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This  Mctton  of  the  FEDERAL  REGtSTER 
contains  regulatory  documents  having  ganerel 
appJicaWlity  and  l«gai  effect,  most  of  whJeh 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulatioos,  which  Is  published  under 
50  titJes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  weel(. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  330  and  335 
RiN  3206-AF36 

Job  Listings;  Fun  Consideration  of 
DIsptacsd  Oafenss  Eraployees 

agency:  Office  of  Peisonnol 
Manage  iQaot. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMAflY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  interim 
regulations  on  the  requirements  for 
agencies  to  report  vacancy 
announcements  to  OPM  and  to  give  job 
consideration  to  displaced  Department 
of  Defense  employees  as  required  b,  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993.  These  regulations 
describe  how  agencies  must  report  merit 
proinotion  vacancies  in  the  competitive 
service  and  how  civilian  agencies  must 
give  full  consideration  to  )ob 
applications  of  displaced  Defense 
employees  for  vacancies  in  the 
competitive,  excepted,  and  Senior 
Executive  Service. 

DATES:  Interim  rules  efTective  on  April 
8. 1993.  Written  comments  will  be 
considered  if  received  no  later  than  June 
7, 1993. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry. 
Office  of  Personnel  Management,  room 
6F08. 1900  E  Street.  NW..  Washington 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  McGarry,  202-606-2414,  on 
reporting  of  vacancy  announcements,  or 
Leota  Shelkey.  202-606-0960,  on  other 
provisions. 

SUPPLEMENTARY  INFORMATION:  The 
National  Defense  Authorization  Act  for 
Fiscal  Year  1993  fPublic  Law  102-484, 
October  23.  1992)  contains  several 


significant  provisions  for  lessening  the 
impact  of  base  closures  and  downsizing 
at  the  Department  of  Defense  POD). 
These  regulations  implement  two 
provisions  intended  to  assist  displaced 
DOD  civihan  employees  find  other  jobs 
within  the  Federal  Government:  section 
4431  requires  OPM  to  maintain  lists  of 
agency  vacancy  announcements  in  the 
competitive  service,  and  section  4432 
-    requires  non-Defense  agencies  to 
consider  job  applications  of  displaced 
Defense  employees  for  vacancies  in  the 
competitive,  excepted,  and  Senior 
Executive  Service. 

Job  Listing 

To  help  employees  find  out  about 
employment  opportunities  In  the 
competitive  service,  section  4431  of  the 
act  established  a  new  provision — 5 
U.S.C.  3329— reauiring  OPM  to  make 
available  a  list  of  announcements  of 
vacant  positions  in  the  competitive 
service.  OPM  therefore  is  requiring 
agencies  to  report  announcements  of 
jobs  hat  will  be  filled  for  more  than  1 
year  and  for  which  outside  candidates 
may  apply. 

under  die  act.  all  executive  agencies 
as  defined  by  5  U.S.C  105  are  subject 
to  this  requirement,  except  the  General 
Accounting  Office.  US  Postal  Service. 
Postal  Rate  Commission,  and  any 
agency  or  unit  whose  principal  hmctlon 
is  in  the  conduct  of  foreign  intelligence 
or  counterintelligffiice  activities. 
Since  1979.  agencies  have  been 
required  by  5  U.S.C.  3327  to  notify  OPM 
and  State  Employment  Service  offices  of 
any  competitive  service  vacancies  for 
which  the  agency  will  accept 
applications  fi-om  persons  outside  the 
Federal  service.  Omitted  fix)m  that 
requirement  were  vacancies  the  agency 
intended  to  fill  from  among  current 
employees  or  from  among  candidates 
who  had  a  special  noncompetitive 
eligibility  and  were  not  required  to 
compete  with  the  pubhc.  With 
enactment  of  the  new  5  U.S.C.  3329. 
agencies  now  are  required  to  report  to 
OPM  ail  job  announcements  in  the 
competitive  service  for  which 
applications  are  being  accepted  from 
outside  the  agency's  work  force.  OPM 
will  work  with  agencies  to  assure  that 
no  duplication  in  reporting  occurs. 

The  act  does  not  require  the  listing  of 
vacancies  in  the  excepted  service. 
Therefore,  individuals  interested  in 
such  jobs  will  have  to  contact  directly 
those  agencies  having  excepted 


positions.  Should  any  agency  wish  to 
report  excepted  service  vacancies  to 
OPM,  we  will  make  the  announcements 
available  along  with  competitive  service 
announcements.  For  example,  when 
making  Veterans  Readjustment 
Appointments  (VRA).  agencies  must 
comply  with  the  excepted  appointed 
procedures  in  5  CFR  part  302. 
Announcements  only  for  VRA's  need 
not  be  reported  to  OPM.  but  OPM  will 
list  any  such  announcements  we 
receive. 

OPM  is  developing  an  electronic 
bulletin  board  that  agencies  niay  use  to 
enter  job  announcements  directly  into 
the  Federal  Employment  Information 
System  (OPM's  consolidated  database  of 
job  listings).  Agency  offices  that  do  not 
have  the  necessary  personal  computers, 
modems,  and  communications  software 
to  enter  their  vacuKy  announcements 
into  the  system  may  forward  the 
required  information  to  their  local  OPM 
service  center.  Agencies  may  report 
announcements  from  a  single 
centralized  source  or  directly  from 
various  offices. 

The  information  OPM  plans  tacolJect 
includes:  job  annotxncement  number, 
opening  and  closing  dates,  job  title, 
series,  pay  plan  and  grade  (or  pay  rate), 
geographic  location,  tenure,  area  of 
consideration,  work  schedule,  salary 
ranges,  apphcation  procedures,  and 
agency  contact  and  g^ione  number  for 
additional  information.  We  will  issue 
specific  instructions  through  the  Federal 
Personnel  Manual. 

OPM's  job  listings  will  Indicate 
whether  an  announcement  is  limited  to 
current  career  and  career-conditional 
employees  and  reinstatement  eligibles. 
or  also  is  open  to  persons  with   • 
f^oncompetitive  appointment  eligibility 
(such  as  30%  or  more  disabled  veterans. 
Veterans  Readjustment  Appointment 
eligibles,  and  former  Peace  Corps 
volunteers). 

Initially,  OPM  will  make  available  a 
list  of  merit  promotion  announcements 
at  all  our  local  employment  information 
centers.  During  1993.  we  will  modify  all 
our  electronic  systems  for  ease  of  access 
to  include  merit  promotion 
announcements  along  with  competitive 
service  job  announcements  open  to 
persons  from  outside  the  Federal 
service.  Users  will  be  able  to  indicate 
which  list  they  wish  to  review.  These 
systems  include  touch  screen 
computers,  automated  telephone 
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information  systems,  and  electronic 
bulletin  boards.  Information  about  jobs 
in  the  Senior  Executive  Service  (SES)  is 
available,  through  the  electronic 
bulletin  boards.  OPM's  Federal 
Employment  Information  Centers,  and 
State  Employment  Service  offices... 

Full  Consideration  of  Disjplaced  Defens^ 
Employees  i 

To  assist  displaced  Defense  civilian 
employees  in  finding  other  Federal  jobs, 
section  4432  of  the  Defense 
authorization  act  requires  agencies, 
before  selecting  any  candidate  from 
6utside  the  agency,  to  give  full 
consideration  to  qualified  displaced 
DOD  employees  who  have  filed  a  timely 
application.  (This  requirement  is  not 
limited  to  competitive  service  jobs  as  is 
the  requirement  to  report  vacancy 
announcements  to  OPM.) 

Under  the  act,  all  executive  agencies 
as  defined  by  5  U.S.C.  105  (except  DOD, 
the  General  Accounting  Office,  U.S. 
Postal  Service,  and  Postal  Rate 
Commission)  are  subject  to  this 
requirement.  It  applies  to  all  positions 
being  filled  in  the  competitive  service, 
excepted  service,  and  Senior  Executive 
Service  other  than  positions  determined 
to  be  of  a  confidential,  policy- 
determining,  poUcy-making,  or  policy- 
advocating  character  (e.g..  Schedule  C 
positions  and  positions  filled  by 
noncareer  appointment  in  the  Senior 
Executive  Service).  Also  excluded  are 
positions  filled  prior  to  enactment  on 
October  23, 1992,  and  positions  for 
which  an  agency  has  made  a  final 
employment  commitment  to  an 
individual  prior  to  issuance  of  these 
regulations. 

OPM  has  defined  "full  consideration" 
as  a  careful,  bona  fide  review  of  the 
qualifications  of  the  applicant,  as 
described  in  the  individual's 
application  forms.  An  interview  (either 
in  person  or  by  telephone)  would  be 
appropriate  if  the  displaced  employee's 
qualifications  were  comparable  to  other 
outside  candidates  in  the  highest 
qualified  group  who  are  being 
interviewed.  The  law  extends  no 
entitlement  to  placement  in  a  position 
but  is  intended  to  assure  that  displaced 
DOD  employees  receive  genuine 
consideration  for  jobs  for  which  they 
apply. 

Eligibility  for  full  consideration  is  tied 
to  either  a  specific  notice  of  or  actual 
separation  from  the  Federal  service  by 
reduction  in  force  (RIF).  Therefore, 
these  interim  regulations  extend  full 
consideration  only  to  DOD  employees 
who  are  subject  to  OPM's  RIF  rules  at 
5  CFR  part  351.  The  RIF  rules  cover 
employees  in  tenure  groups  1, 11.  and  11)  . 
in  the  competitive  and  excepted  service. 


that  is,  employees  under  permanent 
appointments  and  nontemporary, 
nonstatus  appointments  such  as  term 
appointments.  Competitive  service 
employees  under  temporary 
appointment  of  1  year  or  less  are  not 
combating  employees  in  a  RIF  and, 
theVefcre,  are  not  eligible  for  the  special 
con.siQ^raUoii.  (However,  certain 
excepteO^er^SB-Smployees  under  time 
limited  app«in3h«fllymay  be  in  tenure 
group  in.)       '       ' 

Qualined'^displaced  DOD  employees 
under  the  act  are  EXDD  empldyees  who 
have  been  separated  due  to  a  RIF,  or 
received  notice  of  separation  due  to  a 
RIF,  during  the  period  October  23, 1991 
(the  year  before  enactment  of  the  act), 
through  September  30, 1997.  (Eligibility 
is  not  conferred  by  a  change  to  lower 
grade  by  RTF  procedures,  a  Certification 
of  Expected  Separation,  or  any  notice 
other  than  a  specific  RIF  notice.) 
Eligibility  begins  on  the  date  the 
employee  receives  a  specific  RIF  notice 
of  separation.  Eligibility  terminates  24 
months  after  such  separation,  or  on 
appointment  in  the  same  (or  higher) 
tenure  group  the  employee  was  in  prior 
to  RIF  separation  from  DOD  (even  if  the 
employee  is  appointed  at  a  lower  grade), 
whichever  occurs  first. 

Career  Senior  Executive  Service  (SES) 
appointees  who  are  affected  by  a  RIF 
and  who  are  placed  in  a  position 
outside  the  SES  are  not  "displaced 
employees"  under  these  regulations 
since  they  are  not  subject  to  separation 
from  the  Federal  service.  However,  if 
they  are  subsequently  separated  from 
EXDD  by  RIF,  that  separation  could 
qualify  them  as  a  displaced  employee 
entitled  to  receive  full  consideration 
when  applying  for  an  SES  vacancy. 

The  full  consideration  requirem^nt 
applies  to  any  vacancy  for  which  a 
displaced  DOD  employee  applies,  is 
eligible,  and  is  within  reach  tor 
selection,  such  as  merit  promotion 
announcements,  excepted 
appointments,  appointments  from  open 
competitive  examinations, 
appointments  under  direct-hire  and 
noncompetitive  authorities, 
appointments  outside  the  register,  and 
referrals  from  OPM's  displaced 
employee  program.  When  an  agency 
advertises  a  position  at  multiple  grade 
levels,  full  consideration  applies  at  the 
grade  level  at  which  the  position  will  be 
filled.  An  agency  must  comply  with  any 
applicable  statutory  and  regulatory 
requirements  when  extending  full 
consideration.  (Examples:  a  displaced 
employee  who  applies  for  an  open 
competitive  examination  is  entitlgd-ln— 
full  consideration  under  the  aqronly  if 
he  or  she  is  among  the  top 
candidates  and  appropriate^eteran.*;' 


preference  is  observed;  an  applicant 
required  to  compete  under  merit 
promotion  procedures  must  be  among 
the  best  qualified  candidates  to  be 
selected.) 

To  receive  full  consideration,  the 
employee  must  request  full 
consideration  with  a  job  application  and 
include  a  copy  of  his  or  her  specific  RIF 
notice  of  separation  and/or  a  copy  of  the 
SF  50,  Notification  of  Personnel  Action, 
documenting  the  RIF  separation. 

Eligibility  for  full  consideration  does 
not  give  a  displaced  DOD  employee  an 
eligibility  for  an  appointment  he  or  she 
otherwise  would  not  have.  For  example 
an  employee  separated  from  a  term 
appointment  would  not  be  eligible  to 
apply  for  a  merit  promotion 
announcement  limited  to  status 
candidates  (unless  the  individual  had 
acquired  competitive  status  under  a 
prior  appointment).  However,  such  an 
individual  would  be  entitled  to  full 
consideration  when  applying  for 
excepted  appointments  or  open 
competitive  examinations,  where  status 
is  not  required. 

The  full  consideration  provision  does 
not  require  an  agency  to  advertise  a 
vacancy;  agencies  will  continue  to 
follow  existing  requirements  to 
determine  when  a  job  announcement  is 
necessary.  If  an  agency  that  does  not 
maintain  an  applicant  file  receives  an 
unsolicited  application  from  a  displaced 
DOD  employee,  it  may  at  its  discretion 
retain  the  application  for  future 
consideration. 

Full  consideration  applies  only  when 
an  agency  will  select  an  outside 
candidate.  The  following  are  not 
considered  to  be  selections  of  outside 
candidates:  a  promotion,  change  to 
lower  grade,  reassignment,  or  new 
appointment  of  a  current  employee  of 
the  agency;  selection  of  a  former  or 
current  employee  through  the  agency's 
reemployment  priority  lists;  and 
appointment  to  satisfy  a  reemployment 
or  restoration  right  or  to  satisfy  a 
guaranteed  placement  right  in  the 
Senior  Executive  Service.  In  addition,  to 
assure  that  agencies  can  quickly  fill  a   ^-^ 
position  when  a  special  need  occurs,  the  7 
interim  regulations  also  permit  an  ( 

agency  to  make  a  special  needs 
appointment  for  30-60  days  without 
regard  to  full  consideration. 
(Instructions  on  special  needs 
appointments  in  the  Federal  Personnel 
Manual.  Chapter  316.) 

Finally,  the  law  does  not  proviaB~fffP"^' 
appeal  right.  However,  under  its  general 
oversight  responsibilities.  OPM  may 
review  agency  actions 


/ 


<.  ■■ 
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Waiver  of  NoUce  of  Proposed 
Rttlemakiiig  and  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C  553(b)(3)tB).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  because  the  statutory  basis 
for  these  regulations  (Public  Law  102- 
484)  was  effiective  on  October  23.  1992. 
and  it  would  be  contrary  to  the  public 
interest  to  delay  access  to  benefits.  For 
the  same  reasons,  and  pursuant  to  5 
U.S.C  553(d)(3),  I  find  that  good  cause 
exists  to  waive  the  delay  in  effective 
date  aaid  make  these  regulations 
effective  in  less  than  30  days. 


E.0. 12291,  Federal  ReguJation 

I  have  determined  that  tliis  is  not  a 
major  rule  as  defined  in  E.O.  12291. 
Feder*!  Regulation. 

Regulatory  Flexibility  Act 

1  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  sub.stantial  number  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

List  of  Subjects 

5  CFR  Part  330 

Armed  forces  reserves,  Government 
employees. 

5  CFR  Part  335 

Government  employees. 
Office  of  Personnel  Management. 
Patricia  W.  Laltimore, 

Acting  Director. 

Accordingly,  OPM  is  amending  parts 
330  and  335  of  title  5.  Code  of  Federal 
Regulations,  as  follows: 

PART  330— RECRUITMENT, 
SELECTION.  AND  PLACEMENT 
(GENERAL) 

1.  The  authority  citation  for  part  330 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  13C2.  3301,  3302  E  O 
10577;  3  CFR,  1954-58  Comp..  p.  218; 
§  330.102  also  issued  under  5  U.S  C.  3327; 
subpart  B  also  issued  under  5  U.S.C.  3315 
and  8151;  §330.401  also  issusd  under  5 
U.S.C  3310;  subpart  H  also  issued  under  5 
U.S.C.  8337(h)  and  8457fb);  subpart  I  also 
issued  under  sec.  4432  of  Pub.  Law  102-484. 

2.  A  new  subpart  I  is  added  to  read 
as  follows: 

Suopart  f— Full  Consideration  of  Displaced 
Oefensa  Employ««s 

Sec 

330.901  Piupose. 

330.902  Coverage. 

330  903    Pull  Consideration 


SubpartJ—FuU  ConsJdw'ation  of 
Displaced  Defense  Employees 

1330.901     Purpos*. 

The  purpose  of  this  subpart  is  to. 
implement  section  4432  of  the  National 
Defense  Authorization  Actlbr  Fiscal 
Year  1993  (Public  Law  102-484)  to 
provide  full  consideration  to  eligible 
displaced  Defense  employees  who  apply 
for  jobs  in  non-Defense  agencies. 


i33a902    Coverage. 

(a)  Agencies  covered.  This  subpart 
applies  to: 

(1)  The  executive  departments  listed 
at  5  U.S.C.  101,  except  the  Department 
of  Defense; 

(2)  Government  corporations  in  the 
executive  branch  as  described  at  5 
U.S.C.  103;  and 

(3)  Independent  establishments  in  the 
executive  branch  as  described  at  5 
use.  104,  except  the  General 
Accounting  Office,  U.S.  Postal  Service, 
and  Postal  Rate  Commission. 

(b)  Positions  covered.  Tliis  subpart 
applies  to  vacant  positions  being  filled 
in  the  Senior  Executive  Sendee, 
competitive  service,  and  excepted 
service.  Excluded  are  positions 
determined  to  be  of  a  confidential, 
policy-determining,  policy-making,  or 
policy-advocating  character,  positions 
filled  prior  to  October  24, 1992,  and 
positions  for  which  an  agency  had  made 
a  final  employment  commitment  prior 
to  issuance  of  this  subpart. 

(c)  Actions  covered.  This  subpart 
applies  to  any  action  for  which  a 
displaced  employee  is  within  reach  for 
appointment,  including,  but  not  limited 
to,  selection  from  a  competitive  list  of 
eligibles,  under  a  direct-hire  or 
noncompetitive  appointment  authority, 
under  a  merit  promotion  action,  in 
accordance  with  part  302  or  333  of  this 
chapter,  and  from  a  list  of  referrals  from 
OPM's  displaced  employee  program, 
(d)  Displaced  employees  covered. 
Displaced  employees  entitled  to  full 
consideration  under  this  subpart  are 
competing  employees  as  defined  under 
part  351  of  this  chapter  as  follows; 
(1)  A  former  employee  who  was 
separated  from  employment  with  the 
Department  of  Defense  by  reduction  iiK 
force  in  accordance  with  part  351  of  tMs 
chapter  during  the  period  October  23.    /- 
1391.  through  October  22. 1992.  ( 

Ehgibility  for  full  consideration  ends 
when  such  an  employee  is  employed  at 
any  grade  level  under  an  appointment 
in  the  same  (or  higher)  tenure  group  as 
the  appointment  from  which  separated 
at  the  Department  of  Defense,  or  October 
22, 1994,  whichever  occixrs  first;  and 

(2)  An  employee  of  the  Department  of 
Defense  who  receives,  during  the  period 


from  October  23, 1991.  through 
September  30,  1997,  a  specific  notice  of 
separation  by  reduction  in  force  in 
accordance  with  part  351  of  this 
chapter.  The  employee  is  entitled  to  fulf 
consideration  bc^nning  on  the  date  of 
the  specific  notice  of  separation  or 
October  23, 1992.  whichever  is  later.  If 
the  employee  is  actually  separated, 
eligibility  for  full  consideration  ends 
when  the  employee  is  employed  at  any 
grade  level  under  an  appointment  in  the 
same  (or  higher)  tenure  group  as  the 
appointment  from  which  separated  at 
the  Department  of  Defense,  or  24 
months  after  separation  from  the 
Department  of  Defense,  whichever 
octurs  first.  If  the  notice  of  separation 
from  th©^pepartment  of  Defense  is 
canceledithfl  employee's  right  to  full 
consfderdtio^  under  this  subpart  is 
terminal*i<6n  the  date  of  the 
cancellanAn.  / 

S330.9o|  iFdtl  consideration. 

(a)  In  plliHg  a  vacant  position  for 
which  a  coveited  displaced  employee 
has  filed  a  timHjv  application  with 
evidence  of  eligibility  under  this 
subpart,  an  agen^hall  give  full 
consideration  to  th«  application  of  the 
displaced  employee  before  selecting  any 
candidate  from  outside  the  agency  for 
the  position.  For  purposes  of  this 
subpart,  the  following  are  not 
considered  to  be  outside  candidates; 

(1)  An  individual  entitled  to 
reemployment  or  restoration  right.9  with 
the  agency; 

(2)  A  Presidential  appointee  entitled 
to  guaranteed  reinstatement  to  the 
Senior  Executive  Service  under 
§317.703  of  this  chapter; 

(3)  An  individual  appointed  from  a 
reemployment  prioritv  list  established 
by  the  agency  in  accordance  with  either 
subpart  B  of  this  part  or  part  302, 
subpart  C,  of  this  chapter; 

(4)  A  ciurent  employee  of  the  agency, 
regardless  of  the  type  of  appointment 
under  which  he  or  she  is  serving:  and 

(5)  An  individual  given  a  special 
needs  appointment  in  accordance  with 
the  Federal  Personnel  Manual,  Chapter 
316.  .^ 

(b)  For  purposes  of  this  subpart,  "full 
consideration"  is  a  careful,  bona  fide 
review  of  the  qualifications  of  the 
displaced  employee  as  described  in  his 
or  her  application  forms,  and  including 
an  interview  if  the  displaced  employee's 
qualifications  are  comparable  to  other 
outside  candidates  in  the  highest 
qualified  group  who  are  being 
interviewed.  Before  selecting  another 
candidate  from  outside  the  agency,  the 
agency  must  assure  that  the  displaced 
employee  was  accorded  at  least  the 
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same  degree  of  consideration  as  the 
other  candidate. 

(c)  To  receive  hill  consideration  under 
this  subpart,  the  displaced  employee 
must  file  a  timely  job  application, 
request  hill  consideration  with  evidence 
of  eligibihty  under  this  subpart,  and 
must  meet  all  eligibility  requirements 
for  the  position,  including  qualification 
requirements,  appointment  eligibility, 
and  recruitment  source  (including 
geographic  area)  from  which 
applications  are  being  accepted.  The 
displaced  employee  must  be  within 
reach  for  selection,  consistent  with 
otherwise  applicable  provisions  of  law 
and  regulation.  Evidence  of  eligibility 
under  this  subpart  is  a  copy  of  the 
employee's  specific  notice  of  separation 
by  reduction  in  force  and/or  the  SF  50, 
Notification  of  Personnel  Action, 
documenting  separation  from 
employment  with  the  Department  of 
Defense  as  a  result  of  reduction  in  force. 

(d)  For  any  position  for  which  a 
covered  displaced  employee  has  applied 
and  is  eligible  for  full  consideration,  the 
agency  must  identify  such  employee 
and  document  the  consideration  given. 
This  information  must  be  retained  with 
other  records  pertaining  to  the  filling  of 
the  vacancy. 

PART  335— PROMOTION  AND 
INTERNAL  PUVCEMENT 

3.  The  authority  citation  for  part  335 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301.  3302.  3329.  E.O. 
10577;  3  CFR  1954-58  Comp.  p.  218. 

4.  A  new  §  335.105  is  added  to  read 
as  follows: 


§335.105 
0PM. 


Notic*  of  {ob  announcements  to 


(a)  Notice.  Under  5  U.S.C.  3329,  the 
Office  of  Personnel  Management  (OPM) 
must  maintain,  and  make  available  to 
the  public,  a  list  of  agency  vacancy 
announcements  for  positions  in  the 
competitive  service.  Therefore,  agencies 
must  give  timely  notice  to  OPM  of 
emnouncements  they  issue  to  fill  such 
vacant  positions  from  among  current 
career  and  career-conditional 
employees,  reinstatement  eligibles,  and/ 
or  candidates  with  noncompetitive 
appointment  eligibility,  when  the 
agency  will: 

(1)  Fill  the  position  for  more  than  1 
year,  and 

(2)  Accept  applicationss^m  outside 
the  agency's  own  work  force. 

(b)  Notice  content.  The  notice  to  OPM 
must  give  the  position  title,  tenure, 
location,  pay  plan  and  grade  (or  pay 
rate)  of  the  vacant  position;  application 
procedures;  and  other  information 


specified  in  the  Federal  Personal 
Manual. 

(c)  Agencies  cohered.  This  section 
applies  to: 

(1)  The  executive  departments  listed 
at  5  U.S.C.  101; 

(2)  The  military  departments  listed  at 
5  U.S.C  102; 

(3)  Government  corporations  in  the 
executive  branch  as  described  at  5 
U.S.C.  103:  and 

(4)  Independent  establishments  in  the 
executive  branch  as  described  at  5 
U.S.C.  104. 

(d)  Agencies  excluded.  This  section 
does  not  apply  to; 

(1)  Any  executive  agency  or  unit 
thereof  whose  principal  function  is  the 
conduct  of  foreign  intelligence  or 
counterintelligence  activities,  as 
determined  by  the  President; 

(2)  The  U.S.  Postal  Service  and  Postal 
Rate  Commission;  and 

(3)  The  General  Accounting  Office. 

(e)  Related  requirement.  Under  5 
U.S.C.  3327,  agencies  must  notify  OPM 
and  offices  of  the  U.S.  Employment 
Ser\'ice  of  vacant  positions  in  the 
competitive  ser\'ice  for  which  the 
agency  seeks  applications  from  persons 
outside  the  Federal  service.  This 
requirement  is  implemented  through 
parts  330  and  333  of  this  chapter. 

(FR  Doc.  93-8020  Filed  4-7-93;  8:45  am] 
B4UJNG  CODE  «32S-01-M 


5  CFR  Parts  870  and  890 
RIN  3206-AF20 

Federal  Employees'  Group  Life 
Insurance  Program  and  Federal 
Employees  Health  Benefits  Program: 
Benefits  for  Hostages  in  Iraq,  Kuwait, 
and  Lebanon 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  conform  its  regulations  to 
the  provisions  of  Pub.  L.  102-138  (The 
Foreign  Relations  Authorization  Act. 
Fiscal  Years  1992-1993)  that  amended 
Pub.  L  lQl-513  (the  Hostage  Relief  Act 
of  1990).  Pub.  L.  101-513  extended 
coverage  under  the  Federal  Employees' 
Group  Life  Insurance  (FEGU)  Program 
and  the  Federal  Employees  Health 
Benefits  (FEHB)  Program  to  certain  U.S. 
hostages  in  Iraq,  Kuwait,  and  Lebanon 
while  they  were  in  hostage  status  and 
for  12  months  thereafter.  Pub.  L.  102- 
138  provides  for  the  continuation  of 
FEGU  and  FEHB  coverage  for  up  to  60 
months  after  hostage  status  in  Lebanon 


ended,  and  12  months  after  hostage 
status  ended  in  Iraq  and  Kuwait.  It  also 
changes  the  earliest  possible  effective 
date  of  coverage  for  hostages  in  Lebanon 
from  January  1,1990,  to  June  1, 1982, 
(or  as  soon  thereafter  as  they  become 
eligible  for  benefits). 
EFFECTIVE  DATE:  May  10.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abby  L.  Block,  (202)  606-0191. 
SUPPLEMENTARY  INFORMATION:  On 
September  18, 1992,  OPM  issued 
interim  regulations  (57  FR  43131) 
providing  that  FEGLI  and  FEHB 
coverage  for  hostages  in  Lebanon  and 
their  families  may  continue  for  up  to  60 
months  after  hostage  status  ended  and 
for  hostages  in  Iraq  and  Kuwait,  for  up 
to  12  monltis  after  hostage  status  ended, 
unless  the  hostage  cancels  the  coverage 
earlier.  In  the  case  of  individuals  who 
were  hostages  in  Lebanon  before 
January  1,  1990,  coverage  may  begin  as 
early  as  the  date  that  hostage  status 
began,  but  no  earlier  than  June  1,1982, 
subject  to  the  determination  of  the  U.S. 
Department  of  State.  The  interim 
regulations  also  provided  that  FEHB 
coverage  for  survivors  of  hostages  who 
die  before  the  60-month  or  12-month 
period  ends  may  continue  for  the  full 
period  following  the  end  of  the  hostage 
status. 

The  U.S.  Department  of  State 
continues  to  have  the  responsibility  for 
determining  the  eligibility  of 
individuals  under  Public  Law  101-513, 
as  amended,  and  the  appropriate  date 
for  coverage  to  begin. 

OPM  received  one  comment  from  a 
professional  organization.  This 
comment  concurred  with  our  interim 
regulations. 

E.O.  12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.O.  12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  individuals 
who  were  hostages  in  Iraq,  Kuwait,  and 
Lebanon  during  a  specific  period  of 
time. 

List  of  Subjects 

5  CFR  Part  870 

Administrative  practice  and 
procedure.  Government  employees. 
Hostages,  Life  insurance.  Retirement. 

5  CFR  Part  89U 

Administrative  practice  and 
procedure.  Government  employees. 
Health  facilities.  Health  insurance 
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Health  professions,  Hostages,  Reporting 
and  recordkeeping  requirements. 
Retirement. 

U.S.  Office  of  Personnel  Management. 
Patricia  W.  Lattimorv, 

Acting  Director. 

Accordingly,  imder  authority  of  5 
U.S.C,  8716  and  8913.  OPM  is  adopting 
its  interim  regulations  under  5  CFR 
parts  870  and  890  as  published  on 
September  18, 1992  (57  FR  43131)  as 
final  rules  without  change. 
(FR  Doc  93-8021  Filed  4-7-93;  8:45  am) 

BIUJNO  CODE  •32S-01-M 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  16 

Restriction  on  Importation  of  Meat 
From  Australia  and  New  Zealand 

AGENCV:  Office  of  the  Secretary,  USDA. 
ACT10K:  Final  rule. 


SUMMARY:  This  rule  amends  the  section 
204  Import  Regulations  to  carry  out  the 
voluntary  restraint  agreements 
concerning  the  level  of  1993  meat 
imports  from  Australia  and  New 
Zealand  entered  into  by  those  countries 
with  the  United  States  pursuant  to 
section  204  of  the  Agricultural  Act  of 
1956,  as  amended. 
EFFECTIVE  DATE:  April  8,  1993.  See 
Supplementary  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Harvey,  (202)  720-8031,  Dairy, 
Livestock  and  Poultry  Division,  Foreign 
Agricultural  Service,  USDA,  room  6616 
South  Building,  Washington,  DC  20250. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  of  section  204  of  the   [ 
Agricultural  Act  of  1956.  as  amenderW 
U.S.C.  1854).  and  Executive  Order 
11539.  as  amended,  the  Office  of  the 
United  States  Trade  Representative  has 
negotiated  agreements  with  the 
Governments  of  Australia  and  New 
Zealand  whereby  those  countries  have 
voluntarily  agreed  to  hmit  the  quantity 
of  certain  meats  exported  to  the  United 
States  during  calendar  year  1993.  The 
Secretary  of  Agriculture,  with  the 
concurrence  of  the  Secretary  of  State 
and  the  United  States  Trade 
Representati\(e,  is  authorized  to  carry 
out  such  agreements  and  to  implement 
such  action/'^ 

Presently ,'ilitle  7,  part  16,  subpart  A 
entitled  "Section  204  Import 
Regulations"  contains  provisions 
governing  the  entry  or  withdrawal  from 
warehouse  of  certain  meats  imported 
from  Australia  and  New  Zealand  during 


calendar  year  1992.  This  rule  amends 
subpart  A  to  delete  the  provisions 
relating  to  Australia  and  New  Zealand 
for  calendar  year  1992  which  no  longer 
are  in  effect  and  inserts  new  provisions 
to  carry  out  the  voluntary  agreements 
entered  into  by  Australia  and  New 
Zealand  with  the  United  States  for 
calendar  year  1993.  . 

The  definition  of  meat  in  the 
regulations  encompasses  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTS)  items  which  are  the 
subject  of  the  voluntary  agreements  with 
AusU-alia  and  New  Zealand,  In  order  to 
=    prevent  circumvention  of  the  import 
limitations,  the  definitions  also  includes 
meat  that  would  fall  within  such 
definition  but  for  processing  in  Foreign- 
Trade  Zones,  territories,  or  possessions 
of  the  United  States.  In  addition,  the 
regulations  impose  transshipment 
restrictions  which  prevent  the  entry  or 
withdrawal  from  warehouse  for 
consumption  of  meat  from  Australia  and 
New  Zealand  unless  exported  from 
those  countries  as  direct  shipments  or 
on  through  bills  of  lading  or,  if 
processed  in  Foreign-Trade  Zones, 
territories  or  possessions  of  the  United 
States,  shipped  as  direct  shipments  or 
on  through  bills  of  lading  from  such 
areas. 

Effective  Date 

Meat  released  under  the  provisions'of 
sections  4480))  and  484(a)(1)(A)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1448(b) 
(immediate  delivery),  and  19  U.S.C. 
1484(a)(l)(A)(entry)),  prior  to  April  8. 
1993,  shall  not  be  denied  entry. 

The  action  taken  herewith  has  been 
determined  to  involve  foreign  affairs 
functions  of  the  United  Slates. 
Therefore,  this  regulation  falls  within 
the  foreign  affairs  exception  to 
Executive  Order  12291  and  the 
provisions  of  5  U.S.C.  553  with  respect 
to  proposed  rulemaking.  Further,  the 
provisions  of  the  Regulatory  Flexibility- 
Act  do  not  apply  to  this  rule  since  the  ^ 
proposed  rulemaking  provisions  of  5 
U.S.C.  553  do  not  apply.. 

List  of  Subjects  in  7  CFR  P^  16 

Imports,  Meat  and  Meat  Products. 

Accordingly,  the  Regulations  at  7  CFR 
part  16,  subpart  A  entitled  "Section  204 
Import  Regulations"  are  amended  to 
read  as  follows: 


PART  16— UMITATION  ON  IMPORTS 
OF  MEAT 

1.  The  authority  citation  for  part  16 
continues  to  read  as  follows: 

Authority:  19  U.S.C  2253  note,  7  U.S.C 
1854.  and  E.G.  11539,  35  FR  10733,  3  CFR 


1966-1970 Comp.  p.-937.  as  amended  by  EG 
12188.  45  FR  989,  3  CFR  1980  Comp.  p.  131 

2.  Section  16.4  is  revised  to  read  as 
follows: 

§16.4    Transshipment  rMtrlctlona. 

During  calendar  year  1993.  no  meat  of 
Australia  or  New  Zealand  origin  may  be 
entered  or  withdrawn  bom  warehouse 
for  consumption  in  the  United  States 
unless  (a)  it  is  exported  into  the 
Customs  Territory  of  the  United  States 
as  a  direct  shipment  or  on  a  through  bill 
of  lading  from  the  country  of  origin  or. 
(b)  if  processed  in  Foreign-Trade  Zones, 
territories,  or  possessions  of  the  United 
States,  it  is  exported  Into  the  Customs 
Territory  of  the  United  States  as  a  direct 
shipment  on  a  through  bill  of  lading 
from  the  Foreign-Trade  Zone,  territory 
or  possession  of  the  United  States  in 
which  it  was  processed. 

3.  Section  16.5  is  revised  to  read  as 
follows: 

§  1 6.5    QusntitatJ vs  rsstrlctions. 

(a)  Imports  from  Australia.  During 
calendar  year  1993.  no  more  than  694.9 
million  pounds  of  meat  exported  from 
Australia  in  the  form  in  which  it  would 
fall  within  the  definition  of  meat  in 
Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00. 
0201.20.40.  0201.20.60.  0201.30  40. 
0201.30.60.  0202.10.00.  0202.20.40, 
0202.20.60.  0202.30.40.  0202.30.60. 
0204.21.00.  0204.22.40.  0204.23.40, 
0204.41.00.  0204.42.40.  0204.43.40.  or 
0204.50.00  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  United  States, 
whether  shipped  directly  or  indirectly 
from  Australia  to  the  United  States. 

(b)  Imports  from  New  Zealand.  During 
calendar  year  1993.  no  more  than  425.0 
million  pounds  of  meat  exported  from 
New  Zealand  in  the  form  in  which  it 
would  fall  within  the  definition  of  meat 
in  Harmonized  Tariff  Schedule  of  the 
United  States  subheadings  0201.10.00. 
0201.20.40.  0201.20.60.  0201.30.40.  ' 

0201.30.60.  0202.10.00.  0202.20.40, 
0202.20.60.  0202.30.40.  0202.30.60. 
0204.21.00.  0204.22.40.  0204.23.40. 
0204.41.00.  0204.42.40.  0204.43.40.  or 
0204.50.00  may  be  entered  or 
withdrawn  from  warehouse  for 
consumption  in  the  United  States, 
whether  shipped  directly  or  indirectly 
from  New  Zealand  to  the  United  States. 

Issued  at  Washington  DC  this  31st  day  of 
March.  1993. 

MikeEapy, 

Secretary  of  Agriculture. 

(FR  Doc.  93-a260  Filed  4-7-93;  8:45  am) 

SIUJNG  COK  3410.10-M 
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RESOLUTION  TRUST  CORPORATION 

12  CFR  Part  1627 
RIN  32CS-AA19 

Service  of  ProceM  Upon  the 
Resolution  Trust  Corporation 

AGENCY:  Resolution  Trust  Corporation. 
ACnON:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Resolution  Trust 
Ck)rporation  (RTC)  hereby  designates  the 
officers  upon  whom  service  of  process 
may  be  made  when  RTC  is  sued  in  its 
receivership,  conservatorship,  or 
corporate  capacities.  In  the  interest  of 
providing  prompt  guidance  in  an  area 
that  has  caused  much  confusion,  RTC  is 
publishing  an  interim  rule.  Comments 
received  from  the  public  will  be 
considered  in  determining  the  form  of  a 
final  rule. 

DATES:  This  interim  rule  is  effective 
April  8. 1993.  Comments  must  be 
received  on  or  before  May  10, 1993. 
ADDRESSES:  Written  comments 
concerning  the  rule  should  be  addressed 
to  John  M.  Buckley.  Jr.,  Secretary, 
Resolution  Trust  Corporation,  801  17th 
Street.  NW..  Washington.  DC  20434- 
0001.  Comments  may  be  hand-delivered 
to  room  321  on  business  days  between 
9  a.m.  and  5  p.m.  Comments  may  also 
be  inspected  in  the  Pubhc  Reading 
Room.  801 17th  Street,  NfW..  between  9 
a.m.  and  5  p.m.  on  business  days. 
(Phone  number:  202-416-6940;  FAX 
number:  202-416-4753.  These  are  not 
toll-free  numbers.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  H.S.  Golden  (Counsel),  telephone 
202-736-3042. 

SUPPLEMENTARY  INFORMATION:  Section 
501(a]  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA)  added  a  new  section 
21A  to  the  Federal  Home  Loan  Bank 
Act,  12  U.S.C.  1441a,  establishing  the 
RTC.  RTC  was  authorized  to  sue  and  be 
sued  in  its  corporate  capacity  (12  U.S.C. 
1441a(b)(9].  as  amended  by  the 
Resolution  Trust  Corporation 
Refinancing,  Restructuring,  and 
Improvement  Act  of  1991.  Pubhc  Law 
102-233.  sections  310  and  314(2)(B)(i). 
105  Stat.  1761. 1769. 1771  (1991)).  The 
provisions  of  the  Federal  Rules  of  Civil 
Procedure  estabhshing  the  method  for 
service  of  process  upon  a  government 
corporation  anticipate  that  the 
corporation  will  designate  an  agent  for 
service. 

By  reference  to  sections  11,12.  and  13 
of  the  Federal  Deposit  Insurance  Act.  12 
U.S.C  1821. 1822.  and  1823.  FIRREA 
also  granted  RTC  the  same  powers  as 


the  Federal  Deposit  Insurance 
Corporation  when  acting  in  its 
receivership  or  conservatorship  capacity 
(12  U.S.C.  1441a(b)(4){A),  as  amended). 
Inherent  lamong  these  is  the  power  to 
sue  andhe  sued  in  such  capacity,  see  12 
U.S.C  1821(d)(2). 

Because  of  the  important  differences 
among  the  capacities  in  which  RTC 
functions,  process  is  frequently  served 
upon  offrcers.  employees,  or  temporarj' 
agents  who  have  little  or  no  connection 
with  or  responsibility  for  the  component 
of  RTC  involved  in  the  underlying 
lawsuit.  Both  RTC  and  the  litigants  are 
inconvenienced  by  the  resulting 
/confusion,  delay,  and  expense.  In  the 
\interest  of  reducing  these  costs  to  the 
public.  RTC  by  this  rule  designates  the 
agents  who  will  accept  service  of 
process  on  behalf  of  RTC  in  its 
conservatorship,  receivership,  and 
corporate  capacities. 

Because  RTC  acts  as  conservator  or 
receiver  for  a  large  number  of  savings 
associations,  and  because  compulsory 
process  (such  as  a  subpoena  for 
production  of  documents)  does  not 
always  clearly  identify  the  institution  in 
question,  the  regulation  provides  that 
where  process  is  served  upon  RTC  in  its 
capacity  as  conservator  or  receiver  for  a 
savings  association,  the  savings 
association  should  be  clearly  identified 
on  the  face  of  the  papers.  This  provision 
is  intended  to  facilitate  a  prompt  and 
constructive  response  to  the  papers. 

RTC  is  involved  in  a  large  amount  of 
litigation;  consequently,  it  was 
determined  that  pubUcation  of  an 
interim  rule  would  confer  an  immediate 
and  substantial  benefit  on  the  public 
and  RTC  with  no  corresponding  cost  or 
prejudice  to  the  rights  of  any  litigant. 

Regulatory  Flexibility  Act  Statement 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  RTC  hereby 
certifies  that  this  proposal  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  a  regulatory 
flexibihty  analysis  is  not  required. 

List  of  Subjects  in  12  CFR  Part  1627 

Administrative  practice  and 
procedure. 

For  the  reasons  set  out  in  the 
preamble,  the  Resolution  Trust 
Corporation  adds  part  1627  to  title  12. 
chapter  XVI,  of  the  Code  of  Federal 
Regulations  to  read  as  follows: 

PART  1627— SERVICE  OF  PROCESS 
UPON  THE  RESOLUTION  TRUST 
CORPORATION 

1627.1    Service  of  process  on  RTC  In  its 
corporate  capacity. 


S«c 

1627.2    Service  of  process  on  RTC  as 
conservator  or  receiver. 

Authority;  12  U.S.C  1441a(b)(4)(A).  9(E). 
(n)(A),  1821(d)(2). 

§  1 627. 1    Service  of  process  on  RTC  In  its 
corporate  capacity. 

Any  summons,  complaint,  subpoena, 
or  other  legal  process  issued  against 
RTC  in  its  corporate  capacity  shall  be 
duly  issued  and  served  upon:  \ 

(a)  The  Assistant  General  Counsel  \ 
(Litigation)  and 

(b)  The  Secretary,  the  address  for  both 
of  whom  is:  801  17tli  Street,  NfW., 
Washington,  DC  20434-0001;  and 

(c)  Upon  such  other  persons  as  may 
be  required  by  the  provisions  of  the 
Federal  Rules  of  Civil  Procedure 
governing  service  of  process  upon  an 
agency  of  the  United  States. 

S 1 627.2    Service  of  process  on  RTC  as 
conservator  or  receiver. 

(a)  Any  summons,  complaint, 
subpoena,  or  other  legal  process  issued 
against  RTC  in  its  capacity  as 
conservator  or  receiver  for  a  savings 

\association  shall  be  duly  issued  and 
jserved  upon  RTC's  Assistant  General 

/Counsel  in  the  field  office  having 
jurisdiction  over  the  state. 
Commonwealth.  jxDSsession,  territory,  or 
district  in  which  such  savings 
association  has  its  principal  office.  The 
name  and  principal  office  of  such 
savings  association  should  be  stated  on 
the  face  of  the  summons,  complaint, 
subpoena,  or  other  process.  In  addition, 
a  copy  of  such  process  shall  be 
delivered  to  the  Secretary,  Resolution 
Trust  Corporation,  801  17th  Street,  NW., 
Washington,  DC  20434-O001 
(telephone:  202-416-6940). 

(b)  The  addresses  of  RTC's  field     /"^ 
offices  and  the  states  over  which  eafch 
office  has  jurisdiction  shall  be 
published  from  time  to  time  in  the 
Federal  Register  and  maintained  by  the 
Secretary,  Resolution  Trust  Corporation, 
whose  address  and  telephone  number 
are  given  in  paragraph  [a]  of  this 
section. 

By  Order  of  the  Chief  Executive  Officer  of 
the  Resolution  Trust  Corporation. 

Dated  at  Washlng'on,  DC.  this  2nd  day  of 
April,  1993. 

Resolution  Trust  Corporation. 
lohn  M.  Buckley.  |r.. 
Secretary. 

[Editorial  Note:  This  appendix  will  not 
appear  in  the  Code  of  Federal  RegulaUons.I 

Appendix— Field  Offices  of  the  Resolution 
Trust  Corporatioa  Department  of  Legal 
Services 

Resolution  Trust  Corporation.  100  Colony 
Square.  Suite  2300  \tlanta.  GA  30361. 


v 


Federal  Register  /  Vol.  58.  No.  66  /  Thursday.  April  8.  1993  /  Rules  and  Regulations         18145 


Responsible  for:  Alabama,  the  District  of 
Columbia,  Florida.  Georgia,  Maryland, 
North  Carolina,  Puerto  Rico,  South 
Caifllina.  Tennessee,  the  Vjfgin  Islands, 
Virginia,  and  West  Virginia. 

Resolution  Trust  Corporation,  3500  Maple 
Avenue,  Suite  1500,  Dallas,  TX  75219. 

Responsible  for:  Louisiana,  Mississippi,  and 
Texas. 

Resolution  Trust  Corporation,  1225  17th 
Street.  Suite  3200,  Denver,  CO  80202. 

Responsible  for:  Arizona,  Colorado.  Nevada, 
New  Mexico,  and  Utah. 

Resolution  Trust  Corporation,  4000 
MacArthur  Boulevard.  5th  Floor,  P.O.  Box 
6210,  Newport  Beach,  CA  92658-6210. 

Responsible  for:  California,  Guam,  and 
Hawaii. 

Resolution  Trust  Corporation,  7400  West 
110th  Street,  Suite  500,  Overland  Park.  KS 
66210-2346. 

Responsible  for:  Alaska,  Arkansas,  Idaho, 
Iowa,  Illinois,  Indiana,  Kansas.  Kentucky, 
Michigan,  Minnesota,  Missouri,  Montana, 
Nebraska,  North  Dakota,  Ohio,  Oklahoma, 
Oregon,  South  DakoU,  Washington, 
Wisconsin,  and  Wyoming. 

Resolution  Trust  Corporation,  Valley  Forge 
Corporation  Center,  1000  Adams  Avenue, 
P.O.  Box  1500,  Valley  Forge,  PA  19482- 
1500. 

Responsible  for:  Connecticut,  Delaware, 
Maine.  Massachusetts.  New  Hampshire, 
New  Jersey,  New  York,  Pennsylvania, 
Rhode  Island,  and  Vermont. 
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seCTurities  and  exchange 
commission 

1 7  CFR  Part*  230  and  240 

(R«lMM  No.  34-32100;  Fll«  No.  S7-37-92] 

RIN  323S-AF71 

Solicitation  of  Purchaaaa  on  an 
Exchange  to  Facilitata  Distribution  of 
Securltiea 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Rescission  of  rule. 


SUMMARY:  The  Securities  and  Exchange 
Commission  is  rescinding  Rule  lOb-2 
under  the  Securities  Exchange  Act  of 
1934.  Rule  lOb-2  generally  prohibits 
any  person  participating  or  financially 
interested  in  a  distribution  of  a  security 
from  paying  compensation  to  induce  the 
ptutJiase  on  a  national  securities 
exchange  of  any  security  of  the  issuer 
whose  security  is  the  subject  of  the 
distribution.  In  view  of  the  significant 
changes  that  have  occurred  in  the 
securities  markets  since  the  rule's 
adoption  and  the  coverage  of  other 
antifraud  and  anti-manipulation 
provisions  of  the  federal  seoirities  laws, 
the  Commission  considers  the  rescission 
of  Rule  lOb-2  to  be  appropriate. 
EFFECTIVE  DATE:  April  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  P.  Hensley  or  Thomas  N. 
McManus  at  (202)  272-2848.  Office  of 
Trading  Practices.  Division  of  Market 
Regulation.  Securities  and  Exchange 
Commission.  450  Fifth  SUeet  NVV., 
Washington.  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  «nd  Background 

The  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
is  rescinding  Rule  lOb-2  ("Rule  lOb-2" 
or  "Rule") »  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act ').*  In  December  1992.  the 
Commission  published  a  releaso 
soliciting  public  comment  on  proposed 


*l'CFR240.10t>-2 
'  13  U.S.C.  7iia  a  teq 


rescission  of  the  Rule.'  The  Commission 
received  one  comment  letter,  from  the 
New  York  Stock  Exchange  ("NYSE"), 
supporting  such  action.*  For  the  reasons 
discussed  in  the  Proposing  Release  and 
below,  the  Commission  believes  that  the 
Rule  is  obsolete  and  redundant. 

Rule  lOb-2  is  an  anti-manipulation 
rule  that,  subject  to  certain  exceptions, 
prohibits  any  person  participating  or 
otherwise  financially  interested  in  a 
primary  or  secondary  distribution  of  a 
security  from:  (i)  Compensating  anyone 
for  soliciting  a  third  |>erson  to  purchase 
on  a  national  sectirities  exchange  any 
security  of  the  issuer  whose  security  is 
the  subject  of  the  distribution,  or  for 
purchasing  on  a  national  securities 
exchange  any  such  security,  other  than 
for  the  account  of  the  person  paying  or 
agreeing  to  pay  the  compensation;  *  and 
(ii)  selling,  offering  to  sell,  inducing 
offers  to  buy.  or  delivering  af^er  sale  any 
such  security  if  compensation 
prohibited  by  (i)  ab^ve  has  been  offered 
or  paid." 

The  Rule  contains  two  exceptions 
from  its  broad  prohibitions  that  permit 
payment  of  compensation.  Under 
parap-aph  (c),  a  broker  or  dealer  is 
permitted  to  pay  to  its  regular 
employees  a  salary  or  usual  and 
customary  commissions  for  the 
solicitation  of  securities  transactions 
(inferentially  including  transactions  in 
the  securities  being  distributed).' 
Paragraph  (d)  permits  payment  of 
compensation  pursuant  to  the  terms  of 
a  plan  filed  with  the  Commission  by  a 
national  securities  exchange  and  which 
has  been  declared  effective  by  the 
Commission."  The  Commission  h|s 
approved  "special  offering"  and 
"exchange  distribution"  plans  for  a 
number  of  exchanges,  including  the 
NYSE  and  the  American  Stock 
Exchange  ( 'Amex").» 


I 


'  See  Securities  Exchange  Ad  Release  No.  31S20 
(November  24,  1992),  57  FR  57397  ("Proposing 
Release").  ' 

*  See  Letter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary,  NYSE,  to  Jonathan  Katz 
Secretary,  SEC.  dated  December  29. 1992. 
^V17)CFR  24O.l0b-2  (aMl)  and  (b). 
T^CFR  240.10b-2(a)(2). 
'  W  CFR  240  10b-2(c). 
•lVcFR240  10b-2(d). 

•See,  eg  ,  Securities  Exchange  Act  Release  No 
3153  (February  14.  1942).  7  FR  1054  (approval  of 
NYSE's  special  offerings  plan):  see  also.  NYSE  Rule 
391.  NYSE  Guide  (CCH)  1  2391  and  Amex  Rule 
560.  Amex  Guide  (CCH)  1  9524  (special  offerings); 
NYSE  Rule  392.  NYSE  Guide  (CCH)  1  2392  and 
.\mex  Rule  570,  Amex  Guide  (CCH)  1  9525 
(exchange  distributions). 

Special  offerings  and  axchartge  distribuubns  bave 
become  obsolete  For  example,  there  have  been  no 
special  offerings  and  exchange  distributions  on  the 
VYSE  and  Amex  since  19fl2.  See  Fifty  Fourth 
Annual  Report  of  the  Secunue*  and  Exchange 
l>>fflmiMioD  157  (1968) 


's^'l 
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n.  Diwttssion 

In  its  comment  letter,  the  NYSE 
conciirred  with  the  Commission's  view 
that  Rule  lOb-2  is  obsolete,  and  that  the 
activities  with  which  the  Rule  is 
concerned  are  sufficiently  addressed  by 
the  general  antifraud  and  anti- 
manipulation  provisions  of  the  federal 
securities  laws.  The  NYSE  stated  that,  if 
Rule  lOb-2  were  rescinded,  it  also 
would  rescind  its  two  rules  adopted 
under  Rule  10b-2(d)." 

Rule  lOb-2  is  duplicative  in  light  of 
other  securities  law  provisions  that 
prohibit  manipulative  practices.  The 
general  antifraud  provisions,  including 
section  17(a) "  of  the  Securities  Act  of 
1933  ("Securities  Act") "  and  sections 
9(a),"  10(b),"  and  15(c)"  of  the 
Exchange  Act  and  Rule  lOb-5  " 
thereimder  proscribe  certain 
manipulative  practices  effected  on  and 
off  exchanges,  and  have  been  found  to 
apply  to  the  practices  covered  by  Rule 
lOb-2."  hi  addition.  Rule  lOb-6  under 
the  Exchange  Act  addresses  the 
manipulative  activity  covered  by  the 
Rule.  Subject  to  certain  exceptions.  Rule 
lOb-6  prohibits  persons  who  are 
participating  in  a  distribution  of 
securities,  or  their  affiliated 
purchasers,**  from,  directly  or 
,  indirectly,  bidding  for  or  purchasing,  or 
inducing  other  persons  to  purchase, 
such  securities  or  related  seciirities  (i.e., 
securities  that  have  a  significant  price 
relationship),  until  they  have  completed 
their  participation  in  the  distribution. 
Rule  lOb-6  is  designed  to  prohibit 
distribution  participants  and  their 
affiliated  purchasers  from  stimulating 
the  market  to  influence  investors  to 
purchase  the  security  being  distributed. 

In  light  of  the  above,  the  Commission 
is  of  the  view  that  Rule  lOb-2  is 
obsolete  and  redimdant. 

III.  Amendments  to  other  Rules 

Rule  461  *•  imder  the  Securities  Act 
and  Rules  lOa-1  *°  and  lOb-6  ''  under 
the  Exchange  Act  contain  references  to 
Rule  lOb-2.  Appropriate  amendments 
are  being  made  to  these  rules  to  delete 
these  references. 


IV.  SUtutoiy  basis  and  text  of  rule 
amendments 

Rule  lOb-2  is  rescinded,  and 
amendments  to  Rules  lOa-1  and  lOb-6 
are  adopted,  under  the  Exchange  Act,  15 
U.S.C.  78a  et  seq.,  and  particularly 
sections  2,  3(b),  10(a),  10(b),  15(c),  and 
23(a):  15  U.S.C.  78b.  78c(b),  78j(a), 
78j(b),  78o(c),  and  78w(a).  The 
amendment  to  Rule  461  is  adopted 
under  the  Securities  Act,  15  U.S.C.  77 
et  seq. 

List  of  Subiecto  in  17  CFR  Parts  230  and 
240 

Brokers,  Fraud,  Reporting  and 
recordkeeping  requirements,  Securities. 

For  the  reasons  set  out  in  the 
preamble,  title  17,  chapter  II  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  23&-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  authority  citation  for  part  230 
^^ ^^ptfnlinues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b.  77f.  77g,  77h.  77j. 
77s.  77S8S,  78c,  781,  78m,  78n,  78o,  78w. 
7813(d).  79t,  80a-8.  80a-29.  80a-30  and  80a- 
37,  unless  otherwise  noted. 


S  240.1  Ob-1    [Amended] 

2.  Section  230.461  is  amended  by 
removing  the  reference  "240.10b-2,"  in 
paragraph  (b)(7). 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  part  240 
.  continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77j. 
77s,  77eee.  77ggg,  77nnn.  77sss.  77ttt.  78c. 
78d.  78i,  78j.  78i,  78m.  78n.  78o.  78p.  78s, 
78w,  78x.  78//(d).  79q.  79t,  80a-20,  80a-23, 
80a-29.  80a-37,  80b-3,  80l>-4  and  80b-11, 
unless  otherwise  noted. 


§240.10a-1    [Amended] 


>°  Specifically,  the  NYSE  sUted  (hat  it  intsoded 
to  rttscind  NYSE  Rule*  391  and  392.  See  n.9  supra 

"  15  U.S.C  77q(a). 

"15U.S.C77«««»e«|. 

"15U.S.C78i(a). 

"15U.S.Cr7)(b). 

'M5U.S.C78o(c). 

'•l7CFR240.1(*J-5. 

''See  e.g..  SEC^fTon.  22  F  Supp.  602  (S.D.N  Y. 
1938).  ' 

"See  17  CFR  240  10b-6(cK6) 

'•l7CFR230  461(bH7). 

^•17CFR240.10»-l(eX9). 

"  17  CFR  240.10b-6(aK4)(x). 


4.  Section  240.10a-l  is  amended  by 
removing  and  reserving  paragraph  (e)(9). 

S24aiOb-2    [Removed] 

5.  Section  240.10b-2  is  removed  and 
reserved. 

S240.10b-6    (Amended] 

6.  Section  240.10b-6  is  amended  by 
removing  and  reserving  paragraph 
(a)(4)(x). 

By  the  Commission. 


Dated  April  2, 1993. 
Margarat  H.  McFarland. 

Deputy  Secretary.  , 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  10 
[T.D.  92-25] 

Reciprocal  Privliegea  Extended  to 
Aircraft  Registered  In  Singapore 

AGENCY:  United  States  Customs  Service, 
Department  of  the  Treasury. 
ACnON:  Final  rule. 

StiMMARY:  This  document  amends  the 
Customs  Regulations  by  adding 
Singapore  to  the  list  of  countries  whose 
registered  commercial  aircraft  are 
entitled  to  certain  privileges  that  exempt 
from  Customs  duties  and  internal 
revenue  taxes  their  supplies  and 
equipment  that  are  withdrawn  from 
Customs  or  internal  revenue  custody. 
Customs  has  been  duly  informed  that 
the  Government  of  Singapore  allows 
exemption  privileges  to  U.S.-registered 
aircraft  in  connection  with  international 
commercial  operations  that  are 
substantially  reciprocal  to  the 
exemption  privileges  that  may  be 
allowed  under  U.S.  law  to  aircraft  of 
foreign  registry.  Accordingly,  Customs 
is  extending  reciprocal  exemptions. 
EFFECTIVE  DATES:  This  amendment  is 
effective  April  8, 1993.  These  reciprocal 
privileges  became  effective  June  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Rosoff.  Entry  Rulings  Branch 
(202) 482-7040. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  309(a)(3)  and  (d)  and  317, 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1309(a)(3)  and  (d)  and  1317), 
provide  that  foreign-registered  aircraft 
engaged  in  foreign  trade  may  withdraw 
from  Customs  or  Internal  Revenue 
custody,  free  of  customs  duties  and 
internal-revenue  taxes  imposed  by 
reason  of  importation,  articles  of  foreign 
or  domestic  origin  for  supplies 
(including  equipment),  ground 
equipment,  maintenance,  or  repair  of 
the  aircraft.  The  privileges  granted  by 
these  sections  are  allowed  only  if  the 
Secretary  of  Commerce  finds  and 
advises  the  Secretary  of  the  Treasury 
that  the  foreign  country  in  question 
affords  substantially  reciprocal 
privileges  to  U.S.-registered  aircraft.  The 
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regulations  implementing  these 
reciprocal  duty-free  customs  and 
internal-revenue  tax  exemptions  are 
found  at  §  10.59(f),  Customs  Regulations 
(19  CFR  10.59(f)),  which  enumerates 
those  countries  entitled  to  reciprocal 
privileges  and  designates  the  extent  of 
the  exemptions  allowed. 

In  accordance  with  19  U.S.C.  1309(d). 
the  Acting  Deputy  Assistant  Secretary 
for  Service  Industries  and  Finance, 
International  Trade  Administration. 
Department  of  Commerce,  has  advised 
the  Customs  Service  by  letter  dated 
February  23, 1993.  that,  following  an 
cppropriate  investigation  and  based  on 
Article  8  of  the  Singapore-United  States 
Air  Transport  Agreement,  dated  March 
31, 1978,  the  Government  of  Singapore 
allows  U.S.-registered  aircraft  engaged 
in  international  commercial  operations 
exemption  privileges  substantially 
reciprocal  to  those  exemption  privileges 
allowed  to  foreign-registered  aircraft  by 
.§§  309  and  317  of  the  Tariff  Act  of  1930. 
as  amended.  The  effective  date  of  these 
findings  was  June  1,  1992.  This 
document  amends  the  list  in  §  10.59(f), 
Customs  Regulations  (19  CFR  10.59(f)), 
by  adding  Singapore  to  the  list  of 
countries  entitled  to  reciprocal 
privileges. 

Authority  to  amend  this  section  of  the 
Customs  Regulations  has  been  delegated 
to  the  Chief,  Regulations  Branch. 

Inapplicability  of  Public  Notice  and 
Comment  Requirements,  Delayed 
Effective  Date  Requirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12291 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  established  policy  or 
procedures,  but  merely  announces  the 
granting  of  an  exemption  for  which 
there  is  a  statutory  basis,  it  has  been 
determined,  pursuant  to  5  U.S.C. 
553(b)(B).  that  the  notice  and  public 
comment  procedures  thereon  are 
unnecessary.  Further,  for  the  same 
reasons  and  because  Singapore  has  been 
found  to  be  presently  granting 
reciprocal  exemption  privileges  to  U.S.- 
registered  aircraft,  it  has  been 
determined,  pursuant  to  5  U.S.C.  553(d) 
(1)  and  (3),  that  a  delayed  effective  date 
is  not  required.  Since  this  document  is 
not  subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C  553, 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  This  amendment  does  not  meet 
the  criteria  for  a  "major  rule"  as  defined 
in  E.O.  12291;  therefore,  a  regulatory 
impact  analysis  is  not  required. 


Drafting  InHmnation 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders.  Regulations 
Branch. 

List  of  Subjects  in  19  CFR  Part  10 

Aircraft.  Customs  duties  and 
inspection,  Exports,  Imports,  Reporting 
ana  recordkeeping  requirements. 

Amendment  to  the  Regulations 

To  reflect  the  reciprocal  privileges 
granted  to  aircraft  registered  in 
Singapore,  part  10,  Customs  Regulations 
(19  CFR  part  10),  is  amended  as  set  forth 
below: 

PART  10— ARTICLES  CONDTTIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  authority  citation  for  part  10 
continues  to  read,  in  part,  as  follows: 

Attlhorily:  19  U.S.C.  66,  1202,  1481,  14S4. 
149«.  1508, 1623,  1624; 

Section  10.59  also  issued  under  19  U.S.C. 
1309,1317;*   *  *   •,' 

f  10.59    [Amend^q 

2.  In  §  10.59.  paragraph  (f)  is  amended 
by  adding,  in  appropriate  alphabetical 
order,  "Singapore"  to  the  column 
headed  "Country"  and  by  adding  "93- 
25"  adjacent  to  "Singapore"  in  the 
column  headed  "Treasury  Decision(s)". 

Dated:  April  2, 1993. 
Harold  M.  Singer, 

Chief,  Regulations  Branch. 

[FR  Doc.  93-8144  Filed  4-7-93;  8:45  am) 

BILLMQ  CODE  4*30-Oa-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  579 

[Docket  Nos.  92F-0147  and  92F-0197] 

Food  Additives;  Irradiation  In  the 
Production,  Proceaslng,  and  Handling 
of  Animal  Feed  and  Pet  Food:  Ionizing 
Radiation  for  Treatment  ofLaboratory 
Animal  Diets 


AGENCY:  Food  and 

HHS. 

ACTION:  Final  rule. 


g  Administration, 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  permit  the 
safe  use  of  gamma  or  electron  beam 
radiation  for  the  treatment  of  the 
complete  diets  of  guinea  pigs  and 
rabbits,  in  addition  to  the  current  use  for 
the  treatment  of  the  complete  diets  of 
rats,  mice,  and  hamsters,  and  for 


increasing  the  maximum  absorbed  dose 
from  2.5  to  5  megarads.  This  action  is 
in  response  to  petitions  filed  by  Purina 
Mills,  Inc.,  and  Agway,  Inc. 
DATES:  Effective  April  8, 1993;  written 
objections  and  requests  for  a  hearing  by 
May  10. 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
K)R  FURTHER  INFORMATION  CONTACT: 
Woodrow  M.  Knight.  Center  for 
Veterinary  Medicine  (HFV-226).  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-295- 
8731. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  tlie  Federal  Register  of 
April  2.  1992  (57  FR  11325),  FDA 
announced  that  a  food  additive  petition 
(FAP  2225)  had  been  filed  by  Purina 
Mills,  Inc..  P.O.  Box  66812,  St.  Louis, 
MO  63166-6812.  In  the  Federal  Register 
of  June  5,  1992  (57  FR  24048).  FDA 
published  a  second  notice  in  response 
to  a  petition  (FAP  2223)  filed  by  Agway. 
Inc.,  P.O.  Box  4933.  Syracuse.  NY 
13221-4933.  Both  petitions  proposed     " 
that  §  579.22  Ionizing  radiation  for 
treatment  of  laboratory  animal  diets  (21 
CFR  579.22)  be  amended  to  provide  for 
the  addition  of  the  complete  diets  of 
guinea  pigs  and  rabbits  to  the  list  of 
those  currently  approved  (rats.  mice, 
and  hampsters)  for  treatment  and  for 
increasing  the  maximum  absorbed  dose 
of  ionizing  radiation  used  for  microbial 
disinfection  of  the  complete  laboratory 
animal  diets  from  the  currently 
approved  level  of  2.5  megarads  to  4.5  or 
5.0  megarads,  respectively. 

FDA  received  nine  comments  in 
response  to  the  notices  of  filing. 
Comments  were  received  from 
legislators  and  representatives  of 
breeding  and  research  facilities.  All 
comments  were  favorable. 

In  addition,  research  has  shown  and 
information  in  the  petitions  also 
supports  that  irradiated  animal  feeds 
have  reduced  nutritional  content. 
Therefore,  FDA  is  adding  an  additional 
limitation  to  §  579.22(b)  to  provide  that 
feeds  treated  by  irradiation  should  be 
formulated  to  account  for  nutritional 
loss. 

FDA  has  reviewed  the  data  in  the 
petitions  and  other  relevant  material 
and  concludes  that  the  irradiation  of 
laboratory  animal  diets  is  safe  when 
formulated  to  allow  for  nutritional  loss 
and  the  regulations  should  be  amended 
as  set  forth  below. 

In  accordance  with  %  571.1(h)  (21  CFR 
571.1(h)),  the  petitions  and  the 
documents  that  FDA  considered  and 
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relied  upon  in  reaching  its  decision  to 
approve  the  petitions  are  available  for 
inspection  at  the  Center  for  Veterinary 
Medicine  by  appointment  with  the 
information  contact  person  listed  above. 
As  provided  in  21  CFR  571.1(h).  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  10. 1993.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 


separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 


List  of  Subjects  21  CFR  Part  579 

Animal  feeds.  Animal  foods, 
Radiation  protection. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  579  is 
amended  as  follows: 

PART  579— IRRAOIADON  IN  THE 
PRODUCTION,  PROCESSING.  AND 
HANDUNG  OF  ANIMAL  FEED  AND 
PET  FOOD 

1.  The  authority  citation  for  21  CFR 
part  579  continues  to  read  as  follows: 

Authority:  Sees.  201,  402,  403, 409,  701  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.Q  321,  342,  343,  348.  371). 

2.  Section  579.22  is  amended  by 
revising  the  table  in  paragraph  (b)  to 
read  as  follows: 

S  579.22    Ionizing  radiation  for  treatment  of 
laboratory  animala  dieta. 


(b) 


Food  fof  irradiation 


Bagged  complete  diets  for  laboratory  anirr^s  (mice,  rats, 
hamsters,  rabbits,  and  guinea  pigs). 


Limitatior^s 


Absorbed  dose:  Not  to  exceed  50 
kiloGrays  (5  megarads).  Feeds  treat- 
ed by  Irradiation  should  be  tomiu- 
lated  to  account  for  nutritkxuU  loss. 


Use 


MicrotMal  disinfection. 


Dated:  April  2, 1993. 
Hkhael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

|FR  Doc.  93-S254  Filed  4-7-93;  8:45  ami 

SaXJNO  COOC  41W-«1-F 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[T-O.  S471] 
RIN  1545-AQ26 

Section  597  Transitional  Rules 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Final  regulations. 

StMMARY:  This  document  contains  final 
regulations  that  provide  a  transitional 
rule  under  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  for  the  tax  treatment  of  federal 
financial  assistance  received  by  certain 
banks  and  domestic  building  and  loan 
associations.  The  final  regulations  affect 
payments  under  certain  assistance 


agreements  executed  before  May  10, 
1989. 

EFFECTIVE  DATE:  These  regulations  are 
effective  April  23. 1992. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Bemita  L.  Thigpen,  202-622-3920  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  23, 1992.  the  Internal 
Revenue  Service  published  a  notice  of 
proposed  rulemaking,  that  by  cross 
reference  to  temporary  regulations, 
provided  transitional  rules  under 
section  597  of  the  Internal  Revenue 
Code  of  1986  in  the  Federal  Register  (57 
FR  14794).  Only  one  written  comment 
on  those  proposed  regulations  was 
received  fit)m  the  public  and  similar 
statements  were  made  concerning  those 
regulations  at  the  public  hearing  that 
was  held  on  July  17, 1992.  After 
consideration  of  the  written  comment 
and  statements  made  at  the  public 
hearing,  the  temporary  regulations  are 
adopted  as  final  regulations. 


Explanation  of  Provisions 

Section  1.597-8T(b)(l)  of  the 
temporary  regulations  generally 
provides  that  the  tax  consequences  of 
assistance  payments  received  or  accrued 
on  or  after  May  10, 1989,  pursuant  to  an 
acquisition  of  a  domestic  building  and 
loan  association  or  a  bank  before  May 
10. 1989.  are  governed  by  the  applicable 
provisions  of  section  597  before  that 
section  was  amended  by  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA).  In 
order  for  this  rule  to  apply,  the 
payments  must  be  made  pursuant  to  an 
assistance  agreement  that  was  executed 
before  May  10. 1989,  and  must  be  paid 
to  a  party  to  the  agreement  or  such  other 
party  as  the  Commissioner  may 
designate  by  letter  ruling  or  other 
written  guidance.  Section  1.597- 
8T(b)(2]  provides  a  similar  rule  for 
prepayments  of  (or  payments  in  lieu  of) 
assistance. 

The  only  comment  received  on  the 
regulations  was  that  a  taxpayer  should 
not  have  to  obtain  a  private  letter  ruling 
or  other  written  determination  to  ensure 
that  the  transitional  rules  apply  to 
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assistance  provided  to  a  person  other 
than  a  piarty  to  the  assistance  agreement. 
Each  transaction  in  which  assistance  is 
provided  to  a  person  that  is  not  a  party 
to  the  assistance  agreement  is  complex 
and  involves  a  unioue  set  of  facts.  The 
determination  of  whether  such  a  person 
is  an  appropriate  recipient  turns  on  all 
relevant  facts  and  circumstances,  such 
as  whether  the  assistance  agreement 
contemplated  a  transaction  in  which  the 
assistance  would  be  paid  to  a  different 
party.  Accordingly,  the  final  regulations 
retain  the  rule  provided  by  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  B)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(0  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  for  the  regulations 
was  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Bemita  L.  Thigpen,  Office 
of  the  Assistant  Chief  Counsel 
(Financial  Institutions  &  Products), 
Internal  Revenue  Service.  However, 
other  personnel  from  the  Service  and 
Treasury  Department  participated  in 
tlieir  development. 

List  of  Subjects  in  26  CFR  1.591-1 
through  1.601-1 

Banks,  Banking,  Income  taxes. 
Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
ReguiatioDS 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1~mC0ME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "§  1.597-8T"  and  adding  the 
following  citation  in  numerical  order  to 
read  as  follows: 

.^utboHly:  26  US.C.  7805  •  *  •  Section 
1.397-6  also  isniad  wader  26  U.S.C.  597. 

Par.  2.  Section  1.597-8T  is 
redesignated  as  §  1.597-«  and  the  word 


"(temporary)"  is  removed  from  the 
section  heading. 
Michael  P.  DoUn, 
Ck)mnnissioner  of  Internal  Revenue. 

Approved:  January  5. 1993. 
Alan  J.  WikMky. 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-8148  Fired  4-7-93;  8:45  am) 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Offica  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

Pennsylvania  Regulatory  Pr 
Regulatory  Reform 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule. 

SUUUAHV:  OSM  is  announcing  the 
approval,  with  certain  exceptions,  of  a 
proposed  amendment  to  the 
Pennsylvania  permanent  regulatory 
program  (hereinafter  referred  to  as  the 
Pennsylvania  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  modifies  several 
Pennsylvania  rules,  including: 
Reclamation  Fee  Permit  Conditions. 
Coal  Exploration,  Bond  LiabiUty  Period, 
the  Anthracite  Emergency  Bond  Loan 
Program,  Civil  Penalties  Assessments, 
Individual  Civil  Penalties,  Civil  Penalty 
Appeal  Procedures,  Surface  Mining 
Operator's  License,  Definition  of 
Affected  Area.  Revegetation,  Siltation 
Structures  and  Imj)oundments,  Roads 
and  Support  Facilities  and  Anthracite    , 
Mining,  Backfilling  and  Grading. 

EFFECTIVE  OATE:  April  8,  1993. 
FOfl  FUHTMEH  WFOMIATtON  CONTACT: 
Robert  J.  Biggi.  Director.  Harrisburg 
Field  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Harrisburg  Transportation  Center,  Third 
Floor,  Suite  3C,  4th  and  Market  Streets, 
Harrisburg,  Pennsylvania  17101. 
Telephone:  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Peimsylvania  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

L  Background  on  the  Pennsylvania 
Program 

The  Secretary  of  the  Interior 
conditionally  approved  the 


Pennsylvania  program  on  July  31,  1982. 
Information  on  the  background  of  the 
Pennsylvania  program  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  a  detailed  explanation  of 
the  conditions  of  approval  of  the 
Pennsylvania  program  can  be  found  in 
the  July  30,  1982,  Federal  Register  (47 
FR  aioSO).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  938.11,  938.12.  938.15  and 
938.16. 

II.  Submission  of  Amendment 

By  letter  dated  December  18, 1991 
(Administrative  Record  Number  PA 
803.00).  Pennsylvania  submitted  a  State 
program  amendment  to  address  four 
outstanding  Part  732  Notifications, 
listed  below: 

1.  Historic  Properties,  June  9.  1987, 
Administrative  Record  Number  PA 
651. 

2.  Regulatory  Reform  Review  II, 
December  16, 1988.  Administrative 
Record  Number  PA  723. 

3.  Ownership  and  Control,  May  11. 
1989.  Administrative  Record 
Number  PA  773.  ' 

4.  Regulatory  Reform  Review  III, 
January  2.  1990,  Administrative 
Record  Number  PA  787.03. 

Other  revisions  are  contained  in  the 
proposed  amendment  package  to 
address  provisions  necessary  for 
Pennsylvania  to  implement 
amendments  to  the  Pennsylvania 
Surface  Mining  Conservation  and 
Reclamation  Act  (Pub.  L.  1570,  Act  171 
of  December  12, 1986)  and  changes  to 
clarify  existing  regulations. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  April  13, 
1992,  Federal  Register  (57  FR  12785). 
and,  in  the  same  noUcQ^pened  the 
public  comment  perioda^d  provided 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  comment  period  closed pn  May  13, 
1992.  At  the  request  of  the  Pennsylvania 
Coal  Association,  a  public  meeting  was 
held  on  June  30, 1992. 

To  simplify  the  processing  of  \he  large 
amendment  paci^age,  OSM  separated  the 
package  into  smaller  amendments, 
according  to  subject  matter,  which  ' 
would  be  handled  in  individual  final 
rules.  This  final  rule  addresses  all  the 
revisions  proposed  by  Pennsylvania  in 
response  to  the  December  16, 1988,  Part 
732  Notification  (Administrative  Record 
No.  PA-723)  and  the  January  2. 1990. 
Part  732  Notification  (Administrative 
Record  No.  PA-787.03).  OSM's  actions 
on  the  provision  concerning  Ownership 
and  Control  rule  revisions  were 
published  in  the  December  30. 1992. 
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Federal  Register  (57  FR  62222)  and  Rnal 
rule  pertaining  to  Cultural  and 
Historical  Resources  was  published  in 
the  January  14,  1993,  Federal  Register 
(58  FB  4331). 

m.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 


732.17,  are  the  Director's  findings 
concerning  the  proposed  amendment  to 
the  Pennsylvania  program. 
Nonsubstantive  changes,  which  are 
proposed  throughout  these  rules,  to 
make  grammatical  corrections  and  to 
correct  subsection  letter  notations  are 
not  specifically  discussed. 


The  Director's  findings  are  arranged 
according  to  subject  matter,  in  the  same 
general  order  as  submitted  by 
Pennsylvania  in  the  program 
amendment  package. 

A.  Revisions  to  Pennsylvania's 
Regulations  That  Are  Substantively 
Identical  to  the  Applicable  Provisions  of 
Counterpart  Federal  Regulations 


State  regulation  25 
Pa.  Ckxle: 


Subject 


Federal  counterpart  30 
CFR 


Chapter  86.  Surface  and  Underground  Coal  Mining:  General 

Definition:  Coal  Exploration 

Genera!  Requirements/Map  Contents 

Coal  exploration  coonpliaoce  duties  ^ 

Coal  exploration  compliance  duties  

Bonding:  permittee  liability  : 

Assessment  of  daily  civil  per^alty  „n 

Chapter  87.  Surface  Mining  of  Coal 

PofxJs:  Foundation  Investigation  

Haul  Roads  and  Access  Roads  

Haul  Roads  and  Access  Roads  

Haul  Roads  and  Access  Roads  

Roads:  Restoration  

Chapter  89.  Undergrouf>d  Mining  of  Coal  and  Coal  Preparation  Facilltiea 

Haul  Roads  and  Access  Roads  ^ 

Haul  Roads  and  Access  Roads  _ 

Haul  Roads  and  Access  Roads  

Roads:  Restoration ,. •. „ 

Pofxte:  FourKlation  Investigation 

-^^ -^— '■ 1 

Chapter  90.  Coal  Refuse  Disposal 

Ponds:  Foundation  Investigation  , 

Haul  Roads  and  Access  Roads .- 

Haul  Roads  and  Access  Roads  ■ : ,. 

Haul  Roads  and  Access  Ro^ds  ."....,.... 

Roads:  Restoration 


86.132  

66.133(b)(3) 
86.136(a)  .... 
86.136(b)  .... 
86.151(h)  .... 
86.194(c) 

87.112(c)(3) 
87.160(a)  .... 
87.160(b)  .... 
87.160(h)  .... 
87.166  

89.26(e)(1)  , 
89.26(f)(2)  ., 
89.26(g)(3)  . 

89.90  

89.111(c)(3) 

90.112(c)(3) 

90.134(a)  .... 
90.134(b)  .... 
90.134(h)  .... 
90.140  


701.5. 

772.11(b)(3). 

772.13(a). 

772.13(b). 

800.13(d)(2). 

845.15(b). 


816.49(a)(5)(i). 

816.150(c). 

816.150(d). 

816.150(e)(2). 

816.150(f). 


817.150(c). 

817.150(d). 

817.150(e)(2). 

817.150(0. 

817.49(a)(5)(i). 


■816/817.49(a)(5)(i), 

816/817.81(d). 

816/817.>50(c). 

816/817.150(d). 

816/817.150(e)(2). 

816/817;i50t0.* 


B.  Revisions  to  Pennsylvania's  Rules 
That  Are  Not  Substantivelyldentical  to 
the  Corresponding  Federal  Regulations 

Reclamation  Fee  Permit  Condition 

s 

1.  Section  86.41  conditions  of  permits: 
general  and  right  of  entry.  Pennsylvania 
proposes  to  add  Section  86.41(4)  to . 
require  the  permittee  to  pay  all 
reclamation  fees  for  coal  produced 
under  the  permit.  The  proposed  rule  is 
similar  to  the  counterpart  Federal 
regulations  at  30  CFR  773.17(g)  except 
that  the  Federal  regulations  refer  to  the 
operator  instead  of  the  permittee  as 
responsible  for  pa)mient  of  the  fee.  The 
preamble  to  the  Federal  regulations  (49 
FR  27494,  July  5. 1984)  stated  that  the 
terra  operator  is  not  limited  to  the  party 
which  actually  removes  the  coal  but  is 
broad  enough  to  include  a  party  who 
^ontrols  or  direqts  the  removal,  and  the 


person  or  persons  who  stand. to  benefit 
directly  from  the  sale,  transfer  or  use  of 
coal,  such  as  the  permittee.  In  addition, 
the  proposal  does  not  exclude  the  ' 
"operator"'  from  liability,  but  merely 
requires  the  permittee  to  pay 
reclamation  fees  as  a  condition  for 
obtaining  a  permit.  Therefore,  the         ^ 
Director  finds  that  the  State's  proposed 
rule  is  no  less  effective  than  the  cited 
Federal  rules. 

Areas  Unsuitable  for  Mining   ^ 

2.  Section  86.101  definitions: 
publicly-owned  park.  Pennsylvania 
proposes  to  add  a  definition  for 
"publicly-owned  park"  in  subchaifter  D, 
Areas  Unsuitable  for  Mining.  The 
definition  is  substantively  identical  to 
the  definition  of  "pubKcly-owned  park" 
in  the  Federal  regulations  at  30  CFR 
761.5,  except  that  the  State's  rule  uses 


the  term  "agency"  where  the  Federal 
rule  uses  "entity"  in  defining  who  owns 
the  park.  Despite  the  fact  that  the  terms 
"entity"  and  "agency"  have  different 
meanings  and  are  different  in  scope,  the 
Federal  ruleis  accompanying  30  CFR 
761.5  substitute  "agency"  in  related 
definitions,^ indicating  that  the  Federal 
rules  do  not  make  a, strict  distinction 
between  Use  of  the  terms.  Therefore,  the 
Director  finds  that  the  state's  use  of 
"agency"  is  similar  and  will  not  render 
its  definition  less  effective  than  the 
Federal  definition  of  "publicly-owned 
park." 

3.  Section  86.129  mineral  exploration. 
Pennsylvania  proposes  to  revise  its  rules 
concerning  exploration  operations  on 
areas  designated  as  unsuitable  for 
surface  mining  activities  to  extend  the 
rule  to  cover  areas  for  which  a  petition 
has  been  submitted  to  declare  an  area 
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unsuitable  for  surface  mining.  The 
counterpart  Federal  regulations  at  30 
CFR  762.14  are  similar  to  the  proposed 
State  rules,  except  that  they  do  not 
extend  the  conditions  which  must  be 
met  before  conducting  exploration 
activities  on  areas  designated  as 
unsuitable  for  surface  mining  to  those 
areas  under  petition  for  unsuitabihty 
designation.  Since  the  Slate's  rule 
includes  areas  under  petition  for 
designation  as  unsuitable  for  surface 
mining  that  are  not  included  in  the 
Federal  rules  in  addition  to  those 
covered  by  the  Federal  regulations,  the 
Director  finds  that  the  proposed  rule  is 
not  inconsistent  with  the  cited  Federal 
regulation. 

Coal  Exploration 

4.  Section  86.132  definitions: 
substantially  disturb.  Pennsylvania 
proposes  to  revise  the  definition  of 
substantially  disturb  to  delete  "drilling" 
from  the  list  of  those  exploration 
activities  categorically  considered  to 
cause  substantial  disturbance.  In 
addition,  the  change  adds  "removal  of 
topsoil  and  overburden"  as  exploration 
activities  that  constitutes  a  substantial 
disturbance.  The  Director  finds  the 
definition  of  substantial  disturbance  is 
substantively  identical  to  the  Federal 
definition  at  30  CFR  701.5. 

5.  Section  86.133  general 
requirements,  a.  Pennsylvania  proposes 
to  revise  86.133(a)  concerning  the 
requirement  to  file  with  the  regulatory 
authority  a  written  notice  of  intent  to 
explore,  prior  to  initiation  of 
exploration  activity.  The  rule  is  revised 
to  delete  the  provision  that  would 
exempt  drilling  from  this  requirement 
and  add  the  requirement  that  the 
written  notice  be  submitted  at  least  10 
days  prior  to  beginning  the  exploration. 
The  Director  finds  that  the  revised  rule 
is  no  less  effective  than  the  Federal 
coimterpart  regulation  at  30  CFR 
772.11(a). 

b.  Pennsylvania  proposes  to  revise 
section  86.133(e)  to  require  that  the 
removal  of  250  tons  or  more  of  coal 
during  coal  exploration  requires  a 
permit  under  Chapter  86.  While  similar, 
the  counterpart  Federal  rules  at  30  CFR 
772.12(a)  do  not  require  the  approval  of 
a  surface  raining  permit,  but  require  the 
written  approval  of  the  regulatory 
authority  in  an  exploration  permit. 
Since  the  issuance  of  a  surface  mining 
permit  constitutes  written  approval 
from  the  regulatory  authority,  the 
Director  finds  that  the  revision  will  not 
render  the  State  rules  less  effective  than 
the  Federal  counterpart  rules. 

c.  Pennsylvania  proposes  to  revise 
subsection  86.133(f)  to  require  written 
approval  from  the  regulatory  authority 


before  coal  exploration  may  be  initiated 
on  lands  where  a  petition  to  declare  an 
area  unsuitable  for  mining  has  been 
received  by  the  Department  of 
Environmental  Resources.  In  addition, 
the  section  is  revised  to  enable  the 
regulator>'  authority  to  prescribe 
conditions  and  requirements  it 
considers  necessary  to  preserve  the 
values  sought  to  be  protected  in  the 
petition  before  approving  coal 
exploration  in  these  areas. 

The  counterpart  Federal  regulation, 
30  CFR  772.11(a).  requires  that 
exploration  on  lands  designated  as 
unsuitable  for  surface  mining  shall  be 
subject  to  the  exploration  permit 
requirements  at  30  CFR  772.12. 
Although  Pennsylvania's  proposal  to 
require  written  approval  by  the 
regulatory  authority  for  lands  under 
petition  for  an  unsuitability  designation 
goes  beyond  the  Federal  requirements, 
the  existing  rule  is  less  effective  than 
the  Federal  counterpart  because  it  does 
not  require  all  exploration  on  lands 
designated  as  unsuitable  be  conducted 
only  after  approval  of  an  exploration 
permit.  Therefore,  the  Director  is 
approving  the  revision  to  section 
86.133(0.  except  to  the  extent  that  the 
State  rules  do  not  require  that  all 
exploration  on  lands  designated  as 
.unsuitable  for  surface  mining  shall  be 
subject  to  permit  requirements  for 
exploration  comparable  to  30  CFR 
772.12.  Accordingly,  the  Director  is 
requiring  Pennsylvania  to  further  amend 
its  rules  to  require  that  any  person 
wishing  to  explore  on  areas  designated 
as  unsuitable  for  mining  comply  with 
permitting  requirements  no  less 
effective  than  those  at  30  CFR  772.12. 

d.  Pennsylvania  proposes  to  revise  its 
rules  concerning  the  management  of 
drill  holes  for  exploration  by  moving  the 
existing  languageJrom  86.134(8)  to  . 
86.133(g).  The  move  is  necessary  as  a 
result  of  the  change  in  the  definition  of 
"substantially  disturb"  in  section  86.132 
which  deleted  drilling  from  those 
activities  which  are  categorically 
considered  to  cause  substantial 
disturbance  to  the  land. 

Section  86.134  is  applicable  only  to 
those  activities  which  substantially 
disturb  the  land  siirface.  Although  the 
reorganization  is  reasonable,  the 
paragraph  is  also  changed  to  delete  the 
reference  to  sections  89.54  and  89.83 
which  pertain  to  the  reclamation 
standards  for  dnll  holes.  The 
counterpart  Federal  regulation  a?  30 
CFR  815.15(g)  requires  that  all  such  drill 
holes  be  reclaimed  in  accordance  with 
the  reclamation  standards  at  30  CFR 
816.13  through  816.15.  Therefore,  the 
Director  is  approving  the  propose 
revision,  except  to  the  extent  that  the 


revised  language  in  section  86.133(g) 
does  not  reference  the  drill  hole 
reclamation  standards  at  sections  89.54 
and  89.83.  Accordingly,  the  Director  is 
requiring  Pennsylvania  to  further  amend 
its  program  to  require  drill  holes  to  be 
reclaimed  in  accordance  with  sections 
89.54  and  89.83. 

6.  Section  66.134  coal  exploration 
performance  and  design  standards,  a. 
Pennsylvania  proposes  to  revise  section 
86.134(3)(ii)(C)  to  change  "and"  to  "or" 
which  results  in  the  requirement  that 
roads  significantly  altered  for 
exploration  activities  "or"  roads  which 
will  remain  as  a  permanent  road  must 
comply  with  tlie  approved  program's 
performance  standards  for  roads.  Since 
the  revision  expands  the  scope  of  tliis 
rule  to  include  roads  significantly 
altered  for  coal  exploration  activities 
and  will  not  be  retained  as  a  permanent 
road,  the  Director  finds  that  the 
modification  will  not  render  the  State 
rules  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  815.15(b). 

b.  Pennsylvania  proposes  to  add 
section  86.134(12)  to  require  coal 
exploration  activities  be  coriducted  so  as 
to  protect  known  historical  resources 
from  damage  or  destruction.  The 
Federal  counterpart  regulations  for  coal 
exploration  performance  standards  at  30 
CFR  815.15  do  not  specifically  reference 
protection  of  cultural  and  historic 
resources,  instead  they  rely  on 
exploration  permitting  requirements 
under  30  CFR  772.12(d)(2)(iii)  for  the 
protection  of  historical  resources.  The 
Director  finds  section  86.134(12)  is 
substantively  identical  to  30  CFR 
772(d)(2)(iii)  and  can.  therefore,  be 
approved. 

Bond  Liability  Period 

7.  Section  86.151(a)  period  of  liability. 
Pennsylvania  proposes  to  revise  this 
section  concerning  the  liability  of  a 
bond  posted  for  surface  mining  activity 
by  deleting  reference  to  noncoal  surface 
mining  activities.  Since  the  proposed 
revision  does  not  affect  the  approved 
program's  period  liability  for  coal 
mining  activity,  the  Director  is 
approving  the  proposed  revision. 

Anthracite  Deep  Mining  Operators 
Emergency  Bond  Fund 

8.  Section  86.163  anthracite  deep 
mine  operators  emergency  bond  fund. 
Pennsylvania  proposes  to  add  this 
section  to  implement  the  Anthracite 
Deep  Mine  Operators  Emergency  Bond 
Fund  (the  Fund)  provisions  contained 
in  the  December  12. 1986.  amendment 
to  Pennsylvania's  surface  mining 
statutes.  The  Fund  provides  loans  to 
assist  small  underground  anthracite  coal 
operators  who  are  unable  to  post  a 
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convectional  surety  or  collateral  bond. 
Operators  who  use  the  fund  to  meet 
their  bonding  obligations  will  be 
reauired  to  post  a  Si 000  down  payment 
followed  by  payments  of  25  cents  for 
each  ton  of  coal  sold.  Payments  miutbe 
made  until  the  loan  amount  has  been^ 
paid  in  full,  the  operator  seciu^^^a^^  \ 
conventional  bond  to  replace  the        -' 
collateral  loan,  or  the  operator  satisfies 
the  reclamation  obligation  on  t^e 
permit.  ,T 

The  loan  program  does  not  alter  the 
bonding  requirements  or  the  bond 
release  and  bond  forfeiture  requirements 
of  the  approved  Peimsylvania  program. 
In  addition,  the  Fund  is  not  a  bond  pool 
or  alternative  bonding  program  because 
it  does  not  serve  as  a  substitute  for  a 
bond.  Instead,  the  Fund  merely  provides 
a  no-interest  loan  to  be  used  to 
guarantee  a  collateral  bond  posted  by 
the  otoerator. 

In  addition,  the  proposed  rule 
provides  that  the  regulatory  authority 
may  make  bond  collateral  loans  only  as 
money  is  available  in  the  Fund. 
Therefore,  the  Fund  cannot  be 
overextended  ana)«opardize  the 
availability  of  the  coLnteral  if  needed  in 
the  event  of  a  bond  forfeiture. 

Therefore,  the  Direct(n,nnds  that  the 
proposed  rule  will  not  a^ect 
Pennsylvania's  approved  bonding 
requirements  for  anthracite  deep  mining 
operations  and  is  not  inconsistent  with 
Federal  bonding  regulations. 

9.  Section  86.165  failure  to  maintain 
proper  bond.  Pennsylvania  proposes  to 
revise  section  86.165(a)  to  add  language 
which  requires  each  permittee 
participating  in  the  F^uid  to  make  the 
scheduled  payments  to  the  Fund.  If  a 
permittee  fails  in  this  capacity,  the 
regulatory  authority  shall  issue  him  or 
her  a  notice  of  violation.  If  the  permittee 
fails  to  make  the  necessary  payments  in 
order  to  correct  the  violation  within  15 
days  of  the  notice,  the  regulatory 
authority  will  issue  a  cessation  order  for 
all  the  permittee's  permit  areas.  Since 
the  proposed  revision  is  within 
Pennsylvania's  authority  under  30  CFR 
800.4(g)  and  is  consistent  with  the 
Federal  requirement,  the  Director  finds 
that  it  will  not  render  the  State  program 
less  effective  than  the  Federal 
regulations. 

Qvil  Penalties  Assessments 

10.  Section  86.193  (e)  &  (f]  assessment 
of  penalty.  Pennsylvania  proposes  to 
revise  subsections  (e)  and  (f)  to  clarify 
that  operators  who  conduct  surface 
mining  activities  on  any  part  of  an  area 
not  specifically  approved  by  the  permit 
will  be  assessed  a  penalty  on  a  per-acre 
basis  as  if  the  entire  acre  bad  been 
disturbed.  OSM  noted  during  its  review 


of  the  program  amendment  that  the  new 
language  appeared  to  be  incorrect. 
Specifically.  OSM  commented  that  the 
word  "area"  in  the  phrase,  "For  the 
purposes  of  this  subsection,  any  part  of 
an  atea  disturbed  •  •  •  "  should  be 
"acre."  OSM  reasoned  that  since  these 
subsections  dealt  with  penalties  that 
were  to  be  assessed  on  a  per-acre  basis, 
that  penalties  assessed  for  mining  on 
areas  not  approved  in  the  permit  should 
also  be  assessed  on  a  per-acre  basis. 
Pennsylvania  agreed  with  the  comment 
and  stated  that  the  term  "area"  was  a 
typographical  error  which  will  be 
corrected  upon  finalization  of  the 
amendment  (Administrative  Record  No. 
PA-603.14). 

The  Federal  regulations  in  section  30 
CFR  part  845  do  not  contain  a 
counterpart  which  imposes  a  similar 
per-acre  civil  penalty.  Instead,  the 
Federal  regulations  provide  the  State 
with  discretion  on  the  assessrnent  of 
civil  penalties  under  section  B18(i)  of 
SMCRA  and  30  CFR  part  %A^. 

Therefore,  the  Director  finds  that  the 
proposed  revisions  to  section  86.193  (e) 
and  (f)  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  part  845, 
provided  that  Pennsylvania  corrects  the 
typographical  error  in  the  additional 
language  by  changing  the  term  "area"  to 
"acre." 

1 1 .  Section  86. 1 94  system  for 
assessment  of  penalties.  Pennsylvania  is 
proposing  to  revise  section  86.194  by.  in 
addition  to  making  numerous 
nonsubstantive  grammatical  qbanges. 
adding  the  phrase,  "on  the  p^rm^  wnere 
the  violation  has  occurred. '/to 
subsection  (b)t6).  This5l^>Section 
applies  to  calculation  of  s  penalty  based 
on  the  history  of  violations.  The  Federal 
counterpart  regulation  at  30  CFR 
845.13(b)(1)  also  specifies  that  for  the 
purposes  of  determining  the  penalty 
according  to  the  point  system,  the 
points  shall  be  assigned  for  the  history 
of  previous  violations  with  resp>ect  to  a 
particular  coal  mining  operation  or 
surface  coal  mining  operation. 
Therefore,  the  Director  finds  that  the 
proposed  revision  is  no  less  effective 
than  the  Federal  regulation  at  30  CFR 
845.13(b)(1). 

Individual  Civil  Penalties 

12.  Section  86.1  definition: 
participates.  Pennsylvania  proposes  to 
add  the  following  definition  of 
"participates:" 

To  take  part  in  an  action  or  to  instruct 
another  person  or  entity  to  conduct  or 
not  to  conduct  an  activity. 

The  definition  is  added  for  the 
purposes  of  implementing  section 
86.195(a)  pertaining  to  the  assessment  of 
individual  civil  penalties.  The 


corresponding  Federal  regulation  at  30 
CFR  846.12(a)  uses  the  phrase 
"authorized,  ordered  or  carried  out"  to 
reference  those  actions  of  a  corporate 
officer,  director,  or  agent  which  may 
participate  in  an  individual  civil 
penalty.  The  Director  finds  that  for  the 
purposes  of  implementing  the  State's 
proposed  rules  for  assessing  p^ahies 
against  corporate  officers  at  86.195,  the 
definition  encompasse?  the 
authorization,  ordering  or  carrying  out 
of  a  violation,  failure  or  refusal.  Also, 
Pennsylvania  proposes  to  allow 
individual  civil  penalties  to  be  assessed 
without  having  a  knowing  and  willful 
participation  in  the  violation.  In  this 
respect,  the  State's  proposal  is  no  less 
stringent  than  its  Federal  counterpart. 
Therefore,  the  Use  of  the  term 
"participates"  can  be  approved, 
piu-suant  to  section  505(b)  of  SMCRA.  in 
that  it  is  not  inconsistent  with  30  CFR 
846.12. 

13.  Section  86.195  penalties  against 
corporate  officers.  Pennsylvania 
proposes  to  add  section  86.195(a)  to 
define  the  State's  authority  to  assess 
individual  civil  penalties  against 
corporate  officers  who  either  participate 
in  a  violation  or  whose  misconduct  or 
intentional  neglect  causes  or  all^s  a 
violation.  Subsection  (b)  is  added  "to    /- 
require  that  whenever  the  regulatory"^ 
authority  issues  an  order  to  an  operator 
for  failure  to  abate  a  violation,  it  will 
send,  by  certified  mail,  to  each  ' 
corporate  officer  linked  to  the  operator 
through  ownership  and  control 
provisions,  a  copy  of  the  order  and 
notification  of  the  officer's  liability 
under  this  rule.  The  subsection  also 
requires  that,  if  the  violations  are  not 
abated  within  30  days  of  issuance  of  the 
order,  the  regulatory  authority  may 
assess  a  civil  penalty  against  each 
officer  receiving  such  notice. 

The  counterpart  Federal  regulations  at 
30  CFR  846.12,  provide  for  the 
assessment  of  individual  civil  penalties 
against  any  corporate  director,  officer,  or 
agent  of  a  corporate  permittee  who 
knowingly  and  willfully  authorized, 
ordered  or  carried  out  a  violation.  While 
similar,  the  proposed  rule  provides  for 
assessment  of  individual  civil  penalties 
against  corporate  officers.  Since  the 
Pennsylvania  program  distinguishes  a 
corporate  officer  from  a  corporate 
director  or  agent  of  the  corporate 
permittee,  Pennsylvania's  proposed  rule 
appears  to  limit  the  assessment  of  civil 
penalties  to  a  more  restrictive  set  of 
individuals  than  the  corresponding 
Federal  regulations. 

Pennsylvania's  proposal  also  differs 
bom  the  Federal  regulations  by 
specifying  that  an  individual  penalty 
may  be  assessed  against  a  corporate 
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permittee  who  "participates  in  a 
violation  or  whose  misconduct  or 
intentional  neglect  causes  or  allows  a 
violation."  Since  "participates"  has 
been  defined  to  be  consistent  with  the 
Federal  terms  "authorized,  ordered  or 
carried  out"  and  is  not  modified  by  the 
knowing  and  willful  standards  applied 
to  the  Federal  regulations,  it  provides 
for  a  broader  application  of  this  rule. 

Lastly,  the  proposed  rules  under 
subsection  (b)  require  the  regulatory 
authority  to  send,  by  certified  mail,  to 
each  corporate  officer  linked  by 
ownerehip  and  control  criteria  to  an 
operator  who  has  failed  to  abate  a 
violation  contained  in  a  previous  order, 
a  copy  of  the  failure  to  abate  order.  If  the 
violations  contained  in  the  order  are  not 
abated  within  30  days  of  the  issuance  of 
the  order,  the  rule  enables  the  regulatory 
authority  to  assess  a  civil  penalty        ' 
against  each  officer  receiving  the  notice 
as  provided  by  this  subsection. 
Although  the  proposed  rule  is  similar  to 
the  Federal  requirement  concerning 
failures  or  refusals  in  response  to  failure 
to  abate  orders,  the  Federal  rule 
authorizes  the  assessment  of  an 
individual  civil  penalty  against  the 
corporate  director  or  agent  of  the 
corporate  permittee  for  failure  or 
refusal.  Failure  or  refusal  is  defined  in 
30  CFR  846.5  to  mean  a  failure  or 
refusal  to  comply  with  any  order  issued 
under  section  521  of  the  Act,  or  any 
order  incorporated  in  a  final  decision 
issued  by  the  Secretary  under  the  Act. 
The  State's  proposal  does  not  include  a 
counterpart  to  the  failure  or  refusal  to 
comply  with  an  order  issued  by  the 
Secretary  under  the  Act  {such  as  an 
order  to  revise  a  permit). 

Therefore,  the  Director  finds  that  the 
language  of  section  86.195  is  no  less 
effective  than  the  counterpart  Federal 
regulations  except  to  the  extent  that 
section  86.195  (a)  and  (b)  do  not  specify 
that  individual  civil  penalties  may  be 
assessed  against  corporate  directors  or 
agents  of  the  corporate  permittee. 
Moreover,  sections  86.195  (a)  and  (b)  do 
not  contain  language  that  would  serve 
as  a  counterpart  to  30  CFR  846.12(a),  for 
failure  or  refusal  to  comply  with  an 
order  incorporated  in  a  final  decision 
issued  by  the  Secretary  under  the  Act. 

Accordingly,  the  Director  is  requiring 
Pennsylvania  to  further  amend  its  rules 
to  specify  that  individual  civil  penalties 
may  be  assessed  against  corporate 
directors  or  agents  of  the  corporate 
permittee  and  to  include  provisions 
similar  to  the  Federal  regulations  which 
enable  the  assessment  of  individual 
civil  penalties  for  failure  or  refusal  to 
comply  with  an  order  of  the  Secretary 
undef  the  Act. 


Civil  Penalty/Appeal  Procedures 

14.  Section  86.202  appeal  procedures. 
Pennsylvania  proposes  to  revise  section 
86.202  concerning  civil  penalty  appeal 
procedures.  The  revisions  delete  the 
phrase  "or  the  fact  of  the  violation" 
from  subsection  (a)  and  adds  the 
following  at  subsection  (d): 

A  person  may  challenge  either  the  fact 
of  the  violation  or  the  amount  of  the 
penalty,  once  the  appeal  of  that  specific 
issue  has  been  perfected.  In  either 
challenge,  the  appellant  will  be  bound 
as  to  any  actions  of  the  Department 
which  have  become  final  under  section 
4  of  the  Environmental  Heajjng  Board 
Act  (35  P.S.  section  7^).  A  finaPaction 
includes  a  compliance  order  which  has 
become  final,  even  though  the  order 
addresses  the  same  violation  for  which 
a  civil  penalty  is  assessed. 

Under  the  proposed  rule,  failure  to 
appeal  a  compliance  order  within  30 
days  of  issuance  would  prevent  the 
appeal  of  the  fact  of  the  violation  at  the 
time  of  penalty  assessment. 

The  counterpart  Federal  regulation  at 
30  CPTl  845.19(a)  contain  language 
which  is  substantially  identical  to  the 
existing  language  in  section  86.202. 
Additionally,  section  518(c)  of  SMCRA 
contains  language  which  is  substantially 
identical  to  the  provision  in  section  18.4 
of  the  Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act  (PA- 
SMCRA).  The  Federal  language  provides 
that  a  person  may  contest  either  the  fact 
of  the  violation  or  the  amount  of  penalty 
upon  the  assessment  of  the  penalty. 
Pennsylvania's  proposed  change  of 
section  86.202  would  elitninate  the 
chance  to  appeal  the  fact  of  the  violation 
at  the  time  of  penalty  assessment  if  the 
appeal  of  the  compliance  order  had  not 
been  perfected,  even  though  section 
18.4  of  PA-SMCRA  still  contained  such 
a  provision.  As  part  of  its  review  of  the 
proposed  rules,  OSM  expressed  concern 
that  this  change  to  section  86.202  would 
render  it  inconsistent  with  section  18.4 
of  PA-SMCRA. 

Pennsylvania  explained  that  the 
proposed  revisions  are  necessary  to 
clarify  the  appeal  procedures  of  86.202 
which  implement  section  1921-A 
(replaced  by  35  P.S.  section  7514(c))  of 
the  Administrative  Code,  and 
incorporate  the  doctrine  of 
administrative  finality.  Under  35  P.S. 
section  7514(c),  "if  a  person  has  not 
perfected  an  appeal  in  accordance  with 
regulations  of  the  board,  the 
department's  action  shall  be  final  as  to 
the  person."  According  to  Permsylvania, 
if  the  person  charged  with  a  violation 
fails  to  contest  the  fact  of  the  violation 
in  the  manner  specified  by  the  rules  of 
the  Environmental  Hearing  Board,  that 


person  l^ses  the  opportunity  to 
subsequently  appeal  the  fact  of  the 
violation  at  the  time  of  penalty 
assessment.  The  result  of  the  State's 
interpretation  is  to  give  precedence  to 
the  provisions  of  35  P.S.  section  7514(c) 
over  section  18.4  of  PA-SMCRA  in 
establishing  civil  penalty  procedures. 
Pennsylvania  also  provided 
documentation  showing  that  the 
Pennsylvania  Attorney  General 
approved  the  proposed  regulations  in 
both  form  and  legality  on  March  3, 
1993.  (Administrative  Record  No.  PA- 
803.1^) 

In  accordance  with  section  505(b)  of 
SMCRA,  which  enables  State  laws  or 
regulations  to  provide  for  more  stringent 
environmental  controj^  and  regulations 
of  surface  mining  activities  than  the 
Federal  Counterpart,  the  Director  is 
compelled  to  afford  Pennsylvania  with 
sufficient  deference  to  reasonably 
interpret  its  statutes  and  regulations. 
Therefore,  based  on  Pennsylvania's 
stated  interpretation  of  its  statutes  and 
the  Attorney  General  approval,  the 
Director  finds  that  the  proposed  revision 
contains  procedures  which  are  similar 
to  the  counterpart  Federal  regulations  af 
30  CFR  845.19(a)^d  can  be  approved. 

Surface  Mine  Operator  License 

15.  Section  87.11  definitions:  surface 
mining.  Pennsylvania  proposes  to  revise 
the  definition  of  surface  mining  under 
subchapter  B  of  the  Pennsylvania 
Surface  Mining  Rules  concerning  the 
Surface  Mining  Operator's  License.  The 
proposed  revision  removes  reference  to 
persons  mining  minerals  other  than 
coal.  Pennsylvania  revised  its  program 
to  regulate  nonccal  mining  under  the 
Noncoal  Surface  Mining  Conservation 
and  Reclamation  Act  and  25  PA  Code 
Chapter  77  regulations.  Since  there  are 
no  counterpart  Federal  regulations  for 
licensing  of  noncoal  mining  activities, 
the  Director  finds  that  the  deletion  of 
these  provisions  from  the  State's  rules 
will  not  render  its  program  less  effective 
than  the  Federal  regulations. 

16.  Section  87.21  noncoal  mining 
fees.  Pennsylvania  proposes  to  revise 
section  87.21  to  delete  reference  to 
noncoal  mining.  The  proposed  revision 
also  adds  subsection  (b)  stating  that  the 
licensing  fee  is  non-refundable  upon  the 
regulatory  authority's  final  decision 
concerning  issuance  or  denial  of  the 
mining  license.  Since  the  corresponding 
Federal  rules  do  not  impose  a  similar  or 
related  requirement,  the  Director  finds 
deletion  of  the  reference  to  noncoal 
mining  will  not  render  the  State  rules 
less  effective  than  its  Federal 
counterparts,  Also,  the  Director  finds 
that  the  new  subsection  (b)  can  be 
apprtved,  because  while  neither 
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SMCRA  nor  th«  Federal  regulations 
reqiiire  •  suHkce  mining  Uoense,  the 
proposed  provision  Is  not  incon^ent 
with  SMCRA  or  the  Federal  regulations. 

Revegetatioa 

J7.  Sections  87.151(d). 
89.86(eX2HnXC).  and  90.1SS(d) 
revegetathn:  species.  Pennsylvania 
proposes  to  revise  sections  87.151(d), 
^.86(e}(2)(Ji)(C),  and  90.155(d) 
concerning  the  configuration  and 
spedee  composition  of  the  woody  and 
herbaceous  cover  necessary  for 
reclaiming  mine  land  to  fish  and 
wildlife  habitat.  The  proposed  rule 
remiires  that  the  spedes  configuration 
and  composition  follow  the  guidelines 
established  by  the  Pennsylvania  Fish 
Commissian  and  Pennsylvania  Game 
Commission.  While  similar  to  the 
Federal  regulations  at  30  CFR  818/ 
8ir.n6(b)(3)(i),  the  proposed  rules  do 
not  requira  that  minimum  stocking  and 
planting  arrangements  be  estabUshed 
upon  consultatian  and  approval  by  the 
State  agendes  responsible  for  die 
administration  of  the  forestry  program, 
hi  Pennsyhrasiia.  the  Bureau  of  Forestry 
is  responsible  for  the  administration  of 
the  forestry  program.  Because  of  this 
omissioB,  the  State's  proposed  rules  in 
section  87.151(d).  80.M(e)(2Xii)(Q.  and 
8ai55(d)  are  leas  effective  than  the 
dted  Federal  coimterpart. 

Therefore,  the  EHrador  is  approving 
the  pronoaed  amendment  except  to  the 
extent  tnat  it  does  not  provide  for 
consxiltation  and  approval  by  the 
Bureau  of  Forestry  of  the  mintmnrn 
stocking  and  planting  arrangement  of 
areas  to  be  reclaimed  to  fish  and 
wildlifo  habitaL  Accordingly,  the 
Director  is  requiring  Pennsylvania  to 
further  amend  sections  87.l51(dl. 
89.86(e)(2l(iiUC).  and  9G.l55(d)  to 
requira  the  configuration  and  spedes 
composition  of  reclaimed  forest  land  to 
be  reviewed  and  approved  by  the 
Bureau  of  Forestry,  either  on  a  site-by- 
site  basis  or  a  program-mde  basis.     ' 

18.  Section  86.151(d)  bonding:  period 
of  liability.  Pennsylvania  proposes  to 
revise  section  86.1Sl(d)  to  add  the 
following  language: 

"Au^anted  smdins.  fiartilixation. 
Lrrlgation  asd  r«p«ir oirlll  and guUlaa 
perlbiined  at  Isvela  oi  degrees  of 
msnagoment  which  exceed  those  nonnally 
appUod  In  maintaining  use  or  productivity  of 
comparable  umnined  tand  tn  the  siirrounding 
tree,  would  necessitate  extendinfl  the  period 
of  liability.-  *^ 

The  amendment  Is  intended  to  clarify 
the  extent  to  which  approved  husbandry 
practices  may  occur  without  extending 
the  bond  liability  period. 

While  similar,  the  Federal  regulation 
at  30  CFR  816/817.116fcK4)  spedfically 


excludes  "augmented"  seeding, 
fertilization,  or  irrigation  from  those 
selective  hu^iandry  practices  that  may 
be  performed  without  extending  the 
period  of  responsihility  for  revegetatioa 
success  and  bond  liability.  Although  the 
Director  betieves  the  intent  of  the 
proposed  rule  Is  no  less  efiisctive  than 
30  CFR  816.116(c)(4),  the  language  of 
section  86.151(d)  is  less  stringent  than 
section  515(b)(20)  of  SMCRA.  Section 
515(b)(20)  of  SMCRA  prohibits  all 
augmfflitative  seeding,  fertilization, 
irrigation  or  other  wmk  without 
restarting  the  liability  period.  ThereCore, 
the  Diredor  is  not  approving  the  word 
"augmented"  as  used  in  the  revised 
language  of  section  86.151(d). 

In  addition,  the  Federal  regulation 
requires  that  before  selected  burt>andry 
practices  can  be  categorised  as  "normal 
husbandry  practices"  they  must  first  be 
documented  as  being  the  usual  or 
expeded  practice  customarily 
peifuiraeu  to  ensure  vegetative  success 
and  thm  reviewed  and  approved 
through  the  State  program  amendment 
process  in  accordance  with  30  CFR 
732.17.  This  would  indude  all 
management  practicee  Pennsylvania 
wishee  to  categorize  as  '*»annal 
husbandry  practices,"  such  as  seeding. 
fertiUzetion,  irrigation  or  the  repeir  of 
rills  and  galliee,  included  in  the 
propoeed  rule.  Since  the  Pennsylvenie 
program  neither  defines  the  point  et 
which  a  listed  ectivity  becomes 
sugrowitative  and  ceasee  to  be  normal 
husbandry,  nor  requires  that  such 
practicee  undergo  review  and  approval 
through  the  State  amendment  process, 
the  propoeed  rule  is  lees  effisctive  than 
the  Fedhnml  regulaticHis. 

Therefore,  the  Diredor  is  approving 
the  immosed  revision  to  section 
86.51(d).  except  to  the  extent  that  the 
proposed  rule:  (i)  Indudes  the  word 
"augmented,"  (ii)  does  not  define  the 
point  at  vdiich  a  listed  practice, 
induding  the  repair  of  rills  and  gullies, 
becomes  augmentative  and  ceases  to  be 
normal  husbandry,  and  (iii)  does  not 
require  that  before  such  practices  may 
be  accepted  as  normal  husbandry 
practices,  they  must  be  approved  as  part 
of  the  State  program  through  its  program 
amendment  process. 

Accordingly,  the  EKredor  is  requiring 
Pennsylvania  to  further  amend  its 
program  to  demonstrate  what 
constitutes  normal  husbandry  practices, 
including  a  definition  of  the  extent  of 
rill  and  gully  repaira  that  may  be 
considered  a  nonaugmentative  normal 
husbandry  practice,  and  to  have  such 
practices  evaluated  and  approved  in 
accordance  with  the  State  program 
amendment  process  and  30  CFR  732.17. 


19.  Sections  87.155.  89.86,  and  90.159 
revegetation,  standards  for  successful 
revegetation.  a.  Pennsylvania  proposes 
to  revise  sections  87.155  (a)  and  (c). 
89.88(e)(1)  and  (3),  and  90.159  (a)  and 
(c)  concerning  standards  for  successfol 
revegetation  by  requiring  that 
determinations  of  the  success  of 
revegetation  of  pasture  land  be  baaed  on 
the  existing  crop  productivity  standards 
at  87.155(a).  89.86(e)(1)  and  90.159(a) 
and  the  existing  ground  cover  standards 
at  87.155(b).  89.86(e)(2)  and  90.159(b). 
The  counterpart  Federal  regulations  at 
30  CFR  816/817. 116(b)(1)  provide  that 
for  areas  developed  for  use  as  pasture 
land,  the  gnnmd  cover  and  production 
of  living  plants  shall  be  at  leest  equal  to 
that  of  a  reference  area  or  such  otner 
success  standards  approved  by  the 
regulatory  authority.  Because 
Pmnsylvania's  pK»>osed  pesture  land 
standards  are  based  on  the  program's 
existing  cropland  produdion  standards 
and  ground  cover  standards,  the 
Diredor  finds  that  they  are  no  less 
effective  than  the  counterpart  Federal 
regulations. 

b.  Pennsylvania  proposes  to  add 
sedion  87.155(bM5)  to  require  that  trees 
and  shrubs  counted  in  determining 
revegetation  sticcess  shall  be  healuy 
and  nave  been  in  place  for  not  less  man 
two  growing  seesons.  While  similar,  the 
Federal  regulations  at  816/ 
817.ll6(bK3KJi)  else  stipulate  that  at  the 
time  of  bond  release,  at  wast  80  percent 
of  the  trees  used  to  determine  success 
shall  have  been  in  place  for  60  percent 
of  applicable  minimum  period  of    , 
responsibility,  whidi  In  Pennsyhmnia 
would  be  three  yeara.  Becatise  the 
proposed  rule  at  section  87.155(bK5) 
and  Pennsylvania's  existing  rulos  at 
sections  89.86(e)(2)(iii)(B)  and 
90.159(b)(3)  lack  a  similar  requirement, 
final  bonds  could  be  released  in 
situations  where  less  than  80  percent  of 
the  trees  and  shrubs  have  been  in  place 
for  three  yean. 

Therefore,  the  Diredor  is  approving 
the  addition  of  section  87.155(b)(5), 
except  to  the  extent  that  the  approved 
program  fails  to  base  the  determination 
of  the  success  of  woody  plant 
revegetation  at  the  time  of  final  bond 
release  on  the  requirement  that  at  least 
80  percent  of  the  trees  used  in 
evaluating  success  have  been  heahhy 
end  in  place  for  at  least  three  years. 
Accordingly,  the  Diredor  is  requiring 
Pennsylvania  to  further  amend  sections 
87.155(b)(5).  89.86(e)(2)(iii)(B)  and 
90.159(b)(3)  to  require  tiiat  for  final 
bond  release,  at  least  80  percent  of  the 
trees  and  shrubs  used  to  determine 
success  must  have  been  in  place  for  at 
least  three  yeara. 
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Siltation  Structures  and  Impoundments 

20.  Sections  87.112(c),  89.111(c)  and 
90.112(c)  hydrologic  balance:  dams, 
ponds,  eanbankments  and 
impoundments — design,  construction 
and  maintenance.  Pennsylvania 
proposes  to  re\rise  its  rules  to  extend  the 
minimum  design  standards  for 
impoimding  structures  to  those  facilities 
that  are  located  where  failure  could 
cause  loss  of  life  or  serious  property 
damage.  "Hie  Federal  counterpart 
regulations  at  30  CFR  816/817.49  also 
apply  minimum  design  standards  for 
impounding  structures  meeting  the 
same  criteria.  However,  Pennsylvania's 
regulations  differ  from  the  Federal 
coimterparts  in  the  design  standwds 
they  apply  to  these  impounding 
structures.  Specifically,  the  Federal 
regulations  require  that  these 
impounding  structures  shall  meet  a 
seismic  safety  factor  of  at  least  1.2. 
Pennsylvania's  regulations  in  sections 
87.112(c)  and  89.111(c)  do  not  contain 
the  1.2  seismic  safety  factor.  Section 
90.113(d),  Coal  Refuse  Disposal,  does 
contain  a  1.2  seismic  safety  factor.  The 
absence  of  the  minimum  design 
standards  in  the  Pennsylvania  program 
could  result  in  the  design  and 
construction  of  impoundments  that  do 
not  provide  the  same  level  of  stability 
and,  therefore,  protection  of  the  public 
welfare  as  required  by  the  minimum 
Federal  design  standards. 

Therefore,  the  Director  is  approving 
the  rules  to  extend  the  application  of  the 
minimum  design  standards  to  those 
impounding  structiires  that  are  located 
where  failure  could  cause  loss  of  life  or 
serious  property  damage,  except  to  the 
extent  that  Pennsylvania's  existing  rules 
at  sections  87.112(c)  and  89.111(c)  do 
not  require  such  impoundments  to  have 
a  1.2  seismic  safety  factor.  Accordingly, 
the  Director  is  requiring  Pennsylvania  to 
further  amend  its  program  to  require 
ponds  which  meet  the  criteria  in  30  CFR 
77.216(a)  or  are  located  where  failure 
could  cause  loss  of  life  or  serious 
property  damage  to  have  a  seismic 
safety  factor  of  at  least  1.2. 

21.  Section  90.112(c)(2) 
impoundments:  design  and 
construction.  In  the  Regulatory  Reform 
Review  HI,  Part  732  Notification 
(Administrative  Record  No.  PA-787.03). 
OSM  noted  that  Pennsylvania's  rules  for 
large  impoimding  structures  either 
constructed  of  coal  mine  waste  or  which 
are  intended  to  impound  coal  mine 
waste  do  not  meet  the  Federal 
requirements  at  30  CFR  816/ 
817.84(b)(2).  These  Federal  regulations 
require  that  such  ponds  have  sufficient 
spillway  and/or  storage  capacity  to 
safely  pass  or  control  the  runoff  from 


the  probable  maximum  precipitation 
(PKff)  of  a  6-hoiu'  or  greater 
precipitation  event.  Pennsylvania's 
existing  regulations  at  90.112(c){2) 
require  that  such  structures  have  an 
appropriate  combination  of  principal 
and  emergency  spillways  to  discharge 
the  runoff  from  a  lOO-year,  24-hour 
precipitation  event  or  a  larger  event 
specified  and  required  by  the 
Department.  According  to  precipitation 
records  published  by  the  U.S. 
Department  of  Commerce,  Technical 
Paper  No.  40,  for  the  coal  mining 
regions  of  Pennsylvania,  the  amount  of 
precipitation  for  the  6-hour  PMP  is 
greater  than  the  amount  for  the  1 00- 
year,  24-hour  event.  Therefore,  an 
impounding  structure  designed  to  meet 
the  lOO-year,  24-hoiir  precipitation 
event  will  not  provide  the  same  level  of 
safety  to  the  public  as  the  coal  mining 
waste  impoimding  structure  constructed 
to  the  6-hour  PMP.  Therefore,  the 
Director  is  reiterating  the  requirement 
made  in  the  original  Part  732 
Notification  that  Pennsylvania  further 
amend  its  program  to  require  that  all 
impounding  structures  that  meet  the 
criteria  of  30  CFR  77.216(a)  and  are 
either  constructed  of  coal  mine  waste  or 
intended  to  impound  coal  mine  waste 
have  sufficient  spillway  capacity  and/or 
storage  capacity  to  safely  pass  or  control 
the  nmoff  from  the  6-hour  PMP  or 
greater  precipitation  event. 

Roads  and  Support  Facilities 

22.  Sections  87.1,  89.5,  and  90.1 
definition:  affected  area.  a. 
Pennsylvania  proposes  to  revise  the 
definition  of  affected  area  in  sections 
87.1,  89.5  and  90.1  to  include  all  lands 
affected  by  the  construction  of  new 
roads  or  tl^^  improvement  or  substantial 
use  of  existing  roads  which  are  used  as 
access  or  haul  roads.The  Federal 
reguktions  define  affected  area,  in  part, 
as  all  areas  covered  by  new  or  existing 
roads  used  to  gain  access  to,  or  for 
hauling  coal  to,  or  from  the  mining 
operation  unless  the  road: 

(1)  Was  designated  as  a  public  road 
pursuant  to  the  faws  of  the  jurisdiction 
in  which  it  was  located: 

(2)  Is  maintained  with  public  funds, 
and  constructed  in  a  manner  similar  to 
other  public  roads  of  the  same 
classification  within  the  jurisdiction; 
and 

(3)  There  is  substantial  (more  than 
incidental)  piibUc  use. 

The  Federal  rule  was  challenged  in 
District  Court  and  remanded  on  the 
basis  that  it  improperly  imposed  the 
"more  than  incidental"  test  based  on 
public  use  rather  than  on  mining  use  to 
determine  whether  a  public  road  is  part 
of  the  "affected  area."  The  District  Court 


stated  that  the  Federal  rules  excluded 
from  the  regulations  some  roads  which 
are  included  in  the  statutory  definition 
of  "surface  coal  mining  operation." 
While  the  court  ruled  that  roads  could 
not  be  excluded  on  the  basis  of  public 
use,  it  did  speak  favorably  of  a  test 
based  on  the  impacts  of  mining- related 
use  on  the  road.  In  Re:  Permanent 
Surface  Mining  R^ulation  Litigation 
(U),  No.  79-1144.  Mem.  op.  at  143 
(D.D.Q  July  15, 1985). 

Therefore,  on  November  20. 1986  (51 
FR  41953),  OSM  suspended  the 
definition  of  "affected  area"  to  the 
extent  that  it  excluded  public  roads 
which  received  substantial  use  by  the 
mining  activities.  The  result  of  the 
suspension  is  to  include,  as  part  of  the 
affected  area,  all  lands  affiacted  by  the 
construction  of  new  roads  or  the 
improvement  or  use  of  existing  roads  to 
gain  access  to  the  site  of  regulated 
activity  or  for  haulage. 

The  proposed  definition  at  sections 
87.1,  89.5,  and  90.1  includes  existing 
roads  that  have  substantial  mining- 
related  use.  As  part  of  the  review  of  the 
proposed  amendment,  OSM  asked 
Pennsylvania  to  clarify  whether  the 
term  "substantial  use"  encompasses  all 
roads  on  which  mining-related  use  has 
a  substantial  impact  Pennsylvania 
responded  by  stating  that  "substantial 
use"  includes  all  roads  on  which 
mining-related  use  has  a  substantial  use 
or  impact  (Administrative  Record  No. 
PA-803.14). 

Therefore,  the  Director  finds  that  the 
psoposed  definitions  of  "affected  area" 
in  sections  87.1.  89.5  and  90.1  are  no 
less  effective  than  the  Federal  *^ 

regulation,  proWded  Pennsylvania 
interprets  the  term  "substantial  use"  to 
include  ell  roads  on  which  mining- 
related  use  will  have  a  substantial 
impact. 

b.  Pennsylvania  also  proposes  to 
revise  the  definition  of  "affected  area" 
in  section  88.1  of  the  State's  anthracite 
rules.  Although  similar  to  the  revised 
definitions  of  "affected  area"  in  sections 
87.1.  89.5  and  90.1,  this  revision  does 
not  include  existing  roads  which  receive 
substantial  use  by  the  mining  activity. 
Under  this  definition,  only  existing 
roads  which  are  improved  to  gain  access 
to  the. site  are  included  under  the 
affected  area.  This  diffierence,  for  the 
reasons  discussed  in  the  preceding 
finding,  renders  the  State  definition  less 
effective  than  the  Federal  counterpart  at 
701.5.  Although  anthracite  mining 
activities  are  exempted  from  the 
performance  standards  in  30  CFR  parts 
816  and  817,  30  CFR  785.11(bMl) 
requires  all  anthracite  mining 
operations  to  comply  with  the 
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pennitting  requirements  of  chapter  7, 
subchapter  G  of  the  Federal  regulations. 

Therefore,  the  EKrector  finds  the 
proposed  definition  of  "affected  area"  in 
section  88.1,  is  no  less  effective  than  the 
cited  Federal  rules,  except  to  the  extent 
that  it  does  not  include  all  roads  which 
receive  substantial  use  by  the  mining 
activity.  Accordingly,  the  Director  is 
requiring  Pennsylvania  to  further  amend 
section  88.1  to  include  in  the  definition 
of  "affected  area"  all  roads  which 
receive  substantial  use  and  are 
substantially  impacted  by  the  mining 
activity. 

23.  Sections  87.1,  88.1.  90.1  access 
roads,  a.  Pennsylvania  proposes  to 
revise  the  definition  of  access  roads 
tuider  sections  87.1  and  90.1  to  include 
those  roads  reconstructed,  improved,  or 
maintained  for  minimal  and  infirequent 
access  to  a  mining  site.  Pennsylvania 
further  revises  the  definition  at  section 
87.1  to  specify  that  the  term  includes 
the  entire  area  within  the  right-of-way, 
including  the  roadbed,  shoiHders, 
parking  and  side  areas,  approaches, 
structures  and  ditches.  The  definition  in 
section  90.1  already  includes  this  right- 
of-way  language. 

The  State's  use  of  "access  road"  as  it 
applies  to  roads  that  are  used  for 
minimal  and  infrequent  use,  is 
consistent  with  the  Federal  definition  of 
"ancillary  roads"  at  30  CFR  816.150. 
Therefore,  the  Director  finds  that  the 
proposed  revision  will  not  render  the 
State's  rules  less  effective  than  the  cited 
Federal  coimterparts  and  is  approving 
the  amendment. 

b.  Pennsylvania  proposes  to  revise  the 
definition  of  "access  road"  in  section 
88.1  to  include  roads  which  are 
"reconstructed"  for  minimal  and 
infrequent  use  to  transport  equipment 
and  persoimel  to  current  and  future 
activity  sites.  Unlike  the  revisions  to 
this  definition  in  sections  87.1  and  90.1, 
Pennsylvania  did  not  amend  its 
anthracite  rules  to  include  under  this 
definition,  roads  that  are  "improved  or 
maintained"  for  minimal  and  infrequent 
use.  In  addition,  the  anthracite  rules  do 
not  define  access  road  as  the  entire  area 
within  the  right-of-way,  including  the 
roadbed,  shoulders,  parking  and  side 
areas,  approaches,  structures  and 
ditches.  Therefore,  and  in  accordance 
with  30  CFR  785.11(b)(2).  the  Director 
finds  that  Pennsylvania's  definition  of 
"access  roads"  in  section  88.1  is  no  less 
effective  than  the  Federal  definition  in 
section  816.150(a),  except  to  the  extent 
that  the  amended  language  fails  to 
include  both  access  roads  that  are 
Improved  or  maintained  for  minimal 
and  infrequent  use  and  the  entire  area 
within  the  right-of-way.  Accordingly, 
the  Director  is  requiring  Pennsylvania  to 


further  amend  section  88.1  to  resolve 
the  noted  deficiencies. 

24.  Sections  87.1,  88.1.  90.1 
definitions:  haul  roads,  a.  Pennsylvania 
proposes  the  following  revisions  to  the 
definition  of  haul  road  in  sections  87.1 
and  90.1: 

(1)  To  include  those  roads  (including 
public  roads)  which  are  constructed, 
reconstructed,  improved,  maintained  or 
substantially  used  as  an  integral  part  of 
the  coal  mining  activity,  including  the 
transportation  of  spoil  from  a  public 
road  to  points  within  the  surface  mine 
or  between  principal  operations  on  the 
mine  site  or  both. 

(2)  To  delete  the  language  that  limited 
the  definition  to  only  those  roads  used 
for  the  life  of  the  surface  mining 
activities. 

(3)  To  exclude  from  the  definition, 
roads,  in  unreclaimed  spoil  areas,  and 

(4)  To  include  as  part  of  the  haul  road, 
the  entire  area  within  the  right-of-way, 
including  roadbed,  shoulders,  parking 
and  side  areas,  approaches,  structures 
and  ditches. 

The  counterpart  Federal  regulations  at 
30  CFR  701.5  define  roads  to  include 
haul  roads  consisting  of  the  entire  area 
within  the  right  of  way,  constructed, 
used,  reconstructed,  improved,  or 
maintained  for  use  in  surface  mining 
operations.  While  similar,  the  State's 
definition  of  "haul  roads"  specifically 
includes  public  roads  which  are 
substantially  used  as  a  part  of  the  coal 
mining  activities.  As  explained  in  the 
Finding  B-22  the  proposed  language 
conforms  with  the  decision  by  the 
District  Court  in  remanding  the  Federal 
definition  of  affected  area  as  it  apphes 
to  roads  used  in  coal  mining  activities. 
In  Re:  Permanent  Surface  Mining 
Regulation  Litigation  (II),  No.  79-1144, 
Mem.  op.  at  143  (D.D.C.  July  15, 1985). 

Therefore,  the  Director  finds  that 
Pennsylvania's  proposed  definition  of 
"haul  roads"  at  sections  87.1  and  90.1, 
is  no  less  effective  than  the  cited 
Federal  definition. 

b.  Pennsylvania  also  proposes  to 
revise  the  definition  of  "haul  roads"  in 
section  88.1  pertaining  to  mining  in  the 
anthracite  regions  of  Pennsylvania.  This 
revision  is  similar  to  the  revised 
definitions  at  sections  87.1  and  90.1  in 
that  it  includes  roads  which  are 
reconstructed  or  improved  as  part  of  the 
mining  activity.  However,  section  88.1 
is  less  effective  than  the  Federal 
definition  of  "road"  because  it  does  not 
include  language  which  establishes  that 
the  term  "haul  road"  includes  all  roads 
(including  public  roads)  used  as  an 
integral  part  of  the  coal  mining 
operation  and  does  not  specify  that  a 
haul  road  is  comprised  of  the  entire  area 
within  the  right-of-way.  Therefore,  the 


Director  is  approving  the  proposed 
revisions  to  section  88.1,  except  to  the 
extent  that  the  proposed  rule  does  not 
include  public  roads  which  are 
substantially  used  by  the  mining 
activity  and  does  not  specify  that  the 
road  includes  the  entire  area  within  the 
right-of-way. 

Accordingly,  the  Director  is  requiring 
Pennsylvania  to  further  amend  its 
definition  of  "haul  roads"  under  section 
88.1,  to  include  all  roads  (including 
public  roads)  that  are  used  as  an  integral 
part  of  the  coal  mining  activity  and  to 
clarify  that  the  area  of  the  road  includes 
the  entire  area  within  the  right-of-way, 
including  roadbeds,  shoulders,  parking 
and  side  areas,  approaches,  structures, 
and  ditches. 

25.  Sections  87.54(a)(22).  88.31(a)(22), 
90.21  (a)( 24)  maps,  cross  sections  and 
related  information.  Pennsylvania 
proposes  to  add  language  in  sections 
87.54(a)(22).  88.31(a)(22).  and 
90.21  (a)(24)  to  require  that  each  permit 
application  contain  maps  and  plans 
showing  the  location  of  each  access  and 
haul  road  and  all  appropriate  cross 
sections,  design  drawings  and 
specifications  for  specific  aspects  of  the 
proposed  roads.  The  counterpart 
Federal  regulations  at  30  CFR  780.37(a) 
and  784.24(a)  contain  similar 
requirements  except  that  they  also 
specify  that  drawings  and  specifications 
must  be  provided  for  each  low-water 
crossing.  In  response  to  concerns 
expressed  by  OSM  that  these  rules 
lacked  the  requirement  for  maps  and 
plans  for  low-water  crossings. 
Pennsylvania  dted  that  sections 
87.160(b),  88.138(b),  88.231(b). 
88.335(b),  88.381(b)(2).  88.493(6).  and 
90.134(b)  prohibit  low-water  crossings 
of  such  streams  by  requiring  crossings 
be  made  using  bridges,  adverts  or 
similar  structiues  (Administrative 
Record  No.  PA-803.14).  Therefore,  the 
Director  finds  that  the  proposed 
revisions  to  sections  87.54(a)(22). 
88.31(a)(22)  and  90.21(a)(24)  are  no  less 
effective  than  the  counterpart  Federal 
regulations. 

26.  Sections  87.160.  89.26.  90.134 
haul  roads  and  access  roads. 
Pennsylvania  proposes  to  revise 
sections  87.160(c).  89.26(e)(2).  and 
90.134(c)  to  require  that  all  roads  be 
designed  to  safely  pass  the  peak  flow 
from  a  10-year,  24-nour  precipitation 
event.  The  Federal  counterpart 
regulations  at  30  CFR  816/817.151(d)(lj 
require  that  each  road's  drainage  system 
be  designed  to  safely  pass,  at  a 
minimum,  the  peak  flow  from  a  10-year, 
6-hour  precipitation  event.  A  review  of 
the  precipitation  records  for  the  coal 
bearing  regions  of  Pennsylvania, 
published  by  the  Department  of 
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Conuoercc  in  Tedmical  Paper  No.  40, 
show  thai  flie  peak  flow  from  the  10- 
year.  24-hour  event  is  slightly  greater 
than  from  the  lO-jrear,  6-hour  event. 
Therefore,  the  Director  finds  that 
Pennsylvania's  proposed  rule  is  no  less 
effective  than  the  counterpart  Federal 
regulation. 

27.  Sections  87.160(g),  89.26(b). 
90.134(g)  haul  roads  and  access  roads: 
surfacing  material,  a.  Pennsylvania 
proposes  to  add  language  to  require  that 
haul  roads  be  surfaced  with  material 
sufficiently  durable  for  the  anticipated 
volume,  speed,  and  weight  of  traffic 
using  the  road.  Since  Pennsylvania  has 

'defined  "haul  road"  to  be  substantively 
identical  to  the  definition  of  "primary 
road"  as  used  in  the  counterpart  Federal 
regulations,  the  Director  finds  that  this 
revision  is  no  less  effective  than  the 
primary  road  performance  standards  at 
30CFR818/817.151(e). 

b.  Section  89.26(b)  is  further  am 
to  prohibit  the  use  of  acid-  or  toxic- 
forming  material  for  surfacing  or 
construction  of  roads.  This  revision 
makes  section  89.26(b)  consistent  with 
existing  provisions  in  sections  87.160(g) 
and  90.134(g).  While  similar  to  the 
Federal  counterparts  at  30CFR  816/ 
817.150(b)(7).  OSM  expressed  concern 
that  because  of  configuration  of 
paragraph*  87.160(g).  89.26(b),  and 
90.134(g),  the  prohibition  on  the  use  of 
acid-  or  toxic-forming  substances  can  be 
misinterpreted  to  apply  only  lo  the 
surfacing  and  construction  of  haul 
roads.  Pennsylvania's  response 
indicated  that  this  result  was 
unintentional  and  will  be  corrected  in 
subsequent  rule  making  (Administrative 
Record  No.  PA-803.14).  in  the  interim, 
the  Director  finds  that  the  proposed  rule 
is  no  less  effective  than  the  Federal 
counterpart,  provided  that  the 
prohibition  agtiinst  using  acid-  or  toxic- 
forming  materials  be  applied  to  all  roads 
and  not  just  haul  roads. 

28.  Sections  87.160(i),  89.26(e)(3),  and 
90.1 34(i)  haul  and  access  roads: 
postmJning  land  use  engineering 
certification.  Pennsylvania  proposes  to 
revise  its  rules  by  adding  sections 
87.160(i)  and  90.134(i)  and  revising 
section  89.26(e)(3)  to  require  that  haul 
roads  and  roads  approved  as  part  of  the 
postmining  land  use  be  certified  by  a 
qualified  registered  professional 
engineer  or  qualifiea  registered 
professional  land  surveyor  that  the 
roads  have  been  constructed  or 
reconstructed  as  designed  in  accordance 
with  the  approved  plan.  While  similar 
to  the  counterpart  Federal  regulations  at 
30  CFR  816/817.150(a),  the  State's  rules 
do  not  specify  that  the  land  surveyor  be 
experienced  in  the  design  and 
construction  of  roads.  Under 


Pennsylvania's  Professional  Engineers 
and  Professional  Land  Surveyors 
Registration  Law  (Act  of  1945,  Pub.  L. 
913,  No.  367),  a  Ucsnsed  (registered) 
professional  land  surveyor  is  prohibited 
under  their  code  of  ethics  to  "attempt  to 
practice  in  any  field  of  engineering  or 
land  surveying  in  which  the  registrant  is 
not  proficient"  or  "to  use  or  permit  the 
use  of  his  professional  seal  on  wcxrk, 
over  which  he  was.  not  in  responsible 
charge."  Since  this  requirement  . 
provides  sufficient  assurance  that  the 
qualified  registered  professional  land 
surveyor  will  have  tne  necessary 
experience,  the  Director  finds  that  the 
State's  rules  are  not  inconsistMit  with 
the  cited  Federal  counterparts. 

b.  Pennsylvania  also  proposes  to 
further  revise  section  89.26(e)(3)  by 
'  'ing  the  requirement  that  the  design 
d  construction  or  reconstruction  of 
roads  be  prepared  by,  or  under  the 
direction  of.  qualified  registered 
professional  engineers  or  qualified 
registered  professional  land  surveyors. 
The  Director  finds  the  proposed  rule  is 
substantively  identical  and,  therefore. 
no  less  effective  than  the  Federal 
regulations  at  30  CFR  784.24(b).  when 
read  in  conjunction  with  the 
requireragnts  of  the  Pennsylvania 
Professional  Engineers  and  Professional 
Land  Surveyors  Registration  Law. 

29.  Section  89.26(a)  roads. 
Pennsylvania  proposes  to  revise  the 
definition  of  "roads"  in  section  89.26(a) 
by  deleting  the  limitations  of  the 
definition  to  nonpublic  roads  and 
similarly  by  deleting  the  stipulation  that 
the  term  "road"  does  not  include 
pioneer  or  construction  roadways.  The 
revised  definition  is  substantively 
identical  to  the  Federal  definition  of 
"roads"  in  30  CFR  701.5  except  that  the 
State  rule  specifically  includes  pioneer 
or  construction  roads  in  the  definition. 
The  preamble  to  the  Federal  definition 
states  that  pioneer  roads  are  included  in 
the  definition  of  "roads"  and.  as  such, 
are  subject  to  the  applicable 
performance  standards  (53  FR  45190. 
November  8, 19B8).  Therefore,  the 
Director  finds  iiiat  section  89.26(a)  is  no 
less  effective  than  the  cited  Federal 
counterpart. 

Anthracite  Mining,  Backfilfing  and 
Grading 

30.  Section  68.1  definitions:  bottom 
rock,  highwall,  contour  mining, 
modified  block-cut  mining,  open  pit 
mining.  Pennsylvania  proposes  to  revise 
definitions  in  section  88.1  to  clarify  the 
meaning  of  bottom  rock,  highwall, 
contour  mining,  modified  block  cut- 
mining,  and  open-pit  mining  as  used  in 
the  unique  badcfilling  and  grading 
requirmoents  for  anthracite  mining  at 


sections  88.115  and  88.116.  Although 
there  are  no  counterpart  Federal 
definitions  for  anthracite  mining,  the 
Director  finds  that  the  proposed 
revisions  are  consistent  with 
Pennsylvania's  approved  anthracite 
mining  regulations  and  not  inconsistent 
with  any  SMCRA  provisions  and, 
therefore,  are  approved. 

31.  Sections  88.115  and  88.116 
backfilling  aud  grading.  Pennsylvania 
proposes  to  revise  sections  88.115  and 
88.116  to  clarify  requirements 
concerning  backfilling  and  grading  in 
anthracite  mining  operations.  Although 
there  are  no  Federal  counterparts  to 
these  pro\nsions.  the  revisions  do  not 
substantively  change  the  State's 
approved  program  and  axe  not 
inconsistent  with  30  CFR  820.11. 
Therefore,  the  Director  finds  tliat  the 
proposed  revision  will  not  render  the 
State's  rules  at  88.115  and  88.116 
inconsistent  with  SMCRA  or  the  Federal 
regulations  and  can  be  approved. 

IV.  Summary  and  Disposition  of  Public 
Cominents 

Public  Comment 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
announced  in  the  April  13,  1992, 
Federal  Register  ended  on  May  13, 
1992.  Written  comments  and  a  request 
for  a  public  meeting  were  received  frxim 
the  Pennsylvania  Coal  Association 
(PCA).  The  public  meeting  was  held  on 
June  30, 1992,  and  comments  were 
received  from  the  PCA.  The  comments 
presented  by  the  PCA  refiect  the  same 
CQ^icems  expressed  in  their  written 
comment  submittal. 

All  substantive  comments  received 
during  the  comment  period  are 
discussed  below. 

1 .  The  PCA  commented  that 
Pennsylvania's  proposed  individual 
civil  penalty  provisions  are  much 
broader  than  the  counterpart  Federal 
regulations  and  are  inconsistent  with 
SMCRA.  Specifically,  PCA  commented 
that  Pennsylvania's  proposed  rules  do 
not  contain  the  requisite  showing  of 
knowing  and  willful  conduct  that  is 
expressly  required  by  SMCRA  and  the 
counterpart  Federal  regulations.  The 
PCA  maintains  that  the  proposed  rules 
could  result  ia  the  assessment  of 
individual  dvil  penalties  in  case  where 
SMCRA  and  its  implementing 
regulations  would  not.  According  to  the 
PCA  this  change  would  result  in  the 
State  rules  being  more  stringent  than 
SMCRA  and  the  Federal  regulations  and 
would,  in  effect,  have  an  adverse  impact 
on  the  economic  interests  of  the 
operator  which  is  protected  by  SMCRA. 
In  support  of  its  position,  the  PCA  cited 
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Pennsylvania  Coal  Mining  Association 
V.  Watt  526  F.  Supp.  741  (M.D.Pa.),  in 
which  the  District  Court  ruled  that 
Pennsylvania  regulations  governing 
bond  release  procedures  were 
inconsistent  with  the  bond  release 
procedures  in  SMCRA,  which  were 
designed  to  protect  the  economic 
interests  of  the  operator  as  well  as  the 
interests  of  the  public. 

The  Director  disagrees.  As  discussed 
in  Finding  B-13,  although  the  Director 
agrees  that  the  State's  provisions  for  the 
assessment  of  individual  dvil  penalties 
may  be  broader  than  the  Federal 
regulations,  he  does  not  agree  that  this 
is  inconsistent  with  the  provisions  of 
SMOIA.  Unlike  the  bond  release 
provisions  addressed  in  Watt,  the 
individual  civil  penalty  provisions  were 
enacted  to  promote  rapid  correction  of 
violations,  and  not  to  protect  the 
operator's  economic  interests.  A  central 
goal  of  SMCRA  and  its  implementing 
regulations  is  the  protection  of  the 
environment  from  the  adverse  effects  of 
surface  mining.  In  most  cases, 
environmental  damage  is  the  result  of  a 
|>ermittee's  violation  and  failure  to  abate 
the  violation  in  a  timely  and  effective 
manner.  To  the  extent  that 
Pennsylvania's  rules  would  ease  a 
State's  effort  to  pierce  the  corporate  veil 
and  increase  the  incentive  to  the 
corporate  permittee  to  come  into 
compliance  with  orders  issued  by  the 
regulatory  authority,  the  Director  finds 
that  the  proposed  revision  is  no  less 
effective  than  the  Federal  rules  and  is 
consistent  with  section  505(b)  of 
SMCRA  which  allows  States  to  enact 
laws  or  regulations  which  provide  "for 
more  stringent  land  use  or 
environmental  controls  •  *  •" 

2.  The  PCA  also  commented  that  the 
proposed  modification  of 
Pennsylvania's  civil  penalty  appeal 
procedures  in  section  86.202  is 
inconsistent  with  the  Pennsylvania 
Surface  Mining  Conservation  and 
Reclamation  Act  at  section  18.4.  The 
PCA  stated  that  the  right  to  contest  the 
fact  of  the  violation  within  30  days  of 
the  penalty  assessment  is  provided  by 
section  18.4  of  the  State  law  and  cannot 
be  modified  by  changing  section  86.202 
of  the  implementing  regulations.  As 
discussed  in  Finding  B-14,  the  Director 
finds  that  the  proposed  revision  is 
similar  to  the  provisions  of  30  CFR 
845.19(a)  and  section  518(c)  of  SMCRA. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.17(h)(ii)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potential  interest  in 
the  Pennsylvania  program.  Responses 


supporting  the  program  amendment 
were  received  from  the  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  EHstricts  1  and  2;  the 
Department  of  Interior,  Bureau  of  Mines; 
and  the  Department  of  Agriculture,  Soil 
Conservation  Service. 

V.  Director's  Decision 

Based  on  the  findings  discussed 
above,  the  Director  is  approving,  with 
the  additional  required  amendments 
noted  below,  Pennsylvania's  program 
amendment  pertaining  to  issues 
identified  in  Regulatory  Reform  II  and 
Regulatory  Reform  HI  as  submitted  on 
December  18, 1991. 

The  Director  is  requiring  the 
following  amendments  at  30  CFR 
938.16: 

As  discussed  in  Finding  B-5(c), 
further  revision  to  section  86.133(f)  to 
require  that  any  person  wishing  to 
explore  on  areas  designated  as 
unsuitable  for  mining,  comply  with 
permitting  requirements  no  less 
effective  than  those  at  30  CFR  772.12. 

As  discussed  in  Finding  B-5(d), 
further  revision  of  section  86.133(g)  to 
require  drill  holes  to  be  reclaimed  in 
accordance  with  standards  at  89.54  and 
89.83.  • 

As  discussed  in  Finding  B-13,  further 
revision  of  sections  86.195  (a)  and  (b)  to 
specify  that  individual  civil  penalties 
may  be  assessed  against  corporate 
directors  or  agents  of  the  corporate 
permittee  and  include  provisions  for  the 
assessment  of  an  individual  civil 
penalty  for  a  failure  or  refusal  to  comply 
with  any  orders  issued  by  the  Secretary. 
As  discussed  in  Finding  B-17,  further 
revision  of  sections  87.151(d), 
89.86(e)(2)(ii)(C),  and  90.155(d)  to 
require  the  configuration  and  species 
composition  of  reclaimed  forest  land  to 
be  reviewed  and  approved,  either  on  a 
site-by-site  basis  or  a  program-wide 
basis,  by  the  Bureau  of  Forestry. 

As  discussed  in  Finding  B-18,  further 
revision  of  section  86.151(d)  to  define 
the  point  at  which  seeding,  fertilization, 
irrigation  or  the  extent  of  rill  and  gully 
repairs  may  be  considered  a 
nonaugmentative  normal  husbandry 
practice.  Morever,  before  such  practices 
may  be  accepted  as  normal  husbandry, 
they  must  be  evaluated  and  approved  in 
accordance  with  the  state  program 
amendment  process  and  30  CFR  732.17. 

As  discussed  in  Finding  B-19(b). 
further  revision  of  sections  87.155(b)(5). 
89.86(e)(2)(iii)(B),  and  90.159(b)(3)  to 
require  that  at  least  80  percent  of  the 
trees  and  shrubs  to  be  used  in 
determining  the  success  of  stocking  and 
adequacy  of  planting,  at  the  time  of 
bond  release,  have  been  in  place  for  at 


least  60  percent  of  the  applicable 
minimum  period  of  responsibility. 

As  discussed  in  Finding  B-20,  further 
revision  of  sections  87.112(c)  and 
89.111(c)  to  require  a  seismic  safety 
factor  of  at  least  1.2  for  all 
impoundments  that  meet  the  size  and 
location  criteria  of  87.112(c)  and 
89.111(c). 

As  discussed  in  Finding  B-21,  further 
revision  of  section  90.112(c)(2)  to 
require  that  all  impounding  structures 
that  meet  the  criteria  of  30  CFR 
77.216(a)  and  are  either  constructed  of 
coal  mine  waste  or  intended  to  impound 
coal  mine  waste  shall  have  sufficient 
spillway  capacity  and/or  storage 
capacity  to  safely  pass  or  control  the 
runoff  from  the  6-hour  PMP  or  greater 
precipitation  event. 

As  discussed  in  Finding  B-22(b), 
further  revision  of  section  88.1  to  define 
affected  area  to  include  all  roads  which 
receive  substantial  use  and  are 
substantially  impacted  by  the  mining 
activity. 

As  discussed  in  Finding  B-23(b), 
further  revision  of  section  88.1  to  define 
access  roads  to  include  all  roads  that  are 
improved  or  maintained  for  minimal 
and  infrequent  use  and  to  delineate  that 
access  roads  are  comprised  of  the  entire 
area  within  the  right-of-way,  including 
roadbeds,  shoulders,  parking  and  side 
areas,  approaches,  structures,  and 
ditches. 

As  discussed  in  Finding  B-24(b), 
further  revision  of  section  88.1  to  define 
haul  roads  to  include  all  roads 
(including  public  roads)  that  are  used  as 
an  integral  part  of  the  coal  mining 
activity  and  to  delineate  that  the  area  of 
a  haul  road  includes  the  entire  area 
within  the  right-of-way,  including 
roadbeds,  shoulders,  parking  and  side 
areas,  approaches,  structures,  and 
ditches. 

Effect  of  the  Director's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exerdse  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
alteration  of  an  approved  State  program 
be  submitted  to  OSM  for  review  as  a 
program  amendment.  Thus  any  changes 
to  the  State  program  are  not  enforceable 
until  approved  by  OSM.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  unilateral  changes  to  approved  State 
programs.  In  the  oversight  of  the 
Pennsylvania  program,  the  Director  will 
recognize  only  the  statutes,  regulations 
and  other  materials  approved  by  him, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials,  and  will  require  the 
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enforcement  by  Pennsylvania  of  only 
such  provisions. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii),  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quahty  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  The 
Director  has  determined  that  this 
amendment  contains  no  such  proNasions 
and  that  EPA  concurrence  is  therefore 
unnecessary.  However  the  Director 
notes  Uiat  comments  were  solicited  from 
EPA.  and  that  the  EPA.  concurred, 
without  comment. 

VI.  Proce^lural  Determinations 

Executive  Order  12291 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  OSM  an  exemption  from  sections  3. 
4.  7  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  reouired  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11,  732.15  and 
732.17{h)(10),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
other  requirements  of  30  CFR  parts  730, 
731  and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 


Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  NaUonal 
Environmental  Policy  Act,  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 

Hence,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  938 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  March  29. 1993. 
Cari  C  Qtm,  * 

Assistant  Director,  Eastern  Support  Center. 

For  the  reasons  set  forth  in  the 
preamble,  title  30,  chapter  VII, 
subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  938— PENNSYLVANIA 

1.  The  authority  citation  for  part  938 
continues  to  read  as  follows: 

Authority:  30  U.S.C  1201  ef  seq. 

2.  Section  938.15,  is  amended  by 
adding  a  new  paragraph  (y)  to  read  as 
follows: 

§  938.1 5    Aprroval  of  regulatory  program 
amandmenta. 


(y)  With  the  exception  of  those 
provisions  identified  herein,  the 
amendment  submitted  to  OSM  on 
December  18. 1991  (pertaining  to 
Regulatory  Reform  U  and  III),  is 
approved  effective  April  8, 1993, 
provided  Pennsylvania  promulgates 
these  regulations  in  a  form  identical  to 


that  submitted  to  OSM.  The  amendment 
consists  of  the  following  modifications 
to  the Pennsylvaniaprogram  (25 PA 
Code  Section):      /^ 

Reclamation  Fee  Permit  Condition 

86.41    Conditions  of  Permits. 

Areas  Unsuitable  for  Mining 

86.101     Definition:  Publicly  Owned 
Park. 
86.129    Mineral  Exploration. 

Coal  Exploration 

86.132  Definitions:  Coal  Exploration 
Substantially  Disturb. 

86.133  General  Requirements 
(except  to  the  extent  that: 

(i.  86.133(0  does  not  require  that  all 
exploration  on  lands  designated  as 
unsuitable  for  surface  mining  shall  be 
subject  to  permit  requirements 
comparable  to  30  CFR  772.12.  and 

(ii.  86.133(g)  does  not  reference  the 
drill  hole  reclamation  standards  at  89.54 
and  89.93). 

86.134(3)(ii)(C)    Coal  Exploration 
Performance  and  E)esign  Standards. 

86.134(12)    Coal  Exploration 
Performance  and  Design  Standards. 

86.136  '  Coal  Exploration  Compliance 
Duties. 

Bond  Liability  Period 

86.151(a)    Bonding:  Period  of 
Liability. 

86.151(h)    Bonding:  Liability  for 
Alternate  Post  Mining  Land  Use. 

Anthracite  Deep  Mine  Operators 
Emergency  Bond  Fund 

86.163    Anthracite  Deep  Mine 
Operators  Emergency  Bond  Fund. 

86. 165    Failure  to  Maintain  Proper 
Bond. 

Civil  Penalty  Assessments 

Sfi^l 93(3)  and  (f)    When  Penalty  Will 
Be  Assessed. 

86.194  System  for  Assessment  of 
Penalties. 

Individual  Civil  Penalties 

86.1     Definition:  Participates. 

86.195  Penalties  Against  Corporate 
Officers  (except  to  the  extent  that: 

86.195(a)  and  (b)  do  not  specify  that 
individual  civil  penalties  may  be 
assessed  against  corporate  directors  or 
agents  of  the  corporate  permittee; 

86.195(a)  and  (b)  do  not  specify  that 
a  corporate  permittee  may  be  assessed 
an  individual  civil  penalty  for  failure  or 
refusal  to  comply  with  an  order 
incorporated  in  a  final  decision  issued 
by  the  Secretary  under  the  Act). 

Civil  Penalty/Appeal  Procedures 
86.202    Appeal  Procedures. 
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Surface  Mine  Operator  License 

87.11    Definition:  Surface  Mining. 
87.21    Noncoal  Mining  Fees. 

Revegetation 

87.151(d).  89.86(e)(2)(ii)(C).  and 
90.155(d)    Ravegatation:  Species 
(except  to  the  extent  that  it  does  not 
provide  for  consultation  and  approval 
by  the  Bureau  of  Forestry  of  the 
minimum  stocking  and  planting 
arrangements  for  areas  to  be  developed 
for  fish  and  wildlife  habitat,  recreation, 
shelter  belts,  or  forest  products). 

86.151(d)    Bonding:  Period  of 
Liability  (except  to  the  extent  that  the 
proposed  nile:  (i)  Contains  the  word 
"augmented,"  (ii)  does  not  define  the 
point  at  which  a  listed  practice, 
including  seeding,  fertilization, 
irrigation,  or  the  repair  of  rills  and 
gullies,  becomes  augmentative  and 
ceases  to  be  normal  husbandry-,  and  (iii) 
does  not  require  that  ail  such  practices 
categorized  as  normal  husbandry 
practices  be  approved  as  part  of  the 
State  program  amendment  process). 

87.155,  89.86  and.  and  90  159 
Revegetation:  Standards  for  Successful 
Revegetation  (except  to  the  extent  that 
the  approved  program  fails  to  base  the 
detertnination  of  the  success  of  woody 
plant  revegetation  on  the  requirement 
that  at  least  80  percent  of  the  trees  used 
in  evaluating  success  have  been  healthy 
and  in  place  for  at  least  three  years). 

Siltation  Structures  and  Impoundments 

87.112(c),  89.111(c)  and  90  112(c) 
Hydrologic  Balance:  Dams,  Ponds, 
Embankments  and  Impoimdments — 
Design,  Construction  and  Maintenance 
(except  to  the  extent  that  the  rules  do 
not  require  impounding  structures 
which  meet  the  criteria  of  30  CFR 
77.216(a)  or  located  where  failure  could 
cause  loss  of  life  or  serious  property 
damage  be  designed  to  have  a  seismic 
safety  factor  of  at  least  1.2). 

90.1 12(c)    Coal  Refuse  Disposal: 
Impoimdments  (except  to  the  extent  that 
the  rules  do  not  require  that  all 
impounding  structures  that  meet  the 
criteria  of  30  CFR  77.216(a)  and  are 
either  constructed  of  coal  mine  waste  or 
intended  to  impound  coal  mine  waste 
have  sufficient  spillway  capacity  and/or 
storage  capacity  to  safely  pass  or  control 
the  runoff  from  a  6-hour  probable 
maximum  precipitation  event  or 
greater). 

Roads  and  Support  Facilities 

87.1.88.1,  89.5  and  90.1  Definition: 
Affected  Area  (except  to  the  extent  that 
the  definition  of  affected  area  in  section 
88.1  does  not  include  all  roads  which 
receive  substantial  use  by  the  mining 
activity). 


87.1  and  90.1,  Definition:  Access 
Roads. 

88.1  Definition:  Access  Road  (except 
to  the  extent  that  the  definition  does  not 
include  access  roads  that  are  improved 
or  maintained  for  minimal  and 
infrequent  use  by  the  mining  activity 
and  does  not  specify  that  access  road 
includes  the  entire  area  within  the  right- 
of-way,  including  the  roadbed, 
shoulders,  parking  and  side  areas, 
approaches,  structures  and  ditches). 

87.1  and  90.1  Definition:  Haul  Road. 

88.1  Definition:  Haul  Road  (except  to 
the  extent  that  the  proposed  rule  does 
not  include  public  roads  which  are 
substantially  used  by  the  mining 
activity  and  does  not  specify  by 
definition  that  the  haul  road  includes 
the  entire  area  within  the  right-of-way). 

87.54(a)(22),  88.3l(a)(22).  and 
90.21(a)(24)  Maps.  Cross  Sections  and 
Related  Information. 

87.160,  89.26.  90.134  Haul  Roads  and 
Access  Roads  (provided  Pennsylvania 
clarifies  that  87.160(g).  89.26(b). 
90.134(g),  concerning  the  prohibition 
against  using  acid-  or  toxic-forming 
materials  as  surfacing  material  is 
applied  to  both  haul  roads  and  access 
roads). 

87.166.89.90.90.140  Roads: 
Restoration. 

Anthracite  Mining,  Backfilling  and 
Grading 

88.1  Definitions:  Bottom  Rock, 
Highwall,  Contour  Mining,  Modified 
Block-Cut  Mining,  Open  Pit  Mining. 

88.115  and  88.116  Backfilling  and 
Grading. 

A.  Section  938.16  is  amended  by 
adding  new  paragraphs  (ccc)  through 
(mmm)  to  reed  as  follows: 

f  938. 1 6    Requif ed  regulatory  pf ogram 
■nwndmwit*. 

•         •         •         •         • 

(ccc)  By  October  5,  1993, 
Pennsylvania  shall  submit  a 
proposedamendment  to  §  86.133(f)  to 
require  that  exploration  on  areas 
designated  as  unsuitable  for  mining 
shall  be  subject  to  permitting 
requirements  no  less  effective  than  the 
Federal  regulations  at  30  CFR  772.12. 

(ddd)  By  October  5, 1993, 
Pennsylvania  shall  submit  a  proposed 
amendment  to  §  86.133(g)  to  require 
drill  holes  to  be  reclaimed  in 
accordance  with  standards  at  89.54  and 
89.83. 

(eee)  By  October  5. 1993, 
Pennsylvania  shall  submit  a  proposed 
amendment  to  §  86.195  (a)  and  (h)  to 
specify  that  individual  dvil  penalties 
may  be  assessed  against  corporate 
directors  or  agents  of  the  corporate 
permittee  and  to  include  provisions  for 


the  assessment  of  an  individual  civil 
penalty  for  a  failure  or  refusal  to  comply 
with  any  orders  issued  by  the  Secretary, 
(fff)  By  October  5. 1993.  Pennsylvama 
shall  submit  a  proposed  amendment  to 
§§  87.151(d),  89.86(e)(2)(ii)(q.  and 
90.155(d)  to  require  that  the 
configuration  and  species  composition 
for  reclaimed  forest  land  be  reviewed 
and  approved,  either  on  a  site-by-site 
basis  or  a  program  wide  basis,  by  the 
Bureau  of  Forestry. 

(ggg)  By  October  5. 1993, 
Pennsylvania  shall  submit  a  proposed 
amendment  to  §  86.151(d)  to  define  the 
point  at  which  seeding,  fertilization, 
irrigation,  or  rill  and  gully  repairs  cease 
to  be  augmentative  and  may  be 
considered  nonaugmentative  normal 
husbandry  practices.  Moreover, 
Pennyslvania  shall  submit  a  proposed 
amendment  to  require  such  practices  be 
evaluated  and  approved  in  accordance 
with  the  state  program  amendment 
process  and  30  CFR  732.17. 
(hhh)  By  October  5. 1993. 
Pennsylvania  shall  submit  a  proposed 
amendment  to  §§  87.155(b)(5). 
89.86(e)(2)(iii)(B)  and  90.159(b)(3)  to 
require  that  at  least  80  percent  of  the 
trees  and  shrubs  to  be  used  in 
determining  the  success  of  stocking  and 
adequacy  of  planting,  at  the  time  of 
bond  release,  have  been  in  place  for  60 
percent  of  the  applicable  minimum 
period  of  responsibility. 

(iii)  By  October  5, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
§§  87.112(c)  and  89.111(c)  to  require  a 
seismic  safety  factor  of  at  least  1.2  for  all 
impoundments  that  meet  the  criteria  of 
30  CFR  77.216(a)  or  are  located  where 
failure  could  cause  loss  of  life  or  serious 
property  damage. 

(j)j)  By  October  5, 1993,  Pennsylvania 
shall  submit  a  proposed  amendment  to 
§  90.112(c)(2)  to  require  that  all 
impounding  structures  that  meet  the 
criteria  of  30  CFR  77.216(a)  and  are 
either  constructed  of  coal  mine  waste  or 
intended  to  impound  coal  mine  waste 
have  sufficient  spillway  capacity  and/or 
storage  capacity  to  safely  pass  or  control 
the  runoff  from  the  6-hour  PlAP  or 
greater  precipitation  event. 

(kkk)  By  October  5, 1993. 
Pennsylvania  shall  submit  a  proposed 
amendment  to  §  88.1  to  require  the 
definition  of  affected  area  to  include  all 
roads  which  receive  substantial  use  and 
are  substantially  impacted  by  the 
mining  activity. 

(HI)  By  October  5. 1993.  Pennsylvania 
shall  submit  a  proposed  amendment  to 
§  88.1  to  require  that  the  definition  of 
access  road  include  all  roads  that  are 
improved  or  maintained  for  minimal 
and  infrequent  use  and  that  the  area  of 
the  road  is  comprised  of  the  entire  area 
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within  the  right-of-way,  including 
roadbeds,  shoulders,  parking  and  side 
areas,  approaches,  structures,  and 
ditches. 

(mnun)  By  October  5, 1993, 
Pennsylvania  shall  submit  a  proposed 
amendment  to  §  88.1  to  require  that  the 
definition  of  haul  road  include  all  roads 
(including  public  roads)  that  are  used  as 
an  integral  part  of  the  coal  mining 
acti\'ity  and  to  clarify  that  the  area  of  the 
road  includes  the  entire  area  within  the 
right-of-way,  including  roadbeds, 
shoulders,  parking  and  side  areas, 
approaches,  structures,  and  ditches. 

[FR  Doc.  93-8203  Filed  4-7-93;  8:45  am) 

BILUNQ  CODE  431(MS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pari  52 

[IN10-4-5787;  lfl10-3-5786;  FRL-4611-2J 

Approval  and  Promulgation  of  State 
implementation  Plans;  Disapproval  of 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

actioh:  Final  rule. 

SUMMARY:  On  February  9, 1993,  USEPA 
proposed  to  approve  a  request  from 
Indiana  to  redesignate  several  areas 
from  nonattainment  to  attainment  for 
Total  Suspended  Particulate  (TSP).  At 
that  Ume,  USEPA  also  proposed  to 
approve  Indiana's  Group  III  Plan  (plan) 
for  PM  (particulate  matter  with  a 
nominal  aerodynamic  diameter  of  10 
microns  or  less)  for  the  areas  subject  to 
the  redesignation  request.  The  proposal 
stated  that  before  the  redesignation 
request  could  be  finally  approved, 
however,  the  State  would  have  to 
modify  its  rules  to  ensiu^  that  no  TSP 
plan  relaxation  could  occur 
automatically  upon  redesignation.  The 
proposal  also  stated  that  the 
redesignation  request  would  be 
disapproved  if  the  State  failed  to  make 
this  necessary  nde  change.  Public 
comments  were  soUcited  on  the  plan 
and  redesignation  request,  and  on 
USEPA's  proposed  action.  This  rule 
approves  the  plan,  but  disapproves  the 
redesignation  request.  USEPA's  action  is 
based  upon  revision  requests  which 
were  submitted  by  the  State  to  satisfy 
the  requirements  of  the  Clean  Air  Act. 
EFfECTIVE  DATE:  This  final  rulemaking 
becomes  effiactive  on  May  10, 1993. 
ADDRESSES:  Copies  of  the  plan , 
redesignation  request,  and  other 
materia  s  relating  to  this  rulemaking  are 


available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  David  Pohlman  at  (312)  886- 
3299,  before  visiting  the  Region  5 
Office.)  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

A  copy  of  this  plan  and  redesignation 
request  are  available  for  inspection  at: 
Jerry  Kurtzweg  (ANR-443),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
FOR  FUlTTHER  INFORMATJON  CONTACT: 
David  Pohlman,  Regulation 
Development  Branch,  Regulation 
Development  Section  (AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  Chicago,  Illinois  60604,  (312) 
886-3299. 

SUPPLEMENTARY  INFORMATION:  On 
November  16, 1988,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted  to 
USEPA  a  request  to  redesignate  several 
areas  from  nonattainment  to  attainment 
for  TSP  and  a  Group  in  Plan. 

USEPA's  notice  of  proposed 
rulemaking  on  the  State's  submissions 
was  published  in  the  Federal  Register 
on  February  9, 1993,  (58  FR  7762).  In 
the  notice,  USEPA  proposed  to  approve 
both  the  Group  III  Plan  and  the 
redesignation.  The  proposal  indicated, 
however,  that  before  the  redesignation 
request  could  be  finally  approved,  the 
State  would  have  to  modify  its  rules  to 
ensure  that  no  TSP  plan  relaxation 
could  occur  automatically  upon 
redesignation.  USEPA  also  stated  that 
the  redesignation  request  would  be 
disapproved  if  the  State  failed  to  make 
the  necessary  changes. 

Response  to  Public  Comments 

The  public  comment  period  for  the 
proposal  closed  on  March  11, 1993.  No 
comments  were  received,  and  the  State 
did  not  submit  the  rule  changes 
necessary  for  final  approval  of  the 
redesignation  request. 

Rulemaking  Action 

Based  on  the  February  9, 1993,  notice 
of  proposed  rulemaking,  the  USEPA  is 
approving  Indiana's  Group  III  Plan,  but 
disapproving  Indiana's  redesignation 
request. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SEP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 


Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
ft-om  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  USEPA's 
request. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  (petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  7, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subiecta  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations.  Particulate 
matter. 

Dated:  March  25, 1993. 
Valdu  V.  Adamkui, 

Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  40  CFR  part  52,  is  amended 
as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for*  part  52 
continues  to  read  as  follows:  42  U.S.C. 
7401-7671q. 

Subpart  P — Indiana 

2.  Section  52.776  is  amended  by 
adding  paragraph  (o)  to  read  as  follows: 

S  52.776    Control  strategy:  Particulate 
matter. 

*         *       ■  •         •         * 

(o)  Approval— On  November  16, 1988 
and  Septenjber  10,  1992,  Indiana 
submitted  the  following  Hst  of  control 
measures  for  particulate  matter  (PM) 
already  in  its  State  Implementation  Plan 
as  a  Group  m  Plan:  326  L\C  1-3-2,  its 
air  monitoring  network,  its  list  of 
possible  additional  sites  for  PM,  its 
Prevention  of  Significant  Deterioration 
rules  and  the  following  control 
measures  which  are  part  of  325  LAC:  2, 
Permit  Review  Rules;  5-1,  Opacity 
Limitations;  6-1-1  to  6-1-6, 
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Nonattainment  Are*  Limitations;  6-1-8. 
Dearborn  County;  6-1-0.  Dubois 
County:  6-1-12.  Marion  Cotinty;  6-1- 
13.  Vigo  County;  6-1-14.  Wayn« 
County:  8-1-15.  Howard  County;  8-1- 
16,  Vandenburgh  Coxinty;  6-1-17,  dark 
County:  6-1-18,  St.  Joseph  County;  6- 
2,  Particulate  Emissions  Limitations  for 
Sources  of  Indirect  Heating;  6-3. 
Process  Operations;  6-4.  Fugitive  Dust 
Emissions;  11-1.  Existing  Foundries; 
11-4,  Fiberglass  Insulation 
Manufecturing:  11-5.  Fluoride  Emission 
Limitations  for  Existing  Primary 
Aluminum  Plants. 
(FR  Doc  93-«122  Filed  4-7-83;  8:45  am] 

■UMOCOOCi 


40  CFR  Part  271 
[FRL-4612-a] 

Maslaalppi;  Final  Authorliation  of 
Ravtalona  to  State  Hazardoua  Waato 
Managamefit  PrognMn 

AOfNCY:  Environmental  Protection 

Agency. 

ACnON:  Immediate  final  rule. 


SUMMARY:  Mississippi  has  applied  far 
final  authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservetioo  and  Recovery 
Act  (RCRA).  Mississippi's  reviaions 
consist  of  theproviaions  contained  in 
Non-HSWA  duster  VI.  and  RCRA 
Ouster  L  These  requirements  are  listed 
in  section  B  of  this  preamble.  The 
Enviroiunental  Protection  Agency  (EPA) 
has  reviewed  Mississippi's  applications 
and  has  made  ■  decision,  subject  to 
public  review  and  comment,  that 
Mississippi's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Thus,  EPA  intends  to 
approve  Mississippi's  hazardous  waste 
program  revisions.  Mississippi's 
applications  for  program  reviaions  are 
available  for  public  review  and 
comment 

DATC8:  Final  auth(mzation  for 

Mississippi's  program  revisions  shall  be 
effective  June  7.  1993  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Mississippi's 
program  revision  applications  must  be 
received  by  the  close  of  business.  May 
10, 1993. 


A0(ME88Et:  Copies  of  Mississippi's 
prosam  revision  applications  are 
available  during  8  a.m.  to  4:30  p  jn.  at 
the  following  addresses  for  inspection 
and  copying:  Mississippi  Department  of 
Environmental  Quality,  2380  Highway 
80  West.  P.O.  Box  10385.  Jackson. 
Mississippi  39200.  (601)  961-5062;  U.S. 
EPA.  Region  IV.  Library,  345  Courtland 
Street.  NE..  AtlanU.  Gecurgia  30365; 
(404)  347-4216.  Written  comments 
should  be  sent  to  Leonard  Nowak  at  the 
address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Nowak.  Acting  Chief,  State 
Programs  Section,  Waste  Programs 
Branch.  Waste  Management  Division. 
U.S.  Environmental  Protection  Agency, 
345  Courtland  Street.  NE..  Atlanta. 
Georgia  30365:  (404)  347-2234. 

SUPPLEMENTARY  MTORMATION: 

A.  Background 

States  with  finahaiithorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA"  or  "the  Act").  42  U.S.C 
6926(b).  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to.  consistent  with, 
and  no  less  stringent  than  the  Federtl 
hazardous  waste  program.  In  addition, 
as  an  interim  meesure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1884 
(PiAlic  Law  98-616.  November  8. 1984. 
hereinafter  "HSWA")  allows  States  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the  ^^ 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C  6926(g).  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  Slate 
hazardo\is  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly.  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  parts  260-268  and 
124  and  270.  ^ 

B.  Mississippi 

Mississippi  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  June  27, 1984.  Mississippi 
received  authorization  for  revisions  to 


its  program  cm  October  17. 1988. 
October  9. 1990.  May  28, 1991.  August 
27, 1991.  and  July  10, 1992, 

On  March  16, 1992,  and  July  1. 1992, 
Mississippi  submitted  program  revision 
applications  for  additional  program 
approvals.  Today.  Mississippi  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Mississippi's 
applications  and  has  made  an 
immediate  final  decision  that 
Mississippi's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently,  EPA 
intends  to  grant  final  authorization  for 
the  additional  program  modifications  to 
Mississippi.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  May  10. 1003. 

Copies  of  Mississippi's  applications 
for  these  program  revisions  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  "A00RE8SES" 
section  of  this  notice.  Approval  of 
Mississippi's  program  revisions  shall 
become  effective  June  7, 1003.  unless  an 
adverse  comment  pertaining  to  the 
State's  revisions  disctissed  in  this  notice 
is  received  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  Is  received 
EPA  will  publish  either  (1)  A 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  tke  immediate  final 
decision  takes  effsct  or  reverses  the 
decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  which  were  issued  b/ 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
being  authorized  on  the  effective  date  of 
this  authorization. 

Mississippi  is  today  seeking  authority 
to  administer  the  following  Federal 
requirements  promulgated  on  July  1. 
1989-June  30. 1990,  for  Not-HSWA  VI 
and  July  1, 1990-June  30, 1991,  for 
RCRA  Cluster  I. 


Federal  requlfament 

Firanctol  ReaponsttMty  Setitomwit  Agfaamwit 

Delay  d  Qoaura  P»rtod  tor  HazarOous  Waste  FadHOes 

MWng  Wests  Exduaton  I 

TesUng  and  Monltodng  ActtvMee II 


FR  reference 


55  FR  25976 
54  FR  33376 
54  FR  36502 
54  FR  40260 


FR  promuioa- 
tton  date 


6^26^90 

8/14/88 

fi^1/B9 

W29f89 


> 
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Federal  requirement 


Mining  Waste  Exdusloo  11  

ModlflcalJon  of  F019  Lisflng „ _.....".„."! 

Testing  and  Monrtortng  ActMtJes;  TechriteaJ  Ckjrrecflone  "!"!!! 

Crtlefta  for  LIsttng  Toxic  Wastes;  Technical  Amendment 

Land  Diepoeal  ResthcHons  tor  Third  Third  Scheduled  Waetae 
Toxicity  Charactertstlc;  Hydrocarbon  Recovery  OperaSona 


Petroleum  Refinery  Primary  and  Secondary  OUWater  Sonde  Separation  Sludge  Listings  (F037  &  F038) 
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Mississippi's  applications  for  these 
program  revisions  meet  all  of  the 
statutory  and  regulatory  requirements 
established  by  RCRA.  Accordingly. 
Mississippi  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised. 

Mississippi  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program,  subject  to  the  limitations  of  its 
program  revision  application  and 
previously  approved  authorities. 
Mississippi  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of  RCRA 
ana  to  take  enforcement  actions  under 
sections  3008.  3013.  and  7003  of  RCRA. 

Compliance  with  Executive  Order 
12291 

The  Of&ce  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Mississippi's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  eRy  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subiects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 


transportation,  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations, 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authwity.  This  notice  ii  issood  under  the 
authority  of  sections  2002(b).  3006.  and 
7004(h)  of  the  Solid  Waste  Duqxxal  Act  as 
amended  (42  U.S.C  6912(a).  6926. 8974(b)). 
Patrick  M.  Tohin, 
Acting  Regional  Administrator. 
[Fit  Doc.  93-8275  Filed  4-7-93;  8:4S  am) 

BHUNOCOOC 


DEPARTMENT  OF  THE  INTEMOR 
Bureau  of  Land  Managamant 

43  CFR  Public  Land  Ordar  6962 

(On-943^210-06;  OP3-05S;  OR--48066 
(WASHH 

Public  Land  Ordar  Ho.  6952. 
Corraction;  Withdrawal  of  National 
Forast  System  Lands  for  tha  Paofry, 
Pole  Pick,  and  Frank  Burga  Saad 
Orchards;  Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  will  cxjrrect  an 
error  in  the  land  description  in  Public 
Land  Order  No.  6952. 
EFFECTIVE  DATE:  April  8.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland,  Qr^on 
972G&-2965,  503-280-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

The  land  description  in  Pubhc  Land 
Order  No.  6952,  57  FR  53587-53588. 
November  12,  1992,  is  hereby  corrected 
as  follows: 


On  page  53587,  column  3,  paragraph 
1,  prior  to  line  9  which  reads  "Frank 
Buqge  Seed  Orchard"  insert  the  lines 
"Willamette  Meridian"  and  "Okanogan 
National  Forest". 

Dated:  March  29.  199X 
Brace  Babbitt. 
Secretary  of  the  Interior. 
IFR  Doc.  93-8242  Filed  4-7^3;  8:45  am] 
HLUNO  COOC  431»-3>-« 


DEPARTMENT  OF  TRANSPORTATION 

Faderal  Railroad  Administration 

49  CFR  Part  228,  Appandix  A 

Natlonwida  AppltcablUty  of  a  Daciaion 
of  tha  Unitad  Statas  Court  of  Appaala 
for  tha  Ninth  Circuit  ConcarrWng  an 
Agancy  Intarpratation  of  tha  Hours  of 
Sarvfca  Act;  Miaoallanaoua  Hours  of 
Sarvica  Act  Issuaa 

AGENCY:  FtKieral  Raikoad 
Administration  (FRA).  Department  of 
Transportation  (DOT). 

ACTION:  Statement  of  agency  policy  and 
interpretation. 


it^i 


SUMMARY:  Notice  is  hereby  given  tBaf,  in 
acquiescence  to  the  decision  of  the 
United  Slates  Court  of  Appeals  for  the 
Ninth  Qrcuit  in  United  Transportation 
Union  v.  Skinner,  all  time  spent 
awaiting  the  arrival  of  a  deadhead 
vehicle  for  transportation  to  the  point  of 
filial  release  shaKbe  treated  by  FRA  as 
time  on  duty  for  piirfko»g&  of  the  Hours 
of  Service  Act  ("Act"),  throughout  the 
entire  nation,  and  such  time  should  be 
recorded  as  such  end  reports  of  excess 
service  filed,  as  ne^rs^ary,  under  the 
hours  of  service  record  keeping 
regulations.  FRA  is  amending  its  current 
interpretive  statement  to  reflect  this 
poUcy  change.  In  addition,  FRA  is 
amending  the  interpretive  statement  to 
reflect  that  the  Rail  Safety  E:;farcem«nt 


18164         Federal  Register  /  Vol.  58,  No.  66  /  Thursday,  April  8,  1993  /  Rules  and  Regulations 


and  Review  Act  of  1992  has  expanded 
the  applicability  of  the  Act  and 
increased  the  maximum  penalty  for 
violations  of  the  Act. 
EFFECTIVE  DATE:  The  agency 
interpretation  contained  in  this 
document  has  previously  taken  effect,  as 
explained  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  English,  Director,  Office  of 
Safety  Enforcement,  Office  of  Safety, 
FRA,  400  Seventh  Street.  SVV., 
Washington.  DC  20590  (telephone:  202- 
366-9252);  or  David  H.  Kasminoff,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590  (telephone:  202-366-0635). 

SUPPt-EMENTARY  INFORMATION: 

.-V 

Public  Participation 

In  this  notice  FRA  states  that  it  has 
acquiesced  in  a  decision  of  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  concerning  the  treatment  of  time 
spent  awaiting  the  arrival  of  deadhead 
transportation  to  the  point  of  final 
release  for  purposes  of  the  Act  (45 
U.S.C.  61-64b).  Notice  and  comment 
procedure^  are  unnecessary  with  regard 
to  the  general  statement  of  policy  and 
interpretation  issued  by  this  notice 
because  such  a  statement  is  excepted 
from  notice  and  comment  procedure  by 
virtue  of  5  U.S.C.  553(b)(3)(A). 
Statements  of  policy  are  also  an 
exception  to  the  general  requirement  of 
publication  at  least  30  days  prior  to  the 
effective  date.  See  5  U.S.C.  553(d)(2). 

E£fect  of  This  Notice 

On  September  22,  1992,  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  issued  its  decision  in  the  related 
cases  of  United  Transportation  Union  v. 
Sb/iner  (No.  90-16741)  {"UTU")  and 
Brotherhood  of  Locomotive  Engineers  v. 
Skinner  [Uos.  91-35911,  91-36061) 
{"BLE"].  United  Transportation  Union 
v.  Skinner,  975  F.2d  1421  (9th  Cir. 
1992).  Those  cases  concern  FRA's 
interpretation  of  the  Act  as  it  pertains  to 
the  status  of  train  crew  members  waiting 
for  deadhead  transportation  to  their 
point  of  final  release. 

The  Court  of  Appeals  upheld  the 
decision  of  the  district  court  in  Portland 
in  BLE,  which  found  that  all  time  spent 
waiting  for  transportation  is  to  be 
considered  on-duty  time.  In  the  UTU 
case,  which  was  an  appeal  from  the 
district  court  in  San  Francisco,  the 
Court  of  Appeals  affinned  the  district 
court's  order  of  dismissal  as  to  the 
claims  for  injunctive  relief  and 
mandamus,  but  reversed  the  district 
court's  dismissal  of  the  entire  case  and 
remanded  the  case  to  that  court  for 
further  proceedings  consistent  with  the 


appellate  court's  opinion  on  the 
interpretive  issue. 

FRA  has  traditionally  considered  an 
employee  on  duty  during  the  time  spent 
awaiting  arrival  of  the  deadhead  vehicle 
only  if  toe  employee  actually  has  duties 
to  perform.  If  the  railroad  had  relieved 
the  employee  of  all  responsibility,  we 
had  considered  the  time  spent  merely 
waiting  for  the  deadhead  vehicle  to 
arrive  as  "limbo  time"  (i.e.,  neither  on 
nor  off  duty)  for  hours  of  service 
purposes. 

Although  we  do  not  agree  with  the 
court's  legal  rationale,  we  have  decided 
to  accept  its  decision  and  treat  it  as 
binding.  Given  the  ambiguity  of  tlie 
Act's  pertinent  provisions,  the  issue  has 
always  been  a  close  one.  While  we  do 
not  agree  that  the  conclusion  reached  by 
the  court  is  compelled  by  previous  case 
law,  we  believe  the  court's  reading  of 
the  .statute,  like  the  interpretation  FRA 
has  held  until  now,  to  be  reasonable.  . 

Our  traditional  interpretation  was 
based  on  the  assumption  that  some 
railroads  might  choose  to  continue 
crews  in  train  operation  if  having  the 
crews  tie  up  the  train  and  await 
deadhead  transportation  would  itself 
constitute  a  violation.  We  did  not  wish 
to  encourage  the  less  safe  alternative  of 
having  the  crews  continue  train 
operation  after  expiration  of  their  legally 
permissible  hours.  However,  we  had  not 
seen  evidence*  of  such  behavior  in 
Oregon,  where  the  interpretation  of  the 
district  court  had  been  in  effect  for  more 
than  a  year.  With  increased  penalties 
and  individual  liability  now  available 
for  violations  of  the  Act,  we  are  more 
convinced  that  railroads  will  work  to 
avoid  violations  and,  if  faced  with  an 
inevitable  violation,  choose  the  safer 
alternative. 

Although  awaiting  deadhead 
transportation  will  now  constitute  time 
on  duty  and  FRA  will  enforce  the  Act 
accordingly,  FRA  will,  of  course, 
continue  to  exercise  its  prosecutorial 
discretion,  as  it  does  in  all  areas,  in 
deciding  which  cases  warrant  civil 
penalties  or  other  enforcement  action. 
Moreover,  where  civil  penalties  are 
assessed,  FRA  will  treat  more  harshly 
the  violations  that  are  more  likely  to 
have  a  serious  impact  on  safety,  i.e., 
those  violations  involving  actual  train 
operation  after  the  period  permitted  by 
the  Act.  In  addition  to  the  legal 
incentives  to  encourage  compliance,  it 
appears  that  railroads  have  an  economic 
incentive  to  minimize  time  spent 
awaiting  deadhead  transportation, 
which  is  wholly  unproductive  time. 

As  our  original  interpretation  made 
clear,  we  have  long  been  concerned 
about  the  instances  in  which  employees 
are  held  on  trains  for  several  hours 


awaiting  deadhead  transportation  even 
in  the  absence  of  dny  valid  emergency 
that  might  explain  such  an  occurrence. 
To  the  extent  the  waiting  periods  are 
extremely  lengthy,  there  is  a  chance  that 
they  could  contribute  to  the  cumulative 
exhaustion  of  the  employee,  despite  the 
fact  that  the  legally  required  rest  period 
is  provided  upon  arrival  at  the  point  of 
final  release.  In  some  cases,  the 
railroads  have  "relieved"  employees  on 
the  expiration  of  11  hours  and  59 
minutes,  which  has  meant  that  the 
employee  was  guaranteed  as  little  as  8 
hours  off  after  having  been  involved  in 
many  hours  of  service  for  the  carrier 
(e.g..  almost  12  hours  "on  duty,"  several 
hours  spent  waiting,  and  potentially 
several  hours  in  deadhead 
transportation  to  the  point  of  "final 
release").  Thus,  to  the  extent  that 
application  of  the  Ninth  Circuit's 
decision  reduces  the  frequency  of  such 
instances,  it  should  contribute  to  safety. 

It  is  not  unreasonable  to  posit  that  the 
Congress  considered  the  proportionality 
of  work  and  rest  periods,  in  addition  to 
their  absolute  duration,  when 
fashioning  the  Act.  Application  of  the 
Act  in  the  maimer  required  by  the  Ninth 
Circuit  is  also  generally  consistent  with 
contemporary  Teaming  with  respect  to 
maintaining  the  alertness  of  shift 
workers. 

Accordingly,  in  the  interest  of 
uniform  application  of  the  Act  and  to 
promote  the  safety  of  railroad 
operations,  we  are  treating  the  Ninth 
Circuit's  opinion  as  binding  in  the 
entire  nation.  We  have  done  so  in  two 
stages.  We  considered  the  court's 
reading  of  the  Act  binding  within  th* 
Ninth  Circuit  beginning  at  12:01  a.m.  on 
November  1, 1992.  The  Ninth  Circuit 
includes  Alaska,  Arizona,  California, 
Guam,  Hawaii,  Idaho.  Montana,  Nevada. 
Oregon,  and  Washington.  We  chose 
November  1  because  that  date  was  likely 
to  precede  or  be  ver>'  close  to  the 
issuance  of  the  mandate  by  the  Court  of 
Appeals  and  railroads  within  that 
circuit  have  had  every  reason  to  expect 
that  its  mandate  would  be  honored. 

This  meant  that,  starting  on  November 
1,  all  time  spent  awaiting  the  arrival  of 
a  deadhead  vehicle  for  transportation  to 
the  point  of  final  release,  if  it  occurred 
within  the  territory  of  the  Ninth  Circuit, 
was  to  be  treated  as  time  on  duty,  and 
such  time  was  to  be  recorded  as  such    • 
and  reports  of  excess  service  filed,  as 
necessary,  under  49  CFR  part  228, 
subpart  B. 

For  the  remainder  of  the  nation,  we 
believed  that  a  period  of  adjustment  was 
necessary  in  order  to  permit  railroads  to 
train  their  employees  who  will  be 
responsible  for  implementation  of  the 
decision.  Railroads  with  operations 
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outside  the  Ninth  Qroiit  have  not  had 
reason,  until  very  recently,  to  believe 
those  operations  would  bie  affected  by 
the  court's  decision.  We  believed  a 
period  of  60  days  would  permit  the 
necessary  training  to  occur. 
Accordingly,  we  began  to  apply  the 
Ninth  Qrcuit's  decision  to  operations 
outside  that  circuit  at  12:01  a.m.  on 
January  1, 1993. 

In  November  1992,  FRA  mailed 
copies  of  a  letter  to  affected  railroads 
that  operate  within  the  Ninth  Circuit 
providing  actual  notice  of  the  court's 
decision.  At  the  same  time,  we  wrote  to 
the  Association  of  American  Railroads 
asking  its  cooperation  in  making  knowm 
to  its  member  railroads  our  intention  to 
enforce  the  court's  decision  nationwide 
beginning  January  1,  1993.  This 
publiahed  notice  is  intended  to  further 
ensure  that  all  concerned  parties  are  in 
fact  informed  of  our  new  policy. 

On  March  2,  1993,  pursuant  to  28 
U.S.C.  2342(7).  FRA  was  served  with  a 
Petition  for  Review  of  Agency  Action 
filed  In  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit  by  The 
Atchison.  Topeka,  and  Santa  Fe  Railway 
Company;  the  Burlington  Northern 
Railroad  Company;  the  Consohdated 
Rail  Corporation;  CSX  Transportation, 
Inc.;  the  Illinois  Central  Railroad 
Company;  the  Norfolk  Southern  Railway 
Company;  the  Norfolk  and  Western 
Railway  Company;  the  Southern  Pacific 
Transportation  Company;  and  the  Union 
Pacific  Railroad  Company  (Railroads). 
Atchison,  Topeka.  and  Santa  Fe 
Railway  Co.  v.  Peiia  (No.  93-1505).  The 
Railroads  request  that  the  court  order 
FRA  to  rescind  nationwide  application 
of  its  new  interpretation  of  the  Act, 
provide  notice  to  the  public  of  its  new 
interpretation,  and  provide  interested 
parties  with  an  opportunity  to  comment. 
In  the  alternative,  the  Railroads  ask  the 
court  to  interpret  the  Act  as  providing 
that  time  spent  waiting  by  a  train  crew 
which  has  been  relieved  from  further 
operating  duties  is  not  on-duty  time  for 
purposes  of  the  Act. 

FRA  is  amending  its  current 
interpretive  statement  in  appendix  A  to 
49  CFR  part  228  to  reflect  the  fact  that 
although  time  spent  in  deadhead 
transportation  from  the  final  duty 
assignment  of  the  work  tour  to  the  point 
of  finaQ  release  is  not  computed  as  either 
time  on  duty  or  time  off  duty,  all  lime 
spent  awaiting  the  arrival  of  a  deadhead 
vehicle  for  transportation  to  the  point  of 
final  release  shall  be  treated  by  FRA  as 
time  on  duty  for  purposes  of  tlie  Act. 

Miscellaneous  Issues 

FRA  is  also  amending  its  current 
interpretive  statement  in  appendix  A  to 
49  CFR  part  228  to  reflect  the  fact  that 


section  5(a)(1)  of  the  Act  was  amended 

by  section  4  of  the  Rail  Safety 
Enforcement  and  Review  Act  of  1992, 
Public  Law  102-365,  by  striking 
"penalty  of  up  to  $1,000  per  violation, 
as  the  Secreliuy  of  Transportation 
deems  reasonable,"  and  inserting  in  lieu 
thereof  "civil  penalty,  as  the  Secretary 
of  Transportation  deems  reasonable,  in 
an  amount  not  less  than  $500  nor  more 
than  $10,000,  except  that  where  a 
grossly  negligent  violation  or  a  pattern 
of  repeated  violations  has  created  an 
imminent  hazard  of  death  or  injury  to 
persons,  or  has  caused  death  or  injury. 
a  penalty  of  not  to  exceed  $20,000  may 
be  assessed,"  and  by  adding  at  the  end 
the  following  sentence:  "In 
compromising  a  civil  penalty  assessed 
under  this  section,  the  Secretary  shall 
take  into  account  the  nature, 
circumstances,  extent,  and  gravity  of  the 
violation  committed,  and,  with  respect 
to  the  person  found  to  have  committed 
such  violation,  the  degree  of  culpability, 
any  history  of  prior  or  subsequent 
offenses,  ability  to  pay.  effect  on  abihty 
to  continue  to  do  business,  and  such 
other  matters  as  justice  may  require." 

In  addition,  section  5(a)(1)  of  the  Act 
was  amended  by  section  9  of  the  Rail 
Safety^/orcement  and  Review  Act  of 
1992rPubUc  Law  102-365.  by  striking 
the  parenthetical  clause  and  inserting, 
in  lieu  thereof,  the  following: 
"(Including  but  not  Umited  to  a  railroad; 
any  manager,  supervisor,  official,  or    ^-- 
other  employee  or  agent  of  a  railroad; 
any  owner,  manufacturer,  lessor,  or 
lessee  of  railroad  equipment,  track,  or 
facilities;  any  independent  contractor 
providing  goods  or  services  to  a 
railroad;  and  any  employee  of  such 
owner,  manufacturer,  lessor,  lessee,  or 
independent  contractor)." 


heading  "General  Provisions"  to  read  as 
follows: 

Appwidix  A  to  Part  22S— Raqulr«iw>ta 
of  the  Houra  of  Service  Act:  SUtement 
of  Agency  Policy  and  Interpretation 


Train  and  Engine  Service 

Deadheading.  •   •   • 

All  time  spent  awaiting  the  arrival  of  a 
deadhead  vehicle  for  transportation  from  the 
final  duty  assignmenl^of  the  work  tour  to  the 
point  of  final  releast;  is  considered  on-duty 
time,  regardless  of  whether  the  employee  is 
given  specific  responsibilitie*  to  perform 
during  this  time.  Although  awaiting 
deadhead  transportation  constitutes  time  on 
duty  and  FRA  enforces  the  Act  accordingly, 
FRA  treats  more  harshly  violations  that  are 
more  likely  to  have  a  serioui  Impact  on 
safety,  i.e.,  those  violations  involving  actual 
train  operation  after  the  period  permitted  bv 
the  Act. 


General  Provisiops 

(Applicable  to  all  Covered  Service) 


List  of  Subjects  in  49  CFR  Part  228 

Penalties,  Railroad  employees. 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  228  is  amended  as  follows: 

PART  228— [AMENDED] 

1.  The  authority  citation  for  49  CFR 
part  228  is  revised  to  read  as  follows: 

Authority:  45  U.S.C  61-64b,  as  amended; 
45  U.S.C.  437  and  438.  as  emended;  Public 
Law  102-365;  49  App.  U.S.C.  655(e),  as 
amended;  49  CFR  1.49(d)  and  (m). 

2.  Appendix  A  to  part  228  is 
amended: 

(a)  By  adding  a  new  paragraph  after 
the  first  paragraph  of  Deadheading, 
under  the  undesignated  centerheading 
"Train  and  Engine  Service,"  and 

(b)  By  revising  the  paragraphs  for 
Penalty  under  the  imdesignated  center 


Penalty.  As  amended  by  the  Rail  Safety 
Improvement  Act  of  1988  and  the  Rail  Safety 
Enforcement  and  Review  Act  of  1992.  the 
penalty  provisions  of  the  law  apply  to  any 
"person  (including  but  not  limited  to  a 
railroad;  any  manager,  supervisor,  official,  or 
other  employee  or  agent  of  a  raihroad;  any 
owner,  manufacturer,  lessor,  or  lessee  of 
railroad  equipment,  track,  or  facilities;  any 
independent  contractor  providing  goods  or 
services  to  a  railroad;  and  any  employee  of 
such  owner,  manufacturer,  lessor,  lossee,  or 
independent  contractor),  except  that  a 
penalty  may  be  assessed  against  an 
individual  only  for  a  willM  violation.  See 
appendix  A  to  49  CFR  part  209.  For 
violations  that  occurred  on  or  after 
September  3, 1992,  a  person  who  violates  the 
Act  is  liable  for  a  civil  penalty,  as  the 
Secretary  of  Transportation  deems 
reasonable,  in  an  amount  not  less  than  $500 
nor  more  than  $10,000,  except  that  where  a 
grossly  negligent  violation  or  a  pattern  of 
repeated  violations  has  created  an  imminent 
hazard  of  death  or  injury  to  persons,  or  has 
caused  death  or  injury,  a  penalty  not  to 
e.xceed  $20,000  may  be  assessed. 

Each  employee  who  is  required  or 
permitted  to  be  on  duty  for  a  longer  period 
than  prescribed  by  law  or  who  does  not 
receive  a  required  period  of  rest  represents  a 
separate  and  distinct  violation  and  subjects 
the  railroad  to  a  separate  civil  penalty.  In  the 
case  of  a  violation  of  section  2  (a)(3)  or  (a)(4) 
of  tho  Act,  each  day  a  facility  is  in 
noncompliance  constitutes  a  separate  offense 
and  subjects  the  railroad  to  a  separate  civil 
penalty. 

In  compromising  a  civil  penalty  as.<;essfld 
under  the  Act,  niA  takes  into  account  tho 
nature,  circumaances,  extent,  and  gravity  of 
the  violation  c</mmit!ed,  and,  with  respect  to 
the  person  found  to  have  committed  such 
violation,  theiiegree  of  culpability,  any 
history  of  priir  or  subsequent  offenses, 
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ability  to  pay,  effect  on  ability  to  continue  to  Is^ped  in  Washington,  DC,  on  April  2, 

do  business,  and  such  other  matters  as  justice     1993. 

may  require.  S_  1^1,^  Lindtoey. 

Acting  Federal  Railroad  Administrator 
(FR  Doc.  93-8145  FUed  4-7-93;  8:45  am] 

MLUNQ  COOK  4*10-<M-M 


193 


18167 


Proposed  Rules 
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Thursday.  April  a,  1993 


This  section  of  th«  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

Event  Reporting  Systems;  Public 
Meeting 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Public  Meeting:  Agenda  and 
procedures. 

SUMMAf»Y:  The  NRC  staff  will  hold  a 
public  meeting  to  discuss  the  issues 
raised  by  public  comments  received  on 
a  draft  report,  NUREG-1022,  Revision  1, 
"Event  Reporting  Systems— 10  CFR 
50.72  and  50.73:  Clarification  of  NRC 
Systems  and  Guidelines  for  Reporting." 
The  agenda  for  the  meeting  appears  in 
the  Supplementary  Information  section. 
A  description  of  the  oirrent  status  of  the 
issues  is  presented  as  Appendix  A  to 
this  document. 

DATES:  Public  meeting  is  scheduled  for 
May  6, 1993. 

ADDRESSES:  Public  meeting  will  be  held 
at  the  Holiday  Inn— Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD, 
telephone  (301)  652-2000.  Copies  of  the 
draft  report  NUREG-1022.  Revision  1, 
the  public  comments  on  the  draft  report, 
and  the  staffs  summary  of  a  previous 
meeting  on  May  7, 1992.  are  available 
for  review  in  the  NRC  Public  Docujjpent 
Room  at  2120  L  Street,  N\V.  (Lo<?^ 
Level),  Washington,  DC.  telephone  (202) 
634-3273. 

FOR  FURTHER  INFOBMAtiON  CONTACT: 
Marcel  Harpei^^one:  (301)  492-4497, 
FAX:  (301)  492-8931;  Dennis  Allison, 
Phone:i301)  492-4148,  FAX:  (301)  492- 
7142.     I 

SUPPt^MENTARY  INFORMATION:  The 
availability  of  the  draft  report  for  public 
comment  was  announced  on  October  7, 
1991  (56  FR  50598).  The  comment 
period,  which  was  extended  on 
November  25,  1991  (56  FR  59303), 
expired  on  January  31, 1992.  The  issues 
raised  by  public  comments  were 
discussed  previously  at  a  meeting  on 
May  7, 1992,  and  consensus  was 


reached  for  a  number  of  the  issues.  The 
NRC  staffs  summary  of  the  May  7, 1992, 
meeting  is  provided  in  a  memorandum 
for  T.  Novak  from  P.  Baranowsky,  dated 
June  3, 1992,  subject:  Summary  of 
Meeting  with  NUMARC,  BWROG  LER/ 
JCO  Committee,  and  Others  on 
Comments  on  Draft  NUREG-1022. 
Revision  1.  The  May  6, 1993,  meeting 
will  continue  those  discussions,  with 
priority  given  to  the  major  issues  for 
which  consensus  was  not  reached  on 
May  7.  1992. 

Interested  individuals  may  address 
relevant  remarks  or  comments  to  the 
NRC  staff  at  the  meeting.  To  facilitate 
the  scheduling  of  available  time  for 
•  speakers  and  orderly  conduct  of  the 
meeting,  members  of  the  public  who 
wish  to  speak  at  the  meeting  should 
request  the  opportunity  to  speak,  in 
advance  of  the  meeting. 

To  request  the  opportunity  to  speak  at 
the  public  meeting,  contact  one  of  the 
cognizant  NRC  staff  members  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 

section.  Indicate  as  specifically  as 
possible  the  topic(s)  of  your  comment. 
Provide  your  name  and  a  telephone 
number  at  which  you  can  be  reached,  if 
necessar)',  before  the  meeting. 
Registration  will  be  available  at  the 
meeting  for  a  limited  number  of 
additional  speakers  on  a  first  come 
basis. 

Agenda  for  Public  Meeting  on  May  6, 
1993,  to  Discuss  Issues  Raised  by  Public 
Comments  on  Draft  Report  MJREG- 
1022,  Revision  1,  "Event  Reporting 
Systems— 10  CFR  50.72  and  50.73: 
Clarification  of  NRC  Systems  and 
Guidelines  for  Reporting" 

8:30  a.m.    Introductory  remarks  by  NRC 
staff 

8:45  a.m.    Discussion  of  issues  raised 

by  public  comments 
12:30  p.m.    Adjournment 

Note:  In  allocating  discussion  time  at  the 
meeting,  priority  will  be  given  to  the  major 
issues  for  which  consensus  was  not  reached 
at  the  May  7. 1992  meeting,  as  identified 
below.  Other  matters,  such  as  the  minor 
issues,  will  also  he  discussed  if  time  permits. 


Dated  at  Bethesda,  Maryland,  this  30th  day 
,     of  March  1993. 
Edward  L.  Jordan, 

Director,  Office  for  Analysis  and  Evaluation 
of  Operational  Data. 

Appendix  A— Current  Status  of  the 
issues  Discussed  In  the  NRC  Staffs 
Summary  of  the  May  7, 1992,  Meeting 

Table  of  Contents 

Major  Issues/Sub  Issues 

1.0  ESP  (Including  RPS)  Actuation 
Reporting 

1.1  ESP  s>stems  definition  (Chapter  6  of 
FSAR). 

1.2  Reporting  of  ESP  component  level 
rs,      versus  system  level  actuation. 

J  13    Reporting  of  all  unnecessary  ESP 
actuations. 
1.4     Reporting  of  ATWS  actuations. 

2.0  Operating  Plant  in  Degraded  or 
Unanalyzed  Condition 

2. 1  Reporting  of  plant  versus  component 
/     level  for  outside  design  basis. 

rfl.2    Reporting  of  engineering  design  basis 
and  licensing  tiasis  versus  regulatory 
design  t>asis. 

2.3  Reporting  of  plant  in  condition  not 
covered  by  procedures. 

2.4  Use  of  "potentialllin  the  definition  of 
unanalyzed  condition. 

3.0  Event  or  Condition  That  Alone  Could 
Prevent  Fulfillment  of  a  Safety  Function 

3.1  Reportingof  multiple  independent 
events  or  failures. 

3.2  Reportingof  loss  of  single-train  safely 
system. 

3.3  Reportingof  loss  of  offsite  power. 

3.4  Usecf  "hypothetical  events"  or 
"potential  conditions." 

4.0  External  Threat/Significant  Hampering 

4.1  Reportingof  licensee  responsive  or 
precautionary  action. 

4.2  Reporting  of  potential  threat  rather  than 
actual  threat. 

4.3  Reportingof  encumbrance  to  normal 
work  activities. 

4.4  Clarification  of  what  requires  ENS  and 
what  requires  an  LER. 

5.0  Infernal  Threat/Significant  Hampering 

5.1  Repdhability  of  non-safety  related 
systems  or  events. 

5.2  Reportability  of  events  that  did  not 
significantly  hamper  personnel  (Control 
Room  fires). 

5.3  Reportability  of  conservative 
precautionary  compensatory  measures. 

5.4  Reportability  of  internal  threats  that 
have  the  potential  for  hampering. 
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6.0  Tech  Spec  Prohibited  Operation  or 
Condition 

6.1  Reportability  of  entry  into  STS  3.0.3 

6.2  Reportability  of  violations  of 
adniinistratlve  requirements  of  TS. 

6.3  Reportability  of  missed  siuveillance 
(Non  ASMS  Section  XI  siirveillances). 

6.4  Rfiportabllity  of  missed  or  deficient  IST/ 
ISiyASME  surveillance  tests  (ASME 
Section  XI  surveillances). 

KONOB  ISSUES 

1.  Time  clocks  for  rpporting. 

2.  Additional  human  factors  data  timing/ 

impact. 

3.  Engineering  judgment/generic  implications 

for  other  plants. 

4.  Reporting  concurrent  component  failures/ 

cotnmon  cause. 

5.  Conditions  found  during  shutdown. 

6.  Voluntary  repwrting/indicator  of  complete 

rs  porting. 

7.  ENS  content  questions/requirements. 

8.  References  to  potential  enforcement. 

9.  Design  problem  reportability  if  LCO 

entered. 

10.  Automatic  follow-up  ENS  calls  on 

entering  or  exiting  LCOs. 

11.  Reporting  an  after-the-fact  declaration  of 

an  emergency. 

12.  Major  loss  of  emergency  communications 

capability. 

10    ESF  (Including  RPS)  Actuation 
Reporting 

1.1    ESF  Systems  Definition  (Chapter  6  of 
FSAR).' 

Issue.  Draft  NUREG-1022.  Revision  1, 
Section  3.3.2..  stated  the  followring 
guidance: 

"ESFs  are  deSned  to  be  those  nuclear 
power  plant  systems  that  function  to 
mitigate  the  consequences  of  postulated 
accidents.  Postulated  accident,';  are 
generally  identified  in  plant  safety 
analysis  (e.g..  Chapter  15,  "Accident 
Analysis."  of  a  plant's  final  or  updated 
safety  fir.alysis  report  (SAR)). 

If  components  or  systems  are  taken 
credit  for  in  safety  analysis,  these 
components  or  sjstems  are  considered 
to  be  ESFs  for  reportability  purposes. 
Many,  but  not  necessarily  all.  ESF 
systems  are  identified  in  Chapter  C, 
"Engineered  Safety  Features,"  of  an 
SAR  •   •   • 

Table  2  contains  a  partial  listing  of 
typical  ESF  systems  that,  if  taken  credit 
for  in  safety  analysis,  are  subject  to 
reportability  *   *   *." 

Public  comments  on  this  definition 
include  the  following  questions  and 
critici,".ms; 

(1)  Only  those  ESF  system.s  identified 
in  Chapter  6  of  each  plant-specific 
FSAR  are  reportable; 

(2)  Emergency  diesel  generators 
(EDGs)  ar:d  other  support  systems  are 
defined  as  essential  auxiliary  support 
systems  in  SRP  7.3; 

( 1)  Table  2  in  Draft  NUREG-1022, 
Rev.  1  (page  82)  should  be  delated 


because  it  is  inconsistent  with  most 
plant's  licensing  bases; 

(4)  Safety  analyjiariTrChapter  15  of 
the  SAR  identil^ltemative  systems 
whicb-aifl-am  ESFs  but  would  be 
reportable  under  the  guidance  in  Draft 
NUREG-1022.  Revision  1. 

Discussion.  Sections  50.72  and  50.73 
require  reporting  anyyvent  or  condition 
that  results  in  manuaior  automatic 
actuation  of  any  ESF,  including  RPS. 

No  useful  dennition  of  ESF  sy&tems 
was  found  in  10  CFR  Part  50.  Part  50 
does  contain  general  reference  to  ESFs. 
For  e.xample,  10  CFR  50.34(b)(2)  in 
describing  the  contents  of  a  final  safety 
analysis  report,  states: 

"A  description  and  analysis  of  the 
structures,  systems,  and  components  of 
the  facility  *   •   * 

(i)  For  nuclear  reactors,  such  items  as 
the  reactor  core,  reactor  coolant  system, 
instrumentation  and  control  systems, 
electrical  systems,  conlainment  system, 
other  engineered  safety  features, 
auxiliary  and  emergency  systems,  power 
conversion  systems,  radioactive  wasle 
handling  systems,  and  fuel  handling 
systems  shall  be  discussed  insofar  as 
they  are  pertinent  *  *  *" 

The  preamble  to  the  final  rule 
discussing  §50.73(a)(2;(iv)  [July  26, 
1983;  48  FR  33854]  contains  a  passage 
thst  states: 

'This  paragraph  requires  events  to  be 
reported  whenever  an  ESF 
actuates.  •   •  *  It  is  based  on  the 
premise  that  the  ESF's  are  provided  to 
mitigate  the  consequances  of  a 
significant  svent  and,  therefore,  (1)  They 
should  work  properly  *   *   *" 

Several  explicit  or  implied  definitions 
of  ESF's.  including  lists  of  examples,  are 
provided  in  other  dooiments,  such  as 
the  Standard  Review  Plan,  regulatory 
guides  and  IEEE  standards,  which  were 
available  and  in  wide  use  at  the  time  10 
CFR  50.72  and  50.73  were  issued. 
However,  there  ere  so  many  conflicts 
among  these  definitions  that  no  single, 
universal  definition  can  be  inferred.  Set; 
Attachment  1  to  Issue  11  for  a  more 
detailed  discussion  of  these  definitions. 

The  staffs  previous  generic  guidance 
on  reportability  in  NUKEG-1022,  Supp. 
1,  February  1984,  in  discussing 
questions  6.1  and  6.2,  states: 

"6.1     There  is  a  wide  rang<j  of 
Engineered  Safety  Features  (ESF) 
installed  in  the  various  plants  and  not 
defined  for  some  plants.  Is  there  a 
standard  list  of  ESF? 

Answer:  There  is  no  standard  list  of 
ESF.  The  criterion  is  based  on  each 
plant  having  defined  systems  as  ESF 
(e.g..  in  the  plant's  FSAR).  If  there  is 
uncertainty  in  this  regard,  the  situation 
should  be  discussed  with  your  NRC 
Regional  Office.  * 


6.2    My  plant  [BWR)  has  the  Rod 
Block  Monitor  (RBM)  as  an  ESF.  Do  I 
have  to  submit  an  LER  every  time  there 
is  a  rod  block  or  other  action  by  the 
RBM? 

Answer:  If  the  rod  block  monitor 
(RBM)  is  not  classified  as  a  portion  of 
the  Reactor  Protection  System  (RPS)  or 
as  an  Engineered  Safety  Feature  (ESF), 
rod  blocks  need  not  be  reported. 
However,  if  the  rod  block  monitor 
(RBM)  is  cla&siiied  as  a  portion  of  the 
Reactor  Protection  System  (RPS)  or  as 
an  Engineered  Safety  Feature  (ESF).  rod 
blocks  should  be  reported.  The  licensee 
may  request  an  exemption  under 
50.73(f)  if  it  can  be  shown  that  actuation 
of  this  system  does  not  constitute  an 
event  of  actual  or  potential  safety 
significance." 

Ccnclusinn:  Based  on  the  factors 
described  above,  the  staff  has  concluded 
that  the  previous  guidance  in  NUREG- 
1022,  Supplement  1  should  stand.  This 
guidance  essentially  states  that  ESF 
systems  are  those  which  have  been 
identified  as  such  by  each  licensee. 
However,  this  permits  some  degree  of 
narrow  or  inconsistent  reporting.  In 
order  to  promote  consistent  reporting 
for  a  minimum  set  of  systems,  the  staff 
will  also  request  voluntary  reporting  of 
actuations  for  the  systems  listed  in 
Table  1  (attaclied). 

The  revised  section  will  express  the 
following  principles: 

Position  1:  There  is  no  standard 
definition  of  ESF.  The  reporting 
criterion  is  based  on  each  plant  having 
defined  systems  as  ESF  (e.g..  in  the 
plant's  FSAR).  Actuation  of  a  system 
would  be  reportable  if  that  system  is 
classified  cs  an  ESF  or  a  portion  of  the 
RPS;  if  not,  the  actuation  is  not 
reportable  under  this  criterion.  [Note 
that  under  tliis  guidance.  ESFs  are  not 
necessarily  limited  to  sj'stems  discussed 
or  identified  in  Chapter  6  of  the  FSAR, 
or  equivalent.) 

Position  2:  In  addition,  in  order  to 
promote  consistent  reporting  for  a 
minimum  set  of  systems,  the  staff 
requests  that  licensees  report  actuations 
of  the  systems  listed  in  Table  1 
(attached).  The  reporting  would  be 
voluntary  when  (a)  the  system  is  not 
classified  as  an  ESF  or  part  of  the  RPS, 
and  (b)  the  actuation  and  the  associated 
events  and  conditions  do  not  meet  some 
other  reporting  criterion. 

The  list  in  'Table  1  (attached)  consists 
of  the  systems  contained  in  Table  1  of 
the  September  1991.  Draft  NUREG- 
1022.  Supp.  1.  with  the  following 
specific  modifications: 

1.  The  systems,  for  which  voluntary 
reporting  is  requested,  are  no  longer 
characterized  as  ESF's.  As  discussed 
above,  tlie  definition  of  ESF's.  for  the 
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purpose  of  reporting,  is  a  plant-specific 
matter  which  depends  upon  which 
systems  the  licensee  has  defined  as 
ESF's. 

2.  The  phrase  "associated  valves, 
piping,  instrumentation,  interlocks, 
pumps,  tanks  and  necessary  heat 
tracing"  has  been  deleted  at  several 
places.  This  phrase  is  no  longer 
appropriate  because  the  staff  has 
concluded,  in  response  to  Issue  1.2,  that 
actuation  at  the  train  level,  rather  than 
at  the  component  level,  is  reportable. 

3.  The  last  separate  category,  entitled 
"Essential  Auxiliary  Support  Systems" 
has  been  deleted.  The  staff  has 
concluded  that  actuations  of  these 
systems  are  generally  of  lesser 
importance  and,  therefore,  voluntary 
reporting  should  not  be  specifically 
requested  for  these  systems.  [Note, 
however,  that  emergency  ac  electric 
power  systems  remain  on  the  list.) 

4.  A  separate  category,  entitled, 
"Reactor  Protection  Systems"  has  now 
been  added.  This  is  a  trivial  editorial 
change;  reactor  protection  system 
actuations  are  clearly  reportable  under 
this  criterion. 

5.  A  separate  category  entitled, 
"ATWS  mitigating  systems"  has  been 
added.  The  staff  believes  that  actuations 
of  these  systems  are  likely  to  be 
significant  and.  therefore,  voluntary 
reporting  is  specifically  requested  for 
these  systems. 

Position  1,  discussed  above,  describes 
the  reporting  required  by  the  rules;  it  is 
the  same  as  the  staffs  previous  generic 
guidance  on  this  subject. 

Position  2,  discussed  above,  requests 
additional  reports  in  specific 
circumstances;  any  such  additional 
reporting,  beyond  the  requirements  of 
the  rules,  is  strictly  voluntary. 

Number  of  reports.  Position  1  should 
have  no  effect  on  the  number  of  reports 
because  it  is  the  same  as  the  staffs 
previous  generic  guidance  on  this 
subject 

Position  2  would  request  additional 
reports,  on  a  voluntary  basis,  in  specific 
circumstances.  It  is  estimated  that  such 
additional  voluntary  reporting  might 
increase  the  number  of  LER's  on  the 
order  of  90  reports  per  year  among  109 
operating  units.  The  primary  basis  for 
this  estimate  is  an  opinion  survey 
performed  by  the  BWR  Owners  Groups 
which  estimated  about  12  additional 
LER's  per  year  among  28  plants,  based 
on  Table  1  in  the  Draft  Revision  1.  The 
.  same  survey  estimated  about  10 
additional  LER's  per  year  among  28 
plants  for  reporting  actuations  of  ATWS 
mitigation  systems,  which  were  not 
included  in  Table  1  in  the  draft  Revision 
1. 


Attachments.  1.  Discussion  of  ESF 
definition. 

2.  Table  1,  Requested  Reporting 
Systems. 

Attachment  1  To  Issue  1.1:  Discussion 
of  ESF  Definition 

Rules  and  preambles  to  the  final       ** 
rules.  Sections  50.72(b)(2)(iii)  and 
50.73(a)(2)(iv)  require  reporting  of  the 
following: 

"Any  event  or  condition  that  results 
(resulted)  in  manual  or  automatic 
actuation  of  any  Engineered  Safety 
Feature  (ESF)  including  the  Reactor 
Protection  System  (RPS).  However, 


No  useful  definition  of  ESF  was  found 
in  the  rules.  The  rules  contain  general 
reference  to  ESFs.  For  example,  10  CFR 
50.34fb)(2)  in  describing  the  contents  of 
a  final  safety  analysis  report,  states: 
"A  description  and  analysis  of  the 
structures,  systems,  and  components  of 
the  facility  •   •   • 

(i)  for  nuclear  reactors,  such  items  as 
the  reactor  core,  reactor  coolant  system, 
instrumentation  and  control  systems. 
electrical  systems,  containment  system, 
other  engineered  safety  features, 
auxiliary  and  emergency  systems,  power 
conversion  systems,  radioactive  waste 
handhng  systems,  and  fuel  handling 
systems  shall  be  discussed  insofar  as 
thev  are  pertinent  *  •  *" 

"fhe  preamble  to  the  final  rule 
discussing  §50.73(a)(2)(iv)  (July  26, 
1983;  48  FR  33854)  contains  a  passage 
that  states: 

"This  paragraph  requires  events  to  be 
reported  whenever  an  ESF  actuates 
*  •  •.  It  is  based  on  the  premise  that 
the  ESF's  are  provided  to  mitigate  the 
consequences  of  a  significant  event  and, 
therefore,  (1)  They  should  work 
properly  *   *   *." 

Standard  format  and  contact  of  SARs. 
Regulatory  Guide  1.70  (Rev.  3, 
November  1978)  in  describing  the 
standard  format  and  contents  of  Chapter 
6  of  the  safety  analysis  report, 
"Engineered  Safety  Features,"  states  on 
page  6.1: 

"Engineered  safety  features  are 
provided  to  mitigate  the  consequence  of 
postulated  accidents  in  spite  of  the  fact 
that  these  accidents  are  very  unlikely. 
This  chapter  of  the  SAR  should  present 
information  on  the  engineered  safety 
features  provided  in  the  plant  in 
sufficient  detail  to  permit  an  adequate 
evaluation  of  the  performance  capability 
of  these  features.  The  information 
should  include  *  *  •. 

The  engineered  safety  features 
included  in  plant  designs  vary.  The 
engineered  safety  features  explicitly 
discussed  in  the  sections  of  this  chapter 
are  those  that  are  commonly  used  to 


limit  the  consequences  of  postulated 
accidents  in  light- water-cooled  power 
reactors.  They  should  be  treated  as 
illustrative  of  the  engineered  safety 
features  that  should  be  treated  in  this 
chapter  of  the  SAR  and  of  the  kind  of 
informative  material  that  is  needed. 
Where  additional  or  different  types  of 
engineered  safety  features  are  used,  they 
should  be  covered  in  a  similar  manner 
in  separate  added  sections  (see  Section 
6.X). 

This  section  should  identify  and 
provide  a  brief  summary  of  the  types  of 
engineered  safety  features  provided  in 
the  plant.  List  each  system  of  the  plant 
that  is  considered  to  be  an  engineered 
safety  feature." 

Section  6  of  Regulatory  Guide  1.70 
then  goes  on  to  discuss  engineered 
safety  features  in  the  following  major 
sections: 

6.1  Engineered  Safety  Feature  Materials. 

6.2  Containment  Systems. 

6.3  Emergency  Ckire  Cooling  System. 

6.4  Habitability  Systems. 

6.5  Fission  f>roduct  Removal  and  Control 
Systems. 

6.6  Inservice  Inspection  of  Class  2  and  3 
Components. 

6.7  Main  Steam  Isolation  Valve  Leakage 
Control  System. 

6.x    Other  Engineered  Safety  Features. 

Section  6.X  of  Regulatory  Guide  1.70 
"Other  Engineered  Safety  Features," 
states  on  page  6.59: 

"The  engineered  safety  features 
included  in  reactor  plant  designs  vary 
from  plant  to  plant.  Accordingly,  for 
each  engineered  safety  feature, 
component,  or  system  provided  in  a 
plant  and  not  already  referred  to  in  this 
chapter  of  the  Standard  Format,  the  SAR 
should  include  separate  sections 
(numbered  6.5  through  6.X}  patterned 
after  the  above  and  providing 
information  *  •  *" 

Section  15  of  Regulatory  Guide  1.70, 
discussing  accident  analyses,  states  on 
page  15—4: 

"2.  Sequence  of  events  and  systems 
operation.  The  following  should  be 
discussed  for  each  initiating  event: 

A.  The  step  by  step  sequence  •  •  • 

B.  The  extent  to  which  normally 
operating  plant  instrumentation  and 
controls  are  assumed  to  function. 

C.  The  extent  to  which  plant  and 
reactor  protection  systems  are  required 
to  function. 

D.  The  credit  taken  for  the  functioning 
of  normally  operating  plant  systems. 

E.  The  operation  of  engineered  safety 
systems  that  is  required." 

Standard  Review  Plan.  NUREG-0800 
(Rev.  2,  July  1981)  in  describing  the 
Standard  Review  Plan  for  Section  6.1  1, 
"Engineered  Safety  Features  Materials," 
states: 
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"Engineered  safety  features  (ESF)  are 
provided  in  nuclear  plants  to  mitigate 
the  consequences  of  design  basis  or  loss- 
of-coolant  accidents,  even  though  the 
occurrence  of  these  accidents  is  very 
unlikely.  The  General  Design  Criteria 
(GDC)  1,  4, 14.  31.  35,  41,  and  appendix 
B  of  10  CFR  Part  50,  and  10  CFR  part 
50,  §  50.55a  requires  that  certain 
systems  be  provided  to  serve  as 
engineered  safety  features  (ESF)  •   •   • 
Containment  systems,  residual  heat 
removal  system,  emergency  cere  cooling 
systems,  containment  heat  removal 
system."!,  containment  atmosphere 
cleanup  sj-stems,  and  certain  cooling 
water  systems  are  typical  of  the  systems 

that  are  required  to  be  provided  as  ESF 

•   •   • 

The  emergency  core  cooling  system, 
the  containment  heat  removal  system, 
the  containment  cleanup  systems,  and 
other  ESF  systems  are  described  in 
Section  6  of  the  SAR  and  are  reviewed 
in  accordance  with  the  SRP  sections  for 
the  individual  systems.  The  fluids 
compatibility  and  materials  for  these 
systems  are  reviewed  in  this  SRP 
section. 

The^fluid  and  material  compatibility 
for  the\auxiliary  systems  that  directly 
support  the  ESF  systems  identified 
above,  include  systems  such  as  the 
CCW,  SW,  ESF  ventilation.  Those 
systems  are  reviewed  in  this  SRP 
section  upon  request  of  the  respective 
primaiy-  branch." 

NTJREG-0800.  in  describing  the 
Standard  Review  Plan  for  Section  7.1. 
"Instrumentation  and  Controls — 
iRtroduction."  also  states: 

"The  instrumentation  and  control 
systems  important  to  safety  fall  into  tlie 
following  categories  and  are  addressed 
in  detail  in  subsequent  sections  of 
Chapter  7  or  other  sections  of  tlie  safety 
analysis  report  (SAR). 

Protection  Systems  are  those 
instrumentation  and  control  systems 
which  initiate  safety  actions  to  mitigate 
the  consequences  of  design  basis  events. 
•  The  protection  systems  include  the 
Reactor  Trip  System  (RTS)  discussed  in 
Section  7.2  and  the  engineered  safety 
features  actuation  system  (ESFAS) 
discussed  in  Section  7.3  of  the  SAR. 

Engineered  Safety  Features  (ESF) 
Control  Systems  are  those  control 
systems  which  reg-jlate  the  operation  of 
ESF  systems  following  their  initiation 
by  the  protection  system.  The  ESF 
control  systems  are  discussed  in  Section 
7.3  of  the  SAR." 
a;id 

"Essentia!  AuxiHary  Supporting 
Systems  are  those  systems  that  must 
function  to  assure  the  capability  of  the 
instrunient  and  control  systems 


important  to  safety  to  perform  safety 
functions.  Heating,  ventilation  and  air 
conditioning  systems,  electrical  power 
systems,  and  cooling  water  systems  are 
typical  examples  of  essential  auxiliary 
supporting  systems.  Essential  auxiliary 
supporting  systems  are  discussed  in 
other  chapters  of  the  SAR." 

hajREG-0800,  in  describing  the 
Standard  Review  Plan  for  Section  7.3, 
"Engineered  Safety  Features  Systems," 
further  states: 

"This  SRP  section  describes  the 
review  for  the  portion  of  the  protection 
system  used  to  initiate  the  operation  of 
the  engineered  safety  features  (ESF) 
systems  and  essential  auxiliary 
supporting  (EAS)  systems.  This  portion 
of  the  protection  system  is  called  tlie 
engineered  safety  features  actuation 
system  (ESFAS).  The  ESFAS  includes 
both  automatic  and  manual  initiation  of 
these  systems.  This  SRP  section  also 
includes  the  review  of  control  systems 
which  regulates  the  operation  of  ESF 
systems  following  their  initiation  by  the 
protection  system.  The  ESF  control 
systems  include  both  the  automatic  and 
manual  features  which  control  the 
operation  of  ESF  systems." 
and 

"The  functional  performance 
requirements  of  ESF  and  EAS  systems 
are  reviewed  by  other  branches  in 
accordance  with  the  SRP  sections  which 
address  these  systems.  The  accident 
analysis  described  in  Chapter  15  of  the 
SAR  establishes  the  ba.ses  for  monitored 
variables  and  the  values  of  monitored 
variables  including  associated  time 
delays  used  to  initiate  protection  system 
actions.  The  review  certifies  that  the 
functional  performance  requirements  of 
the  ESFAS  satisfy  the  design  bases  for 
the  protection  system  actions  consistent 
vvith  the  accident  analysis  described  in 
Chapter  15." 

and 

"Typical  ESF  systems  are: 
Containment  end  Reactor  Vessel 

Isolation  Systems 
Emergency  Core  Cooling  Systems 

(ECCS) 
Containment  Heat  Removal  and 

Depressurization  Systems 
Pressurized  Water  Reactor  (PWR) 

Auxihary  Feed  water  Systems 
Boiling  Water  Reactor  (BWR)  Standby 

Gas  Treatment  Systems 
Containment  Air  Purification  and 

Cleanup  Systems 
Contain.ment  Combustible  Gas  Control 

Systems 

Typical  EAS  systems  are: 
Electric  Power  Systems 
Diesel  Generator  Fuel  Storage  and 

Transfer  Systems 


Instrument  Air  Systems 
Heating,  Ventilating,  and  Air 

Conditioning  (HVAC)  Systems  for  ESF 

Areas 
Essential  Service  Water  and  Component 

Cooling  Water  Systems" 

NUREG-0300,  in  describing  Standard 
Review  Plan  for  Section  5.4.6,  "Reactor 
core  isolation  cooling  system  (BWR)" 
states: 

"If  the  RCIC  system  is  used  to  control 
or  mitigate  the  consequences  of  an 
accident,  either  by  itself  or  as  a  backup 
to  another  system,  it  must  meet  the 
requirements  of  an  engineered  safety 
feature." 

As  an  example  of  the  applics'ion  of 
this  provision,  the  River  Bend  Station 
USAR  at  page  5.4-16,  states: 

"Should  a  design  basis  control  rod 
drop  accident  occur,  the  RCIC  system 
can  be  used  in  conjunction  with  the 
HPCS  system,  and  together  meets  the 
single  failure  criteria  in  mitigating  the 
consequences  cf  this  event.  (The  RCIC 
system  is  an  engineered  safely  feature 
for  this  event.)" 

IEEE  standards.  Regulatory  Guide 
1.32  endorses  IEEE  STD  308-1974 
which  defines  engineered  safety  features 
as: 

"Features  of  a  unit,  other  than  reactor 
trip  or  those  used  only  for  normal 
operation,  that  are  provided  to  prevent, 
limit,  or  mitigate  the  release  of 
radioactive  material." 

Regulatory  Guide  1.153  endorses  IEEE 
STD  603-1980  which  distinguishes 
between  engineered  safety  features  and 
auxiliary  supporting  features  and 
classifies  electric  power  sources  as 
support  systems,  similar  to  the 
principles  expiessed  in  the  Standard 
Review  Plan.  In  addition,  the  standard 
shows  "indicators  for  operator  action" 
as  part  of  the  reactor  trip  system  and 
engineered  safety  features. 

Previous  staff  guidance  on 
reportabilitv-  Previous  staff  guidance  in 
NUREG-1022,  Supp.  1.  February  1984. 
on  page  7,  in  response  to  question  6.1. 
states: 

"There  is  no  standard  list  of  ESF.  The 
criterion  is  based  on  each  plant  having 
defined  systems  as  ESF  (e.g.,  in  the 
plant's  FSAR).  If  there  is  uncertainty  in 
this  regard,  the  situation  should  be 
discussed  wiih  your  NRC  regional 
office." 

Previous  staff  guidance  in  NUREG- 
1022,  Supp.  1  also  states  in  response  to 
question  6.2: 

"If  the  rod  block  monitor  (REM)  is  not  * 
classified  as  a  portion  of  the  Reactor 
Protection  System  (RPS)  or  as  an 
Engineered  Safety  Feature  (ESF).  rod 
blocks  need  not  be  reported.  However, 
if  the  rod  block  monitor  (RBM)  is 
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classiGed  as  a  portion  of  the  Reactor 
Protection  System  (RPS)  or  as  an 
Engineered  Safety  Feature  (ESP),  rod 
blocks  should  be  reported  •  *   •" 

Previous  staff  guidance  in  NUREG- 
1022  has  an  example  at  page  C-3  which 
involves  the  actuation  of  a  diesel 
generator.  The  statement  is  made: 

"The  event  is  reportable  because  an 
engineered  safety  feature  (i.e.,  a  diesel) 
automatically  actuated  [50.73(a)(2)(iv)l." 

Previous  staff  guidance  in  NUREG- 
1022.  Supp.  1,  in  responding  to  question 
6.4  at  page  7  and  8  states: 

"*       *  would  the  starting  of  the 
diesel  generators  (ESP  equipment]  be 
reportable? 

'Response.  Yes.  Actuation  of  any  ESP 
is  reportable." 

Discussion  of  some  of  the  conflicts. 
No  useful  definition  of  the  term 
"Engineered  Safety  Feature"  was  found 
in  10  CPR  SO,  or  the  preambles  to  the 
final  rules  for  10  CTR  50.72  and  50.73. 
There  ara  implied  or  explicit  definitions 
of  ESP  systems  in  other  widely  used 
public  documents  available  at  the  time 
the  rule  was  issued.  Section  6.1  of 
Regulatory  Guide  1.70  would  s«em  to 
limit  ESF  systems  to  those  systems 
provided  to  mitigate  the  consequence  of 
postulated  accidents,  while  Section  15.0 
of  the  same  Regulatory  Guide  would 
seem  to  indicate  a  broader  application 
of  ESP  systems  to  all  events  analyzed  in 
Chapter  15.  including  anticipated 
operational  occurrences.  This  broader 
application  of  ESF  systems  is  consistent 
with  IEEE  308-1974,  which  includes      • 
prevention  as  well  as  mitigation  of  the 
release  of  radioactive  material  in  its 
definition  of  an  ESP  system.  SRP  6.1.1 
implies  that  the  GDC  and  other  parts  of 
10  CFR  part  50  require  certain  systems 
to  serve  as  ESP;  however,  we  found  no 
specific  definition  enunciated  in  10  CPR 
part  50.  Thus,  there  does  not  appear  to 
be  a  universal  definition  of  an  ESF 
system  based  on  its  application. 

SRP  7.3  distinguishes  between  ESF 
and  essential  auxiliary  support  systems. 
This  is  consistent  with  IEEE  603-1980. 
The  staff  has  acknowledged  that  there  is 
no  standard  list  of  ESF  systems.  In  the 
absence  of  a  standard  list,  only  specific 
examples  of  ESF  systems  provide  a 
useful  basis  for  identifying  an  ESP.  SRP 
6.0  and  7.3  identify  certain  systems  as 
examples  of  ESP.  In  addition,  it  is  noted 
that  the  RQC  discussed  in  Section  5  of 
the  PSAR  may  be  an  ESF  at  certain 
plants  and  APW  identified  in  SRP  7.3, 
but  discussed  elsewhere  in  the  PSAR,  is 
an  ESF  at  PWRs.  Although  the  ESP 
system  hst  in  SRP  7.3  excluded 
emergency  power  as  an  ESP,  two 
examples  previously  cited  in  NUREG- 
1022  considered  emergency  power 
(diesel  generators)  reportable  under  this 


section  of  the  rule.  Furthermore,  Section 
15  of  Regulatory  Guide  1.70  implies  that 
there  are  only  two  types  of  systems — 
normally  operation  plant  systems  and 
engineered  safety  features.  TTus  is 
consistent  with  IEEE  308-1974,  which 
distinguished  normal  operating  systems 
as  those  "only"  used  for  normal 
operation.  IEEE  603-1980  also  implies 
that  indicators  (alarms)  for  operator 
action  are  also  ESP  systems. 

Attachment  2  To  Issue  1.1:  Table  1, 
Requested  Reporting  Systems 

Emergency  Core  Cooling  Systems 
(ECCSs) 

For  pressurized  water  reactors 
(PWRs): 

•  Reactor  coolant  system 
accumulators 

•  Boron  injection  system 

•  High-,  intermediate-,  and  low-head 
injection  systems,  including  systems  for 
charging  using  centrifugal  charging 
pumps,  safety  injection,  and  residual 
(decay)  heat  removal  and  their  water 
sources 

For  boiling  water  reactors  (BWRs): 

•  High-  and  low-pressure  core  spray 
systems  and  their  water  sources 

•  High-pressure  coolant  injection 
system,  feedwater  coolant  injection 
system,  residual  heat  removal  system, 
and  their  water  sources 

•  Isolation  condenser  system,  reactor 
core  isolation  cooling  system 

•  Automatic  depressurization  system 

Reactor  Protection  Systems 
ATWS  Mitigating  Systems 
Containment  Systems 

•  Containment  and  reactor  vessel 
isolation  systems 

•  Containment  heat  removal  and 
depressurization  systems,  including  the 
containment  spray  and  additive  system 
and  the  fan  cooler  system 

•  Containment  air  purification  and 
cleanup  systems 

•  Containment  combustible  gas 
control  systems,  including  hydrogen 
recombiners,  igniters,  nitrogen  inerting 
systems,  and  containment  atmospheric 
dilution  systems 

•  BWR  standby  gas  treatment  systems 

Heating,  Ventilating  and  Air 
Conditioning  (HVAC)  Systems  for  the 
Control  Room  and  Fuel  Handling  Areas 

PWR  Auxiliary  Feedwater  Systems 

Electrical  Systems 

•  Emergency  ac  electrical  power 
systems,  including  emergency  diesel 
generators  (EE)Gs)  and  their  associated 
support  systems  (even  if  classified  as  an 
essential  auxiliary  support  in  the  plant's 
SAR).  and  BWR  dedicated  Division  3 


EDGs  and  their  associated  support 
systems 

•  Actuation  and  control  systems  for 
engineered  safety  feature  (ESP)  systems 

1.2    Reporting  of  ESF  Component  Level 
Versus  System  Actuation. 

Issue.  Draft  NUREG-1022,  Revision  1. 
Section  3.3.2,  indicates  that  actuations 
of  ESF  components  are  reportable  under 
§  50.72  (b)(2)(u)  and  50.73  (a)(2)(iv). 

Some  commentors  indicate  that  ESP 
actuations  are  only  reportable  at  the 
system  level  (i.e..  completion  of  system 
actuation  logic).  They  indicate  that  ESP 
component  actuations  are  not 
reportable. 

Discussion.  Sections  50.72(b)(2Kii) 
and  50.73(a)(2)(iv)  require  reporting  of 
the  following: 

"Any  event  or  condition  that 

results(ed)  in  (a)  manual  or  automatic 

actuation  of  any  Engineered  Safety 

Feature  (ESP)  including  the  Reactor 

Protection  System  (RPS).  However, 
•  •   ••• 

The  preamble  to  the  final  rule 
discussing  §  5a73(a)(2)(iv)  [July  26. 
1983;  48  PR  33853).  States: 

"This  paragraph  requires  events  to  be 
repHJrted  whenever  an  ESF  actuates 
either  manually  or  automatically, 
regardless  of  plant  status.  It  is  based  on 
the  premise  that  the  ESFs  are  provided 
to  mitigate  the  consequences  of  a 
significant  event  and.  therefore:  (1)  they 
should  work  properly  when  called 
upon,  and  (2)  they  should  not  be 
challenged  frequently  or  unnecessarily. 
The  Commission  is  Interested  both  In 
events  where  an  ESP  was  needed  to 
mitigate  the  consequences  (whether  or 
not  the  equipment  performed  properly) 
and  events  where  an  ESF  operated 
unnecessarily." 

This  indicates  an  intent  to  require 
reporting  actuations  of  features  that 
mitigate  the  consequences  of  significant 
events. 

The  same  discussion  in  the  preamble    • 
to  the  final  rule  [July  26,  1983;  48  FR 
333531.  states: 

"Actuation  of  multichannel  ESF 
Actuation  Systems  is  defined  as 
actuation  of  enough  channels  to 
complete  the  minimum  actuation  logic 
(i.e..  actuation  of  sufficient  channels  to 
cause  activation  of  the  ESF  Actuation 
System).  Therefore,  single  channel 
actuations,  whether  caused  by  failu.'es 
or  otherwise,  are  not  reportable  if  they 
do  not  complete  the  minimum  actuation 
logic." 

This  indicates  an  intent  to  require 
reporting  actuation  signals  sufficient  to 
complete  the  minimum  actuation  logic 
but  not  single  chaimel  actuations  that 
do  not  satisfy  the  minimum  actuction 
logic. 
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The  preamble  to  the  final  rule  for 
§  50.72(b)(2)(c)  [August  29, 1983;  49  FR 
39043]  parallels  the  above  discussion 
closely. 

No  specific  discussion  of  this  issue 
was  found  in  the  sta^s  previous  generic 
guidance  in  NUREG-1022  and  its 
supplements. 

Two  staff  letters  were  found  which 
indicate  that,  with  respect  to  specific 
licensees,  the  staff  has  taken  the 
position  that  actuations  of  single 
components  such  as  pumps,  valves  and 
fans  are  reportable  (see  References). 

Conclusion.  As  discussed  above,  the 
preamble  to  the  final  rule  indicates  an 
intent  to  require  reporting  actuations  of 
features  that  "•  •  *  mitigate  the 
consequences  of  significant 
events  •   •   •  "  Generally,  this  would 
not  include  single  component 
actuations  because  single  components  of 
complex  systems,  by  themselves, 
usually  do  not  mitigate  the 
consequences  of  significant  events. 
Single  trains  do  mitigate  the 
consequences,  and,  thus,  train  level 
actuations  are  reportable. 

In  addition,  as  discussed  above,  the 
preamble  to  the  final  rule  indicates  an 
intent  to  require  reporting  actuation 
signals  which  are  sufficient  to  satisfy 
the  minimum  actuation  logic. 

As  indicated  above,  no  specific 
discussion  of  this  issue  was  found  in  the 
staffs  previous  generic  guidance  in 
NUREG-1022  end  its  supplements.  On 
that  basis,  this  guidance  could  possibly 
be  considered  a  new  generic  staff 
position.  However,  it  is  not  considered 
different  from  previous  generic 
guidance  because  it  is  simply  a 
straightforward  interpretation  of  the 
preamble  to  the  final  rule. 

Also,  as  indicated  above,  two  staff 
letters  were  found  which  indicate  that, 
with  respect  to  specific  Hcen.soes,  the 
staff  has  taken  the  position  that 
actuations  of  single  components  such  as 
pumps,  valves  and  fans  are  reportable. 
This  current  guidance  is  a  relaxation 
relative  to  those  positions. 

Number  of  reports.  This  guidance 
might  reduce  the  number  of  LER's  by  a 
small  amount,  en  the  order  of  12  reports 
per  year  among  109  operating  units.  The 
basis  for  the  estimate  is  provided  below. 

In  1991,  about  609  LER's  (involving 
723  events)  were  submitted  which 
indicated  actuations  of  ESF's.  About  366 
of  these  LER's  (involving  450  events) 
indicated  actuation  of  only  a  single  ESF 
system.  Of  these,  only  about  12  appear 
to  involve  actuation  of  a  single 
component  without  development  of  an 
accompanying  actuation  signal  from  tlie 
ESF  actuation  system  or  its  equivalent 
(for  example,  an  event  where  a  ruptured 
diaphragm  caused  an  air  operated  valve 


to  change  position).  The  staff  does  not 
know  if  additional  events  of  this  type 
occurred  but  were  not  reported  (because 
licensees  did  not  consider  them 
reportable). 

These  particular  reports  of  single 
component  actuations,  without  an 
accompanying  actuation  signal  from  the 
ESF  actuation  system  or  its  equivalent, 
do  not  appear  to  involve  safety 
significant  events  nor  do  they  appear  to 
be  needed  to  support  the  NRC's 
screening  and  review  activities.  It  is 
possible  to  postulate  single  component 
actuations,  such  as  opening  of  a  high 
pressure/low  pressure  interface  valve, 
that  could  be  considered  significant. 
However,  such  events  would  usually  be 
reportable  under  other  criteria  if  they 
are  significant. 

Referencas 

1.  Letter  to  VV.G.  Hairston,  Georgia  Power 
Company  from  L.A.  Rpyes.  NRC.  dated 
Sflptembier  7. 1990. 

2.  Letter  to  W.L  Beckman.  Consumers 
Power  Company  from  R.  Stransky,  NRC. 
dated  September  10. 1991. 

1.3     Reportingof  All  Unnecessary  ESF 
Actuations 

Issue.  Draft  NUREG-1022,  Revision  1. 
on  pages  83  and  84.  stated  the  following 
guidance: 

"All  ESF  actuations,  including 
actuations  of  the  RPS,  are  reportable 
regardless  of  the  plant  operating  mode 
or  power  level  or  the  significance  of  the 
structure,  system,  or  component  that 
initialed  tiie  event  or  whether  initiated 
manually  or  automatically.  The  fact  that 
the  safety  analysis  assumes  that  an  ESF 
system  will  actuate  automatically  under 
certain  plant  conditions  does  not 
preclude  the  need  to  report  such 
actuations. 

The  following  exceptions  apply: 

(1)  Actuations  that  result  from  and  are 
part  of  the  preplanned  sequence  during 
testing  or  reactor  operation.  This 
implies  that  the  procedural  step 
indicates  that  specific  ESF  or  RPS 
actuation  that  will  be  generated  and 
control  room  personnel  are  aware  of  the 
specific  signal  generation'before  its 
occurrence  or  indication  in  the  control 
room. 

However,  if  the  ESF  actuates  during 
the  planned  operation  or  test  in  a  way 
that  is  not  part  of  the  planned 
procedure,  such  as  at  the  wrong  step, 
that  event  is  reportable. 

(2)  Invalid  actuations  that  occur  when 
a  system  has  been  properly  removed 
from  service  if  all  requirements  of  plant 
procedures  for  removing  equipment 
from  service  have  been  met.  This  would 
include  required  clearance 
documentation,  equipment  and  control 


board  tagging,  and  properly  positioned 
valves  and  power  supply  breakers." 

Comment  (A).  Some  commentors  state 
that  only  spurious  (cause  unknown) 
signal  actuations  are  reportable. 

Comment  (B).  Some  commentors  state 
that  ESF  actuations  due  to  non-ESF 
signals  are  not  reportable  under  the 
section  of  the  rule. 

Discussion.  Sections  50.72(b)(2)(ii) 
and  50.73(a)(2)(iv)  require  reporting  of 
the  following: 

"Any  event  or  condition  that 

results(ed)  in  (a)  manual  or  automatic 

actuation  of  any  Engineered  Safety 

Feature  (ESF)  including  the  Reactor 

Protection  System  (RPS).  However. 
•  •  *•' 

The  preamble  to  the  final  rule 
discussing  §  50.73(a){2)(iv)  [July  26, 
1983;  48  FR  33853).  states: 

"This  paragraph  requires  events  to  be 
reported  whenever  an  ESF  actuates 
either  manually  or  automatically, 
regardless  of  plant  status.  It  is  based  on 
the  premise  that  the  ESFs  are  provided 
to  mitigate  the  consequences  of  a 
significant  event  and.  therefore,  (1)  they 
should  work  properly  when  called 
upon,  and  (2)  they  should  not  be 
challenged  frequently  or  unnecessarily. 
The  Commission  is  interested  both  in 
events  where  an  ESF  was  needed  to 
mitigate  the  consequences  (whether  or 
not  the  equipment  performed  properly) 
and  events  where  an  ESF  operated 
unnecessarily." 

Previous  staff  guidance  in  NUREG- 
1022,  Supp.  1.  February  1984.  states  the 
following  points: 

"6.3    Two  of  our  ESF  systems,  tlie 
toxic  gas  isolation  system  and  a  control 
room  isolation  system,  are  highly 
unreliable  and  often  actuate  when  not 
needed  (invalid  actuation).  Are  spurious 
actuations  reportable? 

Answer:  Yes.  Spurious  actuations  of 
ESF  are  challenges  to  the  system  and  are 
reportable. 

6.4    In  our  plant,  a  turbine  trip 
results  in  starting  of  the  diesel 
generator(s),  but  does  not  give  a  reactor 
scram.  Since  a  turbine  trip  can  result 
ft-om  a  variety  of  nonsafety-related 
causes,  would  the  starting  of  the  diesel 
generators  (ESF  equipment)  be 
reportable? 

Answer:  Yes.  Actuation  of  any  ESF  is 
reportable." 
and 

"6.7    Often  we  are  in  operating 
modes  when  automatic  scrams  are  not 
required  to  be  operable,  or  parts  of  the 
containment  isolation  system  may 
actuate  when  the  system  is  not  required 
to  be  operable.  Are  such  events 
reportable  as  LERs? 

Answer:  Yes.  Actuations  of  ESF  and 
RPS  are  reportable  even  if  they  are 
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spurious  or  unnecessary.  However,  if 
the  actuation  or  trip  is  part  of  a 
preplanned  sequence,  or  it  is  a 
controlled  (e.g.,  documented)  and 
expected  result  of  the  procedure  (see 
question  6.8).  it  is  not  reportable  under 
this  criterion  (see  also  question  6.9)." 
and 

"6.9    Is  the  spurious  operation  of  a 
system  that  is  not  required  to  be 
operable  reportable? 

Answer:  If  the  system  is  not  required 
to  be  operable  and  it  has  been  properly 
removed  from  service  such  that  it  can 
not  perform  its  intended  function  (e.g., 
manual  discharge  valves  are  shut, 
breakei3  are  open),  then  a  spurious 
actuation  of  part  of  the  system  (e.g.,  the 
pump  starts  but  the  discharge  valve 
remains  shut)  is  not  reportable. 
However,  if  the  system  actuates  and 
performs  its  intended  function,  the 
actuation  is  reportable  even  if  the 
system  is  not  required  to  be 
operational." 

"6.11  Some  reactor  scrams  occur 
because  of  the  actions  of  individuals 
(e.g.,  an  I&C  technician).  For  example, 
the  plant  may  scram  on  low  pressure 
because  of  a  human  error  even  though 
the  reector  pressure  is  fine.  Are  such 
scrams  reportable? 

Answer  Yes.  Spurious  or  unintended 
reactor  scrams  are  reportable." 

Two  recent  developments  modify  the 
previous  guidance  somewhat: 

(1)  A  final  rule  entitled  "Minor 
Modifications  to  Nuclear  Power  Event 
Reporting  Requirements"  was  pubhshed 
in  the  Federal  Register  on  September 
10.  1992  (57  FR  41378).  The  preamble 
to  that  final  rule  states: 

"Valid  ESP  actuations  are  those 
actuations  that  result  from  'valid 
signals'  or  frtnn  intentional  manual 
initiation,  unless  it  is  part  of  a 
preplanned  test.  Valid  signals  are  those 
signals  that  are  initiatwd  in  response  to 
actual  plant  conditions  or  parameters 
satisfying  the  requirement  for  ESP 
Initiation; 

"Invalid  actuations  are  by  definition 
those  that  do  not  meet  the  criteria  for 
being  valid  •  •  •" 
The  same  discussion  also  states: 
"The  NRC  has  determined  that  some 
events  that  involve  only  invalid  ESF 
actuations  are  of  little  or  no  safety 
significance.  However,  not  all  invalid 
ESF  actuations  are  being  exempted  from 
reporting  through  this  rule.  The 
relaxations  in  event  reporting 
requirements  contained  in  the  final  rule 
apply  only  to  a  narrow,  limited  set  of 
specifically  defined  invalid  ESF 
actuations.  These  events  include  invalid 
actuation,  isolation,  or  realignment  of  a 
limited  set  of  ESFs*  •  •.  In  addition. 


the  final  rule  excludes  invalid 
actuations  of  these  ESFs  (or  their 
equivalent  systems)  fh)m  signals  that 
originate  from  non-ESF  circuitry. 

However,  invalid  actuations  of  other 
ESFs  would  continue  to  be  reportable. 
For  example  *  •  *." 

This  eliminates  the  requirement  for 
reporting  invalid  actuations,  including 
actuations  coming  from  non-ESF 
sources,  but  only  for  a  limited  set  of 
specific  ESFs,  such  as  the  control  room 
isolation  system. 

(2)  In  considering  Issue  1.2. 
"Reporting  of  ESF  component  level 
versus  system  level  actuation."  the  staff 
has  concluded  that  actuations  of  single 
components  are  generally  not 
reportable.  Train  level  actuations  and 
ESFAS  actuations  sufficient  to  satisfy 
the  minimum  actuation  logic  are 
reportable.  (See  the  discussion  of  Issue 
1.2.) 

This  eliminates  the  need  to  report 
actuations  of  single  components  such  as 
isolation  valves,  which  are  part  of  more 
complex  ESF  systems  and  which,  by 
themselves,  do  not  mitigate  the 
consequences  of  significant  events. 

Conclusion.  As  discussed  above,  the 
rules  have  been  revised  to  eliminate  the 
requirement  to  report  invalid  actuations 
of  a  limited  set  of  specific  ESF  systems 
and  the  staff  has  concluded  that  ESF 
actuations  are  reportable  at  the  train 
level  rather  than  at  the  component  level. 
The  following  conclusions  apply  for 
unnecessary  ESF  actuations  that  do  not 
meet  one  of  those  conditions: 

(1)  Regarding  Comment  A.  reporting 
of  "non-spurious"  unnecessary 
actuations,  the  staff  has  concluded  that 
such  actuations  are  reportable.  The 
principal  reasons  are  (a)  the  rules 
require  reporting  of  any  event  or 
condition  that  results  in  manual  or 
automatic  actuation  of  any  ESF  and  fb) 
the  statement  of  considerations 
indicates  that  the  Commission  is 
interested  in  unnecessary  actuations. 
•  (2)  Regarding  Comment  B,  ESF 
actuations  due  to  non-ESF  signtls  (e.g.. 
dual  purpose  pumps,  identified  as 
ESFs,  start  due  to  non-ESF  signals)  the 
staff  has  concluded  that  such  actuations 
are  reportable.  The  principal  reasons  are 
(a)  the  rules  require  reporting  any  event 
or  condition  that  results  in  manual  or 
automatic  actuation  of  any  ESF.  and,  (b) 
the  preamble  to  the  final  rule  for  the 
recent  minor  rulemaking  indicates  that 
unless  an  invalid  actuation  is  among 
those  specifically  excluded  from  the 
reporting  requirements  it  is  reportable. 
These  positions  are  consistent  with 
the  staffs  previous  generic  guidance,  as 
modified  by  the  recent  rule  change  and 
the  stafPs  recent  conclusion  regarding 


component  actuations,  as  discussed 
above. 

Number  of  reports.  This  position 
(Issue  1.3)  should  not  affect  the  nimiber 
of  reports  because  it  is  the  same  as  the 
staff's  previous  generic  guidance  on  this 
subject,  as  modified  by  the  recent  rule 
change  and  by  the  staff's  recent 
conclusion  regarding  Issue  1.2. 

Note  that,  with  regiard  to  the  recent 
rule  change,  the  staff  estimated  a 
reduction  in  the  number  of  LER's  of 
about  150  per  year  am6ng  the  109 
operating  units.  Some  respondents,  in 
their  comments  on  the  proposed  rule, 
estimated  greater  reductions. 

Also  note  that,  with  regard  to  Issue 
1.2.  as  discussed  previously,  it  is 
estimated  that  the  staffs  conclusion 
might  reduce  the  number  of  LERs  by  a 
small  amount,  on  the  order  of  12  per 
year  among  109  operating  units. 

1.4    Reporting  of  ATWS  Actuations 

Issue:  Draft  NUREG-1022.  Revision  1, 
on  page  84,  stated  the  following 
guidance  or  condition: 

"ATWS  is  defined  as  an  expected 
operational  transient  accompanied  by  a 
failure  of  the  RPS  to  shut  down  the 
reactor.  ATWS  accidents  are  a  cause  for 
concern  because  they  could  lead  to 
severe  col-e  damage  and  release  of 
radioactivity  to  the  environment. 
Section  50.62  of  10  CFR  requires  that 
ATWS  mitigation  systems  hinction  as  a 
backup  for  RPS  and  that  they  Initiate 
specific  ESF  system  operation,  as 
needed,  while  minimizing  inadvertent 
scrams  or  challenges  to  other  safety 
systems.  Therefore,  ATWS  actuations 
should  be  reported  under  these  criteria. 
The  gtiidanco  given  above  for  RPS  and 
ESF  definitions,  reportability,  and 
exceptions,  also  applies  to  the  reporting 
of  ATWS  system  automatic  manual,  or 
inadvertent  actuations  or  failures  to 
actuete." 

Some  commentors  stated  that: 

(1)  The  ATWS  mitigation  system  is 
designed  solely  to  address  antidpated 
transients  without  scram,  is  not  a  safety-  ' 
related  system,  is  not  subject  to  the 
single  failure  criteria  and  is  not  in 
Technical  Specifications; 

(2)  ATWS  systems  are  backup  systems 
for  the  reactor  trip  system,  they  are  not 
part  of  the  RPS; 

(3)  Sections  50.72  and  50.73  do  not 
address  ATWS; 

(4)  ATWS  is  outside  design  basis  of 
plants;  and 

(5)  ATWS  mitigation  system  is  not  an 
ESF;  therefore,  its  actuation  is  not 
reportable  unless  ESF/RPS  actuation  . 
results. 

Discussion.  See  Issue  1.1. 
Conclusion.  See  Issue  1.1. 
Number  of  reports.  See  Issue  1.1. 
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2.0  Operating  Plant  in  Degraded  or 
Unanalyzed  Condition 

2 . 1  Reporting  of  Plant  Versus 
Component  Level  for  Outside  Design 
Basis 

Issue.  1.  Draft  NUREG-1022.  Revision 
1.  Section  3.2.4,  states  on  page  45: 

"If  one  of  the  following  conditions 
exists,  the  plant  is  considered  to  be 
outside  the  bounds  of  its  design  basis: 

•  A  structure,  system,  or  component 
is  unable  to  perform  its  intended  safety 
function(s) 

•  A  structure,  system,  or  component 
is  exceeding  the  specific  value  or  range 
of  values  that  were  chosen  for 
controlling  parameters  as  its  reference 
bounds  for  design  *  *  *." 

Some  commentors  believe  that  this 
statement  would  reinterpret  the  rule  to 
require  additional  reporting.  For 
example,  it  may  indicate  reporting  a 
component  problem  vs.  reporting  a 
condition  that  places  the  plant  outside 
of  its  design  basis. 

Similar  wording  can  be  found  in  other 
parts  of  Section  3.2.1  and  the  issue 
crosses  over  into  other  criteria  such  as 
unanalyzed  conditions. 

2.  In  addition,  the  NRC  staffs 
summary  of  the  May  7, 1992.  meeting 
states: 

"Partial  disagreement — NRC  view  is 
reporting  is  at  system  or  major 
component  level  (Reference:  §  50.2); 
e.g.,  a  plant  is  in  an  unanalyzed 
condition  if  a  component  or  system  was 
found  to  be  designed,  manufactured  or 
installed  such  that  it  does/did  not  meet 
minimum  operability  requirements  for  a 
period  exceeding  the  allowed  LCO  and 
combined  with  an  other  single  failure,  it 
would  cause  the  plant  to  be  outside  its 
design  basis  per  FSAR.  A  single 
component  failure  that  was  handled 
within  its  TS  LCOs  would  not  be 
reportable  here.  Industry  view  is 
component  level  only  reportable  if  by 
itself  it  results  in  plant  being  outside  its 
design  basis.  Industry  to  consider  NRC 
view  that  a  design  or  equipment 
problem  existed  for  a  significant  period 
of  time." 

Discussion.  Sections  50.72(b)(l)(ii) 
and  50.73(a){2)(ii)  require  reporting  of 
the  following: 

"Any  event  or  condition  (during 
operation)  that  results  (resulted)  in  the 
condition  of  the  nuclear  power  plant, 
including  its  principal  safety  barriers, 
being  seriously  degraded;  or  results  (that 
resulted]  in  the  nuclear  power  plant 
being: 

(A)  In  an  unanalyzed  condition  that 
significantly  compromises 
(compromised)  punt  safety; 

(B)  In  a  condition  that  is  (was)  outside 
the  design  basis  of  the  plant;  or 


(C)  In  a  condition  not  covered  by  the 
plant's  operating  and  emergency 
procedures." 

The  preamble  to  the  final  rule  in 
discussing  §50.72(b)(l)(ii)  (August  29, 
1983;  48  FR  39042]  states: 

"The  Commission  recognizes  *  *  ". 
It  is  not  intended  that  this  paragraph 
apply  to  minor  variations  in  individual 
parameters,  or  to  problems  concerning 
single  pieces  of  equipment.  For 
example,  at  any  time,  one  or  more 
safety-related  components  may  be  out  of 
service  due  to  testing,  maintenance,  or 
a  fault  that  has  not  yet  been  repaired. 
Any  trivial  single  failure  or  minor  error 
in  performing  surveillance  tests  could 
produce  a  situation  in  which  two  or 
more  often  unrelated,  safety-grade 
components  are  out-of-  service. 
Technically,  this  is  an  unanalyzed 
condition.  However,  these  events 
should  be  reported  only  if  they  involve 
functionally  related  components  or  if 
they  .significantly  compromise  plant 
safety*  •  *." 

Conclusion.  Based  on  the  rule  and 
preamble  to  the  final  rule,  the  staff  has 
concluded: 

Position  I.  The  wording  on  page  45, 
discussed  above,  and  similar  wording 
elsewhere  in  Section  3.2.4,  could  be 
taken  to  mean  that  reporting  at  the 
component,  system,  or  structure  level  is 
required  in  and  of  itself.  The  section 
will  be  redrafted  to  make  it  clear  that 
reporting  at  the  component,  system,  and 
structure  level  is  required  under  10  CFR 
50.72(b)(l)(ii)  and  50.73(a)(2)(ii)  only  if 
the  event  or  condition  resulted  in  the 
plant  being  seriously  degraded,  in  an 
unanalyzed  condition  that  significantly 
compromises  planfsafety,  outside  the 
plant  design  bases  or  in  a  condition  not 
covered  by  the  plant's  procedures,  as 
described  in  the  rule. 

Position  2:  With  regard  to  the 
discussion  in  the  meeting  summary, 
cited  above,  an  event  or  condition  is 
reportable  if  a  component  or  system  was 
found  to  be  designed,  manufactured,  or 
installed  such  that  it  does/did  not  meet 
minimum  operability  requirements  for  a 
period  exceeding  the  allowed  LCO  and 
combined  with  an  other  single  failure,  it 
would  cause  the  plant  to  be  outside  its 
design  basis  per  FSAR.  For  example,  if 
it  is  discovered  that  one  train  of  a 
required  two  train  safety  system  has 
been  inoperable  for  an  extended  period 
of  time  during  operation,  exceeding  the 
LCO  allowed  time,  this  would  be 
considered  operation  outside  the  design 
basis  because,  for  an  extended  period  of 
time,  the  system  could  not  perform  its 
safety  function,  assuming  a  single 
failure  in  the  operable  train.  Note  that 
this  is  the  same  thing  as  operation  in  a 
condition  prohibited  by  the  technical 


specifications.  Single  component 
failure(s)  that  are  handled  within  its  TS 
LCOs  would  not  be  reportable  here. 

The  revised  section  will  express  the 
principles  discussed  below. 

The  four  criteria  discussed  here  call 
for  reporting  of  events  or  conditions 
based  on  a  "plant  effect",  e.g.,  "the 
nuclear  power  plant  being  in  a 
condition  outside  the  design  basis  of  the 
plant."  Furthermore,  the  wording  of  the 
criteria  and  the  guidance  in  the 
preamble  to  the  final  rule  imply  that  the 
impact  on  plant  safety  should  be  at  a 
fairly  high  level.  Therefore,  failures, 
specification  problems,  and  loss  of 
safety  margins  that  apply  to  individual 
components  (pieces/parts)  are  not 
reportable  unless  they  affect  the  ability 
to  satisfy  plant  safety  functions 
(including  the  single  failure  criterion). 
However,  individual  component 
problems  which  do  compromise  the 
ability  to  satisfy  safiety  functions  may  be 
reportable,  as  discussed  in  the  guidance 
below. 

The  discussions  below  provide 
further  guidance  on  reportability  under 
these  criteria. 

1.  The  condition  of  the  nuclear  power 
plant,  including  its  principal  safety 
barriers,  being  seriously  degraded. 

The  preamble  to  the  final  rule  [August 
29,  1983;  48  FR  39042]  states: 

"Finally,  this  paragraph  also  includes 
material  (e.g.,  metallurgical  or  chemical) 
problems  that  cause  abnormal 
degradation  of  the  principal  safety 
barriers  (i.e.,  the  fuel  cladding,  reactor 
coolant  system  pressure  boundary,  or 
the  containment).  Examples  of  this  type 
of  situation  include: 

(a)  Fuel  cladding  failures  in  the 
reactor,  or  in  the  storage  pool,  that 
exceed  expected  values,  or  that  are 
unique  or  widespread,  or  that  are 
caused  by  unexpected  factors,  and 
would  involve  a  release  of  significant 
quantities  of  fission  products. 

(b)  Cracks  and  breaks  in  the  piping  or 
reactor  vessel  (steel  or  prestressed 
concrete)  or  major  components  in  the 
primary  coolant  circuit  that  have  safety 
relevance  (steam  generators,  reactor 
coolant  pumps,  valves,  etc). 

(c)  Significant  welding  or  material 
defects  in  the  primary  coolant  system. 

(d)  Serious  temperature  or  pressure 
transients. 

(e)  Loss  of  relief  and/or  safety  valve 
functions  during  operation. 

(f)  Loss  of  containment  function  or 
integrity  including: 

(i)  Containment  leakage  rates 
exceeding  the  authorized  limits. 

(ii)  Loss  of  containment  isolation 
valve  function  during  tests  or  operation. 
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(iii)  Loss  of  main  steam  isolation 
valve  function  during  test  or  operation, 
or 

(iv)  Loss  of  containment  cooling 
capability." 

Examples  of  events  that  the  staff 
would  consider  reportable  as  reactor 
coolant  system  cracks  or  breaks  include 
cracks  or  breaks  that  result  in  leakage. 

Examples  of  events  that  the  staff 
would  consider  reportable  as  significant 
reactor  coolant  system  welding  or 
material  defects  include  items  which 
cannot  be  foimd  acceptable  under 
ASME  Section  XI,  IWB-3600, 
"Analytical  Evaluation  of  Flaws"  or 
items  that  exceed  the  standards  in 
ASME  Section  XI.  Table  IWB-3410-1. 
"Acceptance  Standards." 

Examples  of  events  that  the  staff 
would  consider  reportable  as  serious 
temperature  or  pressiue  transients 
include: 

(1)  Low  temperature  overpressure 
transients  where  the  pressure 
temperature  relationship  violates 
required  restrictions. 

(2)  Substantial  and  increasing  power 
level  oscillations  such  as  occurred  at 
LaSalle  in  1989.  These  would  have 
caused  an  automatic  reactor  trip,  if  not 
preempted  by  a  manual  trip,  and  would 
have  been  reported  as  the  cause  of  a 
trip.  In  this  case,  the  significance  or 
seriousness  was  not  in  the  specific 
temperature  and  pressure  attained, 
which  were  modest,  but  in  the 
implication  that  the  previous 
understandings  and  safety  analyses  of 
BVVR  stability  might  be  deficient. 

Another  type  oi  reportable 
degradation  would  be  loss  of  a  normal 
barrier  between  the  reactor  coolant 
system  and  the  environment.  This  can 
happen  when  one  of  the  Event  V 
isolation  valves  (valves  between  the 
reactor  coolant  system  and  a  low 
pressure  system  outside  containment)  is 
opened. 

2.  The  nuclear  power  plant  being  in 
an  unanalyzed  condition  that 
significantly  compromises  plant  safety. 

The  preamble  to  the  final  rule  (August 
29.  1983;  48  FR  39042)  states: 

"The  Commission  recognizes  that  the 
licensee  may  use  engineering  judgment 
and  experience  to  determine  whether  an 
unanalyzed  condition  existed.  It  is  not 
intended  that  this  paragraph  apply  to 
minor  variations  in  individual 
parameters,  or  to  problems  concerning 
single  pieces  of  equipment.  For 
example,  at  any  time,  one  or  more 
safety-related  components  may  be  out  of 
service  due  to  testing,  maintenance,  or 
a  fault  that  has  not  yet  been  repaired. 
Any  trivial  single  failure  or  minor  error 
in  performing  surveillance  tests  could 
produce  a  situation  in  which  two  or 


more  often  unrelated,  safety-grade 
components  are  out-of-service. 
Technically,  this  is  an  unanalyzed 
condition.  However,  these  events 
should  be  reported  only  if  they  involve 
functionally  related  components  or  if 
they  significantly  compromise  plant 
safety.  When  applying  engineering 
judgment,  and  there  is  a  doubt  regarding 
whether  to  report  or  not,  the 
Commission's  policy  is  that  licensees 
should  make  the  report." 

The  same  discussion  also  states: 

"For  example,  small  voids  in  systems 
designed  to  remove  heat  from  the 
reactor  core  which  have  been  previously 
shown  through  analysis  not  to  be  safety 
significant  need  not  be  reported. 
However,  the  accumulation  of  voids  that 
could  inhibit  the  ability  to  adequately 
remove  heat  from  the  reactor  core, 
particularly  under  natural  circulation 
conditions,  would  constitute  an 
unanalyzed  condition  and  would  be 
reportable." 

Finally,  the  same  discussion  also 
states: 

"In  addition,  voiding  in  instrument 
lines  that  results  in  an  erroneous 
indication  causing  the  operator  to 
misunderstand  the  true  condition  of  the 
plant  is  also  an  unanalyzed  condition 
and  should  be  reported." 

3.  The  nuclear  power  plant  being  in 
a  condition  that  is  outside  the  design 
basis  of  the  plant. 

Examples  of  reportable  events  or 
conditions  include  errors  in  the  actual 
design,  such  as  discovery  that  an  ECCS 
design  does  not  meet  the  single  failure 
criterion.  They  also  include  hardware 
problems  such  as  discovery  that 
required  high  energy  line  break 
restraints  are  not  installed.  In  cases  such 
as  this,  a  10  CFR  50.72  report  is 
sometimes  made  and  then  retracted, 
without  submittal  of  an  LER,  because 
further  analysis  shows  that  the  plant  is 
actually  within  its  design  basis.  For 
example,  analysis  might  show  that  the 
particular  restraints  that  are  missing  are 
not  needed. 

Another  example  of  an  event  or 
condition  that  the  staff  considers 
reportable  is  discovery  that  one  train  of 
a  required  two  train  safety  system  has 
been  inoperable  for  an  extended  period 
of  time  during  operation,  exceeding  the 
LCO  allowed  time.  This  would  be 
considered  outside  the  design  basis 
because,  for  an  extended  period  of  time, 
the  system  could  not  perform  its  safety 
function,  assuming  a  single  failure  in 
the  other  train.  Note  that  these  events  or 
conditions  such  as  this  would  also  be 
reportable  as  an  operation  or  condition 
prohibited  by  the  plant's  technical 
specifications. 


Some  reports  in  this  category  are 
initiated  by  discovery  of  additional 
requirements  from  analysis  of  the  effects 
of  a  postulated  event  for  which  a 
structure,  system,  or  component  must 
meet  a  functional  goal  not  previously 
addressed.  For  example,  wnile 
performing  a  design  basis  review,  it  was 
determined  that  a  portion  of  the 
emergency  service  water  system  piping 
located  in  the  turbine  building,  was  not 
seismically  qualified.  During  a  seismic 
event,  a  failure  in  this  portion  of  the 
piping  could  result  in  internal  Hooding 
affecting  both  Dlv.  1  and  Div.  2  480VAC 
MCCs.  (Note  that  reporting  times  are 
addressed  in  the  discussion  of  Minor 
Issue  1.) 

4.  The  nuclear  power  plant  being  in 
a  condition  not  covered  by  the  plant's 
operating  and  emergency  procedures. 

Essentially,  this  criterion  points  to 
events  where  the  plant  is  in  a  condition 
outside  the  coverage  of  its  operating  and 
emergency  procedures.  A 
straightforward  example  of  this  type  of 
event  was  the  accident  at  Three  Mile 
Island. 

Recent  examples  of  actual  reports 
where  licensees  have  reported  events 
under  this  criterion  appear  to  involve 
elements  of  errors  or  inadequacies  in  the 
procedures.  For  example,  while 
investigating  an  NSSS  vendor  concern 
regarding  boron  precipitation  during 
long-term  cooling  following  a  large 
break  LOCA,  it  was  determined  that  a 
boron  dilution  path  must  be  established 
within  9  hours  instead  of  24  hours  as 
previously  allowed.  This  was 
discovered  by  the  vendor  who 
concluded  that  insufficient  flow  during 
natural  circulation  through  the  reactor 
internal  vent  valves  could  result  in  a 
buildup  of  boric  add  interfering  with 
long-term  cooling. 

With  regard  to  the  staffs  previous 
generic  guidance  in  NUREG-1022  and 
its  supplements: 

(1)  Tne  items  above  which  are  taken 
from  the  preambles  to  the  final  rule  are 
the  same  as  the  previous  generic 
guidance. 

(2)  No  additional  discussion  specific 
to  these  points,' beyond  a  repetition  of 
the  preamble  to  the  final  rule,  was 
found  in  NUREG-1022  and  its 
supplements.  Accordingly,  the  items 
above  which  are  not  taken  from  the 
preambles  to  the  final  rule  may  be 
considered  new  generic  guidance.  They 
are  not  considered  to  be  different 
because  they  are  justified  as 
straightforward  interpretations  of  the 
rules  (in  essence,  reports  of  the  type 
described  ere  required  for  compliance 
with  the  rules). 

Number  of  reports.  The  NRC  staff 
believes  that  the  effect  of  these  positions 
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on  the  number  of  reports  should  be 
small  because  many  of  the  positions 
stated  above  are  the  same  as  the  staffs 
previous  guidance  and  the  remaining 
items,  although  new,  are  considered 
justified  as  straightforward 
interpretations  of  the  rules  (in  essence, 
required  for  compliance  with  the  rules). 

The  BWR  Owners  Group  conducted 
an  opinion  survey  which  estimated  an 
increase  of  about  31  LER's  per  year 
among  28  units,  apparently  associated 
with  the  position  regarding  Item  3, 
outside  design  basis. 

2.2    Reporting  of  Engineering  Design 
Basis  and  Licensing  Basis  Versus 
Regulatory  Design  Basis 

Issue.  Draft  NUREG-1022.  Revision  1. 
Section  3.2.4,  stated  the  following 
guidance: 

"When  evaluating  the  reportability  of 
conditions  that  appear  to  be  outside  the 
design  bases  of  the  plant,  'engineering 
design  bases'  as  defined  in  NUREG- 
1397  •  •   •  should  be  used." 

Some  commentors  believe  that 
considering  outside  "design  basis"  to 
mean  outside  "engineering  design 
basis"  or  "licensing  basis"  as  defined  in 
NUREG-1397  is  a  change  in  the 
reporting  requirement  and  should  more 
appropriately  be  addressed  by 
rulemaking. 

Other  commentors,  in  general, 
questioned  the  applicability  of  the 
examples  provided. 

Discussion.  Sections  50.72(b)(l)(ii) 
and  50.73(a}(2)(ii)  require  reporting  the 
following: 

"Any  event  or  condition  (during 
operation)  that  results  (resulted)  in  the 
condition  of  the  nuclear  power  plant, 
including  its  principal  safety  barriers, 
being  seriously  degraded;  or  results  (that 
resulted)  in  the  nuclear  power  plant 
being: 

(1)  In  an  unanalyzed  condition  that 
significantly  compromises 
(compromised)  plant  safety; 

(2)  In  a  condition  that  is  (was)  outside 
the  design  basis  of  the  plant;  or 

(3)  In  a  condition  not  covered  by  the 
plant's  operating  and  emergency 
procedures." 

Section  50.2  provides  a  definition  of 
design  bases  as  described  in  the 
following: 

"Design  bases  means  that  information 
which  identifies  the  specific  functions 
to  be  performed  by  a  structure,  system, 
or  component  of  a  facility,  and  the 
specific  values  or  ranges  of  values 
chosen  for  controlling  parameters  as 
reference  bounds  for  design.  These 
values  may  be  (1)  restraints  derived 
from  generally  accepted  'state  of  the  art' 
practices  for  adiieving  functional  goals, 
or  (2)  requirements  derived  from 


analysts  (based  on  calculation  and/or 
experiments)  of  the  effects  of  a 
postulated  accident  for  which  a 
structure,  system,  or  component  must 
meet  its  functional  goals." 

NUREG-1397,  "An  Assessment  of 
Design  Control  Practices  and  Design 
Reconstitution  Programs  in  the  Nuclear 
Power  Industry."  February  1991,  states 
on  page  45  that  the  10  CFR  50.2 
definition  of  design  bases  is  used  in 
determining  immediate  notification 
requirements  under  10  CFR  50.72  and 
licensee  event  report  requirements 
under  10  CFR  50.73. 

Conclusion.  Based  on  the  definition  in 
10  CRF  50.2.  the  staff  has  accepted  the 
comments.  The  section  will  be  redrafted 
to  indicate  that  the  definition  of  design 
b^ses  provided  in  10  CFR  50.2  should 
he  used. 

This  is  consistent  with  previous 
statements  published  in  NUREG-1397. 

See  the  response  to  Issue  2.1  for  a 
discussion  of  events  or  conditions 
reportable  as  being  outside  the  plants' 
design  basis. 

Number  of  reports.  The  effect  of  this 
position  on  the  number  of  reports 
should  be  nil  because  it  is  consistent 
with  the  rule,  licensee  comments,  and 
previous  staff  statements  in  NUREG- 
1397. 

2.3  Plant  in  Condition  Not  Covered  by 
Procedures 

Issue.  The  staffs  summary  of  the  May 
7, 1992.  meeting  provides  the  following 
summary: 

"Mostly  agreement — personnel  error 
in  the  use  of  approved  procedure  is 
reportable  only  if  result  is  condition  not 
covered  by  procedures,  such  as  EOPs. 
Because  this  section  of  rule  is  not  well 
understood  and  rarely  used  by  industry, 
draft  NUREG  needs  clarification." 

Conclusion.  The  staff  intends  to 
clarify  the  section. 

This  position  is,  by  its  nature,  not 
inconsistent  with  previous  staff 
guidance. 

See  the  response  to  Issue  2.1  for  a 
discussion  of  events  or  conditions 
reportable  as  not  covered  by  procedures. 

Number  of  reports.  The  effect  of  this 
position  on  the  number  of  reports 
should  be  nil  because,  by  its  nature,  the 
position  will  clarify  the  report  and  make 
it  consistent  with  Ucensee 
understandings  of  the  requirements. 

2.4  Use  of  "Potential"  in  the  Definition 
of  Unanalyzed  Condition 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement — intent  was  not 
postulated  conditions — potential 


failures  not  reportable  under  this 
criterion;  draft  NUREG  will  be  clarified 
to  Umit  to  actual  conditions;  TS  3.0.3 
not  reportable  under  this  section." 

3.0  Event  or  Condition  Tliat  Alone 
Could  Prevent  Fulfillment  of  a  Safety 
Function 

3.1  Reporting  of  Multiple  Independent 
Events  or  Failures. 

Issue.  Draft  NUREG-1022,  Revision  1. 
Section  3.3.3.  stated  the  following 
guidance: 

"Multiple  Independent  Failures 

Whenever  there  are  a  number  of 
simultaneous  independent  events  or 
conditions  that  cause  two  or  more 
functionally  redundant  trains  to  be 
unable  to  perform  their  safety  functions 
concurrently,  they  are  reportable  under 
these  criteria." 

Public  (industry)  comments  assert 
that  multiple  independent  failures  do 
not  meet  the  definition  of  "alone"  in  the 
criterion  and.  therefore,  reporting  is  not 
required.  Other  comments  indicate  that, 
specifically,  the  passage.  "•  *  •  one  or 
more  personnel  errors,  equipment 
failures,  and/or  discovery  of  "  *  * 
inadequacies"  in  10  CFR  50.73(a)(2)(vi) 
does  not  provide  a  basis  for  requiring 
reports  of  multiple  independent 
failures. 

Discussion.  Sections  50.72(b)(2)(iii) 
and  50.73(a)(2)(v)  require  reporting  the 
following: 

"Any  event  or  condition  that  alone 
could  have  prevented  the  fulfillment  of 
the  safety  function  of  structures  or 
systems  that  are  reeded  to: 

(A)  Shutdown  the  reactor  •  •  • 

(B)  Remove  residual  heat  •   •   • 

(C)  Control  the  release  •  •  • 

(D)  Mitigate  the  consequences  •   •  •" 
Section  50.73(a)(2)(vi)  provides  the 

following  guidance  on  this  subject: 

"Events  covered  in  paragraph(a)(2)(v) 
of  this  section  may  include  one  or  more 
personnel  errors,  equipment  failures, 
and/or  discovery  of  design,  analysis, 
fabrication,  construction,  and/or 
procedural  inadequacies.  However, 
individual  component  failures  need  not 
be  reported  pursuant  to  this  paragraph 
if  redundant  equipment  in  the  same 
system  was  operable  and  available  to 
porfonn  the  required  safety  function." 

The  preamble  to  the  final  rule 
discussing  §  50.72(b)(2)(iii)  [August  29, 
1983;  48  FR  39044).  states: 

"This  reporting  r«quirement  is  similai 
to  one  contained  in  S^ion  50.73.  thus 
reflecting  public  comment  identifying 
the  need  for  closer  coordination  of 
reporting  requirements  between 
Sections  50.72  and  50.73." 

The  preamble  to  the  final  rule 
discussing  §50.73(a)(2)(v)  (July  26, 
1983;  48  FR  33854)  states: 


^ 


federal  Register  /  Vol.  58,  No.  66  /  Thursday,  April  8,  1993  /  Proposed  Rules 


18177 


"This  paragraph  is  also  based  •  *  * 
§  50.73(a)(2){v)  of  this  final  rule  covers 
an  event  or  condition  where  redundant 
structures,  components,  or  trains  of  a 
safety  sjistem  could  have  failed  to 
perform  their  intended  function  because 
of  one  or  more  personnel  errors, 
including  procedure  violations; 
equipment  failures;  or  design,  analysis, 
fabrication,  construction,  or  procedural 
deficiencies.  The  event  must  be  reported 
regardless  of  the  situation  or  condition 
that  caused  the  structure  or  systems  to 
be  unavailable  and  regardless  of 
whether  or  not  an  alternate  safety 
system  could  have  been  used  to  perform 
the  safafy  function." 

The  preamble  to  the  final  rule 
discussing  §50.72(b)(2)(iii)  [August  29. 
1983;  48  FR  39044]  states: 

"The  words  'any  instance  of 
personnel  error,  equipment  failure,  or 
discovery  of  design  or  procedural 
inadequacies'  that  appeared  in  the 
proposed  rule  have  been  replaced  by  the 
words  'event  or  condition'." 

Later  on,  the  same  preamble  to  the 
final  rule  states  the  following  guidance: 

"Paragraph  50.72(b)(2)(iii)  covers  an 
event  where  a  safety  system  could  have 
failed  to  perform  its  intended  function 
because  one  or  more  personnel  errors, 
including  procediire  violations, 
equipment  failure;  or  design,  analysis, 
fabrication,  construction,  or  procedural 
deficiencies.  The  event  should  be 
reported  regardless  of  the  situation  or 
condition  that  caused  the  system  or 
structure  to  be  unavailable." 

The  staffs  previous  guidance  in 
NUREG-1022  at  page  C-42  provides  an 
example  of  a  two  train  overpressure 
mitigation  system  (OMS)  failing  to 
operate.  The  reasons  for  this  system 
failing  to  operate  were  that  one  train 
was  out  of  service  for  calibration 
(preventing  its  operation)  and 
equipment  failure  occurred  in  the  other 
train  (preventing  its  operation)  when  the 
system  was  called  upon.  The  staff 
guidance  presented  at  the  end  of  the 
discussion  of  the  event  stated: 

"The  event  is  reportable  because  the. 
OMS  failed  to  perform  its  intended 
function  !50.73(a)(2)(v)l." 

Conclusion.  Based  on  the  rules,  the 
staff  has  concluded  that  the  relevant 
paragraph  on  page  92  of  draft  NUREG- 
1022,  Rev.  1,  should  be  revised  to  read 
as  follows: 

Multiple  equipment  inoperability  or 
unavailability. 

Whenever  an  event  or  condition  exists 
where  the  system  could  have  been 
prevented  from  fulfilling  its  safety 
function  because  of  one  or  more  reasons 
for  equipment  inoperability  or 
unavailability,  it  is  reportable  under 
these  criteria. 


This  is  consistent  with  the  guidance 
provided  in  the  preambles  to  the  final 
rules  for  both  10  CFR  50.72(b)(2)(iii)  and 
50.73(a)(2)(v)  as  discussed  above.  This 
is  also  consistent  with  the  previous  staff 
guidance  provided  in  NUREG-1022  as 
discussed  above. 

Number  of  reports.  The  NRC  staff 
believes  that  the  effect  of  this  position 
on  the  number  of  reports  should  be  nil 
because  it  is  consistent  with  previous 
guidance  in  NUREG-1022,  as  well  as 
with  the  preamble  to  the  final  rule. 

3.2  Reporting  of  Loss  of  Single-Train 
Safety  System 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement — RQC  not  reportable  if 
not  taken  credit  for  in  safety  analysis; 
HPCI  reportable." 

3.3  Reporting  of  Loss  of  Offsite  Power 

Issue.  Draft  NUREG-1022,  Revision  1, 
Section  3.3.3.,  indicates  that  loss  of 
offsite  power  is  reportable  under  10  CFR 
50.72(b)(2)(iii)  and  50.73(a)(2)(v). 

Some  commentors  indicate  that  loss 
of  offsite  power  should  not  be  reported 
under  these  sections  because  their 
offsite  power  is  not  a  safety  system. 

Other  commentors  note  that  offsite 
power  is  not  assumed  to  be  available 
during  or  following  an  accident  and  loss 
of  offsite  power  would  not  alone 
prevent  fulfillment  of  a  safety  function. 

Discussion.  Sections  50.72(b)(2)(iii) 
and  50.W(a)(2)(v)  require  reporting  of 
the  following: 

"Any  event  or  condition  that  alone 
could  have  prevented  the  fulfillment  of 
the  safety  function  of  structures  or 
systems  that  are  needed  to: 

(1)  Shutdown  the  reactor  and 
maintain  it  in  a  safe  shutdown 
condition; 

(2)  Remove  residual  heat; 

(3)  Control  the  release  of  radioactive 
material,  or; 

(4)  Mitigate  the  consequences  of  an 
accident." 

Part  50,  appendix  A.  criterion  17, 
describes  an  offsite  power  system  and 
an  onsite  power  system  that  shall  be 
provided.  It  states: 

"The  safety  function  for  each  system 
(assuming  the  other  system  is  not 
functioning)  shall  be  to  provide 
sufficient  capacity  and  capabihty  to 
assure  that  (1)  specified  acceptable  fuel 
design  limits  and  design  conditions  of 
the  reactor  coolant  pressure  boundary 
are  not  exceeded  as  a  result  of 
anticipated  operational  occurrences  and 
(2)  the  core  is  cooled  and  containment 
integrity  and  other  vital  functions  are 
maintained  in  the  event  of  postulated 
accidents." 


The  preamble  for  the  final  rule 
discussing  §  50.72(b)(2)(iii)  (August  29, 
1983;  48  FR  39044]  states: 

"This  reporting  requirement  is  similar 
to  one  contained  in  50.73,  thus 
reflecting  public  comment  identifying 
the  need  for  closer  coordination  of 
reporting  requirements  between  50.72 
and  50.73." 

The  preamble  to  the  final  rule 
discussing  §50.73(a){2)(v)  [July  26. 
1983;  48  FR  33854]  states: 

"The  intent  of  this  paragraph  is  to 
capture  those  events  where  there  would 
have  been  a  failure  of  a  safety  system  to 
properly  complete  a  safety  function, 
regardless  of  when  the  failures  were 
discovered  or  whether  the  system  was 
needed  at  the  time." 

In  the  same  discussion,  the  preamble 
also  provides  the  following  guidance: 

"The  event  must  be  reported 
regardless  of  the  situation  or  condition 
that  caused  the  structure  or  systems  to 
be  unavailable,  and  regardless  of 
whether  or  not  an  alternate  safety 
system  could  have  been  used  to  perform 
the  safety  function  (e.g.,  high  pressure 
cooling  failed,  but  feed-and-bleed  or  low 
pressure  cooling  were  available  to 
provide  the  safety  function  of  core 
cooling)." 

The  implications,  if  any,  of  previous 
staff  guidance,  provided  in  NUREG- 
1022,  Supp.  1,  page  14,  are  not  clear 
with  respect  to  this  issue.  At  the  end  of 
the  response  to  question  7.24,  which 
involves  a  maintenance  error  while 
shutdown  that  would  never  occur  at 
power  and  which  results  in  a  loss  of 
offsite  power,  it  states: 

"In  addition,  the  event  would  also  be 
reportable  if  the  offsite  power  that  is  lost 
is  required  for  safety  functions  when 
shutdown." 

Conclusion.  Based  on  the  rules  and 
the  preambles  to  the  final  rules,  the  staff 
has  concluded  that  loss  of  offsite  power 
is  reportable  under  10  CFR 
50.72(b){2)(iii)  and  50.73(a)(2)(v).  The 
principal  reasons  are  as  follows: 

(1)  The  rules  require  reporting  "any 
event  or  condition  that  alone  could  have 
prevented  the  fulfillment  of  the  safety 
function  of  structures  or  systems  that 
are  needed  to  accomplish  any  of  four 
defined  functions. 

(2)  The  offsite  power  system  is 
required  to  provide  a  safety  function  as 
stated  in  GE)C  17.  The  specific  safety 
function  defined  in  GOG  17  is  consistent 
with  the  reporting  criteria  in  10  CFR 
50.72{b)(2)(iii)  and  50.73(a)(2)(v). 

(3)  The  preamble  to  the  final  rule 
states  that  "the  event  must  be  reported 

*  *  *  regardless  of  whether  or  not  an 
alternate  safety  system  could  have  been 
used  to  perform  the  safety  function 

•  *  '."The  preamble  to  the  final  rule 
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also  indicates  that  "the  intent  is  to 
capture  those  events  where  there  would 
have  been  a  failure,  regardless  of  when 
the  failures  were  discovered  or  whether 
the  system  was  needed  at  the  time." 

As  stated  above,  the  implications  of 
previous  staff  guidance  in  NUREG- 
1022,  Supp.  1,  are  not  clear  with  respect 
to  this  issue. 

The  staff  intends  to  redraft  the  section 
accordingly. 

Number  of  reports.  In  1991,  LER's 
were  submitted  for  less  than  60  events 
among  109  operating  units  involving  a 
loss  of  offsite  power.  Notifications 
under  10  CFR  50.72  were  made  for  a 
similar  number  of  events.  The  effect  of 
this  position  on  the  number  of  reports 
should  be  negligible  because  most 
events  involving  loss  of  offsite  power 
are  reported  for  other  reasons  anyway. 
Those  other  reasons  include  the 
following: 

1.  10  CFR  50.72(b)(2)(ii)  (Non- 
Emergency  Class)  and  50.73(a)(2)(iv): 

a.  A  loss  of  offsite  power  will 
generally  cause  starting  and  loading  of 
the  diesel  generators.  This  is  often 
reported  as  an  ESF  actuation,  eitlier 
because  of  the  emergency  power  system 
actuations  or  because  of  other  system 
actuations.  In  addition,  the  staff  plans  to 
request  voluntary  reporting  of 
emergency  power  system  actuations  for 
these  cases  where  the  licensee  has  not 
classified  the  emergency  power  system 
as  an  ESF  and  the  event  does  not  meet 
some  other  reporting  criterion,  (see  the 
discussion  of  Issue  1.1). 

b.  If  the  plant  is  operating,  loss  of 
offsite  power  will  generally  cause  a 
reactor  trip,  which  is  reportable  as  an 
RPS  actuation  (see  Issue  1.1). 

2  10  CFR  50.72(a)(l)(i)  (Emergency 
Class): 

a.  A  loss  of  offsite  power  is  generally 
reportable  as  an  unusual  event  (or  a 
higher  emergency  class)  using  either 
NUREG-0654,  which  provides  staff 
guidance  on  emergency  preparedness, 
or  NUMARC  NESP-007,  which  the  staff 
has  endorsed  as  a  voluntary  alternative 
to  NUREG-0654.  via  Regulatory  Guide 
1.101,  Revision  3. 

3.4    Use  of  "Hypothetical  Events"  or 
"Potential  Conditions" 

This  is  an  item  where  consensus  was 
reached  at  the  May  7,  1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement— paragraph(s)  will  be 
clarified  to  remove  refiarences  to 
hypothetical  events  " 


4.0  External  Threat/Significant 
Hampering 

4.1  Reporting  of  Licensee  Responsive 
or  Precautionary  Action 

Issue.  Draft  NUREG-1022.  Revision  1. 
Section  3.2.5,  stated  the  following  on 
this  subject: 

"•  •  *  When  significant  preventive 
actions  are  taken,  such  as  entering 
severe  weather  response  procedures  or 
having  an  extra  operations  shift  on  site, 
or  evacuating  buildings  for  personnel 
protection  during  a  storm  or  tornado,  or 
if  there  are  serious  concerns,  then  the 
situation  is  reportable  under  50.72." 
and 

"•  *  *  An  actual  threat  generates  an 
actual  response.  If  the  plant  staff  takes 
action  to  deal  with  the  situation,  an 
actual  threat  exists." 

Commentors  believe  that  reporting 
precautionary  compensatory  measures 
which  licensees  deem  prudent 
significantly  lowers  the  reporting 
threshold  and  is  not  consistent  with  the 
rule. 

The  staffs  summary  of  the  May  7, 
1992,  meeting  provides  the  following 
description  of  the  issue: 

"Mostly  agreement— Draft  NUREG 
stales  if  significant  preventive  action 
taken,  report;  agreement  that  routine 
precautionary  measures  alone  do  not 
determine  reportability;  NUREG  needs 
better  definition  and  examples." 

Discussion.  Sections  50.72(b)(l)(iii) 
and  50.73(a){2)(iii)  require  reporting  any 
natural  phenomenon  or  other  external 
condition  that  poses  (posed)  an  actual 
threat  to  the  safety  of  the  nuclear  power 
plant  or  significantly  hampers 
(hampered)  site  personnel  in  the 
performance  of  duties  necessary  for  the 
safety  operational  of  the  (nuclear  power) 
plant. 

The  preamble  to  the  final  rule  in 
discussing  §  50.72(b)(l)(iii)  [August  29, 
1983;  48  FR  39042]  states: 

•••  ■  •  yjjjg  paragj-aph  covers  those 
events  involving  an  actual  threat  to  the 
plant  fi^om  an  external  condition  or 
natural  phenomenon,  and  where  the 
threat  or  damage  challenges  the  ability 
of  the  plant  to  continue  to  operate  in  a 
safe  manner  (including  the  orderly 
shutdown  and  maintenance  of 
shutdown  conditions).  The  licensee 
should  decide  if  a  phenomenon  or 
condition  actually  threatens  the  plant. 
For  example,  a  minor  brush  fire  in  a 
remote  area  of  the  site  that  is  quickly 
controlled  by  fire  fighting  personnel 
and,  as  a  result,  did  not  present  a  threat 
to  the  plant  should  not  be  reported. 
However,  a  major  forest  fire,  large-scale 
flood,  or  major  earthouaka  that  presents 
a  clear  threat  to  the  plant  should  be 


reported.  As  another  example,  an 
industrial  or  transportation  accident 
which  occurs  near  the  site,  creating  a 
plant  safety  concern,  should  be 
reported." 

The  preamble  to  the  final  rule 
discussing  §  50.73(a)(2)(iii)  (July  26. 
1983;  48  FR  33856]  states  essentially  the 
same  thing. 

Previous  staff  guidance  in  NUREG- 
1022.  Supp.  1.  February  1984,  on  pages 
6-7,  in  response  to  questions  5.1,  5.2, 
and  5.3,  states: 

"5.1    For  potential  threats  such  as 
tornadoes,  how  close  does  it  have  to 
come  before  it  constitutes  an  'actual' 
threat  to  the  plant?" 

Answer:  The  licensee  mu.st  use 
engineering  judgment  to  determine  if 
there  was  an  actual  threat.  For  example, 
with  regard  to  tornadoes,  the  decision 
would  be  based  on  such  factors  as  the 
size  of  the  tornado,  hnd  its  location  and 
path.  There  are  no  prescribed  limits,  but 
in  general,  situations  involving  only 
monitoring  by  the  plant's  staff  are  not 
reportable,  but  when  preventive  actions 
are  taken  or  if  there  are  serious 
concerns,  then  the  situation  should  be 
carefully  reviewed  for  reportability. 

5.2  Would  a  snowstorm  that 
prevents  people  from  entering  or  leaving 
the  plant  be  reportable? 

Answer:  If  the  snow  significantly 
hampered  personnel  in  the  conduct  of 
their  activities,  the  event  is  reportable. 
The  licensee  must  use  judgment  based 
on  the  amount  of  snow,  the  extent  to 
which  personnel  were  hampered,  the 
extent  to  which  additional  assistance 
could  have  been  available  in  an 
emergency,  the  length  of  lime  the 
condition  existed,  etc.  For  example,  if 
the  snow  prevented  shift  rehef  for 
several  hours,  the  situation  would  be 
reportable. 

5.3  There  was  a  recent  earthquake  in 
New  York  which  we  reported  to  the 
NRC  via  the  Emergency  Notification 
System  (ENS).  Thirty  days  later,  it  was 
clear  thai  there  was  no  actual  threat  to 
the  plant.  Is  an  LER  required? 

Answer:  No.  An  LER  would  not  be 
required.  However,  the  call  on  the-ENS 
was  appropriate  because  of  the  potential 
for  further  seismic  activity  and  public 
interest." 

Conclusion.  Based  on  the  rules  and 
the  preambles  to  the  final  rules,  the  staff 
has  concluded  that  "actual"  threats  and 
events  and  conditions  where  site 
personnel  are  "significantly  hampered" 
in  the  performance  of  safety-related 
activities,  are  reportable. 

The  section  will  be  redrafted  to 
emphasize  these  principles,  along  the 
lines  discussed  in  the  previous 
guidance. 


Federal  Register  /  Vol.  58.  No.  66  /  Thursday.  April  8,  1993  /  Proposed  Rules  18179 


The  redrafted  section  will  include  the 
following  principles: 

(1)  As  indicated  in  the  preamble  to 
the  final  rule,  the  licensee  should 
decide  if  a  phenomenon  or  condition 
actually  threatens  the  plant. 

(2)  As  indicated  in  tne  preamble  to 
the  final  rule,  an  event  such  as  a  major 
forest  fire,  large-scale  flood,  or  major 
earthquake  that  presents  a  clear  threat  to 
the  plact  should  be  reported. 

(3)  With  regard  to  responsive  actions; 

(a)  As  discussed  above  in  the  response 
to  question  5.1,  there  are  no  prescribed 
limits.  In  general,  situations  involving 
only  monitoriilg  by  the  plant's  staff  are 
not  reportable.  When  preventive  actions 
are  taken  or  if  there  are  serious 
concerns,  then  the  situation  should  be 
carefuDy  reviewed  for  reportability. 

(b)  Responsive  actions,  by  themselves, 
do  not  necessarily  indicate  actual 
threats.  Those  which  are  purely 
precautionary,  such  as  placement  of 
sandbags,  even  though  flood  levels  are 
not  expected  to  be  high  enough  to 
require  sandbags,  do  not  necessarily 
trigger  reporting. 

14)  Witn  rscarid  to  predicted  threats: 

(a)  The  staff  would  consider  the 
following  types  of  events  to  be 
reportable  under  10  CFR  50.72(b)(l)(iii) 
as  actus!  threats: 

(i)  Crpdible  predictions  of  floods  with 
a  reaso^eble  likelihood  of  e>;ceeding 
r.ood  control  capabilities. 

(ii)  Tornadoes  seen  from  the  plant. 

(iii)  Earthquakes  detected  at  the  plant. 

(b)  As  indicated  in  the  response  to 
question  5.3.  discussed  above,  some 
items  which  are  considered  actual 
threats  Under  10  CFR  50.72(b)(l)(iii) 
will,  aftlar  the  passage  of  time,  not  be 
considered  actual  threats  under  10  CFR 
50.73(ajf2)(iii). 

This  position  is  consistent  with  the 
general  thnist  of  the  staffs  previous 
generic  guidance  discussed  above. 

See  I^ae  5.3  for  discussion  of  an 
essentiaply  identical  issue  regarding 
internal  threats. 

Number  of  reports.  The  effect  of  this 
position!  on  the  number  of  reports  is 
expecteii  to  be  negligible  because  it  is 
consisteiit  with  the  general  thrust  of 
previous  guidance. 

4.2    Reporting  of  Potential  Threat 
Rather  Than  Actual  Threat 

/ssue.  JDraftNUREG-1022,  Revision  1, 
Section  3.2.5,  stated  the  following 
guidance: 

"The  (^edible  prediction  of  a  flood  or 
severe  weather  that  is  expected  to 
endanger  the  safety  of  the  plant  within 
a  few  days  is  sufficient  cause  to  initiate 
emergency  preparations,  including  an 
ENS  notification  within  one-hour  of 
receipt  of  the  initial  prediction." 


Some  commentors  disagree  about 
whether  reporting  is  required  if 
expected  flooding  is  within  the  plant's 
flood  control  capabilities. 

The  staff's  summary  of  the  May  7. 
1992,  meeting  provides  the  following 
summary  of  the  issue: 

"Minor  disagreenrant  on  flooding  if 
vkithin  flood  control,  early  warning  of 
flood,  tornadoes  seen  from  plant, 
earthquakes;  agreement  that  drafi 
NUREG  needs  better  definitions  and 
examples  of  when  to  make  ENS  call." 

Discussion.  See  Issue  4.1. 

Conclusion.  See  Issue  4.1. 

Number  of  reports.  See  Issue  4.1. 

4 . 3  Reporting  o  f  Encum  brance  to 
Performing  Normal  Work  Activities 

This  is  an  ite.ii  where  consensus  was 
reached  at  the  May  7,  1992.  meeting. 
The  staff's  summary  of  the  meeting 
states: 

"Agreement— not  reportable — draft 
NUREG  needs  clarification  for  normal 
work  activities." 

4.4  Clarification  of  What  Requires  ENS 
and  What  Requires  an  LER 

This  is  an  item  where  consensus  was 
reached  at  the  May  7.  1992.  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement— Draft  NUREG  intent 
was  to  receive  ENS  for  potential  threat 
and  LER  for  actual  threat;  section  needs 
better  definitions  and  rewording  (e.g.. 
hurricane  that  passes  by  requires  ENS, 
not  LER.  unless  plant  damage  occurs)." 

5.0  Internal  ThreatySignificant 
Hampering 

5.1  Reportability  of  Non-Safety- 
Related  Systems  or  Events 

Issue.  Draft  NUREG-1022.  Revision  1, 
Section  3.2.8,  stated  the  following 
guidance: 

"The  scope  of  the  regulation  is  broad, 
covering  more  than  just  safety  systems. 
The  regulation  refers  to  'the  safety  of  the 
nuclear  power  plant'  and  "safe  operation 
of  the  nuclear  power  plant,"  which 
covers  not  only  many  systems  found  in 
the  reactor  building,  but  also  most  of 
those  systems  in  the  turbine  or  auxiliary 
building." 

Some  commentors  believe  that  only 
threats  to  safety-related  systems  are 
reportable;  the  Draft  Rev.  1  could  imply 
that  threats  to  non-safefy-related 
systems  are  also  reportable. 

Discussion.  Sections  5G.72(b)(l)(vi) 
and  50.73(a)(2){x)  require  reporting  of 
the  following: 

"Any  event  that  poses  (posed)  an 
actual  threat  to  the  safety  of  the  nuclear 
power  plant  or  significantly  hampers 
(hampered)  site  personnel  in  the 
performance  of  duties  necessary  for  the 


safe  operation  of  the  nuclear  power 
plant  including  fires,  toxic  gas  releases, 
or  radioactive  releases." 

The  pre.imble  to  the  final  rule 
discussing  S50.72fb)(l){'ri)  [August  29. 
1983;  48  FR  39043)  states: 

"This  provision  requires  reporting  of 
events,  particularly  those  caused  by  acts 
of  personnel,  which  endanger  the  safety 
of  the  plant  or  interfere  with  personnel 
in  performance  of  duties  necessary  for 
safe  plant  operation." 

Conclusion.  Based  on  the  rule  and  the 
preamble  to  the  final  rule,  the  staff  has 
accepted  the  comments.  The  section 
will  be  revised  to  place  more  emphasis 
on  the  reportability  of  "an  actual  threat 
to  the  safety  of  the  nuclear  power  plant" 
as  provided  in  the  rule  and  to  eliminate 
any  implication  that  threats  to  non- 
safety-related  systems  are.  in  and  of 
themselves,  reportable. 

With  regard  to  the  idea  that  only 
threats  to  safety-related  s>'stems  are 
reportable.  10  CFR  50.72(b)(l)(vi}  and 
50.73(a)(2){x)  do  not  refer  specifically  to 
non-safety-related  systems  nor  do  they 
exclude  them.  It  is  expected  that 
virtually  all  events  that  threaten  plant 
safety,  as  discu.ssed  in  the  rule,  could  be 
considered  to  involve  a  threat  to  safety- 
related  systems;  nevertheless,  if  an 
event  involving  only  non-safety-related 
systems  were  to  pose  an  actual  threat  to 
the  safety  of  the  nuclear  power  plant, 
reporting  would  be  required.  (The  staff 
has  not  identified  any  examples  of  such 
an  event.) 

This  position  is  consistent  with  the 
preamble  to  the  final  rule,  discussed 
above.  No  additional  generic  guidance 
on  this  subject  was  found  in  NUREG- 
1022  and  its  supplements. 

Number  of  reports.  The  effect  of  this 
guidance/position  on  the  number  of 
reports  is  expected  to  be  nil  because  it 
is  consistent  with  the  preamble  to  the 
final  rule. 

5.2    Reportability  of  Events  That  Did 
Not  Significantly  Hamper  Personnel 
(Control  Room  Fires). 

Issue.  Draft  N'UREG-1022,  Revision  1, 
Section  3.2.8,  stated  the  following 
guidance: 

"A  fire  in  the  control  room  is  of 
special  interest  to  the  NRC  and  is 
usually  reportable  under  these  criteria 
for  a  variety  of  reasons.  Control  room 
operators  may  have  to  wear  a  breathing 
apparatus  by  procedure  which  hampers 
communications  and  operations. 
Control  room  fires  may  have  safety 
significance  which  is  not  apparent  or 
cannot  be  determined  at  the  time  of  the 
event.  Because  of  the  close  proximity  of 
electrical  equipment,  control  room  fires 
may  involve  more  than  one  train  or 
system,  which  may  be  unknowm  to  the 
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operators.  Heat,  combustion  products, 
or  Bre  fighting  chemicals  may 
significantly  impair  system  operability 
by  damaging  nearby  electrical 
equipment.  Testing,  replacement  of 
electrical  equipment,  or  cleaning  of 
electrical  contacts  near  the  fire  may  be 
required  to  ensure  continued 
operability." 

Some  commentors  believe  that  control 
room  fires  lasting  under  10  minutes  are 
not  reportable  unless  they  require 
donning  protective  equipment. 

Discussion.  Sections  50.72(b)(l)(vi) 
and  50.73(a)(2)(x)  require  reporting  the 
following  tj'pes  of  events: 

"Any  event  that  poses  (posed)  an 
actual  threat  to  the  safety  of  the  nuclear 
power  plant  or  significantly  hampers 
(hampered)  site  personnel  in  the 
performance  of  duties  necessary  for  the 
safety  operation  of  the  nuclear  power 
plant  including  fires,  toxic  gas  releases, 
or  radioactive  releases." 

The  preamble  for  the  final  rule 
discussing  §50.72(b)(l)(vi)  [August  29. 
1983;  48  FR  39043]  states: 

"The  licensee  must  exercise  some 
judgment  in  reporting  under  this 
section.  For  example,  a  small  fire  on  site 
that  did  not  endanger  any  plant 
equipment  and  did  not  and  could  not 
reasonably  be  expected  to  endanger  the 
plant,  is  not  reportable." 

The  staffs  pre\'ious  guidance  in 
NUREG-1022,  Supp.  1,  in  response  to 
question  9.3  regarding  the  reportability 
of  a  fire  in  the  control  room,  states: 

"A  fire  in  the  control  room  is 
considered  reportable  because  it  poses 
an  actual  threat  to  the  plant  and 
significantly  hampers  site  personnel.  To 
be  reportable,  the  test  is  whether  the 
plant  is  actually  threatened  or  personnel 
are  significantly  hampered.  A  fire  does 
not  have  to  actually  damage  the  plant  or 
totally  prevent  site  personnel  duties 
necessary  for  the  safe  operation  of  the 
plant  to  be  reportable." 

Conclusion.  Based  on  the  above 
considerations,  the  staff  has  concluded 
that  control  room  fires  are  generally 
reportable.  A  fire  in  this  location 
generally  threatens  plant  safety  and 
significantly  hampers  the  operators  as 
stated  in  the  staffs  previous  guidance. 
However,  it  is  possible  to  have  very 
small  fires  that  do  not  significantly 
hamper  the  operators  and  do  not  and 
could  not  reasonably  be  expected  to 
threaten  the  plant,  and,  thus,  are  not 
reportable  under  the  provisions  of  the 
rule  and  the  principles  expressed  in  the 
statement  of  considerations.  The  section 
will  be  reworded  somewhat  to  make  this 
clear. 

The  revised  section  will  express  the 
principles  regarding  guidance  on  this 
subject: 


1.  Control  room  fires  are  generally 
considered  reportable  because  they  pose 
an  actual  threat  to  plant  safety  anci  tney 
significantly  hamper  personnel  in  the 
performance  of  necessary  duties.  Among 
the  reasons  are: 

a.  Heat  smoke  or  fire  fighting 
chemicals  may  significantly  hamper 
control  room  operators. 

b.  Control  room  operators  may  have  to 
wear  emergency  breathing  apparatus 
which  significantly  hampers 
communication. 

c.  Because  of  the  close  proximity  of 
electrical  equipment,  more  than  one 
train  or  system  may  be  involved. 

d.  Heat,  smoke,  or  fire  fighting 
chemicals  may  affect  operability  of 
nearby  electrical  equipment. 

2.  However,  it  is  possible  to  have  a 
control  room  fire  which  is  discovered 
and  extinguished  so  quickly  that,  even 
in  this  location,  it  does  not  significantly 
hamper  the  operators  and  did  not  and 
could  not  reasonably  be  expected  to 
threaten  plant  safety  and  thus,  is  not 
reportable.  Generally,  the  staff  believes 
that  control  room  fires  with  the 
following  characteristics  would  fit  in 
the  non-reportable  category: 

a.  No  effect  on  plant  systems; 

b.  No  significant  potential  for 
propagation;  and 

c.  No  donning  of  respiratory 
equipment. 

Examples  could  include: 

a.  Small  paper  fires  in  ash  trays  or 
trash  cans;  or 

b.  Cigarette  bums  of  furniture  or 
upholstery. 

As  discussed  above,  the  staffs 
previous  generic  guidance  indicated 
that  all  control  room  fires  are  reportable; 
this  position  represents  a  relaxation 
relative  to  the  previous  guidance. 

Number  of  reports.  The  effect  of  this 
position  should  be  to  reduce  the  number 
of  reports  because  it  is  a  relaxation 
relative  to  previous  guidance.  However, 
the  reduction  is  expected  to  be  nil 
because  there  are  very  few  reportable 
control  room  fires. 

5.3    Reportability  of  Conservative 
Precautionary  Compensatory  Measures 

Issue.  Draft  NUREG-1022,  Revision  1, 
Section  3.2.8,  stated  the  following 
guidance: 

The  phrase,  "significantly  hampers 
site  personnel."  ranges  from  hindering 
or  interfering  with  (i.e.,  causing 
additional  or  unusual  time-consuming 
precautionary  measures,  such  as 
radiation  work  permits,  protective  or 
anti-contamination  clothing,  cool  suits, 
bunker  gear,  and  self-contained 
breathing  apparatus  in  areas  not 
normally  so  encumbered)  to.  and 
including,  prohibiting  or  preventing 
automatic  or  manual  actions. 


Although  generally  not  reportable, 
precautionary  evacuations  are 
reportable  under  §  50.72  if  the  causative 
condition  is  not  fully  investigated  or 
understood  within  the  one-hour 
reporting  limit  (e.g.,  radiation  monitors 
alarm,  but  grab  samples  had  not  been 
processed). 

Toxic  gas  releases  may  result  in 
temporary  evacuations  of  personnel. 
Evacuation  of  even  a  single  room  or  a 
significant  portion  of  a  large  area  as  a 
result  of  a  gas  release  is  reportable 
because  of  the  potential  of  the  gas  to 
spread. 

Operational  compensatory  measures 
are  required,  such  as  a  power  level 
decrease  or  equipment  operation  swap.  ' 

Commentors  believe  that  reporting 
precautionary  compensatory  measures 
which  licensees  deem  prudent 
significantly  lowers  the  reporting 
threshold  and  is  not  consistent  with  the 
rule. 

The  summary  of  the  May  7,  1992, 
public  meeting  provides  the  following 
summary  of  the  issue: 

"Mostly  agreement— Draft  NUREG 
states  significantly  hampering  includes 
unusual  precautionary  measures.  Agree 
minor  radiation  releases,  single  room 
evacuations,  etc.,  are  not  reportable; 
section  will  be  clarified  to  define 
threshold;  NRC  intent  in  internal/ 
externa!  threat  area  was  not  significant 
increase  in  reporting." 

Discussion.  Sections  50.72(b)(l)(vi) 
and  50.73(a)(2)(x)  require  reporting  the 
following  types  of  events^ 

"Any  event  that  poses  (posed)  an 
actual  threat  to  the  safety  of  the  nuclear 
power  plant  or  significantly  hampers 
(hampered)  site  personnel  in  the 
performance  of  duties  necessary  for  the 
safe  operation  of  the  nuclear  power 
plant  including  fires,  toxic  gas  releases, 
or  radioactive  releases." 

The  preamble  to  the  final  rule  in 
discussing  §50.72(b)(l)(vi)  [August  29, 
1983;  48  FR  39041  and  48  FR  39043) 
states: 

"*  *  *  The  Commission  is  interested 
in  real  or  actual  threats  as  opposed  to 
threats  without  credibility." 
and 

"This  provision  requires  reporting  of 
events,  particularly  those  caused  by  acts 
of  personnel,  which  endanger  the  safety 
of  the  plant  or  interfere  wil5j  personnel 
in  performance  of  duties  necessary  for 
safe  plant  operations." 

Previous  staff  guidance  in  NUREG- 
1022,  Supp.  1,  February  1984,  on  page 
17,  in  response  to  question  9.5,  states: 

"9.5    If  we  have  a  fire  in  the  reactor 
building  that  forces  contractor 
personnel  who  are  doing  a  safety-related 
modification  to  leave,  but  the  fire  did 


Federal  Regigter  /  Vol.  58.  No.  66  /  Thursday,  April  8.  1993  /  Proposed  Rules 


18181 


not  hamper  operations  perstHinel  or 
equipBJent.  would  that  fire  be 
reportable? 

An.swer  No.  The  fire  would  not  be 
repcMltble  if  the  fire  was  not  severe 
enough  that  it  posed  an  actiwl  threat  to 
the  plast  and  the  delay  in  completing 
the  modification  did  not  significantly 
threaten  the  safe  operation  of  the  plant." 

Conclusion.  Based  on  the  rule  and  the 
preamble  to  the  final  rule,  the  staff  has 
accepted  the  comments.  The  section 
will  be  redrafted  to  make  it  clear  that 
only  actual  threats  and  events  or 
conditions  where  site  personnel  are 
significantly  hampered  in  the 
performance  of  duties  necessary  for  the 
safe  operation  of  the  nuclear  power 
plant  need  to  be  reported;  this  is  the 
threshold. 

The  redrafted  section  will  indicate  the 
following  guidance  on  this  subject: 

(1)  The  significant  hampering 
criterion  is  pertinent  to  "the 
performance  of  duties  necessary  for  safe 
operation  of  the  nuclear  power  plant." 
One  w«>y  to  evaluate  this  is  to  ask  if  one 
could  seal  the  room  in  question  (or 
disable  the  function  in  question)  for  a 
very  long  time  and  still  operate  the 
plant  safely. 

(2)  Significant  hampering  includes 
liindering  or  interfering  (such  as  with 
protective  clothing  or  radiation  work 
permits  as  discussed  in  the  draft 
revision)  provided  that  the  interference 
or  delay  is  sufficient  to  significantly 
threaten  the  safe  operation  of  the  plant. 
Thu.s,  for  necessary  actions  that  need  to 
be  taken  within  a  few  minutes,  the  need 
to  process  a  radiation  work  permit  and/ 
or  wear  protective  clothing  would 
constitute  significant  hampering. 
However,  for  necessary  actions  where 
considerable  time  is  available,  the  same 
factors  may  not  constitute  significant 
hampering. 

(3)  Actions  such  as  room  evacuations 
that  are  purely  precautionary  would  not 
constitute  significant  hampering  if  the 
necessary  actions  can  still  be  performed 
in  a  timely  manner. 

This  position  is  consistent  with  the 
general  thrust  of  the  staffs  previous 
generic  guidance  discussed  above. 

See  Issue  4.1  for  discussion  of  an 
essentially  identical  issue  regarding 
external  threats. 

Number  of  reports.  The  effect  of  this 
position  on  the  number  of  reports  is 
expected  to  be  nil  because  it  is 
consi.stant  with  the  general  thrust  of  the 
staffs  guidance,  as  discussed  above. 

5.4    Raportablity  of  Internal  Threats 
That  Have  the  Potential  for  Hampering 

This  is  an  ham  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 


The  staffs  summary  of  the  meeting 
states:  ^ 

"Agreement— not  reportable — draft 
NUREG  needs  clarifications  to  delete 
potential  condition.s." 

6.0  Tech  Spec  Prohibited  Operation  or 
Condition 

6.1  Reportabihty  of  Entry  into  TS  3.0.3 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement— Entry  into  TS  3.0.3  for 
any  reason  is  reportable  under  10  CFR 
50.73." 

6.2  Reportabihty  of  Violations  of 
Administrative  Requirements  of  TS 

Issue.  Draft  NUREG-1022.  Revision  1, 
Section  3.2.2,  on  page  36  stated  the 
following  guidance: 

"Section  6  of  S 1 S,  or  its  equivalent, 
has  a  number  of  idministrative 
requirements  such  as  organizational 
structure;  the  required  number  of 
personnel  ori  shift;  the  maximum  hours 
of  work  permitted  during  a  specified 
interval  of  time;  and  the  requirement  to 
have  to  maintain  and  implement  certain 
specified  procedures.  Failure  to  m'eet 
such  administrative  requirements  is 
prohibited  by  the  TS.  Whether  it  is 
reportable  as  an  LER  depends  upon 
whether  it  results  in  a  condition  covered 
by  the  LER  rjle.  If  a  variance  from  the 
administrative  requirements  of  TS 
results  in  operation  or  conditions 
prohibited  by  the  TS,  the  variance  is 
reportable." 

Example  (4)  on  page  38  of  the  draft 
Revision  1  to  the  NUREG  states,  in  part: 
"•  •  •  However,  if  a  requirement  is 
only  administrative  and  does  not  affect 
plant  operation,  then  an  LER  is  not 
required. 

If  a  change  in  the  plant's 
organizational  structure  is  made  that  has 
not  yet  been  approved  as  a  TS  change, 
an  LER  is  required.  Implementation  of 
TS  changes  before  NRC  approval,  such 
as  deletion  of  a  shift  technical  advisor 
position,  is  clearly  operating  in  a 
condition  prohibited  by  TS  and  would 
be  reportable." 

Some  commentors  state  that  this 
guidance,  particularly  the  sentence.  "If 
a  change  in  the  plant's  organizational 
structure  is  made  that  has  not  yet  been 
approved  as  a  TS  change,  an  LER  is 
required,"  is  not  consistent  with 
previous  guidance  and  will  result  in 
additional  reporting. 

The  summary  of  the  May  7, 1992, 
pubhc  meeting  provides  the  following 
summary  of  this  issue: 

"Mostly  agreement — r^>ortable  if 
affecting  safety  or  operations — draft 


NUREG  needs  substantial  rewording, 
with  better  definitions,  radiation 
protection  guidance,  and  examples  of 
what  not  to  report." 

Discussion.  Sectioo  50.73(a){2)(i)(b) 
requires  reporting.  "Any  operation  or 
condition  prohibited  by  the  plant's 
Technical  Specifications  •  •  •'• 

Section  50.36(c)(5)  states  that 
administrative  controls  within 
Technical  Specifications  are  the 
provisions  related  to  organization  and 
management,  procedures, 
recordkeeping,  review  and  audit,  and 
reporting  necessary  to  assure  operations 
of  the  facihty  in  a  safe  manner. 

The  preamble  to  the  final  rule  for  10 
CFR  50.73  is  silent  regarding 
administrative  Technical  Specifications. 

Previous  guidance  in  NUREG-1022. 
Supp.  1,  at  page  5,  question  2.9.  states 
in  response  to  a  question  regarding 
reporting  of  failures  to  meet 
administrative  requirements  that 
although  failure  to  meet  the 
administrative  requirements  of  the 
Technical  Specifications  is  a  violation, 
whether  it  is  reportable  as  an  LER 
depends  upon  whether  it  results  in  a 
condition  covered  by  10  CFR  50.73.  If 
the  violation  of  the  Technical 
Specifications  results  in  operation 
prohibited  by  the  Technical 
Specifications,  then  the  event  or 
condition  is  reportable.  For  example, 
operation  with  less  than  the  required 
number  of  people  on  shift  or  operation 
with  a  procedure  that  had  not  been 
properly  approved  would  constitute 
operation  prohibited  by  the  Technical 
Specification.  Howevpr,  if  the 
requirement  is  only  administrative  and 
does  not  affect  plant  operation,  then  an 
LER  is  not  required;  for  example,  a 
change  in  the  plant's  organizational 
structure  that  has  no<  yet  been  approved 
as  a  Technical  Specification  change. 

Conclusion.  Tne  staff  has  concluded 
tliat  the  previous  guidance  should 
stand.  Consistent  with  that  guidance, 
the  staff  beheves  that  the  requirement  to 
report,  "Any  operation  or  condition 
prohibited  by  the  plant's  Technical 
Specifications"  goes  to  matters  afTecting 
plant  operation  more  substantially  and 
directly  than  do  purely  administrative 
matters  which  can  include,  for  example, 
simnle  recordkeeping  violations. 

Tne  revised  text  will  express  the 
following  guidance  with  regard  to  this 
subject: 
1.  Discussion  on  page  36: 

(5)  Administrative  Requirements, 
Required  by  Section  6  of  the  STS,  or 
Equivalent 

Section  6  of  the  STS,  or  its  equivalent, 
has  a  number  of  administrative 
requirements  such  as  organizational         . 
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structure;  the  required  number  of 
personnel  on  shift;  the  maximum  hours 
of  work  permitted  during  a  specified 
interval  of  time;  and  the  requirement  to 
have,  maintain,  and  implement  certain 
specified  procedures.  Failure  to  meet 
such  administretive  requirements  is 
prohibited  by  the  TS.  Whether  it  is 
reportable  as  an  LER  depends  upon 
whether  it  results  in  a  condition  covered 
by  the  LER  rule.  If  the  violation  of  the 
administretive  requirements  of  TS 
results  in  operations  prohibited  by  the 
TS,  then  it  is  reportable. 

For  example,  operation  with  less  than 
the  required  number  of  people  on  shift 
would  clearly  constitute  operation 
prohibited  by  the  Technical 
Specifications,  or  operation  with  a 
procedure  that  had  not  been  properly 
approved  would  constitute  operation 
prohibited  by  the  Technical 
Specifications.  However,  if  the 
requirement  is  only  administrative  and 
does  not  affect  plant  operation,  then  an 
LER  is  not  required;  for  example,  a 
change  in  the  plant's  organizational 
structure  that  has  not  yet  been  approved 
as  a  Technical  Specification  change. 

Note  that  radiological  conditions  and 
events  are  generally  reportable  imder 
the  requirements  of  10  CFR  20,403  and 
20.405.  Sections  20.403  and  20.405  use 
the  reporting  methodology  contained  in 
10  CFR  50.72  and  50.73.  Redundant 
reporting  is  not  required. 

2.  Discussion  on  page  38: 

(4)  Administrative  Requirements, 
Required  by  Section  6  of  the  STS,  or 
Equivalent 

Operation  with  less  than  the  required 
number  of  people  on  a  shift  or  operation 
with  a  procedure  that  had  not  been 
properly  approved  would  constitute 
operation  prohibited  by  the  Technical 
Specifications.  However,  if  the 
requirement  is  only  administrative  and 
does  not  affect  plant  operation,  then  an 
LER  is  not  required;  for  example,  a 
change  in  the  plant's  organizational 
structure  that  has  not  yet  been  approved 
as  a  Technical  Specification  change. 

During  a  plant  startup,  a  reactor  water 
cleanup  (RWCU)  system  isolation  was 
initiated  by  a  sensed  high-differential 
flow.  This  condition  is  identified  in  the 
plant's  TS  as  a  required  isolation  during 
the  plant's  present  operational  mode. 
While  trying  to  restore  the  RWCU 
system  to  operation,  the  system 
continually  isolated  from  high 
temperature  to  the  RWCU  system 
demineralizer  bed.  This  RWCU  system 
high  temperature  isolation  was  another 
isolation  required  by  TS  during  the 
plant's  operational  mode.  The  shift 
supervisor  determined  that  reactor 
chemistry  would  deteriorate  and 


eventually  place  the  plant  in  an  LCO 
action  statement.  Therefore,  the  shift 
supervisor  directed  the  RWCU  system 
high-temperature  isolation  be  bypassed, 
even  though  such  action  was  not 
covered  by  approved  procedures.  The 
supervisor  reasoned  that  the  TS  LCO  for 
inoperable  RWCU  system  high- 
temperature  isolation  permitted  up  to 
one-hour  before  the  instrumentation 
must  be  placed  in  the  tripped  condition. 
Within  one-hour  after  the  shift 
supervisor's  decision,  the  jumpers  were 
installed,  the  system  was  returned  to 
operation  (once  the  system  was  started, 
the  hot  water  causing  the  high- 
temperature  isolation  was  pumped  to 
the  feedwater  system),  and  the  jumpers 
were  removed. 

The  installation  without  approved 
procedures  of  jumpers  which  bypass  a 
TS  required  actuation  during  modes 
when  the  actuation  is  required  is  an 
action  prohibited  by  TS  and  an  LER  is 
required. 

This  position  is  consistent  with  the 
staffs  previous  generic  guidance  in 
NUREG-1022,  Supp.  1,  as  discussed 
above. 

Number  of  reports.  The  effect  of  this 
position  on  the  number  of  reports 
should  be  nil  because  it  is  consistent 
with  the  previous  guidance. 

6 . 3  Reportabi  lity  of  Missed 
Surveillance  (Non  ASME  Section  XI 
Surveillances) 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement  on  reporting  when 
missed  surveillance  +  allowable 
extension  +  LCO  action  time  are 
exceeded;  draft  NUREG  will  be 
revised." 

6.4  Reportability  of  Missed  or 
Deficient  IST/ISI/ASME  Sur\'eillance 
Tests  (ASME  Section  XI  Surveillances) 

Issue.  Draft  NURE&-1022,  Revision  1. 
at  page  36,  stated  the  following 
guidance  on  this  subject: 

"Section  50.55a(g)  of  10  CFR  requires 
the  implementation  of  en  IST/ISI 
program  in  accordance  with  the 
appKcable  edition  of  the  ASME  Code  for 
those  pumps  and  valves  whose  function 
is  required  for  safety.  STS  Section  4.0.5 
(or  an  equivalent)  covers  these  testing 
requirements.  If  an  1ST  or  ISI  is  not 
performed  when  required,  or  if  ASME 
Section  XI  tests  or  inspections 
(examinations)  show  that  components 
fail  to  meet  requirements,  the  failures 
are  reportable  when  they  cause  the 
associated  systems  required  for  safety  to 
be  declared  inoperable." 


In  addition,  on  page  39  of  the  draft 
NUREG,  the  following  is  stated  as 
Example  (5): 

"Missed  or  deficient  tests  required  by 
ASME  Section  XI  1ST  and  ISI,  and  by 
STS  4.0.5,  or  equivalent. 

"Examples  oi  reportable  conditions 
are  failures  to  perform  required 
activities  within  specified  times  for 
those  components  governed  by  code 
(i.e..  ASME  BPV  Section  and  the 
licensees'  ISI  and  1ST  program)  and  TS. 
Such  activities  include  stroke  testing 
valves,  testing  valves  in  the  position 
required  for  the  performance  of  their 
safety  function,  verifying  motor- 
operated  valve  stroke  times  for  both 
(open  and  closed)  directions,  using  the 
proper  test  pressures  to  properly  classify 
and  test  active  valves  and  to  increase 
test  frequency  subsequent  to  obtaining 
test  results  that  were  below  certain 
threshold  values.  Not  performing  a 
required  1ST  or  ISI,  or  performing  a 
deficient  1ST  or  ISI  is  reportable  when 
the  associated  systems  required  for 
safety  must  be  declared  inoperable 
because  of  the  missed  or  deficient  1ST 
or  ISI.  This  condition  requires  an  LER." 

There  are  two  issues  raised  by 
commentors.  These  are  (1)  the 
discussion  implies  that  siurveillances 
which  produce  unsatisfactory  results 
(i.e.,  the  system  is  inoperable)  are 
reportable  without  consideration  of 
affected  systems  or  LCO  allowed  outage 
times  and  (2)  in  order  to  be  reportable, 
the  systems  involved  must  be  covered 
by  TS  and  be  inoperable  in  excess  of  TS 
LCO  time  limits  and  surveillance 
extensions. 

The  staffs  summary  of  the  May  7, 
1992,  meeting  provides  the  following 
summary  of  the  issue: 

"Probable  agreement  on  this  issue — 
draft  NUREG  will  be  revised  to  tie  to 
operability,  limit  to  safety  systems,  and 
add  LCO  action  times." 

Discussion.  Section  50.73(a)(2)(i)(B) 
requires  reporting  "Any  operation  or 
condition  prohibited  by  the  plant's 
Technical  Specifications." 

TechnicaiSpecification  Section  4,0.5. 
or  equivalent,  provides  surveillance 
requirements  for  inservice  inspection 
(ISI)  of  ASME  Class  1,  2.  and  3 
components  and  inservice  testing  (1ST) 
of  Class  1,  2,  and  3  pumps  and  valves 
in  accordance  with  Section  XI  of  the 
ASME  Boiler  and  Pressure  Vessel  Code. 
In  connection  with  these  ASME  Section 
XI  surveillances.  Technical 
Specification  4.0.5  specifically  provides 
that  the  allowed  extension  times  in  TS 
4.0.2  are  applicable  to  ASME  Section  XI 
surveillances.  However,  Technical 
Specification  4.0.5  does  not  state  that 
LCO  action  times  or  operability 
determinations  are  applicable  to  missed 
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or  deficient  ASME  Section  XI 
surveillances. 

Therefore,  in  the  case  of  a  missed 
ASME  Section  XI  surveillance,  when 
the  surveillance  interval  plus  the 
allowed  extension  time  has  been 
exceeded,  the  component  or  system  may 
not  automatically  be  considered 
inoperable  and  the  plant  may  not 
automatically  be  placed  under  the 
provisions  of  an  LCO  action  statement. 
In  the  case  of  an  ASME  Section  XI 
surveillance  which  is  performed  on  time 
but  which  indicates  marginal  or 
unsatisfactory  system  or  component 
performance,  the  associated  test  results 
may  not  automatically  require  entry  into 
an  LCO  action  statement.  The  licensee 
would  evaluate  the  situation  and 
declare  the  associated  system  or 
component  inoperable  if  warranted  and 
then  make  a  determination  as  to 
whether  or  not  entry  into  an  LCO  action 
statement  is  required. 

As  discussed  in  response  to  Issue  6.1 
above,  a  consensus  was  reached  at  the 
May  7. 1992,  meeting  indicating  that 
entry  into  Technical  Specification  3.0.3 
for  any  reason  is  reportable  as  an 
"operation  or  condition  prohibited  by 
the  plant's  Technical  Specifications." 
This  occurs  within  one  hour  of  the  time 
when,  as  a  result  of  entry  into  Technical 
Specification  3.0.3.  initiation  of  a  plant 
shut  down  or  mode  change  is  required. 
As  discussed  in  response  to  Issue  6.3 
above,  with  regard  to  non-ASME 
Section  XI  surveillances,  a  consensus 
was  reached  at  the  May  7, 1992,  meeting 
indicating  that  missed  surveillances 
become  reportable  as  an  "operation  or 
condition  prohibited  by  the  plant's 
Technical  Specifications"  when  the 
surveillance  interval  plus  the  allowed 
extension  time  plus  the  LCO  action  time 
has  been  exceeded.  This  means  that  the 
missed  surveillance  becomes  reportable 
under  this  criterion  at  the  time  when,  as 
a  result  of  the  missed  surveillance, 
initiation  of  a  plant  shut  down  or  mode 
cJiange  is  required. 

Conclusion.  Based  on  the  factors 
discussed  above,  the  staff  has  concluded 
that  missed  or  deficient  ASME  Section 
XI  surveillances  are  re{>ortable  under 
Section  50.73(a)(2)(i){B)  as  an 
"operation  or  condition  prohibited  by 
the  plant's  Technical  Specifications"  if 
and  when,  as  a  result  of  the  missed  or 
deficient  surveillance,  a  Technical 
Specification  controlled  system  or 
component  is  declared  inoperable  and 
the  LCO  action  time  for  that  system  or 
component  has  been  exceeded.  That  is. 
the  matter  becomes  reportable  when 
initiation  of  a  plant  shut  down  or  mode 
change  is  required  as  a  result  of  the 
missed  or  deficient  surveillances.  This 
is  consistent  with  the  guidance 
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provided  in  response  to  Issues  8.1,  6.2, 
and  6.3,  as  discussed  above. 

The  staff  will  revise  the  text 
accordingly. 

No  previous  generic  guidance  specific 
to  this  issue  was  found  in  NUREG-1022 
and  its  supplements. 

Number  of  Reports.  The  effect  of  this 
position  on  the  number  of  reports  is 
expected  to  be  small  because  it  appears 
to  be  consistent  with  licensee 
understandings  of  the  requirements  as 
expressed  in  the  comments.  It  should 
decrease  the  number  of  LER's  because 
some  reports  of  missed  ASME  Section 
XI  surveillances  are  currently  being 
submitted. 

Minor  Issues 


1.  Time  Clocks  for  Reporting 

The  staffs  summary  of  the  May  7, 
1992,  public  meeting  provides  the 
following  summary  of  the  issue: 
"Mostly  agreement— BWROG 
proposed  new  definitions  for  event, 
discovery,  and  reportability  dates/times; 
both  BWROG  and  draft  NUREG 
definitions  require  minor  rewrite." 

Comments  included:  "A  section  on 
time  clocks  associated  with  reporting 
should  be  inserted  at  the  appropriate 
point  in  Section  2  of  the  NUREG." 
Industry  believes  that  this  guidance  is 
necessary  because  at  present  giiidance 
on  time  clocks  is  scattered  throughout 
the  draft  Revision  1.  They  believe  new 
definitions  of  event,  discovery,  and 
reportability  time  are  needed. 

Industry  comments  also  stated  that 
licensee  management  concurrence  was 
necessary  for  classifying  a  condition  as 
reportable.  They  objected  to  the  use  of 
the  term  "reasonable  belief  that  a 
condition  exists  used  in  Section  3.2.4 
for  beginning  the  time  clock  for 
reporting,  instead  of  determination  or 
confirmation  of  reportability. 

Industr)'  comments  also  pointed  to  a 
staff  report,  NUREG-1397,  "An 
Assessment  of  Design  Control  Practices 
and  Design  Reconstitution  Programs  in 
the  Nuclear  Power  Industry,"  February 
1991.  This  report  states  on  page  45: 
"The  reporting  requirements  specified 
in  10  CFR  50.9.  50.72,  and  50.73  apply 
equally  to  discrepancies  discovered 
during  DDR  programs.  Therefore,  there 
is  no  regulatory  basis  to  treat 
discrepancies  discovered  during  the 
conduct  of  a  DDR  program  differently 
than  any  other  reportable  item. 
Consequently,  reporting  suspected  but 
unsubstantiated  discrepancies 
discovered  during  a  DDR  program 
should  be  handled  by  the  utility  in  the 
same  manner  as  other  potentially 
reportable  items.  While  it  may  be 
prudent  for  licensees  to  informally 


apprise  the  NRC  of  potentially 
reportable  items  oCoigh  safety 
significance,  formal  reporting  is  not 
required  by  the  existing  regulations 
until  the  determination  is  made  by  the 
licensee.  As  discussed  above,  the 
operability  and  reportability  evaluations 
are  closely  linked.  Therefore,  the 
operability  and  reportability  judgments 
for  each  open  item  could  be  made  in  the 
same  timeframe  and  that  timeframe 
should  be  commensurate  with  the 
perceived  safety  significance  of  the 
item.  Generally,  once  sufficient 
information  becomes  available  to  make 
the  operability  determination,  the 
reportability  determination  should  be 
straightforward." 

However,  the  staff's  previous  generic 
guidance  on  reportability  in  NUREG- 
1022,  Supplement  1.  February  1984.  in 
discussing  question  14.5.  states: 

"14.5    Suppose  a  technician  sees  a 
problem  but  a  delay  occiu^  before  an 
engineer  or  supervisor  has  a  chance  to 
review  the  situation.  When  does  the 
clock  start  and  what  is  the  difference 
between  'event  date'  and  'discovery 
date?" 

Answer:  The  discovery  date  (which 
starts  the  30-day  clock)  is  the  date  that 
the  technician  sees  a  problem. 
Therefore,  as  a  single  event  or 
condition,  it  is  possible  to  have  as  many 
as  four  applicable  dates: 

a.  The  Event  Date  when  the  event 
actual^  occurred  (entered  in  Item  5). 

b^he  Discovery  Date  when  someone 
in  the  plant  recognizes  that  the  event 
has  occurred  starts  the  30-day  clock  and 
should  be  entered  in  Item  5  if  the  event 
date  cannot  be  clearly  defined). 

c.  The  "Reportability"  Date  when 
someone  decides  or  "discovers"  that  the 
event  is  reportable. 

d.  The  Report  Date  when  the  LER  is 
submitted  (entered  in  Item  7). 

If  there  is  a  significant  length  of  time 
(>30  days)  between  event  date  and 
either  the  discovery  or  "reportability" 
date^The  reason  for  the  delay  should  be 
discussed  in  the  LER  text." 

The  staff  plans  to  add  a  new  Section 
2.11,  "Time  Limits  for  Reporting."  to 
include  the  following: 

10  CFR  50.73  requires  submittal  of  an 
LER  "within  30  days  after  the 
discovery"  of  a  reportable  event.  Many 
reportable  events  are  discovered  when 
they  ocau.  However,  if  the  event  is 
discovered  at  some  later  time,  the 
discovery  date  is  when  the  reportability 
clock  starts  under  10  CFR  50.73. 

Discovery  date  is  generally  the  date 
when  the  event  was  discovered  rather 
than  the  date  when  an  evaluation  of  the 
event  is  completed.  This  is  illustrated 
by  the  following  guidance,  taken  from 
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NUREG-1022.  Supplemeot  1,  Fabruary 
1984: 

"14.5    SuppoM  •  tflchnidan  sew  a 
problmn  but  ■  delay  occun  before  an 
engineer  or  supervisor  has  a  chance  to 
review  the  situati(»i.  When  does  the 
clock  start  and  what  is  the  difference 
between  "event  date"  and  "discovery 
date?" 

Answer:  The  discovery  date  (which 
starts  the  3Q-day  clock)  is  the  date  that 
the  technician  sees  a  problem  *  *  *." 

Section  50.72(a)(3)  requires  ENS 
notification  of  the  declaration  of  an 
Emergency  Class  "  •  *  •immediately 
after  notiCcation  of  the  appropriate 
State  or  local  agencies  and  not  later  than 
one-hour  after  the  time  the  licensee 
declares  one  of  the  Emergency  Classes." 

Section  50.72(b)(1)  requires  ENS 
notification  for  specific  types  of  events 
and  conditions  "*  *  *  as  soon  as 
practical  and  in  all  cases,  within  one- 
hour  of  the  occurrence  of  any  of  the 
following:  "  •  *." 

Section  50.72(b)(2)  reqiiires  ENS 
notification  for  specific  types  of  events 
and  conditions  "*  *  *  as  soon  as 
practical  and  in  all  cases,  within  four 
hours  of  the  occurrence  of  any  of  the 
following:  •  •  •." 

The  staff  also  plans  to  clarify, 
simplify,  or  eliminate  additional 
discussions  of  time  clocks  which  are 
contained  in  other  sections.  For 
example,  the  following  discussions  will 
be  deleted: 

a.  The  sixth  paragraph  in  the 
discussion  part  of  Section  3.2.4  at  the 
bottom  of  page  42. 

b.  The  first  paragraph  of  Section  4.3.2. 
on  page  137. 

c.  The  first  paragraph  of  Section  4.3.3, 
on  page  145. 

2.  Additional  Human  Factors  Data 
Timing/ Input 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  sta^s  summary  of  the  meeting 
states: 

"Agreenaent — Commentors  not 
present  at  meeting;  most  of  industry  has 
no  objections  to  draft  NUREG  (not  new 
requirement):  minor  editing  required." 

3.  Engineering  Judgment/Generic 
Implications  for  Other  Plants 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement— Draft  NUREG  will  be 
clarified  to  minimize  discussion  of 
generic  implications  far  other  plants; 
agreement  that  engioeering  judgment 
may  be  used  to  determine  repoitability 
of  events  or  conditions  where  the 
reipiireiiMDts  are  not  adequately  covered 


by  reporting  guidance,  but  it  must  be 
used  judidotisly." 

4.  Reporting  Conoirrent  Component 
Failures/Common  Cause 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement— draft  NUREG  will  be 
rewritten  to  correspond  to  previous 
guidance  on  reporting,  including  when 
to  use  an  LER  and  when  to  use  as  LER 
revision." 

5.  Conditions  Fouind  During  Shutdown 

The  staffs  simimary  of  the  May  7, 
1992,  meeting  provides  the  following 
summar>': 

"Minor  disagreement — Industry 
objects  to  assumption  in  example  that 
degradation  found  during  test  probably 
existed  during  entire  operating  cycle. 
Draft  NUREG  will  be  rewritten  to  clarify 
that  rule  is  for  real  conditions  only  and 
to  clarify  examples;  will  be  consistent 
with  rule  and  previous  guidance." 

The  staff  plans  to  clarify  or  replace 
examples  4,  5,  and  6  in  Section  3.3.1,  as 
necessary,  to  make  it  clear  that  the  rule 
is  for  real  conditions. 

6.  Voluntary  Reporting/Indicator  of 
Complete  Reporting 

The  staffs  summary  of  the  March  7, 
1992.  meeting  provides  the  following 
sumr 


"Mostly  agreement— <frafl  NUREG 
will  be  modified  to  delete  voluntary 
reporting  as  indicator  of  complete 
reporting  (NUMARC  concern)." 

The  staff  intends  to  make  the 
following  revisions  with  regard  to  this 
subject: 

a.  In  Section  2.6,  on  page  17.  delete 
the  statement  to  the  effect  that  licensees 
not  submitting  information  in 
accordance  with  the  reporting  rules  are 
subject  to  enforcement  action. 

b.  Revise  Section  2.9,  on  page  19.  to 
read  as  follows: 

The  preamble  to  the  final  rule  for  10 
CFR  50.73  specifically  addresses  the  use 
of  voluntary  LERs  (July  26, 1983;  48  FR 
33853).  It  states  that"*  *  *  bcensees 
are  permitted  and  encouraged  to  report 
any  event  or  condition  that  does  not 
meet  the  criteria  contained  in  S  50.73(a), 
if  the  licensee  believes  that  the  event  or 
condition  might  be  of  safety  significance 
or  of  generic  interest  or  concern. 
Reporting  requirements  aside,  assurance 
of  safe  operation  of  all  plants  depends 
on  acouate  and  complete  reporting  by 
each  licensee  of  all  events  having 
potential  safety  significance."  Voluntary 
reporting  of  LERs  is  furtlter  discussed  in 
Section  5.1.5  of  this  report  fai  addition, 
voluntary  reporting  is  micouraged  under 


lOCFR  50.72,  as  discussed  in  Section 
4.2.3  of  this  report. 

c.  In  Section  4.2.3,  on  page  130,  delete 
the  following  two  paragraphs: 

"However,  some  licensees  have 
incorrectly  reported  significant  events 
as  volimtary  notifications  because  of 
very  narrow  interpretations  in  their 
reporting  procedures  or  expired  ENS 
notification  time  limits.  Voluntary 
reporting  cannot  be  used  to  avoid  NRC 
enforcement.  Following  the  guidelines 
in  this  NUREG  should  minimize  such 
problems.  Also  see  Section  2.9. 

"There  may  be  a  legitimate  variance 
in  declaring  emergencies  among 
licensees  as  a  result  of  differences  in 
licensees'  emergency  operating 
procedures  and  the  criteria  used  for 
declaring  emergencioe.  Nevertheless, 
such  events  are  reportable  under  10  CFR 
50.72(b)." 

d.  In  Section  5.1.5,  on  page  155, 
delete  the  statemwits  to  the  effect  that 
the  NRC  believes  submittal  of  voluntary' 
LER's  is  a  strong  indicator  of  a  licensee's 
commitment  to  complete  reporting  and 
is  an  effective  way  to  share  operational 
experience,  thus  worthy  of  specific 
credit  and  mention  in  any  appraisal 
involving  operational  data. 

7.  ENS  Content  Question/Requirements 

The  summary  of  the  May  7, 1992, 
public  meeting  stated  the  following  on 
this  subject: 

"Mostly  agreement— draft  NUREG 
will  be  clarified;  questions  are  not 
requirements;  questions  will  be  reduced 
to  minimum  number,  NUMARC  would 
prefer  deletion." 

The  staff  intends  to  clarify  the  NUREG 
to  ensure  industry  understands  that 
questions  are  not  requirements.  The 
revisions  will  include  the  follovnng: 

a.  Add  an  explicit  statement  fn 
Section  4.3  indicating  that  the  listed 
questions,  which  licensees  may 
typically  be  asked  to  address,  are  not 
reporting  requirements. 

D.  Move  the  many  detailed  questions 
in  Sections  4.3.2,  4.3.3..  and  4.3.4  to  an 
Appendix. 

c.  Reduce  the  number  of  questions  in 
the  new  Appendix  to  the  extent  feasible 

8.  References  to  Potential  Enforcement 

The  staffs  summary  of  the  May  7, 
1992,  meeting  stated  the  following  on 
this  subject: 

"Mostly  agreement — Discussion  in 
draft  NUREG  will  be  deleted.  " 

The  staff  plans  to  revise  the  text  as 
described  in  the  response  to  Issue  6, 
above. 

9.  Design  Problem  Reportability  if  LCO 
Entered 

This  is  an  item  where  coosensus  was 
reached  at  the  May  7, 1992,  meeting. 
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The  stafTs  siunmary  of  the  meeting 
states: 

"Agreement— for  ENS.  LCX)  entry 
should  not  make  design  problem 
reportable  (NUMARC  concern); 
references  to  LCO  will  be  deleted  in  this 
section." 

10.  Automatic  FoUow-Up  ENS  Calls  on 
Entering  or  Exiting  LCXDs 

This  is  an  item  where  consensus  was 
reached  at  the  May  7. 1992,  meeting. 
The  stafTs  summary  of  the  meeting 
states: 

"Agreement— delete  LCO  in  this 
section  (NUMARC  concern)." 

11.  Reporting  an  Afler-the-Fact 
Declaration  of  an  Emergency 

This  is  an  item  where  consensus  was 
reached  at  the  May  7.  1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement  that  declaration  itself  is 
not  necessary,  but  notification  upon 
discovery  of  condition  is  required." 

12.  Major  Loss  of  Emergency 
Communications  Capability 

This  is  an  item  where  consensus  was 
reached  at  the  May  7, 1992,  meeting. 
The  staffs  summary  of  the  meeting 
states: 

"Agreement— clarify  examples  for 
loss  of  emergency  communications  and 
assessment;  ENS  loss  is  reportable." 
[FR  Doc.  93-7946  Filed  4-7-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaslon 

18  CFR  Chapter  I 

[Docket  No.  RM93-1 1  -000] 

Revisiona  to  Oil  Pipeline  Regulations 
Pursuant  to  the  Energy  Policy  Act  of 
1992 

Issued  Kphl'Z,  1993. 

agency:  Federal  Energy  Regulatory 
Commission.  DOE. 
ACTION:  Informal  conference  on 
commission  staff  proposal. 


SUMMARY:  On  March  18.  1993.  the 
Federal  Energy  Regulatory  Commission 
Staff  made  available  to  the  public  a  Staff 
proposal  for  revisions  of  the  regulation 
of  oil  pipelines  to  implement  the 
requirements  of  Title  XVIII  of  the 
Energy  Policy  Act  of  1992.  (58  FR 
15.816.  March  24. 1993).  The  instant 
notice  provides  for  an  informal 
conference  to  be  held  among  interested 
persons  to  discuss  Staffs  proposal  in 
advance  of  formal  comments  being 
submitted. 


DATES:  The  Informal  Conference  will  be 
held  April  20. 1993.  Written  comments 
are  due  on  the  Staff  proposal  on  or 
before  May  3. 1993. 
ADDRESSES:  The  Informal  Conference 
will  be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  SUeet.  NE.,  Washington, 
E)C.  in  a  meeting  room  to  be  designated 
later. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Harris  S.  Wood.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NW.,  Washington.  DC  20426. 
Telephone:  (202)  208-0696. 
SUPPLEMENTARY  MfORMATION:  At  the 
conference,  the  Staff  will  be  available  to 
discuss  its  proposal  and  to  answer 
questions  concerning  such  proposal. 
The  Staff  would  like  to  receive  informal 
input  from  interested  persons. 
Accordingly,  there  will  be  no  formal 
presentations  or  written  comments 
submitted  before  or  during  the 
conference.  This  will  be  an  opportunity 
for  interested  persons  and  the  Staff  to 
discuss  informally  the  proposal.  It  is 
expected  that  such  an  informal 
conference  will  help  to  sharpen  the 
formal  comments  on  Staffs  proposal 
which  are  due  to  be  submitted  by  May 
3.  1993. 

It  is  emphasized  that  the  purpose  of 
this  conference  is  informational  only. 
Arguments  on  the  merits  of  the  proposal 
are  to  be  submitted  in  the  May  3 
comments. 

Loia  O.  Casheli. 

Secretary. 

|FR  Doc.  93-6255  Filed  4-7-93;  8:45  am) 

MLLMG  CODE  (Tir-OI-M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Part  301 

[FI-55-91] 
RIN1545-AP98 

Taxable  Mortgage  Pools;  Hearing 
Cancellation 

AGENCY:  Interna!  Revenue  Service, 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  Income  Tax 
Regulations  relating  to  taxable  mortgage 
pools. 

DATES:  The  public  hearing  originally 
scheduled  for  Monday,  April  12. 1993, 
beginning  at  10  a.m.  is  cancelled. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
202-622-7190  (not  a  toll-free  number). 
8UPP1.EMENTARY  INFORMATION:  The 
subject  of  the  pubhc  hearing  is  proposed 
regulations  under  section  7701(i)  of  the 
Internal  Revenue  Code  of  1986.  A  notice 
of  public  hearing  appearing  in  the 
Federal  Register  for  Wednesday. 
December  23..  1992  ^57  FR  61035) 
announced  that  the  public  hearing  on 
proposed  amendments  under  section 
7701  (i)  of  the  Internal  Revenue  Code  of 
1986  would  be  held  on  Monday.  April 
12. 1993.  beginning  at  10  a.m..  in  the 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue  NW.,  Washington. 
DC. 

The  public  hearing  scheduled  for 
Monday.  April  12, 1993,  has  been 
cancelled. 
Dale  D.  Gooda, 

Federal  Register  Liaison  Officer.  Assistarrt 
Chief  Counsel  (Corporate). 
(FR  Doc.  93-8147  Filed  4-7-93;  8:45  am) 
BtLUNQ  COOe  4«3e-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  and  AML 
Program*:  Reduction  and 
Reorganization  of  Staff 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  propoted  Program 
Amendment  Number  63  to  the  Ohio 
permanent  regulatory  and  AML 
programs  (hereinafter  referred  to  as  the 
Ohio  programs)  under  the  Surfoce 
Mining  Contrcl  and  Reclamation  Act  of 
1977  (SMCRA).  The  amendment  was 
initiated  by  Ohio  and  is  intended  to 
reduce  the  staffing  on  the  Ohio 
programs  in  response  to  recent  drops  in 
Ohio  coal  production.  The  amendment 
would  abolish  28  Ohio  staff  positions 
and  would  reorganize  the  remaining 
staff  positions  to  assume  the  existing  job 
duties.  Program  Amendment  Number  63 
does  not  propose  any  revisions  to  Ohio's 
coal  mining  law  or  rules. 

This  document  sets  forth  the  times 
and  locations  that  tlie  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
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comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  10, 
1993.  If  requested,  a  public  bearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  May  3. 1993.  Reouests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
April  23. 1993. 

AOCMESSCS:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  JJeibel,  Director,  Columbus 
Field  Office,  at  the  address  hsted  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM's 
Cdumbua  Field  Office. 

Office  of  Suxfacs  Mining  Reclamation  and 
EnforcBinmjt.  Cohimbuj  Field  OfCcn.  2242 
South  Hamilton  Rfiad.  room  202. 
Cohunbus.  Ohio  43232,  Telephone:  (614) 
866-0578. 

Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855  Fountain 
Square  Cotirt,  Building  H-3,  Columbus, 
Ohio  43224.  Telephone:  (614)  265-6675. 

FOA  FURTHER  MfORMATKM  CONTACT:  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  (614)  866-057a 

SUPP1.EMENTAnY  INFORMATION: 

I.  Background 

On  August  16,  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  foiuid  in  the  August  10, 
1982,  Federal  Register  (47  PR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12.  935.15.  and  935.16. 

II.  DiscuMioa  of  the  Propoeed 
Amendments 

By  letter  dated  March  15,  1993 
(Administrative  Record  No.  OH-1845), 
the  Ohio  Department  of  Natural 
Resources,  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  63.  In  this 
amendment,  Ohio  proposes  to  reduce 
the  staff  of  the  Ohio  programs  by 


abolishing  28  existing  positions.  (%io 
also  proposes  to  reorganize  the 
remaining  staff  positions  to  assume  the 
existing  job  duties. 

Program  Amendment  Number  83 
includes  seven  attachments  intended  to 
describe  Ohio's  proposal  for  the  staffing 
reduction  and  reoganization  and  to 
provide  the  rationale  for  those  actions. 
The  amendment  contains  no  proposed 
revisions  to  Ohio's  coal  mining  law  in 
the  Ohio  Revised  Code  or  coal  mining 
rules  in  the  Ohio  Administrative  Code. 

The  seven  attachments  to  Program 
Amendment  Number  63  are 
summarized  briefly  below: 

(1)  December  29.  1992,  Proposed 
reorganization  of  the  Ohio  Department 
of  Natural  Resources.  Division  of 
Reclamation:  This  document  describes  a 
14-percant  drop  in  Ohio  coal  prodiiction 
between  1987  and  1992  and  describes 
the  resultant  20-percent  drop  in  the 
number  of  active  Ohio  mining  permits. 
57-percent  drop  In  the  number  of  permit 
applications  processed,  and  18-percent 
drop  in  the  number  of  required  mine 
inspections.  The  document  also 
describes  corresponding  reductions  in 
incoming  revenues  to  the  Ohio 
programs  from  mine  permit  fees,  coal 
severance  taxes,  and  Federal  AML 
grants. 

To  offset  these  reductions  in  workload 
and  funding.  Ohio  proposes  a  four-part 
reorganization  of  its  permanent 
regulatory  and  AML  programs: 

(a)  Decentralization  ofthe  bond 
forfeiture  program; 

(b)  Streamlining  of  engineering  design 
work  for  Federally  funded  AML 
reclamation  projects; 

(c)  Abolishment  of  22  positioos, 
including  two  construction  project 
specialists,  two  project  engineer,  one 
environmental  engineer,  one  project 
engineer  intern,  two  design  specialists, 
one  geologist,  two  environmental 
specialists,  four  reclamation  inspectors, 
five  environmental  technicians,  one 
natural  resource  administrator,  one 
computer  operator;  and 

(d)  Creation  of  a  Computer  Services 
section. 

Each  of  these  four  proposed  changes 
is  discussed  and  explained  in  greater 
detail  in  this  attachment  to  the 
amendmnnt; 

(2)  January  21.  1993,  Addendum  to 
the  proposed  reorganization:  This 
document  describes  and  explains  six 
additional  positions  to  be  abolished  as 
part  ofthe  reorganization  ofthe  Ohio 
programs:  One  environmental  specialist, 
two  reclamation  inspectors,  two  word 
processing  specialists,  and  one  account 
clerk; 

(3)  Updated  tables  of  organization 
pursuant  to  the  reorganization; 


(4)  Tables  of  organization  prior  to  the 
reorganization; 

(5)  Position  descriptions  of  28 
positions  to  be  abolished; 

(6)  Position  descriptions  of  30 
positions  which  will  assume  the  duties 
ofthe  abolished  positions;  and 

(7)  Position  descriptions  of  51 
positions  retained  pursuant  to  the 
reorganization. 

in.  Public  &Miiment  Proceduras 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendments 
proposed  by  Ohio  satisfy  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendments  are  deemed 
adequate,  they  will  become  part  ofthe 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  In 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTNER 
INFORMATION  CONTACT'  by  4  p.m.  on 
April  23,  1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  «t  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  cqptinue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  %vishing 
to  meet  with  OSM  representatives  to 
discuss  the  prt^>08ed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
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under  FOR  FURTHER  INFORtlATION 
COMTACT.  All  Buch  meetings  shall  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  ADORCSSES.  A 
written  summary  of  each  public  meeting 
will  be  nude  a  part  of  the 
Administrative  Record. 

TV.  Procedural  Determinations 


Executive  Order  No.  12291 

On,  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
GSM  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  vf  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  o|  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30CFR730.il.  732.15,  and 
732.17(h)(lO),  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submittiid  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  730,  731, 
and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C}  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C1. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  of  the  Office  of 
Management  and  Budget  under  the 
Peperwork  Reduction  Act.  44  U.S.C. 
3507  et  sefl^ 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
.by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  933 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  26. 1993. 
Carl  C.  aoae. 

Assistant  Director,  histem  Support  Center 
(PR  Doc.  93-8201  Filed  4-7-93;  8:45  am] 

BILUNQ  COOC  4910-OS-H 


30  CFR  Perl  944 

Utah  Permanent  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 


SUMMARY:  OSM  is  announcing  receipt  of 
additional  explanatory  information  and 
revisions  pertaining  to  a  previously 
proposed  amendmen^o  the  Utah 
permanent  regulatory  program 
(hereinafter,  the  "Utah  program")  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
additional  explanatory  information  and 
revisions  for  Utah's  proposed  rules 
pertain  to  the  definitions  of  "affected 
area,"  "road."  and  "public  road."  The 
amendment  is  intended  to  revise  the 
Utah  program  to  be  con.sistent  with  the 
corresponding  Federal  regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Utah  program  and 
proposed  amendment  to  that  program 
are  available  for  pubhc  inspection  and 
the  reopened  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment. 


DATES:  Written  comments  must  be 
received  by  4  p.m..  m.d.t.  April  23. 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Utah  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Robert  H.  Hagen.  Director,  Albuquerque  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  505 
Marquette,  NW..  juite  1200,  Albuquerque, 
NM  87102,  Telephone:  (505)  766-1486. 

Utah  Division  of  Oil,  Ga«  and  Mining,  355 
West  North  Temple,  3  Triad  Center.  Ste. 
350.  Salt  Lake  City.  UT  84180-1203, 
Telephone:  (801)  538-5340. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagen,  Telephone:  (505)  766- 
1486. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Utah  Program 

On  January  21, 1981,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Utah  program.  General  background 
information  on  the  Utah  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  of  the  Utah 
program  can  be  found  in  the  January  21, 
1981,  Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning  Utah's 
program  and  program  amendments  can 
be  found  at  30  CFR  944.15,  944.16.  and 
944.30. 

II.  Proposed  Amendment 

By  letter  dated  September  17,  1992, 
Utah  submitted  a  proposed  amendment 
to  its  program  pursuant  to  SMCRA 
(administrative  record  No.  UT-782). 
Utah  submitted  the  proposed 
amendment  in  response  to  a  September 
4, 1992  settlement  agreement  between 
OSM  and  the  Utah  Division  of  Oil,  Gas 
and  Mining  (administrative  record  No. 
UT-778)  and  in  response  to  the  required 
program  amendments  at  30  CFR  944.16. 
(n)  and  (o).  The  provisions  of  the  Utah 
Coal  Mining  Rules  that  Utah  proposed 
to  amend  are  the  definitions  of  "affected 
area,"  "road,"  and  "public  road"  at 
Utah  Administrative  Rule  (Admin.  R) 
645-100-200. 

OSM  published  a  notice  in  the 
November  16,  1992,  Federal  Register 
(57  FR  54032)  announcing  receipt  of  the 
amendment  and  inviting  public 
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comment  on  its  adequacy 
(administrative  record  No.  UT-800). 
The  public  comment  period  ended 
December  16. 1992. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  regarding  the 
definitions  of  "affected  area,"  "road," 
and  "public  road"  at  Utah  Admin.  R. 
R645-100-200.  OSM  noUfied  Utah  of 
the  concerns  by  letter  dated  January  21, 
1993  (administrative  record  No.  UT- 
817). 

Utah  responded  in  a  letter  dated 
March  24, 1993,  by  submitting 
additional  explanatory  information  and 
a  revised  amendment  (administrative 
record  No.  UT-827).  Utah  proposes 
additional  revisions  to  the  definitions  of 
the  terms  "affected  area,"  "road,"  and 
"public  road"  at  Utah  Admin.  R.  R645- 
100-200. 

Utah  proposes  to  revise  the  definition 
of  "affected  area"  to  include  every  road 
used  for  purposes  of  access  to,  or  for 
hauling  coal  to  or  from,  coal  mining  and 
reclamation  operations,  unless  the  road 
(1)  was  designated  as  a  public  road 
pursuant  to  the  laws  of  the  jurisdiction 
in  which  it  is  located;  (2)  is  maintained 
with  public  funds,  and  constructed,  in 
a  manner  similar  to  other  public  roads 
of  the  same  classification  within  the 
jurisdiction;  and  (3)  there  is  substantial 
(more  than  incidental)  public  use. 

Utah  also  proposes  an  editorial  note 
suspending  a  portion  of  the  proposed 
definition  of  "affected  area."  Utah 
incorporates  the  Federal  definition  of 
"affected  area"  that  was  suspended 
insofar  as  it  excludes  roads  which  are 
included  in  the  definition  of  "surface 
coal  mining  operations"  at  30  CFR  700.5 
(51  FR  41960,  November  20, 1986).  In 
addition,  Utah  proposes  to  suspend  the 
definition  of  "affected  area"  insofar  as  it 
excludes  roads  which  are  included  in 
Utah's  definition  of  "coal  mining  and 
reclamation  operations"  at  Utah  Admin. 
R.  645-100-200. 

Utah  proposes  to  revise  the  definition 
of  "road"  to  include  a  surface  right-of- 
way  for  purposes  of  travel  by  land 
vehicles  used  in  coal  exploration.  The 
revised  definition  includes  access  and 
haulroads  constructed,  used, 
reconstructed,  improved,  or  maintained 
for  use  in  coal  mining  and  reclamation 
operations  or  coal  exploration, 
including  use  by  coal  hauling  vehicles 
to  and  from  transfer,  processing,  or 
storage  areas.  The  revised  definition 
does  not  include  ramps  and  routes  of 
travel  within  the  immediate  mining  area 
or  within  spoil  or  coal  mine  waste 
disposal  areas. 

Utah  proposes  to  revise  the  definition 
of  "public  road"  by  restricting  its 
applicability  to  the  provisions  of  Utah 
Admin.  R.  645-103-200,  R645-301- 


521.123,  and  R645-301-521.133,  where 
the  term  is  used  in  the  context  of 
determinations  of  whether  lands  are 
unsuitable  for  mining.  Utah  also 
proposes  to  revise  the  definition  of 
"public  road"  to  include  roads  (1)  for 
which  there  is  substantial  (more  than 
incidental)  public  use;  and  (2)  which 
meet  road  construction  standards  for 
other  public  roads  of  the  same 
classification  in  the  local  jurisdiction. 

m.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Utah  program 
amendment  to  provide  the  public  an 
opportunity  to  reconsider  the  adequacy 
of  the  proposed  amendment  in  light  of 
the  additional  materials  submitted.  In 
accordance  with  the  provisions  of  30 
CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Utah  program. 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaJcing,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

VI.  Procedural  Determinations 

Executive  Order  12291 

On  July  12, 1984,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary,  and  OMB  regulatory  review 
is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 


730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met. 

National  Envimnmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d]) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2){C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  944 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  March  31, 1993. 
Raymond  L.  Lowiie. 

Assistant  Director,  Western  Support  Centei. 
|FR  Doc.  93-8202  Filed  4-7-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
ICG01  93-011] 

Safety  Zone  Regulations:  Fairfield,  CT 
Fire%iK>fkB  Display 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  Coflst  Guard  proposes  to 
establish  a  safety  zone  in  Long  Island 
Sound.  1200  feet  east  of  Jennings  Beach, 
Fairfield.  CT  from  8:45  p.m.  to  9:30  p.m. 
on  July  5, 1993.  This  safety  zone  will  be 
needed  to  protect  the  maritime 
commimity  from  possible  navigation 
hazards  associated  with  a  fireworks 
display.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Long  Island  Sound. 
DATES:  Comments  must  be  received  on 
or  before  May  24, 1993. 
AODRESSeS:  Comments  may  be  mailed  to 
the  Captain  of  the  Port.  120  Woodward 
Avenue.  New  Haven.  CT  06512  or  may 
be  delivered  to  the  Port  Operations 
office  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  federal  holidays.  The 
tolephone  number  is  (203)  468-4464. 

The  Captain  of  the  Port  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operations  office  at  the  above  address. 
FOR  FURTHER  MfORMATION  CONTACT": 
Lieutenant  Commander  D.  D.  Skewes. 
Chief  of  Port  Operations.  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 

SUPP1.£MEMrARY  MFORMATION: 
Request  Edt  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  93-011)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hufuing  by  writing  to  the  Project 


Manager  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Infiannation 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  D.  D. 
Skewes,  Project  Manager.  Captain  of  the 
Port,  Long  Island  Sound,  ancl  LCDR  J. 
Stieb,  Project  Counsel.  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

On  February  23,  1993  the  sponsor, 
Fairfield  Park  Conunission.  Fairfield,  CT 
requested  that  a  fireworks  display  be 
permitted  in  the  vicinity  of  Jennings 
Beach,  Fairfield,  CT  from  8:45  p.m.  to 
9:30  p.m.  on  July  5. 1993. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  within  a  1200  foot  radius 
of  the  Barges  C-33  and  Alchemist, 
which  will  be  located  east  of  Jennings 
Beach,  Fairfield,  CT.  This  zone  is 
required  to  protect  the  maritime 
community  bom  the  dangers  and 
potential  hazards  to  navigation 
associated  with  this  fireworks  display 
which  is  occurring  over  Long  Island 
Sound,  a  na\'igable  waterway.  Entry  into 
or  movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  on  scene 
representative. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  Due  to  the  limited  duration  of  the 
fireworks  display,  the  small  size  of  the 
safety  zone  and  low  level  or  nonexistent 
commercial  vessel  traffic  expected  in 
the  area  during  the  effective  time  of  the 
zone,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  Marine  safety  advisories 
will  be  broadcast  during  the  day  of  the 
event. 

Small  Entitiea 

Under  the  Regulator}-  Flexibility  Act 
(5  U.S.C  601  et  seq).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 


as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C  632). 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  ot  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Envirooraent 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  pubUc  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marina  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Secoirity  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6,  and  160.5. 

2.  A  temporary  section  165.T01-011 
is  added  to  read  as  follows: 

PART  165— (AMENDED] 

I165.T01-011     FekfleM  CT  fire«vorfcs 
display. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  the  Long  Island  Sound  within  a  1200 
foot  radius  of  the  barges  C-33  and 
Alchemist,  the  fireworks  launching 
platforms,  which  will  be  located 
approximately  1200  feet  east  of  Jennings 
Beach.  Fairfield,  CT  in  approximate 
position  41''08'22"N  073*14'02'^. 
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(b)  Effective  date.  This  ragiilation 
becomes  effective  at  8:45  p.m.  July  5, 
1093.  It  terminates  at  9:30  p.m.  July  5, 
1993  unless  tenninated  sooner  by  the 
Captain  of  the  Port  The  rain  date  for 
this  project  is  July  11, 1993  at  the  same 
times. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  165.23  of  this 
part,  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port  or  his  on  scene 
representative. 

Dated:  March  29. 1993. 
H.  Bruce  Dickey, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port,  Long  Island  Sound. 
IFR  Doc  93-8271  Filed  4-7-93;  8:45  am] 
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POSTAL  SERVICE 
39  CFR  Part  111 

Purchasing  of  NOCBUa  and  Parcel 
Lookers 

AGENCY:  Postal  Service. 
ACTION:  Proposed  rule. 

SUUMARY:  The  proposed  rule  change 
would  modify  regulations  on 
centralized  delivery  receptacles  by 
eliminating  the  regulation,  Domestic 
Mail  Manual  §  151.4.  that  requires 
procurements  of  neighborhood  delivery 
and  collection  box  units  (NDCBUs)  and 

f)arcel  lockers  to  be  handled  at  the  local 
evel  in  lots  not  to  exceed  100  units.  The 
proposed  change  would  not  modify 
Postal  Service  regulations  for  installing, 
maintaining  and  replacing  NDCBUs  and 
parcel  lockers  nor  place  any  additional 
requirements  on  mailers  for  recipients 
of  mail. 

DATES:  Comments  must  be  received  on 
or  before  May  10, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Approved  Sources 
Program  Manager.  Procurement  Quality 
Assurance,  U.S.  Postal  Service.  475 
L'Enfant  Plaza  S\V.  N.  Bldg.  Suite  4000. 
Washington.  DC  20260-6204.  Copies  of 
written  comments  will  be  available  for 
public  inspection  between  9  a.m.  and  4 
p.m..  Monday  through  Friday,  in  Suite 
4000.  955  L'Enfant  Plaza  SW.. 
Washington,  DC. 

FOn  FURTHER  INFORMATION  CONTACT: 
Mark  Nepi  (202)  268-4642. 
SUPPl^MENTARY  INFORMATION:  The 
proposed  rule  change  woidd  delete 
Domestic  Mail  Manual  §  151.4.  because 
purchasing  units  in  lots  of  100  at  the 
local  level  is  not  efficient  or  practical. 
and  does  not  serve  the  purpose  for 
which  it  was  adopted.  See  46  PR  14263 


(March  5, 1981).  When  the  Postal 
Service  recently  restructured  the 
number  of  field  procurement  offices 
decreased  from  89  to  10,  making  local 
purchases  impractical.  Also,  at  the  time 
of  the  original  rule  the  Postal  Service 
bought  xmder  20,000  units  yearly,  while 
it  now  buys  about  100,000  NDCBUs  and 
parcel  lockers  yearly.  These  purchases 
are  made  directly  from  preapproved 
suppliers.  The  current  rule  burdens  the 
Postal  Service  with  excessive 
administrative,  quality  control,  and 
purchasing  costs.  It  also  places 
extensive  costs  upon  suppliers  who 
choose  to  participate  in  nimierous 
prociuements.  The  many  smell 
contracts  (at  least  1,000  per  year)  have 
also  made  it  difficult  to  ensure 
consistent,  acceptable  product  quality. 
In  1981  some  companies  and 
organizations  voiced  concerns  that  the 
procurement  of  central  delivery 
equipment  would  negatively  impact 
suppliers  and  distributors  of  related 
products,  including  apartment  mail 
receptacles.  These  concerns  never 
materialized.  The  change  will  not  affect 
the  approval  of  currently  authorized 
manufacturers. 

Although  exempt  from  the 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553  (b).  (c)) 
regarding  proposed  rulemaking  by  39 
U.S.C.  410(a).  the  Postal  Service  invites 
comment  on  the  following  proposed 
revision  of  the  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Federal  Register.  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  150-COLLECTION  AND 
DELIVERY 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C  101, 
401,  403.  404,  3001-3011.  3201-3219.  3403- 
3406,3621.5001. 

S  151.4    [Removed] 

2.  Delete  §  151.4,  which  reads  as 
follows: 

1  SI  .4    Receptacles  TO  BE  purchased  by  the 
Poatal  Service. 

Neighborhood  delivery  and  collection  box 
units  (NDCBUs)  and  parcel  lockers  to  be 
purchased  by  the  Postal  Service  must  be 
procured  In  lots  not  exceeding  100  units. 
Amendments  to  the  provisions  of  this  section 
may  be  made  only  after  notice  is  published 
in  the  Federal  Eegieter  with  opportunity  for 
public  comment. 


An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  this  change  will  be 
published  if  the  proposal  is  adopted. 
Stanley  F.  Miraa, 

Chief  Counsel.  Legislative  Division. 
[PR  Doc.  93-8250  Filed  4-7-93;  8:45  am) 
WLUNO  COM  TTte-ia-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NM-12-1-«456:  FnL-4612-1] 

Approval  and  Promulgation  of  Air 
Quality  Implamentatlon  Plana;  New 
Mexico;  Ravlalon  to  tha  Stata 
implemantatlon  Plan  Addraaaing  PM- 
10  for  Anthony 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rulemaking. 

SUMMARY:  This  action  proposes  approval 
of  a  revision  to  the  New  Mexico  State 
Implementation  Plan  (SIP)  addressing 
PM-10  for  Anthony,  New  Mexico, 
including  a  request  from  the  State,  per 
section  188(f)  of  the  amended  Clean  Air 
Act  (Act),  for  a  waiver  of  the  attainment 
date  for  Anthony.  EPA  may  grant  such 
a  waiver  where  EPA  determines  that 
anthropogenic  sources  do  not  contribute 
significantly  to  violations  of  the  PM-10 
National  Ambient  Air  Quality  Standards 
(NAAQS)  in  the  area.  PM-10  is  defined 
as  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  May  10, 1993. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief.  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  dociiments 
relevant  to  this  proposed  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  docimients 
should  make  an  appointment  with  the 
appropriate  office  at  least  twenty-four 
hours  before  the  visiting  day. 
U.S.  Environmental  Protection  Agency. 
Region  6,  Air  Programs  Branch  (6T- 
AP).  1445  Ross  Avenue.  Dallas.  Texas 
75202-2733. 
New  Mexico  Environment  Department, 
Air  Quality  Bureau,  1190  St.  Francis 
Drive,  room  So.  2100,  Santa  Fe.  New 
Mexico  87503. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Sather,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S.  EPA  Region 
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6, 1445  Ross  Avenue,  Dallas.  Texas 
75202-2733.  Telephone  (214)  655-7258. 

SUPPLEMENTARY  MPOMIA-nON: 

I.  Background 

Anthony,  New  Mexico,  was 
designated  nonattainment  for  PM-10 
and  classified  as  moderate  under 
sections  107(d)(4)(B)  and  188(a)  of  the 
Act,  upon  enactment  of  the  Clean  Air 
Act  Amendments  (CAAA)  of  1990.' 
Please  reference  56  Federal  Register' 
(FR)  56694  (November  6. 1991)  and  57 
FR  13498. 13537  (April  16. 1992).  The 
air  quality  planning  requirements  for 
moderate  PM-10  nonattainment  areas 
are  set  out  in  subparts  1  and  4  of  part 
D,  title  I  of  the  Act.  Subpart  1  contains 
provisions  generally  applicable  to  all 
nonattainment  areas  and  subpart  4 
contains  provisions  speci^cally 
applicable  to  PM-10  nonattainment 
areas.  At  times,  subparts  1  and  4  overlap 
or  conflict  The  EPA  has  attempted  to 
clarify  the  relationship  among  these 
various  provisions  in  the  General 
Preamble  and,  as  appropriate,  in  today's 
notice. 

The  EPA  has  issued  a  "General 
Preamble' '  describing  the  EPA 's 
preliminary  views  on  how  the  EPA 
intends  to  review  SEPs  and  SIP  revisions 
submitted  under  title  I  of  the  Act, 
including  those  State  submittals 
containing  moderate  PM-10 
nonattainment  area  SIP  requirements 
(see  generally  57  FR  13498  (April  16. 
1992)  and  57  FR  18070  (April  28, 
1992)).  The  reader  should  refer  to  the 
General  Preamble  for  a  more  detailed 
discussion  of  the  interpretations  of  title 
I  advanced  in  today's  proposal  and  the 
supporting  rationale.  In  today's 
rulemaking  action  on  the  Anthony,  New 
Mexico,  moderate  PM-10  SIP,  the  EPA 
is  proposing  to  apply  its  interpretations, 
taking  into  consideration  the  specific 
factual  issues  presented.  Thus,  the  EPA 
will  consider  any  timely  submitted 
comments  before  taking  final  action  on 
today's  proposal. 

By  cover  letter  dated  November  8, 
1991,  the  Governor  of  New  Mexico 
submitted  to  EPA  the  SIP  revision  for 
PM-10  concerning  Anthony,  New 
Mexico  that  was  intended  to  satisfy 
certain  Qean  Air  Act  requirements  due 
on  November  15, 1991.  As  outlined 
below,  the  State  of  New  Mexico's  SIP 
revision  for  PM-10  concerning 
Anthony,  a  moderate  PM-10 


'  Th0  1090  AmsndfflmU  to  the  Claan  Air  Act 
made  significant  change*  to  the  air  quality  planning 
requiramanU  Cor  ar«a*  that  do  not  meet  (or  that 
ilpilflrantly  oootrlbula  to  ambient  air  quality  in  a 
nearby  aioa  that  doaa  not  maet]  the  PM-10  national 
ambient  air  quality  ttandanU  («••  Pub.  L.  No.  101- 
549. 104  Stat  2309).  References  herein  ai«  to  the 
Qaan  Air  Ad.  at  ameoded.  42  U.S.C.  7401  et  teq. 


nonattainment  area,  was  reviewed 
against  the  applicable  requirements.  The 
Act  also  specifies  that  those  moderate 
PM-10  nonattainment  areas  designated 
nonattainment  under  section  107(d)(4) 
of  the  Act  were  to  submit  SIPs  to  EPA 
by  November  15.  1991,  and  outlined 
certain  required  items  to  be  included  in 
the  SIPs.  These  required  items,  due 
November  15. 1991.  unless  otherwise 
noted,  include:  (1)  A  comprehensive, 
accurate,  and  current  inventory  of  actual 
emissions  from  all  sources  of  PM-10  in 
the  nonattainment  area  (section 
172(c)(3)  of  the  Act);  (2)  a  permit 
program  to  be  submitted  by  June  30. 
1992,  which  meets  the  requirements  of 
section  173  for  the  construction  and 
operation  of  new  and  modified  major 
stationary  sources  of  PM-10  (section 
189(a)(1)(A));  (3)  a  demonstration 
(including  air  quality  modeling)  that  the 
plan  provides  for  attainment  of  the  PM- 
10  National  Ambient  Air  Quality 
Standards  (NAAQS)  as  expeditiously  as 
practicable  but  no  later  than  December 
31, 1994,  or  a  demonstration  that 
attainment  by  that  date  is  impracticable 
(section  189(a)(1)(B));  (4)  provisions  to 
assure  that  Reasonably  Available 
Control  Measures  (RACM).  including 
Reasonably  Available  Control 
Technology  (RACT).  for  control  of  PM- 
10  will  be  implemented  no  later  than 
December  10, 1993  (sections  172(c)(1) 
and  189(a)(1)(C)).  For  sources  emitting 
insignificant  {de  minimis]  quantities  of 
PM-10.  the  EPA's  policy  is  that  it  would 
be  unreasonable  and  would  not 
constitute  RACM  to  require  controls  on 
the  source  (please  reference  57  FR 
13540).  Also,  when  evaluating  RACM 
and  RACT.  technical  and  economical 
feasibihty  determinations  are  to  be 
conducted  (57  FR  13540-44);  (5) 
quantitative  emission  reduction 
milestones  which  are  to  be  achieved 
every  three  years  imtil  the  area  is 
redesignated  attainment  and  which 
demonstrate  reasonable  further  progress 
(RFP)  toward  attaining  the  PM-10 
NAAQS  (section  189(c));  (6) 
contingency  measures  due  November 
15. 1993  (please  reference  57  FR  13543). 
that  are  to  be  implemented  if  EPA 
determines  that  the  area  has  failed  to 
make  RFP  or  to  attain  the  primary 
standards  by  the  applicable  date 
(section  172(c)(9));  and  (7)  control 
requirements  for  major  stationary 
sources  of  PM-10  precursors,  unless  the 
EPA  determines  inappropriate.  The  Act, 
in  section  189(e),  states  that  control 
requirements  applicable  to  major 
stationary  sources  of  PM-10  will  also  be 
applicable  to  major  stationaiy  sources  of 
PM-10  precursors,  except  where  the 
Administrator  determines  that  such 


sources  do  not  significantly  contribute 
to  PM-10  levels  that  exceed  the  PM-10 
ambient  standards  in  the  area.  As 
outlined  below,  the  State  of  New 
Mexico's  SIP  revision  for  PM-10 
concerning  Anthony,  a  moderate  PM-10 
nonattainment  area,  was  reviewed 
against  the  apphcable  requirements.  The 
reader  is  referred  to  the  Anthony  PM- 
10  SIP  submittal  and  EPA's  supporting 
technical  information  for  pertinent 
details  regarding  each  requirement. 
These  items  are  available  for  public 
review  at  the  addresses  indicated  above. 

II.  Today's  Action 

Section  llO(k)  of  the  Act  sets  out 
provisions  governing  EPA's  review  of 
SIP  submittals  (see  57  FR  13565-13566). 
In  today's  action,  EPA  is  proposing  to 
grant  approval  of  the  plan  revision, 
including  waiver  of  the  moderate  area 
attainment  date,  submitted  to  EPA  on 
November  12, 1991,  for  Anthony.  New 
Mexico  because  it  meets  all  of  the 
applicable  requirements  of  the  Act. 

Analysis  of  State  Submission 

1 .  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.^  See  also  section  110(1)  of  the 
Act.  Also,  the  EPA  must  determine 
whether  a  submittal  is  complete  and 
therefore  warrants  further  EPA  review 
and  action  (see  Section  110(k)(l)  and  57 
FR  13565).  The  EPA's  completeness 
criteria  for  SIP  submittals  are  set  out  at 
40  Code  of  Federal  Regulations  (CFR) 
part  51,  appendix  V  (1991),  as  amended 
by  56  FR  42216  (August  26, 1991).  The 
EPA  attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  the  submission 

After  providing  adequate  notice,  the 
State  of  New  Mexico  held  a  public 
hearing  on  November  8, 1991.  to 
entertain  public  comment  on  the 
implementation  plan  for  Anthony. 
Following  the  public  hearing,  the  plan 
was  adopted  by  the  State  and  signed  by 
the  Governor  on  November  8,  1991.  The 
plan  was  submitted  to  EPA  on 
November  12, 1991,  as  a  proposed 
revision  to  the  SIP. 


'  Section  172(cK7)  of  the  Act  require*  that  plan 
provisloiu  lot  nonattainment  areas  maet  the 
apphcable  provisions  of  section  1 10(aX3). 
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The  SIP  revision  was  reviewed  by 
EPA  to  determine  completeness  shortly 
after  its  submittal,  in  accordance  with 
the  completeness  criteria  referenced 
above.  A  letter  dated  December  30, 
1991,  was  forwarded  to  the  Governor 
indicating  the  completeness  of  the 
submittal  and  the  next  steps  to  be  taken 
in  the  review  process.  As  noted,  in 
today's  action,  EPA  proposes  to  approve 
the  New  Mexico  PM-10  SIP  submittal 
for  Anthony  and  invites  public 
comment  on  the  action. 

2.  PM-10  Emission  Inventory 

Section  172(c)(3)  of  the  Act  requires 
that  Donattainment  plan  provisions 
include  a  comprehensive,  accurate,  and 
current  inventorj-  of  actual  emissions 
from  all  sources  of  relevant  pollutants  in 
the  nonattainment  area. 

The  SIP  revision  submitted  for 
Anthony  includes  a  PM-10  emission 
inventory  for  point  and  area  sources  for 
both  the  Anthony  nonattainment  area 
and  for  Dona  Ana  County.  The  Anthony 
nonattainment  area  is  located  in  Dona 
Ana  County.  In  the  Anthony 
nonattainment  area,  the  State  calculated 
0  tons/year  of  PM-10  emissions  from 
point  sources,  and  37.4  tons/year  from 
certain  area  sources  (36.7  tons/year  from 
un paved  roads  and  0.7  tons/year  from 
paved  roads).  For  Dona  Ana  County,  the 
State  calculated  72.1  tons/year  of  PM- 
10  emissions  from  point  sources,  and 
502,584  tons/year  of  nonanthropogenic 
emissions  from  the  desert  and  well- 
managed  rangelands  (hereafter 
"rangelands/desert").  However,  the 
State  estimation  of  PM-10  emissions 
from  rangelands/desert  In  Dona  Ana 
County  is  a  significant  underestimate 
due  to  calculation  errors.  These 
calculation  errors,  though,  do  not 
significantly  affect  the  overall 
evaluation  of  the  State's  submittal.  In 
any  event,  EPA  has  recalculated  these 
emission  estimates  correcting  the  errors. 
The  nonanthropogenic  emissions  from 
rangelands/desert  In  Dona  Ana  Coxuity 
are  estimated  to  range  between  628,032 
tons/yeai^3.2  million  tons/year.  For  an 
area  the  size  of  the  Anthony 
nonattainment  area,  these 
nonanthropogenic  emissions  are 
estimated  to  range  between  246-1,229 
tons/year.  Please  refer  to  the  technical 
support  document  for  a  detailed 
discussion  of  the  PM-10  emission 
inventory  for  Anthony. 

To  simimarize.  the  mventory 
identified  nonanthropogenic  area  source 
PM-10  emissions  bom  surroxuiding 
rangelands/desert  as  the 
overwhelmingly  dominant  source  of 
PM-10  ambient  concentrations  in  the 
Anthony  nonattainment  area.  Point 
source  Impacts,  within  a  50  kilometer 


radius  of  Anthony,  on  ambient  PM-10 
emissions  were  considered 
insignificant,  as  shown  by  dispersion 
modeling  discussed  later  in  this  notice. 
Point  sources  and  all  other 
anthropogenic  sources,  such  as  paved 
and  unpaved  roads,  are  insignificant 
sources  of  PM-10. 

3.  Nonattainment  New  Source  Review 
Permit  Program 

The  State  of  New  Mexico  has  revised 
Air  Quality  Control  Regulation  (AQCR) 
709  in  order  to  meet  requirements  found 
in  sections  173  and  189(a)(1)(A)  of  the 
Act  for  the  construction  and  operation 
of  new  and  modified  major  stationary 
sources  of  PM-10.  These  revisions,  filed 
with  the  State  Records  and  Archives 
Center  on  June  25, 1992,  were  due 
independent  of  the  November  15, 1991, 
moderate  PM-10  nonattainment  area 
SIP  requirements  addressed  in  today's 
action  and  will  be  addressed  in  detail  in 
a  separate  Federal  Register  Notice. 

4.  Demonstration  that  Attainment  of  the 
PM-10  NAAQS  by  December  31, 1994. 
is  Impracticable/Waiver  Discussion 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit  a 
demonstration  (including  air  quaUty 
modeling)  showing  that  the  plan  will 
provide  for  attainment  as  expeditiously 
as  practicable  but  no  later  than 
December  31. 1994  (See  section 
189(a)(l)(B)(i)  of  the  Act).  Alternatively, 
the  State  must  show  that  attainment  by 
December  31, 1994.  is  impracticable 
(section  189(a)(l)(B)(ii)). 

The  State  of  New  Mexico  has 
demonstrated  that  timely  attainment  of 
the  PM-10  NAAQS  in  Anthony  is  not 
practicable.  The  implementation  of 
reasonably  available  PM-10  SIP  control 
measures  for  Anthony  cannot  prevent 
possible  future  violations  of  the  PM-10 
NAAQS.  The  overwhelmingly  dominant 
sources  of  PM-10  impacting  the 
Anthony  area  are  nonanthropogenic  and 
not  feasibly  controllable. 

The  dominant  source  of  PM-10  in 
Dona  Ana  County  (which  contains 
Anthony)  is  nonanthropogenic 
windblown  soil  from  partially  vegetated 
areas  such  as  well-managed  rangelands 
and  desert,  as  indicated  in  the  emission 
inventory.  Moreover,  anthropogenic 
sources  as  a  whole,  after  the 
implementation  of  reasonable  controls 
(described  below),  do  not  contribute 
significantly  to  violation  of  the  PM-10 
NAAQS  in  the  Anthony  nonattainment 
area.  The  State  therefore  has  requested 
in  the  SIP  a  waiver  of  the  attainment 
date  for  Anthony. 

Section  188(f)  in  the  Act.  entitled 
"Waivere  for  Certain  Areas  ",  states  that 
the  Administrator  may  "waive  a  specific 


date  for  attainment  of  the  standard 
where  the  Administrator  determines 
that  nonanthropogenic  sources  of  PM- 
10  contribute  significantly  to  the 
violation  of  the  PM-10  standard  in  the 
area."  Section  188(0  also  provides  that 
the  Administrator  may  waive  any 
requirement  applicable  to  serious  PM- 
10  nonattainment  areas  "where  the 
Administrator  determines  that 
anthropogenic  sources  of  PM-10  do  not 
contribute  significantly  to  the  violation 
of  the  PM-10  standard  in  the  area."  EPA 
has  issued  draft  guidance  addressing  the 
implementation  of  section  188(0.  See  57 
FR  49705  (November  3,  1992).  The  draft 
guidance  advances  a  legal  interpretation 
of  section  188(0  that  attempts  to 
reconcile  the  two  legal  tests  set  out  in 
that  provision  and  cited  above. 

In  particiilar,  EPA  noted  that  certain 
interpretations  of  section  188(f)  could 
lead  to  an  absurd  result.  If,  for  example, 
a  moderate  area  was  granted  a 
potentially  permanent  attainment  date 
waiver  because  nonanthropogenic 
sources  contribute  significantly  to 
violation  of  the  PM-10  NAAQS,  the  area 
would  not  be  reclassified  for  the 
foreseeable  futiue.  If  EPA  waives  a 
specific  attainment  date  under  section 
188(0,  the  attainment  date  applicable  to 
the  area  will  be  vacated.  Thus,  the 
moderate  area  would  not  be  subject  to 
reclassification  under  section  188(b) 
because  there  simply  would  not  be  an 
applicable  attainment  date  that  the  area 
cannot  practicably  attain  or  that  the  area 
fails  to  meet 

The  effect  would  be  to  relieve  a 
moderate  area  from  the  serious  area 
requirements  without  having  applied 
the  more  stringent  test  that  Congress 
very  specifically  and  expressly  required 
for  a  waiver  of  serious  area 
requirements.  That  is.  a  determination 
that  anthropogenic  sources  do  not 
contribute  significantly  to  violation  of 
the  PM-10  NAAQS.  A  central  rule  of 
statutory  construction  counsels  against 
construing  statutes  in  a  way  that  would 
render  a  provision  meaningless  or  a 
nuHity. 

Therefore,  in  its  preliminary 
guidance,  EPA  advanced  an 
interpretation  of  section  188(fl  to  avoid 
this  result,  to  give  meaning  to  both  legal 
standards  in  section  188(0  and  to  ensiue 
that  a  potentially  enduring  waiver  of  a 
moderate  area  attainment  date  (and. 
therefore,  serious  area  requirements) 
was  granted  consistent  with  the  specific 
legal  standard  set  out  in  the  Act.  Under 
this  interpretation,  a  moderate  area 
seeking  a  potentially  permanent 
attainment  waiver  could  qualify  only  if 
it  also  qualified  for  a  waiver  of  the 
serious  area  requirements.  Thus,  in 
addition  to  determining  that 
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nonanthropogenic  sources  contribute 
significantly  to  violation  of  the  PM-lO 
standard,  EPA  must  also  determine  that 
anthropogenic  sources  in  the  area  do  not 
contribute  significantly  to  violation  of 
the  PM-10  NAAQS  before  granUng  such 
an  attainment  date  waiver  for  a 
moderate  area.  If  such  a  determination 
is  made,  then  the  attainment  date  for 
such  a  moderate  area  could  be  waived 
and  the  area  would  not  be  reclassified 
as  serious.' 

The  contribution  of  reasonably 
controlled  anthropogenic  emissions  to 
exceedances  of  the  PM-10  NAAQS  in 
Anthony  were  estimated  considering, 
among  other  things,  emissions  inventory 
information,  dispersion  modeling  and 
particulate  analysis  of  filters  from  air 
quality  sampUng.  Filters  from  1989  and 
1990.  including  1989  PM-10 
exceedances  of  the  24-hour  NAAQS 
(greater  than  150  ng/m'),  were  analyzed 
by  the  State.  The  analyses  showed  that 
the  particulates  on  the  filters,  for  both 
high  and  low  wind  days,  were 
characteristic  of  the  local  soil 
compositions.  The  filters  had  a  large 
cruslal  component,  indicating  that 
airborne  soil  was  the  dominant 
contributor  to  the  ambient  PM-10 
concentrations,  including  the  1989  24- 
hour  PM-10  exceedances. 

The  State  also  conducted  a  point 
source  modeling  analysis.  The  analysis 
included  point  sources  within  a  50 
kilometer  radius  of  Anthony,  including 
some  point  sources  within  the  State  of 
Texas.  The  Industrial  Source  Complex 
Short-term  (ISCST)  model  was  used  in 
the  evaluation,  and  the  maximum 
predicted  24-hour  impact  from  all 
historical  and  current  point  sources  was 
2.86  ng/m'  of  PM-10.  The  cumulative 
annual  average  was  predicted  to  be  0.69 
Hg/m'  of  PM-10.  The  modeling  shows 
that  industrial  PM-10  point  source 
emissions  insignificantly  affect  the 
Anthony  nonattainment  area. 

The  PM-10  emission  inventory  for 
Anthony  further  shows  that 
anthropogenic  sources  as  a  whole  (e.g. 
point  source  emissions,  unpaved  road 
emissions)  contribute  less  than  40  tons 
per  year  to  the  Anthony  area  ambient 
air.  In  terms  of  ambient  air  quality 
impact,  EPA  estimates  that 
anthropogenic  sources  as  a  whole 
contribute  less  than  5  ^g/m^  to  the 
violation  of  the  24-hour  PM-10  NAAQS 
in  Anthony  and  less  than  1  ng/m'  to  the 
violation  of  the  annual  NAAQS. 


'  Note,  bowevar,  that  an  area  already  reclassified 
as  »«riou*  oould  qualify  for  ■  waiver  of  the 
applicable  mtIous  area  attainment  date  by  meeting 
the  attainnjBot  date  waiver  test  alone.  That  Is, 
demonstraUag  that  nonanthropogenic  sources 
contribute  rignlfirantly  to  the  violation  of  the 
standard  In  the  an 


Accordingly,  EPA  believes  that 
anthropogenic  sources  do  not  contribute 
significantly  to  the  violation  of  the  PM- 
10  NAAQS  in  the  Anthony 
nonattainment  area  and  that  the 
imposition  of  serious  attainment 
requirements  would  not  advance  the 
statute's  PM-10  attainment  objective  in 
any  significant  way.  Therefore,  EPA  is 
proposing  to  waive  the  moderate  area 
attainment  date  for  this  area  as 
authorized  under  section  188(f)  of  the 
Act.  Further  technical  information 
supporting  EPA's  proposed  action  is 
available  at  the  U.S.  EPA  address 
indicated  above. 

5.  RACM  and  RACT  for  Control  of  PM- 
10 

As  noted,  the  initial  moderate  PM-10 
nonattainment  areas  must  submit 
provisions  to  assure  that  RACM 
(including  RACT)  are  implemented  no 
later  than  December  10, 1993  (see 
sections  172(c)(1)  and  189(aKl)(C)).  The 
General  Preamble  contains  a  detailed 
discussion  of  EPA's  interpretation  of  the 
RACM  (including  RACT)  requirement 
(see  57  FR  13539-13545  and  57  FR 
13560-13561).  The  EPA's  interpretation 
of  this  requirement  is  set  out  here  only 
in  broad  terms. 

The  State  should  first  identify 
available  control  measures,  evaluating 
them  for  their  reasonableness  in  light  of 
the  feasibihty  of  the  controls  and  the 
attainment  needs  of  the  area.  A  State 
may  reject  an  available  control  measure 
if  the  measure  is  technologically 
infeasible  or  the  cost  of  the  control  is 
unreasonable.  The  SIP  must 
demonstrate  attainment  of  the  NAAQS 
as  expeditiously  as  practicable  but  no 
later  than  December  31,  1994  (unless  the 
State  demonstrates  that  attainment  by 
that  date  is  impracticable).  Therefore,  if 
a  State  adopts  less  than  all  available 
measures  but  demonstrates,  adequately 
and  appropriately,  that  RFP  and 
attainment  of  the  PM-10  NAAQS  is 
assured,  and  application  of  all  such 
available  measures  would  not  result  in 
attainment  any  faster,  tlien  a  plan  which 
requires  implementation  of  less  than  all 
available  measures  may  be  approved  as 
meeting  the  RACM  requirement.  As  a 
suggested  starting  point  for  determining 
RACM,  EPA  has  identified  available 
control  measures  for  sources  of  fugitive 
dust,  residential  wood  combustion,  and 
prescribed  burning  (see  57  FR  18072- 
18074  (April  28,  1992)).  The  State 
should  add  to  the  list  of  available 
measures  in  an  area  any  measures  that 
public  commenters  demonstrate  may 
well  be  reasonably  available  in  a 
particular  circumstance. 

The  RACT  for  a  particular  source  is 
similarly  determined.  TTie  EPA's 


longstanding  definition  of  RACT  is  the 
lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(see  57  FR  13541).  Thus,  EPA 
recommends  that  available  control 
technology  be  applied  to  those  existing 
sources  in  the  area  that  are  reasonable 
to  control  in  light  of  the  attainment 
needs  of  the  area  and  the  feasibility  of 
controls.* 

A  State  should  submit  a  leasoned 
justification  for  partial  or  hill  rejection 
of  any  available  control  measure 
(including  any  available  control 
technology)  that  explains,  with 
appropriate  documentation,  why  each 
rejected  control  measure  is  infeasible  or 
otherwise  unreasonable  and,  therefore, 
does  not  constitute  RACM  (or  RACT)  for 
the  area.  In  those  PM-10  nonattainment 
areas  where  mobile  sources  significantly 
contribute  to  the  PM-10  air  quality 
problem.  States  also  must  address  the 
section  108(f)  transportation  control 
measures  (see  57  FR  13561). 

The  State  of  New  Mexico  in  the 
Anthony  SIP  reviewed  RACM  and 
RACT  for  control  of  PM-10,  considering 
the  guidance  put  forth  by  EPA  in  the 
April  2,  1991,  Memorandum  from  John 
Calcagni  to  the  Regional  Air  Division 
Directors  entitled  "PM-10  Moderate 
Area  SIP  Guidance:  Final  Staff  Work 
Product".  This  guidance  was  largely 
incorporated  into  the  General  Preamble. 
Following  is  an  analysis  of  the  measures 
employed  to  control  PM-10  in  Anthony. 
New  Mexico. 

a.  Unpaved  roads.  About  one  third  of 
the  streets  in  Anthony  (about  10  miles) 
are  unpaved.  Current  control  measures 
to  suppress  road  dust  include  priming 
(oil  spraying)  roads  and  double 
penetrating  roads  (grading  followed  by 
treatment  with  oil  and  large  aggregate, 
followed  by  treatment  with  oil  and 
small  aggregate).  Priming  roads  helps 
suppress  dust  for  about  a  year  and 
double  penetration  helps  suppress  dust 
for  about  five  years.  In  1990,  four  streets 
were  primed  in  Anthony  and  other 
streets  were  treated  by  double 
penetration  in  conjimction  with  the 
installation  of  new  sewer  lines.  These 
measures  will  continue  until  funds  are 
available  for  paving  the  remaining 
unpaved  public  roads  in  Anthony.  With 
Dona  Ana  County  and  State  funds,  two 
road  projects  are  conducted  per  year  in 
each  State  Road  Commissioner  District. 


*  The  EPA  has  Issued  technological  ar.d  economic 
parameters  that  should  Im  considered  in 
determining  RACT  for  a  particular  source  ;see  5'' 
FR  18073-18074).  j 
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and  Anthony  shares  its  district  (District 
2}  with  five  other  communities. 

In  addition,  it  should  be  noted  that 
most  developers  are  required  to  pave 
newly  established  private  roads  per  the 
recently  revised  (December  11, 1990) 
Land  Subdivision  Regulations  of  Dona 
Ana  County.  It  is  also  important  to  note 
that  in  a  letter  dated  October  29, 1991, 
from  Judith  M.  Price.  Dona  Ana  County 
Planning  Director  and  Assistant 
Manager,  to  Judith  M.  Espinosa, 
Secretary  of  the  New  Mexico 
Environment  Dep>artment.  the  County 
committed  to  implementing  and 
enforcing  a',1  Dona  Ana  County  rules, 
regulations,  pohcies  and  practices, 
including  those  identified  in  the  draft 
PM-10  SlP  which  reduce  airborne  dust 
in  the  Anthony  area  (Appendix  P  of 
Anthony  PM-10  SIP).  Further,  the 
County  rules,  regulations,  policies  and 
practices  identified  in  the  draft  Anthony 
PM-10  SIP  are  identical  to  those 
identified  in  the  final  Anthony  PM-10 
SIP.  Thus,  the  Stats  of  New  Mexico  has 
received  a  commitment  from  E)ona  Ana 
County  that  the  road  dust  control 
measures  cited  above  for  Anthony  will 
continue  to  be  implemented  and 
f.n  forced. 

The  State  also  demonstrated  that  it 
would  be  economically  infeasible  to 
pave  all  of  the  remaining  unpaved  roads 
in  Anthony  at  one  time.  Assuming  a 
road  width  of  24  feet,  the  State 
estimated  that  it  would  cost  over 
$600,000  to  pave  the  remaining 
unpaved  roads  in  Anthony.  The  State 
also  estimated  that  only  36.7  tons  per 
vear  of  PM-10  emissions  come  from  the 
unpaved  roads  in  the  Anthony 
nonattainment  area.  As  indicated  in 
previous  discussion,  EPA  believes  that 
emissions  from  unpaved  and  paved 
roads,  as  well  as  anthropogenic  sources 
as  a  whole,  do  not  contribute  ^ 

significantly  to  the  PM-10  air  quality 
problem  in  Anthony.  Please  reference 
the  technical  support  document  for  a 
discussion  on  the  insignificant  ambient 
air  impact  of  unpaved  road  and  other 
anthropogenic  PM-10  emissions  In  the 
Anthony  nonattainment  area.  Where 
sources  of  PM-10  contribute 
insignificantly  to  the  PM-10  problem  in 
the  area,  EPA  believes  that  it  would  be 
unreasonable,  and  would  not  constitute 
RACM,  for  EPA  to  require  the  State  to 
implement  potentially  available  control 
measures  for  such  sources  (57  FR 
13540).  Nevertheless,  the  State  of  New 
Mexico,  through  Dona  Ana  County,  is 
implementing  control  measures  for 
unpaved  roads  in  the  Anthony 
nonattainment  area  as  discussed  above. 
The  State,  through  the  County,  has 
authority  under  section  116  of  the  Act 
to  require  these  controls,  and  EPA 


proposes  to  approve  the  County 
commitments  regarding  unpaved  road 
control  measiu<es  as  control  measiues 
beyond  RACM  which  strengthen  the 
New  Mexico  SIP. 

b.  Paved  roads.  The  State  estimated 
that  only  about  0.7  tons  per  year  of  PM- 
10  emissions  in  the  Anthony 
nonattainment  area  were  due  to  re- 
entrained  dust  from  about  20  miles  of 
paved  roads,  a  de  minimis  quantity  of 
PM-10.  As  discussed  above.  RACM 
does  not  require  the  implementation  of 
otherwise  available  controls  for 
insignificant  PM-10  sources. 
Nevertheless,  the  Dona  Ana  County 
Road  Department  maintains  the  paved 
public  roads  in  Anthony,  including 
cleanup  of  roads  after  heavy  rains  or 
winds  have  deposited  soil  on  pavement. 
Again,  the  State  of  New  Mexico  has 
received  a  commitment  from  Dona  Ana 
County  that  road  dust  control  measures 
cited  in  the  Anthony  SIP,  including 
maintenance  and  cleanup  of  paved 
roads,  will  continue  to  be  implemented 
and  enforced.  EPA  proposes  to  approve 
the  Coiuity  commitments  regarding 
paved  road  control  measures  as  control 
measures  beyond  RACM  which 
strengthen  the  New  Mexico  SIP. 

c.  Haul  trucks.  The  State  considers 
current  actual  PM-10  emissions  from 
haul  trucks  to  be  de  minimis.  Anthony 
is  a  small  rural  area  (the  nonattainment 
area  measures  about  three  kilometers  by 
one  kilometer)  containing  about  5,000  to 
6,000  people,  and  has  minimal  haul 
truck  activity.  Again,  RACM  does  not 
require  controls  on  insignificant  PM-10 
sources.  Nevertheless,  New  Mexico 
State  policy  requires  all  haul  trucks  to 
be  covered,  and  the  State  has  received 

a  commitment  from  the  County  that  all 
rules,  regulations,  policies  and  practices 
found  in  the  Anthony  PM-10  SIP, 
including  the  covering  of  haul  trucks, 
will  continue  to  be  implemented  and 
enforced.  EPA  proposes  to  approve  the 
County  commitments  regarding  haul 
truck  policy  as  control  measures  beyond 
RACM  which  strengthen  the  New 
Mexico  SIP. 

d.  Unvegetated  areas.  Dona  Ana 
County  receives  on  average  less  than  9 
inches  of  precipitation  per  year,  and  as 
a  result,  there  are  many  dry,  dusty  yards 
and  vacant  lots  in  Anthony.  In  close 
vicinity  to  the  Anthony  PM-10  monitor 
is  a  vacant  lot  (across  the  street, 
southwest  of  the  monitor),  a  partially 
vegetated  lot  (east  of  the  monitor)  and 

a  ballfield  (about  1000  feet  southwest  of 
the  monitor).  The  parking  area  and 
adjacent  road  to  the  unvegetated.  well 
used,  ballfield  are  unpavmL  The 
monitor  itself  stands  on  a  portion  of  a 
parking  lot,  the  surface  of  which  has 
been  ground  to  dust/gravel  or  is  covered 


with  dust/gravel.  In  addition,  there  are 
no  cuj^s,  sidewalks  or  lawns  in  the  area 
of  the  monitor.  The  State  demonstrates 
that  it  would  be  technologically 
infeasible  to  vegetate  the  surroimding 
area  with  groimd  cover  because  the  area 
water  resources  could  not  sustain  the 
necessarj'  ground  cover  to  prevent  wind 
erosion. 

e.  Trash  burning.  Cxirrent  actual  PM- 
10  emissions  due  to  trash  burning  are 
reasonably  controlled.  Any  residual 
emissions  from  trash  burning  are  de 
minimis.  The  New  Mexico  Mr  Qualitv 
Control  Regulation  (AQCR)  301,  entitled 
"Regulation  to  Control  Open  Burning", 
prohibits  the  burning  of  refuse  in  towns 
the  size  of  Anthony.  Also,  by  Coxmty 
ordinance,  it  is  illegal  to  burn  trash  in 
Dona  Ana  County.  AQCR  301  was 
approved  in  the  New  Mexico  SIP  on 
May  31, 1972,  at  37  FR  10881.  In  1983, 
the  State  added  a  definition  of  "open 
burning"  to  the  regulation.  EPA  \iews 
the  Slate's  Regulation,  approved  in  the 
SIP  over  twenty  years  ago,  as 
reasonable,  enforceable,  and  responsible 
for  maintaining  the  de  minimis  PM-10 
emissions  ftt)m  trash  burning.  EPA  is 
proposing  to  approve  in  today's  action, 
the  revised  AQCR  301  to  include  the 
definition  of  "open  burning"  in  order  to 
strengthen  the  New  Mexico  SIP.  Also, 
by  its  letter  to  the  State  dated  October 
29.  1991.  the  County  committed  to  the 
continuing  implementation  and 
enforcement  of  its  trash  burning 
ordinance.  EPA  is  proposing  to  approve 
the  County's  commitment  regarding  the 
implementation  and  enforcement  of  its 
trash  burning  ordinance  as  a  control 
measiue  beyond  RACM  which 
strengthens  the  New  Mexico  SIP. 

/.  Wood  burning  (home  heating).  The 
State  considers,  and  EPA  agrees,  that 
PM-10  emissions  due  to  wood  burning 
(home  heating)  are  de  minimis.  As 
discussed  earber.  RACM  does  not 
require  controls  on  insignificant  PM-10 
sources.  Filter  analyses  of  the  PM-10 
24-hour  exceedance  days  bom  1989 
(including  a  low  wind  day,  December 
24, 1989),  indicate  that  wood  smoke  was 
not  a  significant  contributor  to  any  of 
the  1989  exceedances.  Analyses  of 
additional  filters  from  1989  and  1990 
(through  March  of  1990)  also  indicate 
that  wood  smoke  was  not  a  significant 
contributor  to  the  PM-10  concentrations 
measured  on  those  filters.  Extensive 
documentation  on  this  filter  analysis, 
consisting  of  x-ray  fluorescence  studies 
of  both  PM-10  filters  and  soil  samples, 
is  presented  in  Appendix  B  of  the 
Anthony  SIP. 

g.  Off-road  recreational  vehicles.  The 
State  considers,  and  EPA  agrees,  that 
PM-10  amissions  due  to  off-road 
recreational  vehicles  also  are  de 
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minimis.  Due  to  low  income  levels,  off- 
road  recreational  vehicles  are 
uncommon  in  or  around  Anthony. 
Aerial  photographs  did  not  portray  any 
areas  near  Anthony  with  the  distinctive 
patterns  of  off-road  vehicle  use.  Again, 
RACM  does  not  require  controls  on 
insignificant  PM-10  sources. 

h.  Agricultural  lands.  The  State 
considers,  and  EPA  agrees,  that  PM-10 
emissions  from  croplands  are 
insignificant.  No  a^cultural  tilling 
takes  plaoe  in  the  Anthony 
nonattaioment  area.  Further,  most 
farmlands  in  Dona  Ana  County  are 
located  along  the  Rio  Grande  river  flood 
plain,  an  area  containing  more  rich  and 
well  developed  soils.  As  discussed 
earlier  in  this  notice,  RACM  does  not 
require  controls  on  insignificant  sources 
of  PM-10  emissions.  Please  reference 
the  technical  support  document  for 
additional  information  regarding  the 
insignificant  amount  of  PM-10 
emissions  from  agricultural  lands 
affecting  the  Anthony  nonattainment 
area.  In  addition,  work  hy  the  soil 
conservation  service  has  shown  that 
essentially  all  of  the  Dona  Ana  Coimty 
croplands  are  in  compliance  with  the 
Food  Security  Act  (please  reference 
Appendix  F  of  the  Anthony  SIP). 

i.  RangeJands/Desert.  The  Anthony 
nonattainment  area  consists  of  the 
township  limits  (about  three  kilometers 
by  one  kilometer).  Rangelands/desert 
are  a  very  significant  contributor  to  PM- 
10  emissions  in  the  Anthony  area,  an 
area  surrounded  by  sandy,  dry  and 
partially  vegetated  terrain.  Anthony  is 
located  in  a  Chihuahuan  desert 
grassland  ecosystem.  About  86%  of 
Dona  Ana  County  is  classified  as 
rangeland,  and  the  State  estimated  Dona 
Ana  County  PM-10  emissions  from 
rangelands/desert  at  502.584  tons  per 
year  (please  note  that  this  is  an 
imdere.«tiraate  due  to  calculation  errors 
as  detailed  above  and  in  the  technical 
support  document.  The  corrected 
estimate  should  be  at  least  628,032  tons 
per  year).  Those  estimates  of  PM-10 
emissions  were  derived  from  the 
Modified  Windblown  Dust  Equation 
detailed  in  the  EPA  document  Control 
of  Open  Fugitive  Dust  Sources  (EPA- 
450/3-88-008).  and  reflect  a  reasonable 
estimate  of  nonanthropogenic  PM-10 
emissions  from  the  open  rangeland  and 
desert  areas  in  Dona  Ana  County. 

The  desert  portion  of  what  EPA  has 
categorized  as  rangelandfv/desert  is  in  a 
natural,  largely  undisturbed  state.  Thus, 
any  PM-ID  emissions  from  these  lands 
are  reasonably  considered  to  be  of 
nonanthropogenic  origin.  For  the 
reasons  set  out  below  (and  in  supporting 
technical  information),  EPA  also 
believes  that  PM-10  emissions  bom  the 


siuTounding  rangelands  are  also 
reasonably  viewed  as  being  of 
nonanthropogenic  origin. 

Livestock  grazing  in  the  Anthony  area 
(Mimbres  Resource  Area)  is  managed 
under  Federal  law.  The  relevant  law 
includes  the  Taylor  Grazing  Act  of  1934, 
the  Federal  Land  Policy  and 
Manaeement  Act  of  1976  and  the  Public 
Rangelands  Improvement  Act  of  1978. 
The  Bureau  of  Land  Management  (BLM) 
is  the  Federal  Agency  charged  with 
managing  the  rangelands.  The  BLM 
emphasizes  prevention  of  deterioration, 
and  conservation  of.  soil  resources.  BLM 
management  practices  rely  on 
rotational,  seasonal  grazing  of  the  area. 
Ongoing  multi-year  studies  point  to 
proper  rotational  grazing  as  helping  to 
produce  improved  rangeland.  In 
addition,  a  minimal  amount  of  animals 
are  allowed  to  graze  per  section  (640 
acres)  under  BLM  lease  agreements.  The 
allotments  aroimd  Anthony  average 
about  three  to  four  animals  per  section. 
As  managed  under  Federal  law,  these 
animals  do  not  generate  significant 
amounts  of  airborne  particulate  matter 
and,  if  anything,  have  tlie  effect  of 
stabilizing  the  soil.  The  technical 
support  document  contains  detailed 
information  on  the  improvement  in  the 
rangeland  condition  in  Southwestern 
New  Mexico  over  the  last  40  years.  This 
shows  that  over  the  last  40  years  grazing 
activity  managed  consistent  with 
Federal  law  has  improved  Dona  Ana 
County  rangeland  condition,  which 
helps  reduce  wind  erosion  and  PM-10 
emissions.  Removing  all  animals  and  all 
anthropogenic  influence  from  the 
rangelands  around  the  Anthony  area 
would  most  likely  resuU  in  a 
deteriorated  rangeland  condition, 
resulting  in  increased  soil  erosion  and 
increased  airborne  particulate  matter 
(Please  reference  the  technical  support 
document).  The  reasonable  management 
of  the  rangeland  allotments  around  the 
Anthony  area  has  largely,  and  perhaps 
entirely,  eliminated  airborne  particulate 
matter  bom  these  rangelands  that  is 
attributable  to  cattle  grazing  and  related 
activities.  Therefore,  the  remaining  PM- 
10  emissions  from  rangelands  are 
attributable  to  nonanthropogenic 
sources  and,  as  indicated,  these  residual 
emissions  are  the  dominant  contributor 
to  PM-10  violations  in  Anthony. 

Even  though  the  Dona  Ana  County 
rangelands  are  being  managed  as 
recommended  and  required  by  the  BLM, 
the  soil  compositions  are  such  that  the 
Dona  Ana  County  rangelands/desert  are 
inherently  (naturally)  susceptible  to 
wind  erosion.  Therefore,  even  being 
properly  managed  and  actually 
improved,  the  ranfroiands/desert  in  the 


Anthony  area  constitute  a  dominant 
source  of  PM-10  emissions. 

Please  reference  the  technical  support 
document  for  additional  information 
regarding  the  dominant  amount  of 
nonanthropogenic  PM-10  emissions 
from  rangelands/desert  affecting  the 
Anthony  nonattainment  area.  Again,  the 
technical  support  document  also 
contains  detailed  information  on  how 
reasonable  rangeland  management  in 
Southwestern  New  Mexico  over  the  last 
40  years  has  resulted  in  improved 
rangeland  condition  in  Dona  Ana 
County.  The  technical  support 
document  also  references  published 
research  substantiating  the  benefits  of 
properly  managed  rangeland  grazing. 

/.  Point  sources.  As  discussed 
previously,  an  assessment  of  point 
sources  revealed  that  such  sources  have 
a  de  minimis  impact  on  PM-10  air 
quality  in  Anthony.  Statutory 
requirements  for  RACM  (including 
RACT)  do  not  require  the  imposition  of 
potentially  available  controls  on  such 
sources  in  such  circumstances. 

RACM  (Including  RACT)  for  Control  of 
PM-IO  Summary 

EPA  is  proposing  to  find  that  the  State 
of  New  Mexico's  PM-10  SIP  for  the 
Anthony  nonattainment  area  includes 
adequate  RAGM/R.\CT  as  discussed  in 
detail  above.  EPA  views  the  State's  open 
burning  regulation  (AQCR  301), 
previously  approved  by  EPA.  as 
reasonable,  enforceable,  and  responsible 
for  maintaining  the  PM-10  emissions 
from  trash  burning  at  lower  than  de 
minimis  levels.  EPA  proposes  to 
approve  the  revised  AQCR  301  to 
include  the  definition  of  "open 
burning"  in  order  to  strengthen  the  New 
Mexico  SIP.  Remaining  anthropogenic 
sources  as  a  whole  are  de  minimis  and 
statutory  requirements  for  RACM 
(including  RACT)  do  not  require  the 
implementation  of  further  controls.  EPA 
is  also  proposing  to  approve  the 
County's  commitment  to  implementing 
and  enforcing  all  Dona  Ana  County 
rules,  regulations,  policies  and 
practices,  including  those  identified  in 
the  PM-10  SIP  which  reduce  airborne 
dust  in  the  Anthony  area  (October  29, 
1991,  letter  from  the  County  to  the  State 
discussed  in  detail  above).  These 
commitments  regarding  County  control 
measures  are  being  approved  as 
measures  beyond  RACM  which  serve  to 
strengthen  the  New  Mexico  (Anthony 
PM-10)  SIP.  The  State  of  New  Mexico 
also  stated  in  the  adopted  Anthony  PM- 
10  SIP  (page  10)  that  it  "remainlsl 
committed  to  tlie  dust  control  measures 
implemented  by  Dona  Ana  County",  as 
well  as  the  "moderate  area  control 
strategies  as  agreed  to  in  |the]  SIP 
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submittal  and  the  established  air  quality 
monitoring  schedule."  The  State  ratified 
its  commitment  in  a  November  21. 1991, 
letter  from  Cecilia  Williams,  Chief,  Air 
Quality  Bureau,  to  Gerald  Fontenot, 
Chief,  Air  Programs  Branch.  EPA  Region 
6.  EPA  today  is  also  proposing  to 
approve  the  State's  commitinent  found 
in  the  Anthony  SIP  and  in  the 
November  21.  1991,  letter.  The 
dominant  sources  of  PM-10 
concentrations  in  the  Anthony  area, 
nonanthropogenic  sources,  are  the 
surrounding  rangelands/desert  which 
are  not  feasibly  controllable. 

6.  Milestones  and  Reasonable  Further 
Progress 

Section  189(c)  of  the  Act  requires  that 
plan  revisions  for  moderate  PM-10 
nonattainment  areas  contain 
quantitative  milestones  which  are  to  be 
achieved  every  tiiree  years  until  the  area 
is  redesignated  to  attainment.  The 
milestones  must  also  demonstrate  to 
EPA  that  reasonable  further  progress 
(RFP)  toward  attainment  of  the  PM-10 
NAAQS  is  being  met  (see  57  FR 13539). 

EPA  has  attempted  to  reconcile  the 
quantitative  milestones  and  periodic 
reporting  called  for  in  section  189(c) 
with  EPA's  proposed  decision  under 
section  188(f)  to  waive  the  moderate 
area  attainment  date  for  Anthony.  EPA 
has  indicated  that  at  this  time  the 
anthropogenic  and  feasibly  controllable 
PM-10  source  contribution  is 
insignificant.  Therefore,  signiHcant 
emission  reduction  progress  in  Anthony 
is  not  feasible.  In  light  of  these 
circumstances,  EPA  believes  it  is 
reasonable  for  Anthony  to  satisfy 
section  189(c)  by  reporting  every  three 
years,  beginning  on  November  15, 1994, 
information  addressing  a  potential 
change  in  circumstances  in  the  area 
(including,  for  example,  a  change  in  the 
anthropogenic/nonanthropogenic  source 
mix)  that  may,  in  turn,  warrant  further 
air  quality  protection  efforts. 
Specifically,  the  State  should  report  to 
EPA  every  three  years  the  following 
information  regarding  the  Anthony 
nonattainment  area:  (1)  The  status  and 
effectiveness  of  the  existing  controls,  (2) 
significant  changes  in  the  inventory  due 
to  new  source  growth  or  other  activities, 
and  (3)  an  evaluation  of  any  additional 
controls  which  may  be  feasible  to 
reduce  exposures  and/or  bring  the  area 
into  attainment. 

Reasonable  further  progress  is  defined 
in  section  171(1)  of  the  Act  as  such 
annual  incremental  reductions  in 
emissions  of  the  relevant  air  pollutant  as 
are  required  by  part  D  or  may 
reasonably  be  required  by  the 
Administrator  for  the  purpose  of 
ensuring  attainment  of  the  applicable 


NAAQS  by  the  applicable  date.  Since 
part  D  does  not  dictate  annual 
incremental  reductions  for  moderate 
PM-10  areas,  EPA  has  broad  discretion 
in  determining  RFP  under  section 
171(1).  For  the  reasons  stated  above, 
EPA  is  proposing  to  conclude  at  this 
time  th'it  annual  incremental  reductions 
in  emissions  are  not  reasonably  required 
for  the  purpose  of  ensuring  timely 
attainment  of  the  PM-10  NAAQS  in  the 
Anthony  nonattainment  area. 

7.  Contingency  Measures 

As  per  section  172(c)(9)  of  the  Act,  all 
nonattainment  SIPs  must  contain 
contingency  measures  (due  November 
15, 1993)  that  are  to  be  implemented  if 
the  area  fails  to  make  RFP  or  to  attain 
the  NAAQS  by  the  applicable  date. 
These  contingency  measures  are  to  be 
implemented  immediately  after  EPA 
determines  failure  of  RFP  or  attainment 
of  standards.  Again,  for  reasons 
explained  in  the  "Milestones  and 
Reasonable  Further  Progress" 
discussion  above,  contingency  measures 
are  not  applicable  to  the  Anthony 
nonattainment  area. 

8.  PM-10  Precursors 

Section  189(e)  of  the  Act  states  that 
control  requirements  applicable  to 
major  stationary  sources  of  PM-10  are 
also  applicable  to  major  stationary 
sources  of  PM-10  precursors,  except 
where  the  Administrator  determines 
that  such  sources  do  not  significantly 
contribute  to  PM-10  levels  that  exceed 
the  PM-10  ambient  standards  in  the 
area.  The  General  Preamble  contains 
guidance  addressing  how  EPA  intends 
to  implement  section  189(e)  (see  57  FR 
13539-13540  and  57  FR  13541-13542). 

The  Anthony  nonattainment  area  does 
not  contain  any  major  stationary  sources 
of  PM-10  precursors  or  any  significant 
minor  stationary  sources  of  PM-10 
precursors,  and  stationary  sources  as  a 
whole  (i.e.  within  a  50  kilometer  radius 
of  Anthony)  provide  an  insignificant 
contribution  to  Anthony's  ambient  PM- 
10  concentrations  as  demonstrated 
through  dispersion  modeling.  Thus, 
ambient  PM-10  precursor 
concentrations  in  the  Anthony 
nonattainment  area  do  not  significantly 
contribute  to  PM-10  levels  that  exceed 
the  PM-10  NAAQS  in  the  area,  and  EPA 
is  proposing  to  grant  the  Anthony  area 
the  exclusion  from  control  requirements 
as  authorized  under  section  189(e)  of 
the  Act. 

9.  Enforceability  Issues 

All  required  measures  and  other 
elements  in  the  SIP  must  be  enforceable 
by  the  State  and  EPA.  See  sections 
172(c)(6).  110(a)(2)(A)  and  57  FR  13556. 


The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23, 1987, 
memorandum  (with  attachments)  from  J. 
Craig  Potter,  Assistant  Administrator  for 
Air  and  Radiation,  et  al.  (see  57  FR 
13541).  In  addition  to  enforceable 
requirements,  nonattainment  area  plan 
provisions  must  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)). 

The  State  of  New  Mexico  has  a 
program  that  will  ensure  that  certain 
control  measures  contained  in  the 
Anthony  PM-10  SIP  (i.e.  Air  Quality 
Control  Regulation  301)  are  adequately 
enforced.  "The  State  has  also  received 
documentation  in  the  form  of  a  letter 
fi-om  E)ona  Ana  County  dated  October 
29. 1991.  that  the  County  is  committed 
to  implementing  and  enforcing  all 
County  rules,  regulations,  policies  and 
practices,  including  those  identified  in 
the  Anthony  PM-10  SIP. 

m.  Implications  of  Today's  Action 

Proposed  Action 

The  EPA  today  is  proposing  to 
approve  the  Anthony,  New  Mexico 
moderate  PM-10  SIP.  All  required  SIP 
items  have  been  adequately  addressed 
as  discussed  in  this  Federal  Register 
Notice,  and  the  State  of  New  Mexico  has 
conducted  a  comprehensive  RACM/ 
RACT  analysis.  The  EPA  is  also 
proposing  to  approve  the  State's  request, 
per  section  188(f)  of  the  Act.  for  a 
waiver  of  the  attainment  date  for 
Anthony.  EPA  has  determined  that 
anthropogenic  sources  do  not  contribute 
significantly  to  the  PM-10  NAAQS 
violations  in  the  Anthony 
nonattainment  area.  This  proposed 
action  is  non-precedent  setting,  and  the 
proposed  decision  to  grant  a  waiver  is 
based  on  a  current  reading  of  the  law 
and  on  facts  specific  to  the  Antliony. 
New  Mexico  nonattainment  area.  As 
EPA  refines  its  policy  concerning 
waivers,  areas  may  face  different 
procedural  and  substantive  showings. 

Based  on  the  above  evaluation,  the 
EPA  proposes  to  approve  the  Anthony, 
New  Mexico,  moderate  PM-10 
nonattainment  SEP,  including  the  waiver 
of  the  attainment  date  for  Anthony  per 
section  188(f)  of  the  Act. 

Request  for  Public  Comments 

EPA  requests  comments  on  all  aspects 
of  today's  proposal  including  EPA's 
proposal  to  waive  the  attainment  date 
for  this  area  as  authorized  under  section 
188(f)  of  the  Act.  As  indicated  at  the 
outset  of  this  notice,  EPA  will  consider 
any  comments  received  by  May  10, 
1993. 
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Regulatory  Process 

Under  the  Regulatory  FlexibiUty  Act. 
5  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SEP  approvals  imder  section  110  and 
subchapter  I.  part  D,  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  tlie 
Federal-State  relationship  under  the 
Act,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Executive  Order  12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Fart  52 

Air  pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide,  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
dioxide,  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-767lq. 
Dated:  March  12, 1993. 
W.B.  Hathaway, 

Acting  Regional  Administrator  (6A). 
IFR  Doc.  93-8276  Filed  4-7-93;  8:45  am] 
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ACTION:  Proposed  rule;  extension  of 
comment  period. 


40  CFR  Parts  260. 261,  262.  264,  265, 
268.  270.  and  273 

(FRL-4611-B] 

RIN  205O-AO19 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Recycling  Regulatory  Program 

agency:  Environmental  Protection 
Agency. 


SUMMARY:  In  response  to  several 
requests,  the  Environmental  Protection 
Agency  (EPA)  is  granting  a  30-day 
extension  to  the  comment  period  for  the 
"universal"  wastes  proposed  rule 
published  on  February  11. 1993  (58  FR 
8102). 

DATES:  Comments  on  the  February  11, 
1993  notice  of  proposed  rulemaking  (58 
FR  8102)  must  be  submitted  on  or  ^fore 
May  12,  1993. 

ADDRESSES:  Persons  who  wish  to 
comment  on  the  February  11, 1993 
notice  must  provide  an  original  end  two 
copies  of  their  comments,  include  the 
docket  number  (F-e3-SCSP-FFFFF), 
and  send  them  to:  EPA  RCRA  Docket 
(OS-305),  U.S.  EPA.  401  M  Street  SW., 
Washington.  DC  20460.  The  RCRA 
Docket  is  located  at  room  M2427,  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  Washington.  DC  20460. 
The  docket  is  open  from  9  a.m.  to  4 
p.m..  Monday  through  Friday,  excluding 
federal  holidays.  To  review  docket 
materials,  the  public  must  make  an 
appointment  by  calling  (202)  260-9327. 
The  pubhc  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
cost.  Additional  copies  cost  $0.15  per 
page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the  RCRA/ 
Superfund  Hotline  toll  free  at  (800)  424- 
9346.  In  the  Washington.  DC 
metropohtan  area,  call  (703)  412-9810. 
For  information  regarding  specific 
aspects  of  this  notice,  contact  Charlotte 
Mooney.  Office  of  Solid  Waste  (OS- 
332).  U.S.  EPA.  401  M  Street  SW., 
Washington.  DC  20460.  telephone  (202) 
260-6926. 

SUPPl^MENTARY  INFORMATION:  Several 
parties,  including  one  state  agency  and 
the  Association  of  State  and  Territorial 
Sohd  Waste  Management  Officials,  have 
requested  that  EPA  extend  the  comment 
period  on  the  February  11, 1993 
universal  wastes  proposal  (58  FR  8102). 
Additional  time  is  requested  to  allow 
coordinated  discussion  of  the  issues 
within  and  among  state  agencies  (and 
other  organizations)  in  order  to  develop 
comprehensive  comments  on  the 
proposal.  Because  EPA  believes  that  the 
quality  of  a  final  universal  wastes  rule 
may  be  greatly  improved  If 
implementing  agencies  and  the 
regulated  community  are  able  to  fully 
explore  the  many  issues  raised  in  the 
proposal  prior  to  submitting  comments, 
the  Agency  has  determined  that  an 
extension  of  30  days  is  appropriate. 


Dated:  April  2. 1993. 

Richard  J.  Goimond, 

Assistant  Surgeon  General.  USPHS.  Acting 
Assistant  Administrator. 

[PR  Doc.  93-8204  Filed  4-7-93;  8:45  am] 

MLUNGCOOe 


40  CFR  Part  300 
[FRL-4609-3] 

National  Oil  and  Hazardous 
Substancea  Pollution  Contingency 
Plan;  National  Prioritiee  Ust  Update 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  intent  to  delete  Hydro- 
Flex  Corporation  Site  from  the  National 
Priorities  List;  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  VU  announces  its 
intent  to  delete  the  Hydro-Flex 
Corporation  Site  from  the  National 
Priorities  List  (NPL)  and  requests  pubHc 
comment  on  this  action.  The  NPL 
constitutes  appendix  B  to  the  National 
Oil  and  Hazcutlous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
This  action  is  being  taken  because  EPA 
and  the  State  of  Kansas  have  determined 
that  no  fund-financed  remedial  action  is 
appropriate  at  this  Site,  and  that  actions 
taken  to  date  are  protective  of  public 
health,  welfare  and  the  environment. 
DATES:  Comments  concerning  this  site 
may  be  submitted  on  or  before  May  10. 
1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Catherine  Barrett,  Waste  Management 
Division/  Superfund  Branch.  U.S. 
Environmental  Protection  Agency, 
Region  VII.  726  Minnesota  Avenue. 
Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comprehensive  information  on  this  site 
is  available  for  public  review  at  the  EPA 
Region  VII  Waste  Management  Division 
Records  Center  located  at  the  above 
address  and  at  the  Topeka  Public 
Library,  1515  SW  10th  Street,  Topeka, 
Kansas. 

To  obtain  copies  of  documents  in  the 
public  docket  contact:  Barry  Thierer, 
U.S.  Environmental  Protection  Agency. 
Region  VII.  726  Minnesota  Avenue, 
Kansas  Qty,  Kansas  66101.  (913)  551- 
7515. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 
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IV.  Basis  for  Intended  Site  Deletion 
I.  Introducdon 

The  Environmental  Protection  Agency 
(EPA)  Region  Vn  announces  its  intent  to 
delete  the  Hydro-Flex  Corporation  Site, 
Topeka.  Kansas,  from  the  National 
Priorities  List  (NPL),  appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP),  40 
CFR  part  300  as  amended,  and  requests 
comments  on  this  deletion.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  bealUi,  welfare 
or  the  environment  and  maintains  the 
NPL  as  the  Ust  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substances  Response  Trust  Fund 
(Fund).  Pursuant  to  §  300.425(e)(3)  of 
the  NCP,  any  site  deleted  from  the  NPL 
remains  eligible  for  fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

EPA  will  accept  comments  on  the 
proposed  de-listing  of  this  Site  for  thirty 
days  after  publication  of  this  notice  in 
the  Federal  Reoster. 

Section  II  of  mis  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  Hydro-Flex  Corporation 
Site  and  explains  how  the  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e),  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider,  in 
consultation  with  the  State,  whether  any 
of  the  criteria  in  §  300.425(e)(1)  (i) 
through  (iii)  have  been  met: 

Before  deciding  to  delete  a  site,  EPA 
must  first  determine  that  actions  taken 
at  the  site  are  protective  of  public 
health,  welfare  and  the  environment 
and  that  no  further  fund-financed 
actions  are  appropriate.  In  addition,  the 
NCP  at  S  300.425(e)(2)  requires  State 
concarrence  for  deleting  a  site  from  the 
NPL. 

In  addition  to  the  above,  for  all 
remedial  actions  which  result  in 
hazardous  substances,  pollutants,  or 
contaminants  remaining  at  the  site 
above  levels  that  allow  unlimited  use 
and  unrestricted  access,  it  is  EPA's 
policy  to  review  the  site  at  least  every 
five  years  to  ensure  that  the  remedy 
remains  protective  of  human  health  and 
the  environment.  A  5-year  review  is 
appropriate  for  Hydro-Flex  and  will  be 
conducted  in  1997.  At  that  time  EPA.  in 


consultation  with  the  State,  will 
determine  whether  human  health  and 
the  environment  remain  protected. 

E)eletion  of  a  site  frtim  the  NPL  does 
not  preclude  eligibility  for  subsequent 
fund-financed  actiona  if  future 
conditions  warrant  such  actions.  (40 
CFR  300.425(e)(3)). 

EPA  Region  Vn  will  accept  and 
evaluate  public  comments  before 
making  the  final  decision  to  delete.  The 
Agency  believes  that  deletion 
procedures  should  focus  on  notice  and 
comment  at  the  local  level.  Comments 
from  the  local  community  are  often  the 
most  pertinent  to  deletion  decisions. 
The  following  procedures  were  used  for 
the  intended  deletion  of  this  site: 

1.  EPA  Region  VII  has  recommended 
deletion  and  has  prepared  the  relevant 
documents. 

2.  The  State  of  Kansas  has  concurred 
with  the  deletion  decision. 

3.  Concurrent  with  this  National 
Notice  of  Intent  to  Delete,  a  local  notice 
has  been  published  in  the  local 
newspaper  and  has  been  distributed  to 
appropriate  federal,  state  and  local 
officials  and  other  interested  parties. 
This  local  notice  announces  a  thirty  (30) 
day  public  comment  period  on  the 
deletion  package,  which  starts  April  8, 
1993  and  will  conclude  on  May  10, 
1993. 

4.  EPA  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository  (local  library). 

Deletion  of  sites  from  the  NPL  does 
not  itself  create,  alter  or  revoke  any 
individual's  rights  or  obligations. 

The  comments  received  during  Uie 
notice  and  comment  period  will  be 
evaluated  before  the  final  decision  to 
delete.  EPA  will  prepare  a 
Responsiveness  Summary,  which  will 
address  any  comments  received  during 
the  public  comment  period. 

A  deletion  occurs  after  an  EPA 
Regional  Administrator  places  a  final 
notice  of  deletion  in  thie  Federal 
Register.  The  NPL  will  reflect  any 
deletions  in  the  next  final  update. 
Public  notices  and  copies  of  the 
Responsiveness  Summary  will  be  made 
available  by  Region  VII. 

IV.  Basis  for  Intended  Site  Deletion 

The  U.S.  EPA  and  the  Kansas 
Department  of  Health  and  Environment 
(KDHE)  intend  to  delete  the  Hydro-Flex 
Corporation  Site  from  the  National 
Priorities  List  (NPL)  because  Superfund 
activities  at  the  site  have  been 
completed. 

The  Site  is  located  in  northwest 
Topeka,  Kansas  and  encompasses  2.9 


acres.  The  City  of  Topeka  Water 
Department  utilizes  two  concrete 
surface  water  intake  structures  along  the 
Kansas  River  which  are  located 
approximately  6,200  feet  southeast  of 
the  Hydro-Flex  Site.  Concern  for  impact 
on  this  water  supply  is  the  reason  the 
Site  was  added  to  the  NPL  on  March  30, 
1989.  The  Kansas  Department  of  Health 
and  Environment  (KDHE)  completed  a 
Preliminary  Assessment/Site 
Investigation  in  March  1987.  KDHE 
installed  and  sampled  three  monitoring 
wells,  they  also  sampled  five  private 
wells.  The  investigation  indicated  onsite 
ground  water  was  contaminated  with 
chromium  and  copper,  although  results 
of  offsite  private  well  sampling 
indicated  chromium  levels  below 
detection  limits  and  copper  levels 
between  non-detectabe  levels  and  720 
micrograms/liter  (^g/l).  These  values 
meet  State  and  Federal  drinking  water 
standards  and  do  not  refiect 
contaminant  levels  of  public  health 
concern. 

In  1990,  a  Consent  Agreement 
between  KDHE  with  Hydro-Flex 
Corporation,  Inc.  was  signed  for  the 
Hydro-Flex  site  in  order  to  conduct  a 
Remedial  Investigation/Feasibility 
Study  (RI/FS).  Based  on  the  information 
and  data  obtained  by  the  Remedial 
Investigation  and  the  KDHE  sampling, 
chromium  and  copper  concentrations 
met  drinking  water  standards. 

In  a  Record  of  Decision  signed  March 
9, 1992.  the  Regional  Administrator  for 
EPA  Region  VII  selected  the  No  Action 
alternative  as  the  final  remedy  for  the 
Hydro-Flex  Site.  The  EPA,  in 
consultation  with  KDHE,  had 
determined  that  the  Site  did  not  pose  a 
significant  threat  to  public  health, 
welfare  and  the  environment. 

Community  relations  activities 
conducted  included  development  and 
implementation  of  a  commimity 
relations  plan  for  the  RI  activities  and 
publication  in  the  local  newspaper  of  a 
notice  informing  the  public  of  the 
Public  Comment  Period  and  the 
availability  of  the  Proposed  Plan. 

EPA,  with  concurrence  of  KDHE,  has 
determined  that  the  Hydro-Flex  Site 
poses  no  significant  threat  to  public 
health  or  the  environment  and, 
therefore,  taking  of  further  remedial 
measures  is  not  appropriate. 

Dated:  March  22, 1993. 
William  Rice, 

Acting  Regional  Administrator.  USEPA 
Region  VII. 

IFR  Doc.  93-«206  Filed  4-7-93;  8;45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agertcy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  2, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  number(s),  if  applicable; 

(4)  How  often  the  information  is 
requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

I6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  numtwr  of 
the  agency  contact  person. 

Questions  about  me  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM.  Room  404-W  Admin. 
Bldg.,  Washington,  DC  20250.  (202) 
690-21ia 

Revision   ' 

•  Agricultural  Marketing  Service 
Almonds  Grown  in  California 

Marketing  Order  No.  981 
Recordkeeping;  on  occasion;  monthly; 

semi-monthly;  every  6  years 
Businesses  or  other  for-profit;  6,419 

responses;  2,564  hours 
Patricia  Petrella  (202)  720-3610 

Extension 

•  Forest  Service 


State  and  Private  Forestry 
Accomplishment  Reporting 

FS-3100-8,  3200-6,  3400-5,  3600-2. 
3500-5 

Annually 

State  or  local  governments;  255 
responses;  524  hours 

Leah  Bowanko  (202)  205-1434 

•  Forest  Service 

Baseline  and  Trend  Information  on 
Wilderness  Use  and  Users 

On  Occasion 

Individuals  or  households;  1.000 
responses;  416  hours 

Dr.  Alan  E.  Watson  (406)  721-5694 

•  Cooperative  State  Research  Service 
Assurance  of  Compliance  with  the 

Department  of  Agriculture 
Regulations  Under  Title  VI  of  the 

Civil  Rights  Act  of  1964  (as 

amended) 
Forms  CSRS-665  and  666 
On  occasion 
Individuals  or  households;  Businesses 

or  other  for-profit; 
Non-profit  institutions;  Small 

businesses  or  organirations;  135 

responses;  1.147  hours 
Sondra  R.  Watkins  (202)  401-5050 

•  Animal  Plant  and  Health  Inspection 
•  Service 

Scrapie  Flock  Certification,  Animal 

Identification,  and  Indemnification 

Procedures 
VS  5-18,  VS  5-21.  VS  5-22,  VS  5-23 
Recordkeeping — on  occasion 
State  or  local  governments;  Farms; 

Businesses  or  other  for-profit; 

Federal  agencies  or  employees; 

Small  businesses  or  organizations; 

40,416  responses;  125,375  hours 
Dr.  Daniel  E.  Harpster  (301)  436-6954 

•  Animal  and  Plant  Health  Inspection 

Service 
Animal  Welfare — Part  3  Subparts  B  & 

C  (Guinea  Pigs,  Hamsters,  and 

Rabbits) 
Recordkeeping — on  occasion 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  2,625 

responses;  288  hours 
■  R.L.  Crawford  (301)  436-7833 

New  Collection— Expedited  Review 
Requested 

•  Packers  and  Stockyards 

Administration 
Economic  Research  and  Analysis  of 

Concentration  in  the  Red  Meat 

Packing  Industry 
On  occasion 
Businesses  or  other  for-profit;  51 

responses;  3,120  hours 


Warren  P.  Preston  (202)  720-7455 
New  Collection 

•  Food  and  Nutrition  Service 

WIC  Dietary  Assessment  Validation 

Study 
On  occasion 
Individuals  or  households;  3.000 

responses;  1,670  hours 
Michele  Lawler  (703)  305-2554 

•  Farmers  Home  Administration 
7  CFR  1965-E.  Prepayment  and 

Displacement  Prevention  of 
Multiple  Family  Housing  Loans 
Recordkeeping — on  occasion 
Individuals  or  households;  State  or 
local  governments;  Farms; 
Businesses  or  other  for-profit;  Non- 
profit institutions:  420  responses; 
547  hours 
Jack  Holston  (202)  720-9736 

Reinstatement 

•  Farmers  Home  Administration 

7  CFR  1965-B,  Security  Servicing  for 
Multiple  Family  Housing  Loans 

FmHA  1944-33A.  1944-34A,  1944- 
35A,  and  1965-16 

On  occasion 

Individuals  or  households;  State  or 
local  governments;  Farms; 
Businesses  or  other  for-profit;  Non- 
profit institutions;  Small  businesses 
or  organizations;  945  responses; 
1,587  hours 

Jack  Holston  (202)  720-9736 

Donald  E.  Hulcher, 

Deputy  Department  aearance  Officer. 
IFR  Doc  93-8259  Filed  4-7-93;  8:45  ami 
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Forest  Service 

Southern  Region;  Exemption  From 
Appeal  of  Salvage  Timber  Sale 
Projects  on  the  Ocala  National  Forest 

agency:  Forest  Service,  USDA. 
ACTION:  Notice;  exemption  of  decision 
from  administrative  appeal. 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll),  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  decision  to 
salvage  trees  fi-om  suitable  forest  land 
which  were  damaged  by  a  windstorm 
and  to  reforest  the  damaged  areas  on  the 
Lake  George  Ranger  District  of  the  Ocala 
National  Forest.  Warm  weather  has 
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created  conditions  suitable  for  the  rapid 
spread  of  insects  and  blue  stain  in  the 
dead  trees.  If  not  salvaged  quickly,  these 
trees  will  not  be  suitable  for  commercial 
use  and  the  insect  infestations  may 
spread  to  otherwise  healthy  stands  of 
trees. 

EFFECTIVE  DATE:  April  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Appeals  and  Litigation  Group  Leader, 
Southern  Region,  Forest  Service — 
USDA,  1720  Peachtree  Road.  N\V.. 
Atlanta,  GA  30367  (404)  347-4867. 
SUPPLEMENTARY  INFORMATION:  On  March 
12  and  13, 1993.  a  violent  windstorm 
damaged  timber  stands  scattered  across 
the  western  half  of  the  Lake  George 
Ranger  District  of  the  Ocala  National 
Forest.  An  estimated  1500  acres  of  sand 
pine  and  500  acres  of  mixed  slash/ 
loblolly/longleaf  pine  were  affected  to 
the  extent  salvage  is  planned. 

Many  sand  pine  stands  are  damaged 
to  the  extent  that  they  are  very 
susceptible  to  insect  and  disease  attack. 
Also,  the  remaining  standing  trees  will 
not  survive  another  windstorm.  The 
affected  sand  pine  stands  will  be 
harvested  and  will  be  regenerated 
artificially  if  insufficient  natural 
regeneration  occurs. 

The  mixed  slash/lobloliy'longleaf 
pine  which  will  be  harvested  are 
scattered  individuals  or  small  groups  of 
trees.  Like  the  sand  pine,  these  trees, 
once  damaged,  are  susceptible  to  insert 
and  blue  stain  attack.  Removing  the 
damaged  trees  will  reduce  the  threat  to 
the  remaining  live  trees.  Since  the 
damage  in  these  stands  is  less  severe  no 
entire  stands  of  these  trees  will  be 
harvested  and  natural  regeneration  is 
expected  to  fill  in  any  small  openings 
created  by  the  storm.  No  effort  will  be 
made  to  harvest  damaged  individual 
sand  pines  which  are  scattered  all  over 
the  district. 

Analyses  are  currently  underway  on 
proposed  actions  salvaging  downed  or 
severely  damaged  trees  and  to 
rehabihtate  the  damaged  stands.  The 
analyses  include  the  methods  of  harvest, 
site  preparation  and  reforestation.  The 
environmental  documents  and 
biological  evaluations  being  prepared 
will  disclose  the  effects  of  the  proposed 
actions  on  the  environment,  document 
public  involvement  and  address  the 
issues  raised  by  the  public. 

Given  the  current  condition  of  the 
damaged  timber  and  the  cvurent  and 
expected  weather  conditions  in  the  area, 
the  need  for  action  is  critical.  The 
season  when  catastrophic  fires  often 
occur  in  sand  pine  is  approaching  and 
the  large  amount  of  fuel  resulting  from 


this  storm  will  increase  the  difficulty  of 
controlling  such  fires.  Any  delay  in 
salvaging  the  damaged  timber  will  result 
in  losses  to  presently  merchantable 
timber,  will  threaten  more  damage  to 
remaining  stands,  and  will  make 
rehabilitation  efforts  more  difficult. 

Dated:  April  1,  1993. 
Ralph  F.  Mumme, 

Acting  Deputy  Regional  Forester. 

[FR  Doc.  93-8200  Filed  4-7-93;  8:45  am] 
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Soil  Conservation  Service 

Main  Branch  Meduxnekeag  River 
Watershed,  Aroostook  County,  ME 

AGENCY:  Soil  Conservation  Service. 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Regulations  (40  CFR  part  1500); 
and  the  Soil  Conservation  Service 
Regulations  (7  CFR  part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Main  Branch 
Meduxnekeag  River  Watershed, 
Aroostook  County,  Maine. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Mussulman,  State 
Conservationist,  Soil  Conservation 
Service,  5  Godfrey  Drive,  Orono,  Maine 
04473.  Telephone  (207)  866-7241. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
Federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  David  L.  Mu.ssulman.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purposes  are:  Water 
quality  improvement  and  protection  of 
the  soil  resource  base.  The  planned 
works  of  improvement  include:  Land 
treatment  measures;  road  ditch 
stabilization;  waste  management 
systems;  pest,  nutrient,  and  pasture 
management;  nutrient  and  sediment 
control  systems;  and  forest  management. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal.  State,  and  local  agencies  and 
interested  parties.  A  Umited  number  of 
copies  of  the  FONSI  are  available  to  fill 


single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
David  L.  Mussulman. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
.taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 

Federal  Domestic  Assistance  under  No. 

10,904— Watershed  Protection  and  Flood 

Prevention) 

David  L.  Mussulman; 

State  Conservationist 

IFR  Doc.  93-8234  Filed  4-7-93;  8:45  ani| 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kentucky  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Kentucky  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  Wednesday.  May 
5, 1993.  at  the  Louisville  Urban  League. 
Small  Conference  Room,  1535  W. 
Broadway,  in  Louisville.  The  meeting 
will  include:  (l)  A  discussion  of  the 
status  of  the  Commission.  SACs, 
personnel  changes,  etc.;  (2)  a  discussion 
and  update  of  the  current  project;  and 
(3)  a  session  to  review  and  discuss  plans 
for  the  report  on  Bigotry  and  Related 
Violence  in  Kentucky. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Thelma 
demons.  502-893-1055,  or  Robert  L. 
Knight.  Civil  Rights  Analyst,  Southern 
Regional  Office.  404-730-2476  (TDD 
404-730-2481).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  March  31, 1993. 
Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit 
IFR  Doc.  93-8248  Filed  4-7-93;  8:45  amj 
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Agenda  and  NoUc«  of  Public  MMting 
of  th«  Nebraska  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Nebraska  Advisory 
Committee  to  the  U.S.  Commission  on 
Civil  Rights  will  meet  on  April  28-30, 
1993,  from  6  p.m.  until  9  p.m.,  9  a.m. 
until  5  p.m.,  and  9  a.m.  until  2  p.m., 
respectively,  in  the  Board  Room  at 
Western  Nebraska  Community  College, 
1601  East  27th  Street.  Scottsbluff, 
Nebraska.  The  purpose  of  the  meeting  is 
to  collect  information  on  race  relations 
in  western  Nebraska. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  816-42&-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  Interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  March  31, 1993. 
Carol-Lee  Hurley, 

Chief,  BegionaJ  Programs  Coordination  Unit. 
[FR  Doc.  9.'»-e247  Filed  4-7-93;  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  the  Utah  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Utah 
Advisory  Committee  to  the  Commission 
will  be  held  from  6:30  p.m.  until  8:30 
p.m.  on  Thursday,  April  29, 1993,  at  the 
Quality  Inn  City  Center.  154  West  600 
South,  in  Salt  Lake  Gty.  The  purpose  of 
the  meeting  is  to  brief  Advisory 
Conunittoe  members  on  Commission 
and  regional  activities,  discuss  aurent 
dvil  rights  issues,  and  plan  for  future 
activities. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson  Mary  Stovall  Richards  or 
William  F.  Muldrow,  Director  of  the 
Rocky  Mountain  Regional  Office,  303- 
86&-1040  (TDD  303-866-1049). 
Hearing-impaired  persons  who  will 
attend  tba  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  R^onal  Office  at 
least  five  5)  working  days  before  the 
scheduled  date  of  the  meeting. 


The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  March  31. 1993. 
Carol-Lee  Hurley. 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc  93-«246  Filed  4-7-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
IntefTUitlonal  Trade  Administration 

[A-351-814,  A-351-«15,  A-351-S16,  and  A- 
351-«17] 

Certain  Hot-Rolled  Carbon  Steel  Rat 
Products,  et  al.;  Correction  to 
Postponement  of  Final  Antidumping 
Duty  Determinations  and  Notice  of 
Rescheduling  of  Public  hieartng 

In  the  matter  of  certain  hot-rolled  cartxin 
steel  flat  products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion-resistant 
carbon  steel  flat  products,  and  certain  cut-fo- 
length  cartxin  steel  plate  from  Brszil. 

AGENCY:  Import  Administration, 
hitemational  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  April  8,  1993 
FOR  FURTHER  WFORMATION  COMTACT: 
Bruce  Harsh  or  Alain  Letort,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washi.ngton.  DC  20230; 
Telephone:  (202)  482-3793. 
POSTPONEMENT:  This  is  to  correct  the 
date  of  the  final  determinations  in  these 
investigations  as  published  in  the 
Federal  Register  on  February  4.  1993 
(58  FR  7080).  The  correct  date  of  the 
final  determinations  is  June  21. 1993. 
PUBlJC  COMMENT:  The  date  of  the  public 
hearing  in  these  investigations  is 
rescheduled  from  the  date  originally 
published  in  the  Federal  Register  on 
March  9,  1993  (58  FR  13056).  The  new 
date  is  May  13, 1993,  at  9  a.m.,  in  room 
1411.  The  brief  due  dates  are  also 
changed.  The  case  briefs  ere  now  due 
May  6,  1993,  and  the  rebuttal  briefs  are 
May  11,1993. 

This  notice  is  published  pursuant  to 
sections  735(d)  and  774(b)  of  the  Tariff 
Act  of  1930,  as  amended,  and  19  CFR 
353.20(b)(2). 

Dated:  March  31. 1993. 

loMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-«139  Filed  4-7-93;  8:45  ami 
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[A-122-006] 

Steel  Jacks  From  Canada;  Intent  To 
Revolte  Antidumping  Rnding 

AGENCY:  International  Trade 
Administration/Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  finding. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  finding  on  steel 
jacks  from  Canada.  Interested  parties 
who  object  to  this  revocation  must 
submit  Iheir  comments  in  writing  no 
later  than  thirty  days  from  April  8, 1993. 
EFFECnVE  DATE:  April  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  Shields  or  John  Kugelman. 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  telephone:  (202) 
482-3601. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  13,  1966.  the  Treasur>- 
Department  published  an  antidumping 
finding  on  steel  jacks  from  Canada  (31 
FR  11974).  The  Department  of 
Commerce  (the  Department)  has  not 
received  a  request  to  conduct  an 
administrative  review  of  this  finding  for 
the  most  recent  five  consecutive  annual 
anniversary  months. 

In  accordance  with  19  CFR 
353.25(d)(4),  the  Secretary  of  Commerce 
will  conclude  that  a  finding  is  no  longer 
of  interest  to  interested  parties  and  will 
revoke  the  finding  if  no  interested  party 
objects  to  revocation  or  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  anniversary  month.  On 
September  11, 1992,  the  Department 
published  an  "Opportunity  to  Request 
Administrative  Review"  for  the  period 
September  1, 1991  through  August  31. 
1992  (57  FR  41725).  We  received  no 
request  for  review  by  the  last  day  of  the 
fifth  anniversary  month.  Accordingly,  as 
required  by  19  CFR  353.25(d)(4)(i),  we 
are  notifying  the  public  of  our  intent  to 
revoke  this  finding. 

Opportunity  to  Object 

No  later  than  thirty  days  from  April 
8, 1993.  interested  parties,  as  defined  in 
S  353.2ik)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  finding. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
room  B-099.  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 
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Since  no  interested  party  requested  an 
administrative  review  by  September  30. 

1992,  in  accordance  with  the 
Department's  notice  of  opportunity  to 
request  administrative  review,  if  no 
interested  party  objects  to  this  intent  to 
revoke  within  thirty  days  from  April  8, 

1993,  we  shall  conclude  that  the  finding 
is  no  longer  of  interest  to  Interested 
parties  and  shall  pnxreed  with 
revocation.* 

This  notice  is  in  accordance  with  19 
CFR  353.25(d). 

Dated:  April  2, 1993.  « 

JoMph  A.  Spctrini, 

Deputy  Assistant  Secretary  for  Compliance 
IFR  Doc.  93-8282  Filed  4-7-93:  8:45  am] 

nUJNCCOOE  1S1»-OS-M 


(A-58a-020] 

Tltaaium  Sponge  From  Japan;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration,  Import  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  November  27.  1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  titanium  sponge  from  Japan.  We  have 
now  completed  this  review  and  found 
no  dumping  margins  for  either 
manufacturer/exporter  during  the 
period  November  1,  1990  to  October  31. 
1991. 

EfFECTlVE  DATE:  April  8.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cameron  Cardozo;  Anne  D'Alauro,  or 
Maria  MacKay.  Office  of  Couiitervailing 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27.  1992,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (57  FR  56324)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  titanium 
sponge  from  Japan  (49  FR  47053; 
November  30. 1984).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act). 


Scope  of  Review 

Imports  covered  by  the  review  are 
shipments  of  unwrought  titanium 
sponge.  Titanium  sponge  is  a  porous, 
brittle  metal  which  has  a  high  strength- 
to-weight  ratio  and  is  highly  ductile.  It 
is  an  intermediate  product  used  to 
produce  titanium  ingots,  slabs,  billets, 
plates,  and  sheets.  During  the  review 
period,  such  merchandise  was  classified 
under  subheading  8108.10.50.10  of  the 
Harmonized  Tariff  Schedule  (IITS).  The 
HTS  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

The  review  covers  two  raanufactiirers/ 
exporters  of  the  subject  merchandise  to 
the  United  States,  Showa  Denko  K.K. 
(Showa)  and  Toho  Titanium  Co.,  Ltd. 
(Toho).  and  the  period  November  1, 
1990  through  October  31.  1991. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  one  respondent.  Showa. 

Comment  1:  Respondent  argues  that, 
in  the  preliminary  calculation  of  cost  of 
production  (COP)  for  determining  if 
sales  were  made  below  cost,  the 
Department  incorrectly  included  the 
imputed  credit  expense  for  home  market 
sales,  as  well  as  an  adjusted  finance 
expense,  for  interest  expense 
attributable  to  accounts  receivable. 
Showa  had  reported  these  figures  for 
purposes  of  constructed  value.  Instead, 
the  COP  should  include  Showa's  actual 
interest  expense. 

Department's  Position:  We  agree  with 
the  respondent.  The  credit  expense  total 
utilized  in  our  cost  of  production 
calculation  reflected  an  imputed 
amount  relating  to  home  market  sales  as 
well  as  the  actual  interest  expense 
amount  after  adjusting  for  accounts 
receivable.  Because,  in  determining 
sales  below  cost,  we  are  comparing  COP 
to  home  market  prices,  there  is  no  need 
to  measure  the  actual  differences 
existing  between  home  market  selling 
expenses  and  U.S.  selling  expenses. 
Therefore,  the  methodology  which  leads 
us  to  impute  interest  expenses  when 
making  fair  value  comparisons  is  simply 
not  applicable  when  calculating  COP. 
See  Final  Detenr.i nation  of  Sales  at  Less 
than  Fair  Value:  Certain  All-Terrain 
Vehicles  from  fapan  (54  FR  4864. 
January  31. 1989).  As  a  result,  we  have 
recalculated  Showa's  COP  using  their 
actual  interest  expense. 

Comment  2:  Respondent  claims  that 
the  Department  did  not  include  the 
correct  payment  dates  in  its  database  for 
Showa's  U.S.  sales.  In  an  August  26, 
1992  letter.  Showa  provided  actual 


invoice  numbers,  Invoice  dates, 
payment  dates  and  credit  expense 
amounts  for  U.S.  sales  observation 
numbers  5,  6  and  7.  which  had 
previously  been  estimated. 

Department's  Position:  We  agree  and 
have  used  the  correct  information  for 
Showa's  U.S.  sales. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  the  dumping  margins  to  be: 


Manufac- 
turer/ex- 
porter 

Time  period 

Margin 
(percent) 

Showa 
Denko 
K.K. 

Toho  Ti- 
tanium 
Co.. 
Ltd. 

11/1/90-10/31/91 
11/1/90-10/31/91 

Zero  (0). 
Zero  (0). 

The  Department  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  antidumping  duties,  all 
shipments  of  this  merchandise  entered 
by  Showa  and  Toho  on  or  after 
November  1, 1990  and  on  or  before 
October  31, 1991. 

Further,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdra^^^l  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  companies  will  be 
zero  percent;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less-than-fair-value 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  zero  percent.  This  rate 
represents  the  highest  rate  for  any  firm 
with  shipments  in  this  administrative 
review,  other  than  those  firms  receiving 
a  rate  based  entirely  on  best  information 
available. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 


reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
dutiesj. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  March  31, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-«138  Filed  4-7-93;  8:45  am) 
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[A-559-502] 

Certain  Welded  Carbon  Steel  Small 
Diameter  and  LIght-Walied  Rectangular 
Pipes  and  Tubes  From  Singapore; 
Determination  Not  To  Revoke 
Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  determination  not  to 
revoke  the  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  Certain 
Welded  Carbon  Steel  Small  Diameter 
and  Light-Walled  Rectangular  Pipes  and 
Tubes  from  Singapore  because  it 
continues  to  be  of  interest  to  interested 
parties; 

EFFECTIVE  DATE:  April  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Cnimbie,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
Telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order,  pursuant  to 
§  353.25(d)(4)  of  the  Department's 
regulations,  if  no  interested  party  has 
requested  an  administrative  review  for 
four  consecutive  annual  anniversary 
months  and  no  interested  party  objects 
to  the  revocation  (19  CFR  353.25(d)(4) 
(1992)).  We  have  not  received  a  request 
to  conduct  an  administrative  review  of 
tlie  antidumping  duty  order  on  certain 
welded  carbon  steel  small  diameter  and 
light-walled  rectangular  pipes  and  tubes 


from  Singapore  (51  FR  41142.  November 
13, 1986)  for  the  last  four  consecutive 
annual  anniversary  months.  Therefore, 
pursuant  to  the  Department's 
regulations,  on  November  5, 1992,  we 
published  in  the  Federal  Register  a 
notice  of  intent  to  revoke  the  order  and 
served  written  notice  of  the  intent  to 
revoke  to  each  interested  party  on  the 
Department's  service  list. 

Scope  of  the  Order 

The.products  covered  by  the  order  are 
as  follows:  "Small  diameter  welded 
carbon  steel  pipes  and  tubes"  are  pipes 
and  tubes  of  circular  cross-section. 
0.375  inch  or  more,  but  not  over  16 
inches  in  outside  diameter.  At  the  time 
of  the  final  determination,  these 
products  were  classifiable  in  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA),  under  items 
610.3231  and  610.3234,  610.3241, 
610.3242,  610.3243.  610.3252.  610.3254. 
610.3256.  610.3258.  and  610.4925. 
These  products  are  commonly  referred 
to  in  the  industry  as  standard  pipes  or 
tubes  produced  to  various  ASTM 
specifications,  most  notably  A-120.  A- 
53.  or  A-135.  "Light-walled  rectangular 
pipes  and  tubes"  are  mechanical  pipes 
and  tubes,  or  welded  carbon  steel  pipes 
and  tubes  of  rectangular  (including 
square)  cross-section,  having  a  wall 
thickness  of  less  than  0.156  inch  as 
provided  for  in  item  610.4928  of  the 
TSUSA. 

Determination  Not  To  Revoke 

The  Department  stated  in  the  notice 
that  no  later  than  November  30.  1992. 
interested  parties,  as  defined  in     ' 
§  353.2(k)  of  the  Department's 
regulations,  might  object  to  the 
Department's  intent  to  revoke  the 
antidumping  order.  On  November  24. 
1992.  five  interested  parties.  Western 
Tube  and  Conduit.  Maruichi  American 
Corporation,  Hannibal  Industries, 
Searing  Industries,  and  Vest 
Incorporated,  filed  written  objections  to 
our  intent  to  revoke  the  order. 
Therefore,  because  interested  parties 
object  to  the  revocation,  the  Department 
has  determined  not  to  revoke  this  order. 

Dated:  January  29. 1993. 
JoMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-8281  Filed  4-7-93;  8:45  amj 
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[C-201-«10] 

Reacheduling  of  Public  Hearing: 
Certain  Corroalon-Realstant  Carbon 
Steal  Rat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From 
Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  rescheduling  of  a 
public  hearing. 


EFFECTIVE  DATE:  April  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norbert  Gannon  or  Thomas  McCinty, 
Office  of  Countervailing  Compliance. 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW..  room  4012, 
Washington.  DC  20230;  telephone  (202) 
482-2786. 

NOTICE  OF  RESCHEDUUNG:  In  accordance 
with  19  CFR  355.38(0  (1992).  we  will 
hold  a  public  hearing  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  The  hearing  will  be  held 
at  the  U.S.  Department  of  Commerce. 
14th  Street  and  Constitution  Avenue, 
NW..  room  1412.  Washington.  DC,  on 
May  12.  1993  at  1  p.m.  in  room  3708. 
Parties  should  confirm,  by  telephone, 
the  time,  date  and  place  of  the  hearings 
48  hours  prior  to  the  scheduled  time. 

Due  to  the  rescheduling  of  the 
hearing,  case  and  rebuttal  briefs  will  be 
due  not  later  than  May  5  and  May  10. 
1993,  respectively.  All  briefs  should  be 
submitted  in  accordance  with  the 
guidelines  specified  in  58  FR  12935 
(March  8, 1993). 

This  notice  is  published  pursuant  to 
19  CFR  355.20(b). 

Dated:  March  31, 1993. 

Joaeph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-8140  Filed  4-7-93;  8:45  am) 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Savannah,  GA 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  U.S.  Department  of 
Commerce's  Minority  Business 
Development  Agency  (NfflDA)  is 
soliciting  competitive  applications 
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under  its  Minority  Business 
Development  Canter  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3- 
year  period,  subject  to  AJgency  priorities, 
recipient  performance,  and  the 
availability  of  funds.  The  cost  of 
performance  for  the  first  budget  period 
(12  months)  is  $169,125  in  Federal 
funds  and  a  minimum  of  $29,846  in 
non-Federal  (cost-sharing) 
contributions.  This  Federal  amount 
includes  $4,125  for  an  annual  audit 
Cost-sharing  contributions  may  be  in  the 
form  of  cash  contributions,  client  fees, 
in-kind  contributions  or  combinations 
thereof.  The  period  of  performance  will 
be  from  September  1, 1993  to  August  31, 
1994.  The  MBDC  mil  operate  in  the 
Savannah,  Georgia  geographic  service 
area. 

The  award  number  for  this  MBDC  will 
be  04-10-93009-01. 

The  funding  instrument  for  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
State  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  business.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  businesses. 

Applications  will  be  evaluated 
-initially  by  regional  staff  on  the 
following  criteria;  The  experience  and 
capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resourf.es 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points);  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  program.  The 


application  will  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 
Unsatisfactory  performance  imder  prior 
Federal  awards  may  result  in  an 
application  not  being  considered  fior 
funding. 

MBDCs  shall  be  required  to  contribute 
at  least  15%  of  the  total  project  cost 
through  non-Federal  contributions.  To 
assist  them  in  this  effort,  MBDCs  may 
charge  client  fees  for  management  and 
technical  assistance  (M&TA)  rendered. 
Based  on  a  standard  rate  of  $50  per 
hour,  MBDCs  will  charge  client  fees  at 
20%  of  the  total  cost  for  firms  with  gross 
sales  of  $500,000  or  less,  and  35%  of  the 
total  cost  for  firms  with  gross  sales  of 
over  $500,000.  A  false  statement  on  an 
application  is  grounds  for  denial  or 
termination  of  funds  and  grotmds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

MBDCs  performLng  satisfactorily  may 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectively.  Under  no 
circumstances  shall  an  MBDC  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  conducted  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities.  If  an  appUcation  is  selected 
for  funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  DOC. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
assistance  awards.  If  applicants  incur 
any  costs  prior  to  an  award  being  made, 
they  do  so  solely  at  their  ovra  risk  of  not 
being  reimbursed  by  the  Govemmont. 
Notwithstanding  any  verbal  assurance 
that  an  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  EKDC 
to  cover  pre-award  costs. 

Consistent  with  OMB  Circular  A-129, 
"Policies  for  Federal  Credit  Programs 
and  Non-tax  Receivables,"  no  award  of 
Federal  funds  shall  be  made  to  an 
applicant  who  has  an  outstanding 


delinquent  Federal  debt  until  either  the 
delinquent  account  is  paid  in  full,  a 
negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfactory  to  DOC  are  made. 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  Uiat  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  failure  to  meet  cost-sharing 
requirements;  unsatisfactory 
performance  of  MBDC  work 
requirements;  and  reporting  inaccurate 
or  infiated  claims  of  client  assistance  or 
client  certification.  Such  inaccurate  or 
inflated  claims  may  be  deemed  illegal 
and  punishable  by  law. 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  chedc 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Primary  Applicant  Certifications — All 
primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debiarment  and 
Suspension — Prospective  participants 
(as  defined  at  15  CFR  part  26,  section 
105)  are  subject  to  15  CFR  part  26. 
"Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies. 

Drug-Free  Workplace — Grantees  (as 
defined  at  15  CFR  part  26.  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  "Govemmenlwide  Requin-rrients  for 
I>rug-Free  Workplace  (Grants)"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Anti-Lobbying — Persons  (defined  at  15 
CFR  part  28,  section  105)  are  subject  to 
the  lobbying  provisions  of  31  U.S.C. 
1352,  "Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,"  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $liX),000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
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mortgage  limit  for  affected  programs, 
whichever  is  greater. 

Anti'Lobbying  Disclosures — Any 
apphcant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  "Disclosure  of  Lobbying 
Activities,"  as  required  under  15  CFR  28 
part  28,  appendix  B. 

Lower  Tier  Certifications — Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  under  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
"Certifications  Regarding  Debarment, 
Suspension,  hieUgibility  and  Voluntary 
Exclusion— Lower  Tier  Covered 
Transactions  and  Lobbying"  and 
disclosure  Form  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  DOC.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to 
DOC  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

CLOSING  DATE:  The  closing  date  for 
submitting  an  application  is  May  17, 
1993.  Applications  must  be  postmarked 
on  or  before  May  17, 1993.  Proposals 
will  be  reviewed  by  the  Atlanta 
Regional  Office.  The  mailing  address  for 
submission  of  RFA  responses  is:  U.S. 
Department  of  Commerce,  Atlanta 
Regional  Office,  Minority  Business 
Development  Agency,  401  West 
Peachtree  Street,  NW.,  suite  1715, 
Atlanta,  Georgia  30308-3516. 

A  pro-application  conference  to  assist 
all  interested  applicants  will  be  held  on 
April  28. 1993.  9  a.m.  at  the  following 
address:  U.S.  Department  of  Commerce, 
Minority  Business  Development 
Agency,  401  West  Peachtree  Street. 
NW..  room  1715,  Atlanta,  Georgia 
30308-3516. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  Order 
12372,  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  To  order  a  Request  for 
Application  (RFA)  and  to  receive 
additional  information,  contact:  Carlton 
L.  Eccles,  Regional  Director  of  the 
Atlanta  Regional  Office  on  (404)  730- 
3300  or  U.S.  Department  of  Commerce, 
Minority  Business  Development 
Agency,  401  West  Peachtree  Street, 
NW.,  room  1715,  Atlanta,  Georgia 
30308-3516. 

11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 


Dated:  April  2, 1993. 
Carlton  L.  Ecclei, 

Regional  Director,  Atlanta  Regional  Office. 
|FR  Doc.  93-«279  Filed  4-7-93;  8:45  am] 

MLUNQ  COOE  3B10-21-H 


National  Ocaanic  and  Atmoapharic 
Adminiatratlon 

Endangarad  Spaclas;  Parmita 

AGENCr:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTKM:  Issuance  of  4  Permits. 

On  September  14, 1992,  notice  was 
published  (57  FR  41922)  that  an 
application  had  been  filed  by  the  U.S. 
Fish  and  Wildhfe  Service  (P45K).  to 
take  listed  Snake  River  fall  and  spring/ 
summer  Chinook  salmon  [Oncorhynchus 
tshawytscha). 

On  September  2, 1992,  notice  was 
published  (57  FR  40173)  that  an 
application  had  been  filed  by  the  Idaho 
Cooperative  Fish  and  Wildlife  Research 
Unit  (P497),  to  take  listed  Snake  River 
spring/summer  chinook  salmon  (O. 
ts/jovvytsc/ia). 

On  September  14, 1992  notice  was 
published  (57  FR  41922)  that  an 
application  had  been  filed  by  the 
University  of  Idaho  Department  of  Fish 
and  Wildhfe  (P498),  to  take  listed  Snake 
River  spring/summer  chinook  salmon 
(O.  tshawytscha). 

On  February  17, 1993  notice  was 
published  (58  FR  8740)  that  an 
application  had  been  filed  by  the  Idaho 
Department  of  Fish  and  Game  (P503C), 
to  take  listed  Snake  River  fall  and 
spring/summer  chinook  salmon  (O. 
tshawytscha)  and  hsted  Snake  River 
sockeye  salmon  (O.  nerka). 

The  above  apphcations  were 
submitted  for  the  purposes  of  scientific 
research  and  enhancement  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543)  and 
the  regulations  governing  endangered 
fish  and  wildhfe  (50  CFR  parts  217- 
222). 

Notice  is  hereby  given  that  on  April 
1, 1993  as  authorized  by  the  provisions 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531-1543),  the  NaUonal 
Marine  Fisheries  Services  issued 
Permits  for  the  above  taking  subject  to 
certain  conditions  set  forth  therein. 

Issuance  of  these  Permits,  as  required 
by  the  Endangered  Species  Act  of  1973. 
was  based  on  a  finding  that  such 
Permits:  (1)  Were  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  these  Permits; 
(3)  are  consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the 


Endangered  Species  Act  of  1973.  These 
Permits  were  also  issued  in  accordance 
with  and  are  subject  to  parts  220-222  of 
Utle  50  CFR.  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

The  applications,  Permits  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  Suite  8268.  Silver 
Spring,  MD  20910  (301/713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  Room  620,  Portland,  OR  97232 
(503/230-5400). 

Dated:  April  1, 1993. 
Heriwil  W.  Kaufinan, 

Acting  Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Services. 
(PR  Doc.  93-8243  Filed  4-7-93;  8:45  am) 
BiujNa  cow  isi»-a-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjuatmant  of  Import  Umlta  for  Cartain 
Cotton,  Wool.  Man-Mada  Fibar,  Silk 
Bland  and  Othar  VagatabIa  Fibar 
Taxtilaa  and  Taxtlla  Producta 
Producad  or  Manufacturad  In 
Indonaaia 

April  2, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA), 

ACTKM:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  April  5.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  Marcfi 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
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numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  TariH 
Schedule  of  the  United  States  (se« 
Federal  Register  notice  57  FR  54976, 
published  on  November  23  1992).  Also 
see  57  FR  24597.  published  on  June  10. 
1992;  and  58  FR  17208.  published  on 
April  1.  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
).  Hay  den  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agnemeats. 

Committee  for  the  Implementation  of  Textile 

Agreements 

April  2, 1993. 

Comm  issioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directives 
issued  to  you  on  June  5, 1992  and  March  26. 
1993,  by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
Those  directives  concern  imports  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fitwr  textiles  and  textile 
products,  produced  or  manufactured  in 
Indonasia  and  expKuled  daring  the  periods 
beginning  on  July  1, 1992  and  March  30, 
1993  and  extending  through  June  30, 1993. 

Effective  on  April  5,  1993,  you  are  directed 
to  increase  the  limits  for  the  following 

•  categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and 

■  Indonesia: 


Category 

V^u^edBmA* 

Levels  m  Group  1 

300/301   

3.107.500  kilograms. 

314  _ 

45.711.694    square    me 

ters. 

334/33S  ....    __    

177.428  dozen. 

33&636       .    .. . 

464.000  dOJten. 

338/339  _ 

1.033.360  dozen. 

34(y640  

1.237,000  dozen 

341   

757  182  dozen. 

347.'34a      

1.243.000  dozen. 

351/651   .„     ._ 

360.750  dozen. 

363-S» 

650.673  Wograins 

613/^14/615  ..„ 

19.153.500    square    me- 

ters. 

634.635  - „ _.. 

226.000  dozen. 

947    _ 

305,773  dozen 

Subievel  tn  Group  II 

35<V650  

24.728  dozen. 

In  Group  M  Subgroup 

447  

3.900  dozen. 

<  Ttie  Hmtts  twve  not  been  adjusted  to  account  lor 
any  tinports  exported  after  Marcti  29.  1993 
(Categories  350/650  arxj  447);  and  Jurte  30.  1992 
(ramammg  categortesV 

'Category  369-S;  only  HTS  nunit)er 
5X7.10.2005. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  fiireign  affairs 


exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairmon,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  93-fl227  Filed  4-7-93;  8:45  am] 
BlLUNa  COOC  S610-Of»-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Cotton  Exchange:  Proposed 
Resolution  Prohibiting  Cotton  From 
Simultaneously  Being  Certified  for 
Delivery  on  the  Cotton  No.  2  Futures 
Contract  and  Part  of  Commodity  Credit 
Corp.  Loan  Stocks 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  changes. 

SUMMARY:  The  New  York  Cotton 
Exchange  {"NYCE"  or  "Exchange")  has 
submitted  a  proposed  resolution 
applicable  to  its  cotton  No.  2  futures 
contract  that  would  prohibit  the 
certification  for  delivery  on  the  cotton 
No.  2  futures  contract  of  any  cotton  that 
is  part  of  Commodity  Credit  Corporation 
("CCC")  loan  stocks. 

In  accordance  with  section  5a(a)(12) 
of  the  Commodity  Exchange  Act  and 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Director  of  the  Division  of 
Economic  Analysis  ('Division")  of  the 
Commodity  Futures  Trading 
Commission  ("Commission")  has 
determined,  on  behalf  of  the 
Commission,  that  the  proposed 
resolution  is  of  major  economic 
significance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  May  10, 1993. 
ADOnESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Streut  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  resolution  prohibiting  tlie 
certification  of  cotton  that  is  part  of  CCC 
loan  stocks,  applicable  to  the  New  York 
Cotton  Exchange's  cotton  No.  2  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington,  DC  20581,  telephone 
(202)  254-7303. 

SUf>P(.EMENTARY  INFORMATION:  The  cotton 
No.  2  futures  contract's  existing  terms 


provide  that  any  cotton  that  meets  the 
contract's  quality  requirements  and  that 
is  stored  in  NYCi-hcensed  warehouses 
located  at  the  contract's  delivery  points 
may  be  delivered  on  the  futures 
contract.  In  this  respect,  all  cotton 
eligible  for  delivery  on  the  contract 
must  first  be  evaluated  and  a  certificate 
issued  to  the  deliverer  attesting  to  the 
fact  that  the  cotton  meets  the  contract's 
quaUty  requirements.  The  deliverer  is 
then  required  to  tender  the  certificate 
for  the  aelivery  cotton  to  the  receiver  at 
the  time  of  delivery. 

As  noted,  the  proposed  resolution 
would  specify  that  cotton  intended  for 
delivery  may  not  be  simultaneously 
certified  for  delivery  on  the  futures 
contract  and  part  of  CCC  loan  stocks. 
The  NYCE  proposes  to  apply  the 
proposed  resolution  to  all  existing  and 
newly  certified  cotton  commencing  on 
August  1, 1994. 

According  to  the  NYCE,  the  proposed 
resolution  is  being  adopted  in  order  to 
preserve  the  status  quo  and  thereby 
promote  economic  competition.  The 
NYCE  notes  specifically  that  the 
proposed  resolution  is  necessary  to 
alleviate  certain  advantages,  such  as  the 
possible  waiving  of  storage  and  interest 
costs  for  certificated  stocks,  that  cotton 
producers  currently  may  receive  under 
CCC  price  support  loans.  The  NYCE 
further  indicates  that  it  is  concerned 
that  the  recent  advantages  afforded  to 
producer  groups  may  produce 
disruptive  price  effects  in  tlie  futurws 
market  by  artificially  depressing  or 
squeezing  futures  prices. 

According  to  the  NYCE,  participants 
in  the  futures  market  have  traditionally 
traded  on  a  level  playing  field  subject  to 
the  same  obstacles  end  risks.  The  NYCE 
states  that: 

Iwjith  the  adoption  of  the  1985  and  1990 
Food  and  Security  Acts,  however,  the  status 
quo  has  been  altered.  Pursuant  to  the  1985 
Act,  the  United  States  government  instituted 
the  USDA  marketing  loan  program,  offering 
producers  a  fixed  loan  amount  per  bale  of 
cotton  using  their  cotton  as  collateral. 
Additionally,  the  Secretary  of  Agriculture 
was  given  authority  to  waive  interest  and 
storage  costs.  The  1990  Act  expanded  the 
benefits  oH'ered  to  loan  participants 
providing  that  when  producers  redeem  their 
cotton  any  time  during  the  initial  ten  month 
loan  period,  their  interest  and  storage  charges 
will  bo  waived  whenever  the  adjusted  world 
price  ("AWP")  is  below  the  established  loan 
rate  *  •  *. 

The  CCC  marketing  loan  program  is  only 
availabfe  to  producers  and  those  agents 
appointed  to  act  in  their  behalf  who 
participate  in  the  government  loan  program 
To  participate,  the  producer  must  retain  a 
"beneficial  interest"  in  the  cotton.  This  is|, 
the  producer  must]  control  risk  and  tide  to 
the  cotton  until  it  is  redeemed  or 
relinquished  to  the  government.  It  has  been 


suggested  that  others  acting  as  agents  of 
producers  or  in  contract  with  producers  may 
also  avail  themselves  of  the  same  advantages 
of  certificating  loan  stocks.  Since  the 
advantages  accrue  only  to  cotton  in  a 
producers  possession,  it  still  excludes  any 
cotton  which  has  passed  into  second  hands 
or  entered  channels  of  distribution.  The 
Exchange's  resolution  is  designed  to  prohibit 
this  Bxcnptional  jwactice.  There  is  nothing  in 
the  resolution  to  prohibit  or  discourage  bona 
fide  hedging  by  tJhe  producer  or  a  producer's 
ability  to  certificate  cotton  which  has  been 
redeemed  from  the  loan  program  just  exactly 
as  any  other  participant  is  froe  to  do  so  and 
as  producers  have  always  done  in  the  past. 

In  practice,  the  loan  program  gives 
producarB  the  option  for  eighteen  months  to 
resell  their  cotton  for  a  price  better  than  the 
loan  proceeds.  If  the  producer  is 
unsuccessful,  he  may  forfeit  the  cotton  to  the 
government  at  the  end  of  this  time.  It  is  not 
a  commercial  loan;  CCXD  loans  are  non- 
recourse and  do  not  require  a  credit  line  or 
demand  notes.  •  •  • 

Late  in  1991.  it  first  becnmo  apparent  to 
market  participants  and  the  |Exchange|  that 
these  newly  crealtxi  conditions  will  come 
into  play  disturbing,  or  at  least  threatening, 
the  long  standing  status  quo  of  interacting 
market  forces.  The  [Exchange]  is  concerned 
with  both  the  advantages  afforded  to 
producers  as  well  as  the  available  supply  of 
tenderahle  cotton.  The  present  crop  produced 
about  10,000,000  bales  of  tenderahle  quality, 
almost  half  of  which  is  grown  ia  the 
Memphis  Territory.  Without  the  proper 
functioning  of  the  price  mechanism,  the 
futures  market  could  become  swamped  with 
certifications,  creating  a  manunoth  spot 
market  that  would  render  the  futures  market 
ineffectual  as  a  price  risk  market.  •  •  • 

*   •   •  |AJ  cotton  futures  contract  should 
function  as  a  price  discovery  mechanism  for 
all  market  participants  and,  if  cotton  undor 
CCC  loan  is  allowed  to  be  certificated,  •  •  • 
a  new  and  separate  class  of  certificated  stock 
(will  be  onBatedJ.  In  this  market,  the  Secr8tar>- 
of  Agriculture  will  determine  the  value  of 
this  stoc;k  every  week.  •  •  •  Allowing  the 
New  York  futures  market  to  become  more  of 
a  spot  maAet  with  two  classes  of  certificated 
stock,  one  reacting  to  normal  conditlms  and 
the  other  impervious  to  normal  conditions, 
could  be  fatal  to  (the)  critical  confidence  (of 
market  participants). 

The  Exchange  also  submits  that:  (1) 
The  certification  or  subsequent 
decertification  of  slocks  under  loan 
represents  a  threat  to  orderly  trading 
and  delivery  in  the  futures  market;  (2) 
implementation  of  the  proposed 
resolution  will  not  reduce  deliverable 
supplies  to  levels  which  would  make 
the  futures  contract  readily  susceptible 
to  manipulation  or  price  distortion;  and 
(3),  in  acc»rdance  with  section  15  of  the 
Commodity  Exchange  Act  (Act),  the 
proposed  resolution  is  the  least  anti- 
competitive means  of  accompHshing  the 
objectives  of  the  Act,  because  it  would 
promote  competition  by  alleviating 
advantages  in  storage  and  interest  costs 
for  certificated  stocks  in  CCC  price 
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support  loans  and  thereby  restoring  to 
all  participants  the  same  competitive 
footing  that  formerly  existed. 

The  Commission  is  specifically 
requesting  comments  regarding  the 
proposed  resolution  with  respect  to:  (1) 
Consistency  with  cash  market  practices 
at  the  contract's  delivery  points, 
including  the  arrangements  of  those 
merchants  who  are  acting  as  agents  for 
producers  with  cotton  under  CCC  loan; 
(2)  the  potential  impact  on  the 
economically  deliverable  supply  of 
cotton  available  for  the  futures  contract 
at  the  contract's  delivery  points, 
including  costs  and  convenience  of 
certification;  (3)  the  extent  to  which 
certification  of  stocks  under  CCC  loan 
represents  a  threat  to  orderly  trading 
and  delivery  in  the  futures  market  or 
may  otherwise  cause  the  contract  not  to 
reflect  conditions  in  the  cash  market; 
end  (4)  whether  Commission  approval 
of  the  proposed  resolution's  prohibition 
of  the  use  of  a  means  of  financing 
certificated  cotton,  which  is  used  for 
other  inventories  in  the  cash  market, 
would  be  consistent  with  section  15  of 
the  Act  which  requires  that,  in 
approving  proposed  rules  or  resolutions 
of  an  Exchange,  th'^  Commission  take 
into  consideration  the  public  interest  to 
be  protected  by  the  antitrust  laws  and 
endeavor  to  take  the  least  anti- 
competitive means  of  accomplishing  the 
objectives  of  the  Act. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
.Street  NW.,  Washington,  DC  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the  NYCE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  ti)e  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  tliereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  CFR  145.7  and  145.8. 

i\ny  person  interested  in  submitting 
written  data,  views  or  arguments  on  the 
proposed  amendments  should  send 
such  ccrnments  to  Jean  A.  Webb, 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.. 
Washington.  DC  20581  by  the  specified 
date. 


Issued  in  Washington.  DC  on  April  5. 1993. 
Gerald  Gay, 
Director. 

(PR  Doc.  93-8224  Filed  4-7-93;  8;45  am) 
BIUJNO  cooc  nsi-oi-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Architecture  &  Assessment  Panel 
of  the  USAF  Scientific  Advisory  Board's 
Committee  on  Options  for  Theater  Air 
Defense  will  meet  on  5-6  May  1993,  at 
The  Pentagon,  room  5D982. 
Washington,  DC  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  hirther  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)697-4811. 
Patsy  J.  Cocner, 

Air  Force  Federal  Register  LiaJscin  Officer 
IFR  Doc.  93-8178  Filed  4-7-93;  8:45  am] 

BILLMQ  cooc  3StO-41-M 


USAF  Scientific  Advisory  Boards 
Meeting 

The  Cruise  Missile  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  28-29  April  1993,  at  The  Space 
&  Missile  Systems  Center.  Los  Angeles. 
CA  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  he  to 
receive  briefings  and  gatiier  i.vfur'n/'tion 
on  i.ssues  related  to  theater  air  dri'ense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
5529b((:)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)697-4811. 
Patsy ).  Coxmar. 

Air  Force  Federal  Register  Liaison  Officer 
(FR  Doc.  93-8177  Filed  4-7-93;  8:45  am) 
WLUNO  COOe  M10-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory 
Board's  Air  Force  Intelligence 
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Command  Mission  Panel  (AFIC  MP), 
Foreign  Aerospace  Science  and 
Technology  Center  Advisory  Group 
(FASTC  AG)  will  meet  on  29  April  1993 
from  0800  to  1600  and  30  April  1993 
from  0800  to  1200  at  FASTC.  Wright 
Patterson  AFB.  Ohio. 

The  purpose  of  this  meeting  is  to 
review  recent  developments  in  FASTC 
scientific  and  technical  intelligence 
production  practices. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Doard  Secretariat  at 
(703) 697-4811. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  93-«179  Filed  4-7-93;  8:45  am) 

BILUMG  CODE  M10-01-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
■Meeting 

The  Pre-Launch  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  28  April  1993,  at  The  Pentagon, 
room  4C1000,  Washington.  DC,  from  9 
a.m.  to  5  p.m. 

Tlie  purpose  of  this  meeting  will  be  to 
gather  information  on  issues  related  to 
theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Palsy  J.  Conno', 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  93-ai76  Filed  4-7-93;  8:45  am] 

WLLMG  COOE  M19-01-H 


Department  of  the  Navy 

CNO  Executive  Panel;  Closed  IMeeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  Emerging 
Technologies  Task  Force  will  meet 
April  26-27,  1993,  bom  8  a.m.  to  5  p.m., 
at  4401  Ford  Avenue,  Alexandria, 
Virginia.  This  session  will  be  closed  to 
the  public. 

The  purpose  of  this  meeting  is  to 
address  naval  technological  response  to 


changes  in  miUtary  warfare.  The  entire 
agenda  for  the  meeting  will  consist  of 
discussion  of  key  issues  regarding 
direction  of  technology  and 
technologies  necessary  for  Naval  Forces 
in  the  role  envisioned  for  them  by  . . . 
From  the  Sea.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that,  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b{c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel,  4401  Ford  Avenue,  Room  601, 
Alexandria,  Virginia  22302-0268,  Phone 
(703) 756-1205. 

Dated:  March  29, 1993. 

Michael  P.  Rummel, 

LCDR.JACC.  USN.  Federal  Register  Uaison 
Officer. 

[PR  Doc.  93-8241  Filed  4-7-93;  8:45  am) 

aH.LJNO  CODE  St10-AE-F 


CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  hereby  given 
that  the  CNO  Executive  Panel  Future 
Naval  Forces  Task  Force  will  meet  April 
22-23. 1993,  from  9  a.m.  to  5  p.m.,  at 
4401  Ford  Avenue,  Alexandria.  This 
session  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
develop  a  framework  for  the  place  of 
naval  forces  in  U.S.  national  defense. 
The  entire  agenda  will  consist  of 
discussion  of  key  issues  regarding  the 
future  weapons  and  command  and 
control  system.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  Uiat  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  concern 
matters  Usted  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  J.  Kevin  Mattonen, 
Executive  Secretary  to  the  Executive 
Panel;  4401  Ford  Avenue,  Suite  601, 
Alexandria,  Virginia  22302-0268,  Phone 
(703)  756-1205. 


Dated:  March  29, 1993. 
Michael  P.  Rummel, 

LCDRJAGC.  USN.  Federal  Register  Uaison 

Officer. 

IFR  Doc.  93-8240  Filed  4-7-93;  8:45  am) 

MLUNO  COOE  3t10-AE-f 


DEPARTMENT  OF  ENERGY 

Determination  of  Noncompetitive 
Financial  Asslstanc* 

AGENCY:  Department  of  Energy  (DOE). 
action:  Notice. 

SUMMARY:  DOE  announces  that  pursuant 
to  10  CFR  600.7(b)(2)(i)  it  intends  to 
renew  on  a  noncompetitive  basis  a 
cooperative  agreement  with 
Manufacturing  and  Technology 
Conversion  International,  Inc.  (MTCI) 
for  field  testing  an  Indirectly  Fired 
Thermochemical  Reactor  Technology. 
This  Technology  employs  multiple 
resonance  tubes  pulse  combustors  for 
providing  endothermic  heat  to  a  fluid- 
bed  steam  reformer.  The  scope  of  the 
field  test  is  in  chemical  and  energy 
recovery  from  Kraft  black  hquor 
produced  from  a  pulp  mill.  The  renewal 
award  is  to  be  in  the  amount  of 
$1,645,000  to  continue  the  project  for 
twenty-four  months.  The  MTCI  process 
and  apparatus  technology  was  initially 
introduced  by  MTCI  vmder  the  DOE 
Small  Business  Innovative  Research 
Program.  MTQ  has  since  obtained  a 
U.S.  Letter  Patent  Number  5,059,404 
covering  the  Technology  under  its  rights 
provided  by  DOE  to  Small  Businesses 
conducting  R&D  programs  for  DOE.  A 
large  portion  of  the  hardware  has  been 
built,  and  all  that  remains  to  be  done  is 
to  complete  the  field  installation  and 
operation  of  the  system  in  the  proposed 
industrial  environment.  Eligibility  for 
this  award  is,  therefore,  restricted  to 
MTQ  pursuant  to  10  CFR 
600.7(b)(2)(i)(A)  and  (D). 

FOR  FURTHER  (NFORMATION  CONTACT: 
Stanley  Sobczynski,  Conservation  and 
Renewable  Energy,  U.S.  Department  of 
Energy,  Washington,  DC  20585,  202- 
586-1878. 

Issued  in  Oak  Ridge,  Tennessee,  on  April 
1,1993. 

Peter  D.  Dayton, 

Director,  Procurement  and  Ckintracts  Division, 

Oak  Ridge  Field  Office. 

IFR  Doc.  93-8277  Filed  4-7-93;  8:45  am) 

MUJNOCOOE  MSO-01-4* 
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Federal  Energy  Regulatory 
CommlMion 

[Docket  No*.  ER93-479-000,  et  ■!.] 

Puget  Sound  Power  &  Light  Co.,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocldng  Directorate  HUngs 

March  31, 1993. 

Take  notice  that  the  foltowing  filings 
have  been  made  with  the  Commission: 

1.  Puget  Sound  Power  &  Light  Co. 

(Docket  No.  ER93-479-O001 

Take  notice  that  on  March  24, 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing,  as  an  initial 
rate  schedule,  "Agreement  for  Finn 
Power  Purchase"  (the  Agreement) 
between  Puget  and  Tenaska 
Washington,  Inc.  The  Agreement 
contains  provisions  for  construction  of 
facilities,  power  purchase  by  Puget  and 
parallel  operation  of  faciHties.  A  copy  of 
the  filing  was  served  upon  Tenaska 
Washington  Partners,  LP.,  as  assignee  of 
Tenaska  Washington,  Inc.  (Tenaslu).  In 
connection  with  the  Agreement,  Puget 
also  tendered  for  fiHng  (i)  Amendment 
to  Agreement  for  Firm  Power  Purchase 
between  Paget  and  Tenaska,  dated  as  of 
October  12, 1992;  (ii)  Letter  Agreement 
between  Puget  and  Tenaska,  dated 
October  12, 1992,  regarding  costs 
relating  to  interconnection;  (iii)  Letter 
Agreement  between  Puget  and  Tenaska, 
dated  October  12, 1992,  regarding 
clarification  of  Agreement  for  Firm 
Power  Purchase;  and  (iv)  Consent  and 
Agreement  between  Puget  and  The 
Chase  Manhattan  Bank.  N.A.,  as  Agent, 
dated  as  of  October  12, 1992. 

Comment  date:  April  14.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  Electric  Power  Co.,  L.P. 

(Docket  No.  ER93-4 96-0001 

Take  notice'tliat  on  March  26, 1993, 
Northern  Electric  Power  Co.,  L.P. 
("Northern  Electric  Power  Co.") 
tendered  for  filing,  pursuant  to  18  CFR 
35.12,  proposed  Northern  Electric 
Power  Co..  L.P,  Rate  Schedule  FERC  No. 
1.  under  which  Northern  Electric  Power 
Co.  will  sell  the  power  and  energy  to  be 
produced  by  the  36.1  MW  hydroelectric 
Project  (Project  No.  5276)  to  Niagara 
Moi:awk  Power  Corporation  ("Niagara 
Mohawk"),  a  New  York  utility.  The 
Project  is  a  qualifying  small  power 
production  facility.  Northern  Electric 
Power  Co.  asserts  that  the  rates  set  forth 
in  the  proposed  Rate  Schedule  are  at  or 
below  Niagara  Mohawk's  avoided  costs 
OS  determined  by  the  New  York  PubHc 
Service  Commission. 

Tn  connection  with  its  filing,  Northern 
Electric  Power  Co.  requests  waiver  of 


the  Commission's  regulations  regarding 
the  filing  of  cost  support  information 
and  regarding  all  or  part  of  the 
Commission's  accounting,  reporting, 
property  transfer,  and  interlocking 
director  regulations.  Northern  Electric 
Power  Co.  requests  that  the  Commission 
make  the  Rate  Schedule  effective  on  the 
date  of  which  sales  imder  the  Rate 
Schedule  commence,  which  is  expected 
to  occur  in  January,  1995. 

Comment  date:  April  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Arizona  Public  Service  Co. 

(Docket  No.  ER93-483-OOOJ 

Take  notice  that  on  March  24,  1993. 
Arizona  Public  Service  Company  (APS 
or  Company)  tendered  for  filing  revised 
Exhibit  II  to  the  Wholesale  Power 
Agreement  between  APS  and  Electrical 
District  No.  6  (ED-6)  (APS-FERC  Rate 
Schedule  No.  126)  and  revised  Exhibit 
II  to  the  Wholesale  Power  Agreement 
between  APS  and  Electrical  District  No. 
7  (ED-7)  (APS-FERC  Rate  Schedule  No. 
128)  (collectively  Exhibits).  The 
Exhibits  list  estimated  loads  which  are 
used  for  planning  purposes  only. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  change  in 
service  to  these  or  any  other  customer 
results  fi^om  the  revisions  proposed 
herein.  No  new  or  modifications  to 
existing  faciUties  are  required  as  a  result 
of  these  revisions.  The  Company 
requests  waiver  of  the  Commission's 
Notice  Requirements  in  18  CFR  35.3  and 
35.11  in  order  to  allow  for  an  effective 
date  of  January  1, 1993. 

A  copy  of  this  filing  has  been  served 
on  ED-6,  ED-7  and  the  Arizona 
Corporation  Commission. 

Comment  date:  April  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Power  k  Light  Co. 

(Docket  No.  E.K93-477-000] 

Take  notice  that  oh  March  24. 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing,  as  an  initial 
rate  schedule,  "Agreement  for  Firm 
Power  Purchase"  (the  Agreement) 
between  Puget  and  Encogen  Northwest. 
LP.  (Encogen).  The  Agreement  contains 
provisions  for  construction  of  faciUties, 
power  purchase  by  Puget  and  parallel 
operation  of  facilities.  A  copy  of  the 
filing  was  served  upon  Encogen.  In 
connection  with  the  Agreement,  Puget 
also  tendered  for  filing  (i)  Amendment 
to  Agreement  for  Firm  Power  Purchase 
between  Encogen  and  Puget,  dated  as  of 
July  11,  1991;  (ii)  Memorandum  of 


Termination  between  Encogen  and 
Puget,  dated  August  31, 1992;  (iii) 
Agreement  Regarding  Security  between 
Encogen  and  Puget,  dated  as  of  August 
31,  1992;  (iv)  Consent  and  Agreement 
among  Encogen,  Puget  and  The  First 
National  Bank  of  Chicago,  as  Collateral 
Agent,  dated  as  of  December  15, 1992;, 
(v)  Subordination  Agreement  among 
Encogen,  Puget,  Rolls-Royce  &  Partners 
Finance  Limited  and  The  First  National 
Bank  of  Chicago,  as  Agent  and  Collateral 
Agent,  dated  as  of  December  17.  1992; 
(vi)  Guaranty  of  ENSERCH  Corporation 
in  favor  of  Puget,  dated  as  of  December 
15, 1992;  and  (vii)  Letter  Agretment 
between  Encogen  and  Puget,  dated 
December  18,  1992. 

Comment  date:  April  14,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PSI  Energy,  Inc. 

(Docket  No.  ER92-6S3-000] 

Take  notice  that  PSI  Energy,  hic.  (PSI) 
on  March  26, 1993,  tendered  for  fiUng 
amended  Service  Schedules  to  the  FERC 
Filing  in  Docket  No.  ER92-653-000  to 
comply  with  a  FERC  Staff  request. 

Copies  of  the  filing  were  served  on 
Indianapolis  Power  and  Light  Company 
and  the  Indiana  Utility  Regulatorj- 
Commission. 

Comment  date:  April  14,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  The  United  Illuminating  Co. 

(Docket  No.  ER93-365-000] 

Take  notice  that  on  March  26, 1993, 
The  United  Illuminating  Company  (UI) 
tendered  for  fiUng  supplemental 
information  relating  to  UI's  filing  of  an 
agreement  to  modify  and  extend  the 
term  of  a  capacity  exchange  agreement 
between  UI  and  The  Connecticut  Light 
and  Power  Company  (CL&P). 

UI  states  that  the  amendmer.t  was 
Bled  in  response  to  a  request  by 
Commission  Staff  for  additional 
information  and  that  a  copy  of  this  filing 
has  been  mailed  to  CLAP. 

UI  requests  that  the  rate  schedule 
filed  become  effective  May  1, 1993. 

Comment  date:  April  14,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Consolidated  Edison  Co.  of  New 
York,  Inc. 

[[X>cket  No.  ER93-213-000J 

Take  notice  that  on  March  25, 1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
a  deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  Supplement 
providing  for  the  construction. 
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operation  and  maintenance  of  the 
interconnection  between  Astoria  No.  6 
Generating  Unit  and  the  East  13th  Street 
Substation. 

Con  Edison  states  that  a  copy  of  this 
fihng  has  been  served  by  mail  upon  the 
Power  Authority  of  the  State  of  New 
York. 

Comment  date:  April  14,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Power  and  Light  Co. 

(Docket  No.  ER93-354-0001 

Take  notice  that  on  March  26, 1993. 
Wisconsin  Power  and  Light  Company 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission  further 
information  concerning  certain  aspect  of 
the  Agreements  between  Wisconsin 
Power  and  Light  Company  (WP&L)  and 
Wisconsin  Public  Power.4nc.  System 
(WFPI)  in  this  docket. 

WP&L  requests  expedited 
consideration  of  the  filing.  WP&L  also 
requests  waiver  of  the  Commission's 
notice  requirements,  to  the  extent 
necessary,  to  allow  the  filing  to  be 
posted  more  than  120  days  prior  to  the 
initial  date  of  service  and  60  days  after 
the  initial  filing  of  February  4,  1993. 

CommenMafe;  April  14.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Consolidated  Edison  Co.  of  New 
York.  Inc. 

(Docket  No.  ER93-209-0001 

Take  notice  that  on  March  25.  1993, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
a  deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  three  Supplements 
constituting  an  agreement  for  the 
construction  and  operation  of  the  Sprain 
Brook  Substation  Expansion  for  the 
Power  Authority  of  the  State  of  New 
York  (the  Authority). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  April  14, 1993,  in 
accordsn  :e  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Consolidated  Edison  Co.  of  New 
York,  Inc. 

[Docket  .No.  ER93-2 10-000] 

Take  notice  that  on  March  25,  1993, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  in  response  to 
a  deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
an  agreement  for  the  construction, 
operation,  maintenance  and  ownership 
of  certain  facilities  at  its  East  Substation 
for  Central  Hudson  Gas  &  Electric 
Corporation  (Central  Hudson). 


Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Central  Hudson. 

Comment  date:  April  14. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Consolidated  Edison  Co.  of  New 
York,  Inc. 

[Docket  No.  ER93-21S-000) 

Take  notice  that  on  March  25,  1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
a  deficiency  letter  herein,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  four  Supplements 
constituting  an  agreement  for  the 
construction  and  operation  of  the  East 
Fishkill  Substation  for  the  Power 
Authority  of  the  State  of  New  York  (the 
Authority). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  the 
Authority. 

Comment  date:  April  14.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Idaho  Power  Co. 

[Docket  No.  ER93-491-000J 

Take  notice  that  on  March  25, 1993, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  Service  Agreements  under 
Idaho  Power's  FERC  Electric  Tariff 
Volume  No.  1  executed  by  Snohomish 
Public  Utility  District  and  the  City  of 
Tacoma  Department  of  Public  Utilities 
Light  Division. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  §35.3  of  the  Commission's 
regulations  in  order  to  permit  the 
Service  Agreements  to  become  effective 
on  March  18,  1993  and  March  19. 
respectively. 

Comment  date:  April  14,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 3.  The  Montana  Power  Co. 

[Docket  No.  ER93-422-000J 

Take  notice  that  on  March  25,  1993, 
The  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  Amendment  No.  1  to  its  original 
filing  under  this  docket.  This  amended 
filing  provides  additional  information 
requested  by  Commission  staff 

A  copy  of  the  filing  was  served  upon 
the  Bonneville  Power  Administration. 

Comment  date:  April  14. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  The  Connecticut  Light  and  Power 
Co.  and  Public  Service  Company  of 
New  Hampshire 

(Docket  No.  ER93-482-0001 

Take  notice  that  on  March  19,  1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Public  Service  Company  of  New 
Hampshire  (PSNH),  submitted  an 
Addendum  to  a  Short  Term  Agreement 
with  New  York  Power  Authority 
(NYPA). 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  New  York  Power  Authority. 

Comment  date:  April  14,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  93-8180  Filed  4-7-93;  8:45  am) 

BILUNG  CODE  C717-01-M 

[Project  No.  11181-000] 

Energy  Storage  Partners;  Intent  To 
Conduct  Public  Scoping  Meetings 

April  2. 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
hold  public  and  agency  scoping 
meetings  on  April  29.  1993.  pursuant  to 
its  preparation  of  an  Environmental 
Impact  Statement  (EIS)  under  the 
National  Environmental  Policy  Act 
(NEPA)  for  the  Lorella  Pumped  Storage 
Project  No.  11181  near  the  Lost  River  in 
Klamath  County.  Oregon. 

The  meetings  will  he  joint  meetings 
with  the  potential  Ucense  Applicant, 
Energy  Storage  Partners,  who  will  be 
soliciting  comments  and 
recommendations  on  the  need  for 
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additional  resource  studies  in  the 
development  of  their  final  license 
application. 

FERCs  NEPA  Procesi 

In  the  February  25, 1993,  Federal 
Register,  the  Commission  published  a 
notice  of  its  intent  to  prepare— under 
Third  Party  Contracting  provisions  of 
section  2403(a)  of  the  National  Energy 
PoUcy  Act  of  1992— an  HS  for  the 
Lorella  project. 

Energy  Storage  Partners  will  prepare 
an  application  for  a  FERC  license  for  the 
project.  The  draft  license  application 
and  a  "First  Draft  EIS"  will  be  issued 
together  and  circulated  for  review  by  all 
interested  parties.  All  comments  filed 
on  the  First  Draft  EIS  will  be  analyzed 
by  the  staff  and  considered  in  a  final 
Draft  EIS  ("the  Draft  EIS").  The  license 
Applicant  will  finaUze  its  application 
after  receiving  comments  and 
recommendations  on  its  proposed 
project.  A  final  appUcation  will  then  be 
filed  with  the  Commission  together  with 
the  Draft  EIS.  The  Draft  EIS  and  final 
license  application  will  be  circulated  for 
review  by  all  interested  parties.  All 
comments  on  the  Dnh  EIS  will  be 
considered  in  the  Final  EIS.  The  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision. 

Scoping  Meetings 

The  FERC  staff  will  conduct  two 
scoping  meetings.  The  evening  scoping 
meetii^  is  primarily  for  public  input 
while  the  morning  meeting  will  focus 
primarily  on  government  agency 
concerns.  All  interested  Individuals, 
organizations,  and  agencies  are  invited 
to  attend  and  assist  staff  in  identifying 
the  scope  of  environmental  issues  that 
should  be  analyzed  in  the  nS,  and 
assist  the  Applicant  in  identifying  the 
need  for  additional  studies. 

The  scoping  meetings  will  be  held  on 
Thursday,  April  29, 1993  at  the  Klamath 
County  Commissioners'  Hearing  Room, 
305  Main  Street,  Courthouse  Annex, 
Klamath  Falls,  Oregon.  The  agency 
meeting  will  commence  at  1  p.m.  The 
public  scoping  meeting  will  begin  at  7 
p.m. 

To  help  focus  discussion,  a 
preliminary  EIS  scoping  document 
(''Scoping  Document  1")  that  outlines 
the  subject  areas  to  be  addressed  at  the 
meeting  will  be  distributed  by  mail  to 
all  parties  on  the  FERC  mailing  list. 
Copies  of  the  preliminary  scoping 
document  will  also  be  available  at  the 
meetings. 


Oblectives 

At  the  meeting,  staff  will:  (1) 
Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  EIS;  (2)  determine  the  relative 
depth  of  analysis  for  issues  to  be 
addressed  in  the  EIS;  (3)  identify 
resource  issues  that  are  not  important 
and  do  not  require  detailed  analysis;  (4) 
solicit  from  the  meeting  participants  all 
available  information,  especially 
quantified  data,  on  the  resources  at 
issue;  and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS,  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staff's  preliminary  views. 

Staff  will  also  solicit  comments  and 
recommendations  on  additional 
scientific  studies  needed  in  the 
AppUcant's  development  of  its  final 
application. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  all  statements  (oral 
and  written)  will  thereby  become  a  part 
of  the  formal  record  of  the  Commission 
proceedings  on  the  Lorella  Project. 
Individuals  presenting  statements  at  the 
meeting  will  be  asked  to  clearly  identify 
themselves. 

Individuals,  representatives  of 
organizations,  and  agencies  with 
environmental  expertise  are  encourage 
to  attend  the  meetings  and  to  assist  staff 
in  defining  and  clarifying  the  issues  to 
be  addressed  in  the  EIS. 

Participants  at  the  public  meetings  are 
asked  to  keep  oral  comments  to  five 
minutes. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements  at 
the  meeting  for  inclusion  in  the  public 
record. 

In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE,  Washington,  DC  20426,  until  May 
21, 1993.  All  correspondence  should 
clearly  show  the  following  caption  on 
the  first  page:  Lorella  Project  No.  11181. 
Oregon. 

For  further  information,  please 
contact  Sabina  Joe  at  (202)  219-1648. 
Loia  D.  CuheU. 
Secretary. 
[FR  Doc  93-8182  Filed  4-7-93;  8:45  am) 

BILUNQ  COOE  t717-01-M 


[Dodwl  No.  RP9»-M-000] 

Colorado  Intaratata  Gas  Company; 
Propoaad  Changaa  In  FERC  Gas  Tariff 

April  2. 1993. 

Take  notice  that  on  March  31,  1993. 
Colorado  Interstate  Gas  Company  (QG) 
tendered  for  filing  proposed  changes  in 
iU  FERC  Gas  Tariff.  Original  Volume 
Nos.  1,  2  and  3,  which  it  has  designated 
as  the  "Primary  Case".  The  proposed 
base  tariff  rates  will  result  in  an  annual 
revenue  increase  of  $26  million.  QG 
requested  an  effective  date  of  May  1, 
1993  for  these  revised  tariff  sheets  and 
rates.  QG  notes  that  the  revenue 
deficiency  underlying  the  "Primary 
Case"  is  $42.1  milUon,  $15.6  million 
greater  than  the  revenue  that  GIG  will 
recover  by  applying  the  proposed  rates 
to  the  billing  determinants  because  it 
has  voluntarily  agreed  to  forego  one- 
third  of  the  increase  in  each  rate  in 
recognition  of  existing  market  factors, 

QG  notes  that  it  is  also  filing  as  an 
alternative  to  the  "Primary  Case", 
proposed  changes  in  its  FERC  Gas 
Tariff.  Original  Volume  No.  50.  These 
alternative  tariff  sheets  embody  the  rates 
for  the  services  under  QG's  Docket  No. 
RS92-4  compliance  proposal  under 
Order  No.  636  ("Order  No.  636"  tariff 
sheets).  CIG  states  that  it  is  filing  both 
primary  and  alternative  tariff  sheets  for 
its  Order  No.  636  compliance  rates.  CIG 
requests  an  October  1,  1993  effective 
date  for  these  tariff  sheets,  or  such  other 
date  as  CIG's  Order  No.  636  compliance 
tariff  is  accepted  and  becomes  effective 
in  Docket  No.  RS92-4.  QG  states  that 
like  the  "Primary  Case"  rates,  the 
revenue  deficiency  underlying  the 
"Order  No.  636"  rates  is  greater  than  the 
revenue  that  QG  will  recover  by 
applying  the  proposed  rates  to  the 
billing  determinants  because  CIG  has 
also  voluntarily  agreed  to  forego  one- 
third  of  the  increase  in  each  rate,  based 
upon  the  increase  from  the  rates  filed  on 
a  Pro-Forma  basis  on  February  2. 1993 
in  Docket  No.  RS92-4,  in  recognition  of 
existing  market  factors. 

QG  states  that  the  increase  in  its  rates 
relates  in  part  to  the  need  to  discount 
certain  of  its  rates  for  competitive 
reasons,  and  in  part  to  an  increase  in  its 
costs.  QG  further  notes  that  its 
unilateral  agreement  to  forego  collection 
of  one-third  of  the  indicated  increase  in 
each  rate  does  not  relate  to  any  specific 
issue  or  line-item  in  its  filing. 

QG  states  that  copies  of  this  filing  are 
being  served  on  each  person  designated 
on  the  Commission's  official  service  in 
this  proceeding,  and  are  otherwise 
available  for  public  inspection  at  QG's 
offices  in  Colorado  Springs,  Colorado. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Sections 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protects  should  be  filed  on  or  before 
April  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ck)pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  O.  Cashell, 
Secretary: 

IFR  Doc.  9:1-8186  Filed  4-7-93;  8:45  ami 
Bti.UNG  COOC  f/ir-OI-M 


[Docket  No.  7093-4-1-000] 

Alabama-Tenness«e  Natural  Gas  Co.; 
Propoaed  PGA  Rata  Adiuatmant 

April  2, 1993. 

Take  notice  that  on  March  31. 1993. 
Alabama-Tennessee  Natural  Gas 
Company  ("Alabama-Tennessee"),  Post 
Office  Box  918,  Florence,  Alabama 
35631,  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet  with  a 
proposed  effective  date  of  April  1, 1993: 

40tL  Revised  Sheet  No.  4 

Alabama-Tennessee  states  that  this 
filing  is  an  out-of-cycle  purchased  gas 
adjustment  ("PGA")  filing,  the  purpose 
of  which  is  to  correlate  more  accurately 
AlabaiTia-Tannessee's  projected  gas 
costs  vifh  the  rates  of  its  upstream 
pipeli.^e  supplier.  Tennessee  Gas 
Pipeline  Company  ("Tennessee"). 
Alabama-Tennessee  stales  that  current 
spot  market  price.s  indicate  that 
Tennessee's  Transition  Gas  Inventory 
Charge  ("TCIC")  sales  commodity  rates, 
which  are  based  on  a  spot  index,  will 
increase  unexpectedly  and  substantially 
from  those  projected  by  Alabama- 
Tennessee  in  its  quarterly  PGA  filing 
that  it  submitted  on  February  26, 1993 
in  Docket  No.  TQ93-3-1.  In  addition  to 
the  increase  in  Tennessee's  TGIC 
commodity  sales  rates,  Alabama- 
Tennes-see  states  that  its  filing  reflects 
its  use  of  the  revised  demand  cost 
allocation  ratio  for  computing  the  rates 
for  jurisdictional  sales  customers  that 
was  agreed  upon  in  the  Joint  Settlement 
filed  on  December  29, 1992  by  Alabama- 
Tennessee  and  the  Tennessee  Valley 


Municipal  Gas  Association  in  Docket 
Nos.  TQ92-5-1,  ef  al..  which  the 
Commission  approved  by  Letter  Order 
dated  February  24, 1993. 

In  addition  to  a  waiver  of  $  154.22  of 
the  Commission's  Regulations  so  that  its 
revised  tariff  sheet  can  be  made  effective 
as  of  April  1, 1993,  Alabama-Teimessee 
has  requested  any  other  waivers  of  the 
Commission's  Regulations  that  may  be 
necessary  to  permit  the  tariff  sheet  to 
become  effective  as  proposed. 

Alabama-Tennessee  states  that  copies 
of  the  tariff  filing  have  been  mailed  to 
all  of  its  jurisdictional  sales  and 
transportation  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  Rule  211 
or  Rule  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214.  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  9, 1993.  Pretests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cuhell, 
Secretary. 
[FR  Doc  93-8187  Filed  4-7-93;  8:45  am) 

BiUMQ  CODE  «717-01-M 


[Docket  No.  TM93-4-4a-000] 

ANR  Pipeline  Co.;  Propoaed  Changes 
In  FERC  Gaa  Tariff 

April  2, 1993. 

Take  notice  that  ANR  Pipeline 
Company  ("ANR"),  on  March  31. 1993 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  six  copies  of  the  following 
tariff  sheets  which  ANR  proposes  to  be 
effective  May  1, 1993: 

First  Revised  Volume  No.  1 

Fourth  Revised  Sheet  No.  6 

First  Bevised  Volume  No.  1-A 

Fourth  Revised  Sheet  No.  4 

Original  Volume  No.  2 

1st  Revised  Twentieth  Revised  Sheet  No.  16 
1st  Revised  Twentieth  Revised  Sheet  No.  17 
1st  Revised  Twentieth  Revised  Sheet  No.  18 
1st  Revised  Twentieth  Revised  Sheet  No.  19 
1st  Revised  Twenty-Second  Revised  Sheet 
No.  20 


1st  Revised  Twenty-First  Revised  Sheet  No. 

21 
1st  Revised  Nineteenth  Revised  .Sheet  No  22 

Original  Volume  No.  3 
Seventeenth  Revised  Sheet  No.  5 

ANR  states  mat  the  referenced  tariff 
sheets  are  being  submitted  as  required 
in  §§  17.7  and  18.3  of  ANR's  FERC  Gas 
Tariff  First  Revised  Volume  No.  1  to 
adju.<«t  the  Volumetric  Buyout  Buydown 
Surcharge  and  Upstream  Pipeline 
Surcharge,  commencing  May  1, 1993. 

ANR  states  that  each  of  its  Volume 
Nos.  1, 1-A,  2  and  3  customers  and 
interested  State  Commissions  has  been 
apprised  of  this  filing  via  U.S.  Mail. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the 
Commission.  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426  by  April  9. 1993, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211, 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
inter%'ene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  93-8190  Filed  4-7-93;  8:45  ami 

BtUJNC  COOC  f717-ei-4l 


[Docket  No.  TO9S-5-2»-000)  . 

Eastern  Shore  Natural  Gaa  Co.; 
Proposed  Changes  in  FERC  Gaa  Tariff 

April  2. 1993. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  Man±  30, 1993  certain 
revised  tariff  sheets  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective  April 
1,1993. 

ESNG  states  that  the  tariff  sheets  are 
being  filed  to  implement  an  out-of-cycle 
Purchased  Gas  Adjustment  ("PGA")  to 
reflect  increased  and  decreased  gas  costs 
n;sult)ng  from:  (1)  higher  prices  being 
paid  to  producers/suppliers  under 
ESNG's  market-responsive  gas  supply 
rcntracts,  and  (2)  the  updating  of 
ESNG's  pipeline  supplier  demand  rates 
payable  to  Trenscuntinental  Gas  Pipe 
Line  Corporation  and  Columbia  Gas 
Transmission  Corporation. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  9. 1993.  Protests 
will  he  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  beicome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Comm|ission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  C«shell» 
Secrete^. 
(FR  Doc.  93-8195  Filed  4-7-93;  8:45  ami 

8H.UMG  OOOC  «71T-01-H 

(Dockat  No.  TQ»^-4-2-000] 

East  Tennessee  Natural  Gas  Co.;  Rate 
Filing 

April  2,  1993 

Tak9  notice  that  on  March  31, 1993. 
East  Tennessee  Natural  Gas  Company 
("East  Tennessee*'),  submitted  for  filing 
copies  each  of  Thirty-fourth  Revised 
Sheet  Nos.  4  and  5  to  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff  to 
be  effective  April  1, 1993. 

East  Tennessee  Natural  Gas  Company 
states  that  the  purpose  of  the  instant 
filing  is  to  implement  an  out-of-cycle 
PGA  rate  adjustment  to  East  Tennessee's 
current  rate,  to  be  effective  ft-om  April 
1  through  June  30, 1993.  East  Tennessee 
states  that  due  to  an  unexpected 
increase  in  gas  prices,  it  is  currently 
unable  to  purchase  gas  at  or  below  the 
rates  reflected  in  its  previous  quarterly 
filing  in  Docket  No.  TQ93-3-2,  filed  on 
February  26, 1993  to  be  effective  April 
1. 1993.  The  increase  in  the  current 
adjustment  is  necessary  to  prevent 
substantial  underrecoveries  of  gas  costs 

East  Tennessee  further  states  that 
copies  of  the  filing  have  been  mailed  to 
all  affected  customer  and  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
IX  20425,  in  accordance  with  rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitioiis  or  protests  should  be  filed  on 
or  before  April  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  appropriate  action  but  will 


not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  petition  to 

intervene;  provided,  however,  that  any 

person  who  had  previously  filed  a 

petition  or  intervene  in  this  proceeding 

is  not  required  to  file  a  further  petition. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

LoifCaslMU. 

Secretary. 

[FR  Doc.  93-8191  Filed  4-7-93;  8:45  ami 

BU.UNO  COOC  t717-»1-M 


[Docket  No.  TO93-6-2S-000] 

Eastern  Shore  Natural  Gas  Company; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  2,  1993. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  March  30, 1993  certain 
revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective  May 
1. 1993. 

ESNG  states  that  the  tariff  sheets  are 
being  filed  to  implement  ESNG's 
quarterly  Purchased  Gas  Adjustment 
(PGA")  pursuant  to  §  154.308  of  the 
Commission's  regulations  and  Sections 
21.2  and  21.4  of  the  General  Terms  and 
Conditions  of  ESNG's  FERC  Gas  Tariff 
to  reflect  changes  in  ESNG's 
jurisdictional  rates.  ESNG  states  that  the 
sales  rates  set  forth  thereon  reflect  a 
decrease  of  $.2463  per  dt  in  the 
Commodity  Charge  and  an  increase  of 
$.0036  per  dt  in  the  Demand  Charge,  all 
as  measured  against  ESNG's  Out-of- 
Cycla  Purchased  Gas  Adjustment  in 
Docket  No.  TQ93-5-23-000.  as  filed  on 
March  30, 1993  and  requested  to  be 
effective  April  1, 1993. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stroet,  NE.,  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  9. 1993.  Protests 
will  be  considered  by  the  Commission 
ill  determining  the  appropriate  action  to 
se  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection  in  the  public  reference  room. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  93-8193  Filed  4-7-93;  8:45  ami 

BILUNQ  CODE  e717-01-M 


[Docket  No.  CP93-276-000] 

Equitrans,  inc.;  Notice  of  Request 
.  Under  Blanket  Authorization 

April  2.  1993. 

Take  notice  that  on  March  29, 1993. 
Equitrans,  Inc.  3500  Park  Lane, 
Pittsburgh.  PA  15275,  filed  in  Docket 
No.  CP93-2 76-000,  a  request  pursuant 
to  §§  157.205  and  157.211  of  the 
Commission's  Regulations  for 
authorization  under  its  blanket 
certificate  issued  in  Docket  No.  CP83- 
508-000.  to  install  one  sales  tap  in 
Washington  County,  PA,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Equitrans  proposes  to  install  one  sales 
tap  on  its  transmission  Line  H-127  in 
the  City  of  Monongahela  Township, 
Washington  County,  PA,  to  provide  gas 
service  to  Equitable  Gas  Company,  a 
division  of  Equitable  Resources.  Inc. 
(Equitable),  which  in  turn,  will  provide 
gas  service  to  Victor  Zeni  of 
Monongahela,  PA.  Equitrans  projects 
that  the  proposed  service  will  be  offered 
under  its  Rate  Schedule  PLS  and  that, 
through  this  tap,  approximately  1  Mcf  of 
natural  gas  on  a  peak  day  will  be 
delivered.  Equitrans  contends  that  it 
will  charge  Equitable  the  applicable  rate 
contained  in  Equitrans'  tariff  on  file 
with  and  approved  by  the  Commission. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  tiie 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  93-8183  Filed  4-7-93;  8:45  ami 
BILUNQ  COOC  trir-oi-M 
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[Dockat  No.  CP85-221-014] 

Frontier  Gas  Storage  Co.;  Compliance 
Filing 

April  2. 1993. 

Take  notice  that  on  March  30, 1993, 
Frontier  Gas  Storage  Company 
(Frontier),  %  Reid  &  Priest,  Market 
Square,  701  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004,  in  compliance 
with  the  provisions  of  the  Commission's 
February  13,  19«5  Order  in  Docket  No. 
CP82-487-OO0  et  ai,  submitted  an 
executed  Service  Agreement  under  Rate 
Schedule  LVS-1  providing  for  the 
possible  sale  of  up  to  1  Bcf  of  Frontier's 
gas  storage  inventory  on  an  "as 
metered"  basis  to  UNIGAS  Corporation 
(UNIGAS).  The  Service  Agreement, 
dated  March  25, 1993,  contemplates  the 
possible  sale  to  commence  April  1, 
1993. 

Under  Subpart  (b)  of  Ordering 
Paragraph  (F)  of  the  Commission's 
February  13.  1985  Order,  Frontier  is 
"authorized  to  commence  this  sale  of  its 
inventory  under  such  an  executed 
service  agreement  fourteen  days  after 
the  filing  of  the  agreement  with  the 
Commission  and  may  continue  making 
such  sale  unless  the  Commission  issues 
an  order  either  requiring  Frontier  to  stop 
selling  and  setting  the  matter  for  hearing 
or  permitting  the  sale  to  continue  and 
establishing  other  procedures  for 
resolving  the  matter." 

Frontier  makes  the  request  that  a 
waiver  of  the  fourteen-day  notice 
requirement  of  subpart  (b)  above  be 
granted  to  permit  Frontier  to  commence 
service  under  the  agreement  on  April  1, 
1993.  Frontier  notes  that  it  has  filed  this 
service  agreement  at  its  earliest 
opportunity — only  several  days  after  the 
service  agreement  was  executed. 
Frontier  will  proceed  in  accordance 
with  the  requested  waiver,  unless  it 
receives  a  notification  to  the  contrary 
from  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
tariff  sheet  filing  should,  on  or  before 
April  23,  1993.  file  with  the  Federal 
Energy  Regulatory  Commission  (825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426)  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedures,  18  CFR 
385.214  or  385.211.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

Inspection. 

Lois  D.  Cuhall, 

Secretary. 

IFR  Doc  93-«184  Filed  4-7-93;  8:45  ami 

BIUMQ  COOC  (Tir-OI-M 


[Docket  No.  TC93-6-000] 

MisaisalppI  River  Transmlsalon 
Corporation;  Proposed  Tariff  Change 

April  2. 1993. 

Take  notice  that  Mississippi  River 
Transmission  Corporation  (MRT)  has 
submitted  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  tariff  sheets  listed  below  to 
become  effective  April  15. 1993: 

Fourth  Revised  Sheet  No.  93 
Fourth  Revised  Sheet  No.  95 
Fifth  Revised  Sheet  No.  96 

The  filing  is  being  made  to  reflect 
changes  in  the  Index  of  Essential 
Agricultural  Use  (Step  10)  and  the  Index 
of  High  Priority  (Step  11)  Entitlements 
to  be  effective  during  the  period  April 
15. 1993  through  October  31. 1993. 
pursuant  to  paragraph  8.2  (a)(i)  of 
MRT's  curtailment  plan. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  St.  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211 
and  385.214  of  the  Commission's  rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  12, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loii  D.  CasheU, 
Secretary. 

[FR  Doc.  93-8181  Filed  4-7-93;  8:45  am) 
BUAJNG  COOC  nr-oi-M 


(Docket  No.  TA93-1 -55-000] 

Questar  Pipeline  Company;  Rate 
Change 

April  2, 1993. 

Take  notice  that  on  March  31, 1993. 
Questar  Pipeline  Company  tendered  for 
filing  and  acceptance  Twenty-Fifth 
Revised  Sheet  No.  12  to  its  FERC  Gas 
Tariff.  Original  Volume  No.  1.  to  be 
effective  June  1, 1993. 


Questar  states  that  the  piupose  of  this 
filing  is  to  adjust  the  purchased  gas  cost 
under  its  sale-for-resale  Rate  Schedule 
CI>-1  effective  June  1. 1993. 

Questar  states  that  'Twenty-Fifth 
Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $3.34594/Dth  which  is 
$0.80302/Dth  higher  than  the  cxirrently 
effective  rate  of  $2.54292/Dth.  The 
demand  base  cost  of  purchased  gas  as 
adjusted  remains  unchanged  at 
$0.00OOO/Dth.  The  negative  surcharge 
adjustment  is  changed  ($0.17567)/Dth 
bom  ($0.18520)/Dth  to  ($0.36087)/Dth. 
effective  June  1, 1993. 

Questar  states  that  it  has  provided  a 
hard  copy  of  this  filing  to  Mountain 
Fuel  Supply  Company  and  interested 
state  public  service  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20002.  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214.  385.211 
(1991)).  All  such  protests  should  be 
filed  on  or  before  April  19.  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  CasheU, 
Secretary. 
[FR  Doc.  93-8194  Filed  4-7-93;  8:45  am] 

SIUJNO  COOC  (717-01-11 


IDocket  No.  TM93-3-7-000] 

Southern  Natural  Gas  Co.;  Proposed 
Changes  In  FERC  Gas  Tariff 

April  2. 1993. 

Take  notice  that  on  March  31. 1993. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  the 
following  revised  sheets  to  its  FERC  Gas 
Tariff.  Sixth  Revised  Volume  No.  1: 

One  Hundred  Twenty-Sixth  Revised  Sheet 

No.  4A 
Thirty-Ninth  Revised  Sheet  No.  4B 
Twelfth  Re\-ised  Sheet  No.  4B.01 
Twelfth  Revised  Sheet  No.  4B.02 
Twelfth  Revised  ShMt  No.  48.03 
Fourth  Revised  Sheet  No.  4B.04 
Fourth  Revised  Sheet  No.  4B.05 
Fourth  Revised  Sheet  No.  4B.06 
Forty-Fifth  Revised  Sheet  No.  4J 
Twelfth  Revised  Sheet  No.  45P 

Southern  states  that  the  above- 
referenced  tariff  sheets  are  being  filed 
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with  a  proposed  effective  date  of  May  1 . 
1993,  in  compliance  with  the 
reqiureroents  of  the  StipulatioD  and 
Agreement  approved  by  Commission 
order  of  March  23,  1989  in  Docket  Nos. 
RP83-58-000.  et  al. 

The  proposed  tari^  sheets  reflect 
adjustments  to  Southern's  fixed  take-or- 
pay  surcharge  in  order  to  reconcile 
projected  interest  recovered  during  the 
past  twelve-month  period  with 
Commission  prescribed  interest  rates  in 
effect  during  the  period,  and  to  adjust 
the  projected  interest  for  the  twelve- 
month period  commencing  May  1, 1993 
to  conform  to  the  currently  effective 
Commission  interest  rate.  The  proposed 
tariff  sheets  also  reflect  a  revised 
volumetric  take-or-pay  surcharge  of 
7.801c  per  MMBtu,  resulting  from  the 
reconciliation  of  projected  interest  rates 
in  effect  during  that  period,  and  the 
recomputation  of  the  surcharge  to  reflect 
an  interest  projection  consistent  with 
the  currently  affective  Commission 
prescribed  interest  rate. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  of 
Southern's  jurisdictional  purchases  and 
interested  ^ate  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section  385.214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Section 
385.214,  385.211).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
April  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p«^y 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Uia  D.  CMheU. 
Secretary, 

!FR  Doc  $3-8196  Filed  4-7-93;  8:45  ami 
BiujNG  CODE  vrir-oi-M 


[Dodwt  No.  TM93-5-1 S-OOOJ 

Texas  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  2, 1993. 

Take  notice  that  on  March  31, 1993. 
Texas  G*»s  transmission  Corporation 
(Texas  Gas)  tendered  for  filing  the 
revised  tariff  sheets  contained  in 
appendix  A  to  the  filing. 


Texas  Gas  states  that  the  proposed 
tariff  sheets  reflect  changes  to  its  Base 
Tariff  Rates  pursuant  to  the 
Transportation  Cost  Adjustment 
provisions  contained  in  section  32  of  its 
FERC  Gas  Tariff  Original  Volume  No.  1 
and  section  27  of  its  FERC  Gas  Tariff 
First  Revised  Volume  No.  2-A.  and  are 
proposed  to  be  effective  May  1, 1993. 

Texas  Gas  states  that  copies  of  the 
filing  have  been  served  upon  Texas 
Gas's  jurisdictional  sales  customers,  all 
parties  on  the  Commission's  official 
restricted  service  list  in  the  consolidated 
proceedings,  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  April  9, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  paity 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-8189  Filed  4-7-93;  8:45  ami 

BILUMG  COOC  (71 7-01 -M 


(Docket  No.  TQ9»-4-1 8-000] 

Texas  Gas  Transmission  Corporation; 
Proposed  Changes  FERC  Gas  Tariff 

April  2.  1993. 

Take  notice  that  Texas  Gas 
Transmission  Corporation  (Texas  Gas), 
on  March  31.  1993,  tendered  for  filing 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1: 

Seventy-second  Revised  Sheet  No.  10 
Seventy-first  Revised  Sheet  No.  lOA 
Fifty-third  Revised  Sheet  .No.  11 
Forty-third  Revised  Sheet  No.  11 A 
Forty-secood  Revised  Sheet  No.  IIB 

Texas  Gas  states  that  these  tariff 
sheets  reflect  changes  in  purchased  gas 
costs  pursuant  to  a  Quarterly  PGA  Rate 
Adjustment  and  are  proposed  to  be 
effective  May  1, 1993.  Texas  Gas  further 
states  that  the  proposed  tariff  sheets 
reflect  a  commodity  rate  decrease  of 
$(.2484)  per  MMBtu,  a  D-1  demand  rate 
decrease  of  $(.05)  per  MMBtu.  and  a 
$(.0040)  to  $(.0042)  decrease  in  SGN 
Standby  rates  from  the  rates  set  forth  in 


the  Annual  PGA  filed  December  1, 1992 
(Dodtet  No.  TA93-1-18). 

Texas  Ges  states  that  copies  of  the 
filing  were  served  upon  Texas  Gas's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  or  motions  should  be 
filed  on  or  before  April  9.  1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil. 
Secretary. 

[FR  Doc.  93-8192  Filed  4-7-93;  8:45  am] 
B4LUNa  COOC  f717-01-M 


(Doekat  No.  TA93-1 -56-000,  TM93-2-56- 
000] 

Valero  Interstate  Transmission 
Company;  Propoaed  Changes  in  FERC 
Gas  Tariff 

April  2,  1993. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitro"),  on 
March  31,  1993  tendered  for  filing  the 
following  tariff  sheet  as  required  by 
orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pursuant  to  such  provisions: 

FEEC  Gas  Tariff.  First  Fevised  Volume  No  2 
9th  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  483-A. 

The  change  in  rates  to  Rate  Schedule 
S-3  includes  an  increase  in  purchased 
gas  cost  of  $0.2494  per  MMBtu,  a 
surcharge  on  Account  191  of  $0.2062 
per  MMBtu  and  a  surcharge  of  $0.2883 
per  -MMBtu  applicable  to  take-or-pay 
settlement  costs. 

The  proposed  effective  date  of  the 
above  fifing  is  June  1,  1993.  Vitco 
requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  implementation  by  June  1, 
1993. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  ME.,  Washington, 
DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  19,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  tho 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Caahell, 
Secretary. 
(FR  Doc.  93-8185  Filed  4-7-93;  8:45  am] 

BiLUNG  CODC  «717-01-M 


[Docket  Nos.  TQ93-3-49-000  and  TM93-5- 

49-000] 

Williston  Basin  Interstate  Pipeline  Co.; 
Purchased  Gas  Adjustment  Filing 

April  2.  1993. 

Take  notice  that  on  March  31, 1993, 
Williston  Basin  hiterstate  Pipeline 
Company  (Williston  Basin),  200  North 
Third  Street,  suite  300,  Bismarck,  North 
Dakota  58501,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  the  following 
revised  tariff  sheets: 

First  Revised  Volume  No.  1 

Forty-eighth  Revised  Sheet  No.  10 

Original  Volume  No.  1-A 

Fortieth  Revised  Sheet  No.  11 
Forty-fifth  Revised  Sheet  No.  12 
Twenty-fifth  Revised  Sheet  No.  97A 

Original  Volume  No.  1-B 

Thirty-sixth  Revised  Sheet  No.  10 
Thirty-sixth  Revised  Sheet  No.  11 

Original  Volume  No.  2 
Forty-seventh  Revised  Sheet  No.  10 
Forty-second  Revised  Sheet  No.  IIB 

The  proposed  effective  date  of  the 
tariff  sheets  is  May  1,  1993. 

Williston  Basin  states  that  Forty-eight 
Revised  Sheet  No.  10  (First  Revised 
Volume  No.  1)  reflects  an  increase  in  the 
Current  Gas  Cost  Adjustment  applicable 
to  Rate  Schedules  G-1,  SGS-1  and  E-1 
of  40.829  cents  per  dkt  as  compared  to 
that  contained  in  the  Company's 
December  31.  1992  filing  in  Docket  Nos. 
TQ93-2-49-000  and  TM93-4-49-00G 
which  became  effective  February  1, 
1993. 

Williston  Basin  further  states  that 
Fortieth  revised  Sheet  No.  11,  Forty-fifth 
Revised  Sheet  No.  12  and  Twenty-fifth 
Revised  Sheet  No.  97A  (Original 


Volume  No.  1-A),  Thirty-sixth  Revised 
Sheet  Nos.  10  and  11  (Original  Volume 
No.  1-B),  Forty-seventh  Revised  Sheet 
No.  10  and  Forty-second  Revised  Sheet 
No.  IIB  (Original  Volume  No.  2)  reflect 
revisions  to  the  fuel  reimbursement 
charge  and  percentage  components  of 
the  Company's  relevant  gathering, 
transportation  and  storage  rates  as 
compared  to  that  contained  in  the 
Company's  December  31, 1992  fiUng  in 
Docket  Nos.  TQ93-2-49-000  and 
TM93-4-49-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  9. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Loia  D.  Caahell, 
Secretary. 
[FR  Doc.  93-8188  Filed  4-7-93;  8:45  am] 

BILUNO  COOC  mT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4611-«1 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  hi  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  hi  formation  Collection  Requests 
(ICR)  abstracted  below  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  ICRs  describe  the  nature 
of  the  information  collection  and  their 
expected  costs  and  burdens;  where 
appropriate,  they  include  the  actual  data 
collection  instruments. 

DATE:  Comments  must  be  submitted  on 
or  before  May  10,  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 


Office  of  Air  and  Radiation 

Title:  Vehicle  Emission  Control  Defect 
Survey  (EPA  ICR  #0184.04;  0MB  #2060- 
0047).  This  ICR  requests  renewal  of  the 
existing  clearance. 

Abstract:  EPA  surveys  vehicle  owners 
and  dealerships  to  establish  a  common 
factor  in  vehicle's  emission  control 
defects.  Vehicle  owners  and  new  and 
used  car  dealers  provide  EPA  with 
information  describing  motor  vehicle 
performance  and  maintenance.  EPA 
uses  these  data  to  determine  compliance 
with  Federal  emission  standards,  and  to 
substantiate  the  need  for  a  recall  action. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  45 
minutes  per  response,  including  time ' 
for  listening  to  instructions,  and 
answering  questions. 

Respondents:  Vehicle  owners  and 
vehicle  dealerships. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Total  Annual  Burden  on 
Respondents:  167  hours. 
Frequency  of  Collection:  On  occasion. 
Title:  Emission  Recall  Audit  Program 
Owner  Questionnaire  (EPA  ICR  #18004; 
OMB  #2060-0046).  This  ICR  requests 
renewal  of  the  existing  clearance. 

Abstract:  EPA  contacts  individuals 
who  own  a  vehicle  which  is  subject  to 
a  particular  emission  recall  campaign. 
Vehicle  owners  answer  questions 
providing  information  on  whether  they 
chose  to  participate  in  the  recall 
campaign;  ease  or  difficulty 
encountered  in  participating;  ease  or 
difficulty  encountered  in  obtaining 
remedial  action.  The  data  are  used  to 
evaluate  the  effectiveness  of  an  emission 
recall  and,  if  necessary,  to  initiate 
enforcement  actions  against 
manufacturers. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  15 
minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  Individual  vehicle 
owners. 

Estimated  Number  of  Respondents: 
1000. 

Estimated  Total  Annual  Burden  on 
Respondents:  250  hours. 
Frequency  of  Collection:  On  occasion. 
Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street.  SW., 
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Washington,  DC  20460  and  Troy  Hillier, 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725  17th  Street,  NW., 
Washington.  DC  20530. 

Dated:  April  2. 1993. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doa  93-8205  Filed  4-7-93;  8:45  am] 

BILUNQ  CODE  6S60-S0-M 

[OPf»-00354;  FRL-4575-5] 

Hydroxytetracyclin« 
Monohydrochloride  and 
Oxytetracycline  Calcium;  Pestlcida 
Reregistration  Eligibility  Document; 
Availability  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
reregistration  eligibility  documents; 
opening  of  public  comment  period. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Reregistration 
Eligibihty  Document  (RED)  for 
Hydroxytetracycline 
Monohydrochloride  and 
Oxytetracycline  Calcium  and  opens  a 
public  comment  period.  The  RED  is  the 
Agency's  formal  regulatory  assessment 
of  the  health  and  environmental  data 
base  for  hydroxytetracycline 
monohydrochloride  and  oxytetracycline 
calcium  and  presents  the  Agency's 
determination  regarding  which  uses  of 
hydroxytetracycline  monohydrochloride 
and  oxytetracycline  calcium  are  eligible 
for  reregistration. 

DATES:  Written  comments  on  the  RED 
must  be  submitted  by  June  7. 1993. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
"OPP-00354"  should  be  submitted  by 
mail  to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460.  In  person,  deliver  comments 
to:  Rm.  1132.  CM  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 


and  docket  index  will  be  available  for 
public  inspection  in  rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  C.  Chambliss  for  questions 
concerning  product-specific  data 
requirements  and  labeling  at  (703)  305- 
6900.  Questions  on  the  generic  database 
should  be  directed  to  Mario  F.  Fiol  at 
(703)  308-8049.  To  request  a  copy  of  the 
RED  or  a  RED  Fact  Sheet  contact  the 
Public  Response  and  Progrem  Resoiuties 
Branch  in  rm.  1132.  CM  #2  at  the 
address  given  above  ((703)  305-5805). 

SUPPLEMENTARY  INFORMATK>N:  The 

Agency  has  issued  a  RED  for 
Hydroxytetracycline 
Monohydrochloride  and 
Oxytetracycline  Calcium.  Under  the 
Federal  Insecticide.  Fungicide  and 
Rodenticide  Act.  as  amended  in  1988, 
EPA  is  conducting  an  accelerated 
reregistration  program  to  reevaluate 
most  existing  pesticides  to  make  sure 
they  meet  current  scientific  and 
regulatory  standards.  The  Agency  has 
determined  that  the  registered  uses  do 
not  cause  unreasonable  adverse  effects 
to  people  or  the  environment.  EPA  has 
determined  that  all  products  containing 
hydroxytetrac>'cline  monohydrochloride 
and  oxytetracycline  calcium  as  an  active 
ingredient  are  eligible  for  reregistration. 
However,  some  product  chemistry 
information  will  be  necessary  in  order 
to  fulfill  the  generic  data  base. 

All  registrants  of  hydroxytetracycline 
monohydrochloride  and  oxytetracycline 
calcium  have  been  sent  the  appropriate 
RED  and  must  respond  to  the  labeling 
requirements  and  the  product  specific 
data  requirements  (if  applicable)  within 
8  months  of  receipt. 

EPA  is  issuing  the 
hydroxytetracycline  monohydrochloride 
and  oxytetracycline  calcium  RED  as  a 
final  document  with  a  60-day  comment 
period.  The  reregistration  program  is 
being  conducted  under  congressionally 
mandated  timeframes,  and  EPA  is 
mindful  of  the  need  to  make  both  timely 
reregistration  decisions  and  involve  the 
public.  Although  it  does  not  affect  the 
registrants'  response  due  date,  the  60- 
day  public  comment  period  provides  an 
opportunity  for  public  input  and  a 
mechanism  for  initiating  any  necessary 
amendments  to  the  RED. 

Dated:  March  3, 1993. 
Peter  Caulkiiu, 

Acting  Director.  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc  93-8274  Filed  4-7-93;  8:45  am! 
enjjNQ  cooe  «s«ft-«o-F 


DEPARTME^fr  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildran  and 
Famiiiaa 

Agency  Information  Collection  Under 
OMB  Review 

AQENCY:  Administration  for  Children 
and  Families.  Department  of  Health  and 
Human  Services. 
ACnON:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  approval  of  new 
information  collection  titled:  "Study  of 
the  Effects  of  Homelessness  on 
Administration  on  Children.  Youth  and 
Families  (ACYF)  Programs". 
ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  from 
Steve  Smith.  Office  of  Information 
Systems  Management.  Administration 
for  Children  and  Families,  by  calling 
(202) 401-6964. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels.  OMB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch.  New  Executive 
Office  Building,  Room  3002.  725  17th 
Street.  NW..  Washington.  DC  20503. 
(202)  395-7316. 

Information  on  Document 

Title:  Study  of  the  Effects  of 
Homelessness  on  Administration  on 
Children.  Youth  and  Families  (ACYF) 
Programs. 

OMB  No.:  0980 — New  request. 

Description:  The  objective  of  this  study 
is  to  assess  the  extent  and  effect  of 
homelessness  among  children,  youth, 
and  families  on  programs  funded  by 
the  Administration  on  Children, 
Youth  and  Families  and,  determine 
how  the  Administration  for  Children 
and  Families  can  best  serve  the  needs 
of  this  target  population  in  its  servnce 
areas.  In  addition,  the  study  will 
identify  and  prepare  a  directory  of 
public  and  privately  funded  programs 
that  serve  the  homeless  across  the 
nations. 

This  study  is  to  specifically  accompUsh 
the  following: 

1.  Identify  and  describe  the  types  of 
public  and  privately  funded 
programs  that  serve  homeless 
children,  youth,  and  families  across 
the  nation. 

2.  Identify  and  describe  potential 
model  programs  of  service  delivery 
for  homeless  children,  youth,  and 
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families. 

3.  Determine  the  responsiveness  of 
ACYF  programs  in  addressing 
homelessness  vnong  children, 
youth,  and  families. 

4.  Determine  how  ACYF  program 
services  and  policies  can  be 
improved  to  increase  their 
responsiveness  to  the  needs  of 
homeless  children,  youth,  and 
families. 

Annual  Number  of  Respondents:  3,160. 

Frequency:  1.2. 

Average  Burden  Hours  Per  Response: 

.54. 
Total  Burden  Hours:  i, 920. 

Dated:  Nterch  10, 1993. 
Larry  Guerrvro. 

Deputy  Director,  Office  of  Information 

Systems  Management. 

|FR  Doc  93-6229  Filed  4-7-93:  8:45  ami 
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Food  and  Drug  AdmlnMratlon 
[Docket  No.  92D-0296) 

GuUtenc*  Manuaf  for  Submitting 
Computer-Assisted  ^4ew  Drug 
Applications;  Procedures  for 
Revisions 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
procedures  that  it  will  take  to  revise  the 
guidance  manual  that  assists  applicants 
in  submitting  computer-assisted  new 
drug  apphcations  (CANDA's).  Periodic 
revisions  to  the  guidance  manual  will 
keep  the  document  current  as 
information  and  procedures  within  the 
agency  change. 

ADDRESSES:  The  revised  guidance 
manual  is  available  via  Internet  and 
BITNET  by  sending  an  electronic  mail 
message  to 

DOC00003©FDACD.BrrNET.  The  sole 
purpose  of  this  address  is  to 
automatically  distribute  the  notice  and 
report  by  return  electronic  mail. 
Therefore,  no  other  correspondence 
should  be  sent  to  this  address,  and  there 
is  no  need  to  include  text  in  the  body 
or  subject  of  the  request  message.  So 
that  the  reader  does  not  have  to  request 
the  complete  guidance  manual,  FDA  is 
also  making  available  a  page  that  will 
contain  a  cumulative  list  of  the  dates  of 
each  revision  and  where  the  revision 
appears.  This  will  permit  the  reader  to 
determine  whether  he  or  she  needs  the 
complete  guidance  manual.  To  access 
this  page  through  Internet  and  BITNET, 
send  an  electronic  message  to 
DOC00005«FDACD.BITNET. 


FOR  PUmWR  MFORMATION  CONTACT: 
Robert  A.  Bell,  Center  for  Drug 
Evaluation  and  Research  (IlFD-10). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-0845. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  October  9. 1992  (57 
FR  46565),  FDA  published  a  notice 
announcing  the  availability  of  a  draft 
guidance  manual  for  submitting 
CANDA's.  The  agency  gave  interested 
persons  90  days  to  comment  on  the  draft 
guidance  manual,  which  is  entitled 
"CANDA  Guidance  Manual."  FDA 
made  the  manual  available  in  hard  copy 
and  by  electronic  mail  via  Internet  and 
BITNET.  The  manual  is  intended  to 
facilitate  the  use  of  computers  in  the 
drug  approval  process  by  giving 
applicants  and  other  interested  parties 
guidance  on  the  factors  FDA  considers 
in  accepting  CANDA's.  Computerized 
submissions  will  enable  FDA  to 
expedite  its  new  drug  approval  process. 
This  manual  was  developed  by  FDA,  the 
Pharmaceutical  Manufacturers 
Association,  and  the  Health  Protection 
Branch  of  the  Canadian  Department  of 
National  Health  and  Welfare.  FDA's  goal 
is  to  have  virtually  all  new  drug 
application  submissions  computerized 
by  1995. 

FDA's  long-range  plans  commit  the 
agency  to  explore  the  use  of  new 
strategies  and  technical  approaches  in 
the  development  of  its  overall  CANDA 
policy.  Over  time,  FDA  envisions  the 
need  to  revise  its  guidance  manual  to 
reflect  these  new  strategies  and  changes 
in  technology.  Therefore,  FDA  is 
announcing  the  procedures  it  intends  to 
use  to  update  the  hard  copy  and 
electronic  mail  versions  of  the  guidance 
manual. 

The  agency  will  update  the  electronic 
mail  version  as  needed.  The  agency 
started  revising  the  electronic  mall 
version  on  February  25, 1993. 

In  October  1993,  tho  entire  guidance 
manual  will  be  reprinted  in  hard  copy. 
The  revised  hard  copy  will  contain  all 
changes  made  electronically  as  of 
August  1993.  A  notice  of  availability  of 
the  revised  hard  copy  will  be  published 
in  the  Federal  Register. 

The  agency  will  continue  to  update 
the  electronic  mail  version  as  needed, 
and  publish  the  hard  copy  annually 
until  the  end  of  1995,  the  estimated  date 
that  virtually  all  submissions  to  the 
agency  will  either  be  full  CANDA's  or 
have  major  automated  components. 
After  1995,  the  agency  will  reassess  the 
need  for  the  hard  copy  version,  but 
intends,  except  in  unusual 
circumstances,  to  make  available  only 
the  electronic  mail  version. 


Dated-  April  1. 1993. 
Michael  R.  Taylcr, 
Depaty  Commisshnm- for  Policy. 
[FR  Doc.  93-8137  Filed  4-7-93:  8:45  ami 
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Food  and  Drug  Industry  Exchange 
Meeting  Concerning  Food  L^t>alJng 
Requlramanta;  Notice  of  Public 
Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTK>N:  Notice  of  pubtic  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  Office  of  Small 
Business,  Scientific  and  Trade  Affairs, 
Center  for  Food  Safety  and  Applied 
Nutrition,  and  the  Southwest  Regional 
Office  are  cosponsoring  an  industry 
exchange.  New  food  labeling 
requirements  will  be  discussed. 

DATES:  The  industry  exchange  meeting 
will  be  held  on  Tuesday,  April  27, 1993, 
7  a.m.  to  5  p.m. 

ADDRESSES:  The  industry  exchange 
meeting  will  be  held  at  the  Kansas  City 
Airport  Marriott,  775  Brasilia,  Kansas 
City,  MO  64153. 

FOR  FURTHER  INFORMATION  CONTACT: 
)eanne  White  or  Sharon  Schneider, 
Office  of  Small  Business,  Scientific  and 
Trade  Affairs  (HF-50),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6776,  or 
Marie  Falcone,  Food  and  Drug 
Administration,  Southwest  Region,  7920 
Elmbrook  Dr.,  suite  102.  Dallas,  TX 
75247,  214-655-8100.  extension  28. 
Those  persons  interested  in  attending 
this  meeting  should  fax  their 
registration  to  214-655-8130,  including 
name,  firm  name,  address,  and 
telephone  number.  This  is  a  free 
meeting,  but  advance  registration  is 
required. 

SUPPLEMENTARY  WFORMATICN:  The  new 
food  labeling  regulations  change  the 
requirements  for  food  label  content 
effective  May  1994,  with  some 
ingredient  changes  effective  May  1993. 
Topics  to  be  discussed  include  new 
requirements  regarding  health  claims, 
nutrient  descriptors,  daily  reference 
values,  and  information  on  how  to 
prepare  a  nutrition  facts  panel. 

Dated:  April  2. 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-«252  Hied  4-7-93;  845  ami 
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Scientific  Workshop;  CUnical  Trial 
Issues  of  Topical  Wound  Healing 

Biologica 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA).  Center  for 
Biologies  Evaluation  and  Research 
(CBER)  is  announcing  a  scientific 
workshop  entitled  "Clinical  Trial  Issues 
of  Topical  Wound  Healing  Biologies." 
This  workshop  will  examine  regulatory 
and  scientific  issues  relating  to 
preclinical  models  and  the  design  of 
clinical  trials  for  evaluation  of  the  safety 
and  efficacy  of  biologies  for  soft  tissue 
wound  healing. 

DATES:  The  workshop  will  be  held  on 
Thursday.  April  22. 1993.  8  a.m.  to  5 
p.m.;  and  Friday.  April  23, 1993,  8:30 
a.m.  to  5  p.m.  There  is  no  workshop  fee. 
Because  seating  space  is  limited,  early 
preregistration  is  required. 
ADDRESSES:  The  workshop  will  be  held 
in  the  Masur  Auditorium.  Warren  Grant 
Magnuson  Clinical  Center,  Bldg.  10. 
National  Institutes  of  Health.  9000 
Roekvilla  Pike,  Bethesda,  MD. 
FOR  FURTHER  WFORMATION  CONTACT:  For 
information  on  the  meeting.  regi.stration. 
hotel,  and  travel:  Pamela  S.  Milan,  KRA 
Corp.,  1010  Wayne  Ave.,  suite  950, 
Silver  Spring,  MD  20910.  301-495- 
1591;  fascimile  301-495-2919. 

For  information  regarding  this  notice: 
Stephen  Ripley,  Center  for  Biologies 
Evaluation  and  Research  (HFM-635), 
Food  and  Drug  Administration,  1401 
Rockviile  Pike,  Roekville,  Kff)  20852- 
1448, 301-295-9074. 
SUPPLEMENTARY  MFORMATKM:  FDA, 
CBER  is  sponsoring  a  workshop  to 
examine  regujatory  and  scientific  issues 
relating  to  preclinical  models  and  the 
design  of  clinical  trials  for  evaluation  of 
the  safety  and  efficacy  of  biologies  for 
soft  tissue  wound  healing. 

Speakers  and  panelists  will  address 
the  following  topics:  (1)  Biology  and 
bioassay  of  biologies;  (2)  preclinical 
models  of  acute  and  chronic  soft  tissue 
wounds;  (3)  pharmacology  and 
toxicology  of  relevant  growth  factors;  (4) 
overview  of  biologies  for  hard  tissue 
wound  healing;  and  (5)  review  of 
clinical  trials  using  biologies  for 
pressure  ulcers,  venous  stasis  ulcers, 
diabetic  foot  ulcers,  thermal  bums, 
ophthalmologic  indications,  and  future 
concerns. 

Dated:  April  2, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFK  Doc  93-8253  Filed  4-7-93;  8:45  am) 
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National  Inatltutea  of  Health 

National  Institute  of  Dlabetea  and 
Digeative  and  Kidney  Diaeaaea;  Notice 
of  MeeUng  of  the  Board  of  Scientific 
Couneelora 

Pvu-suant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK), 
May  5,  6  and  7, 1993,  National  Institutes 
of  Health,  Building  5,  first  flotw 
conference  room,  Bethesda.  Maryland 
20892.  This  meeting  will  be  open  to  the 
public  on  May  5  from  8:50  p.m.  to  9:30 
p.m..  May  6  from  9  a.m.  to  12  noon  and 
again  bom  2  p.m.  to  4:30  p.m.,  and  May 
7  fix>m  8:30  a.m.  to  10  a.m.  The  open 
portion  of  the  meeting  will  be  devoted 
to  scientific  presentations  by  various 
laboratories  of  the  NEDDK  Intramural 
Research  Program.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sea  552b(c)(6),  title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 
May  5  fi-om  8:20  p.m.  to  8:50  p.m..  May 
6  fix)m  12  noon  to  2  p.m.  and  again  from 
4:30  p.m.  to  recess,  and  May  7  from  10 
a.m.  to  adjournment  for  the  review, 
discussion  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  NIDDIC.  including 
consideration  of  personnel 
qualifications  end  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Summaries  of  the  meeting  and  rosters 
of  the  members  will  be  provided  by  the 
Committee  Management  Office, 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases,  Building 
31,  Room  9A19,  Bethesda,  Maryland 
20892.  For  any  further  information,  and 
for  individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Allen  Spiegel,  Scientific 
Review  Administrator,  Board  of 
Scientific  Counselors,  National 
Institutes  of  Health,  Building  10.  Room 
9N-222.  Bethesda,  Maryland  20892, 
(301)  496-4128.  Please  note,  if  you  plan 
to  request  special  assistance,  you  must 
do  so  two  weeks  prior  to  the  meeting 
date. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 


Dated:  March  30, 1993. 
Saaaa  K.  Feldman, 
Committee  klanagement  C^cer,  NIH. 
(FR  Doc  93-8173  Filed  4-7-93;  8:45  ami 
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National  InatKutea  of  Heelth 

National  Heart,  Lung,  and  Blood 
InatHute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  giv«i  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(e)(6).  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  TT^ese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBl  SEP  on 
Collaborative  Projects  on  Women's  Health 
(ROD. 

Dates  of  Meeting:  April  20/21, 1993. 

Time  of  Meeting:  8  p.m. 

Place  of  Meeting:  Bethesda  Marriott. 
Bethesda,  Maryland. 

Agendo:  To  review  and  evaluate  grant 
applications. 

Confacf  Person;  Carl  A.  Ohata,  Ph.D.,  5333 
Westbard  Avenue,  rra.  5A09,  Bethesda, 
Maryland  20892.  (301)  496-8184. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93  838,  Lung  Diseases 
Research;  and  93.839.  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  March  30. 1993. 

Susan  K.  Feldaan, 

Committee  Management  Officer,  NIH. 
IFR  Doc.  93-8170  Filed  4-7-93;  8:45  «m| 
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National  InstitutM  of  HaaHh 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5.  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  conGdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on 
Collaborative  Projects  (ROls)  on  Women's 
Health. 

Dates  of  Meetings:  April  21-22, 1993. 

Time  of  Meeting:  7:30  p.m. 

Place  of  Meeting:  Bethesda  Holiday  Inn. 
Bethesda.  Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Dennis  Lang,  5333 
Westbard  Avenue,  room  5A10,  Bethesda, 
Maryland  20892.  (301)  49e-7965. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research:  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  March  30, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doa  93-8169  Filed  4-7-93;  8:45  ami 
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National  Library  of  Medicine;  Meeting 
of  the  Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Library  of  Medicine,  on  May 
13  and  May  14, 1993,  in  the  Board 
Room  of  the  National  Library  of 
medicine,  Building  38,  8600  Rockville 
Pike,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  12:45  p.m.  and 
from  1:45  to  4:45  p.m.  on  May  13  and 
from  8:30  a.m.  to  approximately  12 
noon  on  May  14  for  the  review  of 


research  and  development  programs  and 
preparation  of  reports  of  the  Lister  Hill 
National  Center  for  Biomedical 
Communications.  Attendance  by  the 
public  will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jackie  Duley  at  301-496- 
4441  in  advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6).  title  5, 
U.S.C,  and  section  10(d)  of  Public  Law 
92—463,  the  meeting  vsrill  be  closed  to 
the  public  on  May  13,  from 
approximately  12:45  p.m.  to  1:45  p.m. 
for  the  consideration  of  personnel 
qualifications  and  performance  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of 
personal  privacy. 

The  Executive  Secretary,  Dr.  Daniel  R. 
Masys,  Director,  Lister  Hill  National 
Center  for  Biomedical  Communications, 
National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  Maryland 
20894,  telephone  (301)  496-4441,  will 
furnish  summaries  of  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information. 

Dated:  March  30, 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
[FR  Doc.  93-8171  Filed  4-7-93;  8:45  am] 
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National  Institute  of  Environmental 
Health  Sciences;  Meeting  of  Board  of 
Scientific  Counselors,  NIEHS 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
NIEHS,  May  17-18, 1993  in  Building 
101  Conference  Room,  South  Campus, 
NIEHS.  Research  Triangle  Park,  North 
Carolina. 

This  meeting  will  be  open  to  the 
public  9  a.m.  to  12  noon  on  May  17,  for 
the  purpose  of  presenting  an  overview 
of  the  organization  and  conduct  of 
research  in  the  Laboratory  of  Molecular 
Genetics.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6)  of  Title  5  U.S. 
Code  and  sec.  10(d)  of  Public  Law  92- 
463,  the  meeting  will  be  closed  to  the 
public  on  May  17  from  approximately  1 
p.m.  to  recess  and  on  May  18  fit)m  9 
a.m.  to  adjournment,  for  the  evaluation 
of  the  programs  of  the  laboratory  of 
Molecular  Genetics,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators. 


and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Executive  Secretary,  Dr.  John 
McLachlan,  Scientific  Director,  Division 
of  Intramural  Research,  NIEHS, 
Research  Triangle  Park,  N.C.  27709. 
telephone  (919)  541-3205,  will  furnish 
summaries  of  the  meeting,  rosters  of 
committee  members  and  substantive 
program  information.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  in  advance  of  the 
meeting. 

Dated:  March  30, 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doa  93-8172  Filed  4-7-93;  8:45  am] 
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Office  of  Community  Services  ^ 

Fiscal  Year  (PQ  1994  State  Median 
Income  Estimates  for  Use  Under  the 
Lew  Income  Home  Energy  Assistance 
Program  Administered  t}y  the 
Administration  for  Children  and 
Families,  Office  of  Community 
Services,  Division  of  Energy 
Assistance 

AGENCY:  Administration  for  Children 
and  Families  (ACF),  DHHS. 
ACTION:  Notice  of  estimated  state  median 
income  for  Fiscal  Year  (FY)  1994. 

SUMMARY:  This  noUce  armounces  the 
estimated  median  income  for  four- 
person  families  in  each  state  and  the 
District  of  Columbia  for  FY  1994.  This 
listing  of  estimated  state  median 
incomes  concerns  maximum  income 
levels  for  households  to  which  the  states 
may  make  payments  under  the  Low 
Income  Home  Energy  Assistance 
Program  (UHEAP). 
EFFECTIVE  DATE:  The  estimates  are 
elective  as  of  October  1, 1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
Leon  Litow,  Administration  for 
Children  and  Families,  HHS.  Office  of 
Community  Services.  Division  of  Energy 
Assistance,  5th  Floor  West.  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  Telephone:  (202)  401-5304. 
SUPPlfMENTARY  INFORMATION:  Under  the 
provisions  of  section  2603(7)  of  title 
XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L.  97- 
35.  as  amended)  we  are  announcing  the 
estimated  median  income  of  a  four- 
person  family  for  each  state,  the  District 
of  Columbia,  and  the  United  States  for 
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the  period  of  October  1, 1993,  through 
September  30, 1994.  Section 
2605(b)(2)(B)(ii)  of  the  statute  provides 
that  60  percent  of  the  median  income 
for  each  state,  as  annually  established 
by  the  Secretary  of  Health  and  Human 
Services,  is  one  of  the  income  criteria 
that  states  can  use  in  determining  a 
household's  eligibility  for  LIHEAP.  The 
purpose  of  this  announcement  is  to 
provide  estimates  of  state  median 
income  for  use  in  FY  1994. 

LIHEAP  is  currently  authorized 
through  the  end  of  FY  1994  by 
provisions  of  title  VII  of  the  Augustus  F. 
Hawkins  Human  Services 
Reauthorization  Act  of  1990,  Public  Law 
101-501,  enacted  on  November  3, 1990. 
Under  this  Act,  the  current  income 
eligibihty  provisions  relating  to  state 
median  income  remain  imchanged. 

Estimates  of  the  median  income  of 
four-person  families  for  each  state  and 
the  District  of  Columbia  for  FY  1994 
were  developed  by  the  Bureau  of  the 
Census  of  the  U.S.  Department  of 
Commerce,  using  the  most  recent 
available  income  data.  In  developing  the 
median  income  estimates  for  FY  1994, 
the  Bureau  of  the  Census  used  the 
following  three  sources  of  data:  (1)  The 
March  1992  Ciurent  Population  Survey; 
(2)  the  1990  Decennial  Census  of 
Population;  and  (3)  1991  per  capita 
personal  income  estimates,  by  state, 
h-om  the  Bureau  of  Economic  Analysis 
of  the  U.S.  Department  of  Commerce. 

The  estimating  method  for  FY  1994  is 
similar  to  that  used  in  previous  years. 
These  are  the  first  estimates  to  use  the 
1990  Decennial  Census  as  their  base. 
Previous  estimates  used  the  1980 
Decennial  Census  as  their  base.  For 
further  information  on  the  effect  of 
using  the  1990  Decennial  Census, 
contact  Edward  Welniak,  Chief  of  the 
Income  Statistics  Branch,  Housing  and 
Household  Economic  Statistics 
Division,  at  the  Bureau  of  the  Census 
(301-763-8576). 

A  state-by-state  listing  of  median 
income,  and  60  percent  of  median 
income,  for  a  four-person  family  for  FY 
1994  follows.  The  listing  describes  the 
method  for  adjusting  median  income  for 
families  of  diffierent  sizes  as  specified  in 
45  CFR  96.85(b),  which  was  published 
in  the  Federal  Register  on  March  3, 
1988  at  53  FR  6824. 


Dated:  February  18, 1993. 

Jacqueline  G.  Lamire, 

Acting  Director,  Office  of  Community 
Services. 

Estimated  State  Median  Income  for 
4-Person  Famiues.  by  State,  Fiscal 
Year  1994^2 


Estimated  State  Median  Income  for 
4-Person  Famiues,  by  State,  Fiscal 
Year  1994  ^ »— Ck)ntinued 


States 


Alabama  ... 

Alaska 

Arizona  

ArKansas  .. 

California  .. 

Colorado  ... 

Conrwcticut 

Delaware  .. 

District  of 
Columbia 

FtorWa  

Georgia 

Hawaii 

Idaho  

IHinois  

Indiana 

Iowa 

Kartsas  

Kentucky  ... 

Louisiarta  .. 

Maine 

Maryland  ... 

Massachu- 
setts   

Michigan  ... 

Minnesota  . 

Mississippi 

Missouri  .... 

Montana  ... 

^4abraska  .. 

Nevada  

New 
Hamp- 
shire   

New  Jersey 

New  Mex- 
teo 

New  York .. 

North  Caro- 
lina   

North  Da- 
kota   

Ohio 

Oklahoma  . 

Oregon  

Pennsylva- 
nia   

Rhode  Is- 
land   

South 
Carolina 

South  Da- 
kota   

Tennessee 

Texas  

Utah 

Vermont .... 

Virginia  

Washington 

West  Vir- 
ginia   


Estimated 

state  median 

Income  4-per- 

sonfamUtes 


$37,638 
49.721 
39.364 
34.566 
46.643 
43,136 
54.479 
48,531 

43.994 
40.484 
41,274 
49.367 
36,789 
45,707 
41,850 
39.763 
40.682 
36,255 
36.105 
40.251 
51.103 

51.135 
44.605 
44,785 
33,941 
40,285 
36.094 
39,845 
42,418 


47,646 
54.374 

34.736 
46.649 

39,934 

37.186 
42.201 
36,285 
40.272 

43.213 

46.190 

39,134 

36,406 
38,552 
39.204 
39,526 
41,940 
44.488 
43.982 

35.163 


60  percent  of 

estinuted 

state  median 

IrKxxne  4^r- 

aon  famiues 


$22,583 
29,633 
23.618 
20.740 
27.986 
25,882 
32.687 
29.119 

26.396 
24.290 
24.764 
29.620 
22.073 
27.424 
25.110 
23.858 
24.409 
21.753 
21,663 
24.151 
30.662 

30.681 
26,763 
26.871 
20.365 
24.171 
21.656 
23,907 
25,451 


28.588 
32.624 

20.842 
27.969 

23.960 

22,312 
25,321 
21,771 
24.163 

25.928 

27.714 

23.480 

21,844 
23.131 
23,522 
23,716 
25,164 
26,693 
26,389 

21.098 


States 

Estknatad 

state  median 

irxx)me  4-per- 

sonfamillea 

60  percent  of 

estimated 

state  median 

Income  4-per- 

sonfamiltes 

Wisconsin  . 
Wyoming  .. 

42.746 
40.175 

25.648 

24,105 

Mn  accordance  with  45  CFR  96.85.  each 
state's  estimated  median  Income  for  a  4- 
person  fami\y  is  nxiWplied  try  the  following 
percentages  to  adjust  for  fan^ly  size  52%  for 
or>e  person,  68%  for  two  persons,  84%  for 
three  persorw,  100%  for  kxjr  persons,  116% 
for  five  persons,  and  132%  for  six  persons. 
For  family  sizes  greater  than  six  persons,  add 
3%  to  132%  Tor  each  addittonal  family 
memtier  arxf  mulbpfv  the  new  percentage  by 
ttie  state's  estinr^ated  median  income  for  a  4- 
person  family. 

*  Prepared  by  the  Bureau  of  the  Census 
from  the  March  1992  Current  Population 
Survey.  1990  Decennial  Census  of  PopulatKxi 
erxj  Housing,  ar>d  1991  per  cap<ta  persor^al 
IrKXxna  esbmates,  by  state,  from  the  Bureau 
of  Economk:  Analysis. 

Note. — The  estirT^ated  median  irx»rr>e  for  4- 
person  famihes  Hvirra  in  the  Urvted  States  Is 
$43,056  for  the  period  of  October  1.  1993. 
through  September  30.  1994. 

[FR  Doc.  93-8249  Filed  4-7-93;  8:45  am] 

BILUNO  COOE  4130-ei-ll 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-93-360e] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SLIMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
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toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociuuents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPI^MENTARY  INRMMATION:  The 
Oepartmeot  has  submitted  the  proposal 
for  the  collection  of  infonnatioD,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  Usts  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
niunber,  if  applicable;  (5)  what  members 
of  the  public  will  be  aHected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 


number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fr^uency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department 

Antfasrityr  Section  3507  of  the  Paperwork 
Raduction  Act,  44  U.S.C  3507;  (ection  7(d) 
of  tha  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  March  26. 1993. 
Kay  Weaver. 

Acting  DinctoT,  IRM  Policy  and  Management 
Division. 

Proposal:  Choice  in  Public  Housing 

Management  (FR-3464) 
Office:  Public  and  Indian  Housing 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  purpose  of  this  rule  is  to 
authorize  funding  to  enable  residents 
of  severely  distressed  public  housing 
owned  or  operated  by  troubled  public 
housing  agencies  to  hire  alternative 
managers  to  operate  and  rehabilitate 
their  projects.  Applicants  will  provide 
HUD  with  information  on  certain 
selection  criteria  and  enter  into  a 
management  contract  with  HUD. 

Fonri  Number:  None 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  Submission:  One-Time 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  respor^se 


Hours  per 
responM 


Burden 
hours 


Applcaiion  submisakxi 
Bondk\g  and  Insurance 


50 
50 


40 

2 


2,000 
100 


Total  Estimated  Burden  Hours:  2,100 

Status:  New 

Contact:  Roger  Braner,  HUD,  (202)  708- 

1380;  Angela  Antonelli.  OMB,  (202) 

395-6880. 

IFR  Doc  93-6264  Filed  4-7-93;  8:45  am) 
BILUNQ  COOE  4210-01-M 

[Docket  No.  H-9»-3606] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  b«en  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 


Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street. 
SW..  Washington,  DC  20410.  telephone 
(202)  708-0050.  This  is  not  a  toll-free 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SU(>Pt.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
describe  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  fi^uently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  March  22. 1993. 
John  T.  Muiphy, 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Flexible  Subsidy/Capital 
Improvement  Loan  Programs.  24  CFR 
Parts  219  and  Application  Form 

Office:  Housing 

[Rescript ion  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  form  HUD-9826  is  u5ed  as  an 
application  for  the  Flexible  Subsidy 
Program.  HUD  assisted  owners  will 
need  it  when  applying  for  operating 
and  capital  improvement  loans. 

Form  Number.  HUD-9826 

Respondents:  State  or  Local 
Governments,  Businesses  or  Olher 
For-Profit.  Non-Profit  Institutions,  and 
Smell  Businesses  or  Organizations 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Federal  Register  /  Vol.  58,  No.  66  /  Thursday,  April  8,  1993  /  Notices 


18223 


Number  o( 
respondents 


^       Frequency       ^ 


ofrespor^se 


Hours  per 

response 


Burden 
hours 


HUD-9826 


150 


1 


75 


Total  Estimated  Burden  Hours:  75 

Status:  New 

Contact:  James  J.  Tahash,  HUD,  (202) 

708-3944;  Angela  Antonelli.  0MB. 

(202) 395-6880. 

Dated  March  22, 1993. 
|FR  Doc.  93-8262  Filed  4-7-93;  8:45  am) 
BtLLMG  COOC  4310-01-M 

[Docket  No.  H-93-^607] 

Submission  of  Proposed  Information 
Coilectlon  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

AOOflESBES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 


Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPUMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  includ^ig 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 


and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.Q  3507;  section  7(d) 
of  the  Dei>artinent  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

Dated:  March  25, 1993. 

John  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Proposal:  Lead-Based  Paint  Hazard 
Elimination  Program  and  Annual 
Reporting 

Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Public  and  Indian  Housing  Agencies 
are  required  to  maintain  records  on 
tenant  notification,  testing  by  location 
and  abatement  by  location  and 
method.  These  agencies  are  also 
required  to  provide  tenants  and 
purchasers  a  copy  of  all  positive  lead- 
based  paint  test  results. 

Form  Number:  HUD-52850  and  52850- 
B 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions 

Frequency  of  Submission: 
Recordkeeping  and  Annually 

Reporting  Burden: 


Number  of 
respondents 


Frequer>cy 
of  response 


Hours  per 
resporise 


Burden 
hours 


Infonnation  Ck>llection 

Annual  report 

Checklist 

'  Varies. 


3.100 
3,100 
3,100 


Total  Estimated  Burden  Hours:  506,025 

Status:  Reinstatement 

Contact:  Marilyn  Diaz.  HUD,  (202)  708- 
1640;  Angela  Antonelli,  OMB,  (202) 
395-6880. 

(FR  Doc.  93-8263  Filed  4-7-93;  8:45  am) 

BtLUNa  cope  4210-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-040-01-4410-04] 

Availability  for  the  Record  of  Decision 
for  the  Sanchez  Copper  Project  Final 
Environmental  Impact  Statement,  Case 
NumtMr  A  25564;  Gila  Resource  Area, 
Graham  County,  AZ 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Availability  for  the 
Record  of  Deasion  for  the  Sanchez 
Cooper  Project  Mining  Plan  of 


O 

1 

16 


453,325 

3,100 

49,600 


Operation,  case  number  A  25564;  Gila 
Resource  Area,  Graham  County.  AZ. 

SUMMARY:  The  Gila  Resource  Area, 
United  States  Department  of  Interior. 
Bureau  of  Land  Management  has 
prepared  the  Record  of  Decision  for  the 
Final  Environmental  Impact  Statement 
for  the  Sanchez  Cooper  Project  near 
Safford,  Arizona.  The  Record  of 
Decision  was  signed  by  the  Arizona 
BLM  State  Director  on  March  8, 1993. 
The  Record  of  Decision  complies  with 
regulations  developed  by  the  Council  on 
Environmental  Quality  for 
implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  part  1500). 
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DATES:  April  4. 1993. 

ADDRESSES:  711  14th  Avenue,  Safford. 

Arizona  85546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  McQueen,  Planning  and 

Environmental  Coordinator,  Safford 

District  Office.  711  14th  Avenue, 

Safford,  Arizona  85546.  Telephone  (602) 

428^040. 

Dated:  April  2, 1993. 
William  T.  Civiih. 
District  Manager. 

|FR  Doc.  93-«233  Filed  4-7-93;  8:45  am) 
B4LLJNG  C006  4310-»-M 

[AZ-020-03-4212-04;  AZA  27462] 

Exchange  of  Public  Lands;  Arizona 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 

REALTY  ACTION:  Exchange  of  Public 
Lands,  Arizona. 

Two  corrections  are  necessary  in 
notice  of  realty  action  AZA  27462 
published  in  Federal  Register 
Document  93—4218  on  Wednesday. 
February  24, 1993.  in  Volume  58, 
Number  35,  page  11242  in  column  3,  as 
follows; 

After  T.  14  N.,  R.  4  W.,  Sec.  25  should 
read: 

SWV.NEV4,  NWV4SEV4: 

After  T.  24  N.,  R  17  W.,  Sec.  2  should 
read: 

Lots  1  lo  4,  Inclusive.  SMiN'.'i.  S'/i; 

Please  call  Barbara  Aheam,  Realty 
Specialist,  at  602-780-8090  if  there  are 
any  questions. 

Dated:  April  2, 1993. 
D«vkl  |.  Miller, 

District  Manager. 

[FR  Doc  93-8244  Filed  4-7-93;  8:45  ami 

MUJNQCOOC  4»ie-4I-M 

(CO-030-4210-05,  COC546051 

Rasourca  Management  Plan 
Amendment;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent  to  amend  a 

resource  management  plan  and  notice  of 

realty  action:  Recreation  and  Public 

Purposes  Act  Classification:  Colorado. 

Notice  of  latent 

SUMMARY:  The  Uncompahgre  Basin 
Resource  Area,  Montrose  District,  is 
proposing  a  land  use  plan  amendment 
to  the  Uncompahgre  Basin  Resource 
Management  Plan  (RMP).  This 
amendment  would  modify  the  existing 
land  use  disposal  decision  in  the  RMP 


in  three  ways:  First,  it  would  identify 
public  lands  available  for  disposal  by 
sale  and  other  appropriate  authorities 
(Category  I);  second,  it  would  identify 
public  lands  that  are  available  for 
disposal  by  means  other  than  sale 
(Category  II);  and  third,  it  would 
authorize  the  conveyance  of  a  tract  of 
public  land  to  Delta  County,  pursuant  to 
the  Recreation  and  Public  Purposes  Act, 
for  use  as  a  landfill  (see  the  Notice  of 
Realty  Action  portion  of  this  notice  for 
specific  information  on  this  proposed 
disposal). 

The  1989  Record  of  Decision  for  the 
RMP  identified  11,026  acres  of  public 
land  in  143  specific  tracts  for  disposal 
by  sale  or  exchange.  Only  isolated  tracts 
of  public  lands  comprising  500  acres  or 
less  and  meeting  specific  criteria  for 
public  land  sale  were  identified  for 
disposal  in  the  RMP.  The  remaining 
public  lands  in  the  planning  area  are  not 
available  for  disposal.  This  decision 
restricts  management  flexibility  to 
timely  respond  to  land  adjustment 
initiatives. 

Issues 

How  can  flexibifity  be  increased  to 
allow  for  proper  resource  management 
decisions  regarding  the  disposal  of 
pubhc  lands? 

Pianning  Criteria 

1.  The  proposed  plan  amendment  will 
only  consider  the  disposal  of  public 
land. 

2.  The  specific  management  guidance 
and  direction  for  Management  Units  6, 
13, 14  and  15,  as  identified  in  the 
Uncompahgre  Basin  RMP,  will  not  be 
modified  as  a  result  of  this  plan 
amendment  Public  lands  will  not  be 
identified  for  disposal  in  these  units. 

Alternatives 

In  addition  to  the  proposed  plan 
amendment  described  above,  two 
alternatives  have  been  identified  for 
analysis  during  the  plan  amendment 
process: 

Alternative  A — process  a  plan 
amendment  to  convey  only  those  public 
lands  as  applied  for  by  the  County  of 
Delta,  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act. 

No-Action  Aiternative— continuation 
of  current  land  use  allocation  and 
management  actions.  This  alternative 
would  maintain  the  status  quo  and  is 
used  as  the  baseline  for  comparison  of 
impacts. 

Notice  of  Realty  Action 

SUMMARY:  This  publication  also  serves 
as  a  Notice  of  Realty  Action  (NORA)  for 
the  following  public  lands  in  Delta 
County,  Colorado  which  have  been 


examined  and  found  suitable  for 
classification  for  conveyance  to  the 
County  of  Delta  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
County  of  Delta  proposes  to  use  the 
lands  for  a  solid  waste  disposal  facility. 

T.  14  S.,  R.  95  W.,  6th  Principal  Meridian, 
Ckilorado 
Sec.  15:  SW'ANE'/i,  S'ANW'A,  SW'/i. 
Sec.  16:  NEV4. 
Containing  440  acres  more  or  less. 

Conveyance  would  be  in  the  public 
interest  and  would  be  consistent  with 
the  proposed  plan  amendment. 

Any  patent  issued  would  be  subject  to 
the  following  terms,  conditions,  and 
reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

4.  Those  rights  for  power  line 
purposes  granted  to  the  Delta-Montrose 
Electric  Assn.,  by  right-of-way 
COC026645. 

5.  Those  rights  for  mineral  leasing 
purposes  issued  to  Yates  Petroleum 
Corporation,  by  oil  and  gas  leases 
CC)C41926  and  COC47134. 

Upon  publication  of  this  NORA  in  the 
Federal  Register,  these  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
SUPPLEMENTARY  INFORMATION:  Further 
information  can  be  obtained  at  an  open 
house  scheduled  on  April  28, 1993, 
from  4  p.m.  to  8  p.m.  at  the  Montrose 
District  Office,  2465  South  Tovmsend, 
Montrose,  Colorado.  Another  open 
house  is  scheduled  on  April  29, 1993, 
from  4  p.m.  to  8  p.m.  at  the  Delta 
County  Courthouse.  501  Palmer  Street, 
room  234.  Delta,  Colorado. 

Public  comments  will  be  accepted 
regarding  the  proposed  plan  amendment 
and  the  NORA  for  a  period  of  45  days 
from  the  date  of  this  notice.  Submit 
written  comments  regarding  the  plan 
amendment  to  the  Area  Manager, 
Uncompahgre  Basin  Resource  Area, 
2465  South  Townsend,  Montrose, 
Colorado  31401.  For  the  NORA,  submit 
written  comments  regarding:  (1)  the 
classification  of  the  lands  as  being 
suitable  for  a  solid  waste  disposal 
facility;  and  (2)  the  proposed 
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conveyance  of  the  lands  for  a  solid 
waste  disposal  facility  as  proposed  in 
the  application  and  phm  of 
de\'ak>pciant  to  the  Diotrict  Manager,  at 
the  above  address.  Aay  adverse 
comments  concerning  the  NORA  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments  the 
classifScslion  will  become  affective  60 
days  from  the  date  of  pubhcation  of  this 
notice. 

FOR  MOfte  INFOHMMION  CONTACT:  Terasa 
Pfifer,  Uncompahgre  Basia  Resource 
Area,  phone  (303)  249-6047.  Documants 
pertinent  to  this  proposal  may  6e 
reviewed  at  the  Uncompahgre  Basin 
Resource  Area.  Business  hmirs  are  from 
7:45  a.m.  to  4:30  p.m.,  MDT,  Monday 
through  FYiday. 

Dated:  March  30, 1993. 
Ken  Hersno, 
Acting  District  Manager. 
[FR  Doc.  93-8230  Filed  4-7-93;  8:45  ami 

BiLUNQ  COOC  49t»^«-U 


Bureau  of  Mines 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  tte 
Bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project, 
Washington.  DC  20503.  telephone  202- 
395-7340. 

Title:  Locatable  Mineral  Production. 

0MB  approval  number.  None. 

Abstract  The  collection  is  needed  to 
provide  data  on  the  amount  and  value 
of  locatable  mineral  production  on 
public  lands.  The  data  obtained  will  be 
published  as  an  annual  report  for  use  by 
Govemmeat  agencies,  industry,  and  the 
genera!  public.  The  respondents  are 
producers  of  metals  and  industrial 
minerals. 

Bureau  form  number:  6-1637-A. 

Frequency:  Annually. 

Description  of  respondents:  Producers 
of  metals  and  industrial  minerals. 

Estimated  completion  time:  1  hour. 

Annual  responses:  1,200. 

Annual  burden  hours:  T,20a. 


Bureau  clearance  officer:  AITce  f. 
Wissman.  202-S01-95«9i 

Dated:  Febniary  12. 1993. 
H.Eiua-. 

Acting  Director,  Bureau  of  Mines. 
(FR  Doc  93-8239  Filed  4-7-93;  8:45  am] 

MLUNO  COOe  4310-S3-M 


Fish  and  Vlftfdnfa  Service 

AvaiiabHtty  of  a  Draft  Recovery  Plan 
for  Bradshaw's  lomatium  (Lomattum 
bradahawM)  for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Notice  of  document  availabiUty. 

SUMiWirr:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  pdan  for  Lomatinm  bradshawii. 
This  species  occurs  in  Marion,  Linn. 
Benton,  and  Lane  Counties,  Oregon.  The 
majority  of  the  sites  and  plants  occxirin, 
and  adjacent  to,  the  Eugene 
Metropolitan  area,  with  the  greatest 
concentrations  found  in  west  Eugene. 
Oregon. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before  June 
7, 1993,  to  receive  consideration  by  the 
Service. 

AOORESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Boise  Ecological  Services  Field  Office. 
U.S.  Fish  and  Wildlife  Service,  4696 
Overland  Road,  Boise,  Idaho  83705 
(Telephone:  20&-334-1931),  or 
Assistant  Regional  Director.  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
Eastside  Federal  Complex,  911  NE.  11th 
Avenue,  Portland,  Oregon  97232-4181 
(Telephone:  503-231-6241).  Written 
comments  and  materials  regarding  the 
plan  should  be  addressed  to  Charles  H. 
Lobdell,  Field  Supervisor,  at  the  above 
Boise,  Idaho,  address.  Comments  and 
materials  received  are  available  upon 
request  for  public  inspection,  by 
appointment,  and  during,  normal 
business  hours  at  the  above  Boise, 
Idaho,  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Parenti  at  the  Boise,  Idaho, 
address  (Telephone:  208-334-1931). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  help 
guide  the  recovwy  effort,  the  Service  is 


working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  the  recovery  levels  for 
downlisting  or  delisting  them,  and 
estimate  time  and  cost  for  implementing 
the  recovery  measines  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Seciion  4<f)  of  the  Act.  as  amended  in 
1988,  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

This  species  is  federally  hstea  as 
endangered.  Approximately  90  (>ercent 
of  the  plants  exist  on  private  lands  at 
one  site  adjacent  to  Eugene,  Oregon. 
Extant  populations,  for  the  most  part, 
are  remnant,  small  populations  within  a 
10-mile  radius  of  Eugene,  Oregon. 

Bradshaw's  lomatium  occurs  in  two 
very  distinct  habitats.  The  rarest  are  the 
shallow,  stream  covered  basalt  areas 
found  in  Marion  and  Linn  Counties, 
near  the  Santiam  River.  However,  tlie 
majority  of  Bradshaw's  lomatium 
populations  occur  on  seasonally  flooded 
prairies  which  are  common  by  creeks 
and  small  rivers  in  the  southern 
Willamette  Valley.  They  occur  in  areas 
with  deep,  pluvial  clays,  usually  in  a 
matrix  with  alluvial  silts. 

The  populations  are  subject  to 
alteration  or  destruction  through 
agriculture,  industrial,  or  resi(kntial 
development,  and  competition  with 
encroaching  woody  vegetation. 

There  are  two  critical  aspects  to  the 
recovery  of  Bradshaw's  lomatium.  They 
include  the  protection  of  populations 
located  primarily  on  private  lands 
outside  of  the  west  Eugene  area,  by 
acquisition,  conservation  easement,  or 
management  agreement  to  prevent  their 
destruction  from  riral.  urban,  or 
industrial  development  The  second 
equally  important  task  is  to  assure  long- 
term  viability  of  the  populations  on  sites 
which  are  protected.  The  most 
immediate  need  is  to  stop  the  secondary 
succession  occurring  to  some  extent  at 
all  of  the  protected  sites.  To  dete,  no 
optimal  method  of  controlling  tree  and 
shrub  invasion  has  been  established. 
Prescribed  fires  are  best  for  Bradshaw's 
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lomatium.  but  are  ineffective  if  Oregon 
ash  (Fraxinus  latifolia)  invasion  has 
reached  a  certain  level,  and  burning 
creates  air  pollution  and  safety 
questions  which  are  difficult  to 
overcome. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act. 
16  U.S.C  1533(fl. 

Dated:  April  2, 1993. 
H.  Dak  HaU. 
Acting  Regional  Director. 
(PR  Doc.  93-8280  Filed  4-7-93;  8:45  ami 
WLUNO  CODE  U10-SB-H 

Texas  Pipeline  Application 

Notice  is  hereby  given  that  under 
section  28  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C).  as  amended  by  the  Act 
of  November  16, 1973  (37  Stat.  576,  Pub. 
L.  93-153).  Exxon  Pipeline  Company 
has  submitted  an  application  to 
construct  a  6-inch  diameter  pipeline 
which  will  transport  chemical  grade 
propylene  from  the  Baytown  refinery 
area  to  the  Stratton  Ridge  area.  The 
pipeline  will  occupy  a  30-foot  right-of- 
way  within  an  existing  northeast- 
southeast  300-foot  right-of-way  in 
Brazoria  County.  Texas.  Approximately 
Hve  miles  of  right-of-way  is  in  the 
Brazoria  National  Wildlife  Refuge, 
managed  by  the  U.S.  Fish  and  Wildlife 
Service  (Service)  as  part  of  the  National 
Wildlife  Refuge  System,  and  deeded  to 
the  United  States  in  1991. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Service  will  be 
proceeding  with  the  processing  of  this 
application,  compatibility 
determination,  and  consideration  for  its 
approval,  and  if  so,  under  what  terms 
and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  do  so  within  thirty 
(30)  days  of  the  publication  of  this 
notice,  and  send  their  name,  address, 
and  comments  to  Regional  Director,  U.S. 
Fish  &  Wildlife  Service,  P.O.  Box  1306 
(RE).  Albuquerque.  New  Mexico  87103. 
John  G.  Rogan,  Jr., 
Regional  Director 
{PR  Doc.  93-8238  Filed  4-7-93;  8  45  ami 

MLUNQ  COOe  4310-«S-M 


Receipt  of  Applications  for  Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 


activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531.  et 
seq.): 

Applicant:  Heather's  Feathers.  Tampa. 
FL.  PRT-776156. 

The  applicant  requests  a  permit  to 
import  100  captive  hatched  scarlet- 
chested  parakeets  (Neophema 
sphndiaa)  and  100  captive  hatched 
turquoise  parakeets  [Neophema 
pulchella)  from  Willy  de  Herdt.  Berlaar. 
Belgium,  for  breeding. 

Applicant:  Manuel  Ramos.  Riverview. 
FL,  PRT-774819 

The  applicant  requests  a  permit  to 
export,  reimport  and  reexport  a  pair  of 
tigers  [Panthera  tigris),  two  male  black 
leopards  [Panthera  pardus)  and  one 
male  spotted  jaguar  [Panthera  onca) 
captive-bred  in  the  United  States  for  the 
purpose  of  enhancement  of  propagation 
and  survival  of  the  species  through 
conservation  education.  The  applicant 
anticipates  future  exports  and 
reimports. 

Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service,  OfBce  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432.  ArUngton,  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
room  432,  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281) 

Dated:  April  2. 1993. 
Susan  JacobMn, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
IFR  Doc.  93-8199  Filed  4-7-93;  8:45  ami 
MUJNOCOOE  43te-«B-H 


National  Park  Service 

Planning  Studies  Begin  at  Manassas 
Battlefield 

AGENCY:  National  Park  Service  (Interior). 
ACTKM:  Notice  of  public  open  house. 

Mr.  Robert  Stanton,  Regional  Director, 
National  Capital  Region  annoimces 
National  Park  Service  planning  studies 
have  begun  at  Manassas  National 
Battlefield  Park  which  will  focus  on 
enhancing  the  visitor  experience  and 


imderstanding  of  the  First  and  Second 
Battles  of  Manassas. 

First,  a  new  interpretive  plan  for  the 
park  will  be  prepared  to  provide 
direction  and  focus  to  the  visitor 
experience  by  providing  guidance  for 
park  programs,  media,  and  themes. 
Secondly,  a  Development  Concept  Plan 
(DCP)  will  combine  the  interpretive 
plan  information  with  an  indepth 
analysis  of  site  characteristics,  historic 
vegetation  patterns,  site  accessibility, 
and  other  pertinent  considerations 
imique  to  the  Stuart's  Hill  Tract, 
previously  known  as  the  William  Center 
tract,  and  the  Brawner  Farm  Tract,  both 
acquired  since  1985.  Mitigation  of  the 
visual  impact  of  electrical  transmission 
lines  on  the  historic  qualities  of  this 
section  of  the  park  will  be  studied.  The 
planning  process  will  include 
opportunities  for  comment.  The  draft 
plan  is  scheduled  to  be  released  for 
public  review  and  comment  in  February 
1994. 

This  plan,  when  approved,  will  serve 
as  the  guide  to  the  National  Park  Service 
development  and  location  of  visitor 
facilities  and  programs  on  these  two 
parcels. 

An  initial  public  open  house  is 
scheduled  for  Saturday,  April  17  from  9 
a.m.  to  3  p.m.  in  the  cafeteria  at 
Northern  Virginia  Community  College 
(Manassas  Campus),  6900  Sudley  Road. 
Manassas,  Virginia.  National  Park 
Service  planners  and  park  personnel 
will  l>e  available  to  discuss  the  planning 
process  and  any  other  related  concerns 
throughout  the  day.  The  public  is 
invited  to  make  comments  on  the 
direction  of  these  studies  prior  to  the 
National  Park  Service  preparation  of 
plan  alternatives. 

Due  to  the  lack  of  appropriated 
funding,  these  studies  will  not  address 
the  road  closure  issue  called  for  in  the 
1988  legislation  pertaining  to  the 
acquisition  of  the  Stuart's  Hill  Tract. 
This  law  provides  that  any  subsequently 
funded  road  study  will  address  the 
potential  for  closing  or  modifying 
Routes  234  and  29  through  the  park. 

For  additional  information  or  to  be 
placed  on  a  mailing  list  to  receive  future 
information  contact  Manassas  National 
Battlefield  Park,  12521  Lee  Highway, 
Manassas.  Virginia  22110  or  phone 
(703)  754-1861. 

Dated:  April  5. 1993. 
Robert  Stanton. 

Regional  Director,  National  Capital  Region. 
(FR  Doc  93-8283  Filed  4-7-93:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[InvMtlgatlon  No.  731-TA-645 
(PrelimirMry)] 

Certain  Calcium  Alumlnate  Cament 
and  Camant  Cllnkar  From  Franca 

AGENCY:  Interaational  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of  a 

prehminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
noUce  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
645  (PreUminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  estabhshment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  France  of  calcium 
aluminous  cement  and  cement  clinker, 
provided  for  in  subheadings  2523.10.00 
and  2523.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value.  The  Commission 
must  complete  preliminary 
antidumping  investigations  in  45  days, 
or  in  this  case  by  May  17. 1993. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  appUcation,  consult  the 
Commission's  Rules  of  Practice  and 
Procedvire,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  March  31, 1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Brian  Walters  (202-205-3198).  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on  March 
31. 1993,  by  Lehigh  Portland  Cement 
Company.  AUentown.  PA. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
washing  to  participate  in  the 


investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  pubhcation  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  prehminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  coimection  with  this  investigation  for 
9:30  a.m.  on  April  21, 1993.  at  the  U.S. 
International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Brian  Walters 
(202-205-3198)  not  later  than  April  19. 
1993,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  such  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deUberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
April  26, 1993,  a  written  brief 
containing  information  and  argimients 
p>ertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  vmtten 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 


§§  201.6,  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201 . 1 6(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  Ust).  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  April  5, 1993. 
Paul  R.  Bardos, 
Acting  Secretary. 

(FR  Doc.  93-8386  Filed  4-8-93;  8:45  am] 
WLLMO  COOC  702O-a»-^ 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32248] 

Hanson  Natural  Resources  Co.;  Norv 
Common  Carrier  Status;  Petition  for  a 
Declaratory  Order 

AGENCY:  Interstate  Commerce 

Commission. 

ACnON:  Notice  of  filing  of  declaratory 

order;  extension  of  comment  due  date. 

SUMMARY:  By  decision  served  March  1, 
1993  (58  FR  12052.  March  2.  1993).  the 
Commission  sought  public  comment  by 
March  22. 1993.  on  a  petition  for 
declaratory  order  filed  by  Hanson 
Natural  Resources  Company  (HNRC), 
that  HNRC  will  not.  upon 
consummation  of  certain  anticipated 
transactions,  become  a  common  carrier 
by  railroad.  By  decision  served  March 
26. 1993  (58  FR  16692.  March  30, 1993), 
the  Commission  extended  the  comment 
due  date  to  April  5, 1993.  By  motion 
filed  April  1, 1993,  HNRC  requests  a 
further  extension  of  the  comment  due   ' 
date  to  April  16, 1993.  HNRC  sUtes  the 
extension  is  needed  to  conclude 
discussions  with  Chaco  Energy 
Company  (Chaco)  that  may  resolve 
Chaco 's  concerns.  HNRC  states  that 
Santa  Fe  Entities  joins  in  this  request. 
HNRC  maintains  an  extension  will 
prejudice  no  one.  The  request  will  be 
granted. 

DATES:  Comments  must  be  filed  by  April 
16. 1993. 

ADDRESSES:  Send  an  orighial  and  15 
copies  of  comments,  referring  to 
Finance  Docket  No.  32248  to:  Office  of 
the  Secretary.  Case  Control  Branch, 
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Interstate  Ck>mmerc8  Commission, 
Washington.  IX  20423. 

In  addition,  send  one  copy  to  HNRC's 
representative:  C.  Michael  Lofhis.  Slover 
&  Loftus.  1224  Seventeenth  St..  NW., 
Washington.  DC  20036.  (202)  374-7170. 

FOn  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  927-5660. 
(TDD  for  hearing  impaired:  (202)  927- 
5721). 

Decided:  April  2, 1993. 

By  the  Commission.  Sidney  L.  Strickland. 
Jr..  Secretary. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
(FR  Doc  93-6273  Filed  4-7-93;  8:45  am) 

BiLUNQ  COOC  703«-01-M 


DEPARTMENT  OF  JUSTICE 

Antltnist  Division 

Notice  Pursuant  to  the  NatJonsi 
Cooperative  Research  Act  of  1964; 
Petroleum  Envlronmentai  Research 
Forum  ("PERF")  Project  No.  91-18 

Notice  is  hereby  given  that,  on  March 
1, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C  4301  et  seq.  ("the  Act"). 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  91-18  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Amoco  Production  Co..  Tulsa,  OK; 
Atlantic  Richfield  Company,  Piano,  TX; 
Conoco,  Inc.,  Ponca  City.  OK;  Exxon 
Production  Research  Co..  Houston,  TX; 
and  Texaco,  Inc.,  Bellaire,  TX.  The 
objectives  of  the  research  program, 
performed  in  accordance  with  Project 
No.  91-18,  are  to  identify  plants  and 
procedures  which  may  be  used  to 
remove  salt  from  salt  contaminated  soil 
and  to  present  such  information  in  the 
form  of  a  guidance  manual.  The  work 
will  consist  of  screening  a  number  of 
halophytic  species  in  an  effort  to 
develop  a  soil  remediation  program 
using  plants  that  are  capable  of 
accumulating  high  ionic  concentrations. 

The  results  of  the  woric  will  be  used 
to  determine  which  plant  are  most 
efficient  at  accumulating  salts.  These 


plants  will  then  be  utilized  in 

subsequent  field  trials. 

Joseph  M.  Widmar. 

Director  of  Operations,  Antitrust  Division. 

(FR  Doc  93-8245  Filed  4-7-93;  8:45  am] 

MLUNQ  CODE  4410-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUiMANITIES 
MEETINGS 

AGENCY:  National  Endowment  for  the 
Humanities.  NFAH. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meeting  of  the  Humanities  Panel  will  be 
held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506: 

FOR  FURTHER  INFORMATION  CONTACT: 

David  C.  Fisher,  Advisory  Committee 
Management  O^cer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  2Q2J 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  202/ 
606-8282. 

SUPPUEMENTARY  INFORMATION:  The 
proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  xmder  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by    , 
grant  applicants.  Because  the  proposed 
meeting  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  of  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  this  meeting  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  Title  5,  United  States  Code. 

Date:  April  26. 1993. 

Time:  9  a.m.  to  5:30  p.m. 

Room:  430. 

Pmgram:  This  meeting  will  review 
apphcations  submitted  to  Public 
Humanities  Projects  program  for  the 


March  1993  deadline,  for  projects 
beginning  after  March,  1993. 
David  C.  Fisher, 

Advisory  Committee,  Management  Officer. 
|FR  Doc.  93-8154  Filed  4-7-93;  8;45  am] 

WUJNQ  CODE  7S3S-01-M 


National  Council  on  the  Humanities; 
Meeting 

March  31, 1993. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  DC  on  May  6-7. 1993. 

The  purpose  of  the  meeting  is  to 
advise  the  Acting  Chairman  of  the 
National  Endowment  for  the  Humanities 
with  respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the  Acting 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building.  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  May  6-7, 1993,  will  not  be 
open  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code  because  the  Coimcil  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  Septembers,  1991. 

The  agenda  for  the  sessions  on  May  6. 
1993,  will  be  as  follows: 

8:30-9  a.m.    Coffee  Car  Council  Memt>en, 
room  527  (Open  to  the  Public). 
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Committee  Meetings 

(Open  to  the  Public)  Policy  Discussion. 

9-10  a.m.    Education  Programs,  Room  M- 
14.  Fellowship  Programs,  Room  315. 
Public  Programs,  Room  415.  Research 
Programs/Preservation  and  Access, 
Room  M-07.  State  Programs  and  Office 
of  Outreach,  Room  507. 

10  a.m.  until  adjourned  (Qosed  to  the 
Public),  Discussion  of  specific  grant 
applications  before  the  Council. 

3  p.m.  until  adjourned    Jefferson  Lecture 
Committee,  room  430,  (Gosed  to  the 
Public),  Discussion  of  Jefferson  Lecture 
Nominees. 

The  morning  session  on  May  7,  1993, 
will  convene  at  9  a.m.,  in  the  1st  Floor 
Council  Room,  M-09,  and  will  be  open 
to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Staff  and  Council  members  will  be 

served  from  8:30-9  a.m.) 
Minutes  of  the  Previous  Meeting. 
Reports. 

A.  Introductory  Remarks. 

B.  Introduction  of  New  Staff. 

C.  Contracts  Awarded  in  the  Previous 

Quarter. 

D.  Dates  of  Future  Council  .Meetings. 

E.  Status  of  Fiscal  Year  1993  Funds. 

F.  Legislative  Report. 

G.  Fiscal  Year  1994  Appropriation  Request. 
H.  Fiscal  Year  1995  Budget  Planning. 

I.  Committee  Reports  on  Policy  and  General 
Matters. 

1.  Overview. 

2.  Education  Programs. 

3.  Fellowship  Programs. 

4.  Preservation  and  Access  Programs. 

5.  Research  Programs. 

6.  Public  Programs. 

7.  State  Programs  and  Office  of  Outreach. 

8.  Jefferson  Lecture. 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  specific  applications 
(closed  to  the  public  for  the  reasons 
stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr.  David 
C.  Fisher,  Advisory  Committee 
Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  606-8322. 
TDD  (202)  606-8282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  93-6155  Filed  4-7-93;  8;45  am] 

BILUNG  CODE  7S3«-01-M 


National  Museum  Services  Board; 
Meeting 

AGENCY:  Institute  of  Museum  Services, 

NFAH. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 


National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  through 
the  Sunshine  Act  (Public  Law  94-409) 
and  regulations  of  the  Institute  of 
Museum  Services,  45  CFR  1180.84. 
TME/DATE:  9  a.m.  to  4  p.m. — Friday, 
April  23, 1993. 
STATUS:  Open. 

ADDRESSES:  The  U.S.  Holocaust 
Memorial  Museum,  100  Raoul 
Wallenburg  Place,  SW.,  15th  Street  and 
Independence  Avenue,  Washington,  DC 
20024. 

FOR  FURTHER  INFORMATION  CONTACT: 
S.  William  Laney.  Executive  Assistant  to 
the  National  Museum  Services  Board, 
room  510, 1100  Pennsylvania  Avenue, 
NW.,  20506  (202)  60fr-«536. 
SUPPLEMENTARY  INFORMATION:  The 
National  Museum  Services  Board  is 
established  under  the  Museum  Services 
Act,  title  n  of  the  Arts,  Humanities,  and 
Cultural  Affairs  Act  of  1976,  Public  Law 
94—462.  The  Board  has  responsibility  for 
the  general  policies  with  respect  to  the 
powers,  duties,  and  authorities  vested  in 
tlie  Institute  under  the  Museum  Services 
Act. 

The  meeting  of  Friday,  April  23, 1993 
will  be  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506— (202)  606- 
8536— TDD  (202)  606-8636  at  least 
seven  (7)  days  prior  to  the  meeting  date. 

April  23, 1993  Meeting  Agenda 

I.  NMSB  Chairman's  Report  and  Approval  of 
Minutes  from  November  13, 1992  Meeting 

II.  Agency  Director's  Repxirt 

III.  Agency  Agenda  Reports:  Appropriations 

IV.  Agency  Agenda  Reports:  Programs 

V.  Agency  Agenda  Reports:  Legislative/ 
Public  Affairs 

VI.  NMSB  Open  Agenda 

Dated:  March  31. 1993. 
Linda  Bell, 

Director  of  Policy  Planning  and  Budget, 
Institute  of  Museum  Services. 
[FR  Doc.  93-8257  Filed  4-7-93;  8:45  am] 
BILUNQ  CODE  7036-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Archaeometry  and 
Systematic  Anthropological 
Collections;  IMeetlng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (I*ub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  April  26, 1993.  9 
a.m.-5  p.m. 


Place:  Room  543,  National  Science 
FoundaUon,  1800  "G"  Street.  NW., 
Washington,  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  John  E.  Yellen, 
Program  Director  for  Archaeometry. 
Division  of  Social,  Behavioral,  and 
Economic  Research,  room  320,  National 
Science  Foundation,  1800  G  St.  NW.. 
Washington,  DC  20550.  Telephone: 
(202)  357-7804. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5. 1993. 
M.  RebMxa  Winklar, 

Committee  Management  Officer. 

IFR  Doc.  93-8217  Filed  4-7-93;  8:45  am) 

BiLUNO  cooe  Ttas-oi-M 


Advisory  Committee  for  Atmospheric 
Sciences;  Meetlr>g 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended,  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Do/e.  April  26-28.  1993. 

Time:  9  a.m. — 5  p.m.  each  day. 

Place:  Rooms  1243.  644-D,  410.  523. 
National  Science  Foundation,  1800  G 
Street,  NW.,  Washington.  DC  20550. 

Contact;  Dr.  Richard  S.  Greenfield. 
Division  Director,  Division  of 
Atmospheric  Sciences,  room  644, 
National  Science  Foundation, 
Washington.  DC  20550  Telephone:  (202) 
357-9874. 

Type  of  Meeting:  Closed. 

Purpose  of  Meetings:  Oversight 
reviews  of  Physical  Meteorology,  Solar 
Terrestrial,  Upper  Atmospheric 
Facilities,  and  the  National  Center  for 
Atmospheric  Research  Coordination 
Staff  Programs,  including  examination 
of  proposal  jackets,  reviewer  comments, 
and  other  privileged  materials  and  to 
provide  advice  and  recommendations 
concerning  support  for  research 
proposals  submitted  to  the  NSF  for 
financial  support. 

i4genda;  Oversight  review  of  Physical 
Meteorology,  Solar  Terrestrial,  Upper 
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Atmospheric  Facilities,  and  the  NCAR 
Coordination  Staff  Programs  proposals 
as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  meeting  is 
closed  to  the  public  because  the 
Committee  is  reviewing  pro(>o6al 
actions  that  will  Include  privileged 
intellectual  property  and  personal 
information  that  could  harm  individuals 
if  they  ware  disclosed.  If  discussions 
were  open  to  the  public,  these  matters 
that  are  exempt  under  5  U.S.C.  552b(c) 
(4)  and  (6)  of  the  Government  in  the 
Sunshine  Act  would  be  improperly 
disclosed. 

Dated;  April  5. 1993. 
M.  Rebecca  %VinkIer, 

Committee  Management  Officer 

(FR  Doc.  93-«212  Filed  4-7-93;  8:45  «in| 

aiLUNG  cooe  tkb-oi-m 


Special  Emphaaia  Pan«(  in  Chemiatry; 
Maattng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Same:  Special  Emphasis  Panel  in 
Giemistry. 

Date  and  Time:  April  29. 1993:  8  a.m.  to 
5  p  m.  April  30, 1993;  8  a.m.  to  4  p.m. 

PIqc«:  National  Science  Foundation,  room 
500A.  1110  Vermont  Avenue.  NW. 
Washington,  DC 

Type  of  Meeting:  Qoswi.  ' 

Contact  Person:  Dr.  John  S.  ShowBll. 
Program  Director.  1800  G  Street.  NW..  room 
340.  Washington.  DC  20550.  Telephone: 
(202)  357-7501. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  NSF  Young  Investigator 
Program. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  Information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  fmancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552  b.  (c)(4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  5. 1993. 
M.  BabMxa  Winkkr. 
Committee  Management  Officer. 
[FR  Doc  93-8223  Filed  4-7-93;  8:45  am) 
MUMQCOOt  TW  1  li 


Adviaory  PwMi  for  Dadalon,  Riak,  and 
ManagemanI  Sdanca;  Maatfng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 


Foundation  announces  the  following 
meeting. 

Date  and  Time:  April  29-30, 1993. 
8:30  a.m.  to  6  p.m. 

Place:  Room  536.  1800  G  Street,  NW.. 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  N.  John  Castellan. 
Jr.,  Program  Director.  Division  Director 
for  Decision,  Risk,  and  Management 
Science  Program,  SBER.  1800  G  Street 
NW.,  Washington.  DC  20550. 
Telephone:  (202)  357-7569. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  hnancial  support. 

Agenda:  To  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
fmancial  data,  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated;  April  5.  1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  93-8221  Filed  4-7-93;  8:45  am) 

BiLUNO  COOC  7SSi-01-M 


Special  Emphaala  Panal  in  Electrical 
and  Communlcatlona  Syateme; 
lileeling 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications 
Systems. 

Date  and  Time:  April  26  &  27,  1993; 
8;30  am-5  pm. 

Place:  Room  500B,  Vermont  Avenue, 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Brian  J.  Clifton, 
Program  Director,  ECS,  room  1151, 
National  Science  Foundation,  1800  G  St. 
N^V..  Washington.  DC  20550. 
Telephone:  (202)  357-9618. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  Bnancial  support. 

Agenda:  To  review  and  evaluate 
Research  Initiation  and  Research 
Equipment  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 


proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries:  and 
personal  infonnation  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
CKJvemment  in  the  Sunshine  Act. 

Dated:  April  5.  1993. 
M.  Rebecca  WinkW. 

Committee  Management  Officer 

|FR  Doc  93-8208  Filed  4-7-93;  8  45  ami 

atLUNQ  cooe  tsss-oi-m 


Advisory  Panel  for  Genetics  and 
Nucleic  Acids;  lAaeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L-  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Genetics 
(Panel  C) 

Date  and  Time:  Thursday  April  29,  & 
Friday  April  30, 1993  from  8:  30  a.m.  to 
5  p.m. 

Place:  National  Science  Foundation, 
1800  G  Street,  room  540,  Washington. 
DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Todd  Martensen. 
Program  Director  for  Genetics,  Division 
of  Molecular  and  Cellular  Biosdences. 
room  325.  National  Science  Foundation. 
1800  G  St.  NW..  Washington.  DC  20550. 
Telephone:  (202)  357-9687. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Genetics 
Program  in  the  EHvision  of  Molecular  & 
Cellular  Biosciences  at  NSF  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  conHdential  nature, 
including  technical  information: 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated;  April  5.  1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-4207  Filed  4-7-93;  8:45  am) 

BtujMa  cooe  tus-oi-m 


Advisory  Panel  for  Human  Cognition 
and  Perception;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
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463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetiag. 

Date  and  Time:  April  26-28,  1993.  9 
a.m.-5  p.m. 

PIdce:  Room  500-D,  National  Science 
Foundation.  1110  Vermont  Avenue. 

Type  of  Meeting:  Fart— Open. 

Contact  Person:  Joseph  L.  Young, 
Program  Director,  Human  Cognition  and 
Perception.  Division  of  Social  and 
Behavioral  Research,  room  320, 
National  Science  Foundation,  1800  G  St. 
NVV.,  Washington.  EX:  20550. 
Telephone:  (202)  357-9898. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  research  in 
human  cognition  and  perception. 

Agenda:  OpeD  session:  April  27, 1993. 
10  a.m.-12  p.m.  General  discussion  of 
the  research  trends  in  human  cognition 
and  perception.  Closed  Session:  April 
26  and  28. 1993.  9  a.m.-5  p.m..  April 
27.  1993.  9  a.m.-lO  a.m.  12  p.m.-5  p.m. 
To  review  and  evaluate  Human 
Cognition  and  Perception  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5. 1993. 
M.  Rebecca  ITmkJer, 
Committee  Management  Officer. 
(FR  Doc.  93-8222  Filed  4-7-93;  8:45  ami 
BlUmO  <»0E  78SS-01-U 


Special  Emptwals  Panel  in  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  82- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  April  28-29,  1993; 
8:30  a.ni.-5  p.m. 

Place:  1110  Vermont  Avenue.  NW.. 
room  500-A.  Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Samuel 
Williamson,  Program  Director,  Minority 
Research  Centers  of  Excellence, 
National  Science  Foundation,  1800  G  St. 
NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-735a 

Purpose  c^  Meeting:  To  provide 
advice  and  recommendations 


concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
Minority  Research  Centers  of  Excellence 
proposals  as  part  of  the  selection 
process  for  avrards. 

Reason  for  Qosing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with -the 
proposals.  These  matters  are  exempt 
under  5  U.S.C  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated;  April  5.  1993. 
M.  RebMxa  Winkler, 
Committee  Management  Officer 
IFR  Doc.  93-8220  Filed  4-7-93;  8:45  amj 

BIUJNG  CODE  7SSS-0I-M 


Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  Monday  and  Tuesday, 
April  26th  and  27th.  8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation, 
DMR  Conference  Room,  room  411, 1800 
G  Street  NW.  Washington.  DC,  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Norbert  M.  Bikales, 
DMR,  David  L.  Nelson,  DMR.  Program 
Directors,  Solid-State  Chemistry  and 
Polymers,  room  408,  National  Science 
Foundation,  Washington,  DC,  20550. 
Tel:  202-357-9787. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  DMR  1993 
National  Science  Foundation  Young 
Investigator  Awards  Program  proposals. 

Agenda:  Evaluation  of  proposals. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b.(c)(4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5. 1993. 
M.  RaiMcca  Winkler. 
Committee  Maaagement  Officer. 
[FR  Doc.  93-8213  Filed  4-7-93;  8:45  ami 
siLUNo  COOK  nmnM 


Special  Emphaaia  Panel  In  Matariala 
Reaearch;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  April  26-27.  1993;  8 
a.m.  to  5  p.m. 

Place:  Cornell  University.  Ithaca.  NY. 

Type  of  Meeting:  Closed . 

Contact  Person:  Dr.  Lorretta  J. 
Inglehart.  Program  Director.  National 
FaciUties  and  Instrumentation,  Division 
of  Materials  Research,  Room  408, 
National  Science  Foundation,  1800  G  St 
NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-9789;  FAX  (202) 
357-7959. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  the  proposal  submitted  to 
NSF  requesting  continued  financial 
support  for  the  Cornell  High  Energy 
S>'nchrotron  Source  (CHESS). 

Agenda:  To  review  and  evaluate  the 
proposal  for  the  continued  operation  of 
CHESS. 

Reason  for  Closing:  The  proposal 
being  reviewed  includes  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information: 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposal.  These  matters  are  exempt 
under  5  U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5, 1993. 
M.  RfltMcca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-8214  Filed  4-7-93;  8:45  ami 

BRUNO  COOE  7BBS-01-M 


Special  Emphasis  Panel  in  Matariala 
Research;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  Thursday,  April  29, 
8:30  a.m.  to  5  p.m. 

Place:  National  Science  Foundation. 
DMR  Conference  Room,  room  411, 1800 
G  Street  NW.,  Washington,  EX:  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Clive  H.  Perry,  DMR. 
H.  HoUift  Wickman,  DMR,  Program 
Directors,  Condensed  Matter  Physics. 
Room  408,  National  Science 
FoimdatioQ,  Wasitington.  DC,  20550, 
Tel:  202-357-9787. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  DMR  1993 
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National  Young  Investigator  Awards 
Program  proposals. 

Agenda:  Evaluation  of  proposals. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information, 
financial  data  such  as  salaries,  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b.(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer 

[FR  Doc.  93-«215  Filed  4-7-93;  8:45  ami 

BILLING  CODE  7S6S-01-M 


Advisory  Panel  for  ^4euroscience; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
Meeting: 

Name:  Advisory  Panel  for  Neuroscience. 

Date  and  Time:  April  26-28  1993;  9  am  to 
5  pm. 

Place:  Rm  536, 1800  G  Street.  NW., 
Washington,  DC 

Type  of  Meeting:  Closed. 

Co/1  fact  Person;  Dr.  Christopher  Piatt, 
Program  Director,  Sensory  and  Motor 
Systems.  1800  G.  Street,  NW.,  rm  321, 
Washington,  DC  20550  Telephone:  (202) 
357-7428. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
unsolicited  Sensory  and  Motor  Systems 
proposals  submitted  as  part  of  the  selection 
process  for  awards. 

Reason  for  Oosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  Rnancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552  b  (c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-8216  Filed  4-7-93;  8:45  ami 

BILUNC  CODE  79(6-01-11 


Advisory  Panel  for  Law  and  Social 
Science;  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 


Date  and  Time:  April  28-29,  1993,  9 
a.m.  to  6  p.m. 

Place:  Room  523,  1800  G  Street,  NW., 
Washington,  DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  E>r.  Susan  O.  White, 
Program  Director,  Division  of  Social, 
Behavioral,  and  Economic  Research, 
room  336,  National  Science  Foundation, 
1800  G  St.  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-9567. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  flnancial  support. 

Agenda:  To  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  conHdential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-8218  Filed  4-7-93;  8:45  am] 

MLUNG  COOE  7SS5-01-M 


Advisory  Panel  for  Linguistics; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  April  28-30, 1993;  9 
a.m.-5  p.m. 

Place:  National  Science  Foundation, 
1110  Vermont  Avenue,  NW, 
Washington,  DC,  room  500-B. 

Type  of  Meeting:  Part — Open. 

Contact  Person:  Dr.  Paul  G.  Chapin, 
Program  Director  for  Linguistics,  SBER, 
National  Science  Foundation,  1800  G  St. 
NW.,  Washington,  EiC  20550. 
Telephone:  (202)  357-7696. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  Open  session:  April  30,  1993; 
9  a.m.-12  noon.  To  discuss  trends  and 
opportunities  in  linguistics  and 
language  sciences.  Closed  session:  April 
28-29,  1993;  9  a.m.-5  p.m.;  April  30. 
1993, 12  noon-5  p.m.  To  review  and 
evaluate  linguistics  proposals  as  part  of 
the  selection  process  for  awards. 


Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-8211  Filed  4-7-93;  8:45  am] 

BILUNO  CODE  7B5»-01-«I 


Advisory  Panel  for  Neuroscience; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting. 

Date  and  Time:  April  28-30.  1993,  9 
am-5  pm. 

Place:  Room  1243. 1800  G  St.,  NW. 
Washington,  DC  20550. 

Type  of  Meeting:  Part — Open. 

Contact  Person:  Dr.  Sanya  Springfield. 
Program  Director,  Neuronal  and  Glial 
Mechanisms,  Division  of  Integrative 
Biology  and  Neuroscience,  room  321, 
National  Science  Foundation,  1800  G  St. 
NW.,  Washington.  DC  20550. 
Telephone:  (202)  357-7471. 

Minutes:  May  be  obtained  from  the 
contact  person  listed  above. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  Closed  Session:  April  28  and 
29,  9  am-5  pm,  April  30, 1  pm-5  pm. 
To  review  and  evaluate  Neuronal  and 
Glial  Mechanisms  proposals  as  part  of 
the  selection  process  for  awards.  Open 
Session:  April  30,  9  a.m-12  pm.  To 
discuss  research  trends  and 
opportunities  in  Neuroscience. 

Reason  for  Closing:  The  proposa  Is 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b{c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

[FR  Doc.  93-8210  Filed  4-7-93;  8:45  am] 
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Ocean  Sciences  Review  Panel; 
Meeting 

In  acx:ordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  April  27-29. 1993; 
8:30  a.m.-5  p.m. 

Place:  The  River  Inn.  924  25th  St, 
Washington.  DC  20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Martha  Scott, 
NaticMial  Science  Foundation,  1800  G 
St.,  NW..  Washington,  DC  20550. 
Telephone:  (202)  357-7906. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
JGOFS  Arabian  Sea  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c).  (4)  and  (6)  of  the 
CKivemment  in  the  Sunshine  Act. 

Dated:  April  5. 1993. 
M.  kth*cc»  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  93-8219  Filed  4-7-93;  8:45  am] 

WLUNC  COOE  78S»-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation  and  Dissemination;  Meeting 

In  accordance  with  the  Federal 
-Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  April  30. 1993;  6:00 
p.m.  to  10:00  p.m.;  May  1. 1993;  8:30 
a.m.  to  6:00  p.m. 

Place:  The  River  Inn,  924  Twenty- 
Fifth  Street,  NW..  Washington.  DC 
20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Andrew  Molnar 
and  Dr.  Nora  Sabelli.  Division  of 
Research,  Evaluation  and 
Dissemination,  Room.  1227.  National 
Science  Foundation.  1800  G  St.  NW,. 
Washington.  DC  20550.  Telephone  (202) 
357-7064. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
research  proposals  submitted  to  the 


Applications  of  Advanced  Technologies 
Program  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Dated:  April  5, 1993. 
M.  lebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc  93-8209  Filed  4-7-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341] 

Detroit  Edison  Co.,  Fermi  2  Nuclear 
Plant;  Issuance  of  Director's  Decision 
under  10  CFR  2^06 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Reactor 
Regulation,  has  issued  a  decision 
concerning  a  Petition  filed  under  10 
CFR  2.206  June  22. 1992.  by  Robert 
Karalewitz  (Petitioner).  The  Petitioner 
requested  that  the  Fermi  2  operating 
license  be  suspended  until  certain 
security  supervisors  at  Fermi  2  were 
replaced.  As  bases  for  the  request,  the 
Petitioner  asserted  that  certain  Detroit 
Edison  Company  (DECo)  Security 
Department  supervisors  lied  and 
submitted  falsified  documents  to  the 
NRC.  The  Petitioner  also  asserted  that 
these  DECo  supervisors  engaged  in  a 
conspiracy  to  revoke  the  Petitioner's 
access  to  the  protected  area  at  Fermi  2 
and  to  have  him  fired. 

The  Petitioner's  allegations  were 
referred  to  the  Office  of  Investigation's 
Field  Office  in  Region  III  for 
investigation.  By  letter  dated  August  3. 
1992,  the  Director,  Office  of  Nuclear 
Reactor  Regulation,  acknowledged 
receipt  of  the  Petition  and  informed  the 
Petitioner  that  this  matter  wrould  be 
considered  pursuant  to  10  CFR  2.206. 

The  Director  has  determined  that  the 
Petitioner's  request  should  be  denied. 
The  reasons  for  the  denial  are  set  forth 
in  the  "Director's  Decision  Under  10 
CFR  2.206"  (DI>-93-06).  which  is 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Document  Room  at  2120  L  Street.  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  Fermi  2 
nuclear  plant  at  the  Monroe  County 


Library  System,  3700  South  Center 
Road,  Monroe,  Michigan  48161. 

A  copy  of  the  Decision  will  be  filed 
vnth  the  Secretary  of  the  Commission 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  in  10  CFR  2.206(c).  the 
Decision  will  become  the  final  action  of 
the  Commission  25  days  after  the  date 
of  issuance  unless  the  Commission  on 
its  own  motion  institutes  a  review  of  the 
Decision  within  that  time. 

Dated  at  Rockvilla.  Maryland,  thi*  31st  day 
of  March  1993. 

For  The  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  93-8226  Filed  4-7-93;  8:45  ami 
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[Docket  No.  50-260] 

Tennessee  Velley  Authority,  Browne 
Ferry  Nucleer  Plant,  Unit  2;  Partial 
Withdrawal  of  an  Amendment  Request 
to  Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  approved  the 
withdrawal  of  a  portion  of  a  Technical 
Specification  (TS)  amendment  request 
by  the  Tennessee  Valley  Authority  (TVA 
or  the  licensee)  for  an  amendment  to 
Facility  Operating  License  No.  DPR-52, 
issued  to  the  Browns  Ferry  Nuclear 
Plant,  Unit  2,  respectively.  The  plant  is 
located  in  Limestone  County.  Alabama.' 
Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  May  27. 1992  (57 
FR  22270). 

As  part  of  the  license  amendment 
request  dated  April  13. 1992.  TVA 
proposed  to  delete  Definition  NN.. 
"Appendix  R  Safe  Shutdown  Program," 
ft-om  the  Unit  2  TS.  By  letter  dated 
March  19, 1993.  the  licensee  has 
withdrawn  this  part  from  the  original 
amendment  request. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  April  13,  1992,  and 
(2)  the  licensee's  letter  dated  March  19, 
1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the 
Athens  Public  Library,  South  Street, 
Athens.  Alabama  35611. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  April.  1993. 
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For  the  Nuclear  Regulatory  Commission. 
Victor  Nenes, 

Acting  Director.  Project  Directorate  H-4, 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc  93-8225  Filed  4-7-93;  8:45  am] 
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RESOLUTION  TRUST  CORPORATION 

List  of  Thrifts  and  Banks  In  RTC  and 
FDIC  Conservatorship  and 
Receivership 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice  of  conservatorships  and 
receiverships. 

SUMMARY:  The  Resolution  Trust 
Corporation  (RTC)  on  July  23, 1992  (57 


FR  32841)  published  a  Statement  of 
Policy  on  Contracting  with  Firms  with 
Related  Entity  Defaults  on  Financial 
Obligations,  and  amended  on  November 
19,  1992  (57  FR  54503).  As  part  of  that 
PoUcy,  the  RTC  agreed  to  periodically 
publish  a  three  part  list:  First,  thrift 
institutions  for  which  the  RTC  has  been 
appointed  receiver  or  conservator; 
second,  all  FDIC  Bridge  Bank 
Institutions;  and  third,  all  commercial 
banks  for  which  the  FDIC  has  been 
appointed  receiver  or  conservator.  This 
list  was  compiled  by  the  RTC  and  is 
provided  for  purposes  of  compliance 
with  the  Default  PoUcy  only. 
DATES:  This  publication  includes  all 
institutions  under  RTC  supervision  from 
August  10, 1989  through  March  19, 
1993  and  institutions  under  FDIC 


supervision  from  January  22, 1965 
through  December  30, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Blumenthal.  Supervisory  Ethics 
Specialist,  Office  of  Ethics,  (202)  416- 
2029,  Carl  Gold,  Counsel,  Division  of 
Legal  Services,  (202)  416-7327.  Andrew 
Fay,  Ethics  Specialist.  Office  of  Ethics, 
(202)  416-2132,  or  Richard  Kurtz.  Ethics 
SpeciaHst.  Office  of  Ethics,  (202)  416- 
7088.  (These  are  not  toll-free  numbers). 

SUPPl^MENTARY  INFORMATION:  This  list  is 
sorted  with  RTC  controlled  institutions 
listed  first,  then  FDIC  controlled 
institutions,  then  alphabetically  by 
institution  name. 


SAIF;  RTC  THRIFTS 


Bank 
No. 


7972 
8236 
7915 
8396 
7884 
7948 
8463 
7761 
7939 
8338 
8230 
7832 
8441 
8262 
8505 
8664 
8641 
8565 
8886 
8465 
8397 
8903 
7753 
8525 
8514 
7895 
8368 
7816 
7722 
8572 
8470 
7814 
8376 
8293 
7751 
6833 
8281 
8328 
8660 
7806 
8254 
7840 
6661 
8672 
7752 
8585 
8305 


Name 


1st  Ho«ne  FSALA  of  the  Carolinas.  FA 

ABO  Federal  Savings  Bank 

Abraham  Lincoln  FSA 

Acadia  S&L  Assoc..  A  FSA 

Action  FSB 

Advanced  FSB 

Alamo  FSA  rt  Texas  

Alexander  Hamilton  FS&LA 

Alpha  Indian  Rock  FS&LA 

Alpine  Savings.  A  FS&LA 

Attus  FSB 

Ambassador  FS  &  LA 

American  Fed.  S&L  Assoc  

Amerk:an  Fed.  Sav.  Assoc,  of  Iowa  .... 

Amerk:an  Fed.  Sav.  Bank 

American  FSB 

American  Home  S&L  Assoc.,  FA 

American  Interstate  SA,  FA 

Amerk^an  Pkmeer  FSB 

American  S  &  LA  of  Brazoria 

AmerKan  S&L  Assoc..  FA 

American  S&1>  

American  SA  of  MT  Carmel,  FA 

American  Sav.  of  Coto.  A  FS&LA  

American  Savings.  A  FS&LA 

American  SB.  FSB 

American  Security  FS  &  LA 

Amerifederal  SB,  FSB  

Amerifirst  FSB 

Anierimac  Sav.  Bank,  FS  

Ameriway  Savings  

Amtgo  FS&LA  

Anchor  Federal  S&L  Assoc 

Andrews  S&LA,  FA 

Areanumfsa 

Art<ansas  FSB.  FA 

Ariington  Hghts  Sav  Assn.,  FA 

Arrowhead  Padfk:  Fed  Sav  Bank 

Aspen  Savings  Bank  F.S.B  

Atascosa  SA 

AUanta  FSA 

Atlantk:  Financial  FSB  

Atlantk:  Financial  Savings.  FA 

Attentk;  Permanent  FSB 

Augusta  FSA 

Austin  FS&LA  

Baklwin  County  Fed  Sav  Bank 


City 


Greensboro  

Albuquerque 

Dresher  

Crowley  

Sonwrs  Point  

Northridge  

San  Antonk)  

Paterson 

PhiladelpWa 

Steamboat  Springs 

Mot)iie 

Tamarac 

Albuquerque 

Oes  Moines 

Austin  

Sanfofd 

Edmond 

Los  Angeles  

Ortando  

Lake  Jackson 

New  Orieans 

NewYorit  

Mt  Carmel  

Colorado  Springs  . 

Salt  Lake  City 

Ada 

Chicago 

LawrerK^evUle  

Miami 

Hillsboro 

Houston 

Brownsville 

Kansas  Oty 

ArKJrews  

Arcarujm 

Little  Rock 

Ariington  Heigtits  .. 
San  BemardirK)  .... 

Aspen  

Jourdanton  

Atlanta „. 

San  Francisco 

Bala  Cynwyd 

Norfolk 

Baltimore 

Austin  _ 

Robertsdale 


State 


NC 

NM 

PA 

LA 

NJ 

CA 

TX 

NJ 

PA 

CO 

AL 

FL 

NM 

lA 

TX 

ME 

OK 

CA 

FL 

TX 

LA 

NY 

IL 

CO 

UT 

OK 

IL 

NJ 

FL 

IL 

TX 

TX 

KS 

TX 

OH 

AR 

IL 

CA 

CO 

TX 

TX 

CA 

PA 

VA 

MO 

TX 

AL 
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Bank 
No. 


8411 

8571 

8460 

8888 

8478 

8292 

7909 

8504 

7887 

7736 

8475 

7893 

8456 

7995 

8905 

8549 

8208 

8620 

8415 

8291 

8353 

8454 

8542 

8260 

8803 

8656 

7882 

8553 

8865 

8622 

8616 

7731 

8207 

8694 

8598 

7949 

8602 

8356 

8643 

8420 

8913 

8908 

8477 

7764 

8267 

8401 

8422 

8469 

7836 

8229 

8543 

7772 

8492 

8637 

8889 

8686 

8822 

8870 

7969 

7924 

8566 

8369 

8608 

8610 

7967 

7834 

7860 

8538 

8487 

8621 

7827 


SAIF:  RTC  THRIFTS— Continued 


Name 


BaWmore  Fed  FlnandaJ  FSA 

Banc  Iowa  Fed.  Sav.  Bank „ '....J......Z 

Bancplus  FSA „....„ "!.!."!.." 

Bank  USA  Savings  Association !!."!!!!!!!!!!!!!!".""!.!!!.!!!~ 

Bankers S&L  Assoc  . .._ .."""'"". 

Bannerbanc  FS  &  LA 

Bay  FSB ZZZZ'!!"!'"Z' 

Bayshore  FSA ] 

Beach  FSB !.!!.."Z!!I!.....Z."!"Z 

Beacon  FSA """Z!!!!"™!!!""!!!!! 

Bedford  Savings  Asspc .-.. ..         "" 

Bell  FSB "ZZZIZZZZ 

Benjannin  Franklin  FSA ""!!™!!."!"!!!!...."..."!.!!!".!"™"! 

Benid  Loan  Assn !."""""""" 

Berkeley  FSB .".".""1"!!.""!!1"."."."!" 

Bexar  Savings  Assoc "!!."!!"!!!!."."!! 

Birmingham  FSB 

Black  Hawk  S&L  Assoc.  FA !."""";!!."."!!!! 

Blue  Valley  Fed  S&L  Assoc  

Boonslick  S  &  LA !..'."Z".""' 

BrickeJIbanc  Sav.  Assoc '. ...."."."!!!!!!!!!.",""."."!™Z 

Bright  Banc  Sav.  Assoc , !!!!ZZ"."!!"".""."!.7 

Broadview  Federal  Sav  Bank '"'"""""!"!"""""' 

Broken  Arrow  Savings  Assoc.,  FA 

Brookhaven  FS&LA  1!!!1."!Z!!."ZZZ.! 

Brookside  Federal  SAL  Assoc ~Z.Z"""'""Z'!ZZ"^'Z 

Burleson  County  FSA !!..Z!.""ZZ 

Cabrilto  Fed  Savings  Bar* !!.""!!!!!!"!!!.""" 

Caguas-Central  Fed  Sav  Bank  of  PR  !...!.!."!!!."!!...""!..".""!" 

Caprtal  Fed.  S&L  Assoc  

Capitol  City  FSA  !„Z."Z! 

Capitol  Federal  Bank  for  Savings 

Capitol  FS&LA 

Capitol-Unkw  FSA Z!!ZZ™. 

Caprock  Fed.  S&L  Assoc „ " 

Carrollton  Hmstd  Assn..  FA 

Carteret  FSB Z"!!!!*!! 

Caiersville  Federal  SB  of  Georgia  !..."."!!."!!!!!!!  .!rZ 

Carver,  SLA  

Cass  FS  &  LA  of  St  Louis """ 

Catano  FSB „ *  "Z 

CeniarFSB !...!Z!!!!ZZZ!ZZZ 

Centennial  Fed  S&L  Assoc ~" 

Center  S&LA,  FA ....ZZZ  

Central  FSB „ "" 

Central  S&L  Assoc..  FA ...1"Z'ZZ 

Central  S&L  Assoc  [ "*'". 

Central  Texas  S&L  Assoc  „„!!!."!!!!... 

Centre  SA,  FA  „ „ Z......ZZ 

Centrust  Federal  Savings  Bank .".!ZZ"1"Z!1Z  Z 

Century  Fed.  Sav.  Bank " 

Century  FSB,  FSB Z"""!"Z"!!!!. 

Century  S&L  Assoc  „ 

Certified  FSA  .Z"Z""!ZZ" 

Charter  Fed.  Sav.  Assoc 

Charter  FSB : 

Charter  Savings  Barik,  FSB "* 

Charter  SB.  FSB 

Chase  FB 

Chase  FS&LA Z 

Cherokee  Valley  FSA "  

ChUllcothe  Fed  S&L  Assn _        "* 

Chishoim  FSA  „^ Z"!!!!!'" 

Cimarron  FSA 

Citadel  FS&LA _ " 

Citizens  &  BuikJers  FS,  FSB  „ 

Citizens  FSA - 

Citizens  Homestead  FSA '  [ 

Citizens  of  Texas  S&L  Assoc Z" 

Citizens  S&LA  of  SpringHeW,  FA . ^ 

Citizens- Security  Bank.  FA ^, Z 


City 


Baltimore 

Cedar  Rapkls 

Pasadena  

Silvis 

Galveston 

Garland  

West  Palm  Beach 

La  Porte  

l-kjnbngton  Beach 

BakKwn  

Bedford 

Upper  Darby 

Houston 

BenM 

Milbum  

San  Antonto  

Birmingham 

Rock  Island  

Kansas  City „.. 

BoonviHe 

Miami 

DaHas 

CievelarxJ  

Broken  Arrow  

Brookhaven  

Los  Angeles  

CaWweS 

San  Jose , 

Caguas 

Little  Rock 

Austin  ;:..... 

Chk»go 

Aurora  

Baton  Rouge 

Lubbock  

New  Orleans  

Newark 

Cartersville  

ESCOTKlidO  

Fkjrissant 

Catano 

Princeton  

GreerTvMIe 

Clifton 

Long  Beach  

New  Otiaane 

Jackson 

Waco 

Arlington 

Miami 

Trenton 

Chk»go 

Baytown  

Georgetown 

Stamford 

Bristol  

Newport  Beach  

Hattiestxjrg 

Miami 

Philadelphia 

Cteveiarxl  

Chiltkx>lhe 

Kir>gflsher  

Muskogee 

Charleston 

Pensacola  

Jacksonville 

New  Orleans 

Baytown 

SprlnglWd 

Borger  


State 


MO 

lA 

TX 

IL 

TX 

TX 

FL 

TX 

CA 

NY 

TX 

PA 

TX 

IL 

NJ 

TX 

AL 

IL 

MO 

MO 

FL 

TX 

OH 

OK 

MS 

CA 

TX 

CA 

PR 

AR 

TX 

IL 

CO 

LA 

TX 

LA 

NJ 

GA 

CA 

MO 

PR 

NJ 

TX 

NJ 

NY 

LA 

MS 

TX 

TX 
FL 

TN 

IL 

TX 

TX 

CT 

VA 

CA 

MS 

FL 

PA 

TN 

N. 

OK 

OK 

SO 

FL 

FL 

LA 

TX 

N. 

TX 
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SAIF:  RTC  THRIFTS— Continued 


Bank 
No. 


Name 


Ctty 


StatB 


8303 
8334 
8527 
7847 
8507 
7865 
85»t 
8270 
8852 
7907 
7852 
8298 
865d 
7890 
8275 
8386 
8868 
6530 
8567 
7919 
8632 
834t 
8639 
7712 
7790 
7745 
8461 
8505 
8457 
8617 
8260 
7952 
8317 
8517 
8356 
862S 
8294 
8217 
8519 
8448 
8361 
7879 
8800 
8445 
8544 
8257 
7776 
7817 
8850 
7807 
799t 
8596 
7818 
8657 
7974 
8605 
7856 
7953 
7898 
6486 
7983 
8425 
7930 
8384 
8627 
8831 
8515 
7723 
77t3 
6520 
6653 


City  Fed.  S&L  Aaaoc  

City  Fad«rai  S&L  Assoc  „ 

City  S&L  Assoc 

City  SALA  

City  Savings  Assoc 

City  Savings,  F.S.B 

Civic  FSB 

CHnton  SALA _._ 

Clyde  Ffldeni  Sawtngi  Association  .... 

Coastal  FSB 

Cobb  FSA 

Coiontal  Federal  Sawing*  Association 

Cotoniai  FSA „ 

Cotontal  FSB __ 

CoJopial  SALA,  F.A 

Cotonial  SA  o*  America  ...- 

Cotooy  FSB 

Colofado  SAL  /teacc  . 

Colorado  Savings  Bank,  F.S.B 

Cohjmbta  BanJong  FSA  ._ 

Columbia  Fed  Homestead  Assoc 

Columbia  Fed  Savings  Bank 

Columbia  FSALA  _.._ 

Columbia  FSA  of  HmniNon 

Columbia  SALA,  FA _ 

Comfed  SB,  FA 

Commerce  FSA  

CommerdaJ  SAL  Assn.,  FA 

CorTVTK>nweatth  Fad  Say  Assn  

Commonwealth  FSALA  

Commonwealth  FSA „ 

Comnx5nwealth  FSB „ 

Commonwealth  SAL  Assoc 

Community  Fed  SAL  Assn  

Community  Fed  SAL  Assoc  

Comnxjnity  Fed  Sav  Assoc  

Comnxinity  Federal  Savings  Bank 

Community  FS  &  LA 

Comrujnity  SAL  Msoc 

Concord-Liberty  Fed.  SAL  Assn 

Concordia  Fed  Bank  tor  Savings  

Connecticut  FSALA  

Constituton  Feds.-al  Savings  Assoc  ... 

Continental  FSALA.  FA  ._ 

Continental  Savings.  A  FSALA 

Cooper  River  FSA 

Cooperative  FSB  „ 

Coral  Coast  FSB 

Coral  SALA,  FA  

Coreast  FSB  

Cornerstone  Bank.  FSB 


Cornerstone  Fed  Sav . 

County  Bank,  FSB 

Crest  Fed.  SAL  AssociaJon  

Crestline  FSALA  

Cross  Ftoads  FSALA,  FA 

Danbury  FSALA 

Danielson  FSALA  „„ 

Davy  Crockett.  FSALA 

Deep  East  Tejtas  Sav  Assn  

Delaware  SB.  FSB 

Delta  Fed.  SAL  Assoc  , 

Delta  FSB  __„ 

Delta  SAL  Assoc.  F>  ._ 

Denton  Federal  SAL  Assoc 

Deposit  Trust  Federal  Sawlngs  Bank 

Deseret  SAL  Assoc..  F> 

DeSo«o  FSALA , 

Oryades  SALA,  FA „ 

Durand  Fsd.  SAL  t 
Duval  FSA 


Birminghafn 

Oakland 

Westlake  Villa 

SanAnkjnio  

League  City 

Bednwnstar - 

Poftsnwuth 

Clinton  „ 

North  Riversid*  .... 

New  Lorxjon 

Marietta 

Prairie  Village 

Roselie  Park 

Cranston 

Cape  Girardeau  ... 

Liberal  

Mor^aca  

Englewood  ..„ 

Starling  ....„ „.... 

Rochester 

Metairie  

Westport . 

Webster 

Hamilton „ 

Beverly  HiHs  ._ 

Lowe* - 

San  Antor^  

HammorvJ 

Houston 

Fort  Lauderdale .... 

New  Orleans 

Mar\assas _.. 

Osceoia  

Newport  News 

Tampa  ..._ 

Bridgeport 

East  Molir>«  ..„ 

St  Louie 

Fond  du  Lac 

MonroeviMe ™. 

Lansing 

Hartford  „.._. 

Tusin  _ 

Oklahoma  City  

Bellaire  

North  Charteston  .. 

Westmont ~.. 

Boynton  Beach 

Coral  Spririgs  

Rk:hmond 

Misskin  Vieto 

Houston 

Santa  Barbara 

Kankakee  

Crestline  ..„ _... 

Checotah 

Danbury 

Danieiso«  ..»._ 

Crockett 

Jasper  

Wilmmgtan _. 

Drew 

Westminster 

Kermer _ 

Denton „ 

Monroe 

Salt  Lake  City ...... 

Mansliekl 

NewOiteans 

DurarMt  


AL 

CA 

CA 

TX 

TX 

NJ 

OH 

OK 

IL 

CT 

QA 

KS 

NJ 

Rl 

MO 

KS 

PA 

CO 

CO 

NY 

LA 

CT 

TX 

OH 

CA 

MA 

TX 

LA 

TX 

FL 

LA 

VA 

AR 

VA 

FL 

CT 

IL 

MO 

Wl 

PA 

H. 

CT 

CA 

OK 

TX 

SC 

H. 

FL 

FL 

VA 

ICA 
TX 

ICA 
IL 
OH 
OK 
CT 
CT 
TX 
TX 
DE 
MS 

|CA 
LA 
TX 
LA 
UT 
LA 
LA 

m 

^FL 


Federal  Register  /  Vol.  58.  No.  66  /  Thursday,  April  8,  1993  /  Notices 


18237 


SAIF:  RTC  Thrifts— Continued 


Bank 

No. 


Name 


£asi  Texas  S4L  Assoc.,  FA 

Eastern  FS4LA  Of  Sayvine  

Edieon  FSA 

El  Paso  FSA _ 

Elmwood  Fed  SAL  Assoc 

Elysian  Fed.  Savings  Bank 

Err^re  FS,  FSB 

Empire  of  America  FSB  ...„ 

Ensign  FSB 

Enterprise  Fed  S&L  Assoc  

Enterprise  Federal,  F.S>  _ 

Enterprise  S&LA  „ 

Enterprise  Savings  Bank,  FA  

Equitable  Fed.  Sav.  Bank  _ 

EquitaWe  FS  &  LA „ 

Equitable  FSB „ 

Equity  Fed.  Savings  Bank  

Evangeline  Fed  S4L  Assoc 

Evergreen  FS4LA 

Excel  Banc  Sav.  Assoc  

Executive  Banc  SA.  FA  

Executive  SB.  FSB  

Falnnont  Federal  Savings  Associatkm 

Family  Fed.  S&L  Assoc 

Family  Federal  Savings  Association  ... 

i  Family  First  FSB  „ 

Family  S&LA,  FA  

Family  Saving  Bank,  F.S.B 

Far  West  FSB 

Far  West  S&LA.  FA 

'  Federal  SA  of  Virginia  „ 

Fidelity  Fed.  Sav.  Assoc „.. 

Fidelity  Fed.  Sav.  Bank  . 

Fidelity  Federal  Sav.  Assoc 

FkJeHty  FS&LA  

Fidelity  Savings  Bank,  F.S.B 

Ftnandai  Fed.  S&L  Assoc  „ 

Financial  FS  &  LA _ 

Financial  FS&LA  of  Dade  Cty  

FtnwKial  Savings  of  Hartfbrd,  FSB 

Finaixrial  Security  S&L  Assn  

First  America  FSB  

First  America  Savings  Bank,  F.S.B 

First  American  FSB  

First  American  FSB  

First  American  FSB  

RrstAtentic  FSA  .._ 

First  Bank  of  Beveriy  HWs,  SSB 

First  Bankers  Trust  &  SA.  F.A 

Rrst  CaHfomia  Sav.  FSA 

First  Capital  SA  of  Texas  

First  CitJzene  SLA,  FA  

FKSt  City  Fed  S&L  Assoc 

First  Guy  FSB  

Rrst  Commerce  SB,  FSB  .„ 

First  Commence  SB.  FSB 

First  Equity  Savings  Assoc.,  FA 

First  Fed.  SAL  Assoc 

SAL  Assoc 

SAL  Assoc 

SAL  Assoc „ 

S&L  Assoc 

S&L  Aseoc 

SaL  Aesoe 

S&L  Assoc 

S&L  Assoc 

S&L  Assoc 

S&L  Aaeoe 

S&LA  of  Bfenham  


First  Fed. 
First  Fed. 
First  Fed. 
First  Fed. 
First  Fed. 
Rrst  Fed. 
First  Fed. 
Rrst  Fed. 
First  Fed. 
Rrst  Fed. 
Rrst  Fed. 
First  Fed.  S&LA  of  Coksrado  Springs 


Cjty 


Tylw 

NwwYork  

El  Paso 

Harahan  

Hoboken  

Hammontan 

BufWo  

New  York  

Marrero 

Oearwater 

Compton 

Chk^ago 

Fremont 

Columbus  _ 

Wheaton 

Denver 

Lafayette  

Ctiarieston 

Laredo 

New  Braunfels  .. 
Marine  Del  Rey 

Fairmont  

Shreveport 

Dallas 

CMton 

SeaMe 

Sapulpa 

Portland 

Newport  Beact) 

Fans  Church 

PortArttxjr 

Corinth 

Galesburg 

Austin  „... 

Danville  

JopNn _.... 

Fresno _.. 

Miami  Lakaa 

Hartford  

Dekay  Beach  .... 

Lorvnont  

Fort  Smith  

Tucson  

Greensboro  

Santa  Fe  

PlalnfiekJ 

Beveity  HMc  


Orange  

Houston 

Fort  Pleice  ... 
Baton  Roug» 


LohmM 

Jackson  

Ton***  Z..Z.Z 

FayetlavlNe  „ 

Malwem  

Largo 

Aianta „... 

Suwmeivllta  

Shreveport 

Ham  ItMria 

Eunice  _ „.. 

Amerk^us  

BakaisfMd 

Brenham „ 

Cokvado  Springs 
Hutctilraon  


State 

TX 

NY 

NY 

TX 

LA 

NJ 

NJ 

NY 

NY 

LA 

FL 

CA 

IL 

NE 

NE 

MD 

CO 

LA 

WV 

TX 

TX 

CA 

LA 

OR 

NJ 

WA 

OK 

OR 

CA 

VA 

TX 

MS 

it 

TX 

IL 

MO 

CA 

a 

CT 

FL 

GO 

AR 

AZ 

NC 

fWm 

Hi 

CA 

TX 

CA 

TX 

FL 

LA 

MS 

IN 

M6 

TX 

AR 

AR 

a 

GA 
GA 


LA 
LA 
GA 
CA 
TX 
GO 
KS 
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SAIF:  RTC  THRiFr&— Continued 


Bank 
No. 


Name 


City 


Stale 


8447 

8417 

8345 

8673 

8554 

8301 

8697 

8244 

8299 

8668 

8869 

8249 

8827 

8642 

8863 

8382 

8240 

8251 

7701 

7740 

7741 

7796 

8893 

8902 

8909 

8233 

8630 

8223 

8534 

7708 

7994 

7732 

7951 

7744 

8231 

7888 

7956 

8234 

8263 

8634 

8810 

8210 

8228 

8218 

8286 

7756 

8877 

7748 

7760 

7785 

8204 

7934 

8381 

7702 

7892 

8636 

8821 

7927 

8812 

7707 

8395 

8867 

7966 

7891 

8387 

7938 

8590 

8203 

7885 

8497 

8307 


Rfst  Fed.  S4LA  o<  SemlnoJe 

Rrst  Fed.  S&LA  of  Southeast  MO 

Rrst  Fed.  S&LA  of  the  Florkla  Keys  

First  Fed.  Sav.  Assoc,  of  York  

First  Fed.  Savings  Bar>k  

First  Federal  Bank  of  Alaska  SB  

First  FederaJ  Sav.  Assoc,  of  BJuefieW 

First  Federal  Savings  Assoc 

First  Federal  Savings  Association 

First  Federal  Savb^  Bank  

First  Federal  Sav^tgs  Bark  and  Trust 

First  Federal  Savirigs,  F.S.A  

Rrst  Federal  SB,  FS8  

First  Rnandal,  SLA  

Rrst  FS  4  LA  

Rrst  FS  &  LA  of  CoffeyviMe 

First  FS  4  LA  of  Pittsburgfi  

Rrst  FS  4  LA  of  Wtehtta  Falls 

First  FS4LA  

First  FS4LA  

First  FS4LA  

First  FS4LA  , 

First  FS4LA  

First  FS4LA  

Rrst  FS4LA  

Rrst  FS4LA  of  Andalusia,  FA  

Rrst  FS4LA  of  Central  indiana  

First  FS4LA  of  Creston,  FA 

First  FS4LA  of  Estt^erville  4  Emmetsburg 

Rrst  FS4LA  of  Fargo.  FA 

First  FS4LA  of  Osceoia  Cty  

Rrst  FS4LA  of  Pittsburg.  FA 

Rrst  FS4LA  of  Russe«  County.  FA 

First  FS4LA  of  Seminole  Co.,  FA  

Rrst  FS4LA  of  Thief  River  Falls 

Rrst  FS4LA  of  Toledo  

First  FSA 

First  FSA 

First  FSA 

Rrst  FSA 

Rrst  FSA  of  Breaux  Bridge  

Rrst  FSA  of  ChkAasha 

Rrst  FSA  of  Conroe 

Rrst  FSA  of  Nacogdoches  

First  FSA  of  Newton  

First  FSA  of  Raleigh  

First  FSA  of  Tuscoia 

First  FSA  of  Waynesboro 

First  FSA  of  Wewoka 

First  FSB 

First  FSB  of  Annapolis 

Rrst  FSB  of  Georgia.  FA 

First  FSB  of  Kansas  

Rrst  FSB  of  South  Dakota  

First  FSB  of  Zkx)  

Rrst  Garland  Fed.  S4L  Assn  

First  Guaranty  FS  4  LA 

First  Home  FSA 

First  Jackson  FSB 

First  Jersey  Savings,  FA  

First  Louisiana  Fed.  Sav.  Bank,  F.A  

First  Network  Federal  Savings  Bank 

First  Newport  FSB  

Rrst  Northern  Cooperative  Bank 

Rrst  of  KS  Savings,  a  FS4LA 

Rrst  Ohio  SB,  FSB _ 

Rrst  S&L  Assoc,  FA  

Rrst  S4L  Company,  FA 

First  SA.  FA  

First  Sav  Assn  of  Southeast  Texas 

First  Sav  Bank  of  Aiaban«,  FA 


Seminole  

Cape  Girardeau 

Key  West 

York 

East  Alton 

Anchorage 

Bluefiekl  

Las  Vegas  

Warner  Robins 
Diamondviile  ..... 

Kansas  City 

New  Braunfeis  .. 

Ashbum 

New  Albany 

San  Antonk)  

CoffeyviHe 

Pittsburgh 

Wk:hita  Falls 

Mt  Vernon  

PontJac  

Temple  

Dallas  

Beaunrxxit 

Durtiam  

Bryan 

Andalusia  

Anderson 

Creston 

Estherville 

Fargo 

Kissimmee 

Pittsburg 

Phenix  City 

SanfcHd  

Thief  River  Fails 

Toledo  

Lewiston  

WinnfieW  

Lubbock  

Borger  

Breaux  Bridge  .. 

Chk:kasha  

Conroe  

Nacogdoches  ... 

Newton  

Fteleigh  

Tuscoia 

Waynesboro 

Wewoka  

Huron  

Armapoiis  

Winder 

Wellington  

Rapid  City  

Zion  

Garland  

Hattiesburg 

Pittsburgh 

Jackson  

Wyckoff  

Lafayette  

Los  Angeles  

Newport  Beach  , 

Hays 

St  Bernard 

Waco 

MassUkm  

Paragoukl 

Siisbee  

Hamilton , 


OK 

MO 

FL 

NE 

IL 

AK 

WV 

NM 

GA 

WY 

MO 

TX 

GA 

MS 

TX 

KS 

PA 

TX 

OH 

Ml 

TX 

GA 

TX 

NC 

TX 

AL 

IN 

lA 

lA 

ND 

FL 

KS 

AL 

FL 

MN 

OH 

ME 

LA 

TX 

TX 

LA 

OK 

TX 

TX 

KS 

NC 

IL 

TN 

OK 

SD 

MD 

GA 

KS 

SD 

IL 

TX 

MS 

PA 

MS 

NJ 

LA 

CA 

CA 

NH 

KS 

OH 

TX 

OH 

AR 

TX 

AL 


Ftderal  Register  /  Vol.  ,58,  No.  66  /  Thursday.  April  8.  1993  /  Notices  18239 


Bank 
No. 


8308 

8408 

8226 

8373 

8640 

7862 

8820 

8466 

7957 

8819 

8279 

8467 

7869 

8314 

8351 

8271 

7782 

8211 

8403 

6662 

8324 

8856 

8342 

8687 

8392 

8662 

8857 

7792 

8502 

8215 

7703 

8326 

8220 

8629 

8545 

7886 

7771 

8540 

8412 

8556 

8557 

8459 

79re 

7837 

7906 

8510 

7989 

8509 

7793 

8325 

7705 

8862 

8224 

8428 

8885 

7992 

8582 

8570 

8878 

7998 

7970 

8289 

8597 

8304 

7819 

8684 

7828 

8569 

8600 

7788 

7838 


SAIF:  RTC  Thrifts— Continued 


Name 


Rrst  Sav  ot  Aitonsas,  FA 

Rrst  Sav.  of  Louisiana  FSA 

Rrst  Savings  Association,  FA 

Rrst  Savings  ot  Amarica  A  FS&IJ^ 

First  Savings  of  Laredo,  F.A 

First  SB  of  Hempatsad.  FSB 


First  SB  of  New  Or1e«w,  FSB 

Rrst  South  FSA  

Rrst  South  FSB  

First  Southwest  FS&LA  

Rrst  Standard  Fedefai  Savings  Assoc 

First  State  Fed  Sav  Aean  

First  Stats  SA  

First  State  Sav.  Bank  FSB  

First  Ventee  S  »  LA 


Rrstcentrai  Fedwii  Savkigs  Bank 

Flagler  FS&LA  

RorWa  FSB,  FSB 

Fontairwtileau  Fed  Sav  Bank 

Fortur>e  RnarK:iai  Fed.  S&L  Assoc 

Founders  Federal  S&L  Assn  

Franklin  FSA 

Fneedom  S&L  Aaan..  A  FSALA 

Freedom  SA,  FA „ 

French  MarVet  Homestead  FSA  ..„ 

Frontier  Federal  Savings  Bank 

Frontier  FSA  

Frontier  SA 

FSA  of  the  Southwest .._ 

Fulton  FSA „ 

Rrst  Future  FSB  

Gateway  Fed  Savings  Bank 

Gem  aty  FS  &  LA 

General  Federal  Savings  Bank 

General  Savings  Assoc  _ 

George  Washington  FSA 

Qermaniabank.  A  FSB 

Germantown  Trust  Sav  Bank  

Gibraltar  S&L  Assoc..  FA  

Gibraltar  Savings  Bank  F.SB 

Gibraltar  Savings,  F.A 

GiM  Savir>gs  Assoc 

Glendale  FB,  FSB 

GoW  Coast  FSB 

Goid  River  SB  ....„ _ 

Golden  Ode  SA.  FSB  ..„ 

Golden  State  Bank.  FSB 

GoWan  Triangle  S  &  LA  

Gci6ome  FSB  .._ 

Grand  Prairie  FS  &  LA  

Great  American  FSA  

Great  Anrterican  S  &  LA.  FJ^ 

Great  American  S&LA,  FA  


Great  Atlantic  Sav.  Bank  FSB 

Great  Life  F  S.A 

Great  Pacific  Bank.  SSB  „ 

Great  Plains  Savings  Assoc.,  FA  . 

Great  Southern  Fed  S&L  Aasn 

Great  West.  A  FSB _... 

Greater  Atlantic  SB,  FSB ..._ 

Greater  Boston  Bank.  A  Co-Op  Bank 

Greenwood  FS*  LA  „ 

Guadakjpe  S&L  Assn..  fA.  

Guaranty  Fed.  S&L  Assoc  ._ 

Guaranty  FSA „ 

Guaranty  Savings  Bank.  FSB 

Guardian  FSA _ 

Habersham  Fed.  S&L  Assoc 

HallmarV  S&L  Aa«x.,  FA  ..„ 

Hansen  FSA  _ 

Hansen  FSB  


City 


Utile  Rock  

La  Ptace 

Bismarck  .„ 

Ortand  P«ti 

L«»do  

Hempstead _. 

Metairie  

Port  Nechee 

Cokmbla 

Tyler 

Ftinnort  __....„„„.„. 

San  Antonk) 

Sedalia  

Mountain  Home 

Venice  

Chariton 

lUiamt 

St  Petersburg  

SlidaU 

Copperas  Ccwe 

Los  Angolas  „.„ 

Ottawa _..„... 

Tampa  

Columbus 

iUetairie  ..„ 

BeOeviile  ..„ 

Walla  Walta 

Las  Vegae 

KUgore 

Louisville  

San  Frarx:iso(» 

Quincy 

Mta/ni _ .^.„„.. 

Herxtorson 

Jonasboro 

Alton  „ 

Germantown 

AnnapoJIs  „ „ 

Seattle 

Simi  Viliey 

San  Antonio  „ „ 

Glendale 

Plantatkjn  _ 

Fair  Oaks  „.... 

Corsicana  _ 

Irvine  

Bridge  City  

SL  Petersburg 

Stuttgart 

San  Otego 

Corinth 

Oak  Park 

lUanteo  

Sunrise  .._ 

San  Mateo 

Weathertoid 

Savannah  

Craig 

RoclcviUe  ..... 

Boston  

Greenwood  „.»....„..... 

KenviHe  _ 

Bimwtgiham  „ 

Wlamer  Robine 

FeyettevNIe 

Huntington  Beech  

Cornelia 

Plane _ 

Hammonton 

Paim  Beach  Gerdens 


Stele 


AR 

LA 

NO 

IL 

TX 

TX 

LA 

TX 

SC 

TX 

TX 

MO 

AR 

FL 

lA 

FL 

FL 

LA 

TX 

CA 

KS 

FL 

OH 

LA 

IL 

WA 

NV 

TX 

GA 

KY 

CA 

IL 

FL 

TX 

TN 

H. 

TN 

MO 

WA 

CA 

TX 

CA 

a 

CA 

TX 

CA 

TX 

FL 

AR 

CA 

MS 

IL 

NC 

FL 

CA 

OK 

GA 

CO 

MO 

MA 

MS 

TX 

AL 

GA 

HC 

CA 

GA 

TX 

NJ 

FL 
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Bank 
No. 


Name 


aty 


State 


8851 

8586 

8826 

8689 

8427 

7815 

8872 

7805 

8248 

8626 

8552 

7791 

8541 

7734 

8665 

8316 

8584 

8370 

7738 

7749 

7963 

7997 

8296 

8879 

8577 

8232 

8302 

8363 

8883 

7728 

7913 

7933 

7926 

7978 

8276 

8887 

8390 

8583 

8227 

8494 

8829 

8537 

8206 

8310 

8526 

7880 

8823 

8860 

8843 

7917 

7954 

8272 

7936 

7964 

8473 

7868 

8476 

8904 

8237 

7844 

8884 

8638 

8480 

8594 

B238 

8311 

7758 

7935 

8450 

8499 

8837 


Haven  S  &  LA  F> 

Heame  Building  &  Loan  Assn.,  FA  .. 

Heartland  SAIA 

Henderson  Home  S  &  LA,  F.A 

Heritage  Fed.  SAL  Assoc 

Heritage  FSA  

Heritage  FSA  

Heritage  FSB  

Heritage  FSB  of  Omaha 

Heritage  Savings  Assn,  FA  

HeritageOanc  Sav.  Assoc  

Hidalgo  SALA  

HHI  FInandal  Sav.  Assn 

HoWywood  FSB  

Home  FSB.  of  Wofcester  

Home  Fed.  SAL  Assoc 

Home  Fed.  SAL  Assoc 

Home  FS  A  LA  of  Centralla 

Home  FSALA  of  Hartan 

Home  FSALA,  FA 

Home  FSB  

Home  FSB  

Home  FSB.  FA  

Home  Owners  Savings  Bank  F.S.B  .. 

Home  SAL  Assoc.,  F.A 

Home  SA  of  Kansas  City 

Home  Savings  Bank,  FSB 

Home  Savings,  A  FSALA  

Home  SB,  FSB  

Home  Unity  FSALA  

Homebank  FSA  , 

Homefed  Bank,  FA , 

Honnestead  FSA  

Honiestead  FSA  , 

Hometown  FSA , 

Hometown  Savings  Bank,  FSB  

Horizon  Fed.  SAL  Assoc  

Horizon  Financial,  FA  

Horizon  Savings  Bank,  F.S.B 

Humbie  SAL  Assoc 

Huntington  FS  A  LA 

Illinois  Savings  Bank.  FA 

Imperial  Federal  Savings  Associatkxi 

Independence  Fed  SAL  Assn 

Independence  SAL  Assoc 

Intematkxial  FSALA 

Investment  FS  A  LA  

Investor  Savings  Bank,  FSB 

Investors  Federal  Savings  Bank 

Investors  FSB  „. 

Irving  FB  tor  Savings,  FSB 

In^igs  FSALA 

Irvington  FSB 

JacksonvWe  FSA  

Jasper  Fed.  SAL  Assoc 

Jefferson  FSALA,  FA 

Jefferson  SAL  Assoc  ..„ 

Jefferson  SB 

Jennings  FSA  „„ 

John  Harwon  SB 

Jonesboro  FSA 

Kames  County  FSALA  

La  Hacienda  Savings  Assn  „ 

Lafayette  SAL  Assn.,  FA 

Lakelcnd  Savings  Bank.  F.S.B 

Landmark  Sav.  Bank.  FSB 

Larchmont  FSALA 

Lemont  FSA 

Uberty  BeN  Sav.  Assoc 

Liberty  County  FSALA 

Liberty  Fadarai  Savings  Bank 


Winter  Haven  

Heame  

La  Mesa  

Henderson 

Monroe  

Lancaster  

Lamar 

RicfHnond 

Omaha  

Jerseyvilie  

Duncanville 

Edinburg 

Red  HHI  

HoWywood 

Worcester 

Mountain  Home  .... 

Memphis 

Centraiia 

Hartan  

Algona  

Norfolk  .:.. 

Hagerstown 

Waukegan 

Boston 

New  Orteans  

Kansas  City 

ArKhorage 

Joliet 

Salt  Lake  Oty 

Lafayette  Hill  

Gilford 

San  Diego  ..._ 

Middletown 

San  FrarKisco 

WlnfieW  

Delphi  

Metairie  

Soultiampton 

Wilmette  

Humbie 

Huntington  Beach 

Peoria  

San  Diego  

Batesville 

Vallejo  , 

North  Miami  Beach 

Woodland  Hills , 

Nashville , 

Deerfield  Beach  .... 

Rtehnxirxl  

Chicago 

Peterson 

Baltimore 

Jacksonvitte 

Jasper  

Birmingham 

Beaumont 

West  Jefferson 

Jennings 

Bettsville 

Jonesboro  

Kames  City  

San  Antonio  

Gretna  

Detroit  Lakes 

Hot  Springs  

Larchmont  „ 

Lemont 

Beaver  Falls 

Uberty  

Hurvti(>gton  Park  .... 


FL 

TX 

CA 

KY 

NC 

PA 

CO 

VA 

NE 

IL 

TX 

TX 

PA 

FL 

MA 

AR 

TN 

IL 

lA 

lA 

VA 

MD 

IL 

MA 

LA 

MO 

AK 

IL 

UT 

PA 

NH 

CA 

PA 

CA 

IL 

IN 

LA 

PA 

IL 

TX 

CA 

IL 

CA 

AR 

CA 

FL 

CA 

TN 

FL 

VA 

IL 

NJ 

MO 

FL 

TX 

AL 

TX 

OH 

LA 

MO 

LA 

TX 

TX 

LA 

MN 

AR 

NY 

IL 

PA 

TX 

CA 
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SAIF:  RTC  THRIFTS— Continued 


Bank 
No. 


B350 

7960 

8578 

8683 

8367 

7977 

8896 

8451 

8531 

8560 

8677 

8838 

7898 

8250 

8364 

8313 

7762 

7820 

8647 

7928 

8253 

8806 

7896 

7720 

8871 

8801 

8488 

8464 

8335 

6685 

8438 

8624 

8679 

8346 

8576 

8419 

8385 

7726 

8645 

8444 

8433 

8690 

8365 

8521 

8366 

8480 

8880 

8416 

8337 

7765 

8688 

8523 

8458 

8874 

8221 

8287 

8235 

8894 

8297 

8599 

7965 

8579 

8907 

7859 

8607 

B580 

7797 

6434 

8601 

8817 

6435 


Name 


Utwrty  FS  &  LA 
Ubert  FSB 


Liberty  Savings  Bank.  FSB  . 

Uberty  SB,  FSB  

Ubertyvllie  Fed  S&L  Assn  .. 
Ufe  FSB 


Ufe  FSB 

Lincoln  Fed.  SAL  Assoc 

Lincoln  Federal  S&LA 

Lincoln  S&L  Assoc..  FA 

Louisiana  SA 

Louisiana  SB,  FSB  

Ludington  FSB 

Lufkin  FS&LA 

Madison  County  Fed  SAL  Assn  

Madison  Guaranty  SAL  Assn  

Mainstay  FS,  FSB 

MalitHJ  SB.  FSB  

Manhattan  Beach  SLA 

Marine  View  FSB 

Marshall  FS  A  LA  

Merat>ank  Federal  Savings  Bank  

Mercantile  FSB  

Mercer  FSB 

Merchants  and  Mechantes  FSALA 

Mercury  FS  A  LA  

Meridian  Savings  Assoc  

Mentt)anc  Savings  Assoc  

Mesa  FS  A  LA  of  Colorado 

Metrobank  FSALA  

Metropolitan  Fed  SAL  Assn 

Metropolitan  Financial  FS  A  LA 

Metrofjolltan  FSALA,  FA 

Miami  Savings  Bank  

Mid  Kansas  S&L  Assoc.  F>  

Mid  Missouri  SAL  Assn..  FA 

Mid-America  Fed  SAL  Assoc  

Mid-America  FS  A  LA 

MIcJ-State  SLA 

Midland-Buckeye  Sav.,  A  FSALA 

Midwest  Fed.  SAL  Assoc 

Mkiwest  Federal  Savings  Bank  of  Minot 

Midwest  Home  FSB 

Midwest  Sav.  Assn.,  FA  

Midwestem  Sav.  Assoc  

Mission  SA  of  Texas 

Mississippi  Savings  Bank,  F.S  B  

Missouri  Sav.  Assoc..  FA  

Modem  Fed.  SAL  Assoc  

Monycor  FSB 

Moultrie  Savings  Bank,  FSB 

Mountainwest  SAL  Assn.,  A  FSALA  

Murray  Fed.  SAL  Assoc  

Mutual  Aide  SALA  

Mutual  SALA  FA 

Nassau  FS  A  LA 

Nassau  S  A  LA 

New  Age  FSA 

New  Athens  FS  A  LA  

New  Braunfels  SAL  Assn.,  FA  

New  England  FSA  

New  Guaranty  Fed  SAL  Assn  

New  Jersey  SALA 

New  Merabank  Texas,  FSB  

New  Metropolitan  FSB 

New  Mexkx)  FSA 

Newton  SB,  FSB 

NKe  Valley  Fed  SAL  Assoc  

North  American  FSA  .„ 

North  Carolina  SALA.  F>  

North  Jersey  Federal  Savings  Assoc 


City 


New  Port  Rk:hey 

Warrenton  

Randallstown 

Marietta  

Libertyvlle  

Baton  Rouge 

Clearwater 

Mt  Carmel  

Miami 

Inrtne  

Lake  ChartM 

Kerv>er 

Ludington  

Lufkin 

Granite  City 

McCrory „ 

Red  Bank  

Malibu 

Manhattan  Beach 

Middletown 

Marshall 

Phoenix  

Southhaven 

Trenton 

Sprir>gfiek]  

Huntington  Beach 

Artington 

Houston 

Grand  Junction  ... 
Palisades  Parte  ... 

Denville  

Dallas  

Nashville 

Miami 

Wtehita  

Boonville 

Parsons  

Columbus 

Champaign 

Alliartce 

Nebraska  Dly  .... 

Minot  

Belleville 

Minr>eapolis 

Macon^*  

San  Arrtonto  

BatesvUle 

Clayton  

Grand  Jurxrtkm  .... 

Barron  

Moultrie  

Ogden  

Dallas  

Manasquan  

Weathertord  

Princeton 

Brooklyn  

SL  Louis 

New  Attierw 

New  Braunfels 

Wellesley 

Taylor  

Atco  

El  Paso „„ 

HIaleah 

Albuquerque 

Newton  

Scottsbluff  

San  Antonio  

Charototte 

Passaic 


State 


FL 

VA 

MD 

OH 

IL 

LA 

FL 

IN 

FL 

CA 

LA 

LA 

Ml 

TX 

IL 

AR 

NJ 

CA 

CA 

NJ 

TX 

AZ 

MS 

NJ 

OH 

CA 

TX 

TX 

CO 

NJ 

NJ 

TX 

TN 

FL 

KS 

MO 

KS 

OH 

IL 

OH 

NE 

NO 

IL 

MN 

IL 

TX 

MS 

MO 

CO 

Wl 

GA 

UT 

TX 

NJ 

TX 

NJ 

NY 

MO 

IL 

TX 

MA 

Ml 

NJ 

TX 

FL 

NM 

NJ 

NE 

TX 

NO 

NJ 
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SAIF:  RTC  Thrifts— Continued 


Bank 
Na 


8216 
8818 
8880 
7804 
8430 
8282 
7941 
86d5 
8529 
8830 
8320 
8511 
7983 
8491 
8841 
8593 
8496 
8258 
8824 
8651 
8410 
78^ 
7910 
8274 
7750 
8575 
8614 
8364 
8591 
8414 
8513 
8330 
7920 
8306 
7946 
8658 
8286 
7706 
8573 
7968 
8567 
8431 
7911 
7982 
7971 
7841 
7783 
8906 
7900 
8246 
7775 
8666 
8861 
8608 
8631 
8616 
8423 
7955 
7851 
8462 
6400 
7777 
8339 
8212 
8332 
6533 
8500 
85C3 
8670 
8550 
7932 


Name 


FA. 


Nortti  Texas  FSA 

Nowtin  FSA 

Nutley  S&LA 

Oak  Tree  FSB _ 

Occkjental  ^4ebra•ka  SB.  FSB  

OW  Borcxjgh  FSALA 

OW  Stone  FSB 

Olympic  FSA 

Otero  S&L  Assoc _ 

Padfic  Coast  FSA  of  Amartca 

Pacific  Savings  Bank  _ 

Padre  Federal  Sav.  &  Loan 

Palm  Beach  FSA 

Pato  Duro  FS&LA  

Pan  American  FSB 

Parish  Fed.  SAL  Assoc  

Park  Cities  Savings  Association  ... 

Pefican  Hmstd  &  SA 

Peninsuta  S  &  LA  

Peopie's  Homestead  SB.  FSB  

Peoples  FS&LA  ot  Thibodaux  

Peoples  FSA 

Peoples  FSA 

Peoples  FSA 

Peoples  FSB 

Peoples  Heritage  Sav..  A  FS&LA  . 

Peoples  S&L  Assoc..  FA 

Peoples  S&L  Assoc 
Peoples  S&L  Assoc., 
Peoples  Sav.  Assoc., 

Permian  S&L  Assoc 

Perpetual  Sav  Assn.,  A  FS&LA 

Perpetual  SB 

Phenix  Fed  S&L  Assn..  FJ< 

Piedmont  FSA 

Pima  FS&LA  ...._ „ 

Pkxwer  Federal  Savings  Bank 

Piooeer  FS  &  l_A 

Pioneer  Savings.  F.A 

Pkxieer  SB 

Piano  S&L  Assodatkjn,  F>  

Platte  Valley  Sav..  A  FS&LA  

Ptyrrxxitti  FSA 

Pdifty  FS&LA  ...™ 

Potomac  FSB  ...._ _ 

Prefened  SB,  FSB _ 

Professional  FSB 

Progress  FSB  „..„ 

Progressive  S3,  FSB 

Progressive  SB,  FSB 

Prospect  Park  FSB 

Provident  SA,  FA 

Rancho  Berrvardo  Fed.  Savir^gs  Bank  .... 

Red  River  FS&LA,  FA  

Red  River  S&L  Assoc _ 

Remington  Federal  Savings  Associatkxi 

Republic  Bank  for  Sav.,  FA 

Republic  FSB 

Repobfic  SB,  FSB 

Resource  Savings  Assoc  _ 

River  aty  Fed  Sav  Bank 

Riverside  SB.  SLA 

Rocky  Mountain  S&L  Assn 

Royal  Oak  FS&LA  „ „ 

Royal  Oak  S&L  Assoc  ...._ 

Royal  Palm  Fed  S&L  Assoc 

Rusk  Fed.  S&L  Assoc 

Sabine  Vafley  S&L  Assoc 

Salamanca  Federal  Savings  Assoc 

San  Antonio  Sav  Assrv,  FA _.. 

San  demente  FSB  ._ „ 


Ctty 


State 


WichHa  FaHs 

f4orth  RicMand  HHs  .. 

Nutley  

New  Oftaans 

Onruiha  

Tanton 

Providanca  

Baowyn  

Cokvado  Springs  

San  Frandsco  „. 

Costa  Mesa ~. 

Corpus  Chriali  ~.. 

PalmBaach  Gardans 

Amarlik)  

San  Mateo _„ 

Oarthan  Sprmgs  .~ 

Dates  

Metairia  _.. 

South  San  Francisco 

Monroe  .._ 

Thibodaux  ...« ~... 

Bay  St.  Louis 

Ottumwa 

BartesviJIe 

New  Ker^singkyi 

SaKna  

Streator  ._ — 

Parsons  __ 

Hampton — 

St.  Joseph „.. 

Kennit _.. _.... 

Sar4a  Ana  

McLean  „ 

Pher«  City „ 

Manassas 

Tucson  

^>sVMl^VoaW    •••••■••»■■••■••» 

Marietta  „ 

Plymouii  _ 

Rod^  k4ount 

Piano 

Gering  ........._ — 

Plynxjuth  — 

New  MiMort  

Silver  Sprif^ 

High  Point  

Coral  Gabiaa 

Brtdgepoct 

Pasadena  

Nalchitocbes  

WestPaterson  

Casper 

San  Diego  

Lawrton  

Coushatta 

Bg*n  _ 

Jackson  

Matteson  

Rockviila 

Oenieon  

Baton  Rouge  .„ _ 

RiversMe  „ 

Woodland  Paik  

Randelstowffi 

Manteca  

West  Palm  Beach  

Rusk  

Center  . 

Salamanca  

San  Antonto  

San  Ctemame 


TX 

TX 

NJ 

LA 

NE 

NJ 

Rl 

IL 

CO 

CA 

CA 

TX 

FL 

TX 

CA 

LA 

TX 

LA 

CA 

LA 

LA 

MS 

tA 

OK 

PA 

KS 

IL 

KS 

VA 

Ml 

TX 

CA 

VA 

AL 

VA 

AZ 

FL 

OH 

m 

NC 

TX 

NE 

MA 

NJ 

MD 

NC 

FL 

PA 

CA 

LA 

NJ 

WY 

CA 

OK 

LA 

TX 

MS 

N. 

MD 

TX 

LA 

NJ 

CO 

MO 

CA 

FL 

TX 

TX 

NV 

TX 

CA 
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SAIF:  RTC  Thrifts— Continued 


Bank 

No. 


7789 

8439 

8213 

7704 

8618 

8309 

8489 

8559 

8911 

8532 

7960 

8615 

8468 

8625 

8284 

8807 

8671 

8245 

7937 

8849 

6648 

7875 

7984 

8389 

8319 

8840 

7773 

7863 

6378 

8899 

8604 

8646 

8633 

8360 

8536 

8655 

8391 

8508 

8876 

7842 

8501 

8648 

8348 

7710 

7962 

8891 

8481 

8498 

8561 

8280 

8522 

8663 

7854 

8471 

8479 

7902 

8225 

8654 

8892 

7979 

8512 

8202 

8426 

7894 

7858 

8547 

7735 

8443 

8861 

8528 

8379 


Name 


San  Jadnto  SA,  FA 

Sandia  Fed.  Sav.  Assoc 

San»a  Barbara  FS&LA , 

Santa  Paula  S&LA 

Saratoga  FSALA „ 

Savers  SA,  A  FS&LA 

Savings  of  Texas  Assoc 

Sealjank  Fed.  Savings  Bank , 

Seaboard  SB,  FSB 

S«a9or>s  Federal  Savings  Bank  

Second  National  FSA  

Security  Fed.  S&L  Assoc 

Security  Fed.  Savings  Assn  

Secur.ty  Fed.  Savings  Association  

Sectnty  Federal  Savings  Association 

Security  Federal  Savings  Bank  

Security  Federal  Savings,  FSB  

Security  First  FS&LA  

Security  FS&LA  

Security  FS&LA  

Security  FS&L>V  of  Albuquerque,  FA 

Security  FSA 

Securrty  FSB 

Security  Homestead  FSA 

Security  S&L  Assoc 

Sentinel  FS  &  LA 

Sentry  FSA  .-. 

Sentry  SB,  FSB  

Shawnee  Fed.  S&L  Assoc 

Shenandoah  FSA  

Sierra  S&L  Assoc.,  FA 

Signal  Savings 

Silver  Savings  Assoc.,  FA 

Sioux  Valley  S  &  LA  

Skokie  Fed  S&L  Assn.,  FA 

Sooner  Federal  Savings  Aesoc 

South  S&L  Assoc.,  FA 

Southeast  Texas  FSA 

Southeastern  Federal  Savings  Bank 

Southeastern  FSB  

Southeastern  Sav.  Assoc  , 

Southern  Federal,  SB 

Southern  FloridaBanc  FS  &  LA 

Southem  FS 

Southern  FSA  of  Georgia 

Southem  FSB  

Southmost  S&L  Assoc 

SouthskJe  Fed  S&L  Assoc 

Southwest  Fed.  Savings  Assoc 

Southwest  FSA „ 

Southwest  S&LA,  FA  

Southwestern  Federal  Savings  Assoc 

Sovereign  SB,  FSB „ 

Sp<ndlefop  Sav.  Assn.,  F.A 

Spring  Branch  S&L  Assoc 

SpringfieW  FSA 

St  Louis  County  Savings  Association,  FA 

St.  Charles  FSA  ._ 

Standard  FS&LA 

Standard  FSA  

Standard  FSA 

State  FSA  

State  Mutual  Fed  S&L  Assn 

State  Savings,  FSB  

Statesnutfi  Federal  Savings  Bank 

Suburt)an  Savings  Assoc  

Summit  First  S&LA,  FA  

Sun  Country  SB  of  New  Mexico,  FSB  

Sun  Federal  Savings  Associatnn 

Sun  S&L  Assoc 

Sun  Savings  Assoc.,  F.A 


aty 


Bellaira  ....„ 

Albuquerque 

Sar.ta  Barbara  .. 

Santa  Paula  

San  Jose  

UKJe  Rock  

JacksortvUie 

Myrtle  Beacfi  .... 

Virginia  Beach  .. 

f^hmond  

Salisbury  

Peoria  

Tsxarkarui  

Garden  Grove  .. 

Rfchmond  

Carlsbad 

Columbia  

Oaytona  Baach 

Jackson  

WatertHjry 

Albuquerque 

Panama  City  .... 

Vineland  

NewOrleane  .... 

Sco«sdai«  

Phoenix  

Norfolk 

Hyannis  

Topeka  

Martinsburg  

Beverly  Hills  

Signal  Hill  

Silver  City 

Cherokee 

Skokie  

Tulsa  

Slidell 

Woodville 

Laurel  , 

Chartotle 

Dayton _ 

TTyxnasvUle  

Boca  Raton  

New  Oriearw  

Atlanta  

Gulfport  

BrownsvMa 

Austin  ..„ 

Los  Angeles  

Dallas  

Phoenix  „. 

El  Paso 

Palm  Hartxjr 

Beaumont 

Houston 

SpringfiaW  

Ferguson  

SL  Charles  „. 

Cokjmbia  .,._ 

Gaithersburg  

Houston 

Tulsa  

Jackson  

Jackson  Heights 

Waterloo „.... 

San  Antonio  

Summit  

Albuquerque 

Fort  Dodge 

Partter 

Kansas  City 


State 


TX 

NM 

CA 

CA- 

CA 

AR 

TX 

SO 

VA 

VA 

MO 

IL 

TX 

CA 

VA 

NM 

SC 

FL 

MS 

or 

NM 

FL 

NJ 

LA 

AZ 

AZ 

VA 

MA 

KS 

WV 

CA 

CA 

lA 

N. 

OK 

LA 

TX 

MS 

NO 

TX 

GA 

FL 

LA 

GA 

MS 

TX 

TX 

CA 

TX 

AZ 

TX 

FL 

TX 

TX 

PA 

MO 

H. 

SC 

MO 

TX 

OK 

MS 

NY 

lA 

TX 

R. 

NM 

lA 

CO 

KS 
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Bank 
No. 


Name 


City 


State 


8563 

8612 

7714 

8290 

8650 

7857 

8256 

8588 

8875 

6406 

8897 

7839 

8873 

8658 

8814 

8388 

8201 

8546 

8295 

7781 

7725 

8676 

8901 

8564 

8214 

7780 

7996 

8912 

8493 

8815 

8383 

7950 

8678 

7876 

8482 

8352 

7808 

7870 

7940 

8331 

8623 

7973 

8318 

8809 

8300 

7867 

8247 

7801 

7877 

8696 

8453 

7742 

8853 

7767 

8241 

8691 

8882 

7881 

8524 

8474 

8455 

8619 

8336 

6652 

7810 

8644 

8442 

8377 

8252 

7803 

8268 


Sun  State  S&L  Assn.,  FSA 

Sunbelt  FS,  FSB 

Supeftor  FSA  

Supertof  SB,  FSB  

Surety  FederaJ  Sav.  Assoc 

Surety  FS&LA  FA 

Sweetwatef  FS  4  LA  

Taytort>anc  Fed  S&L  Assn 

Tennessee  FSB 

Tefretoonne  S4L  Assoc.,  FA 

Texartcana  FS&LA,  FA 

Texas  Commerdal  SA 

Texas  FSA 

Texas  Western  Fed.  Savings  Association 

Texasbanc  FSB  

The  Barber  County  SAL  Assn 

The  Benj.  Franldin  FS  &  LA  

The  Duncan  SAL  Assoc 

The  Federal  Savings  Baric,  FA  

The  Federal  SB.  FSB  

The  First  FA 

The  Gamett  SAL  Assoc 

The  Guardian  Banlc,  A  FSB 

The  Guardian  Fed  SAL  Assn  

The  l-liawatha  Federal  Sav.  Assoc 

The  Overland  Park  FSALA 

The  Pioneer  SALA 

The  PoogN<eepsie  SB 

Ttmberland  FSA 

Times  FS  A  LA  

Topeka  Sav..  A  FSALA  

Transohk)  FSB , 

Travis  FS  A  LA  _ 

Trident  FSALA,  FA  

Trinity  Valley  SAL  Assoc  

Tropical  FS  A  LA  

Tn«tBanl<  FSB  

Tuskeegee  SALA,  FA 

Ukrainian  FSALA  

Unified  Savings,  A  FSALA 

Unifirst  Bank  for  Sav..  A  FSALA  

Unkxi  Fed.  Bank.  A  FSB 

Unipoint  Fed  Savings  Bank 

United  Federal  Savings,  FJ<  

United  FS  A  LA 

United  FSALA,  FA  

United  FSA  of  towa  

United  FSB  

United  FSB  

United  FSB  

United  Guaranty  Fed  Sav  Bank  

United  Home  Federal  

United  SAL  of  Trenton,  F.A 

United  Sav.  of  Amertea,  FA 

United  Savings  Bank,  FSB 

United  Savif>gs  of  Amertea 

United  Savings.  FSB  

Unity  FSALA,  FA  

Universal  SALA,  A  FSALA  

Universal  Sav.  Assoc 

University  Fed  Sav  Assoc  

UvakJe  FSALA  

Valley  Federal  SAL  Assoc 

VaMey  Federal  Sav.  Assoc  

VaJtey  FSALA 

VaHey  FSALA 

Valley  Savings  Bank,  FSB 

Vaiiey  Savings.  A  FSALA 

Vanguard  SB.  FSB 

VenfnUkjn  FSB 

Vennont  SA.  FA 


Ptx)er>ix  

Dallas  ....„ 

Cieveiar>d  

Nacogdoches  

El  Paso 

Morganton 

Rock  Springs 

Taykx 

Cookeville 

Houma 

Texarkana  

Sulphur  Springs  

San  Antor^  

Houston 

Conroe  , 

Medicine  Lodge , 

Portland 

Duncan  

Arlington 

Atlanta , 

Orlando  

GarT>ett  

Boca  Raton  

Bakersfiekl  

Hiawattia  

Overland  Park  

Prairie  Village 

Poughkeepsie  

Nacogdoches  

San  Frarxiisco 

Topeka  

Cleveland  

San  Antonk)  

Newark  

Cleveland  

Miami 

Tysons  Comer  

Tuskegee  Ir^tute 

Ptiiladelphla 

fskKthrkJge  

Jackson  

Brea 

Toimann 

New  Orleans  

VWalia  

Jonesboro  

Des  Moines 

Vienna 

Smyrrw 

Prestonsburg 

Tuilahonfia 

Toledo  

Trenton  

Melbourne  

Windom 

Chicago 

Patterson 

Beverly  HUis  

Scottsdale  

Houston 

Houston 

UvakJe 

Grand  Junction 

McAllen  

Van  Nuys  

PikeviWe 

RosweM 

Hutchinson 

Vandergrift „.„ 

Abbeville 

Timonkim  I 


AZ 

TX 

OH 

TX 

TX 

NC 

WY 

TX 

TN 

LA 

AR 

TX 

TX 

TX 

TX 

KS 

OR 

OK 

TX 

GA 

FL 

KS 

FL 

CA 

KS 

KS 

KS 

NY 

TX 

CA 

KS 

OH 

TX 

NJ 

TX 

FL 

VA 

AL 

PA 

CA 

MS 

CA 

AR 

LA 

LA 

AR 

lA 

VA 

GA 

KY 

TN 

OH 

NJ 

FL 

MN 

IL 

NJ 

CA 

AZ 

TX 

TX 

TX 

CO 

TX 

CA 

TN 

NM 

KS 

PA 

LA 

MD 
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Bank 
No. 


8556 

8484 

6485 

7945 

7986 

8242 

8327 

8562 

8205 

8855 

7931 

7990 

8472 

8603 

8255 

8859 

8321 

7914 

8273 

8854 

8674 

8835 

8666 

7864 

8278 


Name 


Victoria  SA,  FSA „ 

Village  Savings  FSB 

Vision  Banc  Sav.  Assoc  

Vista  FSA „ 

Vista  FSA _ 

Volunteer  FSA  „ 

Washington  S&L  Assoc 

Westco  Savings  Bank,  FSB  , 

Westerieigh  FSALA  

Western  Empire  FS  &  LA  

Western  FS&LA 

Western  FS&LA 

Westem  Gulf  S&L  Assoc 

Western  S&L  Assoc  FA 

Westland  FS&LA  

Westport  Federal  Savings  Bank 

Westwood  S&L  Assoc  

White  Horse  FS&LA  

Whitesfone  FS  &  LA. 

Williamsburg  FS&LA 

Wilshire  FS&LA 

Windsor  FSA 

YorVndge-Calvert  FSA 

Yorkvilie  FS&LA 

Yorkwood  FS&LA  


CRy 


FRF:  FDIC  BRIDGE  BANKS 


Bank 

No. 


7613 

7522 

1729 

7605 

1814 

1847 

7576 

7670 

1819 

1797 

1809 

7580 

1756 

7572 

'7513 

7509 

7679 

1609 

1642 

1607 

1679 

1650 

7623 

7504 

1601 

7599 

1646 

1878 

1664 

1722 

7535 

1606 

1775 

1629 

7520 

1670 

7683 

1790 

1810 

1820 


Name 


Addison  ConsotkJated-FRF-CP 

Alliance  Bay  Savings  Bank 

America  First— C330  

American  (C380) 

American  Bank— SW024  

American  Charter  FSLA  

American  Diversified 

American  Federal  {SW004)  

American  Federal— C191  

American  Federal — SW004  

American  Federal — SW018  

American  Federal/MID  1ST 

Amer«an  SB — C358 

American/FSLA/Cotonial 

American/New/Charter 

American/Secufity 

Americity  (Southwest  018) 

Anchor— C113  

Anchor— CI 86  ."!!!!.". 

Anchor  FSB— C1 10  .....".!..".'. 

Anchor  Savings — C267 

AncrfOf  SB— C197  ..., 

ArK;horage  Alaska-FRF-CP  

.AntJoct^Great  Amerfcan 

Astoria — C96 

Atlanta  FRF  Office  CP 

Atlantic  FIN— CI  92 

Atlantic  FIN  SVGS  C270  

Atlantic  Finartcial  C228 

Atlantic  Financial  C323 

Audut)on  Financial 

AvofxJa'e — CI  09 

Bamett  FSB— C377 

Bayside— C157 

BeH  Savings  Bank 

Benjamin  FranWin— C241  

BeverV  Hills  FSB  (C393) 

Beveriy  Hills,  FSB-C393  

Bluebonnet  Savings  Bank,  FSB^WO20 
Bohemian — C204 


City 


Addison  

Kenr»er 

San  Francisco 

SpringfieW  

Tulsa  

LiTKOtn 

Costa  Mesa  .... 

Dallas  

Des  Moines  .... 

Dallas  

Dallas  

Artadarko 

New  Castle 

Ande.'son 

KnoKviUe 

Bitoxi 

Dallas  

Brooklyn  

Madison 

Hcyit^xirt  

Norlhpoft  

Wayne  

Anchorage 

Antioch  

Long  Island  

AtJante 

El  CerrHo 

Bala  Cynwyd  .... 

El  amto  

Bala  Cynwyd  .... 
New  Orieans  .... 

Chicago  

Columbus 

Bayskje  

Temple  

Portland 

Beverly  H«U8  

Beverty  HiHs  

Dallas  „ 

St.  Louis 


16245 


State 


SanAntonk)  ... 

Houston 

Kir>gsvile 

Reston 

CanpgaPaA  .. 

Little  Ferry 

Stockton  

WHmlnflHon  , 

Statan  Island  ... 

Yort>a  Unda 

Gienvtew  

Marina  Del  Rey 

Bay  City 

Phoente  .._ 

Rawlins 

H»i«ord  

Los  Angeles  .... 

Trenton 

Whitestone  

Salt  Lake  City  .. 
Los  Angeles  .... 

Austin  „ 

PikesvUe  

Bronx  

Maplewood 


TX 

TX 

TX 

VA 

CA 

NJ 

CA 

CA 

NY 

CA 

IL 

CA 

TX 

AZ 

WY 

CA 

CA 

NJ 

NY 

LfT 

CA 

TX 

MO 

NY 

NJ 


Slate 


TX 

LA 

CA 

IL 

OK 

NE 

CA 

TX 

lA 

TX 

TX 

OK 

IN 

IN 

TN 

MS 

TX 

NY 

Wl 

NY 

NY 

NJ 

AK 

IL 

NY 

GA 

CA 

PA 

CA 

PA 

LA 

IL 

GA 

NY 

TX- 

OR 

CA 

CA 

TX 

MO 
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FRF:  FDIC  BRIDGE  BANKS— Continued 


Bank 
No. 


7562 

1864 

7610 

7682 

1754 

1662 

1789 

7574 

7658 

7573 

1686 

1625 

6932 

1883 

7557 

7588 

1848 

7539 

7592 

7519 

1719 

1828 

1695 

1705 

1843 

1802 

1800 

7657 

1630 

1652 

1653 

1691 

1771 

1777 

1863 

1687 

1881 

7565 

1870 

1618 

1621 

7505 

1706 

1794 

1856 

1671 

7651 

1692 

1638 

7533 

7518 

7542 

1720 

7532 

1648 

1761 

1880 

7586 

7616 

7595 

7597 

1637 

1661 

7512 

7500 

7508 

1626 

1617 

1634 

1689 

1708 


Name 


Bohemian  SLA 

BoonsJk*  SLA 

Bossier  Crty  Consofldated-FRF-CP 

Bowest  Asset  Transfened-FRF 

ButteffieW— C356 

Caguas  FSLA— C222  

Califomta  FSLA— C392  „ 

Capttol  Fedecal/Midwest  Federal 

Cardinal  (C383)  

Cardinal  SBAJnrted  Federal 

Carteret  38— C278 

Carver— C147 

Carver  SLA  

Centennial/Citizens  Federal 

Centennial/Citaene  Federal 

Central  ArVansas/Flrsl  FSLA 

Central  Fed  Savings , 

Central  lllinots  

Central  Savings  

Century/Housahoid  Bank 

Champton  FSLA— C320  

Charleston  FSLA  

Charter  Bank— C290  

Charter  Oak— C305 

Chillk»the  FSLA  

Chisohn— SWO10 

Cimmanxjn— SWO07 

CitKorp  (C207) .,. 

Citicorp— C159 '.. 

Citicofp  IL— C207  

Crticofp  IL— C208  

Citcorp  Savings — C285 

Citioofp  Savings— C373 

Citizens  Federal — C380 

Citizertt  Federal  Bank  

Citizens  FSLA— C279 

Citizens  S  4  LA.  FSLA  

Citizens  SLA/Freedom  Federal  

City  FSLA 

City  FSLA— C128  

City  FSLA— C131    

Cloveiand  Comm/Superiof 

Coast  SLA— C306  

Coastal  Bank— SWO01 

Cokx>ial  FSLA 

Cokjmbia  First— C250  , 

CokjmtHiS  (C386) 

Commercial  FSLA— C286  

Community— CI  77 

Community/Horizon  Rrwincial 

Commuf>ity/New  Community  

Consotklated  SB  

Coreast  SB— C321  ...; 

Cresant/Horizon  FmancJaJ  

Croesland— C194 

Crosaland— C363 

Croesland  Svgs  FS&— C304  

Cypress  SA/Secor  Bank 

DaMas  Asset  Lkjoidation  Qffice— FRF-CP 

Dallas  FRF— Corporate  Purchase 

Denver  Consoiidated— FRF-CP 

Depositors— CI  73 

Do«ar  FSB— C220  

East  TenrVNew/Charter  

Economy  SLA 

Empire 

Empire  o(  America— 0148 

Empire  of  Amenca— C126 

Empire  o<  Amenca— C168 

Empire  of  Anr>erK»— C281  

Ensign  Bank— C308  


City 


St  Louis 

Boor>viHe 

Bossier  City 

Irvine  

Santa  Ana 

Cagual 

Los  Angeles  .... 
Mt.  Pteasant  .... 

CieveiarKi  

Newport 

Morristown 

New  York  

Escondklo  

Santa  Rosa  

Santa  Rosa  

Conway  

Long  Beach  

Virden 

San  Diego  

Roeland  Park  ... 

Bloomington  

Charleston 

Santa  Fe  

Cincinatti  

Chillicothe 

Kingfisher 

Muskogee  

Chk»go 

Oakland 

Chicago 

Miami 

Washington  

Chk^go 

Miami 

Miami 

Miami 

Salem 

Salem 

Oakland 

Elizabeth  

Elizabeth  

Deveiand  

Los  Angieies  .... 

Houston 

Cape  Girardeau 

Arlington 

Walnut  Creek  .... 

Omaha  

St  Louis 

Baton  Rouge 

Nashville 

Irvine  

New  York  

New  Orleans  

Brooklyn  

Salt  Lake  City  .... 

Brooklyn  

Plantatkxi  

Dallas 

Dallas  

Denver 

Jackson  

Pittsburgh  

KrKJxville 

Chk:ago 

Mesquite 

Buftak> 

Buflato 

Buffato 

Buffak) 

New  York  


State 


MO 

MO 

LA 

CA 

CA 

PR 

CA 

lA 

OH 

NC 

NJ 

NY 

CA 

CA 

CA 

AR 

NY 

IL 

CA 

KS 

IL 

IL 

NM 

OH 

IL 

OK 

OK 

IL 

CA 

IL 

FL 

DC 

IL 

FL 

FL 

FL 

OR 

OR 

CA 

NJ 

NJ 

OH 

CA 

TX 

Ml 

VA 

CA 

NE 

MO 

LA 

TN 

CA 

NY 

LA 

NY 

UT 

NY 

FL 

TX 

TX 

CO 

MS 

PA 

TN 

IL 

TX 

NY 

NY 

NY 

NY 

NY 
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FRF:  FDIC  BRIDGE  Banks— Ck)ntinued 


Bank 
No. 


Name 


1844     Enterprise  SB 

7553    EquitaWe  SLA/Empire 

1816    Equity— SW026 

7667  Eureka  (C330)  

1733    Eureka  FSLA—C334  

1377    Fada  Stock 

1830    Fairmont  FSLA 

1602    Farm  &  Horrie— C97 

1882    Farmers  Savtngs,  FSLA  

7578    Farmers  SLA 

7669    FkJcllty  (C217)  

1818    Fidelity— C156  

1823    Rdelity  New  York— C224  

1792    First  Cook  Bank— C395 

7665    Rrst  Federal  (C311)  

7653    Rrst  Federal  (C357)  

1755    First  Federal— C357  

1704    First  Federal  FSB— C303  

7552    First  Federal  MD/Columbia  1ST  . 

1615    First  Federal  Savings— C 123  

1730     First  Federal  SB— C331   

7571     First  Federal  SLA 

7668  First  Federaf— Chteago  (C207) ... 
7661     First  Federal— Qoanoke  (C321)  . 

7550    First  Federal/Home  SA 

6931     First  FinandaJ  

1821     Rrst  Financial— C211  

1885    First  FS&LA  

7663    First  FS&LA— RapkJ  City  (CI 20) 

1745  Rrst  FSB  &  Trust— C346 

1746  First  FSB— C347 

1737     Rrst  FSB— C378 

1 758    First  FSB  of  Indiana— C360 

1613    First  FSLA— C120 

1740    First  FSLA— C341  

1768     First  FSLA— C370 „. 

1711     First  FSLA— C311  

1851  First  FSLA  of  Coffeyville 

1867    Rrst  FSLA  of  Largo  

1862    Rrst  FSLA  of  Macon  Co 

1852  Rrst  FSLA  of  Merrillville  

1833    First  FSL^  of  Montdalr 

1841     Rrst  FSLA  of  WinnfieW 

7568     First  FSLA/Security 

7602    First  Gibraltar 

1811     First  Gibraltar— SW021  

1805     First  Heights— SW014  

1555     Rrst  LSA— Ca213 

1622    First  Mutua»— C134 

7608    Rrst  Natkxiwkle 

1612    First  Natkxiwkle— C1 19 

1688    First  Nationwkle— C280 

1762  First  NatkxiwkJe— C364 

1780     Rrst  Nationwkle— C383 

1770     Rrst  Natkxiwkle  FSB— C372 

1700    First  Nat)onwide/LIN— C297  

1699     Rrst  NatkxiwkJe/ST— C296  

1787     Rrst  Nerwofk— C390  

1784    First  of  Jacksonville— C387 

7563    First  SA  of  East  Texas  

1824    Rrst  SLA  of  Cintral  IN  

7547    First  SLA/Cokxiial  

7545    Rrst  Soutfi/Riverskle  Federal  

7551    Rrst  Southem/MagnoJia 

1793    Rrst  Trofxcal— C396 

1766    Rrst  Western— C368  

1763  Flagship  FSLA— C365  

1845    Ratbush  FSLA 

1871     Founders  SLA 

7607    Franklin  FED 

1807    Franklin  Federal— SW016 


aty 


State 


MtZon  H. 

San  Manteo CA 

Woodward OK 

San  Carto*  CA 

San  Cartoe  CA 

Dallas  TX 

Fairmont  MN 

Nevada MO 

Davis  CA 

Davis  „ CA 

BaltirrKxe  MD 

Galesburg il 

Garden  City NJ 

Chicago  |L 

Natchitoches  LA 

Vincennes  U. 

Vincennes  IN 

New  Orieans  LA 

Hagerstown MD 

San  Turce  PR 

Hempstead TX 

Shawnee  OK 

Chk»yo  IL 

Roanoke VA 

Belort  KB 

New  Albany MS 

Des  Moines lA 

Rochester NY 

Rap.klCity  SO 

Pontiac  Ml 

Rogers AR 

Longview WA 

Menillvile  IN 

Rapid  City  ND 

Council  BLF  IA 

LIricoln NE 

Lake  Charles LA 

Coffeyville kS 

Largo  FL 

Decatur n. 

Mernllville  IN 

Monlciair NJ 

WK;nfieW  LA 

Paducah  kY 

Dallas  TX 

Houston TX 

Houston TX 

Tamuning  QU 

Decatur IL 

Deattxxne  Ml 

San  Francisco CA 

San  Francisco CA 

San  Francisco CA 

San  Francisco CA 

San  Francisco  CA 

San  Francisco  CA 

San  Francisco CA 

Los  Angeles  CA 

Jacksonville FL 

Houston TX 

Anderson IN 

Burkbumett TX 

Pine  Bkiff AR 

Pascagouta  MS 

Santurce PR 

Las  Vegas NV 

San  Dtago  CA 

Brooklyn  HY    ■ 

Los  AngetM CA 

Austin  TX 

Austin  \  TX 
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FRF:  FDIC  BniOGE  BANKS— Continued 


Bank 
No. 


Name 


City 


State 


7620 

7677 

9977 

7684 

7558 

1834 

1826 

7554 

1639 

1835 

1684 

1657 

1616 

1710 

1680 

1879 

1636 

1723 

1647 

1806 

7546 

7524 

7528 

1712 

7664 

1728 

1803 

1804 

7609 

1697 

1861 

1874 

1751 

1791 

1872 

1832 

1644 

1721 

1727 

1783 

1603 

1840 

1865 

1667 

1713 

1619 

1620 

1658 

1673 

1846 

7544 

1635 

1641 

1838 

1683 

1658 

1665 

1669 

7614 

1623 

1610 

1651 

7526 

1703 

1628 

7569 

7596 

7681 

1778 

1817 

1868 


Franklin  FRF-CP 

FRF— CP-LA  Office  Lease  

FRF— FSLIC  ResokitJon  Fund 

FRF— SmaM  Assets  Serviced 

Frontier/I  ST  Fedaral 

Fulton  FSLA 

Future  FSB  

Future  SLA/WiHiamstHJfg 

Gem— CI  78 

Gem  City  SLA 

Gemwnia— C276 

Gibfaltar  of  Wash— 0214  

aeodale— C124  

Gtobe  FSB— C310 

Great  American  Fkst — C271  

Great  Anrierican  First— C302  

Great  American  FSLA— CI 72 

Great  West  Savk>9s-C324  

Guaranty— C193 

Guaranty— SW0 15 

Guararrty  Federal 

Goararty/Guaranty  FSLA  

GoarantyVOIympic  Savings  Bank 

Gulf  Federai— C312 

Hansen  88  (C329)  

Hansen  S&-C329 

Hearttend— SW01 1  

Heights  of  Texas— SW013  

Heights  of  Texas.  SSB  

Heritage  FS&— C293 

Heritage  FSLA  

Hi-Ptaios  S&L  (Stoan  Osbom) 

Home  r»ieraJ— C353 

Home  Federa*— C394 

Home  Federal  S&-PFD  STK 

Home  FSLA  

Honne  FSLA— 0189 

Home  FSLA-C322  

Home  FSLA— 0328 

Home  FSLA— 0386 

Home  FSLA— 096  

Home  FSLA  of  Hailan  

Home  FSLA  of  Jo«et  

Home  of  America— 0233  .„ 

Home  SA-C314  

Home  Savtnge— 0129  

Home  Savmgs— C130  

Home  Savings— 0216  „ 

Homeowners  FSLA— 0252  

Homestead  savings  

Homestead/Midfirst  SLA 

Horizon— C170  

Horizon— C184  

Horizon  FSB  

Horizon  FSLA— 0275  

HousehoW— 0217 

Houeehotd  Bank— 0230 

HoueehoW  Bank— 0236  

Houston  ConsoBdrted-FRF-OP 

Illinois  Servk:e— 0136 

Independence— 01 14 

Insign— C199  

IntercapiteWareat  Western 

Inter^^est  Savings — 0301  

Investors  Savinge— 0152  

Investors  SLA/MMweet  Fed 

Irvine  Consolidated-FRF-CP 

Jackson  County  Federal  Bank.  FSB  (0381) 

Jackson  FSLA— 0381  „ 

Je«fecBon  FSLA— 0092 

Jefferson  SLA 


Franklin  

Irvine  

Washington  .... 

Houston 

Fairt)ank8  

Atlanta  

LouisviHe  

Albany  

Dayton , 

Quincy 

Alton 

Seattie 

Gler>dale 

El  Reno  

San  Diago  

Tucson  

Oak  Park 

Craig 

OaHas  

Dallas  

Casper 

Harrison 

Longvtew 

MoMe  ...* 

East  Brunswick 
E.  BrunswKic  ... 

Ponca  City 

Houston 

Dallas  

Taylor 

Monroe  

Herefort  

Rockford 

Sioux  Falls  

Washington  

Barltesville 

Sioux  Fails  

Rockford 

Jofvison  City  ... 

San  Diago  

Worcester 

Harian  

Foliet  

Los  Angeles  .... 

Kansas  City 

Los  Angeles  .... 
Los  Angeles  .... 
Los  Angeles  .... 

Boston 

Uttea 

Woodward  

Southhampton  . 
Southhampton  . 

Wiimett  

Baton  Rouge  ... 
Prospect  Hts  ... 
Westminster  .... 
Westminster  .... 

Houston 

Ohcago 

Washington  

NewYorV  

Jacksonville 

OakHartxx  

Rchmond 

B  Reno  

Irvine  

Modfofd 

Medlord 

IMeriden  

Beaumont 


MA 

OA 

DC 

TX 

AK 

GA 

KY 

OR 

OH 

IL 

IL 

WA 

OA 

OK 

OA 

AZ 

IL 

CO 

TX 

TX 

WY 

AR 

WA 

AL 

fOJ 

NJ 

OK 

TX 

TX 

MS 

NC 

TX 

IL 

SD 

DC 

OK 

SD 

IL 

TN 

OA 

ME 

lA 

n. 

OA 

MO 

OA 

CA 

OA 

MA 

NY 

OK 

PA 

PA 

IL 

LA 

IL 

OA 

CA 

TX 

IL 

DC 

NY 

FL 

WA 

VA 

OK 

CA 

OR 

OR 

CT 

TX 
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FRF:  FDIC  BRIDGE  BANKS— Continued 


Bank 
No. 


Name 


7511    John  S«vier/New  Charter  

7589    Key  SLA/Ck)mmercial  Federal  

7517    Knox  FSLA/New/Charter  

1604    Land  Lincoln— C101  

1608    Land  of  Lincoln— C1 12 

1632'    Landmark— CI 62 

7575    Larue  Federal  SLA  

1726    Lemont  FS&— C327 [ 

7584    Liberty  Federal 

7556    Liberty  SLA 

7549    Life  Savings/TCF  Banking , ^ 

1875    Lincoln  SLA,  Los  Angeles,  CA  

1649    Long  Island  FSB— C196 

1682    Long  Island  Savings— C274 

7654     Long  Island  SB  (C274)  

7660    Magic  Valley  (C299)  

7593    Magnolia  Federal  Savings  &  Loan  

7529     Mainland  

7538    Major  Federal/Beacon  Fed 

6933     Manhattan  Beach  Savings !."!"! 

7503    Manning/St.  Paul  FSLA  

7671     Mariner  Federal  (C277) 

1860    Marion  Co  Mutual  

1796    Merabank— SW003 i" 

1799    MerabankA-ubbock— SWOOtf 

7666     Mercury  (SWO04)  

1666     Meritor— C231  ; 

7507    Metro 

1611     Metro  of  Bethesda— C117 !."""!."! 

1676     Metropolitan— C258 

1781     Metropolitan— C384  

7680    Metropolitan  Federal,  FSB  (C342)  

1741     Metropolitan  Financial— C342  

1857    Metropolitan  FSLA 

1765     Mid  America— C367 

1643    Mid  South— C188  

6935    Mid  State  SLA/Kankakee 

1600    Midamerica— C82  

1694     Midcortinent— C288 

7612    Midland  ConsoHdated-FRF-CP 

1654     Midwest— C210 

7655    M\dwBsX  Federal  (C210)  

1842    Midwest  FSLA 

1849    MilfordFSLA 

1668     Mississippi  FS&-C235  

7521     Montana  FSB 

1876    Monttort  Savings  Association,  FSB 

1698     Monyof— C295 

7566     Mt.  Whitney/Guardian  SLA 

1732    Muskegon— C333  

1825    Mutual  SLA 

1785    New  Metropolitan/Beach— C388  

7536    New  Orieans/Horizon  Federal 

1760    New  People  FSB  C362  

1776    New  West  FSLA— C379  

1859    Nile  Valley  FSLA 

7577    North  An^erican  SLA 

1854    North  Jersey  SLA  

7501    North  Kansas 

1624    Northeast  C138 . 

1633    Northeast  C163 

7534    Northlake/Horizon  Fed 

1779    Northwest  FSB— C382  

7606    Nuolney 

1772    NVR  Federak-C374 

7598    OHare  FRF  CP  

7659    Ohio  Valley  (C371)  

7611     Oklahoma  City  Consolidate<t—FRF-CP  

1663    Old  Stone— C223 

1678    Old  Stone  Bank— C263  

1743    Old  Stone  Bank— C344  


Oty 


Seviervllle 

Engiewood  /... 

Kncxvtiie  

Hofman  Estate  ... 

Hofman  Estate  .. 

New  Orieans  

HodgenviU«  

Lemont  

Raton 

Leesvllle  

Beloit  

Los  Angeles  

Syosset  

Melville  

Syosset  

Weslaco  

Knoxville 

Houston 

Ctrx:innati  

Manhatan  Beach 

Chrcago  

Seattle  

Hannibal  

El  Paso 

El  Paso 

Wichita  Falls 

Philadelphia 

Lake  Charies 

Bethesda  

Moort>ead 

Mason  City 

Fargo 

Fargo 

Danville  

Waterioo 

Jackson  

Champaign 

Hartford  

El  Dorado 

MkJIand 

Grand  Forks  

Minot  

Nebraska  Oty  

Milford  

Batesville 

Kalispell 

Dallas  

Barron  

Exeter 

Muskegon  

Battle  Creek  

Hialeah  

New  Orieans  

Wooster 

Stockton  

ScottsWuff  

Costa  Mesa 

Oifton 

Beloit  

Hartford  

Hartford  

Covington  

Sperx:er 

OIney 

McLean  

Chicago  

Steubenville 

Oklalxxna  Oty  

Providerx^e  

Provkjence  

ProvkJence  


State 


TN 

CO 

TN 

IL 

IL 

LA 

KY 

IL 

NM 

LA 

KS 

CA 

NY 

NY 

NY 

TX 

TN 

TX 

OH 

CA 

IL 

WA 

MO 

TX 

TX 

TX 

PA 

LA 

MD 

NM 

lA 

NO 

NO 

NJ 

lA 

MS 

IL 

CT 

KS 

TX 

NO 

ND 

NE 

MA 

MS 

MT 

TX 

Wl 

CA 

Ml 

Ml 

FL 

LA 

OH 

CA 

NE 

CA 

Hi 

KS 

CT 

CT 

LA 

lA 

TX 

VA 

IL 

OH 

OK 

Rl 

m 

Rl 
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FRF:  FDIC  BRIDGE  BANKS—Continued 


Bank 
^4o. 


1808 
1866 
1829 
7618 
1767 
1685 
1812 
7603 
1858 
1827 
1717 
7540 
7583 
1696 
7541 
7567 
7604 
1645 
1801 
7585 
1677 
1759 
1788 
1735 
1736 
1774 
7678 
1640 
1701 
7615 
7622 
7621 
7514 
7510 
7531 
1748 
1718 
1627 
1731 
1672 
1690 
7656 
1850 
1822 
1674 
7673 
1744 
1853 
1836 
7559 
7527 
6934 
7590 
1707 
7619 
6930 
1764 
1795 
1855 
1837 
7662 
1605 
1739 
1702 
7600 
1831 
7506 
7516 
7525 
1724 
1675 


Name 


OIney  S&L— CSW017 

CXney  SLA 

Otympte  FSLA 

Orlando  Consolidated— FRF-CP  

Padfic  Bank— C369 

Pacific  First— C277  

Pacific  Southwest— SW022  

Pacific  SW  

Pathway  Rnancial 

Peerless  FSLA 

Pelican  Homestead— C31 8  

Peninsula  SAUIst  Federal  

Peoples  SLA/Pioneer  FSLA  

Potighkeepste  Savings — C292 

Presidio  FSLA 

Ramona  FSLA/Midwest  FSLA 

Ranchers 

RCF  Bank— C190 

Red  River  SWO09 

Regency  SB/Great  Lakes 

RepuWrc— C259 

ReputJIic  D  SB  C361  

River  Valley  C391  

Rrver  Valley  FSB— C336  

River  Valley  SB— C337  

Rocky  Mountain — C376 

Rocky  Mountain  Bank  (C376)  

Roosevelt— CI  83 

San  Antonio— C299 

San  Antonio  ConsolkJatecJ— FRF-CP  

San  Francisco  Asset  Liquidation — FRF-CP 

San  Jose  Consolidated — FRF-CP 

San  Marino/Home  of  Tucson 

Savanr«h/New/Charter 

Seapotnte/Monterey  Partt  

Secor  Bank  FSB— C350 

Secor  Bank/Alabama  FSLA— C319 

Security— C150 

Security  First  FSB— C332  

Security  FSLA— C251  

Security  Pacific— C283 

Security  S&L  (C215) 

Security  SLA  

Security  SLA— C215 „ 

Security  SLA— C254 

Security  Trust  (C345)  

Security  Trust— C345  

Shadow  Lawn  SLA  

Shawnee  FSLA 

Sierra  SLAI^vada  SLA 

Sierra/Comnwrcial  Federal 

Signal  SLA 

Silverado/Mile  High 

SocaJ— C307 

South  Bainswk*  Consolidated-FRF-CP 

Southern  Federal 

Southside  SB— C366 

Southwest  Savings— SW002 

Southwest  SLA  

ST  Louis  Co  FSLA 

Standard  Federal  (C340) 

Standard  FSLA— C105 

Standard  FSLA— C340  

Standard  Pacific— C300  

State— Lubbock  

State  FSLA  

State  of  Ctovis  

State  SLA/Sandte  FSLA 

State/Freedom  Federal 

Statesman  Bank— C325  .„ 

Sterling  SA— C256 


City 


OJoey 

Ooey 

Berwyn  

Orlando  

Tacoma  

Seattla 

Corpus  Christi  ... 
Corpus  Chrtsti  ... 

Matteson  

Chk:ago 

Meataira  

Soldotna „ 

La  Grande 

Poughkeepsie  ... 

Portervllle  

Orange  

Johnson  City 

Houston 

ijwton 

Ann  Aibor 

Benton 

Loutsvilte  .^ 

Peoria 

Peoria 

Rock  Falls  .„ 

Cheyenne  

Cheyenne  

ChesterfiekJ 

San  Antonk)  

San  Antonk)  

San  Frarx:isco  ... 

San  Jose  

San  Marino  

Savannah  

Cartsbad  

Birmingham  

BimfMigham  

Vir>eland  

Jackson  

Alt>uqurque 

Seattle 

Jackson 

Peoria 

Jackson  

Jackson  

Oakridge  

Oak  Rkige 

W  Long  Beach  ., 

Topeka  

Minden 

Denver 

Signal  HiH  

Denver , 

Beveriy  HMs  

South  Brunswick 

Thonuisville 

Hillsbofo  

Dallas  

Los  Angeles  

Des  Moir>es 

Chicago 

Niles 

Chteago 

Newport  Beach 

Lubbock  

Tulsa  

Ctovis  

Salt  Lake  City  ... 

Corvallis  

Des  Moines 

Spokane  


State 


TX 

TX 

IL 

FL 

WA 

WA 

TX 

TX 

IL 

H. 

LA 

AK 

OR 

NY 

CA 

CA 

TX 

TX 

OK 

Ml 

KY 

KY 

IL 

IL 

IL 

WY 

WY 

MO 

TX 

TX 

CA 

CA 

CA 

TN 

CA 

AL 

AL 

NJ 

Mi 

NM 

WA 

MS 

IL 

MS 

MS 

TN 

TN 

NJ 

KB 

CA 

CO 

CA 

CO 

CA 

NJ 

GA 

OH 

TX 

CA 

lA 

IL 

Ml 

IL 

CA 

TX 

OK 

NM 

UT 

OR 

lA 

WA 


Bank 
No. 


1725 

1714 

1839 

7555 

1631 

7537 

7601 

1798 

7530 

7543 

1786 

7675 

7676 

7617 

7640 

7541 

7642 

7543 

7544 

7645 

7646 

7647 

7548 

7650 

1868 

1384 

7564 

1813 

1757 

7672 

1693 

7560 

7587 

7582 

7548 

1716 

1560 

1753 

1752 

7591 

1656 

7570 

1614 

1815 

1715 

1738 

1681 

1747 

7581 

7502 

6936 

7561 

7579 

1773 

1709 

1742 

1749 

7515 

7652 

7685 

1750 

1782 

7523 

1734 

1769 
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FRF:  FDIC  Bridge  Banks— Continued 


Name 


Ste.iing  SA— C326 

Sulphur  Springs — C315 

Summit  First  FSLA  

Summit  SLAAJnrted  SLA  

Sun  Country— C161  

Sun  Savings/riagship  Federal 

Sunbelt 

Sunbeit— SWO05 

Sunbelt/Horizon  Federal 

Sunrise/Beach  Federal  

Superior  Bank/Lyons— C389  

Terminated  Receivership — CP-FRF  ., 
Torminated  Receivership— CP-FRF  .. 
Terminated  Receiverships — CP-FRF 
Tem'ilnafsd  Receiverships— CP-FRF 
Temninaied  Receiverships — CP-FRF 
Terminated  Receiverships— CP-FRF 
Terminated  Receiverships— CP-FRF 
Terminated  Recs'verships — CP-FRF 
Temriinated  Receivershtps — CP-FRF 

Temiinated  Receiverships — CP-FRF 

Terminated  Receiverships — CP-FRF 

Terminated  Receiverships — CP-FRF 

Ter-ninated  Recervershjps — CP-FRF 

Terretxjnne  SLA  

Territory-  SLA/Commercial  

Tenitory  SLA/Commercial  

Texas  Tn>st— SW023 

Tracy  Sa'/lngs — C359 

Transohio  (C287) 

TransoNo— C287 

Tri-County  SLA  

Twin  aty  Secor  Bank „ 

Ultimate  SB/Citizens  Federal 

Umpqua  SLA  

Union  Federal — C317 

Unwn  FSB— C219  

Unkxi  FSB/Frankton— 0355 

Unton  FSB/lndianapotfe— C354 

Union  Savings  &  Loan  Ass-ociation  .... 

United  FSB— C213  

United  FSLA/Midwest  Federal 

United  Posta^-C121  ....„ 

United  SA  o«  Texas— SW025  

United  SAL— C316  

United  Saving  bank— C339  

United  Savings— C272  

United  Savings— C349  

Universal  SA 

Vaitey  FirstWome  FSLA  

Valley  FSB 

VerTKjn  FSLA/Montfort  SA 

VIctorADimmaron , 

Virginia  Federal— C375  

Washington  FSLA— C309 

Washington  FSLA^-C343 

Washington  FSLA— C351  

Western  ComnVFirst  United 

Western  Federal  (C352) 

Western  FSLA  (C385)  

Western  FSLA— C352  „ 

Western  FSLA— C385  

WestsWe/Mariner  FSLA 

Wortd  SLA— C335  

WotW  SLA  of  Ohio— C371   


City 


State 


Spokane  

Sulphur  SP 

Summit 

Paik  City  

Las  Crxices 

San  Diego  

Dallas 

Dallas  

Lake  Provktofx:e  

Boynton  Beach .,^.... 

Countryside  .V 

Chk»go  (O'Hare) 

Atlanta 

Orlando  

Bossier  City 

Oklahoma  City  

Addison  

l-iouston 

San  Antonk)  

Irvine  

Denver 

San  Jose  : 

ArKhorage 

DaHas  

Houma 

Seminole  

Simir>ole  

Llano  

Tracy  

Clevetend  

Cleveland  

Mapie  Shade 

West  Monroe _ 

RchmofKl  

Roseburg 

Indianapolis 

lndiar«polis 

Frankton  

Indiar^apoHs  

Goliad 

Windom 

Durant  „ 

St  Louis 

Houston „ 

Lebanon  

Chnago 

San  FrarK:iaoo 

Chteago „ 

Chickasha  „ 

El  Centro 

Dayton 

Dallas  

Muskogee „ 

Rictvnorid  „ 

Seattle  > 

Seattle 

Seattle „ 

Ei  Cerrito ^~.....~ 

Marirta  Del  Rey 

Missoula  

M.  Del  Ray 

Missoula  .~ 

Seattle 

Oakland 

Steuben^Oe 


WA 

TX 

IL 

UT 

NM 

CA, 

TX 

TX 

LA 

FL 

IL 

IL 

GiA 

FL 

LA 

OK 

TX 

TX 

TX 

CA 

CO 

CA 

AK 

TX 

LA 

OK 

OK 

TX 

CA 

OH 

OH 

NJ 

LA 

VA 

OH 

IN 

IN 

IN 

IN 

TX 

NM 

OK 

MO 

TX 

MO 

IL 

CA 

IL 

OK 

CA 

TN 

TX 

OK 

VA 

WA 

WA 

WA 

CA 

CA 

MT 

CA 

MT 

WA 

CA 

OH 
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BIF:  FDIC  Commercial  Banks 


Bwk 
No. 


Name 


Ctty 


State 


1909 
4182 
3903 
8700 
2888 
8027 
1943 
5915 
2963 
2594 
4125 
2235 
2377 
2518 
2842 
3952 
4009 
4226 
8041 
4005 
4315 
4425 
4172 
2761 
6494 
2229 
4341 
4254 
6333 
2602 
4169 
6652 
4468 
2767 
2683 
4264 
2910 
4313 
2336 
2241 
2720 
4499 
4239 
8044 
5744 
1948 
2790 
2658 
2932 
4501 
2406 
5912 
5900 
5788 
4247 
4440 
2470 
1936 
4497 
2743 
2424 
2334 
4411 
3963 
3908 
2305 
2772 
4343 
8200 
4436 
6449 


At)«ene  NB/MerchantHe  Texas  (MCORP)  

Acadiana  National  Bank  

Addison  Consolidated  Office 

Affordable  Housing  Program  „ 

Alaska  Continental  Bank  „ 

Alaska  Mutual  Bank _ 

Alaska  MutualAJnited  (Alliance) 

Alaska  National  Bank  of  the  North 

Alaska  Statebank 

Albany  State  Bank „ 

Aledo  State  Bank 

Algoma  Bank  >. 

All  American  National  Bank 

Allen  Co  Bank  arxl  Tmst  Company 

Allen  National  Bank  

Alliance  Bancorporation ■. 

Alliance  Bank > 

Alliance  Bank,  HA 

Alliance  Bank.  N.A 

Allied  Oklahoma  Bank.  N.A 

Alvarado  Bank  

Alvarado  Natiorwy  Bank 

Alvord  National  Bank 

America  Bank  in  Louisiana 

America  Bank  „ 

American  Bank  &  Trust 

American  Bank  &  Trust  Co 

American  Bank  &  Trust  Company 

American  Bank  &  Trust  Company 

American  Bank  &  Trust  Company 

American  Bank  of  Ar1lr>gton 

American  Bank  of  Casper  

American  Bar*  of  Cornmerce  

American  Bank  of  Commerce  ..... 

American  Bank  of  Commerce  

American  Bank  of  Commerce.  HA  

American  Bank  of  Muskogee  „ 

Amertean  Bank,  N.A  

American  City  Bank 

American  City  Bank  &  Trust  Co.,  N.A 

American  Exchange  Bank  &  Trust  Co  

American  Interstate  Bank  

American  National  Bank „ 

American  ftetioral  Bank 

American  Natiorval  Bank 

AiTWIcan  Natiorwl  Bank 

American  Natiof>al  Bank 

American  National  Bark 

American  Natkxwl  Bank 

American  National  Bank-Post  Oak 

American  National  Bank  In  McLean  

American  National  Bank  in  Afton  

Amerk^an  National  Bank  of  Evanston 

American  National  Bank  of  Grarxj  Junctton 

American  Nationai  Bank  of  Greenville  

American  Natkxial  Bank  of  New  York 

American  Natiorwl  Bar*  of  Riverlon  

American  Natkxul  Bank/First  American  Natkxwl  Bank 

Amertean  Savings  Bank  

Amertean  Security  Bank  

Anfierican  State  Bank 

Amahcan  State  Bar* 

Amoskeag  Bar* 

Anchorage  CO.— CPII  

Anchorage  Cons.  Off  CP „ 

Aquia  Bank  and  Trust  Co „ 

Aredale  State  Bar*  ..^ 

ArtzoTM  Commerce  Bar* 

Assist  Trans.  Br.  (OH/Adm) 

Assured  Thrift  and  Loan  Association  

Atkinson  Tmst  &  Savings  Bank 


Abilene  TX 

Lafayette  LA 

Addison  TX 

Washington  DC 

Anchorage AK 

Ar>chorage AK 

Anchorage AK 

Fairbanks  AK 

Ancfxxage AK 

Albany  MO 

Aledo  TX 

Algoma Wl 

Miami FL 

Leo IN 

Allen  TX 

AiKlxxage AK 

Anchorage AK 

Austin TX 

Arx:horage AK 

Oklahoma  City  OK 

Rtehnoond CA 

Alvarado TX 

Alvord  TX 

Morgan  City LA 

Saint  Joseph  TN 

Orangeburg  SC 

Shreveport LA 

Baton  Rouge LA 

New  York  NY 

Lafayette  LA 

Artington  TX 

Casper WY 

OWahonrwi  City  OK 

Lake  Charles LA 

Denver CO 

DeL  Rk) TX 

Muskogee OK 

Rk)  Rancho  NM 

Los  Angeles  CA 

Milwaukee  Wl 

Norman  OK 

Newport  Beach  CA 

Elk  City OK 

Pamia OH 

Casper WY 

Parma _ OH 

Stafford TX 

Durant  OK 

Tyler  TX 

Houston TX 

McLean  TX 

Afton WY 

Evanston  WY 

Grarvj  Jurxrtkm CO 

GreenvWe ,  TX 

Larchmont  „ NY 

Riverton WY 

Tishomingo OK 

White  Plains  NY 

North  Platte NE 

Thomas  OK 

Bradley IL 

Manctiestar  NH 

ArK^Kxage _....  AK 

Anc»x>rage AK 

Aquia VA 

Aredale lA 

Tucson  AZ 

Dallas  TX 

San  Juan  Capistrarx)  CA 

Atkinson  IL 
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BIF:  FDIC  COMMERCIAL  BANKS— Continued 


Bank 

No. 


4126 

4443 

4510 

2512 

1919 

2931 

4237 

6922 

8034 

1930 

1977 

4143 

1933 

2763 

2897 

2267 

2271 

2564 

3259 

4441 

2311 

4398 

4231 

4406 

1984 

8030 

4295 

5968 

2949 

4472 

2705 

2502 

2777 

6607 

2425 

8009 

2565 

3620 

8031 

4301 

1931 

2556 

2781 

2529 

4431 

4233 

6352 

2606 

6868 

2367 

2671 

2452 

2675 

2389 

8032 

3628 

1932 

6716 

6359 

4011 

2467 

2710 

2769 

4164 

4309 

8708 

2463 

2354 

5901 

2679 

2554 


Name 


AtJantic  National  Bank  

ABantK  Trust  Company  

Attieboro  Pawtucket  Savings  Bank  

Auburn  Savings  Bank  

AutHJm  SB/Syracusa  SB  

Avoyellas  Trust  and  Savings  Bank 

Baciitt  Bank,  National  Association 

Baltxia  National  Bank  

Baltxja  National  Bank  

Banc  Oklahoma  Corp  .„ 

Banc  One  Corp „. 

Banc  Texas 

Banc  Texas  Group,  inc 

Bancfirst— Austin  N.A  

Bancfirst  WestJake.  N.A 

Banco  Cfedito  Y  Ahono  Poncerx) 

Banco  De  Ahorro  De  Puerto  Rico 

Banco  De  Ahorro,  f  .3  B 

Banco  Economias 

Banco  Nadonal,  N.A  

Banco  Regional  

Bank  Five  For  Savings  , 

Bank  M 

Bank  k«erkJian,  N.A 

Bank  New  England.  NA 

Bank  of  Oklahoma.  N.A 

Bank  of  Arlington  

Bank  of  Aurora 

Bank  of  Benton 

Bank  of  Beverly  HfHs  

Bar>k  of  Brazoria  

Bank  of  Canton 

Bank  of  Casper 

Bank  of  Clifton  

Bank  of  Cody 

Bank  of  Columbia  Falls  

Bank  of  Coktmbia  Fails  

Bank  of  Commerce 

Bank  of  Commerce 

Bank  of  Commerce 

Bank  of  Corrmerce 

Bank  of  Commerce  and  Trust  Company 

Bank  of  Dallas  : 

Bank  of  Dixie  

Bank  of  East  Hartford 

Bank  of  East  Texas  

Bank  of  Enville 

Bank  of  Gering 

EJank  of  Granite 

Bank  of  HacWeburg  

Bank  of  Herington 

3flir4<  of  Hunter 

Rank  of  Iron  County 

Bank  of  Irvine 

Bank  of  Kansas  City 

Bank  of  Kansas  City 

Bank  of  Kansas  City/Merci-ants  Bank 

Bank  of  Kiowa 

Bank  of  Lake  Heten  

Bank  of  Lakewood,  N.A 

Bank  of  Lockesborg 

Bar*  of  Los  Gates 

Bank  of  Mabank 

Bank  of  Meeker  

Bank  of  New  England 

Bank  of  New  England.  N.A 

6ar^  of  Newcastle 

Bank  of  Niobrara , 

Bank  of  hJorth  America  

Bank  of  Nortfi  Mississippi 

IJank  of  NortonviHe  ^ 


aty 


Noftelk 

Newlngton  

Pawtucket 

Auburn 

Syracuse  

Bunkie  

Badiff  

National  City 

Natkx^al  City 

Oklahoma  City  ., 

Cokjmbua „.. 

DaHas  

Morrlstown 

Austin  

Austin  

PoncM  

San  Juan 

Mayquez  

San  Juan  

Hato  Rey _.. 

Bayanon  

Arlington  

Miarrri 

Hampton 

Boston  

OkiahomaCity  .. 

Aflirwton  

Aurora  : ... 

Benton 

Beverty  Hilis  

Brazoria 

Canton 

Caspar „ 

Cliflon  

Cody 

Cohjmbia  Falls  .. 
Columbia  Falls  .. 

Morristown  

Mofrtstown 

AlexafKJria 

Morristown 

Tulsa  

DaHas  

Lake  Providence 

East  Hartford  

Tyler  

EnviJIe 

Gering  

G''ar>ita  

Hackieburg  

Gerington  

Hunter  

Parowan  

Irvine  

Kansas  City 

Kansas  City 

Kansas  Dty 

Kiowa  _... 

Lake  Heten 

Lakewood 

Lockesburg 

Los  Gatos 

Mabank  

Meeker 

Boston  

Boston  

Newcastle 

Niobrara  

Houston 

Oakland 

NortonvUle  


State 


VA 

NH 

Rl 

lA 

NY 

LA 

TX 

CA 

CA 

OK 

OH 

TX 

TN 

TX 

TX 

PR 

PR 

PR 

PR 

PR 

PR 

MA 

FL 


OK 

TX 

CO 

LA 

CA 

TX 

OK 

WY 

CO 

NE 

MT 

MT 

TN 

TN 

LA 

TN 

OK 

TX 

LA 

CT 

TX 

TN 

NE 

OK 

AL 

KS 

OK 

LIT 

CA 

MO 

KS 

MO 

KS 

FL 

CO 

AR 

CA 

TX 

OK 

MA 

MA 

OK 

NE 

TX 

MS 

KS 
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No 


2680 

4250 

3468 

1923 

2330 

2342 

1954 

4385 

4113 

2466 

4453 

4317 

2896 

5952 

2412 

4420 

2970 

2416 

4249 

2746 

2245 

2300 

1978 

8036 

4409 

5961 

4063 

2786 

1962 

4267 

6894 

4370 

2639 

2340 

4104 

6828 

2555 

1915 

5976 

4187 

8107 

8102 

8108 

8104 

8103 

8109 

8110 

8105 

8106 

8100 

8101 

9999 

3961 

1119 

2899 

4333 

2387 

2642 

1952 

2566 

3900 

4347 

4296 

1924 

3958 

2630 

2727 

8702 

8701 

4459 

4488 


Name 


Bank  of  Oak  Gfova 

Bank  o*  Odeaa 

Bank  of  Oragon  

Bw*  of  Oragon/AJaska  Pactfte 

Bank  of  QuHman 

Bank  of  San  Marino 

Bank  of  Santa  Fe 

Bank  of  Soulh  PaJm  Beaches  

Bank  of  St  Chartes  

Bank  of  Taykx.  NE  

Bank  of  the  Brandywine  Valley 

Bank  of  the  HHIls 

Bank  of  the  Mk»-South 

Bank  of  the  Northwest 

Bw*  of  the  Northwest 

Bwik  of  the  South 

Bank  of  the  West  a 

Bank  of  VeaUgree  &  Trust  Company  

Bank  of  WMson 

Bank  of  Winter  Pa*  

Bank  of  Woodnxxx 

Bank  of  YortwIMe 

Bank  of  One  Texas,  NA  

Bank  Texas  Group,  Inc 

Bankeast 

Banker  Trust  of  Louisiarw,  N>  

Barnard  Stats  Bank  ^ 

Basin  State  Bank  ...* 

Baton  Rooge  Bank  &  Trust  Co 

Bay  City  Bank  i  Trust  Co  

Bay  Shore  Bank  of  Flofida  

Beacon  Co-operative  Bank 

Bear  Creek  National  Bank 

Bear  Creek  Valley  Bank  

Beaumont  Bank— National  Assoc  

Beaver  Creek  State  Bank 

Bedford  Natkjnal  Bank 

Benefk:«ai  Mutual  Sa-^ngs  Bank 

Bennett  National  Bank 

Bergen  Park  Naborval  Bank 

BW  Package  Prep — Boston  

Bkl  Package  Prep — Chicago -. 

BkJ  Package  Prep — ColumtHJS  

BW  Package  Prep— Dallas  

BkJ  Package  Prep — Kansas  City 

BkJ  Package  Prep — Memphis 

Bid  Package  Prep — Minneapolis 

BkJ  Package  Prep — New  York  

BW  Package  Prep — San  Frarxasco 

Bkl  Package  Prep— Washington  

Bkj  Package  Preparation — Attanta 

BIF — Bank  Insurarxie  Fund  

BIF — Small  Assets- Serviced 

Birmingham  Bkxxnfield  8ar>k  

Biwabik  State  Bank 

Blackstone  Bank  &  Trust  Company  

Btedsoe  County  Bank  

Bo^evard  State  Bank 

Bond  County  State  Bank  

Boesier  Bar^  and  Trust  Company  , 

Bossier  City  Consottdated  Office 

Boston  Trade  ^fink 

Boundary  Waters  State  Bank 

Bowery  Savings  Bar^k  (Recapitalization^ 

Bowest  Asset  Traw^sferred — BiF  

Bowie  National  Bark  

Breaux  Bridge  Bank  &  Trust  Company 

Bridge  Bank  2 

Bridge  Bank— f^CNB  Texas  National  Bank 

Broadfiekl  Bank  &  Trust  Company 

BrookfieWBank 


City 


Oak  Grove 

Odesa  

Woodtxjm 

Anchorage 

Quitman 

Sai  Marirx) 

Santa  Fe  

Hypokjxo  

Saint  Roee  

Taytor  

West  Chester  . 

Austin  

Bossier  City  .... 

Woodward 

Eugene  

Baton  Rouge  .. 

Austin  

Verdlgree 

Wilson  

Winter  Part?  .... 

Woodmoor 

Yori«vllle 

Dallas  

Dallas  

Manschester ... 

Kenner 

Bernard  

Verrud , 

Baton  Rouge  .. 

Bay  City , 

Miami 

Boston  

Houston 

Phoer>ix  

Beaumont 

Beaver  Creek 

Bedford 

Philadelphia  ... 

Bennett 

Evergreen 

Boston  

Chteago 

Columbus 

Dallas  

Kansas  City  ... 

Memphis 

Minneapolis  ... 

NewYori<  

San  Francisco 
Washington  ... 

Altanta 

Washington  ... 

Houston 

Birmingham  ... 

Biwal)lk 

Boston  

Pikeville  

Wichita  

Pohontas 

Bossier  

Bossier  City  ... 
Boston 

Ely  

New  York  

Inline  

Bowie  

Breaux  Bridge 

Dallas  

DaHas 

Peterson 

Brookfiekl  ... . 


State 


LA 

TX 

OR 

AK 

AR 

CA 

NM 

FL 

LA 

NE 

PA 

TX 

LA 

OK 

OR 

LA 

TX 

NE 

OK 

CO 

CO 

TN 

TX 

TX 

NH 

LA 

KS 

UT 

LA 

TX 

FL 

MA 

TX 

OR 

TX 

MN 

lA 

PA 

CO 

CO 

MA 

IL 

OH 

TX 

KS 

TX 

MN 

NY 

CA 

DC 

GA 

DC 

TX 

Ml 

MN 

MA 

TN 

KS 

IL 

LA 

LA 

MA 

MN 

NY 

CA 

TX 

LA 

TX 

TX 

NJ 

CT 


Federal  Register  /  Vol.  58,  No.  66  /  Thursday,  April  8.  1993  /  Notices 


18255 


BIF:  FDIC  Commercial  Banks— Continued 


Bank 
No. 


4285 

4241 

2375 

4062 

4389 

2423 

6743 

4551 

2519 

2576 

4135 

2453 

4355 

4259 

2744 

5972 

3810 

5946 

4244 

4308 

2493 

2941 

6384 

2799 

4502 

2327 

2773 

2254 

2560 

2550 

2753 

4191 

4413 

1937 

3654 

2597 

4123 

2803 

5904 

4171 

1902 

4236 

4105 

2800 

2830 

5754 

2417 

4178 

4195 

4186 

1979 

8001 

2393 

4261 

2517 

2234 

4346 

4266 

2614 

1971 

4334 

4271 

4437 

6388 

2706 

4101 

2972 

8033 

3629 

2966 

2721 


Name 


Brooklyn  Savings  Bank 

Brookwood  National  Bank  

BrownfieW  State  Bank  &  Trust  Co  

Brushy  Creek  National  Bank  

Buchel  Bank  arxj  Trust 

Bucklin  State  Bank  of  Buckiin  Missouri [„ 

Buena  Vista  Bank  and  Trust  Company 

Burritt  Interfinancial  Bancorporatkin 

California  Heritage  Bar* 

Callao  CofTxnunity  Bank 

Canyon  Lake  Bank  „ ., 

Capistrano  Nattonal 

Capital  Bank  .' "!!!!""""!!"!!!"! 

Capita)  Bank  &  Trust  

Capital  Bank  &  Trust  Company 

Capital  Bank— Northwest,  N.A  

Capital  Bank  arKl  Trust,  N.A.  II  

Capital  National  Bank  

Capital  Natior«J  Bank 

Capital  Bank  &  Trust  Company «, 

Cardweil  State  Bank 

Caribank 

Carroll  County  Bank 

Cashkjn  Comimunity  Bank 

Castle  HMIs  Natkinal  Bank '".'"".!""""""!" 

Cedar  Bluff  Bank  

Cedar  Vale  State  Bank 

Centennial  Bank 

Centennial  State  Bank  of  Cokxado f. 

Center  Natiorial  Bank  

Center  State  Bank  

Central  Arizona  Bank 

Central  Bar*  ' 

Central  Bank  &  Trust/Peoples  Bank 

Central  Bank  and  Trust  Company  of  Glenmo 

Central  Bank  and  Trust  of  Tulsa  

Central  Dakota  Bank  

Central  National  Bank 

Central  National  Bank  of  New  York  

Central  Natkxial  Bank  of  San  Angeto 

Central/Harlem  (Apple)  Savings  Bank 

Centre  National  Bank-Farmers  Bank  

Century  Bank 

Century  Bank 

Century  Natkxial  Bank 

Century  National  Bank 

Century  National  Bank 

Champions  Potnt  Natkxial  Bank 

Chancery  Nattonal  Bank , 

Chas  Schreiner  Bank 

Chase  Manhattan  Bank,  NA 

Chereno  State  Bank  

Cherokee  County  Bank  

Cherry  Creek  Nattonal  Bank 

Chester  State  Bank  [...[ 

Chteopee  Bank  &  Tnjst  Company 

Chirerx)  State  Bank  .'.'.'".'.''"". 

Chlshdm  National  Bank  ; 

Chokto  State  Bank _"" 

CINB  Jr  Prep  Conv  Prep  Stk 

Citadel  Bank  

Citizens  Bank 

Citizens  Bank """."!"." 

Citizens  Bank !..1.!..."!IZ!I!!I!!! 

Citizens  Bank 

Citizens  Bank 

Citizens  Bank  &  Trust ...."...".!!""!""" 

Citizeris  Bank  &  Trust  Company  

Citizens  Bank  and  Tnjst  Company 

Citizeris  Bank  Houston 1..I!!!!!!!!!!!!!!!"!!! 

Citizens  Bank  of  Glendale 


City 


Danielson  

Oklahoma  City  

Brownfieid  

Round  Rock  

Cuero  

Bucklin 

Buena  Vista 

New  Britain 

San  Diego  

Cattao  

Canyon  Lake 

S  Juan  Capistrano 

Dallas  

Oklahoma  City  

Baton  Rouge 

San  Antonto  

Baton  Rouge 

Forth  Worth  

Bronx 

Boston 

Cardweil  

Dania 

Huntingdon 

Cashton  

San  Antonk)  

Cedar  Bluff  

Cedar  Vale  

Philadelphia 

Englewood  

Los  Angeles  

Center  

Chandler 

Meriden  

Glenmora  

Glenmora  

Tulsa 

Lehf 

Dallas  

New  York  City  

San  Ar>gelo  

New  York  

Farmers  Branch  ... 

Phoenix  

Tulsa  

Austin  

Houston 

Jacksonville 

Houston 

Denver 

Kenvllle  

New  York  

Chereno  _... 

Centre  

Denver  

Chester 

Chtoopee 

Chireno 

Piano 

ChoWo 

Chtoago 

WlHis 

Clarksvttle 

Dallas  

Tillar  

Bryan 

Galveston  

Calvert 

Arcadia  

Arcadia 

Houston 

Denver 


State 


CT 

OK 

TX 

TX 

TX 

MO 

CO 

CT 

CA 

MO 

TX 

CA 

TX 

OK 

LA 

TX 

LA 

TX 

NY 

MA 

MO 

PL 

TN 

OK 

TX 

AL 

KS 

PA 

CO 

CA 

NE 

AZ 

CT 

LA 

LA 

OK 

ND 

TX 

NY 

TX 

NY 

TX 

AZ 

OK 

TX 

TX 

FL 

TX 

CO 

TX 

NY 

TX 

AL 

CO 

TX 

MA 

TX 

TX 

MN 

IL 

TX 

TX 

GA 

AR 

TX 

TX 

TX 

LA 

LA 

TX 

CO 
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Bar* 

No 


Name 


City 


Stats 


5910 

2916 

2382 

1953 

3815 

2624 

6666 

1934 

2964 

2440 

5737 

5939 

4268 

4275 

4338 

4162 

4216 

4067 

4148 

2962 

2895 

3782 

2584 

2804 

2797 

6331 

6531 

6843 

8219 

2020 

2434 

6543 

2285 

1946 

2738 

2559 

2447 

2350 

2282 

2370 

2346 

2349 

4337 

2220 

4260 

2540 

4276 

4116 

4133 

4382 

2836 

2665 

2734 

4222 

2758 

2401 

2436 

2309 

2789 

2771 

2806 

4456 

4455 

8006 

2605 

6416 

4345 

4021 

5920 

4149 

1900 


CWzans  Bank  of  Kntos 

CitUans  Banit  of  Uffletoo 

CWzsna  Bank  of  Monro*  County 

Cttlzans  Bank  o«  Tuisa 

Citlzana  Bank  of  Tulsa 

Citizens  Bank  of  Windsor  

Citizens  Bank  of  Wlnsgan  

Citizens  Bank/1  ut  Nb  BienviJia 

Cmzens  Bank,  Houston  

Citizens  ROohty  Bank  

Citizens  National  Bank  

Citizens  National  Bank  ...„ 

Citizens  National  Bank  

Citizens  rational  Bank  

Citizens  National  Bank  

Citizer^s  Natior^al  Bar*  

Citizens  National  Bank  &  Trust  Co.  of  Ch  .. 

Citizens  National  Bank  of  iOUeen  

Citizens  National  Bank  of  Walnut  Ridge  .... 

Citizens  State  Bank  

Citizens  State  Bank  

Citizens  State  Bank  

Citizens  State  Bank  

Citizens  State  Bank 

Citizens  State  Bank  

Citizens  State  Bank  ._ 

Citizens  State  Bank  

Citizens  State  Bank  

Citizens  State  Bank  

Ottzens  State  Bar*  

Citizens  State  Bar*  of  El  Dorado 

Citizens  State  Bank  of  Fulda 

Cltizer*  S*at8  Bank  of  Galena  

Citizens  State  Bar*  of  HayfieW 

Citizens  State  Bank  of  Ray  

Citizar^s  State  Bank  of  St.  Frarvrls  

Citizens  State  Bank,  Na  

City  ar>d  County  Bar*  of  Anderson  County 
City  and  County  Bank  of  Campt>ett  County 
Ctty  arxl  County  Bank  of  Jefferson  County 

City  and  County  Banl<  Knox  County 

City  and  County  Bank  of  Roane  County  ..., 

City  Bank  &  Trust  

City  Bank  of  PtiUadeiphla  , 

City  National  Bank 

City  National  Bank 

City  National  Bank  of  Inring 

City  fMattor^  Bar*  of  PlarK)  

City  National  Bank  of  Sayre  

Ctty  Trust  , 

Ciafbome  Bank  and  Trust  Company  

Clarks  Fork  Natioral  Bar* 

Clay  County  State  Bank  

Cttfton  National  Bank  

C1lmbir>g  HiB  Savings  Bank  

Coalmont  Savings  Bank  

Coast  Community  Bank 

Coles  County  NafL  Bank  of  Charleston  ... 

Collin  County  Stale  Bank  

Cotonial  Bank „ 

Cokxiiai  Thrift  ft  Loan  Association  

CofcDny  Savings  Bank  

Columbia  Bank  

Cohjmt)la  Community  Bar* 

Cokjmbia  Community  Bank  

Cokjmbia  Pacific  Bar*  ft  Tnjst  Company  . 

Columbine  Valley  Bcv*  &  Tmst  

Commerce  arxj  Energy  Bank  

Corwnerce  Bank— Pteno  ...„ 

Commerce  Bank  of  Tampa  

ComrT>ercial  Bar*— Detroit  


Krabs 

Utteton 

TelKco  Plains 

Tulsa  

Tulsa  

Windsor 

Wnegan  

Arcadia 

Houston 

Bristoi  

Oklahoma  City  ... 
Colorado  Springs 

El  Campo  

Kem/«e  

Lknoo  

Deriton 

Chk:ago 

KUieen  

Walnut  Rklge  

Earth 

Maud  

Hayfield  

Iowa  FaBs 

Eagle  Bend  

Gibbon 

Carrizo  Springs  .. 

Edgerton 

Brovmstown 

Donna  

PrirK»ton  

El  Dorado  

Fulda  

Gaier^ 

HayfieW  

Ray 

St.  Francis 

Arapahoe 

Lake  City 

JeHico  

White  Pines 

KnoxviHe  

Kingston  , 

Ciaremont 

Pii«iadelphia 

Houston 

Plalnvtew  

Irving  

Piano 

Sayre 

Bridgeport 

Homer  

Fromt)erg 

DHworti  

CUtlon  

Climbing  HHI  

Coalmont 

Harbor 

Charleston 

Melissa 

New  Orleans  

Culver  City  

WaHingford  

Avor>dal«  

Huminton 

Harmiston 

Porttand 

Jefferson  County 

Lafayeae  

Ptano 

Tampa 

Detroit 


OK 
CO 

TN 

OK 

OK 

MO 

MO 

LA 

TX 

TN 

OK 

CO 

TX 

TX 

CO 

TX 

IL 

TX 

AR 

TX 

OK 

MN 

lA 

MN 

MN 

TX 

WY 

IN 

TX 

TX 

KS 

MN 

KS 

MN 

ND 

KS 

NE 

TN 

TN 

TN 

TN 

TN 

NH 

PA 

TX 

TX 

TX 

TX 

OK 

CT 

LA 

MT 

MN 

TX 

lA 

TN 

OR 

IL 

TX 

LA 

CA 

CT 

AZ 

OR 

OR 

OR 

CO 

LA 

TX 

FL 

Ml 
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Bank 
No. 


Name 


2927    Convnercial  Bank  and  Trust  Company  

1942    Ckxnmerdal  Bank  Stock  Inc  

8005    Commercial  Nat"!  Bank  &  Trust  Company  ... 

8042    Commerciai  State  Bank 

5944    Commercial  State  Bank 

2953    Commercial  State  Bank 

2731     Commonwealth  Bank 

5998    Commonwealth  Bank '"'^Z. 

4196    Commonwealth  National  Bank  

2674    Commonwealth  State  Bank  

2644    Community  Bank  

4168    Community  Bank  

2352    Community  Bank  

2415    Community  Bank  &  Tmst  Company 

2922    Community  Bank  and  Tmst 

2310    Community  Bank  of  Washtenaw  

5956    Community  Bank,  N.A  

4377    Community  Guardian  Bank  

4344    Community  National  Bank  

4312    Community  National  Bank 

4423  Community  National  Bank  &  Tmst  Co  of  NY 

2822    Community  State  Bank 

4159    Community  State  Bank  of  Onalaska 

8018    Computer  Purchase 

1985    Connectrcut  Bank  &  Tmst  Co 

8709    Connectrcut  Bank  &  Tmst  Co..  N.A 

4310    Connecticut  Bank  &  Trust  Co.,  N.A 

4424  Connectk;ut  Savings  Bank 

4414    Connecticut  Valley  Bank 

2419    Cont  Illinois  Natl  Bank  &  Tmst  Co 

4251     Continental  Bank  

2402    Continental  III  National  Bank  &  Tmst  Co  

1972    Continental  Illinois  common  stock  

2410  Continental  Illinois  Nat'l  Bk  &  Tmst  Co 

2409    Continental  Illinois  Natl  Bk  &  Tmst  Co 

1976    Continental  Illinois  National  Bank 

241 1  Continental  Illinois  Nafl  Bk  &  Tmst  Co 

4008    Continental  Natkxial  Bank  

2569    Continental  Natkjnal  Bank  of  Kentucky 

4417    Coolidge  Bank  &  Tmst  Company 

4332    CooWge  Comer  Co-Operative  Bank 

5779    CordeM  National  Bank 

4181     Corinth  Deposit  NatkxiaJ  Bank  

5330    Coronado  National  Bank  

4185    Cove  State  Bank 

4145    Creditbank 

2942    Crescent  City  Bank  and  Tmst  Co  

2754     Crofton  State  Bank  

4442    Crossland  Savings 

1 991     Crosslands  

4331     Crossroads  Bank  

4174    Crown  Bank,  National  Association  

5936    Cy  Fair  Bank 

2593    Danbury  Bank 

4410    Dartmouth  Bank 

2413    DavkJ  Oty  Bank 

1980     Dean  Witter  ReynoWs,  Inc 

2514    Decatur  Co.  rational  Bank  of  Oberlin 

2675    Deer  Lodge  Bank  and  Tmst  Company  

.8703     Delaware  Bridge  Bank 

2742    Delta  Pacific  Bank  

3887    Denver  ConsolkJated  Corp  Purchase 

8704    Deposit  Insurance  Bridge  Bank— MCORP 

3712    Des  Moines  ConsolkJated  Office  CP's  

8020    Division  of  Research  and  Strategic  Plann 

4451     Dollar  Dry  Dock  

1916    Dollar  Dry  Dock  (Recapitalization)  

1913    Dollar  Dry- Dock/Dollar  Bry  Bank  For  Sav 

2362     Dominkxi  Bank  of  Denver  

4199    Dominion  National  Bank 

1994    Douglas  Bank  of  Kansas  City 


City 


..\.. 


State 


Metairie  

Oklahoma  City 

Grand  Island  . 

Oklahoma  City 

San  Augustir>a 

Houston 

Ton-ar)C8 

Arlington  

DaUas  

Glandale 

Selling  

New  Caney  .... 

Hartford  

Enid  

Rockdale  

Ypsilanti 

Decker  Prairie 

Elwood  Park  ... 

Sherman 

Glastonbury  .... 

New  York  City 

Whiting  

Onalaska 

Wasfiington  .... 

Hartford  

Hartford  

Hartford  

New  Haven  ..... 

Cromwell  

Chk»go  , 

Dallas  

Chicago 

Chicago 

Chk:ago 

Chk^ago 

Chcago 

Chicago  

San  Antonio  ... 

Louisville  

Boston  

Brookline  

Cordell 

Corinth 

Denver  

Copperas  Cove 
Coral  Gables  ... 
New  Orleans  ... 

Crofton  

Brooklyn  

Brooklyn  

Victoria  

San  Antonk}  .... 

Houston 

Danbury 

Manchester  

David  City 

New  York  

Ot)er1in 

Deer  Lodge  

Delaware  

Pittsburg  

Denver 

Dallas  

Des  Moines  

Washington  

White  Plains 

New  York  

New  York  

Denver 

Denver I  CO 

Kansas  Oty I  KS 


LA 

OK 

NE 

OK 

TX 

TX 

CA 

TX 

TX 

CO 

OK 

TX 

SO 

iOK 

TX 

Ml 

TX 

NJ 

TX 

CT 

NY 

lA 

^1 
0C» 

CT 

CT 

CT 

CT 

CT 


TX 
KY 


OK 

KY 

CO 

TX 

FL 

LA 

NE 

NY 

NY 

TX 

TX 

TX 

TX 

NH 

NE 

NY 

KS 

MT 

DE 

CA 

CO 

TX 

lA 

DC 

NY 

NY 

NY 

CO 


18258 


Federal  Register  /  VoL  58,  No.  66  /  Thursday,  April  8,  1993  /  Notices 


BIF:  FDIC  COMMERCIAL  BANKS— Continued 


No. 


Name 


City 


State 


4297 

4372 
4427 
2510 
2286 
2398 
2934 
4557 
4558 
4519 
2547 
2583 
2701 
6611 
4242 
6661 
6302 
2371 
1914 
1996 
5891 
5980 
8013 
4386 
2978 
2938 
2478 
4175 
4229 
5660 
4119 
2661 
4474 
2595 
8162 
5978 
1945 
2545 
4307 
8046 
3750 
2579 
4232 
4465 
6672 
8004 
6667 
6630 
6642 
2709 
2689 
2369 
2460 
2508 
2524 
2627 
2650 
2714 
2485 
2426 
2394 
6858 
4293 
2505 
2520 
4204 
2573 
6577 
2432 
2312 
2486 


Douglas  County  NaAonai  Bank  

Dripping  Springs  Natlonai  Bank  

Durham  Tmst  Company 

Eaity  Savings  Bank  

East  Gadsden  Bank 

East  Texas  Bank  &  Tmat  Company 

East  Texas  State  Bank 

Eastland  Bank 

Eastland  Savings  Bank 

Eastwest  Bank.  Natkxud  Assodatkin  

Eddy  County  Natk>nal  Bank  

Eden  State  Bank 

Eighty  Niner  Bank  of  Coyle  

Etoa  State  Bank 

Eliot  Savings  Bank 

Elk  City  State  Bank 

Elm  Creek  State  Bank 

Emerald  Empire  BanWf>g  Company  

Emigrant  Savings  Bank  

Emmigrant  Savings  Bank  

Empire  National  Bank 

Empire  State  Bank 

Empkiyee  Settlement 

EnfieW  Nattonal  Bank  

Enterprise  Bank  of  Rorida 

Enterprise  NatKxiai  Bank 

Eskrtdge  State  Bank  

Everman  NatKXMri  Bank  of  Fort  Worth  

Exchange  National  Bank  of  Del  City 

Executive  Center  Bank 

Executive  National  Bank 

Expressway  Bank  

FaiffieW  County  Trust  Company 

Fairview  State  Bank 

Fairview  State  Bark  of  Fairview 

Fallbrook  NatKxial  Bank  

FakjrVFarmers  State  Bank 

Fam*y  Bank 

Far  Westem  Bar^k 

Fami  Credit  Administration 

Farm  Credit  Administratkw 

Farmer's  Bank  

Farmers  &  Merchants  Bank 

Farmers  &  Merctwnts  Bank 

Farmers  &  Merchants  Beir>k  of  Huntsville 

Farmers  &  Merchants  St.  Bk.  of  Lamberton  . 
Farmers  &  Merchants  State  Bank  Lamberton 
Famwrs  &  Marchaots  State  Bar>k  of  Rush  C 

Farmers  arxl  Merchants  Bank 

Fanners  arxl  Merchants  Bank 

Farmers  and  Merchants  Bank  of  Elmo  

Farmers  Bank  aryJ  Trust 

Farmers  Savings  Bank  

Farmers  St  Bk  of  Kanaranzi  

Farmers  State  Bank 

Farmers  State  Bank 

Famers  State  Bank 

Fstfmers  State  Bank 

Fanners  State  Bank 

Fanners  State  Bank 

Farmers  State  Bank 

Famiers  State  Bank 

Farmers  State  Bank 

Farmers  State  Bank  In  Afton  

Farmers  State  Bank  of  Barry  Co 

Farmers  State  Bank  of  Brookshi«e  

Farmen  State  Bank  of  Clanssa  

Farmers  State  Bank  of  Dexter.  KS 

Fanners  State  Bank  of  Holyoke  

Farmers  State  Bank  of  Lewistown  

Fanners  State  Bank  of  Round  Lake 


Parkef 

Dripping  Springs 

Durtuvn  

Earty 

Gadsden  

Longview 

Buna 

Woonsocket  

Woonsocket  

Kihei  

Cartobad 

Eden 

Coyie 

Elba 

Boston 

ElkOty 

Elm  Creek  

Sprirtgfield 

New  York  

New  York  

Los  Angelas  

New  Yort<  

Washington  

EnfieW  

Miami 

Er>glewood  

Eskridge  

Forth  Worth  

Del  City  

Dallas  

San  Antonk)  

Oklahoma  City  . 

Stamford 

Fairview 

Fairview 

Houston 

Galva 

Ogden  

TustJn  

McLean  

McLean  

Trimble  

Buckeye  

Tryon  

Huntsville 

Lamberton  

Lamberton  

La  Crosse 

Comstock  

Eufaula  

Elmo  

WiTK^hester  

Massena 

Kanaranzi  

Sargent 

Lauders  

Hart  

Kanawha  

Rising  City 

Kilgore  

Lyons  

nrloiuUOC^   ••••■ 

MadisonvWe  

Afton 

Exeter 

Brookshire 

Clarissa  

Dexter 

Holyoke  

Lewistown  

Round  Lake 


CO 

TX 

NH 

lA 

AL 

TX 

TX 

Rl 

Rl 

HI 

NM 

TX 

OK 

NE 

MA 

OK 

NE 

OR 

NY 

NY 

CA 

NY 

DC 

CT 

FL 

CO 

KS 

TX 

OK 

TX 

TX 

OK 

CT 

OK 

OK 

TX 

KS 

LIT 

CA 

VA 

VA 

TN 

AZ 

OK 

MO 

MN 

MN 

KS 

NE 

OK 

MO 

TN 

lA 

MN 

NE 

TX 

TX 

lA 

NE 

NE 

SD 

ND 

TX 

OK 

MO 

TX 

MN 

KS 

CO 

IL 

MN 
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Bank 
No. 


4161 

4142 

4071 

2461 

4435 

1981 

5810 

2277 

4059 

2451 

4146 

2926 

2575 

4483 

8016 

8021 

4134 

1926 

5971 

4203 

1970 

8707 

4137 

2793 

5930 

5931 

4286 

2429 

2260 

4100 

2891 

2965 

294C 

4064 

4177 

2801 

1989 

2475 

6782 

2558 

4153 

2265 

4262 

2979 

4131 

5989 

5941 

2635 

2589 

1941 

4356 

2526 

2645 

2646 

2474 

4543 

1999 

2000 

2001 

2002 

2003 

2004 

2005 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

2013 


Name 


Fanners  State  Bank  of  SchuJentHjrg 

FaimerB  State  Bank  ot  Shiro.  Texas 

Farmers  State  Bank  of  Yuma 

Farmers  State  Bank,  St  Joeeph,  MO  

Federal  Firwx^e  A  Mortgage,  Ltd 

Fede.'al  Reserve  Bank  of  Richmond  

Federated  National  Bank  ....„ 

FWoWyBank  

Fidettty  Bank  

Fidelity  Bank  of  Denver ^ 

Fidelity  Bank.  HA 

FideUty  National  Bank !.."Z!ZZ!!!"... 

Fiiimora  County  Bank  „..!.."..""!!!"!"!!!!. 

Financial  Center  Bank,  N.A !"*..."!!!!!!!"!!!" 

Flrwndal  Informatjon  System  (FIS)  .!."!.""!!!!!]!!!"!!!!! 

Flrwidal  Services  Brwwh 

Rrst  Acadlarw  Bank  

First  Alat)anr>a  Bartkshares  ....: !.Z!I!/ 

First  Amertoan  Bank 

First  Arrierlcan  Bank  &  Trust !!.!!!!!"""""!"! 

First  American  Bank  &  Trust  NA !.!!!!!"!!.!!!!!!!!!!!! 

First  American  Bank  and  Trust !.!!!!!!!!!."."!!!!!!."! 

First  American  Bank  and  Toist '.."|" 

First  American  Bank  arxl  Toist  of  Baytown  

First  American  Bank  and  Tmst  of  Friends  

Rrst  American  Bank  and  Trust  of  Manvel 

First  American  Bank  for  Savings "Z 

Rrst  American  Banking  Company 

Rrst  Augusta  Bank  A  Trust  Company "Z 

First  Bank 

First  Bank ..ZZZ'"""'""". 

Rrst  Bank  &  Trust 

Rrst  Bank  &  Trust  Co '."""' 

First  Bar*  &  Tnist  Company 

First  Bar*  &  Toist  Company "'.'''"'"'' 

First  Bank  and  Trust " 

First  Bank  and  Trust """" 

Rrst  Bank  and  Tmst 

Rrst  Bank  arxl  Trust  Company  

First  Bank  and  Trust  of  Idaho 

Rrst  Bank  Natior«i  Associatkxi 

First  Bank  of  Macon  County ,„..". 

First  Bank  of  Piano '.''".''"'''"'". 

First  Bank  of  Rowlett  „ 

Rrst  Bank  PinevMIe .'. "1."..."".""""!"."." 

First  Bankers  Tmst  of  Bossier  City  

Rrst  Capitol  Bank  '.""!!' 

Rrst  Charter  Bank  

First  Citizens  Bank 

First  City  Banc  [. 

Rrst  City  Bank  [ 

Rrst  City  Bank  

First  Crty  Bank  of  Atoka 

Rrst  City  Bank  of  King  Crty,  Missouri 

Rrst  City  Bank,  N.A 

Rrst  City  CottecUng  Bank 

Rrst  City— Altee 

Rrst  City— Aransas  Pass 

First  aty— Austin 

First  City— Boaurrxxrt „ 

First  City— Bryan _ 

Rrst  City— Corpus  Chflsti .ZZ...Z 

Rrst  City — Dallas 

First  City— a  Paso  '. [.,'.„.'. 

Rrst  City— Graham 

Rrst  City— Houston ; [ 

First  City— Kountze 

Rrst  City— Lake  Jackson „ 

Rrst  aty— Lufkin  „  .    . 

First  Qty—MadisonvWe  

Rrst  City— Midland  


City 


Schuler>t>uro  

ShIro 

Yuma 

St  Joseph  

Hofvalulu  

Richmond  

Live  Oak 

Lmca 

Scottsdale  

Denver , 

San  Antonto  , 

Fort  Worth  

Geneva  

San  Frar>cisco  .... 

Washinglon  

Washington  , 

Eunice  

Montgomery  

San  Antonks  

West  Palm  Beach 

Lake  Worth 

West  Palm  Beach 
West  Palm  Beach 

Baytown  , 

Frierxtewood 

Manvel 

Boston  , 

ParxJIeton 

Augusta  

Cok>rado  Springs 

Bak:h  Springs 

Bryan 

Duncan 

Yale  

Cedar  Hill  

Tomball  

Hamsburg  

Tracy  City 

Booker  

Malad  City 

Cleveland  

Notasulga 

Plarx)  

Rowiett  

Pineville 

Bossier  City 

West  Columbia  .... 

Denver 

Dallas  

Houston 

New  Orisans  

Glerxtale 

Atoka 

King  City 

Oklahoma  City  .... 

Houston 

AHce  

Aransas  Pass 

Austin  

BeaumoTTt 

Bryan 

Corpus  Christi  

Dallas  

El  Paso 

Graham  

Houston 

Kountze  

Lake  Jackson  

Lufkin 

MadisonvUta  

Midlwtd 


State 


TX 

TX 

CO 

MO 

HI 

VA 

TX 

MS 

AZ 

CO 

TX 

TX 

NE 

CA 

DC 

DC 

LA 

AL 

TX 

FL' 

FL 

FL 

FL 

TX 

TX 

TX 

MA 

OR 

GA 

CO 

TX 

TX 

OK 

OK 

TX 

TX 

IL 

TN 

TX 

ID 

OH 

AL 

TX 

TX 

LA 

LA 

TX 

CO 

TX 

TX 

LA 

CA 

OK 

MO 

OK 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
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Bank 
No. 


4138 

2014 

2015 

2016 

2017 

2018 

4523 

4524 

4525 

4526 

4527 

4528 

4529 

4530 

4531 

4532 

8040 

4533 

4534 

4535 

4536 

4537 

4538 

4539 

4540 

4541 

4542 

4278 

4128 

4304 

2358 

2678 

4470 

4108 

4106 

4107 

4110 

4109 

4521 

6479 

2708 

5957 

1955 

4022 

6599 

4484 

4516 

4486 

4485 

4488 

1997 

4419 

5926 

2948 

5933 

2766 

1940 

1969 

4555 

4329 

4388 

2699 

4371 

1912 

1975 

4252 

5476 

5953 

2619 

2535 

2537 


Name 


Rrst  City — National  Bank  &  Trust  Company 

Rfst  City— Oranfle 

Rrst  City — Sar  Angeto 

Rrst  City — San  Antonio 

First  aty— Sow  Lake  

Rrst  aty— Tyter 

First  City,  Alice,  Texas 

First  City,  Aransas  Pass  

Rrst  dry,  Austin  

First  City,  Beaumont 

First  City,  B^an 

First  City.  Corpus  Christi  

Rrst  City.  Daiias  

Rrst  City.  El  Paso 

First  City,  Graham  

First  City.  Houston 

Rrst  City,  Houston 

Rrst  City,  Kountza  

First  City,  Lake  Jackson  

First  City,  LulVin 

First  City,  Madisonville 

First  City,  Midland 

First  City,  Orange  

First  City,  San  Angeto 

First  City.  San  Antonto 

Rrst  City,  Sour  Lake 

First  aty,  Tyler  

First  Comanche  Bank 

Rrst  Commerce  Nabonal  Bank  

First  Commerce  Bank  of  Florida  

Rrst  Commerce  Bank  of  Havykins  County  ... 

Rrst  Commerce  Bank  of  Texas,  N,A  

Rrst  Community  Bank  of  Cherokee  

First  Consoiidated  Bank— Buda,  N.A  

First  Consolidated  Bank — Ferris 

First  ConsoikJated  Bank— Hillsboro.  N.A 

Rrst  ay.sc<kJated  Bank— Pleasant  Run  

Rrst  ConsolWated  Bank— Ftosetwd.  N.A  

Rrst  Constitution  Bank  

Rrst  Continentai  Bk  4  Tr  Co  of  Del  Cty 

Rrst  ContineolaJ  Bk  of  flockrimmon,  N.A  .... 

Rrst  ContJoentaJ  NationaJ  Bank 

First  Dakota  Natkmai  Bank 

First  Eastern  Bank  and  Tnjst  Co 

Rrst  Enterprise  Bank  

First  Exchange  Bank  of  Cape  Girardeau  

First  Exchange  Bank  of  Little  Rock  

Rrst  Exchange  Bank  of  Madison  County 

First  Exchange  Bank  of  North  St.  Louis  C  ... 

Rrst  Exc*~ange  Bank  of  St  Louis 

First  Federa'  Bank  

First  Hanover  Bank 

Rrst  Houston  Bank  N.A 

First  Industnai  Bank 

Rrst  Intercounty  BAML  AMD  Toist  Co.  of  ... 

Rrst  Interstate  Bank  of  Alaska  

Rrst  Interstate  Bank  of  O.K.  City  

Rrst  Interstate  Bank  of  Washington 

Rrst  Lehigh  Bank 

Rrst  Manne  Bank  of  Florida 

Rrst  Mexia  Bank 

Rrst  MicJwest  Bank  

First  Mutual  Bank  for  Savings  

First  Nan  Bank  &  Trust/O.K.  City 

Rrst  Nattonal  Bank  

First  Nattonal  Bank 

First  NaikDnal  Bank  

First  NatkxiaJ  Bank  

Rrst  Natior^  Bank  

First  National  Bank  

Rrst  Nattonai  Bank  


City 


State 


New  York  

Orange  

San  Angelo  

San  Antonkj  

Sour  Lake 

Tyler  

AiKe  

Aransas  Pass  .... 

Austin  

Beaurrxjnt 

Bryan 

Corpus  Christi  ... 

Daiias  

El  Paso 

Graham  

Houston 

Houston 

Kountze  

Lake  Jackson  .... 

Lufkin 

Madisonvilia  

Midland 

Orange  

San  Angeto  

San  Antonto  

Sour  Lake 

Tyler  

Comanche 

Phoenix  

Boca  Raton  

Rogersville  

Houston  

Woodstock  

Buda 

Ferris  

Hillst)oro  

Lancaster  

Rosebud  

New  Haven  

Dei  aty  

Coiorado  Springs 

Houston 

Yakton  

New  Orleans  

Oakland 

Cape  Girardeau  . 

Little  Rock  

Frederlcktown 

Florissant 

St.  Louis 

Watertxjry 

Wilmington  

Houston 

Rocky  Ford 

New  York  City  .... 

Anchorage 

Oklahoma  City  ... 

Seattle  

Walnutport 

Palm  City 

Mexia 

Marysville  

Boston  

Oklahoma  City  ... 
Oklahoma  City  ... 

PurceH  

Snyder  

Covington  

Wilkjws 

Tipton  

Gorman  


NY 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

AZ 

FL 

TN 

TX 

GA 

TX 

TX 

TX 

TX 

TX 

CT 

OK 

CO 

TX 

SO 

LA 

CA 

MO 

AR 

MO 

MO 

Pi«D 

CT 

NC 

TX 

CO 

NY 

AK 

OK 

WA 

PA 

FL 

TX 

MO 

MA 

OK 

OK 

OK 

TX 

LA 

CA 

lA 

TX 
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Bank 
No. 


2893 

1950 

4381 

6687 

2536 

4018 

2944 

2943 

2438 

4322 

2437 

5821 

2912 

2568 

2673 

5448 

5360 

5686 

4364 

2957 

4150 

4256 

4273 

2651 

5934 

4198 

2444 

4013 

2689 

4127 

4173 

2428 

2482 

4197 

2552 

4288 

4270 

2820 

2522 

4428 

1920 

4002 

2344 

2659 

2796 

2391 

4031 

5741 

4298 

2549 

2657 

2577 

2623 

5629 

2538 

5771 

4506 

5999 

5815 

2441 

4416 

4192 

5727 

2580 

1993 

4549 

4258 

2355 

2530 

2851 

2852 


Hame 


FTfst  NatJonaJ  Bank 

Rrst  National  Bank  &  Tnjst  Co  (Bums)  .. 
First  Natkxtal  Bank  and  Trust  Company  . 
First  National  Bank  and  Trust  of  Norman 

Rrst  National  Bank  at  Douglas 

First  National  Bank  at  Osv^go 

Rrst  Natkxwl  Bank  In  Bogota 

Rrst  National  Bank  In  Center  

First  National  Bank  in  Clai1(8vttie 

Rrst  Natkjnal  Bank  in  Kaufman 

First  h4attonal  Bank  In  Martow  

Rrst  National  Bank  In  West  Concord 

Rrst  rational  Bank  of  Atascodta  

First  Nabonal  Bank  of  Borger 

First  Natkx>a)  Bank  of  Brajman  

Rrst  National  Bank  of  Brownir>g 

Rrst  Natkjnal  Bank  of  Carrington  

Rrst  Natkxwy  Bank  of  Carter 

Rrst  National  Bank  of  Cedar  Hill 

First  f^lational  Bank  of  Cedar  Park  

Rrst  National  Bank  of  Co(t>ert  

Rrst  National  Bank  of  Corpus  Christ! 

Rrst  Natkxial  Bank  of  Crosby  

First  National  Bank  of  Crosby  

First  National  Bank  of  Del  City 

First  Natkxial  Bank  of  DeSoto 

First  National  Bank  of  Eads 

Rrst  National  Bank  of  East  Baton  Rouge 

Rrst  Natkjnal  Bank  of  Elbow  Lake  

First  Natkjnal  Bank  of  Frisco 

Rrst  Natkjnal  Bank  of  Garland 

Rrst  National  Bank  of  Gaykjrd  

Rrst  National  Bank  of  Gienrock  

Rrst  NatK>nal  Bank  of  Grand  Saline 

Rrst  National  Bank  of  Irving  

First  Natiorwl  Bank  of  Jackson 

Rrst  ftetkxial  Bank  of  Kennedale 

Rrst  Natkxwl  Bank  of  Kingwood , 

Rrst  Natkxwl  Bank  of  Lincoln  Co 

Rrst  Natronal  Bank  of  Miami  

First  Natkxial  Bank  of  Midland  

Rrst  Natonal  Bank  of  Nocona  

Rrst  National  Bank  of  Oak  Lawn  

First  National  Bank  of  Oiney  

Rrst  NatKxial  Bank  of  Port  Allen  

First  National  Bank  of  Prror  Lake  

First  National  Bank  of  Richardson 

Rrst  Natk)nal  Bank  of  Rifle 

First  Natkxwl  Bank  of  Rowlett 

Rrst  Natkxial  Bank  of  fluston  

Rrst  Natkjnal  Bank  of  Sapulpa 

Rrst  NatKXial  Bank  of  SherkJan  

Rrst  NatKXial  Bank  of  StewaMviHa  

Rrst  Natkjnal  Bank  of  Teague 

Rrst  Natkxial  Bank  of  Tekemah 

Rrst  Natkxial  Bank  of  Temple 

Rrst  Natkxial  Bank  of  Texas „ 

First  Natkxial  Bank  of  VaM 

First  htetkxial  Bank  of  Weslaco „ 

Rrst  Natkxial  Bank  of  Woodbine 

Rrst  Natkxial  Bank,  Bedford  

First  l^tkxial  Bank,  Northeast  

First  Natl.  Bank  in  CordeO  

Rrst  Natl.  Bank  of  Prarie  City 

First  f^w  Hampshire  Bank 

First  New  York  Bank  for  Business  

Rrst  Pacifk:  Bank 

First  Peoples  Bank  of  Washingkxi  County 

First  Progressive  Bank  

First  Republic  Bank.  A  &  M 

First  Repuoltc  Bank.  Abilene.  N.A 


City 


Austin  

Bums 

Blackwell  

Norman  

Douglas 

OsMi«go 

Bogota 

Centsr 

Clarksvile 

Kaufman  

Martow 

West  Concord  .. 
Hanis  (Humble) 

Borger  

Braman 

Browning  

Carrtngton  

Carter 

Cedar  HBI  , 

Cedar  Park 

Colbert 

Corpus  CtxistI  .. 

Crosby 

Crosby 

Del  City  

DeSoto  

Eads  

Baton  Rouge 

Elbow  Lake  

Frisco  

Gartend  

Gaykxd 

Glenrock 

Grand  Saline 

Irving  

Jackson  

Kennedale  

Kingwood  

Ruktoso 

Miami 

k^diand 

Nocona  

Oak  Lawn 

dney 

Port  Allen  

Prkx  Lake 

Rtehardson 

Rifle  

Rowiett 

Ruston 

Sapulpa 

SherWan 

Stewartville 

Teague , 

Tekemati  

Temple  

Webster 

Vail  

Weslaco  

Woodbine 

Bedford 

Austin  

CordeH 

Prarie  City  

Manchester  

New  York  

Beverty  Hills  

Johnson  City  

Metarie  

A  &  M  

Atxiene  


Stats 


TX 

KS 

OK 

OK 

WY 

KS 

TX 

TX 

TX 

TX 

OK 

MN 

TX 

TX 

OK 

Ml 

NO 

OK 

TX 

TX 

OK 

TX 

ND 

TX 

OK 

TX 

CO 

LA 

TX 

TX 

KS 

WY 

TX 

TX 

TN 

TX 

TX 

MM 

FL 

TX 

TX 

IL 

TX 

LA 

tx 

CO 

TX 

LA 

Ott 

WY 

MN 

TX 

NE 

OK 

TX 

CO 

TX 

lA 

TX 

TX 

OK 

lA 

HH 

NY 

CA 

TN 

LA 

TX 

TX 
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Bank 
No. 


Name 


City 


State 


2848 
2863 
2854 

2855 

2856 

2857 

2846 

2858 

2859 

2860 

2861 

2849 

2863 

2864 

2865 

2866 

2867 

2847 

2868 

2869 

2870 

2871 

2872 

2873 

2874 

2875 

2876 

2877 

2878 

2850 

2879 

2880 

2881 

2882 

2883 

2885 

2884 

1921 

3958 

2379 

2435 

4361 

4112 

4460 

2498 

4124 

2318 

5963 

6796 

2947 

2920 

2923 

2981 

2950 

4007 

4069 

4066 

2542 

2506 

2528 

2543 

2783 

2695 

2684 

2756 

6896 

6898 

8011 

4439 

4339 

4303 


First  Republic  Bank.  Austin.  N.A 

Rrst  RejxjMc  Bank.  Brownwood,  N.A 

First  Rapubik:  Bank.  Cl6bum«,  N>  

Rrst  RapuWk:  Bank.  Clrtton,  (SB) 

First  Repubic  Bank.  Conroe.  N.A 

Rrst  Republic  Bank.  C<x9k:ana.  N.A 

First  Repubik:  Bank.  Dallas.  N.A  

Rrst  Repubik:  Bank.  Oenison.  N.A 

Rrst  Repubik:  Bank.  El  Paso.  N.A  

Rrst  Repubik:  Bank.  Ennis.  N.A 

Rrst  Repubik:  Bank.  Forney  (SB) 

Rrst  Repubik:  Bank.  Fort  Worth.  UA 

First  Repubik:  Bank.  Galveston.  N.A 

Rrst  Repubik:  Bank,  Greenville.  N.A 

First  RepuiJik:  Bank.  Harlingen.  N.A 

Rrst  Reput>ik:  Bank.  Henderson,  N.A  

Rrst  Repubik:  Bank.  Hillsboro  (SB) 

First  Repubik:  Bank.  Houston.  N.A 

First  Repubik:  Bank,  Jefferson  County  (SB) 

First  Repubik:  Bank.  Lubbock.  N.A  

First  Repubik:  Bank,  Lufkin,  (SB)  

Rrst  Republic  Bank.  Malakoff  (SB)  

First  Repubik:  Bank.  Mkliand.  N.A  

Rrst  Repubik:  Bank,  IMinerai  Wells.  HA  .... 

First  RepuWk;  Bank.  Mt  Pleasant.  N.A 

Rrst  Republic  Bank.  Octessa.  N.A 

Rrst  Republic  Bank,  Paris  (SB) 

Rrst  Repubik:  Bank,  Piano,  N.A 

Rrst  Repubik:  Bank.  Rk:hmond,  N.A 

First  Repubik:  Bank,  San  Antonio,  N.A  

Rrst  Repubik;  Bank,  Stephenville.  N.A  

First  Repubik:  Bank.  Temple.  N.A 

First  Republic  Bank.  Tyler.  N.A  

First  Repubik:  Bank,  Vtetoria  (SB) 

Rrst  Republic  Bank,  Waco,  N7A 

First  Repubik:  Bank.  Wk:nrta  Falls.  N.A  

First  Repubik:  Bank.  Williamson  County,  .... 

Rrst  RepublloTJCNB 

First  Repubik:/NCNB  Residual  Asset  Pool  .. 

First  Security  Bank  

First  Security  Bank  

First  Security  Bar*  

Rrst  Security  Bank  &  Trust  Co 

First  Security  Bank  of  AnacorxJa 

Rrst  Security  Bank  of  Dickson  

First  Security  Bank  of  Glendive 

Rrst  Security  Bank  of  North  Arkansas 

First  Sendee  Bank  For  Savings 

First  Sierra  Bank  

First  Southwest  Bank 

First  St  Bank  TaJihina  

First  State  Bank 

Rrst  State  Bank 

First  State  Bank 

Rrst  State  Bank 

First  State  Bank 

Rrst  State  Bank 

First  State  Bank 

First  State  Bank 

First  State  Bank  

First  State  Bank 

First  State  Bank 

Rrst  State  Bank 

First  State  Bank 

Rrst  State  Bank 

Rrst  State  Bank  

First  State  Bank 

Rrst  State  Bank 

Rrst  State  Bank 

First  State  Bank 

First  State  Bank 


Austin  

Brownwood  

Cleburne 

Otfton  

Conroe  

Corsk»na 

Dallas  

Denison  

El  Paso 

Ennis  

Forney 

Forth  Worth 

Galveston 

Greenville  

Harlingen 

Henderson 

Hillsboro  

Houston 

Jefferson  County  . 

Lubbock  

LufWn 

Malakoff 

MkJland 

Mineral  Wells  

Mt.  Pleasant 

Odessa  

Paris 

Rano 

Richmorxl  

San  Antonio  

Stephenville 

Temple  

Tyler  

Vk:tor1a  

Waco 

Wkrfijta  Falls 

Williamson  County 

Dallas  

Addison  , 

Erwin  

Sandwkrh , 

Roanoke  

Haughton 

Anaconda  

Dickson  

Glendive  

Horseshoe  Bend  .. 

Leominster  

Bishop  

El  Dorado 

Talihina 

Seminole  

Rogers 

Harper  

Deanville  

Pflugerville 

Liberty  

White  Ckxxl  

Jet  

Cache  

Memphis 

OiHon 

Milfofd  

Sisseton  

Oakdale 

BiarKhard 

Wtltow 

Atmore 

Bangs  

Weimar 

Lexington 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TN 

IL 

VA 

LA 

MT 

TN 

MT 

AR 

MA 

CA 

OK 

OK 

OK 

TX 

TX 

TX 

TX 

TX 

KS 

OK 

OK 

TX 

OK 

TX 

SD 

NE 

OK 

OK 

AL 

TX 

TX 

OK 


Federal  Register  /  Vol.  58,  No.  66  /  Thursday,  April  8,  1993  /  NoUces 


18263 


BIF:  FDIC  Commercial  Banks— Continued 


Bank 
No. 


6692 

2S61 

2648 

2740 

8003 

4183 

2454 

6645 

2251 

4068 

2248 

8038 

6796 

4154 

4277 

2725 

2677 

5919 

2961 

2612 

1917 

6568 

1992 

4201 

2551 

4360 

2792 

2814 

5979 

4279 

4445 

4508 

6312 

3953 

5308 

2686 

4292 

5928 

2929 

2604 

8055 

5969 

2890 

6469 

2392 

4153 

2276 

4205 

2479 

2407 

2785 

5580 

2431 

2450 

4363 

3955 

1988 

2588 

5967 

4430 

4280 

4014 

4121 

4122 

1901 

4544 

282S 

2275 

2315 

1960 

2400 


Name 


Rrtt  Slate  Bank  &  Trust  Company  

Rrst  State  Bank  And  Trust  o<  Edmburg 

Rfst  State  Bank  of  Atmore 

First  State  Bank  of  Bovfna 

First  State  Bank  of  ColmesneB 

Rrst  State  Bank  of  CrandaH 

First  Stats  Bank  of  Elgin  1"']"" 

First  State  Bank  of  Forest  City !"•!"""."! 

Fifst  State  Bank  of  Hudson  County 

First  State  Bank  of  McWnney  " 

First  State  Bank  of  Norttwm  California 

First  State  Bank  of  OWon  

Rrst  State  Bank  of  Pattonstjurg 

First  State  Bank  of  Regent 

Rrst  State  Bank  of  Rising  Star 

First  State  Bank  of  Rotllr^orie 

Rrst  State  Bank  of  Saginaw 

Rrst  State  Bank  of  Shoshoni 

First  State  Bank  of  Texas 

Rrst  Slock  Yards  Bank l."!!!!"!!""!!""!"""Z! 

Rrst  Tennessee  Corp 

Rrst  Trust-Bank  of  i.akefiekj .„ !!!!»I!!!!!!!!!!!!!!!!!!."!!!!!."."!!!!!! 

First  Union  Nattonal  Bank ""."I!""!"."l 

First-Taytor  National  Bank !!"!!!!!!!"!! 

RorWa  Center  Bank 

RorkJa  State  Bank ..!...."..I!!Z1"!!!!ZIZ    7 

Rower  Moorxl  Bar* ..""""!" 

Forest  City  Bank  And  Tmst  Company  '!7!!!.1"7777.!!7!7 

Forestwood  Natiooal  Bank  of  Dallas 

Fort  Worth  State  Bank !!!!."7!!!!!I."!!."7!!!.". 

Fountain  Bank "' 

Foxworth  Bank l..'77777!7!!!!!!..".!~! 

Franklin  Bank 

Franklin  Cons  Off  CP  ZZ^ZZZZHZ'Z 

Franklin  National  Bank 

FRB,  Delaware  ...I!....77....".." 

Freedom  Natkxwl  Bank  of  New  York 

Frerx^hman  Valley  Bank  

Frontier  National  Bank !..."""!."!."."".".""!.Z! 

Frontier  r4atk)nal  Bank 

FSLIC  Resolutkxi  Fund  "!!"""'""!"" 

Fulshear  State  Bank .7."."!!" 

Galena  Park  State  Bank !.."!!""""""!"!!  ." 

Gamaliel  Bar*  "!!".7..."Z 

Garden  Community  Bank ....".1"""."."".."".....".""!"" 

Gateway  Natkxwl  Bank !".."."!!7!!" 

Gateway  National  Bank  of  Chicago  .77"!"""""".""!!! 

Gentry  County  Bank  

Gilpin  County  Bank !!!!!!!!!!!!!!!!!!!!!!!!!!!!!" 

Qirod  Tojst  Company 

Qtobal  Bank  of  Miami  !.!.!!7!!!!7  ! 

GoWen  Pacific  National  Bank !! 

GokJen  Spike  State  Bank  

Gokten  Valley  Bank 

Qoklome  

Qowome !<..!!!!!!!!!!!!!!!!!!!!!7!!!!!!!!!!! 

QoWome  Federal  Savhrigs  Bank !!!!!!!!!!!!!!!!!!!!!!7!!!!!!!!!!!! 

Qraettinger  State  Bank f' 

Grand  Canyon  State  Bank  !!7.!!!!!!!!!!.!.!!!!.!! 

Granite  Co-Operative  Bank !.!!...!..! 

Great  Western  Natkxtal  Bank !!!.!!!!!!!!!..!!!.!.!!!!!!!!! 

Greater  Texas  Bank.  Leander !!!!!!!!!!!!!..!.!..!! 

Greater  Texas  Bank,  North,  N.A 

Greater  Texas  Bank,  Southwest  !..!..!!.!!!!!! 

GreenwkrfVMetropolltan  Savings  Bank 

Greenwood  Bank  of  Bethel.  Inc  !.!!.!!!!!!!!!!!!!!!.!!!! 

Guaranty  Bank !!.!..!......!.!..!!!!! 

Guaranty  Bank  Arxl  Trust 

Guaranty  Bond  State  Bank !!.!!!!!!!!!!!!!!!!!!!!! 

Guaranty  Natkx^  Bank  

Guaranty  State  Bank  of  Saint  Paul  


City 


Edinburg 

Edk*urg 

Atmore 

Bovlna  

CotmesneN  .... 

CrvxlaH 

Elgin  

Forest  City 

Jersey  Oty  .... 

Mcklriney 

San  Leendro  . 

Oltton 

Pattor^stHKg  ... 

Regent 

Rising  Star  .... 

RoUingstone  .. 

Saginaw  

Shoshoni  

DuncanvHIe  .... 

St.  Joseph 

KnoxvHIe 

Lakefiekj 

Charlotte 

Taykx 

Ortarxjo  

HoMay  

Flower  Mound 

Forest  City 

Dallas  

Fort  Worth 

Scottsdale  

Foxworth  

Houston 

FrankHn  

New  York  

Delaware 

New  York  

Palisade  

Round  Rock  ... 

Vista  

Washington  .... 

Fulshear 

Galena  Park  ... 

Gamaliel 

Garden  Grove 

Ptioenix  

Chicago 

Alt>any  

Black  Hawk  

San  Juan 

Hialeah 

New  York  

Tremonton 

Turtock  

Buffalo  

Buffalo 

Buffato  

Graettinger  

Scottsdale  

Quincy 

Lewisville 

Leander  

Austin  

Austin  

New  York  

Bethel  

Dallas  

Chk»go  

Red  Water 

Austin  

St  Paul  


State 


TX 

TX 

AL 

TX 

TX 

TX 

OR 

MO 

NJ 

TX 

CA 

OK 

MO 

ND 

TX 

MN 

TX 

WY 

TX 

MO 

TN 

MN 

NC 

TX 

FL 

FL 

TX 

lA 

TX 

TX 

AZ 

MS 

TX 

MA 

NY 

DE 

NY 

NE 

TX 

CA 

DC 

TX 

TX 

KY 

CA 

AZ 

n. 

MO 
CO 
PR 

a 

NY 

UT 

CA 

NY 

NY 

NY 

lA 

AZ 

MA 

TX 

TX 

TX 

TX 

NY 

CT 

TX 

IL 

TX 

TX 

MN 
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No. 


Name 


City 


State 


4545 

4190 
5973 
1995 
2446 
1925 
2696 
4403 
5927 
3957 
4001 
5932 
2621 
4299 
4026 
6505 
6465 
2343 
6852 
4553 
2373 
8191 
2601 
2764 
4060 
2291 
2896 
4517 
4382 
4394 
4030 
6399 
4211 
3533 
5935 
4495 
4518 
5924 
3904 
2649 
4151 
4221 
4552 
4176 
4462 
4446 
5974 
5977 
5757 
4166 
6455 
29SC 
2546 
4274 
2256 
5965 
4547 
2445 
4405 
4246 
3909 
2976 
2403 
4487 
8043 
1967 
2805 
2534 
2483 
3488 
4012 


Guaranty-FkBt  Trmt  Co 

Guardian  Bank „ 

Guardian  Bank  N.A. 

Gunniaon  Bank  and  Trust 

HaMfax  Nattonai  Bank  ot  Pon  Orange 

Hamburg  SBi/Home  Savlnga  Bank  

Han«ton  County  State  Bank  

Hartxx  Natkx^  Bank  of  ConnectkAJt 

Harris  County  Bank,  NX  „ 

Harttofd  Cons.  OfBce— CP  

Harvard  Bank 

HayMvWa  Savings  Bank 

Hays  State  Bank _ 

Heights  Bank  

Hekjtes  Stats  Bank 

Herstord  State  Bank 

Heritage  Bank 

Herttage  Bank  

Herrtage  Bar*  Bank  arxl  Trust 

Herttage  Bar*  For  Savings  

Heritage  Bank  o<  Bureau  County  

Herttaoe  Natkxwl  Bank 

Heritage  Nationai  Bank 

Heritage  Natkxwl  Bank 

Hidalgo  County  Bank  &  Trust 

Htgti  l_ake«  CorrvTHjntty  Bank  

Hightend  Park  Natkjnal  Bank  

HtgWands  Communtty  Bank,  NA  

Hillsborough  Bank  &  Trust  Company 

Hilton  Head  Bank  &  Trust  Company,  UA 

Hobty  Community  Bank 

HohenwaW  Bank  aryJ  Trust  Company  

Home  National  Bank  ol  Milford  

Home  Savlf>gs  Bank 

Home  Stats  Bank  

Home  State  Bank,  Lor>gton.  Kansas 

Hometown  Bank  

Houston  Commerce  Bank  

Houston  ConsolWated  Office 

Hub  Ctty  Bank  &  Toist  Company 

Huflman  Bar* 

Huten  Nattonai  Bank 

Huntington  Pacific  Thrill  &  Loan 

Impertai  Bank _ 

Independence  Bank 

Indeperxlerx»  Bank  ..„_ 

Independent  Bank— East  N> 

Independent  Bank— N.A.  

Independent  National  Bank  

Independent  NatkxwJ  Bank  

IrxJian  Springs  State  Barw 

Inrtustriai  Bank  

ir>dustnai-Natl  Bank  of  East  Chicago  

Ingram  State  Bank 

Intemattonal  C«ty  Bank  a-xl  Trust 

Interstate  Bank  of  Commerce 

Investors  Bank  &  Trust  Co  

Inwood  State  Bank  „ 

lorw  Savings  Bank 

Iredell  State  Bank  

In/Ire  Cons  Oft  CP  

Island  Bank 

JacKson  County  Natk^nal  Bank  

Jackson  Exchange  Bank  and  Trust  Company 

Jefferson  Guaranty  Bank 

Jefferson  Guaranty/Royai  Windsor  HoW  

Je^a'ngs  Bar*  

Johnson  County  Bank  „ 

Kansas  American  Bank  

Kansas  City  Area  Consoitdated  CP's 

Katy  Natiof^  Bank  


Waltham „ MA 

Scottsdale  ...*. AZ 

Henpstead _..  NY 

Gurvilson „ _..  CO 

Port  Orange  _ FL 

Brooklyn  NY 

LocWand  ....„ OH 

Branford ».... CT 

Houston TX 

Harttonl  CT 

Tulsa  _ _..  OK 

HayesvWe „ _..  lA 

Hays  „ KS 

Harker  Heights  TX 

HekJtes TX 

Hereford  _..  CO 

Anaheim CA 

AsMand  _ _..  on 

SaK  Lake  ..._ _ UT 

Holyoke  „ IMA 

Oepue IL 

Richardson  TX 

Richardson  _ TX 

Austin  „ TX 

Mercedes  „ TX 

La  Pine  .._ „„ OR 

Dallas  _..  TX 

CUnton  Township  NJ 

MHford  _..  NH 

Hilton  Head  Island SC 

Hobby „ TX 

Hoherwwild  TN 

Mliford  IMA 

Brooklyn  _ NY 

Trent TX 

Longton  _..  KS 

Edison  _..  NJ 

Houston „..  TX 

Houston TX 

Lafayette  LA 

Huffman TX 

Fort  Worth  TX 

Huntington  Beach  CA 

Coral  Gables  ._ _ FL 

Ptano  „ TX 

Los  Angeles  CA 

Rockwall TX 

Coppen TX 

Covlr>a _ CA 

Ptioenjx  _ AZ 

Kansas  City  ...„ _ KS 

Houston TX 

East  Chfcago IN 

Ingram  TX 

New  Orteans  LA 

Miami FL 

Gretna  LA 

Inwood „..  lA 

Tilton  NH 

Iredott  „ TX 

Irvine  CA 

South  Padre  Island  TX 

Tuckarman  AR 

Jacksc>n MO 

Metairie  LA 

Metairie  „ LA 

Jenriings _ KS 

Tecumseah  NE 

Overiand  Partt KS 

Kansas  Oty MO 

Katy  TX 
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Bank 
No. 


4447 

2829 

5991 

3907 

2723 

5967 

8010 

5781 

2691 

5970 

2521 

2626 

2913 

4235 

2971 

8014 

4496 

4448 

2625 

4373 

2704 

2633 

2765 

4016 

4015 

2655 

5986 

2925 

2703 

4165 

4023 

4359 

2812 

2480 

2974 

2280 

4321 

2563 

2819 

4291 

2760 

2967 

2775 

4118 

4393 

8051 

2476 

2751 

4352 

4353 

4311 

8710 

1986 

1987 

4320 

4490 

4330 

8799 

5806 

2686 

1905 

3962 

5943 

4507 

4494 

5962 

4000 

2982 

2983 

2984 

2985 


Name 


Kempton  State  Bank 

Kingstend  National  Bank  „ 

Kirtjy  State  Bank 

Knoxvi«e  ConeolkJated  Office 

La  Marque  Bank  

U  SaHe  State  Bank 

Lago  Nattonal  Bank  

Lago  Vista  NatkxiaJ  Bank 

Lake  Auetki  Na1k)nal  Bank  

Lake  Country  Natkxwl  Bank 

Lake  NatkxwJ  Bank  

Lakeland  State  Bank  

Laketend  State  Bank „ 

Laketand  State  Bank  

Lakeway  Natk)nai  Bank 

Lamis  

Landniark  Bank  for  Savings  

Landmark  Bank  of  Fort  Worth 

LarK*nark  Natkxial  Bank  

Landmark  Thrift  &  Loan  Assodatton  .... 

LanestX)ro  State  Bar* 

Latimer  Bank  &  Trust 

Lewis  and  Ciark  State  Bank 

Lewis  County  Savings  &  Loan  Co 

Lexington  State  Bank  

Uberty  Bank 

Liberty  Baf>k 

Ulwrty  Bank  &  Trust  Cooipany  

Lil>erty  Bank  and  Trust  Company 

Liljerty  City  State  Bank 

LJt>erty  hJational  Bank  „ , 

Lit>erty  Nat»of^ai  Bank  

UncoJn  hJational  Bank 

Linn  County  State  Bank 

Livingston  Bank  

Livingston  State  Bank 

Lockhart  State  Bank  

Lor>e,  Rock  Bank.  Natk)nal  Associatkxi 

Lone  Star  Bank 

Lone  Star  National  Bar*  

Louisiana  Bank  and  Tmst  Company 

Louisiaru  Bank  and  Tmst  Company 

Louisiana  Commercial  Bank 

Love  FieW  NatkxwU  Bank  

Lowell  Institution  for  Savings 

M  Bank  

Madison  Bank  .._ 

Macfison  Bank  and  Trust  Company 

Madison  ftotkx^al  Bank 

Madison  National  Bank  of  Virginia  

Maine  National  Bank  

Maine  Natkxial  Bank  

Mair>e  HaHonai  Bank  

Maine  Savings  Bank 

Maine  Savings  Bank 

MaWen  Tmst  Company 

Manila  Bank „ ^ 

Marian  Bank 

Market  Natkxwl  Bank  

Mariki  hJatkjnal  Bank  

Marquette  Nafl  Bank 

Marquette  Nafl  Bank  Asset  Purchase  .. 

MarshaH  County  Bank  

Massadiusetts  Bank  &  Tmst  Co 

Mayfair  Bank 

Mt)ank— Abilene 

Mt)ank— Alamo,  San  Antonio  

Mbank — Austin 

Mbank — Brer>ham 

Mbar*— Corswana  


Oty 


Mbank— Dallas |  Dallas 


Kempton 

Wngiand  

San  Antonk)  

KnoxviHe 

La  Marque 

La  Salle 

Lago  Vista 

Lago  Vista  

Austin  

Burnet _ 

Lake  Osark 

Pequot  Lakes  .... 
Carixlen  County 

Austin  

Austin  

Washington  

WNtnMui 

Fort  Worth 

Denver 

San  Diego  

Lanestxxo  

Latimer  

Lake  Oswego  .... 

Weston 

Lexington 

Houston , 

Phoenix  , 

Warsaw  , 

Greenwood 

Wlgore , 

Dallas  , 

Lovington 

Arlington  

Unneus  

Denham  Springs 

Livingston  

Lockhart  

Lone  Rock 

Baytown  

Dallas  

Crowley 

Shreveport 

MadJsonville  

Dallas 

Lowen 

DaHas 

Madison 

Rtetvnond  

Washington  

McLean  „ 

Portland 

Portland 

Portland 

Portland 

Portland 

Maklon  

Los  Angeles  

Pfuiadalphia 

Derwer 

Martin  

Minr>eapolis „.. 

Minneapolis 

Brttton 

Brockton 

Chteago 

Abilene  

San  Antonk)  

Austin  

Brenham 

Corsicarfa  


State 

N. 

7X 

TX 

IN 

7X 

LA 

TX 

TX 

TX 

TX 

MO 

MN 

MO 

TX 

TX 

DC 

MA 

TX 

CO 

CA 

MN 

lA 

OR 

WV 

TX 

TX 

AZ 

IN 

LA 

TX 

TX 

NM 

TX 

MO 

LA 

NJ 

TX 

lA 

TX 

TX 

LA 

LA 

LA 

TX 

MA 

TX 

KS 

LA 

DC 

VA 

ME 

ME 

ME 

ME 

ME 

MA 

CA 

PA 

CO 

TX 


SO 
MA 

IL 

TX 

TX 

TX 

TX 

TX 

TX 
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BIF:  FDIC  Commeroal  Banks— Continued 


Bank 
No. 


Name 


City 


State 


298« 

2996 

2987 

2988 

2988 

2990 

2991 

2992 

2993 

2994 

2935 

2996 

2997 

2996 

2581 

2807 

2719 

1961 

4383 

1910 

5992 

2930 

6736 

4207 

2836 

4449 

2335 

4550 

4202 

2975 

4432 

2958 

4323 

4556 

2356 

8050 

4546 

2613 

2296 

4480 

5937 

4287 

4314 

1966 

2933 

4167 

8029 

1929 

4389 

4402 

2745 

3905 

4132 

2292 

4206 

3223 

4245 

2489 

6433 

2914 

3711 

4415 

4454 

2019 

2494 

2603 

2281 

2495 

2497 

1973 

4144 


Mbank— Oenton  County 

Mt>ank— f  ort  Worttt  

Mbank— GreanvlMa  _ 

Mbank — Houston  

Mbank— JerfferBon  City 

Mbank — Longvlew  _ 

Mbank— Marshall 

Mbank— WW  Cittes .♦. 

Mbank— Odessa  ^ 

Mbank— Ofange  . „ „.., 

Mbank— Fkxjnd  Rock  „„ 

Mbank — S,^rman  ...„ 

Mbank— WtetiHa  FeJtt „ „ 

Mbank— Woodlands 

Mc  Cuna  Stale  Bank  

McAllen  State  Bank  

>-k:NuJty  Banking  Company  

MCofp/Dibb/Bank  One 

Mechantes  &  Faimef  Savings  Bank,  FSB 

Mechanics  SB/Syracuse  SB 

Medcentre  Bank,  N.A  _.. 

Medtaal  Center  State  Bank 

Medteine  Bow  State  Bank  

Memonal  Bank,  Natkmal  Associatkm 

Mercartile  Bar* 

Merchant  Nationa!  Bank  „ 

Merchants  ar>d  TaTners  State  Bank  

Merchants  Bank 

Merchants  Bank  o«  Boeton,  A  Co-Operative 

Merchants  Manne  Bank „ 

Merchants  Natksnal  Bank  

Merchants  State  Bank 

Merchants  Trust  &  Savings  Bank „ „ 

Meritof  Savings  Bank  „ „ 

Metro  Bank  

Metro  Natkanal  Bank „ 

Metro  North  State  Bank 

Metropolitan  Bank  &  Tnjst  Company  

Metropiitan  Bank  and  Trust  Company 

Metropolitan  Bank  N.A 

Metropolitan  IndustriaJ  Bank  


Metropolitan  Natkjnal  Bank 

Mefopolitan  National  Bank  

Metropolitan  National  Bar*  

Miami  National  Bank „ 

Miami  National  Bank „ 

Mid  Valley  Bank 

Mid  Valley  Bank/1  st  Bank— Washington 

Mid-Jersey  National  Bank „ 

MkKkHjnty  Bank  and  Trust  Company 

Mkkjle  ParV.  Bank  

MUiand  ConsdKlated  Otfce 

Mklksthian  National  Bank 

Mkllown  NattofwJ  Bank 

Midway  NatkyiaJ  Bank  

Midwest  Area  Consolidated  CP's 

MiJlofd  Savings  Bank 

Mineola  State  Bank  _ 

MineraJ  Bank  of  Nevada „ 


Mingo  Trust  and  Savings  Bar*  

Minneapolis  ConsolUated  Office  CP's  .. 

Mission  Valley  Bank,  NJ<  ....„ „.. 

Mission  Viejo  Natiooa)  Bank 

Missouri  Bridge  Bank  NA  

Missouri  Delta  Bank 

Missouri  Farmers  Bank— MaitlarKt  MO 

Mohawk  Bank  &  Tnjst  Co 

Moncor  Bank.  HA 

Moncor  Bank,  N.A  _ 

Morvoe  Savings  Bank  

Monroe  Savir^js  Bank.  FSB 


Denton  County 

Fort  Wonh 

Greenville  „ 

Houston 

Jefferson  City  .. 

Longview 

MarshaM 

Mid  Cities  

Odessa 

Orarige  

Round  Fkxk  .... 

Sherman  

Wichita  Falls  .... 

Woodlands  

Mc  Cune 

McAllen  

SL  Petersburg  . 

Dallas  

Bridgeport 

Syracuse  

San  Antonk)  .... 
Oklahoma  City 
Medicine  Bow  .. 

Houston 

San  Antonk)  .... 

Fort  Myers 

BIythe  

Kansas  City 

Boston  

Port  Isabel 

Leominster  

Dallas  

Kenner 

Philadelphia 

Midland 

Denver 

Kansas  Oty 

Baton  Rouge  .... 

Tampa  

Washington  

Denver 

McAWen  

Farmers  Brarwti 

San  Antonk)  

Miami 

Miami 

Omak 

Omak 

Somerville  

Nonwood  

Grtmby  

Mklland 

Midtothian 

PuebkJ  :..., 

Dallas  

Chicago  ..._ 

Milford  

Mir>eola 

Las  Vegas 

Mingo  

Minneapolis 

San  Clen'>ente  .. 
Misskm  Viejo  .... 

Kaneas  City 

Hayti  

Mound  City 

GreenfiekJ 

Hobbs  

Rosweil     

Rochester _. 

Ftochester 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

KS 

TX 

FL 

TX 

CT 

NY 

TX 

OK 

WY 

TX 

TX 

FL 

CA 

MO 

MA 

TX 

MA 

TX 

LA 

PA 

TX 

CO 

MO 

LA 

FL 

DC 

CO 

TX 

TX 

TX 

OK 

FL 

WA 

WA 

NJ 

MA 

CO 

TX 

TX 

CO 

TX 

H. 

MA 

lA 

NV 

lA 

MN 

CA 

CA 

MO 

MO 

MO 

MA 

NM 

NM 

NY 

NY 
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BF:  FEMC  COMMERCIAL  BANKS— Continued 


No. 


2640 

4243 

2770 

2685 

1949 

2667 

3795 

4282 

2582 

2317 

6329 

5950 

2788 

2729 

3293 

8012 

4407 

2378 

3956 

1 966 

8706 

5995 

4033 

5794 

2363 

5713 

2818 

2862 

4452 

4230 

2845 

4117 

2307 

4212 

4213 

4215 

4216 

4217 

4218 

4219 

4214 

4220 

4374 

2668 

4375 

1990 

4300 

4412 

4457 

4376 

2578 

4029 

2741 

2337 

2613 

5857 

4483 

4102 

5851 

2272 

4433 

4136 

4027 

2233 

2513 

4269 

4152 

5923 

2465 

2834 

4364 


Name 


MontBomwy  County  Bank,  National  Assocta 

Montgonwfy  National  Bank  

MOfan  National  Bank 

Moreauvttie  State  Bank 

MofBhaad  Natkxia)  Bank  .„ 

Morocco  SWe  Bank „ 

Mortgage  Servicing _ 

Mountain  Rklge  Slate  Bank ..," 

Mountain  Valtey  Bank „ ^ 

Mt  Pteasant  Bank  and  Trust  Company * 

Mt  Zton  Deposit  Bank _ 

Mt  Zjon  Slate  Bank „ •. ]."' 

Mustang  Community  Bank  

Mustang  National  Bank  

Mutual  Savings  Bank 

Nam  Lease  Buy  Out 

Nashua  Trust  Company 

Nari  Bank  &  Tmst  Co  of  Traverse  CHy 

NafI  MTG  Sen^ng  &  Sales— CP  „ 

National  Bancshares  Corp  (NBC)  

Nat)onal  Barxshares  Corporation 

National  Bank  of  Arizorw 

Natfooal  Bank  of  Commerce  of  BrownsviUe 

National  Bank  of  Frederick 

Natkxwl  Bank  of  Odessa 

National  Bank  of  Texas  ^ 

National  Bank  of  Texas  '""'""""Z 

Natkjnal  Bank.  Fort  Sam  Houston 

Natkjnal  City  Bank ', 

t>tatlonal  City  Bank  of  Denver ["Z 

National  FidisWy  Bank "."' 

NatiofMri  Industrial  Bank ZZZZ. 

Nattonal  Security  Bank  .ZZZZZZZ. 

NBC  Bank— Austin,  N.A ZZ^. 

NBC  Bank— Boeme,  N.A "ZZZZZZ. 

N8C  Bank— Houston,  N.A 

NBC  Bank— Kenvflle,  N.A  

NBC  Bank— Rio  Grande  VaHey,  N.A 

hJBC  Bank— San  Antonio,  N.A  

NBC  Bank— Seguin,  N.A 

NBC  Bank— South  Texas.  N.A 

NBC  Bank— UvaWe.  N.A  

New  Bank  of  New  England  (Bridge  Bank)  

New  City  Bank 

New  Connectrcut  Bank  &  Trust  (BrWge  Ban) 

New  Dartmouth  Bank  

Now  England  AJibank  for  Savlrjgs 

New  Hampshire  Savings  Bank 

I^ew  Heritage  Bank 

New  Maine  National  Bank  (Bridge  Bank) 

New  Mexico  National  Bank  

New  Ulm  State  Bank  .'.ZZZZZZ. 

New  World  Nattonal  Bank  ZZZZZZZZ. 

Nowport  Harbour  Nattonal  Bank 

Norman  Bar*  of  Correnerce 

North  An>ertean  Natiorwl  Bank  .* 

North  Amencan  Thrift  and  Loan 

North  Bank,  Natkxwl  Assoc 

North  Central  National  Bank 

I^orth  Point  State  Bank ZZZZZZZ^'. 

North  RkJge  Bank  „ '.'.[ 

I^orth  SkJe  State  Bank  ...._ ..ZZZZZZ 

Northern  Bank  &  Trust ' 

Northern  Ohio  Bank ZZ!. 

Northshore  Bank „ 

Nortt^side  Bank  „ 

Northway  Natkjrwri  Bank  .„ 

Northwest  Bank  ^ 

Northwest  Bank  ' .ZZZZ'. 

Northwest  Bank  &  Trust  ._ 

Northwest  Bank,  N.A  


City 


State 


Houston 

Rocky  HI  

Moran  

MouracHMMe 

MorehMd 

Moreiccu  

inwne  

Wael  Orange 

Conner 

Mt  Pieesarft 

1^  ZJon  

Mt.  Zkxi  .„ 

Mu8tar>g  

Mustang  

New  York  

Washir>gton  

Nashua  

Traverse  City 

Irvine  

San  Antor>io  

Washington  

Scottsdale  

Brownsville  

Frederick  

Odessa 

Autin  

Houston 

Fort  Sam  Houston 

Coral  Springs  

Denver 

Shreveport 

Meridan  

Tytef  

Austin  

Boeme 

Houston 

Kenvilie  

Misston  „. 

San  Antonto  

Seguin  

Corpus  Christ  

UvakJe  

Boston  

Orange  

Hartford  

MarKhester  

Gardner 

Cor>cord 

Lawrence 

Portland 

Albuquerque , 

New  Ulm  

PrttsOurgh  

Newport  Beach  ... 

Norrnan  

UttJeton 

Corona  Del  Mar  .. 

Oklahoma  CHy  

Austin  

Arlington  Heights  .. 

Oakland  Pari<  

Tufsa  

Fort  Colfins 

Cleveland  

Houston 

San  Antonio  

Dates  

Dates 

White  Settlement .. 

Houston 

San  Ar^onio  


TX 

NJ 

TX 

LA 

KY 

IN 

CA 

NJ 

CO 

lA 

KY 

IL 

OK 

OK 

NY 

DC 

MH 

Ml 

CA 

TX 

DC 

AZ 

TX 

OK 

TX 

TX 

TX 

TX 

a 

CO 

LA 

CT 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

MA 

CA 

CT 

NH 

MA 

NH 

MA 

ME 

NM 

TX 

PA 

CA 

OK 

CO 

CA 

OK 

TX 

n. 

FL 

OK 

CO 

OH 

TX 

TX 

TX 

TX 

TX 

TX 

TX 
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BIF:  FDIC  COMMERCIAL  BANKS— Continued 


Bank 
No. 


Name 


City 


State 


2289 

2696 

4387 

4477 

4408 

1907 

3713 

1958 

2952 

2936 

2811 

2414 

2960 

8019 

3906 

2325 

4500 

2422 

2572 

1922 

4129 

1918 

3901 

2955 

2681 

2308 

8002 

2339 

2622 

4103 

2536 

5983 

5981 

5601 

2828 

2700 

1965 

5391 

4368 

6540 

2288 

4234 

5655 

5610 

4306 

1998 

2458 

2682 

1947 

8038 

2637 

2404 

6901 

5947 

6721 

5702 

2738 

2911 

2532 

5945 

4469 

2388 

4141 

5824 

8023 

1944 

4515 

4378 

2779 

4481 

6417 


Northwest  Commerce  Bank 

NorlhwMt  Commercial  Bank,  N.A 

Northwest  National  Bank 

NofwaJk  Bank 

Nurrisrica  Savings  Bank  FSB 

NY  Bank  fcx  Savlngs/Birtfaks  (Goklome) 

O'Hare  Coos  Off  CP 

Oak  Forest  National  Bank 

Oak  Hit!  NaDonaJ  Bank  

Oak  Lawn  Bank,  NA  „ : 

Oak  Park  Bank  

Oakland  Savings  Bank  

Oakwood  National  Bank 

Office  of  Personnel  Management 

Oklahoma  ConsoUdated  Office 

Oklahoma  Nattonal  Bank  and  Trust  Company 

OfympJc  IntemafI  Bar^  &  Trust  Co 

OneWa  Bank  &  Trust  Company  

Orange  Coast  Thrift  arnj  Loan  Association 

Orange  SB/Hudson  City  SB  

Orange  State  Bank  

Oregon  Mutual/Oregon  First  Bank  

Orlando  Consolidated  Office  

Orleans  Bank  and  Tmst  Company 

Osceola  State  Bank  &  Trust  Company  

Padfk:  Coast  Bank  

Pacific  Union  Natkxial  Bank  &  Tnjst  Co  

Pan  American  Natlorwl  Bank  

Pahhandle  Bank  and  Trust 

Park  Avenue  Bank,  f^tkxial  Assoc  

Park  Bar*  '... 

Park  Central  Bank 

Parte  Forty  Five  Natk>nal  Bank  

Partt  West  Bank.  N.A 

Parkway  Bank  and  Trust  

Pelican  State  Bank  

Penn  Square  Bank,  N.A  

Penn  Square  Bank,  N.A  

Peoples  Bank 

Peoples  Bank  &  Tnjst  Co 

Peoples  Banking  Contpany  

Peoples  Natkx^l  Bank  

Peoples  Natkxial  Bank  &  Tmst 

Peoples  National  Bank  of  Rockland  County 

Peoples  State  Bank  

Peoples  State  Bank  

Peoples  Slate  Bank ["[[] 

Peoples  State  Bank  !.!!.."!!!!!!!! 

Peoiiles  State  Bank  &  Tmst  Co ' 

Peoples  State  Bank  &  Tmst  Co  

Peoples  State  Bank  &  Trust  Company 

Peoples  State  Bank  of  Gay  County 

Peojjies  State  Bank  of  Mazeppa 

Peoples  State  Bank  of  Meeker 

Permian  Bank  

Petrobank,  N.A  „ .ZZZZZZZZ^^^^. 

Pkxieer  Bank  of  Fountain 

Plor>eef  Natkxiai  Bank 

Pkxwef  State  Bank 

PIsgah  Savings  Bank .,[„ 

Placer  Bank  of  Commerce  .„'„", 

Planters  Tnjst  &  Savings  Bk  of  Opelousas 

Plaza  Dei  Oro  Natwnai  Bank  

Plaza  Natkxial  Bank  

Plaza  htationai  Bank  

Ptoeger  of  Crossroads  Bank  

Pfytnouth  Five  Cents  Savings  Bank 

Pontchartrain  State  Bank 

Port  City  Bank : 

Powder  Mia  Bank 

Prairie  County  Bank "..."' 


North  Bend 

Houston 

Fayetteville  

Nofwalk  

Manchester  

Buffak)  

Chk»go 

Longview 

Austin  

Dallas  

Oak  Parte  Heights 

Oakland 

Enid  

Washington  

Oklahoma 

Oklahoma  City  .... 

Boston  

Oneida 

Los  Aiamitos  

Paramus 

Miami 

Portland 

OrtarxJo  

New  Orteans  

Osceola 

San  Diego  

Menk)  Parte  

UnkjnCity  

Borger  

Oklahoma  Oty  .... 

St.  Petersburg  

Fort  Worth  

Spring  

Farmers  Branch  .. 

Dallas  

Mansfield 

Oklahoma  City  .... 
Oklahoma  City  .... 

Hewitt  

Wartburg  

Boston  

CaWwell 

Aibia  

Ramapo  (Noruey) 

Dallas  

Clyde 

Odebolt 

Turkey  

Ellinwood 

Ellinwood 

Holdenville 

Poland  

Mazeppa  

Meeker  

Odessa  

Houston 

Fountain  

Artington  

Salt  Lake  City 

Pisgah  

RoseviUe 

Opekxisas 

Houston 

Del  Rio  

Washington  

Victoria  

Plymouth  

Metalrie  

Houston 

Morris  Plains  

Hazen  


OR 

TX 

AR 

CT 

NH 

NY 

IL 

TX 

TX 

TX 

MH 

lA 

OK 

DC 

OK 

OK 

MA 

TN 

CA 

NJ 

FL 

OR 

FL 

LA 

lA 

CA 

CA 

NJ 

TX 

OK 

FL 

TX 

TX 

TX 

TX 

LA 

OK 

OK 

TX 

TN 

GA 

TX 

lA 

NY 

TX 

TX 

lA 

TX 

KS 

KS 

OK 

IN 

MN 

CO 

TX 

TX 

CO 

TX 

UT 

lA 

CA 

LA 

TX 

TX 

DC 

TX 

MA 

LA 

TX 

NJ 

AR 


Bank 

No. 


5990 

8052 

5964 

4028 

6645 

4422 

4456 

2557 

5405 

4404 

4473 

2707 

2663 

5966 

8139 

2609 

2749 

6492 

2837 

2261 

8053 

5955 

4193 

4224 

1982 

2917 

2826 

4498 

5593 

2491 

4318 

4209 

2722 

2951 

5993 

2562 

5948 

3250 

4335 

5691 

4554 

2778 

3954 

5276 

3487 

2821 

2503 

8054 

4429 

6570 

4512 

4328 

2656 

1974 

4156 

2968 

2928 

4018 

2490 

2319 

2823 

2824 

2794 

6701 

8035 

1938 

3692 

41S4 

2608 

4263 

5458 
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Name 


Prairia  Stata  Bank _ 

Pt*  doting  ncMml  Travel 

Pramlar  Bank,  KA 

Praston  North  Ntfkmai  Bank 

Princeton  Stata  Bank 

Prtvala  Bank  and  Truat  N.A 

Prograsslve  Nationat  Bank  of  Rayne  

Ralnsvilie  Bank  ....„ 

Ranchlander  Nationei  Bank 

Raagan  State  Bank  _ 

Red  Bird  Bank  of  DaUtM  

Red  Oak  Stats  Bank 

Red  River  Nationai  Bank 

Rerxla  Settlernent 

Republic  Bank „ 

Republk:  Bank 

Reput»)ic  Bank 

Repubik:  Bank  of  Kartsas  City 

RepubUc  t'iational  Bar*  

Republic  Natk>r^  Bank  of  Louisiana  

ResdutJon  Trust  Corporation 

Resource  Bank,  N.A 

Rwhardson  National  Bank 

Rk:hmark  Bank  

Riflgs  National  Bar* 

River  City  Bank 

River  Plaza  National  Bank 

Rivert)ead  Savings  Bank  

Riverside  Natksnal  Bank  of  Houston  

Riverside  National  Bank  of  Houston  

Rockport  Bank,  N.A 

Rocky  Mountain  Natk>nal  Bank  

Rocky  Mountain  State  Bank 

Rolllnfl  Hills  State  Bank 

Rosa  Capital  Bank 

Roseland  State  Bank  „_ 

Round  Rock  National  Bank 

S.  B/unswk*  Off  Cp  

Sabinal  Bank 

Saddleback  Natnnal  Bank  

Saitors  and  Merchants  B&T  Co 

Sam  Houston  National  Bank  of  Walker  City 

San  Antonk)  Cons  Office— Cp 

San  Francisco  Natranal  Bwik 

San  Jose  Cons  Off  Cp  

Sandy  State  Bank 

Saratoga  Stata  Bank  

Savirtgs  Assooatnn  Insurance  Fund  

Saybrook  Bank  and  Ta»st  Co 

Scrogflin  and  Company  Bank 

Saacoast  Savings  Bank 

Seafirst  Bank  „ 

Saaly  National  Bank 

Searnans  Savings  Bank 

Search  National  Bank 

Security  Bank „ 

Security  Bank „ 

Sacurity  Bank  &  Trust  Co 

Security  Bark  &  Tmst  Company 

Security  Bank  and  Trust  Company  

Security  Bank  of  Aurora  

Sacurity  Bank  of  Bouktor 

Security  Bank  of  Denver.  N.A  

Security  Bank  of  Gienrock 

Security  Bank  of  F«ch  Hill 

Security  Bank  of  Rk*  Hi* 

Security  Bank  of  Rtth  Hill 

Security  Notkxwy  Bank 

Security  National  Bank 

Security  Nationei  Bank 

Security  National  Btv*  of  Lubbock  


City 


Grand  Prairie 

Waahinglon  

Dallas  

Dallas  

Prtr>ceton  .- 

Coral  Gabies  ..„ 

Rayne „. 

RainsvWe _ 

MeMn 

Big  Lake 

Dallas  

Red  O^ 

Clarksvilie 

New  York  

BlaiKhard  

Btenchard 

Oklahoma  City  

Kansas  City 

Norman  

New  Orteans  

Washington 

Houston 

Rteherdeon 

Houston 

Washington  

Castte  Hills  

Fort  Worth  

White  Plains  

Houston 

Houston „„ 

Ar.  County  (Rockport) 

Denver 

Salt  Lake  Oty 

Ptedmont 

Tyler  „ 

Roseland 

Round  Hock  

S.  Brunswrck  

Sabinal 

Laguna  HINs  

Vienrtt  

HuntsviUe 

San  Antonto  

San  Francisco 

San  Jose  

Sandy  ...„ 

Saratoga 

Washir>gton  ...„ 

OW  Saybrook  

Oak „ 

Dover 

Port  St.  Lucie  

Seaiy „ 

New  York  

Daiias  _ 

Houston 

Dallas  „ 

Wharton 

MkJwest  City 

Cairo 

Aurora  

Boukier _ „.. 

Denver _ 

Gienrock 

Rich  Hill 

Rich  Hiil 

Rich  Hill  ...„ 

Eigin  „ 

Anchorage  - 

Austin  „ 


TX 
DC 
TX 
TX 
MO 
FL 
LA 
AL 
TX 
TX 
TX 
TX 
TX 
NY 
LA 
LA 
OK 
MO 
OK 
LA 
DC 
TX 
TX 
TX 
DC 
TX 
TX 
NY 
TX 
TX 
TX 
CO 
LTT 
OK 
TX 
NE 
TX 
NJ 
TX 
CA 
VA 
TX 
TX 
CA 
CA 
UT 
WY 
DC 
CT 
NE 
NH 
FL 
TX 
NY 
TX 
TX 
TX 
TX 
OK 
IL 
CO 
CO 
CO 
WY 
MO 
MO 
MO 
TX 
AK 
TX 
Lubbock  „ „ I  TX 


State 
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BIF:  FDIC  COMMERCIAL  BANKS— -Continued 


No. 


Name 


City 


State 


5800 

4120 
2716 
2715 
2733 
6637 
1959 
2332 
2469 
2418 
6763 
4010 
5464 


6293 
2381 
4478 
4189 
2227 
2345 
1964 
2455 
2702 
2287 
4384 
3323 
4401 
4400 
2274 
4463 
4475 
3321 
4325 
4240 
5949 
6373 
6421 
1956 
4003 
6553 
2643 
6409 
2427 
2239 
2752 
2632 
6532 
2492 
2525 
5909 
6600 
2755 
2384 
2798 
6289 
4505 
8028 
1928 
4548 
2728 
6488 
2607 
2544 
5905 
2462 
5997 
6576 
4380 
4385 
5984 
4471 


S«xjrtty  Natenai  Bank  ol  MMIand  

Security  Nallonai  Bank  ol  Shreveport  

Security  State  Bank  

Security  State  Bank 

Security  State  Bank 

Security  State  Bank 

Security  State  Bank 

Security  State  Bank 

Security  State  Bank 

Security  State  Bank 

Sedgwtak  County  Bank 

Semlnoie  Natkmai  Bank  

Seminole  State  National  Bank 

Sentinel  Bank 

Snafp8tO¥»n  State  Bank 

Shelby  National  Bank  of  Shelbyvllle 

Shore  Bank  and  Trust  Company 

Signature  Bank,  National  A&sodatkxi  

Skyline  National  Bank 

Smith  County  Bank 

Smith,  Barney,  Harris,  Upham  &  Co  

South  Coast  Bank 

South  Denver  Natkjnai  Bank 

South  SWe  Bank 

Southcoast  Bar*  Corporatkxi , 

Southeast  Area  Consolidated  Cp's  

Soutt>east  Bank  o<  West  Ftorida 

Southeast  Bank.  N> , 

Southern  Natkxial  Bank 

SouthskJe  National  Bank  

Soutttstate  Bank  for  Savings  

Southwest  Area  Consoljdatod  Cp's 

Southwest  Naticoai  Bank  

Souttiwest  National  Bank  

Southwest  NatKxial  Bank  

Southwestern  Bank 

Sparta- Sarxiers  State  Bank 

Spring  Rivers  Barx»hares,  Inc  

St  Tammany  National  Bank 

State  Bank  of  Alexandria 

State  Bank  o(  Allison  

State  Bank  of  Bamum  

State  Bank  of  Boyd 

State  Bank  of  Clearing  

State  Bank  of  Commerce  

State  Bank  of  Cuoa  

State  Bank  of  Oannebrog  

State  Bank  01  Farmersville  

State  Bank  of  Frost 

State  Bank  of  GreenwaW 

State  Bank  of  Hemdon 

State  Bank  of  Jansen  

State  Bank  of  Mills 

State  Bank  of  Morgan 

State  Bank  of  Prairie  City 

State  Bank  of  Springflekl 

State  Bank  of  Westphalia 

State  Bank  of  Westphalia/Kansas  State  Bk 

Statewide  Thrift  &  Loan  

Steeplechase  Nabonal  Bank  

Stewardship  Bank  of  Oregon  

Stillwater  Community  Bank 

Stockholm  State  Bank  

Stockmen's  Bank  and  Trust  Company 

Story  County  Bank 

Strawn  Security  Bank 

Strong's  Bank  

Suburt)an  r^tkxial  Bar* 

SuffieW  Bank 

Summit  Bank  

Summit  Natkxial  Bank 


MkJIand 

Shreveport 

Davenport 

Roosevelt  

Oxford  

Broken  Bow 

Casey  

Mooreland  

Edgar 

Weatherford  

Julesburg 

Hollywood 

Seminole  , 

Hartford  

Houston 

Shelbyvllle 

Lynn  

Dallas  

Denver .* , 

Cartilage  

New  Yort(  , 

Costa  Mesa 

Denver 

Chicago 

West  Palm  Beach  

Atlanta 

Pensacola  

Miami 

Birmingham  

Nacoqdoches  

Brockton  

Dallas  

Albuquerque 

Austin  

Houston 

Tucson 

Sparta  

Imtxxlen  

MarxJeville  

Alexandria  

Allison 

Bamum 

Boyd  

Chicago  

Slidell 

Cuba 

Dannebrog  

Farmersville 

Frost 

Greenwald 

HerrxJon  

Jansen  

Mills  

Morgan  

Prairie  City  

Sprir>gfiekl  

Westphalia  

Wes^halia  

Redwood  City 

Houston 

Portland 

Stillwater 

Stockholm  

Gillette  

Story  City  

Strawn  

Dodgeville  

Hillstxxough  Township 

Suffield  

San  Antortk}  

Torririgton  


TX 

LA 

OK 

OK 

NE 

NE 

lA 

OK 

NE 

OK 

CO 

FL 

TX 

CT 

TX 

IN 

MA 

TX 

CO 

TN 

NY 

CA 

CO 

IL 

FL 

GA 

FL 

FL 

AL 

TX 

IMA 

TX 

NM 

TX 

TX 

AZ 

KY 

AR 

LA 

NE 

lA 

MN 

MN 

IL 

LA 

IL 

NE 

IL 

MN 

MN 

KS 

NE 

WY 

MN 

lA 

MN 

KS 

KS 

CA 

TX 

OR 

OK 

SD 

WY 

lA 

TX 

Wl 

NJ 

CT 

TX 

CT 
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BIF:  FDIC  Commercial  Banks— Continued 


Bank 
No. 


5805 
8006 

6299 

2664 

2472 

5310 

1935 

3960 

4053 

4058 

4045 

4042 

4038 

4035 

4043 

4040 

4046 

4036 

4037 

4057 

4039 

4051 

4056 

4049 

4044 

4054 

4048 

4050 

4052 

4055 

4047 

4041 

2670 

1927 

8007 

4367 

5954 

2617 

1951 

8705 

4349 

8047 

8048 

8193 

2599 

1957 

2329 

2945 

2596 

8192 

5866 

5938 

5959 

2835 

2946 

4223 

5867 

4368 

5918 

6707 

2840 

2511 

4461 

4434 

2244 

6602 

2459 

2567 

4020 

4366 


Name 


SunbaH  National  Bank 

SunsNna  Bank 

SunsNna  State  Bank 

Suraty  Bank  and  Trust  Company 

Swaanay  Bank 

SwW  County  Bank  

Swopa  Parkway  Natkinal  Bank 

Syracuaa  SB/NorBtar  Bancorp 

TAB  Asset  Purchase  

TAB/Amarilo 

TAB^Austln 

TAaBrackanbrWge 

TAB/DaHas 

TAB/Dattas— LBJ 

TAB/DaHaa— Prestonwood  

TAB/DanJson 

TAa/Duncanvi»a  

TAB/Fannefs  Branch 

TAB'Fort  Worth 

TAB/Forum— ArKngton 

TAB/Fredrlckstxirg 

TAB/Greataf  Southwest 

TAB/Houston— Ganarta 

TAB/LeveUand 

TAB/Longview 

TAB/McWnnay 

TAB/MkJtend  „ 

TAB/Plano 

TAB/RkrfwnJson  ..: 

TAB/Southwest 

TAB/Tamp»a 

TABA-yter 

TAB/Wteh«a  Falls  

TaltuJah  State  Bank  and  Trust  Company  

Talmage  State  Bank 

TalrT»ge  State  Bank 

Tascoea  NatJonaJ  Bank  of  Amarillo 

Texana  Natkxwd  Bank  of  Belton 

Taxana  National  Bank  of  Coilege  Station  

Texas  Amertean  Bank/Team  Bank 

Texas  Amertean  Bridge  Bank 

Texas  Bank  &  Trust  of  Temple  

Texas  Bank  #1 

Texas  Bank  #2 

Texas  Bank  and  Tmst  Company 

Texas  Baf>k  and  Trust  Company 

Texas  Bank  Ntorth 

Texas  Bank  of  Amarilkj  

Texas  Bank  of  Piano 

Texas  Independence  Bank 

Texas  Indepenence  Bank 

Texas  Investment  Bank  National  Association 
Texas  National  Bank  


City 


Texas  National  Bank  

Texas  Natiofw)  Bank  "!"!."."!I!""."!."""."!!! 

Texas  Natiorva)  Bank  !..."!."!.".."!!!!!."!!!!!!!! 

Texas  Natiorwl  Bank  "."'"'""""". 

Texas  fMatkxial  Bank— Westheimer !!!!!!!!!1"!!!!!.."I!!! 

Texas  Premier  Bank  of  Victoria,  N.A  ...■. 

The  Alexander  State  Bank  !!.!!"!!.". 

The  American  Bank """"."."...".."!.""""!" 

The  American  Bank 1.".."!..™!!!!!."." 

The  Aurora  Bank  ."""". 

The  Bank  for  Savings S^Z 

The  Bank  Mart " 

The  Bank  of  Bk)omfiekJ  1!.!!!!!!1"Z1"!."!!IIZ!"!" 

The  Bank  of  Bronson !..""!"!!""!""...".."". 

The  Bank  of  Commerce  ""."ZIIZZ."!!!!!!."!!!!!" 

The  Bank  of  Commerce  

The  Bank  of  Edmond  N.A  '7" 

The  Bank  of  Horton  


DaNas  

Sunshine  

South  Miami  

WakefiekJ  

Sweer>ey  

Benson  

Kansas  City 

AR>any  

Fort  Worth 

Amarilk)  , 

Austin  , 

Breckenridge  ...., 

Dallas  

Dallas  

Delias  

DerWson  

DuncanvWe 

Farmers  Branch 

Fort  Worth 

ArUngton  

FredhckstMrg  .... 

Grand  Prairie 

Houston  

Leveiland 

Longview 

McKinrwy  

Mktend 

PI«K> 

Rk:hardson 

Stafford 

Temple  

Tyler  

Wichita  Fans 

Tallulah 

Talmage  

Talmage  

Amarilk)  

Belton  , 

College  Station  ... 

Fort  Worth 

Dallas  

Temple  

Dallas  

Houston 

Lut)bock 

Lubtxjck 

San  Antonk)  

Amarilk)  

Piano 

Pasadena  

Pasadena 

Houston 

Austin  

Houston 

Vtetorla  

Dallas  

El  Paso 

Houston 

Vtetoria  

AlexarHler 

Alma 

Palestine  

Aurora  

MakJen  

Bridgeport 

BloomfieW  

BroTfSon 

Chanute 

Shreveport 

Edmond 

Horton  


Stats 


TX 
FL 
FL 
MA 

TX 

MN 

MO 

NY 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

LA 

KS 

KS 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

KS 

WI 

TX 

CO 

MA 

CT 

NJ 

KS 

KS 

LA 

OK 

KS 
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Bar* 
No. 


2836 

2486 

2780 

2616 

2523 

6725 

6726 

2366 

4156 

4438 

2832 

6379 

4178 

2313 

2684 

4340 

2331 

3501 

2314 

4558 

5985 

4450 

2730 

2509 

4418 

6362 

2610 

6700 

2516 

2399 

8045 

2351 

2446 

2571 

4004 

2386 

4367 

2647 

6584 

5982 

6524 

6370 

2364 

2515 

2360 

2264 

2507 

2586 

2464 

6571 

4396 

2787 

4288 

5638 

2977 

2420 

2387 

2757 

2442 

2638 

2973 

2434 

6355 

5994 

2353 

2297 

2838 

5732 

5766 

5929 

2574 


Name 


The  Bank  o*  KarrvMa 

The  Bank  ol  Loretto 

Tha  Bank  o(  L(xist>urg  

The  Bank  of  f^ortham  CalKomJa 

The  Bank  c4  Panama 

Tha  Bank  o<  Park  C<xjnty 

Tha  Bank  o*  Park  County 

The  Bank  of  Rad  Oak 

The  Bank  o«  Ruktoso 

Tha  Bank  o*  Vafda  VaJJay  

The  Bank  of  WestTTiJnster 

Tha  Bank  of  Woodaon 

Tha  Bazina  State  Bank 

Tha  BaUa-Biano  Bank 

Tha  Banton  State  Bank  

Tha  BkjavlUa  Bank  of  Grafton  

Tha  Bottingar  County  Bank 

Tha  Bowary  Savtnga  Bank 

The  Bowie  County  Stats  Bank  

Tha  Bremen  State  Bank 

The  BuiT  Oak  State  Bank  

Tha  CentraJ  Savings  Bank 

The  Citizens  Bank  

The  Crtiiens  Bank  

Tha  Citizeris  Bank  of  Pagosa  Spring  

The  Citizens  State  Bank 

The  Citizens  State  Bank 

The  Citizens  State  Bank  of  McCracken  

T^.e  Ctariisdale  Bank  of  Ciarksdate 

The  Coffeen  National  Bank  

Tha  CommerciaJ  Bank  

The  Commereiai  Bank  of  Cafctomia  

Tha  Comnr>ercial  State  Bank 

The  Commercial  State  Bank  

Tha  Commonwealth  Bank  

The  Coming  Bank 

Tha  Cosmopoktan  National  Bank  of  Chicago 

The  County  Bank 

The  Croesfoads  State  Batik  

The  Dakota  Bank „... 

Tha  Dayton  Bank  &  Tnjst  Company  ".... 

The  De«  Ptaines  Bank 

The  Descftutes  Bank  

The  Di«  State  Bank ."." 

The  Dougias  State  Bank  

The  Drovers  NatKyial  Bank  of  Chk»go 

The  Earty  Bank  

The  Easton  State  Bank  

The  Energy  Bank.  Natkjnal  Associatkxi 

The  FairtieW  State  Bank 

The  Famay  Bank 

The  Fanmers  A  Mefchants  Bank  of  Hill  dtf  ..... 
The  Farmers  &  Merchants  Bank  of  Sheyenne  .. 
The  Famws  &  Merchants  Bank  of  Hennessey 

The  Farmers  &  Merchants  State  Bank 

The  Farmers  &  Merchants  Bank  

The  Farmers  NattonaJ  Bank  of  Aurelia 

The  Famiers  National  Bank  of  Cordell 

The  Fanners  National  Bank  of  Ertck 

The  Fanners  Natkx^al  Bank  of  Remington 

Ttie  Farmers  State  Bank  

The  Farmers  Stats  Bank  

The  Farmers  State  Bank  

The  Farmers  State  Bank  

The  First  Central  Bank  

The  Fkst  NA  BK  4  Trust  Co  of  Tuscola 

The  First  National  Bank 

Tha  First  Natkxtal  Bank  &  Trust  Co  of  EL  Z^'Z 

Tha  First  National  Bank  and  Trust  Co  of  

The  First  Natkx^  Bank  and  Trust  Co  of  

The  First  National  Bank  and  Trust  Co.  of  


City 


KarrviHe  

Loratto 

Louist>urg  

San  Jose  

Panama 

Bailey  

Bailey  

Red  Oak 

RukJoso  

Cottonwoc<J  

Westminster  

Woodson  

Bazlna  

Bland  

Benton 

Grafton  

LutasviBe  

New  York  

Hooks 

Bremen 

Burr  Oak 

Lowell  

Drumright  

Ogden  

Pagosa  Spring  .. 

Viola  

Donrui „ 

McCrackan  

Clarksdale  

Cotfsen 

Andalusia  

Lo6  Argeles  

Alton 

Pocahontas  

Bellaire  

Coming 

Chteago 

Marutee  County 
Oklahoma  City  .. 

Grand  Forks 

Dayton 

Des  Plaines 

Redrrrond 

DiU  City 

Kansas  City 

Chkago 

Early 

Laavenworlfi 

Dallas  

Fairfield  

Allenstown 

Hill  City 

Sheyenne  

Honnessey  

Ballinger  

Tecumseh  

Aurs&a  

Cordell 

Erick  _ 

Remington 

Bogue  

Selden  

Protection  

Lyman  

Smithviile 

Tuscola ., 

Sherman 

El  Reno  

Enid 

Gushing , 

Oklahoma  City  .... 


State 


TX 

TN 

KS 

CA 

NE 

CO 

CO 

OK 

NM 

AZ 

CO 

TX 

KS 

MO 

KS 

WV 

MO 

NY 

TX 

KS 

KS 

MA 

OK 

LTT 

CO 

KS 

TX 

KS 

MO 

IL 

AL 

CA 

lA 

lA 

TX 

AR 

IL 

FL 

OK 

NO 

TN 

IL 

OR 

OK 

KS 

IL 

TX 

KS 

TX 

NE 

NH 

KS 

ND 

OK 

TX 

OK 

lA 

OK 

OK 

IN 

KS 

KS 

KS 

NE 

TN 

IL 

TX 

OK 

OK 

OK 

OK 
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Bank 
Ho. 


5697 

2587 

2306 

2762 

5614 

2553 

2844 

2737 

5706 

5297 

2357 

5586 

4200 

4017 

5951 

5902 

2477 

4265 

2717 

5795 

2365 

2718 

2481 

4350 

2634 

2385 

4140 

4157 

2636 

2328 

2457 

2504 

5903 

4358 

2527 

5868 

5889 

2669 

2653 

2693 

2784 

2816 

4024 

5940 

5960 

8190 

2471 

2408 

2585 

2253 

2246 

2611 

2600 

2570 

2791 

5958 

4381 

4520 

2615 

4208 

2341 

4379 

2641 

4336 

2395 

4114 

2652 

2831 

2666 

2333 

5906 


Name 


The  Rrst  National  Bank  and  Trust  Compan 
The  Rrst  HaOonai  Bank  and  Trust  of  Okl  ..., 

The  First  National  Bank  in  HumboWt , 

The  Rrst  National  Bank  In  Rhome , 

The  Rrst  National  Bank  in  Terral  

The  Rrst  Natkxial  Bank  of  Bandera „.., 

The  Rrst  Natk)nal  Bank  of  Bkxxning  Prai  .... 

The  First  National  Bank  of  Bmsh  

The  First  Natkmal  Bank  of  Chanute 

The  Rrst  National  Bank  of  Cripple  Creek  .... 

The  First  rational  Bank  of  Dattvers  

The  Rrst  National  Bank  of  Danouzett 

The  Rrst  National  Bank  of  Georgetown 

The  Rrst  NatJortal  Bank  of  Gordon  

The  Rrst  National  Bank  of  Gracemont 

The  Rrst  National  Bank  of  Harmon 

The  Rrst  National  Bank  of  Jacksonville 

The  Rrst  National  Bank  of  Levelland 

The  First  Natkxwl  Bank  of  Luther  

The  Rrst  National  Bank  of  Marltxxo  

The  Rrst  National  Bank  of  Midland 

The  Rrst  National  Bank  of  Navasota  

The  Rrst  National  Bar*  of  Onega 

The  Rrst  National  Bank  of  Poth  

The  Rrst  National  Bank  of  Rush  

The  Rrst  National  Bank  of  Rushford 

The  First  f>tetional  Bank  of  San  Marcos 

The  Rrst  National  Bank  of  Sanger 

The  Rrst  f^ttonal  Bank  of  Skiatook 

The  Rrst  National  Bank  of  So  Charleston  ... 

The  Rrst  National  Bank  of  SpringfiekJ  

The  Rrst  Natkjnal  Bank  of  St  Joseph  

The  Rrst  rjatksnal  Bank  of  Tipton  

The  Rrst  National  Bank  of  Toms  River 

The  Rrst  Hationai  Bank  of  White  City 

The  Rrst  Natkjnal  Bank  of  Wilmont  

The  Rrst  National  Bank  of  Yukon  

The  Rrst  State  Bank  In  Billings 

The  Rrst  State  Bank 


City 


The  Rrst  State  Bank 

The  Rrst  State  Bank 

The  Rrst  State  Bank 

The  Rrst  State  Bank 

The  Rrst  State  Bank ..!!!!Z!."."!ZZ!" 

The  Rrst  State  Bank '.[ .  " [ 

The  First  State  Bank _^ 1!!"!!".!  "! 

The  First  State  Bank '..''"'"". 

The  First  State  Bank !!!.!!!!!!!!!!!!!!!!!!!!!!!"!!!!."!!!!." 

The  Gering  Hatonai  Bank  &  Trust  Company  !!.".!"!!!!!!!"""!!!."!!.!!!!.""!! 

The  Hamilton  Bank  and  Toist  Company , ..1Z!!!1"!I!.".Z!!"!!!!..." 

The  Hamilton  Nattof«l  Bank  of  Chattarvooga '.....!"1."."!!"""."!.""""""!."!! 

The  Home  Bank ..."!!!.""!."!."."!!!!!" 

The  Home  State  Bank !!!!!!."!!!!!!!!."""!"!!"!"""!"""'l"'.""  " 

The  Home  State  Bank !!"!."!!!1."!"!!!!."!!!!!!!!!!!!.IZ!!!!!!!" 

The  Home  State  Bank .""!!!!!"!!""!!!!!!!!!"""!! 

The  Home  State  Bank ."!.!.".."."1"!!!!"!."!!"ZI!!!."!1!!! 

The  Hoosatonic  Bank  &  Tmst  Company !.!...."."."!""""."."!"" 

Tt>e  Howard  Savings  Bank 

The  Hoxie  State  Bank  ""!"""!!!!!"!""!!I"!"!!!!!""!""""!"!!!!!"""!!! 

The  Huntsville  Natkxial  Bank  

The  iNA  State  Bank '""""""""!"""Z!»!!!!!!!!!"I"!!!"!!!"!"ZZ!!!"!!I! 

The  Kerens  Bank .-. „ 

The  La  Pryor  State  Bank "".!!""."!!!!""""!!.""!""""!""."""."."!"" 

The  Landmark  Bank  !!!!."."."."!!!" 

The  Lawrence  County  Bank !!..".."!!""!!!.""""!!!""I".""..."" 

The  Lee  State  Bank , .."..."."Zl"!!... 

The  Lewistown  Bank  "!."!!!!"!!."Z""."""""  . . 

The  Ubwty  Bank  of  SeattJe !.Z..""!Z!!!!!!!!!!!!!!!!!!! 

The  MadiU  Bank  and  Trust  Company 

The  Madison  County  Bank 

The  MayfiekJ  State  Bank .'..".'"^^ 


Nomian  

Oklahoma  City  ... 

HumboWt 

Rhome 

Terral 

Bandera 

Bkxxning  Prairie  . 

Boish 

Chanute 

Cripple  Creek 

Delivers 

Darrouzett  

Georgetown 

Gordon  

Gracemont  

Harmon  

JecksonvHie 

Levelland 

Luther 

Marttxxo 

MkMand  

Navasota 

Onaga  

Poth 

Rush  Springs  

Rushfofd 

San  Manx>s 

Sanger 

Skiatook  

South  Charleston 

SpringfieW  

St.  Joseph 

Tipton  

Toms  River 

WNte  City 

Wilmont 

Yukon  

BUIings 

Rockford 

Frisco  

WWteCtoud  

ChiWfess  

Forgan 

Rockwall 

At>ilen«  

Fnsco  

Edna 

Thayer 

Gering  

Atlanta 

Ct>attar>ooga 

Savannah  

La  Crosse 

Rochester , 

Russea  

Arcadia 

Ansonia  

Livingston  

Hoxie  

Huntsville 

INA  

Kerens 

Zaula  

HarttoTl  

Lawrsnceburg  

Browerville 

Lewistown  

Seattle  

MadUl  

Frederkddown 

Mayfietd 


State 


OK 

OK 

lA 

TX 

OK 

TX 

MN 

CO 

KS 

CO 

IL 

TX 

TX 

TX 

OK 

OK 

AL 

TX 

OK 

MA 

TX 

TX 

KS 

TX 

OK 

MN 

TX 

TX 

OK 

WV 

CO 

MO 

OK 

NJ 

KS 

MN 

OK 

OK 

lA 

TX 

Ml 

TX 

OK 

TX 

TX 

TX 

KS 

KS 

NE 

QA 

TN 

MO 

KS 

TX 

KS 

KS 

CT 

NJ 

KS 

TX 

IL 

TX 

TX 

CT 

TN 

MN 

IL 

WA 

OK 

MO 

KS 
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Bank 


4326 

2581 

422S 

4319 

1122 

2283 

2366 

2256 

5907 

2548 

2956 

5478 

4257 

4324 

2252 

5921 

5996 

1963 

2242 

2680 

2758 

4283 

2748 

6677 

6320 

2456 

6290 

4248 

2959 

4155 

8024 

2421 

2284 

2213 

4560 

4390 

4160 

2841 

2631 

2921 

6612 

4503 

2672 

4305 

2590 

2439 

4C32 

2430 

8025 

2915 

2726 

2449 

4061 

5917 

2405 

5925 

6528 

4511 

2592 

2808 

4170 

4514 

4351 

4210 

4227 

4466 

5988 

8796 

2687 

2273 

2500 


Name 


Th«  McKJnJey  Bank 

The  Meodon  State  Bank 

The  Merchant  Bank  o»  CaJifofnIa 

The  Merchants  Barvk  &  Trust  Company 

The  Metro  Bank  o<  Huntington,  Inc 

The  Mlsskyi  State  Bank  and  Trust  Company 

The  Mississippi  Bank 

The  Monroe  Bank  and  Trust  Company 

The  MurJock  State  Bank 

The  National  Bank 

The  National  Bar*  ol  Bossier  City  

The  Naltonai  Bank  of  Canral 

The  National  Bank  o(  Wash.inflton 

The  Na?Jonal  Bank  of  \Nont>!ur\ 

The  New  Boston  Bank  and  Trust  Co 

The  North  American  Bank 

The  Ola  State  Bank  

The  Pawnee  Nattonal  Bank 

The  Peoples  Bank  

The  Peoples  Bank  

The  Peoples  Bank  , 

The  Peoples  Bank  &  Trust  Co  

The  Peoples  Bank  &  Trust  of  Iberia  Paris  

The  Peoples  Bank  of  Mercer 

The  Peoples  Bk  of  the  Vlrgm  Islands 

The  Peoples  NatlonaJ  Bank  of  Larripasas 

The  Peoples  State  Savings  Bank 

The  Pemianent  Savings  Bank 

The  Planters  Bank  and  Trust  Company  ..'. 

The  Red  River  Bank  

The  Rexford  State  Bank 

The  Roxfcrd  State  Bank 

The  Rochelle  Bar*  and  Trust  Company 

The  Rocky  Mountain  Bank  

The  Rusnville  National  Bank  

The  San  Saba  National  Bank 

The  Seamen's  Bank  for  Savings,  FSB 

The  Security  Bank  

The  Secumy  National  Bank  and  Trust  Com  ... 

The  Security  State  Bank 

The  Sedan  State  Bank 

The  Somersworth  Bank 

The  Southwestern  Bank  

The  Stats  Bank  of  Omaha 

The  State  Exchange  Bank 

The  Steele  State  Bank  

The  Sterlington  Bank  

The  Strong  City  State  Bank 

T-^e  Strong  City  State  Bank 

The  Sytvia  State  Bank 

The  Talmage  State  Bank 

The  Taylor  State  Bank 

The  Texas  Bank  &  Trust  Compare 

The  Tlmken  State  Bank 

The  Tingley  State  Savings  Bank 

The  Trust  Bank  

The  Uehilng  State  Bank  

The  Urwn  Savings  Bank 

The  Unrted  Bank '"'""'". 

The  Village  Bank  .,„,, 

The  Waller  Bank,  Natkxnl  Assodatkxi 

The  Washington  Bank  

The  Washington  Bank  of  Maryland  ...'.."''"'"". 

The  Wrtshlro  Bank.  Natkma!  Assodatkin  

The  Wlmberly  Bank  

Theodore  Roosevelt  Natk>nal  Bank 

Thousand  Oaks  Natior^  Bank 

Tobias  Krx)blauch  Private  Bank  

Todd  County  State  Bank  

Toney  Brottiers  Bank  ...._ 

Tower  Bank,  Natk>nal  Associatkxi 


City 


Niies  

MerKlon  

Beverty  Hills  .... 

f^ofwalk 

Huntington , 

Misskxi  

Jackson 

Monroe  

Murdock  

Dyersville 

Bossier  City 

Carmel 

Washington  

Wortham 

Boston  

Phoenix  

Olla 

Pawnee  

WUtaox 

CoUir«ville  

Olive  Hill  

Natchitoches  .... 

New  Iberia 

Mercer 

St  Thomas 

Lampasas 

AutKjm 

Niagara  Falls  .... 

Haynesville 

Red  River 

Rexiord 

Rexford 

Rochelle  

Lakewood 

Rushville 

San  Saba  

New  York  

Warner  

Norman  

ComarKhe 

Sedan  

Somersworth 

Houston 

Omana  

Yates  Center 

Cherokee 

Sleriington 

Strong  City  

Strong  City  

Sylvia 

Taimage  

Emington  

Sweetwater  

Tlmken 

Mount  Ayr 

Hiateah 

Uehling  

Patctiogoe 

Mineapolls 

Great  Falls  

Waller 

Fairfax  _ 

Baltimore  

Los  Angeles  

Wimberly  

Wa3h«r>gton  

Ptfugerville 

Reeding 

Lof)g  Prairie 

Doerun  

Hiaieah  Gardens 


State 


OH 

IL 

CA 

CT 

WV 

KS 

MS 

CT 

KS 

lA 

LA 

CA 

DC 

TX 

MA 

AZ 

LA 

OK 

AZ 

AL 

KY 

LA 

LA 

MO 

VI 

TX 

Ml 

NY 

LA 

NM 

KS 

KS 

IL 

CO 

IN 

TX 

NY 

OK 

OK 

OK 

KS 

NH 

TX 

TX 

KS 

lA 

LA 

KS 

KS 

KS 

KS 

IL 

TX 

KS 

lA 

FL 

NE 

NY 

KS 

MT 

TX 

VA 

MD 

CA 

TX 

DC 

TX 

PA 

MN 

GA 

FL 
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Bank 
No. 


BIF:  FDIC  Commercial  Banks— Continued 


^4ame 


2919    Town  and  Country  Bank 

2894    Town  and  Country  Nalhxtal  Bank 

1963    Tracy  Conins  Bank  4  Tru«t  Co 

3950    Tracy  Cofllns,  SLC 

4006    Travis  Bank  &  Trust 

4025    Treasure  State  Barrit 

2833    Tri  erne*  Bank  &  Toist 

2230    Tri-CltyBank 

6400    Tr«-State  Bank 

5916    Tri-State  NatkxiaJ  Bank  

4290    Trinity  National  Bank  

2918    Trinity  National  Bank  

4188    Trinity  Nationa)  Berik  of  DaMaa 

4070    Troup  Bank  &  Trust  Compeny 

2372    Tjcker  County  Bank  

4194    Tucker  Slate  Bank  of  Jacksonvine  

4147-  Ty»er  Nat)ona)  Bank  

4253    U.S.  Savings  Bank  of  Am«<1ca 

2768    U.S.  Bank 

1 123     UN  Amer  Bar*  Knoxv«!e 

4421     Unton  Bank  

2813    Unkxi  Bank  &  Trust  

2843    Union  Bank  and  Trust 

2802    Unk)n  Bank  and  Trust  Coripany 

2937    Union  Bank  of  Houston  

6681     Unkjn  County  Bank 

6708    Unkjn  Deposit  Bank '„ 

1903    Un<xi  Dime  SB/Butfato  SB ..!"""! 

5436    Unton  National  Bank  of  Chicago 

2366    Unk>n  Taist  Bank 

2348    United  American  Bank  In  HamWon  County 

6854    United  Bank— Houston  

2376    tJnHed  Bank  of  Oregon  .... 

6869    UnHed  Bank  of  Texas  

4255    United  Bank  of  Waco,  National  Assoc 

2688    United  Bank,  Ubby  

4327    United  atizens  Bank,  N.A 

4139    United  Community  Bank 

2776    United  Mercant«e  Bank  

4464    Unrted  MercantHe  Bank  &  Tmst  Co.,  N.A  . 
1911     Unrted  Mutual/American  Savings  Bank 

4115    United  National  Bank  of  Piano  

6471     United  of  American  Bank 

United  Oklahoma  Bank 

United  Peopies  Bank 

Ur>rt9d  Sorvtces  Bank  

United  Southern  Bank  of  Ciartisvifle 

Unrted  Southern  Bank  of  Nashville  

United  States  Nattorwri  Bank 

UTHty  Bank  

Unrty  Bank  and  Trust  Company  

Universal  Bank 

University  Bank  of  Wichita 

UniversJty  Bank,  N.A 

University  National  Bank 

University  National  Bank  c*  College  Stat  ... 

Urtsana  Savings  Ban*  

US  Savings  Bank/Hudson  City  SB 

Utah  First  Bank 

UtJca  NatKXial  Bank  &  Trust  Co  

Valencia  Bank 

Valley  Bank 

Valley  Bank  of  Bel  Grade  """"."""! 

Valley  Bank  of  Be'grade/Ujuntaln  Bank  ..... 

Valley  Commercial  Bank  

Valley  State  Bank  

Valley  Stace  3ank  

Valley  View  Natkxial  Bank  

Va.nfluard  Savings  Bank 


2662 

4284 

5911 

2359 

2347 

5305 

2809 

2316 

4522 

2433 

4362 

4065 

4160 

2473 

1906 

2531 

4034 

6657 

4397 

8049 

1939 

4479 

6758 

2732 

4238 

4467 

4504 

6350 


City 


Bb^  

Hartlngen 

Salt  Lake  City 

Sa«  Lake  City „ 

Austin  , 

Glasgow  „.., 

Glen  Heights 

Warren  

Markham  

BaHe  Fourche 

Bart>rook 

San  Antonk)  

Dallas  

Troup 

Parsons  

Jacksonville 

Tyler  

Seabrook 

Denton ^. 

Krwxville 

San  Antor)k)  

Dallas  

Bartiesville 

Oklahoma  City  

Houston 

Mayr^'dviOe 

Union 

New  York  ..„ 

Chicago  ; 

San  Juan  , 

Chattanooga  

Houston 

Milkwaukie 

Austin  

Waco 

Ubby 

ColJege  Station 

Westlake  Vlllaga  

Shreveport 

Pasadsr«  

New  York  

Plarw 

Chtoago „„ 

Oklahoma  City  

Lampiisas 

HartslKirrja  

Clarksviile 

Nashville , 

San  Diego  , 

Dayton _, 

Boston  (Roxbory)  

Lar>ham  _ 

Wichita  

Newton  

San  AntoTito  

College  Station 

Urt3ar«  

Jersey  Crty  

Salt  Lake  City 

Tulsa  

Santa  Ana  

White  River  Junction 

Bel  Grade 

White  Fish  

Stockton  

Baggs  

EncirK)  


Stale 


^^  Valley  View  

Verr^Ba)^".'^..""""  {^o'voke  

^"^9«^ :::::::::::::::::::::::::::::•-■••• - I  pI^  ::::::::::::::. 


OK 

TX 

LTT 

UT 

TX 

MT 

TX 

M 

IL 

SO 

TX 

TX 

TX 

TX 

WV 

FL 

TX 

NH 

TX 

TN 

TX 

TX 

OK 

OK 

TX 

TN 

KY 

NY 

IL 

PR 

TN 

TX 

OR 

TX 

TX 

MT 

TX 

CA 

LA 

CA 

NY 

TX 

IL 

OK 

TX 

OK 

TN 

TN 

CA 

OH 

MA 

MO 

KS 

MA 

TX 

TX 

lA 

NJ 

UT 

OK 

CA 

VT 

MT 

MT 

CA 

WY 

CA 

TX 

MA 

CT 

CO 


18276 


Federal  Register  /  Vol.  58.  No.  66  /  Thursday,  April  8,  1993  /  Notices 


BIF:  FDIC  Commeficial  Banks— Continued 


Bank 
No. 


Name 


City 


State 


4348 

2361 

4302 

2390 

8015 

2380 

6348 

2924 

2939 

2724 

2954 

6473 

2892 

2374 

2747 

2443 

8164 

2660 

2596 

4294 

2736 

2735 

5906 

5914 

2320 

2383 

4111 

5432 

4272 

1904 

1908 

2499 

4130 

5942 

2969 

2817 

4342 

2697 

3902 

2266 

2541 

2827 

2774 

4228 

4509 

4365 

4281 

4482 

4426 

8037 

5813 

6626 

4513 

5975 


VWage  Green  National  Bank 

Wanen  County  Bank  

Washlnglon  County  State  Bank  

Washington  Naikinal  Bank  of  Chk^go 

Waehkiflton  Ote.  Renovations 

Watauga  Vaiiey  Bank  

WatJdns  Banking  Company  

Watson  Stats  Bank 

Waukomis  Stats  Bank 

Waxahachie  Bank  and  Trust  Compar>y 

West  Belt  National  Bank 

West  Coast  Bank 

West  Houston  National  Bank  

West  Otympia  Bank 

West  Texas  State  Bank  of  Canyon 

West  Vaiiey  Bank  

Western  Bank  

Western  Bank  ..„ 

Western  Bank  

Western  Bank  

Western  Bar*— Westwood 

Western  Bank— Ncxiti  Wik:rest  National  Ass 

Western  Bank— Westheimer  

Western  National  Bank 

Western  Natior^al  Bank 

Western  Natior^al  Bank  of  Caspw 

Western  Natlor^  Bank  of  Louisiana 

Western  Natk>nal  Bank  of  LoveH  

Western  National  Bank  of  Texas 

Western  NYSB/Buffato  SB  (GoWome)  

Western  Savings  Fund  Soc/Pti«  Sav  Fund  .. 

Western  State  Bank  of  Denton 

Westheimer  Menwrial  Bank  UA  

Westiake  Thrift  &  Loan  Assoc 

Westpoint  Natkx^al  Bank  

WestsWe  Natk5nal  Bank  

Whitney  Bank  &  Trust 

Whittef  Thrift  and  Loan 

Wtehita  ConsolkJated  Offica  

Witeox  County  Bank  

WUHams  Savings  Bank  

WHHamstown  Bank,  N.A  

WttHston  Basin  State  Bank  

WUkJw  Bend  Nalkjnal  Bank  

WlrK*>endon  Savings  Bank 

Wotoum  Five  Cents  Savings  Bank  

Woodway  Bank  &  Trust,  N> 

WorWngmen's  Co-Operative  Bank  

Wonhington  State  Bank 

Yankee  Bank  

Yankee  Bank  tor  Finance  &  Savings  F.S.B  . 

Yeflowstone  Stete  Bank-Lander 

1st  NU  Bnk  of  Yorktown 

102  Va«ey  Bank 


Jersey  VHlage  ... 

McMinnville  

Brenham 

Chk:ago 

Washlr>gton  

EHzatMthton  

Faunsdale  

Watson 

Wewjkomis  

Waxahact>te  

l-iouston 

Los  Angeles  

Houston 

Los  Angeles  

Canyon  

Woodland  Hills  . 

MkJIand „.. 

El  Paso 

Mklland 

CXicarwille 

Houston 

Houston 

Houston 

Bryan 

Santa  Ana 

Casper 

Kaplan  

LoveH  

Fort  Worth  

Butfato 

Philadelphia 

Denton 

Houston 

Westiake  ViMage 

San  Antonto  , 

Houston 

Hamden , 

Whittef 

Wlchlte  

Camden , 

WHKams 

Houston 

WiBlston 

Piano 

Winchendon 

Wotwm , 

Houston 

Boston , 

WortNngton , 

Boston  

Boston 

Lander , 

Yorktown  

Hopkins  , 


TN 

TX 

IL 

DC 

TN 

AL 

1^ 

OK 

TX 

TX 

CA 

TX 

CA 

TX 

CA 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

CA 

WY 

LA 

WY 

TX 

NY 

PA 

TX 

TX 

CA 

TX 

TX 

CT 

CA 

KS 

AL 

lA 

TX 

NO 

TX 

MA 

MA 

TX 

MA 

IN 

MA 

MA 

WY 

TX 

MO 
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SECVRITIES  AND  EXCHANGE 
COMPUNSSION 

[R»lM««  No.  a4-32098:  FU«  No.  SfMCC- 

600-21] 

Self  •Regulatory  Organtzatlont;  The 
tntermarket  Cieering  Corp.;  Filing  and 
Order  Granting  Accelerated  Approval 
of  a  l^equekt  (or  Extension  of 
Temporary  Reglatratlon  as  a  Clearing 
Agency 

1993. 
iuanX  to  section  ig(b)(l)  of  the 
Lies  Exchange  Act  of  1934 
p),*  notice  is  hereby  given  that  on 
17. 1993.  The  Intermarket 
Clearing  Corporation  ("ICC")  filed  with 
\he  Sicurities  and  Exchange 
Comiisssion  ("Commission")  an 
amennment  to  its  application  fur 
registralicn  as  a  clearing  agency 
requasRing  that  the  Commission  extend 
its  temporary  registration  for  a  period  of 
eightMn  months.'  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
apprc  yal  of  ICC's  temporary  registration 
until  [Jctober  3.  1994. 

On  (i)ctober  3,  1988.  the  Commission 
granted  ICC  temporary  registration  as  a 
cleariHg  agencj-  for  a  period  of  eighteen 
mont  lis  3  On  April  5.  1990.  and  October 
3, 195 1,  the  Commission  extended  ICC's 
temporary  registration  for  additional 
eight(  *n  month  periods.*  ICC's  current 
temporary  registration  expires  on  April 
3. 19<i. 

ICC  |s  the  commodity  clearing 
subsiiilary  of  The  Options  Clearing 
Corpcifation  ("OCC").  ICC  is  ultimately 
soeiciMiB  permanent  registration  with  the 
Comrussion  as  a  clearing  agency 
because  it  holds  and  controls  securities 
optioiife  positions  in  connection  with  a 
cross- iha.-ginirg  program  between  ICC 
and  CCC.  For  the  past  four  and  one-half 
years,  |CC  has  functioned  effectively  as 
a  regitiered  clearing  agency,  and  the 
Co.mrtission  believes  thai  it  is  import ajit 
that  I(pC  continue  to  provide  its 
memMrs  with  up.interrjpted  service.  L-i 
light  if  ICC's  past  performance,  the 
Coinntlbsion  ftnds  that  ICC  continues  to 
satisfyjthe  requirements  necessary  for 
registration  as  a  clearing  agency  as  set 


iS  iflS.C.  7B8(t)(l)  (19««). 

'  LetIM  from  James  C.  Yong,  Vice  Preiidenl  ard 
As.<iist«fit  Secr^Un-,  ICC.  to  Judith  Poppalardo. 
Assistant  Directoi.  UivUlon  of  Market  Rsgulation 
("Division"],  Cojnmisjjon  (Mar.~h  16.  1993). 

'Secirities  Exchange  Ac*.  Rftlease  Na.  261S4 
(Octob«r  3,  1966).  53  FR  39556. 

■•SeciifitiM  Exchanf.a  Act  Release  Nc«  2TS79 
(April  • ,  1990),  55  FR  39556  (notice  and  order 
grantia ;  ICC's  request  for  axieasion  of  teraporary 
registra^on)  and  29781  (October  3.  1991),  56  FR 
5oy59  (prdsT  granting  ICCs  request  for  extension  of 
temporary  registration). 


forth  in  section  17A(b)(3)  of  the  Act  * 
and,  therefore,  pursuant  to  section  19  of 
the  Act."  grants  an  extension  of  ICC's 
temporary  registration  as  a  clearing 
agency  for  an  additional  eighteen 
months  through  October  3,  1994. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  this  application 
within  thirty  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Such  written  data,  views,  and 
arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  rogistretion  should  be  denied 
in  accordance  with  section  19(a)(1)  of 
the  Act.''  Persons  making  written 
submissions  should  file  six  copies  witti 
the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission. 
4r.O  Fifth  Street.  N\V.,  Washington.  DC 
20549.  Reference  should  be  made  to  File 
No.  600-21.  Copies  of  the  application 
and  ail  written  comments  will  be 
available  for  inspection  at  the  Securities 
and  Exchange  Commission's  Public 
Reference  Room,  450  Fifth  Street.  NW.. 
Washington.  DC  20549. 

//  is  therefore  ordered,  That  ICC's 
temporary  regisL-ation  as  a  clearing 
agency  be.  and  hereby  is,  extended 
through  October  3,  1994.  subject  to  the 
terms,  undertakings,  and  conditions 
specified  in  Securities  Exchange  Act 
Release  No.  26154." 

For  the  CommiEsion  by  the  Division  of 
Market  RpRuiation,  pursuant  to  delogated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FK  Doc.  93-6268  Fiied  4-7-93;  8:45  am) 

BILUMQ  COOe  W^O-OI-W 


[Release  No.  34-32067;  FIte  No.  SR-NASD- 
93-19] 

Self-Regulatory  Orga.nlzaticna;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Cluinge  by 
National  Aasociation  of  Securitiea 
Dealers,  tnc.  Relating  to  an  Interim 
Extension  of  the  OTC  Bulletin  Board 
Service  through  May  30, 1993 

March  31,  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securitios  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  March  31.  1993, 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
fiied  with  the  Securities' and  Exchange 


'  15  U  S  C.  78q-l(b)i3)  (1988). 
"is  use.  78i(l968). 
'15  U.S.C.  7»a(a)(l)  (1988). 

•  Supm  note  3. 
']7CFR200.3O-3(a)(12). 


Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
simultaneously  approving  the  proposal. 

I.  Self-ReguUtory  Organization's 
Statement  of  The  Temm  of  Sabstance  of 
the  Proposed  Rule  Change 

On  June  1,  1990,  the  N.^SD  initiated 
operation  of  the  OTC  Bulletin  Board 
Service  ("OTCBB  Service"  or  "Service") 
in  accordance  with  the  Commission's 
approval  of  File  No,  SR-NASD-88-19, 
as  amended.'  The  OTCBB  Service 
provides  a  real-time  quotation  medium 
that  NASD  member  firms  can  elect  to 
use  to  enter,  update,  and  retrieve 
quotation  information  (including 
unpriced  indications  of  interest)  for 
securities  traded  over-the-counter  that 
are  not  included  in  the  Nasdaq  System 
nor  listed  on  a  registered  national 
securities  exchange  (collectively 
referred  to  as  "unlisted  securities"). 
Essentially,  the  Service  supports  NASD 
members'  market  making  in  imlisted 
Sbcurities  through  authorized  Nasdaq 
Workitotjon  units.  Real-time  access  to 
quotation  information  f.;aptured  in  the 
Service  is  available  to  subscribers  of 
Level  %  Nasdaq  service  as  well  as 
subscribers  of  vendor-sponsored 
services  that  now  include  OTCBB 
Service  data.  The  Service  is  currently 
operating  under  an  interim  approval 
that  expires  on  March  31.  1S93.- 

The  NASD  hereby  files  this  proposed 
rule  change,  pursuant  to  section  19(b)(1) 
of  the  Act  and  Rule  19b-4  thereunder, 
to  obtain  authorization  for  an  interim 
extension  of  the  StTvice  through  May 
30,  1993.  During  this  interval,  there  will 
be  no  material  change  in  the  OTCBB 
Service's  operational  features. 

II.  Self-Regulatory  Organization's 
Statement  of  ihe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  wiih  the  Ccramission.  the 
NASD  included  s'atemonls  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rvile  change  and  discussed  an> 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  nt  liie  places  specified 
in  Item  IV  bt'low.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  [A),  (B),  and  (C)  'oelow.  of  the 


'  SecuritiM  Exchange  Act  R«ieaM  No.  27975  '.Mxy 
1,  1990).  55KR191i4. 

■^  Securttie:  Lxcbangft  Act  KhUmm  No.  31677 
(Uocember  31, 1992),  58  FR  3052. 
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most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

The  purpose  of  this  filing  is  to  ensure 
continuity  in  the  operation  of  the 
OTCBB  Service  while  the  Commission 
considers  an  earUer  NASD  rule  filing 
(File  No.  SR-NASD-92-7)  that 
requested  permanent  approval  of  the 
Service.  For  the  month  ending  January 
31. 1993,  the  Service  reflected  the 
market  making  positions  of  317  NASD 
member  firms  displaying  quotations/ 
indications  of  interest  in  4,101  unlisted 
securities. 

During  the  proposed  extension, 
foreign  seciirities  and  American 
Depositary  Receipts  (collectively, 
"foreign/ ADR  issues")  will  remain 
subject  to  the  twice-daily,  update 
limitation  that  traces  back  to  the 
Commission's  original  approval  of  the 
OTCBB  Service's  operation.  As  a  result, 
all  priced  bids/offers  displayed  in  the 
Service  for  foreign/ ADR  issues  will 
remain  indicative. 

In  conjunction  with  the  launch  of  the 
Service  in  1990.  the  NASD  implemented 
a  filing  requirement  (under  Section  4  of 
Schedule  H  to  the  NASD  By-Laws)  and 
review  procedures  to  verify  member 
firms'  compUance  with  Rule  15c2-ll 
under  the  Act.  During  the  proposed 
extension,  this  review  process  will 
continue  to  be  an  important  component 
of  the  NASD's  self-regulatory  oversight 
of  broker-dealers'  market  making  in 
unlisted  securities.  The  NASD  also 
expects  to  work  closely  with  the 
Commission  staff  in  developing  further 
enhancements  to  the  Service  to  fulfill 
the  market  structure  requirements 
mandated  by  the  Securities  Enforcement 
Remedies  and  Penny  Stock  Reform  Act 
of  1990  ("Reform  Act"),  particularly 
section  17B  of  the  Act.^  The  NASD 
notes  that  implementation  of  the  Reform 
Act  entails  Commission  rulemaking  in 
several  areas,  including  the 
development  of  mechanisms  for 
gathering  and  disseminating  reliable 


'On  Novwnbw  24. 1992,  the  NASD  filed  an 
applicatloo  with  the  Commission  for  Interim 
deeignation  of  the  Service  ai  an  automated 
quotation  system  puisuant  to  section  17B(b)  of  the 
Act  Latter  from  Richard  Ketchum.  Executive  Vice 
President.  NASD,  to  William  H.  Heyman,  Director, 
Division  of  Market  Regulation,  SEC  (November  24. 
1992).  On  December  30,  1992  the  Commission 
granted  "Qualifying  Electronic  Quotation  System" 
status  for  the  Ser/ice  for  purposes  of  certain  penny 
stock  rule*  that  became  effective  on  ^uary  1. 1993. 
Letter  from  Margaret  H.  McFarland,  Deputy 
Secretary,  SEC.  to  Richard  Ketchum.  Executive  Vice 
PiMidsnt,  NASD  (December  30. 1992). 


quotation/transaction  information  for 
"penny  stocks." 

The  NASD  beUeves  that  this  proposed 
rule  change  is  consistent  with  sections 
llA(a)(l),  15A(b)  (6)  and  (11).  and 
section  17B  of  the  Act.  Section  llA(a)(l) 
sets  forth  the  Congressional  findings 
and  policy  goals  respecting  operational 
enhancements  to  the  securities  markets. 
Basically,  the  Congress  fotmd  that  new 
data  processing  and  communications 
techniques  should  be  appUed  to 
improve  the  efficiency  of  market 
operations,  broaden  the  distribution  of 
market  information,  and  foster 
competition  among  market  participants. 
Section  15A(b)(6)  requires,  inter  alia, 
that  the  NASD's  rules  promote  just  and 
equitable  principles  of  trade,  facilitate 
securities  transactions,  and  protect 
public  investors.  Subsection  (11) 
thereunder  authorizes  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  for  securities 
traded  over-the-counter  for  the  purposes 
of  producing  fair  and  informative 
quotations,  preventing  misleading 
quotations,  and  promoting  orderly 
procedures  for  collecting  and 
disseminating  quotations.  Finally, 
section  17B  contains  Congressional 
findings  and  directives  respecting  the 
collection  and  distribution  of  quotation 
information  on  low-priced  equity 
securities  that  are  neither  Nasdaq  nor 
exchange-listed. 

The  NASD  believes  that  extension  of 
the  Servic»  through  May  30, 1993  is 
fully  consistent  with  the  foregoing 
provisions  ot  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  the  Burden  on 
Competition 

The  NASD  does  not  believe  any 
burden  will  be  placed  on  competition  as 
a  result  of  this  filing. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Purposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  EGfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NASD  requests  that  the 
Commission  find  good  cause,  pursuant 
to  section  19(b)(2)  of  the  Act,  for 
approving  the  proposed  rule  change 
prior  to  the  30A  day  after  its 
publication  in  the  Federal  Register  to 
avoid  any  interruption  of  the  Service. 
The  current  authorization  for  the 
Service  extends  through  March  31, 
1993.  Hence,  it  is  imperative  that  the 
Commission  approve  the  instant  fiUng 


on  or  before  that  date.  Otherwise,  the 
NASD  will  be  required  to  suspend 
operation  of  the  Service  pending 
Commission  action  on  the  proposed 
extension. 

The  NASD  believes  that  accelerated 
approval  is  appropriate  to  ensure 
continuity  in  the  Service's  operation 
pending  a  determination  on  permanent 
status  for  the  Service,  as  requested  in 
File  No.  SR-NASD-92-7.  Continued 
operation  of  the  Service  will  ensure  the 
availability  of  an  electronic  quotation 
medium  to  support  member  firms' 
market  making  in  approximately  4,100 
unlisted  equity  securities  and  the 
widespread  dissemination  of  quotation 
information  on  these  securities.  The 
Service's  operation  also  expedites  price 
discovery  and  facilitates  the  execution 
of  customer  orders  at  the  best  available 
price.  From  a  regulatory  standpoint,  the 
NASD's  capture  of  quotation  data  from 
participating  market  makers 
supplements  the  price  and  volume  data 
reported  by  member  firms  pursuant  to 
section  2  of  schedule  H  to  the  NASD  By- 
Laws. 

The  Commission  finds  that  approval 
of  this  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  and,  in 
particular,  with  the  requirements  of 
section  15A(b)(ll)  of  the  Act,  which 
provides  that  the  rules  of  the  NASD 
relating  to  quotations  prevent  fictitious 
or  misleading  quotations  and  promote 
orderly  procedures  for  collecting, 
distributing,  and  publishing  quotations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  30\h  day  after  the  date  of 
publishing  notice  of  the  filing  thereof. 
Accelerated  approval  of  the  NASD's 
proposal  is  appropriate  to  ensure 
continuity  in  the  Service's  operation  as 
an  electronic  quotation  medium  that 
supports  NASD  members'  market 
making  in  these  securities  and  that 
facilitates  price  discovery  and  the 
execution  of  customer  orders  at  the  best 
available  price.  Additionally,  continued 
operation  of  the  Service  will  materially 
assist  the  NASD's  surveillance  of 
trading  in  lonlisted  securities  that  are 
eligible  and  quoted  in  the  Service. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
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change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  29. 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  riile  change  be,  and  hereby  is, 
approved  imtil  May  30, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12) 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  93-8163  Filed  4-7-93;  8;45  ami 
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[ReiMM  No.  34-32092;  Fll«  No*.  SR- 
NASD-90-59.  Sa-MASD-91-17,  SR-NASO- 
91-18,  SR-NASD-ei-26] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Deaisrs,  Inc.;  Supplemental  Order 
Relating  to  Rule  Changes  to  the  Small 
Order  Execution  System 

April  1, 1993. 
Introduction 

On  October  10, 1991,  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Conmission")  approved,  in  two 
orders,  rule  changes  of  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  to  its  Small  Order  Execution 
System  ("SOES").^  The  first  order 
amended  the  definition  of  "professional 
trading  account"  and  expanded  the 
definition  of  "day  trading"  (the 
"Professional  Trading  Rule").  The 
second  order  established  a  15-second 
update  period  between  SOES  executions 
and  permitted  market  makers  to  specify 
the  firms  from  which  they  will  consent 
to  receive  preferenced  orders  (the  "15- 
Second  Rule"). 

On  October  15, 1991,  William 
Timpinaro,  et  al.  filed  a  petition  for 


review  of  the  Commission's  orders  and 
the  related  denial  of  a  Petition  for 
Rulemaking  with  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  Timpinaro,  et  al. 
versus  SEC.  No.  91-1502  (D.C.  Cir.).* 

On  January  26, 1993,  the  Court 
ordered  the  Commission  to  supplement 
the  record  in  Timpinaro  versus  S£C  by 
addressing  two  questions.  The  first 
pertains  to  the  interrelationship  of  the 
Commission's  Firm  Quote  Rule  with  the 
Professional  Trading  Rule  and  the  15- 
Second  Rule.  The  second  pertains  to  the 
relationship  between  SOES  trading  and 
bid-ask  spreads  and  Uquidity  in  the 
market  for  NASDAQ  securities.  This 
Order  responds  to  the  Court's  directive.' 

The  Finn  Quota  Rule 

The  following  is  the  first  question  the 
Court  directed  the  Commission  to 
address: 

1.  The  Firm  Quote  Rule,  17  CFR 
240.11Acl-l(c)(2),  requires  that  a 
market  maker  execute  any  order  to  buy 
or  sell  a  security  at  the  advertised  price 
"in  any  amount  up  to  his  published 
quotations  size."  How  would  the 
professional  trading  rule  and  the  15- 
second  rule  protect  SOES  market 
makers  from  being  "picked  off  if  those 
market  makers  are  in  fact  complying 
with  the  Firm  Quote  Rule? 

This  question  suggests  that 
professional  trading  on  SOES  requires 
nothing  more  of  market  makers  than  is 
already  required  of  them  by  the  Firm 
Quote  Rule.  This  is  incorrect.  The  Firm 
Quote  Rule  allows  market  makers  both 
a  reasonable  period  of  time  in  which  to 
update  their  quotes  and  a  size  limitation 
on  their  Uability  at  a  given  quote.  Both 
provisions  may  be  circumvented  by 
investors  using  the  automatic  execution 
feature  of  SOES.  The  Professional 
Trading  Rule  and  the  IS-Second  Rule 
serve  to  prevent  this  from  happening. 


>  S«cvTities  Exchange  Act  Rel.  No.  29809  (Oct.  10. 
1991),  56  FR  52092  (Oct.  17, 1991):  SecuriUes 
Exchange  Act  Rel.  No.  29610  (Oct.  10. 1991),  56  FR 
52098  (Oct.  17. 1991). 

On  October  10. 1991,  the  Commission  also  denied 
a  Petition  for  Rulemaking  relating  to  SOES.  Letter 
to  Sam  Scott  Miller.  Esq.,  Orrick,  Herrington  k 
Sutcliffe,  from  Jonathan  G.  Katz,  Secretary,  SEC, 
denying  Petition  for  Rulemaking  (Oct.  10,  1991) 
'not  reported). 


'  Barry  Heifetz  also  filed  a  petition  for  review  of 
the  Professional  Trading  Rule.  Heifelz  versus  SEC. 
No.  91-1650.  Heifetz  originally  Bled  this  petition  in 
the  U.S.  Court  of  Appeals  for  the  Second  Circuit, 
Heifitz  Isic]  versus  SEC.  No.  91-4186,  on  Novemt)er 
13. 1991.  That  proceeding  was  transferred  to  this 
Court  on  December  19, 1991,  and  docketed  on 
lanuary  2. 1992.  HeifeU  versus  SEC.  No.  91-1650. 
This  Court  consolidated  the  two  proceedings  on 
January  29. 1992  and  heard  oral  argument  on 
November  13.  1992. 

'  While  the  Commission  was  In  the  course  of 
finalizing  its  response  to  the  questions  contained  in 
the  Court's  January  26  Order,  the  Commission 
received  a  filing  Eram  the  NASD  proposing  further 
changes  to  SOES  (File  No.  SR-NASD-93-16, 
received  by  the  Commission  on  March  23, 1993). 
These  changes,  if  adopted,  could  result  in 
fundamental  change*  in  the  operation  of  SOES.  The 
filing,  and  any  potential  impact  on  the  issues  in  this 
litigation,  is  described  in  more  detail  in  a  pleading 
that  counsel  for  the  Commission  is  submitting  to 
the  Court  simultaneously  with  this  order 
supplementing  th«  record  in  the  instant  proceeding. 


The  "Firm  Quote  Rule,"  adopted  by 
the  Commission  in  1978,  requires 
market  makers  to  execute  any  order  to 
buy  or  sell  at  a  price  at  least  as  favorable 
as  the  market  makers'  displayed  bid  or 
offer  price.*  However,  since  its 
adoption,  the  requirement  to  hold  firm 
at  a  given  price  has  included  one 
important  limitation  and  two 
exceptions.  The  market  maker's 
obligation  to  honor  the  published  quote 
is  limited  to  the  market  maker's 
published  size  limit.  A  market  maker  is 
excepted  from  compliance  with  the  rule 
if,  prior  to  the  presentation  of  an  order, 
the  market  maker  has  commimicated  to 
its  exchange  or  the  NASD  a  bid  or  offer 
superseding  its  published  bid  or  offer.' 
A  market  maker  is  also  excepted  if,  at 
the  time  an  order  is  presented  to  it,  it 
is  in  the  process  of  effecting  a 
transaction  in  that  security  and, 
immediately  after  the  completion  of  the 
transaction,  it  commimicates  a  revised 
bid  or  offer  to  its  exchange  or 
association."  Thus,  the  Firm  Quote  Rule 
enhances  reliability  in  the  marketplace 
by  requiring  meaningful  access  to  one 
trade,  but  does  not  force  market  makers 
to  accept  multiple  trades. 

These  provisions  are  an  integral  part 
of  the  effective  functioning  of  die  Firm 
Quote  Rule.  The  Professional  Trading 
Rule  and  the  15-Second  Rule  help 
ensure  that  the  size  limitation  and  the 
exceptions  to  the  Firm  Quote  Rule  are 
not  eviscerated  by  the  iniitantaneous 
automatic  execution  feature  of  SOES. 
The  1991  Orders  embody  the  policy, 
articulated  by  the  Commission  in 
adopting  the  Firm  Quote  Rule,  that 
market  makers  should  not  be  required  to 
execute  more  than  one  transaction 
witliout  the  opportunity  to  update  their 
positions.  The  availability  on  SOES  of 
automatic  execution  of  up  to  five  times 
a  market  maker's  maximum  order  size 
places  the  market  maker  at  a 
technological  disadvantage  to 
professional  traders  because  the  system 
executes  orders  upon  entry  and 
thereafter  delivers  an  execution  report. 


«  Securities  Exchange  Act  Rel.  No.  14415.  43  FR 
4342  (Feb.  1. 1978)  ("Finn  Quote  Rule  Adopting 
Release"). 

•  17  CFR  240.11Acl-l(c)(3)(ll)(A)  (1992).  An 
identical  exception  exists  for  a  change  in  the  lize 
of  the  order  that  a  market  maker  will  fill  at  a  given 
quoUlion.  17  CFR  240.11Acl-l(cK3XIMA)  (1992). 

•  17  CFR  240.11Acl-l(c)(3Kii)(B)  (1992).  A 
market  maker  is  deemed  to  be  in  the  process  of 
effecting  a  transaction  from  the  moment  an  order  is 
presented  to  it  for  execution  until  the  completion 
of  communication  of  all  Information  necessary  to 
complete  the  transaction.  An  identical  exception  is 
provided  for  an  update  in  the  site  of  the  ir.arkal 
maker's  quotation.  17  CFR  240.11Acl-l(c)('i)(l)(B) 
(1992).  In  addition,  an  exchange  may,  during 
"unusual  maiket  conditions."  suspend  market 
makers'  firm  quote  obligations.  17  CFR  240.11Acl- 
l(b)(3Ml)(1992). 
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The  automatic  execution  feature 
deprives  the  market  maker  of  any 
opportunity  to  react  to  executions  by 
updating  quotes.  The  NASD  rules 
approved  in  the  1991  Orders  were 
promulgated  in  response  to  this 
technological  disadvantage  and  fully 
comply  with  the  Firm  Quote  Rule. 

The  Commission  adopted  the  Firm 
Quote  Rule  as  part  of  a  package  of  rules 
designed  to  improve  the  overall 
efficiency  of  the  securities  markets.'' 
The  rules  were  designed  to  facilitate  the 
development  of  a  composite  quotation 
system,  and,  in  turn,  the  development  of 
a  national  market  system,  by  improving 
the  qiiality  of  the  quotations  made 
available  to  investors  and  by  requiring 
these  quotations  to  be  "firm,"  subject  to 
the  size  limitation  and  certain 
exceptions.*  As  the  Commission  noted 
at  the  time, 

(Ajn  essential  step  toward  fonnation  of  a 
central  market  system  is  to  make  information 
on  prices,  volume  and  quotes  for  securities 
in  all  markets  available  to  all  investors,  so 
that  buyers  and  sellers  of  securities,  wherever 
located,  can  make  informed  Investment 
decisions  and  not  pny  more  than  the  lowest 
price  at  which  someone  is  willing  to  sell  nor 
sell  for  less  than  the  highest  price  at  which 
a  buyer  is  prepared  to  offer." 

In  explaining  the  significance  of  the 
Firm  Quote  Rule,  the  Commission 
observed,  "  '[Qjuotation  information  is 
of  significant  value  to  the  market  place 
as  a  whole  insofar  as  a  quotation  reflects 
the  considered  judgment  of  a  market 
professional  as  to  various  factors 
affecting  the  market,  including  the 
current  price  levels  and  size  of  buying 
and  selling  interests.' "  *°  Quotations 
also  provide  valuable  assistance  to 
investors  "in  determining  the  best 
market  for  execution  and  in 
understanding  the  market  forces  at  work 
at  any  given  time."  "  "(Rlestrictions  on 
dissemination  of  [the  information 
comprehended  by  a  market  maker's 
quotes]  detract  from  the  efficiency  of  the 
market  place  in  reflecting  all  available 
fundamental  and  market  information 
respecting  an  issuer's  securities."  '* 


'  Finn  Quote  Rule  Adopting  Release.  43  FR  at 
4342. 

*  Securitie*  Exchange  Act  RaL  Na  12870  Quly  20. 
1976).  41  FR  32850,  32858  (Aug.  5. 1976)  ("1976 
PropoMl"):  Sacuhtiai  Exchange  Act  Uti.  No.  12870 
(June  14.  1977).  42  FR  32418,  32418  (June  24.  1977) 
("1977  Propose!");  Finn  Quote  Rule  Adopting 
Release,  43  FR  el  4342. 

*  Secuhties  and  Exchange  Commission,  Policy 
Statemmt  on  the  Future  Sinictun  of  the  Securitiet 
MjTkett  12  (Feb.  4.  1072),  37  FR  9286. 

">  1976  Reieose,  41  FR  at  32858.  quoting 
SecnriUee  Exchange  Act  Rsl.  No.  11288  (Mar.  11, 
197S).  40  FR  19015,  19018  (Apr.  3. 1979). 

"Securltiai  Exchange  Act  Ret.  No.  11288.  40  FR 
at  19016. 

"  Securides  Exchange  Act  Ral.  No.  11288,  40  FR 
at  15018. 


The  requirement  that  quotations  be 
"firm"  is  an  essential  component  of  the 
enhancement  of  market  efficiency 
performed  by  quote  dissemination.  In 
general,  if  a  market  maker  receives  new 
information  concerning  the  value  of  a 
security,  the  information  may  render  his 
old  quotes  stale  and  economically 
disadvantageous.  If  the  market  maker 
does  not  convey  this  new  information  to 
the  market  by  promptly  updating  his 
quotes,  then  dissemination  of 
information  is  delayed,  and 
inefficiencies  and  pricing  distortions 
occur.  The  requirement  that  a  market 
maker  honor  existing  published  quotes 
gives  the  market  maker  an  economic 
imperative  to  update  quotes  promptly 
upon  receipt  of  new  information,  thus 
ensuring  that  the  published  quotes 
accurately  reflect  the  new  information. 
Therefore,  new  market  information 
available  to  the  market  maker  is 
disseminated,  in  the  form  of  updated 
quotes,  as  quickly  as  possible  to  the 
investing  public. 

Equally  important  as  the  prompt 
dissemination  of  information  to  the 
market  is  the  accuracy  of  the 
information  disseminated.  Toward  this 
end,  the  Firm  Quote  Rule  recognizes  the 
legitimate  purpose  of  allowing  market 
makers  "sufficient  time  to  update  their 
quotations."  "  When  a  market  maker 
receives  new  market  information  that 
alters  his  assessment  of  the  appropriate 
valuation  of  a  security,  his  existing 
Quotations  will  be  stale  until  he  updates 
them  to  reflect  that  new  information. 
Nonetheless,  should  any  trades  be 
executed  against  the  market  maker  at  his 
stale  quotes,  those  trades  will  then  be 
disseminated  as  part  of  the  information 
available  to  the  investing  public. 
However,  since  the  trades  occurred  at 
stale  prices,  the  information 
disseminated  by  the  reporting  of  the 
trades  conveys  some  disinformation  to 
the  market.  To  prevent  this  stale 
information  from  reaching  the  market, 
the  Firm  Quote  Rule  has  always 
included  a  grace  period  during  which 
market  makers  may  revise  their  quotes. 

Thus,  the  Firm  Quote  Rule  contains 
two  elements:  a  requirement  that  quotes 
be  "firm"  up  to  the  market  maker's 
published  size,  plus  exceptions 
permitting  a  reasonable  period  of  time 
for  quote  revision.  Both  elements  are 
essential  to  ensure  the  purpose  of  the 
Rule  in  disseminating  prompt,  accurate 
information  to  the  investing  public 
concerning  security  market  values. 

The  Commission  considered 
alternatives  in  achieving  the  appropriate 
balance  between  these  two  components 


of  the  Firm  Quote  Rule.  The 
Commission  originally  considered 
relieving  specialists  and  market  makers 
of  their  firm  quote  obligations  for  a 
period  of  three  minutes  after  the 
execution  of  a  transaction  or  following 
the  report  of  a  transaction  in  the 
consolidated  system  (the  "Three-Minute 
Exception").**  Commentators  argued 
that  the  Three-Minute  Exception  was 
"counterproductive  because  it  would 
emasculate  the  fimmess  provisions"  of 
the  Firm  Quote  Rule.  The  Commission 
concluded  that  three  minutes  was  too 
long  and  provided,  instead,  a  reasonable 
time  for  quote  revision  if  the  market 
maker  gave  prompt  notification  of  a 
change  in  quote  after  the  execution  of  a 
trade.  In  this  way,  market  makers  are 
allowed  some  time  for  quote  revision. 
Whether  a  market  maker  has  complied 
with  this  requirement  or  has  simply 
"backed  away"  from  its  quotation  in 
violation  of  the  Firm  Quote  Rule 
requires  a  case-by-case  analysis  of  the 
circumstances.*'  The  Commission 
believes  that  the  present  structure  of  the 
Firm  Quote  Rule,  reinforced  by 
investigations  by  the  SROs  of  backing- 
away  complaints,  is  the  most 
appropriate  balance  between  the  need 
for  prompt  revision  of  quotations  and 
the  need  of  market  makers  to  have  time 
to  update  their  quotes. 

The  introduction  of  an  automatic 
execution  facility  upsets  this  balance. 
Automatic  and  instantaneous  execution 
of  trades  deprives  market  makers  of  the 
legitimate  and  reasonable  update  period 
that  the  Firm  Quote  Rule  is  designed  to 
permit.  Trading  activity,  which  may 
reflect  the  existence  of  new  market 
information,  will  be  brought  to  the 
market  maker's  attention  only  after  the 
trades  have  occurred.  Pricing 
inefficiencies  or  disinformation  will 
result  because  a  market  maker's 
quotation  will  not,  and  caimot,  reflect 
any  such  new  market  information. 

SOES  illustrates  this  potential  for 
conflict  with  the  functioning  of  the  Firm 
Quote  Rule.  SOES  was  designed  to  offer 
automatic  execution  of  small  retain 
trades  for  non-professional  customers. 
When  used  as  designed,  SOES  is  not  a 
part  of  the  trading  system  that  functions 
as  a  price-discovery  mechanism  by 
facilitating  the  free  flow  of  publicly 
available  information  concerning 
securities.  Rather,  it  is  simply  an 
execution  system  to  "dealfj  with 
investors  whose  trades  are  less  likely  to 


"  Finn  Quota  Rule  Adopting  Release,  at  43  FR 
4344. 


"  1976  Rdaase.  41  FR  at  328S7. 
>'  A  market  maker  "backs  away"  when  it  tails  to 
honor  its  published  quotation. 


Federal  Register  /  Vol.  58.  No.  66  /  Thursday,  April  8.  1993  /  Notices 


18281 


impart  information  or  to  impose 
unusual  liquidity  costs."  '• 

SOES  was  not  designed  as  a  method 
of  enforcing  the  Finn  Quote  Rule.  In 
fact,  SOES  can  interfere  with  the  proper 
functioning  of  the  Firm  Quote  Rule 
when  used  by  professional  traders  to 
effect  multiple,  rapid  transactions. 
Unlike  the  trades  by  small,  retail 
investors,  trades  by  professional  traders 
may  represent  information  concerning 
recent  market  developments.  Market 
makers  are  thus  placed  in  the  position 
of  being  "picked  ofT'  by  professional 
traders  who  take  advantage  of  the  SOES 
technology  to  execute  multiple  trades 
during  the  time  period  in  which  market 
makers  would  normally,  under  the  Firm 
Quote  Rule,  be  permitted  to  update  their 
quotations  to  reflect  new  information 
prior  to  executing  further  trades." 

The  rules  approved  by  the 
Commission  address  the  problem  of 
professional  trading  on  SOES  in  a 
number  of  ways.  The  volume  of 
complaints  received  by  the  NASD  after 
the  December  1988  rule  changes  made 
it  evident  that  those  amendments  had 
proved  insufficient  to  address  the 
problem  of  professional  trading  on 
SOES.  Thus,  this  new  set  of  rules  was 
designed  to  take  a  comprehensive 
approach.  Specifically,  the  15-second 
rule  provides  a  short,  automatic  update 
period.  This  is  analogous  to  the 
approach  considered  by  the 
Commission  with  the  proposed  Three- 
Minute  Exception  to  the  Firm  Quote 
Rule.  However,  while  a  three-minute 
period  was  rejected  as  being  too  long  to 
ensure  the  proper  functioning  of  the 
Rule,  the  15-second  period  is  too  short 
to  be  adequate  in  all  circumstances,  the 
amendments  to  the  definition  of 
professional  trading  and  the  preference 
rules  provide  additional  safeguards 
against  problems  associated  with 
professional  trading  on  SOES. 

The  1991  SOES  Orders  in  no  way 
frustrate  or  limit  the  requirement  that  a 
market  maker  comply  with  the  Firm 
Quote  Rule.  SOES  present  professional 
traders  with  the  opportunity  to  force 
market  makers  to  execute  transactions 
from  which  the  Firm  Quote  Rule  would 
otherwise  relieve  them.  The  1991  SOES 
Orders  protect  market  makers  from 


"See  Securitie*  Exchange  Act  Rel.  No.  26361 
Pec.  15.  1988),  53  FR  51605.  51609  (Dec.  22,  1988) 
(CoDcxirrence  by  Commissioner  Gmndfest) 
C'Cmndfest  Concuirence"). 

"Tlje  SOES  Rule*  are  consistent  with,  and  in  fact 
required  more  of  the  market  maker  than,  (he  Firm 
Quote  Rule  because  under  the  Firm  Quote  Rule  the 
market  maker  is  required  to  execute  only  one  trade 
at  its  published  quote,  and  not  even  one  trade  if  it 
is  in  the  process  of  changing  its  quote  at  the  time 
•he  order  it  received.  Under  current  SOES  rules,  the 
market  maker  is  liable  for  up  to  Tive  trades  even  if 
it  is  in  the  Drocess  of  updating  Its  quotes. 


being  "picked  off  by  rapid-fire  multiple 
executions  for  larger  trades  than  are 
contemplated  by  the  Firm  Quote  Rule 
would  otherwise  relieve  them.  The  1991 
SOES  Orders  protect  market  makers 
from  being  "picked  off"  by  rapid-fire 
multiple  executions  for  larger  trades 
than  are  contemplated  by  the  Firm 
Quote  Rule  and  without  the 
opportunity,  provided  by  the  exception 
to  the  Firm  Quote  Rule,  to  update 
quotations. 

The  Relationship  Between  SOES 
Trading  and  Bid-Ask  Spreads  and 
Liquidity 

The  Court  also  directed  the 
Commission  to  address  the  following 
question: 

2.  It  appears  that  SOES  trading  might 
encourage  market  makers  to  monitor  the 
market  more  closely  and  thus  to  adjust 
their  quotations  more  quickly  in  order 
to  reflect  new  information.  Does  the 
Re.spondent  maintain  that  the  costs  of 
an  enhanced  bid-ask  spread  and 
reduced  liquidity  outweigh  the  benefits 
of  the  incremental  gain  in  efficiency  that 
results  from  more  timely  updates  of 
price  quotations?  If  so,  then  how  did  it 
make  this  determination? 

Even  if  professional  trading  on  SOES 
could  be  considered  to  provide  some 
impetus  for  market  makers  to  monitor 
their  markets  more  closely,  any  such 
effect  would  be  marginal  and  vastly 
outweighed  by  the  potential  harm  to  a 
trading  system  that  provides  important 
benefits  to  retail  or  public  customers. 
The  Commission  believes  that 
professional  trading  will  result  in  wider 
bid-ask  spreads  and  reduced  liquidity, 
and  also  may  result  in  pricing 
inefficiencies  in  the  market.  These 
determinations  are  based  on  a  number 
of  factors,  including  the  empirical  data 
studied  by  the  Commission  in  response 
to  the  1987  and  1989  market  crashes, 
the  Commission's  experience  with 
oversight  of  the  NASDAQ  market  and 
the  predictable  responses  of  market 
makers  to  increased  risks  and  costs  of 
doing  business,  and  the  observations  of 
market  participants.  In  reaching  its 
conclusions,  the  Commission  balanced 
the  relative  certainty  of  its  predictive 
judgment  based  on  these  factors  against 
the  relative  difficulty  of  generating  any 
meaningful  empirical  studies  on  the 
effects  of  professional  trading. 

SOES  provides  a  valuable  service  to 
the  market  as  a  whole  by  providing 
retail  investors  reasonable  assurance  of 
trade  execution  at  the  best  displayed 
price  on  a  system  that  ensures  rapid 
execution  by  automation.  It  is  not 
designed,  however,  to  perform  the 
function  of  encouraging  market  makers 
to  monitor  the  market  more  closely  in 


order  to  encourage  more  timely  quote 
revision.  It  is  designed,  instead,  to 
provide  a  mechanism  for  executing 
retail  orders  that  are  limited  in  size  and 
frequency  and  are  placed  by  investors 
lacking  professional  expertise. 

Professional  traders,  using  the  most 
current  market  information,  whether 
garnered  from  news  reports  or  simply  by 
monitoring  all  the  market  makers' 
quotations  on  a  NASDAQ  screen  for 
particular  stocks,  are  effecting  trades 
that  are  information-based.  The 
strucnure  of  SOES  permits  these  traders 
to  execute  multiple,  rapid-fire 
transactions  automatically,  and  deprives 
market  makers  of  the  opportunity 
afforded  them  under  the  Firm  Quote 
Rule  to  decline  to  honor  their  qugtes 
while  they  update  quotes  in  response  to 
new  market  information.  Consequently, 
professional  trading  on  SOES  can  result 
in  the  execution  of  trades  based  on  a 
professional  level  of  information 
awareness,  where  market  makers  will  be 
notified  of  the  information  impUed  in 
the  fact  of  the  trading  only  after  the 
trading  has  occurred.  Furthermore, 
much  of  the  professional  trading  activity 
on  SOES  is  an  attempt  to  profit  from 
short-lived  price  discrepancies  among 
market  makers  created  by  difference.s  in 
the  timing  of  quote  updates.  Thus,  much 
of  whatever  information  may  be 
conveyed  by  this  trading  is  information 
concerning  the  relative  efficiency  of 
different  market  makers,  rather  than 
information  concerning  the  underlying 
value  of  the  security. 

Professional  trading  on  SOES  subjects 
market  makers  to  substantial  risks  and 
costs  and  disrupts  the  normal  course  of 
price  discovery  in  tlie  maj-ket.  Normally, 
market  makers  execute  the  initial  part  of 
a  large  order  at  their  quoted  price,  up  to 
their  quoted  size,  in  comphance  with 
the  Firm  Quote  Rule.  The  balance  of  the 
order,  however,  may  well  be  executed  at 
a  different  price.  The  difference  in  price 
occurs  in  part  because  market  makers 
demand  a  premium  for  handling  larger 
orders  to  compensate  for  the  liquidity 
costs  of  hand!i::g  large  orders  ("liquidity 
premium").'*  The  difference  in  price 
also  occurs  in  part  because  large  orders 
may  indicate  that  the  market  maker  is 
trading  with  an  informed  trader  and 
may  signal  that  the  market  maker  needs 
to  adjust  his  market  price. '•  With 


'"  See,  eg,  Easley  and  O'Hara,  Pricet,  Trade  Size, 
and  Information  in  Securitiet  Markelt,  19  J.  Fin. 
Econ.  69  (1967):  Holthausan,  Leftwich  *  Mayers. 
The  Effect  of  Large  Block  Transactiont  on  Securities 
Prices:  A  Cross-Sectional  Analysis.  19  J.  Fin.  Econ. 
237  (1987).  cited  in  Gmndfest  Concurrence.  53  FR 
at  51609  n.S. 

■"See,  e.g.,  Easley  and  O'Hara.  tupra  note  18 
("quantity  matters  because  it  is  correlated  with 
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professional  trading  on  SOES.  market 
makers  do  not  have  the  opportunity  to 
react  to  informed  trading.  This  results  in 
inefficiencies  in  the  manet  because  the 
market  maker  is  unable  to  adjust  his 
quotes  to  reflect  the  new  information 
coming  to  market.  Moreover, 
professional  trading  results  in  increased 
risks  and  costs  of  doing  business 
because  market  makers  are  unable  to 
demand  a  liquidity  premium  for  the 
large  orders,  and  are  subject  to  rapid-fire 
executions  that  exceed  their  quote  size 
without  the  ability  to  update  their 
quotes. 

When  market  makers  are  faced  with 
such  increased  costs  of  doing  business 
because  of  SOES  trading,  they  have  a 
limited  range  of  possible  responses.  As 
originally  implemented,  SOES 
participation  was  voluntary.  In  that 
environment,  the  easiest,  most  direct 
way  of  responding  to  the  risk  of 
vulnerability  to  automatic  execution  of 
trades  was  to  withdraw  from  SOES.  This 
is  what  happened  during  the  market 
crash  of  1987. 

The  empirical  data  analyzed  by  the 
Commission  in  its  study  of  the  crash 
demonstrated  that,  when  subjected  to 
automatic  executions  at  uncertain  prices 
in  volatile  markets,  the  majority  of 
market  makers  withdrew  from 
participation  in  SOES  trading.*"  During 
the  crash,  securities  markets 
experienced  both  sharp  downward 
volatility  and  record  volume.**  As  a 
result,  the  NASDAQ  system  failed  to 
operate  normally.  Market  makers  were 
unable  to  rely  on  the  quotations 
displayed  on  their  NASDAQ  terminals 
as  the  basis  for  executing  customer 
orders,  either  manually  or  through 
automated  systems.  A  majority  of 
market  makers  responded  by 
withdrawing  from  SOES,  in  which 
participation  was  at  that  time 
voluntary.**  The  Market  Break  Study, 


infcnnation  about  a  5«cuiity's  true  value  *   *  *  . 
iTjhe  largw  tb«  trade  size,  the  more  likely  if  is  that 
a  markef  maker  it  trading  with  an  informed  trader 
This  tnfcrmatioD  eSact  dictates  that  the  market 
maker's  optimal  pricing  strategy  also  depends  on 
quantity,  with  large  trade  pricfis  reflecting  this 
incraassd  probability  of  information-baaed 
trading."),  cited  in  Grandfest  Concurrence,  53  FR  at 
S1609  n.4. 

«•  See  DlvisJoo  of  Market  Regulation,  The  October 
1987  \4arket  Break  ("Market  Break  Study"),  at  »- 

i4toa-i5(i9ea). 

"  See  Maikat  Break  Study  a!  d-3  to  9-4. 

''For  example,  the  a'jmbnr  of  NASDAQ 
securities  with  at  least  one  SOES  market  maker 
declined  significantly  during  the  market  break.  For 
the  three-day  period  from  October  19  to  October  21. 
1987.  1.840  securities  (40%)  were  eliminated  from 
SOES  because  there  was  no  active  market  maker 
prepared  to  execute  transactions  in  these  securities 
Another  indication  of  liquidity  in  SOES  is  the 
aumb«r  of  SOES  market-making  positions,  which  is 
the  total  number  of  market  makers  making  markets 
in  covered  securities.  The  total  number  of  market- 


therefore,  documents  clear  empirical 
evidence  as  to  bow  market  makers  will 
respond  to  the  increased  risks  of  doing 
business  in  a  system  where  the 
automatic  execution  capability  of  SOES 
forces  them  to  execute  trades  without 
the  protection  of  the  Firm  Quote  Rule's 
update  period. 

The  deleterious  effect  of  market  maker 
withdrawal  firom  SOES  on  the  ability  of 
the  small  retail  investor  to  obtain 
execution  of  trades  led  the  Commission 
to  approve  an  amendment  to  the  SOES 
rules  that  made  participation  in  the 
system  mandatory  for  market  makers  in 
NASDAQ  National  Market  System 
("NASDAQ/NMS")  stocks.*^  Compelled 
by  the  June  1988  rule  change  to 
participate  in  SOES,  market  makers  are 
left  with  two  potential  responses  to 
minimize  their  potential  costs: 
increasing  spreads  to  account  for 
possible  information-based  professional 
trades,  or  withdrawing  from  making 
markets  in  some  securities  in  order  to 
concentrate  their  efforts  on  fewer 
securities.  Ultimately,  market  maker 
withdrawals  also  result  in  wider 
spreads. 

Market  maker  withdrawals  have  the 
effect  of  reducing  the  number  of  market 
makers  in  any  given  NASDAQ  security. 
This  reduced  liquidity — that  is,  quoted 
depth  at  specific  prices — increases  the 
exposure  of  the  remaining  market 
makers.  When  there  is  a  reduced  market 
maker  presence  in  any  given  security, 
the  market  makers  who  remain  face 
increased  exposure  to  professional 
traders,  and  thus  greater  risk.  Greater 
risk  represents  an  increased  cost  of 
doing  business,  which  will  be  reflected 
in  wider  spreads.  Thus,  both  of  the 
options  available  to  market  makers — 
widening  spreads  or  withdrawing  from 
markets — are  undesirable  to  the  market 
as  a  whole. 

The  Commission  also  believes  that 
professional  trading  on  SOES  produces 
negligible  gains  in  market  efficiency.  It 
is  apparent  to  the  Commission  that 
when  professional  traders  direct  SOES 
executions  to  the  marginally  late  market 
maker,  the  market  does  not  discover  a 
new  price.  To  the  contrary,  the 
information  disseminated  by  the 
reporting  of  the  trades  conveys  some 
disinformation  to  the  market. 
Additional  inefficiencies  result  fi-om  the 


fact  that  the  information  mix 
communicated  to  the  public  by 
professional  trading  activity  includes 
the  relative  speed  at  which  different 
market  makers  update  quotes,  which 
has  no  relation  to  the  value  of  the 
securities  traded. 

Moreover,  SOES  is  not  an  efficient 
means  of  conveying  new  information  to 
the  market.  SOES  accounts  for  only  a 
fraction  of  NASDAQ  volume.  Although 
SOES  trades  impart  some  information 
about  the  demand  for  a  security,  and 
thus  must  have  some  impact  on  a 
security's  price,  that  impact  should  be 
extremely  small.**  In  a  normally 
functioning  market,  one  would  expect 
market  makers'  prices  to  be  determined 
largely  by  the  fiw  interaction  of  the 
non-SOES  related  trades  they  effect, 
which  generally  exceed  the  SOES 
transaction  size  of  1000  shares.  Thus,  if 
market  makers  respond  to  professional 
trading  in  SOES  by  widening  their 
spreads,  SOES  trading  will  have  a 
hugely  disproportionate  effect  of  pricing 
compared  with  the  value  of  the 
information  conveyed  by  the  limited 
volume  and  the  limited  size  of  each 
transaction.  For  these  reasons,  the 
Commission  does  not  believe  that 
professional  trading  on  SOES  will  result 
in  any  consequential  gains  in 
efficiency.*' 

In  considering  these  rules,  the 
Commission  is  mindful  that  it  is 
required  to  approve  a  rule  proposed  by 
an  SRO  "if  it  finds  that  such  proposed 
SRO  rule  change  is  consistent  with  the 
requirements  of  (the  Securities 
Exchange  Act  of  1934]  and  the  rules  and 
regulations  thereunder"  that  govern  the 
SRO.**  The  Commission  made  such  a 
finding  in  its  1991  orders  and  its 
discussion  in  this  supplemental  order 
reiterates  that  finding.  No  other  finding 
is  required.*'  The  Commission's 
statutory  role  in  considering  rule 


making  positions  declined  from  20.000  on  October 
16.  1 987  to  3.400  by  October  20.  a  decrease  of  83% 
Market  Break  Study  at  9-14. 

''That  is.  each  market  maker  in  a  NASDAQ/NMS 
security  must  also  participate  in  SOES.  These  rule 
changes  also  required  market  makers  to  be  liable  for 
trades  in  SOES  for  up  to  five  times  the  maximum 
tier  size,  or  5000  shares  for  the  largest  SOES  tier. 
Sec  Securities  Exchange  Act  Rel.  No.  25791  (June 
9.  1988),  S3  FR  22594  (]un«  16, 1988). 


'''  It  has  been  noted  that  as  a  result  of  the 
nonprofositional  character  of  SOES  trades,  they 
generally  do  not  impart  information  signiHcant  to 
the  pricing  function  of  the  professiunal  trading 
process.  See  Grundfest  Concurrence,  53  FR  at 
51609.  The  Commission  recognizes  that  all  trades 
convey  some  information  to  the  market.  The  level 
of  infcrmatfon  communicated  by  low-volume,  non- 
professional trading,  however,  is  sufficiently  low  as 
to  have  a  de  minimis  effect  on  pricing  efficiency 
when  it  occurs  automatically  on  SOES. 

'^The  only  impact  on  spreads  and  liquidity  that 
could  be  anticipated  from  SOES  trading  would  be 
from  the  fact  that  SOES  frees  market  makers  from 
the  lime-consuming  paper  work  of  processing  retail 
trades,  thus  leaving  them  more  time  to  spend  on  the 
professional  trading  in  the  negotiated  market. 

'"Section  19(b)(2)  of  the  Act,  15  U.S.C  78s(b)(2). 

■"The  Commission  is  not  required  to  use  any 
particular  methodology  in  its  inquiry.  It  is  free  to 
examine  all  relevant  factors  and  to  ascertain 
necessary  information  in  the  manner  it  deems  most 
appropriate  to  permit  the  evaluation  of  any  given 
proposal  from  an  SRO. 
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proposals  from  SROs  is  limited  to 
evaluating  the  rules  as  they  are 
proposed  against  the  statutory 
standards,  and  does  not  contemplate,  or 
even  permit,  the  Commission  to  require 
that  the  SRO  prove  that  its  proposal  is 
the  onlv  possible  solution  to  a  problem. 

The  Commission  believes  that  the 
NASD  can  reasonably  exclude 
professional  traders  from  access  to 
SOES.  When  SOES  was  originally 
introduced  in  1984.  it  was  novel  in  the 
breadth  and  scope  of  automation  that  it 
introduced  to  the  market  place.  It 
remains  unique  among  the  securities 
marketplaces  in  the  extent  of  its  attempt 
to  pravidf  the  benefits  of  automatic 
execution  ser\'ice8  to  the  small  retail 
customer.  Over  the  course  of  the  history 
of  SOES,  the  .system  has  had  effects  on 
the  market  that  could  not  have  been 
foreseen  at  the  date  of  its 
implementation  because  of  the  novehy 
and  complexity  of  the  system.  Repeated 
adjustments  to  the  rules  governing 
SOES  have  been  necessary  to  maximize 
potential  benefits  to  retail  customers 
while  minimizing  potential  harms  to  the 
markeltplace  as  a  whole. 

The  Commission  continues  to  believe 
that  the  June  1988  rule  adjustment 
instituting  mandatory  participation  on 
SOES  is  necessary  to  prevent  a 
recumance  of  the  harm  caused  by 
market  maker  withdrawal  from  the 
system  during  the  1987  market  crash, 
the  harm  caused  by  professional  trading 
was  an  unintended  consequence  of 
mandatory  participation.  The  1991  rules 
were  designed  to  address  that 
unintended  consequence. 

The  NASD  is  required  only  to  avoid 
"unfair  discrimination"  or  an 
"inappropriate  burden  on  competition" 
in  the  promulgation  of  new  rules  for 
Commission  approval.  The  NASD  had  a 
rfiasonable  basis  for  determining  that  the 
professional  trader  rules  were  fair  and 
appropriate  because  they  preserve  the 
benefits  of  SOES  for  the  vast  majority  of 
NASDAQ  users,  that  is,  the  eleven 
million  individual  investors,  and  have  a 
beneficial  effect  on  spreads  and 
liquidity. »•  If  the  rules  may  cause  some 
burden  on  competition  by  removing 
some  marginal  incentive  to  the  most 
rapid  quotation  updates  by  market 
makers,  this  burden  is  not  inappropriate 
given  the  balance  of  benefits  provided 
by  the  rules." 


"NYSE.  Shanownenhip  1990.  8l  11  (1990) 
(ll.OSO.OOO  shareholders  in  NASDAQ socuritie*  in 
1990). 

"In  the  199!  SOES  Orders,  tiie  ConuniMlon 
noted  that  the  Rule*  actuailv  may  serve  to  promote 
cumpetitJon  by  enhancing  the  attractiveness  to 
bioker-daalers  of  T^^aliing  markets  in  more 
securitiea.  This  increased  participadon  could 
promote  beaithy  competition  among  market  makers, 
aijd  in  t\ini.  would  enhance  liquidity. 


These  conclusions  are  supported  by 
the  examination  of  several  factors.  The 
Commission  relies  on  its  expertise 
concerning  the  predictable  responses  of 
market  makers  to  increased  risks  and 
costs  of  doing  business.  The 
overwhelming  empirical  evidence 
analyzed  in  the  Market  Break  Study 
showed  that,  when  the  automatic 
execution  feature  of  SOES  Operates  in 
way  to  expose  market  makers  to 
substantial  increases  in  the  risks  and 
costs  of  doing  business,  market  makers 
will  take  action  to  protect  against  those 
increased  costs.  The  Study  showed  that 
the  action  taken  by  market  makers 
during  the  1987  market  crash  rosuhed  in 
reduced  liquidity  for  the  market  overall. 

The  Commission's  analysis  also 
reflects  the  market  reahty  that  market 
makers  demand  a  competitive  return  on 
tJieir  capital.  To  the  extent  that  they  can 
pass  on  their  costs,  market  makers  will 
raise  prices  on  all  NASDAQ  trades  to 
compensate  for  the  costs  attributable  to 
professional  trading.  Market  makers 
raise  prices  by  widening  their  spreads, 
which  means  higher  prices  for  all 
investors.  Furthermore,  given  the 
increased  costs,  market  makers  have  less 
capital  to  commit  to  the  market,  and 
thus  will  make  markets  in  fewer 
securities. 

The  Commission  also  recognizes  that 
market  makers  will  take  action  to 
protect  themselves  when  they  have  no 
effective  opportunity  to  update  their 
quotes  as  tney  permitted  by  the  Firm 
Quote  Rule.  In  promulgating  the  Firm 
Quote  Rule,  the  Commission  considered 
as  essential  components  of  the  Role 
both  a  Umit  on  tne  size  of  the  order  for 
which  a  market  maker's  quote  is 
reqiiired  to  be  "firm"  and  a  reasonable 
period  during  which  quotes  may  not  be 
honored  because  they  are  being  revised. 
The  automatic  execution  feature  of 
SOES  inhibits  the  ability  of  market 
makers  to  preserve  the  legitimate  update 
period  and  the  size  Umitation  provided 
to  them  by  the  Firm  Quote  Rule.  This 
interferes  with  the  legitimate  function  of 
the  Firm  Quote  Rule's  update  provisions 
and  size  limitations,  and  it  is  reasonable 
to  anticipate  that  this  interference  will 
produce  a  market  maker  response. 

The  Commission's  conclusions  also 
reflect  the  observations  of  market 
participants  about  the  operation  of  the 
NASDAQ  market.  Many  of  the  comment 
letters  the  Commission  received  in 
connection  with  the  1991  SOES  Orders 
indicated  that  professional  trading 
would  lead  market  makers  to  widen 
their  spreads  and  withdraw  from 
making  markets  in  particularly  risky 
securities.  In  addition,  there  is  evidence 
that  absent  the  1991  Rules,  market 
makers  would  respond  as  threatened. 


This  evidence  includes  a  large  volume 
of  complaints  from  market  makers 
tending  to  show  their  serious  concerns 
with  professional  trading  on  SOES. 

The  evidence  does  not  include  any 
empirical  studies  or  data  showing 
statistical  changes  in  spreads  or  market 
liquidity  as  a  result  of  professional 
trading.  The  record,  however,  is  not 
deficient  in  this  regard.  Mandatory 
participation  by  market  makers  in  SOES 
was  required  only  in  June  1988.  When 
market  makers  began  complaining  to  the 
NASD  that  the  system  was  being 
abused,  the  NASD  responded  In 
December  1988  by  adopting  the  first 
rule  changes  prohibiting  professional 
trading.  The  relief  provided  by  the  1988 
rule  changes  was  significant,  but  not 
without  certain  unintended  loopholes 
that,  over  time,  could  be.  and  were, 
exploited  by  certain  traders.  To  close 
these  loopholes,  the  NASD  developed 
the  rule  changes  approved  in  the 
Commission  s  1991  Orders.  The 
Commission  believes  it  likely  that 
assurances  by  the  NASD  that  regulatory 
relief  was  imminent  had  the  effect  of 
causing  market  makers  to  defer  taking 
significant  responsive  action  on  their 
own  until  the  NASD  had  an  opportunity 
to  implement  structural  amendments  to 
SOES.^°  The  Commission  accordingly 
would  expect  that  any  data  concerning 
the  relationship  between  spreads  and 
professional  trading  until  the  time  of  the 
adoption  of  the  rules  might  be  of  hmited 
value.  The  relative  difficulty  in 
generating  any  meaningful  empirical 
studies  must  be  weighed  against  the 
relative  certainly  of  the  Commission's 
predictive  judgment  based  on  available 
data  and  its  expertise  in  the  markets. 
The  Commission  does  not  beUeve  that, 
where  it  is  doing  nothing  more  than 
correcting  an  unintended  harm  caused 
by  its  original  approval  of  mandatory 
SOES  participation,  it  is  required  to 
wait  until  reasonably  foreseeable 
damage  already  has  occurred  before 
acting  to  prevent  such  a  harm. 

Finally,  the  Commission's 
conclusions  reflect  its  studies  of  the 
1987  and  1989  market  breaks.  During 
the  1987  market  break,  when  a  record 
number  of  market  makers  withdrew 
fit)m  SOES.  trades  that  normally  would 
have  been  handled  aulomaiicaliy  had  to 
be  executed  by  contacting  NASDAQ 


'"The  hue  IBftS  modifications  to  SOES  making 
partlcipetiaD  mandatory  and  Mtabllshlng  a  20-day 
time-out  from  NASDAQ  (or  (ailure  to  comply  with 
this  requirement  created  an  axtremely  high 
immediate  cost  for  those  market  maker* 
withdrawing  from  SOES  in  any  gi*ao  sacxihty.  A 
market  maker  might  well  condbde  ttkat  the  coat  of 
participating  in  SOES  with  the  prospect  of 
immir>ant  relief  was  lower  than  the  coat  of 
withdrawing  and  reentering  the  market  afts 
regulatory  relief  had  been  achieved. 
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market  makers  by  telephone.  Although 
SOES  accounts  for  a  fraction  of  the 
share  volume  in  NASDAQ,  SOES 
handles  a  proportionally  larger 
percentage  of  trades.  The  failure  of 
SOES  added  to  the  already  high  volume 
of  telephone  calls,  making  it  unusually 
difficult  to  contact  market  makers  by 
telephone.  This  made  it  difficult  for 
investors  to  obtain  executions  of  trades, 
and  dramatically  reduced  liquidity  in 
the  NASDAQ  market. 

After  SOES  participation  was  made 
mandatory,  the  market  again 
experienced  record  volatility  and 
volume  during  the  1989  market  break. 
Market  maker  withdrawal  levels  were 
significantly  lower  than  in  1987. 3>  SOES 
operated  well  and  succeeded  in 
handling  its  third  highest  volume  ever. 
In  part  because  SOES  was  able  to  handle 
the  increased  retail  order  flow,  the 
NASDAQ  market  operated  much  more 
effectively  than  in  1987.^2 

In  light  of  its  experience  during  the 
1987  and  1989  market  breaks,  the 
Commission  believes  that  mandatory 
SOES  participation  provides  critical 
hquidity  in  situations  of  severe  market 
stress.  Mandatory  market  maker 
participation,  however,  made  it  possible 
for  professional  traders  to  use  SOES  to 
circumvent  both  the  quote  size 
hmitation  and  the  update  period 
provided  by  the  Firm  Quote  Rule.  As 
discussed  above,  this  creates  increased 
risks  and  increased  costs  of  doing 
business  for  the  market  makers,  and 
threatens  market  liquidity.  The 
Commission,  therefore,  recognizes  that 
in  making  SOES  mandatory,  it  is  also 
necessary  to  protect  market  liquidity  by 
proscribing  professional  trading  SOES. 
•        «        •        •        • 

In  conclusion,  the  1991  SOES  Orders 
were  necessary  to  ensure  that  the 
mandatory  participation  requirement, 
and  the  other  changes  made  to  the 
system  in  response  to  the  1987  market 
crash,  remain  viable.  The  June  1988 
enhancements  to  the  system  had  the 
imanticipated  consequence  of 
permitting  trading  on  SOES  in  a  manner 
inconsistent  with  the  system's  original 
design,  and  inconsistent  with  the 
Commission's  Firm  Quote  Rule.  This 
unintended  consequence  In  turn  created 
the  potential  for  wider  bid-ask  spreads 
and  reduced  hquidity  in  the  market  for 
NASDAQ  securities.  Because  SOES  was 
not  designed  for  use  by  professional 
traders,  and  because  the  Commission's 


Firm  Quote  Rule  already  performs  the 
function  of  promoting  maximum 
efficiency  in  the  market  by  encouraging 
close  monitoring  and  prompt  quote 
revision  by  market  makers,  the 
Commission  does  not  believe  that 
eUminating  the  new  rules  would  result 
in  any  incremental  gains  in  efficiency 
sufficient  to  outweigh  the  benefits  of  the 
rules  in  addressing  the  negative  impact 
on  spreads  and  liquidity  of  professional 
trading  on  SOES. 

The  continued  abiUty  of  professional 
traders  to  place  trades  through  what  was 
intended  as  a  retail-oriented  system 
could  threaten  the  NASD's  ability  (1)  to 
maintain  the  level  of  market-making 
capital  that  is  currently  devoted  to 
NASDAQ;  (2)  to  continue  to  require 
market  makers  to  participate  in  SOES; 
(3)  to  continue  to  require  makers  to 
honor  their  quotes  entered  on  SOES; 
and  (4)  to  require  market  makers  to 
maintain  tight  spreads.  Thus,  it  is 
consistent  with  the  requirements  of 
Section  15A  of  the  Act  for  the 
Commission  to  conclude  that  these 
benefits  outweigh  any  possible  harm  to 
a  small  group  of  traders  who  may  no 
longer  be  able  to  profit  from  marginal 
and  transitory  stale  pricing  in  a  limited 
segment  of  the  NASDAQ  market.^a 

By  the  Commission. 
Margarat  H.  McFarUnd. 

Deputy  Secretary. 

[PR  Doc.  93-8164  Filed  4-7-93;  8:45  am] 
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"  MaiiM  makers  tfaat  fait  it  necesuiy  to 
tannlnats  thalr  obligation  to  participate  in  SOES 
with  rwpact  to  ■  particular  Mcurity  w»r«  raquirsd 
to  withdraw  from  that  security  entirely  for  20 
bujinau  cUy»— oo  both  NASDAQ  and  SOES. 

",Se»  Ehvtjion  of  Market  Reguktioo,  Market 
Analysis  of  October  13  and  16, 1986.  at  110  (1990). 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

April  1, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Clinicorp,  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10435} 
Ethen  Allen  Interiors,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10436) 
Fremont  General  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-10437) 
National  Steel  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10438) 
Delaware  Group  Dividend  and  Income  Fimd, 
Inc 


"  See  Cnrndfett  Concurranca,  S3  FR  at  91609. 


Common  Stock,  $0.01  Par  Value  (File  No. 
7-10439) 
Chemical  Banking  Corp. 
Depositary  Shares,  Cum.  Pfd.  Stock,  $1  Par 
Value  (File  No.  7-10440) 
Mercantile  Bancorporation,  Lac. 
Common  Stock,  $5.00  Par  Value  (File  No. 
7-10441) 
Georgia  Power  Company 

1.93  Class  A  Pfd  Stock  (File  No.  7-10442) 
Nuveen  Michigan  Premium  Income 
Municipal  Fimd  2 
Common  Shares  of  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-10443) 
Atlantis  Group,  Inc. 
Class  A  Common  Stock,  $0.10  Par  Value 
(File  No.  7-10444) 
Laser  Technology 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10445) 
Nuveen  Maryland  Premium  Income 
Municipal  Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10446) 
Nuveen  Massachusetts  Premium  Income 
Municipal  Fund 
Shres  of  Beneficial  Interest,  $.01  Par  Value 
(File  No.  7-10447) 
Nuveen  New  Jersey  Premium  Income 
Municipal  Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10448) 
Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund  2 
Shares  of  Beneficial  Interest.  $.01  Par 
Value  (File  No.  7-10449) 
Nuveen  Virginia  Premium  Income  Municipal 
Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10450) 
Nuveen  Washington  Premium  Income 
Municipal  Fund 
Shares  of  Beneficial  Interest.  $.01  (File  No. 
7-10451) 
PillowTex  Corporation 
Common  Stock.  $.01  P^  Value  (File  No.  7- 
10452) 
Ahmanson  H.F.  &  Co. 
Depositary  Shares  of  Pfd  Stock  (File  No.  7- 
10453) 
Nuveen  Insured  California  Premium  Income 
Municipal  Fund  2,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10454) 
Nuveen  Insured  New  York  Premium  Income 
Municipal  Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10455) 
Storage  Equities,  Inc. 
Cum.  Pfd.  Stock  Series  B,  $.01  Par  Value 
(FUe  No.  7-10456) 
Citizens  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10457) 
Advanced  Financial,  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10458) 
Detroit  Edison  Company 
7.75  Pc  Series  Depositary  Shares,  $100  Par 
Value  (File  Na  7-10459) 
Bankers  Life  Holding  Corporation 
Common  Stock.  $.001  Par  Value  (File  No. 
7-10460) 
Kaufman  and  Broad  Home  CorpOTation 

1.52  Depositary  Shares  (File  No.  7-10461) 
Corimon  C.A.S.A.CA. 


Amarlcan  Depositary  Shares  (Pile  No.  7- 
10462) 
Chemical  Banking  Corpcvation 

Depositary  Shares  Cum.  Pfd.  Stock,  $1  Par 
Value  (File  No.  7-10463) 
Life  Partners  Group,  Inc. 

Common  Stock.  $.001  Par  Value  (File  No. 
7-10464) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
seciirities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  22, 1093, 
written  data,  views  and  arguments 
concaming  the  above-referenced 
applicttion.  Persons  desiring  to  make 
uTitten  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  U'ashington,  DC 
2054^  Following  this  opportunity  for 
hearii)g,  the  Commission  will  approve 
the  application  if  it  funds,  based  upon 
ell  th«  information  available  to  it,  that 
tJie  extensions  of  unlisted  trading 
privil  }ges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  aiid  orderly  markets  and  the 
prote(jtion  of  investors. 

For  {he  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authoHsy. 

lonath  ill  G.  Katz, 

Secreti  jy. 

(FR  Doi  9.3-«165  Filed  4-7-93;  8:45  am] 
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Self-Regulafory  Organizations: 
Applications  for  Unlisted  Trading 
Privilages  and  of  Opportunity  for 
Hearlf^g;  Cincinnati  Stock  Exchange, 
Inc. 

April  1   1993. 

The  above  named  national  securities 
exchaige  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f){lf(B)  of  the  Securities  Exchange 
Act  of  [li934  and  Rule  I2f-1  thereunder 
for  unlilsted  trading  privileges  in  the 
followjiig  securities: 

A/S  Ekij^ortfinans 

Pfd.  (I^pital  Stock  (File  No.  7-10486) 
AhmanUn  H.  F.  &  Co. 
Depotltarv  Shares  (rep.  1/10  Sh.  8.40% 
Seij  C  Pfd.  Stock)  (File  No.  7-10487) 
All  American  Term  Trust.  Inc. 
Conirtion  Stock,  $.001  Par  Value  (File  No. 
7-10488) 
Americlin  Medical  Holdings.  Inc. 
Coininon  Stock.  $.01  Par  Value  (File  No.  7- 
104|39) 
Americin  Re  Corp. 
Comr  ion  Stock,  $.01  Par  Value  (File  No  7- 
10490) 
Berlitz  International,  Inc. 


Common  Stock,  $.10  Par  Value  (File  No.  7- 
10491) 
Blackrock  Investment  Quality  Municipal 
Trust,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10492) 
Boise  Cascade  Corp. 
Depositary  Shares  (rep.  1/40  Sh.  9.40% 
Cum.  Pfd.  Ser.  F  Stock)  (File  No.  7- 
10493) 
Borg  Warner  Security  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10494) 
Carr  Realty  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10495) 
Castle  &  Cooke  Homes,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10496) 
Catel^us  De^-elopment  Corp. 
$3.75  Ser.  A  Cum.  Conv.  Pfd.,  $.01  Par 
Value  (File  No.  7-10497) 
Chic  by  H.I.S..  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10498) 
Citizens  Corp. 
Common  Slock,  $.01  Par  Value  (File  No.  7- 
10499) 
Conseco,  Inc. 
Ser.  D  Cum.  Conv.  Pfd.,  $3.25  Par  Value 
(Fila  No.  7-10500) 
Dclflware  Group  Dividend  ft  Income  Fund, 
Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10501) 
Developers  Diversified  Realty  Corp. 
Common  StocJc,  No  Par  Value  (File  Nc.  7- 
10502) 
Duff  &  Phelps  Utility  &  Corporate  Bend  Trust 
Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10503) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  22,  1993, 
written  data,  views  and  arguments 
concerning  the  above- referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secret.ny  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Following  this  opportunity  far 
ht-aring,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
a!!  the  information  availebie  to  it,  that 
tho  extensions  of  unlisted  tra  ling 
privileges  pursuant  fo  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  tlie 
protection  of  investors. 

For  the  Commission,  b)'  the  Division  cif 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

|FR  Doc.  93-8167  Filed  4-7-93;  8:45  am) 
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[R«l.  No.  IC-19377;  812-78M] 

Application  for  Examptton  Undar  tha 
Invaatmant  Company  Act  of  1S40 

April  1.  1993. 

AGENCY:  Securities  end  Exchange 

Commission  ("SEC"). 

ACT»ON:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  MAS  Pooled  Trust  Fund 
(the  "Fund");  Miller.  Anderson  & 
Sherrerd  (the  "Adviser");  and  Mutual 
Funds  Service  Company  (the 
"Administrator"). 

RELEVANT  ACT  SECTIONS:  Order  sought 
under  section  17(d)  and  rule  17d-l. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional,  amended  order 
permitting  the  Administrator  to  replace 
the  Vanguard  Group.  Inc.  ("Vanguard") 
as  the  Fund's  administrator  in 
connection  with  certain  joint  accounts. 
The  Administrator  would  participate  in 
such  joint  accounts  on  the  same  terms 
and  subject  to  the  same  conditions  as 
were  previously  applicable  to  Vanguard 
FILING  DATE:  The  application  was  filed 
on  December  5. 1991.  and  amended  on 
April  6.  1992.  December  14,  1992,  and 
Fehruar}-  3,  1993. 

HEARING  on  NOTIFICATION  Of  HEAR»4G:  An 
order  granting  the  application  will  be 
issued  upless  the  SEC  orders  a  hearing. 
Inleresied  persons  may  request  a 
hear:ng  by  writing  to  the  SEC's 
Ssrr-etiiry  and  serving  applicants  with  a 
copy  cf  the  request,  personally  or  by 
mill'.  Hearing  requests  should  be 
ret  ei  :ed  by  the  SEC  by  5:30  p.m.  on 
A^)ri^  26.  1993.  and  should  be 
at  f  o(Ti^.ij:ied  by  proof  of  service  on 
applica'its,  in  the  form  of  an  affidavit  or. 
fsir  ie.vyer<;.  .3  certificate  of  serxice. 
He.- -ink  requests  should  state  the  nature 
of  ■.\'n  wr'ier's  interest,  the  reason  for  the 
req-iest  and  the  issues  contested. 
FersjHj  nay  request  notification  of  a 
}vh<i,i.'-;g  l.y  writing  to  the  SEC's 

S«crp'ia.~y.' 

AOC'^essES.  Secretary.  SEC,  450  5th 
Si'-ee*.  NvV..  Wash.^nglon,  DC  20549. 
MAS  Pooled  Tru.st  land  and  Miller, 
i*  nderson  A  hhorrerd.  O.ne  Tower 
Bridge,  West  Conshohocken. 
Peni:rylvania  1942R;  Mutual  Funds 
Ser  \cs  Company,  126  High  Street, 
Br;S;o::.  M.issachusetts  02110. 
FOR  FURTHER  INFORMATION  CONTACT: 
J»n-:Hs  J.  Dv^7er.  Staff  Attorney,  at  (202) 
504-2920.  or  Elizabeth  G.  Osterman. 
Branch  Chief,  at  (202)  272-3016  (Office 
of  Investment  Company  Regulation. 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
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complete  application  may  be  obtained 
for  a  fee  at  the  SEC's  Public  Reference 
Branch. 

AppUcanti'  Rapraaentatioiu 

1.  The  Fund  is  a  no  load  mutual  fund 
registered  under  the  Act.  consisting  of 
nineteen  portfolios  (the  "Portfolios") 
offering  investment  alternatives  for 
institutional  clients.  These  include  the 
Equity.  International  Equity.  Fixed 
Income,  Fixed  Income  Portfolio  n,  Cash 
Reserves.  High  Yield  Securities.  Limited 
Duration.  Pennsylvania  Municipal 
Fixed  Income,  Mimicipal  Fixed  Income, 
Mortgage-Backed  Securities.  Emerging 
Growth,  Value,  Small  Capitalization 
Value.  Special  Piupose  Fixed  Income. 
Global  Fixed  Income,  Balanced.  Select 
Equity,  Select  Fixed  Income,  and  Select 
Value  Portfolios.  The  term  "Fund" 
includes  each  Portfolio  and  any  future 
portfolios  of  the  Fund  that  are  advised 
by  the  Adviser  and  administered  by  the 
Administrator. 

2.  The  Adviser  acts  as  investment 
adviser  to  the  Fund.  Prior  to  April  13. 
1992,  Vanguard  provided 
administrative,  dividend  disbursing, 
and  transfer  ^ency  services  to  the 
Fund.  Pursuant  to  an  agreement  dated 
March  16.  1992.  the  Administrator 
assumed  such  administrative  functions, 
and  currently  provides  such  services  to 
the  Fund. 

3.  At  the  end  of  most  days,  each 
Portfolio  has  uninvested  cash  balances 
held  in  either  or  both  of  Morgan 
Guaranty  Trust  Company  of  New  York 
or  Morgan  Stanley  Trust  Company  of 
Jersey  City,  as  the  Portfolio's  custodian 
banks.  Piirsuant  to  an  exemptive  order 
issued  in  1991  (the  "Existing  Order").' 
Vanguard  authorized  J.P.  Morgan 
Securities  ("Morgan")  to  invest  each 
Portfolio's  uninvested  cash  balances  in 
a  joint  accoimt,  which  was  then  used  to 
enter  into  one  or  more  large  repurchase 
agreements  in  a  total  amount  equal  to 
the  aggregate  daily  balance  in  the  joint 
account. 

4.  The  Portfolios  suspended  their  use 
of  the  joint  account  upon  the 
assumption  by  the  Administrator  of  its 
duties  as  administrator  of  the  Fund. 
Currently,  the  Administrator,  on  behalf 
of  the  Fund  and  at  the  direction  of  the 
Adviser,  uses  uninvested  cash  balances 
each  day  to  purchase  an  overnight 
repurchase  agreement  for  each  Portfolio 
from  Morgan.  Without  amendment  of 
the  Existing  Order,  the  Portfolios  will  be 
forced  to  continue  acting  separately  in 
pursuing,  securing,  and  implementing 


repurchase  agreements  for  their  daily 
uninvested  cash  balances.' 

5.  Applicants  seek  to  amend  the 
Existing  Order  to  permit  the 
Administrator  to  participate  in  the  joint 
accoimt,  pursuant  to  the  same  terms  and 
subject  to  the  same  conditions  as  were 
previously  applicable  to  Vanguard. 

6.  The  proposed  joint  account  Would 
not  be  distinguishable  from  any  other 
accounts  maintained  by  a  Portfolio  with 
the  custodian  banks  except  that  monies 
from  the  Portfolios  can  be  deposited 
into  it  on  a  commingled  basis.  The  joint 
account  would  not  have  any  separate 
existence  which  would  have  indicia  of 
a  separate  legal  entity.  Each  Portfolio 
would  automatically  transfer  its 
uninvested  cash  remaining  after  the 
conclusion  of  its  daily  trading  activity 
into  the  joint  account.  The  sole  function 
of  the  joint  account  would  be  to  provide 
a  convenient  way  of  aggregating  what 
otherwise  would  be  the  one  or  more 
individual  daily  transactions  for  each 
Portfolio  necessary  to  manage  the  daily 
uninvested  cash  balances  of  each 
Portfolio. 

7.  Each  Portfolio  is  authorized  to 
invest  in  repurchase  agreements 
collateralized  by  United  States 
Government  securities,  certificates  of 
deposit,  and  certain  bankers' 
acceptances.  In  connection  with  the  use 
of  repurchase  transactions  collateralized 
by  Government  securities,  each  Portfolio 
has  established  the  same  systems  and 
standards.  These  include  quality 
standards  for  issuers  of  repurchase 
agreements  and  for  collateral,  and 
requirements  that  the  repurchase 
agreements  will  be  at  least  100% 
collateralized  at  all  times.  These 
uniform  systems  and  standards  will 
apply  to  the  joint  account  under  the 
proposed  amended  order.  In  addition, 
all  proposed  joint  repurchase  agreement 
transactions  will  continue  to  be  effected 
in  accordance  with  the  guidelines  set 
forth  in  Investment  Company  Act 
Release  Nos.  10666  (Apr.  18, 1979)  and 
13005  (Feb.  3, 1983).  all  existing  rules, 
regulations,  and  positions  of  the 
Commission  or  its  staff,  and  with 
whatever  positions  may  be  taken  in  the 
future  by  the  Commission  or  its  staff  by 
rule,  release,  letter,  or  otherwise, 
relating  to  such  transactions. 


*  InvMtmant  Company  Act  RslsaM  Not.  18081 
(Apr.  8.  1991)  (Dotica)  and  18135  (May  8.  1991) 
(order). 


*  The  Fund's  board  of  trustees  has  approved 
Morgan  and  Morgan  Stanley,  Inc..  among  others,  as 
repurchase  agreement  dealers  for  the  Fund.  By 
supplementa]  letter  dated  March  22,  1993,  the 
Adminislrator  represents  that  there  is  no  agreement, 
arrangement,  or  understanding  between  the  Fund 
and  either  Morgan  Guaranty  Trust  Company  of  New 
York  or  Morgan  Stanley  Trust  Company  of  Jersey 
Qty,  whereby  the  custodian  banks  agree  to  provide 
custodian  services  in  consideration  for  their  affiliate 
being  used  as  the  Fund's  repurchase  agreement 
dealer. 


8.  Each  Portfolio  will  participate  in 
the  joint  accoimt  on  the  same  basis  as 
every  other  Portfolio  in  conformity  with 
its  fundamental  investment  objective 
and  restrictions.  Any  future  Portfolios 
that  participate  in  the  joint  account  will 
be  required  to  do  so  on  the  same  terms 
and  conditions  which  the  existing 
Portfohos  have  set  forth  in  the 
application. 

9.  The  Administrator  would  have  no 
monetary  participation  in  the  joint 
account,  but  would  be  responsible  for 
determining  Cash  available  for 
investment  and  directing  investment  of 
such  amounts  in  the  joint  account,  and 
establishing  accounting  and  control 
procedures  and  ensuring  the  equal 
treatment  of  each  Portfolio.  The  assets  of 
the  Portfolios  would  continue  to  be  held 
under  proper  bank  custodial 
procedures. 

10.  Applicants  beUeve  that  no 
Portfolio's  investment  in  the  joint 
account  would  be  subject  to  the  claims 
of  creditors,  whether  brought  in 
bankruptcy,  insolvency,  or  other  legal 
proceedings,  or  of  any  other  participant 
Portfolio  in  the  joint  account.  Moreover, 
each  Portfolio's  liability  on  any 
repurchase  agreement  purchased  by  the 
joint  account  would  be  limited  to  its 
interest  in  such  repurchase  agreement. 

Applicants'  Legal  Analysis 

1.  The  trustees  of  the  Fund  have 
determined  that  the  proposed  joint 
account  and  the  use  of  such  account  by 
each  Portfolio  will  be  beneficial  to  each 
Portfolio.  Applicants  represent  that, 
under  the  proposed  amended  order, 
they  would  collectively  save 
approximately  $50,400  in  yearly 
.transaction  fees  at  historical  1990  levels. 
The  trustees  have  satisfied  themselves 
that  the  proposed  method  of  operating 
the  joint  account  will  not  result  in  any 
conflicts  of  interest  between  any  of  the 
Portfolios  or  between  a  PortfoUo  and  the 
Adviser.  They  have  further  determined 
that  there  does  not  appear  to  be  any 
basis  on  which  to  predicate  greater 
benefit  to  one  Portfolio  than  to  another. 
They  have  considered  the  fact  that, 
although  the  Administrator  will  gain 
some  benefit  through  administrative 
convenience  and  some  possible 
reduction  in  clerical  costs,  the  primary 
beneficiaries  will  be  the  Portfolios 
because  the  joint  account  will  be  a  mora 
efficient  way  of  administering  these 
daily  investment  transactions. 

2.  The  trustees  have  determined  that 
the  operation  of  the  joint  account  will 
be  free  of  any  inherent  bias  favoring  onu 
Portfolio  over  another  and  the 
anticipated  benefits  flowing  to  each 
Portfolio  will  fall  within  an  acceptable 
range  of  fairness. 
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3.  On  the  basis  of  the  determinations 
by  the  trustees  of  the  Fund,  applicants 
submit  that  the  criteria  for  issuance  of 
an  order  under  section  17(d)  and  rule 
17d-l  are  met  by  the  Joint  account  as 
proposed. 

Applicants'  Conditioiu 

Applicants  consent  to  the  inclusion  of 
the  following  procedures  as  express 
conditions  to  any  order  issued  in 
connection  with  this  application: 

1.  The  joint  account  would  be  a 
separate  custodian  cash  accoiuit  into 
which  each  Portfolio  would  deposit  its 
uninvested  net  cash  balances  daily. 

2.  Cash  in  the  joint  account  would  be 
invested  solely  in  repurchase 
agreements  collateralized  by  suitable 
United  States  Government  obligations, 
i.e.,  obligations  issued  or  guaranteed  as 
to  principal  and  interest  by  the  United 
States  Government  or  by  any  of  its 
agencies  or  instrumentalities,  and 
satisfying  the  uniform  standards  set 
forth  by  the  Portfolios  for  such 
investments.  Any  repurchase  agreement 
would  have,  with  rare  exceptions,  an 
overnight  or  over-the-weekend  duration, 
and  in  no  event  have  a  term  of  more 
than  seven  days. 

3.  Particular  United  States 
Government  obligations  held  as 
collateral  for  repurchase  agreements 
would  be  identified  and  the  custodian 
banks  notified.  The  securities  held  as 
collalaral  for  repurchase  agreements 
would  either  be  transferred  to  the 
account  of  the  custodian  banks  at  the 
proper  Federal  Reserve  Bank, 
transferred  to  a  subcustodian  account  of 
the  Fund  at  another  qualified  bank  or 
redesignated  and  segregated  on  the 
records  of  the  custodian  banks  if  the 
custodian  banks  already  are  the  record 
holder  of  the  collateral  for  the 
repurchase  agreement. 

4.  All  investments  held  by  the  joint 
account  would  be  valued  on  an 
amortized  cost  basis.  Each  Portfolio 
subject  to  an  exemptive  order  permitting 
valuation  of  its  securities  on  an 
amortized  cost  basis  or  which  relying  on 
rule  2a-7  under  the  Act  would  use  the 
average  maturity  of  the  joint  accoimt  for 
the  purpose  of  computing  the  Portfolio's 
average  portfolio  maturity  with  respect 
to  the  portion  of  its  assets  held  in  the 
joint  account  on  that  day. 

5.  In  order  to  assure  that  there  would 
be  no  opportunity  for  one  Portfolio  to 
use  any  part  of  a  balance  of  the  joint 
account  credited  to  another  Portfolio,  no 
Portfolio  would  be  allowed  to  create  a 
negative  balance  in  the  joint  account  for 
any  reason,  although  it  would  be 
permitted  to  draw  down  its  entire 
balance  at  any  time. 


6.  Each  Portfolio's  decision  to  invest 
in  the  joint  account  will  be  solely  at  the 
Portfolio's  option  and  no  Portfolio  will 
be  obligated  to  invest  in  the  joint 
account  or  to  maintain  any  minimum 
balance  in  the  joint  accoimt.  In  addition, 
each  Portfolio  will  retain  the  sole  rights 
of  ownership  of  any  of  its  assets, 
including  interest  payable  on  such 
assets  invested  in  Uie  account. 

7.  Each  Portfolio's  investment  in  the 
joint  accoimt  will  be  documented  daily 
on  the  books  of  the  Fund,  as  well  as  on 
the  books  of  the  custodian  bank. 

8.  Each  Portfolio  would  participate  in 
the  income  earned  or  accrued  in  the 
joint  account  and  all  instruments  (i.e., 
cash  and  United  States  Government 
securities)  held  in  the  joint  account  on 
the  basis  of  the  percentage  of  the  total 
amount  in  the  account  on  any  day 
represented  by  its  share  of  the  joint 
account. 

9.  The  Adviser  would  determine  the 
amount  of  any  uninvested  cash 
balances,  constituting  a  part  of  each 
Portfolio's  assets,  to  be  invested  in  the 
joint  account  as  part  of  its  duties  under 
its  existing  or  any  future  investment 
advisory  contract  with  each  Portfolio, 
and  would  not  collect  any  additional  fee 
for  the  management  of  the  joint  account. 
The  Adviser  would  collect  its  fees  based 
upon  the  net  assets  of  each  separate 
Portfolio  as  provided  in  each  respe<^ive 
investment  advisory  agreement.  The 
investment  of  cash  balances  in  the  joint 
account  would  be  administered  by 
officers  and  employees  of  the 
Administrator  without  payment  by  the 
Portfolios  of  any  fee  or  compensation 
beyond  the  norma!  administrative 
services  fee  for  all  services  to  the  Fund. 

10.  The  administration  of  the  joint 
account  would  be  within  the  fidelity 
bond  coverage  required  by  section  17(g) 
of  the  Act  and  rule  17g-l  thereunder. 
The  trustees  of  the  Fund  would  evaluate 
the  joint  account  arrangements  annually 
and  would  continue  the  joint  account 
only  if  they  determine  that  there  is  a 
reasonable  likelihood  that  the  joint 
account  would  continue  to  benefit  the 
Portfolios  and  their  shareholders. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFarUnd, 
Depu  ty  Secretary. 

[PR  Doc.  93-8156  Filed  4-7-93;  8:45  ami 
nUJNQ  COOC  M10-01-M 


Satf-Raguiatory  Organlzatlona; 
Applicationa  for  Unliatad  Trading 
PrIvKages  and  of  Opportunity  for 
Hearing;  MIdweat  Stock  Exchange,  Inc. 

April  1,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  SecuriUes  Exchange 
Act  of  1934  and  Rule  12f^l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Clinicorp,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10465) 
Gtizens  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10466) 
Delaware  Group  Dividend  and  Income  Fund 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10467) 
Ethan  Allen 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10468) 
Nuveen  Insured  California  Premium  Income 
Municipal  Fund  II,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10469) 
Nuveen  New  Jersey  Premium  Income 
Municipal  Fund  U 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10471) 
Nuveen  Michigan  Premium  Income 
Municipal  Fund  II 
Share  of  Beneficial  Interest,  $.01  Par  Value 
(File  No.  7-10472) 
Nuveen  Massachusetts  F^mium  Income 
Municipal  Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10473) 
Nuveen  Maryland  Premium  Income 
Municipal  Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10474) 
Nuveen  Virginia  Premium  Income  Municipal 
Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10475) 
Nuveen  Washington  Premium  Income 
Municipal  Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10476) 
Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund  II 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-1047D 
Pillowtex  Corp. 
Conmion  Stock,  $.01  Par  Value  (File  No.  7- 
10479) 
Ace  Limited 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10480) 
Fremont  General  Corporation 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10481) 
Kaufinan  &  Broad  Home  Corporation 
DepK)sitary  Shares  (each  Representing  One 
Fifth  of  Share  of  Series  B  Mandatory 
Conversion  Premium  Dividended 
Preferred  Stock  (File  No.  7-10482) 
Life  Partners  Group 
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Common  Stock.  $.01  Par  Value  (File  No.  7- 
10483) 
Mercantile  Bancorporation 
Common  Stock,  S5.00  Par  Value  (File  No. 
7-10484] 
National  Steel  Corporation 
Qass  B  Common  Stock.  $.01  Par  Value 
(File  No.  7-10485) 

These  securities  are  listed  and 
registered  oo  one  or  more  other  national 
secxuities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  April  22. 1993, 
written  data,  views  and  aigtunents 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereoi  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  imlisted  trading 
privileges  piu^uant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  maricets  and  the 
protection  of  investors. 

For  the  Conuniision,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathaa  G.  Katz, 

Sffcretary. 

(FR  Doc  93-8166  Filed  4-7-93;  8:45  am] 

BIUJNQ  COM  W1»4t-ll 


[R«iMM  Na  34-32069;  Rl«  No.  8A-CB0E- 
93-05) 

Setf-neguiatory  Organizations;  Filing 
of  PropoMd  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Inc.,  RelaUng  to  the  Usting  of 
Reduced-Value  Long-Term  index 
Options  on  the  Financial  Timee-Stock 
Exchange  100  index 

.^pril  1. 1993. 

Pursuant  to  section  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  January  21, 1993, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  OT  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pn^MMed  Rule  Change 

The  CBOE  proposes  to  amend 
Exchange  Rule  24.9,  "Terms  of  Index 
Option  Contracts,"  to  allow  the 
Exchange  to  list  and  trade  reduced- 
value  long-term  index  option  series 
("LEAPS")  on  the  Financial  Times- 
Stock  Exchange  100  Stock  Index 
("Index").  In  addition,  the  Exchange 
proposes  to  amend  Exchange  Rule 
24.1(g).  "Current  and  Closing  Index 
Value,"  to  provide  that  the  current 
index  value  of  a  reduced-value  LEAP  is 
one-tenth  (l/lOth)  of  the  current  index 
value  of  the  related  index  option,  and  to 
amend  Exchange  Rule  24.9, 
Interpretation  and  Policy  .08,  to  provide 
that  the  current  index  value  of  an  Index 
option  shall  be  one-tenth  (1/lOth)  the 
value  of  the  imderiying  index  reported 
by  the  reporting  authority.' 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  the  CBOE. 
and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  CBOE  states  that  the  purpose  of 
the  proposed  rule  change  is  to  provide 
for  tne  listing  and  trading  of  reduced- 
value  LEAPS  on  the  Index.  Reduced- 
value  LEAPS  have  a  airrent  index  value 
that  is  one-tenth  of  the  current  index 
value  of  the  related  "full  value"  index 
option.  Since  the  current  index  value  of 
full  value  Index  options  is  itself  one- 
tenth  of  the  value  of  the  Index  as 


'  In  File  No.  SR-CBOE-92-34,  the  CBOE 
propoaee  to  amend  Exchange  Rule  24.1(h), 
■Reporting  Authority."  A*  amended.  Exchange  Rule 
24.1(h)  provides  thai  the  "lenn  'reporting  authority' 
in  respect  of  a  particular  index  means  the 
UuUtutlon  or  reporting  serrlce  designated  by  the 
Exchange  as  the  officia)  source  for  calculating  the 
level  of  the  Index  from  the  reported  prices  of  the 
underlying  securities  that  are  the  basis  of  the  Index 
and  reporting  such  level."  See  File  No.  SR-CBOE- 
92-34. 


reported  by  the  reporting  authority,  the 
current  index  value  for  reduced-value 
LEAPS  will  be  1/lOOth  of  the  value  of 
the  Index  as  reported. 

The  CBOE  notes  that  its  rules  do  not 
expressly  reflect  the  one-tenth  fraction 
applicable  to  reduced-value  LEAPS,  nor 
do  the  Exchange's  rules  state  the 
fraction  (one-tenth)  specified  for  full 
value  Index  options.  Accordingly,  the 
proposal  clarifies  the  Exchaiige's  rules 
by  amending  Exchange  Rule  24.1(g). 
"Current  and  Closing  Index  Value,"  to 
provide  expressly  that  the  current  index 
value  of  reduced- value  LEAPS  is  one- 
tenth  of  the  current  index  value  of  the 
related  index  option.  In  addition,  the 
CBOE  proposes  to  add  Interpretation 
and  Policy  .08  to  Exchange  Rule  24.9  to 
specify  that,  except  as  provided  in 
Exchange  Rule  24.9(a)(5),  which  applies 
only  at  the  time  of  expiration,  the 
current  index  value  of  an  Index  option 
is  one-tenth  of  the  value  of  the  Index  as 
reported  by  the  designated  reporting 
authority.  Finally,  the  CBOE  proposes  tc 
amend  Exchange  Rule  24.9(b)(2)  to  add 
the  Index  to  the  list  of  indexes  approved 
to  underlie  reduced-value  LEAPS. 

Since  the  CBOE  proposes  to  include 
the  definition  of  reduced-value  LEAPS 
in  Exchange  Rule  24.1(g),  subparagraph 
(b)(2)(B>  of  Exchange  Rule  24.9  will  be 
redundant  and  the  Exchange  proposes 
to  delete  that  provision.  Subparagraph 
(b)(2)(C)  of  Exchange  Rule  24.9  will  be 
renumbered  accordingly.  The  minimum 
strike  price  provision  of  subparagraph 
{b)(2)(B)  is  also  set  forth  in  existing 
Interpretation  and  Policy  .01  to 
Exchange  Rule  24.9,  and  will  not  be 
affected  by  the  deletion  of  that 
subparagraph.  In  addition,  an  editorial 
change  to  Exchange  Rule  24.9(b)(2)(C) 
reflects  the  revised  definition  of  current 
index  value  in  respect  of  reduced-value 
LEAPS. 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 
particular,  in  that  it  will  permit  trading 
in  reduced-value  LEAPS  to  take  place 
on  the  Exchange  pursuant  to  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition. 
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(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EffectiTeneM  of  the 
PropoMd  Rule  Change  and  Timing  for 
Comiaission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wU: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Scdicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
29,  1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarot  H.  McFarland, 

Dep  u  ty  Secretary. 

[PR  Doc.  93-8158  Filed  4-7-93;  8:45  am] 

muma  cooc  mio-oi-« 


(RalMaa  Na  34-32090;  RIa  Noa.  SR- 
GSCC-«2-15;  8R-GSCC-«2-16;  and  SR- 
GSCC-02-17] 

Self-Regulatory  Organizatlona; 
Government  Securitiea  Clearing 
Corporation;  Order  Granting 
Accelerated  Approval  on  a  Temporary 
Baala  of  Propoeed  Rule  Changea 
Relating  to  ttie  Netting  of  Zero  Coupon 
Government  Securttiea;  the  Netting  of 
Forward-Settling  Tradea  In 
Government  Securttiea;  and  the 
Clearing  Fund  Formula 

April  1,1993. 
I.  Introduction 

Pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  the  Government  Securities 
Clearing  Corporation  ("GSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  changes  relating  to  the  netting  of 
zero  coupon  government  securities  (File 
No.  SR-GSCC-92-15);  the  netting  of 
forward-settling  trades  in  government 
securities  (File  No.  SR-GSCC-92-16); 
and  the  clearing  fund  formula  (File  No. 
SR-GSCC-91-17).'  GSCC  has  requested 
that  these  proposed  rule  changes  be 
made  permanent  by  the  Commission  or, 
in  the  alternative,  that  the  Commission 
further  extend  these  proposed  rule 
changes  on  a  temporary  basis.  The 
Commission  published  notices  of  the 
proposed  rule  changes  in  the  Federal 
Register  to  solicit  comment  from 
interested  persons.^  No  comments  were 


'  IS  U.S.C.  78s(b)  (1988). 

'The  proposals  were  filed  with  the  Commission 
on  December  17.  1992  (File  No.  SR-GSCC-92-15), 
and  December  18,  1992  (File  No«.  SR-GSCC-92-16 
and  SR-GSCC-92-17).  In  previous  orders,  the 
Commission  granted  temporary  approval  of  these 
rule  changes  through  April  30,  1 992  (Securities 
Exchange  Act  Release  Nos.  28842  (January  31, 
1991).  56  FR  5032  (order  temporahiy  approving  the 
netting  of  xero  coupon  government  secnjrities): 
27902  (April  12.  1990),  55  FR  15066  (order 
temporarily  approving  the  netting  of  forward- 
settling  trades):  and  27006  Ouly  7, 1989),  54  FR 
29798  (order  temporarily  approving  proposed  rule 
changes  relating  to  the  netting  system,  including  'he 
clearing  fund  and  loss  allocation  procedures)). 
Subsequently,  the  Commission  twice  extended 
temporary  approval  of  the  proposals  in  combined 
orders  (Securibes  Exchange  Act  Release  Nos.  30661 
(April  30, 1992),  57  FR  19654  (order  approving  the 
proposals  through  July  31, 1992);  and  31065 
(August  21,  1992),  57  FR  39255  (order  approving 
the  proposals  through  October  30.  1992)).  On 
October  30. 1992,  the  Commission  again  extended 
the  temporary  approval  period  through  Man±  31, 
1993  (Securities  Exchange  Act  Release  Nos.  31383 
(October  30,  1992),  57  FR  52809-( order  temporarily 
approving  the  netting  of  zero  coupon  government 
securiUes);  31385  (October  30,  1992),  57  FR  52811 
(order  temporarily  approving  the  clearing  fund 
formula);  and  31384  (October  30,  1992),  57  FR 
52807  (order  temporarily  approving  the  netting  of 
forward-setUiitg  trades)). 

'  Securities  Exchange  Act  Release  No.  31979 
(March  10, 1993),  58  FR  14605  (File  No.  SR-GSCC- 


received.  This  order  grants  accelerated 
approval  of  the  proposed  rule  changes 
on  a  temporary  basis  through  June  30, 
1993. 

n.  Discussion 

As  discussed  in  more  detail  in  the 
initial  orders  temporarily  approving  the 
proposed  ruled  changes,  the 
Commission  preliminarily  beUeves  that 
GSCC's  proposed  rule  changes  are 
consistent  with  the  requireibents  of  the 
Act.  In  particular,  the  Commission 
believes  the  proposals  are  consistent 
with  sections  17A(b)(3)  (A)  and  (F).* 
These  Sections  require  a  clearing  agency 
to  be  so  organized  and  its  rules  designed 
to  facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  secxirities 
transactions  and  to  safeguard  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible. 

GSCC  has  filed  a  proposed  rule 
change.  File  No.  SR-CSCC-91-04.  that 
will  have  a  substantial  impact  on 
GSCC's  risk  reduction  program,' 
including  various  aspects  of  GSCC's 
clearing  fund  and  forward  mark 
allocation  payments.  The  Commission 
believes  it  is  prudent  to  complete  its 
review  of  File  No.  SR/GSCC-91-04 
before  granting  permanent  approval  to 
these  proposals.  Thus,  the  Commission 
is  extending  the  proposed  rule  changes 
for  an  additional  period  of  ninety  days. 

GSCC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  in  the  Federal  Register' 
GSCC  has  requested  accelerated 
effectiveness  of  the  proposals  so  that 
GSCC  may  offer  these  services  without 
interruption  Accelerated  approval  of 
the  proposals  will  prevent  disruption  to 
the  government  securities  market  and 
participants  that  rely  on  these  vital 


92-15);  Sectmties  Exchange  Act  Release  No.  31963 
(March  8,  1993),  58  FR  13659  (File  No.  SR-GSCC- 
92-16);  and  Securities  Exchange  Act  Release  No. 
32001  (March  15,  1993),  58  FR  15387  (File  No  SR- 
GSCC-92-17). 
■•  15  use.  78q-l(bM3)  (A)  and  (F)- 
'Securities  Exchange  Act  Release  No.  30135 
(December  31.  1991).  57  FR  942  (notice  of  Wing  of 
the  proposed  rule  change).  The  proposal  would:  (1) 
Aiithorize  GSCC  to  use  its  ovim  price  volatility  data 
to  determine  margin  requirements;  (2)  allow  GSCC 
to  include  in  the  calculation  of  a  netting  member's 
required  margin  deposit  the  weighted  average  of  the 
netting  member's  forward  net  settlement  positions 
over  the  most  recent  twenty  business  days;  (3) 
remove  the  75%  limitation  on  forward  mark 
allocation  payments;  (4)  establish  new  standards  for 
determining  whether  a  bank  or  trust  company  is 
qualified  as  an  issuer  of  letters  of  credit  for  clearing 
fund  deposits  and  forward  mark  allocation 
pa)-ments;  and  (5)  make  certain  other  changes  to  the 
margin  fund  collection  process. 

"  Letter  from  Jeffrey  F.  Ingi>er,  Secretary  and 
General  Counsel,  GSCC,  to  Ester  Savarton,  Jr., 
Branch  Chief,  Division  of  Market  Regulation, 
Commission,  dated  March  26, 1993. 
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CSCC  awvicM  to  provide  risk  reduction 
and  prompt  and  accurate  clearance  and 
settlement  of  govemment  securities 
transactions.  In  light  of  the  significance 
of  the  proposal,  the  Commission 
believes  there  is  good  cause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the 
pubUcation  of  notice  of  the  filings  in  the 
Federal  Reg;ister. 

III.  Concluaion 

For  the  reasons  discussed  above,  the 
Commission  preliminarily  finds  that  the 
proposals  are  consistent  with  the 
requirements  of  the  Act,  in  particular 
with  section  17 A  and  the  rules  and 
regulations  thereunder.  The 
Commission  also  finds  good  cause  for 
approving  the  proposals  prior  to  the 
thirtieth  day  after  the  date  of 
pubUcation  in  the  Federal  Register. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  changes 
(File  Nos.  SR-GSCC-92-15;  SR-GSCC- 
92-16;  SR-GSCC-92-17)  be,  and  hereby 
axe,  approved  on  an  accelerated  basis 
through  Jxme  30, 1993. 

For  tlie  Commission,  by  the  Division  of 
Marltet  Regulation  pursuant  to  debgate 
authority.' 

Margaret  H.  McFtrland, 
Deputy  Secretary. 
[FR  Doc.  93-8160  Filed  4-7-93:  8;45  am] 

BH.UNQ  COOE  WIO-OI-M 


[RaiMM  Na  34-32086;  FUe  No.  SR-MSRB- 
92-7] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Munlcipel  Securities  Rulemaking 
Board  Relating  to  Delivery  of  Official 
Statenertts 

March  31, 1993. 

I.  Introduction 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB")  submitted  to  \h« 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MSRB-92-7)  on 
September  3, 1992,  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934 '  and  Rule  19b-4  thereunder. 
The  proposed  rule  change  would 
require  underwriters  of  primary 
offerings  with  maturities  of  nine  months 
or  less  and  offerings  with  put  periods  of 
nine  months  or  less  to  send  copies  of 
official  statements  to  the  MSRB  if  such 
documents  are  prepared  by  or  on  behalf 
of  the  issuer.  The  Commission 
published  a  notice  of  filing  of  the 


proposal  in  the  Federal  Roister  on 
October  8. 1992.* 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.^  The  Commission  has 
determined,  for  the  reasons  discussed 
below,  to  approve  the  proposed  rule 
change. 

n.  Description 

The  proposed  rule  change  amends 
MSRB  Rule  G-38  ("Rule  G-36")  to 
require  underwriters  of  primary 
offerings  of  munidptd  sectuities  with 
maturities  of  nine  months  or  less  and 
offerings  with  put  periods  of  nine 
months  or  less  to  deliver  to  the  MSRB 
copies  of  final  official  statements  if  such 
dociunents  are  prepared  by  or  on  behalf 
of  the  issuer.*  Currently,  such  offerings 
are  exempt  fi'om  Rule  G-36 
requirements.  The  MSRB  will  make  the 
official  statements  available  to 
interested  parties  through  the  MSRB's 
Municipal  Securities  Information 
Library  ("MSIL")  system.' 

Rule  G-36  currently  requires  that 
brokers,  dealers,  and  municipal 
securities  dealers  that  act  as 
underwriters  of  municipal  securities 
deliver  to  the  MSRB,  among  other 
things,  copies  of  final  official  statements 
if  such  documents  are  prepared  by  or  on 
behalf  of  the  issuer."  Rule  G-36 


'  17  CFR  200.3O-3(aKl2)  (19»1). 
'  15  U.S.C.  78f. 


'Securities  Exchange  Act  Release  No.  31281 
(October  1.  1992).  57  FR  46414. 

'  Lener  from  lohn  M.  Gardner.  Chainnan. 
National  AMOciation  of  Bond  Lawyers,  to  Jonathan 
G.  Katz.  Secretary,  ConuniMion,  dated  October  29, 
1992. 

*  For  purposes  of  Rule  G-36,  the  fcUowing  terms 
have  the  following  meanings: 

(i)  A  "final  ofBcial  statement"  is  defined  as  a 
doctunent  or  set  of  documents  prepared  by  an 
issuer  of  municipal  securities  or  its  representative, 
setting  forth,  affloag  other  things,  information 
concerning  the  issueKs)  of  such  securities  and  the 
proposed  issue  that  is  complete  as  of  the  date  of 
delivery  of  the  document  or  set  of  documents  to  the 
underwriter. 

(ii)  A  "primary  offering"  is  an  offering  of 
municipal  securities  directly  or  indirectly  by  or  on 
behalf  of  an  issiier  of  such  seaiiities,  including 
certain  remarketings. 

'  MSn.  is  an  electronic  library  through  which 
information  ccllected  pursuant  to  Rule  G-36  is 
made  available  electronically  to  market  participanls 
and  information  vendors.  Seicuriiies  Exchange  Act 
Release  No.  29298  (June  13,  1991),  36  FR  28194. 

'  For  offerings  of  $1  million  or  more.  Rule  G-36 
requires  that  the  underwriter  send  to  the  MSRB  two 
copies  of  the  ofBcial  statement  along  with  two 
completed  Forms  G-36(OS)  within  oue  business 
day  of  receiving  the  official  statement  from  the 
Issuer,  but  in  no  event  later  than  10  business  days 
after  the  date  of  the  Gn&l  agreement  to  purchase, 
off.jr  or  sell  the  sectirilies.  For  issues  under  SI 
millioo.  Rule  G-36  requires  that,  if  the  issuer  has 
voluntarily  prepared  an  official  statement,  then  the 
underwriter  must  send  the  dortunents  to  the  MSRB 
within  one  business  day  of  settlement  or  closing  of 
the  issue. 

Form  G-36(OS)  requires  the  party  sending  the 
official  statement  to  provide  certain  information 
which  is  necessary  for  the  MSRB  to  process  stich 
documents  for  inclusion  in  the  MSIL  system. 


currently  exempts  short-term  primary 
offerings  and  limited  placement 
offerings  that  are  exempt  fi-om  Securities 
Exchange  Act  Rule  15c2-12  ("Rule 
15C2-12").' 

The  proposed  rule  change  would 
expand  the  scope  of  Rule  G-36  to 
include  short-term  primary  offerings, 
which  are  exempt  from  Rule  15c2-12 
pursuant  to  Rule  15c2-12(c)(2)  and  (3), 
if  the  issuer  voluntarily  prepares  an 
official  statement.*  Limited  placements 
which  are  exempt  from  Rule  15c2-12 
pursuant  to  Rule  15c2-l  2(c)(1)  will 
remain  exempt  from  Rule  G-36."  The 
MSRB  stated  that  it  is  determined  to 
expand  the  scope  of  Rule  G-36  to 
provide  more  complete  collection  of 
disclosure  documents,  thereby 
increasing  the  overall  integrity, 
efficiency,  and  liquidity  of  the 
municipal  securities  markets. 

in.  Discussion 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act,  and  in 
particular,  with  section  15B(b)(2)(C)  of 
the  Act.  Section  15(b)(2)(C)  authorizes 
the  MSRB  to  adopt  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing 
and  processing  information  with  respect 
to  transactions  in  municipal  securities, 
to  remove  impediments  to  and  perfect 


'  17  era  240.15C2-12.  Rule  15c2-12  requires 
underwriters  participaUng  in  primary  offerings  of 
municipal  securities  of  $1  million  or  more  to 
obtain,  review,  and  distribute  to  investors  copies  of 
final  official  statemenU.  Rule  15c2-12  also  requires 
underwriters  in  non-corr.petitively  bid  offerings,  to 
make  available,  upon  request,  the  most  recent 
preliminary  official  statement,  if  any,  and  to 
contract  with  the  issuer  to  receive  a  sufficient 
niunber  of  copies  of  the  final  official  statement  to 
comply  with  Rule  I5c2-12  and  MSRB  rules. 

"Rule  15c2-12(c)  exempts  underwriters 
participating  in  offerings  with  authorized 
denominations  of  $100,000  or  more  and  which: 

(1)  Are  sold  to  no  more  than  thirty-five  persons 
each  of  whom  the  [underwriter)  reasonably  believes 
(i)  has  such  knowledge  and  experience  in  financial 
and  business  matters  that  it  is  capable  of  evaluating 
the  merits  and  risks  of  the  prospective  investment  '. 
and  (ii)  is  not  purchasing  for  more  than  one  account 
or  with  a  view  to  distributing  the  securities;  or 

(2)  Have  a  maturity  of  nine  months  or  less;  or 

(3)  At  the  option  of  the  bolder  thereof  may  be 
tendered  to  an  issuer  of  such  securities  or  its 
designated  agent  for  redemption  or  purchase  at  par 
value  or  more  at  least  as  frequently  as  every  nine 
months  until  maturity,  earlier  redemption,  or 
purchase  by  an  issuer  or  its  designated  agent. 

"  Rule  1Sc2-12(c)  exempts  from  the  requirements 
of  Rule  15C2-12  certain  offerings  that  are  sold  to  no 
more  than  thirty-five  persons  each  of  whom  the 
[underuTiter]  reasonably  l>eUeves  (i)  has  such 
knowledge  and  experience  in  fiitancial  and 
business  matters  that  it  is  capable  of  evaluating  the 
merits  and  risks  of  the  prospective  investment  and 
(ii)  is  not  purchasing  for  more  than  one  account  or 
with  a  view  to  distributing  the  securities. 


the  mechanism  of  ■  free  and  open 
market  in  municipal  securities  and,  in 
general,  to  protect  investors  and  the 
public  interest 

The  MSRB's  proposed  rule  change 
will  improve  the  availability  of 
information  in  the  municipal  securities 
market.  Specifically,  information 
prepared  by  issuers  of  primary  offerings 
currently  exempt  from  Rule  G-36  will 
be  made  available  through  MSIL, 
including  information  on  primary 
offerings  with  maturities  of  nine  months 
or  less  and  offerings  with  put  periods  of 
nine  months  or  less.  The  proposed  rule 
change  will  increase  investor  access  to 
information  in  municipal  securities  and 
thus  will  further  the  goals  of  the  Act. 

The  Commission  received  one 
comment  letter  on  the  proposed  rule 
change.  The  National  Association  of 
Bond  Lawyers  ("NABL")  questioned  the 
usefulness  of  the  proposal's  disclosure 
requiramwits  compared  to  the 
underwriters'  burden  to  comply  with 
the  proposal. 'o  The  NABL  commented 
that  although  the  proposed  rule  change 
would  make  the  MSRB's  information 
library  more  complete,  the  burden  of 
complying  with  the  proposal  would  fall 
solely  on  the  underwriters  and  that 
there  is  little  perceived  need  for  the 
additional  information  that  would  be 
filed.  The  NABL  also  stated  that  if  the 
Commission  determines  that  there  is  a 
need  for  making  information  available 
for  securities  whose  primary  offerings 
are  exempt  under  Rule  15c2-12,  the 
NABL  would  support  the  MSRB's 
proposal*' 

The  Commission  believes  that  the 
benefit  of  the  proposed  rule  change  will 
outweigh  the  burden  to  comply  with  the 
proposed  rule  change.  Regulation 
intended  to  enhance  disclosure  in  the 
municipal  securities  markets  is 
beneficial,  so  long  as  it  does  not 
adversely  affect  the  capital-raising 
function  of  responsible  issuers.'*  In  the 
instant  filing,  the  burden  to  comply 
with  the  proposal  will  be  minimal.  The 
proposal  will  require  underwriters  to 
provide  an  official  statement  only  when 
voluntarily  prepared  by  the  issuer.  The 
proposal  does  not  impose  additional 
requirements  on  issuers.  Further.  MSIL 
currently  is  capable  of  disseminating  the 
information  to  interested  parties. '^  Thus 
the  proposal's  compliance  cost 
essentially  consists  of  the  undervmter's 
cost  to  dehver  the  official  statement  to 
theMSRB. 
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"*L9tt»f  from  John  M.  Cardner,  Chainnan.  NABL. 
to  JonaUuD  G.  KaU,  Secretary.  CommiMion,  dated 
October  2fi,  1992. 

"Id. 

"See  nipicnotaS. 

'' See  rupra  notes. 


The  CommisoifMi  believes  that  there  is 
a  need  to  increase  public  access  to 
information  regarding  municipal 
securities  and  make  official  statements 
of  municipal  offierings  more  readily 
available  for  investors.  In  approving 
MSRB  Rule  G-36,  the  Commission 
stated  that  the  complexity  of  the 
municipal  securities  maricet  makes  it 
essential  that  professionals  and 
investors  have  access  to  complete  and 
timely  descriptive  information  about 
mimicipal  securities  and  municipal 
securities  issuers.'*  The  Commission 
also  stated  that  the  information 
contained  in  the  official  statements  is 
valuable  to  investors  and  should  be 
widely  available." 

In  proposing  amendments  to  Rule  G- 
36,  the  MSRB  noted  that  disclosure 
documents  for  short  term  securities, 
such  as  those  nine  months  or  under  in 
maturity,  were  an  important  source  of 
disclosure  about  municipal  issuers." 
The  MSRB  also  noted  that  such 
offerings  often  are  fairly  large  in  par 
value  and  may  be  actively  traded  in  the 
secondary  market.  Thus,  the  MSRB 
believes  a  significant  interest  exists 
among  market  participants  for  official 
statements  relating  to  offerings  that  are 
currently  exempt  from  Rule  G-36." 

The  Commission  concurs  with  the 
MSRB  that  lack  of  access  to  information 
about  municipal  securities  and  their 
issuers  is  detrimental  to  the  overall 
integrity  and  efficiency  of  the  mimicipal 
securities  market.  The  Commission 
consistently  has  cited  the  benefits  of 
information  dissemination  in  the 
municipal  securities  market.'*  In  1989, 
the  Commission  adopted  Rule  15c2-12 
to  improve  the  quality,  timing,  and 
dissemination  of  disclosing  in  the 
municipal  securities  markets.'*  In 
approving  MSIL,  the  Commission  noted 
that  increased  access  to  municipal 
securities  information  increases  market 
efficiency  and  investor  protection. *° 
Because  many  municipal  securities 
issuers  sell  both  long  and  short  term 
debt,  wider  availability  of  voluntarily 
prepared  information  in  connection 
with  short  term  debt  should  enhance 
investor  protection  and  market 


"Securitie*  Exchange  Act  Raleace  No.  2aoei 
(June  1.  1990),  55  FR  23333. 

"Id. 

"12  MSRB  Report*  17. 

"Letter  to  Anthony  R.  BoKh.  Diviwon  of  Market 
Regulation.  CommiMion.  from  Jill  C.  Finder. 
Assistant  General  Counsel.  MSRB.  dated  January  5. 
1993. 

"See  supra  note  5.  adopting  amendmeats  to 
MSRB  rules  to  enable  Information  collected  » 
pursuant  to  Rule  G-3a  to  be  disseminated 
electronically  through  MSIL. 

"Securities  Exchange  Act  Release  No.  26»BS 
(June  28.  1969).  54  FR  28790. 

"Supra  note  5. 


efficiency  in  those  securities  as  well. 
Thus,  the  Commission  beUeves  that  the 
proposal's  increased  access  to  complete 
and  accurate  information  will  result  in 
fairer  prices  in  both  the  primary  and 
secondary  markets  for  offierings 
currently  exempt  from  Rule  G-36. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  MSRB  and. 
in  particular,  section  15B(b)(2)(C). 

It  is  therefore  ordered.  Punuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  described  above 
be,  and  hereby  is,  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority.  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 
[FR  Doc  93-8162  Filed  4-7-93;  8:45  am) 
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[RelMS*  No.  34-32076;  File  No.  Sft-NASO- 
93-6] 

Self-Regulatory  Organizatk>n«;  Filing 
of  Propoeed  Rule  Change  by  National 
Association  of  Securitiee  Dealers.  Inc. 
Relating  to  the  Establishment  of  a 
Minor  Rule  Vioiations  Pian 

March  31. 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  786(b)(1).  notice  is 
hereby  given  that  on  February  16. 1993. 
Uie  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
tlie  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proy»osing  a  rule  change 
to  Article  11.  Section  10  of  the  NASD's 
Code  of  Procedure  to  implement  a 
Minor  Rule  Violations  Plan  under  Rule 
19d-l  under  the  Act.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized. 
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CODE  OF  PROCEDURE 

ARTICLE  n 

Disciplinary  Actions  by  District 
Business  Conduct  Committees,  the 
Market  Surveillance  Committee  and 
Others 


Acceptance,  Waiver  and  Consent,  Minor 
Rule  Violations,  and  Summary 
Complaint  Procedures 

•        •        • 

Sec.  10. 


Minor  Rule  Violations  Procedure 

(b)(1)  Notwithstanding  Article  II, 
Sections  1  and  2  of  the  Code  of 
Procedure,  any  Committee  or  the 
National  Business  Conduct  Committee 
may,  subject  to  the  requirements  set 
forth  herein  and  in  Rule  19d- J  (c)(2) 
adopted  under  the  Securities  Exchange 
Act  of  1934,  as  amended,  impose  a  fine 
(not  to  exceed  $2,500)  and/or  a  censure 
on  any  member  or  person  associated 
with  a  member  wiui  respect  to  any  rule 
violation  listed  in  th^  Appendix  to  this 
Section. 

(2)  If  the  Committee  has  reason  to 
believe  a  violation  has  occurred,  the 
Committee  may  suggest  that  the  member 
or  associated  person  submit  a  Minor 
Rule  Violation  Letter  specifying  in 
reasonable  detail  the  nature  of  the 
violation  or  violations,  including  the 
rule,  regulation  or  statutory  provision 
violated,  and  consenting  to  the 
imposition  of  a  specific  sanction  or 
sanctions  for  the  violation  or  violations, 
and  agreeing  to  waive  such  member  or 
person's  right  to  a  hearing  before  a 
hearing  panel,  and  all  rig}its  of  appeal 
to  the  National  Business  Conduct 
Committee,  the  Securities  and  Exchange 
Commission,  and  the  courts  or  to 
otherwise  challenge  the  validity  of  the 
Letter  if  the  Letter  is  accepted. 

(3)  The  Letter  shall  be  submitted  to 
the  Committee  and,  if  accepted,  the 
Letter  shall  then  be  submitted  to  the 
National  Business  Conduct  Committee. 
If  the  National  Business  Conduct 
Committee  accepts  the  Letter,  the 
Corporation  will  report  the  violation  to 
the  Securities  and  Exchange 
Commission  as  required  by  the 
Coaunission  pursuant  to  a  plan 
approved  under  Rule  19d-l(c)(2) 
adopted  under  the  Securities  Exchange 
Act  of  1934,  as  amended.  If  the 
Committee  or  National  Business 
Conduct  Committee  rejects  the  Letter, 
the  Cormnittee  or  National  Business 
Conduct  Committee  may  take  any  other 
appropriate  disciplinary  action  with 
respect  to  the  violation  or  violations. 


(4)  If  it  becomes  necessary  for  the 
Committee  having  jurisdiction  to  file  a 
complaint  against  the  member  or  person 
associated  with  a  member  under  Article 
II,  Section  2  of  this  Code,  the  member 
or  person  associated  with  a  member 
shall  not  be  prejudiced  in  any  way  by 
the  submission  of  a  Minor  Rule 
Violation  Letter  under  paragraph  (2)  of 
this  Subsection  (b)  and  the  Letter  shall 
have  no  effect  and  be  given  no 
consideration  in  any  determination  of 
the  issues  involved  in  any  such 
complaint. 

Summary  Complaint  Procedure 

Subsection  (b)  is  renumbered 
Subsection  (c). 

Appendix 

Violations  Appropriate  For  Disposition 
Under  The  Minor  Rule  Violations  Plan 

•  Schedule  D,  Part  VI,  Section  2(d)  to 
the  NASD  By-Laws — Failure  to  comply 
with  the  limitations  on  maximum 
allowable  spreads  for  securities  in 
which  the  member  makes  a  market. 

•  Article  ffl,  Subsections  35  (b)  and 
(c)  and  35A  (b)  and  (c)  of  the  Rules  of 
Fair  Practice  and  Subsections  8  (b)  and 
(c)  of  the  Government  Securities  Rules — 
Failure  to  have  advertisements  and  sales 
literature  approved  by  a  principal  prior 
to  use,  failure  to  maintain  separate  files 
of  advertisements  and  sales  literature 
containing  required  information,  and 
failure  to  file  advertisements  with  the 
Association  within  the  required  time 
limits. 

•  Schedule  H  to  the  NASD  By-Laws— 
Failure  to  file,  or  inaccurate,  price  and 
volume  reports  required  to  be  filed 
under  Schedule  H  vdth  respect  to  Non- 
Nasdaq  seciuities. 

•  Article  III.  Section  41  of  the  Rules 
of  Fair  Practice — Failure  to  timely  file 
reports  of  short  positions  on  Form  NS- 
1. 

•  SOES  Rule  b.3.(D)— Failure  to 
maintain  physical  security  of  SOES 
terminals. 

•  SOES  Rule  c.2.{D)— Entering  agency 
orders  into  SOES  while  acting  as  a 
market  maker  in  the  secxirity  in  the 
absence  of  a  locked  or  crossed  market. 

•  SOES  Rule  c.3.(C)— Requires  order 
entry  firms  to  enter  only  public 
customer,  agency  orders  no  larger  than 
the  maximum  order  size. 

•  Schedule  D.  Part  VI,  Sections  4  and 
5,  Part  Xn,  Section  2,  and  Part  Xni, 
Section  2,  to  the  NASD  By-Laws; 
Schedule  G.  Section  2  to  the  NASD  By- 
Laws — Failure  to  timely  submit  required 
reports  and  other  trade  and  volume  data 
to  the  NASD  and  to  transmit  trade 
reports  as  required  over  the  Nasdaq 
System. 


•  Article  III,  Section  21  of  the  Rules 
of  Fair  Practice — Failure  to  keep  and 
preserve  books,  accounts,  records, 
memoranda,  and  correspondence  in 
conformance  with  all  applicable  laws, 
rules,  regulations  and  statements  of 
pohcy  promulgated  thereimder  and 
with  the  rules  of  the  Association. 

//.  Self-Regulatory  Organizations's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  NASD  is  proposing  to  amend 
Article  II,  Section  10  of  the  NASD's 
Code  of  Procedure  ("Code")  to  provide 
for  a  Minor  Rule  Violations  Plan 
("Plan")  pursuant  to  Rule  19d-l  under 
the  Act.  The  Plan  will  allow  the  NASD 
to  process  and  report  disciplinary 
actions  involving  fines  that  do  not 
exceed  $2,500  and/or  a  censure  in  a 
manner  which  will  relieve  many  of  the 
administrative  burdens  normally 
associated  with  formal  disciplinary 
proceedings.* 

Proposed  Subsection  10(b)(1) 
provides  general  authority  to  the  District 
Business  Conduct  Committees  and  the 
Market  Surveillance  Committee 
(together,  the  "Committees")  and  the 
National  Business  Conduct  Committee 
("NBCC")  to  impose  a  fine  (not  to 
exceed  $2,500)  and/or  a  censure  on  any 
member  or  any  person  associated  with 
a  member  with  respect  to  the  rule 
violations  set  forth  in  an  Appendix  to 
Section  10.  The  Appendix  is  a  list  of 


'  Under  the  NASD's  Code  of  Procsihire 
disciplinary  proceedings  may  be  initiated  by 
issuing  a  formal  complaint  or  by  offering  the 
respondent  the  opportunity  to  waive  a  bearing  and 
accept  a  Summary  Complaint  proceeding.  Prior  to 
the  issuance  of  a  formal  complaint  a  disciplinary 
matter  may  also  be  concluded  through  the  use  of 
a  Letter  of  Acceptance,  Waiver  and  Consent.  All  of 
these  proceedings  are  generally  referred  to  as 
"formal  disciplinary  actions"  and  are  reported  to 
the  SEC  individually  as  "final  disciplinary  actions" 
pursuant  to  Rule  19d-l  under  the  Act  Disciplinary 
actions  taken  under  the  Plan  will  not  be  considered 
"fmal '  pursuant  to  Rule  19d-l(cK2)  under  the  Act 
and  will  be  exempt  from  Individual  reporting  under 
Rulal9d-l(c)(l). 
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violaticos  which,  pursuant  to  the 
provisions  of  Rule  19d-l  under  the  Act, 
under  certain  factual  circumstances  are 
appropriate  for  disposition  under  the 
Plan  and  carry  a  fine  of  $2,500  or  less, 
and/or  a  censure,  according  to  the 
NASD's  Sanction  Guidelines.  Pursuant 
to  the  provisions  of  Rule  19d-l,  the 
NASD  may  &om  time-to-time  amend  the 
Appendix  to  add  or  delete  violations 
from  the  Plan.  Any  amendment  to  the 
Appendix  will  be  Sled  with  the  SEC  for 
approval. 

The  NASD's  criteria  for  selection  of 
violaticms  for  the  list  were  (1)  that  the 
NASD's  Sanction  Guidelines  provide  for 
minimum  recommended  sanctions  for 
the  violation  less  than  or  equal  to 
$2,500.  and  (2)  that  the  violations  for 
which  the  minimum  sanctions  are 
imposed  are  technical  in  nature — i.e., 
they  are  violations  which  may  be 
characterized  as  failures  to  comply  with 
every  detailed  requirement  of  a  certain 
rule,  and  the  violation  is  inadvertent  or, 
at  least,  does  not  involve  intent  to 
defraud  or  deceive. 

The  NASD  recognizes  that  some  of  the 
rules  selected  for  inclusion  in  the  list 
may  be  regarded  as  providing  significant 
protections  to  the  public,  investors  or 
the  markets;  however,  the  NASD 
believes  that  at  the  lowest  levels  of 
misconduct,  violation  of  such  rules 
warrants  sanctions  which  meet  the 
limits  of  the  Plan  and  are,  thus, 
appropriate  candidates  for  inclusion. 
Moreover,  the  SEC  has  recognized  the 
"inclusion  of  a  rule  in  [a  SRO's]  minor 
rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule."* 

Regardless  of  the  size  of  the  fine 
called  for  under  the  NASD's  Sanction 
Guidelines,  if  the  Committee  reviewing 
the  staffs  investigative  report  in  a 
particular  case  finds  that  the  scope  and 
nature  of  the  violation  is  too 
indeterminate  or  serious  to  justify  a  fine 
which  would  qualify  the  matter  for 
disposition  \mder  the  Plan,  the 
Committee  will  authorize  formal 
disciplinary  action.  Therefore,  the 
NASD  believes  it  is  unlikely  that  serious 
violations  will  be  treated  as  "technical" 
or  trivial  infractions.  Any  violation 
which  would  justify  a  fine  of  more  than 
$2,500  will  not  be  disposed  of  under  the 
Plan. 

The  NASD  intends  to  err  on  the  side 
of  caution  in  the  exercise  of  discretion 
to  dispose  of  matters  under  the  Plan. 
The  NASD's  disciplinary  program  is 
overseen  by  its  District  Business 


'  Sae,  e.g..  SeciuitiM  Exchange  Act  Release  No 
28995  (March  21.  lOTl).  S6  FR  12967  at  n.l4; 
Socuhbe*  Dichange  Act  Release  No.  27543 
(December  IS.  1969):  M  FR  53223  at  n.28. 


Conduct  Committees,  not  by  the  staff. 
The  NASD  believes  that  this  fact 
encourages  the  fair  and  equitable 
enforcement  of  the  NASD's  rules  and 
will  prevent  inappropriate  reliance  on 
the  Plan  for  the  disposition  of 
violations.  As  the  SEC  stated  in  its 
Release  approving  an  amendment  to  the 
New  York  Stock  Exchange's  Plan 
"(wlhile  the  (SEC)  is  not  persuaded  the 
residual  availability  of  full  disciplinary 
proceedings  always  will  justify  placing 
a  rule  within  the  minor  disciplinary 
plan,  it  recognizes  that  the  issue  of 
whether  the  inclusion  of  (a  rule]  within 
(a  plan]  will  provide  a  net  benefit  to  the 
(SRO's]  enforcement  efforts  is  ultimately 
a  question  of  how  the  program  is 
implemented."' 

Description  of  Violatioiia  Included  in 
Plan 

A  discussion  of  the  NASD's  rationale 
for  including  each  of  the  violations,  and 
the  limitations  on  the  eligibility  of  such 
violations  for  disposition  imder  the 
Plan,  follows: 

Excess  Spread  Violations 

Under  Schedule  D,  Part  VI.  Section 
2(d)  Nasdaq  market  makers  are 
prohibited  from  entering  quotations  that 
exceed  the  maximum  allowable  spreads 
published  in  Section  2(d).  The 
maximum  allowable  spreads  are 
established  by  the  NASD  after 
evaluating  average  spreads  and 
determining  the  appropriate  maximum 
allowable  spread  in  relation  to  the 
average  spread.  Each  day  that  a  market 
maker  has  an  excess  spread  is  counted 
as  one  violation.  The  first  violation  in 
any  12  month  period  will  generally 
result  in  a  Letter  of  Caution,  while  the 
second  or  third  violations  may  warrant 
fines  of  $1,000  and  $2,000,  respectively, 
each  appropriate  for  dis{)osition  under 
the  Plan.  Subsequent  violations  would 
warrant  a  formal  complaint. 

Advertising  Violations 

The  NASD's  Advertising  Rules, 
Article  III,  Sections  35  and  35  A  of  the 
Rules  of  Fair  Practice,  and  Section  8  of 
the  Government  Securities  Rules, 
require  members  to  submit  certain 
classes  of  communications  with  the 
public  to  the  NASD  for  review  and 
approval,  and  to  maintain  records  of  the 
member's  internal  review  and  approval. 
Specifically,  Article  III,  Sections  35(b) 
and  35A(b)  of  the  Rules  of  Fair  Practice, 
and  Section  8(b)  of  the  Government 
Securities  Rules  require  each  item  of 
advertising  or  sales  literature  to  be 
approved  by  a  principal  of  the  member 


*Securitla«  Exchange  Act  Retaaie  No.  249«5 
(Octobv  S,  1M7).  S2  FR  38290. 


prior  to  use  and  require  members  to 
maintain  separate  files  on  such 
advertising  and  sales  literatxire  for  three 
years.  Article  III,  Sections  35(c)  and 
35A(c).  and  Section  8(c)  of  the 
Government  Securities  Rules  require 
members  to  file  advertising  and  sales 
literature  with  the  NASD  prior  to  or 
immediately  subsequent  to  use, 
depending  on  the  subject  matter  and  the 
member's  experience,  status  and 
disciplinary  history. 

Failures  to  comply  with  the  internal 
review  and  recordkeeping  requirements 
of  the  advertising  rule  are  treated  in  a 
manner  similar  to  the  recordkeeping 
violations  discussed  below.  The 
number,  egregiousness  and  history  of 
violations  will  determine  whether  they 
warrant  fines  of  less  than  $2,500  and 
may,  therefore,  be  disposed  of  under  the 
Plan.  With  respect  to  the  filing 
requirements,  the  first  two  late  filings 
within  the  previous  12  months  will 
result  in  a  Warning  Letter  and  a  Letter 
of  Caution,  respectively.  The  third, 
fourth  and  fifth  late  fiUngs  will  warrant 
progressively  higher  fines,  and  will 
exceed  $2,500  for  the  fifth  late  filing. 
For  those  violations  which  would 
warrant  a  fine  of  $2,500  or  less, 
disposition  under  the  Plan  would  be 
appropriate;  for  all  others,  a  formal 
complaint  would  be  warranted. 

Schedule  H  Reports 

Schedule  H,  Section  2  to  the  NASD's 
By-Laws  requires  member  firms  to 
submit  price  and  volume  reports 
concerning  principal  transactions  in 
Non-Nasdaq  securities  to  the  non- 
Nasdaq  Reporting  System  between  4:00 
p.m.  and  6:30  p.m.  on  the  trade  date  or 
between  7:30  a.m.  and  9:30  a.m.  on  the 
day  after  the  trade  date.  Failure  to  either 
make  the  report  or  to  make  it  within  the 
required  time  with  respect  to  securities 
priced  at  $5.00  per  share  or  more  results 
in  a  Warning  Letter  and  a  Letter  of 
Caution  for  the  first  two  violations,  with 
the  third,  fourth  and  fifth  violations 
resulting  in  fines  of  $250,  $500  and 
$1,000.  respectively.  With  respect  to 
securities  priced  at  less  than  $5.00  the 
first  violation  results  in  a  Letter  of 
Caution,  with  the  second,  third  and 
fourth  violations  resulting  in  fines  of 
$500.  $1,000  and  $2,000.  respectively. 
Continuing  violations  would  warrant  a 
formal  complaint. 

Late  Short-Sale  Filings 

Article  III.  Section  41  of  the  NASD's 
Rules  of  Fair  Practice  requires  members 
to  report  total  short  positions  to  the 
NASD  on  Form  NS-1  by  the  second 
business  day  following  the  "reporting 
settlemmt  date."  which  is  the  15th  of 
each  month,  or  the  preceding  settlement 
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date  if  the  15th  is  not  a  settlement  date. 
The  first  late  filing  violation  will  result 
in  a  Letter  of  Caution.  The  second  late 
filing  within  the  previous  12  months 
will  result  in  a  $1,000  fine,  and  the  third 
will  result  in  a  $2,500  fine.  For  cases 
where  a  fine  of  less  than  $2,500  is 
justified,  disposition  under  the  Plan  is 
warranted;  otherwise,  the  NASD  will 
institute  formal  disciplinary 
proceedings. 

SOES  Rule  Violations 

1.  SOES  Rule  b.3.(D)  requires 
members  to  maintain  the  physical 
security  of  SOES  terminals  to  prevent 
the  unauthorized  entry  of  information 
into  SOES. 

2.  SOES  Rule  c.2.(D)  prohibits 
members  bom  entering  agency  orders 
into  SOES  while  acting  as  a  market 
maker  in  the  security  in  the  absence  of 
a  locked  or  crossed  market. 

3.  SOES  Rule  c.3.(C)  requires  order 
entry  firms  to  enter  only  public 
customer,  agency  orders  into  SOES  that 
do  not  exceed  the  maximum  order  size. 

Violation  of  Nos.  1  through  3,  above, 
will  result  in  a  Letter  of  Caution  for  the 
first  oHense  if  the  violation  involves  ten 
(10)  orders  or  less.  A  first  offense 
involving  more  than  ten  (10)  orders  will 
result  in  a  fine  of  $100-250  per  seoirity 
and  $100-500  per  order.  Subsequent 
violations,  especially  those  involving 
ten  (10)  orders  or  more,  would  warrant 
a  formal  complaint. 

Violations  of  Trade  and  Volume 
Reporting  Rules 

1.  Schedule  D  to  the  By-Laws,  Part  VI. 
Sections  4  and  5,  requires  members  to 
submit  information  and  trade  data  in 
automated  format  to  the  NASD  and  to 
the  Automated  Confirmation 
Transaction  (ACT)  System  within 
specified  deadlines. 

2.  Schedule  D  to  the  By-Laws,  Part 
Xn,  Section  2,  requires  members  making 
a  market  in  Nasdaq  National  Market 
System  (NMS)  securities  to,  among 
other  things,  report  transactions  within 
90  seconds. 

3.  Schedule  D  to  the  By-Laws,  Part 
Xm,  Section  2,  requires  members 
making  a  market  in  Nasdaq  SmallCap 
Market  securities  to,  among  other 
things,  report  transactions  within  90 
seconds. 

4.  Schedule  G  to  the  By-Laws,  Section 
2,  requires  members  to  report  over-the- 
counter  transactions  in  listed  securities 
through  the  Nasdaq  Transactions 
Reporting  System  within  90  seconds. 

Violations  of  the  above-referenced 
requirements,  particularly  with  respect 
to  volume  reports  and  trade  data,  will 
generally  result  in  a  Warning  Letter  or 
Letter  of  Caution  for  the  first  two 


violations  in  any  12  month  period. 
Third,  fourth  and  fifth  violations  in  any 
12  month  period  will  result  in  $250, 
$500  and  $1,000  fines,  respectively. 
Failure  to  report  trades,  as  opposed  to 
failing  to  report  volume  or  certain  trade 
data,  is  generally  regarded  as  a  more 
serious  violation  and  may  warrant  a 
higher  fine.  Further,  in  egregious  cases 
of  failing  to  report  volume,  trade  data  or 
transactions,  a  formal  complaint  may  be 
warranted. 

Recordkeeping  Violations 

Article  m,  Section  21  of  the  Rules  of 
Fair  Practice  requires  members  to  keep 
and  preserve  various  books,  accounts, 
records,  memoranda  and 
correspondence.  Minor  or  isolated 
failures  to  make,  keep  or  preserve  books 
and  records  as  required  will  generally 
result  in  a  Warning  Letter  or  Letter  of 
Caution  for  the  first  and  second 
violations.  Subsequent  or  more  serious 
first  violations,  especially  where  a 
pattern  of  careless  or  inadequate 
attention  to  the  recordkeeping 
requirements  is  present,  will  result  in 
fines  starting  at  $500  and  may  result  in 
a  formal  complaint. 

Description  of  Other  Provisions  of  the 
Rule  Change 

Proposed  Subsection  10(b)(2}  to 
Article  n  of  the  Code  provides  that  any 
disciplinary  action  taken  by  the  NASD 
under  the  Plan  shall  be  accomplished 
through  the  submission  of  a  written 
Minor  Rule  Violation  Letter  ("Letter")  to 
the  NASD  by  the  member  or  associated 
person  specifying  the  nature  of  the 
violation,  the  rule,  regulation  or  statute 
violated,  and  consenting  to  the  sanction 
for  the  violation.  Proposed  Subsection 
10(b)(2)  also  specifies  that  the  Letter 
shall  include  an  agreement  by  the 
member  or  associated  person  to  waive 
the  member  or  person's  rights  to  a 
hearing  or  to  appeal  to  the  NBCC,  the 
SEC,  or  the  courts. 

Proposed  subsection  10(b)(3)  to 
Article  II  of  the  Code  provides  that  the 
Letter  must  be  submitted  to  and 
accepted  by  the  Committee  and  the 
NBCC  and,  if  accepted,  will  be  reported 
to  the  SEC  pursuant  to  the  Plan.  The 
NASD  undertakes,  as  part  of  the  Plan,  to 
report  minor  violations  to  the  SEC  on  a 
quarterly  basis.  If  the  Letter  is  rejected 
by  the  Committee  or  the  NBCC, 
subsection  10(b)(3)  authorizes  the 
Committee  or  NBCC  to  take  any  other 
appropriate  disciplinary  action  with 
respect  to  the  violation  or  violations. 

Finally,  proposed  Subsection  10(b)(4) 
provides  that  the  submission  of  a  Letter 
by  a  member  or  person  associated  with 
a  member  shall  not  have  any  prejudicial 
effect  nor  be  given  any  consideration  in 


any  formal  disciplinary  action  initiated 
by  the  Committee. 

The  NASD  believes  that  the  Plan  will 
enhance  the  ability  of  the  NASD  to 
administer  its  disciplinary  program  and 
substantially  reduce  the  administrative 
burden.  Further,  because  the  Plan 
allows  for  written  statements  rather  than 
formal  complaints,  the  staff  resources 
required  to  bring  minor  actions  will  be 
reduced. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sections  15A(b)  (7)  and  (8) 
of  the  Act  *  in  that  the  proposed  rule 
change  will  ensure  that  members  and 
associated  persons  are  appropriately 
disciplined  for  violations  of  Uie 
securities  laws,  rules  and  regulations, 
and  that  the  procedure  for  such 
disciplinary  action  will  be  fair. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act,  as  amended. 

(C)  Self-Regulatory  Organizatidn's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approved  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 


*  15  U.S.C.  780-3. 
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with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  April  29,  1993. 

For  the  Coaunission,  by  the  Division  of 
Market  R^ulation,  pursuant  to  delegated 
authority.  17  CFR  200.30-3(a)  (12). 
Margarot  H.  McFarland, 
Depufy  Secretary. 
|FR  Doc.  93-fll59  Filed  4-7-93;  8:45  am) 

WLUNQ  CODE  W1«~01-M 


[ReiMM  No.  34-32093;  File  No.  SR-NYSE- 
93-09]    11 

Self-Regulatory  Organizationa;  Rling 
of  Proposed  Rula  Changa  by  New  York 
Stock  Exchanga,  Irtc.  Relating  to 
Content  Outllna  for  tha  Compilanca 
Official  for  Specialist  Firm  (Seriea  14A) 
Qualification  Examination 

April  1. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  February  11, 1993. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11 
and  m  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Oi^anization't 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  the  Content 
Outline  for  its  Compliance  Official  for 
Speciahst  Finn  (Series  14A) 
Examination.* 


*  A*  part  of  thit  propoied  rule  change,  the  NYSE 
ts  also  saekiiig  approval  of  the  examination  Itself. 
See  letter  bom  Donald  van  Weezel,  Managing 
Director,  Regulatory  Aflairs,  NYSE,  to  Diana  Luka- 
Hopson.  Brwich  Chief,  Division  of  Market 
RegulaUon.  SEC,  dated  February  26, 1993. 


II.  Self-Regulativy  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  the  regulatory  initiatives 
approved  by  the  Commission  and 
adopted  by  the  Exchange  in  1988,*  a 
Compliance  Official  QuaUfication 
Examination  (Series  14)  was  instituted 
to  ensure  that  individuals  having  overall 
compliance  responsibilities  for  their 
respective  organizations  have  the 
knowledge,  skills  and  abilities  necessary 
to  carry  out  their  job  responsibilities. 

Because  the  business  conducted  by 
specialist  organizations  is  unique  in 
nature  and  entails  compliance  duties 
and  responsibilities  which  significantly 
differ  from  other  Exchange  members 
and  member  organizations,  compliance 
officials  at  spedaUst  organizations  were 
not  required  to  take  the  Series  14 
Examination. 

In  1989,  the  Commission  approved 
the  examination  exemption  for 
compliance  ofiicials  of  specialist 
organizations  for  a  two  year  period  ^ 
(which  was  later  extended  for  an 
imspecified  time  period),*  so  that  the 
Exchange  could  develop  a  separate 
examination  which  would  more 
appropriately  measure  the  knowledge 
and  competence  of  such  persons. 
Accordingly,  the  Series  14A 
Examination  has  been  developed  to  test 
the  knowledge  of  relevant  securities 
laws  and  Exdiange  rules  of  compUance 


'  See  Securitiei  Exchange  Act  Release  No.  25763 
(May  27,  1988),  53  FR  20925  (June  7,  1988)  (File 
No.  SR-NYSE-87-10).  See  also  NYSE  Rula 
342.13(b)  (requiring  "compliance  supervisors"  to 
pass  a  qualification  examination  or  be  granted  a 
waiver  thereto). 

'SeeSecuritiea  Exchange  Act  Release  No.  273SS 
(October  11. 1989).  54  FR  42611  (October  17, 1989) 
(File  No.  SR-NYSE-89-29). 

*  See  letter  from  )ame«  E.  Buck.  Senior  Vice 
President  and  Secretary,  NYSE,  to  Mary  Ravell, 
Branch  Chief.  SEC.  dated  October  23. 1991. 


officials  at  specialist  organizations.'  The 
Content  Outline  details  the  subject 
coverage  of  the  examination. 

The  Series  14A  Examination  Content 
Outline  was  develop>ed  by  the  Exchange 
in  conjunction  with  committees 
comprised  of  persons  performing  the 
function  of  compliance  official  at 
specialist  member  organizations.  The 
Content  Outline  includes  the  areas  of 
knowledge  that  a  person  must  have  in 
order  to  perform  the  function  of 
compliance  official  at  a  specialist 
organization." 

The  Exchange  intends  to  commence 
administration  of  the  Series  14A 
Examination  ninety  days  after  approval 
of  the  Content  Outline  by  the 
Commission.  Such  ninety  day  period 
will  enable  examination  candidates 
adequate  opportimity  to  prepare  for  the 
examination  without  unduly  delaying 
its  administration. 

2.  Statutory  Basis 

The  statutory  basis  for  the  Series  14A 
Examination  Ues  in  section  6(c)(3)(B)  of 
the  Act.  Under  that  section,  it  is  the 
Exchange's  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members.  Pursuant  to  this 
statutory  obligation,  the  Exchange  has 
developed  examinations  that  are 
administered  to  establish  that  persons 
associated  with  Exchange  members  have 
attained  specified  levels  of  competence 
and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  Series  14A  Examination  Content 
Outline  imposes  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 


'  The  Commission  notes  that  the  Content  Outlina 
deSnes  those  "compliance  officials"  required  to 
take  the  Series  14A  Examination,  as  follows: 
Individuals  who  are  designated  as  having  day-to- 
day compliance  responsibilibes  for  their  specialist 
firms  or  who  supervise  ten  or  more  people  engaged 
in  such  compliance  acbvitiea.  This  definition  is 
consistent  with  NYSE  Rule  342.13(b). 

*  For  example,  the  Content  Outline  Includes 
NYSE,  SEC  and  credit  rules  and  regulations: 
regulator)'  reports  and  forms;  regulatory  agencies 
and  their  jurisdictions;  trading,  surveillance  and 
operations:  and  registration.  Tha  Content  Outline 
also  contains  sample  questions  showing  tha 
principal  formats  used  in  the  examination. 
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IIL  Date  of  EflEsctivenan  of  the 
pTopoeed  Rule  Oiange  end  Timing  fior 
CommiMion  Action 

Within  35  day»j3f  the  publication  of 
this  notice  in  the  Federal  Regitter  or 
within  such  other  period  (i)  as  the 
Commission  may  aesignate  up  to  SO 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Sccretar}',  Seomues  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Sectian.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  wi!i  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
09  and  should  be  submitted  by  April  29, 
1993. 

For  the  G^mmissioa.  by  the  Division  of 
Market  Rogulatian,  purtuant  to  delegated 
Butharity. 

Marganrt  U.  McFarUad, 

Deputy  Secretary. 

[FR  Doc.  93-8157  Filed  4-7-93;  8;45  am] 

BiLUNO  CODE  acio-oi-u 


[Reieasa  No.  34-32088;  File  Ko.  SA-PSE- 
92-43] 

Sctf-Regulctory  Orgsnlzallons;  Order 
Approving  •  Proposing  Rul«  Change 
by  th«  Pacific  Stock  Exchange.  Inc. 
Relating  to  Its  Pre-Opening  AppitcatJon 
Rule 

April  1. 1993. 

On  December  16, 1992,  the  Pacific 
Stock  Exchange,  luc  ("PSE")  filed  with 


the  Securities  and  Eicchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR-PSE- 
92-43)  pursuant  to  section  19(b)(1)  of 
the  Securities  Exchange  Ad  of  1934 
("Act").^  The  purpose  of  the  proposal  is 
to  conform  the  PSE's  pre-opening 
application  rule  with  the  ITS  pie- 
opening  application  rule.'  Notice  of  the 
proposal  appeared  in  the  Federal 
Register  on  February  24. 1993.^  The 
Commission  received  no  comments  on 
the  proposal.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposal. 

I.  Description 

The  proposed  rule  change  amends 
PSE  Rule  5.20,  governing  the  pre- 
opering  application  In  the  Intermarket 
Trading  System  ("fFS"),  to  conform  the 
PSE  pre-opening  application  rule  with 
the  ITS  pre-opening  application  rule.* 
Recently,  the  Commission  approved  an 
amendment  to  the  ITS  pre-opening 
application  rule.*  The  PSE's  proposal 
would  adopt  the  model  ITS  rule. 

The  proposed  rule  change  amends  the 
PSE's  pre-opening  rule  to  clarify  the  use 
of  a  cancellation  notification  • 
(designated  as  "CXL")  sent  after  a  pre- 
cpening  notification.*  Under  the 


'  15  U.S.C  78»(b)(l). 

»  The  ITS  it  a  NaUonal  VUrket  System  ("NMS") 
plan  approved  by  the  Commissian  pursuant  to 
aecliou  11 A  of  the  Act  and  Rule  llA«3-2.  The  ITS 
was  designed  to  (acllitale  Intermarket  trading  in 
exchange-listed  equity  securities  t>ased  on  current 
quotation  information  emanating  from  the  linked 
markets.  Secuhtiea  Exchange  Act  Release  No.  19456 
(January  27.  1963),  48  FR  493a. 

Particioant*  to  the  ITS  Plan  include  the  American 
Stock  Exchange,  Inc.  ("A.VIEX").  the  Boston  Stock 
Exchange,  Inc.  ("BSE"),  4e  Chicago  Bocrd  Options 
Exchange,  Inc  ("CBOE"),  the  Cincinnati  Stock 
Exchange,  Inc.  ("CSE"),  the  Midwest  Stock 
Exchange.  Inc.  ("MSE"),  the  National  Association  of 
Sttcurities  Dealers.  Inc.  ("NASD"),  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"),  the  PSE.  and  the 
Philadelphia  Stock  Exchange.  Inc.  ("PHLX"). 

'  Securities  Exchange  Act  Release  No.  318«5 
(February  17, 1993),  58  FR  11279. 

*PSE  Rule  5.20  contains  basic  deanitions 
pertaining  to  ITS.  prescriba*  the  transactions  that 
may  be  affected  through  VTS  and  the  pricing  of 
commitments  to  bade,  and  specifies  the  procedures 
partaining  to  the  pre-opening  application. 

'  See  Securities  ExchanRe  Act  Release  No.  31970 
(March  9,  1993).. 58  FR  14227. 

•The  prs-op«niag  rule  prescribes  thai  If  a  PSE 
specialist  anticipatat  that  the  opening  uansaction  in 
the  stock  will  be  at  a  price  that  represents  a  change 
from  the  security's  previous  day's  consolidated 
closing  price  by  more  than  the  "applicabla  price 
change."  the  spedalisl  shall  notify  other  participant 
markets  by  sanding  a  pre-opening  Doti£i.ation 
through  ITS  See  ITS  Plan.  Section  7(a).  See  also 
infra  note  7. 

Tha  pr«-opening  rule  also  applies  %rfaenever  an 
"indication  of  Interest"  Is  sent  to  the  CTA  plan 
processor  prior  to  the  reopening  of  trading  of  an  ITS 
security  following  a  trading  halt,  even  if  the 
anticipated  price  is  not  greater  than  the  applicable 
price  change.  See  ITS  Plan.  Section  7(a).  Soe  also 
Securitias  Exchange  Act  Release  No.  27472 
(November  24.  1989),  54  FR  49829. 


proposed  rule  change,  a  cancellation 
notification  will  have  the  effect  of 
indicating  that  the  security  will  open 
within  the  applicable  price  change.' 
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The  proposed  rule  change  applies  to 
the  situation  where  a  specialist  has  sent 
a  cancellation  notification  following  the 
initial  pre-opening  notification,  and 
subsequently  receives  additional  orders 
indicating  the  security  will  open  within 
the  price  range  of  the  original  pre- 
opening  notification.  Under  tho  current 
pre-opening  rule,  a  cancellation 
notification  represents  that  the 
specialist  will  open  the  security  within 
the  applic;able  price  change,  but  outside 
the  price  range  of  the  original  pre- 
opening  application. 

For  example,  a  specialist  sends  out  a 
pre-opening  notification  of  30-30^/i  for 
a  stotik  that  closed  at  30.  Subsequent  to 
sending  out  the  notification,  the 
specialist  receives  sell  orders  indicating 
that  the  stock  will  be  opened  at  29V«. 
The  specialist  then  sends  out  a 
cancellation  notifcation — whirJi,  by 
dofinition,  means  that  the  stock  will 
open  at  29V4  or  29':%.  The  specialist 
then  receives  more  buy  orders  and 
opens  the  stock  at  30,  which  is  outside 
the  29V4  or  29%  prices.  The  pre- 
cpening  rule  does  not  currently  address 
this  situation. 

As  revised,  the  CXL  notification 
procedure  would  operate  as  follows: 

The  CTA  close  in  a  stock  is  30.  A  pre- 
opening  notification  is  sent  with  any 
one  of  the  following  price  ranges:  30- 
3OV2;  30Vfl-30V8;  or  30y4-30V«.  It  is 
then  determined  that  the  stock  will 
open  at  29V4  or  29'/s  and  the  specialist 
sends  a  cancellation  notification.  If  it  is 
subsequently  determined  that  stock  will 
open  at  30,  30>%,  or  3OV4,  under  the 
proposed  rule  change  the  specialist 
would  not  be  required  to  reindicate  the 
stock. 

II.  Discussion 

Tha  Commission  finds  that  approval 
of  the  proposed  rule  change  is 
consistent  with  the  Act,  in  particular, 
with  sections  6(b)(5)  and  llA(a)(l)(C)(ii) 
and  (D).  Section  6fb)(5)  of  the  Act 
requires  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 


'The  ITS  rules  define  "applicabia  price  changes" 


principles  of  trade,  and  to  remove 
impedimdnts  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  NMS.  Sections  llA(a)(l)(C)(ii) 
and  (D)  establish  the  NMS  goals  to 
provide  for  fair  competition  among  the 
ITS  participants  ana  their  members,  and 
the  linking  of  all  markets  for  qualified 
securities  through  commuinications  and 
data  processing  facilities  which  foster 
efficiency,  enhance  competition, 
increase  the  information  available  to 
brokers,  dealers,  and  investors,  facilitate 
the  offsetting  of  investors'  orders,  and 
contribute  to  the  best  execution  of  such 
orders. 

The  pre-opening  application  enables  a 
PSE  specialist  who  wishes  to  open  his 
or  her  market  in  an  ITS  secxirity  to 
obtain  any  pre-opening  interest  in  that 
security  of  other  market-markers 
registered  in  that  security  in  other 
participant  markets.  This  enables  ITS 
market-makers  to  participate  as  either 
principal  or  as  agent  in  the  opening 
transaction  in  a  security  in  another 
participant  market,  and  thus,  enables 
execution  of  limited  price  orders  that 
may  otherwise  go  unexecuted.  The 
instant  filing  should  prevent  confusion 
in  the  pre-opening  process  by  clarifying 
the  use  of  a  cancellation  notification 
sent  after  a  pre-opening  notification. 

in.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  PSE  and,  in  particular, 
sections  6(b)(5}  and  llA(a)(l)  (C)(ii)  and 
(D)  of  the  Act. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
IFR  Doc.  93-8161  Filed  4-7-93:  8:45  am) 

MLUNO  COOE  lOlfr^n-M 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requlremente  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACnON:  Notice  of  reporting  requirements 
submitted  for  review. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 


review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Regiater.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  thaOMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPtES:  Request  for  clearaface  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  0MB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  0MB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Ager^cy  Qeamnce  Officer:  Cleo 
Verbillis.  Small  Business 
Administration,  409  3RD  Street,  SW., 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

Title:  Disaster  Home  Loan 
Application. 

SBA  Form  No:  SBA  Forms  5C.  739, 
and  1632. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Applicants  requesting  SBA  Disaster 
Home  Loans. 

Annual  Responses:  26,100. 

Annua/  Burden:  52,200. 

Dated:  April  5, 1993. 
Qeo  Verbillk, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  93-8266  Filed  4-7-93;  8:45  ami 
BuojNO  cooc  was-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

National  Motor  Carrier  Advisory 
Committee;  Meeting 

agency:  Federal  Highway 
AdministraUon  (FHWA).  DOT. 
ACnON:  Notice  of  pubUc  meeting. 


SUMMARY:  The  FHWA  announces  a 
pubhc  meeting  of  the  National  Motor 
Carrier  Advisory  Conunittee.  The  focus 
of  the  meeting  i%on:  (1)  IntelUgent 
Vehicle-Highway  Systems  and 
Commercial  Vehicle  Operations;  (2)  Key 
Federal  Motor  Carrier  Safety 
Regulations;  and  (3)  Status  of  New 
Hazardous  Materials  Rulemakings  and 
Activities. 


DATES:  The  meeting  will  J)e  from  8:30 
a.m.  to  5  p.m.  on  April  22. 1993,  and 
from  8  a.m.  to  1  p.m.  on  April  23, 1993. 
ADDRESSES:  Federal  Highway 
Administration,  400  Seventh  Street, 
SW..  room  2201.  Washington,  DC. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Douglas  J.  McKelvey,  HL\-20,  room 
3104,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-1861. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  e.t..  Monday  through  Friday, 
except  for  legal  Federal  hoUdays. 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 

Issued  on:  April  2. 1993. 
E.  Dewn  Carbon, 
Execu  tive  Director 
(FR  Doc.  93-8198  Filed  4-7-93;  8:45  am) 

BHJJNQ  COOe  4*10-2>-M 


[FHWA  Docket  No.  93-15] 

Preservation  of  Transportation 
Corridors 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  Section  1017(c)  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  requires 
the  Secretary  of  Transportation  to 
submit  a  report  on  preservation  of 
transportation  corridors  to  Congress  by 
December  18, 1993. 

The  report,  to  be  developed  in 
consultation  with  the  States,  is  to 
include  a  list  of  corridors  where  action 
is  needed  to  prevent  destruction  or  loss 
of  existing  or  potential  resources  for 
proposed  transportation  improvements. 
The  consultation  process  has  been 
initiated  by  the  FHWA.  The  process 
seeks  to  have  the  States  and  the 
metropolitan  planning  organizations 
(MPOs)  identify  those  corridors  and 
rights-of-way  to  be  included  in  the 
report  and  provide  estimates  of  the  total 
mileage  involved,  and  the  total  costs 
required. 

In  addition,  the  report  must  include  a 
strategy  for  preventing  loss  of  needed 
future  rights-of-way,  including  the 
desirability  of  creating  a  transportation 
right-of-way  land  bank  to  preserve  vital 
corridors.  This  notice  requests 
comments  on  corridor  preservation 
concepts  and  problems  and  requests 
suggestions  for  appropriate  approaches 
for  adequately  considering  corridor 
preservation  in  the  transportation 
planning  and  development  process. 
Comments  from  all  sectors  are 
important  to  our  development  of 
appropriate  recommendations  on  a 
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national  approach  for  the  report 
required  by  Congress. 
DATES:  All  comments  and  suggestions 
should  be  submitted  by  June  7, 1993. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  93-15, 
Federal  Highway  Administration,  Room 
4232.  HCCr-10.  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Wa&hinston.  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
Federal  hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Johnson,  Policy  Development 
Branch.  Office  of  Right-of-Wav,  HRW- 
11.  (202)  366-2020;  or  Mr.  Robert  Black, 
Attorney,  Office  of  Chief  Counsel,  HCC- 
31,  (202)  366-1359.  The  address  is 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:30  a.m. 
to  4  p.m.,  e.t.,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
preservation  of  transportation  corridors 
can  help  State  and  local  governments 
achieve  maximum  results  from  public 
investment  in  planned  and  existing 
L'ansportation  facilities.  The  concept 
includes  activities  that  will  maintain  or 
enhance  existing  facihties,  convert 
unused  corridors  to  new  or  updated 
uses,  or  reserve  proposed  transportation 
corridors  through  the  use  of  various 
forms  of  land  use  controls  or  selective 
acquisition.  Effective  preservation  will 
require  up-to-date  inventories  of 
available  resources,  identification  of 
long-range  intermodai  transportation 
system  needs,  and  the  commitment  to 
use  appropriate  administrative  and 
economic  strategies  when  preservation 
opportunities  are  identified. 

Sections  1024  and  1025  of  the  ISTEA, 
Pub.  L.  102-240;  105  Stat.  1911.  require 
that  the  preservation  of  existing  and 
potential  rights-of-way  for  construction 
of  future  transportation  projects  be 
considered  in  the  metropolitan  and 
statewide  planning  processes.  This 
includes  the  identification  of  currently 
unused  rights-of-way  that  could  be 
incorporated  into  future  transportation 
projects.  In  particular,  corridors  should 
be  identified  where  action  is  needed 
most  to  prevent  destmction  or  loss.  One 
such  resource  is  abandoned  railroad 
rights-of-way.  These  rights-of-way  offer 
an  excellent  resource  for  other 
transportation  uses.  Military  base 
closures  present  another  potential 
resource  to  use  for  preserving 
transportation  corridors. 

Preservation  may  be  applicable  not 
only  to  highway  uses  but  to  otner 
transportation  modes  as  well  (transit. 


railroads,  bicj^le.  pedestrian  trails,  etc.). 
Preservation  actions  could  be  taken  to 
preserve  existing  rights-of-way  which 
are  now  abandoned  or  imderused,  to 
monitor  land  use  activity  along  existing 
corridors  where  capacity  protection  or 
long-term  upgrading  is  required,  and  to 
protect  aUgnment  options  for  proposed 
transportation  improvements  which  are 
threatened  by  growth  and  development 
patterns.  In  all  instances,  actions  taken, 
whether  through  regulation  or  land 
acquisition,  should  seek  to  preserve 
opportunities  for  successfully  meeting 
long-range  intermodai  transportation 
planning  objectives  in  harmony  with 
growth  and  development 

A  wide  array  of  regulatory  tools  have 
been  used  by  many  local  jurisdictions  to 
accomphsh  preservation  of  corridors 
without  the  early  commitment  of 
limited  funds  for  land  acquisition. 
Regulatory  controls,  such  as  access 
management  or  development 
restrictions,  may  be  used.  Access 
management  stresses  the  protection  of 
capacity  on  existing  transportation 
facilities.  It  uses  State  and  local 
government  controls  on  the  number  and 
location  of  access  points  to  existing 
routes,  coupled  with  the  use  of  frontage 
roads  or  other  design  alternatives  to 
provide  access  to  adjoining  properties. 
Development  restrictions,  on  the  other 
hand,  control  land  uses  through  use  of 
exactions,  setback  ordinances,  and/or 
State  or  local  official  mapping 
ordinances. 

When  regulatory  controls  are  not 
enough,  a  strategic  buying  progiam  may 
be  justified.  Programs  of  this  type 
identify  and  acquire  key  parcels  of  land 
which  have  high  potential  for 
development  and  are  keystones  to  the 
transportation  corridor.  Gaining  control 
of  such  key  parcels  can  be  accomplished 
through  fee  simple  acquisition  or  by 
less-than-fee  acquisitions  including 
options  to  purchase,  development 
easements,  transfer  of  development 
rights,  etc. 

Development  of  an  ongoing 
transportation  corridor  preservation 
program  tied  to  systems  planning 
requires  a  long-term  funding 
commitment.  The  commitment  Includes 
some  risk,  since  eventual  project  right- 
of-way  requirements  may  not  yet  be 
defined.  Managing  land  resources 
would  be  an  additional  administrative 
burden  on  State  and  local  agencies. 
Interim  use  and/or  maintenance 
programs  for  land  holdings  may  need  to 
be  developed.  The  prospect  that  unused 
lands  would  have  to  be  marketed  for 
return  to  the  private  sector  once 
environmental  review  processes  were 
completed  and  projects  developed  is  an 


additional  problem,  as  is  the  loss  of  tax 
revenue  during  the  holding  period. 

Early  acqmsition  for  corridor 
preservation,  in  order  to  be  most 
effective,  must  be  beneficial  to  the 
development  of  the  overall 
transportation  system  and  to  both  the 
public  and  private  land  development 
commimity.  From  the  pubUc 
standpoint,  cost  savings  is  an  obvious 
benefit.  However,  acquisition  for 
corridor  preservation  may  be  supported 
by  a  wider  range  of  benefits.  By 
selectively  purchasing  key  parcels 
within  vital  corridors,  environmentally 
sensitive  areas  can  be  avoided  and 
greater  flexibihty  in  developing 
facilities  can  be  afforded. 

The  private  development  community 
also  may  benefit  from  the  early 
coordination  efforts  included  in  a 
corridor  preservation  program.  With 
greater  flexibihty  and  assurance  that 
development  of  transportation  facihties 
can  be  accompUshed,  the  necessity  to 
redo  plans,  both  public  and  private,  may 
be  reduced. 

The  purpose  of  the  current  effort  is  to 
gather  data,  identify  methods  that  are 
likely  to  be  most  appropriate  to 
implement  a  program,  and  assess  the 
level  of  support  required  at  the  national 
level  for  preservation  of  transportation 
corridors. 

The  field  offices  of  the  FHWA  are 
coordinating  the  identification  of  vital 
corridors  by  the  States,  MPOs,  and  other 
local  pubhc  agencies  (LPAs),  or  transit 
operators,  and  the  submission  of  data 
needed  for  those  corridors.  The  field 
offices  will  also  be  forwarding 
preservation  approaches  which  have 
been  used  by  States  and  LPAs. 

As  part  of^our  evaluation  we  need 
information  firom  a  broad  spectrum  of 
interested  parties,  such  as  private 
property  owners,  developers, 
environmental  groups,  and  other 
agencies  or  organizations  that  can  be 
affected  by  governmental  actions  taken 
to  preserve  transportation  corridors.  To 
address  this  purpose,  we  would  very 
much  appreciate  comments  and 
suggestions  on  the  following  questions: 

1.  How  should  preservation  be 
incorporated  into  the  overall 
transportation  development  process, 
from  the  planning  of  transportation 
systems,  through  the  development  of 
transportation  improvement  programs, 
to  the  initiation  of  individual 
transportation  improvement  projects? 

2.  What  approaches  should  be  used  to 
assure  that  private  interests, 
environmental  impacts,  as  well  as 
transportation  needs  are  given 
appropriate  consideration? 

3.  Is  special  funding,  such  as  a 
transportation  right-of-way  land  bank. 
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required,  or  should  options  be  made 
available  for  acquisition  using  existing 
fund  sources  and  procedures? 

(5  lOir(c).  Pub.  L  102-240. 105  Start.  1914. 
194a,  23  U.S.C.  315;  4«  CFR  1.4«) 

Issued  on:  Aprii  2. 1993. 
E.  Dean  CariMn, 
Executive  Dimcior. 

[FR  Doc.  93-«197  Filed  4-7-93;  8:45  am] 
BIUJNQ  OOOC  4t1*-«»^ 

Federal  Raliroed  Admlnistretlon 

Waiver  PetiUon  Docket  Number  U-d2- 
6  and  RSOP-e2-1;  Public  Hearing 

The  Wheeling  and  Lake  Erie  Railway 
Company  (WIAE)  has  requested  a 
waiver  of  compliance  from  certain 
provisions  of  49  CFR  part  229, 
Locomotive  Safety  Standards,  and  49 
CFR  part  218.  Railroad  Operating 
Practices.  This  waiver  request  is  related 
to  operations  involving  a  number  of 
prototype  locomotives  equipped  with  a 
remote  control  system  manufactured  by 
Vectron  Corporation.  Notice  of  this 
waiver  request  was  published  in  the 
Federal  Register  on  January  14,  1993 
(58  FR  4454). 

The  FRA  has  received  a  request  that 
a  public  hearing  be  held.  Accordingly, 
a  public  hearing  is  hereby  set  for  9  a.m. 
on  May  11. 1993.  at  the  Canton  City 
Council  Chambers  at  City  Hall  which  is 
located  at  218  Cleveland  Avenue,  SW., 
Canton.  Ohio  44702. 

The  hearing  will  be  conducted  in 
accordance  with  the  FRA  Rules  of 
Practice  (49  CFR  211.25).  and  will  be 
chaired  by  a  representative  designated 
by  the  FRA.  Persons  wishing  to  present 
statements  regarding  the  petition  for 
waiver  are  invited  to  participate  in  this 
hearing.  The  hearing  will  be  a  non- 
adversary  proceeding.  The  FRA 
representative  will  make  an  opening 
statement  outlining  the  scope  of  the 
hearing.  After  all  initial  statements  have 
been  completed,  those  persons  wishing 
to  make  brief  rebuttal  statements  will  be 
given  the  opportiinity  to  do  so  in  the 
same  order  in  which  they  made  their 
initial  statements.  Additional 
procedures,  if  necessary  for  the  conduct 
of  the  hearing,  will  be  announced  at  the 
hearing. 

Issued  in  Washington,  DC  on  April  2, 1993. 
Phii  Oieknjk. 

Deputy  Associate  Administrator  for  Safety 
[FR  Doc.  93-«168  Filed  4-7-93;  8:45  am) 

BILUNG  COOe  4atO-<»-M 


Federal  Tranait  AdraMatration 

Environmental  Ihhmc*  Statement  on 
the  Site  Selection  and  Conetruction  of 
a  New  Eugene  Tranatt  Station  In  Lane 
County,  OR 

AGENCY:  Federal  Transit  Administration. 
DOT. 

ACTKM:  Notice  of  Intant  to  prepare  an 
environmental  impact  statement 

SUMfclARY:  The  Federal  Transit 
Administration  (FTAl  and  Lane  Transit 
District  (LTD)  hereby  give  notice  that 
they  intend  to  prepare  an 
Environmente!  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  on  a 
proposal  to  construct  a  new  central,  off- 
street  transit  station  in  downtown 
Eugene.  Lane  County,  Oregon.  The  local 
cooperating  agency  for  the  project  will 
be  the  LTD.  In  addition  to  evaluating 
two  site  alternatives  for  the  new  station, 
the  EIS  will  evaluate  the  No-Action 
alternative  and  any  new  alternatives 
generated  through  the  scoping  process. 
Scoping  will  be  accomplished  through 
correspondence  witli  interested  persons, 
organizations,  and  federal,  state  and 
local  agencies,  and  through  a  public 
meeting.  See  SUPPLEMENTARY 
INFORMATION  below  for  details. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  LTD  by  May  9, 1993.  Scoping 
Meeting:  The  public  scoping  meeting 
will  be  held  on  April  27.  1993  at  7  p.m. 
in  Harris  Hall,  Lane  County  Courthouse, 
Pubhc  Service  Building.  See  AOORESSES 
below. 

ADDRESSES:  Written  comments  on 
project  scope  should  be  sent  to  Stefano 
Viggiano.  Planning  Administrator,  Lane 
Transit  District,  P.O.  Box  7070,  Eugene, 
OR,  97401.  The  Scoping  Meeting  will  be 
held  at  Harris  Hall,  Lane  County 
Courthouse,  Pubhc  Service  Building, 
125  E.  8th  Avenue,  Eugene,  OR.  97401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Ebersole,  FIA  Regional 
Administrator,  Region  X,  Phone:  (206) 
220-7954. 

SUPPLEMENTARY  INFORMATION: 

L  Scoping  * 

FTA  and  the  local  cooperating  agency 
invite  interested  individuals, 
organizations,  and  federal,  state  and 
local  agencies  to  participate  in  defining 
the  alternatives  to  be  evaluated  in  the 
EIS  and  identifying  any  significant 
social,  economic,  or  environmental 
issues  related  to  the  alternatives.  An 
information  packet  describing  the 
purpose  of  the  project,  the  proposed 


alternatives,  the  impact  areas  to  be 
evaluated,  the  citizen  involvement 
program,  and  the  preliminary  project 
schedule  will  be  mailed  to  federal,  state 
and  local  agencies  and  to  interested 
parties  on  record.  Others  may  request 
scoping  materials  by  contacting  Stefano 
Viggiano  of  LTD  at  the  address  above  oi 
by  calling  him  at  (503)  741-6100. 
Scoping  comments  may  be  made 
verbally  at  the  public  scoping  meeting 
or  in  writing.  See  DATES  and  AOORESSES 
sections  above  for  locations  andtimes^ — 
During  scoping,  comments  should  focus 
on  identifying  specific  social,  economic 
or  environmental  impacts  to  be 
evaluated  and  suggesting  alternatives 
which  are  less  costly  or  less 
environmentally  damaging  while 
achieving  similar  transit  objectives. 
Scoping  is  not  the  appropriate  time  to 
indicate  a  preference  for  a  particular 
alternative.  Comments  on  preferences 
should  be  communicated  after  the  draft 
EIS  has  been  completed.  If  you  wish  to 
be  placed  on  the  mailing  list  to  receive 
further  information  as  the  project 
develops,  contact  Stefano  Viggiano  of 
LTD  as  previously  described 

II.  Description  of  Study  Area  and 
Project  Need 

The  study  area  is  the  downtown 
Eugene  area  in  Lane  County,  Oregon. 
The  proposed  project  is  intended  to 
improve  transit  service  in  the  Eugene/ 
Springfield  area.  The  proposed  off-street 
central  transit  station  would  replace  an 
existing,  on-street  facility  known  as  the 
Eugene  Station,  which  currently  serves 
as  the  hub  of  LTD's  radial  bus  route 
system.  The  existing  station  has 
insufficient  capacity,  is  perceived  as 
unsafe,  and  is  inconvenient  for 
passengers,  especially  the  disabled.  71)e 
new  station  is  intended  to  improve 
connections  for  riders  making  transfers 
between  buses,  provide  additional 
passenger  amenities  for  riders,  and 
provide  additional  capacity  to  allow  the 
transit  system  to  grow.  The  proposed 
station  would  include  23  bus  bays,  areas 
for  an  additional  three  buses  to  layover, 
a  covered  passenger  platform,  a 
customer  service  center,  and  other 
passenger  amenities. 

III.  Altemativaa 

The  altematiA'es  proposed  for 
evaluation  include:  No-Action,  which 
involves  no  change  to  transportation 
facilities  in  the  downtown  Eugene  erea; 
and  two  "build  alternatives"  with 
different  site  locations  within 
downtown  Eugene  which  have  been 
identified  as  the  preferred  options  after 
an  extensive  evaluation  of  alternatives. 
One  of  the  alternatives  is  adjacent  to  the 
existing  station  as  well  as  a  building 
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listed  on  the  National  Historic  Register, 
while  the  other  site  is  1800  feet 
northeast  and  contains  a  structure  that 
may  be  of  historical  significance. 

IV.  Probable  Effscta 

FTA  and  the  local  cooperating  agency 
plan  to  evaluate  in  the  EIS  all  significant 
social,  economic,  and  environmental 
impacts  of  the  alternatives.  Among  the 
primary  issues  are  the  expected  impact 
on  transit  ridership,  the  capital  outlays 
needed  to  construct  the  project,  and  the 
financial  impacts  on  the  funding 
agencies.  Environmental  and  social 
impacts  proposed  for  analysis  include 
land  use  and  neighborhood  impact, 
traffic  and  parking  impacts,  visual 
impacts,  impacts  of  cultiual  and 
historical  resources,  air  quality  impacts, 
and  noise  and  vibration  impacts. 
Impacts  on  natural  areas,  rare  and 
endangered  species,  water  quality, 
groundwater,  and  geologic  forms  will 
also  be  covered.  The  impacts  will  be 
evaluated  both  for  the  construction 
period  and  for  the  long-term  period  of 
operation.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
explored. 

Issued  on:  April  2, 1993. 
Terry  Ebertole, 

Hegiond  Administrator. 

[FR  Doc.  93-«258  Filed  4-7-93;  8:45  am] 

WLUNO  CODE  4*10-S7-« 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnation  Collactlon 
Raqulremanta  Submitted  to  OMB  for 
Ravlaw 

Dated:  April  2, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service  - 

OMB  Number:  1545-0962 

Form  Number:  IRS  Publication  1075 

Type  of  Review:  Extension 

Title:  Safeguard  Procedures  and 
Safeguard  Activity  Reports 

Description:  Internal  Revenue  Code 
section  6103(p)  requires  that  IRS 
provide  periodic  reports  to  Congress 
describing  safeguard  procedures, 
utilized  by  agencies  which  receive 
information  from  the  IRS,  to  protect 
the  confidentiality  of  the  information. 
This  section  also  requires  that  these 


agencies  furnish  report  to  the  IRS 
describing  their  safeguards. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Federal  agencies  or  employees, 
Non-profit  institutions 

Estimated  Number  of  Respondents: 
5,100 

Estimated  Burden  Hours  Per 
Respondent:  5  hours 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
25,500  hours 

OMB  Number:  1545-1072 

Form  Number:  IRS  Form  8807 

Type  of  Review:  Extension 

Title:  Certain  Manufacturers  and 
Retailers  Excise  Taxes 

Description:  Form  8807  is  used  to 
compute  the  excise  tax  on  fishing 
equipment,  bows  and  arrows,  trucks 
and  trailer  chassis  and  bodies  and 
tractors  and  the  luxury  tax  on  aircraft, 
boats,  passenger  vehicles,  furs,  and 
jewelry.  This  form  enables  IRS  to 
monitor  the  excise  tax  liability  on 
these  articles.  (Internal  Revenue  Code 
(IRC)  sections  4051,  4161,  4001,  4002. 
4003,  4006,  and  4007). 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  31,750 

Estimated  Burden  Hours  Per 
Respondents/Recordkeeper: 


Form 

Recordkeeping 

Learning 

about  the  law 

or  the  form 

Preparir>g  and 

sending  the 

form  to  the 

IRS 

8807  Part  1  

3  hrs.,  7  min  .. 
2  hrs.,  38  min 
1  hr.,  40  min  .. 
1  hf..  55  min  .. 

6  min 

8  min 

8807  Part  II 

6  min 

9  mir\ 

Wortisheetl 

2  min. 

Wortisheetll 

2  min. 

Frequency  of  Responses:  Quarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  550,640  hours 

Clearance  Officer:  Carrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loia  K.  Holland, 

Departmental  Heports.  Management  Officer. 

[FR  Doc.  93-8228  Filed  4-7-93;  8:45  am] 

MUMO  COOC  4S30-01-M 


Public  Information  Collection 
Requirement*  Submitted  to  OMB  for 
Review 

April  2, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
infonnation  collection  should  be 
addressed  to  the  OMB  re\iewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 


1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  New. 

Form  Number:  CF  426  and  CF  427. 

Type  of  Review:  New  collection. 

Title:  Medical  History  Forms. 

Description:  These  forms  are  used  to 
determine  medical  history  of  persons 
applying  for  position  that  are 
considered  arduous  or  hazardous.  This 
information  is  provided  to  the 
physicians  who  conduct  the  physical 
examinations. 

Respondents:  Medical  History  Forms. 

Estimated  Number  of  Respondents: 
700. 


Estimated  Burden  Hours  Per 
Respondent: 

Form  CF  426—30  minutes 
Form  CF  427 — 30  minutes 

Frequency  of  Response:  Other  (one- 
time). 

Estimated  Total  Reporting  Burden: 
525  hours. 

Clearance  Officer:  Ralph  Meyer,  (202) 
Q27-1552.  U.S.  Customs  Service. 
Paperwork  Management  Branch,  room 
6316. 1301  Constitution  Avenue.  NVV.. 
Washington,  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
IFR  Doc.  93-8265  Filed  4-7-93;  8:45  am) 
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BILUNG  CODE  4a20-<»-W 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 

Review     i  • 

April  1,  1993. 

The  Department  of  Treasury  has  made 
revisions  and  resubmitted  the  following 
public  information  collection 
requirement{s)  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980.  Pubhc  Law  96- 
.511.  Copies  of  the  submissioD(s)  nuty  be 
obtained  by  calling  the  Treasury  Bureau 
Clearance  Officer  Usted.  Comments 
regarding  this  information  collection 
should  be  addressed  to  the  OMB 
reviewer  listed  and  to  the  Treasury 
Department  Clearance  Officer. 
Department  of  the  Treasury,  room  3171 
Treasury  Annex.  1500  Pennsylvania 
Avenue,  NW.,  Washington.  IX:  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0922. 

Form  Number:  IRS  Forms  8329  and 
8330. 

Type  of  Review:  Resubmission. 

Title:  Lender's  Information  Return  for 
Mortgage  Credit  Certificates  (MCCs) 
(Form  8329);  Issuer's  Quarterly 
Information  Return  for  Mortgage  Cjedit 
Certificates  (MCCs)  (Form  8330). 


Description:  Form  8329  is  used  by 
lending  mstitutions  and  Form  8330  is 
used  by  State  and  local  governments  to 
report  on  mortgage  credit  certificates 
(MCCs)  authorized  under  Internal 
Revenue  Code  (IRC)  section  25.  IRS 
matches  the  information  supplied  by 
lenders  and  issuers  to  ensure  that  the 
credit  is  computed  properly. 

Respondents:  State  or  local 
governments,  Businesses,  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,500. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 


Fom»e329 

Form  8330 

Record- 

3hf»., 35m»n.  .. 

4  hrs.,  32  m»n. 

keep- 

ing. 

Learn- 

53 min 

1  hr .  41  min 

ing 

about 

the 

law 

or  the 

form. 

Prepar- 

59 min _ 

1  hr.,  50  min. 

ing 

and 

send- 

ing 

the 

form 

to  the 

IRS. 

- 

Frequency  of  Response:  Form  8329. 
Annually;  Form  8330,  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  70,820  hours. 

Clearance  Officer:  Garrick  Shear, 
(202)  535-4297.  Internal  Revenue 
Service,  room  5571. 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Loia  K.  HoUand. 

Departmental  Reports  Management  Officer. 
IFR  Doc  93-8269  Filed  4-7-93;  8:45  am) 

BiUINQ  CODE  4«3»-01-M 


Custom*  Service 

rr  J).  93-26] 

Tuna  Fish— Tariff-Rate  Quota;  The 
Tariff-Rat*  Quota  for  the  Calendar  Year 
1993,  on  Tuna  aassifiabte  Ur>d*r  Item 
1604.14.20,  Harmoniz*d  Tariff 
Sch*dul*  of  th*  Unll*d  States  (HTSUS) 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Announcement  of  the  quota 
quantity  for  tuna  for  Calendar  Year 
1993. 

SUMMARY:  Each  year  the  tariff-rate  quota 
for  tuna  fish  described  in  item 
1604.14.20  HTSUS,  is  based  on  the 
United  States  canned  tuna  production 
for  the  preceding  calendar  year. 

EFFECTIVE  DATES:  The  1993  tariff-rate 
quota  is  applicable  to  tuna  fish  entered, 
or  withdrawn  from  warehouse,  for 
consumption  during  the  period  January 
1  throu^  December  31, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Cooper,  Chief,  Quota  Branch. 
Trade  Programs  Division,  Office  of 
Trade  Operations,  Office  of  Commercial 
Operations,  U.S.  Customs  Service. 
Washington,  DC  20229,  (202-927-5401). 

It  has  now  been  determined  that 
32,967,568  kilograms  of  tuna  may  be 
entered  for  consumption  w  withdrawn 
from  warehouse  for  consumption  during 
the  Calendar  Year  1993,  at  the  rate  of  6 
percent  ad  valorem  under  item 
1604.14.20,  HTSUS.  Any  such  tuna 
which  is  entered,  or  withdrawn  from 
warehouse,  for  consumption  during  the 
current  calendar  year  m  excess  of  this 
quota  will  be  dutiable  at  the  rate  of  12.5 
percent  ad  valorem  under  item 
1504.14.30  HTSUS. 

IQUOT-l-CO:  T:  R:  QJ 

Dated:  March  30.  1993. 
Michael  H.  Lane. 
Acting  Commissioner. 
[FR  Doc.  93-8143  Filed  4-7-93;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Register 
Vol.  58.  No.  66 
Thursday,  April  8.  1993 


TNs  section  at  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Acf'  (Pub. 
L.  94-409)  5  U.S.C.  552b(eK3). 


FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:00  a.m.  on  Tuesday.  April  6.  1993. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  the  following: 

A  personnel  matter. 

Recoimnendation  regarding  the  liquidation 
of  a  de[)ository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Memorandum  re:  Addison  Consolidated 
Office,  Dallas,  Texas  (Case  No.  404-06133- 
93-BOD). 

Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  Corporation's 
corporate  and  resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Stephen  R.  Steinbrink  (Acting 
Comptroller  of  the  Currency),  seconded 
by  Director  Jonathan  L.  Fiechter  (Acting 
Director.  Office  of  Thrift  Supervision). 
conc\uTed  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr..  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsecUons  (c)(2),  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2),  (c)(4),  {c)(6),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  NW..  Washington,  DC. 

Dated:  April  6. 1993. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldmsn. 

Deputy  Executive  Secretary. 

[FR  Doc.  93-8422  Filed  4-6-93;  3:35  pm] 

MUJNa  COOC  (714-Ot-M 

FEDERAL  ELECTION  COMMISSION 


DATE  AND  TME:  Tuesday,  April  13, 1993 

at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C. 
§  437g.  $  438(b).  and  Title  26,  U.S.C 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  April  15.  1993 

at  10:00  a.m.. 

PLACE:  999  E  Street,  NW.,  Washington, 

D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1992-44:  David  P.  Goch 
on  behalf  of  the  National  Committee  of  the 
U.S.  Taxpayers  Party. 

Advisory  Opinion  1993-5:  Kindra  L. 
Hefner  of  Fields  for  Congress. 

Statement  of  Reasons — Jesse  Jackson  for 
President  Committee. 

RefXJrt  from  the  FEC  Information  Division. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MFORMATION: 

Mr.  Fred  Eiland,  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

IFR  Doc.  93-8411  Filed  4-6-93;  2:57  pm) 

WLUNQ  CODE  t71S-01-M 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  8:30  a.m.,  Monday,  April 
5, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
director  appointments. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 


(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting.  This 
document  was  not  published  at  an 
earlier  date  due  to  an  administrative 
error. 

Dated:  April  5, 1993. 
Jennifer ).  Johnaon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-8303  Filed  4-5-93;  4:22  pml 

BILUNO  CODE  «aiO-01-M 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 

April  13,  1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  5, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-8304  Filed  4-5-93:  4:22  pm] 

BILUNO  CODE  tllO-OI-W 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

TIME  AND  DATE:  10:00  a.m..  April  19. 

1993. 

PLACE:  4th  Floor,  Conference  Room, 

1250  H  Street,  NW.,  Washington,  D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  last 
meeting. 

2.  Annual  Tmancial  audit  presentation  by 
Arthur  Andersen  &  Co. 

3.  Thrift  Savings  Plan  activity  report  by  the 
Executive  Director. 


UEHT 

9. 

n, 

D.C. 

5t                           1 

! 

on  by             !; 

t  by  the          1] 
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4.  Review  of  audit  rep>ortt: 

KPMG  Pett  Marwick  audit  report  entitled 
"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift  Savings 
Plan  Audit  Performed  by  the  U.S.  Central 
Intelligence  Agency,  Office  of  the  Inspector 
General." 

Metcalf  Rice  Friclce  k  Davis  audit  report 
entitled  "Executive  Summary  of  Fiscal  Year 
1992  Federal  Agency  Fiduciary  Compliance 
Review." 

CONTACT  PERSON  FOR  MORE  ^FORMATION: 
Tom  Trabucxo,  Director,  Office  of 
External  Affairs,  (202)  523-5660. 

Dated:  April  5, 1993. 
Franda  X.  CBvanaagh, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

[PR  Doc.  93-8305  Filed  4-5-93;  4:28  pm) 

nujNo  cooc  ■7a»-oi-« 


UNfTEO  STATES  MTERNATKMIAL  TRADE 
COMMISSION 

TIME  AND  DATE:  April  15. 1993  at  9:30 
a.m. 

PtACE:  Room  101,  500  E  Street  S.W.. 
Washington,  DC  20436. 
STATUS:  Open  to  the  public. 

1.  Amanda  for  future  meetings. 

2.  Minutes. 

3.  Ratification  Ust. 

4.  Petitions  and  complaints:  Certain 
Recombinantly  Produced  Human 
Growth  Hormones  (Docket  Number 
1750). 

5.  Continuation  of  discussion  of  APO 
matters. 

6.  Outstanding  action  jacket  requests: 
1.  GC-93-030.  Annual  Federal  Register 
notice  on  administrative  protective 
order  violations. 


7.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos,  Acting  Secretary,  (202) 
205-2000. 

Issued:  April  5.  1993. 
Paul  R.  Bardot, 

Acting  Secretary. 

IFR  Doc.  93-8342  Filed  4-&-93: 11  37  am] 
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Corrections 


Fsderal  Register 

Vol.  58.  No.  66 

Thursday,  April  8.  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  correctwns  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  correctiops  are 
issued  as  signed  documents  arxl  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTME^f^  OF  AGRICULTURE 
Commodity  Credit  Cprporation 
rCFRPa.-IUia 

RIN0560  AC&4 

1993  Extra  Long  Staple  Cotton 
Program 

CoTvecXion 

In  rule  document  93-4917  beginning 
on  page  12332  in  the  issue  of  Thursday. 
Mirch  4,  1993.  make  the  following 
corret.tion  on  page  12333,  in  the  first 
column,  in  amendatory  instruction  2.D.. 
"paragraph  (d)(3){ii)"  should  rt^ad 
"paragraph  (d)(3)(iii)." 

BILLmG  C00£  1S0$^1-0 

DEj»ARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  633] 

Termination  of  Foreign-Trade  Subzone 
153,  Kansas  City,  MO 

Cnmction 

hi  notice  document  93-5676 
appearing  on  page  13533  in  the  issue  of 
Friday,  March  12, 1933.  make  the 
following  correction  in  the  third 
cohimn,  in  the  first  paragraph,  in  the 
second  line,  "revised"  should  read 
"reviewed." 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Proisct  No*.  2436-007,  at  sL] 

Hydroelectric  Applications;  Consumer 
Power  Co.,  et  al. 

Correction 

In  notice  document  93-6446 
beginning  on  page  15333  in  the  issue  of 
Monday,  March  22,  1993,  make  the 
following  correction  on  page  15336,  in 
the  first  column,  paragraph  ^.b.  should 
read  "b.  Project  No.:  2599-005." 

MLUNC  CODE  15O6-01-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[RS92-23-005,  RP91 -203-026.  RP92-1 32-028 
(Consolidated,  in  pert] 

Tannessee  Gaa  Pipeilr>e  Co.; 
Telephone  Technical  Conference 

Correction 

In  notice  docun)ent  93-7054 
beginning  on  pege  16532  in  the  issue  of 
Monday.  March  29. 1993,  in  the 
heading,  the  numbers  appearing  in 
brackets  are  coneclly  set  forth  above. 

BILUNG  coot  1 505-01 -D 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  N'os.  ER93-449-000.  at  ai.] 

Western  Resources,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

Correction 

In  notice  document  93-7121 
beginning  on  page  16527  in  the  issue  of 
Monday,  March  29,  1993,  make  the 
following  correction  on  page  16528,  in 
the  third  column,  under  the  heading 
"15.  Entergy  Power,  Inc.,"  the  docket 
numbers  should  read  "[Docket  Nos. 

92-611-001,  ER92-664-G01,  ER92-843- 
001.andER93-45-001j." 

BILUNG  C006  1505-01-0 


-II  ui 

TR 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated 
Hearirigs 

Correction 

In  notice  document  93-5771 
appearing  on  page  13759  in  the  issue  of 
Monday.  March  15. 1993.  make  the 
following  correction,  in  the  second 
column,  in  part  III  of  the  Table,  in  the 
third  column,  "93-44"  should  read  "93- 
42". 

BILUNG  CODE  1S0S-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  520  and  522 

[Docket  No.  89N-C312] 

New  Animal  Drugs;  Removal  of 
Obsolete  Regulations  and 
Recodification 

Correction 

In  rule  document  93-19442  beginning 
on  page  37318  in  the  issue  of  Tuesday, 
August  18,  1992,  make  the  following 
corrections: 

§  520.8dd    [Corrected] 

1.  On  page  37319,  in  the  third 
column,  in  §  520.88d,  in  the  title  of  tlie 
section,  "power"  should  read 
"powder." 

§  522.90b    [Corr&cted] 

2.  On  page  37331,  in  the  second 
column,  in  §  522.90b,  the  paragraph 
designated  "  (d){2)(i)(B)"  should  be 
designated  "(d)(2)(ii)." 

BiLUNG  CODE  1505-01-D 


UNITED  STATES  INFORMATION 
AGENCY 

22  CFR  Part  514 
[Rulemaking  No.  101] 

Exchange  Visitor  Program 

Correction 

In  rule  document  92-5900  beginning 
on  page  15180  in  the  issue  of  Friday, 
March  19. 1993,  make  the  following 
correction: 
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S  514.44    [Convetod] 

On  page  15212,  in  the  second  column, 
in  §  514.44.  the  second  paragraph 
designated  "(a)(l)(ii)"  should  read 
"(a)(l){iii)." 

BiLUNQ  CODE  1SOM1-0 


Thursday 
April  8,  1993 


L  ji 


Part  II 

Department  of 
Education 

34  CFR  Part  698 

Campus  Sexual  Offenses  Education  and 

Prevention  Program;  Proposed  Rufe 


5^    i    ^ 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  696 
RtN:  1M0-AB60 

Campus  Saxuai  Offenses  Education 
and  Prevention  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
implement  the  Campus  Sexual  Offenses 
Education  and  Prevention  Program 
recently  enacted  in  section  1541  of  the 
Higher  Education  Amendments  of  1992 
(1992  Amendments).  The  program 
would  provide  grants  to  institutions  of 
higher  education  (IHEs)  and  consortia  of 
IHEs  to  carry  out  sexual  offenses 
education  and  prevention  programs. 
The  proposed  regulations  would 
incorporate  statutory  requirements  and 
provide  rules  for  applying  for  and 
spending  Federal  hinds  under  this 
program. 

line  program  has  not  received  funding 
in  fiscal  year  1993.  Applications  are  not 
expected  until  the  program  receives 
funding.  If  the  program  receives 
funding,  the  Secretary  will  invite 
applications  in  a  Federal  Register 
notice. 

The  Secretary  does  not  normally 
pubhsh  regulations  for  an  unfunded 
program.  The  Secretary  is  proposing 
these  regulations  at  this  time,  however, 
because  of  a  statutory  deadline  for  the 
publication  of  these  proposed 
regulations. 

DATES:  Comments  must  be  received  on 
or  before  May  10. 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  H.  Reed  Saunders,  U.S. 
Department  of  Education,  Regional 
Office  Building  3,  7th  and  D  Streets, 
SW.,  room  3012,  Washington,  DC 
20202-5170. 

FOR  FURTHER  INFORMATION  CONTACT:  H. 
Reed  Saunders.  Telephone:  (202)  708- 
8922.  Individuals  with  hearing 
impairments  or  deafness  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  These 
proposed  regulations  would  implement 
the  Campus  Sexual  Offenses  Education 
and  Prevention  Program  created  in 
section  1541  of  the  Higher  Education 
Amendments  of  1992  (Pub.  L.  102-325). 
enacted  July  23, 1992.  The  program 
would  provide  grants  to  IHEs  and 
consortia  of  IHEs  to  carry  out  sexual 
offenses  education  and  prevention 
programs. 


The  Campus  Sexual  Offenses 
Education  and  Prevention  Program 
addresses  National  Education  Goal  6, 
that  every  school — including  IHEs — will 
offer  a  safe  and  disciplined  environment 
conducive  to  learning.  This  program 
reflects  the  objectives  of  Goal  5  by 
educating  college  personnel  and  college 
students  on  how  to  prevent  sexual 
offenses.  The  program  also  is  designed 
to  educate  college  students  on  how  to 
report  and  prosecute  perpetrators  of 
sexual  offenses  and  seek  counseling  if 
they  have  been  the  victims  of  a  sexual 
offense. 

Summary  of  Major  Provisions 

The  following  is  a  summary  of  the 
major  regulatory  provisions 
implementing  the  Campus  Sexual 
Offenses  Education  and  Prevention 
Program.  The  summary  distinguishes 
between  those  regulatory  provisions  that 
restate  the  statutory  language  of  the 
1992  Amendments  and  other  regulatory 
provisions  that  (1)  contain 
interpretations  of  statutory  text  or  (2) 
provide  standards  and  procedures  for 
the  program  that  w^ere  not  stated  in  the 
statutory  text.  Commenters  are 
requested  to  direct  their  comments  to 
the  latter  two  categories. 

Section  698. 1  What  is  the  Campus 
Sexual  Offenses  Education  and 
Prevention  Program? 

The  1992  Amendments  provide  that 
the  Campus  Sexual  O^enses  Education 
and  Prevention  Program  awards  grants 
and  contracts  to  IHEs  and  consortia  of 
IHEs  to  carry  out  sexual  offenses 
education  and  prevention  programs. 
The  Secretary  has  decided  to  fund  this 
program  solely  through  grants.  As  a 
result,  no  references  to  "contracts" 
appear  in  these  proposed  regulations. 

The  Secretary  reserves  the  right  to 
provide  funds  under  this  program, 
through  contracts  at  a  later  time.  If  the 
Secretary  decides  to  provide  funds  for 
this  program  through  contracts,  those 
contracts  will  be  administered  under  the 
Federal  Acquisition  Regulation  (FAR), 
48  CFR  chapter  1,  and  the  Department 
of  Education  Acquisition  Regulation 
(EDAR).  48  CFR  chapter  34.  rather  than 
under  these  proposed  regulations. 

Section  698.2    Who  is  eligible  for  a 
grant? 

The  1992  Amendments  impose 
certain  restrictions  on  the  IHEs  or 
consortia  of  IHEs  that  are  eligible  for  a 
grant  under  the  program.  The  1992 
Amendments  provide  that  an  IHE  (or 
each  IHE  within  a  consortium  of  IHEs) 
must  (1)  have  a  student  code  of  conduct, 
or  other  written  policy  governing 
student  behavior,  that  explicitly 


prohibits  all  forms  of  sexual  offenses; 
and  (2)  have  a  written  policy,  in  effect 
and  implemented,  requiring  the 
disclosure  to  the  victim  of  any  sexual 
offense  of  the  outcome  of  any 
investigation  by  campus  police  or 
campus  disciplinary  proceedings 
brought  as  a  result  of  the  victim's 
complaint  against  the  alleged 
perpetrator  of  the  sexual  offense.  These 
statutory  provisions  are  stated  in  section 
1541(d)  (1)  and  (2)  of  the  1992 
Amendments  and  have  been 
incorporated  in  this  section  of  the 
proposed  regulations. 

Section  698.3  What  activities  does  the 
Secretary  fund? 

There  are  two  types  of  grants  under 
the  Campus  Sexual  Offenses  Education 
and  Prevention  Program:  (a)  General 
Sexual  Offense  Prevention  and 
Education  Grants,  and  (b)  Model  Grants. 
General  Sexual  Offense  Prevention  and 
Education  Grants  fund  the  following 
activities:  (1)  Providing  training  for 
campus  security  and  college  personnel, 
including  campus  disciplinary  or 
judicial  boards,  that  addresses  the  issues 
of  sexual  offenses;  (2)  developing, 
disseminating,  or  implementing  campus 
security  and  student  disciplinary 
pohcies  to  prevent  and  disciphne  sexual 
offense  crimes;  (3)  developing, 
enlarging,  or  strengthening  support 
services  programs  that  include  medical 
or  psychological  counseling  to  assist 
victims  of  sexual  offen.se  crimes  in  their 
recovery;  (4)  creating,  disseminating,  or 
otherwise  providing  assistance  and 
information  about  victims'  options,  on 
and  off  campus,  to  bring  disciplinary  or 
other  legal  action  against  perpetrators  of 
sexual  offenses;  and  (5)  implementing, 
operating,  or  improving  sexual  offense 
education  and  prevention  programs, 
including  programs  making  use  of  peer- 
to-peer  education.  These  provisions  are 
stated  in  section  1541(b)  of  the  1992 
Amendments  and  have  been 
incorporated  in  this  section. 

Model  Grants  may  be  used  to  fund 
only  model  demonstration  programs. 
These  model  demonstration  programs 
must  be  coordinated  with  local  rape 
crisis  centers.  These  model 
demonstration  programs  develop  and 
implement  quality  rape-prevention  and 
education  curricula,  and  local  programs 
to  provide  services  to  student  sexual 
offense  victims.  Not  less  than  25  percent 
of  the  funds  appropriated  in  any  fiscal 
year  must  be  allocated  by  the  Secretary 
for  Model  Grants.  These  provisions  are 
stated  in  1541(c)  of  the  1992 
Amendments  and  have  been 
incorporated  in  this  section  of  the 
proposed  regulations. 
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An  issue  raised  by  the  1992 
Amendments  is  whether  the  Secretary 
should  fund  activities  through  General 
Sexual  Offense  Prevention  and 
Education  Grants  that  IHEs  are  required 
to  perform  under  title  II  of  the  Crime 
Awareness  and  Campus  Security  Act  of 
1990  (CACSA)i20  U.S.C.  1092Mo  be 
eligible  for  student  financial  assistance 
programs  under  title  IV  of  the  Higher 
Education  Act  of  1965.  The  CACSA 
requires,  among  other  things,  that  IHEs 
prepare,  publish,  and  distribute  to  all 
current  students,  and  to  any  appUcant 
for  enrollment,  a  statement  of  campus 
policies  and  procedures  relating  to  the 
reporting  and  prevention  of  all  criminal 
actions — including  sexual  offenses. 

Two  of  the  authorized  activities  under 
the  General  Sexual  Offense  Prevention 
and  Education  Grants  fall  within  the 
above  obli>^ation  of  IHEs  under  the 
CACSA  to  prepare,  publish,  and 
distribute  information  to  prevent  or 
report  sexual  criminal  offenses.  These 
two  activities  are  those  that  (1)  "•  *  • 
develop,  disseminate,  or  implement 
campus  security  and  student 
disciplinary  poUcies  to  prevent  and 
discipline  sexual  oflianse  crimes,"  and 
programs  that  (2)  "*  •  •  create, 
disseminate,  or  otherwise  provide 
assistance  and  information  about 
victims'  options  on  and  off  campus  to 
bring  disciplinary  or  other  legal  action." 
These  two  provisions  are  stated  in 
section  1541(b)  (2)  and  (4),  respectively, 
of  the  1992  Amendments.  The  Secretary 
has  determined  that  grants  under  the 
program  should  not  be  used  for 
activities  required  to  meet  the  minimum 
requirements  of  the  CACSA. 
Commenters  are  directed  to  the 
proposed  regulations  for  the  CACSA  (57 
FR  30826}  for  a  more  detailed 
explanation  of  the  minimum 
requirements  of  the  CACSA. 

Section  698.5     What  definitions  apply? 

The  1992  Amendments  define  the 
term  "sexud  offenses  education  and 
prevention"  to  include  programs  that 
provide  education  seminars,  peer-to- 
peer  counseling,  operation  of  hotlines, 
self-defense  courses,  prepare 
informational  materials,  and  any  other 
effort  to  increase  campus  awareness  of 
the  facts  about,  or  on  how  to  help 
prevent,  sexual  offenses.  This  definition 
is  stated  in  section  1541(g}  of  the  1992 
Amendments  and  has  been  incorporated 
in  this  section  of  the  proposed 
regulations. 

The  Secretary  also  has  provided 
definitions  of  "sexual  offense"  and 
"sexual  offense  crime."  These  terms  are 
used,  but  not  defined,  in  the  1992 
Amendments.  The  Secretary  would 
define  "jsexual  offense"  to  mean  (1)  a 


sexually  related  civil  or  criminal  offense 
recognized  under  State  law;  (2)  conduct 
that  would  constitute  sexual  harassment 
under  either  Title  Vn  of  the  Civil  Rights 
Act  of  1964  or  Title  IX  of  the  Education 
Amendments  of  1972;  or  (3)  a  sexually 
related  crime  recognized  under  Title  18 
of  the  U.S.  Code.  The  Secretary  would 
define  "sexual  offense  crime"  to  mean 

(1)  a  sexually  related  crime  recognized 
under  State  law;  or  (2)  a  sexually  related 
crime  recognized  under  Title  18  of  the 
U.S.  Code.  The  Secretary  particularly 
requests  comment  on  the  proposed 
definitions  of  these  terms. 

Section  698.11     What  must  an 
application  for  a  Campus  Sexual 
Offenses  Education  and  Prevention 
Program  grant  contain? 

Each  IHE  or  consortium  of  IHEs  that 
wishes  to  receive  a  grant  under  the 
program  must  file  an  application  with 
the  Secretary.  The  1992  Amendments 
provide  that  an  application  for  a 
Campus  Sexual  Offenses  Education  and 
Prevention  Program  grant  must:  (1) 
Include  the  activities  and  programs  to 
be  carried  out  with  the  funds  awarded; 

(2)  estimate  llie  cost  for  establishing  and 
operating  those  activities  and  programs; 

(3)  explain  how  the  activities  and 
programs  intend  to  address  the  issue  of 
sexual  offenses;  (4)  provide  assurances 
that  the  Federal  funds  made  available 
under  this  part  will  be  used  to 
supplement  and,  to  the  extent  practical, 
to  increase  the  level  of  fimds  that 
would,  in  the  absence  of  those  Federal 
funds,  be  made  available  by  the 
applicant  for  the  purposes  of  the 
program  and,  in  no  case,  to  supplant 
those  funds;  and  (5)  include  other 
information  and  assurances  as  the 
Secretary  determines  to  be  necessary. 
These  statutory  provisions  are  stated  in 
section  1541(e)(2)  of  the  1992 
Amendments  and  have  been 
incorporated  in  this  section  of  the 
proposed  regulations. 

Section  698.21     What  selection  criteria 
apply  to  General  Sexual  Offense 
Prevention  and  Education  Grants? 

Section  698.22    What  selection  criteria 
apply  to  Model  Grants? 

The  Secretary  has  formulated  separate 
selection  criteria  for  General  Sexual 
Offense  Prevention  and  Education 
Grants  and  Model  Grants.  The  Secretary 
would  incorporate  these  selection 
criteria  into  §§  698.21  and  698.22  of  the 
program  regulations,  respectively. 

Section  698  23    What  additional  factors 
does  the  Secretary  consider? 

The  1992  Amendments  state  that  in 
determining  which  IHEs  should  receive 
a  grant  under  the  program,  the  Secretary 


must  consider  the  equitable 
participation  of  private  and  public  IHEs 
and  the  equitable  geographic  * 
participation  of  IHEs.  This  provision  is   . 
stated  in  section  1541(a)(3)  of  the  1992 
Amendments  and  has  been  incorporated 
in  this  section  of  the  proposed 
regulations. 

Section  698.24     What  priorities  does 
the  Secretary  establish? 

The  1992  Amendments  require  the 
Secretary  to  estabhsh  certain  priorities 
in  determining  which  IHEs  or  consortia 
of  IHEs  will  receive  funding  under  the 
program.  Specifically,  the  1992 
Amendments  provide  that  priority  must 
be  given  to  IHEs  and  consortia  of  IHEs 
that  (1)  show  the  greatest  need  for  the 
sums  requested;  and  (2)  do  not  have  an 
established  campus  education  program 
regarding  sexual  offenses.  These 
priorities  are  stated  in  sections 
1541(a)(4)  and  (d)(3),  respectively,  of  the 
1992  Amendments.  The  Secretary 
would  base  the  priority  for  "greatest 
need"  on  (1)  the  adequacy  of  an 
applicant's  financial  resources  to 
implement  a  campus  education  program 
regarding  sexual  offenses;  and  (2)  the 
nature  and  frequency  of  sexual  offenses 
on  an  applicant's  campus. 

The  Secretary  would  give  a 
competitive  preference  to  applicants 
who  satisfy  these  priorities.  An 
applicant  would  receive  five  points  if 
the  applicant  does  not  have  an 
established  campus  education  program 
regarding  sexual  offenses.  An  applicant 
also  might  receive  up  to  five  points  for 
satisfying  either  basis  of  the  "greatest 
need"  priority.  Each  year,  the  Secretary 
will  notify  prospective  appUcants 
through  a  notice  in  the  Federal  Register 
of  how  the  points  awarded  under  ihe 
"greatest  need"  priorities  will  be 
allocated.  If  an  applicant  satisfies  all 
three  priorities,  it  could  receive  up  to  15 
points.  The  priority  points  awarded  to 
an  applicant  would  be  in  addition  to  the 
points  received  under  the  selection 
criteria  in  either  §698.21  or  §698.22. 

In  addition  to  the  competitive 
preferences  discussed  above,  the 
Secretary  may  also  select  on  an  annual 
basis  one  or  more  of  the  activities  listed 
in  §§  698.3(a)  and  698.3(b)(1)  for  an 
absolute  priority.  This  absolute  priority 
will  be  administered  in  accordance  with 
34  CFR  75.105(c)(3).  The  Secretary 
would  incorporate  these  priorities  into 
this  section  of  the  proposed  regulations. 

Section  698.30    Must  a  grantee  file  an 
annual  performance  report? 

The  1992  Amendments  require  that 
each  grantee  file  an  annual  performance 
report  with  th«  Secretary.  The  annual 
performance  report  must  explain  the 
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activities  carried  out  under  its  project 
and  provide  an  assessment  of  the 
effectiveness  of  those  activities  in 
achieving  the  purposes  of  the  program. 
The  1992  Amendments  also  provide 
that  the  Secretary  is  required  to  suspend 
funding  if  an  applicant  fails  to  submit 
the  annual  performance  report.  These 
statutory  provisions  are  stated  in  section 
1541  (f)  of  the  1992  Amendments  and 
are  incorporated  in  this  section  of  the 
proposed  regulations. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  that  would  be 
affected  by  these  proposed  regulations 
are  small  institutions  of  higher 
education  (IHEs)  receiving  Federal 
funds  under  this  program.  However,  the 
regulations  would  not  have  a  significant 
economic  impact  on  small  IHEs  because 
the  regulations  would  not  impose 
excessive  regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reduction  Act  of  1980 

Sections  698.2,  698.11.  698.21. 
698.22,  698.24,  and  698.30  contain 
information  collection  requirements.  If 
this  program  receives  funding,  the 
Secretary  will  submit  information  to 
fulfill  these  requirements  to  the  Office 
of  Management  and  Budget,  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  at  a  later  date. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  Order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  Rnancial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 


Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regiilations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
4069,  330  C  Street,  SW.,  Washington. 
DC,  between  the  hours  of  8:30  a.m.  and 
4  p.m.,  Monday  through  Friday  of  each 
week  except  Federal  hohdays. 

To  assist  the  Department  in 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportimities  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects  in  34  CFR  Part  698 

College  and  universities.  Grant 
program — education.  Reporting  and 
recordkeeping  requirements.  Sexual 
crimes.  Sexual  offenses. 

Dated:  March  31. 1993. 
(Catalog  of  Federal  Domestic  Assistance 
Number  has  not  been  assigned) 
Richvd  W.  Riley, 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
Title  34  of  the  Code  of  Federal 
Regulations  by  adding  a  new  part  698  to 
read  as  follows: 

PART  698— CAMPUS  SEXUAL 
OFFENSES  EDUCATION  AND 
PREVENTION  PROGRAM 

Subpart  A— Ganaral 

Sec 

698.1  What  is  the  Campus  Sexual  Offenses 
Education  and  Prevention  Prograni? 

698. 2  Who  is  eligible  for  a  grant? 

698.3  What  activities  does  the  Secretary 
fund? 

698.4  What  regulations  apply? 

698.5  What  definitions  apply? 

Sutipart  B— How  Do**  On*  Apply  for  a 
Grant? 

698.10  How  does  an  applicant  apply  for  a 
grant? 

698.11  What  must  an  application  for  a 
Campus  Sexual  Offenses  Education  and 
Prevention  Program  grant  contain? 


Sut>part  C — How  Doaa  tha  Sacratary  Maka 
an  Award? 

698.20  How  does  the  Secretary  evaluate  an 
application  fw  a  Campus  Sexual 
Offenses  Education  and  Prevention 
Program  grant? 

698.21  What  selection  criteria  apply  to 
General  Sexual  Offense  Prevention  and 
Education  Grants? 

698.22  What  selection  criteria  apply  to 
Model  Grants? 

698.23  What  additional  bctors  does  the 
Secretary  consider? 

698.24  What  priorities  does  the  Secretary 
establish? 

Sul>part  D— What  CondMona  Muat  Ba  Mat 
Aftar  an  Award? 

698.30    Must  a  grantee  file  an  annual 
performance  report? 
Authority:  20  U.S.Q  1145h,  unless 
otherwise  noted. 

Subpart  A — General 

S  698.1    What  la  tha  Campua  Saxual 
Offansaa  Education  and  Pravantton 
Program? 

(a)  Under  the  Campus  Sexual  Offenses 
Education  and  Prevention  Program,  the 
Secretary  provides  grants  to  institutions 
of  higher  education  (IHEs)  or  consortia 
of  IHEs  to  carry  out  sexual  offenses 
education  and  prevention  programs. 

(b)  Under  the  program,  the  Secretary 
awards  two  types  of  grants: 

(1)  General  Sexual  Offense  Prevention 
and  Education  Grants  as  described  in 

§  698.3(a). 

(2)  Model  Grants  as  described  in 
§  698.3(b). 

(Authority:  20  U.S.C.  1145h) 

S  696.2    Who  la  allgibia  for  a  grant? 

(a)  An  IHE  or  a  consortium  of  IHEs 
that  satisfies  the  eligibility  requirements 
of  paragraph  (b)  of  this  section  is 
eligible  for  a  grant  under  the  Campus 
Sexual  Offenses  Education  and 
Prevention  Program. 

(b)  To  be  eligible  for  a  grant  under  this 
program,  an  IHE  or  each  IHE  within  a 
consortium  of  IHEs  must — 

(1)  Have  a  student  code  of  conduct,  or  ' 
other  written  policy  governing  student 
behavior,  that  explicitly  prohibits  all 
forms  of  sexual  offenses;  and 

(2)  Have  a  written  policy,  in  effect  and 
implemented,  requiring  the  disclosure 
to  the  victim  of  any  sexual  offense  of  the 
outcome  of  any  investigation  by  campus 
police  or  campus  disciplinary 
proceedings  brought  as  a  result  of  the 
victim's  complaint  against  the  alleged 
perpetrator  of  the  sexual  offense. 
However,  this  paragraph  does  not 
authorize  disclosure  to  any  person  other 
than  the  victim. 

(Authority:  20  U.S.C.  1145h) 
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§698.3    What  activMM  dOM  th«  SM:r«tary 
fund*? 


(a)  The  Secretary  awards  General 
Sexual  Offense  Prevention  and 
Education  Grants  for  the  following 
activities: 

(1)  Providing  training  for  campus 
security  and  college  personnel, 
including  campus  disciplinary  or 
judicial  boards,  that  addresses  the  issues 
of  sexual  offenses. 

(2)  Developing,  disseminating,  or 
implementing  campus  security  and 
student  disciplinary  policies  to  prevent 
and  discipline  the  perpetrators  of  sexual 
offense  crimes. 

(3)  Developing,  enlarging,  or 
strengthening  support  services  programs 
that  include  medical  or  psychological 
counseling  to  assist  victims  of  sexual 
offense  crimes  in  their  recovery. 

(4)  Creating,  disseminating,  or 
otherwise  providing  assistance  and 
information  about  victims'  options,  on 
and  off  campus,  to  bring  disciplinary  or 
other  legal  action  against  perpetrators  of 
sexual  offenses. 

(5)  Implementing,  operating,  or 
improving  sexual  offense  education  and 
prevention  programs,  including 
programs  making  use  of  peer-to-peer 
education. 

(b)(1)  The  Secretary  awards  Model 
Grants  for  model  demonstration 

f>rogram8  that  will  be  coordinated  with 
ocal  rape  crisis  centers  for  developing 
and  implementing — 

(i)  Quality  rape-prevention  and 
education  auricula;  and 

(ii)  Local  programs  to  provide  services 
to  student  sexual  offense  vidians. 

(2)  The  Secretary  awards  not  less  than 
25  percent  of  the  funds  appropriated 
under  this  part  in  any  fiscal  year  for  the ' 
Model  Grants  described  in  paragraph 
(b)(1)  of  this  section. 

(c)  The  Secretary  does  not  make 
grants  for  activities  that  are  necessary  to 
meet  the  minimum  requirements  of  the 
Crime  Awareness  and  Campus  Security 
Act  of  1990,  Pub.  L.  101-542. 

(Authority:  20  U.S.C.  1145h) 

1698.4    Wh«t  regulations  apply? 

The  following  regulations  apply  to  the 
Campus  Sexual  Offenses  Education  and 
Prevention  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (DefiniUons  that 
Apply  to  Department  Regulations). 


(4)  34  CFR  part  79  (hitergovemmental 
Review  of  I>epartment  of  Education 
Programs  and  Activities). 

(5)  34  CFR  Part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  Part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
DruB-Free  Workplace  (Grants)). 

(7)  34  CFR  Part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  698. 

(Authority:  20  U.S.C.  1145h) 

§698.5    What  daflnitlona  apply? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget  period 

EDGAR 

Facilities 

Fiscal  year 

Private 

Project 

Project  period 

Public 

Secretary 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Consortium  means  two  or  more 
institutions  of  higher  education  that 
jointly  submit  an  application  for  a  grant 
under  the  Campus  Sexual  Offenses 
Education  and  Prevention  Program. 

Institution  of  higher  education  (IHE) 
means  an  institution  that  satisfies  the 
definition  of  that  term  in  section  1201(a) 
of  the  Higher  Education  Act  of  1965,  as 
amended  (20  U.S.C.  1141(a)). 

Sexual  offense  means — 

(1)  A  sexually  related  civil  or  criminal 
offense  recognized  under  State  law; 

(2)  Conduct  that  would  constitute 
sexual  harassment  under  either  title  VII 
of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000e  et  seq.)  or  title  DC  of  the 
Education  Amendments  of  1972  (20 
U.S.C.  1681);  or 

(3)  A  sexually  related  crime 
recognized  under  title  18  of  the  U.S. 
Code. 

Sexual  offense  crime  means — 

(1)  A  sexually  related  crime 
recognized  under  State  law;  or 

(2rA  sexually  related  crime 
recognized  under  title  18  of  the  U.S. 
Code. 

Sexual  offenses'  education  and 
prevention  includes  programs  that 
provide  education  seminars,  peer-to- 
peer  counseling,  operation  of  hotlines, 
self-defense  courses,  prepare 
informational  materials,  and  any  other 
effort  to  increase  campus  awareness  of 
the  facts  about,  or  help  prevent,  sexual 
offenses. 


(Authority:  20  U.S.C.  1145h) 

Subpart  B— How  Doaa  Ona  Apply  for  a 
Qrant? 

§  698.10    How  doaa  an  applicant  apply  for 
a  grant? 

An  IHE  or  consortium  of  IHEs  shall 
submit  an  application  to  the  Secretary  at 
such  time  and  in  such  a  manner  as  the 
Secretary  prescribes. 

(Authority:  20  U.S.C  lt45h) 

§  698.1 1  What  muat  an  application  for  a 
Campua  Saiual  Offanaaa  Education  and 
Pravantion  Program  grant  contain? 

An  application  for  a  Campus  Sexual 
Offenses  Education  and  Prevention 
Program  grant  must — 

(a)  Include  the  activities  and  programs 
to  be  carried  out  with  the  funds 
awarded; 

(b)  Estimate  the  cost  for  establishing 
and  operating  those  activities  and 
programs; 

(c)  Explain  how  the  activities  and 
programs  intend  to  address  the  issue  of 
sexual  offenses; 

(d)  Provide  assiu-ances  that  the 
Federal  funds  made  available  under  this 
program  will  be  used  to  supplement 
and,  to  the  extent  practical,  to  increase 
the  level  of  funds  that  would,  in  the 
absence  of  those  Federal  funds,  be  made 
available  by  the  applicant  for  the 
purposes  described  in  this  part  and.  in 
no  case,  to  supplant  those  mnds;  and 

(e)  Include  other  information  and 
assurances  as  the  Secretary  reasonably 
determines  to  be  necessary. 

(Authority:  20  U.S.C.  n45h) 

Subpart  C— How  Does  the  Secretary 
Make  an  Award? 

§  698.20    How  doaa  th«  Sacratary  evaluate 
an  application  for  a  Campua  Saxual 
Offanaaa  Education  and  Pravantion 
Program  grant? 

(a)(1)  The  Secretarj-  evaluates  an 
application  for  a  General  Sexual  Offense 
Prevention  and  Education  Grant  on  the 
basis  of  the  selection  criteria  in  §698.21. 

(2)  The  Secretary  evaluates  an 
application  for  a  Model  Grant  on  the 
basis  of  the  selection  criteria  in  §  698.22. 

(3)  The  Secretary  awards  up  to  100 
points  for  these  criteria. 

(4)  The  maximum  possible  points  for 
each  criterion  is  indicated  in 
parentheses. 

(b)  The  Secretary  awards  up  to  15 
additional  points  to  applicants  who 
satisfy  the  priorities  in  §  698.24(b). 
(Authority:  20  U.S.C  1145h) 

§  698.21    What  aalaction  eritaria  apply  to 
Gartaral  Saxual  Offanaa  Pravantion  and 
Education  Granta? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
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General  Sexual  Offense  Prevention  and 
Education  Grant: 

(a)  Meeting  the  purposes  of  the 
authorizing  statute.  (10  points)  The 
Secretary  reviews  eacli  application  to 
determine  how  well  the  project  will 
meet  the  purpose  of  the  statute 
authorizing  the  program,  including 
consideration  of — 

(1)  The  objectives  of  the  project;  and 

(2)  How  the  activities  to  oe  funded 
under  a  General  Sexual  Offense 
Prevention  and  Education  Grant  further 
the  objectives  of  the  project 

(b)  Extent  of  need  for  the  project.  (12 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which  the  project  meets  specific  needs 
recognized  in  the  Campus  Sexual 
Offenses  Education  and  Prevention 
ProCTam,  including  consideration  of — 

(1)  The  needs  addressed  by  the  project 
(3  points): 

(2)  How  the  applicant  identified  those 
needs  (3  points); 

(3)  How  those  needs  will  be  met  by 
the  proiect  (3  points);  and 

(4)  The  benefits  to  be  gained  by 
meeting  those  needs  (3  points). 

(c)  Plan  o/ operation.  132  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  tne  design  of  the 
project  (20  points); 

(2)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that— 

(i)  Will  accomplish  the  purposes  of 
the  program; 

(iij  Are  attainable  within  the  project 
period,  given  the  project's  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable: 
and 

(iv)  For  a  multi-year  project,  include 
specific  objectives  to  be  met  during  each 
annual  budget  period  that  can  be  used 
to  determine  the  progress  of  the  project 
toward  meeting  its  intended  outcomes 
(3  points); 

(3)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project  (3 
points); 

(4)  The  ability  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  and  intended 
outcome  during  the  project  period  (3 
points);  and 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition  (3  points). 

(d)  Quality  of  key  personnel.  (10 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 


key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  Qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  'The  time  that  each  person 
referred  to  in  paragraphs  (dKl)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(2)  In  determining  the  qualifications 
of  key  personnel  under  paragraph  (d)(1) 
of  this  section,  the  Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  quafifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness.  (6 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(0  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes;  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable. 

(g)  Adequacy  of  resources.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  adequacy  of  the 
resources  that  the  applicant  plans  to 
devote  to  the  project,  including 
facilities,  equipment,  and  supplies. 

(h)  Extent  of  impact.  (10  pomts)  The 
Secretary  reviews  each  application  to 
determine  the  potential  impact  of  the 
proposed  project.  This  review  includes 
an  examination  of  both  the  actual 
number  and  percentage  of  individuals 
who  would  be  affected  by  the  project 

(i)  Continuation  of  project.  (5  points) 
The  Secretary  reviews  each  eppUcation 
to  determine  the  extent  to  which  the 
applicant's  plans  demonstrate  a 
commitment  to  continue  the  project 
after  Federal  financial  assistance  is 
terminated.  The  review  will  include  an 
examinatim  of  the  support  for,  and  the 
amount  of  funds,  personnel,  and  other 
resources  committed  to  the  continuation 
of  the  project  after  Federal  financial 
assistance  is  terminated. 


(Authority:  20  U.S.C  1145h) 

§698.22    What  selection  criteria  apply  to 
Modal  Grants? 

The  Secretary  uses  the  following 
criteria  to  evaluate  an  application  for  a 
Model  Grant: 

(a)  Meeting  the  purpose  of  the 
authorizing  statute.  (12  points)  The 
Secretary  reviews  each  application  to 
determine  how  well  the  project  will 
meet  the  purpose  of  the  statute 
authorizing  the  program,  including 
consideration  of — 

(1)  The  objectives  of  the  project;  and 

(2)  How  the  activities  to  be  funded 
under  a  Model  Grant  further  the 
objectives  of  the  project;  and 

(3)  The  extent  to  which  the  project 
would  contribute  significantly  to 
strengthening,  expanding,  or  improving 
sexual  offense  education  and  prevention 
programs  in  IHEs  throughout  the  nation. 

(b)  Plan  of  operation.  (30  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  quality  of  the  design  of  the 
project  (15  points); 

(2)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that— 

(i)  Will  accomplish  the  purposes  of 
the  program; 

(ii)  Are  attainable  within  the  project 
period,  given  the  project's  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable; 
and 

(iv)  For  a  multi-year  project,  include 
specific  objectives  to  be  met  during  each 
annual  budget  period  that  can  be  used 
to  determine  the  progress  of  the  project 
toward  meeting  its  intended  outcomes 
(3  points); 

(3)  The  extent  to  which  the  plan  of 
management  ensures  proper  and 
efficient  administration  of  the  project  (3 
points); 

(4)  "The  ability  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  and  intended 
outcome  during  the  project  period  (3 
points); 

(5)  How  the  applicant  will  ensure  that 
project  participants  who  otherwise  are 
eligible  to  participate  are  selected 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disabling 
condition  (3  points);  and 

(6)  The  adequacy  of  the  resources  that 
the  applicant  plans  to  devote  to  the 
project,  including  facilities,  equipmmit. 
and  supplies  (3  points). 

(c)  Coordination  with  a  local  rape 
crisis  center.  (6  points)  The  Secretary 
reviews  each  application  for 
infiormation  that  shows  the  extent  to 
which  the  project  is  coordinated  with  a 
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local  rape  crisis  center,  as  demonstrated 
by  the  center's  involvement  in— 

(1)  Identifying  the  needs  to  be  served 
by  the  project; 

(2)  Developing  the  application;  and 

(3)  Operating  the  project. 

(d)  Quality  of  key  personnel.  (8 
points) 

(1)  The  Secretary  reviews  each 
application  to  determine  the  quality  of 
key  personnel  the  applicant  plans  to  use 
on  the  project,  including — 

(i)  The  qualifications  of  the  project 
director  (if  one  is  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project; 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (d)(l)(i)  and 
(ii)  of  this  section  will  commit  to  the 
project;  and 

(iv)  How  the  applicant,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  thai  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(2)  In  determining  the  qualifications 
of  key  personnel  under  paragraph  (d)(1) 
of  this  section,  the  Secretary  considers — 

(i)  Experience  and  training  in  fields 
related  to  the  objectives  of  the  project; 
and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quality  of  the  project. 

(e)  Budget  and  cost  effectiveness.  (6 
points)  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  project;  and 

(2)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project. 

(f)  Evaluation  plan.  (10  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  far  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  determine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes;  and 

(3)  Are  objective  and  produce  data 
that  are  quantifiable. 

(g)  Extent  of  impact.  (8  points)  The 
Secretary  reviews  each  application  to 


determine  the  potential  impact  of  the 
project.  This  review  includes  an 
examination  of  both  the  actual  number 
and  percentage  of  individuals  who 
would  be  affected  by  the  project. 

(h)  Continuation  of  project.  (5  points) 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which  the 
applicant's  plans  demonstrate  a 
commitment  to  continue  the  project 
after  Federal  financial  assistance  is 
terminated.  The  review  will  include  an 
examination  of  the  support  for  and  the 
amount  of  funds,  personnel,  and  other 
resources  committed  to  the  continuation 
of  the  project  after  Federal  financial 
assistance  is  terminated. 

(i)  Dissemination.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  extent  to  which  the 
applicant  has — 

(1)  An  effective  and  efficient  plan  for 
disseminating  information  about  the 
project,  including  the  results  of  the 
project  and  any  specialized  materials 
developed  by  the  project,  at  the  local, 
State,  or  national  level,  as  appropriate; 

(2)  A  high  quahty  design  for  the 
dissemination  plan  and  procedures  for 
evaluating  the  effectiveness  of  the 
dissemination  plan; 

(3)  A  description  of  the  types  of 
materials  the  applicant  plans  to  make 
available  and  the  methods  for  making 
the  materials  available; 

(4)  The  capacity  to  demonstrate  the 
methods  and  techniques  used  by  the 
project;  and 

(5)  The  capacity  to  assist  others  to 
adopt  and  successfully  implement  the 
project  or  methods  and  techniques  used 
by  the  project. 

(Authority:  20  U.S.C.  1145h) 

§  698.23    What  additional  factor t  do«a  tha 
Sacratary  conaidar? 

In  addition  to  the  criteria  in  §§  698.21 
and  698.22.  the  Secretary,  to  the  extent 
possible,  makes  awards  that  ensure  the 
following  conditions: 

(a)  Equitable  participation  of  private 
and  public  IHEs. 

(b)  Equitable  geographic  participation 
oflHEs. 

(Authority:  20  U.S.C.  V.ASh) 


S6M.24    What  priorWaa  doaa  tha  Sacratary 
aatabllah? 

(a)(1)  Each  year,  the  Secretary  may 
establish  as  an  absolute  priority  one  or 
more  of  the  activities  listed  in 
S§  698.3(a)  and  698.3(b)(1). 

(2)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(b)  The  Secretary  may  award  up  to  15 
additional  points  to  applicants  who — 

(1)  Show  the  greatest  need  for  the 
sums  requested  as  determined  by— 

(i)  The  adequacy  of  the  applicant's 
financial  resources  to  implement  a 
campus  education  program  regarding 
sexual  offenses  (0  to  5  points);  or 

(ii)  The  nature  and  frequency  of 
sexual  offenses  on  an  applicant's 
campus  (0  to  5  points);  or 

(2)  Do  not  have  an  established  campus 
education  program  regarding  sexual 
offenses  on  campus  (5  points). 

(c)  Each  year,  the  Secretary  notifies 
prospective  applicants  through  a  notice 
in  the  Federal  Register  of  the  basis  on 
which  the  priority  points  in  paragraphs 
(b)(1)  (i)  and  (ii)  of  this  section  will  be 
allocated. 

(Authority:  20  U.S.C.  n45h) 

Subpart  D— What  Condition*  Must  Be 
Met  After  an  Award? 

§  698.30    Must  a  grantaa  flla  an  annual 
parformanca  raport? 

(a)  Each  ^jrantee  shall,  in  accordance 
with  34  CFR  74.82.  file  an  annual 
performance  report  with  the  Secretary 
explaining  the  activities  carried  o^t 
under  its  project  together  with  an 
assessment  of  the  effectiveness  of  those 
activities  in  achieving  the  purposes  of 
the  Campus  Sexual  Offenses  Education 
and  Prevention  Program. 

(b)  The  Secretary  suspends  funding  if 
an  apphcant  fails  to  submit  an  annual 
performance  report  pursuant  to 
paragraph  (a)  of  this  section. 

(Authority:  20  U.S.C.  I145h.  1221e-3(a)(l) 
and  3474;  OMB  Qrcular  A-110) 
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DEPARTMENT  OF  COMMERCE 

Naticmal  Ocsanic  and  Atmospheric 
Administration 

15  CFR  Part  946 

Pocket  No.  920383-3051] 
RIN  064»-AE73 

Weather  Service  Modernization 

AGENCY:  National  Weather  Service. 

National  Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce. 

ACTK>N:  Proposed  rule;  request  for 

comments. 

SUMMARY:  On  September  8,  1992.  the 
National  Weather  Service  issued 
proposed  rules  to  establish  an  internal 
process  for  certifying  that  there  will  be 
no  degradation  of  weather. services  as  a 
result  of  consolidating,  automating,  or 
relocating  a  field  office  during  the  first 
stage  of  the  modernization  of  the 
Weather  Service.  (57  FR  40877).  That 
proposal  is  withdrawn  and  this 
proposed  rule,  which  is  a  revision  of  the 
withdrawn  proposal,  is  published  for 
public  comment  instead.  This  revision 
incorporates  clarifications  and 
modifications  to  the  certification 
process  to  conform  to  recently  enacted 
Public  Law  102-567.  That  Public  Law 
defines  more  specifically  the  actions 
which  are  subject  to  the  certification 
requirements;  provides  for  the  review  of 
the  criteria  on  which  certifications  will 
be  based:  provides  additional 
substantive  and  procedural 
requirements  for  certifications;  provides 
for  participation  by  the  Modernization 
Transition  Committee  mandated  by  the 
Publi&Law;  and  provides  for  a  liaison 
officer  in  the  affected  service  area. 
DATES:  Comments  are  requested  until 
June  7. 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Julie  Scanlon.  NOAA/GCW,  SSMC2. 
room  18111. 1325  East-West  Highway, 
Silver  Spring,  Maryland  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Boezi,  (301)  713-0397. 
SUPPt^MENTARY  INFORMATION:  On 
September  8, 1992,  the  National 
Weather  Service  (NWS)  published 
proposed  regulations  setting  forth  its 
proposed  internal  procedures  for 
certif>ing  that  there  would  be  no 
degradation  of  services  as  a  result  of 
consolidating,  automating,  or  relocating 
a  field  office  during  the  initial  stage  of 
modernization  (57  FR  40877).  These 
proposed  regulations  were  based  on  the 
provisions  of  Public  Law  100-685.  The 
NWS,  in  recognition  that  legislation 
pending  at  the  time  the  regulations  were 


published  could  become  law  and 
require  modification  of  these 
procedures,  stated  that  the  regulations 
would  be  amended  to  make  any  of  the 
required  modifications. 

On  October  29, 1992,  Public  Law  102- 
567  was  enacted,  title  VII  of  which 
constitutes  the  Weather  Service 
Modernization  Act  (the  Act).  The  Act 
substantially  endorses  the  process 
proposed  by  the  September  8, 
regulations,  clarifies  certain  points,  and 
establishes  additional  proceaural 
requirements. 

1.  The  Act  specifically  identifies  as 
"changes  in  operations  at  a  field  office" 
a  number  of  actions  a.<:sociated  with 
modernization  which  do  not  require 
certification,  (transfer  service 
responsibility,  commission  weather 
observation  systems,  decommission  a 
National  Weather  Service  radar,  change 
staffing  levels  significantly,  or  move  a 
field  office  to  a  new  location  inside  the 
local  commuting  and  service  area).  The 
Act,  also  defines  more  clearly  two  of  the 
four  actions  that  do  require  certification 
("automate"  and  "relocate") 

2.  Within  a  year  the  NWS  must 
complete  a  review  of  the  scientific  and 
technical  criteria  for  certain  changes  in 
operations  such  as  commissioning  new 
weather  observing  systems  and 
decommissioning  NWS  radars  and  of 
the  criteria  for  certifying  no  degradation 
of  service.  This  review  involves: 

(a)  A  contract  with  the  National 
Research  Council  (NRC)  to  assess  the 
existing  criteria  (due  July  29, 1993); 

(b)  Consultation  with  the 
Modernization  Transition  Committee 
(described  below); 

(c)  Solicitation  of  public  comment; 
and 

(d)  Publication  of  the  final  criteria  by 
October  29. 1993. 

The  proposed  regulations  are  another 
step  in  this  process  and  serve  as  an 
initial  request  for  comments. 

3.  The  Act  provides  for  establishing  a 
Modernization  Transition  Committee 
(the  Committee)  representing  interested 
Federal  agencies  (five  members)  and 
private  users  (seven  members)  to 
comment  on  proposed  certifications  in 
certain  cases  and  to  advise  on  the 
modernization  generally. 

4.  In  addition  to  the  three  elements  of 
a  certification  required  by  Public  Law 
100-685,  the  Act  requires  the 
certification  to  contain:  A  description  of 
local  weather  characteristics  and 
weather  related  concerns  in  the  relevant 
service  area;  an  identification  of  any 
area  of  the  state  that  will  not  receive 
radar  coverage  at  10.000  feet;  and  any 
report  of  the  Committee  evaluating  the 
certification.  The  Act  makes 


certifications  subject  to  additional 
review  procedures  involving 
consultation  with  the  Committee  and  a 
60-day  public  review  period. 

5.  The  Act  requires  the  NWS  to 
consult  with  the  FAA  prior  to 
commissioning  an  Automated  Surface 
Observing  System  (ASOS)  at  an  airport 
to  ensure  that  weather  services  will 
continue  to  be  in  full  compliance  with 
applicable  flight  aviation  rules.  NWS 
must  also  complete  an  air  safety 
appraisal  in  consultation  with  the  FAA 
and  the  Committee  before  relocating  or 
closing  any  field  office  located  at  an 
airport. 

6.  The  Act  requires  the  NWS  to 
maintain  a  liaison  officer  in  the  service 
area  of  any  field  office  closed, 
consolidated,  automated,  or  relocated 
for  two  years  after  taking  the  action. 

Background 

The  modernization  of  the  NWS  is  a 
highly  complex  process  involving  the 
introduction  of  three  major  high 
technology  systems  into  an  office 
structure  that  has  been  developing  for 
well  over  a  century.  This  technology, 
office  structure,  and  the  modernization 
process  were  all  described  in  detail  in 
the  Preamble  to  the  September  8, 1992. 
proposed  regulations.  A  condensed 
description  is  included  here  to  aid  in 
understanding  these  proposed 
implementing  regulations,  but 
interested  readers  may  wish  to  refer  to 
the  description  in  the  September  8, 
issue  of  the  Federal  Register  or  to  still 
more  comprehensive  discussions  in  the 
Strategic  Plan  submitted  to  Congress  on 
March  10.  1989.  or  in  the  National 
Implementation  Plan,  the  latest  revision 
of  which  is  dated  June  1992.  The 
documents  can  be  obtained  through  the 
contact  listed  above. 

Structure  of  NWS  and  Modernization 

The  field  office  structure  of  today's 
NWS  consists  of  52  Weather  Service 
Forecast  Offices  (WSFOs),  with  forecast 
and  warning  responsibilities  organized 
on  a  geographical  basis,  and  about  200 
smaller  Weather  Service  Offices  (WSOs) 
that  take  weather  observations  and  issue 
local  area  forecasts  and  warnings  based 
on  the  products  of  the  WSFOs.  After  full 
modernization,  there  will  be  116 
Weather  Forecast  Offices  (WFOs)  with 
uniform  service  responsibilities  at 
locations  determined  primarily  by  the 
coverage  of  the  Next  Generation  Radars 
(NEXRAD)  to  be  installed  nearby.  Most 
surface  observing  responsibilities  will 
be  taken  over  by  ASOS  units  and  the 
warning  responsibilities  of  the  WSOs 
will  be  assumed  by  the  appropriate 
WFOs  using  the  improved  observation. 
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information  processing,  and 
dissemination  systems. 

Transition  to  the  fully  modernized 
NWS  will  be  accomplished  in  two 
stages.  The  first  stage  will  be 
characterized  by  specitic  improvements 
in  weather  detection  capabihty  at 
individual  of&ces  generally  resulting 
from  the  deployment  of  the  new 
observational  technologies,  NEXRAD 
and  ASOS.  During  this  stage,  the 
existing,  outmoded  radars  will  be 
decommissioned  and  manual 
observations  will  give  way  to  automated 
obser\'ations,  but  no  field  office  will  be 
closed.  Pubhc  Law  102-567  prohibits 
any  such  closure  before  January  1, 1996. 

The  second  stage  of  modernization 
will  begin  with  commissioning  of  the 
third  new  technological  element  of  the 
modernization,  the  Advanced  Weather 
Interactive  Processing  System  (AWIPS). 
This  system  will  permit  each  WFO  to 
access  advanced  centrally  produced 
guidance  products  and  observational 
data  from  both  local  and  adjacent 
weather  offices  as  well  as  satellite  data 
and  will  allow  it  to  carry  out  analyses 
and  prepare  and  disseminate  weather 
services  and  products  of  the  type  that 
will  be  needed  to  support  the 
certification  that  services  to  the  area 
affected  by  the  closure  of  the  field 
offices  will  not  be  degraded. 

Agency  Implementation  of  Statutory 
Requirements 

As  indicated  above,  these  proposed 
regulations  describe  the  agency's  initial 
view  of  the  requirements  of  Public  Law 
102-567  and  other  scheduled 
procedures  that  will  accomp>any 
modernization.  The  agency  will  not 
only  be  considering  pubhc  comment 
regarding  these  views  but  will  also  be 
consulting  with  NRC  and  the 
Modernization  Transition  Committee,  as 
appropriate. 

The  introduction  of  these  new 
technologies  and  the  resulting  changes 
in  operations  raised  the  concerns 
underlying  the  requirements  of  Public 
Law  100-685  and  102-567.  Congress 
was  interested  in  promoting  confidence 
that  the  data  derived  from  the  new 
technology  would  be  at  least  as  accurate 
and  reliable  as  those  from  the  old 
equipment;  that  NfElXRAD  coverage 
would  be  at  least  equal  to  that  provided 
by  the  existing  radars;  and  that  the 
employees  operating  the  new  equipment 
would  be  adequately  trained  both  in 
operations  and  maintenance.  In  short, 
services  at  least  equal  to  existing 
services  must  be  provided  to  users. 

As  sat  forth  in  the  previously 
proposed  regulations,  the  above  issues 
will  be  addressed  during  the  first  stage 
of  the  transition  primarily  through  the 


documentation  that  accompanies 
commissioning  a  NEXRAD  and 
decommissioning  the  obsolete  radar 
and/or  conmiissioning  an  ASOS  and 
replacing  manual  observations.  Initially, 
these  events  introduce  the  new 
technology  and  functions  to  the  NWS. 
The  NWS  will  rely  exclusively  on  this 
new  technology  and  functions,  however, 
only  after  decommissioning  the  old 
technology  and/or  replacing  the  relevant 
employees  at  an  existing  field  oHice. 
Consequently,  it  is  these  latter  events 
that  are  pivotal  in  the  modernization 
process  and  require  a.ssurance  that  there 
will  be  no  degradation  of  services. 

Following  mstallation  of  a  NEXRAD 
or  ASOS  unit  and  a  brief  operational 
demonstration  of  its  capabilities  in  a 
field  setting,  a  Commissioning  Report 
will  be  prepared  based  on  the 
operational  and  technical  criteria 
contained  in  Weather  Service 
Operations  manual,  chapter  A-73.  This 
Commissioning  Report  will  document 
the  results  of  the  basic  engineering  and 
performance  tests  which  are  part  of  the 
contractual  site  acceptance.  It  will  also 
document  that  the  employees  are 
adequately  trained,  and  that 
maintenance  support  is  in  place. 

The  criteria  for  this  report  are  being 
reviewed  by  the  NRC  in  accordance 
with  section  704  of  the  Act.  The  NRC 
also  is  reviewing  draft  criteria  provided 
by  the  NWS  for  throe  remaining  reports 
which  will  support  most  certifications 
during  stage  1.  These  are  the 
Confirmation  of  Services  Report,  the 
Decommissioning  Report  and  the 
Surface  Observation  Modernization 
Report.  The  first  will  document  the 
necessary  interaction  with  all  effected 
users  after  the  new  technology  has  been 
commissioned  and  used  operationally  to 
confirm  that  services  have  not  been 
degraded.  The  second  will  reconfirm 
that  the  area  served  by  the  old  radar  is 
fully  covered  by  one  or  more 
commissioned  NEXRADs  and  that  this 
radar  can  be  turned  off;  and  the  last  will 
document  that  NWS  surface  observers 
are  no  longer  required  at  the  site. 

In  addition  to  provisions  dealing  with 
the  NRC's  review  of  the  criteria  for 
commissioning  and  decommissioning 
new  technology,  these  regulations 
contain  provisions  for  the  NRC's  review 
of  the  certification  criteria  and  for 
incorporating  these  criteria  into  the 
certification  process.  In  reading  the 
following  discussion,  it  may  be  useful  to 
keep  in  mind  the  general  sequence  of 
events  that  will  lead  to  certification, 
particularly  in  the  two  field  office 
situations  that  are  likely  to  result  in  a 
majority  of  certifications  during  stage  1. 
Both  situations  involve  field  o^ices  that 
are  currently  responsible  for  taking 


radar  and/or  manual  surface 
observations.  The  first  and  most 
common  situation  is  that  of  a  WSO  that 
is  scheduled  to  be  phased  out.  The 
anticipated  seouence  will  be: 

(1)  Technical  coordination  with 
affected  users; 

(2)  Installation  and  acceptance  testing 
of  NEXRAD  and/or  ASOS  unit(s); 

(3)  Operational  demonstration  of  the 
unit(s)  and  technical  coordination  with 
users; 

(4)  Preparation  of  the  Commissioning 
Report(s); 

(5)  Commissioning  and  subsequent 
fully  operational  use; 

(6)  Transfer  of  service  responsibility 
to  the  NEXRAD  field  office  while 
continuing  to  operate  radar  at  old  office 
(if  it  operates  a  radar); 

(7)  Confirmation  that  services  to  users 
are  maintained  and  preparation  of 
Confirmation  of  Services  Report; 

(8)  Preparation  of  Decommissioning 
Report  and/or  Surface  Observation 
Modernization  Report; 

(9)  Decommissioning  any  obsolete 
radar; 

(10)  Certification  of  "No 
Degradation";  and 

(11)  Consohdated  and/or  automation 
(i.e.,  the  removal  or  replacement  of  the 
radar  operators  and/or  surface  observers 
and  reassignment  to  office  whem 
needed). 

The  second  situation  involves  a 
WSFO  which  will  make  the  transition  to 
a  Vv'FXD.  Here,  the  sequence  is  somewhat 
more  complex  since  these  offices  have 
more  extensive  service  responsibilities, 
(i  e  ,  forecast  responsibilities).  Initially, 
these  offices  will  separate  their  service 
responsibilities  from  their  observation 
responsibilities,  transferring  the  former 
to  the  site  of  the  new  WFO  while 
continuing,  temporarily,  to  carry  out  its 
usual  obstirvations  at  the  existing  office. 
Du.ri.g  tlii.s  first  stage  of  the  transition, 
the  "sequence  of  events  will  be: 

flj  Technical  coordination  with 
afncted  users; 

(2)  Transfer  of  service  responsibilities 
(warniiigs  and  forecast)  to  the  future 
WFO;  and 

(3)  Change  in  service  staff  levels  as 
personnel  responsible  for  issuing 
warnings  and  forecasts  (but  not 
observations)  are  transferred  to  the 
future  WFO. 

At  this  point,  the  existing  office  will 
be  operating  exactly  as  the  WSO 
described  in  the  first  type  of 
certification  (and  vwiil  be  known  as  a 
"residual  WSO").  Consequently,  as  the 
relevant  NEXRAD  and/or  ASOS  units 
are  commissioned  and  this  type  of  office 
is  pha.sed  out,  the  sequence  will  be  the 
same  as  the  sequence  outUned  above  for 
a  WSO  except  that  the  transfer  of  service 
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responsibility  (step  6]  will  have 
occurred  already. 

Major  Changes  in  the  Regulations 

In  the  Purpose  section,  the  proposed 
regulations  add  a  new  subsection  to 
address  a  concern  that  has  been 
expressed  since  passage  of  the  Act:  That 
decisions  made  in  implementing  this 
Act  could  limit  an  employee's  personnel 
rights  under  other  regulations.  This 
subsection  emphasizes  that  the  purpose 
of  the  Act  and  these  regulations  is  to 
promote  pubUc  safety.  Therefore, 
decisions  relating  to  modernization  and 
whether  a  certification  is  or  is  not 
required,  should  be  based  on  matters  of 
pubhc  safety,  not  on  matters  relating  to 
employee  personnel  rights.  In 
particular,  determinations  of  whether 
field  offices  are  being  "relocated"  for 
purposes  of  this  Act  will  not  affect 
determinations  under  other  regulations 
of  whether  affected  employees  are 
entitle  to  relocation  allowances  in 
connection  with  these  moves. 

Change  in  Field  Office  Operations 

One  area  of  clarification  contained  in 
Public  Law  102-567  was  a  delineation 
of  NWS  modernization  actions  that 
require  certification  and  those  that  do 
not.  This  clarification  is  accompUshed 
in  large  j>art  by  defining  several 
significant  terms  in  section  702  of  the 
Act  and  §  946.2  of  the  regulations. 

The  Act  defines  a  new  term,  "change 
operations  at  a  field  office."  Through 
this  term,  the  Act  makes  explicit  the 
concept  embodied  in  the  previously 
proposed  regulations  that  certain  steps 
leading  to  certifiable  actions  (previously 
called  "transition  actions"  and  now 
called  "restructuring")  should  not  be 
subject  to  the  certification  process.  The 
Act  defines  these  steps  to  include 
commissioning  a  NEXRAD  or  ASOS, 
decommissioning  a  NWS  radar, 
transferring  service  responsibiUty, 
changing  staffing  levels  significantly, 
and  moving  a  field  office  to  a  location 
within  the  local  commuting  and  service 
area  (section  702(2)). 

This  definition  explicitly  identifies 
many  of  the  steps  in  the  sequence 
described  earlier  involved  in  phasing 
out  a  WSO.  Specific  changes  of 
operations  are  the  commissioning  of  a 
NEXRAD,  the  transfer  of  warning 
responsibility  from  the  old  office  to  the 
office  with  the  NEXRAD,  and  the 
decommissioning  of  the  old  radar. 
These  changes  of  operations  all  precede 
the  certifiable  event,  the  draw  down  of 
staff  following  decommissioning  of  the 
radar  and/or  completion  of  the  Surface 
Observation  Modernization  Report. 

The  definition  of  "change  operations" 
also  identifies  two  of  the  preliminary 


steps  in  the  more  complex  sequence  for 
WSFXD's,  the  initial  transfer  of 
forecasting  and  warning  responsibility 
to  the  future  WFO,  and  the  significant 
change  in  staffing  levels  as  the 
forecasters  and  other  service  personnel 
are  transferred  to  the  new  office. 

The  statutory  definition  of  "change 
operations"  covers  any  significant 
change  in  staffing  levels  at  a  field  office 
including  the  draw  down  of  staff  at  a 
WSO  (or  "residual  WSO")  following 
decommissioning  of  its  radar.  However, 
the  NWS  has  decided  that  it  will  certify 
that  no  degradation  of  services  will 
occur  before  it  reassigns  the  employees 
who  have  been  operating  the  existing 
radar  and  have  been  responsible  for 
ensuring  the  availability  of  these 
traditional  observations.  Consequently, 
the  regulations  provide  that  the  change 
in  staffing  levels  resulting  bom  the 
decommissioning  of  a  radar  at  a  WSO 
(or  "residual"  WSO)  will  be  deemed  a 
consolidation  which  requires 
certification,  and  not  a  "change  of 
operations". 

Automation  and  Relocation 

The  Act  expressly  defines  two  of  the 
four  actions  requiring  certification, 
"automate"  and  "relocate."  The  first 
term,  "automate,"  is  redefined  as, 
"replacing  employees  with  automated 
surface  or  other  weather  observation 
equipment."  The  net  effect,  as  reflected 
in  the  proposed  regulations,  is  to  require 
certification  if  those  employees  carrying 
out  surface  observations  at  a  field  office 
are  assigned  elsewhere  or  if  they  are 
assigned  other  duties  at  that  office. 
However,  this  definition,  when  read 
together  with  the  definition  of  "change 
of  operations,"  recognizes  that  an  ASOS 
unit  can  be  commissioned  without 
certification  and  its  benefits  enjoyed  in 
a  variety  of  settings,  provided 
employees  remain  available  to  augment 
or  back  up  the  system  or  to  take  manual 
observations  until  the  additional 
certification  requirements  can  be  met. 

The  Act  defines  the  term  "relocate"  as 
a  move  of  a  field  office  "outside  the 
local  commuting  or  service  area."  In 
contrast,  a  move  "within  the  local 
commuting  and  service  area"  is  a 
"change  of  operations."  Therefore, 
whether  the  move  of  an  entire  field 
office  is  a  certifiable  "relocation"  or  a 
non-certifiable  "move"  depends  on 
whether  the  event  takes  place  within 
this  "local  commuting  and  service 
area,"  which  the  Act  does  not  define. 

As  stated  in  the  previous  regulations, 
the  NWS  believes  that  a  field  office 
normally  can  be  moved  anywhere 
within  its  service  area  and  continue  to 
provide  exactly  the  same  services 
throughout  the  entire  service  area. 


These  office  moves  involve  no  change  in 
staff  or  technology  and  simply  result  in 
providing  the  same  services  to  the  same 
users  through  the  same  media  only 
emanating  from  a  different  part  of  the 
service  area.  However,  the  NWS 
recognizes  that  many  local  communities 
continue  to  believe  that  their  weather 
services  will  suffer  if  their  local  office 
is  moved  outside  their  boimdaries, 
presumably  the  concern  that  prompted 
Congress  to  require  certification  when 
moving  outside  the  local  commuting 
and  service  area. 

These  proposed  regulations  define 
commuting  area  in  terms  of  the  basic 
population  area  served  by  an  existing 
field  office,  relying  primarily  on  the 
Metropolitan  Areas  (MA)  which  the 
Office  of  Management  and  Budget 
(OMB)  has  defined  for  statistical 
purposes.  The  relevant  field  offices  are 
all  located  within  a  MA  and  the 
regulations  ensure  that  these  basic 
urban  areas  will  not  lose  a  field  office 
that  they  have  come  to  view  as  "theirs" 
until  the  Secretary  certifies  that  there 
will  be  no  degradation  of  service  to  the 
affected  area.  The  fact  that  commuting 
patterns  are  a  significant  element  in 
determining  MA's  makes  these  areas 
particularly  appropriate  for  use  in  this 
context.  In  those  cases  where  a  field 
office  is  located  within  a  ConsoUdated 
Metropolitan  Statistical  Area,  which  can 
be  quite  extensive,  the  local  commuting 
and  service  area  is  defined  in  terms  of 
the  Primary  Metropolitan  Statistical 
Area  within  the  ConsoUdated  Area. 
NWS  specifically  requests  comments  on 
the  appropriateness  of  the  use  of  these 
areas  for  purposes  of  these  regulations. 
Finally,  the  definition  clarifies  that  a 
field  office  is  "relocated"  only  when  the 
entire  office  is  moved  at  one  time.  An 
entire  office  is  not  relocated,  for 
example,  when  a  WSFO  transfers  its 
forecasters  to  the  site  of  a  futiufl  WFO 
or  when  the  remainder  of  that  WSFO 
which  has  continued  to  carry  out 
observations  at  the  existing  site  (the 
"residual  WSO")  is  finally  automated 
and/or  consolidated,  after  these  actions 
have  been  certified.  Similarly,  the 
definition  of  "change  operations" 
clarifies  that  "a  move  inside  the  local 
commuting  and  service  area"  occurs 
only  if  the  entire  office  is  involved. 
These  clarifications  simply  ensure 
consistency  between  the  definitions  of 
"relocate,"  "consoUdate"  and  "change 
operations"  so  that  certifications  will 
occur  at  the  appropriate  time. 
Clearly  the  scope  of  both  the 
notification  requirements  for  "change 
operations"  and  the  certification 
requirements  themselves  depend  on  the 
definition  of  "field  office."  The 
previously  proposed  regulations  defined 
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the  term.  "Field  Office"  as  a  WSFO  or 

a  WSO  in  line  with  the  long  standing 
NWS  interpretation  and  the  Act  adopted 
this  definition.  Other  offices  such  as 
River  Forecast  Centers,  the  National 
Hurricane  Center  or  Severe  Storm 
Laboratory,  or  the  Weather  Service 
Meteorological  Observatories  are  not 
covered. 

Finally,  the  regulations  propose  to 
modify  the  definition  of 
"decommission"  which  was  somewhat 
broadly  defined  in  the  previously 
proposed  regiilations  to  include  every 
situation  where  official  responsibility 
for  providing  weather  data  is  withdraum 
from  an  existing  radar.  The  present 
regulations  recognize  two  situations 
where  official  responsibility  is 
withdrawn  and  transferred  to  back-up 
radars  and  where  "decommissioning"  is 
not  the  appropriate  term.  The  first  of 
these  is  where  the  radar  or  part  of  the 
system  fails  and  it  is  necessary  to  seek 
emergency  backup  until  the  radar  can  be 
restored. 

The  second  situation  involves  14 
radars,  defined  as  "Category  1  radars," 
which  will  be  replaced  by  NEXRADs 
built  an  the  precise  site  or  on  an 
immediately  adjacent  site  within  400 
feet.  Because  of  physical  and/or 
electromagnetic  interference,  these 
radars  must  be  dismantled  before 
construction  of  the  NEXRAD  begins.  In 
these  situations  too,  official 
responsibility  must  be  transferred  to  a 
backup  radar  until  the  replacement 
radar  is  commissioned. 

Transferring  responsibility  to  a 
backup  radar  is  a  change  of  operations 
as  discussed  earlier  and  is,  therefore, 
subject  to  the  notification  requirements 
of  section  706(a)  when  imdertaken 
pursuant  to  the  Strategic  Plan,  i.e.,  to 
replace  a  Category  1  radar.  Notification 
is  not  feasible  in  the  case  of  system 
failure  and  is  not  required  by  the  Act. 

The  Notification  provisions  (§  946.3) 
are  similar  to  those  in  the  previously 
proposed  regulations  except  that  the 
new  section  incorporates  the  new 
statutory  requirement  that  the  National 
Implementation  Plan  for  fiscal  year  1994 
and  succeeding  years  must  accompany 
the  Department  of  Commerce's  annual 
budget  documents  for  those  years.  This 
section  of  the  regulations  also  contains 
a  new  provision  allowing  the  NWS  to 
adjust  its  modernization  schedule 
between  the  annual  cycles  in  an 
appropriate  amendment  of  the  Plan. 
This  amendment  must  be  provided  to 
Congress  90  days  before  taking  any 
action  in  the  amended  Plan. 

The  proposed  regulations  contain  two 
sections  setting  forth  procedures 
applicable  to  changes  in  operations 
(§§  946.5  and  946.6).  Section  946.5  deals 


with  commissioning  and 
decommissioning  observing  systems 
and  outlines  the  basic  elements  that 
must  be  satisfied.  These  provisions  are 
subject  to  appropriate  regard  to  public 
comment  and  opinions  from  the  NRC. 

Section  946.5  recognizes  that  the 
criteria  for  commissioning  and 
decommissioning  will  be  set  forth  in  the 
NWS'  Commissioning  and 
Decommissioning  Plans  and  describes 
the  process  for  reviewing  these  criteria 
by  the  NRC  and  others.  The  NWS  will 
continue  to  commission  NEXRAO  and 
ASOS  units  during  this  review  but  will 
reexamine  those  units  commissioned 
during  this  time  in  light  of  any 
applicable  revisions  to  the  criteria. 

Section  946.5  also  incorporates  a  new 
requirement  for  consultation  with  the 
FAA  prior  to  commissioning  an  ASOS 
to  ensure  continued  compHance  with 
the  FAA's  flight  aviation  rules. 

Section  946.6  deals  with  transfers  of 
responsibilities  and  moves  within  local 
commuting  and  service  areas, 
elaborating  on  concepts  already 
discussed  in  connection  with  the 
definitions  of  "change  in  operations" 
and  "relocation." 

The  basic  certification  procedures 
proposed  for  public  comment  at  this 
time  are  contained  in  §  946.7  and 
include  the  new  statutory  elements  and 
the  expanded  review  process,  all  of 
which  have  been  described  earlier.  This 
section  recognizes  that  more  detailed 
guidance  will  be  contained  in  the  final 
certification  criteria  to  be  published 
after  consultation  with  the  NRC  and  the 
Committee.  In  contrast  to 
commissioning  new  observation 
systems,  actions  requiring  certifications 
themselves  will  not  take  place  until  the 
final  criteria  have  been  published. 

Sections  946.7  (d)  through  (f)  specify 
the  evidence  required  by  section  706(b) 
to  support  three  types  of  certifications. 
Subsections  (d)  and  (e)  deal  with 
consolidations  and  automations, 
respectively,  and  prescribe  essentially 
the  same  elements  as  did  the  previously 
proposed  regulations.  Generally,  these 
certifications  are  based  on  the  results  of 
the  on-site  testing  involved  in 
commissioning  the  new  technology  and 
decommissioning  the  old. 

Section  946.7  (f)  addresses  relocations 
which  were  not  addressed  previously 
because  none  were  anticipated.  Under 
the  new  legislation  and  these 
regulations,  one  field  office  will  be 
"relocated."  as  that  term  is  defined,  the 
WSFO  at  Redwood  City,  California.  This 
office  has  no  observation 
responsibihties  and  will  move  its  entire 
operation  to  Monterey,  California,  a  site 
that  is  outside  the  local  commuting  area, 


though  still  within  the  same  service 
area. 

The  evidence  to  support  this 
certification  cannot  be  based  on  the  type 
of  on-site  testing  that  leads  to  a 
consolidation  or  automation  because  no 
new  equipment  is  involved.  Unlike  the 
tests  conducted  when  commissioning  a 
NEXRAD  or  ASOS,  which  are 
completed  before  existing  operations  are 
discontinued,  the  on-site  tests  involved 
in  a  relocation  cannot  begin  until  the 
equipment  is  moved  from  the  old  office 
to  the  new  office.  (Much  of  this 
equipment  is  no  longer  manufactured 
and  spare  units  are  not  even  available 
within  the  NWS;  consequently,  it  is 
impossible  to  test  duplicate  equipment 
at  the  new  office  before  shutting  down 
the  old.)  If  the  NWS  were  to  base  the 
evidence  for  this  certification  on  the 
actual  results  of  testing  the  relocated 
equipment  at  the  new  office,  it  would 
then  have  to  wait  at  least  60  days  while 
it  published  the  certification  before 
resuming  operation.  This  would  be 
clearly  contrary  to  Congressional  intent 
because  it  would  result  in  a  serious 
degradation  of  services. 

However,  since  the  relocated  office 
will  provide  the  same  area  with  exactly 
the  same  services  and  products  using 
the  same  equipment  and 
communications  systems,  ensuring  that 
no  degradation  will  result  is  essentially 
a  matter  of  ensuring  proper  coordination 
with  users  and  proper  installation  of  the 
equipment  and  commimications  lines  at 
the  new  location. 

Consequently.  §  946.7(f)  provides  that 
the  "evidence  based  upon  operational 
demonstration  of  modernized  weather 
service  operation"  required  for 
certification  will  be  based  on  the  results 
of  similar  moves  within  a  service  area 
which  have  already  been  completed. 
The  NWS  has  developed  proven 
procedures  to  enable  the  responsible 
meteorologist  to  determine  that  the  new 
office  is  functioning  properly  prior  to 
resuming  operations.  Comments  of 
affected  users  about  the  proposed  move 
will  also  be  obtained  and  reviewed. 
Interested  and  affected  users  will  be 
afforded  the  full  60-day  comment  period 
on  the  adequacy  of  the  proposed 
certification  while  the  existing  office  is 
still  operational  and  before  the  old 
office  has  been  disconnected.  The 
relocated  office  will  become  fully 
operational  as  quickly  as  possible. 

Section  946.10  incorporates  the 
statutory  requirement  that  a  liaison 
officer  be  provided. 
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A.  awrificatiaa  Uadar  ExKUtire 
Order  12291 

NOAA  has  concluded  that  these 
regulations  are  not  ma)or  because  tbey 
will  not  result  in: 

(1)  An  annual  efiiact  on  the  economy 
of  SlOO  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  re^ons;  or 

(3)  SigTilficant  adverse  eniects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

These  proposed  regulations  establish 
procedures  and  criteria  for  certifying 
that  certain  actions  to  modernize  NWS 
will  not  resxilt  in  any  degradation  of 
weather  services  to  the  affected  service 
area.  They  will  not  result  in  any  direct 
or  indirect  economic  or  environmental 
impacts. 

B.  Regulatory  Flexibility  Act  Analysis 

The  regulations  set  forth  procedures 
certifying  "no  degradation"  of  weather 
services  to  areas  affected  by  the  closure, 
consolidation,  automation  or  relocation 
of  a  field  office  in  the  course  of 
modernizing  NWS.  Since  these 
Proposed  regulations  relate  to  tlie 
internal  management  of  the  National 
Weather  Service,  notioe-«nd-comment 
rulemaking  is  not  required.  A 
Regulatory  Flexibility  Analysis  is 
therefore  not  required  for  this  Notice  of 
Proposed  Rulemaking.  These  rules  do 
not  directly  affect  "small  government 
jurisdictions"  as  defined  by  Public  Law 
96-354,  the  Regulatory  Flexibility  Act. 

C  Paperwork  E«lucUoa  Act  of  1980 

These  regulations  will  impose  no 
information  collection  requirements  of 
the  type  covered  by  Public  Law  96-511, 
the  Paperwork  Reduction  Act  of  1980. 

D.  E.0. 12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implication.s 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

E.  National  Environmental  Policy  Act 

NOAA  has  concluded  that  publication 
of  the  proposed  rules  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  A  programmatic 
Environmental  Impact  Statement  (EIS) 
regarding  NEXRAD  was  prepared  in 
•N'ovember  1984,  and  an  Environmental 


Assessment  to  update  the  portion  of  the 
EIS  (WwHng  with  the  bioeffacts  of 
NEXRAD  non-ionizing  radiation  is 
being  reviewed. 

List  of  Subjects  in  19  CFR  Put  946 

Administrative  practice  and 
procedure.  National  Weather  Service, 
Weather  service  modernization. 

Dated:  April  2. 1993. 
EDmHW.  Friday,  Jr., 

Assistant  Administrator  for  Woather  Services. 

Accordingly,  it  is  proposed  to  amend 
subchapter  C  of  title  15  of  the  CFR  by 
adding  a  new  part  946  as  follows: 

PART  946— MODERNIZATION  OF  THE 
NATIONAL  WEATHER  SERVICE 

S«c 

946.1  Purpose. 

946.2  De&nitioos. 

946.3  Notification  of  change  in  operations 
and  restructiuing. 

946.4  Menu  of  services. 

946.  S    Change  in  operatioa* — 

commissioning  and  decommissioning. 

946.6  Change  in  operations — transferring 
resiXMisibility  and  moving  field  offices. 

946.7  PreparBtioa  of  proposed  cartiflcation 
for  restructuring. 

946.8  Review  of  proposed  certification  for 
restructuring. 

946. 9  Certi  fication  of  restructuring. 

946.10  Liaison  officer. 

Authority:  Pub.  L  102-567. 106  Stat.  4303. 
Title  Vn  (15  U.S.C  313  note). 

§946.1    Purpoa*. 

(a)  This  subpart  sets  forth  the 
procedures  for  certification  by  the 
Secretary  of  Commerce  that  the  closure, 
consolidation,  automation  or  relocation 
of  any  field  office  of  the  National 
Weather  Service  (NWS)  pursuant  to  the 
implementation  of  the  Strategic  Plan  for 
the  Modernization  of  the  NWS  will  not 
restilt  in  any  degradation  of  weather 
services.  Section  706  of  PubHc  Law 
102-567  requires  that  no  such  field 
office  be  closed,  consolidated, 
automated,  or  relocated  until  such 
certification  is  made.  This  subpart 
distinguishes  these  modernization 
activities  which  require  certification 
from  those  changes  in  operations  at  a 
field  office  which  do  not  require 
certification. 

(b)  This  subpart,  including 
specifically  those  sections  which 
determine  when  certifications  are 
required,  is  intended  to  promote 
confidence  that  public  safety  is  being 
adequately  considered  during  the 
modernization  process.  It  is  not 
intended  to  affoct  in  any  way  the 
personnel  rights  of  employees  affected 
by  the  process  as  determined  by  other 
regulations  of  NOAA,  the  Office  of 
Personnel  Management,  and  the  General 


Services  Administration.  In  particular,  a 
determination  that  the  move  of  a  field 
office  is  not  a  "relocation"  for  purposes 
of  these  regulations  does  not  affect  on 
employee's  rights  to  relocation 
assistance. 

1946.2    Definitions. 

Automate  (or  automation)  means  to 
replace  employees  performing  surface 
observations  at  a  field  office  with 
automated  weather  service  observation 
equipment.  For  the  purposes  of  this 
definition,  an  employee  performing 
surface  observations  is  replaced  whTi 
be  or  she  is: 

(1)  Removed  from  Federal  service 
because  of  new  technology  or 
equipment; 

(2j  Removed  from  a  field  office 
because  that  office  is  no  longer 
performing  the  surface  observations;  or 

(3)  Formally  requested  to  cease 
performing  any  observational 
responsibilities. 

Category  1  radar  means  an  existing 
NWS  radar  which  is  to  be  replaced  by 
a  N'EXRAD  on  the  same  site  or  on  an 
adjacent  site  (within  400  feet)  from 
which  the  two  radars  cannot  operate 
concurrently.  A  Category  1  radar  must 
be  turned  off  and  dismantled  before  a 
replacement  NEXRAD  can  be  built  and/ 
or  operationally  demonstrated  and 
commissioned. 

Change  operations  at  a  field  office 
means  to  transfer  service  responsibility, 
commission  weather  observation 
systems,  decommission  a  National 
Weather  Service  radar,  move  an  entire 
field  office  to  a  new  location  inside  the 
local  commuting  and  service  area,  or 
significantly  change  the  staffing  level  of 
a  field  office  except  where  the  staffing 
change  constitutes  a  consolidation  or 
automation. 

Close  (or  closure)  means  to  remove  all 
weather  services,  equipment,  and 
personnel  from  a  field  office.  It  does  not 
include  a  consolidation,  automation,  or 
relocation  or  a  move  of  a  field  office  to 
another  location  within  the  current  local 
commuting  and  service  area. 

Commission  means  to  officially 
charge  a  new  observational  technology 
(e.g..  NEXRAD  and  ASOS)  with 
responsibility  for  providing  weather 
data  within  a  defined  service  area  or  to 
charge  a  new  weather  office  support 
system  (e.g.,  AWIPS)  with  responsibility 
for  supporting  office  operations. 

Committee  means  the  Modernization 
Transition  Committee  established  by  the 
Secretary  as  provided  for  by  section  707 
ofPublic  Law  102-567. 

Consolidate  (or  consolidation)  means 
to  remove  some  personnel  from  a  field 
office  (without  closing  that  office)  after 
the  commissioning  of  one  or  more 
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NEXRADs,  the  decommissioning  of  the 
radar  operated  by  that  office,  if  any,  and 
the  oombination  of  that  office's 
responsibilities  with  those  of  another 
field  office. 

Decommission  (or  Permanently 
Decommission  means  to  permanently 
withdraw  existing  official  responsibility 
for  providing  weather  data  or  weather 
office  support  from  an  existing 
technology  which  includes  turning  off 
the  technology.  It  does  not  include 
temporarily  withdrawing  responsibihty 
for  providing  radar  data  where  this 
action  results  from  (1)  system  failure  or 
(2)  the  need  to  dismantle  a  Category  1 
radar  to  allow  construction  and/or 
operation  of  a  replacement  NEXRAD. 

Degradation  of  weather  services 
means  a  decrease  in  (1)  the  inventory  of 
the  weather  services  or  products 
provided  to  users  in  an  affected  service 
area;  (2)  the  timeliness  of  the  delivery  of 
the  services  or  products  to  users;  or  (3) 
the  reliability  or  accuracy  of  the  data  on 
which  such  services  or  products 
depend,  including  specifically  the 
reliability  or  accuracy  of  surface 
weather  observations  or  of  the  data 
provided  by  existing  weather  radar 
coverage  at  an  elevation  of  10,000  feet. 

Field  office  means  a  National  Weather 
Service  Office  (WSO)  or  a  National 
Weather  Service  Forecast  Office 
(WSFO). 

Inventory  of  Services  means  all  of 
those  weather  services  listed  on  the 
menu  of  services  that  are  provided  to 
the  public  by  a  field  office  in  its  service 
area  prior  to  a  transition  action. 

Local  Commuting  Area  means  the 
population  center  (or  two  or  more 
neighboring  ones)  served  by  an  existing 
field  office  and  includes  those 
surrounding  localities  that  can 
reasonably  be  considered  part  of  this 
single  area  for  transportation  purposes. 
The  Local  Commuting  Area  of  any  field 
office  located  in  a  Metropolitan  Area 
defined  by  the  office  of  Management 
and  Budget  for  statistical  purposes  shall 
be  the  Metropolitan  Statistical  Area  or 
Primary  Metropolitan  Statistical  Area. 

Menu  of  Services  means  all  of  the 
weather  services  cujrently  provided  by 
the  NWS  and  listed  in  section  946.4. 

National  Implementation  Plan  means 
the  plan  submitted  to  Congress  as  part 
of  the  budget  justification  documents  for 
Fiscal  Year  1994  and  for  each 
subsequent  fiscal  year  until  the 
modernization  is  complete. 

Regional  Director  means  the  Director 
of  one  of  the  six  geographical  regions  of 
the  NWS. 

Relocate  (or  Relocation)  means  to 
move  an  entire  field  office,  including  all 
personnel  positions,  equipment  and 
service  responsibility  to  a  location 


outside  the  current  local  commuting  or 
service  area  of  that  field  office. 

Responsible  Meteorologist  means  an 
employee  of  the  NWS  in  charge  of  the 
office  that  will  be  responsible  for 
providing  weather  services  to  the  area 
affected  by  a  closure,  consolidation, 
automation,  or  relocation  of  a  field 
office. 

Restructure  means  to  close, 
consolidate,  automate,  or  relocate  a  field 
office. 

Secretary  means  the  Secretary  of 
Commerce  or  his  or  her  delegate. 

Service  Area  means  the  geographical 
area  for  which  an  existing  field  office 
provides  weather  services  or  conducts 
observations. 

Strategic  Plan  means  the  10- year 
strategic  plan  for  the  modernization  of 
NWS  which  was  submitted  to  the 
Congress  by  the  Secretary  on  March  10, 
1989. 

Weather  service  means  a  service  or 
product  provided  to  a  service  area  by  a 
field  office. 

S  946.3    Notification  of  chsngM  In 
operationa  and  raatructurlng. 

(a)  Beginning  with  the  fiscal  year  1994 
budget  submission  to  Congress  and  imtil 
the  modernization  is  complete,  the  NWS 
will  submit  to  Congress  annually  a 
National  Implementation  Plan.  The 
NWS  may  amend  a  Plan  prior  to  the 
submission  of  the  next  Plan  to  include 
modifications  provided  that  notification 
of  any  additional  proposed  changes  in 
operations  or  identification  of  any 
additional  proposed  restructuring 
actions  shall  be  provided  to  Congress  at 
least  90  days  prior  to  the  date  of  the 
action. 

(b)  The  NWS  will  not  change 
operations  at  nor  restructure  any  field 
office  after  September  30, 1993, 
pursuant  to  the  implementation  of  the 
Strategic  Plan  unless  it  has  provided 
notification  of  the  relevant  action  in  the 
most  current  edition  of  the  National 
Implementation  Plan,  or  an  amendment 
thereof,  and  has  complied  with  all 
requirements  of  these  regulations. 

SM6.4    Menuofaarvlcaa. 

Surface  Observations 
Upper  Air  Observations 
Radar  Observations 
Public  Forecasts  and  Warnings 
Aviation  Forecasts  and  Warnings 
Marine  Forecasts  and  Warnings 
Hydrologic  Forecasts  and  Warnings 
Fire  Weather  Forecasts  and  Warnings 
Agricultural  Forecasts  and  Advisories 
NOAA  Weather  Radio  Broadcasts 
Qimatological  Services 
Emergency  Management  Support 
Special  Products  and  Service  Programs 


1946.5    Change  in  oparationa— 
commlaaioning  and  dacommlaalonlng. 

(a)  Before  commissioning  any  new 
NEXRAD  or  ASOS  weather  observation 
system,  the  NWS  shall  prepare  a 
Commissioning  Report  documenting 
that  the  system  involved  will  perform  to 
the  Government's  specifications;  the 
system  has  been  tested  on  site  and 
performs  reliably;  satisfactory 
maintenance  support  is  in  place; 
sufficient  staff  with  adequate  training 
are  available  to  operate  the  system; 
technical  coordination  with  weather 
service  users  has  been  completed;  and 
the  system  satisfactorily  supports  field 
office  operations. 

(b)  The  Report  required  by  paragraph 
(a)  of  this  section  shall  be  based  on  the 
scientific  and  technical  criteria 
(including  all  requirements  and 
procedures)  set  forth  in  the  NWS' 
NEXRAD  and  ASOS  Commissioning 
Plans,  as  appropriate,  revised  in 
accordance  with  paragraph  (d)  of  this 
section.  In  the  case  of  an  ASOS 
commissioning,  the  Report  shall  also 
document  that  the  NWS  has  consulted 
with  the  Federal  Aviation 
Administration  (FAA)  and  has 
determined  that  the  weather  services 
provided  after  commissioning  will 
continue  to  be  in  full  compliance  with 
the  applicable  FAA  flight  aviation  rules. 

(c)  Before  decommissioning  any  NWS 
radar,  the  NWS  shall  prepare  a 
Decommissioning  Rejaort  documenting 
that  all  replacement  radars  needed  to 
provide  equal  coverage  have  been 
commissioned;  confirmation  of  services 
with  users  has  been  completed;  and  that 
the  radar  being  decommissioned  is  no 
longer  needed  to  support  field  office 
operations.  This  Decommissioning 
Report  shall  be  based  on  the  scientific 
and  technical  criteria  (including  all 
requirements  and  procedures)  contained 
in  the  NWS'  NEXRAD  Decommissioning 
Plan  as  revised  in  accordance  with 
paragraph  (d)  of  this  section.  The  NWS 
shall  not  decommission  any  NWS  radar 
under  this  subsection  until  the  final 
criteria  have  been  adopted. 

(d)  The  NWS  will  review  the  criteria 
contained  in  its  Commissioning  and 
Decommissioning  Plans  in  effect  on  the 
date  of  these  regulations  and  make 
necessary  revisions  taking  into  account 
the  report  of  the  National  Research 
Council  (NRC)  required  by  section  704 
assessing  these  criteria;  the  results  of  its 
consultations  with  the  NRC  and  the 
Committee;  and  public  comment  on  any 
proposed  revisions  to  these  criteria 
which  will  be  solicited  for  at  least  30 
days  prior  to  adoption  of  the  final 
criteria. 

(e)  If  the  final  criteria  adopted 
pursuant  to  paragraph  (d)  of  this  section 
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significantly  modify  ths  criteria  upon 
which  the  previous  commissioning  of  a 
NEXRAD  and/or  ASOS  ware  based,  the 
NWS  shall  confinn  that  the  relevant 
system  conforms  with  the  final  criteria 
adopted. 

$946.€    Chang*  In  Op«ra0on« — 
TransfarrVig  RasponsMIHy  mni  Movfrtg 
Field  OfflcM. 

(a)  After  providing  any  notification 
required  by  §  946.3(b),  NWS  may  change 
operations  at  a  field  office  to  implement 
the  Strategic  Plan,  including: 

(1)  Transferring  its  official 
responsibility  for  taking  radar 
observations  to  a  NEXRAD  Weather 
Service  Forecast  Office  (NWSFO)  or  a 
NEXRAD  Weather  Service  Office 
(NWSO)  that  is  being  established  as  a 
future  Weather  Forecast  Office 
following  commissioning  of  the 
NEXRAD  at  the  new  office; 

(2)  Transferring  its  official 
responsibility  for  taking  observations 
from  a  Category  1  radar  to  a  bad^up 
radar  or  radars  in  order  to  dismantle  the 
Category  1  radar  prior  to  constructing 
and/or  operating  a  replacement 
NEXRAD.  Before  transferring 
responsibility,  the  Responsible 
Meteorologist  shall  document  that 
technical  coordination  with  users  has 
been  completed  and  that  the  transition 
to  the  replacement  radar  can  be 
completed  expeditiously; 

(3)  Transferring  its  service 
responsibility  for  issuing  watches, 
warnings,  forecasts  and  other  products 
to  a  NIVSFO  or  N^SO; 

(4)  Significantly  reducing  its  staffing 
level  by  transferring  or  reassigning 
personnel  to  support  the  service 
responsibilities  transferred  under 
paragraph  (a)(3)  of  this  section  provided 
that  the  field  office  continues  to  assign 
the  appropriate  number  of  positions 
established  by  the  NWS  Operations 
Manual  to  carry  out  its  observation 
responsibilities;  and 

(5)  Moving  an  entire  field  office  to  a 
location  within  the  local  commuting 
and  service  area  of  that  office. 

(b)  A  field  office  may  not  significantly 
reduce  its  staffing  level  assigned  to 
support  any  observation  responsibility, 
including  those  responsibilities 
transferred  tinder  paragraph  (a)(2)  of 
this  section  and  those  retained  under 
paragraph  (aK4)  of  this  section,  until  the 
Secretary  has  certified  that  the 
automation  and/or  consolidation  will 
not  degrade  service  in  accordance  with 
§946.7. 

(c)  In  accordance  with  section  704  of 
the  Act.  the  NWS  will  review  the 
criteria  used  in  evaluating  staffing  needs 
at  field  offices  taking  into  account  the 
report  of  the  NRG  required  by  section 


704(a),  the  results  of  its  consultations 
with  the  NRC  and  the  Committee,  and 
public  comment  which  mil  be  solicited 
for  at  least  30  days  before  adoption. 

S  946.7    Praparation  of  propoaad 
carttflcation  for  raatructurtng. 

(a)  Whenever  it  becomes  appropriate 
to  restructure  a  field  office  identified  in 
the  National  Implementation  Plan,  but 
prior  to  taking  sudi  action,  the 
Responsible  Meteorologist  shall  prepare 
a  proposed  certification  that  there  will 
be  no  degradation  of  service.  The 
proposed  certification  shall  be  prepared 
in  accordance  with  this  section,  llie 
proposed  certification  may  address  all 
related  restructuring  actions  that  occur 
as  part  of  a  coordinated  step  described 
in  the  National  Implementation  Plan. 

(b)  The  proposed  certification  shall 
include  (1)  a  description  of  local 
weather  characteristics  and  weather- 
related  concerns  which  affect  the 
weather  services  provided  within  the 
service  area;  (2)  a  detailed  comparison 
of  the  services  provided  within  the 
service  area  prior  to  such  action  and  the 
services  to  be  provided  after  such 
action;  (3)  any  recent  or  expected 
modernization  of  NWS  operations 
which  will  enhance  services  to  the 
affected  area;  (4)  an  identification  of  any 
area  within  any  state  which  will  not 
receive  NEXRAD  coverage  at  an 
elevation  of  10,000  feet;  (5)  evidence 
based  upon  operational  demonstration 
of  modernized  National  Weather  Service 
operations  which  supports  a 
determination  that  no  degradation  in 
service  will  result;  and  (6)  any  report  of 
the  Committee  issued  under  section 
707(c)  of  the  Act. 

(c)  In  preparing  the  comparison  of 
services  for  a  certification,  the 
Responsible  Meteorologist  shall  prepare 
(1)  a  current  inventory  of  services  for 
the  relevant  field  office;  (2)  a  detailed 
list  of  weather  services  which  will  be 
provided  to  the  service  area  after  the 
transition  action  is  completed;  and  (3)  a 
Confirmation  of  Services  report 
including  a  list  of  those  users  contacted 
during  the  confirmation  process  to 
ensure  that  services  will  not  be 
degraded.  These  users  shall  include  the 
appropriate  Federal  Aviation 
Administration  official  if  the 
restructuring  involves  a  field  office 
located  at  an  airport  and  consultation 
with  the  FAA  has  not  been  conducted 
in  accordance  with  §  946.5(b). 

(d)  If  the  restructuring  proposed  to  be 
certified  involves  the  commissioning  of 
a  NEXRAD.  the  Responsible 
Meteorologist  shall  base  the  certification 
on  evidence  from  operational 
demonstration  of  modernized 
operations  to  support  the  conclusion 


that  no  degradation  of  service  will  result 
including: 

(1)  The  Commissioning  Report 
containing  the  elements  described  in 
§  946.5(a); 

(2)  The  Decommissioning  Report 
containing  the  elements  described  in 
§  946.5(c);  and 

(3)  The  Confirmation  of  Services 
Report. 

(e)  If  the  restructuring  proposed  to  be 
certified  involves  the  commissioning  of 
an  ASOS  unit,  the  Responsible 
Meteorologist  shall  base  the  certification 
on  the  following  evidence  fitim 
operational  demonstration  of 
modernized  operations,  to  support  the 
conclusion  that  no  degradation  of 
service  will  result: 

(1)  The  Commissioning  Report 
containing  the  elements  described  in 
§  946.5(a): 

(2)  The  NWS  Surface  Observation 
Modernization  Report  documenting  that 
manual  observations  being  discontinued 
are  no  longer  needed  to  provide  mission 
field  services,  based  on  Uie  scientific 
and  technical  criteria  (including  all 
requirements  and  procedures)  finally 
adopted  by  the  NWS  in  accordance  with 
paragraph  (g)  of  this  section; 

(3)  The  Confirmation  of  Services 
Report;  and 

(4)  Any  other  documentation 
necessary. 

(f)  If  the  restructuring  proposed  to  be 
certified  involves  the  relocation  of  a 
field  office,  the  Responsible 
Meteorologist  shall  base  the  certification 
on  the  following  evidence  fi-om 
operational  demonstration  of 
modernized  operations,  to  support  the 
conclusion  that  no  degradation  in 
service  will  result: 

(1)  Evidence  resulting  from  earlier 
modernization  actions  in  which  an 
entire  field  office  was  moved  frt)m  one 
location  to  another  including 
specifically  the  imjMct  of  such  moves 
on  services; 

(2)  A  checklist,  to  be  completed  by  the 
Responsible  Meteorologist,  setting  forth 
all  operational  tests  and  inspections  that 
will  be  performed  at  the  new  location  to 
ensure  Qiat  the  relocated  eqiiipment  is 
fully  operational. 

(3)  A  list  of  all  users  notified  prior  to 
the  relocation,  and  a  list  of  the  contacts 
that  will  be  made  with  the  relevant 
users  to  confinn  operational  status  after 
the  relocation; 

(4)  Comments  received  from  notified 
users  and  those  received  during  the 
public  comment  period;  and 

(5)  Any  other  documentation 
necessary. 

(g)  In  accordance  with  section  704  of 
the  Act,  the  NWS  will  publish  its  final 
criteria  for  certifying  restructuring 


Federal  Regirter  /  Vol.  58,  No.  66  /  Thursday.  April  8.  1993  /  Proposed  Rules 


18323 


actions.  These  criteria  shall  include  the 
criteria  contained  in: 

(1)  The  Commissioning  and 
Decommissioning  Plans  published  in 
accordance  with  §  946.5(e); 

(2)  The  Conhrmation  of  Services 
Reports  required  by  this  section  as 
evidence  for  any  certification  involving 
the  commissioning  of  a  NEXRAD  or 
ASOS; 

(3)  The  Surface  Observation 
Modernization  Plan  required  by  this 
section  as  evidence  for  any  certification 
involving  an  ASOS;  and 

(4)  The  checklist  required  by 
paragraph  (f)  of  this  section. 

These  criteria  will  take  into  account  the 
mandated  report  of  the  NRC,  the  results 
of  consultations  with  the  NRC  and  the 
Committee,  and  public  comment  which 
will  be  sohcited  for  at  least  30  days.  The 
NWS  will  not  certify  any  restructuring 
action  until  the  final  criteria  have  been 
published.  In  addition,  the  NWS  shall 
not  close  any  Field  Office  before  January 
1.  1996. 

f  946.8    R«vi«w  of  proposed  certification 
for  restructuring. 

The  Responsible  Meteorologist  shall 
transmit  the  proposed  certification  and 
the  accompanying  documentation  to  the 


Regional  Director  for  review.  The 
Regional  Director  may  amend  or 
supplement  the  documentation 
provided  subsequent  readers  can  easily 
identify  his  or  her  amendments  or 
supplements.  If  the  Regional  Director 
agrees  with  the  proposed  certification, 
he  or  she  shall  endorse  the  proposed 
certification,  and  transmit  it  along  with 
all  the  accompanying  documentation  to 
the  Secretary. 

§946.9    Certification  of  restructuring. 

(a)  The  Secretary  shall  publish  each 
proposed  certification  in  the  Federal 
Register  at  least  60  days  prior  to 
certification.  If,  after  consideration  of 
the  public  comments  received,  the 
Secretary  agrees  that  the  proposed 
restructiuing  will  not  resuh  in  any 
degradation  of  service  to  the  service 
area,  he  or  she  shall  so  certify  by 
submitting  a  certification  report  to 
Congress.  Upon  transmittal  of  the 
certification  by  the  Secretary,  NWS  shall 
promptly  publish  the  certification  in  the 
Federal  Register  stating  where  copies  of 
the  certification  and  the  accompanying 
documents  may  be  obtained. 

(b)  The  Responsible  Meteorologist 
may  restructure  only  after  the 


certification  has  been  submitted  to 
Congress. 

(c)  Any  field  office  for  which 
restructuring  has  been  certified  under 
this  section  shall  also  be  subject  to 
additional  certification  if  that  office  is 
closed  during  stage  2  of  the 
modernization  (after  January  1. 1996). 

S  946.10    Ualson  officer. 

Prior  to  restructuring  a  field  office,  the 
Responsible  Meteorologist  shall 
designate  at  least  one  person  in  the 
affected  service  area  whose  duties  shall 
be  to  act  as  a  liaison  officer  for  at  least 
a  2-year  period  and: 

(a)  Provide  timely  information 
regarding  the  activities  of  the  NWS 
which  may  affect  service  to  the 
community  including  specifically 
modernization  and  restructuring 
activities;  and 

(b)  Work  with  area  users,  including 
persons  associated  with  general 
aviation,  civil  defense,  emergency 
preparedness,  and  the  news  media,  with 
respect  to  the  provision  of  timely 
weather  warnings  and  forecasts. 

[FR  Doc.  93-B146  Filed  4-7-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

BurMu  of  Indian  Affairs 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  approved  tribal-state 
compact. 

SUMMARY:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Ragiater,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  Amendment 
Three  to  the  Tribal-State  Compact  for 
the  Crow  Creek  Sioux  Tribe  and  the 
State  of  South  Dakota,  enacted  on 
December  11. 1992. 


DATES:  This  action  is  effective  on  April 
8, 1993. 

FOR  FURTHER  MFORMATHM  CONTACT: 

Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Biueau  of  Indian 
Affairs,  Washington,  DC  20240,  (202) 
219-4068. 

Dated:  March  26, 1993. 
Eddie  F.  Brown, 

Assistant  Secretary.  Indian  Affairs. 
[FR  Doc.  93-«236  Filed  4-7-93;  8.45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

BurMU  of  Indian  Affairs 

Racaipt  of  PaUtlon  for  Fadaral 
Aciinowiadgmant  of  Exiatenca  aa  an 
Indian  Triba 

AOENCY:  Bureau  of  Indian  Affairs. 
Intel  ior. 

ACTION:  Notice. 

SUMMARY:  This  is  pubiished  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  tp  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
Pursuant  to  25  CFR  83.8(8)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  tho  Council  for  the  Benefit  of 
Colorado  Winebagoes,  o'o  Janice  E. 
Stott.  P.O.  Box  31397,  Aurora,  Colorado 
SCOtI,  has  filed  a  petition  for 
acknowledgment  by  the  Secretary  of  the 


Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  Bureau  of  Ladian  Affairs  (BIA)  on 
January  26, 1993,  and  was  signed  by 
members  of  the  group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  imder  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other   ' 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissions  will  be 
provided  to  the  petitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 


provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

AOOnESSES:  The  petition  may  be 
examined,  by  appointment,  in  the 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Branch  of 
Acknowledgment  and  Research,  room 
1362-MIB,  1849  C  Street,  NW., 
Washington,  DC  20240,  Phone:  (202) 
208-3592. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Reckord,  (202)  208-3592. 

Dated:  February  26.  1993. 
Eddie  F.  Brown, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  93-8237  Filed  4-7-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  151 

(CGO  91-066] 
RiN2115-AO80 

Ballast  Water  Management  for  Vessels 
Entering  the  Great  Lakes 

agency:  Coast  Guard.  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  issuing 
regulations  to  reqxiire  Ballast  Water 
Management  practice  for  each  vessel 
entering  the  Great  Lakes  After  operating 
on  waters  beyond  the  Exclusive 
Economic  Zone.  These  requirements, 
which  will  replace  voluntary  guidelines 
published  on  March  15, 1991,  will  help 
to  prevent  the  additional  introduction  of 
nonindigenous  aquatic  nuisance  species 
through  the  ballast  water  of  vessels 
entering  the  Great  Lakes. 
EFFECTIVE  DATE:  May  10.  1993. 
AOOftESSES:  Unless  otherwise  indicated, 
documents  referenced  in  this  preamble 
are  available  for  inspection  or  copying 
at  the  office  of  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA/3406), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street,  SW.,  room  3406, 
Washington  DC  20593-0001  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
FOn  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Jonathan  C  Burton,  Project 
Manager,  Division  of  Marine 
Environmental  Protection  (G-MEP-l), 
(202) 267-6714. 

SUPPt-EMEKTARY  INFORMATXJN: 

Drafting  InForraation 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
Jonathan  C.  Burton,  Project  Manager, 
Marine  Environmental  Protection 
Division,  and  Ms.  Helen  Boutrous. 
Project  Counsel,  Office  of  Chief  Counsel. 

Regulatory  History 

On  October  2.  1992.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Ballast  Water 
Management  For  Vessels  Entering  the 
Great  Lakes"  in  the  Federal  Register  (57 
FR  45591).  The  Coast  Guard  received 
eleven  letters  commenting  on  the 
proposal.  One  individual  requested  a 
public  hearing  to  educate  the  public  on 
general  information  about 
nonindigenous  aquatic  nuisance 
species.  The  request  did  not  specify  any 
need  to  hold  a  public  hearing  on  the 
proposed  regulations.  The  Coast  Guard 


determined,  therefore,  that  a  public 
hearing  was  not  necessary  and  one  was 
not  held. 

Background  and  Purpose 

This  final  rule  implements  the 
regulatory  requirements  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990. 
Historical  records  suggest  that  over  100 
non-native  species  have  been 
introduced  Into  the  Great  Lakes.  The 
Introduction  of  non-native  fish  and 
other  aquatic  organisms  through  the 
discharge  of  ballast  water  alters  the 
balance  of  the  ecosystem,  often  to  the 
detriment  of  the  system.  Scientists 
believe  that  in  the  1980's  alone,  ballast 
water  discharges  have  inL-oduced  six 
nuisance  species  to  the  Great  Lakes: 
Two  species  of  zebra  mussel  [Dreissena 
polymorpba.  Dreissena  sp.);  the 
European  ruffe  [Gymnocephalus 
cemuus);  the  spiny  waterflea 
[Byihotrephes  cederstroemi);  the 
tubenose  goby  [Proterorbinus 
marmoratus);  and  the  round  goby 
{Neogobius  melanostomus). 

Many  vessels  take  on  water  as  ballast 
in  foreign  harbors  or  in  the  nearshore 
waters.  These  waters  are  often  rich  in 
living  organisms.  When  these  vessels 
arrive  in  the  Great  Lakes  to  take  on 
cargo,  they  discharge  ballast  water.  Any 
organisms  contained  in  the  water  then 
enter  the  Great  Lakes. 

Many  of  these  transplanted  species  do 
not  survive  in  this  new  environment. 
However,  some  of  those  that  do  survive 
quickly  adapt  and  in  some  instances 
thrive  in  their  new  environment, 
particularly  where  there  are  no  natural 
predators  to  control  the  species 
population  grovvrth.  This  uncontrolled 
population  growth  can  be  detrimental  to 
a  delicately  balanced  ecosystem. 

The  zebra  mussel  provides  a  good 
example  of  the  harmful  effects  of  a 
newly  introduced  species.  In  June  1988, 
this  small  bivalve  mollusk.  native  to  the 
Black,  Azov,  and  Caspian  Seas  in 
eastern  Europe,  was  discovered  on  the 
Canadian  side  of  Lake  Saint  Clair  in  the 
Great  Lakes.  In  July  of  that  year,  it  was 
discovered  on  the  United  States  side  in 
the  western  basin  of  Lake  Erie. 
Scientists  believe  that  it  was  introduced 
in  1986  in  its  preadult  planktonic  phase 
by  the  discharge  of  freshwater  ballast  of 
vessels  from  northern  Europe,  where  it 
has  spread  over  the  last  century. 

The  zebra  mussel  is  a  major  fouling 
pest-species:  Hundreds  of  millions  can 
be  found  on  and  in  pipes,  screens, 
conduits,  boat  bottoms,  floats,  buoys, 
rocks,  submerged  objects,  and  native 
animals  and  plants.  As  a  filter-feeding 
organism,  it  removes  vast  quantities  of 
microscopic  organisms  from  the  water, 


the  same  organisms  that  fish  larvae  and 
young  fish  rely  upon  for  their  food 
supply.  It  also  completely  covers  rocks 
and  other  substrates  normally  used  by 
Great  Lakes  fish  for  laying  eggs. 

Since  its  introduction  into  the  Great 
Lakes,  the  zebra  mussel  has  reproduced 
and  spread  to  each  of  the  Great  Lakes, 
the  Saint  Lawrence  River,  and  the  Erie 
Canal.  It  now  affects  intakes  to 
municipal  water-filtration  and  electric 
power  plants  in  Michigan,  Ohio,  and 
New  York.  The  economic  impact  on 
commiuiities  affected  by  its 
introduction  into  the  Great  Lakes  may 
reach  $5  billion  by  the  year  2000. 
Natural  range  expansion  and  secondary 
transfer  media  has  led  to  its 
establishment  in  all  connecting  waters 
of  the  Great  Lakes  and  eventually  will 
lead  to  its  establishment  in  many  other 
North  American  rivers  and  lakes. 

Solutions 

Currently,  the  most  practical  method 
of  helping  to  protect  the  Great  Lakes 
from  foreign  organisms  that  may  exist  in 
discharged  ballast  water  is  the  exchange 
of  ballast  water  in  the  open  ocean, 
beyond  the  continental  shelf.  Water  in 
the  open  ocean  contains  organisms  that 
are  adapted  to  the  physical,  chemical, 
and  biological  conditions  (such  as  high 
salinity)  of  the  ocean.  These  organisms 
will  not,  or  are  unlikely  to.  survive  if 
introduced  into  a  freshwater  system. 

Another  method  of  protecting  the 
Great  Lakes  from  nonindigenous  species 
carried  through  ballast  water  is  the 
retention  of  ballast  water  on  board 
vessels  while  in  the  Great  Lakes.  Seals 
on  the  tanks  or  holds  carrying  ballast 
water  will  ensure  that  there  is  not  an 
accidental  or  intentional  discharge. 
However,  most  vessel  operators  loading 
and  unloading  cargo  in  the  Great  Lakes 
need  to  discharge  ballast  water, 
necessitating  the  ballast  water  exchange 
requirements  of  this  final  rule. 
Retention  of  ballast  water  as  a  method 
of  ballast  water  management  is 
discussed  further  under  "Discussion  of 
Comments  and  Changes". 

In  addition  to  ballast  water  exchange 
and  retention,  there  are  other  possible 
methods  of  ballast  water  control.  They 
include  discharging  ballast  water  to 
reception  facilities  ashore,  heating  or 
chemically  treating  ballast  water, 
disinfecting  ballast  water  with 
ultraviolet  light,  depriving  ballast  water 
of  oxygen,  installing  filters,  and 
modifying  vessel  design.  However,  there 
is  a  lack  of  research  and  practical 
experience  on  the  cost,  safety, 
effectiveness,  and  environmental  impact 
of  these  methods. 
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InternatiiNial  Recognitioii 

The  introduction  and  spread  of 
nonindigenous  species  by  vessel's 
ballast  water  has  been  a  focus  of 
attention  at  the  International  Maritime 
Organization  (IMO).  IMO,  the  United 
Nations*  specialized  agency  for 
maritime  affairs,  recognizes  this  issue  as 
an  international  problem,  which 
requires  an  international  solution,  hi 
November  1990,  the  Marine 
Environment  Protection  Committee 
(MEPC)  of  IMO  formed  a  working  group 
to  ctxisider  research  information  and 
solutions  proposed  by  member  states  of 
IMO  and  by  nongovernmental 
organizations.  The  working  group 
concluded  that  voluntary  guidehnes 
were  the  appropriate  first  step  in 
addressing  this  problem.  The  group 
reviewed  and  modified  the  Canadian 
delegation's  draft  resolution  and 
guidelines.  The  MEPC  adopted  the  draft 
resolution  and  guidelines  in  July  1991. 
Those  guidelines  call  for  ballast  water 
exchange  in  the  open  ocaan  as  a  primary 
method  of  helping  to  control  the 
introduction  of  nonindigenous  nuisance 
species. 

Canadian  Voluntary  Guidelines 

In  May  1989,  the  Canadian  Coast 
Guard  introduced  the  first  voluntary 
guidelines  for  controlling  ballast  water 
discharges  into  the  Great  Lakes.  The 
Canadian  Coast  Guard  developed  these 
guidelines  in  full  consultation  with  the 
United  States  Coast  Guard,  the  Great 
Lakes  Fishery  Commission,  and 
representatives  of  commercial  shipping. 
These  guidelines  encouraged  all  vessels 
transiting  the  Eastern  Canadian  Region 
Vessel  Traffic  Service  (ECAREG  VTS) 
Zone  inbound  for  the  Saint  Lawrence 
River  and  the  Great  Lakes  to  exchange 
freshwater  ballast  collected  in  foreign 
harbors  or  near  coastal  waters  for 
saltwater  ballast  collected  from  the  open 
ocean.  This  exchange  was  to  occur  far 
enough  bom  any  coastline  such  that  the 
new  ballast  water  contained  few 
organisms,  if  any,  that  could  survive  in 
the  freshwater  of  the  Great  Lakes. 

United  States  Legislation 

On  November  29, 1990,  the  United 
States  enacted  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990  (Pubhc  Law  101- 
646,  codified  at  16  U.S.C  4701  et  seq.) 
(the  Act).  The  Act  required  the  United 
States  Coast  Guard,  in  consultation  with 
the  government  of  Canada,  to  issue 
voluntary  guidelines  to  help  prevent 
additional  introduction  and  spread  of 
aquatic  nuisance  species  into  the  Great 
Lakes  through  the  ballast  water  of 
vessels,  by  May  29. 1991.  Joint  United 


States  and  ranAf^jfin  voliuitary 
guidelines,  which  closely  tracked  the 
Canadian  guidelines  discussed  above, 
went  into  effect  on  March  15, 1991  (56 
FR  11330).  Including  vessels  that 
achieved  only  partial  exchange, 
participation  by  the  commercial 
shipping  industry  has  been  high  with  an 
estimated  90  percent  rate  of  voluntary 
compliance.  The  regulations  adopted  in 
this  final  rule  replace  the  joint  voluntary 
guidelines. 

The  Act  requires  that  regulations  be 
issued  in  consultation  with  the  Task 
Force  created  by  the  Act.  The  Task 
Force,  which  includes  the  Director  of 
the  United  States  Fish  and  Wildlife 
Service,  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere, 
the  Administrator  of  the  Environmental 
Protection  Agency,  and  the 
Commandant  of  the  United  States  Coast 
Guard,  has  other  responsibilities  as 
well,  including  estabUshing  a  program 
for  waters  of  the  United  States  to  help 
prevent  introduction  and  dispersal  of 
aquatic  nuisance  species. 

The  Act  requires  that  the  regulations 
apply  to  vessels  that  enter  a  United 
States  port  on  the  Great  Lakes  after 
operating  on  the  waters  beyond  the 
Exclusive  Economic  Zone  (EEZ).  The 
Act  further  requires  that  the  regulations 
shall  prohibit  the  operation  of  a  vessel 
in  the  Great  Lakes  if  the  master  of  the 
vessel  has  not  certified  to  the  Secretary 
or  Secretary's  designee,  by  not  later  than 
the  vessel's  departure  from  the  first  lock 
in  the  SL  Lawrence  Seaway,  that  the 
vessel  has  compUed  with  the 
requirements  of  the  regulations. 

The  Act  provides  for  civil  and 
criminal  penalties  (16  U.S.C.  4711(c) 
and  (d)).  Any  person  who  violates  the 
regulations  shall  be  liable  for  a  civil 
penalty  not  to  exceed  $25,000.  Each  day 
of  a  continuing  violation  will  constitute 
a  separate  violation.  A  vessel  operated 
in  violation  of  the  regulations  will  be 
liable  in  rem  for  any  civil  penalty 
assessed  for  that  violation.  Any  person 
who  knowringly  violates  the  regulations 
will  be  guilty  of  a  class  C  felony.  A  class 
C  felony  is  punishable  by  imprisonment 
of  not  more  than  12  years  (18  U.S.C. 
3581(b)(3))  and  a  fine  of  not  more  than 
$250,000  for  an  individual  or  not  more 
than  $500,000  for  an  organization  (18 
U.S.C.  3571(c)(3)). 

Disctission  of  Cominenls  and  Changes 

General  Comments 

A  number  of  comments  noted  spelling 
and  other  grammatical  errors  in  the 
scientific  names  of  species.  The  Coast 
Guard  has  corrected  these  errors  in  this 
final  rule. 


Several  comments  pointed  out  that 
ocean  waters  do  not  contain  fewer 
organisms  than  fresh  water,  as 
erroneously  sUted  in  the  NPRM,  but 
rather,  ocean  waters  contain  organisms 
that  will  not.  or  are  unlikely  to.  survive 
in  fresh  water.  The  Coast  Guard  has 
made  the  appropriate  corrections  in  this 
final  rule. 

Five  comments  were  strongly  in  favor 
of  the  regulations  and  called  for  firm 
enforcement.  The  Coast  Guard  will  seek 
to  vigorously  enforce  these  regulations 
in  accordance  with  its  statutory 
authority  and  will  continue  to  educate 
mariners  on  the  problems  associated 
with  nonindigenous  aquatic  species 
importation. 

One  comment  called  for  more 
stringent  regulations.  The  Coast  Guard 
has  determined  that  the  regulations 
adopted  in  this  final  rule  accurately 
reflect  the  requirements  of  the  Act  and 
represent  the  most  practical  and 
effective  ballast  water  management 
method  available  at  this  time.  The  Task 
Force  will  continue  its  efforts  to  develop 
more  efficient  and  effective  methods  of 
protecting  the  Great  Lakes  from 
nonindigenous  aquatic  nuisance 
species. 

Applicability  (§  151.1502) 

Serveral  comments  expressed 
confusion  over  the  applicability  of  the 
proposed  rules.  In  response  to  these 
comments,  the  Coast  Guard  has  revised 
the  applicability  section  to  clarify  which 
vessels  are  subject  to  these  regulations. 

The  Act  states  that  the  rules  are  to 
apply  to  all  vessels  (foreign  or  domestic) 
carrying  ballast  water  that,  after 
operating  beyond  the  EEZ.  enter  a 
United  States  port  on  the  Great  Lakes. 
The  Act  defines  the  EEZ  as  including 
both  the  EEZ  of  the  United  States  and 
the  equivalent  zone  of  Canada.  The 
Great  Lakes  is  defined  to  include  the 
Saint  Lawrence  River  to  the  Canadian 
border.  Snell  Lock  at  Massena.  New 
York  is  the  first  U.S.  port  that  vessels 
enter  on  the  Great  Lakes.  Vessels 
travelling  to  any  port  on  the  Great  Lakes 
must  first  enter  Snell  Lock.  Accordingly. 
the.se  regulations  apply  to  only  those 
vessels  that  have  operated  beyond  the 
EEZ  of  both  the  United  States  and 
Canada  and  then  enter  Snell  Lock. 
Vessels  exclusively  engaged  in  transit 
between  ports  within  the  United  States 
or  between  ports  within  the  United 
States  and  Canada,  without  entering 
waters  beyond  the  EEZ  of  Canada  and 
the  United  States,  are  not  subject  to 
these  regulations. 

One  comment  questioned  whether  the 
regulations  apply  to  vessels  that  make 
stops  after  operating  beyond  the  EEZ  but 
before  entering  the  Great  Lakes.  These 
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rules  apply  to  vessels  carrying  ballast 
water  that  at  any  time  during  a  voyage 
have  operated  on  the  waters  outside  of 
the  FEZ  and  then  enter  Snell  Lock. 
Therefore,  vessels  that  make 
intermediate  stops  after  operating 
beyond  the  EEZ  and  then  enter  Snell 
Lock  are  subject  to  the  requirements  of 
these  regulations.  For  example,  if  a 
vessel  travels  from  a  foreign  port  such 
as  Istanbul,  to  a  port  in  the  United 
States  or  Canada  before  entering  Snell 
Lock,  the  vessel  is  subject  to  these 
regulations  despite  the  fact  that  Snell 
Lock  is  not  the  Rrst  stop  made  by  the 
vessel  after  operating  beyond  the  EEZ. 
In  this  instance,  absent  extraordinary 
circumstances,  any  exchange  of  ballast 
water  must  take  place  outside  of  the 
EEZ  either  enroute  to  the  vessel's  first 
port  of  call  or  between  that  port  and 
entering  Snell  Lock,  provided  that  the 
exchange  occurs  beyond  the  EEZ  in  a 
depth  of  not  less  than  2,000  meters. 

To  further  clarify  the  applicability  of 
these  rules,  the  Coast  Guard  has  defined 
the  term  "voyage"  to  include 
intermediate  port  calls  and  has  revised 
the  defmition  of  EEZ  to  include  the 
equivalent  zone  of  Canada  as  provided 
in  the  Act. 

Ballast  Water  Management  (§  151.1510) 

Since  the  publication  of  the  NPRM 
the  Coast  Guard  has  gained  additional 
exf>erience  in  ballast  water  management 
through  implementation  of  the  joint 
voluntary  guidelines.  Through  this 
experience,  the  Coast  Guard  has 
determined  that  operating  ballast  pumps 
until  they  lose  suction,  as  proposed  in 
the  NPRM,  could  create  a  hazardous 
situation  in  some  circumstances.  The 
crucial  factor  in  helping  to  prevent  the 
spread  of  nonindigenous  species  carried 
through  ballast  water  is  the  salinity  of 
the  ballast  water  released  into  the  fresh 
water  of  the  Great  Lakes.  Accordingly. 
§  151.1510  has  been  revised  to  require 
that  mariners  carry  out  ballast  water 
exchanges  such  that  at  the  conclusion  of 
exchanges,  tanks  from  which  ballast 
water  will  be  discharged  into  the  Great 
Lakes  contain  water  with  a  minimum 
salinity  level  of  30  parts  per  thousand. 
Because  the  typical  salinity  of  water  at 
high  seas  is  35  parts  per  thousand, 
mariners  effecting  complete  ballast 
water  exchanges  will  have  no  trouble 
meeting  this  standard.  Salinity  can  be 
measured  by  Coast  Guard  or  other 
officials  designated  by  the  Coast  Guard 
Captain  of  the  Fort  (COTP).  The 
reporting  requirements  of  §  151.1516 
and  onsite  communication  with 
mariners  also  will  allow  Coast  Guard  or 
other  officials  designated  by  the  COTP 
to  conHrm  compliance.  The  inclusion  of 
a  required  salinity  level  for  ballast  water 


to  be  discharged  into  the  Great  Lakes, 
along  with  the  deletion  of  the 
requirement  calling  for  a  vessel's  pump 
to  be  run  until  it  loses  suction,  will 
provide  for  a  safe  and  effective  method 
of  ballast  water  management. 

One  comment  noted  that  the  retention 
of  ballast  water  while  in  the  waters  of 
the  Great  Lakes  is  a  method  of  ballast 
water  management  cturently  in  use  by 
mariners.  The  NPRM  proposed,  in 
§151.1514,  that  this  method  of  ballast 
water  management  would  be  allowed 
only  as  an  alternative  method  under 
extraordinary  circumstances.  Since 
study  on  the  nonindigenous  aquatic 
nuisance  species  problem  in  the  Great 
Lakes,  began,  the  Coast  Guard  has 
recognized  that  the  retention  of  ballast 
water  on  board  a  vessel  could  be  both 
a  simple  and  effective  ballast  water 
management  method.  However,  the 
Coast  Guard  was  concerned  that  if 
vessels  carrying  foreign  ballast  water 
were  allowed  into  the  waters  of  Great  • 
Lakes,  the  danger  of  accidental  or 
intentional  discharge  would  be  too 
great,  thereby  calling  into  question  the 
effectiveness  of  this  form  of  ballast 
water  management.  The  Coast  Guard 
has  determined  that  this  problem  can  be 
addressed,  as  suggested  in  a  comment, 
through  the  use  of  seals  on  vessels' 
tanks  or  holds  containing  ballast  water. 
Coast  Guard  or  other  officials  designated 
by  the  COTP,  will  place  the  seals  on  the 
tank  or  holds  prior  to  the  vessel  exiting 
the  Snell  Lock,  inbound  for  the  Great 
Lakes  and  remove  them  when  the  vessel 
exits  the  Snell  Lock,  outbound  h-om  the 
Great  Lakes.  The  Coast  Guard  has  added 
a  paragraph  to  §  151.1510  to  include  this 
ballast  water  management  option,  and  to 
alert  vessel  operators  that  their  ballast 
water  tanks  are  subject  to  being  sealed 
for  the  duration  of  their  voyage  within 
the  Great  Lakes  if  they  choose  this 
method  of  ballast  water  management. 
The  Coast  Guard  has  determined  that 
this  provision  is  not  overly  burdensome 
to  mariners  because  masters  of  vessels 
not  wishing  to  submit  to  this  procedure 
are  provided  with  the  option  of  ballast 
water  exchange  as  described  in 
§  151.1514(a)  or  with  the  option  of 
obtaining  approval  of  an  alternate 
method  as  described  in  §  151.1514(c). 
Inclusion  of  this  ballast  water 
management  method,  for  which 
mariners  have  expressed  support,  along 
with  the  precautionary  provision 
regarding  placement  of  ballast  water 
tank  seals,  will  provide  mariners  with  a 
simple,  inexpensive,  and  effective 
method  of  protecting  the  waters  of  the 
Great  Lakes. 

One  comment  recommended  that,  in 
the  interest  of  maintaining  consistency, 
one  entity,  rather  than  the  Captain  of  the 


Port,  be  provided  with  the  authority  to 
approve  ballast  water  management 
alternatives.  After  considering  this 
comment,  the  Coast  Guard  has 
determined  that  approval  of  alternative 
ballast  water  management  methods  by 
the  Commandant  will  result  in  the  most 
efficient  and  consistent  approval 
process.  In  consideration  of  the  time 
involved  in  submitting,  analyzing,  and 
approving  potential  alternative  methods 
of  ballast  water  management,  requests 
should  be  submitted  well  in  advance  of 
a  vessel's  voyage. 

On  comment  asked  whether  or  not 
vessel  operators  are  required  to  dispose 
of  sediment  from  ballast  water  tanks 
under  the  rules.  The  comment  noted 
that  most  mariners  retain  the  sediment 
contained  in  ballast  water  tanks.  The 
Coast  Guard  did  not  intend  to  require 
the  disposal  of  sediment.  However, 
recognizing  that  sediment  in  ballast 
water  tanks  is  a  potential  vector  for 
nonindigenous  species,  the  Coast  Guard 
is  requiring  that  if  sediment  is 
separately  discharged  from  the  ballast 
water  tanks  of  vessels  subject  to  these 
regulations,  the  sediment  must  be 
disposed  of  ashore,  in  accordance  with 
local  requirements.  The  Coast  Guard  has 
revised  §  151.1510  to  clarify  this 
requirement. 

Ballast  Water  Management  Alternatives 
Under  Extraordinary  Conditions 
(§151.1514) 

One  comment  suggested  that  alternate 
ballast  water  discharge  areas  be 
specified  in  the  rules.  The  establishment 
of  alternative  discharge  areas  must  be 
based  on  the  best  scientific  data 
available  at  any  given  time.  Therefore, 
the  Coast  Guard  has  determined  that  it 
is  appropriate  for  alternate  discharge 
areas  to  be  established  as  needed,  after 
consultation  with  the  government  of 
Canada  and  other  interested  parties,  by 
the  Captain  of  the  Port.  Buffalo.  NY.  The 
Coast  Guard  has  revised  §  151.1514  to 
specify  that  requests  under  this 
provision  be  submitted  to  the  Captain  of 
the  Port  of  the  Zone  that  covers  the 
Saint  Lawrence  River. 

Compliance  Monitoring  (§  151.1516) 

One  comment  stated  that  the 
requirements  of  proposed  §  151.1516 
would  not  provide  for  sufficient 
assurance  of  mariners'  compliance  with 
the  regulations.  The  comment  suggested 
that  mariners  be  required  to  install 
tamper-proof  devices  capable  of 
measuring  and  recording  ballast  water 
salinity  and  temperature  that  could  be 
remotely  read  by  any  U.S.  Coast  Guard 
Marine  Safety  Office.  The  comment 
stated  that  remote  reading  devices  are  in 
use  by  utility  companies.  The  Coast 
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Guard  has  determined  that,  given 
present  technology  in  the  maritime 
industry,  it  is  not  feasible  to  require 
remote  aalinity  testing  devices.  In  order 
to  assure  compliance  with  the 
regulations,  the  Coast  Guard  will 
develop  protocols  to  provide  guidance 
for  boarding  officers  monitoring 
mariners  suDjetit  to  these  regulations. 

One  comment  suggested  mat  a 
standard  form  be  adopted  for  reporting 
the  information  required  by 
§  151.1516(a).  It  is  the  Coast  Guard's 
position  that  a  standard  form  is  not 
necessary  and  would  be  an  undue 
burden  and  expense  on  both  industry 
and  the  Federal  government. 

Regulatory  Evaluation 

This  final  rule  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26. 
1979).  A  final  Regulatory  Evaluation  is 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
A00RESSC8. 

The  Coast  Guard  estimates  that  the 
impact  of  the  regulations  on  United 
States  flag  vessels  will  be  minimal.  Due 
to  size  constraints,  only  smaller  vessels 
are  able  to  transit  the  Saint  Lawrence 
River.  Such  U.S.  vessels  generally  do 
not  engage  in  foreign  voyages  which 
would  place  them  on  waters  beyond  the 
EEZ.  Only  vessels  that  have  operated  on 
waters  beyond  the  EEZ  and  enter  a  port 
on  the  Great  Lakes  will  be  subject  to  the 
requirements  of  the  regulations.  During 
the  1990  shipping  season,  455  foreign 
oceangoing  vessels  entered  the  Saint 
LawTence  River.  Of  these.  198  or  44 
percent  carried  ballast  water  and  would 
have  been  subject  to  the  rules.  It  is  not 
expected  that  the  number  of  vessels 
entering  the  Saint  Lawrence  River  will 
increase.  The  number  has  declined  in 
recent  years.  The  typical  ocean  carrier 
bound  for  the  Great  Lakes  in  full  ballast 
condition  could  have  on  board  from 
7,000  to  10.000  tons  of  ballast  water. 
Canadian  ofTiciab  determined  in  1990 
that,  including  the  cost  of  diesel  fuel, 
power  generating  costs  to  operate  the 
pumps  to  effect  a  ballast  water  exchange 
would  have  cost  approximately  $900 
per  vessel.  Manpower  costs  will  not  be 
an  appreciable  factor  since  the  exchange 
will  be  conducted  by  crew  members 
already  employed  on  the  vessel  for  the 
voyage.  Reporting  and  recordkeeping 
costs  will  add  $35  per  vessel.  The  time 
lost  due  to  decrease  in  speed  necessary 
to  effect  a  ballast  water  exchange  will  be 
minimal  because  the  ships  affected  by 
the  rules  should  be  able  to  effect  the 
exchange  while  in  transit  on  the  high 
seas.  Adding  a  10  percent  factor  for 


wear  and  tear,  plus  4  percent  each  year 
for  inflation,  the  total  coat  per  vessel  in 
1993  will  be  $1,147.  Therefore,  the 
estimated  cost  to  foreign  vessels  for 
1993.  assuming  200  foreign  vessels  will 
be  affected  at  a  cost  of  $1,147  per  vessel, 
will  be  $229,400.  Totol  costs  through 
the  year  2000  are  estimated  to  be 
$2,113,744.  The  Coast  Guard  expects 
that  costs  to  consumers  will  be  minimal. 
Assuming  that  all  costs  will  be  passed 
on  to  the  consumer,  the  cost  per  ton  of 
foreign  cargo  on  vessels  subject  to  the 
regulations  will  increase  $.099  per  ton 
in  1993  and  $.910  through  the  year 
2000. 

Measures  to  help  prevent  the 
introduction  of  nonindigenous  species 
into  the  Great  Lakes  will  be  of  great 
benefit.  The  over  100  non-native  species 
Introduced  into  the  Great  Lakes  in  the 
lest  100  years  have  had  a  profound 
eH^ect  on  the  native  species  and  the 
economic  welfare  of  the  Great  Lakes 
area.  The  economic  impact  on 
communities  affected  by  the 
introduction  of  the  zebra  mussel  may 
reach  $5  billion  by  the  year  2000.  The 
experience  of  the  zebra  mussel 
infestation  demonstrates  the 
tremendous  benefit  of  implementing 
regulations  to  help  prevent  the 
introduction  of  nonindigenous  nuisance 
species  before  they  become  established 
in  an  ecosystem. 

Small  Entities 

The  Coast  Guard  has  not  identified 
any  United  States  flag  vessels  that 
routinely  enter  the  Groat  Lakes  after 
operating  on  waters  beyond  the  EEZ. 
The  Coast  Guard  estimates  the  impact 
on  foreign  flag  vessels  to  be  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  a  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  tlie  Office  of  Management  and  Budget 
(OMB)  for  review  under  seciion  3504(h) 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq),  and  OMB  has 
approved  them.  The  section  number  is 
§  151.1516  and  the  corresponding  OMB 
approval  number  is  OMB  Control 
Number  2115-0598. 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 


have  sufficient  federalism  impUcations 
to  warrant  preparation  of  a  Federalism 
Assessment. 

The  authority  to  issue  regulations 
requiring  bellast  water  management 
practices  for  vessels  entering  the  Great 
Lakes  has  been  committed  to  the  Coast 
Guard  by  the  Act.  Standardizing  the 
minimum  requirements  for  vessels 
entering  the  Great  Lakes  after  o{>erating 
in  waters  beyond  the  EEZ  is  necessary 
to  effectively  help  prevent  additional 
introductions  of  nonindigenous  species. 
Therefore,  the  Coast  Guard  intends  this 
rule  to  preempt  State  and  local 
regulations  that  are  inconsistent  with 
the  requirements  of  this  rule.  These 
regulations  were  developed  in 
consultation  with  the  Task  Force  which 
is  charged  with  coordinating  action 
among,  and  providing  technical 
assistance  to,  regional.  State,  and  local 
entities  regarding  environmentally 
sound  approaches  toward  prevention 
and  control  of  aquatic  nuisance  species. 
Additionally,  in  accordance  with  the 
Act,  the  Coast  Guard  has  consulted  with 
the  Government  of  Canada  throughout 
the  development  of  the  guidelines  and 
regulations  in  order  to  develop  an 
effective  international  program. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  preparation  of  an 
environmental  impact  statement  is  not 
necessary.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impoct  are  available  for 
inspection  or  copying  where  indicated 
under  ADDRESSES.  Most  of  the 
comments  received  expres.sed  support 
for  the  proposed  regulations  as  a  means 
to  help  reduce  the  introductions  of 
nonindigenous  aquatic  nuisance  species 
into  the  Great  Lakes.  No  comments  were 
received  on  the  d.'aH  Environmental 
Asses.sment.  The  exchange  of  beilast 
water  in  the  open  ocean  will  benefit  the 
Grent  Lakes  Environment  by  helping  to 
prevent  the  additional  introduction  of 
nonindigenous  nuisance  species 
through  the  ballast  water  of  vessels, 
which  has  caused  millions  of  dollars  of 
damage  to  date.  Initial  study  has 
concluded  that  the  discharging  of 
vessels'  seawater  ballast  into  Great 
Lakes  ports  does  not  constitute  a 
sufficiently  high  volume  of  water  to 
change  the  salinity  or  temjjerature  levels 
of  the  local  waters.  Species  contained  in 
water  collected  from  the  open  ocean  are 
unlikely  to  survive  a  fresh  water 
environment.  Vessels  retaining  ballast 
water  will  employ  a  ballast  water 
management  method  which  results  in 
no  impact  on  the  environment. 
Therefore,  the  Coast  Guard  concludes 
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that  the  regulations  will  have  no 
significant  impact  on  the  environment. 

List  of  Subjects  in  33  CFR  Part  151 

Administrative  practice  and 
procedure,  CNl  pollution,  Penalties, 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  151  as  follows: 

1.  The  heading  for  part  151  is  revised 
to  read  as  follows: 

PART  151— VESSELS  CARRYING  OIL, 
NOXIOUS  UOUIO  SUBSTANCES, 
GARBAGE.  MUNICIPAL  OR 
COMMERCIAL  WASTE,  AND  BALLAST 
WATER 

2.  Subpart  C,  consisting  of 

§§  151.1500  through  151.1516,  is  added 
to  read  as  follows: 

Sut>p«rt  C— Ballast  Watar  Management  for 
Control  of  ftonindiganoua  Spaciea 

151.1500    Purpose. 

151.1502     Applicability. 

151.1504     Definitions. 

151.1506    Restriction  on  operation. 

151.1506    Revocation  of  clearance. 

151.1510    Ballast  watermanagenient. 

151.1512    Vessel  safety. 

151.1514    Ballast watermanagement 

alternatives  under  extraordinary 

conditions. 
151.1516    Compliance  monitoring. 

Subpart  C — Ballast  Water  Management 
for  Control  of  Nonlndigenous  Species 

Authority:  16  U.S.C.  4711;  49  CFR  1.46. 

§151.1500    Purpoaa. 

The  purpose  of  this  subpart  is  to 
implement  the  provisions  of  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (16 
U.S.C.  4701  et seq). 

S1S1.1502    ApplicablUty. 

This  subpart  applies  to  each  vessel 
that  carries  ballast  water  and  that  after 
operating  on  the  waters  beyond  the 
Exclusive  Economic  Zone  during  any 
part  of  its  voyage  enters  Snell  Lock,  at 
Massena,  New  York,  regardless  of  other 
port  calls  in  the  United  States  or  Canada 
during  that  voyage. 

S151.1504    DaflnMona. 

The  following  terms  are  defined  as 
used  in  this  subpart. 

Ballast  water  means  any  water  used  to 
manipulate  the  draft,  trim,  or  stability  of 
a  vessel,  regardless  of  how  it  is  carried 
on  the  vessel. 

Captain  of  the  Port  (COTP)  means  the 
Coast  Guard  officer  designated  as  COTP 
of  the  Buffalo.  NY,  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone 


described  in  part  3  of  this  chapter  or  an 
official  designated  by  the  COTP. 

Commandant  means  the  Commandant 
of  the  Coast  Guard  or  an  authorized 
representative. 

Exclusive  Economic  Zone  (EEZ) 
means  the  area  established  by 
Presidential  Proclamation  Number  5030, 
dated  March  10, 1983,  (48  FR  10605,  3 
CFR,  1983  Comp.,  p.  22),  which  extends 
from  the  base  line  of  the  territorial  sea 
of  the  United  States  seaward  200  miles, 
and  the  equivalent  zone  of  Canada. 

Environmentally  sound  method 
means  methods,  efforts,  actions,  or 
programs,  either  to  prevent 
introductions  or  to  control  infestations 
of  aquatic  nuisance  species,  that 
minimize  adverse  impacts  to  the 
structure  and  function  of  an  ecosystem, 
minimize  adverse  effects  on  non-target 
organisms  and  ecosystems,  and  that 
emphasize  integrated  pest  management 
techniques  and  non-chemical  measures. 

Great  Lakes  means  Lake  Ontario,  Lake 
Erie,  Lake  Huron  (including  Lake  Saint 
Clair),  Lake  Michigan,  Lake  Superior, 
and  the  connecting  channels  (Saint 
Mary's  River,  Saint  Clair  River,  Detroit 
River,  Niagara  River,  and  Saint 
Lawrence  River  to  the  Canadian  border), 
and  includes  all  other  bodies  of  water 
within  the  drainage  basin  of  such  lakes 
and  connecting  channels. 

Port  hieans  a  terminal  or  group  of 
terminals  or  any  place  or  facility  that 
has  been  designated  as  a  port  by  the 
COTP. 

Voyage  means  any  transit  by  a  vessel 
destined  for  the  Great  Lakes  from  a  port 
or  place  outside  of  the  EEZ,  including 
intermediate  stops  at  a  port  or  place 
within  the  EEZ. 

§151.1506    Rastrlctlon  on  operation. 

No  vessel  subject  to  the  requirements 
of  this  subpart,  may  be  operated  in  the 
Great  Lakes  imless  the  master  of  the 
vessel  has  certiHed,  in  accordance  with 
§  151.1516,  that  the  requirements  of  this 
subpart  have  been  met. 

§  1 51 .1 508    Revocation  of  claaranca. 
A  COTP  may  request  the  District 
Director  of  Customs  to  withhold  or 
revoke  the  clearance  required  by  46 
U.S.C.  app.  91  for  a  vessel  subject  to  this 
subpart,  the  owner  or  operator  of  which 
is  not  in  compliance  with  the 
requirements  of  this  subpart. 

§151.1510    Ballaat  water  managamant 

(a)  The  master  of  each  vessel  subject 
to  this  subpart  shall  employ  one  of  the 
following  ballast  water  management 
practices: 

(1)  Carry  out  an  exchange  of  ballast 
water  on  Uie  waters  beyond  the  EEZ,  in 
a  depth  exceeding  2000  meters,  prior  to 


entry  into  Snell  Lock,  at  Massena,  New 
York  such  that,  at  the  conclusion  of  the 
exchange,  any  tank  horn  which  ballast 
water  will  be  discharged  into  the  Great 
Lakes  contains  water  with  a  minimum 
salinity  level  of  30  parts  per  thousand. 

(2)  Retain  the  vessel's  ballast  water  on 
board  the  vessel.  If  this  method  of 
ballast  water  management  is  employed, 
the  COTP  may  seal  any  tank  or  hold 
containing  ballast  water  on  board  the 
vessel  for  the  duration  of  the  voyage 
within  the  waters  of  the  Great  Lakes. 

(3)  Use  an  alternative  environmentally 
sound  method  of  ballast  water 
management  that  has  been  submitted  to, 
and  approved  by,  the  Commandant 
prior  to  the  vessel's  voyage.  Requests  for 
approval  of  alternative  ballast  water 
management  methods  must  be 
submitted  to  the  Commandant  (G-M), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001. 

(b)  No  master  of  a  vessel  subject  to 
this  subpart  shall  separately  discharge 
sediment  from  tanks  or  holds  containing 
ballast  water  imless  it  is  disposed  of 
ashore  in  accordance  with  local 
requirements. 

(c)  Nothing  in  this  subpart  authorizes 
the  discharge  of  oil  or  noxious  liquid 
substances  (NLSs)  in  a  manner 
prohibited  by  United  States  or 
international  laws  or  regulations.  Ballast 
water  carried  in  any  tank  containing  a 
residue  of  oil,  NLSs,  or  any  other 
pollutant  must  be  discharged  in 
accordance  with  the  applicable 
regulations.  Nothing  in  this  subpart 
affects  or  supersedes  any  requirement  or 
prohibitions  pertaining  to  the  discharge 
of  ballast  water  into  the  waters  of  the 
United  States  under  the  Federal  Water 
Pollution  Control  Act  (33  U.S.C.  1251  et 
seq). 

§151.1512    Vaaaal  safety. 

Nothing  in  this  subpart  relieves  the 
master  of  the  responsibility  for  ensuring 
the  safety  and  stability  of  the  vessel  or 
the  safety  of  the  crew  and  passengers,  or 
any  other  responsibility. 

§151.1514    Ballaat  water  managamant 
altsmativos  under  extraordinary  conditions. 

The  master  of  any  vessel  subject  to 
this  subpart  who,  due  to  weather, 
equipment  failure,  or  other 
extraordinary  conditions,  is  unable  to 
effect  a  ballast  water  exchange  before 
entering  the  EEZ,  must  employ  another 
method  of  ballast  water  management 
listed  in  §  151.1510,  or  request  from  the 
COTP  permission  to  exchange  the 
vessel's  ballast  water  within  an  area 
agreed  to  by  the  COTP  at  the  time  of  the 
request  and  must  discharge  the  vessel's 
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ballast  water  within  that  designated 
area. 

I151.151C    Complianc*  monltorina. 

(a)  The  master  of  each  vessel  subject 
to  this  subpart  shall  provide,  upon 
request,  the  following  information,  in 
written  form,  to  the  COTP: 

(1)  The  vessel's  name,  port  of  registry, 
and  oflicial  number  or  call  sign. 

(2)  The  name  of  the  vessel's  owner(s). 

(3)  Whether  ballast  water  is  being 
carried. 

(4)  The  original  location  and  salinity, 
if  known,  of  ballast  water  taken  on, 
before  an  exchange. 


(5)  The  location,  date,  and  time  of  any 
ballast  water  exchange. 

(6)  The  salinity  of  any  ballast  water  to 
be  discharged  into  the,  territorial  waters 
of  the  United  States. 

(7)  The  intended  discharge  port  for 
ballast  water  and  location  for  disposal  of 
sediment  carried  upon  entry  into  the 
territorial  waters  of  the  United  States,  if 
ballast  water  or  sediment  are  to  be 
discharged. 

(8)  The  signature  of  the  master 
attesting  to  the  acc\iracy  of  the 
information  provided  and  certifying 
compliance  with  the  requirements  of 
this  subpart. 

( 


(b)  The  COTP  may  take  samples  of 
ballast  water  to  assess  the  compliance 
with,  and  the  effectiveness  of,  this 
subpart. 

Dated:  March  5. 1993. 
A.E.  H01111, 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
ftotocli'on. 

[FR  Doc.  93-8270  Filed  4-7-93;  8:45  am) 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:        Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


INDEPENDENCE,  MO 

WHEN: 

April  27,  at  9:30  am 

WHERE: 

Harry  S.  Truman  Library 

U.S.  Highway  24  and  Delaware  St. 

Multipurpose  Room 

Independence,  MO 

RESERVATIONS: 

Federal  Information  Center 

' 

1-800-735-8004  or 

1-800-366-2998  for  the  St.  Louis  area 

WASHINGTON,  DC 
WHEN:  May  12  and  June  15  at  9:00  am 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 

NW,  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  nx>st  of  which 
are  keyed  to  and  codified  in  the  CkxJe  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  US.C.  1510. 

The  Code  o*  Federal  Regulations  is  soid  by 
the  Superintendent  of  Documents  Prices  of 
new  booths  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  92-NW-163-AO;  Amendment 
39-«535;  AO  93-07-03] 

AirworthineM  Directive*;  Aerospatiale 
Model  ATR42-300  Series  Alrpianes, 
and  Model  ATR72-100  and  -200  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR42-300  series  airplanes,  and  all 
Model  ATR72-100  and  -200  series 
airplanes,  that  requires  replacement  of 
certain  electrical  push  button  switches 
which  control  the  cabin  pressurization 
valves  and  attach  the  emergency  battery 
to  the  stancfijy  bus.  This  amendment  is 
prompted  by  reports  of  faulty  electrical 
push  button  switches.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  pressurization 
valves  to  close  in  the  event  of  ditching, 
and  to  prevent  interruption  of  electrical 
power  to  certain  electrical  equipment 
used  during  approach  and  landing. 
DATES:  Effective  May  10,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10. 
1993.  ^ 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse.  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 


Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-1112;  fax  (206)  227-1320. 
SUP»»LEMENTARY  INFORMATION:  A 
'■    proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Aerospatiale  Model 
ATR42-300  series  airplanes,  and  all 
Model  ATR72-100  and  -200  series 
airplanes  was  published  in  the  Federal 
Register  on  December  18.  1992  (57  FR 
60142).  That  action  proposed  to  require 
replacement  of  certain  electrical  push 
button  switches  which  control  the  cabin 
pressurization  valves  and  attach  the 
emergency  battery  to  the  standby  bus. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposal,  but  requests  that  additional 
time  for  compliance  with  the 
requirements  of  the  final  rule  not  be 
added  when  the  final  rule  is  published 
in  the  Federal  Register.  This  commenter 
suggests  that  the  proposed  compliance 
time  may  be  unnecessarily  extended  by 
making  the  effective  date  substantially 
later  than  the  Federal  Register 
publication  date.  The  commenter 
considers  that  this  procedure  arbitrarily 
assigns  additional  time  to  correct  safety 
deficiencies  which  are  critical  to  the 
safety  of  the  flying  public.  The  FAA 
does  not  concur  with  the  commenter's 
request  for  two  reasons: 

First,  in  developing  the  compliance 
time  for  this  AD  action,  the  FAA 
considered  not  only  the  safety 
implications  of  the  unsafe  condition 
addressed,  but  the  average  utilization 
rate  of  the  affected  fleet,  the  practical 
aspects  of  an  orderly  modification  of  the 
fleet  during  regular  maintenance 
periods,  the  availability  of  required 
modification  parts,  and  the  time 
necessary  for  the  rulemaking  process. 
The  proposed  compliance  time  of  30 
days  following  the  effective  date  of  the 
final  rule  was  determined  to  be 


appropriate. 

Second,  the  effective  dates  for  AD 
actions  are  not  arbitrarily  assigned,  as 


the  commenter  implies.  The 
Administrative  Procedure  Act  (APA) 
requires  that  Federal  agencies  provide  at 
least  30  days  after  publication  of  a  final 
rule  in  the  Federal  Register  before 
making  it  effective,  unless  "good  cause" 
can  be  found  not  to  do  so.  Under  the 
APA,  the  basis  for  this  finding  is  similar 
to  the  basis  for  a  finding  of  good  cause 
to  dispense  with  notice  and  comment 
procedures  in  issuing  rules.  In  the  case 
of  certain  AD's.  the  nature  of  the  action 
may  be  of  such  urgency  that  for  the  FAA 
to  take  any  additional  time  to  provide 
notice  and  opportunity  for  prior  public 
comment  would  be  impracticable;  in 
those  cases,  the  FAA  finds  good  cause 
for  making  the  rule  effective  in  less  than 
30  days.  In  the  case  of  this  AD  action, 
however,  the  FAA  did  not  consider  that 
the  addressed  unsafe  condition  was  of 
such  a  critical  nature  that  time  could 
not  be  afforded  for  notice  and  tlie 
opportunity  for  the  public  to  comment 
on  the  rule.  It  follows  then,  that  there  is 
no  basis  for  finding  good  cause  for 
making  this  rule  effective  in  less  than  30 
days.  For  final  rules  following  notice, 
the  FAA  usually  assigns  an  effective 
date  of  30  days  after  publication. 
Aerospatiale  requests  that  the 
compliance  time  to  perform  the 
replacement  of  the  affected  switches 
with  serviceable  switches,  as  required 
by  proposed  paragraph  (a),  be  revised 
from  "•  •  •  prior  to  further  flight"  to 
read"*  *  *  within  30  days  after  the 
effective  date  of  this  AD."  The 
commenter  believes  that,  as  it  is 
currently  stated,  the  proposed 
requirement  will  cause  some  airplanes 
to  be  grounded,  due  to  a  lack  of 
serviceable  switch  parts.  The  FAA  does 
not  concur.  The  FAA  has  verified  that 
an  ample  number  of  required  parts  will 
be  available  for  modification  of  the  U.S. 
fleet  within  the  proposed  compliance 
period.  Paragraph  (a)  of  the  proposal 
requires  removal  and  identification  of 
electrical  switches  within  30  days 
following  the  effective  date  of  the  AD. 
Replacement  must  be  accomplished, 
prior  to  further  flight,  only  if  an 
improper  switch  is  discovered. 
Therefore,  the  FAA  has  determined  that 
the  provisions  of  paragraph  (a)  of  the 
final  rule  are  appropriate. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
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The  FAA  estimates  that  17  airplanes 
of  U.S.  registry  will  be  ejected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,740,  or  $220  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufBcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44  » 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
.  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(j{);  and  14  CFR 
11.89. 


S  39.13    (Amenctodl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9J-07-03  Aerospatiale:  Amendment  39- 
8535.  Docket  92-NM-163-AD. 

Applicability:  All  Model  ATR42-300  series 
airplanes,  and  all  Model  ATR72-100  and 
-200  series  airplanes:  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  pressurization 
valves  to  close  in  the  event  of  ditching,  and 
to  prevent  interruption  of  electrical  power  to 
certain  electrical  equipment  used  during 
approach  and  landing,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  remove  the  electrical  switches, 
part  numbers  9PD  and  12HM,  and  identify 
the  date  codes  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-31- 
0023.  dated  May  15. 1992  (for  Model  ATR42- 
300  and  -320  series  airplanes):  or 
Aerospatiale  Service  Bulletin  ATR72-31- 
1006.  dated  May  15, 1992  (for  Model  ATR72- 
100  and  -200  series  airplanes);  as  applicable. 

(1)  If  the  date  code  is  identifled  as  A6,  A7, 
A8.  A9,  AO.  AN,  AD,  Bl,  B2,  B3,  B4.  B5.  B6. 
or  B7,  prior  to  further  flight,  replace  the 
currently-installed  switch  with  a  serviceable 
switch  marked  with  a  date  code  other  than 
those  listed  above. 

(2)  If  the  date  code  is  other  than  those 
listed  in  paragraph  (a)(1)  of  this  AD.  reinstall 
the  switch.  No  further  action  is  necessary. 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  electrical  switch,  (lart 
numl)ers  9PD  and  12HM.  having  a  date  oode 
of  A6,  A7,  A8.  A9.  AO,  AN.  AD,  Bl,  B2.  B3. 
B4,  B5,  B6,  or  B7,  on  any  airplane. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
ofterate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  removal  and  identification  shall  be 
done  in  accordance  with  Aerospatiale 
Service  Bulletin  ATR42-31-0023,  dated  May 
15. 1992  (for  Model  ATR42-300  and  -320 
series  airplanes):  or  Aerospatiale  Service 
Bulletin  ATR72-31-1006.  dated  May  15, 
1992  (for  Model  ATR72-10O  and  -200  series 
airplanes);  as  applicable.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Aerospatiale,  316  Route  de 
Bayonne,  31060  Toulouse.  Cedex  03,  France. 


Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SVV.,  Renton,  Washington;  or  at  the 
OfTice  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
May  10, 1993. 

Issued  in  Renton,  Washington,  on  April  2, 
1993. 

Darrell  M.  PederBon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  93-8352  Filed  4-8-93;  8:45  am) 

BILUNG  CODE  4t1»-1»-r 


14  CFR  Part  39 

(Docket  No.  92-Ni;4-101-AD;  Amendment 
3»-6534;  AD  93-07-02] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A310  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Industrie 
Model  A3 10  series  airplanes,  that 
requires  conducting  repetitive  integrity 
tests  to  detect  corrosion  in  the  wing  tip 
brake  solenoids  and  replacement  of 
corroded  solenoids.  This  amendment 
also  provides  terminating  action  for 
these  repetitive  tests.  This  amendment 
is  prompted  by  several  incidents  in 
which  wing  tip  brake  solenoids  failed  as 
a  result  of  corrosion  in  the  solenoid 
coils.  The  actions  specified  by  this  AD 
are  intended  to  prevent  wing  tip  brake 
valve  failure,  which  could  lead  to 
reduced  controllability  of  the  airplane. 
DATES:  Effective  May  10,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  May  10, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Division,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SVV., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
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Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATTOH:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A310  series  airplanes  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  January  25, 1993 
(58  FR  5947).  That  action  proposed  to 
require  conducting  repetitive  integrity 
tests  to  detect  corrosion  in  the  wing  tip 
brake  solenoids  and  replacement  of 
corroded  solenoids.  That  action  also 
proposed  to  provide  a  terminating 
action  for  these  repetitive  tests. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  2.5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,025.  or  $138  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(b):  and  14  CFR 
11.89. 

J  39.13    (AmandMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-07-02  Airbus  Industrie:  Amendment  39- 
8534.  Docket  92-NM-lOl-AD. 

Applicability:  Model  A310  series  airplanes 
on  which  Modification  6725  has  not  been 
accomplished;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  wing  tip  brake  valve  failure, 
which  could  lead  to  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  350  flight  hours  after  the 
effective  date  of  this  AD,  conduct  an  integrity 
lest  to  detect  corrosion  of  the  wing  tip  brake 
solenoids,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A310-27-2042. 
Revision  1,  dated  December  11, 1986. 
Thereafter,  repeat  the  integrity  test  at 
intervals  not  to  exceed  350  flight  hours. 

(b)  If  corrosion  in  any  wing  tip  brake 
solenoid  is  detected  as  a  result  of  any 
integrity  test  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  replace  the 
corroded  solenoid  with  a  modified  one 
having  part  number  500AO0O03-O3.  After 
such  replacement,  continue  to  perform 
integrity  tests  on  all  8  solenoids  at  intervals 
not  to  exceed  350  flight  hours  until  all  8 
solenoids  have  been  replaced  with  modified 
solenoids. 

(c)  Installation  of  Modification  6725  in 
accordance  with  Airbus  Industrie  Service 
Bulletin  A310-27-2046,  Revision  1.  dated 
November  24, 1989,  which  involves  the 
installation  of  modified  solenoids  on  all  8 
solenoid  valves  in  the  wing  tip  brake, 
constitutes  terminating  action  for  the 
integrity  testing  required  by  paragraphs  (a) 
and  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  integrity  lest  and  modification  shall 
be  done  in  accordance  with  the  following 
Airbus  Industrie  service  bulletins,  which 
contain  the  specified  effective  pages: 


Service  buUetin  reference  and  date 


A310-27-2042  Revision  No.  1 
December  11,  1986  

A310-27-2046  Revision  No.  1 
November  24,  1989  


Page  No. 


1-2.  S-6 
»-4  

1-2  

3-4  


Revision  level 

shown  on 

page 

1  

Original 

1  

Original 


Data  shown  on  page 


December  11.  1986. 
June  20,  1986. 


November  24,  1989. 
Febotary  2,  1987. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie, 


Airbus  Support  Division,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW..  Ronton. 


Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
(g)  This  amendment  becomes  effective 
on  May  10, 1993. 
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Issued  in  Renton,  Washington,  on  April  2, 
1993. 

DutbU  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  9o-a353  Filed  4-«-93;  8:45  ami 

BU.UNO  COOC  4ei0-13-r 


14  CFR  Part  39 

[Dodwt  No.  92-NM-184-AO;  Anwndment 
39-6537;  AO  93-07-05] 

Airworthiness  Directives;  AMI 
Industries,  Inc.,  Pilot  and  Co-Piiot 
Seats,  Model  1108,  as  Installed  in,  but 
not  Limited  to.  de  Havilland  Model 
DHC-8  Series  Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  AMI  Industries, 
Inc..  pilot  and  co-pilot  seats,  that 
requires  replacement  of  lap  belt 
attachment  links  for  certain  pilot  and 
co-pilot  seats.  This  amendment  is 
prompted  by  a  report  that  a  lap  belt  link 
fitting  failed  due  to  fatigue.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failure  of  the  pilot's  and  co- 
pilot's lap  belts  during  air  turbulence, 
which  could  lead  to  reduced  ability  of 
the  pilots  to  control  the  airplane. 
DATES:  Effective  May  10,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  AMI  Industries,  Inc.,  1275  North 
Newport  Road,  Colorado  Springs, 
Colorado  80916.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  DNocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pliny  Brestel.  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
Airframe  Branch,  ANM-120S.  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (206)  227-2783; 
fax (206) 227-1181. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  AMI  Industries, 


Inc.,  pilot  and  co-pilot  seats,  was 
published  in  the  Federal  Register  on 
December  18.  1992  (57  FR  60146).  That 
action  proposed  to  require  replacement 
of  lap  belt  attachment  links  for  certain 
pilot  and  co-pilot  seats. 

Interested  persons  have  been  afforded 
an  opportunity  to  participete  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

C^e  commenter  supports  the 
proposal,  but  requests  that  additional 
time  for  compliance  with  the 
requirements  of  the  final  rule  not  be 
added  when  the  rule  is  published  in  the 
Federal  Register.  This  commenter 
suggests  that  the  compliance  time  may 
be  unnecessarily  extended  by  making 
the  effective  date  of  the  final  rule 
substantially  later  than  the  Federal 
Register  publication  date.  The 
commenter  considers  that  this 
procedure  arbitrarily  assigns  additional 
time  to  correct  safety  deficiencies  which 
are  critical  to  the  safety  of  the  flying 
public.  The  FAA  does  not  concur  with 
the  commenter's  request  for  two 
reasons: 

First,  in  developing  the  compliance 
time  for  this  AD  action,  the  FAA 
considered  not  only  the  safety 
implications  of  the  unsafe  condition 
addressed,  but  the  average  utilization 
rate  of  the  affected  fleet,  the  practical 
aspects  of  an  orderly  modification  of  the 
fleet  during  regular  maintenance 
periods,  the  availability  of  required 
modification  parts,  and  the  time 
necessary  for  the  rulemaking  process. 
The  proposed  compliance  time  of  60 
days  following  the  effective  date  of  the 
final  rule  was  determined  to  be 
appropriate. 

Second,  the  effective  dates  for  AD 
actions  are  not  arbitrarily  assigned,  as 
the  commenter  implies.  The 
Administrative  Procedure  Act  (APA) 
requires  that  Federal  agencies  provide  at 
least  30  days  after  publication  of  a  final 
rule  in  the  Federal  Register  before 
making  it  effective,  unless  "good  cause" 
can  be  found  not  to  do  so.  Under  the 
APA,  the  basis  for  this  finding  is  similar 
to  the  basis  for  a  finding  of  good  cause 
to  dispense  with  notice  and  comment 
procedures  in  issuing  rules.  In  the  case 
of  certain  AD's,  the  nature  of  the  action 
may  be  of  such  urgency  that  for  the  FAA 
to  take  any  additional  time  to  provide 
notice  and  opportunity  for  prior  public 
comment  would  be  impracticable:  in 
those  cases,  the  FAA  finds  good  cause 
for  making  the  rule  effective  in  less  than 
30  days.  In  the  case  of  this  AD  action, 
however,  the  FAA  did  not  consider  that 
the  addressed  unsafe  condition  was  of 
such  a  critical  nature  that  time  could 
not  be  afforded  for  notice  and  the 


opportunity  for  the  public  to  comment 
on  the  rule.  It  follows  then,  that  there  is 
no  basis  for  finding  good  cause  for 
making  this  rule  effective  in  less  than  30 
days.  For  final  rules  following  notice, 
the  FAA  usually  assigns  an  effective 
date  of  30  days  after  publication. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  aii 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  actual  number  of  pilot  and  co- 
pilot seats  of  the  affected  design  in  the 
worldwide  fleet  is  not  known.  However, 
the  FAA  is  aware  that  the  subject  seats 
may  be  installed  in,  but  not  limited  to, 
de  Havilland  Model  DHC-8  series 
airplanes.  There  are  approximately  109 
of  these  airplanes  in  the  worldwide 
fleet;  of  this  number,  the  FAA  estimates 
that  85  airplanes  are  of  U.S.  registry.  It 
will  take  approximately  1  work  hour  per 
airplane  to  accomplish  the  required 
actions,  at  an  average  labor  rate  of  $55 
per  work  hour.  Required  parts  will  be 
supplied  by  the  parts  manufacturer  at 
no  cost  to  the  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$4,675,  or  $55  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  die  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3d— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follov^rs: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


(e)  This  amendment  becomes  effective  on 
May  10, 1993. 

Issued  in  Renton.  Washington,  on  April  2 
1993. 

Darrall  M.  Pedovon. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  93-8349  Filed  4-8-93;  8:45  am) 

BILUNO  COOC  4»10-1S-# 


14  CFR  Part  39 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-07-O5  AMI  Industries,  Inc.:  Amendment 
39-8337.  Docket  92-NM-184-AD. 

Applicability:  Pilot  and  Co-Pilot  Seats. 
Model  1108,  serial  numbers  004  to  189, 
inclusive;  as  installed  in,  but  not  limited  to 
de  Havilland  Model  DHC-8  series  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  pilot's  and  co- 
pilot's lap  belts  during  air  turbulence,  which 
could  lead  to  reduced  ability  of  the  pilots  to 
control  the  airplane,  accomplish  the 
following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD.  remove  the  lap  belt  attachment 
links  and  install  the  improved  lap  belt 
attachment  link  kit,  P/N  1B9014-3R,  in 
accordance  with  AMI  Industries,  Inc.,  Service 
Bulletin  25-1108-03.  dated  May  20, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Seattle  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  AMI  Industries,  Inc..  Service 
Bulletin  25-1108-03.  dated  May  20, 1992. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  AMI  Industries,  Inc.,  1275  North 
Newport  Road,  Colorado  Springs.  Colorado 
80916.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 


[Docket  No.  92-NM-18&-AD;  Amendnwnt 
39-«536;  AD  93-07-04] 

Alrworthlnest  Directives;  British 
Aerospace  Model  ATP  Series  Airplar>es 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes,  that 
requires  a  one-time  general  visual 
inspection  to  ensure  that  the  bolt  and 
nut  assemblies  on  the  flanged-coupling 
assembly  on  the  right  flap  gearbox  drive 
have  spht  pins  installed,  and  if  split 
pins  are  missing,  repetitive  check 
tightening  of  the  bolts  until  split  pins 
are  installed.  This  amendment  is 
prompted  by  reports  that  during 
production,  split  pins  may  have  been 
omitted  from  the  bolt  and  nut 
assemblies  on  the  flanged-coupling 
assembly.  The  actions  specified  by  this 
AD  are  intended  to  prevent  possible  loss 
of  integrity  and  security  of  the  flap  drive 
system. 

DATES:  Effective  May  10, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Jetstream  Aircraft.  Inc.,  Librarian 
for  Service  Bulletins,  P.O.  Box  16029. 
Dulles  International  Airport, 
Washington,  DC  20041-6029.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


SUPPI^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  ATP  series  airplanes  was 
published  in  the  Federal  Register  on 
December  22. 1992  (57  FR  60745).  That 
action  proposed  to  require  a  one-time 
visual  inspection  to  ensure  that  the  bolt 
and  nut  assemblies  on  the  flanged- 
coupling  assembly  on  the  right  flap 
gearbox  drive  have  split  pins  installed, 
and  if  split  pins  are  missing,  repetitive 
check  tightening  of  the  bolts  until  split 
pins  are  installed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule,  but  requests  that 
additional  time  for  compliance  with  the 
requirements  of  the  final  rule  not  be 
added  when  the  final  rule  is  published 
in  the  Federal  Register.  This  commenter 
suggests  that  the  proposed  compliance 
time  may  be  unnecessarily  extended  by 
making  the  effective  date  substantially 
later  than  the  Federal  Register 
publication  date.  The  commenter 
considers  that  this  procedure  arbitrarily 
assigns  additional  time  to  correct  safety 
deficiencies  which  are  critical  to  the 
safety  of  the  flying  public.  The  FAA 
does  not  concur  with  the  commenter's 
request  for  two  reasons: 

First,  in  developing  the  compliance 
time  for  this  AD  action,  the  FAA 
considered  not  only  the  safety 
implications  of  the  unsafe  condition 
addressed,  but  the  average  utilization 
rate  of  the  affected  fleet,  the  practical 
aspects  of  an  orderly  inspection  of  the 
fleet  during  regular  maintenance 
periods,  the  availability  of  necessary 
modification  parts,  and  the  time 
necessary  for  the  rulemaking  process. 
The  proposed  compliance  time  of  14 
days  following  the  effective  date  of  the 
final  rule  was  determined  to  be 
appropriate. 

Second,  the  effective  dates  for  AD 
actions  are  not  arbitrarily  assigned,  as 
the  commenter  implies.  The 
Administrative  Procedure  Act  (APA) 
requires  that  Federal  agencies  provide  at 
least  30  days  after  publication  of  a  final 
rule  in  the  Federal  Register  before 
making  it  effective,  unless  "good  cause" 
can  be  found  not  to  do  so.  Under  the 
APA.  the  basis  for  this  finding  is  similar 
to  the  basis  for  a  finding  of  good  cause 
to  dispense  with  notice  and  comment 
procedures  in  issuing  rules.  In  the  case 
of  certain  AD's.  the  nature  of  the  action 
may  be  of  such  urgency  that  for  the  FAA 
to  take  any  additional  time  to  provide 
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notice  and  opportunity  for  prior  public 
comment  would  be  impracticable;  in 
those  cases,  the  FAA  finds  good  cause 
for  making  the  rule  effective  in  less  than 
30  days.  In  the  case  of  this  AD  action, 
however,  the  FAA  did  not  consider  that 
the  addressed  unsafe  condition  was  of 
such  a  critical  nature  that  time  could 
not  be  afforded  for  notice  and  the 
opportunity  for  the  public  to  comment 
on  the  rule.  It  follows  then,  that  there  is 
no  basis  for  finding  good  cause  for 
making  this  rule  effective  in  less  than  30 
days.  For  final  rules  following  notice, 
the  FAA  usually  assigns  an  effective 
date  of  30  ddvs  after  publication. 

Paragraph  (a)  of  the  final  rule  has 
been  revised  to  clarify  that  the  required 
visual  inspection  is  a  "general"  visual 
inspection. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  ihe  rule  with  the  change 
pre\"iously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  ii  will  take  approximately  0.5 
workhour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  workhour. 
Based  on  tliese  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $275. 

The  FAA  has  been  advised  that  all  10 
U.S.-registered  airplanes  have  been 
modified  in  accordance  with  the 
requirements  of  this  AD.  Therefore, 
there  is  no  future  economic  cost  impact 
of  this  rule  on  U.S.  operators. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  inl4  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106{g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

95-07-04  British  Aerospace:  Amendment 
39-«536.  Docket  92-NM-18^AD. 

Applicability:  Model  ATP  series  airplanes; 
serial  numbers  2001  through  2049,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  loss  of  integrity  and 
security  of  the  flap  drive  system,  accomplish 
the  following: 

(a)  Within  14  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  general  visual 
inspection  of  the  primary  flap  drive  torque 
tubes  to  ensure  that  the  four  bolt  and  nut 
assemblies  on  the  splined  flanged-coupling 
assembly  on  the  right  gearbox  drive  at  station 
0  have  split  pins  installed,  in  accordance 
with  British  Aerospace  Service  Bulletin 
ATP-27-55,  dated  August  14. 1992. 

(1)  If  split  pins  are  installed,  no  further 
action  is  necessary. 

(2)  If  any  split  pin  is  missing,  accomplish 
the  requirements  of  both  paragraphs  (aK2)(i) 
and(a)(2)(ii)ofthisAD: 

(i)  Prior  to  further  flight,  check  tighten  each 
of  the  four  bolts  to  8  to  10  foot  pounds 
torque.  Repeat  this  check  tightening 
thereafter  at  intervals  not  to  exceed  14  dB>-s. 

(ii)  Within  6  months  after  the  effective  date 
of  this  AD,  install  split  pins  in  the  bolt  and 
nut  assemblies  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-27-55, 
dated  August  14, 1992.  Installation  of  these 
split  pins  constitutes  terminating  action  for 
the  inspections  and  check  tightening 
requirements  of  this  paragraph. 

(b)  Installation  of  split  pins  in  the  bolt  and 
nut  assemblies  in  accordance  with  British 
Aerospace  Service  Bulletin  ATP-27-55. 
dated  August  14. 1992,  constitutes 
terminating  action  for  the  requirements  of 
paragraph  (a)  of  this  AD. 


(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  aitemative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  tlie  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  bo  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(p)  The  inspection  and  installation  shall  be 
done  in  accordance  with  British  Aerospace 
Service  Bulletin  ATP-27-55.  dated  August 
14, 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Inc.,  Librarian  for 
Service  Bulletins,  P.O.  Box  16029,  Dulles 
International  Airport,  Washington,  DC 
20041-6029.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  bacomes  effective  on 
May  10, 1993. 

Issued  in  Renton,  Washington,  on  April  2, 
1993. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-8351  Filed  4-8-93;  8;45  am] 

BiUJNa  COOE  4eifr-13-P 


14  CFR  Pari  39 

(Docket  No.  92-Nlt/^42-AD;  Amendment 
39-8533;  AD  93-07-01) 

Airworthiness  Directives;  Fokker 
Model  F28  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model 
Mark  0100  series  airplanes,  that  requires 
modification  of  the  passenger  address 
(PA)  system  in  the  aft  passenger 
compartment.  This  amendment  is 
prompted  by  systems  evaluation  test 
results  indicating  that  messages 
delivered  over  the  PA  system  from  the 
forward  passenger  compartment  are  not 
sufficiently  audible  in  the  aft  passenger 
compartment.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
inaudible  communications  between  the 
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forward  and  aft  passenger 
compartments,  a  situation  that  could 
hamper  emergency  evacuation. 
EFFECTIVE  DATES:  May  10.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  10. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA.  Inc.,  1199 
North  Fairfax  Street.  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
August  27, 1992  (57  FR  38798).  That 
action  proposed  to  require  modification 
of  the  passenger  address  (PA)  system  in 
the  aft  passenger  compartment. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commenters  support  the  rule  as 
proposed. 

One  commenter  requests  that  the 
proposed  compliance  time  be  extended 
to  allow  modification  within  12  months 
after  the  effective  date  of  the  rule.  This 
will  allow  the  modification  to  be 
accomplished  during  the  time  of  a 
regularly  scheduled  "C"  check.  The 
commenter  considers  that  the  adoption 
of  the  proposed  compliance  time  of  6 
months  would  require  operators  to 
schedule  special  times  for  the 
accomplishment  of  this  modification,  at 
additional  expense.  The  FAA  concurs 
with  the  conunenter's  request  to  extend 
the  compliance  time  for  the 
modification  requirement.  Extending 
the  compliance  time  by  6  additional 
months  will  not  adversely  affect  safety, 
and  will  allow  the  modification  to  be 
performed  at  a  base  during  regularly 
scheduled  maintenance  where  special 
equipment  and  trained  maintenance 


personnel  will  be  available  if  necessary. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  specify  a  compliance  time  of 
12  months. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD.  *^ 

The  FAA  estimates  that  27  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximateIyl4 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,057  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$76,329.  or  $2,827  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AmtvMil 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-07-01  Fokker  Amendment  39-8533. 
Docket  92-NM-42-AD. 

Applicability:  Model  F28  Mark  0100  series 
airplanes;  serial  numbers  11244  through 
11339,  inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inaudible  communications 
between  the  forward  and  aft  passenger 
compartments,  which  could  potentially 
hamper  emergency  evacuation  procedures, 
accomplish  the  following: 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  passenger  address 
system  in  accordance  with  Fokker  Service 
BuUetm  SBFlOO-23-017.  Revision  1,  dated 
April  3, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  bo 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-23-017.  Revision  1,  dated  April  3, 
1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
&x»m  Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street,  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700,  Washington, 

(e)  This  amendment  becomes  effective  on 
May  10, 1993. 

Issued  In  Renton,  Washington,  on  April  2. 
1993. 

Durell  M.  Pedenon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-8350  Filed  4-8-93;  8:45  am) 
MUMQ  COOC  4«ie-t># 
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14  CFR  Part  71 

(Airspac*  Dockat  Na  92-AQL-15] 

AHaratkm  of  Jet  Routea  J-73  and  J-S4 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  realigns  )-73  from 
Northbrook,  IL,  via  Pocket  City,  IN,  to 
Nashville.  TN,  and  extends  J-64  horn 
the  Northbrook  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  to  the  Danville, 
IL.  VORTAC.  This  action  provides  a 
third  departure  route  south  for  the 
Chicago  O'Hare  International  Airport 
terminal  area.  This  action  will  also 
expedite  the  flow  of  air  traffic  and 
reduce  the  required  coordination 
between  en  route  facilities. 
EFFECTIVE  DATE:  0901  UTC.  May  27. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  January  28, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  realign  )-73  from 
Northbrook,  IL,  via  Pocket  City,  IN,  to 
Nashville,  TN,  and  extend  J-84  from  the 
Northbrook,  IL,  VORTAC  to  the 
Danville,  IL,  VORTAC  (58  FR  6375). 
Interest  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Jet  routes 
are  published  in  §  71.607  of  FAA  Order 
7400.7A  dated  November  2, 1992,  and 
effective  November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  realigns  J- 
73  from  Northbrook,  IL,  via  Pocket  City, 
IN,  to  Nashville,  TN,  and  extends  J-84 
from  the  Northbrook.  IL,  VORTAC  to  the 
Danville.  IL,  VORTAC  This  action 


provides  a  third  departure  route  south 
for  traffic  departing  the  Chicago  O'Hare 
terminal  area  and  preserves  the  existing 
route  structure  from  Chicago  to  the 
Indianapolis  area.  Realigning  the 
airways  will  expedite  the  flow  of  air 
traffic  and  reduce  the  required 
coordination  between  en  route  facilities. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regi^atory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Jet  routes. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a], 
1510;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    (AmendMQ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  eH'ective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.607    Jet  Routes 


Wolbach,  NE;  Dubuque,  lA;  Northbrook,  IL: 
to  Danville,  IL 


J-73    [Revised] 

From  Miami,  FL,  via  L.a  Belle,  FL; 
Lakeland,  FL;  Tallahassee,  FL;  La  Grange. 
GA:  Nashville,  TN;  Pocket  City.  IN;  to 
Northbrook,  IL 


1-84    [KeviMd] 

From  Oakland,  CA.  via  Linden,  CA;  Mina, 
NV;  Delta.  UT;  Meeker,  CO;  Sidney.  NE; 


Issued  in  Washington,  DC,  on  March  30. 
1993. 

Willis  C.  Nelson. 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
[FR  Doc.  93-8362  Filed  4-8-93;  8:45  am] 

MUJNO  COOE  401O-1S-M 

14  CFR  Part  71 

[Airspac*  Dock*t  No.  92-ACE-03] 

Designation  of  Transition  Area; 
Burlington,  KS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  designates  a  700- 
foot  transition  area  at  Burlington, 
Kansas,  to  provide  controlled  airspace 
for  aircraft  executing  a  new  instrument 
approach  procedure  to  the  Coffey 
County  Airport,  Burlington,  Kansas, 
utilizing  the  Burlington  nondirectional 
radio  beacon. 

EFFECTIVE  DATE:  0901  UTC,  May  27. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Camine,  Airspace  Specialist, 
System  Management  Branch,  Air  Traffic 
Division,  ACE-530,  FAA.  Central 
Region,  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  7. 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Reg\ilations  to 
designate  a  tremsition  area  at  Burlington. 
Kansas  (57  FR  57708).  Interested 
persons  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Except  for  editorial  changes,  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  The  coordinates  for  this 
airspace  are  based  on  North  American 
Datum  83.  Transition  areas  are 
published  in  §  71.181  of  FAA  Order 
7400.7A,  dated  November  2. 1992.  and 
effective  November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  designates 
a  700-foot  transition  area  at  Burlington. 
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Kansas.  To  enhance  airport  usage,  a  new 
instrument  approach  procedure  has 
been  developed  for  the  Coffey  County 
Airport,  Burlington,  Kansas,  utilizing 
the  Burlington  nondirectional  radio 
beacon.  The  establishment  of  a  new 
instrument  approach  procedure  entails 
designation  of  a  transition  area  at 
Burlington,  Kansas,  at  and  above  700 
feet  above  ground  level.  Transition  areas 
are  designed  to  contain  instrument 
flight  rule  operations  in  controlled 
airspace  during  portions  of  the  terminal 
operation  and  enroute  environment. 
This  action  is  to  ensure  segregation  of 
aircraft  using  the  approach  procedure 
under  instrument  flight  rules  (IFR)  and 
other  aircraft  operating  under  visual 
flight  rules  (VFR). 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a  "major 
rule". under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  ofSubjecU  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


PART  71  [AMENDEDl 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0. 10854,  24  FR  9565,  3  CFR,  195^ 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f71.1    [Amwided] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27. 1992.  is  amended  as 
follows: 


Section  71.181    Designation  of 
Transition  Area 


ACE  KS  TA  Burlington.  KanMS  [New] 

Coffey  County  Airport 

(lat.  38''18'00"N,  long.  95''43'18"W) 

That  airspace  oxtending  upward  from  700 
feet  above  the  surface  within  a  6  nautical 
mile  radius  of  Coffey  County  Airport  and 
within  2.5  nautical  miles  each  side  of  the 
186°  bearing  from  the  Coffey  County  Airport 
extending  from  the  6  nautical  mile  radius  to 
7  nautical  miles  south  of  the  airport. 

Issued  in  Kansas  City.  Missouri,  on  March 
24. 1993. 

Garsncc  E.  Newtwrn, 

Manager.  Air  Traffic  Division,  Central  Region. 

[FR  Doc.  93-8363  Filed  4-«-93;  8:45  am) 

BILUNO  COOE  4*10-13-M 


14  CFR  Part  73 

[Airspace  Docket  No.  92-AGL-18] 

Establishment  of  Restricted  Area  R- 
5401;  Devils  Lake,  NO 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTJON:  Final  rule. 


SUMMARY:  This  amendment  establishes 
Restricted  Area  R-5401  Devils  Lake. 
ND.  from  the  surface  to  5.000  feet  mean 
sea  level  (MSL).  The  restricted  area  will 
be  located  at  Camp  Grafton  South.  Eddy 
County.  ND.  This  area  will  support 
training  requirements  of  the  North 
Dakota  Army  National  Guard,  which 
currently  must  travel  to  distant  out-of- 
state  facilities  for  training. 

EFFECTIVE  DATE:  0901  UTC.  May  27. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

McElroy.  Military  Operations  Program 
Office  (ATM^20),  Office  of  Air  Traffic 
System  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-7686. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  24. 1992.  the  FAA 
proposed  to  amend  part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  73)  to  establish  Restricted  Area  R- 
5401  Devils  Lake,  ND,  from  the  surface 
to  5.000  feet  MSL  (57  FR  55175). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  v^rritten 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  As  proposed,  the  original 
description  of  R-5401  listed  29 


reference  points  congruent  with  the 
Camp  Grafton  property  boundaries. 
After  review  it  was  determined  that  the 
size  of  the  area  required  to  contain  the 
hazardous  activity  could  be  reduced  and 
still  remain  within  the  reservation 
property  boundary.  Therefore  the 
description  has  been  reduced  to  10 
reference  points.  Section  73.54  of  part 
73  of  the  Federal  Aviation  Regulations 
was  republished  in  FAA  Order  7400.8 
dated  November  1, 1991.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  establishes 
Restricted  Area  R-5401  Devils  Lake. 
ND.  The  restricted  area  will  be  used  by 
the  North  Dakota  Army  National  Guard 
and  will  be  activated  by  NOTAM  24 
hours  in  advance,  approximately  60 
days  per  year.  During  the  months  of 
June  and  July,  the  area  may  be  utilized 
24  hours  a  day  for  annual  training.  The 
area  will  be  used  for  weapons  firing, 
demolition,  and  cratering  charges  from 
the  surface  to  5.000  feet  MSL.  This  area 
will  support  training  requirements  of 
the  North  Dakota  Army  National  Guard 
which  currently  must  travel  to  distant 
out-of-state  facilities  for  training. 

Along  with  this  action,  the 
description  for  the  overlaying  Devils 
Lake  East  Military  Operations  Area  will 
be  modified  to  exclude  the  airspace 
within  the  restricted  area  during  those 
times  that  R-5401  is  active. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

An  environmental  assessment  of  the 
proposal  was  performed  by  the  Office  of 
the  Adjutant  General,  State  of  North 
Dakota,  which  the  FAA  adopts,  found 
no  significant  environmental  impact.  On 
the  basis  of  the  conclusions  contained 
in  the  environmental  assessment,  the 
FAA  finds  that  the  airspace  action 
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adopted  in  this  amendment  will  have  no 
significant  impact  on  the  environment. 
Use  of  the  subject  area  as  proposed  is 
consistent  with  existing  national 
environmental  policies  and  objectives  as 
set  forth  in  section  101(a)  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  would  not  significantly 
affect  the  quality  of  the  human 
environment  or  otherwise  include  any 
condition  requiring  consultation 
pursuant  to  section  102(2)(c)  of  NEPA. 

List  of  Subjects  in  14  C7R  Part  73 

Aviation  safety,  Restricted  areas. 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510. 1522;  E.O.  10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(g); 
14  CFR  11.69. 

§73.54    [Ammided] 

2.  Section  73.54  is  amended  as 
follows: 

R-5401  Devils  Lake,  ND  [New] 

Boundaries.  Beginning  at  laf.  47°41'C1"N., 
long.  98°41'15"W.;  to  lat.  4r39'23"N.,  long. 
98''40'17"W.;  to  lat.  47°39'23"N..  long. 
98"'39'57"W.;  to  lat.  47<'39'35"N..  long. 
98''39'39"W.;  to  lat.  47"'40'20"N..  long. 
98''38'01"W.;  to  lat.  47°40'20"N..  long. 
98''37'18"W.;  to  lat.  47''41'15"N..  long. 
98''37'18"W.;  to  lat.  47"'41'08"N..  long. 
98°39'14"W.;  to  lat.  47''41'10"N.,  long. 
98°39'57"W.:  to  lat.  47''41'01"N.,  long. 
98°40'17"\V.;  thence  to  the  point  of 
beginning. 

Altitudes.  Surface  to  5,000  feet  MSL. 

Time  of  designation.  As  scheduled  30  days 
in  advance  and  activated  by  NOTAM  24 
hours  in  advance.  Area  may  be  scheduled 
continuously  during  peak  training  periods 
]une  and  luly. 

Controlling  agency.  FAA,  Minneapolis 
ARTCC. 

Using  agency.  U.S.  Army,  Commander 
Camp  Grafton,  North  Dakota  Army  National 
Guard,  Devils  Lake,  ND. 

Issued  in  Washington,  DC,  on  March  30, 
1993. 

WUlia  C.  Nelson. 

Acting  Manager,  Airspace-Pules  and 
Aeronautical  Information  Division. 

[FR  Doc.  93-^361  Filed  4-8-93;  8:45  ami 

BILLMQ  COOC  MI0-19-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  5 

Delegations  of  Authority  and 
Organization;  Redelegation  of  the 
Center  for  Biologies  Evaluation  and 
Research  Program  Authorities 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
regulations  for  delegations  of  authority 
relating  to  program  authorities  for  their 
respective  areas  from  the  Director  of  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  certain  FDA  officials 
in  CBER.  This  action  is  being  taken  to 
redistribute  workload  and  to  expedite 
decisionmaking. 
EFFECTIVE  DATE:  April  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Rawlings,  Division  of  Management 
Systems  and  Policy  (HFA-340).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
4976. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  delegations  of  authority 
under  21  CFR  part  5  by  adding  new 
§  5.39  Redelegation  of  the  Center  for 
Biologies  Evaluation  and  Research 
Director's  program  authorities.  This 
section  gives  CBER  Associate  Directors, 
Office  Directors,  and  Division  Directors 
all  the  program  authorities  of  the 
Director,  CBER,  for  their  respective 
areas.  This  action  is  being  taken  to 
redistribute  workload  and  to  expedite 
decisionmaking. 

Further  redelegation  of  the  authority 
delegated  is  not  authorized.  Authority 
delegated  to  a  position  by  title  may  be 
exercised  by  a  person  officially 
designated  to  serve  in  such  position  in 
an  acting  capacity  or  on  a  temporary 
basis. 

List  of  Subjects  in  21  CFR  Part  5 

Authority  delegations  (Government 
agencies].  Imports,  Organization  and 
functions  (Government  agencies). 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  5  is 
amended  as  follows: 


PART  5— DELEGATIONS  OF 
AUTHORITY  AND  ORGANIZATION 

1.  The  authority  citation  for  21  CFR 
part  5  continues  to  read  as  follows: 

Authority:  5  U.S.C.  504,  552,  App.  2;  7 
U.S.Q  138a.  2271;  15  U.S.C.  638, 1261-1282, 
3701-371  la;  sees.  2-12  of  the  Fair  Packaging 
and  Ubeling  Act  (15  U.S.C.  1451-1461);  21 
U.S.Q  41-50.  61-63, 141-149.  467f,  679(b), 
801-886, 1031-1309;  sees.  201-903  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321-394);  35  U.S.Q  156;  sees.  301, 
302,  303,  307.  310,  311,  351,  352,  361,  362, 
1701-1706,  2101,  2125.  2127.  2128  of  the 
Public  Health  Service  Act  (42  U.S.Q  241, 
242.  242a,  2421,  242n,  243,  262,  263,  264, 
265.  300u-300u-5,  300aa-1,  300aa-25, 
300aa-27,  300aa-28);  42  U.S.Q  1395y, 
3246b,  4332,  4831(a),  10007-10008;  E.O. 
11490, 11921.  and  12591;  sees.  312,  313,  314 
of  the  National  Childhood  Vaccine  Injury  Act 
of  1986,  Public  Law  99-660  (42  U.S.Q 
300aa-1  note). 

2.  New  §  5.39  is  added  to  subpart  B 
to  read  as  follows: 

§  S.39    Redelegation  of  the  Center  for 
Biologic*  Evaluation  and  Research 
Director's  program  authorities. 

The  following  officials  are  authorized 
to  perform  all  the  functions  of  the 
Director,  Center  for  Biologies  Evaluation 
and  Research  (CBER)  with  regard  to 
program  authorities  for  their  respective 
areas: 

(a)  Associate  Directors,  CBER. 

(b)  Office  Directors,  CBER. 

(c)  Division  Directors,  CBER. 
Dated:  April  2. 1993. 

Michael  R.  Taylor, 

Depu  ty  Commissioner  for  Policy. 

[FR  Doc.  93-8296  Filed  4-8-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  njles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  oopotunify  to  parbcipate  in  the 
rule  making  p'ior  to  the  adoption  of  the  final 
njles. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9O-NM-20O-ADJ 

Alrworthir>es8  Directives;  Airbus 
Industrie  Model  A300-B4  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  prqposed  a  new  airworthiness 
directivie  (AD),  applicable  to  certain 
Airbus  Industrie  Model  A300-B4  series 
airplanes.  That  action  would  have 
required  a  one-time  detailed  visual 
inspection  to  detect  cracks  in  the  pylon 
rear  atteiGhment  sealing  angles,  and 
repair,  if  necessary.  Since  the  issuance 
of  the  NPRM,  the  Federal  Aviation 
Administration  (FAA)  has  issued  a 
separata  AD  that  includes,  as  part  of  its 
requirerhents,  the  inspection  and  repair 
that  would  have  been  required  by  this 
action.  Accordingly,  the  proposed  rule 
is  withdrawn. 

FOfl  FURTHER  INFORMATION  CONTACT:  Mr 
Greg  Holt,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA.  Transport  Airplane  Directorate. 
1601  Linjd  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  a  new 
airworthiness  directive  (AD),  applicable 
to  Airbus  Industrie  Model  A300-B4 
series  airplanes,  was  published  in  the 
Federal  Register  on  November  6.  1990 
(55  FR  46673).  The  proposed  rule  would 
have  required  a  one-time  detailed  visual 
inspection  to  detect  cracks  in  the  pylon 
rear  attachment  sealing  angles,  and 
repair,  if  necessary.  That  action  was 
prompted  by  reports  of  premature 
cracking  found  in  the  vertical  flange  of 
the  pylon  rear  attachment  sealing  angles 


on  in-service  airplanes.  The  proposed 
actions  were  intended  to  prevent 
reduced  structural  capability  of  the 
engine  pylon. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  issued  AD  93-01-24, 
Amendment  39-8478  (58  FR  6703. 
February  2. 1993).  which  includes,  as 
part  of  its  requirements,  inspection  and 
repair  procedures  identical  to  those 
proDosed  previously  by  this  action. 

upon  further  consideration,  the  FAA 
has  determined  that  issuance  of  the 
proposed  AD  is  not  necessary. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  90-NM-200-AD. 
published  in  the  Federal  Register  on 
November  6,  1990  (55  FR  46673)  is 
withdrawn. 

Issuud  in  Renton.  Washington,  on  Anril  5 
1993.  ^ 

Darreli  M.  Pederson. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-8327  Filed  4-«-93:  8:45  am] 

BILUNC  CODE  4BtO-13-P 


14  CFR  Part  39 

[Docket  No.  92-NM-206-AD] 

Airworthiness  Directives;  Gulfstream 
Model  G-^V  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airvyorthiness 


directive  (AD)  that  is  applicable  to 
certain  Gulfstream  Model  G-IV  series 
airplanes.  This  proposal  would  require 
inspection  of  the  data  plate  on  the 
bottom  of  the  hydraulic  brake  control 
module  (HBCM)  to  verify  the  part  and 
serial  numbers,  and  replacement  of  the 
HBCM.  if  necessary.  This  proposal  is 
prompted  by  a  landing  incident  that 
involved  a  malfunction  of  the  braking 
system.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent  a 
malfunction  of  the  braking  system, 
which  could  lead  to  reduced' 
controllability  of  the  airplane  on  the 
ground. 

DATES:  Comments  must  be  received  by 
June  7.  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-Mvl- 
206-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056.' 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Gulfstream  Aerospace,  P.O.  Box  2206. 
Savannah.  Georgia  31402-2206.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA.  Small 
Airplane  Directorate.  Atlanta  Aircraft 
Certification  Office.  1669  Phoenix 
Parkway,  suite  210C.  Atlanta,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Flanagan,  Aerospace  Engineer. 
Airframe  Branch.  ACE-120A.  Atlanta 
Aircraft  Certification  Office.  1669 
Phoenix  Parkway,  suite  210C,  Atlanta, 
Georgia  30349;  telephone  (404)  991- 
2910;  fax  (404)  991-3606. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
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in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-206-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  &  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-206-AD.  1601  Land  Avenue, 
S\V.,  Renton,  Washington  98055^056. 

Discussion 

An  operator  of  a  Gulfstream  Model  G- 
IV  series  airplane  reported  a  landing 
incident,  during  which  the  airplane  left 
the  runway.  The  airplane  was  not 
damaged  and  the  pilot  was  able  to  taxi 
it  to  the  terminal.  The  flight  crew 
reported  that,  upon  initial  brake 
application,  the  airplane  swerved  to  the 
right;  et  that  point,  both  crew  members 
applied  the  left  rudder  and  left  brake, 
but  they  were  unable  to  turn  the 
airplane  to  the  center  of  the  runway. 
The  flight  crew  also  reported  that  the 
nose  wheel  steering  (NWS)  appeared  to 
be  inoperative  at  the  time  of  the 
incident.  However,  following  the 
incident,  both  the  NWS  and  the  brakes 
appeared  to  operate  normally. 
Subsequent  investigation  revealed  that 
the  hydraulic  brake  control  module 
(HBCM)  contained  various  types  of 
contamination,  which  could  have 
caused  uncommanded  braking  if  such 
contamination  became  lodged  in  the 
small  orifices  used  to  control  brake 
pressure.  Since  the  contamination  was 
apparently  introduced  within  the  HBCM 
during  brake  manufacture,  all  part 
number  6004933-1  and  6004933-3 
brake  units  are  suspected  to  be 
contaminated.  Contamination  in  the 
HBCM,  if  not  corrected,  could  result  in 
a  malfunction  of  the  braking  system, 
which  could  lead  to  reduced 
controllability  of  the  airplane  on  the 
ground. 


The  brake  manufacturer  has  identified 
possible  sources  of  the  contamination 
and  has  established  a  new  process  for 
assembly  of  the  valves  that  will  prevent 
the  contamination  problems. 

The  FAA  has  reviewed  and  approved 
Gulfstream  Customer  Bulletin  No.  34, 
dated  August  24, 1992,  that  describes 
procedures  for  visually  inspecting  the 
data  plate  on  the  bottom  of  the  HBCM 
to  verify  the  part  and  serial  numbers, 
and  replacement  of  the  HBCM  if  suspect 
parts  are  detected.  The  inspection  will 
also  verify  the  valve  integrity,  including 
valve  cleanliness  and  stability. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  a  visual  inspection  of  the  data 
plate  on  the  bottom  of  the  HBCM  to 
verify  the  part  and  serial  numbers,  and 
replacement  of  the  HBCM,  if  necessary. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
customer  bulletin  described  previously. 

There  are  approximately  201 
Gulfstream  Model  G-IV  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  149 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  (Note:  If 
replacement  of  the  HBCM  is  necessary, 
the  manufacturer  will  supply 
replacement  parts  at  no  charge  to 
operators.)  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$32,780,  or  $220  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.13    [Ammd«d] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Gulfiitream:  Docket  92-NM-206-AD. 

Applicability:  Model  G-IV  series  airplanes; 
serial  numbers  1000  through  1200.  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  malfunction  of  the  braking 
system,  which  could  lead  to  reduced 
controllability  of  the  airplane  on  the  ground, 
accomplish  the  following: 

(a)  Within  9  months  after  the  effective  date 
of  this  AD,  visually  inspect  the  data  plate  on 
the  lx)ttom  of  the  hydraulic  brake  control 
module  (HBCM)  to  verify  the  part  and  serial 
numbers,  in  accordance  with  Gulfstream 
Customer  Bulletin  No.  34,  dated  August  24. 
1992. 

(1)  If  the  part  number  of  the  HBCM  is 
6004933-5,  no  further  action  is  required. 

(2)  If  the  part  number  of  the  HBCM  is 
6004933-3  and  a  "TA"  follows  the  serial 
nimiber,  prior  to  further  flight,  install  a  decal 
on  the  HBCM  in  accordance  with  Figure  1  of 
the  customer  bulletin. 

(3)  If  the  part  number  of  the  HBCM  is 
60O4933-3  and  there  is  no  "TA"  following 
the  serial  number,  or  if  the  part  number  is 
6004933-1.  prior  to  further  flight,  replace  the 
HBCM  with  one  having  part  number 
6004933-5,  in  accordance  with  the 
applicable  maintenance  manual. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atlanta  AGO. 
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Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  bo 
obtained  from  the  Atlanta  ACX). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  April  5 
1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-5328  Filed  4-8-93;  8:45  am) 

BJLLmC  CODE  4910-19-P 


14  CFR  Part  71 

[Airspace  Docket  No.  92-ANM-26] 

Proposed  Realignment  of  Jet  Routes 
J-163and  J-523 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
extend  segments  of  Jet  Routes  J-163  and 
1-523  located  in  the  vicinity  of 
Washington  State.  Oregon.  Idaho.  Utah. 
Wyoming,  and  Colorado.  This  proposal 
would  enhance  traffic  flow  and  reduce 
controller  workload  on  frequently  used 
high  altitude  routes. 
DATES:  Comments  must  be  received  on 
or  before  May  27. 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager.  Air 
Traffic  Division.  ANM-500.  Docket  No 
92-ANM-26,  Federal  Aviation 
Administration.  1601  Lind  Avenue. 
SW..  Renton.  WA  98055-4056. 

The  official  docket  may  be  examined 
in  the  Rules  Docket.  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW..  Washington,  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  VV.  Thomas.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240).  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 


by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basi 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identif}-  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
-    comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made; 
"Comments  to  Airspace  Docket  No.  92- 
ANM-26."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  hiture  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
extend  segments  of  J-163  and  J-523 
located  in  the  vicinity  of  Washington 
State,  Oregon,  Idaho,  Utah,  Wyoming, 
and  Colorado.  The  proposed  extension 
of  these  jet  routes  would  enhance  traffic 
flow  and  reduce  controller  workload  on 
frequently  used  high  altitude  routes.  Jet 
routes  are  published  in  §  71.607  of  FAA 
Order  7400.7A  dated  November  2, 1992, 
and  effective  November  27, 1992,  which 


is  incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  listed  in  this 
s     document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It,  • 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Jet  routes. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  QFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510:  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27.  1992.  is  amended  as 
follows: 

Section  71.607 /et  Routes 


1-163    [Revised! 

From  Baker,  OR.  via  Boise.  ID;  Pocatello, 
ID;  Rock  Springs.  WY;  to  Hayden.  CO. 

•         •  •         •         • 

J-523    [Revised] 

From  Bryce  Canyon,  UT;  Ely.  NV;  Rome. 
OR;  Kimberly,  OR;  Klickitat.  WA;  Seattle. 
WA:  Tatoosh.  WA;  Port  Hardy.  BC,  Canada; 
Sandspit.  BC.  Canada;  to  Annette  Island.  AK; 
excluding  the  airspace  within  Canada. 
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Issued  in  Washington,  DC,  on  April  1. 
1993. 

Harold  W.  B^kar, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
IFR  Doc.  93-6364  Filed  4-6-93;  8:45  am) 

BH.UNG  COOe  4t10-13-M 

14  CFR  Part  71 

[Airtpac*  Docket  No.  92-AEA-11] 

Proposed  Modification  of  VOR  Federal 
Airway  V-1 62 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
modify  VOR  Federal  Airway  V-162  by 
extending  the  airway  from  the  State  of 
Pennsylvania  to  Martinsburg,  WV.  This 
action  is  necessary  to  accommodate 
flights  destined  for  the  Washington- 
Dulles  International  Airport.  Extending 
V-162  to  the  Martinsburg,  WV,  area 
would  facilitate  air  trafHc  operations 
and  reduce  controller  workload. 
DATES:  Comments  must  be  received  on 
or  before  May  27, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division.  AEA-500,  Docket  No. 
92-AEA-ll,  Federal  Aviation 
Administration,  JFK  International 
Airport,  Fitzgerald  Federal  Bldg. 
Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
.presented  are  particularly  helpful  in 


developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AEA-ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-220,  800  Independence 
Avenue  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  uientify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  VOR  Federal  Airway  V-162  by 
extending  the  airway  from  State  of 
Pennsylvania  to  Martinsburg.  WV.  This 
action  is  necessary  to  accomodate  flights 
destined  for  the  Washington-Dulles 
International  Airport,  facilitate  air  traffic 
operations,  and  reduce  the  controllers' 
workload.  Domestic  VOR  Federal 
airways  are  published  in  §  71.123  of 
FAA  Order  7400.7A  dated  November  2, 
1992,  and  effective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airway  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 


The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  -  (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Domestic  VOR 
Federal  airways.  Incorporation  by 
reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AIMENDEO] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 


Section  71.123 
Airways 


Domestic  VOF  Federal 


V-162     (Revised) 

From  Martinsburg,  WV;  INT  Martinsburg 
058°  and  Harrisburg,  PA.  191°  radials; 
Harrisburg;  INT  Harrisburg  092°  and  East 
Texas,  PA.  251'  radials;  East  Texas; 
Allentown,  PA;  to  Huguenot.  NY. 
•         •         •         •         • 

Issued  in  Washington,  DC,  on  April  1, 
1993. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
IFR  Doc.  93-8359  Filed  4-8-93:  8:45  am) 
BtLUNG  cooe  4eil>-1S-M 
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14CFRPart73 

[Alr«pac«  Docket  No.  92-AEA-10] 

Proposed  Subdivision  of  Restricted 
Areas  R-6608A  and  R-6608B,  and 
Establishment  of  Restricted  Area  R- 
6608C;  VA 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTlOW;  Notice  of  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
subdivide  the  common  boundaries  of 
Restricted  Areas  R-6608A  and  B,  and 
establish  R-6608C.  This  subdivision 
vk'ould  facilitate  the  effective  use  of 
airspace  near  Washington  Dulles  Tower. 
DATES:  Comments  must  be  received  on 
or  before  May  27.  1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AEA-500,  Docket  No 
92-AEA-lO,  Federal  Aviation 
Administration,  JFK  International 
Airport.  Fitzgerald  Federal  Building, 
Jamaica,  NY  11430. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916.  800  Independence 
Avenue,  SW..  Washington.  DC. 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Powell,  Military  Operations  Program 
Office  (ATM-420).  Office  of  Air  Traffic 
System  Managmeent.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20591; 
telephone:  (202)  267-9327. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 


following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AEA-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
-    submitted  will  be  available  for 

examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center.  APA-220.  800  Independence 
Avenue.  SW..  Washington.  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  73  of  the  Federal 
Aviation  Regulations  (14  CFR  part  73)  to 
subdivide  the  internal  boundaries  of 
Restricted  Areas  R-6608A  and  R-6608B 
and  establish  Restricted  Area  R-6608C 
in  the  vicinity  of  Quantico.  VA.  This 
proposed  modification  resulted  fi-om 
negotiations  between  the  FAA  and  the 
U.S.  Marine  Corps  in  Quantico,  VA. 
These  changes  are  completely  contained 
within  existing  restricted  airspace.  No 
additional  restricted  airspace  is  created 
by  this  action.  This  action  would  lessen 
the  burden  on  the  public  by  releasing 
more  airspace  to  the  public  when 
Restricted  Area  R-6608C  is  not  in  use 
thereby  enhancing  the  flow  of  air  traffic 
in  the  area.  Section  73.66  of  part  73  of 
the  Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8A 
dated  March  3, 1993. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ect8  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510, 1522;  E.G.  10854.  24  FR  9565.  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C.  106(a); 
14  CFR  11.69. 


S  73.66    [Amwided] 

2.  Section  73.66  is  amended  as 
follows: 

R-6608A    Quantico.  VA—lAmended] 

Boundaries.  Beginning  at  lat.  38"35'10"  N., 

long.  77°34'06"W.;  to  lat.  3&''37'0O"  N.. 

long.  77*34'06''  W.;  to  lat.  38''37'50"  N.. 

long.  77''32'19"W.;  to  lat.  38''37'17"  N.. 

long.  77*27'44"  W.;  to  lat.  38''35'35"  N.. 

long.  77»27'44"  W.;  to  the  point  of 

beginning. 
Designated  altitudes.  Surface  to  10,000  feet 

MSL 
Time  of  designation.  0500  to  2400  local  time 

daily;  other  times  by  NOT  AM  24  hours 

in  advance. 
Controlling  agency.  FAA,  Dulles  ATCT. 
Using  agency.  U.S.  Marine  Corps, 

Commanding  General,  Marine  Corps 

Development  and  Education  Command. 

Quantico,  VA. 

R-6608B    Quantico.  VA— (Amended] 

Boundaries.  Beginning  at  lat.  38°35'10"N.. 

long.  77<'34'06"  W.;  to  lat.  38''35'35"  N.. 

long.  77''27'44~  W.;  to  lat.  38°29'31"  N.. 

long.  77'27'44"  W.;  to  lat.  38°29'00"  N.. 

long.  77''28'44"  W.;  to  lat.  SB'S  1 '20"  N.. 

long.  77''34'06~  W.;  to  the  point  of 

beginning. 
Designated  altitudes.  Surface  to  10,000  feet 

MSL 
Time  of  designation.  0500  to  2400  local  time 

daily;  other  times  by  NOTAM  24  hours 

in  advance. 
Controlling  agency.  FAA,  Dulles  ATCT. 
Using  agency.  U.S.  Marine  Corps, 

Commanding  General.  Marine  Corps 

Development  and  Education  Command, 

Quantico,  VA. 
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R-6608C    Quantko.  VA— (New] 

Boundaries.  Beginning  at  lat.  3i*37'\7"  N., 
long.  77«27'44"  W.;  to  lat.  38»37'0(r  N., 
long.  77»25'33''  W.;  to  lat.  38»34'00"  N.. 
long.  77«23'59"  W.;  to  lat.  38«31'15"  N., 
long.  7r24'19"  W.;  to  lat.  38''29'31"  N.. 
long.  77°27'44"  W.;  to  the  point  of 
beginning. 

Designated  altitudes.  Surface  to  10,000  feet 
MSL. 

Time  of  designation.  0500  to  2400  local  time 
daily;  other  times  by  NOT  AM  24  hours 
in  advance. 

Controlling  agency.  FAA,  Dulles  ATCT. 

Using  agency.  U.S.  Marine  Corps, 

Commanding  General,  Marine  Corps 
Development  and  Education  Command, 
Quantico,  VA. 
Issued  in  Washington,  DC,  on  April  1, 

1993. 

Harold  W.  Becker, 

Manager,  Airspace-Fules  and  Aeronautical 

Information  Division.    - 

IFR  Doc.  93-8360  Filed  4-8-93;  8:45  ami 

NLUNC  CODE  4«10-1>-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200  and  270 

[R*l«aM  No.  IC-19381,  Fil«  No.  S7-13-93] 

RIN  323S-AF56 

Expedited  Procedure  for  Exemptive 
Orders  and  Expanded  Delegated 
Authority;  Correction 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Correction  to  proposing  release. 

SUMMARY:  This  document  contains  a 
correction  to  the  proposing  release 
which  was  published  Wednesday, 
March  31, 1993  (58  FR  16799).  The 
Commission  would  not  accept  requests 
to  reactivate  applications  that  have  been 
declared  abandoned.  If  an  applicant 
subsequently  decides  to  pursue  an 
abandoned  application,  the  applicant 
must  file  a  new  application. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  M.  O'Toole,  Attorney,  or  Diane 
C.  Bhzzard,  Assistant  Ehrector,  both  at 
(202)  272-2048,  Office  of  Regulatory 
Policy,  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549. 

SUPPt.EMENTARY  INFORMATION: 

Accordingly,  the  publication  on  March 
31, 1993  of  the  proposing  release,  which 
was  the  subject  of  FR  Doc.  93-7440,  is 
corrected  as  follows:  On  page  16803  in 
the  third  column,  beginning  in  the 
sixteenth  Hne  of  section  n.B.,  remove 
the  sentence  following  the  words  "a 
hearing"  and  before  the  sentence 


beginning  "The  Commission 
requests.*  •  *  " 

By  the  Commission. 

Dated:  April  S,  1993. 
Margaret  H.  McFarUnd, 
Dep  u  ty  Secretary. 
IFR  Doc  93-8307  Filed  4-8-93;  8:45  am) 
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DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Proposed  Amendments  to 
Administrative  Manual — Rules  of 
Practice  and  Procedure;  Public 
Hearings 

AGENCY:  [Delaware  River  Basin 

Commission. 

ACTION:  Proposed  rules  and  public 

hearings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  public  hearings  to  receive 
comments  on  proposed  amendments  to 
its  Rules  of  Practice  and  Procedure 
relating  to  the  control  of  nonpoint 
sources  of  pollution  in  the  drainage  area 
to  classified  Special  Protection  Waters 
of  the  Basin. 

In  addition,  the  Commission  is 
proposing  related  revisions  to  its 
Comprehensive  Plan,  Water  Code  of  the 
Delaware  River  Basin  and 
Administrative  Manual — Part  III  Water 
Quality  Regulations.  Supplementary 
background  information  and  a  simimary 
of  the  proposed  amendments  to  the 
Comprehensive  Plan,  Water  Code  and 
Water  Quality  Regulations  are  published 
elsewhere  in  the  Notices  section  of  this 
issue  of  the  Federal  Register. 

Those  proposed  revisions  present  a 
three-pronged  approach  to  control 
nonpoint  sources  of  pollution  in 
drainage  areas  to  Special  Protection 
Waters.  The  first  prong  addresses  new 
nonpoint  sources  on  a  project-by-project 
basis  through  the  Commission's  project 
review  process  under  Section  3.8  of  the 
Delaware  River  Basin  Compact;  through 
USEPA's  NPDES  stormwater  permitting 
regulations;  and  on  a  discretionary  basis 
when  needed.  The  second  prong 
addresses  new  and  existing  nonpoint 
sources  on  a  priority  watershed  basis. 
For  priority  watersheds,  watershed 
nonpoint  source  management  plans 
would  be  developed  and  implemented. 
The  third  prong  would  encourage  the 
development  and  implementation  of 
watershed  nonpoint  source  plans  on  a 
voluntary  basis  in  watersheds  which  are 
not  considered  the  highest  priority  of 
the  Commission.  A  process  to  identify 


priority  watersheds  and  develop 
watershed  nonpoint  source  management 
plans  is  included  in  the  proposal. 

The  proposed  amendments  to  the 
Rules  of  Practice  and  Procedure  would 
add  two  new  categories  to  those  now 
required  to  be  submitted  to  the 
Commission  for  review  and  approval 
under  Section  3.8  of  the  Compact:  those 
projects  required  to  obtain  a  permit 
under  the  USEPA's  NPDES  stormwater 
regulations  and  any  other  activity  the 
Commission  believes  may  generate 
increased  nonpoint  source  pollution 
loads  having  potential  substantial 
impact  on  Special  Protection  Waters. 

DATES:  The  public  hearings  are 
scheduled  as  follows: 

June  16, 1993  beginning  at  1:30  p.m. 
and  continuing  until  4:30  p.m.,  as  long 
as  there  are  people  present  wishing  to 
testify. 

June  22, 1993  beginning  at  2  p.m.  and 
continuing  until  5  p.m.,  as  long  as  there 
are  people  present  wishing  to  testify. 

June  22, 1993  beginning  at  7  p.m.  and 
continuing  until  9:30  p.m.,  as  long  as 
there  are  people  present  wishing  to 
testify. 

The  deadline  for  inclusion  of  written 
comments  in  the  hearing  record  will  be 
announced  at  the  hearings. 

ADDRESSES:  The  June  16, 1993  hearing 
will  be  held  in  the  New  Castle  County 
Council  Chambers,  First  Floor  of  the 
City/County  Building,  800  French 
Street,  Wilmington,  Delaware. 

The  June  22, 1993  hearings  will  be 
held  in  the  Ballroom  of  the  Inn  at  Hunt's 
Landing,  900  Routes  6  &  209, 
Matamoras,  Pennsylvania. 

Written  comments  should  be 
submitted  to  Susan  M.  Weisman, 
Delaware  River  Basin  Commission,  P.  O. 
Box  7360,  West  Trenton,  New  Jersey 
08628. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission,  P.  O.  Box  7360,  West 
Trenton,  New  Jersey  08628.  Telephone 
(609) 883-9500  X203. 

SUPPl£MENTARY  INFORMATION:  Copies  of 
the  full  text  of  the  proposed 
amendments  and  the  Administrative 
Manual — Rules  of  Practice  and 
Procedure  may  be  obtained  by 
contacting  Ms.  Weisman  at  the  address 
provided  in  FOR  FURTHER  INFORMATION 
CONTACT.  Persons  wishing  to  testify  are 
requested  to  notify  the  Secretary  in 
advance.  Written  comments  on  the 
proposed  amendments  should  also  be 
submitted  to  the  Secretary. 

Delaware  River  Basin  Compact,  75  Stat. 
688. 
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Dated.  March  30, 1993. 
Susan  M.  Weuman, 

Secretory. 

(FR  Doc  93-8232  Filed  4-6-93;  8:45  ami 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  518 
RIN3141-AA06 

National  Environmental  Policy  Act 
Procedures 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  National  Indian  Gaming 
Commission  is  proposing  this  rule  for 
the  purpose  of  describing  the 
procedures  the  Commission  proposes  to 
adopt  pursuant  to  the  National 
Environmental  Policy  Act  of  1969. 
These  proposed  regulations  supplement 
the  regulations  promulgated  by  the 
Council  on  Environmental  Quality. 
DATES:  Comments  must  be  received  by 
May  10, 1993. 

ADDRESSES:  Comments  may  be  mailed 
to:  NEPA  Rule  Comments,  National 
Indian  Gaming  Commission,  suite  250, 
1850  M  St.,  NW.,  Washington.  DC 
20036-5803.  Comments  may  be  . 
delivered  to  the  Commission  between 
the  hours  of  9  a.m.  and  5  p.m.,  Monday 

through  Friday,  or  faxed  to  (202)  632- 
7066  (not  a  toll-free  number).  Comments 

may  be  inspected  by  the  public  between 

the  hours  of  9  a.m.  and  noon  and  2  p.m. 

to  5  p.m.,  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Carletta  at  (202)  632-7003,  ext. 

34,  or  by  facsimile  at  (202)  632-7066 

(not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Indian  Gaming  Regulatory  Act 
(IGRA,  or  the  Act),  25  U.S.C.  2701  et 
seq.,  was  signed  into  law  on  October  17. 
1988.  The  IGRA  established  the 
National  Indian  Gaming  Commission 
(NIGC,  or  the  Commission).  The  IGRA 
classifies  gaming  into  class  I,  class  n 
and  class  III.  The  tribes  have  exclusive 
jurisdiction  over  class  I  gaming.  Class  n 
gaming  is  regulated  by  the  tribes  and  the 
Commission.  Class  in  gaming  is 
regulated  by  individual  tribes  and  states 
under  negotiated  tribal-state  compacts, 
with  the  Commission  exercising  a 
limited  role. 

On  August  15. 1991,  the  Commission 
published  final  rules  (56  FR  40702) 
requiring  class  U  gaming  operations  to 


compute  and  pay  to  the  Commission  the 
annual  fee.s  requir«d  by  section  2717  of 
tho  IGR,\.  On  April  9, 1992  (57  FR 
12382),  the  Commission  published  a 
final  rule  that  defines  key  statutory 
_    terms,  notably  clarifying  the  distinctions 
between  class  II  gaming  (regulated  by 
tribes  and  the  Commission)  and  class  III 
gaming  (regulated  under  negotiated 
tribal-state  compacts). 

The  Commission  also  published  final 
rules  regarding  its  review  and  approval 
of  tribal  gaming  ordinances  and 
resolutions  under  sections  2710  and 
2712  of  the  Act  (58  FR  5802  Oanuary  22, 
1993)),  Privacy  Act  procedures  (58  FR 
5814  Oanuary  22, 1993)),  compliance 
and  enforcement  procedures  under 
sections  2705  and  2706  of  the  Act  (58 
-    FR  5833  (January  22, 1993)).  and  review 
and  approval  of  management  contracts 
under  sections  2711  and  2712  of  the 
IGRA  (58  FR  5818  (January  22, 1993)). 
Section  2711(h)  of  the  IGRA  transferred 
to  the  Commission  the  authority  of  the 
Secretary  of  the  Interior  under  25  U.S.C. 
81  to  review  and  approve  management 
contracts  concerning  Indian  gaming. 
Sections  2710(d)(9)  and  2711  of  the 
IGRA  require  tribes  to  submit  new 
management  contracts  to  the  Chairman 
of  the  Commission  for  his  or  her  review 
and  approval  and  provide  standards  for 
approval.  Section  2712  contains 
standards  and  procedures  for  the 
Chairman's  review  of  existing 
management  contracts. 

The  Commission  also  published 
proposed  rules  regarding  disclosure  of 
information  under  the  Freedom  of 
Information  Act  (57  FR  55212 
(November  24, 1992)). 

The  regulations  proposed  today 
provide  strategies  and  procedures  the 
Commission  proposes  to  adopt  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  42  U.S.C.  4321  et 
seq.  Congress  enacted  NEPA  to 
encourage  a  national  policy  of 
protecting,  enhancing,  and  restoring  the 
quality  of  the  human  environment.  The 
Council  on  Environmental  Quality 
(CEQ),  established  pursuant  to  NEPA, 
promulgated  implementing  regulations 
at  40  CFR  parts  1501  through  1508 
NEPA  and  the  CEQ's  regulations  require 
every  federal  agency  to  establish 
procedures  and  strategies  that  give 
appropriate  consideration  to  the 
environmental  consequences  of  federal 
agency  actions. 


National  Environmental  Policy  Act 
Procedures 

The  purpose  of  these  proposed 
regulations  is  to  inform  the  public  of  the 
procedures  and  policies  the 
Commission  proposes  to  adopt  pursuant 
to  NEPA.  The  proposed  regulations 


supplement,  rather  than  supersede,  the 
CEQ's  regulations.  The  proposed 
regulations  explain  the  Commission's 
policies  regarding  the  use  of 
environmental  information  in  its 
planning  and  decision-making.  The 
regulations  also  would  require  the 
Commission  to  be  responsible  for  the 
preparation  of  environmental  analyses 
concerning  actions  of  the  Commission 
that  may  have  a  significant  impact  on 
the  quahty  of  the  human  environment 
Accordingly,  §  518.4  of  the  proposed 
regulations  sets  forth  the  policies  the 
Commission  is  proposing  to  adopt  to 
ensure  compliance  with  NEPA  and  the 
CEQ  regulations. 

Public  participation  is  an  important 
aspect  of  the  NEPA  process. 
Accordingly.  §  518.5  of  the  proposed 
regulations  provides  procedures  to 
ensure  such  public  involvement.  Under 
that  section,  the  Commission  proposes 
to  give  notice  to  the  public  of  the 
availability  of  environmental  documents 
prepared  during  the  NEPA  process.  This 
section  would  also  require  the 
Commission  to  provide  public  notice  of 
NEPA-related  hearings  and  public 
meetings  concerning  proposed  federal 
actions  in  which  the  Commission  is 
involved.  The  way  in  which  notice  will 
be  provided  will  be  determined  on  a 
case  by  case  basis  depending  upon  the 
magnitude  and  effects  of  a  particular 
proposed  action. 

The  CEQ's  regulations  implementing 
NEPA  contain  requirements  for  the 
designation  of  lead  and  cooperating 
agencies  for  proposed  actions  involving 
more  than  one  federal  agency.  A 
determination  of  agency  status  as  a  lead 
or  cooperating  agency  is  made  using 
various  factors  set  out  in  the  CEQ's 
regulations.  A  lead  agency  has  the 
ultimate  responsibility  for  the  content  of 
an  EA  or  EIS.  A  cooperating  agency  is 
responsible  for  the  development  of 
information  and  the  preparation  of 
environmental  analyses  at  the  request  of 
the  lead  agency. 

The  Commission  believes  that  in  any 
instances  where  it  is  involved  in  the 
preparation  of  environmental 
documents,  other  federal  agencies  will 
also  be  involved  due  to  various  federal 
actions.  Such  federal  actions  could 
include  the  lending  of  federal  monies  to 
a  tribe  for  activities  related  to  tribal 
gaming,  or  approving  a  lease  of  tribal 
lands  for  gaming.  In  such  cases,  the 
Commission  will  cooperate  in  the 
preparation  of  environmental 
documents.  Section  518.7  contains 
provisions  for  the  Commission's  role  as 
a  lead  or  cooperating  agency  in 
proposed  federal  actions  when  the 
preparation  of  environmental 
documents  is  necessary. 
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Under  NEPA,  proposed  agency 
actions  fit  one  of  three  categories.  First, 
a  proposed  action  which  normally  has 
no  significant  impact  on  the  quality  of 
the  human  environment  is  termed  a 
Categorical  Exclusion.  Actions  listed  as 
Categorical  Exclusions  normally  do  not 
require  the  preparation  of 
environmental  documents.  The 
Commission  believes  that  most  of  its 
actions  fall  into  this  category.  Section 
518.9  of  the  proposed  regulations. 
Categorical  Exclusions,  lists  such 
actions. 

The  second  category  comprises 
actions  normally  requiring  Xhe 
preparation  of  an  Environmental 
Assessment  (EA).  An  EA  must  be 
prepared  when  the  environmental 
consequences  of  a  particular  action  are 
unclear  and  need  to  be  further  defined. 
Preparation  of  an  EA  leads  to  one  of  two 
resuhs.  If  the  EA  reveals  that  the 
proposed  action  may  have  a  significant 
impact  on  the  quality  of  the  human 
environment,  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
(discussed  below)  is  required.  On  the 
other  hand,  if  the  EA  reveals  that  the 
proposed  action  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment,  a  finding  of  no  significant 
impact  (FONSI)  is  required. 

The  Commission  believes  the 
Chairman's  authority,  under  sections 
2711  and  2712  of  the  IGRA,  to  approve 
management  contracts  and 
modifications  to  management  contracts 
may  trigger  the  NEPA  process  and 
require  the  preparation  of  an  EA  when 
such  contracts  contain  provisions  for 
the  development  and  construction  of 
gaming  operations  or  parts  thereof. 
Section  518.10  proposes  to  require  the 
preparation  of  an  EA  in  such  cases. 
Section  518.10  also  provides  general 
procedures  for  the  preparation  of  all 
EAs. 

The  third  category  consists  of  actions 
normally  requiring  the  preparation  of  an 
EIS.  An  EIS  is  necessary  when  a 
proposed  action  may  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  An  EIS  is  a  detailed 
written  statement  containing  a  full 
discussion  of  all  significant 
environmental  impacts  of  and 
alternatives  to  a  proposed  action.  An 
EIS  is  necessary  when,  as  a  result  of  an 
EA,  there  is  a  finding  that  a  proposed 
action  will  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
Section  518.11  contains  provisions 
regarding  the  content  of  EISs. 

Under  NEPA  and  the  CEQ's 
regulations,  federal  agencies  are 
required  to  take  full  responsibility  for 
the  accuracy,  scope,  and  content  of 
environmental  documents.  Federal 


agencies  may,  however,  j)ermit  a  party 
other  than  the  agency  to  prepare  EAs. 
When  an  agency  allows  a  third  party  to 
prepare  an  EA  the  agency  is  required  to 
evaluate  and  verify  the  information 
contained  in  the  eA,  and  is  responsible 
for  the  accuracy,  scope,  and  content  of 
the  document.  Federal  agencies  may 
also  hire  third  party  contractors  to 

grepare  EISs  if  the  contractor  is  selected 
y  the  agency  and  has  signed  a 
disclosure  statement  denying  any 
financial  or  other  interest,  in  the 
outcome  of  the  proposed  federal  action. 
Section  518.12  implements  these 
provisions. 

Regulatory  Matters 

Executive  Order  12291  and  the 
Hegulatory  Flexibility  Act 

The  Commission  has  determined  that 
this  document  is  not  a  major  rule  under 
Executive  Order  12291.  The  proposed 
rule  will  not  have  any  significant  effects 
on  the  economy  or  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
federal,  state,  or  local  governments, 
agencies  or  geographical  regions.  The 
proposed  rule  will  not  have  any  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  export/import  market. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  the 
Commission  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
proposed  rule  is  procedural  in  nature,  it 
will  not  impose  substantive 
requirements  that  could  be  deemed 
impacts  within  the  scope  of  the  IGRA. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
approval  as  required  by  44  U.S.C.  3501 
et  seq.  The  collection  of  this  information 
will  not  be  required  until  it  has  been 
approved  by  OMB. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  proposed  rulemaking  does  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  that  no 
detailed  statement  is  required  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969. 

Executive  Order  12778 

The  Chairman  of  the  NIGC  has 
certified  to  OMB  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)(2)  of  Executive 


Order  12778,  "Civil  Justice  Reform,"  56 
FR  55195,  October  25, 1991. 

Dated:  March  23, 1993. 
Anthony  J.  Hope. 

Chairman,  National  Indian  Gaming 
Commission. 

List  of  Subjects  in  25  CFR  Part  518 

Environmental  impact  statements, 
reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  III  of  title  25  of  the 
code  of  Federal  Regulations  is  proposed 
to  be  amended  by  adding  part  518  to 
subchapter  A. 

PART518-NATIONAL 
ENVIRONMENTAL  POLICY  ACT 
PROCEDURES 

518.1  Purpose  and  scope. 

518.2  Definitions  under  this  part. 

518.3  Responsibilites. 

518.4  Policy. 

518.5  Public  involvement. 

518.6  Adoption  of  previously  drafted 
environmental  documents  prepared  by 
other  Federal  agencies. 

518.7  Lead  and  cooperating  agencies. 

518.8  Types  of  actions. 

518.9  Categorical  exclusions. 

518.10  Environmental  assessments. 

518.11  Environmental  impact  statements. 

518.12  Preparation  of  environmental 
assessments  and  environmental  impact 
statements. 

Authority:  25  U.S.C.  2701  et  seq.;  42  U.S.C 
4321  etseq. 

S  518.1    PurpoM  and  acope. 

This  part  contains  the  regulations  of 
the  National  Indian  Gaming 
Commission  (NIGC,  or  the  Commission) 
implementing  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.).  NEPA 
established  a  national  policy  for  the 
protection,  enhancement,  and 
restoration  of  the  human  environment. 
The  Council  on  Environmental  Quality 
(CEQ),  established  pursuant  to  NEPA, 
promulgated  implementing  regulations 
at  40  CFR  parts  1501  through  1508. 
NEPA  and  the  CEQ's  regulations  require 
all  Federal  agencies  to  develop 
procedures  that  give  appropriate 
consideration  to  the  environmental 
consequences  of  proposed  federal 
agency  actions  that  will  affect  the 
quality  of  the  human  environment.  This 
part  supplements  the  NEPA  regulations 
promulgated  by  the  CEQ. 

f518J    Dafinitiona  undar  this  pan 

As  used  in  this  part,  the  following 
terms  have  the  specified  meanings: 
(a)  Categorical  exclusion  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  eff^ect  on  the  human 
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environment  and  which  have  been 
found  to  have  no  such  effect  and  for 
which  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

(b)  Cooperating  agency  means  any 
Federal  agency  other  than  a  lead  agency 
which  has  jurisdiction,  by  law  or  special 
expertise,  with  respect  to  any 
environmental  impact  involved  in  a 
proposal  (or  a  reasonable  ahemative)  for 
legislation  or  other  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  A  State  or  local 
agency  of  similar  qualifications  or. 
when  the  effects  are  on  a  reservation,  an 
Indian  tribe,  may  by  agreement  with  the 
lead  agency  become  a  cooperating 
agency. 

(c)  Cumulative  impact  is  the  impact 
on  the  environment  which  results  fi-om 
the  incremental  impact  of  an  action 
when  added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions 
regardless  or  what  agency  (Federal  or 
non-Federal)  or  person  undertakes  such 
other  actions.  Cumulative  impacts  can 
result  from  individually  minor  but 
collectively  significant  actions  taking 
place  over  a  period  of  time. 

(d)  Effects  include: 

(1)  Direct  effects,  which  are  caused  by 
the  action  and  occtir  at  the  same  time 
and  place. 

(2)  Indirect  effects,  which  are  caused 
by  the  action  and  are  later  ih  time  or 
farther  removed  in  distance,  but  are  still 
reasonably  foreseeable.  Indirect  effects 
may  include  growth  inducing  effects 
and  other  effects  related  to  induced 
changes  in  the  pattern  of  land  use. 
population  density  or  growth  rate,  and 
related  effects  on  air  and  water  and 
other  natural  systems,  including 
ecosystems. 

(3)  "Effects"  and  "impacts"  as  used  in 
this  part  are  synonymous.  Effects 
includes  ecological  (such  as  the  effects 
on  natural  resources  and  on  the 
components,  structures,  and  functioning 
of  affected  ecosystems),  aesthetic, 
historic,  cultural,  economic,  social,  or 
health  effects,  whether  direct,  indirect, 
or  cumulative.  Effects  may  also  include 
those  resulting  from  actions  which  may 
have  both  beneficial  and  detrimental 
effects,  even  if  on  balance  the 
Commission  believes  that  the  effect  will 
be  beneficial. 

(e)  Environmental  assessment  means: 
(1)  A  concise  public  document  for 
which  the  Commission  is  responsible 
that  serves  to: 

(i)  Briefly  provide  sufficient  evidence 
and  analysis  for  determining  whether  to 
prepare  an  environmental  impact 
statement  or  a  finding  of  no  significant 
impact. 


(ii)  Aid  in  compliance  with  NEPA 
when  no  environmental  impact 
statement  is  necessary. 

(iii)  Facilitate  preparation  of  an 
environmental  impact  statement  when 
one  is  necessary. 

(2)  An  environmental  assessment 
shall  include  brief  discussions  of  the 
need  for  the  proposal,  of  alternatives  as 
required  by  secUon  102(2){E)  of  NEPA, 
of  the  environmental  impacts  of  the 
proposed  action  and  alternatives,  and  a 
listing  of  agencies  and  persons 
consulted. 

(f)  Environmental  document  includes 
the  documents  contained  in  paragraphs 
(e).  (g).  (h),  and  (m)  of  this  section. 

(g)  Environmental  impact  statement 
means  a  detailed  written  statement  as 
required  by  section  102(2)(C)  of  NEPA. 

(h)  Finding  of  no  significant  impact 
means  a  document  prepared  by  the 
Commission,  when  the  Commission  is 
acting  as  a  lead  agency,  briefly 
presenting  the  reasons  why  an  action, 
other  than  a  categorical  exclusion,  will 
not  have  a  significant  effect  on  the 
human  environment  and  for  which  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  It  shall 
Include  an  environmental  assessment  or 
a  summary  of  an  environmental 
assessment  and  shall  note  any  other 
environmental  documents  related  to  it 
If  the  assessment  is  included,  the 
finding  need  not  repeat  any  of  the 
discussion  in  the  assessment  but  may 
incorporate  the  assessment. 

(i)  Human  environment  shall  be 
interpreted  comprehensively  to  include 
the  natural  and  physical  environment 
and  the  relationship  of  people  with  that 
environment.  This  means  that  economic 
or  social  effects  are  not  intended  by 
themselves  to  require  preparation  of  an 
environmental  impact  statement.  When 
an  environmental  impact  statement  is 
prepared  and  economic,  social,  natural, 
or  physical  environmental  effects  are 
interrelated,  then  the  environmental 
impact  statement  will  discuss  all  of 
these  effects  on  the  human 
environment. 

(j)  Lead  agency  means  the  agency  or 
agencies  preparing  or  having  taken 
primary  responsibility  for  preparing  an 
environmental  impact  statement, 
(k)  Mitigation  includes: 

(1)  Avoiding  an  impact  altogether  by 
not  taking  a  certain  action  or  parts  of  an 
action. 

(2)  Minimizing  impacts  by  limiting 
the  degree  or  magnitude  of  an  action 
and  its  implementation. 

(3)  Rectifying  an  impact  by  repairing, 
rehabilitating,  or  restoring  the  affected 
environment. 

(4)  Reducing  or  eliminating  an  impact 
over  time  by  preservation  and 


maintenance  operations  during  the  life 
of  the  action. 

(5)  Compensating  for  an  impact  by 
replacing  or  providing  substitute 
resources  or  environments. 

(1)  NEPA  process  means  all  measures 
necessary  for  compliance  with  the 
reouirements  of  NEPA. 

(m)  Notice  of  intent  means  a  notice 
that  an  environmental  impact  statement 
will  be  prepared  and  considered.  The 
notice  shall  briefly: 

(1)  Describe  the  proposed  action  and 
possible  alternatives. 

(2)  Describe  the  proposed  scoping 
process  including  whether,  when,  and 
where  any  scoping  meeting  will  be  held. 

(3)  State  the  name  and  address  of  the 
NEPA  Officer. 

(n)  Scope  consists  of  the  range  of 
actions,  alternatives,  and  impacts  to  be 
considered  in  an  environmental  impact 
statement.  The  scope  of  an  individual 
statement  may  depend  on  its 
relationships  to  other  statements.  To 
determine  the  scope  of  environmental 
impact  statements,  agencies  shall 
consider  3  types  of  actions.  3  types  of 
alternatives,  and  3  types  of  impacts. 
They  include: 

(1)  Action,  (i)  Connected  actions, 
which  means  that  they  are  closely 
related  and  therefore  should  be 
discussed  in  the  same  impact  statement. 
Actions  are  connected  if  they: 

(A)  Automatically  trigger  other 
actions  which  may  require 
environmental  impact  statements. 

(B)  Cannot  or  will  not  proceed  unless 
other  actions  are  taken  previously  or 
simultaneously. 

(C)  Are  interdependent  parts  of  a 
larger  action  and  depend  on  the  larger 
action  for  their  justification. 

(ii)  Cumulative  actions,  which  when 
viewed  with  other  proposed  actions 
have  cumulatively  significant  impacts 
and  should  therefore,  be  discussed  in 
the  same  impact  statement. 

(iii)  Similar  actions,  which  when 
viewed  with  other  reasonably 
foreseeable  or  proposed  agency  actions 
have  similarities  that  provide  a  basis  for 
evaluating  their  environmental 
consequences  together,  such  as  common 
timing  or  geography.  An  agency  may 
wish  to  analyze  these  actions  in  the 
same  impact  statement.  It  should  do  so 
when  the  best  way  to  assess  adequately 
the  combined  impacts  of  similar  actions 
or  reasonable  alternatives  to  such 
actions  is  to  treat  them  in  a  single 
impact  statement. 

(2)  Alternatives,  (i)  No  action 
alternative. 

(ii)  Other  reasonable  courses  of 
actions. 

(iii)  Mitigation  measures  (not  in  th» 
proposed  action). 
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(3)  Impacts,  (i)  Direct  impacts, 
(ii)  Indirect  impacts, 
(iii)  Cumulative  impacts. 

(0)  Significantly,  as  used  in  NEPA  and 
tliis  part,  requires  consideration  of  both 
context  and  intensity: 

(1)  Context.  This  means  that  the 
significance  of  an  action  must  be 
analyzed  in  several  contexts  such  as 
society  as  a  whole,  the  affected  region, 
the  affected  interests,  and  the  locality. 
Si(?iificance  varies  with  the  setting  of 
the  proposed  action.  For  instance,  in  the 
case  of  a  site-speciBc  action, 
significance  would  usually  depend 
upon  the  effects  in  the  locale  rather  than 
in  the  world  as  a  whole.  Both  short  and 
long  term  effects  are  relevant. 

(2)  Intensity.  This  refers  to  the 
severity  or  impact.  Responsible  officials 
must  bear  in  mind  that  more  than  one 
agency  may  make  decisions  about 
partial  aspects  of  a  major  action.  The 
following  should  be  considered  in 
evaluating  intensity: 

(i)  Impacts  that  may  be  both  beneHdal 
and  adverse.  A  significant  effect  may 
exist  even  if  the  Commission  believes 
that  on  balance  the  effect  will  be 
beneficial. 

(ii)  The  degree  to  which  the  proposed 
action  affects  public  health  or  safety. 

(iii)  Unique  characteristics  of  the 
geographic  area  such  as  proximity  to 
historic  or  cultural  resources,  park 
lands,  prime  farmlands,  wetlands,  wild 
and  scenic  rivers,  or  ecologically  critical 
areas. 

(iv)  The  degree  to  which  the  effects  on 
the  quality  of  the  human  environment 
are  likely  to  be  highly  controversial. 

(v)  The  degree  to  which  the  possible 
effects  on  the  human  environment  are 
highly  uncertain  or  involve  unique  or 
unknown  risks. 

(vi)  The  degree  to  which  the  action 
may  establish  a  precedent  for  future 
actions  with  significant  effects  or 
represents  a  decision  in  principle  about 
a  future  consideration. 

(vii)  Whether  the  action  is  related  to 
other  actions  with  individually 
insignificant  but  cumulatively 
significant  impacts.  Significance  exists 
if  it  is  reasonable  to  anticipate  a 
cumulatively  significant  impact  on  the 
environment.  Significance  cannot  be 
avoided  by  terming  an  action  temporary 
or  by  breaking  it  down  into  small 
component  parts. 

(viii)  The  degree  to  which  the  action 
may  adversely  affect  districts,  sites, 
highways,  structures,  or  objects  listed  in 
or  eUgible  for  listing  in  the  National 
Register  of  Historic  Places  or  may  cause 
loss  of  destruction  of  significant 
scientific,  cultural,  or  historical 
resources. 


(ix)  The  degree  to  which  the  action 
may  adversely  affect  an  endangered  or 
threatened  species  or  its  habitat  that  has 
been  determined  to  be  critical  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1544). 

(x)  Whether  the  action  threatens  a 
violation  of  Federal,  State,  or  local  law 
or  requirements  imposed  for  the 
protection  of  the  environment. 

(p)  Tiering  refers  to  the  coverage  of 
general  matters  in  broader 
environmental  impact  statements  with 
subsequent  narrower  statements  or 
environmental  analyses  referencing  the 
general  discussions  and  concentrating 
solely  on  the  issues  specific  to  the 
statement  subsequently  prepared. 
Tiering  is  appropriate  when  the 
sequence  of  statements  or  analyses  is: 

(1)  From  a  program,  plan,  or  policy 
environmental  impact  statement  to  a 
program,  plan,  or  policy  statement  or 
analyses  of  lesser  scope  or  to  a  site- 
specific  statement  or  analysis. 

(2)  From  an  environmental  impact 
statement  on  a  specific  action  at  an  early 
stage  to  a  supplement  or  a  subsequent 
statement  or  analysis  at  a  later  stage. 
Tiering  in  such  cases  is  appropriate 
when  it  helps  the  lead  agency  to  focus 
on  the  issues  which  are  ripe  for  decision 
and  exclude  from  consideration  issues 
already  decided  or  not  yet  ripe. 

S  51 8.3    RMponsibilKiM. 

The  Chairman  shall  designate  an 
employee  of  the  Commission  to  serve  as 
the  NEPA  Officer.  Such  person  shall 
ensure  compliance  with  NEPA  and 
related  laws,  regulations,  policies,  and 
programs. 

S  518.4    Policy. 

(a)  It  is  the  policy  of  the  Commission 
to  comply  with  all  provisions  of  NEPA 
and  related  laws  and  regulations. 

(b)  To  the  fullest  extent  possible,  the 
Commission  shall  utiUze  a  systematic, 
interdisciplinary  approach  to  insure  the 
integrated  use  of  the  natural  and  social 
sciences  and  the  environmental  design 
arts  in  planning  and  decision-making 
that  may  have  an  impact  on  the  human 
environment. 

(c)  The  Commission  shall  prepare 
environmental  documents  in  a  clear  and 
concise  manner,  addressing  the 
pertinent  environmental  issues.  If 
environmental  documents  are  prepared 
by  someone  other  than  the  Commission, 
the  Commission  shall  take 
resp>onsibility  for  the  scope  and  contents 
of  the  documents  pursuant  to  §  518.12. 
To  facilitate  the  process,  the 
Commission  shall,  when  appropriate: 

(1)  Substitute  or  combine 
environmental  documents  with  other 


available  reports  to  reduce  duplication 
and  paperwork; 

(2)  Use  tiering,  defined  under  the 
CEQ's  regulations  as  the  coverage  of 
general  matters  in  environmental 
documents  with  narrower  statements  or 
analyses,  incorporating  the  general 
discxissions  and  focusing  on  the  issues 
at  hand  (40  CFR  1508.28);  and 

(3)  Incorporate  other  environmental 
documents  to  reduce  the  bulk  of 
paperwork. 

(d)  The  Commission  shall  identify 
environmental  effects  and  values  in 
adequate  detail  so  they  can  be  compared 
to  other  economic  and  technical 
analyses.  Environmental  documents  and 
appropriate  analyses  shall  be  circulated 
and  reviewed  at  the  same  time  as  other 
planning  documents  related  to  an 
agency  action. 

(e)  The  Commission  shall  study, 
develop,  and  describe  appropriate 
alternatives  to  recommended  courses  of 
action  in  any  proposal  which  involves 
unresolved  conflicts  concerning 
alternative  uses  of  available  resources. 

(f)  The  Commission  shall  provide  for 
cases  where  actions  are  planned  by 
private  applicants  or  other  non-federal 
entities  before  Federal  involvement  so 
that: 

(1)  Policies  or  designated  staff  are 
available  to  advise  potential  applicants 
of  studies  or  other  information 
foreseeably  required  for  later  federal 
action;  and 

(2)  Appropriate  State  and  local 
agencies,  and  Indian  tribes,  are  involved 
early  in  the  process  when  their 
involvement  is  reasonably  foreseeable. 

(g)  The  Commission  shall  plan  for  the 
cost  of  analyses  and  preparation  of 
environmental  documents  during  the 
budgetary  process  relating  to  the 
program  or  project. 

(h)  After  prior  consultation  with  the 
CEQ,  the  Commission  may  deviate  from 
its  normal  NEPA  procedures  in 
emergency  situations.  Such 
arrangements  shall  be  limited  to  actions 
necessary  to  control  the  immediate 
impacts  of  an  emergency  situation. 

%  51 8.5    Public  InvolvemenL 

(a)  Generally.  The  Commission  shall 
make  diligent  efforts  to  involve  the 
public  in  preparing  NEPA  documents  by 
providing  public  notice  of  NEPA-related 
hearings,  public  meetings,  and  the 
availability  of  environmental 
documents. 

(b)  Environmental  documents. 
Environmental  documents  and  other 
documents  related  to  the  NEPA  process 
shall  be  available  to  the  public  for 
review  at  the  NIGC,  1850  M  Street,  NW.. 
suite  250,  Washington,  DC  20036,  or 
upon  request.  Documents  shall  be  made 
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available  to  the  public  without  charge, 
except  that  for  voluminous  documents, 
the  Commission  may  charge  the 
reauester  for  the  cost  of  dupHcation. 

fc)  Hearings  and  public  meetings.  The 
Commission  shall  hold  or  sponsor 
public  hearings  or  meetings  in 
accordance  with  NEPA  and  the  CEQ's 
regulations  when  there  is  substantial 
environmental  controversy  concerning  a 
proposed  action,  substantial  interest  in 
holding  a  hearing,  or  when  another 
agency  with  jurisdiction  over  the 
proposed  action  requests  a  hearing  or 
public  meeting.  Requests  by  another 
agency  must  include  a  statement  of 
reasons  why  a  hearing  on  a  proposed 
action  will  be  helpful.  If  a  draft  EIS  will 
be  considered  at  a  hearing  or  public 
meeting,  the  draft  EIS  shall  be  made 
available  to  the  public  at  least  15  days 
in  advance  of  the  hearing.  If  the  purpose 
of  the  hearing  or  public  meeting  is  to 
develop  information  for  a  draft  EIS,  no 
such  document  need  be  made  available. 

(d)  Notice.  Notice  of  public  hearings 
or  meetings  shall  be  provided  according 
to  the  following  re<^uirements: 

(1)  The  Commission  shall  mail  notice 
of  hearings  and  public  meetings  to  those 
who  have  requested  it  regarding  a 
particular  proposed  action; 

(2)  In  the  case  of  an  action  with  effects 
of  national  concern,  the  Commission 
shall  publish  notice  of  hearings  and 
public  meetings  in  the  Federal  Register 
and  shall  mail  notice  to  all  national 
organizations  expected  to  be  interested 
in  the  matter;  and 

(3)  In  the  case  of  an  action  of  local 
concern,  the  Commission  shall  provide 
notice  individually  to  those  persons  or 
entities  expected  to  be  interested,  or  by 
publication  in  local  newspapers  or 
newsletters  that  may  be  expected  to 
reach  the  interested  persons, 
announcements  made  through  local 
media,  or  posting  of  notice  on  and  off 
the  site  in  the  area  where  the  action  is 
to  occur. 

§  51 8.6    Adoption  of  previously  drafted 
environmental  docuntants  prepared  by 
other  Federal  agencies. 

When  the  Commission  determines 
that  preparation  of  environmental 
documents  is  necessary,  the 
Commission  may  adopt  previously 
drafted  EAs  or  EISs.  or  portions  thereof, 
prepared  by  another  Federal  agency  for 
use  in  a  current  EA  or  EIS,  provided  that 
the  original  document  meets  the 
standards  for  an  adequate  EA  or  EIS 
under  these  regulations.  If  the  actions 
covered  in  the  original  document  and 
the  proposed  action  are  substantially  the 
same,  the  Commission  need  not 
recirculate  the  adopted  Federal 
document,  except  as  a  final  EA  or  EIS 


If  the  Commission  acts  as  a  cooperating 
agency  pursuant  to  §  518.7,  it  may 
adopt,  without  recirculating,  the  EA  or 
EIS  of  a  lead  agency  if.  after  an 
independent  review  of  the  document, 
the  Commission  concludes  that  its 
comments  and  suggestions  have  been 
satisfied.  When  the  Commission  adopts 
an  EA  or  EIS  which  is  not  final,  or  when 
the  proposed  action  being  assessed  is 
referred  to  the  CEQ  because  of 
interagency  disagreement,  or  the 
statement's  adequacy  is  the  subject  of  a 
judicial  action  which  is  not  final,  the 
Commission  shall  specify  this 
information  in  the  current  EA  or  EIS. 

S  518.7    Lead  and  cooperating  agencies. 

The  Commission  shall  cooperate  with 
other  Federal  and  state  agencies.  Indian 
tribes,  individuals,  or  entities  to  ensure 
that  NEPA  considerations  are  addressed 
early  in  the  planning  process.  When  a 
proposed  action  of  the  Commission 
triggers  the  NEPA  process,  the 
Commission  shall  consult  with  other 
agencies  to  determine  the  extent  of 
Federal  involvement  in  various  aspects 
of  the  proposed  action.  If  several 
agencies  will  be  involved  due  to  various 
Federal  actions,  the  Commission  shall 
comply  with  the  requirements  in  the 
CEQ's  regulations  (40  CFR  1501.5  and 
1501.6)  for  determining  the  scope  of  its 
involvement  either  as  a  lead  or 
cooperating  agency. 

§518.8    Types  of  actions. 

The  following  are  the  categories  of 
proposed  actions  associated  with  the 
Commission's  programs  and  activities: 

(a)  Categorical  exclusions.  Actions 
which  normally  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  quality  of  the  human  environment 
and  which  therefore  do  not  require  the 
preparation  of  an  Environmental 
assessment  (EA)  or  an  Environmental 
impact  statement  (EIS). 

(b)  Actions  normally  requiring  the 
preparation  of  an  EA.  Actions  that  do 
not  meet  the  criteria  under  paragraph  (a) 
of  this  section,  and  whose  effects  are  not 
defined  well  enough  to  permit  an  early 
determination  that  an  EIS  is  required. 
The  purpose  of  an  EA  is  to  allow  the 
Commission  to  determine  whether  a 
proposed  action  will  have  a  significant 
effect  on  the  environment,  resulting  in 
the  need  for  preparation  of  either  a 
finding  of  no  significant  impact  (FONSI) 
or  an  EIS. 

(c)  Actions  requiring  the  preparation 
of  an  EIS.  Actions  that  normally  have  a 
significant  effect  on  the  quality  of  the 
human  environment  and  that  normally 
require  the  preparation  of  an  EIS. 


S  516.9    Categorical  exclusions. 

(a)  Categorical  exclusions.  The 
following  are  actions  of  the  Commission 
that  meet  the  criteria  for  categorical 
exclusions  and  normally  do  not  require 
the  Dreparation  of  an  EA  or  an  EIS: 

(IJ  Routine  administrative  activities 
such  as  personnel  activities,  internal 
organizational  changes,  budget  matters, 
inventories,  collection  of  data  and 
information  necessary  to  carry  out  the 
Commission's  duties,  educational  and 
informational  programs  and  activities, 
establishing  a  schedule  of  fees,  and 
collecting  such  fees  from  the  operators 
of  each  class  II  gaming  activity  regulated 
by  the  Commission,  pursuant  to  25 
U.S.C.  2717; 

(2)  Monitoring  class  II  gaming 
conducted  on  Indian  lands,  including 
the  inspection  of  books,  records,  and  the 
premises  where  class  II  gaming  is 
conducted  as  provided  under  25  U.S.C. 
2706(b); 

(3)  Conducting  or  causing  to  be 
conducted  background  investigations  of 
persons  or  entities  with  a  financial 
interest  in.  or  having  management 
responsibility  for.  management 
contracts  for  class  II  gaming  operations 
under  25  U.S.C.  2706(b)(3); 

(4)  Issuing  certificates  of  self- 
regulation  to  Indian  tribes  pursuant  to 
25  U.S.C.  2710(c); 

(5)  The  Chairman's  approval  of  class 
II  and  class  III  tribal  gaming  ordinances, 
resolutions,  and  of  modifications  to 
such  ordinances  and  resolutions  under 
25  U.S.C.  2710(b),  2710(d).  and  2712(b): 

(6)  The  Chairman's  approval  of 
management  contracts  and  of 
modifications  to  management  contracts 
under  25  U.S.C.  2711(b)  and  2712(c). 
except  that  when  the  management 
contract  or  modification  provides  for  the 
development  or  construction  of  a 
gaming  operation,  or  parts  thereof, 
§518.10  shall  apply. 

(b)  Exceptions  to  categorical 
exclusions.  If  there  are  extraordinary 
circumstances  which  require  the 
Commission  to  conduct  appropriate 
studies  to  determine  if  the  categorical 
exclusion  classification  is  proper  for  a 
particular  action,  the  Commission  shall 
conduct  or  cause  to  be  conducted  such 
studies,  including,  if  necessary,  the 
preparation  of  an  EA  concerning  the 
action.  Such  extraordinary 
circumstances  include: 

(1)  Actions  that  may  have  significant 
adverse  effects  on  public  health  or 
safety; 

(2)  Actions  that  may  have  highly 
controversial  environmental  effects; 

(3)  Actions  that  may  have  highly 
uncertain  environmental  effects  or 
involve  unique  or  unknown 
environmental  risks; 
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(4)  Actions,  related  to  other  actions, 
that  individually  have  insignificant 
environmental  effects  but  that 
cumulatively  may  have  significant 
environmental  effects;  and 

(5)  Actions  that  may  establish  a 
precedent  for  future  actions  or  that 
represent  a  decision  in  principle  about 
a  future  consideration  with  significant 
environmental  effects. 

S  518.10    Environmental  MMMinente. 

(a)  Actions  requiring  the  preparation 
of  an  EA.  If  the  proposed  action  is  not 
categorically  excluded  and  preparation 
of  an  EA  will  assist  in  determining  the 
environmental  impacts  of  a  proposed 
action,  the  Commission  shall  be 
responsible  for  the  preparation  of  an  EA 
in  accordance  with  §  158.12.  The 
Chairman's  approval  or  modification  of 
management  contracts  that  provide  for 
the  development  and  construction  of 
gaming  facilities,  or  parts  thereof, 
normally  will  require  the  preparation  of 
an  EA. 

(b)  Form  and  content.  An  EA  may  be 
prepared  in  any  format,  provided  that  it 
is  prepared  in  a  clear  and  concise 
manner  and  contains  all  of  the 
information  necessary  to  determine 
whether  a  proposed  action  may  have  a 
significant  impact  on  the  human 
environment.  The  Commission  shall 
involve  environmental  agencies, 
applicants,  and  the  public  to  the  extent 
practicable  in  preparing  EAs  in 
accordance  with  §  518.5.  An  EA  shall 
include: 

(1)  A  brief  discussion  of  the  need  for 
the  proposed  action; 

(2)  Alternatives  to  the  proposed 
action; 

(3)  Adverse  and  beneficial 
environmental  impacts  of  the  proposed 
action;  and 

(4)  A  list  of  agencies  and  persons 
consulted  in  the  preparation  of  the  EA. 

(c)  Written  decisions.  Based  on  the 
information  contained  in  an  EA,  the 
Commission  shall  determine  whether  to 
prepare  a  FONSI  or,  whether  there  is 
need  for  the  preparation  of  an  EIS.  If  the 
Commission  determines  that 
preparation  of  a  FONSI  is  appropriate, 
the  Commission  shall  prepare  a  written 
decision  in  combination  with  the  EA. 

(d)  Time  limits.  If,  based  on  the 
information  contained  in  an  EA,  the 
Commission  determines  that  a  proposed 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment,  it  shall  prepare  a  FONSI. 
The  Commission  shall  make  the  FONSI 
available  to  the  affected  public  in 
accordance  with  §  518.5.  Under  certain 
circumstances,  the  Commission  shall 
make  a  FONSI  available  for  public 
review  for  30  days  before  the 


Commission  makes  a  final 
determination  and  before  any  action 
may  begin.  A  FONSI  shall  be  made 
available  for  public  review  prior  to  a 
final  determination  when: 

(1)  The  proposed  action  is  closely 
similar  to  one  which  normally  requires 
the  preparation  of  an  EIS;  or 

(2)  The  nature  of  the  proposed  action 
is  one  without  precedent. 

§  51 8.1 1    Environmental  impact 
atatementa. 

(a)  Actions  requiring  the  preparation 
of  an  EIS.  The  Qjmmission  shall  be 
responsible  for  the  preparation  of  an  EIS 
in  accordance  with  §  518.12(c),  when  it 
is  determined  that  the  approval  or 
modification  of  a  management  contract 
containing  provisions  for  development 
and  construction  of  gaming  facilities 
will  have  a  significant  impact  on  the 
quality  of  the  human  environment.  In 
preparing  an  EIS,  the  Commission  shall 
comply  with  all  provisions  of  the  CEQ's 
regulations  as  set  forth  in  40  CFR  parts 
1502  through  1508. 

(b)  Implementing  the  EIS.  The 
decision  concerning  a  proposed  action 
for  which  an  EIS  has  been  prepared 
shall  be  documented  in  a  Record  of 
Decision  (ROD).  The  Commission,  when 
acting  as  lead  agency  or  in  cooperation 
with  other  agencies,  shall  monitor 
activities  subsequent  to  the  issuance  of 
an  ROD  to  ensure  that  its  provisions  are 
carried  out.  The  Commission  shall  also 
implement  any  mitigation  activities 
identified  in  the  ROD.  When  acting  as 
the  lead  agency  in  an  action,  the 
Commission  shall: 

(1)  Include  appropriate  mitigation 
requirements  in  the  ROD; 

(2)  Upon  request,  inform  other 
agencies  involved  in  the  NEPA  process 
of  the  progress  of  mitigation  efforts;  and 

(3)  Upon  request,  make  available  to 
the  public  the  results  of  relevant 
monitoring. 

f  518.12  Preparation  of  environmental 
asseasmenta  and  environmental  Impact 
atatanMnta. 

(a)  Information.  The  Commission  may 
require  the  applicant(s)  seeking 
approval  of  a  management  contract  or 
modification  to  submit  environmental 
information  for  use  in  the  preparation  of 
environmental  documents.  The 
Commission  shall  evaluate  the 
information  submitted  and  shall  take 
responsibility  for  its  accuracy. 

(b)  Environmental  assessments.  If  the 
Commission,  acting  as  a  lead  or 
cooperating  agency,  permits  another 
party,  such  as  the  applicant(s)  of  a 
management  contract  or  a  third  party 
contractor,  to  prepare  an  EA,  the 
Commission  shall  independently 


evaluate  the  information  submitted  and 
shall  verify  and  be  responsible  for  the 
accuracy,  scope,  and  content  of  the  EA. 
(c)  Environmental  impact  statements. 
The  Commission,  when  acting  as  a  lead 
or  cooperating  agency,  shall  prepare  or 
aid  in  the  preparation  of  an  EIS.  When 
acting  as  a  lead  agency,  the  Commission 
may  hire  a  third  party,  selected  by  the 
Commission,  to  prepare  an  EIS.  When 
the  Commission  chooses  to  hire  a  third 
party  contractor,  the  Commission  shall 
prepare  a  disclosure  statement  to  be 
executed  by  the  contractor  specifying 
that  the  contractor  has  no  financial  or 
other  interest  in  the  outcome  of  the 
action.  Also,  when  the  Commission 
hires  a  third  party  contractor,  the 
Commission  shall  furnish  guidance  on 
the  proposed  action  and  shall 
participate  in  the  preparation  of  the  EIS. 
The  Commission  shall  also 
independently  evaluate  the  information 
submitted  and  shall  verify  and  be 
responsible  for  the  accuracy,  scope,  and 
content  of  the  EIS. 

IFR  Doc.  93-7064  Filed  4-8-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 
[CGD1 3-93-02] 

Drawbridge  Operation  Regulations; 
Youngs  Bay  and  Lewis  and  Clark 
River,  OR 

AGENCY:  Coast  Guard.  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Oregon 
Department  of  Transportation,  the  Coast 
Guard  proposes  a  change  to  the 
regulations  governing  the  New  Youngs 
Bay  Bridge  across  Youngs  Bay,  mile  0.7. 
the  Old  Youngs  Bay  Bridge  across 
Youngs  Bay,  mile  2.4,  and  the  Lewis 
and  Clark  River  Bridge  across  the  Lewis 
and  Clark  River,  mile  1.0,  at  Astoria, 
Oregon.  This  change  would  require  that 
four  hours  advance  notice  be  given  for 
opening  any  of  the  three  drawspans 
from  9  p.m.  to  5  a.m.  This  proposal  is 
being  made  because  in  a  period  of  30 
months,  only  19  openings  were  made 
for  the  passage  of  vessels  during  the 
cited  hours.  This  action  would  relieve 
the  owner  of  the  bridges  from  having  a 
person  constantly  available  at  the 
bridges.  This  change  should  still 
provide  for  the  reasonable  needs  of 
navigation. 

DATES:  Comments  should  be  received  on 
or  before  May  24, 1993 
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ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Thirteenth 
Coast  Guard  District,  915  Second 
Avenue,  Seattle,  Washington  98174- 
1067.  The  comments  and  any  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and 
photocopying  at  915  Second  Avenue, 
room  3410.  Normal  office  hours  are 
between  7:45  a.m.  and  4:15  p.m., 
Monday  through  Friday,  except 
holidays.  Comments  may  also  be  hand- 
delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  E.  Mikesell.  Chief,  Plans  & 
Programs  Section,  Aids  to  Navigation 
and  Waterways  Management  Branch. 
Telephone:  (206)  553-5864. 
SUPPLEMENTARY  INFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
proposed  rulemaking  by  submitting 
written  views,  data,  or  arguments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  the  bridge,  and  give  reasons  for 
concurrence  with,  or  any  recommended 
changes  in,  the  proposal.  Persons 
desiring  acknowledgement  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed  post- 
card or  envelope. 

The  Commander,  Thirteenth  Coast 
Guard  District,  will  evaluate  all 
communications  received  and 
determine  a  final  course  of  action  on 
this  proposal.  The  proposed  regulations 
may  be  changed  in  light  of  comments 
received. 

Drafting  Information 

The  drafters  of  this  notice  are  Austin 
Pratt,  project  officer,  and  Lieutenant 
Laticia  J.  Argenti,  project  attorney. 

Discussion  of  the  Proposed  Rule 

The  Oregon  State  Department  of 
Transportation  has  asked  the  Coast 
Guard  to  approve  a  change  to  the 
operating  regulations  which  would 
require  a  longer  advance  notice  at  night 
for  opening  the  drawbridges  in  the 
Youngs  Bay  area.  A  four-hour  notice 
would  be  required  between  9  p.m.  and 
5  a.m.  The  existing  regulations  for  all 
three  bridges  require  a  half  hour  notice 
for  openings  at  any  time.  Only  the  Lewis 
and  Clark  River  Bridge  has  a  tender 
present  24  hours  a  day.  This  operator 
also  responds  to  the  calls  for  opening 
the  Old  and  the  New  Youngs  Bay 
Bridges.  The  proposed  change  alters 
only  the  length  of  notice  between  the 
hours  of  9  p.m.  and  5  a.m.,  thereby 
relieving  the  owner  of  having  an 
operator  present  during  the  hours  when 
requests  far  opening  are  seldom  made. 
The  Oregon  Department  of 
Transportation  has  maintained  records 


that  show  a  significant  and  consistent 
decline  in  the  number  of  openings  at  all 
three  bridges.  This  decHne  is  especially 
pronoimced  during  the  night  hours 
which  are  encompassed  by  the  proposed 
rule.  The  operator  for  the  Youngs  Bay 
area  bridges  is  posted  at  the  Lewis  and 
Clark  River  Bridge  because  this 
drawspan  is  opened  for  the  passage  of 
vessels  more  often  than  the  other  two. 
If  this  change  of  regulations  is  approved, 
the  bridge  owner  will  establish  an 
answering  service  at  a  phone  number 
dedicated  to  the  operation  of  these 
drawspans  between  9  p.m.  and  5  a.m. 

Regulatory  Evaluation 

This  proposed  rule  is  considered  to  be 
not  major  under  Executive  Order  12291 
and  non-significant  under  the 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  113044. 
February  26.  1979).  The  economic 
impact  has  been  determined  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  conclusion  is  based 
on  the  fact  that  these  regulations  are  not 
expected  to  have  any  substantial  effect 
on  commercial  navigation  or  any 
businesses  that  depend  on  waterbome 
transportation  for  successful  operations. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601,  et  seq.)  the  U.S.  Coast 
Guard  must  consider  whether  rules  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
Because  this  proposed  rulemaking 
imposes  no  new  requirements  on  small 
businesses  and  will  result  in  partial 
relief  from  a  regulatory  burden  on  the 
owner  or  operator  of  this  bridge,  the 
Coast  Guard  does  not  expect  this 
proposed  regulation  change  to  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to  ' 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

This  proposed  rulemaking  has  been 
thoroughly  reviewed  and  determined  by 
the  Coast  Guard  to  be  categorically 
excluded  fi^m  further  environmental 


documentation  under  the  authority  of 
40  Code  of  Federal  Regulations  §  1507.3 
and  in  accordance  with  paragraph 
2.B.2.g.(5)  of  the  NEPA  Implementing 
Procedures  Commandant  Instruction 
M16475.1B.  A  Categorical  Exclusion 
Determination  statement  has  been 
prepared  and  placed  in  the  rulemaking 
docket.  * 

List  of  Subjects  in  33  CI-R  Part  117 

Bridges. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  title  33.  Code  of  Federal  Regulations 
to  read  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S  C.  499;  49  CFR  1.46;  33 
CFRl.05-l(g). 

2.  Section  117.899  is  revised  to  read 
as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

S 1 1 7.899    Young*  Bay  and  Lewis  and 
Clark  River. 

(a)  The  draw  of  the  USlOl  (New 
Youngs  Bay)  highway  bridge,  mile  0.7, 
across  Youngs  Bay  at  Smith  Point,  shall 
open  on  signal  for  the  passage  of  vessels 
if  at  least  one  half  hour's  notice  is  given 
to  the  drawtender  at  the  Lewis  and 
Clark  River  Bridge  by  marine  radio, 
telephone,  or  other  suitable  means  from 
5:00  a.m.  to  9:00  p.m.  At  all  other  times 
four  hour's  notice  by  telephone  is 
required.  The  opening  signal  is  two 
prolonged  blasts  followed  by  one  short 
blast. 

(b)  The  draw  of  the  Oregon  State  (Old 
Youngs  Bay)  highway  bridge,  mile  2.4, 
across  Youngs  Bay  at  the  foot  of  Fifth 
Street,  shall  open  on  signal  for  the 
passage  of  vessels  if  at  least  one  half 
hour's  notice  is  given  to  the  drawtender 
at  the  Lewis  and  Clark  River  Bridge  by 
marine  radio,  telephone,  or  other 
suitable  means -from  5  a.m.  to  9  p.m.  At 
all  other  times  four  hour's  notice  by 
telephone  is  required.  The  opening 
signal  is  two  prolonged  blasts  followed 
by  one  short  blast. 

(c)  The  draw  of  the  Oregon  State 
highway  bridge,  mile  1.0,  across  the 
Lewis  and  Clark  River,  shall  open  on 
signal  for  the  passage  of  vessels  if  at 
least  one  half  hour's  notice  is  given  by 
marine  radio,  telephone,  or  other 
suitable  means  from  5  a.m.  to  9  p.m.  At 
all  other  times  four  hour's  notice  by 
telephone  is  required.  The  opening 
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signal  is  one  prolonged  blast  followed 

by  four  short  blasts. 

I.E.  VoriMch, 

Bear  Admiral,  U.S.  Coast  Guard.  Commander. 

13th  Coast  Guard  District. 

IFR  Doc.  93-8272  Filed  4-8-93;  8:45  ami 

MUJNO  CODE  4«10-14-M 


DEPARTMENT  OF  JUSTICE 
Justice  Management  Division 
41  CFR  Part  128-1 

Seismic  Safety  Program 

AGENCY:  Department  of  Justice,  Justice 
Management  Division. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Justice 
(DOJ  or  Department)  proposes  to  issue 
rules  that  will  bring  the  Department  into 
compliance  with  the  provisions  of 
Executive  Order  (E.O.)  12699,  "Seismic 
Safety  of  Federal  and  Federally  Assisted 
or  Regulated  New  Building 
Construction,"  which  implements  the 
building  safety  provisions  of  the 
Earthquake  Hazards  Reduction  Act  of 
1977,  as  amended.  The  Executive  Order 
requires  each  affected  Federal  agency  to 
develop  and  implement  its  own 
mission-appropriate  and  cost-effective 
regulations  governing  seismic  safety  for 
new  buildings  that  the  agency 
constructs  or  leases,  and  for  buildings 
constructed  with  assistance  from  the 
agency,  or  constructed  under 
regulations  provided  by  the  agency.  The 
Order  and  this  rule  have  as  their 
purposes,  the  reduction  of  risks  to  the 
lives  of  building  occupants  and  others 
who  would  be  affected  by  the  failure  of 
Federal  buildings  in  an  earthquake,  the 
improvement  of  the  capabilities  of 
essential  bmldings  to  function  during  or 
after  an  earthquake,  and  the  reduction  of 
earthquake  losses  of  public  buildings 
and  investments. 

DATES:  Written  comments  must  be 
received  by  DOJ,  or  carry  a  postmark  or 
equivalent,  by  May  10, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
Benjamin  F.  Burrell,  Director,  Facilities 
and  Administrative  Services  Staff, 
United  States  Department  of  Justice, 
MCPH  Suite  700,  Washington.  DC 
20530.  Commenters  are  requested  to 
provide  an  original  and  two  copies  of 
their  comments. 

FOR  FURTHER  MFORMATKM  CONTACT: 
William  Kopitz,  Deputy  Assistant 
Director,  Construction  Management 
Services,  United  States  Department  of 
Justice,  MCPH  Suite  700.  Washington, 
DC  20530.  Telephone:  202-«33-2874. 


SUPPt^MEHTARY  INFORMATION:  To 
coordinate  earthquake  research  and  to 
improve  earthquake  preparedness. 
Congress  enacted  the  Earthquake 
Hazards  Reduction  Act  of  1977 
(Act)(Pub.  L.  95-124,  42  U.S.C.  7701  et 
seq.)  as  amended  (Pub.  L.  101-614), 
which  directed  the  establishment  and 
maintenance  of  an  effective  earthquake 
hazard  reduction  program.  In  the  Act, 
actions  to  improve  the  safety  of  building 
structures  focused  on  the  development 
of  design  and  construction  methods  to 
make  both  new  and  existing  structures 
earthquake  resistant,  and  the 
development  and  promotion  of  model 
building  codes.  The  Act  applied  to  both 
the  private  and  public  sectors. 

Federal  agencies  joined  forces  via  the 
Interagency  Committee  on  Seismic 
Safety  in  Construction  (ICSSC)  to 
develop  earthquake  hazards  reduction 
measures  for  the  large  number  of 
Federal  buildings:  the  Federal 
government  owns  or  leases  more  than 
400,000  buildings.  For  more  than  10 
years,  the  ICSSC  has  been  developing 
seismic  design  guidelines  for  new  and 
existing  Federal  buildings  and  facilities. 
In  1987,  the  ICSSC  published  "Seismic 
Design  Guidelines  for  Federal 
Buildings"  (ICSSC  RP-1)  which  were 
intended  primarily  for  new  buildings.  In 
March  1989,  it  issued  "Guidelines  for 
Identification  and  Mitigation  of 
Seismically  Hazardous  Existing  Federal 
Buildings"  (ICSSC  RP-3). 

On  January  5. 1990,  President  Bush 
signed  Executive  Order  12699.  Seismic 
Safety  of  Federal  and  Federally  Assisted 
or  Regulated  New  Building 
Construction,  which  requires  all  Federal 
agencies  to  ensure  that  any  new 
building  which  is  Federally  owned, 
leased,  assisted  or  regulated  is  designed 
and  constructed  in  accordance  with 
appropriate  seismic  design  and 
construction  standards.  Appropriate  and 
cost-effective  seismic  design  and 
construction  standards  and  practices 
were  identified  by  the  ICSSC.  pursuant 
to  the  authority  granted  to  the  ICSSC  in 
the  Executive  Order.  Specifically,  the 
ICSSC  found  that  several  model 
building  codes  provide  the  levels  of 
seismic  safety  required  by  the  Executive 
Order. 

This  proposed  rule  implements 
Executive  Order  12699  in  the 
Department  of  Justice  by  creating  a 
seismic  safety  program  that  applies  to 
buildings  designed  and  constructed 
under  the  responsibility  of  the 
Department. 

Executive  Order  12291 

This  proposed  rule  conforms  with 
Executive  Order  12291.  which,  in 
pertinent  part,  requires  the  preparation 


of  a  Regulatory  Impact  Analysis  for 
"major"  rules.  The  Department  of 
Justice  finds  that  this  rule  is  not  "major" 
within  the  meaning  of  that  term  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required. 

Executive  Order  12372 

This  proposed  rule  is  excluded  from 
the  scope  of  Executive  Order  12372. 
Intergovernmental  Consultation,  which 
may  require  consultation  with  State  and 
local  officials. 

Executive  Order  12612 

The  Department  analyzed  this 
proposed  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  Federalism 
Considerations  in  Policy  Formulation 
and  Implementation,  and  determined 
that  this  proposed  rule  has  minimal 
federalism  implications,  if  any  at  all. 
Therefore,  preparation  of  a  Federalism 
Assessment  is  not  warranted. 

Executive  Order  12778 

The  Department  reviewed  the 
proposed  rule  pursuant  to  Executive 
Order  12778.  Civil  Justice  Reform.  This 
rule  will  not:  (1)  Preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule;  (2)  have  any 
retroactive  effect;  and  (3)  require 
administrative  proceedings  before 
parties  may  file  suit  challenging  the 
provisions  of  this  rule. 

Collection  of  Information  and 
Recordkeeping  Requirements 

This  proposed  rule  contains  no 
collection  of  information  requirements 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  the  Department 
must  consider  whether  this  proposed 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  the  Department 
expects  that  this  rule  will  have  no 
impact  on  small  business,  the 
Department  certifies,  under  5  U.S.C. 
605(b)  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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List  of  Subjects  in  41  CFR  Part  128-1 

Acquisition  of  real  property,  Seismic 
Safety,  Seized  personal  property. 
Utilization,  donation,  or  disposal  of 
abandoned  and  forfeited  personal 
property. 

PART  12»-{AMENDEDJ 

For  the  reasons  set  out  in  the 
preamble,  the  Department  of  Justice 
proposes  to  amend  41  CFR  part  128-1 
by  establishing  a  new  subpart  128-1.8 
as  followp: 

Subpart  12a-1.8— Selamic  Safety  Program 

Sec. 

128-1.800    Scope. 

128-1.8001    Background. 

128-1.8002    Definitions  of  tenns. 

128-1.8003    Objective. 

128-1.8004    Seismic  Safety  Coordinators. 

128-1.8005    Seismic  safety  standards. 

1 28-1  8006    Seismic  safety  program 

requirements. 
128-1.8007    Reporting. 
128-1.8008    Exemptions. 
128-1.8009    Review  of  seismic  safety 

program. 
128-1.8010    Judicial  review. 

Authority:  42  U.S.C.  7701  et  sfiq.,  E.O 
12699  (3  CFR,  1990  Comp..  p.  269). 

Subpart  128-1  .&— Seismic  Safety 
Program 

§128-1.8000    Scop*. 

This  subpart  establishes  a  Seismic 
Safety  Program  for  the  Department  of 
Justice  and  sets  forth  the  policies  and 
procedures  for  obtaining  compliance 
with  Executive  Order  12699  (Executive 
Order),  "Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 
Building  Construction." 

S 1 28-1 .8001    Bacicground. 

The  Earthquake  Hazards  Reduction 
Act  of  1977  (Act),  42  U.S.C.  7701,  et 
seq.,  as  amended,  directs  the  Federal 
government  to  establish  and  maintain 
an  effective  earthquake  hazards 
reduction  program  to  reduce  the  risks  to 
life  and  property  from  future 
earthquakes.  Executive  Order  12699 
implements  certain  provisions  of  the 
Act  by  requiring  Federal  agencies 
responsible  for  the  design  and 
construction  of  new  buildings  to 
develop  and  implement  a  seismic  safety 
program.  The  regulations  in  this  subpart 
implement  the  Executive  Order,  and 
apply  to  buildings  designed  and 
constructed  under  the  responsibility  of 
the  Department  of  Justice.  These 
regulations  do  not  apply  to  buildings 
used  by  the  Department  and  obtained, 
through  purchase  or  lease,  by  the 
General  Services  Administration  or 
other  Federal  agencies. 


S 128-1 J002    DaflnWonsoftarma. 

(a)  Construction  documents— Detailed 
plans  and  specifications  for  the 
construction  of  a  building. 

(b)  Building— Any  structure,  fully  or 
partially  enclosed,  used  or  intended  for 
sheltering  persons  or  property. 

(c)  New  building— A  building,  or  an 
addition  to  an  existing  building,  or 
which  development  of  construction 
documents  was  initiated  after  January  5. 
1990. 

(d)  Leased  building— A  new  building 
constructed  expressly  for  lease  by  the 
Department  of  Justice,  and  for  which  the 
Department  contracted  with  the  lessor 
or  owner  to  develop  construction 
documents  to  meet  the  specifications  of 
the  Department. 

(e)  Purchased  building— A  new 
building  constructed  expressly  for 
purchase  by  the  Department,  and  for 
which  the  Department  contracted  with 
the  owmer/developer  to  develop 
construction  documents  meeting  the 
specifications  of  the  Department. 

(0  Assisted  or  regulated  building— A 
new  building  designed  and  constructed 
with  funding  assistance  from  the 
Department  through  Federal  grants  or 
loans,  or  guarantees  of  financing, 
through  loan  or  mortgage  insurance 
programs. 

(g)  Covered  building— a  new  building 
owned,  leased,  purchased,  or  assisted  or 
regulated  by  the  Department  of  Justice. 

1128-1.8003    Otiiactlva. 

The  Department  shall  comply  with 
Executive  Order  12699  for  the  purpose 
of  reducing  the  risks  to  lives  of 
occupants  of  new  buildings  owned  by 
the  Department,  leased  for  Department 
uses,  or  purchased  and  constructed  with 
assistance  ft-om  the  Department,  and  to 
other  persons  who  would  be  affected  by 
the  failure  of  such  buildings  in 
earthquakes;  improving  the  capability  of 
essential  new  Department  buildings  to 
function  during  or  after  an  earthquake; 
and  protecting  public  investments  in  all 
covered  buildings;  all  in  a  cost-effective 
manner. 

§128-1.8004    Salamk  Safety  Coordinators. 

(a)  The  Justice  Management  Division 
shall  designate  an  individual  with 
technical  training,  engineering 
experience  and  a  seismic  background  as 
the  Department  of  Justice  Seismic  Safety 
Coordinator  who  shall  provide  overall 
guidance  for  the  implementation  of  the 
Seismic  Safety  Program  for  the 
Department.  The  Department  Seismic 
Safety  Coordinator  shall,  at  a  minimum: 

(1)  Monitor  the  execution  and  results 
of  the  efforts  of  the  Department  to 
upgrade  the  seismic  safety  of  the 


Department's  new  construction 
activities; 

(2)  Implement  seismic  safety  program 
changes,  as  required; 

(3)  Act  as  a  point  of  contact  for  the 
Department  in  maintaining  necessary 
records,  and  consolidate  data  pertaining 
to  the  seismic  safety  activities  in  the 
Department; 

(4)  Monitor  and  record  the  cost, 
construction  and  other  consequences 
attributable  to  compliance  with  the 
Executive  Order; 

(5)  Notify  each  Component  Seismic 
Coordinator  about  what  information  he 
must  maintain  under  the  Seismic  Safety 
Program  and  what  reports  he  must 
prepare; 

(6)  Prepare  and  forward  for 
submission  all  reports,  as  required  by 
law  and  regulation; 

(7)  Manage  the  Seismic  Safety 
Program  for  all  components  of  the 
Department,  with  the  exception  of  the 
components  listed  in  paragraph  (b)  of 
this  section. 

(b)  The  Component  Head  for  the 
Bureau  of  Prisons,  the  Drug 
Enforcement  Administration,  the 
Federal  Bureau  of  Investigation,  the 
Immigration  and  Naturalization  Service, 
and  the  United  States  Marshals  Service, 
shall  designate  a  Component  Seismic 
Safety  Coordinator  for  his/her  respective 
component.  Each  of  these  Component 
Seismic  Safety  Coordinators  shall 
manage  and  implement  the  seismic 
safety  policies  and  activities  within  the 
component,  the  Component  Seismic 
Safety  Coordinators  shall,  at  a 
minimum: 

(1)  Provide  guidance  to  component 
employees  who  undertake  building 
activity; 

(2)  Maintain  and  provide  data  about 
the  Seismic  Safety  Program,  as 
requested  by  the  Department  Seismic 
Safety  Coordinator; 

(3)  Monitor  and  record  the  cost, 
construction  and  other  consequences 
attributable  to  compliance  with  the 
Executive  Order;  and 

(4)  Submit  an  annual  Seismic  Safety 
Program  status  report  as  directed  by  the 
Department  Seismic  Safety  Coordinator. 

§128-1.8005    Seismic  safety  standarda. 

(a)  To  meet  the  building  and 
construction  requirements  of  this 
subpart,  the  Department,  except  as 
noted,  adopts  as  its  seismic  safety 
standards  the  seismic  safety  levels  set 
forth  in  the  model  building  codes  that 
the  Interagency  Committee  on  Seismic 
Safety  in  Construction  (ICSSC) 
recognizes  and  recommends  as 
appropriate  for  implementing  the 
Executive  Order.  The  ICSSC,  as  of  (the 
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effective  date  of  the  final  rule], 
recognizes  and  recommends: 

{Ipnie  1991  International  Conference 
of  Building  Officials  (ICBO)  Uniform 
Building  Code  (UBC): 

(2)  The  1992  Supplement  to  the 
Building  Officials  and  Code 
Administrators  International  (BOCA) 
National  Building  Code  (NBC):  and 

(3)  The  1992  Amendments  to  the 
Southern  Building  Code  Congress 
(SBCC)  Standard  Building  Code  (SBC). 

(b)  The  seismic  design  and 
construction  of  a  covered  building  shall 
conform  to  the  model  code  applicable  in 
the  locality  having  jurisdiction  over  the 
building,  unless: 

(1)  The  building  code  for  the  locality 
provides  a  higher  level  of  seismic  safety 
than  provided  by  the  appropriate  model 
code,  in  which  case  the  local  code  shall 
be  utilized  as  the  standard;  or 

(2)  The  locality  does  not  have  seismic 
safety  building  requirements,  in  which 
case  the  ICSSC  model  building  code 
appropriate  for  that  geographic  area 
shall  be  utilized  as  the  standard. 

§128-1.8006    Seiamic  Safety  Program 
Requlrementa. 

The  Department  Seismic  Safety 
Coordinator  and  each  Component 
Seismic  Safety  Coordinator  shall  ensure 
that  an  individual  fomiliar  with  seismic 
design  provisions  of  the  Seismic  Safety 
Standards  (appropriate  standards),  or  a 
professional,  licensed  engineer  shall 
conduct  the  reviews  required  under  this 
section,  as  appropriate. 

(a)  New  building  projects — 
Construction  documents  initiated  after 
[THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE],  and  which  apply  to  new 
construction  projects,  shall  comply  with 
the  appropriate  standards  and  shall  be 
reviewed  for  compliance.  Once  the 
reviewer  determines  that  the  documents 
comply,  the  reviewer  shall  affix  his/her 
signature  and  seal  (if  a  licensed 
engineer)  to  the  approved  documents 
and  provide  a  statement  certifying 
compliance  with  the  appropriate 
standards. 

(b)  Existing  building  projects — For 
new  buildings  with  construction 
documents  that  were  initiated  prior  to 
[THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE],  the  documents  shall  be  reviewed 
to  determine  whether  they  comply  with 
the  appropriate  standards.  If  the 
reviewer  determines  that  the  documents 
comply  with  the  standard,  the  reviewer 
shall  affix  his/her  signature  and  seal  (if 
a  licensed  engineer)  to  the  approved 
documents  and  provide  a  statement 
certifying  compliance  with  the 
appropriate  standards.  If  the  reviewer 
determines  that  seismic  deficiencies 
exist,  the  appropriate  Component  Head 


shall  ensure  completion  of  one  of  the 
following: 

(1)  For  a  new  building  project  for 
which  a  contract  for  construction  has 
not  been  awarded,  the  construction 
documents  shall  be  revised  to 
incorporate  the  appropriate  standards. 
The  revised  construction  documents 
shall  then  be  reviewed  for  compliance. 
Once  the  reviewer  determines  that  the 
documents  comply  with  the  standard, 
the  reviewer  shall  affix  his/her  signature 
and  seal  (if  a  licensed  engineer)  to  the 
approved  documents  and  provide  a 
statement  certifying  compliance  with 
the  Department  standards. 

(2)  For  a  new  building  under 
construction,  or  for  which  construction 
has  been  completed,  a  corrective  action 
plan  shall  be  devised  to  bring  the 
building  into  compliance  with  the 
appropriate  standards.  The  plan  shall 
then  be  reviewed  for  compliance.  Once 
the  reviewer  determines  that  the  plan 
complies  with  the  standard,  the 
reviewer  shall  affix  his/her  signature 
and  seal  (if  a  licensed  engineer)  to  the 
approved  docimients  and  provide  a 
statement  certifying  compliance  with 
the  Department  standards.  The 
Component  Head  shall  ensure 
implementation  of  the  approved  plan. 

(3)  For  an  addition  to  an  existing 
building,  the  review  shall  account  for, 
in  addition  to  the  requirements 
provided  in  paragraphs  (b)(1)  or  (2)  of 
this  section,  as  appropriate,  any  effect 
the  addition  will  have  on  the  seismic 
resistance  of  the  existing  portion  of  the 
structure.  If  the  reviewer  determines 
that  the  addition  will  decrease  the  level 
of  seismic  resistance  of  the  existing 
building,  the  appropriate  Component 
Head  shall  develop  a  plan  of  corrective 
action  to  restore  the  seismic  integrity  of 
the  existing  structure.  Once  the  plan  of 
corrective  action  has  been 
accomplished,  the  reviewer  shall  verify 
that  the  current  level  of  seismic 
resistance  of  the  existing  building  at 
least  equals  the  seismic  resistance  level 
of  the  building  before  the  addition. 

(c)  The  Department  Seismic  Safety 
Coordinator  and  each  Component 
Seismic  Safety  Coordinator  shall  ensure 
that  statements  verifying  compliance 
made  under  this  subpart  have  been 
completed  and  retained  by  the 
appropriate  contracting  officer. 

f12S-1.8007    Reporting. 

The  Department  shall  file  reports  on 
the  execution  of  the  Executive  Order  as 
required  under  the  Order,  and  as 
required  by  the  Federal  Emergency 
Management  Agency. 


f12»-1.8008    Exemptlona. 

The  Executive  Order  exempts  from 
Jlhese  regulations  only  those  categories 
of  buildings  exempted  by  the  "National 
Earthquake  Hazards  Reduction  Program 
Recommended  Provisions  for  the 
Development  of  Seismic  Regulations  for 
New  Buildings."  The  Department 
Seismic  Safety  Coordinator  shall 
maintain  the  latest  version  of  this 
document. 

}  1 28-1 .8009    Review  of  seiamic  aaf oty 
program. 

The  Department  shall  review  and,  as 
necessary,  revise  the  Seismic  Safety 
Program  once  every  three  years  from 
(THE  EFFECTIVE  DATE  OF  THE  FINAL 
RULE). 

§12»-1.8010    Judicial  raviaw. 

Nothing  in  this  rule  is  intended  to 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  by  a 
party  against  the  Department  of  Justice, 
its  Seismic  Safety  Coordinators,  its 
officers,  or  any  employee  of  the 
Department. 

Dated;  March  26, 1993. 
Stephen  R.  Colgate, 

Assistant  Attorney  General  for 

Administration. 

|FR  Doc.  93-8005  Filed  4-8-93;  8:45  am) 

atUJNO  CODE  4410-01-M 


DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3400 
[WO-650-41 20-021 
RIN  1004-AC04 

Coal  Management — General 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule;  notice  of 

reopening  of  comment  period. 

SUMMARY:  A  proposed  rule  that  would 
add  a  section  to  the  regulations  on  coal 
management  allowing  decisions 
affecting  actions  in  the  Federal  Coal 
Management  Program  to  remain  in  full 
force  and  effect  during  the  pendency  of 
an  appeal  to  the  Interior  Board  of  Land 
Appeals  (IBLA),  unless  the  appellant 
shows  sufficient  justification  to  the 
IBLA  that  a  stay  is  necessary,  was 
published  in  the  Federal  Register  on 
January  22,  1993  (58  FR  5697),  allowing 
60  days  for  public  comment.  In  response 
to  public  request,  the  comment  period  is 
being  reopened  for  30  days. 

DATES:  Comments  should  be  submitted 
by  May  10, 1993.  Comments  received  or 
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postmarked  after  the  above  date  may  not 
be  considered  in  the  decisionmaking 
process  on  the  final  rule 

ADDRESSES:  Comments  should  be  sent  to 
Director  (140).  Bureau  of  Land 
Management,  room  5555.  Main  Interior 
Building,  1849  C  Street.  NW.. 
Washington,  DC  20240.  Comments  will 
be  available  for  public  review  at  the 
above  address  during  regular  business 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carole  Smith.  (202)  653-5182. 

Dated:  April  1,1993. 
Michael  Dombeck, 

ActJng  Assistant  Secretary  of  the  Interior. 
[FR  Doc.  93-8284  Filed  4-8-93;  8:45  ami 

MLUNQ  CODE  4310-M-M 


Organizations  that  previously 
requested  a  copy  of  the  Board's  Advance 
Notice  of  Proposed  Rulemaking 
(ANPRM)  on  this  subject  are  already  on 
the  Board's  mailing  list  and  will 
automatically  receive  a  copy  of  this 
NPRM. 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 
48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Applicability  and  Thresholds  for  Cost 
Accounting  Standarda  Coverage 

AGENCY:  Cost  Accounting  Standards 
Board.  Office  of  Federal  Procurement 
Policy.  OMB. 

ACTION:  Notice  of  proposed  rulemakinK 
(NPRM).  ^ 

summary:  The  Office  of  Federal 
Procurement  Policy.  Cost  AccounUng 
Standards  Board,  is  proposing  to  revise 
applicability,  thresholds  and  procedures 
for  the  application  of  the  Cost 
Accounting  Standards  (CAS)  to 
negotiated  government  contracts. 
Section  26(g)(1)  of  the  Office  of  Federal 
ProcuremBnt  Policy  Act  requires  that 
the  Board,  prior  to  the  promulgation  of 
any  new  or  revised  Cost  Accounting 
Standard,  pubhsh  an  NPRM.  The  Board 
IS  taking  action  on  this  topic  in  order  to 
adjust  CAS  applicabiUty  requirements 
and  dollar  thresholds  to  levels  reflecting 
experience  with  price  inflation  since  the 
thresholds  were  last  promulgated  by  the 
previous  Board  on  September  12. 1977. 
The  Board  is  also  proposing  changes  to 
the  criteria  for  determining  which 
Standards  apply  at  different  threshold 
levels  and  the  concept  of  what 
constitutes  modified  coverage,  and.  the 
criteria  that  trigger  full  CAS  coverage. 
DATES:  Requests  for  a  copy  of  the 
Board's  NPPAl  must  be  in  writing  and 
must  be  received  by  June  8. 1993. 
Comments  on  the  proposed  rule  must  be 
m  writing  and  must  be  received  by  June 
23, 1993.  ' 


ADDRESSES:  Comments  and  requests  for 
copies  of  the  Board  s  NPRM  should  be 
addressed  to  Richard  C.  Loeb.  Executive 
Secretary.  Cost  Accounting  Standards 
Board.  Office  of  Federal  Procurement 
Pohcy,  725  17th  Street.  NW..  room 
9001.  Washington,  DC  20503.  Attn: 
CASE  Docket  No.  91-04. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Loeb.  Executive  Secretary, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

.     SUPPLEMENTARY  INFORMATION: 
A.  Regulatory  Process 

The  Cost  Accounting  Standards 
Board's  rules  and  regulations  are 
codified  at  48  CFR  chapter  99.  Section 
26(g)(1)  of  the  Office  of  Federal 
Procurement  Policy  Act.  41  U.S.C. 
422(g)(1),  requires  that  the  Board,  prior 
to  the  establishment  of  any  new  or 
revised  Cost  Accounting  Standard, 
complete  a  prescribed  rulemaking 
process.  This  process  consists  of  the 
following  four  steps: 

1.  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  a  proposed  Standard. 

2.  Promulgate  an  Advance  Notice  of 
Proposed  Rulemaking. 

3.  Promulgate  a  Notice  of  Proposed 
Rulemaking. 

4.  Promulgate  a  Final  Rule. 
This  proposal  is  step  three  in  the  four 

step  process. 

B.  Background 

On  September  12,  1977.  the  previous 
Cost  Accounting  Standards  Board 
(CASB)  promulgated  rules  that 
exempted  certain  types  of  government 
contractors  from  the  full  impact  of  the 
application  of  the  Cost  Accounting 
Standards  (CAS)  to  all  of  their  otherwise 
CAS  covered  contracts  and 
subcontracts.  The  regulation  issued  by 
the  old  CASB.  formerly  part  332  of  that 
Board's  rules  (4  CFR  part  332),  entitled 
"Modified  Contract  Coverage,"  was 
designed  to  partially  address  the 
problem  of  application  of  CAS  to 
smaller  government  contractors,  as  well 
as  the  application  of  CAS  to  those 
contractors  for  whom  government 
business  represented  only  a  relatively 
small  share  of  total  sales  volume.  The 
impetus  for  the  development  of  the 


concept  of  modified  CAS  coverage  was 
the  concern  expressed  at  the  time,  that 
some  business  firms  (principally  smaller 
firrns  and  non-government  segments  of 
major  contractors)  were  avoiding 
bidding  on  government  contracts 
because  of  the  perceived  burdens 
associated  with  the  administration  of 
CAS  requirements.  See  Preamble  A  to 
CAS  part  332,  42  FR  45625.  Sept.  12. 
1977.  ^ 

The  present  requirement  for  modified 
CAS  coverage  appearing  at  48  CFR 
9903.201-2.  entitled  "Types  of  CAS 
coverage"  provides: 

(b)  Modified  coverage,  {l )  Modified 
coverage  requires  only  that  the  contractor 
comply  wiUi  Standard  9904.401,  Consistency 
in  Estimating,  Accumulating  and  Reporting 
Costs,  and  Standard  9904.402,  Consistency  in 
Allocating  Costs  Incurred  for  the  Same 
Purpose.  Modified,  rather  than  full.  CAS 
coverage  may  be  applied  to  a  covered 
contract  of  less  than  $10  million  awarded  to 
a  business  unit  that  received  less  than  $10 
million  in  CAS-covered  contracts  in  the 
immediately  preceding  cost  accounting 
period  if  the  sum  of  such  awards  was  less 
than  10  percent  of  the  business  unit's  total 
sales  during  ttiat  period  •  •  • 

Additional  provisions  of  this  section 
as  well  as  section  9903.202  of  the 
Board's  rules,  entitled  "Disclosure 
requirements,"  currently  provide  that 
certain  business  units  that  are  subject  to 
modified  coverage  must  still  file 
Disclosure  Statements  (normally 
required  only  for  contractors  subject  to 
full  coverage)  if  the  business  unit  is  a 
part  of  a  larger  company  that  has  other 
business  units  that  are  subject  to  full 
CAS  coverage.  See  48  CFR  9903.202-1. 

The  regulations  providing  for 
modified  CAS  coverage  were  originally 
effective  on  March  10, 1978.  In  the 
intervening  15  years,  the  dollar 
threshold  for  modified  CAS  coverage 
has  not  been  adjusted.  However,  prices 
as  measured  by  the  consumer  price 
index  have  been  adjusted  by  over  100% 
during  this  period.  Presumably  the 
issues  giving  rise  to  the  development  of 
the  concept  of  modified  CAS  coverage 
in  1977  have  been  further  highlighted 
during  this  time  frame.  The  $10  million 
threshold,  once  considered  to  be  the 
mark  at  which  a  contractor  had 
sufficient  "covered"  contracts  to  be 
subject  to  full  CAS  coverage,  has  been 
eroded  by  the  effects  of  inflation.  This 
dollar  threshold  may  no  longer  serve  as 
an  appropriate  size  standard  that 
represents  a  fair  demarcation  applicable 
to  CAS  covered  contractors. 

The  Board  is  now  proposing  what  it 
believes  to  be  appropriate  adjustments 
in  the  threshold  for  application  of 
modified  CAS  coverage  to  covered 
contractors.  In  so  doing,  the  CASB  has 
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been  considering  two  principal  issues: 
(1)  The  adjustment  should  properly 
reflect  the  effects  of  inflation,  and  (2) 
the  adjustment  should  protect  the 
interests  of  the  Government  while 
lessening  the  need  to  impose  the  full 
burdens  associated  with  CAS  coverage 
on  affacted  contractors. 

C  Summary  of  Propoaed  Amendments 

The  Board's  NPRM  provides  for  a  full 
CAS  coverage  threshold  of  $25  million 
(actual  inflation  experience  rounded  to 
the  nearest  five  million  dollar 
increment).  This  represents  an  increase 
of  two-and-one-half  times  the  present 
threshold,  and  approximates  inflation 
experience  as  measured  by  the 
consumer  price  index  from  the  last 
quarter  of  calendar  year  1977  through 
the  last  nuarter  of  1992. 

In  the  Board's  judgment,  its  internal 
study  (which  is  based  upon  data 
available  in  the  Federal  Procurement 
Data  System)  has  indicated  that  this 
proposed  threshold  should  provide 
adequate  protection  to  the  Government 
in  the  form  of  cumulative  contract 
dollars  remaining  subject  to  full  CAS 
coverage,  while  significantly  reducing 
the  number  of  contractors  that  will  be 
required  to  comply  with  the  full  scope 
of  the  Standards  and  the  requirement  for 
submission  of  a  Disclosure  Statement. 
The  results  of  the  Board's  study  have 
also  established  that  the  proposed 
increase  in  the  threshold  applicable  to 
modified  CAS  coverage  should  result  in 
an  approximately  45%-50%  decrease  in 
the  number  of  contractors  (or  contractor 
business  segments)  subject  to  full  CAS 
coverage,  while  the  corresponding 
reduction  in  CAS-covered  dollars  will 
be  only  5%-€%  from  current  levels. 
These  results  would  appear  to  indicate 
that  a  substantial  reduction  in  the 
burdens  associated  with  full  CAS 
coverage  will  be  achieved  for  a 
significant  number  of  contractors,  and 
contractor  segments,  with  only  a 
relatively  small  decrease  in  the 
cumulative  dollar  value  of  contracts  that 
are  subject  to  the  full  scope  of  CAS 
coverage. 

The  Board,  in  this  proposal,  has  also 
determined  to  increase  the  dollar 
threshold  associated  with  the  so-called 
"trigger  contract"  in  order  to  decrease 
the  burdens  associated  with  the 
application  of  full  CAS  coverage. 
Pursuant  to  this  proposal,  the  "trigger 
contract"  will  be  that  contract  dollar 
threshold  associated  with  the  initiation 
of  full  CAS  coverage,  for  a  particular 
contractor,  based  on  the  award  of  a 
single  negotiated  government  contract. 
Under  rules  previously  in  effect  (see  4 
CFR  331.30(b)(7)  and  332.  also  48  CFR 
30.201-l(b)(7)  and  30.201-2(b)).  the 


trigger  contract  threshold  was  a  single 
negotiated  government  contract 
exceeding  $500,000.  Once  awarded  a 
negotiated  government  contract  of  at 
least  this  dollar  magnitude  in  a  single 
cost  accounting  period,  a  government 
contractor's  segment  or  business  unit 
was  subject  to  some  form  of  CAS 
coverage  (either  full  or  modified)  for  all 
subsequently  awarded  negotiated 
contracts  exceeding  $100,000.  Public 
Law  100-679  raised  the  threshold  for 
individual  CAS  contract  coverage  to 
$500,000  (see  CAS  recodification,  57  FR 
14148,  April  17, 1992).  which  had  the 
effect  of  eliminating  the  $500,000  trigger 
concept.  Without  an  amendment,  the 
minimum  individual  CAS  contract 
threshold  and  the  initiating  CAS 
"trigger  contract"  threshold  are 
currently  one  and  the  same.  Although 
the  Board  has  provided  for  the 
continuation  of  the  "trigger  contract" 
concept  in  this  NPRM,  it  has  limited  its 
application  exclusively  to  full  CAS 
coverage.  Therefore,  the  application  of 
modified  CAS  coverage  to  an  individual 
contract  or  subcontract  will  be 
determined  without  reference  to  the 
triggering  contract  mechanism 
applicable  to  full  CAS  coverage.  Public 
comments  are  invited  concerning  this 
aspect  of  the  Board's  proposal. 

D.  Additional  Considerations 

In  the  past  several  months,  certain 
information  has  come  to  the  Board's 
attention,  that  would  seem  to  indicate  a 
potential  need  for  redefining  the 
concept  of  modified  CAS  coverage. 
Based  on  this  information,  the  Board  is 
concerned  that  some  government 
contractors,  particularly  those  who  do 
work  for  certain  civilian  procurement 
agencies,  may  be  including  specifically 
identifiable  unallowable  costs  in 
indirect  cost  pools  which  are  reflected 
in  the  billings  submitted  to,  and 
reimbursements  received  from,  Federal 
Government  contracting  agencies. 
Conformance  with  the  requirements  of 
CAS  405  would  restrict  such  a  practice. 
Therefore,  the  Board  is  proposing  to  add 
CAS  405  to  the  current  modified  CAS 
coverage  requirements.  In  the  Board's 
view,  it  is  fundamental  that  Government 
contractors,  engaged  in  cost-based 
contracting,  be  able  to  comply  with  this 
basic  cost  accounting  concept  in  the 
pricing  and  administration  of  contracts 
of  any  dollar  value.  In  addition,  the 
Board  has  determined  that  the  inclusion 
of  CAS  406,  "Cost  Accounting  Period." 
in  the  coverage  criteria  for  modified 
CAS  will  significantly  reduce  the 
opportunity  for  selection  of  inconsistent 
cost  accounting  periods  with  respect  to 
the  costing  and  pricing  of  contracts.  The 
Board  believes  that  the  principle 


enunciated  in  Standard  406  is  so  basic 
as  to  be  a  reasonable  requirement  for  all 
government  contracts  priced  on  the 
basis  of  cost.  The  Board  also  believes 
that  CAS  406  provides  a  form  of 
protection  to  contractors  in  that  it 
prohibits  the  use  of  inappropriate  and/ 
or  inconsistent  cost  accounting  periods 
in  order  to  minimize  indirect  contract 
costs.  As  was  noted  in  the  preamble  to 
the  Advance  Notice  of  Proposed 
Rulemaking  on  this  topic  (see  57  FR 
47438).  the  Board  has  been  considering 
methods  by  which  to  achieve  a  greater 
degree  of  balance  between  those  who 
would  urge  it  to  raise  and/or  tighten 
certain  CAS  applicability  thresholds, 
and  those  who  have  argued  that  these 
same  thresholds  should  not  be  revised. 
The  Board's  consideration  of  this  issue 
has  led  to  the  current  proposal  that 
would  apply  the  requirements  of  at  least 
CAS  401.  402.  405  and  406  to  all 
otherwise  non-exempt  awards 
exceeding  $500,000.  This  would 
constitute  the  definition  of  modified 
CAS  coverage. 

In  addition,  the  Board  proposed  in  the 
ANPRM,  and  has  retained  in  this  NPRM 
the  elimination  of  the  alternative  "10 
percent  or  more"  sales  test  criterion  for 
the  initiation  of  full  CAS  coverage.  The 
Board  has  taken  this  step  in  order  to 
clarify  and  simplify  the  rules  with 
respect  to  the  initiation  of  full  CAS 
coverage.  The  elimination  of  the  percent 
of  sales  test  precludes  the  possibility 
that  two  contractors  with  the  same 
amount  of  covered  contracts  would  be 
subject  to  two  different  levels  of 
coverage. 

The  approach  to  the  issue  of  full  and 
modified  CAS  coverage  that  is  being 
proposed  by  the  Board  seeks  to  balance 
cost  versus  benefits  through  an 
adjustment  in  CAS  thresholds  that 
would  extend  the  applicability  of  a 
newly  proposed  definition  of  modified 
CAS  coverage,  while  proposing  higher 
cumulative  contract  dollar  value 
thresholds  applicable  for  so-called  full 
CAS  coverage. 

Finally,  and  quite  importantly,  the 
Board  has  determined  that  the 
exemption  paragraph  appearing  at 
§  9904.201-l(b)(15)  should  be  expanded 
to  eliminate  the  requirement  for  a 
separate  Cost  Accounting  Standards 
Board  waiver  in  circumstances  where 
the  relevant  procuring  agency  has 
determined  to  waive  the  requirement  for 
submission  of  certified  cost  or  pricing 
data.  The  Board  believes  that  adequate 
safeguards  exist  within  the  procuring 
agencies  with  respect  to  this  issue  so  as 
to  preclude  the  need  for  the  approval  of 
individual  CAS  contract  waivers  by  the 
Board.  The  elimination  of  this 
requirement  should  significantly  ease 
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the  administrative  burdens  (for  both  the 
Government  and  contractors/ 
subcontractors)  associated  with 
obtaining  CAS  coverage  exemptions  in 
those  instances  where  the  agency  has 
aheady  waived  the  requirements  of  the 
Truth  in  Negotiations  Act. 
Allan  V.  Burman, 

Administrator  for  Federal  Procurement  Policy 
and  Chairman,  Cost  Accounting  Standards 
Board. 

IFR  Doc.  93-8298  Filed  4-8-93;  8:45  am] 

BiLUNO  COOC  3110-01-M 


DEPARTMENT  OF  COMMERCE 

,  National  Oceanic  Atmospheric 
Administration 

50  CFR  Part  625 

Summer  Rounder  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
action:  Notice  of  availability  of  a  fishery 
management  plan  amendment  and 
request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  that 
the  Mid-Atlantic  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  3  to  the  Fishery 
Management  Plan  for  the  Summer 
Flounder  Fishery  (FMP)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Copies  of  the  amendment 
may  be  obtained  from  the  address 
below. 

DATES:  Comments  on  Amendment  3 
must  be  received  on  or  before  June  4 
1993. 


ADDRESSES:  All  comments  may  be  sent 
to  Richard  B.  Roe,  Director.  Northeast 
Regional  Office.  One  Blackburn  Drive. 
Gloucester.  MA  01930-3799.  Copies  of 
Amendment  3  and  the  environmental 
assessment/regulatory  impact  review 
may  be  obtained  bom  John  C.  Bryson. 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council-,  room 
2115,  Federal  Building.  300  S.  New 
Street,  Dover,  DE  19001-6790. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Kathi  L.  Rodrigues,  508-281-9324. 
SUPPt^MENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  requires  each  regional 
fishery  management  council  to  submit 
any  fishery  management  plan  or  plan 
amendment  it  prepares  to  the  Secretary 
of  Commerce  (Secretary)  for  review  and 
approval  or  disapproval.  The  Magnuson 
Act  also  requires  the  Secretary,  upon 
receiving  the  plan  or  amendment,  to 
immediately  publisii  a  notice  that  the 
plan  or  amendment  is  available  for 
public  review  and  comment.  The 
Secretary  will  consiiier  the  public 
comments  in  determining  whether  to 
approve  the  plan  or  amendment. 

The  proposed  amendment  would 
provide  that  otter  trawl  vessels  having 
Federal  summer  flounder  permits  and 
operating  between  November  1  through 
April  30,  must  fish  with  5.5  inch  (14.0 
cm)  minimum  diamond  mesh  or  6  inch 
(15.2  cm)  minimum  square  mesh 
applied  throughout  the  tail  bag,  in  order 
to  possess  200  or  more  pounds  (90.8  or 
more  kg)  of  summer  flounder.  Vessels 
possessing  less  than  200  pounds  (less 
than  90.8  kg)  of  summer  flounder  are 


exempt  fi^m  the  mesh  size  requirement 
during  the  period  November  1  throuah 
April  30. 

For  the  remaining  months.  May  1 
through  October  31.  vessels  possessing 
100  or  more  pounds  (45.4  or  more  kg) 
of  summer  flounder  would  be  subject  to 
the  mesh  requirement  and  those 
possessing  less  than  100  pounds  (less 
than  45.4  kg)  would  be  exempt. 

The  second  measure  concerns  the 
boundary  line  of  the  exemption  area 
where  vessels  may  fish  with  less  than 
the  minimum  sized  mesh  in  a  limited 
area  during  the  period  November  1 
through  April  30.  provided  an 
exemption  permit  is  on  board.  The 
established  boundary  line  for  the  area 
would  become  a  straight  exemption  line 
at  72030'  W.  longitude.  The  rule  would 
also  provide  a  framework  mechanism  to 
adjust  the  location  of  the  line,  or  the 
length  of  the  exemption  season  to 
prevent  unnecessary  discarding  of 
summer  flounder,  to  the  extent  possible. 

Regulations  proposed  by  the  Council 
to  implement  this  amendment  are 
scheduled  to  be  published  within  15 
days. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  5,  1993. 
David  S.  Crmtin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-8324  Filed  4-6-93;  8:45  am] 
BiLUNG  CODE  3S10-22-M 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[DockM  No.  90-108-3] 

Medfly  Cooperative  Eradication 
Program  Draft  Environmental  Impact 
Statement 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
V  action:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  a  draft 
environmental  impact  statement  for  the 
Medfly  Cooperative  Eradication 
Program.  This  document  analyzes 
potential  environmental  effects  of  a 
program  to  eradicate  the  Mediterranean 
fruit  fly  from  the  U.S.  mainland.  We  are 
requesting  public  comments  on  the  draft 
environmental  impact  statement. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
24. 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Mr. 
Harold  T.  Smith.  Branch  Chief. 
Environmental  Analysis  and 
Documentation.  BBEP.  APHIS.  USDA. 
room  543,  Federal  Building.  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docltet  No.  90-108-3.  Comments 
received  may  be  inspected  at  USDA. 
room  1141.  South  Building,  14th  Street 
and  Independence  Avenue,  SW.. 
Washington.  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  encouraged  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 

Copies  of  the  draft  environmental 
impact  statement  are  available  for 
review  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays  at  the  following  locations: 


APHIS  Reading  Room,  room  1141, 
South  Building.  14th  Street  and 
Independence  Avenue,  SW., 
Washington,  DC  20250; 

USDA-APHIS  Library,  room  G180, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782; 

USDA-APHIS-PPQ,  9580  Micron 
Avenue,  Suite  I,  Sacramento.  CA  95827; 
USDA-APHIS-PPQ.  3505  Boca  Chica 
Boulevard,  Suite  360.  Browmsville,  TX 
78521-4065; 

USDA-APHIS-PPQ.  3505  25th 
Avenue.  Building  1.  North,  Gulfport, 
MS  39501;  USDA-APHIS-PPa  Blason 
II,  1st  Floor,  505  South  Lenola  Road, 
Moorestown.  NJ  08057. 

Interested  persons  may  obtain  a  copy 
of  the  draft  environmental  impact 
statement  by  writing  to  any  of  the  last 
four  addresses  listed  above  (those 
beginning  with  "USDA-APHIS-PPQ") 
or  to  the  address  listed  below  under 
"FOR  FURTHER  INFOflMATtON  CONTACT." 
FOR  FtiRTHER  INFORMATION  CONTACT:  Mr. 
Harold  T.  Smith,  Branch  Chief. 
Environmental  Analysis  and 
Documentation.  BBEP.  APHIS,  USDA. 
room  543,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
(301) 436-8963. 

SUPPt.EM£NTARY  INFORMATION: 

Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS),  in 
cooperation  with  12  other  Federal  and 
State  organizations,  has  prepared  a  draft 
environmental  impact  statement  for  the 
Medfly  Cooperative  Eradication 
Program.  Copies  of  this  document  were 
filed  with  the  U.S.  Environmental 
Protection  Agency  (EPA)  on  March  30, 
1993,  pursuant  to  section  102(2)(c)  of 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4332(2)(c)),  and  the 
EPA  Notice  of  Availability  is  published 
in  the  Notices  section  of  today's  Federal 
Register. 

We  published  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement  in  the  Federal  Register  on 
June  22, 1990  (55  FR  25681-25682, 
Docket  No.  90-108).  This  notice 
requested  comments  from  the  public 
concerning  issues  that  should  be 
addressed  in  the  environmental  impact 
statement.  Comments  were  to  be 
received  on  or  before  August  21,  1990. 
We  published  a  notice  of  public 
meetings  and  extension  of  the  comment 
period  in  the  Federal  Register  on  July 


27. 1990  (55  FR  30730-30731,  Docket 
No. -60-137).  As  a  result,  formal  scoping 
for  the  environmental  impact  statement 
was  held  between  June  22  and 
November  9,  1990. 

Major  lasues 

The  comments  received  from  the 
public  helped  us  to  determine  the 
principal  focus  of  the  draft 
environmental  impact  statement.  The 
document  analyzes  the  following  broad 
alternatives:  (1)  No  action;  (2)  Medfly 
suppression  including  the  use  of 
chemicals;  (3)  Medfly  suppression 
without  the  use  of  chemicals;  (4)  Medfly 
eradication  including  the  use  of 
chemicals:  and  (5)  Medfly  eradication 
without  the  use  of  chemicals.  The  draft 
environmental  impact  statement  focuses 
on  the  potential  environmental 
consequences  of  chemical  controls, 
especially  the  use  of  malathion  with 
protein  bait,  and  their  alternatives. 

The  draft  environmental  impact 
statement  is  now  available  for  review 
and  comment.  We  are  seeking  input 
from  members  of  the  public, 
government  agencies,  and  private 
industry. 

Preparation  of  the  Final  Environmental 
Impact  Statement 

APHIS  will  consider  all  comments 
receivedby  the  close  of  the  comment 
period  in  the  development  of  the  final 
environmental  impact  statement  for  the 
Medfly  Cooperative  Eradication 
Program.  A  notice  announcing  the 
availability  of  the  final  document  will 
be  published  in  a  subsequent  Federal 
Register  notice. 

This  notice  is  issued  in  accordance 
with:  (1)  NEPA  (42  U.S.C.  4321  e(  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts'1500-1508),  (3) 
USDA  Regulations  Implementing  N'EPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28,  1979.  and  44 
FR  51272-51274,  August  31,  1979). 

Done  in  Washington,  DC,  this  5th  day  of 
April  1993. 
Lonnie  |.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  93-«379  Filed  4-ft-93:  8;45  am) 
BlUMa  COM  3410-34-P 


Packers  and  Stockyard* 
Administration 

Oeposting  of  Stockyards 

Notice  is  hereby  given,  that  the 
livestock  markets  named  herein, 
originally  posted  on  the  dates  specified 
below  as  being  subject  to  the  Packers 
and  Stockyards  Act.  1921,  as  amended 
(7  U.S.C.  181  et  seq),  no  longer  come 
within  the  definition  of  a  stackyard 
under  the  Act  and  are  therefore,  no 
longer  subject  to  the  provisions  of  the 
Act. 
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Facility  No.,  name,  and 
locatKjn  of  stockyard 


AL-1 40— Capita)  Stock- 
yard, Inc.,  Montgom- 
ery, Alabama. 


Date  of  posting 


September  30. 
1946. 


This  notice  is  in  the  nature  of  a 
change  relieving  a  restriction  and.  thus, 
may  be  made  effective  in  less  than  30 
days  after  publication  in  the  Federal 
Register  without  prior  notice  or  other 
public  procedure.  This  notice  is  given 
pursuant  to  section  302  of  the  Packers 
and  Stockyards  Act  (7  U.S.C.  202)  and 
is  effective  upon  publication  in  the 
Federal  Register. 

Done  at  Washington.  DC  this  5th  day  of 
April,  1993. 

Harold  W,  Davia. 

Director,  Livestock  Marketing  Divi<>ion. 
[FR  Doc.  93-8302  Filed  4-8-93;  8:45  am) 

MLUNG  COM  »1(M(0-P 


Posting  of  stockyards 

Pursuant  to  the  authority  provided 
under  section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  it  was 
ascertained  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
by  section  302(a).  Notice  was  given  to 
the  stockyard  owners  and  to  the  public 
as  required  by  section  302Cb).  by  posting 
notices  at  the  stockyards  on  the  dates 
specified  below,  that  the  stockyards  are 
subject  to  the  provisions  of  the  Packers 
and  Stockyards  Act.  1921.  as  amended 
(7  U.S.C.  181  ef  seg.). 


Proposed  Posting  of  Stockyards 

The  Packers  and  Stockyards 
Administration,  United  States 
Department  of  Agriculture,  has 
information  that  the  livestock  markets 
named  below  are  stockyards  as  defined 
in  Section  302  of  the  Packers  and 
Stockyards  Act  (7  U.S.C.  202).  and 
should  be  made  subject  to  the 
provisions  of  the  Packers  and 
Stockyards  Act,  1921,  as  amended  (7 
U.S.C.  181  efseg). 
AR-169    London  Auction  Bam, 

London,  Arkansas 
MN-190    Wayne  Pike  Auction 

Company,  Princeton,  Minnesota 
MO-275    MO-KAN  Livestock  Market. 

Passaic,  Missouri 
NC-164    Asheville  Horse  Sale, 

Asheville,  North  Carolina 
TN-189    Middle  Tennessee  Horse 

Sales.  Decherd.  Tennessee 
WI-141    Tim  Nolan  Arena.  Marion, 
Wisconsin 

Pursuant  to  the  authority  under 
section  302  of  the  Packers  and 
Stockyards  Act,  notice  is  hereby  given 
that  it  is  proposed  to  designate  the 
stockyards  named  above  as  posted 
stockyards  subject  to  the  provisions  of 
said  Act. 

Any  person  who  wishes  to  submit 
written  data,  views  or  arguments 
concerning  the  proposed  designation 
may  do  so  by  filing  them  with  the 
Director.  Livestock  Marketing  Division. 
Packers  and  Stockyards  Administration, 
room  340&-South  Building,  U.S. 
Department  of  Agriculture.  Washington. 
DC  20250  by  April  20.  1993. 

All  written  submissions  made 
pursuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
office  of  the  Director  of  the  Livestock 
Marlceting  Division  during  normal 
business  hours. 

Done  at  Washington,  DC  this  5th  day  of 
April,  1993 

Harold  W.  Davis, 

Director,  Livestock  Marketing  Division. 
(FR  Doc.  93-8300  Filed  4-8-93;  8:45  am) 

BtLUNQ  COOC  M10-«I>-P 


Facility  No.,  name,  arnJ 
kxation  ol  stockyard 


MS-1 66— Granger  Trad- 
ing Barn,  Hazlehurst. 
Mississippi. 


Date  of  posting       DEPARTMEMT  OF  COMIMERCE 


Fet>ruary  21. 
1993. 


Done  at  Washington.  DC  this  5th  day  of 
April,  1993. 

Harold  W.  Davis. 

Director,  Livestock  Marketing  Division, 
Packers  and  Stockyards  Administration. 
[FR  Doc.  93-8301  Filed  4-8-93;  8:45  am) 

BILUMG  COOe  »41(M(I>-P 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  Bureau  of  the  Census. 

TitJe:  Monthly  Wholesale  Trade 
Survey. 


Form  Numberfs):  B-3 1 0 . 

Agency  Approval  Number:  0607- 
0190. 

Type  of  Bequest:  Extension  of  the 
expiration  date  of  a  oirrently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  6,150  hours. 

Number  of  Bespondents:  5,985. 

Avg  Hours  Per  Besponse:  10  minutes. 

Needs  and  Uses:  The  Bureau  of  the 
Census  conducts  the  Monthly 
Wholesale  Trade  Survey  to  obtain  sales 
and  inventory  data  from  a  sample  of 
merchant  wholesalers.  From  the  data  we 
gather,  we  produce  statistics  on 
wholesale  sales,  end-of-month 
inventories,  methods  of  inventory 
valuation,  and  stock/sales  ratios.  The 
Bureau  of  Economic  Analysis  uses  these 
statistics  in  its  calculations  of  the  Gross 
Domestic  Product  (GDP)  and  to  improve 
the  reliability  of  inventory  adjustments 
applied  in  the  quarteriy  GDP  estimates. 
The  Bureau  of  Labor  Statistics  uses 
these  statistics  as  input  to  its  Producer 
Price  Indexes  and  in  developing 
productivity  measurements.  Other 
government  agencies  and  businesses  use 
these  statistics  for  planning  and 
development  and  to  gauge  the  current 
trends  of  the  economy.  Current  data  on 
wholesale  trade  also  enable  us  to  make 
comparisons  with  the  five-year 
wholesale  census  data. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Frequency:  Monthly. 

Bespondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez. 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  vmting  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312. 14th  and  Constitution  Avenue. 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  3208,  New  Ex^nitive  Office 
Building.  Washington.  DC  20503. 

Dated:  April  5, 1993. 
Edward  Michals, 

Departmental  Forms  Oearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  93-8339  Filed  4-8-93;  8:45  am) 
BUJNo  COOC  »ie-e7-p 
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Bureau  of  Export  Administration 

Telecommunications  Equipment 
Technical  Advisory  Committee; 
Partially  aosed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  May  4. 1993, 
9:30  a.m..  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2).  14th  * 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  technical  questions 
that  affect  the  level  of  export  controls 
applicable  to  telecommunications  and 
related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Approval  of  minutes. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Otner  business. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  pubhc  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  TAC  Unit,  ODAS/ 
EA/BXA,  room  1621,  U.S.  Department 
of  Commerce;  Washington.  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 


for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  April  6. 1993. 
Lae  Ann  Carpenter, 

Acting  Director,  Technical  Advisory 

Committee  Unit. 

(FR  Doc.  93-8402  Filed  4-8-93;  8:45  am) 

BtLUNO  COOC  MIt-OT-M 

[Docket  Noe.  2103-01, 2103-04. 2103-05, 
2103-05,210^-04] 

Peter  Burger,  et  al.;  Final  Decision  and 
Order 

In  the  matter  of  Peter  Burger,  individually 
and  as  agent  for  both  International  Business 
Connections  and  Helling  KG.  and  Helling  KG 
and  International  Business  Connections, 
Respondents. 

On  February  20, 1992,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department) 
issued  separate  charging  letters  against 
Peter  Burger,  individually  and  as  agent 
for  Helling  KG  (Helling)  and 
International  Business  Connections 
(IBC),  and  against  Helling  and  IBC, 
under  the  authority  of  the  Export 
Administration  Act  of  1979,  as  amended 
(50  U.S.C.A.  app.  2401-2420  (1991  and 
Supp.  1992))  (the  Act),  and  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
(1992))  (the  Regulations).*  Respondents 
received  the  charging  letters,  which 
were  sent  by  registered  mail,  and  service 
thereof  was  effected  on  February  26, 
1992. 

The  charging  letters  accused  the 
Respondents  of  engaging  in  two 
conspiracies  to  acquire  commodities 
controlled  under  section  5  of  the  Act  for 
reasons  of  national  security.  The  first 
conspiracy  involved  the  acquisition  of 
60  U.S.-origin  Tektronix  workstations  in 
Malaysia,  and  their  subsequent  reexport 
from  Malaysia,  by  Gob  Sian  Lake  (Goh). 
Coh  is  alleged  to  have  made  "false  and 
misleading  statements  regarding  the 
intended  end-use  and  end-user  of  the 
workstations  to  the  Malaysian 
distributor  for  the  U.S.  manufacturer". 
Goh  then  allegedly  reexported  the 
workstations  from  Malaysia  without  the 
required  authorization  from  the 
Department 


'  The  Act  expirad  on  Septaoibar  30,  1990. 
Executive  Order  12730  (55  FR  40373.  October  2. 
1090)  continued  the  Regulation*  in  effect  under  the 
International  Emergency  Ecooomic  Powers  Act  (50 
U.S.CA.  1701-1706(1991)). 


The  Respondents  are  also  alleged  to 
have  conspired  to  acquire  and  export  a 
Proquip  rigid  disk  certifier  and 
Tektronix  color  graphic  workstations 
from  the  United  States  in  violation  of 
the  Regulations.  The  Respondents,  along 
with  other  co-conspirators,  are  alleged 
to  have  filed  an  application  for  a 
validated  export  license  that  falsely 
identified  the  intended  end-user; 
exported  a  Tektronix  color  graphics 
workstation  to  Hong  Kong  without  the 
required  validated  license;  and  applied 
for  a  validated  export  license  to  ship  the 
Proquip  rigid  disk  certifier  to  Canada 
while  intending  to  ship  the  equipment 
to  Malaysia. 

For  allegedly  having  caused  violations 
of  the  Regulations,  having  conspired  to 
act  in  violation  of  the  Regulations,  and 
having  acted  with  knowledge  of  such 
violations  in  furtherance  of  the  above 
conspiracies,  the  Respondents  were 
charged  with  violating  §§  787.2, 
787.3(a),  787.3(b),  787.4(a),  787.5(a),  and 
787.6  of  the  regulations. 

On  February  24. 1993,  the 
Administrative  Law  Judge  (ALJ)  entered 
a  Recommended  Decision  in  the 
consolidated  case  against  the 
Respondents.  The  ALJ  concluded  that 
the  Respondents  have  each  committed 
eight  violations  of  the  Regulations  as 
alleged  by  the  Department.  The  ALJ 
recommends  that  each  of  the 
Respondents  be  denied  export  privileges 
for  a  period  of  twenty  years.  For  the 
reasons  below,  I  affirm  the  ALJ"s 
Recommended  Decision. 

Pursuant  to  §  788.7  of  the  Regulations, 
a  respondent  must  answer  a  charging 
letter  within  30  days  after  service.  The 
date  of  service  of  a  charging  letter  is.  in 
turn,  "the  date  of  its  delivery,  or  its 
attempted  deUvery  if  delivery  is 
refused."  15  CFR  788.4(d).  In  this  case, 
agency  counsel  sent  separate  charging 
letters  to  the  Respondents  by  registered 
mail.  Delivery,  or  attempted  delivery,  of 
the  charging  letters  was  made  on  each 
Respondent  on  February  26, 1992. 
Having  thus  been  duly  served,  the 
Respondents  were  required  to  answer 
the  charging  letters  within  30  days 
thereafter.  Respondents  Burger  and  IBC 
failed  to  do  so  and  were  found  in 
defauh  by  the  ALJ.  Order,  April  6. 1992. 

Respondent  Helling,  through  counsel, 
answered  the  charging  letter  against  it 
on  March  20. 1992.  However,  Helling 
thereafter  failed  to  meet  the  schedule 
established  by  the  ALJ  to  file  testimony, 
exhibits  and  briefs  of  issues.  In  addition, 
HeUing  also  failed  to  respond  to  agency 
counsel's  First  Request  for  Admissions 
of  Fact,  for  Productions  of  Documents 
and  Interrogatories.  According  to 
§  788.9(b)  of  the  Regulations,  "Matters 
of  fact  or  law  of  which  admission  is 
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requested  shall  be  deemed  admitted 
unless  •  •  *  the  party  to  whom  the 
request  is  directed  serves  upon  the 
requesting  party  a  sworn  statement 
•  *  *  denying  specifically  the  matters 
of  which  admission  is  requested". 
Accordingly,  the  ALJ  correctly  granted 
agency  counsel's  motion  that  all  facts 
for  which  admission  was  sought  be 
deemed  to  be  true. 

The  Regulations  expressly  authorize 
denial  of  export  privileges  as  a  sanction 
which  may  be  imposed  upon  a 
respondent  who  has  been  found  to  have 
violated  the  Act.  the  Regulations,  or  any 
order  license  or  other  authorization 
issued  under  the  Act.  15  CFR  788.3(a). 
Based  on  the  evidence  submitted  by 
agency  counsel  and  on  the  above 
admissions  of  fact,  the  ALJ  found 
Respondent  Helling  to  have  violated  the 
Regulations  as  alleged  by  the 
Department.  Similarly.  Respondents 
Burger  and  IBC  having  been  found  in 
default.  "Any  order  so  issued  shall  have 
the  same  farce  and  effect  as  an  order 
issued  following  the  disposition  of 
contested  charges."  15  CFR  788.8(a). 
Therefore,  the  order  recommended  by 
the  ALJ  is,  in  all  respects,  appropriate. 
The  Regulations  require  all  parties  to 
respond  within  twelve  days  after  receipt 
of  the  Recommended  Decision.  15  CFR 
788.23(b).  On  March  8. 1993.  agency 
counsel  filed  an  initial  submission 
supporting  the  Recommended  Decision. 
Respondeats  Burger.  Helling  and  ffiC 
have  not  responded.  Accordingly,  I 
hereby  affirm  the  Recommended 
Decision. 
Therefore.  It  Is  Ordered: 
1.  For  a  period  of  twenty  years  from 
the  date  of  this  final  action  by  the 
United  States  Department  of  Commerce, 
Respondents 

Peter  Burger,  individually  and  as 
agent  for 

Helling  KG,  54  Sylvesteralle  2,  2000 
Hamburg  54,  Germany 
and 
International  Business  Connections.  11 
rue  Aldringen,  1-2960  Luxembourg, 
Luxembourg, 
and 

Helling  KG,  54  Sylvesteralle  2,  2000 
Hamburg  54,  Germany 
and 

International  Business  Connections,  11 
rue  Aldringen,  1-2960  Luxembourg, 
Luxembourg 

and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  of  each  of  the  above 
Respondents  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 


or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

2.  Participation  prohibited  in  any 
such  transaction,  either  in  the  United 
States  or  abroad,  shall  include,  but  not 
be  limited  to.  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  export  license 
application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying.  seHing  delivering,  storing,  using 
or  disposing  of.  in  whole  or  in  part,  any 
commodities  or  technical  data  exported 
from  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 

3.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
business  organization  with  which  any  of 
the  Respondents  is  now  or  hereafter 
may  be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

4.  All  outstanding  individual 
validated  export  licenses  in  which  the 
respective  Respondents  appear  or 
participate,  in  any  manner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Respondents'  privileges 
of  participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

5.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  authorization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  of  these 
Respondents  or  any  related  person,  or 
whereby  any  Respondent  or  any  related 


person  may  obtain  any  benefit  therefrom 
or  have  any  interest  or  participation 
therein,  directly  or  indirectly: 

(i)  Apply  for.  obtain,  transfer,  or  use 
any  license,  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 
export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any  of  the 
Respondents  or  related  persons  denied 
export  privileges,  or 

Iii)  Order,  buy,  receive,  use.  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  finance  or  otherwise  service 
or  participate  in  any  export,  reexport, 
transshipment  or  diversion  of  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States. 

This  Final  Decision  and  Order  shall 
constitute  the  Department's  final  action 
in  this  proceeding  pursuant  to  the  Act 
(50  U.S.C.A.  §  2412(c)(1)).  A  copy  of  this 
Final  Decision  and  Order  shall  be 
served  upon  each  Respondent  and 
published  in  the  Federal  Register. 

Dated:  March  25, 1993. 
Robert  F.  Kugelman, 

Acting  Under  Secretary  for  Export 
Administration. 

Department  of  Commerce.  Office  of 
Administrative  Law  Judge,  Suite  4017. 
Washington.  DC  20230 

Recommended  Decision 

In  the  matter  of:  Peter  Burger,  Individ  jally 
and  as  agent  for  both  International  Business 
Connections  and  Helling  KG  and  Helling  KG 
and  International  Business  Connections, 
Respondents.  Docket  Nos.  2103-01.  2103-04 
2103-05,  2103-05,  2103-04. 

Appearance  for  Respondent  Helling 
KG:  Wolfram  Westphal.  Esq..  Westphal- 
Feseker-Breutigam.  Grimm  8,  2000 
Hamburg  11,  Germany;  Mr.  Peter 
Burger,  individually  and  as  agent  for 
both  International  Business 
Connections,  11  rue  Aldringen,  L-2960 
Luxembourg,  Luxembourg,  and  Helling 
KG.  54  Sylvesterallee  2,  2000  Hamburg 
54,  Germany. 

Appearance  for  Agency:  Thomas  C. 
Barbour,  Esq.,  Office  of  Chief  Counsel 
for  Export  Administration,  U.S. 
Department  of  Commerce,  Room  H- 
3839.  14th  &  Constitution  Ave.,  NW, 
Washington,  DC  20230. 

Preliminary  Statement 

On  February  20,  1992,  the  Office  of 
Export  Enforcement.  United  States 
Department  of  Commerce  (the 
Department  or  Agency)  issued  separate 
charging  letters  against  Peter  Burger, 
individually  and  as  agent  for  Helling  KG 
(Helling)  and  International  Business 
Connections  (IBC)  (hereby  collectively 
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referred  to  as  Burger):  and  against 
Helling  and  IBC.^  under  the  authority  of 
the  Export  Administration  Act  of  1979 
(50  U.S.C.A.  app.  2401-2420).  as 
amended  (the  Act),  and  the  Export 
Administration  Regulations  (the 
Regulations).*  These  charging  letters 
collectively  allege: 

That  between  approximately 
November  6. 1987.  and  April  7, 1988. 
Burger,  individually,  and  in  his  capacity 
as  agent  for  both  Helling  and  IBC;  and 
Helling  and  IBC,  respectively  in  their 
own  right,  conspired  with  Goh  Sian 
Lake,  also  known  as  Alex  Goh  (Goh),^ 


'  Copies  of  the  chaining  letters  against  Burger 
were  sent  to  him  by  registered  mail  both  in  care  of 
Helling,  Hamburg.  In  the  then-Federal  Republic  of 
Cennany  (FDR),  and  in  care  of  IBC,  Luxembourg, 
and  were  delivered  at  both  addresses  on  February 
26. 1992.  As  established  by  Agency  counsel,  the 
charging  letter  sent  to  Burger  at  Helling  was  twice 
returned  to  the  Department,  first,  accompanied  by 
Helling's  March  12.  1992.  answer  to  the  charging 
letter  against  itself  and.  next,  by  an  April  22,  1992, 
letter.  Collectively,  both  documents  proclaimed  that 
Burger  never  had  been  an  employee  or  agent  of 
Helling,  that  Helling  never  was  cormected  with 
Burger,  that  Helling  did  tKit  know  Burger  or  his 
address,  and  that  the  envelope  sent  to  him  in  caie 
of  Helling  had  been  opened  by  mistake.  By  similar 
correspondence,  dated  March  9,  1992,  IBC  also 
returned  to  the  Department  the  charging  letters 
issued  against  it  and  Burger  on  the  ground  that  the 
charges  against  IBC  and  the  related  enclosures  were 
not  applicable  and  could  not  be  accepted.  Noting 
that  uncontradicted  evidence  submitted  by  Agency 
Counsel  confirms  that  Burger,  in  fact,  has  served 
herein  as  agent  for  both  of  those  companies;  that 
IBC  basically  served  as  a  front  for  Helling:  that 
Section  788. 4(d]  of  the  Regulations  provides  that 
the  date  of  service  of  a  charging  letter  shall  be  the 
date  of  its  delivery,  or  attempted  delivery,  if  service 
is  rehised:  and  that  unlike  Swit2erland,  the  rules 
applicable  in  Germany  and  Luxembourg  concerning 
the  types  of  service  permissible  in  administrative 
proceedings  brought  from  abroad  do  not  preclude 
the  type  of  service  made  herein,  I  agree  with 
Agency  counsel  that  Burger  was  duly  served  as  of 
February  26, 1992.  with  copies  of  the  charging 
letters  in  this  proceeding  by  the  posting  of  same  to 
these  two  companies,  as  his  principals,  in  the 
manner  indicated.  I  further  Pmd,  consistent  with 
Section  7S8.4(d)  of  the  Regulations,  above,  that 
separate  service  of  the  appropriate  charging  letter 
also  duly  was  made  upon  IBC  at  that  company's 
Luxembourg  address,  although  it  has  declined  to 
accept  same.  Although  Helling,  as  noted,  twice 
returned  the  charging  letter  sent  to  Burger  in  care 
of  its  address.  Helling  did  accept  service  of  the 
charging  letter  against  itself  and,  ultimately, 
answered  the  allegations  contained  therein. 
Accordingly,  the  validity  of  the  charging  letter 
issued  against  Helling  is  not  in  dispute. 

'The  Act  expired  on  September  30. 1990. 
Executive  Order  12730  (55  FR  40373.  October  2, 
1990)  invoked  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.A.  1701-1706 
(1991))  (lEEPA).  continuing  in  effect  the  Export 
AdministxatioD  Regulations  and  to  the  extent 
permitted  by  law,  the  provisions  of  the  Act 

'Although  a  charging  letter  alleging  his  role  in 
the  matters  alleged  herein  was  sent  to  Goh  on 
February  20,  1992,  no  proof  of  service  of  same  has 
been  submitted.  On  February  3,  1993, 1  issued  an 
Order  providing  that,  as  of  March  4,  1993,  the 
charging  letter  against  Goh  would  be  dismissed 
unless  proof  of  service  of  same,  or  written 
representation  of  Imminent  service  by  a  date  certain 
were  filed  on  or  before  that  return  date. 


individually  and  doing  business  as 
Cheras  Plaza  Sdn.  Bhd..  Kuala  Lumpur, 
Malaysia,  to  acquire  60  U.S.-origin 
Tektronix  workstations  in  Malaysia  by 
misrepresenting  the  end-use  and  the 
end-user  of  the  workstations  to  the 
Malaysian  distributor  for  the  U.S. 
Manufacturer:  that  Goh,  accordingly, 
obtained  the  workstations  by  the 
conduct  described  above:  and  that  Goh, 
in  accordance  with  instructions 
received  from  Burger,  was  instrumental 
in  the  reexport  of  these  workstations 
from  Malaysia  without  obtaining  from 
the  Department  the  prerequisite 
reexport  authorization  that  he  knew,  or 
should  have  knowm,  was  required  by 
§  774.1  of  the  Regulations.  Therefor,  for 
conspiring  with  Goh  to  violate  the  Act 
and  the  Regulations,  Burger,  Helling  and 
IBC  each  violated  §  787.3(a)  of  the 
Regulations. 

That  in  connection  with  the  above 
conspiracy,  on  April  7, 1988,  Burger 
was  instrumental  in  the  reexport  of  60 
U.S.-origin  Tektronix  workstations 
without  obtaining  from  the  Department 
the  reexport  authorization  required  by 
§  774.1  of  the  Regulations.  By  causing 
conduct  prohibited  by  the  Act  and  the 
Regulations,  Burger,  Helling  and  IBC  are 
alleged  to  have  violated  §  787.2  of  the 
Regulations.  Further,  by  reexporting  the 
workstations  while  knowing  that  such 
conduct  was  violative  of  the  Act  and/or 
the  Regulations,  Burger,  Helling  and  IBC 
each  violated  §  787.4(b)  of  the 
Regulations. 

That  between  about  August  31,  1988. 
and  November  25, 1988,  a  second 
conspiracy  occurred  participated  in  by 
Goh,*  Burger,  individually  and  as  agent 
for  Helling  and  IBC;  Helling  and  IBC,  in 
which  these  parties  were  joined  and 
abetted  by  co-conspirators  Ming  Kit  Hui, 
also  known  as  Charles  Hui,  individually 
and  doing  business  as  Hunter  Computer 
Systems,  Limited,  Hong  Kong  (herein 
collectively  referred  to  as  Hui);  Emily 
Lim,  also  known  as  Lim  Sook  Poh, 
individually  and  doing  business  as 
Wellpool  Corporation,  Kuala  Lumpur, 
Malaysia  (herein  collectively  referred  to 
as  Wellpool);  Perry  Chen,  individually 
and  doing  business  as  Dyna  Computer, 
Inc.,  San  Jose,  California  (herein 
collectively  referred  to  as  Chen); 
Kenneth  Lam,  an  employee  of  Hunter; 
and  Tok  Peng  Chua,  also  known  as 
Douglas  Chua,  employed  by  both  Hunter 
and  Wellpool.  The  purpose  of  this  later 
conspiracy  was  for  Goh,  as  instructed  by 
Burger,  to  obtain  for  Burger,  IBC  and 
Helling,  a  U.S.-origin  ProQuip  rigid  disk 
certifier  and  Tektronix  color  graphic 


*The  Department  did  not  allege  that  Goh  acted 
through  the  company  Cheras  Plaza  Sdn.  Bhd.  with 
respect  to  this  conspiracy. 


workstations  and  to  export  those 
commodities  contrary  to  the 
Regulations.  It  is  charged  that  in 
carrying  out  this  conspiracy,  the  above- 
named  parties  filed  with  the  Department 
an  application  for  a  validated  export 
license  that  contained  false  and 
misleading  statements  of  material  fact; 
attempted  to  export  from  the  United 
States  a  ProQuip  rigid  disk  certifier 
contrary  to  the  Regulations;  and 
exported  a  Tektronix  workstation  from 
the  United  States  without  the  validated 
export  license  required  by  §  772.1  of  the 
Regulations.  By  so  conspiring  to  violate 
the  Act  and  Regulations,  including 
prescribed  licensing  requirements. 
Burger,  Helling  and  IBC  each  violated 
§  787.3(b)  of  the  Regulations. 

That,  in  furtherance  of  the  second 
alleged  conspiracy,  on  about  November 
9.  1988.  the  conspirators  submitted  to 
the  Department  an  application  for  a 
validated  export  license  to  export  a 
ProQuip  rigid  disk  certifier  to  Wellpool 
in  Malaysia,  which  application,  also 
signed  by  Lim  as  Wellpool's  Managing 
Director,  felsely  represented  that 
Wellpool  was  the  end-user  of  the 
equipment  when,  in  fact,  it  was  not.  In 
so  doing.  Burger,  Helling  and  IBC  each 
violated  §  787.5(a)  of  the  Regulations  by 
making  false  and  misleading  statements 
of  material  fact  to  a  United  States 
agency  in  connection  with  the 
preparation,  submission  or  use  of  an 
export  control  document.  » 

That  as  part  of  the  above  second 
conspiracy,  on  about  November  20, 
1988.  Kenneth  Lam  exported  a 
Tektronix  color  graphics  workstation 
from  the  United  States  to  Hong  Kong 
without  obtaining  from  the  Department 
the  validated  export  license  required  by 
§  772.1(b)  of  the  Regulations.  By 
exporting  this  workstation  in  a  manner 
contrary  to  the  Act  and  Regulations. 
Burger.  Helling  and  IBC.  as  participants 
in  the  overall  conspiracy,  each  violated 
§  787.6  of  the  Regulations. 

That,  on  about  November  25,  1988, 
also  in  furtherance  of  the  second 
conspiracy.  Burger.  Helling  and  IBC 
each  violated  §  787.3(a)  of  the 
Regulations  when  Chen,  aided  by  Chua, 
made  effort  to  violate  the  Act  and 
Regulations  by  attempting  to  export  the 
ProQuip  equipment  to  Canada  while 
knowing  that  the  equipment  was 
intended  for  immediate  reexport  from 
Canada  and  that  the  Department  had 
denied  their  previously-filed 
application  for  a  validated  export 
license  to  ship  such  equipment  from  the 
United  States  to  Wellpool  in  Malaysia, 
In  addition,  because  their  co- 
conspirators also  had  purchased  and 
transported  that  equipment  while 
knowing  that  to  do  so  was  violative  of 
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the  Act  and  Regulations,  Burger,  Helling 
and  IBC  each  violated  §  787.4(a)  of  the 
Regulations. 

On  March  20. 1992,  Helling,  by 
counsel,  filed  its  answer  generally 
denying  the  allegations  of  the  charging 
letter  against  itself  and  the  commission 
of  unlawful  conduct.  Helling,  however, 
did  not  thereafter  request  hearing  and, 
unlike  Agency  Counsel,  did  not  comply 
with  the  revised  schedule  set  forth  in 
Administrative  Law  Judge  Hugh  J. 
Dolan's  May  5. 1992,  Order,  issued 
pursuant  to  §  788.14  of  the  Regulations 
which,  oraong  other  things,  established 
August  5. 1992,  as  the  date  by  which 
Helling  was  required  to  file  testimony, 
exhibits  and  briefs  of  issues.  Judge 
Dolan's  Order  also  set  August  25  as  the 
date  when  the  record  in  this  matter 
would  be  closed  for  decision.  On  July 
13. 1992.  Agency  Counsel  timely  filed 
his  submission  and  supporting  evidence 
directed  primarily  as  to  Helling,  which 
stands  uncontradicted  in  the  record.' 

On  April  6. 1992.  Judge  Dolan  issued 
Orders  writh  respect  to  the  various 
alleged  conspirators  named  herein 
where,  inter  alia,  he  found  that  Burger 
and  IBC  were  in  default  with  respect  to 
the  above  alleged  violations  because  of 
their  respective  failure  to  file  answers, 
acknowledgments  or  other  relevant 
submissions,  and  directed  that  Agency 
counsel,  on  or  before  May  6,  1992,  file 
a  submission  indicating  service  of  the 
charging  letters  upon  the  Raspondents, 
and  proposing  sanctions,  with  the 
justification  therefor.  This  Decision,  in 
large  part,  follows  Agency  Counsel's 

'On  July  23.  1992,  counsel  for  Helling,  to 
response  to  Agency  Counsel"*  June  1 1 ,  1992,  First 
Request  for  Admissions  of  Fact,  For  Production  of 
Documents  and  Interrogatories,  sent  the  Department 
a  letter  essentially  indicating  that,  because  of  the 
language  barrier,  neither  Helling  nor  its  legal 
representative*  could  understand  the  details  of  the 
request  so  as  to  be  able  to  respond  in  proper  form. 
Helling's  counsel  reouested  that  they  be  provided 
with  a  German  translation  of  the  June  11  document. 
While  this  assertion  of  language  difficulty  does  not 
seem  credible  since  the  same  attorney  had  been  able 
to  submit  the  March  20  answer  to  the  charging  letter 
against  his  client  in  serviceable  English,  the  point 
IS  of  no  legal  consequence.  As  5  788.7(e)  of  the 
Regulations  requires  that  "(t)he  answer,  and  all 
other  documentary  evidence,  must  be  submitted  in 
English  or  translations  into  English  must  be  filed  at 
the  same  tima.~  it  is  Helling's  responsibility,  in 
communicating  with  the  Department  concerning 
this  matter,  to  triumph  over  the  asserted  language 
barrier.  In  this  regard,  since  no  response  has  been 
received  to  Agency  Counsel's  June  11  discovery 
requests,  I  grant  his  motion  that  all  facts  for  which 
admission  was  sought  be  deemed  to  be  true.  United 
States  v.  Kasuboski.  834  F.  2d  1345, 1349  (CA.7. 
1987).  ciUng  rule  36(a)  of  the  Federal  Rules  of  Qvil 
Procedure.  Accordingly,  these  will  be  inchided  in 
the  section  of  this  Decision  entitled  'Tacts."  h 
should  be  noted  that,  in  United  States  v.  Kasuboski, 
supra,  at  1350,  the  U.S.  Court  of  Appeals  held  that 
"(ajdmissions  made  under  Rule  36.  even  default 
admissions,  c«i  serve  as  the  factual  predicate  for 
•uiwaary  judgoMnt"  under  Fed.  R.  Qv.  P.  Swtion 
56(c). 


able  May  6  and  July  13  submissions, 
including  the  uncontradicted 
evidentiary  exhibits  presented 
therewith. 

By  Order,  dated  February  12, 1993, 1 
consolidated  for  further  proceeding 
Cases  Nos.  2103-01,  2103-04  and  2103- 
05  involving,  respectively,  Burger, 
individually  and  as  agent;  IBC  and 
Helling.  Since,  as  with  Goh.  Agency 
Counsel  has  not  established  proof  of 
service  of  the  February  20, 1992, 
charging  letters  upon  the  other  alleged 
co-conspirators  named  herein,  the  cases 
against  them  likewise  have  been  pended 
for  disposition  consistent  with  my 
above  February  3,  1993,  Order,  as 
described  in  footnote  3,  above. 


Facts 

A.  The  First  Conspiracy 

On  October  22, 1987,6  Compuser 
Datentechnik  GmbH  (Compuser). 
Hamburg,  Germany,  ordered  60 
workstations  fi-om  Tektronix  GmbH,  the 
Hamburg-based  German  distributor  for 
Tektronix  Inc.,  Beaverton.  Oregon, 
subsequently  advising  Tektronix  on 
October  26  that  the  order  was  to  be 
delivered  to  Helling  KG  at  an  address 
also  in  Hamburg.  On  October  27, 
Tektronix  GmbH  advised  Compuser  of 
an  extension  in  the  delivery  date  and 
that  two  new  models  could  be 
substituted  for  the  initially-ordered 
workstations.'  This  letter  also  gave 
notice  that  the  workstations  were  being 
purchased  for  resale  and  that  the  final 
recipient  was  not  yet  knowm.  Tektronix, 
concerned  about  Helling's  resale  of  the 
workstations  to  unknown  end-users, 
attempted  to  conclude  the  transaction 
by  using  an  individual  validated 
license,  rather  than  its  distribution 
license.  On  November  25,  Helling 
canceled  the  deal. 

However,  on  November  8,  Goh.  of 
Cheras  Plaza  Sdn.  Bhd..  Kuala  Lumpur. 


•All  dales  hereinafter  are  withto  1087  unless 
sUted  to  be  otherwise. 

'  In  this  period,  and  to  the  wMks  that  follovred, 
a  series  of  meettogs  were  held  to  Europe  and  the 
United  Sutes  concerning  the  order.  Of  particular 
significance  was  an  October  27, 1987.  meeting  at 
Helling's  offices,  attended  by  represantativee  of 
Tektronix,  an  official  of  Compuser,  and  at  which 
Helling  was  represented  by  a  Mr.  Neissa.  Neisse 
later  was  more  fully  identified  in  the  record  as 
Harald  Neisse,  chief  of  booUteeping  for  Helling  and 
one  of  the  three  prtodpals  of  IBC  The  Tektronix 
memorandum  describing  that  October  27  meeting 
indicated  that  it  was  at  that  meeting  that  TektronU 
officials  became  av^are  that,  while  some  of  the 
ordered  equipment  might  be  used  by  Helling  for 
academic  purposes  at  its  Institute  for  Training  and 
Continued  Education,  Helling  actually  intended 
that  most  of  the  Tektronix  equipment  to  be 
purchased  would  be  for  resale.  The  Tektronbc* 
officials'  fubMciuant  difficulties  to  discovertog  to 
whom  Helling  planned  to  raaell  it*  equipment 
caused  that  manufacturer  to  baooow  cauUou*  to  it* 
approach  to  the  transaction. 


Malaysia,  placed  an  order  with  Sime 
Darby  Systems,  a  Tektronix  distributor 
in  that  city,  for  an  order  of  Tektronix 
workstations  identical  to  that  which 
Compuser  originally  had  given  to 
Tektronix  GmbH  in  Hamburg.  As 
Agency  Counsel  indicates,  it  is 
particularly  significant  here  that  Cheras 
Plaza's  banker.  Compagnie 
Luxembourgeoise  De  La  Dresdner  Bank 
AG.  in  Luxembourg,  as  correspondence 
reveals,  made  payment  pursuant  to 
instructions  received  from  IBC,  and  that 
the  letter  of  credit  for  the  transaction 
identified  IBC  as  the  applicant." 
After  further  communications 
between  Sime  Darby  and  Goh,  during 
which  Goh  represented  that  the 
Tektronix  workstations  were  to  be  used 
in  a  Malaysian  government  project,  the 
workstations  were  delivered  to  Goh  in 
Malaysia  in  two  separate  shipments.  On 
February  13  and  March  19,  1988, 
respectively,  Sime  Darby  sent  two 
telexes  in  connection  with  these 
shipments  to  the  Luxembourg  bank 
requesting  that  the  bank  "advise  the 
applicant  International  Business  Co."  of 
the  shipment  of  the  computers  from  the 
United  States  to  Malaysia. 

In  an  interview  witn  the  Royal 
Malaysian  Police,  described  in  a 
September  27,  1989,  letter  from  that 
organization  to  the  U.S.  Customs 
Attache,  Singapore.  Goh  related  that  at 
the  end  of  1987.  Peter  Burger  of  IBC.  "an 
old  friend."  had  met  with  Goh  in  Kuala 
Lumpur  and  asked  that  Goh  supply  50 
Tektronix  terminals,  which  Goh. 
accordingly,  ordered  from  Sime  Darby. 
When,  the  terminals  arrived  in  Kuala 
Lumpur  in  late  March  1988,  Goh  turned 
them  over  to  Burger  who  reexported 
them.  Goh  told  the  police  that  he  had 
acted  only  on  commission,  that  the 
transaction  was  between  Sime  Darby 
and  IBC,  Luxembourg,  and  that, 
according  to  Burger,  the  purchasing  had 
been  done  in  Malaysia  because  it  was 
cheaper. 

Agency  Counsel  argues  that  Goh's 
statement  to  the  Malaysian  Police, 
combined  with  his  story  to  Sime  Darby 
to  convince  that  Company  of  the 
legitimacy  of  his  order  and  IBC's  role  as 
applicant  for  the  letter  of  credit  used  to 
finance  the  transaction  and  its 
continued  interest  in  the  transaction's 
progress,  estabUsh  the  existence  of  a 
conspiracy  between  Goh  and  Burger,  as 
an  agent  of  IBC,  to  obtain  and  to 
reexport  controlled  U.S. -origin  goods 
without  authorization  from  the 
Department 


•Compagnie  Uunmboargeotse  U  a  wholly-owned 
subsidiary  of  Dreadaer  htak  AG,  Frankfort. 
Germany.  DreMfaier  Bartk  AG,  Hamburg,  tervml  a* 
Helling's  bank. 
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Agency  Counsel  also  points  out  that 
Helling's  involvement  in  this 
transaction  was  demonstrated  in  two 
ways.  First,  Helling  had  tried  to  obtain 
for  unnamed  end-users  the  same 
Tektronix  workstations  that  Goh  later 
was  able  to  procure  for  Burger  in 
Malaysia,  and  that  Goh  had  engaged  in 
the  transaction  with  Sime  Darby  only 
after  the  failure  of  negotiations  between 
HeUing  and  Tektronix  GmbH.  Second,  a 
Dun  and  Bradstreet  Ltd.  report  prepared 
on  International  Business  Connections 
SA  (IBC.  SA)  identified  that  company's 
directors  as  Harold  Neisse,  Ingeborg 
Neisse  and  Nathanael  Riess.  That  report 
also  indicated  that,  although 
incorporated  in  1985,  IBC,  SA,  had  no 
employees  and  little  financing,  while 
the  cost  of  the  purchased  workstations 
exceeded  $1  million  U.S.  dollars. 
Additional  information  concerning 
Helling,  submitted  by  Agency  Counsel, 
reveals  that  Nathanael  Riess  is  Helling's 
Managing  Director;  that  Harald  Neisse  is 
chief  of  bookkeeping  for  Helling"  and 
that  he  is  married  to  Ingeborg  Neisse 
who  was  not  otherwise  connected  to 
Helling. 

From  the  above  evidence,  Agency 
Counsel  argues  that  Helling,  having 
been  unable  to  purchase  the  Tektronix 
workstations  directly  from  that 
manufacturer  because  of  its  insistence 
on  following  the  export  licensing 
requirements,  used  IBC  as  a  facade  for 
Helling's  officials  in  order  to  procure 
those  same  terminals,  which  are 
controlled  for  national  security  reasons, 
and  that  the  submitted  evidence 
estabhshes  each  of  the  unlawful  acts 
alleged  in  the  charging  letters  issued 
against  Burger,  Helling  and  IBC. 

B.  The  Second  Conspiracy 

On  September  6, 1988,  ProQuip,  Inc., 
Santa  Clara.  California,  provided  a 
series  of  price  quotations  for  a  ProQuip 
burnisher,  glide  tester,  rigid  disk 
certifier  and  other  related  equipment  in 
response  to  a  late  August  1988  request 
by  Charles  Hui,  Managing  Director  of 
Hunter  Computer  Systems,  Inc.,  Hong 
Kong.  On  September  9,  Hunter 
submitted  to  ProQuip  a  purchase  order 
for  the  equipment. 

The  above  transaction  was  in  line 
with  a  September  2, 1988,  fax,  which 
indicated  on  its  face  that  it  had  been 
sent  from  "Helling  KG  Hamburg."  By 


that  document.  Burger  had  sent 
instructions  to  Goh  regarding  payment 
for  the  ProQuip  equipment  and  also 
provided  technical  specifications 
concerning  three  Tektronix  workstations 
he  wanted  Goh  to  purchase.  Agency 
Counsel  emphasizes  that,  in  this  fax. 
Burger  specified  that  payment  for  the 
final  70  percent  balance  to  become  due 
on  the  ProQuip  items  would  be  made 
after  "arrival  at  final  (unidentified) 
destination."  The  fax  specified  that 
"Direkt  (sic)  shipment  bom  Hong  Kong/ 
or  New  Territories  accepted  (by 
Aeroflot)." 

On  September  12, 1988,  Goh 
originated  the  transfer  of  $68,144  (U.S.), 
representing  a  25  percent  downpayment 
for  the  ProQuip  equipment,  fi-om  the 
Hong  Kong  branch  of  the  Dresdner  Bank 
to  ProQuip's  account  at  the  Bank  of 
CaUfomia. 

Additional  documents  regarding  the 
ProQuip  transaction  establish  that,  on 
September  19, 1988,  ProQuip 
communicated  to  Hunter  that,  if  the 
goods  were  going  to  the  People's 
Republic  of  China  (PRC),  then  Wellpool 
Corporation,  a  Malaysian  company, 
could  not  be  the  ultimate  consignee  for 
the  equipment.  ProQuip  noted  that  if  it 
applied  for  an  export  Ucense  with 
Wellpool  as  the  ultimate  consignee. 
Hunter  would  not  be  authorized  to 
reexport  the  equipment  to  the  PRC 
without  written  advance  approval  from 
the  U.S.  Government.  Therefor,  time 
could  be  saved  by  obtaining  the  PRC 
End-User  Certificate  at  once  so  that  the 
country  of  ultimate  destination  could  be 
shown  in  ProQuip's  application. 
Instead,  Himter  obtained  a  Standard 
Form  n'A-629P  signed  by  Hui  Ming 
Kut,  Managing  Director  of  Hunter,  as  the 
purchaser,  and  also  signed,  as  ultimate 
consignee,  by  Emily  Lim,  SP,  as 
Managing  Director  of  Wellpool. 

In  early  November  1988,  Hunter 
replaced  ProQuip  as  the  exporter  of  the 
ProQuip  equipment  with  Dyna 
Computer,  Sail  Jose,  California. 
According  to  a  statement  given  by  Kim 
Cheong  Fung  (also  known  as  Sammy 
Fung) »°  on  December  21  and  22, 1988, 
to  special  agents  of  the  Department's 
Office  of  Export  Enforcement,  Hui  had 
told  him  that  the  ProQuip  equipment 


*  Harald  NeisM  was  Grst  identified  above  in 
connection  with  the  original  unsuccessful  Hamburg 
transaction  through  his  attendance  at  the  October 
27, 1967,  meeting  with  Tektronix  and  Compuser 
officials  where  be  appeared  as  Helling's 
representative.  As  indicated  by  Agency  Counsel 
from  the  record,  "Harald"  is  the  German  spelling 
for  "Harold,"  as  the  latter  was  used  in  the  list  of 
IBC's  principals. 


'°Fung.  employed  at  Hunter  by  Hui,  actively 
represented  that  Company  in  this  transaction  both 
in  Asia  and  in  the  United  States.  He  arrived  in 
California  on  November  4.  1988.  having  been  sent 
there  by  Hui  in  the  company  of  Tok  Peng  Chua,  also 
known  as  Douglas  Chua,  an  agent  of  Wellpool  who 
had  introduced  Goh  and  Hui  as  business  associates. 
Chua.  too,  thereafter  played  an  active  role  on 
Hunter's  behalf  in  promoting  this  transaction, 
serving  also  as  ao  agent  for  Hunter.  In  dispatching 
Fung  to  the  United  States,  Hui  directed  him  that, 
while  in  this  country,  he  always  should  refer  to 
Chua  as  Alex  Goh. 


would  not  be  shipped  directly  to 
Malaysia  by  ProQuip,  as  immediate 
exporter,  but  rather  that  the  equipment 
would  go  from  ProQuip  to  Dyna 
Computer,  and  then  to  Malaysia.  This 
was  because  ProQuip  had  advised  that 
they  had  to  have  a  PRC  end-user's 
statement  before  they  could  apply  for  an 
export  license,  Hui  had  chosen  Dyna 
Computer  because  he  and  Perry  K. 
Chen,  Dyna's  president,  were  good 
friends  and  as  everything  that  Hunter 
had  been  receiving  from  the  United 
States  was  shipped  by  Dyna. 

On  November  23, 1988,  Dyna 
Computer  was  orally  advised  that  its 
application  for  an  export  license  for  the 
equipment  in  question  had  been 
rejected.  On  a  theory  that  it  was  easier 
to  obtain  a  Canadian  export  license, 
Dyna  Computer  immediately  attempted 
to  export  the  equipment  to  Malaysia 
through  Canada  by  sending  the  goods 
there  through  Colin  Trading  Company, 
Vancouver,  British  Columbia.  Chua 
who,  as  noted,  had  brought  Goh  and  Hui 
together  and  otherwise  was  active  in 
promoting  this  transaction,  and  Colin 
Trading  Company's  president,  Kia  Sai 
Wee  (also  known  as  Colin  Ong),  had 
been  friends  and  business  partners  in 
Malaysia  and  Singapore  years  before. 

While  discussions  concerning  the 
ProQuip  equipment  were  in  progress. 
Hunter  also  ordered  from  Dyna 
Computer  the  three  Tektronix 
workstations  referenced  in  Burger's 
above  September  2, 1988,  fax  to  Goh.  On 
November  20, 1988,  Kenneth  Lam,  one 
of  the  two  engineers  hired  by  Hunter  to 
train  in  the  United  States  on  the 
ProQuip  equipment,  carried  one  of  the 
Tektronix  workstations  out  of  the 
United  States  without  an  export 
license.*' 

The  Government's  June  15, 1989, 
Complaint  for  Forfeiture,  filed  with  the 
United  States  District  Court,  Northern 
District  of  CaUfomia,  alleged  that,  on 
about  November  23, 1988,  special  agents 
of  the  U.S.  Department  of  Commerce,  in 
executing  a  search  warrant  at  Dyna's 
premises,  seized  the  remaining 
Tektronix  equipment  along  with  records 
indicating  that  Dyna  had  purchased  the 
Tektronix  equipment  on  Hunter's  behalf 
and  at  Hunter's  request.  The  special 
agents  also  seized  a  check  in  the  amount 
of  $22,000  (U.S.)  written  against  Chua's 
account,  Chua  there  being  described  as 
an  agent  of  Wellpool.  These  funds  were 
to  repay  Dyna  Computer  for  the  loan  in 


"  As  related  by  Fung  in  his  statement,  the  two 
other  Tektronix  workstations  were  similarly  to  be 
taken  out  of  the  United  Slates  by  Lawrence  Chung, 
the  other  engineer  hired  by  Hunter  to  be  trained  by 
ProQuip  in  the  U.S.,  and  Chung's  wife,  who  had 
accompanied  him.  Chen,  however,  not  having  been 
paid  for  those  units,  would  not  release  them. 
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that  amount  to  Hunter  to  enable  Hunter 
to  complete  the  purchase  of  the  ProQuip 
equipment." 

The  complaint  further  alleged  that,  on 
November  25,  1988,  the  ProQuip 
equipment  was  seized  and  two 
individuals  were  detained  as  they 
delivered  the  equipment  and  shipping 
documents  to  an  undercover  special 
agent  at  a  freight  shipper  in  San  Bruno. 
California.  These  documents  included  a 
Shipper's  Export  Declaration  in  which 
Dyna  Computer  had  declared  that  the 
ultimate  consignee  for  the  ProQuip 
equipment  to  be  the  Colin  Trading 
Company.  Rejecting  a  claim  later  filed 
by  Chua.  the  U.S.  District  Court,  under 
Docket  No.  C  89  2081  VVWS.  granted 
forfeiture  of  the  ProQuip  equipment. 
Fung,  in  his  above  statement  to  the 
special  agents,  also  referred  to  Burger 
and  IBG  in  connection  with  the  ProQuip 
transartion.  When,  in  mid  to  late 
September  1988,  the  deposit  for  the 
equipment  had  been  received,  Hui  told 
Fung  that  it  had  been  sent  from  West 
Germany;  that  Hunter  would  buy  the 
equipment  for  Goh  and  then  send  it  to 
Malaysia,  where  Goh  would  claim  it. 
Goh  had  told  Fung  that  the  West 
German  company  he  worked  for  was 
IBC,  headed  by  Peter  Burger.  Fung 
stated  that  he  knew  that  IBC  was  in 
West  Germany  because  when  it  was 
necessary  to  fax  papers  to  that  company. 
Hunter  employees  had  to  use  the  049 
code  for  that  country.  Fung  also  related 
that  the  money  to  buy  the  ProQuip 
equipment  had  been  forwarded  by 
telegraphic  transfer  from  West  Germany. 
Chua,  too,  in  a  November  25, 1988, 
statement  to  special  agents,  related  that 
he  had  seen  faxed  correspondence 
between  Hui  and  Helling,  which  he 
identified  as  a  West  German  company. 
Chua  stated  that  this  had  caused  him  to 
believe  that  the  equipment  ultimately 
would  be  sent  to  West  Germany. 

C.  Conclasions 


From  Agency  Counsel's  evidence, 
noting  particularly  that  the  proofs 
submitted  herein  establish  that  IBC, 
applicant  for  the  financing  letter  of 
credit,  served  merely  as  a  front  for 
Helling;  that  IBC  director  Harald  Neisse, 
as  Helling's  representative,  had  met  in 
October  1987  with  officials  of  Tektronix 
and  Compuser  to  give  first  notice  that 
most  of  the  Tektronix  equipment 
Helling  was  purchasing  would  be 
reexported;  that  Goh,  in  his  September 
1989  statement,  admitted  to  the  Royal 
Malaysian  Police  with  respect  to  the 


"In  November  1988.  Hunter  had  paid  ProQuip 
the  entire  outstanding  balance  of  $90,000. 
effectuated  by  two  chedu.  One  from  Chua's 
account,  and  the  other,  in  the  amount  of  $22,000 
drawn  £roro  Dyna't  account 


first  conspiracy  that  he  had  obtained  the 
Tektronix  workstations  at  the  request  of 
Burger  of  IBC  and  that  Burger  had 
reexported  them  after  receiving  the 
equipment  from  Goh: "  that  the  entire 
second  conspiracy  had  involved 
obtaining,  exporting,  or  attempting  to 
export,  the  ProQuip  and  Tektronix 
equipment  referenced  in  the  September 
1988  fax  Burger  had  sent  Goh  from 
Helling's  premises;  and  that  Fung  and 
Chua,  in  their  respective  statements  to 
the  authorities  describing  the  second 
conspiracy,  had  implicated  therein 
Burger,  Helling,  IBC  and  Goh,  I  find 
that,  as  alleged  in  the  February  20. 1992, 
charging  letters,  that  Peter  Burger, 
individually,  and  as  agent  for  Helling 
KG  and  International  Business 
Connections,  and  that  International 
Business  Connections,  respectively, 
each  have  committed  one  violation  of 
§  787.2,  one  violation  of  §  787.3(a).  two 
violations  of  §  787.3(b).  two  violations 
of  §  787.4(a).  and  one  violation  of 
§§  787.5(a)  and  787.6  for  a  total  of  eight 
violations  of  the  Regulations  by  each  of 
these  two  Respondents.  Each  violation 
concerns  commodities  controlled  for 
reasons  of  national  security  under 
section  5  of  the  Act. 

Also  from  Agency  Counsel's 
uncontradicted  evidence,  having 
additionally  found  above  that  all  facts 
for  which  admissions  were  sought  in 
Agency  Counsel's  June  11, 1992, 
unanswered  First  Request  for 
Admissions  of  Fact,  for  Production  of 
Documents,  and  Interrogatories,  be 
deemed  true,  I  conclude  that  Helling 
KG.  too,  has  committed  a  total  of  eight 
violations  of  the  same  above  Regulations 
in  exactly  the  same  manner  attributed  to 
Burger  and  IBC  in  the  immediately 
preceding  paragraph  of  this  Decision.'* 


"The  evidence  also  shov«  that  the  type  and 
quantity  of  the  Tektronix  equipment  purchased  for 
Burger  by  Goh  corresponded  to  that  which  Helling 
had  backed  off  from  buying  directly  from  that 
manufacturer  in  Hamburg  when  Tektronix, 
concerned  about  the  ultimate  destination,  insisted 
upon  complying  with  the  Regulations  as  they 
related  to  export  licensing. 

"  As  indicated  by  Agency  Counsel.  Helling  has 
a  prior  record  of  activities  violative  of  both  U.S.  and 
German  export  laws.  In  a  1984  indictment  returned 
In  the  U.S.  District  Court  for  the  District  of 
Colorado.  Helling  KG  and  Nathanael  Riess  were 
charged  with  conspiracy  and  involvement  in 
several  exports  of  U.S.-origin  commodities  from  the 
United  States  without  the  required  validated  export 
license.  More  conclusively,  in  1987,  Riess,  on 
behalf  of  Helling  KG,  confessed,  apparently  to 
German  authorities  and  U.S.  Customs  ofTicials  in 
Bonn.  FDR.  that  in  early  September  1987.  he/ 
Helling  had  obtained  and,  unUl  prevented  by  the 
authorities,  had  attempted  to  ship  a  Hughes  Aircraft 
radio  cross  section  transmitter/receiver  to  the 
fonner  Union  of  Soviet  Socialist  Republics 
(USSR).  Riess/Helling  had  purchased  this  system 
by  represenUng  to  Hughes  that  the  actual  buyer  was 
the  German  Defense  Department.  For  this 
infraction.  Helling  was  fined  DM  400.000  end  the 


Because  of  the  seriousness  of  the 
violations  here  established,  I  accept 
Agency  Counsel's  recommendation  that 
each  of  the  Respondents  herein  be 
denied  export  privileges  for  twenty 
years  and,  accordingly,  issue  the 
following  recommended: 

Order 

For  a  period  of  twenty  years  from  the 
date  of  final  action  by  the  United  States 
Department  of  Commerce,  Respondents 
Peter  Burger,  individually  and  as  agent 
for  Helling  KG.  54  Sylvesteralle  2,  2000 
Hamburg  54,  Germany,  and  as  agent  for 
International  Business  Connections,  11 
rue  Aldringen,  L-2960  Luxembourg. 
Luxembourg,  and  Helling  Kg,  54  . 
Sylvesteralle  2,  2000  Hamburg  54. 
Germany,  and  International  Business 
Connections,  11  rue  Aldringen,  1^2960 
Luxembourg,  Luxembourg, 
and  all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees  of  each  of  the  above 
Respondents  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  involving  commodities 
or  technical  data  exported  from  the 
United  States  in  whole  or  in  part,  or  to 
be  exported,  or  that  are  otherwise 
subject  to  the  Regulations. 

I.  Participation  prohibited  in  any  such 
transaction,  either  in  the  United  States 
or  abroad,  shall  include,  but  not  be 
limited  to,  participation: 

(i)  As  a  party  or  as  a  representative  of 
a  party  to  a  validated  or  general  export 
license  application; 

(ii)  In  preparing  or  filing  any  export 
license  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith; 

(iii)  In  obtaining  or  using  any 
validated  or  general  export  license  or 
other  export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to,  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of.  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  fttjm  the  United  States,  or  to  be 
exported;  and 

(v)  In  the  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

Such  denial  of  export  privileges  shall 
extend  to  those  commodities  and 
technical  data  which  are  subject  to  the 
Act  and  the  Regulations. 


equipment  was  destroyed.  Later  that  month. 
Watkins-Johnson's  West  German  subsidiary 
reported  thai  Helling  had  contacted  them  for  price 
quotas  on  two  high-band  electronic  processors  used 
in  classified  US.  projects.  The  quotes  were  not 
provided.  In  the  aforesaid  confession,  Riess 
admitted  that  be  has  had  a  close  relationship  with 
the  U.S.S.R.  for  which  he  had  served  as  a  primary 
purciMser. 


18374 


Federal  Register  /  Vol.  58.  No.  67  /  Friday.  April  9.  1993  /  Notices 


II.  After  notice  and  opportunity  for 
comment,  such  denial  of  export 
privileges  may  be  made  applicable  to 
any  person,  firm,  corporation,  or 
busines-s  organization  with  which  the 
Respondents  are  now  or  hereafter  may 
be  related  by  affiliation,  ownership, 
control,  position  of  responsibility,  or 
other  connection  in  the  conduct  of  trade 
or  related  services. 

III.  Ail  outstanding  individual 
validated  export  licenses  in  which  the 
respective  Respondents  appear  or 
participate,  in  any  marner  or  capacity, 
are  hereby  revoked  and  shall  be 
returned  forthwith  to  the  Office  of 
Export  Licensing  for  cancellation. 
Further,  all  of  Respondents'  privileges 
of  participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to, 
distribution  licenses,  are  hereby 
revoked. 

IV.  No  person,  firm,  corporation, 
partnership,  or  other  business 
organization,  whether  in  the  United 
States  or  elsewhere,  without  prior 
disclosure  to  and  specific  au^orization 
from  the  Office  of  Export  Licensing, 
shall,  with  respect  to  commodities  and 
technical  data,  do  any  of  the  following 
acts,  directly  or  indirectly,  or  carry  on 
negotiations  with  respect  thereto,  in  any 
manner  or  capacity,  on  behalf  of  or  in 
any  association  with  any  of  these 
Respondents  or  any  related  person,  or 
whereby  any  Respondent  or  any  related 
person  may  obtain  any  benefit  therefore 
or  have  any  interest  or  participation 
therein,  directly  or  indirectly: 

(i)  Apply  for,  obtain,  transfer,  or  use 
any  license.  Shipper's  Export 
Declaration,  bill  of  lading,  or  other 


export  control  document  relating  to  any 
export,  reexport,  transshipment,  or 
diversion  of  any  commodity  or  technical 
data  exported  in  whole  or  in  part,  or  to 
be  exported  by,  to,  or  for  any  of  the 
Respondents  or  related  persons  denied 
export  pri\'ileges,  or  (ii)  order,  buy, 
receive,  use.  sell,  deliver,  store,  dispose 
of,  forward,  transport,  finance  or 
otherwise  service  or  participate  in  any 
export,  reexport,  transshipment  or 
diversion  of  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States. 

V.  This  Order  as  affirmed  or  modified 
shall  become  effective  upon  entry  of  the 
Secretary's  final  action  in  this 
proceeding  pursuant  to  the  Act  (50 
U.S.C.A.  app.  2412(c)(1)). 

Dated.  February  24, 1993. 
Robert  M.  Schwarzbart, 

Administrative  Law  Judge. 

To  be  considered  in  the  30  day 
statutory  review  process  which  is 
mandated  by  section  13(c)  of  the  Act. 
submissions  must  be  received  in  the 
Office  of  the  Under  Secretary  for  Export 
Administration,  U.S.  Department  of 
Commerce.  14th  &  Constitution  Ave.. 
N\V.,  room  3898B,  Washington.  DC, 
20230,  within  12  days.  Replies  to  the 
other  party's  submission  are  to  be  made 
within  the  following  8  days.  15  CFR 
788.23(b),  50  PR  53134  (1985).  Pursuant 
to  section  13(c)(3)  of  the  Act,  the  order 
of  the  final  order  of  the  Under  Secretary 
may  be  appealed  to  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
within  15  days  of  its  issuance. 

[PR  Doc.  93-7907  Filed  4-«-93.  8:45  am) 

BLLMG  COOE  3610-OT-M 


Inter  national  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTX>H:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  pubUcation  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Commerce  Regulations, 
that  the  Department  of  Commerce  ("the 
Department")  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  April  30.  1993. 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  armiversary  dates  in 
April  for  the  following  periods: 


Antidunnp<oq  Duty  Proceedings; 

Ca:-iacla:  Sugar  and  Syrups  (A-122-065) „ 

France:  SoftttaJ  {A-427-001)  

Greece  Electroiytic  Mar.gar>ese  Dioxide  (A-484-601) 

Italy:  Sp-on  AcryUc  Yam  (A-475-0e4) 

Japan:  CatcioTi  Hypochlorite  (A-58ft-401)  

Japan:  Gyaiunc  Acid  (A-S88-019)  ._. 

Japan:  Ee-rtroiytic  Marigar-esa  Qtoxide  (A-5e8-806)  

Japan:  3  5"  M'crodJsks  and  Madia  Thereof  (A-588-802) 

Japan:  RoUer  Chain.  Other  Than  Bicycle  (A-588-028)  

Japan:  Soun  Acry*ic  Yam  (A-588-086) _ 

Ke"ya:  Standar.^  Carnations  (A-779-602)  

Mexico:  Certain  Fresh  Cut  Flowers  (A-20t-601)  

riorway:  Fresh  arxl  Chitted  Attanlic  Salrnon  (A-403-801)  

Taiwan:  Color  Television  Recetv«fs  (A-583-009) 

The  Republic  o<  Korea-  Color  Televt«on  Receiver*  (A-58O-008) 

Coontervadmg  Duty  ProceedinQs: 

Argentina:  Wool  (C-357-002) ~ 

Argentina:  Cold-Rolled  Caftoon  Steel  FUt-Rolled  Products  (G-367-005) 

Brazil:  Ptg  Koo  (C-351-062) _... _. „ 

Malaysia:  Carton  Steel  Wire  Rod  (C-557-701)  

Mexico:  Leather  Waering  Apparel  (C-201-O01)  — 

Norway  Fresh  and  CtuUed  Atlantic  Salmon  (C-403-802)  


Period 


04/01/92-03/31/93 
04/01/92-03/31/93 
04^)1/92-03/31/93 
04/01^92-03/31/93 
04^)1/92-03/31/93 
04/01/92-03/31/93 
04/01.92-03/31/93 
04/01/92-03/31/95 
04A)1/92-03/31/93 
04^)1/92-03/31/93 
04/01/92-03/31^3 
04A)1/92-03/31/93 
04A)1/92-03G1/93 
04A)  1/92-03/3 1^3 
04A)1/92-O3/31/93 


01/01/92- 
01/01/92- 
01/01/92- 
01/01/92- 
01/01/92- 
01/01/92- 


12/31/92 
12/31/92 
12AJ1/92 
12/31/92 
12/31/92 
1Z'31/92 
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Peru:  Pompon  Chrysanthemums  (C-333-601) 
Thailand:  Rice  (C-54»-503). 


PerkxJ 


01/01/92-12/31/92 


In  accordance  with  §§  353.22(a)  and 
355.22(a)  of  the  Commerce  regulations, 
an  interested  party  may  request  in 
writing  that  the  Secretary  conduct  an 
administrative  review  of  specified 
individual  producers  or  resellers 
covered  by  an  order,  if  the  requesting 
person  states  why  the  person  desires  the 
Secretary  to  review  those  particular 
producers  or  resellers.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  a  reseller  (or  a 
producer  if  that  producer  also  resells 
merchandise  from  other  supphers) 
which  was  produced  in  more  than  one 
country  of  origin,  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically  which  reseller(s)  and  which 
countries  of  origin  for  each  reseller  the 
request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  Thomas  Futtner, 
in  room  3069-A  of  the  main  Commerce 
Building.  Further,  in  accordance  with 
§  353.31  or  355.31  of  the  Commerce 
Regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervaihng)  Duty 
Administrative  Review",  for  requests 
received  by  April  30, 1993. 

If  the  Department  does  not  receive,  by 
April  30. 1993,  a  request  for  review  of 
entries  covered  by  an  order  or  finding 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
these  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the 
international  trading  community. 


Dated:  April  2, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  93-6403  Filed  4-»-93;  8.45  ami 
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Dated  March  3, 1993. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  93-«404  Filed  4-8-93;  8:45  am] 

BtUMQ  COOC  3810-OS-M 


[C-58<V-«02] 

StaintoM  StMi  Cooking  War*  From  th« 
Republic  of  Korea  Determination  Not 
To  Revoke  Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration 
Department  of  Commerce. 
ACTION:  Notice  of  Determination  Not  to 
Revoke  Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  stainless 
steel  cooking  ware  from  the  Republic  of 
Korea. 

EFFECTIVE  DATE:  April  9,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Dana  Mermelstein, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  January  4, 1993.  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (58 
FR  85)  its  intent  to  revoke  the 
countervailing  duty  order  on  stainless 
steel  cooking  ware  from  the  Repubfic  of 
Korea.  Under  19  CFR  355.25(d)(4)(iii). 
the  Secretary  of  Commerce  will 
conclude  that  an  order  is  no  longer  of 
interest  to  interested  parties  and  will 
revoke  the  order  if  no  interested  party 
objects  to  revocation  or  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  anniversary  month.  We  had  not 
received  a  request  for  an  administrative 
review  of  the  order  for  more  than  four 
consecutive  anniversary  months. 

On  January  27, 1993.  Farberware  Inc., 
a  domestic  producer  of  the  subject 
merchandise  and  an  interested  p)arty  in 
this  case,  objected  to  our  intent  to 
revoke  the  order.  Because  the 
requirements  of  19  CFR  355.25(d)(4)(iii) 
have  not  been  met,  we  will  not  revoke 
the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 


National  Oceanic  and  Atmospheric 
Administration 

North  Pacific  Rshery  IManagement 
Council;  Cancellation  of  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

A  pubUc  meeting  of  the  North  Pacific 
Fishery  Management  Council's  Rockfish 
Committee,  which  was  previously 
published  in  the  Federal  Register  at  58 
FR  16401.  on  March  26. 1993,  has  been 
cancelled.  The  meeting  was  to  be  held 
in  Seattle.  WA.  on  April  12, 1993. 

For  more  information  contact  Chris 
Oliver.  North  Pacific  Fishery 
Management  Council.  P.O.  Box  103136. 
Anchorage.  AK  99510;  telephone:  (907) 
271-2809. 

Dated:  April  6, 1993. 
David  S.  Ciestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  93-8333  Filed  4-»-93;  8:45  am) 

BUUNO  CODE  ^610-2^-M 


IMarine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS).  NOAA,  Commerce. 
ACTION:  Receipt  of  Applications 
(P532A),  (P536),  and  (P211F). 


SUMMARY:  Notice  is  hereby  given  of  the 
following  Applicants  have  applied  in 
due  form  for  a  Permit  to  take  Steller  sea 
lions  [Eumetopias  jubatus)  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361-1407),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531-1543).  and 
the  regulations  governing  endangered 
fish  and  wildlife  (50  CFR  parts  217- 
222). 

(P532A)  Drs.  M.A.  Castellini.  Institute 
of  Marine  Science,  University  of  Alaska. 
Fairbanks.  AK  9975-1080.  RW.  Davis. 
Department  of  Marine  Biology.  P.O.  Box 
1675.  Texas  A&M  University,  Galveston, 
TX  77553-1675.  and  T.M.  Williams. 
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Naval  Ocean  Systems  Center,  P.O.  Box 
997,  Kailua.HI  96734-0997.  have 
requested  a  two-year  Permit  to  take 
animals  annually  as  follows:  (1)  Up  to 
40  pups  will  be  captured,  flipper-tagged 
and  dye  marked,  weighed,  measured, 
blood  sampled,  have  their  temperatures 
taken,  blubber  and  muscle  biopsy 
sampled,  and  injected  with  deuterium 
oxide  (labelled  water);  (2)  up  to  40  adult 
females  will  be  chemically  immobilized 
and  have  the  same  activities  performed 
as  on  pups,  except  that  20  will  be 
injected  with  doubly-labelled  water  and 
tagged  with  VHP  radio  transmitters  (10 
of  these  transmitters  will  carry 
miniature  time-depth  recorders);  (3)  up 
to  1000  adult  and  juvenile  animals  may 
be  unintentionally  disturbed  during  the 
proposed  activities:  and  (4)  up  to  two 
pups  and  two  adults  may  be 
accidentally  killed  during  capture  and 
handling  operations.  Animals  will  be 
taken  up  to  four  times  each  year  during 
the  two-year  research  season.  Activities 
will  occur  at  Chirikof  Island  south  of 
Kodiak,  and  Forrester  Island  near  Dixon 
entrance  in  southeast  Alaska. 

(P536)  Dr.  Andrew  W.  Trites. 
Research  Coordinator.  North  Pacific 
Universities  Marine  Mammal  Research 
Consortium,  c/o  Fisheries  Centre, 
University  of  British  Columbia,  2204 
Main  Mall,  Vancouver.  B.C..  Canada, 
V6T  1Z4.  has  requested  a  five-year 
Permit.  The  initial  1993  study  is  a  pilot 
program  to  develop  a  safe  and 
consistent  method  for  use  of  the  Dive 
Behavior/Stomach  Temperature  Sensor 
Recorder.  During  the  1993  field  season, 
up  to  six  (6)  adult  females  will  be 
captured,  chemically  immobilized, 
weighed,  equipped  with  a  dive 
behavior/stomach  temperature  sensor 
recorder  and  a  VHF  radio/satellite  tag, 
and  released,  and  up  to  250  animals 
may  be  disturbed  during  captiire  and 
instrumentation  activities.  Each 
subsequent  year  (1994-1997):  (1)  Up  to 
40  juveniles  (20  male/female)  and  20 
adult  females  will  be  subjected  to  the 
same  activities  as  done  in  1993.  except 
that  the  adult  females  will  also  be 
injected  with  doubly-labelled  water  and 
recaptured  for  blood  sampling;  (2)  up  to 
750  may  be  disturbed  during  research 
activities;  and  (3)  up  to  2  juveniles  and 
2  adults  may  be  accidentally  killed 
during  research  activities.  Animals  may 
be  recaptured  to  remove  tag  equipment 
if  the  remote  release  device  fail. 
Activities  will  occur  on  Forrester  Island 
in  1993  and  in  the  western  Gulf  of 
Alaska  and  Southeast  Alaska  in 
subsequent  years. 

(P211F)  Mr.  Robin  Brown.  Oregon 
D^)artment  of  Fish  and  Wildlife. 
Mffiine  Region,  Marine  Science  Dr., 
Bldg.  3.  Newport.  OR  97365  has 


requested  a  five-year  Permit  to  take 
animals  annually  as  follows:  (1)  Up  to 
200  p»ips  will  be  captured,  weighed. 
meesvred,  hot  branded,  and  flipper- 
tagged,  of  which  50  will  be  blood 
sampled  once,  30  tissue  sampled,  10  fur 
sampled,  and  5  radio-tagged;  (2)  up  to 
5  adult  females  will  be  captured, 
equipped  with  radio  tags  and  blood  and 
fur  sampled;  (3)  up  to  4,000  animals 
may  be  disturbed  incidental  to  the 
proposed  activities;  and  (4)  up  to  Z  pups 
and  2  adult  females  may  be  accidentally 
killed  during  research  activities. 
Activities  will  occur  within  waters  of 
Oregon.  Washington  and  California, 
including  Rogue  Reef.  Orford  Reef,  and 
St.  George  Reef.  No  more  than  100  pups 
will  be  handled  at  Rogue  Reef  and  no 
more  than  50  will  be  handled  at  Orford 
Reef  or  St.  George  Reef  in  any  single 
year. 

AOORESSES:  Written  data  or  views,  or 
requests  for  a  pubhc  hearing  on  any  one 
of  these  requests  should  be  submitted  to 
the  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries 
Service,  NOAA,  U.S.  Department  of 
Commerce,  1335  East-West  Hwy.,  Suite 
7324,  Silver  Spring.  MD  20910.  within 
30  days  of  the  publication  of  this  notice. 

Documents  submitted  in  connection 
with  the  above  applications  are 
available  for  review  upon  written 
request  or  by  appointment  in  the 
Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East-West  Hwy..  room 
7324.  Silver  Spring,  MD  20910  (301/ 
713-2289); 

(P532A  and  P536):  Director.  Alaska 
Region.  National  Marine  Fisheries 
Service,  NOAA.  Federal  Annex.  9109 
Mendenhall  Mall  Rd..  Suite  6.  Juneau. 
AK  99802  (907/586-7221); 

(P532A.  P536,  and  P211F):  Director, 
Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way,  NE.  BIN  C1570O,  Seattle. 
WA  98115  (206/526-4020); 

(P211F):  Southwest  Region.  National 
Marine  Fisheries  Service.  501  W.  Ocean 
Blvd..  Long  Beach.  California  90802- 
4213  (310/980-4015). 

Dated;  April  2. 1993. 
William  W.  Fox, 
Director  of  Protected  Resources. 
(PR  Doc  93-8326  Filed  4-8-93;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEME^f^ATiON  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Sri  Lanka 

April  6,  1993. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CHA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  APRIL  13,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Category  644  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Categories  359-C/ 
659-C  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  29290,  published  on  July  1, 
1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
J.  Haytlea  Boyd, 

Acting  Chainnan,  Committee  for  the 
Implemen  tationof  Textile  Agreemen  ts. 

Committee  for  the  Implemontation  of  Textile 
AgreeflMiits 

April  6, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 
Dear  Commisaioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  25, 1992,  by  the 
Chairman,  Conunittee  for  the  Implementation 


of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  July  1. 1992  and  extends 
through  June  30, 1993. 

Effective  on  April  13, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
June  25, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Pemocratic  Socialist  Republic 
of  Sri  Lanka: 
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Category 

Ad^ed  twetv»Hnonth 

HmK< 

359-C/65>-C»  

644  „ 

626,046  kilograms. 
144,170  nombers. 

"  The  U(T*s  have  rx)i  t)9en  adjusted  to  account  for 
am  Imports  exponed  after  June  30,  1992 

./nS^.'f?2!5',  ^*-C-       °^  "TS       rwrrOers 

610342.2025.  8103.49.3034.  6104.62  1020 

6104.69.3010,  6114.20.0048,  6114  20  0052' 

6203.42.2010.  6203.42.2090.  6204  62  201  o' 

6211.32.0C10,  6211.320025     and     6211.420010' 
Category  659-C:  only  HTS  numbers  6103.23  0055' 

6103.43.2020,  6103.43.2025.  6103.49.2000' 

6103  49.303a,  6104.63.1020,  6104  631030 

6104.69.1000,  6104  69.3014,  6114  30  3044' 

6114  30.3054,  6203.43.2010.  6203.43  2090" 

6203  49  1010.  6203  49.1090,  6204.63  1510" 

6204.69.1010,  6210.10.4015,  6211.330010' 

621 1.33.0017  and  621 1.43.0010.  ^va/u. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
|FR  Doc.  93-8338  Filed  4-8-93;  8:45  am) 

KLUNG  COOE  3610-Ofi-^ 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  |>erson8 
who  are  blind  or  have  other  severe 
disabilities, 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  10,  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  Suite  403. 
1735  Jefferson  DaWs  Highway, 
Arlington,  Virginia  22202-3461. 


FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agency  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Pad,  Scouring 
7920-00-045-2940 

Nonprofit  Agency:  Beacon  Lighthouse 
for  the  Blind.  Inc.,  Wichita  Falls,  Texas. 

Hat.  Sun,  Woodland  Camouflage 

8415-01-196-8374  thru  8415-01-196- 
8386 

Nonprofit  Agency:  Hiunan 
Technologies  Corp..  Utica.  New  York. 
Beverly  L.  Milianan. 
Executive  Director. 
(PR  Doc.  93-8368  Filed  4-8-93;  8:45  am] 

BtUJNO  COOe  W2»-3»-f> 


ACTION:  Proposed  additions  to 
procurement  hst. 


Procurement  Ust;  Proposed  Additions 

AGENCY:  Committee  for  Piuchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  10,  1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  4&-^8c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Document  Processing,  Office  of 
Transportation  Audits,  18th  and  F 
Streets.  NW..  Washington.  DC 
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Nonprofit  Agency:  Sheltered 
Occupational  Center  of  Northern 
Virginia,  Arlington,  Virginia. 
Janitorial/Custodial,  Drug  Dependence 

Treatment  Center,  2320  West 

Roosevelt  Road,  Chicago,  Illinois. 

Nonprofit  Agency:  Ada  S.  McKinley 
Community  Services,  Inc.  Chicago, 
Illinois. 
Janitorial/Custodial,  Federal  Building 

and  U.S.  Courthouse.  655  First 

Avenue  North  Federal  Building  and 

U.S.  Post  Office,  657  Second  Avenue 

North  Fargo,  North  Dakota. 

Nonprofit  Agency:  Vocational 
Training  Center,  Fargo,  North  Dakota. 
Painting  Service,  McCIellan  Air  Force 

Base,  California. 

Nonprofit  Agency:  Pride  Industries, 
Roseville,  California. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  93-8369  Filed  4-8-93;  8:45  am) 

BtUMQ  COOC  M20-3S-M 


Procurement  Ust;  Addition 

AGENCY:  Committee  for  PimJiase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  flameless  heater  to 
be  furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  10. 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On  July 
17, 1992,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  a  notice  (57  FR 
31698)  of  the  proposed  addition  of  this 
heater  to  the  Procurement  List. 
Comments  were  received  during  the 
development  phase  of  this  addition  to 
the  Procurement  List  from  both 
contractors.  Both  contractors  indicated 
that  sales  of  the  flameless  ration  heater 
to  the  Government  represented  a 
sizeable  portion  of  their  total  sales.  One 
contractor  also  indicated  that  its  work 
force  includes  people  with  disabilities 
who  might  become  imemployed  because 
of  the  addition  to  the  Procurement  List. 
The  Committee  tias  decided  to  reduce 
the  portion  of  the  Government 
requirement  for  the  heaters  to  be  added 
to  the  Pnxnirement  List  from  100%  to 


15%.  This  will  substantially  lessen  the 
impact  of  the  Committee's  action  on 
both  current  contractors  and  their 
employees  and  will  leave  them  free  to 
compete  to  supply  the  bulk  of  the 
Government's  requirement  for  the 
heater.  Consequently,  the  Committee 
has  concluded  that  addition  of  the 
flameless  ration  heater  to  the 
Procurement  List  will  not  constitute 
severe  adverse  impact  on  the  current 
contractors. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agency  to  produce 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  is  suitable  for  procurement 
by  the  Federal  Government  under  41 
U.S.C.  46-48C  and  41  CFR  51-2.4. 1 
certify  that  the  following  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Heater.  Flameless 

8970-01-321-9153 

(15%  of  the  Government's 
requirement) 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  93-8371  Filed  4-8-93;  8:45  am) 

BILUNQ  CODE  6«30-«-W 


Procurement  Ust;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 


ACTION:  Addition  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  survival  kit  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  10.  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 
1735  Jefferson  Davis  Highway, 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
January  29. 1993.  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  a  notice 
(58  F.R.  6477)  of  the  proposed  addition 
of  this  kit  to  the  Procurement  List. 
Comments  were  received  during  the 
development  phase  of  this  addition  to 
the  Procurement  List  from  the  current 
contractor,  which  indicated  that  the 
survival  kit  did  not  lend  itself  to 
assembly  by  people  with  severe 
disabilities.  "The  contractor,  which 
provided  data  showing  that  it  is 
operating  at  a  loss,  also  indicated  that 
removal  of  any  of  the  items  it 
manufactures  from  open  competition 
would  have  a  major  adverse  impact  on 
it.  The  contractor  claimed  the  previous 
sales  year  had  been  the  worst  it  had 
encountered  in  29  years  of  business,  and 
supplied  figures  for  the  past  five  years 
to  support  the  claim. 

The  Federal  agency  which  buys  the 
kits  inspected  the  nonprofit  agency 
proposing  to  produce  them  and  has 
informed  the  Committee  that  it 
considers  the  nonprofit  agency  capable 
of  producing  them.  The  Committee's 
capability  determination  is  based  on 
information  and  similar  information 
from  the  cognizant  central  nonprofit 
agency. 

Although  its  sales  in  the  past  year 
were  the  worst  in  the  last  five  years,  the 
percentage  of  the  contractor's  sales 
which  the  survival  kit  represents  is  not 
normally  considered  by  the  Committee 
to  constitute  severe  adverse  impact. 
Moreover,  the  contractor  did  not  receive 
the  previous  contract  for  this  kit  and, 
therefore,  should  not  be  dependent  on 
the  income  from  its  sale  to  the 
Government.  Consequently,  the 
Committee  does  not  consider  that  its 
action  in  adding  the  survival  kit  to  the 
Procurement  List  constitutes  severe 
adverse  impact  on  the  contractor. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agency  to  produce 
the  commodity,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
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most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
listed  below  is  suitable  for  procurement 
by  the  Federal  Government  under  41 
U.S.C.  46-i8c  and  41  CFR  51-2.4. 1 
certify  that  the  following  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Kit.  Survival 
6545-00-139-3671 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkraui, 
Executive  Director. 
IFR  Doc.  93-8373  Filed  4-8-93;  8:45  ami 

BIUJNC  COOC  U20^3»-P 


Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTK)N:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  10.  1993. 
ADDRESS:  Committee  for  Purchase  fitira 
People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOfl  FURTHER  MFORMATKM  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMEMTARY  INFORMATION:  On 
October  2  and  23, 1992,  February  12  and 
19, 1993,  the  Committee  for  Purchase 


from  People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (57  FR 
45608,  48359.  58  FR  8261  and  9151)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capabiUty  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  propo.sed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Clamp,  Loop 
5340-00-881-5019. 
5340-01-118-6678 
5340-01-259-4151 
Strap,  Webbing 
5340-00-NSH-0031 
(Requirements  for  the  Defense 
Construction  Supply  Center) 

Cleaning  Compound,  Rug  and 
Upholstery 

7930-00-724-9556 
7930-00-113-1913 

Splint,  Wood 

6515-00-372-1200 

Box.  Wood 

8115-Oa-NSH-0162 
8115-00-NSH-0163 
8115-O0-NSH-0165 


8115-0O-NSH-0166 
8115-00-NSH-0170 
8115-00-^SH-0171 
8115-00-NSH-0172 
8115-00-NSH-0173 
8115-00-NSH-0174 
8115-00-NSH-0175 
8115-00-NSH-0177 
8115-0O-NSH-0178 
8115-00-NSH-0179 
8115-00-NSH-0180 
8115-00-^SH-0181 
8115-00-NSH-0199 
8115-00-NSH-0203 
(Requirements  for  the  Naval  Supply 
Center,  San  Diego.  CA) 

Services 

Janitorial/Custodial.  U.S.  Army  Reserve 

Center.  1750  East  29th  Street.  Tucson. 

Arizona. 
Janitorial/Custodial.  U.S.  CusLomhouse. 

200  East  Bay  Street,  Charleston.  South 

Carolina. 
Mailing  and  Mailing  List  Maintenance, 

Department  of  Housing  and  Urban 

Development,  Washington.  DC. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L  Milkman, 
Executive  Director. 
[FR  Doc.  93-8370  Filed  4-8-93;  8  45  am| 

BUUNQ  CODE  W20-33-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Technology  Reinvestment  Project 
Regional  Briefings 

AGENCY:  Advanced  Research  Projects 
Agency. 

action:  Notice. 


SUMMARY:  This  announces  a  series  of 
regional  briefings  on  the  Technology 
Reinvestment  Project.  The  Technology 
Reinvestment  Project  (TRP)  is  a  broad- 
reaching  program  that  will  invest  $600 
million  (including  some  FY  1992  funds) 
in  dual-use  technology  partnerships, 
manufacturing  technology,  regional 
technology  alliances,  manufacturing 
extension  and  assistance  programs,  and 
manufacturing  education  initiatives. 
The  effort  is  being  planned  and 
conducted  by  an  interagency  team  led 
by  the  Department  of  Defense 
(Advanced  Research  Projects  Agency), 
which  includes  the  Department  of 
Commerce  (through  NIST).  Department 
of  Energy  (Defense  Programs).  National 
Aeronautics  and  Space  Administration, 
and  the  National  Science  Foundation. 
Funds  will  be  invested  to  develop 
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critical  dual-use  technologies,  deploy 
existing  technologies  which  address 
defense  needs  and  have  potential  for 
commercial  viabiUty,  and  stimulate  the 
integration  of  military  and  commercial 
research  and  production  bases.  Five 
regional  briefings  on  the  TRP  will  take 
place  April  12-16, 1993  in  the  following 
cities:  Monday,  April  12,  New  York 
City.  Sheraton  New  York  Hotel  A 
Towers,  811  Seventh  Ave.  at  52nd  St., 
New  York,  NY  10019,  (212)  581-1000; 
Tuesday,  April  13.  Detroit.  The  Westin 
Hotel,  Renaissance  Center,  Jefferson 
Ave..  Detroit.  MI  48243.  (313)  568-8000; 
Wednesday.  April  14,  Orlando,  Hyatt 
Orlando,  1-4  and  U.S.  192  (Exit  25A), 
6375  W.  Irlo  Bronson  Memorial  Hwy., 
Kissimmee,  FL  34746,  (407)  396-1234; 
Thursday,  April  15,  Dallas,  Radisson 
Hotel,  Central  Dallas.  6060  N.  Central 
Expressway,  Dallas,  TX  75206.  (214) 
750-6060;  Friday.  April  16,  Los 
Angeles,  The  Biltmore  Hotel,  506  S. 
Grand  Ave..  Los  Angeles.  CA  90071. 
(213)  624-1011.  All  interested  parties 
are  invited  to  attend  one  of  these 
briefings.  No  additional  formal  briefings 
are  planned  once  the  TRP  sohcitation  is 
published  in  May.  Attendees  who  plan 
to  stay  at  one  of  these  hotels  should 
mention  the  TRP  when  making  their 
hotel  reservations  and  they  may  receive 
a  special  rate  room  on  a  first  come,  first 
served  basis.  On-site  briefing 
registration  will  begin  at  8:00  am  on  a 
first  come,  first  served  basis.  Attendees 
are  asked  to  register  as  early  as  possible 
to  prevent  long  lines  before  the  start  of 
the  briefing.  Each  briefing  will  riin  fit)m 
approximately  12:30  pm  to  5:45  pm. 
Limch  will  not  be  included.  There  will 
be  no  charge  for  admission.  Call  1-800- 
DUALUSE  (8  am  through  7  pm  EST, 
Monday  through  Friday)  to  let  the  TRP 
know  if  you  will  attend  a  briefing. 

Dated:  April  S.  1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Fegister,  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-8299  Filed  4-8-93;  8:45  am) 

MLUNQ  CODE  M10-01-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Proposed  Amendments  to 
Comprehensive  Plan,  Water  Code  of 
the  Delaware  River  Basin, 
Administrative  Manual— Part  III  Water 
Quality  Regulations;  Public  Hearings 

AGENCY:  Delaware  River  Basin 
Commission. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  hearings. 


SUMMARY:  Notice  is  hereby  given  that 
the  Delaware  River  Basin  Commission 
will  hold  public  hearings  to  receive 
comments  on  proposed  amendments  to 
its  Comprehensive  Plan,  Water  Code 
and  Water  Quality  Regulations  relating 
to  the  control  of  nonpoint  sources  of 
pollution  in  the  drainage  area  to 
classified  Special  Protection  Waters. 
The  proposed  amendments  involve  a 
three-pronged  approach:  the  first  prong 
addresses  new  nonpoint  sources  on  a 
project-by-project  basis  through  the 
Commission's  project  review  process 
under  Section  3.8  of  the  Delaware  River 
Basin  Compact;  through  USEPA's 
NPDES  stormwater  permitting 
regulations;  and  on  a  discretionary  basis 
when  needed.  The  second  prong 
addresses  new  and  existing  nonpoint 
sources  on  a  priority  watershed  basis. 
For  priority  watersheds,  watershed 
nonpoint  source  management  plans 
would  be  developed  and  implemented. 
The  third  prong  would  encourage  the 
development  and  implementation  of 
watershed  nonpoint  source  plans  on  a 
volimtary  basis  in  watersheds  which  are 
not  considered  the  highest  priority  of 
the  Commission.  A  process  to  identify 
priority  watersheds  and  develop 
watershed  nonpoint  source  management 
plans  is  included  in  the  proposal. 

In  addition,  the  Commission  is 
proposing  related  revisions  to  its 
Administrative  Manual — Rules  of 
Practice  and  Procedure.  A  summary  of 
the  proposed  amendments  to  the 
Administrative  Manual — Rules  of 
Practice  and  Procedure  is  published 
elsewhere  in  the  Proposed  Rules  section 
of  this  issue  of  the  Federal  Register. 
DATES:  The  public  hearings  are 
scheduled  as  follows: 

June  16. 1993  beginning  at  1:30  p.m. 
and  continuing  until  4:30  p.m..  as  long 
as  there  are  people  present  wishing  to 
testify. 

June  22, 1993  beginning  at  2:00  p.m. 
and  continuing  imtil  5:00  p.m.,  as  long 
as  there  are  people  present  wishing  to 
testify. 

June  22. 1993  beginning  at  7:00  p.m. 
and  continuing  until  9:30  p.m.,  as  long 
as  there  are  people  present  wishing  to 
testify. 

The  deadUne  for  inclusion  of  written 
comments  in  the  hearing  record  will  be 
announced  at  the  hearings. 
ADDRESSES:  The  June  16. 1993  hearing 
will  be  held  in  the  New  Castle  County 
Council  Chambers.  First  Floor  of  the 
City/County  Building.  800  French 
Street,  Wilmington,  Delaware. 

The  June  22, 1993  hearings  will  be 
held  in  the  Ballroom  of  the  Inn  at  Hunt's 
Landing,  900  Routes  6  &  209, 
Matamoras,  Pennsylvania. 


Written  comments  should  be 
submitted  to  Susan  M.  W'eisman, 
Delaware  River  Basin  Commission,  P.  O. 
Box  7360,  West  Trenton,  New  Jersey 
08628. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Weisman,  Commission 
Secretary,  Delaware  River  Basin 
Commission,  P.  O.  Box  7360,  West 
Trenton,  New  Jersey  08628.  Telephone 
(609)  883-9500  X203. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Rationale 

On  December  9, 1992  the  Delaware 
River  Basin  Commission  amended  its 
Comprehensive  Plan,  Water  Code,  Water 
Quality  Regulations  and  Rules  of 
Practice  and  Procedure  to  allow  for 
special  water  quality  protection 
measures  to  be  applied  to  waters  that 
the  Commission  classifies  as  Special 
Protection  Waters.  The  Commission 
action  also  classified  the  Delaware  River 
and  those  portions  of  tributaries  within 
the  Upper  Delaware  Scenic  and 
Recreational  River  (UDSRR)  corridor 
and  the  Delaware  Water  Gap  National 
Recreation  Area  (DWGNRA)  as 
Outstanding  Basin  Waters  and  the 
Delaware  River  hum  the  southern 
boundary  of  the  UDSRR  to  the  northern 
boundary  of  the  DWGNRA  as  a 
Significant  Resource  Waters,  thus 
bringing  them  wider  the  Special 
Protection  Waters  regulations. 

However,  Commission  action  on  the 
Special  Protection  Waters  regulations 
did  not  include  nonpoint  source 
regulations  which  were  deferred  for 
further  consideration  and  development. 
Since  that  time.  Commission  staff  has 
continued  its  work  with  the 
Commission's  Water  Quality  Advisory 
Committee  and  nonpoint  source  experts 
from  Pennsylvania,  New  Jersey  and  New 
York  to  develop  nonpoint  source 
regulations  which  (1)  contribute  to  the 
overall  goal  of  no  measurable  change  in 
water  quality  in  Special  Protection 
Waters  and  (2)  can  be  integrated  with 
the  NPDES  stormwater  permitting 
program  as  well  as  other  emerging 
programs  at  the  local,  state  and  federal 
levels. 

The  Commission  is  now  proposing 
expanded  nonpoint  source  regulations 
which  will  address  new  and  increased 
nonpoint  source  loads  impacting  water 
quality.  Planning  and  regulatory 
activities  of  other  agencies  are 
integrated  with  the  Special  Protection 
Waters  program  to  the  extent  possible. 

The  Commission  has  prepared  a 
"Basis  and  Background  Document — 
Special  Protection  Waters — Proposed 
Nonpoint  Source  Regulations" 
describing  the  proposed  amendments 
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and  their  rationale  in  considerable 
detail.  This  document  may  be  obtained 
by  contacting  Christopher  M.  Roberts  at 
the  Commission  at  X205. 

Copies  of  the  full  text  of  the  proposed 
amendments  may  be  obtained  by 
contacting  Ms.  Weisman  at  the  address 
provided  in  FOR  FURTHER  MFORMATION 
CONTACT.  Persons  wishing  to  testify  are 
requested  to  notify  the  Secretary  in 
advance.  Written  comments  on  the 
proposed  amendments  should  also  be 
submitted  to  the  Secretary. 

Delaware  River  Basin  Compact,  75  Stat 
688. 

Dated:  March  30. 1993. 
Susan  M.  Weisman. 

Secretary. 

[FR  Doc.  93-«231  Filed  4-ft-93;  8:45  am] 

BILLING  COOE  OSO-OI-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.2S5A] 

Ufe  Skil^or  State  and  Local 
Prisoners  Program;  Correction 

AGENCY:  Department  of  Education. 
ACTION:  Correction. 


SUMMARY:  On  March  16, 1993.  the 
Department  of  Education  published  in 
the  Federal  Register  a  notice  inviting 
applicaUons  under  the  Life  Skills  for 
State  and  Local  Prisoners  Program.  On 
page  14278,  in  the  first  column,  the 
deadline  for  transmittal  of  applications 
was  incorrectly  listed  as  May  15, 1993. 
The  correct  deadline  for  transmittal  of 
applications  is  May  17. 1993.  The 
deadline  for  intergovernmental  review 
remains  unchanged. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Koch,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW 
(room  4512— MES).  Washington,  DC 
20202-7242.  Telephone  (202)  205-5621. 
Deaf  and  hearing  impaired  individuals 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-8339  (in  the 
Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 

Program  Authority:  20  U.S.C.  1211-2. 

Dated:  April  2, 1993. 
Ricky  Takai, 

Actiirg  Assistant  Secretary,  Office  of 
Vocational  and  Adult  Education. 
(FR  Doc.  93-B314  Filed  4-*-93;  8:45  amj 
BlUJNa  CODE  «000-01-4i 


[CFOA  No.  64.040] 

Invitation  for  Hacal  Year  1093 
Applications  Under  tt>e  School 
Construction  In  Areas  Affected  by 
Federal  Activities  Program  for  Fiscal 
Year  1994  Funds 

Purpose  of  Program:  To  help 
compensate  school  districts  for  the  cost 
of  educating  children  when  enrolhnent 
and  the  availability  of  revenues  from 
local  sources  have  been  adversely 
affected  by  Federal  activities,  the 
Secretary  provides  direct  grants  for  the 
Construction,  or  remodeling  of  urgently 
needed  minimum  school  facilities. 
Section  5  of  Public  Law  81-815 
authorizes  assistance  for  school 
construction  in  local  educational 
agencies  experiencing  an  increase  in 
.    membership  due  to  Federal  activity 

carried  on  either  directly  or  through  a 
_    contractor.  Eligibility  is  determined  by 
the  increase  in  the  number  of  children 
residing  on  Federal  property  or  with  a 
parent  employed  on  Federal  property. 
Section  9  authorizes  construction 
assistance  to  school  districts 
experiencing  a  temporary  Federal 
impact,  either  directly  or  through  a 
contractor.  Section  14  authorizes 
assistance  for  certain  school  districts 
that  serve  children  residing  on  Indian 
lands,  or  that  are  significantly  burdened 
by  the  presence  of  nontaxable  Federal 
property  and  have  a  substantial  number 
of  inadequately  housed  pupils.  Section 
8  authorizes  assistance  that 
supplements  certain  awards  made  under 
sections  5.  9.  and  14  of  Public  Law  81- 
815. 

Notice  is  given  that  the  Secretary  of 
Education  has  established  a  closing  date 
for  the  transmittal  of  applications  for 
assistance  under  sections  5  and  9  of 
Public  Law  81-815.  based  on  increase 
periods  ending  June  1993  or  June  1994. 
(An  increase  period  is  a  period  of  four 
consecutive  regular  school  years  during 
which  a  school  district  has  experienced 
a  substantial  increase  in  school 
membership  as  a  result  of  new  or 
increased  Federal  activities.)  This 
closing  date  also  applies  to  applications 
for  assistance  under  section  14  and  for 
supplemental  assistance  under  section  8 
ofPublic  Law  81-815. 

Approval  of  these  applications  is 
subject  to  availability  of  funds. 
Deadline  for  Transmittal  of 
Applications:  June  30,  1993. 
Deadline  for  Intergovernmental  Review: 
September  1. 1993. 
Available  Funds:  The  fiscal  year  1993 
appropriation  provided  $3.8  million  for 
sections  14(a)  and  14(b),  and  $3.6 
million  for  sections  5  and  14(c).  The 
Administration  has  requested  no  funds 


for  these  activities  for  fiscal  year  1994. 
However,  the  actual  level  of  hinding 
available  for  these  activities  in  fiscal 
year  1994  is  contingent  upon 
Congressional  action. 
Applications  Available:  Application 
forms  may  be  obtained  &x)m  the  State 
educational  agency  that  serves  the 
applicant  local  educational  agency. 
Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  79,  80,  82,  85  and 
86;  and  (b)  the  regulations  for  this 
program  in  34  CFR  part  221. 
FOR  FURTHER  INFORMATION  CONTACT: 
School  Facilities  Branch,  Impact  Aid 
Program.  Program  Operations  Division. 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  2113. 
Washington,  DC  20202-6244. 
Telephone:  (202)  401-0660.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
l-80O-«77-8339  (in  the  Washington, 
DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
Program  Authority:  20  U.S.C.  631-6451. 

Dated:  April  2. 1993. 
Mary  Jean  LeTendn, 

Acting  Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

(FR  Doc.  93-8313  Filed  4-8-93;  845  am) 
BILUMO  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock»t  No*.  ER93-480-000.  et  ■!.] 

West  Texas  Utilities  Co.,  et  si.,  Electric 
Rate,  Small  Power  Productton,  and 
Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  West  Texas  Utilities  Co.. 

[Docket  No.  ER93-480-0001 
April  1,1993. 

Take  notice  that  on  March  24,  1993. 
West  Texas  Utilities  Company  (WTU) 
tendered  for  filing  an  Assignment  of 
Service  Agreement  (Agreement) 
between  WTU  and  Greenbelt  Electric 
Cooperative,  Inc.  (Greenbelt)  and  the 
Golden  Spread  Electric  Cooperative,  Inc. 
(Golden  Spread).  Pursuant  to  the 
Agreement,  Greenbelt  will  assign  to 
Golden  Spread  an  existing  Service 
Agreement  pursuant  to  which  Greenbelt 
now  takes  full-requirements  service 
ft^m  WTU.  WTU  seeks  an  effective  date 
of  May  24,  1993. 
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Copies  of  the  filing  have  been  served 
on  Greenbelt.  Golden  Spread  and  the 
Public  Utilities  Commission  of  Texas. 

Comment  date:  April  15. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Puget  Sound  Power  k  Light  Co. 

(Docket  No.  ER93-478-OOOI 

April  1.1993. 

Take  notice  that  on  March  24.  1993. 
Puget  Sound  Power  4  Light  Company 
(Puget)  tendered  for  filing  a  Power 
Purchase  Contract  between  the  United 
States  of  America  Department  of  Energy 
acting  by  and  through  the  Bonneville 
Power  Administration  (Bonneville)  and 
Puget  dated  as  of  December  29,  1992. 
Under  the  Power  Purchase  Contract  (the 
Agreement),  Puget  will  sell  and  deliver 
to  Bonneville,  and  Bonneville  will 
purchase  from  Puget,  certain  amounts  of 
energy  during  designated  winter-month 
and  summer-month  periods  in  1993, 
1994.  1995, 1996  and  1997. 

Copies  of  the  filing  were  served  upon 
Bonneville. 

Comment  date:  April  15,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Puget  Sound  Power  &  Light  Co. 

[Docket  No.  ER93-1 61-0001 
April  1. 1993. 

Take  notice  that  on  March  8. 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  an 
amendment  to  its  original  filing  filed  in 
this  docket  on  November  17, 1992. 

Comment  date:  April  14,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Puget  Sound  Power  &  Light  Co. 

{Docket  No.  ER93-159-0001 
April  1,1993. 

Take  notice  that  on  March  17, 1993. 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  an 
amendment  to  its  original  filing  filed  in 
this  docket  on  November  17, 1992. 

Comment  date:  April  14, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Golden  Spread  Electric  Cooperative, 
Inc. 

(Docket  No.  ER93-485-a00l 
April  1. 1993. 

Take  notice  that  on  Golden  Spread 
Electric  Cooperative,  Inc.,  on  March  24. 
1993,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Rate  Schedules  Nos.  1-11. 

The  proposed  changes  are  necessary 
to  conform  the  Wholesale  Power 
Agreements  between  Golden  Spread  and 
its  member  S3rsteins  to  the  Settlement 


Agreement  in  Docket  No.  EL89-50-000 
(approved  by  the  Commission  in  a  letter 
order  dated  October  10. 1990),  which 
resolved  a  complaint  proceeding 
brought  against  SPS  by  Golden  Spread. 
These  changes  include:  (1)  Extending 
the  term  of  the  Contracts  for  Primary 
Electric  Service  between  Golden  Spread 
and  SPS  for  15  years  from  January  1, 
1990  (through  December  21,  2004;  (2) 
providing  for  the  interconnection  of 
qualifying  facilities  (QFs);  and  (3)  with 
respect  to  Lighthouse  Electric 
Cooperative,  incorporating  a  provision 
that  the  point  of  delivery  to  Azteca 
Milling  Company's  Plainview  facility  be 
a  full  requirements  delivery  point  not 
subject  to  the  option  for  partial 
requirements  service.  The  term  of  the 
Wholesale  Power  Agreement  between 
Golden  Spread  and  one  member. 
Midwest  Electric  Cooperative,  Inc.,  has 
been  extended  to  January  1,  2008. 

In  addition,  Greenbelt  Electric 
Cooperative,  Inc.,  a  member  system  of 
Golden  Spread,  desires  to  assign  to 
Golden  Spread  its  "service  agreement" 
between  West  Texas  Utilities  Company 
and  Greenbelt  Electric  Cooperative,  Inc. 
Accordingly,  Golden  Spread  seeks  to 
amend  the  Wholesale  Power 
Agreements  to  allow  Golden  Spread  to 
obtain  power  suppliers  to  serve  its 
member  systems  other  the  SPS. 

In  order  to  facilitate  this  change  and 
to  allow  for  appropriate  accounting  for 
power  supplied  by  entities  other  than 
SPS  certain  conforming  changes  have 
been  made  to  Schedule  A  of  the 
Wholesale  Power  Agreements. 

Copies  of  the  filing  were  served  upon 
Golden  Spread's  jurisdictional 
customer,  the  Public  Utility 
Commission  of  Texas,  the  New  Mexico 
Public  Service  Commission,  the 
Colorado  Public  Utilities  Commission, 
and  the  Oklahoma  Corporation 
Commission. 

Comment  date:  April  16,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Western  Resources,  Inc. 

IDocket  No.  ES93-29-0001 
April  1,1993. 

Take  notice  that  on  March  29, 1993. 
Western  Resources,  Inc.,  (Western)  filed 
an  application  with  the  Federal  Energy 
Regulatory  Commission  under  section 
204  of  the  Federal  Power  Act  requesting 
authorization  to  issue  not  more  than  2 
million  additional  shares  of  common 
stock,  $5.00  par  value,  pursuant  to  a 
dividend  reinvestment  and  stock 
purchase  plan.  Also,  Western  requests 
exemption  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  regulations. 


Comment  date:  April  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  The  United  Illuminating  Co. 

IDocket  No.  ER93-487-O00I 
April  1.1993. 

Take  notice  that  on  March  25, 1993, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  a  rate  schedule  for  a 
short-term,  coordination  transaction 
involvinglhe  sale  of  capocity 
entitlements  to  Massachusetts 
Municipal  Wholesale  Electric  Company 
(MMWEC).  The  rate  schedule 
corresponds  to  a  letter  agreement,  dated 
March  19, 1993,  between  UI  and 
MMWEC.  The  commencement  date  for 
service  under  the  agreement  is  May  1, 
1993.  UI  proposes  the  rate  schedule 
commence  on  this  date. 

The  service  provided  under  the 
agreement  is  the  provision  of  capacity 
entitlements  and  associated  energy  from 
UI's  New  Haven  Harbor  Station. 

Copies  of  the  filing  were  mailed  to 
MMWEC. 

Comment  date:  April  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Minnesota  Power  k  Light  Co. 

[Docket  No.  ER93-486-0001 
April  1.1993. 

Take  notice  that  on  March  25, 1993. 
Minnesota  Power  &  Light  Company 
(MP&L)  tendered  for  filing  an 
Amendment  dated  November  24, 1992, 
to  the  Electric  Service  Agreement 
between  MP&L  and  Dahlberg  Light  and 
Power  Company  and  a  side  letter 
agreement  pursuant  to  which  the  rate 
for  non-firm  energy  service  may  not 
exceed  the  rate  for  firm  energy.  The 
Amendment  provides,  among  other 
things,  for  a  ten-year  extension  of  the 
Agreement  through  December  31,  2004. 

Comment  date:  April  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Arizona  Public  Service  Co. 

IDocket  No.  ER93-«38-000] 
April  2. 1993. 

Take  notice  that  on  April  1. 1993, 
Arizona  Public  Service  Company 
tendered  for  filing  an  amendment  to 
FERC  Docket  No.  ER93-438-000.  The 
amendment  proposes  to  extend  existing 
services  to  the  Navajo  Tribal  Utility 
Authority  (NTUA)  for  one  additional 
month  through  midnight,  June  30, 1993. 

No  change  to  the  current  rate  or 
revenue  levels  presently  on  file  with  the 
Commission  is  proposed  herein. 

No  new  facilities  or  modifications  to 
existing  facilities  are  required  as  a  result 
of  this  amendment. 
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A  copy  of  this  filing  has  been  served 
on  NTUA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  April  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Gncinnati  Gas  &  Electric  Co. 

1  Docket  No.  ER93-4 16-000] 
April  2, 1993. 

Take  notice  that  on  March  29, 1993, 
Cincinnati  Gas  &  Electric  Company 
(CG&E)  tendered  for  filing  as  a 
supplement  to  its  previous  filing  in  this 
docket  a  letter  explaining  how  CG&E 
will  respond  to  requests  from  customers 
for  rate  provisions  such  as  those 
proposed  in  this  docket  for  Union  Light 
Heat  &  Power  Company  (ULH&P).  CG&E 
states  that  it  has  proposed  this  provision 
only  for  ULH&P  because  ULH&P  is  the 
only  full  requirements  customer  of 
CG&E  that  has  interruptible  loads.  CG&E 
further  states  that  it  will  consider 
arrangements  similar  to  that  for  ULH&P 
for  other  full  requirements  customers 
should  they  develop  or  obtain 
interruptible  loads  that  offer  comparable 
benefits  to  the  CG&E  system. 

Copies  of  the  filing  were  served  on  the 
Public  Service  Commission  of  Kentucky 
and  the  Public  Utilities  Commission  of 
Ohio. 

Comment  date:  April  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Puget  Sound  Power  &  Light  Co. 

(Docket  No.  ER93-183^0OO) 
April  2.  1993. 

Take  notice  that  Puget  Sound  Power 
&  Light  Company  (Puget)  on  March  30, 
1993  tendered  for  filing,  as  an  initial 
rate  schedule,  the  Centralia 
Transmission  Agreement,  executed  on 
September  22.  1980,  between  Puget  and 
the  City  of  Seattle,  City  Light 
Department  (Seattle). 

The  Agreement  generally  requires 
Puget  to  provide  capacity  for  the 
transmission  of  Seattle's  share  of  the 
output  from  the  Centralia  Steam-Electric 
Generating  Plant  ft-om  BPA's  C.VV.  Paul 
Substation  to  Pugefs  Talbott  Hill 
Substation.  Seattle  is  required  to  pay 
Puget  at  an  initial  rate  of  $1.31  per 
kilowatt  per  year,  subject  to  escalation 
for  increases  in  Puget's  costs  as 
provided  for  in  the  Agreement.  Service 
under  the  Agreement  will  commence  on 
Julyl,19«3. 

A  copy  of  the  filing  was  served  upon 
Seattle. 

Comment  date:  April  16,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  pf  this  notice. 


12.  Wisconsin  Electric  Power  Co. 

(Docket  No.  ER93-492-000] 
April  2, 1993. 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
March  26. 1993.  tendered  for  filing  the 
Stony  Brook  Tap  Letter  Agreement,  the 
Rockdale  Transformer  Letter  Agreement 
and  a  resultant  Appendix  C 
modification  of  the  interconnection 
agreement  between  itself  and  Wisconsin 
Power  and  Light  Company  (Power  and 
Light).  The  Stony  Brook  Tap  Agreement 
provides  for  the  installation  and 
operation  of  a  breakered  substation  at 
Stony  Brook  in  order  to  serve  its  local 
load  in  that  area.  The  letter  agreement 
provides  that  that  taps  to  each  other's 
systems  to  serve  such  other  party's  local 
loads  where  it  is  the  least  cost  method 
of  service. 

The  Rockdale  Letter  Agreement  calls 
for  Wisconsin  Electric  to  provide  a  345- 
138  kV  transformer  for  use  at  the 
Rockdale  Substation  in  order  to  improve 
transfer  capability  from  Commonwealth 
Edison  Company  to  WUMS.  a  subregion 
of  the  Mid  America  Interpool  Network. 

Appendix  C  to  the  Interconnection 
Agreement  between  Wisconsin  Electric 
and  Power  and  Light  recognizes  the 
modifications  required  by  the  Rockdale 
Letter  Agreement  at  this  point  of 
interconnection. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  sixty  days 
after  the  date  of  filing.  Wisconsin 
Electric  is  authorized  to  state  that  Power 
and  Light  joins  in  the  requested 
effective  date. 

Copies  of  the  filing  have  been  served 
on  Power  and  Light,  and  the  Public 
Service  Commission  of  Wisconsin. 


A  copy  of  this  filing  has  been  served 
on  LDEP  and  the  Arizona  Corporation 
Commission. 

Comment  date:  April  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Tucson  Electric  Power  Co. 

(Docket  No.  ER93-497-000) 
April  2. 1993. 

Take  notice  that  on  March  29. 1993 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  pursuant  to 
18  CFR  35.12,  an  agreement  entitled 
"Wholesale  Power  Supply  Agreement 
Between  Tucson  Electric  Power 
Company  and  Navajo  Tribal  Utility 
Authority." 

Copies  of  this  filing  have  been  served 
upon  all  parties  affected  by  this 
proceeding. 

Comment  date:  Apri]  16,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Central  Louisiana  Electric  Co.,  Inc. 

(Docket  No.  ER93-498-000J 
April  2, 1993. 

Take  notice  that  on  March  29. 1993. 
Central  Louisiana  Electric  Company. 
Inc.  (CLECO)  tendered  for  filing  a 
Contract  for  the  Sale  of  Energy  and  Use 
of  Substation  Facilities  between  Central 
Louisiana  Electric  Company.  Inc.  and 
the  City  of  St.  Martinville.  Loui.siana 
effective  upon  Commission  approval. 

CLECO  has  served  copies  of  the  filing 
on  the  affected  customer  and  on  the 
Louisiana  Public  Service  Commission. 

Comment  date:  April  16.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Comment  date:  April  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Arizona  Public  Service  Co. 

(Docket  No.  ER93-499-000I 
April  2.  1993. 

Take  notice  that  on  March  29, 1993. 
Arizona  Public  Service  Company  (APS) 
tendered  for  filing  the  proposed 
Agreement  for  the  Sale  of  Energy 
between  Louis-Dreyfus  Electric  Power. 
Inc..  (LDEP)  and  Arizona  Public  Service 
Company  (APS). 

Sales  of  energy  by  APS  to  LDEP  under 
the  proposed  Agreement  are  to  be  priced 
using  a  bifurcated  rate  consisting  of  (1) 
the  actual  variable  cost  incurred,  plus 
(2)  a  negotiated  adder  not  to  exceed  a 
proposed  ceiling  adder  based  on  the 
fixed  costs  associated  with  the  facilities 
most  likely  to  be  used  to  produce  the 
required  energy. 


16.  Pennsylvania  Power  &  Light  Co. 

(Docket  No.  ER93-484-000| 
April  2.  1993. 

Take  notice  that  on  March  24,  1993. 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  a  Capacity 
Credit  Sales  Agreement  (Agreement) 
between  PP&L  and  Delmarva  Power  & 
Light  Company  (DP&L)  dated  March  15. 
1993.  The  Agreement  provides  for  the 
sale  by  PP&L  to  DP&L  of  Daily 
Generating  Capacity  Megawatts  solely 
for  DP&L's  use  in  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Interconnection's 
planned  and/or  accounted-for  installed 
capacity  accounting  purposes. 

PP&L  has  requested  an  effective  date 
of  May  24.  1993  for  the  Agreement, 
which  is  60  days  from  the  date  of  filing. 
PP&L  is  not  requesting  any  notice 
period  waivers. 

PP&L  states  that  a  copy  of  its  filing 
was  served  on  DP&L.  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
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Delaware  Public  Service  Commission, 
and  the  Virginia  State  Corporation 
Commission. 

Comment  date:  April  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Minnesota  Power  k  Light  Co. 

[Docket  No.  ER93-48«-OOOl 
April  2. 1993. 

Take  notice  that  Minnesota  Power  & 
Light  Company  (MP&L)  tendered  for 
filing  a  Negotiated  Capacity  Option 
between  it  and  Wisconsin  Power  &  Light 
Company  (WP&L)  on  March  25. 1993. 
The  Negotiated  Capacity  Option 
provides  WP&L  an  option  to  purchase 
up  to  75  KfW  of  firm  capacity  from  1993 
to  1997  and  a  separate  option  to 
purchase  75  MW  of  firm  capacity  during 
the  period  1998  to  2007.  MP&L  and 
WP&L  request  an  effective  date  of  March 
24, 1993,  which  is  the  date  following 
the  execution  of  the  Option.  Copies  of 
the  filing  have  been  served  upon  WP&L, 
the  Minnesota  Public  Utilities 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  April  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 8.  Southern  Company  Services,  Inc. 
[Docket  No.  ER93-49<M)00) 

April  2, 1993. 

Take  noUce  that  on  March  2b,  1993. 
Southern  Compemy  Services,  Inc.,  acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company,  submitted  for  filing  a  letter 
agreement  dated  February  19,  1993 
revising  the  Unit  Power  Sales 
Agreement  dated  August  17, 1988 
among  Jacksonville  Electric  Authority 
and  Southern  Companies.  Specifically, 
the  letter  agreement  contains  an 
amended  and  restated  Section  5.5, 
which  governs  the  establishment  of  an 
initial  return  on  common  equity  when 
the  unit  power  sales  commence  on  June 
1,1993. 

Comment  date:  April  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  MiUbrd  Power  Limited  Partnership 

[Docket  No.  ER93-493-0001 
April  2, 1993. 

Take  notice  that  Milford  Power 
Limited  Partnership  (Milford),  on  March 
26,  1993,  tendered  for  fiHng  its 
proposed  initial  Rate  Schedule  FERC 
No.  2. 

The  proposed  initial  Rate  Schedule 
No.  2  would  allow  Milford  to  charge 
non-cost-based  negotiated  rates  for  non- 


firm  energy  sales  and  short  and  long- 
term  sales  of  capacity  and  associated 
energy  from  its  facility  located  in  the 
Town  of  Milford,  Massachusetts. 

Comment  date:  April  6, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Soethem  Company  Services,  Inc. 

[Docket  No.  ER93-489-000I 
April  2, 1993. 

Take  notice  that  on  March  25. 1993. 
Southern  Company  Services.  Inc.,  acting 
as  agent  for  Alabama  Power  Company. 
Georgia  Power  Compwny,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company,  submitted  for  filing  a  letter 
agreement  dated  February  19, 1993 
revising  the  Unit  Power  Sales 
Agreement  dated  July  20, 1988  among 
Florida  Power  &  Light  Company  and 
Southern  Companies.  Specifically,  the 
letter  agreement  contains  an  amended 
and  restated  §  5.5,  which  governs  the 
establishment  of  an  initial  return  on 
common  equity  when  the  unit  power 
sales  commence  on  June  1, 1993. 

Comment  date:  April  16,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhsll. 
Secretary. 
[PR  Doc  93-8341  Filed  4-«-93;  8:45  am) 
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[Protect  Noe.  2244-023,  et  sL] 

Hydroelectric  Applic«t(one  [Yuba 
County  Water  Agency,  at  at.);  NoUca  of 
Applkationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 


filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Application:  Application  to 
Revise  Project  Recreation  Plan. 

b.  Project  No.:  2246-022. 

c.  Date  Filed:  February  26. 1993. 

d.  Applicant:  Yuba  County  Water 
Agency. 

e.  Name  of  Project:  Yuba  River 
Development  Project. 

f.  Location:  Yuba  County,  California. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Sec.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Donn 
Wilson.  Engineer-Administrator.  Yuba 
County  Water  Agency.  1402  D  Street. 
Marysville,  CA  95901-422.  (916)  741- 
6278. 

i.  FERC  Contact:  Dan  Hayes.  (202) 
219-2660. 

j.  Comment  Date:  May  6, 1993. 

k.  Description  of  Project:  Yuba  County 
Water  Agency,  licensee  for  the  Yuba 
River  Development,  filed  an  application 
to  revise  its  project  recreation  plan.  The 
plan  will  result  in  renovation  and 
expansion  of  certain  recreation  facilities 
in  and  around  the  lake  and  closure  of 
certain  informal  access  points. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

2a.  Type  of  Application:  Approval  of 
Plan  fm  Construction  of  Recreation 
Facilities. 

b.  Project  No.:  2320-006. 

c.  Date  Filed:  March  5, 1993. 

d.  Applicant:  Niagara  Mohawk  Power 
Company. 

e.  Name  of  Project:  Raquette  Project. 

f.  Location:  Raquette  River,  St. 
Lawrence  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Sam  S. 
Hirschey,  Lead  Engineer,  Hydro 
Licensing  and  Regulatory  Compliance, 
Niagara  Mohawk  Power  Company,  300 
Erie  Boulevard  West,  Syracuse.  NY 
13202,  (315)  428-5561. 

i.  FERC  Contact:  Heather  Campbell. 
(202)  219-3097. 

j.  Comment  Date:  May  3, 1993. 

k.  Description  of  Project:  Niagara 
Mohawk  Power  Company  licensee  for 
the  Raquette  Project,  requests 
Commission  approval  of  a  plan  to 
construct  recreation  facilities  at  the 
Higley  Development.  The  licensee 
proposes  to  construct  a  boat  ramp 
accommodating  trailer-mounted  boats. 
The  area  is  adjacent  to  an  existing 
recreation  area  known  as  Big  Rock  Park. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

3a.  Type  of  Application:  New  Major 
License  <  5  MW. 

b.  Project  No.:  2411-005. 
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c.  Date  filed:  December  24, 1991. 

d.  Applicant:  STS  Hydropower.  Ltd. 
and  Dan  R'ver,  Inc. 

e.  Name  of  Project:  Schoolfield  Dam 
Hydroelectric  Project. 

f.  Location:  On  the  Dan  River  in  the 
city  of  Danville,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use.  §  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Mark  J. 
Sundquist.  President,  STS  Hydropower. 
Ltd..  Ill  Pfingsten  Road.  Northbrook,  IL 
60062.  (708)  272-6520. 

i.  FERC  Contact:  Mr.  Hector  Perez. 
(202) 219-2843. 

j.  Comment  Date:  Sixty  days  from  the 
date  of  this  Notice.  (May  7,  1993) 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  The  run-of- 
riyer  project  consists  of:  (1)  A  25-foot- 
high  concrete  dam  consisting  of  a  910- 
foot-long  ogee  spillway  topped  with  3- 
foot-high  flashboards;  (2)  a  67-foot-long 
fishway;  (3)  a  90-acre  impoundment;  (3) 
a  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  4.550  kW;  (4)  a  transmission 
line  interconnection;  and  (5) 
appurtenant  facihties. 

The  Apphcant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed. 

m.  Purpose  of  Project:  All  energy 
generated  by  the  project  would  be  sold 
to  Virginia  Power. 

n.  This  notice  also  consists  of  the 
following  standard  paragraph:  D9. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  RefiBrence  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room 
3104.  Washington.  DC  20426,  or  by 
calling  (202)  20ft-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  STS  Hydropower,  Ltd.. 
located  at  111  Pfingsten  Road. 
Northbrook.  Illinois  60062.  or  by  calling 
Mr.  Marie  J.  Sundquist  at  (708)  272- 
6520. 
4a.  Type  of  Application:  New  License. 

b.  Project  No.:  2446-001. 

c.  Date  filed:  December  27. 1991. 

d.  Applicant:  Commonwealth  Edison 
Company. 

e.  Name  of  Project:  Dixon. 

f.  Location:  On  the  Rock  River,  at  the 
town  of  Dixon,  in  Lae  County,  Illinois. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-B25(r). 

h.  Applicant  Contact:  Mr.  J.  S.  Graves, 
Commonwealth  Edison  Company.  P.O. 
Box  767,  Chicago.  IL  60690-0767.  (312) 
294-3545. 


i.  FEi?C  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Comment  Deadline:  Sixty  days  from 
the  issuance  date  of  the  notice.  (May  3 
1993) 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D9. 

1.  Description  of  Project:  The  project 
would  consist  of:  (1)  the  15.7-foot-high 
rockfilled  timber  crib  dam;  (2)  a 
reservoir  with  a  surface  area  of  800 
acres;  (3)  a  powerhouse  containing  five 
generating  units  with  a  combined 
installed  capacity  of  3,200  kW  and  an 
average  annual  generation  of  12.400 
MWh;  (4)  a  1.5-mile-long.  34.5-kV 
transmission  line,  and  (5)  appurtenant 
facilities. 

The  licensee  is  not  proposing  any 


changes  to  the  existing  project  works. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  licensee. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  D9. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104.  Washington.  DC  20426.  or  by 
calhng  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  Commonwealth 
Edison  Company,  located  at  125  South 
Clark  Street.  Chicago.  Illinois  60690- 
0767.  or  by  calling  Mr.  J.  S.  Craves,  at 
(312) 294-3545. 

5a.  r>7>eo/App//ca/;on:  Subsequent 
License  (see  18  CFR  16.2(e)  for 
definition). 

b.  Project  No.:  2541-004. 

c.  Dated  filed:  December  18. 1991. 

d.  Applicant:  Cascade  Power 
Company. 

e.  Name  of  Project:  Cascade 
Hydroelectric  Project. 

f.  Location:  On  the  Little  River,  a 
tributary  of  the  French  Broad  River,  in 
Transylvania  County,  North  Carolina, 
near  the  town  of  Brevard. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§791(a)-825(r). 

h.  Applicant  Contract: 
C.W.  Pickelsimer,  Jr..  President.  Cascade 

Power  Company.  P.O.  Box  1137. 

Brevard.  NC  28712.  (704)  884-9011. 
Mr.  John  Boaze,  Fish  and  Wildlife 

Associates.  Inc..  P.O.  Box  241. 

Whittier.  NC  28789.  (704)  497-6505. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

j.  Comment  Date:  Sixty  days  from  the 
issuance  date  of  this  notice.  (May  3. 
1993). 


k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D6. 

1.  Description  of  Project:  The  existing 
project  would  consist  of:  (1)  A  58-foot- 
high.  240-foot-long  concrete  arch  dam 
with  a  5-foot-high  concrete  parapet  wall 
with  a  crest  elevation  at  2,227  feet  msl; 
(2)  a  33-foot-long  concrete  spillway 
consisting  of  2-inch  by  2-inch 
flashboards.  and  rods;  (3)  a  2.3-foot  by 
4.5-foot  rectangular  bypass  through 
dam,  controlled  by  a  rectangular  slide 
gate;  (4)  the  64  acre  Cascade  Lake  with 
a  storage  capacity  of  1,590  feet  wiOi  a 
crest  elevation  at  2,227  feet,  msl;  (5)  an 
intake  structure  with  rectangular  slide 
gates  and  a  9.7-foot-wide  by  30toot-long 
steel  bar  screen;  (6)  a  6.35-foot -diameter, 
984-foot-long  wood  stave  penstock;  (7)  a 
12.5-foot-diameter,  35-foot-high 
concrete  and  brick  masonry  surge  tank; 
(8)  a  5-foot -diameter,  75-foot-long  steel 
penstock;  (9)  a  brick  masonry 
powerhouse  containing  two  generating 
units  with  a  combined  capacity  of  960 
kW;  (10)  a  tailrace;  and  (11)  related 
facilities. 

Cascade  Power  Company  maintains 
the  Little  River  Camping  Resort,  a 
public  fee  collecting,  recreation  area 
with  campsites,  water,  toilets, 
bathhouses,  a  sewage  dumping  station, 
camp  store,  a  swimming  lake  with 
shoreline  play  area  and  boat  launching 
ramp  to  Cascade  reservoir. 

The  project  generates  on  an  average 
4,850,000  kilowatthours  of  energy 
annually. 

m.  Purpose  of  Project:  Project  power 
is  sold  to  Duke  Power  Company. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
D6. 

o.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplemented,  is 
available  for  inspeaion  and 
reproduction  at  L^ie  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  NE.,  room  3104,  Washington.  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

6a.  Type  of  Application:  Surrender  of    . 
License. 

b.  Project  No.:  8718-008. 

c.  Date  filed :M&rx:h  8, 1993. 

d.  Applicant:  Dan  J.  Brutger. 

e.  Name  of  Project:  Lew^is  Creek 
Project. 

f.  Location:  Lewis  Creek,  near 
Emigrant  in  Park  County,  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-«25(r). 
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h.  Applicant  Contact:  Mr.  George  L. 
Smith,  Smith  and  Associates,  Post 
Office  Box  51016,  Idaho  Falls,  ID  83405, 
(208) 529-8115. 

i.  FERC  Contact:  Hank  Ecton.  (202) 
219-2678. 

j.  Comment  Date:  May  6, 1993. 

k.  Description  of  Project  Action:  The 
license  for  this  project,  with  a  proposed 
capacity  of  95  kilowatts,  was  issued  on 
April  28. 1989.  The  licensee  states  that 
he  cannot  afford  to  develop  the  project. 
No  construction  has  occurred,  and  the 
proposed  site  remains  unaltered. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
andD2. 

7a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  8862-013. 

c.  Date  filed:  March  4, 1993. 

d.  Applicant:  Coffeeville 
Hydroelectric  Partners. 

e.  Name  of  Project:  Coffeeville 
Hydroelectric  Project. 

f.  Location:  On  the  Tombigbee  River 
near  the  town  of  Coffeeville,  in  Clark 
and  Choctaw  Counties,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact: 
Mr.  Glenn  Gaydar,  Sithe  Energies  Inc., 

135  East  57th  Street,  23d  Floor,  New 

York,  NY  10020,  (212)  755-7600. 
Mr.  William  S.  Fowler,  Sigma 

Consultants  Inc.,  321  Boston  Post 

Road,  suite  2B,  Sudbury,  MA  01776. 

i.  FERC  Contact:  Etta  Foster.  (202) 
219-2679. 

j.  Comment  Date:  May  3, 1993. 

k.  Description  of  Proposed  Project: 
The  Licensee  states  that  it  has  been 
unable  to  secure  an  acceptable  power 
purchase  contract  for  output  from  the 
project  and  it  does  not  appear  likely  that 
such  a  contract  will  be  available  in  the 
foreseeable  future.  No  on-site 
construction  has  taken  place  under  the 
license  and  no  private  or  U.S.  lands 
were  impacted  by  studies  conducted 
during  the  design  process,  nor  were  any 
lands  or  easements  acquired. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  and  C 
andD2. 

8a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  8974-001. 

c.  Date  filed:  December  30, 1985. 

d.  Applicant:  Southern  New 
Hampshire  Hydroelectric  Development 
Corporation. 

e.  Name  of  Project:  Upper  Factory 
Project. 

f.  Location:  On  the  Cocheco  River,  in 
Strafford  County,  New  Hampshire. 

g.  Fi7ed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  S§791(a)-825(r). 


h.  Applicant  Contact:  Mr.  John  N. 
Webster,  Southern  New  Hampshire 
Hydroelectric  Development,  P.O.  Box 
1073,  Dover.  NH  03820,  (207)  384-5334. 

i.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

j.  Deadline  Date:  See  Paragraph  DlO. 
(May  3, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  DlO. 

1.  Description  ofProject:The  proposed 
project  would  consist  of:  (1)  A  proposed 
reconstructed  concrete  gravity  spillway 
dam;  (2)  a  proposed  reservoir  with  a 
surface  area  of  30  acres  at  the  normal 
maximum  surface  elevation  of  98.7  feet 
mean  sea  level;  (3)  two  proposed  6-foot- 
diameter  steel  penstocks,  each 
approximately  50  feet  long;  (4)  a 
proposed  woodframe  powerhouse,  20 
feet  wide  by  30  feet  long  by  30  feet  high, 
containing  (a)  two  proposed  propeller 
turbines  with  hydraulic  capacity  ranges 
of  133  cfs  to  225  cfs  for  the  flrst  unit  and 
35  cfs  to  90  cfs  for  the  second  unit, 
providing  a  maximum  plant  hydraulic 
capacity  of  315  cfs  and  (b)  two  proposed 
induction  generators  with  ratings  of  350 
kilowatts  (kW)  and  150  kW  providing  a 
total  plant  rating  of  500  kW;  (5)  a 
proposed  12.47-kilovolt  primary 
transmission  line  approximately  2.200 
feet  long;  and  (6)  proposed  appurtenant 
facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE..  room 
3104.  Washington,  DC  20426,  or  by 
calling  (202)  21^1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  John  N.  Webster. 
P.O.  Box  1073.  Dover.  NH  03820  (207) 
384-5334. 

9a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  9088-015. 

c.  Date  Filed:  January  28, 1993. 

d.  Applicant:  John  N.  Webster. 

e.  Name  of  Project:  Lower  Village 
Project. 

f.  Location:  On  the  Sugar  River  in  the 
Town  of  Claremont  in  Sulhvan  County, 
New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §791(a}-825(r). 

h.  Applicant  Contact: 


Mr.  John  N.  Webster,  P.O.  Box  178. 

South  Bervtrick.  ME  03908,  (207)  384- 

5334. 
Lower  Village  Hydroelectric,  Limited 

Partnership,  c/o  John  N.  Webster,  P.O 

Box  178,  South  Berwick,  ME  03908, 

(207) 384-5334. 

i.  FERC  Contact:  David  Cagnon.  (202) 
219-2693. 

j.  Comment  Date:  May  6, 1993. 

k.  Description  of  Project:  John  N. 
Webster  proposes  to  transfer  the  license 
for  the  Lower  Village  Power  Project  No. 
9088  to  Lower  Village  Hydroelectric 
Associates,  Limited  Partnership.  This 
limited  partnership  was  formed  by  John 
N.  Webster  for  the  purpose  of  financing 
the  development  of  the  project. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  and 
C. 

10a.  Type  of  Application:  Major 
License. 

b.  Project  No.:U  286-000. 

c.  Date  Filed:  May  4.  1992. 

d.  Applicant:  Qty  of  Abbeville,  South 
Carolina. 

e.  Name  of  Project:  Abbeville 
Hydroelectric  Project. 

f.  Location:  On  the  Rocky  River,  in 
Abbeville  and  Anderson  Counties, 
South  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §§  791(a)-825(r). 

h.  Applicant  Contact:  David  H. 
Krumwiede,  City  Manager,  P.O.  Box  40, 
Abbeville.  South  Carolina  29620,  (803) 
459-2109. 

i.  FERC  Contact:  Mary  C  Golato  (df), 
(202) 219-2804. 

j.  Deadline  Date:  May  7, 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  accepted  for  filing 
and  is  ready  for  environmental  analysis 
at  this  time — see  attached  D4. 

1.  Description  of  Project:  The 
constructed  project  consists  of  the 
following  facilities:  (1)  An  existing  dam 
500  feet  long  and  80  feet  high;  (2)  an 
existing  reservoir  with  a  surface  area  of 
1,425  acres  and  a  gross  storage  capacity 
of  25.650  acre-feet;  (3)  an  existing 
powerhouse  containing  two  turbine- 
generating  units  having  a  total  existing 
capacity  of  2,800  kW;  (4)  an  existing 
switchytutl;  and  (5)  appurtenant 
facilities.  The  owner  of  the  project  is  the 
City  of  Abbeville.  The  average  annual 
generation  will  be  approximately  8.6 
gigawatthours  and  the  cost  of  the  project 
is  $459,040. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  Tnis  notice  also  consists  of  the 
following  standard  paragraphs:  A3,  A9, 
Bl  and  D4. 

0.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 


and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104,  Washington.  DC  20426.  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  David  Knimweide, 
P.O.  Box  40,  Abbeville,  South  Carolina 
29620,  (803)  459-2109. 

11a.  Type  of  Application:  Major 
License  (>5MW). 

b.  Project  No.:  10930-001. 

c.  Date  filed:  June  29, 1992. 

d.  Applicant:  LB.  Industries,  Inc. 

e.  Name  of  Project:  Kanaka  Rapids 
Water  Power  Project. 

f.  Location:  On  the  Snake  River  at 
river  mile  592  (near  Kanaka  Rapids)  in 
Twin  Falls  and  Gooding  Counties  Idaho, 
near  the  town  of  Buhl.  T.9S..  R.14E.. 
section  3  and  10,  Boise  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact: 
Mr.  Larry  Falkner,  L.B.  Industries,  Inc., 

1401  Shoreline  Drive,  P.O.  Box  2797. 

Boise.  ID  83701,  (208)  345-7515. 
Carl  L.  Myers,  PE,  Myers  Engineering 

Company,  P.A..  750  Warm  Springs 

Avenue;  Boise,  ID  83712,  (208)  336- 

1425. 
Mr.  Lee  Sherline,  Consultant,  207  Park 

Avenue,  suite  101,  Falls  Church,  VA 

22046-4312.  (703)  536-5401. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely.  (202)  219-2842. 

i.  Comment  Date:  May  6, 1993. 

k.  Description  of  Project:  The 
proposed  nin-of-river  project  would 
consist  of:  (1)  A  side  channel  turnout 
and  natural  rock  sill  intake  at  elevation 
2,917  feet  msl.  (2)  an  800-foot-long.  20- 
foot-deep  unlined  earth  canal;  (3)  a  160- 
foot-long  ogee  spillway,  with  a  normal 
water  crest  elevation  of  2,920.50  feet;  (4) 
a  1.450-foot-long,  19-foot-deep  concrete 
lined  canal,  with  a  bottom  width  of  35 
feet;  (5)  a  3i9-foot-long,  50-foot-high,  92- 
foot-wide  reinforced  concrete 
powerhouse  with  trashrack,  headgate, 
entry  chamber,  and  two  generating  units 
with  a  combined  installed  capacity  of 
6.300  kW,  operating  under  a  net  head  of 
27  feet;  (6)  a  switchyard;  (7)  a  138-kV, 
4.600-foot-Iong  transmission  line  tying 
into  an  existing  Idaho  Power  Company 
system;  and  (8)  related  facilities. 

The  project  would  generate 
approximately  40.9  GWh  of  energy 
annually. 

The  applicant  also  proposes  to 
provide  public  access  signs,  foot  paths, 
a  picnic  area  with  parking,  and  upgrade 
existing  jeep  trails  as  recreational 
enhancement  at  the  project  site. 

1.  Purpose  of  Project:  The  applicant 
proposes  to  sell  the  project  power  to 
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Idaho  Power  Company  or  another  utility 
in  the  rej^on. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9. 
B1,D8. 

n.  Available  Locations  of 
Applications:  A  copy  of  the  application, 
as  amended  and  supplemented!  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  and  Files  Maintenance 
Branch,  located  at  941  North  Capitol 
Street,  NE.,  room  3104,  Washington.  DC 
20426,  or  by  calling  (202)  208-1371.  A 
copy  is  also  available  for  inspection  and 
reproduction  at  the  applicant's  office 
(see  item  (h)  above). 

12a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No:  11381-000. 

c.  Date  filed:  February  4.  1993. 

d.  Applicant:  Douglas  Power 
Company,  Inc. 

e.  Name  of  Project:  East  Fork  Carson 
River  Power  Project. 

f.  Location:  On  East  Fork  Carson 
River,  near  the  town  of  Gardnerville,  in 
Douglas  County,  Nevada.  Sections  25, 
35,  and  36  in  T12N,  R20E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)  -  825(r). 

h.  Applicant  Contact:  Mr.  David  L. 
Pruett,  Douglas  Power  Company,  Inc., 
859  Hwy  #95,  Gardnerville,  NV  89410, 
(702)  265-2095. 

i.  FEFC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

i.  Comment  Date:  May  14, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  applicant's  existing  30-foot-high 
dam  and  5-acre  reservoir;  (2)  the 
replacement  of  the  applicant's  existing 
100-foot-long  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  an  uistalled  capacity  of  700 
kW;  (4)  a  0.5-mile-long  transmission 
line  interconnecting  with  an  existing 
Sierra-Pacific  Power  Company 
transmission  line;  and  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $50,000. 

1.  This  notice  also  consists  of  the 
following  sjandard  paragraphs:  A5,  A7. 
A9.  AlO.  B,  C.  and  D2. 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11382-000. 


c.  Date  filed:  FehniBTy  10,  1993. 

d.  Applicant:  Hammond 
Hydroelectric  Company. 

e.  Name  of  Project:  Big  Creek  Project. 

f.  Location:  On  Big  Creek,  in  Custer 
and  Lemhi  Counties,  Idaho,  utilizing 
lands  of  the  United  States  managed  by 
the  Bureau  of  Land  Management  and  the 
Forest  Service,  Sections  18  through  22. 
T  13  N.  R  24  E. 


g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)  -825  (r). 

h.  Applicant  Contact:  Mr.  Jack  S. 
Hammond.  P.O.  Box  460,  Troy,  ID 
83871-0460,  (208)  835-8443. 

i.  FERC  Contact:  Mr.  Hector  M.  Perez. 
(202)  219-2843. 

j.  Comment  Date:  May  6.  1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
new  diversion  structure;  (2)  a  16,000- 
foot-long,  48-inch-diameter  steel 
penstock;  (3)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  2,000  kW;  (4)  two  500-foot- 
long.  48-inch-diameter  tailrace  pipe; 
and  (5)  appurtenant  facilities. 

This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9.  AlO.  B,  C.  and  D2. 

Standard  Paragraphs: 

A2.  Development  Application—Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A3.  Development  Application — Any 
qualified  development  applicant 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  the  specified  comment  date  for 
the  particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A4.  Development  Application— Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 
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A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)(lj  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s]  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  and  Practice 
and  Procedure,  18  CFR  385.210,  .211. 
.214.  In  determining  the  appropriate 


action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene— 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments —  Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D4.  Filing  and  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 


recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.35(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8.  1991,  56  FR 
23108.  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice  (May  7. 1993 
for  Project  No.  11286-000).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (June  21, 1993  for 
Project  No.  11286-000). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  fi'om  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary    . 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST",  "MOTION 
TO  INTERVENE",  "NOTICE  OF 
INTENT  TO  HLE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCA'nONS,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  nimiber  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Ajiy  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 
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D6.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8.  1991.  56  FR 
23108,  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  3, 
1993  for  Project  No.  2541-006).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
day  of  this  notice.  (June  21.  1993  for 
Project  No.  2541-006). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadhnes  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENE".  "COMMENTS." 
"REPLY  COMMENTS." 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4,34(b).  Agencies  may  obtain 
copies  of  the  application  directly  from 
the  applicant.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  appHcant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 


Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

D8.  Filing  and  Service  of  Responsive 
Documents— Th9  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  aopUcation  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE,"  "NOTICE 
OF  INTENT  TO  FILE  COMPETING 
APPLICATION,"  or  "COMPETING 
APPLICATION;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  Agencies 
may  obtain  copies  of  the  application 
directly  from  the  applicant.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
E)C  20426.  An  additional  copy  must  be 
sent  to  Director,  Division  of  Project 
Review.  Office  of  Hydropower 
Licensing.  Federal  Energy  Regulatory 
Commission.  Room  1027.  at  the  above 
address.  A  copy  of  any  protest  or  motion 
to  intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D9.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8.  1991,  56  FR 
23108.  May  20. 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  3, 
1993  for  Project  No.  2446-001;  May  7. 
1993  for  Project  No.  2411-005).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (June  16, 1993  for 


Project  No.  2446-001;  June  21, 1993  for 
Project  No.  2411-005). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS", 

A'RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIimONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34rb). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

DlO.  Filing  and  Service  of  Responsive 
Documents— The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8.  1991,  56 
FR  23108,  May  30. 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (May  3. 
1993  for  Project  No.  8974-001).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (June  16. 1993  for 
Project  No.  8974-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  fi^m  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
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circumstances  in  accordance  with  13 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCHIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
thj-ough  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  appHcant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Copitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  April  5. 1993.  Washington,  DC 
Lois  D.  CmImU. 
Secretary. 

(FR  Doc.  93-8323  Filed  4-8-93;  8:45  am) 
nUJNO  CODC  1717-01-M 

[Docket  No.  RM87-1 7-000] 

Natural  Gas  Data  Collection  System; 
htotice  of  Availability  of  Revised  Edit- 
Checking  Software  for  the  FERC  Form 
No.  2 

Issued  April  5, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Notice  of  availability  of  revised 
edit-checking  software  for  the  FERC 
Form  No.  2. 

SUMMARY:  Revised  and  enhanced  PC 
software  for  edit-checking  of  the 
structured  data  file  for  the  FERC  Form 
No.  2.  Annual  Report  of  Major  Natural 
Gas  Companies,  is  now  available.  The 
software  is  being  issued  to  enable  FERC 
Form  No.  2  respondents  to  accomplish 
certain  automated  validations  of  the 
Form  No.  2  data  prior  to  submission. 


This  version  of  software  corrects 
deficiencies  in  the  previous  version 
(released  2/11/91)  and  includes  several 
new  menu  options  to  display  and  edit 
the  electronic  Form  No.  2  data  file. 
DATES:  The  revised  PC  software  and  the 
User's  Manual  are  available  on  April  5, 
1993. 

ADDRESSES:  For  information  on 
obtaining  the  revised  software  and 
documentation,  please  contact  the: 
Public  Reference  &  Files  Maintenance 
Branch,  Federal  Energy  Regulatory 
Commission,  941  North  Capitol  Street, 
NE.,  room  3104,  Washington,  DC  20426, 
(202)  208-1371. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  relating  to  the  execution  of 
this  software,  contact  James  Krug  at 
(202) 208-0677. 

SUPPLEMENTARY  INFORMATION:  Revised 
PC  software  (executable  code)  is  now 
available  to  provide  for  edit-checking  of 
the  structiu'ed  electronic  data  file  of  the 
FERC  Form  No.  2  when  filed  in 
accordance  with  the  Form  No.  2 
instructions  and  record  formats  as 
revised  and  issued  on  February  11, 
1991.  This  edit-checking  program  was 
developed  for  Commission  use  and  to 
assist  major  pipelines  in  complying 
with  the  electronic  submission 
requirement  for  the  FERC  Form  No.  2 
pursuant  to  Order  Nos.  493  (53  FR 
15,025  (Apr.  27. 1988)).  493-A  (53  FR 
30,027  (Aug.  10, 1988)),  493-B  (53  FR 
49.652  (Dec.  9. 1988)),  493-C  (54  FR 
21,197  (May  17, 1989))  and  493-D  (58 
FR  7,985  (February  3. 1993)).  A 
complete  Ust  of  the  edit-checks  are 
found  in  appendix  A  of  the  User's 
Manual. 

The  edit-checking  software  was 
written  in  the  C  programming  language 
and  can  be  run  on  an  IBM-compatible 
PC  with  640  RAM,  DOS  3.3  or  later 
version  and  a  fixed  (hard)  disk.  The 
software  and  documentation  is  available 
on  one  3.5"  (1.44MB)  or  5.25"  (1.2MB) 
double-sided,  high  density  diskette.  The 
User's  Manual  is  included  on  the 
diskette  as  an  ASCII  file  and  is  also 
available  in  paper  format. 

The  software  has  been  tested  by  staff. 
However,  if  problems  occur  relating  to 
the  use  of  this  software,  the  Commission 
staff  encourages  users  to  submit  written 
comments  as  to  the  exact  nature  of  the 
problem  to  James  M.  Krug,  room  6010, 
Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

The  software  and  documentation  can 
be  purchased  on  diskette: 

(1)  By  written  request  to  the 
Commission.  Federal  Energy  Regulatory 
Commission,  825  N.  Capitol  Street.  NE., 


Washington,  DC  20426,  ATTN:  Mr. 
William  McDermott,  Chief  Public 
Reference  &  Files  Branch. 

Please  enclose  a  check,  payable  to 
LaDom  System  Corporation  for  $7.00 
per  diskette  ordered  and  $3.40  to  cover 
postage  and  handling.  Allow  10-14  days 
for  processing  and  delivery. 

(2)  Directly  from  LaDom  System 
Corporation  at  the  cashier's  window  in 
the  Commission's  Public  Reference 
Room  for  $7.00  per  diskette  plus 
applicable  sales  tax.  if  any.  The  Public 
Reference  Room  is  located  on  the  third 
floor,  941  N.  Capitol  Street.  NE.. 
Washington.  DC. 

(3)  By  telephone  request  to  LaDorn 
Energy  Information  Services  at  1-800- 
676-FERC.  Orders  placed  by  phone  will 
be  assessed  charges  as  follows: 

(a)  25.00  processing  fee. 

(b)  $7.00  per  diskette  ordered,  and 

(c)  Cost  of  shipping  and  handling. 
(The  requestor  will  have  a  choice  of 
regular  mail.  2-Day  Express  Mail  or 
Federal  Express). 

The  documentation  is  also  available 
in  hardcopy  (paper)  form.  Please  contact 
the  Commission's  Public  Reference  & 
Files  Maintenance  Branch  on  (202)  208- 
1371  for  information  and  the  cost  of 
purchasing  the  paper  version. 

LaDom  System  Corporation 
employees  cannot  answer  questions 
regarding  the  use  or  operation  of  the 
software.  Any  questions  concerning 
operation  and  use  of  the  Form  No.  2 
edit-checking  software  should  be 
directed  to  the  individual  listed  in  the 
"FOR  FURTHER  INFORMATION  CONTACT:" 
section  of  this  notice. 

This  notice  is  available  through  the 
Commission  Issuance  Posting  System 
(CIPS),  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the  user 
and  may  be  accessed  on  a  24-hour  basis 
using  a  personal  computer  with  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  300, 1200  or  2400  baud 
dial  (202)  208-1397.  For  access  at  9600 
baud  dial  (202)  208-1781.  FERC  is  using 
U.S.  Robotics  HSTDual  Standard 
modems.  If  you  have  any  problems, 
please  call  (202)  208-2474.  This  notice 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance  of  the  notice. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Public 
Reference  k  Files  Maintenance  Branch 
(Room  3104)  at  the  Commission's 


headquarters,  941  North  Capitol  Street. 

NE,,  Washington.  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-8322  Filed  4-8-93;  8:45  am] 
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[Docket  No.  EL91-2-002] 

Northern  States  Power  Co.:  Notice  of 
Filing 

April  5. 1993. 

Taken  notice  that  on  March  5. 1993, 
Northern  States  Power  Company 
(Northern  States)  tendered  for  filing  a 
reftind  report  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  285.214).  All  such  motions 
or  protests  should  be  filed  in  or  before 
April  15,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
for  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
L;>ifi  D.  CasJiell, 
Secretary. 
IFR  Doc.  93-8319  Filed  4-8-93;  8:45  ami 

BtLUNG  CODE  a717-01-M 


taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  D.  Cashell. 

Secretary. 

IFR  Doc.  93-8318  Filed  4-8-93;  8:45  amj 

BILLMO  COOE  triT-OI-M 


[Dock»t  No.  ER9»-328-001] 

Orange  &  Rockland  Utilities,  Inc.; 
Notice  of  Filing 

April  5, 1993. 

Take  notice  that  on  March  18, 1993, 
Orange  &  Rockland  Utilities.  Inc.  (O&R) 
tendered  for  filing  Supplement  No.  1  to 
Rate  Schedule  FERC  No.  60;  and 
Supplement  No.  2  to  Rate  Schedule 
FERC  No.  61. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Aprij  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


[Project  No.  10983-001  Or^on] 

Russell  Canyon  Corp.;  Surrender  of 
Preliminary  Permit 

April  5, 1993. 

Take  notice  that  Russell  Canyon 
Corporation,  permittee  of  the  Bryant 
Mountain  HydroKBlectric  Pumped 
Storage  Project  No.  10983.  has  requested 
that  its  permit  be  terminated.  The 
permit  was  issued  March  20,  1992.  The 
project  would  have  been  located  on  the 
Klamath  Irrigation  District's  "D"  canal 
in  Klamath  County.  Oregon. 

The  permittee  filed  the  request  on 
March  22, 1993.  and  the  permit  for 
Project  No.  10983  shall  remain  in  effect 
through  the  thirtieth  day  after  issuance 
of  this  notice  unless  that  day  is  a 
Saturday.  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed 
on  the  next  business  day. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-8316  Filed  4-8-93;  8:45  am| 
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[Docket  No.  ER93-500-000] 

Public  Service  Electric  and  Gas  Co.; 
Notice  of  Filing 

April  5, 1993. 

Take  notice  that  Public  Service 
Electric  and  Gas  Company  (PSE&G)  of 
Newark,  New  Jersey  on  March  29, 1993, 
tendered  for  filing  an  Agreement  for  the 
sale  of  Capacity  and  Energy  to  Central 
Hudson  Gas  and  Electric  Company 
(CHG&E)  to  provide  replacement  power 
for  generating  units  (Roseton)  damaged 
in  a  fire  on  March  18,  1993.  Pursuant  to 
the  Agreement,  PSE&G  proposes  to 
begin  selling  power  immediately  in  an 
effort  to  provide  relief  to  CHG&E;  the 
Agreement  will  continue  beyond  the 
emergency  period  until  notice  of 
termination  is  served  by  either  party 
under  the  terms  of  the  contract. 


PSE&G  request  the  Commission  to 
waive  its  notice  requirements  under 
Section  35.3  of  its  Rules  and  to  permit 
the  Capacity  and  Ener:gy  Sales 
Agreement  to  become  effective 
immediately. 

Copies  of  the  filing  have  been  served 
upon  CHG&E  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary: 
IFR  Doc.  93-8321  Filed  4-8-93;  8:45  am] 
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[Docket  No.  ER93-1 57-000) 

Puget  Sound  Power  &  Light  Co.; 
Notice  of  Filing 

April  5, 1993. 

Take  notice  that  on  March  30, 1993, 
Puget  Sound  Power  &  Light  Company 
(Pugel)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  19,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Lok  D.  CMkeU, 

Secretary. 

|FR  Doc.  93-«320  Filed  4-*-93;  8:45  am) 

BILUNC  CODE  (TIT-OI-M 

[Dockat  No.  CP92-285-001] 

Richfield  Gas  Storage  System;  Filing 
of  Substitute  Initial  FERC  Gas  Tariff 

April  5, 1993. 

Take  notice  that  on  April  1, 1993. 
Richfield  Gas  Storage  System, 
(Richfield)  filed  its  Substitute  Initial 
FERC  Gas  Tariff.  Volume  No.  1.  Sheets 
1  to  42.  Richfield  seeks  authorization  to 
make  its  initial  tariff  effective  on  April 
15. 1993.  The  Substitute  Tariff  is 
intended  to  restate  and  replace 
Richfield's  Initial  Tariff  which  was  filed 
on  March  11, 1992.  Richfield  says  that 
the  purpose  of  the  filing  is  to  eliminate 
technical  errors  in  the  earlier  version 
and  to  add  a  provision  for  short-term 
capacity  release. 

Richtield  says  that  copies  of  this  filing 
were  served  on  the  company's 
ji:risdictional  customers  and  affected 
state  commission  as  required  by 
§  154.16(b)  of  the  Commission's 
Regulations. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  12, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lok  D.  Cashell, 
Secretary. 
IFR  Doc.  93-6317  Filed  4-»-93;  8:45  am) 

BtLUNG  CODE  VriT-OI-M 

[Docket  No.  ER93^94-000] 
Totedo  Edison  Co.;  Filing 

April  5. 1993. 

Take  notice  that  on  March  26, 1993. 
The  Toledo  Edison  Company  (Toledo 
Edison)  tendered  for  filing  a  new  Rate 
Schedule  K  to  the  Interconnection  and 
Service  Agreement  between  Toledo 
Edison  and  American  Municipal  Power- 
Ohio,  (AMP-Ohio),  which  was  effective 


for  service  rendered  by  Toledo  Edison  to 
AMP-Ohio  from  December  1. 1989. 
Toledo  Edison  states  that  the  new  Rate 
Schedule  K  reflects  the  change  of 
delivery  point  for  service  rendered  to 
AMP-Ohio  at  the  City  of  Bowling  Green. 
This  filing  provides  information  on  a 
contribution  in  aid  of  construction 
project. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  19,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CiuheU. 
Secretary. 
[FR  Doc.  93-8315  Filed  4-8-93;  8:45  am) 

8ILUN0  COOC  l717-ei-M 


Souttwastem  Power  Administration 

Georgia-Alat)ama-South  Carolina 
System  of  Projects 

AGENCY:  Southeastern  Power 
Administration  (Southeastern),  DOE. 
ACTION:  Notice. 

SUMMARY:  Southeastern  proposes  to 
extend  existing  schedules  of  rates  and 
charges  applicable  to  the  sale  of  power 
from  the  Georgia-Alabama-South 
Carolina  System  of  Projects  effective  for 
a  3-year  period,  October  1, 1993, 
through  September  30, 1996.  These 
schedules  are  set  forth  at  56  FR  26585 
(June  5, 1991). 

DATES:  Written  comments  are  due  on  or 
before  May  26, 1993.  A  public 
information  and  comment  forum  will  be 
held  in  Atlanta,  Georgia,  on  May  11, 
1993.  Persons  desiring  to  speak  at  the 
forum  should  notify  Southeastern  by 
Mays. 

ADDRESSES:  Five  copies  of  written 
comments  should  be  submitted  to: 
Administrator,  Southeastern  Power 
Administration,  Department  of  Energy. 
Samuel  Elbert  Building.  Elberton. 
Georgia  30635.  The  public  information 
and  comment  forum  will  begin  at  10 
a.m.  on  May  11, 1993,  at  the  Sheraton 
Atlanta  Airport  Hotel.  1325  Virginia 


Avenue,  Atlanta.  Georgia  30344. 
Relevant  documents  are  available  for 
examination  at  the  Samuel  Elbert 
Building.  Elberton,  Georgia  30635. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leon  Jourolmon,  Director,  Power 
Marketing  Division,  Southeastern  Power 
Administration,  Department  of  Energy. 
Samuel  Elbert  Building,  Elberton, 
Georgia  30635.  (706)  283-9911. 
SUPPLEMENTARY  INFORMATION:  This 
action  must  be  completed  before  the 
existing  rate  schedules  expire  on 
September  30, 1993. 

Southeastern  is  proposing  to  extend 
all  schedules  approved  by  tiie  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  EF90-301 1-000  and  001  on 
April  3, 1991  and  September  30, 1993, 
except  that  the  surcharge  applicable  to 
schedules  SC-4-A,  SC-5-A,  CAR-4-A, 
and  SCE-4-A  would  expire  on 
September  30, 1993.  The  transmission 
charge  for  each  schedule  so  extended 
would  be  the  rate  charged  by  the 
appropriate  facilitators.  The  use  of 
facilities  credit  previously  allowed 
would  expire  on  September  3, 1993  and 
all  transmission  rates  would  be  subject 
to  revision  in  accordance  with  current 
contracts. 

Issued  at  Elberton,  Georgia.  April  5, 1993. 
John  A.  McAllister,  Jr., 
Administrator. 
IFR  Doc.  93-8397  Filed  4-8-93;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-459S-4] 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  22, 1993  Through 
March  26, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

Summary  of  Rating  Definitions 

Environmental  Impact  of  the  Action 
LO — Lack  of  Objections 

The  EPA  review  has  not  identified 
any  potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal.  The  review  may  have 
disclosed  opportunities  for  application 
of  mitigation  measures  that  could  be 
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accomplished  with  no  more  than  minor 

changes  to  the  proposal. 

EC— Environmental  Concerns 

The  EPA  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact.  EPA  would  like 
to  work  with  the  lead  agency  to  iBduce 
these  impacts. 

EO— Environmental  Objections 

The  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  avoided  in  order  to  provide 
adequate  protection  for  the 
environment.  Corrective  measures  may 
require  substantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative 
(including  the  no  action  alternative  or  a 
new  alternative).  EPA  intends  to  woA 
with  the  lead  agency  to  reduce  these 
impacts. 

EO — Environmentally  Unsatisfactory 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  are 
of  sufficient  magnitude  that  they  are 
unsatisfactory  fi-om  the  standpoint  of 
public  health  or  welfare  or 
environmental  quaUty.  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts.  If  the  potentially 
imsatisfactory  impacts  are  not  corrected 
at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  Impact  Statement 

Category  1— Adequate 

EPA  believes  the  draft  EIS  adequately 
sets  forth  the  environmental  impactfs)  of 
the  preferred  alternative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action.  No  ftirther  analysis 
or  data  collection  is  necessary,  but  the 
reviewer  may  suggest  the  addition  of 
clarifying  language  or  information. 

Category  2--Insufficient  Information 

The  draft  EIS  does  not  contain 
sufficient  information  for  EPA  to  fully 
assess  environmental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 
The  identified  additional  information, 
data,  analyses,  or  discussion  should  be 
included  in  the  final  EIS, 


Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potenfially 
significant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new.  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identified  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at 
a  draft  stage.  EPA  does  not  believe  that 
the  draft  EIS  is  adequate  for  the 
purposes  of  the  NEPA  and/or  Section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
comment  in  a  supplemental  or  revised 
draft  EIS.  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

Draft  EISs 

EHPNo.  D-AFS-j65199-KfT 

Rating  EC2,  Upper  Camp-Ehmcie 
Timber  Sale,  Harvesting  Timber  and 
Road  Construction,  Implementation, 
Deerlodge  National  Forest,  Phillipsburg 
Ranger  District.  Granite  County.  MT. 

Summary:  EPA  expressed  concern 
regarding  confusion  over  project 
boundaries  and  analysis  areas,  sediment 
loading  and  air  quaUty.  EPA  requested 
that  additional  discussion  of  these 
issues  be  included  in  the  FEIS. 


EPPNo.  D-AFS-L65J89-ID 

Rating  EC2,  Steen  Creek  Salvage 
Timber  Sale,  Salvage  Harvest  Timber 
and  Possible  Road  Construction.  Payette 
National  Forest.  Adams  County,  ID. 

Summary:  EPA  had  concerns  with 
potential  water  quahty  impacts;  the 
need  for  broader  air  quality  impact 
analysis;  the  need  for  complete 
monitoring  and  mitigation  discussions; 
and  the  need  for  an  expanded 
cumulative  effects  analysis.  Additional 
information  is  requested  to  clarify 
compliance  with  state  water  quality 
standards;  to  disclose  air  quality 
impacts  from  prescribed  burning;  to 
outline  monitoring  and  mitigation 
strategies;  and  to  expand  the  axmulative 
effects  analysis. 

ERF  No.  D-COE-C30OO9-NJ 

Rating  EC2.  Atlantic  Coast  of  New 
Jersey.  Beach  Erosion  Control  Project. 
Implementation,  Sandy  Hook  to 
Bamegat  Inlet  within  the  Borough  of 
Asbury  Park  to  Manasquan,  Monmouth 
County.  NJ. 


Summary:  EPA  expressed  concerns 
regarding  the  validity  of  the  project  area 
analysis,  as  the  DEIS  did  not  reflect 
possible  changes  caused  by  borrow 
areas  and  nourishment  sites  were  not 
sufficiently  described. 

Final  EIS« 

ERPNo.  F-FHW-E4013O-NC 

Hickory  East  Side  Thoroughfare 
Transportation  Improvement,  US  127  to 
1-40  east  of  Hickory  and  continuing  to 
US  70  in  the  vicinity  of  Startown  Road, 
Funding  and  COE  Section  404  Permit, 
City  of  Hickory,  Catawba  County.  NC. 
Summary:  EPA  expressed  concern 
regarding  water  quality,  wetland  and 
upland  impacts.  EPA  requested  that 
additional  mitigation  be  investigated. 

ERP  No.  F-NPS-K61 185-NV 

Lake  Mead  National  Recreation  Area. 
Lakeshore  Road/NV-166 
Reconstruction.  Funding,  Clark  County. 
NV.  ' 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  April  6. 1993. 
Williaia  D.  Dickaraon, 
Deputy  Director.  Office  of  Federal  Activities 
(PR  Doc.  93-8389  Filed  4-*-93;  8:45  ami 
muma  coot 


[FRL-4612-3] 

Science  Advieory  Board;  PubUc 
Meetirtge 

Under  Public  Law  92-463,  notice  is 
hereby  given  of  the  following  two 
Science  Advisory  Board  (SAB) 
meetings.  These  meetings  are  open  to 
the  public;  however,  seating  is  Umited 
and  is  on  a  first-come  basis. 

1.  The  Radiation  Advisory  Committee 
(RAC)  will  meet  April  27-28, 1993. 
Guest  Quarters  Suite  Hotel,  100  South 
Reynolds  Street,  Alexandria,  Virginia 
22304,  703-370-9600.  The  meeting  will 
begin  at  9  a.m.  on  Tuesday  April  27  and 
adjourn  no  later  than  5  p.m.  on 
Wednesday  April  28.  The  draft  agenda 
calls  generally  for  discussion  of  waste 
issues  on  Tuesday  and  electric  magnetic 
fields  on  Wednesday,  as  described 
below. 

(A)  Tuesday's  meeting  will  begin  with 
consideration  of  naturally-occurring 
radioactive  materials  (NORM), 
including  a  briefing  by  the  Office  of 
Radiation  and  Indoor  Air  (ORIA)  on 
their  draft  preliminary  risk  assessment, 
with  the  intention  of  conducting  a 
review  of  the  topic  at  the  July  1993  RAC 
meeting. 
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(B)  Tuesday's  meeting  will  continue 
with  discussion  and  presentations 
concerning  source  terms  and  waste 
classification  systems,  a  briefing  on  the 
activities  of  the  Radon  Science  Initiative 
Subcommittee,  and  progress  briefings 
on  radon  research  related  activities  of 
the  Office  of  Radiation  and  Indoor  Air. 

(C)  On  Wednesday,  the  Agency  will 
brief  the  RAC  on  progress  towards 
implementing  the  recommendations 
found  in  its  two  earlier  reports  on 
electric  and  magnetic  fields;  i.e.,  EPA- 
SAB-RAC-92-013  (potential 
carcinogenicity)  and  EPA-SAB-RAC- 
LTR-92-009  (research  needs);  see  (D) 
below  for  ordering  information.  RAC 
member  Dr.  Ricardo  Gonzalez  and  ORIA 
staff  will  brief  the  Committee  on  the 
EPA's  Radiofrequency  Radiation 
Conference.  Staff  from  the  Office  of 
Health  Research  will  brief  the 
Committee  on  Electric  and  Magnetic 
Fields:  An  EPA  Perspective  on  Research 
Needs  and  Priorities  for  Improving 
Health  Risk  Assessment  (EPA/600/9-91/ 
016F),  December  1992.  Copies  of  this 
document  are  available  from  CERI  (513) 
569-7562.  ORL\  staff  will  update  the 
RAC  on  the  Office's  citizen 
communication  activities.  The  RAC  will 
also  begin  planning  for  future  reviews. 

(D)  f5\C  member  Dr.  Oddvar  Nygaard 
will  lead  a  overview  discussion  on  RAC 
reviews  and  Agency  responses  since  the 
Committee's  formation  in  1985  and  their 
implication  for  risk  reduction.  A  list  of 
RAC  reports,  with  ordering  numbers, 
can  be  obtained  from  Mrs.  Dorothy 
Clark  (202)  260-6552;  the  reports 
themselves  are  available  by  calling  (202) 
260-4126. 

(E)  The  Committee  may  also  discuss 
other  issues  relating  to  environmental 
radiation. 

2.  The  RAC's  Radon  Science  Initiative 
Subcommittee  will  meet  on  May  20-21. 
1993.  Guest  Quarters  Suite  Hotel,  100 
South  Reynolds  Street,  Alexandria, 
Virginia  22304,  703-370-9600.  The 
meeting  will  begin  at  9  a.m.  on 
Thursday  and  adjourn  no  later  than  4 
p.m.  on  Friday.  The  Subcommittee  will 
discuss  written  materials  they  have 
prepared  as  a  result  of  their  earlier 
meetings  on  radon  research,  including 
radon  risk  and  exposure  assessment, 
radon  reduction,  and  radon 
communication.  Copies  of  this  material 
will  be  available  to  the  public  in  May 
through  Mrs.  Diana  Pozun  (202/260- 
6552). 

The  proposed  charge  for  the 
Subcommittee  is:  (a)  What  are  the 
remaining  important  areas  of  scientific 
uncertainty  that  affect  (1)  the  estimates 
of  exposure  and  risk  associated  with 
radon,  and  (2)  risk  reduction  strategies 
(such  as  mitigation)?;  (b)  broadly,  what 


scientific  efforts  are  currently 
underway,  both  within  the  Agency  and 
outside,  that  would  address  these 
areas?;  and  (c)  what  are  the  priorities  for 
near-  and  longer-term  research  needs  for 
the  Agency's  own  programs. 

Anyone  wishing  to'provide  written 
pubUc  comments  for  the  April  27-28 
meeting  or  the  May  20-21  meeting 
should  foru'ard  at  least  thirty-five  copies 
to  Mrs.  Dorothy  Clark  or  Mrs.  Diana 
Pozun  respectively.  Both  can  be  reached 
at  (A-IOIF),  Science  Advisory  Board. 
U.S.  Environmental  Protection  Agency. 
401  M  Street  SW.,  Washington.  DC 
20460.  Copies  of  these  statements 
received  in  the  SAB  Staff  Office  ten 
days  prior  to  a  meeting  will  be  mailed 
to  the  Committee  before  that  meeting; 
copies  received  after  that  date  will  be 
provided  to  the  Committee  at  the 
meeting.  Commenters  should  register 
with  Mrs.  Clark  or  Mrs.  Pozun  at  least 
ten  days  before  the  meeting,  being  sure 
to  specify  at  which  meeting  they  wish 
to  provide  comments,  the  nature  of  the 
comments,  and  audiovisual 
requirements. 

Dated:  April  1, 1993. 
A.R.  FUak. 

Acting  Staff  Director,  Science  Advisory  Board. 
[PR  Doc.  93-8396  Filed  4-8-93;  8:45  am) 
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Weekly  Receipts  of  Environmental 
Impact  Statements;  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 

Activities,  General  Information  (202) 

260-5076  OR  (202) 260-5075. 
Weekly  Receipts  of  Environmental 

Impact  Statements  Filed  March  29, 1993 

Through  April  2, 1993  Pursuant  to  40 

CFR  1506.9. 

EIS  No.  930105,  FINAL  EIS,  AFS.  MT. 
Beaver-Dry  Timber  Sales.  Harvest 
Timber  and  Road  Construction. 
Implementation,  Helena  National 
Forest.  Lincoln  Ranger  District.  Lewis 
and  Clark  and  Powell  Counties.  MT, 
Due:  May  10. 1993,  Contact:  Terry 
Eccles  (406)  362-4265. 

EIS  No.  930106,  DRAFT  EIS,  COE,  L'V. 
Gulf  of  Mexico  Waters  Oyster  Shell 
Dredging  Project.  COE  Section  10  and 
404  Permits,  East  Cote  Blanche  and 
Atchafalaya  Bays.  Terrebonne  and  St. 
Mary  Parishes,  LA.  Due:  May  28. 
1993.  Contact:  Robert  Rosenberg  (504) 
862-2522. 

EIS  No.  930107.  FINAL  EIS,  AFS,  MS. 
W.  W.  Ashe  Nursery  Integrated  Pests 
Management  Plan.  Implementation. 
DeSoto  National  Forest.  Forest 
County.  MS.  Due:  May  10, 1993, 


Contact:  Sally  Campbell  (503)  326- 
7755. 

EIS  No.  930108.  DRAFT  EIS.  APH,  AL. 
CA.  CA,  MS.  TX,  AZ.  FL.  LA.  SC. 
Medfly  (Mediterranean  Fruit  Fly) 
Cooperative  Eradication  Program, 
Implementation.  AL,  AZ.  CA.  FL.  GA. 
LA.  MS.  SC  and  TX,  Due:  May  24. 
1993.  Contact:  Harold  T.  Smith  (301) 
436-8963. 

EIS  No.  930109.  DRAFT  EIS.  NOA,  NC. 
FL.  SC.  GA,  Shrimp  Fishery 
Management  Plan,  Implementation, 
Exclusive  Economic  Zone  (EEZ). 
South  Atlantic  Region.  NC,  SC.  FL 
and  GA.  Due:  May  24, 1993,  Contact: 
Nancy  Foster  (301)  713-2239. 

EIS  No.  930110,  FINAL  EIS,  IBR,  CA, 
Salinas  Valley  Seawater  Intrusion 
Program,  Long-Term  Water  Supply, 
Funding,  COE  Section  10  and  404 
Permits,  Salinas  River.  Castroville. 
Marina  and  Fort  Ord  Areas.  Salinas 
Valley.  Monterey  County.  CA.  Due: 
May  10. 1993.  Contact:  Richard 
Cheline  (916)  978-5002. 

EIS  No.  930111.  DRAFT  EIS.  BLM.  OK, 
Oklahoma  Comprehensive  Land  and 
Resource  Management  Plan  for  Oil 
and  Gas  Leasing  and  Development, 
Coal  Tract  Leasing.  Townsite  Disposal 
and  Red  River  Management.  Tulsa 
District,  several  Counties,  OK,  Due: 
July  2, 1993,  Contact:  Paul  W.  Tanner 
(405) 794-9624. 

EIS  No.  930112,  FINAL  EIS,  FAA.  TN. 
Memphis  International  Airport. 
Construction  and  Operation,  Runway 
18L-36R,  Relocation  of  Swinnea 
Road,  portion  of  Winchester  Road  and 
Shelby  Drive,  Airport  Layout  Plan 
(ALP)  Approval,  Funding  and  Section 
404  Permits,  Shelby  County.  TN.  Due: 
May  10. 1993.  Contact:  Peggy  S. 
Kelley  (901)  544-3495. 

EIS  No.  930113,  FINAL  EIS.  AFS.  CA. 
Echo  Summit  Ski  Area  Site.  Operation 
and  Management.  Issue  Special  Use 
Permit.  El  Dorado  National  Forest. 
Placerville  Ranger  District.  El  Dorado 
County.  CA.  Due:  May  10, 1993, 
Contact:  Diana  Erickson  (916)  622- 
5061. 

EIS  No.  930114,  FINAL  EIS,  BOP,  SC. 
Edgefield  Low  Security  Federal 
Correctional  Institution,  Construction, 
Operation  and  Site  Selection, 
Edgefield  County.  SC.  Due:  May  10. 
1993,  Contact:  Patricia  K.  Sledge  (202) 
514-8697. 

EIS  No.  930115.  DRAFT  SUPPLEMENT. 
USN.  WA,  Puget  Sound  Area  Carrier 
Battle  Group,  Implementation. 
Updated  Information  on  Element  II 
Breakwater  Pier,  Everett  Homeport 
Naval  Station  Project,  Snohomish, 
King  and  Pierce  Counties,  WA,  Due: 
May  24,  1993,  Contact:  Don  Morris 
(206)  396-5976. 
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EIS  No.  930116.  FINAL  EIS,  USN.  MD. 
Naval  Air  Warfare  Center  Aircraft 
Division  Base  Realignment,  Naval  Air 
Station  Patuxent  River.  St.  Mary's. 
Calvert  and  Charles  Counties,  MD. 
Due:  May  10.  1993.  Contact:  Mike 
Bryan  (202) 433-3381, 

Amended  Notices 


EIS  No.  930041.  DRAFT  EIS.  FRC.  FL, 
MS.  AL.  LA.  Florida  Gas 
Transmission  Phase  III  Expansion 
Project,  Construction  and  Operation, 
Special  Use  Permits.  Section  10  and 
404  Permits  and  NPDES  Permit, 
extending  through  Fl,  AL.  MS  and  LA, 
Due:  May  20. 1993.  Contact:  Mark 
Jensen  (202)  208-1121. 
Published  FR  2-19-93— Review 

period  extended. 

Dated:  April  6. 1993. 
William  D.  OickerMn, 

Deputy  Dincior.  Office  of  Federal  Activities. 
IFR  Doc.  9J-8390  Filed  4-8-93;  8:45  am] 
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[FRL-4612*5] 

Science  Advlgory  Board; 
Environmental  Engineering 
Committee,  MIMSOILS  Model  F)eview 
Subcommittee  Open  IMeetlng 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Science 
Advisory  Board's  (SAB's)  MMSOILS 
Model  Review  Subcommittee  (MMRS) 
of  the  Environmental  Engineering 
Committee  (EEC),  will  meet  on 
Thursday,  April  22  through  Friday, 
April  23,  1993.  On  Thursday,  April  22. 
1993  the  MMRS  will  meet  from  9  a.m. 
and  adjourn  no  later  than  6  p.m.  On 
Friday.  April  23. 1993  the  MMRS  will 
meet  starting  at  8:30  a.m.  and  will 
adjourn  no  later  than  4:30  p.m.  The 
meeting  will  be  held  at  the  Guest 
Quarters  Suite  Hotel.  100  South 
Reynolds  Street.  Alexandria,  VA  22304 
(Hotel  telephone  number  is  (703)  370- 
9600).  The  meeting  is  open  to  the  public 
and  seating  will  be  on  a  first  come  basis. 

At  this  meeting,  the  MMRS  will  be 
briefed  by  Agency  staff,  including  the 
Office  of  Research  and  Development 
(ORD)  Staff,  on  specific  elements  of  the 
Office  of  Solid  Waste  and  Emergency 
Response  (OSWER)  fate  and  transport 
model  (MMSOILS)  used  to  predict 
environmental  concentrations  of 
contaminants  with  regard  to  the 
methodology  used  to  predict 
environmental  concentrations  of 
contaminants,  and  implications  that  the 
model  has  on  the  human  and  ecological 
risk  assessment  being  performed  by  the 
OSWER  Office  of  Solid  Waste  (OSW) 


staff.  The  OSW  staff  are  also  reouesting 
review  of  the  methodology  usea  in  the 
contingent  valuation  (CV)  study  in  the 
economic  benefits  analysis  and 
residential  property  valuation  study. 
This  latter  activity  is  being  conducted 
by  the  SAB's  Environmental  Economics 
Advisory  Committee  (EEAC).  The 
charge  will  address  the  following  items 
related  to  the  MMSOILS  model: 

(1)  The  adequacy  of  methods  for  using 
a  screening  level  model  to  characterize 
situations  where  there  is  a  substantial 
subsurface  heterogeneity  or  where  non- 
aqueous phase  contaminants  are 
present, 

(2)  Appropriateness  of  the  Agency's 
approach  for  aggregating  releases  from 
solid  waste  management  units  (the 
source  terms  for  the  contaminant 
modeling)  to  estimate  concentration  at 
exposure  points  over  time, 

(3)  Adequacy  of  the  Agency's 
approach  for  developing  long  term 
effectiveness  and  failure  scenarios  for 
site  remedies,  and 

(4)  The  implications  of  the  fate  and 
transport  modeling  assumptions  on  the 
ecological  and  human  risk  assessment. 

Any  member  of  the  public  wishing 
further  information,  such  as  a  proposed 
agenda  should  contact  Dr.  K.  Jack 
Kooyoomjian.  Designated  Federal 
Official,  or  Mrs.  Diana  L.  Pozun. 
Secretary,  Scie.nce  Advisory  Board  (A- 
101-F),  U.S.  Environmental  Protection 
Agency.  Washington.  DC  20460.  at  (202) 
260-6552.  Anyone  wishing  copies  of  the 
draft  report  entitled  "MMSOILS: 
Multimedia  Contaminant  Fate. 
Transport,  and  Exposure  Model,"  as 
well  as  the  "Draft  Regulatory  Impact 
Analysis  for  the  Final  Rulemaking 
Corrective  Action  for  Solid  Waste 
Management  Units:  Proposed 
Methodology  for  Analysis,"  and  its 
Appendices  should  contact  the  RCRA 
Hotline  (1-800-424-9346).  Anyone 
having  a  question  on  the  OSWER  review 
documents  and  issues  should  contact 
Ms.  Linda  Martin  at  (202)  260-0062. 

Written  comments  received  by  April 
15.  1993  will  be  mailed  to  the  SAB's 
MMRS;  comments  received  after  that 
date  will  be  provided  to  the  MMRS  at 
the  meeting.  Written  comments  of  any 
length  (at  least  35  copies)  may  be 
provided  to  the  Subcommittee  up  until 
the  meeting.  Members  of  the  public  who 
wish  to  make  a  brief  oral  presentation 
should  contact  Dr.  K.  Jack  Kooyoomjian 
no  later  than  April  19. 1993  in  order  to 
reserve  time  on  the  agenda.  The  Science 
Advisor)'  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 


making  an  oral  presentation  will  be 

limited  to  a  total  time  of  five  minutes. 

Dated:  March  29,  1993. 

A.  Rsberl  rUak. 

Acting  Staff  Director.  Science  Advisory  Board 
(A-101). 

IFR  Doc.  93-8395  Filed  4-8-93;  8:45  ami 
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CWA  304(L):  Availability  of  Uat 
Submissions  and  Proposed  Approval 
Decisions 

AGENCY:  Environmental  Protection 
Agency. 

ACnow:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  lists  submitted  to  EPA 
pursuant  to  CWA  section  304(I)(1)(C)  as 
well  as  EPA's  proposed  approval 
decisions,  and  requests  public 
comment. 


DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  May  10,  1993. 
ADDRESSES:  Comments  on  these  items 
should  be  sent  to  Francisco  Cruz. 
Permits  Enforcement  Branch,  U.S.  EPA 
Region  III.  841  Chestnut  Building. 
Philadelphia.  PA  19107.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  at  the 
U.S.  EPA  Region  HI  office  noted  above 
during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Francisco  Cruz.  Permits  Enforcement 
Branch.  U.S.  EPA  Region  UI,  841 
Chestnut  Building.  Philadelphia.  PA 
19107.  (215)  597-8813. 
SUPPLEMENTARY  INFORMATION:  Section 
304(1}  of  the  Clean  Water  .^ct  (CWA) 
required  each  state,  within  two  years 
after  February  4. 1987.  to  submit  to  the 
U.S.  Environmental  Protection  Agency 
(EPA)  three  lists  of  waters,  including  a 
list  (the  "B  List"  or  "Short  List")  of 
those  waters  that  the  state  does  not 
expect  to  achieve  applicable  wafer 
quality  standards,  after  application  of 
technology-based  controls,  due  to 
discharges  of  toxic  pollutants  from  point 
sources.  Section  304(1)(1)(B).  33  U.S.Q 
1314{1)(1)(B).  The  second,  or  "Mini', 
list  consists  of  waters  that  are  not 
meeting  the  new  water  quality  standards 
developed  under  section  303(c)(2)(B)  for 
toxic  pollutants  because  of  pollution 
from  point  and  nonpoint  sources. 
Section  304(I)(l)(A)(i).  33  U.S.C. 
1314(l)(l)(A)(i).  The  third,  or  "Long", 
list  includes  all  waters  on  the  other  two 
I  lists,  plus  any  waters  which  after  the 
implementation  of  technology-based 
controls,  are  not  expected  to  meet  the 
water  quality  goals  of  the  Act.  Section 
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304(l)(l){A){ii).  33  U.S.C. 
1314(l)(l)(A)(ii). 

For  each  water  segment  identified  in 
these  lists,  the  state  was.required.  by 
February  4, 1989,  to  submit  a  "C"  List 
specifying  point  sources  discharging 
toxic  pollutants  believed  to  be 
preventing  or  impairing  such  w^ater 
quality.  Section  304(U(1)(C).  33  U.S.C. 
1314(1)(1){C);  see  Natural  Resources 
Defense  Council  v.  EPA,  915  F.2d  1313, 
1323-4  (9th  Cir.  1990);  57  FR  33040- 
3050  (July  24. 1992)  (amending  EPA's 
section  304(1)  regulations  to  require 
point  sources  to  be  identified  for  each 
listed  water  segment).  For  each  point 
source  identified  on  tlia  state's  C  List  as 
discharging  toxic  pollutants  into  a  water 
segment  on  the  state's  B  List,  the  state 
was  further  required  to  submit  to  EPA 
an  individual  control  strategy  (ICS)  that 
the  state  determined  would  serve  to 
reduce  point  source  discharges  of  toxic 
pollutants  to  the  receiving  water  to  a 
degree  sufficient  to  attain  water  quality 
standards  in  that  water  within  three 
years  after  the  date  of  the  establishment 
of  the  ICS.  33  U.S.C.  1314(i)(l)(D). 

EPA  initially  interpreted  the  statute  to 
require  states  to  identify  on  the  C  List 
only  those  facilities  that  discharge  toxic 
pollutants  beUeved  to  be  impairing 
waters  listed  on  the  B  List.  In  Natural 
Resources  Defense  Council  v.  EPA.  the 
Ninth  Circuit  Court  of  Appeals 
remanded  that  portion  of  the  regulation 
and  directed  EPA  to  amend  the 
regulation  to  require  the  states  to 
identify  all  point  sources  discharging 
any  toxic  pollutant  that  is  believed  to  be 
preventing  or  impairing  water  quality  of 
any  stream  segment  listed  on  any  of  the 
three  lists  of  waters,  and  to  indicate  the 
amount  of  the  toxic  pollutant 
discharged  by  each  source.  EPA 
amended  40  CFR  130.10(d)(3) 
accordingly.  See  57  FR  33040  (July  24, 
1992). 

Consistent  with  EPA's  amended 
regulation,  the  Commonwealth  of 
Pennsylvania,  the  Commonwealth  of 
Virginia,  Delaware,  Maryland  and  West 
Virginia  have  submitted  to  EPA  for 
approval  their  listing  decisions  under 
section  304(1)(1){C).  EPA  today  proposes 
to  approve  these  lists  hereby  and  solicits 
public  comment  on  both  the  approval 
decisions  and  on  the  state  lists. 

Dated;  March  25, 1903. 
W.T.  Wisniewski, 

Acting  Regional  Administrator.  EPA  Region 

III. 

[FR  Doc.  93-8391  Filed  4-8-93;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Centura  Banks,  inc.,  et  al.;  Formations 
of;  Acquisitions  by;  and  Mergers  of 
Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  en 
on  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  6, 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)' 701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

J.  Centura  Banks,  Inc..  Rocky  Mount, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  Interim  Bank, 
Granite  Falls,  North  Carolina,  the 
successor  by  conversion  from  Granite 
Savings  Bank,  SSB. 

2.  First  Union  Corporation,  Charlotte, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  First  American 
Metro  Corp,  McLean,  Virginia; 
Maryland  Bankshares,  Inc.,  Baltimore. 
Maryland;  and  Virginia  Bankshares. 
Inc..  McLean,  Virginia;  and  thereby 
indirectly  acquire  First  American  Bank 
of  Maryland,  Silver  Spring,  Maryland, 
and  First  American  Bank  of  Virginia, 
McLean.  Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  5, 1993. 
Jennifer }.  Johnson, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-8330  Filed  4-8-93;  8:45  ami 
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George  Edward  Fsaster,  et  al.;  Change 
in  Bank  Control  Notices;  Acquisitions 
of  Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  tho  Act  (12 
U.S.C.  1817{j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  WTi'ing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  April  29,  1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street.  NW..  Atlanta,  Georgia 
30303: 

1.  George  Edward  Feaster,  Largo, 
Florida;  to  acquire  13.71  percent;  and 
John  Victor  Phillipoff.  Seminole. 
Florida;  to  acquire  11.81  percent  of  the 
voting  shares  of  P.C.B.  Bancorp.  Inc., 
Largo,  Florida,  and  thereby  indirectly 
acquire  Pinellas  Community  Bank. 
Largo,  Florida. 

2.  John  Andrew  Rainier  Grimaldi. 
Tampa.  Florida;  Frank  Musolino, 
Temple  Terrace,  Florida;  Paul  Roqiie, 
Temple  Terrace,  Florida;  and  Edward 
Simmon,  Temple  Terrace,  Florida,  to 
retain  36.25  percent  of  the  voting  shares 
of  University  State  Bank  Corp..  Tampa. 
Florida,  and  thereby  indirectly  acquire 
University  State  Bank,  Tampa.  Florida. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

J.  Robert  W.  Davis.  Tulsa,  Oklahoma; 
to  acquire  an  additional  4.92  percent  for 
a  total  of  8.60  percent;  Brenda  Boone 
Davis.  Tulsa.  Oklahoma,  to  acquire  an 
additional  12.57  percent  for  a  total  of 
13.83  percent;  Anthony  B.  Davis,  Tulsa, 
Oklahoma,  to  retain  1.32  percent;  Eric 
Lowell  Davis,  Tulsa.  Oklahoma,  to 
retain  1.34  percent;  Robert  W.  Langholz. 
Tulsa.  Oklahoma,  trustee  of  the  Brenda 
B.  Davis  Irrevocable  Trust,  to  acquire 
3.31  percent;  Anthony  Boone  Davis 
Living  Trust,  Robert  \V.  and  Brenda 
Boone  Davis,  Co-trustees,  to  acquire 
2.46  percent;  and  Eric  Lowell  Davis 
Living  Trust,  Robert  \V.  and  Brenda 
Boone  Davis,  Co-trustees,  to  acquire 
2.46  percent  of  the  voting  shares  of  F  & 


M  Bancorporation,  Tulsa.  Oklahoma, 
and  thereby  indirectly  acquire  The  F  & 
M  Bank  and  Trust  Co..  Tulsa, 
Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  5, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-8329  Filed  4-8-93;  8:45  am] 
BILUNQ  CODE  i210-01-f 
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Montfort  Bancorporation,  Inc.,  et  al.; 
Notice  of  Applications  to  Engage  de 
novo  in  Permis8ik>ie  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23Ca)(l)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approvnl  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a. nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  saich  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking-practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  «  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  April  29, 1993. 

A.  Federal  Reserve  Bank  of  Chicago     ' 
(David  S.  Epstein,  Vice  President)  230 


South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Montfort  Bancorporation,  Inc., 
Platteville,  Wisconsin,  and  Clare 
Bancorporation.  Inc..  Platteville. 
Wisconsin;  to  engage  de  novo  in  making 
and  acquiring  loans  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y. 
These  activities  will  be  conducted  in  the 
State  of  Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  Qfames  M.  Lyon.  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Gaylord  Bancorporation,  Ltd., 
Gaylord.  Minnesota;  to  engage  de  novo 
in  making,  acquiring,  or  servicing  loans 
or  other  extensions  of  credit  for  its  owti 
account  or  the  account  of  others 
pursuant  to  §  225.25(b)(1);  and  to 
engage  indirectly  through  its  subsidiary. 
Sterling  Capital  Advisors.  Inc..  Gaylord. 
Minnesota,  in  acting  as  investment  or     ' 
financial  advisor  to  the  extent  of  (a) 
providing  advice,  including  rendering 
fairness  opinions  and  providing 
valuation  services,  in  connection  with 
mergers,  acquisitions,  divestitures,  joint 
ventures,  leveraged  buyouts, 
recapitalizations,  capital  structurings, 
and  financing  transactions  (including 
private  and  public  financings  and  loan 
syndications);  and  conducting  financial 
feasibility  studies  pursuant  to  % 
225.25(b)(4)(vi)(A)(l);  and  (b)  providing 
financial  and  transaction  advice 
regarding  the  structuring  and  arranging 
of  swaps,  caps,  and  similar  transactions 
relating  to  interest  rates,  currency 
exchange  rates  or  prices,  and  economic 
and  financial  indices,  and  similar 
transactions  pursuant  to  § 
225.25(b)(4)(vi)(A)(2);  acting  as 
intermediary  for  the  financing  of 
commercial  or  industrial  income- 
producing  real  estate  by  arranging  for 
the  transfer  of  the  title,  control  and  risk 
of  such  a  real  estate  project  to  one  or 
more  investors  pursuant  to  § 
225.25(b)(14);  and  providing  securities 
brokerage  services  in  combination  with 
investment  advisory  services  pursuant 
to  §§  225.25(b)(4)  and  (b)(l5)(ii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  5, 1993. 
Jennifer  J.  Johnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-8331  Filed  4-8-93;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
[File  No.  912  3046] 

Abbott  Laboratories;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Illinois-based 
marketer  of  very-low-calorie  diet 
programs  (rapid  weight  loss,  modified 
fasting  diets  of  800  or  fewer  calories  per 
day)  &om  making  false  or 
unsubstantiated  claims  about  health 
risks,  weight  loss,  or  weight  loss 
maintenance;  and  would  require  certain 
disclosures  in  conjunction  with  safety 
and  weight  loss  maintenance  claims  in 
the  future. 

DATES:  Comments  must  be  received  on 
or  before  June  8. 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington.  IX;  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brinley  H.  Williams  or  David  V. 
Plottner.  Cleveland  Regional  Office. 
Federal  Trade  Commission.  668  Euclid 
Avenue,  suite  520-A.  Cleveland.  Ohio 
44114.(216)522-4210. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Aci.  38  Stat.  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  con.<;ent 
agrofiment  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
S4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6){ii)). 

In  the  Matter  of  Abbott  Laboratories,  a 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Abbott 
Laboratories,  hereinafter  sometimes 
referred  to  as  proposed  respondent  or 
respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  eiiinr 
into  an  agreement  containing  an  Order 
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to  Cease  and  Desist  from  the  use  of  the 
acts  or  practices  beins  investigated. 

It  is  hereby  agreed  by  and  between 
Abbott  Laboratories,  by  its  duly 
authorized  officer,  and  its  attorney  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Abbott 
Laboratories  is  an  Illinois  corporation, 
with  its  offices  and  principal  place  of 
business  at  One  Abbott  Perk  Road, 
Abbott  Park.  Illinois  60064-3500. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  Complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  Decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  Any  claim  imder  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  Complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  pubhcJy  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
Decision,  in  disposition  of  the 


5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  Complaint,  or  that 
the  facts  alleged  in  the  attached  draft 
Complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (a)  Issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  Complaint  and 
its  Decision  containing  the  following 
Order  to  Cease  and  Desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  with  respect  thereto. 


When  so  entered,  the  Order  to  Cease 
and  Desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  maimer  and  within 
the  same  timeprovided  by  statute  for 
other  orders.  Tne  Order  shall  become 
final  upon  service.  Delivery  by  the 
United  States  Postal  Service  of  the 
Complaint  and  Decision  containing  the 
agreed-to  Order  to  proposed 
respondent's  address  as  stated  in  this 
Agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  Complaint  may  be  used  in 
construing  the  terms  of  the  Order,  and 
no  agreement,  imdarstanding, 
representation  or  interpretation  not 
contained  in  the  Order  or  the  Agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  Order. 

7.  Proposed  respondent  has  read  the 
attached  draft  Complaint  and  the 
following  Order.  Proposed  respondent 
imderstands  that  once  the  Order  has 
t}een  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  Order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order 

Definitions 

(1)  For  purposes  of  this  Order, 
"competent  and  reliable  scientific 
evidence"  means  those  tests,  analyses, 
research,  studies,  surveys  or  other 
evidence  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  relevant  profession  or 
science  to  yield  accurate  and  reliable 
results. 

(2)  "Very-low-calorie  diet"  or  "VLCD" 
means  any  dietary  regimen  that 
provides  800  calories  per  day  (K  cal/ 
day)  or  less. 


It  is  ordered.  That  respondent  Abbott 
Laboratories,  a  corporation,  its 
successors  and  assigns,  officers, 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device  in 
connection  with  the  advertising, 
promotion,  offering  for  sale  or  sale  of 
any  weight  loss  or  weight  control 
producC  program  or  service,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

(A)  Making  any  representation, 
directly  or  by  implication,  regarding  the 


safety  of  any  very-low-calorie  diet 
("VLCD")  program,  unless  respondent 
clearly  and  prominently  discloses,  in 
close  proximity  to  any  such 
representation,  that  physician 
monitoring  is  required  to  minimize  the 
potential  for  health  risks,  or  otherwise 
misrepresenting  any  health  risk  of  the 
program. 

(B)  Misrepresenting  the  likelihood 
that  patients  of  respondent's  diet 
program(s)  will  regain  all  or  any  portion 
of  lost  weight 

(C)  Making  any  representation, 
directly  or  by  implication,  about  tlie 
success  of  patients  on  any  diet  program 
in  achieving  or  maintaining  weight  loss 
or  weight  control  unless,  at  the  time  of 
making  such  representation,  respondent 
possesses  and  relics  upon  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  the  representation; 
provided,  however.  That  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  any  diet  program  is 
typical  or  representative  of  all  or  any 
subset  of  patients  using  the  program, 
said  evidence  shall,  at  a  minimum,  be 
based  on  a  representative  sample  of: 

(a)  All  patients  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or 

(b)  All  patients  who  have  completed 
a  particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  relates  to  such 
persons;  and 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  at  least  two 
years  after  completion  of  respondent's 
program  (including  any  periods  of 
participation  in  active  maintenance); 
and 

(3)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  tliat 
weight  loss  will  be  permanent;  or 

(b)  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

(D)  Representing,  directly  or  by 
implication,  that  any  patients  of  any 
diet  program  have  successfully 
maintained  weight  loss,  unless 
respondent  discloses,  clearly  and 
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prominently  and  in  close  proximity  to 
such  ropresentation: 

(1)  The  following  information: 

(a)  The  average  percentage  of  weight 
loss  maintained  by  those  patients; 

(b)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  patients  ended  the 
active  weight  loss  phase  of  the  program; 
provided,  however,  That  if  any  portion 
of  the  time  period  covered  includes 
participation  in  respondent's 
maintenance  program(s)  that  follows 
active  weight  loss,  such  fact  must  also 
be  disclosed;  and 

(c)  If  the  patient  population  referred 
to  is  not  representative  of  the  general 
patient  population  for  that  program,  the 
proportion  of  the  total  patient 
population  in  respondent's  programs 
that  those  patients  represent,  expressed 
in  terms  of  a  percentage  or  actual 
numbers  of  patients,  or  the  statement, 
■'New  Direction  makes  no  claim  that 
this  (these)  result[s]  is  (are) 
representative  of  all  patients  in  the  New 
Direction  program;"  and 

(2)  The  statement:  "For  many  dieters, 
weight  loss  is  temporary;"  provided, 
however.  That  respondent  shall  not 
represent,  directly  or  by  implication, 
that  the  above-quoted  statement  does 
not  apply  to  dieters  in  respondent's  diet 
program. 

"      II 

It  is  fiinher  ordered,  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation{s),  the  creation  or 
dissolution  of  subsidiaries,  the  filing  of 
a  bankruptcy  petition  or  any  other 
change  io  the  corporation(s)  that  may 
affect  compliance  obligations  arising  out 
of  this  O^der. 

/// 

It  isfm  tfier  ordered,  That  respondent 
shall  maintain  for  a  period  of  three  (3) 
years  after  the  date  on  which  the 
representation  was  last  made,  and  make 
available  to  the  Federal  Trade 
Commission  staff  upon  request  for 
inspection  and  copying,  all  materials 
possessed  and  relied  upon  to 
substantiate  any  claim  or  representation 
covered  by  this  Order,  and  all  test 
reports,  studies,  surveys  or  information 
in  its  possession  or  control  and  which, 
to  its  knowledge,  contradict,  qualify  or 
call  into  question  any  such  claim  or 
representation. 


A^ 


It  is  further  ordered,  that  respondent 
and  its  successors  or  assigns  shall 
forthwith  distribute  a  copy  of  this  Order 
to  each  of  its  officers,  agents, 
representatives,  independent 
contractors  and  employees,  including 
participating  hospitals  or  clinics,  that 
are  engaged  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials,  who 
communicate  with  patients  or 
prospective  patients,  or  who  have  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and,  for  a 
period  often  (10)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  of  respondent's  future  officers, 
agents,  representatives,  independent 
contractors  and  employees  having  said 
responsibilities.  Provided,  however. 
That  nothing  in  this  Order  shall  obligate 
respondent  with  respect  to  advertising 
or  promotional  materials  of 
participating  physicians,  hospitals  and 
clinics  that  are  neither  owned,  operated 
nor  controlled  by  respondent  when  said 
advertising  is  not  prepared,  approved  or 
placed  by  respondent. 


It  is  further  ordered,  That  respondent 
and  its  successors  and  assigns  shall, 
within  sixty  (60)  days  after  service  of 
this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  Agreement  to  a  proposed 
Consent  Order  from  Abbott 
Laboratories,  marketer  of  the  "New 
Direction"  rapid  weight-loss,  very-low- 
calorie  diet  ("VLCD")  program  through 
its  Ross  Laboratories  EH  vision.  The  New 
Direction  diet  program  is  offered  to  the 
public  nationwide  through  independent 
hospitals. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  Agreement  and  will  decide  whether 
it  should  withdraw  from  the  Agreement 
or  make  final  the  Agreement's  proposed 
Order. 

The  Commission's  Complaint  charges 
that  Abbott  Laboratories  deceptively 
advertised  the  safety  and  efficacy  of  the 
New  Direction  diet  program. 


Safety 

The  Commission  has  alleged  that 
Abbott  Laboratories  failed  to  disclose 
that  physician  monitoring  is  required  to 
minimize  the  potential  for  health  risks 
on  VLCDs.  Abbott  Laboratories  claimed 
that  the  New  Direction  diet  program  is 
safe. 

The  Complaint  does  not  allege  that 
the  New  Direction  diet  program  is 
unsafe,  but  that  Abbott  Laboratories' 
claim  that  the  program  is  safe  was 
deceptive  in  light  of  its  failure  to 
disclose  that  physician  monitoring  is 
required  to  minimize  the  potential  for 
health  risks.  There  is  some  empirical 
evidence  that,  during  the  period  in 
which  they  are  dieting,  patients  on 
VLCDs  may  be  at  increased  risk  of 
developing  gallstones. 

The  proposed  Consent  Order  seeks  to 
address  the  alleged  safety 
misrepresentation  cited  in  the 
accompanying  Complaint  in  two  ways 
(Part  LA.).  First,  the  Order  requires 
Abbott  Laboratories  to  disclose,  in 
conjunction  with  any  claim  regarding 
the  safety  of  any  VLCD  program,  that 
physician  monitoring  is  required  to 
minimize  the  potential  of  health  risks. 
Thus,  if  Abbott  Laboratories  in  the 
future  were  to  claim  that  the  New 
Direction  program  is  "safe,  '  it  would 
need  to  make  to  required  disclosure  in 
close  proximity  to  that  claim.  Second, 
the  proposed  Order  prohibits  any 
misrepresentation  about  any  health  risk 
of  the  program.  Thus,  Abbott 
Laboratories  in  the  future  could  not 
claim  that  patients  have  experienced  no 
serious  adverse  side  effects,  unless  that 
is  the  case. 

Efficacy 

The  Commission  has  further  alleged 
that  Abbott  Laboratories  failed  to 
possess  a  reasonable  basis  for  claims  it 
made  regarding  the  success  of  New 
Direction  patients  in  avoiding  the  regain 
of  weight  lost  during  the  program. 
Abbott  Laboratories  claimed  that  the 
New  Direction  diet  is  a  successful  long- 
term  or  permanent  treatment  for  obesity, 
and  that  the  typical  New  Direction 
patient  is  successful  in  maintaining 
weight  loss  achieved  under  the  program. 

The  Commission  believes  that  these 
success  claims  for  patient  maintenance 
of  achieved  weight  loss  were  deceptive 
because  Abbott  Laboratories,  at  the  time 
it  made  the  claims,  did  not  possess 
adequate  substantiation  that  New 
Direction  patients  successfully  maintain 
achieved  weight  loss. 

The  proposed  Consent  Order  seek5.  to 
address  the  alleged  efficacy 
misrepresentations  cited  in  the 
accompanying  Complaint  in  several 
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ways.  First,  the  Order  prohibits  Abbott 
Laboratories  from  misrepresenting  the 
likelihood  that  patients  or  its  diet 
programs  will  regain  all  or  any  portion 
of  lost  weight  (Part  LB.). 

Second,  the  Order  requires  Abbott 
Laboratories  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scioitific  evidance 
substantiating  any  claim  about  the 
success  of  patients  on  any  diet  program 
in  achieving  or  maintaining  weight  loss. 
As  a  fencing-in  measure  to  ensure 
compliance,  the  Order  further  specifies 
what  this  level  of  evidence  shall  consist 
of  when  certain  types  of  success  claims 
are  made: 

(1)  In  the  case  of  claims  that  weight 
loss  is  typical  or  representative  of  all 
patients  using  the  program,  or  any 
subset  of  those  patients,  that  evidence 
shall  be  based  on  a  representative 
sample  of: 

(a)  AH  patients  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or 

(b)  All  patients  who  completed  a 
particular  phase  of  the  program,  or  the 
entire  program,  where  the 
representation  only  relates  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
weight  loss  is  maintained  long-term, 
that  evidence  shall  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  Abbott 
Laboratories'  program,  including  any 
periods  of  participation  in  Abbott's 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  of 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or 

(b)  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction  (Part  I.C). 

Finally,  as  fencing-in  measures  to 
ensure  compliance,  the  proposed  Order 
requires  Abbott  Laboratories,  for  any 
claim  that  patients  on  any  diet  program 
have  successfully  maintained  weight 
loss,  to  disclose  the  fact  that  "For  many 
dieters,  weight  loss  is  temporary,"  as 
well  as  the  following  information 
relating  to  that  claim  (Part  I.D.): 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  patients  (e.g., 
'60%  of  achieved  weight  loss  was 
maintained']. 


(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  dale  that  patients  ended  the 
active  weight  loss  phase  of  the  program, 
and  the  fact  that  all  or  a  portion  of  the 
time  period  covered  includes 
participation  in  proposed  respondent's 
maintenance  program(s)  that  follows 
active  weight  loss,  if  that  is  the  case — 
e.g.,  "patients  maintain  an  average  of 
60%  of  weight  loss  22  months  after 
fasting  (includes  18  months  on 
maintenance  program"),  and 

(3)  Where  the  patient  population 
referred  to  is  not  representative  of  the 
general  patient  population  for  that 
program,  the  proportion  of  the  total 
patient  population  that  those  patients 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
patients — e.g.,  "Patients  on 
maintenance — 30%  of  our  patients- 
kept  off  an  average  of  66%  of  the  weight 
for  one  year  (includes  time  on 
maintenance  program)"  or,  in  lieu  of 
that  factual  disclosure,  the  statement; 
"Abbott  Laboratories  makes  no  claim 
that  this  result  is  representative  of  all 
patients  in  the  New  Direction  program." 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  Agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 

Secretory 

!FK  Doc.  93-8382  Filed  4-8-93;  8;45  am] 

BU.LINQ  CODE  (TSO-OI-M 


[Fil«No.912  3381] 

Conair  Corp.;  Prooosed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Connecticut-based 
manufacturer  of  personal  health  care 
and  consumer  electronic  products  from 
representing  that  soundwaves  emitted 
by  the  California  Facial  Skin 
Rejuvenating  System,  or  by  any  similar 
product,  will  firm  and  tone  facial 
muscles  or  improve  the  efficacy  of  a 
facial  skin  clarifying  toner.  Respondent 
would  be  required  to  have  competent 
and  reliable  scientific  evidence  to 
support  future  representations  it  makes 
regarding  soundwaves  emitted  ft^m  any 
product. 


DA1CS:  Comments  must  be  received  on 
or  before  June  8, 1993. 
AODflESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Kundig.  San  Francisco  Regional 
Office,  Federal  Trade  Commission,  901 
Market  St.,  Suite  570.  San  Francisco, 
CA.  94103.  (415)  744-7920. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  or  practices  of  Conair 
Corporation,  a  corporation,  hereinafter 
sometimes  referred  to  as  respondent  or 
proposed  respondent,  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
Conair  Corporation,  by  its  duly 
authorized  officer,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Conair 
Corporation  is  a  Delaware  corporation. 
Its  principal  office  or  place  of  business 
is  at  1  Cummings  Point  Road,  Stamford, 
Connecticut,  06904. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 
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4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  the  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  an  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawTi  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 


respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I. 

It  is  ordered.  That  respondent  Conair 
Corporation,  its  successors  and  assigns, 
and  its  officers,  representatives,  agents, 
and  employees,  directly  or  ihrou^  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labelling,  advertising, 
promotion,  offering  for  sale,  sale,  or 
distribution  of  "The  California  Facial 
Skin  Rejuvenating  System"  or  any 
substantially  similar  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication  that:  (1) 
Sound  waves  can  or  will  firm  or  tone  an 
individual's  facial  muscles,  and  (2) 
sound  waves  will  improve  the  efficacy 
of  a  facial  skin  clarifying  toner  or 
exfoliating  scrub.  For  purposes  of  this 
Order,  "substantially  similar  product" 
shall  mean  any  skin  care  product,  or 
combination  of  products  that  includes  a 
skin  care  product,  that  use  soimds 
waves  emitting  a  frequency  of  no  more 
than  20  (twenty)  kilohertz. 

n. 

It  is  further  ordered,  That  respondent 
Conair  Corporation,  its  successors  and 
assigns,  and  its  officers,  representatives, 
agents,  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
combination  of  products  that  use  sound 
waves,  including  but  not  limited  to 
intrasound  or  ultrasound,  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  implication  that  sound  waves  can  or 
will  firm  or  tone  an  individual's 
muscles,  unless  at  the  time  of  making 
the  representation,  respmident 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  For 
purposes  of  this  Order,  "competent  and 
reliable  scientific  evidence"  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence,  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  in  the 


relevant  profession  to  yield  accurate  and 
reliable  results. 

m. 

It  is  further  ordered.  That  respondent 
Conair  Corporation,  its  successors  and 
assigns,  and  its  officers,  representatives, 
agents,  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labelling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
combination  of  products  that  use  sound 
waves,  including  but  not  limited  to 
intrasound  or  ultrasound,  in  or  affecting 
commerce,  as  "comnterce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  in  any  manner,  directly  or 
by  imphcation  that  sound  waves  can  or 
will  improve  the  efficacy  of  a  topically 
applied  product,  unless  at  the  time  of 
making  the  representation,  respondent 
possesses  and  reUes  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  For 
purposes  of  this  Order,  "competent  and 
reliable  scientific  evidence"  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence,  conducted  and 
evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so.  using 
procedures  generally  accepted  in  the 
relevant  profession  to  yield  accurate  and 
reliable  results. 

IV. 

It  is  further  ordered.  That  the 
provisions  of  this  Order  shall  not  apply 
to  the  printing  on  approximately  40.000 
tubes  of  "Deep  Penetrating  Body 
Creme"  and  40.000  tubes  of  "Muscle 
Soothing  Gelle"  which  were 
manufactured  prior  to  July  1, 1992,  and 
shipped  by  respondent  to  distributore  or 
retailers  prior  to  January  10, 1993. 

V. 

It  is  further  ordered.  That  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  AH  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representations,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 
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VI. 

It  is  further  ordered,  That  the 
respondent  shall,  for  tan  (10)  years  from 
the  date  of  entry  of  this  Order,  distribute 
a  copy  of  this  Order  to  each  current  and 
future  officer,  employee,  agent,  and/or 
representative  engaged  in  the 
preparation  or  placement  of  advertising 
or  other  promotional  materials  covered 
by  this  Order  and  shall  obtain  from  each 
such  person  a  signed  and  dated 
statement  acknowledging  receipt  of  the 
Order. 

vn. 

It  is  further  ordered,  that  respondent 
shall  notify  the  Commission,  at  least 
thirty  (30)  days  prior  to  the  proposed 
change,  of  any  proposed  change  in  the 
respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation, 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  the  Order. 

VIII. 

It  is  further  ordered,  that  respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  Order  upon  them 
and  at  such  other  times  as  the 
Commission  may  require,  file  with  the 
Commission  a  report,  in  writing,  setting 
forth  in  detail  the  manner  and  form  in 
which  its  has  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
Consent  Order  from  Conair  Corporation. 

The  proposed  Consent  Orderlias  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  advertisements 
for  The  California  Facial  Skin  Care 
Rejuvenating  System  ("the  System"). 
The  product  consists  of  a  hand-held, 
soundwave  device,  which  is  used  in 
conjunction  with  a  clarifying  toner  and 
an  exfoliating  scrub.  A  moisture  lotion 
is  also  included  with  the  product.  The 
consumer  u.ses  the  device  and  lotions  as 
a  facial  skin  care  regimen. 

The  Commission  s  proposed 
Complaint  alleges  that  the 
advertisements  expressly  and  impliedly 
claimed  that  the  sound  waves  emitted 


by  the  device  will  "tone"  and  "firm"  the 
user's  facial  muscles.  This  claim  is 
alleged  to  violate  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45,  because  it  is  false  and  the 
proposed  respondent  did  not  possess 
adequate  substantiation  for  the  claim  at 
the  time  it  was  made. 

The  proposed  Complaint  also  alleges 
that  the  advertisements  expressly  and 
impliedly  claimed  that  the  sound  waves 
emitted  by  the  device  will  improve  the 
efficacy  of  the  lotions  used  in 
conjunction  with  the  device.  This  claim 
is  alleged  to  violate  section  5  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  45,  because  it  is  false  and  the 
proposed  respondent  did  not  possess 
adequate  substantiation  for  the  claim  at 
the  time  it  was  made. 

Finally,  because  the  advertisements 
were  for  a  device  which  is  intended  to 
affect  the  structure  of  the  body,  as  well 
as  for  a  cosmetic,  the  proposed 
Complaint  also  alleges  that  Conair's 
practices  violate  section  12  of  the 
Federal  Trade  Commission  Act,  15 
U.S.C.  52. 

The  Proposed  Consent  Order 
prohibits  the  proposed  respondent  from 
representing,  directly  or  by  implication, 
that  the  System,  on  any  substantially 
similar  product,  (1)  can  or  will  "firm" 
and  "tone"  an  individual's  facial 
muscles;  or  (2)  will  improve  the  efficacy 
of  a  facial  skin  clarifying  toner  or 
exfoliating  scrub.  It  also  requires  the 
proposed  respondent  to  have  a 
reasonable  basis  for  claims  that  (1) 
sound  waves  can  or  will  "firm"  and 
"tone"  muscles;  or  (2)  sound  waves  can 
or  will  improve  the  efficacy  of  a 
topically  applied  product. 

Finally,  the  proposed  Consent  Order 
contains  provisions  requiring  record 
retention  demonstrating  compliance 
with  the  Order;  distribution  of  the  Order 
to  managerial  employees;  notification  to 
the  Commission  of  any  changes  in  the 
structure  of  the  corporation;  and  reports 
to  the  Commission  demonstrating 
compliance  with  the  terms  of  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Ouk, 
Sectetary. 
IFR  Doc.  93-fl385  Filed  4-e-93;  8:45  am] 
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[File  No.  912  3303] 

Health  Management  Resources 
Corporation;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Boston-based 
marketer  of  very-low-calorie  diet 
programs  (rapid  weight  loss,  modified 
fasting  diets  of  800  or  fewer  calories  per 
day)  from  making  false  or 
unsubstantiated  claims  about  health 
risks,  weight  loss,  weight  loss 
maintenance,  acceptance  of  its  program 
by  the  medical  profession,  or  low 
success  rates  of  other  diet  programs;  and 
would  require  certain  disclosures  in 
conjunction  with  safety  and  weight  loss 
maintenance  claims  in  the  future,  and 
scientific  evidence  to  back  up 
comparison  studies  or  claims  of 
acceptance  by  the  medical  profession. 
DATES:  Comments  must  be  received  on 
or  before  June  8, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NVV.. 
Washington,  DC  20580. 
FOR  FURTHER  INFO«MATK>N  CONTACT: 
Richard  F.  Kelly  or  Renate  Kinscheck, 
FTC/H-200,  Washington,  DC  20580, 
(202)  326-3304  or  (202)  326-3283. 
SUPPLEMENTARY  INFORMATWN:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34.  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9{b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9{b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  em  investigation  of 
certain  acts  and  practices  of  Health 
Management  Resources  Corporation 
("HMR"),  hereafter  sometimes  referred 
to  as  proposed  respondent  or 
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respondent,  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated, 

It  IS  hereby  agreed  by  and  between 
Health  Management  Resources 
Corporation,  by  its  duly  authorized 
officer,  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Respondent  Health  Management 
Resources  Corp.,  is  a  Nevada 
corporation,  with  its  offices  and 
principal  place  of  business  at  59  Temple 
Place,  Boston,  MA.  02111. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  Judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(dj  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require!  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondent:  (a)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (b)  make 
information  public  in  respect  thereto. 


When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  timejprovided  by  statute  for 
other  orders.  Toe  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  %vill  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 


Definition 

For  purposes  of  this  order, 
"competent  and  reliable  scientific 
evidence"  shall  means  those  tests, 
analyses,  research,  studies,  surveys  or 
other  evidence  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  in  the  relevant 
profession  or  science  to  yield  accurate 
and  reliable  results. 

I. 

It  is  ordered,  That  respondent  HMR,  a 
Nevada  corporation,  its  successors  and 
assigns,  officers,  representatives,  agents, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
or  sale  of  any  weight  loss  or  weight 
control  product,  program  or  service,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from: 

A.  Making  any  representation, 
directly  or  by  implication,  regarding  the 
safety  of  any  very-low-calorie  diet 
("VLCD")  program  (providing  800 
calories  or  less  per  day),  unless 
respondent  clearly  and  prominently 
discloses  in  close  proximity  to  any  such 
representation  that  physician 


monitoring  is  required  to  minimize  the 
potential  for  health  risks; 

B.  Misrepresenting  any  health  risk  of 
any  vied  diet  program; 

C.  Making  any  representation  that  the 
HMR  vied  program  is  widely  accepted 
by  the  medical  profession  as  a  whole  or 
is  considered  to  be  the  preferred 
treatment  by  most  medical  experts,  or 
making  any  other  representation 
regarding  the  extent  to  which  a  diet 
program,  or  any  aspect  thereof,  is 
accepted,  recognized  or  preferred  by 
medical  experts  unless,  at  the  time  of 
making  any  such  representation, 
respondent  possesses  and  relies  ufxui  • 
reasonable  basis  consisting  of  competent 
and  reliable  evidence  substantiating  any 
such  representation; 

D.  Misrepresenting  the  likelihood  that 
patients  in  any  of  respondent's  diet 
programs  will  regain  all  or  any  portion 
of  lost  weight; 

E.  Making  any  representation,  directly 
or  by  impUcation,  about  the  success  of 
patients  on  any  diet  program  to  achieve 
or  maintain  weight  loss  or  weight 
control  unless,  at  the  time  of  making 
any  such  representation,  respondent 
possesses  and  relies  upon  a  reasonable 
basis  consisting  of  competent  and 
rehable  scientific  evidence 
substantiating  the  representation; 
Provided,  however.  That  for  any  such 
representation  that: 

(1)  any  weight  loss  achieved  or 
maintained  through  any  diet  program  is 
typical  or  representative  of  all  or  any 
subset  of  patients  using  the  program, 
said  evidence  shall,  at  a  minimum,  be 
based  on  a  representative  sample  of: 

(a)  All  patients  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or 

(b)  All  patients  who  have  completed 
a  particular  phase  of  the  program  or  the 
entire  program,  where  tlie 
representation  only  relates  to  such 
persons,  and 

(2)  any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  at  least  two 
years  after  completion  of  respondent's 
program  (including  any  periods  of 
participation  in  active  maintenance); 
and 

(3)  any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either 
(a)  generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent  or  (b) 
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demonstrated  by  competent  and  reliable 
survey  evidence  as  being  of  sufficient 
duration  to  permit  such  a  prediction; 

F.  Representing,  directly  or  by 
implication,  that  any  patients  of  any 
diet  program  have  successfully 
maintained  weight  loss,  unless 
respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation: 

(1)  the  following  information: 

(a)  The  average  percentage  of  weight 
loss  maintained  by  those  patients, 

(b)  The  duration,  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  patients  ended  the 
active  weight  loss  phase  of  the  program; 
Provided,  however.  That  if  any  portion 
of  the  time  period  covered  includes 
participation  in  respondent's 
maintenance  program(s)  that  follows 
active  weight  loss,  such  fact  must  also 
be  disclosed,  and 

(c)  If  the  patient  population  referred 
to  is  not  representative  of  the  general 
patient  population  for  that  program,  the 
proportion  of  the  total  patient 
population  in  respondent's  programs 
that  those  patients  represent,  expressed 
in  terms  of  a  percentage  or  actual 
numbers  of  patients,  or  the  statement: 
"HMR  makes  no  claim  that  this  [these] 
result[sl  is  (are)  representative  of  all 
patients  in  the  HMR  program;"  and 

(2)  The  statement:  "For  many  dieters, 
weight  loss  is  temporary."  Provided, 
however.  That,  respondent  shall  not 
represent,  directly  or  by  implication, 
that  the  above-quoted  statement  does 
not  apply  to  dieters  in  respondent's  die* 
programs; 

G.  Making  any  representation  about 
the  efficacy  of  any  other  diet  program  or 
programs,  unless  at  the  time  of  making 
such  representation,  respondent 
possesses  and  relies  upon  a  reasonable 
basis  for  making  such  representation. 
Such  reasonable  basis  shall  consist  oft 
competent  and  reliable  scientific  study 
or  studies  of  such  other  diet  program  or 
programs  substantiating  the 
representation; 

H.  Making  comparisons  between  the 
efficacy  of  respondent's  diet  program  or 
programs  and  the  efficacy  of  any  other 
diet  program  or  programs,  unless  at  the 
time  of  making  such  representation, 
respondent  possesses  and  relies  upon  a 
reasonable  basis  for  making  such 
representation.  Such  reasonable  basis 
shall  consist  of  a  competent  and  reliable 
scientific  study  or  studies  substantiating 
the  representation  in  terms  of  both  the 
efficacy  of  respondent's  diet  program  or 
programs  and  the  efficacy  of  the  diet 
program  or  programs  with  which  the 
comparison  is  made. 


n. 

It  is  further  ordered.  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  the  effective 
date  of  any  proposed  change  in  the 
corporate  respondent  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation(s),  the  creation  or 
dissolution  of  subsidiaries,  the  filing  of 
a  bankruptcy  petition,  or  any  other 
change  in  the  corporation(s)  that  may 
affect  compliance  obligations  arising  out 
of  this  Order. 

m. 

It  is  further  order,  That  respondent 
shall  maintain  for  a  period  oi  three  (3) 
years  after  the  date  the  representation 
was  last  made,  and  make  available  to 
the  Federal  Trade  Commission  staff 
upon  request  for  inspection  and 
copying,  all  materials  possessed  and 
relied  upon  to  substantiate  any  claim  or 
representation  covered  by  this  Order, 
and  all  test  reports,  studies,  surveys  or 
information  in  its  possession  or  control 
or  of  which  it  has  knowledge  that 
contradict,  qualify  or  call  into  question 
any  such  claim  or  representation. 

IV. 

It  is  further  ordered.  That  respondent 
and  its  successors  or  assigns,  shall 
forthwith  distribute  a  copy  of  this  Order 
to  each  of  it's  officers,  agents, 
representatives,  independent 
contractors  and  employees,  including 
participating  hospitals  or  clinics,  that 
are  engaged  in  the  preparation  and 
placement  of  advertisements  or 
promotional  materials,  who 
communicate  with  patients  or 
prospective  patients,  or  who  have  any 
responsibilities  with  respect  to  the 
subject  matter  of  this  Order;  and,  for  a 
period  often  (10)  years  from  the  date  of 
entry  of  this  Order,  distribute  same  to 
all  of  respondent's  future  officers, 
agents,  representatives,  independent 
contractors  and  employees  having  said 
responsibilities. 

V. 

/( is  further  ordered,  That  respondent 
and  its  successors  or  assigns  shall, 
within  thirty  (30)  days  after  service  of 
this  Order,  advise  physicians,  hospitals 
and  clinics  using  the  HMR  diet  program 
that  advertising  previously  furnished  by 
respondent  for  their  use,  and  brochures, 
pamphlets,  booklets  and  other  materials 
previously  provided  by  respondent  to 
physicians,  hospitals  and  clinics  for 
dissemination  to  patients  and 
prospective  patients,  shall  not  be  further 
used  by  those  physicians,  hospitals  and 
clinics  where  that  advertising  or  other 
materials  would  violate  this  Order.  If, 


after  providing  the  notification  required 
by  the  first  sentence  in  this  Paragraph, 
respondent  become  aware  that  any 
physician,  hospital  or  clinic  Using  the 
HMR  diet  program,  uses  advertising  or 
other  materials  previously  furnished  by 
respondent  that  would  violate  this 
Order,  respondent  shall  again 
communicate  with  that  physician, 
hospital  or  clinic  in  an  attempt  to 
ensure  that  such  advertising  or  other 
materials  shall  not  be  further  used  by 
said  physician,  hospital  or  clinic. 

VI. 

It  is  further  ordered.  That  respondent 
and  its  successors  or  assigns  shall, 
within  sixty  (60)  days  after  service  of 
this  Order,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Health  Management 
Resources  Corp.  (hereinafter  "HMR"),  a 
marketer  of  rapid-weight  loss,  very-low- 
calorie  diet  (hereinafter  "vied") 
programs.  The  HMR  diet  program  is 
offered  to  the  public  nationwide 
through  hospitals  and  medical  clinics. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 
the  agreement  and  will  decide  whether 
it  should  withdraw  from  the  agreement 
or  make  final  the  agreement's  proposed 
order. 

The  Commission's  complaint  charges 
that  the  proposed  respondent 
deceptively  promotes  the  safety  and 
efficacy  of  its  diet  program,  the  low 
success  rate  of  other  diet  programs,  and 
the  wide  acceptance  of  its  diet  program 
by  the  medical  community. 

Safety 

The  Commission's  complaint  against 
HMR  alleges  that  HMR  has  failed  to 
disclose  that  physician  supervision  is 
required  to  minimize  the  potential  for 
health  risks  on  vlcd's.  The  company 
claims  that  its  vied  program  is 
unqualifiedly  free  of  health  risks. 

The  complaint  does  not  allege  that  the 
HMR  diet  program  is  unsafe,  but  that 
proposed  respondent's  claim  that  the 
program  is  risk-free  is  deceptive  in  light 
of  its  failure  to  disclose  that  physician 
supervision  is  required  to  minimize  the 
potential  for  health  risks.  There  is  some 
empirical  evidence  that,  during  the 
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period  in  which  they  are  dieting, 
patients  on  vlcd's  may  be  at  increased 
risk  of  developing  gallstones. 

The  proposed  consent  order  seeks  to 
address  the  alleged  safety 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways. 
First,  the  order  (Part  I.A.)  requires  HMR 
to  disclose  in  conjimction  with  any 
claim  regarding  the  safety  of  any  vied 
program  that  physician  monitoring  is 
required  to  minimize  the  potential  for 
health  risks.  Thus,  if  proposed 
respondent  in  the  future  was  to  claim 
that  the  HMR  program  is  "safe,"  it 
would  need  to  make  the  required 
disclosure  in  close  proximity  to  that 
claim. 

Second,  the  proposed  order  (Part  LB.) 
prohibits  any  misrepresentation  about 
any  health  risk  of  any  vied  program. 
Thus,  proposed  respondent  in  the  future 
could  not  claim  that  patients  have 
experienced  no  serious  adverse  side 
effects,  unless  that  is  the  case. 

Wide  Acceptance  of  HMR  Program  by 
the  Medical  Profession 

The  Commission's  complaint  against 
HMR  also  alleges  that  HMR  failed  to 
possess  a  reasonable  basis  for  claims  it 
makes  that  its  vied  diet  program, 
including  the  practice  of  advising 
patients  to  remain  on  the  program  for 
extensive  periods  of  time,  is  widely 
accepted  by  the  medical  profession  as  e 
whole  and  is  considered  to  be  the 
preferred  treatment  by  most  medical 
experts. 

The  Commission  believes  that  these 
claims  are  deceptive  because  the 
proposed  respondent  at  the  time  it  made 
the  claims  did  not  possess  adequate 
substantiation  for  the  claim  that  its 
practice  of  advising  patients  to  remain 
on  the  vied  program  for  extensive 
periods  of  time  is  widely  accepted  by 
medical  experts  and  is  the  preferred 
treatment. 

The  proposed  order  (Part  I.C.) 
prohibits  HMR  from  continuing  to  make 
these  representations  or  any 
representations  regarding  the  extent  to 
which  a  diet  program,  or  any  aspect 
thereof,  is  accepted,  recognized  or 
preferred  by  medical  experts,  unless 
respondents  possess  a  reasonable  basis 
consisting  of  competent  and  reliable 
evidence  substantiating  such 
representation. 

Efficacy 

The  complaint  against  HMR  further 
alleges  that  HMR  failed  to  possess  a 
reasonable  basis  for  claims  it  makes 
regarding  the  success  of  its  patients  in 
avoiding  the  regain  of  weight  lost  during 
the  program.  HMR  claims  that  over  the 
long  term,  HMR  patients  on  average 


keep  off  over  60%  of  the  weight  they 
lose,  that  three  years  after  ending 
maintenance,  HMR  patients  on  average 
keep  off  more  than  60%  of  the  weight 
they  lose,  and  that  the  HMR  diet 
programs  are  successful  long-term 
treatments  for  obesity. 

The  Commission  believes  that  these 
success  claims  for  patient  maintenance 
of  achieved  weight  loss  are  deceptive 
because  the  proposed  respondent  at  the 
time  it  made  the  claims  did  not  possess 
adequate  substantiation  for  those 
claims. 

The  proposed  consent  order  seeks  to 
address  the  alleged  efficacy 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  order  (Part  I.D.) 
prohibits  HMR  from  misrepresenting  the 
likelihood  that  patients  of  its  diet 
programs  will  regain  all  or  any  portion 
of  lost  weight. 

Second,  the  order  (Part  I.E.)  requires 
the  company  to  possess  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 
substantiating  any  claim  about  the 
success  of  patients  on  any  diet  program 
in  achieving  or  maintaining  weight  loss. 
To  ensure  compliance,  the  order  further 
specifies  what  this  level  of  evidence 
shall  consist  of  when  certain  types  of 
success  claims  are  made: 

(1)  In  the  case  of  claims  that  weight  loss 
is  typical  or  representative  of  all  patients 
using  the  program  or  any  subset  of  those 
patients,  that  evidence  shall  be  based  on  a 
representative  sample  of: 

(a)  All  patients  who  have  entered  the 
program,  where  the  representation  relates  to 
such  persons;  or 

(b)  All  patients  who  have  completed  a 
particular  phase  of  the  program  or  the  entire 
program,  where  the  representation  only 
relates  to  such  persons. 

(2)  In  the  case  of  claims  that  any  weight 
loss  is  maintained  long-term,  that  evidence 
shall  be  based  upon  the  experience  of 
patients  who  were  followed  for  a  period  of 
at  least  two  years  after  their  completion  of 
the  respondent's  program,  including  any 
periods  of  particip)ation  in  respondent's 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight  loss 
is  maintained  permanently,  that  evidence 
shall  be  based  upon  the  experience  of 
patients  who  were  followed  for  a  period  of 
time  after  completing  the  program  that  is 
either 

(a)  Generally  recognized  by  experts  in  the 
field  of  treating  obesity  as  being  of  sufficient 
length  to  constitute  a  reasonable  basis  for 
predicting  that  weight  loss  will  be  permanent 
or 

fb)  Demonstrated  by  comp>etent  and 
reliable  survey  evidence  as  being  cf  sufficient 
duration  to  permit  such  a  prediction. 

Finally,  as  measures  to  ensure  future 
compliance,  the  proposed  order  (Part 
I.F.)  requires  the  proposed  respondent 


for  any  claim  that  patients  of  any  diet 
program  have  successfully  maintained 
weight  loss  to  disclose  the  fact  that  "For 
many  dieters,  weight  loss  is  temporary," 
as  well  as  the  following  information 
relating  to  that  claim: 

(1)  The  average  percentage  of  weight  loss 
maintained  by  those  patients  (e.g.,  "60%  of 
achieved  weight  loss  was  maintained"), 

(2)  The  duration  over  which  the  weight 
loss  was  maintained,  measured  from  the  date 
that  patients  ended  the  active  weight  loss 
phase  of  the  program,  and  the  fact  that  all  or 
a  portion  of  the  time  period  covered  includes 
participation  in  proposed  respondent's 
maintenance  program(s)  that  follows  active 
weight  loss,  if  that  is  the  case— e.g..  "patients 
maintain  an  average  of  60%  of  weight  loss  22 
months  after  fasting  (includes  18  months  on 
maintenance  program)",  and 

(3)  Where  the  patient  population  referred 
to  is  not  representative  of  the  general  patient 
population  for  that  program,  the  proportion 
of  the  total  patient  population  that  those 
patients  represent,  expressed  in  terms  of  a 
percentage  or  actual  nurat)ers  of  patients — 
e.g.  "Patients  on  maintenance — 30%  of  our 
patients— kept  off  an  average  of  66%  of  the 
weight  for  one  year  (includes  time  on 
maintenance  program)"  or,  in  lieu  of  the 
factual  disclosure,  the  statement:  "HVIR 
makes  no  claim  that  this  result  is 
representative  of  all  patients  in  the  HMR 
program." 

Low  Success  Hate  of  "Commercial"  Diet 
Programs 

Finally,  the  proposed  complaint 
against  HMR  alleges  that  HMR  made 
unsubstantiated  claims  about  the 
supposedly  low  success  rate  of 
"commercial"  diet  programs,  including 
(1)  that  the  average  weight  loss  in  such 
programs  is  11.5  pounds,  (2)  that  less 
than  8%  of  clients  in  such  programs 
lose  40  or  more  pounds,  and  (3)  that  one 
year  after  reaching  goal  weight  over 
90%  of  clients  in  such  programs  regain 
all  of  their  weight  lost.  The  complaint 
alleges  that  HMR  at  the  time  that  it 
made  these  representations  did  not 
possess  a  reasonable  basis  therefore. 

To  address  this  alleged  violation,  the 
order  (Part  I.G  and  H.)  requires  HMR  to 
possess  a  reasonable  basis,  consisting  of 
a  competent  and  rehable  scientific  study 
or  studies,  substantiating  any 
representation  about  the  efficacy  of  any 
other  diet  program  or  for  any 
comparisons  between  the  efficacy  of 
respondent's  diet  program  and  the 
efficacy  of  any  other  diet  program. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
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the  agreement  and  proposed  order,  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 

Secretary. 

Statement  of  Commissioaer  Deborah  K. 
Owen  Concurring  in  Part  and  Diuenting  in 
Part  in  Health  Management  Reeoiircas 
Corporation,  File  No.  912-3303,  and  United 
Weight  Control  Cofporation,  Fila  No.  902- 
3253 

The  proposed  consent  orders  with  these 
two  marketers  of  very  low  calorie  diets 
appropriately  address  several  concerns 
regarding  their  advertising  of  safety,  efficacy 
and  other  claims.  However,  as  explained 
below,  I  disagree  with  certain  aspects  of  the 
proposed  remedies  in  both  matters.  With 
respect  to  United  Weight  Control.  I  also 
conclude  that  there  is  insufficient  evidence 
to  support  a  reason  to  believe  that  that  firm's 
alleged  comparative  program  claims  have 
violated  the  Federal  Trade  Commission  Act. 
Accordingly,  I  dissent  in  part  from  the 
Commission's  decision  to  accept  those 
consent  orders  for  public  comment 

As  my  statement  accompanying  the 
Commission's  decision  on  three  previous 
very  low  calorie  diet  orders  explains,'  I 
believe  that  the  disclosures  required  when 
weight-loss  maintenance  claims  are  made 
will  likely  be  too  complex  to  be  effective  in 
enlightening  consumers  during  short  radio  or 
TV  ads.  Consequently,  I  continue  to  support 
an  alternate  approach  to  such  disclosures  in 
which  a  more  concise  disclosure  would  be 
{jermitted  for  broadcast  ads.  and 
supplemented  with  a  requirement  of  full 
disclosure  at  point  of  sale.* 

Concerning  United  Weight  Control's 
comparative  program  claims,  I  particularly 
disagree  with  challenging  United's  claim 
about  its  Risk  Reduction  Program,  which  is 
set  out  in  Paragraph  15(a)  of  the  proposed 
complaint'  First.  United  appeared  to  have 
some  evidence  to  substantiate  the  claim  that 
this  program  in  unique  in  addressing  cardiac 
health  risks  among  men.  Second,  the 
comparative  claims  here  are  unlike  those  in 


'  Statemmt  Concurring  In  Part  and  Dissenting  in 
Part  in  Jasoo  Pharmacvuticals,  Inc.  File  No.  902- 
3337,  National  Center  for  Nutrition.  Inc..  Fila  No. 
912-3024,  and  Sandoz  Nutrition  Corporation.  File 
No.  912-3023.  August  10.  1992. 

^  While  I  agree  that  there  is  sufficient  reason  to 
tMlieve  thM  L'nitad's  weight-loss  maintenance 
claims  violate  the  FTC  Act  it  is  worthy  of  note  that 
some  of  these  claims  appear  in  a  context  that 
plausibly  yields  altenutiva  interpretations.  In 
particuUr,  the  United  ad  shown  in  Exhilut  A-4 
cootains  not  only  the  strong  maintenance  claim 
cited  in  Paragraph  9(a)  of  the  complaint  ("Finally, 
a  «reight  lo«s  program  that  works  even  after  you  go 
off  it").  Ixit  explicitly  features  a  caveat  that  weight- 
loss  maintenance  is  conditioned  on  adherence  to 
United's  prograia.  This  caveat,  a  plus  the  ad's 
explicit  reference  to  wei^t-loM  maintenance 
results  of  patients  who  hare  participated  In  an  HMR 
"maiatenance  program."  might  suggest  another 
interpretation  that  merely  losing  weight  in  an  HMR 
program  doe*  not  constitute  a  permanent  or  long- 
term  remedy  of  weight  control  problems.  Without 
additional  iufoimatian  on  consumor  reactions, 
howdvar,  it  remains  unclear  how  many,  if  any, 
consiunars  would  bold  such  on  interpretation. 

-*  In  this  regani  I  am  allied  with  Commissioner 
.^zcuenaga's  thoughtful  stalament. 


some  previous  cases,  which  were  fairly 
specific  with  respect  to  competing  services  or 
products,  made  use  of  quantitative  data  to 
purport  a  distinction  between  the  advertiser 
and  competitors.*  or  invoked  studies  or 
tests.*  Requiring  a  higher  level  of 
substantiation  for  these  kinds  of  stronger 
comparative  claims  may  be  appropriate. 
However,  none  of  these  conditions  seems  to 
apply  very  well  to  United's  comparative 
claims  generally.  Ultimately,  of  course,  a 
claim's  ability  to  deceive  depends  on 
consimiers'  interpretations  and  their 
expectations  on  substantiation. 
Unfortunately,  in  my  view,  there  is 
insufficient  information  on  actual  consimier 
reactions  to  these  claims.  All  in  all.  I 
conclude  that  the  evidence  is  too  weak  to 
support  challenging  United's  comparative 
claims,  and  consequently  I  dissent  from  the 
Commission's  decision  to  allege  a  violation 
and  seek  relief  in  connection  with  these 
claims. 

Finally,  I  am  puzzled  by,  and  therefore 
dissent  with  respect  to  the  requirement  in  the 
proposed  United  order  which  requires  the 
firm  to  oiaintain  relevant  records  for  a  period 
of  five  years.  Previous  orders  with  very  low 
calorie  diet  marketers,  and  the  order 
proposed  for  Health  Management  Resources, 
require  that  records  be  maintained  for  only 
three  years.  I  am  not  currently  aware  of  any 
justification  for  imposing  on  United,  which 
happens  to  be  one  of  the  smaller  marketers 
of  very  low  calorie  diets,  a  greater 
compliance  burden  than  these  other  firms. 
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[Fila  No.  902-32S3] 

United  Weight  Control  Corp.;  Proposed 
Consent  Agreement  with  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  York-based 
marketer  of  very-low-calorie  diet 
programs  (rapid  weight  loss,  modlRed 
fasting  diets  of  800  or  fewer  calories  per 
day)  from  making  false  or 
unsubstantiated  claims  about  health 
risks,  scientific  tests,  comparison 
studies,  weight  loss,  or  weight  loss 
maintenance;  and  would  require  certain 


disclosures  in  conjunctitm  with  safety 
and  weight  loss  maintenance  claims  in 
the  future. 

DATES:  Comments  must  be  received  on 
or  before  Jime  8, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Bloom,  New  York  Regional 
Office,  Federal  Trade  Commission,  150 
William  Street,  Suite  1300,  New  York, 
New  York  10038,  (212)  264-1207. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
lo  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 


*  See,  e.g.,  claims  involving  quantitative  efficacy 
comparisons  with  "commercial"  waight  loss 
programs  in  the  proposed  complaint  in  Health 
Management  Resources. 

*  See,  e.g..  comparative  efficacy  and  safety  claims 
referring  to  supporting  studies  in  the  accompanying 
complaints  in  Sandoz  Nutritoit  Corp.,  C-3394 
(Aug.  10, 1992)  and  National  Center  for  Nutrition, 
C-3393  (Aug.  10.  1992). 


Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  United 
Weight  Control  (Ilorp.,  a  corporation, 
and  it  now  appearing  that  United 
Weight  Control  Corp.,  hereinafter 
sometimes  referred  to  as  proposed 
respondent  or  respondent,  is  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  use 
of  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
United  Weight  Control  Corp.,  by  its  duly 
authorized  officers,  and  its  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Respondent  United  Weight  Control 
0>rp.  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Delaware,  with  its  corporate  office 
located  at  226  East  54  Street,  New  York. 
New  York.  10022. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 


statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  §  504. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  In  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notifj-  the  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  alleged  in  tJie  draft  complaint, 
other  then  the  jurisdictional  facts,  are 
true. 

6.  This  agreement  contemplates  that, 
if  it  is  aaqepted  by  the  Commission,  and 
if  such  aiGceptance'is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent:  (1)  Issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding;  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  use  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
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may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
attached  draft  complaint  and  the 
following  order.  Proposed  respondent 
understands  that  once  the  order  has 
been  issued,  it  will  be  required  to  file 
one  or  more  compliance  reports 
showing  that  it  has  fully  complied  with 
the  order.  Proposed  respondent  further 
understands  that  it  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  tl}e  order 
after  it  becomes  final. 

ORDER 

Definitions 

A.  For  purposes  of  the  order, 
"competent  and  reliable  scientific 
evidence"  shall  mean  those  tests, 
analyses,  research,  studies,  or  other 
evidence  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  relevant  profession  or 
science  to  jueld  accurate  and  reliable 
results. 

I. 

It  is  ordered,  That  respondent  United 
Weight  Control  Corp..  a  corporation,  its 
successors  and  assigns,  officers, 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
promotion,  offering  for  sale,  or  sale  of 
any  weight  loss  or  weight  control 
product,  ser\'ice,  or  program  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  fi-om: 

A.  Making  any  representation, 
directly  or  by  implication,  regarding  the 
safety  of  any  very-low-calorie  diet 
("VLCD")  program  (providing  800 
calories  or  less  per  day),  unless 
respondent  clearly  and  prominently 
discloses  in  close  proximity  to  any  such 
representation  that  physician 
monitoring  is  required  to  minimize  the 
potential  for  health  risks,  or  otherwise 
misrepresenting  any  health  risk  of  the 
program. 

B.  Misrepresenting,  directly  or  by 
implication,  the  likelihood  that  patients 
in  respondent's  diet  program(s)  will 
regain  all  or  any  portion  of  lost  weight. 

C.  Making  any  representation,  directly 
or  by  implication,  about  the  success  of 
patients  of  any  diet  program  in 
achieving  or  maintaining  weight  loss  or 
weight  control,  unless,  at  the  time  of 
making  such  representation,  respondent 
possesses  and  relies  upon  a  reasonable 
basis  consisting  of  competent  and 
reliable  scientific  evidence 


substantiating  the  representation. 
Provided,  however.  That  for  any 
representation  that: 

(1)  Any  weight  loss  achieved  or 
maintained  through  any  diet  program  is 
typical  or  representative  of  all  or  any 
subset  of  patients  in  the  program,  said 
evidence  shall,  at  a  minimum,  be  based 
on  a  representative  sample  of: 

(a)  All  patients  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or 

(b)  All  patients  who  have  completed 
a  particular  phase  of  the  program  or  the 
entire  program,  where  the 
representation  only  relates  to  such 
persons; 

(2)  Any  weight  loss  is  maintained 
long-term,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondent's  program  (including  any 
periods  of  participation  in  respondent  s 
maintenance  program);  and 

(3)  Any  weight  loss  is  maintained 
permanently,  said  evidence  shall,  at  a 
minimum,  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 

(a)  Generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent;  or 

(b)  Demonstrated  by  competent  and 
reliable  survey  evidence  as  being  of 
sufficient  duration  to  permit  such  a 
prediction. 

D.  Representing,  directly  or  by 
implication,  that  any  patients  of  any 
diet  program  have  successfully 
maintained  weight  loss,  unless 
respondent  discloses,  clearly  and 
prominently,  and  in  close  proximity  to 
such  representation: 

(1)  The  following  information: 

(a)  The  average  percentage  of  weight 
loss  maintained  by  those  patients. 

(b)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
from  the  date  that  patients  ended  the 
active  weight  loss  phase  of  the  program; 
Provided,  however.  That  if  any  portion 
of  the  time  period  covered  includes 
participation  in  respondent's 
maintenance  program(s)  that  follows 
active  weight  loss,  such  fact  must  also 
be  disclosed;  and 

(c)  If  the  patient  population  referred 
to  is  not  representative  of  the  general 
patient  population  for  that  program,  the 
proportion  of  the  total  patient 
population  in  respondent's  programs 
that  those  patients  represent,  expressed 
in  terms  of  a  percentage  or  actual 
numbers  of  patients,  or  the  statement: 


Itt40» 
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"United  Weight  Control  Corp.  makes  no 
claim  that  this  [these]  resultfs)  is  [are! 
representative  of  all  patients  in  the 
United  Weight  Control  Corp.  program;" 
and 

(2)  The  statement: 

"For  many  dieters,  weight  loss  is 
temporary,'"  Provided,  however.  That, 
respondent  shall  not  represent,  directly 
or  by  implication,  that  the  above-quoted 
statement  does  not  apply  to  dieters  in 
respondent's  programs. 

E.  Making  comparisons  between  the 
design,  safety,  or  effectiveness  of 
respondent's  diet  program  or  programs 
and  the  design,  safety,  or  effectiveness 
of  any  other  diet  program  or  programs, 
unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  a  reasonable  basis  for 
making  such  representation.  Such 
reasonable  basis  shall  consist  of  a 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation  in  terms  of  both  the 
design,  safety,  or  effectiveness  of 
respondent's  diet  program  or  programs 
and  the  design,  safety,  or  effectiveness 
of  the  other  diet  program  or  programs 
with  which  the  comparison  is  made. 

F.  Misrepresenting,  directly  or  by 
implication,  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

II. 

It  is  further  ordered.  That 
respondenl(s)  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  the  effective  date  of  any 
proposed  change  in  the  corporate 
respondent  such  as  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation(s), 
the  creation  or  dissolution  of 
subsidiaries,  or  any  other  change  in  the 
corporation(s)  that  may  affect 
compliance  obligations  arising  out  of 
this  order. 

III. 

It  is  further  ordered,  that  respondent 
shall  maintain  for  a  period  of  five  (5) 
years  after  the  date  the  representation 
was  la.st  made,  and  make  available  to 
the  Federal  Trade  Commission  staff 
upon  request  for  inspection  and 
copying,  all  materials  possessed  and 
relied  upon  to  substantiate  any  claim  or 
representation  covered  by  this  order, 
and  all  test  reports,  studios,  surveys  or 
information  in  its  possession  or  control 
or  of  which  it  has  knowledge  that 
contradict,  qualify  or  call  into  question 
any  such  representation. 

IV. 

It  is  further  ordered,  that  within  15 
days  after  the  service  of  this  order  on 


respondent,  respondent  and  its 
successors  or  assigns,  shall  distribute  a 
copy  of  this  order  to  each  of  its  officers, 
co-venturers,  agents,  representatives, 
independent  contractors,  and 
employees,  including  participating 
hospitals  or  clinics,  that  are  engaged  in 
the  preparation  and  placement  of 
advertisements  or  promotional 
materials,  who  communicate  with 
patients  or  prospective  patients,  or  who 
have  any  responsibilities  with  respect  to 
the  subject  matter  of  this  order;  and,  for 
a  period  often  (10)  years  from  the  date 
of  entry  of  this  order,  distribute  same  to 
all  of  respondent's  future  officers, 
agents,  representatives,  independent 
contractors  and  employees  having  said 
responsibilities. 

V. 

It  is  further  ordered,  that  respondent 
and  its  successors  or  assigns  shall, 
within  thirty  (30)  days  after  service  of 
this  order,  advise  physicians,  hospitals, 
and  clinics  using  the  United  Weight 
Control  Corp.  diet  programs  that 
advertising  and  promotional  materials 
previously  furnished  by  respondent  for 
their  use  and  dissemination  to  patients 
and  prospective  patients,  shall  not  be 
further  used  by  those  physicians, 
ho.spitals,  and  clinics  where  the 
advertising  or  promotional  materials 
would  violate  this  order;  and 
respondents  further  shall  attempt  to 
insure  that  such  advertising  or  other 
materials  shall  not  be  furt>ier  used  by 
physicians,  hospitals,  and  clinics  using 
the  United  Weight  Control  Corp.  diet 
programs. 

VI. 

//  is  further  ordered,  that  respondent 
shall,  within  sixty  (60)  days  after  the 
date  of  service  of  this  order,  file  with  the 
Federal  Trade  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  United  Weight 
Control  Corp.,  marketer  of  diet  programs 
that  place  patients  on  a  rapid-weight 
loss,  very-low-calorie  diet.  The  United 
Weight  Control  Corp.  diet  programs  are 
offered  to  the  pubUc  through  joint 
ventures  with  hospitals. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  the  reception  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  sixty  (60) 
days,  the  Commission  will  again  review 


the  agreement  or  make  final  the 
agreement's  proposed  order. 

The  Commission's  complaint  charges 
that  the  proposed  respondent 
deceptively  advertised  the  safety  and 
efficacy  of  the  United  Weight  Control 
Corp.  diet  programs,  and  that  its  diet 
programs  are  unique  or  superior  to  other 
diet  programs  in  design  or  effectiveness 
in  promoting  weight  loss  or  weight  loss 
maintenance. 

Safety 

The  Commission  has  alleged  that 
United  Weight  Control  Corp.  failed  to 
disclose  that  physician  monitoring  is 
required  to  minimize  the  potential  for 
health  risks  on  very-low-calorie  diets. 
The  company  claimed  that  the  United 
Weight  Control  Corp.  diet  programs  are 
unqualifiedly  free  of  serious  health 
risks. 

The  complaint  does  not  allege  that  the 
United  Weight  Control  Corp.  diet 
programs  are  unsafe,  but  that  proposed 
respondent's  claim  that  the  programs 
are  risk-free  was  deceptive  in  light  of 
their  failure  to  disclose  that  physician 
monitoring  is  required  to  minimize  the 
potential  for  health  risks.  There  is  some 
empirical  evidence  that,  during  the 
period  in  which  they  are  dieting, 
patients  on  very-low-calorie  diets  may 
be  an  increased  risk  of  developing 
gallstones. 

The  proposed  consent  order  seeks  to 
address  the  alleged  safety 
misrepresentation  cited  in  the 
accompanying  complaint  in  two  ways 
(Part  I, A.).  First,  the  order  requires 
United  Weight  Control  Corp.  to  disclose 
in  conjunction  with  any  claim  regarding 
the  safety  of  any  very-low-calorie  diet 
program  that  physician  monitoring  is 
required  to  minimize  the  potential  for 
health  risks.  Thus,  if  proposed 
respondent  in  the  future  were  to  claim 
that  the  United  Weight  Control  Corp. 
programs  are  "safe,"  it  would  need  to 
make. the  required  disclosure  in  close 
proximitv  to  that  claim. 

Second,  the  proposed  order  prohibits 
any  misrepresentation  about  any  health 
risk  of  the  programs.  Thus,  proposed 
respondent  in  the  future  could  not  claim 
that  the  patients  have  experienced  no 
serious  adverse  side  effects,  unless  that 
is  the  case. 

Efficacy 

The  Commission  has  further  alleged 
that  United  Weight  Control  Corp.  failed 
to  possess  a  reasonable  basis  for  claims 
it  made  regarding  the  success  of  United 
Weight  Control  Corp.  patients  in 
avoiding  the  regain  of  weight  lost  during 
the  programs.  The  company  claimed 
that  the  United  Weight  Control  Corp. 
programs  are  successful  long-term  or 
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permanent  treatments  for  obesity,  and 
that  the  typical  United  Weight  Control 
Corp.  patient  is  successful  in 
maintaining  weight  loss  achieved  under 
the  programs. 

The  Commission  believes  that  these 
success  claims  for  patient  maintenance 
of  achieved  weight  loss  were  deceptive 
because  the  proposed  respondent  at  the 
time  it  made  the  claims  did  not  possess 
adequate  substantiation  that  United 
Weight  Control  Corp.  patients 
successfully  maintam  achieved  weight 
loss. 

The  proposed  consent  order  seeks  to 
address  the  alleged  efficacy 
misrepresentations  cited  in  the 
accompanying  complaint  in  several 
ways.  First,  the  order  prohibits  United 
Weight  Control  Corp.  from 
misrepresenting  the  likelihood  that 
patients  of  its  diet  programs  will  regain 
all  or  any  portion  of  lost  weight  (Part 
IB.). 

Second,  the  order  requires  the 
company  to  possess  a  reasonable  basis 
consisting  of  competent  and  reliable 
scientific  evidence  substantiating  any 
claim  about  the  success  of  patients  on 
any  diet  program  in  achieving  or 
maintaining  weight  loss.  To  ensure 
compliance,  the  order  further  specifies 
what  this  level  of  evidence  shall  consist 
of  whan  certain  types  of  success  claims 
are  made: 

(1)  In  the  case  of  claims  that  weight 
less  is  typical  or  representative  of  all 
patients  using  the  program  or  any  subset 
of  those  patients,  that  evidence  shall  be 
based  on  a  representative  sample  of:  (a) 
all  patients  who  have  entered  the 
program,  where  the  representation 
relates  to  such  persons;  or  (b)  all 
patients  who  have  completed  a 
particular  phase  of  the  program  or  the 
entire  program,  where  Uie 
representation  on/y  relates  to  such 
persons. 

(2)  In  the  case  of  claims  that  any 
weight  loss  is  maintained  long-terra, 
that  evidence  shall  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  at  least  two 
years  after  their  completion  of  the 
respondent's  program,  including  any 
periods  of  participation  in  respondent's 
maintenance  program. 

(3)  In  the  case  of  claims  that  weight 
loss  is  maintained  permanently,  that 
evidence  shall  be  based  upon  the 
experience  of  patients  who  were 
followed  for  a  period  of  time  after 
completing  the  program  that  is  either: 
(a)  generally  recognized  by  experts  in 
the  field  of  treating  obesity  as  being  of 
sufficient  length  to  constitute  a 
reasonable  basis  for  predicting  that 
weight  loss  will  be  permanent  or  (b) 
demonstrated  by  competent  and  reliable 


survey  evidence  as  being  of  sufficient 
duration  to  permit  such  a  prediction 
(Part  I.C.). 

Finally,  as  measiu^es  to  ensure  future 
compliance,  the  proposed  order  requires 
the  proposed  respondent  for  any  claim 
that  patients  of  any  diet  program  have 
successfully  maintained  weight  loss  to 
disclose  the  feet  that  "For  many  dieters, 
weight  loss  is  temporary,"  as  well  as  the 
following  information  relating  to  that 
claim  (Part  LD.): 

(1)  The  average  percentage  of  weight 
loss  maintained  by  those  patients  [e.g., 
"60%  of  achieved  weight  loss  was 
maintained"), 

(2)  The  duration  over  which  the 
weight  loss  was  maintained,  measured 
fi-om  the  date  that  patients  ended  the 
active  weight  loss  phase  of  the  program, 
and  the  fact  that  all  or  a  portion  of  the 
time  period  covered  includes 
participation  in  proposed  respondent's 
maintenance  program(s)  that  follows 
active  weight  loss,  if  that  is  the  case— 
e.g.,  "patients  maintain  an  average  of 
60%  of  weight  loss  22  months  after 
fasting  (includes  18  months  on 
maintenance  program)",  and 

(3)  Where  the  patient  population 
referred  to  is  not  representative  of  the 
general  patient  population  for  that 
program,  the  proportion  of  the  total 
patient  population  that  those  patients 
represent,  expressed  in  terms  of  a 
percentage  or  actual  numbers  of 
patients— e.g.  "Patients  on 
maintenance — 30%  of  our  patients- 
kept  off  an  average  of  66%  of  the  weight 
for  one  year  (includes  time  on 
maintenance  program)"  or,  in  lieu  of 
that  factual  disclosure,  the  statement: 
"United  Weight  Control  Corp.  makes  no 
claim  that  this  result  is  representative  of 
all  patients  in  the  United  Weight 
Control  Corp.  program." 

Proven  Safe  and  Effective  Chims 

The  Commission  has  also  separately 
alleged  that  United  Weight  Control 
Corp.  misrepresented  that  competent 
and  reliable  scientific  evidence  has 
proven  that  United  Weight  Control 
Corp.  diet  programs  are  unqualifiedly 
free  of  health  risks  and  that  United 
Weight  Control  Corp.  diet  programs  are 
successful  long-term  or  permanent 
treatments  for  obesity.  To  address  these 
problems,  the  proposed  order  prohibits 
United  Weight  Control  Corp.  fi-om 
mispresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

Comparative  Program  Claims 

The  Commission  also  alleges  that 
United  Weight  Control  Corp.  did  not 
possess  and  rely  upon  a  reasonable  basis 
for  making  representations  that  its 


programs  are  unique  or  superior  to  other 
diet  programs  in  design  or  effectiveness 
in  promoting  weight  loss  or  weight  loss 
maintenance.  The  order  prohibits  such 
comparative  program  claims  regarding 
design,  safety,  or  effectiveness  of 
respondent's  diet  program  and  any  other 
diet  program  or  programs,  unless  at  the 
time  of  making  such  representation. 
United  Weight  Control  Corp.  possesses 
and  relies  upon  a  reasonable  basis  for 
making  such  representation  (Part  I.E). 
Such  reasonable  basis  shall  consist  of 
competent  and  reliable  scientific 
evidence  substantiating  the 
representation  in  terms  of  both  the 
design,  safety,  or  effectiveness  of 
respondent's  diet  program  or  programs 
and  the  design,  safety,  or  effectiveness 
of  the  other  diet  program  or  programs 
with  which  the  comparison  is  made. 

Purpose 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 

Sepante  Statement  ofComniissioner  Mary 
L.  Azcnenaga  Concurrini;  in  Part  and 
Dissenting  in  Part  in  United  Weight  Control 
Corp.,  File  No.  902-3233 

1  concur  with  the  Commission's  decision  to 
accept  the  proposed  settlement  for  public 
comment  but  dissent  as  to  the  inclusion  in 
the  proposed  Complaint  of  Paragraph  15(a). 
Paragraph  15(a)  recites  United  Weight 
Control's  claim  that  its  Risk  Reduction 
Program  is  the  "only"  weight  control 
program  developed  to  "reduce  the  high 
incidence  of  heart  attacks  and  other  serious 
health  problems  among  abdominally  obese 
men."  The  claim  conveys  that  there  is  a  focus 
unique  to  the  Risk  Reduction  Program,  one 
of  minimizing  heart  attack  risk  in  obese  men. 
in  addition  to  the  goal  of  achieving  weight 
control. 

It  is  not  clear  to  me  that  we  should 
challenge  the  claim  of  uniqueness  in 
Paragraph  15(a)  for  lack  of  substantiation, 
when  there  is  at  least  some,  albeit  casual, 
substantiation  to  form  a  reasonable  basis  for 
the  claim.'  Considering  the  facts,  enunciated 


'  Paragraph  1 5  of  tha  proposed  Complaint  list* 
numerous  statempnU  that  United  Weight  Control 
has  made  In  ill  advertisements,  and  Paragraph  16 
characterizes  the  statements  In  Paragraph  15  as 
representations  of  uniqueness  or  superiority  "in 
design  and/ or  effectiveneu  in  promoting  weight 
loss  or  weigh!  loss  maintenance."  While  the  other 
claims  recited  in  Paragraph  IS  do  convey  that 
United  Weight  Control's  programs  are  unique  or 
superior  in  promoting  weight  loss  or  weight  control. 
1  question  whether  the  uniqiieneas  claim  in 
Paragraph  15<a)  falls  within  the  scope  of  Paragraph 
16  The  sUtement  in  Paragraph  15  (a)  describes  a 
uniqueneM  in  qualities  other  than  weight  lou  or 
weight  control  As  drafted,  therefore.  Paragraph 

Cofltinuad 
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in  Pfizer.  Inc..  81  F.T.C  23  (1972),  that  we 
weigh  in  determining  the  appropriate  level  of 
substantiation  in  a  given  case,  a  relatively 
low  level  of  substantiation  should  be 
sufficient  for  the  uniqueness  claim  in  this 
instance.  In  addition,  if  other  competitors 
have  the  same,  or  similar,  programs  dealing 
with  reduction  of  heart  attack  risks,  those 
competitors  could  easily  rebut  United  Weight 
Contrors  uniqueness  claims  by  advertising 
the  health  risk  reduction  aspects  of  their  own 
programs.^  Indeed,  consumers  might  benefit 
from  this  response. 

In  this  instance,  given  the  potential 
usefulness  of  the  information  to  consumers, 
absent  a  showing  of  consumer  injury  from 
the  claim,^  and  with  some  evidence  that  the 
claim  may  be  true,  we  would  serve 
consumers  better  by  leaving  the  claim 
unchallenged. 

Statement  of  Commissioner  Deborah  K. 
Owen  Concurring  in  Part  and  Dissenting  in 
Part  in  Health  Management  Resources 
Corporation.  File  No.  912-3303,  and  United 
Weight  Control  Corporation,  File  No.  902- 
3253 

The  proposed  consent  orders  with  these 
two  marketers  of  very  low  calorie  diets 
appropriately  address  several  concerns 
regarding  their  advertising  of  safety,  efficacy 
and  other  clainw.  However,  as  explained 
below,  I  disagree  with  certain  aspects  of  the 
proposed  remedies  in  both  matters.  With 
respect  to  United  Weight  Control,  I  also 
conclude  that  there  is  insufficient  evidence 
to  support  a  reason  to  believe  that  that  firm's 
alleged  comparative  program  claims  have 
violated  the  Federal  Trade  Commission  Act. 
Accordingly,  I  dissent  in  part  bom  the 
Commission's  decision  to  accept  these 
consent  orders  for  public  comment. 

As  my  statement  accompanying  the 
Commission's  decision  on  three  previous 
very  low  calorie  diet  orders  explains,'  I 
believe  that  the  disclosures  required  when 
weight-loss  maintenance  claims  are  made 
will  likely  be  too  complex  to  be  effective  in 
enlightening  consumers  during  short  radio  or 
TV  ads.  Consequently,  I  continue  to  support 
an  alternate  approach  to  such  disclosures  in 
which  a  more  concise  disclosure  would  be 
permitted  for  broadcast  ads,  and 
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supplemented  with  a  requirement  of  full 
disclosure  at  point  of  sale.' 

Concerning  United  Weight  Control's 
comparative  program  claims,  1  particularly 
disagree  with  challenging  United's  claim 
about  its  Risk  Reduction  Program,  which  is 
set  out  in  Paragraph  15(a)  of  the  proposed 
complaint.'  First,  United  appeared  to  have 
some  evidence  to  substantiate  the  claim  that 
this  program  is  unique  in  addressing  cardiac 
health  risks  among  men.  Second,  the 
comparative  claims  here  are  unlike  those  in 
some  previous  cases,  which  were  fairly 
specific  with  respect  to  competing  services  or 
products,  made  use  of  quantitative  data  to 
purport  a  distinction  between  the  advertiser 
and  competitors,*  or  invoked  studies  or 
tests.*  Requiring  a  higher  level  of 
substantiation  for  these  kinds  of  stronger 
comparative  claims  may  be  appropriate. 
However,  none  of  these  conditions  seems  to 
apply  very  well  to  United's  comparative 
claims  generally.  Ultimately,  of  course,  a 
claim's  ability  to  deceive  depends  on 
consumers'  interpretations  and  their 
expectations  on  substantiation. 
Unfortunately,  in  my  view,  there  is 
insufficient  information  on  actual  consumer 
reactions  to  these  claims.  All  in  all,  I 
conclude  that  the  evidence  is  too  weak  to 
support  challenging  United's  comparative 
claims,  and  consequently  I  dissent  from  the 
Commission's  decision  to  allege  a  violation 
and  seek  relief  in  connection  with  these 
claims. 

Finally,  I  am  puzzled  by,  and  therefore 
dissent  with  respect  to  the  requirement  in  the 
proposed  United  order  which  requires  the 
firm  to  maintain  relevant  records  for  a  period 
of  five  years.  Previous  orders  with  very  low 
calorie  diet  marketers,  and  the  order 
proposed  for  Health  Management  Resources, 
require  that  records  be  maintained  for  only 
three  years.  I  am  not  currently  aware  of  any 
justification  for  imposing  on  United,  which 
happens  to  be  one  of  the  smaller  marketers 


15(a)  appears  to  be  outside  the  theory  of  the  case 
pleaded  in  the  Complaint 

'  If  such  competitors  choose  the  same  advertising 
medium  as  United  Weight  Control,  i.e..  local 
newspapers,  they  should  be  able  to  communicate 
their  corrective,  competitive  claims  relatively 
inexpensively. 

^The  claim  that  the  program  focuses,  in  part,  on 
reducing  risk  factors  associated  with  heart  attack  is 
true.  The  issue  is  whether  the  program  is 
sufficiently  distinct  from  other  diet  programs  to 
make  it  unique.  If  it  is  true  that  the  Risk  Reduction 
Program  is  sulMtantially  the  same  as  other  diet 
programs,  the  consumer  is  not  necessarily  injured 
by  the  selection  of  that  program  over  others. 
Nevertheleu,  a  consumer  might  be  injured  if  he  or 
she  were  persuaded  to  select  the  Risk  Reduction 
Program  over  other  programs  that  provided  the 
same  service  at  less  cost 

*  Statement  Concurring  In  Part  and  Dissenting  in 
Part  in  Jason  Pharmaceuticals,  Inc.,  File  No.  902- 
3337.  National  Center  for  Nutrition,  Inc.  File  No. 
912-3024,  and  Sandoz  Nutrition  Corporation,  File 
No.  912-3023,  August  10, 1992 


»  While  I  agree  that  there  is  sufficient  reason  to 
believe  that  United's  weight-loss  maint«iance 
claims  violate  the  FTC  Act.  it  is  worthy  of  note  that 
some  of  these  claims  appear  in  a  context  that 
plausibly  yields  alternative  interpretations.  In 
particular,  the  United  ad  shown  in  Exhibit  A-4 
contains  not  only  the  strong  maintenance  claim 
cited  in  Paragraph  9(a)  of  the  complaint  ("Finally, 
a  weight  loss  program  that  works  even  after  you  go 
off  it"),  but  explicitly  features  a  caveat  that  weight- 
loss  maintenance  is  conditioned  en  adhorence  to 
United's  program.  This  caveat,  plus  the  ad's  explicit 
reference  to  weight-loss  maintenance  results  of 
patients  who  have  participated  in  an  HMR 
"maintenance  program."  might  suggest  another 
Interpretation  that  merely  losing  weight  in  an  HMR 
program  does  not  constitute  a  permanent  or  long- 
term  remedy  of  weight  control  problems.  Without 
additional  information  on  consumer  reactions, 
however,  it  remains  unclear  how  many,  if  any, 
consumers  would  hold  such  an  interpretation. 

'  In  this  regard,  I  am  allied  with  Commissioner 
Azcuenaga's  thoughtful  statement. 

*  See,  e.g.,  claims  involving  quantitative  efficacy 
comparisons  with  "commercial"  weight  loss 
programs  in  the  proposed  complaint  in  Health 
Management  Resources. 

*  See,  e.g.,  comparative  efficacy  and  safety  claims 
referring  to  supporting  studies  in  the  accompanying 
complaints  in  Sandoz  Nutrition  Corp..  0-3394 
(Aug.  10, 1992)  and  National  Center  for  Nutrition. 
G-3393(Aug  10  1992). 


of  very  low  calorie  diets,  a  greater 
compliance  burden  than  these  other  firms. 

IFR  Doc.  93-8384  Filed  4-8-93;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  the  National  Advisory 
Board  on  Medical  Rehabilitation 
Research 

Pursuant  to  Pubic  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
National  Advisory  Board  on  Medical 
Rehabilitation  Research,  National 
Institute  of  Child  Health  and  Human 
Development,  April  14-16. 1993,  Hyatt 
Regency  Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 

The  three-day  meeting  will  be  open  to 
tiia  public  from  9  a.m.  to  5  p.m.  on  April 
14-15  and  9  a.m.  to  adjournment  on 
April  16.  Attendance  by  the  public  will 
be  limited  to  space  available.  The  Board 
will  review  progress  achieved  by  the 
Center  in  developing  medical 
rehabilitation  research  and  report  on 
workshops,  conferences,  and  grants.  The 
Board  will  review  a  draft  of  the  annual 
report  on  progress  implementing  the 
Report  and  Plan  for  Medical 
Rehabilitation  Research  that  will 
include  the  areas  of  opportunity  for  new 
research,  and  for  reducing  the  economic 
impact  of  lost  function  associated  with 
disability.  The  Board  will  also  discuss 
what  areas  in  the  Report  and  Plan 
should  be  developed  in  the  near  future. 
The  meeting  will  have  a  specific  period 
of  time  set  aside  for  public  comment  on 
the  activities  of  the  Center  and  medical 
rehabilitation  research. 

Ms.  Mary  Plummer.  Committee 
Management  Officer.  NICHD,  6100 
Executive  Blvd.  room  5E01.  National 
Institutes  of  Health.  Bethesda,  Maryland 
20892.  Area  Code  301.  496-1485,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  Advisory  Board  members  as 
well  as  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Plummer. 

This  meeting  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 
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Datea:  April  2, 1993. 
Siuan  K.  Feidman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-&413  Filed  4-8-93;  8:45  am] 
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Public  Health  Service 

Agency  Forma  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  March  26 
1993. 

(Call  PHS  Reports  Clearance  Officer 
on  202-690-7100  for  copies  of  requests) 

1.  Annual  Space  Utilization  Report  for 
Nursing  and  Health  Professions— 0915- 
0056— The  construction  assistance 
programs  for  Nursing  and  Health 
Professions  use  this  form  to  monitor 


space  utilizatitm  in  the  portion  of  the 
teaching  facilities  which  received 
Federal  assistance.  Respondents:  Non- 
profit institutions.  Number  of 
Respondents:  260;  Number  of  Responses 
per  Respondent:  1;  Average  Burden  Per 
Response:  1  hour;  Estimated  Annual 
Burden:  260  hours. 

2.  Reporting  Requirements  for  the 
Alzheimers  Diemonstration  Grants  to 
States  Program— New— Data  on  persons 
served,  services  provided,  and  program 
staff  will  be  collected  semi-annually 
from  participants  in  the  Alzheimer 
Demonstration  Grants  to  States  Program. 
Data  will  be  used  for  program 
modification  and  evaluation,  annual 
Department  reports,  and  a  final  report  to 
Congress.  Respondents:  Individuals. 
State  or  local  governments.  Non-profit 
institutions. 


Title 

Hum- 
berof 

re- 
spond- 
ents 

Number 
of  r»- 
sponsM 
p*f  re- 
apond- 
•nt 

Averaga 
txjrden 
per  re- 
sponse 

(m 
hours) 

Grantees  and 
agerK^iss  .... 

Record- 
keepif>g 
agencies  .... 

75 

60 

2 

1 

12.1 
12.25 

Num- 

Number 

Average 

ber  of 

of  re- 

burden 

Title 

re- 

sponses 

per  re- 

spond- 
ents 

perre- 
spomi- 

sponse 
(in 

ent 

hours) 

Reporting  cli- 

ents   

900 

2 

.25 

Estimated  total  annual  burden  3,000  hours 

3.  Health  Professions  Student  Loan 
(HPSL)  and  Nursing  Student  Loan  (NSL) 
Programs:  Regulatory  Administrative 
and  Due  Diligence  Requirement.s — 
0915-0047— This  information  is 
necessary  to  document  that  schools  are 
properly  administering  the  HPSL  and 
NSL  programs  in  accordance  with 
statutory  and  regulatory  requirements 
and  are  exercising  sound  biUing  and 
collection  procedures  to  ensure  that 
Federal  monies  are  available  to  recycle 
for  future  HPSL  and  NSL  awards. 
Respondents:  Individuals;  non-profit 
institutions. 


Title 


Number  of  re- 
spoTKlents 


"''^f^5iT5^')r'^"?  i*^!!?*"'-  57.206(b)(2):  57.208(a);  57.210(b)(1)  (i)  &  (ii); 
O^.^ID  ^B),  (C),  (c).  &  (a)  

^1*; o^i'f,*""^^  burdens:  57.306(b)(2)(ii):  57.308(a):  57:3ib(b)(;yjij"4"(m 
57.315(a)(1)  &  (4);  57.315(a)  (2)  &  (3)  \  i\  i  \i  "  \l, 

^^}J^!^?^  burdens:  57.205(a)(2);  57.206(a)  (2)  &  (3):"'57.'208(cj- 
VAl^^'S^l'  57.210(b)(1)  (i).  Oi).  (rti).  (iv).  (vi)  a  (X);  57.210(b)(4)(i  • 
57.211(a);  57.212(a)(3):  57.215(a)  &  (a)(2):  57.216(d)  ' 
NSL  reporting  burdens:  57.305(aK2);  57.306(a)(2);  57.310(b)(1)  (ij.  (iirpriivj' 
5?3?6iS')  ^°^''"'^^'^*  "■^"^'^'  ^^•^''<^>^='^'  57.315(i)(1)  &  (a)(1)(ii); 
Estinnated  total  annual  burden  65,279  hours. 


Number  of  re- 
sponses p>er  re- 
spondent 


310 
800 

7.810 

3.600 


1 
1 

15.84 

20.27 


Average  burden  per 
response  (m  hours) 


42  63 
9.48 

.182 

.28 


4.  Notice  of  Availability  of  Sample 
Electronic  Product— (Performance 
Standards  for  Electronic  Products — 21 
CFR  partB,  1020, 1030.  1040  and  1050)— 
0910-0048— The  Food  and  Drug 
Administration  Center  for  Devices  and 
Radiological  Health  conducts  laboratory 
compliance  testing  of  electronic 
products,  and  the  "Notice  of 
Availability  of  Sample  Electronic 
Product"  informs  the  Center  of  the 
location  of  products  which  are  being 
requested  for  testing.  Respondents: 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations;  Number  of 
Respondents:  145;  Number  of  Responses 
per  Respondent:  11.03;  Average  Burden 
Per  Response:  .08  hour;  Estimated 
Annual  Burden:  128  hou;-s. 
Desk  Officer.  Shannah  Koss 


Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002. 
Washington.  DC  20503. 

Dated:  April  5. 1993. 
fames  Scanlon. 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
IFR  Doc.  93-8295  Filed  4-8-93;  8:45  ami 

BILUNO  CODE  4180-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aaaistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-1917;  FR-3350-N-26] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  April  9, 1993. 
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ADDRESSES:  For  further  information, 
contact  James  Forsbeig,  Department  of 
Housing  and  Urban  Development,  Room 
7262,  451  Seventh  Street  SW, 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPl^MEffTARY  iNFORMATIOM:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administratipn, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  imutilized.  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  April  2. 1993 
Don  I.  Patch, 

Acting  Deputy  Assistant  Secretary  for  Grant 

Programs. 

[FR  Doc.  93-«261  Filed  4-8-93;  8:45  am] 

BIUJNO  COOC  4310-2»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-O4(M320-O3] 

Temporary  Closure  of  Public  Land  to 
Public  Use 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  closure  of  public  lands 
known  as  the  Badger  Den  Allotment  to 
public  use. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  43  CFR  8364.1,  that  the 
Safford  District,  Bureau  of  Land 
Management  (BLM)  is  closing  the  public 
land  known  as  the  Badger  Den 
Allotment.  No.  51100,  to  public  use  (see 
legal  description)  to  provide  for  public 
safety  during  livestock  impoundment 
proceedings.  The  land  will  be  closed  to 
all  public  uses.  The  closure  will  be 
effective  with  this  notice  and  will  last 
until  24:00  hours.  April  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  H.  Humphrey,  Impoundment 
Coordinator.  BLM.  Safford  District,  711 
14th  Avenue.  Safford,  Arizona  85546. 
Telephone  Number  (602)  428-4040. 
SUPPt.EMENTARY  INFORMATION:  To 
prevent  disruption  of  the  impoundment 
proceedings  and  to  provide  for  the 
safety  of  the  public,  all  of  the  Badger 


Den  Allotment  (see  legal  description)  is 
closed  to  all  public  use  until  BLM 
completes  the  impoundment.  The 
closure  is  effective  with  this  notice  and 
will  remain  in  effect  until  24:00  hours, 
A^l  24, 1993. 

This  closure  will  not  apply  to  BLM 
personnel  involved  in  administration 
and  management  of  the  land,  nor  will 
the  closure  apply  to  those  persons  or 
groups  BLM  has  specifically  authorized 
to  go  onto  the  land  to  assist  them  with 
the  impoundment. 

Any  person  who  fails  to  comply  with 
the  closure  may  be  subject  to  a  fine  not 
to  exceed  $100,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  April  2. 1993. 
William  T.  Civish, 

District  Manager. 

Legal  Description  of  the  Badger  Den 
Allotment 

Gila  and  Salt  River  Meridian.  Arizona 

T.  10  S..  R.  27  E.. 

Sec.  36,  all. 
T  10S..R.  28E., 

Sec.  26,  all; 

Sec.  27.  all; 

Sec.  28,  all  public  land  within  section: 

Sec.  29,  all; 

Sec.  31,  all; 

Sec.  32,  all; 

Sec.  33,  all  public  land  within  section; 

Sec.  34,  all; 

Sec.  35,  all. 

T.  10  S..  R.  29  E., 

Sec.  5,  all; 

Sec.  8,  all; 

Sec.  9,  all; 

Sec.  10,  all; 

Sec.  15,  all; 

Sec.  16,  all; 

Sec.  17,  all; 

Sec.  18.  all; 

Sec.  19,  all; 

Sec.  20,  all; 

Sec.  21,  all; 

Sec.  22.  all; 

Sec.  27.  all; 

Sec.  28,  all; 

Sec.  29,  all; 

Sec.  30,  all; 

Sec.  31,  all; 

Sec  32,  all; 

Sec.  33,  all; 

Sec.  34,  all. 
T.  11  S.,  R.  27E.. 

Sec.  l.all; 

Sec.  12.  all; 

Sec.  13,  all. 
T.  11  S.,R.  28E.. 

Sec.  l.all; 

Sec.  2.  all; 

Sec.  3,  all  public  land  within  section; 

Sec.  4,  all;  . 

Sec.  5,  all; 

Sec.  6,  all; 

Sec.  7,  all; 

Sec.  8,  all; 

Sec.  9,  all  public  land  within  section; 

Sec.  10,  all  public  land  within  section; 


land  within  section; 
land  within  section; 


land  within  section; 
land  within  section; 

land  within  section; 
land  within  section; 


Sec.  11,  all; 

Sec.  12,  all; 

Sec.  13.  all; 

Sec.  14.  all; 

Sec.  15.  all  public  land  within  section 

Sec.  16.  all; 

Sec.  17.  all; 

Sec.  18.  all; 

Sec.  19,  all  public  land  within  section 

Sec.  20,  all; 

Sec.  21,  all  public 

Sec.  22.  all  public 

Sec.  23.  all: 

Sec.  24.  all; 

Sec.  25.  all; 

Sec.  26,  all; 

Sec.  27.  all  public 

Sec.  28,  all  public 

Sec.  29,  all; 

Sec.  30,  all  public 

Sec.  31,  all  public 

Sec.  32.  all; 

Sec.  33,  all; 

Sec.  34,  all; 

Sec.  35,  all; 

Sec.  36.  all. 
T.  11  S..R.  29E.. 

Sec.  3,  all: 

Sec.  4.  all; 

Sec.  5,  all; 

Sec.  6,  all; 

Sec.  7.  ail: 

Sec.  8.  all; 

Sec.  9.  all; 

Sec.  10,  all: 

Seo.  11,  all: 

Sec.  12,  all  public  land  within  section; 

Sec.  13,  all; 

Sec.  14,  all  public  land  within  section; 

Sec.  15,  all; 

Sec.  16,  all; 

Sec.  17,  all; 

Sec.  18,  all; 

Sec.  19,  all; 

Sec.  20.  all; 

Sec.  29.  all; 

Sec.  30.  all; 

Sec.  31,  all; 

Sec.  32.  all. 
T.  11  S..R.  30E., 

Sec.  7.  all; 

Sec.  18,  all. 

[FR  Doc.  93-8256  Filed  4-8-93;  8:45  am] 
BILUNG  CODE  4310-33-11 


[NV-030-93-4333-04] 

Temporary  Closures  of  Public  Lands  in 
the  Carson  City  District  for 
Management  of  Three  Off-Highway 
Vehicle  (OHV)  Races 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  temporary  closures. 

SUMMARY:  The  Carson  City  District 
Manager  announces  the  temporary 
closure  of  selected  public  lands  during 
the  official  running  of  three  competitive 
off-highway  vehicle  events.  This  action 
is  being  taken  to  provide  for  the  public's 
safety  and  to  protect  adjacent  resources 
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The  following  events  are  included  in 
this  notice: 

May  7-9, 1993  Western  States  Racing 
Association,  Virginia  Qty  Grand  Prix— 
Pennit  Number  NV-03516-93-11, 

May  29-30, 1993  Valley  Off-Road  Racing 
Association,  Yerington  400-Pennit 
Number  NV-03  5 16-93-08 

June  18-20, 1993  Valley  Off-Road  Racing 
Association.  Virginia  City  200— Permit 
Number  NV-035 16-93-09 

FOR  FURTHER  INFORMATION  CONTACT:  Fran 
Hull,  Walker  Area  Recreation  Planner, 
Carson  Qty  District,  Bureau  of  Land 
Management.  1535  Hot  Springs  Road, 
suite  300.  Carson  City.  Nevada  89706. 
Telephone:  (702)  885-6000. 
SUPPLEMENTARY  INFORMATION:  A  map  of 
each  closure  may  be  obtained  from  Fran 
Hull  at  the  contact  address.  The  event 
permittee  is  required  to  clearly  mark 
and  monitor  the  event  route  during  the 
closure  period. 

Specific  information  pertaining  to 
each  event  is  as  follows: 

1.  Western  States  Racing  Association 
Virginia  City  Grand  Prix— Number  NV- 
0351&-93-11.  Multiple-lap  motorcycle 
race  on  roads  and  trails  near  Virginia 
City.  Nevada  in  Storey  County  within 
T17N  R21E  Sections  21-29.  32-36  and 
T16N  R21E  Sections  2-5.  The  Bureau 
Lands  to  be  closed  to  the  public  include 
existing  roads  and  trails  identified  on 
the  ground  as  the  1993  Virginia  City 
Grand  Prix  Motorcycle  Race  route  and 
Bureau  Lands  within  100  yards  of  either 
side  except  at  designated  pit  and 
spectator  areas.  These  areas  are  located 
in  Virginia  City  at  the  Old  Railroad 
Depot.  Section  24.  Tl7N  R21E  will  be 
closed  to  spectators  alid  camping  due  to 
environmental  sensitivity.  This  closure 
will  be  in  effect  from  6  p.m.  on  May  7 
through  8  p.m.  on  May  9. 1993. 
Spectators  shall  remain  in  safe  locations 
as  directed  by  event  officials  and  BLM 
personnel. 

2.  Valley  Off-Road  Racing  Association 
Yerington  400  Off-Road  Race— Permit 
Number  NV-035 16-93-08.  Multiple-lap 
OHV  race  on  roads  and  washes  near 
Yerington.  Nevada  in  Douglas  and  Lyon 
Counties,  within  T13N  R24E;  T14N 
R24E;  T15N  R24E;  T16N  R24E;  T13N 
R25E;  T16N  R25E;  T16N  R26E;  and 
T17N  R26E.  Bureau  Lands  to  be  closed 
include  existing  roads  and  washes 
identified  on  the  ground  as  the  1993 
Yerington  400  Off-Road  Race  route,  and 
Bureau  Lands  within  100  yards  of  either 
side  except  at  designated  pit  and 
spectator  areas.  This  closure  will  be  in 
effect  from  6  p.m.  May  29  until 
midnight  on  May  30, 1993.  Spectator 
areas  are:  the  Start/Finish  area, 
Gallagher  Pass  Road  and  Hooten  Wells 
Road  at  Check  Point  5.  Spectators  shall 


remain  in  safe  locations  as  directed  by 
event  officials  and  BLM  personnel. 

3.  Valley  Off-Road  Racing  Association 
Virginia  City  200  Off-Road  Race  Number 
NV-035 16-93-09.  Multiple-lap  off-road 
race  on  roads  and  trails  near  Virginia 
City,  Nevada  in  Storey  County  within 
T17N  R21E.  The  Bureau  Lands  to  be 
closed  to  the  public  include  existing 
roads  and  trails  identified  on  the  ground 
as  the  1993  Virginia  City  200  Off-Road 
Race  route  and  Bureau  Lands  within 
100  yards  of  either  side  except  at 
designated  pit  and  spectator  areas. 
These  areas  are  located  in  Virginia  City 
at  the  Old  Railroad  Depot.  Section  24, 
T17N  R21E  will  be  closed  to  spectators 
and  camping  due  to  environmental 
sensitivity.  This  closure  will  be  in  effect 
from  6  p.m.  on  June  18  through  6  a.m. 
on  June  20, 1993.  Spectators  shall 
remain  in  safe  locations  as  directed  by 
event  officials  and  BLM  personnel. 

Dated:  March  31, 1993. 
James  W.  Elliott. 
District  Manager. 
IFR  Doc.  93-6291  Filed  4-8-93;  8:45  ami 

BRUNO  COOC  4310-MC-M 


[UT-O5O-O3-4210-05J 

Mountain  Valley  Management 
Framework  Plan  Amendment; 
Correction 

April  1, 1993. 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Correction  notice. 


SUMMARY:  The  legal  description  listed  in 
the  Federal  Register  Volume  58, 
Number  44,  on  March  9, 1993,  as  it 
pertains  to  the  Mountain  Valley 
Management  Framework  Plan 
Amendment  needs  to  be  changed  as 
follows: 

Incorrect:  T.  28  S.,  R.  1  W. 

Corrected:  T.  23  S.,  R..  1  W. 
James  M.  Parker, 
State  Director. 
(PR  Doc.  93-6287  Filed  4-8-93:  8:45  am) 

BILUNG  CODE  4910-OO-M 


residential  lot.  the  following  described 
Federal  land  has  been  examined  and 
found  suitable  for  direct  sale  under 
sections  203  and  209  of  the  Federal 
Policy  and  Management  Act  of  1976  at 
not  less  than  the  appraised  fair  market 
value. 


[NV-030-02-4210-05;  N-57155] 

Realty  Action;  Noncompetitive  Sale  of 
Federal  Land,  Douglas  County,  NV 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Realty  action:  noncompetitive 
sale  of  Federal  land  in  Douglas  County. 
Nevada. 


SUMMARY:  In  response  to  a  request  from 
the  owner  of  an  adjoining  private 


Mount  Diablo  Meridian.  Nevada 
T.  11  N..R.  21  E. 

Sec.  4:  EyiSWV4SEV«SWV«SWV«SEV4. 
SEV4SEV4SWV4SWV4SEV4, 
SV2SV2SEV4SWV4SEV4; 
aggregating  3.4375  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The  parcel 
was  considered  part  of  the  residential 
landowner's  private  property  until  a 
determination  was  made  that  the  survey 
subdividing  the  private  land 
erroneously  included  approximately 
this  area  of  public  land.  The 
homeowner's  water  well,  pipeline,  and 
a  portion  of  the  landscaped  back  yard 
area  lie  within  the  proposed  sale  area. 
The  sale  would  make  whole  the 
landovraer's  estate.  This  action  is 
consistent  with  the  Bureau's  land  use 
planning  for  this  area  and  would  be  in 
the  public  interest.  No  conflicts  with 
State  or  local  plans  have  been 
identified. 

The  land  would  be  offered  for  sale  at 
fair  market  value,  which  will  be 
determined  by  appraisal  before  the  sale. 
The  land  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  not  until  all 
environmental  and  other  required 
documents  have  been  completed. 

Upon  determination  that  the  mineral 
interests  associated  with  the  parcel  have 
no  known  value,  conveyance  of 
available  mineral  interests  would  occur 
simultaneously  with  the  sale  of  the 
land,  and  the  purchaser  would  be 
required  to  pay  a  $50.00  non-returnable 
filing  fee  for  the  administrative  cost  of 
that  conveyance. 

The  patent,  when  issued,  would 
contain  a  reservation  to  the  United 
States  for  a  right-of-way  thereon  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States,  Act  of 
August  30.  1890  (26  Stat.  391.  43  U.S.C. 
945). 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  until  the  first  of  the  following 
events  occurs:  (1)  Issuance  of  patent  as 
proposed.  (2)  the  passage  of  270  days 
from  the  date  this  notice  is  published  in 
the  Federal  Register,  or  (3)  publication 
of  a  notice  in  the  Federal  Register  that 
the  segregation  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
More  detailed  information  is  available 
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from  the  Area  Manager  or  Steep  Weiss, 
Bureau  of  Land  Management,  Walker 
Resource  Area,  1535  Hot  Springs  Road, 
suite  300.  Carson  Qty.  Nevada  89706; 
telephone  (702)  885-6000. 
DATES:  Interested  parties  may  submit 
comments,  including  issues  and 
alternatives  to  be  analyzed  in  an 
environmental  assessment,  to  the  Area 
Manager  at  the  address  above  for  a 
period  of  45  days  from  publication  of 
this  notice  in  the  Federal  Register.  Any 
objections  would  be  reviewed  by  the 
Carson  City  District  Manager,  who  may 
sustain,  vacate,  or  modify  the  decision 
in  this  realty  action.  In  the  absence  of 
any  objections,  the  decision  in  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Literior. 

Dated:  March  30, 1993. 
Joha  M«ltlu«nen. 

Area  \4anager.  Walker  Resource  Area. 
[FR  Doc.  93-«289  Filed  4-6-93;  B:45  am) 

BlUJNa  COOe  4Jt»-HC-M 

[NV-930-03^210-04;  N  57154] 

Realty  Action;  Exchange  of  Public  and 
Private  Lands,  Oouglaa  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKM:  Notice  of  realty  action,  proposed 

land  exchange. 

SUMMARY:  The  following  described 
public  land  in  Douglas  County,  Nevada, 
has  been  proposed  for  disposal  by 
exchange  under  section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976  (43  U.S.C. 
1716): 

Mount  Diablo  Meridian,  Nevada 

T.  11  N..  R.  21E. 

Sec.  4:  SWvyjWV«SEV4,  N\VV4S\V'ASEV«. 

N«/^SWV«SWV4SEV«. 

N  ViS  VjS  WV«SW  V«SE  V4 . 

S«ASWv«S\VV4SWV«SEV«, 

W'/jSW'/4SEV4SWV4SWV4SEv«; 

aggn>gp.ting  approximately  29.0625  acres. 

In  exciiange,  the  United  States  would 
require  the  following  described  private 
land  in  Douglas  County,  Nevada: 

T  10  N..  R.  23  E.,  MDM 
Sec  3:  *SEV«SEV4*; 
Sec  9;  SEV4NEV4.  NE'ASE'/i; 
Sec.  10:  *NViNEV4*.  •EViSWV.*, 

SWV4SWV4; 
•only  the  portions  lying  west  of  the  West 

Walker  River* 
aggregating  approximately  200  acres. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  exchange  is  to  acquire 
private  land  adjacent  to  public  laud 
along  the  West  Walker  River  which  is 
characterized  by  high  public  resource 


values  of  scenery,  wildlife  habitat,  and 
outdoor  recreation.  The  Federal  land  to 
be  exchanged  is  adjacent  to  a  private 
residential  area,  and  a  residential 
structure  occupies  a  portion  of  the  land 
which  had  been  erroneously  considered 
private  land.  The  exchange  would  be 
consistent  with  provisions  of  the  Walker 
Resource  Management  Plan  and  would 
serve  the  public  interest.  An 
environmental  assessment  will  bo 
prepared. 

The  proposed  exchange  would  be 
based  on  equal  land  values  determined 
by  fair  market  value  appraisals. 
Acreages  of  either  the  private  land  or 
the  public  land  would  be  reduced  as 
needed  to  equalize  values. 

Land  transferred  frtim  Federal 
ownership  would  be  subject  to  a 
reservation  of  right-of-way  to  the  United 
States  for  ditches  and  canals,  pursuant 
to  the  Act  of  August  30.  1890  (43  U.S.C. 
945); 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  until  the  fir.st  of  the  following 
events  occurs:  (1)  Issuance  of  patent  as 
proposed,  (2)  the  passage  of  two  years 
from  the  date  this  notice  is  published  in 
the  Federal  Register,  or  (3)  publication 
of  a  notice  in  the  Federal  Register  that 
the  segregation  is  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

More  detailed  information  is  available 
from  the  Area  Manager  or  Steep  Weiss, 
Bureau  of  Land  Management,  Walker 
Resource  Area,  1535  Hot  Springs  Road, 
suite  300.  Carson  City.  Nevada  89706; 
telephone  (702)  885-6000. 

DATES:  Interested  parties  may  submit 
comments,  including  issues  and 
alternatives  to  be  analyzed  in  an 
environmental  assessment,  to  the  Area 
Manager  at  the  address  above  for  a 
period  of  45  days  from  publication  of 
this  notice  in  the  Federal  Register.  Any 
objections  would  be  reviewed  by  the 
Carson  City  District  Manager,  who  may 
sustain,  vacate,  or  modify  the  decision 
in  this  realty  action.  In  the  absence  of 
any  objections,  the  decision  in  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  30. 1993. 
|ohn  Matthiessen, 

Area  Manager,  Walker  Resource  Area. 
[FR  Doc.  93-8290  Filed  4-8-93;  845  am] 

BH.LINC  CODE  4310-HC-M 


[CO-C70-O3-7122-02-7425;  COC-508S4] 

Notice  of  Availability— AmarKlment  of 
the  Grand  Junction  Raaourca 
Management  Plan  and  Notloa  of  Raatty 
Action;  Detarmination  To  Proceed  With 
Exchange 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  The  Notice  of  Availability  of  the 
amendment  to  the  Grand  Junction 
Resource  Management  Plan  (RMP),  to 
allow  certain  lands  to  be  disposed  of  by 
exchange,  tmd  Notice  of  Realty  Action 
for  a  land  exchange  with  Hawxhurst 
Ranch  Company. 

SUMMARY:  Pursuant  to  section  102  of  the 
National  Environmental  Policy  Act  of 
1969  and  section  202  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA),  the  Bureau  of  Land 
Management,  Grand  Junction  District 
(BLM),  will  amend  the  Grand  Junction 
Resource  Area  RMP,  and  under  section 
206  of  FLPMA,  the  BLM  will  transfer 
title  to  the  described  public  lands  in 
exchange  for  title  to  certain  lands  in 
Mesa  County,  Colorado. 
SUPPLEMENTARY  INFORMATION:  PLAN 
AMENDMENT:  The  Plan  Amendment 
changes  the  category  of  the  following 
public  lands  in  Mesa  County,  Colorado, 
from  retention  to  disposal  by  land 
exchange: 

Sixth  Principal  Meridian,  ColorMie 

T.  9S..  R.  94  W., 

Sec.  8,  EV2SWV4.  SEV4; 

Sec.  9,  SWV4; 

Sec  16.  N'ANW'A; 

Sec.  17.  NEV4.  NV2SEV4; 

Sec.  18.  Lots  1.  2  and  3.  NE'A,  EViNWVi. 
NEV4SWV4.  NW'ASE'/.. 
T.  9  S..  R.  95  W.. 

Sec  13.  SEV4NEV4NEV4. 

The  lands  described  above  contain  1238.72 
acres,  more  or  less. 

This  amendment  may  be  protested  by 
persons  or  organizations  that  previously 
participated  in  this  exchange  process.  A 
protesting  party  may  raise  only  those 
issues  submitted  for  the  record  during 
the  process.  Protests  to  this  amendment 
shall  be  filed  within  30  days  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  and  shall  contain: 

1.  The  name,  mailing  address, 
telephone  number  and  interest  of  the 
person  frUng  the  protest; 

2.  A  statement  of  the  issue  or  issues 
being  protested; 

3.  A  statement  of  the  part  or  parts  of 
thu  amendment  being  protested; 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  were  submitted 
during  the  planning  process  by  the 
protesting  party  or  an  indication  of  the 
date  the  issue  or  issues  were  discussed 
for  the  record;  and 
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5.  A  concise  statement  explaining 
why  the  State  Director's  decision  is 
believed  to  be  wrong. 

Protests  on  the  Plan  Amendment  shall 
be  sent  to  the  Director,  Bureau  of  Land 
Management,  1800  C  Street,  NW., 
Washington,  DC  20240.  In  the  absence 
of  any  protests,  the  amendment  to  the 
Resource  Management  Plan  will  become 
effective  60  days  alter  publication  of 
this  notice  in  the  Federal  Register. 

Notice  of  Realty  Action  (NORA) 

For  the  proposed  land  exchange,  the 
above-described  lands  are  the  selected 
BLM  lands  in  the  Preferred  Alternative 
(Grassy  Gulch).  The  exchange  will  be 
made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  and  canals 
constructed  by  authority  of  the  United 
States,  Act  of  August  30, 1890  (43  U.S  C 
945). 

2.  A  reservation  to  the  United  States 
of  oil.  gas  and  coal,  along  with  the  right 
of  ingress  and  egress  to  explore  for  and 
extract  these  minerals,  and  subject  to 
the  rights  of  prior  permittees  or  lessees 
to  use  so  much  of  the  surface  of  the  land 
as  is  required  for  proper  mining 
operations,  without  compensation  to  the 
patentee  for  damages  resulting  from 
proper  mining  operations  for  the 
duration  of  the  following  oil  and  gas 
leases  and  any  authorized  extension  of 
the  leases— Colorado  44749,  46740.    " 
49215,  49216.  49511. 52263; and 
Colorado  09523C  (  which  is  held  by 
production). 

The  offered  private  lands  include  the 
following: 
The  Grassy  Gulch  parcel: 

SLxtli  PrincipaJ  Meridian,  Colorado 

T.  9  S.,  R,  94  W., 
Sec.  3,  Lots  1,  2,  3  and  4,  SViNW'/i.  SW'A 

N'/<iSBv«.  SW'ASE'A; 
Sec.  10,  NWV«NEV4,  NV2NWV4;  and. 
The  Horsethief  Ranch: 

Ute  Principal  Meridian,  Cclorado 

T.  1  N.,R.3  W. 
Sec.  7,  Lots  3,  4  and  5,  SWV4NEV4 

EVzNfW'A; 
Sec.  8,  Lots  2.  4,  5  and  6,  NE'ASEV* 

SE'ANE'A; 
Sec.  9,  SV2NWV4.  NW'ASW'A. 

Excluding  the  house,  its  appurtenances 
and  up  to  40  acres. 

The  offered  land  will  include  an 
easement  for  public  access  through  the 
excluded  acreage,  as  necessary. 

The  offered  land  described  above 
contains  approximately  1280  acres.  To 
the  extent  the  value  of  the  offered 
private  land  exceeds  the  value  of  the 
selected  piiblic  land.  BLM  may 
purchase  the  remaining  offered  land 
using  appropriated  funds. 

For  a  period  of  45  days  from  the  date 
of  this  NORA,  interested  parties  may 


submit  comments  regarding  the 
exchange  to  the  District  Manager.  Grand 
Junction  District  Office,  2815  H  Road. 
Grand  Junction,  Colorado,  81506. 
Objections  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate  or 
modify  this  NORA.  In  the  absence  of 
any  planning  protests  or  objections 
regarding  the  exchange,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of. 
Interior,  effective  60  days  from  the  date 
of  publication  of  this  NORA. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Environmental  Assessment  concerning 
this  proposed  land  exchange  and 
Amendment  of  the  Grand  Junction 
Resource  Area  RMP  is  available  for 
review  at  the  Grand  Junction  District 
Office.  2815  H  Road,  Grand  Junction, 
Colorado,  81506.  Further  information 
can  be  obtained  by  contacting  Alan 
Kraus,  Realty  SpeciaUst,  at  (303)  244- 
3000. 


Dated:  March  29, 1993. 
Tim  Hartzell, 
District  Manager. 
IFR  Doc.  93-7904  Filed  4-«-93;  8:45  am) 

BILUNC  CODE  431»-je-U 


(O-010-4210-05/O-910-G30008] 

Bureau  Motion  Recreation  and  Public 
Purposes  (R4PP)  Act  Classification 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Department  of  the  Inferior. 
ACTION;  Notice  or  realty  action. 

SUMMARY:  The  following  public  lands  in 
Santa  Fe  County,  New  Mexico,  have 
been  examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
Santa  Fe  County  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq). 
Santa  Fe  County  proposes  to  use  the 
lands  for  solid  waste  transfer  sites. 


New  Mexico  PrincipaJ  Meridian.  New 
Mexico 

T.  20  N..  R.  9  E..  NMPM. 
Sec.  13:  SESWSWNE,  NWNWNWSE 

NENWNWSE,  N1/2SWNWNWSE  Nl/ 

2SENWNWSE; 
Sec.  23:  SESESW. 

Containing  20  acres,  more  or  less. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  and/or  conveyance  is 
consistent  with  current  BLM  land  use ' 
planning  and  disposal  of  the  public  land 
for  use  as  waste  transfer  sites  is  in  the 
public's  best  interest  and  best  use  of  the 
public  land. 

EFFECTIVE  DATE:  Interested  parties  may 
submit  comments  on  the  recreation  and 
public  purpose  lease  on  or  before  Mav 
24,  1993. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lora  Yonemoto  at  the  BLM  Taos 
Resource  Area  Office,  224  Cruz  Alta 
Road.  Taos.  New  Mexico  87571  or  at 
(505) 758-8851. 

ADDRESSES:  Comments  should  be  sent  to 
District  Manager.  BLM  Albuquerque 
District  Office.  435  Montano  NE. 
Albuquerque.  New  Mexico  87107. 
SUPPLEMENTARY  INFORMATION:  Lease  or 
conveyance  of  the  lands  will  be  subject 
to  the  following  terms,  conditions,  and 
reservations. 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  interior. 

2.  A  right-of-way  for  ditches  and  canals 
constructed  by  the  authority  of  the 
United  States  Act  of  August  30, 1890 
26Stat.  391,  43  U.S.C.  945. 

3.  All  valid  existing  rights  documented 
on  the  official  public  land  records  at 
the  time  of  lease/patent  issuance. 

4.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right 
to  prospect  for,  mine,  and  remove  the 
minerals. 

5.  Any  other  re.servations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access 
and  proper  management  of  Federal 
lands  and  interests  therein. 

6.  Provisions  of  the  Resource 
Con.servation  and  Recovery  Act  of 
1976  (RCRA)  as  amended,  42  U.S.C. 
6901-6987  and  the  Comprehensive 
Environmental  Response. 
Compensation  and  Liability  Act  of 
1980  (CERCLA)  as  amended.  42 
U.S.C.  9601  and  all  applicable 
regulations. 

Upon  publication  of  this  Notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws. 

Interested  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
on  or  within  45  days  of  the  date  of 
publication  of  this  notice. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  waste  transfer  sites. 

Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
ftjture  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 
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AppUcatkm  Commenti 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  solid  waste 
transfer  sites. 

Adverse  comments  will  be  evaluated 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  March  31. 1993. 
MkhMl  R.  Ford, 
District  Manager. 
[FR  Doa  93-8235  Filed  4-a-93;  8  45  ami 

BIUJNO  COW  43tO-fB-M 

Minerals  Manag«ni«nt  Service 

Outer  Continental  Shelf  Gas  ar>d  Oil 
Lease  Sales;  List  of  Restricted  Joint 
Bidders 

Pursuant  to  the  Authority  vested  in 
the  Director  of  the  Minerals 
Management  Service  by  the  joint 
bidding  provisions  of  30  CFR  256.41, 
each  entity  within  one  of  the  following 
groups  shall  be  restricted  from  bidding 
with  any  entity  in  any  other  of  the 
following  groups  at  Outer  Continental 
Shelf  gas  and  oil  lease  sales  to  be  held 
during  the  bidding  period  from  May  1, 
1993,  through  October  31. 1993.  The 
List  of  Restricted  Joint  Bidders 
published  October  7. 1992,  in  the 
Federal  Register  at  57  FR  46194  covered 
the  period  of  November  1. 1992.  through 
April  30. 1993. 

Group  I.  Chevron  Corporation;  Chevron 

U.S.A.  Inc. 
Group  II.  Exxon  Corp.;  Exxon  San 

Joaquin  Production  Co. 
Group  m.  Shell  Oil  Co.;  Shell  Offshore 

Inc.;  Shell  Western  E&P  Ina;  Shell 

Frontier  Oil  &  Gas  Inc. 
Group  IV.  Mobil  Oil  Corp.;  Mobil  Oil 

Exploration  and  Producing  Southeast 

Inc.;  Mobil  Producing  Texas  and  New 

Mexico  Inc.;  Mobil  Exploration  and 

Producing  North  America  Inc. 
Group  V.  HP  America  Inc.;  the  Standard 

Oil  Co.;  HP  Exploration  k  Oil  Inc.;  HP 

Exploration  (Alaska)  Inc. 

Dated:  April  1,1993. 
Coroiita  U.  lUllaur. 

Acting  Director,  Minerals  Management 
Service. 

[FR  Doc  93-«387  FUed  4-8-93;  8  45  am) 

BMJJNa  COM  Oie-WMI 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Board  for  International  Food  and 
Agricultural  Development  and 
Economic  Cooperation 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  notice 
is  hereby  given  of  the  One  Hundred  and 
Fifteenth  Meeting  of  the  Board  for 
International  Food  and  Agricultural 
Development  and  Economic 
Cooperation  (BiFADLC)  on  April  29, 
1993  from  8:30  a.m.  to  3  p.m. 

The  purposes  of  the  meeting  are:  (1) 
To  discuss  a  draft  statement  on  the 
importance  of  major  components  of  the 
U.S.  program  to  the  U.S.  itself;  (2)  to 
discuss  a  draft  policy  paper  on  higher 
education;  (3)  to  hear  a  report  on  world 
food  situation  and  the  role  of  the 
International  Agricultural  Research 
Centers  and  U.S.  universities  in 
alleviating  hunger;  and  (4)  to  review  a 
draft  A.I.D.  policy  paper  on  research. 

This  meeting  will  be  held  in  The 
George  Washington  University  Club, 
located  at  800  21st  Street,  NW.  3rd  Floor 
of  the  Marvin  Center.  This  facility  is 
three  blocks  from  the  Foggy  Bottom 
Metro  Station.  For  any  further  directions 
to  the  Meeting,  you  may  contact 
Gretchen  S.  Berry  on  Telephone.  703- 
816-0277.  Any  interested  person  may 
attend  and  may  present  oral  statements 
in  accordance  with  procedures 
established  by  the  Board  and  to  the 
extent  time  available  for  the  meeting 
permits. 

C.  Stuart  Callison,  Deputy  Executive 
Director,  Agency  Center  for  University 
Cooperation  in  Development,  Bureau  for 
Research  and  Development,  Agency  for 
International  Envelopment  will  be  the 
A.I.D.  Advisory  Committee 
Representative  at  this  Meeting.  Those 
desiring  further  information  may  write 
to  Dr.  Callison,  in  care  of  the  Agency  for 
International  Development,  Room  900 
SA-38,  Washington,  DC  20523-3801  or 
telephone  him  on  (703)  816-0294. 

Date:  April  6. 1993. 
C  Stuut  Calli«m, 

Acting  Executive  Director,  Agency  Center  for 
University  Cooperation  in  Development. 
[FR  Doc.  93-8378  Filed  4-«-93;  8:45  am) 

BNJJNO  CODE  tllt-m-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  (Sub-No.  2)] 

Rate  Guidelines;  Non-Coal 
Proceedings 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Announcement  of  AAR 

demonstration;  postponement  of 

comment  due  date. 

SUMMARY:  The  Association  of  American 
Railroads  (AAR)  has  agreed  to 
demonstrate  its  simpliBed  stand-alone 
cost  (SSAC)  model  and  answer 
questions  at  a  workshop  open  to  the 
public.  Following  the  workshop,  parties 
may  address  those  issues  of  access  to 
the  SSAC  model  that  remain 
unresolved.  The  date  for  filing 
substantive  comments  on  the  proposed 
rate  reasonableness  methodologies  is 
postponed. 

DATES:  The  AAR  demonstration  will 
begin  at  10  a.m..  April  28, 1993,  in 
Hearing  Room  A.  Interstate  Commerce 
Commission.  12th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC.  Written  questions  for  the  AAR 
concerning  the  SSAC  model  should  be 
submitted  by  April  14,  1993.  Conunents 
addressing  access  to  the  SSAC  model 
are  due  May  14. 1993.  The  date  for  filing 
formal  comments  on  the  various 
proposed  maximum  rate  methodologies 
is  postponed  until  further  notice. 
AOOflESSES:  Refer  to  Ex  Parte  No.  347 
(Sub-No.  2). 

(1)  Send  one  copy  of  questions 
concerning  the  SSAC  model  to:  Office  of 
the  Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  and  two  copies 
directly  to:  Office  of  Economics. 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 

(2)  An  original  and  10  copies  of 
comments  addressing  access  to  the 
SSAC  model  should  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  P.  Kowalski,  (202)  927-6182. 
[TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  On 
February  25, 1993  the  Office  of 
Economics  hosted  a  technical  workshop 
in  this  proceeding.  The  AAR  also 
participated  in  the  workshop  and 
explained  how  its  proposed  simplified 
stand-alone  cost  (SSAC)  test  worked  for 
evaluating  the  reasonableness  of  rates 
charged  captive  shippers.  The  model 
relies  upon  confidential  railroad  waybill 
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data  and  uses  proprietary  software 
developed  by  ALK  Associates,  bic. 

In  a  petitira  filed  March  10. 1993.  the 
AAR  offered  to  conduct  a  more  detailed 
demonstration  to  "walk  parties  through 
use  of  the  model."  We  believe  such  a 
demonstration  would  be  useful.  We  are 
supporting  this  effort  by  providing  the 
Commisnon's  Hearing  Room  A  on  April 
28.  1993  for  the  demonstration.  It  will 
begin  at  10  a.m. 

I'he  Office  of  Economics  will 
independently  develop  hypothetical 
examples  of  rail  shipments  and  submit 
them  to  the  AAR  to  use  in 
demonstrating  how  the  model  works 
and  the  types  of  refults  it  produces.  At 
the  demotistration,  the  AAR  will  use 
computer  terminals  to  show  how  to 
access  and  run  the  model  and  how  the 
results  are  presented.  There  will  be  no 
charge  to  attend  the  demonstration  and 
no  one  will  be  required  to  sign  a 
protective  order. 

To  aid  the  AAR  in  preparing  a  useful 
demonstration,  we  ask  that  written 
questions  regarding  the  SSAC  model  be 
submitted  in  advance  to  the 
Commission.  The  questions  will  be 
forwarded  to  AAR  staff  and  copies  will 
be  made  available  at  the  door  of  the 
meeting  room  on  the  day  of  the 
demonstration.  In  addition,  questions 
from  the  floor  will  be  allowed. 

In  its  March  lOth  petition  the  AAR 
submitted  a  protective  order  which 
would  allow  access  to  the  SSAC  model. 
Because  the  SSAC  model  uses 
conKdential  and  proprietary 
information,  the  AAR  has  been  reluctant 
to  allow  access  to  the  model  without 
assurance^  protecting  against  the 
dissemination  of  confidontial  or 
proprietary  data.  Several  shipper 
interests  replied  to  the  AAR  petition. 

We  will  not  rule  on  the  A/lR's  request 
for  a  protective  order  nor  on  the 
alternative  requests  of  the  shippers  for 
greater  access  to  the  SSAC  model.  Some 
of  the  concerns  over  protective 
conditions  and  the  need  for  access 
raised  in  the  petition  and  replies  may  be 
resolved  as  the  AAR  responds  to 
questions  raised  by  the  parties  at  the 
workshop.  Therefore,  we  will  defer 
deciding  these  issues  until  after  the 
workshop.  To  assist  us  in  crafting  an 
equitable  solution  regarding  access  to 
the  SSAC  model,  persons  will  be 
allowed  to  file  written  comments  no 
later  than  May  14.  1993.  After 
considering  the  AAR's  petition  ftjr  a 
protective  order,  the  replies  thereto  and 
any  additional  comments  filed  by  May 
14th.  we  will  issue  a  decision  ruling  on 
the  various  issues  regarding  access  to 
the  SSAC  model. 

Finally,  the  date  for  filing  substantive 
comments  on  the  various  rate 


reasonableness  methodologies  proposed 
in  this  proceeding  is  postponed  until 
issues  concerning  access  to  the  SSAC 
model  have  been  resolved. 


[Section  5a  Application  No.  34] 

MIddlewest  Motor  Freight  Bureau,  loc 
and  Central  States  IMctor  Fretgtit 
Bureau,  Inc.;  Merger  Agramnent 

AGENCY:  Interstate  Commerce 

Commission. 

ACTiON:  Notice  of  filing  joint  application 

for  merger,  and  for  comments. 

SUMMARY:  Middlewest  Motor  Freight 
Bureau.  Inc.  (MWB)  and  Central  States 
Motor  Freight  Bureau,  Inc.  (CMfi) 
(applicants)  have  filed  a  joint 
application  seeking  approval  of  the 
merger  of  CMB  into  MWB,  and  approval 
of  the  amended  agreement  of  MWB  so 
as  to  permit  the  MWB  General  Rate 
Committee  to  engage  in  ratemaking 
within  the  CMB  territory.  Other 
amendments  pro\'ide  for  the  inclusion 
of  CMB  member  carriers  in  the 
membership  of  the  MWB  General  Rate 
Committee  and  its  Board  of  Directors. 
No  changes  are  contemplated  in  the 
ratemaking  procedures  under  the  MWB 
agreement,  which  was  previously 
approved  by  the  Commission. 
DATES:  Comments  (original  and  10 
copies)  must  be  filed  by  May  10,  1993 
and  concurrently  served  on  applicants' 
representatives.  Comments  must  contain 
the  basis  for  supporting  or  opposing  the 
proposed  merger.  Applicants'  reply 
must  be  filed  and  concurrently  served 
on  the  other  commenting  parties  by  Mav 
19,  1993. 

ADDRESSES:  Send  an  original  and  10 
copies  of  all  documents  (referring  to 
Section  5a  Apphcation  No.  34)  to:  Office 
of  the  Secretiiry,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington.  DC  20423. 

In  addition,  concurrently  send  one 
copy  of  comments  to  each  of  tlie 
following  applicants'  representatives: 
Byrce  Rea.  Jr.,  1920  N  Street  NW..  suite 

420.  Washington,  DC  20036. 
John  W.  McFadden.  Jr..  1600  Wilson 

Blvd.,  #1210,  Arlington,  VA  22209. 

FOR  FUHTHEB  INFORMATION  com  ACT: 
Jessie  Hodge,  (202)  927-5302  or  Richard 
Felder,  (202)  927-5610. 

(TDD  for  hearing  impaired:  (202)  927- 
5721] 

SUPPLEMENTARY  INFORMATION:  The  joint 
application  seeks  approval  of  the  merger 
of  CMB  into  MWB  and  approval  of 
amendments  to  MWB's  section  5a 
Agreement  No.  34  which  will  permit 
collective  ratemaking  to  continue  within 
the  CMB  territory  under  the  procedures 


and  agreement  of  MWB.  The  MWB 
agreement  currently  provides  for 
collective  consideration  and  publication 
of  rates  between  points  in  the  MWB 
-    territory,  on  the  one  hand,  end  points  in 
the  CMB  territory,  on  the  other.  The 
effect  of  the  merger  will  be  to  transfer 
to  MWB  the  responsibility  for 
publication  of  rates  within  the  CMB 
territory. 

The  present  MWB  agreement  defines 
its  territory  so  as  to  iaclude  all  points 
i  1  Colorado.  lUinois.  that  portion  of  the 
Chicago  Commardal  Zone  within 
Indiana.  Iowa.  Kansas,  the  Upper 
Peninsula  of  Michigan,  Minnesota. 
Missouri,  Nebraska,  North  Dakota, 
South  Dakota,  Wisconsin,  and 
Wvorning. 

The  present  CMB  agreement  defines 
its  territory  so  as  to  include  all  points 
in  Illinois,  Indiana.  Michigan, 
Wisconsin,  and  those  points  in  New 
York,  Pennsylvania,  West  Virginia, 
Kentucky,  Iowa,  and  Missouri  so 
designated  in  Central  Territory  Motor 
C  irrier  Rates,  8  M.C.C.  233  (1938).  The 
CMB  territory  as  defined  in  the  present 
MWB  agreement  includes  points  in 
Indiana  (except  that  portion  within  the 
Chicago  Commercial  Zone),  the  Lower 
Peninsula  of  Michigan,  Ohio,  and 
defined  portions  of  New  York, 
Pennsylvania,  West  Virginia,  and 
Kentucky.  That  definition  would  be 
changed  under  a  proposed  amendment 

(1)  by  removing  the  exclusion  for  points 
in  the  Chicago  Commercial  Zone,  and 

(2)  by  adding  the  foflowing  to  the 
definition:  "and,  in  addition,  those 
points  in  New  York,  Pennsylvania,  West 
Virginia  and  Kentucky,  designated  in 
the  report  of  the  I.C.C.  in  Central 
Territory  Motor  Carrier  Rates,  8  M.C.C. 
233  (1938),  and  not  otherwise  described 
herein." 

Applicants  believe  tliat  significant 
economies  of  operation  will  result  fi-om 
the  merger.  They  note  that  the  functions 
of  collective  ratemaking,  rate 
procedures,  processing  of  independsnt 
actions,  pubUcation  of  agency  tariffs  ar.d 
individuals  tariffs,  computer  ser/ices. 
other  printing  and  support  services, 
research  activities.  Federal  regulatory 
activities,  and  other  functions,  interests, 
and  activities  of  both  MWB  and  CMB 
are  very  similar.  A  merger  will  reduce 
the  number  of  meetings  that  will  be  held 
for  purposes  of  considering  rate  matters. 
Consequently,  they  believe  that  the 
economies  and  efficiencies  can  be 
achieved  without  a  reduction  in  service 
to  member  carriers,  participants,  tariff 
subscribers,  shippers,  and  tlie  general 
public.  The  mei^ed  operation  would  be 
conducted  under  the  terms  of  the 
MWB's  agreement  (with  minor 
amendments)  that  received  final 
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approval  {Section  5a  Application  No.  34 
(Amendment  No.  6),  Middlewest  Motor 
Freight  Bureau,  Inc.,  Agreement  (not 
printed),  served  June  9,  1987),  as 
consistent  with  the  requirements  of  49 
U.S.C.  10706(b). 

This  procedure  essentially  follows  the 
procedure  employed  by  the  Commission 
in  Section  5a  Application  No.  46, 
Southern  Motor  Carriers  Rate 
Ccnfprence,  Inc.,  and  Central  and 
Southern  Motor  Freight  Tariff 
Association,  Inc. — Merger  Agreement 
(not  printed),  served  March  24,  1989.  If 
no  comments  are  filed,  the  proceeding 
will  be  determined  upon  the  basis  of  the 
existing  record. 

No  Commission  decision 
accompanies  this  notice.  Copies  of  the 
application  are  available  for  public 
inspection  and  copying  at  the  Office  of 
the  Secretary,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 
and  from  the  applicants'  representatives 
identified  above.  Applicants  are 
encouraged  to  make  copies  promptly 
available  to  those  who  request  them  so 
that  potential  commenters  will  be  able 
to  submit  informed  comments  on  a 
timely  basis. 

Authority:  49  U.S.C.  10321  and  10706  and 
5  U.S.C.  553. 

Decided:  April  1.  1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin.  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  93-8377  Filed  4-»-93;  8;45  am] 
BILUNG  CODE  703S-01-M 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
h4egotiations  and  Trade  Poilcy; 
IMeeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Environment, 
Safety  and  Health  Subcommittee  of  the 
Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy. 

Date,  time  and  place:  April  26, 1993, 10 
a.m.-12  noon,  room  S-3215  AStB. 
Department  of  Labor  Building,  200 
Constitution  Avenue,  NW.,  Washington,  DC 
20210. 

Purpose:  To  discuss  trade  negotiations  and 
trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
552(c)(1).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and  trade 
policy. 


For  further  information,  contact:  Femand 
Lavallee.  Director,  Trade  Advisory  Group, 
Phone:  (202)  52J-2752. 

Signed  at  Washington,  DC,  this  1st  day  of 
April  of  1993. 
Jorge  Perez-Lopez, 

Acting  Deputy  Under  Secretary  International 
Affairs. 
|FR  Doc.  93-8336  Filed  4-»-93,  8:45  am] 

BIUJNG  CODE  4S10-2*-M 


Employment  Standards  Administration 

IMinimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  mode 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014, 
Washington.  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State. 

Volume  II 

Iowa: 

IA93-24  (Apr.  9,  1993) 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  Usted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Alabama: 


AL93-e(Feb.  19, 1993) 
Florida: 
FL93-9(Feb.  19, 1993) 
FL93-17(F«b.  19. 1993) 
FL93-28(Feb.  19, 1993) 

Kentucky: 
lCY93-l(Feb.  19, 1993) 
KY93-2(Feb.  19, 1993) 
ICY93-3(Feb.  19,  1993) 
KY93-4(Feb.  19, 1993) 
ICY93-6(Feb.  19, 1993) 
KY93-7(Feb.  19. 1993) 
KY93-29(Feb.  19, 1993) 
lCY93-32(Feb.  19, 1993) 
KY93-3$(Fob.  19, 1993) 

MassachuaettB: 
MA93-l(Feb.  19.  1993) 

New  York; 
NY93-8(Feb.  19. 1993) 
NY93-16(Feb.  19. 1993) 
NY93-20{Feb.  19,  1993) 
NY93-21fFeb.  19.  1993) 

Pennsylvaala: 
PA93-17(Feb.  19,  1993) 
PA93-31(Feb.  19.  1993) 

Vermont: 
VT93-4[Feb.  19. 1993) 

West  Virginia: 
VW93-2(Feb.  19. 1993) 
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Volume  II 

Minnesota: 

M,\93-3(Feb.  19, 1993) 

MN93-7(Feb.  19,  1993)  s 

MN93-a(Feb.  19. 1993) 

Nf\'93-13{Feb.  19.  1993) 
Texas: 

TX93-10(Feb.  19. 1993) 
Wisconsin: 

Wl93-8(F8b.  19. 1993) 

Volume  III 
Idaho: 

ID93-2nib.  19. 1993) 
Oregon: 

OR93-lCPeb.  19. 1993) 
South  Dakota: 

SD93-2{Feb.  19. 1993) 

SD93-3(Feb.  19. 1993) 

SD93-5(Feb.  19. 1993) 

SD93-6(pBb.  19,  1993) 
Utah: 

UT93-27(Feb.  19. 1993) 
Washington: 

WA93-l(Feb.  19.  1993) 

WA93-2(Feb.  19.  1993) 

WA93-3(Feb.  19,  1993) 

WA93-6(Feb.  19,  1993) 

VVA93-9(Feb.  19.  1993) 

VVA93-ll(Feb.  19.19931 

General  Wage  Determination 
PuUicatiaa 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Govemraent  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  ."iO 
Regional  Government  Depository 
Libraries  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 


purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  8ubscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Waihington.  DC.  this  2nd  day  of 
April  1993. 
Alan  L.  Mom. 

Director.  Division  of  Wage  Determinations 
[FR  Doc.  93-8141  Filed  4-8-93:  8:45  am] 

BILUNO  COOE  46ia-Z7-M 


Mine  Safety  and  Health  Administration 

Baylor  Rush,  Inc.,  et  a(.;  Petitions  for 
ModtficaHon 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Baylor  Rush  Inc. 

[Docket  No.  M-93-41-a 

Baylor  Rush  Incorporated,  P.O.  Box 
32.  Saint  Clair,  Pennsylvania  17970  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.340(a)(1) 
(underground  electrical  installations)  to 
its  No.  2  Slope  (LD.  No.  36-01 789) 
located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  proposes 
to  charge  batteries  on  the  mine's 
loc;omolive  while  all  miners  are  out  of 
the  mine,  and  to  allow  intake  air  used 
to  ventilate  the  charging  station  located 
between  the  No.  7  and  No.  8  chutes  in 
the  inactive  East  Gangway  level  to 
continue  through  its  normal  route  to  the 
last  open  crosscut  and  into  the  monkey 
airway  return.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

2.  Broken  Hill  Mining  Co. 

[Docket  No.  M-93-42-C1 

Broken  Hill  Mining  Company.  P.O. 
Box  356,  Sidney.  Kentucky  41564  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (canopies 
or  cabs;  electric  face  equipment)  to  its 
Mine  No.  3  (I.D.  No.  15-14959)  located 
in  Pike  County,  Kentucky.  Due  to  low 
areas  of  travel  in  the  mine,  the 


petitioner  proposes  to  operate  electric 
face  equipment  without  canopies.  The 
petitioner  states  that  the  use  of  canopies 
would  be  detrimental  to  the  roof  control 
and  to  the  safety  of  the  equipment 
operator. 

3.  Consolidation  Coal  Co. 


[Docket  No.  M-93-43-C1 

Consolidation  Coal  Company.  1800 
Washington  Road.  Pittsburgh. 
Pennsylvania  15241-1421  has  filed  a 
petition  to  modify  the  appUcation  of  30 
CFR  75.364(b)(2)  (weekly  examination) 
to  its  Amonate  No.  31  Mine  (I.D.  No. 
46-04421)  located  in  McDowell  County. 
West  Virginia.  Due  to  deteriorating  roof 
conditions,  certain  areas  of  the  return 
air  course  cannot  be  safely  traveled.  The 
petitioner  proposes  to  establish  eight  air 
monitoring  stations  to  monitor  the  air 
entering  and  leaving  the  affected  area  at 
each  station.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

4.  Western  Mingo  Coal  Co. 

(DockHt  No.  M-93-44-C1 

Western  Mingo  Coal  Company.  P.O. 
Box  119.  Naugatuck.  West  Virginia 
25685  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.350  (air  course 
and  belt  haulage  entries)  to  its  Mine  No. 
5  (ID.  No.  46-08147)  located  in  Mingo 
County,  West  Virginia.  The  petitioner 
proposes  to  install  a  low-level  carbon 
monoxide  detection  system  in  all  belt 
fentrios  used  as  intake  air  courses.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

5.  Windsor  Coal  Co. 

[Docket  No  M-93-45-CI 

Windsor  Coal  Company.  P.O.  Box  39. 
West  Liberty.  West  Virginia  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.380(d)(4)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Windsor  Mine  (ID.  No.  46-01286) 
located  in  Brooke  County.  West 
Virginia.  The  petitioner  proposes  to 
maintain  the  longwall  power  center  in 
the  intersection  of  the  entry  to  offset  the 
pump  and  water  cars  and  to  maintain  a 
clear  4-foot  wide  walkway  to  allow  for 
passage  in  an  emergency.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 
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6.  Laurel  Run  Mining  Q). 

(Docket  No.  M-93-46-C1 

Laurel  Run  Mining  Company.  HC  76 
Box  425,  Mt.  Storm,  West  Virginia 
26739  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364(b)(1) 
(weekly  examination)  to  its  Potomac 
Mine  (I.D.  No.  46-04190)  located  in 
Grant  County,  West  Virginia.  Due  to 
deteriorating  roof  conditions,  certain 
areas  of  the  intake  air  course  cannot  be 
safely  traveled.  The  petitioner  proposes 
to  establish  evaluation  points  to  monitor 
the  quantity  and  quality  of  air  entering 
and  leaving  the  ejected  area.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Qinchfield  Coal  Co. 

[Docket  No.  M-93-47-C1 

Clinchfield  Coal  Company,  P.O.  Box 
4000.  Lebanon,  Virginia  42466  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.1002  (high-voltage  cables  and 
transformers)  to  its  McClure  No.  1  Mine 
(I.D.  No.  44-04251)  located  in  Dickerson 
County,  Virginia.  The  petitioner 
proposes  to  use  high-voltage  cables  to 
power  longwall  equipment.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Leeco,  Inc. 

[Docket  No.  M-93-48-C1 

Leeco,  Inc.,  100  Coal  Drive,  London, 
Kentucky  40741-8799  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.333(a),  (b)  and  (e)(1)  (ventilation 
controls)  to  its  Mine  No.  60  (I.D.  No.  15- 
12941]  located  in  Leslie  County. 
Kentucky,  its  Mine  No.  62  (I.D.  No.  15- 
16412)  and  its  Mine  No.  63  (I.D.  No.  15- 
16413  both  located  in  Perry  County, 
Kentucky.  The  petitioner  proposes  to 
use  semi-permanent  stoppings  in  rooms 
where  second  mining  is  projected  and  to 
construct  the  stoppings  of  4-inch 
hollow-core  concrete  blocks,  dry 
stacked  and  coated  on  one  side  with 
wood-fiber  based  plaster.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  room  627, 4015  Wilson 
Boulevard.  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 


received  in  that  office  on  or  before  May 
10.  1993.  Copies  of  these  petitions  are 
available  for  inspection  at  that  address. 

Dated:  April  2, 1993. 
Patrida  W.  Silvey, 

Director,  Office  of  Standards,  Fegulations  and 

Variances. 

[FR  Doc.  93-8335  Filed  4-8-93;  8:45  am) 
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Pension  and  Welfare  Benefits 
Administration 

[Application  Na  D-9149,  at  al.] 

Proposed  Exemptions;  Fred  Hervey 
Interests  Employees'  Benefit  Plan,  et 
al. 

agency:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  I^bor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  included 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  com.ments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington.  DC  20210.  Attention: 
Applicant  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 


inspection  in  the  Public  Ekxruments 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPI.EMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10.  1990). 
Effective  December  31, 1978.  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Fred  Hervey  Interests  Employees' 
Benefit  Flan  (the  Plan) 

Located  in  El  Paso,  TX 

[Application  No.  D-91491 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  shall  not  apply  to  the:  (1) 
proposed  sale  by  the  Plan  of  a 
promissory  note  (the  Note)  to  Sun 
World  Corporation  (the  Employer),  a 
party  in  interest  with  respect  to  the  Plan 
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and  (2)  the  proposed  sale  by  the  Plan  of 
undivided  interests  (the  Interests)  in 
certain  real  property  (the  Property)  to 
the  Employer. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (1)  both  sales  are  one-time 
transactions  for  cash;  (2)  the  Plan  is  not 
required  to  pay  any  fees  or  commissions 
m  connection  therewith;  (3)  the  Note 
and  the  Interests  are  appraised  by 
qualified,  independent  appraisers;  (4) 
the  sales  price  for  the  Note  is  based 
upon  an  amount  representing  the  greater 
of  its  outstanding  principal  balance  plus 
accrued  interest  or  its  fair  market  value 
as  of  the  date  of  the  sale;  (5)  the  sales 
price  for  each  Interest  reflects  its  fair 
market  value  on  the  date  of  the  sale;  and 
(6)  within  90  days  of  the  publication  in 
the  Federal  Register  of  the  notice 
granting  this  proposed  exemption,  SWC 
will  file  a  Form  5330  with  the  Internal 
Revenue  Service  (the  Service)  and  pay 
all  applicable  excise  taxes  resulting 
from  the  past  prohibited  leasing 

mangements  by  two  of  its  affihates  and 
the  PlaQ, 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  profit  sharing  plan 
with  total  assets  of  $414,936  as  of 
December  31. 1991.  As  of  March  10. 
1992.  the  Plan  had  64  participants.  The 
trustees  of  the  Plan  and  decisionmakers 
with  respect  to  Plan  investments  are 
Messrs.  Fred  Hervey,  H.R. 
Fenstermacher.  Ned  P.  Euseppi  and 
Mark  R.  Matthew. 

2.  Sun  World  Corporation  (SWC),  a 
private  holding  company  headquartered 
at  900  Magoffin,  El  Paso.  Texas,  is  the 
sponsor  of  the  Plan.  SWC  is  wholly- 
ouTied  by  Mr.  Hervey.  Aside  from  Mr. 
Hervey,  SWC's  other  principals  are 
Messrs.  Fenstermacher,  Euseppi  and 
Matthew. 

3.  Among  the  assets  of  the  Plan  is  a 
promissory  note.  The  Note,  dated 
December  21, 1990,  is  in  the  original 
principal  amount  of  $140,000.  The  Note 
bears  interest  on  the  unpaid  principal 
balance  at  the  rate  of  10  percent  per 
annum  and  it  is  payable  in  equal 
monthly  installments  of  $1,351  which 
includes  both  principal  and  interest. 
Payments  under  the  Note  commenced 
on  January  21, 1991  and  they  will 
conUnue  for  three  years,  at  which  time 
the  entire  balance  of  the  principal  and 
interest  will  become  due  and  payable  in 
full. 

4.  The  Note  was  executed  by  the  Plan 
and  Mr.  Arturo  R,  Andrade,  an 
unrelated  party,  in  connection  with  the 
sale  of  certain  real  property  located  at 
7000  Alameda,  El  Paso,  Texas,  by  the 


Plan  to  Mr.  Andrade.'  The  Note  is 
secured  by  a  first  lien  interest  in  the 
Property  which  consists  of  a  restaurant 
and  excess  land.  According  to  the 
applicant,  the  Plan  has  incurred  no 
servicing  fees  in  connection  with  the 
administration  of  the  Note.  As  of 
December  21, 1992,  the  outstanding 
principal  balance  of  the  Note  was 
$135,788. 

5.  Also  among  the  assets  of  the  Plan 
are  undivided  Interests  in  the  following 
parcels  of  unimproved  land: 

a.  Parcel  One  is  legally  described  as 
"Tracts  3A.  3C  and  3D,  O.A.  Danielson 
Survey  #312,  Qty  of  El  Paso,  El  Paso 
County,  Texas."  Parcel  One  consists  of 
130.5759  acres  of  land  that  is  accessed 
fi-om  Loop  375.  The  Plan  has  an  11.31 
percent  interest  in  Parcel  One. 

b.  Parcel  Two  is  legally  described  as 
"Tract  2A,  O.A.  Danielson  Survey  #312, 
City  of  El  Paso,  El  Paso  County,  Texas." 
It  consists  of  3.217  acres  of  land  located 
on  Loma  Verde  Drive.  The  Plan  has  an 
11.31  percent  interest  in  Parcel  Two. 

c.  Parcel  Three  is  legally  described  as 
"Tract  2 A,  O.A.  Danielson  Survey  #312 
City  of  El  Paso,  El  Paso  County,  Texas."' 
Parcel  Three  is  a  portion  of  Parcel  Two. 
It  consists  of  .886  acres  of  land  that  is 
located  on  Loma  Verde  Drive.  The  Plan 
has  an  11.31  percent  interest  in  Parcel 
Three. 

^  d.  Parcel  Four  is  legally  described  as 
"Tract  6,  O.A.  Danielson  Survey  #312, 
City  of  El  Paso,  El  Paso  County.  Texas'." 
It  consists  of  5.320  acres  of  land  that  is 
located  on  Loma  Verde  Drive  and  Loop 
375.  The  Plan  has  an  11.22  percent 
interest  of  a  one-half  interest  in  Parcel 
Four. 

6.  Initially,  the  Plan  acquired  an 
undivided  11.22  percent  in  Parcels  One. 
Two  and  Three  by  warranty  deed  dated 
January  1. 1974  from  Case  Manana  Land 
&  Water  Company.  Inc.  (Case  Manana). 


'According  to  the  applicant,  the  Plan  acqui.-ed 
the  Property  on  January  17. 1979  from  Ms.  Barbara 
Jeanne  Abraham,  an  unrelated  parly,  for  $40,000  At 
that  time,  the  Properly  was  subject  to  an  exisUng 
lease  between  Ms.  Abraham,  as  lessor,  and  West 
Texas  Drive-ins.  Inc.  (West  Texas),  as  lessee.  West 
Texas  was  98.73  percent  owned  by  Mr.  Hervey.  The 
primary  term  of  the  lease  was  ten  years, 
commencing  May  1.  1967  and  it  contained  an 
option  to  renew  for  an  addiUonal  period  of  five 
years.  The  lease  expired  on  April  30, 1982. 
Afterwards  until  its  sale  to  Mr.  Andrade.  the 
Property  was  occupied  by  Lakeside  Oasis,  a 
restaurant  owned  by  the  O.A.  CorporaUon.  the 
successor  to  West  Texas  and  an  entity  also  more 
than  50  percent  owned  by  Mr.  Hervey.  In  this 
regard,  the  applicant  Is  aware  that  the  past  leasing 
arrangemenu  between  the  Plan,  West  Texas  and  the 
O.A.  Corporation  resulted  in  prohibited 
transactions  in  violabon  of  the  Act.  Therefore  the 
applicant  represenu  that  SWC  will  file  a  Form  5330 
with  the  Service  and  pay  all  applicable  excise  taxes 
that  are  associated  with  these  past  leasing 
wrangemenu  %vithin  90  days  of  the  publication  of 
the  notice  granting  the  exempUve  relief  herein  in 
the  Federal  Regiater. 


which  was  then  owned  by  the  Plan.  Mr. 
Hervey  and  certain  of  his  related 
entities.  The  deed  had  been  executed  as 
a  liquidating  distribution  of  Casa 
Manana. 

In  July  1975,  the  Plan  acquired,  by 
warranty  deed,  additional  .09  percent 
undivided  interests  in  Parcels  One.  Two 
and  Three  from  Mr.  Hervey.  Ms. 
Shirleen  Lockhart  Hervey.  who  is  Mr. 
Hervey's  daughter,  the  O.A,  Corporation 
and  the  Hervey  Foundation,  a  private 
foundation  established  by  Mr,  Hervey. 
(The  O.A.  Corporation  and  the  Hervey 
Foundation  were  merged  into  SWC  in 
1976.) 

The  Plan  paid  no  consideration  to  the 
grantors  in  connection  with  the 
acquisition  of  the  Interests  in  Parcels 
One.  Two  and  Three.  The  residual 
interests  in  these  parcels  are  owned  by 
the  Hervey  Foundation. 

7.  The  Plan  acquired  its  Interest  in 
Parcel  Four  on  March  30. 1987  from  the 
County  of  El  Paso.  The  Plan's  Interest 
was  set  out  as  an  11.22  percent  interests 
m  the  warranty  deed.  The  Plan  paid  no 
consideration  to  acquire  this  Interest.' 
The  residual  interests  in  Parcel  Four  are 
held  as  follows:  SWC  (Va  undivided 
interest),  Hervey  Foundation  (88.69 
percent  of  a  V^  interest).  Mr.  Hervey  (.03 
percent  of  a  V2  interest),  Ms.  Hervey 
(.015  percent  of  a  V2  interest),  and  two 
unrelated  parties— John  A.  Gillett,  Jr. 
(.015  percent  of  a  V2  interest),  and  the 
Estate  of  Kenneth  Carroll  (.03  percent  of 
a  V2  interest).' 

8.  According  to  the  applicant,  the 
Plan's  Interests  in  Parcels  One.  Two. 
Three  or  Four  have  never  been  used  by 
or  leased  to  anyone,  including  parties  in 
interest  since  their  acquisition  by  the 
Plan.  The  applicant  represents  that  the 
Plan  has.  however,  paid  its 
proportionate  share  of  real  estate  taxes 
since  it  has  owned  the  Interests. 
Through  the  year  ending  1991,  the 
applicant  states  that  the  Plan  has  paid 
a  total  of  $38,502  in  real  estate  taxes. 

9.  In  order  that  the  Plan  can  convert 
its  assets  to  cash,  terminate  and  make  a 
final  distribution  to  its  participants. 
SWC  requests  an  administrative 


•"  Parcel  Four  had  been  previously  conveyed  to 
the  County  of  El  Paso  by  DedicaUon  Deed  dated 
May  2. 1973  and  it  was  to  be  used  solely  as  a  public 
road  According  to  the  terms  of  this  deed,  the 
property  conveyed  would  revert  to  the  grantors 
Fred  Hervey.  Inc.  (FHI)  and  Cas  Manana.  if  not  used 
as  a  public  road.  Because  the  road  v«s  never 
constructed,  the  County  of  El  Paso  reconveyed 
Parcel  Four  to  FHI  and  the  Plan,  as  successor  in 
interest  to  Casa  Manana. 

'  The  Department  is  expressing  no  opinion  In  this 
proposed  exemption  on  whether  the  acquisition 
and  the  holding  by  the  Plan  of  the  Interests  in 
Parcels  One,  Two,  Three  and  Four,  in  conjunction 
with  Mr.  Harvey  and  the  Harvey  FoundaUon. 
violated  any  of  the  provisions  of  part  4  of  title  I  of 
the  Act. 
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exemption  from  the  Department  to 
pLirchase  the  Note  and  the  Interests  from 
the  Plan.  Therefore,  SWC  proposes  to 
acquire  the  Note  for  an  amount 
representing  the  greater  of  its 
outstanding  principal  balance  plus 
accrued  interest  or  its  fair  market  value 
on  the  date  of  the  sale.  In  addition.  SWC 
proposes  to  purpose  the  Plan's  Interests 
in  Parcels  One,  Two,  Three  and  Four  for 
an  amount  representing  the  fair  market 
value  of  such  Interests  on  the  date  of 
sale.  SWC  profKwes  to  pay  the 
consideration  in  cash.  The  Plan  will  not 
be  required  to  pay  any  real  estate  fees 
or  commissions  in  connection 
therewith. 

10.  The  Note  has  been  valued  by  Mr. 
Mark  H.  Gilbert,  an  independent 
appraiser.  Mr.  Gilbert  is  a  consultant  in 
the  Real  Estate  Loan  Department  of  the 
Bank  of  El  Paso,  located  in  El  Paso, 
Texas.  He  has  over  26  years  of 
experience  in  servicing,  reviewing  and 
evaluating  real  estate  loan  portfolios.  In 
an  appraisal  report  dated  June  23, 1992, 
Mr.  Gilbert  states  that  after  examining 
the  terms  of  the  Note,  he  would 
recommend  that  his  bank  purchase  the 
Note  for  70  percent  of  its  present  loan 
balance  or  $95,947. 

In  a  November  4, 1992  letter  updating 
his  appraisal  report,  Mr.  Gilbert 
describes  certain  factors  he  considered 
in  placing  the  fair  market  value  of  the 
Note  at  $95,947.  He  states  that  he  has 
based  his  valuation  on  the  following 
conditions: 

(a)  The  loan  to  value  ratio  (based 
upon  an  appraisal  of  the  underlying 
Property  that  was  performed  by  William 
Scott  Bums  and  Company  dated  May 
23,  1990.  Mr.  Gilbert  notes  that  the  loan 
to  value  ratio  for  the  Property  is  close 
to  100  percent.  He  represents  that  this 
factor  is  a  cause  for  great  concern  since 
the  collateral  may  have  to  be  liquidated 
if  Mr.  Andrade  does  not  pay  the  Note. 
Assuming  the  Property  is  sold,  he 
explains  that  the  sales  expense  could 
easily  fall  in  the  20-25  percent  range. 
He  also  explains  that  a  knowledgeable 
purchaser  would  require  a  discount  of 
that  amount  in  order  to  cover  the 
possibility  of  a  loss  in  case  of  a 
foreclosure  and  subsequent  sale. 

(b)  The  creditworthiness  and  financial 
strength  of  the  borrower.  Mr.  Gilbert  also 
represents  that  Mr.  Andrade 's 
creditworthiness  and  financial  strength 
are  additional  causes  for  concern. 
Because  Mr.  Andrade  is  not  an 
American  citizen  and  has  no  verifiable 
assets  within  the  United  States,  Mr. 
Gilbert  does  not  believe  his  personal 
guarantee  would  be  of  any  consequence 
assuming  he  defaulted  on  the  loan. 


Therefore,  he  states  that  a  further 
discount  of  the  Note  is  warranted.* 

(c)  The  borrower's  payment  history  on 
the  loan.  Mr.  Gilbert  represents  that  Mr. 
Andrade's  payment  history  on  the  Note 
is  of  concern  to  him  because  Mr. 
Andrade  is  frequently  delinquent. 
Therefore,  he  beUeves  another  discount 
of  the  Note  is  warranted. 

(d)  Market  interest  rates.  Mr.  Gilbert 
explains  that  the  Note  has  a  10  percent 
interest  rate.  Notes  of  this  type,  he 
represents,  would  carry  interest  rates  of 
12-14  percent.  Therefore,  he  believes  a 
further  discount  of  the  Note  would  be 
warranted. 

(e)  Unusual  terms  and  conditions  of 
the  Note.  Mr.  Gilbert  explains  that  the 
balloon  feature  of  the  Note  makes  it 
risky  to  a  subsequent  purchaser  since  at 
the  time  of  maturity,  Mr.  Andrade 
would  either  have  to  make  a  large  cash 
payment  or  be  able  to  refinance  the 
loan. 

On  the  basis  of  these  factors,  Mr. 
Gilbert  again  concludes  that  the  Note  is 
worth  $95,947.  Therefore,  the  proposed 
selling  price  for  the  Note  will  be 
$137,067,  representing  the  principal 
balance  outstanding  plus  accrued 
interest.' 

11.  The  Plan's  Interests  in  Parcels 
One,  Two,  Three  and  Four  were 
appraised  by  Messrs.  Scott 
Eschenbrenner,  RM  and  W.  Scoti  Bums, 
MAI,  independent  appraisers  associated 
with  the  real  estate  appraisal  firm  of 
William  Scott  Bums  and  Company  of  El 
Paso,  Texas.  In  separate  appraisal 
reports  dated  January  13, 1992,  the 
appraisers  valued  the  subject  property 
as  of  December  31, 1991.  The  valuations 
determined  by  the  appraisers  for  Parcels 
One,  Two,  Three  and  Four  as  well  as  the 
value  of  the  Plan's  Interests  in  such 
property  are  as  follows: 


Property 

Value  of 
p«ot)eity 

Value  of 
plan's  in- 
terest 

Parcel  one 

Parcel  two  

Parcel  three 

Parcel  Una 

$1,300,000 
45.000 
26,000 
55.000 

$147,030 
5,090 
2,941 
3,086 

Totals 

1,426,000 

158,147 

In  addenda  to  the  appraisals  of  June 
23,  1992  and  January  5, 1993.  Mr. 


*The  Department  axpretses  do  opinion  herein  on 
whether  the  acquisitioo  and  holding  of  the  Note  by 
the  Plan  violated  any  of  the  provisions  of  part  4  of 
title  I  of  the  Act. 

'The  applicant  represents  that  the  amount  by 
which  the  sales  price  for  the  Note  may  exceed  its 
fair  market  value,  if  treated  as  an  employer 
contribution  to  the  Plan,  when  added  to  the  balance 
of  the  annual  additions  to  such  Plan,  will  not 
exceed  the  limitation  prescribed  by  sactioo  415  of 
the  Code. 


Eschenbrenner  represents  that  the 
Interests  are  of  no  unique  or  special 
value  to  SWC  by  reason  of  their 
proximity  to  other  property  owned  by 
SWC  and/or  its  principals.  Mr. 
Eschenbrenner  concludes  that  upon  the 
consummation  of  the  sale,  SWC  will 
hold  11.22  percent  and  11.31  percent 
Interests  in  the  subject  Parcels.  In  his 
opinion,  this  amount  of  ownership  is 
minimal  and  due  to  the  limited  control 
in  ownership,  he  believes  there  would 
be  no  added  value  to  SWC 

Thus,  based  upon  the  independent 
appraisals,  the  Plan  will  sell  the  Note 
and  the  Interests  to  SWC  for  an 
aggregate  sales  price  of  $295,214. 

12.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 
(a)  The  sales  of  the  Note  and  the 
Interests  will  represent  one-time 
transactions  for  cash;  (b)  the  Plan  will 
not  be  required  to  pay  any  fees  or 
commissions  in  connection  therewith; 
(c)  the  Note  and  the  Interests  have  been 
appraised  by  qualified,  independent 
appraisers;  (d)  the  sales  price  for  the 
Note  will  be  based  upon  an  amount 
representing  the  greater  of  its 
outstanding  principal  balance  plus 
accmed  interest  or  its  feir  market  value 
as  of  the  date  of  the  sale;  and  (e)  the 
sales  price  for  each  Interest  will  be 
based  upon  an  amount  reflecting  its  fair 
market  value  on  the  date  of  the  sale. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof!  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Code, 
including  sections  401(a)(4),  404  and 
415. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  given  to  all  interested  persons 
within  7  days  following  the  publication 
of  the  notice  of  pendency  in  the  Federal 
Register.  Such  notice  will  include  a 
copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  on 
and/or  to  request  a  hearing  with  respect 
to  the  notice  of  proposed  exemption. 
Comments  or  requests  for  a  hearing  are 
due  within  37  days  after  the  date  of 
publication  of  this  proposed  exemption 
in  the  Federal  Register. 
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For  Further  Information  Contact:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  21^-6881.  (This  is  not 
a  toll-free  number.) 

Local  No.  60  Health  and  Welfare  Fund 
(the  Plan)  Located  in  Leominster, 
MauachuMtts 

[Application  No.  Lr-9015] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart 
B  (55  FR  32836,  32847,  August  10. 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  shall  not  apply  to 
the  cash  sale  of  a  parcel  of  real  property 
(the  Property)  by  the  Plan  to  the  New 
England  Joint  Board  of  the  Retail. 
Wholesale  and  Department  Store  Union, 
AFL-aO  (the  Joint  Board),  for  the 
greater  of  (1)  $212,000  in  cash  or  (2)  the 
fair  market  value  of  the  Property  as  of 
the  data  of  the  sale,  provided  the 
following  conditions  are  satisfied:  a)  the 
purchase  price  is  not  less  than  the  fair 
market  value  of  the  Property  on  the  date 
of  the  sale;  and  b)  the  fair  market  value 
of  the  Property  is  determined  by  a 
qualified,  independent  appraiser  as  of 
the  date  of  the  sale. 

Summary  of  Facts  and  Representations 
1.  In  1962,  Local  No.  60  of  the  Retail. 
Wholesale  and  Department  Store  Union, 
AFL-aO  (Local  No.  60)  and  the  Foster 
Grant  Corporation  (FG),  pursuant  to 
their  collective  bargaining  agreement, 
established  the  Plan  to  provide  health 
and  welfare  benefits  to  Union 
employees  of  FG.  Local  No.  60  is  a  local 
affihate  of  the  Joint  Board,  which  is  the 
regional  organization  for  all  locals  of  the 
Retail,  Wholesale  and  Department  Store 
Union  in  the  six  New  England  states. 
Union  trustees  of  the  Plan  also  serve  as 
officers  or  staff  members  of  the  Joint 
Board. 

2.  The  Plan  has  been  terminated 
because  FG  is  bankrupt  and  has, 
effectively,  gone  out  of  business  and 
ceased  to  exist.  There  has  not  been  a 
collective  bargaining  agreement  between 
FG  and  Local  No.  60  since  August  13, 
1991,  when  FG  consummated  the  sale  of 
its  Technical  Products  Division.  On 
August  9, 1991,  the  Plan's  trustees 
unanimously  voted  to  terminate  the 
Plan  and  distribute  the  Plan's  assets  to 
its  beneficiaries  upon  FG's  sale  of  its 
Technical  Products  Division,  which 
would  terminate  the  collective 
bargaining  agreement, 

3.  The  Plan's  trustees  are  now 
attempting  to  effectuate  the  Plan's 
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termination  and  so  distribute  its  assets 
to  its  approximately  850  beneficiaries. 
Part  of  the  action  required  to 
accomplish  these  objectives  is  the  sale 
of  the  Property,  which  consists  of  a 
building  located  at  149  Mechanic  Street 
in  Leominster.  Massachusetts.  The  Plan 
acquired  the  Property  on  May  15, 1967 
from  J.  Henry  and  Corinne  A.  Goguen. 
unrelated  third  parties,  for  $40,000. 

4.  The  trustees  have  attempted  to  sell 
the  Property  to  third  parties  by  listing  it 
with  an  independent  real  estate  broker. 
Mr.  Thomas  Morin  of  Century  21  Realty 
in  Lunenburg.  Massachusetts,  represents 
that  the  Property  was  listed  with  his 
agency  in  June  1991,  at  $299,000.  and 
there  were  no  interested  buyers.  On 
September  18, 1991,  the  price  was 
reduced  to  $280,000,  but  still  there  have 
been  no  interested  buyers. 

5.  On  April  28,  1992.  the  Property  was 
appraised  by  Mr.  Lawrence  W.  Marshall 
of  Northern  Financial  Services,  Inc.,  an 
independent  real  estate  appraiser  in 
Leominster,  Massachusetts,  as  having  a 
fair  market  value  of  $212,000.  Mr. 
Marshall  noted  that  there  had  been  no 
sale  activity  at  the  prices  at  which  the 
Property  had  been  listed  with  the  real 
estate  broker  (see  rep.  4,  above)  because 
the  asking  price  had  been  above  the 
market  value  range.  The  Plan's  trustees 
are  now  requesting  an  exemption  to 
permit  the  sale  of  the  Property  to  the 
Joint  Board  at  its  appraised  fair  market 
value  in  order  to  terminate  the  Plan  and 
distribute  its  assets  to  its  participants. 

6.  The  applicant  represents  that  since 
January  1, 1985,  the  Plan  has  rented 
office  space  in  the  Property  to  various 
entities,  some  of  which  are  parties  in 
interest  with  respect  to  the  Plan.  The 
Plan  rented  space  to  the  Leominster 
Joint  Board  of  the  Retail,  Wholesale  and 
Department  Store  Uniform  from  before 
January  1,  1985  to  January,  1991.  The 
monthly  rent  paid  by  the  Leominster 
Joint  Board  was  $400  from  January, 

1985  to  December,  1986;  $550  from 
December,  1986  to  February,  1989;  and 
$625  fi-om  February,  1989  to  January, 
1991.  The  Plan  rented  space  to  the  Bay 
State  Council  of  Retail,  Wholesale  and 
Department  Store  Union  from  before 
January  1, 1985  to  December,  1991.  The 
monthly  rent  paid  by  the  Bay  State 
Council  was  $150  fi-om  January,  1985  to 
December,  1986;  $300  fi-om  December. 

1986  to  February,  1989;  $415  for  the 
month  of  February,  1989;  $365  fi-om 
March,  1989  to  January,  1991;  and  $625 
from  January,  1991  to  December,  1991. 
The  Plan  has  also  leased  space  in  the 
Property  to  the  Joint  Board  from      • 
December,  1991  to  the  present.  For  the 
month  of  December,  1991  the  Joint 
Board  paid  a  rent  of  $625;  since  January, 
1992.  when  it  substantially  increased 


the  amount  of  space  it  was  renting,  the 
Joint  Board  has  paid  a  monthly  rental  of 
$1,625. 

7.  The  applicant  represents  that  it 
believes  that  the  leases  of  office  space  in 
the  Property  by  the  Plan  to  the  antities 
described  in  representation  6,  above,  all 
were  at  the  fair  market  rental  values  for 
the  spaces  in  question.  However,  the 
applicant  represents  that  within  60  days 
of  the  granting  of  the  exemption 
proposed  herein,  the  Joint  Board  will 
make  the  Plan  whole  for  any  below- 
market  rentals  that  may  have  been 
received  by  the  Plan  ft-om  the 
Leominster  Joint  Board,  the  Bay  State 
Council  or  the  Joint  Board.  The 
applicant  represents  that  an 
independent  party  will  review  these 
past  leases  of  office  space  to  determine 
whether  the  Plan  received  fair  market 
rental  value  for  the  leases.  In  addition, 
the  Joint  Board  acknowledges  that  the 
Department  is  proposing  no  relief  herein 
for  the  leases  described  in 
representation  6.  above.  Accordingly, 
the  Joint  Board  represents  that  within  60 
days  of  the  granting  of  the  exemption 
proposed  herein,  it  will  pay  to  the 
Department  a  civil  penalty  of  $7,521.50 
pursuant  to  section  502(i)  of  the  Act. 
arising  as  a  result  of  the  above-described 
leases.^ 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  The  sale  is  a  one-time 
transaction  for  cash,  and  no 
commissions  will  be  paid  with  respect 
to  the  sale;  (b)  the  purchase  price  for  the 
Property  will  be  not  less  than  the  fair 
market  value  of  the  Property;  and  (c)  the 
fair  market  value  of  the  Property  will  be 
determined  by  a  qualified,  independent 
appraiser. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219^881.  (This  is  not 
a  toll-free  number.) 

Johnson  Paints,  Inc.  Employee  Profit 
Sharing  Plan  (the  Plan)  Located  in  Fort 
Myers,  Florida 

[Application  No.  D-92751 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10.  1990).  If 
the  exemption  is  granted,  the- 
restrictions  of  sections  406(a)  and 
406(b)(1)  and  (2)  of  the  Act  and  the 


•The  amount  of  the  civil  penalty  was  detennined 
by  the  Department,  and  agreed  to  by  the  applicant. 
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sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the  sale  of 
a  certain  parcel  of  real  property  (the 
Property)  from  the  Plan  to  Johnson 
Paints,  Inc.  (the  Employer),  the  sponsor 
of  the  Plan,  and  the  assumption  by  the 
Employer  of  two  existing  mortgages  on 
the  Property,  provided  that  the 
following  conditions  are  met: 

1.  The  fair  market  value  of  the 
Property  is  estabhshed  by  appraisers 
independent  of  the  Employer; 

2.  The  Employer  pays  cash  to  the  Plan 
in  connection  with  the  sale  and  assumes 
the  existing  mortgages  on  the  Property; 

3.  Such  cash  payment  amounts  to  no 
less  than  the  greater  of  the  current  fair 
market  value  of  the  Property  (less  the 
remaining  balance  on  the  mortgages)  or 
the  total  cash  outlays  made  by  the  Plan 
in  regard  to  the  Property  as  of  the  date 
of  sale;  and 

4.  The  Plan  pays  no  fees  or  expenses 
in  relation  to  the  sale. 

Suminary  of  Facts  and  Representations 

1.  The  Employer  is  engaged  in  the 
business  of  the  manufacture  and  sale  of 
architectural  coatings.  The  Plan  is  a 
profit  sharing  plan  which  had  total 
assets  of  $329,385  and  94  participants  as 
of  December  31, 1992.  The  trustees  of 
the  Plan,  Samuel  Johnson  and  Maria 
Flint,  are  the  individuals  having 
investment  discretion  over  the  Plan 
assets  involved  in  the  proposed 
transaction. 

2.  The  Property  consists  of 
approximately  2.2  acres  of  vacant  land 
in  Lee  County.  Florida,  located  adjacent 
to  the  corporate  ofRces  and 
manufacturing  facilities  of  the 
Employer.  The  Plan  acquired  the 
Property  in  two  contiguous  tracts  which 
together  comprise  one  larger  parcel.  The 
first  tract  was  purchased  in  October 
1988  and  the  second  tract  was  acquired 
in  January  1989.  The  purchase  price  for 
each  parcel  was  $97,875  plus  closing 
costs.  The  applicant  represents  that  the 
seller  of  both  tracts,  Herb  Jones  (Jones), 
is  unrelated  to  the  Plan  and  the 
Employer. 

Each  tract  was  subject  to  a  mortgage 
in  the  original  amount  of  $78,300.  The 
mortgage  holder  is  Jones  in  each  case. 
The  total  unpaid  balance  on  the  two 
mortgages  together  was  $65,874  on 
December  31, 1992.  As  of  that  date,  the 
total  cash  payments  made  by  the  Plan  in 
regard  to  acquiring  and  holding  the 
Property  amounted  to  $183,579.  The 
Property  contains  no  improvements  and 
has  produced  no  income  for  the  Plan. 
The  applicant  represents  that  the 
Property  has  not  been  used  by  the 


Employer  or  any  other  party  in  interest 
since  the  time  of  purchase  by  the  Plan. 

3.  The  Plan  obtained  an  appraisal  on 
the  Property  on  September  22, 1992, 
bom  William  E.  Stewart,  Jr.,  MAI  and 
Paul  B.  Hobby  (the  Appraisers)  of 
Stewart,  Stephen  &  Bowen,  Inc.,  a  real 
estate  appraisal  and  analysis  firm 
located  in  Fort  Myers,  Florida.  The 
applicant  represents  that  the  Appraisers 
are  independent  of  the  Employer.  The 
Appraisers  stated  that  the  highest  and 
best  use  of  this  vacant  land  would  be  for 
light  industrial  development.  Utilizing 
the  direct  sales  comparison  approach  to 
value,  both  Appraisers  estimated  the  fair 
market  value  of  the  Property  to  be 
approximately  $190,000.  By  letters 
dated  January  29  and  February  15, 1993, 
the  Appraisers  stated  that  they  were 
aware  in  making  the  appraisal  that  the 
Property  is  contiguous  to  property  of  the 
Employer  and  that  the  Employer  was  a 
prospective  buyer  of  the  Property.  They 
did  not  attach  a  premium  to  the  value 
for  this  particular  purchaser,  however. 
In  their  opinion,  whether  the  Property 
in  this  case  is  developed  by  an  adjacent 
property  owner  or  an  independent 
developer  should  not  have  an  effect  on 
the  calculation  of  value. 

4.  The  Employer  desires  to  acquire  the 
Property  at  this  time  in  order  to  permit 
future  expansion  of  its  facilities. 
Accordingly,  the  Plan  proposes  to  sell 
the  Property  to  the  Employer.  The 
Employer  will  pay  cash  to  the  Plan  in 
regard  to  the  sale  and  will  assume  the 
balance  remaining  on  the  two  mortgages 
on  the  Property.  The  cash  payment 
made  by  the  Employer  will  bie  no  less 
than  the  greater  of  the  current  fair 
market  value  of  the  Property  based  on 
an  updated  independent  appraisal  (less 
the  remaining  balance  on  the  mortgages] 
or  the  total  cash  outlays  made  by  the 
Plan  in  regard  to  the  Property  as  of  the 
date  of  sale.  The  Plan  will  pay  no  fees 
or  expenses  in  connection  with  the 
proposed  sale. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (1) 
The  fair  market  value  of  the  Property 
will  be  estabhshed  by  real  estate 
appraisers  independent  of  the 
Employer;  (2)  the  Employer  will  pay 
cash  to  the  Plan  and  will  assume  the 
existing  mortgages  on  the  Property;  (3) 
the  cash  payment  will  be  no  less  than 
the  greater  of  the  current  fair  market 
value  of  the  Property  (less  the  remaining 
balance  on  the  mortgages)  or  the  total 
expenditures  of  the  Plan  on  the  Property 
up  to  the  time  of  sale;  (4)  the  Plan  will 
pay  no  fees  or  expenses  in  regard  to  the 
sale;  and  (5)  the  sale  will  enable  the 
Plan  to  divest  itself  of  an  investment 


which  is  illiquid  and  has  produced  no 
income  for  the  Plan. 

For  Further  Information  Contact:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-8883.  (This  is  not  a  toll-free 
number.) 

Communications  Workers  of  Aaierica 
Savings  and  Retirement  Trust  (the  CWA 
Plan)  and  The  Tobacco  Institute,  Inc. 
Employees'  Pension  Plan  Trust 
Agreement  (the  Tobacco  Plan;  together, 
the  Plans)  Located  in  Washington,  DC 

[Application  Nos.  D-9304  and  D-8305] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2507,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  by  the  Plans  of  certain  real  estate 
(collectively,  the  Properties)  acquired  as 
a  result  of  foreclosure  actions  taken  with 
respect  to  certain  loans  (the  Loans)  held 
by  the  respective  Plans,  to  First 
American  Bank  (FAB),  a  party  in 
interest  with  respect  to  the  Plans, 
provided  the  following  conditions  are 
satisfied:  (a)  The  sales  are  one-time 
transactions  for  cash;  (b)  each  Plan 
receives  the  greater  of  (i)  the  fair  market 
value  of  the  Properties  held  by  it  as  of 
the  date  of  the  sale,  or  (ii)  the  original 
principal  balance  of  the  Loans,  plus 
accrued  interest,  at  the  time  the 
transaction  is  consummated;  and  (c)  at 
the  time  the  transaction  is 
consummated,  a  qualified,  independent 
appraiser  has  appraised  the  Properties 
and  determined  that  the  sales  price  is  no 
less  than  the  current  fair  market  value 
of  the  Properties. 

Summary  of  Facts  and  Representations 

1.  The  CWA  Plan  is  a  defined 
contribution  plan  which  had 
approximately  2,484  participants  and 
assets  with  a  fair  market  value  of 
approximately  $18,728,641  as  of 
December  31, 1992.  The  Tobacco  Plan  is 
a  defined  benefit  plan  which  had  147 
participants  and  assets  of  approximately 
$17,189,226  as  of  December  31, 1992. 

2.  The  applicants  have  requested  an 
exemption  to  consummate  three  similar 
transactions.  FAB  proposes  in  each  case 
to  purchase  from  the  Plans  Properties 
located  in  the  District  of  Columbia. 
FAB,  in  its  fiduciary  capacity,  invested 


the  Plans'  assets  in  Loans  for  which  the 
Properties  were  pledged  as  collateral 
(see  rep.  3.,  below).  Each  of  the  Loans 
is  currently  in  default  as  a  result  of  the 
borrower's  failure  to  pay  interest  on  the 
Loans  when  due.'  The  Loans  are 
"interest-only  loans,"  the  entire  unpaid 
principal  balance  of  which  became  due 
and  payable  on  default,  together  with 
accrued  and  unpaid  interest  No 
principal  was  ever  repaid  on  the  Loans. 
In  December.  1991,  FAB.  in  its  fiduciary 
capacity,  foreclosed  on  the  underlying 
Properties.  However,  the  fair  market 
value  of  each  Property  foreclosed  upon 
was  substantially  less  than  the 
outstanding  principal  balance  and 
accrued  interest  on  the  Loan  secured  by 
the  Property.  By  consummating  the 
purchase  of  the  Properties.  FAB  will  pay 
to  the  Plans  the  full  amount  of  the 
Plans'  investment  in  the  Loans, 
including  interest  accrued  and  unpaid 
from  the  date  of  default  to  the  date  of 
the  purchase.*  FAB  will  thereby  assume 
the  risk  of  collecting  the  difference 
(deficiency)  between  the  value  of  the 
Properties  and  the  outstanding  principal 
balance  and  accrued  interest  on  the 
Loans,  as  well  as  the  burden  of  the 
disposal  of  the  Properties. 

3.  The  Loans  can  be  described  as 
follows:  On  May  15. 1986,  FAB,  on 
behalf  of  the  CWA  Plan,  extended  a 
Loan  in  the  principal  amount  of 
$375,000  to  Mark  Lobar  (the  Obligor), 
secured  by  a  first  deed  of  trust  lien  on 
Unit  #207.  3030  K  Street  NW.. 
Washington,  DC,  and  on  April  30. 1987, 
a  Loan  to  the  Obligor  in  the  principal 
amount  of  $975,000  secured  by  a  first 
deed  of  trust  lien  on  Unit  #208  of  the 
same  Property.  Both  Loans  were 
extended  for  five-year  terms,  with 
interest  payable  monthly;  in  the  case  of 
the  $375,000  Loan,  at  a  rate  of  11%  per 
annum,  and  in  the  case  of  the  $975,000 
Loan,  at  a  rate  of  10.375%  per  annum. 
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'  Th«  Department  note*  that  the  dedtioof  lo 
acqui.'e  and  bold  the  Loan*  and/or  the  Propertiet 
are  governed  by  the  fidicuary  responaibllty 
requiremenu  of  part  4,  jubtitle  B,  tiUe  I  of  the  Act. 
In  thi*  regard,  the  Department  herein  U  not 
proposing  relief  for  any  violation*  of  part  4  of  the 
Act  which  may  have  arisen  a*  a  reeull  of  the 
acq<ai»ition  and  holding  of  the  Loans  and/or  th« 
Propertiea, 

•The  Department  wishes  to  point  out  that  the 
exempUve  relief  being  proposed  herein  extends 
only  lo  thote  sections  of  the  Act  as  described  above 
In  this  regard,  the  Office  of  the  Comptroller  of  the 
Currency  has  informed  the  Departmeot  ihat  a 
transaction  that  amy  be  prohibited  und»,r  the  Act 
also  may  be  a  violation  of  the  National  !iank  Act 
or  constitute  an  unsafe  or  unsound  banking 
practice,  and  that  the  exemption  doee  not  address 
the  safety  and  soundness  or  the  legality  of  the 
proposed  transaction  under  the  National  Bank  Act. 
Accordingly,  FAB  should  satisfy  Itself  that  the 
transaction  does  not  violate  the  National  Bank  Act 
or  constitute  an  unsafe  or  unsound  hanLtng 
practice. 


On  June  30. 1986,  FAB.  on  behalf  of  the 
Tobacco  Plan,  extended  a  Loan  to  the 
Obhgor  in  the  principal  amount  of 
$104,000.  secured  by  a  first  deed  of  trust 
lien  on  a  residential  condominium  unit 
known  as  Unit  #3019. 1080  Wisconsin 
Avenue  NW..  Washington.  DC,  for  a 
five-year  term  with  interest  payable 
monthly  at  a  rate  of  10.5%  per  annum. 
The  applicants  represent  that  the 
Obhgor  is  not,  and  at  the  time  of  any  of 
the  Loans  was  not.  a  party  in  interest 
with  respect  to  any  of  the  Plans. 

4.  Initial  payment  defaults  on  the 
Loans  ocnured  during  the  months  of 
May.  June,  and  July,  1990.  FAB  has 
retained  the  services  of  J.  Lee  Donnelly 
&  Son  (Donnelly),  independent  real 
estate  appraisers  in  Chevy  Chase, 
Maryland,  to  appraise  the  properties. 
Donnelly  has  appraised  Unit  #207  of 
3030  K  Street  as  having  a  fair  market 
value  of  $305,000  as  of  September  10, 
1992  (the  Loan  it  secures  has  principal 
and  interest  due  of  approximately 
$476,406):  Unit  #208  of  3030  K  Street  as 
having  a  fair  market  value  of  $1  million 
as  of  September  10.  1992  (the  Loan  it 
secures  has  principal  and  interest  due  of 
approximately  $1,227,890);  and  Unit 
3019  of  1080  Wisconsin  Avenue  as 
having  a  fair  market  value  of  $112,500 
as  of  August  4.  1992  (the  Loan  it  secures 
has  principal  and  interest  due  of 
approximately  $133,553). 

5.  Because  FAB  retains  full 
investment  discretion  with  respect  to 
the  Loans"  and  the  Properties,  the 
investment  decision  to  sell  the  Loans  or 
the  Properties  continues  to  be  the  sole 
responsibility  of  FAB.  However,  in  view 
of  the  nature  of  the  sale  and  the  fact  that 
it  would  be  prohibited  in  the  absence  of 
the  exemption  proposed  herein,  FAB 
has  obtained  the  consent  of  certain  co- 
fiduciaries  of  each  of  the  Plans  to  engage 
in  the  transaction.  The  CWA  Plan  Board 
of  Trustees  consists  of  nine  individual 
trustees  and  FAB.  The  individual 
trustees  have  been  informed  of  the 
proposed  sale  and  consented  thereto. 
For  the  Tobacco  Plan,  FAB  is  the 
investment  manager  for  a  fixed  income 
portfolio  which  contains  the  Loan.  The 
Pension  Committee  (the  Committee)  of 
the  Tobacco  Institute,  Inc.,  the  Plan's 
sponsor,  sets  out  guidelines  for 
investments,  and  FAB  acts  within  those 
guidelines.  The  Committee  has  been 
informed  of  the  proposed  sale  and  has 
consented  thereto. 


•Even  though  the  Properties  have  been  foreclosed 
upon  by  FAB  on  behalf  of  the  Plana,  the  Loans  are 
still  outstanding.  The  Loans  have  been  reduced  by 
the  value  of  the  Properties  foreclosed  upon,  but  this 
value  is  less  than  the  outstanding  principal  balance 
and  accrued  interest  on  the  Loans  (see  rep.  4. 
above). 


6.  FAB  represents  that  the  Loans  are 
currently  in  default.  Although  the  Loans 
and  the  Properties  are  transferable,  FAB 
represents  that  no  market  exists  for  the 
Loans  unless  the  holders  are  willing  to 
accept  a  substantial  discount  on  the 
principal  amount  of  the  Loans.  FAB  also 
represents  that  the  market  value  of  the 
Properties  is  significantly  less  than  the 
outstanding  balance  on  the  Loans  (see 
rep.  4.  above).  In  the  absence  of  the 
proposed  exemption.  FAB  represents 
that  each  of  the  Plans  would  have  to 
attempt  to  recover  its  investment 
through  collection  efforts  against  the 
Obligor.  FAB  represents  that  such 
collection  efforts  are  likely  to  be 
unsuccessful  as  the  Obligor  has  filed 
bankruptcy  under  Chapter  7  of  the  U.S. 
Bankruptcy  Code  and  apparently  there 
will  be  no  distribution  to  unsecured 
creditors. 

7.  The  applicants  represent  that  there 
has  been  no  income  earned  from  the 
Properties  either  by  FAB  or  the  Plans. 
The  apphcants  further  represent  that 
although  FAB  has  defrayed  the  bulk  of 
the  costs  in  maintaining  the  Properties 
since  the  foreclosure,  the  Plans  have 
paid  approximately  $100  to  $200  in 
electric  bills.  FAB  represents  that  it  will 
reimburse  the  Plans  in  full  for  such 
expenditures  as  part  of  the  purchase 
price. 

8.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The  sale 
will  be  a  one-time  transaction  for  cash; 
(b)  the  Plans  will  sell  the  Properties  to 
FAB  for  the  greater  of  the  current  fair 
market  value  of  the  Properties,  or  the 
original  principal  balance  of  the  Loans 
plus  accrued  interest  at  the  time  the  sale 
is  consummated;  and  (c)  the  Properties 
have  been  appraised  by  Donnelly,  a 
qualified  independent  appraiser,  who 
has  determined  that  the  fair  market 
value  of  the  Properties  is  currently  less 
than  the  outstanding  principal  balance 
of  the  Loans  plus  accrued  interest. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-ft^e  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
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responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  Hduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a]  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  6th  day  of 
April  1993. 
Ivan  Strasfield, 

Director  of  Exemption  Detenninations, 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 
(FR  Doc.  93-«380  Filed  4-6-93;  8:45  am] 
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[ProhibHad  Transaction  Exemption  93-24; 
Exemption  Application  No.  D-9211,  at  al  ] 

Grant  of  Individual  Examptlona; 
Weitxmi  Clinic  Empioyeea'  Retirement 
Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACnON:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 


the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  pubUc  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasiuy  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 

elans  and  their  participants  and 
aneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of 
the  plans. 

Welbom  Clinic  Employees'  flef/remenf 
Plan  (the  Plan)  Located  in  Evansville, 
Indiana 

IProhibited  Transaction  Exemption  93-24; 
Exemption  Application  No.  D-9211 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
transfer  by  the  Plan  of  a  parcel  of  real 


property  (Parcel  A)  to  the  WANC 
Leasing  company  (WANC),  a  party  in 
interest  with  respect  to  the  Plan;  (2)  the 
Plan's  acquisition  of  another  parcel  of 
real  property  (Parcel  B)  and  a  cash 
payment  from  WANC,  in  exchange  for 
Parcel  A;  and  (3)  the  modification  of  a 
lease  (the  Employer  Lease)  between  the 
Plan  and  the  Welbom  Clinic  (the 
Employer),  the  sponsor  of  the  Plan; 
provided  the  following  conditions  are 
satisfied: 

(A)  All  terms  and  conditions  of  the 
proposed  transaction  are  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  an  arm's-length 
transaction  with  an  unrelated  pariy; 

(B)  The  Plan  is  represented  for  all 
purposes  in  the  transactions  by  the 
Citizens  National  Bank  of  Evansville, 
Indiana,  the  trustee  of  the  Plan; 

(C)  The  Plan  receives  a  purchase  price 
for  Parcel  A  which  is  no  less  than  the 
fair  market  value  of  Parcel  A,  and  which 
consists  of  Parcel  B  plus  a  cash  payment 
ofat  least  $10,000; 

(D)  The  Plan  continues  to  receive  rent 
under  the  Employer  Lease  of  no  less 
than  the  fair  market  rental  value  of  the 
leased  premises;  and 

(E)  The  plan  does  not  incur  any 
expenses  with  respect  to  the  transaction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  18. 1993  at  58  FR  8991. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

James  F.  Volpe  Electrical  Contracting 
Corp.  Pension  Plan  (the  Pension  Plan) 
and  James  F.  Volpe  Profit  Sharing  Plan 
(the  P/S  Plan;  Together,  the  Plans) 
Located  in  Brooklyn,  New  York 

[Prohibited  Transaction  Exemption  93-25; 
Exemption  Application  Nos.  D-9155  and  D- 
9156) 

Exemption 

The  restrictions  of  sections  406(a), 
406  {b)(l)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  Tlie 
proposed  loan  (the  Loan)  by  the  Plans 
of  no  more  than  $180,000  to  Salmieri- 
Matrone  Partnership  (the  Partnership),  a 
party  in  interest  with  respect  to  the 
Plans;  and  (2)  the  proposed  personal 
guarantees  of  the  Partnership's 
obligations  under  the  Loan  by  Salvatore 
Salmieri  and  Anthony  Matrone,  parties 
in  interest  with  respect  to  the  Plans; 
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provided  that  the  following  conditions 
are  met 

(a)  The  amount  of  each  Plan's  assets 
involved  in  the  Loan  does  not  exceed 
25%  of  such  Plan's  total  assets  at  any 
time  during  the  transaction; 

(b)  All  terras  and  conditions  of  the 
Loan  are  at  least  as  favorable  to  the 
Plans  as  those  which  the  Plans  could 
obtain  in  an  arm's-length  transaction 
with  an  unrelated  party; 

(c)  An  independent,  qualiBed 
fiduciary  determines  on  behalf  of  the 
Plans  that  the  Loan  is  feasible,  in  the 
best  interests  of  the  Plans  as  an 
investment  for  each  Plan's  portfolio,  and 
protective  of  the  Plans  and  their 
participants  and  beneficiaries;  and 

(d)  The  independent,  qualified 
fiduciary  monitors  compliance  by  the 
Partnership  with  the  terms  and 
conditions  of  the  Loan  throughout  the 
duration  of  the  transaction,  taking  any 
action  necessary  to  safeguard  the  Plan's 
interest,  and  monitors  compliance  by  all 
parties  with  the  terms  and  conditions  of 
the  exemption. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  pubhshed  on 
February  18. 1993  at  58  FR  8995. 

For  Further  Information  Contact:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  numt)er.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)91)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  olan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 


administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availabihty  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  6th  day  of 
April  1993. 

Ivan  StrufUd, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

(FR  Doc.  93-«381  Filed  4-8-93;  8:45  am) 

MJJNO  CO0C4(1*-aMi 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 


StiMMAHY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  20— 
Standards  for  Protection  Against 
Radiation. 

3.  The  form  number  if  applicable:  lioX. 
applicable. 

4.  How  often  the  collection  is 
required:  Annually  or  upon  the 
occurrence  of  reportable  accident. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  of  NRC  licenses  to 
receive  title  to.  own,  acquire, 
deliver,  receive,  and  possess,  use,  or 
initially  transfer  special  nuclear 
material  or  design,  build  or  operate 
production  or  utilization  facilities. 

6.  An  estimate  of  the  total  number  of 
responses:  1.763. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  222.003 
hours  (216.815  for  recordkeeping 
and  5.188  for  reporting  or  2.9  hours 
per  response.) 

8.  Abstract:  10  CFR  part  20  establishes 


standards  for  protection  against 
ionizing  radiation  resulting  from 
activities  conducted  under  licenses 
issued  by  the  NRC.  These  standards 
in  part  require  the  establishment  of 
radiation  protection  programs,  the 
maintenance  of  radiation  records, 
the  recording  of  radiation  received 
by  workers,  the  reporting  of 
incidents  which  could  cause 
exposure  to  radiation  and  the 
submittal  of  an  annual  report  to 
NRC  of  the  results  of  individual 
monitoring.  These  mandatory 
requirements  are  needed  to  protect 
occupationally  exposed  individuals 
from  undue  risks  of  excessive 
exposure  of  ionizing  radiation  and 
to  protect  the  health  and  safety  of 
the  public. 
Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level).  Washington, 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs  (3150-0014).  NEOB- 
3019,  Office  of  Management  and  Budget. 
Washington.  EXD  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084.  The  NRC 
Clearance  Officer  is  Brenda  J.  Shelton, 
(301)  492-8132. 

Dated  at  Befhesda,  Maryland,  this  31st  day 
of  March  1993. 

For  the  Nuclear  Regulatory  Cominlssion. 
Gerald  F.  Cranfbrd. 

Designated  Senior  Official  for  Information 

Resources  Management. 

[FR  Doc.  93-8398  Filed  4-8-93;  8:45  am) 

BiLUNG  CODE  7SM-01-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTKM:  Notice  of  OMB  review  of 
information  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  73 — 
Physical  Protection  of  PlanU  and 
Materials. 

3.  The  form  number  if  applicable:  Not 
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applicable. 

4.  How  often  the  collection  is 
required:  On  occasion.  Required 
reports  are  collected  and  evaluated 
on  a  continuing  basis  as  events 
occur. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  who  possess,  use, 
import,  export,  transport,  or  deliver 
to  a  carrier  for  transport,  special 
nuclear  material. 

6.  An  estimate  of  the  number  of 
responses  annually:  68,574. 

7.  An  estimate  of  the  total  number  of 
hours  needed  armually  to  complete 
the  requirement  or  request:  369,913 
hours  (an  average  of  0.61  hours  per 
response  plus  44.95  hours  per 
recordkeeper). 

8.  An  indication  of  whether  section 
3504(h).  Pub.  L  96-511  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  part  73  prescribe.'; 
requirements  for  establishment  and 
maintenance  of  a  physical 
protection  system  with  capabilities 
for  protection  of  special  nuclear 
material  at  fixed  ^tes  and  in  transit 
and  of  plants  in  which  special 
nuclear  material  is  used.  The 
revision  reflects  an  increase  in 
burden  because  of  requirements  for 
access  authorization  added  by  a 
rulemaking  previously  approved  by 
OMB,  as  well  as  an  adjustment  to 
indicate  an  increased  number  of 
licensee  event  report  records. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  tlie 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (lower  level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  MLnsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0002),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
)o.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  1st  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
G«rakl  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

IFR  Doc.  93-8399  Filed  4-6-93;  8:45  am] 

^ILUNa  CODE  78M-01-M 


OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

Co«t  Accounting  Standarda  Board; 
Organizational  Changea  and  Changes 
In  Cost  Accounting  Practices 

AGENCY:  Request  for  public  comments. 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board  (CASB),  invites  public 
comments  concerning  a  Staff  Discussion 
Paper  on  the  topic  of  Organizational 
Changes  and  Changes  in  Cost 
Accounting  Practices. 

DATES:  Requests  for  a  copy  of  the  Staff 
Discussion  Paper  must  be  in  writing  and 
must  be  received  by  Jime  8, 1993. 
Comments  must  be  in  writing  and  must 
be  received  by  June  23, 1993. 

AOOnESSES:  Requests  for  a  copy  of  the 
Staff  Discussion  Paper  or  comments 
upon  its  contents  should  be  addressed 
to  Mr.  Rudolph  J.  Schuhbauer,  Project 
Director,  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  725  17th  Street  NW..  room  9001. 
Washington,  DC  20503.  Attn:  CASB 
Docket  No.  93-01. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rudolph  J.  Schuhbauer,  Project  Director. 
Cost  Accounting  Standards  Board 
(telephone  202-395-3254). 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Federal  Procurement  Policy,  Cost 
Accounting  Standards  Board,  is 
releasing  a  Staff  Discussion  Paper  to 
solicit  the  views  and  concerns  of 
contractors.  Government  agencies, 
professional  accounting  organizations 
and  other  interested  parties  relative  to 
the  application  of  CASB's  regulatory 
provisions  on  changes  in  cost 
accounting  practices  in  cases  where  a 
contractor  elects  to  change  its 
organizational  structure  during  contract 
performance. 

In  response  to  the  CASB's  solicitation 
of  recommendations  for  agenda  items 
(55  FR  48714,  Nov.  21. 1990).  a  number 
of  commenters  recommended  that  the 
regulations  governing  changes  in  cost 
accounting  practices  be  clarified.  The 
commenters  advised  the  Board  that 
industry  and  Government  officials  are 
interpreting  the  prior  Board's  regulatory 
coverage  differently  and  often  disagree 
on  whether  a  particular  change  made  in 
a  contractor's  organizational  structure 
did  or  did  not  result  in  a  change  in  cost 
accounting  practice. 

Note:  The  prior  Board's  regulatory 
provisions  have  been  recodified  in  the 
Federal  Acquisition  Regulation  System  (48 
CFR.  chapter  99,  57  FR  14148,  Apr.  17, 1992). 


The  Defense  Production  Act  of  1950. 
as  amended.  50  U.S.C.  App.  S  2168 
entitled  "Cost  Accounting  Standards 
Board,"  provided,  in  part,  that  the 
original  CASB  shall  promulgate  rules 
and  regulations  requiring  defense 
contractors  and  subcontractors  to  agree 
to  a  price  adjustment,  with  interest,  for 
any  increased  costs  paid  to  such 
contractor  or  subcontractor  by  the 
United  States  because  of  the  defense 
contractor's  failure  to  follow 
consistently  his  disclosed  cost 
accounting  practices  in  pricing  contract 
proposals  and  in  accumulating  and 
reporting  contract  performance  cost 
data.  Section  26(h)(1)  of  the  Office  of 
Federal  Procurement  Act,  41  U.S.C. 
422(h)(1),  incorporates  a  similar 
requirement  which  was  made  applicable 
to  both  defense  and  nondefense 
negotiated  Federal  contract  and 
subcontract  awards. 

The  regulatory  criteria  on  changes  in 
cost  accounting  practices  that  were 
established  by  \he  original  Board  to 
implement  this  continuing  statutory 
requirement  are  n  critical  element  in  the 
process  used  for  determining  if  contract 
price  adjustments  for  increased  costs  are 
needed.  Such  criteria  should,  on  a  case- 
by-case  basis,  enable  the  contracting 
parties  to  reasonably  reach  a  consensus 
on  whether  a  particular  organizational 
change  did  or  did  not  result  in  a  change 
in  cost  accounting  practice.  Based  on 
the  comments  received,  however,  this 
may  not  always  be  the  case. 
Accordingly,  the  Board  is  considering 
this  topic  for  purposes  of  determining  if 
more  explicit  or  otherwise  expanded 
regulatory  provisions  are  needed. 

Section  26(g)(1)  of  the  Office  of 
Federal  Procurement  Policy  Act,  41 
U.S.C.  422(g)(1),  requires  that  the  Board, 
prior  to  the  promulgation  of  any  new  or 
revised  Cost  Accounting  Standard, 
consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard.  The  purpose  of  the  Stan 
Discussion  Paper  is  to  solicit  public 
views  from  interested  parties  with 
respect  to  the  Board's  consideration  of 
the  topic  of  Organizational  Changes  and 
Changes  in  Cost  Accounting  Practices. 

The  Staff  Discussion  Paper  presents  a 
general  overview  of  the  interdependent 
relationship  between  a  contractor's 
organizational  structure  and  accounting 
systems,  provides  an  analysis  of  the 
CASB's  regulatory  coverage,  and  raises 
a  number  of  issues  for  consideration  by 
potential  commenters.  It  reflects 
research  and  analysis  accomplished  to 
date  by  the  staff  in  the  respective  subject 
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areas,  and  as  such  has  not  been  formally 

approved  by  the  Board. 

Allan  V.  Bunnui, 

Administrator  for  Federal  Procurement  Policy 

and  Chairman,  Cost  Accounting  Standards 

Board. 

[FR  Doc.  93-6297  Filed  4-6-93:  8:45  am] 
BttUNQ  COOC  S11»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Requests  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J. 
l^e,  (202)  272-2142. 

Upon  written  request  copies  available 
from:  Seciirities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services. 
450  Fifth  Street.  NVV.,  Washington,  DC 
20549. 

Proposed  Amendment 

Rule  0-5— File  No.  270-378. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
amendments  to  Rule  0-5  under  the 
Investment  Company  Act  of  1940  (Act). 
Amendments  to  Rule  0-5  would 
establish  an  expedited  review  procedure 
for  various  applications  under  the  Act. 
Each  of  the  60  respondents  would  incur 
an  annual  estimated  5  burden  hours  to 
comply  with  this  requirement. 

The  estimated  average  burden  hours 
are  made  solely  for  proposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  or  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accxiracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Securities  and 
Exchange  Commission  rules  and  forms 
to  John  J.  Lane.  Associate  Executive 
Director,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549  and  Gary 
Waxman,  Clearance  Officer.  Office  of 
Management  and  Budget,  room  3208, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  March  30. 1993. 
Margarat  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-6310  Filed  4-6-93;  8:45  am) 

wiuNa  COOC  wi^-ei-M 


Forma  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer;  John  J. 
Lane.  (202)  272-5407. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Filings. 
Information  and  Consumer  Services. 
450  Fifth  Street,  NW.,  Washington.  DC 
20549. 

Proposed  Rules  and  Forms 


Rule/fomi 


Rule  53 

Rule  54 

Rule  55 

Rule  57(a)  and  Forni  U-57  .... 
Rule  57(b)  and  Fomi  a-33-S 

Amendments 


File  Ho. 


27(K376 
270-376 
270-376 
270-376 
270-376 


Rule/fonn 

File  No. 

Rule  1(c)  and  Forni  U5S 

270-168 

Rule  2  and  Fofm  U-3A-2  

270-83 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  proposed 
rules  53,  54  and  55.  new  Forms  U-57 
and  rule  57(a)  and  U-33-S  and  rule 
57(b),  and  amendments  to  Form  U5S, 
Rule  1(c)  and  U-3A-2.  Rule  2  under  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act")  (15  U.S.C.  79  et  seq.). 

Proposed  rules  53,  54  and  55  do  not 
create  a  reporting  burden  for 
respondents.  These  rules  do,  however, 
contain  a  recordkeeping  and  retention 
requirement;  it  is  estimated  that  each 
rule  will  require  ten  hours  of  one 
recordkeeper's  time  for  each  company 
utilizing  each  rule.  The  Commission 
estimates  that  only  seven  of  the 
registered  holding  companies  will  be 
engaging  in  the  types  of  transactions 
that  would  trigger  a  recordkeeping 
requirement  under  any  of  the  proposed 
rules,  for  an  annual  burden  of  seventy 
hours  per  rule. 

Proposed  rule  57  imposes  two 
reporting  requirements.  First, 
companies  seeking  foreign  utility 
company  status  must  file  a  notification 
on  new  Form  U-57.  It  is  estimated  that 
this  form  will  require  three  hours  to 
complete,  and  that  twenty  companies 
may  make  this  filing  per  year,  for  an 
annual  burden  of  60  hours.  The  second 
reporting  requirement  of  Rule  57  is  the 
filing  of  an  annual  report  on  new  Form 
U-33-S.  It  is  estimated  that  this  form 
will  require  three  hours  to  complete, 
and  that  eighty-nine  companies  may 
make  this  filing  per  year,  for  an  annual 
burden  of  approximately  267  hours. 


The  proposed  amendments  to  Forms 
U5S.  Rule  1(c)  and  U-3A-2,  Rule  2 
would  change  the  reporting  burdens 
associated  with  those  forms.  Form  U5S 
is  proposed  to  be  amended  to  require 
annual  reporting  of  investments  in 
exempt  wholesale  generator  and  foreign 
utility  companies.  It  is  estimated  that 
only  seven  of  the  fourteen  companies 
that  file  Form  U5S  would  make  the 
types  of  investments  that  would  trigger 
this  new  reporting  requirement.  Those 
seven  filers  could  incur  a  ten  hour 
increase  in  the  time  spent  preparing  the 
form  as  a  result  of  the  proposed 
amendments,  which  corresponds  to  a 
total  annual  burden  of  approximately 
202  hours.  Form  U-3A-2  would  be 
amended  to  require  the  annual  reporting 
by  certain  exempt  companies  of 
activities  relating  to  exempt  wholesale 
generators  and  foreign  utility 
companies.  It  is  estimated  that  89  filers 
may  be  required  to  provide  this 
information,  which  will  increase  the 
time  of  preparing  the  report  by  three 
hours  for  those  filers,  for  a  total  annual 
burden  of  approximately  406  hours. 
Although  the  hourly  report  burden 
associated  with  Form  U-1  would  not 
change,  the  amendment  to  proposed 
rule  55  would  have  the  effect  of 
reducing  the  number  of  applications 
and/or  declarations  on  Form  U-1.  The 
Commission  anticipates  that  rule  55  will 
eliminate  the  necessity  for  seven  filings 
on  Form  U-1  per  year,  or  an  annual 
reduction  of  1.085  hours,  for  a  total 
annual  burden  of  26.040  hours.  The 
amendments  would  also  reduce  the 
number  of  statements  required  under 
rule  24  which  must  be  filed  with  the 
Commission.  The  Commission 
anticipates  a  reduction  of  nine  burden 
hours  for  complying  with  the 
requirements  of  rule  24  so  the  total 
annual  burden  would  be  331  hours. 
These  estimates  of  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  for 
compliance  with  SEC  rules  and  forms  to 
John  J.  Lane,  Associate  Executive 
Director,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549,  and  Gary 
Waxman.  Clearance  Officer.  Office  of 
Management  and  Budget  (Paperwork 
Reduction  Projects  3235-0125  (Form  U- 
1).  3235-0164  (Form  U5S.  Rule  1(c)). 
3235-0161  (Form  U-3A-2.  Rule  2)  and 
3235-00126  (Rule  24).  room  3208.  New 
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Executive  Office  Building,  Washington. 
DC  20503. 

Dated:  March  4, 1993. 
Mazsaral  H.  McFuiand. 

Deputy  Secmtmy. 

[FR  Doc  92-8311  Filed  4-8-93;  8:45  am] 

MLUNQCOOC  M10-01-H 

Ponns  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  )ohn  ). 
Lane,  (202)  272-5407. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
450  Fifth  Street  NW.,  Washington,  DC 
20549. 

Proposed  Amendments 

Rule  482— File  No.  270-68. 
New 

Proposed  New  Form  482(g) — File  No. 

270-379. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  0MB  approval  proposed 
amendments  to  rule  482  and  proposed 
new  Form  482(g),  both  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a- 
1  et  seq.). 

The  amendments  to  rule  482  would 
permit  certain  advertisements  ("off-the- 
page  prospectuses")  for  mutual  fund 
shares  to  include  an  order  form  if  the 
o^-the-page  prospectuses  contain 
specified  disclosure.  Any  additional 
time  necessary  for  mutual  funds  to 
obtain  the  information  required  to  be 
disclosed  in  these  prospectuses  would 
be  de  minimis. 

Proposed  Form  482(g)  would  be  used 
as  a  cover  sheet  for  off-the-page 
prospectuses  that  are  filed  with  the 
Commission.  Each  of  the  809 
respondents  would  incur  an  annual 
estimated  6  burden  hours  to  comply 
with  this  form. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
-representative  survey  or  study  of  the 
cost  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  John  J.  Lane,  450  Fifth  Street. 
NW.,  Washin^on.  DC  20549,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
InformaticHi  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  room 


3208,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  March  18, 1993. 
Maisaret  H.  McFarUnd. 

Depu  ty  Secretary. 

[FR  Doc.  93-8344  Filed  4-8-93;  8:45  am) 
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Forma  Under  Review  by  Office  of 
IManagement  and  Budget 

Agency  Clearance  Officer  John  J. 
Lane.  (202)  272-5407. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
450  Fifth  Street.  NW.  Washington.  DC 
20549. 

Extension 

Rule  31a-2— File  No.  270-174. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq),  the  Securities 
and  Exchange  Commission  has 
submitted  for  extension  of  OMB 
approval  Rule  31a-2  under  the 
Investment  Company  Act  of  1940  (17 
CFR270.17f-5). 

Rule  31a-2  concerns  preservation  of 
records  by  registered  investment 
companies  and  certain  majority-owned 
subsidiaries  thereof.  Each  of  the  3,997 
respondents  incur  an  average  estimated 
15.4  burden  hours  annually  to  comply 
with  this  requirement. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  SEC  rules  and 
forms  to  John  J.  Lane,  Associate 
Executive  Director,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549  and  Gary 
Waxman.  Clearance  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
(Paperwork  Reduction  Project  3235- 
0179),  room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  March  29, 1993. 
Margar«t  H.  McFarland, 

Depu  ty  Secretary. 

[FR  Doc.  93-8345  Filed  4-8-93:  8:45  ani) 
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[R«l»—  No*.  33-6987;  34-32101;  35- 
25781;  39-2305;  IA-1366;  IC-18378;  File  No. 
S7-2-«3] 

Alternative  Diapute  Reaolution  Poltcy 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTK>N:  Extension  of  time  for  comment. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  extending  the  date  by 
which  comments  on  the  Commission's 
release  requesting  comment  on  how 
alternative  dispute  resolution  and 
negotiated  rulemaking  processes  might 
be  used  in  the  Commission's  activities 
(Release  No.  33-6872)  (58  FR  6531, 
January  29,  1993)  must  be  submitted 
from  April  1, 1993.  until  July  1, 1993. 

DATES:  Comments  should  be  received  on 
or  before  July  1. 1993. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW..  Mail 
Stop  6-9,  Washington,  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-2-93.  All  comment  letters  received 
will  be  made  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Lenett  (202)  272-3094. 
Special  Counsel.  Office  of  General 
Counsel.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW..  Mail 
Stop  6-6.  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION:  In  its 
Request  for  Comments  Release,  the 
Commission  requested  comments  on  the 
utility  of  ADR  and  negotiated 
rulemaking  techniques  to  the 
Commission's  activities.  The 
Commission  is  aware  that  several 
groups  or  organizations  would  like  to 
comment  but  need  more  time  to  do  so. 
In  view  of  this,  and  given  the 
complexity  of  many  of  the  topics  under 
consideration,  the  Commission  believes 
that  an  extension  of  time  for  comment 
is  appropriate.  The  Commission  has 
extended  the  comment  period  from 
April  1. 1993,  until  July  1. 1993. 

By  the  Commission. 

Dated:  April  2,  1993. 
Margaret  H.  McFarlanil, 
Depu  ty  Secretary. 
[FR  Doc.  92-8308  Filed  4-8-93;  8:45  amj 
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[R«l«aM  No.  34-^105;  IntwnatiofMl  8«rie« 
RaiMM  No.  530;  FM«  No.  SB-Am«ji-93-09] 

Self-Regulatory  Organlzationa;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Options  on  the  Eurotop  100 
Index 

April  5, 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  783(b)(1).  noUce  is 
hereby  given  that  on  March  10.  1993, 
the  American  Stock  Exchange  ("Amex" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes,  in  connection 
with  the  listing  of  options  on  the 
Eurotop  100  Index  ("E-lOO"  or 
"Index"),  to  change  the  divisor  applied 
to  the  Index  calculation  as  disseminated 
by  the  European  Options  Exchange 
("EOE")  from  two  to  ten. 

The  text  of  the  proposal  is  available 
at  the  Office  of  the  Secretary,  Amex,  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

The  Commission  approved,  on  March 
14,  1992.  an  Exchange  proposal  to  list 
options  on  the  Eurotop  100  Index.»  The 
proposal,  as  approved,  provided  that  a 
divisor  of  five  would  be  applied  to  the 

'  S«cuntiB»  Exchange  Act  Release  No.  30463 
(March  H.  1992).  57  FR  9284  (March  17.  1992). 


Index  calculation  as  disseminated  by 
the  EOE  so  that  the  E-lOO  options 
would  trade  on  an  Index  vahie  equal  to 
one-fifth  the  value  of  the  EOE- 
disseminated  Index.  On  November  2, 
1992,  the  Commission  approved  an 
Exchange  proposal  to  change  this 
divisor  from  five  to  two.*  The  Amex 
requested  Commission  approval  to 
increase  the  Amex  E-lOO  Index  value  to 
one-half  the  value  of  the  EOE- 
dissominated  Index  because  it  believed 
that  the  Index  options  would  primarily 
be  traded  by  institutional  investors 
seeking  to  hedge  large  portfolios.  ' 

After  the  Amex  E-lOO  options  began 
trading  in  October  of  1992,  the  Amex 
realized  that  this  product  is  primarily 
being  traded  by  retail  investors,  not 
institutional  investors.  Therefore,  the 
Exchange  ciurently  is  proposing  to 
decrease  the  Amex  E-lOO  Index  value 
from  one-half  to  one-tenth  the  value  of 
the  EOE's  E-lOO  Index.  This  will  be 
achieved  by  applying  to  the  Index 
calculation  disseminated  by  the  EOE  a 
divisor  often.  The  current  proposal, 
thus,  reduces  the  value  of  the  Amex  E- 
100  Index  by  one-fifth. ^ 

In  order  to  most  efficiently  effect  the 
change  in  the  Index  value,  the  Exchange 
proposes  to  adjust  outstanding  E-lOO 
options  series  similar  to  the  way  in 
which  equity  options  are  adjusted  for  a 
5-for-l  stock  split.  On  the  effective  date 
of  the  split  ("ex-date"),  the  number  of 
outstanding  E-lOO  options  contracts 
will  be  multiplied  by  five  and  the 
exercise  price  of  each  contract  will  be 
reduced  by  one-fifth.*  The  Exchange 
believes  that  effecting  the  adjustment  in 
this  manner  will  avoid  any  confusion 
associated  with  having  "old"  and 
"new"  E-lOO  options  series  and  symbol 
codes. 

Additionally,  the  Exchange  believes 
that  since  the  Commodity  Exchange, 
Inc.  trades  E-lOO  futures  based  on  the 
Index  at  its  full  value,  options  based  on 
one-tenth  the  EOE-disseminated  Index 
will  continue  to  be  easily  related  by 
investors  seeking  to  use  both  the  options 
and  futures  markets.  The  Exchange 
further  believes  that  a  lower  valued 
Index  will  result  in  a  substantial 
lowering  of  the  dollar  value  of  options 
premiums  for  E-lOO  contracts. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
section  6(b)(5),  in  particular,  in  that  it  is 


'Securities  Exchange  Act. Release  No.  31350 
(October  23.  1992).  57  FR  49497  (November  2. 

'On  March  22. 1993.  the  Amex -calculated  Index 
value  was  at  464.62.  Under  the  proposed  nile 
change,  tliat  value  would  be  reduced  to  92.92. 

*The  Amex  states  that,  as  of  April  2,  1993.  open 
Interest  in  the  remaining  April  and  May  E-lOO 
series  totalled  18  contracts. 


designed  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  the  national  market 
system. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  will  not  impose  a  Wden  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Efifectivenesa  of  the 
Proposed  Rule  Change  and  Timing  for 
Conimission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6.*  Specifically, 
the  Commission  continues  to  believe 
that  the  trading  of  options  on  the  Index 
will  promote  the  public  interest,  and 
help  to  remove  impediments  to  a  free 
and  open  securities  market  by  providing 
investors  with  a  means  to  hedge 
exposure  to  market  risk  associated  with 
European  stock  investments. 

The  Commission  further  believes  that 
changing  the  Index  divisor  from  two  to 
ten  will  result  in  the  Index  options 
premiums  being  more  affordable  for 
retail  investors,  thus,  making  the 
options  more  attractive  to  these 
investors.  Additionally,  the  Commission 
further  notes  that  the  position  and 
exercise  limits  currently  in  place  for 
Amex  E-lOO  options  on  the  higher 
valued  Index  will  remain  in  place  after 
the  Index  value  is  reduced  by  one-fifth. 
Thus,  the  Commission  does  not  believe 
that  lowering  the  Index  value  will  make 
the  market  for  Index  options  readily 
susceptible  to  manipulation. 

Finally,  the  Commission  believes  that 
permitting  the  Exchange  to  adjust 
outstanding  F-IQO  series  similar  to  the 
way  in  which  equity  options  are 
adjusted  for  a  5-for-l  stock  split  will 
reduce  the  likelihood  that  lowering  the 
value  of  the  Amex  E-lOO  Index  could 
result  in  investor  confusion." 


'  15  U.S.C.  78r(b)(5)  (1988). 
"In  order  to  provide  adequate  notice  to  invc-'wrs, 
the  Amex  agrees  to  disseminate  an  information 
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The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  this  proposal  will  permit  the 
Exchange  to  reduce  the  Index  value 
prior  to  listing  any  new  E-lOO  options 
series.  The  Commission  further  believes 
that  merely  changing  the  Index's  divisor 
from  two  to  ten  does  not  substantially 
change  the  character  of  the  Index 
options  as  approved  by  the  Commission 
on  March  14, 1992/  and  does  not  raise 
any  new  issues.  Accordingly,  the 
Commission  believes  it  is  consistent 
with  sections  19(b)(2)  and  6(b)(5)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  basis. 

rV.  SoUcitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubbc  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  o^.ce  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
30.  1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act"  that  the 
proposed  rule  change  (SR-Amex-93- 
09)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


circular,  substantially  similar  to  that  submitted  to 
the  Commission  on  April  2,  1993.  not  later  than 
April  S.  1993.  The  Amex  further  agrees  not  to 
implement  the  proposed  rule  change  until  April  B. 
1993.  Teiepfaone  conversation  between  Ellen 
Kander.  Special  Counsel.  [)erivative  Securities, 
Amex,  and  Richard  Zack.  Branch  Chief,  Division  of 
Market  Regulation,  Commission,  on  April  2, 1993. 
'See  suptx) note  1. 

•  15  U.S.a  78*(b)(2)  (1968). 

•  17  CFR  2(X).30-3(a)(12)  (1992). 


MargarH  U.  McFarUad. 

Deputy  Secretary. 

[PR  Doc.  93-8346  Filed  4-8-93;  8:45  am] 
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[FMease  Na  34-32103;  File  No.  SR-AMEX- 

93-12) 

Self-Regulatory  OrganizatJona;  Filing 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange.  Inc., 
Relating  to  the  Expansion  of  the  Post 
Execution  Reporting  System 

April  5. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Seairities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b){l).  notice  is 
hereby  given  that  on  March  23, 1993, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  expand  its  Post 
Execution  Reporting  ("PER")  system  to 
permit  the  entry  of  up  to  25,000  shares 
for  eligible  market  and  limit  orders  for 
designated  Unit  Investment  Trust 
securities.  Under  the  proposal,  the 
Exchange's  Floor  Governors,  in 
consultation  with  the  senior 
management  of  the  Exchange,  will  be 
given  the  authority  to  determine  which 
Unit  Investment  Trust(s)  should  receive 
the  25,000-share  (or  any  limit  not 
exce^ing  25,000  shares)  PER  eligibility 
designation. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements. 

I  A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  Amex's  PER  system  provides 
member  firms  with  the  means  to 
electronically  transmit  equity  orders 
directly  to  the  specialist's  post  for 
execution  and  reporting.  Equity  orders 
are  either  executed  immediately  by  the 
specialist  (market  or  marketable  limit 
orders)  or  placed  upon  the  specialist's 
book  (limit  orders).  Initially.  PER 
accepted  only  100- share  market  orders 
and  odd  lots.  Over  time.  PER  order 
parameters  have  been  increased 
gradually  in  response  to  both  the 
operational  needs  of  member  firms  and 
the  Amex's  need  to  remain 
competitively  positioned  with  other 
exchanges'  automated  systems.  The 
most  recent  increase  in  the  size 
eligibility  of  PER  market  orders 
permitted  an  expansion  of  PER  eligible 
orders  to  5,000  shares.*  The  Amex  now 
proposes  to  increase  PER  eligibility  for 
eligible  market  and  limit  orders  to 
25,000  shares  for  designated  Unit 
Investment  Trust  securities. 

The  Amex  explains  that  recent 
experience  in  the  listing  and  trading  of 
Unit  Investment  Trust  seciuities  has 
shown  that  specialists  are  able  to 
continuously  offer  substantial  "size" 
markets  at  very  tight  quote  intervals.  For 
example,  in  the  case  of  Standard  & 
Poor's  Depositary  Receipts  ("SPDRs"), 
the  Exchange's  most  recent  listing  of  a 
Unit  Investment  Trust  security,  the 
specialist  has  publicly  guaranteed 
50,000-up  markets  during  normal 
markets  at  the  tightest  (narrowest) 
possible  quote  interval,  a  Viz  spread. 
Further,  as  a  practical  matter,  size 
quotations  in  SPDRs  are  often  at 
substantially  higher  levels,  up  to  one 
million  shares. 

To  accommodate  the  ease  of  order 
entry  and  execution  on  behalf  of 
members  firms,  particularly  those  with 
institutional  customers,  the  Amex 
believes  that  an  increase  in  PER 
eligibility  to  a  25,000-share  level  would 
be  appropriate  given  the  demonstrated 
interest  in  such  products  and  the 
specialist's  ability  to  maintain  such  size 
markets.  The  Amex  states  that  the 
Exchange's  Floor  Governors,  in 
consultation  with  the  senior 
management  of  the  Exchange,  has  been 
given  the  authority  to  determine  which 


'  See  Securities  Exchange  Act  Release  No.  28891 
(February  15,  1991).  56  FR  7438  (order  approving 
File  No  SR-Amex-90-37). 
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Unit  Investment  Tnist(s)  should  receive 
the  25.000-share  (or  any  limit  not 
exceeding  25.000  shares)  PER  eligibility 
designation. 

(b)  Basis 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6[b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 
particular,  in  that  it  will  fpster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  will  also 
result  in  more  efficient  and  effective 
market  operations,  consistent  with 
section  nA(e)(l)(B)  of  the  Act. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  states  that  the  proposed 
rule  change  will  not  create  a  burden  on 
competition  given  that  the  use  of  the 
PER  system  is  optional,  and  those  firms 
which  use  PER  can  achieve  more 
efficient  handling  of  their  riaspective 
orders.  The  Amex  also  believes  that  the 
proposal  will  enhance  the  Exchange's 
competitive  status  in  providing 
efficient,  fast  and  accurate  order- 
delivery  systems. 

(C)  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  conmients  were  either  solicited  or 
received. 

m.  Date  of  EfiiBctiTeiiess  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunimion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reason  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  WTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submissitin,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
previsions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
"Washington.  DC.  Copies  of  such  filing 
•  will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
abo\  e-mentioned  self-regulatory 
orgaiiization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  April 
30,  1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delngated 
authority* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-«348  Filed  4-8-93;  8:45  ami 
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[R0l«M«  No.  34-^104;  Fite  No.  SR-BSE- 
93-03] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  the  Adoption  of  a  Smoking  Policy 
and  the  Addition  of  That  Policy  to  Its 
Minor  Rule  Violation  Plan 

April  5. 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  February  12. 1993. 
the  Boston  Stock  Exchange,  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terma  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  establish  a 
Smoking  Policy  to  regulate  where  on  the 
Exchange  premises  smoking  may  occur 
and  to  amend  its  Minor  Rule  Violation 
Flan  ("Plan") » to  provide  for  the 


imposition  of  summary  fines  for 
violation  of  the  Smoking  Policy.* 

The  following  is  the  text  of  the  BSE's 
proposed  policy: 

Smoking  Policy 

Smoking  is  prohibited  in  all  areas  of  the 
Exchange  unless  specifically  designated  by 
the  Market  Performance  Committee  as  a 
smolting  area.  These  areas  are  currently  the 
large  trading  floor  lounge,  the  hallways 
outside  of  the  restrooms  and  in  private 
offices  where  the  occupant  penniu  smoking. 
Smoking  is  permitted  in  the  confer«nce 
rooms  where  a  meeting  of  greater  than  one 
hour's  duration  is  in  session  and  none  of  the 
meeting  attendees  object.  The  Exchange  may 
redesignate  areas  as  smoking  or  non-smoking 
as  deemed  necessary  and  appropriate  by  the 
authorized  Exchange  committees  and  the 
Market  Performance  Committee,  and  with 
due  notice  to  the  members  and  staff. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  fihng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statement  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Imposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  Smoking 
Policy  is  to  designate  certain  areas  of  the 
Exchange  as  smoking  areas  and  to 
prohibit  smoking  in  all  other  ar«as.  The 
policy  was  adopted  in  response  to 
concerns  regarding  the  effects  of 
smoking  on  non-smokers  in  the  work 
environment,  balancing  these  concerns 
with  providing  an  area  or  areas  for 
smokers.  Any  changes  in  the  designated 
areas  for  smoking  must  be  approved  by 
the  Floor  Facilities  Committee  (for 
trading  floor  areas)  or  the  Rules 
Revision  Committee  (for  all  other 
Exchange  areas)  and  ratified  by  the 
Market  Performance  Committee.  In 
addition,  the  Exchange  also  is  proposing 
to  add  the  policy  to  the  Plan  to  include 


»  17  CFR  200.3O-3(aMl2)  (1992). 

'  The  BSE's  Plan  for  eafordng  and  reporting 
minor  disciplinary  rule  violatioDj  was  approved  by 
the  Commission  in  Securities  Exchange  Acl  Release 
No.  26737  (April  17.  1989).  54  FR  1643a-I  (April 
24.  1989)  (File  No.  SR-BSE-a8-2). 


^  The  BSE  has  raquastad  approval,  under  Rule 
19d-l(c)(2).  17CFR  240.19-1  (cK2).  to  amend  its 
Rule  19d-l  minor  rule  violation  onforcemenl  and 
reporting  plan  to  include  violations  of  its  smoking 
policy.  See  letter  from  Karen  A.  Aluise,  Staff 
Attorney.  BSE.  to  Diana  Luka  Hcpson.  Branch 
Chief.  Commission,  dated  February  8,  1993. 
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a  Rne  schedule  for  violation  of  the 
Smoking  Policy.  The  BSE  proposes  a 
fine  of  $100  for  an  initial  offense  and  a 
fine  of  $250  for  subsequent  violations  of 
the  Smoking  Policy.  This  would  provide 
a  deterrent  to  smoking  in  the  restricted 
areas,  as  well  as  enable  the  Exchange  to 
enforce  the  policy  with  the  least  amount 
of  disruption. 

The  Exchange's  Plan  provides  that  the 
Exchange  may  impose  a  fine,  not  to 
exceed  $2,500.  on  any  member,  member 
organization,  allied  member,  approved 
person,  or  registered  or  non-registered 
employee  of  a  member  or  member 
organization  for  a  minor  violation  of 
certain  specified  Exchange  rules. 

The  purpose  of  the  Plan  is  to  provide 
for  a  response  to  a  rule  violation  when 
a  sanction  is  appropriate,  but  when 
initiation  of  a  full  disciplinary 
proceeding  is  not  suitable  because  such 
proceeding  would  be  more  costly  and 
onerous  than  would  be  warranted  given 
the  nunor  nature  of  the  violation.  The 
Plan  provides  for  an  appropriate 
response  to  minor  violations  of  certain 
Exchange  rules,  while  preserving  the 
due  process  rights  of  the  party  accused 
through  specified,  required  procedures. 

In  the  E.xchange's  initial  filing  which 
set  forth  the  provisions  and  procedures 
of  the  Plan,3  the  Exchange  indicated 
that  it  periodically  would  amend  the  list 
of  rules  subject  to  the  Plan  as  the 
Exchange  deemed  appropriate.  The 
Exchange  now  seeks  to  add  the 
following  policy  to  the  List: 

Violation  of  the  Exchange  Smoking 
PoUcy 

2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
smoking  policy  is  section  6(b)(1)  of  the 
Act,  in  that  the  policy  is  an 
administrative  action  by  the  Exchange 
to  require  its  members  to  comply  with 
its  rules  and  policies,  and  will  ensure 
the  orderly  conduct  of  business  on  the 
floor  and  in  the  administrative  areas 
without  interfering  with  the  personal 
comfort  and  safety  of  the  members  and 
staff.  The  addition  of  the  policy  to  the 
Plan  will  advance  the  objectives  of 
section  6(b)(6)  of  the  Act  in  that  its 
members  and  persons  associated  with 
its  members  will  be  appropriately 
disciplined  for  violations  of  rules  and 
policies  where  the  Exchange  has 
determined  that  such  violations  are 
minor  in  nature.  In  accordance  with 
sections  6(b)(7)  and  6(d)(1),  the  Plan 
provides  for  a  fair  disciplinary 
procedure  for  the  imposition  of 
sanctions. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Froposed  Rule  CSiange  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copj-ing  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-93-03 
and  should  be  submitted  by  April  30. 
1993. 


For  tho  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Dep  u  ty  Secretary. 
IFR  Doc.  93-8347  Filed  4-*-93;  8:45  am) 
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Self-Regulatory  Organizations; 
Midwest  Stock  Exchianga,  Inc.; 
Application  for  Unlisted  Trading 
Privileges  in  Two  Over-tha-Counter 
Issues  and  To  Withdraw  Unlisted 
Trading  Privileges  in  Two  Over-tha- 
Counter  Issues 

April  2,  1993. 

On  March  29, 1993  the  Midwest  Stock 
Exchange.  Inc.  ("MSE")  submitted  an 
application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(f)(1)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  securities,  i.e.. 
securities  not  registered  under  section 
12(b)  of  the  Act. 


File  No. 

Sym- 
bol 

Issuer 

7-10431   

7-10432  

AKLM 
FPNX 

Acclaim  Entertain- 
ment common 
stock,  $.02  par 
value. 

First  Pacific  Net- 
works common 
stock.  $.001  par 
value. 

The  above-referenced  issues  are  being 
applied  for  as  replacements  for  the 
following  securities,  which  form  a 
poriion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 

The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(f)(4)  of  the 
Act  for  the  following  issues: 


File  No. 

Symbol 

Issuer 

7-10433  

RTRSY 

Reuters  Hokjings 
ADS,  no  par 
value. 

7-10434  

BOAT 

Boatman's 
Bankshares  Inc. 
common  stock, 
$1 .00  par  value. 

'S««  supriDOte  1. 


Replacement  issues  are  being 
'requested  due  to  a  lack  of  trading 
activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  April  23, 1993, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
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the  Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  would  be  consistent  with 
Section  12(f)(2},  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  Impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 

authority. 

Margaret  H.  McFu-Iand, 

Deputy  Secretary. 

[FR  Doc.  93-6309  Filed  4-8-93;  8:45  ami 
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[Release  No.  35-25783] 

Filings  Under  thtt  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  2. 1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statement  of  the  proposed  transaction(s) 
summarized  below.  The  application(s) 
and/or  declaration(s]  and  any 
amendments  thereto  is/are  available  for 
public  inspection  through  the 
Commission 's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
April  26.  1993  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  addre8s(es)  specified 
below.  Proof  of  service  (by  affidavit  or. 
in  case  of  an  attorney  at  law.  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  apphcation(s)  and/ 
or  declarationCs),  as  filed  or  as  amended. 


may  be  granted  and/or  permitted  to 
become  effective. 

Eastern  Edison  Company  70-8165 

Eastern  Edison  Company  ("Eastern"), 
110  Mulberry  Street,  Brockton, 
Massachusetts  02403,  a  wholly  owned 
electric  public-utility  subsidiary 
company  of  Eastern  Utilities  Associates, 
a  registered  holding  company,  has  filed 
an  application-declaration  under 
sections  6(a).  6Cb)  and  7  of  the  Act  and 
Rules  50  and  50(a)  (5)  thereunder. 

Eastern  proposes  to  cause  the 
Massachusetts  Industrial  Finance 
Agency  ("Agency")  to  issue  up  to  $45 
million  of  refunding  Pollution  Control 
Revenue  Bonds  maturing  no  later  than 
December  31.  2023  ("Refunding 
Bonds").  The  Agency  presently  has 
outstanding  $40  million  principal 
amount  of  Pollution  Control  Revenue 
Bonds.  10.125%,  due  in  2008  ("1983 
Bonds").  The  1983  Bonds  are  callable 
on  August  1, 1993.  and  new  revenue 
bonds  may  be  issued  as  early  as  May  1, 
1993,  the  proceeds  of  which  would  be 
used  to  refinance  the  1983  Bonds.  In 
order  to  effect  the  refinancing  of  the 
1983  Bonds  at  lower  interest  rates, 
Eastern  proposes  to  borrow,  on  or  before 
December  31. 1994.  the  proceeds  from 
the  Refunding  Bonds.  The  aggregate 
principal  amount  of  such  borrowings 
nrom  the  Agency  would  not  exceed  $45 
million. 

The  proceeds  from  the  Refunding 
Bonds  will  be  used  to  redeem  the 
outstanding  principal  amount  of  the 
1983  Bonds,  plus  (i)  any.  redemption 
premium  on  the  1983  Bonds,  (ii) 
accrued  interest  on  the  1983  Bonds,  (iii) 
the  costs  of  issuance  of  the  Refunding 
Bonds,  (iv)  the  expenses  of  paying, 
redeeming  or  purchasing  the  1983 
Bonds,  (v)  the  costs  of  holding  and 
investing  proceeds  of  the  Refunding 
Bonds  pending  such  payment, 
redemption  or  purchase,  and  (vi)  such 
reserves  for  debt  service  or  other  capital 
or  current  expenses  as  may  be  required 
by  a  bond  resolution,  financing 
documents  or  agreement  securing  the 
Refunding  Bonds.  The  timing  and 
amounts  of  such  borrowings  will  be 
determined  in  light  of  market  conditions 
and  other  relevant  factors  at  thetime  of 
issuance. 

The  terms  of  Eastern's  borrowings 
fi-om  the  Agency  will  be  governed  by 
one  or  more  loan  agreements  and  the 
amendments,  if  any.  thereto  which  will 
require  Eastern  to  make  payments 
corresponding  to  the  amounts  required 
to  pay  the  principal,  interest  and 
premiimi.  if  any.  on  the  Refunding 
Bonds  as  they  become  due.  The  interest 
rates,  payment  dates,  prepayment 
provisions  and  maturities  of  the 


Refunding  Bonds  will  be  determined  at 
the  time  of  issuance  by  negotiation 
between  the  Agency  and  the  purchaser 
of  the  Refunding  Bonds  or  the  managing 
underwriter  of  a  public  offering  of  the 
Refunding  Bonds. 

The  Refunding  Bonds  will  be  issued 
as  either  fixed  rate  bonds  ("Fixed  Rate 
Bonds")  or  as  variable  rate  bonds 
("Variable  Rate  Bonds").  The  Fixed  Rate 
Bonds  will  bear  a  fixed  interest  rate 
until  maturity.  The  Variable  Rate  Bonds 
will  bear  interest  at  a  floating  rate  for 
interest  rate  periods  determined  by  the 
Company.  The  interest  rate  will  be 
determined  by  a  remarketing  agent 
pursuant  to  a  remarketing  agreement. 
Owners  of  the  Variable  Rate  Bonds 
would  also  be  able  to  tender  their  bonds 
for  a  mandatory  piu^ase  at  100%  of  the 
principal  amount  thereof  plus  accrued 
interest.  It  is  expected  that  the  Variable 
Rate  Bonds  will  also  provide  for  a 
conversion  at  the  option  of  Eastern,  to 
a  fixed  interest  rate  for  the  remaining 
life  of  the  bonds. 

In  order  to  secure  its  obligations 
under  the  Refunding  Bonds,  Eastern 
proposes:  (1)  To  issue  a  series  of  its  first 
mortgage  and  collateral  trust  bonds 
("Additional  Bonds");  (2)  to  issue  an 
irrevocable  letter  of  credit;  and/or  (3)  to 
cause  an  insurance  company  to  issue  a 
policy  guaranteeing  payment  of  the 
principal  of,  premium,  if  any,  and 
interest  on  the  Refunding  Bonds 
(collectively.  "Collateral").  Eastern 
proposes  to  begin  negotiations  regarding 
the  issuance  and  sale  of  the  Collateral. 
It  may  do  so. 

The  Additional  Bonds  would  be 
issued  to  the  Agency  under  Eastern's 
Indrtfiture  of  First  Mortgage  and  Deed  of 
Trust  dated  as  of  September  1, 1948,  as 
supplemented  and  modified 
("indenture")  and  one  or  more 
supplemental  indentures  to  be  entered 
into.  The  interest  rate,  redemption  and 
sinking  fund  provisions,  if  any,  with 
respect  to  the  Additional  Bonds  would 
correspond  to  the  provisions  of  the 
Refunding  Bonds. 

Eastern  will  not  undertake  to 
refinance  the  1983  Bonds  if  it  does  not 
believe  that  the  estimated  net  present 
value  of  the  interest  cost  savings  to  be 
derived  fi-om  the  net  difference  between 
interest  on  the  Refunding  Bonds  and  the 
1963  Bonds  would,  on  an  after-tax  basis, 
be  greater  than  the  present  value  of  all 
redemption  and  issuance  costs, 
including  any  tendering  and  premium 
costs  and  credit  enhancement  expenses, 
assuming  an  appropriate  discount  rate. 
Eastern  further  proposes  to  issue  and 
sell,  through  December  31, 1994,  up  to 
an  aggregate  principal  amount  of  $175 
million  of:  (1)  Unsecured  medium-term 
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notes  ("MTNs");  and  (2)  unseciired 
notes  ("Notes"). 

The  MTNs  would  be  offered  under  an 
indenture  between  Eastern  and 
Qtibank.  N.A.  as  trustee.  Eastern  would 
offer  the  MTNs,  from  time  to  time, 
through  one  or  more  agents  who 
regularly  engage  in  the  placement  of 
these  securities.  The  matimty  dates  of 
the  MTNs  will  range  from  3  months  to 
30  years  and  will  be  determined  by 
agreement  between  Eastern  and  the 
respective  purchasers  or  agents  for  the 
purchasers  under  agency  agreements. 
Each  MTN  may  be  redeemable  by 
Eastern  prior  to  maturity,  at  par  or  at 
various  premiums  above  the  principal 
amount  of  the  MTNs  being  redeemed 
plus  accrued  interest,  if  any,  as 
determined  from  time  to  time  by  Eastern 
and  the  purchaser  or  its  agent. 

Eastern  anticipates  that  the 
commissions  payable  to  the  agents  for 
placing  the  MTNs  will  range  from  '/fc  of 
1%  to  ^/i  of  1%  of  the  principal  amoimt 
of  MTNs  sold  through  such  agents 
depending  upon  the  maturity  of  the 
MTNs  sold.  In  addition.  Eastern  may 
sell  MTNs  to  an  agent,  as  principal,  for 
resale  to  investors  at  a  discount  equal  to 
such  commission. 

The  Notes  will  be  issued  directly  by 
Eastern  or  sold  by  its  agents  for  a 
commission  to  lenders  such  as  banks, 
insurance  companies  or  similar 
institutions  under  note  agreements  and 
will  mature  in  not  more  than  ten  years. 
Eastern  anticipates  that  the 
commissions  payable  to  the  agents  for 
placing  the  Notes  will  not  exceed  1%  of 
the  principal  amount  of  Notes  sold 
through  such  agents. 

Terms  of  the  sale  of  the  MTNs  and 
Notes  will  be  determined  in  light  of 
market  conditions  and  other  similar 
factors  at  the  time  of  issuance.  The 
MTNs  and  Notes  will  be  sold  at  rates  , 
not  in  excess  of  those  generally 
obtainable  at  the  time  of  their  pricing  on 
sales  of  securities  with  similar  terms 
and  conditions,  with  the  same  maturity 
and  by  companies  of  comparable  credit 
quality.  Eastern  proposes  a  maximum 
limit  on  the  interest  rates  for  the  MTNs 
and  the  Notes  of  9.15%. 

Eastern  will  not  undertake  to  issue 
MTNs  or  Notes  for  refinancing  purposes 
if  it  does  not  believe  that  the  estimated 
net  present  value  savings  derived  from 
the  net  difference  between  interest  or 
dividend  payments  on  any  MTNs  or 
Notes  to  be  issued  for  refunding 
purposes  would  be,  on  an  after-tax 
basis,  greater  than  the  present  value  of 
all  redemption  and  issuing  costs, 
including  any  tendering  and  premium 
costs,  assuming  an  appropriate  discount 
rate.  Eastern  proposes  to  begin 


negotiations  regarding  the  issuance  of 
the  MTNs  and  Notes.  It  niaydo  so. 

The  proceeds  frt>m  the  NfTNs  and 
Notes  will  be  used  by  Eastern  for  any  of 
the  following  purposes;  (1)  Retirement 
or  redemption  of  outstanding  first 
mortgage  bonds,  medium-term  notes, 
notes  and  preferred  stock;  (2)  the 
repayment  of  outstanding  short-term 
bank  borrowings  incurred  in  connection 
with  the  redemption  of  First  Mortgage 
Bonds,  MTNs,  Notes  and  preferred 
stock;  (3)  the  payment  of  underwriting 
costs  and  other  issuance  expenses;  and 
(4)  other  corporate  purposes,  including 
(a)  payment  for  construction  of  capital 
additions  and  improvements  to  plant 
and  system,  (b)  working  capital  needs 
and  the  repayment  of  short-term 
borrowings  incurred  for  such  purposes, 
and  (c)  sinking  fund  payments  and  the 
retirement  or  redemption  of  outstanding 
securities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
[FR  Doc.  93-8306  Filed  4-8-93;  8:45  am] 
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Pnv»«tin*nt  Company  Act  R«i«as«  No. 
19380;  812-8250] 

Sagamore  Funds  Trust,  at  al.; 
Application  for  Exemption  Under  the 
Investment  Company  Act  of  1940 

April  2, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  Raffensperger,  Hughes  & 
Co.,  Inc.  ("Raffensperger"  or 
"Distributor");  Sagamore  Funds  Trust 
("Sagamore");  and  all  open-end 
registered  investment  companies  that 
hereafter  may  be  advised  by 
Raffensperger,  or  any  affiliated  person  of 
Raffensperger  (as  defined  in  section 
2(a)(3)  of  the  Act),  and  whose  units  or 
shares  are  offered  at  net  asset  value  plus 
a  sales  load  and  which  are  offered  in  the 
same  group  of  investment  companies,  as 
defined  in  rule  lla-3  under  the  Act. 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  exemption  from 
the  provisions  of  sections  2(a)(32), 
2(a)(35).  22(c),  and  22(d),  and  rule  22c- 
1. 

SUMMARY  OF  APPUCATKW:  Applicants 
seek  an  order  to  permit  them  to  impose 
a  contingent  deferred  sales  load 
("CDSL")  on  certain  redemptions  of 
Sagamore's  units  or  shares  ("Units")  for 


which  Sagamore's  front-end  sales  loads 
initially  were  waived,  and  to  waive  the 
CDSL  under  certain  circumstances. 
nUNQ  date:  The  application  was  filed 
on  January  19, 1993,  and  an  amendment 
thereto  was  filed  on  March  29, 1993.  In 
a  letter  dated  April  1, 1993,  applicants' 
counsel  has  stated  that  an  additional 
amendment,  the  substance  of  which  is 
incorporated  herein,  will  be  filed  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
April  27, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicants,  20  North  Meridian  Street, 
Indianapolis,  Indiana  46204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Man,  Senior  Special  Counsel, 
(202)  272-3030,  or  Barry  Miller,  Senior 
Special  Counsel,  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Sagamore  is  an  open-end 
diversified  management  investment 
company  organized  as  an  Indiana 
Business  Trust  on  January  17, 1991. 
Raffensperger,  an  Indiana  corporation 
registered  as  a  broker-dealer  pursuant  to 
the  Securities  Exchange  Act  of  1934,  is 
the  distributor  and  principal 
underwriter  for  Sagamore. 

2.  Units  of  Sagamore  are  offered  to  the 
public  at  net  asset  value  plus  a  sales 
load  of  2.75%  of  the  offering  price 
(2.83%  of  the  net  asset  value)  on  single 
purchases  of  less  than  $50,000.  The 
sales  load  is  reduced  on  a  graduated 
scale  on  single  purchases  of  $50,000  and 
over,  and  reduced  sales  loads  are 
applicable  through  a  right  of 
accumulation  by  which  purchasers  may 
add  to  their  investments  in  Sagamore  by 


purchasing  Units  at  the  offering  price 
applicable  to  the  total  of  (a)  the  dollar 
amount  then  being  purchased  plus  (b) 
an  amount  equal  to  the  then  current 
offering  price  or  original  cost, 
whichever  is  greater,  of  the  Units  then 
held  by  the  purchaser  and  the 
purchaser's  immediate  family. 

3.  Reduced  sales  loads  apply  to  the 
aggregate  amount  of  purchases  of  Units 
of  Sagamore  made  by  any  purchaser 
within  a  13  month  period  pursuant  to  a 
letter  of  intent.  Each  purchase  of  Units 
under  a  letter  of  intent  will  be  entitled 
to  the  sales  load  applicable  to  the  total 
investment  indicated  in  the  letter  of 
intent.  If  the  total  amount  of  Units 
purchased  during  the  13  month  period 
does  not  equal  the  amount  stated  in  the 
letter  of  intent,  the  purchaser  will  be 
notified  and  required  to  pay  within  20 
days  of  the  expiration  of  the  13  month 
period  the  difference  between  the  sales 
load  applicable  to  the  Units  purchased 
at  the  reduced  rate  and  the  sales  load 
applicable  to  the  Units  actually 
purchased  pursuant  to  the  letter  of 
intent. 

4.  AppUcants  propose  to  offer 
Sagamore  Units  at  net  asset  value  plus 
a  sales  load  on  transactions  involving 
less  than  $1,000,000,  or  such  other 
amount  as  agreed  to  by  applicants.  For 
purchases  ofSl.OOO.OOO  or  more 
(including  letter  of  intent  purchases), 
applicants  will  impose  no  firont-end 
sales  load.  Sagamore  proposes  to  pay 
the  Distributor  a  CDSL  from  the 
proceeds  of  certain  redemptions  of 
Units  initially  sold  without  a  sales  load. 

5.  The  ODSL  will  be  imposed  only  if 
a  redemption  transaction  occurs  within 
a  specified  period  of  time  (the  "holding 
period")  following  the  Unit  purchase 
and  will  be  equal  to  a  percentage  of  the 
lesser  of  (a)  the  net  asset  value  of  the 
Units  at  the  time  of  purchase,  or  (b)  the 
net  asset  value  of  the  Units  at  the  time 
of  redemption.  The  proposed  holding 
period  is  two  years  and  the  proposed 
CDSL  is  1  percent. 

6.  Applicants  represent  that  no  CDSL 
will  be  imposed  when  an  investor 
redeems  Units  held  for  longer  than  the 
holding  period;  for  amounts 
representing  capital  appreciation  of 
Units;  or  for  Units  derived  from 
reinvestment  of  dividends  or  capital 
gains  distributions.  In  determining 
whether  a  CDSL  is  payable,  it  will  be 
assumed  that  a  redemption  is  made  first 
of  Units  not  subject  to  the  CDSL, 
including  shares  derived  fi^m  Units, 
and  then  other  shares  in  the  order  of 
purchase. 

7.  Applicants  may  change  the  holding 
period  and  the  amount  of  the  CDSL, 
provided,  however,  that  applicants 
comply  with  proposed  rule  6c-10  under 
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the  Act  as  currently  proposed  and  as  it 
may  be  reproposed,  adopted,  or 
amended;  and  provided  that  no  change 
in  the  holding  period  and  the  amount  of 
the  CDSL  will  affect  Units  that  already 
have  been  issued.  In  accordance  with 
proposed  rule  6c-10,  the  sum  of  any 
front-end  sales  load  and  contingent 
deferred  sales  load  applicable  to  any 
sale  of  units  will  not  exceed  the 
maximum  sales  charge  that  could  have 
been  imposed  under  Article  HI,  section 
26(d)  of  the  Rules  of  Fair  Practice 
promulgated  by  the  National 
Association  of  Securities  Dealers,  Inc.  at 
the  time  the  units  were  purchased.  No 
contingent  deferred  sales  load  will  be 
imposed  on  Units  issued  prior  to  the 
effective  date  of  the  requested  order. 

8.  AppUcants  intend  to  waive  all  sales 
loads,  including  CDSLs,  in  connection 
with  purchases  of  Units  at  net  asset 
value  by  directors,  trustees,  officers,  and 
employees  of  Sagamore  and  the 
Distributor,  and  immediate  family 
members  of  the  foregoing.  Applicants 
also  represent  that  they  may  sell  Units 
without  a  sales  load,  including  a  CDSL, 
to  particular  classes  of  investors  or 
transactions  in  accordance  with  the 
requirements  of  rule  22d-l  under  the 
Act,  in  connection  with  purchases  by  (a) 
investment  advisory  clients  of  the 
Distributor;  (b)  trust  accounts  of 
financial  institutions;  and  (c) 
shareholders  of  mutual  funds  (other 
than  Sagamore)  who  paid  a  sales  charge 
to  such  mutual  fund  and  who  reinvest 
the  proceeds  from  a  redemption  of 
shares  of  such  mutual  fund  within  14 
calendar  days  in  Units  of  Sagamore. 
Regarding  item  (c)  above,  the  sales  load, 
including  the  CDSL,  will  not  be  waived 
if  the  shareholder  paid  a  deferred  sales 
load,  redemption  fee  (as  such  terms  are 
defined  pursuant  to  rule  lla-3  imder 
the  Act),  or  other  charge  in  connection 
with  the  redemption  of  shares  of  such 
other  mutual  fund,  because  in  such  a 
situation  the  transaction  may  be 
prohibited  under  section  11(a)  of  the 
Act,  absent  an  order  of  the  SEC,  as  an 
exchange  effected  on  a  basis  other  than 
relative  net  asset  values.  Applicants  will 
take  such  steps  as  may  be  necessary  to 
determine  that  the  shareholder  has  not 
paid  a  deferred  sales  load,  redemption 
fee,  or  other  charge  in  connection  with 
the  redemption  of  shares  of  such  other 
mutual  fund,  including,  without 
limitation,  requiring  the  shareholder  to 
provide  a  written  representation  that  a 
deferred  sales  load,  redemption  fee,  or 
other  charge  was  not  imposed  upon 
redemption  and,  in  addition,  either  (a) 
requiring  the  shareholder  to  provide  on 
account  activity  statement  reflecting  the 
redemption  that  supports  the 


shareholder's  representation  or  (b) 
reviewing  a  copy  of  the  current 
prospectus  of  the  other  mutual  fund  and 
determining  that  such  other  mutual 
fund  does  not  impose  a  deferred  sales 
load,  redemption  fee.  or  other  charge. 

9.  Applicants  also  intend  to  waive  the 
CDSL  on  the  redemption  of  Units  in  the 
event  of:  (a)  The  death  or  disability  of 
the  Unit  holder,  (b)  a  lump  sum 
distribution  bom  a  benefit  plan 
qualified  under  the  Employee 
Retirement  Income  Security  Act 
("ERISA")  or  1974;  or  (c)  systematic 
withdrawals  from  ERISA  plans  if  the 
Unit  holder  is  at  least  59V2  years  old. 

Applicants'  Condition 

If  the  requested  exemptive  relief  is 
granted,  applicants  agree  to  comply 
with  the  provisions  of  proposed  rule  6c- 
10  under  the  Act,  as  currently  proposed 
and  as  it  may  be  reproposed.  adopted  or 
amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  93-8343  Filed  4-ft-93;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Little  Rock  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Little  Rock  District 
Advisory  Council  will  hold  a  public 
meeting  at  9  a.m.  on  Wednesday,  May 
5,  1993,  at  the  U.S.  Small  Business 
Administration,  2120  Riverfront  Drive, 
suite  100,  Utile  Rock,  Arkansas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Joseph  T.  Foglia,  District  Director, 
U.S.  Small  Business  Administration, 
2120  Riverfi^nt  Drive,  suite  100,  Little 
Rock,  Arkansas  72202,  (501)  324-5871. 

Dated:  April  5, 1993. 
Dorothy  A.  OveraJ, 

Acting  Assistant  Administrator.  Office  of 

Advisory  Councils. 

[FR  Doc.  93-8358  Filed  4-8-93;  8:45'am| 
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Augusta  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Augusta  District 
Advisory  Council  will  hold  a  public 
meeting  at  9:30  a.m.  on  Monday,  May 
10, 1993,  at  the  Service  Corps  of  Retired 


18438 


Federal  Register  /  Vol.  58,  No.  67  /  Friday,  April  9,  1993  /  NoUces 


Executives  (SCORE)  Office.  66  Pearl 
Street,  suite  211,  Portland,  Maine,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
otherspresant 

For  further  information,  write  or  call 
Mr.  Roy  Perry.  District  Director,  U.S. 
Small  Business  Administration,  40 
Western  Avenue,  Augusta.  Maine 
04330.  (207)  622-8378.  Ext.  110. 

Dated:  April  5. 1993. 
Dorothy  A.  Ovoral. 

Acting  Assistant  Administrator.  Office  of 

Advisory  Councils. 

|FR  Doc.  93-8356  Filed  4«  93;  8:45  am) 
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Clarksburg  District  Advisory  Council; 
Put>llc  Meeting 

The  U.S.  Small  Business 
Administration  Clarksburg  District 
Advisory  Council  will  hold  a  public 
meeting  at  8:30  a.m.  on  Tuesday,  May 
4,  1993.  at  the  River  Tower  Building, 
suite  302.  1102  Third  Avenue, 
Huntington,  West  Virginia,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Mr.  Marvin  Shelton,  District  Director, 
U.S.  Small  Business  Administration, 
P.O.  Box  1608.  168  W.  Main  Street, 
Clarksburg,  West  Virginia  26302-1608. 
(304) 623-5631. 

Dated:  April  5. 1993. 
Dorothy  A.  Ovsral, 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

[PR  Doc.  93-8357  Filed  4-8-93;  8:45  am) 
BiLLMO  cooe  was-oi-M 


DEPARTiyiENT  OF  TRANSPORTATION 
[Dociwt  37554] 

NoUce  of  Order  Adjusting  the  Standard 
Foreign  Fare  Level  index 

The  International  Air  Transportation 
Competition  Act  (lATCA),  Public  Law 
96-192.  requires  that  the  Department,  as 
successor  to  the  Civil  Aeronautics 
Board,  estabhsh  a  Standard  Foreign  Fare 
Level  (SFFL)  by  adjusting  the  SFFL  base 
periodically  by  percentage  changes  in 
actual  operating  costs  per  available  seat- 
mile  (ASM).  Order  80-2-69  established 
the  first  interim  SFFL.  and  Order  92-2- 
27  established  the  currently  effective 
two-month  SFFL  applicable  through 
March  31, 1993. 

In  establishing  the  SFFL  for  the  two- 
month  period  beginning  April  1. 1993, 


we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31, 1992, 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  93-4-7  fares  may  be 
increased  by  the  following  adjustment 
factors  over  the  October  1979  level; 

Atlantic _ 1.5147 

Latin  America 1.3883 

Pacific „ 1.9375 

Canada 1.4238 

For  further  information  contact:  Keith 
A.  Shangraw.  (202)  366-2439. 

By  the  Department  of  Transportation:  April 
2, 1993. 

Patricic  V.  Murphy, 

Acting  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[PR  Doa  93-8294  Filed  4-8-93;  8:45  am] 

BUJJNQ  COOC  4t10-a-M 


Order  Adjusting  International  Cargo 
Rate  Flexibility  L^vel 

PoUcy  Statement  PS-109, 
implemented  by  Regulation  ER-1322  of 
the  Civil  Aeronautics  Board  and 
adopted  by  the  Department,  established 
geographic  zones  of  cargo  pricing 
flexibility  within  which  certain  cargo 
rate  tariffs  filed  by  carriers  would  be 
subject  to  suspension  only  in 
extraordinary  circumstances. 

The  Standard  Foreign  Rate  Level 
(SFRL)  for  a  particular  market  is  the  rate 
in  effect  on  April  1, 1982,  adjusted  for 
the  cost  experience  of  the  carriers  in  the 
applicable  ratemaking  entity.  The  first 
adjustment  was  effective  April  1, 1983. 
By  order  92-2-31.  the  Department 
established  the  ciurently  effective  SFRL 
adjustments. 

In  establishing  the  SFRL  for  the  two- 
month  period  banning  April  1,  1993, 
we  have  projected  non-fuel  costs  based 
on  the  year  ended  December  31,  1992 
data,  and  have  determined  fuel  prices 
on  the  basis  of  the  latest  available 
experienced  monthly  fuel  cost  levels  as 
reported  to  the  Department. 

By  Order  93  4  0  cargo  rates  may  be 
adjusted  by  the  following  adjustment 
factors  over  the  April  1,  1982  level: 

Atlantic 1.2302 

Western  Hemisphere 1.1386 

Pacific „„ 1.5037 

For  fiirther  information  contact;  Keith 
a  Shangraw  (202)  366-2439. 

By  the  Department  of  Transportation:  April 
5, 1993. 
Patrick  V.  Nfurphy, 

Actiixg  Assistant  Secretary  for  Policy  and 
International  Affairs. 

[PR  Doc.  93-8375  Filed  4-8-93;  8:45  am) 
BtUJNO  COOC  4910-42-M 


Office  of  the  Secretary 
[Notice  93-13] 

Commercial  Space  Tr8n^>ortation 
Advisory  Committee;  Open  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  App.  1),  notice  is 
hereby  given  of  a  meetbig  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC).  The 
meeting  will  take  place  on  Wednesday, 
April  28. 1993  from  8:30  a.m.  to  S  p.m. 
in  room  2230  of  the  Department  of 
Transportation's  headquarters  building 
at  400  Seventh  Street  SW.,  in 
Washington,  DC.  This  will  be  the 
seventeenth  meeting  of  the  CC^STAC. 
In  addition  to  reports  from  the 
respective  COMSTAC  Working  Groups, 
the  meeting  will  address  among  other 
things,  commercial  requirements  for  a 
potential  new  space  vehicle.  There  will 
also  be  a  legislative  update  on 
Congressional  activities  involving 
commen'ial  space  transportation. 

This  meeting  is  open  to  the  interested 
public:  however,  space  may  be  limited. 
Additional  information  may  be  obtained 
by  contacting  Ms.  Linda  H.  Strine  at 
(202)  366-2980. 

Dated:  April  5.  1993. 
Donald  R.  Trilling, 

Acting  Director,  Office  of  Commercial  Space 
Transportation. 
[PR  Doc.  93-8374  Filed  4-8-93;  8:45  am| 
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Federal  Aviation  Administration 

Application;  Passenger  FaciUty  Charge 
(RFC)  at  Chicago  O'Hara  International 
Airport,  Chicago,  IL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Chicago  O'Hare 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  10, 1992. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 
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Federal  Aviation  Administration, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue,  room  258,  Des 
Plaines.  IL  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  R. 
Mosena,  Commissioner  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  20  N.  Clark  Street, 
suite  3000,  Chicano,  IL  60602. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  H.  Yates,  Manager.  Chicago 
Airports  District  Office.  2300  East 
Devon  Avenue,  room  258,  Des  Plaines, 
IL  60018,  (312)  694-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenues  from  a  PFC  at 
Chicago  O'Hare  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconcihation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  26.  1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Chicago 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  §158. 25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  25,  1993. 

The  following  is  a  brief  overview  of 
the  appUcation. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1, 1993. 

Proposed  charge  expiration  date: 
October  31.  1999. 

Total  estimated  PFC  revenue: 
$513,787,558. 

Brief  description  of  proposed 
project(8): 

Projects  to  Impose  and  Use  PFC 

Airfield:  Noise  Mitigation;  Terminal; 
Safety  and  Security;  Heating  and 
Refrigeration;  Terminal  Support;  Project 
Formulation;  International  Terminal. 

Projects  Only  to  Impose  a  PFC 

Airfield:  Noise  Mitigation;  Terminal; 
Safety  and  Security;  Heating  and 
Refrigeration;  Terminal  Support. 

Class  or  classes  of  air  earners  which 
the  pubhc  agency  has  requested  not  be 
reauired  to  collect  PFCs:  Air  Taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  imder  "FOR  FURTHER 
INFORMATION  CONTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Cnicago  Department  of  Aviation. 

Issued  in  Des  Plaines,  Illinois,  on  March 
31. 1993. 

W.  Robert  Billingiley, 

Manager.  Airports  Division.  Great  Lakes 
Hegion. 

[FR  Doc.  93-8367  Filed  4-8-93;  8;45  am] 
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Application;  Passenger  Facility  Charge 
(PFC)  Chicago  Midway  Airport, 
Chicago,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Chicago  Midway 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  10.  1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration. 
Chicago  Airports  District  Office.  2300 
East  Devon  Avenue.  Room  258,  Des 
Plaines.  IL  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  R. 
Mosena.  Commissioner  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  20  N.  Clark  Street. 
Suite  3000.  Chicago  IL  60602. 

Air  Ccuriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Louis  H.  Yates.  Manager.  Chicago 
Airports  District  Office.  2300  East 
Devon  Avenue.  Room  258.  Des  Plaines, 
IL  60018.  (312)  694-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 


and  use  the  revenue  from  a  PFC  at 
Chicago  Midway  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  26. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Chicago 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  §158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  June  25, 1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 

August  1, 1993 
Proposed  charge  expiration  date: 

September  30,  2001 
Total  estimated  PFC  revenue: 

$83,039,821 

Brief  description  of  proposed 
project(s): 

Projects  to  Impose  and  Use  PFC 
Airfield;  Noise  Mitigation;  Terminal; 
Support  Facilities;  Airport  Master  Plan. 
Projects  Only  to  Impose  a  PFC 
Airfield;  Noise  Mitigation;  Terminal. 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not 
be  required  to  collect  PFCs:  Air 
Taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines,  Illinois,  on  March 
31,  1993. 

W.  Robert  Biliingsley, 

Manager.  Airports  Division.  Great  Lakes 
Region. 

[PR  Doc.  93-8366  Filed  4-8-93;  8:45  am) 
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Application;  Passenger  Facility  Charge 
(PFC)  Indianapolis  international 
Airport,  Indianapolis,  IN 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
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application  to  impose  and  use  the 
revenue  from  a  PFC  at  Indianapolis 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  {Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  R^ulations  {14  CTR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  10. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  cr  dehvered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration. 
Chicago  Airports  District  Office.  2300 
Devon  Avenue,  room  258.  Des  Plaines. 
Illinois  60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Daniel  C. 
Orcutt.  Executive  Director,  of  the 
Indianapolis  Airport  Authority  at  the 
following  acldress:  Indianapolis  Airport 
Authority.  2500  Soutii  High  School 
Road.  Box  100,  Indianapolis.  Indiana 
46241-4941. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Indianapolis 
Airport  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  »NF0RMAT10N  CONTACT:  Mr. 
Louis  H.  Yates.  Manager.  Chicago 
Airports  District  Office.  230C  East 
Devon  Avenue,  room  258,  Des  Plaines. 
Illinois  60018.  (312)  694-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATKDN:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Indianapolis  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
{Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  26. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Indianapolis  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  not  later  than  July  17, 1993. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date: 
September  1. 1993 

Proposed  charge  expiration  date: 
^..  ptember  30,  2005 


Total  estimated  PFC  revenue: 
$123,313,000 
Brief  description  of  proposed  projects: 

a.  Repair  of  South  Terminal  Apron 

b.  Design  and  Engineering  for  New 
Runway  5L/23R 

c.  Construction  of  New  Runway  5L/23R 

d.  Relocation  of  Electrical  Transmission 
Line 

e.  Relocation  of  Bridgeport  Road 

f.  Construction  of  Aircraft  Rescue  and 
Fire  Fitting  Station  No.  2 

g.  Environmental  Mitigation  for  New 
Runway  5L/23R 

h.  Reimbursement  for  Environmental 

Assessment  on  New  Runway  5L/23R 
i.  Installation  of  Deicing  Control  System 
j.  Installation  of  Taxiway  Guidance 

Signs 
k.  Installation  of  Parallel  Taxiway  D 

Centerline  Lights 
1.  Purchase  of  Airfield  Safety  and 

Maintenance  Equipment 
m.  Reimbursement  of  Local  Share  for 

Construction  of  Runway  5R/23L 
n.  Reimbursement  for  Construction  of 

Firefighting  Training  Facility 
o.  Reimbursement  of  Local  Share  for 

Installation  of  Terminal  Card  Access 

System 
p.  Site  Preparation  end  Purchase  of 

Aircraft  Loading  Bridges 
q.  Renovation  of  Terminal  Passenger 

Departure  Gates  Al  and  A2  and 

Holdrooms 
r.  Land  Acquisition  for  Noise 

Compatibility  under  FAR  Part  150 
s.  Land  Acquisition  for  Environmental 

Mitigation  for  New  Runway  5L/23R 
t.  Reimbursement  for  repair  of  existing 

Runway  5L/23R 
u.  Reimbursement  for  construction  of 

south  commuter  apron 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  to 
be  required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
Usted  above  under  "FOR  furtmeh 
INFORMATK)H  COWTACT." 

In  addition,  any  person  may.  upon 
request,  inspect  the  application  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Indianapolis  Airport  Authority. 

Issued  In  Des  Plaines.  niinols.  on  March 
31.1993. 

W.  Robert  Biilingsley, 
Manager,  Airports  Division,  Great  Lakes 
Region. 
IFR  Doc.  93-8365  Filed  4-«-93,  8:45  am] 
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Intent  To  Rule  on  Application  To 
Impose  and  Use  tha  Ravanua  From  a 
Passenger  Facility  Charge  (PFC)  at 
Redmond  Municipal  Airport,  RedmorMi. 
OR 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  tha 
revenue  fi-om  a  PFC  at  Redmond 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  10,  1993. 
ADDRESSES:  Comments  on  tliis 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office.  SEA- 
ADO.  Federal  Aviation  Administration. 
1601  Lind  Avenue  SW..  suite  250. 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Joe 
Hannan,  City  Manager  of  the  Qty  of 
Redmond  at  the  following  address:  455 
S.  7th  Street.  Redmond.  Oregon  97756. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  City  of  Redmond 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  Civil  Engineer,  (206) 
227-2654;  Seattle  Airports  District 
Office,  SEA-ADO;  Federal  Aviation 
Administration;  1601  Lind  Avenue  SW., 
suite  250,  Renton,  WA  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  appUcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Redmond  Municipal  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  April  1.  1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Redmond  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
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application,  in  whole  or  in  part,  no  later 
.  than  July  10. 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  pmposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 

1.1993 
Proposed  charge  expiration  date:  March 

31.  2000 
Total  estimated  PFC  revenue: 

$1,323,000 
Brief  description  of  proposed  projecUs): 
Airfield  signage;  renovation  and 
expansion  of  the  air  carrier  terminal; 
reconstruction  of  runways  4/22  and 
10/2B;  pavement  study;  purchase  of 
one  ARFF  vehicle;  resurface  and 
expansion  of  the  air  carrier  ramp. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxis  and 
small  air  charter  companies. 
Any  person  may  inspect  the 
applicaUon  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATIOH  COMTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division,  ANM-600.  1601  Und  Avenue 
SW..  suite  540.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  othesr  documents  germane  to  the 
application  in  person  at  the  City  of 
Redmond. 

Issued  in  Ronton,  Washington,  on  April  1 
1993.  ^ 

Matth«w  J.  CuTanaugh. 

Acting  Assistant  Manager.  Airports  Division. 

NoTthMfest  Mountain  Region. 

[FR  Doc.  93-8354  Filed  4-9-93;  8:45  am) 
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Intent  To  Ruto  on  Application  To 
impose  and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
San  Jose  International  Airport,  San 
Jose.  CA 

agency:  Federal  Aviation 
Administration.  DOT. 

ACTTON:  Notice  of  intent  to  rule  on 
applicaUon  to  impose  and  use  the 
revenue  from  a  passenger  facility  charge 
(PFC)  at  San  Jose  International  Airport. 
San  Jose,  California. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  and  use  PFC  at 
San  Jose  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 


Act  of  1990)  (Public  Law  101-508)  and 
14  CFR  part  158.  On  March  24. 1993, 
the  FAA  determined  that  the 
application  to  impose  a  PFC  submitted 
by  the  city  of  San  Jose  was  substantially 
complete  within  the  requirements  of 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  June 
23.  1993. 

DATES:  Comments  must  be  received  on 
or  before  May  10. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division.  P.O.  Box 
92007,  Worldway  Postal  Center.  Los 
Angeles,  CA  90009  or  San  Francisco 
Airports  District  Office.  831  Mitten 
Road.  Room  210.  Burlingame,  CA 
94010-1303.  In  addition,  one  copy  of 
any  comments  submitted  to  the  FAA 
must  be  mailed  or  dehvered  to  Mr. 
Ralph  G.  Tonseth.  Director  of  Aviation, 
San  Jose  International  Airport,  1661 
Airport  Boulevard,  San  Jose.  California 
95110-1285. 

Comments  bom  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  city  of  San  Jose 
under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  R.  Rodreguez,  Supervisor, 
Planning  and  Programming  Section. 
Airports  District  Office.  831  Mitten 
Road,  room  210.  Burlingame.  CA 
94010-1303.  Telephone:  (415)  876- 
2805.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  MFORMATKM:  The 
following  is  a  brief  overview  of  the 
application. 

Level  of  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  Aueust 

2. 1995 
Proposed  charge  expiration  date:  April 

1, 1999 
Total  estimated  PFC  revenue: 

$22,454,000.00 
Brief  description  of  the  proposed 
projects:  Run  up  Area  Blast  Pad. 
Taxiway  1  Reconstruction  (TWY  B  to 
TWY  E).  Taxiway  A  Reconstruction. 
West  GA  Parking  Reconstruction,  T- 
Hangar  Relocation.  Fuel  Farm 
Remediation.  Taxiway  2 
Reconstruction.  Runway  30L 
Reconstruction.  Runway  30R 
Reconstruction.  Terminal  C  Asbestos 
Abatement.  Westside  Development, 
Terminal  A  Shuttle  Island 
Modifications.  AVI  System.  Taxiway 
1  Reconstruction  (Twy  A  to  Twy  B), 
Earthquake  Emergency  Supplies. 
Interactive  Training  System,  Digital 
Announcement  System,  Master  Plan 
Update  and  the  city  requests  authority 


to  use  PFC  revenue  for  the  Noise 
Attenuation  project  previously 
approved  on  June  11, 1992. 
Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operations  (ATCO)  filing 
FAA  Form  1800-31  who  enplane 

Passengers  at  San  Jose  International 
Bcause  they  enplane  less  than  1 
percent  of  total  enplaned  passengers. 
Availability  of  Application:  Any  person 
may  inspect  the  application  in  person 
at  the  FAA  office  listed  above.  In 
addition,  any  person  may,  upon 
request,  inspect  the  application, 
notice  and  other  documents  ger.-nane 
to  the  application  in  person  at  the  city 
of  San  Jose. 

Issued  in  Hawthorne,  California,  on  April 
1. 1993.  ^ 

Ellsworth  dun. 

Manager.  Planning  and  Programming  flranc/i. 
(FR  Doc.  93-8355  Filed  4-8-93;  8:45  am] 

WLUNQ  COOC  4*10-1>-M 


Federal  Highway  Administration 

Pilot  Program;  Controlled  Substances 
and  Alcohol  Testing 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  program;  availabihty 
of  documents. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  a  pilot 
program  mandated  by  the  Omnibus 
Transportation  Employee  Testing  Act  of 
1991.  Under  the  pilot  program,  the 
FHWA  is  funding  random,  roadAie 
alcohol  and  controlled  substances 
testing  of  commercial  motor  vehicle 
operators  conducted  by  State  officials  of 
Minnesota.  Nebraska,  New  Jersey,  and 
Utah.  The  program  will  operate  for  a 
period  of  one  year  in  each  State.  The 
data  gathered  in  the  program  will  be 
incorporated  into  a  report  to  Congress 
required  by  the  Act.  This  notice  also  ' 
informs  the  public  of  the  availability  of 
certain  program  documents  and 
provides  the  names  and  addresses  of 
Federal  and  State  officials  who  may  be 
contacted  for  further  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  McCauley,  Office  of  Motor 
Carriers,  HFO-30,  (202)  366-0133;  or 
Mr.  David  Sett,  Office  of  Chief  Counsel. 
HCC-20.  (202)  366-0834;  Federal 
Highway  Administration,  400  Seventh 
Street  SW..  Washington.  DC  20590. 
Office  hours  are  ft^om  7:45  a.m.  to  4:15 
p.m.,  e.t..  Monday  through  Friday, 
except  legal  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  The 
Omnibus  Transportation  Employee 
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Testing  Act  of  1991  directed  the 
Secretary  of  Transportation  to  select 
four  States  for  participation  in  a  pilot 
test  program  "for  the  purpose  of  testing 
the  operators  of  commercial  motor 
vehicles  on  a  random  basis  to  determine 
whether  an  operator  has  used,  in 
violation  of  law  or  Federal  regulation, 
alcohol  or  a  controlled  substance." 
Public  Law  102-143.  section  5(b)(1).  105 
Stat.  952,  961  (49  U.S.C.  app.  2717 
note).  The  Congress  intended  the  pilot 
program  to  test  "the  effectiveness  of 
State-administered  testing  in  detecting 
individuals,  such  as  owner-operators 
and  independent  drivers,  who  might 
otheriA'ise  avoid  detection  through 
carrier-administered  testing  *   *   *."  S. 
Rep.  No.  54, 102d  Cong.,  1st  Sess.  34 
(1991).  The  legislation  directs  the  pilot 
program  to  continue  for  one  year,  and 
requires  the  Secretary  to  report  to 
Congress  by  April  28,  1994,  on  the 
results  and  desirability  of  a  random 
testing  system. 

The  legislation  mandates  that  the 
pilot  program  be  administered  as  part  of 
the  Motor  Carrier  Safety  Assistance 
Program  (MCSAP),  and  makes  available 
$5  million  from  funds  appropriated  to 
MCSAP  for  fiscal  year  1992.  MCSAP  is 
a  grant  program  in  which  a  State  agency 
enforces,  primarily  through  roadside 
driver  and  vehicle  inspections.  State 
motor  carrier  safety  regulations  which 
are  compatible  with  Federal  regulations. 
as  a  condition  of  receiving  Federal 
grants.  See  49  U.S.C.  2300-2304:  49  CFR 
part  350.  Federal  regulations,  and 
compatible  State  regulations,  prohibit 
the  use  of  controlled  substances  by  and 
the  presence  of  alcohol  in  operators  of 
commercial  motor  vehicles.  49  CFR 
392.4,392.5,  391.41(b)(12). 

After  soliciting  all  States  participating 
in  MCSAP,  on  May  5, 1992.  the 
Secretary  issued  a  press  release 
announcing  the  selection  of  four 
States — Nebraska,  New  Jersey, 
Minnesota,  and  Utah— for  the  pilot 
program.  The  State  agencies  actively 
participating  are  the  Nebraska  State 
Patrol,  the  New  Jersey  State  Police 
(through  the  New  Jersey  Department  of 
Transportation),  the  Minnesota  State 
Patrol,  and  the  Utah  Department  of 
Transportation.  In  July  1992,  the 
Secretary  entered  into  grant  agreements 
with  each  of  these  agencies. 

In  accordance  with  MCSAP 
procedures,  each  grant  agreement 
commits  the  State  to  carry  out  its 
program  in  accordance  with  its  grant 
application.  Each  application  contains  a 
State  Enforcement  Plan  which  describes 
the  procedures  the  State  agency  will 
follow  in  implementing  random, 
roadside  testing  of  commercial  motor 
vehicle  operators  for  the  presence  of 


controlled  substances  and  alcohol.  For 
purposes  of  the  pilot  program, 
"commercial  motor  vehicles"  include 
only  those  vehicles  for  which  a 
commercial  driver's  license  is  required 
to  operate. 

Tne  Plans  commit  the  States  to 
generally  follow  the  DOT  employer- 
based  drug  testing  procedures  set  forth 
in  49  CFR  part  40.  This  includes  urine 
testing,  offering  the  individual  the 
opportunity  to  explain  positive  lab 
results  to  a  Medical  Review  Officer 
before  verification,  specimen  collection 
and  chain  of  custody  procedures,  use  of 
labs  certified  by  the  Dhepartment  of 
Health  and  Human  Services,  screen  and 
confirmatory  drug  metabolite  cutoff 
levels,  quality  assurance  procedures 
including  blind  sample  performance 
testing,  and  protection  of  the  privacy  of 
the  tested  individual.  Minor  variations 
from  the  employer-ba.red  testing  in  part 
40  are  necessitated  by  the  States' 
administration  of  the  tests.  As  there  are 
no  DOT  alcohol  testing  procedures,  the 
Plans  provide  that  the  States  will 
conduct  alcohol  tests  in  accordance 
with  evidential  procedures  approved  by 
their  courts. 

The  Plans  also  include  information  on 
the  roadside  locations  of  tests,  driver 
selection  method,  the  State  agencies 
conducting  the  tests,  budgets,  required 
certifications,  driver  and  employer 
notification  letters  of  tests,  data 
requirements,  and  collection 
procedures.  Consistent  with  the 
legislative  mandate,  vehicle  operators 
subject  to  the  tests  are  selected  on  a 
random  basis. 

The  States  began  conducting  tests 
under  the  program  on  the  following 
dates:  Nebraska— Ociober  1,  1992: 
Minnesota— October  19, 1992;  Utah- 
November  1,  1992;  New  Jersey— January 
28,  1993. 

On  December  22,  1992,  the  Owner- 
Operator  Independent  Drivers 
Association,  Inc.  (OOIDA)  and  others 
filed  suit  in  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit,  challenging  the  legality  of  this 
testing  program  and  the  failure  to 
publish  the  Plans.  Owner-Operator 
Independent  Drivers  Ass'n  v.  Pena,  No. 
92-1662.  Because  the  Plans  describe 
State,  not  Federal,  activities  and 
regulations,  they  are  not  being 
published  in  the  Federal  Register. 
Under  the  Plans  and  the  structure  of 
MCSAP,  the  State  officials 
administering  these  Plans  act  under  the 
authority  of  State,  not  Federal  law.  Also 
consistent  with  MCSAP  procedures, 
annual  State  Enforcement  Plans 
detailing  federally-funded  State  safety 
activities  (including  driver  and  vehicle 
inspections)  required  under  MCSAP 


regulations  to  be  submitted  to  FNWA  by 
each  participating  State  are  not 
published  or  made  the  subject  of  a 
notice  in  the  Federal  Register. 

Notwithstanding  FHWA's  position 
and  longstanding  practice,  this  notice 
will  serve  to  inform  the  public  of  the 
pilot  testing  program  and  of  the 
availability  for  inspection  of  the  State 
Enforcement  Plans  concerning  such 
testing.  Although  persons  subject  to  the 
program  have  received  and  continue  to 
receive  constitutionally  adequate  notice 
of  the  pilot  program,  the  intent  of  this 
publication  is  to  provide  additional 
information  and  direct  interested  parties 
to  the  source  of  further  details  about  the 
program. 

TO  INSPECT  THE  PUkNS  CONTACT:  The 

State  Enforcement  Plans  (Temporary 
Docket  No.  T-93-001)  are  available  for 
public  inspection  and  copying  by 
contacting  Ms.  Patricia  Matthews,  Motor 
Carrier  Docket  Clerk.  Federal  Highway 
Administration,  room  4217,  400 
Seventh  Street.  SVV..  Washington  DC 
20590.  (202)  366-1351.  The  documents 
are  available  from  8:30  a.m.  to  3:30  p.m.. 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays,  until  January  28, 
1994.  The  documents  are  also  available 
through  Freedom  of  Information  Act 
requests,  pursuant  to  49  CFR  part  7, 
subpart  F.  A  fee  will  be  charged  for 
copying  with  either  method. 

FOR  FURTHER  STATE  INFORMATION:  The 

following  State  officials  may  be 
contacted  for  further  information  on  a 
particular  State's  program:  Sergeant 
Darrell  Fisher.  Nebraska  State  Patrol. 
P.O.  Box  94907,  Lincoln.  Nebraska 
65809-4907.  (402)  471-0774;  Mr. 
Roman  Horodysky.  New  Jersey 
Department  of  Transportation.  1035 
Parkway  Avenue.  CN600.  Trenton.  New 
Jersey  08625,  (609)  530-8026; 
Lieutenant  Brian  Erickson.  Minnesota 
State  Patrol.  100  Stockyard  Road,  South 
Saint  Paul,  Minnesota  55075.  (612)  297- 
8274;  Mr.  David  Alder.  Utah 
Department  of  Transportation  4510 
South  2700  West.  Salt  Lake  City.  Utah 
84119-5998.  (801)  965-4266. 

Authority:  Omnibus  Transportation 
Employee  Testing  Act  of  1991,  Public  Law 
102-143,  section  5(b).  105  Stat.  952.  961  (49 
U.S.C.  app.  2717  note):  23  U.S.C  315: 49  CFR 
1.48. 

Issued  on:  April  2, 1993. 
E.  Dean  CarUoa, 
Executive  Director. 
iFR  Doc.  93-8293  Filed  4-6-93;  8:45  am) 
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Environmental  Impact  Stetement- 
Anderson  end  Greenville  Countiee,  SC 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  that  an  environmental 
impact  statement  will  be  prepared  for  a 
proposed  highway  project  south  of  the 
City  of  Greenville  in  Anderson  and 
Greenville  Counties.  South  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ken  Myers.  Planning  and 
Environmental  Engineer.  Federal 
Highway  Administration,  1835 
Assembly  Street,  suite  758.  Columbia. 
South  Carolina  29201.  telephone:  (803) 
253-3881.  Mr.  John  Walsh.  South 
Carolina  Department  of  Highways  and 
Public  Transportation,  P.O.  Box  191. 
Columbia.  South  Carolina  29202. 
telephone:  (803)  737-1566. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration 
(FHWA),  in  cooperation  with  the  South 
Carolina  Department  of  Highways  and 
Public  Transportation,  will  prepare  an 
environmental  impact  statement  on  the 
proposed  Southern  Connector.  This 
proposed  new  facility  would  be 
constructed  on  a  new  location  from 
existing  1-85,  at  its  interchange  with 
1-185  west  of  the  City  of  Greenville, 
continuing  south  of  Donaldson  Center, 
to  existing  1-385,  at  its  interchange  with 
U.S.  276  southeast  of  the  City  of 
Greenville  between  Simpsonville  and 
Mauldin.  in  Greenville  County.  This 
mainline  would  be  an  approximately  16 
mile  (25.8  Km)  four-lane  freeway  facility 
constructed  to  interstate  highway 
standards,  including  full  control  of 
access.  In  addition,  a  proposed  spur 
would  be  constructed  on  a  new  location 
from  existing  1-85,  at  its  interchange 
with  S.C,  153  in  Anderson  County,  to 
the  proposed  mainline.  This 
approximately  1.5  mile  (2.4  Km)  four- 
lane  non-freeway  facility  would  be  a 
limited  access  roadway.  The  proposed 
Southern  Connector  would  be  located 
within  a  study  area  that  is 
approximately  two  miles  (3.2  Km)  wide 
and  16  miles  (25.8  Km)  long.  The 
proposed  17.5  mile  (28.2  Km)  facility 
would  cross  both  the  Saluda  and  Reedy 
Rivers,  and  Grove  and  Huff  Creeks. 

The  first  proposal  for  the  South 
Connector  was  adopted  in  January  1967. 
as  part  of  Greenville  County's  first 
General  Development  Plan.  Dimension 
85.  The  construction  of  the  Southern 
Connector  is  considered  necessary  to 
relieve  future  traffic  pressure  or.  1-85,  to 
provide  an  east-west  connector  south  of 
1-85,  and  to  serve  new  development  in 
the  southern  portion  of  the  County. 


Alternatives  under  consideration 
include  (1)  taking  no  action,  (2) 
employing  transportation  system 
management  measiues  with  existing 
facilities,  and  (3)  building  a  new  facility 
on  a  new  alignment.  Incorporated  into 
and  studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Public  workshops  as 
well  as  a  location  public  hearing  will  be 
held  at  a  later  dale.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
workshops  and  location  public  hearing. 
A  scoping  meeting  will  be  held  on  May 
6. 1993  beginning  at  1  p.m.  in  the  5th 
floor  auditorium  of  the  Highway 
Department  Headquarters,  955  Park 
Street,  Columbia,  SC. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited.  Conunents  or  questions 
concerning  this  proposed  action  and  the 
Environmental  Impact  Statement  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  April  2, 1993. 
Robert ).  Probst, 

Division  Administrator.  Columbia,  South 
Carolina. 

(FR  Doc.  93-8285  Filed  4-8-93;  8:45  ami 
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Research  and  Special  Programs 
Administration 

[Advisory  Bulletin  Number  AO&-93-02] 

Advisory  to  Owners  and  Operators  of 
Gas  Distribution  and  Gas 
Transmission  Facilities;  Continuing 
Educational  Programs  for  Gas 
Customers  and  the  Public 

Purpose 

To  direct  gas  pipeline  facility  owners 
and  operators  to  review  and  assess  their 
§  192.615(d)  continuing  educational 
programs  as  applied  to  customers  and 
the  public. 

Advisory 

In  1988  and  1989  a  series  of  five 
incidents  in  the  Kansas  City.  Missouri 


and  Topeka,  Kansas,  area  resulted  in 
four  deaths,  four  serious  injuries,  and 
damages  estimated  at  almost  $750,000. 
Events  that  led  to  each  of  the  incidents 
began  with  leakage.  The  National 
Transportation  Safety  Board  (NTSB) 
report.  "Pipeline  Accident  Report 
PB9O-916501."  covering  these  five 
incidents  revealed  that  in  two  of  them 
gas  odor  has  been  detected  long  before 
ignition,  but  in  both  cases  had  gone 
unreported.  The  report  concluded  that 
the  two"*  •  •  could  have  been 
prevented  had  gas  odors  detected  by 
residents  previous  to  the  accident  been 
reported  to  either  Kansas  Power  &  Light 
Company  or  the  local  fire  department." 
On  that  basis,  the  NTSB  recommended 
(Safety  Recommendation  P-90-21)  in 
part  that  *••   •  •  existing  gas  industry 
programs  for  educating  the  public  on 
the  dangers  of  gas  leaks  •   *   ""be 
assessed  "to  determine  the 
appropriateness  of  information 
provided,  (and)  the  effectiveness  of 
educational  techniques  used  •  *   •" 

Therefore,  the  Research  and  Special 
Programs  Administration  (RSPA)  is 
advising  that  ail  natural  gas  owners  and 
operators  review  and  assess  their 
continuing  educational  programs  to 
assure  that  they  are  in  compliance  with 
the  provisions  of  49  CFR  192.615(d). 

Background 

For  compliance  with  §  192.615(d)  the 
operator  must  have  an  educational 
program  that  fully  covers  §  192.615(d) 
requirements.  It  must: 

•  Be  an  ongoing  (continuing) 
educational  program, 

•  Educate  so  as  to  enable  individuals 
to: 

— Be  able  to  recognize  an  existing  or 
possible  emergency  involving  natural 
gas.  such  as  leaking  gas,  and 

— Know  how  to  report  it  to  the  gas 
company  or  to  the  appropriate  public 
officials  (fire  department,  police 
department,  etc.), 

•  Cover  all  geographic  areas  in  v/hich 
the  gas  company  has  distribution  or 
transmission  facilities. 

•  Be  conducted  not  only  in  English 
but  in  other  languages  commonly 
understood  by  a  significant  number  and 
concentration  of  the  non-English 
speaking  population  in  the  above 
designated  areas. 

•  Be  specified  in  written  procedures 
in  the  operator's  §  192.615  emergency 
plans. 

Gas  distribution  and  gas  transmission- 
pipeline  operators  should  assess  these 
programs  for  educating  the  public  on 
the  dangers  of  gas  leaks  to  determine: 

•  The  appropriateness  of  the 
information  provided,  and 
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•  The  effectiveness  of  the  educational 
techniques  used. 

If  the  assessment  identifies 
deficiencies  in  the  appropriateness  and 
effectiveness  of  the  program,  the 
program  should  be  modified  to  assure 
the  adequacy  of  the  program. 

The  dias  Piping  Technology 
Committee  Guide  for  Gas  Transmission 
and  Distribution  Piping  Systems  (ANSI/ 
GPTC  Z380.1-1992)  provides  additional 
guidance  on  meeting  the  requirements 
of  49  CFR  192.615(d). 

Issued  in  Washington,  DC,  on  April  5, 
1993. 
George  W.  Tenley,  ]r.. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  93-8292  Filed  4-ft-93;  8:45  am] 
MUJNOcooE  leio-eo-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  April  5, 1993. 

The  E)epartment  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request 

On  April  5, 1993,  the  Department  of 
the  Treasury  requested  a  less  than  30- 
day  review  of  the  information  collection 
listed  below  in  order  meet  a 
congressionally-mandated  report  date  of 
April  30, 1993.  A  copy  of  the  survey  is 
attached  for  public  review  and 
comment.  All  comments  must  be 
received  by  close  of  business  April  9, 
1993. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number.  New 

Form  Number.  None 

Type  of  Review.  New  collection 


Title:  Knowledge  and  Attitudes  Survey 
for  the  Gang  Resistance  Education  and 
Training  G.R.E.A.T.  Program 
Description:  This  student  survey  is  to 
assist  in  the  assessment  of  the 
G.R.E.A.T.  Program  designed  to 
educate  high  risk  students  on  the 
dangers  of  joining  street  gangs.  This 
project  is  specific  to  the  Phoenix  and 
Tucson,  Arizona  areas. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  800 
Estimated  Burden  Hours  Per  Response: 
Test 30  min- 
utes 
Focus  Group  Interview     50  min- 
Sessions.  utes 

Frequency  of  Response:  Other  (one  time 
only) 

Estimated  Total  Reporting  Burden:  413 
hoiu^ 

Clearance  Officer.  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 

Attachment  A 

Directions:  Circle  the  number  that 

comes  closest  to  your  feelings 
1. 1  feel  that  I'm  a  person  of  worth,  at 
least  on  an  equal  basis  with  others 

1  -Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

2. 1  feel  that  I  have  a  number  of  good 
qualities. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

3.  All  in  all,  I  sort  of  feel  that  I  am  a 
failure. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

4. 1  am  able  to  do  things  as  well  as  most 
other  people. 


1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

5. 1  feel  I  do  not  have  much  to  be  proud 
of. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

6. 1  take  a  positive  attitude  toward 
myself. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

7.  On  the  whole,  I  am  satisfied  with 
myself. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

8. 1  wish  I  could  have  more  respect  for 
myself. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

9. 1  certainly  feel  useless  at  times. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

10.  At  times  I  think  I  am  no  good  at  all. 

1  Strongly  Disagree 

2  Somewhat  Disagree 

3  Disagree 

4  Agree 

5  Somewhat  Agree 

6  Strongly  Agree 

Please  answer  the  following 
questions. 

1.  Do  any  of  your  friends  belong  to 
gangs? 

2.  How  many  of  your  friends  belong 
to  gangs? 

3.  Do  you  belong  to  a  gang? 

BILUNG  CODE  4e30-31-M 
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(AHACHMENT  B) 


POLICE  OFFICERS 


DRUGS 
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Attachmimt  D 

Standard  Focus  Group  Questions 

(1)  What  do  you  think  the  goal/purpose  of 
the  program  was? 

(2)  How  much  do  you  think  you  learned 
about  gangs? 

(3)  How  much  do  you  think  you  learned 
about  drugs? 

(4)  How  much  did  you  like  the  program? 

(5)  Who  presented  the  program?  Gender? 
Good? 

(6)  How  knowledgeable  about  gangs  was 
the  officer? 

(7)  How  knowledgeable  about  drugs  was 
the  officer? 

(8)  Did  your  attitude  about  gangs  change? 


(9)  Where  have  you  received  most  of  your 
information  about  gangs? 

(10)  Where  did  you  receive  most  of  your 
information  about  drugs? 

(11)  How  much  do  you  recall  about  what 
was  presented? 

(12)  Will  you  do  anything  differently  as  a 
result  of  the  program? 

(13)  What  was  the  worst  thing  you  can 
recall  about  the  program? 

(14)  What  was  the  best  thing  you  can  recall 
about  the  program? 

(15)  Are  gangs  a  problem  In  your 
neighborhood  or  school? 

(16)  How  many  of  you  know  gang 
members? 

(17)  How  many  gang  members  do  you 
know? 

(18)  Are  drugs  a  problem  in  your 
neighborhood  or  school? 

The  focus  group  will  be  finished  by  asking 
if  the  students  feel  that  the  program  should 
be  continued,  what  they  believed  what  age 
group  should  be  targeted  and  also  the 
number  of  courses  that  they  attended. 

IFR  Doc.  93-8340  Filed  4-8-93;  8.45  am] 
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Custom*  Service 

Application  for  Recordation  of  Trade 
Name:  "Dovex  lr>corporated" 

ACTION:  Notice  of  Application  for 
Recordation  of  Trade  Name. 

SUMMARY:  Application  has  been  filed 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12).  for  iho 
recordation  under  section  42  of  the  Act 
of  July  5. 1946.  as  amended  (15  U.S.C. 
1124).  of  the  trade  name  "Dovex 
Incorporated."  used  by  Dovex 
Incorporated,  a  corporation  organized 
under  the  laws  of  the  State  of  California, 
located  at  16610  Ventura  Blvd..  Encino, 
California  91436. 

The  application  states  that  the  trade 
name  is  used  in  connection  with 
cookware.  The  merchandise  is 
manufactured  in  the  Philippines. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordion  of 
this  trade  name  will  be  published  in  the 
Federal  Register. 

DATES:  Comments  must  be  received  on 
or  before  June  8, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Intellectual  Property  Rights 
Branch.  1301  Constitution  Avenue, 
N\V..  (Franklin  Court),  Washington.  DC 
20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Delois  P.  Cooper,  Intellectual  Property 
Rights  Branch.  1301  Constitution 


Avenue.  NW.,  (Franklin  Court). 
Washington  DC  20229  (202^82-6960). 

Dated:  April  5, 1993. 
John  F.  Atwood, 

Chief  Intellectual  Property  Rights  Branch. 
IFR  Doc.  93-8312  Filed  4-8-93;  8:45  am) 
BILUNO  CODE  4t20-0a-M 


UNITED  STATES  INFORIMATION 
AGENCY 

Culturally  Significant  Objectt  Imported 
for  Exhibition;  Additional  Obiecta 

On  March  18.  1993  notice  was 
published  at  page  14612  of  the  Federal 
Register  (58  FR  14612)  by  the  United 
States  Information  Agency  pursuant  to 
Public  Law  89-259,  relating  to  the 
exhibit  "The  Great  Age  of  British 
Watercolors:  1750-1880."  In  addition  to 
the  objects  covered  by  that  notice,  this 
exhibit  will  include  three  other  items.* 
I  hereby  determine  that  the  additional 
objects  to  be  exhibited  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lender.  I  also  determine  that  the 
temporary  exhibition  of  the  objects  in 
the  United  States  is  in  the  national 
interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  April  6, 1993. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
[FR  Doc.  93-8408  Filed  4-8-93;  8:45  am] 

BILUNO  CODE  ttSO-OI-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Wage  Committee;  Notice  of  Meetlnga 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92-463.  gives  notice  that  meetings  at  the 
VA  Wage  Committee  will  be  held  on: 
Wednesday.  May  5. 1993,  at  2:30  p.m. 
Wednesday,  May  26.  1993.  at  2:30  p.m. 
Wednesday,  June  9. 1993,  at  2:30  p.m. 
Wednesday.  June  23, 1993.  at  2:30  p.m. 

The  meetings  will  be  held  in  room 
1161.  Veterans  Affairs  Central  Office, 
810  Vermont  Avenue,  NW,  Washington 
DC  20420. 

The  Committee's  purpose  is  to  advise 
the  Chief  Medical  Director  on  the 
development  and  authorization  of  wage 


*  A  copy  of  the  list  of  additional  items  to  be 
included  in  the  exhibit  may  t>e  ol>tained  by 
contacting  Mr.  R.  Wallace  Stuail  of  th«  Office  of  the 
General  Counsel  of  USIA.  The  telephone  ntunlMr  it 
202-619-5076,  and  the  address  is  room  700,  301 
4th  Street.  SW.,  Washington,  DC  20547. 
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schedules  for  Federal  Wage  System 
(blue-collar)  employees. 

At  these  meetings  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  committee 
reports  and  recommendations,  statistical 
analyses,  and  proposed  wage  schedules. 

All  portions  of  the  meetings  will  be 
closed  to  the  public  because  the  matters 
considered  are  related  solely  to  the 
internal  personnel  rules  and  practices  of 
the  Department  of  Veterans  Affairs  and 
because  the  wage  survey  data 
considered  by  the  Committee  have  been 


obtained  from  officials  of  private 
business  establishments  with  a 
guarantee  that  the  data  will  be  held  in 
confidence.  Closure  of  the  meetings  is  m 
accordance  with  subsection  10(d)  of 
Public  Law  02-463.  as  amended  by 
Public  Law  94-409,  and  as  cited  in  5 
U.S.C.  552b(c)  (2)  and  (4). 

However,  members  of  the  public  are 
invited  to  submit  material  in  writing  to 
the  Chairperson  for  the  Committee's 
attention. 

Additional  information  concerning 
these  meetings  may  be  obtained  from 


the  Chairperson,  VA  Wage  Committee, 
room  1161.  810  Vermont  Avenue.  NW, 
Washington,  DC  20420 

Dated:  By  Direction  nf  the  Secretary: 

Dated:  April  2. 1993 
Heyward  Bannistei, 
Committee  Management  Office 
[FR  Doc.  93-8337  Filed  4-8-93;  8  45  ami 
BILLING  CODE  ta»-W-m 
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Corrections 

Federal  Regiater 

Vol.  58,  No.  67 
Friday.  April  9.  1993 

This  section  o(  the  FEDERAL  REGIS  1 ER 
contains  editorial  conections  of  previousty 
published  Preeidenliai.  Rule.  Proposed  Rtie. 
and  Notice  documents.  These  coaections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  conections  are 
issued  as  signed  docunients  and  appear  In 
the  appropnate  document  categories 
elsewhere  In  the  Issue. 

nBDADYKiBkrr  rkc  neeBMCB 

48  CFR  Parts  215  and  252 

Dafansa  Faderal  Acquisition 
Raguiatlon  Supplamant;  Recoupment 
of  Nonrecurring  Costs  on  Saies  of  U.S. 
Items 

Correction 

In  rule  document  93-7356  appearing 
on  page  16782  in  the  issue  of 
Wednesday,  March  31, 1993,  make  the 
following  corrections: 

1.  On  page  16782: 

a.  In  the  nrst  coliunn,  under 
Background,  in  the  second  paragraph, 
in  the  sixth  line  from  the  bottom, 
"agreement"  should  read  "agreements". 

5.  In  the  same  column,  in  tne  last 
paragraph,  in  the  last  line,  remove 
"effective". 

c.  In  the  second  column,  in  the  first 
line,  remove  "January  13, 1993,";  and  in 
the  second  line,  insert  "being"  after 
are  . 

mLuna  cooe  isos-oi-o 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[T.D.8357] 
RIN1S45-AI79 

Certain  Cash  or  Deferred 
Arrangementa  and  Employee  and 
Matchir>g  Contributiona  Under 
Employee  Plana;  Correction 

Correction 

In  rule  document  93-5390  beginning 
on  page  14150  in  the  issue  of  Tuesday, 
March  16, 1993,  make  the  following 
correction: 

On  page  14151.  in  the  first  column, 
the  EFFECTIVE  DATE  should  read  "August 
15, 1991". 

MUMQ  cooe  isoe-ovo 
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SECURrriES  and  exchange 

COMMISSION 

[FMmm  No*.  3^-6986;  34-32091;  35- 
25779;  39-2304;  IC-19376] 

Adoption  Of  EDGAR  Ri«r  Manual 

April  1, 1993 

The  Commission  today  announces  the 
adoption  as  a  procedural  rule  of  the 
Commission  the  EDGAR  Filer  Manual 
("Filer  Manual"),  which  sets  forth  the 
technical  formatting  requirements 
governing  the  preparation  and 
submission  of  electronic  filings  through 
the  Electronic  Data  Gathering,  Analysis 
and  Retrieval  ("EDGAR")  system. 
Compliance  with  the  provisions  of  the 
Filer  Manual  is  required  in  order  to 
assure  the  timely  acceptance  and 
processing  of  filings  made  in  electronic 
format.*  Filers  should  consult  the  Filer 
Manual  in  conjunction  with  the 
Commission's  recently  adopted  rules 
governing  mandated  electronic  filing 
when  preparing  documents  for 
electronic  submission.* 


'  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301).  effective  April  26.  1993. 

> See  Release  No*.  33-6977  (February  23, 1993). 
IC-19284  (February  23. 1993),  3S-25746  (February 
23. 1993).  and  33-6980  (February  23.  1993)  for  a 
comprehensive  treatment  of  the  rules  adopted  by 


The  Filer  Manual  will  be  effective  on 
April  26, 1993.  Pursuant  to  the 
provisions  of  the  Administrative 
Procedure  Act,  the  Commission  finds 
good  cause  to  estabhsh  that  effective 
date,  even  though  the  Filer  Manual  will 
not  be  published  30  days  before 
effectiveness.*  With  the  adoption  of  the 
EDGAR  rules  earlier  this  year,  the 
Commission  mandated  that  electronic 
filing  commence  for  designated 
registrants  and  third  party  filers  on 
April  26. 1993.  The  firm 
commencement  date  was  Intended  to 
allow  filers  to  make  definite  plans  for 
their  own  transition  to  the  electronic 
system.  Since  the  adopted  EDGAR  rules 
require  compliance  with  the  Filer 
Manual,  it  would  disrupt  a  smooth 
transition  for  some  filers  if  they  are  not 
able  to  rely  on  the  provisions  of  the 
Filer  Manual  at  the  time  they  are 
mandated  to  commence  electronic 
filing. 

Most  persons  required  to  commence 
electronic  filing  on  April  26, 1993  have 
been  filing  on  the  operational  EDGAR 
system  since  July  of  1992.  As  volunteers 
on  the  EDGAR  system,  they  have  been 
using  an  earlier  version  of  the  Filer 


the  Commission  governing  mandated  electronic 
filing. 
»  5  U.S.C.  553(d). 


Manual  and  already  have  gained 
experience  with  its  provisions,  which  in 
nearly  all  cases  have  been  retained  in 
the  Filer  Manual  adopted  today.  An 
exemption  fi-om  electronic  filing  may  be 
available  to  others,  such  as  persons 
making  filings  with  respect  to  a 
mandated  electronic  filer,  if  electronic 
filing  is  found  to  be  imduly 
burdensome.* 

In  addition  to  publication  in  the 
Federal  Register  and  the  distribution  of 
the  Filer  Manual  to  the  entities  named 
in  the  phase-in  list,  paper  copies  of  the 
EDGAR  Filer  Manual  may  be  obtained  at 
the  following  address:  Public  Reference 
Room,  U.S.  Securities  and  Exchange 
Commission,  Mail  Stop  1-2.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Electronic  format  copies  will  be 
available  on  the  EDGAR  electronic 
bulletin  board. 

The  text  of  the  EDGAR  Filer  Manual 
is  reproduced  in  full  below. 

April  1, 1993, 
By  the  Commission, 
Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

MLUNO  COOC  WIO-OI-M 


*  See  Rule  202  of  RegulaUon  S-T  (17  CFR 
232.202),  effective  April  26. 1993. 
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Smali  Airplane  Airworthiness  Review 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  26344;  Amendment  No.  23-43] 

RIN  2120-AD30 

Small  Airplane  Airworthiness  Review 
Program  Amendment  No.  3 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTK>N:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
powerplant  and  equipment 
airworthiness  standards  for  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  This  amendment  is 
based  on  certain  proposals  and 
recommendations  discussed  at  the 
Small  Airplane  Airworthiness  Review 
Conference  held  on  October  22-26, 
1984,  in  St.  Louis,  Missouri,  and  arises 
&om  the  recognition  by  both 
government  and  industry,  that  upgraded 
standards  are  needed  to  maintain  an 
acceptable  level  of  safety  for  small 
airplanes. 

EFFECTIVE  DATE:  May  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norman  R.  Vetter,  Aerospace  Engineer, 
Standards  Office  (ACE-112),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  room  1544,  601  East 
12th  Street,  Kansas  City,  Missouri 
64106;  telephone  (816) 426-5688. 


comments  and  on  further  review  by  the 
FAA. 

Two  commenters  support  the 
adoption  of  these  proposals  and 
commend  the  FAA  for  proposing  to 
upgrade  the  regulations. 

One  commenter  states  "The  rules  you 
are  trying  to  work  up  into  a  master  plan 
are  getting  too  complex"  and  "The  cost 
to  the  aviation  industry  has  skyrocketed 
out  of  sight  for  the  common  flyer.  These 
changes  you  are  proposing  (are)  just 
putting  the  price  even  higher."  The 
commenter  further  states  "The  greatest 
concern  in  the  aviation  industry  is  not 
these  rules  and  regulations  but  with  the 
liability  insurance  issue  *  *  *.  There 
must  be  a  cap  put  on  insurance  claims 
and  stop  these  Itirge  claims." 

Several  general  comments  ranged 
ft-om  indicating  concurrence  with  all 
proposals  to  a  concern  that  the  proposed 
changes  will  result  in  increased  costs  to 
design  and  manufacture  small  airplanes. 
One  commenter  questions  why  the 
NPRM  is  entitled  "Small  Airplane" 
instead  of  "Small  Aircraft"  as  defined  in 
§  1.1.  The  difference  lies  in  the 
definitions  of  "airplane"  and  "aircraft"; 
also  included  in  §  1.1. 

Discussion  of  Comments  to  Specific 
Sections  of  Part  23. 


SUPPLEMENTARY  INFORMATION: 
Background 

Regulatory  History 


The  following  comments  and 
discussions  are  keyed  to  like-numbered 
proposals  in  Notice  No.  90-23. 
Comments  of  an  editorial  nature  are  not 
discussed. 

In  preparing  this  final  rule,  the  FAA 
has  not  adopted  a  total  of  10  proposals 
from  the  NPRM.  This  results  in  a 
mismatch  between  the  proposal 
numbers  as  discussed  in  this  preamble 
and  the  amendment  numbers  included 
in  the  amendatory  portion  of  this  final 
This  amendment  is  based  on  Notice  of    rule.  The  following  table  provides  the 

Proposed  Rulemaking  (NPRM).  Notice        necessary  cross  reference: 

No.  90-23,  which  was  published  on 

October  3, 1990  (55  FR  40598). 

Comments  to  the  NPRM  were  requested 

with  a  closing  date  of  April  1, 1991.  On 

two  subsequent  occasions,  the  comment 

period  was  reopened  by  Notice  Nos.  90- 

23A  (56  FR  23813,  May  24.  1991)  and 

90-23B  (56  FR  33688,  July  22, 1991).  All 

comments  received  have  been 

considered  in  adopting  this  amendment. 

Discussion  of  Comments 

General 

Interested  persons  were  invited  to 
participate  in  the  development  of  these 
final  rules  by  submitting  written  data, 
views,  or  arguments.  Eleven 
commenters  responded  to  Notice  Nos. 
90-23.  90-23A,  and  90-238.  Changes, 
both  substantive  and  editorial,  have 
been  made  on  the  basis  of  relevant 
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Proposal  1 .  An  updated  authority 
citation  is  required  for  each  regulatory 
amendment.  The  authority  citation  is 
adopted  as  proposed. 

Proposal  2.  This  proposes  to  amend 
§  23.901(b)  to  clarify  the  intent  of  the 
section. 

Two  commenters  note  that  vibration 
limits  are  not  specified  for  reciprocating 
engines.  The  FAA  agrees  and  limits  the 
vibration  approval  to  turbine  engine 
installations  by  moving  proposed 
§  23.901(b)(3)  to  §  23.901(d)(1). 

Proposal  2  also  proposes  to  amend 
§  23.901(d)  to  clarify  that,  when  the 
engine  power  is  derated  for  the  airplane 
installation,  water  ingestion  capability 
must  be  demonstrated  for  the  derated 
conditions.  Once  commenter  states  that 
the  FAA  has  no  justification  for  the 
increased  rain  ingestion  proposal  and 
believes  that  the  FAA  should  withdraw 
the  requirement.  The  FAA  disagrees. 
The  requirement  ensures  that  when  the 
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engine  has  been  substantiated  for  water 
ingestion  at  rated  power,  it  will 
continue  to  operate  in  rain  conditions  at 
the  derated  power  as  installed  in  an 
airplane. 

Proposal  2  also  proposes  to  amend 
§  23.901(e)  to  allow  installation  of 
engines  and  propellers  approved  imder 
other  than  part  33.  One  comraenter 
suggest  that,  for  propellers  that  are 
equivalent,  a  type  certificate  be  allowed 
since  a  propeller  type  certificate  is  not 
required  in  all  cases  in  Europe,  for 
example.  The  FAA  disagrees;  this 
suggestion  is  beyond  the  scope  of  the 
NPRM. 

Proposal  2  also  proposes  to  add 
§  23.901(1}  to  accommodate  installation 
of  auxiliary  power  units  (APUs)  in  small 
airplanes.  One  commenter  suggests  that 
APUs  standards  be  collected  into  a 
separate  subpart  similar  to  JAR  25, 
Subpart  J.  The  FAA  disagrees.  The 
comment  is  beyond  the  scope  of  the 
NPRM.  The  proposal  is  adopted  with 
the  aforementioned  changes. 

Proposal  3.  This  proposes  to  amend 
§  23.903(d)(1)  to  require  a  means  for 
restarting  any  engine  in  flight  and  to 
allow  continued  rotation  of  any  engine 
after  failure  if  continued  rotation  does 
not  create  a  hazard  to  the  airplane. 

Two  commenters  question  whether 
justification  is  presented  to  require  in- 
flight restart  means  for  single-engine 
airplanes.  One  commenter  believes  that 
the  proposal  should  be  withdrawn. 
According  to  the  commenter,  wooden 
propellers  installed  on  small  airplanes 
do  not  windmill  at  moderate  flight 
speeds.  Further,  airplanes  of  this  class 
do  not  normally  have  electrical  systems, 
precluding  starting  in  flight. 

One  commenter  supports  this  portion 
of  the  proposal. 

The  FAA  has  re-evaluated  this 
proposal  and  agrees  that  in-flight  restart 
requirements  for  single  reciprocating 
engine  airplanes  are  not  justified.  This 
re-evaluation  has  shown  that  it  was  not 
the  intent  of  amendment  23-26  to 
require  in-flight  restart  capability  for 
single  reciprocating  engine  airplanes. 
The  words  "•  •  •  required  to  have  an 
in-flight  restart  capability  •  *  '"were 
proposed  in  Notice  No.  75-31  (40  FR 
29410)  but  were  inadvertently  omitted 
fi-om  §  23.903(f)  of  amendment  23-26 
(45  FR  60154).  The  proposal  to  require 
in-flight  restart  capability  for  single 
reciprocating  engine  airplanes  is 
withdrawn. 

Proposal  3  also  proposes  to  amend 
§  23.903(e)(2)  to  clarify  the  stopping  and 
starting  system  fire  resistance 
requirements.  One  commenter  questions 
the  need  to  restart  an  engine  that  has 
experienced  an  engine  fire  and  one 
commenter  wonders  if  a  safety  benefit  is 


derived  by  requiring  engine  restart 
systems  located  in  fire  zones  to  be  fire 
resistant. 

The  FAA  has  re-evaluated  this 
proposal.  A  requirement  to  make  engine 
starting  system  components  in  a  fire 
zone  fire  resistant  cannot  be  justified 
because  of  the  very  limited  use  of  an 
engine  following  an  in-flight  fire.  This 
portion  of  the  proposal  is  withdrawn. 
This  proposal  is  adopted  with  the 
aforementioned  changes. 

Proposal  4.  This  proposes  to  add  a 
new  S  23.904  to  allow  installation  of  an 
automatic  power  reserve  system.  One 
commenter  stated  that  these 
requirements  should  clearly  be  limited 
to  commuter  category  airplanes  only  but 
offers  no  justification.  The  FAA  does 
not  agree  that  this  proposal  should  be 
restricted  to  commuter  category 
airplanes  only  but  notes  that  automatic 
power  reserve  systems  are  optional. 
This  proposal  is  adopted  as  proposed. 

Proposal  5.  This  proposes  to  add  a 
new  §  23.905(e)  to  require  that  ice  shed 
fi-om  the  airplane  not  damage  a  pusher 
propeller. 

One  commenter  believes  the  words 
"*  *  *  for  which  the  airplane  is 

certificated diminish  the  intent 

of  the  proposal  in  that  their  inclusion 
would  not  account  for  ice  shed  during 
an  inadvertent  ice  encounter.  The  FAA 
agrees.  The  words  are  withdrawn. 

Proposal  5  also  proposes  to  add  a  new 
§  23.905(f)  to  require  that  each  pusher 
propeller  be  marked  so  that  the 
propeller  disc  is  conspicuous  under 
normal  daylight  ground  conditions.  No 
adverse  comments  were  received  on  this 
portion  of  the  proposal. 

Proposal  5  also  proposes  to  add  a  new 
§  23.905(g)  to  require  that  exhaust  gases 
that  discharge  into  a  pusher  propeller 
disc  not  adversely  affect  the  propeller. 
No  adverse  comments  were  received  on 
this  portion  of  the  proposal. 

Proposal  5  also  proposes  to  add  a  new 
§  23.905(h)  to  require  that  all  engine 
cowling,  access  doors,  or  other 
removable  items,  not  separate  and 
contact  a  pusher  propeller.  One 
commenter  advises  that  the  text  of  this 
requirement  should  include  such 
removable  items  on  all  configurations 
and  not  be  restricted  to  pusher 
propellers.  The  FAA  considers  this 
suggestion  beyond  the  scope  of  the 
NPRM.  One  commenter  states  that 
proposed  §  23.905(h)  requires  a  design 
solution  to  a  problem  of  maintenance 
neglect  and,  if  enacted,  would  create  a 
rule  with  which  it  is  not  possible  to 
show  comphance.  The  commenter 
believes  that  proposed  §  23.905(h) 
should  be  withdrawn.  The  FAA 
disagrees.  The  proposal  addresses  a 
design  standard  and  not  a  maintenance 


item.  This  proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  6.  This  proposes  to  amend 
§  23.909(a),  to  require  that  a 
turbocharger  be  tested  on  the  engine  as 
a  unit  and  be  shown  to  comply  with  the 
rule  in  the  environment  in  which  it  is 
expected  to  operate.  One  commenter 
requests  clarification  whether  the  intent 
is  to  ensure  that  turbochargers  and 
intercoolers  are  approved  as  part  of  the 
engine  "system,"  as  required  by  part  33. 
The  FAA  in  the  NPRM  proposes  that 
turbochargers  be  compatible  with  the 
engine  environment  in  which 
turbochargers  will  be  expected  to 
operate.  TTiis  requires  that  the 
turbocharger  be  tested  with  the  engine 
under  the  provisions  of  part  33. 

Proposal  6  also  proposes  to  amend 
§  23.909(d)  to  require  that  each 
intercooler  installation  be  substantiated 
with  the  engine  and  engine  installation. 
No  adverse  comments  were  received  on 
this  portion  of  the  proposal. 

Proposal  6  also  proposes  to  amend 
§  23.909(e),  to  require  that  engine 
power,  cooling  characteristics,  operating 
limits,  and  procedures  attributable  to 
the  turbocharger  system  be  evaluated 
and  documented  in  the  Airplane  Flight 
Manual.  No  adverse  comments  were 
received  on  this  portion  of  the  proposal. 
This  proposal  is  adopted  as  proposed. 

Proposals  7  through  12.  These  are 
proposed  to  add  new  §§  23.911,  23.913. 
23.915.  23.917.  23.919,  and  23.921  that 
provide  propulsion  drive  system  design 
standards.  One  commenter  supports  the 
proposals.  Two  commenters  indicate 
that  while  these  proposals  are 
appropriate  for  a  specific  innovative 
design,  experience  does  not  yet  warrant 
adoption  of  these  general  requirements. 
The  FAA  agrees.  Since  no  airplanes 
have  been  approved  to  these  design 
standards,  there  is  limited  experience 
and  these  proposals  are  withdrawn. 

Proposal  13.  This  proposes  to  amend 
§  23.925  to  add  propeller  clearance 
requirements  for  aft-mounted 
propellers.  One  commenter  states  that  it 
is  not  clear  whether  proposed  paragraph 
(b)  is  imposing  a  different  standard  for 
pusher  propellers  than  for  other 
configurations.  The  commenter  suggests 
that  the  requirements  applicable  to 
pusher  propellers  have  the  same  intent 
as  existing  propeller  clearance 
requirements.  The  FAA  agrees  and  adds 
to  the  beginning  of  proposed  §  23.925(b) 
the  following  statement.  "In  addition  to 
the  clearances  specified  in  (a)."  The 
proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  14.  This  proposes  to  clarify 
the  reversing  system  requirements  in 
§  23.933  by  separating  the  propeller 
reversing  systems  fi-om  the  tuAojet/ 
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turbofan  reversing  systems  and  by 
amending  the  requirements  for  propeller 
reversing  systems  to  allow  incorporation 
of  a  "beta  range"  of  propeller  blade 
pitch  angles. 

One  commenter  indicates  that  the 
design  aims  for  such  systems  are  the 
same  in  both  part  23  and  part  25  of  the 
FAR  and  that  the  text  of  this  section 
should  be  aligned  with  that  of  part  25. 
amendment  25-72.  The  FAA  disagrees; 
such  a  recommendation  is  beyond  the 
scope  of  the  NPRM.  This  commenter 
than  proceeds  to  "*   *   *  question  why 
the  applicability  of  the  proposed  (b)(3) 
is  now  limited  to  turbojet  reversing 
systems."  The  commenter  has 
apparently  overlooked  the  fact  that 
precisely  this  same  limitation  is 
included  in  part  25,  amendment  25-72. 

In  this  amendment,  the  sequence  of 
standards  for  propeller  and  turbojet/ 
turbofan  reversing  systems  is  arranged 
to  be  consistent  with  part  25.  The  words 
"extremely  improbable"  are  replaced 
with  "extremely  remote"  for 
consistency  with  Part  25.  The  proposal 
is  adopted  with  the  aforementioned 
changes. 

Proposal  15.  This  proposes  to 
incorporate  a  new  §  23.934,  a  rule 
similar  to  §  25.934,  to  establish  the 
engine/reverser  compatibility  testing 
requirements  for  thrust  reversing 
systems  on  turbojet  and  turbofan 
engines.  One  commenter  indicates  that 
the  thrust  reverser  should  meet  the 
appropriate  engine  certification 
requirements  but  that  acceptance  by 
tests  in  accordance  with  this  proposed 
paragraph  needs  further  consideration. 
The  FAA  disagrees  that  other  means  of 
approving  an  engine  thrust  reverser 
should  not  be  used.  A  150  hour  test 
with  the  thrust  reverser  in  the  stored 
position  provides  little  useful 
information.  When  a  thrust  reverser  is 
added  or  retrofitted,  the  reverser 
installation  must  demonstrate  that  the 
engine  operation  and  vibratory  levels 
are  not  affected.  Sufficient  test 
instrumentation  is  required  to  provide 
substantiating  data  that  the  operation 
and  vibratory  characteristics  of  the 
engine  are  not  adversely  affected.  This 
proposal  is  adopted  as  proposed. 

Proposal  16.  This  proposes  to  add  to 
§  23.937  a  definition  of  drag  limiting 
systems.  One  commenter  suggests  that  it 
would  be  more  appropriate  to  include 
this  definition  in  part  1  instead  of  part 
23  of  the  FAR.  The  FAA  disagrees.  Such 
action  would  be  beyond  the  scope  of  the 
NPRM.  This  proposal  is  adopted  as 
proposed. 

Proposal  17.  This  proposes  to  clarify 
the  requirements  of  §  23.943.  One 
commenter  suggests  that  further 
clarification  of  this  section  would  occur 


if  the  section  is  amended  to  read  "or 
auxiliary  power  unit  may  occur  when 
the  airplane  is  operated  at  the  greatest 
value  and  duration  of  the  negative 
acceleration  expected  in  service."  This 
commenter  also  points  out  that  the 
current  FAA  policy  of  applying  negative 
acceleration  of  —  .5g  for  5  seconds  is 
acceptable  for  a  normal  or  utility 
category  airplane;  however,  a  different 
value  for  negative  acceleration  and 
duration  is  appropriate  for  an  acrobatic 
category  airplane.  The  FAA  concurs 
with  the  proposed  clarification  of 
§  23.943  and  the  proposal  is  revised 
accordingly.  The  proposal  is  adopted 
with  the  aforementioned  change. 

Proposal  18.  This  proposes  to  amend 
the  general  fuel  system  rules  in  §  23.951 
to  make  them  applicable  to  APUs  fuel 
systems.  No  adverse  comments  were 
received.  This  proposal  is  adopted  as 
proposed. 

Proposal  19.  This  proposes  to  clarify 
§  23.953(b)(1).  One  commenter  suggests 
that  the  term  "drain"  has  been  used 
vnthout  misunderstanding  in  part  23 
and  25  for  many  years;  therefore,  there 
is  no  benefit  from  the  proposed  use  of 
"escape".  The  FAA  disagrees.  The 
commenter  states  that  the  phrase  "after 
valve  shut  off  is  redundant,  as  the 
amount  of  fuel  in  the  line  between  the 
valve  and  engine  compartment  is 
independent  of  valve  position.  The  FAA 
disagrees  and  deletes  those  words  in 
this  final  rule.  The  proposal  is  adopted 
with  the  aforementioned  change. 

Proposal  20.  This  proposes  to  clarify 
the  requirements  of  §  23.955  and 
incorporate  change  relative  to  single 
turbine  engine  powered  airplane  fuel 
systems  that  allow  in-flight  fuel 
management  and  ensure  uninterrupted 
fuel  to  the  engine  until  all  usable  fuel 
has  been  consumed.  One  commenter 
notes  that  the  explanation  in  the  NPRM 
implies  that  changes  to  the  rules  for 
single-engine,  turbine-powered 
airplanes  provide  crossflow  prevention 
between  tanks  when  the  airplane  is  not 
being  operated  and  questions  why 
crossflow  prevention  should  be  treated 
differently  between  turbine-engine  and 
piston-engine  airplanes.  The  commenter 
then  observes  that  the  proposal  includes 
no  provision  for  crossflow  prevention 
despite  the  implication  in  the 
explanation.  The  FAA  agrees  with  this 
observation  and  states  that  the 
implication  is  not  intended. 

One  commenter  advises  that 
§  23.955(c)(3),  concerning  prohibition 
on  exceeding  the  inlet  pressure  limit  of 
the  engine  with  both  pumps  on,  limits 
the  allowable  auxiliary  pump  output 
and  is  likely  to  prevent  accomplishing 
the  purpose  of  the  auxiliary  pump.  The 
commenter  recommends  revising 


§  23.955(c)(3)  to  read,  "Auxiliary  fuel 
pumps  are  not  required;  only  emergency 
pumps  are  required."  The  FAA  agrees 
that,  in  some  cases,  to  ensiu-e  proper 
engine  functioning,  the  auxiliary  or 
emergency  fuel  pump  may  need  to 
exceed  the  limits  of  ihe  engine  driven 
fuel  pump;  therefore,  the  proposal  is 
revised  to  allow  overboost  of  the  main 
fuel  pump  if  it  can  be  shown  that  no 
adverse  effect  will  occur. 

One  commenter  suggests  that 
maximum  continuous  power  be  used  in 
§  23.955(d)(2)  instead  of  engine  "cruise" 
power.  The  FAA  agrees.  Since  engine 
cruise  power  is  not  defined  in  the 
regulation,  the  proposal  has  been 
revised  to  read  engine  "maximum 
continuous"  power  instead  of  "cruise" 
power. 

One  commenter  suggests  that 
proposed  §  23.955(f)(3)  be  revised  by 
deleting  the  phrase  "compliance  with 
this  paragraph  must"  to  make  it  clear 
that  all  of  §  23.955(f)  is  still  applicable. 
The  FAA  agrees.  The  proposal  is 
adopted  with  the  aforementioned 
changes. 

Proposal  21.  This  proposes  to 
incorporate  a  limitation  on  fuel  transfer 
to  prevent  damage  to  the  airplane  due 
to  overpressuring  any  fuel  tanks  under 
§  23.957.  No  adverse  comments  were 
received.  This  proposal  is  adopted  as 
proposed. 

Proposal  22.  This  proposes  to  clarify 
and  expand  §  23.961  to  include  fuels  of 
different  volatility  levels.  One 
commenter  suggests  that  this  regulation 
be  more  specific  concerning  the 
conditions  to  be  tested  and  the 
potentially  critical  conditions.  This 
commenter  also  suggests  avoiding  the 
use  of  heated  fuel  since  this  implies  that 
the  fuel  must  be  artificially  heated  to 
obtain  compliance.  The  FAA  has 
evaluated  several  suggestions  for 
changes  to  this  regulation.  The  proposed 
change  is  intended  to  be  more  objective. 
The  word  "heated"  is  removed  from  the 
proposal. 

Another  commenter  suggests  that  the 
present  rule  has  been  shown  to  be 
adequate  for  Avgas  and  should  be 
retained  without  change.  Motor 
(highway)  gasoline  has  shovtm  some 
serious  problems  according  to  the 
commenter.  The  commenter  believes 
that  special  rules  should  be  written  for 
fuels  other  than  Avgas,  and  not  mixed 
in  with  the  current,  fully  satisfactory 
rule.  The  FAA  disagrees.  Standards  for 
fuel  should  be  complete  without 
resorting  to  "special  rules." 

One  commenter  is  concerned  whether 
the  proposal  would  produce  an 
inconsistency  between  part  23  and  part 
25  and  believes  that  this  subject 
deserves  wider,  more  detailed 
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consideration.  Hot  weather  testing  for 
small  airplanes  is  usually  quite  different 
from  that  for  large  transport  (part  25) 
airplanes;  therefore,  the  regulations 
need  to  be  unique.  Testing  for  several 
years  on  small  airplanes  indicates  that 
some  revision  of  this  regulation  is 
warranted.  The  current  proposal  allows 
flexibility  in  the  regulation,  yet  retains 
the  critical  conditions  of  testing  that  are 
warranted;  therefore,  the  words  "heated 
to"  in  the  first  sentence  are  removed 
and  replace  with  the  word  "at".  In 
addition,  the  NPRM  was  in  error  and  the 
final  rule  has  been  revised  by  changing 
100  °F  to  110  °F.  This  proposal  is 
adopted  with  the  aforementioned 
changes. 

Proposal  23.  This  proposes  to  delete 
§  23.963(f).  since  this  requirement, 
vtfhich  is  applicable  to  only  commuter 
airplanes,  is  similar  to  the  requirements 
in  §  23.967(e)  that  are  applicable  to  all 
part  23  airplanes.  No  adverse  comments 
were  received  and  this  proposal  is 
adopted  as  proposed. 

Proposal  24.  This  proposes  to  clarify 
§  23.965.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  25.  This  proposes  to  amend 
§  23.967  to  permit  the  installation  of 
fuel  tanks  in  the  fuselage  of  airplanes 
and  to  delete  the  restriction  against  fuel 
tanks  in  the  personnel  compartments  of 
multiengine  airplanes.  One  commenter 
indicates  that  this  would  require  a 
fireproof  and  fuel-proof  enclosure  that  is 
vented  and  drained  to  the  exterior  of  the 
airplanes,  which  would  be  expensive 
and  impractical  for  small  airplanes.  The 
FAA  disagrees.  The  protection  that 
these  standards  provide  for  this  type 
fuel  tank  design  is  necessary  for 
protection  of  the  airplane  occupants. 
One  commenter  supports  the  proposal. 
This  proposal  is  adopted  as  proposed. 
Proposal  26.  This  proposes  to  amend 
§  23.971  to  require  both  fuel  tank  sumps 
and  sediment  bowl/chambers  for 
reciprocating  engine  fuel  systems.  It  also 
proposes  that  hazardous  quantities  of 
water  be  allowed  to  drain  to  a  sump 
vdth  the  airplane  in  the  normal  ground 
attitude.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  27.  This  proposes  to  clarify 
§  23.973  requirements  for  vented  fuel 
filler  caps  and  to  establish  specific  fuel 
filler  opening  dimensions  as  an  aid  in 
preventing  fueling  errors.  One 
commenter  supports  the  intent  of  the 
proposal  but  indicates  concern  whether 
the  proposed  fuel  filler  opening  sizes 
were  covered  by  an  international 
standard.  The  FAA  reviewed  the 
standards  accepted  by  U.S. 
manufacturers  and  no  international 


standard  for  fuel  filler  openings  was 
located.  The  proposal  is  adopted  as 
proposed. 

Proposal  28.  This  proposes  to  clarify 
§  23.975  on  fuel  tank  vent  Hne 
termination  points  and  to  specify  the 
requirements  applicable  to  vent  line 
drains.  One  commenter  does  not  agree 
that  this  proposal  to  replace  "of  the 
expansion  space"  with  "of  the  fuel 
tank"  is  acceptable  since  an  expansion 
space  must  be  provided  under  the 
environmental  rules.  The  FAA  agrees 
that  the  vent  must  connect  with  the 
airspace  located  in  the  top  of  the  tank 
or  else  fuel  could  discharge  overboard 
and  it  is  not  the  intent  to  do  away  with 
an  expansion  space.  Using  the  words 
"the  top  part  of  the  fuel  tank"  would 
imply  that  the  vent  is  connected  to  the 
fuel  tank  airspace.  Since  the  current 
regulation  is  understood,  the  proposed 
change  will  not  be  made  to  paragraph 
(a). 

Two  commenters  disagree  with 
proposed  §  23.975(a)(5).  which  requires 
drain  valves  installed  in  the  vent  lines 
to  meet  the  requirements  of  §  23.999. 
The  FAA  agrees  and  proposed 
§  23.975(a)(5)  is  revised  by  adding  the 
following  sentence.  "Any  drain  valves 
installed  in  the  vent  lines  must 
discharge  clear  of  the  airplane  and  be 
accessible  for  drainage."  The  propo.<:al  is 
adopted  with  the  aforementioned 
changes. 

Proposal  29.  This  proposes  to  amend 
§  23.977  to  require  that  all  strainers  be 
accessible  for  inspection  and  cleaning. 
No  adverse  comments  were  received 
and  this  proposal  is  adopted  as 
proposed. 

Proposal  30.  This  proposes  to  amend 
§  23.991  to  standardize  fuel  pump 
terminology.  No  adverse  comments 
were  received  and  this  proposal  is 
adopted  as  proposed. 

Proposal  J  J.  This  proposes  to  delete 
inappropriate  terminology  in  §  23.993. 
No  adverse  comments  were  received 
and  this  proposal  is  adopted  as 
proposed. 

Proposal  32.  This  proposes  to  amend 
§  23.995  to  require  all  fuel  valves  to 
incorporate  provisions  to  preclude 
incorrect  assembly  or  connection.  One 
commenter  supports  the  proposal.  One 
commenter  advises  that  the  FAA  has  not 
provided  justification  to  "Murphy- 
proof  all  fuel  valves.  Furthermore,  the 
commenter  notes  that  a  large  quantity  of 
fuel  valves  that  are  not  subject  to  such 
a  provision  have  been  in  production  for 
25  years  and  they  have  not  caused  any 
problem.  The  FAA  agrees  that  the 
service  history  of  fuel  selector  valves 
shows  that  they  have  not  experienced 
improper  installation.  This  proposal  is 
withdrawn. 


Proposal  33.  This  proposes  to  clarify 
the  intent  of  §  23.997.  No  adverse 
comments  were  received  and  this 
proposal  is  adopted  as  proposed. 

Proposal  34.  This  proposes  to  clarify 
the  §  23.999  requirement  that  fuel 
systems  must  have  drain  valves  and  to 
add  the  requirements  that  the  valve 
operator  must  be  able  to  catch  the  fuel 
and  must  be  able  to  observe  the  valve 
for  proper  closing  without  excessive 
effort.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  35.  This  proposes  to 
standardize  the  terminology  used  in 
§  23.1001.  No  adverse  comment  was 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  36.  This  proposes  to  add  a 
new  paragraph  (a)  to  §  23.1011  to  allow 
oil  systems  and  components  approved 
during  engine  type  certification  to  be 
accepted  without  further  substantiation 
when  the  standards  previously  met  are 
equal  to  or  more  severe  than  those  in 
this  subpart.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  37.  This  proposes  to  amend 
§  23.1013  to  clarify  the  regulation.  No 
adverse  comments  were  received  and 
this  proposal  is  adopted  as  proposed. 
Proposal  38.  This  proposes  to  add  a 
new  §  23.1017(b)(6)  to  require  that,  for 
reciprocating-engine  airplanes,  breather 
line  blockage  due  to  ice  be  prevented. 
Three  commenters  advise  that  this 
regulation  is  not  needed  and  that  a 
pressure  relief  valve  will  increase  the 
red  tape  and  cost  of  the  type 
certification.  Also,  §23. 101 7(b)(5) 
already  covers  this  requirement.  The 
FAA  has  re-evaluated  this  proposal.  It  is 
true  that  §  23.1017(b)(5)  requires  that 
the  breather  outlet  be  protected  against 
ice  or  foreign  matter.  Furthermore,  the 
number  of  service  problems  has  not 
been  such  that  the  additional  cost  of  a 
pressure  relief  valve  is  warranted. 
Therefore,  the  proposal  is  withdrawn. 
Proposal  39.  This  proposes  to  revise 
incorrect  references  in  §  23.1019  and 
clarify  paragraph  (a)(3).  No  adverse 
comments  were  received  and  this 
proposal  is  adopted  as  proposed. 

Proposal  40.  This  proposes  to  clarify 
§  23.1021  and  to  add  a  requirement  for 
protection  against  inadvertent 
operation.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  41.  This  proposes  to  add  a 
new  §  23.1024  to  define  the  fiinction  of 
the  oil-air  separator.  Four  commenters 
indicate  that  a  new  requirement  for  the 
oil-air  separator  is  not  justified. 
Furthermore,  two  commenters  indicate 
that  they  are  unable  to  determine  how 
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to  separate  oil  and  water  and  return 
only  oil  to  the  engine.  In  addition,  the 
consensus  is  that  any  water  vapor  in  the 
vent  discharge  passes  through  the 
system  as  vapor  and  does  not  return  to 
the  oil  system.  Fiulhermore,  one  engine 
manufacturer  does  not  consider  water 
returned  to  the  engine  oil  a  serious 
airworthiness  problem.  The  FAA 
concurs  with  the  comments.  This 
proposal  is  withdrawn. 

Froposal  42.  This  proposes  to  amend 
§  23.1027  to  allow  that  amount  of  engine 
oil  dedicated  to  the  propeller  feathering 
system  to  be  stored  in  a  reservoir  other 
than  the  oil  tank  and  to  replace  the 
word  "trapped"  with  the  word 
"reserve"  since  it  is  more  appropriate. 
No  adverse  comments  were  received 
and  this  proposal  is  adopted  as 
proposed. 

Proposal  43.  This  proposes  to 
incorporate  into  §  23.1041  the  cooling 
provisions  for  APUs  and  for  temperature 
control  of  components  and  fluids  on 
both  the  propulsion  powerplant  and  the 
APUs  after  normal  shutdown. 

One  commenter  supports  the 
proposal.  The  FAA  has  reviewed  this 
proposal  further  and  determined  that 
some  minor  changes  will  improve  the 
content.  Accordingly,  the  words  "the 
most  adverse"  are  inserted  between  the 
words  "under"  and  "ground."  This 
proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  44.  This  proposes  to  amend 
§  23.1047  to  revise  the  current  incorrect 
reference.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  45.  This  proposes  to  amend 
§  23.1061  to  allow  means  other  than 
pads  to  prevent  chaHng  between  the 
coolant  tanks  and  their  supports  and  to 
clarify  the  reference  to  the  coolant  tank 
expansion  space.  No  adverse  comments 
were  received  and  this  proposal  is 
adopted  as  proposed. 

Proposal  46.  This  proposes  to  amend 
§  23.1091  to  incorporate  air  induction 
system  requirements  for  APUs,  a  flight 
crew  accessible  override  means  for 
automatic  alternate  air  door  systems,  a 
cockpit  located  position  indicator  for 
each  alternate  air  door,  and  a 
clarification  of  the  water  ingestion  and 
foreign  material  ingestion  requirements. 
One  commenter  advises  that,  rather  than 
using  the  position  of  the  actuating 
handle  to  indicate  a  position  of  the 
-  alternate  air  door,  the  rule  apparently 
requires  a  separate  cockpit  indicator, 
another  cost  item.  The  FAA  agrees  that, 
for  an  automatic  alternate  air  door,  a 
separate  cockpit  control  is  required  to 
operate  the  alternate  air  door  in  the 
event  it  is  blocked.  In  addition,  some 
type  of  indicator  is  required  to  indicate 


that  the  alternate  air  door  is  in  the  open 
position.  No  changes  to  the  proposal  are 
made  as  a  result  of  this  comment. 

One  commenter  advises  that  the  FAA 
has  not  presented  safety  justification  for 
this  proposal  and  that  die  proposed 
changes  would  not  resolve  any  current 
hazards.  The  commenter  believes  that, 
for  proposed  §  23.1091(b)(5),  in  the  case 
of  a  mechanical  override  for  an 
automatic  alternate  air  door,  the 
position  should  be  the  position  of  the 
knob  or  handle  of  the  override  control. 
The  FAA  does  not  agree  with  this 
comment  in  that  an  automatic  alternate 
air  door  can  be  open  without  moving  an 
override  mechanical  control.  The  pilot 
should  have  knowledge  that  the 
alternate  air  door  is  open. 

One  commenter  indicates  that  a 
partially  open  alternate  air  door  is  not 
a  safety  item  and  should  not  be  required 
to  be  indicated.  The  critical  aspect  is 
that  the  door  is  open  when  alternate  air 
is  required.  The  FAA  agrees  that  a 
partially  open  alternate  air  door  is  not 
a  safety  item  when  the  primary 
induction  path  is  not  blocked;  however, 
the  pilot  should  know  when  a 
malfunctioning  system  is  causing  the 
ahemate  air  door  to  open  in  flight.  One 
commenter  notes  that  it  is  not  clear  from 
§  23.1091(b)(5)  whether  the  FAA 
perceives  that  a  need  for  a  position 
indicator  on  all  alternate  air  doors  arises 
out  of  accident  or  incident  statistics. 
The  commenter  suggests  that  this 
proposal  represents  an  unnecessary 
burden  on  the  smaller  airplane 
manufacturers  and  that  alternate  air 
doors  manually  controlled  by  a  direct 
linkage  can  be  excluded  from  this 
requirement  for  position  indication. 
With  regard  to  automatic  alternate  air 
doors,  it  is  suggested  that  the 
requirement  be  restricted  to  a  means  to 
indicate  to  the  flight  crew  when  it  is  not 
closed.  The  FAA  agrees  and  rewords  the 
proposal  accordingly. 

The  FAA  agrees  that  the  control  shaft 
position  on  a  manually  controlled 
alternate  air  valve  is  an  acceptable 
indication  of  the  valve  position.  For  an 
automatic  alternate  air  door,  the  pilot 
does  not  know  the  position  of  the 
alternate  air  door;  therefore,  the 
proposed  change  to  §  23.1091(b)(5)  is 
adopted.  One  commenter  advises  that 
proposed  §  23.1091(b)(4),  as  written, 
would  require  manual  override  to  both 
open  and  close  the  alternate  air  door. 
This  is  not  in  the  interest  of  safety.  The 
rule  should  be  rewritten  to  require  an 
override  only  to  open  the  alternate  air 
door.  The  FAA  agrees  that  the  door 
override  should  only  be  required  to 
open  the  door.  The  proposal  has  been 
revised.  This  proposal  is  adopted  with 
the  aforementioned  changes. 


Proposal  47.  This  proposes  to  amend 
§  23.1093  to  add  specific  ice  protection 
requirements  for  fuel  injection  system 
designs  with  and  without  metering 
components  on  which  impact  ice  may 
accumulate  and  to  clarify  the  section  by 
replacing  the  term  "carburetors"  with 
the  term  "fuel  metering  device,"  where 
appropriate. 

m  addition,  proposal  47  eliminates 
the  differences  in  requirements  that  are 
based  on  the  number  of  engines  or  on 
the  method  of  cooling.  One  commenter 
recommends  that  the  proposal  to  modify 
to  §  23.1093,  paragraphs  (a)  and  (c),  be 
withdrawn.  The  proposed  construction 
and  wording  are  confusing  and  appear 
to  the  commenter  to  add  a  requirement 
for  heated  alternate  air  for  all  fuel 
injected  engines.  A  long  history  of 
satisfactory  service  experience  shows 
the  commenter  that  such  a  requirement 
is  unwarranted. 

The  FAA  has  required  an  alternate 
heat  rise  equivalent  to  downstream 
cooling  air  for  fuel  injected  engines 
since  they  were  introduced.  Due  to  the 
variation  in  designs,  the  heat  rise  was 
unknown.  The  proposal  would  make  the 
regulation  more  specific  by  specifying  a 
minimum  temperature  that  has  been  the 
design  practice  for  many  years. 

One  commenter  feels  that  the 
proposed  change  to  paragraph  (a)  needs 
further  investigation,  discussion,  and 
clarification.  The  need  to  provide  a 
preheater  with  fuel  injection  systems 
that  have  previously  functioned 
adequately  with  an  alternate  source  of 
air  is  of  particular  concern.  The  same 
FAA  response  applies  to  this  comment 
as  noted  above. 

Proposal  47  is  adopted  as  proposed. 

Proposal  48.  This  proposes  to  amend 
§  23.1101  to  provide  clarification.  No 
adverse  comments  were  received  and 
this  proposal  is  adopted  as  proposed. 

Proposal  49.  This  proposes  to  amend 
§  23.1103  to  add  standards  for  flexible 
inlet  ducts,  backfire  strength  and  fire 
resistance  requirements  for 
reciprocating  engine  inlet  ducts, 
requirements  for  APUs  inlet  ducts,  and 
requirements  for  cabin  pressurization 
supply  ducts  in  conjunction  with 
induction  system  ducts.  Two 
commenters  believe  that  "normal" 
backfire  conditions  referenced  in 
§  23.1103(d)(1)  must  be  defined  or 
explained.  The  FAA  disagrees. 
"Normal"  backfire  conditions  for  a 
given  engine  can  be  established  during 
certification  of  that  engine. 

One  commenter  believes  that  the 
proposal  is  excessively  wordy  and  that 
the  changes  are  unnecessary.  The 
commenter  notes  that  these  ducts  have 
been  used  for  many  years  and  have  been 
certified  by  FAA  so  the  commenter 
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wonders  why  they  are  being  changed 
now.  The  FAA  considers  that  induction 
system  requirements  have  been 
incomplete  as  related  to  system  ducting 
and  numerous  service  problems  have 
been  experienced  in  the  past.  This 
change  will  improve  the  design 
standards  and  is  warranted. 

One  commenter  believes  that  the 
proposal  represents  an  unnecessary 
constraint  on  design.  The  commenter 
suggest$  that  an  alternative  means,  such 
as  a  cabin  air  shutoff  valve,  could  offer 
equivalent  safety.  The  FAA  agrees  that 
§  23.1103(f)  needs  to  be  objective  and 
revises  the  proposal  as  follows: 
"Induction  system  ducts  that  supply  air 
to  a  cabin  pressurization  system  must  be 
suitably  constructed  of  material  that 
will  not  produce  hazardous  quantities  of 
toxic  gases  or  isolated  to  prevent 
hazardous  quantities  of  toxic  gases  from 
entering  the  cabin  during  a  powerplant 
fire."  The  proposal  has  been  revised  to 
provide  an  alternative  means  of 
compliance.  This  proposal  is  adopted 
with  the  aforementioned  change. 

Proposal  50.  This  proposes  to  amend 
§  23.1107  to  add  design  requirements  for 
reciprocating-engine  induction  air 
filters.  One  commenter  suggests  that  the 
text  of  §  23.1107(b)  should  be  expressed 
in  objective  terms  and  should  not 
constrain  the  airplane  manufacturers' 
design  options.  The  FAA  agrees.  The 
proposal  is  revised  to  read:  "Each  air 
filter  shall  have  a  design  feature  to 
prevent  material  separated  from  the 
filter  media  from  interfering  with  proper 
fuel  metering  operation."  The  proposal 
has  been  revised  to  remove  a  design 
constraint.  This  proposal  is  adopted 
with  the  aforementioned  change. 

Proposal  51.  This  proposes  to  amend 
§  23.1121  to  incorporate  requirements 
for  APUs  exhaust  systems  and  a 
requirement  for  exhaust  system 
materials  and  workmanship.  One 
commenter  suggests  a  new  §  23.1121(1) 
to  read  as  follows: 

(i)  For  the  purposes  of  compliance 
with  §23.603,  it  is  accepted  that  failure 
of  any  part  of  the  exhaust  system  will 
adversely  affect  safety. 

The  FAA  understands  that  the 
purpose  of  this  comment  is  to  make  it 
clear  that  any  exhaust  system  failure  is 
critical  to  flight  safety.  The  FAA  agrees 
that  any  exhaust  system  failure  has  a 
potential  to  cause  an  unsafe  condition; 
therefore,  proposed  §23.1121(1)  is 
amended  to  read,  "For  the  purpose  of 
compliance  with  §  23.603,  the  failure  of 
any  part  of  tlie  exhaust  system  will  be 
considered  to  adversely  affect  safety." 
This  proposal  is  adopted  with  the 
aforementioned  changes. 

Proposal  52.  This  proposes  to  amend 
§  23.1 123  to  make  this  section 


applicable  to  the  total  exhaust  system 
rather  than  to  the  exhaust  manifold 
only.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  53.  This  proposes  to  amend 
§  23.1141  to  make  the  powerplant 
control  system  requirements  of  this 
paragraph  applicable  to  all  part  23 
airplanes.  One  commenter  suggests  that 
fiirther  exploration  of  the  design 
consequences  of  this  proposed 
requirement  and  its  relationship  to 
§  23.1309  is  necessary.  One  commenter 
finds  no  guidance  offered  by  the  FAA  as 
to  what  type  of  engine  controls  are 
acceptable.  The  commenter  believes  the 
proposed  rule  would  require  redundant 
design  solutions  to  obviate  inadequacies 
in  maintenance  and  the  lack  of  an 
adequate  standard  for  engine  controls. 
The  "Rube  Goldberg"  type  mechanisms 
that  the  commenter  feels  would  be 
required  to  comply  with  the  proposed 
rule  would  cause  more  safety  problems 
than  they  would  cure.  The  commenter 
points  out  that  one  company's  review  of 
service  difficulty  reports  for  the  last  five 
years  shows  20  powerplant  control 
cable  failures  and  6  disconnects  on  a 
fleet  of  90.000  airplanes  which  resulted 
in  four  accidents.  The  reports  indicate 
that  high  time  and  improper 
maintenance  are  the  predominant 
causes.  The  commenter  recommends 
that  the  proposal  be  withdrawn.  The 
FAA  has  re-evaluated  this  proposal  and 
determined  that  it  should  be  withdrawn 
for  further  study.  This  proposed  change 
is  withdrawn. 

Proposal  54.  This  proposes  to  amend 
§  23.1142  to  add  a  requirement  that  the 
controls  and  monitoring  provisions  for 
any  APUs  be  installed  on  the  flight 
deck.  One  commenter  supports  the 
proposal.  One  commenter  believes  that 
this  proposal  should  be  limited  to 
ground  APUs  operation  only;  thus,  it 
would  eliminate  the  need  for  the  APUs 
to  be  monitored  ft-om  the  cockpit. 

The  FAA  does  not  agree.  Regardless  of 
whether  the  APUs  is  to  be  used  on  the 
ground  only  or  in  flight,  it  is  necessary 
to  have  control  and  monitoring 
provisions  of  the  APUs  available  to  the 
flight  crew  in  the  cockpit.  This  proposal 
is  adopted  as  proposed. 

Proposal  55.  This  proposes  to  amend 
§  23.1143  to  require  a  back-up  system  or 
automatic  positioning  of  the  fuel 
metering  device  to  ensure  that  the 
engine  continues  to  furnish  adequate 
power  if  the  pilot's  control  installation 
fails. 

One  commenter  believes  that  if  engine 
control  systems  are  properly  maintained 
and  inspected  no  back-up  system  is 
necessary. 


One  commenter  understands  FAA's 
objective  but  seriously  doubts  if  such  a 
system  can  be  made  to  work  reliably.  If 
a  separation  of  the  control  at  the  fuel 
metering  device  is  considered,  spring 
backup  could  position  the  throttle  to 
full  open.  If  a  separation  anywhere  in 
the  pilot's  control  installation  is 
considered,  the  spring  force  required  to 
move  the  throttle  open  could  be  too 
high  for  normal  operation.  The 
commenter  believes  that  the  FAA  needs 
to  clarify  this  proposal.  The  commenter 
notes  that  the  addition  of  springs  to  the 
fuel  metering  device  would  be  the 
responsibility  of  the  engine 
manufacturer  and  should  be  addressed 
in  part  33.  As  no  way  is  known  to 
comply  with  the  last  phrase  in  proposed 
§  23.1143(g).  "ft-om  any  point  in  the 
flight  envelope  of  the  airplane '.  the 
commenter  recommends  that  the 
proposal  be  deleted. 

Tne  FAA  agrees  that  special  designs 
will  be  necessary  to  comply  with  this 
regulation.  Manufacturers  have  the 
talent  to  design  a  system  that  will 
comply  with  the  intent  of  this 
regulation.  To  make  the  regulation  more 
objective,  the  FAA  has  retained  only  the 
first  sentence  with  the  word  "ft-om" 
changed  to  "at"  and  deleted  the 
remaining  portion  of  the  proposal.  This 
proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  56.  This  proposes  to  amend 
§  23.1 145  to  clarify  the  requirement  for 
ignition  system  control  by  the  flight 
crew  on  all  types  of  airplane  engines. 

One  commenter  suggests  that  the 
following  text  changes  be  adopted: 
"Ignition  switches  must  control  and 
shut  off  each  ignition  circuit  on  each 
engine."  The  FAA  agrees.  This 
suggested  clarification  to  paragraph  (a) 
will  be  adopted. 

Proposal  57.  This  proposes  to  amend 
§  23.1147  to  add  a  rule  to  require  the 
mixture  control  go  to  a  full-rich  setting 
if  the  pilot  control  syst«m  linkage 
becomes  separated. 

One  commenter  believes  that  if  engine 
control  systems  are  properly  maintained 
and  inspected  no  back-up  system  is 
necessary. 

One  commenter  suggests  that  a  full- 
rich  mixture  does  not  always  represent 
a  safe  condition  and  that  the  objectives 
are  better  expressed  by  the  following 
text:  "Each  engine  mixture  control  must 
be  designed  so  that,  if  the  control 
separates  fi-om  the  engine  fuel  metering 
device,  the  airplane  is  capable  of 
continued  safe  flight."  The  FAA  agrees 
and  the  final  rule  is  worded 
accordingly. 

Two  commenters  advise  that 
requiring  a  spring  loaded  mixture 
control  to  move  the  mixture  into  the 
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full-rich  position  does  not,  in  all  cases, 
result  in  a  safe  condition.  They  point 
out  that  the  proposed  rule  change  would 
degrade  safety  by  requiring  the  mixture 
control  to  go  to  hill  rich  upon  failure. 
One  commenter  notes  that  industry 
experience  concerning  problems  with 
single  wire  controls  support  this  and 
that  known  service  problems  with 
control  end  terminations  and 
attachments  should  be  covered  by  a  new 
TSO  standard  for  engine  controls.  The 
FAA  disagrees.  A  new  TSO  is  beyond 
the  scope  of  the  NPRM. 

One  commenter  made  a  study  of  the 
accidents  associated  with  the  mixture 
control  and,  in  most  cases,  found  that 
the  mixture  control  was  a  single  strand 
wire.  The  commenter  suggests  that  the 
FAA  study  those  accidents  and  the 
Malfunction  and  Defects  Reports  to 
determine  the  actual  cause  of  failure. 
The  FAA  agrees  that  a  single  strand 
control  has  resulted  in  control 
separation  in  service;  however,  the 
suggestion  is  beyond  the  scope  of  the 
NPRM.  This  proposal  is  adopted  with 
the  aforementioned  change. 

Proposal  58.  This  proposes  to  amend 
§  23.1181  to  add  a  new  section 
identifying  designated  Hre  zones. 

One  commenter  agrees  with  the  intent 
of  the  proposal  but  notes  that  the  text  is 
substantially  different  from  that  already 
adopted  for  JAR/FAR  25  and  would 
benefit  from  further  review.  The  FAA 
has  reviewed  the  difference  between 
part  25  and  that  proposed  for  part  23. 
Substantial  differences  exist  between 
small  and  large  airplanes.  For  this 
reason,  the  proposals  for  part  23  are 
different.  One  commenter  proposed  to 
clarify  the  rule  by  providing  that  the 
designated  fire  zones  be  separated  with 
respect  to  the  type  of  engine 
installations  involved.  The  FAA  agrees. 
This  final  rule  is  worded  accordingly. 
The  FAA  has  reevaluated  this  proposal 
and  removed  paragraph  23.1181(b)  as 
being  redundant.  Sections  23.1195 
through  23.1203  are  already  applicable 
to  commuter  category  airplanes. 

This  proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  59.  This  proposes  to  amend 
§  23.1189  to  change  applicability  to  all 
multiengine  airplanes  and  to  quantify 
the  hazardous  amount  of  flammable 
fluid. 

One  commenter  notes  that  §  23.1189 
should  be  updated  to  include  commuter 
category  and  turbine-powered  airplanes. 
The  commenter  believes  that  the  reason 
for  reference  to  §  23.67  was  to  exclude 
airplanes  below  6,000  pounds  with  stall 
speeds  of  61  knots  or  less  and  that  this 
exclusion  is  still  justified  and  should  be 
retained. 


The  FAA  does  not  agree  with  this 
position.  As  noted  in  the  NPRM,  the 
reference  to  §  23.67  in  §  23.1189  is  being 
deleted  so  that  §  23.1189  will  be 
applicable  to  all  multiengine  airplanes, 
as  originally  intended. 

One  commenter  notes  that  the  wider 
applicability  of  this  text  in  §  23.1189(a) 
to  all  twin  engine  airplanes  is 
supported.  The  commenter  believes  that 
allowing  one  quart  of  flammable  fluid  to 
escape  is  hazardous  and  is  in  conflict 
with  environmental  requirements.  The 
FAA  disagrees  for  the  reason  noted  in 
the  NPRM.  This  proposal  is  adopted  as 
proposed. 

Proposal  60.  This  proposes  to  amend 
§  23.1191  to  remove  a  rule  that  allows 
fire  resistant  seals  in  fireproof  firewalls, 
to  add  a  new  firewall  material,  and  to 
require  that  all  heat  producing  devices 
be  separated  from  the  airframe  by 
firewalls  or  shrouds.  No  adverse 
comments  were  received  and  this 
proposal  is  adopted  as  proposed. 

Proposal  61.  This  proposes  to  amend 
§  23.1193  to  clarify  the  rule.  One 
commenter  believes  that  the  existing 
text  of  part  23  is  adequate  and  that  these 
proposals  represent  an  unnecessary 
bxirden  on  manufacturers.  The 
commenter  offers  no  substantiation  for 
his  position. 

One  commenter  notes  that  this 
proposal  would  require  an  expensive, 
complex  flight  survey  of  the  cowl 
pressure  fields.  The  commenter  believes 
that  the  need  to  prove  drain  operation 
"under  the  most  adverse  aerodynamic 
pressure  distribution  expected  in 
service,"  is  not  compatible  with  the 
requirement  that  only  normal  ground 
flight  attitudes  need  be  considered.  The 
commenter  also  says  that  the  most 
adverse  aerodynamic  pressure  could 
occur  in  other  than  normal  attitudes. 
This  commenter  feels  this  phrase  should 
be  deleted  and  that  the  FAA  should 
accomplish  this  safety  objective  without 
requiring  such  a  potentially  expensive 
compliance  program. 

The  FAA  agrees  that  the  proposal  is 
not  consistent  in  that  the  first  part 
indicates  drainage  is  required  for 
normal  ground  and  flight  attitudes; 
however,  the  second  sentence  would 
require  an  evaluation  during  the  most 
adverse  aerodynamic  pressure 
distribution.  The  intent  is  that  the 
drainage  be  effective  during  normal 
ground  and  flight  attitudes.  The  second 
sentence  of  this  proposal  will  reflect 
normal  flight  attitude  only.  This 
proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  62.  This  proposes  to  amend 
§  23.1195  to  adopt  requirements  for 
APUs  compartment  fire  extinguishing 
systems.  Oine  commenter  is  undecided 


whether  such  a  small  potential  fire 
source  as  an  APUs  requires  an 
extinguishing  system.  No  adverse 
comments  were  received  and  this 
proposal  is  adopted  as  proposed. 

Proposal  63.  This  proposes  to  amend 
§  23.1203  to  incorporate  new 
requirements  for  fire  detector  systems  in 
APUs  compartments  and  in  the  engine 
compartments  on  those  airplanes  where 
the  engine(s)  are  not  readily  visible  from 
the  cockpit. 

One  commenter  notes  that  the 
requirement  for  fire  detection  on 
turbocharged  reciprocating  multi-engine 
airplanes  is  laudable,  but  asks  why 
single  engine  airplanes  are  excluded. 
The  commenter  suggests  that  the  FAA 
look  at  the  data  base  and  that  some 
airplanes  (Turbo  Lance/Saratoga)  can 
have  a  turbocharger /exhaust  failure  go 
undetected  directly  in  front  of  the  pilot. 
The  commenter  states  that  most 
turbochargers  are  mounted  low  in  the 
zone  and  take  advantage  of  the  flow  of 
cooling  air  from  the  engine 
compartment,  and  that  wing  mounted 
engines  are  more  visible  from  the 
cockpit  than  single  engines.  The 
commenter  suggests  that  the  proposal  be 
amended  to  include  any  turbocharged 
installation.  While  the  comment  may 
have  merit,  such  a  proposal  is  beyond 
the  scope  of  the  NPRM. 

One  commenter  notes  that  the  text 
clarifications  in  this  section  are 
supported  and  are  proposed  for  JAR  23. 
This  proposal  is  adopted  as  proposed. 

Proposal  64.  This  proposes  to  clarify 
the  type  of  magnetic  direction  indicator 
that  is  required  to  meet  the  requirement 
of  §  23.1303(c).  No  adverse  comments 
were  received  and  this  proposal  is 
adopted  as  proposed. 

Proposal  65.  This  proposes  to  amend 
§  23.1305  to  clarify  the  powerplant 
instrument  requirements  by 
reorganizing  the  section  and  by  defining 
the  additional  instruments  that  are 
required  for  the  particular  type  of 
engine  that  is  installed.  Two 
commenters  submitted  comments  on 
various  paragraphs  of  this  proposal. 

One  commenter  suggests  that  the 
proposal  for  §  23.1305(a)(1)  cross- 
reference  §  23.1337(b)(5).  The  FAA  does 
not  agree  that  the  suggested 
§  23.1337(b)(5)  is  the  proper  reference 
but  does  agree  with  the  intent  of  this 
suggestion.  In  reviewing  this  comment, 
it  is  noted  that  the  intent  of  the  words, 
"or  for  each  assembly  of  interconnected 
tanks  that  function  as  one  tank"  in 
proposed  §  23.1305(a)(1)  is  provided  by 
current  §  23.1337(b)(4),  and  that  other 
provisions  of  §  23.1337(b)  address  other 
applicable  fuel  quantity  indicator 
requirements,  such  as  Uieir  marking.  To 
clarify  the  fuel  quantity  indicator 
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requirement  of  part  23.  the  above  quoted 
words  from  the  proposal  for 
§  23.1305(a)(1)  are  removed  and 
replaced  by  the  words  "installed  in 
accordance  with  §  23.1337(b)."  By  this 
change,  §  23.1305  will  make  it  clear  that 
a  fuel  indicator  is  required  for  each  tank 
and  §  23.1337  will  provide  the 
installation  requirements  for  those 
indicators. 

Both  commenters  requested  that  the 
FAA  make  it  clear  that  a  dipstick  is  an 
acceptrfile  oil  quantity  measuring 
device  for  meeting  the  requirement  of 
proposed  §  23.1305(a)(4).  The  FAA 
notes  that  §  23.1337(d)  identifies  an 
acceptable  means  of  measuring  the  oil 
quantity  and  identifies  a  stick  gauge  as 
being  one  acceptable  means.  To  provide 
the  clarification  requested  by  these 
commenters,  the  proposal  for 
§  23.1305(a)(4)  is  revised  by  adding  the 
words,  "which  meets  the  requirements 
of  §  23.1337(d)"  to  the  end  of  the 
proposal. 

One  commenter  proposes  a  revision  to 
"controllable  propeller"  in  the  proposal 
for  §  23.1305(b)(5).  which  the 
commenter  believes  would  be  clarifying. 
The  FAA  has  reviewed  this  suggested 
change  and  finds  that  it  could  be 
interpreted  to  be  more  restrictive  than 
the  proposal.  Therefore,  this  suggestion 
is  not  incorporated. 

One  commenter  asks  the  FAA  to  make 
it  clear  that  Ni  is  an  acceptable 
parameter  that  can  be  related  to  the 
thrust  indication  required  by  proposed 
§  23.1305(d)(1).  The  FAA  has  reviewed 
this  request  and  finds  that  the 
indication  of  the  Ni  speed  is  an 
acceptable  means.  For  seme 
installations,  however.  Uie  applicant 
may  be  required  to  demonstrate  that  Nj 
is  acceptable.  By  the  discussion  of  this 
comment,  the  requested  clarification  is 
provided  and  proposed  §  23.1305(d)(1) 
is  not  revised. 

Both  commenters  oppose  the  proposal 
for  §  23.1305(e)(3).  which  would  require 
a  chip  detector  indicator  light  for  each 
gearbox  or  transmission.  Their 
comments  identify  the  lack  of 
requirement  for  a  chip  detector  and  state 
that  this  requirement  for  a  detector 
indicator  light  should  be  deleted 
pending  the  introduction  of  chip 
detector  requirements.  Other  comments 
note  the  difference  in  the  value  of  chip 
detectors  that  have  been  installed  in 
different  engines  and  point  out  that, 
because  of  erroneous  indications  such 
detectors  have  resulted  in  the  shutdown 
of  a  properly  operating  engine. 
Accordingly,  such  detectors  may 
actually  lower  the  level  of  safety.  The 
FAA  has  reviewed  this  subject  and  the 
information  provided  by  the  comments 
and  agrees  that  the  requirement  of 


proposed  §  23.1305(e)(3)  should  be 
withdrawn,  given  that  proposals  7 
through  12  have  been  withdrawn.  This 
proposal  is  adopted  with  the 
aforementioned  changes. 

Proposal  66.  This  proposes  to  remove 
the  words  "an  approved"  from 
§  23.1307(a)  and  add  a  new  paragraph 
that  would  require  the  airplane  typw 
design  to  include  all  of  the  equipment 
necessary  for  operation  in  accordance 
with  the  limitations  required  by 
§  23.1559.  Two  commenters  resjMDnded 
to  this  proposal.  One  commenter 
contends  that  this  proposal  would 
preclude  alternative  configurations  for 
different  operating  rules  and  require 
recertification  of  die  airplane  if  the 
operating  rules  change.  The  FAA  agrees 
that  if  amended  operating  rules  require 
different  equipment  the  airplane's  type 
certificate  would  require  amending. 
This  commenter  also  points  out  that 
many  airplanes  are  exported  to 
countries  where  U.S.  operating  rules  do 
not  apply.  Both  commenters  suggest 
revising  the  proposed  new  paragraph  to 
read:  "Additional  miscellaneous 
equipment  may  be  required  by  the 
operating  rules."  The  FAA  disagrees 
because  the  suggested  revision  would 
not  make  it  clear  tJiat  such  equipment 
must  be  included  in  the  type  design. 

hi  consideration  of  the  comments,  the 
FAA  revised  the  proposed  paragraph  by 
removing  the  word  "All"  and  using  the 
word  "The"  in  its  place.  The  word 
"AH"  could  imply  that  all  of  Uie 
equipment  "identified"  in  the  operating 
rule  must  be.instailed.  Also,  the  words 
"in  the  National  Airspace  System 
(NAS)"  are  removed.  The  words  "for 

which are  revised  to  read  "for 

which  certification  is  requested  and  is 
approved  in  accordance  •  •  •••  This 
proposal  is  adopted  with  the 
aforementioned  changes. 

Proposal  67.  This  proposes  to  amend 
§  23.1322  to  require  the  warning, 
caution,  and  advisory  lights  to  be 
effective  under  all  probable  cockpit 
lighting  conditions.  One  commenter 
recommended  the  words  "all  probable 
cockpit  lighting  conditions"  be  revised 
to  "all  normal  cockpit  illumination." 
The  reason  given  for  the 
recommendation  is  that  the  proposed 
words  could  include  the  need  to 
consider  a  blinding  lightning  flash. 

The  FAA  disagrees.  If  conditions  exist 
where  a  "blinding"  lightning  flash 
occurs,  none  of  the  lights  will  be  visible 
while  the  pilot(s)  ere  blinded  and  this 
would  not  be  considered  to  be  a 
probable  light  condition.  The  lights 
should  be  evaluated  for  the  lighting 
conditions  that  will  occur  immediately 
after  that  flash  to  ensure  that,  as  quickly 
as  vision  is  restored  after  the  exposure 


to  the  blinding  flash,  they  will  provide 
effective  warnings,  cautions,  and 
advisories.  As  noted  in  the  NPRM.  these 
lights  need  to  be  consistent  over  a  full 
range  of  ambient  light  conditions.  The 
words  used  in  this  proposal  describe  the 
need  to  evaluate  the  lights  over  this 
range  of  light  conditions.  One 
commenter  supports  the  proposal.  This 
proposal  is  adopted  as  proposed. 

Proposal  68.  This  proposes  to  amend 
§  23.1329  to  require  an  automatic  pilot 
quick  release  (emergency)  control  to  be 
located  so  that  it  can  be  operated 
without  moving  the  pilot(s)  hand  fi-om 
the  airplane  controls.  No  adverse 
comments  were  received  and  this 
proposal  is  adopted  as  proposed. 

Proposal  69.  This  proposes  to  amend 
§  23.1331  concerning  the  requirements 
for  instruments  using  a  power  source  by 
requiring  a  visual  indicator  to  advise  the 
pilot  that  the  instrument  power  is  not 
adequate  and  by  requiring  two 
independent  sources  of  instrument 
power  for  all  airplajies.  This  proposal 
would  also  remove  current  §  23.1331, 
paragraphs  (a)(1)  and  (a)(2). 

Several  comments  were  received  on 
this  proposal.  One  commenter  supports 
the  proposal  but  notes  that  it  does  not 
address  non-gyroscopic  instruments, 
and  would  result  in  power  supply 
requirements  for  sucn  instruments  being 
omitted  from  regulations.  This 
commenter  also  believes  the  word 
"adjacent"  in  proposed  §23. 1331  (a)  is 
too  restrictive  and  requests  the  meaning 
of  the  word  "independent"  in  proposed 
§  23.1331(c)  in  context  of  sources  of 
power  for  single-engine  airplanes. 
Finally,  this  commenter  identifies 
support  for  the  provisions  of  proposed 
§  23.1331(b)(2). 

The  FAA  has  reviewed  this  proposal 
and  agrees  that  by  inserting  the  word 
"gyroscopic"  in  the  introductory  text  of 
this  proposal,  other  types  of  instruments 
that  use  a  power  source  for  their 
function  would  be  omitted  from  the 
regulations.  To  correct  this  omission 
and  retain  the  current  provision  of  the 
regulations  that  addresses  all 
instruments,  the  word  "gyroscopic"  is 
being  removed  from  the  introductory 
text.  To  further  clarify  the  applicability 
of  these  requirements,  the  words  "that 
uses  a  power  source"  are  being  added 
between  the  words  "instrument"  and 
"the". 

The  FAA  also  reviewed  this 
commenter's  position  on  the  word 
"adjacent"  and  agrees  that  its 
application  could  be  too  restrictive.  The 
intent  of  this  proposal  is  to  require  any 
installed  separate  power  indicator  to  be 
located  so  that  a  pilot  who  is  using  that 
instrument  will  notice  the  loss  of  that 
instrument's  power.  To  clarify  and 
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preclude  restrictive  application  of  this 
requirement,  the  word  "adjacent"  is 
removed  and  replaced  with  words 
similar  to  those  used  in  §  23.1321(a). 

In  regard  to  the  commenter's  question 
on  the  word  "independent"  in  context 
of  sources  of  power  for  single-engine 
airplanes,  this  word  has  the  same 
meaning  for  all  airplanes,  except  that  on 
single-engine  airplanes  the  second 
source  cannot  be  driven  by  a  separate 
engine. 

Adverse  service  experience  that  has 
resulted  from  power  source  failures  and 
the  subsequent  loss  of  flight  information 
has  shown  that  it  is  necessary  to  provide 
a  backup  power  source  for  the  flight 
instruments.  In  the  case  of  instruments 
that  use  a  vacuum  power  source,  the 
second  source  has  been  provided  by 
installing  a  smaller  electric  driven 
vacuum  pump  and  by  arranging  the 
vacuum  system  so  that  this  pump  is 
isolated  from  the  normal  vacuum 
system  and  so  that  it  provides  power  to 
the  instruments  only  after  the  normal 
engine  driven  pump  fails. 

Another  commenter  indicates  support 
for  the  proposal  and  recommends  the 
addition  of  §  23.1303(f).  which  would 
require  independent  power  sources  for 
pneumatic  attitude  and  direction 
indicators  in  single-engine  airplanes 
having  pneumatic  deicing,  cabin 
pressurization,  or  autopilot  equipment. 
The  FAA  disagrees  because  the  proposal 
in  the  NPRM  provides  the  level  of  safety 
that  would  be  provided  by  this 
comment. 

Another  commenter  states  that  this 
proposal  for  more  complex  systems, 
such  as  added  warnings,  "is  getting 
carried  away."  This  commenter  does  not 
recommend  any  revision  to  the 
proposal.  No  action  will  be  taken  on  this 
comment. 

Another  commenter  notes  the  same 
items  identified  by  the  first  commenter 
and  believes  that  this  section  needs  to 
be  redone  to  retain  its  original  intent 
and  to  make  it  applicable  to  currently 
available  instruments.  This  commenter 
includes  and  recommended  changes 
that  have  merit  but  are  beyond  the  scope 
of  the  NPRM  because  they  would 
address  provisions  that  have  not  been 
previously  proposed  in  rulemaking 
actions.  The  changes  made  in  response 
to  the  first  commenter  also  respond  to 
this  commenter.  This  proposal  is 
adopted  with  the  aforementioned 
changes. 

Proposal  70.  This  proposes  to  amend 
§  23.1337  by  adding  APUs  installation 
requirements  and  by  clarifying  the  fuel 
quantity  indicator  requirements.  No 
adverse  comments  were  received  and 
this  proposal  is  adopted  as  proposed. 


Proposal  71.  This  proposes  to  amend 
§  23.1351  to  allow  a  generator  to  operate 
below  its  continuous  rating  when  it  has 
a  rating  higher  than  necessary,  to  allow 
methods  other  than  reverse  current 
cutouts  for  protecting  against  reverse 
current,  and  to  require  the  airplane  to 
operate  safely  for  5  minutes  without 
normal  electrical  power. 

One  comment  was  received  on  the 
proposal  for  §  23.1351(c)(3)  that  suggests 
the  oeginning  of  this  paragraph  be 
revised  from  "Means  must  be  provided 
•  •  •  "  to  "Automatic  means  must  be 
provided."  Many  of  the  means  for 
disconnecting  generators  firom  a  reverse 
current  source  are  automatic;  therefore, 
the  suggested  change  should  have  a 
small  impact  on  the  systems  that  may  be 
installed.  The  FAA  disagrees  because 
this  change  would  make  automatic 
systems  mandatory.  It  would  defeat  the 
purpose  of  this  proposal,  which  is  "to 
relieve  the  burden  to  install  a  specific 
type  of  reverse  current  control." 

It  has  been  brought  to  the  FAA's 
attention  that  many  electrical  generating 
devices  that  are  used  on  part  23  are  now 
referred  to  as  "alternators"  and  that 
there  is  some  confusion  about  such 
units  acceptability  because  §  23.1351(c) 
continues  to  address  "generators."  To 
provide  clarifications,  ten  locations  in 
§  23.1351.  paragraphs  (c).  (c)(1).  (c)(2), 
(c)(3),  (c)(4).  and  (c)(5),  are  being  revised 
by  changing  the  word  "generator"  to 
"generator/alternator."  This  proposal  is 
adopted  with  the  aforementioned 
change. 

Proposal  72.*This  proposes  to  clarify 
§  23.1357(a)(1)  by  more  specifically 
identifying  the  type  of  starter  motor 
whose  main  circuits  may  be  installed 
without  circuit  protection  devices.  This 
also  proposes  to  make  it  clear  that  spare 
fuses  are  only  required  for  installed 
fuses  that  are  replaceable  in  flight.  One 
comment  received  does  not  address  the 
proposal  but  suggests  the  addition  of  an 
amendment  that  would  require  that  all 
circuit  breakers  be  the  pull-to- 
disconnect  type.  This  suggested 
amendment  is  beyond  the  scope  of  the 
NPRM.  One  commenter  supports  the 
proposal.  This  proposal  is  adopted  as 
proposed. 

Proposal  73.  This  proposes  to  amend 
§  23.1361  to  clarify  the  requirement  for 
the  master  switch  arrangement  and  to 
permit  new  generations  of  engines  to 
operate  with  the  master  switch  turned 
off.  No  comments  were  received; 
however,  an  editorial  revision  has  been 
made  that  revises  the  text  of  the  last 
sentence  from  one  that  permits  the 
master  switch  arrangement  to  use 
separate  switches  to  text  that  provides 
requirements  for  the  master  switch 
arrangement  if  separate  switches  are 


installed.  This  proposal  is  adopted  with 
the  aforementioned  change. 

Proposal  74.  This  proposes  to  amend 
§  23.1365  to  provide  crashworthiness 
standards  for  electrical  cables  by 
requiring  that  they  be  designed  to  allow 
a  reasonable  degree  of  deformation  or 
stretching  without  failure  and  by 
requiring  that  they  be  isolated  from 
flammable  fluid  or  be  shrouded  in 
insulated  flexible  conduit,  or 
equivalent.  One  commenter  states  that 
this  proposal  has  been  recommended  for 
adoption  by  the  Joint  Airworthiness 
Authorities  OAA)  but  with  applicability 
to  all  parts  of  the  airplane,  not  just 
cables  in  the  fuselage.  One  commenter 
believes  the  word  "isolated"  used  in 
proposed  §  23.1365(c)(1)  is  not 
compatible  with  current  practices  and 
suggests  the  word  "separated"  be  used 
in  its  place.  The  FAA  reviewed  this 
recommended  change  and  agrees  that 
"separated"  better  describes  the  current 
practice  of  keeping  electrical  cables  and 
flammable  fuel  lines  spaced  apart.  This 
proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  75.  This  proposes  to  amend 
§  23.1385  to  clarify  location 
requirements  for  position  lights,  to 
delete  the  requirement  that  position 
lights  make  a  single  electrical  circuit, 
and  to  remove  the  statement  that  each 
light  must  be  approved.  No  adverse 
comments  were  received  and  this 
proposal  is  adopted  as  proposed. 

Proposals  76,  77,  78,  79,  and  80. 
These  proposals  would  clarify  the 
location  of  the  position  lights  addressed 
in  §§  23.1387  through  23.1395,  and 
would  keep  each  section  compatible 
with  the  revisions  adopted  by  proposal 
75  above.  No  adverse  comments  were 
received  on  these  proposals  and  they  are 
adopted  as  proposed. 

Proposal  81.  This  proposes  to  amend 
§  23.1419  to  continue  the  current 
minimum  ice  protection  requirements 
that  have  been  found  necessary  for  safe 
operation  in  icing  conditions,  to  remove 
the  provision  that  has  permitted 
showing  compliance  by  similarity  of 
design,  to  provide  specific  test 
requirements,  to  clarify  the  requirement 
for  information  that  must  be  provided  to 
the  pilot,  and  to  add  a  reference  for 
compliance  with  other  applicable 
sections  of  part  23. 

Two  comments  were  received  on  the 
proposal.  One  commenter  suggests  that 
the  introductory  text  could  be  clarified 
by  revising  the  phrase,  "If  certification 
with  ice  protection  provisions  is 
desired,"  to  read  "If  certification  for 
flight  in  icing  conditions  is  desired." 
The  FAA  considered  this  suggestion  and 
reviewed  the  current  airworthiness 
requirements.  The  review  shows  that 
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§§  23.1419  and  25.1419.  as  well  as 
§  23.1416,  use  the  words  in  the 
proposal.  This  suggested  revision  is  not 
incorporated. 

One  commenter  states  that  the  NPRM 
contains  several  additions  that  the 
commenter  objects  to  because  they  were 
not  submitted  for  debate  at  the  1984 
pubhc  meeting.  The  FAA  is  not 
obligated  to  limit  the  contents  of  the 
NPRM  to  the  material  that  was 
discussed  at  the  public  meeting.  In  the 
case  of  this  proposal,  the  discussion  of 
conference  proposal  467,  which 
recommended  replacing  §  23.1419  with 
§  25.1419,  resulted  in  the  need  for  FAA 
to  review  the  icing  protection 
requirements  in  total.  This  review 
identifiijd  certain  items  that  were  not 
discussed  in  the  public  meeting  but 
needed  to  be  addressed  in  the  NPRM. 

Both  commenters  provided  comments 
on  proposed  §  23.1419(a).  One 
commenter  supports  the  paragraph  but 
believes  that  additional  interpretation 
needs  to  be  considered.  The  FAA  will 
provide  advisory  material  as  necessary. 

The  other  commenter  does  not  believe 
that  the  FAA  has  shovra  Justification  for 
compliance  with  appendix  C  for  all 
items  of  subpart  B  and  states  that 
meeting  performance  requirements  with 
ice  accumulation  is  also  completely 
unjustified.  The  commenter  farther 
states  that  the  interpretation  of  "capable 
of  operating  safely"  goes  beyond  the 
requirements  of  part  25.  Finally,  this 
commenter  cites  that  it  is  unreasonable 
that  takeoff  performance,  for  example, 
be  demonstrated  with  ice  shapes 
attached  because  takeoff  with  ice  is 
prohibited  by  regulation. 

In  the  NPRM,  the  FAA  notes  that 
subpart  B  does  not  differentiate  levels  of 
safety  by  types  of  operation  or  by  t^e 
environment  in  which  the  airplane  is 
operated.  The  FAA  does  not  agree  with 
the  commenter  that  this  interpretation 
exceeds  the  requirements  of  part  25.  The 
FAA  agrees  wiih  the  final  point  of  this 
commenter  that  it  is  unreasonable  for 
takeoff  performance  to  be  demonstrated 
with  ice  shapes  attached.  This  is 
consistent  with  current  paragraph 
10.d.(l)(i)  in  AC  23.141^1,  because  the 
airplane  should  not  be  departing  with 
residual  ice  on  the  airplane.  Because  the 
interpretive  statement  in  the  proposal 
clarifies  the  current  airworthiness 
requirements,  it  is  adopted  as  proposed. 

Both  commenters  suomittea 
comments  on  proposed  §  23.1419Cb). 
One  commenter  supports  the  proposal 
and  suggests  that  the  FAA  review  the 
AC  interpretative  material  for 
completeness. 

The  other  commenter  does  not  believe 
that  the  ability  to  show  compliance 
based  on  similarity  should  be  deleted 


and  contends  that  the  current  Advisory 
Circular,  AC  23.1419.  provides  adequate 
guidance  to  determine  when 
certification  by  similarity  is  acceptable. 
A  portion  of  this  comment  states.  "A 
requirement  to  demonstrate  each 
modified  airplane  in  natural  icing  is 
extremely  cosily,  burdensome,  and 
imnecessary  for  safety."  A  list  of  items, 
such  as  stall  warning  systems  and 
windshield  heating  systems,  that  have 
been  approved  on  the  basis  of  similarity 
and  have  demonstrated  satisfactory 
service  history  is  included  in  this 
comment. 

The  FAA  has  considered  the  basis  for 
this  proposal  and  the  information 
provided  by  these  comments.  The  FAA 
is  aware  that  the  provisions  of  current 
§  23.1419(a)  have  been  used  to  approve 
components  that  have  demonstrated 
satisfactory  service  history.  There  have 
also  been  approvals  under  this 
provision  based  solely  on  the 
component  having  been  tested  and 
approved  on  an  airplane  in  service.  In 
such  cases,  the  differences  in  the 
installations  that  could  affect  ice 
accumulation  and  the  components 
ability  to  function  are  not  considered. 
To  prevent  future  approvals  of  this  type, 
the  NPRM  proposed  to  delete  the 
provisions  of  §  23.1419(c). 

In  consideration  of  the  impact  of  this 
proposed  deletion,  action  should  be 
taken  to  restore  provision  for  approving 
a  component  that  has  been  previously 
tested  and  approved  and  that  has 
demonstrated  satisfactory  service; 
however,  the  restoration  of  that 
provision  should  also  include 
provisions  that  ensure  that  the 
subsequent  approval  considers  any 
differences  in  the  installation  of  this 
component.  To  provide  this  change, 
current  §  23.1419(c)  has  been  revised  to 
clarify  the  items  that  must  be 
considered  for  this  type  of  approval  and 
it  has  been  included  in  this  final  rule  as 
paragraph  (c). 

One  commenter  recommends  that  the 
last  sentence  of  proposed  §  23.1419(c) 
be  placed  in  subpart  G.  The  FAA 
disagrees.  This  requirement  for  specific 
icing  information  to  be  placed  in  the 
AFM  is  more  appropriate  for  §  23.1419. 
This  section  is  only  applicable  if  the 
applicant  wishes  to  obtain  an  idng 
approval;  therefore,  the  items  that 
should  be  accomplished  for  that 
approval  should  be  contained  in  this 
optional  requirement.  It  would  not  be 
proper  for  subpart  G  to  reouire  icing 
information  in  the  AFM  of  an  airplane 
that  does  not  comply  with  §  23.1419. 
This  recommended  change  has  not  been 
accepted  and  the  provisions  of  proposed 
paragraph  (c)  are  adopted  as  paragraph 


(d).  This  proposal  is  adopted  with  the 
aforementioned  change. 

Proposal  82.  This  proposes  to  amend 
§  23.1431  to  revise  the  current  rule  that 
addresses  radio  equipment  only  by 
including  other  electronic  equipment 
that  is  installed  in  a  part  23  airplane. 
Two  comments  were  received.  One 
commenter  asks  for  a  definition  of  the 
words,  "critical  environmental 
conditions"  used  in  proposed 
§  23.1431(a).  Critical  environmental 
conditions  are  those  environmental 
conditions  under  which  a  piece  of 
equipment  will  not  perform  its  intended 
function.  By  including  this  requirement, 
conditions  that  may  be  critical  to  the 
operation  of  a  piece  of  equipment  must 
be  considered.  Consideration  uf  such 
conditions  would  include,  but  not  be 
hmited  to.  temperature  extremes, 
vibration  levels,  and  humidity. 

The  other  commenter  agrees  with  the 
proposal  and  suggests  that  §  23.1431  be 
expanded  to  cover  communications 
between  pilots,  radio  transmission 
switches,  and  the  effectiveness  of  aural 
warnings  when  headsets  are  being  worn. 
Because  these  suggested  expansion 
items  were  not  included  in  the  notice, 
their  addition  would  be  beyond  the 
scope  of  the  NPRM.  This  proposal  is 
adopted  as  proposed. 

Proposal  8  J.  This  proposes  to  amend 
§  23.1435  to  permit  propeller 
unfeathering  accumulators  that  are  an 
integral  part  of  the  engine,  and  small 
accumulators  to  be  installed  on  the 
engine  side  of  the  firewall.  No  adverse 
comments  were  received  and  this 
proposal  is  adopted  as  proposed. 

Proposal  84.  This  proposes  to  amend 
§  23.1441  to  clarify  the  type  design 
requirements  in  relation  to  the  operating 
rules,  to  require  installation  of  demand 
or  pressure  demand  crewmember 
oxygen  equipment  predicated  on  the 
airplane's  maximum  certificated 
operating  altitude,  to  clarify  the 
requirements  relative  to  portable 
equipment,  and  to  require  a  means  for 
crewmembers  to  shut  off  the  oxygen 
su^ly  at  the  source  during  flight. 

One  commenter  states  that,  in  the 
interest  of  harmonization,  this  proposal 
will  be  recommended  for  adoption  by 
the  FAA  even  though  "•  *  •  there  is  a 
feeling  that  the  burden  of  compliance 
outweighs  the  safety  benefit  derived 
fit)m  such  requirements." 

One  comment  was  received  that  notes 
the  smal  ler  volume  of  the  cabins  of  part 
23  airplanes  would  increase  the 
possibility  of  the  flight  crew  being 
exposed  to  pressure  altitudes  of  more 
than  34,000  feet  if  decompressions 
occur  at  flight  altitudes  of  34,000  feet  or 
more.  To  provide  better  protection 
against  crew  hypoxia,  this  commenter 
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recommends  that  part  23  be  amended  to 
require  flight  crew  dispensing  units  to 
be  pressure  demand  with  mask  moimted 
regulators  if  the  airplane  is  approved  for 
flights  above  34,000  feet.  This 
commenter  also  recommends  that  the 
Airplane  Flight  Manual  require  one 
flight  crewmember  to  use  100  percent 
oxygen  for  flights  above  34,000  feet.  The 
FAA  agrees  that  the  comment  has  merit; 
however,  it  is  beyond  the  scope  of  this 
rulemaking  action.  This  proposal  is 
adopted  as  proposed. 

Proposal  85.  This  proposes  to  amend 
§  23.1443  to  modify  the  oxygen  flow 
rates  for  part  23  airplanes  by  providing 
alternate  procedures  that  may  be  used  to 
substantiate  satisfactory  continuous 
flow  oxygen  equipment.  One 
commenter  requested  that  the  FAA 
make  it  clear  that  the  40,000  foot 
altitude  Umit  in  this  proposal  is  not  an 
absolute  altitude  limit  for  part  23 
airplanes.  The  FAA  agrees.  The  altitude 
limit  in  this  proposal  does  not 
constitute  an  absolute  altitude  limit  for 
the  approval  of  part  23  airplanes; 
however,  the  approval  of  individual 
airplanes  would  be  limited  to  those 
altitudes  where  safe  occupant  protection 
is  provided. 

Another  commenter  supports  the 
proposal  but  recommends  moving  the 
definitions  that  are  provided  in 
§  23.1443(d)  of  this  proposal  to  part  1. 
The  comment  is  beyond  the  scope  of  the 
NPRM.  This  proposal  is  adopted  as 
proposed. 

Proposal  86.  This  proposes  to  add  a 
new  §  23.1445  regarding  oxygen  line 
requirements  that  provide  appropriate 
restrictions  on  the  use  of  flexible  plastic 
hoses.  No  adverse  comments  were 
received  and  this  proposal  is  adopted  as 
proposed. 

Proposal  87.  This  proposes  to  amend 
§  23.1447  to  add  requirements  for 
passenger  dispensing  units  to  be 
automatically  presented  and  allows  the 
option  of  quick-donning  type  oxygen 
dispensing  units  for  the  crewmembers. 
No  adverse  comments  were  received 
and  this  proposal  is  adopted  as 
proposed. 

Proposal  88.  This  proposes  to  add  a 
new  appendix  H  to  part  23  containing 
standards  for  automatic  power  reserve 
systems.  See  proposal  4  for  applicable 
comment  and  FAA  response.  The 
proposal  is  adopted  as  proposed. 

Regulatory  Evaluation  Summary 

This  section  summarizes  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  more  detailed 
estimates  of  the  economic  consequences 
of  this  regulatory  action.  This  summary 
and  the  full  evaluation  quantify,  to  the 
extent  practicable,  estimated  costs  to  the 


private  sector,  consumers.  Federal, 
State,  and  local  governments,  as  well  as 
anticipated  benefits. 

Executive  Order  12291,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outweigh  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigencies.  A  "major"  rule  is  one  that  is 
likely  to  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  consumer  costs,  or  a 
significant  adverse  effect  on 
competition. 

The  FAA  had  determined  that  this 
rule  is  not  "major"  as  defined  in  the 
executive  order;  therefore,  a  full 
Regulatory  Impact  Analysis,  which 
includes  the  identification  and 
evaluation  of  cost-reducing  alternatives 
to  this  rule,  has  not  been  prepared. 
Instead,  the  agency  has  prepared  a  more 
concise  document  termed  a  regulatory 
evaluation  that  analyzes  only  this  rule 
without  identifying  alternatives.  In 
addition  to  a  summary  of  the  regulatory 
evaluation,  this  section  also  contains  the 
Regulatory  Flexibility  Determination 
required  by  the  Regulatory  Flexibility 
Act  and  an  International  Trade  Impact 
Analysis.  If  more  detailed  economic 
information  is  desired,  the  reader  may 
refer  to  the  full  regulatory  evaluation 
contained  in  the  docket. 

Comments  to  the  NPRM  were 
received  from  eleven  commenters. 
Three  commenters  addressed  the 
economics  of  the  proposed  rule.  One 
commenter,  an  aviation  association, 
disagreed  with  the  statement  in  the 
regulatory  evaluation  for  the  NPRM  that, 
because  of  the  depressed  state  of  the 
general  aviation  industry,  fewer  designs 
are  expected  to  appear  on  the  market 
and  this  reduces  the  costs  that  industry 
must  bear.  The  commenter  advised  that 
reduced  numbers  of  new  designs  result 
in  increased  costs  of  each  new  design. 
Likewise,  the  cost  of  new  models 
requiring  compliance  with  some  of  the 
changed  rules  is  higher  and  the  cost  of 
each  airplane  rises  as  the  number  of 
units  falls.  The  FAA  agrees  with  this 
position.  The  subject  statement  and  its 
implications  have  been  removed  from 
the  evaluation. 

Another  comment  addressed  the  cost 
estimation  for  the  proposed  changes  to 
§§  23.1143  and  23.1147.  These 
amendments  require  that  the  throttle 
and  mixture  controls,  respectively,  be 
designed  so  that  if  a  control  cable 
separates  at  the  fuel  metering  device. 


the  airplane  will  be  capable  of 
continued  safe  flight  and  landing.  The 
commeter,  an  engine  manufacturer, 
disagreed  with  the  position  expressed  in 
the  regulatory  evaluation  that  the 
estimated  $52,000  to  $104,000  impact  of 
these  proposed  changes  would  be  small 
in  relation  to  the  total  cost  of  designing 
a  newly  type  certificated  piston  engine 
($21  million).  The  commenter  advised 
that  these  provisions  would  require  the 
redesign  and  recertification  of  the  fuel 
metering  device  of  any  existing 
certificated  engine  that  would  be 
installed  in  new  airplanes  designed  after 
the  effective  date  of  the  rule.  As  such, 
the  commenter  noted  that  the  $52,000  to 
$104,000  design  and  certification  cost 
would  be  an  added  cost  necessary  to 
continue  production  of  a  currently 
certificated  engine  for  use  in  a  new 
aircraft  and,  that  under  these 
circumstances,  these  costs  would  not  be 
an  insignificant  consideration. 

The  FAA  agrees  with  this  comment 
and  the  regulatory  evaluation  for  the 
final  rule  reflects  this  position.  By 
placing  these  amendments  in  part  23 
rather  than  part  33,  currently  approved 
engines  that  continue  to  be  produced 
must  have  the  safety  features  required 
by  these  two  amendments  if  the  engines 
are  installed  on  newly  certificated  small 
airplanes. 

A  third  commenter,  also  an  aviation 
association,  expressed  general  concern 
over  the  costs  of  making  aviation  safer 
and  questioned  whether  the  costs  were 
justified  by  the  results.  Since  no  specific 
recommendation  was  expressed,  no 
consequent  changes  have  been  made  to 
the  regulatory  evaluation. 

Economic  Evaluation 

Most  ef  the  amendments  will  impose 
negligible  costs,  A  number  of  the 
provisions  clarify  the  intent  of  current 
regulations  and  were  requested  by  the 
manufacturers  themselves.  Other 
amendments  in  this  rule  add  new 
sections  pertaining  to  new-technology 
equipment  not  previously  addressed  in 
the  regulations.  Such  changes  will 
actually  benefit  manufacturers  by 
eliminating  the  need  for  special 
conditions. 

Some  amendments  will  require 
manufacturers  to  incorporate  changes  in 
the  way  they  design  or  manufacture 
their  products.  Most  of  these 
amendments  involve  minor  changes  that 
will  impose  negligible  costs.  Several 
amendments  will  benefit  manufacturers 
by  allowing  alternative  methods  of 
compliance. 

An  unquantified,  but  substantial, 
benefit  of  this  final  rule  will  result  frt)m 
its  harmonization  with  the  Joint 
Aviation  Authorities  (JAA)  Differences 
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between  FAA  regulations  and  the 
requirements  of  other  nations  impose  a 
heavy  burden  on  U.S.  airplane 
manuiiacturers.  This  rule  is  part  of  the 
FAA's  effort  to  harmonize  the  various 
regulations  currently  existing 
throughout  the  world.  While  it  is 
impossible  to  give  an  accurate  estimate 
of  all  the  cost  savings  that  can  be 
achieved  through  regulatory 
harmonization,  industry  sources  have 
estimated  that  savings  of  over  $100 
million  can  be  achieved.  Of  the  77 
airworthiness  proposals  retained  in  this 
final  rule.  59  of  them  are  fully 
harmonized  with  the  JAA.  hi  addition, 
several  of  the  provisions  that  were  not 
harmonized  in  this  rule  are  scheduled 
for  harmonization  in  later  rulemaking. 
Only  two  of  the  amendments  in  this 
final  rule  are  expected  to  have  costs  that 
are  not  negligible.  The  amendment  to 
§  23.1143  requires  that,  for  reciprocating 
single-engine  airplanes,  each  power  or 
thrust  control  system  must  be  designed 
so  that  if  the  control  separates  at  the  fuel 
metering  device,  the  airplane  will  be 
capable  of  continued  safe  flight  and 
landing.  The  amendment  to  §23.1147 
contains  a  parallel  requirement  for 
manual  engine  mixture  controls. 
As  originally  proposed,  these 
amendments  would  have  required  a 
backup  or  other  means  to  overcome  a 
separation  at  any  point  in  the  control 
rather  than  specifically  at  the  fuel 
metering  device.  The  less  restrictive 
requirements  retained  in  the  final  rule 
result  from  concerns  over  the  potential 
cost  and  technical  feasibility  of  a 
mechanism  with  a  spring  force  adequate 
to  overcome  a  separation  at  any  point  in 
the  control.  As  written,  the  amendments 
will  not  present  a  major  design  problem 
for  manufacturers. 


production  schedules  would  have  a 
proportional  impact  on  the  attributable 
unit  costs.  Using  the  midpoint  of  the 
range  estimate,  design  and  certification 
costs  are  expected  to  be  $78  per  engine. 
Combining  this  with  the  expected  $5 
hardware  cost  per  airplane  produces  a 
total  unit  cost  estimate  of  $83  per 
affected  airplane. 

Benefits 


Costs 

The  design  costs  for  §  23.1143  Engine 
Control*,  and  §  23.1147  Mixture 
Controls  cannot  be  separated.  The 
combined  design  and  certification  cost 
of  these  two  requirements  is  estimated 
to  range  between  $52,000  and  $104,000 
per  engine  model  certificated  for  use  in 
newly  type  certificated  airplanes.  This 
estimate  is  based  on  discussions  with 
airplane  engine  manufacturers  and  the 
General  Aviation  Manufacturers 
Association.  The  expected  hardware 
costs  per  engine  will  be  minimal  and  are 
estimated  to  be  $5.00  per  individual 
engine  for  springs  and  fasteners. 

The  expected  $52,000  to  $104,000 
design  costs  will  be  distributed  over 
each  engine  that  is  sold.  If  these  costs 
are  distributed  over  1.000  engines 
during  a  ten-year  period,  the  attributable 
design  cost  per  engine  would  range 
between  $52  and  $104.  Lower  or  higher 


The  expected  benefit  of  these 
provisions  is  a  reduction  in  the  risk  of 
accidents  related  to  throttle  and  fuel 
mixture  control  separations.  According 
to  data  compiled  by  the  National 
Transportation  Safety  Board  (NTSB)  for 
the  years  1982  through  1987,  there  were 
71  accidents  in  part  23  airplanes 
attributable  to  throttle  and  mixture 
control  separations.  These  accidents 
resulted  in  1  fatality.  10  serious  injuries, 
and  31  minor  injuries. 

The  subject  amendments  are  in  fact  a 
result  of  NTSB  recommendations  to  the 
Small  Airplane  Airworthiness  Review 
Program.  In  support  of  its 
recommendations,  the  Board  cited  the 
fact  that  between  1964  and  1979  there 
were  148  reports  of  single-engine 
aircraft  accidents  initiated  by  throttle 
linkage  failures,  resulting  in  5  deaths. 
250  injuries.  15  destroyed  aircraft,  and 
133  substantially  damaged  aircraft. 

The  NTSB  further  reported  that  from 
1970  to  1981.  at  least  54  accidents 
occurred  ft-om  engine  failures  or 
malfunctions  that  were  caused  by 
problems  in  the  mixture  control 
assembly.  It  was  determined  that  the 
majority  of  these  accidents  were  caused 
by  a  slippage  or  breakage  of  the  mixture 
control  linkage  at  the  carburetor. 

Taken  together,  these  data  show  that 
throttle  and  mixture  control  separation 
is  and  has  been  a  significant  safety 
problem  for  single-engine  airplanes.  The 
expected  reduction  in  accidents  that 
will  result  ftx)m  these  standards  can  be 
examined  on  a  rate  basis. 

As  noted  above,  the  expected  unit 
cost  of  compliance  for  these 
amendments  is  $83  per  affected 
airplane.  By  comparison,  the  FAA  has 
determined  that  the  average  economic 
cost  to  society  of  a  single  serious  injury 
is  $640,000.  If  follows  that  over  7,700 
airplanes  ($640,000/$83)  could  be 
equipped  to  the  higher  standards  of  this 
rule  at  the  same  expense  that  would  be 
avoided  by  preventing  a  single  serious 
injury.  Based  on  the  related  historical 
accident  rates  and  the  safety 
recommendations  of  the  NTSB,  the  FAA 
has  determined  that  the  potential 
benefits  of  these  amendments  will 
exceed  the  expected  costs. 


Regulatory  Flexibility  Determination 

The  Regulatory  FlexibiUty  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  agencies  to  review 
rules  which  may  have  "a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  FAA  has 
established  criteria  and  guidelines  for 
determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Based  on  these  criteria,  the  threshold 
annualized  cost  constituting  significant 
impact  is  $18,200  in  1992  dollars.  The 
expected  annual  costs  of  this  rule  for 
any  manufacturer  will  be  well  below  the 
threshold.  Accordingly,  the  FAA  has 
determined  that  tliis  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Jntemational  Trade  Impact  Assessment 

The  amendments  in  this  rule  will  not 
constitute  a  barrier  to  international 
trade,  including  the  export  of  American 
goods  and  services  to  foreign  countries 
and  the  import  of  foreign  goods  and 
services  into  the  United  States.  The 
small  airplane  airworthiness  standards 
in  this  rule  have  been  harmonized  with 
those  of  foreign  aviation  authorities  and 
will,  in  fact,  lessen  the  restraints  on 
trade. 

Federalism  Implications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

The  FAA  is  revising  the  airworthiness 
standards  for  normal,  utility,  acrobatic, 
and  commuter  category  airplanes  as  a 
result  of  comments  received  in  reply  to 
the  Small  Airplane  Airworthiness 
Review  Program  Notice  No.  3  dated 
October  3.  1990.  The  notice,  which 
addresses  powerplant  and  equipment 
items,  was  published  as  a  resuU  of 
recommendations  discussed  at  the 
Small  Airplane  Airworthiness  Review 
Conference  held  on  October  22-26, 
1984,  in  St.  Louis,  Missouri.  Originally, 
the  proposals  reflected  updated  safety 
standards  and  advancements  in 
technology  while  reducing  the 
regulatory  burden  for  some 


18970  Federal  Register  /  Vol.  58,  No.  67  /  Friday,  April  9.  1993  /  Rules  and  Regiilations 


requirements  and  maintaining  an 
acceptable  level  of  safety. 
Harmonization  with  the  European  JAA 
Joint  Airworthiness  Requirements 
became  a  dominant  factor  after  the  close 
of  the  reopened  NPRM  comment  period 
on  August  21. 1991.  Considerable  effort 
was  invested  to  harmonize  these 
airworthiness  standards  because  aircraft 
industry  estimates  indicate  reduced 
overall  certification  costs.  These 
airworthiness  standards  will  continue  to 
provide  adequate  levels  of  safety  for 
small  airplanes  used  in  both  private  and 
commercial  operations. 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  regulation  is  not  major  under 
Executive  Order  12291.  In  addition,  the 
FAA  certifies  that  this  regulation  will 
not  have-a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 
This  regulation  is  considered  significant 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26. 
1979).  A  regulatory  evaluation  of  the 
regulation,  including  a  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  "FOR  FURTHER 
MF0RMAT10N  CONTACT." 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft.  Air  transportation.  Aviation 
safety.  Safety. 

The  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  amends  part  23  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  23),  as  follows: 

PART  23— AIRWORTHINESS 
STANDARDS:  NORMAL,  UTILITY, 
ACROBATIC,  AND  COMMUTER 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  23 
continues  to  read  as  follows: 

Authority:  49  U.S.C  1344, 13S4(a).  1355. 
1421.  1423.  1425. 1428.  1429.  and  1430;  49 
U.S.C  106(g). 

2.  Section  23.901  is  amended  by 
revising  paragraphs  (b).  (d).  and  (e).  and 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

123.901    iMtaliatlon. 

(b)  Each  powerplant  installation  must 
be  constructed  and  arranged  to— 


(1)  Ensure  safe  operation  to  the 
maximum  altitude  for  which  approval  is 
requested. 

(2)  Be  accessible  for  necessary 
inspections  and  maintenance. 

(d)  Each  turbine  engine  installation 
must  be  constructed  and  arranged  to — 

(1)  Result  in  vibration  characteristics 
that  do  not  exceed  those  established 
during  the  type  certification  of  the 
engine. 

(2)  Provide  continued  safe  operation 
without  a  hazardous  loss  of  power  or 
thrust  while  being  operated  in  rain  for 
at  least  3  minutes  with  the  rate  of  water 
ingestion  being  not  less  than  4  percent 
by  weight,  of  the  engine  induction 
airflow  rate  at  the  maximum  installed 
power  or  thrust  approved  for  takeoff  and 
at  flight  idle.  The  engine  must  accelerate 
and  decelerate  safely  following 
stabilized  operation  under  these  rain 
conditions. 

(e)  The  installation  must  comply 
with — 

(1)  The  instructions  provided  under 
the  engine  tyj)e  certificate  and  the 
propeller  type  certificate. 

(2)  The  applicable  provisions  of  this 
subpart. 

(f)  Each  auxiliary  power  unit 
installation  must  meet  the  applicable 
portions  of  this  part. 

3.  Section  23.903  is  amended  by 
revising  paragraphs  (d)(1)  and  (e)(2)  to 
read  as  follows: 

S  23.903    EnginM. 


hydraulic  propeller  feathering  systems 
are  used  for  stopping  the  engine,  the 
hydraulic  feathering  lines  or  hoses  must 
be  fire  resistant. 

4.  Part  23  is  amended  by  adding  a 
new  §  23.904  to  read  as  follows: 

123.904  Automatic  power  fMerv*  systMn. 

If  installed,  an  automatic  power 
reserve  (APR)  system  that  automatically 
advances  the  power  or  thrust  on  the 
operating  engine(s),  when  any  engine 
fails  during  takeoff,  must  comply  with 
appendix  H  of  this  part. 

5.  Section  23.905  is  amended  by 
adding  paragraphs  (e),  (f),  (g),  and  (h)  to 
read  as  follows: 

123.905  Propellw*. 


(d)  •  *  • 

(1)  The  design  of  the  installation  must 
be  such  that  risk  of  fire  or  mechanical 
damage  to  the  engine  or  airplane,  as  a 
result  of  starting  the  engine  in  any 
conditions  in  which  starting  is  to  be 
permitted,  is  reduced  to  a  minimum. 
Any  techniques  and  associated 
limitations  for  engine  starting  must  be 
established  and  included  in  the 
Airplane  Flight  Manual,  approved 
manual  material,  or  applicable  operating 
placards.  Means  must  be  provided  for — 

(i)  Restarting  any  engine  of  a 
multiengine  airplane  in  flight,  and 

(ii)  Stopping  any  engine  in  fiight,  after 
engine  failure,  if  continued  engine 
rotation  would  cause  a  hazard  to  the 
airplane. 

(e)*  •  • 

(2)  There  must  be  means  for  stopping 
combustion  within  any  engine  and  for 
stopping  the  rotation  of  any  engine  if 
continued  rotation  would  cause  a 
hazard  to  the  airplane.  Each  component 
of  the  engine  stopping  system  located  in 
any  fire  zone  must  be  fire  resistant.  If 


(e)  All  areas  of  the  airplane  forward  of 
the  pusher  propeller  that  are  Ukely  to 
accumulate  and  shed  ice  into  the 
propeller  disc  during  any  operating 
condition  must  be  suitably  protected  to 
prevent  ice  formation,  or  it  must  be 
shown  that  any  ice  shed  into  the 
propeller  disc  will  not  create  a 
hazardous  condition. 

(f)  Each  pusher  propeller  must  be 
marked  so  that  the  disc  is  conspicuous 
under  normal  daylight  ground 
conditions. 

(g)  If  the  engine  exhaust  gases  are 
discharged  into  the  pusher  propeller 
disc,  it  must  be  shown  by  tests,  or 
analysis  supported  by  tests,  that  the 
propeller  is  capable  of  continuous  safe 
operation. 

(h)  All  engine  cowling,  access  doors, 
and  other  removable  items  must  be 
designed  to  ensure  that  they  will  not 
separate  from  the  airplane  and  contact 
the  pusher  propeller. 

6.  Section  23.909  is  amended  by 
revising  the  heading;  by  removing  the 
word  "turbosupercharger"  and 
replacing  it  with  the  word 
"turbocharger"  each  time  it  appears  in 
paragraphs  (b)  and  (c);  by  revising 
paragraph  (a)  introductory  text;  and  by 
adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows: 

S  23.909    Turt>oclwg«r  syatem*. 

(a)  Each  turbocharger  must  be 
approved  under  the  engine  type 
certificate  or  it  must  be  shown  that  the 
turbocharger  system,  while  in  its  normal 
engine  installation  and  operating  in  the 
engine  environment — 

(d)  Each  intercooler  installation, 
where  provided,  must  comply  with  the 
following — 

(1)  The  mounting  provisions  of  the 
intercooler  must  be  designed  to 
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withstand  the  loads  imposed  on  the 
system; 

(2)  It  must  be  shown  that,  under  the 
installed  vibration  environment,  the 
intercooler  will  not  fail  in  a  manner 
allowing  portions  of  the  intercooler  to 
be  ingested  by  the  engine;  and 

(3)  Airflow  through  the  intercooler 
must  not  discharge  directly  on  any 
airplane  component  (e.g..  windshield) 
unless  such  discharge  is  shown  to  cause 
no  hazard  to  the  airplane  under  all 
operating  conditions. 

(e)  Engine  power,  cooling 
characteristics,  operating  limits,  and 
procedures  affected  by  the  turbocharger 
system  installations  must  be  evaluated. 
Turbocharger  operating  procedures  and 
limitations  must  be  included  in  the 
Airplane  Flight  Manual  in  accordance 
with  §23.1581. 

7.  Section  23.925  is  amended  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (d).  respectively,  and  by  adding 
a  new  paragraph  (b)  to  read  as  follows: 

§23.925    Propell«r  clearsnc*. 

(b)  Aft-mounted  propellers.  In 
addition  to  the  clearances  specified  in 
paragraph  (a)  of  this  section,  the 
airplane  must  be  designed  such  that  the 
propeller  will  not  contact  the  nmway 
surface  when  the  airplane  is  in  the 
maximum  pitch  attitude  attainable 
during  normal  takeoff  and  landings.  If  a 
tail  wheel,  bumper,  or  an  energy 
absorption  device  is  provided  to  show 
compliance  with  this  paragraph,  the 
following  apply: 

(1)  Suitable  design  loads  must  be 
established  for  the  tail  wheel,  bumper, 
or  energy  absorption  device;  and 

(2)  The  supporting  structure  of  the  tail 
wheel,  bumper,  or  energy  absorption 
device  must  be  designed  to  withstand 
the  loads  established  in  paragraph  (b)(1) 
of  this  section  and  inspection/ 
replacement  criteria  must  be  established 
for  the  tail  wheel,  bumper,  or  energy 
absorption  device  and  provided  as  part 
of  the  information  required  by 
§23.1529. 

8.  Section  23.933  is  revised  to  read  as 
follows: 

I23J33    R«v«r«{ng  •y«t«m«. 

(a)  For  turbojet  and  turbofan  reversing 
systems.  (1)  Each  system  intended  for 
ground  operation  only  must  be  designed 
so  that  no  single  failure  or  malfunction 
of  the  system  will  result  in  imwanted 
reverse  thrust  under  any  expected 
operating  condition.  Failure  of 
structural  elements  need  not  be 
considered  if  the  probability  of  this  type 
of  failure  is  extremely  remote. 


(2)  Each  system  intended  for  in-flight 
use  must  be  designed  so  that  no  unsafe 
condition  will  result  during  normal 
operation  of  the  system,  or  from  any 
failure,  or  likely  combination  of  failures, 
of  the  reversing  system  under  any 
operating  condition  including  ground 
operation.  Failure  of  structural  elements 
need  not  be  considered  if  the  probability 
of  this  type  of  failure  is  extremely 
remote. 

(3)  Each  system  must  have  a  means  to 
prevent  the  engine  from  producing  more 
than  idle  forward  thrust  when  the 
reversing  system  malfunctions;  except 
that  it  may  produce  any  greater  forward 
thrust  that  is  shown  to  allow  directional 
control  to  be  maintained,  with 
aerodynamic  means  alone,  under  the 
most  critical  reversing  condition 
expected  in  operation. 

(b)  For  propeller  reversing  systems.  (1) 
Each  system  must  be  designed  so  that 
no  single  failure,  likely  combination  of 
failures  or  malfunction  of  the  system 
will  result  in  unwanted  reverse  thrust 
under  any  operating  condition.  Failure 
of  structural  elements  need  not  be 
considered  if  the  probability  of  this  type 
of  failure  is  extremely  remote. 

(2)  Compliance  with  paragraph  (a)(1) 
of  this  section  must  be  shown  by  failure 
analysis,  or  testing,  or  both,  for 
propeller  systems  that  allow  the 
propeller  blades  to  move  from  the  flight 
low-pitch  position  to  a  position  that  is 
substantially  less  than  the  normal  flight, 
low-pitch  position.  The  analysis  may 
include  or  be  supported  by  the  analysis 
made  to  show  compliance  with  §  35.21 
for  the  type  certification  of  the  propeller 
and  associated  installation  components. 
Credit  will  be  given  for  pertinent 
analysis  and  testing  completed  by  the 
engine  and  propeller  manufacturers. 

9.  Part  23  is  amended  by  adding  a 
new  §  23.934  to  read  as  follows: 

§23.934    Tui1>o)tt  and  turtioten  •ngin* 
thrust  nvT—r  ayttMnt  tacts. 

Thrust  reverser  systems  of  turbojet  or 
turbofan  engines  must  meet  the 
requirements  of  §  33.97  of  this  chapter 
or  it  must  be  demonstrated  by  tests  that 
engine  operation  and  vibratory  levels 
are  not  affected. 

10.  Section  23.937  is  amended  by 
designating  the  ourent  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 


position  to  reduce  windmilling  drag  to 
a  safe  level. 

§23.943    [Amandad] 

11.  Section  23.943  is  amended  by 
revising  the  last  sentence  to  read,  "This 
must  be  shown  for  the  gi^jatest  value 
and  duration  of  the  acceleration 
expected  in  service." 

12.  Section  23.951  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§23.951    Ganaral. 

(a)  Each  fuel  system  must  be 
constructed  and  arranged  to  ensure  fuel 
flow  at  a  rate  and  pressure  established 
for  proper  engine  and  auxiliary  power 
unit  functioning  under  each  likely 
operating  condition,  including  any 
maneuver  for  which  certification  is 
requested  and  during  which  the  engine 
or  auxiliary  power  unit  is  permitted  to 
be  in  operation. 

§23.953    [Amandad] 

13.  Section  23.953  is  amended  by 
removing  the  word  "drain"  in  paragraph 
(b)(1)  and  inserting  in  its  place  the  word 
"escape". 

14.  Section  23.955  is  amended  by 
removing  the  word  "carburetor"  and 
inserting  in  its  place  the  word  "engine" 
in  paragraph  (a);  by  inserting  the  words 
"or  its"  before  the  word  "bypass"  and 
by  removing  the  period  and  adding  in 
its  place  ";  and"  in  paragraph  (a)(2);  by 
adding  new  paragraphs  (a)(3),  (a)(4). 
(c)(3)  and  (f)(3);  and  by  revising 
paragraphs  (c)  introductory  text,  (c)(1). 
(d)(2),  (e).  and  (0(2)  to  read  as  follows: 

§23.955    Fualflow. 
(a)*  •  • 

(3)  If  there  is  a  flowmeter  without  a 
bypass,  it  must  not  have  any  failure 
mode  that  would  restrict  fuel  flow 
below  the  level  required  in  this  fuel 
flow  demonstration;  and 

(4)  The  fuel  flow  must  include  that 
flow  needed  for  vapor  return  flow,  jet 
pump  drive  flow,  and  for  all  other 
purposes  for  which  fuel  is  used. 


§23.937    Turbopropallar-drag  llmMng 
syttama. 

(b)  As  used  in  this  section,  drag 
limiting  systems  include  manual  or 
automatic  devices  that,  when  actuated 
after  engine  power  loss,  can  move  the 
propeller  blades  toward  the  feather 


(c)  Pump  systems.  The  fuel  flow  rate 
for  each  pump  system  (main  and  reserve 
supply)  for  each  reciprocating  engine 
must  be  125  percent  of  the  fuel  flow 
required  by  the  engine  at  the  maximum 
takeoff  power  approved  under  this  part. 

(1)  This  flow  rate  is  required  for  each 
main  pump  and  each  emergency  pump, 
and  must  be  available  when  the  pump 
is  operating  as  it  would  during  takeoff; 

(3)  The  fuel  pressure,  with  main  and  . 
emergency  pumps  operating 
simultaneously,  must  not  exceed  the 
fuel  inlet  pressiue  limits  of  the  engine 
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unless  it  can  be  shown  that  no  adverse 
effect  occurs. 

(d)"  •  • 

(2)  If  there  is  a  placard  providing 
operating  instructions,  a  lesser  flow  rate 
may  be  used  for  transferring  fuel  from 
any  auxiliary  task  into  a  larger  main 
tank.  This  lesser  flow  rate  mu.st  be 
adequate  to  maintain  engine  maximum 
continuous  power  but  the  flow  rate 
must  not  overfill  the  main  tank  at  lower 
engine  powers. 

(e)  Multiple  fuel  tanks.  For 
reciprocating  engines  that  are  supplied 
with  fuel  from  more  than  one  tank,  if 
engine  power  loss  becomes  apparent 
due  to  hiel  depletion  from  the  tank 
selected,  it  must  be  possible  after 
switching  to  any  full  tank,  in  level 
flight,  to  obtain  75  percent  maximum 
continuous  power  on  that  engine  in  not 
more  than — 

(1)  10  seconds  for  naturally  aspirated 
single-engine  airplanes; 

(2)  20  seconds  for  turbocharged 
single-engine  airplanes,  provided  that 
75  percent  maximum  continuous 
naturally  aspirated  power  is  regained 
within  10  seconds;  or 

(3)  20  seconds  for  multiengine 
airplanes. 

(0*  •  • 

(2)  For  multiengine  airplanes, 
notwithstanding  the  lower  flow  rate 
allowed  by  paragraph  (d)  of  this  section, 
be  automatically  uninterrupted  with 
respect  to  any  engine  until  all  the  fuel 
scheduled  for  use  by  that  engine  has 
been  consumed.  In  addition — 

(i)  For  the  purposes  of  this  section, 
"fuel  scheduled  for  use  by  that  engine" 
means  all  fuel  in  any  tank  intended  for 
use  by  a  specific  engine. 

(ii)  The  fuel  system  design  must 
clearly  indicate  the  engine  for  which 
fuel  in  any  tank  is  scheduled. 

(iii)  Compliance  with  this  paragraph 
must  require  no  pilot  action  after 
completion  of  the  engine  starting  phase 
of  operations. 

(3)  For  single-engine  airplanes, 
require  no  pilot  action  after  completion 
of  the  engine  starting  phase  of 
operations  unless  means  are  provided 
that  unmistakenly  alert  the  pilot  to  take 
any  needed  action  at  least  Hve  minutes 
prior  to  the  needed  action;  such  pilot 
action  must  not  cause  any  change  in 
engine  operation;  and  such  pilot  action 
must  not  distract  pilot  attention  trom 
essential  flight  duUes  during  any  phase 
of  operations  for  which  the  airplane  is 
approved. 

15.  Section  23.957  is  amended  by 
designating  the  current  paragraph  as 
"(a)";  and  by  adding  a  new  paragraph 
(b)  to  read  as  follows: 


123.957 
tanks. 


Row  between  Interconnected 


(b)  If  fuel  can  be  pumped  from  one 
tank  to  another  in  flight,  the  fuel  tank 
vents  and  the  fuel  transfer  system  must 
be  designed  so  that  no  structural 
damage  to  any  airplane  component  can 
occ;^  because  of  overfilling  of  any  tank. 

16.  Section  23.961  is  revised  to  read 
as  follows: 

1 23.961    Fuel  syttem  hot  weether 
operation. 

Each  fuel  system  must  be  free  from 
vapor  lock  when  using  fuel  at  its  critical 
temperature,  with  respect  to  vapor 
formation,  when  operating  the  airplane 
in  all  critical  operating  and 
environmental  conditions  for  which 
approval  is  requested.  For  turbine  fuel, 
the  initial  temperature  must  be  100  "F, 
-0  °,  +5  "F  or  the  maximum  outside  air 
temperature  for  which  approval  is 
requested,  whichever  is  more  critical. 

123.963    [Amemled] 

17.  Section  23.963  is  amended  by 
removing  paragraph  (f). 

18.  Section  23.965  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

123.965    Fuel  tank  tests. 

(b)  Each  fuel  tank  with  large, 
unsupported,  or  unstiffened  flat 
surfaces.whose  failure  or  deformation, 
could  cause  fuel  leakage,  must  be  able 
to  withstand  the  following  test  without 
leakage,  failure,  or  excessive 
deformation  of  the  tank  walls: 

(1)  Each  complete  tank  assembly  and 
Its  support  must  be  vibration  tested 
while  mounted  to  simulate  the  actual 
installation. 

(2)  Except  as  specified  in  paragraph 
{b)(4)  of  this  section,  the  tanlc  assembly 
must  be  vibrated  for  25  hours  at  a  total 
displacement  of  not  less  than  '/b2  of  an 
inch  (unless  another  displacement  is 
substantiated)  while  Vs  filled  with  water 
or  other  suitable  test  fluid. 

(3)  The  test  frequency  of  vibration 
must  be  as  follows: 

(i)  If  no  frequency  of  vibration 
resulting  from  any  rpm  within  the 
normal  operating  range  of  engine  or 
propeller  speeds  is  critical,  the  test 
frequency  of  vibration  cycles  per  minute 
is  obtained  by  multiplying  the 
maximum  continuous  propeller  speed 
in  rpm  by  0.9  for  propeller-driven 
airplanes,  and  for  non-propeller-driven 
airplanes,  2,000  cycles  per  minute. 

(li)  If  only  one  frequency  of  vibration 
resulting  from  any  rpm  within  the 
normal  operating  range  of  engine  or 
propeller  speeds  is  critical,  that 
frequency  of  vibration  must  be  the  test 
frequency. 


(iii)  If  more  than  one  frequency  of 
vibration  resulting  from  any  rpm  within 
the  normal  operating  range  of  engine  or 
propeller  speeds  is  critical,  the  most 
critical  of  these  frequencies  must  be  th»» 
test  frequency. 

19.  Section  23.967  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

123.967    Fuel  tank  Instaltstioa 

(d)  Each  fuel  tank  must  be  isolated 
from  personnel  compartments  by  a 
fume-proof  and  fuel-proof  enclosure 
that  is  vented  and  drained  to  the 
exterior  of  the  airplane.  The  required 
enclosure  must  sustain  any  personnel 
compartment  pressurization  loads 
without  permanent  deformation  or 
failure  under  the  conditions  of  §§  23.365 
and  23.843  of  this  part.  A  bladder-type 
fuel  cell,  if  used,  must  have  a  retaining 
shell  at  least  equivalent  to  a  metal  fuel 
tank  in  structural  integrity. 

20.  Section  23.971  is  revised  to  read 
as  follows: 

f  23.971    Fuel  tsnk  sump. 

(a)  Each  fuel  tank  must  have  a 
drainable  sump  with  an  effective 
capacity  in  the  normal  ground  and  flight 
attitudes,  of  0.25  percent  of  the  tank 
capacity,  or  Via  gallon,  whichever  is 
greater. 

(b)  Each  fuel  tank  must  allow  drainage 
of  any  hazardous  quantity  of  water  from 
any  part  of  the  tank  to  its  sump  with  the 
airplane  in  the  normal  ground  attitude. 

(c)  Each  reciprocating  engine  fuel 
system  must  have  a  sediment  bowl  or 
cliamber  that  is  accessible  for  drainage; 
has  a  capacity  of  1  oimce  for  every  20 
gallons  of  fuel  tank  capacity;  and  each 
fuel  tank  outlet  is  located  so  that,  in  the' 
normal  flight  attitude,  water  will  drain 
from  all  parts  of  the  tank  except  the 
sump  to  the  sediment  bowl  or  chamber. 

(d)  Each  sump,  sediment  bowl,  and 
sediment  chamber  drain  required  by 
paragraphs  (a),  (b),  and  (c)  of  this 
section  must  comply  with  the  drain 
provisions  of  §  23.999  (b)(1)  and  (b)(2). 

21.  Section  23.973  is  amended  in 
paiagraph  (c)  by  adding  to  the  end  of  the 
second  sentence  the  phrase  "provided 
such  openings  comply  with  the 
requirements  of  §  23.975(a)";  and  by 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

f  23.973    Fuel  tank  filler  connection. 


(e)  For  airplanes  with  engines 
requiring  gasoline  as  the  only 
permissible  fuel,  the  inside  diameter  of 
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the  fuel  filler  opening  must  be  no  larger 
than  2.36  inches. 

(0  For  airplanes  with  tiuhine  engines, 
and  not  equinped  with  pressure  fueling 
provisions,  the  inside  diameter  of  the 
fuel  filler  opening  must  be  no  smaller 
than  2.95  inches. 

S  23.975    [Ammded] 

22.  Section  23.975  is  amended  in 
paragraph  (a)(5)  by  replacing  the 
semicolon  with  a  period  and  adding  a 
new  sentence  "Any  drain  valves 
installed  in  the  vent  lines  must 
discharge  clear  of  the  airplane  and  be 
accessible  for  drainage;". 

S  23.977    [Amended] 

23.  Section  23.977  is  amended  in 
paragraph  (d)  by  removing  the  word 
"finger". 

§23.991    [AmendMi] 

24.  Section  23.991  is  amended  in 
paragraph  (c)  by  removing  the  word 
"normal"  and  inserting  in  its  place  the 
word  "main". 

S  23.993    [Amended] 

25.  Section  23.993  is  amended  in 
paragraph  (d)  by  removing  the  words 
"must  be  approved  or". 

{23.997    [Amended] 

26.  Section  23.997  is  amended  in 
paragraph  (d)  by  removing  the  phrase 
I'in  part  33  of  this  chapter"  and 
inserting  in  its  place  the  phrase  "during 
its  type  certification". 

27.  Section  23.999  is  amended  by 
removing  paragraph  {b)(3)  and  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

$23,999    Fuel  aystem  drain*. 

(b)*  •   • 

(2)  Have  a  drain  valve — 

(i)  That  has  manual  or  automatic 
means  for  positive  locking  in  the  closed 
position; 

(ii)  That  is  readily  accessible; 

(iii)  That  can  be  easily  opened  and 
closed; 

(iv)  That  allows  the  fuel  to  be  caught 
for  examination; 

(v)  That  can  be  observed  for  proper 
closing:  and 

(vi)  That  is  either  located  or  protected 
to  prevent  fuel  spillage  in  the  event  of 
a  landing  with  landing  gear  retracted. 

$23.1001    [AmendMl] 

28.  Section  23.1001  is  amended  in 
paragraph  (f)  by  removing  the  word 
"personnel"  and  inserting  in  its  place 
the  word  "crewmembers". 

29.  Section  23.1011  is  amended  by 
redesignating  paragraphs  (a),  (b).  (c). 
and  (d)  as  (b),  (c),  (d).  and  (e). 
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respectively;  and  by  adding  a  new 
paragraph  (a)  to  read  as  follows: 

$23.1011    Qwtaral. 

(a)  For  oil  systems  and  components 
that  have  been  approved  under  the 
engine  airworthiness  requirements  and 
where  those  requirements  are  equal  to 
or  more  severe  than  the  corresponding 
requirements  of  subpart  E  of  this  part, 
that  approval  need  not  be  duplicated. 
Where  the  requirements  of  subpart  E  of 
this  part  are  more  severe,  substantiation 
must  be  shown  to  the  requirements  of 
subpart  E  of  this  part. 


$23.1013    [AmwidMq 

30.  Section  23.1013  is  amended  in 
paraj^aph  (g)  by  removing  the  words  "a 
turbine"  and  inserting  in  their  place  the 
word  "an". 

$23.1019    [Amended] 

31.  Section  23.1019  is  amended  in 
paragraph  (a)(2)  by  removing  the  words 
"under  part  33  of  this  chapter"  and 
inserting  in  their  place  the  words  "for 
its  type  certification";  in  paragraph 
(a)(3)  by  removing  the  words  "an 
indicator  that  will"  and  inserting  in 
their  place  the  words  "a  means  to";  and 
in  paragraph  (a)(5)  by  removing 
"§  23.1305(u)"  and  inserting  in  its  place 
"§  23.1305(c)(9)". 

32.  Section  23.1021  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

$23.1021    Oil  ayatem  draina. 

•         •         *         •        • 

(a)  Be  accessible; 

(b)  Have  drain  valves,  or  other 
closures,  employing  manual  or 
automatic  shut-off  means  for  positive 
locking  in  the  closed  position;  and 

(c)  Be  located  or  protected  to  prevent 
inadvertent  operation. 

33.  Section  23.1027  is  amended  in 
paragraphs  (b)  and  (c)  by  removing  the 
word  "trapped"  and  inserting  in  its 
place  the  word  "reserved",  and  by 
revising  paragraph  (a)  to  read  as  follows: 

$  23.1027    Propeller  feathering  ayatem. 

(a)  If  the  propeller  feathering  system 
uses  engine  oil  and  that  oil  supply  can 
become  depleted  due  to  failure  of  any 
part  of  the  oil  system,  a  means  must  be 
incorporated  to  reserve  enough  oil  to 
operate  the  feathering  system. 
•        •        *        •        • 

34.  Section  23.1041  is  revised  to  read 
as  follows: 

$23.1041    General. 

'  TTie  powerplant  and  auxiliary  power 
unit  cooling  provisions  must  maintain 


the  temperatures  of  powerplant 
components  and  engine  fluids,  and 
auxiliary  pKjwer  unit  components  and 
fluids  within  the  Hmits  estabUshed  for 
those  components  and  fluids  under  the 
most  adverse  ground,  water,  and  flight 
operations  to  the  maximum  altitude  for 
which  approval  is  requested,  and  after 
normal  engine  and  auxiUary  power  unit 
shutdown. 

$23.1047    [Amended] 

35.  Section  23.1047  is  amended  in 
paragraph  (b)(2)  by  removing  the  phrase 
"in  §  23.1337(e)"  and  inserting  in  its 
place  the  phrase  "in  $  23.1305(b)(3)". 

35.  SecUon  23.1061  is  amended  by 
redesignating  paragraph  (a)(3)  as  (a)(4); 
in  newly  redesignated  paragraph  (a)(4) 
by  removing  the  words  "expansion 
tank"  and  inserting  in  their  place  the 
words  "coolant  tank  expansion  space"; 
by  removing  the  concluding  text  of 
paragraph  (a);  by  revising  paragraph 
(a)(2);  and  by  adding  a  new  paragraph 
(a)(3)  to  read  as  follows: 

$23.1061    InatslUrtion. 

(a)«  •  • 

(2)  There  are  pads  or  other  isolation 
means  between  the  tank  and  its 
supports  to  prevent  chafing. 

(3)  Pads  or  any  other  isolation  means 
that  is  used  must  be  nonabsorbent  or 
must  be  treated  to  prevent  absorption  of 
flammable  fluids;  and 

•        ■        •        •        • 

37.  Section  23.1091  is  amended  by 
revising  the  section  heading;  in 
paragraph  (a)  by  inserting  the  phrase 
"and  auxiliary  power  unit  and  their 
accessories"  after  the  word  "engine"  in 
two  places;  in  paragraph  (c)(1)  by 
inserting  the  phrase  "or  auxiliary  power 
unit  and  their  accessories"  after  the 
word  "engine";  by  adding  two  new 
paragraphs  (b)(4)  and  (b)(5);  and  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

$  23. 1 09    Air  induction  ayatem. 

(b)*  •  • 

(4)  Each  automatic  alternate  air  door 
must  have  an  override  means  accessible 
to  the  flieht  crew. 

(5)  Each  automatic  alternate  air  door 
must  have  a  means  to  indicate  to  the 
flight  crew  when  it  is  not  closed. 

(c)'   •  • 

(2)  The  airplane  must  be  designed  to 
prevent  water,  slush  or  other  foreign 
material  on  the  runway,  taxiway,  or 
other  airport  operating  surface  from 
being  directed  into  the  engine  or 
auxiliary  power  with  air  inlet  ducts  in 
hazardous  quantities  during  takeoff, 
landing,  and  taxiing. 

38.  Section  23.1093  is  amended  in 
paragraph  (a)  by  adding  the  heading 
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"Reciprocating  engines"  and  in 
paragraphs  (a)(3)  introductory  text  and 
(c)  by  removing  the  word  "carburetors" 
and  inserting  in  its  place  the  words 
"fuel  metering  device";  by  revising 
paragraphs  (a](4],  (a)(5).  and  (b)(1);  and 
by  adding  new  paragraph  (a)(6)  to  read 
as  follows: 

S  23. 1 093    Induction  syttem  Icing 
protection. 

(a)*   •   * 

(4)  Each  airplane  with  sea  level 
engine(s)  using  fuel  metering  device 
tending  to  prevent  icing  has  a  sheltered 
alternate  source  of  air  with  a  preheat  of 
not  less  than  60  "F  with  the  engines  at 
75  percent  of  maximum  continuous 
power; 

(5)  Each  airplane  with  sea  level  or 
altitude  engine(s)  using  fuel  injection 
systems  having  metering  components  on 
which  impact  ice  may  accumulate  has  a 
preheater  capable  of  providing  a  heat 
rise  of  75  "F  when  the  engine  is 
operating  at  75  percent  of  its  maximum 
continuous  power;  and 

(6)  Each  airplane  with  sea  level  or 
altitude  engine(s)  using  fuel  injection 
systems  not  having  fuel  metering 
components  projecting  into  the 
airstream  on  which  ice  may  form,  and 
introducing  fuel  into  the  air  induction 
system  downstream  of  any  components 
or  other  obstruction  on  which  ice 
produced  by  fuel  evaporation  may  form, 
has  a  sheltered  alternate  source  of  air 
with  a  preheat  of  not  less  than  60  °F 
with  the  engines  at  75  percent  of  its 
maximum  continuous  power. 

(b)  Turbine  engines. 

(1)  Each  turbine  engine  and  its  air 
inlet  system  must  operate  throughout 
the  flight  power  range  of  the  engine 
(including  idling),  without  the 
accumulation  of  ice  on  engine  or  inlet 
system  components  that  would 
adversely  affect  engine  operation  or 
cause  a  serious  lossof  power  or  thrust — 

(i)  Under  the  icing  conditions 
specified  in  appendix  C  of  part  25  of 
this  chapter;  and 

(ii)  In  snow,  both  falling  and  blowing, 
within  the  limitations  established  for 
the  airplane  for  such  operation. 
*        •        •        •        •  ' 

39.  Section  23.1101  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  the  section,  and 
paragraph  (a)  to  read  as  follows: 

1*23. 11 01    Induction  air  preheatsr  design. 

Each  exhaust-heated,  induction  air 
preheater  must  be  designed  and 
constructed  to — 

(a)  Ensure  ventilation  of  the  preheater 
when  the  induction  air  preheater  is  not 
being  used  during  engine  operation; 


40.  Section  23.1103  is  amended  by 
adding  new  paragraphs  (c),  (d),  (e),  and 
(f)  to  read  as  follows: 

S  23.1 103    Induction  tystmn  ducts. 

•        •        •        •        • 

(c)  Each  flexible  induction  system 
duct  must  be  capable  of  withstanding 
the  effects  of  temperature  extremes,  hiel, 
oil,  water,  and  solvents  to  which  it  is 
expected  to  be  exposed  in  service  and 
maintenance  without  hazardous 
deterioration  or  delamination. 

(d)  For  reciprocating  engine 
installations,  each  induction  system 
duct  must  be — 

(1)  Strong  enough  to  prevent 
induction  system  failures  resulting  from 
normal  backfire  conditions;  and 

(2)  Fire  resistant  in  any  compartment 
for  which  a  fire  extinguishing  system  is 
reouired. 

(e)  Each  inlet  system  duct  for  an 
auxiliary  power  unit  must  be — 

(1)  Fireproof  within  the  auxiliary 
power  unit  compartment; 

(2)  Fireproof  for  a  sufficient  distance 
upstream  of  the  auxiliary  power  unit 
compartment  to  prevent  hot  gas  reverse 
flow  from  burning  through  the  duct  and 
entering  any  other  compartment  of  the 
airplane  in  which  a  hazard  would  be 
created  by  the  entry  of  the  hot  gases; 

(3)  Constructed  of  materials  suitable 
to  the  environmental  conditions 
expected  in  service,  except  in  those 
areas  requiring  fireproof  or  fire  resistant 
materials;  and 

(4)  Constructed  of  materials  that  will 
not  absorb  or  trap  hazardous  quantities 
of  flammable  fluids  that  could  be 
ignited  by  a  surge  or  reverse- flow 
condition. 

(0  Induction  system  ducts  that  supply 
air  to  a  cabin  pressurization  system 
must  be  suitably  constructed  of  material 
that  will  not  produce  hazardous 
quantities  of  toxic  gases  or  isolated  to 
prevent  hazardous  quantities  of  toxic 
gases  from  entering  the  cabin  during  a 
powerplant  fire. 

41.  Part  23  is  amended  by  adding  a 
new  §  23.1107  to  read  as  follows: 

S  23.1 107    Induction  system  filtsrs. 

On  reciprocating-engine  installations, 
if  an  air  filter  is  used  to  protect  the 
engine  against  foreign  material  particles 
in  the  induction  air  supply — 

(a)  Each  air  filter  must  be  capable  of 
withstanding  the  effects  of  temperature 
extremes,  rain,  fuel,  oil,  and  solvents  to 
which  it  is  expected  to  be  exposed  in 
service  and  maintenance;  and 

(b)  Each  air  filter  shall  have  a  design 
feature  to  prevent  material  separated 
from  the  filter  media  from  interfering 
with  proper  fuel  metering  operation. 

42.  Section  23.1121  is  amended  by 
adding  introductory  text  to  the  section. 


by  revising  paragraph  (c),  and  by  adding 
a  new  paragraph  (i)  to  read  as  follows: 

123.1121    OwMnO. 

For  ]>owerpIant  and  auxiliary  power 
unit  installations,  the  following  apply — 

•  •        •        •        • 

(c)  Each  exhaust  system  must  be 
separated  by  fireproof  shields  from 
adjacent  flammable  parts  of  the  airplane 
that  are  outside  of  the  engine  and 
auxiliary  power  unit  compartments. 

•  •        •        •        • 

(i)  For  the  purpose  of  compliance 
with  §  23.603.  the  failure  of  any  part  of 
the  exhaust  system  will  be  considered  to 
adversely  affect  safety. 

123.1123    [AmMKtod] 

43.  Section  23.1123  is  amended  in  the 
section  heading  and  paragraphs  (a),  (b). 
and  (c)  by  removing  the  word 
"manifold"  and  inserting  in  its  place  the 
word  "system." 

44.  Part  23  is  amended  by  adding  a 
new  §  23.1142  to  read  as  follows: 

123.1142    Auxiliary  power  unit  controls. 

Means  must  be  provided  on  the  flight 
deck  for  the  starting,  stopping, 
monitoring,  and  emergency  shutdown  of 
each  installed  auxiliary  power  unit. 

45.  Section  23.1143  is  amended  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

S  23.1 143    Engin*  controls. 

•  •         •         •         • 

(g)  For  reciprocating  single-engine 
airplanes,  each  power  or  thrust  control 
must  be  designed  so  that  if  the  control 
separates  at  the  engine  fuel  metering 
device,  the  airplane  is  capable  of 
continued  safe  flight  and  landing. 

§23.1145    [An>ended] 

46.  Section  23.1145  is  amended  in 
paragraph  (a)  by  adding  the  phrase  "and 
shut  off"  between  the  words  "must 
control"  and  "each  ignition". 

47.  Section  23.1147  is  amended  by 
redesignating  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (a)(1)  and 
(a)(2)  as  paragraphs  (a)(1)  introductory 
text,  (a)(l)(i)  and  (a)(l)(ii)  respectively; 
by  redesignating  the  introductory  text  to 
the  section  as  the  introductory  text  of 
paragraph  (a);  by  redesignating 
paragraph  (b)  as  paragraph  (a)(2);  and  by 
adding  a  new  paragraph  (b)  to  reed  as 
follows: 

§  23.1 1 47    Mixture  controls. 

***** 

(b)  For  reciprocating  single-engine 
airplanes,  each  manual  engine  mixture 
control  must  be  designed  so  that,  if  the 
control  separates  at  the  engine  fuel 
metering  device,  the  airplane  is  capable 
of  continued  safe  flight  and  landing. 
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48.  Part  23  is  amended  by  adding  a 
new  §23.1181  under  the  undesignated 
center  heading  "Powerplant  Fire 
Protection"  to  read  as  follows: 

§  23.11  ei    OesignatMl  firs  zoom;  rtglont 
Included. 
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Designated  fire  zones . 

(a)  For  reciprocating  engines — 

(1)  The  power  section; 

(2)  The  accessory  section; 

(3)  Any  complete  powerplant 
compartment  in  which  there  is  no 
isolation  between  the  power  section  and 
the  accessory  section. 

(b)  For  turbine  engines — 

(1)  The  compressor  and  accessory 
sections; 

(2)  The  combustor,  turbine  and 
tailpipe  sections  that  contain  lines  or 
components  carrying  flammable  fluids 
or  gases. 

(c)  Any  auxiliary  power  unit 
compartment;  and 

(d)  Any  fuel-burning  heater,  and  other 
combustion  equipment  installation 
described  in  §  23.859; 

49.  Section  23.1189  is  amended  in 
paragraph  (a)  by  removing  the  words 
"subject  to  §  23.67(a)  and  §  23.67(b)(1)" 
and  by  revising  paragraph  (a)(5)  to  read 
as  follows: 

§23.1189    Shutoff  m«ana. 

(a)*  •  • 

(5)  Not  more  than  one  quart  of 
flammable  fluid  may  escape  into  the 
engine  compartment  after  engine 
shutoff.  For  those  installations  where 
the  flammable  fluid  that  escapes  after 
shutdown  cannot  be  limited  to  one 
quart,  it  must  be  demonstrated  that  this 
greater  amount  can  be  safely  contained 
or  drained  overboard. 
•        *        *        »        • 

50.  Section  23.1191  is  amended  in 
paragraph  (a)  by  removing  the  words 
"intended  for  operation  in  flight,";  in 
paragraph  (b)  by  removing  the  word 
"engine"  and  inserting  in  its  place  the 
word  "isolated";  by  removing  and 
reserving  paragraph  (d);  in  paragraph 
(f)(1)  by  removing  the  term  "2000  ±  50 
°F"  and  inserting  in  its  place  the  term 
"2000  ±  50  "F ";  and  by  adding  a  new 
paragraph  fh)(6)  to  read  as  follows: 

$23.1191    Firewalls. 


attitudes.  Drain  operation  may  be  shown 
by  test,  analysis,  or  both,  to  ensure  that 
under  normal  aerodynamic  pressure 
distribution  expected  in  service  each 
drain  will  operate  as  designed.  No  drain 
may  discharge  where  it  will  cause  a  fire 
hazard. 

•  •        •        •        • 

52.  Section  23.1195  is  amended  by 
redesignating  paragraphs  (a),  (b),  and  (c) 
as  paragraphs  (a)(1),  {a)(2),  and  (a)(3), 
respectively;  by  designating  the 
introductory  text  of  the  section  as 
paragraph  (a)  introductory  text;  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

1 23.1 195    Fire  extinguishing  eytteme. 

•  *        •        •        • 

(b)  If  an  auxiliary  power  unit  is 
installed  in  any  airplane  certificated  to 
this  part,  that  auxiliary  power  unit 
compartment  must  be  served  by  a  fire 
extinguishing  system  meeting  the 
requirements  of  paragraph  (a)(2)  of  this 
section. 

53.  Section  23.1203  is  amended  in 
paragraph  (e)  by  removing  the  words 
"an  engine  compartment"  and  inserting 
in  their  place  the  words  "a  fire  zone"; 
by  removing  the  introductory  text  to  the 
section;  and  by  revising  paragraph  (a)  to 
read  as  follows: 

S  23.1 203    Fire  detector  system. 

(a)  There  must  be  means  that  ensure 
the  prompt  detection  of  a  fire  in — 

(1)  An  engine  compartment  of — 
(i)  Multiengine  turbine  powered 

airplanes; 

ui)  Multiengine  reciprocating  engine 
powered  airplanes  incorporating 
turbochargers; 

(iii)  Airplanes  with  engine(s)  located 
where  they  are  not  readily  visible  from 
the  cockpit;  and 

(iv)  All  commuter  category  airplanes. 

(2)  The  auxiliary  power  unit 
compartment  of  any  airplane 
incorporating  an  auxiliary  power  unit. 
•        •        *        •        • 

54.  Section  23.1303  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$23.1303    Right  end  nsvigation 
instruments. 


(h)*  •  • 

(6)  Titanium  sheet,  0.016  inch  thick. 
51.  Section  23.1193  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

$23.1193    Cowling  and  nacelle. 

(b)  There  must  be  means  for  rapid  and 
complete  drainage  of  each  part  of  the 
cowling  in  the  normal  ground  and  flight 


(c)  A  direction  indicator 
(nonstabilized  magnetic  compass). 

55.  Section  23.1305  is  revised  to  read 
as  follows: 

$23.1305    Powerplant  instruments. 

The  following  are  required 
powerplant  instruments: 

(a)  For  all  airplanes. 

(1)  A  fuel  quantity  indicator  for  each 
fuel  tank,  installed  in  accordance  with 
§  23.1337(b). 


(2)  An  oil  pressure  indicator  for  each 
engine. 

(3)  An  oil  temperature  indicator  for 
each  engine. 

(4)  An  oil  quantity  measuring  device 
for  each  oil  tank  which  meets  the 
reouirements  of  §  23.1337(d). 

(5)  A  fire  warning  means  for  those 
airplanes  required  to  comply  with 
§23.1203. 

(b)  For  reciprocating  engine-powered 
aiqjianes.  In  addition  to  the  powerplant 
instruments  required  by  pjiragraph  (a)  of 
this  section,  the  following  powerplant 
instruments  are  required: 

(1)  An  induction  system  air 
temperature  indicator  for  each  engine 
equipped  with  a  preheafer  and  having 
induction  air  temperature  limitations 
that  can  be  exceeded  with  preheat. 

(2)  A  tachometer  indicator  for  each 
engine. 

(3)  A  cylinder  head  temperature 
indicator  for — 

(i)  Each  air-cooled  engine  with  cow! 
flaps; 

(li)  Each  airplane  for  which 
compliance  with  §23.1041  is  shown  at 
a  speed  higher  than  V^;  and 

fiii)  Each  commuter  category  airplane. 

(4)  A  fuel  pressure  indicator  for  each 
pump  fed  engine. 

(5)  A  manifold  pressure  indicator  for 
each  altitude  engine  and  for  each  engine 
with  a  controllable  propeller. 

(6)  For  each  turbocharger  installation: 
(i)  If  limitations  are  established  for 

either  carburetor  (or  manifold)  air  inlet 
temperature  or  exhaust  gas  or 
turbocharger  turbine  inlet  temperature, 
indicators  must  be  furnished  for  each 
temperature  for  which  the  limitation  is 
established  unless  it  is  shown  that  the 
limitation  will  not  be  exceeded  in  ail 
intended  operations. 

(ii)  If  its  oil  system  is  separate  from 
the  engine  oil  system,  oil  pressure  and 
oil  temperature  indicators  must  be 
provided. 

(7)  A  coolant  temperature  indicator 
for  each  liquid-cooled  engine. 

(c)  For  turbine  engine-powered 
airplanes.  In  addition  to  the  powerplant 
instruments  required  by  paragraph  (a)  of 
this  section,  the  following  powerplant 
instruments  are  required: 

(1)  A  gas  temperature  indicator  for 
each  engine. 

(2)  A  fuel  flowmeter  indicator  for  each 
engine. 

13)  A  fuel  low  pressure  warning 
means  for  each  engine. 

(4)  A  fuel  low  level  warning  means  for 
any  fuel  tank  that  should  not  be 
deoleted  of  fuel  in  normal  operations. 

(5)  A  tachometer  indicator  (to  indicaie 
the  speed  of  the  rotors  with  established 
limiting  speeds)  for  each  engine. 

(6)  An  oil  low  pressure  warning 
means  for  each  engine. 
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(7)  An  indicating  means  to  indicate 
the  functioning  of  the  powerplant  ice 
protection  system  for  each  engine. 

(8)  For  each  engine,  an  indicating 
means  for  the  fuel  strainer  or  filter 
required  by  §  23.997  to  indicate  the 
occurrence  of  contamination  of  the 
strainer  or  filter  before  it  reaches  the 
capacity  established  in  accordance  with 
§  23.997(d). 

(9)  For  each  engine,  a  warning  means 
for  the  oil  strainer  or  filter  required  by 
§  23.1019.  if  it  has  no  bypass,  to  warn 
the  pilot  of  the  occurrence  of 
contamination  of  the  strainer  or  filter 
screen  before  it  reaches  the  capacity 
established  in  accordance  with 

§  23.1019(a)(5). 

(10)  An  indicating  means  to  indicate 
the  functioning  of  any  heater  used  to 
prevent  ice  clogging  of  fuel  system 
components. 

[d]  For  turbojet/turbofan  engine- 
powered  airplanes.  In  addition  to  the 
powerplant  instnmients  required  by 
paragraphs  (a)  and  (c)  of  this  section,  the 
following  powerplant  instruments  are 
required: 

(1)  For  each  engine,  an  indicator  to 
indicate  thrust  or  to  indicate  a 
parameter  than  can  be  related  to  thrust, 
including  a  free  air  temperature 
indicator  if  needed  for  this  piupose. 

(2)  For  each  engine,  a  position 
indicating  means  to  indicate  to  the  flight 
crew  when  the  thrust  reverser,  if 
installed,  is  in  the  reverse  thrust 
position. 

(e)  For  turbopropeller-powered 
airplanes.  In  addition  to  the  powerplant 
instruments  required  by  paragraphs  (a) 
and  (c)  of  this  section,  the  following 
powerplant  instruments  are  reauired: 

(1)  A  torque  indicator  for  eacn  engine. 

(2)  A  position  indicating  means  to 
indicate  to  the  flight  crew  when  the 
propeller  blade  angle  is  below  the  flight 
low  pitch  position,  for  each  propeller, 
unless  it  can  be  shown  that  such 
occurrence  is  highly  Improbable. 

56.  Section  23.1307  is  amended  in 
paragraph  (a)  by  removing  the  words 
"an  approved"  and  inserting  in  their 
place  the  word  "a";  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

1 23. 1 307    Misc«U«n«ou«  aqulpiTMnL 


§23.1322 
lights. 


Warning,  caution,  and  advisory 


(c)  The  equipment  necessary  for  an 
airplane  to  operate  at  the  maximum 
operating  altitude  and  in  the  kinds  of 
operations  and  meteorological 
conditions  for  which  certification  is 
requested  and  is  approved  in 
accordance  with  §  23.1559  must  be 
included  in  the  type  design. 

57.  Section  23.1322  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 


(e)  Effective  under  all  probable 
cockpit  lighting  conditions. 

58.  Section  23.1329  is  amended  by 
redesignating  paragraphs  (b),  (c),  (d),  (ft), 
(f).  and  (g)  as  (c),  (d).  (e).  (f),  (g).  and  (h), 
respectively;  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

S  23.1 329    Automatic  pilot  systsm. 

•  •        •         •         * 

(b)  If  the  provisions  of  paragraph 
(a)(1)  of  this  section  are  applied,  the 
quick  release  (emergency)  control  must 
be  located  on  the  control  wheel  (both 
control  wheels  if  the  airplane  can  be 
operated  fit>m  either  pilot  seat)  on  the 
side  opposite  the  throttles,  or  on  the 
stick  control,  such  that  it  can  be 
operated  without  moving  the  hand  from 
its  normal  position  on  the  control. 

*  •        *        *        • 

59.  Section  23.1331  is  revised  to  read 
as  follows: 

§  23.1 331    Instrumsnts  using  a  powor 
sourco. 

For  each  instrument  that  uses  a  power 
source,  the  following  apply: 

(a)  Each  instrument  must  have  an 
integral  visual  power  annunciator  or 
separate  power  indicator  to  indicate 
when  power  is  not  adequate  to  sustain 
proper  instrument  performance.  If  a 
separate  indicator  is  used,  it  must  be 
located  so  that  the  pilot  using  the 
instruments  can  monitor  the  indicator 
with  minimum  head  and  eye  movement. 
The  power  must  be  sensed  at  or  near  the 
point  where  it  enters  the  instrument. 
For  electric  and  vacuum/pressure 
instruments,  the  power  is  considered  to 
be  adequate  when  the  voltage  or  the 
vacuum/pressure,  respectively,  is 
within  approved  limits. 

(b)  The  installation  and  power  supply 
systems  must  be  designed  so  that — 

(1)  The  failure  of  one  instrument  will 
not  interfere  with  the  proper  supply  of 
energy  to  the  remaining  instrument;  and 

(2)  The  failure  of  the  energy  supply 
from  one  source  will  not  interfere  with 
the  proper  supply  of  energy  from  any 
other  source. 

(c)  There  must  be  at  least  two 
independent  sources  of  power  (not 
driven  by  the  same  engine  on 
multiengine  airplanes),  and  a  manual  or 
an  automatic  means  to  select  each 
power  source. 

S23.1337    [Amended] 

60.  Section  23.1337  is  amended  in 
paragraphs  (a)(1)  and  (a)(3)  by  inserting 
the  words  "and  auxiliary  power  unit" 
after  the  word  "powerplant"  and  in 
paragraph  (b)(5)  by  removing  the  words 
"a  small"  and  inserting  the  word  "an". 


61.  Section  23.1351  is  amended  by 
revising  paragraph  (c)  and  by  adding  a 
new  paragraph  (g)  to  read  as  follows: 

123.1351    GsnwaL 


(c)  Generating  System.  There  must  be 
at  least  one  generator/alternator  if  the 
electrical  system  supplies  power  to  load 
circuits  essential  for  safe  operation.  In 
addition — 

(1)  Each  generator/alternator  must  be 
able  to  deUver  its  continuous  rated 
power,  or  such  power  as  is  limited  by 
its  regulation  system. 

(2)  Generator/alternator  voltage 
control  equipment  must  be  able  to 
dependably  regulate  the  generator/ 
alternator  output  within  rated  limits. 

(3)  Means  must  be  provided  to 
disconnect  each  generator/alternator 
from  the  battery  and  other  generators/ 
alternators  when  enough  reverse  current 
exists  that  might  damage  the  generator/ 
alternator,  or  will  adversely  affect  the 
airplane  electrical  system. 

(4)  There  must  be  a  means  to  give 
immediate  warning  to  the  flight  crew  tf 
a  failure  of  any  generator/alternator. 

(5)  Each  generator/alternator  must 
have  an  overvoltage  control  designed 
and  installed  to  prevent  damage  to  the 
electrical  system,  or  to  equipment 
supplied  by  the  electrical  system  that 
could  result  if  that  generator/alternator 
were  to  develop  an  overvoltage 
condition. 

•        •        •        •        • 

(g)  It  must  be  shown  by  analysis,  tests, 
or  both,  that  the  airplane  can  be 
operated  safely  in  VFR  conditions,  for  a 
period  of  not  less  than  five  minutes, 
with  the  normal  electrical  power 
(electrical  power  sources  excluding  the 
battery  and  any  other  standby  electrical 
sources)  inoperative,  with  critical  type 
fuel  (from  the  standpoint  of  flameout 
and  restart  capability),  and  with  the 
airplane  initially  at  the  maximum 
certificated  altitude.  Parts  of  the 
electrical  system  may  remain  on  if — 

(1)  A  single  malfunction,  including  a 
wire  bimdle  or  junction  box  fire,  cannot 
result  in  loss  of  the  part  turned  off  and 
the  part  turned  on;  and 

(2)  The  parts  turned  on  are  electrically 
and  mechanically  isolated  from  the 
parts  turned  off. 

62.  Section  23.1357  is  amended  by 
revising  paragraphs  (a)(1)  and  (e)  to  read 
as  follows: 

S  23.1 357    Circuit  protective  devices. 

(a)«  •  • 

(1)  Main  circuits  of  starter  motors 
used  during  starting  only;  and 

(e)  For  fuses  identified  as  replaceable 
in  flight — 
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(1)  There  must  be  one  spare  of  each 
rating  or  50  percent  spare  fuses  of  each 
rating,  whichever  is  greater;  and 

(2)  The  spare  fuse(s)  must  be  readily 
accessible  to  any  required  pilot. 

63.  Section  23.1361  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

123.1361    MMter  twHch  arrangenMnt 

(a)  There  must  be  a  master  switch 
arrangement  to  allow  ready 
disconnection  of  each  electric  power 
source  from  power  distribution  systems, 
except  as  provided  in  paragraph  (b)  of 
this  section.  The  point  of  disconnoction 
must  be  adjacent  to  the  sources 
controlled  by  the  switch  arrangement.  If 
separate  switches  are  incorporaied  into 
the  master  switch  arrangement,  a  means 
must  be  provided  for  the  switch 
arrangement  to  be  operated  by  one  hand 
with  a  sii^le  movement. 

(b)  Load  circuits  may  be  connected  so 
that  they  remain  energized  when  the 
master  switch  is  open,  if  the  circuits  are 
isolated,  or  physically  shielded,  to 
prevent  their  igniting  flammable  fluids 
or  vapora  that  might  be  liberated  by  the 
leakage  or  rupture  of  any  flammable 
fluid  system;  and 

(1)  The  circuits  are  required  for 
continued  operation  of  the  engine;  or 

(2)  The  circuits  are  protected  by 
circuit  protective  devices  with  a  rating 
of  five  amperes  or  less  adjacent  to  the 
electric  power  source. 

(3)  In  addition,  two  or  more  circuits 
installed  in  accordance  with  the 
requirements  of  paragraph  (b)(2}  of  this 
section  must  not  be  used  to  supply  a 
load  of  more  than  five  amperes. 

•  •        •        •        * 

64.  Section  23.1365  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§23.1365    Electric  cabiM  and  equipnwnt 

*  •        *         •         • 

(c)  Main  power  cables  (including 
generator  cables)  in  the  fuselage  must  be 
designed  to  allow  a  reasonable  degree  of 
deformation  and  stretching  without 
failure  and  must — 

(1)  Be  separated  from  flammable  fluid 
lines;  or 

(2)  Be  shrouded  by  means  of 
electrically  insulated  flexible  conduit, 
or  equivalent,  which  is  in  addition  to 
the  normal  cable  insulation. 

65.  Section  23.1385  is  amended  in 
paragraph  Cc)  by  removing  the  phrase  ", 
and  must  be  approved";  by  removing 
paragraph  (d);  and  by  redesignating 
paragraph  (e)  as  paragraph  (d);  and  by 
revising  paragraph  (b)  to  read  as  follows: 

S  23.1385    Po«ttionll9htsy«t«n 
installation. 


(b)  Left  and  right  position  lights.  Left 
and  right  position  lights  must  consist  of 
a  red  and  a  green  light  spaced  laterally 
as  far  apart  as  practicable  and  installed 
on  the  airplane  such  that,  with  the 
airplane  in  the  normal  flying  position, 
the  red  light  is  on  the  left  side  and  the 
green  light  is  on  the  right  side. 
•        •        •        •        • 

123.1387    [Amandwll 

66.  Section  23.1387  is  amended  in 
paragraph  (a)  by  removing  the  words 
"forward  and  rear". 

§23.1389    [Amanded] 

67.  Section  23.1389  is  amended  in 
paragraph  (b)  by  removing  the  words 
"Forward  and  rear"  from  the  heading, 
by  revising  the  word  "position"  in  the 
heading  to  read  "Position",  and  by 
removing  the  words  "forward  and  rear" 
from  the  first  sentence;  in  paragraph 
(b)(3)  by  removing  the  word  "forward" 
in  the  last  sentence  and  inserting  in  its 
place  the  words  "left  and  right". 

§23.1391    [Amandad] 

68.  Section  23.1391  is  amended  in  the 
section  heading  by  removing  the  words 
"forward  and  rear"  and  in  the  table  by 
removing  the  words  "(forward  red  and 
green)"  and  inserting  in  their  place 
"(red  and  green)". 

§23.1393    [Amandad] 

69.  Section  23.1393  is  amended  in  the 
section  heading  by  removing  the  words 
"forward  and  rear". 

§23.1395    [Amandad] 

70.  Section  23.1395  is  amended  in  the 
section  heading  by  removing  the  words 
"forward  and  rear". 

71.  Section  23.1419  is  revised  to  read 
as  follows: 

§23.1419    lea  protection. 

If  certification  with  ice  protection 
provisions  is  desired,  compliance  with 
the  requirements  of  this  section  and 
other  applicable  sections  of  this  part 
must  be  shown: 

(a)  An  analysis  must  be  performed  to 
establish,  on  the  basis  of  the  airplane's 
operational  needs,  the  adequacy  of  the 
ice  protection  system  for  the  various 
components  of  the  airplane.  In  addition, 
tests  of  the  ice  protection  system  must 
be  conducted  to  demonstrate  that  the 
airplane  is  capable  of  operating  safely  in 
continuous  maximum  and  intermittent 
maximum  icing  conditions,  as  described 
in  appendix  C  of  part  25  of  this  chapter. 
As  used  in  this  section.  "Capable  of 
operating  safely,"  means  that  airplane 
performance,  controllability, 
maneuverability,  and  stability  must  not 
be  less  than  that  required  in  part  23, 
subpart  B. 


(b)  Except  as  provided  by  paragraph 
(c)  of  this  section,  in  addition  to  the 
analysis  and  physical  evaluation 
prescribed  in  paragraph  (a)  of  this 
section,  the  effectiveness  of  the  ice 
protection  system  and  its  components 
must  be  shown  by  flight  tests  of  the 
airplane  or  its  components  in  measured 
natural  atmospheric  icing  conditions 
and  by  one  or  more  of  the  following 
tests,  as  found  necessary  to  determine 
the  adequacy  of  the  ice  protection 
system — 

(1)  Laboratory  dry  air  or  simulated 
icing  tests,  or  a  combination  of  both,  of 
the  components  or  models  of  the 
components. 

(2)  Flight  dry  air  tests  of  the  ice 
protection  system  as  a  whole,  or  its 
individual  components. 

(3)  Flight  test  of  the  airplane  or  its 
components  in  measured  simulated 
icing  conditions. 

(c)  If  certification  with  ice  protection 
has  been  accomplished  on  prior  type 
certificated  airplanes  whose  designs 
include  components  that  are 
thermodynamically  and 
aerodynamically  eauivalent  to  those 
used  on  a  new  airplane  design, 
certification  of  these  equivalent 
components  may  be  accomplished  by 
reference  to  previously  accomplished 
tests,  required  in  §  23.1419  (a)  and  (b), 
provided  that  the  applicant  accounts  for 
any  differences  in  installation  of  these 
components. 

(d)  A  means  must  be  identified  or 
provided  for  determining  the  formation 
of  ice  on  the  critical  parts  of  the 
airplane.  Adequate  lighting  must  be 
provided  for  the  use  of  this  means 
during  night  operation.  Also,  when 
monitoring  of  the  external  surfaces  of 
the  airplane  by  the  flight  crew  is 
required  for  operation  of  the  ice 
protection  equipment,  external  lighting 
must  be  provided  that  is  adequate  to 
enable  the  monitoring  to  be  done  at 
night.  Any  illumination  that  is  used 
must  be  of  a  type  that  will  not  cause 
glare  or  reflection  that  would  handicap 
crewmembers  in  the  performance  of 
their  duties.  The  Airplane  Flight 
Manual  or  other  approved  manual 
material  must  describe  the  means  of 
determining  ice  formation  and  must 
contain  information  for  the  safe 
operation  of  the  airplane  in  icing 
conditions. 

72.  Section  23.1431  is  revised  to  read 
as  follows: 

§23.1431    Electronic  equipment 

(a)  In  showing  compUance  with 
S  23.1309(b)  (1)  and  (2)  with  respect  to 
radio  and  electronic  equipment  and 
their  installations,  critical 
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environmental  conditions  must  be 
considered. 

(b)  Radio  and  electronic  equipment, 
controls,  and  wiring  must  be  installed 
so  that  operation  of  any  unit  or  system 
of  units  will  not  adversely  affect  the 
simultaneous  operation  of  any  other 
radio  or  electronic  unit,  or  system  of 
units,  required  by  this  chapter. 

73.  Section  23.1435  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§23.1435    Hydraulic  tystsms. 

•  *         •         •         • 

(c)  Accumulators.  A  hydraulic 
accumulator  or  pressurized  reservoir 
must  not  be  installed  on  the  engine  side 
of  any  firewall  unless — 

(1)  It  is  an  integral  part  of  an  engine 
or  propeller,  or 

(2)  It  is  a  nonpressurized  reservoir 
and  the  total  capacity  of  all  such 
nonpressurized  reservoirs  is  one  quart 
or  less. 

74.  Section  23.1441  is  amended  by 
revising  paragraphs  (a)  and  (d);  and  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

S  23.1 441    Oxygen  equipment  and  supply. 

(a)  If  certification  with  supplemental 
oxygen  equipment  is  requested,  or  the 
airplane  is  approved  for  operations  at  or 
above  altitudes  where  oxygen  is 
required  to  be  used  by  the  operating 
rules,  oxygen  equipment  must  be 
provided  that  meets  the  requirements  of 
this  section  and  §§  23.1443  through 
23.1449.  Portable  oxygen  equipment 
may  be  used  to  meet  the  requirements 
of  this  part  if  the  portable  equipment  is 
shown  to  comply  with  the  applicable 
requirements,  is  identified  in  the 
airplane  type  design,  and  its  stowage 
provisions  are  found  to  be  in 
compliance  with  the  requirements  of 
§23.561. 

•  •        •        •        • 

(d)  Each  required  flight  crewmember 
must  be  provided  with — 

(1)  [)emand  oxygen  equipment  if  the 
airplane  is  to  be  certificated  for 
operation  above  25,000  feet. 

(2)  Pressure  demand  oxygen 
equipment  if  the  airplane  is  to  be 
certificated  for  operation  above  40,000 
feet. 

■  (e)  There  must  be  a  means,  readily 
available  to  the  crew  in  flight,  to  turn  on 
and  to  shut  off  the  oxygen  supply  at  the 
high  pressure  source.  This  shutoff 
requirement  does  not  apply  to  chemical 
oxygen  generators. 

75.  Section  23.1443  is  revised  to  read 
as  follows: 

1 23.1443    Minimum  masa  flow  of 
aupplemental  oxygen. 

(a)  If  continuous  flow  oxygen 
> equipment  is  installed,  an  applicant 


must  show  compliance  with  the 
requirements  of  either  paragraphs  (a)(1) 
and  (a)(2)  or  paragraph  (a)(3)  of  this 
section: 

(1)  For  each  passenger,  the  minimum 
mass  flow  of  supplemental  oxygen 
required  at  various  cabin  pressure 
altitudes  may  not  be  less  than  the  flow 
required  to  maintain,  during  inspiration 
and  while  using  the  oxygen  equipment 
(including  masks)  provided,  the 
following  mean  tracheal  oxygen  partial 
pressures; 

(i)  At  cabin  pressure  altitudes  above 
10,000  feet  up  to  and  including  18,500 
feet,  a  mean  tracheal  oxygen  partial 
pressure  of  100  mm.  Hg  when  breathing 
15  liters  per  minute.  Body  Temperature, 
Pressure,  Saturated  (BTPS)  and  with  a 
tidal  volume  of  700  cc.  with  a  constant 
time  interval  between  respirations. 

(ii)  At  cabin  pressure  altitudes  above 
18,500  feet  up  to  and  including  40,000 
feet,  a  mean  tracheal  oxygen  partial 
pressure  of  83.8  mm.  Hg  when  breathing 
30  liters  per  minute,  BTPS,  and  with  a 
tidal  volume  of  1,100  cc.  with  a  constant 
time  interval  between  respirations. 

(2)  For  each  flight  crewmember,  the 
minimum  mass  flow  may  not  be  less 
than  the  flow  required  to  maintain, 
during  inspiration,  a  mean  tracheal 
oxygen  partial  pressure  of  149  mm.  Hg 
when  breathing  15  liters  per  minute, 
BTPS,  and  with  a  maximum  tidal 
volume  of  700  cc.  with  a  constant  time 
interrtl  between  respirations. 

(3)  The  minimum  mass  flow  of 
supplemental  oxygen  supplied  for  each 
user  must  be  at  a  rate  not  less  than  that 
shown  in  the  following  figure  for  each 
altitude  up  to  and  including  the 
maximum  operating  altitude  of  the 
airplane. 


}  I 
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(b)  If  demand  equipment  is  installed 
for  use  by  flight  ciewmembers,  the 
minimum  mass  flow  of  supplemental 


oxygen  required  for  each  flight 
crewmember  may  not  be  less  than  the 
flow  required  to  maintain,  during 
inspiration,  a  mean  tracheal  oxygen 
partial  pressure  of  122  mm.  Hg  up  to 
and  including  a  cabin  pressure  altitude 
of  35,000  feet,  and  95  percent  oxygen 
between  cabin  pressure  altitudes  of 
35,000  and  40,000  feet,  when  breathing 
20  liters  per  minute  BTPS.  In  addition, 
there  must  be  means  to  allow  the  crew 
to  use  undiluted  oxygen  at  their 
discretion. 

(c)  If  first-aid  oxygen  equipment  is 
installed,  the  minimum  mass  flow  of 
oxygen  to  each  user  may  not  be  less 
than  4  liters  per  minute.  STPD. 
However,  there  may  be  a  means  to 
decrease  this  flow  to  not  less  than  2 
liters  per  minute,  STPD.  at  any  cabin 
altitude.  The  quantity  of  oxygen 
required  is  based  upon  an  average  flow 
rate  of  3  liters  per  minute  per  person  for 
whom  first-aid  oxygen  is  required. 

(d)  As  used  in  this  section: 

(1)  BTPS  means  Body  Temperature, 
and  Pressure.  Saturated  (which  is,  37  °C, 
and  the  ambient  pressure  to  which  the 
body  is  exposed,  minus  47  mm.  Hg, 
which  is  the  tracheal  pressure  displaced 
by  v/ater  vapor  pressure  when  the 
breathed  air  becomes  saturated  with 
water  vapor  at  37  "C). 

(2)  STPD  means  Standard, 
Temperature,  and  Pressure,  Dry  (which 
is.  0  "C  at  760  mm.  Hg  with  no  water 
vapor). 

76.  Part  23  is  amended  by  adding  a 
new  §  23.1445  to  read  as  follows: 

§  23. 1 445    Oxygen  diatribution  tyatem. 

(a)  Except  for  flexible  lines  from 
oxygen  outlets  to  the  dispensing  units, 
or  where  shown  to  be  otherwise  suitable 
to  the  installation,  nonmetallic  tubing 
must  not  be  used  for  any  oxygen  line 
that  is  normally  pressurized  during 
flight. 

(b)  Nonmetallic  oxygen  distribution 
lines  must  not  be  routed  where  they 
may  be  subjected  to  elevated 
temperatures,  electrical  arcing,  and 
released  flammable  fluids  that  might 
result  fi^m  any  probable  failure. 

77.  Section  23.1447  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

S  23.1447    Equipntent  atandarda  for  oxygen 
diapenaing  unite. 

•         ••••' 

(e)  If  certification  for  operation  above 
30,000  feet  is  requested,  the  dispensing 
luiits  must  meet  the  following 
requirements: 

(1)  The  dispensing  units  for 
passengers  must  be  automatically 
presented  to  each  occupant  before  the 
cabin  pressure  altitude  exceeds  15,000 
feet. 
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(2)  The  dispensing  units  for  flight 
crewmembers  must  be  automatically 
presented  to  each  flight  crewmember 
before  the  cabin  pressure  altitude 
exceeds  15,000  feet,  or  the  units  must  be 
of  the  quick-donning  type,  connected  to 
an  oxygen  supply  terminal  that  is 
immediately  available  to  flight 
crewmembers  at  their  station. 

78.  Part  23  is  amended  by  adding  a 
new  appendix  H  to  read  as  follows: 

Appendix  H  to  Part  23— Installation  of 
An  Autonuitic  Power  Reserve  (APR) 
System 

H23.1,  Genera]. 

(a)  This  appendix  specifies 
requirements  for  installation  of  an  APR 
engine  power  control  system  that 
automatically  advances  power  or  thrust 
on  the  operating  engine(s)  in  the  event 
any  engine  fails  during  takeoff. 

(b)  With  the  APR  system  and 
associated  systems  functioning 
normally,  all  applicable  requirements 
(except  as  provided  in  this  appendix) 
must  be  met  without  requiring  any 
action  by  the  crew  to  increase  power  or 
thrust. 

H23.2,  Definitions. 

(a)  Automatic  power  reserve  system 
means  the  entire  automatic  system  used 
only  during  takeoff,  including  all 
devices  both  mechanical  and  electrical 
that  sense  engine  failure,  transmit 
signals,  actuate  fuel  controls  or  power 
levers  on  operating  engines,  including 
power  sources,  to  achieve  the  scheduled 
power  increase  and  furnish  cockpit 
information  on  system  operation. 

(b)  Selected  takeoff  power. 
notwithstanding  the  definition  of 
"Takeoff  Power"  in  part  1  of  the  Federal 
Aviation  Regulations,  means  the  power 
obtained  from  each  initial  power  setting 
approved  for  takeoff. 

(c)  Critical  Time  Interval,  as 
illustrated  in  figure  Hi,  means  that 
period  starting  at  Vi  minus  one  second 
and  ending  at  the  intersection  of  the 
engine  and  APR  failure  flight  path  line 
with  the  minimum  performance  all 
engine  flight  path  line.  The  engine  and 
APR  failure  flight  path  line  intersects 
the  one-engine-inoperative  flight  j)ath 
line  at  400  feet  above  the  takeoff  surface. 
The  engine  and  APR  failure  flight  path 
is  based  on  the  airplane's  performance 
and  must  have  a  positive  gradient  of  at 
least  0.5  percent  at  400  feet  above  the 
takeoff  surface. 


Finri  Hi— Critical  TIim  Intarral  nhulratioa 

H2T3,  Reliability  and  performance 
requirements. 

(a)  It  must  be  shown  that,  during  the 
critical  time  interval,  an  APR  failure 
that  increases  or  does  not  affect  power 
on  either  engine  will  not  create  a  hazard 
to  the  airplane,  or  it  must  be  shown  that 
such  failures  are  improbable. 

(b)  It  must  be  shown  that,  during  the 
critical  time  interval,  there  are  no  failure 
modes  of  the  APR  system  that  would 
result  in  a  failure  that  will  decrease  the 
power  on  either  engine  or  it  must  be 
shown  that  such  failures  are  extremely 
improbable. 

(c)  It  must  be  shown  that,  during  the 
critical  time  interval,  there  will  be  no 
failure  of  the  APR  system  in 
combination  with  an  engine  failure  or  it 
must  be  shown  that  such  failures  are 
extremely  improbable. 

(d)  All  applicable  performance 
requirements  must  be  met  with  an 
engine  failure  occurring  at  the  most 
critical  point  during  takeoff  with  the 
APR  system  functioning  normally. 

H23.4.  Power  setting. 

The  selected  takeoff  power  set  on 
each  engine  at  the  beginning  of  the 
takeoff  roll  may  not  be  less  Sian — 

(a)  The  power  necessary  to  attain,  at 
V|.  90  percent  of  the  maximum  takeoff 
power  approved  for  the  airplane  for  the 
existing  conditions; 


(b)  That  required  to  permit  normal 
operation  of  all  safety-related  systems 
and  equipment  that  are  dependent  upon 
engine  power  or  power  lever  position; 
and 

(c)  That  shown  to  be  free  of  hazardous 
engine  response  characteristics  when 
power  is  advanced  from  the  selected 
takeoff  power  level  to  the  maximum 
approved  takeoff  power. 

H23.5.  Powerplant  controls— general. 
(a)  Ln  addition  to  the  requirements  of 
§23.1141,  no  single  failure  or 


malfunction  (or  probable  combination 
thereof)  of  the  APR.  including 
associated  systems,  may  cause  the 
failure  of  any  powerplant  function 
necessary  for  safety, 
(b)  The  APR  must  be  designed  to — 

(1)  Provide  a  means  to  verify  to  the 
flight  crew  before  takeoff  that  the  APR 
Is  in  an  operating  condition  to  perform 
its  intended  function; 

(2)  Automatically  advance  power  on 
the  operating  engines  following  an 
engine  failure  during  takeoff  to  achieve 
the  maximum  attainable  takeoff  power 
without  exceeding  engine  operating 
limits: 

(3)  Prevent  deactivation  of  the  APR  by 
manual  adjustment  of  the  power  levers 
following  an  engine  failure; 

(4)  Provide  a  means  for  the  flight  crew 
to  deactivate  the  automatic  function. 
This  means  must  be  de.5igned  to  prevent 
inadvertent  deactivation;  and 

(5)  Allow  normal  manual  decrease  or 
increase  in  power  up  to  the  maximum 
takeoff  power  approved  for  the  airplane 
under  the  existing  conditions  through 
the  use  of  power  levers,  as  stated  in 
S  23.1141(c).  except  as  provided  under 
paragraph  (c)  of  H23.5  of  this  appendix. 

(c)  For  airplanes  equipped  witn 
limiters  that  automatically  prevent 
engine  operating  limits  from  being 
exceeded,  other  means  may  be  used  to 
increase  the  maximum  level  of  power 
controlled  by  the  power  levers  in  the 
event  of  an  APR  failure.  The  means 
must  be  located  on  or  forward  of  the 
power  levers,  must  be  easily  identified 
and  operated  under  ail  operating 
conditions  by  a  single  action  of  any 
pilot  with  the  hand  that  is  normally 
used  to  actuate  the  power  levers,  and 
must  meet  the  requirements  of  §  23.777 
(a),  (b).  and  (c). 

H23.6.  Powerplant  instruments. 

In  addition  to  the  requirements  of 
§23.1305: 

(a)  A  means  must  be  provided  to 
indicate  when  the  APR  is  in  the  armed 
or  ready  condition. 

(b)  If  the  inherent  flight  characteristics 
of  the  airplane  do  not  provide  warning 
that  an  engine  has  failed,  a  warning 
system  Independent  of  the  APR  must  be 
provided  to  give  the  pilot  a  clear 
warning  of  any  engine  failure  durinc 
takeoff  * 

(c)  Following  an  engine  failure  at  V| 
or  above,  there  must  be  means  for  the 
crew  to  readily  and  quickly  verify  that 
the  APR  has  operated  satisfactorily. 

Issued  in  Washington.  DC  on  March  29, 
1993. 

|oMph  M.  DbI  Balzo, 

Acting  Administrator. 

[FR  Doc  93-7737  Filed  4-6-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Admlniatration 

49  CFR  Part  240 

[FRA  Docket  No.  RSOR-9,  Notice  8] 

RIN  2130-AA74 

Qualiflcatlona  for  Locomotlva 
Engineera 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Interim  final  rule. 

SUIMIARY:  FRA  is  amending  its 
minimum  qualifications  for  locomotive 
engineers  in  response  to  petitions  for 
reconsideration  and  requests  for 
clarification.  The  amendments  involve 
minor  changes  to  the  basic  rule,  which 
requires  railroads  to  have  a  formal 
process  for  evaluating  prospective 
operators  of  locomotives  and 
determining  that  they  are  competent 
before  permitting  them  to  operate  a 
locomotive  or  train.  The  amendments 
primarily  clarify  the  procedures  that 
require  railroads  to  make  a  series  of  four 
determinations  about  a  person's 
competency;  devise  and  adhere  to  an 
FRA-approved  training  program  for 
locomotive  engineers;  and  employ 
standard  methods  for  identifying 
qualified  locomotive  engineers  and 
monitoring  their  performance.  FRA  is 
adopting  these  changes  to  improve  its 
regulation,  which  minimizes  the 
potentially  grave  risks  posed  when 
unqualified  people  operate  trains. 
EFFECTIVE  DATE:  The  amendments  to  the 
rule  are  effective  on  May  10. 1993. 
ADDRESSES:  Any  communication 
concerning  this  rulemaking  should  be 
submitted  to  the  Docket  Clerk.  Office  of 
Chief  Counsel,  FRA.  400  Seventh  Street, 
SW..  Washington.  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Murphy,  Operating  Practices 
Specialist.  Office  of  Safety  Enforcement, 
Office  of  Safety.  FRA,  400  Seventh 
Street,  SW.,  Washington,  DC  20590 
(Telephone:  202-366-6594);  or  Richard 
M.  McCord.  Regional  Director  for  Safety, 
FRA,  Chicago.  Illinois  (Telephone:  312- 
353-6203);  or  LawTence  I.  Wagner,  Trial 
Attorney,  Office  of  Chief  Counsel,  FRA, 
400  Seventh  Street.  SW.,  Washington, 
DC  20590  (Telephone:  202-366-0443). 
SUPPLEMENTARY  INFORMATION:  FRA 
issued  a  final  rule  establishing 
qualification  standards  for  locomotive 
engineers  that  was  published  in  the 
Federal  Register  on  June  19, 1991  (56 
FR  28228).  The  final  rule  permitted  any 
person  to  seek  reconsideration  of  the 
rule  by  fihng  a  petition  for 
reconsideration  no  later  than  August  19, 


1991.  FRA  received  five  timely  filed 
petitions  for  reconsideration.  Those 
seeking  reconsideration  included  the 
Association  of  American  Railroads 
(AAR),  the  American  Short  Line 
Railroad  Association  (ASLRA),  the 
Brotherhood  of  Locomotive  Engineers 
(BLE).  Sperry  Rail  Services  Incorporated 
(Sperry).  and  a  concerned  citizen.  In 
addition,  FRA  received  multiple 
requests  for  clarification  of  certain 
aspects  of  the  rule,  including  those 
made  during  a  series  of  public  meetings 
(see  the  September  10, 1991  and 
October  25, 1991  issues  of  the  FederaJ 
Register  (56  FR  46126.  55240)  for  the " 
announcements  concerning  those 
meetings). 

Summary  of  Petitions 

The  AAR  petition  identified  eight 
issues  where  either  a  change  In  rule 
language  is  desired  or  interpretive 
guidance  that  might  involve  a  change  in 
the  rule  is  sought.  The  AAR  issues  may 
be  summarized  as  follows:  (1)  Better 
identification  of  what  "service"  vehicles 
are  considered  locomotives  for  the 
purposes  of  this  rule;  (2)  latitude  to 
electronically  store  the  records  required 
by  this  rule;  (3)  addition  of  a  duty,  for 
persons  seeking  certification,  to  initiate 
retrieval  of  motcw  vehicle  operation  data 
early  in  the  180-day  interval  within 
which  railroads  must  act;  (4) 
certification  of  Mexican  and 
"contractor"  engineers  similar  to  that 
provided  for  Canadian  engineers;  (5) 
qualified  immunity  from  defamation  for 
railroads  that  supply  prior  work  history 
concerning  an  engineer;  (6)  whether  to 
explain  or  modify  how  substance  abuse 
data  will  be  used,  since  it  appears 
mandatory  that  a  railroad  suspend  the 
certificate  of  a  person  with  adverse 
motor  vehicle  driving  history  data  (DMV 
data),  and  whether  to  provide  for 
hearings  in  connection  with  revocation 
of  certification  which,  under  some 
circumstances,  could  impinge  on 
employee  assistance  program  counselor 
(EAP)  confidentiality;  (7)  whether  the  9- 
month  loss  of  eligibility  for  in-service 
substance  abuse  was  intended  to 
effectively  remove  EAP  counselor 
discretion  and  whether  to  expand  such 
disqualification  to  preclude  all  safety- 
sensitive  service;  and  (8)  an  explanation 
of  how  FRA  expects  railroads  to 
integrate  the  wording  of  the  rule  that 
requires  hearings  for  revocation  of 
certification  with  medical 
disqualification  procedures  that  are 
significantly  different  under  some 
existmg  contractual  arrangements. 

The  BLE  petition  also  addresses  eight 
issues  where  either  a  change  in  rule 
language  is  desired  or  interpretive 
guidance  that  might  involve  a  change  in 


the  rule  is  sought.  The  BLE  requests 
may  be  summarized  as  follows:  (1) 
Improve  the  criteria  for  selection  of 
designated  supervisors;  (2)  relieve  a 
certification  candidate  from 
responsibility  for  providing  data  in  the 
event  that  data  (either  prior  motor 
vehicle  operation  or  railroad 
employment)  are  not  delivered  or  are 
not  delivered  in  a  timely  fashion;  (3) 
reduce  the  severity  of  the  punishment 
for  second  and  third  operating  rule 
offenses;  (4)  decrease  the  stringency  of 
the  retum-to-service  testing  for  those 
with  an  active  substance  abuse  disorder; 
(5)  specify  the  duration  of  the 
operational  monitoring  effort  to  avoid 
favoritism  by  supervisors;  (6)  modify  the 
penalty  for  failing  knowledge  or  skill 
exams;  (7)  clarify  the  appHcation  of 
FRA's  revocation  sections;  and  (8)  alter 
the  rule  to  preclude  one  railroad  from 
revoking  certification  based  on  a 
revocation  action  of  another  railroad. 
The  ASLRA  petition  seeks  a  result 
similar  to  that  requested  by  AAR  and 
BLE  for  three  issues.  The  ASLRA 
requests  may  be  summarized  as  follows: 

(1)  Permit  some  interchange  operations 
to  occur  without  triggering  compliance 
with  the  joint  operations  requirements; 

(2)  clarify  the  duty  of  small  railroads  to 
have  EAP  counselor  evaluations;  and  (3) 
permit  an  alternative  to  written 
knowledge  testing. 

The  Sperry  petition  requests  either  a 
change  in  rule  language  or  interpretive 
guidance  because  Sperry  does  not 
believe  that  its  self-propelled  rail  testing 
cars  are  properly  classified  as 
"locomotives"  or  that  its  operators  need 
to  be  certified  engineers. 

Finally,  a  concerned  citizen  seeks 
changes  or  guidance  which  he  styled  a 
petition  for  reconsideration.  The 
concerned  citizen's  issues  may  be 
summarized  as  follows:  (1)  How  an 
individual  finds  out  what  educational 
effort  is  going  to  be  provided  by  his  or 
her  certifying  railroad;  (2)  whether  FRA 
can  provide  explanation  of  or  further 
action  about  the  establishment  of 
safeguards  for  assuring  that  supervisors 
are  knowledgeable  and  have  reasonable 
test  criteria;  (3)  moderate  the  harshness 
of  the  periods  of  ineligibility  as  well  as 
the  civil  penalty  dollar  amounts  for  rule 
noncompliance;  and  (4)  require 
railroads  to  provide  reliable  data  on 
train  make-up  and  maximum  speeds. 

FRA's  Overall  Response  to  the  Petitions 

Many  of  the  issues  raised  by  the 
petitions  for  reconsideration  can  be 
resolved  by  providing  interpretive 
guidance.  To  the  degree  that  it  can.  FRA 
is  providing  the  requested  explanations 
in  this  notice.  These  issues  that  can  be 
resolved  in  this  manner  are  addressed 
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below  under  the  heading  "Interpretive 
Guidance." 

Several  issues  unequivocally  involve 
matters  of  substantive  change  to  the 
rule.  As  to  the  substantive  change 
issues,  after  reviewing  the  petitions, 
FRA  decided  to  grant  them  in  part;  deny 
them  in  part;  and  defer  action  on  them 
in  part,  and  so  informed  the  petitioners. 
Final  resolution  of  the  deferred  portions 
will  occiu-  after  FRA  conducts  a 
supplemental  proceeding  permitting  full 
discussion  of  the  relevant  issues. 

In  FRA's  view,  the  various  petitions 
for  reconsideration  raised  the  following 
six  basic  topics  that  involve  questions  of 
substantive  regulatory  change:  (1) 
Application  of  the  rule  to  certain  service 
vehicles;  (2)  application  of  the  rule  to 
certain  types  of  joint  operations;  (3) 
apphcation  of  the  rule  to  certain  specific 
events  involving  operational 
misoonduct;  (4)  compatibility  of  the  rule 
with  current  railroad  practices  for 
electronic  data  storage;  (5)  application 
of  the  rule  to  certain  events  involving 
testing  and  evaluation  of  a  locomotive 
engineer;  (6)  application  of  the 
procedural  provisions  of  the  rule  to 
certain  events  involving  denial  of 
certification  or  suspension  and 
revocation  of  certification.  FRA's 
resolution  of  these  substantive  rule 
matters  is  described  below. 

1.  Application  of  the  Pule  to  Certain 
Service  Vehicles 

In  §  240.7,  FRA  defines  the  vehicles 
which  are  required  to  have  a  certified 
operator  at  the  controls.  That  definition 
employs  wording  that  is  nearly  identical 
to  the  definition  employed  in  49  CFR 
part  229,  which  prescribes  the 
minimum  safety  standards  for 
locomotives.  In  the  preambles  to  both 
the  proposed  rule  and  the  final  rule. 
FRA  noted  that  the  definition  of  a 
locomotive  was  similar  under  both  rules 
and  was  an  expansive  one.  That 
definition  easily  encompasses  the 
thousands  of  vehicles  produced  by 
Electro-Motive  Division  of  General 
Motors  and  General  ElecUic  which  are 
t>'pically  used  to  haul  trains  and  are 
routinely  thought  of  as  locomotives.  It 
also  encompasses  vehicles,  such  as  self- 
propelled  commuter  cars,  which  are  not 
universally  recognized  as  locomotives. 
In  its  preambles.  FRA  provided  specific 
illustrations  of  some  of  the  less  typical 
types  of  equipment  that  would  be 
encompassed  under  the  rule  to  ensure 
that  interested  parties  were  alert  to  the 
broad  reach  of  the  definition. 

Two  of  the  petitions  for 
reconsideration  and  several  of  the 
requests  for  interpretive  guidance 
question  whether  certain  "service 
vehicle"  are  or  should  be  considered 


locomotives  for  the  purposes  of  this 
rule.  The  following  small  group  of 
vehicle  types  have  been  identified  by 
FRA  as  being  problematic:  (1)  Rubber- 
tired  vehicles  outfitted  with  standard 
couplers  and  fi«quently  with  retractable 
rail  wheels  (including  such  multi-modal 
vehicles  denominated  as  trackmobiles) 
which  are  routinely  lised  to  move 
freight  or  passenger  cars  in  car  shop 
areas;  (2)  self-propelled  cranes 
fiwjuently  called  locomotive  or  burro 
cranes  capable  of  hauling  multiple  cars; 

(3)  self-propelled  equipment  such  as 
weed  sprayer  equipment  or  rail  grinding 
equipment,  particularly  consists  that 
have  traditional  products  from  Electro- 
Motive  Division  of  General  Motors  or 
General  Electric  semi-permanently 
attached  to  provide  motive  power;  and 

(4)  rail  bound,  self-pro(>elled  detection 
equipment  including  vehicles  such  as 
those  operated  by  FRA,  Sperry  Rail 
Services,  and  various  railroads  for 
measuring  track  geometry  and  detecting 
the  presence  of  metallurgical  flaws  in 
rails. 

In  drafting  its  proposed  and  final 
rules.  FRA's  basic  premise  was  that 
Congress  contemplated  an  all- 
encompassing  regulatory  scheme.  Thus, 
FRA's  responsibility  was  to  construct  a 
regulatory  scheme  broad  enough  to 
encompass  the  operation  of  all  vehicles 
that  can  be  legitimately  thought  of  as 
"locomotives."  Interested  parties  clearly 
did  not  fully  recognize  the  potential 
application  of  these  quahfication 
standards  to  the  operators  of  such 
service  vehicles  despite  preamble 
discussion  of  this  issue.  Consequently, 
they  did  not  comment  at  all  or  provided 
only  limited  expression  of  their  views 
on  this  aspect  of  the  rule.  Prior  to  taking 
action  to  resolve  this  issue,  FRA 
believes  that  interested  parties  should 
be  given  another  opportunity  to 
comment.  Therefore,  FRA  is  deferring  a 
decision  on  whether  to  consider  these 
four  types  of  vehicles  to  be  locomotives 
for  the  purposes  of  this  rule  and  issuing 
a  notice  of  proposed  rulemaking  to 
solicit  views  on  this  issue.  That  notice 
of  proposed  rulemaking  will  appear  in 
a  future  issue  of  the  Federal  Register 
and  contains  a  more  expansive 
discussion  of  this  issue.  Until  that 
supplemental  proceeding  is  completed, 
FRA  will  not  enforce  the  rule  as 
applying  to  the  operators  of  these  four 
types  of  vehicles  identified  above. 

It  should  be  noted  that  in  FRA's  view, 
application  of  the  rule  to  a  number  of 
other  types  of  service  vehicles  that  the 
AAR  petition  also  identified  does  not 
require  substantive  rule  change. 
Apphcation  of  the  rule  to  these  vehicles 
can  be  resolved  through  interpretation. 


and  they  are  discussed  in  the  section  on 
interpretive  guidance  below. 

2.  Application  of  the  Rule  to  Specific 
Types  of  Joint  Operations 

As  the  result  of  contractual 
arrangements  or  legally  binding 
directives  issued  by  governmental 
institutions,  a  locomotive  being 
operated  by  one  entity  may  be 
authorized  to  traverse  the  railroad  track 
of  another  entity.  Section  240.7  defines 
all  arrangements  as  "joint  operations." 
To  facilitate  implementation  of  joint 
operation  arrangements,  FRA  permits 
{see  §  240.225  and  §  240.227}  one 
railroad  to  rely  on  the  qualification 
determinations  reached  by  another 
railroad,  including  determinations 
rendered  in  compliance  with  provisions 
of  the  law  of  a  foreign  country.  Two  of 
the  petitions  for  reconsideration  and 
several  requests  for  interpretive 
guidance  have  identified  the  following 
three  distinct  matters  related  to  these 
provisions:  (a)  Minimally  overlapping 
operations;  (b)  certification  of 
locomotive  engineers  by  non-raib-oad 
corporations;  and  (c)  qualifications 
requirements  of  other  countries. 

(a)  Minimal  Joint  Operations 

The  issue  here  is  the  degree  to  which 
FRA  will  permit  the  conduct  of  minimal 
movements  over  "foreign"  line  track 
vvithout  deeming  such  activity  to  be 
"joint  operations."  Large  railroads  are 
concerned  about  situations  in  which 
two  railroad  companies  are  involved  in 
overlapping  operations  only  to  the 
extent  of  delivering  or  retrieving  cars 
from  a  track  designated  as  the  location 
for  placing  cars  intended  to  be 
transferred  fi-om  one  railroad  to  another. 
The  concern  involves  the  need  for  data 
exchanges  and  dual  certifications  being 
triggered  by  use  of  the  same  track  for  the 
simple  interchange  of  freight  cars. 

The  second  variant  of  the  minimal 
overlap  problem  involves  small 
railroads.  For  small  railroads  that 
venture  onto  the  tracks  of  a  large 
railroad,  the  data  exchange  problem  is 
overshadowed  by  the  fear  that  some  of 
the  large  railroads  will  hold  the  small 
railroad's  engineers  to  excessively  high 
standards,  including  possible  demands 
for  attendance  at  costly  educational 
sessions.  Small  railroads  also  seem 
concerned  that  considering  such 
movements  as  "joint  operations"  under 
this  rule  will  serve  to  negate  the  partial 
exclusion  from  the  requirements  of 
FRA's  alcohol  and  drug  control  program 
contained  in  part  219.  In  that  rule.  FRA 
devised  a  limited  exclusion  from  its 
testing  requirements  for  railroads  with 
15  or  less  employees  provided  that  the 
small  railroad  does  not  operate  on  the 
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track  of  another  railroad  or  otherwise 
engage  in  joint  operations,  except  as 
necessary  for  the  purpose  of  interchange 
(see  49  CFR  219.3(b)(2)). 

As  discussed  below,  the  is.sue  of 
minimally  overlapping  joint  operations 
is  confined  to  situations  involving 
operations  by  certified  engineers  of  two 
different  railroads.  It  does  not  extend  to 
situations  involving  operations  by  non- 
certified  locomotive  operators  such  as 
those  working  for  industries  or 
contracting  companies. 

FRA  's  Response 

FRA's  current  provision  concerning 
"joint  operations"  starts  with  the 
premise  that  whenever  two  railroads  are 
using  the  same  general  system  track 
both  the  visitor  and  the  host  need  to 
know  that  the  certified  locomotive 
engineers  from  the  visiting  entity  are 
knowledgeable  about  the  operating  rules 
of  the  host  railroad.  As  the  scope  of  the 
overlapping  operations  expands,  the 
more  critical  that  need  becomes.  On 
further  reflection.  FRA  agreed  that  it 
should  revisit  the  question  of  evaluating 
whether  any  particular  overlapping 
operation  can  be  deemed  sufficiently 
minimal  that  the  movement  should  not 
trigger  compliance  with  the  "joint 
operations"  provisions  of  this  rule. 

FRA  agrees  with  the  proposition  that 
there  can  be  some  situations  that 
present  a  very  low  risk  of  a  human- 
factor-caused  accident  attributable  to 
lack  of  knowledge  of  another  railroad's 
operating  rules  on  the  part  of 
locomotive  engineers.  In  such  settings, 
the  safety  risk  being  attenuated  by 
compliance  with  the  provisions  of  this 
regulation  does  not  warrant  the 
imposition  of  the  attendant  burdens. 
Rather  than  provide  guidance  to 
railroads  about  how  it  views  particular 
operations,  as  contemplated  under  its 
initial  rule,  FRA  is  revising  the  rule  to 
provide  a  regulatory  description  of  the 
factual  settings  that  FRA  considers  the 
types  of  operations  with  limited 
accident  risk  that  justify  exclusion. 

The  critical  attributes  of  such  a  factual 
setting  are  that  the  operations  occur  at 
low  speed  on  an  auxiliary  track:  the 
operations  on  the  auxiliary  track  involve 
limited  potential  for  conflicting 
movements;  and  the  distances  traveled 
are  short.  FRA  notes  that  the 
simultaneous  presence  of  all  of  these 
factors  does  not  have  any  bearing  on 
FRA's  jurisdiction  over  such  general 
system  operations.  Rather,  these  factors 
indicate  only  a  situation  where  safety 
does  not  require  the  application  of  a 
particular  regulatory  provision.  A  more 
detailed  explanation  of  FRA's  views  on 
this  subject  is  contained  in  the  section- 
by-section  analysis  below. 


(b)  Certification  by  Incidental  Train 
Operators 

The  second  matter  involves  the  ability 
of  business  entities  that  are  not 
traditional  railroads  to  qualify  their  own 
employees  under  this  rule.  Although  it 
is  not  'Entirely  clear  from  the  AAR 
petitirn,  it  appears  that  FRA  is  being 
asked  to  explicitly  permit  business 
entities  that  have  contractual 
relationships  with  traditional  railroads 
to  perform  their  own  certification 
activities. 

In  part,  the.issue  appears  to  involve 
activities  at  industrial  facilities  in  which 
industrial  plant  locomotives  briefly  exit 
the  confines  of  their  facility.  Merely 
exiting  the  plant,  which  is  generally 
being  done  for  interchange  purposes, 
triggers  the  need  to  have  otherwise 
exempt  engineers  comply  with  this 
regulation.  Self-certification  by  such 
businesses  could  be  used  to  reduce 
railroad  responsibilities  to  certify 
industry  employees  who  operate  over 
the  railroad's  trackage  under  a  variety  of 
contractual  arrangements. 

To  the  degree  that  a  business'  rail 
operations  are  conducted  exclusively 
within  a  self-contained  plant  or 
industrial  facility,  those  operations  have 
not  been  the  subject  of  FRA's  exercise 
of  its  full  statutory  authority  (see 
Appendix  A,  49  CFR  part  209  for  an 
extended  discussion  of  this  topic). 
However,  when  that  industrial  operator 
performs  routine  operations  on  track 
that  is  part  of  the  general  system,  those 
general  system  operations  are  subject  to 
FRA's  exercise  of  its  safety  jurisdiction. 

Although  such  general  system 
operations  are  usually  incidental,  the 
degree  to  which  such  industrial 
operations  traverse  the  general  system 
can  cover  a  wide  spectrum.  Most  of  the 
situations  that  FRA  is  aware  of  entail 
operations  in  which  an  industry 
locomotive  will  venture  beyond  the 
confines  of  the  facility  for  distances  as 
short  as  100  feet  and  at  inft-equent 
intervals  such  as  less  than  one  time  per 
week.  The  purpose  of  such  isolated 
movement  normally  is  to  place  or 
retrieve  one  or  more  freight  cars  from  a 
single  auxiliary  track. 

Although  it  has  not  frequently 
encountered  such  settings,  FRA  believes 
that,  in  some  instances,  an  industry 
might  send  its  locomotive  beyond  the 
confines  of  the  facility  for  distances  of 
several  miles  and  will  venture  that  far 
several  times  on  the  same  day  and 
repeat  that  activity  with  some 
frequency.  Generally,  the  purpose  of 
such  movements  tends  to  be  to  place  or 
retrieve  freight  cars  from  various  tracks. 

The  second  situation  in  which 
business  self-certification  could  be 


useful  are  instances  in  which  railroads 
routinely  contract  with  companies  to 
operate  company  "service  vehicles" 
(while  providing  inspection  or 
maintenance  activities)  and  instances  in 
which  railroads  contract  for  the 
operation  of  special  ventures  like 
excursion  or  dinner  train  service.  If 
sanctioned,  contractor  self-certifications 
would  enable  contractor  engineers  to 
operate  on  multiple  railroads  with  only 
a  pilot  to  provide  localized  information. 
In  addition  to  the  benefits  of  reduced 
railroad  responsibilities  and  operational 
freedom  for  contractors,  there  may  be 
other  reasons  why  railroads  and 
contractors  would  want  to  have 
business  self-certification.  For  example, 
the  design  of  control  devices  for  some 
contractor  equipment  could  be 
significantly  different  from  that  of  a 
typical  locomotive  and  thus  the 
contractor  would  be  better  prepared  to 
discharge  the  responsibilities  of 
determining  the  knowledge  and  skill  of 
its  operators. 

FRA 's  Response 

FRA  denied  the  portion  of 
reconsideration  request  seeking 
modification  of  the  rale  to  permit 
certification  of  locomotive  engineers  by 
contractors  or  other  entities  that 
incidently  conduct  rail  operations  on 
the  general  system.  No  modification  of 
the  rule  is  nocessax)'.  A  recent  clarifying 
amendment  to  the  Federal  Railroad 
Safety  Act  of  1970  (see  45  U.S.C.  209. 
as  amended  by  Pub.  L.  No.  102-365) 
makes  clear  that  FRA  has  statutory 
jurisdiction  over  all  entities  that  may 
affect  railroad  safety.  Moreover,  any 
contractor  or  business  entity  that 
conducts  rail  operations  on  the  general 
system  is  included  within  the  current 
rule's  applicability  provision.  Thus, 
such  entities  can  simply  accept  their 
status  as  a  railroad  and  proceed  to 
comply  with  this  regulation.  If,  because 
of  the  limited  nature  of  its  operations, 
one  of  these  incidental  train  operator 
railroads  believes  there  are 
circumstances  that  warrant  the  j:ranling 
of  a  waiver  of  compliance  with  these 
qualification  standards,  an  exemption 
may  be  sought  as  provided  for  under 
FRA's  procedural  regulations  (see  49 
CFR  part  211).  Of  course,  any  waiver 
petition  would  have  to  be  decided  on  its 
own  merits  and  a  determination  made 
as  to  whether  granting  a  waiver  of 
compliance  would  be  consistent  with 
rail  safety  and  in  the  public  interest. 

Any  business  entity  that  is  troubled 
by  the  prospect  of  having  to  comply 
with  this  rule  or  to  seek  a  waiver  of 
compliance  still  has  several  options. 
The  entity  can  elect  to  cease  operations 
on  the  general  system  and  thereby  avoid 
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the  application  of  this  rule.  Even  if  the 
business  entity  elects  to  continue 
general  system  operations,  compliance 
with  this  rule  can  be  achieved  by  having 
the  host  railroad  certify  any  of  the 
industry's  locomotive  operators  who 
will  perform  service  on  the  railroad's 
tracks. 

(c)  Quahfications  Requirements  of  Other 
Countries 

The  final  aspect  of  this  set  of  issues 
involves  requests  to  alleviate  problems 
associated  with  certification  for 
operations  conducted  in  proximity  to 
the  border  with  Mexico  and  the  wisdom 
of  devising  a  scheme  analogous  to  that 
afforded  for  the  operations  proximate  to 
the  border  with  Canada.  FRA's  rules 
provide  in  $240,227  for  recognition  of 
qualification  determinations  made  in 
accordance  with  directives  enacted  by 
foreign  countries.  As  discussed  in  the 
preambles  to  its  proposed  and  final 
rules,  the  provision  is  directly 
applicable  to  the  qualification 
determinations  m.ade  in  accordance 
with  a  Canadian  regulatory  schema 
previously  adopted  by  the  Canadian 
Transport  Commission  and  now 
administered  by  Transport  Canada.  FRA 
did  not  include  a  preamble  discussion 
about  recognition  of  Mexican 
qualification  determinations  because,  at 
present,  there  is  no  analogous 
governmental  scheme  for  regulating  the 
qualifications  of  Mexican  locomotive 
engineers.  One  petition  for 
reconsideration,  however,  requests  that 
FRA  devise  an  analogous  provision  for 
evaluating  the  qualifications  of  Mexican 
engineers. 

FRA 's  Response 

FRA  denied  this  aspect  of  the  AAR's 
reconsideration  request  since  no  rule 
change  is  required.  The  existing 
provision  allows  for  recognition  of 
qualification  decisions  made  by 
Mexican  railroads  if  those  decisions  are 
reached  in  accordance  with  a  standard 
governmental  licensing  system 
sponsored  by  the  Mexican  government. 
FRA  data  show  that,  at  present,  there  are 
no  significant  operations  conducted  in 
the  United  States  by  Mexican  railroads. 
If  there  is  a  jneed  for  qualified  Mexican 
railroad  engineers  at  the  Hmited  number 
of  locations  where  the  minimal  cross- 
border  operations  do  occur,  a  railroad 
can  comply  with  this  rule  by  electing  to 
certify  such  locomotive  engineers  in 
accordance  with  this  rule. 

3.  Application  of  the  Rule  to  Events 
Involving  Operational  Misconduct  by  a 
IxKomotive  Engineer 

Effective  January  1,,  1992,  railroads 
were  required  to  issue  and  operators  of 


locomotives  to  possess,  certificates 
which  identify  operators  as  individuals 
deemed  qualifiea  to  be  locomotive 
engineers  under  the  grandfathering 
provisions  of  §  240.201.  Once  the  date 
for  a  railroad's  implementation  of  its 
formal,  FRA-approved  certification 
program  has  passed,  candidates  for 
certification  or  recertification  are 
required  under  §240.111  and  §240.113 
to  seek  data  concerning  their  prior 
safety  conduct  as  operators  of  motor 
vehicles  and,  if  they  have  changed 
railroads,  as  operators  of  locomotives. 
Those  prior  safety  data  must  then  be 
evaluated  by  the  railroad  from  which 
the  person  is  seeking  certification. 
Section  240.217  precludes  a  railroad 
from  relying  on  safety  conduct  data  that 
are  untimely  and  specifies  the  currency 
requirements  for  different  types  of  data. 
Section  240.117  contains  the  criteria  for 
hew  a  railroad  will  handle  several  kinds 
of  operational  misconduct  by  a 
locomotive  engineer  and  provides  for 
mandatory  loss  of  eligibility  to  hold 
certification  if  an  engineer  is  found  to 
have  engaged  in  such  misconduct. 
Section  240.119  contains  an  analogous 
set  of  provisions  that  contain  criteria  for 
how  a  railroad  will  consider  data 
indicating  substance  abuse  disorders 
and  noncompliance  with  FRA's  alcohol 
and  drug  control  regulations. 

Four  of  the  petitions  for 
reconsideration  address  the  following 
related  areas:  (a)  The  responsibility  of 
certification  candidates  and  railroads 
when  data  concerning  prior  conduct  are 
being  sought;  and  (b)  railroad  response 
to  data  concerning  operational 
misconduct,  including  compliance  with 
FR.\'s  alcohol  and  drug  rules. 

(a)  Responsibilities  in  Connection  With 
Prior  Safety  Conduct  Data 

The  first  issue  involves  difficulties 
that  may  arise  during  the  process  of 
obtaining  data  concerning  prior 
conduct.  The  initial  problem  posed  to 
FR,\  is  the  need  for  a  lime  limit  within 
which  a  candidate  for  certification  or 
recertification  must  initiate  his  or  her 
request  to  the  appropriate  motor  vehicle 
licensing  agencies  and  to  a  prior 
railroad  employer  for  data  concerning 
prior  safety  conduct.  FRA  imposes  a 
duty  on  railroads  to  look  at  current  data 
and  so  has  established  time  constraints 
within  which  a  railroad  must  make  all 
aspects  of  its  formal  determinations.  For 
example,  a  railroad  cannot  rely  on  a 
skill  or  knowledge  examination 
administered  more  than  a  year  before 
the  date  of  its  certification  decision. 
Railroads  appear  to  be  concerned  that 
the  absence  of  any  time  constraint 
within  which  the  locomotive  engineer 
must  initiate  his  or  her  request  for  prior 


safety  conduct  data  could  result  in 
untimely  receipt  of  that  information. 
Thus,  a  railroad  would  be  confironted 
with  several  difficult  choices.  It  could 
proceed  to  make  a  determination  in  the 
absence  of  data  by  treating  the  missing 
data  as  presumptively  prejudicial  or 
presumptively  favorable  or  it  could  wait 
for  delivery  and  possibly  have  to  start 
the  evaluation  process  over  to  cure 
problems  with  the  timeliness  of  other 
data. 

AAR  suggests  that  FRA  revise  the  rule 
to  establish  a  deadline  by  which  a 
certification  candidate  shall  initiate  the 
relevant  requests  for  data.  BLE  has  a 
related  concern  since  certification 
candidates  cannot  compel  either  motor 
vehicle  licensing  agencies  or  former 
railroad  employers  to  act  in  a  timely 
fashion.  Thus,  a  certification  candidate 
could  be  confronted  with  an  inability  to 
comply  with  the  requirements  of  the 
rule  either  because  a  former  employer  or 
a  state  agency  failed  to  act  in  a  timely 
fashion  or  failed  to  respond  at  all.  BLE 
suggests  FRA  modify  the  rule  to  excuse 
the  certification  candidate  in  such 
instances.  Finally,  AAR  is  concerned 
that  the  duty  of  a  railroad,  which 
previously  employed  a  certification 
fandidate.  to  supply  data  concerning 
the  candidate  presents  questions  of 
whether  a  railroad  has  been  placed  in  an 
untenable  position.  Arguably,  a  railroad 
that  fails  to  furnish  data  opens  itself  to 
civil  penalty  liability  while  a  railroad 
that  does  furnish  data  opens  itself  to 
potential  liability  for  defaming  an 
engineer  when  that  railroad  submits 
adverse  data.  Thus,  to  AAR  it  appears 
that  FRA  should  act  to  absolve  railroads 
from  at  least  one  of  these  potential 
liability  exposures. 

FRA 's  Response 

Sections  240.111  and  240.113  obligate 
certification  candidates  to  seek  data 
concerning  their  prior  conduct  fi-om 
motor  vehicle  licensing  agencies  and 
prior  railroad  employers.  FRA  denied 
AAR's  request  that  FRA  modify  those 
provisions  to  include  a  time  co:;straint 
within  which  the  candidate  riiust 
initiate  action  to  fulfill  his  or  her 
responsibility  under  the  rule.  FRA  does 
not  see  the  necessity  for  establishing 
such  a  provision.  In  FR.\'s  view  a 
certification  candidate  has  no  clearly 
discernible  motive  for  attempting  to 
frustrate  timely  receipt  of  the  data.  A 
certification  candidate  who  fails  to  seek 
the  data  risks  being  denied  the  very 
status  being  sought.  Even  a  raih-oad  that 
holds  a  contrary  view  on  candidate 
motivation  is  capable  of  designing  its 
implementation  program  to  guard 
against  such  a  contingency.  Thus,  FR,\ 
has  concluded  there  is  no  need  for 
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Federal  regulatory  intervention  on  the 
railroads'  behalf. 

Similarly,  ERA  denied  the  BLE's 
request  that  these  sections  be  modified 
to  include  a  provision  exonerating  a 
certification  candidate  who  complies 
with  the  section  but  fails  to  elicit  the 
desired  data.  The  apparent  assumption 
of  BLE  is  that  individual  certification 
candidates  are  being  held  responsible 
for  assuring  that  state  licensing  agencies 
or  prior  employers  respond  in  a  timely 
fashion.  Moreover,  BLE  apparently  fears 
that  locomotive  engineers  are  at  risk  that 
FRA  will  seek  to  impose  civil  penalties 
against  individuals  as  a  way  to  hold 
certification  candidates  accountable  for 
the  inaction  of  the  sources  wilh  the 
data. 

The  regulation  does  not  obligate  the 
candidate  to  obtain  the  data.  It  requires 
that  the  candidate  take  the  steps 
necessary  to  assure  that  the  data  will,  in 
the  ordinary  course  of  events,  be 
transferred  to  the  evaluating  railroad. 
Thus,  FRA  does  not  see  any  need  for 
exculpatory  wording.  For  reasons 
discussed  later  in  the  section-by-section 
analysis,  FRA  is  making  a  technical 
change  to  the  relevant  sections  to  help 
clarify  this  point. 

Finally,  FRA  denied  the  AAR's 
request  that  railroads  be  absolved  from 
responsibility  for  supplying  data 
concerning  prior  employees  or,  if 
obligated  to  furnish  data,  be  relieved  of 
responsibility  for  any  resulting  libelous 
material  supplied  to  another  railroad. 
FRA  believes  that  AAR,  in  raising  this 
issue,  has  identified  a  weakness  in  the 
aurent  formulation  of  the  rule.  In  the 
NPRM.  FRA  noted  that  it  was  starting 
from  the  premise  that  locomotive 
engineers  rarely  change  employers  and 
that,  when  such  change  occurs, 
railroads  routinely  share  the  desired 
information.  Thus,  FRA  saw  no  need  to 
explicitly  require  railroads  to  furnish 
the  data.  Although  FRA's  NPRM  raised 
this  issue  about  the  need  for  explicit 
regulatory  requirements  to  supply  data 
and  adopted  modified  provisions  in  the 
final  rule  that  appear  to  start  with  the 
proposition  that  raibroads  have  a  duty  to 
supply  such  data  when  requested,  FRA 
did  not  clearly  resolve  whether  the  final 
rule  imposes  that  duty.  Thus,  FRA  is 
making  a  technical  amendment  to  make 
that  duty  explicit.  The  technical  change 
to  clarify  this  point  is  described  in  the 
section-by-section  analysis  below. 

However,  FRA  does  not  think  the 
change  being  requested — insulating 
railroads  from  tort  liability  for 
defamation — is  appropriate.  Locomotive 
engineers  with  a  history  of  unsafe  train 
operation  should  not  be  allowed  to  take 
the  controls  simply  because  of 
reluctance  by  one  railroad  to  share  its 


data  with  another.  FRA  has  rejected  the 
second  prong  of  the  AAR's  request 
because,  regardless  of  the  existence  of 
an  FRA-imposed  duty  to  furnish  data 
under  this  rule.  FRA  wants  true 
information  provided.  Truth  is  a 
complete  defense  in  defamation  actions. 
If  a  railroad  provides  false  information 
under  the  rule,  what  safety  purpose  is 
served  and  why  should  FRA  try  to 
shield  the  railroad  &om  the 
consequences  of  its  action?  Moreover,  if 
railroads  merely  provide  the  required 
factual  information  in  an  accurate 
manner,  there  would  seem  to  be  no 
actionable  offense  that  could  lead  to  a 
tort  action. 

(b)  Railroad  Response  to  Data 
Concerning  Operational  Misconduct 

The  second  issue  involves  possible 
clarification  or  modification  of  the 
manner  in  which  a  railroad  must 
respond  to  data  concerning  operational 
misconduct,  including  compliance  witli 
FRA's  alcohol  and  drug  rules.  This  issue 
includes  the  following  series  of  topics: 
(i)  How  to  respond  to  the  perceived 
harshness  of  the  one  and  five-year  loss 
of  eligibility  consequences  for  repeated 
instances  of  operational  misconduct;  (ii) 
how  to  respond  to  the  perceived 
harshness  of  the  return-to- service 
testing;  and  (iii)  whether  to  clarify  or 
revise  the  duty  to  perform,  and  the 
nature  of,  EAP  evaluations  in  certain 
circumstances. 

(i)  Harshness  of  the  one  and  five-year 
loss  of  eligibility  consequences  for 
repeated  instances  of  operational 
misconduct.  The  first  topic,  the 
perceived  harshness  of  the  loss  of 
eligibility  for  repeated  operational 
misconduct,  involves  the  issue  of 
whether  FRA  has  selected  an 
inappropriate  level  of  remedial  response 
to  such  incidents.  The  topic  includes 
the  issues  of  whether  the  one  and  five- 
year  loss  of  eligibility  intervals  are  too 
lengthy;  whether  the  practice  of  not 
crediting  the  interval  of  time  the 
certificate  is  suspended  prior  to  the 
§  240.307  hearing  is  just;  and  whether 
the  dollar  amounts  reflected  in 
Appendix  A — Schedule  of  Civil 
Penalties  are  too  severe. 

FRA 's  Response 

FRA  denied  the  BLE  and  concerned 
citizen  requests  to  alter  the  ineligibility 
periods  imposed  for  operational 
misconduct.  FRA  is  not  convinced  that 
these  periods  of  ineligibility  or  the 
potential  civil  penalty  amounts  are 
inappropriate  or  harsh.  The  safety 
significance  of  these  operating  rules  is 
indisputable.  Noncompliance  with  the 
operating  rules  incorporated  within 
§  240.117  has  been  the  reported  cause  of 


nearly  5.000  train  accidents  reported  to 
FRA  over  a  ten-year  period.  The  flagrant 
violators  of  these  rules  are  the  persons 
most  likely  to  be  affected  by  these 
provisions.  Moreover,  the  provisions 
accommodate  the  possible  need  to 
temper  the  consequences  of  this  section 
when  the  root  cause  of  the 
noncompliance  is  a  lack  of  education  or 
skill.  In  these  limited  situations  in 
which  civil  penalties  are  applicable  to 
an  engineer's  behavior,  FRA  has  the 
discretion  both  to  forgo  an  enforcement 
action  entirely  or  adjust  the  penalty  to 
fit  the  offense;  the  penalty  schedules  are 
statements  of  policy  from  which  FRA 
can  vary  when  appropriate. 

Implicit  in  the  request  that  FRA 
ameliorate  the  perceived  harshness  of 
the  rule  by  altering  the  duration  of  the 
loss  of  eligibility  interval  is  a  concern 
over  the  events  which  can  trigger  the 
imposition  of  such  ineligibility 
consequences.  That  is  a  concern  which 
FRA  shares  and  is  responding  to  in  an 
interim  manner  in  this  final  rule. 

The  implicit  concern  has  its  roots  in 
the  way  in  which  FRA  designed  the 
provisions  of  §  240.117(e).  In 
formulating  this  regulation,  one  of 
FRA's  objectives  is  to  reduce  accidents 
attributable  to  having  unqualified 
persons  operating  locomotives.  In  FRA's 
view,  individuals  can  be  unqualified 
because  they  lack  knowledge,  skill,  or 
ability  or  because  they  fail  to  employ 
the  knowledge,  skill,  and  ability  which 
they  possess.  While  other  parts  of  the 
rule  are  focused  on  assuring  that  those 
who  lack  knowledge,  skill,  and  ability 
are  not  authorized  to  operate 
locomotives.  §  240.117  is  directed 
towards  preventing  persons  who  are 
unqualified  by  virtue  of  their  failure  to 
employ  their  knowledge,  skill,  or  ability 
when  operating  locomotives.  Section 
240.117  imposes  loss  of  eligibility  for  an 
interval  on  those  who  show  a  lack  of 
qualification  by  failing  to  comply  with 
certain  operating  rules. 

In  selecting  the  misconduct  which 
could  result  in  loss  of  eligibility,  FRA 
began  by  reviewing  its  accident  data 
ba.se.  Since  FRA  seeks  to  prevent  future 
human-factor-caused  accidents,  FRA 
examined  its  data  concerning  such 
accidents.  When  it  reviewed  the 
relevant  data  that  had  been  reported 
over  a  ten-year  interval,  FRA  identified 
five  types  of  safety  rules  that,  when 
locomotive  engineers  failed  to  comply 
with  them,  were  identified  as  either  the 
primary  or  contributing  cause  for  some 
5,000  reported  train  accidents.  Those 
five  types  of  operational  misconduct 
(failure  to  comply  with  signals;  failure 
to  observe  train  speed  constraints; 
failure  to  adhere  to  procedures  for  safe 
use  of  brake  systems;  occupancy  of  track 
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without  authority;  and  nullification  of 
safety  devices)  were  therefore  selected 
as  the  events  that  demonstrated  lack  of 
qualification  and  would  result  in  loss  of 
eligibility  under  this  regulation. 

By  attaching  certification 
consequences  to  these  types  of 
operational  misconduct,  FRA's 
regulation  in  essence  superimposed  a 
new  system  on  the  preexisting  industry 
practices  concerning  the  administration 
of  the  principles  of  industrial  discipline. 
To  some  degree,  the  preexisting 
industrial  discipUne  system  seeks  to 
achieve  objectives  similar  to  FRA's 
regulatory  program  since  the  preexisting 
system  is  intended  to  achieve  worker 
compliance  with  a  variety  of  safety  and 
efficiency  rules.  In  the  process  of 
superimposing  its  certification  system, 
FRA  made  a  number  of  policy  choices 
that  tended  to  emphasize  the 
similarities  between  the  two  systems. 
However,  it  has  become  clear  that, 
with  respect  to  certain  types  of 
operating  rule  violations,  the  current 
rule  does  not  clearly  distinguish  serious 
from  negligible  oftenses.  Railroads, 
believing  themselves  to  be  under  a 
regulatory  mandate  to  take  action  even 
for  offenses  that  might  not  previously 
have  been  the  subject  of  disciplinary 
action,  have  in  some  cases  decertified 
employees  where  FRA  had  not 
anticipated  such  actions.  For  the  most 
part,  these  railroad  actions  have  been 
within  the  letter  of  the  current  law. 
However,  given  the  experience  FRA 
now  has  acquired  and  the  need  to 
prevent  further  revocations  for  offenses 
so  minor  that  FRA  had  not  anticipated 
their  being  the  basis  for  revocation,  FRA 
has  decided  to  act  quickly  to  correct  the 
situation. 

To  eliminate  this  confusion,  FRA  is 
amending  the  provisions  of  §  240.117(e). 
These  amendments  will  bring  §  240.117 
into  greater  conformity  with  more 
detailed  provision  of  §  240.305  which 
establishes  the  types  of  operational 
misconduct  events  that  can  potentially 
resuh  in  the  imposition  of  civil 
penalties  or  disquahfication  from  all 
safety  sensitive  service.  The  changes 
being  made  primarily  affect  the 
proscriptions  concerning  responding  to 
signal. indications;  controlling  train 
speed;  and  use  of  train  brakes.  The 
details  of  the  changes  are  discussed  in 
the  section-by-section  analysis  below. 

The  changes  beLng  made  to 
§  240.117(e)  are  only  an  interim 
measure.  In  the  proposed  rule  that  will 
appear  in  a  future  issue  of  the  Federal 
Register,  FRA  describes  more  extensive 
alterations  that  it  contemplates  making 
to  this  section.  FRA  believes  that  it  is 
possible  to  improve  its  approach  to  this 
issue  and,  to  facilitate  possible 


improvement,  FRA  has  incorporated 
this  topic  in  its  supplemental 
proceeding  thereby  ensuring  further 
public  discussion  of  this  matter. 

(ii)  Harshness  of  the  retum-to-service 
testing.  The  second  topic,  the  perceived 
harshness  of  the  retum-to-service 
testing,  involves  the  question  of  whether 
the  requirement  that  no  fewer  than  six 
alcohol  and  six  drug  tests  be  conducted 
within  the  first  12  months  after  a 
locomotive  engineer  is  returned  to 
service  is  appropriate.  Arguably,  the  less 
stringent  retum-to-service  provisions  of 
FRA's  alcohol  and  drug  mles  that  apply 
to  other  rail  workers  should  be  adequate 
for  locomotive  engineers. 

FRA's  Response 

FRA  denied  the  BLE  request  to 
remove  what  the  BLE  perceives  to  be 
unnecessarily  stringent  aspects  of  the 
retum-to-service  testing  of  locomotive 
engineers  with  an  active  substance 
disorder.  Section  240.119  provides  for  a 
minimum  of  6  alcohol  and  6  dmg  tests 
during  the  first  12  months  after  a 
locomotive  engineer  is  returned  to 
service.  Unquestionably,  these 
provisions  are  more  stringent  than  those 
contained  in  §  219.104  of  FRA  rules  to 
control  alcohol  and  substance  abuse. 
The  provisions  of  this  mle  reflect  FRA's 
maturing  views  about  the  appropriate 
criteria  for  retum-to-service  testing  and 
FRA  has  proposed  revision  of  the 
analogous  criteria  in  part  219  to  bring 
that  mle  into  conformity  with  the 
approach  taken  in  this  mle  (see 
December  15, 1992  issue  of  Federal 
Register  (57  FR  59588)). 

(iii)  The  duty  to  perform,  and  the 
nature  of.  EAP  evaluations  in  certain 
circumstances.  The  third  topic  involves 
questions  concerning  the  duty  to 
perform  and  nature  of  EAP  evaluations. 
Apparently  because  FRA  did  not 
propose  to  include  a  definition  for  the 
phrase  "active  substance  abuse 
disorder,"  the  BLE  perceived  this 
definition  as  both  a  surprising  new 
concept  and  a  confusing  one.  The 
ASLRA  was  concerned  that  FRA  was 
requiring  the  performance  of  an  EAP 
evaluation  each  Ume  a  locomotive 
engineer  is  certified  or  recertified. 

FRA 's  Response 

FRA  granted  the  ASLRA  petition 
concerning  clarification  of  whether  FRA 
was  requiring  the  performance  of  an 
EAP  evaluation  each  time  a  locomotive 
engineer  is  certified  or  recertified.  FRA 
is  not  requiring  EAP  evaluations  unless 
there  is  some  reason  to  think  that  the 
certification  candidate  may  have  a 
substance  abuse  disorder.  Typically, 
that  concern  will  be  triggered  by  receipt, 
during  the  certification  eligibility 


review  process,  of  motor  vehicle  driving 
records  showing  detection  of  potential 
substance  abuse  incidents.  FRA  agrees 
that  the  current  wording  of  §  240.119  is 
not  a  model  of  clarity  on  that  point. 
Thus.  FRA  granted  the  ASLRA  request 
and  is  changing  the  provisions  of  this 
section  to  clarify  its  intent. 

Finally.  FRA  'denied  the  BLE  petition 
for  reconsideration  conceming  Uie 
nature  of  the  EAP  evaluation.  BLE 
objected  to  FRA's  use  of  the  term 
"active  substance  abuse  disorder"  in  the 
final  mle  on  the  grounds  that  the  phrase 
was  not  in  the  proposed  mle  and  is 
subject  to  interpretation. 

Use  of  the  term  in  the  final  rule  is 
clearly  within  the  scope  of  the  issues 
raised  in  FRA's  proposed  mle.  The 
proposed  mle  addressed  the  various 
issues  conceming  substance  abuse 
disorders  and  their  relevance  to 
permitting  a  person  to  be  deemed 
qualified  to  operate  a  locomotive.  For 
example,  proposed  §  240.59  contained  a 
formulation  tnat  is  very  similar  to  FRA's 
alcohol  and  dmg  control  regulation 
which  expresses  this  idea  in  terms  of  a 
person  being  affected  by  a  psychological 
or  chemical  dependence  or  by  some 
other  identifiable  and  treatable  mental 
or  physical  disorder  involving  the  abuse 
of  alcohol  or  dmgs  as  a  primary 
manifestation.  The  use  of  the  term 
"active  substance  abuse  disorder"  is 
essentially  a  reformulation  of  the  FRA's 
proposed  qualification  criteria  that 
better  captures  the  essence  of  the 
problem  and  FRA's  provisions  for 
resolving  the  matter.  Indeed,  the 
primary  difference  between  the  §  240.7 
definition  and  other  FRA  regulatory 
descriptors  reflects  the  effort  to 
differentiate  between  whether  a  disease 
such  as  alcoholism  is  currently  having 
an  adverse  effect,  is  dormant,  or  is 
under  control.  Moreover,  the  use  of  the 
phrase  maintains  the  compatibility  of 
this  mle  and  the  provisions  of  part  219. 

4.  Application  of  the  Rule  to  Current 
Railroad  Practices  for  Storing  Data 
Electronically 

In  §  240.215.  FR.\  requires  raihoads  to 
retain  the  relevant  information  that 
supports  their  certification 
determinations.  Railroads  with  sizable 
numbers  of  locomotive  engineers  will 
have  an  extensive  amount  of 
information  to  retain  since  the  mles 
covers  medical  data,  educational  data, 
knowledge  and  skill  testing  data,  prior 
safely  conduct  data,  and  data  covering 
various  program  administration  details. 

The  AAR  s  petition  for 
reconsideration  requests  that  FRA  revise 
or  clarify  the  mle  to  authorize  tlie  use 
of  electronic  formats  to  store  required 
data.  The  issue  here  is  the  ability  of 
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railroads  to  substitute  an  electronic 
format  for  written  or  paper  records. 
Such  electronic  formats  permit 
computerized  handling  of  data  with  all 
of  the  attendant  benefits  rather 
continuing  reliance  on  traditional 
recordation  of  information  on  paper. 
Many  railroads  apparently  infer,  from 
the  fact  that  the  rules  only  give  explicit 
authority  to  keep  their  lists  of  certiHed 
locomotive  engineers  electronically,  that 
FRA  has  precluded  them  from  keeping 
the  other  data  in  the  same  electronic 
medium.  Some  railroads  have  read  the 
rule  as  permitting  broad  scale  electronic 
data  storage  provided  FRA  had  given  its 
approval. 

FRA  agrees  with  the  petitioner's  basic 
premise  that  storage  of  data  in  an 
electronic  format  should  be  permitted 
under  this  rule.  Although  the  existing 
provisions  do  not  necessarily  preclude 
the  use  of  that  methodology,  the 
wording  of  the  rule  focuses  its  only 
discussion  of  electronic  formatting  of 
data  on  the  keeping  of  lists  and  requires 
FRA  approval  before  it  can  be 
implemented.  As  noted,  this  has 
generated  some  confusion.  In  part,  the 
confusion  involves  the  fact  that  this  rule 
did  not  fully  confront  several  aspects  of 
the  distinct  problems  posed  by 
electronic  data  storage. 

In  sanctioning  use  of  electronic 
storage  of  data  FRA  needs  to  assure  that 
use  of  electronic  data  formats  does  not 
become  an  obstacle  to  performance  of  its 
monitoring  and  compliance  activities. 
Related  to  this  is  FRA's  need  to  have 
some  control  over  the  location  where 
the  lists  of  certified  locomotive 
engineers  will  be  on  file. 

FRA's  approval  process  is  one  way  to 
address  both  aspects  of  the  problems 
just  discussed.  However,  in  reviewing 
requests  for  guidance  from  several 
railroads  that  have  already  sought  FRA 
approval  for  broad  scale  electronic  data 
storage,  FRA  has  concluded  that  the 
widespread  use  of  smaller  computers 
could  lead  to  approval  requests  ^m 
virtually  all  railroads  so  as  to  assure 
literal  compliance  with  the  rule. 

FRA  granted  this  portion  of  the 
petition  for  reconsideration  and  is 
making  an  interim  modification  of  the 
rule  to  explicitly  permit  the  use  of 
electronic  data  storage.  In  granting 
reconsideration,  FRA  is  revising  the 
provisions  of  §  240.215  to  assure  that 
railroads  will  employ  electronic  storage 
systems  that  do  not  hinder  or  frustrate 
FllA's  compliance  and  enforcement 
activities,  "rhe  revised  section 
specifically  requires  that  the  data 
storage  systems  meet  a  relatively  simple 
set  of  performance  criteria.  This  is 
discussed  further  in  the  section-by- 
section  analysis  below.  Since  the 


approval  process  remains  relevant  to 
access  to  some  railroads'  lists  of 
certified  locomotive  engineers,  that 
aspect  of  this  provision  has  been 
retained. 

FRA's  change  to  §  240.115  is  only  an 
interim  solution.  In  the  proposed  rule  to 
be  published  elsewhere  in  a  future  issue 
of  tJie  Federal  Register,  FRA  solicits 
comments  on  a  more  detailed  and 
structured  approach  to  this  issue. 

5.  Application  of  the  Rule  to  Events 
Involving  Testing  and  Evaluation  of  a 
Locomotive  Engineer's  Knowledge  or 
Skills 

In  §  240.105,  FRA  established  criteria 
for  the  selection  of  individuals  who 
would  be  designated  as  supervisors  of 
locomotive  engineers.  A  railroad  is 
required  to  examine  a  certified  engineer 
who  is  a  candidate  for  supervisor  to 
determine  that  the  person:  Knows  the 
requirements  of  these  rules;  can 
appropriately  test  and  evaluate  the 
knowledge  and  skills  of  locomotive 
engineers;  and  has  the  necessary 
supervisory  experience  to  prescribe 
appropriate  remedial  action  for  noted 
deficiencies.  In  §240.127,  FRA  requires 
that  certification  candidates 
demonstrate  to  a  designated  supervisor 
of  locomotive  engineers  the  skills 
necessary  to  operate  a  locomotive  or 
train  by  successful  passage  of  a  skills 
performance  test.  In  that  section,  the  test 
criteria  include  a  requirement  that  the 
duration  of  the  test  be  of  sufficient 
length  to  permit  effective  evaluation  of 
the  person's  ability  to  operate  trains.  In 
§  240.209  and  §  240.211,  FRA  prohibits 
railroads  from  permitting  those  who  fail 
either  knowledge  or  skills  certification 
tests  bom  serving  as  a  locomotive  or 
train  service  engineer  until  the  person 
has  achieved  a  passing  score. 

Four  of  the  petitions  for 
reconsideration  address  the  following 
subject  areas:  (a)  FRA's  exercise  of  a 
greater  degree  of  control  over  the 
designated  supervisor's  skill  level  and 
the  duration  of  skills  tests  such  a  person 
will  administer;  (b)  railroad  latitude  to 
orally  conduct  knowledge  exams  for 
those  with  literacy  problems;  and  (c)  the 
need  to  rethink  the  perceived  harsh 
consequences  prescribed  for  failing  a 
knowledge  or  skill  test. 

(a)  Supervisory  Skill  Levels  and  Skills 
Test  Ehiration 

The  first  issue,  whether  FRA  should 
exercise  a  greater  degree  of  control  over 
the  designated  supervisor's  skill  level 
and  establish  a  minimum  duration  for 
the  skills  performance  test,  involves  a 
basic  concern  over  the  competency  of 
those  who  will  sit  in  judgement  of 
locomotive  engineers'  skill  levels.  The 


fear  is  that  railroads,  having  been  given 
a  degree  of  discretion  when  selecting 
persons  as  supervisors  instead  of  being 
compelled  to  choose  among  individuals 
who  had  acquired  extensive  field 
experience,  will  select  imqualified 
individuals.  The  other  aspect  of  this  fear 
is  that,  regardless  of  the  competency  of 
the  supervisor,  there  is  a  need  to  have 
specified  uniform  minimum  duration 
for  skill  tests  to  minimize  the  risks  of 
improper  testing. 

FRA 's  Response 

FR.\  denied  the  BLE  request  to 
establish  a  minimum  experience  level 
for  super\isors.  The  rule  establishes  a 
framework  for  assuring  that  persons 
selected  to  be  supervisors  of  locomotive 
engineers  will  be  competent.  FRA 
requires  that  candidates  for  supervisor 
must  be  certified  engineers,  thereby 
assuring  that  these  individuals  possess 
an  equivalent  degree  of  knowledge, 
skill,  and  ability  before  they  can  even  be 
considered  eligible  to  be  a  supervisor.  In 
addition,  the  candidate  must 
demonstrate  that  he  or  she  has  the 
knowledge,  skill,  and  ability  to  be  an 
effective  supervisor  of  engineers  which 
includes  the  capacity  to  effectively  test, 
evaluate,  and  prescribe  appropriate 
remedial  action  for  notecf  deficiencies. 
The  mechanics  of  how  each  railroad 
will  evaluate  its  candidates  for 
supervisor  is  to  be  explained  in  each 
railroad's  program  and  those  programs 
must  be  submitted  to  FRA  for  review. 
Thus,  if  a  railroad  has  inadequate 
criteria  for  evaluating  candidates  or  if 
the  railroad  selects  a  person  to  be  a 
supervisor  who  fails  to  meet  those 
criteria,  the  rules  currently  provide  an 
adequate  basis  for  instituting  remedial 
action. 

When  FRA  received  the  BLE's 
petition,  data  directly  supporting  the 
proposition  that  railroads  will  designate 
unqualified  persons  as  supervisors  were 
inconclusive.  Thus,  FRA  denied  this 
aspect  of  the  petition. 

Since  that  time,  FRA  has  investigated 
several  instances  in  which  there  is  some 
evidence  that  railroads  are  abusing  their 
discretion.  FRA  now  believes  that  this 
issue  warrants  further  exploration.  As 
noted  above,  the  rule  gave  railroads 
discretion  to  formulate  their  selection 
criteria  based  on  the  proposition  that 
railroads  would,  for  reasons  of 
enlightened  self-interest,  exercise  their 
discretion  wisely.  Although  the  current 
information  is  inconclusive,  recent  FRA 
investigatory  efforts  and  review  of  the 
implementation  programs  submitted  by 
some  railroads  appear  to  support  the 
petitioners'  concern  that  railroads  may 
abuse  such  discretion.  FRA  is 
sufficiently  troubled  that  it  has  included 
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a  possible  change  to  §  240.105  in  its 
proposed  supplemental  rule.  The 
proposed  change  would  limit  raibiwd 
discretion  on  this  issue.  The  preamble 
to  the  proposed  rule  contains  additional 
discussion  of  this  issue. 

As  to  the  concern  that  the  skills 
performance  test  must  have  some 
specified  minimum  duration  a  similar 
basic  analysis  appHes;  railroads  have 
been  given  the  discretion  to  select  the 
minimum  duration  that  will  be  needed 
to  meet  the  rules  requirements  for 
sufficient  length.  Their  selections  will 
be  included  in  their  submissions  and 
are  subject  to  review.  FRA  believes  that 
the  rules  currently  contain  an  adequate 
basis  for  initiating  remedial  action  if 
railroads  employ  inappropriate  skill 
performance  tests  and  therefore  denied 
this  aspect  of  the  BLE  petition. 

In  reviewing  the  implementation 
programs  already  received  it  appears 
that  the  railroads  intend  to  employ 
testing  of  adequate  duration.  For 
example,  a  two-hour  minimum  duration 
is  commonly  called  for  in  the 
implementation  programs  of  major 
railroads.  Absent  data  directly 
supporting  the  proposition  that  the 
railroads  will  attempt  to  conduct 
unduly  brief  skill  performance  tests. 
FRA  does  not  see  any  need  to  alter  the 
existing  rule. 

(b)  Oral  Examinations 

The  second  issue,  the  desire  for 
railroads  to  have  greater  testing  latitude 
so  as  to  orally  conduct  knowledge 
examinations,  involves  concern  that 
some  locomotive  engineers  do  not  have 
sufficient  literacy  to  pass  a  standard 
written  examination.  The  belief  is  that 
such  persons  have  the  knowledge,  skill, 
and  ability  to  successfully  perform  as  an 
engineer,  particularly  on  small 
railroads,  but  will  be  unable  to 
effectively  demonstrate  their  knowledge 
on  a  standardized  test  and  become 
ineligible  to  serve  as  a  locomotive 
engineer. 

FRA's  Response 

■  The  ASLRA  petition  expresses 
concern  that  some  knowledgeable 
locomotive  engineers  will  be  unable  to 
successfully  pass  a  written  examination 
concerning  their  knowledge  of  the 
railroad's  operating  practices.  Thus,  it  is 
suggested,  there  is  a  need  to  permit  all 
railroads  to  administer  oral 
examinations  udder  this  rule. 

These  rules  are  designed  to  apply  to 
all  persons  who  operate  locomotives.  As 
far  as  FRA  has  been  able  to  ascertain 
virtually  all  of  those  affected  by  this  rule 
have  the  capacity  to  successfully  take 
written  examinations.  Indeed  the  safe 
performance  of  the  job  of  being  an 


engineer  literally  demands  that 
locomotive  engineers  have  effiective 
reading  and  writing  skills.  Thus,  testing 
the  knowledge  of  such  individuals 
through  use  of  a  written  examination, 
which  does  much  to  ensure  effective 
and  standardized  evaluations,  is  the 
appropriate  course  of  action  in  FRA's 
judgement.  Rather  than  alter  the  rtile 
which  will  appropriately  address  nearly 
all  testing  of  locomotive  engineers' 
knowledge,  FRA  believes  that  the 
waiver  process  is  the  logical  way  to 
resolve  any  instances  in  which  written 
testing  can  be  demonstrated  to  be 
inappropriate.  Consequently.  FRA 
denied  this  aspect  of  the  ASLRA 
petition  for  reconsideration. 

(c)  Test  Failure  Consequences 

The  third  issue,  the  perceived 
harshness  of  consequences  prescribed 
for  failing  either  a  knowledge  or 
performance  skills  test,  involves  a 
concern  that  locomotive  engineers  will 
routinely  fail  to  achieve  a  passing  grade 
on  their  initial  examinations.  It  is 
believed  that  such  engineers  will 
successfully  pass  a  reexamination  and, 
therefore,  really  do  not  present  a  safety 
hazard  if  allowed  to  continue  to  operate 
trains  prior  to  the  successful  passage  of 
that  reexamination.  Under  such 
circumstances  the  rule's  prohibition 
against  service  is  characterized  as  an 
unduly  harsh  response  to  the  failure  of 
the  initial  examination. 


FRA's  Response 

These  rules  demand  periodic  testing 
of  a  locomotive  engineer's  knowledge 
and  skill.  In  proposing  these  rules,  FRA 
indicated  its  concern  over  some  existing 
practices  that  permitted  repeated 
examination  failures  with  little  or  no 
consequence  and  lauded  the  use  of 
stringent  restrictive  practices  of  other 
railroads.  After  reviewing  the  comments 
on  that  proposal,  which  questioned  the 
safety  justification  for  allowing  a  person 
who  has  just  demonstrated  either  a  lack 
of  basic  knowledge  or  skills  to  continue 
operating  a  locomotive,  FRA  concluded 
that  there  was  no  valid  safety  rational 
for  such  a  practice.  Thus,  the  final  rule, 
rather  than  remaining  primarily 
oriented  towards  tightening  lax  industry 
practices  concerning  retesting,  is 
focused  exclusively  on  the  safety 
aspects  of  the  situation.  The  rule  now 
permits  a  person  who  has  failed  an 
examination  to  continue  operating  only 
when  accompanied  by  qualified 
locomotive  engineer.  These  final  rules 
leave  to  others  the  responsibility  of 
prescribing  reexamination  protocols 
through  collective  bargaining 
agreements  or  otherwise.  Precluding  a 
locomotive  engineer  who  has  just 


demonstrated  a  deficiency  in  his  or 
knowledge  or  skill,  from  placing  others 
at  risk  is,  in  FRA's  judgement,  the  only 
appropriate  response.  Although  FRA 
may  be  viewed  as  having  placed  a 
premium  on  successful  test  passage, 
these  rules  require  continuing  education 
programs  designed  to  assure  5iat 
locomotive  engineers  can,  if  they  apply 
themselves,  pass  such  examinations. 
Indeed,  several  railroads  have  offered 
concerned  locomotive  engineers  the 
opportunity  to  attend  comprehensive 
refi^sher  training  courses  to  improve 
their  knowledge  and  skills. 
Consequently,  FRA  denied  this  portion 
of  the  BLE  petition  for  reconsideration. 

6.  Application  of  the  Procedural 
Provisions  of  the  Rule  to  Events 
Involving  Denial.  Suspension  and 
Revocation  of  Certification 

Certification  or  recertification  can  be 
denied  by  railroads  based  on  a 
determination  that  the  certification 
candidate  lacks  visual  or  auditory 
qualifications,  the  requisite  knowledge, 
the  requisite  skills,  or  eligibility. 
Certification  can  be  revoked  because  of 
a  determination  that  the  locomotive 
engineer  lacks  eligibility  due  to 
operational  misconduct  or  violation  of 
FRA's  rules  controlling  alcohol  and 
drug  use  by  railroad  workers. 

Candidates  for  certification  or 
recertification  must  be  given 
"reasonable  opportunity"  to  rebut  data 
that  can  provide  a  basis  for  denial  prior 
to  railroad  action  to  deny  certification. 
A  candidate  denied  certification 
(recertification)  must  be  told  the  basis 
for  the  railroad's  action  (in  writing)  and 
that  information  must  be  given  to  the 
candidate  within  10  days  of  the 
railroad's  adverse  decision. 

Revocation  of  an  existing  certificate 
can  occur  after  the  locomotive  engineer 
has  been  given  a  hearing  that  complies 
with  the  procedures  contained  in  the 
rule.  This  includes  the  concept  of 
accepting  a  railroad's  adherence  to 
Railway  Labor  Act  (RLA)  procedures  as 
a  way  to  satisfy  compliance  with  this 
section.  Revocation  of  certification  can 
occur  when  the  locomotive  engineer  in 
question  is  found  to  have  violated  one 
of  the  five  cardinal  safety  rules  or  the 
rules  controlling  alcohol  and  drug  use. 
Since  some  locomotive  engineers 
operate  on  more  than  one  railroad, 
revocation  by  multiple  railroads  can 
occur  even  though  a  single  investigatory 
hearing  was  conducted. 

The  dispute  resolution  provisions  of 
the  rule  also  address  FRA  review  of 
initial  railroad  decisions.  Requests  for 
review  of  the  railroad's  adverse  decision 
must  be  made  to  FRA  within  189  days. 
FRA's  initial  review  is  conducted  by  its 
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internal  Locomotive  Engineer  Review 
Board  (Board).  Subsequent  appeals  of 
the  Board's  decisions  go  to  a  bearing 
officer  and  finally  to  the  Administrator. 

Two  of  the  {>etitions  for 
reconsideration  address  the  following 
general  subject  areas:  (a)  Clarification 
and  possible  modification  of  the  FRA 
denial  and  revocation  procedures  to 
better  integrate  them  with  existing 
collectively  bargained  agreements  that 
address  related  issues;  and  (b)  the 
wisdom  of  allowing  a  revocation 
decision  by  one  railroad  to  affect  the 
person's  eligibility  to  operate  on  another 
railroad. 

(a)  Integration  of  Denial  and  Revocation 
Procedures  With  Existing  Collective 
Bargaining  Agreements 

The  first  subject  area  involves  a 
number  of  issues  stemming  from 
confusion  about  the  intent  and  design  of 
the  rule  provisions  under  which  persons 
can  be  deprived  of  certification.  To 
some  parties,  §  240.307  appears 
critically  flawed  because  the  section 
does  not  fully  address  all  of  the  possible 
permutations  for  denial  and  revocation 
issues  in  a  concise  way.  For  example, 
assume  that  the  railroad  learns  of 
physical  problems  with  a  locomotive 
engineer.  In  the  petitioners'  views,  the 
rule  is  not  explicit  about  whether  the 
engineer  is  entitled  to  a  hearing  under 
§  240.307  prior  to  loss  of  certification.  If 
the  engineer  is  entitled  to  a  §  240.307 
hearing  in  such  instances,  then  answeYs 
to  questions  about  the  procedural 
constraints  of  §  240.307  need  to  be 
provided. 

There  is  particular  concern  for  how  to 
proceed  in  instances  in  which  a 
collective  bargaining  agreement  calls  for 
a  specialized  dispute  resolution 
practice.  The  section  is  not  explicit 
about  what  types  of  alternative  methods, 
if  any,  are  acceptable  to  FRA,  and  who 
is  responsible  for  selecting  among  the 
possible  courses  of  action.  Similarly, 
when  the  loss  of  certification  involves 
operational  safety  compliance  issues, 
the  rule  is  not  perceived  as  precise 
about  the  course  of  action  required.  For 
example,  if  a  collective  bargaining 
agreement  sanctions  use  of  a  waiver  of 
a  hearing  for  disciplinary  purposes,  the 
rule  is  silent  on  whether  the  terms  of 
such  an  agreement  will  apply  to  a 
decision  to  dispense  with  a  §  240.307 
hearing.  If  that  agreement  is  applicable, 
the  procedural  safeguards  that  need  to 
be  observed  by  the  parties,  to  assure  that 
FRA  will  rely  on  such  waivers,  are  not 
identified.  Implicit  in  this  discussion  is 
the  question  of  how  to  proceed  when  no 
collective  bargaining  agreement  exists  to 
control  instances  in  which  the  railroad 
and  locomotive  engineer  mutually 


desire  to  dispense  with  a  formal 
§  240.307  hearing. 

The  portion  ofS  240.307  that  provides 
for  "suspension"  of  a  certificate, 

Sending  the  conduct  of  an  investigatory 
earing,  is  viewed  as  particularly 
troubling.  Interested  parties  are  not  clear 
about  how  FRA  intends  that  concept  to 
work.  For  example,  assume  that  a 
person  is  observed  disobeying  one  of  the 
operational  safety  rules  identified  in 
§  240.117.  Under  existing  collective 
bargaining  agreements,  a  railroad's 
freedom  to  hold  the  person  out  of 
service  (prior  to  convening  an 
investigatory  bearing)  is  limited  to 
instances  where  the  alleged  rule 
infraction  is  a  "serious"  transgression. 
Not  all  of  the  events  covered  by  the 
provisions  of  §  240.117  are  universally 
deemed  to  meet  some  of  the  preexisting 
industry  concepts  of  what  should 
constitute  a  "serious"  offense 
warranting  withholding  an  engineer 
from  service.  In  addition  to  the  issue  of 
whether  FRA  intended  that  a  certificate 
would  be  forfeited  for  what  are  arguably 
minor  events,  questions  arise 
concerning  the  person's  status  pending 
the  §  240.307  hearing.  Arguably,  the 
section  can  be  read  to  demand  that  in 
all  instances  a  railroad  must  "suspend" 
the  certificate  (thereby  preventing  the 
person  from  operating  a  locomotive) 
pending  the  §  240.307  investigatory 
hearing.  If  this  provision  of  §  240.307  is 
intended  to  generate  that  result,  FRA 
has  not  provided  guidance  on  how  the 
provisions  of  §  240.5  are  intended  to  be 
integrated  with  collective  bargaining 
agreements  that  allow  some  engineers  to 
perform  interim  service  in  other 
operational  capacities.  Additionally,  if  it 
is  assumed  that  the  concept  of 
certificate  suspension  (prior  to  the 
conduct  of  a  revocation  hearing)  is 
mandatory,  clarification  is  requested  on 
whether  this  concept  is  intended  to  be 
the  functional  equivalent  of  current 
practices  whereby  railroads  hold  a 
person  out  of  service  pending  the 
conduct  of  a  disciplinary  hearing.  If  the 
two  concepts  are  similar,  FRA  needs  to 
explain  what  controls  FRA  will  employ 
to  preclude  railroads  from  arbitrarily 
opting  to  suspend  a  person's  certificate 
and  then  elect  to  forgo  a  revocation 
hearing. 

Finally,  the  rule  does  not  appear  to 
contemplate  the  period  of  "suspension" 
as  affecting  the  duration  of  the  loss  of 
eligibility  interval  post  hearing.  Since 
delays  in  scheduling  such  a  hearing  can 
be  lengthy  and  the  locomotive  engineer 
is  not  jwrforming  service  as  the 
consequence  of  the  railroad's  duty  to 
suspend  prior  to  decision  making,  BLE 
questions  whether  FRA  intended  to 
preclude  crediting  such  suspension  time 


towards  the  loss  of  eligibility  interval 
prescribed  by  §  240.117.  Collective 
Dargaining  agreement  provisions  that 
address  imposition  of  industrial 
disciplinary  action,  based  on  a  person's 
responsibility  for  noncompliance  with 
its  operating  rules,  routinely  provide  for 
things  such  as  specific  time  intervals 
within  which  actions  involving 
disciplinary  proceedings  must  be  taken  . 
and  include  sanctioning  of  the  use  of 
waivers  to  avoid  the  use  of  formalized 
hearings.  In  some  instances,  the 
agreements  provide  a  procedural 
framework  tiiat  is  more  comprehensive 
than  that  contained  in  FRA's  rules. 
Again  the  petitioners  are  concerned 
with  the  ability  of  a  railroad  to  elect,  in 
whole  or  in  part,  to  follow  FRA's 
procedures. 

Although  roughly  eighty  percent  of 
the  locomotive  engineers  that  work  for 
railroads  are  covered  by  collective 
bargaining  arrangements,  a  significant 
number  of  railroads  and  their  engineers 
may  not  have  defined  formal  processes 
for  conducting  a  hearing.  In  such 
instances,  the  parties  question  whether 
§  240.307  provides  a  workable  model  for 
conducting  such  a  proceeding.  As 
previously  noted,  the  present  wording 
of  §  240.307  provides  no  guidance  on 
issues  such  as  evidentiary  standards  or 
availability  of  witnesses. 

Additional  confusion  arises  from  the 
fact  that  collective  bargaining 
agreements  currently  address 
qualification  issues,  other  than  that  of 
eligibility  for  certification,  which  are 
related  to  those  addressed  by  FRA's 
rules.  For  example,  the  agreements  may 
include  provisions  for  how  to  resolve 
questions  of  a  person's  medical 
qualification  to  serve  as  a  locomotive 
engineer.  In  some  instances,  those 
provisions  contemplate  the  use  of 
multiple  medical  opinions  about  the 
person's  medical  condition  prior  to 
reaching  a  final  qualification 
determination.  In  other  instances,  no 
formal  written  mechanism  exists  but  a 
practice  has  developed  that  allows  a 
locomotive  engineer  to  obtain  further 
medical  review,  if  the  locomotive 
engineer  can  convince  a  non-railroad 
doctor  of  the  engineer's  medical  fitness. 
Whether  FRA  intends  recourse  to 
formalized  hearing  procedures  of 
§  240.307  in  such  instances  has  been 
questioned.  Procedures  such  as  those 
employed  in  disputes  about  a 
locomotive  engineer's  failure  to  comply 
with  railroad  operating  rules  are 
virtually  an  unknown  practice  for 
resolving  such  medical  issues.  Thus, 
clarification  is  sought  concerning 
whether  a  railroad  can  substitute  its 
alternative  dispute  resolution 
methodology  for  the  §  240.307  hearing, 
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recognizing  that  the  type  of  record 
developed  under  the  alternative 
procedures  may  be  difficult  for  FRA  to 
review. 

The  parties  want  guidance  on  how 
FRA  will  respond  if  the  raihoad, 
asserting  it  is  acting  in  compliance  with 
these  rules,  determines  that  a  person 
lacks  the  reqixired  vision  or  hearing  and 
then  the  locomotive  engineer  obtains  an 
RLA  decision  saying  the  railroad  acted 
improperly  under  the  RLA.  Related  to 
•    this  is  the  question  of  proper 

implementation  of  this  rule  in  instances 
where  a  locomotive  engineer  with  a 
known  substance  abuse  disorder  fails  to 
adhere  to  the  conditions  imposed  for  his 
or  her  return  to  service  (for  example, 
situations  in  which  the  troubled 
engineer  fiails  to  take  or  fails  to 
successfully  pass  retum-to-service 
testing  or  fails  to  adhere  to  a  required 
course  of  treatment).  Questions  have 
been  raised  about  whether  a  §  240.307 
hearing  must  precede  railroad 
revocaticMi  action  even  where  substance 
abuse  is  involved.  If  such  a  hearing  is 
required,  concern  has  been  expressed 
about  the  possible  impingement  on  EAP 
confidentiality  protocols  implicit  in 
having  a  revocation  hearing  in  such 
situations. 

F/M's/?e$ponse 

FRA  granted  the  AAR  and  BLE 
reconsideration  petitions  because  they 
highlighted  several  asp«ns  of  the  design 
of  the  denial  and  revocaiion  provisions 
of  this  rule  which  are  generating  a 
degree  of  confusion.  FRA  is  curing  these 
problems  by  providing  a  better 
explanation  about  the  design  of  the 
regulation.  That  explanation  is  foimd  in 
a  subsequent  segment  of  this  doounent 
entitled  Interpretive  Guidance. 

Granting  the  petitions  also  entails 
adopting  a  rewording  of  the  provisions 
of  §  240.307.  FRA  is  modifying  the 
provisions  of  §  240.307  because  the 
procedures  warrant  refinement  to  the 
degree  that  they  do  not  directly  create 
a  mechanism  for  waiving  a  person's 
rights  to  an  investigatory  hearing;  fail  to 
explicitly  provide  for  modifications  of 
the  typical  adversarial  investigatory 
procedure  to  better  facilitate  the  use  of 
medical  personnel  when  confronting 
disputes  about  a  person's  medical 
qualification  under  this  rule;  and  need 
to  establish  a  detailed  mechanism  for 
hearings  when  there  are  no  collective 
bargaining  criteria  available  for  ready 
reference.  The  details  of  FRA 's  approach 
to  this  matter  are  discussed  further  in 
the  section-by-section  analysis  below. 


(b)  The  Universal  Import  of  Revocation 
Decisions 

The  second  general  subject  area 
involves  the  degree  to  which  one 
railroad's  decision  to  revoke  a 
locomotive  engineer's  certification 
should  control  another  railroad's  ability 
to  certify  that  person.  The  concern 
centers  on  the  potential  for  an  engineer 
to  have  his  or  her  certification  revoked 
by  one  raihoad  for  noncompliance  with 
its  operating  rule  resulting  in  that 
person  also  losing  certification  from  a 
different  railroad.  This  situation  could 
occur  when  an  engineer,  holding 
concurrent  employment  on  more  than 
one  railroad,  has  the  contractual  abiUty 
to  periodically  select  employment 
between  two  or  more  rai&oads  and 
when  the  person  holds  dual 
certifications  because  he  or  she  is 
engaged  in  joint  operations. 
Clarification  of  FRA 's  intent  is  sought 
because,  except  in  the  case  of  joint 
operations,  the  rules  appear  to  permit, 
rather  than  require,  a  railroad  to  revoke 
its  certification  of  a  locomotive  engineer 
based  on  the  findings  of  noncompliance 
and  loss  of  eligibility  reached  by 
another  railroad.  In  the  joint  operations 
situation,  a  railroad  that  relied  on  the 
quahfication  determination  made  by  the 
employing  railroad  must  revoke  its 
certification  for  joint  operations  when  it 
learns  that  the  locomotive  engineer  no 
longer  meets  the  qualification 
requirements  of  these  rules.  One 
petition  requests  that  FRA  resolve  this 
by  precluding  any  revocations  based  on 
reUance  on  another  railroad's 
investigatory  proceeding. 

FRA's  Response 

FRA  granted  the  BLE  request  that  FRA 
clarify,  and  if  necessary,  amend  the  rule 
provisions  as  they  apply  to  revocations 
of  a  locomotive  engineer's  certification 
by  two  or  more  railroads.  FRA  believes 
that  the  decision  by  a  railroad  to  revoke 
certification  is  essentially  a 
determination  that  the  person  no  longer 
meets  the  minimum  eligibility 
qualifications  required  to  operate  a 
railroad  locomotive.  Revocation 
decisions  cannot  occur  until  a  railroad 
has  provided  the  locomotive  engineer 
with  an  investigatory  hearing  and 
determined  on  the  record  that  the 
person  was  culpable  for  noncompliance 
with  one  of  the  limited  number  of 
critical  operational  safety  rules.  FRA 
believes  that  when  a  locomotive 
engineer  has  multiple  certifications  as 
the  result  of  multiple  discrete 
employment  arrangements,  contractual 
agreements  that  permit  periodic  shifts 
between  railroad  employers,  or  is 
performing  service  on  joint  operations 


trackage,  all  railroads  should  rely  on  the 
single  hearing  provided  and  be  bound 
by  the  decision  made  by  the  railroad 
conducting  the  hearing.  In  the  absence 
of  the  FRA's  intended  approach, 
railroads  would  be  free  to  replicate  the 
kind  of  decision  making  revealed  In  the 
National  Transportation  Safety  Board's 
investigation  into  a  recent  passenger 
train  accident  which  revealed  that  one 
railroad  had  elected  to  ignore  the  safety 
record  of  one  of  its  engineers  that  was 
compiled  while  the  engineer  was 
operating  on  another  railroad's  trackage. 

The  portion  of  the  existing  rule, 
particularly  the  provisions  of  §  240.307, 
that  appear  to  have  been  the  source  of 
the  confusion  will  be  reworded  to  help 
prevent  further  difficulties  in 
determining  FRA's  intent.  In  making 
those  changes,  FRA  is  modifying  the 
rule  to  better  accord  with  its  original 
intent,  rather  than  impose  a  duty  to  hold 
separate  hearings  as  BLE  suggested.  This 
issue  is  discussed  further  in  the  section- 
by-section  analysis  below. 

7.  Rule  Changes  Not  Directly  Related  to 
the  Reconsideration  Petitions 

This  final  rule  also  contains  certain 
technical  changes  which  either  reflect 
events  that  have  occurred  after  the 
adoption  of  the  initial  rule  or  correct 
minor  errors  in  the  rule  text.  These 
changes  involve  action  such  as 
inclusion  in  §  240.13  of  the  approval 
number  for  the  information  collection 
requirements  supplied  by  the  Office  of 
Management  and  Budget  (OMB);  and 
insertion  of  cross  references  in  §§  240.07 
and  240.115.  Each  of  these  changes  is 
identified  and  described  in  the  section- 
by-section  analysis  below. 

Section-By-Section  Analjrsis  of 
Regulatory  Changes 

Section  240.5 

FRA  is  making  an  editorial  change  to 
paragraph  (a)  of  this  section.  FRA  is 
clarifying  its  expression  concerning  the 
preemptive  effect  that  section  205  of 
Federal  Raihoad  Safety  Act  of  1970  (45 
U.S.C.  434)  produces  when  FRA  issues 
a  rule  under  the  authority  granted  by 
that  statute. 

Section  240.7 

FRA  is  making  a  change  to  this 
section  to  correct  a  technical  problem 
with  the  regulatory  cross  reference  to 
FRA's  blue  signal  rules  for  the 
protection  of  rail  workers.  The  cross 
reference  is  contained  in  the  description 
of  who  can  operate  locomotives  without 
necessarily  meeting  the  qualification 
requirements  of  this  rule.  FRA  permits 
individuals  working  within  the  confines 
of  locomotive  servicing  areas  to  operate 
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locomotives  without  requiring  them  to 
meet  the  quahfication  criteria  of  this 
rule.  Although  FRA  identified  the 
regulation  (49  CFR  part  218)  which 
establishes  the  mechanisms  for 
controlling  operations  at  such  facilities, 
FRA  omitted  one  of  the  two  cross 
references  to  the  relevant  provisions  of 
that  part.  The  revision  to  this  section 
inserts  the  omitted  cross  reference  to 
§218.29. 

FRA  also  is  revising  this  section  to 
include  a  definition  of  main  track. 
Inclusion  of  this  definition  will  resolve 
interpretive  questions  that  had  arisen  in 
connection  with  FRA's  intent  in 
formulating  §§  240.117(e)(4)  and 
240.305(a)(3).  It  also  will  assist  in 
interpreting  the  changes  for  minimal 
joint  operations  discussed  below  in 
connection  with  §240.229. 

FRA's  definition  of  what  will 
constitute  main  track  for  the  purposes  of 
this  regulation  is  slightly  different  from 
that  which  is  employed  in  other 
regulations  and  in  railroad  operating 
rule  books.  (FRA's  definition  in  this  rule 
is  focused  on  the  railroad's 
determination  that  the  safety  of 
operations  demands  relatively  direct 
supervisory  control  of  train  movements 
on  a  given  track.) 

Section  240.13 

FRA  is  changing  this  section  to  insert 
the  OMB  approval  number  for  the 
information  collection  requirements  of 
this  rule. 

Section  240.117 

FRA  is  amending  this  section  to 
clarify  the  provisions  of  §§  240.117(d), 
240.117(e),  and  240.117(h).  In 
§  240.117(e).  FRA  is  changing  the 
description  of  four  of  the  operational 
misconduct  events  proscribed  by  this 
provision. 

In  §  240.117(el(l),  FR,\  is  revising  the 
language  to  expliatly  provide  that  only 
noncompliance  with  a  signal  indication 
which  requires  a  complete  stop  prior  to 
passage  can  result  in  a  loss  of  eligibility. 
This  will  eliminate  confusion  over 
whether  failure  to  respond  to  signals 
requiring  speed  reduction  have 
certification  consequences  iinder  this 
section.  FRA  intends  this  section  to 
apply  to  both  active  stop  signals  (e.g.. 
wayside  autometic  block  or  cab  signal 
indications)  and  passive  stop  signals 
(e.g.,  stop  boards,  flags  or  gates). 

In  §  240.1 1 7(e)(2).  FRA  is  revising  the 
language  so  that  it  explicitly  provides 
that  only  instances  in  which  the 
maximum  speed  is  exceeded  by  the 
lesser  of  one-half  the  maximum 
authorized  or  ten  miles  per  hour  will 
have  certification  consequences.  This 
change  will  eliminate  confusion  that  is 


predicated  on  tho  fact  that  FRA's 
locomotive  safety  regulations  permit  a 
variance  of  three  to  five  miles  per  hour 
between  the  speed  depicted  on  a 
locomotive's  speed  indicator  and  the 
unit's  actual  rate  of  speed  (see  49  CFR 
229.117).  It  will  also  promote  greater 
uniformity  in  how  railroads  respond,  for 
certification  purposes,  to  more  limited 
and  inadvertent  overspeed  incidents 
ascribable  to  factors  such  as  variations 
in  topography. 

In  §  240.117(e)(3).  FRA  is  revising  the 
language  so  that  it  explicitly  provides 
that  only  failure  to  comply  with 
procedures  for  safe  use  of  train  and 
engine  brakes  when  testing  a  train's  air 
brakes  at  initial  and  intermediate 
terminals  will  have  certification 
consequences.  The  revised  provision 
limits  the  procedures  which  will  have 
certification  consequences  to  those 
required  for  achieving  compliance  with 
Federal  regulations  in  49  CFR  part  232. 
This  change  will  eliminate  confusion 
about  which  railroad  procedures  should 
be  viewed  as  sufficiently  safety  related 
to  warrant  revocation  under  this 
provision. 

The  confusion  over  this  provision 
apparently  is  widespread  since  a 
number  of  railroad  procedures 
concerning  proper  use  of  train  and 
engine  brakes  arguably  are  intended  to 
achieve  multiple  purposes. 
Disagreement  over  whether  to  consider 
a  particular  procedure  strictly  safety 
related  was  compounded  by  a  fair 
degree  of  imprecision  in  some 
formulations  of  the  procedures  on 
individual  railroads.  Confusion  was 
further  heightened  by  the  perception 
that  even  when  confronted  with,  a 
precise  safety  oriented  procedure, 
formulated  in  an  ostensibly  mandatory 
verbiage,  locomotive  engineers  are 
sometimes  permitted  to  employ 
discretion  in  how  they  operate  train  and 
locomotive  brakes. 

FRA  is  changing  the  wording  of 
§  240.117(e)(4)  (concerning 
unauthorized  track  use)  to  more 
acciirately  reflect  its  intent  that  this 
provision  only  applies  to  main  track. 
FRA  has  had  multiple  questions  about 
how  to  integrate  existing  railroad 
operating  rules  concerning  non-main 
track  with  the  initial  wording  of  this 
provision.  FRA's  intent  is  that  the 
provision  apply  only  to  main  track  and 
FRA's  revision  explicitly  limits  the 
application  of  this  provision  ta  such 
track. 

Subsection  240.117(h)  is  being 
changed  by  deleting  the  word 
"suspended."  The  concept  of 
suspension  in  this  rule  is  limited  to 
describing  the  interval  during  which  a 
locomotive  engineer  is  withheld  from 


service  pending  the  completion  of  an 
investigatory  hearing  to  determine 
whether  ha  or  she  failed  to  comply  with 
a  railroad  safety  operating  rule.  The 
provisions  of  this  subsection,  which 
involve  restoration  of  eligibility  to 
perform  service,  only  apply  to  instances 
in  which  the  engineer  is  subject  to  a  one 
year  loss  of  eligibility  to  serve  and  the 
inadvertent  insertion  of  the  word 
"suspend"  is  erroneous  surplusage. 

FRAWs  adding  §  24G.117(i)  to  resolve 
questions  concerning  the  validity  of 
railroad  decisions  made  in  conformity 
with  the  provisions  of  this  section  prior 
to  its  revisions  by  this  amendment. 
Railroad  decisions  made  in  conformity 
with  the  initial  wording  of  this  section 
were  valid  at  the  time  they  were 
rendered  and  it  is  not  FRA's  intent  to 
retroactively  invalidate  those  decisions 

Although  FRA  believes  that  the  prior 
decisions  should  not  be  rendered 
invalid  by  this  amendment,  as  a  matter 
of  fairness  to  those  who  violated  the 
underlying  railroad-rule  under  the 
previous  wording  of  this  provision, 
those  incidents  should  not  have  further 
prospective  effect  on  the  certification 
status  of  those  locomotive  engineers. 
Under  §  240.117(d)  prior  incidents  of 
operational  misconduct  result  in 
progressively  longer  periods  of 
ineligibiUty.  FRA  is  adding  new 
§  240.117(1)  to  preclude  railroads  from 
considering  these  incidents.  Not  all 
prior  railroad  decisions  are  affected. 
Only  operational  misconduct  incidents 
that  would  not  be  a  violation  under  the 
amended  rule  ar«affected.  Subsection 
240.117(i)  identifies  those  events.  In 
general,  this  subsection  precludes  future 
use  of  signal  violations  that  involved 
something  other  than  a  failure  to  halt  at 
a  signal  requiring  an  absolute  stop; 
overspeeds  that  involve  exceeding  the 
maximum  speed  by  less  than  10  miles 
per  hour;  and  failures  to  adhere  to 
procedures  for  the  safe  use  of  train 
brakes  other  than  failures  to  make 
federally  required  tests.  In  drafting  new 
subsection  (i),  FRA  was  attempting  to  be 
fair  to  both  the  railroads  and  employees. 
The  railroads  should  not  be  penalized 
for  complying  with  the  rule  as  it 
previously  read.  Moreover,  any 
economic  consequences  suffered  by 
employees  came  as  a  result  of  the 
railroad's  operation  of  its  disciplinary 
authority.  If  the  exercise  of  that 
authority  was  proper  at  the  time,  a 
change  in  the  federal  rule  does  not  alter 
that  determination.  However,  because 
FRA  has  now  determined  that, 
henceforth,  certain  types  of  incidents 
are  too  minor  to  warrant  decertification, 
further  reliance  on  such  lesser 
violations  would  be  unfair  to  the 
employee.  Even  though  such  violations 
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were  appropriately  handled  at  the  time, 
giving  them  a  cumulative  effect  in  the 
certification  process  no  longer  makes 
sense  in  terms  of  FRA's  new  perception 
of  their  importance  to  the  Federal 
scheme. 

Section  240.215 

FRA  is  amending  this  section  to 
respond  to  the  request,  disc\issed 
earlier,  for  clarification  about  the 
authority  to  use  electronic  data 
processing  systems  to  store  the 
information  required  concerning 
individual  locomotive  engineers.  FRA  is 
inserting  clarifying  language  by  adding 
a  new  subsection  (i)  to  this  section. 

In  permitting  railroads  to  use 
electronic  data  formats,  FRA  needs  to 
assiuB  that  the  electronic  format  does 
not  become  an  obstacle  to  performance 
of  its  monitoring  and  compliance 
activities.  This  could  happen  for  one  or 
more  of  the  following  reasons:  (i) 
Railroad  practices  for  controlling  who 
has  access  to  data  are  imprudent;  (ii) 
design  of  the  program  for  storing  the 
data  is  so  complex  that  difficulties  arise, 
particularly  for  those  not  fully 
conversant  with  the  railroad's  computer 
system,  when  trying  to  retrieve  data  or 
comprehend  the  information  retrieved; 
or  (iii)  thfl  computer  system  design 
precludes  readily  obtaining  hard  copy  of 
the  relevant  data  in  a  usable  format 
which  can  be  authenticated  by  a 
designated  person. 

Subsection  (j)  addresses  each  of  these 
aspects  of  FRA's  concerns  in  terms  of 
performance  criteria.  To  meet  those 
criteria  the  system  must  be  secure  and 
permit  FRA  ready  access  to  data, 
including  prompt  production  of  hard 
copy;  the  data  formats  employed  in  the 
system  must  make  the  information 
easily  comprehensible  when  retrieved 
and  produced  in  hard  copy;  and  the 
railroad  must  designate  who  will  be 
authorized  to  authenticate  the  hard 
copy.  FRA  intends  that  adequate 
railroad  practices  for  controlling  access 
to  data  will  entail  prescribing  who  can 
create,  modify,  or  delete  data  from  the 
data  base.  Although  the  section  does  not 
require  the  existence  of  a  capacity  to 
identify  which  authorized  source  made 
changes  to  a  data  base,  for 
accountability  purposes  such  a  capacity 
is  desirable.  FRA's  intent  is  that  the 
person  who  performs  the  authentication 
and  the  railroad  itself  be  able  to  assure 
FRA  that  the  data  have  not  been 
tampered  with. 

Section  240.217 

FRA  is  making  a  change  in  this 
section  to  add  an  unintentionally 
omitted  cross  reference.  This  section 
addresses  time  limitations  for  railroad 


decision  making  and  is  intended  to 
ensure  that  railroads  are  relying  on 
contemporaneous  data.  Subsection  (b)  of 
this  section  addresses  time  Hmits  for 
determinations  that  involve  reliance  on 
decisions  made  by  other  railroads. 
Paragraph  (b)  as  drafted  fails  to  reflect 
that  the  time  limits  contained  in 
subparagraph  (c)(2)  of  this  section  also 
are  not  appUcable  to  reliance  decisions 
involving  joint  operations  or  decisions 
reached  in  a  foreign  country.  That 
omission  is  being  corrected  by  inserting 
the  missing  cross  reference  to 
subparagraph  (c)(2)  in  paragraph  (b). 

Section  240.223 

Subsection  (a)(7)  of  this  provision 
currently  requires  that  the  wallet-sized 
certificate  contain  the  date  of  the 
engineer's  last  annual  operational 
performance  test  reouired  by  §  240.129. 
FRA  is  making  a  tecnnical  change  in 
this  section  to  modify  the  location 
where  periodic  changes  in  data  can  be 
recorded. 

Several  large  railroads  have  expressed 
two  concerns  about  this  aspect  of  the 
section.  The  first  concern  is  that  since 
they  conduct  more  frequent  operational 
tests  than  FRA  mandates,  it  will  not  be 
practical  to  record  the  desired  data  on 
a  document  of  very  limited  size.  The 
second  concern  is  that  some  railroads 
believe  that  documenting  the  annual 
operational  check  ride  was  of  greater 
concern  to  FRA  than  recording 
operational  tests  (traditionally  referred 
to  as  "efficiency  tests")  and  questioned 
whether  FRA  had  inserted  a  wrong 
sectional  cross  reference. 

It  was  not  FRA's  intent  that  railroads 
record  each  operational  compliance  test 
administered  to  an  individual  engineer. 
This  could  become  a  significant 
problem  for  railroads  that  intend  to 
conduct  and  record  frequent  periodic 
"efficiency"  testing  results.  FRA's 
concern  was  to  be  able  to  promptly 
verify  that  annual  observational  check 
rides  were  being  given  each  engineer. 
Moreover,  FRA  agrees  that  requiring 
railroads  to  capture  even  the  smaller 
number  of  FRA  required  skill 
monitoring  tests  on  such  a  diminutive 
document  will  prove  problematic.  Since 
paragraph  (c)  of  this  section  already 
allows  railroads  to  use  supplementary 
documents  in  connection  with  this 
regulatory  provision,  FRA  has  decided 
to  modify  this  section  to  alter  the 
location  and  the  degree  to  which 
railroads  will  be  required  to  document 
the  currency  of  the  engineer's  testing. 

Under  the  revised  provision  railroads 
can  routinely  record  such  information 
in  whatever  supplementary  documents 
the  engineer  is  required  by  company 
practice  to  have  in  his  or  her  possession 


when  operating  a  locomotive.  For 
example,  it  would  be  permissible  to 
record  this  supplementary  data  in  the 
person's  book  of  rules  where  analogous 
data  have  traditionally  been  recorded  by 
some  railroads.  The  section  also  has 
been  changed  to  reflect  that  the  raibtwd 
must  only  show  annual  observational 
check  ride  data,  not  operational 
compliance  or  "efficiency"  test  results. 
Railroads  are  free  to  also  record  periodic 
"efficiency"  test  data  on  that 
supplemental  document  if  the  raibtiad 
so  desires. 

Section  240.229 

As  noted  above,  FRA  is  revising  this 
section,  which  contains  requirements 
for  joint  operations  territory,  to  add 
exclusionary  language  for  minimally 
overlapping  operations.  FRA  agrees 
with  the  petitioner's  argument  that  some 
limited  overlapping  operations  present 
such  a  minimal  safety  risk  that  they  do 
not  warrant  triggering  compliance  with 
the  joint  operations  provisions  of  this 
rule.  FRA  also  is  providing  responses  to 
requests  for  interpretive  guidance 
concerning  this  section. 

The  first  aspect  of  the  change  involves 
providing  a  definition  of  what  factual 
settings  constitute  minimal  "joint 
operations"  for  the  purposes  of  this  rule. 
FRA  is  proceeding  on  the  assumption 
that  certain  factors  lessen  the  usual  need 
in  joint  operations  to  assure  that  the 
visiting  engineer  will  be  conversant 
with  the  host  railroad's  operating  rules 
and  practices.  Thus,  FRA's  definition  of 
minimal  joint  operations  requires  the 
presence  of  those  factors  that  minimize 
the  risk  ordinarily  posed  by  joint 
operations:  the  visiting  locomotive 
engineer  is  operating  on  an  auxiliary 
track  and  not  a  main  track  of  the  host 
railroad:  the  maximum  authorized 
speed  for  operations  over  the  host 
railroad's  auxiliary  track  does  not 
exceed  20  miles  per  hour;  and  the 
distances  traveled  on  the  host  railroad's 
tracks  do  not  exceed  one  mile.  These 
factors  are  critical  because  railroads 
devise  extensive  and  detailed  operating 
rules  to  assure  the  safely  of  movements 
on  their  main  track  or  through  tracks 
due  to  the  frequency  and  speed  of  their 
trains  on  such  tracks.  Conversely, 
operations  on  auxiliary  or  other  than 
main  tracks,  normally  entail  more 
minimal  operating  rules  constraints.  By 
confining  this  exclusion  to  auxiliary 
tracks,  FRA  reduces  the  scope  of 
information  a  visiting  engineer  needs  to 
know  and  the  risk  attendant  to  lack  of 
knowledge.  By  restricting  the  speed  and 
distance  of  operations  that  can  be 
conducted  on  the  auxiliary  track.  FRA 
reduces  the  potential  for  and  possible 
severity  of  any  accidentthat  mi^t 
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occur  as  the  result  of  lack  of  knowledge 
about  the  controlling  railroad's 
operating  practices. 

Section  240.305 

FRA  has  made  two  technical  changes 
involving  amendments  to  the  heading 
and  text  of  this  section.  FRA's  change  to 
the  section's  heading  and  rewording  of 
the  provisions  in  subsection  (c)  are 
intended  to  more  precisely  reflect  the 
fact  that  failure  to  comply  with  the  train 
operation  constraints  prescribed  in  this 
section  can  serve  as  basis  for  FRA 
initiating  civil  penalty  action  against  a 
railroad  as  well  as  against  the  person 
operating  the  train.  FRA  also  is 
modifying  the  provision  of  subsection 
(a)(3l  to  reflect  the  fact  that  this 
provision  only  applies  to  main  track. 

Section  240.307 

As  noted  above.  FRA  is  making  a 
number  of  changes  to  this  .section, 
which  contains  the  critical  provisions 
concerning  the  procedures  a  railroad 
must  use  to  provide  the  opportunity  for 
a  fair  hearing  prior  to  revoking 
certification.  The  changes  are  designed 
to  clarify  the  section  and  to  improve  its 
integration  with  existing  collective 
bargaining  agreements  where  that  is 
appropriate. 

The  changes  to  this  section  make  clear 
that  a  locomotive  engineer  is  entitled  to 
a  hearing  within  ten  days  of  the  date  of 
the  suspension  of  his  or  her  certificate 
and  that  the  opportunity  for  a  hearing 
can  be  waived  by  the  locomotive 
engineer.  Such  waivers  must  be  in 
writing  and  reflect  that  the  person 
understands  his  or  her  rights  under  this 
regulation  and  is  voluntarily 
relinquishing  the  opportunity  to 
exercise  those  rights  in  this  instance. 

The  section  also  is  being  modified  to 
provide  in  paragraph  (h)  that  the  period 
of  suspension  shall  be  credited  toward 
any  period  of  loss  of  eligibility  imposed 
under  this  rule.  In  addition,  FRA  is 
including  in  this  section  a  more  detailed 
set  of  procedures  for  conducting 
hearings.  These  procedures,  based  on 
the  pro\'isions  of  §  240.409,  provide 
explicit  criteria  for  the  conduct  of  such 
hearings  where  there  is  no  collective 
bargaining  agreement  available  to 
specify  the  details  for  the  conduct  of 
such  proceedings. 

The  section  as  originally  drafted  was 
not  explicit  about  the  appropriateness  of 
reliance  on  collectively  bargained 
procedures  when  the  only  purpose  of 
holding  tie  hearing  was  to  investigate 
the  issue  of  certificate  revocation.  FRA 
is  modifying  this  section  to  clarify  that 
the  bargai.ied  for  procedures  suffice 
even  in  such  a  context. 


Section  240.401 

This  section  is  being  changed  to 
delete  reference  to  possible  interim 
review  of  a  railroad's  decision  to 
suspend  a  certificate.  Certificate 
suspension  is  employed  in  instances 
where  there  is  reason  to  think  the 
certificate  should  be  revoked  but  time  is 
needed  to  resolve  the  situation  (for 
example,  instances  where  a  person  is 
awaiting  an  investigatory  hearing  to 
determine  whether  that  person  violated 
certain  provisions  of  FRA's  alcohol  and 
drug  control  rules  or  engaged  in 
operational  misconduct).  Interim  review 
of  such  decisions  prior  to  completion  of 
the  investigation  into  the  facts  involved 
in  such  situations  is  neither  practical 
nor  prudent.  It  was  never  FRA's  intent 
to  conduct  such  reviews  and  thus  FRA 
is  deleting  the  confusing  reference  to 
suspension  review. 

Interpretive  Guidance 

As  noted  above,  many  of  the  issues 
raised  by  the  petitions  for 
reconsideration  could  be  resolved  by 
clarifying  the  existing  regulation.  This 
section  contains  those  clarifications  as 
well  as  other  explanations  that  respond 
to  requests  for  guidance  in  interpreting 
the  regulation.  For  organizational 
purposes,  FRA  is  presenting  this 
discussion  by  reference  to  the  sections 
of  the  rule  that  are  relevant. 

Section  240.5    Effect  of  the  Rule  on 
Collective  Bargaining  Agreements 

FRA  has  received  multiple  requests 
for  clarification  of  §  240.5(e).  The 
clarification  requests  primarily  have 
involved  issues  of  whether  an 
individual  who  loses  the  authority  to 
serve  as  a  locomotive  engineer  because 
his  or  her  certificate  is  suspended, 
revoked  or  denied  is  prevented  by  this 
section  from  exercising  his  or  her 
seniority  to  serve  in  some  other 
capacity,  typically  as  a  trainman  or 
conductor,  for  the  railroad.  Paragraph 
(e)  simply  reflects  FRA's  intent  that  loss 
of  certification  is  not  intended  to  create 
an  eligibility  or  entitlement  to 
employment  in  other  service  for  the 
railroad.  It  does  not  prevent  railroads 
from  recognizing  such  an  eligibility  or 
entitlement  or  otherwise  agreeing  to 
allow  a  person  to  provide  such  service. 

In  the  factual  settings  presented  to 
FRA  concerning  alleged  railroad 
assertions  to  the  effect  that  the  section 
precludes  such  alternative  service, 
investigation  has  indicated  that  the 
contractual  agreements  describing  the 
person's  rights  to  perform  alternative 
service  are  conditional.  One  of  the 
contractual  conditions  is  that  persons 
seeking  to  validly  exercise  their 


seniority  rights  to  perform  alternate 
service  can  do  so  only  while  they  are 
still  entitled  to  perform  service  as  an 
engineer.  This  issue  has  been  raised  in 
the  context  of  what  will  happen  to  a 
certified  locomotive  engineer  who  has 
his  or  her  certificate  revoked  because  of 
finding  that  the  person  failed  to  comply 
w^ith  one  of  the  critical  operating  rules 
referenced  in  §240.117.  Under 
circumstances  in  which  a  person  has 
had  his  or  her  certificate  revoked  for  an 
operating  rules  violation,  it  is  the 
contractual  provisions  making 
alternative  service  conditional  on 
eligibility  to  serve  as  an  engineer,  and 
not  the  provisions  of  this  section  that 
preclude  the  person  from  vaUdly 
exercising  the  alternative  service  option. 

Section  240.7    Explaining  Definitions 

FRA  has  received  several  requests  for 
guidance  about  the  responsibilities  that 
attach  to  a  person  when  he  or  she  is 
deemed  to  meet  the  definition  of 
"instructor  engineer".  The  particular 
focus  of  concern  is  the  certification 
implications  for  an  instructor  engineer 
of  an  operational  mistake  made  by  a 
student  engineer.  It  is  important  to 
remember  that  only  operational 
mistakes  involving  noncompliance  with 
one  of  five  critical  rules  can  trigger 
potential  revocation  of  certification.  In 
addition,  operational  mistakes  can 
involve  a  wide  variety  of  factual 
settings.  Thus,  FRA  gave  railroads  the 
discretion  to  evaluate  each  situation  and 
determine  what  the  appropriate 
response  should  be  to  that  particular 
incident.  An  example  may  help  to 
illustrate  this  point.  Assume  that  a 
railroad  has  an  operating  rule  requiring 
an  engineer  to  halt  the  train  before 
proceeding  past  a  wayside  signal 
displaying  a  stop  indication.  FRA 
recognizes  that  the  noncompliance  with 
such  a  rule  can  take  different  forms.  In 
one  instance  a  student  engineer  could 
be  operating  a  heavy  train,  descending 
a  significant  grade  under  adverse 
weather  conditions  and  bring  the  train 
to  a  halt  with  one  axle  of  the  lead 
locomotive  beyond  the  wayside  signal 
despite  the  advice  of  the  instructor  to 
initiate  more  effective  braking  action.  In 
another  instance  a  student  engineer 
with  a  moderate  weight  train,  on  level 
terrain  with  good  weather  could  bring 
the  train  to  a  halt  after  the  locomotive 
and  several  cars  had  passed  the  signal 
because  of  the  inattention  or  lack  of 
adequate  guidance  on  the  part  of  the 
instructor.  The  railroad  must  evaluate 
the  action  or  inaction  by  the  student  and 
the  instructor  engineer  supervising  the 
student.  When  it  evaluates  the  conduct 
of  both  persons  under  the  FRA  rule. 
FRA  intends  that  only  an  individual 
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who  is  actually  culpable  for  the 
noncompliance  will  be  held  accountable 
for  his  or  her  conduct  for  the  purposes 
of  8  240.117.  In  some  settings 
culpability  could  belong  to  the  student 
alone,  the  instructor  alone,  or  be 
assigned  to  both  engineers. 

Several  requests  for  interpretive 
guidance  questioned  whether  certain 
vehicles  are  or  should  be  considered 
locomotives  for  the  purposes  of  this 
rule.  The  requests  identified  the 
following  group  of  large  self-propelled 
vehicles  designed  or  adapted  for 
maintaining  the  railroad's  right-of-way: 
Excavators,  in-track  welders,  tampers, 
undercutters,  ballast  shoulder  cleaners, 
ditchers,  and  crosstie  installation 
machines. 

FRA  does  not  view  these  vehicles  as 
locomotives  for  the  purposes  of  this 
regulation.  The  vehicles  are  not 
traditionally  viewed  as  locomotives  and 
are  not  operationally  similar  to 
traditional  locomotives.  They  do  not 
have  standard  freight  cars  attached 
when  performing  their  maintenance 
function  and  are  not  capable  of  high 
speed  operation  when  transiting  to  or 
from  work  site  locations. 

Questions  have  also  been  raised  about 
whether  a  person  who  is  controlling  a 
locomotive  fix»m  a  remote  location, 
through  the  use  of  radio  signals,  must  be 
deemed  a  locomotive  engineer  for  the 
purposes  of  this  rule.  The  fact  that  a 
person  is  controlling  a  locomotive  from 
a  remote  location  is  not  sufficient  to 
remove  that  individual  from  the 
application  of  this  rule.  FRA  considers 
such  perswis  to  be  locomotive  engineers 
covered  by  this  regulation. 

Section  240.101     The  "Grandfathering" 
Process 

A  number  of  small  railroads  and 
several  individuals  involved  in  starting 
up  new  rail  operations  have  evidenced 
confusion  about  the  requirements  of 
subseaioas  (al  and  (b)  of  this  section. 
The  confusion  involves  the  effort  to 
reconcile  the  need  for  having  a  written 
program  that  complies  with  subsections 
(a)  and  (b)  and  the  requirements  for  the 
program  that  must  be  submitted  to  FRA 
under  subsection  (c}.  The  provisions  of 
subsections  (al  and  (bl  are  applicable  to 
railroads  involved  in  the  process  of 
making  grandfathering  decisions  during 
the  period  of  conversion  to  the 
certification  system  and  full 
implementation  of  the  formal  evaluation 
processes  required  under  this  rule. 
Subsections  (al  and  (b)  require  raiboads 
that  have  not  yet  reached  the  deadline 
for  making  formal  submissions  to  FRA 
to  have  an  informal  system  for 
evaluating  those  it  contemplates 
certifying  as  locomotive  engineers.  Such 


informal  programs  do  not  need  to  be 
filed  with  FRA. 

Section  240.107    Class  of  Service 
Decisions 

Several  railroads  have  questioned  the 
proper  way  to  proceed  under  this 
section  when  they  have  a  qualified 
locomotive  service  engineer  and  desire 
to  upgrade  that  person's  skills  so  that 
the  person  will  be  capable  of  becoming 
a  train  service  engineer.  To  accomplish 
the  transition,  the  person  needs  to 
function  as  a  student  on  some  occasions 
and  as  a  servicing  engineer  on  others. 
The  railroads  are  reluctant  to  issue  the 
person  two  certification  cards  to  reflect 
the  duality  of  the  person's  status  and  are 
fearful  that  even  if  such  action  is  taken 
the  fact  that  the  servicing  engineer  is 
hauling  cars  could  be  viewed  as  a 
violation  of  this  section. 

It  is  not  FRA's  intent  that  a  railroad 
be  required  to  issue  two  certification 
documents  in  this  setting.  An 
endorsement  to  the  locomotive  servicing 
certificate  or  its  supplementary 
documents  will  be  sufficient  to  reflect 
the  person's  status  as  a  student  train 
service  engineer.  The  intent  of  the 
provision  is  being  met  when  the 
locomotive  servicing  engineer,  with  the 
documentation  just  described,  functions 
as  student  and  operates  under  the 
immediate  supervision  of  an  instructor 
engineer. 

A  second  set  of  interpretive  questions 
has  been  generated  by  the  desire  of 
some  railroads  to  certify  a  person  as  a 
train  service  engineer  but  then  impose 
significant  limits  or  constraints  on  the 
operational  authority  of  that  person. 
This  section  permits  railroads  to  take 
such  action  and  can  be  employed  by 
them  to  address  issues  such  as  utilizing 
persons  who  have  sufficient  skills  to 

f)erform  in  terminal  or  yard  service  but 
ack  the  knowledge  or  skill  to  operate 
trains  beyond  terminal  areas.  Railroads 
that  elect  to  follow  this  approach  will  of 
course  need  to  structure  their 
implementation  program  submissions. to 
reflect  any  differences  in  the  training  or 
testing  of  these  engineers  that  would 
flow  from  their  more  limited  operating 
responsibilities. 

A  third  set  of  interpretive  questions 
involves  the  propriety  of  granting 
student  certification  status  to  certain 
individuals  to  facilitate  the  operation  of 
steam  locomotives  on  general  system 
trackage.  A  number  of  railroads  permit 
the  movement  of  excursion  trains 
hauled  by  vintage  steam  locomotives. 
The  pool  of  individuals  who  have 
mastered  the  intricacies  of  properly 
running  steam  locomotives  is  limited 
and  includes  a  significant  number  of 
persons  who  are  not  currently  certified 


as  train  service  engineers.  In  order  to 
utilize  the  talents  of  such  persons, 
railroads  have  asked  whetner  they  can 
certify  a  member  of  this  pool  as  a 
student  engineer  for  the  limited  purpose 
of  operating  such  steam  excursions. 
When  operating  a  locomotive  the 
student  engineer  would  be  accompanied 
by  a  supervisor  of  locomotive  engineers 
so  as  to  comply  with  FRA's  requirement 
to  have  an  instructor  engineer  oversee 
the  student's  activities  and  assure 
adherence  to  the  railroad's  operating 
rules. 

This  section  does  not  prohibit  a 
railroad  from  proceeding  in  this 
manner.  A  railroad  that  elects  to  follow 
this  course  of  action  must  comply  with 
the  provisions  of  §  240.203(b)  which 
require  a  determination  be  made 
concerning  the  visual  and  auditory 
acuity  of  the  student. 

Section  240.113    Records  From  Former 
Railroad  Employers 

FRA  has  received  inquiries  from   * 
railroads  about  whether  their  record 
searches,  as  a  prior  employer  of  a 
certification  candidate,  can  be  confined 
to  instances  where  the  candidate  was 
serving  as  a  locomotive  engineer  for  the 
railroad.  The  examination  of  prior 
railroad  employment  records  cannot  be 
so  limited.  Although  that  approach 
would  work  for  examination  of 
incidents  of  operational  misconduct, 
such  as  failing  to  stop  at  a  signal,  the 
approach  does  not  cover  all  relevant 
information  since  it  is  possible  that  the 
records  will  reveal  iri^tances  of 
noncompliance  with  FRA  rules  for 
controlling  alcohol  and  drug  use.  Data 
concerning  such  incidents  can  affect  a 
person's  eligibility  for  certification. 

Section  240.117    Operational 
Misconduct 

In  one  of  the  reconsideration  petitions 
and  several  requests  for  guidance,  FRA 
has  been  asked  to  clarify  the  following 
issues  concerning  this  section:  (a) 
Operational  misconduct  occurring  prior 
to  January  1,  1992;  (b)  communal 
culpability;  and  (c)  identification  of  the 
events  covered  by  §  240.117(e). 

(a)  Operational  misconduct  occurring 
prior  to  January  1,  1992.  This  issue 
involves  the  significance  to  be  attached 
to  operational  misconduct  events  that 
occurred  during  the  interval  between 
September  17, 1991,  (the  rule's  effective 
date)  and  January  1,  1992,  (the  date  the 
first  implementation  programs  were  in 
effect).  Assume,  for  example,  that  a 
locomotive  engineer  was  held 
responsible  for  noncompliance  with  one 
of  the  cardinal  operating  rules  listed  in 
§  240.117  for  an  incident  that  occurred 
during  this  interval  such  as  a  failure  to 
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stop  at  a  signtil  that  requires  a  complete 
stop  prior  to  passing  it.  Interested 
p>ailie8  want  guidance  on  whether  such 
an  incident  constitutes  a  first  offense  for 
the  possible  imposition  of  a  mandatory 
1-year  loss  of  eligibility  if  that  person  is 
involved  in  a  subsequent  incident  in  the 
next  36-months.  Finally,  the  question 
has  been  raised  about  whether  the 
engineer  is  entitled  to  seek  FRA  review 
of  the  validity  of  the  railroad's  adverse 
finding  for  an  incident  occurring  during 
that  interval. 

This  rule  became  effective  on 
September  17, 1991.  During  initial 
implementation  of  this  rule,  FRA 
allowed  railroads  to  select  their  own 
criteria  for  evaluating  those  individuals 
who  would  be  deemed  eligible  for 
certification  under  the  provisions  of 
§  240.201.  Once  selected  for  initial 
certification  under  this  informal 
process,  persons  deemed  qualified  were 
to  be  "certified"  and  issued  certificates 
no  later  than  January  1, 1992.  This  so 
called  "grandfathering"  approach  was 
taken  to  ease  the  transition  to  the  new 
system  under  which  FRA  would 
establish  the  qualification  standards 
against  which  all  locomotive  engineers 
will  be  measured. 

During  the  interval  from  September 
17  through  December  31, 1991,  no 
"certified"  locomotive  engineers 
existed.  Railroads  were  using  that 
period  to  informally  evaluate  their 
personnel  and  accomplish  the 
administrative  tasks  associated  with 
isstiance  of  the  actual  certificates.  Thus, 
there  was  no  certification  status  for 
railroads  to  be  concerned  about  during 
that  interval. 

Although  not  yet  "certified,"  many 
persons  operated  locomotives  during 
that  interval  and  some  of  those 
individuals  failed  to  comply  with  the 
portions  of  railroad  operating  rules 
referenced  in  §240.117.  Section  240.117 
provides  that  a  person  who  is  found  to 
have  failed  to  comply  with  one  of  the 
listed  operating  rules  shall  be  ineligible 
for  certification  for  a  specified  period  of 
time.  The  period  of  revocation  or 
ineligibility  is  longer  when  there  are 
repeated  instances  of  noncompliance. 

Since  no  "certified"  locomotive 
engineers  were  in  service,  parties  have 
lu^ed  that  no  event  occurring  before 
January  1, 1992  should  be  considered 
for  the  purposes  of  this  rule.  In 
particular,  the  more  extended 
ineligibility  periods  provided  for  in 
§  240.117  (for  repeat  offenders)  should 
not  apply  to  a  certified  locomotive 
engineer  who  violates  one  of  the 
operating  rules  and  practices  listed  in 
this  section  after  January  1, 1992. 

FRA  disagrees  with  this  argument 
since  there  is  no  persuasive  logical  or 


equitable  basis  for  proceeding  in  that 
manner.  The  operating  rules  and 

f>ractic8s  listed  in  this  section  are 
ongstanding  provisions  of  railroad 
company  rules  designed  to  assure  the 
safety  of  train  operations. 
Noncompliance  with  these  rules  and 
practices  needs  to  be  discouraged.  As 
FRA  has  repeatedly  stated, 
noncompliance  with  the  cardinal  safety 
rules  referenced  in  §  240.117  routinely 
produces  a  significant  number  of 
reportable  train  accidents  each  year. 

Locomotive  engineers  have  been 
extensively  educated  about  these  rules 
and  have  long  been  obligated  to  comply 
with  them  as  a  condition  of  continued 
employment.  Moreover,  FRA  provided  a 
period  of  some  three  months  after 
publication  of  this  rule  before  attaching 
certification  impUcations  to  such 
incidents  of  noncompliance.  This  was 
ample  time  for  all  operators  of 
locomotives  to  be  conversant  with  the 
fact  that  beginning  September  17, 1991, 
a  failure  to  comply  with  these  rules  took 
on  certification  implications  in  addition 
to  the  preexisting  employment 
implications. 

The  same  process  for  investigating  the 
factual  predicates  into  individual 
allegations  of  noncompliance  existed 
both  before  and  after  January  1, 1992. 
Thus,  the  rights  of  such  individuals  to 
an  impartial  hearing  have  not  been 
altered  by  the  passage  of  time.  For  these 
reasons,  FRA  believes  that  railroads 
should  consider  incidents  of 
noncompliance  covered  by  §  240.117 
when  making  evaluations  of 
grandfathered  locomotive  engineers. 

Such  incidents  will  influence  the 
duration  of  a  revocation  interval  for  a 
subsequent  incident  of  noncompliemce. 
For  example,  assume  that  in  July  of 
1993  a  locomotive  engineer  is  found.to 
have  violated  §  240.117  by  failing  to 
comply  with  a  stop  signal.  Investigation 
reveals  that  the  same  engineer  was 
found  to  have  had  a  prior  incident  of 
noncompliance  in  which  he  or  she 
operated  in  a  train  in  excess  of  the 
maximum  authorized  speed  on 
November  13,  1991.  The  July  event 
thereby  constitutes  a  second  incident 
within  36-months  and  the  one  year  loss 
of  eligibility  consequence  of  §240.117 
applies  to  set  the  duration  of  the 
revocation  interval.  However,  not  all 
prior  incidents  will  trigger  such  a 
consequence.  A  railroad  that  is 
confi-onting  such  a  situation,  may  only 
consider  prior  incidents  that  were  the 
subject  of  formal  industrial  disciplinary 
proceedings.  Informal  railroad  response 
to  handling  such  incidents  preclude  the 
event  from  being  considered  as  a  prior 
incident  for  the  purposes  of  §  240.117. 


(b)  Communal  culpability.  The 
concern  here  is  over  situations  in  which 
a  locomotive  engineer  is  found  to  have 
engaged  in  operational  misconduct, 
while  serving  in  the  capacity  of 
conductor  or  brakeman,  by  virtue  of 
being  the  member  of  a  crew  involved  in 
a  rule  violation.  Parties  have  asked  FRA 
to  clarify  whether  such  noncompliance 
incidents  should  be  considered  as 
events  with  §  240.117  implications  for 
the  certification  status  of  the  conductor 
or  brakeman.  The  events  listed  in 

§  240.117  are  intended  to  hold 
locomotive  engineers  accountable  for 
their  conduct  as  engineers.  It  was  not 
FRA's  intent  that  they  be  held 
accountable,  for  certification  purposes, 
for  operational  noncompliance 
incidents  when  they  were  not  serving  as 
a  locomotive  engineer.  In  FRA's 
judgement  there  are  too  many  potential 
instances  in  which  it  is  difficult  for 
other  train  crew  members  to  effectively 
intervene  to  prevent  operational 
misconduct  by  the  person  at  the 
controls  of  the  locomotive. 

(c)  Identification  of  the  events  covered 
by  section  240.117(e).  FRA's  revisions  to 
the  provisions  of  subsection  240.117(e) 
do  not  fully  resolve  several  questions 
about  the  proper  interpretation  to  be 
accorded  one  aspect  of  the  provisions  of 
subsection  (e).  llie  questions  involve 
which  circumstances  FRA  intended  to 
cover  by  the  words  "signal  indication" 
in  paragraph  (1)  of  §240. 11 7(e). 

FRA  intended  that  the  individual 
railroad  operating  rules  and  practices 
would  control  what  devices  or  methods 
would  be  deemed  signal  indications. 
FRA  did  not  intend  to  limit  the  term  to 
wayside  signals  which  are  subject  to 
FRA's  signal  and  train  control 
regulations  but  to  take  an  expansive 
view.  In  FRA's  view  a  mandatory 
directive  communicated  by  radio;  a 
dragging  equipment  detector  message; 
clearly  visible  flagging  devices,  both 
lighted  and  unlighted,  would  all  be 
encompassed  within  the  words  "signal 
indication." 

Section  240. 119  Alcohol  and  Drug  Use 
Related  Topics 

Several  aspects  of  the  petitions  for 
reconsideration  and  multiple  requests 
for  clarification  have  involved  several 
different  aspects  of  the  rule  provisions 
relating  to  control  of  alcohol  and  drug 
abuse  by  locomotive  engineers.  The 
following  five  issues  have  been 
identified:  (a)  Service  in  other  safety- 
sensitive  service  by  engineers  who 
violate  FRA's  alcohol  and  drug  control 
rules;  (b)  the  impact  of  self  or  co-worker 
referral  on  mandatory  9-month  loss  of 
eligibility;  (c)  EAP  discretion  to  control 
the  loss  of  eligibility  interval  in  certain 


Federal  Regfater  /  Vol.  58.  No.  67  /  Friday.  April  9.  1993  /  Rules  and  Regulations  18997 


instances;  (d)  stringency  of  return-to- 
servics  testing;  and  (e)  periodic  physical 
detection  of  substance  abuse. 

(a)  Senrice  in  other  safety-sensitive 
positions  by  engineers  who  violate 
FRA  's  alcohol  and  drug  control  rules. 
The  initial  topic  in  this  group 
essentially  involves  the  willingness  of 
FRA  to  have  an  engineer  continue  to 
serve  in  some  other  safety-sensitive 
position  after  being  found  to  have 
violated  §  219.101  and  thereby  losing  for 
nine  months  the  eligibility  to  serve  as  an 
engineer.  The  AAR  petition  requested  a 
two-proQged  reexamination  of  the 
policy  of  removing  the  discretion  of 
EAP  counselors  to  set  the  duration 
during  which  an  engineer  with  an  active 
substance  abuse  disorder  would  be 
precluded  from  performing  service. 

Section  240.119  provides  that  a 
mandatory  9-montn  loss  of  eligibility 
occiir  when  a  locomotive  engineer  is 
found  to  have  violated  the  prohibitions 
against  reporting  for  or  being  on  duty 
while  under  the  influence  of  alcohol  or 
a  controlled  substance.  Since,  elsewhere 
in  §  240.119.  FRA  permits  EAP 
counselors  to  have  discretion  when 
confronting  detected  substance  abuse  in 
contravention  of  §  219.102.  AAR 
questioned  whether  FRA  intended  to 
fully  remove  that  discretion  when 
confronting  substance  abuse  in 
contravention  of  §219.101.  If  that  was 
FRA's  intent,  then  AAR  suggested  that 
FRA  make  the  mandatory  loss  of 
ehgibility  applicable  to  the  performance 
of  duty  in  any  safety-sensitive  functions. 

FRA  did  intend  to  eliminate  EAP 
counselof  discretion  when  confronting  a 
locomotive  engineer  who  is  involved  in 
any  incident  of  substance  abuse  that 
contravenes  §219.101.  Locomotive 
engineers  play  a  particularly  critical  role 
in  train  operation  safety  and  at  this  stage 
of  the  extensive  efforts  to  control 
alcohol  and  substance  abuse  by  rail 
workers.  FRA  is  unwilling  to 
coimtenance  the  possibility  that  despite 
such  reprehensible  behavior  a 
locomotive  engineer  could  return  to  the 
controls  of  a  locomotive  in  less  than  9 
months.  FRA  believes  that  the  more 
consistent  handling  of  alcohol  and  drug 
cases  dictated  under  this  rule  is 
appropriate  where  Federally  required 
certification  is  at  issue. 

(b)  The  impact  of  self-  or  co-worker 
referral  on  mandatory  9-month  loss  of 
eligibility.  The  next  topic  involves 
clarification  of  whether  the  mandatory 
9-month  loss  of  eligibility  period 
applicable  to  a  §  219.101  violation 
dictates  a  railroad's  response  to 
substance  abuse  data  surfacing  in  a  self- 
referral  or  co-worker  referral  context. 
Several  parties  have  questioned  whether 
§  240.119  has  inadvertently  undermined 


the  workings  of  voluntary  substance 
abuse  intervention  programs,  suci  as 
self-referral  or  co-worker  referral,  for 
locomotive  engineers. 

FRA  fully  supports  voluntary 
prevention  programs  such  as  Operation 
Red  Block  and  recognizes  that  such  peer 
prevention  programs  can  provide  an 
excellent  means  of  promoting  an  alcohol 
and  drug  free  workplace.  Section 
§  240.119  does  not  disrupt  the 
functioning  of  prevention  programs  and 
in  subparagraph  (c)(4)(iii)  the  rule 
specifically  exempts,  from  the  nine 
month  ineligibility  consequence, 
transgressions  of  §219.101  that  are 
brought  to  the  railroad's  attention 
through  formal  co-worker  reports. 
However,  where  individuals  have  not 
availed  themselves  of  the  options  and 
counter  measures  currently  in  place, 
FRA  believes  that  a  standard  period  of 
revocation  is  the  appropriate  response. 
Examples  may  help  to  illustrate  this 
point.  If  a  locomotive  engineer  seeks 
help  on  his  own  initiative  or  is  referred 
by  a  co-worker,  prior  to  detection  that 
he  or  she  is  not  in  compliance  %vith 
§  219.101.  the  EAP  counselor  has 
discretion  to  set  the  duration  of  the 
engineer's  period  of  ineligibility; 
however,  approval  to  return  to  service 
following  successful  completion  of 
primary  treatment  may  not  be 
unreasonably  withheld.  Absent  prior 
invocation  of  the  mechanisms  of  an 
intervention  program,  once  detected  by 
the  railroad  a  violation  of  §  219.101  by 
a  certified  locomotive  engineer  results 
in  the  mandatory  9-month  loss  of 
eligibility  provided  in  §240.119.  FRA 
recognizes  that  this  approach 
contravenes  some  collective  bargaining 
agreements  that  permit  a  person  to 
return  to  service  after  a  comparatively 
short  time  despite  the  fact  that  the 
person  was  detected  by  the  railroad  as 
being  in  violation  of  §  219.101. 

A  variant  of  that  fact  pattern  also 
generated  requests  for  guidance. 
Assume  that  a  person  performing 
covered  service,  typically  as  a  conductor 
or  brakeman  is  found  to  be  in  violation 
ofeither§  219.101  or  §219.102  of  FRA's 
alcohol  and  drug  control  rules  and  upon 
investigation,  it  is  learned  that  the 
person  is  certified  to  serve  as 
locomotive  engineer.  Several  parties 
wanted  to  know  whether  that  violation 
of  §  219.101  or  §  219.102  should  be 
considered  as  effecting  the  person's 
certification  eligibility. 

FRA  did  not  mtend  to  create  any 
exemption  for  violations  of  part  219 
detected  while  the  engineer  is  serving  in 
some  other  capacity.  If  a  certified 
locomotive  engineer  is  found  to  be  in 
noncompliance  with  §219.101  while 
performing  in  any  service,  that  person 


renders  himself  ineligible  for  the 
mandatory  nine-month  interval 
provided  in  §  240.119.  The  critical 
safety  functions  performed  by  an 
engineer  demand  that  locomotive 
engineers  be  held  to  the  highest  levels 
of  accountability  in  this  context.  In 
contrast  to  basic  premise  for  FRA's 
position  concerning  the  communal 
responsibility  for  operational  violations 
under  §  240.117,  the  person  must 
exercise  direct  and  immediate  control 
over  his  or  her  own  use  of  drugs  and 
alcohol. 

(c)  EAP  discretion  to  control  the  loss 
of  eligibility  interval  in  certain 
instances.  The  next  topic  involves  the 
logic  of  allowing  a  person,  detected  as 
having  violated  §  219.102.  to  return  to 
service  after  a  comparatively  short 
interval.  Several  parties  have  questioned 
whether  FRA  intended  to  allow  a 
locomotive  engineer  to  be  returned  to 
service  in  an  interval  that  could 
possibly  be  less  than  60-days  for  a 
violation  of  §219.102. 

FRA  did  intend  to  allow  EAP 
counselors  to  have  discretion  in  setting 
the  duration  of  the  loss  of  eligibility  in 
these  cases.  In  these  instances,  the  facts 
do  not  routinely  demonstrate  the  same 
level  of  immediate  danger  to  the  saf^ 
of  train  operations.  Detection  of 
substance  abuse  in  this  context  does  not 
involve  specific  evidence  of  on-duty  use 
or  impairment  by  the  engineer  and 
hence  does  not  present  the  same  level 
of  safety  risk  that  a  §219.101  violation 
does.  FRA  expects  EAP  counselors  to 
employ  reasonable  judgement  about  an 
individual's  condition  and  recognizes 
that  this  could,  under  appropriate 
circumstances,  result  in  a  locomotive 
engineer  being  withheld  from  service  for 
a  only  short  interval. 

(d)  Stringency  of  retum-to-service 
testing.  The  next  topic  involves  the 
provisions  of  §240.119  that  prescribe 
the  retum-to-service  testing  of 
locomotive  engineers  with  an  active 
substance  disorder.  The  BLE  petition 
requested  revision  of  the  provisions  to 
remove  what  it  perceives  to  be 
unnecessarily  stringent  aspects  of  the 
return-to-service  testing  in  this  rule. 
Section  240.119  provides  for  a 
minimum  of  6  alcohol  and  6  drug  tests 
during  the  first  12  months  after  a 
locomotive  engineer  is  returned  to 
service.  Unquestionably,  these 
provisions  are  more  stringent  than  those 
contained  in  §  21 9. 1 04  of  FRA 's  rules  to 
control  alcohol  and  substance  abuse. 
The  provisions  of  this  rule  reflect  FRA's 
maturing  views  about  the  appropriate 
criteria  for  retum-to-service  testing. 
Thus.  FRA  denied  the  request  to  amend 
this  rule  to  mirror  the  existing 
provisions  of  part  2 1 9.  In  the  context  of 
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retum-to-service  testing,  questions  have 
been  raised  about  whether  compliance 
with  testing  provisions  is  achieved 
when  a  person  is  given  both  the 
mandated  alcohol  and  drug  test  on  the 
same  day.  Testing  for  both  alcohol  and 
drugs  on  the  same  day  is  permissible 
and,  if  performed  properly,  deemed  in 
compliance  with  this  section. 

In  a  separate  notice  of  proposed 
rulemaking,  published  in  the  Federal 
Register  on  December  15,  1992  (57  FR 
59588),  FRA  requested  comment  on 
extending  minimum  requirements  for 
follow-up  tests  to  the  other  safety 
sensitive  employees.  Safety  is  best 
assured  and  substance  abusers  are  best 
helped  by  clear,  strict  rules  applied 
firmly  and  consistently. 

(e)  Periodic  physical  detection  of 
substance  abuse.  The  final  topic 
involves  clarification  concerning  the 
proper  way  to  proceed  under  this 
section  when  a  qualified  locomotive 
engineer  takes  a  periodic  physical 
examination  that  provides  a  basis  to 
think  that  the  person  has  an  active 
substance  abuse  disorder.  Internal 
corporate  policy,  developed  in 
conjunction  with  the  provisions  of 
FRA's  rules  for  controlling  alcohol  and 
drug  abuse  and  the  industry's  own  Rule 
G  programs,  currently  dictate  a 
railroad's  response  to  physical 
examination  data.  This  qualification 
rule  does  not  alter  existing  company 
pohcies  for  responding  to  such 
information. 

Section  240.  J  25    Knowledge  Testing 

FRA  has  received  inquires  about  the 
proper  conduct  of  knowledge  testing 
imder  this  rule.  Several  larger  railroads 
were  concerned  about  whether  the  rule 
permitted  them  to  divide  the  conduct  of 
knowledge  testing  into  segments 
administered  at  different  times.  FRA 
recognizes  that  a  railroad  may  have 
some  need  to  administer  portions  of  its 
testing  activities  at  different  points  in 
time  and  the  rule  does  not  prohibit  this. 
These  railroads  were  also  concerned 
about  the  need  for  specificity  when 
questioning  a  person  to  determine 
knowledge  about  physical 
characteristics.  Physical  characteristic 
knowledge  Questions  need  to  be  route- 
specific,  and  limiting  such  a  test  to 
generic  questioning  will  not  be 
sufficient.  Moreover,  when  testing  a 
person  who  is  authorized  to  operate 
over  multiple  routes,  the  person's 
knowledge  concerning  each  route  needs 
to  be  examined. 

Section  240.207    Acuity  Testing 

FRA  has  received  inquiries  about  the 
absence  of  detailed  procedures  to  be 
followed  when  conaucting  the  visual 


and  auditory  testing  required  under  this 
rule.  FRA  did  not  include  required 
testing  protocols  because  it  did  not 
deem  them  necessary.  FRA  recognizes 
that  there  are  multiple  ways  to  perform 
the  required  testing  and  that  some 
medical  protocols  are  held  in  higher 
esteem  than  others.  Although  FRA  has 
confidence  in  and  commends  the  use  of 
the  protocols  employed  by  the  Federal 
Aviation  Administration  in  coimection 
with  that  agency's  medical  examination 
requirements  for  aviators,  FRA  is 
allowing  railroads  to  make  their  own 
informed  judgment  about  which 
methodology  will  be  employed. 

Similarly,  FRA  has  not  dictated  the 
minimum  criteria  for  the  skill  levels  of 
the  individuals  who  may  be  performing 
ministerial  functions  under  the 
supervision  of  a  medical  doctor.  Instead, 
FRA's  rule  rehes  on  the  medical 
community  to  properly  discharge  its 
medical,  moral  and  legal  obligations  to 
properly  provide  health  care  when 
administering  such  tests. 

Section  240.215    Data  for  Joint 
Operation  Certifications 

FRA  has  been  asked  to  clarify  the 
level  of  detail  required  for  the 
information  that  must  reside  in  a 
railroad's  files  when  the  railroad 
authorizes  a  person  from  another 
railroad  to  operate  on  joint  operations 
trackage  for  which  it  is  operationally 
responsible.  The  level  of  data  will  vary 
depending  on  the  method  or  methods 
selected  by  the  railroad  for  making  the 
decision  that  a  visiting  engineer  is 
qualified  to  operate  on  the  joint 
operations  trackage. 

The  rule  provides  two  options:  The 
controlling  railroad  can  conduct  the 
necessary  testing  or  it  can  rely  on  the 
visiting  railroad  to  conduct  the  testing 
on  its  behalf.  If  the  controlling  railroad 
elects  to  do  its  own  testing,  then  it  will 
be  responsible  for  being  able  to  identify 
the  particulars  of  that  testing.  For 
example,  if  the  controlling  railroad  were 
a  large  railroad  that  uses  standardized 
tests,  it  would  be  sufficient  to  be  able  to 
show  that  the  person  was  given 
standard  written  test  type  A  on  a  given 
date  and  achieved  a  passing  score  of  "x" 
percent. 

If  the  controlling  railroad  elects  to 
rely  on  the  visiting  railroad,  then  the 
host  railroad  will  be  responsible  only 
for  documenting  that  it  has  relied  on  an 
agreement  with  the  visiting  railroad 
whereby  the  visiting  railroad  was 
authorized  by  the  controlling  railroad  to 
perform  the  testing  on  behalf  of  the 
controlling  railroad  and  to  maintain  the 
appropriate  records  concerning  that 
testing. 


Railroads  typically  will  employ  both 
approaches.  In  some  instances  a  middle 
ground  will  be  selected  in  which  the 
controlling  railroad  allows  the  visitor  to 
sit  in  judgment  of  its  employees  only 
when  selected  members  of  the  visitor 
railroad's  staff  are  administering  the 
tests.  These  approaches  to  testing  prior 
to  sanctioning  operation  on  the  joint 
territory  by  the  engineers  working  for      | 
the  visiting  railroad  predate  the 
existence  of  FRA's  rule. 

The  significant  difference  under 
FRA's  rule  is  that  the  arrangements  for 
such  decision  making  must  be  known, 
adhered  to,  and  documented  because 
the  controlling  railroad  will  bear  the 
ultimate  responsibility  under  this  rule 
for  all  locomotive  engineers  it 
authorizes  to  operate  on  its  lines.  A 
controlling  railroad  can  anticipate  that 
under  appropriate  circumstances  FRA 
will  be  prepared  to  hold  the  controlling 
railroad  responsible  for  enforcement 
purposes  despite  being  confronted  with 
the  argument  that  the  visiting  railroad 
was  the  culprit  and  that  the  controlling 
railroad  should  be  exhonorated  because 
it  was  totally  dependent  on  the  visiting 
railroad  to  prevent  an  unqualified 
engineer  from  operating  on  the 
controlling  railroad's  lines. 

Section  240.303    Conducting  Annual 
Monitoring  of  Engineers 

FRA  has  been  asked  to  clarify  two 
details  about  the  conduct  of  annual 
monitoring  efforts.  Under  relatively 
routine  circumstances,  such  as  illness,  it 
is  foreseeable  that  a  person  might  not  be 
given  his  or  her  annual  check  ride  or 
operational  compliance  test.  Although 
the  rules  do  not  appear  to  provide  that 
a  failure  to  administer  an  annual  check 
ride  or  operational  compliance  test  will 
serve  to  invalidate  a  person's 
certification  status,  there  is  concern  that 
FRA  might  interpret  the  rules  to  dictate 
that  response.  The  certification  rule 
does  not  provide  that  a  failure  to 
administer  an  annual  check  ride  or 
operational  compliance  test  will  serve  to 
invalidate  a  person's  certification  status. 
If  FRA  discovers  that  a  railroad  has  not 
conducted  these  annual  events,  FRA 
will  inquire  into  the  reasons  behind  that 
failure.  When  there  are  valid  reasons  for 
not  conducting  these  events,  such  as 
illness,  absence,  or  some  similar 
legitimate  explanation.  FRA  will  take  no 
further  action.  If  a  railroad  lacks  valid 
reasons  for  such  failures  then  FRA  will 
consider  the  need  for  remedial  action  to 
preclude  recurrence  of  such  failures  by 
the  railroad. 

A  related  concern  involves  the 
administration  of  an  unannounced 
compliance  test  as  part  of  an  aimual 
check  ride  particularly  if  a  railroad  uses 
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a  simulator  to  conduct  such  operations. 
Some  railroads  plan  to  use  their 
simulators  to  assure  that  some 
locomotive  engineers,  who  do  not 
routinely  operate  a  locomotive  in  the 
course  of  their  normal  duties,  maintain 
their  skill  performance  levels  by 
annually  operating  on  a  simulator.  If 
that  simulator  can  reasonably  be 
expected  to  be  the  only  scheduled 
operating  experience  the  person  will 
have  in  a  year,  several  parties  have 
questioned  whether  a  railroad  can  fulfill 
its  duty  to  conduct  an  annual 
operational  comphance  test  by 
including  the  test  as  part  of  that 
simulator  program.  The  concern  is,  that 
by  including  the  test  in  the  simulator 
program,  the  railroad's  test  will  no 
longer  be  completely  unannounced. 
FRA  will  consider  these  simulator 
tests  to  be  vahd  compliance  tests  so  long 
as  such  testing  retains  its  basic  integrity. 
While  FRA  recognizes  that  to  some 
degree  permitting  such  a  simulator  test 
means  that  the  test  loses  some  of  its 
unanticipated  Quality,  FRA  sees  that  as 
tolerable  provided  railroads  not  attempt 
to  subvert  this  authority  by  employing 
testing  procedures  that  lose  their 
element  of  surprise  through  constant 
repetition. 

SectJon  240.307    Procedures 
Controlling  Revocation  of  Certification 

In  adopting  this  regulation  FRA  did 
not  attempt  to  provide  an  in-depth 
explanation  of  its  regulatory  design 
concepts.  Lack  of  understanding  about 
those  concepts  appears  to  be  a  source 
for  the  reconsideration  petition  requests 
for  clarification  or  reguUtory  change 
and  many  of  the  interpretive  questions 
concerning  the  procedures  that  control 
revocation  of  certificates.  Lack  of 
understanding  about  FRA's  conceptual 
approach,  compounded  by  confusion 
that  has  resulted  from  imprecise  use  of 
language  in  connection  with  adverse 
certification  decisions  appear  to  be  the 
cause  for  many  of  the  concerns  over 
how  to  integrate  this  rule  with  collective 
bargaining  arrangements. 

Regulatory  Design 

FRA  commenced  its  regulatory  design 
with  the  basic  idea  that  an  adverse 
decision  concerning  certification  under 
this  rule  involves  either  a  decision  to 
deny  certification,  including 
recertification,  or  a  decision  to  revoke 
certification.  When  addressing  denials, 
FRA's  regulatory  design  was  predicated 
principally  on  the  theory  that  decisions 
to  deny  certification  or  recertification 
would  come  at  the  conclusion  of  a 
prescribed  evaluation  process  which 
would  be  conducted  in  accordance  with 
the  provisioiis  set  forth  in  subpart  C. 


FRA  therefore  structured  various 
individual  sections  in  subpart  C,  as  well 
as  the  provisions  of  §  240.219  of  subpart 
C,  so  that  the  subpart  contains  specific 
procedures  designed  to  assure  that  a 
person,  in  jeopardy  of  being  denied 
certification  or  recertification,  would  be 
given  a  reasonable  opportunity  to 
explore  and  respond  to  the  negative 
information  that  might  serve  as  the  basis 
for  being  denied  certification  or 
recertification. 

When  considering  revocation,  FRA's 
design  theory  contemplated  that 
decisions  to  revoke  certification  would 
only  be  based  on  noncompliance  with 
an  operational  safety  directive  or  a 
violation  of  FRA's  rules  controlling 
alcohol  and  drug  use  by  railroad 
workers.  Since  revocation  decisions  by 
their  very  nature  would  involve  a  clear 
potential  for  factual  disagreement, 
FRA's  design  for  subpart  D  was 
structured  to  ensure  that  such  decisions 
would  come  only  after  the  certified 
locomotive  engineer  had  been  afforded 
an  opportunity  for  an  investigatory 
hearing  at  which  the  hearing  officer 
would  determine  whether  there  was 
sufficient  evidence  to  establish  that  the 
engineer's  conduct  warranted 
revocation  of  his  or  her  certification. 

FRA's  design  also  includes  the 
concept  of  certificate  suspension. 
Certificate  suspension  is  employed  in 
instances  where  there  is  reason  to  think 
the  certificate  should  be  revoked  or 
made  conditional  but  time  is  needed  to 
resolve  the  situation.  Certificate 
suspension  is  applicable  to  instances 
where  a  person  is  awaiting  an 
investigatory  hearing  to  determine 
whether  that  person  violated  certain 
provisions  of  FRA's  alcohol  and  drug 
control  rules  or  engaged  in  operational 
misconduct  and  situations  in  which  the 
person  is  being  evaluated  or  treated  for 
an  active  substance  abuse  disorder. 
In  executing  its  basic  theoretical 
design,  FRA  also  was  guided  by  the 
concept  that,  to  the  degree  that  it  was 
appropriate.  FRA's  regulatory  approach 
should  strive  to  accommodate  existing 
collective  bargaining  agreements 
whenever  possible.  FRA's  design 
precepts  also  included  attempting  to 
ensure  that  a  workable  framework  was 
provided  in  instances  where  the  existing 
agreement  approach  was  deemed 
inappropriate  for  the  purposes  of  this 
rule  or  where  such  agreements  simply 
did  not  exist.  In  this  context,  FRA's 
design  concept  sought  to  recogniie  that 
these  agreements  had  been  fabricated  to 
permit  resolution  of  similar  issues  and 
are  the  result  of  many  years  of  effort  by 
representatives  of  the  railroads  and 
labor  organizations.  In  addition,  they  are 
relatively  well  known  to  the  people  who 


operate  locomotives  which  would  assist 
people  in  making  the  U-ansition  to  the 
certification  process. 

Denial  of  Certification  Process- 
Integrating  Collective  Bargaining 
Arrangements 

A  focus  of  several  requests  for 
guidance  has  been  the  question  of  how, 
under  the  design  structure  of  the  rule, 
FRA  intends  railroads  to  respond  to  data 
concerning  a  person's  failure  to  meet  the 
acuity  criteria  for  certification.  A  variant 
of  that  question  has  been  the  degree  to 
which  FRA  procedures  have  displaced 
collective  bargaining  arrangements  for 
resolving  disputes  about  medical 
qualification. 

Sections  240.207  and  240.219 
establish  the  minimum  procedures  that 
must  be  accorded  the  certification 
candidate  before  a  railroad  renders  a 
potentially  adverse  decision.  Section 
240.219  explicitly  gives  the  certification 
candidate  a  reasonable  opportunity  to 
exjplain  or  rebut  the  adverse 
information.  Those  provisions  can 
readily  be  integrated  with  collective 
bargaining  arrangements.  For  example, 
conforming  with  a  collective  bargaining 
agreement  that  calls  for  the  use  of 
multiple  medical  opinions  about  the 
person's  medical  condition  prior  to 
reaching  a  final  qualification 
determination  would  satisfy  this 
provision. 

In  other  instances,  where  no  formal 
written  mechanism  exists  but  a  practice 
has  developed  that  allows  a  locomotive 
engineer  to  obtain  further  medical 
review,  if  the  certification  candidate  can 
convince  a  doctor  of  the  engineer's 
medical  fitness,  reliance  on  that  process 
would  satisfy  the  rule.  Since  there  are 
multiple  ways  to  effectively  achieve  this 
goal  of  according  the  candidate  a 
reasonable  response  opportunity,  the 
section  does  not  explicitly  limit  the 
tyi>es  of  alternate  methods  response 
mechanisms  that  are  acceptable  to  FRA. 
In  short,  no  change  to  the  rule  is 
necessary  because  the  rule  permits 
reliance  on  multiple  medical  opinion 
methodology. 

As  to  the  related  question  of  the 
deference  FRA  will  give  a  railroad's 
adverse  decision,  when  the  railroad 
determines  that  a  person  lacks  the 
required  vision  or  hearing  without 
adhering  to  the  collective  bargaining 
agreement  procedures,  FRA's  response 
is  provided  below  as  part  of  the  larger 
discussion  concerning  FRA's  review  of 
adverse  certification  decisions.  As  noted 
earlier,  the  rule  is  designed  to  resolve 
questions  concerning  physical 
qualifications  in  the  context  of  initial 
and  periodic  certification  procedures.  If 
a  railroad  has  reason  to  think  that  a 
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certified  engineer's  physical 

Sualifications  reouire  reexamination, 
le  rule  contemplates  tiiat  the  railroad 
would  schedule  that  person  for  a  new 
certification  evaluation. 

Certification  Revocation  Process — 
Integrating  Collective  Bargaining 
Arrangements 

As  noted  above.  FRA  contemplated 
that  decisions  to  revoke  certification 
would  be  based  on  noncompliance  with 
the  operational  safety  directives 
contained  in  §  240.117  and  §  240.119. 
Since  revocation  decisions  by  their  very 
nature  would  involve  a  clear  potential 
for  factual  disagreement,  FRA's  design 
for  subpart  D  was  structured  to  ensiire 
that  such  decisions  would  come  only 
after  the  certified  locomotive  engineer 
had  been  afforded  an  opportunity  for  a 
hearing  at  which  the  hearing  officer 
would  determine  whether  there  was 
sufficient  evidence  to  establish  that  the 
engineer's  conduct  warranted 
revocation  of  his  or  her  certification. 

This  section  provides  that  adherence 
to  the  procedural  arrangements  for 
conducting  company  disciplinary 
proceedings  will  be  deemed  to  satisfy 
the  requirements  of  this  rule.  The  rule 
also  provides  that  the  bearing  officer 
will  be  Umited  to  reaching  findings 
based  on  the  record  of  the  hearing,  a 
feature  not  necessarily  found  in  the 
agreement  approach.  In  this  way  FRA 
sought  to  permit  the  positive  and 
famiUar  aspects  of  the  existing  company 
disciplinary  process  to  continue  in 
service  but  guard  against  hearing 
officers  who  might  be  tempted  to  make 
decisions  based  on  data  not  fully 
examined  at  the  hearing.  Similarly,  the 
section  sets  forth  the  procedural  criteria 
for  conducting  such  proceedings  when 
reference  to  collective  bargaining 
agreements  is  not  available  as  a  way  to 
establish  the  needed  procedural  criteria. 

FRA  proceeded  from  the  perspective 
that  when  confronted  by  an  incident  of 
noncompliance  involving  events 
covered  by  this  rule  a  railroad  would 
have  to  decide  how  to  respond  to  that 
event  both  in  terms  of  the  imposition  of 
company  disciplinary  action  and  in 
terms  of  loss  of  eligibility  under  this 
rule.  The  rule  left  railroads  the  option 
of  treating  the  event  as  having  safety 
significance  and  warranting  initiation  of 
an  investigatory  hearing  with  the 
possible  imposition  of  (a)  revocation  of 
FRA  certification,  or  (b)  two  types  of 
sanctions;  company  disciplinary 
sanctions  and  revocation.  While 
railroads  have  the  option  of  treating  an 
incident  as  warranting  the  initiation  of 
a  investigatory  hearing  with  either 
single  or  multiple  purposes.  FRA 
anticipated  that  in  most  instances  a  dual 


purpose  hearing  would  be  preferred  and 
it  would  be  desirable  to  conduct  such  a 
hearing  in  accordance  with  the  familiar 
procedural  terms  of  the  collectively 
bargained  arrangements.  The  existence 
of  a  separate  set  of  procedural 
arrangements  was  primarily  intended  to 
be  utilized  in  settings  where  no 
agreements  were  in  effect  or  where  an 
existing  agreement  was  incomplete. 
These  provisions  were  not  intended  to 
establish  a  procedural  process  to  be 
utiUzed  when  the  sole  focus  of  the 
investigatory  hearing  was  on  the 
possibility  of  the  person's  certification 
being  revoked.  In  short.  FRA  did  not 
intend  the  rule  to  produce  a  result 
contrary  to  prevailing  practices  in  this 
regard. 

The  overall  effect  is  that,  unless  the 
rule  provides  for  a  contrary  result,  when 
a  railroad  is  contemplating  revoking  a 
locomotive  engineer's  certification,  the 
railroad  will  follow  the  same  course  of 
action  it  would  traditionally  employ  if 
the  railroad  were  contemplating  the 
imposition  of  industrial  discipUnary 
sanctions.  Such  contrary  results 
however  do  occur  under  this  rule. 

One  contrary  result  will  occur  during 
the  initial  phases  of  an  incident  in 
which  a  railroad  is  confit)nted  with  an 
act  of  noncompliance  involving  one  of 
the  operating  rules  or  practices 
identified  in  §  240.117.  As  noted  earlier, 
failure  to  comply  with  the  §  240.117(e) 
operating  rules  annually  results  in 
dramatic  safety  consequences.  FRA  has 
imposed  a  duty  to  suspend  an 
engineer's  certification  once  the  railroad 
has  reliable  information  indicating  such 
noncompliance.  In  so  doing  FRA  is  not 
following  prevailing  industry  practices 
with  respect  to  whether  a  particular 
event  should  cause  a  person  to  be 
removed  &t)m  service.  In  FRA's  view 
there  are  serious  drawbacks  to  current 
industry  practices  about  when  removal 
will  and  will  not  occur,  including  the 
tendency  to  view  the  severity  of  the 
consequences  of  rule  noncompliance  as 
the  critical  determination  in  whether 
incidents  are  "serious"  enough  to 
warrant  removal  from  service;  and  the 
need  to  enhance  railroad  efforts  to 
obtain  better  compliance  with  these 
critical  nfles. 

A  second  contrary  result  will  occur  if 
an  investigatory  hearing  concludes  that 
culpable  noncompliance  occurred. 
Under  existing  industry  practices,  the 
nature  of  the  company  disciplinary 
sanction  will  tend  to  follow  certain 
prior  practices  or  norms.  But  such 
norms  may  vary  tremendously  based  on 
prevailing  attitudes.  The  factors  that 
tend  to  influence  such  prevailing 
attitudes  frequently  appear  to  have  no 
safety  relevance.  This  rule  does  not  give 


the  railroad  that  same  latitude.  Under 
the  rule,  the  period  of  revocation 
commences  when  the  hearing  officer 
reaches  the  adverse  finding  on  the 
hearing  record  and  railroads  have  been 
given  no  discretion  to  vary  that 
consequence. 

A  possible  contrary  result  concerning 
the  period  of  suspension  prior  to  the 
hearing  not  being  countea  towards  the 
revocation  interval  has  been  eliminated 
as  previously  discussed.  Thus,  periods 
of  certificate  suspension  will  be  treated 
for  revocation  purposes  in  a  manner 
analogous  to  that  used  by  some  railroads 
which  allow  the  time  a  person  was  held 
out  of  service  pending  a  disciplinary 
hearing  to  coiuit  towards  satisfaction  of 
a  disciplinary  sanction  that  precludes 
service  for  some  specified  period. 

Certification  Revocation  Process — 
Detection  of  Alcohol  and  Drug  Use 

The  AAR  petition  for  reconsideration 
questioned  how  to  comply  with  this 
rule  in  two  situations  involving 
detection  of  alcohol  and  drug  use.  The 
first  situation  involves  instances  in 
which  a  locomotive  engineer  with  a 
known  substance  abuse  disorder  fails  to 
adhere  to  the  conditions  imposed  for  his 
or  her  return  to  service.  The  primary 
concern  has  been  for  guidance  on  what 
response  is  required  to  situations  in 
which  the  trouoled  engineer  fails  to  take 
or  fails  to  successfully  pass  follow-up 
testing  after  being  returned  to  service. 
Questions  have  been  raised  about 
whether  the  railroad  must  treat  this  as 
a  revocation  decision  and  provide  a 
§  240.307  hearing  before  altering  the 
person's  certification  status  and,  if  such 
a  hearing  is  required,  concern  has  been 
expressed  about  the  possible 
impingement  on  EAP  confidentiality 
protocols  implicit  in  having  a 
revocation  hearing  in  such  situations. 

A  locomotive  engineer  with  an  active 
substance  abuse  disorder  can  be 
conditionally  certified  imder  terms  that 
subject  the  person  to  periodic  follow-up 
testing  after  being  returned  to  service 
according  to  the  provisions  of  §  240.119. 
Failure  of  such  follow-up  testing  would 
be  tantamount  to  a  violation  either  of 
§  219.102  or  §  219.101.  Consequently,  a 
railroad  would  be  required  under  FRA's 
alcohol  and  drug  rule  to  hold  the  person 
out  of  covered  service. 

A  railroad  that  intends  to  withdraw 
its  conditional  certification  must  afford 
the  locomotive  engineer  the  formalized 
trial  type  investigatory  hearing 
procedures  provided  by  §  240.307  if  the 
engineer  so  requests.  Concern  over 
possible  impingement  on  EAP 
confidentiality  protocols  implicit  in 
having  a  revocation  hearing  in  such 
situations  appears  to  FRA  to  be 
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misplaced  since  §  240.119(e)  provides 
that  conndentiaiity  is  waived  under 
these  circumstances  and.  in  any  event, 
release  of  treatment  records  would  not 
be  required. 

The  second  situation  involves 
instances  in  which  a  locomotive 
engineer's  motor  vehicle  driving  history 
shows  evidence  of  substance  abuse.  The 
question  here  is  whether,  upon  receipt 
of  such  data,  the  rule  requires  that  the 
locomotive  engineer's  certificate  be 
suspended  and  an  investigatory  hearing 
held.  The  rule  does  not  require  a 
railroad  to  suspend  a  person's 
certification  under  these  circumstances. 
The  intent  of  §  240.115  is  that  motor 
vehicle  driving  records  indicating 
substance  abuse  on  the  highway  which 
could  be  relevant  to  the  person's 
certification  status  be  evaluated  and  that 
evaluation  be  conducted  by  EAP 
counselors,  not  investigatory  hearing 
officers. 

FRA  Review  of  Certification  Denials  and 
Revocations 

This  subject  involves  the  nature  of 
FRA's  review  of  a  railroad's  decision  to 
deny  or  revoke  a  locomotive  engineer's 
certification.  Three  basic  issues  have 
surfaced:  delineating  the  scope  of 
review;  the  standards  applied  during 
review;  and  the  nature  of  relief 
available.  The  scope  of  FRA's  review 
needs  to  be  clarified  since  theoretically 
can  be  expected  to  review  factual, 
procedural,  and  legal  disputes. 
Resolution  of  the  standard  of  proof  issue 
entails  response  to  questions  about  what 
significance  FRA  will  attach  to  various 
issues  that  can  be  expected  to  routinely 
arise  during  revocation  proceedings.  For 
example,  the  petitioners  seek  guidance 
on  the  consequences  that  FRA  will 
attach  to  refusals  to  provide  witnesses; 
failures  to  adhere  to  prescribed  time 
limits;  or  challenges  to  the  impartiality 
of  the  hearing  officer  and  credibility  of 
witnesses.  Finally,  the  nature  of  the 
relief  that  FRA  will  afford  petitioners  is 
not  clear.  For  example,  the  advisability 
of  reducing  a  given  period  of 
ineligibility  because  of  a  conviction  that 
strong  mitigating  factors  warrant  such 
action. 

FRA's  intent  is  to  provide  an  initial 
review  mechanism  that  is  simple, 
inexpensive,  expeditious  and  effective. 
For  those  cases  that  demand  more 
detailed  inquiry.  FRA  intends  to 
provide  a  more  sophisticated  procedural 
vehicle  analogous  to  judicial  review.  In 
keeping  with  those  goals  the  rule 
provides  that  in  the  event  of  denial  or 
revocation,  every  person  has  a  right  to 
review  of  the  railroad's  decision  by 
FRA.  Initiation  of  that  review  only 
requires  a  simple  letter  to  FRA  setting 


forth  what  has  occurred  and  an 
explanation  of  why  the  person  believes 
the  railroad  acted  wrongfully.  The  letter 
needs  to  contain  the  information  the 
person  thinks  supports  his  or  her 
position  and  be  supplemented  with  a 
copy  of  all  written  documents  in  the 
person's  possession  that  explain  the 
railroad's  decision.  FRA's  rule  requires 
that  a  railroad  provide  written 
explanation  of  its  denial  decision  and 
reach  the  revocation  findings  on  the 
record  of  the  investigatory  hearing 
conducted  prior  to  issuance  of  the 
revocation  decision.  Thus,  each  person 
will  possess  such  supplemental  written 
material. 

Section  240.403  provides  the  details 
of  how  a  person  can  obtain  FRA  review. 
These  details  include  the  need  to  seek 
review  in  a  timely  fashion  once  the 
adverse  decision  is  rendered  by  the 
railroad.  Upon  receipt  of  the  petition. 
FRA  provides  the  person  written 
acknowledgement  of  the  filing  and 
provides  a  copy  of  the  filing  to  the 
railroad.  The  railroad  has  thirty  days 
fi^m  its  dale  of  receipt  to  respond,  if  it 
desires  to  comment  on  the  matter.  If  the 
railroad  comments  on  the  matter,  any 
material  must  be  submitted  in  writing 
and  a  copy  sent  to  the  petitioner. 

Based  on  the  written  record,  FRA  staff 
will  analyze  the  railroad  decision  and 
make  a  recommendation  to  the 
Locomotive  Engineer  Review  Board 
(Board).  The  Board  is  comprised  of  three 
senior  FRA  staff  members  with 
pertinent  experience.  The  Board  will 
determine  whether  the  denial  or 
revocation  of  certification  was  proper 
under  the  regulation. 

In  reviewing  each  petition,  the  Board 
is  responsible  for  considering  factual 
and  procedural  disputes.  Factual 
disputes  could  involve  questions  of 
whether  the  information  relied  on  by 
the  railroad  was  correct.  For  example, 
the  Board  will  consider  assertions  that, 
despite  a  contrary  finding  by  the 
railroad,  the  person  did  pass  the 
knowledge  examination;  or  that  the 
person  did  operate  the  train  within  the 
prescribed  speed  limits.  Factual 
disputes  could  also  involve  whether 
certain  equitable  considerations  warrant 
reversal  of  the  railroad's  decision  on  the 
grounds  that,  due  to  certain  peculiar 
underlying  facts,  the  railroad's  decision 
would  produce  an  unjust  result  not 
intended  by  FRA's  rules.  For  example, 
the  Board  will  consider  assertions  that 
a  person  failed  to  operate  the  train 
within  the  prescribed  speed  limits 
because  of  defective  equipment.  Finally, 
the  Board  will  consider  procedural 
disputes,  which  involve  questions  of 
whether  the  process  followed  by  the 
railroad,  such  as  correct  adherence  to 


time  limits  prescribed  In  FRA's  rule  or 
a  governing  agreement,  was  appropriate 
and  fair. 

When  considering  factual  issues,  the 
Board  will  determine  whether  there  is 
substantial  evidence  to  support  the 
railroad's  decision,  and  a  negative 
finding  is  grounds  for  reversal.  When 
considering  procedural  issues,  the  . 
Board's  standard  for  review  will  be  to 
determine  whether  substantial  harm 
was  caused  the  petitioner  by  virtue  of 
the  failure  to  adhere  to  the  dictated 
procedures  for  making  the  railroad's 
decision.  A  finding  of  substantial  harm 
is  grounds  for  reversing  the  railroad  s 
decision.  As  to  legal  issues  involving 
interpretation  of  regulations  or  statutes 
administered  by  FRA.  the  Board  will 
provide  "de  novo"  review,  which  means 
that  the  Board  will  not  be  bound  by 
legal  interpretations  reached  by  the 
railroad  in  making  its  decision. 

The  decision-making  power  of  the 
Board  is  limited  to  approving  the 
railroad  decision,  overturning  the 
railroad  deci.'sion,  or  returning  the  case 
to  the  railroad  for  additional  fact 
finding.  The  Board  is  not  empowered  to 
mitigate  the  consequences  of  the 
railroad  decision,  if  that  decision  is 
valid  under  this  regulation.  The  Board 
is  only  empowered  to  make 
determinations  concerning 
qualifications  under  this  regulation.  The 
contractual  consequences,  if  any,  of 
those  determinations  must  be  resolved 
under  dispute  resolution  mechanisms 
that  do  not  directly  Involve  FRA,  For 
example,  FRA  cannot  order  a  railroad  to 
alter  its  seniority  rosters  or  make  an 
award  of  back  pay  to  accommodate  a 
finding  that  a  railroad  wrongfully 
denied  certification. 

In  reviewing  petitions.  FRA's  role  is 
to  assure  that  the  qualification 
determinations  are  performed  in 
compliance  with  the  rule  and  to  take 
appropriate  remedial  action  if  it  detects 
noncompliance.  FRA  recognizes  that 
this  rule  signals  a  major  change  in  the 
sfofus  quo.  Previously,  railroads  and 
their  employees  could  anticipate  that  a 
single  review  decision  would  serve  to 
resolve  all  ajspects  of  the  relationship 
between  the  locomotive  engineer  and 
the  railroad. 

All  Board  decisions  are  provided  in 
writing  to  both  the  petitioner  and  the 
relevant  railroad  and  contain  an 
explanation  of  the  Board's  findings.  The 
Board's  decision  is  subject  to  appeal  by 
either  adversely  affected  party.  That 
appeal  is  potentially  a  three-stage 
process.  If  a  party  is  adversely  affected 
by  the  Board  decision,  that  party  may 
elect  to  request  review  of  the  Board's 
decision  by  a  hearing  officer  who  will 
conduct  a  trial-type  proceeding. 
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It  is  FRA's  responsibility  to  convince 
the  hearing  officer  that  the  Board's 
decision  was  the  correct  decision  by 
establishing  that  the  facts  are  supported 
by  substantial  evidence  and  the  decision 
is  in  accordance  with  the  law.  FRA 
oirrently  contemplates  using 
administrative  law  judges  to  serve  as 
hearing  officers  to  conduct  these 
proceedings.  Administrative  law  judges 
are  not  FRA  employees,  although  they 
may  be  Etepartment  of  Transportation 
employees.  The  procedures  tor  initiating 
and  conducting  such  proceedings  are 
contained  in  §§  240.407  and  240.409. 
Appeal  from  a  hearing  officer's  decision 
can  be  taken  to  the  FRA  Administrator 
and,  once  the  Administrator  has  acted, 
the  final  agency  decision  is  subject  to 
judicial  review  in  Federal  covut 

Regulatory  Impact 

E.O.  12291  and  DOT  Regulatory  Policies 
and  Procedures 

This  rule  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  is  considered  to  be  non- 
major  under  Executive  Order  12291  but 
significant  under  the  DOT  policies  and 
procedures  (44  FR  11034;  Februar>'  26. 
1979)  since  it  ejects  a  substantial 
regulatory  program. 

Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
These  rules  will  apply  to  railroads. 
Although  a  substantial  number  of  small 
railroads  are  subject  to  this  regulation, 
the  economic  impact  of  this  amendment 
to  the  rule  will  not  be  significant  since 
it  only  clarifies  existing  provisions  and 
makes  technical  changes  that  will  not 
have  any  adverse  economic  impact. 

These  amendments  to  the  basic  rule 
will  have  no  direct  impact  on  small 
units  of  government,  businesses,  or 
other  organizations.  State  rail  agencies 
continue  to  be  free  to  participate  in  the 
administration  of  this  program  but  are 
not  required  to  do  so. 

Paperwork  Reduction  Act 

There  are  no  new  collection  of 
information  requirements  contained  in 
this  rule  and,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980,  the 
record  keeping  and  reporting 
requirements  already  contained  in  this 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget.  The  0MB 
approval  niunber  is  being  added  to  the 
text  of  the  rule  by  one  of  the  technical 
changes  being  made  by  this  amendment. 
The  information  collection  requirements 
of  this  rule  became  effective  when  they 
were  approved  by  0MB. 


Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  procedures  for 
ensiuing  full  consideration  of  the 
environmental  impacts  of  FRA  actions 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.),  other  environmental 
statutes,  Executive  Orders,  and  related 
directives.  This  regulation  meets  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Federalism  Implications 

This  rule  will  not  have  a  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Thus  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Public  Proceedings 

FRA  has  not  provided  additional 
notice  and  request  for  public  comment 
prior  to  making  the  amendments 
contained  in  this  rule.  FRA  concluded 
that  such  notice  and  comment  were 
impractical,  unnecessary  and  contrary 
to  the  public  interest  since  FRA  is.  for 
the  most  part,  only  making  minor 
technical  changes  in  response  to 
requests  for  reconsideration  of  issues 
that  were  previously  the  subject  of 
detailed  notice  and  extensive  comment 
in  the  development  of  the  initial  final 
rule  in  this  proceeding. 

Certain  oi  the  amendments  are  so 
critical  to  the  effective  implementation 
of  this  rule  that  the  delay  that  a  notice 
and  comment  period  would  cause 
would  clearly  be  contrary  to  the  public 
interest — in  railroad  safety.  For 
example,  the  amendments  concerning 
which  types  of  operational  misconduct 
warrant  decertification  will  prevent 
further  decertification  proceedings  for 
relatively  less  serious  misconduct.  Such 
proceedings  have  begun  to  proliferate, 
which  is  causing  railroads,  employees, 
and  FRA  (as  the  reviewer  of  railroad 
decisions)  to  expend  large  amounts  of 
time  and  money  on  these  less  serious 
matters,  thereby  diverting  resources 
(including  FRA's)  from  more  important 
safety  concerns.  In  the  time  it  would 
take  (several  months  to  a  year  or  more) 
to  complete  a  comment  period,  public 
hearing,  rule  revision  and  review  within 
the  government  of  an  eventual  final 
rule,  scores,  if  not  hundreds  of  these 
incidents  will  occur  and  lead  to 
decertification.  The  interim  final  rule 
approach  permits  a  nearby  immediate 
resolution  of  this  problem  but 
guarantees  a  full  opportunity  to 


comment  on  the  amendments.  In 
addition,  large  portions  of  this  rule  are 
purely  inlerpretive  and  accordingly, 
public  proceedings  are  not  necessary 
prior  tu  issuance  of  those  portions. 

List  of  Subjects  in  49  CFR  Part  240 

Railroad  safety,  railroad  operating 
procedures. 

The  Rule 

Therefore,  in  consideration  of  the 
foregoing,  FRA  amends  part  240, 
chapter  II,  subtitle  B  of  title  49,  Code  of 
Federal  Regulations  as  follows: 

PART  240— (Amended] 

1.  The  authority  citation  for  part  240 
continues  to  road  as  follows: 

Authority:  45  U.S.C  431  and  438,  as 
amended;  Pub.  L  10O-342;  and  49  CFR 
1.49(ni). 

2.  Section  240.5  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§240.5    Construction. 

(a)  By  issuance  of  these  regulations, 
FRA  intends  to  preempt  any  State  law, 
rule,  regulation,  order,  or  standard 
covering  the  same  subject  matter  in 
accordance  with  the  provisions  of 
section  205  of  the  Federal  Railroad 
Safety  Act  of  1970  (45  U.S.C.  434). 

3.  Section  240.7  is  amended  by 
revising  the  definition  of  "Locomotive 
engineer"  and  adding  the  definition  of 
"Main  track"  to  read  as  follows: 

S  240.7    Definitions. 


Locomotive  engineer  means  any 
person  who  moves  a  locomotive  or 
group  of  locomotives  regardless  of 
whether  they  are  coupled  to  other 
rolling  equipment  except: 

(1)  a  person  who  moves  a  locomotive 
or  group  of  locomotives  within  the 
confines  of  a  locomotive  repair  or 
servicing  area  as  provided  for  in  49  CFR 
218.5(f)  and  218.29(a)(1);  or 

(2)  a  person  who  moves  a  locomotive 
or  group  of  locomotives  for  distances  of 
less  than  100  feet  and  this  incidental 
movement  of  a  locomotive  or 
locomotives  is  for  inspection  or 
maintenance  purposes. 

Main  track  means  a  track  upon  which 
the  operation  of  trains  is  governed  by 
one  or  more  of  the  following  methods  of 
operation:  timetable;  mandatory 
directive;  signal  indication;  or  any  form 
of  absolute  or  manual  block  system. 

4.  Section  240.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 
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|24ai3    btfonnMlon  collMtion 
rcquirwnwrt*. 

(a)  The  infonnation  collection 
requirements  of  this  Part  were  reviewed 
by  the  Office  of  Management  and 
Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.)  and  are  assigned  OMB  control 
number  2130-0533. 


5.  Section  240.117  is  amended  by 
revising  paragraphs  (d),  (e),  and  (h)  and 
adding  new  paragraph  (i)  to  read  as 

follows: 

|24ai17    Crttsria  for  contktoratlon  Of 
operating  rulM  compUanc*  data. 

(d)  Limitations  on  consideration  of 
prior  operating  rule  compliance  data. 
Except  as  provided  for  in  paragraph  (i) 
of  this  section,  in  determining  whether 
a  person  may  be  or  remain  certified  as 
a  locomotive  engineer,  a  railroad  shall 
consider  as  operating  rule  compliance 
data  only  conduct  described  in 
paragraph  (e)  of  this  section  that 
occurred  within  a  period  of  60 
consecutive  months  prior  to  the 
determination.  A  review  of  an  existing 
certification  shall  be  initiated  promptly 
upon  the  occurrence  and  documentation 
of  any  conduct  described  in  this 
paragraph. 

(e)  A  railroad  shall  consider  violations 
of  its  operating  rules  and  practices  that 
involve: 

(1)  Failure  to  control  a  locomotive  or 
train  in  accordance  with  a  signal 
indication  that  requires  a  complete  stop 
before  passing  it; 

(2)  Failure  to  adhere  to  limitations 
concerning  train  speed  when  the  speed 
at  which  the  train  was  operated  exceeds 
the  maximum  authorized  hmit  by  at 
least  10  miles  per  hour  or  by  more  than 
one  half  of  the  authorized  speed, 
whichever  is  less; 

(3)  Failure  to  adhere  to  procedures  for 
the  safe  use  of  train  or  engine  brakes 
when  the  procedures  are  required  for 
compliance  with  the  transfer,  initial,  or 
intermediate  terminal  test  provisions  of 
49  CFR  part  232  (see  49  CFR  232.12  and 
232.13); 

(4)  Occupying  main  track  without 
proper  authority; 

(5)  Failure  to  comply  with 

[)rohibitions  against  tampering  with 
ocomotive  mounted  safety  devices;  and 

(6)  Incidents  of  noncompliance  with 
§  219.101  of  this  chapter;  however  such 
incidents  shall  be  considered  as  a 
violation  only  for  the  purposes  of 
paragraphs  (g)(2)  and  (3)  of  this  section. 
*        •        •        •        • 

(h)  Future  eligibility  to  hold 
certificate.  Only  a  person  whose 
certification,  has  been  denied  or  revoked 


for  a  period  of  one  year  in  accordance 
with  the  provisions  of  paragraph  (g)(2) 
of  this  section  for  reasons  other  than 
noncompliance  with  §  219.101  of  this 
Chapter  shall  be  eligible  for  grant  or 
reinstatement  of  the  certificate  prior  to 
the  expiration  of  the  initial  period  of 
ineligibility.  Such  a  person  shall  not  be 
eligible  for  grant  or  reinstatement  unless 
and  until — 

(1)  The  person  has  been  evaluated  by 
a  designated  supervisor  of  locomotive 
engineers  and  determined  to  have 
received  adequate  remedial  training; 

(2)  The  person  has  successfully 
completed  any  mandatory  program  of 
training  or  retraining,  if  that  was 
determined  to  be  necessary  by  the 
railroad  prior  to  return  to  service;  and 

(3)  At  least  one  half  the  pertinent 
period  of  ineligibility  specified  in 
paragraph  (g)(2)  of  this  section  has 
elapsed. 

(i)  In  no  event  shall  incidents  that 
meet  the  criteria  of  paragraphs  (i)(l) 
through  (4)  of  this  section  be  considered 
as  prior  incidents  for  the  purposes  of 
paragraph  (g)(3)  of  this  section  even 
though  such  incidents  could  have  been 
or  were  validly  determined  to  be 
violations  at  the  time  they  occurred. 
Incidents  that  shall  not  be  considered 
under  paragraph  (g)(3)  of  this  section  are 
those  that: 

(1)  Occurred  prior  to  (effective  date  of 
this  amendment); 

(2)  Involved  violations  of  one  or  more 
of  the  following  operating  rules  or 
practices: 

(i)  Failure  to  control  a  locomotive  or 
train  in  accordance  with  a  signal 
indication; 

(ii)  Failure  to  adhere  to  limitations 
concerning  train  speed; 

(iii)  Failure  to  adhere  to  procedures 
for  the  saffe  use  of  train  or  engine  brakes; 
or 

(iv)  Entering  track  segment  without 
proper  authority; 

(3)  Were  or  could  have  been  found  to 
be  violations  under  this  section  as  it 
read  prior  to  May  10, 1993;  and 

(4)  Would  not  be  a  violation  of 
paragraph  (e)  of  this  section  as 
amended. 

6.  Section  240.215  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 

S  240.21 5    Retaining  information 
supporting  detenninstiont. 

•         *         •         •         • 

(j)  Nothing  in  this  section  precludes  a 
railroad  fi-om  maintaining  the 
information  required  to  be  retained 
under  this  section  in  an  electronic 
format  provided  that: 

(1)  The  railroad  adequately  limits  and 
controls  those  who  have  access  to  such 
information; 


(2)  The  railroad  employs  a  system  for 
data  storage  that  permits  reasonable 
access  and  retrieval  of  the  information 
in  usable  format  when  requested  to 
furnish  data  by  FRA  representatives; 
and 

(3)  Information  retrieved  from  the 
system  can  be  easily  produced  in  a 
printed  format  which  can  be  readily 
provided  to  FRA  representatives  and 
authenticated  by  a  designated 
representative  of  the  railroad  as  a  true 
and  accurate  copy  of  the  railroad's 
records  if  requested  to  do  so  by  FRA 
representatives. 

7.  Section  240.217  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  240.21 7    Tinrta  lintitationa  for  ntalcing 
determinations. 

•         •         •         •         • 

(b)  The  time  limitations  of  paragraph 
(a)  of  this  section  do  not  apply  to  a 
railroad  that  is  making  a  certification 
decision  in  reliance  on  determinations 
made  by  another  railroad  in  accordance 
with  paragraph  (c)(2)  of  this  section. 
§240.227.  or  §240.229. 

8.  Section  240.223  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 

§240.223    CrHsria  for  tha  cartificata. 

(a)  •  •  • 

(7)  Show  the  date  of  the  person's  last 
operational  monitoring  event  as 
required  by  §  240.129(c)  and 
§  240.303(b),  unless  that  information  is 
reflected  on  supplementary  documents 
which  the  locomotive  engineer  has  in 
his  or  her  possession  when  operating  a 
locomotive;  and 
•        •        •        •        • 

9.  Section  240.229  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (f)  to  read  as  follows: 

§  240.229    Raquiramants  for  joint 
operstions  territory. 

(a)  Except  for  minimal  joint 
operations  provided  for  in  paragraph  (f) 
of  this  section,  no  railroad  that  is 
responsible  for  controlling  the  conduct 
of  joint  operations  with  another  railroad 
shall  permit  or  require  any  person  to 
operate  a  locomotive  in  any  class  of 
train  or  engine  service  unless  that 
person  has  been  certified  as  a  qualified 
locomotive  engineer  for  the  purposes  of 
joint  operations  and  issued  a  certificate 
that  complies  with  §  240.223. 

(f)  A  raih-oad  that  is  responsible  for 
controlling  the  conduct  of  joint 
operations  with  another  railroad  may 
permit  a  certified  locomotive  engineer 
to  operate  a  locomotive  in  any  class  of 
train  or  engine  service  without 
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determining  that  the  person  has  been 
certified  as  a  qualified  locomotive 
engineer  for  the  piuposes  of  )oint 
operations  when  a  minimal  joint 
operation  is  involved.  For  the  purposes 
of  ihis  section  a  minimal  joint  operation 
exists  when  a  locomotive  or  train 
belonging  to  one  railroad  is  being 
operated  on  the  same  track  on  wliich 
operations  are  conducted  by  the  railroad 
controlling  operations,  imder  the 
follo%ving  conditions: 

(1)  The  maximum  authorized  speed 
for  operations  on  the  track  does  not 
exceed  20  miles  per  hour; 

(2}  The  track  is  other  than  a  main 
track; 

(3)  Operations  are  conducted  under 
operating  rules  that  require  every 
locomotive  and  train  to  proceed  at  a 
speed  that  permits  stopping  within  one 
half  the  range  of  vision  of  the 
locomotive  engineer,  and 

(4)  The  maximum  distance  for  joint 
operations  on  the  track  does  not  exceed 
one  mile. 

10.  Section  240.305  is  amended  to 
revising  the  section  heading  and 
paragraphs  (a)  and  (c)  to  read  as  follows: 

S  240.305    Prohibited  conduct 

After  December  31, 1991, 
(a)  It  shall  be  unlawful  to: 

(1)  Operate  a  locomotive  or  train  at  a 
speed  that  exceeds  the  maximum 
authorized  limit  by  at  least  10  miles  per 
hotu-  or  by  more  than  one  half  of  the 
authorized  speed,  whichever  is  less; 

(2)  Operate  a  locomotive  or  train  past 
any  signal,  without  completely  stopping 
the  locomotive  or  train,  when  that  signal 
requires  a  complete  stop  before  passing 
it;  or 

(3)  Fail  to  comply  with  any 
mandatory  directive  concerning  the 
movement  of  a  locomotive  or  train  by 
occupying  a  segment  of  main  track 
without  authority. 

(c)  Any  locomotive  engineer  who  is 
notified  or  called  to  operate  a 
locomotive  or  train  and  such  operation 
would  cause  the  locomotive  engineer  to 
exceed  certificate  limitations,  set  forth 
in  accordance  with  subpart  B  of  this 
part,  shall  immediately  notify  the 
railroad  that  he  or  she  is  not  qualified 
to  perform  that  anticipated  service  and 
it  shall  be  unlawful  for  the  railroad  to 
require  such  service. 

11.  Section  240.307  is  revised  to  read 
as  follows; 

|24a307    R«voc«tion  of  c«rtifIe«tion. 

(a)  Except  as  provided  for  in 
§  240.119(f),  a  railroad  that  issues  a 
person  certification  or  recertification  as 
a  quahfied  locomotive  engineer  and. 


during  that  certification  interval. 

acquires  information  which  convinces 
the  railroad  that  the  person  no  longer 
meets  the  quahfication  requirements  of 
this  part,  shall  revoke  the  person's 
certificate  as  a  qualified  locomotive 
engineer. 

(b)  Pending  a  revocation 
determination  under  this  section,  the 
railroad  shall: 

(1)  Upon  receipt  of  reliable 
information  indicating  the  person's  lack 
of  qualification  imder  this  part, 
immediately  suspend  the  person's 
certificate; 

(2)  Prior  to  or  upon  suspending  the 
person,  provide  notice  of  the  reason  for 
this  suspension,  the  pending  revocation, 
and  an  opport\mity  for  hearing  before  a 
presiding  officer  other  than  the  charging 
official; 

(3)  Convene  the  hearing  within  the 
deadline  prescribed  by  either  paragraph 
(c)(1)  of  this  section  or  the  applicable 
collective  bargaining  agreement  as 
permitted  under  paragraph  (d)  of  this 
section; 

(4)  Determine,  on  the  record  of  the 
hearing,  whether  the  person  no  longer 
meets  the  qualification  requirements  of 
this  part  stating  explicitly  the  basis  for 
the  conclusion  reached; 

(5)  When  appropriate,  impose  the 
pertinent  period  of  revocation  provided 
for  in  §  240.117  or  §  240.119;  and 

(6)  Retain  the  record  of  the  hearing  for 
3  years  after  the  date  the  decision  is 
rendered. 

(c)  Except  as  provided  for  in 
paragraphs  (d)  and  (f)  of  this  section,  a 
hearing  required  by  this  section  shall  be 
conducted  in  accordance  with  the 
following  procedures: 

(1)  The  hearing  shall  be  convened 
within  10  days  of  the  date  the  certificate 
is  suspended  unless  the  locomotive 
engineer  requests  or  consents  to  delay  in 
the  start  of  the  hearing. 

(2)  The  hearing  shall  be  conducted  by 
a  presiding  oHlcer,  who  can  be  any 
qualified  person  authorized  by  the 
railroad  other  than  the  charging  officer. 

(3)  The  presiding  officer  will  exercise 
the  powers  necessary  to  regulate  the 
conduct  of  the  hearing  for  the  purpose 
of  achieving  a  prompt  and  fair 
determination  of  all  material  issues  in 
controversy. 

(4)  The  presiding  officer  shall 
convene  and  preside  over  the  hearing. 

(5)  Testimony  by  witnesses  at  the 
hearing  shall  be  recorded  verbatim. 

(6)  All  relevant  and  probative 
evidence  shall  be  received  unless  the 
presiding  officer  determines  the 
evidence  to  be  unduly  repetitive  or  so 
extensive  and  lacking  in  relevancy  that 
its  admission  would  impair  the  prompt. 


orderly,  and  fair  resolution  of  the 
proceeding. 

(7)  The  presiding  officer  may: 

(i)  Adopt  any  needed  procedures  for 
the  submission  of  evidence  in  written 
form; 

(ii)  Examine  witnesses  at  the  hearing; 

(iii)  Convene,  recess,  adjourn  or 
otherwise  regulate  the  course  of  the 
hearing;  and 

(iv)  "Take  any  other  action  authorized 
by  or  consistent  with  the  provisions  of 
this  part  and  permitted  by  law  that  may 
expedite  the  hearing  or  aid  in  the 
disposition  of  the  proceeding. 

(8)  Parties  may  appear  andbe  heard 
on  their  own  behalf  or  through 
designated  representatives.  Parties  may 
offer  relevant  evidence  including 
testimony  and  may  conduct  such 
examination  of  witnesses  as  may  be 
required  for  a  full  disclosure  of  the 
relevant  facts. 

(9)  The  record  in  the  proceeding  shall 
be  closed  at  conclusion  of  the  hearing 
imless  the  presiding  officer  allows 
additional  time  for  the  submission  of 
information.  In  such  instances  the 
record  shall  be  left  open  for  such  time 
as  the  presiding  officer  grants  for  that 
purpose. 

(10)  At  the  close  of  the  record,  the 
presiding  officer  shall  prepare  a  written 
decision  in  the  proceeding. 

(11)  The  decision  shall: 

(i)  Contain  the  findings  of  fact  as  well 
as  the  basis  therefor,  concerning  all 
material  issues  of  fact  presented  on  the 
record;  and 

(ii)  Be  served  on  the  employee. 

(12)  The  railroad  shall  have  the 
burden  of  proving  that  the  locomotive 
engineer's  conduct  was  not  in 
comphance  with  the  applicable  railroad 
operating  rule  or  practice  or  Part  219  of 
this  chapter. 

(d)  A  Hearing  required  by  this  section 
which  is  conducted  in  a  maimer  that 
conforms  procedurally  to  the  applicable 
collective  bargaining  agreement  shall  be 
deemed  to  satisfy  the  procedural 
requirements  of  this  section. 

(e)  A  hearing  required  imder  this 
section  may  be  consolidated  with  any 
disciplinary  or  other  hearing  arising 
from  the  same  facts,  but  in  all  instances 
the  presiding  officer  for  the  hearing 
shall  make  separate  findings  as  to  the 
revocation  required  imder  this  section. 

(f)  A  person  may  waive  the  right  to 
the  hearing  provided  under  this  section. 
That  waiver  shall: 

(1)  Be  made  in  writing; 

(2)  Reflect  the  fact  that  the  person  has 
knowledge  and  understanding  of  these 
rights  and  voluntarily  surrenders  them; 
and 

(3)  Be  signed  by  the  person  making 
the  waiver. 
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(g)  A  railroad  that  has  relied  on  the 
certification  by  another  railroad  under 
the  provisions  of  §  240.227  or  §  240.229 
shall  revoke  its  certification  if.  during 
the  period  that  certificaUon  is  valid,  the 
raihoad  acquires  information  which 
convinces  it  that  another  raibt)ad  has 
revoked  its  certification  after 
determining,  in  accordance  with  the 
provisions  of  this  section,  that  the 
person  no  longer  meets  the  qualification 
requirements  of  this  part.  The 
requirement  to  provide  a  hearing  under 
this  section  is  satisfied  when  any  single 
raihoad  holds  a  hearing  and  no 
additional  hearing  is  required  prior  to  a 


19005 


revocaUon  by  more  than  one  railroad 
arising  fi-om  the  same  facts. 

(h)  The  period  of  certificate 
suspension  prior  to  the  commencement 
of  a  heanng  required  under  this  section 
shall  be  credited  towards  satisfying  any 
apphcable  revocaUon  period  imposed  in 
accordance  with  the  provisions  of 
§240.117. 

12.  Section  240.401  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§240.401    RwJwif  board  MtaWlshed. 

(a)  Any  person  who  has  been  denied 
certification,  denied  recertification.  or 
has  had  his  or  her  certification  revoked 


and  believes  that  a  railroad  incorrectly 
determined  that  he  or  she  failed  to  meet 
the  qualification  requirements  of  this 
regulation  when  making  the  decision  to 
deny  or  revoke  certification,  may 
petition  the  Federal  Railroad 
Administrator  to  review  the  railroad's 
decision. 


Issued  in  Washington.  DC.  on  March  30 
1993. 

S.  Mark  Lindsey, 

Acting  Administrator. 
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DEPARTMENT  OF  THE  irfTERIOR 
Rsh  and  Wildlife  Service 
50  CFR  Part  20 

RIN  1016-AA24 

Migratory  Bird  Huntlr)g;  Proposed 
1993-1994  Migratory  Game  Bird 
Hunting  Regulations  (Preliminary) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (hereinafter  the  Service) 
proposes  to  establish  annual  hunting 
regulations  for  certain  migratory  game 
birds.  The  taking  of  migratory  birds  is 
prohibited  unless  specifically  provided 
for  by  regulation.  These  regulations  will 
permit  the  taking  of  the  designated 
soecies  during  the  1993-94  season.  The 
Ser\'ice  annually  prescribes  outside 
limits  (frameworks)  within  which  States 
may  select  hunting  seasons.  These 
seasons  provide  recreational  hunting 
opportunities  to  the  public  and  aid 
Federal  and  State  governments  in  the 
management  of  migrator)'  game  birds, 
and  are  designed  to  maintain  harvests  at 
levels  compatible  with  .migratory  bird 
population  and  habitat  conditions. 

DATES:  The  comment  period  for 
proposed  early-season  regulations 
frameworks  will  end  on  July  22, 1993; 
and  for  late-season  proposals  on 
September  1, 1993.  The  public  hearing 
for  early-sea.son  regulations  will  be  held 
on  June  24, 1993,  at  9  a.m.  The  public 
hearing  for  late-season  regulations  will 
be  held  on  August  5. 1993.  at  9  a.m. 

ADi3RESSES:  Both  public  hearings  will  be 
held  in  the  Auditorium,  Department  of 
the  Interior  Building,  1849  C  Street 
NW.,  Washington.  DC.  Written 
comments  on  the  proposals  and  notice 
of  intention  to  testify  at  either  hearing 
may  be  mailed  to  the  Director,  (FWS/ 
MDMO),  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior,  room  634 — 
Arlington  Square,  Washington,  DC 
20240.  Comments  received  will  be 
available  for  public  inspection  during 
normal  busintiss  hours  in  room  634, 
A:''-^'.on  Square  Building,  4401  N. 
Fairfa-  Drive,  Arlington.  Virginia. 

FOfl  FURTHER  INFORMATION  CONTACT: 

Marshall  A.  Howe,  Acting  Chief,  Office 
of  Migratory  Bird  Management,  U.S. 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  room  634 — Arlington 
Square,  Washington,  DC  20240  (703) 
358-1714. 

SUPPLEMENTARY  INFORMATION: 


Notice  of  Intention  to  Establish  Open 
Seasons 

This  notice  announces  the  intention 
of  the  Director.  U.S.  Fish  and  Wildlife 
Service,  to  establish  open  hunting 
seasons  and  daily  bag  and  possession 
limits  for  certain  designated  groups  or 
species  of  migratory  game  birds  for 
1993-1994  in  the  contiguous  United 
States.  Alaska.  Hawaii,  Puerto  Rico,  and 
the  Virgin  Islands,  under  §§  20.101 
through  20.107,  20.109.  and  20.110  of 
subpart  K  of  50  CFR  part  20. 

"Migratory  game  birds"  are  those 
migratory  birds  so  designated  in 
conventions  between  the  United  States 
and  several  foreign  nations  for  the 
protection  and  management  of  these 
birds.  For  the  1993-94  hunting  season, 
regulations  will  be  proposed  for  certain 
designated  members  of  the  avian 
families  Anatidae  (ducks,  geese,  brant, 
and  swans);  Columbidae  (doves  and 
pigeons);  Gruidae  (cranes);  Rallidae 
(rails,  coots,  and  moorhens  and 
gallinules);  and  Scolopacidae 
(woodcock  and  snipe).  These  proposals 
are  described  under  Proposed  1993-94 
Migratory  Game  Bird  Hunting 
Regulations  (Preliminary)  in  this 
document.  Definitions  of  waterfowl 
flyways  and  mourning  dove 
management  units,  as  well  as  a 
description  of  the  data  used  in  and  the 
factors  affecting  the  regulatory  process, 
were  published  in  the  March  14. 1990. 
Federal  Register  (55  FR  9618). 

Regulatory  Schedule  for  1993-1994 

This  is  the  first  in  a  series  of  proposed 
and  final  rulemaking  documents  for 
migratory  game  bird  hunting 
regulations.  Proposed  season 
fram.eworks  are  set  forth  for  various 
groups  of  migratory  game  birds  for 
which  these  regulations  ordinarily  do 
not  vary  significantly  from  year  to  year. 
Proposals  relating  to  the  harvest  of 
migratory  game  birds  that  may  be 
initiated  after  publication  of  this 
proposed  rulemaking  will  be  made 
available  for  public  review  in 
supplemental  proposed  rulemakings  to 
be  published  in  the  Federal  Register. 
Also,  additional  supplemental  proposals 
will  be  published  for  public  comment  in 
the  Federal  Register  as  population, 
habitat,  harvest,  and  other  information 
becomes  available. 

Because  of  the  late  dates  when  certain 
portions  of  these  data  become  available, 
it  is  anticipated  that  comment  periods 
on  some  proposals  will  necessarily  be 
abbreviated.  Special  circumstances  that 
limit  the  amount  of  time  which  the 
Service  can  allow  for  public  comment 
are  involved  in  the  establishment  of 
these  regulations.  Specifically,  two 


considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  the  need,  on  one  hand,  to 
establish  final  rules  at  a  time  early 
enough  in  the  summer  to  allow  State 
agencies  to  select  and  publish  season 
dates  and  bag  limits  prior  to  the  hunting 
seasons  and.  on  the  other  hand,  the  lack 
of  current  data  on  the  status  of  most 
waterfowl  before  late  July. 

Because  the  process  is  strongly 
influenced  by  the  times  when 
information  is  available  for 
consideration,  the  overall  regulations 
process  is  divided  into  two  segments. 
Early  seasons  are  those  seasons  that 
generally  open  prior  to  October  1,  and 
includo  seasons  in  Alaska,  Hawaii. 
Puerto  Rico,  and  the  Virgin  Islands.  Late 
seasons  are  those  seasons  opening  in  tlie 
remainder  of  the  United  States  about 
October  1  and  later,  and  include  most  of 
the  waterfowl  seasons. 

Major  steps  in  the  1993-1994 
regulator)'  cycle  relating  to  public 
hearings  and  Federal  Register 
notifications  are  illustrated  in  the 
accompanying  diagram.  Dates  shown 
relative  to  publication  of  Federal 
Register  documents  are  target  dates. 

Sections  of  this  and  subsequent 
documents  outline  hunting  frameworks 
and  guidelines  that  are  organized  under 
numbered  headings.  These  headings  are: 

1.  Ducks 

2.  Sea  Ducks 

3.  Mergansers 

4.  Canada  Geese 

5.  White-fronted  Geese 

6.  Brunt 

7.  Snow  and  Ross's  Gease 

8.  Tundra  Swans 

9.  Sandhill  Cranes 

10.  Coots 

11.  Moorhens  and  Gallinules 

12.  Rails 

13.  Snipe 

14.  Woodcock 

15.  Band-tailed  Pigeons 

16.  Mourning  Doves 

17.  WhitP-winged  and  White-tipped 
Doves 

18.  Alaska 

19.  Hawaii 

20.  Puerto  Rico 

21.  Virgin  Islands 

22.  Falconry 

23.  Other 

Later  sections  of  this  and  subsequent 
documents  will  refer  only  to  numbered 
items  requiring  attention.  Therefore, 
items  requiring  no  attention  will  be 
omitted  and  the  remaining  numbered 
items  will  be  discontinuous  and  appear 
incomplete. 

Hearings 

Two  public  hearings  pertaining  to 
1993-1994  migratory  game  bird  hunting 
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regulations  are  scheduled.  Both  hearings 
will  be  conducted  in  accordance  with 
455  DM  1  of  the  Departmental  Manual. 
On  June  24.  a  public  hearing  will  be 
held  at  9  a.m.  in  the  Auditorium  of  the 
Department  of  the  Interior  Buildinc 
1849  C  Street  N\V..  Washington.  DC. 
This  hearing  is  for  the  purpose  of 
reviewing  the  status  of  migratory  shore 
and  upland  game  birds.  Proposed 
hunting  regulations  will  be  discussed 
for  these  species  plus  regulations  for 
migratory  game  birds  in  Alaska.  Puerto 
Rico,  and  the  Virgin  Islands;  special 
September  waterfowl  seasons  in 
designated  States;  special  sea  duck    . 
seasons  in  the  Atlantic  Flyway,  and 
extended  falconry  seasons.  On  August  5, 
a  public  hearing  will  be  held  at  9  a.m. 
in  the  Auditorium  of  the  Department  of 
the  Interior  Building,  address  above. 
This  heating  is  for  the  purpose  of 
reviewing  the  status  and  proposed 
regulalions  for  waterfowl  not  previously 
discussed  at  the  June  24  public  hearing. 
The  public  is  invited  to  participate  in 
both  heaifings. 

Persons  wishing  to  make  a  statement 
at  these  hearings  should  write  the 
Director  GFWS/MBMO).  U.S.  Fish  and 
Wildlife  Service.  Department  of  the 
Interior,  room  634— Arlington  Square, 
Washington,  DC  20240.  Copies  of 
statements  should  be  filed  with  the 
Director  before  or  during  each  hearing. 

Public  Conunents  Solicited 

The  policy  of  the  Department  of  the 
Interior  isj  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  amendments. 
Final  promulgation  of  migratory  game 
bird  hunting  regulations  v,ill  take  into 
consideration  all  comments  received  by 
the  Service.  Such  comments,  and  any 
additional^ information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  Interested  persons  are 
invited  to  participate  in  this  rulemaking 
by  submittfng  written  comments  to  the 
address  indicated  under  the  caption 
ADDRESSES. 

Comriisnts  received  on  the  proposed 
annuel  regjilations  will  be  available  for 
public  inspection  during  normal 
business  hours  at  the  Service's  office  in 
room  634,  4401  North  Fairfax  Drive. 
ArUnglon.  Virginia.  Specific  comment 
periods  will  be  established  for  each 
series  of  proposed  rulemakings.  All 
relevant  comments  will  be  accepted 
through  the  closing  date  of  the  comment 
period  on  the  particular  proposal  under 
consideration.  The  Service  will 
consider,  but  possibly  may  not  respond 


in  detail  to,  each  comment.  As  in  the 
past,  the  Service  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  after  the 
closing  date. 

Flyway  Council  Meetings 

Departmental  representatives  will  be 
present  at  the  following  winter  meetings 
of  the  various  Flyway  Councils: 

Z?ArE;March21.1993 
—Atlantic  Flyway  Council,  8;30  a.m. 


— Mississipoi  Flyway  Council,  8:30  am 
—Central  Flyway  Council,  8:00  a.m. 
—Pacific  Flvway  Council,  8:30  a.m. 
—National  Waterfowl  Council,  3:30 

p.m. 

The  Council  meetings  will  be  held  at 
the  Omni  Shoreham  Hotel,  2500  Calvert 
Street  NW..  Washington,  DC  20008. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the.programmatic  document.  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14)".  filed  with  the  Environmental 
Protection  Agency  on  June  9, 1988. 
Notice  of  Availability  was  published  in 
the  Federal  Register  on  June  16, 1988 
(53  PR  22582).  The  Service's  Record  of 
Decision  was  published  on  August  18 
1988  (53  FR  31341). 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  1993-94 
migratorj-  game  bird  hunting 
regulations,  consideration  will  be  given 
to  provisions  of  the  Endangered  Species 
Act  of  1973.  as  amended.  (16  U.S.C. 
1531-1543,  hereinafter  the  Act)  to 
ensure  that  hunting  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  species  designated  as  endangered  or 
threatened  or  modify  or  destroy  its 
rj-itical  habitat  and  is  consistent  with 
conservation  programs  for  those  species. 
Consultations  under  section  7  of  this 
Act  may  cau.se  changes  to  be  made  to 
proposals  in  this  and  future 
supplemental  proposed  rulemaking 
documents. 

Regulatory  Flexibility  Act;  Executive 
Orders  (E.O.)  12291, 12612, 12630,  and 
12778;  and  the  Paperwork  Reduction 
Act 


A  Determination  of  Effects  concluded 
that  the  hurting  ft-ameworks  being 
proposed  for  1993-94  were  "major" 
rules,  subject  to  regulatory  analysis.  In 
accordance  with  Office  of  Management 
and  Budget  instructions,  a  Final 
Regulatory  Impact  Analysis  (FRIA)  was 
prepared  in  1990.  This  analysis  was 
updated  for  1993.  The  1993  FRIA 
update  included  waterfowl  hunter  and 


harvest  information  fi-om  the  1991-92 
season.  The  summary  of  the  1993 
update  follows: 

"New  information  which  can  be 
compared  to  that  appearing  in  the  1990 
Final  Regulatory  Impact  Analysis  (FRIA) 
includes  estimates  of  the  1991  fall  flight 
of  ducks  from  surveyed  areas,  and 
hunter  activity  and  harvest  information 
fi-om  the  1991-92  hunting  season.  The 
total  1991  fall  flight  of  ducks  (+7%)  and 
the  fall  flights  in  each  flyway  were 
predicted  to  be  only  slightly  better  fi-om 
those  of  1990.  Because  the  status  of 
ducks  has  not  yet  hilly  recovered  fi-om 
the  drought  of  the  1980's,  hunting 
regulations  were  developed  that 
maintained  the  reduced  hunting 
opportunity  established  in  the  1988-89 
season.  Hunter  numbers  decreased  by 
5%,  but  waterfowl  hunters  spent  an 
average  of  6%  more  days  hunting, 
resulting  in  no  change  for  the  total 
number  of  hunting  days.  Many 
nonregulatory  factors  influence  hunter 
participation.  There  was  no  change  in 
the  total  duck  harvest  between  the  19^0- 
91  and  the  1991-92  seasons." 

Copies  of  the  updated  FRIA  are 
available  upon  request  fi-om  the  Office 
of  Migratory  Bird  Management.  The 
address  is  indicated  under  the  caption 
ADDRESSES. 

These  regulations  have  been 
determined  to  be  major  under  Executive 
Order  12291  and  they  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
e/  seg).  It  has  been  determined  that 
these  rules  will  not  involve  the  taking 
of  any  con.stitutionally  protected 
property  rights,  under  Executive  Order 
12630.  and  will  not  have  any  significant 
federalism  effects,  under  Executive 
Order  12612.  The  Department  of  the 
Interior  has  certified  to  the  Office  of 
Management  and  Budget  that  these 
proposed  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  2lb)(2)  of  Executive 
Order  12778.  These  determinations  are 
detailed  in  the  aforementioned 
documents  which  are  available  upon 
request  from  the  Office  of  Migratory 
Bird  Management.  U.S.  Fish  and 
Wildlife  Service,  room  634- Arlington 
Square,  Department  of  the  Interior. 
Washington,  DC  20240.  These 
regulations  contain  no  informaficn 
collections  subject  to  Office  of 
Management  and  Budget  review  under 
tlie  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seg). 

The  Service  plans  to  Issue  its 
Memorandum  of  Law  for  the  migratory 
game  bird  hunting  regulations  at  the 
time  the  first  of  these  rules  is  finalized. 
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Authorship 

The  primary  authors  of  this  proposed 
rule  are  William  O.  Vogel  and  Robert  J. 
Blohm.  Office  of  Migratory  Bird 
Management.  (703)  358-1838. 

List  of  Sob|acts  iii  50  CFR  Part  20 

Exports,  Huntir  g,  Imports.  Reporting 
and  recordkeeping^  requirements. 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  1993-94  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (July  3, 1918), 
as  amended,  (16  U.S.C.  703-711);  the 
Fish  and  Wildlife  Lnprovement  Act 
(November  8.  19781,  as  amended,  (16 
U.S.C.  712);  and  thi  Fish  and  Wildlife 
Act  of  1956  (August  8. 1956),  as 
amended,  (16  U.S.C:.  742  a-d  and  e-j). 

Dated:  March  10,  T993. 
Bruce  Blanchard, 

Acting  Director. 

ProposAd  19S3-19S4  Migratory  Gam*  Bird 
Hunting  Regulations  (Pratiininary) 

Pending  current  information  on 
populations,  harvest,  and  habitat 
conditions,  and  receipt  of 
recommendations  from  the  four  Flyway 
Councils;  specific  framework  proposals 
(including  opening  and  closing  dates, 
seasons  lengths,  and  bag  limits)  may  be 
deferred.  Unless  otherwise  specified,  no 
change  from  the  final  1992-93 
frameworks  of  August  21  and  September 
22, 1992,  (57  FR  38202  and  43856)  is 
proposed.  Specific  preliminary 
proposals  that  vary  from  the  1992-93 
frameworks  and  issues  requiring  early 
discussion  or  action  are  contained 
bolow: 

1.  Ducks. 

E.  Bag  Limits. 

High  Plains  Extra  Drake  Mallard. 
Although  no  change  is  proposed  at  this 
time,  the  Service  reiterates  that  the 
additional  drake  mallard  allowed  in  the 
High  Plains  Mallard  Management  Unit 
in  1992  is  contingent  upon  the  Central 
Flyway  Coiincil  completing  the 
requested  review  of  the  Hi^  Plains 
Mallard  Management  Unit  in  time  for 
use  during  the  1993-94  regulations- 
development  cycle.  The  Service  believes 
that  this- report  will  provide  an 
opportunity  to  cooperatively  examine 
the  recent  biological  information 
necessary  to  assess  historical  intra- 
flyway  bag-limit  differences  for  drake 
mallards. 

F.  Zones  and  Splits. 

Temporary  Zone  in  the  Southern  San 
J->'-!quin  Valley  of  California.  A 
teiiiporary  exception  to  duck-zoning 


criteria  was  allowed  in  1991  in  the 
southern  San  Joaquin  Valley  of 
California.  This  exception  was  granted 
based  on  severe  drought  conditions  that 
prevailed  in  this  area.  In  1992,  this 
temporar>'  exception  was  allowed  to 
continue  for  the  1992-93  season  only. 
This  zone  will  not  be  continued  during 
the  1993-94  season. 

G.  Special  Seasons/Species 
Management. 

i.  Canvasback  Management. 

The  Service  has  recently  reviewed  the 
basis  for  canvasback  management 
prescribed  in  the  1983  environmental 
assessment  on  hunting  regulations  for 
canvasbacks.  As  a  result  of  that  review, 
the  Service  proposes  tlie  following  3- 
part  plan  of  action  as  an  interim  harvest 
strategy  for  canvasbacks: 

1.  Canvasbacks  should  be  managed  as 
a  single,  continantal  population, 
because  data  currently  available  are 
insufficient  to  clearly  delineate  separate 
populations. 

2.  Estimates  of  population  size, 
production,  habitat  abundance,  and 
survival  should  be  used  annually  to 
predict  the  level  of  allowable  harvest. 

3.  A  conservative  and  adaptive 
strategy  should  be  used  initially  to 
maintain  the  total  harvest  below  the 
predicted  allowable  harvest,  because  of 
limited  information  regarding  how 
season  lengths  and  bag  limits  affect 
hunter  participation  and  magnitude  of 
the  harvest. 

Information  derived  from  this  interim 
harvest  strategy  would  be  used  to 
develop  a  long-term  harvest  strategy  for 
canvasbacks.  The  Service  requests  that 
the  Flyway  Councils  assist  in 
developing  and  refming  this  interim 
strategy;  specifically,  we  must  identify 
the  objective  methods  that  will  be  used 
to  determine  a  goal  far  the  size  of  the 
breeding  population,  the  ajinual 
allowable  harvest,  and  the  allocation  of 
the  harvest  among  countries  and 
flyways,  and  the  harv-est  management 
tools  most  appropriate  to  achieve 
harvest  goals. 

ii.  September  Teal  Seasons. 

Consistent  with  the  strategy  for  the 
use  of  shooting  hours  developed  by  the 
Service  in  1990.  shooting  hours  will 
begin  at  sunrise  unless  States  can 
demon.strate  that  the  impact  of 
presunrise  shooting  hours  on  nontarget 
duck  species  is  negligible.  States  will  be 
allowed  to  continue  presunrise  .shooting 
hours  during  their  September  seasons 
under  the  condition  that  they  conduct 
studies  or  provide  information  tiiat 
demonstrate  a  negligible  impact  on 
nontarget  duck  species  during  the  one- 
half  hour  prior  to  sunrise. 


iii.  September  Wood  Duck/Teal 
Seasons. 

A  cooperative  Wood  Duck  Initiative 
undertaken  by  the  Service  and  the 
Atlantic  and  Mississippi  Flyway 
Councils  in  1991  is  designed  to  improve 
banding  programs  and  evaluate 
techniques  for  obtaining  estimates  of 
breeding  population  size  and 
production.  The  Service  does  not 
propose  to  discontinue  or  expand 
September  wood  duck  seasons  at  least 
until  the  first  phase  of  this  initiative  has 
been  completed. 

The  Service  has  published  a  strategy 
concerning  shooting  hours  (September 
21,  1990.  Federal  Register.  55  FR  33843) 
which  states  that  during  species-specific 
duck  seasons  shooting  hours  v^ll  begin 
at  sunrise  unless  States  can  demonstrate 
that  the  impact  of  presunrise  shooting 
hours  on  nontarget  duck  species  is 
negligible.  However,  the  Service  has  no 
information  from  Kentucky  or 
Tennessee  regarding  the  effect  of 
presunrise  shooting  hours  on  nontarget 
duck  species  during  seasons  directed  at 
both  teal  and  wood  ducks. 

Kentucky  and  Tennessee  will  be 
allowed  to  continue  presunrise  shooting 
hours  during  their  September  seasons 
under  the  condition  that  they  conduct 
studies  or  provide  information  that 
demonstrates  a  negligible  impact  on 
nontarget  duck  species  during  the  one- 
half  hour  prior  to  sunrise. 

iv.  Mottled  EXicks. 

Although  no  specific  change  is 
proposed  at  this  time,  the  Service  is 
concerned  that  harvest  strategies  for 
mottled  ducks  inhabiting  the  Gulf  Coast 
differ  among  Flyways.  Because  of  the 
species'  limited  numbers  and 
distribution,  the  Service  believes  that  it 
would  be  appropriate  for  the  three 
affected  Flyway  Councils  to 
cooperatively  develop  a  strategy  to 
address  harvest  and  other  management 
issues.  The  Service  looks  forward  to  . 
working  with  the  Flyway  Councils  to 
develop  such  a  strategy  prior  to  the  1994 
regulations-development  cycle. 

2.  Sea  Ducks. 

The  Service  remains  concerned  about 
the  status  of  sea  ducks  and  the  potential 
impact  that  increased  hunting  activity 
could  have  on  these  species.  Additional 
data  and  a  management  plan  are  needed 
to  guide  future  management  effort^s  for 
these  species.  In  1992,  the  Service  asked 
that  the  Fl}'way  Councils  make 
substantial  progress  to  address  these 
concerns  prior  to  the  1993-94 
regulations-development  cycle.  The 
Service  requests  that  the  Atlantic  and 
Pacific  Flyway  Councils  review  the 
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status  of  sea  ducks  before 
recommending  frameworks  for  1993-94 
hunting  seasons.  Without  more 
complete  information  on  population 
status  and  harvest,  the  Service  may  be 
forced  to  restrict  these  special  seasons. 

4.  Canada  Geese. 

Although  no  change  is  proposed  for 
the  19S3-94  season,  concerns  have  been 
raised  regarding  the  administrative 
procedures  necessary  to  open  seasons 
prior  to  October  1  or  the  Saturday 
nearest  October  1  using  the  late-season 
regulations-development  cycle.  The 
Service  herein  proposes  to  limit  season 
dates  handled  during  the  late-season 
regulatiorjs-development  cycle  to  the 
period  af^br  October  1  or  the  Saturday  . 
nearest  October  1.  The  administrative 
process  fo^  setting  hunting  seasons  does 
not  permit  the  setting  of  seasons  that 
open  prior  to  the  Saturday  nearest 
October  1  jduring  the  late-season 
regulations-development  cycle.  Seasons 
that  open  ejarlier  must  be  established 
during  Ilia  barly-soason  reguletion.s- 
developmfint  cycle  in  Jun3,  at  which 
time  ann:i^  status  information  for  most 
Canada  gopse  populations  is  not  yet 
available.  JThe  Service  is  concerned 
about  setting  seasons  in  the  absence  of 
current  status  information.  Because  of 
this,  requests  for  regular  Canada  goose 
seasons  Lhit  open  earlier  than  the 
Saturday  niearest  October  1  must 
include  fu|l  justification  of  the  need  for 
the  early  opening,  which  will  be 
weighed  aiainst  the  risk  of  establishing 
seasons  prior  to  the  time  status 
information  is  available.  The  Service 
does  not  propose  to  implement  these 
procedures;  until  the  1994-S5  hunting 
season  in  oirder  to  allow  those  States 
desiring  early-season  dates  for  Canada 
goose  seasons  sufficient  time  to  prepare 
their  propojsals  and  to  provide  an 
opportunity  for  Flyway  Council  review. 

In  the  September  26.  1991,  Federal 
Register  (at  56  PR  49112),  The  Service 
stated  that  possession  limits  which 
exceed  twitje  the  daily  bag  limit  should 
be  limited  to  quota  zones  where  tags  are 
used.  The  Service  recognized  that  the 
Canada  goose  possession  limits  for  the 
Southern  Illinois  Quota  Zone  and  the 
Rend  Lake  Quota  Zone  did  not  conform 


with  this  policy  because  tags  are  not 
utlilized  in  these  zones.  The  Service 
further  recognized  that  a  change  in  the 
frameworks  for  Illinois  was  necessary. 
However,  in  1992,  the  frameworks 
continued  to  provide  for  the  larger 
possession  limit  in  those  portions  of 
Illinois.  The  Service  herein  proposes 
that,  beginning  in  1993,  all  possession 
limits,  including  those  for  Illinois,  will 
conform  with  the  Service  policy. 

8.  Tundra  Swans. 

Although  no  specific  change  is 
proposed  at  this  lime,  the  Service 
believes  that  it  is  appropriate  to  reassess 
and  examine  the  cooperative 
management  plan  approved  in  1982, 
including  the  sport  hunt  plan  amended 
in  1988,  for  the  Eastern  Population  of 
Ttmdra  Swans.  The  Service 
acknowledges  that  the  Central  Flyway 
Council  has  contacted  the  Mississippi 
and  Atlantic  Flyways  and  expressed  an 
interest  in  the  establishment  of  a  Tundra 
Swan  Ad  Hoc  Committee  to  initiate  the 
revision  ppress.  The  Service  supports 
this  effort,  and  recommends  that  this 
committee  be  composed  of 
representatives  from  all  four  flyways. 
the  Can.adion  Wildlife  Service,  and  the 
U.S.  Fish  and  Wildlife  Service.  The 
Service  be!it:ves  that  initial  efforts  of 
this  committee  should  be  directt'd  at 
updating  the  cooperative  management 
plan,  including  recognition  of  the  need 
for  research  on  harvest,  survival  rates, 
and  other  population  parameters. 
Additional  efforts  could  then  be  focused 
on  efforts  to  update  the  sport  hunt  plan, 
which  could  he  incorporated  into  the 
revised  cooperative  management  plan 
for  this  population  of  tundra  swans. 

10.  Coots. 

The  Ser.i'. e  is  proposing  to  establish 
frameworks  for  coots  in  the  Pacific 
Flj'way  that  are  consistent  with  those 
established  in  other  flyways.  Available 
data  do  not  suggest  that  coots  should  be 
managed  at  a  level  other  than  as  a 
single,  continental  population.  The 
season  frameworks  for  coots  in  the 
Pacific  Flyway  would  be  changed  to 
correspond  with  the  frameworks  offered 
to  the  other  3  flyways.  States  may  select 
seasons  that  are  concurrent  with  the 


regular  duck  season,  with  daily  bag 
limits  not  to  exceed  15  coots. 

11.  Moorhens  and  Gallinules. 

The  Service  is  proposing  to  establish 
frameworks  for  common  moorhens  in 
the  Pacific  Flyway  tibial  are  consistent 
with  those  established  in  other  flyways. 
Available  data  do  not  suggest  that 
moorhens  should  be  managed  at  a  level 
other  than  as  a  single,  continental 
population.  The  season  frameworks  for 
moorhens  in  the  Pacific  Flyway  would 
be  changed  to  be  the  same  as  the 
fram.eworks  offered  to  the  other  3 
flyways.  States  may  select  secsons  of  not 
mere  than  70  days  between  September 
1  and  January  20  and  may  split  their 
seasons  into  two  segments.  Daily  bag 
limits  may  not  exceed  15  co.mmon 
moorhens  and  purple  gallinules,  singly 
or  in  the  aggregate. 

15.  Band-tailed  Pigeons. 

The  Service  remains  conromed  about 
the  long-term  decline  of  the  Coastal 
Population  of  band-tailed  pigeons  (in 
Washington,  Oregon,  Nevada,  and 
California)  and  will  carefully  evaluate 
all  population  and  har\esl  data  by  June 
15  to  determine  whether  a  huTiting- 
£ea.son  closure  is  warranted.  In  addition. 
the  status  of  the  Interior  Population  of 
band-tailed  pigeons  (in  Ut;ih,  Colorado. 
Arizona,  and  New  Mexico)  is  not  well 
understood.  Efforts  to  gather  more 
information  on  this  population  are 
under  way.  In  1992.  the  Service 
required  that  all  States  having  band- 
tailed  pigeon  hunting  seasons  conduct 
some  type  of  harvest  sur\'ey  and  provide 
the  inrf^ormation  to  the  Service  by  June 
1.  It  is  anticipated,  if  the  season  is 
permitted,  that  this  requirement  in  1993 
will  include  the  provision  that  each 
State  require  band-tailed  pigeon  hunters 
to  obtain  mandatory  State  permits  (or 
participate  in  tl>e  nationwide  Migratory 
Bird  Harvest  Information  Program)  to 
provide  a  sampling  frame  for  obtaining 
more  precise  estimates  of  band-tailed 
pigeon  harvest.  FurthernTore.  all 
population  status  information  will  be 
required  for  Service  review  by  June  1. 
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1993  SCHEDULE  OF  REGULATIONS  MEETINGS 
AND  FEDERAL  REGISTER  PUBLICATIONS 
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COM*lin6E  »I££TU«C  0«  BASJC.  EAW.Y- 

ANO  LATt-Se»SO«  HECOLATOMS 


BASIC 


EARLY  AND  LATE 
SEASONS 


TRIBAL  REGULATIONS 


NO  PROPOSED  CHANGES.    SEE 

TITLE  50  CODE  OF  FEDERAL 
RECULATIOMS.  OCTOBER  1.  »92 


0 


MARCH  5  -  PROPOSED  RULEIAAKIMl.  WtTM 

PUBLIC  COMMENT  PERIOOS  ENOiNC  JULY  22 

FOR  EARLY-SEASON  FRAMEWORKS  t 

SEPTEMBER  1  FOR  LATE-SEASOH  FRAMEWORKS 


MAY  10 


EARLY  SEASONS 


JUNE  22  »  23  -  SERVICE 

REGULATIONS  COMMITTEE 

MEETING  JPRE -PUBLIC  HEARING) 


JUNE  24  -  PUBLIC  HEARING  ON 

PROPOSED  EARLY  SEASON 

FRAMEWORKS 


ON  I 

-J 


JULY  12  -  SUPPLEMENTAL  PROPROSED 

RULEMAKING  FOR  EARLY  SEASONS 

FRAMEWORKS  PUBLISHED  IN  THE 

FEDERAL  REGISTER  WITH  PUBL'C 

COMMENT  PERIOD  ENDING  JULY  20 


AUGUST  W  -  FINAL  EARLY  SEASONS 

FRAMEWORKS  PUBLISHED  IN  THE 

FEOeRAL  REGISTER 


>NS  I 


AUGUST  24  -  RNAL  RULEMAKING 

AMENDING  TITLE  50  CFR  FOR  EARLY 

SEASONS  PL'BLISHEO  IN  THE 

FEDERAL  REGISTER 


SUPPLEMENTAL  PROPOSE 
RULEMAKING 


] 


LATE  SEASONS 


AUGUST  3  i  4  -  SERVICE 

REGULATIONS  COMMITTEE 

MEETING  (PRE-PJBUC  HEARING) 


AUGUST  5  -  PUBLIC  HEARING 
ON  PROPOSED  WATERFOWL 
REGULATIONS 


AUGUST  1»  -  SUPPLEMENTAL 

PROPOSED  RULEMAKING  FOR 

LATE  SEASONS  FRAMEWORKS 

PUBUSHEO  IN  THE  FEDERAL 

REGISTER.  WITH  PUBUC  COMMENT 

PERIOD  ENDING  AUGUST  26 


SEPTEMBER  20  -  RNAL 
LATE  SEASON  FRAMEWORKS 

PUBUSHEO  IN  THE  FEOERAL 
REGISTER 


SEPTEMBER  27  -  FINAL 

RULEMAKING  AMENDING  T1Tl£ 

50  CFR  FOR  LATE  SEASONS 

PUBLISHED  IN  THE  FEDERAL 

REGISTER 


MARCH  13  -  NOTICE  OF  INTENT. 
REQUEST  FOR  TRIBAL  PROPOSALS 

AND  COMMENTS  WITH  PUBLIC 
COMMENT  PERIOD  ENDING  JUNE  S 


JULY  16  -  PROPOSED  RULE  FOR 

EA'^LY  A  LATE  SEASON  HUNTING 

REGULATIONS  ON 

CERTAIN  FEDERAL  INDIAN 

RESERVATK>NS  AND  CEDED  LANDS 

WITH  PUBUC  COMMENT  PERIOD 

ENDING  AUGUST  2 


AUGUST  20  -  FINAL  RULEMAKING 

AMENDING  TITLE  SO  FOR 

EARLY  SEASONS  ON  CERTAIN 

FEDERAL  INDIAN  RESERVATIONS 

AND  CEDED  LANDS 


T 


] 


SEPTEMBER  21  -  FINAL 

RULEMAKING  AMENDING  TITLE  SO 

CFR  FOR  LATE  SEASONS 

ON  CERTAIN  FEDERAL  INDIAN 

RESERVATKJNS  AND  CEDED  LANDS 


DATES  SHOWN  RELATIVE  TO  PUBUCATION 

OF  FEDERAL  REGISTER  DOCUMENTS 

A8E  TARGET  DATES 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Sarvlce 
7CFRPart110 

[CS-91-007] 
RIN  0581-AA39 

Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides 

AGENCY:  Agricultural  Marketing  Service 

(AMS).  USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service.  United  States  Department  of 
Agriculture,  is  amending  its  regulations 
by  adding  new  requirements  for 
recordkeeping  by  certified  applicators  of 
federally  restricted  use  pesticides.  The 
regulations  have  been  developed  for  the 
purpose  of  implementing  section  1491 
of  the  Food,  Agriculture,  Conservaxion. 
and  Trade  Act  of  1990  (FACT  Act), 
which  requires  such  recordkeeping.  The 
records  are  needed  to  develop  and 
maintain  a  compr'^hensive  data  ba.se  to 
provide  accurate  Federal  restricted  use 
pesticide  data,  which  can  be  utilized  by 
State  and  Federal  agencies  and  for 
annual  reporting  to  Congress  by  the  U.S. 
Department  of  Agriculture  and  the 
Environmental  Protection  Agency  on 
the  use  of  agricult'oral  and 
nonagricultural  federally  restricted  use 
pesticides.  The  proposed  regulations 
include  provision  for  protecting  the 
identity  of  individual  producers  in  such 
surveys  and  reports  and  do  not  include 
any  requirement  for  reporting  by 
certified  applicators. 
EFFECTIVE  DATE:  May  10,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Poli,  Chief,  Pesticide  Records 
Branch,  Science  Division,  AMS,  8700 
Centreville  Road,  suite  200,  Manassas, 
VA  22110,  703-330-7826. 

SUPPLEMENTARY  INFORMATKW: 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

The  United  States  Department  of 
Agriculture  (USDA)  has  determined  that 
this  regulation  is  not  a  major  rule  under 
Executive  Order  12291.  It  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  a  major  increase 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 


based  enterprises  in  export  or  domestic 
markets. 

This  regulation  has  also  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et.  seq.). 
The  Administrator  of  the  Agricultural 
Marketing  Service  has  determined  that 
the  maximum  number  of  small  entities 
affected  by  this  rule  will  be  less  than  1.3 
million  certified  pesticide  applicators 
(980,000  private  and  300.000 
commercial  applicators). 

The  economic  impact  on  certified 
private  applicators  will,  however, 
amount  to  no  more  than  $0.70  per 
application  of  federally  restricted  use 
pesticides  (RUP's)  based  on  the  amount 
of  time  necessary  to  complete  a  record. 
It  has  been  estimated  that  the  time 
required  to  complete  a  record  will  be 
less  than  5  minutes  per  application. 

This  regulation  also  requires 
commercial  applicators,  approximately 
300,000,  to  provide  a  copy  of  the  RUP 
application  record  to  their  clients. 
Commercial  applicators  currently  must 
complete  RUP  records  under  State  or 
Federal  regulations,  therefore,  no  cost 
would  be  incurred  for  production  of  the 
RUP  record.  However,  commercial 
applicators  would  incur  the  cost  to 
duplicate  a  record,  which  is  estimated 
to  be  $0.08  per  record.  Most  commercial 
applicators  bill  on  a  monthly  or  more 
frequent  basis,  and  it  is  assumed  a  copy 
of  the  record  would  be  provided  at  the 
time  of  billing.  If  a  commercial 
applicator  does  not  include  a  copy  of 
the  record  with  the  monthly  statement, 
the  cost  would  also  include  postage  and 
an  envelope.  The  cost  to  commercial 
applicators  will  vary  considerably 
depending  on  the  number  of  customers 
and  the  number  of  RUP  applications.  It 
is  estimated  that  on  an  average,  a 
commercial  applicator  would  be 
required  to  duplicate  approximately  616 
records  per  year  at  a  cost  of  $0.08  per 
copy  or  $49  per  year. 

Therefore,  this  regulation  will  not 
have  a  significant  economic  impact  on 
either  the  private  or  commercial 
applicators  affef:ted  by  this  rule  or  any 
other  small  entity. 

Executive  Order  12778 

This  regulation  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  regulation  (1)  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
conflict  with  this  rule;  (2)  will  not  have 
any  retroactive  effect;  and  (3)  will  not 
require  administrative  proceedings 
before  parties  may  file  suit  challenging 
the  provisions  of  this  rule. 


Background 

As  part  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990, 
(Pub.  L.  101-624;  7  U.S.C.  136i-l), 
hereinafter  referred  to  as  the  FACT  Act, 
Congress  mandated  the  establishment, 
by  the  Secretary  of  Agriculture  (USDA) 
in  consultation  with  the  Administrator 
of  the  Environmental  Protection  Agency 
(EPA),  of  requirements  for 
recordkeeping  by  all  certified 
applicators  of  federally  restricted  use 
pesticides.  A  certified  applicator  is  an 
individual  who  is  certified  by  EPA  or  a 
State  under  cooperative  agreement  with 
EPA  to  use  or  supervise  the  use  of 
restricted  use  pesticides. 

Applicator  certification  programs  are 
administered  by  EPA,  otlier  Federal 
Agencies,  and  States.  A  restricted  use 
pesticide,  as  distinguished  from  a 
general  use  pesticide,  is  one  that  has 
been  classified  as  such  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (HFRA,  at  7  U.S.C. 
136a(d)(l)(C)).  EPA  regulations  issued 
under  FIFRA.  further  provide  that 
restricted  use  pesticides  may  be  applied 
only  by,  or  under  the  supervision  of,  a 
certified  applicator.  Applicator 
certification  requirements  are  provided 
in  the  EPA  regulations  (40  CFR  part 
171). 

A  certified  applicator  may  be  a 
commercial  applicator  or  a  private 
applicator.  A  private  applicator  is  one 
who  uses  or  supervises  the  use  of  any 
restricted  use  pesticide  for  purposes  of 
producing  any  agricultural  commodity: 
(1)  On  property  that  is  owned  or  rented 
by  the  applicator,  or  the  employer  of  the 
applicator;  or  (2)  if  applied  without 
compensation  other  than  trading  of 
personal  services  between  producers  of 
agricultural  commodities,  on  the 
property  of  another  person.  A 
commercial  applicator  is  one  who  uses 
or  supervises  the  use  of  a  restricted  use 
pesticide  for  any  purpose  or  on  any 
property  other  than  as  provided  under 
the  definition  of  a  private  applicator. 
Some  private  appUcators  may  be 
commercial  applicators  in  some 
situations,  and  vice  versa. 

Under  regulations  implementing 
FIFRA.  EPA  approves  State  programs  for 
certification  of  applicators  and 
administers  such  certification  programs 
in  States  or  on  Indian  lands  not  having 
approved  certification  programs.  State 
certification  programs  approved  by  EPA 
for  private  and  commercial  applicators 
are  operated  in  every  State  except 
Colorado  and  Nebraska.  In  Colorado, 
EPA  certifies  private  applicators,  with 
commercial  applicators  certified  by  the 
Colorado  Department  of  Agriculture.  In 
Nebraska.  EPA  certifies  both 
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commercial  and  private  applicators. 
EPA  has  also  approved  four  Federal 
agency  plans  to  certify  their  employees 
as  applicators  of  restricted  use 
pesticides:  USDA,  the  Department  of 
Defonse,  the  Department  of  Energy,  and 
the  Department  of  the  Interior.  EPA  has 
also  approved  the  Shoshone-Bannock 
Tribes  certification  program,  and  is 
assisting  other  Indian  tribes  in  the 
development  of  certification  programs. 
Currently,  under  rules  promulgated 
by  EPA  pr  tlie  States,  commercial 
applicatta-s  are  required  to  keep  records 
of  restricted  use  pesticide  applications. 
Section  Jl  of  FIFRA  explicitly  prohibits 
EPA  froip  requiring,  through 
regulations,  private  applicators  to 
maintairj  records.  Current  and  proposed 
EPA  rulQs  on  recordkeeping  do  not 
apply  tojprivate  applicators.  However, 
Siatas  mpy,  on  their  own  authority, 
require  jinvate  applicator 
rfccordi.Hupirig. 

Summary  of  Final  Rule 

The  FACT  Act  obligates  the  Secretary 
of  Agriculture,  in  consultation  with  the 
Administrator  of  EPA,  to  require 
certified  applicators  to  maintain  certain 
records  regarding  use  of  restricted  use 
pesticides.  The  Secretary  of  Agriculture 
and  the  Administrator  of  EPA  are 
required  under  section  1491(f)  of  the 
FACT  Act  to  survey  the  records  and 
develop  and  maintain  a  comprehensive 
data  base  to  provide  accurate  pesticide 
use  data. 

Pesticides  play  a  major  role  in 
successfiilly  producing  abundant 
agricultujal  commodities  for  numerous 
consumer  goods  such  as  food,  clothing, 
plastics,  ethanoi.  etc.  With  increased 
awareness  of  pesticide  safety,  the  public 
has  becorte  very  concerned  about  the 
adverse  effects  of  pesticides  on  food, 
worker  safety  and  the  environment. 
However,  isome  of  these  concerns  are 
based  on  misinformation  or  insu.Tjcient 
iafoiinatioc. 

One  benefit  derived  from  pesticide 
recordkeeping  will  be  the  availability  of 
factual  data  that  will  help  to  reduce 
consumer  anxieties  about  food  safety 
ajid  environmental  concerns.  This 
information  may  help  reinforce  the 
image  of  the  farmer  as  the  steward  of  the 
environmdftt. 

In  addition,  there  are  meny  direct 
benefits  tdthe  agricultural  industry  in 
keeping  arid  maintaining  accurate 
pesticide  4se  records.  Through  good 
recordkeejiing.  the  farmer  can  keep 
track  of  wljich  treatments  do  or  do  not 
work  and  Experiment  with  different 
application  rates,  products,  techniques, 
and  growirig  conditions  which  will 
enable  the  grower  to  more  effectively 
and  efficieiitly  monitor  pesticide  use. 


This  can  ultimately  increase  farm  profits 
through  better  pesticide  use  planning. 
Pesticide  recordkeeping  is  one  of  the 
major  tools  of  Integrated  Pest 
Management  (IPM).  IPM  involves  pest 
monitoring,  and  the  selection, 
integration,  and  implementation  of 
various  control  tactics  based  on 
thresholds  derived  from  economic, 
ecological  and  social  impacts.  By 
selecting  the  most  efficient  combination 
of  control  tactics,  the  quantity  of 
chemicals  used  can  be  reduced.  In  order 
to  accomplish  this,  pesticide 
recordkeeping  is  required  as  a  critical 
factor  in  evaluating  the  effectiveness  of 
spraying  programs. 

Another  benefit  of  recordkeeping 
involves  reregistration  of  pesticides  by 
the  chemical  manufacturers.  Currenliy, 
it  is  not  cost  effective  for  some  chemical 
companies  to  produce  the  type  of  data 
base  necessary  for  re-registe "  in^  certain 
minor  use  pesticides  by  the.  L?A.  due  to 
the  small  market  for  such  pesticides. 
Information  from  such  records  could 
assist  the  Environmental  Protection 
Agency's  evaluations  of  these  pesticides 
and  help  in  the  process  to  preserve 
registrations  for  minor  use  pesticides. 
In  the  case  of  medical  treatment,  the 
ability  to  provide  information  on  the  use 
of  restricted  use  pesticides  is  another 
important  benefit  of  maintaining 
records,  which  benefits  both  agriculture 
producers  and  workers. 


land  was  loaded  with  a  pesticide  that 
killed  the  oats  I  had  planted,  had  to 
replant  to  com  because  nobody  knew 
what  was  going  on."  Another  comment 

stated  Lhat there  is  a  real 

national  need  for  improved  application 
techniques  and  better  record  keeping  of 
the  insecticides,  herbicides  and  other 
chemical  products  farmers  depend  upon 
for  efficient,  economical  agricultural 
production."  Numerous  comments 
expressed  a  major  reason  for  keeping 
good  pesticide  use  records  concerns 
lawsuits  alleging  liability  as  the  result  of 
pesticide  use.  Other  comments  wen 
received  indicating  that  farmers  already 
use  less  than  the  rate  allowed  on  the 
pesticide  label.  A  benefit  from  the 
pesticide  usage  survey  developed  from 
the  records  required  by  this  regulations 
will  be  statistical  data'on  actual 
pesticide  use  that  could  support  this 
claim. 

Ccinments  Opposing  the  Rpgulations 


Provisions  end  Comments  to  the 
Proposed  Regulation 

In  response  to  the  notice  of  propcsed 
rulemaking  pubfished  in  the  Federal 
Register  on  May  12, 1992,  with  the 
comment  period  ending  on  August  10, 
1992.  the  Department  received  143 
comments  totaling  458  pages.  The 
Department  carefully  reviewed  and 
analyzed  all  of  the  comments.  This  final 
rule  reflects  changes  deemed 
appropriate  and  based  on  the  comments. 
The  following  is  a  summary  of  the 
comments  received  and  the  USDA 
response  to  those  comments. 

Comments  Supporting  the 
Recordkeeping  Requirements 

Numerous  comments  were  rw-eived  in 
support  of  the  proposed  pesticide 
retjordkesping  requirements.  Several 
comments  indicated  t^.e  benefifs  of 
recordkeeping,  such  as  the  more 
efficient  tracking  of  expenditure^  for 
better  fiscal  nianegcment  of  farm 
operations  and  providing  planning 
resources  for  next  season's  crops  based 
on  past  records.  One  comment 
expressed  strong  support  for  the 
recordkeeping  reqoiremants  because 
"*  •  *  some  years  ago  I  rented  land  e.id 
the  owners  wanted  it  sowed  •   •   *  the 


Numerous  comments  opposed  t.he 
overall  pesticide  recordkeeping 
regulation.  Some  comments  expressed 
concern  that  the  benbfits  to  society 
would  net  outweigh  the  stress  and  costs 
to  the  farmer.  They  stated  that  the 
farmer  is  concerned  about  pesticide 
safety  and  the  environment,  that  the 
regulations  would  provide  no  benefit, 
and  thai  the  records  would  not  help 
ease  environmental  concerns.  Many 
restated  this  with  the  coinmer.t  that 
fanners  "  *   •   *  are  not  enemies  of  the 
environment*   •   *."  Others  indicated 
that  the  time  spent  on  recordkeeping 
would  reduce  their  avtilable  production 
time  during  the  heavy  spring  fdrm  work 
load  and  would  only  add  fru.stration 
from  filling  in  forms. 

USDA  recognizes  the  many  mncems 
certified  applicators  may  have  regarding 
the  legislation.  However,  pesticide 
recordket^ping  legislation  can  be  utilized 
as  a  means  to  document  the  belief  (hat 
farmers  use  Itss  pesticides  than  the 
label  allows.  This  belief  cannot  be 
documented  without  complete  and 
accurate  records  on  pesticide  usiigu. 
This  evidence  could  also  assist  the  tPA 
in  evaluating  pesticides  and  preserving 
registrations  for  minor  use  pesticides. 

USDA  is  obligated  by  law  lo  establish 
regulations  implementing  the  pesticide 
recordkeeping  requirements  established 
in  the  1990  FACT  Act.  The  many 
comments  received  during  this 
rulemaking  procedure,  both  fv;r  and 
against  the  proposed  regulations,  have 
proved  invaluable  in  drafting  a  final 
rule  which  accomplishes  the  intent  of 
Congress  with  the  least  amount  of 
burden. 


19016  Federal  Register  /  Vol.  58.  No.  67  /  Friday,  April  9,  1993  /  Rules  and  Regulations 


Comments  on  Section  110.1.  Scope 

This  section  sets  forth  the 
requirements  for  recordkeeping  on 
restricted  use  pesticides  by  all  certified 
applicators,  both  private  and 
commercial.  Some  comments  expressed 
concern  over  the  overlap  between  USDA 
and  EPA  in  the  implementation  of  the 
proposed  rule.  The  FACT  Act  obligates 
the  Secretary*  of  Agriculture,  in 
consultation  with  the  Administrator  of 
EPA,  to  require  all  certified  applicators 
to  maintain  records  on  restricted  use 
pesticides.  EPA,  in  accordance  with  the 
statutory  provisions  of  FIFRA,  also 
requires  commercial  certified 
applicators  to  maintain  records  of  RUP 
applications.  As  a  result,  this  regulation 
does  overlap  some  of  the  requirements 
imposed  by  EPA  on  commercial 
certified  applicators  of  restricted  use 
pesticides.  In  order  to  avoid  duplication 
of  regulatory  effort  and  promote 
efficiency  of  the  Federal  Government, 
the  Department  intends  to  enter  into  a 
Memorandum  of  Understanding  (MOU) 
with  EPA  to  define  their  respective 
responsibilities  concerning  the 
recordkeeping  rules.  The  concern 
regarding  overlap  between  USDA  and 
EPA  is  absent  regarding  private 
applicators  since  EPA  is  explicitly 
prohibited  under  section  11  of  FIFRA 
fi-om  requiring  them  to  maintain 
records,  as  some  of  the  comments 
indicated.  In  addition,  EPA  has 
indicated  that  it  may  revise  its 
requirements  for  commercial  applicators 
under  FIFRA,  including  those  required 
in  State  plans,  to  more  closely  reflect 
the  requirements  in  this  rulemaking 
document.  This  will  assure  closer 
alignment  of  the  recordkeeping 
requirements  imposed  under  FIFRA  and 
the  FACT  Act. 

Although  the  scope  of  this  final 
regulation  covers  both  commercial  and 
private  applicators,  the  responsibilities 
of  the  applicators  differ.  Several 
comments  questioned  whether 
applicators  of  non-agricultural 
applications  for  commercial  categories 
such  as  structural,  wood  treatment,  and 
experimental  uses,  are  required  to  keep 
records  under  this  Act.  All  commercial 
applicators,  whether  agricultural  or  non- 
agricultural,  will  continue  to  maintain 
records  under  FIFRA  or  State 
regulations  and  shall,  within  30  days  of 
a  restricted  use  pesticide  application, 
provide  a  copy  of  those  records  or  a 
copy  of  records  maintained  under  this 
rule  to  the  person  for  whom  the 
restricted  use  pesticide  was  applied. 

Certified  private  applicators,  who  are 
currently  keeping  records  under  State 
regulations  which  are  deemed 
comparable  by  the  Agricultural 


Marketing  Service  (AMS)  to  those  States 
certified  commercial  applicator  record 
requirements  or  to  this  Federal  rule,  will 
continue  to  maintain  records  as  required 
by  their  State  law.  Certified  private 
applicators  in  States  having  no 
requirement  for  recordkeeping  of 
restricted  use  pesticides,  must  comply 
with  the  Federal  regulations  as  set  out 
in  this  rule. 

Comments  on  Section  110.2,  Definitions 

Definitions  are  included  (at  7  CFR 
110.2)  to  clarify  many  of  the  terms  and 
words  used  in  these  regulations.  A 
number  of  these  definitions,  such  as 
those  for  "certified  applicator,"  "private 
applicator,"  and  "commercial 
applicator,"  are  substantially  similar  to 
the  definitions  in  FIFRA.  A  "restricted 
use  pesticide"  under  FIFRA  is  a 
pesticide  which  has  been  classified  as 
such  in  accordance  with  the  criteria  in 
7  U.S.C.  136i(d)(l}(c).  This  regulation 
shall  be  applied  to  the  application  of 
these  pesticides:  it  does  not  apply  to  the 
application  of  other  pesticides,  such  as 
general  use  pesticides  or  State  restricted 
use  pesticides. 

Other  definitions,  such  as  those  for 
"comparable."  "supervise," 
"certification  number,"  and  "EPA 
registration  number,"  are  meant  to  be 
similar  to  existing  EPA  or  Stale 
regulations.  The  definitions  for 
"authorized  representative."  "record," 
"recordkeeping,"  and  "State  lead 
agency,"  are  intended  lo  clarify  terms 
used  in  these  regulations.  Finally,  the 
definitions  for  "respondent,"  "parties," 
"person,"  "presiding  officer,"  and 
"complainant"  are  provided  to  clarify 
certain  terms  used  in  the  rules  of 
practice  (7  CFR  110.8)  provided  for  in 
these  regulations. 

Several  comments  were  received 
requesting  that  the  definition  of 
"co.niplainant"  be  expanded  to  include 
"any  health  professional  whose  request 
for  pesticide  records  or  label 
information  was  denied  and  the 
patient[s)  on  whose  behalf  such  a 
request  was  made."  However,  the 
statute  dees  not  provide  for  citizen 
suits,  and  the  Federal  law  allows  for 
actions  on  civil  penalties  to  be 
discharged  only  through  USDA  or  a 
cooperating  State  agency.  Therefore  the 
definition  will  not  be  changed. 
However.  USDA  would  encourage  that 
information  concerning  the  inability  to 
obtain  restricted  use  pesticide 
information  for  medical  treatment  be 
provided  to  USDA  or  the  appropriate 
cooperating  State  agency.  Comments 
were  received  pointing  out  the  need  to 
clarify  the  term  "parties"  as  referenced 
in  section  110.8,  Rules  of  Practice,  in 
the  proposed  regulations.  USDA 


recognizes  there  could  be  some 
misunderstanding  as  to  use  of  the  term 
"parties"  and,  therefore,  has  added  a 
definition  for  "parties."  The  term 
includes  officials  of  USDA  or  State 
agencies  who  institute  proceedings,  and 
the  person(s)  against  whom  such 
proceedings  are  instituted,  under 
§110.8  of  this  rule. 

USDA  has  also  added  a  definition  for 
"medical  emergency,"  which  is  used  in 
the  regulation  to  provide  guidelines  on 
the  time  frame  in  which  a  holder  of 
records  must  provide  the  record 
information  to  licensed  health  care 
professionals.  The  statute  clearly 
describes  two  standards,  "promptly" 
and  "immediately,"  for  providing  access 
to  record  information  to  licensed  health 
care  professionals.  Several  comments 
ware  received  which  pointed  out  that 
USDA  had  failed  to  make  a  distinction 
in  these  two  time  frames  in  the 
proposed  regulations.  USDA  recognized 
this  oversight,  and  has  chaiiged  tJie 
regulations  to  reflect  the  intent  of  the 
■Statute.  A  "medical  emergency"  is 
defined  as  "injuries  or  illnesses  which 
require  immediate  medical  attention  to 
prevent  life- threatening  or  disabling 
conditions." 

Comments  on  Section  1 10.3,  Records, 
Retention  and  Access  to  Records 

Records.  Several  comments  expressed 
the  need  to  clarify  what  constitutes  a 
record.  A  record  shall  be  the  legible 
recording  of  all  required  elements  under 
§  110.3(a)  (l)-(6)  for  the  application  of 
a  restricted  use  pesticide.  Records  can 
be  handwritten  on  individual  notes  or 
forms,  consist  of  invoices,  be 
computerized,  and/or  be  maintained  in 
recordkeeping  books.  Any  format  is 
appropriate  as  long  as  all  the  required 
elements  are  legible  and  recorded 
appropriately. 

Keep  Regulation  Simple.  Several 
comments  requested  that  the  regulations 
be  kept  user  friendly  and  that  a  format 
be  adopted  that  is  easy  to  use.  One 
comment  stated  that  USDA  should  try  to 
..«  *  •  make  this  procedure  as  practical 
and  as  painless  as  possible."  USDA  is 
aware  of  the  need  to  provide  certified 
applicators  the  flexibility  to  develop  a 
format  suitable  to  their  current 
management  scheme,  and  therefore,  has 
not  mandated  the  use  of  a  Federal  form 
for  the  recordkeeping  procedure.  USDA 
will  be  working  with  the  Cooperative 
Extension  Service,  farm  organizations. 
State  agencies,  and  others  to  assist 
private  applicators  with  suggested 
formats  and  methods  to  record  the 
information  easily  and  accurately. 

One  suggestion  was  that  the  private 
applicator  retain  invoices  from  the 
purchase  of  the  restricted  use  pesticide 
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and  mark  the  field  to  which  the 
pesticide  was  applied.  The  commentor 
felt  that  information  would  be  all  that's 
needed  to  answer  90  percent  of  the 
questions.  An  invoice  could  be  an 
acceptable  record  provided  it  furnishes 
all  the  required  elements  set  out  in 
§  110.3(a)  {1H6).  However.  USDA  does 
not  believe  most  retail  invoices  will 
provide  all  the  required  information, 
and  additional  information  would  need 
to  be  added  to  an  invoice  to  make  it  a 
complete  record. 

Required  Data  Elements.  In  response 
to  comments  concerning  the  number  of 
data  elements  required  in  the  proposed 
regulations.  USDA.  honing  in  on  the 
essential  elements  for  valid  reporting  of 
RUP  use,  deleted  or  changed  some  data 
elements.  Additionally,  one  commentor 
felt  the  Department  was  limited  to 
requiring  the  four  elements  as  outlined 
in  the  F.^CT  Act.  that  is,  product  name, 
amount,  approximate  date  of 
applicatipln,  and  location  of  the 
application.  USDA  interprets  the  statute 
as  requiring  all  applicators  in  a  State  to 
maintain  records  comparable  to 
commerqiBl  applicator  records  in  the 
State.  In  drafting  the  proposed  rule, 
USDA  conducted  a  study  of  the 
commercial  applicator  requirements  in 
the  State^.  USDA  is  satisfied  that  the 
data  elenlents  required  in  the  rule  are 
consistent  and  comparable  to 
commercial  applicator  record 
requirements  nationally.  USDA  does  not 
believe  thje  data  elements  required  in 
these  regulations  fall  outside  of  the 
intent  or  «ut}icrity  of  the  statute. 
The  following  is  a  review  and 
explanation  of  the  proposed  data 
elements  In  §  110.3(a)  {l)-{6). 

The  prdposed  regulation,  §  110.3(a) 
(l)-{5).  spjecified  the  content  or  data 
elements  pf  the  records  to  be  kept. 
These  eleinents  included,  for  each 
record:     i 

(1)  The  brand  or  product  name, 
formulatibp.,  and  the  EPA  registration 
number  of  the  restricted  use  pesticide 
that  was  applied. 

Many  c(|mments  were  received 
concerning  the  use  of  all  three  elements; 
Brand  or  product  name.  EPA 
registretio|i  number  and  formulation, 
and  correcjtly  identifying  the  RUT.  Some 
commentojrs  stated  that  the  brand  or 
product  name  sufficiently  identified  the 
pesticide,  and  could,  therefore,  stand 
alone.  Nuitwrous  commentors  wanted  to 
delete  the  EPA  registration  number  to 
avoid  seanthing  for  it  on  the"  label  and 
eliminate  duphcation  of  effort  for  the 
applicator.  After  careful  review,  USDA 
has  determined  that  the  brand  or 
product  name  and  the  EPA  registration 
number  are  necessary  data  elements. 
These  data  elements  will  increase  the 


accuracy  of  the  data,  and  increase  the 
value  of  the  data  base  as  they  will 
provide  the  capability  to  cross-reference 
information.  Comments  concerning 
"formulation"  raised  questions  about 
the  prominence  of  formulation 
statements  on  the  label  and  questioned 
the  need  to  require  it  as  a  data  element. 
One  commentor  summarized  the 
majority  of  the  comments  with  the 
statement,  "Formulation  statements  on 
the  label  are  not  consistently  placed 
near  the  brand  name  and  the  meaning 
of  formulation  abbreviations  are  not 
always  clear."  After  careful 
consideration  USDA  agrees  and  has 
dropped  the  requirement  for 
"formulation"  as  a  data  element. 

(2)  The  total  amount  and  the  rate  of 
application  of  the  restricted  use 
pesticide  applied. 

A  few  commentors  expressed  the 
belief  that  both  the  total  amount  and  the 
application  rate  of  the  restricted  use 
pesticide  were  not  necessary,  along  with 
the  recording  of  total  area  treated,  since 
one  of  these  entries  could  be  calculated 
from  the  other  two.  Other  commentors 
indicated  that  "•  •  •  (application)  rates 
used  will,  in  our  experience,  lead  to 
misleading  information.  Without 
information  regarding  the  type  of 
application,  brand,  broadcast,  spot 
treatment,  tree  size,  weed  growth,  etc.. 
the  rate  offers  little  information  about 
the  amount  used  per  surface  area  which 
we  believe  to  be  the  number  you  want." 
After  reviewing  these  and  similar 
comments.  USDA  has  removed 
"application  rate"  as  a  required  data 
element.  Therefore,  the  total  amount  of 
restricted  use  pesticide  applied  and  the 
total  area  treated  by  the  application  will 
be  required.    " 

Several  commentors  sought 
clarification  as  to  what  was  to  be 
recorded  for  "amount."  USDA  requires 
the  followi.ng  to  be  recorded:  The  total 
amount  of  the  restricted  use  pesticide 
applied,  with  the  total  amount  referring 
to  the  total  quantity  of  product  used, 
with  each  restricted  use  pesticide  listed 
separately.  Amount  does  not  refer  to  . 
percent  of  active  ingredient  nor  does  it 
include  the  quantity  of  water  or  other 
substance  used  as  a  carrying  agent. 
The  pesticide  label  should  be  the 
reference  point  used  when  recording  the 
amount  applied.  The  amount  should  be 
recorded  in  quantities  similar  to  label 
language.  For  example,  if  the  label  states 
that  the  pesticide  is  to  be  measured  as 
pints,  ounces  or  pounds,  then  the 
amount  should  be  recorded  in  that 
measurement. 

(3)  The  address  or  location  of  the 
application,  the  size  of  area  treated,  the 
target  pest,  and  the  crop,  commodity,  or 


stored  product  or  site  to  which  a 
restricted  use  pesticide  was  applied. 

Location  of  Treatment  Area. 
Comments  were  received  indicating  the 
specific  location  of  an  application  needs 
to  be  recorded  and  not  the  address  of 
the  farm.  One  comment  indicated 
"Many  fields  located  on  the  same  farm 
will  have  the  same  address."  The 
comments  emphasized  the 
misunderstanding  or  confusion 
concerning  "address  or  location  of  the 
application."  It  is  USDA's  intent  to 
collect  information  concerning  the 
actual  location  of  the  treated  area,  not 
the  address  of  the  applicator,  farm  or 
business.  USDA  has  decided  to  simplify 
the  recordkeeping  process  and  eliminate 
possible  confusion  concerning 
"location"  and  "address"  of  the 
application,  by  deleting  the  word 
"address"  from  the  rule,  leaving  the 
entry  requirement  as  "location."  The 
statute  clearly  states  that  the  records 
should  contain  the  specific  location  of 
the  application.  Many  comments 
expressed  ideas  on  how  to  record  the 
"location"  of  application  and  a  need  to 
provide  flexibility  in  the  recording 
methods  to  reflect  different  areas  of  the 
country.  The  western  area  of  the  country 
commonly  utilizes  county,.range. 
township  and  section  as  a  method  to 
identify  specific  field  locations. 
However,  in  the  northeastern  area  of  the 
country,  locations  are  recorded  in  a 
completely  different  manner.  After 
reviewing  these  comments,  USDA  has 
decided  to  provide  several  options  for 
recording  "location."  These  options 
include:  (1)  County,  range,  township, 
and  section;  (2)  an  identification  system 
utilizing  maps  and  or  written 
descriptions  which  accurately  identify 
location;  (3)  an  identification  system 
established  by  a  USDA  agency  such  as 
the  Agricultural  Stabilization 
Conservation  Service  (ASCS)  or  the  Soil 
Conservation  Service  (SCS),  which 
utilizes  maps  and  a  numbering  system 
to  identify  field  location.";;  and  (4)  the 
legal  property  description. 

Size  of  Area  Treated.  Reporting  "size 
of  area  treated"  and  how  it  should  be 
recorded  was  of  concern  to  some 
commentors.  "Size  of  area  treated" 
relates  to  a  unit  of  measure  such  as  acre, 
linear  feet,  bushel,  cubic  feet,  square 
feet,  number  of  animals,  etc..  which  is 
normally  expressed  on  the  pesticide 
label  in  reference  to  the  application 
being  made.  For  the  special  applications 
such  as  alternate  middles  (commonly 
used  in  orchards  or  groves),  weed  wicks 
or  band  applications,  the  "size  of  area 
treated"  should  be  recorded  as  the  total 
area  covered.  For  example,  if  an  80-acre 
grove  is  treated  using  an  alternate 
middle  approach,  the  entire  80  acres 
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would  be  recorded  as  the  "size  of  the 
area  treated." 

Target  Pest.  Comments  from  several 
State  agencies  that  require  certified 
applicators  to  keep  pesticide  records 
indicated  that  "target  pest"  information 
has  not  proven  to  be  useful  due  to  the 
varied  ways  applicators  record  the 
information.  This  comment  reflects  the 
concern  for  useful  data:  "Although  we 
currently  require  this  information  (target 
pest)  •  •  *  we  have  not  used  the 
information  and  are  proposing  to  drop 
the  requirement."  After  reviewing  the 
comments,  USDA  has  determined  that 
this  requirement  would  not  produce 
relevant,  consistent  and  accurate  data. 
Therefore.  USDA  is  eliminating  "target 
pest"  as  a  required  data  element. 

Crop.  Commodity,  Stored  Product. 
The  majority  of  the  comments  received 
concerning  the  requirement  for  "crop, 
commodity,  or  stored  product" 
information  were  supportive  of  this 
requirement.  Some  comments  expressed 
that  simply  reporting  "crop"  or 
"commodity"  should  be  sufficient.  The 
regulation  covers  all  restricted  use 
pesticide  applications,  therefore,  USDA 
feels  that  "crop,  commodity,  or  stored 
product"  are  essential  to  provide  the 
necessary  flexibility  to  the  certified 
applicator  to  record  this  Information 
correctly.  In  addition,  USDA  has  added 
"site"  to  the  data  elements.  This  will 
address  comments  which  expressed 
concern  as  to  how  livestock  treatments 
should  be  reported,  and  also  the  need  to 
report  in  general  terms,  such  as 
"nursery  stock,"  and  "shade  trees." 
Althou^  one  comment  suggested  that 
the  use  of  "site"  should  be  utilized  in 
place  of  "crop,  commodity,  or  stored 
product,"  USDA  believes  the 
regulations  will  be  more  workable  for 
applicators  through  the  addition  of  the 
term  "site."  The  final  regulation  reads, 
"The  location  of  the  application,  size  of 
area  treated  and  the  crop,  commodity, 
stored  product  or  site  to  which  a 
restricted  use  pesticide  was  applied." 
One  comment  referred  to  the  label  as  the 
guidance  document  for  recording  this 
information.  USDA  agrees  with  this 
comment  and  suggests  that  the  certified 
applicator  use  the  label  information 
when  recording  "crop,  commodity, 
stored  product  or  site"  to  which  the 
restricted  use  pesticide  was  applied. 

One  comment  was  received 
concerning  USDA  expansion  of  the  data 
elements  to  require  "crop,  commodity, 
or  stored  product"  and  questioned  the 
need  for  this  information  for  the 
purpose  of  collecting  statistical  data. 
USDA  interprets  the  intent  of  the  statute 
to  provide  accurate  restricted  use 
pesticide  use  data.  One  key  component 
of  accurate  use  data  is  the  "crop, 


commodity,  stored  product  or  site"  to 
which  the  restricted  use  pesticide  is 
applied.  This  typ^  of  data  can  be 
utilized  in  risk/benefit  analyses  work 
and  for  other  issues  such  as  food  safety 
and  environmental  Impacts. 

(4)  The  month,  day,  and  year,  on 
which  the  restricted  use  jjesticide 
application  occinred. 

Numerous  comments  were  received 
indicating  the  date  is  essential  to  the 
recordkeeping  requirement.  USDA  is  in 
agreement,  and  will  maintain  the 
requirement  in  the  final  rule. 

Other  comments  stated  that  requiring 
month,  day  and  year  was  too  specific, 
referring  to  the  statute  wording  of 
"approximate  date"  which  would  be 
more  appropriate.  However,  the  FACT 
Act  also  requires  the  pesticide  record  be 
kept  for  2  years  from  the  date  of  the 
restricted  use  pesticide  application.  In 
order  to  enforce  the  2-year  retention 
period,  the  exact  date  of  the  restricted 
use  pesticide  application  must  be 
recorded. 

Other  comments  were  received  stating 
the  requirement  for  month,  day,  and 
year  as  not  specific  enough,  and  USDA 
should  require  an  exact  time  of 
application  for  the  purpose  of  medical 
treatment.  USDA  believes  requiring  an 
exact  time  of  appUcation  would  not  be 
consistent  with  the  statute,  and 
therefore,  will  not  require  exact  time  of 
application. 

l5)  The  name,  address,  and 
certification  number  (if  applicable]  of 
the  certified  applicator  who  applied  or 
who  supervised  the  application  of  the 
restricted  use  pesticide. 

Several  comments  expressed 
confusion  between  "address"  pertaining 
to  the  certified  applicator  and 
"location"  pertaining  to  the  treated  area. 
These  comments  prompted  USDA  to 
contact  a  sample  of  the  State  pesticide 
regulatory  agencies  concerning  how 
information  is  maintained  on  certified 
applicators.  As  a  result  of  information 
gaUiered,  USDA  believes  certified 
applicators'  addresses  can  be  obtained 
through  these  agencies  and  accurate 
data  collection  can  be  accomplished 
without  requiring  "address"  of  the 
certified  applicators.  Therefore,  USDA 
will  require  only  the  name  and 
certification  number  (if  applicable)  of 
the  applicator,  and  has  eliminated  the 
requirement  for  "address"  ofthe 
applicator. 

One  comment  indicated  that 
"•  •  •  applicators  name,  address,  and 
certification  number  would  need  to  be 
entered  only  once  in  a  permanent  record 
book."  USDA  concurs  with  this 
statement,  as  long  as  this  information  is 
clearly  associated  with  each  record, 
therefore,  the  name  of  the  applicator 


and  certification  number  need  only  be 
recorded  once. 

Recording  Spot  Applications.  Several 
comments  were  received  concerning  the 
method  for  which  spot  applications  for 
noxious  weeds  were  to  be  recorded.  The 
statute  clearly  mandates  that  all 
restricted  use  pesticide  applications  be 
recorded,  however,  USDA  does  not 
believe  significant  data  can  be  acquired 
from  an  occasional,  spot  application 
made  to  noxious  weeds  or  a  small 
segment  of  fence  row,  for  example. 
Therefore,  an  additional  §  110.3(a)(6) 
has  been  added  to  accommodate  this 
type  of  spot  application.  USDA 
considers  a  spot  application  to  be  a 
treatment  directed  at  specific  plants  or 
areas  (rather  than  a  general  application) 
which  consists  of  an  application  of  a 
restricted  use  pesticide  in  a  total  area 
less  than  one-tenth  ( Vxo)  of  an  acre. 

Section  110.3(a)(6)  provides  for  some 
flexibility  in  the  items  to  be  recorded  in 
the  case  of  a  spot  application,  by  only 
requiring  that  the  brand  or  product 
name,  EPA  registration  number,  total 
amount  applied,  date  of  application  and 
for  location  designated  as  "spot 
application"  be  recorded  as  a  record. 
This  is  only  applicable  to  application  of 
restricted  use  pesticides  made  in  the 
same  day. 

Section  110.3(a)(6)  does  not  apply  to 
greenhouse  and  nursery  operations. 
Since  the  greenhouse  and  niu^ery 
industries  conduct  most  pesticide 
applications  as  general  applications 
over  small  areas,  USDA  believes 
allowing  them  to  follow  1/lOth  acre  rule 
for  recording  the  use  of  federally 
restricted  use  pesticides  (RUPs)  would 
eliminate  the  recording  of  essential 
elements  ofthe  majority  of  pesticide 
applications  made  in  these  industries. 
USDA  believes  these  industries  use 
RUPs  regularly,  and  complete  and 
accurate  application  records  are  needed. 
In  addition,  the  concentration  of  RUP 
applications  in  confined  and  restricted 
areas  for  greenhouse  and  nursery 
production  presents  a  special  need  for 
complete  recording  of  all  the  essential 
data  elements.  Therefore,  in  order  to 
have  an  accurate  and  complete 
information  base  on  the  total  use  of 
federally  restricted  use  pesticide, 
greenhouse  and  nursery  operations  are 
excluded  from  §  110.3(a)(6)  and  are 
required  to  complete  the  application 
records  of  federally  restricted  use 
pesticides  under  §  110.3(a)  (l)-(5). 

Comments  on  Additional  Elements  for 
Section  110.3((a)(lH6) 

A  number  of  comments  suggested  that 
additional  data  elements  such  as  climate 
factors,  exact  hour  of  application  or 
method  of  application  should  be 
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recorded.  In  reviewing  the  requirements 
of  the  individual  States  for  commercial 
applicators  and  determining  the 
essential  data  elements  required  to 
fulfill  thfi  intent  of  the  FACT  Act,  tiie 
additional  elements  were  determined 
not  to  be  comparable  to  most 
commercial  applicator  requirements  or 
to  be  beyond  the  intent  of  the  FACT  Act. 

Recording  Information  in  a  Timely 
Manner.  |vlany  comments  were  received 
concerning  the  requirement  that  the 
recording  of  the  data  on  the  application 
of  a  restricted  use  pesticide  be  done  in 
a  "timely  fnanner."  The  comments 
indicafecj  that  "timely  manner"  is  too 
vaguemidjiinenforcoable.  Some 
commenJg  wanted  to  require  that 
"timely  itenner"  be  changed  to  24 
hours.  After  reviewing  the  comments, 
USDA  hap  determined  a  time  period 
must  be  specified  to  record  the 
restricted!  use  pesticide  application. 
Since  under  certain  circumstances  the 
FACT  Aci inquires  certified  applicatois 
to  prompiiy  provide  record  and 
available jftbel  information  to  health 
care  profdasionals  upon  request,  it  is 
importanl  ^al  the  information  be 
recorded  ^s  soon  after  the  application  as 
possible.  Section  110.3(b)  will  require 
that  the  imormation  be  recorded  within 
30  days  oijthe  restricted  use  pesticide 
applicatiom. 

Record  Retention  Period.  Many 
comment^  were  received  requesting  that 
Lhe  retention  period  for  the  pesticide 
records  ba  maintained  at  2  years.  One 
comment  kuggested  a  longer  retention 
period  of  3  years  or  longer.  Another 
comment  suggested  long  term 
monitoring  of  pesticide  use  with  a  30- 
year  retenfion  period.  The  lago  FACT 
Act  states  that  the  records  would  be 
retained  for  a  2-year  period,  therefore, 
the  final  nale  will  remain  consistent 
with  the  2iyear  retention  period. 

Access  to  Records.  Several  comments 
were  received  regarding  access  to  RUP 
records.  Some  comments  wanted  to 
increase  and  others  to  decrease  the 
accessibility  of  the  records.  The  law 
specifically  states  that: 

"Records  maintained  under  subsection  (a) 
.shall  he  made  available  to  any  Federal  or 
State  agency  that  deals  w  ith  pesticide  use  or 
any  health  or  environmental  issue  related  to 
the  use  of  pesticides,  on  the  request  of  such 
agency.  Each  such  Federal  Agency  shall 
conduct  surveys  *  •  •  ,  but  in  no  case  may 
a  government  agency  release  data,  including 
the  location  from  which  the  data  was 
derived,  that  would  directly  or  indirectly 
reveal  the  identity  of  individual  producers. 
In  the  case  of  Federal  agencies,  such  access 
to  records  shall  bo  through  the  Secretary  of 
Agriculture,  or  the  Secretary's  designee.  State 
agency  requests  for  access  to  records  shall  be 
through  the  lead  State  agency  so  designated 
by  the  State." 
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Access  to  pesticide  data  by 
government  agencies  will  be  provided 
for  in  two  ways.  First,  the  Natiorial 
Agricultural  Statistics  Service  (NASS)  of 
USDA  will  conduct  voluntary  pesticide 
use  surveys  for  acquiringfederally 
restricted  pesticide  us^Kta.  Second, 
both  USDA  and  State  lead  agencies  will 
conduct  compliance  inspections. 

Several  commentors  felt  that 
inspections  should  be  made  only  if 
there  is  just  cause  to  look  at  records  and 
that  the  inspections  should  be  made  at 
reasonable  times.  USDA  is  aware  of  the 
agricultural  production  cycle,  and 
recognizes  peak  periods  in  production 
when  there  are  intense  labor  demands. 
It  is  our  intent  to  make  the  -nspections 
during  reasonable  time  periods  and  with 
a  minimum  of  stress  to  the  certified 
applicator.  Federal  or  State  employees 
working  under  a  cooperative  agreement 
with  AMS  would  identify  them.selves 
and  show  proper  credentials  before 
requesting  access  to  records. 

Several  comments  also  suggested  that 
a  warrant  bo  obtained  before  records 
.should  be  made  accessible  for 
inspection.  The  statute  provides  for 
access  to  records  upon  the  request  cf  en 
appropriate  Federal  or  State  agency,  and 
does  not  contemplate  the  u.se  of 
warrants. 

Tho  purpose  of  compliance 
inspections  is  to  review  applicator 
records  to  determine  compliance/ 
noncompliance.  During  compliance 
inspections,  the  inspector  may  review 
and/or  copy  the  restricted  pesticide  use 
record(s).  However,  the  original 
restricted  use  pesticide  records  will 
remain  with  the  record  holder. 

Commercial  Applicator's  30-Day  Time 
Period  for  Providing  Records.  One 
comment  raised  a  concern  that  the  30- 
day  time  period  for  a  commercial 
applicator  to  provide  a  copy  of  the 
application  record  to  the  person  for 
whom  such  application  was  provided 
was  too  short.  The  request  was  to 
increase  the  30-day  time  period  stated 
in  the  proposed  regulations  to  a  60-day 
time  period.  The  comment  noted  that 
the  primary  workload  for  commercial 
applicators  is  during  the  peak  of  the 
growing  season  and  that  during  that 
season,  a  4-week  period  would  be 
insufficient  to  do  the  paperwork. 

The  statute  specifically  states  that. 
"•  *  *  within  30  days  of  a  pesticide 
application,  a  commercial  certified 
applicator  shall  provide  a  copy  of 
records  maintained  under  paragraph  (1) 
to  the  person  for  whom  such  application 
was  provided."  USDA  is  aware  of  the 
industry's  concern  over  the  lack  of  time 
during  the  commercial  applicator's 
"busy  season."  However.  USDA  is 


mandated  by  statute  to  adhere  to  the  30- 
day  time  period. 

There  were  several  comments 
questioning  who  actually  should  receive 
the  copy  of  the  record  provided  by  a 
commercial  applicator  in  the  case  of  a 
tenant  or  lessee.  The  comments 
expressed  concern  that  the  absentee 
landowmer  would  receive  tho  copy.  The 
statute  states  the  ropy  should  be 
provided  to  the  person  for  whom  such 
application  was  provided.  USDA  is 
internretJng  this  to  mean  the  copy 
should  be  provided  to  the  person  who 
contacts  the  commercial  applicator  to 
apply  the  restricted  use  pesticide. 

Comments  on  Section  110.4. 
Demonstration  of  Compliance 

Comments  were  received  concerning 
recordkeeping  compliance  and  what 
would  constitute  a  violation. 
Compliance  means  that  all- the  required 
elements  shall  be  recorded  within  30 
days  of  application  in  a  legible  manner, 
that  commercial  applicators  provide 
copies  of  the  records  within  the  allotted 
time,  and  that  access  to  records  be 
permitted. 

Comments  of  Section  110.5,  Avnilabilitv 
of  Records  To  Facilitate  Medical 
Treatment 

Several  comments  wore  submitted 
pointing  out  the  proposed  rpgulations 
had  failed  to  address  the  need  to 
provide  record  information 
"immediately"  in  the  case  of  a  medical 
emergency.  USDA  agrees  that  the 
proposed  regulations  did  fail  to  make  a 
distinction  in  gaining  access  to 
information  in  a  "prompt"  manner 
versus  "immediately."  The  FACT  Act 
states  that  ■'•  •  *  upon  request  persons 
required  to  maintain  records  under 
subsection  (a)  shall  promptly  provide 
records  and  available  label  information 
to  that  health  professional.  In  case  of  an 
emergency,  such  record  information 
shall  be  provided  immediately."  In 
order  to  make  a  distinction  between 
"promptly"  and  "immediately,"  USDA 
believes  it  is  necessary  to  provide 
guidance  on  what  constitutes  a  medical 
emergency  requiring  record  information 
to  be  provided  immediately.  Therefore, 
USDA  has  added  a  definition  for 
"medical  emergency"  in  §  110.2. 
Definitions. 

Several  comments  were  provided 
qiiestioning  the  use  of  the  definition 
"hcensed  health  care  professional"  in 
the  proposed  regulations,  pointing  out 
that  the  FACT  Act  had  used  the  term 
"health  care  professional."  The 
comments  pointed  out  that  many 
migrant  clinics  are  staffed  by  trained, 
but  not  necessarily  licensed,  health  care 
professionals  and  that  the  proposed 
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UmiUtions  would  hinder  acxess  to 
record  information  for  medical 
treatment.  It  is  not  the  intent  of  USDA 
to  hinder  information  for  the  purpose  of 
medical  treatment,  however,  because  it 
is  our  understanding  that  only  licensed 
health  care  professionals  are  qualified  to 
treat  patients  beyond  giving  first  aid, 
there  is  no  reason  for  others  to  receive 
this  information.  Additionally,  USDA's 
limitation  of  access  only  to  licensed 
health  care  professionals  sets  a  criteria 
for  record  holders  to  identify  legitimate 
requests  for  information  for  medical 
treatment  or  first  aid.  USDA  recognizes 
the  actual  request  for  the  record 
information  may  be  made  by  staff 
working  in  a  migrant  clinic,  however, 
the  request  shotild  be  made  on  behalf  of 
a  licensed  health  care  professional. 
Trained  staff  may  be  able  to  recognize 
signs  and  symptoms  of  pesticide 
poisoning,  however,  a  licensed  health 
care  professional  must  administer 
medical  treatment  or  supervise  such 
treatment.  USDA  does  not  believe  the 
requirement  that  a  licensed  health  care 
professional  be  responsible  for 
requesting,  or  inst-iCting  a  staff  member 
to  request,  the  "- 
medical  trvoi  me '. 
may  have  "!v<»n  *-  >  ■ 
use  pejticij" 

Numeroiuj  cc  f 
concerning  ine .. 
limiting  the  r*»t«-- 
information  ob<3. 
care  professiono  • 
that  the  informo 
medical  treatm*^- 
does  not  intend   . 
information  as 
treatment  or  hr-^ 
who  may  have  '■— 
restrict^  use  x^> 
may  be  shared  c  v 
care  professiona'  - 
to  medical  L'^'am- 
individual.  How* 
should  be  treated 
confidanti&h>y  av. 


information  Umits 
individiials  who 
-•^d  to  a  restricted 


-nts  were  received 
.>«ed  regulations 
■J  record 

-  1  by  licensed  health 
r  ^  statute  states 
.  !S  to  be  used  for 
.   first  aid.  USDA 

j^it  the  use  of  the 
•ains  to  medical 
t  for  an  individual 
exposed  to  the 
.  ie.  Information 
'i  licensed  health 

-  'ong  as  it  pertains 
'.  or  first  aid  to  the 

-r,  the  information 
-:ih  the  same 
rded  all  medical 
records  and  infc^ndlion  maintained  by 
the  licensed  hec:>-n  care  professionals  on 
individual  patient 

Other  coramen-  -  expressed  concern 
that  the  proposed  i^gulaUons  did  not 
provide  enough  guidance  on  what 
constituted  an  individual's  exposure  to 
a  restricted  use  pesticide.  USDA 
believes  the  regulations  provide 
adequate  guidance,  and  therefore,  will 
not  add  additional  gtiidance  to  what 
warrants  exposure  to  a  restricted  use 
pesticide. 

Comments  on  Section  110.6.  Federal 
Cooperation  With  States 

Comments  were  received  concerning 
the  States'  involvement  in  surveying 


RUP  records  and  enforcing  the 
regulations.  The  1990  FACT  Act 
contemplates  cooperative  efforts 
between  USDA  and  State  lead  agencies. 
The  Department  will  enter  into 
cooperative  agreements  with  States 
pursuant  to  the  Talmadge-Aiken  Act  of 
1962  (7  U.S.C.  450).  These  cooperative 
agreements  would  be  for  the  ptirpose  of 
utilizing  employees  and  facilities  of  the 
State  in  administering  and  enforcing  the 
pesticide  recordkeeping  statute  and 
rule.  The  cooperative  agreement  would 
not  include  tasks  involved  with 
surveying  the  pesticide  records.  USDA's 
National  Agricultural  Statistics  Service 
(NASS)  will  conduct  the  survey.  NASS 
may  request  cooperation  from  the  State 
lead  agencies  in  planning  its  survey,  but 
NASS  personnel  and  interviewers 
employed  by  NASS  through  a 
cooperative  agreement  will  conduct  the 
survey.  Participation  in  the  survey  by 
producers  or  private  applicators  will  be 
voluntary.  Therefore,  the  enforcement 
and  surveying  of  the  restricted  use 
pesticide  records  will  be  two  separate 
events. 

A  comment  was  received  concerning 
§  110.6(b)(3)  which  requires  State 
personnel  to  meet  qualification 
standards  established  by  USDA  if 
entering  into  a  cooperative  agreement 
with  USDA.  The  comment  reflected  on 
the  fact  that  State  personnel  had  been 
conducting  pesticide  enforcement, 
recordkeeping  and  related  enforcement 
agreements  for  years  with  EPA.  In 
response,  USDA  acknowledges  that  the 
States  have  qualified  personnel  to 
conduct  this  program.  This  is  one 
reason  USDA  suggested  cooperative 
agreements  with  State  pesticide 
regulatory  agencies.  USDA  would 
recognize  exisbng  qualifications  of  State 
agency  personnel  and  would  specify 
this  in  the  cooperative  agreement. 

Comments  on  Section  110.7.  Penalties 

Many  comments  question  the 
harshness  of  the  civil  penalties 
authorized  for  violations  of  the 
regulations.  In  addition,  several 
comments  stated  that  the  penalties  were 
inconsistent  with  section  14  of  FIFRA 
which  provides  pesticide 
misapplication  penalties  for  private 
applicators  of  only  a  warning  for  the 
first  offense  and  then  not  more  than 
$1000  for  subsequent  violations.  Their 
concern  was  that  under  the  USDA 
proposal,  a  person  could  knowingly 
misuse  pesticides  and  receive  a  written 
warning  from  EPA.  while  another 
person  could  follow  all  label 
instructions  but  inadvertently  forget  to 
keep  the  required  records  and  be  fined 
up  to  $500.  The  FACT  Act  explicitly 
sets  forth  penalties  for  violations  of  its 


provisions:  "A  violation  of  such 
subsection  shall:  (1)  In  the  case  of  the 
first  offense,  be  subject  to  a  fine  not 
more  than  $500;  and  (2)  in  the  case  of 
subsequent  offenses,  be  subject  to  a  fine 
of  not  less  than  $1,000  for  each 
violation,  except  that  the  penalty  shall 
be  less  than  $1,000  if  the  Secretary 
determines  that  the  person  made  a  good 
faith  effort  to  comply  with  such 
subsection.  Therefore,  USDA  is 
mandated  by  law  to  follow  the  required 
penalties  established  by  the  FACT  Act. 

Several  of  the  comments  questioned 
the  apparent  emphasis  on  the  penalties, 
noting  the  large  amount  of  text 
dedicated  to  the  rules  of  practice.  They 
stated  that  more  than  two-thirds  of  the 
proposed  pesticide  recordkeeping 
regulation  contains  text  on  the  rules  of 
practice.  The  rules  of  practice  are  fairly 
standard  for  any  administrative 
proceeding,  and  need  to  be  detailed  for 
clarity  and  to  reduce  possible  confusion 
if  violations  do  occur. 

A  number  of  comments  pointed  out 
the  failure  of  the  proposed  regulations 
to  provide  for  penalties  against  health 
care  professionals  or  record  holders 
other  than  certified  applicators  that         , 
violate  the  law.  USDA  has  carefully 
reviewed  this  issue  and  has  determined 
that  the  statute  provides  authority  under 
7  U.S.C.  136i-l(d)  to  impose  penalties 
only  on  certified  applicators. 

Comments  on  Section  110.8,  Rules  of 
Practice 

One  comment  raised  a  concern  that 
the  time  period  to  respond  to  a  notice 
of  violation  was  too  short.  The  request 
was  for  an  increase  to  a  60-day  time 
period  from  the  30  days  stated  in  the 
proposed  regulations.  The  comment 
noted  that  the  time  period  in  which  a 
notice  of  violation  may  be  issued  is  the 
peak  workload  season  for  many  in  the 
agricultural  industry.  The  additional 
time  would  allow  for  adequate 
preparation  for  a  response  to  the  notice 
of  violation.  USDA  will  adhere  to  the 
30-day  time  period  for  re.sponding  to  a 
notice  of  violation  as  stated  in  the 
proposed  regulations,  as  this  is  deemed 
a  standard  response  time,  and  is 
consistent  with  other  AMS  enforcement 
procedures. 

Several  comments  were  received 
stating  the  procedure  "should  allow  for 
the  subpoena  of  witnesses  by 
respondents."  USDA  is  aware  of  the 
concern  regarding  the  lack  of  subpoena 
authority,  however,  the  power  to  issue 
a  subpoena  must  be  provided  thrau^ 
statute.  The  FACT  Act  did  not  provide 
the  authorization  to  issue  a  subpoena 
either  by  the  agency  or  a  respondent. 
However,  as  in  the  case  of  other 
administrative  proceedings  condiurted 
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by  USDA.  subpoena  authority  is  not 
essential  in  providing  due  process, 
including  opportunity  for  a  fair  hearing. 
One  comment  pointed  out  that  "Each 
regulatory  hearing  has  a  separate 
hearing  officer.  According  to  these 
proposed  rules,  an  individual  request  to 
the  Administrator  for  approval  of  this 
person  is  necessary.  This  is  too 
complex."  USDA  agrees  the  rules  of 
practice  are  complex,  however,  these  are 
standard  procedures  for  AMS  which  are 
utilized  by  AMS  in  many  of  its 
programs.  The  Administrator  does  have 
the  authority  to  designate  a  presiding 
officer  by  delegation.  For  those  States 
that  wish  to  enter  into  a  cooperative 
agreement  with  AMS  and  assist  in 
administering  and  enforcing  the 
regulations,  the  Administrator  could 
designate  in  writing  an  individual  from 
the  Stale  lead  agency  to  preside  at  a 
proceeding  conducted  pursuant  to 
§  110.8  of  this  regulation. 

Adequate  Funding 

Numerous  comments  were  made 
questioning  the  insufficient  amount  of 
funds  appropriated  to  implement 
section  1491  of  the  FACT  Act.  The 
comments  were  concerned  with  the 
accuracy  of  the  data  collected  and  the 
effectiveness  of  the  program.  Existing 
funds  will  be  used  to  develop  a  national 
model  for  educational  programming  and 
to  assist  the  States  in  administering  and 
enforcing  the  program.  To  reduce  costs. 
States  will  be  encouraged  to  conduct 
compliance  inspections  on  a  statistically 
correct  representative  sample  of 
certified  private  apphcators  to  be 
randomly  selected.  With  EPA  and  the 
National  Agricullural  Statistics  Service 
of  USDA,  conducting  the  federally 
restricted  pesticide  usage  surveys  on 
existing  resources,  the  amount  and 
quahty  of  data  collected  in  the  surveys 
will  not  be  affected  to  any  great  degree. 

Other  Comments 

Comments  were  received  requesting 
the  rationale  for  locating  the  pesticide 
recordkeeping  program  within  AMS. 
The  comments  indicated  the 
Agricullural  Stabilization  and 
Conservation  Service  (ASCS)  might  be 
better  suited  to  manage  the  program. 
The  Agricultural  Marketing  Service 
(AMS)  was  designated  by  die  Secretary 
as  the  lead  agency  in  implementing  and 
administering  section  1491  of  the  FACT 
Act.  One  of  the  major  objectives  of  this 
program  is  to  enter  into  a  Federal-State 
cooperative  program  to  implement  and 
carry  out  the  mandates  of  the 
recordkeeping  program.  AMS  has  the 
authority  to  establish  cot^ierative 
programs  through  the  Talmadge-Aiken 
Act.  which  authorizes  the  Secretary  (or 


his  or  her  designee)  to  utilize  employees 
and  facthties  of  any  State  in  carrying  out 
Federal  regulatory,  marketing, 
inspection  and  other  functions.  AMS 
has  extensive  experience  in  regulatory 
programs  and  cooperative  agreements 
with  State  agencies  through  its  many 
regulatory  programs. 

Implementatioa  of  Pesticide 
Recordkeeping  Program 

The  effective  date  for  the  pesticide 
recordkeeping  regulation  is  30  days  after 
publication  of  this  final  rule.  USDA  will 
implement  the  final  rule  in  three  facets: 
education  and  awareness;  compliance; 
and  restricted  use  pesticide  data 
surveys.  USDA  intends  to  emphasize 
education  and  awareness  of  the  new 
regulations  throughout  the 
implementation  process  with  a  strong 
focus  on  educational  programs  for 
certified  applicators,  State  lead 
agencies.  State  Extension  agencies,  and 
other  intere.sted  groups. 

Early  in  the  implementation  period, 
USDA  will  begin  negotiations  on 
cooperative  agreements  with  State 
pesticide  lead  agencies  for  the 
enforcement  of  the  regulations.  These 
cooperative  agreements  will  allow  for 
the  inspection  of  records  through  State 
agencies  already  in  place  to  reduce 
duplicative  efforts  and  increase 
efficiency. 

Pesticide  use  data  surveys  will  be 
conducted  jointly  by  USDA  and  EPA. 
Participation  in  the  surveys  by  certified 
applicators  or  producers  will  be  on  a 
voluntary  basis. 

USDA-AMS  believes  that 
implementing  the  final  pesticide 
recordkeeping  regulations  through 
education,  compliance  end  national 
pesticide  use  surveys,  will  fulfill  the 
pesticide  recordkeeping  mandate  set  out 
in  the  1990  FACT  Act  in  the  most 
efficient  and  appropriate  method. 

Education 

USDA-AMS  will  be  working  with  the 
Extension  Service  to  produce  and 
distribute  educational  materials  on  the 
benefits  of  recordkeeping  and  the 
requirements  of  the  final  pesticide 
recordkeeping  regulations.  The 
educational  materials  will  be  developed 
in  a  variety  of  formats,  such  as  videos, 
slide  programs,  and  printed  brochures. 
The  materials  will  be  tailored  to  specific 
audiences,  such  as  certified  applicators, 
trainers,  state  inspectors,  and 
organizations. 

In  addition,  programs  to  inform  and 
train  Extension  and  State  Depiartment  of 
Agriculture  agents  on  the  final 
regulations  will  be  conducted.  USDA- 
AMS  will  continue  to  work  with 
agricultural  organizations,  associations. 


farm  worker  organizations  and  related 
industries  to  distribute  and  provide 
information  and  educational  materials 
on  the  regulation  and  the  pesticide 
recordkeeping  program. 

Compliance 

AMS  will  begin  negotiations  on 
cooperative  agreements  with  State 
pesticide  lead  agencies  to  implement 
the  compliance  programs  for  the 
pesticide  recordkeeping  regulations 
early  in  the  implementation  process. 
Eteveloping  the  cooperative  agreements 
will  allow  the  use  of  existing  State 
inspection  systems  to  conduct 
compliance  inspections.  If  a  State  elects 
not  to  enter  into  a  cooperative 
agreement  for  the  implementation  of  the 
compliance  program.  AMS  will 
establish  a  Federal  program  in  that 
State.  It  is  the  hope  of  USDA  that 
cooperative  programs  can  be  established 
in  an  effort  to  achieve  the  most  efficient 
implementation  method. 

Survey 

The  1990  FACT  Act  requires  that  HUP 
application  records  be  surveyed  to 
develop  a  pesticide  use  data  base  and  an 
annual  report  to  Congrt'ss  on  the  usage 
of  restricted  use  pesticides.  The  data 
will  assist  in  the  development  of 
agricultural  and  pesticide  related 
policies.  The  survey  of  record 
information  will  be  conducted  on  a 
voluntary  basis.  The  survey  will  be  of 
the  recorded  information  and  not  of  the 
identities  of  the  applicators,  nor  the 
collection  of  the  records  themselves. 
USDA  and  EPA  will  enter  into  a 
Memorandum  of  Understanding  (MOU) 
to  delineate  the  appropriate  tasks  for 
each  agency  in  conducting  the  survey  of 
certified  applicators.  EPA  will  be 
responsible  for  surveying  the  non- 
agricultural  commercial  applicators. 
USDA's  National  Agricultural  .Statistics 
Service  (NASS)  will  be  responsible  for 
surveying  the  record  information  for 
agricultural  use  of  restricted  use 
pesticides. 

NASS  has  the  responsibility  to 
develop  and  maintain  a  comprehensive 
pesticide  data  base  under  the  1989 
Water  Quality  and  Food  Safety 
Initiative,  and  will  combine  its  surveys 
under  the  pesticide  recordkeeping 
regulations  to  reduce  respondent  burden 
and  minimize  the  use  of  resources.  The 
survey  will  be  conducted  on  a  sample 
basis  in  the  form  of  personal  interviews. 
In  order  to  develop  a  more 
comprehensive  pesticide  use  data  base, 
NASS  will  ask  applicators  to  provide 
both  general  and  restricted  use  pesticide 
data.  The  results  of  the  survey  will  be 
published,  usually  6  months  after  the 
collection  of  the  data,  and  will  include 
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amount  of  active  ingredient  by 
commodity,  by  State,  number  of 
applications,  and  acres  treated. 

List  of  Subjects  in  7  CFR  Part  110 

Pesticide  and  pests.  Reporting  and 
recordkeeping  requirements. 

Therefore,  7  CFR  is  amended  by 
adding  part  110,  to  read  as  follows: 

PART  110— RECORDKEEPING  ON 
RESTRiCTEO  USE  PESTICIDES  BY 
CERTJFIED  APPLICATORS;  SURVEYS 
AND  REPORTS 

ilO.%    .Srpn*. 

liO  2    Lv:  :;f:o'i?. 

113.3    Rr*  -r:.*  .-fic-ntion,  and  access  to 

ilO.4  DePionstra'ion  ofcoropHance. 

1 '  0.5  Avaiiiibiiity  of  records  to  facilitate 
medical  tr<  itnient. 

110.6  Federal  cci'peration  with  States 

110.7  Penelti-;?. 
l'iO.8  Rules  (>f  practice. 
l-,0.9  Miscellaneous. 

Authonh':  7  U.S.C.  136a!d){i)(c).  7  U.S  C. 
l-'fci-l;  ;  U.S.C.  450;  7  CFK  2.17,  2.50. 

§110.1     Scopa. 

This  part  set?  forth  the  requiremei.ls 
fcr  rocordkeeping  on  restricted  use 
f  e.'ilicides  by  all  certified  applicators, 
boih  private  epplicators  and  commercial 
eppiicators. 

§110.2    Definitions. 

As  used  in  this  part,  the  foliowing 
terms  shall  be  construed,  respectively, 
to  mean: 

Administrator.  The  Administrator  of 
the  Agricultural  Marketing  Service, 
United  States  Department  of 
Agriculture,  or  any  individual  to  whom 
the  Administrator  deiegatas  authority  to 
cct  in  his  or  her  behalf. 

Authorized  representative.  Any 
person  who  is  authorized  to  act  on 
behalf  of  the  Secretary  or  a  State  lead 
egency  for  the  purpose  of  surveying 
records  required  to  be  kept  under  this 
part  and  enforcing  this  part. 

Certification  number.  A  number 
issued  by  EPA  or  a  State  to  an 
individual  who  is  authorized  by  EPA  or 
the  State  to  use  or  supervise  the  use  of 
any  restricted  use  pesticide. 

Certified  applicator.  Any  individual 
who  is  certified  by  EPA  or  the  State  to 
use  or  supervise  the  use  of  any 
restricted  use  pesticide  covered  by  that 
individual's  certification. 

Commercial  applicator.  A  certified 
applicator,  whether  or  not  the 
individual  is  a  private  applicator  with 
respect  to  some  uses,  who  uses  or 
supervises  the  use  of  any  restricted  use 
pesticide  for  any  purpose  on  any 
property  other  than  as  provided  by  the 
definition  of  private  applicator. 


Comparable.  With  respect  to  the 
records  required  to  be  kept  under  this 
part,  similar  to  those  required  under 
EPA-spproved  State  certification 
programs. 

Complainant.  The  Administrator  or 
an  official  of  a  cooperating  State  that 
deals  with  pesticide  use  or  health  or 
environmental  issues  related  to  the 
pesticide  use,  who  institutes  a 
proceeding  pursuant  to  §  110.8  of  this 
part. 

EPA.  The  United  States 
Environmental  Protection  Agency. 

EPA  registration  nun^ber.  Tue  number 
assigned  to  a  product  registered  with 
EPA  in  accordance  with  sections  3  or 
24c  of  the  Federal  InsecticivV. 
Fungicide,  and  Rodenticido  Act  and 
inipleiT.enting  regulations,  end  borne  on 
the  label  of  the  product. 

Indian  governing  body.  The  governing 
body  uf  any  tribe,  band,  or  group  of 
Indians  .subject  to  the  jurisdiction  of  tl:e 
United  Slates  and  recognized  by  the 
United  States  as  possessing  power  of 
self-government. 

Licensed  tiealth  care  professional.  A 
physician,  nurse,  emergency  medical 
technician,  or  other  qviahfied 
individual,  licensed  by  a  State  to 
provide  medical  treatment. 

Medical  Emfrgsncy.  A  medical 
emergency  shall  be  defined  as  injuries 
or  ilhiesses  which  require  i.Timediate 
medical  attention  to  prevent  life- 
threatening  or  disabling  conditions. 

Parties.  Inriudes  the  Administrator  or 
coopeiating  State  agencies  who  institute 
proceedings  against  whom  such 
proceedings  are  instituted,  under 
§110.8  of  this  part. 

Person.  Any  individual,  corporation, 
company,  assor.iation,  firm,  partnership, 
society,  or  other  legal  entity. 

Presiding  officer.  Any  individual 
designated  in  writing  by  the 
Administrator  to  preside  at  a  proceeding 
conducted  pursuant  to  §  110.8  of  this 
part. 

Private  applicator.  A  certified 
applicator  who  uses  or  supervises  the 
use  of  any  restricted  use  pesticide  for 
purposes  of  producing  any  agricultural 
commodity: 

(1)  On  property  owned  or  rented  by 
the  applicator  or  the  employer  of  the 
applicator;  or 

(2)  If  applied  without  compensation, 
other  than  trading  of  personal  services 
between  producers  of  agricultural 
commodities,  on  the  property  of  another 
person. 

Record.  The  legible  recording  of  all 
required  elements  under  section 
110.3(a)  (1)  through  (6)  for  the 


application  of  a  federally  restricted  use 
pesticide.* 

Recordkeeping.  The  recording  by  the 
certified  applicator,  or  the  agent  of  the 
certified  applicator,  of  the  information 
required  by  §  110.3(a)  (1)  through  (6)  of 
this  part  concerning  each  restricted  use 
pesticide  application,  either 
electronically  or  manually  in  writing, 
and  tlie  maintenance  of  such  records  in 
a  maimer  accessible  to  authorized 
representatives. 

Respondent.  The  party  proceeded 
against  pursuant  to  §  110.8  of  this  part, 
restricted  use  pesticide.  A  pe-sticide  that 
is  federally  classified  for  restricted  use 
under  sociion  3(d)(1)(c)  of  the  Fedoral 
Insecticide,  Fungicide,  and  Rodenticide 
Act. 

Secretary.  The  Secretary  of 
Agriculture,  United  Stales  Department 
of  Agriculture,  or  ar.y  individual  to 
whom  lh,e  Swcrelary  delegates  authority 
to  act  in  his  or  hev  behalf. 

State.  A  State  of  the  United  Stales,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  RicO:  the 
Virgin  Islands,  Guam.  American  Samoa, 
the  Northern  Mariana  Islands,  and  any 
other  territory  or  possession  of  the 
United  Stales,  or  an  Indian  governing 

body. 

State  lead  agency.  The  agency 
designated  by  a  State  to  have  access  to 
the  records  required  to  be  maintained 
under  ihis  part. 

Super\'ise.  To  provide  instruction  and 
guidance  in  the  application  of  restricted 
use  pesticides  and  exercise  control  over 
an  applicator  of  restricted  use  pftsticidcs 
in  accordance  with  standards  prescribed 
by  the  EPA  in  40  CFR  part  171. 

§  1 1 0.3    Records,  retention,  and  eccet «  to 

records. 

(a)  Certified  applicators  of  restricted 
use  pesticides  shall  maintain  records  of 
the  application  of  restricted  use 
pesticides.  These  records  shall  include 
the  following  information  for  each 
application: 

(1)  The  brand  or  product  name,  and 
the  EPA  registration  number  of  the 
restricted  use  pesticide  that  was 
applied. 

12)  The  total  amount  of  the  restricted 
use  pesticide  applied. 

(3)  The  location  of  the  application,  the 
size  of  area  treated,  and  the  crop, 
commodity,  stored  product,  or  site  to 
which  a  restricted  use  pesticide  was 
applied.  The  location  of  the  application 
may  be  recorded  using  any  of  the 
following  designations: 

(i)  County,  range,  township,  and 
section; 


'  Records  can  be  handwritten  on  individual  notes 
or  fomu,  consist  of  invoices,  be  computerized,  and 
or  be  maintained  in  recordkeeping  books. 
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(fi)  An  identification  system  utilizing 
maps  and/or  written  descriptions  which 
accurately  identify  location; 

(iii)  An  identification  system 
established  by  a  USDA  agency  such  as 
the  Agricultural  Stabilization 
Conservation  Service  or  the  Soil 
Conservation  Service,  which  utilizes 
maps  and  numbering  system  to  identify 
field  locations;  and 
(iv)  The  legal  property  description. 

(4)  The  month,  day.  and  year  on 
which  the  restricted  use  pesticide 
application  occurred. 

l5)  The  name  and  certification 
number  (if  applicable)  of  the  certified 
applicator  who  applied  or  who 
supervised  the  application  of  the 
restricted  use  pesticide. 

(6)  Applications  of  restricted  use 
pesticides  made  on  the  same  day  in  a 
total  area  of  less  than  one-tenth  (Vio)  of 
an  acre  require  the  following  elements 
be  recorded: 

(i)  Brand  or  product  name  and  EPA 
registration  number; 

(ii)  Total  amount  applied; 

(iii)  Location  must  be  designated  as 
"spot  application";  and 

(iv)  Tne  date  of  application. 

This  provision  does  not  apply  to 
records  maintained  for  greenhoixse  and 
nursery  applications,  which  are 
required  to  include  all  data  elements 
listed  in  §  110.3(8)  (1)  through  (5). 

(b)  The  information  required  in  this 
section  shall  be  recorded  within  30  days 
following  the  pesticide  application. 

(c)  The  records  required  in  this 
section  shall  be  retained  for  a  period  of 
2  years  from  the  date  of  the  restricted 
use  pesticide  application  and  be 
maintained  in  a  manner  that  is 
accessible  by  authorized 
representatives. 

(d)  A  commercial  applicator  shall, 
within  30  days  of  a  restricted  use 
pesticide  application,  provide  a  copy  of 
records  required  under  this  section  or 
under  State  or  Federal  regulations 
(whichever  is  applicable)  under  which 
the  commercial  applicator  is  holding 
certification,  to  the  person  for  whom  the 
restricted  use  pesticide  was  applied. 

(e)  A  certified  applicator  shall,  upon 
oral  request  and  presentation  of 
credentials  by  an  authorized 
representative,  make  available  to  the 
authorized  representative  the  records 
required  to  be  maintained  under  this 
section  and  permit  the  authorized 
representative  to  copy  any  of  the 
records.  The  original  of  the  records 
required  to  be  maintained  under  this 
section  shall  be  retained  by  the  certified 
pesticide  applicators. 

(f)  No  Federal  or  State  agency  shall 
release  information  obtained  under  this 
part  that  would  directly  or  indirectly 


reveal  the  identity  of  producers  of 
commodities  to  which  restricted  use 
pesticides  have  been  applied. 

(g)  Certified  applicators  who  apply 
restricted  use  pesticides  in  States  where 
they  are  required  to  miaintain  records  on 
applications  of  restricted  use  pesticides, 
comparable  to  those  for  commercial 
applicators  in  that  State,  and  such 
records  are  maintained  in  accordance 
with  Slate  requirements,  are  not  subject 
to  paragraphs  (a),  (b),  and  (c)  of  this 
section. 

f1ia4    OMfiomtration  of  coMnpliMK*. 

The  Secretary  is  authorized  to  inspect 
and  copy  any  record  required  to  be 
maintained  by  this  part  in  order  to 
determine  whether  a  certified  applicator 
is  complying  with  this  part. 

ill 0.5    AvaJtabHItyofrMordatofadiiUta 
madical  trMtmant 

(a)  When  a  licensed  health  care 
professional  determines  that  any  record 
of  the  application  of  restricted  use 
pesticide  required  to  be  maintained 
under  §  110.3  of  this  part  is  necessary  to 
provide  medical  treatment  or  first  aid  to 
an  individual  who  may  have  been 
exposed  to  the  restricted  use  pesticide 
for  which  the  record  is  maintained,  the 
certified  applicator  required  to  maintain 
the  record  shall  provide  the  record 
information  and  any  available  label 
information  promptly  to  the  licensed 
health  care  professional.  If  it  is 
determined  by  a  Ucensed  health  care 
professional  to  be  a  medical  emergency, 
the  record  information  of  the  restrictea 
use  pesticide  relating  to  the  medical 
emergency  shall  be  provided 
immediately. 

(b)  No  licensed  health  care 
professional  shall  release  any  record  or 
information  from  the  record  obtained 
under  paragraph  (a)  of  this  section 
except  as  necessary  to  provide  medical 
treatment  or  first  aid  to  an  individual 
who  may  have  been  exposed  to  the 
restricted  use  pesticide  for  which  the 
record  is  maintained. 

S 1 1 0.6    Fadaral  cooperation  with  St«tM. 

(a)  For  the  purpose  of  carrying  out 
this  part,  the  Administrator  may  enter 
into  agreements  with  States. 

(b)  The  Administrator  may,  after 
entering  a  State-Federal  cooperative 
agreement  with  a  State,  utilize 
employees  and  facihties  of  the  State  to 
carry  out  any  provisions  of  this  part  in 
that  State.  This  State-Federal 
cooperative  agreement  shall  specify: 

(1)  The  agency  of  the  State  that  is 
designated  as  the  State  lead  agency; 

(2jThe  responsibilities  of  ^ate 
agencies  for  the  enforcement  of  this  part 
and  the  imposition  of  penalties  under 
this  part; 


(3)  The  qualification*  required  of  the 
State  employees  administering  and 
enforcing  this  oart; 

(4)  That  the  State-Federal  cooperative 
agreement  may  be  terminated  at  any 
time  by  the  mutual  agreement  of  the 
parties  to  the  agreement; 

(5)  That  the  State-Federal  cooperative 
agreement  may  be  terminated  by  either 
party  by  giving  written  notice  to  the 
other  party  at  least  90  days  before  a 
specified  date  of  termination;  and 

(6)  The  provisions  for  liaison  between 
the  State  and  the  Administrator 
concerning  the  administration  and 
enforcement  of  this  part  as  may  be 
agreed  by  the  Administrator  and  the 
State. 

(c)  If  at  any  time  the  Administrator 
shall  determine  that  the  State  lead 
agency  or  other  State  agencies  charged 
with  carrying  out  the  terms  of  the  State- 
Federal  cooperative  agreement  are 
unable  or  unwilling  to  carry  out  the 
terms  of  the  agreement,  or,  if  for  any 
reason  the  Administrator  or  State  shall 
determine  that  the  agreement  is  no 
longer  in  effiect.  the  Administrator  shall 
administer  and  enforce  this  part  in  the 
State. 

(d)  If  a  State  shall  notify  the 
Administrator  of  its  readiness  to  enter 
into  a  State- Federal  cooperative 
agreement  prior  to  passage  of  State 
legislation  and  regulations  governing 
recordkeeping  by  certified  applicators  of 
restricted  use  pesticides,  the 
Administrator  may  enter  into  a  State- 
Federal  cooperative  agreement  yvith  the 
State  on  an  annual  basis. 

(e)  For  a  State  to  be  eligible  for 
Federal  technical  or  financial  assistance 
under  a  State-Federal  cooperative 
agreement,  the  State  requirements  for 
recordkeeping  by  all  certified 
applicators  of  restricted  use  pesticides 
must  be  comparable  to  the 
recordkeeping  requirements  under  this 
part. 

ft10.7    PwfHim. 

Section  1491(d)  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  provides  that  the  Secretary 
shall  be  responsible  for  enforcement  of 
section  1491  (a),  (b),  and  (c)  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Therefore,  as  provided  in 
section  1491(d)  of  the  Food,  Agricuhure, 
Conservation,  and  Trade  Act  of  1990, 
any  certified  applicator  who  violates  the 
requirements  of  7  U.S.C.  136J-1  (a),  (b), 
or  (c)  shall  be  liable  for  a  civil  penalty 
of  not  more  than  $500  in  the  case  of  the 
first  offense,  and  of  not  less  than  $1000 
in  the  case  of  each  subsequent  offense, 
except  that  the  penalty  shall  be  less  than 
$1000  for  a  second  offense  if  the 
Administrator  determines  that  the 


19024  Federal  Register  /  Vol.  58.  No.  67  /  Friday,  April  9,  1993  /  Rules  and  Regulations 


certiHed  applicator  made  a  good  faith 
effort  to  comply  with  this  part. 

S  110.8    RulM  of  practic*. 

(a)  Notice  of  violation.  If  there  is 
reason  to  believe  that  a  person  has 
violated  or  is  violating  any  provision  of 
this  part,  the  complainant  may  file  with 
the  Presiding  Officer  a  notice  of 
violation  signed  by  the  complainant. 
The  notice  of  violation  shall  state: 

(1)  The  date  of  issuance  of  the  notice 
of  violation; 

(2)  The  nature  of  the  proceeding; 

(3)  The  identification  of  the 
complainant  and  respondent; 

(4)  The  legal  authority  under  which 
the  proceeding  is  instituted; 

(5)  The  allegations  of  fact  and 
provisions  of  law  which  constitute  the 
basis  for  the  proceeding; 

(6)  The  amount  of  the  proposed  civil 
penalty;  and 

(7)  The  name,  mailing  address,  and 
telephone  number  of  the  Presiding 
Officer. 

(b)  Answer.  Within  30  days  after  the 
service  of  the  notice  of  violation,  the 
respondent  shall  file  with  the  Presiding 
Officer  an  answer  signed  by  the 
respondent  or  by  the  attorney  of  record 
in  the  proceeding.  The  answer  shall: 

(1)  Admit,  deny,  or  explain  each  of 
the  allegations  in  the  notice  of  violation 
and  set  forth  any  defense  asserted  by  the 
respondent;  or 

(2)  State  that  the  respondent  admits 
all  the  facts  alleged  in  the  notice  of 
violation;  or 

(3)  State  that  the  respondent  admits 
the  jurisdictional  allegations  in  the 
notice  of  violation  and  neither  admits 
nor  denies  the  remaining  allegations 
and  consents  to  the  issuance  of  an  order 
without  further  procedure. 

(c)  Default.  Failure  to  file  an  answer 
within  30  days  after  service  of  the  notice 
of  violation  shall  be  deemed,  for 
purposes  of  the  proceeding,  an 
admission  of  the  allegations  in  the 
notice  of  violation,  and  failure  to  deny 
or  otherwise  respond  to  an  allegation  in 
the  notice  of  violation  shall  be  deemed, 
for  purposes  of  the  proceeding,  an 
admission  of  the  allegation,  unless  the 
complainant  and  respondent  have 
agreed  to  a  consent  decision  pursuant  to 
paragraph  (e)  of  this  section. 

(d)  Amendment  of  notice  of  violation 
or  answer.  At  any  time  prior  to  the  filing 
cf  a  motion  for  a  hearing,  the  notice  of 
violation  or  answer  may  be  amended 
with  the  consent  of  the  complainant  and 
respondent  or  as  authorized  by  the 
Presiding  Officer  upon  a  showing  of 
good  cause. 

(e)  Consent  decision.  At  any  time 
before  the  Presiding  Officer  files  the 
decision,  the  complainant  and 


respondent  may  agree  to  the  entry  of  a 
consent  decision.  The  agreement  shall 
be  in  the  form  of  a  decision  signed  by 
the  complainant  and  respondent  with 
appropriate  space  for  signature  by  the 
Presiding  Officer,  and  shall  contain  an 
admission  of  at  least  the  jiuisdictional 
facts,  consent  to  the  issuance  of  the 
agreed  decision  without  further 
procedure,  and  such  other  admissions 
or  statements  as  may  be  agreed  to  by  the 
complainant  and  respondent.  The 
Presiding  Officer  shall  enter  such 
decision  without  further  procedure, 
unless  an  error  is  apparent  on  the  face 
of  the  document.  The  consent  decision 
shall  have  the-same  force  and  effect  as 
a  decision  issued  after  a  full  hearing, 
shall  become  final  upon  issuance,  and 
shall  become  effective  in  accordance 
with  the  terms  of  the  decision. 

(f)  Procedure  upon  failure  to  file  an 
answer  or  admission  of  facts.  The 
failure  to  file  an  answer  witn  the 
Presiding  Officer,  or  the  admission  by 
the  answer  of  all  the  material  allegations 
of  fact  contained  in  the  notice  of 
violation,  shall  constitute  a  waiver  of 
hearing.  Upon  such  admission  or  failure 
to  submit  an  answer,  complainant  shall 
file  with  the  Presiding  Officer  a 
proposed  decision,  along  with  a  motion 
for  the  adoption  of  the  proposed 
decision  both  of  which  shall  be  sen-ed 
upon  the  respondent  by  the  Presidmg 
Officer.  Within  20  days  after  service  of 
the  motion  and  proposed  decision,  the 
respondent  may  file  with  the  Presiding 
Officer  objections  to  the  motion  and 
proposed  decision.  If  the  Presiding 
Officer  finds  that  meritorious  objections 
have  been  filed,  complainant's  motion 
shall  be  denied  with  supporting  reasons. 
If  meritorious  objections  are  not  filed, 
the  Presiding  Officer  shall  issue  a 
decision  without  further  procedure  cr 
hearing.  Copies  of  the  decision  or  denial 
of  complainant's  motion  shall  be  served 
by  the  Presiding  Officer  upon  the 
respondent  and  the  complainant  and 
may  be  appealed  pursuant  to  paragraph 
(!)  of  this  section.  Whore  the  decision  as 
proposed  by  complainant  is  entered, 
such  decision  shall  become  final  and 
effective  without  further  proceedings  35 
days  after  the  date  of  service  of  the 
decision  upon  the  respor.dent,  unless 
there  is  an  appeal  to  the  Administrator 
by  the  complainant  cr  respondent, 
pursuant  to  paragraph  (1)  of  this  section. 

(g)  Conferences.  (1)  Upon  motion  of 
the  complainant  or  respondent,  the 
Presiding  Officer  may  direct  the 
complainant  and  respondent  or  their 
counsel  to  attend  a  conference  at  any 
reasonable  time,  prior  to  or  during  the 
course  of  the  hearing,  when  the 
Presiding  Officer  finds  that  the 
proceeding  would  be  expedited  by  a 


conference.  Reasonable  notice  of  the 
time  and  place  of  the  conference  shall 
be  given.  The  Presiding  Officer  may 
order  the  complainant  or  respondent  to 
furnish  at  or  subsequent  to  the 
conference  any  or  all  of  the  following: 

(i)  An  outline  of  the  case  or  defense; 

(ii)  The  legal  theories  upon  which  the 
party  will  rely; 

(iii)  A  list  of  documents  which  the 
party  anticipates  introducing  at  the 
hearing;  and 

(iv)  A  list  of  anticipated  witnesses 
who  will  testify  on  behalf  of  the  party. 
At  the  discretion  of  the  party  furnishing 
such  list  of  witnesses,  the  names  of  the 
witnesses  need  not  be  furnished  if  they 
are  otherwise  identified  in  some 
meaningful  way  such  as  a  short 
statement  of  the  type  of  evidence  they 
will  offer. 

(2)  The  Presiding  Officer  shall  not 
order  a  party  to  furnish  the  information 
or  documents  listed  in  paragraph  {g)(l) 
(i)  through  (iv)  of  this  section  if  the 
party  can  show  that  providing  the 
particular  information  or  document  is 
inappropriate  or  unwarranted  under  the 
circumstances  of  the  particular  case. 

(3)  At  the  conference,  the  following 
matters  may  be  considered: 

(i)  The  simplification  of  issues; 

(ii)  The  necessity  of  amendments' lo 
the  notice  of  violation  or  answer; 

(iii)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof; 

(iv)  The  limitation  of  the  number  of 
expert  or  ether  witnesses; 

(v)  Negotiation,  compromise,  or 
settlement  of  issues; 

(vi)  The  exchange  of  copies  of 
proposed  exhibits; 

(vii)  The  identification  of  documents 
or  matters  of  which  official  notice  may 
be  requested; 

(viii)  A  schedule  to  be  followed  by  the 
parties  for  completion  of  the  actions 
decided  at  the  conference;  and 

(ix)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  proceeding. 

(4)  A  conference  will  not  be 
stenographically  reported  unless  so 
directed  by  the  Presiding  Officer. 

(5)  In  the  event  the  Presiding  Officer 
concludes  that  personal  attendance  by 
the  Presiding  Officer  and  the  parties  or 
counsel  at  a  conference  is  unwarranted 
or.impractical,  but  determines  that  a 
conference  would  expedite  the 
proceeding,  the  Presiding  Officer  may 
conduct  the  conference  by  telephone  or 
correspondence. 

(6)  Actions  taken  as  a  result  of  a 
conference  shall  be  reduced  to  a  written 
appropriate  order,  unless  the  Presiding 
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Officer  concludes  that  a  stenographic 
report  shall  suffice,  or,  the  Presiding 
Officer  elects  to  make  a  statement  on  the 
record  at  the  hearing  summarizing  the 
actions  taken. 

(h)  Procedure  for  hearing.  (1)  Request 
for  hearing.  The  complainant  or 
respondent  may  request  a  hearing  on  the 
facts  by  including  such  a  request  in  the 
notice  of  violation  or  answer,  or  by  a 
separate  request,  in  writing,  filed  with 
the  Presiding  Officer  within  the  time  in 
which  an  answer  may  be  filed.  Failure 
to  request  a  hearing  within  the  time 
allowed  for  the  filing  of  the  answer  shall 
constitute  a  waiver  of  a  hearing.  In  the 
event  tlie  respondent  denies  any 
material  fact  end  fails  to  file  a  timely 
request  for  a  hearing,  the  matter  may  be 
set  dovfn  for  hearing  on  motion  of  the 
complainant  filed  with  the  Presiding 
Officer  or  upon  the  Presiding  Officer's 
own  motion. 

(2)  Time  and  place.  If  any  material 
issue  of  fact  is  joined  by  the  pleading, 
the  Presiding  Officer,  upon  motion  of 
any  of  the  parties  stating  that  the  matter 
is  at  issue  and  is  ready  for  hearing,  shall 
set  a  time  and  place  for  hearing  as  soon 
as  feasible  with  due  regard  for  the 
public  interest  and  the  convenience  and 
necessity  of  the  parties.  The  Presiding 
Officer  >hall  issue  a  notice  stating  the 
time  an  i  place  of  hearing.  If  any  change 
in  the  tirne  or  place  of  the  hearing  is 
made,  tlie  Presiding  Officer  shall  issue 
a  notice  of  this  change,  which  notice 
shall  be  served  upon  the  complainant 
and  respondent,  unless  it  is  made 
during  tie  course  of  an  oral  hearing  and 
made  a  JBrt  of  the  transcript,  or  actual 
notice  is  given  to  the  parties. 

(3)  Affiearanccs.  Tne  parties  may 
appear  i  i  person  or  by  attorney  of 
record  i|i  the  proceeding.  Any 
individual  who  appears  as  an  attorney 
must  conform  to  the  standard  of  ethical 
conduct  irequired  of  practitioners  before 
the  courts  of  the  United  States. 

(4)  Debarment  of  attorney.  Whenever 
a  Presiding  Officer  finds  that  an 
individual  acting  as  attorney  for  any 
party  to  the  proceeding  is  guilty  of 
unethical  or  contumacious  conduct,  in 
or  in  connection  with  a  proceeding,  the 
Presiding  Officer  may  order  that  the 
individual  be  precluded  ft-om  further 
acting  as  attorney  in  the  proceeding.  An 
appeal  to  the  Administrator  may  be 
taken  fi-om  any  such  order,  but  no 
proceeding  shall  be  delayed  or 
suspended  pending  disposition  of  the 
appeal:  Provided.  That  the  Presiding 
Officer  shall  suspend  the  proceeding  for 
a  reasonable  time  for  the  purpose  of 
enabhng  the  party  to  obtain  another 
attorney. 

(5)  Failure  to  appear.  A  respondent 
who,  after  being  duly  notified,  fails  to 


appear  at  the  hearing  without  good 
cause,  shall  be  deemed  to  have  waived 
the  right  to  an  oral  hearing  in  the 
proceeding  and  to  have  admitted  any 
facts  which  may  be  presented  at  the 
hearing.  The  failure  by  the  respondent 
to  appear  at  the  hearing  shall  also 
constitute  an  admission  of  all  the 
material  allegations  of  fact  contained  in 
the  notice  of  violation.  The  complainant 
shall  have  an  election  whether  to  follow 
the  procedure  set  forth  in  paragraph  (f] 
of  this  section  or  whether  to  present 
evidence,  in  whole  or  in  part,  in  the 
form  of  affidavits,  exhibits,  or  by  oral 
testimony  before  the  Presiding  Officer. 
Failure  to  appear  at  a  hearing  shall  not 
be  deemed  to  be  a  waiver  of  the  right  to 
be  served  with  a  copy  of  the  Presiding 
Officer's  decision  and  to  appeal  to  the 
Administrator  pursuant  to  paragraph  (1) 
of  this  section. 

(6)  Order  nf  proceeding.  Except  as 
may  be  determined  otherwise  by  the 
Presiding  Officer,  the  complainant  shall 
proceed  first  at  the  hearing. 

(7)  Evidence,  (i)  The  testimony  of 
witnesses  at  a  hearing  shall  be  on  oath 
or  affirmation  and  subject  to  cross- 
examination. 

(ii)  Upon  a  finding  of  good  cause,  the 
Presiding  Officer  may  order  that  any 
witness  be  examined  separately  and 
apart  from  all  other  witnesses  except 
those  who  are  parties  to  the  proceeding. 

(iii)  Evidence  which  is  immaterial, 
irrelevant,  or  unduly  repetitious,  or 
which  is  not  of  the  sort  upon  which 
responsible  persons  are  accustomed  to 
rely,  shall  be  excluded  insofar  as 
practicable. 

(8)  Objections,  (i)  If  a  party  object&to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross-examination  or  to 
any  other  ruling  of  the  Presiding  Officer, 
the  party  shall  state  briefly  the  grounds 
of  such  objection,  whereupon  an 
automatic  exception  will  follow  if  the 
objection  is  overruled  by  the  Presiding 
Officer.  '^ 

(ii)  Only  objections  made  before  the 
Presiding  Officer  may  subsequently  be 
relied  upon  in  the  proceeding. 

(9)  Exhibits.  Unless  the  Presiding 
Officer  finds  that  the  furnishing  of 
copies  is  impracticable,  four  copies  of 
each  exhibit  shall  be  filed  with  the 
Presiding  Officer:  Provided,  That,  where 
there  are  more  than  two  parties  in  the 
proceeding,  an  additional  copy  shall  be 
filed  for  each  additional  party.  A  true 
copy  of  an  exhibit  may  be  substituted 
for  the  original. 

(10)  Official  records  or  documents.  An 
official  government  record  or  document 
or  entry  in  such  a  record  or  document, 
if  admissible  for  any  purpose,  shall  be 
admissible  in  evidence  without  the 


production  of  the  individual  who  made 
or  prepared  the  same,  and  shall  be 
prima  facie  evidence  of  the  relevant 
facts  stated  in  the  record  or  document. 
Such  record  or  document  shall  be 
evidenced  by  an  official  publication  of 
the  record  or  document  or  by  a  copy 
certified  by  an  individual  having  legal 
authority  to  make  such  certification. 

(11)  Official  notice.  Official  notice 
shall  be  taken  of  such  matters  as  are 
judicially  noticed  by  the  courts  of  the 
United  States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character:  Provided,  That 
the  parties  shall  be  given  adequate 
notice  of  matters  so  noticed,  and  shall 
be  given  adequate  opportunity  to  show 
that  such  facts  are  erroneously  noticed. 

(12)  Offer  of  proof  Whenever 
evidence  is  excluded  by  the  Presiding 
Officer,  the  party  offering  such  evidence 
may  make  an  offer  of  proof,  which  shall 
be  included  in  the  transcript.  The  offer 
of  proof  shall  consist  of  a  brief  statement 
describing  the  evidence  excluded.  If  the 
evidence  consists  of  a  brief  oral 
statement,  the  statement  shall  be 
included  in  the  transcript  in  its  entirety. 
If  the  evidence  consists  of  an  exhibit,  it 
shall  be  marked  for  identification  and 
inserted  in  the  hearing  record.  In  either 
event,  the  evidence  shall  be  considered 
a  part  of  the  transcript  and  hearing 
record  if  the  Administrator,  upon 
appeal,  decides  the  Presiding  Officer's 
ruling  excluding  the  evidence  was 
erroneous  and  prejudicial.  If  the 
Administrator,  upon  appeal,  decides  the 
Presiding  Officer's  ruling  excluding  the 
evidence  was  erroneous  and  prejudicial 
and  that  it  would  be  appropriate  to  have 
such  evidence  considered  a  part  of  the 
hearing  record,  the  Administrator  may 
direct  that  the  hearing  be  reopened  to 
permit  the  taking  of  such  evidsnce  or  for 
any  purpose  in  connection  with  the 
excluded  evidence. 

(13)  Transcript.  Hearings  shall  be 
recorded  and  transcribed  verbatim. 

(i)  Post-hearing  procedure. — (1) 
Corrections  to  transcript,  (i)  Within  the 
period  of  time  fixed  by  the  Presiding 
Officer,  any  party  may  file  a  motion 
proposing  corrections  to  the  transcript. 

(ii)  Unless  a  party  files  a  motion 
proposing  corrections  to  the  transcript 
in  the  time  fixed  by  the  Presiding 
Officer,  the  transcript  shall  be 
presumed,  except  for  obvious 
typographical  errors,  to  be  a  true, 
correct,  and  complete  transcript  of  the 
testimony  given  at  the  hearing  and  to 
contain  an  accurate  description  or 
reference  to  all  exhibits  received  in 
evidence  and  made  part  of  the  hearing 
record  and  shall  be  deemed  to  be 
certified  without  further  action  by  the 
Presiding  Officer. 
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(iii)  As  soon  as  practicable  after  the 
close  of  the  hearing  and  after 
consideration  of  any  timely  objection 
filed  as  to  the  transcript,  the  Presiding 
Officer  shall  issue  an  order  making  any 
corrections  to  the  transcript  which  the 
Presiding  Officer  finds  are  warranted, 
which  corrections  shall  be  entered  on  to 
the  original  transcript  by  the  Presiding 
Officer  without  obscuring  the  original 
text. 

(2)  Proposed  finding  of  fact, 
conclusions,  order,  and  briefs.  Prior  to 
the  Presiding  Officer's  decision,  each 
party  shall  be  afforded  a  reasonable 
opportunity  to  submit  for  consideration 
proposed  findings  of  fact,  conclusions, 
order,  and  brief  in  support  of  the 
proposed  findings  of  fact,  conclusions 
and  order.  A  copy  of  each  such 
document  filed  by  a  party  shall  be 
served  upon  each  of  the  other  parties. 

(3)  Fiviiding  Officer's  decision,  (i)  The 
Presiding  Officer  shall  issue  a  decision 
within  30  days  after  the  hearing,  or,  if 
any  party  submits  proposed  findings  of 
fact,  conclusions,  order,  and  a  brief  in 
support  thereof  in  accordance  with 
paragrapb  (i)(2)  of  this  section,  30  days 
after  the  last  such  submission.  The 
Presiding  Officer's  decision  shall 
include  die  Presiding  Officer's  findings 
of  the  fact,  conclusions  of  law,  and  the 
reasons  or  basis  for  the  findings  of  fact 
and  conclusions  of  law. 

(ii)  The  Presiding  Officer's  decision 
shall  become  effective  without  further 
proceedings  35  days  after  the  date  of 
service  of  the  decision  upon  the 
respondent,  unless  there  is  an  appeal  to 
the  Administrator  by  a  party  to  the 
proceeding  pursuant  to  paragraph  (1)  of 
this  section. 

(j)  Motions  and  requests. — (1)  General. 
All  motions  and  requests  shall  be  filed 
with  the  Presiding  Officer,  and  served 
upon  all  the  parties,  except: 

(i)  requests  for  extensions  of  time 
pursuant  to  paragraph  (m)(3)  of  this 
section;  and 

(ii)  motions  and  requests  made  on  the 
record  during  the  oral  hearing.  The 
Presiding  Officer  shall  rule  upon  all 
motions  and  requests  filed  or  made 
prior  to  the  filing  of  an  appeal  of  the 
Presiding  Officer's  decision  pursuant  to 
paragraph  (1)  of  this  section  except 
motions  directly  relating  to  the  appeal. 
Thereafter,  the  Administrator  will  rule 
on  any  motions  and  requests,  as  well  as 
the  motions  directly  relating  to  the 
appeal. 

12)  Motions  entertained,  (i)  Any 
motion  will  be  entertained  other  than  a 
motion  to  dismiss  on  the  pleading.  (A 
motion  by  the  complainant  seeking  the 
voluntary  dismissal  of  the  notice  of 
violation  may  be  entertained  by  the 
Presiding  Officer  or  the  Administrator.) 


(ii)  All  motions  and  requests 
concerning  the  notice  of  violation  must 
be  made  within  the  time  allowed  for 
filing  an  answer,  except  motions  by  the 
complainant  seeking  voluntary 
dismissal  cf  the  notice  of  violation. 

(3)  Contents.  All  written  motions  and 
requests  shall  state  the  particular  order, 
ruling,  or  action  desired  and  the 
grounds  for  the  order,  ruling,  or  action 
desired. 

(4)  Response  to  motions  and  requests. 
Vt^ithin  10  days  after  service  of  any 
written  motion  or  request,  or  within  a 
shorter  or  longer  period  as  may  be  fixed 
by  the  Presiding  Officer  or  the 
Administrator,  an  opposing  party  may 
file  a  response  to  the  motion  or  request. 
The  other  party  shall  have  no  right  to 
reply  to  the  responsa;  however,  the 
Pr«siding  Officer  or  the  Administrator, 
in  their  discretion,  may  order  that  a 
reply  be  filed. 

(k)  Presiding  Officer. — (1)  Assignment. 
No  Presiding  Officer  shall  be  assigned  to 
serve  in  any  proceeding  who: 

(i)  Has  any  pecuniary  interest  in  any 
matter  cr  business  involved  in  the 
proceeding; 

(ii)  Is  related  within  the  third  degree 
by  blood  or  marriage  to  any  party  to  the 
proceeding;  or 

(iii)  Has  any  conflict  of  interest  which 
might  impair  the  Presiding  Officer's 
objectivity  in  the  proceeding. 

(2)  Disqualification  of  Presiding 
Officer,  (i)  Any  party  to  the  proceedings 
may,  by  motion  made  to  the  Presiding 
Officer,  request  that  the  Presiding 
Officer  withdraw  from  the  proceeding 
because  of  an  alleged  disqualifying 
reason.  Such  motion  shall  set  forth  with 
particularity  the  grounds  of  alleged 
disqualification.  The  Presiding  Officer 
may  then  either  rule  upon  or  certify  the 
motion  to  the  Administrator,  but  not 
both. 

(ii)  A  Presiding  Officer  shall  withdraw 
fi-om  any  proceeding  for  any  reason 
deemed  by  the  Presiding  Officer  to  be 
disqualifying. 

(3)  Powers.  The  Presiding  Officer,  in 
any  assigned  proceeding,  shall  have 
power  to: 

(i)  Rule  upon  motions  and  requests; 

(ii)  Set  tlie  time  and  place  of  a 
conference  and  the  hearing,  adjourn  the 
hearing  from  time  to  time,  and  change 
the  time  and  place  of  hearing; 

(iii)  Administer  oaths  and 
affirmations; 

(iv)  Summon  and  examine  witnesses 
and  receive  evidence  at  the  hearing; 

(v)  Admit  or  exclude  evidence; 

(vi)  Hear  oral  argument  on  facts  or 
law; 

(vii)  Do  all  acts  and  take  all  measures 
necessary  for  maintenance  or  order, 
including  the  exclusion  of 


contumacious  counsel  or  other  persons; 
and 

(viii)  Take  all  other  actions  authorized 
under  this  section. 

(1)  Appeal  to  tlie  Administrator. — (1) 
Filing  of  petition.  Within  30  days  after 
receiving  notice  of  the  Presiding 
Officer's  decision,  a  party  who  disagrees 
with  the  decision,  or  any  part  of  the 
Presiding  Officer's  decision,  or  any 
ruling  by  the  Presiding  Officer  or  a  party 
who  alleges  a  deprivation  of  rights,  may 
appeal  the  Presiding  Officer's  decision 
or  rulings  to  the  Administrator  by  filing 
an  appeal  petition  with  the 
Administrator.  As  provided  in 
paragraph  (h)(8)  of  this  section, 
objections  regarding  evidence  or  a 
limitation  regarding  examination  or 
cross  examination  or  other  mling  made 
before  the  Presiding  Officer  may  be 
relied  upon  in  an  appeal.  The  appeal 
petition  shall  state  the  name  and 
address  of  the  person  filing  the  appeal 
petition.  Each  issue  set  forth  in  the 
appeal  petition,  and  the  arguments  on 
each  issue,  shall  be  separately 
numbered;  shall  be  plainly  and 
concisely  stated;  and  shall  contain 
detailed  citations  of  the  record,  statutes, 
regulations,  or  authorities  being  relied 
upon  in  support  of  the  argument.  A  brief 
may  be  filed  in  support  of  the  appeal 
simultaneously  with  the  appeal  petition. 

(2)  Response  to  appeal  petition. 
Within  20  days  after  the  ser/ice  of  a 
copy  of  an  appeal  petition  and  any  brief 
in  support  of  the  appeal  petition,  filed 
by  a  party  to  the  proceeding,  any  other 
party  may  file  with  the  Administrator  a 
response  in  support  of  or  in  opposition 
to  the  appeal  petition  and,  in  such 
response  any  relevant  issue,  not 
presented  in  the  appeal  petition,  may  be 
raised. 

(3)  Transmittal  of  record.  Whenever 
an  appeal  to  the  Presiding  Officer's 
decision  is  filed  and  a  response  to  the 
appeal  has  been  filed  or  time  for  filing 
a  response  has  expired,  the  Presiding 
Officer  shall  transmit  to  the 
Administrator  the  record  of  the 
proceeding.  The  record  shall  include: 
the  pleading;  motions  and  requests  filed 
and  rulings  on  such  motions  and 
requests;  the  transcript  of  the  testimony 
taken  at  the  hearing,  together  with  the 
exhibits  filed  in  connection  with  the 
hearing;  any  documents  or  papers  filed 
in  connection  with  a  conference;  such 
proposed  findings  of  fact,  conclusions, 
and  orders,  and  briefs  in  support 
thereof,  as  may  have  been  filed  in 
connection  with  the  proceeding;  the 
Presiding  Officer's  decision;  and  such 
exceptions,  statements  of  objections  and 
briefs  in  support  thereof  as  may  have 
been  filed  in  the  proceeding. 
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(4)  Decision  of  the  Administrator  on 
appeal.  As  soon  as  practicable  after  the 
receipt  of  the  record  from  the  Presiding 
Officer,  the  Administrator,  upon  the 
basis  of  and  after  due  consideration  of 
the  record  and  any  matter  of  which 
official  notice  is  taken,  shall  rule  on  the 
appeal.  If  the  Administrator  decides  that 
no  change  or  modification  of  the 
Presiding  Officer's  decision  is 
warranted,  the  Administrator  may  adopt 
the  Presiding  Officer's  decision  as  the 
final  order  in  the  proceeding,  preserving 
any  right  of  the  party  bringing  the 
appeal  to  seek  judicial  review  of  such 
decision  in  the  proper  fomm. 

(m)  FiJing;  service;  extensions  of  time; 
and  computation  of  time. — (1)  Filing; 
number  of  copies.  Except  as  otherwise 
provided  in  this  section,  all  documents 
or  papers  required  or  authorized  by  this 
section  to  be  filed  with  the  Presiding 
Officer  or  Administrator  shall  be  filed  in 
quadruplicate:  Provided,  That  where 
there  are  more  than  two  parties  in  the 
proceeding,  an  additional  copy  shall  be 
filed  for  each  additional  party. 

(2)  Service;  proof  of  service.  Copies  of 
all  documents  or  papers  required  or 
authorized  by  this  section  to  be  filed 
with  the  Presiding  Officer  or 
Administrator  shall  be  served  upon  the 
parties  by  the  person  with  whom  such 
documents  or  papers  are  filed.  Service 
shall  be  made  either: 

(i)  By  delivering  a  copy  of  the 
document  or  paper  to  the  individual  to 
be  served  or  to  a  member  of  the 
partnership  to  be  served,  or  to  the 
president,  secretary,  or  other  executive 
officer  or  any  director  of  the  corporation 
or  association  to  be  served,  or  to  the 
attorney  of  record  representing  such 
person;  or 

{ii)  By  leaving  a  copy  of  the  document 
or  paper  at  the  principal  office  or  place 
of  business  or  residence  of  such 
individual,  partnership,  corporation, 
organization,  or  association,  or  of  the 
attorney  of  record  representing  such 
person  and  mailing  by  regular  mail 
another  copy  to  such  person  at  such 
address;  or 

(iii)  By  registering  or  certifying  and 
maihng  a  copy  of  the  document  or 
paper,  addressed  to  such  individual, 
partnership,  corporation,  organization, 
or  association,  or  to  the  attorney  of 


record  representing  such  person,  at  the 
last  known  residence  or  principal  office 
or  place  of  business  of  such  person: 
Provided.  That  if  the  registered  or 
certified  document  or  paper  is  returned 
undelivered  because  the  addressee 
refused  or  failed  to  accept  delivery,  the 
document  or  paper  shall  be  served  by 
reraailing  it  by  regular  mail.  Proof  of 
service  under  this  paragraph  shall  be 
made  by  the  certificate  of  the  person 
who  actually  made  the  service: 
Provided,  That  if  the  service  be  made  by 
mail,  under  paragraph  (m)(2)(iii)  of  this 
section,  proof  of  service  shall  be  made 
by  the  return  post-office  receipt,  in  the 
case  of  registered  or  certified  mail,  or  by 
the  certificate  of  the  person  who  mailed 
the  matter  by  regular  mail.  Any 
certificate  or  post-office  receipt  returned 
to  the  Presiding  Officer  or  Administrator 
shall  be  filed  by  the  Presiding  Officer  or 
Administrator,  and  made  a  part  of  the 
record  of  the  proceeding. 

(3)  Extensions  of  time.  The  time  for 
the  filing  of  any  document  or  paper 
required  or  authorized  under  this 
section  to  be  filed  may  be  extended  by 
the  Presiding  Officer  or  the 
Administrator  as  provided  in  paragraph 
(j)  of  this  section,  if  in  the  judgment  of 
the  Presiding  Officer  or  the 
Administrator,  as  the  case  may  be,  there 
is  good  reason  for  the  extension.  In  all 
instances  in  which  time  permits,  notice 
of  the  request  for  extension  of  the  time 
shall  be  given  to  the  other  party  with 
opportunity  to  submit  views  concerning 
the  request. 

(4)  Effective  date  of  filing.  Any 
document  or  paper  required  or 
authorized  under  this  section  to  be  filed 
shall  be  deemed  to  be  filed  at  the  time 
when  it  reaches  the  person  with  whom 
the  document  or  paper  must  be  filed. 

(5)  Computation  of  time.  Saturdays, 
Sundays,  and  holidays  shall  be  included 
in  computing  the  time  allowed  for  the 
filing  of  any  document  or  paper: 
Provided,  That,  when  such  time  expires 
on  a  Saturday,  Sunday,  or  holiday,  such 
period  shall  be  extended  to  include  the 
next  following  business  day. 

(n)  Ex  parte  communications.  (1)  At 
no  stage  of  the  proceeding  between  its 
institution  and  the  issuance  of  the  final 
decision  shall  the  Presiding  Officer  or 


Adrninistrator  discuss  ex  parte  the 
merits  of  the  proceeding  with  any 
person  who  is  connected  with  the 
proceeding  in  an  advocative  or  in  an 
investigative  capacity,  or  with  any 
representative  of  such  person:  Provided. 
That  the  Presiding  Officer  or 
Administrator  may  discuss  the  merits  of 
the  case  with  such  a  person  if  all  parties 
to  the  proceeding,  or  their  attorneys 
have  been  given  notice  and  an 
opportunity  to  participate.  A 
memorandum  of  such  discussion  shall 
be  included  in  the  record. 

(2)  No  interested  person  shall  make  or 
knowingly  cause  to  be  made  to  the 
Presiding  Officer  or  Administrator  an  ex 
parte  communication  relevant  to  the 
merits  of  the  proceeding. 

(3)  If  the  Presiding  Officer  of  the 
Administrator  receives  an  ex  parte 
commimicatfon  in  violation  of  this 
paragraph  (n).  the  individual  who 
receives  the  communication  shall  place 
in  the  public  record  of  the  proceeding: 

(i)  Any  such  written  communication; 

(ii)  Memoranda  stating  the  substance 
of  such  oral  communication;  and 

(iii)  Any  wTitten  response,  and 
memoranda  stating  the  substance  of  any 
oral  response  to  the  ex  parte 
communication. 

(4)  For  purposes  of  this  section  "ex 
parte  communication"  means  an  oral  or 
written  communication  not  on  the 
public  r«cord  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  it  shall  not  include 
requests  for  status  reports  on  any  matter 
or  the  proceeding. 

S  110.9    Mlaceilin»ouB. 

In  accordance  with  Section  3507  of 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507),  the  recordkeeping 
provisions  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  there  are  no  new 
requirements.  The  assigned  0MB 
control  number  is  0581-AA39. 

Dated:  April  6. 1993. 

Kenneth  C.  Qayton. 

Acting  Assistant  Secretary.  Marketing  and 
Inspection  Senices. 

[FR  Doc.  93-8423  Filed  4-ft-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  112 
[SW  H-FRL  4612-7] 
RIN  2050-AD  30 

Oil  Pollution  Prevention;  Non- 
Transportatlon-Related  Onshore 
Facilities;  Correction 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EI'A). 

ACTION:  Proposed  rule;  corrections. 

SUMMARY:  To  ensure  consistency  with 
the  reguijtory  text,  EPA  is  correcting 
errors  i:)  the  technical  appendices  to  the 
proposed  rule  for  facility  response  plans 
required  by  the  Oil  Pollution  Act  (OPA) 
of  1990.  which  appeared  in  the  Federal 
Register  on  February  17, 1993. 
DATES:  Comraents  on  the  February  17, 
1993,  proposed  rule  (58  FR  8824).  as 
corrected  by  this  notice,  must  be 
submitted  on  or  before  April  19.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbie  Lively-Diebold,  Response 
Standards  and  Criteria  Branch, 
Emergency  Response  Division  (5202G). 
U.S.  Environmental  Protection  Agency. 
401  M  Street.  SW.,  Washington.  DC 
20460  at  703-356-8774;  the  ERNS/ 
SPCC  Information  line  at  202-260-2342; 
or  the  RCRA/Superfund  Hotline  at  8C0- 
424-9346  (in  the  Washington,  DC 
metropolitan  area,  703-920-9810).  The 
Telecommunications  Device  for  the  Deaf 
(TDD)  Hotline  number  is  800-553-7672 
(in  the  Washington.  DC  metropolitan 
area,  703-486-3323). 

SUPPt.EMENTARY  INFORMATION: 

Background 

EPA  published  a  proposed  rule  in  the 
Federal  Register  on  February  17,  1993 


(58  FR  8824).  that  would  revise  the  Oil 
Pollution  Prevention  regulation,  40  CFR 
part  112,  originally  promulgated  under 
the  authority  of  section  311(j)  of  the 
Clean  Water  Act.  The  proposed  revision 
would  incorporate  new  requirements 
added  by  section  4202(a)  of  the  OPA. 
Public  Law  101-380.  104  Stat.  484. 
subtitle  B  that  directs  facility  owners 
and  operators  to  prepare  plans  for 
responding  to  a  worst  case  discharge  of 
oil  and  to  a  substantial  threat  of  such  a 
discharge.  The  proposed  rule  would 
affect  owmers  and  operators  of  non- 
transportation-reiated  onshore  facilities. 

Need  for  Correction 

The  proposed  rule  contained  minor 
errors  that  may  be  misleading  and 
should  be  corrected.  In  addition, 
although  referenced  in  the  preamble  and 
regulatory  text  and  available  in  the 
public  docket,  appendix  H  was 
inadvertently  omitted  from  the 
proposed  rule. 

Correction  of  Publication 

Accordingly,  the  proposed  rule  is 
corrected  as  follows: 

1.  On  page  8851,  in  the  first  column. 
Amendment  7  which  reads,  "7.  Part 
112.  as  proposed  to  be  revised  at  56  FR 
54630,  is  amended  by  adding 
appendices  C  through  G  to  read  as 
follows:"  is  corrected  to  read  as  follows: 

"7.  Part  112,  as  proposed  to  be  revised 
at  58  FR  54630.  is  amended  by  adding 
appendices  C  through  H  to  read  as 
follows:" 

2.  On  page  8851,  in  the  second 
column,  in  the  first  full  paragraph  under 
section  2.1.  the  text  which  reads,  "(1) 
Transportation-Belcted  Facilities 
Greater  Than  or  Equal  to  42,000  Gallons 
Where  Operations  Include  Over-Water 
Transfer  of  Oil — A  transportation- 
related  facility  with  a  total  storage 


capacity  greater  than  42.000  gallons  that 
transfers  oil  over  water  to  or  from 
vessels  must  submit  a  response  plan  to 
EPA."  is  corrected  to  read  as  follows: 

"(1)  Facilities  Greater  Than  or  Equal 
to  42,000  Gallons  Where  Operations 
Include  Over-Water  Transfers  of  Oil— A 
facility  with  a  total  storage  (.opacity 
greater  than  42.000  gallons  that  transfers 
oil  over  water  to  or  from  vessels  must 
submit  a  response  plan  to  EPA." 

3.  On  page  8851.  in  the  second 
column,  in  the  second  full  paragraph 
under  section  2.1,  in  line  8,  "each"  is 
corrected  to  read  "any". 

4.  On  page  8852.  within  the  second 
box  down  on  the  right  side  of  the  page 
that  contains  the  substantial  harm 
criterion  for  secondary  containment, 
"each"  is  corrected  to  read  "any". 

5.  On  page  8853.  in  the  first  column, 
in  paragraph  number  "2  ',  in  line  5, 
"each"  is  corrected  to  read  "any". 

6.  On  page  8854,  in  the  second 
column,  in  Table  2.  under  item  (1). 
"State  Departm.ent  of  Naval  Resources" 
is  corrected  to  read  "State  Department 
of  Natural  Resources". 

7.  On  page  8858.  in  the  second 
column,  in  Attachment  D-I,  iha  entry  in 
the  first  column  "Areas"  which  reads 
"Habitat  used  by  designated  or 
proposed  endangered/threatened 
species  or  marine  mammals  dafined  as 
depleted"  is  corrected  to  read  "Habitat 
used  by  design.5ted  or  proposed 
endangered/threatened  species  or 
marine  mammals". 

8.  On  page  8878.  within  the  second 
question  on  the  left  side  of  the  page  that 
addresses  the  substantial  harm  criterion 
for  secondary  containment,  "each"  is 
corrected  to  read  "any". 

9.  On  page  8879.  follovfing  appendix 
G,  appendix  H  is  added  as  follows: 
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Authority:  33  U.S.C.  1321  and  1361;  E.O. 
12777  (3  CFR.  1991  Comp.,  p.  351). 

Dated:  March  31, 1993. 
Walter  W.  Kovalick,  Jr., 

Acting  Assistant  Administrator. 

IFR  Doc.  93-6393  Filed  4-«-93;  8:45  amj 
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Presidential  Documents 


Presidential  DeterminaUon  No.  93-18  of  March  31,  1993 

Certification    for    Major    Narcotics    Producing    and    Transit 
Countries 


Memorandum  for  the  Secretary  of  State 

By  virtue  of  the  authority  vested  in  me  by  section  490(b)(1)(B)  of  the  Foreim 

cST.f  T  f°  V'"'  ''  ^'""^'^  ^""^^  ^^»"^'  ^  ^«^«by  determined 
tr«ncu  n  55"°^^"8  ^^JO-^  narcotics  producing  and/or  major  narcotics 

U-ansit  countnes/dependent  temtories  have  cooperated  fully  with  the  United 
wUh 'tko°'  f  ^"^  adequate  steps  on  their  own.  to  achieve  full  compliance 
m  Ht  rfJf  ^S"^  objectives  of  the  1988  United  Nations  Convention  Against 
Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  Substances: 

The  Bahamas,  Belize.  Bolivia.  Brazil.  China.  Colombia.  Ecuador. 
Guatemala.  Hong  Kong.  India.  Jamaica.  Laos.  Malaysia.  Mexico.  Mo- 
Ven^ezuSr"^'  '  ^^3™^'  Paraguay.  Peru.  Thailand,  and 

By  virtue  of  the  authority  vested  in  me  by  section  490(b)(1)(B)  of  the  Act 
I  hereby  determine  that  it  is  in  the  vital  national  interests  of  the  United 
States  to  certify  the  following  countries: 

Afghanistan  and  Lebanon. 
AcfiTe^n  ^"  °d   ^^^^  countries  as  required  under  section  490(b)(3)  of  the 

I  have  determined  that  the  following  major  producing  and/or  major  transit 
countries  do  not  meet  the  standards  set  forth  in  section  490(b)(1)(A): 

Burma.  Iran,  and  Syria. 

In  making  these  determinations.  I  have  considered  the  factors  set  forth 
in  section  490  of  the  Act.  based  on  the  information  contained  in  the  Inter- 
national Narcotics  Control  Strategy  Report  of  1993.  Because  the  performance 
of  these  countries  varies.  I  have  attached  an  explanatory  statement  in  each 

CaS6a 

You  are  hereby  authorized  and  directed  to  report  this  determination  to 
the  Congress  immediately  and  to  publish  it  in  the  Federal  Register. 


IXIxUaiuaa  <PtUiudk^CAA 


THE  WHITE  HOUSE, 
Washington.  March  31.  1993. 
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STATEMENTS  OF  EXPLANATION 


The  Bahamas 

In  1992,  the  Government  of  the  Commonwealth  of  The  Bahamas  (GCOB) 
made  further  progress  toward  achieving  the  goals  of  the  1988  UN  Convention 
Against  Illicit  Traffic  in  Narcotic  Drugs  and  Psychotropic  Substances  (the 
"UN  Convention")  and  its  bilateral  narcotics  control  agreement  with  the 
USG.  The  GCOB  has  controls  in  place  to  discourage  cash  money  laundering, 
but  newer,  more  sophisticated  money  laundering  techniques  may  require 
additional  controls  in  order  to  meet  fully  the  goals  and  objectives  of  the 
UN  Convention.  The  GCOB  continued  its  close  cooperation  with  the  USG 
to  stop  drugs  from  transiting  the  700  islands  of  the  archipelago.  Drug  enforce- 
ment initiatives,  through  both  unilateral  and  combined  programs,  have  re- 
duced the  overall  quantities  of  drugs  brought  through  the  Bahamas  over 
the  past  ten  years.  The  new  Ingraham  administration,  which  came  into 
office  in  August  1992,  voiced  its  early  commitment  to  maintain  and  enhance 
the  high  degree  of  cooperation  in  countemarcotics. 

The  Bahamas,  which  was  the  first  country  to  ratify  the  1988  UN  Conven- 
tion, has  progressively  instituted  laws  and  programs  to  meet  its  objectives. 
In  past  years,  the  GCOB  has  created  or  strengthened  laws  or  agreements 
relating  to  sentencing  of  traffickers,  drug  asset  forfeiture,  and  mutual  legal 
assistance.  In  1992,  the  GCOB  implemented  comprehensive  regulations  to 
control  the  import  and  export  of  drug  precursor  and  essential  chemicals. 

In  October  1992,  USG  and  GCOB  representatives  held  talks  on  money 
laundering.  The  delegation  of  U.S.  officials  agreed  with  the  GCOB  conclusion 
that  cash  money  laundering  through  banks  in  The  Bahamas  had  diminished 
sharply.  The  majority  of  banks  seemed  to  be  effectively  administering  a 
know-your-customer  policy  which  helps  deter  cash  money  laundering  by 
non-account  holders  and/or  transients.  However,  the  USG  also  believes  that 
The  Bahamas  is  vulnerable  to  exploitation  by  drug  money  managers  employ- 
ing more  sophisticated  techniques  involving  a  variety  of  monetary  instru- 
ments passing  through  layers  of  shell  corporations,  which  are  a  major  feature 
of  Bahamian  banking  and  commerce.  There  are  indications  that  money  laun- 
dering continues  via  these  new  techniques. 

Belize 

The  Belizean  Government  (GOB)  has  cooperated  closely  with  the  U.S. 
and  other  countries  to  combat  narcotics  trafficking.  Cooperation  has  included 
interdiction,  aerial  eradication,  sharing  of  intelligence,  training,  provision 
of  materiel,  and  the  arrest  and  return  to  the  U.S.  of  non-Belizean  fugitives 
from  U.S.  justice.  Cocaine  seizures  and  other  drug-related  crimes  increased 
dramatically  in  1992.  Belize,  with  U.S.  support,  has  successfully  reduced 
marijuana  cultivation  to  negligible  levels.  There  is  no  indication  of  transit 
through  Belize  of  precursor  chemicals,  or  of  any  significant  money  laundering 
in  Belize. 

In  December  1992.  the  U.S.  and  Belize  signed  a  comprehensive  maritime 
agreement  which  should  enhance  both  nations'  abilities  to  interdict  illegal 
narcotics.  The  GOB  has  not  yet  signed  the  1988  UN  Convention,  but  many 
of  the  provisions  of  the  Convention  have  already  been  adopted  in  Belize's 
1990  Misuse  of  Drugs  Act.  Belize  criminalizes  illegal  drug  cultivation,  pro- 
duction and  distribution,  and  has  cooperated  with  the  U.S.  and  Mexico 
on  interdiction  of  cocaine  transshipment— indicators  that  the  country  is 
already  in  conformity  with  the  intent  of  the  UN  Convention.  The  USG 
is  urging  Belize  to  adhere  to  the  UN  Convention  and  expects  it  will  do 
so  in  1993. 


Federal  Register  /  Vol.  58.  No.  68  /  Monday.  April  12.  1993  /  Presidential  Documents 


19035 


Bolivia 

The  Government  of  Bolivia  (GOB)  continued  to  cooperate  with  the  USG 
and  Its  neighbors  on  countemarcoUcs  objectives  in  1992  and  has  taken 
adequate  steps  to  further  the  goals  set  forth  in  the  1988  UN  Convemion 

.•n'Ji,frl°'  '^^'"li"®^  P°^ic«'  air  force  and  navy  law  enforcement  operation 
n  the  Chapare,  the  main  coca  growing  region,  resulted  in  significant  seizures 

n«'.r1v'«l''  T""":  '°"'  °J'^''  '^^f'  °"«^  "  metric  tons  of  cocaine  produSs.' 
nearly  80  metnc  tons  of  chemicals,  seizure  of  10  aircraft,  destruction  of 
427  processing  laboratories  and  19  airstrips,  and  arrest  or  detention  of  496 
persons  suspected  of  participating  in  trafficking  activities.  Building  on  the 
success  of  previous  actions,  this  long-term  operation  demonstrates  the  grow- 

ZlnnlT^  ''['^^T^  '°  implement  and  sustain  successful  law  enforcement 
actions  throughout  the  country. 

thJ mR^rVTwf  ^"^  .^'^^?  ^u^^^f  °^  ^°^^  ^"  ^992.  Although  short  of 

,^  H^i     7'000-hectare  target,  the  voluntary  eradication  program  succeeded 

n  duplicating  the  small  net  reduction  of  coca  cultivation  achieved  in  1991 

It  should  be  noted  that  a  portion  of  coca  cultivaUon  (traditional  chewing 

^.^^L  V^V^  '^^'  ""^f  ^°^^^^^  ^^^  b"»  ^«^  producUon  far  exceed! 
the  needs  of  the  domestic  market. 

w^n°.!  ^°"/^.»«"^3^coUcs  results  would  be  improved  by  strengthened  political 
Tnl  ^8^^"^l3"«8«l  coca  cultivaUon  and  more  vigorous  actions  against  corrup- 
forriJ  5  l^®"*'  \°  implement  all  provisions  of  its  existing  law.  including 
forcible  eradication  of  new  coca  in  the  Chapare.  Improvements  in  the  justici 
system  would  increase  GOB  ability  to  prosecute  successfully  traffickers  and 
keep  them  in  pnson. 

{nTl!^^^2?o  ^S"^^^^^  °ne  Bolivian  drug  trafficker  to  the  United  States 
Z^^/lnl  "°^®y«/'  »n  December  1992.  the  Bolivian  Supreme  Court  re- 
m  ^^-  '^"^'^  ^5'  ^^  extradiUon  of  another  trafficker  on  the  grounds 
tha  iJie  existing  extradiUon  treaty  did  not  include  narcotics  violaUons.  and 
Uiat  the  offenses  for  which  the  trafficker  was  charged  occurred  prior  to 
Koo  "^iJ^if"^'/'""  *°.^®  ^^^^  UN  Convention.  (The  UN  Convention  had 
thf  r^n  ♦  '*  I  P^^'T  extradition  requests.)  The  Court's  decision  spurred 
the  GOB  to  seek  a  modem  extradition  treaty  with  the  U.S.  which  would 
cover  narcoUcs-related  offenses.  The  GOB  is  currently  reviewing  Uie  text 
of  a  draft  treaty  it  negotiated  with  the  U.S.  in  1990. 

Brazil 

*u^j}^n^'  ^®  Government  of  Brazil  (GOB)  continued  to  cooperate  with 
the  USG  in  countemarcoUcs  programs,  though  results  of  its  efforts  have 
been  disappointing^  A  severe  poliUcal  crisis  and  chronic  economic  problems 
distracted  the  GOB  from  effectively  addressing  its  rising  dmg  traffickinR 
and  consumption  problem.  6        8  u«iui,King 

The  GOB  has  not  yet  formulated  a  comprehensive  naUonal  strategy,  nor 
«?1k  °«r°*®,^„5ufficient  resources  to  the  problem.  The  anti-narcoUcs  unit 
of  the  Federal  Police  is  severely  undermanned  and  underfunded.  Legislation 
which  would  substanUally  improve  countemarcotics  enforcement  conUnues 
to  languish  m  congressional  committee.  Nevertheless,  the  GOB  undertook 
hvo  notable  countemarcoUcs  iniUatives  in  1992.  The  President  signed  a 
deaee  increasing  the  penalty  for  growing  illegal  drugs.  Under  this  decree. 

S^  cTi'f''  ""7  ^  "^."'"^  \°  ^°^^'t  ^^''  «""^  plot  of  land,  not  just 
the  small  parcel  under  illicit  cultivation.  Secondly,  the  Government  imposed 
reguIaUons  for  reporting  deposits  over  $10,000.  following  a  USG-funded 
money  laundenng  control  seminar  attended  by  central  bank  officials.  New 
Resident  Franco  has  deckred  1993  will  be  a  year  of  national  commitment 
aga  nst  drug  trafficking.  These  measures  demonstrate  progress  toward  the 
goals  and  objecUvesofUie  1988  UN  Convention. 
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China 

The  People's  Republic  of  China  (PRC)  has  become  a  significant  transit 
country  for  heroin  produced  in  the  neighboring  Golden  Triangle  region, 
principally  Burma.  It  also  has  a  growing  opium  cultivation  problem  and 
produces  illicit  methamphetamine,  some  of  which  is  exported.  The  Chinese 
Government  is  actively  addressing  narcotics  abuse  and  has  launched  a  strong 
internal  campaign  against  illegal  drug  use,  including  law  enforcement,  public 
education  and  international  cooperation  components.  The  Government  treats 
narcotics-related  corruption  seriously. 

Expansion  of  PRC  cooperation  with  the  USG  remains  restricted  by  the 
still-unresolved  case  of  smuggler  Wang  Zongxiao,  who  requested  political 
asylum  in  the  U.S.  in  1990  after  being  sent  by  PRC  authorities  at  USG 
request  to  testify  in  a  narcotics  prosecution.  The  Drug  Enforcement  Adminis- 
tration has  been  able  to  continue  a  modest  liaison  relationship  with  PRC 
authorities,  however,  and  the  Chinese  have  participated  in  USG-Kinded  train- 
ing programs.  The  PRC  itself  pursues  an  active  and  aggressive 
countemarcotics  effort,  which  has  resulted  in  numerous  arrests  and  convic- 
tions, many  resulting  in  death  sentences  and  substantial  seizures. 

China's  broad-based  countemarcotics  program,  while  not  in  all  respects 
sophisticated  by  world  standards,  shows  that  the  PRC  has  met  or  is  actively 
seeking  to  meet  the  goals  and  objectives  of  the  1988  UN  Convention. 

Colombia 

Despite  intense  pressure  by  powerful  drug  trafficking  organizations  and 
some  setbacks,  Colombia  continues  to  be  both  cooperative  and  proactive 
in  a  broad  range  of  countemarcotics  activities.  Colombia  signed  the  1988 
UN  Convention  in  1988.  Despite  the  fact  that  the  Second  Senatorial  Commis- 
sion did  not  ratify  it,  the  Government  of  Colombia  (GOC)  has  largely  met 
the  goals  of  the  Convention  and  the  Gaviria  administration  still  strongly 
supports  its  ratification.  Pablo  Escobar's  July  escape  from  prison  was  a 
major  embarrassment  to  the  GOC,  with  costly  political  fallout  both  domesti- 
cally and  internationally.  The  GOC  responded  quickly,  by  initiating  an  un- 
precedented massive  manhunt,  resulting  in  thousands  of  raids.  Although 
Escobar  remains  at  large,  many  of  his  key  associates  have  been  killed, 
captured,  or  have  returned  to  prison  voluntarily. 

The  GOC  made  a  tough  political  decision  in  early  1992  to  eradicate 
opium  poppy — which  only  recently  appeared  in  Colombia — with  aerial  appli- 
cation of  herbicide.  This  decision,  coupled  with  the  Colombian  National 
Police's  (CNP)  aggressive  crop  spraying  campaign,  has  started  to  stabilize 
the  opium  crop.  However,  continuing  pressure  is  needed  to  prevent  the 
spread  of  opium  poppy  cultivation. 

Led  by  the  CNP's  directorate  of  anti-narcotics  (DAN),  security  services 
in  1992  seized  or  destroyed  over  33  metric  tons  of  cocaine  hydrochloride 
and  base,  over  200  cocaine  labs,  over  6,000  55-gallon  drums  of  ether,  acetone 
and  MEK,  110  airstrips,  over  30  aircraft,  and  arrested  over  1,700  persons. 

The  GOC  activated  its  new  Prosecutor  General's  office  July  1,  setting 
a  standard  in  Latin  America  for  criminal  justice  reform  and  prosecuting 
narcotics  cases.  Colombian  law  enforcement  and  military  components  partici- 
pated fully  in  both  bilateral  and  multilateral  air  interdiction  and  money 
laundering/asset  seizure  operations,  many  targeting  the  Cali  Cartel.  The  CNP 
and  Venezuelan  security  forces  conducted  a  successful  joint  cross-border 
interdiction  operation.  Colombia  is  also  conducting  its  first  national-level 
drug  abuse  survey.  Strong  political  will  exists  within  the  GOC,  but  the 
activities  of  traffickers  through  bribery,  political  influence,  intimidation,  vio- 
lence and  collusion  with  insurgents  make  progress  difficult. 

Ecuador 

The  Government  of  Ecuador  (GOE)  continues  to  cooperate  with  the  USG 
to  reduce  drug  trafficking.  The  GOE  has  enacted  domestic  legislation  to 
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implement  the  provisions  of  the  1988  United  Nations  Convention  and  OAS 
Model  RegulaUons.  The  GOE  is  taking  steps  to  meet  the  goals  and  objectives 
of  the  1988  UN  ConvenUon.  In  1991.  Ecuador  and  the  USG  signed  a  chemicals 
control  agreement.  In  1992.  Ecuador  signed  an  agreement  with  the  USG 
on  money  laundering,  which  entered  into  force  in  1993.  Also  in  1992 
the  USG  and  GOE  began  work  on  an  asset  sharing  agreement.  The  GOE 
must  marshal  the  various  Ecuadorian  agencies'  efforts  to  form  a  viable  na- 
tional countemarcotics  strategy. 

The  GOE's  arrest  of  the  leader  and  most  members  of  the  Torce  Reves 
Torres  Organization  QRTO/the  largest  narcotics  trafficking  organization  in 
Ecuador)  demonstrated  resolve  against  drug  trafficking,  although  we  are 
waiting  for  vigorous  prosecuUcn  of  the  defendants.  The  GOE  also  broucht 
charges  against  a  number  of  officials  in  an  Ecuadorian  military-owned  b^ik 
for  money  laundering.  In  addition,  the  GOE  sentenced  a  judge  to  five  years 
in  prison  for  illegally  releasing  Reyes  Torres  from  jail  in  1988.  Nevertheless 
corruption  remains  a  serious  problem. 

For  the  first  time,  the  Ecuadorian  military  provided  air  support  to  the 
police  for  countemarcotics  operations.  In  another  first,  the  GOE  launched 
combined  police/military  operations  against  suspected  drug  traffickers  in 
a  remote  area  of  the  Ecuadorian/Colombian  border.  Ecuador  also  participated 
with  the  USG  and  neighbors  In  multi-national  military  efforts  to  curb  drug 
trafficking.  Ecuador  has  continued  its  participation  in  a  regional  air  interdic- 
tion program. 

The  GOE  eradicated  coca  in  the  mid-1980s  and  continues  to  conduct 
reconnaissance  to  locate  and  destroy  any  new  cultivation,  resources  permit- 
ting. GOE  forces  found  and  destroyed  several  hectares  of  opium  poppy 
near  the  Colombian  border  in  November  1992. 

Guatemala 

During  1992.  the  administration  of  President  Serrano  cooperated  with 
the  U.S.  to  combat  narcotics  trafficking.  Guatemalan  Treasury  Police  partici- 
pated with  the  Drug  Enforcement  Administration  and  the  State  Department 
Bureau  of  IntemaUonal  Narcotics  Matters  (INM)  in  Operation  CADENCE 
an  enhanced  cocaine  interdiction  program  combining  intelligence  sharing! 
joint  countemarcotics  missions,  and  use  of  USG  air  assets  in  Guatemalan 
territory. 

Operation  CADENCE  and  Guatemala  law  enforcement  authorities'  own 
independent  actions  resulted  in  the  seizure  of  9.5  tons  of  cocaine  in  1992. 
With  USG  support,  the  Guatemalans  opened  a  Joint  Intelligence  Collection 
Center  and  included  on  the  staff  an  official  dedicated  to  precursor  chemical 
control  investigations.  The  Treasury  Police  has  also  undertaken  to  increase 
Its  staff  and  deploy  more  heavily  throughout  the  country. 

Guatemala's  .USG-supported  aerial  eradication  program  and  Guatemala 
Treasury  Police  manual  eradication  missions  sharply  reduced  the  cultivaUon 
of  opium  poppy  in  1992.  The  area  under  cultivation  had  reached  a  peak 
in  1990  at  roughly  1,930  hectares,  but  declined  in  1991  to  1.721  hectares 
and  m  1992  to  1,200  hectares. 

Guatemala  has  signed  and  ratified  the  1988  UN  Convention;  in  1992 
the  Guatemalan  legislature  passed  a  tough,  comprehensive  countemarcotics 
law  which,  when  implemented  in  1993.  will  meet  the  standards  of  the 
1988  UN  Convention.  The  government's  cooperation  on  extradition  and 
law  enforcement  with  the  U.S.  as  well  as  its  chemical  control  efforts,  drug 
awareness  programs,  crop  eradication  and  dmg  interdiction  indicate  that 
the  country  is  already  in  conformity  with  the  Convention's  goals  and  objec- 
tives. ' 

The  Serrano  administration  brought  extradition  proceedings  against  former 
mayor  (of  Zacapa)  Amoldo  Vargas  to  a  successful  conclusion  in  1992  Vargas 
and  two  of  his  associates  now  await  trial  on  trafficking  charaes  in  the 
United  States. 
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Hong  Kong 

Hong  Kong  is  an  important  center  for  brokering  and  transshipping  heroin 
from  the  Golden  Triangle  to  the  United  States  and  other  destinations.  Drug 
traffickers  also  use  it  to  launder  their  narcotics  earnings.  Hong  Kong's 
countemarcotics  effort  represents  substantial  compliance  with  the  goals  and 
objectives  of  the  1988  UN  Convention,  although  it  is  not  party  to  the  Conven- 
tion. 

Bilateral  cooperation  between  USG  agencies  and  their  HKG  counterparts 
is  excellent.  About  $25  million  in  drug-related  assets  have  been  confiscated 
both  in  Hong  Kong  and  in  the  U.S.  under  a  U.S.-Hong  Kong  agreement 
concerning  confiscation  and  forfeiture  of  proceeds  and  instrumentalities  of 
drug  trafficking  since  it  came  into  force  in  January  1991.  The  Hong  Kong 
courts  ruled  in  January  that  U.S.  civil  court  forfeiture  orders  will  be  given 
effect  by  local  courts  under  the  terms  of  the  bilateral  agreement.  This  will 
give  the  U.S.  the  ability  to  request  the  freezing  of  drug  assets  in  Hong 
Kong  by  means  of  either  a  U.S.  civil  or  criminal  forfeiture  request.  The 
HKG  is  positively  considering  a  USG  request  for  the  sharing  of  seized 
assets.  In  one  setback,  a  Hong  Kong  court  ruling  voided  key  sections  of 
the  financial  disclosure  laws;  the  Hong  Kong  Government  is  appealing  to 
the  Privy  Council. 

USG-HKG  cooperation  in  extradition  matters  remains  excellent.  In  1992, 
11  fugitives  were  extradited  from  Hong  Kong  to  the  U.S.  on  drug  charges. 
Cooperation  between  the  U.S.  Drug  Enforcement  Administration  and  Customs 
and  their  HKG  counterparts  continues  to  be  fruitful.  Hong  Kong  is  an  active 
participant  in  the  Financial  Action  Task  Force. 

India 

India's  main  drug  control  problems  are  the  transit  of  illegal  drugs  across 
its  borders  from  neighboring  producing  countries,  diversion  from  its  licit 
opium  industry  to  illicit  channels,  illegal  cultivation  and  illicit  export  of 
chemicals  for  processing  heroin.  Despite  good  cooperation  with  the  United 
States  on  individual  cases  of  trafficking  and  increasing  efforts  to  curtail 
diversion  from  licit  cultivation,  the  Government  of  India  (GOI)  still  needs 
to  raise  the  priority  of  anti-drug  programs  and  take  stronger  measures  to 
control  narcotics  to  the  maximum  extent  possible. 

The  GOI  again  in  1992  raised  the  minimum  amount  of  opium  which 
licit  growers  must  sell  the  GOI  to  obtain  a  new  license,  tightened  terms 
of  the  crop-damage  clause  and  paid  incentives  to  growers  who  sell  the 
GOI  more  opium  than  the  average  yield  for  the  previous  growing  year. 
It  has  also  reduced  the  number  of  farmers  licensed  to  grow  opium  and 
brought  the  licit  opiate  stockpile  down  to  a  level  consistent  with  market 
demand.  Nevertheless,  corruption  at  various  levels  and  limited  resources 
continue  to  obstruct  effectfve  GOI  enforcement  to  thwart  diversion  of  the 
licit  crop  into  the  hands  of  traffickers.  Significant  quantities  of  opium  are 
still  diverted  from  licit  production,  although  most  of  what  is  diverted  is 
probably  consumed  within  the  country.  GOI-reported  seizures  of  illegal 
opium  fell  to  1,585  kg  in  1992  versus  2,145  kg  in  1991. 

On  the  other  hand,  GOI-reported  heroin  seizures  rose  to  1,034  kg  in 
1992  versus  622  kg  in  1991.  GOI  regulations  controlling  the  sale  and  posses- 
sion of  acetic  anhydride  (AA),  used  to  make  heroin,  on  the  Indo-Pakistani 
and  Indo-Burmese  border  have  apparently  helped  to  reduce  AA  smuggling 
to  neighboring  countries.  The  GOI  states  that  nationwide  AA  controls  are 
impossible  because  of  its  wide  licit  use,  but  the  government  nevertheless 
has  set  up  an  interagency  committee  to  study  what  further  domestic  restric- 
tions on  AA  may  be  possible. 

India  is  becoming  a  major  repository  of  Southwest  Asian  drug  money, 
attracted  by  weak  controls  on  its  financial  system,  its  gold  market  and 
its  underground  banking  system.  India  is  also  reportedly  attracting  drug 
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money  from  Colombia  and  other  parts  of  the  narcoUcs  world.  Several  meas- 
ures of  control  have  been  adopted  in  India,  but  enforcement  is  weak. 

ExisUng  Indian  narcotics-related  laws  are  adequate  but  rules  on  asset 
seizure,  conspiracy  and  money  laundering  need  to  be  more  consistently 
applied  to  further  advance  the  goals  and  objectives  of  the  1988  UN  Conven- 
tion. 

Jamaica 

In  1992,  the  Government  of  Jamaica  (GOJ)  took  adequate  steps  toward 
achieving  the  goals  of  both  its  bilateral  narcotics  control  agreement  with 
the  use  and  the  1988  UN  Convention.  Jamaica's  new  Prime  Minister,  who 
entered  office  in  March  1992.  reaffirmed  his  government's  commitment  to 
a  vigorous  countemarcotics  program. 

The  GOJ-USG  cooperative  interdicUon  program  resulted  in  increased  co- 
caine seizures  during  1992.  However,  marijuana  seizures  were  down,  due 
at  least  in  part  to  the  vigorous  GOJ  eradication  program  to  which  the  USG 
provided  helicopter  support.  Based  on  preliminary  crop  estimates,  in  1992 
harvestable  cultivation  of  cannabis  was  reduced  to  389  hectares,  down  from 
950  hectares  in  1991  and  1.220  hectares  in  1990.  The  Jamaicans  hosted 
a  workshop  and  a  ministerial  conference  on  money  laundering  under  the 
auspices  of  the  Caribbean  Financial  Action  Task  Force. 

•?®j^°^  '*  largely  effective  in  controlling  public  corruption  connected 
with  drug  trafficking.  There  have  been  no  known  instances  of  integrity 
violations  in  jointly  conducted  USG-GOJ  narcotics  investigations.  Although 
no  senior  GOJ  officials  are  known  to  be  engaged  in  drug  trafficking,  an 
assistant  superintendent  of  police  was  charged  with  accepting  bribes  and 
providing  security  for  a  major  marijuana  trafficker.  A  resident  magistrate 
ruled  that  the  GOJ  had  failed  to  substantiate  the  charges,  and  the  assistant 
superintendent  was  reinstated  to  his  former  position. 

The  GOJ  has  not  yet  ratified  the  USG-GOJ  Mutual  Legal  Assistance  Treaty 
(MLAT)  or  the  1988  UN  Convention.  Draft  legislation  to  ratify  the  MLAT 
and  a  second  draft  of  assets  seizure/money  laundering  legislation  were  com- 
pleted in  1992  and  are  under  review  by  the  GOJ.  The  new  U.S.-Jamaican 
extradition  treaty,  which  entered  into  force  in  1991,  provides  for  the  extra- 
dition of  drug  offenders. 

The  GOJ  takes  pride  in  its  integrated  demand  reduction  program,  which 
encourages  society  as  a  whole  to  attack  drug  abuse.  The  GOJ  has  not  yet 
developed  an  information  system  to  monitor  the  success  of  the  program. 

Laos 

Laotian  countemarcotics  efforts  expanded  in  1992.  Estimated  opium  pro- 
duction declined  13  percent  in  1992  from  1991,  bringing  the  total  crop 
reduction  since  initiation  of  USG  and  United  Nations  Drug  Control  Program 
(UNDCP)  funded  countemarcotics  programs  in  1989  to  39  percent.  Laos 
is  the  only  major  producer  in  which  opium  production  has  decreased  for 
three  consecutive  years. 

Although  Lao  law  enforcement  efforts  against  the  drug  trade  remain  largely 
ineffective,  there  were  several  potentially  positive  developments  in  the  area 
during  the  year.  The  Government  of  Laos  (GOL)  has  actively  publicized 
narcotics-related  arrests  and  seizures  during  the  past  year,  in  contrast  to 
.  past  practice.  An  increased  number  of  both  highland  and  lowland  Lao  have 
been  arrested  on  charges  involving  opium,  heroin  and  marijuana.  In  Decem- 
ber, Laos  arrested  its  first  foreign  heroin  trafficker  in  a  case  also  marked 
by  cooperation  with  Thai  police  authorities.  The  Lao  Customs  Department 
has  established  a  separate  counter-smuggling  unit  in  Vientiane  with 
counternarcoUcs  responsibilities.  In  August,  the  GOL  Council  of  Ministers 
approved  establishment  of  a  countemarcotics  police  unit,  and  in  September 
Uos  and  the  USG  signed  a  letter  of  agreement  to  provide  support  and 
training  for  this  unit.  Progress  in  actual  formaUon  of  that  unit  has  been 
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slow,  but  existing  police  countemarcotics  efforts  continue  to  improve.  Laos' 
countemarcotics  efforts  remain  weak,  and  its  slowness  to  establish  the  new 
police  unit  and  accept  USG  assistance  are  disappointing;  but  these  aspects 
must  be  seen  in  the  context  of  a  poor  country  with  a  poorly  developed 
administrative  system. 

Laos  is  not  a  party  to  the  1988  UN  Convention.  It  has  made  only  limited 
formal  progress  toward  meeting  its  goals  and  objectives,  but  is  translating 
materials  on  the  legal  requirements  of  the  Convention  into  Lao  for  legislative 
attention,  and  officials  have  stated  their  intent  to  meet  the  Convention's 
standards. 

Narcotics  corruption  among  civilian  and  military  personnel  continues  to 
be  a  major  problem  in  Laos.  There  is  no  evidence  that  the  Lao  Government 
itself  encourages  or  facilitates  narcotics  activity.  Although  senior  Lao  officials 
have  repeatedly  insisted  that  anyone  involved  in  the  narcotics  trade  will 
be  arrested  and  prosecuted,  there  is  little  evidence  of  aggressive  action 
in  this  regard. 

Malaysia 

Malaysia  is  an  important  consumer  and  transit  point  for  Golden  Triangle 
heroin,  some  of  which  is  also  processed  in  the  country  from  imported 
opium  or  derivatives.  The  Malaysian  Government  recognizes  the  seriousness 
of  the  narcotics  threat  both  domestically  and  internationally,  and  has  strong 
laws,  active  law  enforcement,  public  education,  and  treatment  programs. 
It  cooperates  well  with  the  United  States.  During  1992,  Malaysia  arrested 
at  USG  request  a  major  Southeast  Asian  heroin  trafficker  and  pursued  extra- 
dition proceedings  against  him.  Although  the  extradition  request  was  denied, 
the  trafficker  was  expelled  from  Malaysia  and  is  now  under  arrest  in  the 
U.S. 

While  low-level  corruption  facilitates  persistent  drug  trafficking  and  abuse, 
Malaysia  pursues  aggressive  law  enforcement  efforts  under  one  of  the  most 
severe  drug  laws  in  the  world.  Malaysian  narcotics  policy  is  generally  serious, 
well  funded  and  well  organized.  Malaysia  is  actively  moving  to  meet  the 
goals  and  objectives  of  the  1988  UN  Convention,  which  it  has  signed  but 
not  yet  ratified. 

Mexico 

The  United  States  Government  and  the  Government  of  Mexico  (GOM) 
maintained  close,  effective  countemarcotics  cooperation  in  1992,  despite 
GOM  indignation  over  what  it  viewed  as  violations  of  Mexican  sovereignty 
and  international  law  in  the  Alvarez  Machain  case. 

Mexico  nevertheless  continued  its  vigorous  and  comprehensive  national 
campaign  against  production,  trafficking  and  abuse  of  illegal  drugs,  meeting 
the  goals  and  objectives  of  the  1988  UN  Convention.  The  GOM  still  needs 
to  enact  money  laundering  legislation,  which  we  expect  to  be  submitted 
to  the  Mexican  Congress  in  April  1993.  The  GOM  seized  nearly  40  MT 
of  cocaine  and  83  kilograms  of  heroin  in  1992,  and  the  USG  estimates 
that  Mexico  effectively  eradicated  6,860  hectares  of  opium  poppy  and  12,100 
hectares  of  marijuana.  President  Salinas  called  on  all  of  Mexico's  governors 
to  develop  state  programs  to  complement  the  national  drug  plan  which 
addresses  both  the  effects  and  the  roots  of  the  problem — a  balanced  approach 
of  supply  and  demand  reduction,  alternative  economic  development,  etc. 
In  June  1992,  the  GOM  established  the  National  Center  for  the  Planning 
for  the  Control  of  Drugs  (CENDRO)  as  the  focal  point  for  strategic  planning, 
threat  analysis  and  operational  coordination.  The  Attorney  General  continued 
to  press  for  legal  reforms  to  further  combat  trafficking  and  to  protect  civil 
rights. 

Mexico  is  working  with  the  U.S.  to  build  a  coordinated  hemispheric 
response  to  the  drug  threat.  President  Salinas  participated  in  the  San  Antonio 
Summit.  The  GOM  urges  its  neighbors  to  take  greater  responsibility  for 
combatting  trafficking  in  their  territories.  In  July  1992,  Mexico  announced 
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that  It  would  complete  the  process  of  assuming  the  costs  of  countemarcotics 
KrTl«g^''r°"''j;'"^r^^^  ^y  "-S-  international  narcoUcs  coSTnds 
support  PP°''  ^'^^  concentrate  on  specialized  training  and  tecS 

ti^n^Kji^n'"'''!f'^•  ^«^c°  faces  daunting  obstacles.  Illicit  drug  crop  culUva- 
troffi  \  ^l"^^^  \°  "^"^  ^^  «^°™  ^™°te  areas.  South  American  cocaine 
traffickers  Kave  taken  evasive  measures  to  avoid  detecUon^eSs  S 
ized  economy  and  unregulated  money  exchange  houses  make  it  an  atSve 
cnZl  nf  "'^"'y  J«"ndering  Also,  its  extenlive  chemic^indust^  makes 
r^nSi   °^  P^«^"':«°'  chemicals  very  difficult.  Official  corruption  ^a  ^een* 

Morocco 

wh^c^hTexDorted  t  h'  ,^°^^d^I^8«''t  producers  of  cannabis,  much  of 
?I^  MnHK  f^P^^^,  as  hashish  resm  or  oil  to  Europe  and  other  countries 
m  North  Africa.  Increasinc  quanUUes  of  cocaine  and  to  a  lesser  extent 
heroin  are  transiting  from  5ie  Americas  and  Asia  thmugh  Morocco  en  Se 
to  Europe.  An  estimated  15  to  40  percent  of  Morocco"  cannab^cr^U 
consumed  domestically.  Abuse  of  prescription  drugsTs  a  econdar^  coTceri 
and  authorities  report  rising  use  of  cocaine  ani  heroin  in  m^orciS' 
During  the  latter  months  of  1992,  Morocco  began  showing  signs  of  new 

kS.  H  r"n°'^'*'r''  !l'  '^"^S  trafficking  and  consumpUoTproblemr 
King  Hassan  n  issued  a  directive  in  October  ordering  various  EstrTes 

dsoTbHrlv"^;  V  ""t^?!  '?°^^-  ^"  °^^°^^'  »^«  Mo'rci^^^Gov  Sn 
«nH  £iv    ^-  ^^^^o^'edged  the  existence  of  drug-related  official  corruZn 

SAo^i  offiVTl'«''"'\°'""y  ^"^P'^*«^  °^  involvement  in  the  dmrt^Ide 
^int  c?  IL^^  corruption  continues  to  be  a  serious  problem,  the  govern- 
ment struck  from  electoral  rolls  the  names  of  nearly  400  candidT tersusDectTd 
?n  "^^°tics-related  corruption.  Morocco  ratified  Ae  1988  UN  Convent  on 
m  November  and  began  drafting  modifications  to  its  laws  to  bringS 
into  conformity.  These  revisions  are  expected  to  be  enacted  early  ?n  199? 

rnnnli""^'"^  .-^^  ^'"«''  ^^^^ctive.  Morocco  also  Initiated  a  two-phase 
counternarcoucs  campaign  in  the  cannabis-producing  Rif  Mounta^^  reS 
The  firs  phase  involved  increased  law  enforcement^ctivities.  altJoufh  ii 
is  not  clear  how  effective  these  activities  have  been  at  reduc  ng  ca3bis 
SlHon  ?n/°'  ^'  second  phase.  King  Hassan  has  requested  'over  $700 
Tni  irnn  T"?^  ^'^'^  the  European  Community  fo/  crop  substitution 
and  economic  development  in  the  Rif  region.  "UM"uuon 

Nigeria 

nf^K^  ^"^^  trafficking  organizations  are  responsible  for  bringing  in  much 
of  the  Asian  heroin  that  enters  the  United  States.  These  netwoL  soohisU^ 
cated  in  their  practices  and  ubiquitous  in  their  geographical  reach  rSt 
carriers  from  throughout  Africa,  as  well  as  from  Europe  A^faknT^e 
United  States.  Nigerians  also  are  increasingly  involved  in  fraffickirig^oca  ne 
from  Latin  America  into  Europe  and  the  United  States.         '^^"'^'""S  ^"'^aine 

The  Federal  Military  Government  (FMG)  of  Nigeria  took  some  steos  to 
improve  its  countemarcotics  performance  in  1992%lthou^  much  remlins 

dtizpn,  "Jn  f^  ^r'  '^'''  £\^^^  ^^"«^»«d  the  extraditiof  of  four  NigeZ 
ci  zens  to  face  heroin  trafficking  charges  in  the  United  States;  one  of  hS 

i^LrV''''^'^''''^  V"  °"L°^"^-  ^  N'8«"a's  importance  as  a  d^g  fransit 
country  has  grown,  there  has  been  a  corresponding  growth  in  dZj  ablse 
within  Nigeria.  The  FMG  in  1992  made  genuine  efforts  t^  atTack  the  problem 
l\;Sf '  h"^  P"^^^'  awareness,  developing  anti-dnig  curricula  fofpuWk 
.schools,  and  opening  two  drug  treatment  centers.  u.d  lor  puoiic 

f,oTr\-™^r?°®*  ^°\  ^  ^  "tatter  of  policy,  facilitate  the  production  or 
iat^n^  °H^^  °'  'tf  '^"nd«"'^g  °f  di^ig  money,  but  cornipfion  conUnues 
rn„^»o  ^n^P'n^c  problem  severely  limiting  the  effectiveness  of  Zena's 
countemarcotics  erforts.  Nigeria  took  some  steps  in  1992  to  recognfze  its 
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corruption  problems.  The  Attorney  General's  office  amended  Nigeria's  drug 
decree  to  impose  stiffer  penalties  on  corrupt  officials.  Several  drug  law 
enforcement  officers  were  arrested  and  charged  with  corruption,  including 
an  intelligence  officer  who  received  a  30-year  prison  sentence. 

The  National  Drug  Law  Enforcement  Agency  (NDLEA),  created  in  1989, 
continued  to  expand  its  staffing  and  budget,  but  its  effectiveness  was  ham- 
pered by  corruption  and  weak  leadership.  After  a  period  of  strained  relations 
that  forestalled  operations  of  the  joint  NDLEA-DEA  task  force,  the  joint 
task  force  resumed  its  activities  late  La  1992  and  is  discussing  a  reorganization 
for  1993. 

In  many  respects,  Nigeria's  countemarcotics  e^orts  advanced  the  goals 
and  objectives  of  the  1988  UN  Convention,  but  the  F7«4G  needs  to  do  more 
in  several  areas  including  extraditing  the  remaining  three  Nigerian  citizens 
under  indictment  in  U.S.  Federal  court,  targeting  major  drug  organizations 
and  kingpins,  and  preventing  and  punishing  offlcial  corruption. 

Pakistan 

Pakistan  remains  a  major  producer  and  an  important  transit  country  for 
heroin  destined  for  international  markets.  The  Drug  Enforcement  Administra- 
tion estimates  that  20  percent  of  the  heroin  consumed  in  the  U.S.  originates 
in  Southwest  Asia  where  Pakistan  is  a  primary  producer. 

The  Government  of  Pakistan  (GOP)  continued  anti-narcotics  initiatives 
in  1992.  Cooperation  with  USG  agencies  on  investigations,  enforcement  and 
extraditions  remained  good;  however,  the  GOP  initiated  only  two  prosecu- 
tions of  major  traftickers  during  the  year;  one  was  convicted  but  successfully 
appealed.  "The  USG  expects  that  Pakistan  will  do  better  on  arrests  and 
prosecutions  when  the  Narcotics  Ministry's  Anti-Narcotics  Task  Forces 
(ANTE),  established  in  1992,  become  fully  operational.  The  GOP  states  that 
it  is  committed  to  expanding  and  enforcing  the  opium  poppy  ban  in  the 
Northwest  Frontier  Province,  but  potential  opium  production  decreased  only 
slightly  to  175  mt  in  1992  as  compared  to  180  mt  in  1991.  While  12 
heroin  labs  in  the  Northwest  Frontier  Province  (NWFP)  were  reportedly 
closed,  no  prosecutions  resulted  and  government  action  has  apparently  not 
deterred  the  opening  of  new  heroin  laboratories.  Most  of  these  laboratories 
are  located  in  areas  of  the  northwest  bordering  Afghanistan  and  have  never 
been  within  the  span  of  central  Pakistani  government  control. 

Draft  legislation  to  bring  Pakistani  laws  into  compliance  with  the  1988 
UN  Convention  still  awaits  passage  by  the  Parliament.  If  the  Parliament 
adopts  recommendations  on  drug  control  written  by  a  special  committee 
for  the  country's  next  five-year  plan,  it  will  represent  a  commitment  to 
enhancing  GOP  anti-drug  efforts.  Pakistan  is  increasingly  of  concern  as  a 
money  laundering  site. 

Pakistan  is  taking  adequate  steps  to  meet  the  goals  and  objectives  of 
the  1988  UN  Convention,  but  the  GOP  must  follow  through— financially 
and  politically — to  implement  more  effective  narcotics  control  initiatives 
if  they  are  to  contribute  meaningfully  to  reducing  the  country's  drug  prob- 
lems. 

Panama 

Panama  remains  a  major  narcotics  money  laundering  and  illicit  drug- 
transshipment  nation.  Despite  continued  policy  and  budgetary  support  for 
countemarcotics  measures  by  the  Endara  administration,  Panama's  drug  traf- 
ficking problem  remains  severe  and  the  Panamanian  Government  (GOP) 
needs  to  make  a  stronger,  more  effective  effort  against  the  drug  trade. 

Cocaine  seizures  in  1992  increased  to  10  tons,  exceeding  the  record  9.3 
tons  seized  in  1991.  Most  of  the  large  seizures  (including  a  record  5.3 
tons  on  July  15)  occurred  in  the  Colon  Free  2k)ne,  highlighting  the  importance 
of  that  facility  to  traffickers.  The  GOP  redrafted  its  national  narcotics  control 
legislation  (Law  23  of  1986).  Panamanian  law  already  meets  the  goals  and 
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objectives  of  the  1988  UN  Convention:  It  criminalizes  a  broad  range  of 
narcotics  trafficking  and  money  laundering  activities  and  provides  for  assets 
seizure.  Still,  Panama  is  a  "venue  of  choice"  to  money  launderers.  and 
is  one  of  the  four  major  money  laundering  countries  in  this  hemisphere. 
The  GOP  signed  and  ratified  a  Mutual  Legal  Assistance  Treaty  wiSi  the 
U.S.  in  1991;  but  the  document  still  awaits  the  U.S.  Senate's  ratiBcation. 
Panama  signed  the  1988  UN  Convention  in  1991,  but  has  not  yet  ratified 

Execution  of  drug  laws  has  been  inconsistent,  in  part  because  Law  23 
is  more  effective  for  seizure  than  for  forfeiture  of  illegally  obtained  assets. 
Panamanian  authorities  continued  in  1992  to  freeze  bank  accounts  of  sus- 
pected money  launderers;  however,  claiming  he  was  bound  by  Law  23, 
the  Attorney  General  released  millions  of  dollars  of  previously  frozen  ac- 
counts allegedly  traceable  to  drug  cartel  kingpins.  These  unwarranted  actions 
prompted  the  Panamanian  Solicitor  General  to  suspend  both  the  Attorney 
General  and  Drug  Secretary,  pending  further  investigation.  The  suspensions, 
upheld  by  the  Supreme  Court,  revealed  much  GOP  interagency  suspicion 
and  weakened  Panama's  overall  countemarcotics  effort. 

Notwithstanding  the  need  for  Panama  to  prosecute  money  laundering  cases 
more  vigorously,  Panama  cooperated  with  the  U.S.  in  1992,  inaugurating 
a  Joint  Intelligence  Collection  Center;  opening  a  new  Judicial  Technical 
Police  (PTJ)  academy,  and  increasing  PTJ  staff  by  about  50  percent.  Panama- 
nian Customs  cooperated  with  a  U.S.  Customs  Service  survey  of  Panamanian 
gateways,  and  Panamanian  law  enforcement  agencies  participated  in  a  ioint 
maritime  exercise. 

The  U.S.  and  Panama  have  bilateral  agreements  on  ship  boarding,  maritime 
operations  and  essential  chemicals.  The  PTJ  has  cooperated  fully  in  providing 
data  on  transportation  of  precursor  chemicals  transiting  Panama  for  illicit 
purposes.  The  GOP  extradited  three  Colombian  nationals  to  the  U.S.  in 
accordance  with  the  1904  bilateral  extradition  treaty  and  the  1961  Single 
Convention,  as  amended  by  the  1972  Protocol. 

Paraguay 

During  1992,  the  Government  of  Paraguay's  (GOP)  efforts  to  improve  its 
countemarcotics  capabilities  focused  on  strengthening  enforcement  agencies 
and  broadening  the  legal  framework  for  anti-drug  activities.  In  these  efforts, 
the  GOP  cooperated  vnlh  the  United  States  Government. 

A  notable  GOP  policy  initiative  was  the  inclusion  in  the  new  constitution 
of  Article  71,  which  requires  the  government  to  suppress  the  production 
and  trafficking  of  narcotics,  to  fight  money  laundering,  and  to  establish 
programs  in  drug  education,  prevention,  and  rehabilitation.  The  GOP.  through 
its  Anti-Drug  Secretariat  (SENAD),  mounted  some  30  major  operations  to 
disrupt  marijuana  cultivaUon  and  trafficking  (most  of  Paraguay's  marijuana 
harvests  are  exported  and  used  in  Brazil).  Finally,  the  USG  and  the  GOP 
initialled  a  financial  information  exchange  agreement  aimed  at  combatting 
money  laundering.  These  measures  demonstrate  the  OOP's  intention  to  co- 
operate with  the  USG  and  that  it  is  meeting  the  goals  and  objectives  of 
the  1988  UN  Convention. 

There  are,  however,  persistent  reports  of  military  corruption  and  allegations 
of  government  officials  engaging  in  money  laundering  activities. 

Peru 

While  the  Government  of  Peru  (GOP)  has  not  made  substantial  inroads 
into  the  flow  of  cocaine  base  northward,  it  has  brought  to  bear  signfficant 
resources  and  poliUcal  will  in  an  effort  to  disrupt  narcoUcs  trafficking  in 
the  Huallaga  Valley.  In  1992,  at  President  Fujimori's  direction,  the  Peruvian 
armed  forces  took  a  more  active  role  in  countemarcotics  enforcement,  al- 
though counterterrorism  continued  to  be  their  priority  mission. 
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The  April  5  suspension  of  constitutional  democracy  by  President  Fujimori 
hindered  USG  efforts  to  support  Peruvian  narcotics-related  law  enforcement 
and  alternative  development  efforts  in  1992.  The  strafing  of  a  U.S.  C-130 
by  Peruvian  fighters  (and  death  of  one  U.S.  crewman)  while  on  a  Peruvian- 
authorized  narcotics  mission  also  complicated  bilateral  relations.  Narcotics 
corruption  remained  a  significant  impediment  to  GOP  countemarcotics  e^orts 
in  the  field. 

Despite  the  suspension  of  USG  military  and  economic  assistance,  the 
GOP  significantly  increased  the  number  of  army  engineering  battalions  as- 
signed to  countemarcotics  alternative  development  missions  in  the  Huallaga 
region  and  made  substantial  budgetary  contributions  to  narcotics-relateid 
alternative  development,  including  $8.75  million  for  road  rehabilitation,  com- 
munity development  and  civic  action.  The  Peruvian  National  Police  narcotics 
unit  increased  its  seizure  rate  by  50%  over  last  year  and  improved  the 
quality  of  its  intelligence.  The  Peruvian  Air  Force  (FAP)  established  an 
air  defense  zone  command  at  Santa  Lucia,  assigned  countemarcotics  intercep- 
tors to  the  base,  and  deployed  50-man  security  units  to  seven  key  municipal 
airstrips  to  prohibit  their  use  by  narcotrafficking  aircraft.  By  late  December, 
it  had  resumed  participation  in  a  major  air  interdiction  program. 

Consistent  with  the  1988  UN  Convention,  the  GOP  issued  new  legislation 
to  make  money  laundering  a  crime  and  expand  controls  on  essential  chemi- 
cals. The  GOP  is  taking  steps  to  address  the  goals  and  objectives  of  the 
1988  UN  Convention  on  other  fit)nts  as  well. 

Pern  must  surmount  major  obstacles  such  as  human  rights  abuse,  terrorism, 
a  depressed  economy  and  conruption  in  order  to  implement  an  effective 
long-term  countemarcotics  policy.  Against  this  backdrop,  the  Fujimori  gov- 
ernment displayed  a  greater  willingness  to  use  the  limited  resources  at 
its  disposal  for  countemarcotics  activities.  Results,  however,  were  limited, 
particularly  in  relation  to  the  size  of  the  problem. 

Thailand 

While  no  longer  a  major  source  country  for  opiates  (its  production  potential 
was  estimated  as  24  mt  of  opium  in  1992),  Thailand  remains  the  primary 
conduit  for  heroin  from  the  Golden  Triangle  sold  in  the  United  States. 
Thailand  began  to  address  some  of  its  problems  with  the  August  1991 
passage  of  narcotics  conspiracy  and  forfeiture  laws;  in  1992,  the  first  arrests 
were  made  under  these  statutes,  but  the  cases  have  not  yet  come  to  trial. 
In  1992,  the  Police  Narcotics  Suppression  Bureau  was  made  a  separate 
organization  within  the  National  Police  and  grew  to  over  500  officers,  and 
Thai  authorities  arrested  52  major  traffickers,  compared  to  32  in  1991.  A 
new  extradition  treaty  with  the  United  States  came  into  effect  in  May  1991, 
and  the  exchange  of  instruments  of  ratification  of  a  Mutual  Legal  Assistance 
Treaty  is  expected  early  in  1993.  Widespread  police  corruption,  expanding 
cross-border  trade  with  Biuma,  and  the  involvement  of  influential  Thai 
and  Sino-Thai  tycoons  in  the  narcotics  trade  with  the  connivance  of  some 
Thai  officials  are  serious  impediments  to  more  effective  countemarcotics 
action.  Thailand  is  also  of  concern  as  a  potential  money-laundering  center. 

While  there  are  serious  flaws  in  Thailand's  countemarcotics  effort,  Thai- 
land is  devoting  increased  resources  of  its  own  to  narcotics  interdiction, 
public  education,  and  drug  treatment.  It  has  sought  to  encourage  regional 
cooperation  with  Laos  and  Burma,  works  well  with  Malaysia,  and  continues 
to  cooperate  actively  with  U.S.  law  enforcement  agencies. 

Thailand  has  in  place  nearly  all  the  laws  and  regulations  needed  for 
it  to  accede  to  the  1988  UN  Convention.  RTG  policy  initiatives  plus  accession 
to  the  Convention  will  mean  that  Thailand  has  moved  significantly  toward 
meeting  the  goals  and  objectives  of  the  Convention. 

Venezuela 

Venezuela  is  a  significant  transit  country  for  cocaine,  chemicals  and,  on 
a  smaller  scale,  heroin.  Although  domestic  GOV  seizures  in  calendar  year 
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1992  totalled  slightly  more  than  3  mt.  seizures  outside  Venezuela  of  drugs 
transshipped  from  Venezuela  totalled  more  than  30  mt.  Venezuelan  law 
enforcement  agencies  provided  information  leading  to  many  of  the  seizures. 
Venezuela  is  a  Colombian  drug  trafficker  hub. 

Pervasive  corruption  and  money  laundering  remain  acknowledged  prob- 
lems in  Venezuela  and  are  serious  impediments  to  effective  law  enforcement 
activiUes  against  narcoUcs  trafficking.  While  the  GOV  is  making  an  effort 
to  deal  with  these  problems,  much  remains  to  be  done. 

The  Government  of  Venezuela  (GOV)  supported  stronger  bilateral 
counterdnig  cooperation  with  the  USG  during  1992.  Cooperation  with  the 
Judicial  Technical  Police  and  the  Directorate  of  Intelligence  and  Prevention 
Services  led  to  significant  seizures  of  drugs  and  documents  inside  and 
outside  Venezuela.  The  GOV  evidenced  its  commitment  to  rid  Venezuela 
of  traffickers  when  it  expelled  to  Italy  the  Cuntreras  brothers,  three  suspected 
members  of  an  international  cocaine  trafficking  ring. 

The  GOV,  which  participated  in  the  1992  San  Antonio  Summit,  is  a 
signatory  to  the  1988  UN  Convention.  The  GOV  has  performed  effectively 
in  complying  with  the  interdiction  goals  of  the  Convention;  however,  it 
has  fallen  short  on  money  laundering  and  chemical  controls  because  it 
lacks  legislation  criminalizing  money  laundering  or  regulating  commerce 
in  precursor  and  essential  chemicals.  The  GOV  does,  however,  require  Ven- 
ezuelan banks  dealing  in  foreign  exchange  to  maintain  cash  transaction 
reports,  and  it  is  working  towards  fulfilling  UN  Convention  requirements 
to  control  specific  chemicals.  The  GOV  has  signed,  but  not  fully  imple- 
mented, agreements  with  the  USG  on  case-specific  asset  sharing,  drug  aware- 
ness, and  maritime  cooperation.  In  1992,  Venezuela  worked  with  Colombia 
to  combat  drug  trafficking  along  their  common  border. 

Anti-narcotics  initiatives  announced  by  President  Carlos  Andres  Perez 
in  mid-1991  were  not  fully  carried  out.  largely  because  of  two  coup  attempts, 
February  4  and  November  27,  1992.  The  GOV's  concern  with  public  order 
overrode  the  implementation  of  the  proposed  national  strategy  and  creation 
of  the  operational  unified  drug  command.  Problems  with  a  key  GOV  counter- 
part (the  National  Guard)  caused  the  USG  to  shift  assistance  programs  to 
new  entities. 


JUSrmCATIONS  for  a  national  n^TEREST  WAIVER 


A^anistan 

The  USG  estimates  that  opium  poppy  cultivation  in  Afghanistan,  the 
second  largest  producer  in  the  world,  increased  12  percent  in  1992,  from 
17.190  hectares  in  1991  to  19,470  hectares  in  1992,  potentially  producing 
640  metric  tons  of  opium.  Increases  in  opium  production  in  1992  may 
be  attributed  primarily  to  deteriorating  economic  conditions  which  pressure 
farmers — and  returning  refugees— to  produce  more  opium  for  a  cash  crop. 
Afghan  opium  is  principally  refined  into  heroin  in  illegal  labs  operating 
in  Pakistan's  Northwest  Frontier  Province.  About  20  percent  of  the  heroin 
consumed  in  the  U.S.  comes  from  Southwest  Asia,  particularly  Afghanistan 
and  Pakistan,  while  most  of  the  heroin  exported  from  the  region  is  destined 
for  European  markets. 

In  official  contacts,  the  Government  of  Afghanistan  (GO A)  has  assured 
the  USG  that  it  will  undertake  a  strong  anti-narcotics  policy,  recognizing 
that  it  is  in  the  nation's  own  interest  In  October  1992,  the  GOA  published 
a  decree  establishing  an  hiter-Ministerial  Countemarcotics  Commission  with 
an  initial  mandate  of  formulating  a  national  countemarcotics  strategy.  Rep- 
resentatives from  Afghanistan  participated  in  two  UN  counterdrug  con- 
ferences in  1992.  There  are  indications  that  regional  commanders  in  Afghani- 
stan are  taking  nascent  steps  to  combat  drug  production,  trafficking  and 
abuse.  While  the  signs  are  good,  the  USG  does  not  have  a  diplomatic 
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presence  in  Afghanistan  and  therefore  cannot  accurately  evaluate  Afghani- 
stan's practical  progress  in  implementing  the  1988  UN  Convention,  which 
the  country  ratified  in  1992.  However,  it  appears  that  progress  is  too  limited 
to  warrant  certification. 

Despite  signs  of  interest  in  drug  control,  the  Afghanistan  Government's 
professed  good  intentions  are  hampered  by  poliUcal  instability,  competing 
priorities,  insufficient  resources  and,  most  importantly,  lack  of  authority 
in  the  hinteriand  much  beyond  Kabul.  However,  U.S.  policy  objectives  for 
the  region,  including  Afghan  narcotics  control  and  national  stability,  justify 
a  national  interest  waiver  certification  for  Afghanistan.  If  allowed  to  flourish, 
the  drug  trade  in  Afghanistan  will  threaten  the  country's  move  towards 
democracy,  undermine  the  security  of  surrounding  countries,  and  increase 
the  potential  supply  of  drugs  reaching  the  U.S;  market.  A  national  interest 
waiver  paves  the  way  for  enhanced  U.S.  assistance  to  Afghanistan,  when 
the  timing  is  right,  aid  which  could  help  reestablish  national  stability.  U.S. 
vital  national  interests  in  Afghanistan  outweigh  the  USG's  interest  in  insisting 
upon  full  countemarcotics  cooperation  with  the  GOA  under  current  cir- 
cumstances. 

In  September  1992,  the  USG  concluded  an  agreement  for  a  small  cross- 
border  narcotics  control  project  with  a  non-governmental  organization  in 
Kandahar  province.  The  U.S.  hopes  to  conclude  additional  arrangements 
for  the  provision  of  financial  assistance  to  combat  illegal  drugs  with  the 
central  government  and/or  regional  leaders  and  organizations  when  they 
are  fully  able  to  participate. 

Lebanon 

Lebanon  is  a  major  drug  producing  and  trafficking  country.  In  addition 
to  traditional  hashish  production,  opium  is  cultivated  and  processed  into 
heroin  in  Lebanon,  and  Lebanese  traffickers  have  become  increasingly  in- 
volved in  the  cocaine  trade. 

Since  1976,  Syrian  troops  have  occupied  Lebanon's  Biqa*  Valley,  and 
they  constitute  the  only  formal  security  authority  in  this  area.  Following 
a  harsh  winter  that  destroyed  large  areas  of  the  opium  and  cannabis  crops 
in  the  Biqa'  Valley,  there  were  signs  of  greater  cooperation  between  Syria 
and  Lebanon  to  control  drug  production  and  trafficking  in  the  region.  Syrian 
forces  worked  with  Lebanese  authorities  to  eradicate  remaining  opium  and 
cannabis  culUvation.  and  to  enforce  the  Lebanese  Government's  ban  on 
further  cultivation  of  illicit  crops.  However,  the  area  continued  to  be  a 
major  center  for  processing  heroin. 

The  political  situation  in  Lebanon  continues  to  impede  effective 
countemarcoUcs  efforts  by  the  Lebanese  Government,  and  to  hamper  its 
capacity  to  cooperate  fully  with  the  USG  on  narcotics  control  matters.  It 
is  not  possible  for  the  Lebanese  Government  to  advance  significantly  the 
goals  and  objectives  of  the  1988  UN  Convention  in  any  meaningful  way 
because  it  lacks  control  in  the  Biqa'  Valley. 

Nonetheless,  vital  U.S.  national  interests— in  maintaining  peace  and  stabil- 
ity in  the  region  and  preserving  the  territorial  integrity  of  Ubanon— would 
be  damaged  by  a  weakening  or  collapse  of  the  Lebanese  Government.  These 
vital  national  interests  would  be  placed  at  risk  by  a  cessation  of  U.S.  assist- 
ance, and  this  risk  outweighs  the  USG's  interest  in  insisUng  upon  full 
countemarcotics  cooperation  from  the  Government  of  Lebanon  under  current 
circumstances.  The  United  States  seeks  to  retain  the  flexibility  to  respond 
to  Lebanon's  legitimate  needs  for  economic  and  developmental  assistance. 
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STATEMENTS  IN  SUPPORT  OF  DENIAL  OF  CERTIFICATION 

Burma 

Despite  frequent  public  statements  and  some  law  enforcement  actions, 
tlie  Oovernment  of  Burma  has  not  undertaken  serious  or  sustained 
counternarcotics  efforts  since  1988.  While  estimated  opium  production 
dropped  slightly,  the  drop  was  accounted  for  entirely  by  a  decline  in  an 
area  controlled  by  an  ethnic  insurgency  group  in  acUve  conflict  with  Ran- 
goon. Production  elsewhere  in  the  country  increased  marginally. 

The  Government's  political  and  military  accommodations  with  some  of 
the  insurgent/trafficking  groups  continued,  with  no  indication  of  the  reduced 
opium  reduction  which  the  government  claims  is  the  goal  of  these  arrange- 
ments. Indeed,  these  relaUonships  appear  to  continue  to  facilitate  the  drue 
operations  of  the  armed  traffickers.  Burma  did  enter  into  separate  tripartite 
agreements  with  the  United  Nations  Drug  Control  Program  (UNDCP)  and 
Thailand.  China  and  Uos  for  long-term  narcotics  control  projects.  However 
the  projects  have  yet  to  make  meaningful  progress  and  are  on  such  small' 
scale  that  in  themselves  they  can  only  hope  to  serve  as  models.  Burma 
has  permitted  a  small-scale  opium  yield  survey  by  U.S.  researchers,  but 

tIt™  ^°  ^"'""  ^  commitment  to  conduct  a  baseline  aerial  survey  of  the 
UNDCP  project  areas. 

The  GOB  is  a  party  to  the  1988  UN  Convention,  but  made  reservations 
on  extradition  and  the  submission  of  disputes  to  the  World  Court  The 
GOB  m  January.  1993.  promulgated  a  new  narcotics  law  designed  to  move 
Burma  towards  conformity  with  the  1988  UN  Convention.  The  new  law 
appears  to  meet  several  of  the  goals  and  objectives  of  the  Convention 
but  It  IS  too  soon  to  know  how  the  military  government  will  interpret 
and  enforce  the  new  legislation,  which  will  be  more  significant  than  the 
text  Itself. 

Iran 

The  Government  of  Iran  (GOI)  did  not  cooperate  in  illegal  drug  control 
with  the  United  States  in  1992.  However,  the  GOI  did  engage  in  some 
counternarcotics  arrangements  with  the  UN  and  cooperated  in  some  law 
enforcernent  areas  with  certain  neighboring  countries.  While  the  Iranian 
authorities  made  certain  claims  of  counternarcotics  activity,  the  USG's  infor- 
mation to  confirm  this  activity  is  not  such  that  the  USG  is  able  to  certify 

:u^".^",^T  f  ^"^"^  "•^-  ^^^-  ^°^  ^^  *^«  USG  evaluate  the  extent  to  which 
the  GOI  has  advanced  the  goals  and  objectives  of  the  1988  UN  Convention 
which  It  ratified  in  1992,  but  we  believe  the  extent  is  minimal. 

Iran  is  historically  a  transshipment  point  for  opium  and  heroin  from 
Pakistan  and  Afghanistan  destined  principally  for  Europe.  Although  the 
GOI  maintains  that  opium  poppy  cultivation  has  been  eradicated,  the  USG 
estimates  that  cultivation  continued  at  a  level  of  350  hectares  in  1992 
with  a  potential  opium  yield  between  30  and  70  metric  tons. 
Syria 

Syria  is  a  transit  country  for  illicit  hashish  and  heroin  and  a  suspected 
site  for  refining  of  small  amounts  of  opium  into  heroin.  Following  a  harsh 
winter  that  destroyed  large  areas  of  the  opium  and  cannabis  crops  in  the 
Biqa  Valley,  there  were  signs  of  greater  cooperation  between  Syria  and 
Lebanon  to  control  drug  producUon  and  trafficking  in  the  region.  Syrian 
forces  worked  with  Lebanese  authorities  to  eradicate  remaining  opium  and 
cannabis  cultivation  and  to  enforce  the  Lebanese  Government's  ban  on  further 
cultivation  of  illicit  crops.  However,  the  area  continued  to  be  a  major  center 
for  processing  heroin. 

There  were  continuing  credible  reports  of  involvement  by  Syrian  military 
officials  in  the  drug  trade.  Syria  has  not  taken  effective  measures  to  prevent 
and  punish  the  corruption  of  senior  government  officials  that  facilitates 
production,  processing,  or  trafficking  of  narcotics. 
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The  Synan  Government  did  litUe  to  meet  U.S.  concerns  about  the  involve- 
ment of  Its  officials  in  facilitating  the  Lebanese  drug  trade,  nor  did  it  take 
adequate  steps  to  justify  countemarcotics  certification. 
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This  saction  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docunnents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docke*  No.  92-NI*-«1-AD;  Anwndrrwnt 
39-«532;  AD  93-06-071 

Airworthiness  Directives;  de  Havilland, 
Inc.,  Model  DHC-7,  DHC-6-100,  and 
DHC-»-300  Series  Airplanes 

AGENCV:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Model  DHC-7, 
DHC-a-100.  and  DHC-8-300  series 
airplanes,  that  requires  modification  or 
replacement  of  both  quantity  limiting 
valves  (QLV)  in  the  inboard  nacelles. 
This  amendment  is  prompted  by  a 
report  of  corrosion  found  on  the  QLV 
valve  assembly,  which  prevented  the 
piston  from  stopping  a  discharge  of 
hydraulic  fluid.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the  loss 
of  both  hydraulic  systems  due  to 
depletion  of  hydraulic  fluid. 
DATES:  Effective  May  12.  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  12. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc..  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  FAA.  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue.  Room  202.  Valley  Stream.  New 
York;  of  at  the  Office  of  the  Federal 


Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Danko  Kramar,  Aerospace  Engineer, 
New  York  Aircraft  Certification  Office, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate.  181  South  Franklin  Avenue, 
Room  202,  Valley  Stream.  New  York 
11581;  telephone  (516)  791-6427;  fax 
(516) 791-9024. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Model  DHC-7. 
DHC-8-100.  and  DHC-8-300  series 
airplanes  was  published  in  the  Federal 
Register  on  July  6,  1992  (57  FR  29684). 
That  action  proposed  to  require 
modification  or  replacement  of  both 
quantity  limiting  valves  (QLV)  in  the 
inboard  nacelles. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

One  commenter  requests  that  the 
compliance  time  for  the  proposed 
modification  of  certain  Model  DHC-8- 
100  and  DHC-8-300  series  airplanes  be 
extended  from  the  proposed  1,000  hours 
time-in-service  to  3,000  hours  time-in- 
service.  The  commenter  has  been 
advised  by  the  manufacturer  of  the  QLV 
modification  kits  that  there  may  be  a 
modification  kit  availability  problem.  In 
the  interim,  the  commenter  suggests  that 
the  rule  require  a  QLV  operational 
check  within  1,000  hours  time-in- 
service  after  the  effective  date  of  this 
AD,  and  thereafter  at  intervals  not  to 
exceed  1.000  hours  time-in-service.  The 
commenter  believes  that  these  repetitive 
operational  checks  will  provide  an 
acceptable  level  of  safety  until  the 
QLV's  are  replaced.  The  FAA  does  not 
concur  with  the  commenter's  request  to 
extend  the  compliance  time.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 
not  only  the  degree  of  urgency 
associated  with  addressing  the  subject 
unsafe  condition,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modification 
within  a  maximum  interval  of  time 
allowable  for  all  affected  airplanes  to 
continue  to  operate  without 


compromising  safety.  The  FAA  has 
determined  that  an  ample  number  of 
required  parts  will  be  available  for 
modification  of  the  U.S.  fleet  within  the 
proposed  compliance  period.  The  FAA 
considers  that  the  repetitive  operational 
checks  suggested  by  the  commenter  may 
not  be  suitable  for  all  other  operators. 
However,  under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  the  FAA 
may  approve  requests  for  adjustments  to 
the  compliance  time  if  data  is  submitted 
that  substantiates  that  such  an 
adjustment  would  provide  an  acceptable 
level  of  safety. 

One  commenter  requests  that  the 
phrase  "Prior  to  the  accumulation  of 
1,000  hours  time-in-service  after  the 
effective  date  of  this  AD,"  as  related  to 
the  compliance  time  specified  in 
paragraph  (a)  of  the  proposal,  be  revised 
to  "Within  1,000  hours  time-in-service 
after  the  effective  date  of  this  AD."  The 
commenter  contends  that  the  proposed 
phrase  is  not  incorrect;  however,  such      « 
language  is  usually  reserved  for 
describing  a  threshold  period.  The  FAA 
concurs  that  the  commenter's  suggestion 
would  clarify  the  intended  compliance 
time.  This  language  in  both  paragraph 
(a)  and  paragraph  (b)  of  the  final  rule 
has  been  revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  131  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  5 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$57  per  airplane.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $43,492,  or 
$332  per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
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levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
luider  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    [AmMKtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-06-07  OE  HAVILLAND,  INC.: 

Amendment  39-«532.  Docket  92-NM- 
81-AD. 

ApplicabUity:  Model  DHC-7  series 
airplanes,  serial  numbers  003  through  113, 
inclusive;  Model  DHC-6-102  and  -103  series 
airplanes,  serial  numbers  003  through  321, 
inclusive;  and  Model  DHC-8-301  and  -311 
series  airplanes,  serial  numbers  100  through 
320,  inclusive;  certiHcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  both  hydraulic 
systems  due  to  depletion  of  hydraulic  fluid, 
accomplish  the  following: 

(a)  For  Model  DHC-7  series  airplanes: 
Within  1,000  hours  time-in-service  after  the 
effective  date  of  this  AD,  or  within  6  months 
after  the  effective  date  of  this  AD,  whichever 
occurs  first,  remove  the  existing  Quantity 
Limiting  Valves  (QLV),  from  the  left-  and 
right-hand  inboard  nacelles;  and  modify  or 
replace  them  with  new  QLV,  Modification  7/ 


2610;  in  accordance  with  de  Havilland 
Service  Bulletin  S.B.  7-29-20,  dated  March 
20, 1992. 

(b)  For  Model  DHG-a-102  and  -103  series 
airplanes  and  Model  DHG-8-301  and  -311 
series  airplanes  that  have  accumulated  6,700 
total  hours  time-in-service  or  more  as  of  the 
effective  date  of  this  AD,  or  if  50  months  or 
more  have  passed  since  the  airplane  was 
manufactured  as  of  the  effective  date  of  this 
AD:  Within  1,000  hours  time-in-service  after 
the  effective  date  of  this  AD,  or  within  6 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  remove  the  existing 
QLV  from  the  left-  and  right-hand  inboard 
nacelles;  and  modify  or  replace  them  with 
new  QLV,  Modification  8/1803;  in 
accordance  with  de  Havilland  Service 
Bulletin  SB.  8-29-21,  dated  March  20, 1992. 

(c)  For  Model  DHC-8-102  and  -103  series 
airplanes  and  Model  DHC-8-301  and  -311 
series  airplanes  that  have  accumulated  less 
than  6,700  total  hours  time-in-service  as  of 
the  effective  date  of  this  AD  and  if  less  than 
50  months  have  passed  since  the  airplane 
was  manufactured  as  of  the  effective  date  of 
this  AD:  Prior  to  the  accumulation  of  7,700 
hours  time-in-service  since  the  airplane  was 
manufactured,  or  within  12  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  remove  the  existing  QLV  bom  the  left- 
and  right-hand  inboard  nacelles;  and  modify 
or  replace  them  with  new  QLV,  Modification 
8/1803;  in  accordance  with  de  Havilland 
Service  Bulletin  S.B.  8-29-21,  dated  March 
20, 1992. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t>m  the  New  York  ACO. 

(e)  Special  flight  permits  may  he  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(0  The  removal,  modification,  and 
replacement  shall  be  done  in  accordance 
with  de  Havilland  Service  Bulletin  S.B.  7- 
29-20,  dated  March  20, 1992  (for  Model 
DHC-7  series  airplanes);  or  de  Havilland 
Service  Bulletin  S.B.  8-29-21,  dated  March 
20, 1992  (for  Model  DHC-a-102  and  -103 
series  airplanes  and  Model  DHC-6-301  and 
-311  series  airplanes);  as  applicable.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  de 
Havilland,  Inc.,  Gairatt  Boulevard, 
Downsview,  Ontario  M3K  1Y5.  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  nxHn  202,  Valley  Stream, 


New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  IXl 

(g)  This  amendment  l>ecomes  effective  on 
May  12. 1993. 

Issued  in  Renton,  Washington,  on  April  1, 
1993. 

Dairell  M.  Pederaon, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-8062  Filed  4-9-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239, 270  and  274 
[ReiMM  No*.  33-6988;  IC-19382;  S7-1-90] 
RIN  3235-AD81 

Disclosure  of  Mutual  Fund 
Performance  and  Portfolio  Managers 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule  and  form 

amendments. 

SUMMARY:  The  Commission  is  adopting 
rule  and  form  amendments  under  the 
Securities  Act  of  1933  and  the 
Investment  Company  Act  of  1940  to 
improve  disclosure  of  the  performance 
of  open-end  management  investment 
companies  ("mutual  funds")  in  their 
prospectuses  and  annual  reports  to 
shareholders.  Under  the  amendments,  a 
mutual  fund  is  required  to  include  in  its 
prospectus  or,  alternatively,  in  its 
annual  report  to  shareholders  a 
discussion  of  those  factors,  strategies, 
and  techniques  that  materially  affected 
its  performance  during  its  most  recently 
completed  fiscal  year;  and  a  line  graph 
comparing  its  performance  jo  that  of  an 
appropriate  broad-based  securities 
market  index.  In  addition,  the 
amendments  revise  the  content  and 
format  of  the  condensed  financial 
information  contained  in  the  prospectus 
and  require  disclosure  about  portfolio 
managers.  The  rule  and  form 
amendments  will  provide  investors  with 
additional  information  concerning 
mutual  fund  performance  and  the 
individuals  responsible  for  that 
performance. 

EFFECTIVE  DATE:  July  1, 1993.  This  is  the 
eff'ective  date  for  most  but  not  all 
mutual  funds.  For  the  specific 
applicability  of  the  effective  date  to 
individual  funds,  see  Section  l£.  of  this 
Release. 

FOR  FURTHER  INFORMATION  CONTACT: 
With  respect  to  the  amendments 
generally.  Martha  H.  Piatt.  Senior 
Attorney,  or  Robert  E.  Plaze,  Assistant 
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Director.  (202)  272-2107.  Office  of 
Disclosure  and  Adviser  Regulation;  with 
respect  to  the  revisions  to  Uie 
condensed  financial  inforrnation. 
Lawrence  A.  Friend,  Chief  Accountant, 
(202)  272-2106,  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington,  DC  20549. 

SyPPLEMCNTARY  MFORMATmN:  The 
Securities  and  Exchange  Commission 
("Commission")  today  is  adopting 
amendments  to: 

(1)  Form  N-IA  (17  CFR  239.15A. 
274.11A),  the  registration  form  used  by 
open-end  management  investment 
companies  ("funds"  or  "mutual  funds") 
to  register  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  BOe-1 
et  seq.)  ("1940  Act")  and  to  register 
securities  under  the  Securities  Act  of 
1933  (15  U.S.C.  77a  et  seq.)  ("1933 
Act"),  that:  (a)  Revise  substantially  the 
condensed  financial  information 
contained  in  the  prospectus;  (b)  require 
disclosure  about  the  person(s)  primarily 
responsible  for  the  day-to-day 
management  of  the  fund's  portfolio;  and 
(c)  require  a  fund  to  provide  in  its 
prospectus  or,  alternatively.  Its  annual 
report  to  shareholders:  (i)  A  discussion 
of  those  factors,  strategies,  and 
techniques  that  materially  affected  its 
performance  during  the  period  of  the 
report;  (ii)  a  line  graph  comparison  of  its 
performance  to  that  of  an  appropriate 
broad-based  securities  market  index 
over  the  last  ten  years;  and  (iii)  related 
information  about  the  impact  of 
maintaining  guaranteed  distributions; 

(2)  Form  N-14  (17  CFR  239.23)  to 
reflect  the  new  disclosure  item  in  Form 
N-IA;  and 

(3)  Rule  34b-l  under  the  1940  Act  (17 
CFR  270.34b-l)  to  exclude  performance 
information  included  in  periodic  reports 
to  shareholders  from  certain  of  the  rule's 
requirements. 

TABLE  OF  CONTENTS 

L  Discussion 

A.  Financial  Highlights 

B.  Portfolio  Managers 

C  Management's  Discussion  of  Fund 
Performance . 

1.  Disclosure  Document 

2.  Narrative  Discussion  of  Fund 
Performance 

3.  Index  Q)mp>arison 

4.  Disclosure  Ragardiog  Maintenance  of 
Fixed  Distribution  Levels 

5.  Money  Market  Funds 
D.  Miscellaneous 

1.  Sales  Literaturo 

2.  Form  N-14 
B.  Date  of  EffBctiveoess 

1.  Prospectuses 

2.  Annual  Reports 
U.  Cost/Beaafit  Analysis 
HI.  RegulatMy  Flexibility  Act  AnalysU 


IV.  Text  of  Final  Rule  and  Form 

Amendments 
Appendix:  Sample  Perforaiance  Graph 

I.  Diacussion 

On  January  8, 1990,  the  Commission 
issued  a  release  proposing  amendments 
to  Form  N-lA  (Proposing  Release").* 
The  proposals  were  designed  to  improve 
disclosure  made  to  mutual  fund 
investors  in  three  areas  by:  (i)  Revising 
and  simplifying  the  per  share  table;  (ii) 
requiring  disclosure  about  persons  who 
contribute  significantly  to  the 
investment  advice  relied  on  by  the  fund 
(the  "portfolio  manager");  and  (iii) 
providing  investors  with  a 
"management's  discussion  and 
analysis"  of  investment  performance 
that  would  give  fimd  management  an 
opportunity  to  explain  the  fund's 
investment  results  ("Management's 
Discussion  of  Fund  Performance"  or 
"Management's  Discussion").  In 
response  to  the  proposed  amendments, 
the  Commission  received  669  comment 
letters,  617  of  which  were  from 
individual  investors. 

The  Commission  has  decided  to  adopt 
the  proposed  amendments  and  related 
rule  changes,  modified  to  reflect  many 
of  the  comments  received.  These  revised 
disclosure  requirements  will  give 
investors  more  information  upon  which 
to  evaluate  the  performance  of  mutual 
funds  and  the  individuals  responsible 
for  that  performance. 

A.  Financial  Highlights 

The  Commission  proposed  substantial 
revisions  to  the  condensed  financial 
information  ("per  share  table") 
contained  in  mutual  fund  prospectuses 
to  shorten  and  simplify  the  table.  In 
addition,  the  Commission  proposed 
adding  to  the  table  a  line  showing  the 
fund's  total  return  during  each  of  the 
reported  periods.  Most  commenters  who 
addressed  this  proposal  endorsed  these 
changes.  One  commenter  proposed 
organizing  the  data  in  a  manner  that 
will  permit  investors  to  trace  more 
easily  the  operating  performance  of  the 
fund  on  a  per  share  basis  from  the 
fund's  beginning  net  asset  value  to  its 
ending  net  asset  value  so  that  they  may 
understand  the  sources  of  changes.'  The 
revised  format  in  which  these  proposals 
are  being  adopted  is  based  on  5ie 
recommendations  of  that  commenter.' 


'  Investment  Company  Act  Rel.  No.  17294  (Jan.  S. 
1990)  |5J  FR  1460  (Jan  16. 1990)1  (File  No.  S7-1- 
90).  The  commant  letters,  a*  tvell  at  two  commeol 
suDimariat  prepared  by  the  CominisMoa  staff,  an 
available  tot  public  iotpeciioo  and  copying  at  tha 
Commisuoo'i  Public  Rsfereaca  Room. 

'See  Lattar  from  T.  Rowe  Price  AssociaiM  (o 
lonathan  G.  Kalz  (Mar.  14,  1990).  File  No.  S7-l-eo. 

*ln  addition,  the Comaitsion  U  addii« an 
instruction  to  tha  laUe  exsmptiag  mooey  marlist 


The  table  is  substantially  the  same  as 
one  contained  in  recent  amendments  to 
Form  N-2,  the  registration  form  for 
closed-end  investment  companies,  and 
is  called  "Financial  Highlights."  * 

B.  Portfolio  h4anagers 

The  proposed  amendments  to  Form 
N-IA  would  have  added  a  new  Item 
5(c)  to  require  prospectus  disclosure 
about  all  persons  who  significantly 
contribute  to  the  investment  advice 
relied  on  to  manage  the  fund's  portfolio. 
The  Commission  received  667  comment 
letters,  most  of  which  were  from 
individual  investors  supporting  the 
proposed  disclosure  requirement. 
Industry  commenters  argued  that  the 
scope  of  any  new  disclosure 
requirement  should  be  more 
circumscribed  than  the  Commission's 
proposal. 

After  considering  the  comments 
received,  the  Ck)mmission  has 
determined  to  modify  the  proposed  item 
to  identify  more  clearly  the  individuals 
that  must  be  named  in  response  to  the 
item  and  to  narrow  its  scope  somewhat. 
As  adopted.  Item  5(c)  requires  a  fund  to 
disclose  the  name  and  title  of  the  person 
or  persons  employed  by  or  associated 
with  the  fund  or  its  adviser  "who  are 
primarily  responsible  for  the  day-to-day 
management  of  the  fund's  portfolio." 

The  item  is  substantially  the  same  as 
Item  9. I.e.  of  Form  N-2,  as  recently 
amended.'  As  in  the  case  of  Item  9.1.c. 
if  all  investment  decisions  for  a  fund  are 
made  by  a  cximmittee  and  no  person(s) 
is  primarily  responsible  for  miaking 
recommendations  to  that  committee,  no 


fund*  from  the  roquirement  to  state  their  portfoUo 
turnover  rates.  See  Instruction  13  lo  Item  3. 
Although  not  previously  exempled.  money  market 
hinds,  in  effect,  had  nol  been  required  to  respond 
to  this  item  t>ecaute  it  instructed  funds  lo  omit  from 
the  caiculalioD  any  tecurity  thai  matured  witlun 
one  year  Until  1991,  subslanlially  all  secunlies 
held  by  mooey  market  funds  matured  within  one 
year.  In  1 991 ,  the  Commission  amendod  rule  2*-7 
lo  lengthen  li>e  permilled  maximum  maturity  of 
•ecunlies  held  by  money  market  funds  lo  397  days 
(13  months)  and.  in  certain  cases.  762  days  (2S 
months)  if  the  security  is  a  Government  security. 
See  Rule  2a-7(c)(2)  (17  CFR  270  2»-7(cK2))  and 
Investment  Company  Act  Rel.  No  18005  (Fab.  20, 
1991)  (56  FR  8113  (Feb.  27.  1991))  Money  market 
funds  could  therefore  have  been  required  lo 
respond  to  this  item.  This  instruction,  which 
codifies  a  no-action  position  taken  by  the  Division 
of  Investment  Managameot  in  Invastmaol  Company 
Institute  (pub.  avail.  Aug.  6.  1991).  makas  dear  that 
these  funds  are  exempt 

*  Investment  Company  Act  Rel.  No.  19115  (Nov. 
20.  1992)  (57  FR  56626  (Dec  1.  1992))  (-'Release 
19115").  The  differences  in  Ihe  financial  hi^ighu 
tables  in  Forms  N-IA  and  N-2  result  from 
functional  differences  between  these  t)-pes  of  fuiuls 
(e.g^  closed-end  funds  issue  senior  securities),  la 
addition,  the  Commission  has  revised  the  captions 
in  Ihe  table  slightly  from  tiiose  adopted  in  Form  N- 
2.  Closed-eod  funds  may  use  Ihe  modified  captions 
in  ttieir  prospectuses. 

»ld. 
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individuals  need  be  identiBed  by  the 
fund."  However,  Item  5(c)  contains  an 
additional  instruction,  which  states  that 
its  requirements  do  not  apply  to  money 
market  hinds  and  index  hinds.'  Money 
market  hinds  have  been  excluded 
because  they  must  meet  the  risk-limiting 
conditions  of  rule  2a-7  under  the  1940 
Act  (17  CFR  270.2a-7),  which 
constrains  the  role  of  the  portfolio 
manager."  Index  funds,  which  have  as 
their  investment  objective  replicating 
the  performance  of  a  specified  securities 
index,  have  been  excluded  because  the 
portfolio  management  of  such  funds  is 
largely  mechanical.  However,  an  "index 
plus"  fund,  which  has  as  its  objective 
out-performing  the  performance  of  a 
specified  fund  index,  would  be  required 
to  respond  to  the  item  since  its  portfolio 
manager  would  have  to  make 
investment  decisions  that  go  beyond 
replicating  the  performance  of  the 
index. 

Funds  are  required  to  update  their 
prospectuses  to  disclose  material 
changes  subsequent  to  the  effective  date 
of  the  registration  statement  or  any  post- 
effective  amendment.  This  updated 
disclosure  usually  would  be  set  forth  in 
a  prospectus  supplement  or  "sticker" 
that  is  filed  with  the  Commission  and 
delivered  to  investors.'  Several 
commenters  expressed  concern  that  the 
new  portfolio  manager  disclosure 
requirement  would  impose  burdensome 
updating  requirements  when  the 
portfolio  manager  changed.  Several  of 
these  commenters  app>eared  to  interpret 
the  proposal  to  require  disclosure  about 
a  potentially  large  group  of  advisory 
personnel.  As  discuSvSed  above,  the  new 
item,  as  adopted,  addresses  this 
concern. 


*  See  Item  5(c),  Instruction  2.  This  exception  is 
very  narrowly  drawn  and  is  not  applicable  to  a 
committee  that  merely  ratifles  the  decisions  of  a 
portfolio  manager  or  estabhshes  broad  strategies 
foUowed  by  a  portfolio  manager.  This  provision  was 
also  included  in  the  recent  amendments  to  Form  N- 
2.  See  Investment  Company  Act  Rel.  No.  19115  at 
Sec.  II.3..  Item  9. 

'  Instruction  3. 

'Rule  2»-7  is  the  exemptive  rule  used  by  most 
money  market  funds  to  maintain  a  stable  net  asset 
value.  All  money  market  funds  are  sub)ect  to  certain 
risk-limiting  conditions,  e.g.,  they  may  only  invest 
in  short-term,  dollar-denominated  debt  securities 
having  minimal  credit  risks,  and  their  average 
portfolio  maturity  may  not  exceed  90  days.  See 
Investment  Company  Act  Rel.  No.  18005.  supra 
note  3. 

*Tbe  "sticker"  would  be  Tiled  in  accordance  with 
nile  497  under  the  1933  Act  (17  CFR  270.497).  In 
addition  to  updating  by  a  sticker,  fund  prospectuses 
may  be  updated  by  a  post-effective  amendment  to 
a  fund's  registration  statement.  Under  rule  48S(b), 
post-effective  amendments  that  currently  are 
eligible  to  be  filed  under  paragraph  (b)  will 
continue  to  be  so  eligible,  notwithstanding  the 
addition  of,  or  changes  to.  Information  provided  in 
response  to  Item  S(c). 


In  addition,  several  commenters 
believed  that  the  portfolio  manager 
disclosure  would  obligate  funds  to  make 
additional  mass  mailings  of  stickers  to 
fund  shareholders.  Consistent  with 
current  requirements,  the  fund 
prospectus,  stickered  to  reflect  a  change 
in  the  portfolio  manager,  would  be 
delivered  to  new  investors  in  a  fund. 
New  investors  would  include  any 
current  fund  shareholder  who  is 
acquiring  new  fund  shares  through 
additional  cash  purchases  (other  than 
through  a  dividend  reinvestment  plan 
but  including  shares  purchased  through 
an  automatic  cash  investment  plan).'" 
So  long  as  the  current  fund  shareholder 
previously  received  the  fund's 
prospectus,  only  the  sticker  need  be 
delivered."  Current  shareholders  who 
are  not  new  fund  investors  could 
receive  the  sticker  in  the  fund's  next 
regular  mailing.  Of  course,  a  fund  is  free 
to  send  the  sticker  to  all  fund 
shareholders  in  an  additional  mailing. 

C.  Management's  Discussion  of  Fund 
Performance 

In  the  Proposing  Release,  the 
Commission  requested  comment  on  two 
alternative  approaches  to  a 
Management's  Discussion  requirement. 
Alternative  I  would  have  required  a 
fund  to  discuss  and  analyze  its  previous 
fiscal  year's  performance  and  the 
techniques  used  to  achieve  that 
performance  in  light  of  the  fund's 
investment  objectives.  Alternative  II 
would  have  required  a  fund  to  compare 
its  total  return  to  that  of  an  appropriate 
securities  index  over  specified  time 
periods.  Either  alternative  would  have 
required  a  fund  that  has  a  formal  or 
informal  policy  of  maintaining  a 
specified  level  of  distributions  to 
discuss  the  effects  that  the  policy  has 
had  on  the  fund's  investment  strategies 
and  per  share  net  asset  value  during  the 
previous  fiscal  year.  In  addition,  the 
Commission  requested  comment  on 
whether  the  Management's  Discussion 
should  combine  elements  of  both 
alternatives. 

Individual  investor  commenters 
overwhelmingly  favored  the 
Management's  Discussion  proposals, 
citing  the  value  of  the  information  in 
understanding  fund  performance.  Many 
investors  wrote  that  they  did  not  believe 
mutual  funds  currently  provide 
sufficient  information  to  permit 
investors  readily  to  evaluate  fund 


investment  results.  Most  commenters 
representing  the  mutual  fund  industry 
objected  to  elements  of  both 
alternatives.  They  cited  the  subjective 
judgments  that  a  fund  would  have  to 
make  in  either  analyzing  its 
performance  or  selecting  a  securities 
index  as  their  principal  objections  to  the 
proposal. 

Chie  industry  commenter,  along  with 
a  majority  of  the  individual  investors, 
argued  that  the  alternatives  should  be 
combined.  Thi«  commenter  believed 
that  implementing  both  proposals 
would  obligate  a  fund  to  discuss  its 
performance  record,  reference  a 
standard  against  which  its  investment 
results  may  be  evaluated,  and  provide 
an  explanation  if  the  results  diverged 
from  that  standard.  The  Commission 
agrees,  and  is  adopting  an  approach  that 
combines  features  of  both  alternatives, 
as  explained  in  greater  detail  below. 

1.  Disclosure  Document 

The  proposed  amendments  to  Form 
N-IA  would  have  required  that  the 
Management's  Discussion  be  in  either 
the  prospectus  or,  if  the  annual  report 
is  incorporated  by  reference  into  the 
prospectus,  in  the  annual  reports  to 
shareholders.'^  In  response  to 
comments,  the  Commission  is  retaining 
the  alternatives  but  is  not  requiring  that 
an  annual  report  containing  the 
Management's  Discussion  be 
incorporated  by  reference  into  the 
prospectus, '^  So  that  new  or  prospective 
investors  may  avail  themselves  of  this 
new  disclosure,  the  Commission  is 
requiring  a  fund  that  places  the 
Management's  Discission  information 
in  its  annual  report  to  disclose  in  its 
prospectus  that  its  annual  report 
contains  additional  performance 
information  that  will  be  made  available 
upon  request  and  without  charge.'^ 

2.  Narrative  Discussion  of  Fund 
Performance 

As  proposed.  Alternative  I  would 
have  required  a  separate  discussion  and 


'°If  a  sales  load  is  deducted  from  reinvested 
dividends,  the  dividends  reinvested  are  treated  the 
same  as  additional  cash  purchases.  Investment 
Company  Act  Rel.  No.  6480  (May  10, 1971)  (36  FR 
9627  (May  27, 1971)). 

'^  Securities  Act  Rel.  No.  5965  (Oct.  4, 1978)  (43 
FR  52022  (Nov.  8, 1978)).  at  note  8. 


"The  proposals  would  have  required  that  a  copy 
of  the  annual  report  either  precede  or  accompany 
delivery  of  the  prospectus. 

"The  Commission  anticipates  that,  as  a  result, 
most  funds  will  place  the  Management's  Discussion 
in  their  annual  reports.  Accordingly,  the 
Commission  is  not  adopting  proposed  amendments 
to  rule  48S(b)  under  the  1933  Act,  which  would 
have  permitted  post-effective  amendments 
containing  the  information  required  by  new  Item 
5A  to  be  eligible  for  immediate  effectiveness  under 
that  rule. 

'''A  new  Part  C  item  also  requires  a  fund  that 
elects  to  Include  the  Management's  Discussion  in 
its  annual  report  instead  of  its  prospectus  to 
undertake  in  its  registration  statement  to  provide 
the  annual  report  without  charge  to  any  recipient 
of  its  prospectus  who  requests  the  information.  See 
new  Item  32(c)  of  Part  C  of  Form  N-1  A. 
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analysis  by  management  of  the  fund's 
performance  during  its  most  recently 
completed  fiscal  year  In  light  of  its 
investment  objectives.  Specifically, 
Alternative  I  would  have  required  each 
fund  to:  (i)  Identify  and  evaluate  those 
factors  that  materially  affected  its 
performance;  (ii)  evaluate  the 
effectiveness  of  significant  investment 
techniques  and  strategies  used  to  pursue 
the  fund's  investment  objectives;  and 
(iii)  describe  any  material  effects  that 
those  techniques  and  strategies  had  on 
the  fund's  total  return  for  its  last  fiscal 
year. 

Mutual  fund  industry  commenters 
objected  that  the  proposal,  as  drafted, 
would  require  a  "self-appraisal"  by 
management  of  its  own  past 
performance.  They  argued  that  this  is 
unrealistic  because  fund  investment 
objectives  do  not  specify  "performance 
targets"  or  "quantifiable  goals"  against 
which  a  fund  can  measure  its 
performance. 

The  Investment  Company  Institute 
("IQ")  recommended  language  that 
would  eliminate  the  self-evaluative 
aspects  of  the  proposal  and  would 
simply  call  for  a  discussion  of  those 
factors,  strategies,  and  techniques  that 
materially  affected  the  fund's 
performance  during  its  most  recently 
completed  fiscal  year."  The 
Commission  is  adopting  the  IQ's 
suggested  language  substantially  as 
recommended.  Item  5A(a)  does  not 
obligate  funds  to  evaluate  the 
effectiveness  of  the  strategies  and 
techniques  they  employed  to  achieve 
their  performance,  nor  does  it  require 
funds  to  assess  the  extent  to  which  they 
attained  their  investment  objectives. 
Rather,  the  item  requires  funds  to 
explain  what  happened  during  the 
previous  fiscal  year  and  why  it 
happened.  The  narrative  must  describe 
what  techniques  or  strategies,  within  the 
fund's  investment  objectives  and 
limitations,  management  used  that, 
together  with  market  conditions  and 
events,  resulted  in  the  performance  of 
the  fund. 

3.  Index  Comparison 

As  proposed.  Alternative  II  would 
have  required  a  fund  to  compare  its 
performance  to  that  of  an  appropriate 
securities  market  index.  The 
Commission  is  adopting  an  index 
comparison  reporting  requirement 
similar  to  that  proposed,  but  is  requiring 
that  the  index  comparison  be  provided 
in  the  format  of  a  line  graph.'*  This 


"  S«e  Le«er  from  tha  lO  to  loiuthan  C.  Katz 
(Mar.  12.  1990).  File  No.  S7-1-90. 

"Registrants  Hiing  the  Management's  Discussion 
GO  the  CoimniMion's  EJoctronJc  Dau  Catbaring. 


format  is  similar  to  the  format  recently 
adopted  b^  the  Commission  to  be 
included  in  the  disclosure  of  executive 
compensation  under  the  1933  Act  and 
the  Securities  Exchange  Act  of  1934  (15 
U.S.C  78a  et  seqV  The  graph  is 
designed  to  permit  a  comparison  of  the 
performance  of  the  fund  with  "the 
market."  and  to  put  the  narrative 
disciission  into  perspective.  A  sample 
graph  appears  as  an  appendix  to  this 
release. 

A  number  of  industry  commenters 
said  that  comparing  an  immanaged. 
expense- free  index  to  a  managed. 
expense-bearing  fund  would  be 
inappropriate.  "The  line  graph  assumes 
portfolios  that  have  been  assembled 
before  beginning  the  measuring  periods 
and  thus  need  not  reflect  acquisition 
costs.  As  the  Commission  explained  in 
the  proposing  release,  an  actively 
managed  portfolio  will  have  transaction 
and  other  costs,  including  advisory  fees, 
which  must  be  appropriately  reflected 
in  performance  as  the  costs  of  managing 
a  portfolio.  An  index  adjusted  for  such 
fees  and  expenses  would  not  be  an 
objectively  maintained  benchmark  and 
would  penalize  low-cost  funds  vis-a-vis 
high-cost  funds.'" 

Commenters  pointed  out  what  they 
viewed  as  significant  differences 
between  funds  and  recognized  indexes. 
However,  as  several  commenters 
acknowledged,  it  is  common  practice  for 
funds  to  include  index  comparisons  in 
their  annual  reports  and  sales  literature. 
To  this  extent,  the  adoption  of  this 


Analysis  and  Retrieval  rEDGAR'T  Systeo)  should 
refer  to  paragraphs  (a)  through  (c)  of  rule  3(H  under 
ReguUtion  S-T  ll7  CFR  232.304  (aKc))  and  the 
EDGAR  Filer  Manual  for  the  rules  and  technical 
requiremenu  related  to  the  filiog  of  graphic 
material  on  the  EDGAR  System  The  information 
contained  in  the  line  graph  would  be  described  la 
the  electronically  suboiitled  document,  preferably 
through  the  use  of  a  chart  that  would  provide  for 
each  of  the  data  poinu  on  the  graph  {i.e..  the 
beginning  of  each  of  the  ten  years),  the  account 
value  of  the  investment  in  the  registrant,  and  the 
investmaol  in  the  index.  The  paper  version  would, 
of  course,  contain  the  required  line  graph. 

"Securities  Exchange  Act  Rel.  No.  31327  (Oct. 
16. 1992)  (57  FR  48125  (Oct.  21.  1992))  Investment 
companies  were  excepted  from  these  requiremenu 
bec«uae  their  management  is  usually  performed 
externally.  Id.  at  Section  I. 

"Accordingly.  Instruction  7  to  Item  5A(b) 
provides  that  the  securities  market  index  may  not 
be  adjusted  to  reflect  fund  expenses.  The  line  graph 
for  funds  that  serve  as  underlying  investment 
vehicles  for  unit  investment  trusts  offering  periodic 
payment  plans  and  those  organized  as  insurance 
company  separate  accounts  offering  variable 
insurance  contracts  will  not  reflect  trust  (separate 
account)  expenses.  These  funds  should  prominently 
disdose  that  the  line  graph  does  not  reflect  trust 
(separate  account)  expenses.  In  contrast,  separate 
accounts  may  not  advertise  underlying  fund 
performance  unless  accompanied  by  separate 
account  performance  which  reflects  separate 
account  expenses  Investment  Company  Act  Ret 
No.  16245  (Feb  2.  ]98«)  (53  FR  3868  (Feb.  10. 
1968)).  Sec.  II.7. 


disclosure  requirement  is  a  codification 
of  the  disclosure  practices  of  some 
funds.  Moreover,  comparisons  are 
widely  used  by  investment 
profe^ionals  in  evaluating  the 
performance  of  mutual  funds,  and  are 
frequently  used  in  the  mutual  fund 
industry  as  a  means  of  measuring  the 
compensation  of  portfolio  managers 
and.  in  some  cases,  investment  advisers 
to  mutual  funds.  If  a  fund  believes  that 
the  comparison  is  inapposite  in  ways 
that  are  not  readily  apparent,  it  should 
discuss  these  differences  in  the 
narrative  portion  of  the  Management's 
Discussion. 

Some  fund  commenters  argued  that 
the  diversity  of  funds  and  their  range  of 
investment  strategies  make  selecting  an 
index  difficult.  Item  5A(b)  gives  a  fund 
considerable  flexibility  in  selecting  a 
broad-based  index  that  it  believes  best 
reflects  the  market(s)  in  which  it 
invests. 

Instructions  to  Item  5A(b)  provide 
funds  with  guidance  in  creating  the  line 
graph.  The  instructions  for  the  line 
measuring  fund  performance  generally 
follow  the  instructions  in  Item  22  of 
Form  N-1 A  for  the  calculation  of  fund 
total  return  used  in  fund  advertisements 
and  sales  literature.'*  The  graph  must 
assume  a  $10,000  hypothetical 
investment  and  reflect  all  fund 
expenses,  sales  loads,  and  any  account 
fees.» 

Item  5A(b)  requires  that  a  broad-based 
securities  market  index,  such  as  the  S*P 
500,  the  Nikkei  Index,  or  the  Lehman 
Corporate  Bond  Index  be  used  in  the 
graphic  comparison.  The  Commission 
has  chosen  to  require  funds  to  use  a 
broad-based  index  in  order  to  provide 
investors  with  a  benchmark  for 
evaluating  fund  performance  that 


"Two  instructions  address  issues  regarding  the 
computation  of  fund  performance  which  have  been 
addressed  by  the  Division  of  Investment 
Managemani  tn  the  context  of  mutual  fund 
advert isaments  and  sales  literature.  Instruction  5 
provides  that,  if  the  fund  has  not  been  in  operation 
during  each  of  the  ten  fiscal  yearsrthe  fund  may 
commence  the  line  graph  at  either  the  «fff>ctive  date 
of  iu  registration  sUtemant  under  the  1933  Ad  or 
the  date  it  commenced  operations,  i.e..  began  to 
invest  its  assets  in  accordance  with  its  investment 
ob|ectives.  provided  that  thai  dale  is  subsequent  to 
the  effective  date  of  the  regislralion  slalenienl.  See 
The  Fairmont  Fund  Trust  (pub.  avail.  Dec  9.  1988). 
note  1.  Instruction  6  provides  that  in  certain 
circnmstances.  the  fund  may  eliminate  performance 
prior  to  the  date  the  current  investment  adviser 
began  to  provide  advisory  services  lo  the  fund.  See 
Investment  Trust  of  Boston  Funds  (pub  avail.  Apr 
13. 1989)  and  Unified  Funds  (pub.  avail.  Apr.  23, 
1991). 

"Instruction  4(c)  provides  guidance  as  lo  tha 
appropriate  method  for  allocating  (lal  dollar 
account  fees  [e.g..  SI  00)  among  series  of  a  series 
fund,  and  Is  taken  from  Instruction  21(e)  to  Item 
3(a)  of  Form  N-4.  the  registration  form  used  by 
insurance  company  separate  actxmnts  offering 
variable  annuity  contracts.  (17CFR  274.11c.) 
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affords  a  greater  basis  for  comparability 
than  a  narrow  index  would  afford.^' 

Several  commenters  iirged  the 
Commission  to  permit  peer  group 
comparisons  for  all  funds.  They  argued 
that  an  investor  wants  to  know  how  his 
or  her  fund  performed  in  comparison 
with  other  funds  having  similar 
investment  objectives.  The  Commission 
has  not  adopted  this  approach.  The 
index  comparison  requirement  is 
designed  to  show  how  much  value  the 
management  of  the  fund  added  by 
showing  whether  the  fund  "out- 
performed" or  "under-performed"  the 
market,  and  not  so  much  whether  one 
fund  "out- performed"  another."  A  fund 
could  underperform  a  relevant  market, 
while  nevertheless  comparing  favorably 
with  its  peers.  In  addition  to  the 
comparison  required  (with  a  broad- 
based  index),  the  Commission  is  urging 
funds  to  compare  their  performance 
with  other,  more  narrowly-based 
indexes.  In  addition,  a  registrant  may 
compare  its  performance  to  an 
additional  broad-based  index  or  non- 
securities  index,  such  as  the  Consumer 
Price  Index,  provided  that  the 
comparison  is  not  set  forth  in  a 
misleading  manner.^' 

Instruction  7  places  general 
limitations  on  the  kind  of  index  that  can 
be  used.  To  prevent  a  conflict  of  interest 
from  arising,  the  index  must  be  created 
and  administered  by  an  organization 
that  is  not  an  afHliated  person  of  the 
fund,  its  adviser  or  principal 
imderwriter,  unless  the  index  is  widely 
recognized  and  used.^*  In  the  latter  case, 
the  potential  for  conflict  is  diminished 
because  the  index  is  used  for  purposes 
other  than  as  a  benchmark  against 
which  to  measure  fund  performance. 

Item  5A(b)  permits  funds  to  change 
indexes,  provided  certain  conditions  are 
met.  Instruction  12  requires  that  funds 
explain  the  reasons  for  any  change  and 
include  the  previously  used  index 
comparison  in  the  Management's 
Discussion  in  which  the  new  index  first 
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appears. 

Item  5A(b)  requires  that,  within  or 
contiguous  to  the  graph,  funds  include 


"  A  broad-tMsed  index  is  one  that  provides 
Investors  with  a  performance  indicator  of  the 
overall  applicable  stock  or  bond  markets,  as 
appropriate.  An  index  would  not  be  considered  to 
be  broad-based  if  it  is  composed  of  securities  of 
firms  in  a  particular  industry  or  group  of  related 
industries. 

''The  average  annual  total  return  figures  that  are 
required  to  be  within  or  contiguous  to  the  line 
graph  will  provide  a  basis  for  comparing  one  fund 
to  another.  See  discussion  of  Item  SA(b)  below. 

"See  Item  SA(b),  Instruction  8. 

**The  term  "afTiliated  person"  is  defined  in 
section  2(aH3)  of  the  1940  Act  (15  U.S.C.  80a- 
2(a)(3)). 

''Both  indexes  must  cover  the  entire  lO-year 
period  during  the  transition  yew. 


their  average  annual  total  return  for  the 
one,  five  and  ten  year  periods  ending  on 
the  last  day  of  the  most  recently 
completed  fiscal  year  calculated  in 
conformance  with  Item  22  of  Form  N- 
lA.  These  are  the  "standardized"  total 
return  figures  used  in  advertisements 
and  sales  literature.'"  This  information 
will  assist  investors  in  comparing  the 
performance  of  different  fimds.  Finally, 
the  line  graph  must  be  accompanied  by 
a  statement  that  past  performance  is  not 
predictive  of  future  performance. 

4.  Disclosure  Regarding  Maintenance  of 
Fixed  Distribution  Levels 

As  proposed.  Item  5A(c)  requires  each 
fund  that  has  a  policy  or  practice  of 
maintaining  a  specified  level  of 
distributions  to  its  shareholders  to 
report  what  impact  that  policy  had  on 
the  fund's  investment  strategies  and  per 
share  net  asset  value  during  its  last 
fiscal  year.  Commenters  generally 
believed  that  this  information  would 
help  investors  better  appreciate  the 
extent  to  which  the  strategies  used  to 
maintain  a  particular  distribution  level 
affected  the  value  of  their  investments. 

While  the  other  requirements  of  new 
Item  5A  concentrate  on  overall  fund 
performance,  this  requirement  focuses 
on  how  the  fund  sustained  its 
distribution  rate  and  any  consequent 
changes  in  per  share  net  asset  value. 
From  a  fund's  response  to  this 
disclosure  requirement,  the  investor 
should  have  a  clearer  picture  of  whether 
the  fund  had  to  distribute  capital,  as 
well  as  profits,  to  maintain  its 
distribution  rate. 

5.  Money  Market  Funds 

Money  market  funds  would  be 
exempt  from  the  Management's 
Discussion  requirement.  The  problems 
that  the  Management's  Discussion 
requirement  seeks  to  address  with 
respect  to  investor  understanding  of 
performance  do  not  appear  to  exist  with 
respect  to  money  market  funds.  Of 
course,  money  market  funds  retain  the 
option  of  providing  investors  with  a 
discussion  of  their  performance, 
including  illustrative  line  graphs. 


D.  Miscellaneous 

1.  Sales  Literature 

As  proposed,  the  Commission  is 
adopting  technical  amendments  to  rule 
34b-l."  Among  other  things,  the  rule 
requires  performance  information  in 
sales  literature  to  be  reasonably  current, 
and  thus  periodically  updated  so  that 
the  performance  data  is  not  stale."  The 
amendments  exclude  from  the  updating 
requirements  performance  information 
contained  in  periodic  reports  to 
shareholders.^ 

2.  Form  ^4-14 

Form  N-14  is  the  registration  form 
used  by  investment  companies  to 
register  under  the  1933  Act  securities  to 
be  issued  in  mergers  and  other  forms  of 
business  combination.  The  Commission 
is  amending  Item  5(a)  of  Form  N-14  to 
require  that  security  holders  voting  on 
(or  consenting  to)  a  merger  or  other 
business  combination  be  furnished  with 
the  Management's  Discussion 
information  required  by  Item  SA.***  The 


"Rule  34b-l  requires  that  sales  literature 
containing  performance  information  include  the 
same  uniformly-computed  average  annual  total 
retiim  Hgures  required  by  rule  482  under  the  1933 
Act  to  be  included  in  advertisements  containing 
performance  information.  Rule  34b-l  provides  an 
exception  for  reports  to  shareholders,  including 
annual  reports,  that  contain  performaixze  data 
covering  only  the  period  of  the  report.  See 
Proposing  Release  at  Section  n.B.3(d).  The 
Commission  is  amending  rule  34b-l.  See 
discussion  infra  at  Section  D.l  of  this  Release. 


'''Rule  34l>-l  excludes  annual  reports  to 
shareholders  under  section  30(d)  of  the  1940  Act 
that  contain  only  performance  data  for  the  period 
of  the  report.  In  Investment  Company  Act  Rel.  No. 
16254  (Feb.  2.  1988)  (53  FR  3868  (Feb.  10.  1988)) 
at  n.  39  the  Commission  stated  that  inclusion  of 
financial  statements  (including  the  per  share  table) 
in  an  annual  report  does  not  trigger  the  uniform 
disclosure  provisions  of  rule  34b-l.  The  addition  of 
total  return  figures  to  the  per  share  table  (now, 
financial  highlights)  in  response  to  amended  Item 
3(a)  will  not  trigger  the  provisions  of  rule  34b-l 
provided  that  the  figures  are  given  no  special 
prominence  from  the  other  data  in  the  table. 

"  A  note  to  rule  34b-l  provides  that  the 
currentness  provisions  of  paragraph  (f)  of  rule  482 
(17  CFR  230.482(0)  also  apply  to  sales  literature. 
Thus,  all  performance  information  in  sales 
literature  must  be  as  current  as  practicable 
considering  the  type  of  investment  company  and 
the  media  through  which  the  advertising  will  be 
conveyed,  but  total  return  is  updated  only 
quarterly.  The  staff  has  interpreted  these  provisions 
to  require  quarterly  updating  of  any  performance 
information  in  sales  literature. 

"In  addition,  and  as  proposed,  the  Commission 
is  adding  a  sentence  to  the  note  to  rule  34l>-l 
clarifying  that  the  currentness  provisions  apply 
from  the  date  of  distribution  of  sales  literature  and 
not  from  the  date  of  submission  for  publication.  The 
Commission  is  also  revising  rule  34b-l  to  correct 
a  drafting  error  in  Release  18005,  supra  note  3, 
which,  among  other  things,  amended  rute  34t>-l  to 
require  that  money  market  fund  sales  literature 
include  the  legend  required  by  paragraph  (a)(7)  of 
rule  482  under  the  1933  Ad  (17  CFR  230.482(aK7)). 
Paragraph  (aM7)  requires  a  money  market  fund  to 
disclose  that  an  investment  in  the  fund  is  not 
insured  by  the  U.S.  government  and  that  there  can 
be  no  assurance  that  the  fund  will  maintain  a  stable 
net  asset  value.  Unintentionally,  this  requirement 
was  limited  to  money  market  fund  sales  literature 
containing  performance  information.  To  correct 
this,  the  rule  has  been  redrafted  into  two  sections — 
paragraph  (a),  which  applies  to  all  money  market 
fund  sales  literature,  and  paragraph  (b),  which  only 
applies  to  sales  literature  containing  performance 
information. 

'"Item  5  of  Form  ^4-l4,  as  amended,  requires  that 
the  Management's  Discussion  information  must  be 


Federal  Register  /  Vol.  58.  No.  68  /  Monday.  April  12.  1993  /  Rules  and  Regulations 


19055 


Management's  Discussion  must  be 
included  in  the  prospectus  delivered  in 
connection  with  such  a  transaction, 
unless  the  prospectus  is  accompanied 
by  an  annual  report  to  shareholders 
containing  the  Management's 
Discussion  information." 

E.  Date  of  Effectiveness 

The  Commission  is  staggering  the  date 
when  the  amendments  adopted  today 
will  become  effective  to  coincide,  to  the 
extent  possible,  with  the  annual 
updating  of  registration  statements  and 
the  distribution  of  new  annual  reports  to 
shareholders. 

1.  Prospectuses 

The  amendments  to  Form  N-IA 
regarding  (i)  disclosure  of  portfolio 
managers,  (li)  financial  hi^lights,  and 
(iii)  Management's  Discussion  for  those 
funds  that  elect  to  include  a 
Management's  Discussion  in  their 
prospectuses  will  become  effective  in 
the  following  manner.  For  funds  whose 
registration  statements  become  effective 
on  or  after  July  1.  1993.  or  a  series 
added  by  post-effective  amendment  that 
becomes  effective  on  or  after  July  1. 
1993.  the  revisions  are  effective  for 
prospectuses  used  on  or  after  that  date. 
For  funds  with  fiscal  years  ending  on 
February  28,  these  revisions  will 
become  effective  on  July  1. 1993.  as  to 
prospectuses  used  on  or  after  that  date. 
the  date  on  which  their  post-effective 
amendments  ordinarily  must  become 
effective.  For  all  other  funds,  today's 
revisions  will  become  effective  upon 
use  of  any  prospectus  contained  in  any 
post-effective  amendment  filed  on  July 
1. 1993  or  thereafter." 

2.  Annual  Reports 

Funds  that  have  included  or  intend  to 
include  a  Management's  Discussion  in 
their  annual  reports  must  do  so  in  any 
annual  report  first  distributed  to 
shareholders  on  or  after  July  1, 1993. 
Funds  must  use  the  new  financial 
highlights  in  all  annual  reports 
distributed  on  or  after  July  1. 1993. 

Funds  should  note,  however,  that, 
under  Instruction  5(b)  to  new  Item  5A, 


provided  for  the  acquiring  fund  and  Item  6  (which 
cross-references  Item  5)  requires  the  Management's 
Discussion  to  be  provided  for  the  acquired  hind. 

"  Although  the  CoDimission  is  not  amending 
Form  N-14  in  any  further  respect,  because  Fonn  N- 
14  cross-references  items  of  Form  N-IA.  the 
adoption  of  amendmenU  to  Form  N-1 A  revising  the 
condensed  flnancial  information  and  requiring 
disclosure  of  portfolio  managers  will  require  the 
same  additional  disclosure  in  registration 
statements  Tiled  on  Form  14-14. 

"These  are  the  same  effectiveness  provisions  that 
were  used  when  Form  N-1  A  was  revised  to  require 
a  fee  table  in  mutual  fund  prospectuses.  See 
Investment  Company  Act  Rel.  No.  16244  (Feb  1 
1988)  (53  FR  3192  (Feb.  4.  1988)). 


a  newly  registered  fund  (or  series)  will 
not  have  to  include  a  Management's 
Discussion  in  the  annual  report  unless 
the  report  contains  audited  financial 
statements  covering  a  period  of  at  least 
six  months." 

II.  Cost/Benefit  Analysis 

Several  commenters  raised  concerns 
that  the  form  and  rule  amendments  as 
proposed  could  result  in  additional 
costs  for  funds  which  may  be  passed  on 
to  investors.  The  Commission  has 
modified  the  amendments  to  reflect 
many  of  these  concerns.  The 
Commission  has  narrowed  the  scope  of 
the  item  requiring  identification  of 
portfolio  managers,  which  will,  in  turn, 
reduce  the  costs  of  updating;  reduced 
the  need  to  update  information  in 
annual  reports;  and  simplified  the 
narrative  portion  of  the  Management's 
Discussion.  The  Commission  also 
considered  the  cost  of  satisfying  the 
Management's  Discussion  requirements 
generally  and  concluded  that  significant 
expenses  will  not  be  incurred  because 
the  information  required  is  readily 
available  to  funds  and  is  of  a  type 
generally  considered  by  a  fund's  board 
in  connection  with  deciding  whether  to 
renew  the  advisory  contract.  Moreover, 
the  Commission  believes  that  the  costs 
of  the  amendments  adopted  today  are 
outweighed  by  the  benefits  to  investors 
of  receiving  the  additional  disclosure. 

in.  Regulatory  Flexibility  Act  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C. 
603.  was  published  in  Investment 
Company  Act  Release  No.  17294.  No 
comments  were  received  on  this 
analysis.  The  Commission  has  prepared 
a  Final  Regulatory  Flexibility  Analysis, 
a  copy  of  which  may  be  obtained  by 
contacting  Martha  H.  Piatt,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549. 

rv.  Text  of  Final  Rule  and  Form 
Amendments 

List  of  SubjecU  in  17  CFR  Parts  239, 
270, 274 

Investment  Companies,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  amending 
chapter  II,  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 


"  The  Commission  does  not  expect  the 
information  required  by  new  Hem  3(d)  of  Form  N- 
lA  to  be  inducted  in  the  prospectus  of  a  fund  until 
the  fund's  annual  report  contains  the  new 
disclosures. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

1.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.Q  77f.  77g.  77h.  77j,  77s. 
77SSS.  78c.  78/.  78m.  78n.  78o{d).  78w(a), 
78W(d),  79e.  79f.  79g.  79).  79/.  79m.  79n.  79q. 
79t.  80a-8.  808-29.  80a-30  and  80a-37, 
unless  otherwise  noted. 
•         •         •         •         • 

2.  By  revising  paragraph  (a)  of  Item  5 
of  Form  N-14  in  §  239.23  to  read  as 
follows: 

Note:  Form  N-14  will  not  appear  in  the 
Code  of  Federal  Regulations. 

S  239.23    Form  M-1 4,  for  the  registration  of 
SKuritiM  iaaiMd  in  busir>«s«  combination 
transaction*  by  Invastmant  companiM  and 
businass  davaiopmant  companias. 

Form  N-14 


Item  5.  Information  About  the  Registrant 

(a)  if  the  Registrant  is  an  open-end 
management  Investment  company,  furnish 
the  information  required  by  Items  3,  4  (a)  and 
(b).  5,  5A.  6  (a),  (c).  (d).  (e).  (f),  and  (g).  and 
7  through  9  of  Form  N-1  A  under  the  1940 
Act,  provided,  however,  that  the  information 
required  by  Item  5A  may  be  omitted  if  the 
prospectus  is  accompanied  by  an  annual 
report  to  shareholders  containing  the 
information  otherwise  required  by  Item  5A; 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

3.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  80a-37. 
80a-39.  unless  otherwise  noted; 

•         •         •         •         • 

4.  By  revising  §  270.34b-l  to  read  as 
follows: 

§  270.34b-1    Sales  literature  deemed  to  be 
misleading. 

Any  advertisement,  pamphlet, 
circular,  form  letter,  or  other  sales 
literature  addressed  to  or  intended  for 
distribution  to  prospective  inve.stors 
that  is  required  to  be  filed  with  the 
Commission  by  section  24(b)  of  the  Act 
(15  U.S.C.  80a-24(b))  ("sales  literature") 
shall  have  omitted  to  state  a  fact 
necessary  in  order  to  make  the 
statements  made  therein  not  materially 
misleading  unless  the  sales  literature 
includes  the  information  specified  in 
paragranhs  (a)  and  (b)  of  this  section. 

(a)  Sales  literature  for  a  money  market 
fund  shall  contain  the  information 
required  by  paragraph  (a)(7)  of  §  230.482 
of  this  chapter; 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  section,  any  sales  literature 
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containing  investment  company  f238.15A    Form  M-1A,  ragtetratlon 

performance  data  shall  also  include:  *****?*"*  ?lf??"  ""^  managamaot 

Wmr^t     J.    1                  •     J  L  InvMtment  companiai< 
The  disclosure  required  by 

paragraph  (a)(6)  of  §230.482  of  this  f274.11A    Form  M-1  A.  registration 

chapter;  and  statement  of  op«n-er>d  management 

(ii)  The  following  additional  •nve.tmwit  companies. 

performance  data,  which  shall  meet  Note:  Form  N-IA  will  not  appear  in  the 

with  the  currentness  requirements  of  ^ode  of  Federal  Regulations. 

paragraph  (f)  of  §  230.482  of  this  6.  By  revising  paragraph  4  of  General 

chapter:  Instruction  F  of  Form  N-lA  (§§  239.15A 

(A)  Except  in  the  case  of  a  money  "i^  274.11A)  to  read  as  follows: 
market  fund,  the  total  return  Forai  N-IA 

information  required  by  paragraph  (e)(3)  •        •        •        •        • 

of  §  230.482  of  thi«  chapter.  General  Instnictions 

(B)  In  the  case  of  sales  literature  •        •        •        •        • 

containing  a  quotation  of  yield  or  other  „  „            ,   _         ••„... 

.;,.„;i.>,  «.:!,#„?; „^\,„  .„  l^'  Documents  Comprising  Registration 

similar  quotation  purporting  to              ,  Statement  or  Amendment     * 

demonstrate  the  income  earned  or  •        •        •        •        • 

distributions  made  by  the  company,  a  ^   »       .  ^^ 

quoUHon  of  current  yield  specJSJIb,  .^^aS'S^o'S'JlKand.r.n.y 

paragraph  (e)(1)  of  §  230.482  of  this  ^yie  1940  Act  shall  consist  of  the  facing  sheet 

chapter,  or.  in  the  case  of  a  money  of  the  Form,  responses  to  all  items  of  Parts 

market  fund,  paragraph  {d)(l)  of  A  and  B  except  Items  l,  2,  3  and  5A  of  Part 

§  230.482  of  this  chapter;  and  A  thereof,  responses  to  all  Items  of  Part  C 

(c)mfl«c^  of  sales  m.™.u«  rAX;;?;,",i51SdniS!.'S;i*rdL'i 

containing  a  quota  ion  of  tax  equivalent  other  documente  which  are  required  or 

yield  or  other  similar  quotation  which  the  Registrant  may  file  as  part  of  the 

purporting  to  demonstrate  the  tax  registration  statement. 

equivalent  of  income  earned  or  •        •        •        •        • 

distributions  made  by  the  company,  a  7.  By  amending  Item  3  of  Form  N-1 A 

quotation  of  tax  equivalent  yield  (§§  239.15A  and  274.11  A)  by  revising 

specified  by  paragraph  (e)(2)  and  paragraph  (a)  and  by  adding  new 

current  yield  specified  by  paragraph  paragraph  (d)  to  read  as  follows: 

(e)(1)  of  §  230.482  of  this  chapter,  or.  in  p^j^j  f^^j^ 

the  case  of  a  money  market  fund,  •        •        •        •        • 

paragraph  (d)(1)  of  §  230.482  of  this 

chapter.  Item  3.  Condenaed  Financial  Infonnation 

(2)  The  requirements  specified  in  M  Furnish  the  following  infomiation  for 

paragraph  (b)(1)  of  this  section  shall  not  '*>?  Registrant,  or  for  the  Registrant  and  its 

apply  to  any  quarterly,  semi-annual  or  |,"'r'*S!^?;,'=?!S^''?^'fif '. P^^^"^.'" 

.'''^  •' 1  „    •'_/.      1     -^i.   ij            J  Rule  fr-03  17  CFR210.&-031  of  Regulation 

annual  report  to  shareholders  under  ^^                                           ** 

section  30  of  the  Act  1 15  U.S.C.  80a-29). 

containing  performance  data  for  a  Financial  Highlights 

period  commencing  no  earlier  than  the  (Introduction) 

first  day  of  the  period  covered  by  the  Net  Asset  Value.  Beginning  of  Period 

report.  Income  From  Investment  Operations 

Note:  Sales  literature  (except  that  of  a  Net  Investment  Income 

money  market  fund)  containing  a  quotation  '^^  ^.V^'J,'"  ^»»«»  onSecunt.es  fboth 

of  yield  or  tax  equivalent  yield  must  also  ?«''f  ?  '^^,  ""'^'^L.    .• 

contain  the  total  return  infonnation.  In  the  ^°'^'  '^"""  Investment  Operations 

case  of  sales  literature,  the  currentness  ^^^s  Distributions 

provisions  apply  from  the  date  of  distribution  Dividends  (from  net  investment  income) 

and  not  the  date  of  submission  for  Distributions  (from  capital  gains) 

publication.  Returns  of  Capital 

Total  Distributions 
Net  Asset  Value,  End  of  Period 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

5.  The  authority  citation  for  part  274 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C  80a-l  et  seq..  unless 
otherwise  noted. 


Total  Beturn 

Batios/ Supplemental  Data 

Net  Assets,  End  of  Period 
Ratio  of  Expenses  to  Average  Net  Assets 
Ratio  of  Net  Income  to  Average  Net  Assets 
Portfolio  Turnover  Rate 

/nsfrucfjons: 

General  Instructions 

1 .  Briefly  explain  the  nature  of  the 
infomiation  contained  in  the  table  and  its 


source.  The  auditor's  report  as  to  the 
financial  highlights  need  not  be  included  in 
the  prospectus.  Note  that  the  auditor's  report 
is  contained  elsewhere  in  the  registration 
statement,  specify  its  location,  and  state  that 
it  can  be  obtained  t>y  shareholders. 

2.  Present  the  infonnation  in  comparative 
columnar  form  for  each  of  the  last  ten  fiscal 
years  of  the  Registrant  (or  for  the  life  of  the 
Registrant  and  its  immediate  predecessors,  if 
less)  but  only  for  periods  subsequent  to  the 
effective  date  of  Registrant's  1933  Act 
registration  statement.  In  addition,  present 
the  information  for  the  period  between  the 
end  of  the  latest  fiscal  year  and  the  date  of 
the  latest  balance  sheet  or  statement  of  assets 
and  liabilities.  Where  the  period  for  which 
the  Registrant  provides  Hnancial  highlights  is 
less  than  a  full  fiscal  year,  the  ratios  set  forth 
in  the  table  may  be  annualized,  but  the  fact 
of  this  annualization  must  be  disclosed  in  a 
note  to  the  table. 

3.  List  per  share  amounts  at  least  to  the 
nearest  cent.  If  the  offering  price  Is  expressed 
in  tenths  of  a  cent  or  more,  then  state  the 
amounts  in  the  table  in  tenths  of  a  cent. 
Present  the  information  using  a  consistent 
number  of  decimal  places. 

4.  Make,  and  indicate  in  a  note, 
appropriate  adjustments  to  reflect  any  stock 
split  or  stock  dividend  during  the  period. 

5.  If  the  investment  adviser  has  been 
changed  during  the  period  covered  by  this 
item,  indicate  the  date(s)  of  the  change(s)  in 
a  note. 

6.  The  financial  highlights  for  at  least  the 
latest  five  fiscal  years  must  be  audited  and 
must  so  state. 

Per  Share  Operating  Performance 

7.  Derive  net  investment  income  data  by 
adding  (deducting)  the  increase  (decrease) 
per  share  in  undistributed  net  investment 
income  for  the  period  to  (firom)  dividends 
from  net  investment  income  per  share  for  the 
period.  The  increase  (decrease)  may  be 
derived  by  comparing  the  per  share  figures 
obtained  by  dividing  undistributed  net 
investment  mcome  at  the  beginning  and  end 
of  the  period  t>y  the  number  of  shares 
outstanding  on  those  dates.  Other  methods 
may  be  acceptable,  but  should  be  explained 
briefly  in  a  note  to  the  table. 

8.  The  amount  shown  at  the  Net  Cains  or 
Losses  on  Securities  caption  is  the  balancing 
figure  derived  from  the  other  figures  in  the 
statement.  The  amount  shown  at  this  caption 
for  a  share  outstanding  throughout  the  year 
may  not  agree  with  the  change  in  the 
aggregate  gains  and  losses  in  the  portfolio 
securities  for  the  year  because  of  the  timing 
of  sales  and  repurchases  of  Registrant's 
shares  in  relation  to  fluctuating  market 
values  for  the  portfolio. 

9.  For  any  distributions  made  from  sources 
other  than  net  investment  income  and  capital 
gains,  state  the  per  share  amounts  thereof 
separately  at  the  Returns  of  Capital  caption 
and  note  the  nature  of  the  distributions. 

10.  In  the  Net  Asset  Value.  End  of  Period 
caption,  use  the  net  asset  value  for  the  end 
of  each  period  for  which  information  is  being 
provided. 

Total  Return 

11.  When  calculating  "total  return" 


Federal  Regirter  /  Vol.  58.  No.  68  /  Monday,  April  12.  1993  /  Rules  and  RegulaUons 


19057 


(a)  assume  an  initial  investment  made  at 
the  net  asset  value  last  calculated  on  the 
business  day  before  the  first  day  of  each 
fiscal  year; 

(b)  assume  all  dividends  and  distributions 
by  the  Registrant  are  reinvested  at  the  price 
stated  in  the  prospectus  on  the  reinvestment 
dates  during  the  year.  i.e..  total  return  must 
reflect  any  sales  load  charged  upon 
reinvestment  of  dividends; 

(c)  assume  a  redemption  at  the  price  last 
calculated  on  the  last  business  day  of  each 
fiscal  year; 

(d)  do  not  reflect  sales  loads  or  account 
fees,  but  if  the  Registrant  charges  sales  load 
or  account  fees,  note  that  they  are  not 
reflected  in  total  return;  and 

(e)  for  a  period  less  than  a  full  fiscal  year, 
annualize  {but  do  not  compound)  the  total 
return  and  disclose  the  annualization  in  a 
note  to  the  table. 

Batios/Supplemental  Data 

12.  Compute  "average  ne»  assets"  based  on 
the  value  of  the  net  assets  determined  no  less 
frequently  than  the  end  of  each  month. 

13.  A  Registrant  (or  a  series  of  a  Registrant) 
that  is  a  money  market  fiind  may  omit  the 
portfolio  turnover  rate. 

14.  Compute  the  portfolio  turnover  rate  as 
follows: 

(a)  divide  (A)  the  lesser  of  purchases  or 
sales  of  portfolio  securities  for  the  particular 
fiscal  year  by  (B)  the  monthly  average  of  the 
value  of  the  portfolio  securities  owned  by  the 
Registrant  during  the  fiscal  year.  Calculate 
the  monthly  average  by  totalling  the  values 
of  portfolio  securities  as  of  the  beginning  and 
end  of  the  first  month  of  the  fiscal  year  and 
as  of  the  end  of  each  of  the  succeeding  eleven 
months  and  dividing  the  sum  by  13; 

(b)  exclude  from  both  the  numerator  and 
the  denominator  all  securities,  including 
options,  whose  maturities  or  expiration  dates 
at  the  time  of  acquisition  were  one  year  or 
loss.  Include  all  long-term  securities, 
including  long-term  U.S.  Government 
securities.  Purchases  include  any  cash  paid 
upon  the  conversion  of  one  portfolio  security 
into  another  and  the  cost  of  rights  or 
warrants.  Sales  include  net  proceeds  of  the 
sale  of  rights  or  warrants  and  net  proceeds  of 
portfolio  securities  that  have  been  called  or 
for  which  payment  has  been  made  through 
redemption  or  maturity; 

(c)  if  during  the  fiscal  year  the  Registrant 
acquired  the  assets  of  another  investment 
company  or  of  a  personal  holding  company 
m  exchange  for  its  own  shares,  exclude  from 
purchases  the  value  of  securities  so  acquired, 
and,  from  sales,  all  sales  of  such  securities 
made  following  a  purchase-of-assets 
transaction  to  realign  the  Registrant's 
portfolio.  Appropriately  adjust  the 
denominator  of  the  portfolio  turnover 
computation,  and  disclose  the  exclusions  and 
adjustments;  and 

(d)  include  in  purchases  and  sales  any 
short  sales  that  the  Registrant  intends  to 
maintain  for  more  than  one  year  and  put  and 
call  options  with  expiration  dates  more  than 
one  year  from  the  date  of  acquisition.  Include 
proceeds  from  a  short  sale  in  the  value  of  the 
portfolio  securities  sold  during  the  period; 
include  th«  cost  of  covering  a  short  sale  in 
the  value  of  portfolio  securities  purchased 


during  the  period.  Include  premiums  paid  to 
purchase  options  in  the  value  of  portfolio 
securities  purchased  during  the  reporting 
period;  include  premiums  received  from  the 
sale  of  options  in  the  value  of  the  portfolio 
securities  sold  during  the  period. 
•         •         •         •         • 

(d)  If  the  information  called  for  by  Item  5A 
is  not  included  in  the  prospectus,  disclose 
that  further  information  about  the 
performance  of  the  Registrant  is  contained  in 
the  Registrant's  annual  report  to  shareholders 
which  may  be  obtained  without  charge. 


8.  By  redesignating  current  paragraphs  (c), 
(d).  (e),  and  (0  of  Item  5  of  Form  N-lA 
(§§239.15A  and  274.11  A)  as  paragraphs  (d). 
(e).  (f),  and  (g),  and  adding  a  new  paragraph 
(c)  and  Item  5A  to  read  as  follows: 
Form  N-IA 


Item  5.  Management  of  the  Fund 
*         •         •         •         • 

(c)  Disclose  the  name  and  title  of  the 
person  or  persons  employed  by  or  associated 
with  the  Registrant's  investment  adviser  (or 
the  Registrant)  who  are  primarily  responsible 
for  the  day-to-day  management  of  the  fund's 
portfolio  and  disclose  the  length  of  time  that 
each  person  has  been  primarily  responsible 
and  each  person's  business  experience 
during  the  past  five  years. 

Instructions 

1.  In  responding  to  this  item,  it  is  sufficient 
to  provide  information  about  the  person  (or 
persons)  who  serves  as  the  Registrant's 
portfolio  manager,  whether  or  not  subject  to 
the  oversight,  approval  or  ratification  of  a 
committee. 

2.  In  the  event  that  the  organizational 
arrangements  of  the  investment  adviser  (or 
the  Registrant,  if  internally  managed)  require 
that  all  investment  decisions  be  made  by  a 
committee,  and  no  person(s)  is  primarily 
responsible  for  making  recommendations  to 
that  committee,  the  Registrant  may  state  that 
fact  in  lieu  of  identifying  the  committee 
members, 

3.  Registrants  that  are  money  market  funds 
or  whose  investment  objectives  involve 
replicating  the  performance  of  an  index  are 
not  required  to  respond  to  this  item. 

•  •  •  •         • 

Item  5A.  Management's  Discussion  of  Fund 
Performance 

For  all  registrants  other  than  money  market 
fejnds,  unless  the  information  called  for  by 
this  item  is  contained  in  the  annual  report  of 
the  Registrant: 

(a)  Briefly  discuss  those  factors,  including 
the  relevant  market  conditions  and  the 
investment  strategies  and  techniques  pursued 
by  the  Registrant's  investment  adviser,  that 
materially  affected  the  performance  of  the 
Registrant  during  the  most  recently 
completed  fiscal  year 

(b)  Provide  a  line  graph  comparing  the 
initial  account  value  and  subsequent  account 
values  at  the  end  of  each  of  the  most  recently 
completed  ten  fiscal  years  of  the  Registrant, 
assuming  a  $10,000  investment  in  the 
Registrant  at  the  beginning  of  the  first  fiscal 


year,  to  the  same  investment  over  the  same 
periods  in  an  appropriate  broad-based 
securities  market  index.  In  a  table  placed 
within  or  contiguous  to  the  graph,  provide 
the  company's  average  annual  total  returns 
for  the  one.  five,  and  ten  year  periods  ended 
on  the  last  day  of  the  most  recent  fiscal  year 
computed  in  accordance  with  Item  22(b)(i). 
Accompany  the  graph  with  a  statement  that 
past  performance  is  not  predictive  of  future 
performance. 

Instructions 


In  preparing  the  line  graph  comparison: 
1.  Computation: 

(a)  Assume  that  the  initial  investment  was 
made  at  the  public  offering  price  last 
calculated  on  the  business  day  before  the  first 
day  of  the  first  fiscal  year. 

(b)  Base  subsequent  account  values  on  the 
net  asset  value  of  the  Registrant  last 
calculated  on  the  last  business  day  of  the  first 
and  each  subsequent  fiscal  year. 

(c)  Calculate  the  final  account  value  by 
assuming  the  account  was  closed  and 
redemption  was  at  the  price  last  calculated 
on  the  last  business  day  of  the  most  recent 
fiscal  year. 

(d)  If  the  Registrant  requires  a  minimum 
initial  investment  of  more  than  SlO.OOO,  base 
the  line  graph  on  initial  investment  of  the 
minimum  amount. 

2.  Sales  Load.  Reflect  sales  load  (or  any 
other  fees  charged  at  the  time  of  purchasing 
shares  or  opening  an  account)  by  beginning 
the  line  graph  at  the  amount  that  actually 
would  be  invested,  i.e.,  a  dollar  amount 
below  $10,000.  Assume  that  the  maximum 
sales  load  (and  other  charges  deducted  from 
payments)  is  deducted  from  the  initial 
$10,000  investment.  In  the  case  of  a 
Registrant  that  charges  a  deferred  sales  load 
(or  other  amounts  at  redemption  or  upon 
closing  of  an  account),  assume  the  deduction 
of  the  maximum  deferred  sales  load  (or  other 
charges)  that  would  be  applicable  for  a 
complete  redemption  that  received  the  price 
last  calculated  on  the  last  business  day  of  the 
most  recent  fiscal  year. 

3.  Dividends  and  Distributions.  Assume  all 
dividends  and  distributions  by  the  Registrant 
are  reinvested  at  the  price  stated  in  the 
prospectus  on  the  reinvestment  dates  during 
the  period,  i.e..  total  return  must  reflect  any 
sales  load  charged  upon  reinvestment  of 
dividends  and/or  distributions. 

4.  Account  Fees.  Reflect  all  recurring  fees 
that  are  charged  to  all  accounts. 

(a)  For  any  account  fees  that  vary  with  the 
size  of  the  account,  assume  a  $10,000 
account  size. 

(b)  If  recurring  fees  charged  to  shareholder 
accounts  are  paid  other  than  by  redemption 
of  fund  shares,  they  should  be  appropriately 
reflected. 

(c)  In  the  case  of  a  series  company,  reflect 
an  annual  account  fee  by  allocating  the  fee 
among  the  series  in  the  following  manner: 
Divide  the  total  amount  of  account  fees 
collected  during  the  year  by  the  total  average 
net  assets  of  the  series,  multiply  the  resulting 
percentage  by  the  average  account  value  for 
each  series  and  reduce  the  value  of  each 
hypothetical  account  at  the  end  of  each  fiscal 
year  during  which  the  account  fee  was 
charged. 
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5.  New  Registrants. 

(a)  A  new  Registrant  (or  a  new  series)  is  not 
required  to  include  the  information  specified 
by  this  item  in  its  prospectus  (or,  in  the  case 
of  a  Registrant  that  opts  to  include  the 
information  in  the  annual  report,  its  annual 
report]  unless  the  Statement  of  Additional 
Information  (or  annual  report)  contains 
audited  financial  statements  covering  a 
period  of  at  least  six  months. 

(b)  If  the  Registrant's  registration  statement 
under  the  Securities  Act  of  1933  has  not  been 
effective  (or,  in  the  case  of  a  series,  the 
Registrant  has  not  offered  shares  of  the  series 
to  3ie  public)  for  ail  of  the  ten  year  periods, 
begin  the  line  graph  either  on  (a)  the  date  the 
registration  statement  became  effective  (or 
the  Registrant  began  to  offer  shares  of  the 
series),  or  (b)  the  date  the  Registrant  (or 
series)  commenced  op>erations,  i.e..  began  to 
invest  its  assets  in  accordance  with  its 
investment  objectives,  provided  such  date  is 
subsequent  to  the  date  the  Registrant's 
registration  statement  became  effective. 

6.  New  Advisers.  If  the  Registrant  has  not 
had  the  same  investment  adviser  during  the 
previous  ten  fiscal  year  periods,  the 
Registrant  may  begin  the  line  graph  on  the 
date  the  ourent  adviser  began  to  provide 
advisory  services  to  the  fund,  provided  that 
(a)  neither  the  current  adviser  nor  any 
affiliate  is  or  has  been  in  "control"  of  the 
previous  adviser  as  that  term  is  defined  in 
Section  2(a)(9)  of  the  Investment  Company 
Act  (15  U.S.C.  80a-2(a)(9));  (b)  the  current 
adviser  employs  no  officer  of  the  previous 
adviser  or  employees  of  the  previous  adviser 
who  were  responsible  for  providing 
investment  advisory  or  pmrtfblio  management 
services  to  the  company;  and  (c)  the  graph  is 
accompanied  by  a  statement  explaining  that 
previous  periods  during  which  the  fund  was 


advised  by  another  investment  adviser  are 
not  shown. 

7.  Appropriate  Index.  For  purposes  of  this 
item,  an  "appropriate  broad-l>ased  securities 
marliet  index"  must  be  one  that  is 
administered  by  an  organization  that  is  not 
an  affiliated  person  of  the  Registrant,  its 
investment  adviser  or  principal  underwriter, 
unless  the  index  is  widely  recognized  and 
used.  The  securities  index  must  be  adjusted 
to  reflect  reinvestment  of  dividends  on 
securities  in  the  index,  but  not  the  expenses 
of  the  Registrant. 

8.  Use  of  Additional  Indexes.  In  addition 
to  the  required  comparison  to  a  broad-based 
index,  registrants  are  urged  to  comp»are  their 
performance  to  other  more  narrowly-based 
indexes  which  reflect  the  market  sectors  in 
which  they  invest.  In  addition,  a  registrant 
may  compare  its  performance  to  an 
additional  broad-based  index,  or  to  a  non- 
securities  index,  e.g.,  the  Consumer  Price 
Index,  provided  that  the  comparison  is  not 
set  forth  in  a  misleading  manner. 

9.  Other  Periods.  The  line  graph  may  cover 
earlier  fiscal  years  and  may  compare  the 
ending  values  of  interim  periods,  e.g., 
monthly  or  quarterly  ending  values,  provided 
that  those  periods  are  subsequent  to  the 
effective  date  of  the  Registrant's  registration 
statement  under  the  1933  Act. 

10.  Scale.  The  axis  of  the  graph  measuring 
dollar  amounts  may  be  constructed  using 
either  a  linear  or  logarithmic  scale. 

11.  Series  Companies.  Treat  each  series  as 
a  separate  Registrant  for  purpose  of  this  item. 

12.  New  Indexes.  If  the  Registrant  selects  a 
different  index  £rom  an  index  used  in  the  line 
graph  for  the  immediately  preceding  fiscal 
year,  explain  the  reason  (s)  for  the  change  and 
also  compare  the  Registrant's  annual  change 
in  the  value  of  an  investment  in  a 


hypothetical  shareholder  account  with  that  of 
both  the  newly  selected  index  and  the  index 
used  in  the  line  graph  for  the  immediately 
preceding  fiscal  year. 

(c)  Discuss  the  impact  that  any  policy  or 
practice  as  to  the  maintenance  of  a  specified 
level  of  distributions  to  shareholders  had  on 
investment  strategies  of  the  company  and  per 
share  net  asset  value  during  the  company's 
last  fiscal  year. 

Instruction 

In  responding  to  Item  5A(c),  discuss  the 
extent  to  which  its  distribution  policy 
resulted  in  distributions  of  capital. 

9.  By  amending  Item  32  of  Form  N- 
lA  (§§  239.15A  and  274.11A)  by  adding 
paragraph  (c)  to  read  as  fallows: 
Form  N-IA 


Item  32.  Undertaliings 


(c)  if  the  information  called  for  by  Item  5A 
is  contained  in  the  latest  annual  report  to 
shareholders,  an  undertalting  to  furnish  each 
person  to  whom  a  prospectus  is  delivered 
with  a  copy  of  the  Registrant's  latest  annual 
report  to  shareholders,  upon  request  and 
without  charge. 
•         *         •         •         * 

Dated:  April  6, 1993. 

By  the  Commission. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

Note:  The  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CPR  Part  1 
[T.D.  8473J 
RIN1545-AO04 

Inclusion*  In  Income  of  Lessees  of 
Passenger  Automobiles  and  Lessees 
of  Listed  Property  Other  Than 
Automobiles 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Temporary  and  final 

regulations. 

SUMMARY:  This  document  contains 
temporary  and  final  regulations  relating 
to  the  treatment  of  lessees  of  luxury 
automobiles  and  other  listed  property. 
The  rules  in  the  final  regulations  are 
currently  contained  in  temporary 
regulations,  parts  of  which  were 
published  on  April  12, 1990,  and  expire 
within  three  years  of  their  issuance. 
These  regulations  affect  lessees  who 
lease  luxury  automobiles  and  other 
listed  property  and  provide  them  with 
guidance  concerning  the  amount  to  be 
included  in  gross  income  on  account  of 
the  lease. 

DATES:  These  regulations  are  effective 
on  January  1, 1987,  and  apply  to  listed 
property  first  leased  after  December  31, 
1986. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  P.  Harvey,  (202)  622-3110  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  1.280F-7T  of  the  temporary 
Income  Tax  Regulations  was  first 
published  in  the  Federal  Register  as 
T.D.  8218  in  53  PR  29880  (August  9, 
1988)  in  response  to  changes  to  section 
280F  of  the  Internal  Revenue  Code 
(Code)  made  by  the  Tax  Reform  Act  of 
1986.  These  changes  lowered  the  dollar 
limitations  imposed  by  section  280F(a) 
on  the  depreciation  for  automobiles  and 
changed  the  recovery  periods  used  in 
determining  depreciation  deductions  for 
listed  property.  The  temporary 
regulations  were  amended  by  T.D.  8298 
in  55  FR  13808  (April  12. 1990). 

Section  280F  limits  depreciation 
deductions  for  passenger  automobiles 
and  certain  "listed  property."  In  the 
case  of  leased  property,  the  depreciation 
limitation  does  not  apply,  but  there  is 
an  equivalent  reduction  in  the  lessee's 
tax  benefits.  The  temporary  regulations 
implement  the  rules  relating  to  leased 
property  by  requiring  lessees  to  include 
in  gross  income  an  amount  substantially 


equivalent  to  the  limitation  on 
depreciation  and  providing  rules  for 
computing  this  amount. 

The  provisions  of  the  temporary 
regulations  were  published  as  a  notice 
of  proposed  rulemaking  in  57  FR  2862 
(January  24, 1992).  No  comments  were 
received  on  the  proposed  regulations, 
and  no  hearing  was  requested. 
Accordingly,  the  proposed  regulations 
are  adopted  without  change. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  a  final 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  have  been 
submitted  to  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Bernard  P.  Harvey  of  the 
Office  of  the  Assistant  Chief  Counsel 
(Passthroughs  and  Special  Industries), 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations  on  matters  of  both 
substance  and  style. 

List  of  Subjects  in  26  CFR  1.261-1 
through  1.280H-1T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

For  the  reasons  set  out  in  the 
preamble,  26  CFR  part  1  is  amended  by 
adopting  the  rules  in  §  1.280F-7T  as 
final  regulations,  by  making  conforming 
amendments  to  §§  1.280F-1T  and 
1.280F-5T,  and  by  updating  the 
authority  citation  as  follows: 

PART  1— 4NC0ME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  for  "Section  1.280F-7T"  and 
adding  the  following  citations  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  •  Section 
1.280F-1T  also  issued  under  26  U.S.C.  280F. 
*  •  •  Section  1.280F-7  also  issued  under  26 
U.S.C  280F(c). 


I1.280F-1T    (AmwtdMi] 

Far.  2.  Section  1.280F-1T  is  amended 
as  follows: 

1.  The  heading  in  the  fourth  column 
of  the  table  of  paragraph  (b)  is  amended 
by  removing  "Sections  1.280F-5T  and 
1.280F-7T"  and  adding  "Sections 
1.280F-5T  and  1.280F-7"  in  its  place. 

2.  The  last  sentence  in  paragraph 
(c)(1)  is  amended  by  removing  "Section 
1.280F-7T"  and  adding  "Section 
1.280F-7"  in  its  place. 

3.  The  last  sentence  in  paragraph 
(c)(3)  is  amended  by  removing  "Section 
1.280F-7T(a)"  and  adding  "Section 
1.280F-7(a)"  in  its  place. 

4.  The  authority  citation  following 
§1.280F-1T  is  removed. 

I1.280F-5T    (Amended] 

Par.  3.  Section  1.280F-5T  is  amended 
as  follows: 

1.  The  last  two  sentences  in  paragraph 
(a)  are  amended  by  removing  "§  1.280F- 
7T(a)"  and  "§  1.280F-7T(b)"  and  adding 
"§  1.280F-7(a)"  and  "§  1.280F-7(b)",  in 
their  respective  places. 

2.  The  last  sentence  in  paragraph  (0(1) 
is  amended  by  removing  "§  1.280F- 
7T(b)"  and  adding  "§  1.280F-7(b)"  in  its 
place. 

3.  The  first  sentence  in  the 
introductory  text  of  paragraph  (g)  is 
amended  by  removing  "§  1.280F-7T(b)" 
and  adding  "§  1.280F-7(b)"  in  its  place. 

1 1 .280F-7T    [Redesignated  as  §  1 .280F-7] 

Par.  4.  Section  1.280F-7T  is 
redesignated  as  §  1.280F-7  and  the  word 
"(temporary)"  is  removed  from  the 
section  heading. 
Michael  P.  Dolan. 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  March  19, 1993. 
James  Fields, 

Acting  Assistant  Secretary  of  the  Treasury 
IFR  Doc.  93-8464  Filed  4-9-93;  8:45  am) 
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Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  22 
[T.D.  ATF-337] 
RIN:  1512-AB15 

Distribution  and  Use  of  Tax  Free 
Aicoiiol:  Special  (Occupational)  Tax 
Exception  for  Certain  Educational 
Institutions  (92-O-007) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMARY:  This  final  rule  implements 
provisions  contained  in  section  7816(o) 
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of  the  Omnibus  Budget  Reconciliation 
Act  of  1989.  These  provisions  amended 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988  by  providing  an 
exception  from  paying  special 
(occupational)  tax  to  certain  educational 
institutions  which  procure  less  than  25 
gallons  of  distilled  spirits  free  of  tax  for 
experimental  or  research  use. 
EFFECTIVE  DATE:  Amendments  made  by 
this  Treasury  decision  to  regulations  in 
27  CFR  part  22  are  made  retroactive  to 
July  1,  1989. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Lou  Blake,  (202)  927-8210. 
Distilled  Spirits  and  Tobacco  Branch. 
650  Massachusetts  Avenue.  NW., 
Washington.  DC  20226. 

SUPPLEMENTARY  MFORMATION: 

Background 

Special  (occupational)  tax  is  imposed 
under  the  Internal  Revenue  Code  of 

1986  (IRC)  on  persons  engaged  in 
certain  specified  occupations.  The 
Omnibus  Budget  Reconciliation  Act  of 

1987  (Pub.  L.  100-203)  amended  the 
IRC  by  increasing  the  tax  on  these 
persons  and  by  imposing  new  special 
tax  on  persons  who  did  not  previously 
have  to  pay  special  tax  including 
persons  holding  permits  under  26 
U.S.C.  5271.  The  provisions  of  Public 
Law  100-203  concerning  special  tax 
became  effective  January  1, 1988. 

Congress  later  amended  the  IRC  to 
exempt  certain  taxpayers  from  having  to 
pay  special  tax.  These  changes  to  the 
IRC  were  brought  about  by  passage  of 
the  Technical  and  Miscellaneous 
Revenue  Act  of  1988. 

One  of  the  changes  made  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  was  to  amend  26  U.S.C. 
5276  to  exempt,  under  certain 
circumstances,  scientiHc  universities, 
colleges  of  learning,  or  institutions  of 
scientific  research  that  hold  permits 
issued  under  section  5271(a)(2) 
(authorizing  them  to  procure,  deal  in,  or 
use  specially  denatured  alcohol),  from 
the  payment  of  the  $250  per  year  special 
(occupational)  tax  that  is  currently 
imposed  on  all  persons  holding  permits 
under  section  5271.  Specifically,  these 
institutions  were  exempt  from  the 
payment  of  special  tax  if  they  procured 
less  than  25  gallons  of  specially 
denatured  alcohol  in  any  calendar  year 
for  experimental  or  research  use  but  not 
for  consumption  (other  than 
organoleptic  tests)  or  sale.  This 
provision  was  effective  on  July  1, 1989. 

In  Section  7816  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
L.  No.  101-239),  amendments  were 
made  to  extend  the  exception  to  those 
educational  institutions  that  hold 


permits  and  procure  less  than  25  gallons 
of  tax  free  distilled  spirits  (rather  than 
just  specially  denatured  alcohol)  in  a 
calendar  year.  This  provision  was  made 
retroactive  to  July  1. 1989.  the  same 
effective  date  as  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988 
which  exempted  from  the  payment  of 
special  (occupational)  tax  those 
institutions  that  procured  less  than  25 
gallons  of  specially  denatured  alcohol  in 
any  calendar  year. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604)  are  not  applicable  to  this  final  rule 
because  the  agency  was  not  required  to 
publish  a  general  notice  of  proposed 
rulemaking  under  5  U.S.Q  553  or  any 
other  law.  A  copy  of  this  final  rule  was 
submitted  to  the  Chief  Counsel  for  • 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with  26 
U.S.C.  7805(f).  No  comments  were 
received. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
rule  is  not  a  major  regulation  as  defined 
in  E.0. 12291.  and  a  regulatory  impact 
analysis  is  not  required  because  it  will 
not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Administrative  Procedure  Act 

Because  this  final  rule  merely  reflects 
a  specific  statutory  exception  for  the 
payment  of  special  (occupational)  tax 
for  certain  educational  institutions,  it  is 
found  to  be  unnecessary  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  thereon  under  5  U.S.C. 
553(b)  or  subject  to  the  effective  date 
limitation  in  5  U.S.C.  553(d). 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  No. 
96-511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  it  does  not  impose  any  new 
reporting  requirements.  This  final  rule 
eliminates  the  payment  of  special 
(occupational)  tax  for  certain 
educational  institutions. 


Drafting  Information 

The  principal  author  of  this  document 
is  Mary  Lou  Blake.  Distilled  Spirits  and 
Tobacco  Branch.  Revenue  Programs 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms. 

List  ofSubiects  in  27  CFR  Part  22 

Administrative  practice  and 
procedure,  Advertising,  Alcohol  and 
alcoholic  beverages.  Authority 
delegations  (Government  agencies). 
Claims,  Excise  taxes.  Reporting  and 
recordkeeping  requirements.  Surety 
bonds. 

Authority  and  Issuance 

PART  22— DISTRIBUTION  AND  USE  OF 
TAX  FREE  ALCOHOL 

Paragraph  1.  The  authority  citation 
for  part  22  continues  to  read  as  follows: 

Authority:  26  U.S.C.  5001,  5121,  5142. 
5143,  5146,  5206,  5214,  5271-5276.  5311. 
5552,  5555,  6056,  6061.  6065,  6109,  6151, 
6806,  7011.  7805;  31  U.S.Q  9304,  9306. 

Par.  2.  Section  22.37  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  and  by  adding  new  paragraphs  (d) 
and  (e).  to  read  as  follows: 

I22J7    Llat>illty  lor  special  tax. 

(a)  Tax-free  alcohol  permittee.  Except 
as  otherwise  provided  in  this  section, 
every  person  who  is  required  to  hold  a 
permit  under  26  U.S.C.  5271  to  procure, 
use,  sell,  and/or  recover  alcohol  free  of 
tax  for  nonbeverage  purposes  shall  pay 
a  special  (occupational)  tax  at  the  rate 
of$250  per  year.  •  *  * 
•        •        •        •        • 

(d)  Exception  for  United  States. 
Agencies  and  instrumentalities  of  the 
United  States  are  not  required  to  pay 
special  tax  under  this  subpart. 

(e)  Exception  for  certain  educational 
institutions.  (1)  On  and  after  July  1, 
1989,  a  scientific  university,  college  of 
learning,  or  institution  of  scientific 
research  as  specified  in  §  22.104,  which 
holds  a  permit  to  procure  and  use 
distilled  spirits  free  of  tax  under  this 
part,  is  not  required  to  pay  special  tax 
under  this  subpart  if — 

(i)  The  university,  college,  or 
institution  procures  less  than  25  gallons 
of  tax  free  spirits  per  calendar  year;  and 

(ii)  Such  spirits  are  procured  for  use 
exclusively  for  experimental  or  research 
use  and  not  for  consumption  (other  than 
organoleptic  tests)  or  sale. 

(2)  A  scientific  university,  college  of 
learning,  or  institution  of  scientific 
research,  which  holds  a  permit  under 
this  part,  and  which  does  not  operate  as 
described  in  paragraphs  (e)(1)  (i)  and  (ii) 
of  this  section  during  any  calendar  year, 
shall  pay  special  tax  as  provided  in 
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paragraph  (a)  of  this  section  for  the 
special  tax  year  (July  1  through  June  30) 
commencing  during  that  calendar  year. 

(26  U.S.C.  5143.  5276) 

Signed:  March  16. 1993. 
Stephen  E.  Higgina, 
Director. 

Approved:  March  22, 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
and  Trade  Enforcement). 
IFR  Doc.  93-«421  Filed  4-9-93;  8:45  ami 
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27  CFR  Part  24 

[T.O.  ATF-338:  R«:  Notic*  No.  746] 

Change  in  the  Frequency  of  Filing 
Reports  of  Bonded  Wine  Premises 
Operations  and  Wine  Excise  Tax 
Returns  (92F030P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  final  rule  amends  the 
wine  regulations  to  allow  certain 
bonded  wine  premises  proprietors  to 
file  reports  annually  instead  of  monthly 
and  allow  certain  bonded  wine  premises 
proprietors  who  pay  less  than  $1000 
annually  in  wine  excise  tax  to  file  tax 
returns  and  pay  such  tax  annually 
instead  of  semimonthly. 
EFFECTIVE  DATE:  May  12.  1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
James  A.  Hunt  and  Marjorie  Ruhf.  Wine 
and  Beer  Branch,  650  Massachusetts 
Avenue.  NW.,  Washington,  DC  20226, 
(202)  927-^230. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  29, 1992,  as  part  of  a 
regulatory  review,  ATF  published 
Notice  No.  746  (57  FR  33467),  proposing 
changes  to  the  wine  regulations  to:  (1) 
Allow  certain  wine  premises  proprietors 
whose  inventory,  receipts  and 
production  activities  do  not  total  more 
than  20,000  gallons  per  month  to  file 
their  reports  of  bonded  wine  premises 
of>erations  annually  instead  of  monthly 
and  (2)  allow  certain  bonded  wine 
premises  proprietors  who  pay  less  than 
$1000  annually  in  wine  excise  tax  to 
pay  such  tax  annually  instead  of 
semimonthly. 

ATF  received  only  one  comment  on 
this  proposal.  The  comment,  which 
supported  the  proposal,  was  from 
Duncan  Peak  Vineyards,  Hopland. 
California.  Additionally,  a  commentary 
supporting  the  proposal  appeared  in  the 


"Wise  and  Otherwise"  column  of  the 
September,  1992,  issue  of  Wines  & 
Vines. 

The  final  rule  adopts  the  regulation  as 
proposed,  with  a  few  clarifying  changes. 
The  final  rule  makes  clear  that  the 
"annual"  filing  of  reports  means  filing 
on  a  calendar  year  basis,  gives  more 
detail  on  the  bond  coverage  changes, 
and  clarifies  the  criteria  for  filing  the 
report  on  an  annual  basis.  ATF  also 
inserted  effective  dates  where 
appropriate. 

Report  of  Bonded  Wine  Premises 
Operations,  ATF  F  5120.17 

Currently,  the  Monthly  Report  of 
•Wine  Cellar  Operations  must  be  filed  on 
a  monthly  basis  by  all  bonded  wine 
premises  proprietors.  The  only 
exception  is  that  proprietors  of  bonded 
wine  premises  who  do  not  expect  to 
havf  any  inventory  change  or  reportable 
operation  in  a  subsequent  month  or 
months  can  file  a  statement  to  that  effect 
and  be  exempt  from  filing  a  monthly 
report  of  bonded  wine  premises 
operations  until  the  next  change  in 
inventory  or  reportable  operation. 

Under  the  new  regulations,  a  bonded 
wine  premises  proprietor  may  submit 
the  report  of  operations  on  a  calendar 
year  basis  rather  than  monthly  if  the 
proprietor  is  exempt  from  filing 
semimonthly  tax  returns  under  §  24.273 
and  the  sum  of  the  proprietor's  monthly 
report  columns  representing  the 
opening  inventories  of  bulk  and  bottled 
wines  in  all  tax  classes,  and  all 
operations  increasing  the  amounts  to  be 
accounted  for  during  the  month,  such  as 
production,  receipt  in  bond,  and 
bottling  did  not  exceed  20,000  gallons 
in  any  month  during  the  previous 
calendar  year.  Also,  a  proprietor  who 
expects  to  meet  these  criteria  during  the 
current  calendar  year  may  file  the 
reports  on  a  calendar  year  basis,  rather 
than  monthly.  For  purposes  of 
computation,  these  operations  are 
represented  by  the  sum  of  all  columns 
in  section  A  line  12  and  section  B  line 
7  in  part  I  of  the  current  report  form. 
While  the  proposed  regulation  included 
only  the  gallonage  criterion,  ATF  has 
included  a  tax  payment  criterion  in  the 
final  regulation  that  also  must  be  met  in 
order  for  the  proprietor  to  be  eligible  to 
file  the  report  on  an  annual  basis.  The 
tax  payment  criterion  is  necessary  to 
protect  the  revenue.  Even  though  a 
proprietor  may  have  a  small  quantity  of 
reportable  activities  the  proprietor  (such 
as  a  sparkling  wine  producer)  may  still 
make  substantial  tax  payments.  The 
filing  of  the  report  on  a  monthly  basis 
by  such  proprietor  is  necessary  in  order 
for  ATF  to  audit  timely  the 


semimonthly  returns  filed  by  the 
proprietor. 

To  begin  the  annual  filing  of  a  report 
of  bonded  wine  premises  operations,  a 
proprietor  will  state  such  intent  in  the 
"Remarks"  section  when  filing  the  prior 
month's  ATF  F  5120.17.  A  proprietor 
who  is  commencing  operations  during  a 
calendar  year  and  who  expects  to  meet 
these  criteria  may  use  a  letter  notice  to 
the  regional  director  (compliance),  and 
file  ATF  F  5120.17  for  the  remaining 
portion  of  the  calendar  year.  If  a 
proprietor  determines  that  the  20.000 
gallon  quantity  will  be  exceeded  in  any 
month,  or  that  the  wine  excise  tax 
liability  (including  any  amounts  paid  or 
owed)  equals  $1,000  or  more  for  the 
current  calendar  year,  an  ATF  F  5120.17 
will  be  filed  for  that  month  and  for  all 
subsequent  months  of  the  calendar  year. 
However,  if  there  is  a  jeopardy  to  the 
revenue,  the  regional  director 
(compliance)  may  require  any  proprietor 
otherwise  eligible  for  annual  filing  of  a 
report  of  bonded  wine  premises 
operations  to  file  such  report  monthly. 

ATF  also  revised  the  inventory 
requirements  in  the  final  rule  to  show 
that  proprietors  filing  calendar  year 
reports  should  take  inventory  at  the 
close  of  the  calendar  year,  so  that  the 
physical  and  "book"  inventories  may  be 
reconciled. 

This  final  rule  also  contains 
conforming  changes  to  the  regulations 
which  refer  to  the  report  form  title  and 
to  the  monthly  reporting  requirement. 

ATF  reminds  proprietors  that  all 
requirements  for  retaining  and 
summarizing  source  records  contained 
in  27  CFR  part  24,  subpart  O,  Records 
and  Reports,  remain  the  same.  Failure  to 
keep  the  required  records  could  result 
in  assessment  of  tax  on  unexplained 
losses,  administrative  actions  for 
recordkeeping  violations,  or 
invalidation  of  a  proprietor's  label 
claims.  Vintage  date,  varietal 
designation  or  other  claims  must  be 
supported  by  adequate  source  records;  if 
the  records  are  not  available,  the 
proprietor  may  be  required  to  relabel 
products  to  remove  unsubstantiated 
claims  from  the  label. 

Increasing  the  Wine  Excise  Tax  Amount 
To  Qualify  for  Filing  Annual  Tax 
Returns  to  $1,000 

Currently,  bonded  wine  premises 
proprietors  are  required  to  file  tax 
returns  and  pay  wine  excise  tax 
semimonthly,  except  that  certain  winery 
proprietors  may  file  tax  returns  and  pay 
such  tax  on  a  calendar  year  basis  instead 
of  semimonthly.  In  order  to  qualify  for 
this  exception,  the  proprietor  must  have 
paid  less  than  $500  in  wine  excise  tax 
for  the  previous  calendar  year,  and  the 
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anticipated  wine  excise  tax  liability 
must  be  less  than  $500  for  the  current 
year. 

As  proposed,  ATF  is  amending  the 
regulations  to  authorize  the  filing  of 
annual  tax  returns,  with  payment,  by  a 
proprietor  whose  excise  tax  liability 
does  not  exceed  Si. 000  for  the  calendar 
year.  This  will  allow  approximately  100 
more  wine  premises  proprietors  to  start 
fihng  annual  tax  returns  and  about 
another  100  small  winery  proprietors 
will  not  have  to  be  concerned  about 
reaching  their  $500  (but  not  more  than 
$1,000)  per  year  wine  excise  tax  limit 
and  being  required  to  file  semimonthly 
tax  returns. 

Under  the  oirrent  regulations,  up  to 
$500  in  excise  tax  which  has  been 
determined  but  not  paid  is  already 
covered  by  the  wine  operations  bond. 
This  amount  was  increased  from  $100 
when  the  wine  regulations  were 
rpcodified  in  1990.  As  proposed,  ATF  is 
amending  the  regulations  to  allow  up  to 
$1,000  of  the  wine  bond  to  be 
designated  as  coverage  for  wine  on 
which  tax  has  been  determined  but  not 
paid  in  order  to  allow  this  new  filing 
option.  The  wine  bond  will  be  revised 
to  reflect  this  change.  Proprietors  should 
be  aware  that  this  amendment  of  the 
regulations  to  increase  the  dollar 
amount  of  the  wine  bond  available  for 
wine  removed  from  bonded  wine 
premises  on  which  the  tax  was 
determined  but  not  paid  does  not 
automatically  raise  this  limit  on  existing 
bonds.  In  order  to  obtain  this  additional 
coverage,  the  proprietor  must  procure  a 
new  bond  or  a  consent  of  surety 
expressly  providing  for  the  $1,000 
amount.  For  example,  some  proprietors 
still  have  wine  bonds  showing  a  $100 
amount,  while  other  proprietors'  bonds 
show  $500.  For  either  of  these 
proprietors  to  use  the  new  option  of 
making  a  single  annual  taxpayment  of 
up  to  $1,000,  such  proprietor  must 
obtain  a  new  bond  or  consent  of  surety 
providing  for  the  $1,000  coverage. 
Otherwise  the  proprietor  must  pay  the 
tax  when  its  liability  reaches  the  limit 
of  its  coverage  for  wine  removed  but  not 
taxpaid.  That  amount  will  be  $100  or 
$500,  depending  on  the  existing  bond 
terms.  The  wording  of  the  bond 
regulations  is  revised  in  this  final  rule 
to  show  that  a  proprietor  may  only 
designate  $1,000  of  the  operations 
coverage  for  this  purpose  if  the  total 
penal  sum  of  the  bond  is  $2,000  or 
more. 

Modification  of  Forms 

The  Monthly  Report  of  Wine  Cellar 
Operations  (ATF  F  5120.17)  will  be 
revised.  These  revisions  will  include  a 
new  title,  Report  of  Wine  Cellar 


Operations,  new  instructions  for  filing 
either  monthly  or  annually,  and 
updated  references  to  the  regulations. 
Titles  will  be  added  to  blank  rows  and 
columns  for  activities  which  must 
currently  be  written  in  each  month  by 
the  proprietor.  Finally.  Part  U,  Summary 
of  Domestic  Wines  in  Taxpaid  Rooms, 
will  be  eliminated.  When  the  revised 
form  is  printed,  copies  will  be 
distributed  to  each  wine  premises 
proprietor,  and  the  existing  form  will 
become  obsolete.  Proprietors  should 
continue  using  the  existing  form  until 
the  new  supply  is  received. 

The  Wine  Bond  (ATF  F  5120.36}  will 
be  revised  to  allow  proprietors  to  elect 
additional  coverage  of  removals  under 
the  operations  portion  of  the  bond,  so 
that  they  may  take  advantage  of  annual 
filing  of  returns.  Bonds  written  on  the 
current  version  of  the  form  will  remain 
in  effect  until  terminated  by  action  of 
the  surety  or  principal.  If  a  proprietor 
wishes  to  increase  coverage  of  removals 
before  the  new  form  is  available,  or 
without  superseding  an  existing  bond, 
ATF  F  1533  (5000.18),  Consent  of 
Surety,  may  be  used. 

Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  issued  February  17, 1981,  ATF 
has  determined  that  this  document  does 
not  constitute  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  milUon  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and, 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  com{>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  604)  are  not  applicable  to  this 
rule  because  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
discussed  elsewhere  in  this  preamble, 
this  final  rule  will  reduce  the  reporting 
burden  on  certain  small  proprietors  and 
will  not:  (1)  impose,  or  othervtrise  cause, 
any  increase  in  recordkeeping  or  other 
compliance  burdens  on  small  entities, 
or  (2)  have  significant  secondary  or 
incidental  effects  on  a  substantial 
number  of  small  entities.  Accordingly,  it 
is  hereby  certified  under  the  provisions 
of  section  3  of  the  Regulatory  Flexibility 


Act  (5  U.S.C.  605(b))  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Papverwork 
Reduction  Act  of  1980,  Public  Law  No. 
96-511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  final  rule 
because  it  does  not  impose  any  new 
reporting  requirements.  This  rule  will 
eliminate  some  of  the  reporting  and 
filing  requirements  applicable  to  certain 
bonded  wine  premises  proprietors. 

Drafting  Information 

The  principal  authors  of  this 
document  are  James  A.  Hunt  and 
Marjorie  Ruhf,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations. 
Claims,  Electronic  Fund  Transfers, 
Excise  Taxes,  Exports,  Food  Additives, 
Fruit  juices,  Labeling,  Liquors, 
Packaging  and  containers,  Reporting 
and  recordkeeping  requirements. 
Research,  Scientific  equipment.  Spices 
and  flavorings.  Surety  bonds,  Taxpaid 
wine  bottling  houses.  Transportation, 
Vinegar,  Warehouses,  Wine. 

Authority  and  Issuance 

Title  27,  Code  of  Federal  Regulations, 
Part  24 — Wine,  is  amended  as  follows: 

PART  24— WINE 

Paragraph  1.  The  authority  citation 
for  part  24  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  26  U.S.C.  5001, 
5008,  5041,  5042,  5044,  5061.  5062.  5081, 
5111-5113,  5121,  5122,  5142.  5143,  5173, 
5206,  5214,  5215,  5351,  5353,  5354,  5356, 
5357,  5361,  5362.  5364-5373.  5381-5388, 
5391.  5392,  5511,  5551.  5552.  5661.  5662, 
5684,  6065,  6091,  6109,  6301.  6302, 6311, 
6651,  6676,  7011,  7302.  7342.  7502.  7503, 
7606,  7805,  7851;  31  U.S.C  9301,  9303.  9304, 
9306. 

Par.  2.  Section  24.65(b)  introductory 
text  is  amended  by  revising  the  third 
sentence  to  read  as  follows: 

§24.65    Claims  for  wine  or  spirits  lost  or 
destroyed  In  t>ond. 

(b)  •  •  •  Any  other  claim  for 
allowance  of  loss  will  be  attached  to  and 
submitted  with  the  ATF  F  5120.17, 
Report  of  Bonded  Wine  Premises 
Operations,  for  the  reporting  period  in 
which  the  inventory  required  by 
§  24.313  is  taken  or,  in  the  case  of 
discontinuance  of  the  premises  or 
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change  in  proprietorship,  to  the  final 
report  filed.  •   •   • 

Par.  3.  Sections  24.75(f)  and  24.136(d) 
and  the  undesignated  paragraph 
following  §  24.140(b)(3)  are  amended  by 
removing  the  words  "Monthly  Report  of 
Wine  Cellar  Operations"  and  adding,  in 
their  place,  the  words  "Report  of 
Bonded  Wine  Premises  Operations". 

Par.  4.  Section  24.146,  is  amended  by 
revising  the  last  sentence  of  paragraph 

124.148    PwMl  MNiM  of  bonds 


(a)  and  by  adding  a  sentence  between 
the  first  and  second  sentences  of 
paragraph  (b)  to  read  as  follows: 

S  24.146    Bond*. 

(a)  Wine  bond.  *  •  •  This  bond  has 
a  tax  obligation  hmit  of  $500  for  wine 
removed  from  bonded  wine  premises  on 
which  the  tax  has  been  determined,  but 
not  paid,  unless  the  total  penal  sum  of 
the  operations  bond  is  $2,000  or  more 
and  the  proprietor  and  the  surety 
designate  $1,000  of  this  amount  as  the 


obligation  limit  for  wine  on  which  the 
tax  has  been  determined,  but  not  paid. 

(b)  Tax  deferral  bond.  •   •   •  Under 
the  conditions  provided  in  paragraph  (a) 
of  this  section,  this  amount  may  be 
changed  to  $1,000  by  the  terms  of  the 
bond  or  through  a  consent  of  surety 
between  the  proprietor  and  the  surety. 


Par.  5.  Section  24.148  is  amended  by 
revising  the  chart  to  read  as  follows: 


Bond 


(a)     W«n«     Bond,     AFT     F 
5120.36. 


(b)     Wine     Vinegar     Plant 
Bond*  ATF  F  5510.2. 


Basts 


(1)  Not  less  ttian  the  tax  on  all  wine  or  spirits  In  transit  or  unaccounted  tor  at  any 
one  tinw. 

Whore  such  liability  exceeds  $250,000  

(2)  Where  the  unpaid  tax  amounts  to  more  than  $500,  not  less  than  the  amount  of 
tax  which,  at  any  one  bnDe,  has  l)een  detemiined  but  not  paid.  Except:  $1 ,000  of 
the  wine  operations  coverage  may  be  allocated  to  cover  the  amount  of  tax  which, 
at  any  one  time,  has  been  detemiined  but  not  paid,  if  the  total  operatons  cov- 
erage is  $2,000  or  more. 

Uoi  less  tt«n  tt>e  tax  on  ait  wine  on  hand,  in  transit,  or  unaccounted  for  at  any  one 
time. 


Penal  sum 


Minimum 


$1,000 


500 


1.000 


■Maximum 


$50,000 

100,000 
250.000 


100.000 


•Tho^op^ietor  of  a  bonded  wine  premises  who  operates  an  adjacent  or  contiguous  wine  vinegar  plant  with  a  Wine  Bond  which  does  not  cover 
the  operation  may  file  a  consent  o«  surety  to  extend  the  tenns  of  the  Wine  Bond  in  beu  of  fitinglfwirVvinegar  plant  bond.         "  "^'*  '^  "'^^ 


Par.  6.  Section  24.176  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S  24.1 76    Crushing  and  fsrmsntation. 

(b)  Determination  of  mne  produced. 
Upon  completion  of  fermentation  or 
removal  from  the  fermenter,  the  volume 
of  wine  will  be  accurately  determined, 
recorded  and  reported  on  ATF  F 
5120.17,  Report  of  Bonded  Wine 
Premises  Operations,  as  wine  produced. 
Any  wine  or  juice  remaining  in 
fermentation  tanks  at  the  end  of  the 
reporting  period  will  be  recorded  and 
reported  on  ATF  F  5120.17. 

Par.  7.  Section  24.197  is  amended  by 
revising  the  last  sentence  preceding  the 
parenthetical  to  read  as  follows: 

124.197    Production  by  fsrmsntation. 

•  *   "Thequantity  of  liquid  in 
fermenters  at  the  close  of  each  reporting 
period  will  be  reported  on  the  ATF  F 
5120.17,  Report  of  Bonded  Wine 
Premises  0(>erations.  *   •  • 

124.237    [AnMndsd] 

Par,  8.  Section  24.237  is  amended  by 
removing  the  words  "Monthly  Report  of 
Wine  Cellar  Operations"  and  addirtg.  in 
their  place,  the  words  "Report  of 
Bonded  Wine  Premises  Operations". 


S  24.268    [Amended] 

Par.  9.  Section  24.268  is  amended  by 
removing  the  word  "month"  and 
adding,  in  its  place,  the  words 
"reporting  period". 

Par.  10.  Section  24.273  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  24.273    Exception  to  filing  semimonthly 
tax  returns. 

(a)  Any  proprietor  who  has  not  given 
a  bond  for  deferred  payment  of  wine 
excise  tax  and  who: 

(1)  Paid  wine  excLse  taxes  in  an 
amount  less  than  $1000  ($500  prior  to 
May  12,  1993,  during  the  previous 
calendar  year,  or 

(2)  Is  the  proprietor  of  a  newly 
established  bonded  wine  premises  and 
expects  to  pay  less  than  $1000  ($500 
prior  to  May  12, 1993,  in  wine  excise 
taxes  before  the  end  of  the  calendar 
year,  may  file  the  Excise  Tax  Return, 
ATF  F  5000.24,  and  remittance,  within 
30  days  after  the  end  of  the  calendar 
year  instead  of  semimonthly  as  required 
by  §24.271.  However,  if  before  the  close 
of  the  current  calendar  year  the  wine 
excise  tax  owed  will  exceed  the  amount 
of  the  coverage  under  the  proprietor's 
operations  bond  for  wine  removed  from 
bonded  wine  premises  on  which  tax  has 
been  determined  but  not  paid,  the 
proprietor  will  file  an  Excise  Tax  Return 
with  the  total  remittance  on  the  date  the 


wine  excise  tax  owed  will  exceed  such 
amount  and  file  an  aggregate  Excise  Tax 
Return  within  30  days  after  the  close  of 
the  calendar  year  showing  the  total  wine 
tax  liability  for  such  calendar  year.  If 
before  the  close  of  the  current  calendar 
year  the  wine  excise  tax  liability 
(including  any  amounts  paid  or  owed) 
equals  $1000  or  more,  the  proprietor 
will  commence  semimonthly  filing  of 
the  wine  Excise  Tax  Returns  and 
making  of  payments  as  required  by 
§24.271. 

Par.  11.  Section  24.275  is  amended  by 
revising  paragraph  (a)(2)  and  the  first 
sentence  of  paragraph  (a)(3)  to  read  as 
follows: 

§  24.275    Prepayment  of  tax. 
(a)  •   •   • 

(2)  The  tax  deferral  bond  is  not  in  the 
maximum  penal  sum  and  the  tax 
determined  and  unpaid  at  any  one  time 
exceeds  the  penal  sum  of  the  bond  by 
more  than  the  amount  of  such  tax 
covered  by  the  wine  operations  coverage 
of  the  wine  bond;  or, 

(3)  There  is  no  approved  tax  deferral 
bond  and  the  total  amount  of  tax  unpaid 
at  any  one  time  exceeds  the  amount  of 
the  wine  operations  coverage  of  the 
wine  bond  designated  for  wine  removed 
from  bonded  wine  premises  on  which 
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tax  has  been  determined  but  not  paid. 


H  24.292  and  24.293    [AmmdwS] 

Par.  12.  Sections  24.292(b)  and 
24.293(b)  are  amended  by  removing  the 
words  "Monthly  Report  of  Wine  Cellar 
Operations,  for  the  month"  and  adding, 
in  their  place,  the  words  "Report  of 
Bonded  Wine  Premises  Operations  for 
the  reporting  period". 

S  24.294    [Anwnded] 

Par.  13.  Section  24.294(b)  is  amended 
by  removing  the  words  "Monthly  Report 
of  Wine  Ctillar  Operations"  and  adding, 
in  their  piace,  the  words  "Report  of 
Bonded  Wine  Premises  Operations". 

$24,295    [Anwnded] 

Par.  14.  Section  24.295(b)  is  amended 
by  removing  the  words  "Monthly  Report 
of  Wine  Cellar  Operations,  for  the 
month"  and  adding,  in  their  place,  the 
words  "Report  of  Bonded  Wine 
Premises  Operations  for  the  reporting 
period". 

Par.  15.  Section  24.300  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  and  by  revising  paragraph  (g)  to  read 
as  follows: 

$24,300    General. 


(b)  •  *  *  Source  records  and 
supplemental  or  auxiliary  records  may 
be  used  as  a  record  of  an  operation  or 
transaction  and  to  prepare  the  ATF  F 
5120.17,  Report  of  Bonded  Wine 
Premises  Operations,  provided  the 
record  will  readily  allow  for  verification 
of  an  operation  or  transaction  by  ATF 
officers. 


(g)  ATF  F  5120.17.  Report  of  Bonded 
Wine  Premises  Operations.  A  proprietor 
who  conducts  bonded  wine  premises 
operations  will  summarize  transaction 
entries  and  submit  an  ATF  F  5120.17  to 
the  regional  director  (compliance)  on  a 
monthly  basis,  except  that: 

(1)  A  proprietor  w^o  files  a  monthly 
ATF  F  5120.17  and  does  not  expect  an 
inventory  change  or  any  reportable 
operations  to  be  conducted  in  a 
subsequent  month  or  months,  may 
attach  a  statement  to  the  ATF  F  5120.17 
filed  that,  until  a  change  in  the 
inventory  or  a  reportable  operation 
occurs,  an  ATF  F  5120.17  will  not  be 
filed. 

(2)  A  proprietor  may  file  ATF  F 
5120.17  reports  on  a  calendar  year  basis 
if  (i)  The  proprietor  expects  to  be 
exempt  from  filing  semimonthly  returns 
under  §  24.273  for  the  calendar  year  and 
(ii)  The  sum  of  the  bulk  and  bottled 
wine  to  be  accounted  for  in  all  tax 


classes  is  not  expected  to  exceed  20,000 
gallons  for  any  one  month  during  the 
calendar  year  when  adding  up  the  bulk 
and  bottled  wine  on  hand  at  the 
beginning  of  the  month,  bulk  wine 
produced  by  fermentation,  sweetening, 
blending,  amelioration  or  addition  of 
wine  spirits,  bulk  wine  bottled,  bulk 
and  bottled  wine  received  in  bond, 
taxpaid  wine  returned  to  bond,  bottled 
wine  dumped  to  bulk,  inventory  gains, 
and  any  activity  written  in  the  untitled 
lines  of  the  report  form  which  increases 
the  amount  of  wine  to  be  accounted  for. 
To  begin  the  annual  filing  of  a  report  of 
bonded  wine  premises  operations,  a 
proprietor  will  state  such  intent  in  the 
"Remarks"  section  when  filing  the  prior 
month's  ATF  F  5120.17.  A  proprietor 
who  is  commencing  operations  during  a 
calendar  year  and  expects  to  meet  these 
criteria  may  use  a  letter  notice  to  the 
regional  director  (compliance),  and  file 
an  annual  ATF  F  5120.17  for  the 
remaining  portion  of  the  calendar  year. 
If  a  proprietor  determines  that  the  wine 
excise  tax  liability  for  the  current  year 
will  exceed  $1,000  or  that  the  20,000 
gallon  activity  level  will  be  exceeded  in 
any  month,  an  ATF  F  5120.17  will  be 
filed  for  that  month  and  for  all 
subsequent  months  of  the  calendar  year. 
If  there  is  a  jeopardy  to  the  revenue,  the 
regional  director  (compliance)  may  at 
any  time  require  any  proprietor 
otherwise  eligible  for  annual  filing  of  a 
report  of  bonded  wine  premises 
operations  to  file  such  report  monthly. 
The  information  reported  on  the  ATF  F 
5120,17  will  be  maintained  in 
accordance  with  the  requirements  of 
this  part. 

(Sec.  201,  Pub.  L.  85-a59.  72  Stat.  1381.  as 
amended  (26  U.S.C.  5367.  5555)) 

Par.  16.  Section  24.303  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

$  24.303    Formula  win*  record. 


cycle  has  been  established,  the 
inventory  will  be  taken  at  the  end  of 
that  annual  period.  Such  proprietors 
may  use  an  annual  inventory  period 
difl^erent  fi-om  the  p>eriod  beginning  July 
1  and  ending  June  30  by  submitting  a 
notice  to  the  regional  director 
(compliance).  Proprietors  who  file 
reports  on  a  calendar  year  basis  under 
the  provisions  of  §  24.300(g)  of  this  part 
shall  take  the  physical  inventory  at  the 
close  of  the  calendar  year.  The 
inventory  record  will  be  retained  on  file 
with  the  proprietor's  ATF  F  5120.17, 
Report  of  Bonded  Wine  Premises 
Operations,  for  the  reporting  period 
when  the  inventory  was  taken.  If  a 
proprietor  who  files  monthly  reports 
takes  a  complete  inventory  at  other 
times  during  the  year,  losses  disclosed 
will  be  reported  on  the  ATF  F  5120.17 
and  the  inventory  record  will  be 
maintained  on  file  with  the  report  for 
each  month  when  an  inventory  was 
taken.  •  •  • 


Par.  18.  Section  24.316  is  amended  by 
revising  the  last  sentence  preceding  the 
parenthetical  to  read  as  follows: 

$24,316    Spirits  record. 

•  •  *  The  proof  gallons  of  spirits 
received,  used,  removed  from  bonded 
wine  premises,  and  on  hand  will  be 
summarized  and  the  account  balanced 
at  the  end  of  each  reporting  period  and 
reported  on  the  ATF  F  5120.17.  •   *   * 


Par.  19.  Section  24.317  is  amended  by 
revising  the  last  sentence  preceding  the 
parenthetical  to  read  as  follows: 

$  24.31 7    Sugar  record. 

*  •  *  At  the  close  of  each  reporting 
period,  the  account  will  be  balanced 
and  the  quantity  of  each  kind  of  sugar 
remaining  on  hand  will  be  shown. 


(d)  The  volume  produced  and  the  gain 
or  loss  resulting  from  the  production  of 
each  lot  as  determined  by  comparing  the 
volume  finished  with  the  volume  used 
(report  the  total  loss  or  gain  on  the  ATF 
F  5120.17  for  the  period  in  question); 

Par.  17.  Section  24.313  is  amended  by 
revising  the  first  four  sentences  of  the 
introductory  text  to  read  as  follows: 

$24,313    Inventory  record. 

A  proprietor  who  files  monthly 
reports  shall  prepare  a  record  of  the 
physical  inventory  of  all  wine  and 
spirits  in  storage  at  the  close  of  business 
for  each  tax  year,  or  where  a  different 


Signed:  March  12, 1993. 
Stephen  E.  Higgins, 
Director. 

Approved:  March  19, 1993. 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
IFR  Doc.  93-8420  Filed  4-9-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPM152 
PA-4-1-S306;  FnL-4562-q 

Approval  and  Promulgation  of  Air 
Quality  Implemantation  Plana; 
Pannaylvania  Group  Hi  CTG;  RACT  for 
VOC  Emissiona  From  Petroleum 
Solvent  Dry  Cleaning  Fadlltiea  In 
Philadelphia,  PA 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Final  rulemaking. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Pennsylvania 
Department  of  Environmental  Resources 
(PADER).  at  the  request  of  the 
Philadelphia  Air  Management  Service 
(AMS)  to  revise  the  Southeastern 
Pennsylvania  (Philadelphia)  portion  of 
its  Ozone  SIP.  This  revision  establishes 
reasonably  available  control  technology 
(RACT)  measures  to  reduce  volatile 
organic  compound  (V(X;)  emissions 
from  petroleum  solvent  dry  cleaning 
facilities.  The  intended  effect  of  this 
action  is  to  approve  a  VOC  RACT 
regulation  adopted  by  Philadelphia 
AMS  to  fulfill  commitments  made  in  the 
Pennsylvania  SIP  in  accordance  with 
section  110  and  Part  D  of  the  Clean  Air 
Act  Amendments  (CAAA)  of  1990. 
EFFECTIVE  DATE;  This  rule  will  become 
effective  on  May  12. 1993. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation  & 
Toxics  Division,  U.  S.  Environmental 
Protection  Agency.  Region  III,  841 
Chestnut  Building.  Philadelphia,  PA 
19107;  Public  Information  Reference 
Unit,  U.S.  Environmental  Protection 
Agency,  401  M  Street.  SW..  Washington. 
DC  20460:  Commonwealth  of 
Pennsylvania  Department  of 
Environmental  Resources.  Bureau  of  Air 
Quality  Control,  P.O.  Box  2357, 
Executive  House — 2nd  &  Chestnut 
Streets,  Harrisburg,  PA  17105;  and  the 
City  of  Philadelphia,  Department  of 
Public  Health,  Air  Management 
Services,  321  University  Avenue, 
Spelman  Building.  Philadelphia.  PA 
19104. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms- 

Jacqueline  Lewis,  3AT13.  at  the  above 
listed  EPA  Region  III  address.  Phone 
(215) 597-6863. 

SUPPtCMENTARY  INFORMATION:  On 
February  23,  1987,  at  the  request  of 
Philadelphia  AMS.  the  PADER 
submitted  revisions  which  would 


amend  the  Philadelphia  portion  of  the 
Pennsylvania  Ozone  SIP.  This  notice 
addresses  amendments  to  Philadelphia's 
Air  Management  Regulation  V  by 
adding  new  definitions  to  Section  I. 
pertaining  to  petroleum  solvent  dry 
cleaning,  and  by  adding  a  new  section 
XI,  and  compliance  guidelines  both 
entitled.  "Petroleum  Solvent  Dry 
Cleaning." 

In  addition,  the  PADER's  February  23. 
1987  submittal  included  regulations  for 
Pharmaceutical  Tablet  Coating  Facilities 
as  well  as  compliance  guidelines  for 
VOC  and  a  revised  definition  of  VOC 
Only  the  portion  of  the  February  23, 
1987  SIP  revision  submittal  pertaining 
to  petroleum  solvent  dry  cleaning  is  the 
subject  of  this  final  rulemaking  action. 

On  August  3. 1988  (53  FR  29242). 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the 
Commonwealth  of  Pennsylvania.  The 
NPR  proposed  to  approve  a  new 
regulation  based  on  EPA's  Group  III 
Control  Technique  Guideline  (CTG) 
document.  "Control  of  Volatile  Organic 
Compound  Emissions  from  Large 
Petroleum  Dry  Cleaners  '  (EPA-450/3- 
82-009).  The  NPR  indicated  that 
specific  recordkeeping  and  reporting 
requirements  were  necessary  for  final 
EPA  approval.  These  revisions  were 
discussed  in  detail  in  the  NPR  and  will 
not  be  restated  here.  The  Philadelphia 
AMS  incorporated  the  recordkeeping 
and  reporting  requirements  into  the 
compliance  guidelines  on  February  29. 
1988.  and  submitted  them  to  EPA  as  an 
addendum  to  the  SIP  submittal.  EPA  has 
reviewed  this  SIP  revision  submittal  and 
has  determined  that  the  amendments 
constitute  RACT  for  this  source 
category.  Therefore,  EPA  is  approving 
Pennsylvania's  request  to  amend  the 
Philadelphia  portion  of  its  ozone  SIP  in 
accordance  with  section  110  and  part  D 
of  the  CAAA  of  1990. 

Although  this  submittal  preceded  the 
date  of  enactment  of  the  CAAA  of  1990. 
it  serves  to  fulfill  part  of  the  "RACT  fix- 
up"  requirements  of  amended  section 
182(a)(2)(A).  Under  section  182(a)(2)(A), 
States  were  required  by  May  15,  1991  to 
correct  RACT  as  mandated  under  pre- 
amended  section  172(b)  as  that 
provision  was  interpreted  in  pre- 
amendment  guidance.'  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 


'  Among  othar  things.  th«  pra-ameodmani 
guidance  consists  of  the  Post -87  policy  (52  FR 
4S044.  Nov.  24.  1987):  the  Bluebook.  "Issues 
Relating  to  VOC  Regulation  CutpoioU.  DeTicieaciflc 
and  EJeviations.  aarificalion  to  Appendix  D  of 
htovember  24.  1987  FadOTsI  RagMter  Notice"  (of 
%vhicli  notica  of  availability  wm  published  in  the 
FadanI  KagMar  on  May  23.  l9Mh  and  the  existing 
CTCs. 


specific  nonattainment  areas.  The 
Southeastern  Pennsylvania 
(Philadelphia)  aroa  is  classified  as 
severe.^  Therefore,  this  area  is  subject  to 
the  RACT  fix-up  requirement  and  the 
May  15. 1991  deadline. 

Final  Action 

EPA  is  approving  a  revision  to  the 
Philadelphia  portion  of  the 
Pennsylvania  ozone  SIP.  submitted  on 
February  23.  1987  by  the  PADER.  This 
revision  consists  of  amendments  to 
Regulation  V.  Section  I.  "Definitions," 
and  Section  XI.  "Petroleum  Solvent  Dry 
Cleaning,"  and  Compliance  GuideUnes 
to  accompany  Regulation  V.  Section  XI. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 
2214-2225).  On  January  6.  1989.  the 
Office  of  Management  and  Budget 
waived  Table  2  and  3  SIP  revisions  (54 
FR  2222)  ftt)m  the  requirements  of 
Section  3  of  Executive  Order  12291  for 
a  period  of  two  years.  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  3  SIP  revisions. 
The  Office  of  Management  and  Budget 
has  agreed  to  continue  the  temporary 
waiver  until  such  time  as  it  rules  on 
EPA's  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action,  approving  Philadelphia's 
portion  of  the  Pennsylvania  SIP.  consist 
of  amendments  to  Sections  I,  and  XI  of 
Regulation  V.  "Control  Of  Emissions  Of 
Organic  Substances  From  Stationary 
Sources."  and  compliance  guidelines  as 
a  SIP  revision,  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  June  11. 1993.  Filing 
a  petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


'Southeastern  Pennsylvania  (Philadelphia) 
retained  its  designation  of  nonaltainment  and  was 
claMifled  l>y  operation  of  law  pursuant  to  section 
I071d)  and  181(a)  upon  enactment  of  the 
Amendments  (S8  FR  56694). 
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enforce  its  requirements  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compoimds. 

Dated:  February  12. 1993. 
WiUiam  T.  Wisniewsld. 
Acting  Regional  Administrator.  Region  III. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  to  be  amended 
as  follows: 

PART  52~{AMENDEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


19067 


Authority:  42  U.S.C.  7401-7671q. 

Subpart  N^4— Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(77)  to  read  as 
follows: 

§52.2020    MMitificMionofptan. 

•        •        »        •        • 

(c)  •  •  • 

[77]  Revision  to  the  State 
Implementation  Plan  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Resources  on  February 
23, 1987,  at  the  request  of  Philadelphia 
Air  Management  Services. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  Pennsylvania 
Department  of  Environmental  Resources 
dated  February  23, 1987,  submitting  a 


revision  to  the  Philadelphia  portion  of 
the  Pennsylvania  Ozone  State 
Implementation  Plan. 

(B)  Regulation  V,  Section  I, 
"Definitions"  for  the  terms  Petroleum 
Solvents  and  Petroleum  Solvent  Dry 
Cleaning;  and  Section  XI,  "Petroleum 
Solvent  Dry  Cleaning"  effective 
November  28, 1986. 

(C)  Compliance  Guidelines,  for  Air 
Management  Regulation  V,  "Control  of 
Emission  of  Organic  Substances  from 
Stationary  Sources,"  Section  XI: 
Petroleum  Solvent  Dry  Qeaning" 
effective  November  28. 1986  (containing 
amendments  and  revisions  thA)ugh 
February  29, 1988). 

[FR  Doc.  93-8419  Filed  4-»-93;  8:45  am] 
BHXINOCOOe 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTME^^■  OF  TRANSPORTATION 

Federal  /(vlation  Administration 

14CFRPart39 

[Docket  No.  92-NM-225-AD] 

Airworthiness  Directives;  Airbus 
Industrie  Model  A300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A300 
series  airplanes.  This  proposal  would 
require  detailed  visual  inspections  to 
detect  cracking  of  a  certain  fuselage 
frame,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  reports  of  a 
crack  initiating  at  hole  "I"  of  frame  47 
on  two  airplanes.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
June  7,  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  92-NM- 
225-AD.  1601  Lind  Avenue  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Greg  Holt.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 


1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
speciHed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-225-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-225-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300  series  airplanes. 
The  DGAC  advises  that  it  has  received 
reports  of  a  crack  initiating  at  hole  "I" 
of  fuselage  frame  47  on  two  Model  A300 
series  airplanes.  One  crack  was  found 
on  an  airplane  that  had  accumulated 


25.000  total  landings;  the  crack 
measured  122  mm  (4.8  inches).  Another 
crack  was  found  on  a  second  airplane 
that  had  accumulated  21,464  total 
landings;  the  crack  measured  84  mm 
(3.3  inches).  This  cracking  is  attributed 
to  fatigue.  Analysis  of  the  cracked  parts 
indicated  that  the  cracks  initiated  and 
propagated  slowly  up  to  20  mm  (0.79 
inch),  after  which  time  the  rate  of 
propagation  increased  significantly. 
Such  cracking,  if  not  corrected,  co,uld 
result  in  reduced  structural  integrity  of 
the  airplane. 

Airbus  Industrie  has  issued  All 
Operator  Telex  53-02,  dated  November 
2. 1992.  that  describes  procedures  for 
detailed  visual  inspections  to  detect 
cracking  of  the  fuselage  at  the  frame  47 
forward  fitting  from  the  aft  side  around 
hole  "I",  and  repair,  if  necessary.  The 
DGAC  classified  this  All  Operator  Telex 
as  mandatory  and  issued  French 
Airworthiness  Directive  92-243-137(8) 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

Airbus  Industrie  has  also  issued  A300 
Service  Bulletin  53-265.  Revision  2, 
dated  March  10. 1992.  that  describes 
procedures  for  conducting  repetitive 
Rototest  inspections  of  hole  "I". 
Conducting  repetitive  Rototest 
inspections  of  hole  "I"  in  accordance 
with  this  service  bulletin  would 
eliminate  the  need  for  the  detailed 
visual  inspections. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
detailed  visual  inspections  to  detect 
cracking  of  a  certain  fuselage  frame,  and 
repair,  if  necessary.  The  actions  would 
be  required  to  be  accomplished  in 
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accordance  with  the  All  Operator  Telex 
described  previously. 

Repetitive  Rolotest  inspections  of  hole 
"I",  if  accomplished  in  accordance  with 
Airbus  Industrie  A300  Service  Bulletin 
53-285.  Revision  2,  dated  March  10, 
1992,  would  constitute  terminating 
action  for  the  detailed  visual  inspection 
requirement  of  this  AD  action.  [The 
Rototest  inspection  is  required  for 
certain  Model  A300  series  airplanes  by 
AD  93-01-24.  Amendment  39-8478  (58 
FR  6703.  February  2, 1993).) 

The  FAA  estimates  that  77  airplanes 
of  U.S.  registry  would  be  ejected  by  this 
proposed  AD,  that  it  would  take 
approximately  10  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $42,350,  or  $550  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
fedecahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

139.13    {AfiMndMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  92-NM-22S-AD. 

Applicability:  Model  A300  B2-1C.  B2K- 
3C.  B2-203.  B4-2C.  and  B4-103,  series 
airplanes  on  which  Modification  2626  has 
not  been  installed,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  airplane,  accomplish  the  following: 

(a)  Perform  a  detailed  visual  inspection  to 
detect  cracking  of  the  fuselage,  frame  47  at 
hole  "I",  in  accordance  with  Airbus  Industrie 
All  Operator  Telex  53-02,  dated  November  2, 
1992,  at  the  times  specified  in  paragraphs 
(aHD.  (a)(2),  or  (a)(3).  as  applicable. 

(1)  For  Model  A300  B2-1C.  B2K-3C,  and 
B2-203  series  airplanes:  Prior  to  the 
accumulation  of  15.000  total  landings,  or 
within  50  landings  ai^er  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(2)  For  Model  A300  B4-2C  and  B4-103 
series  airplanes:  Prior  to  the  accumulation  of 
18,700  total  landings,  or  within  50  landings 
after  the  effective  date  of  this  AD,  whichever 
occurs  later. 

(3)  For  Model  A300  B4-203  series 
airplanes:  Prior  to  the  accumulation  of  14,100 
total  landings,  or  within  50  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

(b)  If  no  crack  is  detected,  repeat  the 
detailed  visual  inspection  at  intervals  not  to 
exceed  200  landings. 

(c)  If  a  crack  is  detected,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(d)  Conducting  a  repetitive  Rototest 
inspection  of  bole  "I"  in  accordance  with 
Airbus  Industrie  A300  Service  Bulletin  53- 
265,  Revision  2.  dated  March  10, 1992, 
constitutes  temiinating  action  for  the  detailed 
visual  inspections  required  by  this  AD.  If  any 
crack  is  found,  prior  to  further  flight,  repair 

it  in  accordance  with  that  service  bulletin. 

Note:  For  certain  Airbus  Model  A300  series 
airplanes,  this  Rototest  inspection  and 
necessary  repairs  are  required  by  AD  93-01- 
24,  Amendment  39-8478. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 


Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  Issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton.  Washington,  on  April  6, 
1993. 

Darrall  M.  Foileraoii. 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-8441  Filed  4-9-93;  8:45  am] 
■NXMO  COM  MIO-IK^ 


14  CFR  Part  39 

[Docket  No.  93-NM-19-AO] 

AlrworthineM  DirectlvM;  C«Mna 
Citation  Mo<M  500/501. 550/551.  S550. 
552.  and  560  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Cessna  Citation  Model  500/501, 
550/551,  S550,  552,  and  560  series 
airplanes.  This  proposal  would  require 
modification  of  the  landing  light 
electrical  circuit.  This  proposal  is 
prompted  by  a  report  of  failures  of  the 
left  and  right  landing  light  switches  due 
to  heavy  current  at  the  switch  contacts. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  smoke  and 
an  electrical  fire  in  the  cockpit. 
DATES:  Comments  must  be  received  by 
June  7, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-^sfM- 
19-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Cessna  Aircraft  Co.,  P.O.  Box  7706. 
Wichita,  Kansas  67277.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wicliita 
Aircraft  Certification  Office  (ACO),  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas. 


19070 


Federal  Register  /  Vol.  58,  No.  68  /  Monday.  April  12.  1993  /  Proposed  Rules 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  Dele  Bleakney,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ACE- 
130W.  FAA.  Wichita  Aircraft 
Certification  Office  (AGO),  1801  Airport 
Road,  Room  100.  Mid-Ck)ntinent 
Airport.  Wichita,  Kansas  67209; 
telephone  (316)  946-^135;  fax  (316) 
946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  E>ocket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
93-NM-19-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  that 
one  operator  has  experienced  nine 
failures  of  the  left  and  right  landing 
light  switches  on  Cessna  Citation  Model 
550,  S550,  and  552  series  airplanes. 
These  switches  have  failed  because  the 
existing  landing  light  switch  carries 
current  that  is  too  heavy  at  the  switch 
contacts.  Identical  switches  are  installed 
on  Citation  Model  500/501,  550/551, 
S550,  552,  and  560  series  airplanes. 
This  condition,  if  not  corrected,  could 


result  in  smoke  and  an  electrical  fire  in 
the  cockpit. 

The  FAA  has  reviewed  and  approved 
thn  following  Cessna  Citation  Service 
Bulletins: 

1.  Service  Bulletin  SB500-33-09, 
dated  September  1. 1992  (for  Model 
500/501  series  airplanes); 

2.  Service  Bulletin  SB550-33-10. 
dated  February  14,  1992  (for  Model  550/ 
551  series  airplanes); 

3.  Service  Bulletin  SBS550-33-07. 
dated  February  14. 1992  (for  Model 
S550  series  airplanes); 

4.  Service  Bulletin  SB552-33-04. 
dated  December  1. 1992  (for  Model  552 
series  airplanes);  and 

5.  Service  Bulletin  SB560-33-01. 
dated  February  14. 1992  (for  Model  560 
series  airplanes). 

These  service  bulletins  describe 
procedures  for  modification  of  the 
landing  light  electrical  circuit.  The 
modification  includes  installing  relays 
and  circuit  breakers  in  the  tailcone  and 
rewiring  the  landing  light  circuit. 
Installation  of  this  modification  will 
reduce  the  current  carried  through  the 
existing  landing  light  switch  to  the 
minimum  amount  needed  to  energize 
the  relay. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  modification  of  the  landing  light 
electrical  circuit.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletins 
described  previously. 

There  are  approximately  1.624 
Citation  Model  500/501.  550/551,  S550, 
552,  and  560  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  996  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  90  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $900  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$5,826,600.  or  $5,850  per  airplane.  This 
total  cost  figure  assumes  that  no 
qperator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 


proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  14^1 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Cessna:  Docket  93-NM-19-AD. 

/4pp//cabi7/fy.- Citation  Model  500/501 
series  airplanes,  unit  numbers  -0001  through 
-0689,  inclusive;  Citation  Model  550/551 
series  airplanes,  unit  numbers  -0002  through 
-0676,  inclusive;  Citation  Model  S550  series 
airplanes,  unit  numtwrs  -0001  through 
-0160.  inclusive:  Citation  Model  552  series 
airplanes,  unit  numbers  -0001  through 
-0015,  inclusive;  and  Citation  Model  560 
series  airplanes,  unit  numbers  -0001  through 
-0117.  inclusive;  certificated  in  any  category 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  and  an  electrical  fire  in 
the  cockpit,  accomplish  the  following: 

(a)  Within  90  days  or  100  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  modify  Ihe  landing 
light  electrical  circuit  in  accordance  with 
Cessna  Citation  Service  Bulletin  SB500-33- 
09,  dated  September  1. 1992  (for  Model  500/ 
501  series  airplanes);  SB550-33-10,  dated 
February  14, 1992  (for  Model  550/551  series 
airplanes);  SBS550-33-07.  dated  February 
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14. 1992  (for  Model  S550  series  airplanes); 
SB552-33-04.  dated  December  1, 1992  (for 
Model  552  series  airplanes);  or  SB56O-33-01, 
dated  February  14, 1992  (for  Model  560 
series  airplanes). 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACX3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  In  Renton,  Washington,  on  April  6. 
1993. 

Darrell  M.  Pedersoa, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-8442  Filed  4-9-93;  8:45  am] 

BILUNG  CODE  4910-1»-P 


14CFRPart39 

[Docket  No.  93-NM-16-AD] 

Airworthiness  Directives;  SAAB- 
SCANIA  Models  SAAB  SF340A  and 
SAAB  340B  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).     , 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
SAAB-SCANIA  Models  SAAB  SF340A 
and  SAAB  340B  series  airplanes,  that 
currently  requires  replacement  of 
certain  life-limited  components 
associated  with  the  main  landing  gear 
(MLG)  and  nose  landing  gear  (NLG)  in 
accordance  with  revised  life  Hmits.  This 
action  would  require  replacement  of 
additional  life-limited  components.  This 
proposal  is  prompted  by  the 
identification  of  Hfe  limits  for  additional 
landing  gear  components  on  the  affected 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  structural  capability  of  the 
MLG  and  the  NLG. 

DATES:  Comments  must  be  received  by 
June  7. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  g3-NM- 
16-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
SAAB-SCANL\  AB,  SAAB  Aircraft 
Product  Support,  S-581.88,  Linkoping, 
Sweden.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubUc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-16-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-16-AD,  1601  Und  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


Discussion 

On  January  13. 1992,  the  FAA  issued 
AD  92-03-08,  Amendment  39-8163  (57 
FR  5376,  February  14, 1992).  to  require 
replacement  of  certain  life-limited 
components  associated  with  the  main 
landing  gear  (MLG)  and  nose  landing 
gear  (NLG)  in  accordance  with  revised 
life  limits.  That  action  was  prompted  by 
an  analysis  in  which  the  life  limits  of 
landing  gear  components  were 
recalculated  in  order  to  compensate  for 
operation  of  SAAB  Model  340  series 
airplanes  at  higher  weights  than  those 
used  to  estabhsh  the  hfe  hmits  during 
airplane  certification.  The  requirements 
of  that  AD  are  intended  to  prevent 
reduced  structural  capability  of  the 
MLG  and  the  NLG. 

Since  the  issuance  of  that  AD,  SAAB- 
SCANIA  has  identified  additional 
landing  gear  components  that  are 
subject  to  the  addressed  unsafe 
condition.  Consequently,  SAAB- 
SCANL\  has  issued  SAAB  340  Service 
Bulletin  SAAB  340-32-066,  Revision  2, 
dated  June  12, 1992,  that  updates  the 
revision  levels  of  service  bulletin 
Attachments  1  through  8;  adds  service 
bulletin  Attachment  9,  which  identifies 
life  limits  for  the  additional  landing  gear 
components  that  are  subject  to  the 
addressed  unsafe  condition;  and  lists 
modification  dash  numbers  in  service 
bulletin  Attachments  4  through  7.  The 
Luftfartsverket  (LFV),  which  is  the 
airworthiness  authority  for  Sweden, 
classified  this  service  bulletin  as 
mandatory. 

This  airplane  model  is  manufactured 
in  Sweden  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  LFV  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  LFV,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  92-03-08  to  require 
replacement  of  additional  life-limited 
landing  gear  components.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  210  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
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approximately  48  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $4,700  per 
airplane.  (These  work  hour  and  parts 
cost  estimates  are  reiterated  from  AD 
92-03-08.)  This  proposed  AD  would 
not  add  any  new  additional  economic 
burden  on  affected  operators,  other  than 
minimal  costs  associated  with  replacing 
additional  life-limited  landing  gear 
comfKinents  identified  in  Attachment  9 
of  the  referenced  service  bulletin.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,541,400,  or  $7,340 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Oder 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  IXDT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


AntherHy:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106{ij};  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8163  (57  FR 
5376.  February  14,  1992),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

SAAB-Scania:  Docket  93-NM-16-AD. 

Supersedes  AD  92-03-08.  Amendment 
39-8163. 

Applicability:  Model  SF340A  series 
airplanes,  serial  numbers  004  through  159. 
inclusive;  and  SAAB  340B  series  airplanes, 
serial  numbers  160  and  subsequent: 
certiHcated  in  any  category. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  ensure  proper  operation  of  the  main 
landing  gear  (MLC)  and  the  nose  landing  gear 
(NLG),  accomplish  the  following: 

(a)  Remove  the  MLG  and  NLG  components 
identified  in  the  attachments  (listed  below)  to 
SAAB  Service  Bulletin  SAAB  340-32-066. 
Revision  1,  dated  October  17, 1990.  and 
replace  them  with  serviceable  components 
prior  to  the  accumulation  of  the  number  of 
landings  listed  In  the  "Fatigue  Life  Flights" 
column  of  the  applicable  "Life  Limited  Parts 
List,"  or  within  60  days  after  April  15. 1991 
(the  effective  date  of  AD  91-07-02, 
Amendment  39-6932),  whichever  occurs 
later.  Thereafter,  replace  these  components 
with  serviceable  components  at  intervals  not 
to  exceed  the  number  of  landings  listed  in 
the  "Fatigue  Life  FlighU"  column  of  the 
appUcable  "Life  Limited  Parts  List." 

SAAB  Service  Bulletin  SAAB  340-32- 
066  Attachments 


AP  predsio"  hv*3u- 

Itcs  sefw.e  txJwun 

No. 

AIR83530-32-07  

AIR835r0-02-04  

AiR83672-32-01   

AIR84306-32-07  

AJR84350-32-01   

AjR83022-32-1BREV 
.   1. 


Date  is- 
sued 


Jan  1990 
Jan.  1930 
Jan.  1990 
Jan.  1990 
Jan.  1390 
Aug.  1990 


Attach- 
ment 
No. 


1 
2 

3 

4 
5 
6 


(b)  Remove  the  MLG  and  NLG  components 
identified  in  the  attachments  (listed  Delow)  to 
SAAB  S«»rvice  Bulletin  SAAB  340-32-066, 
Revision  1.  daied  October  17, 1990.  and 
replace  them  with  sarviceabie  components 
prior  to  the  accumulation  of  the  numl)er  of 
landings  listed  in  the  "Fatigue  Life  Flights" 
column  of  the  applicable  'Life  Limited  Parts 
List."  or  within  bO  days  after  March  16, 1992 
(the  effective  date  of  AD  92-03-08, 
Amendment  39-8163),  whichever  occurs 
later.  Thereafter,  replace  these  components 
with  serviceable  components  at  intervals  not 
to  exceed  the  number  of  landings  listed  in 
the  "Fatigue  Life  Flights"  column  of  the 
applicable  "Life  Limited  Parts  List." 


SAAB  Service  Bulletin  SAAB  340- 
32-066  Attachments 


AP  precision  hydrau- 
lics service  bulletin 
No. 

Date  Is- 
sued 

Attach- 
ment 
No. 

AIR83064-32-02  

AIR843 10-32-07  

Jan.  1990 
Jan.  1990 

7 
8 

(c)  Remove  the  MLG  and  NLG  components 
identified  in  the  attachments  (listed  below)  to 
SAAB  Service  Bulletin  SAAB  340-32-066. 
Revision  2,  dated  June  12, 1992,  and  replace 
them  with  serviceable  components  prior  to 
the  accumulation  of  the  number  of  landings 
listed  in  the  "Fatigue  Life  Flights"  column  of 
the  applicable  "Life  Limited  Parts  List,"  or 
within  60  days  after  the  effective  date  of  this 
AD,  whichever  occurs  later.  Thereafter, 
replace  these  components  with  serviceable 
components  at  intervals  not  to  exceed  the 
number  of  landings  listed  in  the  "Fatigue  Life 
FlighU"  column  of  the  applicable  "Life 
Limited  Parts  List." 

SAAB  Service  Bulletin  SAAB  340- 
32-066  Attachments 


AP  precision  hydrau- 
lics service  bulletin 
No. 


AIR83530-32-07  REV 

1. 
AIR83570-32-O4  REV 

1. 
AiR83572-32-01  REV 

1. 
AIR8430fr-32-07  REV 

1. 
AiR84350-32-01  REV 

1. 
A1R83022-32-18REV 

2. 
AIR83064-32-02  REV 

1. 
AIP8431 0-32-07  REV 

1. 
AiR83608-32-01  


Data  Is- 
sued 


Jan.  1992 
Jan.  1992 
Jan.  1992 
Jan.  1992 
Jan.  1992 
Jan.  1992 
Jan.  1992 
Jan.  1992 
Jan.  1992 


Attach- 
ment 
No. 


1 
2 

3 
4 
5 
6 

7 
8 
9 


(d)  An  alternative  method  of  compliance  or 
adjusunent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  AMM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropntite  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-1 13. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-1 13. 

(e)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 
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Issued  In  Ronton,  Washington,  on  April  6, 
1993. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc,  93-8440  Filed  4-9-93;  8:45  am) 

BILUNG  CODE  4»10-1>.^ 


14CFRPart39 

[Docket  No.  93-NM-21-AD] 

Airworthiness  Directives;  Short 
Brothers,  PLC,  Model  S03-SHERPA 

Series  Airplanes 

AGENCY:  Fuderal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Short  Brothers  Model  SD3- 
SHERPA  series  airplanes.  This  proposal 
would  require  modification  of  the 
power  supply  to  the  emergency  hghting 
system  and  a  subsequent  functional  test 
of  the  system.  This  proposal  is 
prompted  by  an  engineering  analysis, 
which  revealed  that,  in  the  event  of  loss 
of  normal  electrical  power,  the 
emergency  lighting  system  may  fail  to 
illuminate  or  remain  illuminated.  The 
actions  specified  by  this  AD  will 
prevent  failure  of  the  emergency  lights 
to  illuminate  during  an  emergency. 

DATES:  Comments  must  be  received  by 
June  7,  1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
21-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Short  Brothers,  PLC.  2011  Crystal  Drive. 
Suite  713,  Arlington,  Virginia  22202- 
3719.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch.  ANT^-113. 
Transport  Airplane  Directorate.  FAA, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


SUPP1.EMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
93-NM-21-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  certain  Short  Brothers  Model 
SD3-SHERPA  series  airplanes.  The 
CAA  advises  that  results  of  an 
engineering  analysis  have  revealed  that, 
due  to  engineering  design  problems,  the 
emergency  lighting  system  may  fail  to 
illuminate  or  remain  illuminated  in  the 
event  of  loss  of  normal  electrical  power. 
If  the  emergency  lighting  system  were  to 
fail  to  illuminate  during  an  emergency, 
passengers  and  flight  attendants  may 
experience  impaired  vision  during 
performance  of  duties  or  evacuation  of 
the  airplane. 

Short  Brothers.  PLC.  has  issued  Shorts 
Service  Bulletin  SD3  SHERPA-33-1. 
dated  January  17, 1993,  that  describes 


procedures  for  modification  of  the 
power  supply  to  the  emergency  lighting 
system  and  a  subsequent  functional  test 
of  the  system.  The  modification 
involves  installing  a  new  relay  with 
associated  wiring  and  diodes  between 
circuit  breaker  243  and  the  left  and  right 
generator  line  contactor  slave  relays  to 
ensure  that  the  system  will 
automatically  illuminate  under  all 
conditions  if  normal  airplane  power  is 
interrupted  or  lost.  The  CAA  classified 
this  service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  power  supply  to  the 
emergency  lighting  system  and  a 
subsequent  functional  test  of  the  system. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  aj^ected  by  this 
proposed  AD,  that  it  would  take 
approximately  25  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $13,750,  or  $1,375  p>er 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


19074 


Federal  Register  /  Vol  58,  Na  68  /  Monday.  April  12.  1993  /  Proposed  Rules 


For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWOFTTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Short  Brothers,  PLC:  Docket  93-NM-21-AD. 

Applicability:  Model  SD3-SHERPA  series 
airplanes;  serial  numbers  SH3201  through 
SH3210.  inclusive;  csrtiiicatad  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  feiiure  of  the  emergency 
lighting  system  to  illuminata  during  an 
emergency,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  power  supply  to  the 
emergency  lighting  system  and  perform  a 
functional  test  of  the  system  in  accordance 
with  Shorts  Service  Bulletin  SD3  SHERPA- 
3J-1.  dated  January  17, 1993. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  writh  this  AO,  if  any,  may  be 


obtained  £rom  the  Standardization  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
rf>quirements  of  this  AD  can  l>e 
accotnplished. 

Issued  in  Renton.  Washington,  on  April  6. 
1993. 

DaireU  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc  93-«443  Filed  4  9  93;  8:45  am) 

BIUJNO  COOC  W10-1S-M 


Coast  Guard 

33  CFR  Parti  85 
[CGD1  83-012] 


Safety  Zor>e  Regulations:  Town  of 
Stratford,  CT  Fireworks 

AGENCY:  Coast  Guard.  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  at  the  Mouth  of 
the  Housatonic  River  at  Short  Beach. 
Stratford,  CT  from  9  p.m.  to  10  p.m.  on 
July  3, 1993.  This  safety  zone  will  be 
needed  to  protect  the  maritime 
community  from  possible  navigation 
hazards  associated  with  a  fireworks 
display.  Entry  into  this  zone  will  be 
prohibited  unless  authorized  by  the 
Captain  of  the  Port.  Long  Island  Sound. 
DATES:  Comments  must  be  received  on 
or  before  May  27,  1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Captain  of  the  Port,  120  Woodward 
Avenue.  New  Haven.  CT  06512  or  may 
be 'delivered  to  the  Port  Operations 
office  at  the  above  address  between  8 
am.  and  4  p.m..  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (203)  468-4464. 

Tne  Captain  of  the  Port  maintains  the 
public  doMcket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operations  office  at  the  above  address. 
FOR  FURTHER  INFOftMATTON  COffTACT: 
Lieutenant  Commander  D.  D.  Skewes, 
Chief  of  Port  Operations.  Captain  of  the 
Port.  Long  Island  Sound  at  (203)  468- 
4464. 

St«>PLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address.  Identify  this  rulemaking 
(CC^l  93-012)  and  the  specific  section 


of  this  proposal  to  which  each  comment 
applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Project 
Manager  at  the  address  under 
"ADDRESSES."  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  the  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  D.  D. 
Skewes.  Project  Manager,  Captain  of  the 
Port.  Long  Island  Sound,  and  LCDR  J. 
Stieb,  Project  Counsel,  First  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

On  February  24,  1993  the  sponsor, 
The  Town  of  Stratford.  CT  requested 
that  a  fireworks  display  be  permitted  in 
the  port  of  Stratford  in  the  vicinity  of 
Short  Beach,  Stratford,  CT  from  9  p.m. 
to  10  p.m.  on  July  3. 1993. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  within  an  800  foot  radius 
of  the  fireworks  launching  site,  located 
on  Short  Beach.  Stratford.  CT.  This  zone 
is  required  to  protett  the  maritime 
community  from  the  dangers  and 
potential  hazards  to  navigation 
associated  with  this  fireworks  display 
which  is  occurring  over  tlie  Housatonic 
River,  a  navigable  waterway.  Entry  into 
or  movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  on  scene 
representative. 

Regulatory  Evaluation 

The  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  PoUcies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  Due  to  the  limited  duration  of  the 
fireworks  display,  the  small  size  of  the 
safety  zone  and  low  level  or  nonexistent 
commercial  vessel  traffic  expected  in 
the  area  during  the  effective  time  of  the 
zone,  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  Marine  safety  voice 
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advisories  will  be  broadcast  during  the 
day  of  the  event 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475. IB.  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority.  33  U.S.Q  1231;  50  U.S.Q  191- 
49  CFR  1.46  and  33  CFR  1.05-l(g).  6.04-1. 
6.04-6,  and  160.5. 

2.  A  temporary  §  165.T01-O12  is 
added  to  read  as  follows: 


§16S.T01-012    Town  of  Stratford  CT 
Fireworks. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  the  Housatonic  River  within  800  feet 
of  the  fireworks  launching  site,  located 
on  Short  Beach.  Stratford.  CT 
approximately  700  feet  fit)m  the  eastern 
end  of  Dome  Drive  in  approximate 
position  41°  09'  50"  N  and  073°  Oe*  35" 
W. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  9  p.m.  July  3, 1993. 
It  terminates  at  10  p.m.  July  3, 1993.  The 
rain  date  for  this  project  is  July  5. 1993 
at  the  same  times. 

(c)  Reguhtions.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on  scene  representative. 

Dated:  March  31.  1993. 
H.  Bnice  Dickey. 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port.  Longkland^und. 

[PR  Doc  93-6469  Filed  4-9-93:  8:45  am) 

BILUNQ  COOE  401»-I4-M 


POSTAL  SERVICE 
39  CFR  Part  111 

Maximum  Thickness  of  Postcards 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  inquiry. 


StiMMARY:  The  Postal  Service  requests 
comments  on  the  desirability  of 
increasing  the  maximum  allowable 
thickness  for  postcards.  Several  mailers 
have  suggested  that  thicker  postcards 
should  be  permitted.  This  notice  seeks 
comments  from  mailers,  postcard 
manufacturers,  and  any  other  interested 
persons  on  the  desirabiUty  of  a  change 
in  the  maximum  thickness  requirement 
DATES:  Comments  should  be  received  by 
May  27, 1993. 

AOOflESSES:  Address  all  comments  to 
the  Vice  President,  Customer  Service 
Support.  U.S.  Postal  Service,  475 
L'Enfant  Plaza  West.  SW..  Washington. 
DC  20260-5903.  Copies  of  all  written 
comments  will  be  available  for 
inspection  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday,  in  room  8430. 
at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Evelyn  Stein.  (202)  268-5175. 
SUPPLEMENTARY  INFORMATION:  Domestic 
Mail  Classification  Schedule  Section 
100.021,  and  Domestic  Mail  Manual 
Section  322.2,  currently  provide  that  the 
maximum  allowable  thickness  for 
pieces  eligible  to  be  mailed  as  First- 


Class  postcards  is  0.0095  inch.  As  a 
resvdt  of  comments  from  several  mailers 
that  thicker  postcards  should  be 
permitted,  the  Postal  Service  is 
considering  action  to  increase  the 
maximum  allowable  thickness.  To  assist 
in  this  effort,  the  Postal  Service  requests 
comments  from  mailers,  postcard 
manufacturers,  and  any  other  interested 
persons  on  the  desirability  of  a  change 
In  the  maximum  thickness  requirement. 
Commenters  should  include  a  statement 
of  what  range  of  thickness  they 
currently  use.  what  they  believe  the 
maximum  allowable  thickness  should 
be,  and,  whether  they  would  be  willing 
to  submit  samples  to  assist  in  analyzing 
the  processing  capabiUties  of  different 
thicknesses  of  postcard  stock.  After 
reviewing  comments  the  Postal  Service 
will  decide  whether  to  proceed  with  the 
necessary  regulatory  action  to  increase 
the  maximum  thickness  of  postcards. 
Stanley  F.  Mint, 

Chief  Counsel.  Legislative  Division. 
[FR  Doc  93-8251  Filed  4-9-93;  8:45  am] 
BiLUNQ  COOC  7710-12-M 


ENVIRONMENTAL  PROTECTION 

AGENCY 

40  CFR  Part  52 
IOM20-1-5388;  FRL-4612-4J 

Approval  and  Promulgation  of 
Implementation  Plans;  Ohio 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 

ACTION:  Proposed  rule. 


SUMMARY:  USEPA  proposes  to  approve 
and  disapprove  specific  portions  of  a 
requested  site-specific  State 
Implementation  Plan  (SIP)  revision  to 
the  ozone  control  provisions  of  the  Ohio 
SIP.  The  revision  pertains  to  the 
Columbus  Coated  Fabrics  (CCF)  facility 
in  Franklin  County,  Ohio.  Frankfin 
County  was  redesignated  as  attaining 
the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  ozone,  effective 
December  12, 1985.  Franklin  County 
was  again  redesignated  as 
nonattainment  for  ozone,  and  classified 
as  marginal,  effective  January  6. 1992. 
The  revision  request  is  for  an  alternative 
emission  reduction  plan  (bubble),  with 
monthly  averaging  for  12  of  15  vinyl 
coating  lines,  an  extended  compUance 
schedule  for  15  vinyl  coating  Unes,  and 
a  permanent  relaxation  from  Ohio's 
Rule  3745-21-09(H)  for  11  U-frame 
vinyl  coating  lines.  USEPA  is  proposing 
to  disapprove  the  revision  for  the  15 
vinyl  coating  lines  for  the  period  from 
the  initial  compliance  date.  April  1. 
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1982.  until  December  12. 1985.  and 
from  January  6, 1992,  on,  because  the 
revision  does  not  meet  USEPA's 
compliance  date  extension  policy  and 
SIP  relaxation  policy  for  nonattainment 
areas  USEPA  is  proposing  to  approve 
the  revision  for  the  15  vinyl  coating 
lines  for  the  period  from  December  12, 
1985,  to  January  6, 1992,  because  it 
meets  USEPA's  emissions  trading  policy 
for  attainment  areas.  Finally,  USEPA  is 
proposing  to  approve  the  revision  for 
the  11  U-frame  vinyl  coating  lines  as  a 
site-specific  determination  of  reasonably 
available  control  technology  (RACT),  for 
the  period  from  April  1, 1982,  to 
January  6. 1992.  USEPA  is  proposing 
disapproval  of  the  revision  for  RACT 
relaxation  from  January  6, 1992.  because 
relaxation  from  RACT  in  an  ozone 
nonattainment  area  is  prohibited  by  the 
Clean  Air  Act  Amendments  of  1990. 

DATES:  Comments  on  this  requested 
revision  and  on  the  proposed  USEPA 
action  must  be  received  by  May  12, 
1993. 

ADDRESSES:  Copies  of  the  SIP  revision 
and  USEPA's  analysis  are  available  at 
the  following  addresses  for  review:  (It  is 
recommended  that  you  telephone 
Bonnie  Bush,  at  (312)  353-6684,  before 
visiting  the  Region  5  office.)  U.S. 
Environmental  Protection  Agency, 
Region  5,  Air  Enforcement  Branch  (AE- 
17J).  77  West  Jackson  Boulevard. 
Chicago.  Illinois  60604. 

Written  comments  should  be  sent  to: 
William  MacDowell,  Chief,  Regulatory 
Development  Section,  Air  Enforcement 
Branch  (AE-17J).  U.S.  Environmental 
Protection  Agency,  Region  5, 11  West 
Jackson  Street.  Chicago.  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bonnie  J.  Bush.  Air  Enforcement 
Branch.  (AE-17J),  Environmental 
Protection  Agency,  77  West  Jackson 
Street.  Chicago,  Illinois  60604,  (312) 
353-6684. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  18, 1983.  April  25, 
1984.  June  14.  1984.  and  June  24. 1985. 
the  Ohio  Environmental  Protection 
Agency  (OEPA)  submitted  a  revision 
request  (with  several  amendments)  to  its 
ozone  SIP  relating  to  the  Columbus 
Coated  Fabrics  (CCF)  facility.  This 
revision  request  contains  a  bubble  with 
monthly  averaging  for  12  of  15  vinyl 
coating  lines,  an  extended  compliance 
schedule  for  the  15  vinyl  coating  lines, 
and  a  permanent  relaxation  of  emission 
limitations  for  11  U-frame  vinyl  coating 
lines  located  at  CCF's  facility  in 
Columbus,  Franklin  County,  Ohio. 


Current  SIP 

Under  the  existing  federally  approved 
SDP,  each  vinyl  coating  line  is  subject  to 
the  emission  control  requirements 
contained  in  Ohio  Administrative  Code 
(OAC)  Rule  3745-21-09(H)  (4.8  pounds 
VOC  per  gallon  of  coating  as  a  daily 
average)  and  to  the  deadline  for  final 
compliance  contained  in  OAC  Rule 
3745-21-04(q(7)  (April  1, 1982). 
USEPA  approved  these  rules  as  meeting 
the  RACT '  requirements  of  part  D  of  the 
Clean  Air  Act  on  October  31, 1980  (45 
FR  72122),  and  June  29, 1982  (47  FR 
28907).  Subsequently,  Franklin  County 
was  redesignated  to  attainment  for 
ozone,  effective  December  12, 1985  (50 
FR  46650,  November  12. 1985),  and 
again  redesignated  to  nonattainment  for 
ozone  and  classified  as  marginal  under 
the  Clean  Air  Act  Amendments  of  1990 
(CAAA).  effective  January  6, 1992  (56 
FR  56694,  November  6. 1991). 
Therefore,  the  CCF  revision  must  be 
evaluated  both  as  to  whether  it  is 
approvable  in  an  attainment  area 
(Franklin  Coiuity  from  December  12, 
1985,  to  January  6, 1992)  and  in  a 
nonattainment  area  (Franklin  County, 
pre-December  12, 1985,  and  post- 
January  5, 1992).  USEPA  evaluated 
Ohio's  submission  to  determine  whether 
it  meets  the  requirements  of  USEPA's 
Emissions  Trading  Policy.  Extended 
Compliance  PoUcy.  and  Long  Term 
Averaging  Policy,  and  whether  the 
Franklin  County  ozone  plan,  with  the 
SEP  revision,  still  provides  for 
maintenance  of  the  ozone  NAAQS. 

n.  USEPA's  Policies  Applicable  to  the 
Review  of  the  CCF  Revision 

USEPA's  Bubble  Policy 

On  April  7. 1982  (47  FR  15076),  the 
USEPA  issued  a  proposed  Emissions 
Trading  Policy  Statement  (ETPS)  which 
sets  forth  general  principles  for  the 
creation,  banking  and  use  of  emission 
reduction  credits.  This  statement 
indicated  that  it  is  the  policy  of  USEPA 
to  encourage  use  of  emissions  trades  to 
achieve  more  flexible,  rapid  and 
efficient  attainment  of  the  NAAQS.*  It 
describes  emissions  trading,  sets  out 
general  principles  that  USEPA  will  use 
to  evaluate  emissions  trades  under  the 
Clean  Air  Act,  and  expands 


'  A  definition  of  RACT  ia  contained  in  a 
December  9,  1976,  Memorandum  from  Roger 
Strelow,  Former  Assistant  Administrator  for  Air 
and  Waste  Management.  RACT  is  the  lowest 
emission  limitation  that  a  particular  source  is 
capable  of  meeting  by  the  application  of  control 
technology  that  is  reasonably  available,  considering 
technological  and  economic  feasibility. 

'  The  NAAQS  were  determined  such  that  they 
protect  human  health  and  well-being  and  prevent 
undesirable  effects  on  the  environment.  See  section 
109  of  the  Qean  Air  Act  and  40  CFR  part  SO. 


opportunities  for  states  and  industry  to 
use  these  less  costly  control  approaches. 
The  April  7, 1982,  notice  stated  that, 
until  USEPA  takes  final  action  on  its 
policy  statement,  state  actions  involving 
emission  trades  would  be  evaluated 
under  the  provisions  set  forth  in  the 
proposed  statement.  On  December  4, 
1986  (51  FR  43814),  USEPA  issued  its 
final  ETPS,  which  contains  the  criteria 
by  which  emission  trades  are  now 
evaluated. 

A  source  may  secure  emission 
reduction  credits  by  meeting  each  of  the 
applicable  requirements  of  the  final 
ETTS.  To  be  approvable,  the  bubble 
must  produce  results  which  are 
equivalent  to  or  better  than  the  baseline 
emission  levels  in  terms  of  ambient 
impact  and  enforceability.  Generally, 
only  reductions  which  are  surplus, 
enforceable,  permanent,  and 
quantifiable  can  qualify  as  emission 
reduction  credits.  In  attainment  areas 
and  nonattainment  areas  with  approved 
plans,  a  source  must  use  the  lower  of 
actual  or  allowable  values  for  each  of 
the  three  baseline  components,  unless 
allowable  values  higher  than 
corresponding  actual  values  are  clearly 
used  or  reflected  in  the  demonstration 
of  attainment  or  otherwise  shown  not  to 
jeopardize  ambient  standards.  In 
nonattainment  areas  lacking  an 
approved  demonstration  of  attainment, 
a  source  must  use  the  lower  of  actual, 
RACT  allowable,  or  SIP  allowable 
values  for  each  of  the  baseline 
components,  with  an  additional  20 
percent  reduction  in  emissions,  to 
calculate  the  baseline.  The  three 
baseline  factors  (which  amount  to  the 
RACT  allowable  limit,  times  actual 
production)  are  described  in  the 
following  paragraph.  Actual  values  for 
these  factors  are  determined  based  upon 
the  source's  average  historical  values  for 
the  factors  for  the  2-year  period 
preceding  the  source's  application  to 
trade  emission  reduction  credits. 

For  bubbles,  a  source's  "baseline" 
emissions  are  equal  to  the  product  of  its: 
(1)  Emission  rate  ("ER"),  specified  in 
terms  of  mass  emissions  per  unit  of 
production  or  throughput  (e.g.,  pounds 
of  volatile  organic  compound  (VOC)  per 
weight  of  solids  applied);  (2)  average 
hourly  capacity  utilization  ("CU")  (e.g., 
weight  of  solids  applied  per  hour);  and 
(3)  number  of  hours  of  operation  ("H") 
during  the  relevant  time  period.  In  sum, 
baseline  emissions=ERxCUxH.  Net 
baseline  emissions  for  a  bubble  are  the 
sum  of  the  baseline  emissions  of  all 
sources  involved  in  the  trade. 

However,  in  the  case  of  a  bubble 
based  on  a  weighted  average  over 
several  coating  lines  (crossline  average), 
it  may  not  be  appropriate  to  specify 
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baseline  values  for  capacity  utilization 
and  hours  of  operation.  In  general, 
USEPA  does  not  require  ozone 
attainment  demonstrations  to  restrict 
sources'  production  levels  but  allows 
States  to  assume  typical  summer  day 
production  levels  and  limit  sources  on 
a  rate  basis  (e.g..  lb  VOC/lb  solids). 
Therefore,  a  crossline  average  SEP 
revision  can  be  considered  consistent 
with  USEPA  policy  with  respect  to 
development  of  ozone  control  strategies 
if  the  revision:  (1)  Has  as  its  basis  the 
lower  of  actual  or  allowable  emission 
rale  and  current  production;  or  (2) 
makes  no  assumptions  concerning 
production  but  is  based  solely  on  the 
appropriate  emission  rate.  In  a  crossline 
average,  credit  is  generated  and  used 
over  a  24-hour  period  (i.e.,  a  lower 
emission  rate  on  one  line  over  a  day 
compensates  for  a  high  emission  rate  on 
another  line)  and,  therefore,  the  amount 
of  credit  does  not  depend  on  historical 
production.  It  should  be  noted  that  in 
cases  where  there  is  a  limited  amount  of 
credit  based  on  historical  operation 
(e.g..  credits  from  post-application 
shutdowns  or  curtailments),  it  is 
appropriate  to  determine  baseline 
values  for  capacity  utilization  and  hours 
of  operation  based  on  the  two  years 
prior  to  application  to  the  State.  For 
these  bubbles,  the  amount  of  creditable 
reductions  relates  directly  to  the 
historical  production  levels. 

USEPA 's  Source-Specific  SIP  Revision 
Policy 

USEPA "s  July  29,  1983.  policy 
memorandum  on  "Source  Specific  SIP 
Revisions"  states  that: 

For  a  State  to  secure  USEPA  approval  of  a 
relaxation  and  continue  overall  approval 
status,  however,  the  State  would  need  to 
show  that  the  SIP  as  a  whole,  despite  the 
relaxation,  would  continue  to  "provide  for" 
attainment  by  the  end  of  1982  in  the 
nonextension  areas  *  •  *.  ForVOC 
Inonattainment  areas]  this  generally  will 
require  a  data  base  and  modeling 
demonstration  consistent  with  that  applied 
in  extension  areas. 

In  areas  designated  attainment" 
(Franklin  County  from  December  12. 
1985,  to  January  6, 1992),  this 
essentially  means  that  the  State  must 
demonstrate  that  the  SIP,  with  the 
revision,  vifill  continue  to  provide  for 
maintenance  of  the  NAAQS.  For 
nonattainment  areas  with  approved 
plans  (Franklin  County,  pre-December 
12,  1985),  a  revised  strategy,  with  a  new 
emission  inventory  and  modeling, 
would  be  required.  Nonattainment  areas 
without  approved  plans  (Franklin 
County,  post-January  5. 1992).  are 
addressed  by  the  General  Savings 
Clause  of  the  Clean  Air  Act 


Amendments  of  1990.  subpart  6,  section 
193: 

No  control  requirement  In  effect,  or 
required  to  be  adopted  by  an  order, 
settlement  agreement,  or  plan  in  efifect  before 
the  date  of  the  enactment  of  the  Qean  Air 
Act  Amendments  of  1990  in  any  area  which 
is  a  nonattainment  area  for  any  air  pollutant 
may  be  modified  after  such  enactment  In  any 
manner  unless  the  modification  insures 
equivalent  or  greater  emission  reductions  of 
such  air  pollutant. 

For  nonattainment  areas  without 
approved  plans,  the  State  must 
demonstrate  that  the  SIP  revision 
provides  for  emission  reductions  at  least 
equivalent  to  the  reductions  provided 
for  by  the  unrevised  SIP. 

USEPA 's  Long-Term  Averaging  Policy 

USEPA's  January  20,  1984.  policy 
memorandum  on  "Averaging  Times  for 
Compliance  with  VOC  Emissions 
Limits"  reads  as  follows: 

1.  A  demonsUation  must  be  made  that  the 
use  of  long-term  averaging  (greater  than  24- 
hour  averaging)  will  not  jeopardize  either 
ambient  standards  attainment  or  the 
reasonable  further  progress  (RFP)  plan  for  the 
area.  This  must  be  accomplished  by  showing 
that  the  maximum  daily  increase  in 
emissions  associated  with  long-term 
averaging  is  consistent  with  the  approved 
ozone  SiF  for  the  area. 

2.  Averaging  periods  must  be  as  short  as 
practicable  and  in  no  case  longer  than  30 
days. 

This  policy  is  relevant  to  all 
nonattainment  areas,  and  to  attainment 
areas  where:  (1)  An  increase  in  actual 
emissions  on  a  24-hour  basis  is  being 
contemplated  and  (2)  the  increase  is  not 
provided  for  in  the  area's  attainment 
demonstration. 

(Compliance  Date  Extension  Policy 

To  be  approvable,  the  time  extension 
must  comply  with  the  Clean  Air  Act  and 
USEPA's  policy  en  compliance  date 
extensions.  A  detailed  discussion  of 
USEPA  policy  related  to  compliance 
date  extensions  appears  in  appendix  A 
of  the  final  rulemaking  published  on 
November  8,  1988,  at  53  FR  45103. 

III.  Discussion  and  Evaluation  of  the 
CCF  Revision  Request 

Fifteen  Vinyl  Coating  Lines 

The  15  vinyl  coating  lines  are 
required  to  comply  witli  the  emission 
control  requirement  of  4.8  pounds  VOC 
per  gallon  of  coating  on  a  daily  basis  or 
to  comply  with  the  requirements  for 
add-on  controls.  CCF  has  agreed  to 
install  add-on  controls  for  three  lines  to 
achieve  compliance  with  the  VOC  limits 
for  these  lines.  CCF  agrees  that  add-on 
controls  for  these  three  lines  are  both 
technologically  and  economically 


feasible.  The  affected  three  vinyl  coating 
lines  account  for  the  majority  of  the 
VOC  emissions  from  CCF's  15  vinyl 
coating  lines.  Emissions  from  these  lines 
were  to  be  controlled  by  capture  and 
incineration  equipment  which  is  subject 
to  the  75  percent  capture  efficiency.  90 
percent  control  requirements  contained 
in  OAC  Rule  3745-21-09(H)(2).  The 
revised  compliance  date  was  December 
31, 1985,  for  these  fines. 

For  8  of  the  remaining  12  fines,  CCF 
has  demonstrated  that  use  of  water- 
based  ink  and  coating  technology, 
where  feasible,  would  not  provide  for 
attainment  of  the  4.8  pounds  VOC  per 
gallon  of  coating  fimit  on  a  daily  basis. 
Therefore.  CCF  proposes  to  achieve 
compfiance  with  Ohio's  revised  plan  for 
these  8  lines  through  application  of  a 
bubble  and  a  monthly  weighted  average 
VOC  content  of  4.8  pounds  of  VOC  per 
gallon  of  coating  employed,  minus 
water,  by  December  31. 1985,  for  the  12 
vinyl  coating  lines  combined.  If 
compliance  with  the  bubble-firaitation 
cannot  be  achieved  by  eliminating  the 
use  of  certain  solvent-based  coatings 
and  increasing  the  use  of  waterbome 
coatings,  then  CCF  had  to  install  add-on 
control  equipment,  as  necessary,  to 
ensure  compliance  by  December  31. 
1985.'  Interim  emission  limitations 
were  established  as  follows:  CCF  had  to 
achieve  VOC  emission  levels  not 
exceeding  5.5.  5.0.  and  4.6  pounds  of 
VOC  per  gallon  of  coating  employed; 
minus  water,  respectively,  as  annual 
(1983, 1984.  and  1985),  volume- 
weighted  averages  for  all  coatings 
employed  in  the  15  vinyl  coating  lines. 

On  and  after  October  1 ,  1983.  CCF 
had  to  keep  records  regarding  the 
composition  and  quantity  of  each 
coating  employed  in  these  lines  during 
each  calendar  month.  In  addition,  CCF 
had  to  submit  quarterly  reports  to  OEPA 
which  specify  the  total  quantity  of 
coatings  employed  in  the  previous 
quarter  and  the  volume-weighted 
average  VOC  emission  rate  for  each 
month. 

IV.  Analysis 

The  State  requested  a  revision 
providing  for  a  bubble  for  12  lines,  a 
compliance  date  extension  for  these  12 
lines,  plus  3  additional  fines,  and 
monthly  averaging  for  the  12  lines. 
Because  Franklin  County,  where  CCF  is 
located,  was  redesignated  to  attainment 
of  the  ozone  NAAQS,  effective 
December  12,  1985  (50  FR  46650, 


'CCF  was  to  have  achieved  final  compliance  by 
use  of  iocioeraboo  for  3  of  the  is  vinyl  coating 
lines  and  the  remaining  M  vinyl  coaUng  lme« 
through  the  use  of  watarfaorae «'«'»» jpgf  under  tha 
Ixtbbleui  1985. 
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November  12, 1985),^  and  was  again 
redesignated  to  marginal  nonattainment, 
effective  January  6, 1992  (56  FR  56694, 
November  6, 1991).  and  because  the 
revision  is  applicable  to  timeframes 
both  before  and  after  each  redesignation, 
the  CCF  revision  must  be  evaluated  both 
as  to  whether  it  is  approvable  in  an 
attainment  area  (Franklin  County  from 
December  12, 1985.  to  January  6, 1992) 
and  in  a  nonattainment  area  (Franklin 
County  pre-December  12, 1985.  and 
post-January  5,  1992). 

As  discussed  below,  the  State  has 
provided  support  for  a  bubble  located  in 
an  attainment  area  and  in  a 
nonattainment  area  with  an  approved 
(pre-1990  CAAA)  part  D  plan.  However, 
the  State's  submittal  does  not  meet  the 
specific  requirements  in  USEPA's 
compliance  date  extension  and  monthly 
averaging  policies,  which  apply  to  CCF 
during  Franklin  County's  ozone 
nonattainment  periods,  but  does  meet 
these  policies  for  the  period  when 
Franklin  County  was  redesignated  to 
attainment. 

Extended  Compliance  and  Long-Term 
Averaging  Analysis  for  Nonattainment 
Area  Timeframes 

A  compliance  date  extension  to 
December  31,  1985,  was  requested  for 
both  the  3  lines  complying  by  add-on 
controls  and  the  12  remaining  lines. 
USEPA  has  determined  that  this 
compliance  date  extension  to  December 
31, 1985,  is  not  approvable,  for  the 
timeh^me  that  Franklin  County  was 
designated  nonattainment.  based  on  the 
Clean  Air  Act  and  USEPA's  policy  on 
compliance  date  extensions.  In 
particular,  the  State  has  not  adequately 
researched  the  compliance  status  of 
other  similar  sources  to  determine  if 
compliance  by  the  original  deadline  was 
reasonable.  Therefore,  the  revision  for  a 
compliance  date  extension  for  CCF  must 
be  proposed  for  disapproval  for  the 
timeframe  that  Franklin  Coimty  was 


designated  nonattainment.  A  more 
detailed  discussion  of  the  rationale  for 
proposing  disapproval  of  the  State 
submission  and  of  the  Clean  Air  Act  and 
USEPA  policy  related  to  compliance 
date  extensions  appears  in  Appendix  A 
of  the  final  rulemaking  published  on 
November  8.  1988,  at  53  FR  45103. 

In  addition,  monthly  averaging  for  12 
lines  was  requested  for  CCF.  USEPA's 
January  20, 1984,  policy  memorandum 
on  averaging  times  allows  extended 
averaging  "where  the  source  operations 
are  such  that  •   •  *  the  application  of 
RACT  for  each  emission  point  is  not 
economically  or  technically  feasible  on 
a  daily  basis."  However,  the  averaging 
time  should  be  as  short  as  practicable 
and  in  no  case  longer  than  30  days. 

Ohio  has  submitted  documentation 
from  CCF  which  establishes  that:  (1) 
Waterbome  ink  and  coating  technology 
was  not  available  for  all  of  their 
products,  (2)  where  feasible,  waterbome 
technologies  were  being  used,  and  (3) 
application  of  controls  for  each 
emission  point  was  not  reasonable  and/ 
or  feasible  on  a  daily  basis. 

However.  Ohio  did  not  document  that 
CCF  could  not  utilize  an  averaging 
period  shorter  than  30  days,  e.g.,  7  days 
or  15  days.  Therefore,  Ohio  has  not 
documented  that  the  CCF  revision  meets 
the  requirements  of  the  Clean  Air  Act 
and  USEPA's  policy  memorandum  on 
extended  averaging  periods. 
Consequently,  the  revision  for  an 
extended  averaging  period  for  CCF  must 
be  proposed  for  disapproval  for  the 
timeframes  that  Franklin  County  has 
been  designated  nonattainment,  i.e., 
pre-December  12. 1985.  and  post- 
January  5, 1992. 

Extended  Compliance  and  Long-Term 
Averaging  Analysis  for  Attainment  Area 
Timeframe 

For  such  sources  in  attainment  areas, 
the  Clean  Air  Act  only  requires  that  SIP 
revisions  not  interfere  witi  maintenance 


of  the  NAAQS.  Based  on  the  "worst 
case"  daily  emissions,  the  potential 
single  day  emissions  increase  allowed 
by  this  Sff  revision  would  be  3.9  tons 
of  VOC  for  the  15  vinyl  coating  lines 
and  1.0  ton  of  VOC  for  the  11  U-frames. 
The  1983  RFP  update  for  Ohio  shows 
that  the  growth  margin  for  the 
Columbus  demonstration  area  (which 
includes  Franklin  County)  was 
approximately  2,481  tons  per  year  at  the 
end  of  1983,  or  approximately  6.8  tons 
per  day  (based  on  the  1979  ozone  SIP). 
The  estimates  from  CCF  indicate  that 
4.9  tons  of  the  available  daily  growth 
margin  would  be  consumed  under  the 
"worst  case"  conditions.  Therefore,  the 
maximum  daily  VOC  emissions  from 
CCF  were  consistent  with  the  ozone 
portion  of  the  pre-CAAA  Ohio  SIP,  and 
this  revision  should  not  have  interfered 
with  maintenance  of  the  ozone  NAAQS 
in  Franklin  County,  while  the  area  was 
in  attainment,  since  the  possible 
increase  in  emissions  allowed  by  this 
revision  was  well  within  the  surplus 
emission  reductions  contained  in  Ohio's 
part  D  plan  for  Franklin  County. 

Bubble  for  Attainment  and 
Nonattainment  Timeframes 

A  bubble  was  requested  for  12  vinyl 
coating  lines.  USEPA  has  determined 
that  the  revision  is  consistent  with  the 
bubble  principles  contained  in  USEPA's 
Emissions  Trading  Policy  Statements  of 
April  7, 1982  (47  FR  15076),  and 
December  4, 1986  (51  FR  43814);  both 
for  the  periods  when  Franklin  County 
was  designated  nonattainment  for  ozone 
(pre-December  12, 1985,  and  post- 
January  5,  1992)  and  when  it  was 
designated  attainment  (from  December 
12,  1985,  to  January  6, 1992).  The 
proposed  bubble  VOC  emission 
limitation  is  specified  within  the  special 
terms  and  conditions  of  the  variances, 
which  are  summarized  in  the  following 
table: 


, 

Emissions  (tons  per  year) 

Snurr^Q 

Actuai 

Allowable 

Before  But)- 
ble  (1982) 

After  Rubble 

(1985  estJ- 

mated) 

Before  Bul)- 
t)ie  (1983) 

After  Bubble 
(1985  esti- 
mated) 

15  vinyl  coating  lines  

448 

376 

204 

378 

'  USEPA's  currant  policy  for  redesignating  areas 
b  found  In  the  September  4. 1992,  John  Calcagni 
metnorandum  enlilled  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to  Attainment" 
which  supplements  the  April  6,  1987,  Gerald  A. 
Kmimn  loemorandum  eotitled  "Oaon* 


Redesignation  Policy",  and  the  April  21, 1983, 
Sheldon  Meyers  redesignation  policy  guidance. 
Franklin  County  was  redesignated  (November  12, 
198S)  before  these  supplemental  policies  were 
issued. 
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The  allowable  emissions  are  based  on 
the  applicable  Hmit  of  4.8  pounds  of 
VOC  per  gallon  of  coating,  excluding 
water.  The  apparent  increase  in  "after 
bubble"  allowable  emissions  was  based 
solely  on  an  expected  increase  in  1985 
production  levels.  Because  the  bubble  is 
based  on  a  weighted  average '  emission 
hmit.  it  is  possible  for  both  actual  and 
allowable  tons  of  emissions  to  increase, 
with  increased  production.  Nonetheless, 
for  the  12  bubbled  lines,  the  monthly 
average  emission  rate  will  not  exceed 
4.8  pounds  of  VOC  per  gallon, 
excluding  water.  The  revision  contains 
a  compliance  methodology  which 
requires  CCF  to  record  and  report  the 
composition  and  quantity  of  each 
coating  employed  on  each  line  during 
the  calendar  month.  Therefore.  USEPA 
has  a  mechanism  to  determine  CCF's 
conipliance  with  the  monthly  averaged 
limit.  The  Hmit  is  also  permanent  and 
quantifiable.  Moreover,  OEPA  has 
demonstrated  that  the  maximum 
increase  in  emissions  caused  by  this 
revision  would  not  jeopardize 
maintenance  of  the  ozone  standard 
during  Franklin  County's  attainment 
period,  because  the  possible  increase  in 
emissions  allowed  by  this  revision  is 
within  the  surplus  emission  reductions 
contained  in  Ohio's  part  D  plan  for 
Franklin  County. 

Based  on  the  above  evaluation, 
USEPA  is  proposing  to  disapprove  the 
SIP  revision  for  the  15  vinyl  coating 
lines  (K001-K015)  at  CCF  for  the 
timeframes  from  April  1, 1982,  to 
December  12,  1985,  and  from  January  6, 
1992,  on.*  and  approve  it  from 
December  12, 1985.  to  January  6, 1992. 

Eleven  U-Fmme  Vinyl  Coating  Lines 
(K016-K026) 

Ohio  requested  a  permanent 
relaxation  of  the  SIP  for  CCF's  11  U- 
frame  vinyl  coating  lines.  Under  this 
request,  CCF  could  not  use  any  coating 
which  would  exceed  6.1  pounds  of  VOC 
per  gallon  of  coating,  minus  water,  and 
CCF  would  have  to  maintain  monthly 
records  for  the  11  U-frame  vinyl  coating 
lines.  CCF  stated  in  its  submittal  to 
OEPA  that  the  use  of  waterbome  or  high 
solids  coatings  is  not  feasible  for  the  11 
U-frame  vinyl  coating  lines  because  the 
small  distance  between  the  coating 


A  weighted  average  emission  limit  is  an  average 
limit  based  upon  the  product  of  the  quantity  of  each 
coating  used  and  iu  VOC  content. 

'Although  this  revision  during  the  nonallaimnent 
Umeframe  conforms  to  USEPA's  ETPS.  it  does  not 
conform  to  the  monthly  averaging  and  compliance 
dale  extension  policies.  The  monthly  averaging  and 
compliance  date  extension  requests  are  not 
separable  from  the  bubble  request,  and  therefore, 
the  bubble  is  also  being  proposed  for  disapproval. 
See  Bethlehem  Steel  Corporation  v.  Corsuch,  742 
F,2d  1028  (7th  Or.  1984). 


stations  would  not  provide  adequate 
drying  time.  Therefore.  CCF  contracted 
a  consultant  to  perform  studies  of  the 
technical  feasibility  and  cost- 
effectiveness  of  installing  add-on 
control  equipment,  in  order  to  bring  the 
11  U-6«me  lines  into  compliance  with 
OEPA's  regulations.  The  studies  show 
that  the  most  cost-effective  control 
option  for  any  one  coating  Une  is  over 
$7500  per  ton  of  VOC  controlled.  These 
results  demonstrate  that  it  is  not 
economically  reasonable  to  install  add- 
on equipment  in  order  to  bring  CCF's  11 
U-frames  into  compUance  with  the 
requirements  in  OEPA's  Rule.  CCF  has 
demonstrated  that  a  Hmit  of  6.1  pounds 
of  VOC  per  gallon  of  coating  constitutes 
RACT  for  these  11  U-fi^me  vinyl  coating 
lines.  The  details  supporting  these 
conclusions  can  be  found  in  "RACT 
VOC  Study  for  Columbus  Coated 
Fabrics"  prepared  by  TRC 
Environmental  Consultants.  Inc.,  and 
"Technical  Support  Information  for 
Proposed  VOC  Bubble".  Both 
documents  are  part  of  the  public  docket, 
and  copies  are  available  from  Region  5. 

Air  Quality  Status 

For  this  SIP  revision  to  be  approvable 
in  both  the  attainment  and  the  pre- 
December  12, 1985.  nonattainment 
timeframes,  Ohio  had  to  demonstrate 
that  any  increase  in  allowable  emissions 
from  the  15  vinyl  coating  lines  and  11 
U-frame  lines  would  not  jeopardize 
attainment  and  maintenance  of  the 
NAA.QS  in  Franklin  County.  USEPA 
believes  Ohio  adequately  supported  a 
demonstration  that  the  increase  in 
allowable  emissions  would  not 
jeopardize  attainment  and  maintenance 
by  showing  that  the  "worst  case"  daily 
VOC  emissions  increase  from  CCF  was 
consistent  with  Ohio's  pre-CAAA  ozone 
SIP,  because  the  increase  would  not 
exceed  the  growth  margin  for  Franklin 
County,  and  by  Ohio's  including  CCF's 
net  annual  VOC  emissions  increase  in 
its  annual  RFP  update.  Therefore, 
USEPA  believes  that  an  adequate 
demonstration  was  made  that  this  SIP 
revision  would  not  jeopardize  the 
attainment  and  maintenance  of  the 
NAAQS  in  Franklin  County.  Based  on 
the  "worst  case"  daily  emissions,  the 
potential  single  day  emissions  increase 
allowed  by  this  SIP  revision  would  be 
3.9  tons  of  VOC  for  the  15  vinyl  coating 
lines  and  1.0  ton  of  VOC  for  the  11  U- 
fr^mes.  The  1983  RFP  update  for  Ohio 
shows  that  the  growth  margin  for  the 
Columbus  demonstration  area  (which 
includes  Franklin  County)  was 
approximately  2,481  tons  per  year  at  the 
end  of  1983,  or  approximately  6.8  tons 
per  day  (based  on  the  1979  ozone  SIP). 
The  estimates  ftx)m  CCF  indicate  that 


4.9  tons  of  the  available  daily  growth 
margin  would  be  consumed  under  the 
"worst  case"  conditions.  Therefore,  the 
maximum  daily  VOC  emissions  from 
CCF  were  consistent  with  the  ozone 
portion  of  the  pre-CAAA  Ohio  SIP. 
However,  subpart  6,  section  193  of  the 
Clean  Air  Act.  as  amended  on 
November  15, 1990,  prohibiU  any 
relaxation  from  RACT,  without  at  least 
equivalent  emission  reductions,  in  a 
nonattainment  area,  as  follows: 

No  control  requirement  In  efTect.  or 
required  to  be  adopted  by  an  order, 
settlement  agreement,  or  plan  in  effect  before 
the  date  of  the  enactment  of  the  Clean  Air 
Act  Amendments  of  1990  In  any  area  which 
is  a  nonattainment  area  for  any  air  pollutant 
may  be  modified  after  such  enactment  in  any 
manner  unless  the  modification  insures 
equivalent  or  greater  emission  reductions  of 
such  air  pollutant. 

The  revision  contains  no  plan  for 
emission  offsets  or  eouivalent  emission 
reductions,  and  Franklin  County  was 
redesignated  as  marginal  nonattainment 
for  ozone  effective  January  6, 1992  (56 
FR  56694,  November  6, 1991). 
Therefore,  no  permanent  RACT 
relaxation  can  be  approved. 

V.  Proposed  Rulemaking  Action 

USEPA  today  is  proposing  to 
disapprove  the  requested  revision  for 
the  15  vinyl  coating  lines  (bubble, 
monthly  averaging,  and  compliance  date 
extension)  for  the  period  from  April  1, 
1982,  until  December  12, 1985,  and 
from  January  6, 1992,  on,  because  it 
does  not  meet  USEPA's  compliance  date 
extension  pohcy  and  monthly  averaging 
pohcy  for  nonattainment  areas  (e.g., 
Franklin  County  pre-December  12,  1985, 
and  post-January  5, 1992).  However, 
USEPA  is  proposing  to  approve  the 
requested  revision  for  the  15  vinyl 
coating  lines  for  the  period  from 
December  12,  1985,  to  January  6,  1992, 
because  it  meets  USEPA's  emissions 
trading  policy  for  attainment  areas  (e.g., 
Franklin  County  December  12, 1985,  to 
January  6. 1992),  and  it  has  been 
adequately  demonstrated  that  emissions 
allowed  by  this  SIP  revision  would  not 
interfere  with  maintenance  of  the  ozone 
standard  in  Franklin  County.  Finally, 
Region  5  is  proposing  to  approve  this 
revision  for  the  11  U-frame  vinyl  coating 
lines  as  a  site-specific  reasonably 
available  control  technology  (RACT)  for 
the  period  from  April  1,  1982,  to 
January  6, 1992.  Region  5  is  proposing 
to  disapprove  this  revision  as  RACT 
from  January  6. 1992.  on,  because 
relaxation  from  RACT  in  an  ozone 
nonattainment  area  is  prohibited  by  the 
Clean  Air  Act  Amendments  of  1990. 

Nothing  in  this  action  should  be 
construedas  permitting,  allowing  or 
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establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  USEPA 
shall  consider  each  request  for  revision 
to  the  SIP  in  light  of  speciHc  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  requirements. 

USEPA  is  providing  a  30-day 
comment  period  on  this  notice  of 
proposed  rulemaking.  Public  comments 
received  on  or  before  May  12, 1993  will 
be  considered  in  USEPA 's  final 
rulemaking.  All  comments  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  5  office 
listed  at  the  front  of  this  notice. 

This  action  has  been  classified  as  a 
Table  Three  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  6, 19d9,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Tables  Two  and  Three  SIP  revisions  (54 
PR  222)  from  the  requirements  of 
Section  3  of  Executive  Order  12291  for 
a  period  of  2  years.  USEPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  USEPA's  request. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C  600  et  seq..  USEPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.Q  603 
and  604.  Alternatively.  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  G\A 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  groxmds. 
Union  Electric  Co.  v.  USEPA.  427  U.S. 
246.  256-66  (S.Ct  1976);  42  U.S.C 
7410(a)(2). 

This  disapproval  affects  only  one 
source,  Columbus  Coated  Fabrics. 
Therefore  it  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Furthermore,  as  explained  in 


this  notice,  the  request  does  not  meet 
the  requirements  of  the  CAA  and 
USEPA  cannot  approve  the  request. 
Therefore,  USEPA  has  no  option  but  to 
disapprove  the  submittal. 

USEPA's  disapproval  of  the  State 
request  iinder  section  110  and 
subchapter  I,  part  D  of  the  CAA  does  not 
affect  any  existing  requirements 
applicable  to  small  entities.  Any  pre- 
existing Federal  requirements  remain  in 
place  after  this  disapproval.  Federal 
disapproval  of  the  State  submittal  does 
not  afiect  its  State-enforceability. 
Moreover,  USEPA's  disapproval  of  the 
submittal  does  not  impose  any  new 
Federal  requirements.  Therefore, 
USEPA  certifies  that  this  disapproval 
action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  it  does  not  remove 
existing  requirements  nor  does  it 
impose  any  new  Federal  requirements. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of 
Qean  Air  Act  Amendments  of  1990 
enacted  on  November  15, 1990.  The 
Agency  has  determined  that  a  portion  of 
this  action  does  not  conform  with  the 
statute  as  amended  and  must  be 
disapproved.  The  Agency  has  examined 
the  issue  of  whether  this  action  should 
be  reviewed  only  under  the  provisions 
of  the  law  as  it  existed  on  the  date  of 
submittal  to  the  Agency  (i.e..  prior  to 
November  15. 1990)  and  has  determined 
that  the  Agency  must  apply  the  new  law 
to  this  revision. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Environmental 
protection.  Hydrocarbons.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Anthority:  42  U.S.C  7401-7671q. 
Dated:  March  31, 1993. 
Robert  Springer, 

Acting  Regional  Administrator. 

[FR  Doc  93-8392  Filed  4-9-93;  8:45  am] 
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40  CFR  Part  82 
IFRL-4611-7] 
RIN  2060-ADS1 

Protection  of  Stratospheric  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  With  this  notice,  EPA  is 
proposing  a  rule  that  will  require  each 
department,  agency,  and  Instrumentality 


of  the  United  States  to  conform  its 
procurement  regulations  to  the  policies 
and  requirements  of  title  VI  of  the  Clean 
Air  Act.  relating  to  Stratospheric  Ozone 
Protection,  and  to  maximize  the 
substitution  of  safe  alternatives  for 
ozonff-depleting  substances  as  identified 
under  section  612  of  the  Act.  The 
proposed  rule  also  requires  each 
department,  agency,  and  instrumentality 
of  the  United  States  to  certify  to  OMB 
within  twelve  months  of  the  final 
publication  of  this  regulation  that  its 
procurement  regulations  have  been 
modified  in  accordance  with  this  rule. 
The  final  promulgation  of  this  rule  will 
satisfy  EPA's  obligation  under  section 
613  of  the  Clean  Air  Act. 

The  substances  affected  by  this 
proposed  rulemaking  are  ozone- 
depleting  substances  which  are  listed  as 
eitner  class  I  or  class  II  substances  under 
rules  promulgated  under  sections  604 
and  606  of  the  Act.  These  proposed 
regulations  have  been  developed  in 
consultation  with  the  Administrator  of 
the  General  Services  Administration 
and  the  Secretary  of  Defense,  as 
required  by  section  613. 

DATES:  If  no  hearing  is  requested, 
written  comments  on  this  proposed  rule 
must  be  submitted  on  or  before  May  12, 
1993.  If  a  hearing  is  requested,  the 
comment  period  will  be  held  open 
pursuant  to  section  307(d)(5)  for  30  days 
following  the  hearing.  Pursuant  to 
section  307(d)  of  the  Clean  Air  Act,  a 
public  hearing  will  be  held,  if  a  request 
for  such  a  hearing  is  received  on  or 
before  April  19, 1993.  EPA  will  hold  a 
public  hearing  on  this  notice  on  April 
27, 1993.  Any  request  for  such  a  hearing 
should  be  directed  to  the  contact  person 
designated  below. 

ADDRESSES:  Comments  should  be 
submitted  in  duplicate  to  the  attention 
of  Air  Docket  A-93-1 2  at;  U.S. 
Environmental  Protection  Agency  (LE- 
131)  401  M  Street,  SW.,  Washington,  DC 
20460.  The  Docket  is  located  in  room 
M-1500.  First  Floor.  Waterside  Mall. 
Material  relevant  to  this  rulemaking 
may  be  inspected  from  8:30  a.m.  to  12 
noon  and  from  1:30  to  3:30  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Voigt  at  (202)  233-9185,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs,  Office  of  Air 
and  Radiation,  6205J,  401  M  Street,  SW., 
Washington,  DC  20460. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

n.  Section  613 — Federal  Procurement 
m.  Other  Requirements  of  Title  VI  of  the 
Qean  Air  Act 
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1.  Sections  604,  605.  and  606— Phaseout  of 
Oznne-depleting  Substances 

2.  Section  608— National  Recycling  and 
Emission  Reduction  Program 

3.  Section  609— Servicing  of  Motor  Vehicle 
Air  Conditioners 

4.  Section  610— Nonessential  Products 
Containing  Ozone-depleting  Substances 

5.  Section  611— Labeling 

6.  Section  612— Safe  Alternatives  Policy 

IV.  Implementation  of  Section  613— Federal 

Procurement 

V.  Request  for  Comment 

VI.  Summary  of  Supporting  Analyses 

A.  Executive  Order  12291 

B.  Regulatory  Flexibility  Act 

C.  Paperwork  Reduction  Act 

I.  Background 

During  the  past  decade,  there  has 
been  a  significant  decrease  in  the 
detected  amount  of  stratospheric  ozone. 
Broad  scientific  consensus  has  emerged 
that  such  continuing  depletion  of  the 
stratospheric  ozone  will  lead  to 
increased  levels  of  UV-B  radiation 
penetrating  to  the  earth's  surface, 
resulting  in  potential  health  and 
environmental  harm,  including 
increased  incidence  of  certain  skin 
cancers  and  cataracts,  suppression  of 
the  immune  system,  damage  to  crops 
and  aquatic  organisms,  increased 
formation  of  ground-level  ozone,  and 
increased  weathering  of  outdoor 
plastics.  According  to  recent 
information  released  by  the  United 
Nations  Environment  Programme 
(UNEP)  Scientific  Assessment  of  Ozone 
Depletion,  the  rate  of  ozone  depletion  is 
significantly  greater  than  originally 
estimated.  To  address  this  problem,  the 
United  Nations  Environment 
Programme  sponsored  the  successful 
negotiation  of  the  Montreal  Protocol  on 
Substances  that  Deplete  the  Ozone 
Layer  (the  Montreal  Protocol).  In  effect 
since  1988,  the  Protocol  requires  each 
nation  party  to  it  to  control  the 
production  and  consumption  of 
substances  which  deplete  stratospheric 
ozone.  These  substances  include 
chlorofluorocarbons  (CFCs),  halons. 
carbon  tetrachloride,  methyl  chloroform 
and  hydrochlorofluorocarbons.  The 
United  States  is  a  party  to  this 
international  agreement.  (For  a  more 
detailed  explanation  of  thrissues 
involved,  see  57  FR  33755-33757  (July 
30.  1992). 

The  Clean  Air  Act.  like  the  Montreal 
Protocol,  establishes  controls  in  the 
production  and  consumption  of  ozone- 
depleting  substances  and  also  creates 
additional  regulatory  programs  aimed  at 
reversing  the  trend  of  ozone  depletion. 
As  a  result.  EPA  has  issued,  or  will  be 
issuing,  a  series  of  regulations  which 
deal  with  the  production,  consumption. 


use.  and  treatment  of  ozone-depleting 
chemicals. 

II.  Section  613— Federal  Procurement 

Among  the  regulations  that  EPA  must 
issue  to  address  the  use  of  ozone- 
depleting  substances  is  a  rule  requiring 
federal  agencies  to  modify  their 
procurement  regulations  to  maximize 
the  use  of  safe  alternatives  to  ozone- 
depleting  substances  and  otherwise 
conform  those  regulations  with  the 
Clean  Air  Act's  policies  and 
requirements  regarding  ozone 
protection.  This  rule  is  required  by 
section  613  of  the  Act  which  states: 
"Not  later  than  18  months  after  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990.  the 
Administrator,  in  consultation  with  the 
Administrator  of  the  General  Services 
Administration  and  the  Secretary  of 
Defense,  shall  promulgate  regulations 
requiring  each  department,  agency,  and 
instrumentality  of  the  United  States  to 
conform  its  procurement  regulations  to 
the  policies  and  requirements  of  this 
Title  and  to  maximize  the  substitution 
of  safe  alternatives  identified  under 
section  612  for  class  I  and  class  II 
substances.  Not  later  than  30  months 
after  the  enactment  of  the  Clean  Air  Act 
Amendments  of  1990,  each  department 
agency  and  instrumentality  of  the 
United  States  shall  conform  its 
procurement  regulations  and  certify  to 
the  President  that  its  regulations  have 
been  modified  in  accordance  with  this 
section."  Today's  proposed  rule  would 
impose  that  requirement.  As  required  by 
the  statute,  EPA  is  consulting  with  the 
General  Services  Administration  and 
with  the  Department  of  Defense  in 
developing  this  rule. 

The  aim  of  today's  regulation  is  the 
establishment  of  affirmative 
procurement  programs  in  all  agencies 
which  will  maximize  the  substitution  of 
safe  alternatives  to  ozone-depleting 
substances  and  further  the  other  policies 
and  requirements  of  title  VI. 

Federal  procurement  is  in  general 
governed  by  the  Federal  Acquisition 
Regulation  ("FAR").  The  FAR  is 
prepared,  issued  and  maintained  jointly 
by  the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Revisions  to  the  FAR  are  issued  through 
two  councils,  the  Defense  Acquisition 
Regulatory  Council,  and  the  Civilian 
Agency  Acquisition  Council.  See 
generally  48  CFR  subparts  1.1  and  1.2. 
In  addition,  many  but  not  all  federal 
agencies  have  promulgated  regulations 
to  supplement  the  FAR.  which  appear  at 
48  CFR  parts  2  through  63. 


The  rule  proposed  today  would 
require  each  federal  agency  to  amend  its 
procurement  regulations  in  title  48  (or, 
where  it  has  no  such  regulations  at 
present,  to  adopt  new  regulations)  to 
conform  with  the  requirements  and 
policies  of  title  VI  of  the  Clean  Air  Act 
(including,  but  not  limited  to.  certain 
policies  and  requirements  specified  in 
this  rule),  and  to  direct  that  purchasing 
of  safe  substitutes  to  ozone-depleting 
substances  will  be  maximized  to  the 
extent  practicable. 

At  the  same  time,  EPA  will  be 
working  with  the  councils  responsible 
for  amending  the  FAR.  and  with  the 
Office  of  Federal  Procurement  Policy 
(OFPP)  in  the  Office  of  Management  and 
Budget,  to  amend  the  FAR  itself  in  a 
similar  manner.  If  the  FAR  can  be 
amended  in  this  fashion,  there  would  be 
no  need  for  individual  agencies  subject 
to  the  FAR  to  adopt  regulations,  and  the 
rule  proposed  today  would  relieve  them 
of  the  need  to  do  so  in  that  event. 

Some  agencies  that  fall  within  the 
term  "department,  agency  or 
instrumentality  of  the  United  States"  as 
defined  in  today's  proposed  rule  are  not 
subject  to  the  FAR.  Each  such  entity 
will  be  required  to  adopt  its  own 
regulation  as  provided  in  today's 
proposed  rule.  The  entities  most  clearly 
affected  in  this  way  are  the  Postal 
Service,  the  Postal  Rate  Commission, 
the  Senate,  House  of  Representatives, 
and  the  Architect  of  the  Capitol,  all  of 
which  do  not  fall  within  the  scope  of 
the  FAR.  Nothing  in  section  613 
expressly  excludes  such  entities,  and 
while  the  focus  of  section  613  is  on 
procurement,  the  term  "department, 
agency  or  instrumentality"  is  used 
elsewhere  in  the  Act  in  context  where 
there  would  be  no  reason  to  limit  it  to 
agencies  subject  to  the  FAR  (most 
notably,  in  42  U.S.C.  7418(a).  where  it 
is  made  clear  that  all  three  branches  of 
the  federal  government  are  included). 
Absent  some  specific  narrowing  of  the 
term  (as  in  42  U.S.C.  7418(b),  where 
only  the  executive  branch  is  specified). 
EPA  believes  the  term  "department, 
agency  or  instrumentality  of  the  United 
States"  should  be  read  to  include  all 
agencies  and  establishments  imder  all 
three  branches. 

A  practical  concern  has  been 
identified  that  decisions  about  what  to 
purchase,  or  decisions  on  specifications 
for  items  to  be  purchased,  are  generally 
made  by  officials  other  than  those  who 
carry  out  the  procurement  process. 
Therefore,  the  personnel  who  are 
familiar  with  and  implement 
"procurement  regulations"  are  not  in 
most  cases  the  personnel  who  are  in  a 
position  to  change  the  substantive 
purchases  of  federal  agencies.  Therefore. 
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in  implementing  section  613.  EPA  has 
considered  how  to  reconcile  the 
statute's  requirement  that  "procurement 
regulations"  be  amended  with  the  aim 
of  afTecting  substantive  purchasing 
decisions. 

EPA  has  concluded  that  in  accordance 
with  the  statute,  the  requirement  to 
maximize  the  substitution  of  ozone- 
depleting  substances  and  to  otherwise 
conform  to  title  VI  should  be  placed  in 
agency  procurement  regulations. 
However,  as  the  implementation  of  that 
requirement  will  fall  primarily  on 
persons  other  than  those  who  manage 
the  procurement  process,  each  agency 
should.take  the  steps  necessary  to 
ensure  that  officials  responsible  for 
substantive  purchasing  decisions  are 
aware  of,  and  properly  implement,  the 
requirements. 

The  promulgation  of  regulations 
under  title  VI  is  not  the  only  means 
through  which  EPA  expects  to  affect 
federal  use  of  ozone-depleting 
substances.  In  order  to  assist  agencies  in 
amending  their  Procurement  policies, 
practices  and  procedures  and  in 
implementing  the  resulting  required 
policy  changes,  EPA  is  developing 
informational  materials  and  model 
policies  designed  to  assist  government 
agencies  in  meeting  these  requirements. 
In  addition,  as  new  regulations  on  these 
matters  are  issued,  new  alternatives 
become  available,  or  new  chemicals  are 
added  to  the  list  of  controlled 
substances,  EPA  will  inform  each 
department  or  agency  of  any  new 
requirements  in  this  area.  Tliese  EPA 
outreach  activities  are  being  coordinated 
by  the  Stratospheric  Protection  Division 
in  the  Office  of  Atmospheric  Programs. 
Office  of  Air  and  Radiation.  Agencies 
interested  in  assistance  in  developing 
their  procedures  related  to  ozone- 
depleting  substances  should  contact 
Peter  Voigt,  (202)  233-9185,  for 
additional  information.  EPA  views  this 
outreach  effort  as  critical  to  making  the 
regulation  proposed  today  truly 
effective. 

EPA  is  aware  that  a  number  of  Federal 
agencies  have  already  made  significant 
efforts  to  phase  out  the  use  of  ozone- 
depleting  substances.  For  example,  the 
f)epartment  of  Defense  (DoD)  has  issued 
Directive  6050.9  establishing  the 
poUcies  and  responsibilities  for 
managing  CFCs  and  halons  within  DoD. 
Similarly,  the  General  Services 
Administration  has  issued  interim 
policy  guidelines  to  provide  direction 
on  phasing  out  the  use  of  ozone- 
depleting  substances  in  the  acquisition 
of  new  equipment,  as  well  as  in  the 
repair  of  existing  HVAC  equipment. 
Nothing  in  the  rule  proposed  today 
should  require  agencies  to  alter  such 


efforts,  and  EPA  encourages  agencies  to 
phase  out  their  use  of  ozone-depleting 
substances  as  expeditiously  as  possible. 
Part  of  EPA 's  outreach  program  will  be 
to  identify  federal  efforts  such  as  these 
which  may  help  to  serve  as  models  for 
other  agencies. 

m.  Other  Requirements  of  Title  VI  of 
the  Clean  Air  Act 

Because  the  rule  requires  all  agencies 
to  conform  their  procurement 
regulations  to  the  whole  range  of  ozone 
protection  policies  and  requirements, 
familiarity  with  many  of  the  other 
regulations  to  be  issued  by  EPA  is 
important.  Provisions  of  Title  VI 
particularly  relevant  to  today's  proposed 
rule  include  the  following: 

(1)  Phaseout  of  the  Production  and 
Importation  of  Controlled  Substances 
(Sections  604,  605.  and  606): 

(2)  Recycling  and  Reduction  in 
Emissions  of  Ozone-depleting 
Substances  (Section  608); 

(3)  Servicing  of  Motor  Vehicle  Air 
Conditioners  (Section  609); 

(4)  Bans  on  Nonessential  Products 
Containing  Ozone-depleting  Substances 
(Section  610); 

(5)  Labeling  of  Products  Made  with  or 
Containing  Controlled  Substances 
(Section  611);  and 

(6)  Safe  Alternatives  Policy  (Section 
612). 

Familiarity  with  those  requirements 
and  policies  will  be  essential  to  the 
development  of  agency  regulations  and 
practices  under  this  rule.  Therefore,  a 
more  detailed  description  of  the 
proposed  regulations  follows. 

I.  Sections  604,  605,  and  606— Phaseout 
of  Ozone-depleting  Substances 

Section  604  and  605  of  the  Act  place 
production  and  consumption  limits  on 
class  I  and  class  0  ozone-depleting 
chemicals  respectively.  The  same 
sections  also  require  the  phasing  out  of 
the  production  and  consumption  of 
these  chemicals.  Section  606  requires 
the  Administrator  of  EPA  to  accelerate 
the  phaseout  of  these  chemicals  if:  (1) — 
"the  Administrator  determines  that  a 
more  stringent  schedule  may  be 
necessary  to  protect  human  health  and 
the  environment" — ;  (2) — "the 
Administrator  determines  that  such  a 
more  stringent  schedule  is 
practicable" — ;  or  (3) —  "the  Montreal 
Protocol  is  modified  to  include  a 
schedule  to  control  or  reduce 
production,  consumption,  or  use  of  any 
substance  more  rapidly  than  the 
applicable  schedule  under  this  title". 

The  phaseout  of  the  class  I  substances 
addressed  in  today's  rule  is  governed  by 
regulations  contained  in  40  CFR  part  82. 
EPA  anticipates  that  the  present  rule 


will  be  amended  by  similar  regulations 
that  accelerate  the  phaseout  of  these 
substances  and  include  the  class  n 
chemicals  in  the  phaseout  schedule.  An 
accelerated  phaseout  will  soon  be 
proposed  in  response  to  recent  scientific 
findings  and  to  changes  in  the  Montreal 
Protocol.  The  proposal  would  phase  out 
halons  by  January  1, 1994  and  CFCs, 
carbon  tetrachloride,  halons.  and  methyl 
chloroform  by  January  1, 1996.  In 
addition,  HBFCs  will  be  added  and 
scheduled  for  phaseout  on  January  1, 
1996,  and  methyl  bromide  will  be  added 
and  scheduled  for  phaseout  on  January 
1,  2000.  HCFCs  will  also  be  scheduled 
for  phaseout,  beginning  with  HCFC 
141b  on  January  1,  2003. 

The  phaseout  requirements  of  section 
604,  605,  and  606,  and  the  regulations 
to  be  promulgated  thereunder,  do  not 
bear  airectly  on  the  purchase  of  goods 
and  services;  rather,  they  are  directed  at 
the  production,  import  and  export  of 
class  I  and  class  II  substances. 
Obviously,  however,  the  phaseout  of  the 
production  and  imports  of  these 
substances  will  affect  the  ability  of 
federal  agencies  to  obtain  these 
substances  and  products  containing  or 
made  with  them,  and  familiarity  with 
the  phaseout  is  important  for  agency 
officials  making  purchasing  decisions. 
At  the  same  time,  compliance  with 
today's  proposed  rule  will  reduce  the 
demand  for  such  products  by  federal 
agencies;  therefore,  this  rule 
complements  the  phaseout 
requirements. 

As  the  availability  of  the  substances  is 
increasingly  and  rapidly  reduced,  it  is 
also  critical  that  agencies  take  steps  to 
convert  existing  equipment  and 
processes  to  the  use  of  alternatives  and 
substitutes  in  order  to  assure 
compliance  with  the  impending 
regulatory  deadlines  under  title  VI  of 
the  Act.  Given  the  proposed  schedules 
for  the  accelerated  phaseout,  it  is  vital 
that  such  efforts  be  conducted  as 
quickly  as  possible. 

Further,  the  accelerated  phaseout 
proposal  will  also  address  the  phaseout 
of  certain  HCFCs  on  a  schedule  which 
is  based  on  the  ozone  depletion 
potential  of  some  of  these  specific 
chemicals.  The  faster  phaseout  of  these 
substances  is'^roposed  as  a  result  of 
longer  term  concerns  regarding  ozone 
depletion,  and  the  actual  or  anticipated 
availability  of  non-ozone-depletlng 
substitutes.  These  substances  are  at  this 
time  used  primarily  as  substitutes  for 
CFCs  in  refrigeration  and  cooling 
systems  and  insulation. 

The  proposed  accelerated  phaseout 
rule  also  contains  provisions  for 
considering  exemptions  for  the 
manufacture  of  these  substances  for 
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essential  uses  after  the  phaseout.  In  a 
separate  notice.  EPA  provides 
information  regarding  the  requirements 
for  and  the  procedures  to  be  followed  in 
applj'ing  for  an  "essential  use" 
exemption.  Copies  of  this  notice  can  be 
obtained  by  writing  or  calling  the 
information  contact  Usted  in  that 
proposed  regiJation.  It  should  be  noted 
that  while  the  Act  allows  exceptions, 
there  is  no  guarantee  that  such 
exceptions  will  be  granted.  Such 
exemptions,  if  any  are  granted,  must  be 
authorized  by  the  Montreal  Protocol  as 
well  as  by  title  VI. 

2.  Section  608— National  Recycling  and 
Emission  Reduction  Program 

Section  608  requires  the 
Administrator  of  EPA  to  promulgate 
regulations  estabUshing  standards  and 
requirements  regarding  the  use  and 
disposal  of  ozone-depleting  substances 
during  the  service,  repair,  or  disposal  of 
appliances  and  industrial  process 
refrigeration.  Under  section  608.  EPA 
will  promulgate  regulations  to  limit 
emissions  of  controlled  substances  to 
the  "lowest  achievable  level"  and  to 
maximize  the  recapture  and  recycling  of 
these  substances  taking  into 
consideration  technical  feasibility  and 
cost  effectiveness.  The  requirements  of 
section  608  include  two  stages:  (1) 
Regulations  covering  class  I  and  cla.ss  n 
substances  used  or  disposed  of  during 
the  service  and  disposal  of  air 
conditioning  and  refrigeration 
equipment;  and  (2)  regulations  covering 
all  other  uses  of  class  I  and  class  II 
substances. 

In  addition  to  mandating  an  earlier 
effective  date  for  regulations  requiring 
recycUng  of  class  I  refrigerants,  section 
608  specifically  prohibits  deliberate 
venting  of  both  class  I  and  class  II 
refrigerants  during  service  and  disposal 
of  air  conditioning  and  refrigeration 
equipment,  effective  July  1.  1992.  "De 
minimis"  releases  associated  with  good 
faith  efforts  to  recycle  are  exempt  from 
the  prohibition. 

EPA  plans  to  implement  section  608 
in  three  phases.  The  first  phase  is  the 
development  of  refrigerant  recycUng 
and  safe  disposal  requirements.  EPA 
research  indicates  that  in  all  air 
conditioning  or  refrigeration  sectors, 
emissions  during  servicing  and  disposal 
of  equipment  account  for  between  50 
and  94  percent  of  total  emissions  during 
the  life  cycle  of  the  equipment. 
Recycling  requirements  will  reduce 
these  emissions.  In  the  next  phase  of 
rulemaking,  EPA  will  explore  and 
provide  guidance  on  Lowest  Achievable 
Emissions  Levels  (LAELs)  for  those 
sectors  where  leakage  during  use 
accounts  for  a  significant  percentage  of 


total  emissions.  The  third  and  final 
phase,  if  undertaken,  may  encompass 
regulations  for  recapture.  recytUng,  and 
conservation  of  non-refrigerant 
applications  of  class  I  and  class  II 
compounds. 

In  developing  additional  guidance  on 
"the  lowest  achievable  level"  of 
emissions,  the  Agency  will  focus  on 
those  actions  facilitating  an  orderly 
transition  from  class  I  and  then  class  II 
compounds  while  minimizing  economic 
impacts. 

This  guidance  will  be  issued  in 
coordination  with  the  on-going 
regulatory  program,  the  impact  of  the 
current  excise  tax  on  the  use  of  these 
chemicals  and  the  production  phase- 
down  schedales  and  phaseout  dates 
established  under  sections  604  and  606. 

At  this  time  EP.^  believes  that 
continued  use  of  class  I  substances  in 
existing  equipment  through  recjxling 
can  serve  as  a  useful  bridge  to 
alternative  products  while  minimizing 
disruption  of  the  current  capital  stock  of 
equipment,  preventing  costly  early 
retirement  of  equipment.  Agencies  will 
need  to  be  aware  of  this  as  3iey  develop 
their  procurement  policies. 

The  requirements  of  section  608,  and 
the  regulations  promulgated  thereunder, 
apply  to  federal  agencies  independently 
of  today's  proposed  rule.  In  addition, 
compliance  with  section  608  is  a 
requirement  of  the  procurement 
regulation  being  proposed  today. 

3.  Section  609— Servicing  of  Motor 
Vehicle  Air  Conditioners 

Section  609  was  established  to  control 
the  release  of  refrigerant  during 
servicing  of  motor  vehicle  air 
conditioners.  Although  each  automobile 
has  a  relatively  small  refrigerant  charge, 
it  is  estimated  that  motor  vehicle  air- 
conditioners  consumed  over  48,000 
metric  tons  of  CFC-12  in  1989.  This 
amounts  to  21.3  percent  of  total  CFC  use 
in  the  United  States. 

The  section  provides  that  any  person 
repairing  or  servicing  motor  vehicle  air 
conditioners  (MVACs)  for  consideration 
must  properly  use  refrigerant  recycling 
equipment  that  has  been  approved  by 
EPA.  All  such  persons  must  be  properly 
trained  and  certified.  For  small  entities, 
the  requirements  of  this  section  are 
delayed  until  January  1, 1993.  After 
January  1.  these  small  entities  must 
obtain  approved  refrigerant  recycling 
equipment  and  so  certify  to  the 
Administrator. 

The  section  609  final  rule,  published 
on  July  14. 1992.  in  the  Federal  Register 
(57  FR  31242).  and  codified  at  40  CFR 
82.30  through  82.42,  estabhshed 
standards  for  refrigerant  recycling 
equipment  and  proper  use  of  such 


equipment.  The  rule  also  established  the 
criteria  for  technician  certification 
programs  and  the  standard  for  recycling 
equipment.  Two  independent  testing 
organizations  were  approved  by  EPA  to 
verify  that  the  eauipment  meet  the 
established  standards.  The  Agency 
maintains  the  list  of  approved 
equipment. 

The  sale  or  distribution  in  interstate 
commerce  of  any  class  I  or  class  II 
substance  suitable  for  use  in  a  motor 
vehicle  air-conditioning  system  in  small 
containers  (less  than  20  pounds)  is  also 
prohibited.  The  only  exception  is  for 
sales  or  distribution  to  jsersous  sen-icing 
motor  vehicle  air  conditioners  for 
consideration  in  compliance  vmH  ail  the 
above  requirements. 

The  requirements  of  section  609,  and 
the  regulations  promulgated  thereunder, 
apply  to  federal  agencies  independently 
of  today's  proposed  rule.  Therefore,  in 
servicing,  replacing  or  retrofitting  their 
vehicle  fleets,  agencies  need  to  be 
cognizant  of  these  requirements. 
However,  compliance  with  these 
regulations  will  reduce  the  need  for 
agencies  to  purchase  class  I  substances. 

Agency  regulations  adopted  pursuant 
to  today's  proposed  rule  should 
specifically  prohibit  the  purchase  of 
substances  whose  sale  is  prohibited 
under  section  609,  except  when  they 
will  be  used  by  persons  employed  to 
service  vehicles.  Furthermore,  aj^encies 
would  be  required  to  make  compliance 
with  section  609  and  the  regulations 
promulgated  thereunder  a  condition  of 
any  contract  involving  the  performance 
or  a  service  activity  subject  to  section 
609. 

4.  Section  610— Nonessential  Products 
Containing  Ozone-depleting  Substances 

Section  610  of  the  Act  requires  EPA 
to  "identify  nonessential  products  that 
release  class  I  substances  into  the 
environment  (including  any  release 
during  manufacture,  use.  storage,  or 
disposal)  and  prohibit  any  person  from 
selling  or  distributing  any  such  product, 
or  offering  any  such  product  for  sale  or 
distribution,  in  interstate  commerce." 
Specific  products  to  be  prohibited 
include  "chlorofluorocarbon-propelled 
plastic  party  streamers  and  noise  horns" 
and  "chlorofluorocarbon-containing 
cleaning  fluids  for  noncommercial 
electronic  and  photographic 
equipment." 

EPA  is  further  required  to  prohibit  at 
a  minimum  "other  consumer  products" 
that  are  determined  to  release  class  I 
substances  and  to  be  nonessential.  In 
determining  whether  a  product  is 
nonessential,  EPA  is  instructed  to 
coQsider  "the  purpose  or  intended  use 
of  the  product,  the  technological 
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availability  of  substitutes  for  such 
product  and  for  such  class  I  substance, 
safety,  health,  and  other  relevant 
factors." 

Section  610  also  states  that  after 
January  1, 1994,  "it  shall  be  unlawful 
for  any  person  to  sell  or  distribute,  or 
offer  for  sale  or  distribution,  in 
interstate  commerce — (A)  any  aerosol 
product  or  other  pressurized  dispenser 
which  contains  a  class  II  substance;  or 
(B)  any  plastic  foam  product  which 
contains,  or  is  manufactured  with,  a 
class  II  substance."' 

On  January  15, 1993,  the  final 
regulation  on  the  ban  of  nonessential 
products  releasing  class  I  ozone- 
depleting  substances  and  requiring 
elimination  of  emissions  from  products 
using  class  I  substances  was  published 
in  the  Federal  Register.  See  40  CFR 
82.60  through  82.68. 

EPA  believes  that,  unlike  the  class  I 
ban,  the  class  II  ban  is  self-effectuating. 
EPA  believes  it  has  the  authority  to 
issue  regulations  as  necessary  to 
implement  the  class  II  ban  under 
sections  610  and  301  of  the  Clean  Air 
Act,  as  amended,  and  may  do  so  at  a 
later  date.  More  specific  information  on 
the  use  of  class  II  substances  in  foams 
and  aerosols  will  be  collected  in  the 
near  future. 

Section  610  and  the  regulations 
promulgated  thereujider  apply  to  the 
sale,  rather  than  the  purchase,  of 
nonessential  products.  However,  to 
ensure  conformity  with  the 
requirements  and  policies  of  title  VI, 
agency  regulations  adopted  under 
today's  proposed  rule  must  prohibit  the 
purchase  of  any  product  whose  sale  has 
been  prohibited  under  section  610.  Of 
course,  to  carry  out  the  more  general 
requirement  of  maximizing  the 
purchases  of  safe  alternatives  to  ozone- 
depleting  substances,  agencies  will  have 
to  consider  their  need  to  purchase  all 
such  products,  not  just  those  prohibited 
under  section  610. 

5.  Section  61 1 — Labeling 

Section  611  and  the  regulations 

[)romulgated  thereunder  specifies 
abeling  requirements  beginning  on  May 
15, 1993,  for  containers  of  class  I  and 
class  n  substances,  and  products 
containing  class  I  substances.  See  40 
CFR  82.100  through  82.124.  The  Act 
stipulates  that  "no  container  in  which  a 
class  I  or  class  n  substance  is  stored  or 
transported,  and  no  product  containing 
a  class  I  substance,  shall  be  introduced 
into  interstate  commerce  unless  it  bears 
a  clearly  legible  and  conspicuous  label 
stating:  'Warning:  Contains  [insert  name 
of  substance],  a  substance  which  harms 
pubhc  health  and  environment  by 


destroying  ozone  in  the  upper 
atmosphere.' " 

Section  611  also  mandates  that  this 
same  labeling  requirement  "shall  apply 
to  all  products  manufactured  with  a 
process  that  uses  such  class  I  substances 
imless  the  Administrator  determines 
that  there  are  no  substitute  products  or 
manufacturing  processes  that:  (A)  Do 
not  rely  on  the  use  of  such  class  I 
substance,  (B)  reduce  the  overall  risk  to 
human  health  and  the  environment,  and 
(C)  are  currently  or  potentially 
available."  The  label  for  products 
manufactured  with  a  class  I  substance  is 
required  to  state:  "Warning: 
Manufactured  with  [insert  name  of 
substance],  a  substance  which  harms 
public  health  and  environment  by 
destroying  ozone  in  the  upper 
atmosphere." 

After  May  15,  1993,  the  labeling 
requirement  shall  apply  to  products 
containing  or  manufactured  with  a  class 
n  substance  "if  the  Administrator 
determines,  after  notice  and  opportunity 
for  public  comment,  that  there  are 
substitute  products  or  manufacturing 
processes:  (A)  That  do  not  rely  on  the 
use  of  such  class  II  substance,  (B)  that 
reduce  the  overall  risk  to  human  health 
and  the  environment,  and  (C)  that  are 
currently  or  potentially  available."  The 
label  is  required  to  have  the  same 
wording  as  that  for  class  I  substances. 
After  2015,  these  labeling  requirements 
shall  apply  to  all  products  containing  or 
manufactured  with  a  class  I  and  a  class 
n  substance. 

Section  611  and  the  regulations 
thereunder  apply  to  the  labeling  of 
products  and  containers,  not  to  their 
purchase.  However,  to  ensure 
conformity  with  the  regulations  and 
poUcies  of  title  VI,  agency  regulations 
adopted  under  today's  proposed  rule 
must  make  compliance  with  section  611 
a  specification  for  the  purchase  of  any 
product  or  container  to  which  section 
611  applies. 

6.  Section  612 — Safe  Alternatives  Policy 

Section  612  states  as  a  policy  that  "to 
the  extent  practicable,  class  I  and  class 
n  substances  shall  be  replaced  by 
chemicals,  product  substitutes,  or 
alternative  manufacturing  processes  that 
reduce  overall  risks  to  human  health 
and  the  environment."  Substitutes  can 
be  either  existing  or  new,  currently  or 
potentially  available. 

Section  613  specifically  refers  to  the 
substitution  of  safe  alternatives 
identified  under  section  612  for  class  I 
and  class  n  substances.  Thus,  the  above 
policy,  as  well  as  the  other  requirements 
of  section  612,  are  relevant  to  today's 
proposed  rule. 


Under  section  612  EPA  will  publish  a 
list  of  imacceptable  substitutes  and  a  list 
of  corresponding  acceptable  alternatives 
as  well  as  establish  a  petition  process  to 
add  or  remove  substances  from  either  of 
the  two  lists.  Under  section  612(c)  EPA 
will  also  promulgate  regulations  making 
it  imlawful  to  replace  any  class  I  or  class 
n  substance  with  any  substitute  which 
may  present  adverse  effects  to  human 
healtn  or  the  environment,  where  an 
alternative  to  such  a  replacement  has 
been  identified  that  reduces  overall  risk 
and  is  currently  or  potentially  available. 
Based  on  language  in  section  612,  a 
substitute  is  defined  as  any  new  or 
existing  chemical,  product  substitute,  or 
alternative  manufacturing  process  that 
is  currently  or  potentially  available. 

In  evaluating  substitutes,  "overall 
risk"  characterization  will  consider 
such  factors  as:  Chlorine  loadings; 
ozone-depletion  potential;  toxicity  to 
human  health  and  ecosystems;  air, 
water,  and  solid/hazardous  waste 
impacts;  exposure  to  workers, 
consumers,  the  general  population,  and 
aquatic  organisms;  flammability;  and 
global-warming  potential.  Substitutes 
will  be  evaluated  by  use  and  in  the 
context  of:  (1)  The  risks  the  substitute  is 
replacing  (i.e.,  the  risks  of  continued  use 
of  the  class  I  or  class  II  substances)  and 
(2)  the  risks  from  other  substitutes. 
Given  the  particular  application  of  a 
substance,  impact  on  human  health  and 
the  environment  can  vary  significantly. 
Thus,  risk  characterizations  will  be 
specific  for  each  use  sector. 

In  addition,  economic  feasibility  must 
be  assessed  to  ensure  that  the  initial  hst 
of  acceptable  substitutes  includes 
alternatives  that  are  available  and 
affordable  in  the  near  term.  Economics 
must  also  be  considered  in  evaluating 
new  substitutes  against  alternatives  that 
were  previously  identified  as 
acceptable.  The  Agency  believes  that 
such  an  examination  will  help  to 
minimize  uncertainty  in  the 
marketplace  and  encourage  many  to 
substitute  sooner  rather  than  later. 

EPA  plans  to  issue  a  Notice  of 
Proposed  Rulemaking  for  the  Significant 
New  Alternatives  Program  (SNAP)  soon. 
This  proposal  will  include  an  initial  list 
of  acceptable  and  proposed 
imacceptable  substitutes  based  on  the 
results  of  the  risk  characterizations.  At 
the  same  time  as  the  final  SNAP  rule, 
EPA  will  also  publish  its  revised  list  of 
acceptable  substitutes  and  final 
promulgation  of  the  list  of  prohibited 
substitutes.  Any  substitute  not  reviewed 
by  the  Agency  prior  to  the  promulgation 
of  the  rules  implementing  the  SNi^ 
program  will  need  to  be  submitted  for 
review  under  the  SNAP  program  once  it 
becomes  effective. 
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It  should  also  be  noted  that,  while  the 
statute  specifically  refers  to  section  612, 
EPA  expects  to  take  steps  that  will 
facilitate  substitution  even  before  risk 
characterizations  have  been  completed 
and  safe  alternatives  have  been 
identified  by  EPA  under  section  612.  To 
ensure  that  agencies  are  in  a  position  to 
proceed  rapidly  as  soon  as  safe 
alternatives  are  identified,  EPA  will, 
through  its  outreach  effort,  keep 
agencies  informed  of  available 
alternatives  and  of  their  status  under  the 
review  process. 

Today's  rule  is  closely  related  to 
section  612,  as  the  purchase  of  safe 
alternatives  is  expected  to  be  the 
principal  means  through  which  agencies 
will  minimize  their  purchase  of  ozone- 
depleting  substances.  To  ensure 
conformity  with  section  612,  the 
regulations  adopted  by  agencies 
pursuant  to  today's  proposed  rule  must 
require  agency  officials  both  to  comply 
with  the  policy  in  section  612(a)  of 
maximizing  the  use  of  alternatives  to 
class  I  and  class  II  substances  in  making 
agency  purchasing  decisions,  and  to 
comply  with  the  regulations  to  be  issued 
by  EPA  identifying  unacceptable 
substitutes. 

IV.  Implementation  of  Section  613 — 
Federal  Procurement 

Section  613  does  not  require  EPA  to 
issue  detailed  rules  specifying  the 
manner  in  which  federal  agencies  are  to 
reduce  their  use  of  ozone-depleting 
substances  or  related  products,  and 
substitute  safer  alternatives,  and  EPA  is 
not  attempting  to  do  so  here.  Rather, 
EPA  expects  that  these  details  will  be 
addressed  when  agencies  adopt  and 
subsequently  implement  the  regulations 
or  other  procedures  required  by  today's 
rule.  Because  of  the  immense  variety 
and  complexity  of  agency  decisions 
regarding  which  products'to  purchase  to 
meet  its  mission,  as  well  as  the  variety 
of  agency  procurement  processes,  EPA 
does  not  consider  it  appropriate  to 
specify  what  agencies  must  adopt  in 
greater  detail  than  is  specified  here.  As 
described  above,  EPA  plans,  and  has 
already  initiated,  an  extensive  outreach 
effort  to  provide  assistance  to  other 
agencies  in  their  efforts. 

Translating  the  general  requirement  of 
this  proposed  rule  into  actual 
purchasing  decisions  will  of  course 
require  further  efforts  by  agencies  to 
identify  alternatives  to  currently  used 
products,  or  to  find  entirely  different 
approaches  that  avoid  the  need  to 
purchase  such  products  altogether.  For 
example,  agencies  may  change  the 
specifications  for  cleaning  requirements 
of  electronic  components  from  solvents 
that  are  ozone-depleting  to  cleaning 


agents  that  are  safe,  non  ozone-depleting 
substitutes.  Based  upon  these  efforts 
(which  EPA  expects  to  assist  through 
outreach  activities),  agencies  will  need 
to  develop  internal  plans,  policies  or 
giiidance  that  will  ensure  compliance 
with  the  general  requirement  of 
maximizing  the  use  of  safe  substitutes 
for  ozone-depleting  substances. 
However,  EPA  does  not  consider  it 
appropriate  to  specify  in  this  rule  the 
precise  nature  of  how  such  policies 
should  be  developed  and  structured  in 
each  agency,  which  is  a  matter  of 
internal  management. 

It  is  important  to  note  that  today's 
regulation  is  intended  to  cover  new 
contracts  and  purchasing  agreements,  as 
well  as  contract  renewals.  Because  the 
availability  of  Class  I  and  Class  II 
substances  will  be  severely  limited  in 
the  near  future,  agencies  may  also  need 
to  renegotiate  existing  contracts  to 
ensure  the  successful  conversion  to 
substances  and  processes  which  do  not 
require  the  use  of  controlled  substances 
in  time  to  comply  with  the  requirements 
ofTitleVIoftheAct. 

It  should  also  be  noted  that, 
consistent  with  the  policy  stated  in 
section  612  of  the  Act,  these  proposed 
regulations  require  that  agencies 
maximize  the  substitution  of  safe 
alternatives  "to  the  extent  practicable". 
This  approach  is  intended  to  give 
agencies  flexibility  to  deal  with 
conditions  resulting  from  the  phaseout 
of  ozone-depleting  substances. 
However,  EPA  expects  that  very 
substantial  changes  from  current 
practices  will  be  practicable.  EPA's  view 
is  based  on  a  number  of  factors, 
including  the  following: 

(1)  EPA  is  proposing  to  accelerate  the 
phaseout  of  the  class  I  ozone-depleting 
substances  (58  FR  15014)  so  that  U.S. 
production  and  imports  would,  in  most 
cases,  cease  by  January  1, 1996.  As  a 
result,  equipment  and  procedures  which 
currently  use  ozone-depleting 
substances  will,  in  a  preponderance  of 
cases,  need  to  be  modified  because  such 
substanc&s  will  simply  not  be  available. 

(2)  Compliance  with  other 
requirements  of  the  Clean  Air  Act,  such 
as  the  recycling  programs  under 
sections  608  and  609,  will  reduce  the 
need  for  purchases  of  ozone-depleting 
substances.  Many  agencies  have  already 
taken  significant  steps  toward  this 
objective. 

(3)  Recent  data  published  by  NASA 
and  measured  in  Septembei"  1992  by  the 
Total  Ozone  Mapping  Spectrometer 
indicates  that  the  annual  cycle  of  ozone 
depletion  is  starting  earlier  in  1992  than 
ever,  and  Uiat  the  extent  of  depletion  is 
15%  greater  than  the  previous  year. 
Therefore,  activities  to  control  ozone- 


depleting  substances  have  become  even 
higher  national  and  international 
priorities.  This  is  reflected  by  the  recent 
meeUng  of  the  Parties  to  the  Montreal 
Protocol  during  which  it  was  decided  to 
add  substances  to  the  phaseout  Usting 
and  to  significantly  accelerate  the 
phaseout. 

It  is  important  to  note  that 
maximizing  the  substitution  of  safe 
alternatives  "to  the  extent  practicable" 
will  require  agencies  to  take  steps 
beyond  simply  changing  the  products 
they  purchase.  Agencies  must  also 
examine  their  existing  operations  and 
develop  procedures  to  reduce  the  use  of 
products  containing,  or  manufactured 
with,  ozone-depleting  substances. 

Not  all  agency  practices  that  result  hi 
the  potential  release  of  ozone-depleting 
substances  are  within  the  8cof>e  of 
section  613.  For  example,  existing 
equipment  containing  CFCs  may  be  a 
potential  source  of  releases,  and  neither 
section  613,  nor  today's  proposed  rule, 
require  that  such  equipment  be 
immediately  taken  out  of  service. 
However,  to  the  extent  that  the 
maintenance  of  such  equipment 
requires  the  purchase  of  replacement 
CFCs,  it  would  be  affected  by-this  rule, 
and  agencies  should  adopt  Appropriate 
pohcies  that  maximize  the  substitution 
of  safe  alternatives  to  ozone-depleting 
substances.  In  addition,  where  the 
purchase  of  ozone-depleting  substances 
is  unavoidable,  agencies  are  strongly 
encouraged  under  today's  proposal  to 
further  the  broad  aims  of  Title  VI.  For 
example,  agencies  using  halons  should 
purchase  them  from  halon  banks  when 
that  is  possible. 

To  the  extent  that  the  operation  of 
existing  equipment  does  not  incur 

Eurchases  or  substitution  and  is  thus 
eyond  the  scope  of  today's  proposed 
rule,  but  otherwise  involves  the  use  of 
ozone-depleting  substances,  EPA  urges 
agencies  to  adopt  policies  designed  to 
minimize  the  release  of  ozone-depleting 
substances  and  to  maximize  recycling 
and  conservation  of  llie  substances  as 
required  by  section  608  of  the  Act.  For 
example,  agencies  dismantling  halon 
systems  might  consider  recycling  these 
chemicals  and  providing  them  to  halon 
banks.  In  addition,  agencies  are  required 
to  comply  with  the  prohibitions  on 
venting  of  section  608  of  title  VI  of  the 
Act  and  any  forthcoming  requirements 
regarding  recycling  and  emission 
control  under  that  section. 

EPA  recognizes  that  there  often  are 
substantial  financial  requirements 
inherent  in  making  conversions  to 
processes  that  do  not  use  ozone- 
depleting  substances.  The  practicability 
feature  of  the  rule  will  allow  such 
considerations  to  be  taken  into  account 
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in  selecting  methods  to  reduce  demand 
for  ozone-depleting  substances.  The 
immense  variety  of  equipment  and 
processes  used  by  the  Federal 
government  make  it  impossible  for  EPA 
to  specify  in  detail  what  types  of  actions 
must  be  taken  and  what  lengths  of  time 
should  be  allowed  to  take  them.  EPA 
also  notes  that  time  is  a  consideration  in 
determining  what  is  practicable.  What  is 
impracticable  in  the  short  term  may  be 
feasible  over  a  longer  period  of  time. 
However,  EPA  expects  that  procurement 
practices  will  be  adopted  which  reduce 
use  of  ozone-depleting  substances  on  a 
very  aggressive  schedule. 

V.  Request  for  Comment 

EPA  is  requesting  comment  on  all 
aspects  of  this  proposed  rulemaking.  In 
addition,  comment  is  specifically  sought 
on  the  scope  of  the  regulatory 
requirements  as  outlined  here.  Further, 
the  Agency  is  soliciting  information  on 
the  cost  to  federal  agencies  of  complying 
with  the  requirements  of  title  VI  as 
required  by  section  613  of  the  Act.  This 
cost  information  is  requested  in  order  to 
assist  EPA  in  preparing  a  document 
dealing  with  the  costs  of  complying 
with  these  requirements. 

VI.  Sununary  of  Supporting  Analyses 

A.  Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
federal  or  state  government  agencies,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
proposed  regulation  does  not  meet  the 
definition  of  a  major  rule  under  E.O. 
12291  and  has  therefore  not  prepared  a 
formal  regulatory  impact  analysis.  EPA 
believes  Oiat  this  proposed  rule  will  not 
have  a  significant  economic  impact 
since  its  underlying  purpose  is  to 
prepare  Federal  agencies  to  deal  with 
the  phaseout  of  ozone-depleting 
substances  required  under  Title  VI  of 
the  Clean  Air  Act. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  Federal 
Agencies  examine  \he  impact  of  their 


regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  pubUc  comment 
an  initial  regulatory  fiexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C.  605(b). 

The  Administrator  believes  that  the 
regulation,  if  promulgated,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  and  has 
concluded  that  a  formal  RFA  is 
unnecessary. 

This  proposed  regulation  requires 
Federal  agencies  to  conform  their 
procurement  regulation  to  the 
regulations,  policies  and  procedures 
governing  the  phaseout  of  ozonp- 
depleting  substances.  EPA  believes  that 
most  companies  in  industries  supplying 
goods  and  services  made  with  or 
containing  ozone-depleting  substances 
to  the  Federal  government  are  already 
aware  of  the  requirements  of  title  VI. 
Therefore,  these  companies  are  prepared 
to  offer  alternatives  to  meet  amended  or 
new  federal  procurement  specifications 
required  by  this  regulation.  This 
proposed  regulation  will  primarily 
affect  government  procurement 
specifications,  which  small  entities 
respond  to  at  a  cost  level  appropriate  to 
the  goods  and  services  purchased. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  are 
being  submitted  for  approval  to  the 
General  Services  Administration  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  sec.  An  Information  Collection 
Request  document  is  being  prepared  by 
EPA  and  a  copy  may  be  obtained  from 
Sandy  Farmer,  Information  Policy 
Branch,  EPA,  401  M  St.,  SW.  (PM- 
223Y),  Washington,  DC  20460  or  by 
calling  (202)  260-2740. 

The  reporting  burden  on  federal 
government  agencies  for  this  collection 
is  estimated  to  vary  from  10  to  20  hours 

Eer  response  with  an  average  of  15 
ours  per  response,  including  time  for 
reviewing  procurement  regulations, 
gathering  the  information  needed,  and 
completing  the  collection  of 
information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  EPA, 
401  M  St.,  SW.,  (PM-223Y), 
Washington,  DC  20460;  and  to  the 
General  Services  Administration. 


Authorizations  Branch  (KMAS),  18th 
and  F  Streets,  NW.,  Washington.  DC 
20405.  marked  "Attention  Desk  Officer 
for  EPA."  The  final  Rule  will  respond  to 
any  GSA  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure,"  Air  pollution  control. 
Chemicals,  Chlorofluorocarbons, 
Exports.  Imports.  Ozone  layer. 
Reporting  and  recordkeeping 
requirements.  Stratospheric  ozone. 

Dated:  April  1,1993. 
Carol  M.  Brownar, 

Administrator. 

Title  40,  Code  of  Federal  Regulations, 
part  82,  is  proposed  to  be  amended  to 
read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

2.  A  new  subpart  F  is  added  to  read 
as  follows: 

Subpart  F — Faderal  Procurement 

Sec 

82.200  Purpose  and  scope. 

82.202  Definitions. 

82.204  Federal  agency  procurement. 

82.206  Reporting  requirements. 

Subpart  F — Federal  Procurement 

S  82.200    Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
require  federal  departments,  agencies, 
and  instrumentalities  to  adopt 
procurement  regulations  which  conform 
to  the  poUcies  and  requirements  of  title 
VI  of  the  Clean  Air  Act  as  amended,  and 
which  maximize  the  substitution  in 
federal  procurement  of  safe  alternatives, 
as  identified  under  section  612  of  the 
Clean  Air  Act.  for  class  I  and  class  II 
substances. 

(b)  This  subpart  applies  to  each 
department,  agency,  and  instrumentality 
of  the  United  States. 

S  82.202    Definitions. 

(a)  Class  I  substance  means  any 
substance  designated  as  class  I  by  EPA 
pursuant  to  42  U.S.C.  7671(a),  including 
but  not  limited  to  chlorofluorocarbons, 
halons,  carbon  tetrachloride  and  methyl 
chloroform. 

(b)  Class  n  substance  means  any 
substance  designated  as  class  II  by  EPA 
pursuant  to  42  U.S.C.  7671(a),  including 
but  not  Umited  to 
bydrochlorofluorocarbons. 
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(c)  Controlled  substance  means  a  class 

I  or  class  II  ozone-depleting  substance. 

(d)  Department,  agency  and 
instrumentality  of  the  United  States 
refers  to  any  executive  department, 
military  department,  or  independent 
establishment  within  the  meaning  of  5 
U.S.C.  101, 102.  and  104(1). 
respectively,  any  wholly  owned 
Government  corporation,  the  United 
States  Postal  Service  and  Postal  Rate 
Commission,  and  all  parts  of  and 
estabhshments  within  the  legislative 
and  judicial  branches  of  the  United 
States.  I 

S  82.204    Federal  agency  procurements. 

(a)  No  later  than  (one  year  from  the 
date  of  final  publication),  each 
department,  agency  and  instrumentality 
of  the  United  States  shall  conform  its 
procurement  regulations  to  the 
requirements  and  policies  of  title  VI  of 
the  Clean  Air  Act.  42  U.S.C.  7671- 
7671g.  Each  such  regulation  shall 
provide,  at  a  minimum,  the  following: 

(1)  That  purchases  of  class  I  and  ckss 

II  substances,  or  of  products  made  with 
or  containing  such  substances,  shall 
maximize  the  substitution  of  safe 
alternatives  to  the  use  of  ozone- 
depleting  substances  to  the  maximum 
extent  practicable,  either  by  the 
substitution  of  safe  alternatives,  or  by 
the  purchase  of  products  made  with  or 
containing  safe  alternatives,  identified 
under  42  U.S.C.  7671k; 

(2)  That,  consistent  with  the  phaseout 
schedules  for  ozone-depleting 
substances,  no  purchases  shall  be  made 
of  class  II  substances,  or  products 
containing  class  n  substances,  for  the 
purpose  of  any  use  prohibited  under  42 
U.S.C.  767ld(c); 

(3)  That  all  active  or  new  contracts 
involving  the  performance  of  any 
service  or  activity  subject  to  42  U.S.C. 
7671g  or  7671h  or  regulations 
promulgated  thereunder  include,  or  be 
modified  to  include,  a  condition 
requiring  the  contractor  to  ensure 
compliance  with  all  requirements  of 
those  sections  and  regulations; 

(4)  That  no  purchases  shall  be  made 
of  products  whose  sale  is  prohibited 
under  42  U.S.C.  7671h.  except  when 
they  will  be  used  by  persons  employed 
to  service  vehicles,  and  no  purchase 
shall  be  made  of  nonessential  products 
as  defined  under  42  U.S.C.  7671i; 

(5)  That  proper  labeling  under  42 
U.S.C.  7671J  snail  be  a  specification  for 
the  piu-chase  of  any  product  subject  to 
that  section. 

(b)  For  agencies  subject  to  the  Federal 
Acquisition  Regulation,  48  CFR  part  1. 
amendment  of  the  FAR  consistent  with 
this  subpart,  shall  satisfy  the 
requirement  of  this  section. 


S  82.206    Reporting  requirements. 

(a)  No  later  than  (one  year  after  the 
effective  date  of  this  rule],  each  agency, 
department,  and  instrumentality  of  the 
United  States  shall  certify  to  the  Office 
of  Management  and  Budget  that  its 
procvuement  regulations  have  been 
amended  in  accordance  with  this 
section. 

(b)  Certification  by  the  General 
Services  Administration  that  the  FAR 
has  been  amended  in  accordance  with 
this  section  shall  constitute  adequate 
certification  for  purposes  of  all  agencies 
subject  to  the  FAR. 

IFR  Doc.  93-«394  Filed  4-9-93;  8:45  am] 
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40  CFR  Part  86 
[AMS-FRL-4613-11 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Nonconformance  Penalties 
for  Heavy-Duty  Engines  and  Heavy 
Duty  Vehicles,  Including  Heavy  Light- 
Duty  Truclcs 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Re-opening  of  comment  period. 

SUMMARY:  This  action  announces  the  re- 
opening of  the  comment  period  for  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
entitled  "Control  of  Air  Pollution  From 
New  Motor  Vehicles  and  New  Motor 
Vehicle  Engines;  Nonconformance 
Penalties  for  Heavy-Duty  Engines  and 
Heavy  Duty  Vehicles.  Including  Heavy 
Light-Duty  Trucks",  which  was 
published  on  May  29.  1992  (57  FR 
22675).  The  original  public  comment 
period  for  this  action  ended  on  June  29, 
1992.  In  the  NPRM.  EPA  proposed  that 
a  Nonconformance  Penahy  (NCP)  be 
offered  for  particulate  matter  (PM) 
standards  applicable  to  1994  and  later 
model  year  petroleum  fueled  urban  bus 
heavy-duty  diesel  engines  (HDDEs)  and 
for  heavy-duty  engines  for  use  in 
vehicles  other  than  urban  buses. 

On  March  24.  1993  (58  FR  15781). 
EPA  published  the  final  1994  urban  bus 
regulation  setting  the  PM  standard  at 
0.07  g/BHP-hr.  rather  than  the  proposed 
0.05  g/BHP-hr.  In  light  of  the  less 
stringent  standard.  EPA  is  reconsidering 
the  need  for  offering  NCPs  for  the  1994 
and  later  modei  year' urban  bus  HDDE 
standard.  The  comment  period  for  this 
proposed  rule  will  be  re-opened  for  two 
weeks  in  order  to  accommodate 
comments  as  to  whether  or  not  the 
generic  NCP  criteria  continue  to  be  met 
for  the  finalized  urban  bus  standard. 
DATES:  Comments  on  this  issue  will  be 
accepted  imtil  April  26. 1993. 


ADDRESSES:  Interested  parties  may 
submit  written  comments  to  Public 
Docket  Number  A-91-29  at  the  Air 
Docket  of  the  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Anthony  Erb,  Manufacturers  Operations 
Division  (6405J).  U.S.  Environmental 
Protection  Agency,  401  M  Su^et  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  233-9259. 

SUPPLEMENTARY  INFORMATION.'  For 
further  information  on  this  matter, 
please  refer  to  EPA's  May  29.  1992 
Notice  of  Proposed  Rulemaking  at  57  FR 
22675. 

Dated:  April  5, 1993. 

Michael  H.  Shapiro, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc.  93-8463  Filed  4-»-93;  8:45  am] 

BILUNO  CODE  ««&-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Notice  of  availability  of  an 
amendment  to  a  fishery  management 
plan  and  request  for  comments. 

SUMMARY:  NMFS  issues  this  notice  that 
the  North  Pacific  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  28  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (BSAI)  for  Secretarial 
review  and  is  requesting  comments  from 
the  public.  Copies  of  the  amendment 
may  be  obtained  from  the  Council  (see 

ADDRESSES). 

DATES:  Comments  on  the  FMP 
amendment  should  be  submitted  on  or 
before  June  7, 1993. 
ADDRESSES:  Comments  on  the  FMP 
amendment  should  be  submitted  to 
Ronald  J.  Berg.  Chief.  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  Alaska, 
99802  (Attn:  Lori  Gravel),  or  dehvered 
to  the  Federal  Building  Annex,  suite  6. 
9109  Mendenhall  Mall  Road,  Juneau, 
Alaska. 

Copies  of  the  amendment  and  the 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  prepared  for  the 
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amendment  are  available  from  the  North 
Pacific  Fishery  Man^emmt  Council. 
P.O.  Box  103136.  Anchorage.  Alaska 
99510  (telephone  907-271-2809). 
FOR  FURTHER  INFOfMATION  CONTACT: 
Jessica  Gharrett.  National  Marine 
Fisheries  Service.  Alaska  Region.  907- 
586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
requires  that  each  Regional  Fishery 
Management  Council  submit  any  fishery 
management  plan  or  plan  amendment  it 
prepares  to  the  Secretary  of  Commerce 
(Secretary)  for  review  and  approval, 
disapproval,  or  partial  disapproval.  The 
Magnuson  Act  also  requires  that  the 
Secretary,  upon  reviewing  the  plan  or 
amendment,  must  immediately  publish 
a  notice  that  the  plan  or  amendment  is 
available  for  public  review  and 


comment.  The  Secretary  will  consider 
the  public  comments  received  during 
the  comment  period  in  determining 
whether  to  approve  the  plan  or 
amendment. 

Amendment  28  would  establish  three 
new  management  districts  within  the 
Aleutian  Islands  Subarea  of  BSAI.  In 
addition,  the  proposed  rule  would 
amend  the  Final  1993  Specifications  of 
Croundfish  acceptable  biological  catch 
(ABC)  and  total  allowable  catch  (TAC) 
for  Atka  mackerel,  and  make  technical 
corrections  and  clarifications  to  existing 
regulations.  Establishment  of  new 
subareas  will  increase  management 
flexibility  in  apportioning  TACs  an 
disbursing  fishing  effort.  Amendment  of 
the  Atka  mackerel  ABC  and  TAC  would 
facilitate  an  increase  in  Atka  mackerel 
TAC  by  apportionment  from  the 
nonspecific  operational  reserve,  if 


proposed  Amendment  28  is 
implemented  in  1993,  and  if  such  an 
increase  is  recommended  by  the 
Council.  Technical  amendments  to 
regulations  are  necessary  to  incorporate 
the  proposed  districts,  and  to  improve 
accuracy  and  clarity. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  6, 1993. 
David  S.  Crestiii, 

Acting  Director,  O^ce  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service 
IFR  Doc.  93-8451  Filed  4-7-93;  11:18  am) 

BiLUNO  CODE  a51»-22-M 


19089 


Notices 


Federal  Register 

Vol.  58.  No.  68 
Monday.  April  12.  1993 


This  secfion  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  t>earings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Sensors  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held  May  6. 
1993,  9  a.m.,  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14th  Street  & 
Pennsylvania  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  related  equipment  and  technology. 

Agenda 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Election  of  Chairman. 

4.  Discussion  of  export  controls 
affecting  sensors  &  lasers: 

•  National  security  controls 

•  Nuclear  nonproliferation  controls 

•  Missile  nonproliferation  controls. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  BXA/EA/OAS— 


room  1621,  U.S.  Department  of 
Commerce.  14th  &  Pennsylvania  Ave.. 
NW.,  Washington.  EX:  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  April  7. 1993. 
Lee  Ann  Carpenter, 

Acting  Director,  Technical  Advisory 
Committee  Unit. 

|FR  Doc.  93-8491  Filed  4-9-93;  8:45  am] 
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International  Trade  Administration 

U.S.  Automotive  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-made 


auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Government  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S. -Japan 
automotive  parts  policy. 

DATE  AND  LOCATION:  The  meeting  will  be 
held  on  Tuesday,  May  4, 1993  from  10 
a.m.  to  5  p.m.  at  the  Department  of 
Commerce  in  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Stuart  Keitz,  Office  of  Automotive 
Affairs.  Trade  Development,  Main 
Commerce,  room  4036,  Washington,  DC 
20230,  telephone:  (202)  482-0719. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  June 
24,  1991,  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  the.se  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)(4)  and  (9)(B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  room  6020. 
Main  Commerce. 

Dated:  March  31, 1993. 
Henry  P.  Misisco, 

Director,  Office  of  Automotive  Affairs. 
IFR  Doc.  93-8407  Filed  4-9-93;  8:45  am) 
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ACTION:  Notice  of  receipt  of  application 
for  scientific  research  permit  (P770#65). 

Notice  is  hereby  given  that  the 
National  Marine  Fisheries  Service, 
Northwest  Fisheries  Science  Center  has 
applied  in  due  form  for  a  Permit  to  take 
endangered  and  threatened  species  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (16  U.S.C. 1531-1543)  and 
the  National  Marine  Fisheries  Service 
regulatiens  governing  endangered  hsh 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

The  applicant  requests  authorization 
to  study  the  eH^acts  of  dissolved  gas 
supersaturation  on  fish  downstream 
from  the  Bonneville  Dam.  The  applicant 
will  be  taking  run-of-the-river 
outmigrating  juvenile  salmon,  of  which 
one  may  be  a  listed  Snake  River  spring/ 
summer  chinook  juvenile 
(Oncor/iync/ius  tshawytscha). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  room  8268,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  ^rvice. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East- West  Hwy.,  suite  8268,  Silver 
Spring,  MD  20910  (301/713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503/230-5400). 

Dated:  April  5, 1993. 
WilliuB  W.  Fox.  Jr., 
Director,  Office  of  Protected  Resources. 
(PR  Doc.  93-8444  Filed  4-9-93;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
Proposed  Amendments  Relating  to 
Speculative  Position  Limits  for  the 
Standard  &  Poor's  500  Stock  Price 
Index  Futures  and  Option  Contracts 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  proposed  contract 

market  rule  change. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  proposed  amendments  to  the 
speculative  position  limits  for  the 
Standard  ft  Poor's  500  Stock  Price  Index 
(S&P  500)  futures  and  option  contracts. 
The  proposed  amendments  will  increase 
the  all-months-combined  speculative 
position  limits  in  the  subject  futures  and 
option  contracts  to  10.000  contracts 
from  5.000  contracts.  The  Exchange 
intends  to  make  the  changes  effective 
for  all  existing  and  newly  listed  contract 
months  immediately  following  receipt 
of  notice  of  approval  from  the 
Commission. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commodity  Futures  Trading 
Commission  (Commission)  has 
determined  that  pubhcation  of  the 
proposed  amendments  is  in  the  public 
interest  and  will  assist  the  Commission 
in  considering  the  views  of  interested 
persons. 

DATES:  Comments  must  be  received  on 
or  before  May  12, 1993. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission.  2033  K 
Street,  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  speculative  position  limit 
amendments  for  the  S&P  500  futures 
and  option  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blake  Imel,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  telephone  (202) 
254-3201. 

SUPPLEMENTARY  INFORMATION:  Currently, 
the  CME's  rules  specify  that  no 
speculative  trader  in  the  SftP  500 
futures  and  option  contracts  shall  own 
or  control  a  combination  of  futures  and 
futures-equivalent  option  contracts  net 
on  the  same  side  of  the  market  in  all 
contract  months  combined  that  exceeds 
5,000  contracts.  The  Exchange  proposes 
to  double  this  speculative  position  limit 


to  10,000  contracts.  The  Exchange 
indicates  that  the  proposed  increase  in 
the  speculative  limit  is  appropriate 
given  the  increase  in  open  interest  in 
the  S&P  500  futures  and  option 
contracts  that  has  occurred  over  the  last 
five  years.  The  Exchange  also  indicates 
that  a  number  of  the  CME's  member 
firms  and  their  customers  have 
requested  such  a  change. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  at  the 
above  address.  Copies  of  the  amended 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  same  address  or  by 
telephone  at  (202)  254-6314. 

The  materials  submitted  by  the  CME 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  above  address  in  accordance  with  17 
CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  at  the  above  address  by  the 
specified  date. 

Issued  in  Washington.  DC,  on  April  6, 
1993. 

Gerald  Gay, 

Director,  Division  of  Economic  Analysis. 
IFR  Doc.  93-8460  Filed  4-9-93;  8:45  am) 

BILUNO  COOe  «S1-01-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  SutMnitted  to  0MB  for 
Review 


ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C, 
chapter  35). 
Title,  Applicable  Form,  and  OMB 

Control  Number:  Industrial  Security 

Inspection  Report;  DD  Form  696; 

OMB  No.  0704-0014 
Type  of  Request:  Extension 
Number  of  Respondents:  12.453 
Responses  Per  Respondent:  1.626 
Annual  Response:  20.249 
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Average  Burden  Per  Response:  8.33 
hours 

Annual  Burden  Hours:  168.674 

Needs  and  Uses:  The  information 
collected  by  this  form  provides  a 
uniform  method  for  obtaining  data 
relevant  to  safeguarding  classified 
information.  The  purpose  of  the 
inspection  is  to  determine  compliance 
of  contractors  participating  in  the 
Defense  Industrial  Security  Program 
with  regulations  governing  the 
protection  of  classiHed  information. 

Affected  Public:  Individuals  or 
households;  businesses  or  other  for- 
profit;  non-profit  institutions;  small 
businesses  or  organizations 

Frequency:  On  occasion 

Respondent's  Obligation:  Voluntary 

0MB  Desk  Officer:  Mr.  Edward  C. 
Springer.  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent 
to  Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD.  room  3235,  New  Executive 
Office  Building,  Washington,  DC 
20503 

DOD  Clearance  Officer:  Mr.  William  P. 
Pearce.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Pearce,  WHS/ 
DIOR.  1215  Jefferson  Davis  Highway, 
suite  1204,  Arlington,  VA  22202-4302 
Dated:  April  6, 1993. 

L.M.  Bynum. 

Alternate  OSD  Federal  Regiiier  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  93-8448  Filed  4-9-93;  8:45  ami 
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Office  of  the  Secretary 

DoO  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMMARY:  Working  Group  C  (Mainly 
Opto-Electronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday  and  Wednesday.  27-28 
April  1993. 

ADDRESSES:  The  m.eeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc..  2011  Crj'Stal  Drive,  One 
Crystal  Park,  suite  307,  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Weiss,  AGED  Secretariat.  2011 
Crystal  Drive.  One  Crystal  Park,  suite 
307.  Arlington.  Virginia  22202. 
SUPPLEMENTARY  INFORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency  and 


the  Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  industry,  universities  or  in  their 
laboratories.  The  opto-electronic  device 
area  includes  such  programs  as  imaging 
device,  infrared  detectors  and  lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  section  10(d)  of 
Pubhc  Law  No.  92  -463,  as  amended,  (5 
U.S.Q  App.  II  10(d)  (1988)),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  7, 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  93-8449  Filed  4-fr-93:  8:45  am] 
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DoD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMMARY:  Working  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (AGED) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at 
0900,  Tuesday,  27  April  1993. 

ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services.  Inc.,  2011  Crystal  Drive,  suite 
307,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warner  Kramer,  AGED  Secretariat,  2011 
Crystal  Drive,  suite  307,  Arlington. 
Virginia  22202. 

SUPPLEMENTARY  INFORMATK)N:  The 

mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director.  Defense 
Advanced  Research  Projects  Agency  and 
the  Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 
The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 


In  accordanop  with  section  10(d)  of 
Public  Law  No.  92-463.  as  amended,  (5 
U.S.C  App.  n  10(d)  (1988)),  it  has  bee.i 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  7, 1993. 
L.  M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  93-8450  Filed  4-9-93;  8:45  anij 
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Department  of  Defense  Wage 
Committee;  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Public  Law  92-463,  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage  Committee 
will  be  held  on  Tuesday,  May  4, 1993; 
Tuesday,  May  11.  1993;  Tuesday,  May 
18, 1993;  and  Tuesday,  May  25.  1993,  at 
2  p.m.  in  room  800,  Hoffman  Building 
#1,  Alexandria,  Virginia. 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Force  Management 
and  Personnel)  concerning  all  matters 
involved  in  the  development  and 
authorization  of  wage  schedules  for 
federal  prevailing  rate  employees 
pursuant  to  Public  Law  92-392.  At  this 
meeting,  the  Committee  will  consider 
wage  survey  specifications,  wage  survey 
data,  local  wage  survey  committee 
reports  and  recommendations,  and  wage 
schedules  derived  therefrom. 

Under  the  provisions  of  section  10(d) 
of  Public  Law  92-463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
listed  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.(c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential"  (5  U.S.C.  552b.(c)(4)). 

Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy/Equal  Opportunity)  hereby 
determines  that  all  portions  of  the 
meeting  will  be  closed  to  the  public 
because  the  matters  considered  are 
related  to  the  internal  rules  and 
practices  of  the  Department  of  Defense 
(5  U.S.C.  552b.  (c)(2)),  and  the  detailed 
wage  data  considered  were  obtained 
from  officials  of  private  establishments 
with  a  guarantee  that  the  data  will  be 
held  in  confidence  (5  U.S.C.  552b(c)(4)). 
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However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
this  meeting  may  be  obtained  by  writing 
the  Chairman,  Eiepartment  of  Defense 
Wage  Committee,  room  3D264,  The 
Pentagon.  Washington.  DC  20310. 

Dated:  April  7. 1993. 
L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense.  ■ 
IFR  Doc.  93-8489  Filed  4-9-93;  3:45  am) 

BILUNG  CO0€  3610-01-41 


Department  of  the  Army 

Availability  for  Exclusive  or  Non- 
Exclusive  Licensing  of  Device  for 
Surface  Heated  Water  Intake  Trash 
Rack 

AGENCY:  U.S.  Army  Cold  Regions 

Research  and  Engineering  Laboratory. 

DOD. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  37  CFR 
404.7[a)(2)(i).  announcement  is  made  of 
the  availability  of  a  device  for  licensing 
(patent  applied  for  COE  Case  No.  253). 
This  patent  will  be  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Peter  D.  Smallidge.  U.S.  Army 
Corps  of  Engineers.  Cold  Regions 
Research  and  Engineering  Laboratory. 
ATTN:  CECRL-PP.  72  Lyme  Road. 
Hanover.  NH  03755-1290.  (603)  646- 
4445. 

SUPPLEMENTARY  INFORMATION:  The 
device  pertains  to  trash  racks  such  as 
those  used  op  the  water  intakes  of 
hydroelectric  power  plants  and 
mimicipal  water  supplies  and 
incorporates  heating  elements  which 
prevent  the  formation  of  frazil  ice 
accumulations.  The  device  provides 
prevention  of  frazil  ice  accumulation 
which  may  be  included  in  the  design  of 
new  trash  raclcs  or  retrofitted  into 
existing  racks.  Prevention  of  frazil  ice 
accumulation  is  achieved  by  heating  the 
forward  or  upstream  faces  of  the  bars  of 
the  trash  rack  while  limiting  heat  flow 
rearward ly  into  the  bars  during  the 
periods  of  icing  conditions. 

Under  authority  of  section  11(a)(2)  of 
ihe  Federal  Technology  Transfer  Act  of 
1986  (Pub.  L.  99-502)  and  section  207 
of  title  35.  United  States  Code,  the 
Department  of  Army,  as  represented  by 
the  U.S.  Army  Cold  Regions  Research 
and  Engineering  Laboratory 


(USACRREL).  wishes  to  license  the 
above-mentioned  technology  to  any 
party  interested  in  manufacturing  and 
selling  trash  racks  covered  by  the  above- 
mentioned  patent  in  process. 

Each  interested  party  is  requested  to 
submit  a  licensing  proposal.  The 
proposals  for  manufacturing  and  selling 
the  equipment  covered  by  the  above- 
mentioned  patent  will  be  evaluated 
using  the  following  criteria: 

1.  Presentation  of  the  proposer's  plan 
to  manufacture  and  market  trash  racks 
employing  the  technology  described  in 
the  patent  application. 

2.  Presentation  of  the  proposer's  plan 
to  manufacture  and  market  trash  racks 
employing  the  technology  described  in 
the  patent  application. 

3.  Capability  to  manufacture  and 
market  surface  heated  trash  racks. 

4.  Extent  to  which  USACRREL  heated 
trash  rack  designs  will  be  duplicated. 

5.  Time  required  to  bring  the  item  to 
market  and  production  rate. 

6.  Royalty  or  other  compensation. 

7.  Technical  capability. 

8.  Small  business. 
Kenneth  L  Denton. 

Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  93-8400  Filed  4-9-93;  8:45  am] 
BILUNC  CODE  3710-0«-M 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

Change  of  Date  for  the  Environmental 
Compliance  Training  Course  In 
Washington,  DC 

April  7, 1993. 

As  previously  noticed  on  January  19, 
1993,  the  Office  of  Pipeline  and 
Producer  Regulation  (OPPR)  will 
present  an  environmental  compliance 
training  course  in  Washington,  DC.  The 
date  for  this  so«ion  has  been  changed 
from  June  8.  9,  and  10  to  June  15, 16. 
and  17.  Details  on  location  and  time 
may  be  obtained  from  Ms.  Donna 
Connor  or  Mr.  George  Willant  at  the 
number  listed  below. 

The  complete  list  of  courses  currently 
scheduled  is: 

Denver,  CO— April  20,  21,  and  22, 1993 
Houston.  TX— May  4.  5,  and  6. 1993 
Washington.  IX>-June  15, 16.  and  17, 1993 

Current  registrants  will  be  contacted 
to  confirm  their  attendance  in  light  of 
this  change.  Any  other  organization  or 
individual  interested  in  participating  in 
this  course  should  preregister  by 
sending  in  a  written  request  to  Mr. 
George  Willant  at:  Ebasco 
Environmental.  211  Congress  Street, 
Boston.  MA  02110-2410. 


The  request  should  include  names, 
addresses  and  telephone  numbers. 
Session  attendance  will  be  limited  to 
200.  and  only  one  set  of  course 
materials  will  be  available  per 
preregistered  attendee. 

Additional  information  may  be 
obtained  from  Mr.  John  Leiss  at  (202) 
208-1106  or  Ms.  Connor  or  Mr.  Willant 
of  Ebasco  at  (617)  451-1201. 

Previous  sessions  have  been  very 
popular,  so  we  urge  those  interested  in 
attending  to  send  in  their  written 
request  early.  Preregistration  must  be 
received  at  least  30  days  prior  to  the 
date  of  the  session. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  93-8453  Filed  4-9-93;  8:45  am) 

mtUha  COOE  <717-01-H 


[Docket  No.  RP92-1 37-000  (Phase  il)] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Informal  Settlement  Conference 

April  6. 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  15.  1993,  at 
10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission.  810 
First  Street,  NE.,  Washington,  DC. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Donald  A.  Heydt  at  (202)  208-0740, 
Joanne  Leveque  at  (202)  208-5705,  or 
Lome  J.  Hadlock  at  (202)  208-0737. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  93-8427  Filed  4-9-93;  8:45  am] 

BiLUNO  CODE  (717-41-M 


[Docket  No.  CP93-283-4)00] 

Williston  Basin  Interstate  Pipeline  Co.; 
Application 

April  6, 1993. 

Take  notice  that  on  April  1. 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin).  200  North 
Third  Street,  suite  300.  Bismark.  North 
Dakota  58501.  filed  in  Docket  No.  CP93- 
283-000  an  application  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  facilities  in  its 
Elk  Basin  and  Baker  Storage  Fields  to 
provide  additional  firm  storage 


deliverability  for  Montana-Dakota 
Utilities  Company  (Montana-Dakota),  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williston  Basin  asserts  that  it  held  an 
open  season  from  March  1  through 
March  12, 1993,  seeking  requests  for 
long  term  firm  commitments  for 
additional  firm  storage  deliverability. 
Montana-Dakota  requested  that 
Williston  Basin  install  facilities  to 
increase  its  available  firm  maximum 
daily  withdrawal  volumes  by  95,000 
Mcf,  it  is  stated.  Williston  Basin  avers 
that  no  other  complete  requests  were 
received. 

Williston  Basin  states  that  the 
additional  storage  deliverability  will  be 
made  available  under  the  terms  and 
conditions  of  Rate  Schedule  FS-1  of  its 
FERC  Gas  Tariff  as  proposed  in  Docket 
No.  RS92-1 3-000. 

To  provide  this  requested  additional 
service,  Williston  Basin  proposes  to 
drill  three  to  five  primary  storage  wells 
and  one  observation  well  and 
appurtenant  facilities  in  the  Elk  Basin 
Storage  Field  and  to  construct  and 
operate  a  new  compressor  station  and 
appurtenant  facilities  in  the  Baker 
Storage  Fjeld.  Williston  Basin  estimates 
the  total  cost  of  the  proposed  facilities 
to  be  $114)05,816. 

Williston  Basin  requests  that  its 
application  be  considered  in  phases  so 
that  a  preliminary  determination  on  the 
non-environmental  issues  may  be  issued 
promptly  and  in  advance  of  an  order 
concerning  final  environmental 
determination.  Williston  Basin  asserts 
that  this  Mrould  provide  adequate  lead 
time  for  ordering  equipment  and 
purchasing  nghts-of-way. 

Any  person  desiring  to  be  heard  or  to 
make  any  protests  with  reference  to  said 
application  should  on  or  before  April 
27.  1993.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NaturarCas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
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by  sections  7  and  15  of  the  Natural  Gas 
Act  end  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  furtlier  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  ovm  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Co.Timission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-«426  Filed  4-»-93;  8;45  am] 
BiLUNa  cooc  tm-w-m 


ENVIRONME^^■AL  PROTECTION 
AGENCY 

[OPPTS-59961;  FRL-457ft-8J 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  SecUon  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11,  1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  9  such  PMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

y93-58,  March  21,  1993. 

y93-59,  March  8,  1993. 

Y  93-m,  March  9,  1993. 

Y  93-61.  93-62,  March  11.  1993. 

Y  93-63.  March  14, 1993. 

Y  93-64.  March  21, 1993. 

Y  93-65.  March  22, 1993. 

Y  93-66.  March  24.  1993. 

FOn  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 


Environmental  Assistance  Ehvision  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St.,  SW.. 
Washington.  DC,  20460  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  MFORMATION:  The 
following  notices  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submissions  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  (TS-790).  al.so 
known  as  the  TSCA  Nonconfidential 
Information  Center  (NCIC).  ET-G102  at 
the  above  address  between  8  a.m.  and 
noon  and  1  p.m.  and  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays. 

Y93-U 

Importer.  MTC  America.  Inc 
Chemical.  (G)  Benzophenon^ 

poiyimide  resin. 
Use/Import.  (G)  Molding  powder, 

matrix  resin  for  composite.  Import 

range:  Confidential. 

VW-M 

Manufacturer.  Essential  Industries 
Inc. 

Chemical.  (G)  Aliphatic  polyurethane 
dispersion. 

Use/Production.  (S)  To  be  formulated 
into  architectural  coatings.  Prod,  range: 
Confidential. 

Importer.  Confidential. 
Chemical.  (G)  Saturated  copolyester. 
Use/Import.  (G)  Binder-resin.  Import 
range:  Confidential. 

Y93-«1 

Importer.  Confidential. 

Chemical.  (G)  Polypropyline  glycol 
acetate. 

Use/Import.  (G)  Lubricant.  Import 
range:  Confidential. 

Y93-«a 

Importer.  MTC  America.  Inc. 

Chemical.  (S)  Poly  (propylene  glycol), 
1.3-butadiol.  2-ethyl-2  (hydroxymethyl), 
1.3-propanediol  with  toluene  2-4- 
diisocyanate  and  2-butaneoxime. 

Use/Import.  (S)  Two  component  black 
urethane  coating.  Import  range: 
Confidential. 

Vn-43 

Manufacturer.  Polym  -  Inc. 

Chemical.  (G)  Acrylic  copolymer. 

Use/Production.  (S)  Additive  for 
improvement  of  surface  appearance  of 
industrial  coatings.  Prod,  range;  60,000- 
200.000  kg/yr. 
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Y9>-<4 

Manufacturer.  Mace  Adhesives  & 
Coatings,  Co..  Inc. 

Chemical.  (G)  Polyester,  polymer  with 
polyisocyanatoalkanes.  and 
polyaminoalkanes. 

Use/Production.  (S)  Industrial  textile 
coatings  binder.  Prod,  range:  2.000- 
5.000  kg/yr. 

Y»-*S 

Manufacturer.  Confidential. 

Chemica!.  (G)  Carboxylic 
polybutadiene. 

Use/Production.  (S)  Flexographic 
printing  plates.  Prod,  range: 
Confidential. 

Y93-M 

Manufacturer.  Confidential. 

Chemical.  (G)  High  solids  coconut 
alkyd  resin. 

Use/Production.  (S)  Baked  metal 
finishes.  Prod,  range:  Confidential. 

Dated:  April  5. 1993. 
Frank  V.  Caesar. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-«467  Fi'.ed  4-9-93;  8:45  am] 

BILUNC  CODE  a660-5&-F 

[OPPTS-59962;  FRL-4581-3] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11.  1984,  (49  FR  46066)  (40 
CFR  723.250).  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  2  such  PMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-67.  March  24, 1993. 

Y  93-68.  March  25.  1993. 

FOR  FURTHER  INFOmiATIOH  '"'^STACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 


799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St.,  SW., 
Washington,  DC,  20460  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notices  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submissions  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  {TS-790),  also 
known  as  the  TSCA  Nonconfidential 
Information  Center  (NQC).  ET-G102  at 
the  above  address  between  8  a.m.  and 
noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Y«>-67 

Manufacturer.  E.I.  Du  Pont  De 
Nemours  &  Company,  Inc. 

Chemical.  (G)  Ethvlene  copolymer. 

Use/Production.  (G)  Adhesive;  open, 
nondispersive  use.  Prod,  range: 
Confidential. 

Y»>-M 

Manufacturer.  Teknor  Apex 
Company. 

Chemical.  (S)  Adipic  acid;  Modiol  TM 
glycol;  iso  decyl  alcohol. 

Use/Production.  (S)  Plasticizer.  Prod, 
range:  682,000-784.000  kg/>T 

Dated:  April  5, 1993. 
Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc.  93-8465  Filed  4-9-93;  8:45  ami 

BUJJNQ  COO£  65«fr-90-f 


[OPPTS-51817;  FRL-4579-6] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  This  notice  announces 
receipt  of  55  such  PMNs  and  provides 
a  summary  of  each. 
DATES:  Close  of  review  periods: 


P  93-565,  93-566.  93-567,  93- 
568  May  16.  1993. 

P93-569.  93-570.  93-571.    May  17. 
1993. 

P  93-572,  93-573,  93-574,  93-575. 
93-576,  93-577,  93-578.  May  18, 1993. 

P  93-579, 93-580.  93-581.  93-582. 
93-583,  93-584,  93-585.  93-586.  May 
19.  1993. 

P  93-587.  93-588.  93-589,  93-590. 
93-591,  93-592,  93-593,  93-594,  93- 
595,  93-596,  93-597,  May  22,  1993. 

P  93-598,  May  23,  1993. 

P  93-599.  93-600,  93-601,  May  22. 
1993. 

P  93-602,  93-603,  93-604,  93-605. 
93-606.  93-607.    May  23.  1 993. 

P  93-608,  93-609,  93-610,  May  24. 
1993. 

P  93-611.  May  25,  1993. 

P  93-612,  93-613.  93-614.  93-615, 
93-616,  May  26.  1993. 

P  93-617.  93-618.    May  29.  1993. 

P  93-619.  May  31.  1993. 

Written  comments  by: 

P  93-565.  93-566.  93-567.  93- 
568  April  16. 1993. 

P  93-569.  93-570.  93-571,  April  17. 
1993. 

P  93-572,  93-573,  93-574,  93-575. 
93-576,  93-577,  93-578,  April  18, 
1993. 

P  93-579,  93-580,  93-581,  93-582, 
93-583,  93-584,  93-585.  93-586,  April 
19,  1993. 

P  93-587,  93-588,  93-589,  93-590. 
93-591,  93-592. 93-593.  93-594.  93- 
595,  93-596,  93-597,  April  22,  1993. 

P  93-598,  April  23,  1993. 

P  93-599,  93-600,  93-601,  April  22. 
1993. 

P  93-602,  93-603.  93-604,  93-605, 
93-606,  93-607,  April  23.  1993. 

P  93-608,  93-609,  93-610,  April  24, 
1993. 

P  93-611.  April  25.  1993. 

P  93-612,  93-613,  93-614.  93-615. 
93-616.  April  26.  1993. 

P  93-617.  93-618.  April  29,  1993. 

P  93-619.  May  1,  1993. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "lOPPTS-SlSl?)"  and  the 
specific  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Rm.  201ET, 
Washington,  DC,  20460  (202)  260-3532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW.. 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notices  contains  information 


extracted  from  the  nonconfidential 
version  of  the  submissions  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office  (TS-790).  also 
known  as  the  TSCA  Nonconfidential 
Information  Center  (NQC).  ET-G102  at 
the  above  address  between  8  a.m.  and 
noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 
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P»>-5<S 

Importer.  Dow  Coming  Corporation. 

Chemical.  (S)  Silicic  acid  (H4.Si04), 
tetraethyl  ester,  reaction  products  with 
(2-{3(or  4)-={chloromethyl)phenyl) 
ethyl)  dimethylchlorosilane, 
ethoxytrimethylsilane.  and 
hexamethyldisilazane. 

Use/Import.  (G)  Electronic  coating. 
Import  range:  50-300  kg/yr. 

P93-5M 

Importer.  Dow  Coming  Corporation. 

Chemical.  (S)  Siloxanes  and  silicones, 
di-Me,  3-{2-hydroxyphenyl)  propyl- 
terminated. 

Use/Import.  (G)  Silicone  plastics 
additive.  Import  range:  300-1,000  kg/yr. 

P93-M7 

Manufacturer.  Confidential. 

Chemical.  (G)  Toluene  diisocyanate 
polyether  polyol  polymer. 

Use/Production.  (G)  Component  in  a 
two  compKjnent  polyurethane.  Prod, 
range:  Confidential. 

P93-5M        I 

Manufacturer.  Confidential.. 

Chemical.  (G)  Poly  substituted 
piperidine. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

P93-S68 

Importer.  Confidential. 

Chemical.  (G)  Dialkyl  dimethyl, 
ammonium  naphthalene  sulfonate- 
formaldehyde  condensate. 

Use/Import.  (G)  Ingredient  of  an 
adjuvant  to  pesticides.  Import  range: 
Confidential. 

Toxicitty  Data.  Acute  static  4.3  mg/1 
96h  carp.  Mutagenicity,  negative  (guinea 
pig)- 


P9J-570 

Manufacturer.  Engelhard  Corporation. 

Chemical.  (S)  Cobalt  tungsten 
titanium  buff  rutile. 

Use/Production.  (S)  A  colorant  in 
polymeric  (poly  vinyl  chloride) 
constmction  material  for  decorative  and 
concentrate.  Prod,  range:  Confidential. 

P  93-871 

Manufacturer.  Confidential. 


Chemical.  (G)  Modified  fluorinated 
acrylic  resin. 

Use/Production.  (G)  Textile 
processing  agent.  Prod,  range: 
Confidential. 

p»»-57a 

Importer.  BASF  Corporation. 
Chemical.  (G)  Calcium  diketone. 
Use/Import.  (G)  Stabilizer  for  plastics. 
Import  range:  Confidential. 

Manufacturer.  Confidential. 

Chemical.  (G)  Aromatic  sulfonic  acid 
ester. 

Use/Production.  (G)  Textile 
processing  agent.  Prod,  range: 

P9>-«74 

Importer.  Marubeni  Specialty 
Chemicals,  Inc.  Chemical.  (G) 
Encapsulated  isopentane. 

Use/Import.  (S)  Source  of  light 
weight-filler  for  UPE,  PVC,  sol  & 
thermal  expandable  microsphere  used 
in  ink.  Import  range:  5,000-50.000  kg/ 

y- 

P 93-875 

Manufacturer.  Confidential. 

Chemical.  (G)  Water-reducible  alkyd 
resin. 

Use/Production.  (S)  Industrial  water- 
thinned  coatings.  Prod,  range: 
Confidential. 

P9>-fi7e 

Importer.  Confidential. 

Chemical.  (G)  Benzenealkanenitrile, 
4-alkyl-alpha,  alpha-dialkyl. 

Use/Import.  [S]  Raw  material  use  in 
fragances  perfume,  colognes,  cosmetics, 
soaps,  detergents,  household  products. 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2,000  mg/kg  (rat).  Acute  dermal:  LDSO  > 
2.0  mg/kg  (rabbit).  Acute  static:  53  mg/ 
1  96h  (daphnia  magna).  Eye  irritation- 
mild  (rabbit).  Skin  irritation  sHght 
(rabbit).  Mutagenicity:  negative. 

P  93-877 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  rosin  ester, 
sodium  potassium  salt. 

Use/Production.  (S)  Resin  for  printing 
ink.  Prod,  range:  Confidential. 

P  93-578 

Manufacturer.  Fairmount  Chemical 
Company,  Inc. 

Chemical.  (G)  Methylene-Bis- 
Benzotriazole. 

Use/Production.  (G)  Contained  use- 
component  of  manufactured  article 
formulation  range  0.1-2.0%  by  weight. 
Prod,  range:  Confidential. 

P  93-879 

Manufacturer.  H  B.  Fuller  Company. 


Chemical.  (G)  Polyester  isocyanate 
polymer. 

Use/Production.  (S)  Adhesives  (all). 
Prod,  range:  Confidential. 

P  93-881 

Manufacturer.  H.B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
polymer. 

Use/Production.  (G)  Adhesives  (all). 
Prod,  range:  Confidential. 

P 93-882 

Manufacturer.  H.B.  Fuller  Company. 

Chemical.  (G)  Polyester  isocyanate 
polymer. 

Use/Production.  (S)  Adhesives  (all). 
Prod,  range:  Confidential. 

P93-883 

Importer.  Confidential. 

Chemical.  (G)  Modified 
polydimethylsiloxane,  aqueous 
emulsion. 

Use/Production.  (S)  Textile  finishing. 
Prod,  range:  13,636-54,545kg/yr. 

Toxicity  Data.  Acute  oral:  LD50  > 
2,000  mg/kg  (rat).  Acute  static:  96h  274 
mg/1  (erachydanio  rerio).  Eye  irritation 
none  (rabbit).  Skin  irritation  slight 
(rabbit). 

P  93-584 

Manufacturer.  Confidential. 

Chemical.  (G)  Acrylic  copolymer, 
sodium  salt. 

Use/Production.  (G)  Water  treatment. 
Prod,  range:  Confidential. 

P  93-888 

Importer.  Confidential. 

Chemical.  (G)  Carboxylated  styTene 
acrylic  copolymer. 

Use/Import.  (G)  Glass  sizing.  Import 
range:  Confidential. 

P93-M8 

Manufacturer.  Dow  Coming 
Corporation. 

Chemical.  (G)  Alkyl  hydrogen 
siloxane. 

Use/Production.  (S)  Silicone 
crosslinker.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LDSO  > 
2,000  mg/kg  (rat).  Eye  irritation  none 
(rabbit).  Skin  irritation  none  (rabbit). 

P  93-887 

Importer.  Confidential. 

Chemical.  (G)  Polymer  of  vinyl 
alcohol,  vinyl. 

Use/Import.  (S)  Resin  for  molded 
plastics  other  use  (adhesive  binders). 
Import  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
5.000  mg/kg  (rat).  Skin  irritation  mild 
(rabbit). 

P  93-488 

Manufacturer.  Confidential. 
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Chemical.  (G)  Epoxy  amine  adduct. 

Use/Production.  (G)  Crossl inking 
agent  for  epoxy  compounds.  Prod, 
range:  Confidential. 

P93-S89 

Manufacturer.  Polym  Inc. 

Chemical.  (G)  Heterocyclic  amine  salt. 

Use/Production.  (S)  Additives  to  use 
in  powder  coating  in  order  to  reduce 
gloss.  Prod,  range:  50,000-200,000  kg/ 

yr- 

P9>-590 

Manufacturer.  Pi-Tech,  Inc. 

Chemical.  (S)  Titanium  TV  (bis 
hydrogen,  tris  tridecyl)  diphosphat-0  bis 
n,n-dimethylamino  propyl 
methacylamide  salt. 

Use/Production.  (S)  Surfactant.  Prod, 
range:  Confidential. 

P9J-591 

Manufacturer.  Pi-Tech,  hic. 

Chemical.  (S)  Zirconium  IV  bis 
hydrogen,  tris  (bis  tridecyl) 
diphosphato-O  bis  /i,n-dimethylamino 
propyl  methacrylamide  salt. 

Use/Production.  (S)  Surfactant.  Prod 
range:  Confidential. 

P  93-592 

Manufacturer.  Pi-Tech,  Inc. 

Chemical.  (S)  Oxy  bis  titanium  IV  tris 
(tridecyl)  phosphato-O. 

Use/Production.  (S)  Polyolefin 
processing  aid,  dispersion  aid,  labs, 
stjTenic  resin  processing  aid  surfactant. 
Prod,  range:  Confidential. 

P  93-593 

Manufacturer.  Pi-Tech,  Inc. 

Chemical.  (S)  Oxy  bis  zirconium  IV 
tris  (tridecyl)  phosphato-O. 

Use/Production.  (S)  Polyolefin 
processing  aid,  dispersive  aid,  labs 
styrenic  resin  processing  aid  and 
surfactant.  Prod,  range;  Confidential. 

P  93-69«llAfanu/ocfurer  Pi-Tech,  Inc 

Chemical.  (S)  Oxy  bis  titanium  IV  tris 
(ethoxylated  butyl)  phosphato-O. 
Use/Production.  (S)  Polyolefin 
processing  aid,  dispersive  aid,  labs 
styrenic  resin  processing  aid  and 
surfactant.  Prod,  range:  Confidential. 

P  93-595 

Manufacturer.  Pi-Tech,  Inc. 

Chemical.  (S)  Oxy  bis  zirconium  IV 
tris  (ethoxylated  butyl)  phosphato-O. 

Use/Production.  (S)  Polyolefin 
processing  aid,  dispersive  aid,  labs 
st>Tenic  resin  processing  aid  and 
surfactant.  Prod,  range:  Confidential. 

P  93-596 

Manufacturer.  Pi-Tech. 

Chemical.  (S)  Titanium  IV 
(ethoxylated)  butanolato.  tris  (dodecyl) 
phenyl  sulfonato-O. 


Use/Production.  (S)  Surfactant.  Prod, 
range:  Confidential. 

P  93-597 

Importer.  Huls  America,  Inc, 
Chemical.  (G)  Aliphatic  amine- 

blocked  polycycloaliphatic  isocyanate. 
Use/Import.  (S)  Industrial  coatings  for 

plastic  and  metal  substances.  Import 

range:  Confidential. 

P93-«9a 

Manufacturer  Henkel  Corporation. 

Chemical.  (S)  Pentaerythritol,  ester 
with  isononanoic  acid  and  Ca-Ch  fatty 
acid. 

Use/Production.  (S)  Lubricant 
basestock  for  industrial  oils.  Prod. 
range:  5.000-80,000  kg/yr. 

P  93-599 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Pentaerythritol,  ester 
with  isononanoic  acid  C  k-Cio  fatty 
acids 

Use/Production.  (S)  Lubricant 
basestock  for  industrial  oils.  Prod, 
range:  5,000-60,000  kg/yr. 

P93-600 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Pentaerythritol,  ester 
with  3,5,5-trimethyl  hexanoic  acid  and 
C«s-Ci2  fatty  acids. 

Use/Production.  (S)  Lubricant 
basestock  for  industrial  oils.  Prod, 
range:  5.000-80.000  kg/yr. 

P  93-601 

Manufacturer.  Henkel  Corporation. 

Chemical.  (S)  Pentaerythritol,  ester 
with  3,5,-  trimethylbenxanoic  acid  Cg- 
Cio  fatty  acids. 

Use/Production.  (S)  Lubricant 
basestock  for  industrial  oils.  Prod, 
range:  5,000-80,000  kg/yr. 

ps3-6aa 

Importer.  Confidential. 

Chemical.  (G)  Modified  acrylic  acid 
copolymer. 

Use/Import.  (G)  Industrial  dispersant/ 
antiscalant.  Import  range:  Confidential. 

P93-M3 

Manufacturer.  Confidential. 

Chemical.  (G)  Tannin,  acetylated 
compound  with  formaldehyde  and 
cyclohexylamine. 

Use/Production.  (S)  Waste  water 
coagulant.  Prod,  range:  44,500-120,000 
kg/yr. 

Toxicity  Data.  Acute  oral:  LD50  > 
5,000  mg/kg  (rat).  Acute  static  96h  39.1 
mg/1  (oncohrynchus  mykiss). 
Mutagenicity:  negative. 

P93-604 

Manufacturer.  Minnesota  Mining  & 
Manufacturing  Company. 


Chemical.  (G)  Caprolactone 
polyurethane. 

Use/Production.  (G)  Coating.  Prod, 
range:  Confidential. 

P9>-6M 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted 
polyoxyalkylene-A#-toluidine. 

Use/Proauction.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

P  93-606 

Manufacturer.  Amspec  Chemical 
Corporation. 

Chemical.  (G)  Antiraony-carboxylate. 

Use/Production.  (S)  Catalyst  for  the 
manufacture  of  polyethylene 
terephthalate  (PET).  Prod,  range: 
Confidential. 

P93-606 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (S)  Benzenesulfonic  acid, 
2-amino-4-((4-amino-6-chloro  1,3,5- 
triazine-yl)amino)-,  monosodium  salt. 

Use/Production.  (S)  Site-limited  dye 
intermediate.  Prod,  range:  30,500- 
61.000  kg/yr. 

P93-606 

Manufacturer.  Confidential. 
Chemical.  (G)  Dialkyl  dithiphosphate. 
Use/Production.  (S)  Site  limited 
intermediate.  Prod,  range:  Confidential. 

P93-609 

Importer.  Confidential. 
Chemical.  (G)  Acetamide  derivative. 
Use/Import.  (G)  Coloring  agent. 
Import  range:  Confidential. 

P  93-610     - 

Importer.  Confidential. 

Chemical.  (G)  Acrylic  polymer. 

Use/Import.  (G)  Open  nondispersive 
use.  Import  range:  Confidential. 

P  93-611 

Importer.  Confidential. 

Chemical.  (G)  Modified  stjTenated 
acrylate  methacrylate  polymer. 

Use/Import.  (G)  Component  of  spray 
applied  coating.  Import  range:  125-750 
kg/yr. 

P  93-612 

Manufacturer.  Confidential. 

Chemical.  (G)  Modified  silica. 

Use/Production.  (S)  Textile 
processing  aid.  Prod,  range: 
Confidential. 

P  93-613 

Importer.  Huls  America  Inc. 

Chemical.  (G)  Polyester  of  aromatic/ 
aliphatic  polybasic  acids  and 
alkanediols. 

Use/Import.  (S)  Hot  melt  adhesive  for 
industries  adhesive  web/film.  Import 
range:  Confidential. 
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PB3-614 

Manufacturer  Minnesota  Mining  & 
Manufacturing  Company. 

Chemical.  (G)  1, -Methylene 
bis(isocyanatobenzene)polynier. 

Use/Production.  (G)  Adhesive.  Prod. 
range:  Confidential. 

P  93-615 

Manufacturer.  ConHdential. 

Chemical.  (G)  Anhydride  copolymer  ■ 
aery  late  half  ester. 

Use/Production.  (S)  Electronic 
photoresist,  solder  mask,  printing 
plates,  and  printing  inks.  Prod,  range: 
Confidential. 

P9>-61S 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  modified 
acrylic  polymer. 

Use/Production.  (S)  Binder  for 
architectural  coatings.  Prod,  range: 
Confidential. 

P  93-617 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Aromatic  nitre 
substituted  naphthalene  carboxamide. 

Use/Production.  Chemical 
intermediate.  Prod,  range:  250-2,700  kg/ 

Toxicity  Data.  Acute  oral:  LD50  > 
2,000  mg/kg  (rat).  Acute  dermal.  2,000 
mg/kg  (rabbit).  Eye  irritation  none 
(rabbit).  Skin  irritation  none  (rabbit). 
Skin  sensitization  negative  (guinea  pig). 

P9>-61« 

Manufacturer.  Eastman  Kodak 
Company. 

Chemical.  (G)  Aromatic  nitro 
substituted  naphthalene  carboamide. 

Use/Pmduction.  (S)  Chemical 
intermediate.  Prod,  range:  200-2,200  kg/ 
yr. 

Toxicity  Data.  Acute  oral:  LD50  2,000 
mg/kg  (rat).  Acute  dermal  2.000  mg/kg 
(rabbit).  Eye  irritation  none  (rabbit). 
Skin  irritation  none  (rabbit).  Skin 
sensitization  negative  (guinea  pig). 

P  93-S19       I 

Manufacturer.  Moore  Research 
Center. 

Chemical.  (S)  Terephthaloye  chloride; 
isophthaloyl  chloride; 
diethylenelriamine. 

Use/Production.  (S)  Carbonless  paper 
coatings.  Prod,  range:  440,000- 
1,000,000  kg/yr. 

Dated:  April  5, 1993. 
Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doa  93-8466  Filed  4-9-93;  8:45  am) 

WIXINO  COOE  KM-SO-f 


[AO-FRL-4600-4] 

Proposed  Model  Standards  and 
Techniques  For  Control  of  Radon  In 
New  Buildings 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  publishes  for 
public  review  and  comment  proposed 
Model  Construction  Standards  and 
Techniques  for  Control  of  Radon  in  New 
Buildings,  as  required  by  section  304  of 
title  ni  of  the  Toxic  Substances  Control 
Act  (15  U.S.C.  2664).  These  model 
standards  and  techniques  are  designed 
to  prevent  or  reduce  the  potential  for 
elevated  levels  of  indoor  radon  in  newly 
constructed  buildings  and  are  provided 
for  u.se  by  national  code  development 
organizations,  states,  and  local 
jurisdictions  as  they  develop  and 
enforce  building  codes  for  radon  control 
specifically  applicable  to  their  regional 
and  local  requirements. 
0ATE8:  Written  comments  on  the 
proposed  Model  Construction  Standards 
and  Techniques  should  be  submitted  by 
June  11, 1993.  Comments  submitted 
after  this  date  will  also  be  considered, 
to  the  degree  possible. 
ADDRESSES:  All  written  comments  must 
be  identified  with  the  document  control 
number  "A-93-18"  and  be  submitted  in 
duplicate  to:  EPA  Air  Docket  (LE-131), 
Environmental  Protection  Agency,  401 
M  St.,  SVV.,  Washington.  DC  20460. 

Comments  received  on  this  document 
will  be  available  for  reviewing  and 
copying  firom  8:30  a.m.  to  12  p.m.  and 
1:30  p.m.  to  3:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays,  in 
room  M-1500,  first  floor  Waterside 
Mall,  at  the  address  given  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Murane,  Environmental 
Protection  Agency,  Radon  Division 
(6604J),  401  M  St.,  SW.,  Washington,  DC 
20460,  Telephone:  202/233-9442. 
Requests  for  copies  of  this  Notice  and 
the  supporting  Cost-Benefit  Analysis 
should  also  be  directed  to  this  contact. 

SUPPUMENTARY  INFORMATION: 

I.  Authority 

Title  III  of  the  Toxic  Substances 
Control  Act  (TSCA)  (15  U.S.C.  2661  et 
seq.)  was  enacted  on  October  28, 1988. 
Section  304  of  the  TSCA  requires  the 
Administrator  of  the  Environmental 
Protection  Agency  to  develop  model 
construction  standards  and  techniques 
for  controlling  radon  levels  within  new 
buildings.  To  the  maximum  extent 
possible,  these  model  .standards  and 
techniques  should  be  developed  with 
the  assistance  of  organizations  involved 


in  establishing  national  building 
construction  standards  and  techniques 
and  be  made  available  in  draft  for  public 
review  and  comment.  Subsequently,  the 
Administrator  shall  work  to  ensure  that 
organizations  responsible  for  developing 
national  model  building  codes  and 
authorities  which  regulate  building 
construction  within  states  or  political 
subdivisions  within  states,  adopt  the 
Agency's  model  standards  and 
techniques. 

n.  Background 

A.  Radon  Occurrence  and  Health  Risks 

Radon  was  first  recognized  as  a  cause 
of  lung  cancer  in  underground  miners  in 
the  1930's.  In  1955,  the  International 
Commission  on  Radiological  Protection 
established  the  first  occupational  health 
standard  for  radon  exposure  in  mines. 
In  1970,  homes  in  the  United  States 
were  found  to  have  elevated  levels  of 
radon  when  uranium  mill  tailings  were 
used  as  fill  dirt  or  when  built  on 
reclaimed  phosphate  mining  land. 
Starting  in  1984,  if  became  increasingly 
evident  that  homes  could  have  eleva- 
ted indoor  radon  levels  caused  by 
naturally  occurring  radium  in  the 
underlying  soil  and  rock.  In  the  past  5 
years,  homes  with  elevated  radon  levels 
have  been  found  throughout  the  United 
Slates.  Surveys  indicate  that  up  to  6 
million  homes  may  have  radon  levels 
above  EPA's  action  level  guideline  of  4 
pQ/L.  Basec]  on  studies  by  the  National 
Academy  of  Sciences  and  other 
scientific  organizations,  it  is  believed 
that  from  7,000  to  30,000  lung  cancer 
deaths  per  year  can  be  attributed  to 
exposure  to  elevated  levels  of  indoor 
radon.  There  are  also  data  that  indicate 
a  synergistic  effect  between  radon 
exposure  and  smoking  which  places 
smokers  at  a  higher  risk.  Several  studies 
are  underway  that  could  provide  new 
information  and  insights  on  the 
magnitude  of  the  radon  health  risks. 
Information  firom  these  studies  will  be 
considered  and,  if  appropriate, 
incorporated  by  EPA  in  any  future 
revisions  of  the  radon  health  risk 
estimates. 

B.  Initial  Steps  by  EPA  To  Develop  New 
Construction  Guidance 

The  initial  efforts  to  reduce  public 
exposure  to  radon  were  focused  on 
educating  the  public  on  the  health  risk 
and  identifying  methods  for  reducing 
radon  levels  in  existing  homes.  "A 
Citizen's  Guide  to  Radon"  and  "Radon 
Reduction  Methods,  A  Homeowner's 
Guide"  were  published  in  1986  to  me«t 
those  needs. 

It  was  also  recognized  that  long-term 
risk  reduction  would  be  facilitated  if 
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new  homes  built  each  year  were 
constructed  with  radon-resistant 
features.  In  1987.  EPA  and  the  National 
Association  of  Homebuilders  jointly 
published  "Radon  Reduction  in  New 
Construction,  An  Interim  Guide"  to 
provide  initial  guidance  for  builders.  At 
the  same  time,  a  number  of  research 
projects  were  initiated  to  validate  the 
interim  guidance  and  to  identify  addi- 
tional construction  techniques  that 
would  be  effective  in  reducing  radon 
levels  in  new  buildings.  In  1988,  EPA 
published  its  Hrst  technical  guide  on 
"Radon-Resistant  Residential  New 
Construction"  and,  in  early  1991, 
published  an  updated  version  of  this 
technical  guidance  titled.  "Radon- 
resistant  Construction  Techniques  for 
New  Residential  Construction." 

C.  EPA 's  Goals  in  Preparing  a  Model 
Standard 

EPA  believes  that  the  ultimate  success 
of  a  Model  Constniction  Standard  will 
be  determined  by  reaching  six  basic 
goals: 

1.  The  Standard  should  meet  tlie 
requirements  established  by  Congress  in 
the  1988  Indoor  Radon  Abatement  Act 
(Title  III  of  the  TSCA  (15  U.S.C.  2661  et 
seq.)). 

2.  The  Standard  should  result  in 
significant  radon  risk  reduction  in 
newly  constructed  homes. 

3.  The  recommended  construction 
techniques  should  be  technologically 
achievable,  and  readily  implementable 
by  the  nation's  builders. 

4.  The  provisions  of  the  Standard 
should  be  cost-effective  for  both 
homebuilders  and  homebuyers.  A 
significanl  aspect  of  all  cost 
considerations  is  the  underlying  fact 
that  steps  taken  to  reduce  radon  entry 
during  construction  are  less  costly  than 
retrofitting  mitgation  systems  into 
homes  after  they  are  built. 

5.  The  provisio.ns  of  the  Standard 
should  be  readily  adoptable  and/or 
adaptable  by  the  national  Model  Code 
Organizations  and  by  officials  who 
administer  building  codes  at  the  state 
and  local  level. 

6.  The  Standard  should  initially  be 
targeted  for  adoption  in  areas  of  highest 
radon  risk  potential. 

D.  Summary  of  Public  Participation 

On  February  1,  1989,  EPA  convened 
a  Standards  and  Codes  Work  Group 
consisting  of  over  45  representatives  of 
governmental  and  building  industry 
organizations.  This  Work  Group 
developed  the  outline  and  essential 
features  for  a  first  draft  of  the  proposed 
Model  Standard.  EPA  then  established  a 
cooperative  agreement  with  the  National 
Institute  of  Building  Sciences  (NIBS)  to 


provide  broadly  based  technical 
assistance  in  the  development  and 
review  of  the  specific  building 
standards  and  techniques.  The  NIBS 
Radon  Project  Committee  ultimately 
involved  over  90  representatives  of 
building  code  organizations,  state  and 
local  governmental  agencies,  and 
private  sector  companies.  This 
committee  met  five  times  to  review  and 
modify  the  draft  document  and 
provided  a  summary  report  which  was 
used  by  EPA  as  one  of  the  sources  in 
developing  the  model  building 
standards  fmd  techniques  outlined  in 
section  9.0.  The  NIBS  Report  is 
available  by  submitting  a  request  to:  The 
National  Institute  of  Building  Sciences, 
1201  L  Street,  NW,  suite  400, 
Washington,  DC  20005,  telephone  202/ 
289-7800.  Other  support  documents, 
including  the  "Analysis  of  Options  For 
EPA's  Model  Standards  For  Controlling 
Radon  in  New  Homes,"  July,  1992,  are 
available  through  EPA. 

III.  Over\'iew  of  Technical  Analysis 

A.  Radon  Reduction  Technology 

The  three  methods  for  controlling 
radon  levels  in  new  buildings  involve 
the  use  of  (1)  passive  systems,  (2)  active 
systems,  and  (3)  stack  effect  reduction 
systems. 

1.  A  passive  system  includes  use  of  all 
the  construction  techniques  that  create 
physical  barriers  to  radon  entry,  reduce 
the  forces  that  draw  radon  into  a 
building,  and  facilitate  post- 
construction  radon  removal  if  the 
barrier  techniques  prove  to  be 
inadequate.  A  "passive  system,"  as  used 
in  this  Standard,  includes  an  open  vent 
pipe  stack  that  carries  radon  from  the 
area  beneath  the  slab  or  from  under  the 
plastic  sheeting  covering  the  crawl 
space  floor  to  an  exit  point  above  the 
roof.  It  also  includes  roughed-in     " 
electrical  wiring  to  facilitate  future 
installation  of  both  a  fan  in  the  vent 
stack  and  a  system  failure  warning 
device,  if  radon  tests  indicate  that 
further  radon  reduction  is  necessary. 
The  natural  convective  flow  of  air 
upward  in  the  vent  pipe  draws  soil  gas 
containing  radon  from  beneath  the  slab 
and  vents  it  to  the  outside.  Limited 
research  has  demonstrated  that  passive 
systems  are  effective  in  reducing  indoor 
radon  concentrations  below  the  current 
EPA  action  level  in  the  large  majority  of 
homes  where  post-construction  radon 
levels  would  otherwise  have  been 
slightly  elevated.  EPA  believes  that 
radon  reductions  of  about  50  percent  are 
achievable  using  a  passive  system 
approach  alone.  In  those  cases  where 
the  radon  source  strength  in  the 
underlying  soil  is  greatly  elevated,  the 


performance  of  the  passive  stack  can 
easily  be  improved  by  adding  a  fan  to 
achieve  indoor  radon  levels  below 
EPA's  prescribed  guideline  of  4  pCi/L. 
The  cost  to  builders  of  installing  a 
passive  system,  as  described  above,  is  in 
the  range  of  $350  to  $500  per  house 
depending  on  its  design  and  size.  In 
cases  where  builders  use  passive  barrier 
techniques  for  controlling  moisture 
entry  and  for  energy  conservation,  use 
of  the  passive  radon  control  systems 
will  add  little,  if  any,  added 
construction  costs. 

2.  An  active  system  involves  use  of  all 
the  passive  control  techniques  described 
above  plus  installation  of  an  electric  fan 
in  the  vent  pipe  stack  and  a  system 
failure  warning  device.  The  active 
system  creates  a  positive  suction  on  the 
area  beneath  the  slab  or  under  the 
plastic  sheeting  covering  the  crawlspare 
fioor.  This  results  in  the  pressure  of  soil 
gas  containing  radon  beneath  the  slab  to 
be  lower  than  the  air  pressure  in  the 
home,  creating  a  positive  pressure 
barrier  to  radon  entry.  Because  of  the 
active  mechanical  ventilation  of  the  suV 
slab  space,  an  active  system  can  reduce 
indoor  radon  concentrations  to  their 
lowest  achievable  levels  and  is  effective 
even  in  the  presence  of  verj'  high  radon 
concentrations  in  the  underlying  soils. 
Based  on  limited  Agency  research, 
active  radon  control  systems  have 
reduced  radon  levels  to  below  2  pCi/L 
in  over  90  percent  of  new  homes.  Levels 
below  4  pCi/L  are  achieved  in  nearly  all 
new  homes.  The  cost  of  installing  the 
additional  components  of  an  active 
radon  control  system  (the  electric  fan 
and  system  failure  warning  device)  is 
about  $250.  The  total  cost  of  an  active 
system  is  therefore  in  the  range  of  $600 
to  $750.  These  costs  will  also  vary 
depending  on  the  design  and  size  of  the 
house.  As  in  the  passive  system,  costs 
applied  to  radon  control  may  be  lower 
in  areas  where  builders  are  already 
using  barrier  techniques  for  moisture 
control  and  energy  conservation.  There 
are  additional  aimual  costs  to 
homeowners  for  operating  and 
maintaining  active  radon  control 
systems.  EPA  estimates  these  costs  to  be 
in  the  range  of  $40  to  $75. 

3.  Slack  Effect  Reduction  involves 
installation  of  features  that  prevent  or 
reduce  the  fiow  of  warm  conditioned  air 
upward  and  out  of  the  building 
superstructure.  This  upward  movement 
of  air  actually  can  draw  soil  gas 
containing  radon  into  the  lower  levels  of 
a  building.  These  reduction  techniques 
include  such  methods  as  providing 
makeup  air  for  combustion  appliances, 
closing  air  passages  around  chimney 
flues  and  plumbing  chases,  and  sealing 
openings  around  attic  access  doors.  This 
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approach  is  not  in  itself  an  eff^ectjve 
method  for  achieving  significant 
reduction  in  indoor  radon  levels. 
However,  when  combined  with  the 
barrier  techniques  and  a  passive  or 
active  vent  stack  installation,  stack 
effect  reduction  techniques  can 
contribute  to  reducing  radon  entry. 
These  techniques  also  contribute  to  the 
fire  resistance  of  a  building  and  can 
reduce  beating  and  cooling  costs. 

B.  Radon  Potential  Map 

With  the  assistance  of  the  U.S. 
Geological  Survey  (USGS),  the  Agency 
has  developed  a  "Map  of  Radon  Zones" 
designed  to  help  state  and  local 
governments  target  certain  data 
collection  and  outreach  programs.  It  is 
also  designed  to  help  building  code 
officials  determine  areas  where 
adoption  of  radon-resistant  construction 
codes  may  be  advisable. 

1.  The  methodology  for  developing 
the  Agency's  Radon  Potential  Map 
involved  categorization  of  distinct 
geologic  provinces  based  on  indoor 
radon  measurements,  geology,  aerial 
radioactivity,  soil  parameters,  and  house 
foundation  types.  These  geologic 
provinces  were  then  overlayed  on 
county  maps  and  each  county  was 
assigned  to  a  Zone  based  on  the  geologic 
province  that  is  predominant  in  that 
county.  Counties  located  within  a 
geologic  province  that  had  predicted 
average  indoor  radon  screening  levels 
greater  than  4  pCi/L  were  assigned  to 
Zone  1.  Counties  with  predicted  average 
screening  levels  between  2  and  4  pQ/ 
L  were  assigned  to  Zone  2.  and  counties 
below  an  average  of  2  pCi/L  were 
assigned  to  Zone  3. 

2.  The  Agency  considered  a  number 
of  approaches  for  applying  the  Model 
Construction  Standards  in  the  different 
radon  potential  Zones.  The  basic 
approaches  examined  included: 
Apphcatlon  of  active  systems 
nationwide  or  only  In  Zone  1. 
application  of  passive  systems 
nationwide  or  only  in  Zone  1,  and 
application  of  some  mixture  of  passive 
and  active  systems  in  TLonei  1  and  2. 

3.  EPA  expects  to  publish  the  Radon 
Potential  Map  in  the  Spring  of  1993. 
Copies  of  the  draft  map  are  now 
available  from  EPA  headquarters 
(contact  Sharon  White,  202-233-9457). 
Copies  of  the  final  map  will  be  available 
from  state  radon  program  offices.  EPA 
headquarters,  and  EPA  Regional  offices. 

C.  Cost-Benefit  Considerations 

Each  of  the  approaches  for  applying 
the  Model  Standards  was  analyzed  in  a 
study  titled,  "Analysis  of  Options  For 
EPA's  Model  Standards  For  Controlling 
Radon  in  New  Homes,"  July,  1992, 


hereafter  referred  to  as  the  Cost  Benefit 
Analysis  (CBA).  The  CBA  compared  the 
costs  of  installing  and  operating  the 
recommended  radon  control  systems 
with  the  benefits  in  risk  reduction  and 
energy  conservation.  This  evaluation 
was  done  for  each  of  the  alternative 
approaches  described  in  section  B2 
above. 

Consistent  with  common  EPA 
practices  for  estimating  annual  risk 
reductions  from  cancer-causing 
pollutants,  EPA  estimated  the  total 
number  of  hves  saved  in  the  population 
that  will  occupy  new  radon-resistant 
homes  built  over  the  time  of  the  analysis 
(74  years)  and  then  converted  that  total 
estimate  into  an  average  of  lives  saved 
jaer  year.  Such  an  approach  to  the 
analysis  allows  consistent  comparison 
of  the  cost-efTectiveness  of  the  new 
construction  standards  with  EPA's 
pollution  control  decisions  in  other 
programs. 

It  should  be  noted  that  many  of  the 
construction  standards  and  techniques 
recommended  in  this  document  are 
included  in  current  National  Building 
Codes,  the  National  Energy  Code,  or  in 
ASHRAE  Standards  as  techniques  for 
reducing  water  infiltration  or  energy 
loss,  or  for  maintaining  acceptable 
indoor  air  quality.  Applying  these 
standard  techniques  as  a  means  to 
control  the  levels  of  indoor  radon 
simply  adds  a  complementary  function 
that  does  not  conflict  with  the  objectives 
of  other  indoor  air  quality  programs 
within  EPA.  In  addition,  applying  the 
recommended  radon  barrier  and  stack 
effect  reduction  techniques  will  result 
in  significant  long-term  energy  savings. 

The  provision  of  radon  control 
systems  involves  cost  considerations  for 
both  homebuilders  and  homebuyers.  In 
the  passive  approach  to  radon  control, 
there  are  no  homeowner  costs 
associated  with  operation  and 
maintenance  of  a  vent  fan.  The  result  is 
long-term  radon  risk  reduction  at  a 
small  initial  cost  which  later  results  in 
savings  due  to  improved  energy 
efficiency.  In  fact,  the  analysis 
concludes  that  there  are  savings  that 
accrue  for  each  life  saved  when  the 
passive  approach  is  used,  due  to  the 
added  benefit  of  energy  efficiency. 

rv.  Recommended  Model  .Standard  and 
Implementation  Approach 

A.  Recommended  Standard 

The  proposed  Model  Standard 
includes  a  codified  presentation  of 
construction  methods  and 
recommended  procedures  for  their 
application.  The  Standard  also  includes 
scope  and  limitations  sections,  a  Usting 
of  pertinent  reference  docimfients  and 


terminology,  a  discussion  of  the 
principles  for  radon-resistant 
construction,  and  a  summary  of  the 
construction  techniques  as  applied  to 
basement,  slab-on-grade,  ana 
crawlspace  foundations.  The 
recommended  construction  method  and 
recommended  procedures  for  its 
application  are  contained  in  sections  7.0 
and  8.0,  and  the  specific  construction 
techniques  are  listed  in  section  9.0. 
Model  Code  organizations,  states,  and 
local  jurisdictions  are  encouraged  to 
adopt  those  portions  of  the  final  Model 
Standard  that  are  appropriate  for  their 
building  code  needs. 

B.  Implementation  Approach 

1.  EPA  considered  five  approaches  for 
implementing  the  Model  Standards  and 
Techniques.  These  include:  (1)  Active 
systems  in  Zones  1  and  2,  (2)  active 
systems  in  Zone  1  only,  (3)  passive 
systems  in  Zones  1  and  2,  (4)  passive 
systems  in  Zone  1  only,  and  (5)  a 
combination  of  active  systems  in  Zone 
1  and  passive  systems  in  Zone  2,  plus 
a  requirement  to  test  and  fix  homes 
above  the  action  level  in  Zone  2.  Based 
on  its  analysis.  EPA  is  proposing  option 
(4).  EPA  believes  that  tne  use  of  passive 
radon  control  systems  in  areas  of  high 
radon  potential  (Zone  1).  and  the 
activation  of  those  systems  if 
necessitated  by  follow-up  testing,  is  the 
best  approach  to  achieving  both 
significant  radon  risk  reduction  and 
cost-effectiveness  in  construction  of 
new  homes.  EPA  believes  that  this 
approach  best  accompUshes  the  goals 
identified  by  the  Agency  in  Section  n.C 
Other  approaches  and  their  associated 
costs  and  benefits  are  explained  in 
detail  in  the  CBA. 

The  proposed  Standards  and 
Techniques  meet  the  requirements 
established  by  Congress  in  the  Indoor 
Radon  Abatement  Act  EPA  worked  to 
develop  the  Standard  in  cooperation 
with  the  National  Institute  of  Building 
Sciences  (NIBS),  a  Standards  and  Codes 
Workgroup,  individual  homebuilders. 
and  the  National  Association  of  Home 
Builders  (NAHB),  and  will  work  to  have 
the  Standard  adopted  by  the  National 
Model  Code  organizations,  states,  and 
local  jurisdictions. 

EPA  believes  that  the  implementation 
approach  selected  will  result  in 
significant  risk  reduction  to  the  buyers 
of  newly  constructed  homes  since  about 
145,000  of  the  one  million  new  homes 
built  each  year  are  in  Zone  1.  By 
applying  the  recommended  approach,  it 
is  estimated  that  ultimately  about  16 
lung  cancer  deaths  could  be  averted 
annually.  In  addition,  as  the  Model 
Standard  is  adopted  across  the  United 
States,  the  growing  number  of  new 
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houses  equipped  with  radon-resistant 
features  will  result  in  a  cumulative 
increase  in  the  number  of  lives  saved 
each  year.  For  example,  after  the  first 
five-year  period  of  fully  implementing 
the  Standard,  the  Agency  estimates  that, 
statistically,  over  200  lives  ultimately 
will  be  saved.  (The  methodology  for 
calculating  lives  saved  is  included  in 
section  5  of  the  CBA.) 

These  estimates  are  based  only  on  the 
risk  reduction  achieved  by  the  use  of 
passive  radon  control  systems  in  Zone 
1.  If  all  the  new  homes  built  in  Zone  1 
with  passive  radon-resistant  features  are 
tested  for  radon,  and  passive  systems 
activated  when  elevated  radon  levels  are 
still  present,  an  estimated  3  to  4 
additional  lives  would  be  saved 
annually.  To  achieve  maximum  risk 
reduction,  all  new  homes  in  all  areas 
should  be  tested. 

The  recommended  construction 
techniques  are  technologically  feasible 
and  can  be  readily  implemented  by 
builders  in  the  field.  Agency  research 
has  demonstrated  the  effectiveness  of 
the  techniques,  and  they  involve  the  use 
of  standard  contraction  practices  and 
materials  readily  available  to  builders  in 
allgeographical  areas. 

The  provisions  of  the  Standard  and 
the  recommended  implementation 
program  are  cost-effective  to  both 
homebuilders  and  homebuyers.  EPA 
believes  this  approach  to  controlling 
radon  in  new  construction  provides  a 
balance  between  radon  risk  reduction 
and  the  cost  to  both  homebuilders  and 
homebuyers.  The  cost  to  builders  to 
install  a  passive  system  is  $350  to  $500 
per  house.  Even  at  the  higher  end  of  this 
range,  a  very  favorable  cost-benefit 
relationship  results  when  these  costs  are 
compared  to  lung  cancer  deaths  that 
may  ultimately  be  averted.  Due  to  the 
long-term  energy  savings  achieved  by 
using  the  recommended  radon 
reduction  techniques,  the  16  lung 
cancer  deaths  ultimately  averted  yearly 
would  be  at  a  savings  of  about  $440,000 
per  life  saved. 

With  passive  systems,  there  are  no 
system  operation  costs  to  the 
homebuyer.  However,  if  a  home  is 
tested,  elevated  levels  of  radon  are 
found,  and  lower  radon  levels  are 
desired,  the  passive  system  can  be  made 
significantly  more  effective  in  reducing 
radon  levels  by  the  addition  of  an 
electric  fen.  The  installation  of  the  fan 
and  a  system  failure  warning  device 
would  cost  approximately  $250  and  the 
yearly  operation  costs  of  the  system  to 
the  homebuyer  would  be  about  $40  to 
$75. 

Building  radon-resistant  features  into 
a  new  home  during  construction  is 
extremely  cost  effective.  It  should  be 


noted  that  the  cost  of  reducing  high 
radon  levels  in  existing  homes  that  do 
not  contain  these  construction  features 
can  ranee  from  $800  to  $2,500. 

Finally,  EPA  believes  the  Standard 
can  be  readily  adopted  by  the  National 
Model  Code  organizations,  states,  and 
local  jurisdictions  that  want  to  address 
the  radon  problem.  The  Agency  has 
developed  the  Model  Standard  with  a 
format  and  content  that  will  assist  in  its 
adoption  by  the  Model  Code 
organizations.  The  Agency  anticipates 
increasing  support  for  this  adoption 
from  the  building  industr>'.  Indeed,  the 
National  Association  of  Home  Builders 
passed  a  resolution  in  January,  1992  that 
is  supportive  of  the  targeted  approach 
taken  in  this  proposed  Model  Standard. 
The  expected  acceptance  and  use  of  the 
Standard  by  builders  will  also 
contribute  to  its  timely  adoption  by  the 
National  Model  Code  organizations  and 
in  the  building  codes  and  regulations  of 
state  and  local  jurisdictions. 

2.  Each  of  the  other  implementation 
options  addressed  in  the  Cost-Benefit 
i^alysis  offer  certain  advantages  and 
disadvantages.  Active  radon  control 
systems  applied  in  both  Zones  1  and  2 
would  resuli  in  greater  risk  reduction. 
However,  these  systems  would  provide 
limited  benefits  in  the  large  number  of 
new  homes  that  would  be  below  4  pCi/ 
L  without  any  radon-resistant  features 
installed.  If  targeted  only  to  Zone  1, 
active  systems  would  still  be 
unnecessary  in  a  large  percentage  of 
new  homes.  At  this  time,  ttie  Agency 
believes  that  the  installation,  operation, 
and  maintenance  costs  of  active  systems 
outweigh  the  benefit  of  the  greater  risk 
reduction  achieved  by  these  systems. 
Similarly,  the  costs  of  installing  passive 
radon  control  systems  throughout  Zones 
1  and  2  were  considered  by  the  Agency 
to  be  too  great  because  of  the  large 
number  of  homes  that  would  receive  no 
benefit  in  terms  of  radon  risk  reduction. 
EPA  also  concluded  that  a  "mixed 
approach"  (active  systems  in  Zone  1; 
passive  systems  in  Zone  2)  was  also  not 
as  cost  effective  as  the  recommended 
approach.  Further  explanation  of  the 
data  leading  to  these  conclusions  is 
contained  in  the  CBA.  The  CBA  is 
available  through  the  EPA  contact  listed 
at  the  beginning  of  this  Notice. 

V.  Significant  Issues 

During  development  of  the  Model    • 
Standards,  a  number  of  significant 
issues  were  raised  that  warrant  special 
consideration.  Comments  are 
specifically  solicited  on  all  of  these 
issues. 

The  first  relates  to  the  effectiveness  of 
passive  systems  in  achieving  average 
annual  indoor  radon  levels  below  4  pCi/ 


L  when  applied  in  areas  of  high  radon 
potential.  For  example,  passive  systems 
may  be  affected  by  climatic  conditions. 
Although  data  available  to  the  Agency 
indicates  that  passive  systems  will 
result  in  reductions  of  indoor  radon 
levels,  respondents  are  encouraged  to 
provide  any  information  that  would 
serve  to  further  quantify  the 
effectiveness  of  passive  systems  in 
different  house  designs  and  in  different 
geographical  and  climatic  areas. 

Tne  second  issue  relates  to  questions 
concerning  "stack  effect"  reduction 
techniques,  the  degree  to  which  they 
contribute  to  radon  reduction,  and  their 
contribution  to  building  safety  and 
energy  conservation.  Although  widely 
used  by  many  builders  to  enhance 
energy  conservation,  it  is  acknowledged 
that  there  are  different  views  on  the 
effectiveness  of  those  techniques  in 
reducing  indoor  radon  levels.  Some 
research  has  been  done  to  quantify  the 
specific  impact  of  individual  stack  effect 
reduction  techniques  on  radon  entry. 
The  Agency  chose  to  include  these 
techniques  as  a  prescriptive  requirement 
in  the  recommended  construction 
method  because  the  prelim.inary 
research  indicates  they  do  contribute  to 
reducing  radon  entry,  as  well  as 
producing  significant  energy  savings 
and  increased  fire  resistance.  EPA 
welcomes  any  information  on  this  topic. 

A  third  issue  relates  to  the  degree  tnat 
radon  measurements  made  in  a  new 
heme  prior  to  occupancy  will  represent 
actual  exposure  of  future  occupants  to 
radon.  The  Agency  believes  that  all  new 
homes  should  be  tested,  but  a  concern 
has  been  raised  as  to  whether  a 
measurement  in  a  newly  constructed 
unoccupied  house  can  be  used  to 
reliably  indicate  the  potential  for 
elevated  post-occupancy  radon  levels. 
For  example,  can  the  house  be  closed 
and  the  heating  and  cooling  systems 
operated  imder  normal  conditions  for  a 
minimum  of  12  hours  prior  to  and 
during  the  radon  test  period?  The 
Agency  specifically  solicits  any 
information  or  quantitative  analyses 
related  to  conditions  existing  in  a  newly 
constructed  home  versus  an  existing 
home  that  would  influence  radon  levels. 

A  fourth  issue  concerns  the  need  to 
ensure  that  new  homes  are  tested  for 
radon,  especially  homes  with  passive 
radon  control  systems  in  Zone  1,  where, 
if  high  radon  levels  are  found,  greater 
risk  reduction  can  be  achieved  by 
activation  of  the  system.  The  Agency 
solicits  information  on  methods  that 
have  been  successful  in  increasing 
testing  of  new  homes  for  radon. 

A  fifth  issue  relates  to  areas  of  very 
low  radon  potential  where  jurisdictions 
may  not  believe  it  advisable  to  adopt 
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any  radon-resistant  construction 
techniques  or  radon  test  requirements  in 
tJieir  building  codes.  As  a  result,  a  small 
number  of  homes  in  these  areas  may 
have  undetected  elevated  radon  levels. 
EPA  solicits  suggestions  on  how  to 
address  this  problem. 

A  final  issue  concerns  the  approaches 
that  may  be  taken  to  achieve  early 
adoption  of  the  Model  Standards  by 
National  Code  Organizations  and  by 
local  jurisdictions.  In  some 
jurisdictions,  adoption  has  been 
facilitated  by  including  language  in  the 
codes  or  regulations  that  absolves 
builders  and  building  officials  from 
liability  if  the  required  new 
construction  standards  and  techniques 
are  applied  as  dictated  by  such  codes  or 
regulations.  EPA  is  es{>ecially  interested 
in  comments  on  that  approach  and  in 
examples  of  other  successful  attempts  to 
have  model  standards  relating  to 
environmental  issues  adopted  by 
National  Model  Code  Organizations  or 
local  jurisdictions. 

While  EPA  requests  comments  on  the 
entire  document,  the  Agency  has 
particular  interest  in  comments  relating 
to  these  issues.  Respondents  to  this 
notice  are  also  encouraged  to  provide 
comments  on  the  overall  energy  impact 
of  applying  the  model  construction 
standards. 

Following  public  review  and 
comment  on  this  proposed  Standard, 
EPA  will  develop  a  Final  Model 
Standard  which  will  be  published  in  the 
Federal  Register. 
Robert  D.  Brenner. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

Model  Standards  and  Techniques  for 
Control  of  Radon  in  New  Buildings 

1.0    Scope 

1.0.1    This  document  contains  model 
building  standards  and  techniques 
applicabie  to  controlling  radon  levels  in 
new  construction  intended  for  human 
occupancy,  as  defined  by  the  respective 
Model  Code  Organizations. 

1.0.2    The  model  building  standards 
and  techniques  are  also  applicable  to 
additions  made  to  the  foundations  of 
existing  buildings  intended  for  human 
occupancy  or  when  modifications  are 
made  to  the  blower  capacity  or  ducting 
of  the  central  air  handling  systems  of 
existing  buildings. 

1.0.3    This  document  is  not  intended 
to  be  a  building  code  nor  to  be  adopted 
verbatim  as  a  referenced  standard. 

1.0.4    It  is  intended  that  the  building 
standards  and  techniques  contained  in 
section  9.0  of  this  document,  the 
construction  method  in  section  7.0,  and 
the  recommended  procedures  for 


applying  the  standards  and  construction 
method  in  section  8.0,  serve  as  a  model 
for  use  by  the  Model  Code 
Organizations  and  authorities  within 
states  or  other  jurisdictions  that  are 
responsible  for  regulating  building 
construction  as  they  develop  and  adopt 
building  codes,  appendixes  to  codes,  or 
standards  and  implementing  regulations 
specifically  applicable  to  their  unique 
local  or  regional  radon  control 
requirements. 

1.0.5    The  preferential  grant 
assistance  authorized  in  section  306  (d) 
of  the  Indoor  Radon  Abatement  Act  of 
1988  (TCSA.  15  U.S.C.  2666)  will  be 
applied  for  states  where  appropriate 
authorities  who  regulate  building 
construction  are  taking  action  to  adopt 
radon-resistant  standards  in  their 
building  codes. 

1.0.6    Model  building  standards  and 
techniques  contained  in  this  document 
are  not  intended  to  supersede  any 
radon-resistant  construction  standards, 
codes  or  regulations  previously  adopted 
by  local  jurisdictions  and  authorities. 
However,  jurisdictions  and  authorities 
are  encouraged  to  review  their  current 
building  standards,  codes  and/or 
regulations  and  their  unique  local  or 
regional  radon  control  requirements, 
and  consider  modifications,  if 
necessary. 

1.0.7    This  document  will  be  updated 
and  revised  as  ongoing  and  future 
research  programs  suggest  revisions  of 
standards,  identify  ways  to  improve  the 
model  construction  techniques,  or  when 
newly  tested  products  or  techniques 
prove  to  be  equivalent  to  or  more 
effective  in  radon  control.  Updates  and 
revisions  to  the  model  building 
standards  and  techniques  contained  in 
section  9.0  will  undergo  an  appropriate 
peer  review. 

1.0.8    EPA  is  committed  to 
continuing  evaluation  of  the 
effectiveness  of  the  standards  and 
techniques  contained  in  section  9.0  and 
to  research  programs  that  may  identify 
other  more  effective  and  efficient 
methods. 

2.0    Limitations 

2.0.1    When  a  combination  of  most  of 
the  model  building  standards  and 
techniques  listed  under  section  9.0  have 
been  used  to  mitigate  elevated  radon 
concentrations  in  existing  one-  and  two- 
family  residential  buildings,  the  radon 
levels  in  almost  95  percent  of  these 
buildings  have  been  reduced  to  below  4 
pCi/L.  Levels  below  2  pCi/L  have  been 
achieved  in  75  to  80  percent  of  the 
homes  mitigated.  Current  research  also 
shows  that  when  these  standards  and 
techniques  have  been  applied  during 
construction  of  new  homes,  almost  all  of 


the  homes  are  below  4  pCi/L,  and  levels 
below  2  pCi/L  have  been  achieved  in 
over  90  percent  of  these  homes. 
Preliminary  research  indicates  that  the 
same,  or  substantially  similar,  building 
standards  and  techniques  can  be 
applied  successfully  in  mitigating  radon 
problems  in  some  existing 
nonresidential  buildings.  However,  their 
effectiveness  when  applied  during 
construction  of  new  nonresidential 
buildings  has  not  yet  been  fully 
demonstrated.  Therefore,  it  is 
recommended  that,  pending  further 
research,  these  building  standards  and 
techniques  not  be  used  at  this  time  as 
a  basis  for  changing  the  specific  sections 
of  building  codes  that  cover 
nonresidential  construction. 

2.0.2    Although  radon  levels  below  4 
pCi/L  have  been  demonstrated  in  all 
types  of  buildings  by  using  these  model 
building  standards  and  techniques, 
specific  indoor  radon  levels  for  any 
given  building  cannot  be  predicted  due 
to  different  site  and  environmental 
conditions,  building  design, 
construction  practices  and  variations  in 
the  operation  of  buildings. 

2.0.3    These  model  building 
standards  and  techniques  are  not  to  be 
construed  as  the  only  acceptable 
methods  for  controlling  radon  levels, 
and  are  not  intended  to  preempt, 
preclude,  or  restrict  the  application  of 
alternative  materials,  systems,  and 
construction  practices  approved  by 
building  officials  under  procedures 
prescribed  in  existing  building  codes. 

2.0.4    Elevated  indoor  radon  levels 
caused  by  emanation  of  radon  from 
water  is  of  concern,  particularly  in  areas 
where  there  is  a  history  of  groundwater 
with  high  radon  content.  This  document 
does  not  include  model  construction 
standards  or  techniques  for  reducing 
elevated  levels  of  indoor  redon  that  may 
be  caused  by  the  presence  of  high  levels 
of  radon  in  water  supplies.  To  address 
this  potential  health  risk,  EPA's  Office 
of  Ground  Water  and  Drinking  Water  is 
currently  developing  a  proposed 
standard  that  will  regulate  radon  levels 
in  public  water  supplies.  That  standard 
will  not,  however,  be  applicable  to 
water  wells  serving  fewer  than  25 
persons  or  fewer  than  15  service 
connections.  Therefore,  EPA  has 
developed  a  suggested  approach  (see 
paragraph  8.3.3)  that  slate  or  local 
jurisdictions  should  consider  as  they 
develop  regulations  concerning  private 
wells.  EPA  is  continuing  to  evaluate  the 
issue  of  radon  occurrence  in  private 
wells  and  the  economic  impacts  of 
testing  and  remediation  of  wells  with 
elevated  radon  levels. 

2.0.5    The  Indoor  Radon  Abatement 
Act  of  1988  (Title  HI  of  TSCA) 
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establishes  a  long-term  national  goal  of 
achieving  radon  levels  inside  buildings 
that  are  no  higher  than  those  found  in 
ambient  air  outside  of  buildings.  While 
technological,  physical,  and  financial 
limitations  may  currently  preclude 
attaining  this  goal,  the  underlying 
objective  of  this  document  is  to  move 
toward  achieving  the  lowest 
technologically  achievable  and  most 
cost  effective  levels  of  indoor  radon  in 
new  buildings. 

2.0.6    While  it  is  not  currently 
possible  to  make  a  precise  prediction  of 
indoor  radon  potential  for  a  specific 
building  site,  a  general  assessment,  on  a 
statewide,  county,  or  grouping  of 
counties  basis,  can  be  made  by  referring 
to  EIPA's  Radon  Potential  Majjs  and 
other  locally  available  data.  It  should  be 
noted  that  some  radon  potential  exists 
in  all  areas.  However,  EPA  recognizes 
that  based  on  available  data,  there  is  a 
lower  potential  for  elevated  indoor 
radon  levels  in  some  states  and  portions 
of  some  states,  and  that  adoption  of 
building  codes  for  the  prevention  of 
radon  in  new  construction  may  not  be 
justified  in  these  areas  at  this  time. 
There  is  language  in  paragraph  8.2.3  of 
the  Model  Standards  recommending 
that  jurisdictions  in  these  areas  review 
all  available  data  on  local  indoor  radon 
measurements,  geology,  soil  parameters, 
and  housing  characteristics  as  they 
consider  whether  adoption  of  new  codes 
is  appropriate. 

3.0    Reference  Documents 

References  are  made  to  the  following 
publications  throughout  the  document. 
Some  of  the  references  do  not 
specifically  address  radon.  They  are 
listed  here  only  as  relevant  sources  of 
additional  information  on  building 
design,  construction  techniques,  and 
good  building  practices  that  should  be 
considered  as  part  of  a  general  radon 
reduction  strategy. 

"Building  Foundation  Design  Handbook," 

ORNL/SUB/86-72143/1.  May  19«8. 
"Building  Radon  Resistant  Foundations — A 

Design  Handbook."  NCMA.  1989. 
"Council  of  American  Building  Officials 

(CABO)  Model  Energy  Code.  1992. 
"Design  and  Construction  of  Post-Tensioned 

Slabs  on  Ground,"  Post  Tensioning 

Institute  Manual. 
"Energy  Efficient  Design  of  New  Buildings 

Except  Low-Rise  Residential  Buildings," 

ASHRAE  Standard  90.1-1989. 
"Energy  Efficient  Design  of  New  Low-Rise 

Residential  Buildings."  Draft  ASHRAE 

Standard  90.2  (Under  public  review). 
"EPA  Homebuyer's  and  Seller's  Guide  to 

Radon",  (Expect  publication  in  Spring, 

1993.) 
"Guide  to  Residential  Cast-in-Place  Concrete 

Construction,"  AQ  332R. 


"Indoor  Radon  and  Radon  Decay  Product 

Measiuvment  Device  Protocols."  EPA 

402-R-92-004,  July,  1992. 
"Protocols  For  Radon  and  Radon  Decay 

Product  Measurements  in  Homes."  EPA 

402-R-92-OO3.  Spring  1992. 
"Permanent  Wood  Foundation  System — 

Basic  Requirements,  NFPA  Technical 

Report  No.  7." 
"Radon  Control  Options  for  the  Design  and 

Construction  of  New  Low-Rise 

Residential  Buildings,"  ASTM  Standard 

Guide,  E1465-92. 
"Radon  Handbook  for  the  Building 

Industry,"  NAHB-NRC.  1989. 
"USEPA  Radon  Potential  Maps,"  (Pending 

Publication). 
"Radon  Reduction  in  New  Construction,  An 

Interim  Guide."  OPA-87-009.  August 

1987. 
"Radon  Reduction  in  Wood  Floor  and  Wood 

Foundation  Systems."  NFPA,  1988. 
"Radon  Resistant  Construction  Techniques 

for  New  Residential  Construction. 

Technical  Guidance."  EPA/625/2-91/ 

032.  February  1991. 
"Radon-Resistant  Residential  New 

Construction."  EPA/600/8-88/087,  July 

1988. 
"Guide  for  Concrete  Floor  and  Slab 

Construction."  AQ  302.1R-89. 
"Ventilation  for  Acceptable  Indoor  Air 

Quality."  ASHRAE  62-1989. 

4 . 0    Description  of  Terms 

For  this  document,  certain  terms  are 
defined  in  this  section.  Terms  not 
defined  herein  should  have  their 
ordinary  meaning  within  the  context  of 
their  use.  Ordinary  meaning  is  as 
defined  in  "Webster's  Ninth  New 
Collegiate  Dictionary." 
Air  Passages:  Openings  through  or 
within  walls,  through  floors  and 
ceilings,  and  around  chimney  flues 
and  plumbing  chases,  that  permit  air 
to  move  out  of  the  conditioned  spaces 
of  the  building. 
Combination  Foundations:  Buildings 
constructed  with  more  than  one 
foundation  type;  e.g.,  basement/ 
crawlspace  or  basement/slab-on-" 
grade. 
r>ra/n  Tile  Loop:  A  continuous  length  of 
drain  tile  or  perforated  pipe  extending 
around  all  or  part  of  the  internal  or 
external  perimeter  of  a  basement  or 
crawlspace  footing. 
Governmental:  State  or  local 
organizations/agencies  responsible  for 
building  code  enforcement. 
Mechanically  Ventilated  Crawlspace 
System:  A  system  designed  to  achieve 
higher  air  pressure  in  the  crawlspace 
relative  to  air  pressure  beneath  the 
soil-gas-retarder  by  use  of  a  fan. 
pC//L:  The  abbreviation  for  "pico  Curies 
per  liter"  which  is  used  as  a  radiation 
unit  of  measure  for  radon.  The  prefix 
"pico"  means  a  multiplication  factor 
of  1  trillionth.  A  Curie  is  a  commonly 
used  measurement  of  radioactivity. 


Soil  Gas:  The  gas  present  in  soil  which 
may  contain  radon. 

Soil-Gas-Betarder:  A  continuous 
membrane  or  other  comparable 
material  used  to  retard  the  flow  of  soil 
gases  into  a  building. 

Stack  Effect:  The  overall  upward . 
movement  of  air  inside  a  building  that 
results  from  heated  air  rising  and 
escaping  through  openings  in  the 
building  superstructure,  thus  causing 
an  indoor  pressure  level  lower  than 
that  in  the  soil  gas  beneath  or 
surrounding  the  building  foundation. 

Sub-Slab  Depressurization  System 
(Active):  A  system  designed  to 
achieve  lower  sub-slab  air  pressure 
relative  to  indoor  air  pressure  by  use 
of  a  fan-powered  vent  drawing  air 
from  beneath  the  slab. 

Sub-Slab  Depressurization  System 
(Passive):  A  system  designed  to 
achieve  lower  sub-slab  air  pressure 
relative  to  indoor  air  pressure  by  use 
of  a  vent  pipe  routed  through  the 
conditioned  space  of  a  building  and 
connecting  the  sub-slab  area  with 
outdoor  air,  thereby  relying  solely  on 
the  convective  flow  of  air  upward  in 
the  vent  to  draw  air  from  beneath  the 
slab. 

Sub-Slab  Pressurization  System:  A 
system  designed  to  achieve  higher 
sub-slab  air  pressure  relative  to  indoor 
air  pressure  by  use  of  a  fan-powered 
vent  forcing  air  into  the  area  beneath 
a  slab. 

Sub-Membrane  Depressurization 
System:  A  system  designed  to  achieve 
lower  sub-membrane  air  pressure 
relative  to  crawlspace  air  pressure  by 
use  of  a  fan-powered  vent  drawing  air 
from  under  the  soil-gas-retarder 
membrane. 

5.0    Principles  for  Construction  of 
Radon-Resistant  Buildings 

5.1  The  following  principles  for 
construction  of  radon-resistant 
residential  buildings  underlie  the 
specific  model  standards  and 
techniques  set  forth  in  section  9.0. 

5.1.1  Buildings  should  be  designed 
and  constructed  to  minimize  the 
entrance  of  soil  gas  into  the  living  space. 

5.1.2  Buildings  should  be  designed 
and  constructed  with  features  that  will 
facilitate  post-construction  radon 
removal  or  further  reduction  of  radon 
entry  if  installed  prevention  techniques 
prove  to  be  inadequate. 

5.2  As  noted  in  the  limitations 
section  (paragraph  2.0.1),  construction 
standards  and  techniques  specifically 
applicable  to  new  nonresidential 
buildings  (including  high-rise 
residential  buildings),  have  not  yet  been 
fully  demonstrated.  Accordingly,  the 
specific  standards  and  techniques  set 


forth  in  section  9.0  should  not,  at  this 
time,  be  considered  applicable  to  such 
buildings.  There  are,  however,  several 
general  conclusions  that  may  be  drawn 
from  the  limited  mitigation  experience 
available  on  large  nonresidential 
construction.  These  conclusions  are 
summarized  below  to  provide  some 
initial  factors  for  consideration  by 
builders  of  nonresidential  buildings. 

5.2.1  HVAC  systems  should  be 
carefully  designed,  installed  and 
operated  to  avoid  depressurization  of 
basements  and  other  areas  in  contact 
with  the  soil. 

5.2.2  As  a  minimum,  use  of  a  coarse 
gravel  or  other  permeable  base  material 
benea^  slabs,  and  effective  sealing  of 
expansion  joints  and  penetrations  in 
foundations  below  the  ground  surface 
will  facilitate  post-construction 
installation  of  a  sub-slab 
depressurization  system,  if  necessary. 

5.2.3  Limited  mitigation  experience 
has  shown  that  some  of  the  same  radon 
reduction  systems  and  techniques  used 
in  residential  buildings  can  be  scaled  up 
in  size,  number,  or  performance  to 
effectiyely  reduce  radon  in  larger 
buildiiigs. 
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6.0  Summary  of  the  Model  Building 
Standards  and  Techniques 

The  model  building  standards  and 
techniques  listed  in  section  9.0  are 
designed  primarily  for  control  of  radon 
in  new  one-  and  two-family  dwellings 
and  other  residential  buildings  three 
stories  or  less  in  height. 

6.1  Basement  and  Slab-on-Grade 
Foundations 

The  model  building  standards  and 
techniques  for  radon  control  in  new 
buildings  constructed  on  basement  and 
slab-on-grade  foundations  include  a 
layer  of  permeable  sub-slab  material,  the 
sealing  of  joints,  cracks,  and  other 
penetrations  of  slabs,  floor  assemblies, 
and  foundation  walls  below  or  in 
contact  with  the  ground  surface, 
providing  a  soil-gas-retarder  under 
floors  and  installing  either  an  active  or 
passive  sub-slab  depressurization 
system  (SSD).  Additional  radon 
reduction  techniques  are  prescribed  to 
reduce  radon  entry  caused  by  the  heat 
induced  "stack  effect."  These  include 
the  closing  of  air  passages  (also  called 
thermal  by-passes),  providing  makeup 
air  from  outside  for  combustion  and 
exhaust  devices,  and  installing  energy 
conservation  features  that  reduce 
nonrequired  airflow  out  of  the  building 
superstructure. 

6.2    Crawlspace  Foundations 

The  model  building  standards  and 
techniques  for  radon  control  in  new 


buildings  constructed  on  crawlspace 
foundations  include  those  systems  that 
actively  or  passively  vent  the 
crawlspace  to  the  outside  air.  that  divert 
radon  before  entry  into  the  crawlspace, 
and  that  reduce  radon  entry  into 
normally  occupied  spaces  of  the 
building  through  floor  openings  and 
ductwork. 

6.3    Combination  Foundations 

Radon  control  in  new  buildings 
constructed  on  a  combination  of 
basement,  slab-on-grade  or  crawlspace 
foundations  is  achieved  by  applying  the 
appropriate  construction  techniques  to 
the  different  foundation  segments  of  the 
building.  While  each  foundation  type 
should  be  constructed  using  the  relevant 
portions  of  these  model  building 
standards  and  techniques,  special 
consideration  must  be  given  to  the 
points  at  which  different  foundation 
types  join,  since  additional  soil-gas 
entry  routes  exist  in  such  locations. 

7.0    Construction  Methods 

The  model  construction  standards 
and  techniques  described  in  Section  9.Q 
have  proved  to  be  effective  in  reducing 
indoor  radon  levels  when  used  to 
mitigate  radon  problems  in  existing        " 
homes  and  when  applied  in  the 
construction  of  new  homes.  In  most 
instances,  combinations  of  two  or  more 
of  these  standards  and  techniques  have 
been  applied  to  achieve  desired 
reductions  in  radon  levels.  Because  of 
the  success  achieved  in  reducing  radon 
levels  by  applying  these  multiple, 
interdependent  techniques,  limited  data 
has  been  collected  on  the  singular 
contribution  to  radon  reduction  made 
by  any  one  of  the  construction  standards 
or  techniques.  Accordingly,  there  has 
been  no  attempt  to  classify  or  prioritize 
the  individual  standards  and  techniques 
as  to  their  specific  contribution  to  radon 
reduction.  It  is  believed  that  use  of  all 
the  standards  and  techniques  (both 
passive  and  active)  will  produce  the 
lowest  achievable  levels  of  indoor  radon 
in  new  hom.es  (levels  below  2  pCi/L 
have  been  achieved  in  over  90  percent 
of  new  homes).  It  is  also  believed  that 
use  of  only  selected  (passive)  standards 
and  techniques  will  produce  indoor 
radon  levels  below  the  current  EPA 
action  level  guideline  of  4  pCi/L  in  most 
new  homes,  even  in  areas  of  high  radon 
potential. 

7.1    It  is  recommended  that  all  the 
passive  standards  and  techniques  listed 
in  section  9.0  (including  a  roughed-in 
passive  radon  control  system)  be  used  in 
areas  of  high  radon  potential,  as  defined 
in  EPA's  Radon  Potential  Map.  Based  on 
more  detailed  analysis  of  locally 
available  data,  jurisdictions  may  choose 


to  apply  more  or  less  restrictive 
construction  requirements  within 
designated  portions  of  their  areas  of 
responsibility.  To  ensure  that  new 
homes  are  below  the  locally  prescribed 
Action  Level,  in  those  cases  where  only 
passive  radon  control  systems  have  been 
installed,  occupants  should  have  their 
homes  tested  to  determine  if  passive 
radon  control  systems  need  to  be 
activated. 

7.2  Any  radon  testing  referenced  in 
this  document  should  be  conducted  in 
accordance  with  EPA  Radon  Testing 
Protocols  or  current  EPA  guidance  for 
radon  testing  in  real  estate  transactions 
as  referenced  in  paragraph  3.0.  It  is 
recommended  that  all  testing  be 
conducted  by  companies  listed  in  EPA's 
Radon  Measurement  Proficiency 
Program  (RMP)  or  comparable  State 
Certification  programs. 

7.3  The  design  and  installation  of 
radon  control  systems  should  be 
performed  or  supervised  by  a  builder  or 
his/her  representative  who  has  attended 
an  EPA-approved  radon  training  course. 

8.0    Recommended  Implementation 
Procedures 

The  following  procedures  are 
recommended  as  guidelines  for 
applying  the  model  building  standards 
and  techniques  and  construction 
methods  contained  in  this  document. 
These  procedures  are  based  on  the 
rationale  that  a  passive  radon  control 
system  and  features  to  facilitate  any 
necessary  post-construction  radon 
reduction  should  be  routinely  built-in  to 
new  buildings  in  areas  having  a  high 
radon  potential. 

8.1  State,  coimty  or  local 
jurisdictions  that  use  these  model 
building  standards  and  techniques  as 
the  basis  for  developing  building  codes 
for  radon  resistant  construction  should 
classify  their  area  by  reference  to  the 
Zones  in  EPA's  Radon  Potential  Maps 
and  by  considering  other  locally 
available  data. 

8.2  State,  county  or  local 
jurisdictions  that  use  these  modal 
building  standards  and  techniques  as 
the  basis  for  developing  building  codes 
for  radon-resistant  construction  should 
specify  the  construction  methods 
applicable  to  their  jurisdictional  area. 

8.2.1  In  areas  classified  as  Zone  1, 
application  of  the  construction  method 
in  paragraph  7.1  is  recommended. 

8.2.2  In  areas  classified  as  Zone  2, 
home  builders  may  apply  any  of  the 
radon-resistant  construction  standards 
and  techniques  that  contribute  to 
reducing  the  incidence  of  elevated 
radon  levels  in  new  homes  and  that  are 
appropriate  to  the  unique  radon 
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potential  that  may  exist  in  their  local 
building  area. 

8.2.3    In  those  limited  areas  where 
state  and  local  jurisdictions  have 
analyzed  local  indoor  radon 
measurements,  geology,  soil  parameters, 
and  housing  characteristics  and 
determined  that  there  is  a  low  potential 
for  indoor  radon,  application  of  radon- 
resistant  construction  techniques  may 
not  be  appropriate.  In  these  areas, 
radon-resistant  construction  techniques 
may  not  be  needed,  or  limited  use  of 
selected  techniques  may  be  sufficient. 

8.3    It  is  recc^nized  that  specific 
rules,  regulations,  or  ordinances 
covering  implementation  of 
construction  standards  or  codes  are 
developed  and  enforced  by  state  and/or 
local  jurisdictions.  While  developing 
the  model  construction  standards  and 
techniques  contained  in  this  document, 
EPA  also  developed  several  approaches 
to  regulation  that  states  or  local 
jurisdictions  may  find  useful  and 
appropriate  as  they  develop  rules  and 
regulations  that  meet  their  unique 
requirements.  For  example: 

8.3.1  In  areas  where  the 
recommended  construction  method  or 
comparable  prescriptive  methods  are 
mandated  by  state  or  local  jurisdictions, 
regulations  would  need  to  include,  as 
part  of  the  inspection  process,  a  review 
of  the  radon-resistant  construction 
features  by  inspectors  who  have 
received  additional  training,  to  ensure 
that  the  radon-resistant  construction 
features  are  properly  installed  during 
construction.  It  would  also  be  necessary 
to  establish  requirements  for  those 
building  officials  who  review  and 
approve  construction  plans  and 
specifications  to  become  proficient  in 
identifying  and  approving  planned 
radon-resistant  construction  features. 

8.3.2  In  any  area  where  surveys  have 
shown  the  e.xistence  of  high  levels  of 
radon  in  groundwater,  or,  in  areas 
where  elevated  levels  of  indoor  radon 
have  been  found  in  homes  already 
equipped  with  active  radon  control 
systems,  well  water  may  be  the  source. 
In  such  areas,  authorities  responsible  for 
water  regulation  should  consider 
establishing  well  water  testing 
requirements  that  include  tests  for 
radon. 

9.0    Model  Building  Standards  and 
Techniques 

9.1    Foundation  and  Floor 
Assemblies: 

The  following  construction 
techniques  are  intended  to  resist  radon 
entry  and  prepare  the  building  for  post 
construction  radon  mitigation,  if 
necessary.  These  techniques,  when 
combined  with  those  listed  in  paragraph 


9.2,  meet  the  requirements  of  the 
construction  method  outlined  in 
paragraph  7.1. 

9.1.1  A  layer  of  gas  permeable 
material  shall  be  placed  under  all 
concrete  slabs  and  other  floor  systems 
that  directly  contact  the  ground  and  are 
within  the  walls  of  the  living  spaces  of 
the  building,  to  facilitate  installation  of 
a  sub-slab  depressurization  or 
pressurization  system,  if  needed. 
Alternatives  for  creating  the  gas 
permeable  layer  include: 

a.  A  uniform  layer  of  clean  aggregate, 
a  minimum  of  4  inches  thick. 

b.  A  uniform  layer  of  sand,  a 
minimum  of  4  inches  thick,  overlain  by 
a  layer  or  strips  of  manufactured 
matting  designed  to  allow  the  lateral 
flow  of  soil  gases. 

c.  Other  materials,  systems,  or  floor 
designs  with  demonstrated  capability  to 
permit  depressurization  or 
pressurization  across  the  entire  subfloor 
area. 

9.1.2  A  minimum  6-mil  (or  3-mil 
cross  laminated)  polyethylene  or 
equivalent  flexible  sheeting  material 
shall  be  placed  on  top  of  the  gas 
permeable  layer  prior  to  pouring  the 
slab  or  placing  the  floor  assembly  to 
serve  as  a  soil-gas-retarder  by  bridging 
any  cracks  that  develop  in  the  slab  or 
floor  assembly  and  to  prevent  concrete 
h-om  entering  the  void  spaces  in 
aggregate  base  material.  The  sheeting 
shall  be  continuous  over  the  entire  floor 
area.  Any  seams  shall  be  overlapped  at 
least  12  inches.  The  sheeting  shall  fit 
closely  aroimd  any  pipe,  wire  or  other 
penetrations  of  the  material.  All 
punctures  or  tears  in  the  material  shall 
be  sealed  or  covered  with  additional 
sheeting. 

9.1.3  To  reduce  the  formation  of 
cracks,  all  concrete  floor  slabs  shall  be 
designed,  mixed,  placed,  reinforced, 
consolidated,  finished  and  cured  in 
accordance  with  the  American  Concrete 
Institute  publications,  "Guide  for 
Concrete  Floor  and  Slab  Construction," 
AQ  302. IR,  "Guide  to  Residential  Cast- 
in-Place  Concrete  Construction,"  AQ 
332R,  or  the  Post  Tensioning  Institute 
Manual,  "Design  and  Construction  of 
Post-Tensioned  Slabs  on  Ground." 

9.1.4  Floor  assemblies  in  contact 
with  the  soil  and  constructed  of 
materials  other  than  concrete  shall  be 
sealed  to  minimize  soil  gas  transport 
into  the  conditioned  spaces  of  the 
building.  A  soil-gas-retarder  shall  be 
installed  beneath  the  entire  floor 
assembly  in  accordance  with  paragraph 
9.1.2. 

9.1.5  Large  openings  through 
concrete  slabs,  wood  and  other  floor 
assemblies  in  contact  with  the  soil,  such 
as  spaces  around  bathtub,  shower,  or 


toilet  drains,  shall  be  sealed  with  a 
solvent  based  plastic  roof  cement  or 
other  approved  material  to  retard  soil 
gas  entry. 

9.1.6  Smaller  gaps  around  all  pipe, 
wire,  or  other  objects  that  penetrate 
concrete  slabs  or  other  floor  assemblies 
shall  be  sealed  to  retard  soil  gas  entry 
with  a  polyurethane  sealant  or  service 
equivalent,  applied  in  accordance  with 
the  manufacturer's  recommendations. 

9.1.7  All  control  joints,  isolation 
joints,  construction  joints,  and  any  other 
joints  in  concrete  slabs  or  between  slabs 
and  foundation  walls  shall  be  sealed  to 
retard  soil  gas  entry.  A  continuous 
formed  gap  (for  example,  a  "tooled 
edge")  which  allows  the  application  of 
a  sealant  that  will  provide  a  continuous 
seal  shall  be  created  along  all  joints. 
When  the  slab  has  cured,  the  gap  shall 
be  cleared  of  loose  material  and  Riled 
with  a  polyurethane  sealant  or  service 
equivalent  in  accordance  with  the 
manufacturer's  recommendations. 

9.1.8  Channel  type  (French)  drains 
are  not  recommended.  However,  if  used, 
such  drains  shall  be  installed  in 
accordance  with  the  National  Concrete' 
Masonry  Association  publication, 
"Building  Radon-Resistant 
Foundations — A  Design  Handbook." 

9.1.9  Floor  drains  and  air 
conditioning  condensate  drains  that 
discharge  directly  into  the  soil  below 
the  slab  should  be  avoided.  If  installed, 
these  drains  shall  be  routed  through 
solid  pipe  to  daylight  or  through  a  trap 
that  shall  include  a  gas-tight  mechanical 
sealing  mechanism  or,  if  a  water  type 
trap,  provisions  shall  be  made  to  ensure 
that  water  remains  in  the  trap. 

9.1.10  Sumps  open  to  soil  or  serving 
as  the  termination  point  for  sub-slab  or 
exterior  drain  tile  loopfi  shall  be  covered 
with  a  gasketed  or  otherwise  sealed  lid 
to  retard  soil  gas  entry. 

Note:  If  the  sump  is  to  be  used  as  the 
suction  point  in  an  active  sub-slab 
depressurization  system,  the  lid  should  be 
designed  to  accommodate  the  vent  pipe.  If 
also  intended  as  a  floor  drain,  the  lid  shall 
also  be  equipped  with  a  trappted  inlet  to 
handle  any  surface  water  on  the  slab. 

9.1.11  Foundation  walls  below  the 
ground  surface  shall  be  constructed  to 
minimize  the  transport  of  soil  gas  from 
the  soil  into  the  building.  Hollow 
basement  walls  shall  be  sealed  at  the  top 
to  prevent  passage  of  air  from  the 
interior  of  the  wall  into  the  living  space. 
At  least  one  continuous  course  of  solid 
masonry,  one  course  of  masonry  grouted 
solid,  or  a  poured  concrete  beam  at  or 
above  finished  ground  surface  level 
shall  be  used  for  this  purpose  and  shall 
be  constructed  in  conformance  with  the 
National  Concrete  Masonry  Association 
publication,  "Building  Radon-Resistant 
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Foundations — A  Design  Handbook." 
Where  a  brick  veneer  or  other  masonry 
ledge  is  installed,  the  course 
immediately  below  that  ledge  shall  also 
be  sealed. 

9.1.12  Pressure  treated  wood 
foundations  shall  be  constructed  and 
installed  as  described  in  the  National 
Forest  Products  Association  (NFPA) 
Manual,  "Permanent  Wood  Foundation 
System — Basic  Requirements,  Technical 
Report  No.  7."  In  addition,  these 
foundations  shall  be  modified  and 
sealed  for  radon  reduction  in 
accordance  with  NFPA  publication, 

■  fedon  Reduction  in  Wood  Floor  and 
Wood  Foundation  Systems." 

9.1.13  Joints,  cracks  or  other 
openings  around  all  penetrations  of  both 
exterior  and  interior  surfaces  of  masonry 
block  or  wood  foundation  walls  below 
the  ground  surface  shall  be  sealed  with 
pol>'urelhane  sealant  or  service 
equivalent.  Penetrations  of  poured 
concreta  walls  should  also  be  sealed  on 
the  exterior  surface.  This  includes 
sealing  of  wall  tie  penetrations. 

9.1.14  The  exterior  surfaces  of 
portions  of  masonry  block  walls  below 
the  ground  surface  shall  be  constructed 
to  resist  soil  gas  entry  in  accordance 
with  procedures  outlined  in  the 
National  Concrete  Masonry  Association 
publication,  "Building  Radon-Resistant 
Foundations — A  Design  Handbook." 
Poured  concrete  basement  walls  shall  be 
treated  in  accordance  with  the 
American  concrete  Institute  publication, 
"Guide  to  Residential  Cast-in-Place 
Concrete  Construction,"  Ad  332R. 

9.1.15  Placing  air  handling  ducts  in 
or  beneath  a  concrete  slab  floor  or  in 
other  areas  below  grade  and  exposed  to 
earth  is  not  recommended  unless  thf  air 
handling  system  is  designed  and 
operated  to  maintain  continuous 
positive  pressure  within  such  ducting.  If 
ductwork  does  pass  through  a 
crawlspace  or  beneath  a  slab,  it  should 
be  of  seamless  material.  Where  joints  in 
such  ductwork  are  unavoidable,  they 
shall  be  sealed  with  approved  materials. 

9.1.16  Placing  air  nandling  units  in 
crawlspaces,  or  in  other  areas  that  are 
below  grade  and  exposed  to  earth,  is  not 
recommended. 

9.1.17  To  retard  soil  gas  entry, 
openings  around  all  penetrations 
through  floors  above  crawlspaces  shall 
be  caulked  or  otherwise  sealed. 

9.1.18  To  retard  soil  gas  entry, 
access  doors  and  other  openings  or 
penetrations  between  basements  and 
adjoining  crawlspaces  shall  be  closed, 
gasketed  or  otherwise  sealed  and  fitted 
with  a  means  of  positive  closure. 

9.1.19  Crawlspaces  should  be 
ventilated  in  conformance  with  locally 
adopted  codes.  In  addition,  vents  in 


passively  ventilated  erawlspaces  shall 
be  open  to  the  exterior  and  be  of 
noncloseable  design. 

9.1.20  In  buildings  with  crawlspace 
foundations  the  following  components 
of  a  passive  sub-membrane 
depressurization  system  shall  be 
installed  during  construction.  (Note: 
Where  local  codes  permit  mechanically 
ventilated  crawlspaces  and  such 
systems  are  operated  year  round,  these 
components  are  not  required.) 

9.1.20.1  The  soil  in  both  vented  and 
nonvented  crawlspaces  shall  be  covered 
with  a  continuous  layer  of  polyethylene 
sheeting  or  equivalent  membrane 
material.  The  sheeting  shall  be  sealed  at 
seams  and  penetrations,  around  the 
perimeter  of  interior  piers,  and  to  the 
foundation  walls. 

9.1.20.2  A  length  of  3-  or  4-inch 
diameter  perforated  pipe  or  a  strip  of 
manufactured  airway  matting  material 
should  be  inserted  horizontally  beneath 
the  sheeting  and  connected  to  a  3-  or  4- 
inch  diameter  "T"  fitting  with  a  vertical 
standpipe  installed  through  the  sheeting 
in  a  central  location.  The  standpipe 
shall  be  extended  vertically  through  the 
building  floors  and  terminate  12  inches 
above  the  surface  of  the  roof  in  a 
location  at  least  10  feet  away  from  any 
window  or  other  opening  into  the 
conditioned  spaces  of  the  building. 

9.1.20.3  Radon  vent  pipes  shall  be 
clearly  identified  as  part  of  a  radon 
control  system. 

9.1.20.4  To  facilitate  installation  of 
an  active  sub-membrane 
depressurization  system,  electrical 
wiring  for  vent  pipe  fans  and  system 
failure  alarms  shall  be  installed  during 
construction  in  accordance  with  the 
National  Electric  Code. 

9.1.21  In  basement  or  slab-on-grade 
buildings  the  following  components  of  a 
passive  sub-slab  depressurization 
system  shall  be  installed  during 
construction: 

9.1.21.1    A  minimum  3-inch 
diameter  PVC  or  other  gas-tight  pipe 
shall  be  embedded  vertically  into  the 
sub-slab  aggregate  or  other  permeable 
material  before  the  slab  is  poured.  A 
"T"  fitting  or  other  support  on  the 
bottom  of  the  pipe  shall  be  used  to 
ensure  that  the  pipe  opening  remains 
within  the  sub-slab  permeable  material. 
This  gas  tight  pipe  shall  be  extended 
vertically  through  the  building  floors 
and  terminate  12  inches  above  the 
surface  of  the  roof  in  a  location  at  least 
10  feet  away  from  any  window  or  other 
opening  into  the  conditioned  spaces  of 
the  building.  (Note:  Because  of  the 
uniform  permeability  of  the  sub-slab 
layer  prescribed  in  paragraph  9.1.1,  the 
precise  positioning  of  the  vent  pipe 
through  the  slab  is  not  critical  to  system 


performance  in  most  cases.  However,  a 
central  location  shall  be  used  where 
feasible.  In  buildings  designod  with 
interior  footings  (that  is,  footings  located 
inside  the  overall  perimeter  footprint  of 
the  building)  or  other  barriers  to  lateral 
flow  of  sub-slab  soil  gas,  radon  vent 
pipes  shall  be  installed  in  each  isolated, 
non-connected  floor  area.  In  areas  where 
less  permeable  sub-slab  materials  are 
used  and  an  active  SSD  system  is 
installed,  2-inch  diameter  vent  pipe  is 
an  acceptable  alternative  for  handling 
the  lower  air  flows.  However,  additional 
suction  points  may  be  required.  If 
multiple  suction  points  are  used,  vent 
pipes  are  permitted  to  be  manifolded  in 
the  basement  or  attic  into  a  single  vent 
that  could  be  activated  using  a  single 
fan.). 

9.1.21.2  Internal  sub-slab  or  external 
footing  drain  tile  loops  that  terminate  in 
a  covered  and  sealed  sump,  or  internal 
drain  tile  loops  that  are  stubbed  up 
through  the  slab  are  also  permitted  to 
provide  a  roughed-in  passive  sub-slab 
depressurization  capability.  The  sump 
or  stubbed  up  pipe  shall  be  connected 
to  a  vent  pipe  that  extends  vertically 
through  the  building  floors  and 
terminates  12  inches  above  the  surface 
of  the  roof  in  a  location  at  least  10  feet 
away  from  any  window  or  other 
opening  into  the  conditioned  spaces  of 
the  building. 

9.1.21.3  Radon  vent  pipes  shall  be 
clearly  identified  as  part  of  a  radon 
control  system. 

9.1.21.4  To  facilitate  installation  of 
an  active  sub-slab  depressurization 
system,  electrical  wiring  for  vent  pipe 
fans  and  system  failure  alarms  shall  be 
installed  during  construction  in 
accordance  with  the  National  Electrical 
Code. 

9.1.21.5  In  combination  basement/ 
crawlspace  or  slab-on-grade/crawlspace 
buildings,  the  sub-membrane  vent 
described  in  paragraph  9.1.20.2  may  be 
tied  into  the  sub-slab  depressurization 
vent  to  permit  use  of  a  single  fan  for 
suction  if  activation  of  the  system  is 
necessary. 

9.2    Stack  Effect  Reduction 
Techniques. 

The  following  construction 
techniques  are  intended  to  reduce  the 
stack  efl^ect  in  buildings  and  thus  the 
driving  force  that  contributes  to  radon 
entry  and  migration  through  buildings. 
As  a  basic  principle,  the  driving  force 
decreases  as  the  number  and  size  of  air 
leaks  in  the  upper  surface  of  the 
building  decrease.  It  should  also  be 
noted  that  in  most  cases,  exhaust  fans 
contribute  to  stack  effect. 

9.2.1  All  air  passages,  as  defined  in 
this  standard,  shall  be  closed  or  sealed 
using  sealant  and/or  fire  resistant 
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materials  approved  in  local  codes  for 
such  application. 

9.2.2  If  located  in  conditioned 
spaces,  attic  access  stairs  and  other 
openings  to  the  attic  from  the  building 
shall  be  closed,  gasketed,  or  otherwise 
sealed  and  fitted  with  a  means  of 
positive  closure. 

9.2.3  Recessed  ceiling  lights  that  are 
designed  to  be  sealed  shall  bie  used 
when  installed  on  top- floor  ceilings  or 
in  other  ceilings  that  connect  to  air 
passages. 

9.2.4  Air  ducts  from  the  outside 
shall  be  installed  in  compliance  with 
locally  adopted  codes  or  other 
provisions  made  to  ensure  an  adequate 
supply  of  combustion  and  makeup  air 
for  fireplaces,  wood  stoves,  and  other 
combustion  or  vented  appliances,  such 
as  furnaces,  clothes  dryers  and  water 
heaters. 

9.2.5  Windows  and  exterior  doors  in 
the  building  superstructure  shall  be 
weather  stripped  in  conformance  with 
the  Model  Energy  Ck)de  or  otherwise 
designed  to  reduce  air  leakage. 

9.2.6  HVAC  systems  shall  be 
designed  and  installed  to  avoid 
depressurization  of  the  building  relative 
to  underlying  and  surroimding  soil. 
Specifically,  joints  in  air  ducts  and 
plenums  passing  through  unconditioned 
spaces  such  as  attics,  ciewlspaces  or 
garages  shall  be  sealed. 

9.3    Active  Sub-Slab/Sub-Membrane 
Depressurization  System.  When 
necessary,  activation  of  the  roughed-in 
passive  sub-membrane  or  sub-slab 
depressurization  systems  described  in 
paragraphs  9.1.20  and  9.1.21  shall  be 
completed  by  adding  an  exhaust  fan  in 
the  vent  pipe  and  a  visible  or  audible 
warning  s>*stem  to  alert  the  building 
occupant  if  there  is  loss  of  pressure  or 
air  flow  in  the  vent  pipe. 

9.3.1  The  fan  in  the  vent  pipe  and 
all  positively  pressurized  portions  of  the 
vent  pipe  shall  be  located  outside  the 
habitable  space  of  the  building. 

9.3.2  The  fan  in  the  vent  pipe  shall 
be  installed  in  a  vertical  run  of  the  vent 
pipe. 

9.3.3  Any  horizontal  runs  of  the  vent 
pipe  shall  be  sloped  at  1/8  inch  per  foot 
so  as  to  drain  rain  water  or 
condensation  back  to  the  earth  beneath 
the  soil-gas-retarder  and  to  prevent 
accumulation  of  water  in  any  portion  of 
the  vent  pipe. 

9.3.4  To  avoid  reentry  of  soil  gas 
into  the  building,  the  vent  pipe  shall 
exhaust  12  inches  above  the  surface  of 
the  roof  in  a  location  at  least  10  feet 
away  bom  any  window  or  other 
opening  into  the  conditioned  spaces  of 
the  building. 

9.3.5  The  size  and  air  movement 
capacity  of  the  vent  pipe  fan  shall  be 


sufficient  to  create  and  maintain  a 
pressure  field  beneath  the  slab  that  in 
lower  than  the  pressure  within  the 
living  spaces. 

9.3.6    Under  conditions  where  soil  is 
highly  permeable,  reversing  the  air  flow 
in  an  active  sub-slab  depressurization 
system  and  forcing  air  beneath  the  slab 
may  be  effective  in  reducing  indoor 
radon  levels. 

Note:  The  long-term  effect  of  active  sub- 
slab  depressurization  or  pressurization  on  the 
soil  beneath  building  foundations  has  not 
been  determined.  Until  ongoing  research 
produces  definitive  data,  in  areas  where 
expansive  soils  or  other  unusual  soil 
conditions  exist,  the  local  soils  engineer  shall 
h^  consulted  during  the  design  and 
installation  of  sub-slab  depressurization  or 
pressurization  systems. 

IFR  Doc.  93-8128  Filed  4-9-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Application  for  Consoiidfttod  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  an  FM  station: 


Applicant,  city 
and  state 

File  No. 

MM 

docket 

No. 

EZConnmu- 

BRH-910401C2 

93-88 

nlcations. 

Inc..  Pitts- 

burgh/Penn- 

sytvania. 

Allegtieny  Com- 

BPH-91062eMC 

muntcatKxw 

Group,  inc.. 

Pittsburgh/ 

Pennsytvania. 

2.  Pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 

Issue  Heading  and  Applicants 

1.  Comparative.  Both 

2.  Ultimate.  Both 

3.  If  there  is  any  non-standard  issua(s) 
in  this  proceeding,  the  full  text  of  the 
issue  and  the  applicant(s)  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
Hearing  Designation  Order  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hoiirs  in  the  FCC  Dockets  Branch  (room 


230),  1919  M  Street  NW.,  Washington. 

DC  20554.  The  complete  text  may  also 

be  purchased  from  the  Commission's 

duplicating  contractor.  Downtown  Copy 

Center,  1114  21st  Street,  Washington, 

DC  2U036.  (Telephone  (202)  452-1422). 

W.  )•■  G«7. 

Assistant  Chief.  Audio  Services  Division. 

Mass  Media  Bureau. 

IFR  Doc- 93-8481  Filed  4-9-93;  8  45  am) 
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FEDERAL  MARITIME  COMMISSION 

Agreement(a)  Filed;  City  of  Loa 
Angeles  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comment.s 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
afier  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-010825-008. 

Title:  Qty  of  Los  Angeles/Evergreen 
Marine  Corporation. 

Parties: 

City  of  Los  Angeles  ("City") 

Evergreen  Marine  Corporation,  Ltd. 
("Evergreen") 

Synopsis:  The  Agreement  provides  for 
setting  the  compensation  to  be  paid  by 
Evergreen  to  the  City  during  the  five- 
year  period  January  1, 1992  through 
December  31, 1996. 

Agreement  No.:  217-010051-023. 

Tj(/e:  Mediterranean  Space  Charter 
Agreement. 

Parties: 

British  Continental  Shipping  Line 

Compania  Trasatlantica  Espanola, 
S.A. 

Croatia  Line 

Farrell  Lines,  Inc. 

Italia  di  Navigazione,  Sj>.A. 

Lykes  Bros.  Steamship  Co.,  Inc. 

AJ*.  MoUer-Maersk  Line 

Nedlloyd  Lijnen  B.V. 

P  &  O  Containers  Limited 

Sea-Land  Service,  Inc. 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
deletes  Compania  Trasatlantica 


Espanola,  S.A.  as  party  to  the 
Agreement. 

Agreement  No.:  217-011224-001. 
Title:  Mediterranean/Puerto  Rico 
Space  Charter  Agreement. 
Parties: 

Compania  Trasatlantica  Espanola, 
S.A. 

Nordana  Line  AS 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
deletes  Compania  Trasatlantica 
Espanola.  S.A.  as  a  party  to  the 
Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  6. 1993, 
Jofleph  C.  Polking, 
Secretary. 
(FR  Doc.  93-8428  Filed  4-9-93;  8:45  ami 
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Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Issuance  of  Certificate  (Performance) 

NoticB  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  section  3. 
Public  Law  89-777  (46  U.S.C.  817  (e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended:  Costa  Cruise  Lines 
N.V.,  American  Family  Cruise  Lines 
N.V.  and  Costa  Crociere  S.p.A.,  World 
Trade  Center,  80  Southwest  8th  Street, 
Miami.  Florida  33130-3097. 
Vessels:  AMERICAN  ADVENTURE  and 

AMERICAN  PIONEER 

Dated:  April  6. 1993. 
loseph  C,  Polking, 
Secretary. 
(FR  Doc.  93-8429  Filed  4-9-93;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

The  Bank  of  New  York  Company,  Inc., 
et  ai.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Bank  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 


are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suttice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  6. 
1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge.  Vice 
President)  33  Liberty  Street.  New  York, 
New  York  10045: 

1.  The  Bank  of  New  York  Company, 
Inc.,  New  York,  New  York,  and  Ex  Y 
Zee.  Inc..  New  York.  New  York;  to 
acquire  National  Community  Banks, 
Inc..  West  Patterson.  New  Jersey,  and 
thereby  indirectly  acquire  National 
Commimity  Bank  of  New  Jersey, 
Rutherford.  New  Jersey.  In  connection 
with  this  application.  Ex  Y  Zee.  Inc., 
New  York,  New  York,  has  applied  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  National  Community  Banks. 
Inc.,  West  Patterson,  New  Jersey,  and 
thereby  indirectly  acquire  National 
Community  Bank  of  New  Jersey, 
Rutherford,  New  Jersey. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  First  Bancorporalion,  Inc..  Sparta. 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  at  least  95 
percent  of  the  voting  shares  of  First 
Bank  of  Sparta.  Sparta,  Wisconsin. 

C.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  The  Merchants  Holding  Company, 
Winona,  Minnesota;  to  merge  with 
Houston  Investments,  Inc.,  Minneapolis, 
Minnesota,  and  thereby  indirectly 
acquire  Sprague  National  Bank. 
Caledonia.  Minnesota. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  40C 
South  Akard  Street,  Dallas,  Texas 
75222: 


1.  Netex  Bancorporation,  Pittsburg, 
Texas:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bank, 
Pittsburg,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  6, 1993. 

JenniflBr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-8445  Filed  4-»-93;  8:45  ami 
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Internationale  Nederlanden  Group 
N.V.;  Notice  of  Application  to  Engage 
de  novo  in  Permissible  Nonbanking 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(cK8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increa.sed 
competition,  or  gains  in  efficiency.  tJiat 
outweigh  possible  adverse  e.Tects.  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  bo 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  tlie  offices  of  the  Board  of 
Governors  not  later  than  May  3,  1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
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President)  33  Liberty  Street,  New  York. 
New  Yori:  10045: 

J.  Internationale  NedeHanden  Group 
N.V.,  Amsterdam,  the  Netherlands;  to 
engage  denovo  through  its  subsidiaries, 
Internationale  Nederlanden  Securities 
Corporation.  New  York,  New  York,  and 
Internationale  Nederlanden  Capital 
Corporation,  New  York.  New  York,  in 
making,  servicing  and  acquiring  loans 
and  other  extensions  of  credit 
(including  issuing  letters  of  credit  and 
accepting  drafts),  directly  or  indirectly, 
for  ING's  own  account  or  the  account  of 
others,  such  as  would  be  made,  for 
example,  by  a  consumer  or  commercial 
finance,  credit  card,  mortgage  of 
factoring  company;  providing  securities 
brokerage  services,  related  securities 
credit  activities,  and  inddantal 
activities  such  as  offering  custodial 
services,  individual  retirement 
accounts,  and  cash  management 
services  solely  as  agent  for  the  accoimt 
of  customers  and  providing  such 
securities  brokerage  services  in 
combination  with  the  investment 
advisory  services  listed  below;  serving 
as  an  advisory  company  for  mortgage 
and  real  estate  Investment  trusts; 
serving  as  investment  adviser  to 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940, 
including  sponsoring,  organizing,  and 
managing  closad-end  investment 
companies;  providing  portfolio 
investment  advice  to  any  other  person; 
furnishing  general  economic 
information  and  advice,  general 
economic  statistical  forecasting  services 
and  industry  studies;  providing 
financial  advice  to  state  and  local  and 
foreign  governments,  such  as  with 
respect  to  the  issuance  of  their 
securiti-js;  providing  financial  and 
transactiunal  advice  to  institutional 
customers  with  respect  to  restructuring, 
financing  and  negotiating  mergers, 
acquisitions,  divestitures,  joint  ventures, 
leveraged  buyouts,  recapitalizations, 
capital  structurings,  structuring  and 
arranging  loan  syndications,  financings 
and  other  corporate  transactions, 
rendering  fairness  opinions,  providing 
valuation  services,  and  conducting 
feasibility  studies;  and  providing 
financial  and  transactional  advice 
regarding  the  structuring  and  arranging 
of  swaps,  caps,  and  similar  transactions 
relating  to  interest  rates,  currency 
exchange  rates  or  prices,  and  economic 
financial  indices.  These  activities  will 
be  conducted  pursuant  to  §§ 
225.25(bKl),  (b)(4),  and  (bKl5)  of  the 
Board's  Regulation  Y,  12  CFR 
225.25(b)(1),  (b)(4),  and  (b)(15). 


Board  of  Govemon  of  the  Federal  Racove 
System,  April  6, 1993. 
JennifBr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc  93-«446  Filed  4-»-93;  8:45  am) 
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Fem  R.  Shierson  &  Douglas  J. 
Shierson,  et  a!.;  Change  in  Bank 
Control  Notice*;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  is  Bank 
Control  Act  (12U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  3,  1993. 

A.  Federal  Renerre  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
Soutii  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Fem  R.  Shierson  &  Douglas  J. 
Shierson;  to  acquire  an  additional  6.5 
percent,  for  a  total  of  15.96  percent,  of 
the  voting  shares  of  ASB  Bankcorp,  Inc., 
Adrian,  Michigan,  and  thereby 
indirectly  acquire  Adrian  State  Bank, 
Adrian,  Nlichigan. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (fames  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Russell  C.  Bauman,  Kerkhoven, 
Minnesota;  to  acquire  25  percent  of  the 
voting  shares  of  Kerkhoven  Bancshares, 
Inc.,  Kerkhoven,  Minnesota,  and  thereby 
indirectly  acquire  State  Bank  of 
Kerkhoven.  Kerkiioven.  Minnesota. 

C  Federal  Reser>'e  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1.  B.  John  Barry,  Aspen,  Colorado, 
and  Rayn^ond  A.  Lamb,  Paradise  Valley, 
Arizona;  each  to  acquire  40.20  percent 
of  the  voting  shares  of  The  Bank  of  New 
Mexico  Holding  Company, 
Albuquerque,  New  Mexico,  and  thereby 
indirectly  acquire  The  Bank  of 
New  Mexico,  Albuquerque.  New 
Mexico. 


Board  of  Governors  of  the  Federal  Reserve 
System,  April  6, 1993. 

Jennifu-  J.  Johnson, 

Associate  Secretary  of  the  Board. 

|FR  Doc.  93-8447  Filed  4-9-93;  8:45  amj 
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FEDERAL  TRADE  COMMISSION 
[File  No.  922  30371 

Sherwin  Basil  dJb/m  Audio-Logics; 
Proposed  Consent  Agreement  With 
Artalysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  California 
hearing  aid  seller  to  correct  false  and 
deceptive  claims  in  Yellow  Pages 
advertisements,  and  to  prominently  post 
corrected  information  about  Medicare 
coverage  in  his  offices  or  provide  it  to 
consumers  prior  to  purchase,  and  would 
prohibit  him  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  he  offers  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  11,  1993. 
AOORESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Collot  Guerard.  FTC/H-466, 
Washington.  DC  20580,  (202)  326-3338. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9{b)(6){ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Co^nmission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Sherwin 
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Basil,  individually  and  d/b/a  Audio 
Logics,  and  it  is  now  appearing  that 
Sherwin  Basil,  individually  and  d/b/a 
Audio  Locis,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated, 

/( IS  Hereby  Agreed  by  and  between 
Sherwin  Basil,  individually  and  d/b/a 
Audio  Logics,  and  respondent's 
aftomey.  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Sherwin 
Basil,  individually  and  d/b/a  Audio 
Logics,  is  a  resident  of  California. 
Proposed  respondent's  main  ofTice  and 
principal  place  of  business  is  located  at 
1165  E.  San  Antonio.  Long  Beach. 
California  90807.  Another  office  is 
located  at  1919  North  Fairview  Avenue, 
suite  204,  Santa  Ana.  California  92706. 

Proposed  respondent  Sherwin  Basil  is 
an  audiologist  who  is,  and  has  been, 
selling  hearing  aids  and  offering  hearing 
tests  to  the  public.  I*roposed  respondent 
is  the  owner  of  Audio-Logics,  and  he 
formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
business. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedureal  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thei^to  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only,  and  does  not  constitute 
an  admission  by  proposed  respondent 


that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  §  2.34  of  the  Commission's  Rules,  the 
Commission  may,  without  further  notice 
to  proposed  respondent.  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right 
he  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  he  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  he  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  he 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

I 

It  is  ordered.  That  respondent 
Sherwin  Basil,  individually  and  d/b/a 
Audio-Logics,  respondent's  successors 
and  assigns,  and  respondent's  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  affiliate,  partnership,  sole 
proprietorship,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  sale,  distribution  or  ofTering 
for  sale  of  any  hearing-related  device  or 
service,  in  or  afliecting  commerce,  as 
commerce  is  defined  in  the  Federal 


Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  such 
device  or  service. 

B.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that  other 
types  of  medical  insurance,  whether 
federal,  state,  or  private,  will  cover  the 
costs  of  such  device  or  service. 

n 

It  is  further  ordered.  That  respondent 
Sherwin  Basil,  individually  and  d/b/a 
Audio-Logics,  and  respondent's 
successors  and  assigns,  within  fifteen 
(15)  days  after  this  Order  becomes  final, 
send  a  certified  letter  to  the  pubUshers 
of  all  Yellow  Pages  directories  that 
contain  the  representations  in 
Paragraphs  Seven  and  Nine  of  the 
complaint.  The  letter  shall  state  that  any 
statements  representing,  directly  or  by 
implication,  that  medicare  will  pay  for 
the  costs  of  hearing  aids  are  to  be 
eliminated  from  the  next  appearing 
edition  in  which  it  is  possible  to  make 
changes,  and  in  all  subsequent  editions. 
The  letter  shall  also  state  that  any 
statements  representing,  directly  or  by 
implication,  that  medicare  will  pay  for 
the  costs  of  hearing  tests  are  to  be 
eliminated  from  the  next  appearing 
edition  in  which  it  is  possible  to  make 
changes,  and  in  all  subsequent  editions, 
unless  the  representation  is  qualified  by 
a  statement  that  the  hearing  tests  must 
be  ordered  in  advance  by  a  physician  for 
medical  diagnostic  purposes. 
Respondent  shall  include  a  copy  of  this 
Order  with  the  letter. 

Ill 

It  is  further  ordered.  That  respondent 
Sherwin  Basil,  individually  and  d/b/a 
Audio-Logics,  and  respondent's 
successors  and  assigns,  within  fiftetn 
(15)  days  after  this  Order  becomes  final, 
either: 

A.  Post  in  each  of  the  locations  in 
which  respondent  does  business,  a 
prominent  notice  that  is  at  least  12'  by 
15"  in  size  that  states  clearly  ar)d 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE 
COSTS  OF  HEARING  AIDS.  MEDICARE 
ALSO  DOES  NOT  COVER  THE  COSTS  OF 
HEARING  TESTS  CONDUCTED  IN  THIS 
OFFICE  UNLESS  THE  TESTS  ARE  FIRST 
ORDERED  BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

This  notice  shall  be  clearly  and 
conspicuously  posted  in  the  reception 
area  so  that  it  is  visible  to  consumers  as 
they  enter  the  business  location,  and  in 
each  of  the  rooms  where  the  hearing 
tests  are  conducted;  or 
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B.  Provide  each  consumer  prior  to  any 
-  discussion  about  the  consumer's  hearing 

problem  a  notice  that  is  at  least  6W  by 
11"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE 
COSTS  OF  HEARING  AIDS.  MEDICARE 
ALSO  DOES  NOT  COVER  THE  COSTS  OF 
HEARING  TESTS  CONDUCTED  IN  THIS 
OFTICE  UNLESS  THE  TESTS  ARE  FIRST 
ORDERED  BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Respondent  shall  obtain  the 
consumer's  signature  on  the  notice.  The 
signed  notices  shall  be  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  for  a  period 
of  three  (3)  years  from  the  date  of 
service  of  this  Order. 

C.  The  requirements  described  in  (A) 
and  (B)  of  this  paragraph  shall  be 
followed  for  no  less  than  two  (2)  years 
after  the  last  date  of  distribution  by  the 
publisher  to  the  general  public  of  the 
Yellow  Pages  directories  containing  the 
representations  in  Paragraphs  Seven  and 
Nine  of  the  complaint. 

IV 

It  is  further  ordered,  That  respondent 
Sherwin  Basil,  individually  and  d/b/a 
Audio  Logics,  and  respondent's 
successors  and  assigns,  shall,  for  three 
(3)  years  after  the  date  of  this  Order, 
maintain  and  upon  request  make 
available  to  representatives  of  the 
Federal  Trede  Commission  for 
inspection  and  copying  all  records 
demonstrating  compliance  with  this 
Order  including  but  not  necessarily 
limited  to: 

(1)  Communications  with  publishers 
of  the  Yellow  Page  directories  regarding 
the  representations  in  Paragraphs  Seven 
and  Nine  of  the  complaint,  and 

(2)  The  notices  required  by  paragraph 
III  (A)  and  (B)  above. 


It  is  further  ordered.  That  respondent 
shall,  within  thirty  (30)  days  after 
service  upon  respondent  of  this  Order, 
distribute  a  copy  of  the  Order  to  each  of 
respondent's  operating  divisions, 
subsidiaries,  and  related  offices,  to  each 
of  respondent's  managerial  employees, 
to  each  of  respondent's  employees 
responsible  for  advertising,  and  to  each 
of  respondent's  officers,  agents, 
representatives  or  employees  selling 
hearing  aids  and  listening  devices  and/ 
or  offering  hearing  tests. 

VI 

It  is  further  ordered,  That  respondent 
shall  hereafter  promptly  notify  the 
Commission  in  the  event  of  the 
discontinuance  of  respondent's  present 
business  or  employment  and,  for  a 


period  of  five  (5)  years  from  the  date  of 
service  of  this  Order,  shall  promptly 
notify  the  Commission  of  each 
affiliation  with  a  new  business  or  a  new 
employment  whose  activities  would  or 
might  include  the  sale  of  hearing  aids, 
and/or  the  offering  of  hearing  tests,  each 
such  notice  to  include  the  respondent's 
new  business  address  and  a  statement  of 
the  nature  of  such  business  or 
employment  and  a  description  of  the 
respondent's  expected  duties  and 
responsibilities. 

VII 

It  is  further  ordered,  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which 
respondent  has  compiled  with  all 
requirements  of  this  Order. 

Analysu  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Sherwin  Basil,  individually  and 
doing  business  as  Audio-Logics,  a  sole 
proprietorship. 

TTie  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  alleged  false  and 
deceptive  advertising  for  hearing  aids 
and  hearing  tests  in  Yellow  Pages 
directories.  The  Commission's  proposed 
complaint  charges  Sherwin  Basil  with 
making  false  representations  in  Yellow 
Pages  advertising  that  medicare  will  pay 
for  the  costs  of  hearing  aids  purchased 
from  him.  In  fact,  medicare  will  not  pay 
for  the  costs  of  hearing  aids  purchased 
from  him.  A  federal  statute,  42  U.S.C. 
1395y(a)(7),  and  the  implementing 
regulations,  42  CFR  411.15(d), 
specifically  exclude  hearing  aids  from 
medicare  coverage. 

The  complaint  also  charges  Sherwin 
Basil  with  representing  that  medicare 
will  pay  for  the  costs  of  hearing  tests 
provided  by  him.  The  complaint  alleges 
that  this  representation  is  deceptive 
because  it  does  not  disclose  the  material 
information  that  medicare  will  only  pay 
for  the  costs  of  tests  if  they  are 
performed  by  order  of  a  physician  for 
purposes  of  obtaining  additional 
information  necessary  for  the 
physician's  evaluation  of  the  need  for  or 


the  appropriate  type  of  medical  or 
surgical  treatment  for  a  hearing  deficit 
or  related  medical  problem. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future.  It  also 
requires  respondent  to  post  in  his 
offices,  or  provide  customers,  certain 
corrective  information. 

Part  I  of  the  proposed  consent  order 
would  prohibit  respondent  from 
misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  any 
hearing  related  device  or  service.  Part  I 
would  also  prohibit  the  respondent  from 
misrepresenting,  directly  or  by 
implication,  that  other  types  of  medical 
insurance,  whether  federal,  state,  or 
private,  will  cover  the  costs  of  such 
devices  or  services. 

Part  II  of  the  proposed  consent  order 
requires  respondent  to  contact  the 
publishers  of  all  Yellow  Pages 
directories  in  which  the  medicare 
claims  appear  to  request  that  the  claim 
that  medicare  covers  the  costs  of  hearing 
aids  be  deleted  from,  and  the  claim  that 
medicare  covers  the  costs  of  hearing 
tests  be  modified  in,  the  next  edition  in 
which  it  is  possible  to  make  changes, 
and  in  all  subsequent  editions. 

Part  III  requires  respondent  to  provide 
corrective  information  for  two  years 
after  the  publication  of  the  last  directory 
in  which  the  medicare  claims  appear 
Respondent  has  a  choice  in  how  to 
provide  the  corrective  information.  He 
can  post  a  notice  in  his  main  office  and 
in  each  of  the  testing  rooms  in  such  a 
way  that  the  notice  is  clear  and 
conspicuous.  Alternatively,  respondent 
may  provide  each  customer  with  a 
notice  that  provides  the  same 
information  and  request  the  customer  to 
sign  the  notice.  Under  either  alternative, 
the  corrective  information  is  as  follows: 

MEDICARE  DOES  NOT  COVER  THfe 
COSTS  OF  HEARING  AIDS.  MEDICARE 
ALSO  DOES  NOT  COVER  THE  COSTS  OF 
HEARING  TESTS  CONDUCTED  IN  THIS 
OFFICE,  UNLESS  THE  TESTS  ARE  FIRST 
ORDERED  BY  A  PHYSIQAN  FOR  MEDICJ^L 
DIAGNOSTIC  PURPOSES.       * 

Other  parts  of  the  proposed  order 
require  respondent  to  keep  the 
documents  that  demonstrate  compliance 
with  the  order  for  three  years,  to  notify 
the  Commission  about  changes  in 
respondent's  business  affiliation, 
ownership  or  structure,  and  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
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the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Clark, 

Secretary 

[FR  Doc.  93-«475  Filed  4-9-93;  8:45  am) 

WLUNQ  CX>DE  e750-01-M 


[FII«N().922  3037] 

Susan  Frugone  and  Patricia  Keane  d/ 
t>/a  Audio  RX  Hearing  Aids;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreeniant,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  California 
hearing  aid  sellers  to  correct  false  and 
deceptive  claims  in  Yellow  Pages 
advertisements,  prominently  post 
corrected  information  about  Medicare 
coverage  in  their  offices  or  provide  it  to 
consurpers  prior  to  purclmse,  and  would 
prohibit  them  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  they  offer  in  the  future. 
DATES:  Comments  must  bo  received  on 
or  before  June  11,  1993. 
ADD*^ESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
CoUot  Guerard.  FTC/H-466. 
Washington,  DC  20580,  (202)  326-3338. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trnde 
Commf^Bion  Act.  38  Stat.  721,  15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  aed  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
consideired  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Susan 
Frugone  and  Patricia  Keane, 


individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  a  partnership, 
and  it  now  appearing  that  Susan 
Frugone  and  Patricia  Keane. 
individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  hereinafter 
sometimes  referred  to  as  proposed 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Susan  Frugone  and  Patricia  Keane, 
individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  and 
respondents'  counsel,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondents  Susan 
Frugone  and  Patricia  Keane, 
individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  are  residents  of 
California.  Proposed  respondents'  main 
office  and  principal  place  of  business  is 
located  at  6333  Wilshire  Blvd..  Suite 
307.  Los  Angeles,  California  90048. 
Another  office  is  located  at  4161 
Redondo  Beach  Blvd.,  suite  201. 
Lawndale,  California  90260. 

Proposed  respondents  Susan  Frugone 
and  Patricia  Keane  are  audiologists  who 
are.  and  have  been,  selling  hearing  aids 
and  offering  hearing  tests  to  the  pubhc. 
Proposed  respondents  are  owners  of  and 
partners  in  Audio  Rx  Hearing  Aids. 
They  formulate,  direct  and  control  the 
policies,  acts  and  practices  of  said 
partnership. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwi.se  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Ail  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  il  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  talce 
such  action  as  It  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 


circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  conte-mplates  that, 
if  it  is  accepted  by  the  Comm.ission.  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  §  2.34  of  the  Commission's  Rules,  the 
Commission  may,  without  further  notice 
to  proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  wiihin  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shell  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  end  decision  containing 
the  agreod-to  order  to  proposed 
respondents'  addresses  as  staled  in  this 
agreement  sh.ill  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  tlie 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

//  is  ordered,  That  respondents  Susan 
Frugone  and  Patricia  Keane. 
individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  a  partnership, 
respondents'  successors  and  assigns, 
and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary. 


18112 Federal  Register  /  Vol.  58.  No.  68  /  Monday,  April  12.  1993  /  Notices 


division,  affiliate,  partnership,  sole 
proprietorship,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  sale,  distribution  or  offering 
for  sale  of  any  hearing-related  device  or 
service,  in  or  affecting  commerce,  as 
commerce  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  such 
device  or  service. 

B.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that  other 
types  of  medical  insurance,  whether 
federal,  state,  or  private,  will  cover  the 
costs  of  such  device  or  service. 

U 

It  is  further  ordered.  That  respondents 
Susan  Frugone  and  Fatrida  Keane, 
individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  a  partnership, 
and  respondents'  successors  and 
assigns,  within  fifteen  (15)  days  after 
this  Ordpr  becomes  final,  send  a 
certified  letter  to  the  publishers  of  all 
Yellow  Pages  directories  that  contain 
the  representation  in  Paragraph  Seven  of 
the  complaint.  The  letter  shall  state  that 
any  statements  representing,  directly  or 
by  implication,  that  medicare  will  pay 
for  the  costs  of  hearing  aids  are  to  be 
eliminated  from  the  next  appearing 
edition  in  which  it  is  possible  to  make 
changes,  and  in  all  subsequent  editions. 
Respondents  shall  include  a  copy  of  the 
Order  with  the  letter. 

m 

It  is  further  ordered.  That  respondents 
Susan  Frugone  and  Patricia  Keane, 
Individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  a  jjartnership. 
and  their  successors  and  assigns,  within 
fifteen  (15)  days  after  this  order  becomes 
final,  either: 

A.  Post  in  each  of  the  locations  in 
which  respondents  do  business,  a 
prominent  notice  that  is  at  least  12"  by 
15"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DL\GNOSTIC  PURPOSES. 

This  notice  shall  be  clearly  and 
conspicuously  posted  in  the  reception 
area  so  that  it  is  visible  to  consumers  as 
they  enter  the  business  location,  and  in 
each  of  the  rooms  where  the  tests  are 
conducted;  or 

B.  Provide  each  consumer  prior  to  any 
discussion  about  the  consumer's  hearing 
problem  a  notice  that  is  at  least  8W  by 


11"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Respondents  shall  obtain  the 
consumer's  signature  on  the  notice.  The 
signed  notices  shall  be  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  for  a  period 
of  three  (3)  years  from  the  date  of 
service  of  this  Order. 

C.  The  requirements  described  in  (A) 
and  (B)  of  this  paragraph  shall  be 
followed  for  no  less  than  two  (2)  years 
after  the  last  date  of  distribution  by  the 
publisher  to  the  general  public  of  the 
Yellow  Pages  directories  containing  the 
representation  in  Paragraph  Seven  of  the 
complaint. 

IV 

It  is  further  ordered.  That  respondents 
Susan  Frugone  emd  Patricia  Keane, 
individually  and  as  partners  d/b/a 
Audio  Rx  Hearing  Aids,  a  partnership, 
and  respondents'  successors  and 
assigns,  shall,  for  three  (3)  years  after 
the  date  of  this  Order  maintain  and 
upon  request  make  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  records  demonstrating  comphance 
with  this  Order,  including  but  not 
necessarily  hmited  to: 

(1)  Communications  with  publishers 
of  the  Yellow  Page  directories  regarding 
the  representation  in  Paragraph  Seven  of 
the  complaint,  and 

(2)  The  notices  required  by  paragraph 
ni  (A)  and  (B)  above. 


It  is  further  ordered.  That  respondents 
shall,  within  thirty  (30)  days  after 
service  upon  respondents  of  this  Order, 
distribute  a  copy  of  the  Order  to  each  of 
respondents'  operating  divisions, 
subsidiaries,  and  related  offices,  to  each 
of  respondents'  managerial  employees, 
to  each  of  respondents'  employees 
responsible  for  advertising,  and  to  each 
of  respondents'  officers,  agents, 
representatives  or  employees  selling 
bearing  aids  and/or  offering  hearing 
tests. 

VI 

It  is  further  ordered,  That  each 
individual  respondent  shall  hereafter 
promptly  notify  the  Commission  in  the 
event  of  the  discontinuance  of  her 
present  business  or  employment  and, 
for  a  period  of  five  (5)  years  from  the 
date  of  service  of  this  Order,  shall 


promptly  notify  the  Commission  of  each 
affiliation  with  a  new  business  or  a  new 
employment  whose  activities  would  or 
might  include  the  sale  of  hearing  aids, 
and/or  the  offering  of  hearing  tests,  each 
notice  to  include  the  respondent's  new 
business  address  and  a  statement  of  the 
nature  of  such  business  or  employment 
and  a  description  of  the  respondent's 
expected  duties  and  responsibilities. 

vn 

It  is  further  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  In  which 
they  have  complied  with  all 
requirements  of  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Susan  Frugone  and  Patricia  Keane, 
individually  and  as  partners  doing 
business  as  Audio  Rx  Hearing  Aids. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  alleged  false  and 
deceptive  advertising  for  hearing  aids  in 
Yellow  Pages  directories.  The 
Commission's  proposed  complaint 
charges  Susan  Frugone  and  Patricia 
Keane  with  making  false  representations 
in  their  Yellow  Pages  advertising  that 
medicare  will  pay  for  the  costs  of 
hearing  aids  purchased  from 
respondents.  In  fact,  medicare  will  not 
pay  for  the  costs  of  hearing  aids 
purciiased  from  respondents.  A  federal 
statute,  42  U.S.C.  1395y(a}(7),  and  the 
implementing  regulations,  42  CFR 
411.15(d),  specifically  exclude  hearing 
aids  from  medicare  coverage. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  It  also 
requires  respondents  to  post  in  their 
offices,  or  provide  customers,  certain 
corrective  information. 

Part  I  of  the  proposed  consent  order 
would  prohibit  respondents  &t)m 
misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  any 
hearing  related  device  or  service.  Part  I 
would  also  prohibit  the  respondents 
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from  misrepresenting,  directly  or  by 
implication,  that  other  types  of  medical 
insurance,  whether  federal,  state,  or 
private,  will  cover  the  costs  of  such 
devices  or  services. 

Part  II  of  the  proposed  consent  order 
requires  respondents  to  contact  the 
publishers  of.all  Yellow  Pages 
directcffies  in  which  the  medicare  claim 
appears  to  request  that  the  claim  that 
medicare  covers  the  costs  of  hearing 
aids  be  deleted  from  the  next  edition  in 
which  jt  is  possible  to  make  changes, 
and  in  ell  subsequent  editions. 

Part  in  requires  respondents  to 
provide  corrective  information  for  two 
years  after  the  publication  of  the  last 
directory  in  which  the  medicare  claim 
appears.  Respondents  have  a  choice  in 
how  to  provide  the  corrective 
i.nformition.  They  can  either  post  a 
notice  ^  their  main  office  and  in  each 
of  the  testing  rooms  in  such  a  way  that 
the  notice  is  clear  and  conspicuous. 
Aliernaltively,  respondents  may  provide 
earh  cujstomer  with  a  notice  that 
provides  the  same  information  and 
request  I  the  customer  to  sign  the  notice. 
Under  0ither  alternative,  the  corrective 
informdtion  is  as  follows: 

medkUre  does  not  cover  the 
co-sts  (bf  hearing  aids.  medicare 
also  does  not  co\'er  the  costs  of 
hearing  tests  conducted  in  this 
off!t:e,|vnless  the  tests  are  first 
ordfres)  by  a  physician  for  medical 
diagnostic  purposes. 

Othen  parts  of  the  proposed  order 
require  respondents  to  keep  the 
documents  that  demonstrate  compliance 
with  the  order  for  three  years,  to  notify 
the  Commission  about  changes  in 
respondents'  business  affiliation, 
ownership  or  structure,  and  to  file 
ccmplialnce  Reports  with  the 
Commisjsion. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposefi  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  ^n  any  way  their  terms. 
Donald  Si  Clark, 
Secretar/i 
IFR  Dcx;.  63-8473  Filed  4-9-93;  8:45  am] 

BtLUNG  COOC  6750-01 -M 

[File  No.  922  3037] 

Bay  Colony  Audiology  Center,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY;  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 


unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  Massachusetts 
corporation  and  its  officer  to  correct 
false  and  deceptive  claims  in  Yellow 
Pages  advertisements,  prominently  post 
corrected  information  about  Medicare 
coverage  in  their  offices  or  provide  it  to 
consumers  prior  to  purchase,  and  would 
prohibit  them  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  they  offer  in  the  future. 

DATES:  Comments  must  be  received  on 
or  before  June  11, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NVV., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Collot  Guerard,  FTC/H-466, 
Washington,  DC  20580,  (202)  326-33.38. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Bay  Colony 
Audiology  Center,  a  corporation,  and  of 
David  Citron,  III.  individually  and  as  an 
officer  of  said  corporation,  and  it  now 
appearing  that  Bay  Colony  Audiology 
Center,  a  corporation,  and  David  Citron, 
III,  individually  and  as  an  officer  of  said 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated, 

It  is  hereby  agreed  by  and  between 
Bay  Colony  Audiology  Center,  by  its 
duly  authorized  officer,  and  David 
Citron,  III,  individually  and  as  an  officer 
of  said  corporation,  and  their  attorney, 
and  counsel  for  the  Federal  Trade 
Commission  that: 


1.  Proposed  respondent  Bay  Colony 
Audiology  Center  is  a  Massachusetts 
corporation  with  its  office  and  principal 
place  of  business  located  at  825  Main 
Street,  South  Weymouth,  Massachusetts 
02190. 

Proposed  respondent  David  Citron, 
in,  is  an  audiologist  who  is  an  officer  of 
Bay  Colony  Audiology  Center.  He 
formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  that  of  said  corporation. 

Proposed  respondents  are,  and  have 
been,  selling  hearing  aids  and  offering 
hearing  tests  to  the  public. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreemeiit;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  ihis 
agreement  is  accepted  by  iha 
Commission  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  relea.sed.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  sens  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement' 
purposes  only,  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  allej;ed 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 

if  it  is  accepted  by  the  Commission,  and    . 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  §2.34  of  the  Commission's  Rules,  the 
Commission  may.  without  further  notice 
to  proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  here 
attached  and  its  decision  containing  the 


19114  Federal  Register  /  Vol.  58,  No.  68  /  Monday.  April  12.  1993  /  Notices 


following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  end  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  maimer  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I. 

It  is  ordered,  That  respondents  Bay 
Colony  Audiology  Center,  a 
Massachusetts  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  David  Citron,  III,  individually  and 
as  an  officer  of  said  corporation:  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division, 
affiliate,  partnership,  sole 
proprietorship,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  sale,  distribution  or  offering 
for  sale  of  any  hearing-related  device  or 
service  in  or  affecting  commerce,  as 
commerce  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  such 
device  or  service. 

B.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that  other 
types  of  medical  insurance,  whether 
federal,  state,  or  private,  will  cover  the 
costs  of  such  device  or  service. 


U. 

It  is  further  ordered.  That  respondents 
Bay  Colony  Audiology  Center,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  David  Citron.  lU, 
individually  and  as  an  officer  of  said 
corporation,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  send  a 
certified  letter  to  the  publishers  of  all 
Yellow  Pages  directories  that  contain 
the  representations  in  Paragraphs  Seven 
and  Nine  of  the  complaint.  The  letter 
shall  state  that  any  statements 
representing,  direclly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  aids  are  to  m  eliminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions.  The  letter  shall 
also  state  that  any  statements 
representing,  directly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  tests  are  to  be  eliminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions,  unless  the 
representation  is  qualified  by  a 
statement  that  the  hearing  tests  must  be 
ordered  in  advance  by  a  physician  for 
medical  diagnostic  purposes. 
Respondents  shall  include  a  copy  of  this 
Order  with  the  letter. 

III. 

It  is  further  ordered.  That  respondents 
Bay  Colony  Audiology  Center,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  David  Citron,  III, 
individually  and  as  an  officer  of  said 
corporation,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  either: 

A.  Post  in  each  of  the  locations  in 
which  respondents  do  business,  a 
prominent  notice  that  is  at  least  12"  by 
15"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  TOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

This  notice  shall  be  clearly  and 
conspicuously  posted  in  the  reception 
area  so  that  it  is  visible  to  consumers  as 
they  enter  the  business  location,  and  in 
each  of  the  rooms  where  the  hearing 
tests  are  conducted;  or 

B.  Provide  eatii  consumer  prior  to  any 
discussion  about  the  consumer's  hearing 
problem  a  notice  that  is  at  least  8V2"  by 
11"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE 


UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Respondents  shall  obtain  the 
consumer's  signature  on  the  notice.  The 
signed  notices  shall  be  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  for  a  period 
of  three  (3)  years  from  the  date  of 
service  of  this  Order. 

C.  The  requirements  described  in  (A) 
and  (B)  of  this  paragraph  shall  be 
followed  for  no  less  than  two  (2)  years 
after  the  last  date  of  distribution  by  the 
publisher  to  the  general  public  of  the 
Yellow  Pages  directories  containing  the 
representations  in  Paragraphs  Seven  and 
Nine  of  the  complaint. 

IV. 

/( is  further  ordered,  That  respondents 
Bay  Colony  Audiology  Center,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  David  Citron,  III. 
individually  and  as  an  officer  of  said 
corporation,  shall,  for  three  (3)  years 
after  the  date  of  this  Order,  maintain 
and  upon  request  make  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  records  demonstrating  compliance 
with  this  Order,  including  but  not 
necessarily  limited  to: 

(1)  Communications  with  publishers 
of  the  Yellow  Page  directories  regarding 
the  representations  in  Paragraphs  .Seven 
and  Nine  of  the  complaint,  and 

(2)  The  notices  required  by  paragraph 
III  (A)  and  (B)  above. 

V. 

It  is  further  ordered,  That  respondents 
shall,  within  thirty  (30)  days  after 
service  upon  them  of  this  Order, 
distribute  a  copy  of  the  Order  to  each  of 
their  operating  divisions,  subsidiaries, 
and  related  offices,  to  each  of  their 
managerial  employees,  to  each  of  their 
employees  responsible  for  advertising, 
and  to  each  of  their  officers,  agents, 
representatives  or  employees  selling 
hearing  aids  and/or  offering  hearing 
tests. 

VI 

It  is  further  ordered.  That  the 
corporate  respondent  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
respondent  such  as  dissolution, 
assignment,  purchase,  or  sale  resulting 
in  a  change  of  ownership  or  business 
structure,  or  any  other  change  in 
respondent  that  may  affect  compliance 
obligations  arising  of  this  Order. 

VII. 

It  is  further  ordered.  That  the 
individual  respondent  shall  hereafter 


promptly  notify  the  Commission  in  the 
event  of  the  discontinuance  of  his 
present  business  or  employment  and. 
for  a  period  of  five  (5)  years  from  the 
date  of  service  of  this  Order,  shall 
promptly  notify  the  Commission  of  each 
affiliation  with  a  new  business  or  a  new 
employment  whose  activities  would  or 
might  indude  the  sale  of  hearing  aids, 
and/or  the  offering  of  hearing  tests,  each 
such  notice  to  include  the  respondent's 
new  business  address  and  a  statement  of 
the  nature  of  such  business  or 
em.plc}'nient  and  a  description  of  the 
respondent's  expected  duties  and 
responsibilities. 
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VIII. 

It  isfu^er  ordered.  That  respondents 
shall,  wiehin  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  (ha  manner  and  form  in  which 
they  hav$  complied  with  all 
requirements  of  this  Order. 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Bay  Colony  Audiology  Center,  a 
corporation,  and  David  Citron.  III. 
individually  and  as  an  officer  of  Bay 
Colony  Audiology  Center. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  wilj  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  maJce 
final  the  agreement's  proposed  order. 

This  matter  concerns  alleged  false  and 
deceptive  advertising  for  hearing  aids 
and  hearing  tests  in  Yellow  Pages 
directories.  The  Commission's  proposed 
complaint  charges  Bay  Colony 
Audiology  Center  and  David  Qtron  with 
making  false  representations  in  its 
Yellow  Pages  advertising  that  medicare 
will  pay  for  the  costs  of  hearing  aids 
purchased  from  respondents.  In  fact, 
medicare  will  not  pay  for  the  costs  of 
hoaring  aids  purchased  from 
respondents.  A  federal  statute.  42  U.S.C. 
1395y(a)(7),  and  the  implementing 
regulations.  42  CFR  411.15(d), 
specifically  exclude  hearing  aids  from 
medicare  coverage. 

The  complaint  also  charges  Bay 
Colony  Audiology  Center  and  David 
Citron  with  representing  that  medicare 
will  pay  for  the  costs  of  hearing  tests 
provided  by  respondents.  The 
complaint  alleges  that  this 
representation  is  deceptive  because  it 
does  not  disclose  the  material 
information  that  medicare  %will  only  pay 


for  the  costs  of  test  if  they  are  performed 
bv  order  of  a  physician  for  purposes  of 
obtaining  information  necessary  for  (he 
physician's  evaluation  of  the  need  for  or 
the  appropriate  type  of  medical  or 
surgical  treatment  for  a  hearing  deficit 
or  related  medical  problem. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  It  also 
requires  respondents  to  post  in  their 
offices,  or  provide  customers,  certain 
corrective  information. 

Part  I  of  the  proposed  consent  order 
would  prohibit  respondents  from 
misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  any 
hearing  related  device  or  service.  Part  I 
would  also  prohibit  the  respondents 
from  misrepresenting,  directly  or  by 
implication,  that  other  types  of  medical 
insurance,  whether  federal,  state,  or 
private,  will  cover  the  costs  of  such 
devices  or  services. 

Part  II  of  the  proposed  consent  order 
requires  respondents  to  contact  the 
publishers  of  all  Yellow  Pages 
dire<:tories  in  which  the  medicare 
claims  api>ear  to  request  that  the  claim 
that  medicare  covers  the  costs  of  hearing 
aids  be  deleted  from,  and  the  claim  that 
medicare  covers  the  costs  of  hearing 
tests  be  modified  in.  the  next  edition  in 
which  it  is  possible  to  make  changes, 
and  in  all  subsequent  editions. 

Part  III  requires  respondents  to 
provide  corrective  information  for  two 
years  after  the  publication  of  the  last 
directory  in  which  the  medicare  claims 
appear.  Respondents  have  a  choice  in 
how  to  provide  the  corrective 
information.  They  can  either  post  a 
notice  in  their  main  office  and  in  each 
of  the  testing  rooms  in  such  a  way  that 
the  notice  is  clear  and  conspicuous. 
Alternatively,  respondents  may  provide 
each  customer  with  a  notice  that 
provides  the  same  information  and 
request  the  customer  to  sign  the  notice. 
Under  either  alternative,  the  corrective 
information  is  as  follows: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARirJG  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARLNG 
TESTS  CONDUCTED  IN  THIS  OFFICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES, 

Other  parts  of  the  proposed  order 
require  respondents  to  keep  the 
documents  that  demonstrate  compliance 
with  the  order  for  three  years,  to  notify 
the  Commission  about  changes  in 
respondents'  business  affiliation, 
ownership  or  structure,  and  to  file 
compliance  reports  with  the 
Commission. 


The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark, 
Secretary. 
IFR  Doc.  93-64  74  Filed  4-9-93;  8:45  ami 
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[File  No.  922-3037] 

BrookJyn  Audiology  Amocs^  P.C,  et 
al.;  Proposed  Consarrt  Agreement  WJth 
Analysis  To  Aid  PuWic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUI»IIAflY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  New  Yorlc 
corporation  and  its  officer  to  correct 
false  and  deceptive  claims  in  Yellow 
pages  advertisements,  and  to 
prominently  post  corrected  information 
about  Medicare  coverage  in  their  offices 
or  provide  it  to  consumers  prior  to 
purchase,  and  would  prohibit  them 
from  misrepresenting  the  coverage 
provided  by  any  medical  insurance  for 
any  hearing-related  device  or  service 
they  offer  in  the  future. 

DATES:  Comments  must  be  received  on 
or  before  June  11,  1993. 

ADDRESSES:  Comments  must  be  directed 
to:  FTC/Office  of  the  Secretary,  room 
159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 

FOR  RIRTHER  MfORMATKM  CONTACT: 
CoUot  Guerard,  FTC/H-466, 
Washington.  DC  20580.  (202)  326-3338. 

SUPPl^MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  (hat  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  bv  the  Commission  and  will 
be  available  for  inspection  and  copying 

rits  principal  office  in  accordance  with 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 
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Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  Brooklyn  Audiology 
Assocs.,  P.C,  a  corporation,  and  Richard 
Kaner,  individually  and  as  an  officer  of 
Brooklyn  Audiology  Assocs.,  P.C 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Brooklyn 
Audiology  Assocs.,  P.C,  a  corporation, 
and  of  Richard  Kaner.  individually  and 
as  an  officer  of  said  corporation,  and  it 
now  appearing  that  Brooklyn  Audiology 
Assocs.,  P.C,  a  corporation,  and  Richard 
Kaner,  individually  and  as  an  officer  of 
said  corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated, 

It  is  hereby  agreed  by  and  between 
Brooklyn  Audiology  Assocs.,  P.C,  by  its 
duly  authorized  officer,  and  Richard 
Kaner,  individually  and  as  an  officer  of 
said  corporation,  and  their  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Brooklyn 
Audiology  Assocs.,  P.C,  is  a  New  York 
corporation  with  its  main  office  and 
principal  place  of  business  located  at 
8502  4th  Ave.,  Bay  Ridge.  Brooklyn, 
New  York  11209.  Other  offices  are 
located  at  3003  Ocean  Parkway, 
Brooklyn.  New  York  11234,  and  at  142 
Joralemon  Street,  Brooklyn,  New  York 
11201. 

Proposed  respondent  Richard  Kaner  is 
an  audiologist  who  is  an  officer  of 
Brooklyn  Audiology  Assocs.,  P.C.  He 
formulates,  directs  and  controls  the 
pohcies.  acts  and  practices  of  said 
corporation  and  his  address  is  the  same 
as  that  of  said  corporation. 

Proposed  respondents  are,  and  have 
been,  selling  hearing  aids  and  offering 
hearing  tests  to  the  public. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 


Commission  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  §  2.34  of  the  Commission's  Rules,  the 
Commission  may,  without  further  notice 
to  proposed  respondents,  (l)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  the 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondents'  addresses  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondents  waive 
any  right  they  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
arter  it  becomes  final. 


Order 

I. 

//  is  ordered.  That  respondents 
Brooklyn  Audiology  Assocs.,  P.C,  a 
New  York  Corporation,  its  successors 
and  assigns,  and  its  officers,  and 
Richard  Kaner,  individually  and  as  an 
officer  of  said  corporation;  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division, 
affiliate,  partnership,  sole 
proprietorship,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  sale,  distribution  or  offering 
for  sale  of  any  hearing-related  device  or 
service  in  or  affecting  commerce,  as 
commerce  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  such 
device  or  service. 

B.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that  other 
types  of  medical  insurance,  whether 
federal,  state,  or  private,  will  cover  the 
costs  of  such  device  or  service. 

n. 

/( is  further  ordered,  That  respondents 
Brooklyn  Audiology  Assocs.,  P.C,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Richard  Kaner, 
individually  and  as  an  officer  of  said 
corporation,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  send  a 
certified  letter  to  the  publishers  of  all 
Yellow  Pages  directories  that  contain 
the  representations  in  paragraphs  seven 
and  nine  of  the  complaint.  The  letter 
shall  state  that  any  statements 
representing,  directly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  aids  are  to  be  eliminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions.  The  letter  shall 
also  state  that  any  statements 
representing,  directly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  tests  are  to  be  eliminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions,  unless  the 
representation  is  qualified  by  a 
statement  that  the  hearing  tests  must  be 
ordered  in  advance  by  a  physician  for 
medical  diagnostic  purposes. 
Respondents  shall  include  a  copy  of  this 
Order  with  the  letter. 

ni. 

It  is  further  ordered.  That  respondents 
Brooklyn  Audiology  Assocs.,  P.C,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Richard  Kaner. 
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individually  and  as  an  officer  of  said 
corporation,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  either: 

A.  Post  in  each  of  the  locations  in 
which  respondents  do  business,  a 
prominent  notice  that  is  at  least  12"  by 
15"  in  size  that  states  clearly  and 
conspicuously  the  following: 
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MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFTICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

This  notice  shall  be  clearly  and 
conspicuously  posted  in  the  reception 
area  so  that  it  is  visible  to  consumers  as 
they  enter  the  business  location,  and  in 
each  of  the  rooms  where  the  hearing 
tests  are  conducted;  or 

B.  Provide  each  consumer  prior  to  any 
discussion  about  the  consumer's  hearing 
problem,  a  notice  that  is  at  least  8W  by 
11"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFnCE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSICIAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Respondents  shall  obtain  the 
consumer's  signature  on  the  notice.  The 
signed  notices  shall  be  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  for  a  period 
of  three  (3)  years  from  the  date  of 
service  of  this  Order. 

C.  The  requirements  described  in  (A) 
and  (B)  qf  this  paragraph  shall  be 
followed  for  no  less  than  two  (2)  years 
after  the  last  date  of  distribution  by  the 
publisher  to  the  general  public  of  the 
Yellow  Pages  directories  containing  the 
representations  in  paragraphs  seven  and 
nine  of  the  complaint. 

IV. 

It  is  further  ordered.  That  respondents 
Brooklyn  Audiology  Assocs..  P.C.  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Richard  Kaner, 
individually  and  as  an  officer  of  said 
corporation,  shall,  for  three  (3)  years 
after  the  date  of  this  Order,  maintain 
and  upon  request  make  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  records  demonstrating  compliance 
with  this  Order,  including  but  not 
necessarily  limited  to: 

(1)  Communications  with  publishers 
of  the  Yellow  Page  directories  regarding 
the  representations  in  PARAGRAPHS 
SEVEN  and  NINE  of  the  complaint,  and 

(2)  The  notices  required  by  paragraph 
m(A)  and  (Bl  above  »-    "^  »- 


It  is  further  ordered.  That  respondents 
shall.  v»rithin  thirty  (30)  days  after 
service  upon  them  of  this  Order, 
distribute  a  copy  of  the  Order  to  each  of 
their  operating  divisions,  subsidiaries, 
and  related  offices,  to  each  of  their 
managerial  employees,  to  each  of  their 
employees  responsible  for  advertising, 
and  to  each  of  their  officers,  agents, 
representatives  or  employees  selling 
hearing  aids  and/or  offering  hearing 
tests. 

VI. 

//  is  further  ordered.  That  the 
corporate  respondent  shall  notih-  the 
Commission  at  least  thirty  (30)  dfays 
prior  to  any  proposed  change  in 
respondent  such  as  dissolution, 
assignment,  purchase,  or  sale  resulting 
in  a  change  of  ownership  or  business 
structure,  or  any  other  change  in 
respondent  that  may  affect  compliance 
obligations  arising  of  this  Order. 

VII 

/( is  further  ordered,  That  the 
individual  respondent  shall  hereafter 
promptly  notify  the  Commission  in  the 
event  of  the  discontinuance  of  his 
present  business  or  employment  and, 
for  a  period  of  five  (5)  years  from  the 
date  of  service  of  this  Order,  shall 
promptly  notify  the  Commission  of  each 
affiliation  with  a  new  business  or  a  new 
employment  whose  activities  would  or 
might  include  the  sale  of  hearing  aids, 
and/or  the  offering  of  hearing  tests,  each 
such  notice  to  include  the  respondent's 
new  business  address  and  a  statement  of 
the  nature  of  such  business  or 
employment  and  a  description  of  tlie 
respondent's  expected  duties  and 
responsibilities. 

VIII. 

It  is  further  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which 
they  have  complied  with  all 
requirements  of  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Brooklyn  Audiology  Assocs.,  P.C, 
a  corporation,  and  Richard  Kaner. 
individually  and  as  an  officer  of 
Brooklyn  Audiology  Assocs..  P.C. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 


the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  moke 
final  the  agreement's  proposed  order. 

This  matter  concerns  alleged  false  and 
deceptive  advertising  for  hearing  aids 
and  heaiing  tests  in  Yellow  Pages 
directories.  The  Commission's  proposed 
complaint  charges  Brooklyn  Audiology 
Assocs..  P.C.  and  Richard  Kaner  with 
making  false  representations  in  its 
Yellow  Pages  advertising  that  medicar* 
will  pay  for  the  costs  of  hearing  aids 
purchased  from  respondents.  In  fact, 
medicare  will  not  pay  for  the  costs  of 
hearing  aids  purchased  from 
respondents.  A  federal  statute.  42  U.S.C 
1395y(a)(7).  and  the  implementing 
regulations,  42  CFR  411.15(d), 
specifically  exclude  hearing  aids  from 
medicare  coverage. 

Tlie  complaint  also  charges  Brooklyn 
Audiology  Assocs..  PC,  and  Richard 
Kaner  with  representing  that  medicare 
will  pay  for  the  costs  of  hearing  tests 
provided  by  respondents.  The 
complaint  alleges  that  this 
representation  is  deceptive  because  it 
does  not  disclose  the  material 
information  that  medicare  will  only  pay 
for  the  costs  of  tests  if  they  are 
performed  by  order  of  a  physician  for 
purposes  of  obtaining  additional 
information  necessary  for  the 
physician's  evaluation  of  the  need  for  or 
the  appropriate  type  of'medical  or 
surgical  treatment  for  a  hearing  defect  or 
related  medical  problem. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  It  also 
requires  respondents  to  post  in  their 
offices,  or  provide  customers,  certain 
corrective  information. 

Part  I  of  the  proposed  consent  order 
would  prohibit  respondents  from 
misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  any 
hearing  related  device  or  service.  Part  I 
would  also  prohibit  the  respondents 
from  misrepresenting,  directly  or  by 
implication,  that  other  types  of  medical 
insurance,  whether  federal,  state,  or 
private.  %vill  cover  the  costs  of  such 
devices  or  services. 

Part  II  of  the  proposed  consent  order 
requires  respondents  to  contact  the 
publishers  of  all  Yellow  Pages 
directories  in  which  the  medicare 
claims  appear  to  request  that  the  claim 
that  medicare  covers  the  costs  of  hearing 
aids  be  deleted  from,  and  the  claim  that 
medicare  covers  the  costs  of  hearing 
tests  be  modified  in.  the  next  edition  io 
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which  it  is  possible  to  make  changes, 
and  in  all  subsequent  editions. 

Part  ni  requires  respondents  to 
provide  corrective  information  for  two 
years  after  the  publication  of  the  last 
directory  in  which  the  medicare  claims 
appear.  Respondents  have  a  choice  in 
how  to  provide  the  corrective 
information.  They  can  either  post  a 
notice  in  their  main  office  and  in  each 
of  the  testing  rooms  in  such  a  way  that 
the  notice  is  clear  and  conspicuous. 
Alternatively,  respondents  may  provide 
each  customer  with  a  notice  that 
provides  the  same  information  and 
request  the  customer  to  sign  the  notice. 
Under  either  alternative,  the  corrective 
information  is  as  follows: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFnCE. 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Other  parts  of  the  proposed  order 
require  respondents  to  keep  the 
documents  that  demonstrate  compliance 
with  the  order  for  three  years,  to  notify 
the  Commission  about  changes  in 
respondents'  business  afHliation, 
ownership  or  stmcture,  and  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark. 
Secretary 
IFR  Doc.  93-8470  Filed  4-9-93:  8:45  ami 

MtXMG  COOC  t790-0«-M 


[FU«  No.  922-3037] 

Sailye  B.  Carpentier  d/b/a  Brown-Potter 
Hearing  Aid  Center;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AQENCY:  Federal  Trade  Commission. 
ACnOH:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  California 
hearing  aid  seller  to  correct  false  and 
deceptive  claims  in  Yellow  Pages 
advertisements,  prominently  post 
corrected  information  about  Medicare 
coverage  in  her  office  or  provide  it  to 
consumers  prior  to  purchase,  and  would 


prohibit  her  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  she  offers  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  11.  1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington.  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
CoUot  Guerard,  FTC/H-466. 
Washington.  DC  20580.  (202)  326-3338. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f}  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34).  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9{b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  SALLYE  B.  CARPENTIER. 
individually  and  d/b/a  Brown-Potter  Hearing 
Aid  Center,  a  sole  proprietorship. 

The  Federal  Trade  Commission  having 
initiated  an  investigation  of  certain  acts  and 
practices  of  Sailye  B.  Carpentier,  individually 
and  d/b/a  Brown-Potter  Hearing  Aid  Center, 
and  it  now  appearing  that  Sailye  B. 
Carpentier,  individually  and  d/b/a  Brown- 
Potter  Hearing  Aid  Center,  hereinafter 
sometimes  referred  to  as  proposed 
respondent,  is  willing  to  enter  into  an 
agreement  containing  an  order  to  cease  and 
desist  from  the  usffof  the  acts  and  practices 
being  investigated. 

It  is  hereby  agreed  by  and  between 
Sailye  B.  Carpentier,  individually  and 
d/T^/a  BrovvTi-Potter  Hearing  Aid  Center, 
and  respondent's  attorney,  and  counsel 
for  the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Sailye  B. 
Carpentier.  individually  and  d/b/a 
Brown-Potter  Hearing  Aid  Center,  is  a 
resident  of  California.  Proposed 
respondent's  office  and  principal  place 
of  business  is  located  at  3740  E.  7th 
Street,  Long  Beach,  California  90804. 

Proposed  respondent  is  a  hearing  aid 
dealer  who  is.  and  has  been,  selling 
hearing  aids  and  offering  hearing  tests  to 
the  public.  Proposed  respondent  is  the 
owner  of  Brown-Potter  Hearing  Aid 
Center  and  she  formulates,  directs  and 
controls  the  policies,  acts  and  practices 
of  said  business. 


2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  AH  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  §2.34  of  the  Commission's  Rules,  the 
Commission  may.  without  further  notice 
to  proposed  respondent.  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right 


she  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  she  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  she  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  she 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 
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Order 

I. 

It  is  ordered  That  respondent  Sal  lye  B. 
Carpentier.  individually  and  d/b/a 
Brown-Potter  Hearing  Aid  Center, 
respondwit's  successors  and  assigns, 
and  respondent's  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  affiliate,  partnership,  sole 
proprietorship,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  sale,  distribution  or  offering 
for  sale  of  any  hearing-related  device  or 
service,  in  or  affecting  commerce,  as 
commerce  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  such 
device  or  service. 

B.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that  other 
types  of  medical  insurance,  whether 
federal,  state,  or  private,  will  cover  the 
costs  of  such  device  or  service. 

It  Is  Further  Ordered  That  respondent 
Sallye  B.  Carpentier.  individually  and 
d/b/a  Brown-Potter  Hearing  Aid  Center, 
and  respondent's  successors  and 
assigns,  within  fifteen  (15)  days  after 
this  Order  becomes  final,  send  a 
certified  letter  to  the  publishers  of  all 
Yellow  Pages  directories  that  contain 
the  representation  in  PARAGRAPH 
SEVEN  of  the  complaint.  The  letter  shall 
state  that  any  statements  representing, 
directly  or  by  implication,  that  U.S. 
Government  Plans  will  pay  for  the  costs 
of  hearing  aids  are  to  be  eliminated  fi-om 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions.  Respondent  shall 
include  a  copy  of  this  Order  with  the 
letter. 


in. 

It  Is  Further  Ordered  That  respondent 
Sallye  B.  Carpentier,  individually  and 
d/b/a  Browm-Potter  Hearing  Aid  Center, 
and  respondent's  successors  and 
assigns,  within  fifteen  (15)  days  after 
this  Order  becomes  final,  either: 

A.  Post  in  each  of  the  locations  in 
which  respondent  does  business,  a 
prominent  notice  that  is  at  least  12"  by 
15"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE. 

This  notice  shall  be  clearly  and 
conspicuously  posted  in  the  reception 
area  so  that  it  is  visible  to  consumers  as 
they  enter  the  business  location,  and  in 
each  of  the  rooms  where  the  hearing 
tests  are  conducted;  or 

B.  Provide  each  consumer  prior  to  any 
discussion  about  the  consumer's  hearing 
problem  a  notice  that  is  at  least  8V2"  by 
11"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE. 

Respondent  shall  obtain  the 
consumer's  signature  on  the  notice.  The 
signed  notices  shall  be  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  for  a  period 
of  three  (3)  years  from  the  date  of 
service  of  this  Order. 

C.  The  requirements  described  in  (A) 
and  (B)  of  this  paragraph  shall  be 
followed  for  no  less  than  two  (2)  years 
after  the  last  date  of  distribution  by  the 
publisher  to  the  general  public  of  the 
Yellow  Pages  directories  containing  the 
representation  in  PARAGRAPH  SEVEN 
of  the  complaint. 

IV. 

It  is  further  ordered.  That  respondent. 
Sallye  B.  Carpentier,  individually  and 
d/b/a  Brown-Potter  Hearing  Aid  Center, 
and  respondent's  successors  and 
assigns,  shall,  for  three  (3)  years  after 
the  date  of  this  Order,  maintain  and 
upon  request  make  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  records  demonstrating  compliance 
with  this  Order,  including  but  not 
necessarily  limited  to: 

(1)  Communications  with  publishers 
of  the  Yellow  Page  directories  regarding 
the  representation  in  PARAGRAPH 
SEVEN  of  the  complaint,  and 

(2)  The  notices  required  by  paragraph 
m  (A)  and  p)  above. 


V. 

It  is  further  ordered,  That  respondent 
shall,  writhin  thirty  (30)  days  after 
service  upon  respondent  of  this  Order, 
distribute  a  copy  of  the  Order  to  each  of 
respondent's  operating  divisions, 
subsidiaries,  and  related  offices,  to  each 
of  respondent's  managerial  employees, 
to  each  of  respondent's  employees 
responsible  for  advertising,  and  to  each 
of  respondent's  officers,  agents, 
representatives  or  employees  selling 
hearing  aids  and/or  offering  hearing 
tests. 

VI. 

It  is  further  ordered.  That  respondent 
shall  hereafter  promptly  notify  the 
Commission  in  the  event  of  the 
discontinuance  of  respondent's  present 
business  or  employment  and,  for  a 
period  of  five  (5)  years  from  the  date  of 
service  of  this  Order,  shall  promptly 
notify  the  Commission  of  each 
affiliation  with  a  new  business  or  a  new 
employment  whose  activities  would  or 
might  include  the  sale  of  hearing  aids, 
and/or  the  offering  of  hearing  tests,  each 
such  notice  to  include  respondent's  new 
business  address  and  a  statement  of  the 
nature  of  such  business  or  employment 
and  a  description  of  respondent's 
expected  duties  and  responsibilities. 

VU. 

It  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which 
respondent  has  complied  with  all 
requirements  of  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Sallye  B.  Carpentier,  individually 
and  doing  business  as  Brown-Potter 
Hearing  Aid  Center  ("respondent"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  alleged  false  and 
deceptive  advertising  for  hearing  aids  in 
Yellow  Pages  directories.  The 
Commission's  proposed  complaint 
charges  respondent  with  making  false 
representations  in  her  Yellow  Pages 
advertising  that  medicare  will  pay  for 
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the  costs  of  hearing  aids  purchased  from 
respondent.  In  fact,  medicare  will  not 
pay  for  the  costs  of  hearing  aids 
purchased  from  respondent.  A  federal 
statute,  42  U.S.C.  1395y(a){7),  and  the 
implementing  regulations,  42  CFR 
411.15(d),  specifically  exclude  hearing 
aids  from  medicare  coverage. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  ftiture.  It  also 
requires  respondent  to  post  in  offices,  or 
provide  customers,  certain  corrective 
information. 

Part  I  of  the  proposed  consent  order 
would  prohibit  respondent  from 
misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  any 
hearing  related  device  or  service.  Part  I 
would  also  prohibit  the  respondent  from 
misrepresenting,  directly  or  by 
implication,  that  other  types  of  medical 
insurance,  whether  federal,  state,  or 
private,  will  cover  the  costs  of  such 
devices  or  services. 

Part  n  of  the  proposed  consent  order 
requires  respondent  to  contact  the 
publishers  of  all  Yellow  Pages 
directories  in  which  the  medicare  claim 
appears  to  request  that  the  claim  that 
U.S.  Government  plans  will  pay  for  the 
costs  of  hearing  aids  be  deleted  from  the 
next  edition  in  which  it  is  possible  to 
make  changes,  and  in  all  subsequent 
editions. 

Part  ni  requires  respondent  to  provide 
corrective  information  for  two  years 
after  the  publication  of  the  last  directory 
in  which  the  medicare  claim  appears. 
Respondent  has  a  choice  in  how  to 
provide  the  corrective  information.  She 
can  either  post  a  notice  in  her  main 
office  and  each  of  the  testing  rooms  in 
such  a  way  that  the  notice  is  clear  and 
conspicuous.  Alternatively,  respondent 
may  provide  each  customer  with  a 
notice  that  provides  the  same 
information  and  request  the  customer  to 
sign  the  notice.  Under  either  alternative, 
the  corrective  information  is  as  follows: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE. 

Other  parts  of  the  proposed  order 
require  respondent  to  keep  the 
documents  that  demonstrate  compliance 
with  the  order  for  three  years,  to  notify 
the  Commission  about  changes  in 
respondent's  business  affiliation, 
ovraership  or  structure,  and  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 


constitute  an  official  interpretation  of 

the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Qark. 

Secretary. 

|FR  Doc.  93-«471  Filed  4-9-«3;  8.45  am] 
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[File  No.  922  3037] 

Center  for  Improved  Communications, 
et  ai.;  Propoaad  Consent  Agreement 
With  Analyais  To  Aid  Public  Comment 

AQOICY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  New  York 
corporation  and  its  officer  to  correct 
false  and  deceptive  claims  in  Yellow 
Pages  advertisements,  prominently  post 
corrected  information  about  Medicare 
coverage  in  their  offices  or  provide  it  to 
consumers  prior  to  purchase,  and  would 
prohibit  them  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  they  offer  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  11, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Collot  Guerard,  FTC/H-466, 
Washington,  DC  20580.  (202)  326-3338. 
SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4,9{b)(ii}). 

Agreement  Containing  CooMnt  Order 
To  Cease  and  Desist 

In  the  Matter  of  Center  for  Improved 
Communications,  a  corporation,  and  )ack 


Brown,  individually  and  as  an  officer  of 
Center  for  Improved  Communications. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Center  for 
Improved  Communications,  a 
corporation  and  of  Jack  Brown, 
individually  and  as  an  officer  of  said 
corporation,  and  it  now  appearing  that 
Center  for  Improved  Communications,  a 
corporation,  and  Jack  Brown, 
individually  and  as  an  officer  of  said 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondents,  are 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  use  of  the  acts  and  practices 
being  investigated, 

It  is  hereby  agreed,  by  and  between 
Center  for  Improved  Communications, 
by  its  duly  authorized  officer,  and  Jack 
Brown,  individually  and  as  an  officer  of 
said  corporation,  and  their  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Center  for 
Improved  Communications  is  a  New 
York  corporation  with  its  main  office 
and  principal  place  of  business  located 
at  9720  Flatlands  Avenue,  Brooklyn, 
New  York  11236.  Another  office  is 
located  at  1301  57th  Street.  Brooklyn, 
New  York  11219. 

Proposed  respondent  Jack  Brown  is  an 
audiologist  who  is  an  officer  of  Center 
for  Improved  Communications.  He 
formulates,  directs  and  controls  the 
policies,  acts  and  practices  of  said 
corporation,  and  his  address  is  the  same 
as  that  of  said  corporation. 

Proposed  respondents  are,  and  have 
been,  selling  hearing  aids  and  offering 
hearing  tests  to  the  pubUc. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 


Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complain^  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  bnly  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  sudi  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  §  2.34  of  the  Commission  pursuant  to 
§  2.34  of  the  Commission's  Rules,  the 
Commission  may,  without  further  notice 
to  proposed  respondents,  (1)  Issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradici  the 
terms  of  the  order. 

7.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I. 

It  is  ordered  That  respondents  Center 
for  Improved  Conununications.  a  New 
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York  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Jack  Brown, 
individually  and  as  an  officer  of  said 
corporation;  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  affiliate,  partnership,  sole 
proprietorship,  or  other  device,  in 
connection  with  the  advertising, 

f)romotion.  sale,  distribution  or  offering 
or  sale  of  any  hearing-related  device  or 
service  in  or  affecting  commerce,  as 
commerce  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
roeNdicare  will  pay  for  the  costs  of  such 
device  or  service. 

B.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that  other 
types  of  medical  insurance,  whether 
federal,  stale,  or  private,  will  cover  the 
costs  of  such  device  or  service. 

//  is  further  ordered  That  respondents 
Center  of  Improved  Commimications.  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Jack  Brovra, 
individually  and  as  an  officer  of  said 
corporation,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  send  a 
certified  letter  to  the  publishers  of  all 
Yellow  Pages  directories  that  contain 
the  representations  in  Paragraphs  Seven 
and  Nine  of  the  complaint.  The  letter 
shall  state  that  any  statements 
representing,  directly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  aids  are  to  be  eliminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions.  The  letter  shall 
also  state  that  any  statements 
representing,  directly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  tests  are  to  be  ehminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions,  unless  the 
representation  is  qualified  by  a 
statement  that  the  hearing  tests  must  be 
ordered  in  advance  by  a  physician  for 
medical  diagnostic  purposes. 
Respondents  shall  include  a  copy  of  this 
Order  with  the  letter. 

III. 

//  is  further  ordered  Thai  respondents 
Center  for  Improved  Communications,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Jack  Brown, 
individually  and  as  an  officer  of  said 
corporation,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  either: 

A.  Post  in  each  of  the  locations  in 
which  respondents  do  business,  a 
prominent  notice  that  is  at  least  12"  by 
15"  in  size  that  states  clearly  and 
conspicuously  the  following: 


MEDICAJIE  DOES  NOT  COVER  THE  C»,STS 
OF  HEARING  AIDS  MEDICARE  AL50  DOES 
NOT  CX3VBR  THE  CaSTS  OF  HE.\RING 
TESTS  CONDUCTED  IN  THI.S  OFFICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSICIAN  FOR  MEDICX 
DIAGNOSTIC  PURPOSES. 

This  notice  shall  be  cleaHy  and 
conspicuously  posted  in  the  reception 
area  so  that  it  is  visible  to  consumers  as 
they  enter  the  business  location,  and  in 
each  of  the  rooms  where  the  hearing 
tests  are  conducted;  or 

B.  Provide  each  consumer  prior  to  any 
discussion  about  the  consumer's  hearing 
problem  a  notice  that  is  at  least  BW  by 
1 1"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Respondents  shall  obtain  the 
consumer's  signature  on  the  notice.  The 
signed  notices  shall  be  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  for  a  period 
of  three  (3)  years  from  the  date  of 
service  of  this  Order. 

C.  The  requirements  described  in  (A) 
and  (B)  of  this  paragraph  shall  be 
followed  for  no  less  than  two  (2)  years 
after  the  last  date  of  distribution  by  the 
publisher  to  the  general  public  of  the 
Yellow  Pages  directories  containing  the 
representations  in  Paragraphs  Seven  and 
Nine  of  the  complaint. 

IV. 

It  is  further  ordered.  That  respondents 
Center  for  Improved  Communications,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Jack  BrovvTi, 
individually  and  as  an  officer  of  said 
corporation,  shall,  for  three  (3)  years 
after  the  date  of  this  Order,  maintain 
and  upon  request  make  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  records  demonstrating  compliance 
with  this  Order  including  but  not 
necessarily  limited  to: 

(1)  Communications  with  publishers 
of  the  Yellow  Page  directories  regarding 
the  representations  in  Paragraphs  Seven 
and  Nine  of  the  complaint,  and 

(2)  The  notices  required  by  paragraph 
m  (A)  and  (B)  above. 

V. 

//  is  further  ordered,  Th.a?  respondents 
shall,  within  thirty  (30)  days  after 
service  upon  them  of  this  Order, 
distribute  a  copy  of  the  Order  to  each  of 
their  operating  divisions,  subsidiaries, 
and  related  offices,  to  each  of  their 
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managerial  employees,  to  each  of  their 
employees  responsible  for  advertising. 
and  to  each  of  their  officers,  agents, 
representatives  or  employees  selling 
hearing  aids  and/or  offering  hearing 
tests. 

VI. 

It  is  further  ordered.  That  the 
corporate  respondent  shall  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in 
respondent  such  as  dissolution, 
assignment,  purchase,  or  sale  resulting 
in  a  change  of  ownership  or  business 
stnicture,  or  any  other  change  in 
respondent  that  may  affect  compliance 
obligations  arising  of  this  Order. 

vn. 

It  is  further  ordered.  That  the 
individual  respondent  shall  hereafter 
promptly  notify  the  Commission  in  the 
event  of  the  discontinuance  of  his 
present  business  or  employment  and. 
for  a  period  of  five  (5)  years  from  the 
date  of  service  of  this  Order,  shall 
promptly  notify  the  Commission  of  each 
a^iliation  with  a  new  business  or  a  new 
employment  whose  activities  would  or 
might  include  the  sale  of  hearing  aids, 
and/or  the  offering  of  hearing  tests,  each 
such  notice  to  include  the  respondent's 
new  business  address  and  a  statement  of 
the  nature  of  such  business  or 
employment  and  a  description  of  the 
respondent's  expected  duties  and 
responsibilities. 

vra. 

It  is  further  ordered,  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which 
they  have  complied  with  all 
requirements  of  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Coqunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Center  for  Improved 
Communications,  a  corporation,  and 
Jack  Brown,  individually  and  as  an 
officer  of  Center  for  Improved 
Communications. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 


This  matter  concerns  alleged  false  and 
deceptive  advertising  for  hearing  aids 
and  hearing  tests  in  Yellow  Pages 
directories.  The  Commission's  proposed 
complaint  charges  Center  for  Improved 
Communications  and  Jack  Brown  with 
making  false  representations  in  its 
Yellow  Pages  advertising  that  medicare 
will  pay  for  the  costs  of  hearing  aids 
purcnased  from  respondents.  In  fact, 
medicare  will  not  pay  for  the  costs  of 
hearing  aids  purchased  from 
respondents.  A  federal  statute,  42  U.S.C. 
1395y(a)(7),  and  the  implementing 
regulations.  42  CFR  411.15(d). 
specifically  exclude  hearing  aids  from 
medicare  coverage. 

The  complaint  also  charges  Center  for 
Improved  Communications  and  Jack 
Brown  with  representing  that  medicare 
will  pay  for  the  costs  of  hearing  tests 
provided  by  respondents.  The 
complaint  alleges  that  this 
representation  is  deceptive  because  it 
does  not  disclose  the  material 
information  that  medicare  will  only  pay 
for  the  costs  of  tests  if  they  are 
performed  by  order  of  a  physician  for 
purposes  of  obtaining  additional 
information  necessary  for  the 
physician's  evaluation  of  the  need  for  or 
the  appropriate  type  of  medical  or 
surgical  treatment  for  a  hearing  deficit 
or  related  medical  problem. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future.  It  also 
requires  respondents  to  post  in  their 
offices,  or  provide  customers,  certain 
corrective  information. 

Part  I  of  the  proposed  consent  order 
would  prohibit  respondents  from 
misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  any 
hearing  related  device  or  service.  Part  I 
would  also  prohibit  the  respondents 
from  misrepresenting,  directly  or  by 
implication,  that  other  types  of  medical 
insurance,  whether  federal,  state,  or 
private,  will  cover  the  costs  of  such 
devices  or  services. 

Part  n  of  the  proposed  consent  order 
requires  respondents  to  contact  the 
publishers  of  all  Yellow  Pages 
directories  in  which  the  medicare 
claims  appear  to  request  that  the  claim 
that  medicare  covers  the  costs  of  hearing 
aids  be  deleted  from,  and  the  claim  that 
medicare  covers  the  costs  of  hearing 
tests  be  modified  in,  the  next  edition  in 
which  it  is  possible  to  make  changes, 
and  in  all  subsequent  editions. 

Part  in  requires  respondents  to 
provide  corrective  information  for  two 
years  after  the  publication  of  the  last 
directory  in  which  the  medicare  claims 
appear.  Respondents  have  a  choice  in 


how  to  provide  the  corrective 
information.  They  can  either  post  a 
notice  in  their  main  office  and  in  each 
of  the  testing  rooms  in  such  a  way  that 
the  notice  is  clear  and  conspicuous. 
Alternatively,  respondents  may  provide 
each  customer  with  a  notice  that 
provides  the  same  information  end 
request  the  customer  to  sign  the  notice. 
Under  either  alternative,  (he  corrective 
information  is  as  follows: 

MEDICARE  DOES  NOT  COVER  THE  CaSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE. 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Other  parts  of  the  proposed  order 
require  respondents  to  keep  the 
documents  that  demonstrate  compliance 
with  the  order  for  three  years,  to  notify 
the  Commission  about  changes  in 
respondents'  business  affiliation, 
ownership  or  structure,  and  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  aark. 
Secretary. 
IFR  Doc.  93-8472  Filed  4-9-93;  8:45  ami 
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[File  No.  922  3037] 

Hearing  Care  Associates-Arcadia,  et 
al.;  Proposed  Consent  Agreement  with 
Analysis  To  Aid  Public  Comment 

AGEf4CY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require, 
among  other  things,  the  California  firms 
and  their  officer  to  correct  false  and 
deceptive  claims  in  Yellow  Pages 
advertisements,  and  to  prominently  post 
corrected  information  about  Medicare 
coverage  in  their  offices  or  provide  it  to 
consumers  prior  to  purchase,  and  would 
prohibit  them  from  misrepresenting  the 
coverage  provided  by  any  medical 
insurance  for  any  hearing-related  device 
or  service  they  offer  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  11, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
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room  159.  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  MFOflMA-PON  CONTACT: 
Collot  Guerard,  FTCyH-466, 
Washington.  DC  20580.  (202)  326-3338. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6{fj  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  noUce  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval. 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  I*ublic  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Hearing 
Care  Associates-Arcadia,  Hearing  Care 
Assodates-Glendora,  Hearing  Care 
Associates-Los  Angeles,  Hearing  Care 
Associates-Panorama  City,  corporations, 
and  Hearing  Care  Associates-Alhambra, 
a  partnership,  and  Gregory  Frazer, 
individually  and  as  an  officer  in  said 
corporations  and  a  partner  in  said 
partnership,  and  it  now  appearing  that 
Hearing  Care  Associates- Arcadia, 
Hearing  Care  Associates-Glendora, 
Hearing  Care  Associates-Los  Angeles, 
Hearing  Care  Associates-Panorama  City, 
corporations,  and  Hearing  Care 
Associates-Alhambra,  a  partnership,  and 
Gregory  Frazer.  individually  and  as  an 
officer  in  said  corporations  and  a 
partner  in  said  partnership,  hereinafter 
sometimes  referred  to  as  proposed 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Hearing  Care  Associates- Arcadia. 
Hearing  Care  Associates-Glendora, 
Hearing  Care  Associates-Los  Angeles, 
Hearing  Care  Associates-Panorama  City, 
by  their  duly  authorized  officer.  Hearing 
Care  Associates-Alhambra.  by  its  duly 
authorized  partner,  and  Gregory  Frazer, 
individually  and  as  an  officer  in  said 
corporations  and  a  partner  in  said 
partnership,  and  their  attorney,  and 
counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Hearing  Cara 
Assodates-Arcadia  is  a  California 
corporation  with  its  offices  and 


principal  place  of  business  located  at 
612  West  Duarte  Road.  Arcadia, 
Cahfomia  91067. 

Proposed  respondent  Hearing  Care 
Associates-Glendora  is  a  California 
corporation  with  its  offices  and 
principal  place  of  business  located  at 
210  South  Grand  Avenue.  Glendora. 
California  91760. 

Proposed  respondent  Hearing  Care 
Assodates-Los  Angeles  is  a  California 
corporation  with  its  offices  and 
principal  place  of  business  located  at 
1127  Wilshire  Blvd..  Los  Angeles. 
Cahfomia  90017. 

Proposed  respondent  Hearing  Care 
Associates-Panorama  Qty  is  a  California 
corporation  with  its  offices  and 
principal  place  of  business  located  at 
14425  Chase  Street,  Panorama  City, 
California  91402. 

Proposed  respondent  Hearing  Care 
Associates-Alhambra  is  a  partnership 
with  its  offices  and  principal  place  of 
business  located  at  7  West  Main. 
Alhambra,  California  91801. 

Proposed  respondent  Gregory  Frazer 
is  an  audiologist  who  is  an  officer  of 
said  corporations,  and  a  partner  in  said 
partnership.  He  formulates,  directs  and 
controls  the  policies,  acts  and  practices 
of  said  corporations  and  said 
partnerahip.  His  principal  place  of 
business  is  located  at  14425  Chase 
Street.  Panorama  City.  California  91402. 

Proposed  respondents  are,  and  have 
been,  selhng  hearing  aids  and  offering 
hearing  tests  to  the  public. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  £act  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  In 
respect  thereto  pubUcly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  oi  the 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 


complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  su'c^uently 
withdrawn  by  the  Commission  pursuant 
to  §  2.34  of  the  Commission's  Rules,  the 
Commission  may.  without  further  notice 
to  proposed  respondents,  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
therete.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  tlie  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  dedsion  containing 
the  agreed-to  order  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  ProfKJsed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  comphed  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  hable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I. 

It  is  ordered,  That  resp»ondents 
Hearing  Care  Associates-Arcadia, 
Hearing  Care  Assodates-Glendora. 
Hearing  Care  Assodates-Los  Angeles, 
Hearing  Care  Assodates-Panorama  Qty, 
California  corporations,  and  Hearing 
Care  Associates-Alhambra.  a 
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partnership,  their  successors  and 
assigns,  and  their  officers,  and  Gregory 
Frazar,  individually  and  as  an  officer  of 
said  corporations  and  partner  in  said 
partnersnip;  and  respondents'  agents, 
representatives,  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  affiliate,  partnership,  sole 
proprietorship,  or  other  device,  in 
connection  with  the  advertising, 
promotion,  sale,  distribution  or  offering 
tor  sale  of  any  hearing-related  device  or 
service  in  or  affecting  commerce,  as 
commerce  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that 
medicare  will  pay  for  the  costs  of  such 
device  or  service. 

B.  Misrepresenting,  directly  or  by 
implication,  in  any  manner  that  other 
types  of  medical  insurance,  whether 
federal,  state,  or  private,  will  cover  the 
costs  of  such  device  or  service. 

n. 

It  is  further  ordered,  That  respondents 
Hearing  Care  Associates- Arcadia, 
Hearing  Care  Assodates-Glendora, 
Hearing  Care  Associates-Los  Angeles, 
Hearing  Care  Associates-Panorama  City, 
corporations,  and  Hearing  Care 
Associates-Alhambra,  a  partnership, 
their  successors  and  assigns,  and  their 
officers,  and  Gregory  Frazar, 
individually  and  as  an  officer  of  said 
corporations  and  partner  in  said 
partnership,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  send  a 
certified  letter  to  the  publishers  of  all 
Yellow  Pages  directories  that  contain 
the  representations  in  Paragraphs  Seven 
and  Nine  of  the  complaint.  The  letter 
shall  state  that  any  statements 
representing,  directly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  aids  are  to  be  eliminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions.  The  letter  shall 
also  state  that  any  statements 
representing,  directly  or  by  implication, 
that  medicare  will  pay  for  the  costs  of 
hearing  tests  are  to  be  eliminated  from 
the  next  appearing  edition  in  which  it 
is  possible  to  make  changes,  and  in  all 
subsequent  editions,  unless  the 
representation  is  qualified  by  a 
statement  that  the  hearing  tests  must  be 
ordered  in  advance  by  a  physician  for 
medical  diagnostic  purposes. 
Respondents  shall  include  a  copy  of  this 
Order  with  the  letter. 

m. 

It  Is  further  ordered,  That  respondents 
Hearing  Care  Associates- Arcadia. 
Hearing  Care  Associates-Clendora, 


Hearing  Care  Associates-Los  Angeles, 
Hearing  Care  Associates-Panorama  City, 
corporations,  and  Hearing  Care 
As&ociates-Alhambra,  a  partnership, 
their  successors  and  assigns,  and  their 
officers,  and  Gregory  Frazer, 
individually  and  as  an  officer  of  said 
corporations  and  partner  in  said 
partnership,  within  fifteen  (15)  days 
after  this  Order  becomes  final,  either 

A.  Post  in  each  of  the  locations  in 
which  respondents  do  business,  a 
prominent  notice  that  is  at  least  12"  by 
15"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFFICE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSICL\N  FOR  MEDICAL 
DIAGNOSTIC  PimPOSES. 

This  notice  shall  be  clearly  and 
conspicuously  posted  in  the  reception 
area  so  that  it  is  visible  to  consumers  as 
they  enter  the  business  location,  and  in 
each  of  the  rooms  where  the  hearing 
tests  are  conducted;  or 

B.  Provide  each  consumer  prior  to  any 
discussion  about  the  consumer's  hearing 
problem  a  notice  that  is  at  least  8V2"  by 
11"  in  size  that  states  clearly  and 
conspicuously  the  following: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFHCE 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSICIAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Respondents  shall  obtain  the 
consumer's  signature  on  the  notice.  The 
signed  notices  shall  be  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  for  a  period 
of  three  (3)  years  from  the  date  of  this 
Order. 

C.  The  requirements  described  in  (A) 
and  (B)  of  this  paragraph  shall  be 
followed  for  no  less  than  two  (2)  years 
after  the  last  date  of  distribution  by  the 
publisher  to  the  general  public  of  the 
Yellow  Pages  directories  containing  the 
representations  in  Paragraphs  Seven  and 
Nine  of  the  complaint. 

IV. 

It  is  further  ordered,  That  respondents 
Hearing  Care  Associates-Arcadia, 
Hearing  Care  Associates-Glendora. 
Hearing  Care  Associates-Los  Angeles. 
Hearing  Care  Associates-Panorama  Qty. 
corporations,  and  Hearing  Care 
Associates-Alhambra.  a  partnership, 
their  successors  and  assigns,  and  their 
officers,  and  Gregory  Frazer. 
individually  and  as  an  officer  of  said 
corporations  and  partner  in  said 
partnership,  shall,  for  three  (3)  years 


after  the  date  of  this  Order,  maintain 
and  upon  request  make  available  to 
representatives  of  the  Federal  Trade 
Commission  for  inspection  and  copying 
all  records  demonstrating  compliance 
with  this  Order,  including  but  not 
necessarily  limited  to: 

(1)  Communications  with  publishers 
of  the  Yellow  Page  directories  regarding 
the  representations  in  Paragraphs  Seven 
and  Nine  of  the  complaint,  and 

(2)  The  notices  required  by  paragraph 
m  (A)  and  (B)  above. 


It  is  further  ordered,  That  respondents 
shall,  within  thirty  (30)  days  after 
service  upon  them  of  this  Order, 
distribute  a  copy  of  the  Order  to  each  of 
their  operating  divisions,  subsidiaries, 
and  related  offices,  to  each  of  their 
managerial  employees,  to  each  of  their 
employees  responsible  for  advertising, 
and  to  each  of  their  officers,  agents, 
representatives  or  employees  selling 
hearing  aids  and/or  offering  hearing 
tests. 

VI. 

/( is  further  ordered,  That  the 
corporate  and  partnership  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondents  such  as 
dissolution,  assignment,  purchase,  or 
sale  resulting  in  a  change  of  ownership 
or  business  structure,  or  any  other 
change  in  respondents  that  may  affect 
compliemce  obligations  arising  of  this 
Order. 

vn. 

It  is  further  ordered.  That  the 
individual  respondent  shall  hereafter 
promptly  notify  the  Commission  in  the 
event  of  the  discontinuance  of  his 
present  business  or  employment  and. 
for  a  period  of  five  (5)  years  from  the 
date  of  service  of  this  Order,  shall 
promptly  notify  the  Commission  of  each 
affiliation  with  a  new  business  or  a  new 
employment  whose  activities  would  or 
might  include  the  sale  of  hearing  aids, 
and/or  the  offering  of  hearing  tests,  each 
such  notice  to  include  the  respondent's 
new  business  address  and  a  statement  of 
the  nature  of  such  business  or 
employment  and  a  description  of  the 
respondent's  expected  duties  and 
responsibilities. 

vra. 

It  is  further  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order,  file  with  the  Commission 
a  report,  in  writing,  setting  forth  in 
detail  the  manner  and  form  in  which 
they  have  complied  with  all 
requirements  of  this  Order. 
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Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  four  corporations,  a  partnership, 
and  an  individual  who  is  an  officer  in 
the  corporations  and  partner  in  the 
partnership  ("proposed  respondents"). 
The  corporations  are  Hearing  Care 
Associates-Arcadia,  Hearing  Care 
Assodates-Glendora,  Hearing  Care 
Associates-Los  Angeles,  and  Hearing 
Care  As«ociafes-Panorama  City.  The 
partnership  is  Hearing  Care  Associates- 
Alhambra.  The  individual  is  Gregory 
Frazer.  Mr.  Frazer  is  named  individually 
ajid  as  an  officer  in  the  corporations  and 
partner  in  the  partnership. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
tlie  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  alleged  false  and 
deceptive  advertising  for  hearing  aids 
and  hearing  tests  in  Yellow  Pages 
directories.  The  Commission's  proposed 
complaint  charges  the  respondents  with 
making  false  representations  in  its 
Yellow  Pages  advertising  that  medicare 
vrill  pay  for  the  costs  of  hearing  aids 
purchased  from  respondents.  In  fact, 
medicare  will  not  pay  for  the  costs  of 
hearing  aids  purchased  from 
respondents.  A  federal  statute,  42  U.S.C. 
1395y(a)(7),  and  the  implementing 
regulations,  42  CFR  411.15(d), 
specifically  exclude  hearing  aids  from 
medicare  coverage. 

The  complaint  also  charges 
respondents  with  representing  that 
medicare  will  pay  for  the  costs  of 
hearing  tests  provided  by  respondents. 
The  complaint  alleges  that  this 
representation  is  deceptive  because  it 
does  not  disclose  the  material 
information  that  medicare  will  only  pay 
for  the  costs  of  tests  if  they  are 
performed  by  order  of  a  physician  for 
purposes  of  obtaining  additional 
information  necessary  for  the 
physician's  evaluation  of  the  need  for  or 
the  appropriate  type  of  medical  or 
surgical  treatment  for  a  hearing  deficit 
or  related  medical  problem. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondents  from  engaging  in  similar 
acts  and  practices  In  the  future.  It  also 
requires  respondents  to  post  in  their 


offices,  or  provide  customers,  certain 
corrective  information. 

Part  I  of  the  proposed  consent  order 
would  prohibit  respondents  from 
misrepresenting,  directly  or  by 
implication",  in  any  manner  that 
medicare  will  pay  for  the  costs  of  any 
hearing  related  device  or  service.  Part  I 
would  also  prohibit  the  respondents 
from  misrepresenting,  directly  or  by 
implication,  that  other  types  of  medical 
insurance,  whether  federal,  state,  or 
private,  will  cover  the  costs  of  cuch 
devices  or  services. 

Part  II  of  the  proposed  consent  order 
requires  respondents  to  contact  the 
publishers  of  all  Yellow  Pages 
directories  in  which  the  medicare 
claims  appear  to  request  that  the  claim 
that  medicare  covers  the  costs  of  hearing 
aids  be  deleted  from,  and  the  claim  that 
medicare  covers  the  costs  of  hearing 
tests  be  modified  in,  the  next  edition  in 
which  it  is  possible  to  make  changes, 
and  in  all  subsequent  editions. 

Part  ni  requires  respondents  to 
provide  corrective  information  for  two 
years  after  the  publication  of  the  last 
directory  in  which  the  medicare  claims 
appear.  Respondents  have  a  choice  in 
how  to  provide  the  corrective 
information.  They  can  either  post  a 
notice  in  their  main  office  and  in  each 
of  the  testing  rooms  in  such  a  way  that 
the  notice  is  clear  and  conspicuous. 
Alternatively,  respondents  may  provide 
each  customer  with  a  notice  that 
provides  the  same  information  and 
request  the  customer  to  sign  the  notice. 
Under  either  alternative,  the  corrective 
information  is  as  follows: 

MEDICARE  DOES  NOT  COVER  THE  COSTS 
OF  HEARING  AIDS.  MEDICARE  ALSO  DOES 
NOT  COVER  THE  COSTS  OF  HEARING 
TESTS  CONDUCTED  IN  THIS  OFHCE. 
UNLESS  THE  TESTS  ARE  FIRST  ORDERED 
BY  A  PHYSIQAN  FOR  MEDICAL 
DIAGNOSTIC  PURPOSES. 

Other  parts  of  the  proposed  order 
require  respondents  to  keep  the 
documents  that  demonstrate  compliance 
with  the  order  for  three  years,  to  notify 
the  Commission  about  changes  in 
respondents'  business  affiliation, 
ownership  or  structure,  and  to  file 
compliance  reports  with  the 
Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Cluk. 
Secretary. 
IFR  Doc.  93-«476  Piled  4-9-93;  8:45  am) 

WLUNO  COOe  tTSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

[GSA  Bulletins  FTR  8  and  9] 

Federal  Travel  Regulation; 
Reimbursement  of  Higher  Actual 
Subsistence  Expenses  for  Travel  to 
Augusta,  Georgia  and  Oshkosh, 
Wisconsin 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  bulletins. 


summary:  The  attached  bulletins  inform 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  Augusta 
(Richmond  County),  Georgia  and 
Oshkosh  (Winnebago  County), 
Wisconsin. 

EFFECTIVE  DATES:  This  special  rate  is 
applicable  to  claims  for  reimbursement 
covering  travel  to  Augusta.  Georgia 
during  the  period  April  4  through  April 
11.  1993;  and  to  Oshkosh,  Wisconsin 
during  the  period  July  24  through 
August  7,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat,  General  Services 
Administration,  Transportation 
Management  Division  (FBX)^  • 
Washington,  DC  20406,  telephone  703- 
305-5745. 

SUPPLEMENTARY  INFORMATION:  The 

Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c)  and  at 
the  official  request  of  the  Secretary  of 
Transportation,  has  increased  the 
maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Augusta 
(Richmond  County),  Georgia  for  travel 
during  the  period  April  4  through  April 
11,  1993,  and  to  Oshkosh  (Winnebago 
County),  Wisconsin  for  travel  during  the 
period  July  24  through  August  7, 1993. 
The  attached  GSA  Bulletins  FTR  8  and 
9  are  issued  to  inform  agencies  of  the 
establishment  of  these  special  actual 
subsistence  expense  ceilings. 
Dated:  April  2, 1993. 

Donna  D.  Bennett, 

Deputy  Assistant  Commissioner, 
Transportation  and  Properly  Management. 

2  Attachments 
ATTACHMENT  1 
[GSA  Bulletin  FTR  8] 

April  2. 1993 

To:  Heads  of  Federal  agencies 

Subject:  Reimbursement  of  higher 
actual  subsistence  expenses  for  travel  to 
Augusta  (Richmond  County),  Georgia. 

1.  Purpose.  This  bulletin  informs 
agencies  of  the  establishment  of  a 
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special  actual  subsistence  expense 
ceiling  for  official  travel  to  Augusta 
(Richmond  County),  Georgia.  This 
special  rate  is  applicable  to  claims  for 
reimbursement  covering  travel  during 
the  period  April  4, 1993,  through  April 
11.  1993. 

2.  Background.  The  Federal  Travel 
Regulation  (FTR)  (41  CFR  part  301-8) 
permits  the  Administrator  of  General 
Services  to  establish  a  higher  maximum 
daily  rate  for  the  reimbursement  of 
actual  subsistence  expenses  of  Federal 
employees  on  official  travel  .to  an  area 
within  the  continental  United  States. 
The  heed  of  an  agency  may  request 
establishment  of  such  a  rate  when 
special  or  unusual  circumstances  result 
in  an  extreme  increase  in  subsistence 
costs  for  a  temporary  period. 

3.  Maximum  rate  and  effective  date. 
The  Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c),  has 
increased  the  maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Augusta 
(Richmond  County),  Georgia  for  travel 
during  the  period  April  4, 1993,  through 
April  11,  1993.  Agencies  may  approve 
actual  subsistence  expense 
reimbursement  not  to  exceed  $134.00 
($108.00  maximum  for  lodging  and  a 
$26.00  allowance  for  meals  and 
incidental  expenses)  for  travel  to 
Augusta  (Richmond  County),  Georgia, 
during  this  time  period. 

4.  Expiration  date.  This  bulletin 
expires  on  September  30,  1993. 

5.  For  further  information  contact. 
Jane  E.  Croat.  General  Services 
Administration,  Transportation 
Management  Division  (FBX), 
Washington,  DC  20406,  telephone  FTS 
or  commercial  7U3-3u&-5745. 

By  delegation  of  the  Commissioner, 
Federal  Supply  Service. 

Donna  D.  Bennett, 
Deputy  Assistant  Commissioner, 
Transportation  and  Property  Management. 

ATTACHMErfT  2 

[GSA  Bulletin  FTR  9] 

April  2, 1993 

To:  Heads  of  Federal  agencies 

Subject:  Reimbursement  of  higher 
actual  subsistence  expenses  for  travel  to 
Oshkosh  (Winnebago  County), 
Wisconsin. 

1.  Purpose.  This  bulletin  informs 
agencies  of  the  establishment  of  a 
special  actual  subsistence  expense 
ceiling  for  official  travel  to  C^hkosh 
(Winnebago  County),  Wisconsin.  This 
special  rate  is  applicable  to  claims  for 
reimbursement  covering  travel  during 
the  period  July  24. 1993.  through 
August  7, 1993. 


2.  Background.  The  Federal  Travel 
Regulation  (FTR)  (41  CFRpart  301-8) 
permits  the  Administrator  of  General 
Services  to  establish  a  higher  maximum 
daily  rate  for  the  reimbursement  of 
actual  subsistence  expenses  of  Federal 
employees  on  official  travel  to  an  area 
within  the  continental  United  States. 
The  head  of  an  agency  may  request 
establishment  of  such  a  rate  when 
special  or  unusual  circimistances  result 
in  an  extreme  increase  in  subsistence 
costs  for  a  temporary  period. 

3.  Maximum  rate  and  effective  date. 
The  Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c),  has 
increased  the  maximum  daily  amount  of 
reimbursement  that  may  be  approved 
for  actual  and  necessary  subsistence 
expenses  for  official  travel  to  Oshkosh 
(Winnebago  County).  Wisconsin  for 
travel  during  the  period  July  24. 1993, 
through  August  7, 1993.  Agencies  may 
approve  actual  subsistence  expense 
reimbursement  not  to  exceed  $150.00 
($120.00  maximum  for  lodging  and  a 
$30.00  allowance  for  meals  and 
incidental  expenses)  for  travel  to 
Oshkosh  (Winnebago  County), 
Wisconsin,  during  this  time  period. 

4.  Expiration  date.  This  bulletin 
expires  on  September  30, 1993. 

5.  For  further  information  contact. 
Jane  E.  Groat.  General  Services 
Administration.  Transportation 
Management  Division  (FBX). 
Washington.  DC  20406.  telephone  FTS 
or  commercial  703-305-5745. 

By  delegation  of  the  Commissioner, 
Federal  Supply  Service. 

Donna  D.  Bennett, 
Deputy  Assistant  Commissioner,  ■ 
Transportation  and  Property  Management. 


>   OaTij 


BIUJNO  COOe«20-34F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  H«atth  Care  Policy  and 
Research;  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  advisory 
subcommittee  scheduled  to  meet  during 
the  month  of  April  1993: 

Name:  Electronic  Patient  Data  Systems: 
Small  Business  Innovation  Research,  Topic 
005. 

Dates  and  Times:  April  12-13, 1993,,  9: 
a.m. 

Place:  Marriott  Residence  Inn,  7335 
Wisconsin  Avenue,  Montgomery  Room, 
Bethesda,  Maryland  20614. 

This  meeting  will  be  closed  to  the  public. 


Purpose:  The  Subcommittee's  charge  is  to 
provide,  on  behalf  of  the  Health  Care  Policy 
and  Research  Contracts  Review  Committee, 
advice  and  recommendations  to  the  Secretary 
and  to  the  Administrator,  Agency  for  Health 
Care  Policy  and  Research  (AHCPR),  regarding 
the  scientific  and  technical  merit  of  contract 
prof)osals  submitted  in  response  to  a  specific 
Request  for  Proposals.  The  purpose  of  this 
contract  Is  to  develop  a  protot)^  computer- 
based  patient  information  system  that 
includes  clinical  data  that  will  be  useful  to 
l>oth  clinicians  and  health  services 
researchers.  The  data  will  represent 
demographic,  diagnostic,  intervention,  and 
patient  outcome  characteristics,  and  form  a 
pool  from  which  a  minimum  data  set  can  be 
abstracted.  The  information  system  will 
incorporate  and  build  upon  current 
information  technologies,  including  open 
architecture  to  facilitate  software 
transpKirtability. 

Agenda:  The  session  of  this  Subcommittee 
will  be  devoted  entirely  to  the  technical 
review  and  evaluation  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals.  The  Administrator,  AHCPR, 
has  made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This 
is  necessary  to  protect  the  free  exchange  of 
views  and  avoid  undue  interference  with 
Committee  and  Department  operations,  and 
safeguard  confidential  proprietary 
information  and  personal  information 
concerning  individuals  associated  with  the 
proposals  that  may  be  revealed  during  the 
sessions.  This  is  in  accordance  with  section 
10(d)  of  the  Federal  Advisory  Committee  Act, 
5  U.S.C.  Appendix  2,  Department 
regulations,  45  CFR  11.5(a)(6),  and 
procurement  regulations,  48  CFR  315.604(d). 

Anyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Karen 
Harris,  Of^ce  of  Management,  Contracts 
Management  Branch,  Agency  for  Health  Care 
Policy  and  Research,  Executive  Office  Center, 
2101  E.  Jefferson  SUwt,  Suite  601,  Rockville, 
Maryland  20852,  (301)  227-8441. 

Dated:  April  2, 1993. 


J.  Jsrrstt  Cliaton, 

Administrator. 

IFR  Doc.  93-8483  Filed  4-9-93;  8:45  am) 

BtLUNO  CODE  41«>-flO-U 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  304] 

Cooperative  Agreement  To  Establish 
an  Office  Information  System  in  a 
County-Based  Medical  Examiner's 
Jurisdiction;  of  Availability  of  Funds 
for  Fiscal  Year  1993 

Introduction 

The  Centers  for  EHsease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement  with 
a  county-based  medical  examiner 
jurisdiction  serving  a  population  of  2.5 
million  or  more  to  establish  an  office 


automation  system  in  order  to  improve 
the  quality  and  availability  of 
surveillance  data  on  deaths  investigated 
by  that  office. 

The  Pubhc  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of 
Surveillance  and  Data  Systems.  (For 
ordering  a  copy  of  Healthy  People  2000, 
see  WHERE  TO  OBTAIN  ADDITIONAL 
INFORMATION  section.) 

Authority 

This  program  is  authorized  under  the 
Public  Health  Service  Act,  section  301 
[42  U.S.C.  241). 
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Eligible  Applicants 

Eligible  applicants  are  county-based 
medical  examiner  jurisdictions  serving 
populations  in  excess  of  2.5  million  (a 
jurisdiction  may  be  composed  of  one  or 
more  counties  but  should  not  be 
construed  to  consist  of  an  entire  state). 
Using  1990  U.S.  Census  data,  this 
announcement  is  limited  to  the 
following  offices:  New  York  City 
(composed  of  Kings,  Queens,  Bronx, 
Richmond,  and  New  York  boroughs), 
Los  Angeles  County  (CA),  Cook  County 
(IL),  Harris  County  (TX),  and  San  Diego 
County  (CA). 

Large  metropolitan  areas — those  with 
a  population  exceeding  2.5  million — 
have  large  numbers  of  sudden, 
unexpected  deaths.  Information  on 
these  deaths  is  of  interest  to  researchers 
and  public  health  officials.  For  this 
reason,  a  medical  examiner  office 
serving  a  population  in  excess  of  2.5 
million  ufis  u6vn  iuentiueu  as  the  best 
site  to  develop  a  model  automated 
system  which  could  be  replicated 
nationally. 

Availability  of  Funds 

Approximately  $190,000  will  be 
available  in  FY  1993  to  support  one 
cooperative  agreement  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  1, 1993,  and  will  be 
made  for  a  12-month  budget  period 
within  a  1-year  project  period. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  establish  a  model 
automated  office  information  system  for 
a  large  metropolitan  area  medical 
examiner's  office  (1)  to  collect 
comprehensive  and  uniform  data  on 
investigated  deaths,  (2)  to  monitor 
trends  and  identify  risk  factors  for 
deaths  resulting  from  violence,  drug  and 


alcohol  abuse,  and  other  causes  of 
sudden  death,  and  (3)  to  identify  new  or 
emerging  causes  of  sudden  and 
unexpected  deaths.  This  system  will  aid 
state  and  local  health  agencies.  CDC. 
and  other  Federal  agencies  by  allowing 
the  timely  transfer  of  medical  examiner 
data  among  these  agencies. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
objectives  of  this  agreement,  the 
recipient  shall  be  responsible  for 
conducting  activities  under  A.,  below; 
and  CDC  shall  be  responsible  for 
conducting  activities  under  B.,  below. 

A.  Recipient  Activities 

1.  Improve  the  quahty  and  availability 
of  data  on  deaths  investigated  by  the 
medical  examiner's  office  by 
establishing  a  computerized  office 
information  system. 

2.  Set  up  a  local  computer  network 
conforming  to  industry  and  government 
standards  and  a  multiuser  database  that 
can: 

(a)  store  date/time,  numeric  and 
textual  data,  laboratory  resuhs,  and 
graphic  images  obtained  in  Medical 
Examiner  cases; 

(b)  search  for  and  retrieve  cases  of 
interest  interactively; 

(c)  allow  searching  of  textual  portion 
of  autopsy  and  investigation  reports  and 
listing  of  cases  based  on  textual 
searching; 

(d)  verify  consistency  of  case  data  and 
perform  other  quality  assurances/quality 
control  procedures; 

(e)  allow  users  to  define  report 
formats  and  produce  reports 
independently;  and 

(f)  allow  data  in  the  database  to  be 
accessed  by  other  computer  software, 
sucii  as  soiiVirare  icr  atatistica!  analysis 
and  natural  language  processing. 

3.  Produce  electronic  data  files  in 
structured  ASCII  format  that  can  be 
readily  shared  with  state  and  local 
health  agencies,  CDC,  and  other  Federal 
agencies. 

4.  Install  telecommunications  or 
v/ide-area  "networking  equipment  and 
software  that  will  allow  exchange  of 
data  between  the  medical  examiner's 
office  and  authorized  users. 

B.  CDC  Activities 

1.  Provide  technical  assistance  on 
data  format,  database  design  and 
content,  selection  of  hardware, 
operating  system  and  database 
management  software. 

2.  Collaborate  in  the  production  of 
statistical  reports  needed  by  the  medical 
examiner's  office,  other  city  offices, 
state  and  local  law  enforcement 
agencies,  and  Federal  agencies. 


Evaluation  Criteria 

Apphcations  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Need  (three  parts):  Maximum  40 
points. 

a.  The  number  of  cases  investigated 
annually.  Maximum  20  points,  assigned 
as  follows: 


No.  of  cases  investigated  an- 
nually 

Scots 

Less  than  4,999  

4  points 
Bpoints 
12  points 
16  points 
20  poinU. 

5.000  -  9,999  

10.000-  14.999  

15,000-  19.999  

Over  20,000  

b.  The  number  and  types  of  requests 
for  information  received  by  the  office 
annually.  Maximum  10  points. 

c.  The  extent  to  which  the  applicant 
demonstrates  a  lack  of  and  a  need  for  an 
automated  office  information  system — 
the  greater  the  demonstrated  need,  the 
greater  the  number  assigned.  Maximum 
10  points. 

2.  Capacity  (two  parts):  Maximum  30 
points. 

a.  The  extent  to  which  the  office 
demonstrates  its  ability  to  obtain  or 
provide  the  expertise  to  complete  this 
project.  Maximum  20  points. 

b.  The  extent  to  which  the  office  is 
representative  of  other  offices,  and  as 
such,  would  be  an  appropriate  site  for 
the  development  of  a  national  modeL 
Maximum  10  points. 

3.  Methods/ Activities  (two  parts): 
Maximum  20  points. 

a.  The  quality  of  the  applicant's 
proposed  plan  to  develop  (or  enhance) 
an  office  information  system,  and  the 
degree  to  which  such  plan  is  realistic, 
conforms  to  Federal  Information 
Processing  Standards,  and  meets  the 
intended  purpose  of  tlie  funding. 
Maximum  10  points. 

b.  The  extent  to  which  the  applicant 
demonstrates  the  interest,  ability,  and 
willingness  to  share  data  with  local 
government  agencies,  as  well  as  CDC 
and  other  Federal  agencies.  Maximum 
10  points. 

4.  Evaluation:  Maximum  10  points. 
The  adequacy  of  the  applicant's  plan 

to  monitor  progress  toward  meeting  the 
objectives  of  the  project. 

5.  Budget:  Not  scored. 

The  extent  to  which  the  budget  is 
reasonable,  adequately  justified,  and 
consistent  with  the  intended  use  of  the 
grant  funds. 

Executive  Order  12372  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372, 
as  implemented  by  DHHS  regulations  in 
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45  CFR  part  100,  are  applicable  to  this 
program.  Executive  Order  12372 
provides  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  federally  recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  the  SPOC  to  the 
prospective  applications  and  to  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Henry  S.  Cassell,  III.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300, 
Atlanta,  Georgia  30305.  The  due  date  for 
state  process  recommendations  is  60 
days  after  the  application  deadline  date 
for  new  and  competing  continuation 
awards.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  state  process  recommendations  it 
receives  after  that  date. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
apphcation  PHS  Form  5161-1,  must  be 
submitted  to  Henry  S.  Cassell  ID,  Grants 
Management  OfGcer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE..  room  300,  Mail  Stop  E- 
13,Atlanta,  GA  30305,  on  or  before  June 
1, 1993. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group.  (The 
applicant  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 


not  be  accepted  as  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
lb.  are  considered  late  applications.  A 
late  application  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures, 
an  application  package  and  business 
management  technical  assistance  may 
be  obtained  from  Lisa  Tamaroff,  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mail  Stop  E^-13. 
Atlanta,  GA  30305;  (404)  842-6796. 
Programmatic  technical  assistance  may 
be  obtained  from  Gib  Parrish,  M.D.  or 
Roy  Ing,  M.D.,  Surveillance  and 
Programs  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway  NE.  (Mail  Stop  F- 
35),  Atlanta,  GA  30341-3724; 
(Telephone  404-488-7060). 

Please  refer  to  Announcement 
Number  304  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  01 7-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325. 
(Telephone  202-783-3238). 

Dated:  April  5. 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc.  93-8439  Filed  4-9-93;  8:45  am] 
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Food  and  Drug  Administration 
[Docket  No.  92N-0458] 

Jacob  H.  Rivers;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2}  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 


(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Mr.  Jacob  H. 
Rivers,  a/k/a  Jack  Rivers,  #28371-037, 
FPC  Petersburg.  P.O.  Box  1000. 
Petersburg.  VA  23804-1003.  from 
providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  bases 
this  order  on  a  finding  that  Mr.  Rivers 
was  convicted  of  felonies  under  Federal 
law  for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Rivers  has 
failed  to  request  a  hearing  and. 
therefore,  has  waived  his  opportunity 
for  a  hearing  concerning  this  action. 
EFFEC-nVE  DATE:  April  12.  1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Megan  L.  Foster.  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration,  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8041. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  July  10, 1992,  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Mr. 
Jacob  H.  Rivers  for  two  counts  of  aiding 
and  abetting  the  making  of  a  false 
statement  to  a  Federal  agency  and  one 
count  of  aiding  and  abetting  the 
obstruction  of  an  agency  proceeding. 
Federal  felony  offenses  under  18  U.S.C. 
1001, 18  U.S.C.  1505,  and  18  U.S.C.  2. 

As  a  result  of  these  convictions,  FDA 
served  Mr.  Rivers  by  certified  mail  on 
January  14, 1993,  a  notice  proposing  to 
permanently  debar  him  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B)  of  the  act,  that  he  was 
convicted  of  felonies  under  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Rivers  did 
not  request  a  hearing.  His  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment. 
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IL  Findings  and  Order 

Therefore,  as  E)eputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
me  (21  CFR  5.20),  I  find  that  Mr.  Jacob 
H.  Rivers  has  been  convicted  of  felonies 
under  Federal  law  for  conduct  (1) 
relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product  (21  U.S.C  335a{a)(2)(A));  and 
(2)  relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings. 
Mr.  )acob  H.  Rivers  is  permanently 
debarred  from  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  dnig  product  apphcation 
under  section  505.  507.  512.  or  802  of 
the  act  (21  U.S.C.  355.  357.  360b.  or 
382).  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262). 
effective  April  12,  1993  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C.  32l{e€)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Rivers  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Mr. 
Rivers,  during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 
{>erson  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  application  or 
abbreviated  antibiotic  drug  application 
from  Mr.  Rivers  during  his  period  of 
debarment. 

Any  application  by  Mr.  Rivers  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  92N-0458  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management. 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  March  31. 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
(PR  Doc  93-8485  Filed  4-»-93;  8:45  am] 
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[Docket  Na  92N-0422] 

Raju  Vegesna;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SlMyttlARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Mr.  Raju 
Vegesna  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Vegesna  was  convicted 
of  a  felony  under  Federal  law  for 
conduct  (1)  relating  to  the  development 
and  approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product;  and  (2)  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Mr.  Vegesna  has  failed  to  request  a 
hearing  and,  therefore,  has  waived  his 
opportunity  for  a  hearing  concerning 
this  action. 

EFFECTIVE  DATE:  April  12. 1993. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  12420 
ParklavkTi  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOn  FliRTHER  INFORMATION  CONTACT: 

Megan  L.  Foster,  Center  for  Drug 

Evaluation  and  Research  (HFD-366), 

Food  and  Drug  Administration,  7500 

Standish  PI.,  Rockville.  MD  20855,  301- 

295-6041. 

SUPPt.EMENTARY  INFORMATION: 

I.  Background 

On  July  30, 1990.  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Mr. 
Raju  Vegesna  for  two  counts  of  aiding 
and  abetting  interstate  travel  in  aid  of 
racketeering,  a  Federal  felony  offense 
under  18  U.S.C.  1952  and  18  U.S.C.  2. 

As  a  result  of  these  convictions,  FDA 
issued  a  Federal  Register  notice  on 
January  12, 1993  (58  FR  3958), 
proposing  to  permanently  debar  Mr. 
Vegesna  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application  and  offered  him  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B)  of  the  act,  that  he  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Vegesna  did 
not  request  a  hearing.  His  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment. 


n.  Findings  and  Order 

Therefore,  as  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act.  and  under  authority  delegated  to 
me  (21  CFR  5.20).  I  find  that  Mr.  Raju 
Vegesna  has  been  convicted  of  felonies 
under  Federal  law  for  conduct  (1) 
relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product  (21  U.S.C  335a(a)(2){A));  and 
(2)  relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings. 
Mr.  Raju  Vegesna  is  permanently 
debarred  frxim  providing  services  in  any 
capacity  to  a  person  wi^  an  approved 
or  pending  drug  product  application 
under  section  505.  507.  512.  or  802  of 
the  act  (21  U.S.C.  355.  357.  360b,  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C.  262), 
effective  April  12,  1993  (21  U.S.C. 
335a(c)(l)(B)  and  (c)(2)(A){ii)  and  21 
U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Vegesna  in  any  capacity, 
during  his  period  of  debarment,  will  be 
subject  to  civil  money  penalties.  If  Mr. 
Vegesna,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application,  he 
will  be  subject  to  civil  money  penalties. 
In  addition,  FDA  will  not  accept  or 
review  any  abbreviated  new  dnig 
application  or  abbreviated  antibiotic 
drug  application  from  Mr.  Vegesna 
during  his  period  of  debarment. 

Any  application  by  Mr.  Vegesna  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  92N-0422  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  March  31, 1993. 
fane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  93-8484  Filed  4-9-93:  8:45  am] 
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Health  Resourcaa  and  Servkea 
Adminiatration 

Availability  of  Funda  for  Conununlty 
and  Migrant  Health  Center  Actlvttlea, 
for  the  Provlaion  of  Technical  and 
Other  Non-Financial  Aaaialance  to 
Community  and  Migrant  Health 
Centera,  and  for  Cooperative 
Agreementa  To  Support  Community 
arKi  Migrant  Health  Centera 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  announces  the 
availability  of  discretionary  grant  funds 
of  approximately  $620  million  in  Bscal 
year  (FY)  1993  for  Community  and 
Migrant  Health  Center  (C/MHC) 
activities  including  grants  for  the 
operation  of  C/MHCs.  capital 
improvements,  cooperative  agreements 
to  support  C/MHCs  and  other 
commimity-based  providers  of  primary 
care,  and  awards  for  the  provision  of 
technical  and  other  non-financial 
assistance  to  C/MHCs. 

This  announcement  is  made  to  assure 
that  continuation  grants  can  be  awarded 
in  a  timely  fashion  consistent  with  the 
needs  of  the  program  as  well  as  to 
provide  for  distribution  of  funds 
throughout  the  fiscal  year.  A  subsequent 
notice  will  be  issued  in  the  Federal 
Register  to  announce  the  availability  of 
approximately  $18  million  to  support 
new  start  and  ex{>ansion  grants  and  a 
minimal  number  of  planning  grants  for 
future  new  starts  and  expansions. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS  led  national  activity  for  setting 
priority  areas.  The  health  center 
program  directly  addresses  the  Healthy 
People  2000  objectives  by  improving 
access  to  preventive  and  primary  care 
services  for  underserved  populations, 
especially  minority  and  other 
disadvantaged  populations.  Potential 
appUcants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-001-00474-01)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-00473-01)  through  the 
Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325 
(Telephone  202-783-3238). 
APPUCATWN  DEAOUNES:  Applications 
shall  be  considered  to  have  met  the 
deadline  if  they  are:  (1)  received  on  or 
before  the  deadUne;  or  (2)  sent  on  or 
before  the  established  deadUne  date  and 
received  in  time  for  orderly  processing. 


(Applicants  should  request  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.)  Late  applications  not 
accepted  for  processing  will  be  returned 
to  the  applicant.  Deadlines  are  as 
follows: 

SECTIONS  329  AND  330  FUNDS:  Competing 
continuation  applications  for  section 
329  and/or  330  Kinds  to  provide 
essential  services  are  due  120  days  prior 
to  the  expiration  of  the  current  project 
period  award  unless  otherwise  specified 
(for  a  list  of  service  areas  with  expiring 
project  periods,  see  Federal  Register 
notice  published  on  September  10, 
1992.  57  FR  41506  et  seq).  Non- 
competing  continuation  applications  are 
due  120  days  prior  to  the  expiration  of 
the  cvirrent  budget  period. 
TECHNICAL  AND  OTHER  NON-FINANCIAL 
ASSISTANCE  AND  COOPERATIVE 
AGREEMENTS:  Competing  and  non- 
competing  continuation  cooperative 
agreements  under  sections  333(d), 
330(f)(1)  and  329(g)(1)  and  competing 
and  non-competing  continuation 
applications  to  provide  technical  and 
other  non-financial  assistance  under 
sections  333(d),  330(f)(1)  and  329(g)(1) 
must  be  received  no  later  than  February 
1, 1993,  unless  otherwise  specified. 
New  proposals  for  technical  and  other 
non-financial  assistance  under  sections 
333(d),  330(0(1)  and  329(g)(1)  and 
proposals  for  new  cooperative 
agreements  under  sections  333(d), 
330(0(1)  and  329(g)(1)  must  be  received 
no  later  than  July  1, 1993. 
CAPfTAL:  In  order  to  be  considered  for 
funding,  major  capital  applications  must 
be  received  no  later  than  April  1, 1993, 
and  the  eligible  entities  were  so 
notified.  Minor  capital  improvements 
may  be  included  with  the  ongoing 
Section  329  or  330  application  as  an 
improvement  request  or  as  an 
emergency  supplemental  request  at  any 
time  during  the  fiscal  year. 
ADDRESSES:  The  PHS  Regional  Grants 
Management  Officers  (RGMOs).  whose 
names  and  addresses  are  provided  in 
the  appendix  to  this  document,  are 
responsible  for  distributing  application 
kits  and  guidance  (PHS  form  5161-1 
with  revised  face  sheets  DHHS  Form 
424,  as  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  numbers  0937-0189). 
Completed  apphcations  must  be 
submitted  to  them.  The  kits  and 
guidance  will  be  sent  to  existing 
grantees  while  new  applicants  should 
contact  the  appropriate  RGMO.  The 
RCMOs  are  available  to  provide 
assistance  on  business  management 
issues. 


FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  assistance  and  general 
program  information  about  the 
availability  of  section  329.  330,  330(0(1) 
and  333(d)  funds,  contact  Richard  C 
Bohrer,  (301)  443-2260.  For  additional 
information  about  funding  under 
section  329(g)(1),  contact  Antonio 
Duran.  (301)  443-1153.  Additional 
information  about  current  329  and  330 
comprehensive  perinatal  care  activities 
can  be  obtained  from  Jeanellen 
Kallevang  (301)  443-7587. 

SUPPLEMENTARY  INFORMATION: 

A.  General  Primary  Care  Services 
Delivery 

Gmnt  Amounts 

It  is  estimated  that  approximately 
$521.7  milhon  in  discretionary 
continuation  grants  for  CHC  activities 
(i.e.,  approximately  $478.7  milHon  for 
general  primary  care  services  delivery 
and  $43  million  for  Comprehensive 
Perinatal  Care  Program  (CPCP) 
activities)  and  approximately  $57 
million  in  discretionary  grants  for 
continuation  of  MHC  activities  (i.e., 
approximately  $55  million  for  general 
primary  care  services  delivery  and  $2 
million  for  CPCP  activities)  will  be 
available  under  sections  330  and  329  of 
the  Public  Health  Service  (PHS)  Act  (42 
U.S.C  254c  and  254b,  respectively).  Of 
the  $45  million  for  Comprehensive 
Perinatal  Care  Program  activities, 
approximately  $10  million  will  be  for 
the  infant  mortality  reduction  initiative 
in  C/MHCs. 

Number  of  Awards 

A  total  of  approximately  571  C/MHC 
grants  will  be  made  available,  of  which 
approximately  244  ($248  million)  will 
be  for  competing  continuation  grants 
and  approximately  327  ($330.7  million) 
will  be  for  noncompeting  continuation 
grants.  Approximately  305  of  these 
grants  will  include  CPCP  activities. 
Grants  will  range  from  approximately 
^200,000  to  approximately  $2  million 
for  general  primary  care  services 
delivery  (C/MHC).  Grants  will  range 
from  approximately  $40,000  to 
approximately  $450,000  for 
Comprehensive  Perinatal  Care  program 
activities  in  C/MHCs.  Awards  will  be 
made  for  a  one  year  budget  period. 
Project  periods  will  be  for  up  to  three 
years. 

Eligible  Applicants 

It  is  the  intent  of  HRSA  to  continue 
to  support  health  services  in  the  service 
areas  of  currently  funded  C/MHCs, 
given  the  unmet  need  inherent  in  their 
designation  as  medically  underserved. 
Within  their  project  periods,  only 


present  grantees  may  apply  for  sections 
329  and  330  awards  to  continue  to 
provide  health  services  in  medically 
imdereerved  areas.  However,  any  non- 
profit private  and  pubUc  entities  may 
apply  to  serve  the  geographic  areas 
where  project  periods  are  expiring. 

Review  Criteria 

When  determining  whether  Federal 
support  will  be  made  available  for 
continuing  awards,  the  Department  will 
review  C/MHCs  for  compliance  with 
standard  criteria  stipulated  in  the 
program  regulations  (42  CFR  part  51c 
for  CHC  and  part  56  for  MHC  activities) 
and  for  how  effectively  they  have  used 
previously  awarded  sections  330  and 
329  funds.  This  year's  reviews  will 
continue  to  emphasize  need  and 
community  impact,  health  services, 
management  and  finance,  and 
governance.  Specifically,  applications 
will  be  evaluated  based  on:  (1)  The 
demonstrated  need  for  services  based  on 
geographic,  demographic,  and  economic 
factors,  resources  in  the  area,  and  health 
status:  (2)  the  capacity  to  provide 
primary  health  services  as  appropriate 
to  meet  the  needs  of  the  community,  as 
evidenced  by  such  attributes  as  an 
adequate  medical  provider  staff  (e.g., 
number,  specialty  mix.  and 
qualifications),  critical  linkages  to  other 
relevant  entities  (e.g..  State  or  local 
health  departments.  State  Medicaid 
agencies,  health  professions  training 

[)rograms).  and  coordination  with  other 
evels  of  care;  (3)  appropriate 
leadership,  management  structures  and 
financial  systems  to  enable  delivery  of 
health  services  efficiently  and 
effectively:  (4)  appropriateness  of 
governing  board  composition, 
committee  structure,  and  performance 
to  enable  the  board  to  function  fully  and 
effectively  in  its  fiduciary  role;  and  (5) 
the  degree  to  which  the  applicant 
intends  to  integrate  services  supported 
by  this  grant  with  health  services 
provided  under  other  federally  assisted 
programs. 

B.  Capital  ImproTements 

Approximately  $5  million  will  be 
available  to  support  major  and  minor 
capital  improvements.  Major  capital 
improvements  include:  Facility 
acquisition,  construction,  alteration, 
renovation  and  modernization.  Major 
capital  requests  are  requests  for  Federal 
grant  support  in  excess  of  $100,000  and 
will  fall  into  one  of  two  categories:  (1) 
Proposals  to  correct  major  fire  and  life 
safety  code  violations:  and  (2)  other 
major  capital  proposals  such  as  to 
acquire  or  construct  a  new  facility  or  to 
acquire,  modernize  or  expand  the 
existing  site.  Minor  capital 
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improvements  are  requests  for  Federal 
grant  support  of  less  than  $100,000. 
Emphasis  will  be  given  to  proposals  to 
correct  existing  fire  and  life  safety  code 
violations,  particularly  violations  that 
disrupt  the  delivery  of  primary  care 
services  and  may  pose  a  danger  to 
health  center  patients  and  staff.  Fire  and 
Ufa  safety  code  violations  include  those 
that  are  cited  or  clearly  dociunented. 

Review  Criteria 

Applications  for  major  capital  will  be 
reviewed  against  the  following  criteria: 
(1)  Documented  community  need  for 
continued  service  delivery;  (2)  extent  of 
the  facihty  need;  (3)  appropriateness  of 
site  selection;  (4)  availability  of  other 
sources  of  proposed  financing;  and  (5) 
soundness  of  the  proposal.  Awards  will 
be  issued  by  September  30. 1993.  except 
for  minor  capital  improvements  which 
may  be  made  sooner,  depending  on  the 
nature  of  the  building  deficiency. 

C  Comprehensive  Perinatal  Care 
Program 

Eligible  Applicants 

All  Comprehensive  Perinatal  Care 
Program  (CPCP)  awards  are  expected  to 
be  made  to  current  recipients  of  CPCP 
funding  which  are  performing 
satisfactorily. 

Review  Criteria 

The  review  criteria  for 
Comprehensive  Perinatal  Care  Program 
(CPCi')  competing  continuations, 
including  the  special  initiative  to  reduce 
infant  mortality  in  C/MHCs,  are:  (1)  The 
extent  to  which  the  current  and 
proposed  basic  center  operations  are 
sound;  (2)  the  extent  to  which  infants 
bom  to  the  center's  perinatal  users  are 
at  high  risk  for  mortality  and/or 
morbidity;  (3)  the  extent  to  which  the 
previous  CPCP  funding  has  been  used  to 
enhance  the  basic  perinatal  services  of 
the  center,  such  as  by  provision  of  case 
management  (risk  assessment, 
coordination  and  referral,  follow-up  and 
tracking,  crisis  intervention  and 
documentation),  outreach  to  targeted 
special  populations  (e.g.,  homeless. 
HIV-infected,  substance  abusing, 
teenaged  populations),  patient 
education  and  counseling,  and  home 
visiting;  (4)  the  capability  of  the  center 
to  improve  perinatal  health  as 
demonstrated  through  various  process 
and  outcome  measures  of  progress,  such 
as  increased  perinatal  caseload, 
increased  first  trimester  enrollment, 
reduced  late  or  absent  entry  into  care, 
increased  post  partum  return  rate, 
reduced  incidence  of  low  birth  weight, 
and  increased  newborn  visits  (an 
increase  in  perinatal  caseload  may  also 


be  a  process  indicator  of  progress  in 
reachine  out  to  women  to  get  them  into 
care  early);  and  (5)  the  extent  to  which 
the  plan  is  reasonable  in  that  it:  (a) 
Addresses  the  specific  perinatal  care 
needs  of  the  community,  focusing  on 
women  and  infants  at  high  risk  of  poor 
health  status;  (b)  further  develops  an 
appropriate  system  of  care  which 
includes  collaboration  with  other 
resources;  (c)  contains  specific  time- 
framed,  measurable  objectives, 
responsive  to  the  CPCP  expectations 
and  the  clinical  measures:  and  (d) 
contains  an  associated  budget  which  is 
appropriate  for  the  proposal  in  that  it  is 
in  accordance  with  Federal  cost 
principles  and  corresponds  to  the 
proposed  activities. 

D.  Cooperative  Agreements 

Grant  Amounts 

It  is  anticipated  that  approximately 
$8.0  million  will  be  made  available  to 
support  cooperative  agreements  with 
qualified  statewide  organizations.  It  is 
also  anticipated  that  approximately 
$700,000  will  be  made  available  for 
awards  to  national  organizations  to 
provide  assistance  in  the  development 
and  coordination  of  primary  health  care 
services  in  needy  areas. 

Number  of  A  wards 

Approximately  56  statewide 
cooperative  agreements  will  be 
awarded,  the  majority  of  which  will  be 
for  approximately  $100,000.  Up  to  4  of 
these  awards  may  be  new.  There  will  be 
4  national  cooperative  agreements 
awarded,  ranging  from  $125,000  to 
$200,000.  Awards  for  statewide  and 
national  cooperative  agreements  will  be 
made  for  a  one  year  budget  period. 
Project  periods  will  be  for  up  to  three 
years. 

Eligible  Applicants 

Statewide  cooperative  agreements  are 
anticipated  to  be  awarded  primarily  to 
existing  continuation  grantees.  An 
applicant  must  be  an  agency  of  State 
government;  a  statewide  public  or 
private  nonprofit  entity  that  operates 
solely  within  one  state;  or  a  national 
organization  that  represents  State,  local 
or  community-basea  health 
constituencies,  and  that  satisfies  the 
Secretary  that  it  is  able  to  meet  program 
requirements. 

Review  Criteria 

Applicants  for  statewide  cooperative 
agreements  will  be  evaluated  according- 
to  their  abihty  to  perform  State-specific 
activities  in  each  of  five  program  areas: 
(1)  Health  care  financing;  (2)  health  care 
providers;  (3)  maternal  and  child  health; 
(4)  other  special  populations;  and  (5) 
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primary  care  systems  development. 
Appropriate  activities  for  cooperative 
agreements  include,  but  are  not  limited 
to:  identifying  and  securing  designation 
of  health  professional  shortage  areas 
((IPSA)  and  determining  the  need  for 
National  Health  Service  Corps  (NHSC) 
and  other  primary  care  providers; 
assisting  C/MHCs  and  other  community- 
based  organizations  and  primary  care 
providers  in  areas  of  high  need  in 
recruiting  and  retaining  health  care 
personnel:  promoting  the  use  of  State 
resources  (including  Medicaid,  Maternal 
and  Child  Health  and  special 
population  funding)  for  primary  care 
purposes;  promoting  partnerships  and 
affihations  with  State  and  local  nealth 
departments.  State  Medicaid  agencies. 
Area  Health  Education  Centers, 
hospitals,  specialty  and  social  service 
providers  and  primary  care  residency 
training  programs;  coordination  of 
activities  with  PHS  and  NHSC  State 
loan  repayment  activities  and  other 
State  health  professions  loan 
repayment'scholarship  programs  and 
programs  encouraging  students  to 
pursue  careers  in  primary  care, 
including  the  expansion  of  the  number 
of  student  and  resident  training 
opportunities  in  underserved  areas;  and 
planning  and  resource  development  for 
activities  in  support  of  the  perinatal  life 
cycle  as  well  as  activities  targeted 
towards  special  needs  groups  such  as 
the  homeless,  substance  abusers,  HIV- 
infected  individuals,  the  elderly,  and 
migrant/seasonal  farmworkers. 

In  addition  to  performing  State- 
specific  activities  in  the  five  program 
areas  identified  above,  all  recipients  are 
expected  to  address  the  following  key 
activities:  (1)  In  the  area  of  health  care 
providers,  (a)  recipients  will  be  required 
to  define  by  July  1. 1993,  the  roles  of  the 
Cooperative  Agreement  (CA)  recipient. 
State  and  Regional  Primary  Care 
Association  (S/RPCA).  Regional  Office 
(RO)  and  any  other  entities  in  achieving 
and  maintaining  formal  clinician  need 
designations,  (b)  by  July  1.  1993,  to 
define  the  roles  of  the  CA  recipient,  S/ 
RPCA,  RO  and  any  other  entities  in 
recruitment/retention  activities  and  (c) 
by  October  31, 1993,  to  develop  a  report 
on  interdisciplinary  practice  models,  in 
coordination  with  the  RO  and  the  S/ 
RPCA  if  there  is  one;  and  (2)  in  the  area 
of  primary  care  systems  development, 

(a)  recipients  will  be  required  by 
January  15,  1994,  to  develop  a  complete 
version  of  the  Primary  Care  Access  Plan 
which  addresses  each  county  in  the 
State,  and  which  includes  an  update  of 
the  interventions  section  of  the  plan  and 

(b)  by  July  15, 1993.  the  recipient  is 
expected  to  develop  a  written  plan  in 


collaboration  with  the  S/RPCA,  if  there 
is  one,  and  the  RO  on  the  assurance  of 
community  development  and  other 
technical  assistance  for  communities 
identified  as  high  priorities  for 
interventions  in  the  primary  care  access 
plan. 

Additionally,  recipients  in  States  with 
Healthy  Start  grantees  are  expected  in 
the  area  of  maternal  and  child  health  to 
assure  technical  assistance  to  the 
community-wide  coalitions  responsible 
for  the  Healthy  Start  Initiative. 

Preference  for  funding  one-time 
improvement  packages  for  State  Primary 
Care  cooperative  agreements  will  be 
given  to:  service  education  linkages; 
commimity  development  in  targeted 
areas;  and  the  assurance  of  access  in  the 
implementation  of  managed  care 
programs.  These  requests  will  be  held 
for  review  during  the  fourth  quarter  of 
the  fiscal  year  with  awards  being  made 
by  September  30,  1993. 

All  national  organizations  seeking 
cooperative  agreements  will  be 
evaluated  according  to  their  ability  to 
address  activities  in  one  or  more  of  the 
following  areas:  (1)  Enhanced  access  to 
primary  care,  especially  for  emerging 
populations  such  as  persons  with  HTV 
infection/AIDS;  (2)  retention  and 
recruitment  of  health  care  providers  in  - 
medically  underserved  areas  and  to 
serve  medically  underserved 
populations;  (3)  health  care  services  for 
minorities;  and  (4)  management  and 
enhanced  financing  for  primary  care 
services. 

Federal  Responsibilities  Under 
Cooperative  Agreements 

Federal  responsibilities  under  the 
statewide  cooperative  agreements,  in 
addition  to  the  usual  monitoring  and 
technical  assistance  provided  under 
grants,  will  include  ^e  following:  (1) 
The  exerdse  of  responsibiUty  for  final 
authority  on  the  aweu-d  of  Federal 
grants.  Federal  health  personnel 
placement,  and  overall  program 
management  of  Federal  resources  in  the 
context  of  fulfilling  the  State  program  as 
developed  under  the  agreement;  (2)  the 
detail  or  assignment  of  Federal 
personnel  to  the  statewide  organization; 
(3)  the  recruitment  and  assignment  of 
NHSC  personnel  in  accordance  mth  the 
program  developed  under  the 
cooperative  agreement;  and  (4) 
participation  in  the  development  and 
approval  of  statewide  plans  at  various 
stages  during  their  development. 


E.  Technical  and  Other  Non-Financial 
Assistance 

Grant  Awards 

It  is  anticipated  that  approximately 
$10.0  million  in  discretionary  grants 
will  be  awarded  to  provide  technical 
and  other  non-financial  assistance 
(including  awards  to  national 
organizations). 

Number  of  A  wards 

Up  to  40  awards,  the  majority  of 
which  will  amount  to  approximately 
$100,000,  will  be  made,  primarily  to 
continuation  grantees  fur  the 
performance  of  State-specific  and/or 
regional  activities.  Up  to  5  awards  may 
be  new.  Approximately  5  national 
awards  ranging  from  $123,000  to  $1.2 
million  will  be  made.  Awards  will  be 
made  for  a  one  year  budget  period. 
Project  periods  will  be  for  up  to  three 
years. 

Eligible  Applicants 

Eligible  applicants  are  private 
nonprofit  entities,  including  (but  not 
limited  to]  national,  regional  and  State 
associations.  For  the  purpose  of  carrying 
out  these  legislative  authorities, 
technical  and  other  non-financial 
assistance  provides  a  three  tiered 
approach  on  the  national,  State  or 
regional,  and  local  levels.  National  level 
technical  and  other  non-financial 
assistance  increases  skill  levels  at  the 
macro  level  around  overarching  issues, 
program  expectations  and  national 
trends  in  areas  affecting  C/MHCs. 
Programs  focus  on  enhancing  skills  of 
senior-level  staff  such  as  Executive  and 
Medical  Directors  and  Board  members. 
National  technical  and  other  non- 
financial  assistance  also  addresses  the 
need  for  guidance  materials  and 
technical  publications  for  use  at  Stale, 
regional  and  C/MHC  levels.  Such 
assistance  is  especially  critical  for 
assisting  HRSA  in  carrying  out  new 
programmatic  responsibilities,  e.g., 
infant  mortality  and  C/MHC  new  start/ 
expansion.  National  assistance  permits 
information  and  expectations  to  be 
communicated  directly  to  C/MHCs  and 
also  to  the  State  and  regional  levels 
where  the  primary  responsibility  is 
vested  for  application  and 
implementation  assistance.  Regional 
technical  and  other  non-financial 
assistance  refers  to  a  cluster  of  States, 
while  State-based  assistance  relates 
specifically  to  a  single  State.  At  either 
level,  the  assistance  addresses  the 
application/implementation  of  national 
policies,  priorities,  concerns  and 
e.xpectations,  in  the  context  of  the 
regional  or  State  environment. 
Technical  and  other  non-finandal 


assistance  at  the  local  level  provides 
assistance  at  the  health  center  or  at  a 
potential  health  center  and  is 
customized  to  address  a  specific  need  or 
needs  of  the  health  center  or 
community. 

Review  Criteria 

Applicants  for  funding  to  provide 
technical  and  other  non-financial 
assistance  to  C/MHCs  and  other  similar 
providers  will  be  evaluated  according  to 
their  ability  to  perform  State-specific 
activities  in  each  of  five  program  areas: 
(1)  Health  care  financing;  (2)  health  care 
providers:  (3)  maternal  and  child  health; 
(4)  other  special  populations;  and  (5) 
primary  care  systems  development. 
Appropriate  activities  for  grantees 
include:  promoting  the  use  of  State 
resouroas  (including  Medicaid,  Maternal 
and  Child  Health  and  special 
population  funding)  for  primary  care 
purposes;  assisting  C/MHCs  and  other 
similar  providers  in  preparing  their 
applications  for  Federal.  State  and  local 
funding;  providing  training  and 
technical  assistance  in  management  and 
governance;  developing  shared  services 
and  joint  purchasing  arrangements; 
assisting  C/MHCs  and  other  similar 
providers  in  recruiting  and  retaining 
primary  care  providers;  promoting 
partnerships  and  affiliations  with  State 
and  local  health  departments.  State 
Medicaid  agencies.  Area  Health 
Education  Centers,  hospitals,  specialty 
and  social  service  providers  and 
residency  programs;  coordinating 
activities  with  PHS  and  NHSC  State 
loan  repayment  activities,  and  other 
State  health  profession  loan  repayment/ 
scholarship  programs  and  programs 
encouraging  students  to  pursue  careers 
in  primary  care;  and  planning  and 
developing  resources  for  activities  in 
support  of  pregnant  women  and 
children,  as  well  as  activities  targeted 
towards  special  needs  populations  such 
as  the  homeless,  substance  abusers. 
HIV-infected  individuals,  the  elderly 
and  migrant/seasonal  farmworkers. 

In  addition  to  performing  State- 
specific  activities  in  the  program  areas 
identified  above,  recipients  are  expected 
to  perform  the  following  key  activities 
in  the  three  following  program  areas:  (1) 
In  the  area  of  health  care  financing, 
recipients  will  be  required  to  participate 
in  activities  to  fully  implement 
Medicaid  and  Medicare  Federally 
Qualified  Health  Center  (FQHC) 
activities — with  particular  attention  to 
managed  care  initiatives  and  their 
impact  on  underserved  populations;  (2) 
in  the  area  of  health  care  providers, 
recipients  will  be  required  to  participatt 
in  (or,  if  there  is  no  CA  recipient,  have 
responsibility  for)  a  report  on 
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interdisciplinary  practice  models;  and 
(3)  in  the  area  of  primary  care  access, 
recipients  will  be  required  to  assure 
community  development  and  other 
technical  assistance  for  high  priority 
interventions  identified  in  the  primary 
care  access  plan.  In  additionfrecipients 
are  required  to  participate  in  (or,  if  there 
is  no  CA  recipient,  have  responsibility 
for)  the  primary  care  plan  update. 

Additionally,  in  States  with  Healthy 
Start  grantees,  in  the  area  of  maternal 
and  child  health,  recipients  will  be 
expected  to  provide  technical  assistance 
to  community-based  primary  care 
provider  consortia  participants  and  to 
the  community-wide  coalitions 
responsible  for  the  Healthy  Start 
Initiative. 

Preference  for  funding  one-time 
improvement  packages  for  S/RPCAs  will 
be  given  to:  Service  education  linkages; 
community  development  in  targeted 
areas;  and  the  assurance  of  access  in  the 
implementation  of  managed  care 
programs.  Some  of  these  requests  may 
be  held  for  review  during  the  fourth 
quarter  of  the  fiscal  year  with  awards 
beino  made  by  September  30, 1993. 

All  recipients  of  national  awards  will 
be  evaluated  according  to  their  ability  to 
address  activities  in  one  or  more  of  the 
following  preference  areas:  (1) 
Enhanced  access  to  primary  care;  (2) 
recruitment  and  retention  of  health 
providers;  (3)  improved  management  for 
primary  care  services;  (4)  health  care 
services  for  special  populations;  (5) 
integration/collaboration  with  public 
and  other  external  organizations;  (6) 
clinical  strategies  for  primary  care 
clinicians;  and  (7)  environmental  and 
occupational  services. 

Other  Award  Information 

All  grants  to  be  awarded  under  this 
notice  are  subject  to  the  provisions  of 
Executive  Order  12372,  as  implemented 
by  45  CFR  part  100,  which  allows  States 
the  option  of  setting  up  a  system  for 
reviewing  applications  fi-om  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application  kits 
will  contain  a  listing  of  States  which 
have  chosen  to  set  up  such  a  review 
system  and  will  provide  a  point  of 
contact  in  the  States  for  that  review. 
Applicants  (other  than  Federally 
recognized  Indian  Tribal  governments) 
should  contact  their  State  Single  Points 
of  Contact  (SPOCs)  as  early  as  possible 
to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  the  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  State 
process  recommendations  should  be 
submitted  to  the  appropriate  Regional 


Office  (see  Appendix).  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  application 
deadline  date.  The  Bureau  of  Primary 
Health  Care  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
response  to  State  process 
recommendations  received  after  this 
date. 

In  addition,  all  grants  to  be  awarded 
under  this  notice  are  subject  to  the 
Public  Health  System  Reporting 
Reouirements  (as  approved  by  the  OMB 
under  control  numbers  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions.  Community- 
based  nongovernmental  applicants  are 
required  to  submit  the  following 
information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date:  (1)  A  copy  of  the  face 
page  of  the  application  (SF  424);  and  (2) 
a  summary  of  the  project  (PHSIS),  not  to 
exceed  one  page,  which  provides  a 
description  of  the  population  to  be 
served,  a  summary  of  the  services  to  be 
provided  and  a  description  of  the 
coordination  planned  with  the 
appropriate  State  or  local  health 
agencies. 

In  the  OMB  Catalog  of  Federal 
Domestic  Assistance,  the  Community 
Health  Center  program  is  listed  as 
Number  93.224;  the  Migrant  Health 
Center  program  is  Number  93.246;  the 
program  of  technical  and  other  non- 
financial  assistance,  including  national 
organizations  is  Number  93.129;  and  the 
Cooperative  Agreements  program, 
including  national  organizations,  for 
development  and  coordination  of 
comprehensive  primary  care  services  is 
Number  93.130. 

Opportunity  for  Comment 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preferences  for  cooperative  agreements 
and  technical  and  other  non-financial 
assistance.  Normally,  the  comment 
period  would  be  60  days.  However,  due 
to  the  need  to  implement  any  changes 
for  the  fiscal  year  1993  award  cycle,  the 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  May  12, 1993  will  be  considered 
before  the  proposed  funding  preferences* 
are  finalized. 
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Written  comments  should  be 
addressed  to;  Richard  C.  Bohrer, 
Director  of  Primary  Care  Services, 
Bureau  of  Primary  Health  Care.  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  7A-55, 
Rockville,  MD  20857  (301)  443-2260. 
All  comments  received  will  be  available 
for  public  inspection  and  copying  at  the 
Division  of  Primary  Care  Services,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Dated:  February  10, 1993. 
Robarl  G.  Harmon, 

Administrator 

Appendix — Regional  Grants  Management 
OEBcera 

Region  I 

Mary  O'Brien,  Grants  Management  Officer, 
PHS  Regional  OfTice  I,  John  F.  Kennedy 
Federal  Building.  Boston,  MA  02203,  (617) 
565-1482 

Region  11 

Steven  Wong,  Grants  Management  Officer, 
PHS  Regional  Office  11,  room  3300.  26 
Federal  Plaza,  New  York,  NY  10278.  (212) 
264-4496 

Region  HI 

Martin  Bree,  Acting  Grants  Management 
Officer,  PHS  Regional  Office  III,  P.O.  Box 
13716,  Philadelphia,  PA  19101,  (215)  596- 
6653 

Region  IV 

Wayne  Cutchens,  Grants  Management 
Officer,  PHS  Regional  Office  IV,  room 
1106, 101  Marietta  Tower,  Atlanta,  GA 
30323,  (404)  331-2597 

Region  V 

Lawrence  Poole,  Grants  Management  Officer. 
PHS  Regional  Office  V,  105  West  Adams 
Street,  17th  Floor,  Chicago,  IL  60603,  (312) 
353-8700 

Region  VI 

Joyce  Bailey,  Grants  Management  Officer, 
PHS  Regional  Office  VI,  1200  Main  Tower, 
Dallas,  TX  75202,  (214)  767-3885 

Region  VII 

Michael  Rowland,  Grants  Management 
Officer,  PHS  Regional  Office  Vll,  room  501 , 
601  East  12th  Street.  Kansas  City,  MO 
64016,  (816)  426-5841 

Region  VIII 

Susan  )aworowski.  Acting  Grants 
Management  Officer,  PHS  Regional  Office 
VIII.  1961  Stout  Street,  Denver,  CO  80294, 
(303)  844-4461 

Region  IX 

Al  Tevis,  Acting  Grants  Management  Officer, 
PHS  Regional  Office  D(,  50  United  Nations 
Plaza,  San  Francisco,  CA  94102,  (415)  556- 
2595 

Region  X 

James  Tipton.  Grants  Management  Officer, 
PHS  Regional  Office  X,  Mail  Stop  RX  20, 


2201  Sixth  Avenue,  Seattle,  WA  98121, 
(206)  553-7997. 

[FR  Doc.  93-8412  Filed  4-9-93;  8:45  am] 
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Program  Announcsment  and  Proposed 
Review  CriterUi  and  Funding  Priority 
for  Grants  for  Professional  Nurse 
Tralneeshlps  for  Rscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1993  Grants  for  Professional 
Nurse  Traineeships  under  the  authority 
of  section  830,  title  VUI  of  the  Public 
Health  Service  (PHS)  Act,  as  amended 
by  the  Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
II  of  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Pub.L. 
102-408,  dated  October  13.  1992. 
Comments  are  invited  on  the  proposed 
review  criteria  and  funding  priority. 

Approximately  $14,000,000  will  be 
available  in  FY  93  for  Grants  for 
Professional  Nurse  Traineeships.  It  is 
anticipated  that  160  awards  will  be 
made  ranging  from  $50,000  to  $150,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1992.  HRSA  reviewed 
225  applications  for  Grants  for 
Professional  Nurse  Traineeships.  Of 
those  applications,  100  percent  were 
approved.  In  FY  1991,  HRSA  reviewed 
217  applications  for  Grants  for 
Professional  Nurse  Traineeships.  Of 
those  applications,  100  percent  were 
approved.  As  a  result  of  the  1992 
amendments,  FY  1993  applications  will 
be  subject  to  peer  review. 

Purpose 

Section  830  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  grants  to  meet  the  cost  of 
traineeships  for  individuals  in 
advanced-degree  programs  in  order  to 
educate  the  individuals  to  serve  in  and 
prepare  for  practice  as  nurse 
practitioners,  nurse  midwives.  nurse 
educators,  public  health  nurses,  or  in 
other  clinical  nursing  specialties 
determined  by  the  Secretary  to  require 
advanced  education.  Federal  support 
can  be  requested  for  up  to  2  years. 

Eligibility 

Eligible  applicants  for  Grants  for 
Professional  Traineeships  include 
public  and  nonprofit  private  entities. 
Applicants  must  agree  that,  in  providing 


traineeships.  the  applicant  will  give 
preference  to  individuals  who  are 
residents  of  health  professional  shortage 
areas  designated  under  section  332.  The 
applicant  must  agree  that  a  traineeship 
will  not  be  provided  to  an  individual 
enrolled  in  a  masters  of  nursing  program 
unless  the  individual  has  completed 
basic  nursing  preparation,  as 
determined  by  the  applicant.  Finally, 
the  applicant  must  agree  that 
traineeships  provided  with  the  grant 
will  pay  all  or  part  of  the  costs  of  (A) 
the  tuition,  books,  and  fees  of  the 
program  of  nursing  with  respect  to 
which  the  traineeships  is  provided;  and 
(B)  reasonable  living  expenses  of  the 
individual  during  the  period  for  which 
the  traineeship  is  provided. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-^325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  understrved. 

Proposed  Review  Criteria 

The  following  criteria  are  proposed 
for  review  of  applications  for  this 
program: 

1.  Program  information  including  the 
level  and  category  of  program(s)  offered 
full-time  enrollment,  and  the  number  of 
graduate  students  completing  degree 
requirements,  and  information  on  other 
financial  aid  available  to  students. 

2.  The  extent  to  which  the  applicant 
offers  courses  which  include  a  clinical 
focus  on  providing  health  care  to 
medically  underserved  communities. 

3.  The  extent  to  which  the  applicant 
offers  didactic  and/or  clinical  courses 
which  address  issues  of  cultural 
diversity,  special  needs  of  minority 
populations,  and/or  promote  the 
development  of  cultural  competence. 

4.  Qualifications  of  the  Program 
Director. 


Other  Consideratioiu 
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In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

Special  consideration  is  defined  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Preference 

In  making  awards  of  grants  under  this 
section,  preference  will  be  given  to  any 
qualified  applicant  that — (A)  has  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  Preference  will  be  given  only 
for  applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group. 

Statutory  Special  Consideration 

Special  consideration  will  be  given  to 
applicants  for  nurse  practitioner  and 
nurse  midwrife  programs  which  conform 
to  guidelines  established  by  the 
Secretary  under  section  822(b)(2)  of  the 
PHS  Act  A  copy  of  these  guidelines 
will  be  included  with  the  application 
materials  for  this  program. 

Proposed  Funding  Priority 

A  funding  priority  will  be  given  to 
programs  which  demonstrate  either 
substantial  progress  over  the  last  three 
years  or  a  significant  experience  of  ten 
or  more  years  in  enrolling  and 
graduating  students  from  those  minority 
or  low-income  populations  identified  as 
at-risk  of  poor  health  outcomes.  This 
priority  is  consistent  with  a  HRSA 
strategy  to  increase  the  number  of  health 
professionals  from  minority  and  other  at 
risk  populations,  to  assure  equal  access 
to  health  professions  education  for  all 
population  groups,  and  ultimately,  to 


provide  a  greater  volume  of  health  care 
in  underserved  areas. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria  and  funding  priority.  The 
comment  period  is  30  days.  All 
comments  received  on  or  before  May  12, 
1993  will  be  considered  before  the  final 
review  criteria  and  funding  priority  are 
established.  Written  comments  should 
be  addressed  to:  Maria  E.  Salmon.  ScD, 
RN,  FAAN,  Director,  Division  of 
Nursing,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  9-35,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Grants  Management  Officer 
(All),  Professional  Nurse  Traineeships 
Program,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building. 
Room  9-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6915.  FAX:  (301)  443-6343. 
Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Anastasia  Buchanan.  Chief.  Nursing 
Practice  Resources  Section,  Division  of 
Nursing,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  9-36,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-5763.  FAX:  (301)  443-8586. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

The  deadUne  date  for  receipt  of 
applications  is  May  14. 1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 


request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for  Professional 
Nurse  Traineeships,  Is  Hsted  at  93.358 
in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  March  3. 1993. 
Robert  G.  Harmon, 

Administrator. 

jFR  Doc.  93-8410  Filed  4-9-93;  8:45  am] 

■aijNa  cooc  4im-is-p 


National  Inatitutaa  of  HMlth 

Government-Owned  Inventiona; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health. 

HHS. 

ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Ms.  Carol  Lavrich,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  Box  OTT,  Bethesda,  Maryland 
20892  (telephone  301/496-7735;  fax 
301/402-0220).  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Tradomaric  Office,  Washington.  DC 
20231. 

06/054,926— Cobalt-Catalyzed  One-Step 

Synthesis  of  Annulated  Pyridimes 

(U.S.  Patent  4,328.343) 
06/145,350— Irreversible  Antl- 

Clucocortlcoids  (U.S.  Patent 

4.296,206) 
06/175.594— Method  for  the  Use  of 

Orally  Administered  Cis-Retinoic 
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Acid  in  the  Treatment  of  Acae  (U.S. 

Patent  4,322,438) 
06/290.223— Process  for  Treating 

Proliferative  Skin  Diseases  Using 

Certain  6,8-Substituted 

Ribofurano8ylpurine-3,5-Cyclic 

Phosphates  (U.S.  Patent  4.380.181) 
06/389.118— Polymer  Bound  Dyes 

Prepared  by  Diazo  Coupling  Reactions 

with  Poly(Organophospbazene8)  (U.S. 

Patent  4.412,066) 
07/281,129— Use  of  Minoxidil  for 

Wound  Healing  (U.S.  Patent 

4,912,111) 
07/316,372— Gal  cium-Metaphosphate 

Filled  Compositions 
07/318,172 — Calmodulin  Binding 

Peptide  Derivatives  of  Non-Er)^oid 

Alpha  Spectrin 
07/367,506 — Peptides  and  Analogues 

Thereof  Having  Antithrombotic 

Activity 
07/423.279— Antihypertensive 

Compositions  and  Use  Thereof 
07/506.613— Method  of  Treating 

Diseases  Associated  with  Elevated 

Levels  of  Interleukin  1  (U.S.  Patent 

5.162.361) 
07/570,442— Method  of  Making  Uve 

Autogenous  Skeletal  Replacement 

Parts 
07/686,264 — Human  Derived  Monoc>'te 

Attracting  Purified  Peptide  Products 

Useful  in  a  Method  of  Treating 

Infection  and  Neoplasms  in  a  Human 

Body 
07/711.275-^>roces8  for  Producing  a 

Human  Neutrophil  Chemotactic 

Factor  Peptide  and  a  Recombinant 

Expression  Vector  for  the  Said 

Polypeptide 
07/757,989— Plaque  Inhibiting 

Oligosaccharide 
07/764,908— Oxygen  Substituted 

Derivatives  of  Nucleophile-Nitric 

Oxide  Adducts  as  Agents  for  the 

Treatment  of  Cardiovascular 

Disorders 
07/781.808— Carboline  Derivatives 

Useful  in  Treating  L-Tryptophan 

Eosinophilia  Myalgia  Syndrome 
07/789,728— Characterization  of 

Estrogen  Responsive  Mouse 

Lactoferrin  Piromoter 
07/798,918— Nucleotide  and  Amino 

Acid  Sequence  of  Pemphigue  Vulgaris 

Antigen  and  Methods  of  Use 
07/799,830— Method  to  Foster 

Myocardial  Blood  Vessel  Growth  and 

Improve  Blood  Flow  to  the  Heart 
07/801,167— Myocardinal  cGMP- 
-    Inhibited  cAMP  Phosphodiesterase 
07/801.812— Herparin-  and  Sulfatide- 

Binding  Peptides  From  the  Type  I 

Repeats  of  Human  Thrombospondin 
07/815.882-^ovel  Monoclonal 

Antibody  Against  Human  Platelets 
07/821 .056— Azido-Subctituted 

Aromatic  Amino  Adds 


07/845.042— Epibatidine.  A  Novel 
Chloropyridyl  Azabicycloheptane 
with  Potent  Analgesic  Activity 

07/855,471— Method  of  Preparing  an 
Active  Human  Neutrophil 
Chemotactic  Factor  Polypeptide 

07/858,885— Mixed  Ligand  Metal 
Complexes  of  Nitric  Oxide 
Nucleophile  Adducts  Useful  as 
Cardiovascular  Agents 

07/862.622 — In  Vivo  Angiogenesis 
Assay 

07/879.619— Organ  of  Corti  cDNA 
Library  and  Products  Therefrom 

07/906.479— Complexes  of  Nitric  Oxide 
with  Polyamines 

07/906,945 — Anorectic  Use  of 
Compounds 

07/923.337— Producing  Increased 
Numbers  of  Hematopoietic  Cells  by 
Administering  Inhibitors  of 
Dipeptidyl  Peptidase  IV 

07/929,204— A  PTR  Control  Template 
for  the  Quantnauon  of  Laminin 
mRNA 

07/935,565— Polymer-Bound  Nitric 
Oxide/Nucleophile  Adduct 
Compositions,  Pharmaceutical 
Compositions  Incorporating  Same  and 
Methods  of  Treating  Biological 
Disorders  Using  Same 

07/950,637— Oxygen  Substituted 
Derivatives  of  Nucleophile-Nitric 
Oxide  Adducts  as  Nitric  Oxide  Donor 
Prodrugs 

Dated:  March  31. 1993. 
Reid  G.  AdJu-. 

Director.  Office  of  Technology  Trans fer. 
IFR  Doc.  93-8418  Filed  4-9-93;  8:45  am) 

MlXmO  COOC  414A-0MI 


National  Institute  of  Dlaljotee  and 
Digestive  and  Kidney  Diseases; 
National  Digestive  Diseases  Advisory 
Board;  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Digestive  Diseases 
Advisory  Board  on  May  24, 1993.  The 
meeting  will  begin  at  approximately 
8:30  a.m.  and  adjourn  at  approximately 
4:30  p.m.  The  focus  of  this  meeting  will 
be  Inflammatory  Bowel  Disease  and 
patient  education  standards  for  {}ersons 
with  Enterostomies.  The  meeting,  which 
will  be  open  to  the  public,  will  he  held 
at  the  Bethesda  Marriott,  5151  Pooks 
Hill  Road.  Bethesda,  Maryland  20814. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
room  will  be  posted  in  the  hotel  lobby. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  aocommodations,  please 
contact  Mr.  Raymond  M.  Kuenne. 


Executive  Director,  National  Diabetes 
Advisory  Board,  1801  Rockville  Pike, 
suite  500,  Rockville,  Maryland  20852. 
(301)  496-6045.  Please  note,  if  you  are 
requesting  special  assistance,  you  must 
do  so  two  weeks  prior  to  the  meeting 
date.  In  addition,  his  office  will  provide 
a  membership  roster  of  the  Board  and  an 
agenda  and  summaries  of  the  actual 
meetings. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nurtition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health) 

Dated:  April  2. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-8414  Filed  4-9-93;  8:45  am) 
MLLMQ  CODE  *^¥^-o%-m 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting  of  the  Training  Sut>commlttee 
of  the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Training  Subcommittee  of  the 
National  Deafness  and  Other 
Communication  Disorders  Advisory 
Board  on  May  14, 1993.  The  meeting 
will  take  place  from  8:30  a.m.  to  10  a.m 
in  Conference  Room  7.  Building  31C, 
National  Institutes  of  Health,  9000 
Rockville  Pike.  Bethesda,  Maryland 
20892.  and  will  be  conducted  as  a 
telephone  conference  with  the  use  of  a 
speaker  phone. 

The  meeting,  which  will  be  open  to 
the  public,  is  being  held  to  review  the 
research  training  efforts  and 
accomplishments  of  the  scientific  fields 
related  to  the  mission  of  the  National 
Institute  on  Deafness  and  Other 
Communication  Disorders  and  to 
identify  new  approaches  and 
opportunities  in  research  training. 
Attendance  by  the  public  will  be  limited 
to  the  space  available. 

Summaries  of  the  Subcommittee's 
meeting  and  a  roster  of  members  may  be 
obtained  from  Ms.  Mirene  Boemer, 
Acting  Executive  Director,  National 
Deafiiess  and  Other  Commimication 
Disorders  Advisory  Board.  Building  31. 
room  3C08,  National  Institutes  of 
Health.  Bethesda.  Maryland  20892, 
(301)  402-1129,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Acting  Executive  Director  in 
advance  of  the  meeting. 


(CaUlog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  April  2, 1993. 
Siiaan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  93-8416  Filed  4-9-93;  8:45  am) 
BiUJNO  CODE  4140-01-M 


National  Inatltutaa  of  Diabetes  and 
Digestive  and  Kidney  Diseaaea; 
Meeting:  The  National  Kidney  and 
Urologic  Diseases  Advisory  Board 

Pursuant  to  Public  Law  92-463, 
notice  is  liereby  given  of  the  meeting  of 
the  National  Kidney  and  Urologic 
Diseases  Advisory  Board  on  May  3-5, 
1993.  On  Monday,  May  3,  the  meeting 
will  begin  at  approximately  8  a.m..  at 
which  time  the  Board  will  discuss  its 
future  activities,  and  adjourn  by  5  p.m. 
On  Tuesday.  May  4  and  Wednesday, 
May  5  the  Board  will  co-sponsor  a 
workshop  on  Ischemic  Renal  Disease. 
The  workshop  will  begin  at  8  a.m.  on 
Tuesday  and  adjourn  by  2:30  p.m.  on 
Wednesday.  The  Board  will  meet  at  the 
Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  Maryland.  The  meeting 
will  be  open  to  the  public,  and  limited 
to  space  available. 

For  any  further  infomiation.  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Ralph  Bain.  Executive 
Director,  National  Kidney  and  Urologic 
Diseases  Advisory  Board,  1801 
Rockville  Pike,  suite  500.  Rockville, 
Maryland  20852.  (301)  496-6045,  at 
least  two  weeks  prior  to  the  meeting.  In 
addition,  upon  request.  Dr.  Bain's  office 
will  provide  an  agenda  and  roster  of  the 
members. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  April  2,  1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-8415  Filed  4-9-93;  8:45  am) 

BILUNQ  COOC  4140-01-M 
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Public  Health  Service 

Health  Reaources  and  Services 
Administration;  Statement  of 
Organizations,  Functions,  and 
Delegations  of  Authority 

Part  H,  Chapter  HB  (Health  Resources 
and  Services  Administration)  of  the 


Statement  of  Organization.  Functions 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (47  FR  39409-24.  August  31. 
1982.  as  amended  most  recently  in 
pertinent  part  at  57  FR  53334. 
November  9.  1992)  is  amended  to 
establish  the  Office  of  Drug  Pricing 
Program  in  the  Bureau  of  Primary 
Health  Care,  within  the  Health 
Resources  and  Services  Administration 
(HRSA). 

Under  HB^IO,  Organization  and 
Functions,  amend  the  Bureau  of  Primary 
Health  Care  (HBC),  by  establishing  the 
Office  of  Drug  Pricing  Program  (HBClA) 
with  the  functional  statement  after  the 
functional  statement  for  the  Office  of 
External  Affairs  (HBC19)  as  follows: 

Office  of  Drug  Pricing  Program  (HBCIA) 

(1)  Responsible  for  coordinating 
Public  Health  Service's  nationwide  Drug 
Pricing  Program;  (2)  develops  and 
implements  Drug  Pricing  Program 
requirements;  (3)  establishes  and 
provides  liaison  in  program  matters 
with  the  Bureau,  Medicaid  Bureau, 
Health  Care  Financing  Administration, 
Indian  Health  Service.  Veterans 
Administration.  Department  of  Defense, 
and  other  Federal  agencies,  as  well  as 
state  medicaid  programs,  entitled 
entities,  the  pharmaceutical  industry, 
and  trade  organizations  on  the  drug 
pricing  programs;  (4)  develops, 
manages,  and  maintains  the  PHS 
Pharmaceutical  Pricing  Agreement  with 
pharmaceutical  manufacturers  and 
distributors  who  participate  in  the 
Medicaid  program;  (5)  establishes  and 
implements  policies  and  provides 
technical  assistance  for  the  development 
of  systems  to  prevent  drug  diversion 
and  double  discounting  of  Medicaid 
rebates  which  includes  audits  of  both 
industry  and  entitled  entities;  (6) 
researches  and  develops  feasibility  and 
desirability  studies  that  analyze  the 
impact  of  inclusion  of  future  entities 
into  the  drug  pricing  program;  (7) 
develops  guidance  and  direction  in  the 
management  and  implementation  of  the 
program  with  entitled  entities,  regional 
offices,  other  Federal  programs,  states, 
industry,  and  private  organizations;  (8) 
establishes  and  maintains  data  banlc  on 
the  certification  and  recertification  of 
specific  entities  with  state  medicaid 
programs:  (9)  coordinates  and  prepares 
the  Secretary's  quarterly  and  annual 
reports  to  Congress  on  the  Drug  Pricing 
Program;  (10)  establishes  and  maintains 
tracking  systems  to  authenticate 
eligibility  of  entities  and 
disproportionate  hospitals  to  participate 
in  the  PHS  Drug  Pricing  Program;  (11) 
reviews  and/or  prepares  correspondence 
for  signature  by  the  Director,  the 


Administrator,  the  Assistant  Secretary 
for  Health,  or  the  Secretary  which 
includes,  but  is  not  limited  to  advisory 
opinions,  comments,  reports,  policy, 
and  administrative  action;  (12) 
coordinates  with  the  Office  of  Data 
Management  in  the  development  of 
program  data  needs,  formats,  and 
reporting  requirements  including 
collection,  collation,  analysis  and 
dissemination  of  data. 

The  establishment  of  the  Office  is 
effective  upon  the  date  of  signature. 

Dated:  March  29,  1993. 

Robert  G.  Harmon, 

Administrator,  Health  Resources  and  Service* 
Administration. 

IFR  Doc.  93-8409  Filed  4-9-93;  8:45  am) 
BtLUNO  COOC  41M-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-93-3610;  FR-3369-N-01] 

Opportunity  to  Claim  Section  801 
Retroactive  Payments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  opportunity  to  claim 
payments. 

SUMMARY:  This  notice  advises  eligible 
owners  of  certain  section  8  projects  that 
the  Department  is  accepting  claims  for 
retroactive  payments  under  section 
801(a)  of  the  Department  of  Housing' and 
Urban  Development  Reform  Act  of  1989, 
and  provides  instructions  for  claiming 
payments.  This  notice  applies  only  to 
those  projects  covered  by  the  final  rule 
implementing  section  801(a)  published 
on  May  1,  1991  (56  FR  20084)  as  24  CFR 
part  888,  subpart  C,  which  are  project- 
based  Section  8  Housing  Assistance 
Payments  Contracts  under  New 
Construction  (24  CFR  part  880); 
Substantial  Rehabilitation  (part  881); 
State  Finance  Agencies  (part  883);  and 
Section  515  Formers  Home 
Administration  (part  884).  It  also 
applies  to  those  projects  under  Section 
202  Elderly  or  Handicapped  (part  885) 
and  Special  Allocations  (part  886, 
subparts  A  and  C)  whose  Contract  rents 
are  adjusted  by  use  of  the  Annual 
Adjustment  Factors  (AAFs).  as 
described  in  subpart  B  of  part  888. 
EFFECTIVE  DATE:  May  12,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Tahash.  Department  of  Housing 
and  Urban  Development,  room  6182. 
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451  Seventh  Street  SW..  Washington, 
DC  20410;  (202)  708-3944;  TDD  number 
for  the  hearing-  and  speech-impaired 
(202)  708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPtXMEMTARY  MFORMATXM:  The 
information  collection  requirements 
under  this  notice  and  24  CFR  part  888. 
subpart  C,  have  been  approved  under 
the  Paperwork  Reducti(xi  Act  by  the 
Office  of  Management  and  Budget  under 
control  number  2502-0042. 

I.  Background 

On  May  1. 1991  (56  FR  20084).  the 
Department  published  a  final  rule 
implementing  section  801  of  the  HUD 
Reform  Act.  The  rule.  Annual  Rent 
Adjustments  for  Section  8  Assisted 
Housing;  Retroactive  Housing 
Assistance  Payments  (24  CFR  part  888, 
subpart  C),  provides  for  the 
recalculation,  upon  the  request  of  an 
eligible  owner,  of  section  6  rent 
adjustments  from  1980  to  May  31.  1991 
(the  effective  date  of  the  regulation). 
Based  on  this  recalculation,  owners  may 
be  eligible  for  retroactive  payments  and/ 
or  a  one-time  contract  rent 
determination.  This  notice  advises 
eligible  owners  of  the  procedure  for 
claiming  the  payments. 

II.  Applicability 

This  notice  applies  to  owners  of 
projects  with  Section  8  Housing 
Assistance  Payments  Contracts  who 
requested  and  were  eligible  for 
payments  under  Notice  H91-61.  (Notice 
H91-61  applied  to  contracts  under  the 
following  reguJations  in  title  24  of  the 
Code  of  Federal  Regulations:  New 
Construction  (part  880);  Substantial 
Rehabilitation  (part  881);  State  Finance 
Agencies  (part  883);  Section  515 
Farmers  Home  Administration  (part 
884),  Section  202  Elderly  or 
Handicapped  (part  885);  and  Special 
Allocations  (part  886.  subparts  A  and 
C).  Notice  H91-61  did  not  apply  to 
contracts  under  Moderate  Rehabilitation 
(part  882,  subparts  D,  E,  and  H)  nor  to 
contracts  with  rents  adjusted  by  the 
budgeted  rent  increase  method. 

At  this  time,  the  Department  has 
approximately  $206  million  with  which 
to  make  the  payments.  Requests  for 
payments  will  be  processed  according  to 
the  following  schedule; 

1.  Owners  of  contracts  that  are  not 
subject  to  the  revised  section  8 
regulations  limiting  dividends 
(generally  contracts  with  pre-1979/80 
anniversary  dates)  may  begin  requesting 
payments  on  the  effective  date  of  this 
notice.  Vouchers  must  be  submitted  to 
HUD  by  September  9, 1993. 

2.  Owners  of  contracts  that  are  subject 
to  the  revised  Section  8  regulations 


limiting  dividends  (generally  contracts 
with  post-1979/80  anniversary  dates) 
may  begin  requesting  payments  after 
July  12.  1993.  Vouchers  must  be 
submitted  to  HUD  by  September  9. 
1993.  Payments  will  be  processed  on  a 
first-come  first-served  basis.  In  the  event 
sufficient  funds  do  not  exist  to  make  all 
the  payments.  HUD  will  notify 
remaining  owners  of  the  situation.  HUD 
will  make  any  remaining  payments 
when  additional  funds  are  appropriated 
for  this  purpose.  Owners  in  this  second 
group  should  remember  that,  because 
their  contracts  limit  the  amount  of 
distributions  they  may  be  paid,  some  or 
all  of  the  retroactive  payment  may  be 
deposited  into  the  Residual  Receipts 
account  where  it  will  be  subjeci  to 
applicable  laws  regarding  taxable 
income.  (See  "Distributions"  below.) 

III.  Claiming  Retroactive  Payments 

Instructions 

During  the  Section  801  processing 
under  Notice  HUD  91-61,  owners  were 
notified  by  the  Field  Office  or  Contract 
Administrator  of  the  results  of  the 
calculations.  The  notification  included 
the  results  of  both  the  retroactive 
payments  calculation  and  the  one-time 
contract  rent  determination.  Current 
owners  may  now  claim  the  amount 
specified  as  the  retroactive  payment. 
The  deadline  for  claiming  these 
payments  is  September  9,  1993  for 
contracts  not  subject  to  the  revised 
Section  8  regulations,  and  September  9, 
1993  for  contracts  subject  to  the  revised 
section  8  regulations. 

HUD  will  process  the  vouchers 
through  the  Line  of  Credit  Control 
System  (LOCCS).  This  enables  the 
payments  to  be  made  via  direct  deposit 
into  the  project  account  for  each  eligible 
contract  administered  by  these 
organizations. 

To  claim  the  retroactive  payments, 
current  owners  must  submit: 

1.  A  section  8  voucher  (Form  HUD- 
52670)  which  is  clearly  marked  at  Line 
1  "SECTION  801  RETROACTIVE 
PAYMENT— RVA"  in  the  specified 
amoimt.  The  voucher  must  include  only 
the  section  801  retroactive  payment. 
Regular  section  8  payments  must  not  be 
shown  on  the  same  voucher; 

2.  A  certification  that  the  owner  is 
entitled  to  the  full  amount  of  the 
retroactive  payment  OR  documentation 
of  an  agreement  between  the  current 
owner  and  the  former  owner  of  the 
percentage  to  which  the  current  owner 
and  former  owner  are  each  entitled.  If 
the  owner  is  unable  to  submit  either  of 
these  items,  the  Field  Office  or  Contract 
Administrator  must  refer  the  case  to 
Headquarters  for  review  and  approval; 


3.  For  current  owners  of  projects  with 
contracts  administered  by  Field  Offices, 
a  com  pie;  ad  Direct  Deposit  Sign  Up 
Form  fSr-1199),  including  the  Taxpayer 
ldentifi(::nti9n  Number  (TIN)  and  the 
project  qnd  owner  name;  with  Item  l.F 
marked  "other  RVA";  and  Section  3 
completed  by  the  financial  institution 
and  retamod  to  the  owner  for 
submission  with  the  payment  voucher 
The  submission  of  a  Direct  IDeposit 
Form  will  facilitate  the  direct  deposit  of 
the  funds  into  accounts  for  the  projects 
administered  by  Field  Offices.  For  more 
detailed  instructions  on  completing  the 
Direct  Deposit  Form,  owners  should 
contact  their  local  HUD  Field  Office. 

Owners  must  submit  these  items  to 
the  Field  Office  or  Contract 
Administrator  for  review  and  approval 
(Note:  Do  not  have  the  financial 
institution  mail  the  SF-1199.)  If  the 
voucher  reflects  the  correct  payment 
amount  (and  the  SF-1199  is  properly 
completed  where  reouired),  the  Field 
Office  or  Contract  Administrator  will 
submit  the  vouciier  (and  SF-1199)  to 
the  Regional  Accounting  Division  (RAD) 
for  payment. 

Feserve  for  Replacement 

Projects  required  by  HUD  regulations 
to  maintain  a  reserve  for  replacement 
account  and  to  adjust  the  annual 
payment  to  the  account  each  year  by  the 
amount  of  the  annual  rent  adjustment 
must  deposit  into  the  account  the 
proportionate  share  of  any  retroactive 
payment  received,  in  accordance  with 
HUD  regulations  and  the  HAP  Contract 

Generally,  the  HAP  Contract  and 
Regulatory  Agreement  specify  that  a 
certain  portion  of  the  cost  of  total 
structures,  adjusted  each  year  by  the 
annual  adjustment  factor,  must  be 
placed  annually  into  the  Reserve  for 
Replacement  Account.  The  amount 
which  must  be  deposited  each  year  is 
based  on  the  percentage  of  initial  rent 
potential  that  equals  the  specified 
portion  of  the  cost  of  total  structures.  If 
this  percentage  is  3  percent,  then  each 
year  3  percent  of  the  total  rent  potential 
is  deposited  into  the  Reserve  for 
Replacement  Account.  In  such  a  case,  3 
percent  of  the  total  retroactive  payment 
amount  would  be  dep)osited  into  the 
Reserve  for  Replacement  Account. 

In  many  cases,  however,  the  HAP 
Contract  and  Regulatory  Agreement  do 
not  require  increases  in  the  size  of  the 
deposits  to  the  Reserve  for  Replacement 
Account,  or  HUD  has  agreed  to  suspend 
the  requirement  for  deposits  to  the 
Reserve  for  Replacement  Account.  In 
these  cases,  the  owner  is  not  required  to 
deposit  a  portion  of  the  retroactive 
payment  into  the  Reserve  for 
Replacentent  Account,  except  that  if 
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HUD  agreed  to  suspend  the  requirement 
for  deposits  to  the  Reserve  for 
Replacement  Acxx>unt  because  of  the 
financial  situation  of  the  project,  HUD 
may  require  the  deposits  to  be  resumed 
and  an  appropriate  amount  of  tiie 
retroactive  payment,  including  an 
additional  sum  to  make  up  for  past 
missed  deposits,  to  be  deposited  into 
the  account. 

Distributions 

The  full  amount  of  the  retroactive 
payment  must  be  deposited  into  the 
project  aocount,  and  the  Reserve  for 
Replacement  Account  as  applicable,  and 
become  a  part  of  normal  project  funds. 
Dividends  may  only  be  paid  to  cxirrent 
owners  aa  part  of  the  normal 
distribution  process.  All  requirements 
regarding  the  payment  of  distributions 
apply. 

These  requirements  include:  that  the 
project  was  in  a  surplus  cash  position  as 
of  the  end  of  the  fiscal  period  (semi- 
annual or  annual  as  applicable) 
preceding  the  date  the  distribution  is 
paid  (e.q..  the  fiscal  period  ending  12/ 
,  31/92  to  take  a  distribution  on  1/1/93); 
tliat  distributions  not  exceed  caps  which 
apply  to  Limited  Dividend  projects 
(unless  distributions  have  been 
accrued);  that  the  right  to  distributions 
has  not  been  waived  as  a  coiKiition  of 
financial  assistance;  that  the  project  be 
current  under  the  mortgage;  that 
requirements  regarding  the  physical 
condition  of  properties  be  fulmkd  (see 
below);  and  that  ali  other  requirements 
be  followed. 

Former  owners  may  not  be  paid 
directly  from  the  project  account. 
Payments  to  former  owners  must  be 
made  by  the  ciurent  owner  from 
distribution  proceeds,  hi  other  words,  if 
the  retroactive  payment  amount  to  a 
HAP  Contract  not  subject  to  revised 
section  8  regulations  is  $50,000, 
documentation  between  the  former 
owner  and  the  current  owner  shows  that 
each  is  entitled  to  50  percent  of  the 
payment,  the  owner  was  not  reqiiired  to 
make  a  deposit  to  the  Reserve  for 
Replacement  Account,  and  there  was 
surplus  cash  in  the  amount  of  $60,000 
available  at  the  end  of  the  preceding 
fiscal  period:  The  current  owner  may  be 
paid  a  distribution  of  $60,000  and  must 
pay  the  former  owner  50  percent  of 
$50,000.  Thus,  the  current  owner  is  left 
with  distribution  proceeds  of  $35,000. 
The  current  owner,  not  the  Department, 
is  responsible  for  paying  former  owners. 

Physical  Condition 

These  retroactive  payments  are 
subject,  as  are  all  section  8  payments,  to 
requirements  regarding  the  physical 
condition  of  the  property.  Deficiencies. 


if  any,  included  on  the  current  physical 
inspection  report  completed  by  the 
mortgagee,  or  by  HUD  or  the  Contract 
Administrator  iif  a  current  mortgagee 
inspection  is  not  present,  must  be 
addressed.  All  deficiencies,  whether 
marked  for  immediate  repair  or  reptir 
within  one  year,  must  be  addressed 
either  through  repair  or  through 
submitting  a  plan  for  repair.  Current 
instructions  regarding  acceptable 
corrections  and  plans  for  corrections 
will  be  followed. 

For  insured  properties,  unresolved 
deficiencies  affect  the  calculation  of 
surplus  cash  and  will  affect  the  amount, 
if  any.  of  surplus  cash  available  for 
distribution. 

Payments  to  Third  Parties  (Former 
Owners,  Management  Agents, 
Consuhants) 

As  explained  earlier,  current  owners 
are  responsible  for  malung  payments  to 
former  owners  in  accordance  with  an 
agreement  between  the  current  owner 
and  the  former  owner.  These  payments 
are  not  an  ap  provable  project  expense, 
but  most  come  from  distributions  paid 
to  the  current  owner.  The  amount  of  the 
distribution  may  not  exceed  any 
applicable  caps  hi  the  case  of  limited 
dividend  projects,  even  if  a  former 
owner  is  entitled  to  some  portion  of  the 
retroactive  pajrment 

Management  fees  charged  as  a 
percentage  of  these  payments  are  an 
approvable  project  expense  if  called  for 
by  the  management  contract 

In  some  cases,  third  party  contractors 
have  requested  that  a  certain  percentage 
of  the  payments  be  assigned  to  them  in 
return  for  services  rendered  in 
requesting  the  payments.  This 
procedure  is  not  permissible,  nor  is 
payment  for  such  services  an 
approvable  project  expen.se.  Project 
funds,  including  Section  801 
Retroactive  Payments,  may  not  be  used 
to  reimburse  third  party  contractors  for 
such  services.  Any  payment  owed  to 
such  a  contractor  is  the  responsibility  of 
the  owner  and  not  the  Department. 

Litigation 

Several  lawsuits,  especially  in  the  9th 
Circuit  Court  of  Appeals,  have 
challenged  the  constitutionality  of 
section  801  of  the  HUT)  Reform  Act. 
which  authorizes  these  payments. 
Where  an  owner  is  a  plaintiff  in  such  a 
lawsuit  filed  before  May  31.  1991, 
special  provisions  govern.  These  owTiers 
fall  into  tlu-ee  categories:  (1)  Plaintiffs 
who  have  requested  section  801 
payments  and  have  not  collected  any 
court-ordered  payments  in  the  case;  (2) 
plaintiffs  who  have  requested  Section 
801  payments  and  have  collected  court- 


ordered  payments  in  the  case;  and  (3) 
plaintiffs  who  have  not  yet  requested 
section  801  payments.  Only  owners  in 
the  first  of  these  three  categories  may 
bill  HUD  for  payments  at  this  time. 
Eligible  owners  in  the  second  and  third 
categories  will  be  able  to  receive 
payments  only  after  the  litigation  is 
finally  resolved.  If  litigation  is  finally 
settled  in  favor  oi  the  Department, 
retroactive  payment  amounts  will  be 
prorated  to  reflect  payments  already 
made  and  rent  levels  will  be  adjusted  to 
reflect  the  Section  801  Contract  Rent 
Determination  results. 

Dated.  April  2. 1993. 
Jain«a  E.  Schoentwrger. 

Associate  Genera]  Deputy  Assistant  Secretary 
for  Housing. 

(FR  Df)c.  93-8436  Filed  4-9  -93;  8:45  ami 
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Office  of  the  Assistant  SecreUry  for 
Housing-Federal  Housing 
Commissioner 

(Docket  No.  M-e3-3609:  FR-34aa-N-01J 

Information  on  Exception  to  New  6- 
Year  Limitation  on  Ellgit>Ulty  tor 
Distributive  Shares 

AGENCY:  Assistant  Secretary  for 
Housing-Federal  Homing 
Commissioner.  HUD. 
ACTION:  Notice. 


SUMMARY:  This  Notice  is  being 
published  to  inform  any  former  FHA 
mortgagors  whose  loans  have  had  their 
mortgage  insurance  terminated  for  a 
period  of  more  than  6  years,  and  for 
whom  an  obUgation  for  payment  of  a 
distributive  share  has  bron  established, 
that,  not  withstanding  the  recent  6-year 
statute  of  hmitations  on  payment  of 
distributive  shares  under  the  Mutual 
Mortgage  Insurance  Fund,  such 
niortgagors  are  eligible  for  payment  of  a 
distributive  share  if  the  mortgagor 
applies  for  payment  before  October  28. 
1993. 

SUPPt-EMENTARY  INFORMATION:  Section 

508  of  the  Housing  and  Community 
Development  Act  of  1992  establishes  a 
statute  of  limitations  on  the  piayment,  by 
HUD.  of  distributive  shares  in 
connection  with  the  basic  FHA  home 
mortgage  insurance  program.  It  amends 
section  205(c)  of  the  National  Housing 
Act  (12  U.S.C.  1711(c))  to  prohibit  the 
Secretary  of  HUD  from  distributing  any 
Mutual  Mortgage  Insurance  Fund  shares 
to  an  eligible  mortgagor  beginning  on 
the  date  which  is  6  years  after  the  date 
the  Secretary  first  transmitted  written 
notification  of  eligibihty  to  the  last 
known  address  of  the  mortgagor,  unless 
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the  mortgagor  has  applied  in  accordance 
with  the  procedures  prescribed  by  the 
Secretary  for  payment  of  the  share 
within  the  6-year  period.  Any  amounts 
no  longer  eligible  for  distribution  will 
be  transferred  from  the  Participating 
Reserve  Account  to  tlTe  General  Surplus 
Account.  There  is  one  exception  to  this 
6-year  limitation  on  the  distribution  of 
shares.  The  Secretary  will  distribute  a 
share  to  any  otherwise-eligible 
mortgagor  if  the  mortgagor  applies  for 
payment  of  the  share  before  October  28, 
1993,  which  is  within  one  year  after  the 
date  of  enactment  of  the  Housing  and 
Community  Development  Act  of  1992. 

Historically,  the  Department  has  made 
a  concerted  effort  to  locate  and  notify 
mortgagors  eligible  for  payment  of  a 
distributive  share.  In  most  cases,  HUD 
has  contacted  the  payee  by  simply 
obtaining  from  the  mortgagee  the 
current  address  of  the  eligible 
mortgagor.  In  cases  where  a  mortgagor  is 
not  successfully  contacted  initially,  the 
Department  m^es  a  further  effort 
(including,  but  not  limited  to, 
utilization  of  credit  bureaus  and  other 
Federal  agencies,  contractor  services, 
800  telephone  numbers,  and  service 
support  centers)  to  locate  persons 
entitled  to  distributive  share  payments. 
This  Notice  is  being  published  as  an 
additional  effort  to  provide  information 
on  eligibility,  and  on  the  new  statutory 
conditions  on  eligibility,  to  FHA 
mortgagors. 

Dated:  April  6. 1993. 
lama*  E.  Schoenberger, 

Associate  General  Deputy  Assistant  Secretary 
for  Housing. 

[FR  Doc.  93-8437  Filed  4-9-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Civil  War  Sites  Advisory  Commission 
Meeting 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting  of  the  Civil 
War  Sites  Advisory  Commission. 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  5  U.S.C.  appendix  (1988),  that  a 
meeting  of  the  Qvil  War  Sites  Advisory 
Commission  will  be  held  on  April  22  or 
23, 1993,  in  the  vicinity  of  Elkins  or 
Clarksburg,  West  Virginia.  The 
Commission  is  providing  less  than  15 
days  prior  notice  of  the  meeting  because 
there  was  insufficient  time  between  the 
Commission's  decision  to  hold  the 
meeting  and  the  Federal  Register  due 
date.  The  specific  time,  date,  and  place 


of  the  meeting  will  be  determined  by 
April  9, 1993. 

This  meeting  will  constitute  the 
fifteenth  meeting  of  the  Commission. 
The  primary  focus  of  the  meeting  will 
be  on  the  Commission's  report.  The 
Commission  will  welcome  input  fi'om 
the  public  on  the  subject  of  Civil  War 
site  evaluation  and  preservation, 
especially  as  it  relates  to  Civil  War  sites 
in  West  Virginia. 

Space  and  fedlities  to  accommodate 
members  of  the  public  may  be  limited 
and  persons  will  be  accommodated  on 
a  first-come,  first-served  basis.  Anyone 
may  file  a  written  statement  with  Oie 
Commission  concerning  matters  to  be 
discussed. 

Persons  wishing  further  or  more 
specific  information  concerning  the 
meeting  or  who  wish  to  submit  written 
statements  may  contact  Ms.  Jan 
Townsend  or  Ms.  Kathleen  Madigan. 
Interagency  Resources  Division,  P.O. 
Box  37127,  Washington,  DC  20013-7127 
(telephone  202-343-3936).  Draft 
summary  minutes  of  the  meeting  will  be 
available  for  public  inspection  about  8 
weeks  after  the  meeting,  in  Suite  250. 
800  N.  Capitol  St..  NW..  Washington. 
DC  20002. 

Dated:  April  6. 1993. 
Carol  Shull. 

Acting  Executive  Director  and  Chief, 
Interagency  Besources  Division. 
IFR  Doc  93-8438  Filed  3-9-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  A&-167  (Sut>-No.  1112X)] 

Consolidated  Raii  Corp. — 
Abandonment  Exemption — In 
Montgomery  County,  PA 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152.  subpart  F— 
Exempt  Abandonments  to  abandon  its 
2.5-mile  line  of  railroad  in  Montgomery 
County,  PA.  The  track  in  question 
extends  from  its  connection  to  SEPTA 's 
Norristown  Line  (approximately 
milepost  0.0)  to  a  point  approximately 
125  feet  east  of  the  east  side  of  Gallagher 
Road  in  Plymouth  Meeting,  PA 
(approximately  milepost  2.5). 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line  for  at  least  2  years: 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  state 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 


with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  deddeid  in 
favor  of  the  complainant  within  the  2- 
year  period:  and  (4)  the  requirements  at 
49  CFR  1105.7, 1105.8,  1105.11, 1105.12 
(newspaper  publication)  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Coshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  12. 
1993.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.^ 
formal  expressions  of  inteot  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).*  and 
trail  use/rail  banking  statements  under 
49  CFR  1 152.29  '  must  be  filed  by  April 
22. 1993.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  3. 1993. 
with:  Office  of  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Conmiission,  Washin^on,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Consolidated  Rail  Corporation, 
Two  Commerce  Square.  2001  Market 
Street,  P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
and  historical  report  which  addresses 
the  abai\donment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by  April 
16,  1993.  Interested  persons  may  obtain 
a  copy  of  the  EA  by  writing  to  SEE 


'  A  slay  will  l>e  Usued  routinaly  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issue*     • 
(whether  raised  t>y  a  party  or  by  the  Section  of 
Energy  and  Envtronmenlal  in  its  independent 
investigation)  caimot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Rail  Lines,  S  I.CC2d  377  (1989). 
Any  entity  seeking  a  stay  involving  environmental 
concerns  is  encouraged  to  flle  its  request  as  soon 
as  possible  in  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  effective 
dale  of  this  exemption. 

'  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  IC  C2d  164  (1967). 

'The  Commisaion  %vill  accept  t  Ute-fUed  trail  us» 
statement  as  long  as  it  retains  jurisdiction  to  do  so. 
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(room  3219,  Interstate  Commerce 
Commission.  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser.  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  Sled  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  April  5, 1993. 

By  the  Commisgion.  David  M.  Konschnik 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  )r.. 
Secretary. 
IFR  Doc.  93-8477  Filed  4-9-93;  8:45  am] 

BtLUNO  COOE  703S-01-M 


Register  pursuant  to  section  6(b)  of  the 
Act  on  February  5,  1985,  (50  FR  5015). 

The  last  notification  was  filed  with 
the  Department  on  July  6,  1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  21,  1992  (57  FR  38067). 
Joseph  H.  Widnur, 

Director  of  Operations,  AnUtrust  Division. 
IFR  Doc.  93-8401  Filed  4-9-93;  8:45  am) 

BtUJNO  COOC  44te-0t-« 


DEPAfrrME^f^  of  justice 

Antitrust  Division 

Notice  Pursuant  to  the  Nattonal 
Cooperatlvo  Research  Act  of  1984— 
Portland  Cement  Association 

Notice  is  hereby  given  that,  on  August 
17,  1992  and  February  22.  1993, 
pursuant  to  section  6(a)  of  the  National 
Cooperative  Research  Act  of  1984, 15 
U.S.C.  4301  et  seq.  {'the  Act"),  the 
Portland  Cement  Association  ("PCA'T 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  Illinois  Cement 
Company  and  the  Essex  Cement 
Company  have  resigned;  the  Texas- 
Lehigh  Cement  Company.  Buda,  TX;  the 
Roanoke  Cement  Company,  Cloverdale, 
VA;  and  the  Colorado/Wyoming 
Shippers  Association.  Inc.,  Denver.  CO 
have  joined  the  PCA.  Ash  Grove  Cement 
West.  Inc.  has  changed  its  name  to  Ash 
Grove  Cement  Company,  Overland  Park, 
KS;  and  St.  Marys  Peerless  Cement 
Company  and  St.  Marys  Wisconsin 
Cement  Inc.  are  replaced  by  St.  Marys 
Cement  Company,  Detroit,  MI. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  intends 
to  file  additional  written  notification 
discloeing  all  changes  in  membership. 

On  January  7. 1985.  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schadules;  Availability  and 
Request  for  Comments 

AGENCY:  Office  of  Records 
Administration,  National  Archives  and 
Records  Administration. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments. 


SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Request  for  copies  must  be 
received  in  vmting  on  or  before  May  27, 
1993.  Once  the  appraisal  of  the  records 
IS  completed,  NARA  will  send  a  copy  of 
the  schedule.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR).  National 
Archives  and  Records  Administration, 
Washington.  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 

SUPP1.EMENTARY  WFOfJMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media,  hi  order 
to  control  this  accimiulation.  agency 


records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
coyer  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  tiransfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
tliorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 

directly  affected  by  the  Governments 
activities,  and  historical  or  other  value. 

This  pubhc  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  contirol  number  assigned  to 
eat:h  schedule,  and  briefly  describes  the 
records  prqposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  each  requester. 

Schedules  Pending 

1  Department  of  Agriculture,  Animal 
and  Plant  Health  hispection  Service 
(Nl-463-92-1).  Routine  records  relating 
to  animal  damage  control  and 
environmental  quality  programs. 

2.  Department  of  the  Army.  Sensitive 
Records  and  Information  Agency  (Nl- 
AU-92-1).  Routine  facilitative  and 
administrative  records. 

3.  Department  of  the  Army  (Nl-AU- 
92-5).  Routine  administivtive  files 
relating  to  information  security. 

4.  Department  of  Commerce, 
International  Trade  Administration 
(Nl-15 1-92-6).  Electronic  records  of 
sales  transactions  from  foreign 
countries,  companies,  and  products. 

5.  Department  of  Health  and  Human 
Service,  Administration  for  Children 
and  Famihes  (Nl-363-93-1).  Grant  case 
files  and  other  records  of  predecessor 
agencies. 

6.  Department  of  Health  and  Human 
Service.  Substance  Abuse  and  Mental 
Health  Services  Administration  (Nl- 
511-92-1).  Case  files  relating  to  the 
treatment  of  Mariel  Cuban  refugees. 

7.  Department  of  Transportation, 
Federal  Highway  Administration  (Nl- 
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406-90-3).  Routine  textual  records 
associated  witii  tiie  Fiscal  Management 
Information  System. 

8.  Federal  Emergency  Management 
Agency  (Nl-311-92-4).  Schedules  of 
daily  activities  of  high-level  officials. 

9.  National  Commission  on  Children 
(Nl-220-93-3).  Routine  subject  files 
and  interspersed  fadhtative  material. 

10.  Office  of  Secretary  of  Defense 
(Nl-33(>-93-2).  Overseas  travel 
clearance  records. 

11.  Railroad  Retirement  Board  (Nl- 
184-93-6).  Duplicate  copies  of  Bureau/ 
Office  Operations  Plans. 

12.  National  Archives  and  Records 
Administration  (N2-266-93-2). 
Registered  Offering  Statistics  Data  File, 
1971-1988.  accession  from  the 
Securities  and  Exchange  Commission. 

13.  National  Archives  and  Records 
Administration  {N2-266-93-1). 
Institutional  Investor  Study.  1969-1971, 
accessioned  from  the  Securities  and 
Exchange  Commission. 

14.  Tennessee  Valley  Authority. 
Finance  and  Administration  (Nl-142- 
92-6).  Plant  depreciation  records. 

15.  Tennessee  Valley  Authority, 
Resource  Group  (Nl-142-92-14). 
Employee  suggestions  for  new  research 
or  improvements  in  chemical 
development  processes. 

Dated:  March  31, 1993. 
Trudy  Patofson. 

Acting  Archivist  of  the  United  States. 
IFR  Doc.  93-8406  Filed  4-9-93;  8:45  am] 
MUJNO  cooe  TSIS-et-M 


NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-344] 

Portland  Qenaral  Elactric  Co.,  Trojan 
Nuclear  Plant;  Environmental 
Asseaamertt  ar>d  Rnding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  to  the 
requirement  to  perform  periodic 
containment  leak  rate  testing  as  required 
by  10  CFR  50.54(o)  and  10  CFR  part  50, 
appendix  J.  This  exemption  would  be 
granted  to  the  Portland  General  Electric 
Company  (PGE  or  the  licensee)  for  the 
Trojan  Nuclear  Plant  (Trojan)  located  in 
Columbia  County.  Oregon,  on  the 
Columbia  River. 

Environinental  Aasessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  50.54(o)  and  10  CFR  part  50. 


appendix  J  to  perform  periodic 
containment  leak  rate  testing.  The 
licensee  requested  this  exemption  in 
their  letter  of  February  16. 1993.  and  is 
being  considered  by  the  NRC. 

The  Need  for  the  Proposed  Action 

The  licensee  letter  of  January  27, 
1993.  stated  that  the  Trojan  Nuclear 
Plant  had  permanently  ceased  power 
operation.  By  letter  dated  February  2, 
1993.  the  licensee  informed  the  NRC 
staff  that  all  reactor  fuel  had  been 
permanently  removed  from  the  reactor 
vessel  at  Trojan  and  placed  in  the  spent 
fuel  pool.  On  March  24. 1993.  the  NRC 
staff  issued  an  order  confirming  the 
commitment  by  the  Ucensee.  as  stated  in 
a  letter  dated  February  17. 1993.  not  to 
move  fuel  back  into  the  containment 
building  at  Trojan  without  prior  NRC 
approval.  Removal  of  the  fuel  from  the 
containment  has  eliminated  the 
significant  source  of  radioactivity  from 
the  containment  and  has  eliminated  the 
primary  source  of  energy  for  creating  a 
differential  pressure  to  cause  leakage 
across  the  containment  barrier. 
Therefore,  the  requirements  of  10  CFR 
50.S4(o)  and  10  CFR  part  50.  appendix 
J  are  no  longer  needed  since  there  could 
not  be  any  possible  release  of  fission 
products  into  the  environment  fr^m 
reactor  pressure  system  boundary 
releases. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
have  any  effect  on  accident  risk  and  the 
possibility  of  environmental  impact  is 
extremely  remote. 

The  proposed  exemption  does  not 
increase  the  probability  or  consequences 
of  any  accidents,  no  changes  are  being 
made  in  the  types  of  any  effluent  that 
may  be  released  offsite.  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
exposure. 

Accordingly,  the  Commission 
concludes  that  this  proposed  action 
would  result  in  no  significant 
radiological  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  affect  non-radiological 
plant  effluent  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  non-radiological  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 


equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  exemption.  This  would  not 
reduce  environmental  impacts  of  plant 
operation  and  would  not  enhance  the 
protection  of  the  environment  nor 
public  health  and  safety. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  the  Trojan  Nuclear  Plant. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  on  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
exemption  dated  February  16, 1993. 
which  is  available  for  public  inspection 
at  the  Commission  Public  Document 
Room.  2120  L  Street  NW..  Washington. 
DC  20555.  and  at  the  local  public 
document  room  for  the  Trojan  Nuclear 
Plant  at  the  Branford  Price  Millar 
Library.  Portland  State  University, 
Portland.  Oregon  97207. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Seymour  H.  WeiM, 
Director,  Non-Power  Reacton  and 
Decommissioning  Project  Directorate, 
Division  of  Operating  Reactor  Support,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  93-8457  Filed  4-9-93;  8:45  am) 
BlLUNCCOOe  7SM-01-M 


(Docket  No.  50-245) 

Exemption;  Northeaat  Nuclear  Energy 
Co.(Mlll8toneUnlt1) 

I 

The  Northeast  Nuclear  JEnergy 
Company  (NNECO,  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-21  which  authorizes  op>eration  of 
Millstone  Nuclear  Power  Station.  Unit 
1.  The  license  provides,  among  other 
things,  that  Millstone  Unit  1  is  subject 
to  all  rules,  regulations,  and  Orders  of 
the  Commission  now  or  hereafter  in 
effect. 
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The  plant  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  New 
London  County,  Connecticut. 

n 

One  of  the  conditions  of  all  of>erating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part 
50,  appendix  J.  More  specifically  the 
following  sections  require  that: 

10  CFR  Part  50,  Appendix  J,  Section  in.D.2(a) 
Type  B  tests,  except  tests  for  air  locks,  shall 
be  performed  during  reactor  shutdown  for 
refueling,  or  other  convenient  intervals,  but 
in  no  case  at  intenrals  greater  than  2  years. 

,   10  CFR  Part  50.  Appendix  J,  Section  111.D.3 
Type  C  tests  shall  be  performed  during 
each  reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  years. 

By  letter  dated  January  18,  1993.  as 
supplemented  by  letter  dated  March  22 
1993.  NNECO  requested  scheduler 
exemptions  from  the  above 
requirements.  NNECO  commenced  the 
most  recent  local  leak  rate  testing 
(LLRT)  program  at  Millstone  Unit  1  on 
April  7, 1991,  during  the  cycle  13 
refueling  outage.  NNECO  experienced 
an  usually  long  refueling  outage 
followed  by  a  shutdown  approximately 
1  month  after  startup  for  licensed 
operator  requalifi cation.  This  second 
outage  was.  in  turn,  extended  due  to 
erosion/corrosion  inspections.  NNECO 
subsequently  had  another  unplanned 
shutdown  for  service  water  system 
inspections  and  repair.  Due  to  this 
series  of  circumstances.  NNECO  has 
postponed  the  refueling  outage  for  cycle 
14  from  February  1993.  to  February 
1994.  The  requirement  to  perform  Type 
B  and  C  LLRTs  within  a  2-year  interval 
would  require  an  imscheduled  plant 
shutdown,  given  the  current  Millstone 
Unit  1  refueling  outage  schedule.  The 
total  scheduler  delay  is  expected  to  be 
approximately  10  months. 

m    I 

By  letter  dated  January  18, 1993,  as 
supplemented  by  letter  dated  March  22. 
1993.  NNECO  requested  an  exemption 
to  the  requirements  of  Section  III.D.2(a) 
and  III.D.3  which  require  that  Type  B 
and  C  testing  be  performed  during  each 
reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  years.  In 
their  submittals  and  in  a  phone 
conference  between  the  staff  and 
NNECO  on  March  16. 1993.  NNECO 
stated  that  they  were  unable  to  perform 
any  of  the  LLRTs  during  the  periods  that 
the  nlant  was  shutdown  due  to  the 
evolving  nature  of  the  unplanned 
shutdowns.  The  outages  were 


unplanned  and  were  expected  to  be  of 
short  duration  when  they  began.  The 
outages  evolved  into  much  longer  than 
anticipated  durations  as  the  scope  of  the 
work  to  be  done  became  more  apparent 
to  NNECO  management.  The  work 
performed  during  these  outages  was 
extensive  causing  NNECO  to  involve  the 
majority  of  their  resources.  This  left 
them  with  insufficient  resources  to  plan 
and  perform  the  LLRT  program  at  the 
same  time,  which  among  other  things, 
would  require  many  test  procedures  to 
be  modified  due  to  the  fuel  being  in  the 
reactor  vessel. 

NNECO  performed  a  detailed  analysis 
of  the  past  leak  rate  history  of  the  98 
penetrations  in  question.  NNECO 
reviewed  the  results  of  their  last  six 
tests  and  found  that  of  the  98 
penetrations  tested  each  time,  a  total  of 
18  different  penetrations  h.xi  failed.  The 
review  showed  that  the  majority  of  the 
penetrations  were  historically  "good 
performers."  NNECO  has  worked  to 
improve  the  leak  tightness  of  their 
containment  penetrations.  The  success 
of  these  efforts  is  demonstrated  by  the 
fact  that  only  two  penetrations  during 
the  last  six  tests  have  had  recurring 
failures.  One  (penetration  X-14)  was 
successfully  fixed  by  NNECO  in  1989. 
as  is  demonstrated  by  its  passing  the 
1991  "as  found"  LLRT.  The  other  is 
penetration  X-25/202D  on  which 
NNECO  has  committed  to  performing  a 
mid-cycle  test  prior  to  the  end  of  the  2- 
year  test  interval.  NNECO  has 
implemented  a  corrective  action  plan  to 
address  the  problems  with  this 
penetration.  The  mid-cycle  test  of 
penetration  X-25/202D  will 
demonstrate  whether  or  not  this 
corrective  action  plan  has  been 
successful.  NNECO  also  has  further 
corrective  actions  scheduled  for  this 
penetration  during  the  next  refueling 
outage. 

NNECO  has  committed  to  two 
compensatory  measures  in  the  interim 
until  the  refueling  outage  in  order  to 
demonstrate  a  good  faith  effort  to 
comply  with  the  regulations.  First. 
NNECO  has  identified  17  penetrations 
that  they  can  reasonably  test  at  power 
without  placing  the  plant  in  inadvisable 
configurations  or  risking  personnel 
safety.  These  17  penetrations  include  16 
cable  penetrations  and  the  control  rod 
drive  hatch.  These  tests  will  be 
completed  prior  to  the  expiration  of  the 
2-year  test  interval  for  each  penetration. 
In  addition.  NNECO  will  also  test 
penetraUon  X-25/202D  which  has  had 
recurring  failures.  This  penetration  will 
be  tested  in  late  April  1993.  NNECO"s 
second  compensatory  measure  is  to 
begin  performing  the  LLRT  program 
should  they  experience  an  unplanned 


outage  of  sufficient  duration  to  begin 
testing  penetrations.  NNECO  has 
determined  that  an  outage  of  2  weeks  or 
longer  will  be  sufficient  to  begin  testing. 
The  number  of  penetrations  that  can  be 
tested  during  the  unplanned  outage  will 
depend  on  the  length  of  the  outage. 

Based  on  the  above  evaluation,  the 
staff  finds  there  is  reasonable  assurance 
that  the  containment  leakage-hmiting 
function  will  be  maintained  and  that  a 
forced  outage  to  perform  Type  B  and  C 
tests  is  not  necessary.  Therefore,  the 
staff  finds  the  requested  temporary 
exemption,  to  allow  the  Type  B  and  C 
test  intervals  to  be  extended  to  the 
refueling  outage  which  will  begin  no 
later  than  February  28. 1994.  to  be 
acceptable. 

rv 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  the  requested  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  Further, 
the  Commission  finds  that  the  special 
circumstances  required  by  10  CFR 
50.12(a)(2)(ii)  and  (v)  are  present. 
Application  of  the  regulation  in  these 
particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  in  that,  as  discussed 
in  Section  III.  the  containment  leakage- 
limiting  function  will  be  maintained 
and  the  exemption  provides  only 
fpmporary  relief  from  the  applicable 
regulation  with  which  the  licensee  has 
made  good  faith  efforts  to  comply  by 
implementing  an  alternative  program. 

An  exemption  is  hereby  granted  from 
the  requirements  of  sections  III.D.2(a) 
and  III.D.3  of  appendix  J  to  10  CFR  part 
50,  which  require  that  Type  B  and  C 
tests  be  performed  during  each  reactor 
shutdown  for  refueling  but  in  no  case  at 
intervals  greater  than  2  years,  until  the 
next  refueling  outage  which  is 
scheduled  to  begin  no  later  than 
February  28. 1994. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (58  FR  17627). 
This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  5th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vu^.  Director. 

Division  of  Reactor  Projects— l/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  93-8456  Filed  4- -9-93;  8:45  am) 
Muma  cooc  7Bie-»i-« 
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Exemption;  Ofn«ha  Pubilc  Powar 
District  (Fort  Calhoun  Station,  Unit  1) 

[Dociwt  No.  50-285] 

I 

The  Omaha  Public  Power  EKstrict 
(OFPD/the  licensee)  is  the  holder  of 
Faciliiy  Operating  License  No.  DPR-40. 
which  authorizes  operation  of  the  Fort 
Calhoun  Station,  Unit  1  (the  facility),  at 
steady  state  reactor  core  power  levels 
not  in  excess  of  1500  megawatts 
thermal.  This  facility  is  a  pressurized 
water  reactor  located  in  Washington 
County.  Nebraska.  The  license  provides, 
among  other  things,  that  Fort  Calhoun 
Station.  Unit  1,  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

By  letter  dated  January  26,  1983,  the 
licensee  (Omaha  Public  Power  District) 
of  Fort  Calhoun  Station,  Unit  No.  1, 
requested  an  exemption  from  the 
requirements  of  Appendix  J  for  T>'pe  C 
leakage  tests  on  the  containment 
isolation  valva  (check  valve  CH-198) 
associated  with  the  charging  pump 
discharge  header  (penetration  M-3). 
Subsequently,  by  letter  dated  November 
27, 1985.  the  licensee  proposed 
technical  specification  changes  to  reflect 
the  raquested  exemption. 

The  justification  tor  not  performing 
Type  C  tests  on  this  valve  was  that, 
following  a  loss-of-coolant  accident 
(LOCA).  all  the  charging  pumps  would 
remain  operational  or  would  be 
automatically  started  and  aligned  to  the 
boric  ecid  storage  tanks,  which  would 
provide  a  source  of  supply  to  the  pumps 
for  approximately  80  minutes.  After  the 
tanks  were  empty,  all  these  pumps 
would  be  shut  down  and  a  14-ft  water 
head  (equivalent  to  approximately  6 
psig)  would  exist  on  the  suction  side  of 
the  charging  pumps  for  the  duration  of 
the  accident.  The  containment  pressure 
(as  originally  calculated  and  presented 
in  the  previous  facility's  Updated  Safety 
Analysis  Report)  would  be  reduced  from 
the  calculated  peak  pressure  of  60  psig 
to  approximately  2  psig  within  50 
minutes.  Thus,  the  fluid  in  the  suction 
side  of  the  charging  pumps  would 
provide  a  seal  barrier  against  any 
potential  leakage  of  the  containment 
atmosphere  through  this  penetration. 

Based  on  the  supporting 
documentation  from  the  November  27. 
1985.  letter,  the  Commission  in  a  Safety 
Evaluation  (SE)  dated  January  10, 1986. 
concluded  that  containment  isolation 
valve  CH-198  met  all  requirements 
provided  in  section  III.C.2.(b)  of  10  CFR 
part  SO.  appendix  J.  for  valves 
pressurized  with  fluid  from  a  water  seal 
system.  Accordingly,  the  Commission 
concluded  that  the  proposed  technical 


specification  was  acceptable  and  no 
exemption  was  needed. 

By  letter  dated  February  14,  1991.  the 
licensee  notified  the  Commission  of  a 
revised  containment  pressure  analysis 
indicating  that  for  certain  accident 
scenarios  the  post-LXXA  containment 
pressure  would  remain  above  6  psig  for 
the  initial  24  hours  and  would  rerhain 
above  the  water  head  existing  in  the 
charging  pump  system  for  the  duration 
of  the  accident.  Therefore,  penetration 
M-3  would  be  a  potential  leakage  path. 
Consequently,  the  exclusion  of 
peneL'Btion  M-3  from  the  appendix  J 
Type  C  test  requirement  was 
invalidated.  In  Licensee  Event  Report 
(LER)  91-03.  dated  March  6,  1991.  the 
licensee  provided  the  detailed  interim 
corrective  actions  taken  and  the  history 
of  subsequent  changes  (e.g.. 
containment  spray  nozzle  blockage, 
containment  spray  pump  power, 
containment  spray  pump  run-out, 
degraded  containment  air  cooler 
performance,  etc.)  that  led  to  the  revised 
containment  pressure  analyses. 

By  letter  dated  May  1.  1992.  the 
licensee  stated  that  the  final  corrective 
actions,  which  will  require  operator 
actions  and  associated  procedures  to 
isolate  this  potential  containment 
leakage  path,  had  been  implemented. 

II 

The  hcensee  revised  the  appropriate 
emergency  operating  procedures  (EOPs) 
and  abnormal  operating  procedures 
(AOPs)  to  ensure  that  penetration  M-3 
would  be  maintained  with  water  at  a 
pressure  higher  than  the  containment 
pressure  for  the  duration  of  a  postulated 
accident.  The  plant  EOPs  and  AOPs 
now  require  alignment  of  either 
charging  pump  or  high-pressure  safety 
injection  pump  discharge  through 
penetration  M-3  into  a  cold  leg 
following  a  LOCA.  The  implementation 
of  these  procedures  with  specified 
operator  actions  will  assure  that  fluid 
pressure  through  penetration  M-3  will 
always  be  above  the  post-LOCA 
containment  pressure,  and.  therefore, 
will  prevent  any  potei'.tial  containment 
leakage  through  penetration  M-3. 

Ill 

The  Commission  has  reviewed  the 
licensee's  rationale  for  excluding  the 
containment  isolation  valve  (CH-198) 
trom  the  Type  C  tests  and  the  operator 
actions  described  in  the  plant  EOPs  and 
AOPs.  The  underlying  purpose  of 
section  III.C.2(b)  of  10  CFR  part  50 
appendix  J  is  to  wisure  that  valves  that 
are  sealed  with  fluid  from  a  seal  system 
shall  be  pressurized  with  that  fluid  to  a 
pressure  not  less  than  1.10  Pa.  Based  on 
its  review,  the  Commission  finds  the 


basis  for  the  exclusion  of  the 
containment  isolation  valve  associated 
with  penetration  M-3  acceptable.  The 
special  circumstances  required  by  10 
CFR  50.12(a)(2)(ii)  are  present  since  the 
application  of  the  Type  C  testing 
requirements  to  the  valve  associated 
with  penetration  M-3  is  not  required  to 
achieve  the  underlying  purpose  of  the 
rule.  The  Commission  further  considers 
the  issue  of  Type  C  testing  requirements 
for  the  above  cited  containment 
isolation  valve  resolved. 

However,  the  licensee  should 
recognize  that  granting  the  exemption 
for  the  containment  isolation  valve  (CH- 
198)  from  T>'pe  C  testing  requirements 
does  not  mean  that  the  licensee  can 
delete  it  as  a  containment  isolation 
valve,  because  a  water  seal  in  a 
penetration  is  not  accepted  as  a 
containment  isolation  barrier. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorii;ed  by 
law  and  will  not  endanger  life  or 
property  or  the  common  defense  and 
security  and  is  ollierwise  in  the  public 
interest  and  hereby  grants  an  exemption 
from  the  requirements  of  section  in  of 
appendix  J  to  10  CFR  part  50  to  the 
extent  discussed  in  section  I  above. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (53  FR  5765). 

This  exemption  is  effective  upon 
issuance. 

Dated  b(  Rockviile.  Mar>'land  this  6th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe, 

Director,  Division  of  Reactor  Projects — lU/IV/ 
V,  Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  93-8455  Filed  4-9-93;  8:45  em) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Persoimel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
tmd  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VL  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherry  Turpenoff.  (202)  606-0950. 
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SUPM^MENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  part  213  on  March  2,  1993  (58  FR 
8433).  hidividual  authorities  estabhshed 
or  revoked  under  Schedules  A  and  B 
and  established  under  Schedule  C 
between  February  1  and  February  28, 
1993,  appear  in  the  listing  below.  Future 
notices  will  be  published  on  the  fourth 
Tuesday  of  each  month,  or  as  soon  as 
possible  thereafter.  A  consolidated 
listing  of  all  authorities  as  of  June  30. 
1993,  will  also  be  published. 

Schedule  A 

No  Schedule  A  authorities  were 
established  or  revoked  during  February 
1993. 


Schedule  B 

No  Schedule  B  authorities  were 
established  or  revoked  during  Februarv 
1993.  ' 

Schedule  C 

Department  of  the  Air  Force 

Special  Assistant  to  the  Assistant  to 
the  Vice  President  for  National  Security 
Affairs.  Effective  February  26. 1993. 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  February  10. 1993. 

Confidential  Assistant  to  the 
Executive  Assistant  to  the  Secretary. 
Effective  February  11. 1993. 
,   Staff  Assistant  to  the  Secretary 
(Typing).  Effective  February  11. 1993. 

Confidential  Assistant  to  the  Deputy 
Director,  Office  of  Public  Affairs. 
Effective  February  18. 1993. 

Department  of  Justice 

Assistant  to  the  Attorney  General. 
Effective  February  18. 1993. 

Public  Affairs  Specialist  to  the  Deputy 
Director.  Office  of  Policy  and 
Communications.  Effective  February  18 
1993. 

Department  of  Veterans  Affairs 

Executive  Assistant  to  the  Secretary  of 
Veterans  Affairs.  Effective  February  24 
1993. 

General  Services  Administration 

Special  Assistant  to  the  Associate 
Administrator  for  Public  Affairs. 
Effective  February  11,  1993. 

Senior  Advisor  (Region  I— Boston. 
MA)  to  the  Regional  Administrator. 
Effective  February  19. 1993. 


Government  Printing  Office 

Congressional  and  Public  Affairs 
Officer  to  the  Public  Printer.  Effective 
February  26. 1993. 

Interstate  Commerce  Commission 

Confidential  Assistant  to  the 
Commissioner.  Effective  February  24 
1993. 

Special  Assistant  to  the 
Commissioner.  Effective  February  24 
1993.  ■ 

National  Aeronautics  and  Space 
Administration 

Special  Assistant  to  the 
Administrator.  Effective  February  5, 
1993. 

President's  Commission  on  White  House 
Fellowships 

Associate  Director  to  the  Director. 
Effective  February  10, 1993. 

Authority:  5  U.S.C.  3301  and  3302;  E.O 
10577,  3  CFR  1954-1958  Comp..  P.  218. 
Office  of  Personnel  Management. 
Patricia  W.  Lattimore. 
Acting  Director 

[FR  Doc.  93-8431  Filed  4-9-93;  8:45  am) 
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Privacy  Act  of  1974:  Computer 
Matching  Programs— OPM/Soclal 
Security  Administration 

agency:  Office  of  Personnel 

Management  (OPM). 

ACTION:  Publication  of  notice  of 

computer  matching  to  comply  with 

Public  Law  100-503.  the  Computer 

Matching  and  Privacy  Protection  Act  of 

1988. 


SUMMARY:  OPM  is  publishing  notice  of 
its  computer  matching  program  with  the 
Social  Security  Administration  (SSA)  to 
meet  the  reporting  and  publication 
requirements  of  Public  Law  100-503. 
The  purpose  of  this  match  is  for  SSA  to 
verify  earnings  data  furnished  directly 
to  OPM  by  civil  service  annuitants. 
DATES:  The  matching  program  will  begin 
in  April  1993.  or  30  days  after 
agreements  by  the  parties  participating 
in  the  match  have  been  submitted  to 
Congress  and  the  Office  of  Management 
and  Budget,  whichever  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  beginning  date  and 
may  be  extended  an  additional  12 
months  thereafter.  The  data  exchange 
will  begin  at  a  date  mutually  agreeable 
between  OPM  and  SSA  after  April  1, 
1993,  unless  comments  are  received 
which  will  result  in  a  contrary 
determination.  Subsequent  matches  will 
take  place  annually  on  a  recurring  basis 


until  one  of  the  parties  advises  the 
other,  in  writing,  of  its  intention  to 
reevaluate,  modify  and/or  terminate  the 
agreement. 

ADDRESSES:  Send  comments  to  Andrea 
S.  Minniear.  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management,  PO  Box  57; 
Washington,  DC  20044;  or  deliver  to 
OPM,  Room  4351.  1900  E  Street  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joy  Anderson,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  OPM  and 
SSA  intend  to  conduct  a  computer 
matching  program,  as  described  below. 
The  purpose  of  this  agreement  is  to 
establish  the  conditions  under  which 
SSA  agrees  to  the  disclosure  of  tax 
return  information  to  OPM.  The  SSA 
records  will  be  used  in  a  matching 
program  with  OPM's  records  on 
disability  retirees  and  retirees  under  the 
Federal  Employees  Retirement  System 
who  receive  annuity  supplements. 
These  annuitants  have  limitations  on 
their  earnings  which  they  may  not 
exceed  if  they  are  to  retain  their  annuity 
benefits.  OPM  will  use  the  SSA  data  to 
verify  the  earnings  information 
provided  directly  to  OPM  by  the 
annuitants. 

Office  of  Personnel  Management. 
Patricia  W.  Lattimore. 
Acting  Director. 

Report  of  Computer  Matching  Program 
Between  the  OfTice  of  Personnel 
Management  and  Social  Security 
Administration 

A.  Participating  Agencies.  OPM  and 
SSA. 

B.  Purpose  of  the  Matching  Program. 
Chapters  83  and  84  of  title  5,  United 
States  Code  (U.S.C.)  require  OPM  to 
verify  earnings  data  supplied  by  civil 
service  annuitants.  Section  6103(1)(11) 
of  the  Internal  Revenue  Code  requires 
SSA  to  disclose  tax  return  information 
to  OPM  to  administer  programs  under 
chapters  83  and  84  of  title  5,  United 
States  Code.  The  purpose  of  this  match 
is  for  SSA  to  verify  earnings  data 
furnished  directly  to  OPM  by  civil 
service  annuitants. 

C.  Authority  for  Conducting  the  Match 
Program.  Pub.  L.  97-253.  Chapters  83 
and  84,  title  5.  United  States  Code  and 
26  U.S.C.  6103(1)(11) 

D.  Categories  of  Records  and 
Individuals  Covered  by  the  Match.  The 
SSA  records  involved  in  the  match  are 
earnings,  self-employment  and  other 
data  which  constitute  tax  return 
information  pursuant  to  26  U.S.C.  6103. 
The  Earnings  Recording  and  Self- 
Employment  Income  System  (last 
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published  in  the  FR  as  57  FR  55265. 
November  24. 1992)  maintains  records 
of  individuals'  wages  or  self- 
employment  income  from  employment 
under  Social  Security.  The  OPM  records 
consist  of  annuity  data  from  its  system 
of  records  entitled  OPM/Central-l— 
Gvil  Service  Retirement  and  Insurance 
Records  (last  published  in  the  PR  as  57 
FR  35698.  August  10,  1992). 

E.  Inclusive  Date  of  the  Matching 
Program.  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
the  Congress.  If  no  objections  are  raised 
by  either,  and  the  mandatory  30  day 
public  notice  period  for  comment  has 
expired  for  this  Federal  Register  notice 
with  no  significant  adve.'^se  public 
comments  in  receipt  resulting  in  a 
contrary  determination,  then  this 
computer  matching  program  becomes 
effective  on  the  date  specified  above.  By 
agreement  between  OPM  and  SSA,  the 
matching  program  will  be  in  effect  and 
continue  for  18  months  with  an  option 
to  renew  for  12  additional  months  under 
the  terms  set  forth  in  5  U.S.C. 
552a(o)(2)(D). 

(FR  Doc.  93-8430  Filed  4-»-93:  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Aeguiatory  Organizations; 
Midwest  Stock  Exchange,  Irw;.; 
Application  for  Unlisted  Trading 
Privileges  in  an  Over-the-Counter 
Issue  and  To  Withdraw  Unlisted 
Trading  Privileges  In  an  Over-the- 
Counter  Issue 

.^pr;l  6.  1993 

On  March  31,  1993.  the  Midwest 
Stock  Exchange,  Inc.  ("MSE")  submitted 
an  application  for  unlisted  trading 
privileges  ("UTP")  pursuant  to  section 
12(n(l)(C)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  in  the  following 
over-the-counter  ("OTC")  security,  i.e.. 
a  security  not  registered  under  section 
12fh)oftheAct. 


File  r-k). 

Symbol 

Issuer 

7-10504 

OSSI 

Outback  SteaWwose. 
Common  Stock 
S0.01  par  value. 

The  above-referenced  issue  is  being 
applied  for  as  a  replacement  for  the 
following  security,  which  forms  a 
portion  of  the  Exchange's  program  in 
which  OTC  securities  are  being  traded 
pursuant  to  the  granting  of  UTP. 


The  MSE  also  applied  to  withdraw 
UTP  pursuant  to  section  12(0(4)  of  the 
Act  for  the  following  issue: 


RIeNo. 

Symbol 

Issuer 

7-10505 

SCAF 

Surgk^l  Care  AffiN- 
atas.  Common 
Stock  $0.25  par 
value. 

A  replacement  issue  is  being 
requested  due  to  lack  of  trading  activity. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  April  27,  1993, 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N\V., 
Washington,  DC  20549. 

Commentators  are  asked  to  address 
whether  they  believe  the  requested  grant 
of  UTP  as  well  as  the  withdrawal  of 
UTP  would  be  consistent  with  section 
12(f)(2).  which  requires  that,  in 
considering  an  application  for  extension 
or  withdrawal  of  UTP  in  an  OTC 
security,  the  Commission  consider, 
among  other  matters,  the  public  trading 
activity  in  such  security,  the  character 
of  such  trading,  the  impact  of  such 
extension  on  the  existing  markets  for 
such  security,  and  the  desirability  of 
removing  impediments  to  and  the 
progress  that  has  been  made  toward  the 
development  of  a  national  market 
system. 

For  the  Commission,  by  the  Division  of 
Maiket  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  93-8424  Filed  4-9-93;  8:45  am| 
BIUJNC  CODE  WIO-OI-H 


DEPARTMENT  OF  STATE 

(Public  Notice  1786] 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

agency:  Department  of  Slate. 
ACTION:  The  Department  of  State  has 
submitted  the  following  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511. 

DATES:  The  Department  requested  OMB 
approval  by  April  23.  1993. 
SUMMARY:  The  governments  of  the 
United  States  and  Japan  agreed  to 


conduct  a  joint  survey  on  the  role  of 
Japanese  trading  companies  in  trade, 
investment,  and  technology  flows 
between  the  two  countries  in  the 
Second  Annual  Report  of  the  U.S.-Japan 
Working  Group  on  the  Structural 
Impediments  Initiative  (SII),  published 
on  July  30,  1992.  The  information 
gained  from  the  questionnaire  will  aid 
the  U.S.  government  in  understanding 
the  role  Japanese  general  trading 
companies  play  in  trade  and  help  the 
U.S.  private  sector  in  its  efforts  to 
increase  business  activity  in  Japan.  The 
following  summarizes  the  information 
collection  proposal  submitted  to  OMB: 
1.  Type  of  request — New. 
Originating  office — Bureau  of  East 

Asian  and  Pacific  Affairs. 
Title  of  information  collection — 

Questionnaire  for  Selected  U.S. 

Companies  for  Joint  U.S.-Japan 

Study  on  Japanese  Trading 

Companies  (Sogo  Shosha). 
Frequency — One  time. 
Respondents — Select  U.S.  Businesses 

Involved  with  Japanese  General 

Trading  Companies. 
Estimnted  number  of  respondents — 

30. 
Average  number  of  responses  per 

respondent — 1. 
Average  hours  per  response — 3  hours. 
Total  estimated  burden  hours — 90. 
44  U.S.C.  3504(h)  does  not  apply,  as  no 
rulemaking  is  being  conducted  in 
connection  with  this  information 
collection. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  J.  Cock.  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  B.  Hill, 
(202)  395-7340. 

Dated:  April  1,  1993. 
Jerome  F.  Tobon,  Ir., 

Acting  Assiitant  Secretary  for 

Administration. 

IFK  Doc  93-8405  Filed  4-9-93;  8:45  ami 

BILLMO  COOE  4710-24-M 


[Public  Notice  1787] 

Fine  Arts  Committee;  Meeting 

The  Fine  Arts  Committee  of  the 
Department  of  State  will  meet  on 
Friday,  April  30,  1993  at  2  p.m.  in  the 
John  Quincy  Adams  State  Drawing 
Room.  The  meeting  will  last  until 
approxi.mately  3:30  p.m.  and  is  open  to 
the  public. 

The  agenda  for  the  committee  meeting 
will  include  a  summary  of  the  work  of 
the  Fine  Arts  Office  since  its  last 
meeting  in  October  1992  and  the 
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announcinnent  of  gifts  and  loans  of 

furnishings  as  well  as  financial 
contributions  from  January  1. 1992  to 
December  31,  1992. 

Public  access  to  the  Department  of 
Sute  is  strictly  controlled.  Members  of 
the  public  wishing  to  take  part  in  the 
meeting  should  telephone  tlie  Fine  Arts 
Office  by  Wednesday.  April  28,  1993, 
telephone  (202)  647-1990  to  make 
arrangements  to  enter  the  building.  Tlie 
public  may  take  part  in  the  discussion 
as  long  as  time  permits  and  at  the 

Clement  E.  Conger. 

Chairman,  Fine  Arts  Committee. 

[FR  Doc.  93-8459  Filed  4-9-93;  8  45  am) 

WUJfM  COOE  4710-a»-M 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificate* 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  April  2, 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation 's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
Docket  Number:  48722 
Date  Filed :Manii  29,  1993 
Dur-  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  April  26,  1993 
Description:  Joint  Application  of  United 
Air  Lines,  Inc.  and  USAir,  Inc., 
pursuant  to  section  401(h)  of  the  Act 
and  subpart  Q  of  the  Regulations, 
requests  the  transfer  to  United  of 
USAir's  Philadelphia-London 
certificate  authority  subject  to  the 
principal  conditions. 
Docket  Number  48723 
Date  Filed:  March  29,  1993 
Due  Date  far  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope.- April  26,  1993 
Description:  Application  of  Friendship 
Airlines,  Inc..  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity 


authorizing  it  to  provide  scheduled 
interstate  and  overseas  air 
transportation  of  persons,  property 
and  mail. 

Docket  Number:  48728 
Date  Filed:  March  31,  1993 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  14,  1993 
Description:  Application  of  M.VV. 
McDonald,  Inc.  d/b/a/  Miami  Air 
Charter,  pursuant  to  section  401(d)(1) 
reouests  the  issuance  of  a  certificate  of 
public  convenience  and  necessity 
which  would  authorize  it  to  engage  in 
Charter  Foreign  Air  Transportation  of 
persons,  property  and  mail  between 
points  in  the  United  States  of  America 
and  its  territories  and  possessions, 
and  points  outside  of  the  United 
States  and  its  territories  and 
possessions. 
Docket  Number:  48729 
Date  Filed:  March  31,  1993 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  28,  1996 
Description:  Application  of  M.VV. 
McDonald,  Inc.  d/b/a  Miami  Air 
Charter,  pursuant  to  section  401(d)(3) 
of  the  Act  and  subf)art  Q  of  the 
Regulations,  requests  the  issuance  of 
a  certificate  of  public  convenience 
and  necessity  which  should  authorize 
it  to  engage  in  charter  interstate  and 
overseas  air  transportation  of  persons, 
property  and  mail  between  any  point 
or  points  in  the  United  States  or  its 
Territories  or  possessions,  on  the  one 
hand,  and  any  point  or  paints  the 
United  States  or  its  Territories  or 
possessions,  on  the  other  hand. 
Docket  Number:  48730 
Date  Filed:  April  1,  1993 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  29,  1993 
Description:  Application  of  Airmark 
Aviation,  Inc..  pursuant  to  section 
(401(d)(1))  of  the  Ad  and  subpart  Q 
of  the  Regulations,  requests  authority 
to  engage  in  interstate  and  overseas 
scheduled  air  transportation  of 
persons,  property,  and  mail:  Between 
any  point  in  any  State  in  the  United 
States  or  the  District  of  Columbia,  or 
any  territory  or  possession  of  the 
United  States,  and  any  other  point  in 
any  State  of  the  United  States  or  the 
District  of  Columbia,  or  any  territory 
or  possession  of  the  United  States. 
Docket  Number:  48731 
Dote  FjVed.- April  1. 1993 
Due  Date  for  Answers.  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  29. 1993 
Description:  Application  of  Airmark 
Aviation.  Inc..  pursuant  to  section 


401(d)(1)  of  the  Act  and  subpart  Q  of 
the  Regulations,  requests  authority  to 
engage  in  foreign  scheduled  air 
transportation  of  persons,  property, 
and  mail:  Between  any  point  in  any 
State  in  the  United  Sutes  or  the 
District  of  Columbia,  or  any  territory 
or  possession  of  the  United  States, 
and  any  other  point  outside  thereof. 

Docket  Number:  48734 

Date  Filed:  April  2,  1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  10, 1993 

Z?escr;pf;o/?;  Application  of  American 
Airlines.  Inc..  pursuant  to  section  401 
of  the  Act  and  subpart  Q  of  the 
Regulations,  also  conforming  to 
Docket  48722,  apphes  for  a  certificate 
of  public  convenience  and  necessity 
to  engage  in  foreign  air  transportation 
of  persons,  property,  and  mail 
between  Philadelphia,  Pennsylvania, 
and  London,  England  (to  be  served  via 
Heathrow  Airport). 

Docket  Number  47753 

Date  Filed:  April  1.  1993 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  29.  1993 

Description:  Amendment  #1  To  The 
Application  of  Trans  World  Airlines, 
Inc.,  pursuant  to  section  401  of  the 
Act  and  subpart  Q  of  the  Regulations 
reflects  the  feet  that  the  New  York- 
Stansted  daily  B-767  service  shown 
in  the  Original  apphcation  will 
originate  and  terminate  in  Chicago. 
Illinois. 
PhyUis  T.  Kaylor. 

Chinf  Documentary  Services  Division. 
IFR  Doc.  93-8461  Filed  4-9-93;  8:45  amj 

BILUNO  COOe  4«1»-«2-W 


National  Highway  TratfTc  Safety 
Administration 

(Docket  No.  92-61;  Notice  2] 

Determination  That  Nonconforming 
1970  Mercedes-Benz  250C  Passenger 
Cars  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1970 
Mercedes-Benz  250C  passenger  cars  are 
eligible  for  importation. 


SUMMARY:  This  notice  announces  the 
determination  by  NHTSA  that  1970 
Mercedes-Benz  250C  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
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a  vehicle  originally  manufactured  for 
importation  Into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  U.S.-certified  version  of  the  1970 
Mercedes-Benz  250C).  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 

DATE:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  W4F0RMATI0N  CONTACT: 

Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act).  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31. 1990.  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  In  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibihty  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7.  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period.  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  petitioned  NHTSA  to 
determine  whether  1970  Mercedes-Benz 
250C  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  January  22. 1993  (58  FR  5796)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 


the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  efigibility  number  indicating 
that  the  vehicle  is  ehgible  for  entry.  VSP 
#31  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1970  Mercedes-Benz  250C  (Model 
ID  114.021)  not  originally  manufactured 
to  comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
substantially  similar  to  a  1970 
Mercedes-Benz  250C  (Model  ID 
114.023)  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  under  section  114  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act.  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  15  U.S.C  t397(c)(3)(A)(i)(I)  and 
(CKii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8 

Issued  on:  April  6. 1993. 
William  A.  Boefaly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  93-8462  Filed  4-^-93;  8:45  ami 

SMXiNO  CODE  4«10-6«-M 


Research  and  Special  Programs 
Administration 

[Docket  No.  WPDA-2;  Notice  Na  9^-2] 

City  of  New  York:  Application  for 
Waiver  of  Preemption  Concerning 
Transportation  of  Radioactive 
Materials 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  On  February  19. 1993.  RSPA 
announced  the  availability  of  a  study  on 
New  York  City's  application  for  a 
waiver  of  statutory  preemption  under 
the  Hazardous  Materials  Transportation 
Act.  and  requested  comments  on  the 
study  and  the  City's  application  (58  FR 
9237).  The  City  has  requested  an 
extension  of  the  comment  period  to 
analyze  and  respond  to  the  study,  and 
conduct  a  new  study  to  support  the 
City's  application.  RSPA  is  extending 
the  comment  period  for  an  additional  60 
days  to  allow  the  City  adequate  time  to 


evaluate  the  study  and  prepare  Its 
response. 

DATES:  Comments  received  on  or  before 
June  21. 1993,  and  rebuttal  comments 
filed  on  or  before  August  20, 1993,  will 
be  considered  before  an  administrative 
decision  is  issued  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety.  RSPA.  Rebuttal  comments  may 
discuss  only  those  issues  raised  by 
comments  during  the  initial  comment 
period  and  may  not  raise  new  issues. 
ADDRESSES:  New  York  Qty's 
application,  the  study,  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit.  Research  and  Special 
Programs  Administration,  room  8421. 
Nassif  Building.  400  Seventh  Street 
SW..  Washington.  DC  20590-0001 
(telephone  202-366-4453).  Comments 
and  rebuttal  comments  may  be 
submitted  to  the  Dockets  Unit  at  the 
above  address,  and  should  include  the 
Docket  Number  (WPDA-2).  Three 
copies  of  each  comment  should  be 
submitted.  A  copy  of  each  comment  and 
rebuttal  comment  must  also  be  sent  to: 
(a)  Susan  M.  Kath.  Esq..  Assistant 
Corporation  Counsel.  City  of  New  York. 
100  Church  Street,  room  326H.  New 
York.  NY  10007;  (b)  Mindy  A.  Buren. 
Esq.,  EEI-UWASTE.  Shaw.  Pittman, 
Potts  &  Trowbridge.  2300  N  Street  NW.. 
Washington,  DC  20037;  and  (c) 
Cornelius  F.  Tuohy.  Esq.,  Assistant 
Attorney  General.  State  of  Connecticut. 
55  Elm  Street.  Hartford.  CT  06106.  A 
certification  that  a  copy  has  been  sent  to 
each  person  must  also  be  included  with 
the  comment  (The  following  format  is 
suggested:  "I  hereby  certify  that  copies 
of  this  comment  have  been  sent  to  Ms. 
Kath.  Mr.  Buren.  and  Mr.  Tuohy  at  the 
addresses  specified  in  the  Federal 
Register.") 

.   A  copy  of  the  study,  which  is  entitled 
"Support  for  the  U.S.  Department  of 
Transportation  Response  in  the  New 
York  City  Radioactive  Materials  Routing 
Case."  is  available  upon  request  from 
the  Office  of  Hazardous  Materials 
Planning  and  Analysis,  room  8108. 
(202)  366-^484.  400  Seventh  Street  SW.. 
Washington.  DC  20590-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  M.  Crouter,  Special  Counsel. 
Office  of  the  Chief  Counsel  (DCC-3). 
Research  and  Special  Programs 
Administration.  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001.  telephone 
202-366-4400. 

Issued  in  Washington,  DC,  on  April  6. 
1993. 

Alan  L  Roberti, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
[FR  Doc.  93-«452  Filed  4-9-93:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  information  Collaction 
Requirements  Submitted  to  OiMB  for 
Review 

April  6, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

IntemaJ  Revenue  Service 

OMB  Number  New 

Form  IVumber:  IRS  Form  3911 

T^-pe  qf  Review:  New  collection 

Title:  Taxpayer  Statement  Regarding 

Refund 
Description:  If  taxpayer  inquires  about 
their  non-receipt  of  refund  (or  lost  or 
stolen  refund)  and  refund  has  been 
issued,  the  infomation  and  taxpayer 
signature  are  needed  to  begin  tracing 
action. 


1914(| 


Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents- 
520,000 

Estimated  Burden  Hours  Per 
Respondent:  5  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden  ■ 
43,160  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue 
NW..  Washington,  DC  20224. 

OMB  ReviewerMilo  Sunderhauf,  f202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holknd, 

Departmental  Reports  Management  Officer 

[FR  Doc.  93-8425  Filed  4-9-93;  845  am) 

BIUJNO  CODE  MJO-OI-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy,  MeeUng 

AGENCY:  United  States  Information 
Agency. 

ACTKM:  Notice. 


SUMMARY:  A  meeting  of  the  U.S. 
Advisor}'  Commission  on  Public 
Diplomacy  will  be  held  on  Apnl  14  in 
room  600.  301  4th  Street.  SW.. 
Washington  DC  fi-om  11  a.m.  to  12  p.m. 

The  Commission  will  meet  with 
Messrs.  Joseph  Bruns.  Acting  Director. 
\'oice  of  America;  Walt  LaFIeur.  Chief 
Engineer.  Voice  of  America;  and  Robert 
Knopes.  Chief,  East  Asia  and  Pacific 
Division,  Voice  of  America  to  discuss 
policies  and  programs  relating  to 
broadcasting  consolidation  and  U.S. 
broadcasts  to  Asia. 

FOR  FURTHER  INFORMA-nOI«: 
Please  call  Gloria  Kalamets,  (202)  61^ 
4468,  if  you  are  interested  in  attending 
the  meeting.  Space  is  limited  and 
entrance  to  the  building  is  controlled. 

Dated:  April  7,  1993. 
Rose  Royal, 

Managpmenl  Analyst.  Federal  Register 
Uaison. 

[FR  Di>c.  93-8487  Filed  4-»-93;  8.45  am] 

WLUNG  COM  1230-OV-M 
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This  ••ctkjn  o*  tti«  FEDERAL  REGISTER 
contains  notlc««  of  maettngs  puMahed  under 
m«  "Government  In  the  SunsNne  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(eK3). 


COMMODITY  RTTURES  TRAOmO  COMMISSION 

"FEDERAL  REGISTER"  CITATKM  OF 

PREVKXra  ANNOUNCEMENT:  58  F.R.  17304. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEET1NQ:  10:00  a.m..  Tuesday.  April  27. 

1993. 

CHANGES  IN  THE  MEETING:  The 

Commodity  Futures  Trading 

Commission  has  deleted  the  discussion 

regarding  Final  regulation  on  Contract 

Market  Emergency  Actions  that  was 

scheduled  for  10:00  a.m..  Tuesday, 

April  27.  1993. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

lean  A.  Wabb. 

Secretary  of  the  Commission . 

(FR  Doc  93-8553  Filed  4-8-93;  11:31  ami 

MLUNOCOOe  asi-«i-M 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMBSION 

TIME  AND  DATE:  10  a.m..  Wednesday. 

April  14, 1993. 

LOCATION:  Room  556.  Westwood 

Towers,  5401  Westbard  Avenue, 

Bethesda.  Maryland. 

STATUS:  Closed  to  the  Public. 

MATTERS  TO  BE  CONSIDERED:  Compliance 

Status  Report. 

The  Stan  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  Recorded  Message  Containing  the 
Latest  Agenda  Information,  Call  (301) 
504-0709. 

CONTACT  PERSON  FOR  AOOOIONAL 
INFORMATION:  Sheldon  D.  Butts,  OfHce  of 
the  Secretary.  5401  Westbard  Ave., 
Bethesda,  Md.  20207  (301)  504-0800. 

Dated:  April  7, 1993. 
SheldoQ  D.  Butts, 
Deputy  Secretary. 
IFR  Doc  93-8604  Filed  4-8-93: 1:38  pm] 

■tUJNO  COOC  OH-et-H 

U.S.  CONSUMER  PRODUCT  SAFETY 

COMMISSION 

TME  AND  DATE:  10:00  a.m.,  Thursday, 

April  15. 1993. 

LOCATKM:  Room  556.  Westwood 

Towers.  5401  Westbard  Avenue, 

Bethesda,  Maryland. 


STATUS:  Open  to  the  Public. 
MATTERS  TO  BE  CONSIDERED:  Baby 
Walkers,  PeUtion  HP  92-2. 

The  Commission  will  consider  a 
petition  from  the  Consumer  Federation 
of  America,  the  American  Academy  of 
Pediatrics,  the  Washington  Chapter  of 
the  American  Academy  of  Pediatrics, 
the  National  SAFE  KIDS  Campaign,  and 
Consumers  Union  requesting  a  ban  of 
baby  walkers  as  a  mechanical  hazard 
under  the  Federal  Hazardous 
Substances  Act. 

For  a  Recorded  Message  Containing  the 

Latest  Agenda  Information,  Call  (301) 

504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  O.  Butts.  OfHce  of 

the  Secretary.  5401  Westbard  Ave.. 

Bethesda.  Md.  20207  (301)  504-0800. 

Dated:  April  7. 1993. 
Sheldon  D.  Butts. 
Deputy  Secretary. 

[FR  Doc.  93-8605  Filed  4-8-93;  1:38  pm) 
wujMO  cooE  sass-oi-w 

NATX)NAL  CREDIT  UNION  ADMINISTRATION 

NOTICE  OF  MEETINGS 

TIME  AND  DATE:  11:00  a.m..  Monday. 

April  19. 1993. 

PLACE:  Filene  Board  Room.  7th  Floor. 

1776  G.  Street.  N.W.,  Washington.  D.C. 

20456. 

STATUS:  Open. 

BOARD  BRIEFINGS: 

1.  Central  Liquidity  Facility  Reptort  and 
Report  on  CLF  Lending  Rate. 

2.  Insurance  Fund  Report 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Final  Rule:  Amendments  to  Part  705  and 
Section  701.32,  NCUA's  Rules  and 
Regulations,  (Community  Development 
Revolving  Loan  Program  for  Credit  Unions. 

3.  Appeal  of  Regional  Director's  Decision 
to  approve  an  Overlap  of  its  Field  of 
Membership  by  Sweetwater  Federal  Credit, 
Rock  Springs,  Wyoming. 

4.  Proposed  Rule:  Amendments  to  Sections 
701.21.  700.1.  and  722.3.  NCUA's  Rules  and 
Regulations,  Regulatory  Relief. 

TIME  AND  DATE:  8:30  a.m.,  Monday,  April 
19,  1993. 

PLACE:  Filene  Board  Room,  7th  Floor. 
1776  G  Street.  N.W..  Washington.  D  C. 
20456. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 


1 .  Approval  of  Minutes  of  Previous  Closed 
Meeting. 

2.  Staffing  Allocations  for  FY  94.  Closed 
pursuant  to  exemption  (2). 

3.  Request  firom  Corporate  Credit  Union  to 
Amend  Field  of  Membership  under  Part  704. 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemption  (8). 

4.  Requests  from  Corporate  Credit  Unions 
for  Waiver  from  Part  704,  NCUA's  Rules  and 
Regulations.  Closed  pursuant  to  exemption 
(8). 

5.  Administrative  Actions  under  Section 
206  of  the  Federal  Credit  Union  Act.  Closed 
pursuant  to  exemptions  (5).  (7).  (8),  (9)(A)(ii). 
and  (9)(B). 

6.  Administrative  Action  under  Part  747. 
NCUA's  Rules  and  Regs.  Closed  pursuant  to 
exemptions  (8)  and  (9)(A)(ii). 

RECESS:  10:30  a.m. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker.  Secretary  of  the  Board. 

Telephone  (202)  682-9600. 

Becky  Baker, 

Secre(o;y  of  the  Board. 

IFR  Doc.  93-8615  Filed  4-8-93;  3:03  pml 

WLUNO  COOC  7S36-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  April  12. 1993. 

A  closed  meeting  will  be  held  on 
Tuesday,  April  13.  1993.  at  1:30.  p.m. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certiHed  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200  402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Schapiro,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April 
13,  1993,  at  1:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceeduigs  of 
an  enforcement  nature. 

Reject  Settlement  of  administrative 
proceeding  of  an  enforcement  nature. 
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Settlement  of  injunctive  actions. 
Opinions.? 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Brian  Lane 
(202) 272-2400. 

Dated:  April  8. 1993. 
Jonathan  G.  Katz, 

Secntary. 

[FR  Doc.  93-«638  Filed  4-&-93;  4:00  pml 

mUJNQ  CODE  aoio-oi-M 


TENNESSEE  VALLEY  AUTHORfTY 

[Meeting  No.  1457) 

TIME  ANO  DATE:  10  a.m.  (CDT),  April  14. 
1993. 

PLACE:  National  Fertilizer  and 
Environmental  Research  Center 
Auditorium  Muscle  Shoals,  Alabama. 
STATUS:  Open. 

AGENtlA:  Approval  of  minutes  of  meeting 
held  on  March  10, 1993. 
ACTION  ITEMS: 
New  Business 
C — Energy 

Cl.  Partners  in  Performance  Contract  for 
TVA  Generating  Group  with  Westinghouse 
Electric  Corporation  for  Fossil  and  Hydro 
Power  Plants.  Subject  to  Final  Review  Prior 
to  Execution. 

C2.  Delegation  of  Authority  to  Permit 
Mining  of  TVA-Ovraed  Coal  Lands. 


C3.  Contract  with  Williams  Power  Corp.  for 
Fossil  and  Hydro  Power  Coatings  Program, 
Subject  to  Satisfiactory  Negotiations  and  Final 
Review  Prior  to  Execution. 

C4.  Contract  with  Harza  Engineering 
Company  for  Specialized  Hydro  Engineering 
Services,  Subject  to  Final  Review  Prior  to 
Execution. 

E— Real  Property  Transactions 

El.  Sale  of  Gas  Pipeline  Easement 
Affecting  3.56  Acres  of  Land  to  the  Cifv  of 
Memphis,  Tennessee.  Memphis  Light,  Gas 
and  Water  Division— Tract  No.  XALSP— iP. 

E2.  Sale  of  Permanent  Easement  Affecting 
Approximately  0.08  Acre  of  Land  to  the  City 
of  Murray,  Kentucky,  for  a  Sewer  Line— 
TVA's  Murray  161-kV  Substation  Property- 
Galloway  County,  Kentucky— Tract  No. 
XMRSS-2S. 

E3.  Sale  of  Permanent  Easement  Affecting 
Approximately  0.07  Acre  of  Land  to  South 
Centra)  Bell  Telephone  Company,  for  a 
Buried  Communications  Cabel— TVA's 
Newbem  Substation  Property— Tract  No. 
XNSS — lUC — Dyer  County,  Tennessee. 

E4.  Grant  of  Permanent  Easement  Affecting 
1.82  Acres  of  Land  for  a  Water  Treatment 
Plant  Expansion— Waterworks  Board  of  the 
Town  of  Grant.  Alabama— Tract  No.  XTGR- 
156WP— Guntersville  Lake. 

E5.  Sale  of  Nonexclusive  Permanent 
Easement  Affecting  0.22  Acre  of  Land  for  a 
Road  Right-Of-Way— Ralph  Green— Tract  No. 
XCR-684H  Chickamauaa  Lake — Man  No 
84D. 

E6.  Sale  of  Nonexclusive  Permanent 
Easement  Affecting  0.04  Acre  of  Land  for  a 
Road  Right-Of-Way— Dearl  Myers  and  Dale 
Overholt— Tract  No.  XCK  574H— Cherokee 
Uke. 

E7.  Denial  of  Requests  for  Easement  Rights, 
Waiver  of  Development  Standards,  and 


Section  26a  Approvals— Chip  Mill  Barge 
Terminals— South  Pittsburg,  Tennessee. 
F— Unclassified 

Fl.  Filing  of  Condemnation  Case. 

F2.  Time  and  Material  On-Slte  Hardwara 
Maintenance  and  Support  Services  Contract 
with  Employee  Owned  Maintenance 
Company.  Subject  to  Final  Review  Prior  to 
Execution. 

INFORMATION  tTEMS: 

1.  Revised  Contract  Term  for  Economy 
Surplus  Power. 

2.  Memorandum  of  Understanding 
Between  TVA  and  the  U.S.  Environmental 
Protection  Agency  (EPA)  for  Participation  in 
the  EPA  Green  Lights  Program  as  a  Federal 
Agency. 

3.  Investment  Management  Agreement 
Between  the  Tennessee  Valley  Authority 
Retirement  System  and  Nicholas-Applegafe 
Capital  Management. 

4.  Public  Auction  Sale  of  Tract  No  XOR- 
10— Chickamauga-Gflorgia  Slate  Lino 
Transmission  Line  Property — Chattanooga, 
Hamilton  County,  Tennessee. 

CONTACT  PERSON  TOR  MORE  INFORMATION: 
Alan  Carmichael,  Vice  President, 
Governmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  KnoxviUe,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 
DATED:  April  7.  1993. 
Edward  S.  Chiictenbary, 
Genera]  Counsel  and  Secretary. 
|FR  Doc.  93-8533  Filed  4-«-93;  10:03  am) 

WUiMO  COOC  S120-0»-M 
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This  section  o(  Ih*  FEDERAL  REGISTER 
contairts  aditoftel  corsctions  of  pfsvtousiy 
potHtsfied  PresicSential,  Rul«,  Proposed  Fkiie. 
and  NoOce  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  pfepcu^  corectorw  are 
issued  as  signed  documents  and  appear  in 
the  apprepnate  document  categories 
stsewtwe  In  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

50  CFR  Part  641 
[Doclwt  No.  930355-3055] 

Raef  Rah  Hahary  of  tha  Gulf  of  Mexico 

Correction 

In  proposed  rule  document  93-6386 
beginning  on  page  15132  in  the  issue  of 
Friday.  March  19, 1993,  make  the 
followring  corrections: 

1.  On  page  15132,  in  the  2d  column, 
in  the  6th  full  paragraph,  in  the  12th 
Une.  "June  3. 1993"  should  read  "June 
28.  1993". 

2.  On  page  15133,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  last 
line.  "Magnuson"  should  read 
"Management". 

3.  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 
the  second  line,  insert  "that  concluded" 
after  "rule". 

S641.4    [ComctMl] 

4.  On  the  same  page,  in  the  second 
column,  in  §641.4{m)(l),  in  the  fourth 
line,  insert  "a"  before  "vessel". 

MLUNO  CODC  180S41-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  CP93-2S3-000] 

Tennesaee  Gaa  Pipeline  Co.;  Requeat 
Under  Blanket  Authorization 

Comecfio/J 

In  notice  document  93-7369 
appearing  on  page  16821  in  the  issue  of 


Wednesday.  March  31.  1993.  the  docket 
number  was  emitted.  It  should  read  as 
set  forth  above. 


BILUNQ  COOC  tWi-M-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-4592-4J 
R1N2060-AC97 

Voiatiiity  Regulationa  for  GaaoHne  and 
Alcohol  Blends 

Correction 

In  rule  document  93-5863  beginning 
on  page  14476  in  the  issue  of 
Wednesday,  March  17. 1993.  make  the 
following  corrections: 

1.  On  page  14485.  in  the  second 
column,  in  Appendix  D.  in  4.2,  in  the 
last  line,  ">0.38  psi"  should  read  "^.38 
psi". 

2.  On  page  14489.  in  the  second 
column,  in  Appendix  D,  in  7.3.2,  imder 
Upper  Ckjnlrpl  Limit  "UCL=X"  should 
read  "UCL=X"and  under  Lower  Control 
Limit  "LCL=X  •  should  read  'LCL=X". 

3.  On  page  14490.  in  the  second 
column,  in  the  file  line,  "93-5683" 
should  read  "93-5863". 

BILUNG  CODE  1506-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

1993  Cost-of-Llving  Increase  and  Other 
Determinations 

Correction 

In  notice  document  92-25943 
beginning  on  page  48619  in  the  issue  of 
Tuesday,  October  27.  1992,  make  the 
following  corrections: 

1.  On  page  48621.  in  the  first  column, 
under  the  heading  "Amount,"  in  the 
fourth  line,  "1.037656"  should  read 
"1.0372656." 

2.  On  the  same  page,  in  the  third 
column,  under  the  heading  "Exempt 
Amount  for  Beneficiaries  Aged  65 


through  69,"  in  the  eighth  hne,  "$300" 
should  read  "$880." 

3.  On  page  48622,  in  the  1st  column, 
in  the  3d  full  paragraph,  the  12th  and 
13th  lines  should  read  "be  roxmded  to 
$401  and  $2,420.  Accordingly,  the 

•  portions  of  the  average  indexed  monthly 
earnings  to  be  used  in  1993  are 
determined  to  be  the  first  $401,  the 
amount  between  $401  and  $2,420,  and 
the  amount  over  $2,420." 

4.  On  page  48623.  in  the  second 
column,  under  the  heading  "Amount," 
in  the  fourth  line."  1.03722656"  should 
read  "1.0372656." 

BILUNG  CODE  150&41-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  S2-AGL-20] 

Transition  Area  Modification; 
Brooidnga,  SD 

Correction 

In  rule  document  93-6490  beginning 
on  page  15264  in  the  issue  of  Monday, 
March  22,  1993.  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  15265.  in  the  second  column, 
under  the  heading  Section  71.181 
Designation  of  Transition  Areas,  in  the 
third  line.  "long.  90°"  should  read 
"long.  96°". 

BILUNG  CODE  1S0&41-O 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  of  1974;  Amandment  to 
Existing  Notices  of  Systems  of 
Records 

AGENCY:  Office  of  Personnel 

Management. 

ACTXM:  Notice  of  updated  and  deleted 

systems  of  records. 

SUMMARY:  This  notice  provides  a 
complete  text  to  facilitate  public 
understanding  of  the  OfHce  of  Personnel 
Management's  notices  for  its  eleven 
Internal  and  thirteen  Central  systems  of 
records,  last  published  in  complete  form 
in  February  1990.  Changes  have  been 
made  to  several  notices  to  more 
accurately  describe  the  categories  of 
records  and  individuals  covered  by  the 
system.  Systems  that  are  obsolete  or  are 
no  longer  maintained  separately  are 
deleted.  This  notice  also  proposes 
adding  routine  uses  to  several  systems 
of  records  and  proposes  changes  to 
routine  uses  found  in  most  of  the 
notices  published. 
DATES:  The  notices  with  the 
administrative  (non-substantive) 
changes  are  effective  May  12, 1993.  The 
proposed  altered  entries  and  new 
routine  uses  will  become  effective, 
without  further  notice,  June  11, 1993. 
unless  comments  dictate  otherwise. 
ADDRESSES:  Written  comments  should 
be  sent  to  C.  Ronald  Trueworthy,  Chief. 
Information  Policy  Branch,  Room  CHP 
500,  Plans  and  Policies  Division,  Office 
of  Information  Resources  Management, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington.  DC  20415. 
FOR  FimTHER  WfORMATJON  CONTACT: 
Leslie  Crawford,  (703)  908-8550. 
SUPPl^MENTARY  INFORMATK)N:  The  Office 
of  Personnel  Management  (0PM)  last 
published  its  Central  and  Internal 
systems  notices  in  complete  form  in 
February  1990.  OPM's  Govemmentwide 
system  notices  were  last  published  in 
August  1992.  In  this  republication  of 
OPM's  Central  and  Internal  system 
notices,  three  routine  use  changes  occur 
in  most  systems  of  records.  These 
changes  are  described  here,  and  referred 
to  in  the  syslem-by-system  descriptions 
of  the  major  changes  which  follows 
thereafter. 

Routine  Use  Change  I 

To  conform  to  case  law,  0PM  is 
proposing  to  amend  a  routine  use 
regarding  the  disclosure  of  information 
when  complying  with  a  subpoena.  As 
currently  written,  this  routine  use 
allows  the  system  manager  to  provide 
information  when  served  with  a 


subpoena,  even  if  the  Government  is  not 
a  party  to  the  litigation  or  to  the 
administrative  proceeding.  In  light  of 
case  law.  OPM  has  decided  that  this 
practice  no  longer  qualifies  as  a  valid 
routine  use  and  is  in  opposition  to  the 
allowable  disclosures  under  subsection 
(b)  of  the  Privacy  Act.  Therefore.  OPM 
will  no  longer  make  routine  use 
disclosures  in  response  to  a  subpoena 
unless  the  Government  is  a  party  to  the 
judicial  or  administrative  proceeding.  In 
those  situations  where  the  Government 
is  not  a  party  to  the  proceeding,  records 
may  be  disclosed  if  a  judge  has  signed 
the  subpoena.  In  those  cases,  the 
disclosure  will  be  made  in  accordance 
with  subsection  (b)(ll)  of  the  Privacy 
Act. 

Routine  Use  Change  II 

OPM  has  decided  to  replace  a 
generally  worded  routine  use 
concerning  disclosure  of  information 
relevant  to  a  pending  judicial  or 
administrative  proceeding  with  wording 
which  is  more  precise  concerning 
OPM's  potential  role  in  such  litigation. 

Routine  Use  Change  III 

A  routine  use  which  appears  in  most 
of  the  system  notices  has  been  corrected 
to  indicate  that  the  Office  of  the  Special 
Counsel  is  an  independent  agency. 

Other  changes  in  this  notice  result 
from  changes  in  the  designation  of 
systems  managers  and  their  addresses, 
changes  to  descriptions  of  records  and 
individuals  covered  by  the  records,  and 
the  addition  of  routine  uses  to  specified 
systems  of  records. 

A  brief  description  of  the  major 
changes  follows: 

OPWINTERNAI^l.  Defense 
MobiUzation  Emergency  Cadre  Records. 
The  system  location  and  manager  have 
been  updated.  The  entries  for  categories 
of  individuals  and  records  covered  by 
this  system  have  been  clarified.  Routine 
use  "d"  is  amended  as  described  in 
Routine  Use  Change  I,  and  the  more 
precise  language  described  in  Routine 
Use  Change  II  is  substituted  for  routine 
use  "e."  Routine  uses  "f '  and  "g"  were 
added  to  provide  access  procedures  for 
this  system  of  records  that  are  already 
in  common  use  for  most  other  OPM 
systems  of  records,  including  disclosure 
of  information  to  the  Merit  Systems 
Protection  Board,  and  by  OPM  in 
descriptive  statistics  and  analytical 
studies.  A  section  on  record  sources  was 
added. 

OPM/INTERNAL-2.  Negotiated 
Grievance  Procedure  Records.  The 
system  location  and  manager  have  been 
updated.  Routine  use  'T'  is  amended  as 
described  in  Routine  Use  Change  I.  and 
the  more  precise  language  described  in 


Routine  Use  Change  11  is  substituted  for 
routine  use  "i."  Routine  uses  "m"  and 
"n"  were  added  to  provide  access 
procedures  for  this  system  of  records 
that  are  already  in  common  use  for  most 
other  OPM  systems  of  records, 
including  disclosure  of  information 
relevant  and  necessary  to  a  Federal 
agency's  decision  making,  and 
disclosure  of  information  to  contractors/ 
grantees/volunteers  performing  a  service 
for  the  Federal  government. 

OPM/INTERNAL-3,  Security  Officer 
Control  Files.  The  system  location  and 
manager  have  been  updated.  The  entries 
for  categories  of  individuals  and  records 
covered  by  this  system  have  been 
clarified.  Routine  use  "a"  was  reworded 
to  be  more  accurate,  and  routine  uses 
"e"  and  "f '  were  added  to  provide 
access  procedures  for  this  system  of 
records  that  are  already  in  common  use 
for  most  other  OPM  systems  of  records, 
including  by  National  Archives  and 
Records  Administration  in  records 
management  inspections,  and  by  OPM 
in  descriptive  statistics  and  analytical 
studies. 

OPM/INTERNAL-4.  Employee 
Occupational  Health  Program  Records. 
The  title  of  this  system  has  been 
changed  to  more  accurately  represent 
the  record  system.  The  entries  for 
system  location,  categories  of 
individuals  and  records  covered,  and 
purpose  have  been  clarified  to  indicate 
that  records  in  the  system  cover  all 
individuals  who  have  received  health 
services  at  the  OPM  Health  Unit.  New 
record  categories  have  been  added. 
Routine  use  "c"  is  amended  as 
described  in  Routine  Use  Change  I,  and 
the  more  precise  language  described  in 
Routine  Use  Change  II  is  substituted  for 
routine  use  "f."  A  note  is  added  at  the 
end  of  the  routine  use  section  reiterating 
the  potential  sensitivity  of  these  records. 
The  storage  entry  is  updated  to  indicate 
records  are  no  longer  maintained  on 
cards.  The  retrieval  process  is  expanded 
to  indicate  records  are  retrieved  by  date 
of  birth  and  Social  Security  Number  as 
well  as  name.  The  entry  on  safeguarding 
the  records  is  revised  to  indicate  that 
these  records  are  kept  in  lockable  file 
cabinets.  The  notification,  access,  and 
contesting  records  procedures  now  have 
an  individual's  Social  Security  Number 
as  a  necessary  part  of  the  information  an 
individual  must  furnish. 

OPM/INTERNALr-5,  Pay.  Leave,  and 
Travel  Records.  The  system  location  and 
manager  have  been  updated.  The 
description  of  records  included  in  the 
system  has  been  expanded  to  include 
fare  subsidy  program  records,  and  a  new 
authority  citation  has  beefi  added. 
Routine  use  "m"  is  amended  as 
described  in  Routine  Use  Change  I .  and 
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the  more  precise  language  described  in 
Routine  Use  Change  n  is  substituted  foi 
routine  use  "p."  One  new  routine  use 
has  been  added  as  "u"  concerning 
disclosure  of  information  in  response  to 
a  Federal  agency  or  Congressional 
inquiry  request  for  relevant  information 
The  storage  entry  has  been  updated  to 
indicate  that  records  are  now  also  kept 
in  automated  form. 

OPM/INTERNAL-6.  Appeal  and 
Administrative  Review  Records.  The 
system  location  and  manager  have  been 
updated.  Routine  use  'T'  is  amended  as 
described  in  Routine  Use  Change  I ,  and 
the  more  precise  language  described  in 
Routine  Use  Change  II  is  substituted  for 
routine  use  "i." 

OPM/INTERNAI^7.  Complaints  and 
Inquiries  Records.  The  system  location 
and  manager  have  been  updated. 
Routine  use  "d"  is  amended  as 
described  in  Routine  Use  Change  I ,  and 
the  more  precise  language  described  in 
Routine  Use  Change  11  is  substituted  for 
routine  use  "f."  Routine  uses  "j."  "k", 
and  "1"  were  added  to  provide  access 
procedures  for  this  system  of  records 
that  are  already  in  common  use  for  most 
other  OPM  systems  of  records, 
including  disclosure  of  information 
relevant  and  necessary  to  a  Federal 
agency's  decision  making,  disclosure  ol 
information  to  contractors/grantees/ 
volunteers  perfoming  a  service  for  the 
Federal  government,  and  by  OPM  in 
descriptive  statistics  and  analytical 
studies. 

OPM/INTERNAL-8.  Employee 
Counseling  Services  Program  Records. 
The  system  location  and  manager  have 
been  updated. 

OPM/INTERNAL-9.  Employee  Locator 
Card  Files.  Routine  use  "b"  is  amended 
as  described  in  Routine  Use  Change  I , 
and  the  more  precise  language  described 
in  Routine  Use  Change  II  is  substituted 
for  routine  use  "d."  Routine  uses  "e" 
through  "k"  were  added  to  provide 
access  procedures  for  this  system  of 
records  that  are  already  in  common  use 
for  most  other  OPM  systems  of  records, 
including  disclosure  in  circumstances  of 
potential  violation  of  civil  or  criminal 
law  or  regulation,  by  the  National 
Archives  and  Records  Administration, 
to  the  Merit  Systems  Protection  Board, 
to  the  Equal  Employment  Opportunity 
Commission,  to  the  Federal  Labor 
Relations  Authority,  to  a  Federal  agency 
in  connection  with  relevant  and 
necessary  information  for  agency's 
decision  making,  and  disclosure  of 
information  to  contractors/  grantees/ 
volunteers  performing  a  service  for  the 
Federal  government.  The  system 
manager  has  been  updated. 

OPM/lNTERNAL-10.  Motor  Vehicle 
Operator  and  Accident  Report  Records. 


The  system  location  and  manager  have 
been  updated.  The  entry  for  categories 
of  records  and  purpose  of  records  has 
been  expanded  to  cover  Government- 
rented  vehicles  in  addition  to 
Government-owned  or  leased  vehicles. 
The  purpose  has  been  clarified  to 
specify  that  such  records  may  be  used 
in  settlement  of  claims  and  litigation 
regarding  accidents  involving  a 
Government-owned,  leased,  or  rented 
vehicle.  Routine  use  "d"  is  amended  as 
described  in  Routine  Use  Change  I,  and 
the  more  precise  language  described  in 
Routine  Use  Change  II  is  substituted  for 
routine  use  "k."  Wording  is  added  to 
the  retention  entry  to  be  more  specific 
about  how  long  the  records  are  to  be 
kept.  The  procedures  for  notification, 
access  and  contesting  of  records  have 
been  updated  to  indicate  that 
individuals  can  direct  inquiries  to  the 
Regional  Director  of  the  region  that 
employs/employed  the  individual.  The 
record  source  categories  have  been 
updated  to  add  other  Federal  agency 
investigators  as  well  as  OPM 
investigators. 

OPM/lNTERNAL-il,  Administrative 
Grievance  Records.  Routine  use  "e"  is 
amended  as  described  in  Routine  Use 
Change  I,  and  the  more  precise  language 
described  in  Routine  Use  Change  II  is 
substituted  for  routine  use  "k."  The 
system  manager  is  updated. 

OPM/CENTRAL-1.  Civil  Service 
Retirement  and  Insurance  Records. 
Information  has  been  added  to  the 
categories  of  individuals  and  records 
concerning  court  orders  submitted  by 
former  spouses  of  Federal  employees 
who  have  received  or  are  receiving  CSR 
or  FER  benefits,  or  who  have  filed  a 
court  order  for  future  benefits.  Routine 
use  "o"  is  amended  as  described  in 
Routine  Use  Change  I.  and  the  more 
precise  language  described  in  Routine 
Use  Change  II  is  substituted  for  routine 
use  "t."  When  this  system  notice  was 
updated  on  August  10. 1992  (57  FR 
35698)  it  inadvertently  omitted  a 
routine  use  that  had  been  added  in  the 
Federal  Register  on  September  27.  1990 
(55  FR  39533).  That  routine  use  has    ■ 
been  restored  in  this  publication.  A  new 
routine  use  "oo"  is  added  allowing  an 
annuitant's  spouse  and/or  dependent 
child(ren)  access  to  health  coverage 
information.  The  storage  entry  has  been 
revised  to  indicate  that  records  are  also 
maintained  on  microfiche. 

OPM/CENTRAL-2.  Complaints  and 
Inquiries  Records.  Routine  use  "e"  is 
amended  as  described  in  Routine  Use 
Change  I,  and  the  more  precise  language 
described  in  Routine  Use  Change  II  is 
substituted  for  routine  use  "g."  The 
storage  entry  has  been  updated  to 
indicate  records  are  now  also  kept  in  an 


automated  system.  An  addition  was 
made  to  the  system  manager  entry  to 
show  that  inquiries  can  also  be  sent  to 
the  Regional  Director  of  the  region 
where  the  complaint  or  inquiry  was 
filed.  The  entry  for  notification 
procedures  was  updated  to  indicate  that 
such  procedures  apply  to  individuals 
who  have  answered  complaints  or 
inquiries,  as  well  as  those  who  have 
filed  such  actions.  The  record  sources 
entry  was  modified  to  indicate  that 
information  is  obtained  from.official 
documents  related  to  not  only  a 
complaint,  but  also  to  an  inquiry. 

OPM/CENTRAL-3.  Federal  Executive 
Development  Program  and  SES 
Candidate  Development  Program 
Records.  This  entry  has  been  deleted  in 
its  entirety.  OPM  no  longer  maintains  a 
separate  system  of  records  on  FEDP  or 
SES  Candidate  Development  Program. 
Any  such  records  are  now  encompassed 
in  OPM/Central-13.  Executive  Personnel 
Records. 

OPM/CENTRAL~4.  Inspector  General 
Investigations  Case  Files.  Routine  use 
'T'  is  amended  as  described  in  Routine 
Use  Change  I  above.  Since  the  more 
precise  language  is  already  existing  in 
routine  use  "g,"  the  repetitive  routine 
use  "j"  was  deleted.  The  wording  of  the 
section  which  details  which  parts  of  the 
records  may  be  exempt  from  the  Privacy 
Act  has  been  revised  to  conform  to  the 
.  wording  of  OPM  regulation  5  CFR 
297.501(b)(1)  for  this  system  of  records. 

OPM/CENTRAL-5.  Intergovernmental 
Personnel  Act  Assignment  Records.  The 
system  location  and  manager  have  been 
updated.  Routine  use  "d"  is  amended  as 
described  in  Routine  Use  Change  I 
above.  The  entries  for  storing, 
safeguarding,  and  disposing  of  the 
records  have  been  updated  to  indicate 
that  the  records  are  now  automated  as 
well  as  on  hard  copy. 

OPM/CENTRAL-6.  Administrative 
Law  Judge  Application  Records.  The 
.system  location  and  manager  have  been 
updated.  Routine  use  "g"  is  amended  as 
described  in  Routine  Use  Change  I,  and 
the  more  precise  language  described  in 
Routine  Use  Change  II  is  substituted  for 
routine  use  "j."  Repetitive  wording  has 
been  removed  from  the  categories  of 
record  sources.  The  wording  of  the 
section  which  details  which  parts  of  the 
records  may  be  exempt  from  the  Privacy 
Act  has  been  revised  to  conform  to  the 
wording  of  OPM  regulation  5  CFR 
297.501(b)(2)  for  this  system  of  records. 

OPM/CENTRAL-7.  Litigation  and 
Claims  Records.  The  information  on  the 
individuals  covered  by  the  system  of 
records  is  updated  to  reflect  the 
amendment  of  the  Military  Personnel 
and  Civilian  Employees  Claims  Act  of 
1964  and  the  Federal  Tort  Claims  Act. 
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The  description  of  the  records  included 
in  the  system  has  been  expanded  to 
include  final  judicial  determinations  as 
well  as  administrative  determinations. 
Two  new  U.S.  Code  references  have 
been  added  to  ensure  the  authority  entry 
is  as  complete  as  possible.  Routine  use 
"e"  is  amended  as  described  in  Routine 
Use  Change  I,  and  the  more  precise 
language  described  in  Routine  Use 
Change  n  is  substituted  for  routine  use 
"i."  The  description  of  how  the  records 
are  safeguarded  has  been  updated  and 
expanded  to  be  more  precise.  The 
wording  of  the  retention  entry  has  been 
clarified  to  be  more  exact  about  the 
cutoff  event  that  triggers  the  retention 
period.  The  wording  of  the  section 
which  details  which  parts  of  the  records 
may  be  exempt  from  the  Privacy  Act  has 
been  revised  to  conform  to  the  entry  in 
0PM  regulation  5  CFR  297.501  fb)(3)  for 
this  system  of  records. 

OPM/CENTRALS.  Privacy  Act/ 
Freedom  of  Information  Act  (PA/FOIA) 
Case  Records.  Routine  use  "c"  is 
amended  as  described  in  Routine  Use 
Change  I,  and  the  more  precise  language 
described  in  Routine  Use  Change  II  is 
substituted  for  routine  use  "j." 

OPM/CENTRAL-9.  Personnel 
Investigations  Records.  The  Federal 
Investigations  Processing  Center  of 
Boyers,  PA.  was  added  to  the  system 
location  entry.  The  address  of  the 
Federal  Investigations  Processing  Center 
was  updated  wherever  it  appeared  in 
the  notice.  The  description  of 
individuals  covered  by  the  system  was 
expanded  to  include  contractor 
employees.  In  the  authorities  section, 
the  reference  to  5  CFR  part  5  was 
replaced  with  a  reference  to  Executive 
Order  10577.  In  routine  uses  "b"  and 
"g"  the  references  to  the  District  of 
Columbia  government  was  removed,  as 
information  from  this  system  of  records 
is  not  routinely  released  to  that 
organization.  Routine  use  "h" 
concerning  the  production  of  statistics 
and  studies  was  expanded  to  match  the 
routine  use  commonly  found  in  most 
other  0PM  system  notices.  Routine  use 
"j"  is  amended  as  described  in  Routine 
Use  Change  I.  and  the  more  precise 
language  described  in  Routine  Use 
Change  II  is  substituted  for  routine  use 
"m."  A  new  routine  use  "q"  is  added  to 
allow  disclosure  of  information  of 
contractors  or  volunteers  working  for 
the  Federal  Government.  The  previous 
entry  describing  how  records  are 
retrieved  has  been  rewritten.  The  entry 
for  retention  and  disposal  for  index 
cards  has  been  deleted  because  those 
cards  are  no  longer  kept  separately.  The 
description  of  records  sources  is 
expanded  to  indicate  that  information  is 
now  received  bom  certain  sources  by 


computer  linkage.  The  wording  of  the 
section  which  details  which  parts  of  the 
records  may  be  exempt  from  the  Privacy 
Act  has  been  revised  to  conform  to  the 
wording  of  0PM  regulation  5  CFR 
297.501(b)(5)  for  this  system  of  records. 

OPM/CENTRAL-W.  Directory  of 
Federal  Executive  Institute  Alumni.  The 
system  location  and  manager  have  been 
updated.  Routine  uses  "d"  through  "1" 
were  added  to  provide  access 
procedures  for  this  system  of  records 
that  are  already  in  common  use  for  most 
other  0PM  systems  of  records, 
including  disclosure  in  circumstances  of 
potential  violation  of  civil  or  criminal 
law  or  regulation,  by  the  National 
Archives  and  Records  Administration, 
to  the  Merit  Systems  Protection  Board, 
to  the  Equal  Employment  Opportunity 
Commission,  to  the  Federal  Labor 
Relations  Authority,  to  a  Federal  agency 
in  connection  with  relevant  and 
necessary  information,  by  0PM  in 
descriptive  statistics  and  analjlical 
studies,  when  the  Government  is  a  party 
to  a  judicial  or  administrative 
proceeding  or  a  subpoena  has  been 
signed  by  a  judge,  or  when  the  Agency 
or  any  component  (or  employee  in 
ofRcial  capacity  or  in  individual 
capacity  if  the  Department  of  Justice  or 
the  Agency  has  agreed  to  represent  the 
individual,  or  the  U.S.)  is  a  party  to  or 
interested  in  litigation. 

OPM/CENTRALi  1.  Presidential 
Management  Intern  Program  Records. 
The  system  location  and  manager  have 
been  updated.  Routine  use  "i"  is 
amended  as  described  in  Routine  Use 
Change  I,  and  the  more  precise  language 
described  in  Routine  Use  Change  II  is 
substituted  for  routine  use  "j." 
OPWCENTRAL-12.  Survey 
Information  Records.  This  entry  has 
been  deleted  in  its  entirety.  These 
records  are  obsolete  and  are  no  longer 
maintained  by  0PM. 

OPM/CENTRAI^13.  Executive 
Personnel  Records.  The  system  location 
and  manager  have  been  updated.  The 
entry  describing  categories  of 
individuals  covered  has  been  updated  to 
reflect  changes  made  as  a  result  of 
implementation  of  the  Federal 
Employees  Pay  Comparability  Act  of 
1990.  Routine  use  "i"  is  amended  as 
described  in  Routine  Use  Change  I,  and 
the  more  precise  language  described  in 
Routine  Use  Change  II  is  substituted  for 
routine  use  "j."  Routine  use  "o"  is 
amended  to  reflect  changes  made  ai  a 
result  of  implementation  of  the  Federal 
Employees  Pay  Comparability  Act  of 
1990.  Routine  uses  "p"  and  "q"  were 
added  to  provide  access  procedures  for 
this  system  of  records  that  are  already 
in  common  use  for  most  other  OPM 
systems  of  records,  including  disclosure 


to  a  Federal  agency  in  connection  with 
relevant  and  necessary  information  for 
agency's  decisions,  and  disclosure  of 
information  to  contractors/grantees/ 
volunteers  performing  a  service  for  the 
Federal  Government. 

The  required  altered  system  report 
was  submitted  on  April  1, 1993,  to  the 
Office  of  Management  and  Budget  and 
the  Congress. 

Office  of  Personnel  Management. 
Patricia  W.  Lattimore. 
Acting  Director. 

OPMANTERNAL-I 

SYSTEM  NAME: 

Defense  Mobilization  Emergency 
Cadre  Records. 

SYSTEM  LXKATION: 

Security  Services.  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW..  Washington.  DC 
20415. 

CATEGORIES  OF  INOIVBOALS  COVERED  BY  THE 
SYSTEM: 

Current  OPM  employees  who  are 
members  of  the  Defense  Mobilization 
Cadre. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  records 
containing  name,  address,  telephone 
number,  and  private  automobile 
information. 

AUTHORITY  FOR  MAJKTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  FOU.OWINQ  WTTH  ANY  REVISIONS 
OR  AMENDMENTS: 

Federal  Civil  Defense  Act  of  1950. 

PURPOSE: 

The  records  serve  to  identify  and 
register  members  of  the  two  emergency 
cadres.  The  originals  and  one  copy  of 
the  records  are  maintained  in  OPM's 
Mobilization  Office  files  (alphabetically 
and  by  cadre)  for  administrative 
purposes.  The  third  copy  is  sent  to  the 
OPM  Relocation  Site  for  use  in  granting 
access  to  the  site  in  the  event  cadre 
members  must  relocate  under 
emergency  conditions.  The  records  are  a 
source  of  personal  data  for  preparation 
of  Federal  Emergency  Identification 
Cards,  carried  by  cadre  members  to 
facilitate  necessary  travel  under 
emergency  conditions  and  formation  of 
carpbols  as  might  be  practical  in  the 
event  of  an  emergency. 

ROUHNE  USES  Of  RECORDS  MAJNTAMEO  M  THE 
SYSTEM,  mCLUOINQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  Information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
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agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  0PM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

D.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  v.'herc  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

e.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  0PM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employe^  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components,  is 
a  party  to  htigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

r  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board, 
including  the  Office  of  the  Special 
Counsel.  »^en  requested  in  connection 
with  appeals,  special  studies  of  the  civil 
service  and  other  merit  systems,  review 
of  Office  rules  and  regulations, 
investigations  of  alleged  or  possible 
prohibited  personnel  practices,  and 
such  other  functions,  e.g.,  as 
promulgated  in  5  U.S.C.  1205  and  1206. 
or  as  may  be  authorized  by  law. 

g.  By  OPM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  In  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 


statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

POUCKS  ANO  PfUCnCES  OF  STO«NQ, 
RETRtEVIMG,  SAFECUAROiNG.  RETAMINa  ANO 
DiSPOSlNO  OF  RECORDS  IN  THE  SYSTIM: 

STORAQE: 

Records  are  maintained  on  cards. 

RETRJEVAfllUTV: 

Records  are  retrieved  by  individual 
name  and  emergency  cadre. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  and  are  available  only  to  authorized 
personnel  whose  duties  require  access. 

RETENDON  ANO  DISPOSAL: 

Records  are  maintained  as  long  as  the 
individual  is  ail  emergency  cadre 
member.  Expired  records  are  burned. 

SVSTEM  HANAQER  ANO  ADDRESS: 

Chief,  Security  Services, 
Administration  Group.  Office  of 
Personnel  Management.  1900  E  Street 
N\V.,  Washington,  DC  20415. 

NOTIFICATION  PROCEDURE: 

OPM  employees  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  indicated  above. 
Individuals  must  furnish  their  full 
names  for  their  records  to  be  located 
and  identified. 

RECORDS  ACCESS  PROCEDURE: 

OPM  employees  wishing  to  request 
access  to  records  about  them  should 
contact  the  system  manager  indicated 
above.  Individuals  must  furnish  their 
full  names  for  their  records  to  be  located 
and  identified. 

An  individual  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  end  access  to  records  (5  CFR 
part  297). 

CONTEST^NO  RECORD  PROCEDURE: 

Since  all  record  information  is 
provided  by  the  individual  employee 
who  is  the  subject  of  the  record,  most 
record  corrections  can  be  handled 
through  established  administrative 
procedures  for  updating  the  records. 
However.  OPM  employees  wishing  to 
contest  records  about  them  under 
provisions  of  the  Privacy  Act  should 
contact  the  system  manager  indicated 
above.  Individuals  must  furnish  their 
full  name  for  the  records  to  be  located 
and  identified. 

An  individual  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 


regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEOORCS: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  OPM  Cadre  lists. 

b.  OPM  Cadre  members. 

OPM/INTERNAL-2 
SYSTEM  NAME: 

Negotiated  Grievance  Procedure 
Records. 

SYSTEM  LOCATION: 

Office  of  Personnel.  Administration 
Group.  Office  of  Personnel  Management. 
1900  E  Street  NW..  Washington.  DC 
20415,  and  Office  regional 
administrative  offices. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  Office  employees 
who  have  filed  grievances  under  a 
negotiated  grievance  procedure. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  a  variety  of 
records  relating  to  an  employee's 
grievance  filed  under  procedures 
established  by  labor-management 
negotiations.  The  records  may  include 
information  such  as:  Employee's  name. 
Social  Security  number,  grade,  job  title, 
employment  history,  arbitrator's 
decision  or  report,  record  of  appeal  to 
the  Federal  Labor  Relations  Authority, 
and  a  variety  of  employment  and 
personnel  records  associated  with  the 
grievance. 

AUTHOflrrr  for  maintienance  of  the  system 

MCLUOES  THE  FOUOWINO  WfTH  ANY  REVISIONS 
OR  AMENDMENTS: 
5  use.  7121. 

PURPOSE: 

These  records  are  used  to  process  an 
employee's  grievance  filed  under  a 
negotiated  grievance  procedure. 

ROUTINE  USES  OF  RECORDS  MAIWTAtNEO  IN  THE 
SYSTEM,  INCLUDINa  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  OF  .SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  By  the  Department  of  Labor  in 
carrying  out  its  function  regarding  labor- 
management  relations  in  the  Federal 
service. 

b.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

c  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
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agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

d.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
resolving  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  to  identify  the  type  of 
informacion  requested. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  a  request 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

g.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

h.  By  OPM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identiHable  by  inference. 

i.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
app>ear,  when: 

|1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  Htigation  is  likely  to 
affect  OPM  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 


compatible  with  the  purpose  for  which 
records  were  collected. 

j.  To  disclose  information  to  ofHcials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  Office 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  promulgated  in  5  U.S.C.  1205  and 
1206.  or  as  may  be  authorized  by  law. 

k.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission. 

1.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  practices  or  matters 
before  the  Federal  Service  Impasses 
Panel. 

m.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
requests,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a  grant, 
or  other  benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

n.  To  disclose  information  to 
contractors,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Federal  Government. 

POUCIES  AND  PRACTICES  OF  STORtNG, 
RETRtEVINQ,  SAFEGUAROtNQ,  RETAJNINQ  AND 
OtSPOSlNG  Of  RECORDS  IN  TXE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABILfTY: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  to  which  only 
authorized  personnel  have  access. 

RETENTION  AND  DISPOSAL: 

These  records  are  disposed  of  three 
years  after  the  close  of  the  fiscal  year  in 


which  a  final  decision  was  issued. 
Disposal  is  by  shredding  or  burning. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director  for  Personnel, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington,  DC  20415. 

NOTIFICATKM  PROCEDURE: 

Individuals  who  file  a  grievance 
under  a  negotiated  procedure  are  aware 
of  that  fact  and  have  been  provided 
access  to  the  record.  They  may. 
however,  contact  the  system  manager 
indicated,  or  OPM  regional  office  where 
the  grievance  was  processed  regarding 
the  existence  of  such  records  about 
them.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
grievance. 

d.  Organizational  component 
involved. 

RECORDS  ACCESS  PROCEDURE: 

Individuals  who  file  a  grievance 
under  a  negotiated  grievance  procedure 
are  aware  of  that  fact  and  have  been 
provided  access  to  the  record.  However, 
after  the  grievance  has  been  closed,  an 
individual  may  request  access  to  the 
official  copy  of  the  grievance  record  by 
writing  the  appropriate  system  manager 
or  regional  office,  as  indicated  in  the 
Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
grievance. 

d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESDNQ  RECORD  PROCEDURE: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  previously  been  or  could 
have  been  the  subject  of  an 
administrative,  judicial,  or  quasi- 
judicial  action  will  be  limited  in  scope. 
Review  of  amendment  requests  of  these 
records  will  be  restricted  to  determining 
if  the  record  accurately  documents  the 
action  of  the  agency  or  administrative 
body  ruling  on  the  case  and  will  not 
include  a  review  of  the  merits  of  the 
action,  determination,  or  finding. 
Individuals  wishing  to  request 
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amendment  of  their  records  to  correct 
factual  errors  should  contact  the 
appropriate  system  manager  or  OPM 
regional  office  indicated  in  the 
Notification  Procedure  section. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
grievance. 

d.  Organizational  component 
involved. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses, 
t    c.  Union  officials. 

d.  Office  of  Personnel  Management 
officials. 

e.  Department  of  Labor.  Federal  Labor 
Relations  Authority,  or  arbitration 
officials  involved  in  the  grievance. 

0PM/INTERNAL--3 

SYSTEM  NAME: 

Security  Officer  Control  Files. 

SVSTEM  location: 

Security  Services,  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington.  DC 
20415  and  OPM  regional  offices. 

CATEGORIES  OF  INOtVIOUALS  COVERED  BY  TME 
SYSTEM: 

This  system  contains  records  on 
active,  inactive,  and  pending  OPM 
employees. 

CATEGORIES  Of  RECORDS  IN  T>IE  SYSTEM: 

The  records  in  the  system  contain 
date  of  birth.  Social  Security  Number, 
classification  as  to  position  sensitivity, 
types  and  dates  of  investigations, 
investigative  reports  including  those 
from  Federal  law  enforcement  agencies. 
Department  of  Defense,  and  internal 
inquiries,  dates  and  levels  of  clearances, 
and  names  of  agencies  and  the  reason 
why  they  were  provided  clearance 
information  on  OPM  employees. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  FOLLOWINQ  WITH  ANY  REVISIONS 
OR  AHENOHENTS: 

Executive  Orders  10450  and  12065. 

These  records  are  used  exclusively  by 
OPM  Security  Officers  and  the 


employees  of  Security  Offices  for 
administrative  reference  in  connection 
with  controlling  position  sensitivity  and 
personnel  clearances. 

ROUHNE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDINO  CATfOORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  to: 

a.  To  disclose  information  to  an 
agency  in  the  executive,  legislative,  or 
judicial  branch,  or  the  District  of 
Columbia  Government,  in  response  to 
its  request  in  connection  with  the 
issuance  of  a  security  clearance  or  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

b.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

c.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

d.  To  disclose  information  to  the 
security  office  of  an  agency  in  the 
executive,  legislative,  or  judicial  branch, 
or  the  District  of  Columbia  Government, 
in  response  to  its  request  for  verification 
of  security  clearance,  to  enable  OPM 
employees  to  have  access  to  classified 
data  or  areas  where  their  official  duties 
require  such  access. 

e.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

f.  By  OPM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

POlX:iES  AND  PRACTICES  OF  STORmO, 
RETRIEVINa.  SAFEGUAROVMl,  RETAMNQ  AND 
DISPOSINO  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  disks,  cards, 
and  in  file  folders. 


RETWEVABNJTY: 

Records  are  retrieved  by  the  name  and 
date  of  birth  of  the  individuals  on  whom 
they  are  maintained. 

SAFEGUARDS: 

The  disks,  cards,  and  file  folders  are 
stored  in  fire-resistant  safes  contained 
within  a  secured  area,  in  lockable  metal 
file  cabinets,  or  in  secured  rooms.  The 
disks,  cards,  and  file  folders  do  not 
leave  the  security  office. 

RETENTKM  AND  DISPOSAL: 

Most  records  are  retained  for  five 
years  after  the  individual  leaves  OPM 
and  then  are  disposed  of  by  erasing  the 
disks  or  burning  the  cards.  Folders 
containing  investigative  reports  are 
transferred  with  the  employee  when 
reassigned  in  OPM  or  returned  to  the 
Investigations  Group  when  the 
individual  leaves  OPM. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Chief.  Security  Services. 
Administration  Group,  Office  of 
Personnel  Management.  1900  E  Street 
NW..  Washington,  DC  20415  for  central 
office  employees.  Regional  Directors  for 
regional  office  employees. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  system  manager  as 
indicated.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  appropriate  system  manager  as 
indicated.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTWM  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  system  manager 
as  indicated.  Individuals  must  furnish 
the  following  information  for  their 
record  to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
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identity  and  access  to  records  (5  CFR 
part  297). 

VCORO  SOURCE  CATCQOIMES: 

Information  in  this  system  of  records 
's  obtained  from: 

a.  The  individual  to  whom  the 
tnfonnation  applies. 

b.  OPM's  investigative  files 
maintained  by  the  Investigations  Croup. 

c.  Employment  information 
maintained  by  OPM's  Director  of 
Personnel  or  regional  personnel  offices. 

d.  Officials  of  OPM. 

e.  Federal  law  enforcement  agencies, 
IDepartment  of  Defense,  and  through 
external  and  internal  inquiries. 

OPIMNTERNAL-4 

SYSTEM  NAME: 

Health  Program  Records. 
SYSTEM  LXKATION: 

Associate  Director  for  Administration, 
Office  of  Persoimel  Management,  1900  E 
Street  NW.,  Washington,  DC  20415  for 
individuals  receiving  health  services  at 
the  central  office.  Other  OPM  employees 
receive  health  services  from  other 
agencies,  such  as  the  Public  Health 
Service  or  the  Ceneral  Services 
Administration. 

CATEOORICS  Of  mCMVKHJALS  COVERED  BY  THE 

SYSTEM: 

Individuals  who  have  received  health 
services  from  OPM's  Health  Unit  at 
1900  E  Street  NW. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  is  comprised  of  records 
develof>ed  as  a  resuh  of  an  individual's 
utilization  of  services  provided  by  the 
OPM  Heehh  Unit.  These  records  contain 
the  following  information: 

a.  Medical  history  and  other 
biographical  data  on  those  individuals 
requesting  employee  health 
maintenance  physical  examinations. 

b.  Test  reports  and  medical  diagnoses 
based  on  employee  health  maintenance 
physical  examinations  or  health 
screening  programs  (tests  for  medical 
conditions  or  diseases). 

c.  History  of  complaint(s).  assessment, 
and  treatment  of  injuries  and  illness 
presented  to  Health  Unit  staff. 

d.  Immunization  records. 

e.  Medication  administered  by  Health 
Unit  staff. 

f.  Refarrals  to  other  heelth  care 
providers. 

AUTHORfTY  FOR  MAiNTENANCC  OT  THE  SYSTEM 
MCUJOES  THE  FOUOWMO  WTTH  ANY  REVWOMS 
ORAMBBHENTS: 

5  U.S.C.  7901.  as  further  defined  in 
OMB  Circular  No.  A-72. 


PURPOSE: 

These  records  document  utilization  of 
health  services  provided  by  OPM's 
Health  Unit. 

ROUTINE  USES  Of  RECORDS  MAMTAMH)  M  THE 
SYSTEM,  MCLUOeia  CATEOORtES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  refer  information  required  by 
applicable  law  to  be  disclosed  to  a 
Federal,  State,  or  local  public  health 
service  agency,  concerning  individuals 
who  have  contracted  certain 
communicable  diseases  or  conditions. 
Such  information  is  used  to  prevent 
further  outbreak  of  the  disease  or 
condition. 

b.  To  disclose  information  to  the 
appropriate  Federal,  State,  or  local 
agency  responsible  for  investigation  of 
an  accident,  disease,  medical  condition, 
or  injxuy  as  required  by  pertinent  legal 
authority- 

c  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  oefore  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Govenmient  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

d.  To  disclose  to  the  Office  of 
Workers'  Compensetion  Programs  in 
connection  with  a  claim  for  benefits 
filed  by  an  employee. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

f.  To  disclose  information  to  the 
Department  of  Justice,  w  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

11)  OPM.  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  tliat  litigation  is  likely  to 
affect  OPM  or  any  of  its  components,  is 
a  party  to  htigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 


Note:  Disclosure  of  these  records  beyond 
officials  of  OPM  having  a  bona  fide  need  for 
them  or  to  the  person  to  whom  they  pertain, 
is  rarely  made  as  disclosures  of  information 
pertaining  to  an  individual  with  a  history  of 
alcohol  or  drug  abuse  must  be  hmited  in 
compliance  with  the  restriction  of  the 
Con^dentiality  of  Alcohol  and  Drug  Abu&e 
Patient  Records  regulations  42  CFR  part  2. 
Records  pertaining  to  the  physical  and 
mental  fitness  of  employees  are,  as  a  matter 
of  OPM  policy,  afforded  the  same  degree  of 
confidentiality  and  are  generally  not 
disclosed. 

POUCIfS  AND  PRACnCES  Of  STORING, 
RETRieVING,  SAFEGUARDING,  RETAINING  AND 
DtSPOStNG  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  as  hard 
copy  records. 

RETRIEVABIIjrV: 

These  records  are  retrieved  by  the 
name,  date  of  birth,  or  Social  Security 
Number  of  the  individual  to  whom  they 
pertain. 

SAFEGUARDS: 

These  records  are  maintained  in 
lockable  file  cabinets  in  a  room  with 
access  limited  to  Health  Unit  personnel 
whose  duties  require  access. 

RETENTION  AND  DtSPOSAU 

Records  of  the  central  office  Health 
Unit  are  maintained  up  to  6  years  from 
the  date  of  the  last  entry.  Employees  are 
given  their  records  on  request  upon 
separation,  otherwise  the  records  are 
burned  approximately  3  months  after 
separation. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Health  Unit.  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW..  Washington.  DC 
20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  ixame. 

b.  Any  former  name, 
c  Date  of  birth. 

d.  Social  Security  Number. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Any  former  name. 
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c  Date  of  birth. 

d.  Social  Seairity  Number. 

Any  individual  requesting  access 
must  also  follow  OPM's  J*rivacy  Act 
regulation  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

COKTESDNQ  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  system  manager.  Individuals 
must  furnish  the  following  Information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Any  former  name. 

c.  Date  of  birth. 

d.  Social  Security  Number. 

An  individual  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulation  verification  of  identity  and 
amendment  of  records  (5  CFR  part  297). 

RECORD  SOURCE  CATEQORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Laboratory  reports  and  test  results. 

c.  OPM  Health  Unit  physicians, 
nurses  and  other  medical  technicians 
who  have  examined,  tested,  or  treated 
the  individual. 

d.  The  individual's  coworkers  or 
supervisors. 

e.  The  individual's  personal 
physician. 

f.  Other  Federal  employee  health 
units.  1 1 

OPM/INTERNAL-5 

svstemname: 
Pay.  Leave,  and  Travel  Records. 

system  location: 

Office  of  Procurement  and 
Administrative  Services,  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington,  DC 
20415.  and  in  the  office  where  the 
individual  is  currently  employed  for  use 
by  timekeeper,  budget  and  finance, 
travel  personnel,  or  fare  subsidy 
program  manager/coordinator. 

CATEGORIES  OF  INOIVIOUALS  COVERED  BV  THE 
SYSTEM: 

Current  and  former  OPM  employees. 

CATEQOniES  OF  RECORDS  M  THE  SYSTEM: 

This  system  contains  various  records 
relating  to  pay,  leave,  and  travel.  This 
includes  information  such  as:  Name; 
date  of  birth;  Social  Security  Number; 
home  address;  grade;  employing 
organiration;  timekeeper  number; 
salary;  pay  plan;  number  of  hours 
worked:  leave  accrual  rate,  usage,  and 


balances;  Civil  Service  Retirement  and 
Federal  Retirement  System 
contributions;  FICA  withholdings; 
Federal,  State,  and  local  tax 
withholdings;  Federal  Employee's 
Group  Life  Insurance  withnoldings; 
Federal  Employee's  Health  Benefits 
withholdings;  charitable  deductions; 
allotments  to  financial  organizations; 
garnishment  documents;  savings  bonds 
allotments;  union  and  management 
association  dues  withholding 
allotments;  travel  expenses;  and 
information  on  the  leave  transfer 
program  and  fare  subsidy  program. 

AUTHORfTY  FOR  MAiNTENANCE  OF  THE  SYSTEM 
mCLUOES  THE  FOUOWINO  WTTH  ANY  REVISIONS 
OR  AMENDMENTS: 

31  U.S.C.  66a;  5  U.S.C.  5501  et  seq., 
5525  et  seq.,  5701  et  seq..  and  6301  et 
seq.;  Executive  Order  9397;  Pub.  L.  100- 
202.  Pub.  L.  100-440,  and  Pub.  L.  101- 
509. 

PURPOSE: 

These  records  are  used  to  administer 
the  pay,  leave,  and  travel  requirements 
of  OPM  and  in  the  administration  of  the 
fare  subsidy  program.  These  records 
may  also  be  used  to  locate  individuals 
for  personnel  research. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDINa  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  By  the  Department  of  Labor  in 
connection  with  a  claim  filed  by  an 
employee  for  compensation  due  to  a  job- 
connected  injury  or  illness. 

b.  By  the  Etepartment  of  the  Treasury 
to  issue  checks  and  U.S.  Savings  Bonds. 

c.  By  State  offices  of  unemployment 
compensation  with  survivor  annuity  or 
health  benefits  claims  or  records 
reconciliations. 

d.  By  Federal  Employee's  Group  Life 
Insurance  or  Health  Benefits  carriers  in 
connection  with  survivor  annuity  or 
health  benefits  claims  or  records 
reconciliations. 

e.  To  disclose  information  to  the 
Internal  Revenue  Service  and  State  and 
local  tax  authorities. 

f.  To  provide  officials  of  labor 
organizations  recognized  under  5  U.S.C. 
Chapter  71  with  information  as  to  the 
identity  of  OPM  employees  contributing 
union  dues  each  pay  period  and  the 
amount  of  dues  withheld  from  each 
contributor. 

g.  To  disclose  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C  Chapter  71  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 


h.  To  disclose  pertinent  information 
to  the  appropriate  Federal.  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  OPM  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
reflation. 

1.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to  an 
OPM  determination  concerning  an 
individual's  pay.  leave,  or  travel 
expenses,  to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purposeis)  of  the  request, 
and  to  identify  the  type  of  Information 
requested. 

).  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request  in 
connection  with  the  hiring  or  retention 
Of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
suitability  or  security  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  exte.-.t  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

k.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

I.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

m.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

n.  By  uie  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

o.  By  OPM  in  Uie  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
studies  do  not  contain  individual 
identifiers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 
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p.  To  disdose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  coiirt,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  In  his  or 

her  official  capacity;  or- 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  hkely  to 
affect  OPM  or  any  of  its  components, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deoned  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  witl^the  purpose  for  which 
records  were  collected. 

q.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  OfHce  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals. 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g.. 
as  promulgated  in  5  U.S.C  1205  and 
1206,  or  as  may  be  authorized  by  law. 

r.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  coruiection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  compliance  by  Federal  agencies 
with  the  Uniform  Guidelines  on 
Employee  Selection  Procedures  or  other 
functions  vested  in  the  Commission  and 
to  otherwise  ensure  compUance  with 
the  provisions  of  5  U.S.C  7201. 

s.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

t.  To  disclose,  annually,  pay  data  to 
the  Social  Security  Administration  and 
the  Department  of  the  Treasury  as 
required. 

u.  To  disclose  information  to  a 
Federal  agency  or  Congressional  inquiry 
from  which  additional  or  statistical 
information  is  requested  relevant  to  the 
OPM  Fare  Subsidy  Program. 


DtSCtOeUWM  TO  CONtUMEW  Hoownwo 
AOENCCS: 

Disclosures  to  Consumer  Reporting 
Agencies  Pursuant  to  5  U.S.C. 
552a(b)(12): 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C  1681a(f])  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POUCIES  AND  Pfucnccs  Of  arowNQ, 
nrmiEvma,  sakguamnno,  retaimnq  ano 
dtsposmq  of  recomm  in  the  system: 

stohaoe: 

These  records  are  maintained  in  an 
automated  data  base,  in  file  folders  and 
loose  leaf  binders,  and  on  cards  and 
magnetic  tapes. 

RETWEVABILmr: 

These  records  are  retrieved  by  the 
names,  Social  Security  Numbers,  or 
OPM  employee  identification  numbers 
of  the  individuals  on  whom  they  are 
maintained. 

SAFEGUARDS: 

These  records  are  located  in  lockable 
metal  filing  cabinets  or  in  a  secured 
facility  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  OtSPOSAU 

These  records  are  maintained  for 
varying  periods  of  time,  in  accordance 
with  NARA  General  Records  Schedules 
2  (pay  and  leave]  and  9  (travel). 
Disposal  of  manual  records  is  by 
shredding  or  burning;  magnetic  tapes 
are  erased. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director  of  Procurement  and 
Administrative  Services,  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Stiwt  NW.,  Washington.  DC 
20415. 

NOTIF)CATK)N  PROCEDURE: 

Individuals  wishing  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  contact  the 
system  manager  indicated,  or  the  OPM 
regional  office  where  the  individual  is 
or  was  employed. 

Individuals  must  furnish  the 
following  for  their  records  to  be  loc;ated 
and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  OPM  employment  identification 
number. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 


the  system  manager  indicated,  or  the 
OPM  regional  office  where  the 
individual  is  or  was  employed. 
Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Social  Secxuity  Number. 

d.  OPM  employment  identification 
number. 

Individuals  requesting  access  must 
also  follow  the  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contact  the  system  manager 
indicated,  or  the  OPM  regional  office 
where  the  individual  is  or  was 
employed.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth, 

c.  Social  Security  Number.  < 

d.  OPM  employment  identification 
number. 

Individuals  requesting  amendment 
must  also  follow  the  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  the  record 
pertains. 

b.  OPM  officials  responsible  for  pay, 
leave,  and  travel  requirements. 

c.  Other  official  personnel  documents 
of  OPM. 

OPM/ltfTERNAL-fi 

SYSTEM  NAME: 

Appeal  and  Administrative  Review 
Records. 

SYSTEM  location: 

Office  of  Personnel,  Administration 
Group,  Office  of  Personnel  Management. 
1900  E  Street  NVV..  Washington,  DC 
20415.  or  OPM  regional  offices. 

categories  of  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of  the 
OPM. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

This  system  contains  records  relating 
to  various  appeal  or  administrative 
review  procedures  available  to  OPM 
employees.  These  appeals  or 
administrative  review  procedures 
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include  adverse  action  appeals  initiated 
prior  to  September  9. 1974.  which  were 
processed  under  OPM's  internal  appeals 
system;  reconsiderations  of  acceptable 
level  of  competence  determinations  for 
within-grade  increases;  impartial 
reviews  of  performance  ratings;  and 
internal  appeals  of  position 
classification  decisions.  The  system  also 
contains  records  and  documentation  of   • 
the  action  upon  which  the  appeal  or 
review  procedure  was  based  (e.g..  90- 
day  notices  of  warning  of  unsatisfactory 
performance  rating). 

Note:  The  system  does  not  include: 

a.  Appeal  or  complaint  records  covered  by 
the  Merit  Systems  Protection  Board's  system 
of  Appeals  Records;  or 

b.  Records  for  grievances  processed  under 
OPM's  administrative  grievance  procedure  or 
under  the  grievance  system  negotiated  by 
0PM  and  a  recognized  labor  organization, 
which  are  covered  under  the  OPM/ 
ir-JTERNAL-a  and  OPM/lNTERNAL-11 
systems  of  records. 

AliTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEHfl 
INCLUDES  THE  FOLLOWING  WTTM  ANY  REVISIONS 
AND  AMENDMENTS: 

5  U.S.C. 1302. 3301.  3302.  4305,  5115. 
5335.  7501,  7512.  and  Executive  Order 

10577. 

PURPOSE: 

These  records  are  used  to  process  the 
various  appeals  or  administrative 
revievi's  available  to  OPM  employees. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
tliese  records  may  be  used: 

a.  To  provide  information  to  officials 
of  labor  organizations  recognized  under 
5  U.S.C.  Chapter -71.  when  relevant  and 
necessary  to  their  duties  of  exclusive 
representation  concerning  personnel 
policies,  practices,  and  matters  affecting 
working  conditions. 

b.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  OPM  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  df  civil  or  criminal  lew  or 
regulation. 

c.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  in  the  course  of 
processing  an  appeal  or  administrative 
review  procedure,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purposG(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

d.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 


request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  seciirity  or  suitability  investigation 
of  an  individual,  the  classifying  cf  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  the 
request  of  that  individual. 

f.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court,  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records-may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

g.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

h.  By  OPM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  ere 
collected  and  maintained  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

i.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

j.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 


the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  reviews  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g.. 
as  promulgated  in  5  U.S.C.  1205  and 
1206.  or  as  may  be  authorized  by  law. 

k.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  fiinctions  vested  in 
the  Commission,  and  to  otherwise 
ensure  compliance  with  the  provisions 
of  5  U.S.C.  7201. 

1.  To  disclose  information  to  the 
Pederal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Services 
Impasses  Panel. 

POLICIES  AND  PRACTKES  OF  STORINC, 
RETRlEVINa,  SAFEGUARDtNG,  RET  AMINO  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRlEVABILmr: 

These  records  are  retrieved  by  the 
name  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RFTENTION  AND  DISPOSAL: 

Adverse  action  appeals  initiated  prior 
to  September  9.  1974.  which  were 
processed  under  OPM's  internal  appeals 
system  are  retained  for  7  years  after  the 
closing  of  the  case.  Other  records  in  the 
system  are  maintained  for  a  maximum 
of  4  years  after  the  closing  of  the  case. 
Disposal  is  by  shredding  or  burning. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Assistant  Director.  Office  of 
Personnel.  Administration  Group,  Office 
of  Personnel  Management,  1900  E  Street 
NW.,  Washington.  DC  20415. 

NOTIFICATION  PROCEDURE: 

Individuals  involved  in  appeals  and 
administrative  review  procedures  are 
aware  of  that  fact  end  have  been 
provided  access  to  the  records.  They 
may,  however,  contact  the  system 
manager  indicated,  or  the  OPM  regional 
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office  where  the  action  was  processed, 
regarding  the  existence  of  such  records 
about  them.  They  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified. 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

RECORD  ACCESS  PROCEDURE: 

Individuals  involved  in  appeals  and 
administrative  review  procedures  are 
aware  of  that  fact  and  have  been 
provided  access  to  the  record.  However, 
after  the  action  has  been  closed,  an 
individual  may  request  access  to  the 
official  copy  of  an  appeal  or 
administrative  review  procedure  record 
by  contacting  the  system  manager  or 
appropriate  OPM  regional  office. 
Individuals  must  provide  the  following 
information  for  their  records  to  be 
located  and  identified. 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  actions  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

COKTESTtNQ  RECORD  PROCEDURE: 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  previously  been  or  could 
have  been  the  subject  of  a  judicial  or 
quasi-judicial  action  will  be  limited  in 
scope.  Review  of  amendment  requests  of 
these  records  will  be  restricted  to 
determining  if  the  record  accurately 
documents  the  action  of  the  agency  or 
administrative  body  ruling  on  the  case, 
and  will  not  include  a  review  of  the 
merits  of  the  action,  determination,  or 
finding. 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  system 
manager  or  appropriate  OPM  regional 
office.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified. 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 


RECORD  SOURCE  CATCOORIES: 

The  information  in  this  system  of 
records  is  obtained  from: 

a.  The  individual  to  whom  the  records 
pertain. 

b.  OPM  officials  involved  in  the 
appeal  or  administrative  procedure. 

c.  Other  official  personnel  records  of 
OPM. 

0PM/)NTERNAL-7 

SYSTEM  NAME: 

Complaints  and  Inquiries  Records. 

SYSTEM  LOCATKM: 

Office  of  Personnel,  Administration 
Group,  Office  of  Personnel  Management. 
1900  E  Street  NW..  Washington,  DC 
20415  and  OPM  regional  personnel 
offices. 

CATEGORIES  OF  INOIVKHJALS  COVERED  BY  THE 
SYSTEM: 

Current  OPM  employees  about  whom 
complaints  or  inquiries  have  been 
received. 

CATEGORIES  Of  RECORDS  IN  TME  SYSTEM: 

This  system  contains  information  or 
correspondence  concerning  an 
individual's  employment  status  or 
conduct  while  employed  by  OPM. 
Examples  of  these  records  include: 
Correspondence  from  Federal 
employees,  members  of  Congress,  or 
members  of  the  public  alleging 
misconduct  of  an  OPM  employee;  and 
miscellaneous  complaints  not  covered 
by  OPM's  formal  or  negotiated  grievance 
procedure. 

AUTMORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  FOtXOWINQ  WnN  ANY  REVISIONS 
AND  AMENDMENTS: 

Executive  Order  11222. 

PURPOSE: 

These  records  are  used  to  take  action 
on  or  respond  to  a  complaint  or  inquiry 
concerning  an  OPM  employee  or  to 
counsel  the  employee. 

ROUHNE  USES  OF  RECORDS  MAINTAJNEO  IN  THE 
SYSTEM.  INCLUOtNG  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  criminal  law  or  regulation. 

b.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 


request,  and  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  an 
OPM  decision  concerning  the 
individual  employee,  e.g.,  on  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  secxirity  or  suitability 
investigation  of  an  individual,  the 
issuance  of  a  license,  grant,  or  other 
benefit. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court,  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

e.  By  the  National  Archives  and 
Records  Administration  In  records 
management  inspections. 

f.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  neces-sary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

g.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  promulgated  in  5  U.S.C  1205  and 
1206,  or  as  may  be  authorized  by  law. 

h.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
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connection  witli  investigations  into 
alle;jed  or  possible  discrimination 
practices  in  tiie  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Unifonn 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission,  and  to  otherwise 
ensure  compliance  with  the  provisions 
of5U.S.C.  7201. 

i.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
Genera!  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  0f  unfair  labor  practices  or 
matters  bafdre  the  Federal  Service 
Impasses  Pdnel. 

j.  By  0PM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

k.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  grant,  or  other  benefit,  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  requesting  the 
agency's  decision  on  the  matter. 

1.  To  disclose  information  to 
contractors,. gran  tees,  or  volunteers 
performing  w  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Federal  Government. 

POUCfES  AND  MUCnCES  OF  STORING, 
RETRIEVIflG,  SAFEOUAWMNG,  RETAtNING  AMD 
DISPOSING  OF  KECOnOS  IN  THE  SrSTEM: 


STORAGE: 

These  records  are  maintained  on 
cards  and  in  file  folders  which  are 
separate  from  the  employee's  Official 
Personnel  Folder. 

retrievabhjty: 

These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAFEOUAROS: 

These  records  are  filed  in  lockable 
metal  filing  cabinets  with  access  limited 
to  personnel  whose  official  duties 
require  access. 

RETENTION  AND  OSPOftAJL: 

These  records  are  disposed  of  upon 
the  tiandfer  or  separation  of  the 


employee  or  after  1  year,  whichever  is 
earlier.  Disposal  is  by  shredding  or 
burning. 

SYSTEM  MANAGER  kta  ADDRESS: 

Assistant  Director  for  Personnel. 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW..  Washington.  DC  20415. 

NOTIFICATION  PROCEDURE: 

OPM  employees  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager  or  the  appropriate 
OPM  regional  personnel  office. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  uid  identified: 

a.  Name. 

b.  Date  of  birth 

RECORD  ACCESS  PROCEDURE: 

OPM  em.ployees  wishing  to  request 
access  to  their  records  should  contact 
the  system  manager  or  the  appropriate 
OPM  regional  personnel  office. 
Individuals  must  furnish  the  following  , 
information  for  their  records  to  be 
localed  and  identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTING  RECORD  PROCEDURE: 

OPM  employees  wishing  to  request 
amendment  of  their  records  should 
contact  the  system  manager  or  the 
appropriate  OPM  regional  personnel 
office.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  207). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Federal  employees,  Members  of 
Congress,  creditors,  or  members  of  the 
public  who  submitted  the  complaint  or 
inquiry. 

c.  OPM  officials. 

d.  Other  source  from  whom 
information  was  requested  regarding  the 
complaint  or  inquiry. 


OPM/iNTERNAL-8 


SYSTEM  *MIK: 


Employee  Counseling  Services 
Program  Records. 

SYSTEM  LOCATKM: 

Office  of  Personnel,  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington,  DC 
20415,  and  OPM  Regional  Offices. 

Note:  In  order  to  meet  the  statutory 
requirement  that  agencies  provide 
appropriate  prevention,  treatment,  and 
rehabilitation  programs  and  senrices  for 
employees  with  alcohol  or  drug  problems, 
and  to  better  accommodate  establishment  of 
a  health  service  program  to  promote 
emp>loyees'  physical  and  mental  Titness.  it 
may  he  necessary  for  an  agency  to  nef;otiate 
for  use  of  the  counseling  staff  of  anottier 
Federal.  State,  or  local  government,  or  private 
sector  agency  or  institution.  This  sy.stem  also 
covers  records  on  OPM  employees  that  are 
maintained  by  another  Federal.  State,  or  l«H:al 
government,  or  private  sector  agency  or 
institution  under  such  a  negotiated 
agreement.  Wh«>n  one  or  more  Federal 
agencies  wish  to  jointly  make  similar 
arrangements  fur  employees,  in  order  to 
ensure  compliance  with  the  law  and  to 
promote  the  agency  health  service  program. 
OPM  may,  on  txihalf  of  the  participating 
agencies,  negotiate  an  agreement  that 
provides  such  sen'ices  through  another 
Federal,  State,  or  local  government,  or  private 
sector  agency  or  institution.  However,  when 
such  is  the  case,  this  system  will  not  cover 
records  ptertaining  to  employees  of  other 
participating  agencies.  Such  records  are 
considered  by  OPM  as  being  part  of  the 
employing  agency's  internal  system  of 
records  covering  agency  employees. 

CATEGORIES  OF  tNOfVIOUALS  COVERED  BY  TME 
SYSTEM: 

Current  and  former  OPM  employees 
who  have  been  counseled  or  otherwise 
treated  regarding  alcohol  or  drug  abuse 
or  for  personal  or  emotional  health 
problems. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  include 
documentation  of  visits  to  employee 
counselors  (Federal.  State,  local 
government,  or  private)  and  the 
diagnosis.  rerx>mmended  treatment, 
results  of  treatment,  and  other  notes  or 
records  of  discussions  held  with  the 
employee  made  by  the  counselor. 
Additionally,  records  in  this  system, 
may  include  documentation  of 
treatment  by  a  private  therapist  or  a 
therapist  at  a  Federal,  State,  local 
government,  or  private  institution. 

AVTNOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  fOUjOVMNG  WTTH  ANY  R£VISK)NS 
ANO  AMENDMENTS: 

5  U.S.C  3301  and  7901,  21  U.S.C. 
1101  aod  lioe,  42  U.S.C  4541  and 
4561.  and  44  U.S.C.  3101. 
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purpose: 

These  records  are  used  to  document 
the  nature  of  the  individual's  problem 
and  progress  made  and  to  record  an 
individual's  participation  in  and  the 
results  of  community  or  private  sector 
treatment  or  rehabilitation  program. 

ROmiNE  USES  Of  RECORDS  tUUNTAlNED  (N  THE 
SYSTEM,  INCLUOttM  CATEOORiES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  the 
Department  of  Justice  or  other 
appropriate  Federal  agencies  in 
defending  claims  against  the  United 
States,  when  the  claim  is  based  upon  an 
individual's  mental  or  physical 
condition  and  is  alleged  to  have  arisen 
because  of  activities  of  OPM  in 
connection  with  the  individual. 

b.  To  disclose  information  to  qualified 
personnel  for  the  purpose  of  conducting 
scientific  research,  management  audits, 
financial  audits,  or  program  evaluation, 
but  such  personnel  may  not  identify, 
directly  or  indirectly,  any  individual 
patient  in  any  rep>orl  or  otherwise 
disclose  patient  identities  in  any 
manner  (when  such  records  are 
provided  to  qualified  researchers 
employed  by  OPM,  all  patient 
identifying  information  shall  be 
removed). 

Note:  Disclosure  of  these  records  beyond 
officials  of  OPM  having  a  bona  fide  need  for 
them  or  to  the  person  to  whom  they  pertain, 
is  rarely  made  as  disclosures  of  information 
pertaining  to  an  individual  with  a  history  of 
alcohol  or  drug  abuse  must  be  limited  in 
compliance  with  the  restriction  of  the 
Ginfidentiality  of  Alcohol  and  Drug  Abuse 
Patient  Records  regulations.  42  CFR  part  2. 
Records  pertaining  to  the  physical  and 
mental  Fitness  of  employees  are,  as  a  matter 
of  OPM  policy,  afforded  the  same  degree  of 
confidentiality  and  are  generally  not 
disclosed. 

POUCIES  AND  PRACnCES  Of  STORINQ, 
RETRKVINa,  SAFEOUAROMQ,  RETAIMNQ  ANO 
DtSPOSMQ  Of  RECORDS  IN  THE  SYSTEW: 

STORAGE: 

These  records  are  maintained  in  file 
folders. 

RETRIEVABILnY: 

.These  records  are  retrieved  by  the 
name  of  the  individual  on  whom  they 
are  maintained. 

SAfEGUAROS: 

These  records  are  maintained  in 
locked  file  cabinets  labeled  confidential 
with  access  strictly  limited  to 
employees  directly  involved  in  OPM's 
alcohol  and  drug  abtise  prevention 
function  (as  that  term  is  defined  in  42 
CFR  part  2). 


RETENTION  AND  DISPOSAL: 

Records  are  maintained  for  three  to 
five  years  after  the  employee's  last 
contact  with  OPM's  prevention  function 
or,  if  the  employee  leaves  the  agency, 
until  the  Employee  Counseling  Service 
Program  Annual  Report  for  the  fiscal 
year  in  which  separation  occurred  is 
prepared.  Records  are  destroyed  by 
shredding  or  burning. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Assistant  Director  for  Personnel, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street 
N\V.,  Washington,  DC  20415. 

NOnnCATION  PROCEDURE: 

OPM  employees  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  OPM  Employee  Counseling  Services 
Program  coordinator  who  arranged  for 
counseling  or  treatment.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

RECORD  ACCESS  PROCEDURE: 

OPM  employees  wishing  to  request 
access  to  records  pertaining  to  them 
should  contact  the  OPM  Employee 
Counseling  Services  Program 
coordinator  who  arranged  for 
counseling  or  treatment.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified. 

a.  Name. 

b.  Date  of  birth. 

Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTING  RECORD  PROCEDURE: 

OPM  employees  wishing  to  request 
amendment  to  these  records  should 
contact  OPM's  Employee  Counseling 
Service  Program  coordinator  who 
arranged  for  counseling  or  treatment. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  or  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  the  record 
applies. 


b.  The  supervisor  of  the  individual  if 
the  individual  was  referred  by  a 
supervisor. 

c.  The  Employee  Counseling  Services 
Program  staff  member  who  records  the 
counseling  session. 

d.  Therapists  or  institutions  providing 
treatment. 

OPM/INTERNAL-9 

SYSTEM  NAME: 

Employee  Locator  Card  Files. 

SYSTEM  LOCATION: 

Personnel  and  administrative  offices 
of  the  Office  of  Personnel  Management, 
1900  E  Street  NW..  Washington,  DC 
20415  and  OPM  regional  and  area 
offices. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  OPM. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  system  contains  information 
regarding  the  organizational  location 
and  telephone  extension  of  individual 
OPM  employees.  The  system  also 
contains  the  home  address  and 
telephone  number  of  the  employee  and 
the  name,  address,  and  telephone 
number  of  an  individual  to  contact  in 
the  event  of  a  medical  or  other 
emergency  involving  the  employee. 

AUTHORTTY  FOR  MAINTENANCE  Of  THE  SYSTEM 
INCLUDES  THE  FOLLOWING  WTTH  ANY  REVIStONS 
ANO  AMENDMENTS: 

5  use.  301. 

PURPOSE: 

Information  is  collected  for  this 
system  for  use  in  preparing  telephone 
directories  of  the  extensions  of  OPM 
employees.  The  records  also  serve  to 
identify  an  individual  for  OPM  officials 
to  contact,  should  an  emergency  of  a 
medical  or  other  nature  involving  the 
employee  occurs  while  the  employee  is 
on  the  job.  These  records  may  be  used 
to  locate  individuals  for  personnel 
research. 

ROUTINE  USES  OF  RECORDS  MAINTAiNED  IN  THE 
SYSTEM,  INCLUOWO  CATEGORIES  Of  USERS  ANO 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

b.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
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or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  l)een  signed 
by  a  judge. 

c.  By  0PM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identiflable  by  inference. 

d.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  0PM  is  authorized  to 
appear,  when: 

(1)  0PM,  or  any  component  thereof: 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

e.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

f.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

g.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 

■  the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  promulgated  in  5  U.S.C.  1205  and 
1206,  or  as  may  be  authorized  by  law. 

h.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 


alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission. 

i.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
coiuiection  with  investigations  of 
allegations  of  unfair  practices  or  matters 
before  the  Federal  Service  Impasses 
Panel. 

j.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  requests,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  grant,  or  other  benefit,  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 

k.  To  disclose  information  to 
contractors,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Federal  Government. 

POUCKS  AMO  PfUCnCES  OF  STOmNO, 
RETMEVINQ,  SAFEOUAaOMQ,  RCTMNINQ  AND 
DtSPOSiNO  OP  RECORDS  IN  -THE  SYSTEM: 

STORAQE: 

Records  are  maintained  on  cards  or  in 
an  automated  format 

RETMEVABiUTY: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  and  are  available  only  to 
authorized  personnel  whose  duties 
require  access. 

RETENTION  AND  disposal: 

Records  are  maintained  as  long  as  the 
individual  is  an  employee  of  OPM. 
Expired  records  are  destroyed  by 
burning,  shredding,  or  erasure  of  tapes/ 
disks. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director  for  Personnel, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415. 

NOTVICATKM  FROCEDURE: 

OPM  employees  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  appropriate  OPM  administrative 
officer  where  employed.  Individuals 
must  supply  the  following  information 


for  their  records  to  be  located  and 
identified: 
a.  Full  name. 

RECORD  ACCESS  PROCEDURE: 

OPM  employees  wishing  to  request 
access  to  records  about  them  should 
contact  the  appropriate  OPM 
administrative  officer  where  employed. 
Individuals  must  supply  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

Individuals  requesting  access  must 
also  comply  with  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
Part  297). 

CONTESTING  RECORD  PROCEDURE; 

OPM  employees  may  amend 
information  in  these  records  at  any  time 
by  resubmitting  updating  information. 
Individuals  wishing  to  request 
amendment  of  their  records  under  the 
provisions  of  the  Privacy  Act  should 
contact  the  appropriate  OPM 
administrative  officer  where  employed. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual  who  is  the  subject  of  the 
record. 

OPM/INTERNAL-10 

SYSTEM  NAME: 

Motor  Vehicle  Operator  and  Accident 
Report  Records. 

SYSTEM  LjOCATION: 

Office  of  Procurement  and 
Administrative  Services,  Administration 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW..  Washington.  DC 
20415.  and  OPM  regional  administrative 
offices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  employees  of 
OPM. 

CATEGORIES  OF  RECORDS  W  THE  SYSTEM: 

The  system  contains  documents 
related  to  the  authorization  and 
issuance  to  an  individual  of  a 
Government  motor  vehicle  operator's 
permit;  also  included  are  reports, 
correspondence,  and  fiscal  doctiments 
concerning  automobile  accidents 
occurring  in  a  Government-owned, 
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leased,  or  rented  vehicle  or  in  a 
privately-owned  vehicle  while  cm 
ofTidal  business. 

AUTHOmrY  FOR  MAMTtNANCC  Of  TMC  SYSTEM 
MCLUOCS  THC  FOU.OWING  WTTN  ANY  REVISIONS 
AND  AMENOMENTS: 

28  use.  171. 

PURPOSE: 

These  records  serve  to  document 
issuance  of  a  Government  motor  vehicle 
operator's  permit;  accident  reports  and 
related  documents  may  be  used  in 
settlement  of  claims  and  litigation 
regarding  an  accident  involving  a 
Government-owned,  leased,  or  rented 
motor  vehicle  or  privaiely-o^^Tjed 
vehicle  while  being  used  on  official 
business. 

ROUTINE  USES  OF  RECORM  MAINTUNEO  IN  TME 
SYSTEM,  INCtUOmO  CATEOORIES  Of  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertLnent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
when  0PM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  dvil  or  criminal  law  or 
regulation. 

b.  To  disclose  information  any  source 
from  which  additional  information  is 
requested  (to  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose  of  the  request,  and 
identify  the  type  of  information 
requested),  when  necessary  to  obtain 
information  relevant  to  an  oflice 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  security  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  grant  or  other  benefit. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Govemm«it  is  a  party  to  tifie  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  si^Md 
by  a  judge. 

e.  By  the  National  Archives  and 
Records  Administraticw  in  records 
management  inspections. 


f.  By  C^M  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  pubUshed 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individxially  identifiable  by  inference. 

g  To  disclose  accident  report  record 
information  to  ofHciais  of  labor 
organizations  recognized  under  the 
Chapter  71.  title  5,  U.S.C.  when  relevant 
and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions. 

h.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  secxirity  or  suitability  investigation,, 
the  classifying  of  jobs,  or  the  award  of 
a  contracrt,  Ucense,  grant,  or  other 
benefit. 

i.  To  disclose  information  to  the 
General  Services  Administration  about 
accidents  involving  Government  owned 
or  leased  automobiles. 

j.  To  disclose  information  to 
insurance  carriers  about  accidents 
Involving  privately-owned  vehicles. 

k.  To  oisciose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OFM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  0PM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OTM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  CH^  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OFM 
determines  that  litigation  is  likely  to 
affect  OFM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
0PM  is  deemed  by  OFM  to  be  relevant 
and  necessary  to  the  htigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

POUCtES  AND  PRACnCCS  Of  STOWMO. 
RETRIEVMQ,  SAfEQUAMOMQ,  RETAMMO  AND 
OISPOSINQ  OF  RECORDS  M  THE  SYSTEM: 

STOHAOE: 

These  records  are  maintained  in  file 
folders  and  on  indexed  application 
cards. 


RETMEVABaJTY: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  ^ey  are 
maintained. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 

RETENTION  ANO  DISPOSAL: 

Motor  vehicle  operator  records  are 
maintained  for  three  years  after  the 
separation  of  the  employee  (operator) 
end  are  destroyed  by  shredding. 
Accident  reports  are  maintained  for  6 
years  after  the  file  is  closed  and  are 
destroyed  by  shredding,  except  in  cases 
involving  litigation.  In  cases  involving 
litigation,  these  records  are  to  bo 
maintained  for  seven  years  after  the 
litigation  is  resolved. 

SYSTEM  MANAGER  ANO  ADDRESS: 

a.  For  motor  vehicle  operator  records: 
Assistant  Director,  Office  of 
Procurement  and  Administrative 
Services,  Administration  Group,  Office 
of  Personnel  Management.  1900  E  Street 
NW.,  Washington,  IX:  20415.  or^e 
appropriate  Regional  Director. 

b.  For  accident  report  records:  Office 
of  the  General  Counsel.  Office  of 
Personnel  Management.  1900  E  Street 
NW.,  Washington.  DC  20415. 

NOTVXATKM  procedure: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  appropriate  office  as  follows: 

a.  For  accident  report  records,  contact 
the  system  manager  indicated  or  the 
appropriate  Regional  Director  of  the 
region  that  employs  the  current  or 
former  regional  employee. 

b.  Motor  vehicle  operator  records  for 
current  or  former  central  office 
employees,  contact  the  system  manager 
indicated. 

c.  Motor  vehicle  operator  records  for 
current  and  former  regional  OFM 
employees,  contact  the  Regional 
Director  of  the  region  in  which 
employed. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

RECORD  ACCESS  PROCEOUfK: 

Individuals  wishing  to  request  access 
to  records  about  them  should  contact 
the  appropriate  office  as  follows: 

a.  For  accident  report  records,  contact 
the  system  manager  indicated  or  the 
appropriate  Regional  Director  of  the 
region  that  ooploys  the  current  or 
former  regional  employee. 
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b.  For  motor  vehicle  operator  records 
of  current  or  former  central  office 
employees,  contact  the  system  manager 
indicated. 

c.  For  motor  vehicle  operator  records 
of  current  or  former  regional  employees, 
contact  the  Regional  Director  of  the 
region  in  which  employed. 

individuals  must  furnish  the 
follov^ing  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

An  individual  requesting  access  must 
also  follovy  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

Note:  The  Office  of  General  Counsel, 
pursuant  to  5  U.S.C.  552a  (d)(5)  reserves  the 
right  to  refuse  access  to  information 
compiled  in  reasonable  anticipation  of  a  civil 
action  or  proceeding. 

COWTESTINO  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  office  as  follows: 

a.  Fra-  accident  report  records,  contact 
the  indicated  system  manager  or  the 
appropriate  Regional  Director  of  the 
region  that  employs  the  current  or 
former  regional  employee. 

b.  For  motor  vehicle  operator  records 
of  current  or  former  central  office 
employees,  contact  the  system  manager 
indicated. 

c.  For  motor  vehicle  operator  records 
of  current  or  former  regional  employees, 
contact  the  Regional  Director  of  the 
region  in  which  employed. 

Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  to  whom  the  record 
pertains. 

b.  0PM  employees  and  other  parties 
involved  in  the  accident. 

c.  Witnesses  to  the  accident. 

d.  Police  reports  and  reports  of 
investigations  conducted  by  OPM 
investigators  and  other  Federal  agency 
investigators. 

e.  Officials  of  OPM  and  the  General 
Services  Administration. 

OPM/INTERNAL-11 

SYSTEM  HAUE: 

Administrative  Grievance  Records. 


SYSTiM  iOCATKNC 

These  records  are  located  in  the 
personnel  or  other  designated  oRice  of 
the  OPM  Central  or  Regional  office 
where  the  grievance  was  filed. 

CATEOORIES  Of  INDIVKXiALS  COVERED  BY  THE 
SYSTIM: 

Current  or  former  OPM  employees 
who  have  Hied  grievances  under  OPM's 
administrative  grievance  procedures  in 
accordance  with  part  771  of  OPM's 
regulations  (5  CFR  part  771). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records  relating 
to  grievances  filed  by  OPM  employees 
under  administrative  procedures  and  in 
accordance  with  part  771  of  OPM's 
regulations.  These  case  files  contain  all 
documents  related  to  the  grievance 
including  statements  of  witnesses, 
reports  of  interviews  and  hearings, 
examiner's  findings  and 
recommendations,  a  copy  of  the  original 
decision,  and  related  correspondence 
and  exhibits.  This  system  does  not 
include  files  and  records  of  any 
grievance  filed  under  negotiated 
procedures  with  recognized  labor 
organizations. 

Al/THORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  FOLLOWING  WTTH  ANY  REVISIONS 
AND  AMENDMENTS: 

5  CFR  part  771. 

purpose: 

These  records  are  used  to  process 
grievances  submitted  by  OPM 
employees  for  personal  relief  in  a  matter 
of  concern  of  dissatisfaction  which  is 
subject  to  the  control  of  agency 
management. 

ROiTHNE  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  ta 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
when  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  disclose  information  to  any 
source  fi-om  which  additional 
information  is  requested  in  the  course  of 
processing  a  grievance,  to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s)  of 
the  request,  and  identify  the  type  of 
information  requested. 

c.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 


of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitabiUty  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
requesting  the  agency's  decision  on  the 
matter. 

d.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

e.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
htigation  oefore  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

f.  By  the  National  Archives  and 
Records  Administration  records 
management  inspections. 

g.  By  OPM  in  me  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

h.  To  disclose  information  to  officials 
of  the  Merit  System  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions  as 
promulgated  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

i.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  connection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with 
the  Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission,  and  to 
otherwise  ensure  compliance  with  the 
provisions  of  5  U.S.C.  7201. 

j.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
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allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

k.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM.  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity:  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individuaJ  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee:  or 

(4)  The  United  States,  when  OPM 
determines  that  htigation  is  hkely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

POUCIES  AMD  PfUCnCU  Of  STOMNO, 
RETRIEVINa,  SAFEOUMOMQ,  RCTAiNmO  ANO 
OtSPOSWG  OF  RCCOROS  IN  THC  SYSTEM: 

STOfUOC: 

These  records  are  maintained  in  file 
folders. 

retwevabiuty: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUAAOS: 

These  records  are  maintained  in 
lockable  metal  filing  cabinets  to  which 
only  authorized  personnel  have  access. 

RETENDON  ANO  DISPOSAL: 

These  records  are  disposed  of  3  years 
after  closing  of  the  case.  Disposal  is  by 
shredding  or  burning. 

SYSTEM  MANAGER  AND  AOORESS: 

Assistant  Director  for  Personnel, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street 
N\V..  Washington,  DC  20415. 

NOTIF)CAT)ON  PftOCEOURE: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  They  may,  however,  contact  the 
personnel  or  designated  office  where  the 
action  was  processed,  regarding  the 
existence  of  such  records  on  them.  They 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 


b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

RECOeO  ACCESS  PNOCEOUfC: 

It  is  required  that  individuals 
submitting  grievances  be  provided  a 
copy  of  the  record  under  the  grievance 
process.  However,  after  the  action  has 
been  closed,  an  individual  may  request 
access  to  the  offldal  copy  of  the 
grievance  file  by  contacting  the 
personnel  or  designated  office  where  the 
action  was  processed.  Individuals  must 
provide  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  dosing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

COMTESTMQ  RECORD  PROCEDURE: 

Review  of  requests  ht)m  individuals 
seeking  amendment  of  their  records 
which  have  been  the  subiect  of  an 
administrative,  judicial,  or  quasi- 
judicial  action  will  be  limited  in  scope. 
Review  of  amendment  requests  of  these 
records  will  be  restrided  to  determining 
if  the  record  accurately  documents  the 
ruling  on  the  case,  and  will  not  include 
a  review  of  the  merits  of  the  action, 
determination,  or  findmg. 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the 
personnel  or  designated  office  where  the 
grievance  was  processed.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  date  of  closing  of  the 
case  and  kind  of  action  taken. 

d.  Organizational  component 
involved. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Testimony  of  witnesses. 


c  Agency  officials, 
d.  Related  correspondence  from 
organizations  or  persons. 

OPM/CENTRAL-1 

SYSTEM  NAME: 

Qvil  Service  Retirement  and 
Insurance  Records. 

SYSTEM  LOCATION: 

Associate  Director  for  Retirement  and 
Lisurance,  Office  of  Personnel 
Management,  1900  E  Street  NW.. 
Washington,  DC  20415.  Certain  records 
pertaining  to  State  income  tax 
withholdings  from  anbuitant  pa>naients 
are  located  with  State  Taxing  Offices. 
Certain  information  concerning 
enrollment/change  in  enrollment  in  a 
health  plan  under  the  Federal  Employee 
Health  Benefits  Program  may  be  located 
at  other  agencies.  v, 

CATEGORIES  Of  INOIVtDUALS  COVERED  BY  THE 
SYSTEM: 

a.  Former  Federal  employees  and 
members  of  Congress  who  p>erformed 
service  subject  to  the  Civil  Service 
Retirement  (CSR)  or  Federal  Employees 
Retirement  (FER)  system. 

b.  Current  Federal  employees  who 
have: 

(1)  Performed  Federal  service  subject 
to  the  CSR  system  other  than  with  their 
present  agency;  or 

(2)  Filed  a  designation  of  beneficiary 
for  benefits  payable  under  the  CSR 
system:  or 

(3)  Requested  Ctf'M  to  review  claim 
for  health  benefits  made  under  the 
Federal  Employees  Benefits  Program;  or 

(4)  Enrolled/changed  enrollment  in  a 
plan  under  the  Federal  Employees 
Health  Benefits  Program;  or 

(5)  Filed  a  service  credit  application 
in  connection  with  former  Federal 
service;  or 

(6)  Filed  an  application  for  disability 
retirement  with  OPM  and  are  waiting 
final  decision,  or  whose  disability 
retirement  application  has  been 
disapproved  by  OPM. 

c.  Former  Federal  employees  who 
died  subject  to  or  who  retired  under  the 
CSR  or  FER  system,  or  their  surviving 
spouses  and/or  children,  who  have 
received  or  are  receiving  CSR  or  FER 
benefits,  Federal  Employees  Group  Life 
Insurance  benefits,  or  Federal 
Employees  Health  Benefits. 

d.  Former  Federal  employees  who 
died  subject  to  or  who  retired  under  a 
Federal  Government  retirement  system 
other  than  CSR  or  FER  system,  or  their 
surviving  spouses  and/or  children,  who 
have  received  or  are  receiving  Federal 
Employees  Group  Life  Insurance 
benefits  and/or  Federal  Employees 
Health  Benefits. 


e.  Apphrants  for  Federal  employment 
found  unsuitable  for  employment  on 
medical  grounds. 

f.  Former  spouses  of  Federal 
employees  who  have  received  or  are 
receiving  CSR  or  FER  benefits,  or  who 
have  files  a  court  order  awarding  future 
benefits. 

CATKJ0RIE8  Of  RECORDS  m  THE  SYSTEM: 

This  system  comprises  those 
retirement  service  history  records  of 
employees'  service  in  the  Federal 
Government  other  than  for  the  agency  in 
which  they  may  presently  be  employed. 
Also  included  in  the  system  are  current 
personnel  data  pertaining  to  active 
United  States  Postal  Service  employees 
who.  by  virtue  of  the  provisions  set 
forth  in  5  U.S.C.  2105(e).  are  not 
considered  civil  service  employees.  It 
also  contains  information  concerning 
health  benefit  enrollment/change  in 
enrollment,  and  information  developed 
in  support  of  claims  for  benefits  made 
under  (he  retirement,  health  benefits, 
and  life  insurance  programs  for  Federal 
employees  that  0PM  administers.  Also 
included  are  medical  records  and 
supporting  evidence  on  those 
individuals  whose  application  for 
disability  retirement  has  been  rejected. 
Consent  forma  and  other  records  related 
to  the  withholding  of  State  income  tax 
from  annuitant  payments,  whether 
physically  maintained  by  the  State  or 
0PM.  are  included  in  this  system.  These 
records  contain  the  follov^ng 
information: 

a.  Documentation  of  Federal  service 
subject  to  the  CSR  or  FER  system. 

b.  E)ocumentation  of  service  credit 
and  refund  claims  made  under  the  CSR 
or  FER  system. 

c.  Documentation  of  voluntary 
contributions  made  by  eligible 
individuals. 

d.  Retirement  and  death  claims  files, 
including  documents  supporting  the 
retirement  apphcation,  health  benefits 
and  life  insurance  eligibility,  medical 
records  supporting  disability  claims 
(after  receipt  by  OPM).  and  designations 
of  beneficiary. 

e.  Claim  review  files  pertaining  to 
requests  that  claims  made  under  the 
Federal  Employee  Health  Benefits 
program  be  reviewed  by  OPM. 

f.  Enrollment  and  change  in 
enrollment  information  under  the 
Federal  Employees  Health  Benefits 
Program. 

g.  Documentation  of  continuing 
coverage  for  life  insurance  and  health 
benefits  for  annuitants  and  their 
siirvivors  under  a  Federal  Government 
retirement  system  other  than  the  CSR  or 
FER  system,  or  for  compensationers  and 
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their  survivors  under  the  Office  of 
Workers  Compensation  Programs. 

h.  The  system  also  maintains  a  file  of 
court  orders  submitted  by  former 
spouses  of  Federal  employees.  These 
court  orders  are  submitted  to  support 
claims  to  apportion  funds/benefits  due 
to  a  Federal  employee  at  some  point  in 
the  fut\ire. 

AUTMOWTY  FOR  MAINTENANCE  Of  THE  SYSTEM 
INCLUDES  THE  fOLU>WINa  WRH  ANY  REVtSiONS 
on  AMENDMENTS: 

Section  3301  and  chapters  83,  84,  87. 
and  89  of  title  5.  United  States  Code; 
Pub.  L  83-598.  84-356.  86-724.  and 
94-455;  and  Executive  Order  9397. 

PURPOSE: 

These  records  provide  information 
and  verification  on  which  to  base 
entitlement  and  computation  of  CSR  or 
FER  and  survivors'  benefits.  Federal 
Employees  Health  benefits  and 
enrollments,  and  Federal  Employees 
Group  Life  Insurance  benefits,  and  to 
withhold  State  income  taxes  fit)m 
annuitant  payments.  These  records  also 
serve  to  review  rejection  of  applicants 
for  Federal  employment  on  medical 
suitability  grounds.  These  records  also 
may  be  used  to  locate  individuals  for 
personnel  research.  These  records  also 
provide  information  and  verification 
concerning  enrollment/change  in 
enrollment  in  a  plan  under  the  Federal 
Employees  Health  Benefit  Program. 

ROimNE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUOINO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose,  to  the  following 
recipients,  information  needed  to 
adjudicate  a  claim  for  benefits  under 
OPM's  or  the  recipients'  benefits 
program  (s),  or  information  needed  to 
conduct  an  analytical  study  of  benefits 
being  paid  under  such  programs:  Office 
of  Workers'  Compensation  Programs: 
Veterans  Administration  Pension 
Benefits  Program;  HHS*  Sodal  Security 
Old  Age,  Survivor  and  Disability 
Insurance  and  Medical  Programs,  Health 
Care  Financing  Administration,  and 
Supplemental  Secvirity  Income  Program; 
military  retired  pay  programs;  Federal 
civilian  employee  retirement  programs 
(other  than  the  CSR  or  FER  system);  or 
other  national.  State,  county,  municipal, 
or  other  publicly  recognized  charitable 
or  social  security  administrative  agency. 

b.  To  disclose  to  the  Federal 
Employees  Group  Life  Insurance  Office 
information  necessary  to  verify  the 
election,  declination,  or  waiver  of 
regular  and/or  optional  life  insurance 
coverage  or  eligibility  for  payment  of  a 
claim  for  life  insurance. 


c.  To  disclose  to  health  insurance 
carriers  contracting  with  OPM  to 
provide  a  health  benefits  plan  under  the 
Federal  Employees  Health  Benefits 
Program,  Social  Security  Numbers  and 
other  information  necessary  to  identify 
enrollment  in  a  plan,  to  verify  eligibility 
for  payment  of  a  claim  for  health 
benefits,  or  to  carry  out  the  coordination 
for  benefits  provisions  of  such  contracts. 

d.  To  disclose  to  any  inquirer,  if 
sufficient  information  is  provided  to 
assure  positive  identification  of  an 
individual  on  whom  a  department  or 
agency  maintains  retirement  or 
insurance  records,  the  fact  that  an 
individual  is  or  is  not  on  the  retirement 
rolls,  and,  if  so.  the  type  of  annuity 
(employment  or  siuvivor,  but  not 
retirement  on  disability)  being  paid,  or 
if  not,  whether  a  refund  has  been  paid. 

e.  When  an  individual  to  whom  a 
record  pertains  dies,  to  disclose  to  any 
person  possibly  entitled  in  the  order  of 
precedence  for  lump-sum  benefits, 
information  in  the  individual's  record 
that  might  properly  be  disclosed  to  the 
individual,  and  the  name  and 
relationship  of  any  other  person  whose 
claim  for  benefits  takes  precedence  or 
who  is  entitled  to  share  the  benefits 
payable.  When  a  representative  of  the 
estate  has  not  been  appointed,  the 
individual's  next  of  kiii  may  be 
recognized  as  the  representative  of  the 
e.state. 

f.  To  disclose  to  the  Internal  Revenue 
Service.  Department  of  the  Treasury, 
information  as  required  by  the  Internal 
Revenue  Code  of  1954,  as  amended. 

g.  To  disclose  to  the  Department  of 
the  Treasury  information  neces.sary  to 
issue  benefit  checks. 

h.  To  disclose  information  to  any 
person  who  is  responsible  for  the  care 
of  the  individual  to  whom  a  record 
pertains,  and  who  is  found  by  a  court 
or  OPM  Medical  Officers  to  be 
incompetent  or  under  other  legal 
disability,  information  necessary  to 
assure  payment  of  benefits  to  which  the 
individual  is  entitled. 

i.  To  disclose  to  the  Parent  Locator 
Service  of  the  Department  of  Health  and 
Human  Services,  upon  Its  request,  the 
present  address  of  an  annuitant,  or 
former  employee,  for  enforcing  child 
support  obligations  against  such 
individual. 

j.  In  connection  with  an  examination 
ordered  by  the  agency  under 

(1)  Medical  examination  procedures; 
or 

(2)  Agency-filed  disability  retirement 
procedures.  To  disclose  to  the  agency- 
appointed  representative  of  an 
employee  all  notices,  decisions,  other 
written  communications,  or  any 
pertinent  medical  evidence  other  than 
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medical  evidence  that  a  prudent 
physician  would  hesitate  to  inform  the 
individual  of;  such  medical  evidence 
will  be  disclosed  only  to  a  licensed 
physician,  designated  in  writing  for  that 
purpose  by  the  individual  or  his  or  her 
representative. 

K.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  when  OPM  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  a  civil  or  criminal  law  or 

Tilation. 
To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  relevant  to 
OPM  determination  on  an  individual's 
eligibiUty  for  or  entitlement  to  coverage 
tinder  the  retirement,  life  insurance,  and 
health  benefits  program,  to  the  extent 
necessary  to  identify  the  individual  and 
the  type  of  information  requested. 

m.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  of  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  NO.  A-19. 

n.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

o.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subf>oena  has  been  signed 
by  a  judge. 

p.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  information  in 
connection  with  the  hiring,  retention, 
separation,  or  retirement  of  an 
employee;  the  issuance  of  a  security 
clearance;  the  reporting  of  an 
investigation  of  an  employee;  the  letting 
of  a  contract;  the  classification  of  a  job; 
or  the  issuance  of  a  license,  grant,  or 
other  benefit  by  the  requesting  agency, 
to  the  extent  that  OPM  determines  that 
the  informaticHi  is  relevant  and 
necessary  to  the  requesting  party's 
decision  on  the  matter. 

q.  By  the  National  Archives  and 
Records  Administration  in  records 
management  and  inspections. 

r.  To  provide  an  omdal  of  another 
Federal  agency  information  needed  in 
the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files,  compiling  descriptive 


statistics,  and  making  analytical  studies 
to  support  the  function  for  which  the 
records  were  collected  and  maintained. 

s.  By  OPM,  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some 
instances,  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

t.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM.  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  bis  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

u.  To  disclose  to  another  agency,  or  to 
an  instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States,  for  a  dvil  or 
criminal  law  enforcement  activity,  if  the' 
activity  is  authorized  by  law  and  if  the 
head  of  the  agency  or  instrumentality 
has  made  a  written  request  to  OPM 
specifying  the  partioilar  portion(s)  of 
the  record  desired  (including  an 
address)  and  the  law  enforcement 
activity  for  which  the  record  is  sought. 

V.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  address  of 
any  annuitant  or  applicant  for  refund  of 
retirement  deductions,  if  the  agency 
requires  that  information  to  provide 
consideration  in  connection  with  the 
collection  of  a  debt  due  the  United 
States. 

w.  To  disclose  information  in  valid 
emergency  sittiations  when  consent 
cannot  readily  be  obtained  and  instant 
action  is  required,  to  persons  who  have 
a  need  to  know,  if  the  particulars  of  the 
disclosure  then  are  transmitted  to  the 
subject's  last  known  address. 


X.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions  as 
promulgated  in  S  U.S.C  1205  and  1206, 
or  as  may  be  authorized  by  law. 

y.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  of  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission. 

z.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
unpasses  Panel. 

aa.  To  disclose  to  a  Federal  agency,  in 
response  to  its  request,  the  present 
address  of  a  former  employee  and  any 
other  information  the  agency  needs  to 
contact  the  former  employee  concerning 
a  possible  threat  to  his  or  her  health  or 
safety. 

bb.  To  disclose  to  an  allottee,  as 
defined  in  5  CFR  831.1501,  the  name, 
address,  and  the  amoiut  withheld  from 
an  annuitant's  benefits,  pursuant  to  5 
CFR  831.1501  et  seq.  as  an  allotment  to 
that  allottee  to  implement  the  program 
of  voluntary  allotments  authorized  by  5 
U.S.C.  8345(h)  or  8465. 

cc.  To  disclose  to  a  State  agency 
responsible  for  the  collection  of  State 
income  taxes  the  information  required 
by  an  Agreement  to  Implement  State 
Income  Tax  Withholdings  from  Qvil 
Service  Aiuiuities  entered  pursuant  to 
section  1705  of  Pub.  L.  9735  or  5  U.S.C. 
8469  to  implement  the  program  of 
voluntary  State  income  tax  withholding 
required  by  5  U.S.C.  8345(k)  or  8469. 

dd.  To  disclose  to  the  Social  Security 
Administration  the  Social  Security 
Numbers  of  civil  service  annuitants  to 
determine  (1)  their  vital  status  as  shown 
in  the  Social  Security  Master  Records; 

(2)  whether  recipients  of  the  minimum 
annuity  are  receiving  at  least  the  Special 
Primary  Insurance  Amount  benefit  from 
the  Social  Secxmty  Administration;  and 

(3)  whether  civil  service  retirees  with 
post-1956  military  service  credit  are 
receiving  benefits  from  the  Social 
Security  Administration. 
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ee.  To  disclose  to  a  requesting  agency, 
organization,  or  individual,  the  borne 
address  and  other  relevant  information 
on  those  individuals  who,  it  is 
reasonably  believed,  might  have 
contracted  an  ilbess.  been  exposed  to. 
or  suffered  from,  a  health  hazard  while 
employed  in  the  Federal  work  force  to 
protect  the  health  and  safety  of  the 
affected  employees. 

ff.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File; 
including  the  name.  Social  Security 
Number,  date  of  birth,  sex,  OPMs  claim 
number,  health  benefit  enrollment  code, 
retirement  date,  retirement  code  (type  of 
retirement),  annuity  rate,  pay  status  of 
case,  correspondence  address,  and  ZIP 
code,  of  all  Federal  retirees  to  agencies 
to  help  eliminate  fraud  and  abuse  in  the 
benefit  programs  administered  by 
agencies  within  the  Federal  Government 
and  to  collect  debts  and  overpayments 
owed  to  the  Federal  Government. 

gg.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File, 
including  the  name.  Social  Security 
Number,  date  of  birth,  sex.  OPM's  claim 
number,  health  benefit  enrollment  code, 
retirement  date,  retirement  code  (type  of 
retirement),  annuity  rate,  pay  status  of 
case,  correspondence  address,  and  ZIP 
code,  of  all  Federal  retirees  and  their 
survivors  to  requesting  States  to  help 
eliminate  fraud  and  abuse  in  the  benefit 
programs  administered  by  the  States 
(and  those  States  to  local  governments) 
and  to  collect  debts  and  overpayments 
owed  to  those  governments  and  their 
components. 

hh.  To  disclose  to  a  Federal  agency, 
a  person  or  an  organization  contracting 
with  a  Federal  agency  fw  rendering 
collection  services  within  the  purview 
of  section  13  of  the  Debt  Collection  Act 
of  1982,  in  response  to  a  written  request 
from  the  head  of  the  aaency  or  his  or  her 
designee,  or  from  the  debt  collection 
contractor,  the  following  data 
concerning  an  individual  owing  a  debt 
to  the  Federal  Government:  (1)  The 
debtor's  name,  address.  Social  Security 
Number,  and  other  information 
necessary  to  establish  the  identity  of  the 
individual;  (2)  the  amount,  status,  and 
history  of  the  claim;  and  (3)  the  agency 
or  program  under  which  the  claim 
arose. 

ii.  To  disclose  information  contained 
in  the  Retirement  Annuity  Master  File, 
upon  written  request,  to  state  tax 
administration  agencies,  for  the  express 
purpose  of  ensuring  compliance  with 
state  tax  obligations  by  persons 
receiving  benefits  under  the  Qvil 
Retirement  System  or  the  Federal 
Employees  Retirement  System,  and  to 
prevent  fraud  and  abuse,  but  only  the 
following  dau  elements:  Name. 


correspondence  address,  date  of  birth, 
sex.  Social  Seciirity  Account  Number, 
annuity  rate,  commencing  date  of 
benefits,  and  retirement  code  (type  of 
retirement). 

jj.  To  disclose  information  to  a  State 
court  or  administrative  agency  in 
connection  with  a  garnishment, 
attachment,  or  similar  proceeding  to 
enforce  an  alimony  or  child  support 
obligation. 

kk.  To  disclose  to  a  former  spouse 
when  necessary  to  explain  how  that 
former  spouse's  benefit  under  5  U  S  C 
8341(h),  8345(j).  8445.  or  8467  was 
computed. 

11.  To  disclose  to  a  Federal  or  State 
agency  (or  iu  agent)  when  necessary  to 
locate  individuals  who  are  owed  money 
or  property  either  by  a  Federal  agency. 
state  or  local  agency,  or  by  a  financial 
institution  or  similar  institution. 

mm.  To  disclose  to  a  health  plan 
participating  in  the  Federal  Employees 
Health  Benefits  Program  (FEHBP)  and  to 
an  FEHBP  enrollee  or  covered  family 
member  or  an  enrollee  or  covered  family 
member's  authorized  representative,  in 
connection  with  the  review  of  a 
disputed  claim  for  h«alth  benefits,  from 
information  maintained  within  this 
system  of  records,  the  decision  of  OPM 
regarding  the  disputed  claim  review. 

mi.  To  disclose  to  a  State  or  local 
government,  or  private  individual  or 
association  engaged  in  volunteer  work, 
identifying  and  address  information  and 
other  pertinent  facta,  for  the  purpose  of 
developing  an  application  as 
representative  payee  for  an  annuitant  or 
survivor  annuitant  who  is  mentally 
incompetent  or  under  other  legal 
disability. 

oo.  To  disclose  on  request  to  a  spouse 
or  dependent  child  (or  court-appointed 
guardian  thereof)  of  a  GSR  or  FER 
system  annuitant  or  an  annuitant  of  any 
other  Federal  retirement  system 
'enrolled  in  the  Federal  Employees 
Health  Benefits  Program  whether  the 
annuitant  has  changed  from  a  self-and- 
family  to  a  self-only  health  benefits 
enrollment. 

OiSCtOSURES  TO  CONSUMER  HEPOfWNQ 
AGENCIES: 

Disdosures  pursuant  to  5  US  C. 

552a(b)(12) 

Disclosures  may  be  made  from  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a{f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C 
3701(a)(3)). 


f^tUOES  AND  MUCnCCS  or  STOtSNO, 

nETmEvmo,  safeouamnnq.  rctaimno  and 

WS*»OS(NO  or  NECOROt  INTHC  SVtTCtt: 
STORAGE: 

These  records  are  maintained  on 
magnetic  tapes,  disks,  microfiche,  and 
in  folders. 

RETRIEVAaiLfrr: 

These  records  are  retrieved  by  the 
name.  Social  Security  Number,  date  of 
birth,  and/or  claim  number  of  the 
individual  to  whom  they  pertain. 

SAFEGUARDS: 

Records  are  kept  in  lockable  metal  file 
cabinets  or  in  a  secured  facility  with 
access  limited  to  those  whose  official 
duties  require  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure. 

RETENTKM  ANO  DISPOSAL: 

All  records  on  a  claim  for  retirement, 
life  insurance,  health  benefits,  and  tax 
withholdings  are  maintained 
permanently.  Medical  suitability 
records  are  maintained  fbr  18  months. 
RequesU  for  review  of  health  benefits 
claims  are  maintained  up  to  3  years. 
Disposal  of  manual  records  is  by 
shredding  or  burning;  magnetic  tapes 
and  discs  are  erased. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Associate  Director  for  Retirement  and 
Insurance,  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Washington.  DC  20415. 

'*0™TCATK)N  PROCEDURE: 

Individuals  wishing  to  inquire  if  this 
system  contains  information  about  them 
should  contact  the  system  manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  Service. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  their  records  in  this  system  should 
contact  the  system  manager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  service. 

e.  Annuity,  service  credit,  or 
voluntary  contributions  account 
number,  if  assigned. 


19174 


Federal  RegUter  /  Vol  58.  No.  68  /  Monday.  April  12,  1993  /  Notices 


Individuals  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  on  verification  of  identity 
and  access  to  records  (5  CFR  part  207). 

CONTEtTMO  WCOM)  MOCCOUnt: 

Individuals  wishing  to  request 
amendment  of  their  records  in  this 
system  should  contact  the  system 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name,  including  all  former  names. 

b.  Date  of  birth. 

c.  Social  Security  Number. 

d.  Name  and  address  of  office  in 
which  currently  and/or  formerly 
employed  in  the  Federal  service. 

e.  Annuity,  service  credit,  or 
volimtary  contributions  accoiuit 
number,  if  assigned. 

Individuals  requesting  amendment  of 
their  records  must  also  follow  OPM's 
Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CFR  part  297). 

RECONo  souNCC  CA-reoomES: 

The  information  in  this  system  is 
obtained  from: 

a.  The  individual  to  whom  the 
information  pertains. 

b.  Agency  pay,  leave,  and  allowance 
records, 

c  National  Persoimel  Records  Center. 

d.  Federal  civilian  retirement  systems 
other  than  the  CSR/FER  systems. 

e.  Military  retired  pay  system  records. 

f.  Office  of  Workers'  Compensation 
Benefits  Program. 

g.  Veterans  Administration  Pension 
Benefits  Program. 

h.  Social  Sec\irity  Old  Age,  Survivor, 
and  Disability  Insurance  and  Medicare 
Programs. 

i.  Health  insurance  carriers  and  plans 
participating  :n  the  Federal  Employee 
Health  Benefits  Programs. 

j.  The  Office  of  Federal  Employees 
Group  Life  Insurance. 

k.  Official  Personnel  Folders. 

1.  The  individual's  co-workers  and 
supervisors. 

m.  Physicians  who  have  examined  or 
treated  the  individuaL 

n.  Former  spouse  of  the  individual. 

o.  State  courts  or  support  enforcement 
agencies. 

OPM/CENTRAL-a 

tVSTHINAHl: 

Complaints  and  Inquiries  Records. 

SYSTEM  uxahon: 

Agency  Compliance  and  Evaluation, 
Personnel  Syatoma  and  Oversight 
Croup,  Office  of  Persons*!  Management, 
1900  E  Street  NW..  Washinston.  DC 
20415.  aad  OPM  regional  offices. 


CATEOOraCS  Of  MMVIDUAU  COVEMEO  BY  THE 

ststim: 

a.  Current  and  former  Federal 
employees  who  have  filed  complaints  or 
submitted  an  inquiry  about  conditions 
in  the  agency  or  agency  personnel 
actions  affecting  the  individual,  e.g.. 
allegations  or  improper  promotion 
actions,  reduction-in-force  procedures, 
or  Fair  Labor  Standards  Act  (FLSA) 
procedures. 

b.  Persons  who  are  not  ciirrent  or 
former  Federal  employees  who  have 
complained  or  inquired  about  an  agency 
decision  or  action  related  to  the  general 
area  of  personnel  management. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

This  system  of  records  contains 
information  or  documents  relating  to  the 
processing  and  adjudication  of  a 
complaint  made  to  OPM  under  its 
regulations.  The  records  may  include 
information  and  documents  regarding 
the  actual  personnel  action  of  the 
agency  in  question  and  the  decision  or 
determination  rendered  by  an  agency 
regarding  the  issue  raised. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM 
mCLUOCS  THE  FOUXmiNQ  WHH  ANY  REVISIONS 
AND  amendments: 

5  U.S.Q  1302  and  3502;  Executive 
Orders  9830. 10577,  and  11491;  and 
Pub.  L.  93-259. 

PURPOSE: 

The  principal  purpose  for  which  these 
records  are  established  is  to  retain  a 
record  of  correspondence  with  an 
individual,  over  a  complaint  or  inquiry, 
as  a  reference  should  that  individual 
again  contact  OPM. 

Rourme  uses  of  records  maintained  in  the 
system,  mcludmo  categories  of  users  and 

THE  purposes  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 

TIation. 
To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  Na  A-19. 

c.  To  disclose  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
£rom  the  congressiooal  office  made  at 
the  reqtiest  of  that  individuaL 

■d.  To  disclose  infonnatloo  to  any 
source  from  which  additional 


information  is  requested  in  the  course  of 
adjudicating  an  appeal  or  complaint,  to 
the  extent  necessary  to  identify  the 
individual,  inform  the  source  of  the 
purpose(s)  of  the  request,  and  to  identify 
the  type  of  information  requested. 

e.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

f  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

g.  To  disclose  information  to  the 
E>epartment  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM.  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

POUOES  AND  PRACTKES  OF  STORINO, 
RETRIEVING,  SAFEGUARDING,  RETAIMNG  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  an 
automated  system  and  in  file  foldera. 

RETRIEVAMUTY: 

These  records  are  retrieved  by  the 
names  of  the  individuab  on  whom  they 
are  maintained. 

SAFEGUARDS: 

The  records  are  located  in  lockable 
metal  filing  cabinets  or  in  a  secured 
room,  with  access  limited  to  those 
persons  whose  official  duties  require 
such  access. 

RETENTION  AND  disposal: 

a.  Records  related  to  most  complaints 
or  inquiries  about  conditions  at  an 
agency,  or  an  agency's  personnel  actione 
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affecting  an  individual,  are  maintained 
until  the  second  calendar  year  following 
closing  action  on  the  complaint. 

b.  Records  related  to  Fair  Labor 
Standard  Act  complaints  are  maintained 
indefinitely. 

c.  All  records  are  destroyed  by 
shredding  or  burning. 

SYSTf  U  MANAQCn  AND  A0OM88: 

Assistant  Director  for  Agency 
Compliance  and  Evaluation,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415,  or  the 
appropriate  .Regional  Director  where  the 
complaint  or  inquiry  was  filed. 

NOnnCATJON  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager,  with  the  following 
exception: 

Individuals  who  have  filed  or 
answered  complaints  or  inquiries  with 
an  0PM  regional  office  should  contact 
the  regional  office.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  If  appropriate,  the  agency  in  which 
employed  when  the  complaint  or 
inquiry  was  filed  and  the  approximate 
date. 

c.  Kind  of  response  received. 

RECORD  ACCESS  PROCEDURE: 

Individuals  who  have  filed  a 
complaint  or  inquiry  about  an  agency 
personnel  action  or  about  conditions 
existing  in  an  agency  will  receive  a 
response  and,  if  necessary,  be  provided 
access  to  any  other  pertinent  record. 
After  a  response  to  a  complaint  or 
inquiry  has  been  received,  an  individual 
may  request  access  to  the  official  copy 
of  the  correspondence  record  by  writing 
the  system  manager  or  0PM  regional 
office  indicated  in  the  Notification 
Procedure  section.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  If  appropriate,  the  agency  in  which 
employed  when  complaint  or  inquiry 
was  filed  and  the  approximate  date. 

c.  Kind  of  response  received. 
Individuals  requesting  access  must 

also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 


correspondence  file  records  will  be 
limited  in  scope.  Review  of  amendment 
requests  of  these  records  will  be 
restricted  to  determining  if  the  record 
accurately  documents  the  nature  of  the 
complaint  or  inquiry,  the  identity  of  the 
individual,  and  the  response  furnished. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  If  appropriate,  the  agency  in  which 
employed  when  the  complaint  or 
inquiry  was  filed  and  the  approximate 
date. 

c.  Kind  of  response  received. 
Individuals  requesting  amendment  of 

their  records  must  also  follow  OPM's 
Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  ft-om: 

a.  Individuals  to  whom  the  record 
pertains. 

b.  Agency  andyor  OPM  offices. 

c.  Official  docimients  relating  to  the 
complaint  or  inquiry. 

d.  Related  correspondence  from 
organizations  or  individuals. 


opma:entral-3 

[Reserved] 

OPM/CENTRAL-4 
SYSTEM  NAME: 

Inspector  General  Investigations  Case 
Files. 

SYSTEM  LOCATION: 

Office  of  the  hispector  General,  Office 
of  Personnel  Management,  1900  E  Street 
NW.,  Washington,  DC  20415. 

CATEGORIES  Of  INDtViOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  OPM  employees, 
certain  current  and  former  employees  of 
other  Federal  agencies,  annuitants,  and 
contractors  with  OPM. 


COKTESHNO  RECORD  Pfl9CEDURE: 

Review  of  requests  from  individual's 
seeking  amendment  of  their 


CATEGORIES  Of  RECORDS  IN  THE  SYSTIM: 

Case  files  contain  individual 
identifiers  such  as  name,  date  of  birth. 
Social  Security  Number,  employee 
number,  civil  service  retirement  case 
file  number,  and  related  personal 
information.  Case  files  are  created 
pertaining  to  matters  including  the 
following:  (1)  Fraud  against  the 
Government;  (2)  Theft  of  Government 
property;  (3)  Misuse  of  Government 
property;  (4)  Improper  personal 
conduct;  (5)  Irrt^larities  in  awarding 
contracts;  (6)  Improper  personnel 
practices;  and  t7)  Initiatives  arising  from 
the  President's  Council  on  Inteyity  and 
Efficiency. 


AUTHORTTY  FOR  MAIMTENANCf  Of  THE  SYSTEM 
INCLUD€S  -mi  FOLLOWINO  WVTN  ANY  RCVIStONS 
AND  AMENDMENTS: 

5  use.  301  and  Pub.  L.  100-504. 
PURPOSE: 

Information  in  case  files  serves  to 
document  the  outcome  of  investigations, 
reporting  the  results  of  investigations  to 
other  OPM  components  or  agencies  for 
their  use  in  evaluating  their  programs 
and  imposition  of  any  dvil  or 
administrative  sanctions,  and,  if 
appropriate,  reporting  the  results  of  the 
investigations  to  other  agencies  for  any 
action  deemed  appropriate,  and  for 
retaining  sufficient  information  to  ftilfiU 
the  reporting  requirements  of  Pub.  L. 
95-452.  section  5. 

ROUTINE  USES  Of  RECORDS  MAWfTAMED  IN  THE 
SYSTEM.  INCLUWHO  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  in  disclosing 
information — 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government  having  an  interest 
in  the  individual  for  employment 
purposes,  including  a  security  clearance 
or  access  determination,  and  the  need  to 
evaluate  qualifications,  suitability,  and 
loyalty  to  the  United  States 
Government. 

b.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
judicial  branches  of  the  Federal 
Government  when  such  agency,  office, 
or  estabhshment  conducts  an 
investigation  of  the  individual  for 
granting  a  security  clearance,  or  for 
making  a  deterinination  of 
qualifications,  suitability,  or  loyalty  to 
the  United  States  Government,  or  access 
to  classified  information  or  restricted 
areas. 

c.  To  any  source  from  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

d.  To  the  appropriate  Federal,  State, 
or  local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order  when  OPM  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  oi*  criminal  law  or 
regulation. 

e.  To  provide  information  to  a     ■ 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  Inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 
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f.  To  disclose  infonnation  to  another 
Federal  agency,  to  a  court  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may 
disclose  if  a  subpoena  has  been  signed 
by  a  judge. 

g.  To  provide  information  to  the 
DepartnMnt  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  ofBdal  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity,  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee,  or 

(4)  The  United  States,  where  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components; 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation, 
provided,  however,  that  the  disclosure 
is  compatible  with  the  purposes  for 
which  the  records  were  collected. 

h.  To  the  National  .\rchives  and 
Records  Administration  for  records 
management  inspections. 

i.  To  the  Office  of  Management  and 
Budget  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
connection  with  private  relief 
legislation  as  set  forth  in  OMB  Circular 
No.  A-19. 

j.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  ihe  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OFM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions;  e.g., 
as  promulgated  in  5  U.S.C.  1205  and 
1 206,  or  as  may  be  authorized  by  bw. 

k.  To  disclose  information  to  tke 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discriminatory 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  programs,  or  other 
functions  vested  in  the  Commission. 

1.  To  disclose  infonnation  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 


allegations  of  un&ir  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

POUOES  AND  PfUCnCES  OF  STOWNG, 
RrnUEVING,  SAFEQUAMXNG,  RETAININQ  AND 
OBPOSINO  OF  KECOROS  IN  TME  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
on  index  cards,  on  microfilm,  or  disks. 

RETRiEVABMJrr: 

Records  are  retrieved  by  the  name, 
date  of  birth.  Social  Security  Number, 
employee  number,  case  file  number,  or 
other  unique  identifying  number,  or  by 
a  combination  of  such  identifiers. 

SAFEGUARDS: 

Records  are  maintained  in  file 
cabinets  secured  by  combination  locks, 
secured  microfilm  storage  cabinets,  and 
in  computers  with  access  limited  to 
only  certain  employees  through  the  use 
of  individual  identifiers  and  passwords. 

RETENnON  AND  DISPOSAL: 

Case  files  are  retained  while  the 
person  is  under  investigation  and  for  10 
years  after  final  disposition  of  the  case 
or  any  litigation  of  the  matter  is 
completed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Inspector  General,  Office  of  Personnel 
Management,  1900  E  Street  N\V., 
Washington,  DC  20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  learn  whether 
this  system  contains  information  about 
them  should  contact  the  system 
manager.  So  that  the  record  can  be 
located  and  identified,  the  requester 
must  furnish  the  following  information: 

a.  Full  name. 

b.  Date  of  birth  and  Social  Security 
Number. 

c.  Signature. 

d.  Any  additional  information  (e.g., 
type  of  investigation  conducted, 
employee  number  or  annuitant  CSR 
number)  that  the  requester  beheves 
might  be  helpful. 

RECORD  ACCESS  PROCEDURE: 

Specific  records  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(c)(3)  and  (d) 
regarding  access  to  records.  The  section 
of  this  notice  titled  Systems  Exempted 
from  Certain  Provisions  of  the  Act 
indicates  the  kinds  of  records  exempted. 
Individuals  wishing  to  request  access  to 
any  records  pertaining  to  them  should 
contact  the  system  manager.  Requesters 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 


b.  Date  of  birth  and  Social  Security 
Number. 

c.  Signature. 

d.  Any  additional  information  (e.g., 
type  of  investigation  conducted, 
employee  number  or  annuitant  CSR 
number)  that  the  requester  believes  may 
be  helpful. 

Individuals  requesting  access  must 
also  comply  with  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTING  RECORD  PROCEDURE: 

Specific  records  in  this  sj^tem  have 
been  exempted  frtjm  the  Privacy  Act 
provisions  at  5  U.S.C  552a(d]  regarding 
amendment  of  records.  The  section  of 
this  notice  titled  Systems  Exempted 
from  Certain  Provisions  of  the  Act 
indicates  the  kinds  of  records  exempted. 
Individuals  seeking  to  amend  their 
records  should  contact  the  system 
manager.  Requesters  must  furnish  the 
following  infonnation  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth  and  Social  Security 
Number. 

c.  Signature. 

d.  Any  additional  information  (e.g., 
type  of  investigation  conducted,  or 
employee  number  or  annuitant  CSR 
number)  that  the  requester  believes  may 
be  helpful. 

Individuals  requesting  amendment 
must  also  comply  with  OPM's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from; 

a.  The  individual  who  is  the  subject 
of  the  case  file. 

b.  The  individual's  supervisor  and  co- 
workers. 

c.  Other  Federal  and  non-Federal 
sources  who  have  information  relevant 
to  the  case. 

d.  Official  records  of  OPM  or  another 
Federal  agency. 

e.  Non-Government  record  sources. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

OPM  has  claimed  exemptions  fix}m 
the  access  (including  access  to  an 
accounting  of  disclosure)  and 
amendment  provisions  of  the  Privacy 
Act  (5  U.S.C.  552afcM3)  and  (d))  for 
several  of  its  other  systems  of  records 
under  5  U.S.C.  552a(k)(l),  (2),  (3),  (4). 
(5),  (6),  and  (7).  During  the  course  of 
developing  a  case  file  covered  under 
this  system,  copies  of  the  exempt 
records  from  these  other  systems  may 


become  part  of  the  file.  To  the  extent 
that  this  occurs,  OPM  has  claimed  the 
same  exemptions  for  these  copies  as 
they  have  for  the  original  documents. 
Additionally,  information  within  the 
scope  of  these  exemptions  may  be 
developed  by  the  Inspector  General's 
staff  during  an  investigation.  These 
same  exemptions  are  claimed  for  this 
developed  information  when  the 
information  is — 

a.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  an  investigation 
which  pertains  to  national  defense  and 

■  foreign  policy.  5  U.S.C.  552a(k](l) 
peimits  an  agency  to  exempt  such 
material  from  certain  provisions  of  the 
Act. 

b.  Investigatory  material  compiled  for 
law  enforcement  purposes  in 
connection  with  the  administration  of 
the  merit  system. 

5  U.S.C.  552a(k)(2]  permits  an  agency 
to  exempt  such  material  from  certain 
provisions  of  the  Act. 

c.  Investigatory  material  maintained 
in  connection  with  providing  protective 
services  to  the  President  of  the  United 
States  or  other  individuals  pursuant  to 
section  3056  of  title  18.  5  U.S.C. 
552a(k)(3)  permits  an  agency  to  exempt 
such  material  from  certain  provisions  of 
the  Act. 

d.  Investigatory  material  that  is 
required  by  statute  to  be  maintained  and 
used  solely  as  a  statistical  record.  5 
U.S.C.  552a(k)(4)  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act. 

e.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civil  service  employment.  5 
U.S.C.  552a(k)(5)  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act.  Materials  may  be 
exempted  to  the  extent  that  release  of 
the  material  to  the  individual  whom  the 
information  is  about  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  September  27, 1975,  furnished 
information  to  the  Government  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

f.  Testing  and  examination  materials, 
compiled  during  the  course  of  a 
personnel  investigation,  that  are  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service.  5 
U.S.C.  552a(k)(6)  permits  an  agency  to 
exempt  all  such  testing  or  examination 
material  and  information  itom  certain 
provisions  of  the  Act,  when  disclosure 
of  the  material  would  compromise  the 
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objectivity  or  fairness  of  the  testing  or 
examination  process. 

g.  Evaluation  materials,  compiled 
during  the  course  of  a  personnel 
investigation,  that  are  used  solely  to 
determine  potential  for  promotion  in  the 
armed  services.  5  U.S.C.  5528{k)(7) 
permits  an  agency  to  exempt  such 
evaluation  material  to  the  extent  that  the 
disclosure  of  the  data  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  September  27, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

OPM/CENTRAL-S 

SYSTEM  NAME: 

Intergovernmental  Personnel  Act 
Assignment  Records. 

SVSTEM  LOCATION: 

Human  Resources  Development 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NVV.,  Washington.  DC 
20415.  Courtesy  copies  of  mobility 
assignment  agreements  may  be  sent  to 
OPM  regional  offices  for  information 
purposes. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

a.  Current  and  former  Federal 
employees  who  have  completed  or  are 
presently  on  an  assignment  in  a  State  or 
local  government  agency,  an 
educational  institution,  or  in  Indian 
tribal  government,  or  other 
organizations  under  the  provisions  of 
the  Intergovernmental  Personnel  Act 
(IPA). 

b.  Current  or  former  State  or  local 
government  or  educational  institution 
employees,  employees  of  Indian  tribal 
governments,  or  other  organizations 
who  have  completed  or  are  presently  on 
an  assignment  in  a  Federal  agency 
under  the  provisions  of  the 
Intergovernmental  Personnel  Act  (IPA). 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  are  comprised  of  a  copy 
of  the  individual's  IPA  assignment 
agreement  between  a  Federal  agency 
and  a  State  or  local  government, 
educational  institution,  Indian  tribal 
government,  or  other  organization; 
biographical  and  background 
information  about  the  assignees;  and 
records  of  interviews  with  assignees 
which  may  be  conducted  after  the  IPA 
assignment  has  been  completed. 


AUTMOHnV  FOR  MAINTENANCE  OT  TMi  SYSTEM 
INCLUDCS  THE  FOLLOWING  WTtH  ANY  REVISIONS 
AND  AMENDMENTS: 

The  Intergovernmental  Personnel  Act 
of  1970  (84  Stat.  1909).  5  U.S.C.  337- 
3376.  and  E.O.  11589. 

PURPOSE: 

These  records  are  maintained  to 
document  and  track  mobility 
assignments  (including  extensions, 
modifications,  and  terminations  thereof) 
made  under  the  Intergovernmental 
Personnel  Act.  Internally,  OPM  may  use 
these  records  to  locate  individuals  for 
personnel  research. 

ROUTINE  USES  OF  RECORDS  MAMTAiNEO  IN  THE 
SYSTEM,  INCLUOINO  CATEGOWES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civiLor  criminal  law  or 
regulation. 

b.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
requests,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitabiHty 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a  grant, 
or  other  benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

c.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  that  congressional  office  made  at 
the  request  of  that  individual. 

d.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

e.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

f.  By  OPM  to  locate  individuals  for 
personnel  research  or  survey  response 
and  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  function  for 
which  the  records  are  collected  and 
maintained,  or  for  related  work  force 
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studies.  While  published  statistics  and 
studies  do  not  contain  individual 

identiHers,  in  some  instances  the 
selection  of  elements  of  data  included  in 
the  study  may  be  structured  in  such  a 
way  as  to  make  the  data  individually 
identifiable  by  inference. 

g.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose(s]  of 
the  request,  and  to  identify  the  typ)e  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  an 
OPM  decision  regarding  possible 
termination  of  an  assignment. 

POUCtES  AND  PPJkCnCES  OF  STOfVNG, 
RrmtEVINO,  SAFEQUARtMNQ,  RETAiNINQ  ANO 
OtSPOSiMO  OF  RECODOS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  cards,  in 
file  folders,  and  on  magnetic  tape  and 
floppy  disks. 

RETWEVABIUTY: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  they  are 
maintained. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  with  access  limited  to  authorized 
personnel  whose  duties  require  access. 
Confidential  pa.'iswords  are  required  for 
access  to  automated  re<:ords. 

RETENnON  ANO  OtSPOSAl.: 

Records  are  retained  for  5  years  from 
the  signing  of  the  agreement.  Manual 
records  are  destroyed  by  shredding. 
Tapes  and  diskettes  are  erased. 

SYSTEM  MANAGER  ANO  ADDRESS: 

Director,  Human  Resources 
Development  Group.  OfHce  of  Personnel 
Management.  1900  E  Street  NW.. 
Washington.  DC  20415. 

NOTIFICATXM  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager.  Lidividuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Federal  agency  involved  in  the 
assignment. 

c.  Non-Federal  organization  involved 
in  the  assignment. 

d.  Date  of  each  assignment. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  rscords  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 


their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Federal  agency  involved  in  the 
assignment. 

c.  Non-Federal  organization  involved 
in  the  assignment 

d.  Date  of  each  assignment. 

An  individual  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  seeking  to  amend  their 
records  should  contact  the  system 
manager.  Requesters  must  furnish  the 
following*information  for  their  records 
to  be  located  and  identiRed: 

a.  Full  name. 

b.  Federal  agency  involved  in  the 
assignment. 

c.  Non-Federal  organization  involved 
in  the  assignment. 

d.  Date  of  each  assignment. 
Individuals  requesting  amendment  of 

their  records  must  also  follow  OPM's 
Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  these  records  is 
obtained  from: 

a.  The  individual  subject  of  the 
records. 

b.  Officials  in  the  agencies, 
educational  institutions.  Indian  tribal 
governments  or  other  organizations 
where  the  individual  is  employed  and 
where  the  individual  is  serving  on  the 
IPA  assignment. 

c  Agency  personnel  files  and  records. 

OPlyVCENTRAL-6 

SYSTEM  NAME: 

Administrative  Law  Judge 
Application  Records. 

SYSTEM  LOCATION: 

Assistant  Director.  Office  of 
Administrative  Law  Judges.  Career 
Entry  Croup.  Office  of  Personnel 
Management,  1900  E  Street  NW.. 
Washington,  DC  20415. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  applied  fur 
Administrative  Law  Judge  positions  in 
the  Federal  service  or  who  are 
employees  or  former  employees  in 
Administrative  Lav/  Judge  positions  in 
the  Federal  service. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information  on 
the  education  and  training,  employment 


history  and  earnings,  appraisals  of  past 
performance,  convictions  for  offenses 
against  the  law,  results  of  written  tests, 
appraisals  of  potential,  rating  and 
ranking  determinations  and  appeals  of 
such  determinations,  honors,  awards,  or 
fellowships,  and  other  background  and 
biographical  data  on  persons  who  are  or 
were  applicants  for  Administrative  Law 
Judge  positions  in  the  Federal  service. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  FOLLOWING  WfTN  ANY  REVISIONS 
ANO  AMENDMENTS: 

5  U.S.C.  1305,  3105,  and  3344. 
PURPOSE: 

These  records  serve  as  a  basis  for 
rating  and  ranking  applicants  for 
Administrative  Law  Judge  positions  in 
the  Federal  service,  documenting  the 
rating  and  ranking  assigned,  processing 
an  appeal  of  a  rating  or  ranking 
determination,  and  referring  the  ranked 
candidates  to  Federal  agencies  for 
employment  consideration.  OPM  may 
use  these  records  to  locate  individuals 
for  personnel  research. 

ROLniNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  refer  applicants  to  Federal 
agencies  for  employment  consideration 
for  Administrative  Law  Judge  positions. 

b.  To  refer  current  and  former 
Administrative  Law  Judges  to  Federal 
agencies  for  consideration  for  detail, 
transfer,  reassignment,  rein.statement.  or 
reemployment,  as  applicable. 

c.  To  disclose  pertinent  information  to 
the  appropriate  Federal.  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
when  OPM  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

d.  To  disclose  information  to  any 
source  (e.g.,  references,  employers, 
educational  institutions  or  applicant/ 
appellant  review  panel  members)  from 
which  additional  information  is 
requested  (to  the  extent  necessary  to 
identify  the  individual,  inform  the 
source  of  the  purpose(s)  of  the  request, 
and  to  identify  the  type  of  information 
requested),  when  necessary  to  obtain 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  security  or  suitability  investigation  of 
an  individual,  the  classifying  of  jobs,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  or  other  benefit. 
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e.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  request,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  clearance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
individual,  the  classifying  of  jobs,  the 
letting  of  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

f.  To  provide  Information  to  a 
f.ongressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

g.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  In  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

h.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

i.  By  OFM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  to  support  the 
^anction  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some 
instances,  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  malce  the 
data  individually  identifiable  by 
inference. 

j.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM.  or  any  component  thereof: 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  Ukely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 


compatible  with  the  purpose  for  which 
records  were  collected. 

k.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g.. 
as  prescribed  in  5  U.S.C  1205  and  1206. 
or  as  may  be  authorized  by  law. 

1.  To  disclose  information  to  the  Equal 
Employment  Opportimity  Commission 
when  requested  in  connection  with 
investigations  of  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with 
the  Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission,  and  to 
otherwise  ensure  compliance  with  the 
provisions  of  U.S.C.  7201. 

m.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  In 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

POUCIES  AND  PRACTICES  Of  STO««NG, 
RETRIEVINQ,  SAFEQUAROiNG.  RETAININQ  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEII: 

STORAGE: 

Records  are  maintained  on  computer 
disks,  cards,  lists,  forms,  and  in  file 
folders. 

RETRIEVABiUTY: 

Records  are  retrieved  by  the  name  and 
Social  Security  Number  of  the 
individual  to  whom  they  pertain. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area  and  are  available  only  to  authorized 
personnel  whose  duties  require  access. 

RETENnON  AND  DtSPOSAL: 

Records  are  maintained  for  7  years. 
Expired  records  are  shredded  or  burned. 

SYSTEM  MANAGER  AND  ADDRESS: 

Assistant  Director.  Office  of 
Administrative  Law  Judges,  Career 
Entry  Group,  OfRce  of  Personnel 
Management.  1900  E  Street  N\V., 
Washington.  DC  20415. 

NOTIRCATKM  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
information  about  them  should  contact 
the  system  manager  indicated, 
hidividuals  must  furnish  the  following 


information  for  their  records  to  be 
located  and  identified. 

a.  Full  name  and  date  of  birth. 

b.  Social  security  number. 

RECORD  ACCESS  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
requirements  at  5  U.S.C  552a  (c)(3)  and 
(d).  regarding  access  to  records.  The 
section  of  this  notice  titled  Systems 
Exempted  fi-om  Certain  Provisions  of  the 
Act  indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  access.  Individuals  wishing 
to  request  access  to  non-exempt  records 
about  them  should  contact  the  system 
manager  indicated.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified. 

a.  Full  name  and  date  of  birth. 

b.  Social  Security  Number. 

c.  Date  of  application  for  examination. 
An  individual  requesting  access  must 

also  follow  OPM's  Privacy  Act 
regulations  on  verification  of  identity 
and  acce.ss  to  records  (5  CFR  part  297). 

CONTESTING  RECORD  PROCEOURC: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
requirements  regarding  amendment  of 
records  at  5  U.S.C.  552a{d).  The  section 
of  this  notice  titled  Systems  Exempted 
from  Certain  Provisions  of  the  Act 
indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  amendment.  Individuals 
wishing  to  request  amendment  of  non- 
exempt  records  should  contact  the 
system  manager  indicated.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified. 

a.  Full  name  and  date  of  birth. 

b.  Social  Security  Number. 

c.  Date  of  application  for  examination. 
An  individual  requesting  amendment 

must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
comes  from  the  individual  to  whom  it 
applies  or  is  derived  from  information 
he  or  she  supplied,  except  for 
information  on  vouchers  or  otherwise 
provided  that  is: 

a.  Supphed  by  references,  employers, 
or  educational  institutions  listed  by  the 
applicant;  or 

b.  Supplied  by  references,  employers, 
or  educational  institutions  listed  by  the 
appellant. 
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SVSTCIM  EXEMTTIO  mOM  CERTAIN  mOVMKMt 
OPT>«ACT: 

All  infonnation  in  these  records  that 
meets  the  criteria  stated  in  5  U.S.C 
552a(k)(5)  is  exempt  from  the 
reqxiirement  of  5  U.S.C  552a  (c)(3)  and 
(d)  concerning  accoiinting  of 
disclosures,  and  access  to  or 
amendment  of  records.  The  exemptions 
are  claimed  because  this  system 
contains  investigatory  material 
compiled  solely  for  the  purpose  of 
determining  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment  To  the  extent  that  the 
release  of  such  material  would  reveal 
the  identity  of  a  source  who  furnished 
infcHination  to  the  government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  Septembw  27, 1975,  furnished 
information  to  the  Government  under  an 
implied  promise  that  the  identity  of  the 
source  woiild  be  held  in  confidence. 

All  information  in  these  records  that 
meets  the  criteria  stated  in  5  U.S.C. 
552a(k)(6)  is  exempt  from  the 
requirement  of  5  U.S.C.  552a{d) 
concerning  access  to  or  amendment  of 
records.  This  exemption  is  claimed 
because  portions  of  this  system  relate  to 
testing  and  examining  materials  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service. 
Access  to  or  amendment  of  this 
information  by  the  data  subject  would 
compromise  the  objectivity  and  fairness 
of  the  testing  or  examining  process. 

OPM/CENTRAL-7 

SYSTEM  NAME: 

Litigation  and  Claims  Records. 

SECUWTY  CLASSmCATIOM: 

No  security  classification  is  assigned 
to  the  system  as  a  whole;  however, 
items  of  record  within  the  system  may 
bear  a  national  defense/foreign  policy 
classification  of  Confidential  or  Secret. 

SYSTEM  L0CATK)N: 

Office  of  the  General  Counsel,  Office 
of  Personnel  Management.  1900  E  Street 
N\V.,  Washington.  DC  20415. 

CATEOOWES  OF  MOVIMJALS  COVERED  BY  THE 
system: 

a.  Individuals  who  make  claims  under 
the  Military  Personnel  and  Civilian 
Employees  Claims  Act  of  1964,  as 
amended. 

b.  Individuals  who  file  civil  actions, 
administrative  claims  or  appeals,  or 
other  actions  against  or  concerning 
OPM.  its  officials,  and  employees. 

c  Individuals  who  are  parties  to 
actions  in  which  the  Government  is 
involved,  but  in  Mihich  OPM's  role  is 
advisory  to  another  agency. 


d.  Individuals  who  filed  dainu  %vith 
OPM  under  the  Federal  Tort  Claims  Act. 
as  amended. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  includes  the  following 
kinds  of  records:  Administrative 
appeals;  investigative  reports; 
retirement  records;  official  personnel 
records;  documentation  of  litigation 
including  complaints,  answers,  motions, 
briefs,  orders,  and  decisions;  claims  and 
supporting  documentation  submitted 
under  the  Federal  Tort  Claims  Act  and 
the  Military  Personnel  and  Civilian 
Employees  Claims  Act.  together  with 
correspondence  and  records  of 
settlement;  and  final  administrative  and 
judicial  determinations. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM 
mCLUOES  THE  FOLLOWMM  VlffTH  ANY  REVISIONS 
AND  AMENDMENTS: 

5  U.S.C.  301;  5  U.S.C.  1103;  5  U.S.C. 
1301-1308;  28  U.S.C.  522;  28  U.S.C. 
2672;  31  U.S.C.  3721;  and  Executive 
Order  10577. 

PURPOSE: 

These  records  are  maintained  to 
defend  OPM  against  lawsuits  and  to 
settle  administrative  claims  brought 
against  OPM. 

ROUHNE  USES  OF  RECORDS  UAiWTAlNEO  IN  THE 
SYSTEM,  INCLUOWKl  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information: 

a.  To  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation 
or  order,  where  OPM  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 

Tlation. 
To  any  source  where  necessary  to 
obtain  information  relevant  to  an  OPM 
decision  or  action  involved  in  one  of  the 
purposes  for  maintenance  of  the  system. 

c.  To  a  Federal  agency,  in  response  to 
its  request  in  connection  with  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  seciirity  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a 
contract,  or  the  issuance  of  a  Ucense, 
grant,  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

d.  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  that  individual. 

e.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 


litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

f.  To  the  National  Archives  and 
Records  Administration  for  records 
management  inspections. 

g.  By  OPM  in  me  production  of 
summary  descriptive  statistical  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individualljr  identifiable  by  inference. 

h.  To  the  insurance  earner  of  an 
employee,  or  a  claimant  against  OPM 
under  the  Federal  Tort  Claims  Act  or  the 
Military  Personnel  and  Civilian 
Employees  Claims  Act  in  order  to 
determine  the  proper  assignment  of  any 
liability. 

i.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  Uie  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

j.  To  officials  of  the  Merit  Systems 
Protection  Board  or  the  Office  of  the 
Special  Counsel,  when  requested  in 
connection  with  appeals,  special  studies 
of  the  civil  service  and  other  merit 
systems,  review  of  OPM  rules  and 
regulations,  investigations  of  alleged  or 
possible  prohibited  personnel  practices, 
and  such  other  functions,  e.g.,  as 
prescribed  in  5  U.S.C  1205  and  1206,  or 
as  may  be  authorized  by  law. 

k.  To  the  Equal  Employment 
Opportimity  Commission  when 
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requested  in  comiection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  envployment  programs, 
compliance  by  Federal  agencies  with 
the  Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission. 

1.  To  the  Federal  Labor  Relations 
Authority  or  its  General  Counsel  when 
requested  in  connection  with 
investigations  of  allegations  of  unfair 
labor  practices  or  matters  before  the 
Federal  Service  Impasses  Panel. 

POtXlES  AND  PfUCnCES  OF  VTOmtO, 
RETRlEViNa,  SAFEOUARCMMO,  RETAMiNO  AND 
WSP9S4NO  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders. 

RETRIEVASmrV: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  th-iy  are 
maintained,  by  case  name,  by  civil 
action  number,  or  other  case  number. 

SAFEGUARDS: 

Records  are  maintained  in  a  locked 
file  cabinet  with  limited  access  only  to 
authorited  personnel  whose  duties 
require  access. 

RETENTKM  AND  DtSi>OSAL: 

These  records  are  maintained  for  7 
years  after  the  final  disposition  or 
resolution  of  the  litigation  or  claim.  The 
records  are  destroyed  by  shredding  or 
burning  after  the  seven-year  retention 
period. 

SYSTEM  MANAOER  AND  AOOAESS: 

Office  of  the  General  Counsel.  Office 
of  Personnel  Management,  1900  E  Street 
NW..  Washington.  DC  20415. 

NOTIFICATHM  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains  a  record 
about  them  should  contact  the  system 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Description  of  type  of  record. 

d.  Court  action  number  if  applicable. 

RECORD  ACCESS  PROCCOURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a{c)(3)  and  (d). 
regarding  access  to  records.  The  section 
of  this  notice  titled  Systems  Exempted 
from  Certain  Provisions  of  the  Act, 
indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  access. 

Individuals  who  wish  to  obtain  access 
to  their  records  must  contact  the  system 


manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Description  of  type  of  record. 

d.  Court  action  number  if  applicable. 
Individuals  requesting  access  must 

also  comply  %vith  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

COWrESTINQ  RECORD  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C  5528(d).  regarding 
amendment  of  records.  The  section  of 
this  notice  titled  Systems  Exempted 
from  Certain  Provisions  of  the  Act. 
Indicate  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  amendment. 

Review  of  requests  from  individuals 
seeking  amendment  of  their  records 
which  have  previously  been  the  subject 
of  a  judicial  or  quasi-judicial  action  will 
be  limited  in  scope.  Review  of 
amendment  requests  of  these  records 
vrill  be  restricted  to  determining  if  the 
record  accurately  documents  the  action 
of  the  agency  or  administrative  body 
ruling  on  the  case,  and  will  not  include 
a  review  of  the  merits  of  the  action, 
determination,  or  finding. 

Individuals  wishing  to  request 
amendment  of  their  records  to  correct 
factual  errors  should  contact  the  system 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Full  name. 

b.  Date  of  birth. 

c.  Description  of  type  of  record. 

d.  Court  action  number  if  applicable. 
Individuals  requesting  amendment 

must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  on  whom  the  record 
is  maintained. 

b.  Agency  officials  and  records. 

c.  Records  of  administrative  and  court 
proceedings  including  statements  of 
witnesses  and  documents. 

d.  Law  enforcement  agencies. 

e.  Witnesses. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
or  THE  ACT: 

When  litigation  or  claim  cases  occur, 
information  from  other  systems  of 
records  may  be  incorporated  into  the 
case  file.  In  certain  instances,  the 


incorporated  information  may  be 
material  for  which  exemptions  have 
been  claimed  by  OPM  under  the  Privacy 
Act.  To  the  extent  that  such  exempt 
material  is  incorporated  into  a  litigation 
or  claim  file,  the  appropriate  exemption 
5  U.S.C  552a(k)  (1).  (2).  (3).  (4).  (5).  (6) 
or  (7)  shall  also  apply  to  the  material  as 
it  appears  in  this  system.  The 
exemptions  will  be  only  from  those 
provisions  of  the  Act  that  were  claimed 
for  the  systems  from  which  the  records 
originated. 

The  Office  of  the  General  Counsel, 
pursuant  to  5  U.S.C.  552«  (d)(5). 
reserves  the  right  to  refuse  access  to 
information  compiled  In  reasonable 
anticipation  of  civil  action  or 
proceeding. 

This  system  may  contain  the 
following  types  of  information: 

a.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  an  investigation 
which  pertains  to  national  defense  and 
foreign  policy.  5  U.S.C.  552a(k)(l) 
permits  an  agency  to  exempt  such 
material  from  certain  provisions  of  the 
Act. 

b.  Investigatory  material  compiled  for 
law  enforcement  purposes  in 
connection  with  the  administration  of 
the  merit  system.  5  U.S.C  552a(k)(2) 
permits  an  agency  to  exempt  such 
material  from  certain  provisions  of  the 
Act. 

c.  Investigatory  material  maintained 
in  connection  with  providing  protective 
services  to  the  President  of  the  United 
States  or  other  individuals  pursuant  to 
section  3056  of  title  18.  5  U.S.C 
552a(k)(3)  permits  an  agency  to  exempt 
such  material  ft^m  certain  provisions  of 
the  Act. 

d.  Investigatory  material  that  is 
required  by  statute  to  be  maintained  and 
used  solely  as  a  statistical  record.  5 
U.S.C  552a(k)(4)  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act. 

e.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  quaUfications 
for  Federal  civil  service  employment.  5 
U.S.C.  552a(k)(5)  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act.  Materials  may  be 
exempted  to  the  extent  that  release  of 
the  material  to  the  individual  whom  the 
inforn^ation  is  about  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  9/27/75,  furnished  Information 
to  the  Government  under  an  implied 
promise  that  the  identity  of  the  source 
would  be  held  in  confidence. 
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f.  Testing  and  examination  materials, 
compiled  during  the  course  of  a 
personnel  investigation,  that  are  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service.  5 
U.S.C.  552a(k)(6)  permits  an  agency  to 
exempt  all  such  testing  or  examination 
material  and  information  from  certain 
provisions  of  the  Act.  when  disclosure 
of  the  material  would  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process. 

g.  Evaluation  materials,  compiled 
during  the  course  of  a  personnel 
investigation,  that  are  used  solely  to 
determine  potential  for  promotion  in  the 
armed  services.  5  U.S.C.  552a(k)(7) 
permits  an  agency  to  exempt  such 
evaluation  material  to  the  extent  that  the 
disclosure  of  the  data  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  September  27, 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

OPIVCENTRAL-t 

SYSTEM  NAME: 

Privacy  Act/Freedom  of  Information 
Act  (PA/FOIA)  Case  Records. 

svsTCM  locahon: 

Offices  of  the  Office  of  Personnel 
Management,  1900  E  Street  NW.. 
Washington,  DC  20415,  and  OPM 
regional  and  area  offices. 

CATEOORIES  OT  MOVKHIALS  COVERiO  BY  THE 
SYSIEU: 

This  system  contains  records  and 
related  correspondence  on  individuals 
who  have  filed  %vith  OPtA: 

a.  Requests  for  information  under  the 
provisions  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552). 
including  requests  for  review  of  initial 
denials  of  such  requests. 

b.  Requests  under  the  provisions  of 
the  Privacy  Act  (5  U.S.C.  552a)  for 
records  about  themselves.  Including: 

(1)  Requests  for  notification  of  the 
existence  of  records  about  them. 

(2)  Requests  for  access  to  these 
records. 

(3)  Requests  for  amendment  of  these 
records. 

(4)  Requests  for  review  of  initial   . 
denials  of  such  reauests  for  notificaUon. 
access,  and  amenament. 

(5)  Requests  for  an  accounting  of 
disclosure  of  records  about  them. 

N««R  SljQcs  thasa  PA/FOIA  cas«  ncor^ 
contaia  ioquirlM  and  requests  regarding  any 
of  OPM's  othw  systmns  of  records  subject  to 
tii«  Privacy  Act.  infonnatioo  abcMJi 
individuals  from  any  of  these  other  systams 


may  become  part  of  this  PA/FOIA  Case 
Records  system. 

CATEOOfUES  OF  HECORM  M  TMK  SYSTEM: 

This  system  contains  correspondence 
and  other  documents  related  to  requests 
made  by  individuals  to  OPM  for: 

a.  Information  under  the  provisions  of 
the  Freedom  of  Information  Act  (5 
U.S.C.  552),  including  requests  for 
review  of  initial  denials  of  such 
requests. 

b.  Information  under  provisions  of  the 
Privacy  Act  (5  U.S.C.  552a)  and  requests 
for  review  of  initial  denials  of  such 
requests  made  under  OPM's  Privacy  Act 
regulations  including  requests  for: 

(1)  Notification  of  the  existence  of 
records  about  them. 

(2)  Access  to  records  about  them. 

(3)  Amendment  of  records  about 
them. 

(4)  Review  of  initial  denials  of  such 
requests  for  notification,  access,  or 
amendment. 

(5)  Requests  for  an  accounting  of 
disclosure  of  records  about  them. 

AUTHOWTY  FOM  HAiMTENANCE  OF  THE  SYSTEM 

mcLuoES  THE  Fouowmo  wnn  any  revisions 

AND  AMENDMENTS: 

The  Privacy  Act  of  1974  (5  U.S.C. 
552a),  the  Freedom  of  Information  Act, 
as  emended  (5  U.S.C.  552),  and  5  U.S.C. 
301. 

furfose: 

These  records  are  maintained  to 
process  an  individual's  request  made 
under  the  provisions  of  the  Freedom  of 
Information  and  Privacy  Acts.  The 
records  are  also  used  by  OPM  to  prepare 
its  reports  to  OMB  and  Congress 
required  by  the  Privacy  and  Freedom  of 
Information  Acts. 

nOUTWE  USES  OF  NECOROt  MAWr  AMEO  IN  THE 

SYSTEM,  mcLuoma  catmorms  of  users  and 

THE  FURFOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  the 
Office  of  Management  and  Budget  at  any 
stage  in  the  legislative  coordination  and 
clearance  process  in  connection  with 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19. 

b.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
firom  the  congressional  office  made  at 
the  request  of  that  individual. 

c  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
oredministrative  proceeding.  In  those 
cases  where  the  Government  is  not  • 


party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

d.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

e.  By  OPM  in  me  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

f.  To  disclose  information  to  an 
agency,  subject  to  law,  rule,  or 
regulation  enforced  by  OPM  having 
been  found  in  violation  of  such  law, 
rule,  or  regulation,  in  order  to  achieve 
compliance  with  OPM  instructions. 

g.  To  disclose  information  to  Federal 
agencies  (e.g..  Department  of  Justice)  in 
order  to  obtain  advice  and 
recommendations  concerning  matters 
on  which  the  agency  has  specialized 
experience  or  particular  competence,  for 
use  by  OPM  in  making  required 
determinations  under  the  Freedom  of 
Information  Act  or  the  Privacy  Act  of 
1974. 

h.  To  disclose  information  to  any 
source  from  which  additional 
information  is  requested  (to  the  extent 
necessary  to  identify  the  individual, 
inform  the  source  of  the  purpose  of  the 
request,  and  to  identify  the  type  of 
information  requested),  where  necessary 
to  obtain  information  relevant  to  an 
OPM  decision  concerning  a  Privacy  or 
Freedom  of  Information  Act  request. 

i.  To  disclose  to  the  Federal  agency 
involved,  an  OPM  decision  on  an  appeal 
from  an  initial  denial  of  a  request 
involving  OPM-controlled  records. 

j.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM.  Of  any  component  thereof: 
or 

(2)  Any  employee  of  OPM  In  his  or 
her  official  capacity;  or 

(3)  Any  emoloyee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  CM'M  has 
agreed  to  represent  the  employee:  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  Is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or    - 
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0PM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  tbe  litigation  provided, 
bowever.  that  tbe  disclosure  is 
compatible  witb  the  purpose  for  which 
records  were  collected. 

k.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  OPM  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 

Tlation. 
To  disclose  information  to  oiBcials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules,  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  prescribed  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

m.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
complaints  in  the  Federal  sector, 
examination  of  Federal  Affirmative 
Employment  Programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission. 

n.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

POLICIES  AND  PfUCnCES  OF  STOWNQ, 
RETMEVINa,  SAFEQUAROWW,  RETAININQ  AND 
IMSPOSmO  Of  RECORDS  IN  THE  SYSTEM: 

STORACE: 

These  records  are  maintained  on 
machine-readable  magnetic  media  and/ 
or  as  paper  copy  in  file  folders  or 
binders,  or  on  index  cards. 

retrievabiuty: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  they  are 
maintained  and  year  of  the  request. 

SAFEGUARDS: 

These  records  are  located  in  lockable 
metal  filing.cabi]jets  or  in  a  secured 
room,  with  acxess  limited  to  personnel 
whose  duties  require  access. 

RETEMnONANDDISMUMJ^       :  . 

These  records  will  be  disposed  of  5 
years  after  the  date  of  final  OPM  action 
on  the  case.  Records  are  destroyed  by 
shredding,  burning,  or  the  equivalent. 


SYSTEM  MANAGERS  AND  ADDRESSES: 

The  appropriate  Associate  or 
Assistant  Director,  the  General  Counsel, 
appropriate  Regional  Director.  Office  of 
Personnel  Management,  is  system 
manager  for  Privacy  Act/Freedom  of 
Information  Act  Caise  records 
maintained  in  that  office.  Associate  and 
Assistant  Director's  offices  and  the 
Office  of  the  General  Covmsel  are 
located  at:  Office  of  Personnel 
Management.  1900  E  Street  NW., 
Washington  DC  20415. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  at  the  appropriate 
office  or  regien  where  their  original 
Privacy  Act  or  Freedom  of  Information 
Act  requests  were  sent,  or  from  where 
they  received  responses  to  such 
requests.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  dates  of  Privacy  Act 
or  Freedom  of  Information  Act 
correspondence  between  OPM  and  the 
individual. 

RECORD  ACCESS  PROCEDURE: 

Material  from  other  OPM  systems  of 
records  which  are  exempt  from  certain 
Privacy  Act  reqmrements  may  be 
included  in  this  system  as  part  of  a  PA/ 
FOIA  case  record.  Such  material  retains 
its  exemption  if  it  is  included  in  this 
system  of  records.  The  section  of  this 
notice  titled  Systems  Exempted  from 
Certain  Provisions  of  the  Act  explains 
the  exemptions  for  this  system. 

Indiviciuals  wishing  to  request  access 
to  their  records  should  contact  the 
system  manager  at  the  appropriate  office 
or  region  where  their  original  Privacy 
Act  or  Freedom  of  Information  Act 
request  was  sent  or  from  which  they 
received  responses  to  such  requests. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Approximate  dates  of  Privacy  Act 
or  Freedom  of  Information  Act 
correspondence  between  OPM  and  the 
individual. 

Individuals  requesting  access  must 
also  comply  with  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  i^Cords  (5  CPR 
part  297).   - 

QOMTESTINQ  RECORD  procedure: 

Material  fix>m  other  OPM  systems  of 
records  which  are  exempt  from  certain 


Privacy  Act  requirements  may  be 
included  in  this  system  as  part  of  a  PA/ 
FOIA  case  record.  Such  material  retains 
its  exemption  if  it  is  included  in  this 
system  of  records.  The  section  of  this 
notice  titled  Systems  Exempted  from 
Certain  Provisions  of  the  Act  explains 
the  exemptions  for  this  system. 
Individuals  wishing  to  request 
amendment  to  their  records  should 
contact  the  system  manager  at  the 
appropriate  office  or  region  where  their 
original  Privacy  Act  or  Freedom  of 
Information  Act  requests  were  sent  or 
from  which  they  received  responses  to 
such  requests.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Name. 

b.  Date  of  birth. 

c.  Appropriate  dates  of  Privacy  Act  or 
Freedom  of  Information  Act 
correspondence  between  OPM  and  the 
individual. 

Individuals  requesting  amendment 
must  also  comply  with  OPM's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

Note:  The  amendment  provisions  of  this 
system  are  not  intended  to  permit  an 
individual  a  second  opportunity  to  request 
amendment  of  a  record  which  was  the 
subject  of  the  initial  Privacy  Act  amendment 
request  which  created  the  record  in  this 
system.  That  is,  after  an  individual  has 
requested  amendment  of  a  specific  record  in 
an  OPM  system  under  provisions  of  the 
Privacy  Act,  that  specific  record  may  itself 
Iwcome  part  of  this  system  of  PA/FOIA  Case 
Records.  An  individual  may  not 
subsequently  request  amendment  of  that 
specific  record  again,  simply  because  a  copy 
of  the  record  has  become  part  of  this  second 
system  of  PA/FOIA  Case  Records. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVIStONS 
OF  THE  ACT: 

OPM  has  claimed  exemptions  for 
several  of  its  other  systems  of  records 
under  5  U.S.C.  552a  Ck)  (1).  (2),  (3),  (4). 
(5),  (6),  and  (7).  During  the  course  of  a 
PA/FOIA  action,  exempt  materials  from 
those  other  systems  may  become  part  of 
the  case  records  in  this  system.  To  the 
extent  that  copies  of  exempt  records 
from  those  other  systems  are  entered 
into  these  PA/FOIA  case  records,  the 
office  has  claimed  the  same  exemptions 
for  the  records  as  they  have  in  the 
original  primary  systems  of  records 
which  they  are  a  part. 

RECORD  SOURCE  CATEOORIM:        , 

Information  in  this  system  of  records 
is  obtained  from — 

a.  The  individual  to  whom  the 
information  applies. 

b.  Officials  of  OPM. 

c.  Official  dociunents  of  OPM 


19184 


FiUrml  Ragiater  /  Vol  58,  No.  68  /  Monday.  April  12.  1993  /  Notices 


OPMACENTTUL-t 

SYSTEM  name: 

Personnel  Investigations  Records. 

SECUWTY  CUkSSnCATION: 

hioD9  for  the  system.  However,  items 
or  records  within  the  system  may  have 
national  security/foreign  policy 
classifications  up  through  Secret. 

SYSTEM  USCATION: 

a.  Privacy  system:  Investigations 
Croup.  Office  of  Perstmnel  Management, 
Washington.  DC  20415;  Federal 
Investigations  Processing  Center,  PO 
Box  618.  Boyers.  PA  16018-0618;  and 
the  Federal  Records  Center.  Suitland, 
Maryland. 

b.  Decentralized  segments:  Copies  of 
these  records  may  exist  temporarily  in 
agencies  on  current  employees,  former 
employees,  or  on  contractor  employees. 
These  copies  may  be  located  in  the 
personnel  secunty  office  or  other 
designated  offices  responsible  for 
suitability,  security  clearance,  access,  or 
hiring  determination  on  an  individual. 
("Agoicy"  as  used  throughout  this 
system  is  deemed  to  include  Legislative 
and  Judicial  branch  establishments  as 
well  as  those  in  the  Executive  Branch). 

CATEQOMES  OF  MOraOUALS  COVERED  BY  TME 
SYSTEM: 

a.  Current  and  former  employees  or 
applicants  for  employment  in  the 
Federal  service,  including  agency  offices 
or  establishments  in  the  executive, 
legislative,  and  judicial  branches,  and  in 
the  Government  of  the  District  of 
Columbia  or  annuitant  survivors. 

b.  American  citizens  who  are  current 
or  former  nnployees  or  appUcants  for 
employment  with  International 
Organizations. 

c  Individuals  considered  for  access  to 
classified  information  or  restricted  areas 
and/or  security  determinations  as 
contractors,  contractor  employees, 
experts,  instructors,  and  consultants  to 
Federal  programs. 

d.  Individuals  considered  for 
assignments  as  representatives  of  the 
Federal  Govenmient  in  volunteer 
programs. 

e.  Individuals  who  are  neither 
applicants  nor  employees  of  the  Federal 
Government,  but  who  are  or  were 
involved  in  Federal  programs  under  a 
co-operative  assignment  or  under  a 
similar  agreement. 

f.  Individuals  who  are  neither 
applicants  nor  employees  of  the  Federal 
Covemment.  but  who  are  or  were 
involved  in  matters  related  to  the 
administration  of  the  merit  system. 

CATEOOMES  OF  RECOfWS  M  TME  SYtTa: 

These  records  contain  investigative 
informatifon  regarding  an  individual's 


character,  conduct,  and  behavior  in  the 
community  where  he  or  she  lives  or 
lived;  arrests  and  convicticms  for 
violations  against  the  law;  reports  of 
interviews  with  the  subject  of  the 
investigation  and  with  the  present  and 
former  supervisors,  co-workers, 
associates,  educators,  etc.;  reports  about 
the  qualifications  of  an  individual  for  a 
specific  position  and  correspondence 
relating  to  adjudication  matters;  reports 
of  inquiries  with  law  enforcement 
agencies,  employers,  educational 
institutions  attended;  reports  of  action 
after  OPM  or  FBI  Section  8(d)  Full  Field 
Investigation;  and  other  information 
developed  from  the  above. 

Note — ^This  system  does  not  include  those 
agency  records  of  a  personnel  investigative 
nature  that  do  not  come  to  OPM. 

AUTNOftfTY  FOM  MAWTEMAMCE  OF  THE  SYSTEM: 

The  authorities  for  maintenance  of  the 
system  include  the  following  with  any 
revisions  or  amendments: 

a.  Section  2.  Civil  Service  Act  of 
1883 — original  authority. 

b.  Title  5.  U.S.C,  sections  1303. 1304, 
3301,  and  7701; 

c.  Title  22,  U.S.C,  sections  1434, 
2519,  and  2585; 

d.  Title  32.  U.S.C,  section  686;  42 
U.S.C.  sections  1874(c).  2165,  and  2455. 

e.  Public  Laws  82-298  and  92-261. 

f.  Executive  Orders  9397, 10422.  as 
amended:  10450.  sections  7,  8(b),  8(c), 
and  14;  and  10577. 

g.  OMB  Circular  No.  A-130. 

h.  In  addition  to  the  authorities  cited, 
there  are  various  acts  of  Congress  that 
contain  implied  authority  for  OPM  to 
investigate,  such  as  laws  prohibiting  the 
purchase  and  sale  of  office,  holding  of 
two  offices,  conspiracy  and  other 
prohibitory  statutes. 

PURPOSE: 

a.  To  provide  investigatory 
information  for  determinations 
concerning  comphance  with  Federal 
personnel  regulations  and  for  individual 
personnel  detenninations  including 
suitability  and  fitness  for  Federal 
employment,  access  and  security 
clearances,  evaluations  of  qualifications, 
loyalty  to  the  United  States,  and 
evaluations  of  qualifications  for 
performance  of  contractual  services  for 
the  U.S.  Government. 

b.  To  document  such  determinations. 
c  To  provide  information  necessary 

for  the  scheduling  and  conduct  of  the 
required  investigations. 

d.  To  otherwise  comply  with 
mandates  and  Executive  Orders. 

e.  These  records  may  also  be  used  to 
locate  individuals  for  persminel 
research. 


ROUTINE  Uaa  OF  RECOMM  MAMTAWEO  M  THE 
SYSTEM,  INCt.UnNQ  CATEOORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used  in  disclosing 
information: 

a.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  having  a  need  to 
evaluate  qualifications,  suitability,  and 
loyalty  to  the  United  States  Government 
and/or  a  security  clearance  or  access 
determiiiation. 

b.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  when  such  agency, 
office,  or  establishment  conducts  an 
investigation  of  the  individual  for 
purposes  of  granting  a  security 
clearance,  or  for  the  purpose  of  making 

a  determination  of  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  or  access  to 
classified  information  or  restricted 
areas. 

c.  To  designated  officers  and 
employees  of  agencies,  offices,  and 
other  establishments  in  the  executive, 
judicial,  or  legislative  branches  of  the 
Federal  Government,  having  the 
responsibility  to  grant  clearances  to 
make  a  determination  regarding  access 
to  classified  information  or  restricted 
areas,  or  to  evaluate  qualifications, 
suitability,  or  loyalty  to  the  United 
States  Government,  in  connection  with 
performance  of  a  service  to  the  Federal 
Government  under  a  contract  or  other 
agreement. 

d.  To  the  intelligence  agencies  of  the 
Department  of  Defense,  the  National 
Security  Agency,  the  Central 
Intelligence  Agency,  and  the  Federal 
Bureau  of  Investigation  for  use  in 
intelligence  activities. 

e.  To  any  8oinx»  fi^jm  which 
information  is  requested  in  the  course  of 
an  investigation,  to  the  extent  necessary 
to  identify  the  individual,  inform  the 
source  of  the  nature  and  purpose  of  the 
investigation,  and  to  identify  the  type  of 
information  requested. 

f.  To  the  appropriate  Federal.  State,  or 
local  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order  where  OPM  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  dvil  or  criminal  law  or 
regulation. 

g.  To  an  agency,  office,  or  other 
establishment  in  the  executive, 
legislative,  at  judicial  branches  of  the 
Federal  Government,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
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retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  secxirity  or  suitability  investigation 
of  an  individual,  the  classifying  of  jobs, 
the  letting  of  a  contract,  or  the  issuance 
of  a  license,  grant,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

h.  By  0PM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identities,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  a  way  as  to  make  the  data 
individually  identifiable  by  inference. 

i.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

j.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

k.  To  the  National  Archives  and 
Records  Administration  for  records 
managpment  inspections. 

1.  To  the  Office  of  Management  and 
Budget  at  any  stage  in  the  legislative 
coordination  and  clearance  process  in 
connection  with  private  relief 
legislation  as  set  forth  in  0MB  Circular 
No.  A-.19. 

m.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 


and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

n.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  promulgated  in  5  U.S.C.  1205  and 
1206.  or  as  may  be  authorized  by  law. 

o.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discriminatory 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmative 
employment  program,  or  other  functions 
vested  in  the  Commission. 

p.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
conn^tion  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

q.  To  disclose  information  to 
contractors  or  volunteers  performing  or 
working  on  a  contract,  service,  or  job  for 
the  Federal  Government. 

POUCIES  AND  PHACTKES  Of  STORING, 
RETRIEVING,  SAFEGUAROING,  RETAINING  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
in  a  computerized  electronic  database, 
and  on  microfilm. 

RETHIEVABILfTY: 

Records  are  retrieved  by  the  name, 
date  of  birth,  and  Social  Security 
Number  of  the  individual  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Folders  and  microfilm  are  maintained 
and  secured  with  manipulation  proof 
combination  locks  and  intrusion  alarm 
systems;  or  in  metal  file  cabinets 
secured  by  three  position  combination 
lock.  The  index  to  the  system  and  those 
records  which  are  maintained  on  the 
computer  database  are  in  a  limited 
access  room  with  a  keyless  cipher  lock. 
All  employees  are  required  to  have  an 
appropriate  security  clearance  before 
they  are  allowed  access  to  the  records. 


RETENTION  AND  DISPOSAL: 

a.  Investigative  files  (if  any)  and  the 
computerized  data  base  which  shows 
the  scheduling  or  completion  of  an 
investigation  are  retained  for  15  years. 


plus  the  current  year  from  the  date  of 
the  most  recent  investigative  activity, 
except  for  investigations  involving 
potentially  actionable  is8ue(s)  which 
will  be  maintained  for  25  years  plus  the 
current  year  from  the  date  of  the  most 
recent  investigative  activity. 

b.  Hard  copy  records  are  destroyed  by 
burning  and  computerized  records  are 
destroyed  by  electronic  erasure. 

SVSTEy  MANAGER  AND  ADDRESS: 

Assistant  Director  for  Federal 
Investigations,  Investigations  Group, 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  Washington  DC  20415. 

N0TtFICATK>N  PROCEDURE: 

Individuals  wishing  to  learn  whether 
this  system  contains  information  about 
them  should  contact  the  FOI/P,  OPM— 
Federal  Investigations  Processing 
Center,  PO  Box  618,  Boyers,  PA  16018- 
0618,  in  writing. 

Individuals  must  furnish  the 
following  for  their  records  to  be  located 
and  identified: 

a.  Full  name. 

b.  Date  and  place  of  birth. 

c.  Social  Security  Number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  record  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits. 

g.  The  address  to  which  the  record 
information  should  be  sent. 

RECORD  ACCESS  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(c)(3)  and  (d), 
regarding  accounting  of  disclosures,  and 
access  to  and  amendment  of  records. 
The  section  of  this  notice  titled  Systems 
Exempted  from  Certain  Provisions  of  the 
Act  indicates  the  kinds  of  material 
exempted  and  the  reasons  for  exempting 
them  from  access. 

Individuals  wishing  to  request  access 
to  their  records  should  contact  the 
Federal  Investigations  Processing  Center 
in  writing.  Requests  should  be  directed 
only  to  the  Federal  Investigations 
Processing  Center  whether  the  record 
sought  is  in  the  primary  system  or  in  an 
agency's  decentralized  segment. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  and  place  of  birth. 

c.  Social  Security  Number. 

d.  Signature. 

e.  Any  available  information 
regarding  the  type  of  record  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits. 
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g.  The  address  to  which  the  record 
information  should  be  sent. 

Individuals  requesting  access  must 
also  comply  with  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTCtTINa  NECORO  raoCCOURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d),  regarding 
access  to  and  amendment  of  records. 
The  section  of  this  notice  titled  Systems 
Exempted  from  Certain  Provisions  of  the 
Act  indicates  the  kinds  of  material 
exempted  and  the  reasons  for  exempting 
them  from  amendment. 

Individuals  wishing  to  request 
amendment  to  their  non-exempt  records 
should  contact  the  Federal 
Investigations  FYocessing  Center  in 
writing.  Requests  should  be  directed 
only  to  the  Federal  Investigations 
Processing  Center,  whether  the  record 
sought  is  in  the  primary  system  or  in 
agency's  decentralized  segment. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Date  and  place  of  birth. 

c.  Social  Security  Number. 

d.  Signature. 

e.  Any  information  regarding  the  type 
of  record  involved. 

f.  The  category  of  covered  individuals 
under  which  the  requester  believes  he 
or  she  fits. 

Individuals  requesting  amendment 
must  also  comply  with  OPM's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

Note — Where  an  agency  retains  the 
decentralized  copy  of  the  investigative  repwrt 
provided  by  OPM.  requests  for  access  to  or 
amendment  of  such  reports  will  be  forwarded 
to  the  Federal  Investigations  Processing 
Center  for  processiiig. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
of  records  is  obtained  from: 

a.  Applications  and  other  personnel 
and  security  forms  and  personal 
interview  furnished  by  the  individual. 

b.  Investigative  and  other  record 
material  furnished  by  Federal  agencies. 

c.  Notices  of  personnel  actions 
furnished  by  Federal  agencies. 

d.  By  personal  investigation,  written 
inquiry,  or  computer  linkage  from 
sources  such  as  employers,  educational 
institutions,  references,  neighbors, 
associates,  pohce  departments,  courts, 
credit  bureau,  medical  records. 
probatioQ  officials,  prison  officials, 
newspapers,  magazines,  periodicals, 
and  other  publications. 


SYSTEMS  EXEltfTEO  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

OPM  has  claimed  that  all  information 
in  these  records  that  meets  the  criteria 
stated  in  5  U.S.C.  552aCk)  (1),  (2),  (3), 
(4),  (5),  (6),  or  (7)  is  exempt  fix)m  the 
requirements  of  the  Privacy  Act  that 
relate  to  providing  an  accounting  of 
disclosures  to  the  data  subject,  and 
access  to  and  amendment  of  records  (5 
U.S.C.  552  (c)(3)  and  (d)).  This  system 
may  contain  the  following  types  of 
information: 

a.  Properly  classified  information, 
obtained  from  another  Federal  agency 
during  the  course  of  a  personnel 
investigation,  which  pertains  to  national 
defense  and  foreign  policy.  5  U.S.C. 
552a(k)(l)  permits  on  agency  to  exempt 
such  materials  from  certain  provisions 
of  the  Act. 

b.  Investigatory  material  compiled  for 
law  enforcement  purposes  other  than 
material  within  the  scope  of  this 
subsection.  5  U.S.C  552a(k)(2)  permits 
an  agency  to  exempt  such  material  from 
certain  provisions  of  the  Act. 

c.  Investigatory  material  maintained 
in  connection  with  providing  protective 
services  to  the  President  of  the  United 
States  or  other  individuals  pursuant  to 
section  3056  of  title  18  of  the  U.  S. 
Code.  5  U.S.C.  552a(k)(3)  permits  an 
agency  to  exempt  such  material  from 
certain  provisions  of  the  Act. 

d.  Investigatory  material  that  is 
required  by  statute  to  be  maintained  and 
used  solely  as  a  statistical  record.  5 
U.S.C.  552a(k)(4)  permits  an  agency  to 
exempt  such  material  from  certain 
provisions  of  the  Act. 

e.  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  quahfications 
for  Federal  civilian  employment  and 
F"ederal  contact  or  access  to  classified 
information.  5  U.S.C.  552a(k)(5)  permits 
an  agency  to  exempt  such  material  from 
certain  provisions  of  the  Act.  Materials 
may  be  exempted  to  the  extent  that 
release  of  the  material  to  the  individual 
whom  the  information  is  about  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to 
September  27,  1975,  furnished 
information  to  the  Government  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 

f.  Testing  and  examination  materials, 
compiled  during  the  course  of  a 
personnel  investigation,  that  are  used 
solely  to  determine  individual 
quahfications  for  appointment  or 
promotion  in  the  Federal  service.  5 
U.S.C.  552a(kK6)  permits  an  agency  to 
exempt  all  such  testing  or  examination 


material  and  information  from  certain 
provisions  of  the  Act,  when  disclosure 
of  the  material  would  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process. 

g.  Evaluation  materials,  compiled 
during  the  course  of  a  personnel 
investigation,  that  are  used  solely  to 
determine  potential  for  promotion  in  the 
armed  services.  5  U.S.C.  552a(k)(7) 
permits  an  agency  to  exempt  such 
evaluation  material  to  the  extent  that  the 
disclosure  of  the  data  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or 
prior  to  September  27,  1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence. 


OPM/CE^frRAL-10 


SYSTEM  NAME: 


Directory  of  Federal  Executive 
Institute  Alimini. 

SYSTEM  LOCATION: 

Federal  Executive  Institute,  Office  of 
Personnel  Management,  1301  Emmet 
Street,  Charlottesville,  Virginia  22901. 

CATEGOfllES  Of  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

All  Federal,  State,  and  local 
government  employees  (both  current 
and  former),  international  executives, 
former  faculty  and  staff,  and  Fellowship 
students  who  have  attended  long  term 
programs  at  the  Federal  Executive 
InstitutH  (FEI). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  the  name, 
position  title,  office  address  and 
telephone  number,  agency  FEI  program 
attended,  and,  with  the  approval  of  the 
individual,  home  address  and  telephone 
number  of  alumni  of  FEI  programs. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM 
INCLUDES  THE  FOLLOWING  WITH  ANY  REVISIONS 
AND  AMENDMENTS: 

5  IJS.C.  301  and4117. 
PURPOSE: 

The  Directory  is  used  by  FEI  alumni 
to  maintain  contact  with  other  alumni 
and  to  provide  them  with  information  to 
continue  their  educational  experiences. 
Copies  of  the  Directory  are  made 
available  to  FEI  alumni  to  allow  them  to 
maintain  relationships  developed  at  the 
Institute  in  order  to  continue 
educational  experiences  and  to  promote 
intergovernmental  cooperation.  These 
records  may  be  used  to  locate 
individuals  for  personnel  research. 
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ROUTINE  USES  OF  BECOTOS  MAIHTMNEO  m  THE 
SYSTEM,  INCLUOtNO  CATEOOWES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  disclose  information  to  Federal 
agencies  to  assist  them  in  planning  for 
executive  development  programs. 

b.  To  provide  information  to  a 
congressional  office  from  the  records  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

c.  To  provide  information  to  the  FEI 
Alumni  Association  for  the  purpose  of 
mailing  association  materials  to  an 
alumni's  home  or  business  address. 

d.  To  disclose  pertinent  information 
to  the  appropriate  Federal,  State,  or 
local  agency  responsible  for 
invesUgatiag,  prosecuUng.  enforcing,  or 
implemeaiting  a  statute,  rule,  regulation, 
or  order,  where  OPM  becomes  aware  of 
a  violation  or  potential  violation  of  civil 
or  criminal  law  or  r^ulation. 

e.  By  the  National  Archives  and 
Records  Administration  in  records 
management  inspections. 

f.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g.. 
as  promulgated  in  5  U.S.C.  1205  and 
1206,  or  as  may  be  authorized  by  law. 

g.  To  disclose  information  to  the 
Equal  Employment  Opportunity 
Commission  when  requested  in 
connection  with  investigations  into 
alleged  or  possible  discrimination 
practices  in  the  Federal  sector, 
examination  of  Federal  affirmaUve 
employment  programs,  compliance  by 
Federal  agencies  with  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures,  or  other  functions  vested  in 
the  Commission. 

h.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  practices  or  matters 
before  the  Federal  Service  Impasses 
Panel. 

i.  To  disclose  information  to  a  Federal 
agency,  in  response  to  its  requests,  in 
connection  with  the  hiring  or  retention 
of  an  employee,  the  issuance  of  a 
security  cl«Aance,  the  conducting  of  a 
security  or  suitability  investigation  of  an 
mdividual,  the  classifying  of  jobs,  the 
lotting  of  a  grant,  or  other  benefit,  to  the 
extent  that  Ae  information  is  relevant 
and  necessary  to  the  requesting  agency's 
decision  on  the  matter. 


j.  By  OPM  in  the  production  of 
summary  descriptive  statistics  and 
analytical  studies  in  support  of  the 
function  for  which  the  records  are 
collected  and  maintained,  or  for  related 
work  force  studies.  While  published 
statistics  and  studies  do  not  contain 
individual  identifiers,  in  some  instances 
the  selection  of  elements  of  data 
included  in  the  study  may  be  structured 
in  such  t  way  as  to  make  the  data 
individually  identifiable  by  inference. 

k.  To  disclose  infonnation  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

1.  "To  djsclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  OPM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof; 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  htigation  is  Ukely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  htigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  hUgation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

POUCJES  AND  PRACTICES  OF  STORING, 
RETRIEVING,  SAFEGUARDtNG,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  addition  to  its  appearance  in  the 
Directory,  information  will  be 
maintained  on  FEI  mailing  hsts,  or 
forms  used  to  collect  the  data,  and  on 
automated  media. 


RETRJEVAaUTY: 

Records  are  retrieved  by  the  name  of 
the  individual  on  whom  they  are 
maintained.  Records  may  also  be 
retrieved  by  agency,  location,  and  FEI 
program. 

SAFEGUARDS: 

Records  kept  by  FEI  officials  are 
maintained  in  a  secured  area  with 


access  limited  to  those  authorized 
personnel  at  FEI  whose  duties  require 
access.  Because  home  addresses  and 
telephone  numbers  are  included  in  the 
Directory,  distribution  of  the  Directory 
is  limited  to  FEI  alumni,  and  the  listed 
routine  users.  Those  users  are  notified 
by  a  notice  placed  in  the  Directory  not 
to  make  it  available  for  commercial 
purposes.  In  addition: 

a.  At  the  request  of  the  individual,  his 
or  her  home  address  and  telephone 
number  will  not  be  included  in  the 
Directory; 

b.  At  the  request  of  the  employing 
agency,  information  relating  to  the 
individual's  status  (i.e..  position  title) 
will  be  excluded  from  the  Directory. 

RETENTION  AND  DtSPOSAl.: 

Obsolete  information  will  be  deleted 
from  automated  records. 

SYSTEM  MANAGER  AND  ADDRESS: 

Registrar,  Federal  Executive  Institute. 
Office  of  Personnel  Management.  1301 
Emmet  Street.  Chariottesville,  Vinzinia 
22901. 

NOT!FICATX>H  PROCEDURE: 

All  individuals  included  in  the 
system  receive  a  copy  of  the  Directory. 
Individuals  requiring  additional 
information  about  their  inclusion  in  the 
system  should  contact  the  system 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Agency. 

c.  FEI  program  attended  and  dates. 

RECORD  ACCESS  PROCEDURE: 

All  record  information  in  the  system 
is  included  in  theJDirectory.  Lndividuals 
wishing  to  request  access  to  other  forms 
in  the  system  which  contain  the  same 
information  should  contact  the  sy-stem 
manager.  Individuals  must  furnish  the 
following  information  for  their  records 
to  be  located  and  identified: 

a.  Name. 

b.  Agency. 

c.  FEI  program  attended  and  dates. 
Individuals  requesting  access  must 

also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTING  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  records  about  them 
should  contain  the  system  maiiager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Name. 

b.  Agency. 

c.  FEI  program  attended  and  dates. 
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Individuals  requesting  amendment 
must  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOUnCE  CATEOORIES: 

All  information  in  the  system  comes 
from  the  individuals  to  whom  the 
records  pertain. 

opma:entral-ii 

SYSTEM  NAME: 

Presidential  Management  Intern 
Program  Records. 

SYSTEM  location: 

Human  Resources  Development 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington.  DC 
20415. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  interns  and 
students  pursuing  graduate  degrees  in 
public  management  who  have  been 
nominated  by  their  universities  for 
consideration  under  the  Presidential 
Management  Intern  (PMI)  Program. 

CATEQORIES  Of  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
about  the  covered  individuals  relating  to 
name,  Social  Seciirity  Number,  date  of 
birth,  race/national  origin,  academic 
background,  home  address,  home 
telephone  number,  employment  history, 
veteran  preference,  and  otner  personal 
history  information  needed  during  the 
evaluation  and  selection  process.  This 
system  will  also  contain  evaluation 
statements  from  the  nominating 
imiversities  and  confidential 
information  developed  during  the 
regional  screening  process  and  final 
panel  evaluations. 

AJTHORTTY  FOR  MAiNTENANCE  Of  THE  SYSTEM 
INCLUDES  THE  FOLLOWING  WfTH  ANY  REVISMHS 
AND  AMENDMENTS: 

Executive  Order  12364. 

PURPOSE: 

There  records  are  used  by  program 
personnel  for  the  following  reasons: 

a.  To  determine  basic  program 
eligibility  and  to  evaluate  the  nominees 
in  a  regional  screening  process 
conducted  by  0PM  regional  officials 
with  the  participation  of  agency 
managers,  and  State  and  local 
government  representatives. 

b.  To  group  the  nominees  into  various 
categories  (finalists,  alternatives,  and 
non-selectees)  and  make  a  final 
determination  as  to  those  candidates 
who  will  be  referred  to  the  agencies  for 
employment  consideration. 

c.  For  program  evaluation  functions  to 
determine  the  effectiveness  of  the 


program  and  to  improve  program 
operations. 

ROUnNE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOINQ  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  refer  canaidates  to  Federal 
agencies  for  employment  consideration. 

b.  To  refer  candidates  to  State  and 
local  governments,  congressional 
offices,  international  organizations,  and 
other  public  offices  with  permission  of 
the  candidates,  for  the  purpose  of 
employment  consideration. 

c.  To  refer  interns  for  consideration 
for  reassignment  and  promotion  within 
the  emploving  agencies. 

d.  As  a  ^ata  source  for  management 
information  of  summary  descriptive 
statistics  and  analytical  studies  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  personnel  research  functions 
or  manpower  studies,  or  to  locate 
individuals  for  personnel  research. 

e.  To  refer  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order 
where  there  is  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

f.  To  request  information  from  a 
Federal,  State,  or  local  agency 
maintaining  civil,  criminal,  or  other 
information  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  a  candidate. 

g.  To  provide  an  educational 
institution  with  information  on  an 
appointment  of  a  recent  graduate  to  a 
Federal  position  at  a  certain  grade  level. 

h.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual. 

i.  To  disclose  information  to  another 
Federal  agency,  to  a  Court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

j.  To  disclose  information  to  the 
Department  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  0PM  is  authorized  to 
appear,  when: 

(1)  0PM,  or  any  component  thereof; 
or 


(2)  Any  employee  of  0PM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

k.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  prescribed  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

1.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  connection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with 
the  Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission. 

m.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 
connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

POLICIES  AND  PRACTICES  OF  STORING, 
RETRIEVING,  SAFEGUARDING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

The  records  are  maintained  on  forms, 
lists,  punched  cards,  magnetic  tape,  and 
floppy  disks. 

RETRIEVABILrrV: 

Records  are  indexed  by  name  of 
nominee,  schools,  state  of  legal 
residence.  Social  Security  Number,  and 
any  combination  of  these. 

SAFEGUARDS: 

Records  are  maintained  in  lockable 
metal  file  cabinets  and  in  a 
computerized  system  accessible  to  only 
those  program  managers  whose  official 
duties  necessitate  such  access. 
Confidential  passwords  are  required  for 
access  to  these  automated  records. 
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RETENTVM.ANO  DUKMAL: 

Automated  racords  are  retained  tor  up 
to  five  years.  Manual  records  are 
retained  for  up  to  three  years.  Tapes  are 
erased  and  manual  records  are  burned 
or  shredded. 

SY6THi«UMAOEa  AMD  AOORESS: 

Director,  Human  Resouix:es 
Development  Group,  Office  of  Personnel 
Management.  1900  E  Street  NW.. 
Washiiigtao.  DC  20415. 

NOTinCA-nON  PROCEDURE: 

Individuals  wishing  to  inquire 
whether  this  system  contains 
informatifui  about  them  should  contact 
the  system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Address 

c.  NomiaaUng  university. 

RECORD  ACCESS  PROCEDURE: 

Specific  materials  in  this  system  have 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d).  regarding 
access  to  and  amendment  of  records. 
The  section  of  the  notice  titled  Systems 
Exempted  From  Certain  Provisions  of 
the  Act  indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  from  access. 

Current  or  former  Presidential 
Management  Interns  or  nominees  who 
wish  to  gain  access  to  their  non-exempt 
records  should  direct  such  a  request  in 
writing  to  the  system  manager. 
Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Address. 

c.  Academic  year  of  nomination. 

d.  Nominating  university. 
Individuals  must  also  comply  with 

OPM's  Privacy  Act  regulations  regarding 
verification  of  identity  and  access  to 
records  (5  CFR  part  297). 

CONTESTMa  RECORD  PROCEDURE: 

Specific  material  in  this  system  has 
been  exempted  from  Privacy  Act 
provisions  at  5  U.S.C.  552a(d).  regarding 
access  to  and  amendment  of  racords. 
The  section  of  the  notice  titled  Systems 
Exempted  From  Certain  Provisions  of 
the  Act  indicates  the  kinds  of  materials 
exempted  and  the  reasons  for  exempting 
them  ftt)m  amendment. 

Current  or  former  Presidential 
Management  Interns  or  nominees 
wishing  to  request  amendment  of  their 
non-exempt  records  should  contact  the 
system  manager.  Individuals  must 
furnish  the  following  information  for 
their  records  to  b«  located  and 
identified: 


a.  Full  name. 

b.  Address. 

c.  Academic  year  of  nomination. 

d.  Nominating  university. 
Individuals  must  also  comply  with 

OPM's  Privacy  Act  regulations  regarding 
verification  of  identity  and  amendment 
of  records  (5  CTR  part  297). 

RECORD  SOURCE  CATEQOWES: 

Information  in  this  system  of  records 
is  obtained  horn: 

a.  The  individual  to  whom  it  apphes. 

b.  Nominating  imiversity  deans, 
Federal.  State,  and  local  officials 
involved  in  the  screening  and  selection 
process. 

c.  Employing  agencies. 

SYSTCISS  EXEtfTTED  FROU  CERTAIN  PROVISIONS 
Of  THE  ACT: 

This  system  contains  testing  and 
examination  materials  that  are  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  m  the  Federal  service.  The 
Privacy  Act  at  5  U.S.C.  552a(k)(6), 
permits  an  agency  to  exempt  all  such 
testing  or  examination  material  and 
information  from  certain  provisions  of 
the  Act  when  disclosure  of  the  material 
would  compromise  the  objectivity  or 
fairness  of  the  testing  or  examination 
process.  OPM  has  claimed  exemptions 
from  the  requirements  of  5  U.S.C. 
552a{d),  wrhjch  relate  to  access  to  and 
amendment  of  records,  for  any  such 
testing  or  examination  materials  in  the 
system. 

OPIIVCENTRAL-12 

(Reserved). 

OPM/CENTAAL-13 
SYSTEM  name: 

Executive  Personnel  Records. 

SYSTEM  LOCATWH: 

Office  of  Executive  and  Management 
Policy,  Human  Resources  Development 
Group,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Washington.  DC 
20415. 

CATEOORIES  Of  INDIVIOUALS  COVERED  BY  THE 

system: 

Currant  and  former  appointees  in  the 
Senior  Executive  Service;  current  and 
former  incumbents  of  Executive  Level. 
Scientific  and  Professional  positions  in 
research  and  development  and  similar 
positions;  former  incumbents  of  General 
Schedule  15-18  positions;  and 
participants  in  and  graduates  of  OPM- 
apprarod  agency  Senior  Execiitive 
candidate  davelopiDent  programs. 

categories  OF  RECORDS  M  THE  SYSTEM: 

These  records  include: 


a.  Demogrephic,  appointment,  and 
assignment  information  (e.g.,  name. 
home  address,  date  of  birth.  Social 
Security  Number,  race  and  ethnic 
designation,  title  of  position,  pay  rate, 
and  type  of  appointment). 

b.  Background  data  on  woric 
experience,  educationed  experience, 
publications  or  awards  (includes 
performance  ratings  and  any 
performance,  rank,  or  incentive  awards 
received),  and  career  interests. 

c.  Determinations  on  nominees  for 
Meritorious  and  Distinguished 
Executive  ranks. 

d.  Determinations  concerning 
executive  (managerial)  quahfications 
(i.e..  QuaUfication  Review  Board 
records). 

e.  Information  on  performance  of  SES 
members  (e.g.,  performance  ratings, 
performance  a«vards.  and  incentive 
awards). 

f.  Information  relating  to  participants 
(current  and  former)  in  the  sabbatical 
leave  program  (e.g.,  dates  of 
participation  and  reasons  for  the  leave). 

g.  Applications  finim  individuals  who. 
within  the  90-day  period  provided  for 
under  5  U.S.C.  3593(b),  seek 
reemployment  in  the  Senior  Executive 
Service. 

h.  Information  concerning  the 
reason(s)  why  an  individual  leaves  the 
SES  (e.g.,  to  enter  private  industry,  to 
work  for  a  State  government,  or 
removed  during  probation  or  after, 
because  of  performance). 

i.  Information  about  the  recruitment 
of  individuals  for  SES  positions  (e.g., 
recruited  from  another  Federal  agency 
or  from  outside  the  Federal  service). 

Note:  AutGfmated  and  manual  duplicates  of 
records  in  this  system,  maintained  by 
agencies  for  purposes  of  actual 
administratioa  of  the  SES,  along  with  other 
records  agencies  have  on  Federal  executives, 
are  not  considered  part  of  this  system.  Such 
records  are  considered  general  personnel 
records  and  are  covered  by  the  OPM/COVT- 
1.  General  Personnel  Records  system. 

authority  for  MAINTENANCE  Of  THE  SYSTEM 
INCLUDES  THE  fOOOWINQ  Wrm  ANY  REVISIONS 
AND  AMENDMENTS: 

5  U.S.C.  2101a;  3131  through  3136; 
3391  through  3397;  3591  through  3595; 
4311  through  4315;  5407;  5381  through 
5385;  5752;  and  7541  tlirough  7543. 

PURPOSE: 

The  records  are  used  to: 
a.  Assist  OPM  in  carrying  out  its 
responsibilities  under  title  5,  U.S.  Code, 
and  OPM  rules  and  regulations 
promulgated  thereunder,  including  the 
establishment  of  SES  positions  by 
agencies,  development  of  qualification 
standards  for  SES  positions, 
astabhshment  and  operation  of  one  or 
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more  qualifications  review  boards, 
establishment  of  programs  to  develop 
candidates  for  and  inaunbents  of  the 
SES,  and  development  of  performance 
appraisal  systems. 

b.  Pursuant  to  section  415  of  the  Civil 
Service  Reform  Act,  assist  0PM  in 
meeting  its  mandate  to  evaluate  the 
effectiveness  of  the  SES  and  the  manner 
in  which  the  Service  is  administered. 

c.  Provide  data  used  in  policy 
formulation,  program  planning  research 
studies,  and  required  reports  regarding 
the  Govemmentwide  SES  program. 

d.  Locate  specified  groups  of 
individuals  for  personnel  research 
(while  protecting  their  individual 
privacy).  Race  and  ethnic  data  and 
performance  ratings  are  collected  for 
statistical  use  only. 

ROtmNE  USES  OF  RECORDS  UAINTMNEO  IN  THE 
SYSTEM,  IMCLUDINQ  CATEOOWES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

a.  To  identify  and  refer  qualified 
CTirrent  or  former  Federal  employees  to 
Federal  agencies  for  vacancies  in  the 
SES. 

b.  To  refer  qualified  current  or  former 
Federal  employees  or  retirees  to  State 
and  local  governments  and  international 
organizations  for  employment 
considerations. 

c.  To  provide  an  employing  agency 
with  extracts  from  the  records  of  that 
agency's  employees  in  the  system. 

d.  To  provide  information  required  in 
the  annual  report  to  Congress  mandated 
by  5  U.S.C.  3135  and  elsewhere, 
regarding  positions  in  the  SES  and  the 
incumbents  of  these  positions. 

e.  To  provide  information  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual. 

f.  By  0PM  to  locate  individuals  for 
personnel  research  or  survey  response 
and  in  the  production  of  summary 
descriptive  statistics  and  analytical 
studies  in  support  of  the  functions  for 
which  the  records  are  collected  and 
maintained,  or  for  related  work  force 
studies.  While  published  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
data  individually  identifiable  by 
inference. 

g.  To  disclose  information  to  the 
appropriate  Federal,  State,  or  local 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  disclosing  agency  becomes 
aware  of  an  indication  of  a  violation  or 


potential  violation  of  civil  or  criminal 
law  or  regulation. 

h.  To  the  National  Archives  and 
Records  Administration  for  records 
management  inspections. 

i.  To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court  or  in  an 
administrative  proceeding  being 
conducted  by  a  Federal  agency,  when 
the  Government  is  a  party  to  the  judicial 
or  administrative  proceeding.  In  those 
cases  where  the  Government  is  not  a 
party  to  the  proceeding,  records  may  be 
disclosed  if  a  subpoena  has  been  signed 
by  a  judge. 

j.  To  disclose  information  to  the 
E)epartment  of  Justice,  or  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  0PM  is  authorized  to 
appear,  when: 

(1)  OPM,  or  any  component  thereof: 
or 

(2)  Any  employee  of  OPM  in  his  or 
her  official  capacity;  or 

(3)  Any  employee  of  OPM  in  his  or 
her  individual  capacity  where  the 
Department  of  Justice  or  OPM  has 
agreed  to  represent  the  employee;  or 

(4)  The  United  States,  when  OPM 
determines  that  litigation  is  likely  to 
affect  OPM  or  any  of  its  components, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  or 
OPM  is  deemed  by  OPM  to  be  relevant 
and  necessary  to  the  litigation  provided, 
however,  that  the  disclosure  is 
compatible  with  the  purpose  for  which 
records  were  collected. 

k.  To  disclose  information  to  officials 
of  the  Merit  Systems  Protection  Board  or 
the  Office  of  the  Special  Counsel,  when 
requested  in  connection  with  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM 
rules  and  regulations,  investigations  of 
alleged  or  possible  prohibited  personnel 
practices,  and  such  other  functions,  e.g., 
as  prescribed  in  5  U.S.C.  1205  and  1206, 
or  as  may  be  authorized  by  law. 

1.  To  disclose  information  to  the  Equal 
Employment  Opportunity  Commission 
when  requested  in  connection  with 
investigations  into  alleged  or  possible 
discrimination  practices  in  the  Federal 
sector,  examination  of  Federal 
affirmative  employment  programs, 
compliance  by  Federal  agencies  with 
the  Uniform  Guidelines  on  Employee 
Selection  Procedures,  or  other  functions 
vested  in  the  Commission,  and  to 
otherwise  ensure  compliance  with  the 
provisions  of  5  U.S.C  7201. 

m.  To  disclose  information  to  the 
Federal  Labor  Relations  Authority  or  its 
General  Counsel  when  requested  in 


connection  with  investigations  of 
allegations  of  unfair  labor  practices  or 
matters  before  the  Federal  Service 
Impasses  Panel. 

n.  To  disclose  information  to  any 
member  of  an  agency's  Performance 
Review  Board  or  other  board  or  panel 
(e.g.,  one  convened  to  select  or  review 
nominees  for  awards  of  merit  pay 
increases),  when  the  member  is  not  an 
official  of  the  employing  agency: 
information  would  then  be  used  for  the 
purposes  of  approving  or  recommending 
selection  of  candidates  for  executive 
development  programs,  issuing  a 
performance  appraisal  rating,  issuing 
performance  awards,  nominating  for 
Meritorious  and  Distinguished 
Executive  ranks,  and  removal, 
reduction-in-grade,  and  other  personnel 
actions  based  on  performance. 

0.  To  provide  information  to  the 
White  House  on  executives  with 
noncareer  appointments  in  the  Senior 
Executive  Service,  in  positions  formerly 
in  the  General  Schedule  filled  by 
noncareer  executive  assignments,  in 
excepted  positions  paid  at  Executive 
Schedule  pay  rates,  and  in  positions  in 
the  Senior  Level  pay  system  or  other 
pay  systems  equivalent  to  those 
described  which  are  filled  by 
Presidential  appointment  or  excepted 
from  the  competitive  service  because 
they  are  of  a  confidential  or  policy- 
determining  character. 

p.  To  disclose  information  to  a 
Federal  agency,  in  response  to  its 
requests,  in  connection  with  the  hiring 
or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
conducting  of  a  security  or  suitability 
investigation  of  an  individual,  the 
classifying  of  jobs,  the  letting  of  a  grant, 
or  other  benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

q.  To  disclose  information  to 
contractors,  grantees,  or  volunteers 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
job  for  the  Federal  government. 

POLICIES  AND  PRACnCES  OF  STORtNO, 
RETRIEVING,  SAFEGUAROtNG.  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders 
and  on  magnetic  disk  and  tape,  punched 
cards,  and  microfiche. 

RETRIEVABIUTY: 

Records  are  retrieved  by  the  name  and 
Social  Security  Number  of  the 
individual  to  whom  they  pertain. 

SAFEGUARDS: 

Manual  records  are  maintained  in 
lockable  metal  filing  cabinets  or  in 
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seaired  rooms  with  access  limited  to 
those  whose  official  duties  require 
access.  Access  to  computerized  records 
is  limited  to  those  whose  official  duties 
require  access.  Access  to  race  and  ethnic 
data  is  restricted  to  specially  designated 
OPM  personnel. 

f*CTENnON  AND  0ISPO8AL: 

Records  are  retained  so  long  as  the 
individual  remains  in  a  covered 
position  and  for  5  years  after  they  leave 
Federal  service. 

SYSTEM  MAMAQER  AND  ADDRESS: 

Assistant  Director  for  Executive  and 
Management  Policy.  Human  Resources 
Development  Group.  Office  of  Personnel 
Management,  1900  E  Street  NW., 
Washington,  DC  20415. 

NOTmCATXM  PfK>CEOURE: 

Individuals  wishing  to  Inquire 
whether  this  system  or  records  contains 
information  about  them  should  contact 
the  system  manager.  Individuals  must 


furnish  the  following  information  for 
their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Social  Security  Number. 

c.  Address  where  employed. 

RECORD  ACCESS  PROCEDURE: 

Individuals  wishing  to  request  access 
to  records  about  themselves  should 
contact  the  system  manager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Social  Security  Number. 

c.  Address  where  employed. 

An  individual  requesting  access  must 
also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  access  to  records  (5  CFR 
part  297). 

CONTESTINQ  RECORD  PROCEDURE: 

Individuals  wishing  to  request 
amendment  of  their  records  should 


contact  the  system  manager.  Individuals 
must  furnish  the  following  information 
for  their  records  to  be  located  and 
identified: 

a.  Full  name. 

b.  Social  Security  Number. 

c.  Address  where  employed. 

Individuals  requesting  amendment 
must  also  follow  OPM's  Privacy  Act 
regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  part  297). 

RECORD  SOURCE  CATEOORCS: 

Information  in  this  system  of  records 
is  obtained  from: 

a.  The  individual  named  in  the 
record. 

b.  His  or  her  employing  agency. 

c.  Official  documents  of  OPM. 
(FR  Doc  93-8325  Filed  4-9-93;  8:45  am] 
BH.UNO  CODE  tsas-ei-u 


'OL 


ISS 


9  93 


IN 

F( 

In 
Pi 
G 
D( 
M 

C< 

In 
Pr 


Pu 
Ac 

Pr( 

Ex 
Pu 
W( 

Th 

Gei 

OH 

Dal 
Ele 
Gu: 
Leg 
Pri' 
Put 
TDl 


FEC 

170£ 
1732 
174S 
1777 
1794 
1813 
1833 
1903 


Reader  Aids 


INFORMATION  AND  ASSISTANCE 
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publishes  separatety  a  List  of  CFR  Sections  Affected  (LSA).  wt>ich 


3CFR 

Eiaeultve  Ordera: 

12842 17081 

July  2.  1910 

(Revoked  in  part 

by  PLO  6961) I8OI8 

Predamstlon: 

6540 17773 

Admlnistradv*  Orders: 
Detenntnatioos. 
Nto.  92-18  Of 

Febfuary  28.  1992 

(See  No.  93-18  of 

March  31,  1993) 19033 

No.  93-18  of 

March  31.  1993 19033 

5CFR 

330 18139 

335 18139 

870 181 42 

890 18142 

7  CFR 

16 „ 18143 

1 10 19014 

*00 17943.  17944 

1001.... 17948 

1002 17946 

1011 17947 

1^13 18304 

Proposed  Rules: 

1^13 17807 

1785 „ 18043 

1786 18043 

9  CFR 

Proposed  Rules: 

94 17462 

10  CFR 

2 - 17321 

72...... 17948 

Prapoead  Rules: 

50 18167 

20 18049 

11  CFR 

110 17967 

12  CFR 

226 17083 

748 1 7491 

791 1 7492 

960 1 7968 

1627....„ 18144 

Proposed  Rulse: 

327 17533 

701 1 7808 

14  CFR 

1 1 18138 


23— ~ 18958 

39 17972.  18337.  18338 

18340.18341,18342.19049 

71 17322,  17494,  18344 

73 - 17323.  18345 

97 17324,  17325 


39 18051.18053.  18347. 

19068. 19069. 19071. 19073 

71 17541.  17543,  18054, 

18055.18349,19152 
73 18351 

15  CFR 

946 18315 

16  CFR 

Proposed  Ruiss: 

305 18056 

17  CFR 

1 .....17495 

30 — , — 17495 

***■""• ••"••••••..«•• i7485 

150 „ 17973 

180 17495 

190 17495 

200 ..„ 1 7327 

202 17327 

229 17327 

230 „. 17327.  18145 

239 17327.  19050 

240 17327.  18145 

249 17327 

259 .17327 

270 17327,  19050 

274 17327,  19050 

Proposed  RuIss: 

12 17369 

1 50 1 8057 

200 18352 

270 „ 18352 

18  CFR 

101 17982 

201 1 7982 


Ch.  I „ 18185 

141 17544 

401 18352 

1301 17553 

19  CFR 

10 „ 


- 18146 

21  CFR 

Ch.1 17085 

1 - 1 7085,  1 7328 

5 17001,  17093,  17094, 

17095. 17096, 17105, 17105, 
17341,18346 
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12 17095 

14 „ 17095 

20 „ 17096.  17097 

73 17506.  17508 

74 17098.  17510 

100 „ 17096.  17097 

101 17085.  17096.  17097, 

17099.17100,17101.17102. 

17103. 17104. 17328. 17341, 
17343 

102 17102.  17103 

104 1Z104 

105 17096.  17104 

130 17103.  17105 

131 _. „....  17105 

133 _ 17105 

135 _ 17103.  17105 

136 17103 

137 _....17103 

139 17103 

145 _ 17103 

146 - „.17103 

150 17103 

152_ 17103 

155 » 17103 

156 17103 

1 58 „ 1 7103 

160 17103 

161 17103 

163..„ 17103 

164 17103 

166 _ -....17103 

168 _ 17103.17105 

169 17103 

172 17098 

177 17098 

178 17098.  17512,  17512. 

17513.17514 

186 17098 

1 89 1 7098 

520 1 8304 

522 „...18304 

529 _ 173^6 

558  ..I"....'l75i5.17516!  17346 

579 _ 18147 

1308 17106 


18448,19060 


100 17171 

101 _.17171.  18057 

102....„ 17171 

136 17172 

161 17171 

330 17553 

358..„ 17554 


22CFn 

514 


.18304 


24CFR 

50 17164 

574 :....17164 

905 17164 

3500 17165 

PropoMd  Rutac: 

125 _ „ 17172 

576.._ 17764 

25CFR 

PropoMd  Rui««: 

518 18353 

26CFR 

1 17166.  17775.  18148. 


Propo— d  Wut— : 
1 — 

17557 

301 _ 

18185 

27CFH 

22 „. 

19060 

24„ __ 

19062 

2tCFR 

35 „ 

_ „17520 

36    

_..17521 

PropoMd  RuIm: 
36            

17558 

29CFR 

1400..„ 

„..18007 

30CFR 

938.    „ 

18149 

PropoMdRutM: 
935 17173. 

17372.  18185 

944 

™..  18187 

950 _ 

..„_ 17811 

33CFn 

20 

17926 

100 17525.  18008.  18009 

151 

18329 

162 

17525 

165 

17525 

PropoMd  R«j(m: 
117 

18358 

165..- 17567. 

18189,  19074 

334 

.17373,  17374 

34CFR 

377..._ 

17306 

P»opo«td  RmI— : 
685 

_ 17472 

696 

-..18307 

36CFR 

242 

17776 

PropoMd  Rutas: 
1191 

17175 

37CFR 

202 

17778 

39CFn 

111_ _ 

.18190.  19075 

40CFR 

52 17778. 

18011 

17780,  18010. 
.18161.19066 

60 

18014 

61 

18014 

80 

19152 

81 

17783 

122 _ 

18014 

264 __ 

18014 

265- 

18014 

271 

18162 

403 _._ 

..18014 

707 _._ 

18014 

Ch.  I _ 

.._ 18062 

52 

.18190,  19075 

80 1 71 75 

82 19080 

86 19087 

112 19030 

238 18062 

260 „ 18197 

261 18197 

262 18197 

264 18197 

265 18197 

266 1 8197 

270 18197 

273 18197 

300 18197 


1313 17788 

1314 17788 

PropoMd  RuIm: 

1039 18072 


41CFR 

Propo>«d  Rul««: 
128-1 


.18360 


42CFR 

413 17527 

43CFR 

Ptibltc  Land  Ontor 

6961 „ 18018 

6962 18163 


3400 - 18362 

46CFR 

174 „ 17316 

252 17346 

47CFR 

1 _..  1 7528 

61 17166.  17528 

64 17167 

73 17786.  17349 

76. 17530.  17350 

90 17787 

Piopeaad  Rul— : 

2 „ 17180 

61 ™ 17813 

73 17816. 17817. 17818 

80 17180.  17568 

87 1 7568 

90 17819 

94._ 1 7568 

97 17180,  17375 

4aCFR 

215 _„ 18448 

252 18448 

PiopoMd  RuIm: 

9903 18363 

49CFR 

1 18018 

228 18163 

240 _„.„ 18982 

523 „.„ 18019 

525 — 18019 

533 18019 

537 18019 

552 17787 

821  ..„ 17531 

826...- 17531 

1002...._ 17788 

1017 17788 

1018 _ 17788 

1312 _ 17788 


50CFR 

17 

100 

216 

217_ 
227.. 
301. 
611. 
658- 
672.. 
675- 
685.. 


.18029.  18035 

,_ 17776 

17789 

.17364 

17364 

,___.17791 

17462 

17169 

17806 

..17366. 17367 
17462 


17 17376.  18073 

20 - 19008 

216 - 1 7SB9 

22& 17181 

625 18365 

641 19152 

672 17193.  17196. 17821 

675 17196,  17200,  17821, 

19067 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  NIs  from  tha  cun«nt 
sassion  of  Congress  which 
have  become  Federal  laws.  If 
may  be  used  In  oonfuncSon 
wm  "PLUS"  {PuWic  Laws 
Update  Service)  on  202-623- 
6641.  The  text  of  lews  Is  not 
published  In  the  Federal 
Regietar  but  may  be  ordered 
In  individual  pami>hlet  tonn 
(referred  to  as  "slip  laws*^ 
from  the  Superintendent  of 
Documents,  U.S.  Government 
Printng  Office,  Washington. 
DC  20402  (phone.  202-512- 
2470). 

H.R.  904/P.L  103-13 

To  amend  the  Airport  and 
Airway  Safety.  Capacity.  Noise 
Improvement,  arxt  Intermodai 
Transportation  Act  of  1992 
with  respect  to  the 
estaljlishment  of  9\e  National 
Commission  to  Ensure  a 
Strong  Competitive  Airline 
Industry.  (Apr.  7.  1993;  107 
Stat.  43;  2  pages) 

Last  List  April  9.  1993 


ELECTRONIC  BULLETIN 
BOARD 

Free  Electronic  Bulletin 
Board  Service  for  Public  Law 
Numbers  is  available  on  202- 
275-1538  or  275-0920. 
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CFR  CHECKUST 


This  ch«*Jwt  prepared  by  the  Office  of  the  Federal  Reaister  is 
published  weeldy.  It  is  arrar^ged  in  the  order  of  CFR  titles  stock 
numbers,  prices,  artd  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
wMk  and  which  is  now  available  for  sale  at  the  Government  Printing 

A  checklist  o<  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

ArJected),  which  Is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775  00 

domestk:.  $193.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Docunwnts,  Attn:  New  Orders 

P.O  Box  371954.  Pittsburgh,  PA  15250-7954.  AH  orders  must  be  ' 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account^lSA.  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  Friday  at  (202)  78^-3238 

!l!°I!lii?2.*«'!L'°  *^  P  "^  "^^^^  ^'^-  °'  ^^  your  cha^je  orders 
to  (202)  512-2233. 


Title 


Stock  Number 


1.2  (2  Reserved) (869-019-00001-1) i\sXX) 

3  (1991  Complotion 


and  Parts  100  and 

101) 


5  Parts: 

1-699  

700-1199  ... 
I200-£nd,  6  « 
Reserved) 

7  Parts: 

0-/6  „. 

27-45  

46-51   

•52  

5>209 

210-299  

300-399  

400-699  , 

700-899  

900-999  

1000-1059  ... 
1060-1119  ... 
1120-1199  ... 
1200-1499  ... 
1500-1899  ... 
1900-1939  ... 
1940-1949  ... 
1950-1999  ... 
2000-End  

B  


9  Parte: 

1-199  

20G-£nd  . 

10  Pans: 

0-50 

51-199.... 
200-399.. 
400-499  .. 
500-End  . 

11  

12  Parts: 

1-199  

200-219  ... 
220-299  ... 
300-499  ... 
500-599  ... 
•600-End  . 

13  


.(869^17-00002-7) 17.00 

.  (869-0 I9-00003-B) 5.50 

.(869^17-00004-3) 18.00 

(869-0 19-0000S4) 17.00 


RevMonOeia 
Jon.  I,  1993 

'Jan.  1,  1992 
Jon.  1,  1993 

Jan.  1,  1992 
Jan.  1,  1993 


(869-019-00006-2) 21.00        Jon.  1.  1993 


(869^)17-00007-8) 1700 

(869-019-00008-9) 13.00 

(869-0 17-O0009-4) 18.00 

(869-OI9-O001O-1) 28  00 

(669-017-00011-6) 19.00 

(869-017-00012-4) 26.00 

(869-017-00013-2) 13  00 

(869-019-00014-3) 17.00 

(869-019-OOOlS-l) 2100 

(869-019-00016-0) 33.00 

(869-019-00017-8) 2000 

(869-019-00018-6) 13.00 

(869-017-00019-1) 9  50 

(869-019-00020-8) 27.00 

(869-019-00021-6) 17.00 

(869-017-00022-1) 11.00 

(869-0 17-O002W)) 23.00 

....(869-017-00024-8) 26JX) 

....(869-019-00025-9) 12.00 

....  (869-O17-00026-4) 17.00 


Jan.  1, 
Jan.  1, 
Jon.  1, 
Jon.  1, 
Jan.  1. 
Jan.  1, 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jan.  1. 
Jon.  1. 
Jan.  1, 
Jon.  1. 
Jon.  1, 
Jon.  1, 
Jon.  1. 
Jan.  1, 


1992 

1993 

1992 

1993 

1992 

1992 

1992 

1993 

1993 

1993 

1993 

1993 

1992 

1993 

1993 

1992 

1992 

1992 

1993 


..  (869-019-00027-5) 27J0 

..  (669-019-00028-3) 2]J00 

..  (869-0 19-O0029-1) 29.00 

.  (869-01 7-O0030-2) 18.00 

.(869-019-00031-3) 15.00 

.  (869-019-00032-1) 20.00 

.(869-017-00033-7) 28.00 

.(869-017-00034-5) 12.00 

.(869-017-00035-3) 13.00 

.  (869-01 7-00C36-1) 13.00 

.  (869-01 7-00037-0) 22.00 

.(869-017-00038-8) 18.00 

.  (869-019-00039-9) 19.00 

(869-019-00040-2) 28D0 

(869-017-00041-8) 25.00 


Jon.  1.  1992 

Jan.  1,  1993 
Jon.  1.  1993 

Joa  1,  1993 
Jan.  1.  1992 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1992 

Jan.  1,  1992 

Jan.  1,  1992 
Jon.  1,  1992 
Jan.  1.  1992 
Jan.  1,  1992 
Jan.  1,  1993 
Jon.  1.  1993 

Jon.  1.  »992 


Ttiie 


Stock  Number 


Price       Revision  Data 


14  Parts: 

]^" (869.0W-00042-9) 29«) 

»-'» (869-01 7-0004>4) 22.00 

3>-W  <869-0 19-00044-6) 12.00 

200-1'W  (869-019-00045-3) 2200 

1200-£nd (869-019-00046-1) 16.00 

15  Parts: 

'>-2W  (869-019-00047-0) 14.00 

30O-7W (869-0 19-O0O48-8) 25  00 

800-€nd  (869-017-00049-3) 17.00 

16  Parts: 

0-'^  (869-019-00050-0) 7J)0 

'50-999 (869-017-00051-5) 144)0 

1000-End (869^)17-00052-3) 20.00 

17f>srts: 

'-'W  (869-0I7-O0054-0) 1500 

200-239 (669-017-00055-8) 17  00 

240-£nd  (869-017-00056-6) 24i» 

IBPsrts: 

l-'49  (869-017-00057^) 16.00 

'50-279 (869-017-00058-2) 19  00 

280-399 (86W)17-00059-l) 140)0 

^OO-ind  (869-017-00060-4) 9.50 

19  Parts: 

»-'99  (869-017-00061-2) 28  00 

200-€nd  (869-017-00062-1) 9.50 

20  Parts: 

'-3W  (669-017-00063-9) 16.00 

400-499 (869-017-00064-7) 31  00 

500-£nd  (869^)17-00065-5) 21.00 

21  Pans: 

'-W  (869-017-00066-3) 13.00 

100-169 (869-017-00067-1)  14.00 

170-199 (869-017-00068-0) 16.00 

20O-299 (869-017-00069-8) 5  50 

300-499 (869-017-00070-1) 29.00 

500-599 (869-017-00071-0) 21.00 

600-799 (869-01 7-00072-8) 7.00 

800-1299  (869-01 7-OOC73-6) 18.00 

130O^nd (869-017-00074^) 9.00 

22  Parts: 

'-2W  (869-017-00075-2) 2600 

300-£nd  (669-017-00076-1) 19.00 

23  (869-017-00077-9) 18.00 

24  Parts: 

0-199  (869-0 17-O0078-7) 34.00 

200-499 (869-01 7-O0079-5) 32.00 

500-699 (869-0 17-0008O-9) 13.00 

700-1699 (869-0 17-0008 1-7) 34  00 

1700-€nd (669-017-00082-5) 13.00 

25  (869-017-00063-3)  ... 


26  Parts: 

§§1.0-1-1.60  (869-017-00084-1)..  .  1700 

§§  1.61-1.169 !.  (869-017-00085-0) 3300 

§§1.170-1-300 (869-017-00086-8)  ...  19  00 

§§1.301-1.400 (869-017-00087-6)  ....  17  00 

§§  1.401-1.500 (869-017-00088-4) 38  00 

§§  1.501-1.640 (869-017-00089-2) 19  00 

§§1.641-1.850  (869-017-00090-6)  19  00 

§§  1.851-1.907  (669-017-00091-4) 23.00 

§§1.908-1.1000 (869-017-00092-2)  ...  26  00 

§§1.1001-1.1400  (869-017-00093-1) 1900 

§§1.1401-£nd  (869-017-00094-9) 2600 

2-29  (869-0 17-O0095-7) 22.M 

30-39  (869-017-00096-5) 15.00 

40-49  (669-017-00097-3) 1200 

50-299 (869-017-00098-1) 15.00 

300-499 (869-017-00099-0) 20.00 

500-599 (869-01 7-0010O-7) 6.00 

600-€nd  (869-017-00101-5) 650 


Jan.  1,  1993 
Jan.  1.  1992 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 

Jon.  1,  1993 
Jon.  1.  1993 
Jan.  1,  1992 

Jon.  1,  1993 
Jon.  1,  1992 
Jon.  1,  1992 

Apt.  1,  1992 
Apr.  1,  1992 
Apr,  1,  1992 

Apr.  1,  1992 
Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1,  1992 


Apr.  1, 
Apr.  1. 


1992 
1992 


Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 


Apr.  I, 
Apr  1, 
Apr.  1, 


1992 
1992 
1992 


Apr.  1,  1992 
Apr.  1,  1992 

25.00   Apr.  1,  1992 


Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  I,  1992 
Apr.  1,  1992 
Apr.  I,  1992 
Apr.  1.  1992 
Apr.  1,  1992 
Apr  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
'Apr.  1,  1990 
Apr  1,  1992 


IV 
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THto 


Stock  NumtMT 


Prlc«      Rcvltion  Data 


27  Parts: 

1-199  (869-017-00102-3) i4.00  Apt.  1.  1992 

200-£nd  (869-O17-O0103-1) 11.00  »Ap«.  1.  1991 

(869-017-00104-0) 37.00  July  1.  1992 


28 

29  Parts: 

0-99  

100-499 

500-899  

900-1899  

1900-1910  (§§  1901.1  to 

1910.999)  

1910  (§§  1910.1000  to 

end)  

1911-1925  

1926 

1927-€fKJ 

aOParta. 

1-199  (869-017-00114-7) 

200-699 (869-017-00115-5) 

700-€nd  (869-017-00116-3) 

31  Parta: 

0-199  (869^17-00117-1) 

200-€n<J  (869-017-00118-0) 


(869-017-00105-8) 19.00  July  1,  1992 

(869-0 13-00 106-6) 9.00  July  1.  1992 

(869-017-00107-4) 32.00  July  1,  1992 

(869-017-00108-2) 16.00  July  1.  1992 

(869-017-00109-1) 29.00  July  1.  1992 


(869-017-00110^) 16.00 

(86«)17-00111-2) 9.00 

(869-017-00112-1) 14.00 

(869-017-00113-9) 30.00 


25.00 
19.00 
25.00 

17.00 
25.00 


32  Parta: 

1-39,  Vol.  I 15.00 

1-39,  Vol.  II 19.00 

1-39,  Vol.  Ill 18.00 


30.00 
33.00 
29.00 
14.00 
20.00 
20.00 

18.00 
21.00 
23.00 

27.00 
19.00 
32.00 


1-189  (869-017-00119-8)  .. 

190-399 (869-017-00120-1)  .. 

400-629 (869-017-00121-0)  .. 

630-699 (869-017-00122-8)  .. 

700-799 (869-017-00123-6)  .. 

800-€nd  1869-017-00124-4)  .. 

33  Parta: 

1-124  (86W)17-00125-2)  .. 

125-199 (869-017-00126-1)  .. 

200-£nd  (869-017-00127-9)  .. 

34  Parta: 

1-299  (869-017-00128-7)  .. 

300-399 (869-017-00129-5)  .. 

400-End  (869-017-00130-9)  .. 

35 (869-017-00131-7)  .. 

36  Parta: 

1-199  (869-017-00132-5) 15.00 

200-£nd  (869^)17-00133-3) 32.00 

37 (869-017-00134-1) 17.00 

38  Parte: 

0-17  (869-017-00135-0)  .. 

1»-End  (869-017-00136-8)  .. 

39  (869-017-00137-6)  .. 

40  Parte: 

1-51  (869-017-0013&-4)  .. 

52  (869-017-00139-2)  .. 

53-60  (869-017-00140-6)  .. 

61-80  (869-017-00)41-4)  .. 

81-85  (869-017-00142-2)  .. 

86-99  (869-017-00143-1)  .. 

100-149 (869-017-00)44-9)  .. 

150-169 (869-017-00145-7)  .. 

190-259 (869-017-00146-5)  .. 

260-299 (869-017-00147-3)  .. 

300-399 (869-017-00148-1)  .. 

400-424 (869-017-00149-0)  .. 

425-699 (869-017-00150-3)  .. 

700-789 (869-017-00151-1)  .. 

790-€nd  (869-017-00152-0)  . 


28.00 
28.00 


31.00 
33.00 
36.00 
16.00 
17.00 
33.00 
34.00 
21.00 
16.00 
36.00 
15.00 
26.00 
26.00 
23.00 
2S.00 

41Chaptars: 

1. 1-1  to  1-10 13.00 

1, 1-1 1  to  AppendM,  2  (2  Reswved) 13.00 


July  1, 

*July  1, 

July  1, 

July  1, 


1992 
1989 
1992 
1992 


July  1,  1992 

July  1,  1992 

July  1,  1992 

July  1.  1992 

July  1,  1992 

'July  1,  1984 

2  July  1,  1984 

'July  1.  1984 

July  1,  1992 

July  1,  1992 

July  1,  1992 

'July  1,  1991 

July  1.  1992 

July  1,  1992 

July  1,  1992 

July  1,  1992 

July  1,  1992 

July  1,  1992 

July  1,  1992 

July  1.  1992 


12.00        July  1.  1992 


July  1,  1992 
July  1,  1992 

July  1,  1992 


Sep!  1,  1992 
Sept.  1,  1992 


16.00        July  1,  1992 


July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1.  1992 
July  1.  1992 
July  1,  1992 
July  1.  1992 
July  1,  1992 
July  1.  1992 
July  1.  1992 
July  1,  1992 
July  1,  1992 

^Juiy  1. 1984 
'July  1,  1984 


TWa 

3-4... 

7 

8 

9 

10-17 


Stock  Number 


Prtca       Ravltlon  Oat* 

14.00 

6.00 

4.50 
13.00 

9.50 


18,  Vol.  I,  Ports  1-5  13.00 

18.  Vol.  II.  Ports  ^19 13.00 

18.  Vol.  III.  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-017-00153-8) 9.50 

101  (869-017-00154-6) 28.00 

102-200 (869-017-00155-4) 11.00 

201-End  (869-017-00156-2) 11.00 

42  Parte: 

1-399  (869-017-00157-1) 23.00 

400429 (869-017-00158-9) 23.00 

430-£nd  (869-017-O0159-7) 31.00 

43  Parte: 

1-999  (869-017-00160-1) '  22.00 

1000-3999  (869-017-00161-9) 3000 

4000-€nd (869-017-00162-7) 13.00 


'July  1,  1984 

'July  1,  1984 

'July  1,  1964 

'July  1,  1984 

'July  1,  1984 

'July  1,  1964 

'July  1.  1964 

'July  1,  1964 

'July  1,  1964 

July  1,  1992 

July  1,  1992 

'July  1,  1991 

July  1,  1992 

Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 


44  (869-017-00163-5) 26.00  Oct.  1,  1992 

45  Parte: 

1-199  (869-017-00164-3) 20.00  Oct.  1,  1992 

200-499 (869-017-00165-1) 14.00  Oct.  1,  1992 

500-1199 (869-017-00166-0) 30.00  Oct.  1,  1992 

1200-End (869-017-00167-8) 20.00  Oct.  1,  1992 

46  Parte: 

1-40  (869-017-00168-6) 17.00  Oct.  1,  1992 

41-69  (869-017-00169-4) 16.00  Oct.  1,  1992 

70-89  (869-017-00170-8) 8.00  Oct.  1.  1992 

90-139 (869-017-00171-6) 1400  Oct.  1,  1992 

140-155 (869-01 7-0017^4) 12.00  Oct.  1,  1992 

156-165 (869-017-00173-2) 14.00  'Oct.  1,  1991 

166-199 (669-017-00174-1) 17.00  Oct.  1,  1992 

200-499...; (669-017-00175-9) 22.00  Oct.  1,  1992 

500-£nd  (869-017-00176-7) 14.00  Oct.  1,  1992 

47  Parte: 

0-19  (869-017-00177-5) 22.00  Oct.  1,  1992 

20-39  (669-017-00178-3) 22.00  Oct.  1.  1992 

40-69  (669-017-00179-1) 12.00  Oct.  1,  1992 

70-79  (869-017-00180-5) 21.00  Oct.  1,  1992 

80-End  (869-017-00181-3) 24.00  Oct.  1,  1992 

48  Chaptara: 

1  (Parts  1-51)  (869-017-00182-1) 34.00  Oct.  1,  1992 

1  (Ports  52-99)  (669-017-00183-0) 22.00  Oct.  1,  1992 

2  (Ports  201-251) (869-017-00184-8) 15D0  Oct.  1,  1992 

2  (Ports  252-299) (869^)17-00185-6) 12.00  Oct.  1.  1992 

3-6 (869-O17-001864) 22.00  Oct.  1,  1992 

7-14  (669-017-00187-2) 30.00  Oct.  1,  1992 

15-28  (869-017-00188-1) 26.00  Oct.  1,  1992 

29-£mJ  (669-017-00189-9) 16.00  Oct.  1.  1992 

49  Parte: 

1-99 (86«)1 7-00190-2) 22.00  Oct.  1,  1992 

100-177 (869-017-00191-1) 27J)0  Oct.  1,  1992 

178-199 (869-017-00192-9) 19.00  Oct.  1.  1992 

200-399 (869-017-00193-7) 27.00  Oct.  1,  1992 

400-999 (869-017-00194-5) 31.00  Oct.  1,  1992 

1000-1199  (869-017-00195-3) 19.00  Oct.  1,  1992 

1200-End (869-017-00196-1) 21O0  Oct.  1,  1992 

50  Parte: 

1-199  (869-017-00197-0) 23.00  Oct.  1,  1992 

200-599 (869-017-00198-8) 2Q.00  Oct.  1.  1992 

600-€nd  (869-017-00199-6) 20.00  Oct.  1.  1992 

•CFB  Index  ond 

Findings  Aids  (869-019-00053-4) 36J)0  Jon.  1.  1993 

Coniptete  1993  CFB  set 775J0  1993 

Micro<iche  CFR  Edition: 

Complete  set  (one-time  moifing)  188^  1990 


ision  Data 

ilyl 

,  1984 

Hyl 

,  1984 

nyi 

,  1964 

Uyl 

,  1984 

Ilyl 

.  1984 

Hyl 

,  1984 

Ilyl 

,  1984 

tfyl 

.1984 

Ilyl 

.  1984 

Hyl 

,  I9V2 

Hyl 

,  1992 

Ilyl 

,  1991 

Ilyl 

,  1992 

:l.  1 

,1992 

:l.  1 

,  1W2 

ct.  1 

.1992 

:t.  1 

.1992 

:t.  1 

.  1992 

:t.  1 

,  1992 

ct.  1 

.1992 

:».  1 

,  1992 

ct.  1 

,1992 

ct.  1 

,  19V2 

ct.  1 

,  1992 

ct.  1 

.1992 

ct.  1 

,  1992 

ct.  1 

.  1992 

ct. 

,  1992 

ct.  1 

,1992 

ct. 

,1991 

ct. 

,1992 

ct. 

,  1992 

ct. 

,  1992 

ct. 

,  1992 

ct. 

,  1992 

ct. 

,  1992 

ct. 

,  1992 

ct. 

,  1992 

ct. 

.1992 

ct. 

,  1992 

ct. 

,  1992 

ct. 

1.1992 

ct. 

,  1992 

ct. 

1.  1992 

ct. 

,  1992 

ct. 

1,  1992 

ct. 

1,  1992 

ct. 

1.  1992 

ct. 

1.  IW2 

ct. 

1,  1992 

ct. 

1,  1992 

ct. 

1,1992 

ct. 

1,  1992 

ct. 

1,  1992 

ct. 

1,  IW2 

ct. 

1.1992 

m. 

1.  1993 

1993 

Tltl*  Stock  Numhar 

Comptefe  set  (one-time  maying) 

Complete  set  (one-time  moiljng) 

Subscriptior  (mailed  0$  issued)  

Individual  copies 
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1990 


RaviatonData 

teW»  1991 

188.00  1992 

223.00  1993 

2JB0  1993 


'  Bacousa  Tin*  3  »  on  onnud  compilotloft.  mi»  vokjoia  and  d  pcevkjuj  volum« 
should  ba  raloinad  as  a  pafmonam  refwanca  xxjca. 

'Tha  Jiiy  1,  19«S  adition  ol  J2  CFB  Pert*  1-189  conloiftt  o  note  only  tw 
Paf»  1-39  InduHva.  to  tha  hjl  laxt  o(  ma  Oa4an»  AcqUwtwn  BaguiotKins 
InPort*  J-39,  consUt  tha  thraa  C»  vokima*  biuad  a  a(  Aiy  I,  1984.  contanmg 
Ihoia  pvtt. 

'Iha  Xiy  I,  1985  adtion  of  41  CFB  Ctxjptar*  1-lM  conlorn  o  rwte  only 
»o«  Choptafi  1  10  49  iiMMff.  for  tha  Ml  tait  of  procwamao*  lagviotiont 
in  Choptari  1  to  49,  cana«  iha  aiayan  C»  votumat  luuad  oi  o(  July  I 
1984  conlortng  thoia  choptaa. 

*No  omandmanfi  to  tfw  voluma  wara  promotgotad  during  ft>a  pefiod  Apr 
I,  1990  to  Mor.  31,  1991,  Tha  CFB  voiuma  iiuad  Apr!  1,  1990  should  ba 
ratdnad 

•No  omandmantj  to  this  vduma  wa«t  pronutgotad  during  lha  parted  Apr 
••  JWI  to  Mar.  30,  1992.  tha  C»  voluma  iKuad  Aprl  I,  1991,  should  ba 


*No  omandrnents  to  the  voluma  wara  prornulgalad  during  tt>a  parwd  July 
1.  1989  to  Jgna  30,  1992.  Ttw  CFB  voluma  Muad  July  1,  1989,  modti  ba  ralonad. 

'Ko  amandmants  to  this  voluma  wara  promuloolad  during  tha  panod  July 
1,  1991  to  Juna  30,  1992.  Iha  CFB  volurT>a  osuad  July  1,  1991,  should  be  ralomad. 

•No  orrtandmants  to  this  voluma  wara  prorrxjlgotad  dunng  tt>a  parwd  Oclobar 
I.  1991  to  Saptambar  30,  1992.  Tha  CFB  voluma  issuaO  Octobar  1  1991  thould 
baraldnad. 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


"<KK„ 


Moru)«>.  -lutuATy  i3.  1909 
Vokunr  ib     Numbrr  4 


This  unique  service  provides  ufj-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Cor>gress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


(Ww  Processing  Code 

*6466 

DYES 


Charge  your  order. 
It's  easy! 


i^^^^i 


Charge  orders  may  be  telephoned  to  the  GPO  oidei 
desti  it  (202)  783-3238  tromSOOatn  to400pm 
eastern  time.  Monday- Friday  (eicept  hoMays) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PO)  so  I  can  keep  up  to  date  on 
Presidential  activities. 


D 


$96.00  First  Class 


D 


$58.00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $  All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

0  Check  payable- to  Itre  Superintendent  of 
Documents         . ,  -  -  .    -  ^ .. ;  ^^^  . 

1  I  GPO  Deposit  Account 


-n 


(Street  address) 


n  VISA  or  MasterCard  Account 


(City.  State.  ZIP  Code) 


L 


) 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 


(Signature)  (R**  ''«') 

4.  Mail  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIFHON 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  lodei  and  Code 
of  Federal  Regulatioiis  List  of  SecHons  Affected  (LS  A>,  aU  for  $415UN)  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
I  will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — ^you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  Order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select . . 

•  the  daily  only  Fiederal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Fiederal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

lb  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  e}q>iration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMnH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC92      R. 


MD    20747 


?>J?i  ^";MrM»  r 


l?:;«^(.l.  ' 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
f^ederal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Alfected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put>lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumutative  torm 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 
$21  00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  m 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references- 
$19.00  per  yeat 


A  firidioQ  aKJ  6  ifKUxJed  m  each  publKslon  «vrtjcft  lists 
fecerai  Regislet  page  nu"tt!ets  *ii:n  me  tiate  ol  pcOiicaton 
m  tf^  Fedaai  Register 


Superintendent  of  Documents  Subscriptions  Order  Form 


Omv  flDCVSSng  Coop 

*5351 


Cb»fg%  yourordet. 
It's  easy! 


ES 


I J    M.  M-Jl^^  pki&c  send  me  the  following  iadicaled  subiscriptions-. 

[J  LSA  •  List  of  CFR  Sections  Affected-one  year  as  iss«*ed- $21X10  (LCS) 
I I  Federal  Register  Index -one  year  as  issued  -  $19X)0  (FRSU) 


Chaige  onMfs  may  be  Mapftonwt  lo  the  GPO 
On*  at  (202t  n3-323t  tnm  •«>  am  W  *0»  p 
easteni  nme.  Monoay^nday  >t»pl  hoWays). 


1.  The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 
Please  Type  or  Print 


(Company  or  personal  name) 


(Addilional  addrcss/'atiention  line) 


AH  pricejt  include  i^uiar  domestic  postage  and  handling  and  are  subject  to  change. 


3.  Please  cheosc  metliod  of  payment: 

I I  Check  payable  lo  the  Superintendent  of  Documents 

[J  GPO  Deposit  Account         I     I     I     I     I     I     I     I  -  [U 
I I  VISA  or  MasterCard  Account 


(Street  address) 


(City,  Sute.  ZIP  Code) 
(  ) 


1  1 

11      MM 

Thank  you  Jor  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  irwluding  area  ctxle) 

(Signature) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Priming  Office.  Washington.  DC  20402-9371 


(Rev.  10/92) 


-»w<.,^.»  >  r1-ii''-'*y'*'i'%'i1'H«1t*ir'  ft  .  V5»  I      -  ,?> 


Announcing  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 
and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register- 
Code  oi  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publicaUons.  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 

The  GUIM:  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  vrrious  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Registei;  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I — I   I  Eo.  please  send  me  the  following: 


CMar  Precamng  C«M: 


Charge  your  ordw. 
IftEaty! 


L  _  ^ 


fciiJ 


To  fax  your  orders  (202)  512-2250 

copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  i^rsoaal  Name) 


(Please  type  or  prhn) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(I>iytiiBe  phone  inchidiiig  area  cxxie) 


(Purchase  Order  Na) 

VES    NO 

M^y  wr  inalbr  jvor  UBM/Bd 

ktrcaavidlaMcIo  other  MilcnrD   C 

Please  Cboose  Method  of  PaymcBC: 

I — I  Check  Riyable  to  the  Superinteodeot  of  Documents 
Lj  GPO  Deposit  Account         1    1     1     I     1     I     I     l~n 
I I  VISA  or  MasterCard  Account 


n 


(Credit  card  expirebon  date) 


Thank  you  for 
your  order! 


(Anthorizing  Signature) 

Mail  1b:    New  Owiera.  ^npuumrnkM  of  Docomaits 
Fa  Box  3(7i954.  Pittsburgh,  ftV  15250-7954 


^OL 


ISS 


9  93 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
MATERIAL  EFFECT  THE  QUALITY  OF  THE 
MICROEDITION.  THIS  REPRODUCTION  IS 
MADE  FROM  THE  BEST  COPY  AVAILABLE. 


4-13-9i 

Vol.  58  No.  69 


Tuesday 
April  13, 1993 


United  States 
Government 
Printing  Office 

SUPERINTENDBNT 
OFDOCUMENTB 
Washington,  DCJ  20402 


OFFICIAL  BUSI^  ess 
Penaltv  for  privc  tt  use,  S300 


*****************5- DIGIT      -48106 

A   FR    SERIA300S   NOV      93      R 

SERIALS   PROCESSING 

UNIV   MICROFILMS    INTL 

300  N   2EEB   RD 

ANN   AReOR  MI      48106 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Government  Printing  Office 

IISSN  0097-63261 


9  93 


4-1 
Vol 


Vol.  58        No.  69 
PoflM  10193-19320 


Tuesday 
April  13,  1993 


Briefing,  on  How  To  Um  tbm  Ftd.r.i  K^mter 
For  infonnation  on  briefiogs  in  Independence.  MO,  uid 
VVashington.  DC.  see  announcement  on  the  inside  cover 
of  this  issue. 


i       ^ 


n  1 


n 


Fadaral  Register  /  Vol.  56.  No.  69  /  Tuesday,  April  13,  1993 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  ofHcial  holidays),  by 
the  Office  of  the  Federal  Risgister.  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended:  44  U.S.C  Qx.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Fwlaral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspjection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
iudicially  noticed. 

The  Federal  Ragistv  is  published  in  paper.  24x  microfiche  format 
and  magnetic  tBp>e.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375,  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  AHected 
[LSA]  subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S353:  and  magnetic 
tape  is  S37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  p>ages  as  actually 
bound:  or  $1.50  for  each  issue  in  microfiche  form:  or  $175.00  per 
magnetic  tap>e.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA  or  MasterCard.  Mail  to:  New  Orders.  Superintendent 
of  Documents.  P.O.  Box  371954.  Pittsburgh,  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


SUBSCRIFnONS  AND  CX)PIE$ 

PUBUC 

Sufaecriptioiic: 

Paper  or  fiche 

202-783-3238 

Magnetic  tapes 

512-1530 

Problems  with  public  subscriptions 

512-2303 

Single  copiet^Mck  copies: 

Paper  or  fiche 

783-3238 

Magnetic  tapes 

512-1530 

Problems  with  public  single  copies 

512-2457 

FEDERAL  AGENCIES 

Sufaacriptions: 

Paper  or  fiche 

523-5243 

Magnetic  tapes 

512-1530 

Problems  with  Federal  agency  subscriptions 

S2»-5243 

For  olbar  tatephoo*  mimbart.  •••  the  Reader  Aids  Mdioa 

•i  the  and  of  this  iMiM. 

® 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  parson  who  uses  the  Federal  Rsgistar  and  Cod*  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Registar. 

WHAT:     Free  public  t>riefings  (approximately  3  hours)  to  pretant: 

1.  The  regulatory  process,  tvith  a  focus  on  the  Fadaral  Ragliter 
•ystsm  and  the  public's  role  in  the  development  of 
raguledons. 

2.  The  reladooshlp  tietween  the  Federal  RagUter  and  Code  of 
Federal  Ragulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  neceesary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


INDEPENDENCE.  MO 

WHEN: 

April  27,  at  9:30  am 

WHERE: 

Harry  S.  Tnmian  Library 

U.S.  Highway  24  and  Delaware  St. 

Multipurpose  Room 

Independence,  MO 

RESERVATIONS: 

Federal  Information  Center 

1-800-735-8004  or 

1-800-366-2998  for  the  St.  Louis  area 

WASHINGTON.  DC 
WHEN:  May  12  and  June  15  at  9:00  am 

WHERE:  Office  of  the  Federal  Register.  7th  Floor 

Conference  Room,  800  North  Capitol  Street 

NW,  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:   202-523-4538 
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Administrative  Conference  of  the  Untted  States 

NOTICES 
Meetings; 
Judicial  Review  Committee,  19232 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

Air  Force  Department 

NOTICES 

Meeting$i 
Scientific  Advisory  Board.  19237.  19238 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Environmental  statemerrts;  availability,  etci: 
Genetically  engineered  organisms;  field  test  permits- 
Soybean  plants,  etc.,  19232,  19233 
John  F.  Kennedy  International  Airport,  NY; 

comprehensive  gull  hazard  management  program; 
meeting,  19234 
Genetically  engineered  organisms  for  release  Info 

environment;  permit  applications. 
Meetings: 

Veterinary  biological  products- 
Manufacture,  distribution,  and  use,  19234 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

BonneviHe  Power  Administration 

NOTICES 

Pacific  Northwest  Electric  Power  Planning  and 
Conservation  Act: 
Resource  contingency  program;  preconst ruction  and 
investigation  expenses  payments  to  selected 
sponsors,  19238 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc:.; 

Prevention  of  HIV  Infection  Advisory  Committee 
subcommittees.  19261 
MeetingsJ 

Prevention  of  HIV  Infection  Advisory  Committee.  19261 

Commerce  Department 

See  Export  Administration  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions: 

Sydney  Futures  Exchange,  19209 
NOTICES 
Contract  market  proposals: 

Chicago  Mercantile  Exchange,  Inc. — 
Live  cattle,  etc.,  19236 

Defense  Department 
See  Air  Force  Department 

See  Strategic  Environmental  Research  and  Development 
Program  Scientific  Advisory  Board 
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Education  Department 

RULES 

Postsecondary  education: 

Default  reduction  Initiative.  19211 
PROPOSED  RULES 
Postsecondary  education: 

College  facilities  loan  program.  19298 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Anderson  Sportswear,  19276 

Baker  Oil  Tools,  19276 

Cyprus  Thompson  Creek  Mining  Co.,  19277 

G.E.  Motors  et  al.,  19277 

Lucas  Aerospace  Power  Transmission  Cxirp..  19278 

MCMCo..  Inc..  19278 

Tanya  A.  Marie.  Inc..  19278 
Grant  and  cooperative  agreement  awards: 

Job  Training  Partnership  Act — 
Manpower  Demonstration  Research  Corp.,  19278 
Job  Training  Partnership  Act: 

Migrant  and  seasonal  farmworker  programs — 
State  planning  estimates  and  alhxuntion  formula.  19279 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements:  subsequent  arrangements,  19248 

Conflict  of  interests: 

Divestiture  requirements;  supervisory  employee  waivers 
19238 
Natural  gas  exportation  and  importation: 

Enron  Gas  Marketing  Canada  Inc..  19248 
Powerplant  and  industrial  fuel  use;  new  electric 

powerplant  coal  capability;  compliance  certintatmns; 

Camden  Cogen,  L.P..  19249 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Gasoline-  and  methanol-fueled  light-duty  vehicles  and 
trucks;  evaporative  emi.ssion  regulations 
Public  workshop.  19211 
PROPOSED  RULES 
Superfund  program: 
Toxic  chemical  reiea.se  reporting:  community  right-to- 
luiow — 

Facilities  coverage,  19308 
NOTICES 

Agency  information  collection  activities  under  0MB 

review.  19249 
Hazardous  waste: 
Identification  and  listing — 
Guidance  document;  availability.  19250 
Pesticide  programs: 
Confidential  business  information  and  data  transfer  to 
contractors.  19250 
Toxic  and  hazardous  substances  control: 
Chemical  substance  inventory — 
Removal  of  39  reported  chemical  substances.  19251 


IV 


Federal  Register  /  Vol.  58.  No.  69  /  Tuesday,  April  13.  1993  /  Con'tents 


Testing  consent  agreement  development — 
Tier  II  and  III  chemical  substances,  19253 
Water  pollution  control: 
Clean  Water  Act — 
State  water  quality  standards;  approval  and  disapproval 
lists  and  individual  control  strategies:  availability. 
19254 

Equal  Employment  Opportunity  Commission 

RULES 

Employment  discrimination: 
Charges:  designation  of  State  and  local  fair  employment 
practices  agencies  (706  agencies) — 
Youngstown  (OH)  Human  Relations  Commission. 
19210 

Executive  Office  of  the  President 
See  Presidential  Documents 

Export  Administration  Bureau 

NOTX^ES 
Meetings: 
Materials  Processing  Equipment  Technical  Advisory 
Committee.  19235 

Farm  Credit  Administration 

NOTICES 

Meetings:  Sunshine  Act.  19294 

Federal  Aviation  Administration 

RULES 

VOR  Federal  airways.  19208 

PROPOSED  RULES 
Transition  areas,  19214 

Federal  Communications  Commission 

PROPOSED  RULES 
Radio  broadcasting: 

Children's  television  programming.  19216 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
Community  TV  of  Southern  California  et  al..  19255 
Scripps  Howard  Broadcasting  Co.  et  al.,  19255 
Trinity  Broadcasting  of  Florida,  Inc.,  et  al..  19255 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  19256,  19257 
Disaster  and  emergency  areas: 
Florida,  19257 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 
Energy  Policy  Act: 
Oil  pipeline  regulations  revisions;  staff  proposal 
Informal  conference:  rescheduled.  19215 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

Western  Resources,  Inc.,  et  al..  19239 
Environmental  statements:  availability,  etc.: 

Idaho  Power  Co..  19239 

Washington  Water  Power,  19239 
Meetings:  Sunshine  Act,  19293 
Natural  gas  certificate  filings: 

ANR  Pipeline  Co.  et  al..  19243 
Applications,  hearings,  determinations,  etc.: 

Alabama-Tennessee  Natural  Gas  Co..  19244 


Arkla  Energy  Resources  Co.,  19245 

El  Paso  Natural  Gas  Co..  19245 

Equitrans.  Inc..  19245 

Florida  Gas  Transmission  Co.,  19245 

Kentucky  West  Virginia  Gas  Co..  19246 

KN  Energy.  Inc..  19246 

MidCon  Texas  Pipeline  Corp..  19246 

Mississippi  River  Transmission  Corp..  19247 

Northern  Natural  Gas  Co..  19247 

Sabine  Pipe  Line  Co..  19.248 

Trunkline  Gas  Co..  19248 

Federal  Financial  institutions  Examination  Council 

NOTICES 

Insured  depository  institutions;  supplemental  disrlosure  of 
estimated  fair  values,  19257 

Federal  Housing  Rnance  Board 

RULES 

Freedom  of  Information  Act;  implementation,  19197 
Government  in  Sunshine  Act;  implementation.  19202 
Operations  procedures:  establishment.  19195 
Privacy  Act:  implementation.  19204 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  19260 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act.  19294.  19295 

Hsh  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Black-footed  ferrets;  experimental  population  in  north- 
central  Montana.  19220 
Findings  on  petitions,  etc..  19216 
Rio  Grande  silvery  minnow,  19220 

General  Services  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  19260 

Health  and  Human  Services  Department 
See  Centers  for  Disease  Control  and  Prevention 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Childhood  Vaccines  Advisory  Commission,  19261 
Grants  and  cooperative  agreements;  availability,  etc.: 
Advanced  nurse  education,  19262 
Disadvantaged  health  professions  faculty  loan  repayment 

program.  19264 
Health  administration  traineeships  and  special  projects 

program,  19269 
Nursing  special  project  grants.  19270 
Public  health  traineeships  to  public  health  schools  and 

Other  public  and  nonprofit  private  institutions.  19272 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 
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See  Surface  Mining  Reclamation  and  Enforcement  Office 

Justice  Department 
NOTices 

Pollution  control:  consent  judgments: 
Texas  Tank  Car,  19276 

Labor  Oepartment 

See  Employment  and  Training  Adminirtration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska,  19212 

Oregon.  19212 
NoncEt 
Survey  plat  filings: 

New  Mexico,  19274 

NaUonal  Foundation  on  the  Arte  and  the  Humanttiee 

NOTicca 

Agency  information  collection  activities  under  OMB 

review,  19280 
Grants  and  cooperative  agreements;  availability,  etc.: 
Mayors'  institute  on  dty  design.  19281 

National  InsUtutea  of  Health 

MOTicea 
Meetings: 
Research  Grants  ENvision  Behavioral  and  Neurosctences 
Special  Emphasis  Panel,  19273 

National  Oceenic  and  Atmospheric  Admlniatration 

RUI^S 

Fishery  conservation  and  management: 
Bering  Sea  and  Aleutian  Islands  eroundfish.  19213 

NOTICES 

Meetings: 
North  Pacific  Fishery  Management  Council,  19235 
Western  Pacific  Fishery  Management  Coundl,  19235 

National  Park  Service 

NOTICES 

Delaware  Water  Gap  National  Recreation  Area:  u.se 
proposals,  19274 

Meetings: 
Acadia  National  Parle  Advisory  Commission,  19274 
Farmington  River  Study  Committee,  19275 

National  Register  of  Historic  Places: 
Pending  nominations,  19275 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Tennessee  Valley  Authority,  19281 
Meetings;  Sunshine  Act,  19295 
Petitions;  Director's  decisions: 

Advanced  Medical  Systems,  Inc.,  19282 
Applications,  hearings,  determinations,  etc.: 

GPU  Nuclear  Corp.,  19282 
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Presidential  Determination  No.  93-17  of  March  30,  1993 
Military  Drawdown  for  Israel 

Memorandum  for  the  Secretary  of  State  landl  the  Secretary  of  Defense 

Pursuant  to  section  599B  of  the  Foreign  Operations.  Export  Financing  and 
Related  Programs  Appropriations  Act.  1991  (Public  Law  101-513)  as  ame^d 
ed  by  Public  Law  102-145.  as  amended,  and  by  secUon  580  of  he  Sn 

?nPol'fxl°l!f."  ^'"P"'*  Financing,  and  Related  Programs  Appropriations^ft 
1993  (Public  Law  102-391)  (the  "Act").  I  hereby:  ^PPropnations  Act. 

(1)  direct  the  additional  drawdown  for  Israel  of  an  estimated  $491  1 
million  in  defense  articles  from  the  stocks  of  the  Department  of 
Defense  and  defense  services  of  the  Department  of  Defense,  as  appro- 

(2)  delegate  to  the  Secretary  of  Defense  the  notification  and  reporting 
functions  contained  in  subsections  599B(c)  and  (d)  of  the  Act. 

S^nTJrSietfRSiiten^'"'"'  ^"'  ''""''''  ^°  ^"''"^^  this'determina- 


l)srtUAJUM  <riJAA^^ 


THE  WHITE  HOUSE. 
Washington.  March  30.  1993. 


rOL 


ISS 


9  93 


This 
coni 
appti 
are  i 
Fed< 
50  til 

The 
the: 
new 
REG 


FED 

12C 

[93-1 

Ope 

AGQ 

Boai 
Acn 

SUMI 

Boai 
pron 
misc 
proc 
the  s 
Fedt 
("FFi 
oper 
cone 
and 
nonf 
fors 
upor 
H&W. 
Prog 
EFFEi 
FORI 
Char 
Gene 
Fede 
Stree 
SUPP 
Dece 
pron: 
at  12 
See  J 
pro  pi 
comr 
were 
Boan 
the  p 
Th 
will  i 
statui 
FHLI 
Hom( 
Instit 
Enfoi 


19195 
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This  section  of  th«  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appitcabitlty  and  legal  effect  rTX>st  of  which 
are  keyed  to  and  codified  in  the  Ck>de  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Ckxle  of  Federal  ReguiaUons  Is  sold  by 
tf>e  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  902 

[93-271 

Operations 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  is 
promulgating  its  final  rule  on 
miscellaneous  agency  internal 
procedures,  namely:  Its  procedure  for 
the  seminannual  assessments  on  the 
Federal  Home  Loan  Banks 
("FHLBanks")  for  Finance  Board 
operating  expenses,  its  procedure  for 
conducting  a  monthly  survey  on  rates 
and  terms  on  conventional,  one-family, 
nonfarm  mortgages,  its  schedule  of  fees 
for  specific  agency  services  available 
upon  request,  and  the  establishment  of 
its  Minority  Contractors  Outreach 
Program. 

EFFECTIVE  DATE:  April  13.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Szienker.  Attorney,  Office  of 
General  Counsel,  (202)  408-2554, 
Federal  Housing  Finance  Board.  1777  F 
Street  NW.,  Washington.  DC  20006. 
SUPPLEMENTARY  INFORMATION:  On 
December  30, 1991.  the  Finance  Board 
promulgated  its  Operations  regulations, 
at  12  CFR  part  902.  as  a  proposed  rule. 
See  56  FR  67239  (Dec.  30,  1991).  The 
proposed  rule  provided  for  a  30-day 
comment  period.  No  public  comments 
were  received.  However,  the  Finance 
Board  is  clarifying  certain  provisions  of 
the  proposed  rule  as  detailed  below. 

The  procedures  adopted  by  this  rule 
will  implement  provisions  of  various 
statutes.  The  assessment  of  the 
FHLBanks  is  governed  by  the  Federal 
Home  Loan  Bank  Act.  The  Financial 
Institutions  Reform,  Recovery  and 
Enforcement  Act  of  1989  mandates  the 


agency's  Minority  Contractors  Outreach 
Program,  and  the  Charter  Acts  of  the 
Federal  Home  Loan  Mortgage 
Corporation  and  the  Federal  National 
Mortgage  Association  provide  for  the 
agency's  survey  of  mortgage  rates.  The 
provision  requiring  a  fee  for  specialized 
services  not  offered  the  general  public  is 
found  in  title  31  of  the  United  States 
Code. 

The  definitions  have  been  charged  in 
the  final  rule.  Also,  the  final  rule  deletes 
some  of  the  language  in  §902.4  of  the 
proposed  rule.  Since  the  publication  of 
the  proposed  rule,  the  agency  is  no 
longer  providing  a  FAX  broadcasting 
service  for  its  monthly  index  of 
mortgage  rates. 

The  final  rule  contains  several 
changes  to  §  902.5 — Minority  Contracts 
Outreach  Program.  The  proposed  rule 
used  the  terms  "certified  minority 
contractors"  and  "minority-owned 
entities"  throughout  the  section.  The 
final  rule  uses  only  the  term  "minority- 
owmed  entities"  to  refer  to  either 
existing  contractors  or  possible 
contractors,  as  appropriate.  The  next 
change  is  the  addition  to  §  902.5(c)(ii)  of 
a  general  category  "(G)  Other  services" 
to  allow  for  the  identification  of  other 
categories  of  services  beyond  those 
specifically  identified.  The  last  change 
appears  at  §  902.5(c)(5)  (i)  and  (ii).  In 
each  paragraph,  the  text  has  been 
modified  to  provide  that  contracts, 
whether  under  or  over  $25,000.  will  be 
awarded  in  compliance  with 
appropriate  Federal  procurement  laws. 
The  reference  in  each  paragraph  to  "the 
need  for  full  and  open  competition"  has 
been  eliminated  because  it  is  subsumed 
within  the  requirement  that  all  awards 
be  made  in  a  manner  consistent  with 
applicable  Federal  procurement  laws. 
These  laws  allow  exception  to  full  and 
open  competition  under  appropriate 
circumstances,  and  the  revised 
regulation  eliminates  the  inference  that 
such  circumstances  would  not  be 
available. 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  VJS.C.  601  et  seq).  the 
Finance  Board  certified  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects  in  12  CFR  Part  902 

Assessments.  Federal  home  loan 
banks,  Government  contracts.  Minority 
businesses.  Mortgages. 


Accordingly,  the  Finance  Board  is 
amending  its  general  regulations  by 
adding  part  902  thereto,  as  follows: 

PART  902— OPERATIONS 

Sec. 

902.1  Definitions. 

902.2  Assessments. 

902.3  Monthly  interest  rate  survey. 

902.4  Schedule  of  charges  for  agency 
services. 

902.5  Minority  Contractors  Outreach 
Program. 

Authority:  12  U.S.C  1422b:  12  U.S.C. 
1438(b):  12  U.S.C  1833e. 

S  902.1     DeflnHiona. 

As  used  in  this  part: 

Bank  means  a  Federal  Home  Loan 
Bank, 

Bank  System  means  the  Federal  Home 
Loan  Bank  System,  consisting  of  all 
twelve  Banks. 

Business  means  an  enterprise, 
including  a  firm,  corporation,  joint  stock 
company,  partnership,  joint  venture  or 
association  that  engages  in  commercial 
activity  on  a  regular  basis. 

Chairperson  means  the  Chairperson  of 
the  Board  of  Directors. 

Finance  Board  means  the  Federal 
Housing  Finance  Board. 

Minority  means: 

(1)  A  male  person  or  persons 
classified  as  either  an  African- 
American,  a  Native- American,  a 
Hispanic-American,  or  an  Asian- 
American;  or 

(2)  A  female  person  or  persons 
regardless  of  ethnic  or  racial 
classification. 

Minority-owned  entity  means  a 
business  that  is: 

(1)  Owned  or  controlled  by  any 
combination  of  African-Americans. 
Native-Americans.  Hispanic-Americans 
or  Asian-Americans,  regardless  of 
gender,  where  such  ownership  or 
control  includes  the  management  of  the 
daily  business  operations;  or 

(2)  Owned  or  controlled  by  female 
persons,  regardless  of  ethnic  origin, 
where  such  ownership  or  control 
includes  the  management  of  its  daily 
business  operations. 

§902.2    AssessmenU. 

(a)  Pursuant  to  section  18(b)  of  the 
Federal  Home  Loan  Bank  Act.  as 
amended.  (12  U.S.C.  1438(b)).  the 
Finance  Board  will  assess  the  Bank 
System  for  such  funds  as  may  be 
necessary  to  meet  the  annual 
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administrative  and  operating  expenses 
of  the  Finance  Board.  This  section 
governs  the  procedures  under  which 
each  Bank  shall  be  assessed  for  its 
portion  of  the  Finance  Board's  annual 
expenses. 

(b)  Prior  to  the  end  of  each  calendar 
year,  or  as  soon  as  possible  thereafter, 
the  Finance  Board  shall  adopt  a 
resolution  approving  an  annual  budget 
for  all  Finance  Board  expenses  for  the 
next  calendar  year.  A  copy  of  such 
resolution  shall  be  forwarded  to  each 
Bank  president. 

(c)  The  Finance  Board  shall  make  two 
assessments  on  the  Bank  System  for 
each  calendar  year.  The  first  assessment 
shall  cover  the  first  six-month  period  of 
each  calendar  year,  and  the  second 
assessment  shall  cover  the  second  such 
period. 

(d)  Each  assessment  for  each  six- 
month  period  on  the  Bank  System  will 
be  for  one-half  of  the  budget  approved 
by  the  Finance  Board  pursuant  to 
paragraph  (b)  of  this  section,  except  that 
such  amount  may  be  offset  by: 

(1)  Revenues  received  by  the  Finance 
Board  from  subleasing  portions  of  its 
office  building  in  the  District  of 
Columbia;  and 

(2)  Funds,  determined  by  the  Finance 
Board  to  be  surplus  funds  from  prior 
assessments,  in  the  Finance  Board's 
special  deposit  account  in  the  United 
States  Treasury  at  the  time  of 
assessment. 

|e)  Each  assessment  made  pursuant  to 
this  section  shall  be  paid  by  the  Bank 
System.  Each  Bank's  pro  rata  share  of 
such  assessment  will  be  based  on  the 
total  paid-in  value  of  its  capital  stock, 
relative  to  the  total  paid-in  value  of  all 
capital  stock  of  the  Bank  System. 

(fl  Prior  to  making  an  assessment 
pursuant  to  this  section,  tlie  Finance 
Board  shall  adopt  a  resolution  notifying 
the  Banks  that  an  assessment  is  being 
levied  for  a  particular  six-month  period 
and  shall  forward  a  copy  of  such 
resolution  to  each  Bank  president. 

(g)  Following  the  notification  in 
paragraph  (f)  of  this  section,  the 
Chairperson,  or  designee,  shall 
determine  the  assessment  for  each  Bank 
and  notify  the  Banks  in  writing  of  the 
amount  due  under  the  assessment, 
based  on  the  formula  in  paragniph  (e)  of 
this  section. 

(h)  Unless  otherwise  instructed  by  the 
Chairperson,  or  designee,  each  Bank 
may  transfer  its  pro  rata  share  of  an 
as.sessment  to  the  Finance  Board  in 
equal  monthly  installments  over  the  six- 
month  period  covered  by  the 
assessment. 


§  902.3    Monthly  Interest  rete  survey. 

The  Finance  Board  conducts  its 
Monthly  Survey  of  Rates  and  Terms  on 
Conventional  c5ne-Family  Nonfarm 
Mortgage  Loans  in  the  following 
manner: 

(a)  Initial  survey.  Each  month,  the 
Finance  Board  samples  approxi.mately 
1,000  mortgage  lenders  (savings  and 
loan  associations,  savings  banks, 
commercial  banks,  and  mortgage  loan 
companies)  and  asks  them  to  report  the 
terms  and  conditions  on  all 
conventional  mortgages  (not  federally 
insured  or  guaranteed)  used  to  purchase 
single-family  homes  that  each  such 
lender  closes  during  the  last  five 
working  days  of  the  month.  In  most 
cases,  the  information  is  reported 
electronically  in  a  format  similar  to 
Finance  Board  Form  FHFB  10-91.  The 
data  is  weighted  so  that  the  pattern  of 
weighted  responses  matches  the  actual 
pattern  of  mortgage  originations  by 
lender  type  and  by  region.  The  Finance 
Board  tabulates  the  data  and  publishes 
standard  data  tables  late  in  the 
following  month. 

(b)  Adjustable-rate  mortgage  index. 
The  weighted  data,  tabulated  and 
published  pursuant  to  paragraph  (a)  of 
this  section,  is  used  to  compile  the 
Finance  Board's  adjustable-rate 
mortgage  index,  entitled  the  "National 
Average  Contract  Mortgage  Rate  for  the 
Purchase  of  Previously  Occupied  Homes 
by  Combined  Lenders."  TTiis  index  is 
the  successor  to  the  index  maintained 
by  the  former  Federal  Home  Loan  Bank 
Board  and  is  used  for  determining  the 
movement  of  the  interest  rate  on  the 
renegotiable-rate  mortgages  and  on  some 
other  adjustable-rate  mortgages. 

(c)  ^feans  of  survey.  The  Finance 
Board  collects  the  data  for  the 
compilation  of  the  indices  described  in 
this  section  by  contract.  Pursuant  to 
such  contract,  a  Finance  Board  form, 
entitled  "Monthly  Survey  of  Rates  and 
Tenns  on  Conventional  One-Family 
Nonfarm  Mortgage  Loans"  (FHFB  Form 
10-91).  is  distributed  to  selected 
lending  institutions.  The  data  is 
collected,  compiled  and  processed,  and 
the  completed  survey  results  are 
forwarded  to  the  Housing  Finance 
Directorate  of  the  Finance  Board  for 
tabulation  and  distribution. 

f  902.4    Schedule  of  chsrges  for  agency 
services. 

(a)  Authority.  Section  9701  of  title  31. 
United  Slates  Code,  directs  government 
agencies  to  charge  a  fee  for  any  special 
ser\ice  provided  to  a  selected  segment 
of  the  public  that  makes  use  of  such 
special  service  (31  U.SC.  9701).  The 
Office  of  Management  and  Budget's 
Circular  A-25  contains  guidelines  for 


agencies  to  follow  when  promulgating 
regulations  for  such  user  fee  charges. 
This  section  implements  that  authority, 
(b)  ARM  Index  special  programming 
service.  (1)  The  Finance  Board  develops 
and  makes  available  special  tabulations 
of  its  monthly  interest  rate  survey  data 
for  individual  users,  upon  request. 

(2)  Each  request  for  a  specialized 
interest  rate  survey  will  be  made  in  ■ 
writing  to  the  Housing  Finance 
Directorate. 

(3)  The  fee  for  such  special  service  is 
a  $100  per  hour  for  the  analyist's  time, 
with  a  minimum  charge  of  $100. 
prepaid,  to  accompany  the  written 
request. 

%  902.5    Minority  Contractors  Outreach 
Program. 

(a)  Scope.  (1)  This  section  establishes 
the  Finance  Board's  Minority 
Contractors  Outreach  Program  and 
designates  the  officials  responsible  for 
implementing  the  Program  and  its 
oversight. 

(2)  The  Minority  Contractor  Outreach 
Program: 

(i)  Seeks  to  encourage  the  maximum 
participation  of  minorities  in  all 
Finance  Board  procurement  contracts 
for  goods  or  services; 

(ii)  Shall  operate  consistent  with  the 
principle  of  hill  and  open  competition 
and  the  concept  of  contracting  for 
minimum  agency  needs  at  the  lowest 
practical  cost;  and 

(iii)  Shall  not  be  construed  to  be  a 
substitute  means  of  procurement  for  the 
Finance  Board's  established  procedural 
process  for  the  procurement  of  goods  or 
services. 

(b)  Responsibilities.  (1)  The  Director 
of  Administration  shall  have  general 
oversight  of  the  Minority  Contractors 
Outreach  Program. 

(2)  The  Chairperson  shall: 

(i)  Appoint  an  Minority  Contractors 
Advocate,  who  shall — 

(A)  Have  primary  responsibility  for 
furthering  the  purposes  of  the  Minority 
Contractors  Outreach  Program; 

(B)  Be  responsible  for  challenging 
barriers  to.  and  promoting  maximum 
participation  by.  minorities  or  minority- 
owned  entities  in  the  Finance  Board 
procurement  process;  and 

(C)  Develop  a  manual  describing  the 
procedures  by  which  the  Finance  Board 
will  implement  the  Minority 
Contractors  Outreach  Program. 

(ii)  Assign  such  Advocate  only  such 
duties  or  responsibilities,  with  respect 
to  the  Minority  Contraciors  Outreach 
Program,  as  are  consistent  with  this 
section,  and  shall  not  assign  such 
Advocate  any  duties  of  a  contracting 
officer  or  of  a  technical  representative 
on  a  contract. 
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(c)  Program  components.  The 
Minority  Contractors  Outreach  Program 
procedures  shall  include  the  following: 

(1)  Contractor  File,  (i)  The  Minority 
Contractors  Advocate  shall  compile  and 
maintain  an  ongoing  file  consisting  of 
minority-owned  entities  that  are 
interested  in  contracting  with  tha 
Finance  Board  for  goods  or  services 
through  the  competitive  bidding  or 
negotiated  procurement  process. 

(li)  The  information  in  such  file  shall 
list  the  current  name  and  address  of 
each  such  minority-owned  entity  and 
shall  categorize  each  name  and  address 
as  follows: 

(A)  Accounting  services; 

(B)  Building  support  services; 

(C)  Computer  services; 

(D)  Consulting  services; 

(E)  Legal  services; 

(F)  Office  supplies  and  equipment;  or 

(G)  Other  services. 

(2)  Solicitation.  The  Minority 
Contractors  Advocate  shall  implement  a 
procedure  for  soliciting  potential 
candidates  for  the  contractor  file 
provided  for  in  paragraph  (c)(1)  of  this 
section,  by  means  of  any  of  the 
following: 

(i)  Referrals  from  executive 
departments,  agencies  or 
instrumentalities  of  the  Federal 
Government; 

(ii)  Direct  solicitation  of  selected 
candidates; 

(iii)  Advertising  by  direct  mail  or 
publications  specifically  directed  to 
minorities,  or  minority-owned  entities; 

(iv)  Sponsoring  Finance  Board 
seminars  designed  to  explain  the 
Minority  Contractors  Outreach  Program 
to  minority  contractors  or  minority- 
owned  entities  who  have  the  potential 
of  contracting  with  the  Finance  Board; 

(v)  Attendance  at  conventions, 
seminars  or  other  professional 
conferences  of  minorities  or  minority- 
owned  entities  located  in  the  greater 
Washington  metropolitan  area. 

(3)  Certification,  (i)  No  minority- 
owned  entity  (whether  solicited  by  the 
Minority  Contractors  Advocate  or  not) 
may  participate  in  the  Finance  Board 
procurement  process  as  a  minority- 
owned  entity  unless  certified  as  such  by 
the  Chairperson,  or  designee. 

(ii)  The  certification  shall  be  by  a 
means  and  form  approved  by  the 
Finance  Board.     '. 

(iii)  Nothing  in  this  section  shall  be 
deemed  to  prevent  an  non-certified 
minority-owned  entity  fttim 
participating  in  the  procurement 
process  as  an  entity  not  designated  or 
deemed  a  minority  or  minority-owned 
entity. 

(4)  Promotion,  (i)  The  Minority 
Contractors  Advocate  shall  maintain  an 


ongoing  campaign  of  promotion  of  the 
Minority  Contractors  Outreach  Program 
with  all  certified  minority-owned 
entities. 

(ii)  This  campaign  shall  include: 

(A)  Ongoing  dissemination  of 
information  about  the  Minority 
Contractors  Outreach  Program  with 
certified  minority-owned  entities; 

(B)  Alerting  appropriate  certified 
minority-owned  entities  when  the 
Finance  Board  makes  a  solicitation  for 
a  bid  or  initiates  the  negotiation  of  a 
procurement  contract  for  goods  or 
services; 

(C)  Acting  as  a  liaison  between  the 
Finance  Board  contracting  authorities 
and  a  particular  minority-owned  entity; 
and 

(D)  Assisting  any  certified  minority- 
owned  entity  to  understand  Finance 
Board  contracting  procedures  or  other 
information  regarding  a  particular  bid  or 
contract. 

(iii)  Nothing  in  this  paragraph  (c)(4) 
shall  authorize  the  Minority  Contractors 
Advocate  to  represent  the  interests  of 
any  minority-owned  entity  in  any 
contract  matter  or  bid  before  the 
Finance  Board. 

(5)  Contract  award  guidelines — (i) 
Contracts  not  exceeding  $25,000.  The 
Finance  Board  Contracting  Officer  shall, 
from  time  to  time,  award  contracts  for 
the  procurement  of  goods  or  services, 
that  do  not  exceed  $25,000  in  costs,  to 
certified  minority-owned  entities  listed 
in  the  contractor  file  provided  for  in 
paragraph  (c)(1)  of  this  section,  to  the 
extent  not  inconsistent  with  the 
principles  of  Federal  Government 
procurement  laws.  Such  awards  shall  be 
made  after  consultation  with  the 
Minority  Contractors  Advocate. 

(ii)  Contracts  exceeding  $25,000. 
Contracts  for  goods  or  services  that 
exceed  $25,000  will  be  awarded  on  the 
basis  and  consistent  with  the  principles 
of  the  Federal  Government  procurement 
laws.  The  Finance  Board  Contracting 
Officer  and  the  Minority  Contractors 
Advocate  shall  work  to  ensure,  promote 
and  facilitate  the  maximum 
participation  of  minority-owned  entities 
in  the  Finance  Board's  procurement  of 
goods  or  services  that  exceed  $25,000. 

Dated:  April  2, 1993. 

By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans,  |r.. 
Chairman. 
[PR  Doc.  93-8432  Filed  4-12-93:  8.45  am) 
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12  CFR  Part  904 
(9»-241 

Freedom  of  Information  Act 
Regulations 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTtON:  Final  rule. 

SUMMARY:  The  Federal  Housing  Financ* 
Board  (Finance  Board)  is  issuing  its 
regulations,  containing  the  procedures 
for  requesting  and  receiving  information 
from  Finance  Board  records  pursuant  to 
the  Freedom  of  Information  Act  (FOAl). 
as  a  final  rule. 

EFFECTIVE  DATE:  April  13.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  A.  Guy.  Associate  General 
Counsel.  (202)  408-2536.  or  Charles 
Szlenker,  Attorney-Advisor,  (202)  408- 
2554.  Office  of  Legal  and  External 
Affairs.  Federal  Housing  Finance  Board. 
1777  F  Street  N\V..  Washington,  DC 
20006. 

SUPPLEMENTARY  INFORMATION:  The  FOIA 
provides  that  each  agency  subject  to  it.s 
terms  must  promulgate  regulations 
containing  the  procedures  under  which 
the  public  may  obtain  data  or 
information  from  tiie  agency.  5  U.S.C. 
S52(a)(l)(A).  As  an  executive  agency 
under  Federal  Home  Loan  Bank  Act 
section  2A,  the  Finance  Board  is  subjen 
to  FOIA.  12  use.  1422a(a)(2). 
Accordingly,  the  Finance  Board  issued 
Its  proposed  FOIA  procedures  on 
December  30,  1991.  See  56  FR  67242 
(Dec.  30,  1991)  (to  be  codified  at  12  CFK 
part  904). 

The  Finance  Board  received 
comments  from  some  of  the  Federal 
Home  Loan  Banks  (FHLBanks). 
particularly  with  regard  to  whether 
these  new  FOIA  regulations  will  ppply 
to  their  records.  Because  the  FHLBanks 
are  not  agencies  within  the  meaning  of 
5  use  552(0.  it  is  the  position  of  the 
Finanra  Board  that  information  held  by 
the  FHLBanks  is  not  subject  to  FOIA. 

Some  editorial  changes  have  been 
made  in  the  final  rule,  including 
modification  of  the  definition  of  a 
record  to  conform  with  44  U.S.C.  3301. 
The  Finance  Board  has  also  decided  to 
change  the  title  of  part  904  from 
"Character  and  Availability  of  Records' 
to  the  more  straightforward  title: 
"Freedom  of  Information  Act 
Regulations." 

List  of  Subjects  in  12  CFR  Pari  904 

Freedom  of  information. 

Accordingly,  part  904  is  amended  by 
revising  the  part  heading,  and  by  adding 
the  text,  to  read  as  follows: 
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PART  904— FREEDOM  OF 
INFORMATION  ACT  REGULATIONS 

904.1  Purpose  and  scope. 

904.2  Definitions. 

904.3  Published  infonnation. 

904.4  Records  available  to  public. 

904.5  Pnx:edure  for  requesting  records. 

904.6  Fees  for  records  disclosed. 

904.7  Records  not  disclosed. 

904.8  Disclosure  of  Federal  Home  Loan 
Bank  examination  reports  to  Financial 
Regulatory  Agencies. 

904.9  Records  of  Financial  Regulatory 
Agencies  held  by  Federal  Housing 
Finance  Board. 

904.10  Service  of  process. 
Authority:  5  U.S.C  552, 12  U.S.C 

1422b(a)(l). 

§  904.1    Purpose  and  scope. 

(a)  This  part  implements  section  552 
of  title  5.  United  States  Code,  that 
requires  the  Federal  Housing  Finance 
Board  to  issue  regulations  informing  the 
public  of  the  places  at  which,  the 
officers  from  whom,  and  the  methods  by 
which  the  public  may  request  records, 
and  to  set  a  uniform  schedule  of  fees  for 
obtaining  records. 

(b)  Any  action  or  determination 
required  or  permitted  by  this  part  to  be 
performed  by  the  Finance  Board, 
Executive  Secretary  or  General  Counsel 
may  be  delegated  to  another  responsible 
agency  officer  or  employee  specifically 
designated  for  that  purpose. 

S  904.2    Definitions. 

As  used  in  this  part; 

Commercial  use  request  means  a 
request  from,  or  on  behalf  of,  a  requester 
seeking  information  for  a  use  or  purpose 
that  furthers  the.commercial.  trade  or 
profit  interest  of  the  requester  or 
ultimate  user. 

Direct  costs  means  the  expenditures 
actually  incurred  by  the  Finance  Board 
in  searching  for,  duplicating  (and  in  the 
case  of  commercial  use  requests, 
reviewing)  records  in  response  to  a 
FOIA  request,  including  the  time  spent 
by  Finance  Board  employees  performing 
the  work  and  the  cost  of  operating 
duplicating  equipment. 

Duplication  means  the  process  of 
making  a  copy  of  a  record  necessary  to 
respond  to  a  FOIA  request,  including  a 
paper  copy,  microfilm,  audio-visual 
material,  or  magnetic  tape  or  disc. 

Educational  institution  means  a 
public  or  private  college  or  university, 
preparatory  school,  or  similar  accredited 
institution  of  professional  or  vocational 
education  that  operates  a  program  or 
programs  of  scholarly  research. 

Executive  Secretary  means  the 
Executive  Secretary  of  the  Federal 
Housing  Finance  Board 


Finance  Board  means  the  Federal 
Housing  Finance  Board. 

Financial  Regulatory  Agency  means 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  The  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration. 

FOIA  means  the  Freedom  of 
Information  Act. 

Non-commercial  scientific  institution 
means  a  nonprofit  institution  operated 
solely  for  the  purpose  of  conducting 
scientific  research  not  intended  to 
promote  any  particular  product  or 
industry. 

Record  means  documentary  material, 
regardless  of  physical  form,  that  is  made 
or  received  by  the  Finance  Board  under 
Federal  law  or  in  connection  with  the 
transaction  of  public  business,  is 
preserved  or  appropriate  for 
preservation  as  evidence  of  agency 
activities  or  because  of  the  value  of  the 
information  it  contains,  and  is  under  the 
Finance  Board's  control  at  the  time  a 
request  is  received. 

Representative  of  the  news  media 
means  a  requester,  as  defined  below, 
actively  gathering  information  about 
current  events  of  interest  to  the  public 
for  a  publishing  or  broadcasting  entity. 

Requester  means  any  person, 
including  an  individual,  firm, 
corporation,  organization,  or  other 
entity,  making  a  request  to  the  Finance 
Board  for  a  record  or  records. 

Review  means  the  process  of 
examining  a  record  in  response  to  a 
request  to  determine  whether  any 
portion  thereof  is  permitted  to  be 
withheld,  and  includes  processing  any 
records  for  disclosure,  such  as  redacting 
portions  thereof,  to  ready  them  for 
disclosure  to  a  requester.  The  term  does 
not  include  the  time  spent  by  Finance 
Board  staff  resolving  general  legal  or 
policy  issues  regarding  the  application 
of  FOIA  exemptions  to  the  record. 

Search  means  the  time  spent  locating 
records  in  response  to  a  request, 
including  page-by-page  or  line-by-line 
identiffcation  of  information  requested 
within  a  record,  performed  by  Finance 
Board  staff  manually  or  by  computer 
using  existing  programming. 

§904.3    Published  infonnation. 

(a)  Federal  Register.  As  required  by 
sections  552  and  553  of  title  5  of  the 
United  States  Code,  the  Finance  Board 
publishes  in  the  Federal  Register  for  the 
guidance  of  the  public: 

(1)  A  description  of  its  organization: 

(2)  Statements  of  the  general  course 
and  methods  by  which  its  functions  are 
channeled  and  determined,  including 
the  nature  and  requirements  of  all 


formal  and  informal  procedures 
available; 

(3)  Rules  of  procedure,  descriptions  of 
available  forms  and  where  they  may  be 
obtained,  and  instructions  as  to  the 
scope  and  contents  of  all  papers  or 
reports; 

(4)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  appUcability 
formulated  and  adopted  by  the  Finance 
Board; 

(5)  Every  amendment,  revision,  or 
repeal  of  the  foregoing;  and 

(6)  General  notices  of  proposed 
rulemaking. 

(b)  Annual  Report.  The  Finance  Board 
submits  an  Annual  Report  to  Congress 
pursuant  to  section  2B(d)  of  the  Federal 
Home  Loan  Bank  Act,  as  amended  (12 
U.S.C.  1422b(d)).  It  is  available  to  the 
public  after  its  submission. 

(c)  Other  published  information.  From 
time  to  time,  the  Finance  Board 
provides  information  to  the  press 
regarding  statements  of  policy,  actions 
with  respect  to  certain  types  of 
applications,  and  other  matters. 

(d)  Access  to  published  information. 
The  publications  referred  to  in 
paragraphs  (b)  and  (c)  of  this  section 
may  be  examined  and,  if  available, 
copies  may  be  obtained  at  the  address 
set  forth  in  §  904.5(b)(1). 

f  904.4    Records  available  to  public. 

(a)  General.  It  is  the  policy  of  the 
Finance  Board  to  provide  as  promptly 
and  reasonably  as  possible  all 
information,  documents  and  records 
requested  of  the  agency  subject  to  the 
limitations  stated  in  §904.7  and  904.9. 
Infonnation  customarily  furnished  to 
the  public  in  the  regular  course  of  the 
performance  of  official  duties  may 
continue  to  be  furnished  to  the  public 
without  complying  with  this  part, 
provided  that  the  furnishing  of  such 
information  would  not  violate  the 
Privacy  Act  of  1974,  5  U.S.C.  552a,  and 
would  not  be  consistent  with  other 
subparts  of  this  part.  To  the  extent 
permitted  by  other  laws,  the  Finance 
Board  also  will  consider  making 
available  records  that  it  is  permitted  to 
withhold  under  the  FOIA,  if  it 
determines  that  such  disclosures  would 
be  in  the  public  interest. 

(b)  Available  records.  Subject  to 
§  904.7,  the  Finance  Board  makes 
available  for  inspection  and  copying: 

(1)  All  final  opinions  by  the  Finance 
Board  made  in  the  adjudication  of  cases: 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the  Finance 
Board,  not  published  in  the  Federal 
Register,  and 
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(3)  Administrative  manuals  and 
regulations  that  affect  any  member  of 
the  public.  To  the  extent  required  to 
prevent  a  clearly  unwarranted  invasion 
of  personal  privacy,  however,  the 
identifying  details  in  any  material  of  the 
kinds  described  above  may  be  deleted. 

(c)  Votes  of  Finance  Board  members. 
Subject  to  the  provisions  of  §  904.7,  a 
record  of  the  final  votes  of  each  member 
of  the  Finance  Board  in  any  proceeding 
is  available  for  public  ins{>ection. 

S  904. 5    Procedure  for  requesting  recorde. 

(a)  General.  Requests  for  access  to.  or 
copies  of,  Finance  Board  records  shall 
be  in  writing  and  describe  the 
information  or  records  requested  in  a 
manner  reasonably  sufficient  to  identify 
them.  The  request  shall  state  that  it  is 
being  made  pursuant  to  the  FOIA,  and 
shall  state  the  full  name  and  address  of 
the  requester.  The  request  also  may 
specify  a  dollar  limit  which  the 
requester  is  willing  to  pay  for  the  costs 
of  searrjjing,  reviewing  or  dupHcating, 
and  the  Finance  Board  will  limit  its 
search,  review  or  duplication  of  the 
record  to  the  dollar  amount  specified  in 
the  request. 

fb)  IniUal  determination.  (1)  All 
requests  to  access  or  to  copy  Finance 
Board  records  shall  be  in  writing  and 
addressed  to  the  Executive  Secretary, 
Federal  Housing  Finance  Board,  1777  F 
Street  NW.,  Washington.  DC  20006. 

(2)  If  it  is  determined  that  a  request 
does  nol  reasonably  describe  the  records 
sought,  the  Executive  Secretary  shall 
advise  the  requester  that  additional 
information  is  needed. 

(3)  The  Executive  Secretary  shall 
forward  any  request  for  records  made 
under  this  section  to  the  appropriate 
Finance  Board  administrative  unit  that 
has  custody  of  the  requested  record. 
Such  unit  will  recommend  whether  to 
grant  or  deny  the  request  for  records 
promptly  after  receipt  from  the 
Executive  Secretary  of  a  written  request 
for  records  that  complies  with 
paragraphs  (a)  and  (b)  of  this  section. 

(4)  All  approvals  or  denials  of 
requests  for  records  under  this  part  shall 
be  in  writing  and  signed  by  the 
Executive  Secretary,  or  the  Executive 
Secretary's  designee,  within  ten  days 
(except  Saturdays,  Sundays  or  Federal 
Government  holidays)  after  receipt  of 
the  request  by  the  Executive  Secretary. 
Records  will  be  disclosed  after  a  party 
either  pays  the  fees  specified  in 

§  904.6(1)  or  agrees  to  do  so. 

(5)  All  denials  sent  by  the  Executive 
Secretary  to  the  requester  shall: 

(i)  State  whether  the  denial  is  in  part 
or  in  whole; 

(ii)  State,  briefly  tlie  reasons  therefor; 
and 


(iii)  Inform  the  requester  that  the 
denial  is  not  a  final  agency  action  and 
may  be  appealed  under  paragraph  (c)  of 
this  section. 

(c)  Appeal.  (1)  A  requester  may  appeal 
a  denial  of  a  request  for  records  under 
paragraph  (b)  of  this  section  by  mailing 
an  appeal  to  the  Executive  Secretary  at 
the  address  set  forth  in  p)aragraph  (b)(1) 
of  this  section,  within  30  days  (except 
Saturdays,  Sundays  or  Federal 
Government  holidays)  of  the  date  of 
written  notification  of  the  denial. 

(2)  The  appeal  shall  be  by  written 
application  addressed  to  the  Finance 
Board  and  shall  state  the  grounds 
therefor. 

(3)  The  Finance  Board,  or  designee, 
shall  determine  whether  to  grant  the 
appeal  or  uphold  the  initial 
determination  within  20  days 
(excluding  Saturdays,  Sundays  or 
Federal  Government  holidays)  after 
receipt  of  the  application  by  the 
Executive  Secretary.  If  the  initial 
determination  is  upheld  in  whole  or  in 
part,  the  Executive  Secretary,  on  behalf 
of  the  Finance  Board,  will  notify  the 
requester  in  writing  of  the  decision,  the 
name  of  the  official  responsible  for  the 
decision,  and  of  the  provisions  for 
judicial  review  of  the  final  action  under 
5  U.S.C  552(a)(4). 

(d)  Appeal  during  pendency  of 
judicial  review.  If  a  suit  is  brought  in  a 
United  States  district  court  under  5 
U.S.C  552(a)(4)  after  the  Executive 
Secretary  has  denied  a  request  for 
Finance  Board  records  but  before  the 
Finance  Board,  or  its  designee,  has  ruled 
on  the  appeal,  the  Finance  Board,  or  its 
designee,  may  at  its  option: 

(1)  If  an  appeal  has  been  made, 
continue  to  process  the  appeal;  or 

(2)  If  an  appeal  has  not  oeen  made, 
decide  on  its  own  to  initiate  an  appeal. 

(e)  Time  computation— {\)  Agency. 
For  the  Finance  Board,  the  time  hmits 
in  §§904.5  (b)(4)  and  (c)(3)  with  respect 
to  initial  determinations  or  appeals  shall 
begin  as  of  the  date  on  which  a 
reasonably  described,  written  request 
for  records,  or  a  written  application  on 
appeal,  is  actually  received  by  the 
Executive  Secretary. 

(2)  Requester.  For  a  requester  making 
an  appeal,  the  time  limits  in 
§  904.5(c)(1)  with  respect  to  an  appeal 
shall  begin  three  working  days  after  the 
date  of  the  initial  determination. 

(f)  Extension  of  time.  (1)  The 
Executive  Secretary  may  extend  the 
time  limits  prescribed  in  §§  904.5  (b)(4) 
and  (c)(3)  for  not  more  than  ten  working 
days  by  written  notice  to  the  requester, 
giving  the  reasons  for  the  extension  and 
a  new  date  for  the  determination  or 
appeal  decision. 

U)  Extensions  may  be  granted  for 


(i)  The  need  to  search  for  and  colle<i 
the  requested  records  from 
establishments  other  than  the  Finance 
Board; 

(ii)  The  need  to  search,  collect  and 
examine  a  large  amount  of  separate  and 
distinct  records  demanded  by  a  single 
reauest; 

(iii)  The  need  to  consult  with  another 
executive  department  or  agency  having 
substantial  interest  in  the  outcome  of 
the  request  or  appeal. 

{  904.S    Fm«  for  record*  discioMd. 

(a)  General  statement.  In  accordance 
with  this  section,  the  Finance  Board 
shall  recover  the  full  allowable  direc;t 
costs  of  providing  copies  of  records 
pursuant  to  5  U.S.C  552.  Accordingly, 
except  as  provided  herein,  the  Finance 
3oard  shall  assess  fees  for  searching, 
reviewing  and  dupHcating  any  record  in 
accordance  with  the  fee  schedule 
herein.  The  fee  schedule  is  based  upon 
the  category  of  requester  and  upon  the 
services  requested. 

(b)  Categories  of  requesting  parties — 
(1)  Designation.  The  Finance  Board 
shall  categorize  requesters  based  on  the 
following  five  categories: 

(i)  Ck)mmercial  use  requesters; 
(ii)  Educational  institution  requesters: 
(iii)  Non-Commercial  scientific 
institution  requesters; 

(iv)  Representatives  of  the  news 
media;  and 
(v)  All  other  requesters. 
(2)  Limitations  on  fees  charged.  The 
Finance  Board  shall  assess  fees  pursuant 
to  this  section  as  follows: 

(i)  Commercial  use  requesters. 
Requesters  making  a  commercial  u.<.e 
request  for  a  record  shall  be  assessed  the 
full  direct  costs  for  searching  for. 
reviewing,  and  duplicating  records,  in 
accordance  with  the  fee  schedule  at 
§  904.6(1).  They  are  not  entitled  to  the 
free  search  time  or  free  pages  of 
duplication  provided  to  other  categories 
of  requesters. 

(ii)  Educational  institution  requesters 
Educational  institution  requesters  may 
be  assessed  fees  only  for  duplication  of 
records  in  excess  of  the  first  100  pages. 
They  may  not  be  assessed  fees  for  seart.h 
or  review. 

(iii)  Non-commercial  scientific 
institution  requesters.  Non-commercial 
scientific  institution  requesters  will  be 
assessed  in  the  same  manner  as 
educational  institution  reouesters. 
(iv)  Represf^ntatives  of  the  news 
media.  Representatives  of  the  news 
media  will  be  assessed  in  the  same 
manner  as  educational  institution 
requesters. 

(v)  All  other  requesters.  Requesters  for 
Finance  Board  records  who  do  not  fit 
into  any  of  the  categories  above  shall  \n' 


'VsioO        Federal  Register  7  ifo\.  58/No.  6§  /  Tuesday.  April  13.  199^  /  Rules  and  Regulations 


assessed  fees  only  for  searching  and 
duplicating  recorids  except  that  the  first 
100  pages  of  duplication  and  the  first 
two  hours  of  search  time  shell  be 
furnished  without  charge.  Requesters  in 
this  category  may  not  be  assessed  fees 
for  review. 

(c)  Review  of  records.  Charges  will  be 
assessed  only  for  the  initial  review  of 
the  located  documents  and  not  for  time 
spent  at  the  administrative  appeal  level 
on  an  exemption  applied  at  the  initial 
determination  level.  However,  where 
records  or  portions  thereof  are  withheld 
in  full  under  an  exemption  that  is 
subsequently  determined  not  to  apply, 
and  these  records  are  reviewed  again  to 
determine  the  applicability  of  other 
exemptions  not  previously  considered, 
charges  for  review  are  properly 
assessable. 

(d)  Additional  copies.  The  Finance 
Board  will  furnish  one  copy  of  any 
record.  The  allowance  of  100  free  pages 
of  duplication  under  paragraphs  (b)(2) 
(ii).  (iii),  (iv),  and  (v)  of  this  section  shall 
not  apply  to  additional  copies  furnished 
at  the  request  of  the  record  requester. 
Full  duplication  fees  shall  be  assessed 
for  each  page  of  each  additional  copy. 

(e)  Requests  under  other  statute^— {\] 
Privacy  Act.  Requests  from  individuals 
for  records  about  themselves  filed  in  a 
system  of  records  maintained  by  the 
Finance  Board  will  be  treated  under  the 
fee  provisions  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a). 

(2)  Sunshine  Act.  Requests  for  copies 
of  transcripts  or  minutes,  or  for 
transcription  of  electronic  recordings  of 
Finance  Board  meetings,  or  portions 
thereof,  will  be  treated  under  the  fee 
provisions  of  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b). 

(f)  Charges  for  unsuccessful  search. 
Where  applicable  under  this  section, 
fees  may  be  assessed  for  time  spent 
searching,  even  if  the  Finance  Board 
fails  to  locate  the  records  or  if  located 
records  are  determined  to  be  exempt 
from  disclosure.  By  making  an 
application  for  a  request  for  Finance 
Board  records,  a  requester  agrees  to  pay 
such  charges  for  unsuccessful  searclies 
by  Finance  Board  staff. 

(g)  Procedure  for  fee  collection.  The 
Finance  Board  will  collect  fees  for  the 
direct  costs  of  searching,  reviewing, 
duplicating  and  related  costs  under  the 
following  procedures: 

(1)  Agreement.  If  after  receiving  a 
request  for  Finance  Board  records,  the 
Executive  Secretary  estimates  that  the 
search,  duplication  or  review  costs  of 
such  request  will  exceed  $25  but  not 
exceed  $250.  the  Executive  Secretary 
will  notify  the  requester  to  execute  an 
agreement  with  the  Finance  Board  to 
pay  the  final  actual  costs  of  the  request. 


Notwithstanding  any  provision  of  this 
part,  the  Finance  Board  will  not  disclose 
any  record  prior  to  receiving  the 
executed  agreement, 

(2)  Advance  payment.  If  the  Executive 
Secretary  estimates  that  the  search., 
review  or  duplication  costs  of  a  request 
will  exceed  $250.00  and  the  Executive 
Secretary  determines  that  the  requester 
either  has  no  prior  history  of  payment 
of  FOIA  fees  to  the  Finance  Board  or  has 
previously  failed  to  pay  a  FOIA  fee  in 

a  timely  fashion,  the  Executive 
Secretary  wili  notify  the  requester  to 
make  an  advance  payment  of  the 
estimated  amount  prior  to  the  disclosure 
of  the  requested  records.  For  the 
purposes  of  this  paragraph,  "timely 
fashion"  means  a  payment  received  by 
the  Finance  Board  within  30  days 
following  transmittal  of  disclosed 
records  to  the  requester.  The  Finance 
Board  shall  promptly  remit  any  amount 
of  an  advance  payment  that  exceeds  the 
actual  final  cost  of  disclosing  the 
requested  records,  and  the  requester 
shall  be  liable  for  any  actual  cost 
exceeding  the  estimate. 

(3)  Interest.  Where  the  requesting 
party  has  executed  an  agreement  to  pay 
the  fee  for  the  FOIA  request,  the  Finance 
Board  will  assess  interest  charges  on 
any  unpaid  fees  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
for  fees  was  sent  to  the  requester. 
Interest  will  be  at  the  rate  prescribed  in 
31  U.S.C  3717  and  will  accrue  from  the 
date  of  the  billing.  Interest  is  not 
chargeable  for  unpaid  advance 
payments  requested  under  this  section. 

(h)  Aggregating  requests.  A  requester 
may  not  file  muliiple  requests  at  the 
same  time,  each  seeking  portions  of  the 
document  or  documents,  solely  in  order 
to  avoid  payment  of  fees.  When  the 
Finance  Board  reasonably  believes  that 
a  requester  or  a  group  of  requesters 
acting  in  concert  is  attempting  to  break 
a  request  down  into  a  series  of  requests 
for  the  purpose  of  evading  the 
assessment  of  fees,  it  may  aggregate  any 
such  requests  and  charge  accordingly. 

(i)  Waiver  or  reduction  of  fee — (1) 
Collection  and  processing  costs.  In  its 
sole  discretion,  the  Finance  Board  may 
opt  to  forego  a  fee  for  any  costs  of  a 
request  for  records  from  any  category  of 
requester  if  it  determines  that  the 
routine  costs  of  collection  and 
processing  of  the  fees  are  likely  to  equal 
or  exceed  the  fee  amount. 

(2)  Pu6/jc  policy,  (i)  The  Finance 
Board  will  furnish  documents  without 
charge  or  at  a  reduced  charge  when  it 
is  determined  that  disclosure  of  the 
record  is  in  the  public  interest  because 
it  is  likely  to  contribute  significantly  to 
public  understanding  of  the  operations 
or  activities  of  the  government  and  is 


not  primarily  in  the  commercial  interest 
of  the  reouester. 

(ii)  In  determining  whether  disclosure 
is  in  the  public  interest,  the  following 
factors  may  be  considered: 

(A)  The  relationship  of  the  records  to 
Finance  Board  operations  or  activities; 

(B)  The  informative  value  of  the 
record  to  be  disclosed: 

(C)  Any  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure: 

(D)  The  significance  of  that 
contribution  to  the  public 
understanding  of  the  subject; 

(E)  The  nature  of  the  requester's 
commercial  interest,  if  any,  in 
disclosure;  and 

(F)  Whether  the  disclosure  would  be 
primarily  in  the  requester's  commercial 
interest. 

(iii)  In  making  a  request  for  a  waiver 
or  reduction  of  fees,  a  requester  should 
include: 

(A)  A  clear  statement  of  the 
requester's  interest  in  the  requested 
documents; 

(B)  The  proposed  use  for  the 
documents  and  whether  the  requester 
will  derive  income  or  other  benefit  from 
such  use; 

(C)  A  statement  of  how  the  pubhc  will 
benefit  from  such  use  or  the  release  of 
the  requested  records;  and 

(D)  If  specialized  use  of  a  record  is 
contemplated,  a  statement  of  the 
requester's  qualifications  that  are 
relevant  to  the  specialized  use. 

(iv)  The  burden  shall  be  on  the 
requester  to  provide  evidence  or 
information  in  support  of  a  waiver  or 
reduction  of  fees. 

(v)  Determinations  concerning  waiver 
or  reduction  of  fees  shall  be  made  by  the 
Executive  Secretary. 

(vi)  Appeals  from  such 
determinations  shall  be  decided  by  the 
Finance  Board,  or  its  designee. 

(j)  Fee  payment  method.  Fees  assessed 
under  this  part  will  be  delivered  to  the 
Executive  Secretary  by  check  or  money 
order,  payable  to  the  "Federal  Housing 
Finance  Board." 

(k)  FAX  transmission.  The  Executive 
Secretary  and  the  requester  may  agree 
that  any  Finance  Board  records  made 
available  pursuant  to  a  request  under 
this  part  may  be  made  by  facsimile 
transmission  ("FAX").  The  charge  for 
FAX  transmission  shall  be  the  long 
distance  charge  on  the  telephone  call,  or 
$.25  for  a  call  within  the  metropolitan 
Washington  area  in  addition  to  a  $.25 
per  page  charge  for  use  of  the  FAX 
apparatus. 

(I)  Fee  schedule.  Fees  for  searching, 
reviewing,  duplicating,  and  providing 
Finance  Board  records  under  this 
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section  will  be  assessed  in  accordance 
with  the  following  schedule: 
Search  [Manual): 
Suparvlsory/Pro- 
fessiooal 

Staff _ _..    $16.00  per  hour. 

Qerical  Staff $8.00  per  hour. 

Search  (Computer): 

Operator  $16.00  per  hour. 

Computer  output        $6.00  per  hour. 

(PC). 
Computer  output        [Actual  cort). 
(Mainframe). 

Review $16.00  per  hour. 

DuplicaUon: 

Photocopy  $0.10  per  page. 

Computer  gen-  $0.76  per  1000  lines. 

erated. 
Copy  of  microfiche     $0.30  per  page. 
Transcription  of  $4.50  per  page 

audio  tape. 
CertiHcation  with 
seal  and  attestation 
by: 

Executive  Sec-  $5.00  per  document, 

retary. 
Addre«s  labels  $8.00  per  1000  la- 
bels. 

(m)  'Other  charges.  Complying  with 
requests  for  sf>edal  services  associated 
with  providing  records  (e.g..  supplying 
special  computer  tabulations,  or  sending 
copies  by  express  mail  or  messenger)  is 
entirely  at  the  Finance  Board's 
discretion,  and  fiaes  will  be  assessed  to 
recover  the  actual  cost  of  such  services. 

S904.7    RMordenotdiscioMd. 

(a)  General.  Except  as  otherwise 
provided  in  this  part,  or  as  may  be 
specifically  authorized  by  the  Finance 
Board.  Finance  Board  records  not 
otherwise  publicly  available  will  not  be 
disclosed  to  a  requester  if  such  records 
are: 

(1)  Authorized,  (i)  Under  criteria 
established  by  an  Executive  order  to  be 
kept  secret  because  of  national  defense 
or  foreign  policy,  and 

(ii)  In  fact  so  classified  pursuant  to 
such  order. 

(2)  Related  solely  to  Finance  Board 
Internal  personnel  rules  and  practices. 

(3)  Specifically  exempted  from 
disclosure  by: 

(i)  A  statute  other  than  the  FOIA  if: 

(A)  It  requires  that  the  record  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  to  the 
Finance  Board;  or 

(B)  It  establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  records  to  be  withheld;  or 

(ii)  Section  22  of  tlie  Federal  Home 
Loan  Bank  Act,  as  amended  (12  U.S.C 
1442). 

(4)  Trade  secrets  and  commercial  or 
nnancial  information  obtained  from  a 
person  and  privileged  or  confidential. 

(5)  Inter-agency  or  intra-agenc^ 
memoranda  or  letters  that  would  not  be 


available  by  law  to  a  requester  other 
than  an  agency  in  litigation  with  the 
Finance  Board,  including  records  of 
deliberation  between  Finance  Board 
members  and  staff. 

(6)  Personnel  and  medical  files  and 
similar  files  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes,  but  only 
to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings; 

(ii)  Would  deprive  a  person  of  a  right 
to  a  fair  trial  or  an  impartial 
adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  State,  local  or 
foreign  agency  or  authority  or  any 
private  institution  or  a  Federal  Home 
Loan  Bank  which  furnished  information 
on  a  confidential  basis,  and,  in  the  case 
of  a  record  compiled  by  criminal  law 
enforcement  authority  in  the  course  of 
a  criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
investigation,  information  furnished  by 
a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of  an 
individual. 

(8)  Contained  in  or  related  to 
examination,  operating  or  condition 
reports  prepared  by,  on  l»nha|f  of,  or  for 
the  use  of  the  Finance  Board,  a 
Financial  Regulatory  Agency  or  a 
Federal  Home  Loan  Bank. 

(b)  Segregation.  Any  reasonably 
segregable  portion  of  a  record  shall  be 
provided  to  any  person  requesting  such 
record  alter  deletion  of  the  portions 
which  are  exempt  from  disclosure  under 
this  section. 

(c)  Prohibition  against  disclosure.  (1) 
Except  as  authorized  by  this  part  or 
otherwise  by  the  Finance  Board,  no 
Finance  Board  officer,  employee,  or 
agent  shall  disclose  or  permit  disclosure 
of  any  unpublished  Finance  Board 
record  to  anyone  (other  than  another 
officer,  employee,  or  agent  properly 
entitled  to  such  information  for  the 
performance  of  official  duties),  whether 
by  giving  out  or  furnishing  such  record 
or  a  copy  thereof  or  by  allowing  any 
person  to  inspect,  examine  or  copy  such 


record  or  copy  thereof,  or  otherwi.se. 
Notwithstanding  the  foregoing, 
unpublished  economic,  statistical  or 
similar  information  or  unpublished 
records  regarding  Finance  Board 
interpretations  of  statutory  or  regulatory 
provisions  may  be  disclosed,  orally  or  in 
writing,  by  a  Finance  Board  officer, 
employee  or  agent,  subject,  however,  to 
the  restrictions  stated  in  this  section. 

(2)  Notwithstanding  any  other 
provision  in  this  part,  no  disclosure  of 
a  record  will  be  made  to  a  requester 
when  the  Executive  Secretary 
determines  that  such  requester  has 
failed  to  make  a  timely  payment  of  a  fw 
charged  for  a  previous  request  for 
records  under  §  904.6(g)  until  such  time 
as  such  requester  pays  the  full  fee  plus 
accrued  interest  to  the  Finance  Board 

f  904.8    DIscloMire  of  FMteral  Home  Loan 
Bank  examination  reports  to  Financial 
ftagulMory  AgsnciM. 

The  Director  of  the  District  Banks 
Directorate  may  disclose  a  report  of 
examination  of  a  Federal  Home  Loan 
Bank,  or  related  record,  to  a  Financial 
Regulatory  Agency.  Before  disclosing 
such  report,  the  Director  shall  make  an 
affirmative  determination  that  the 
requesting  agency  official  is  authorized 
to  request  the  record  on  behalf  of  the 
agency  and  that  the  records  are 
requested  for  a  legitimate  regulatory 
lurpose  and  that  the  requesting  agency 
las  agreed  not  to  disclose  the  contents 
of  the  record  pursuant  to  the  FOIA  or 
the  agency's  regulations. 

f  904.9    RMords  of  Financial  Regulatory 
Agendas  held  by  fffnt  Housing  Finance 
Board. 

(a)  Policy.  The  Finance  Board  will  not 
disclose  information  contained  in 
records  lliat  have  been  given  to  it  by  on»« 
of  the  financial  regulatory  agencies. 

(b)  Procedure.  Upon  a  receipt  of  a 
request  for  a  record  that  was  created  by 
by  another  financial  regulatory,  the 
Finance  Board  will  promptly  forward 
the  request  to  the  appropriate  financial 
regulatory  agency  and  also  will  notify 
the  requester  of  this  action.  No  further 
action  by  Finance  Board  will  be  taken 
on  the  request. 

S904.10    Sarvica  o« proeass. 

(a)  Service  on  agency.  Any  legal 
process  served  on  the  Finance  Board 
demanding  access  to  its  records  under 
the  FOIA  shall  be  addressed  to  the 
Executive  Secretary  and  may  be  served 
by  mailing  the  process,  by  certified 
mail,  postage  prepaid,  to  the  address 
shown  in  §  904.5(b)(1). 

(b)  Action  by  person  served.  (1)  This 
section  applies  to  any  person  in 
possession  of  a  Finance  Board  record 
that  may  not  be  disclosed  under  this 
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part,  regardless  of  whether  such  person 
is  a  Finance  Board  officer  or  employee. 

(2)  Any  person  who  is  served  with  a 
subpoena,  order  or  other  process 
requiring  attendance  as  a  witness  or 
document  production  of  a  record  in  any 
proceeding  shall: 

(i)  Promptly  advise  the  General 
Counsel  of  the  Finance  Board  of  such 
service  and  of  all  relevant  fects. 
including  the  record  requested;  and 

(ii)  Advise  both  the  authority  issuing 
the  subpoena,  and  the  attorney  for  the 
party  seeking  the  record,  of  the 
substance  of  these  regulations. 

(c)  Appearance  by  person  served. 
Except  where  disclosure  of  the  record 
has  been  authorized  by  the  Finance 
Board  or  law.  any  person,  described  in 
paragraph  (b)(1)  of  this  section,  who  is 
required  to  respond  to  a  subpoena,  shall 
attend  the  proceeding  and  respectfully 
decline  to  produce  such  record  or  give 
testimony  with  respect  thereto,  on  the 
basis  of  this  part  If  the  authority 
nevertheless  orders  the  disclosure  of  the 
record  or  testimony,  such  person  shall 
continue  to  respectfully  decline  to 
produce  such  record  or  testimony  and 
shall  promptly  report  the  incident  to  the 
Finance  Board. 

Dated:  April  2. 1993. 

By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evana,  |r.. 
Chairman. 
!FR  Doc.  93-8435  Filed  4-12-93;  8:45  ami 
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12  CFR  Part  906 

[93-26] 

Meetings  of  tt>e  Board  of  Directors  of 
ttte  Federal  Housing  Rnance  Board 
Under  ttie  Government  in  the  Sunshine 
Act 

AGENCY:  Federal  Housing  Finance 

Board. 

ACnow:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  is 
promulgating  its  final  rule  on  its 
procedures  for  conducting  meetings  of 
its  five  member  governing  Board  of 
Directors  under  the  Government  in  the 
Sunshine  Act  ("Sunshine  Act"). 
EFFECTIVE  DATE:  March  13. 1993. 
FOfl  FURTHER  INFORMATJON  CONTACT: 
Charles  Szlenker,  Attorney,  Office  of 
General  Counsel.  (202)  408-2554. 
Federal  Housing  Finance  Board.  1777  F 
Street.  NW..  Washington  DC  20006. 
SUPPLEMENTARY  INFORMATION:  On 
December  30. 1991.  the  Finance  Board 
published  its  proposed  regulations 
containing  the  procedures  under  which 


the  meetings  of  its  Board  of  Directors 
would  be  open  to  the  public.  See  56  FR 
67247  (Dec.  30,  1991).  The  proposed 
rule  requested  comments  from  the 
public.  No  comments  were  received. 
Accordingly,  the  Finance  Board  is 
promulgating  its  proposed  rule  as  a  final 
rule  without  any  changes. 

This  final  rule  establishes  the 
procedures  for  opening  meetings  of  the 
Board  of  Directors  to  the  public  as  well 
as  for  closing  such  meetings,  in 
accordance  with  the  Sunshine  Act.  The 
Finance  Board  is  required  to  promulgate 
such  procedures  by  the  terms  of  the 
Sunshine  Act.  5  U.S.C.  552b(g). 

In  accordance  with  the  terms  of  the 
Regulatory  Flexibility  Act  the  Finance 
Board  hereby  certifies  that  this  final  rule 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subiects  in  12  CFR  Part  906 

Sunshine  Act. 

Accordingly,  part  906  is  amended  by 
revising  the  part  heading,  and  by  adding 
the  text,  to  read  as  follows: 

PART  906— INFORMATION 
REGARDING  MEETINGS  OF  THE 
BOARD  OF  DIRECTORS  OF  THE 
FEDERAL  HOUSING  HNANCE  BOARD 


Purpose  and  scope. 

Definitions. 

Open  meetings. 

Closed  meetings. 

Procedures  for  closing  meetings. 

Notice  of  meetings. 


906.1 
906.2 
906.3 
906.4 
906.5 
906.6 
Authority:  5  U.S.C.  552b. 

§906.1    Purpose  and  scop*. 

(a)  This  part  is  issued  by  the  Federal 
Housing  Finance  Board  pursuant  to  the 
Government  in  the  Sunshine  Act  (5 
U.S.C  552b),  that  requires  Federal 
agencies,  headed  by  collegial  bodies,  to 
promulgate  regulations  to  implement  its 
provisions.  The  purpose  of  these 
regulations  is  to  provide  the  public  with 
access  to  information  regarding  the 
decisionmaking  processes  of  the  Board 
of  Directors  of  the  Finance  Board,  while 
protecting  the  privacy  rights  of 
individuals  and  the  ability  of  the  Board 
of  Directors  to  carry  out  its 
responsibilities. 

(b)  The  Board  of  Directors  shall  not 
jointly  conduct  or  dispose  of  official 
Finance  Board  business  other  than  in 
accordance  with  this  part. 

S90&2    DeflnWons. 

For  the  purpose  of  this  part: 
Board  of  Director  or  Director  means  a 
member  of  the  Board  of  Directors. 

Board  of  Directors  means  the  five 
member  governing  Board  of  Directors  of 
the  Federal  Housing  Finance  Board. 


Chairperson  means  the  Chairperson  of 
the  Board  of  Directors  and  includes  the 
Acting  Chairperson. 

Executive  Secretary  means  the 
Executive  Secretary  to  the  Board  of 
Directors,  and  includes  the  Acting 
Secretary  in  the  event  the  Executive 
Secretary  position  is  vacant. 

FHLBank  means  a  Federal  Home  Loan 
Bank. 

Finance  Board  means  the  Federal 
Housing  Finance  Board. 

Meeting  means  any  deliberations  of 
three  or  more  Directors  of  the  Board  of 
Directors,  that  determines  or  results  in 
the  joint  conduct  or  disposition  of 
official  Finance  Board  business,  but 
does  not  include: 

(1)  Discussions  to  determine  whether 
meetings  will  be  open  or  closed  or 
whether  information  pertaining  to 
closed  meetings  will  be  disclosed: 

(2)  Discussions  to  determine  whether 
to  schedule  a  meeting  with  less  than 
seven  days  notice,  or  to  change  the  time, 
place  or  subject  matter  of  a  scheduled 
meeting;  and 

(3)  Disposition  of  Finance  Board 
business  by  circulation  of  written 
materials  on  proposed  actions  to 
individual  Directors  for  proposed 
actions,  and  notational  voting  by  the 
individual  Directors  on  such  proposed 
actions. 

Public  observation  means  the  right  of 
the  general  public  to  attend  open 
meetings  of  the  Board  of  Directors,  but 
does  not  include  the  right  to  participate 
therein  unless  invited  to  do  so  by  the 
Chairperson. 

Sunshine  Act  means  the  Government 
in  the  Sunshine  Act. 

§906.3    Open  meeting*. 

(a)  Except  as  provided  in  §  906.4. 
every  portion  of  every  meeting  of  the 
Board  of  Directors  shall  be  open  to 
public  observation. 

(b)  Unless  otherwise  specified  in  the 
public  notice,  open  meetings  of  the 
Board  of  Directors  shall  be  held  in  the 
Board  Room  of  the  Finance  Board  at 
1777  F  Street.  NW..  Washington,  DC.  at 
the  time  specified  in  the  public  notice. 

§906.4    ClOMd  meetings. 

(a)  The  Board  of  Directors  may  close 
a  meeting,  or  portion  thereof,  to  public 
observation,  or  withhold  information 
from  the  public  pertaining  to  a  meeting, 
when  it  determines  that  opening  the 
meeting,  or  a  portion  thereof,  or  the 
public  disclosure  of  information 
pertaining  to  such  meeting,  or  portion 
thereof,  is  likely  to: 

(1)  Disclose  matters  that  are: 
(i)  Specifically  authorized  under 
criteria  established  by  an  Executive 
Order  to  be  kept  secret  in  the  interests 
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of  national  defense  or  foreign  policy; 
and 

(ii)  Are.  in  fact,  properly  classified 
pursuant  to  such  Executive  Order; 

(2)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Finance  Board; 

(3)  Disclose  matters  specifically 
exempt  from  disclosure  by  statute  (other 
than  the  Freedom  of  Information  Act  (5 
U.S.C  552)).  Provided  that  such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  matters  from  the  public  or 
refers  to  particular  types  of  matters  to  be 
withheld: 

(4)  Disclose  trade  secrets  or 
commercial  or  Hnancial  information 
that  is  obtained  from  a  person  and  is 
privileged  or  confidential; 

(5)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person; 

(6)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would 
be  contained  in  such  records,  but  only 
to  the  extent  that  the  production  of  such 
records  or  information  would: 

(i)  Interfere  with  enforcement 
proceedings; 

(ii)  Deprive  a  person  of  a  right  to  a  fair 
trial  or  an  impartial  adjudication; 

(iii)  Constitute  an  unwarranted 
invasion  of  personal  privacy; 

(iv)  Disclose  the  identity  of  a 
confideDtial  source  and.  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 
a  criminal  investigation  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
information  furnished  only  by  the 
confidential  source; 

(v)  Disclose  investigative  techniques 
and  procedures;  or 

(vij  Endanger  the  life  or  physical 
safety  of  law  enforcement  personnel; 

(8)  Disclose  information  contained  in 
or  related  to  examination,  operating,  or 
condition  reports  prepared  by.  on  behalf 
of.  or  for  the  use  of  the  Finance  Board 
or  another  agency  responsible  for  the 
regulation  or  supervision  of  FHLBanks 
or  other  financial  institutiotis. 

(9)  Disclose  information  the 
premature  disclosure  of  which  would  be 
likely  to: 

(i)  (A)  Lead  to  significant  financial 
speculation  in  currencies,  securities,  or 
commodities; 

(B)  Significantly  endanger  the 
stability  of  any  of  the  FHLBanks  or  any 
other  financial  institution;  or 


(ii)  Significantly  frustrate 
implementation  of  a  proposed  Finance 
Board  action,  except  that  this  paragraph 
shall  not  apply  in  any  instance  where 
the  Finance  Board  has  already  disclosed 
to  the  public  the  content  or  nature  of  its 
proposed  action,  or  where  the  Finance 
Board  is  required  by  law  to  make  such 
disclosure  on  its  own  initiative  prior  to 
taking  final  action  on  such  proposal:  or 

(10)  Specifically  concern  the  issuance 
of  a  subpoena  by  the  Board  of  Directors, 
or  the  Finance  Board's  participation  in 
a  civil  action  or  proceeding,  an  action  in 
a  foreign  court  or  international  tribunal, 
or  an  arbitration,  or  the  initiation, 
conduct  or  disposition  of  a  particular 
case  of  formal  adjudication  pursuant  to 
the  procedures  in  5  U.S.C.  554  or 
otherwise  involving  a  determination  on 
the  record  after  opportunity  for  a 
hearing. 

(b)  A  meeting  or  portions  of  a  meeting 
shall  not  be  closed  nor  information 
withheld  pursuant  to  paragraph  (a)  of 
this  section  if  the  Board  of  Directors 
finds  that  the  public  interest  requires 
otherwise. 

S  906.5    ProcedurM  for  doting  mMtings. 

(a)  Regular  procedures.  (1)  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  meeting  of  the  Board  of 
Directors,  or  portion  thereof,  will  be 
closed  to  public  observation,  and 
information  pertaining  to  such  meeting, 
or  portion  thereof,  will  be  withheld 
from  the  public,  when  a  majority  of  the 
Board  of  Directors  determines  by 
recorded  vote  that  such  meeting,  or 
portion  thereof,  or  the  withholding  of 
information  qualifies  for  exemption 
under  §  906.4.  and  the  Board  of 
Directors  does  not  find  that  the  public 
interest  requires  otherwise. 

(2)  Except  as  provided  in  paragraph 
(a)(3)  of  this  section,  a  separate  vote  of 
the  Board  Directors  will  be  taken  with 
respect  to  the  closing  or  the  withholding 
of  information  as  to  each  meeting  or 
portion  thereof  that  is  proposed  to  be 
closed  to  public  observation,  or  with 
respect  to  information  that  is  proposed 
to  be  withheld  pursuant  to  paragraph  (a) 
of  this  section. 

(3)  A  single  vote  may  be  taken  with 
respect  to  a  series  of  meetings,  a  portion 
or  portions  of  which  are  proposed  to  be 
closed  to  public  observation,  or  with 
respect  to  any  information  concerning 
such  series  of  meetings  proposed  to  be 
withheld,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 
matters  and  is  scheduled  to  be  held  no 
more  than  thirty  days  after  the  initial 
meeting  in  such  series. 

(4)  The  vote  of  each  Board  Director 
taken  pursuant  to  paragraph  (a)  of  this 


section  shall  be  recorded,  and  no 
proxies  shall  be  allowed. 

(5)  Whenever  any  person's  interests 
may  be  directly  affected  by  any  portion 
of  a  meeting  for  any  of  the  reasons 
referred  to  in  paragraphs  (a)  (5),  (6),  or 
(7)  of  §  906.4.  such  person  may  send  a 
written  request  to  the  Executive 
Secretary  asking  that  such  portion  of  the 
meeting  be  closed  to  public  observation. 
The  Executive  Secretary  will  transmit 
the  request  to  each  Board  Director,  and 
upon  the  request  of  a  Director,  a 
recorded  vote  will  be  taken  of  the  Board 
of  Directors  whether  to  close  the 
meeting  to  public  observation. 

(6)  (i)  Within  one  day  of  any  vote 
taken  pursuant  to  paragraph  (a)  of  this 
section,  the  Finance  Board  will  make 
publicly  available  through  the  Executive 
Secretary  a  written  copy  of  such  vote 
reflecting  the  vote  of  each  Board 
Director. 

(ii)  If  a  meeting  or  portion  thereof  is 
to  be  closed  to  public  observation,  the 
Finance  Board  within  one  day  of  the 
vote  taken  pursuant  to  paragraph  (a)  of 
this  section  will  make  publicly  available 
through  the  Executive  Secretary  a  full, 
written  explanation  of  its  action  closing 
tho  meeting,  or  portion  thereof,  together 
with  a  list  of  all  persons  expected  to 
attend  the  meeting  and  their  affiliation, 
except  to  the  extent  such  information  is 
determined  by  the  Board  to  be  exempt 
from  disclosure  under  paragraph  (a)  of 
§906.4. 

(7)  Any  person  may  request  in  writing 
to  the  Executive  Secretary  that  an 
announced  closed  meeting,  or  portion 
thereof,  be  open  to  public  observation. 
The  Executive  Secretary  will  transmit 
the  request  to  each  Board  Director,  and 
upon  the  request  of  a  Director,  a 
recorded  vote  will  be  taken  of  the  Board 
of  Directors  on  whether  to  open  the 
meeting  to  public  observation. 

(b)  Expedited  procedures.  (1)  Since  a 
majority  of  the  meetings,  of  the  Board  of 
Directors  may  be  closed  pursuant  to 
paragraphs  (a)(4).  (8).  (9)(i)  or  (10)  of 
§  906.4.  5  U.S.C.  552b(d)(4)  allows  the 
Finance  Board  to  use  expedited 
procedures  in  closing  such  meetings. 
The  following  are  examples  of  meetings 
of  the  Board  of  Directors,  or  portions 
thereof,  that  may  be  closed  to  the  public 
under  these  expedited  procedures:  sale 
of  FHLBank  consolidated  bonds  or 
notes,  and  review  of  examination, 
operating  or  condition  reports  of 
FHLBanks. 

(2)  A  decision  to  close  a  meeting,  or 
portion  thereof,  under  paragraph  (b)  of 
this  section  shall  be  made  at  the 
beginning  of  the  meeting,  or  portion 
thereof,  by  majority  vote  of  the 
Directors. 
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(3)(i)  Tlie  Finance  Board  shall 
maintain  a  record  of  each  of  the  votes 
taken  by  its  Board  of  Directors  to  close 
a  meeting,  or  portion  thereof,  or  to 
withhold  public  access  to  information 
thereof,  under  paragraph  (b)  of  this 
section. 

(ii)  A  copy  of  such  record,  reflecting 
the  vote  of  each  Board  Director  on  the 

auestion  of  closing  a  meeting,  or  portion 
lereof,  or  withhholding  public  access 
to  information  thereof,  under  this 
paragraph  (b)  of  tiiis  section,  shall  be 
made  available  to  any  member  of  the 
public  upon  request  to  the  Executive 
Secretary. 

(4)  PudUc  announcement  of  the  time, 
place  and  subject  matter  of  meetings,  or 
portions  thereof,  closed  under  this 
paragraph  (b)  of  this  section  shall  be 
made  at  the  earliest  practical  time. 

(c)  Records  of  dosed  proceedings — 
(1)  Transcripts  or  electronic  recording. 
Except  as  provided  in  paragraph  (c)(2) 
of  this  section,  the  Finance  Board  shall 
make  and  maintain  a  complete 
transcript  or  verbatim  electronic 
recording  of  the  proceedings  at  eadi 
meeting,  or  portion  thereoi.  closed  to 
public  observation  under  paragraph  (a) 
or  (b)  of  this  section. 

(2)  Minutes.  The  Finance  Board  may 
make  and  maintain  a  set  of  complete 
minutes,  in  lieu  of  such  transcript  or 
electronic  recording,  with  respect  to 
meetings,  or  portions  thereof,  closed  or 
information  withheld  under  paragraphs 
(a)(8),  (9)(i)  or  (10)  of  §906.4.  Such  set 
of  minutes  shall  fully  and  clevly 
describe  all  matters  discussed  and 
provide  a  full  and  accurate  summary  of 
any  action  taken,  and  the  reasons 
therefor,  including  a  description  of  each 
of  the  views  expressed  on  any  item  and 
the  record  of  any  roll  call  vote 
(reflecting  the  vote  of  each  Board 
Director  on  the  question).  All 
documents  considered  in  connection 
with  any  action  shall  be  identified  in 
such  set  of  minutes. 

(3)  Availability  of  Records,  (i)  TTie 
transcript,  electronic  recording  or  set  of 
minutes  of  an  item  discussed,  or  of 
testimony  received,  at  a  meeting,  shall 
be  made  available  promptly  to  the 
public  through  the  Executive  Secretary 
except  in  cases  where  the  Board  of 
Directors  determines  that  the  item  or 
testimony  contains  information  which 
may  be  withheld  under  §  906.4(a). 

(li)  Copies  of  such  transcript, 
electronic  recording  or  set  of  minutes, 
disclosing  the  identity  of  each  speaker, 
shell  be  furnished  to  any  person  at  the 
actual  cost  of  duplication  or 
transcription. 

(iii)  Ine  Finance  Board  shall  maintain 
a  complete  copy  of  the  transcript, 
verbatim  electronic  recording  or 


complete  set  of  minutes  of  eech 
meeting,  or  portion  thereof  closed  to  the 
public,  for  at  least  two  years  after  such 
meeting,  or  until  one  year  after  the 
conclusion  of  any  proceeding  of  the 
Board  of  Directors  with  respect  to  which 
the  meeting  or  portion  thereof  was  held, 
whichever  occurs  later. 

(d)  Legal  certification  for  closing 
meeting.  (1)  Few  every  meeting,  or 
portion  thereof,  of  the  Board  of  Directors 
closed  pursuant  to  paragraphs  (a)  or  (b) 
of  this  section,  the  General  Counsel  (or 
in  the  General  Counsel's  absence  or 
incapacity  the  senior  legal  officer 
available)  shall  publicly  certify  that  the 
meeting  or  portion  thereof  may  be 
closed  to  the  public  pursuant  to  the 
Sunshine  Act  and  this  part,  and 
speciHcally  state  the  relevant  exemption 
in  support  thereof. 

(2)  A  copy  of  the  certification, 
together  with  a  statement  from  the 
Chairperson  or,  when  appropriate,  the 
Acting  Chairperson  or  designee,  setting 
forth  the  time  and  place  of  the  meeting 
and  the  persons  present,  shall  be 
retained  in  the  permanent  files  of  the 
Finance  Board. 

9906.6    Notice  of  meetings. 

(a)  Scope  of  notice.  (1)  Except  as 
provided  in  paragraph  (a)  of  §  906.4  that 
such  information  is  determined  to  be 
exempt  from  disclosure,  each  open 
meeting  of  the  Board  of  Directors,  or 
each  meeting  closed  under  the  regular 
procedures  in  paragraph  (a)  of  S  906.5, 
will  be  preceded  by  public  notice  as 
described  in  this  section. 

(2)  The  notices  for  meetings  of  the 
Board  of  Directors  closed  under  the 
expedited  procedures  pursuant  to 
paragraph  (b)  of  §  906.5  will  be  made  in 
accordance  with  §  906.5(b)(4). 

(b)  Content  of  notice.  A  notice  of  an 
open  meeting  or  a  meeting  closed  under 
the  regular  procedures  in  paragraph  (a) 
of  §  906.5  will  state  the  time,  place,  and 
subject  matter  of  the  meeting,  whether 
it  is  to  be  open  or  closed  to  the  public, 
and  the  name  and  telephone  number  of 
the  Executive  Secretary  for  information 
about  the  meeting.  Each  such  notice 
shall  be  posted  in  the  lobby  of  the 
Finance  Board  offices,  and  may  be  made 
available  in  addition  by  other  means  or 
at  other  locations  as  deemed  desirable. 
Immediately  following  the  posting  of 
each  such  notice,  the  Finance  Board 
will  publish  the  notice  in  the  Federal 
RMister. 

(c)  Time — (1)  Seven  days  notice. 
Except  as  provided  in  paragraph  (c)(2) 
uf  this  section,  a  public  notice  of  open 
meetings  or  meetings  closed  under 
paragraph  (a)  of  §  906.5  will  be  made  at 
least  seven  days  in  advance  of  each 
meeting. 


(2)  Less  than  seven  days  notice.  When 
a  majority  of  the  Board  of  Directors 
determine  by  recorded  vote  that  Finance 
Board  business  requires  a  meeting  to  be 
called  at  any  earlier  date,  the  seven-day 
prior  notice  rule  may  be  suspended  and 
notice  shall  be  made  at  the  earliest 
practicable  time. 

(d)  Amendment  of  notice— (1)  Time 
and  place.  A  change  in  the  time  or  place 
of  a  meeting  following  public  notice 
may  be  made  only  if  announced  at  the 
earliest  practicable  time. 

(2)  Subject  matter.  A  change  in  the 
subject  matter  of  a  meeting  or  a  re- 
determination to  open  or  close  a 
meeting,  or  portions  thereof,  may  be 
made,  after  public  notice,  only  if: 

(i)  At  least  a  majority  of  the  Board 
Directors  determines  by  recorded  vote 
that  Finance  Board  business  so  requires 
and  that  no  earlier  notice  of  the  change 
was  possible;  and 

(ii)  The  Finance  Board  publicly 
announces  the  change  and  the  vote  of 
each  Board  Director  by  posting  a  notice 
thereof  in  the  lobby  of  the  Finance 
Board  offices  at  the  earliest  practicable 
time. 

(3)  Timing  of  amendment.  A  public 
announcement  of  a  change  in  either  the 
time,  place  or  subject  matter  of  a 
meeting  may  be  made  after  the 
commencement  of  the  meeting  affected. 

(4)  Publication  of  amendment.  Each 
change  to  a  notice  of  a  meeting  will  be 
published  in  the  Federal  Register, 
following  the  Finance  Board's  public 
announcement  of  the  change. 

Dated:  April  2, 1993. 

By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans,  Jr., 
Chairman. 

[PR  Doc  93-8433  Filed  4-12-93;  8:45  am] 
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12  CFR  Part  909 

[93-25] 

Privacy  Act  Procedures 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Final  rule. 

* 

SUMMARY:  The  Federal  Housing  Finance 
Board  ("Finance  Board")  is 
promulgating  its  flnal  rule 
implementing  the  Privacy  Act  (5  U.S.C. 
552a  etseq.). 

EFFECTIVE  DATE:  April  13, 1993. 
FOR  FtiflTHER  INFORMATION  CONTACT: 
Charles  Szlenker,  Attorney,  Office  of 
General  Counsel,  (202)  408-2554, 
Federal  Housing  Finance  Board,  1777  F 
Street  NW..  Washington.  DC  20006. 
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SUPPLEMENTARY  INFORMATION: 

A.  General 

On  December  30. 1991.  the  Finance 
Board  published  its  proposed  rule 
implementing  the  Privacy  Act  (5  U.S.C. 
552a  et  seq.)  procedures  for  the  agency. 
56  FR  67250-53  (Dec.  30,  1991).  The 
reasons  and  background  for  such 
regulation  were  explained  at  that  time. 
Although  the  Finance  Board  received  no 
comments  on  its  Privacy  Act  regulation, 
this  fmal  rule  is  promulgated  with 
several  editorial  changes,  particularly  in 
§§909.1  and  909.5.  AddiUonally.  at  the 
suggestion  of  the  Finance  Board's 
Inspector  General,  the  general 
exemption  for  criminal  law  enforcement 
investigatory  files  under  5  U.S.C.  552a 
(j)(2)  has  been  included  in  section  909, 
in  addition  to  the  (k)(2),  (k)(5),  and 
(k)(6)  exemptions.  The  exemptions 
under  subsections  552a  (j){2),  (k)(2),  and 
(k)(5)  tre  considered  necessary  to 
maintain  the  integrity  and 
confidentiality  of  investigatory  files  and 
will  be  narrowly  applied. 

B.  Regulatory  Flexibility  Act 

The  Finance  Board  hereby  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  small  business  entity,  and 
an  analysis  of  this  regulation  is  not 
necessary. 

List  of  Subfects  in  12  CFR  Part  909 

Privacy. 

For  the  reasons  set  forth  herein.  12 
CFR  part  909  of  the  Finance  Board's 
regulations  is  added  as  follows: 

PART  90»-PRIVACY  ACT 
PROCEDURES 

S«:.       |i 

909.1  General. 

909.2  Definitions. 

909.3  Procedures  for  requesting  individual 
records  in  a  system  of  records;  appeal  of 
denials. 

909.4  Time,  place  and  identification 
requirements  for  requests. 

909.5  Disclosiire  of  requested  records. 

909.6  Procedures  for  requesting  amendment 
to  a  record  in  a  system  of  records;  appeal 
of  denials. 

909.7  Fees. 

909.8  Penalties. 

909.9  Exemptions. 
Authority:  5  U.S.C.  552a. 

§909.1    General. 

(a)  Purpose.  This  part  implements  the 
provisions  of  the  Privacy  Act,  5  U.S.C. 
552a,  which  require  each  executive 
agency  to  promulgate  regulations  for  the 
protection  of  the  privacy  of  individuals 
on  whom  the  agency  maintains 
information  that  is  retrieved  by 
reference  to  an  individual's  name  or  an 


identifying  particular  assigned  to  the 
individual. 

(b)  Scope.  These  regulations  establish 
procedures  by  which:  an  individual  may 
seek  access  under  the  Privacy  Act  to 
records  pertaining  to  him  or  her,  may 
request  correction  or  amendment  of 
such  records,  or  may  seek  an  accounting 
of  disclosures  of  such  records 
maintained  by  the  agency. 

§909.2    Definitions. 

As  used  in  this  part: 

(a)  Amendment  means  any  correction, 
addition  or  deletion  of  information 
contained  in  a  record,  as  defined  in 
paragraph  (g)  of  this  section. 

(b)  Board  of  Directors  means  the  five 
member  governing  Board  of  Directors  of 
the  Federal  Housing  Finance  Board. 

(c)  Business  days  means  all  days 
except  Saturdays.  Sundays,  or  Federal 
Government  holidays. 

(d)  Finance  Board  means  the  Federal 
Housing  Finance  Board. 

(e)  Individual  means  a  natural  person 
who  is  either  a  citizen  of  the  United 
States  of  America  or  an  alien  lawfully 
admitted  to  the  United  States  for 
permanent  residence.  The  term  includes 
the  parent(s)  having  custody  of  any 
minor  or  the  legal  guardian  of  any 
individual  who  has  been  declared  to  be 
incompetent  due  to  physical  or  mental 
incapacity  or  age  by  a  court  of 
competent  jurisdiction. 

(f)  Maintain  means  to  keep  or  hold 
and  preserve  in  an  existing  state,  and 
includes  the  terms  "collect,"  "use," 
"disseminate"  and  "control." 

(g)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  the 
Finance  Board  within  a  system  of 
records,  and  that  contains  such 
individual's  name,  or  identifying 
number,  symbol,  or  other  identifying 
particular  assigned  to  the  individual, 
including  a  fingerprint,  voice  print  or 
photograph. 

(h)  Records  systems  manager  means 
the  employee  responsible  for 
maintaining  a  designated  system  of 
records  at  the  Finance  Board,  as  such 
official  or  employee  may  be  identified 
through  public  notice  in  the  Federal 
Register  from  time  to  time  by  the 
Finance  Board  entitled:  "Privacy  Act  of 
1974:  Systems  of  Records." 

(i)  Routine  use  means  the  use  of  a 
record  for  a  purpose  compatible  with 
the  purpose  for  which  it  was  originally 
created. 

(j)  System  of  records  means  a  group  of 
records  maintained  or  controlled  by  the 
Finance  Board  from  which  information 
is  or  may  be  retrieved  by  the  name  of 
an  individual  or  some  identifying 


number,  symbol  or  other  identifying 
particular  assigned  to  the  individual. 

(k)  Designated  system  of  records 
means  a  system  of  records,  as  defined  in 
paragraph  (j)  of  this  section,  that  has 
been  listed  in  the  Federal  Register  as 
required  by  5  U.S.C.  552a(e). 

§  909.3    ProcedufM  for  requMttng 
individual  rvcorda  in  a  aystem  of  records; 
appaal  of  daniais. 

(a)  Current  or  former  employees.  Any 
current  or  former  Finance  Board 
employee  seeking  access  to  such 
employee's  official  personnel  record 
maintained  by  the  Finance  Board  shall 
submit  a  request  to  the  Finance  Board 
in  the  manner  prescribed  by  regulations 
of  the  Office  of  Personnel  Management, 
at  title  5,  Code  of  Federal  Regulations. 

(b)  Other  requests.  Other  requests  for 
access  to  a  record  that  contains 
information  on  the  requesting 
individual  and  is  maintained  in  a 
Finance  Board  designated  system  of 
records  shall  be  writing,  shall  contain  a 
reasonable,  succinct  description  of  the 
record  sought,  and  shall  identify  the 
particular  designated  system  of  records 
in  which  the  record  may  be  maintained, 
as  identified  in  a  notice  published  by 
the  Finance  Board  from  time  to  time  in 
the  Federal  Register. 

(c)  Accounting  for  previous 
disclosures.  An  individual  may  use  the 
procedures  of  this  section  to  request  an 
accounting  from  the  Finance  Board  of 
previous  disclosures  of  records 
pertaining  to  such  individual  in  a 
designated  system  of  records,  pursuant 
to  the  Privacy  Act.  5  U.S.C.  552a(c). 

(d)  Medical  records  procedures. 
Information  on  an  individual  contained 
in  medical  records  will  be  disclosed  to 
a  requesting  individual  in  accordance 
with  the  procedures  in  paragraph  (b)  of 
this  section  and  the  requirements  of  this 
part,  except,  if  in  the  judgment  of  the 
Finance  Board  the  disclosure  of  such 
information  could  have  an  adverse 
effect  on  the  individual,  the  Finance 
Board  may  withhold  such  information 
from  the  individual  and  transmit  it  to  a 
licensed  medical  physician  named  by 
the  requesting  individual. 

(e)  Response  policy.  The  Finance 
Board  will  acknowledge,  or 
substantially  respond  to  if  practicable,  a 
request  made  under  this  section  within 
ten  (10)  business  days  of  its  receipt. 

(f)  Initial  review.  (1)  The  Executive 
Secretary  will  make  the  initial 
determination  whether  to  grant  or  deny 
a  request  for  records  under  this  part, 
after  consultation  with  the  systems 
manager  of  the  appropriate  designuluj 
system  of  records. 
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(2)  The  Executive  Secretary  will 
notify  the  requesting  individual  whether 
the  Finance  Board: 

(!)  has  the  requested  record  in  a 
Finance  Board  designated  system  of 
records;  and 

(ii)  will  release  the  requested  record 
or  not. 

(3)  If  the  request  is  denied,  the 
Executive  Secretary  will  inform  the 
requesting  individual  of  the  reasons  for 
nondisclosure,  and  describe  the 
individual's  right  to  ap(>eal  the 
determination. 

(g)  Appeal  process.  (1)  An  individual 
who  has  been  denied  a  request  made 
pursuant  to  paragraph  (b)  of  this  section, 
may  ap]}eal  to  the  Board  of  Directors,  or 
designee,  within  30  business  days  of 
being  notiHed  of  the  denial  pursuant  to 
paragraph  (f)  of  this  section. 

(2)  The  appeal  shall  be  in  writing, 
shall  be  mailed  or  delivered  to  the 
Executive  Secretary,  and  shall  give  the 
reasons  why  the  initial  determination 
should  be  overturned. 

(3)  The  Board  of  Directors,  or  such 
official  designated  by  the  Board  of 
Directors,  shall  decide  on  the  appeal 
within  30  business  days  following 
receipt  of  the  appeal  by  the  Executive 
Secretary.  The  Board  of  Directors  or 
designated  official  may  extend  the  time 
period  for  good  cause,  after  giving 
notice,  and  reason  therefor,  to  the 
individual  making  the  appeal. 

(4)  If  a  decision  is  made  to  affirm  the 
initial  denial  of  a  request  for  a  record  by 
an  individual,  the  Board  of  Directors  or 
designated  official  shall  notify  the 
individual  making  the  appeal  of  the 
decision  and  the  reason  therefor,  and 
shall  inform  the  individual  of  the  right 
of  judicial  review  of  the  appeal. 

$909.4    TifTM,  ptac*  and  ld«ntlftcation 
raquirwiMnU  for  raqtMst*. 

(a)  Time.  An  individual  may  hand 
deliver  a  written  request  for  access  to  or 
amendment  of  records,  made  under 

§  909.3(b)  or  §  909.6  of  this  part,  to  the 
Finance  Board  on  any  business  day. 
between  the  hours  of  8:30  a.m.  and  5:30 
p.m. 

(b)  Place.  All  written  requests  for 
access  to  or  amendment  of  records  shall 
be  mailed  or  hand  delivered  to  the 
Executive  Secretary,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW.. 
Washington,  DC  20006. 

(c)  Identification. — (1)  Mailed 
requests.  All  requests  for  access  to  or' 
amendment  of  records  that  are  mailed  to 
the  Finance  Board  shall  be  signed  by  the 
individual  who  is  the  subject  of  the 
requested  record  and  who  is  making  the 
request.  The  validity  of  each  such 
signature  shall  be  attested  to  by  a  notary- 
public. 


(2)  Hand  delivered  requests.  All 
requests  for  access  to  or  amendment  of 
records  that  are  hand  delivered  to  the 
Finance  Board  by  the  requesting 
individual  shall  be  authenticated  as  to 
the  identity  of  the  requesting  individual 
by  two  forms  of  identification  with 
photographs,  or  by  one  such  form  of 
identification  and  a  properly 
authenticated  birth  certificate. 

S  909.5    Diaclosure  of  requMtad  record. 

(a)  Requesting  individual.  Except  to 
the  extent  that  records  pertaining  to  an 
individual  are  exempt  from  disclosure 
under  §  909.9  of  this  part,  or  were 
compiled  in  reasonable  anticipation  of  a 
civil  action  or  proceedings,  the  Finance 
Board  will  make  such  records  available 
upon  request,  pursuant  to  §909.3  of  this 
part  in  either  of  the  following  methods, 
at  the  option  of  the  requesting 
individual: 

(1)  By  mailing  a  copy  of  the  record  to 
the  address  of  the  requesting  individual; 
or 

(2)  By  making  the  record  available  for 
inspection  and  copying  by  the 
requesting  individual,  as  soon  as 
practicable,  at  the  offices  of  the 
Executive  Secretary  on  regular  business 
days,  from  9:30  a.m.  until  4:30  p.m.  The 
requesting  individual  may  choose  to  be 
accompanied  by  another  person  during 
the  inspection  and  copying  by 
submitting  a  signed  statement 
authorizing  the  presence  of  such  person. 

(b)  Other  individuals.  (1)  The  Finance 
Board  will  disclose  a  record  to  a  person 
or  entity  other  than  the  requesting 
individual,  in  the  manner  provided  by 
paragraph  (a)  of  this  section,  only  when 
the  Finance  Board: 

(i)  Receives  a  copy  of  a  written 
authorization  for  disclosure  to  such 
person  or  entity  signed  by  the 
requesting  individual  and  attested  to  by 
a  notary  public;  and 

(ii)  Receives  adequate  identification 
from  such  person  or  entity. 

(2)  The  restrictions  contained  in 
paragraph  (b)(1)  of  this  section  on 
disclosure  of  a  record  shall  not  apply  to: 

(i)  A  disclosure  to  Finance  Board 
officers  or  employees  who  have  aiieed 
for  the  record  in  the  performance  of 
their  duties; 

(ii)  A  disclosure  otherwise  required 
by  the  Freedom  of  Information  Act  (5 
U.S.C.  552); 

(iii)  A  routine  use  listed  with  respect 
to  a  designated  system  of  records: 

(iv)  A  disclosure  to  the  Bureau  of  the 
Census  for  purposes  of  planning  or 
carrying  out  a  census  or  survey  or 
related.activity  pursuant  to  the 
provisions  of  title  13  of  the  United 
States  Code; 


(v)  A  disclosure  to  a  recipient  who 
has  provided  the  Finance  Board  with 
advance  written  assurance  that  the 
record  will  be  used  solely  as  a  statistical 
research  or  reporting  record,  and  that 
the  record  is  to  be  transferred  in  a  form 
that  is  not  individually  identifiable; 

(vi)  A  disclosure  to  the  National 
Archives  and  Records  Administration  as 
a  record  with  sufficient  historical  or 
other  value  to  warrant  its  continued 
preservation  by  the  Federal  Government 
or  for  evaluation  by  the  Archivist  of  the 
United  States  to  determine  whether  it 
has  such  value. 

(vii)  A  disclosure  to  another  agency  or 
to  an  instrumentality  of  any  government 
jurisdiction  within  or  under  the  control 
of  the  United  States  for  civil  or  criminal 
law  enforcement  activity  authorized  by 
law  if  the  head  of  such  agency  or 
instrumentality  has  made  a  written 
request  to  the  Finance  Board  specifying 
the  particular  record  requested  and  the 
law  enforcement  activity  for  which  it  is 
sought; 

(viii)  A  disclosure  to  any  person 
pursuant  to  a  showing  of  compelling 
circumstances  affecting  the  health  and 
safety  of  an  individual  if  notification  of 
the  disclosure  is  transmitted  to  the  last 
known  address  of  the  individual  who  is 
the  subject  of  the  disclosed  record; 

(ix)  A  disclosure  to  a  joint  committee 
of  Congress,  or  any  subcommittee 
thereof,  or  to  either  House  of  Congress, 
or  to  any  committee  or  joint  committee, 
or  subcommittee  thereof,  but  only  to  the 
extent  of  matter  within  such  joint 
committee's,  committee's  or 
subcommittee's  jurisdiction; 

(x)  A  disclosure  to  the  Comptroller 
General,  or  authorized  representative, 
made  in  the  course  of  performing  the 
duties  of  the  General  Accounting  Office. 

(xi)  Pursuant  to  the  order  of  a  court 
of  competent  jurisdiction;  or 

(xii)  To  a  consumer  reporting  agency 
in  accordance  with  31  U.S.C.  3711(f). 

(c)  The  Finance  Board,  with  respect  to 
each  system  of  records  under  its  control 
shall: 

(1)  Except  for  disclosures  made  under 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  keep  an  accurate  accounting  of: 

(i)  The  date,  nature,  and  purpose  of 
each  disclosure  of  a  record  to  any 
person  or  to  another  agency  made  under 
paragraph  (b)  of  this  section;  and 

(ii)  The  name  and  address  of  the 
person  or  agency  to  whom  the 
disclosure  is  made; 

(2)  Retain  the  accounting  made  under 
paragraph  (c)(1)  of  this  section  for  at 
least  five  years  or  the  life  of  the  record, 
whichever  is  longer,  after  the  disclosure 
for  which  the  accounting  is  made;  and 

(3)  Except  for  disclosures  made  under 
paragraph  (b)(2)(vii)  of  this  section. 
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make  the  accounting  made  under 
paragraph  {c)(l)  of  this  section  available 
to  the  individual  named  in  the  record  at 
his  or  her  request. 

(4)  When  a  record  has  been  amended 
or  corrected  or  when  a  statement  of 
disagreement  has  been  filed,  the 
Finance  Board  will  advise  all  prior 
recipients  of  the  affected  record  whose 
identities  may  be  determined  pursuant 
to  the  disclosure  accountings  required 
by  the  Privacy  Act  or  any  oSier 
accounting  previously  made,  of  the 
amendment  or  correction  or  the  filing  of 
the  statement  of  disagreement.  Any 
disclosure  of  disputed  information 
occurring  after  a  statement  of 
disagreement  has  been  filed  will  clearly 
identify  the  specific  information 
disputed  and  be  accompanied  by  a  copy 
of  the  statement  of  disagreement  and  a 
copy  of  the  statement  of  explanation,  if 
any.  as  set  forth  in  §909.6  of  this  part. 

§  909.6    fVocedurM  for  r»quMting 
amendmant  to  a  rscord  in  ■  »y»t*m  of 
records;  appeal  of  dcrtialt. 

(a)  Scope.  This  section  applies  only  to 
amendment  of  records  on  an  individual 
maintained  in  a  Finance  Board  system 
of  records  used  in  making  a 
determination  about  such  individual. 

(b)  Individual  request.  (1)  Any 
individual  may  request  the  Finance 
Board  to  amend  any  portion  of  a  record 
in  a  designated  system  of  records 
pertaining  to  that  individual,  where 
such  portion  of  the  record  is  not 
accurate,  relevant,  timely  or  complete. 

(2)  A  request  to  amena  a  recora 
pursuant  to  this  section  shall  be  in 
writing,  shell  identify  the  particular 
designated  system  of  records  containing 
the  record  which  the  individual 
requests  to  amend  and  the  portion  of 
that  record  to  be  amejided.  and  shall 
describe  the  reasons  for  the  requested 
amendment. 

(c)  Prior  proceeding.  Nothing  in  this 
section  shall  permit  a  collateral  attack 
upon  any  matter  decided  in  a  prior 
judicial,  quasi-judicial  or  other 
proceeding. 

(d)  Response  policy.  The  Finance 
Board  shall  acknowledge,  or 
substantially  reply  to.  if  practicable,  a 
request  for  amendment  of  records  under 
this  section. 

(e)  Initial  review.  (1)  The  Executive 
Secretai^'  shall  acknowledge  all  requests 
by  individuals  for  amendment  of 
records.  The  Executive  Secretary  shall 
refer  all  requests  to  the  appropriate 
systems  manager  of  the  designated 
system  of  records  containing  the  record 
to  be  reviewed,  for  disposition  of  the 
request  within  10  business  days  of  the 
referral.  The  systems  manager  shall 
promptly  ilaview  the  request  and  review 


the  record  for  accuracy,  relevance, 
timeliness,  completeness  or  necessity. 

(2)  The  systems  manager  will 
promptly  provide  to  the  Executive 
Secretary  a  recommendation  whether 
the  record  should  be  amended  and  shall 
state  any  reasons  for  denying  the  request 
in  any  part. 

(3)  The  Executive  Secretary  will 
promptly  notify  the  requesting 
individual  of  his  decision  and  reasons 
for  any  denial,  and  describe  the 
individual's  right  to  appeal  any  denial. 

(0  Appeal  process.  (1)  An  individual 
who  has  been  denied  a  request  made 
pursuant  to  this  section  may  appeal  to 
the  Board  of  Directors,  or  an  official 
designated  by  the  Board  of  Directors, 
within  30  business  days  of  being 
notified  of  the  denial  pursuant  to 
paragraph  (e)(3)  of  this  section. 

(2)  The  appeal  shall  be  in  writing, 
shall  be  mailed  to  the  Executive 
Secretary,  and  shall  give  the  reasons 
why  the  initial  determination  should  be 
overturned. 

(3)  The  Board  of  Directors,  or 
designated  official,  shall  decide  the 
appeal  within  30  business  days  of  its 
receipt  by  the  Executive  Secretary.  The 
Board  of  Directors  or  designated  official 
may  extend  the  30  day  limit  for  good 
cause,  after  giving  notice,  and  the 
reasons  therefor,  to  the  individual 
making  the  appeal. 

(4)  If  a  decision  is  made  to  affirm  the 
initial  denial  of  a  request  for  a  record  by 
an  individual,  the  Board  of  Directors  or 
designated  official  shall  notify  the 
individual  making  the  appeal  of  the 
decision  and  the  reason  therefor,  and 
shall  inform  the  individual  of  the  right 
of  judicial  review  of  the  appeal. 

(g)  Statements.  (1)  Within  30  business 
days  after  being  denied  an  appeal 
pursuant  to  paragraph  (Q  of  this  section, 
an  individual  may  submit  a  concise 
written  statement  of  disagreement 
setting  forth  the  individual's  reasons  for 
disagreeing  with  the  Finance  Board's 
refusal  to  amend  the  record. 

(2)  Such  statement  shall  be  provided 
to  persons  or  other  agencies  or  entities 
to  whom  the  record  is  disr:losed. 

(3)  The  Finance  Board  may,  if  deemed 
appropriate,  prepare  a  concise  statement 
of  explanation  of  the  reason{s)  why  the 
requested  amendment  or  correction  was 
not  made.  Any  statement  of  explanation 
will  be  included  in  the  system  of 
records  in  the  same  manner  as  the 
statement  of  disagreement.  A  copy  of 
the  statement  of  explanation  and  of  the 
notation  of  the  dispute  as  marked  on  the 
original  record  will  be  provided  to  the 
individual  who  requested  correction  or 
amendment  of  the  record. 


S  900.7 

The  Finance  Board,  upon  a  request  for 
records  disclosable  pursuant  to  these 
regulations,  shall  charge  a  fee  of  $0.10 
per  page  for  duplicating,  unless: 

(a)  The  Finance  Board  determines  that 
it  shall  grant  access  to  the  record  only 
by  making  a  copy  thereof: 

"  '  "■  1  fe< 

or 


(b)  The  total  fee  will  not  exceed  $2.00; 


(c)  The  Finance  Board  determines,  in 
its  sole  discretion,  that  a  reduction  or 
waiver  of  the  fees  is  warranted  for  good 
cause. 

S  909.8    Penalties. 

Subsection  (i)(3)  of  the  Privacy  Act  of 
1974  (5  U.S.C.  552a(i)(3))  imposes 
criminal  penalties  for  obtaining  Finance 
Board  records  on  individuals  under 
false  pretenses.  It  provides  as  follows: 

Any  person  who  knowingly  and  willfully 
requests  or  obtains  any  record  concerning  an 
individual  from  an  agency  under  false 
pretense  shall  he  guilty  of  a  misdemeanor 
and  rined-not  more  than  S5.000  00 

S  909.9    Exemptions. 

The  following  information  is  exempt 
from  disclosure: 

(a)  The  Office  of  Inspector  General 
Investigative  Files  system  of  records  is 
exempt  from  all  sections  of  the  Privacy 
Act  (5  U.S.C.  552a)  except  the  following: 
(b)  relating  to  conditions  of  disclosure; 
(c)(1)  and  (2)  relating  to  keeping  and 
maintaining  a  disclosure  accounting; 
(e)(4)  (A)  through  (F)  relating  to 
publishing  a  system  notice  setting  forth 
name,  location,  categories  of  individuals 
and  records,  routing  uses  and  policies 
regarding  storage,  retrievability.  access 
controls,  retention  and  disposal  of  the 
records;  (e)  (6).  (7).  (9).  (10)  and  (11) 
relating  to  dissemination  and 
maintenance  of  records,  and  relating  to 
criminal  penalties.  This  system  of 
records  is  also  exempt  from  §§  909.3. 
909.4.  909.5  (a)  and  (c)(3)  and  (4).  and 
909.6  of  this  part.  This  exemption 
applies  to  those  records  and  information 
contained  in  the  system  of  records 
pertaining  to  the  enforcement  of 
criminal  laws. 

(b)  To  the  extent  that  there  may  exist 
within  this  sy.stem  of  records  and 
investigative  files  compiled  for  law 
enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
(j)(2)  of  the  Privacy  Act,  the  Inspector 
General  Investigative  Case  Files  system 
of  records  is  exempt  from  the  following 
sections  of  the  Privacy  Act  (5  U.S.C. 
552(a)):  (c)(3)  relating  to  access  to  the 
disclosure  accounting,  (d)  relating  to 
access  to  records,  (e)(1)  relating  to  the 
type  of  information  maintained  in  the 
records:  {e)(4)  (G).  (H)  and  (I)  relating  to 
publishing  the  system  notice 
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information  as  to  agency  procedures  of 
access  and  amendment  and  information 
as  to  the  categories  of  sources  or 
records,  and  (0  relating  to  developing 
agency  rules  for  gaining  access  and 
making  corrections.  This  system  of 
records  is  also  exempt  from  §§  909.3, 
909.4.  909.5  (a)  and  (c)(3).  and  909.6  of 
this  part, 
(c)  Reason  for  exemptions. 

(1)  The  Office  of  Inspector  General  is 
a  component  of  the  Finance  Board 
which  performs,  as  its  principal 
function,  activity  pertaining  to  the 
enforcement  of  criminal  laws,  within 
the  meaning  of  5  U.S.C.  552a(j)(2).  This 
exemption  applies  only  to  those  records 
and  information  contained  in  the  system 
of  records  pertaining  to  criminal 
investigations.  This  system  of  records  is 
exempt  for  one  or  more  of  the  following 
reasons: 

(i)  To  prevent  interference  with  law 
enforcement  proceedings. 

(ii)  To  avoid  unwarranted  invasion  of 
personal  privacy  by  disclosure  of 
information  about  third  parties, 
including  other  subjects  of 
investigation,  investigators,  and 
witnesses. 

(iii)  To  protect  the  identity  of  Federal 
employees  who  furnish  a  complaint  or 
information  to  the  Office  of  the 
Inspector  General,  consistent  with 
section  7(b)  of  the  Inspector  General  Act 
of  1978,  as  amended.  5  U.S.C.  App.  3. 

(iv)  To  protect  the  confidentiality  of 
non-Federal  employee  sources  of 
information. 

(v)  To  assure  access  to  sources  of 
confidential  information,  including 
those  contained  in  Federal.  State  and 
local  criminal  law  enforcement 
information  systems. 

(vi)  To  prevent  disclosure  of  law 
enforcement  techniques  and  procedures. 

(vii)  To  avoid  endangering  the  life  or 
physical  safety  of  confidential  sources 
and  law  enforcement  personnel. 

(2)  Investigative  records  within  this 
system  of  records  which  are  compiled 
for  law  enforcement  purposes,  other 
than  material  within  the  scope  of 
subsection  (j)(2),  are  exempt  under  the 
provisions  of  5  U.S.C.  552a(k)(2); 
provided,  however,  that  if  any 
individual  is  denied  any  right,  privilege, 
or  benefit  that  they  would  otherwise  be 
entitled  by  Federal  law,  or  for  which 
they  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
material,  such  material  shall  be 
provided  to  such  individual  except  to 
the  extent  that  the  disclosure  of  such 
material  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to  January 


1.  1975,  under  an  implied  promise  that 
the  identity  of  the  source  would  be  held 
in  confidence.  This  system  of  records  is 
exempt  for  one  or  more  of  the  following 
reasons: 

(i)  To  prevent  interference  with  law 
enforcement  proceedings. 

(ii)  To  protect  investigatory  material 
compiled  for  law  enforcement  purposes. 

(iii)  To  avoid  unwarranted  invasion  of 
personal  privacy,  by  disclosure  of 
information  about  third  parties, 
including  other  subjects  of 
investigation,  law  enforcement 
personnel  and  sources  of  information. 

(iv)  To  fulfill  commitments  made  to 
protect  the  confidentiality  of  sources. 

(v)  To  protect  the  identity  of  Federal 
employees  who  furnish  a  complaint  or 
information  of  OIG,  consistent  with 
section  7(b)  of  the  Inspector  General  Act 
of  1978,  as  amended.  5  U.S.C.  App.  3. 

(vi)  To  assure  access  to  sources  of 
confidential  information,  including 
those  contained  in  Federal,  State  and 
local  criminal  law  enforcement  systems. 

(vii)  To  prevent  disclosure  of  law 
enforcement  techniques  and  procedures. 

(viii)  To  avoid  endangering  the  life  or 
physical  safety  of  confidential  sources 
and  law  enforcement  personnel. 

(d)  Records  within  a  Finance  Board 
System  of  records  comprised  of 
investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability  or  eligibility  for  Federal 
civilian  employment.  Federal 
contractors,  or  access  to  classified 
information,  are  exempt  under  the 
provisions  of  5  U.S.C.  552a(k)(5),  but 
only  to  the  extent  that  disclosure  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
Government  under  an  express  promise 
that  the  identity  of  the  source  would  be 
held  in  confidence,  or,  prior  to  January 
1, 1975,  under  an  implied  promise  that 
the  identity  of  the  source  would  be  held 
in  confidence.  This  system  of  records  is 
exempt  for  one  or  more  of  the  following 
reasons: 

(1)  To  fulfill  commitments  made  to 
protect  the  confidentiality  of  sources. 

(2)  To  assure  access  to  sources  of 
confidential  information;  including 
those  contained  in  Federal,  State,  and 
local  criminal  law  enforcement 
information  systems. 

(e)  Testing  or  examination  material 
used  solely  to  determine  or  assess 
individual  qualifications  for 
appointment  to  employment  at  the 
Finance  Board,  or  promotion  therein — 
the  disclosure  of  which  would 
compromise  the  objectivity  or  fairness 
of  the  testing,  evaluation  or  examining 
process  is  exempt  under  5  U.S.C. 
552a(k)(6). 

Dated:  April  2. 1993. 


By  the  Federal  Housing  Finance  Board. 
Daniel  F.  Evans,  Jr.. 
Chairman. 
(PR  Doc.  93-8434  Filed  4-12-93;  8:45  ami 

MLUNO  CODE  t72S-01-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Alrspac*  Docket  No.  92-AWP-7] 

Alteration  of  Federal  Airways  V-105 
and  V-257:  AZ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Final  rule. 

SUMMARY:  This  action  realigns  a  segment 
of  Federal  Airway  V-105  and  V-257 
located  in  the  State  of  Arizona.  This 
action  is  necessary  to  ensure  that 
aircraft  operating  along  V-105  and  V- 
257  will  not  conflict  with  the  KARLO 
FOUR  standard  terminal  arrival  route 
(STAR)  for  Phoenix  Sky  Harbor 
International  Airport.  Modifying  these 
airways  will  improve  operations  and  the 
utilization  of  airspace. 
EFFECTIVE  DATE:  0901  UTC,  May  27. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  W.  Thomas,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  EKvision,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  BOO 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9230. 

SUPPLEMENTARY  INFORMATION: 

History 

On  August  19,  1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  modify  V-105  and  V-257 
between  the  Drake.  AZ  (DRK)  VHP 
Omnidirectional  I?ange/Tactical  Air 
Navigation  (VCRTAC)  and  the  Phoenix, 
AZ  (PXRi  VORTAC  (57  FR  37492).  The 
NPRM  hsted  the  specific  change  to  the 
two  airways  as  the  intersection  of  the 
Phoenix  VORTAC  348T(336°M)  radial 
and  the  Drake  VORTAC  157*T(143°M) 
radial.  A  subsequent  flight  check  of 
those  radials  revealed  that  a  minimum 
en  route  altitude  (MEA)  of  10,000  feet 
mean  sea  level  (MSL)  could  not  be 
supported,  but  was  deemed  necessary  to 
the  successful  relocation  of  the  airways. 
A  later  flight  check  indicated  that  the 
Phoenix  VORTAC  348°  radial 
intercepting  the  Drake  VORTAC  141° 
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radial  will  meet  all  requirements  and 
this  final  rule  reflects  that  change.  Also, 
the  designation  for  V-257  proposed  in 
the  NPRM  excluded  the  airspace  within 
R-6401  and  R-6403.  R-6401  has 
subsequently  been  revoked  and  the 
airspace  exclusion  for  R-6401  has  been 
removed  from  the  designation  for  V- 
257.  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  a  radial  diange  from  157»  to 
141°  in  V-105  and  V-257,  and  the 
removal  of  R-6401  in  V-257.  this 
amendment  is  the  same  as  that  proposed 
in  the  notice.  Domestic  VOR  Federal 
airways  are  published  in  Section  71.123 
of  FAA  Order  7400.7A  dated  November 
2, 1992,  and  effective  November  27. 
1992,  which  is  incorporated  by 
reference  in  14  CFR  71.1.  The  Federal 
airways  listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  modifies 
V-105  and  V-257  between  the  Drake. 
AZ  VORTAC  and  the  Phoenix.  AZ 
VORTAC  In  January  1992.  the  Phoenix 
VORTAC  was  relocated  4  miles  west  of 
its  previous  location.  Relocating  the 
Phoenix  VORTAC  created  an 
inconsistency  in  the  transmitted  signals 
from  the  NAVAID  on  the  Phoenix  319» 
radial  when  using  the  published 
KARLO  arrival  route.  This  problem  was 
averted  by  moving  the  KARLO  arrival 
route  to  the  Phoenix  32 1»  radial. 
Consequently,  the  KARLO  arrival  route 
was  too  close  to  V-105  and  V-257. 
Modification  of  these  airways  is 
necessary  to  improve  operations  and  the 
utilization  of  airspace  in  the  Phoenix 
aree. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fiequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 


List  <rf  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Domestic  VOR 
Federal  airways,  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 —{AMENDED] 

1.  The  authority  citation  for  pert  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.0.10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389:  49  U.S.C.  t06(g);  14  CFR 
11.69. 

171.1    [AfiModed] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Compilation  of  Regulations,  dated 
November  2. 1992.  and  effective  ' 
November  27. 1992.  is  amended  as 
follows; 

Section  71.133    Domestic  VOR  Federal 
Airways 


V-105    IRovisedl 

From  Tucson.  AZ,  via  INT  Tucson  300* 
and  Stanfleld,  AZ,  145*  radisls;  Stanflold; 
Phoenix,  AZ;  INT  Phoenix  348°  and  Drake. 
AZ,  141'radlals;  Drake;  25  miles,  22  miles 
85  MSL;  Boulder  Qty.  NV;  Us  Vegas.  NV; 
INT  Las  Vegas  266*  and  Beatty,  NV,  142* 
radials;  17  miles.  105  MSL  Beatty;  105  MSL 
Coaldale.  NV;  82  miles  110  MSL;  to  MustanjL 
NV.  ^ 


V-257    (Revised) 

From  Phoenix,  AZ,  via  INT  Phoenix  348* 
and  Drake,  AZ.  141*  radials;  Drake:  INT 
Drake  003'  and  Grand  Canyon,  AZ,  211» 
radials;  Grand  Canyon:  38  miles  12  AGL.  24 
miles  125  MSL,  16  miles  95  MSL.  26  miles 
12  AGL,  Bryce  Canyon,  UT;  INT  Biyce 
Canyon  338°  and  Delta,  UT,  186*  radials. 
Delta;  39  miles.  105  MSL  INT  Delta  004*  and 
Malad  City,  ID.  179°  radials:  20milM.  118 
MSL.  Malad  City;  Pocatello,  ID;  DuBois.  ID; 
Dillon.  MT;  Coppertown.  MT;  INT 
Coppertown  002°  and  Helena.  MT.  272* 
radials;  INT  Helena  272°  and  Great  Palls.  MT. 
222"  radials;  Great  Falls;  73  miles,  56  MSL. 
Havre.  MT.  The  airspace  within  Restricted 
Area  R-6403  is  excluded. 
•         •         •         •         • 

Issued  in  Washington.  DC.  on  April  1. 
1993. 

Harold  W.  BwJcar. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 

(FR  Doc  93-8550  Filed  4-12-93:  8:45  am] 
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coMMOomr  futures  trading 

COMMISSION 
17  CFR  Part  30 

Foreign  Futures  and  Option 
Tranaactiona 

AOeMCV:  Commodity  Futures  Trading 

Commission. 

ACTION:  Supplemental  Order. 


SUMIURY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  issuing  a  Supplemental  Order 
authorizing  members  of  the  Sydney 
Futures  Exchange  designated  for  rehef 
under  17  CFR  30.10  »o  solicit  and  accept 
orders  from  U.S.  customers  for 
otherwise  permitted  transactions  on  aU 
non-U.S.  markets  where  such  members 
are  authorized  by  Australian  law  to 
conduct  futures  business  for  customers. 

This  Supplemental  Order  is  issued 
pursuant  to  §  30.10.  which  permiu  the 
Commission  to  grant  an  exemption  from 
certain  provisions  of  part  30;  and  the 
Commission's  Order  dated  November  1. 
1988.  granting  relief  under  §  30.10  to 
designated  members  of  the  Sydney 
Futures  Exchange  (Original  Order). 
EFFECTIVE  OATE:  May  13.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
C.  Kang,  Esq..  or  Barney  L.  Charion, 
Esq..  Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202)  254-6955. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Supplemental  Order: 

Supplemental  Order  Permitting 
Members  of  the  Sydney  Futures 
Exchange  Designated  for  Relief  Under 
§30.10  To  Solicit  and  Accept  Order* 
From  U^.  Customers  for  Otherwiaa 
Permitted  Transactions  on  All  Non-U.S. 
Markets  Where  Such  Members  Ar« 
Authorized  by  Australian  Law  To 
Conduct  Futures  Business  for 
Customers 

On  November  1, 1988.  the 
Commission  issued  an  Order  under 
§  30.10  authorizing  designated  members 
of  the  Sydney  Futures  Exchange  Limited 
(Exchange  or  SFE)  to  offer  or  sell  certain 
futures  and  option  contracts  traded  on 
the  Exchange  to  persons  located  in  the 
United  SUtes.  53  FR  44856  (November 
7. 1988).>  The  Original  Order  limited 


*  By  Order  issued  on  July  20. 19S8.  under 
S  30.3(a),  the  Commission  authorized  the  otter  or 
sale  in  tha  VS.  of  certain  option  contracts  traded 
on  the  Exchange.  53  FR  28832  (July  29, 1988)  To 
date,  the  following  SFE  option  contracts  tiave  been 
authorized  for  such  offer  and  sale  in  the  US.: 

Continufd 
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the  scope  of  permissible  brokerage 
activities  undertaken  by  designated  SFE 
members  on  behalf  of  U.S.  customers  to 
transactions  "on  or  subject  to  the  rules 
of  the  Exchange."  53  FR  at  44857.* 

By  letter  dated  March  11,  1993, 
counsel  to  the  SFE  petitioned  the 
Commission  to  revise  the  Original  Order 
to  include  all  non-U.S.  markets  where 
SFE  members  are  authorized  by  the 
Australian  Corporations  Law  (ACL)  to 
conduct  futures  business  for  customers.' 
As  represented  in  the  March  11  letter, 
section  1258  of  the  ACL  prohibits 
futures  brokers  (including  SFE  members 
confirmed  for  relief  under  §  30.10)  from 
dealing  on  behalf  of  another  person 
unless  the  dealing  is  effected  on  an 
Australian  futures  exchange  or  a 
"recognized"  foreign  futures  exchange. 
The  Recognized  Futures  Exchanges,  as 
deHned  in  section  9(b]  of  the  ACL  as 
well  as  Regulation  8.02.02  thereunder, 
appear  in  Schedule  11  of  such 
Regulations.* 

In  the  March  11  letter,  counsel  to  the 
SFE  further  represents  that  the  SFE, 
under  its  rules,  has  jurisdiction  over  the 
activities  of  its  members  on  exchanges 
other  than  the  SFE  and  that  it  will 
enforce  its  rules  under  those 
circumstances  to  the  same  extent  as  it 
enforces  its  rules  when  SFE  activities 
are  involved. 

Upon  due  consideration,  and  for  the 
reasons  stated  in  the  Original  Order,  the 


Options  on  10- Year  Australian  Treasury  Bond 
futures.  Australian  Dollar  futures,  90-Day  Bank 
Accepted  Bill  futures  (S3  FR  28832  (July  29.  1988)): 
options  en  three-year  Australian  Treasury  Bond 
futures  (53  FK  30673  (August  15. 1988));  options  on 
AII-Ordinahe«  Share  Price  Index  futures  (56  FR 
51650  (October  15.  1991)). 

'Subsequently,  however,  the  Commission  has 
issued  $  30.10  orders  which  do  not  include  this 
Umitation.  For  example,  in  1989  the  Commission 
issued  a  series  of  §  30.10  orders  authorizing  firms 
designated  by  the  U.K.  Securities  and  Investments 
Board  and  certain  U.K.  "Self- Regulating 
Organizations"  to  conduct  brokerage  activities  for 
U.S.  customers  on  any  non-U.S.  exchange 
designated  under  U.K.  law.  See.  e.g..  54  FR  21599. 
21600  (May  19,1989). 

'Letter  from  Philip  McBride  Johnson,  counsel  to 
the  SFE.  to  William  P  Albrecht.  Acting  Chairman. 
Commission,  dated  March  11.  1993.  By  letter  dated 
February  19.  1993.  the  SFE  separately  requested 
that  the  November  1.  1988.  Order  be  extended  to 
include  dealings  by  designated  SFE  members  for 
U.S.  customers  on  the  SFE's  wholly-owned 
subsidiary,  the  New  Zealand  Futures  and  Options 
Exchange.  This  request  was  granted  on  March  8, 
subject  to  compliance  with  certain  representations 
made  by  the  SFE  In  its  February  19  letter.  See  letter 
from  Andrea  M.  Corcoran.  Director,  Division  of 
Trading  and  Markets,  to  Philip  Mcfiride  Johnson, 
counsel  to  the  SFE.  dated  March  8.  1993.  This 
Supplemental  Order,  however,  supersedes  the  relief 
granted  In  the  March  8  letter. 

*  A  copy  of  present  Schedule  1 1  (which  is  revised 
from  time  to  time  by  the  Australian  Attorney- 
General)  has  been  provided  by  counsel  to  the  SFE. 
See  attachment  to  letter  from  Ptiilip  McBride 
Johnson,  courue)  to  the  SFE.  to  William  P.  Albrecht. 
Acting  Chairman.  Commission,  dated  March  11, 
1993. 


Commission  has  determined  to  issue 
this  Supplemental  Order  permitting  SFE 
members  designated  for  §  30.10  relief  to 
solicit  and  accept  orders  from  U.S. 
customers  for  otherwise  permitted 
transactions  '  on  or  subject  to  the  rules 
of  any  exchange  which  is  recognized  as 
a  futures  exc:hange  under  the  ACL,  other 
than  a  contract  market  designated  as 
such  pursuant  to  section  5a  of  the 
Commodity  Exchange  Act  (LEA), 
undertaken  by  such  members  from  a 
location  in  Australia.  The  expanded 
§  30.10  relief  provided  under  this 
Supplemental  Order,  however,  is 
contingent  on  the  SFE's  and  SFE 
members'  continued  compliance  with 
the  Original  Order,  and  their 
compliance  with  the  following 
conditions: 

(1)  SFE  will  carry  out  its  compliance, 
surveillance  and  rule  enforcement  activities 
with  respect  to  solicitations  and  acceptance 
of  orders  by  designated  SFE  members  of  U.S. 
customers  for  futures  business  on  Recognized 
Futures  Exchanges,  as  defmed  in  section  9(b) 
of  the  ACL,  other  than  a  contract  market 
designated  as  such  pursuant  to  section  5a  of 
the  CEA.  to  the  same  extent  that  it  conducts 
such  activities  in  regard  to  SFE  business; 

(2)  SFE  will  cooperate  with  the 
Commission  with  resf)ect  to  any  inquiries 
concerning  any  activity  which  is  the  subject 
of  this  Supplemental  Order,  including 
sharing  the  information  spMcified  in 
Appendix  A  to  the  Part  30  rules  on  an  "as 
needed"  basis,  on  the  same  basis  as  set  forth 
in  the  Original  Order:  and 

(3)  Each  SFE  member  firm  confirmed  for 
§  30.10  relief  seeking  to  engage  in  activities 
which  are  the  subject  of  this  Supplemental 
Order  must  agree  to  provide  the  books  and 
records  related  to  such  transactions  required 
to  be  maintained  under  the  applicable 
statutes,  regulations,  and  Exchange  rules  in 
effect  in  Australia,  on  the  same  Irasis  as  set 
forth  in  the  Original  Order. 

This  Supplemental  Order  is  issued 
based  on  the  information  provided  to 
the  Commission  as  set  forth  herein, 
including  the  MarcJi  11,  1993,  letter 
from  counsel  to  the  SFE.  Any  changes 
or  material  omissions  may  require  the 
Commission  to  reconsider  the 
authorization  granted  in  this 
Supplemental  Order. 

List  of  Subjects  in  17  CFR  Pari  30 

Commodity  futures.  Commodity 
options.  Foreign  futures. 


*  As  with  the  Original  Order,  relief  under  this 
Supplemental  Ordv  is  subject  to  the  condition  that 
futures  on  slock  indices  and  foreign  government 
debt  securities,  and  all  conunodily  options, 
including  those  on  stock  indices  and  foreign 
government  debt  securlUes.  are  not  permitted  to  be 
offered  or  sold  to  U.S.  customers  absent  certain 
addiUooal  procedures.  See  section  2(a)(1)(B)  of  the 
CEA;  section  3(a)12-8  of  the  Secuhdes  and 
Exchange  Ad  of  1934  and  17CFB3a12-a 
promulgated  tliereunder.  and  S  30.3(a)  under  the 
CEA,  respectively. 


Accordingly,  17  CFR  part  30  is 
amended  as  set  forth  below: 

PART  30— FOREIGN  FUTURES  AMD 
FOREIGN  OPTION  TRANSACTIONS 

1.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Authority:  Sees.  2(a)(1)(A),  4,  4c,  and  8a  of 
the  Commodity  Exchange  Act,  7  U.S.C.  2,  6. 
6c  and  12a. 

2.  Appendix  C  to  part  30  is  amended 
by  adding  the  following  citation  to  the 
existing  entry  for  the  Sydney  Futures 
Exchange  to  read  as  follows: 

Appendix  C — Foreign  Petitioners 
Granted  Relief  From  the  Application  of 
Certain  of  the  Part  30  Rules  Pursuant 
to  §30.10 


FR  date  and  citation:  April  13.  1993. 
58  FR . 


Issued  in  Washington,  DC  on  April  17, 
1993. 

lean  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  93-«492  Filed  4-12-93;  8;45  ami 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1601 

706  Agencies;  Youngstown  (OH) 
Human  Relatione  Commission 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State  and 
local  fair  employment  practices  agencies 
(706  Agencies)  so  that  they  may  handle 
employment  discrimination  charges 
within  their  jurisdictions.  Publication  of 
this  amendment  eflectuates  the 
designation  of  the  Youngstown  Hiunan 
Relations  Commission  as  a  706  Agency. 
EFFECTIVE  DATE:  April  13,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Boyce  Nolan,  Equal  Employment 
Opportunity  Commission.  Office  of 
Program  Operations.  Charge  Resolution 
Review  PrtJgram.  1801  L  Street.  N.W.. 
Washington,  IX  10507.  Telephone  (202) 
663-4856. 

List  ofSubiectfl  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity,  bitergovemmental 
relations. 
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Accordingly.  Title  29,  Chapter  XIV. 
Part  1601  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1601— PROCEDURAL 
REGULATIONS 

1.  The  authority  citation  for  part  1601 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  2000e  to  20000-17;  42 
U.S.Cl2tll  10  12117. 

2.  Section  1601.74(a)  is  amended  by 
adding  in  alphabetical  order  the 
following  agency: 

S 1 601 .74    OMignatad  and  notlc*  agwiciM. 

(a)*  •   • 

Youngstown  (OH)  Human  Relations 
Commission 

Signed  at  Washington.  DC,  tiiis  5th  day  of 
April  1993. 

For  the  CoDunission. 
Jamm  H.  Troy. 

Director,  Office  of  Program  Operations. 
IFR  Doc  93-8286  Filed  4-12-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  682 
RIN  184anAB41 

Federal  Family  Education  Loan 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  amends  the 
regulations  for  the  Federal  Family 
Education  Loan  Program  to  add  an 
Office  of  Management  and  Budget 
(OMB)  control  number  to  a  section  of 
the  regulations.  This  section  contains 
information  collection  requirements 
approved  by  OMB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved. 
EFFECTIVE  DATE:  These  regulations  are 
effective  on  April  13.  1993. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Patricia  Newcombe.  Loans  Branch, 
Division  of  Policy  Development.  Policy. 
Training,  and  Analysis  Service,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  (room  4310.  ROB-3). 
Washington.  DC  20202.  Telephone 
Number  (202)  708-8242.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 
DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m.  Eastern  time. 
SUPPtEMENTARY  INFORMATION:  On 
January  7, 1993,  final  regulations  for  the 
Federal  Family  Education  Loan  Program 


were  published  in  the  Federal  Register 
at  58  FR  3174.  The  effective  date  of  the 
amendments  to  34  CFR  682.600 
included  in  those  regulations  was 
delayed  until  information  collection 
requirements  contained  in  that  section 
were  approved  by  OMB  under  the 
Paperwork  Reduction  Act  of  1980.  as 
amended.  OMB  has  approved  the 
information  collection  requirements, 
and  that  section  of  the  regulations  may 
now  become  effective. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Education 
Provisions  Act  (20  U.S.C.  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined  under  5  U.S.C. 
553(b)(B).  that  proposed  rulemaking  is 
unnecessary  and  contrary  to  the  public 
interest  and  that  a  delayed  effective  date 
is  not  required  under  5  U.S.C.  553(d)(3). 

List  ofSubiects  in  34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education.  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements,  Student  aid.  Vocational 
education. 

Dated:  April  7. 1993. 
Richard  W.  Riley, 

Secretary  of  Education . 

The  Secretary  amends  part  682  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM 

1.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

■  2.  Section  682.600  is  amended  by 
adding  the  OMB  control  number 
following  this  section  to'read  as  follows: 

"(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0538)" 

(FR  Doc  93-8523  Filed  4-12-93;  845  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 
[AMS— fRL-4«14-1] 

Control  of  Air  Pollution  From  New 
Motor  Vehlclea  and  New  Motor  Vehicle 
Englrwa:  Public  Workahop  on 
Evaporative  Emiaalona  Teat  Syatema 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  EPA  will  hold  a  one  day 
public  workshop  to  discuss  draft 
speciHcations  and  performance  criteria 
for  evaporative  emissions  test 
equipment  and  systems  to  be  used  in 
the  testing  of  passenger  cars  and  light 
duty  trucks  for  evaporative  emissions. 
Topics  will  include:  Physical 
dimensions,  support  structure,  thermal 
effectiveness,  seals,  surfaces,  doors, 
windows,  lights,  safety  systems, 
auxiliary  equipment,  analytical 
instruments,  temperature  control 
systems,  purge/vent,  air  flow 
management,  volume  compensation 
methods,  mixing  effectiveness,  sampling 
systems  and  calculations,  data 
collection  and  process  control, 
maintenance  and  reliability,  and 
performance  tests.  Information  obtained 
from  this  workshop  may  be  used  in  the 
development  of  final  speciHcations  for 
new  systems  to  replace  the  ones 
currently  in  use  by  EPA  at  its  National 
Vehicle  and  Fuel  Emission  Laboratory 
in  Ann  Arbor,  Michigan. 
DATES:  This  workshop  will  be  held  on 
Tuesday.  April  27. 1993  from  9  am  to 
5  pm.  Comments  or  presentation 
outlines  are  due  by  Monday,  April  19. 
1993. 

ADDRESSES:  The  workshop  will  be  held 
in  the  Ulrich  Room  at  Domino's  Farms 
Conference  Center  in  Ann  Arbor, 
Michigan.  Written  comments  or 
technical  documents  are  welcome  as 
they  may  pertain  to  the  technical  areas 
being  considered.  Some  workshop  time 
will  be  allotted  for  formal  presentations. 
Any  party  wishing  to  comment  or  to 
make  a  short  presentation  should  mail 
or  deliver  their  material  to  the  following 
location:  Testing  Programs  Branch, 
Engineering  Operations  Division,  EPA 
NVFEL,  2565  Plymouth  Road,  Ann 
Arbor.  MI  48105. 

FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
C.  Don  Pauisell  or  Mr.  Dave  Bochenek. 
Test  Process  Engineering  Group.  Testing 
Programs  Branch  at  the  following 
telephone  numbers:  (313)  668—4255  or 
4543  Offices.  (313)  668-4200 
Receptionist,  or  (313)  668-4440  FAX. 
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SUPPtaiENTARY  MRMMATION:  EPA 

issued  the  final  rule  (58  FR  16002. 
March  24, 1993)  for  revised  evaporative 
emissions  testing  on  )anuary  20. 1993  to 
follow  a  phased-in  schedule  for 
compliance  beginning  in  MY96  (CY94 
tests).  EOO  has  developed  several 
systems  and  methods  for  performing  the 
new  real  time  diurnal,  hut  soak,  and 
running  loss  tests  (40  CFR  86.107-96). 
These  systems  would  provide  a  readily 
available  means  to  demonstrate 
compliance.  We  are.  however,  working 
with  various  industry  groups  to 
optimize  specifications  for  standardized 
test  systems,  control  methods,  and 
automation  techniques.  A  draft 
specification  for  the  procurement  of  the 
equipment  and  systems  has  been 
provided  for  critique  and  comment. 
Several  other  topics,  such  as  SHED 
leakage,  operator  safety,  volume 
compensation,  vehicle  undercarriage  air 
management,  and  canister  loading 
techniques  and  equipment  are 
additional  subjects  for  discussion. 

Dated:  Apnl  S,  1993. 
Michael  H.  Shapiro, 

Acting  Assistant  Administrator  for  Office  of 
Air  and  Radiation. 

jFR  Doc  93-8661  Filed  4-12-93:  8:45  ami 
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DEPAFUMENT  OF  THE  MTERIOR 

Bureau  o(  Land  Management 

43-CFR  Public  Land  Order  6963 
[OR-443-4210-06:  GP2-397:  OR-46473] 

WHhdrawal  of  Public  Unds  for  the 
Florence  Sand  Dunes;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  257.60 
acres  of  public  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  Florence  Sand  Dunes.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 
EfFECnVE  DATE:  April  13,  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Donna  Kauffman,  BLM  Oregon  State 
Office,  P.O.  Box  2965.  Portland,  Oregon 
97208-2965,  503-280-7162. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976. 43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 


location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1988)). 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  existing 
natural  values  of  the  sand  dunes: 

WiiUmette  Meridian 

T.  18  s.,  R.  12  W., 

Sec.  3,  lots  1,  2,  3,  and  4,  and  S>/iNE*A: 

Sec  15,  SE'ANE'A. 
The  areas  described  agKregale  257.60  acres  in 
Lane  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
condur:ted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  April  5. 1993. 
Broca  Babbitl, 

Secretary  of  the  Interior. 

(PR  Doc.  93-8560  Filed  4-12-93;  8:45  ami 
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43-CFT?  Public  Land  Order  6964 
[AK-932-421(M)6:  AA-5961] 

Partial  Revocation  of  Executive  Order 
Dated  January  4, 1901,  for  Selection  of 
Land  by  the  State  of  Alaska;  Alaska 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  an 
Executive  Order  insofar  as  it  affects 
approximately  197.20  acres  of  National 
Forest  System  land  and  37.25  acres  of 
public  land  withdrawn  for  use  by  the 
Coast  Guard,  Department  of 
Transportation,  for  the  Mary  Island 
Lighthouse.  The  land  is  no  longer 
needed  for  the  purpose  for  which  it  was 
withdrawn.  This  action  opens  the  land 
for  selection  by  the  State  of  Ala.ska,  if 
such  land  is  otherwise  available.  If  not 
selected  by  the  State,  this  action  will 
open  the  land  within  the  Tongass 
National  Forest  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  and  the 
remainder  of  the  land  will  be  subject  to 
Public  Land  Order  No.  5180,  as 
amended. 

EFFECTIVE  DATE:  April  13,  1993. 


FOR  FURTHER  MFOmiATION  CONTACT: 
Sandra  C  Thomas,  BLM  Alaska  State 
Office.  222  W.  7th  Avemie.  No.  13, 
AnrJiorage,  Alaska  99513-7599.  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  and  by  section  17(d)(1)  of 
the  Ala.ska  Native  Claims  Settlement 
Act.  43  U.S.C.  1616(d)(1)  (1988).  it  is 
ordered  as  follows: 

1.  Executive  Order  dated  January  4, 
1901,  which  withdrew  public  land  for 
lighthouse  purposes,  is  hereby  revoked 
insofar  as  it  affects  the  following 
described  land: 

Copper  River  Meridian 

Lands  within  T.  78  S..  R.  94  E..  described 
as  Tracts  A  and  B  of  U.S.  Survey  No.  1596, 
excluding  the  following  parcel: 

Beginning  at  comer  No.  1  which  is  also  the 
Southeast  meander  corner  of  U.S.  Survey 
1596  which  bears  South  1''48'47"  West  of 
U.S.  Land  Monument  Nu.  1596  a  distance  of 
458.7  feet,  which  is  situated  at  approximately 
Latitude  55°05'55",  North,  Longitude 
131'11'00"  West;  Thence  due  East  51 .48  feel 
to  the  low  water  meander  lino;  Thence 
meandering  northerly  and  westerly  along  the 
low  water  meander  line  to  comer  No.  4; 
Thence  South  2''15'  East  a  distance  of  98.5 
feet  to  corner  No.  5;  Thence  South  25°56' 
East.  667.0  feet  to  Comer  No.  1.  the  point  of 
beginning,  this  ptarcel  contains 
approximately  2.07  acres. 

The  area  described  contains  appniximately 
197.20  acres  of  National  Forest  System  land 
and  37.25  acres  of  public  land,  for  a  total  of 
234.45  acres. 

2.  Subject  to  valid  existing  rights,  the 
National  Forest  System  land  described 
above  is  hereby  opened  for  selection  by 
the  State  of  Alaska  under  the  Alaska 
Statehood  Act  of  July  7, 1958.  48  U.S.C 
note  prec.  21  (1988).  The  public  land 
described  above  is  opened  for  seledion 
by  the  State  of  Alaska  under  either  the 
Alaska  Statehood  Act  of  July  7.  1958.  4« 
U.S.Q  note  prec.  21  (1988)  or  section 
906(b)  of  the  Alaska  National  Interest 
Lands  Conservation  Act.  43  U.S.C. 
1635(b)  (1988). 

3.  As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act,  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  land  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
such  land  is  otherwise  available.  Any  of 
the  land  descj-ibed  herein  that  is  not 
selecied  by  the  State  of  Alaska  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Tongas  National  Forest 
reservation,  Public  Land  Order  No. 
5180,  as  amended,  or  any  other 
withdrawal  of  record. 

4.  At  10  a.m.  on  July  13. 1993.  the 
National  Forest  System  land  described 
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in  paragraph  1  wrill  be  opened  to  such 
forms  of  disposition  as  may  by  law  be 
made  of  National  Forest  System  land, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  National  Forest  System  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 

At  10  a.m.  on  July  13. 1993.  the  public 
land  described  in  paragraph  1  will  be 
opened  to  location  luider  the  mining 
laws,  pursuant  to  the  terms  of  30  U.S.C. 
49(a)  (1988).  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  laws.  Appropriation  of  any  of 
the  public  land  described  in  this  order 
under  the  general  mining  laws  for 
metalliferous  minerals  prior  to  the  date 
and  the  time  of  restoration  is 
unauthorized. 

Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  April  5. 1993. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 

jFR  Doc  93-8561  Filed  4-12-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Admlniatration  (NOAA) 

50  CFR  Part  675 
[Dockal  No.  82118&-^021] 

Groundfiah  of  ttta  Bering  Sea  and 
Aleutian  iaianda  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  pollock  by  the  inshore 
component  in  the  Aleutian  Islands 
subarea  (AI)  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  pollock  total 
allowable  catch  (TAG)  for  the  inshore 
component  in  the  AI. 
EFFECTIVE  DATES:  Effective  12  noon, 
Alaska  local  time  (A.l.t.),  April  9. 1993. 
through  12  midnight,  A.l.t..  December 
31,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist.- Fisheries 
Management  Division.  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  BSAI  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 


In  accordance  with  §  675.20(a)(2)(iii) 
the  pollock  TAG  for  the  inshore 
component  in  the  AI  was  established  by 
the  final  notice  of  groundfish 
specifications  (58  FR  8703,  February  17, 
1993)  as  15.351  metric  tons  (mt). 

The  Director  of  the  Alaska  Region. 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  pollock  TAG  for 
the  inshore  component  in  the  AI  soon 
will  be  reached.  Therefore,  the  Regional 
Director  has  established  a  directed 
fishing  allowance  of  14.351  mt.  with 
consideration  that  1,000  mt  will  be 
taken  as  incidental  catch  in  directed 
fishing  for  other  species  in  the  AI. 
Consequently.  NMFS  is  closing  directed 
fishing  for  pollock  by  the  inshore 
component  in  the  AI.  effective  from  12 
noon.  A.l.t..  April  9.  1993.  through  12 
midnight,  A.l.t..  December  31, 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Classification 

This  action  is  taken  under  §675.20 
and  complies  with  E.O.  12291. 

List  of  SubjecU  in  50  CFR  Fart  675 

Fisheries,  Reporting  and  recorkeeping 
requirements. 

Authority:  16  U.S.C  1801  et  seq. 
Dated:  April  8, 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc  93-8552  Filed  4-8-93;  1:25  pm] 
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This  section  oi  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  pnsposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  w  to  give  Interested 
persons  an  oppoftunity  to  participate  in  the 
rule  making  prior  to  the  adoption  o(  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  93-ACE-01] 

Proposed  Transition  Area 
Establishment;  Hartington,  NE 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
establish  a  transition  area  at  Hartington, 
Nebraska,  to  provide  controlled  airspace 
for  aircraft  executing  a  new  instrument 
approach  procedure  to  the  Hartington 
Municipal  Airport,  Hartington, 
Nebraska,  utilizing  the  Yankton,  South 
Dakota,  VHP  Omnidirectional  Range/ 
Distance  Measuring  Equipment  (VOR/ 
DME).  The  intended  effect  of  this  action 
is  to  provide  segregation  of  aircraft 
using  instrument  approach  procedures 
in  instrument  conditions  from  other 
aircraft  operating  in  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  May  24,  1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate,  to:  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  ACE-530.  601  East  12th  Street, 
Kansas  City,  Missouri  64106.  Telephone 
(816) 426-3408. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Central  Region,  Federal 
Aviation  Administration,  room  1558, 
601  East  12th  Street,  Kansas  City. 
Missouri.  An  informal  docket  may  also 
be  examined  during  normal  business 
hours  at  the  Office  of  the  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  601  East  12th  Street,  Kansas 
Gty,  Missouri  64106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Airspace  Technician, 
System  Management  Branch.  Air  Traffic 
Division,  ACE-53G,  FAA  Central 
Region,  801  East  12th  Street,  Kansas 


City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical  economic, 
environmental  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  thphcate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their . 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Com.ments  to  Airspace  Docket  No.  93- 
ACE-01."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  System  Management 
Branch,  Federal  Aviation 
Administration,  room  1601.  601  East 
12th  Street.  Kansas  City.  Missouri  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  System 
Management  Branch,  601  East  12th 
Street,  Kansas  City,  Missouri  64106,  or 
calling  (816)  426-3408. 
Communications  must  identify'  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 


11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  a  transition  area  at  Hartiiigton, 
Nebraska,  to  accommodate  a  new 
instrument  approach  procedtire  to  the 
Hartington,  Nebraska,  Municipal 
Airport.  The  Yankton,  South  Dakota, 
VOR/DME  would  be  used  for  this 
approach  procedure.  The  intended 
effect  of  this  action  is  to  provide 
controlled  airspace  for  aircraft  using  the 
instrument  approach  procedure.  The 
coordinates  for  this  airspace  docket  are 
based  on  North  American  Datum  83. 
Transition  areas  are  published  in 
Section  71.181  of  FAA  Order  7400.7A 
dated  November  2. 1992,  and  effective 
November  27,  1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Aci 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 
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Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR.  195^ 
1%3  Comp..  p.  389;  49  U.S.Q  106(g);  14  CFR 
11.69. 

171.1    [AmandMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A. 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27. 1992,  is  amended  as 
follows: 


Section  7i,181 
Area 


Designation  of  Transition 


ACE  NE  TA  Hartington.  NE  [New) 
Hartington  Municipal  Airport,  NE 

(lat.  42''36'08"N,  long.  gTlS'WW] 
Yankton,  SD  VOR/DME 
(lat.  42'55'06"N.  long.  97*23'06"W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Hartington,  NE,  Municipal 
Airport  and  within  2.5  miles  each  side  of  the 
Yankton  VOR/DME  162  degree  radial, 
extending  from  the  6.3-mile  radius  to  9  miles 
southeast  of  the  airport. 

Issued  in  Kansas  City.  Missouri,  on  March 
30, 1993. 

Clarence  E.  Newbem, 

Manager.  Air  Traffic  Division,  Central  Region 
[FR  Doc.  93-8551  Filed  4-12-93;  8:45  am) 
BiujNO  cote  4»10-1S-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Chapter  I 
[Docket  No.  RM93-11-000] 

Revisions  to  Oil  Pipeline  Regulations 
Pursuant  to  the  Energy  Policy  Act  of 
1992 

Issued  April  7, 1993. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Revised  informal  conference  on 

Commission  Staff  proposal. 


summary:  On  April  2, 1993,  the  Federal 
Energy  Regulatory  Commission  gave 
notice  of  an  informal  Staff  conference  to 
be  held  on  April  20, 1993,  among 
interested  persons  to  discuss  Staffs 
proposal  for  revisions  of  the  regulation 
of  oil  pipelines  to  implement  the 
requirements  of  title  XVIU  of  the  Enei^ 
Policy  Act  of  1992  in  advance  of  formal 
comments  being  submitted.  Scheduling 
conflicts  require  rescheduling  that 
conference  to  April  15, 1993.  In  all  other 
respects  the  April  2  Notice  remains 
unchanged. 


DATES:  The  Informal  Conference  will  be 

held  April  15, 1993. 

ADDRESSES:  The  Informal  Conference 

will  be  held  in  a  meeting  room  to  be 

designated  later. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Harris  S.  Wood,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  825  Nordi  Capitol  Street 

NE..  Washington.  IX:  20426.  Telephone: 

(202) 208-0696. 

SUPPLEMENTARY  INFORMATION: 

Revised  Notice  oflnformal  Staff 
Conference 

On  April  2, 1993,  the  Commission 
gave  notice  that  an  informal  Staff 
conference  would  be  held  at  the  offices 
of  the  Commission  to  discuss  StafTs 
proposal  on  revisions  to  oil  pipeline 
regulation  pursuant  to  the  Energy  Policy 
Act  of  1992  (58  FR  18185,  April  8, 
1993).  It  has  come  to  the  attention  of  the 
Commission  that  this  date  confiicts  with 
the  American  Petroleum  Institute's 
Annual  Pipeline  Conference.  In  order  to 
have  the  widest  participation  possible 
in  the  Staff  conference,  the  date  for  that 
conference  is  hereby  rescheduled  to 
April  15, 1993.  In  all  other  respects  the 
Commission's  notice  of  April  2  is 
unchanged. 
Lois  D.  Cashell. 
Secretary. 
|FR  Doc  93-8522  Filed  4-12-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  701  and  817 

Permanent  Regulatory  Program; 
Underground  Mining  Permit 
Application  Requirements; 
Underground  Mining  Performance 
Standards 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior 
ACTION:  Notice  of  intent. 

SUMMARY:  This  Notice  advises  the  public 
that  the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
will  initiate  rulemaking  to  address  the 
requirements  of  Section  2504  of  the 
Energy  Policy  Act  of  1992.  This  notice 
also  advises  the  public  that  all 
underground  coal  mining  operations 
conducted  after  October  24, 1992,  are 
required  to  comply  with  the  subsidence 
related  requirements  to  repair  or 
compensate  for  material  damage  to 
dwellings  as  a  result  of  subsidence  due 
to  underground  coal  mining  operations 


and  replace  certain  identified  water 
supplies  which  have  been  adversely 
affected  by  underground  coal  mining 
operations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  R.  Broderick,  Branch  of  Federal 
and  Indian  Programs,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
U.S.  Dkepartment  of  the  Interior,  1951 
Constitution  Avenue,  NW..  Washington. 
DC  20240;  telephone  (202)  208-2654. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992.  Public  Law 
102-486, 106  Stat.  2776  (1992) 
(hereinafter,  "the  Energy  Policy  Act") 
was  enacted  October  24, 1992.  Section 
2504  of  that  Act,  106  Stat.  2776,  3104, 
amends  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  30  U.S.C  1201 
et  seq.  (SMCRA).  As  noted  in  the 
Congressional  Record  on  this 
legislation,  this  section  "provides  for 
greater  stability  in  the  surface  mining 
act  program  by  settling  controversies 
over  subsidence  protection."  H.R.  Rep. 
No.  474, 102d  Cong.,  2d  Sess.,  pt.  8  at 
86  (1992).  The  report  also  states  that  "at 
present,  OSM's  regulations  do  not 
protect  coalfield  citizens  from  the  types 
of  damages  that  can  occur  fi'om  land 
.subsidence  caused  by  underground  coal 
mining,  either  in  the  form  of 
compensation  for,  or  repair  of,  damages 
to  homes  and  other  structures  as  well  as 
replacement  of  adversely  affected  water 
supplies."  Id. 

Section  2504  of  the  Energy  PoUcy  Act 
requires  that  all  underground  coal 
mining  operations  conducted  after 
October  24, 1992,  promptly  repair  or 
compensate  for  material  damage  to  non- 
commercial buildings  and  occupied 
residential  dwellings  and  related 
structures  as  a  result  of  subsidence  due 
to  underground  coal  mining  operations. 
The  Act  requires  repair  of  damage  to 
include  rehabilitation,  restoration,  or 
replacement  of  the  structures  identified 
by  the  Act,  or  compensation  to  the 
owner  in  the  full  amount  of  the 
diminution  in  value  resulting  from  the 
subsidence.  The  Act  requires  prompt 
replacement  of  certain  identified  water 
supplies  which  have  been  adversely 
affected  by  underground  coal  mining 
operations.  The  Secretary  of  the  Interior 
is  required  to  promulgate  final 
regulations  to  implement  the  provisions 
of  the  Act  by  October  24,  1993. 
Operators  both  in  primacy  States  and  in 
Federal  program  States,  as  well  as  on 
Indian  lands,  are  required  to  comply 
with  this  provision  of  the  Energy  Policy 
Act  for  their  operations  conducted  after 
October  24,  1992. 

OSM  believes  that  the  language  of  the 
Energy  Policy  Act  will  require 
retroactive  enforcement  for  violations 
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occurring  after  October  24, 1992.  That 
is,  once  the  Energy  Policy  Act  becomes 
directly  enforceable  in  a  State,  material 
damage  that  has  occurred  from 
underground  coal  mining  operations 
conducted  after  October  24,  1992,  and 
which  has  not  been  repaired,  replaced 
or  compensated  for  will  be  subject  to 
these  provisions  even  if  the  damage 
occurs  before  the  Energy  Policy  Act 
became  directly  enforceable  in  that 
State.  OSM  will  solicit  comment  on  this 
'viue  in  its  forthcoming  rulemaking. 

The  regulatory  authorities  are 
encouraged  to  conduct  investigations  of 
any  complaints  alleging  violations  of  the 
nature  covered  under  the  Energy  Policy 
Act  provisions.  This  will  ensure  that 
circumstances  at  a  site  of  alleged 
violations  are  observed  and  documented 
contemporaneously,  and  are  available 
for  later  enforcement  action,  if 
necessary'.  OSM  will  conduct 
investigations  of  complaints  reported  to 
OSM  if  the  State  regulatory  authority 
chooses  not  to  cor.duct  an  investigation. 
OSM  or  the  State  regulatory-  authority 
will  ensure  that  complaints  are 
documented  and  a  record  of  alleged 
violations  is  maintained. 

OSM  intends  to  publish  final 
regulations  within  one  year  from  the 
date  of  enactment  in  accordance  with 
the  requirements  of  the  Energy  Policy 
Act. 

Dated:  April  7.  1993. 
W.  Hord  Tiptan, 
Acting  Director. 

iFR  Doc.  93-a583  Filed  4-12-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 
(MM  Docket  No.  33-48] 

Broadcast  Service;  Children's 
Television  Programming 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  of  Inquiry;  extension  of 
comment  period. 

SIJMMARY:  This  action,  in  response  to  a 
request  to  extend  comment  period  filed 
by  The  National  Association  of 
Broadcasters,  extends  the  deadline  for 
submitting  comments  and  reply 
comments  in  the  Notice  of  Inquiry  in 
the  above-cited  docket  (58  FR  14367). 
The  Notice  of  Inquiry  solicited 
comments  on  rules  and  policies  relating 
to  the  levels  and  types  of  television 
programming  necessary  to  adequately 
8er>'e  the  educational  and  informational 


needs  of  children.  The  deadline  for 
comments  was  originally  April  23, 1993. 
and  is  extended  to  May  7. 1993.  The 
deadline  for  accepting  reply  conunents 
was  scheduled  for  May  24, 1993,  and  is 
now  extended  to  June  7,  1993. 

DATES:  Comments  are  now  due  on  May 
7, 1993,  and  reply  conunents  are  due  on 
June  7.  1993. 

ADDRESSES:  Federal  Commiuiications 
Commission,  Washington,  DC  20554. 

FOR  FURTHER  WFORMATION  CONTACT: 
Barbara  Kreisman,  Chief,  Video  Services 
Division,  Mass  Media  Bureau,  (202) 
632-6993. 

SUPPLEMENTARY  INFORMATION: 

Order 

In  the  matter  of  Policies  and  Rules 
Concerning  Children's  Television 
Programming  Revision  of  Programrning 
Policies  for  Television  Bniadcast  Stations. 

Adopted:  March  31. 1993. 
Released:  April  1, 1993. 

Comment  Date:  May  7. 1993. 
Reply  Comment  Date:  June  7. 1993. 

By  the  Chief,  Mass  Media  Bureau: 

1.  This  action  extends  the  deadline  for 
niing  comments  and  reply  comments  in 
response  to  the  Notice  of  Inquiry  in  the 
above-cited  docket  {58  FR  14367) 
pertaining  to  rules  and  policies  relating 
to  the  levels  and  types  of  television 
programming  necessary  to  adequately 
ser\e  the  educational  and  informational 
needs  of  children.  The  deadline  for 
initial  comments  was  originally  set  for 
April  23, 1993,  and  the  deadline  for 
accepting  reply  comments  was  May  24, 
1993. 

2.  The  National  Association  of 
Broadcasters  (NAB)  requests  a  two-week 
extension  of  the  comment  periods  in 
order  to  be  able  to  formulate  a  fully 
representative  position  on  behalf  of  the 
television  broadcast  industry.  The  NAB 
notes  that  the  press  of  business  has 
occasioned  this  request,  including  the 
NAB  annual  convention  and  the  related 
Law  and  Regulation  Conference. 

3.  In  light  of  the  foregoing,  the  Bureau 
finds  that  good  cause  exists  for  an 
extension.  Pursuant  to  47  CFR  0.283,  the 
deadline  for  Tiling  comments  in  this 
proceeding  is  extended  to  May  7, 1993. 
The  deadline  for  filing  reply  comments 
is  extended  commensurately  until  June 
7, 1993. 

Federal  Communications  Commission. 

Roy  J.  Stewart. 

Chief,  Mass  Media  Bureau. 

IFR  Doa  93-8479  Filed  4-12-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  WlltiRlfe 
and  Plants;  Notice  of  90-Day  Finding 
on  Petition  To  List  the  Jaguar  as 
Endangered  in  the  United  States 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding  and 
initiation  of  status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  last 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  The  petition  has  been  found 
to  present  substantial  scientific  or 
commercial  information  indicating  that 
listing  the  jaguar  {Panthera  onca)  as  an 
endangered  species  may  be  warranted. 
A  status  review  is  initiated. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  April  6,  1993.  To 
be  incorporated  into  the  one-year 
finding  on  this  petition,  any  information 
should  be  submitted  to  the  Service  by 
May  28.  1993  (see  ADDRESSES  below). 
However,  the  Service  will  accept 
information  on  the  status  of  the  jaguar 
at  any  time. 

ADDRESSES:  Information,  comments,  or 
questions  concerning  the  jaguar  petition 
may  be  submitted  to  the  Field 
Super\'isor,  Arizona  Ecological  Services 
Field  Office,  U.S.  Fish  and  Wildlife 
Service,  3616  West  Thomas  Road,  suite 
6,  Phoenix,  Arizona  85019.  The  petition, 
finding,  supporting  data,  and  comments 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sam  Spiller,  Field  Supervisor,  at  the 
above  address  (telephone  602/379- 
4720). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531  et  seq.)  (Act),  requires  that 
the  Service  make  a  finding  on  whether 
a  petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  is  also  required  to 
promptly  commence  a  status  review  of 
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the  species,  if  one  is  not  already 
ongoing. 

This  finding  is  based  on  various 
documents,  including  the  petition, 
published  and  unpublished  reports, 
agency  documents,  personal  interviews, 
and  field  records.  All  of  these 
documents  are  on  file  in  the  Fish  and 
Wildlife  Service  Field  Office  in 
Phoenix,  Arizona. 

On  August  3. 1992.  the  Service    ' 
received  a  petition  from  the  instructor 
and  students  of  the  American  Southwest 
Sierra  histitute  and  Life  Net  to  list  the 
jaguar  {Panthera  onca)  as  endangered  in 
the  United  States.  The  petition  was 
dated  July  26, 1992.  The  peUtioners 
requested  that  the  jaguar  be  listed  in  the 
United  States  for  the  following  reasons: 

(1)  Jaguars  have  occurred  historically 
and  recently  in  the  American  southwest, 

(2)  jaguars  are  extremely  vulnerable  to 
shooting,  and  (3)  the  jaguar  is  currently 
listed  as  an  endangered  species  from 
Mexico  southward,  but  remains 
federally  unprotected  in  the  United 
States. 

The  jaguar  is  Usted  as  endangered 
from  Mexico  southward  (37  FR  6476. 
March  30, 1972;  50  CFR  17.11.  July  15. 
1991).  The  species  was  originally 
determined  as  endangered  in 
accordance  with  the  Endangered 
Species  Conservation  Act  of  1969 
(ESCA).  Pursuant  to  the  ESCA,  two 
separate  lists  of  endangered  wildlife 
were  maintained,  one  for  foreign  and 
one  for  native  United  States  species. 
The  jaguar  appeared  only  on  the  List  of 
Endangered  Foreign  Wildlife.  In  1973, 
the  Endangered  Species  Act  superseded 
the  ESCA.  The  foreign  and  native  lists 
were  replaced  by  a  single  "List  of 
Endangered  and  Threatened  Wildlife." 
which  was  first  pubhshed  in  the 
federal  Register  on  September  26,  1975 
(40  FR  44412-44429). 

On  July  25. 1979.  the  Service 
published  a  noUce  (44  FR  43705)  stating 
that,  through  an  oversight  in  the  listing 
of  the  jaguar  and  six  other  endangered 
species,  the  United  States  populations 
of  these  species  were  not  protected  by 
the  Act.  The  notice  asserted  that  it  was 
always  the  intent  of  the  Service  that  all 
populations  of  the  seven  species 
deserved  to  be  Usted  as  endangered, 
whether  they  occurred  in  the  United 
States  or  in  foreign  countries.  Therefore. 
the  notice  stated  that  the  Service 
intended  to  take  action  as  quickly  as 
possible  to  propose  the  United  States 
populations  of  these  species  for  hsting. 

On  July  25. 1980.  the  Service 
pubhshed  a  proposed  rule  (45  FR 
49844-49847)  to  list  the  jaguar  and  four 
of  the  other  species  referred  to  above. 

The  proposal  for  listing  the  jaguar  and 
three  other  species  was  withdrawn  on 


September  17.  1982  (47  FR  41145).  The 
notice  issued  by  the  Service  stated  that 
the  Act  mandated  withdrawal  of 
proposed  rules  to  Ust  species  which 
have  not  been  finalized  within  2  years 
of  the  proposal. 

Two  subspecies  of  jaguar  (P.  o. 
arizonensis  and  P.  o.  vemecrucis)  are 
recognized  as  occurring  in  the  United 
States.  The  Service  was  petitioned  to  list 
the  entire  species.  Therefore,  both 
subspecies  are  included  in  this  finding. 

Pursuant  to  section  4(b)3(A)  of  the 
Endangered  Species  Act.  16  U.S.C. 
section  1533(b)(3)(A).  and  the  criteria 
set  forth  in  implementing  regulations 
50  CFR  424.14.  the  Service  finds  that 
the  petition,  when  reasonably  viewed  in 
light  of  all  available  information, 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
This  information  is  discussed  below  in 
the  context  of  the  five  factors  considered 
in  listing  a  species  as  endangered  or 
threatened.  See  16  U.S.C.  section 
1533(a)(1). 

I.  Curtailment  of  the  Range  and  Loss  of 
Habitat  of  the  Jaguar  in  the  United 
SUtes  , 

Historical  and  Recent  Presence 

The  petitioners  contend  that  the 
literature  clearly  showed  the  jaguar  to 
have  occurred  historically  in  the 
American  southwest.  They  cited  Brown 
(1991)  who  provided  information  that 
jaguars  were  referred  to  in  frontier 
literature  from  Arizona  and  New 
Mexico.  Native  Americans  of  Arizona 
were  aware  of  the  presence  of  jaguars, 
and  hunters  and  naturahsts  considered 
the  jaguar  to  be  a  resident  of  Arizona 
into  this  century.  The  petition  further 
states  that  jaguars  have  been  recorded 
from  Texas,  Cahfomia,  New  Mexico, 
and.  most  commonly.  Arizona. 

The  range  of  the  jaguar  in  North 
America  includes  Mexico  and  portions 
of  the  southwestern  United  States  (Hall 
1981).  A  number  of  records  of  jaguars 
are  known  for  Arizona.  New  Mexico, 
and  Texas.  Additional  reports  exist  for 
California,  Colorado,  and  Louisiana. 
Records  of  the  jaguar  in  Arizona  and 
New  Mexico  have  been  attributed  to  the 
subspecies  P.  o.  arizonensis.  The  type 
specimen  of  this  subspecies  was 
collected  in  Navajo  County.  Arizona,  in 
1924  (Goldman  1932).  Nelson  and 
Goldman  (1933)  described  the 
distribution  of  this  subspecies  as  the 
mountainous  parts  of  eastern  Arizona 
north  to  the  Grand  Canyon,  the  southern 
half  of  western  New  Mexico, 
northeastern  Sonora.  and,  formerly, 
southeastern  California.  The  records  for 
Texas  have  been  attributed  to  P.  o. 


veraecnicis.  Nelson  and  Goldman  (1933) 
described  the  distribution  of  this 
subspecies  as  the  Gulf  slope  of  eastern 
and  southeastern  Mexico  from  the  coast 
region  of  Tabasco,  north  through  Vera 
Cruz  and  Tamaulipas,  to  central  Texas 

Swank  and  Teer  (1989)  indicated  that 
the  historical  range  of  the  jaguar 
included  portions  of  the  states  of 
Arizona.  New  Mexico,  and  Texas.  These 
authors  considered  the  range  at  that 
time  to  include  central  Mexico,  south 
through  Central  America,  and  into 
South  America  as  far  as  northern 
Argentina.  They  stated  that  the  United 
States  no  longer  contains  established 
breeding  populations,  which  probably 
disappeared  in  the  1960's.  They  also 
maintained  that  the  jaguar  prefers  a 
warm  tropical  climate,  is  usually 
associated  with  water,  and  is  only  rarely 
found  in  extensive  arid  areas. 

Brown  (1983)  presented  an  analysis 
that  suggested  there  was  a  resident 
breeding  population  of  jaguars  in  the 
southwestern  United  States  al  least  into 
the  20th  century.  When  plotted  at  ten- 
year  intervals,  records  of  jaguars 
reported  killed  in  Arizona  and  New 
Mexico  between  1900  and  1980 
demonstrated  "a  decline  characteristic 
of  an  over-exploited  resident 
population."  Browm  argued  that  if  the 
jaguars  killed  during  this  period 
originated  in  Mexico,  the  numbers  of 
killings  should  not  suggest  a  pattern  but 
should  rather  be  irrMular  and  erratic. 
Human  settlement  of  its  habitat,  clearing 
of  dense  vegetative  cover,  and  the 
introduction  of  livestock  and 
consequent  conflict  with  human 
interests  contributed  to  a  drastic 
curtailment  of  the  jaguar's  range  in  the 
19th  and  20th  centuries. 

Arizona 

Lange  (1960)  summarized  the  jaguar 
records  from  Arizona  Vnown  up  to  that 
time.  Between  1885  and  1959,  the 
reports  consisted  of  45  jaguars  killed.  6 
sighted,  and  2  recorded  by  sign.  Sixteen 
of  the  killings  of  jaguars  occxurod 
between  140  and  300  miles  of  the 
United  States-Mexico  border,  while  the 
others  occurred  within  90  miles  of  the 
border.  All  but  one  (an  individual  killed 
at  Grand  Canyon  Village  in  1932)  of  the 
records  for  the  previous  40  years  were 
within  200  miles  of  the  border  and  most 
were  writhin  90  miles.  All  records  for  the 
previous  18  years  were  within  50  miles 
of  the  border. 

Goldman  (1932)  believed  the  jaguar 
was  a  regular,  but  not  abundant, 
resident  in  southeastern  Arizona. 
Hoffmeister  (1986)  considered  the  jaguar 
an  uncommon  resident  species  in 
Arizona.  He  concluded  that  the  reports 
of  jaguars  between  1885  and  1965 
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indicated  a  small  but  resident 
population  once  occurred  in 
southeastern  Arizona. 

The  petitioners  declare  that  the  last 
clear  records  of  jaguars  in  the  United 
States  were  from  Arizona  in  1971  (east 
of  Nogales)  and  1986  (Dos  Cabezas 
Mountains).  The  latter  individual 
reportedly  had  been  in  the  area  for 
about  a  year  before  it  was  killed 
(Nowak.  pers.  comm..  1992).  The 
petitioners  also  present  evidence 
(Brown  1983,  U.S.  Fish  and  Wildlife 
Service  1990)  that  suggests  the  jaguar 
was  a  recent  resident  of  Arizona,  and 
that  its  gradual  decline  was  concurrent 
with  predator  control  associated  with 
the  settlement  of  Arizona  and  the 
development  of  the  cattle  industry.  The 
petitioners  indicate  that  there  are  at 
least  58  records  of  jaguars  in  Arizona 
and  New  Mexico  since  1900,  including 
those  of  a  female  with  young  and  the 
occurrence  of  more  than  one  animal  per 
report.  The  petitioners  state  that  the 
Service  (U.S.  Fish  and  Wildlife  Service 
1990)  recognized  the  jaguar  as  an 
occasional  wanderer  into  the  American 
southwest  from  Mexico.  The  petitioners 
imply  that  Arizona  remains  viable 
jaguar  habitat  (Brown  1991).  The 
Coronado  National  Forest  and  several 
national  monuments  of  southern 
Arizona  were  described  as  containing  a 
larae  amount  of  historic  jaguar  habitat. 

Brown  (1983)  suggested  that  the 
jaguar  in  Arizona  ranged  widely 
throughout  a  variety  of  habitats  from 
Sonoran  desert  scrub  upward  through 
subalpine  conifer  forest.  Most  of  the 
records  were  from  Madrean  evergreen - 
woodland,  shrub-invaded  semidesert 
grassland,  and  river  bottoms.  Brown 
(1991)  related  that  the  accumulation  of 
all  known  records  indicated  a  minimum 
of  64  jaguars  were  killed  in  Arizona 
after  1900. 

In  an  article  (Quimby  1987)  which 
reported  a  jaguar  killed  in  Arizona  in 
1986,  an  Arizona  Game  and  Fish 
Department  employee  mentioned  two 
previous  reports  of  jaguars  in  Arizona  in 
1986.  One  of  the  reports,  termed 
reliable,  was  of  an  individual  near 
Sasabe.  The  other,  which  may  have  been 
the  animal  killed  in  1986,  was  a 
confirmed  report  of  an  individual  in  the 
Rincon  Moimtains.  The  Arizona  Game 
and  Fish  Department  (1988)  cited  two 
reports  of  jaguars  in  Arizona.  One  of  the 
reports  was  &t>m  1987  from  an 
undetermined  location.  The  other  report 
was  from  1988,  when  tracks  were 
observed  for  several  days  prior  to  the 
treeing  of  a  jaguar  by  hounds  in  the 
Altar  Valley.  Pima  County.  Both 
individuals  were  considered  to  be 
transients  from  Mexico.  An 
unconfirmed  report  of  a  jaguar  in  the 


Coronado  National  Memorial  was  made 
in  1991  (Ed  Lopez,  Coronado  National 
Memorial,  pers.  comm..  1992). 

California 

Merriam  (1919)  summarized  several 
accounts  of  jaguars,  from  various 
locations  in  California,  which  were 
obtained  from  documents  published 
between  1814  and  1860.  Strong  (1926) 
provided  evidence  the  Cahuilla  Indians 
of  the  Coachella  Valley,  and  the  San 
Jacinto  and  Santa  Rosa  Mountains,  of 
southern  California  were  familiar  with 
the  jaguar.  Nowak  (1975)  mentioned 
reports  of  jaguars  in  the  Tehachapi 
Mountains  from  1855  and  the  last 
known  individual  frtim  California, 
which  was  killed  near  Palm  Springs  in 
1860  (Strong  1926).  Nowak  speculated 
that  the  animal  may  have  been  a 
breeding  individual. 

Colorado 

Set  on  (1920)  provided  a  report  of  a 
"member  of  the  Leopard  family"  at 
"Soublet's  Creek  at  base  of  Rockies, 
head  waters  of  the  Platte,  within  30  or 
40  miles  of  Long's  Peak  and  2  days 
march  from  Fort  Lancaster"  in  1843.  He 
speculated  this  animal  cotlld  have  been 
a  jaguar  or  an  ocelot.  Daggett  and 
Henning  (1974)  reported  the  location  for 
this  record  as  30-50  miles  north  of 
Long's  Peak. 

Louisiana 

Nowak  (1973)  speculated  on  the 
occurrence  of  jaguars  east  of  Texas. 
Several  early  accounts  mentioned 
jaguars  and  tigers.  He  cited  Baird  (1859) 
who  believed  specimens  had  been  taken 
from  Louisiana.  Nowak  also  discussed 
the  killing  of  what  was  probably  a  jaguar 
near  New  River,  Ascension  Parish,  in 
1886.  Lowery  (1974)  mentioned  this 
killing  and  included  the  jaguar  in  the 
fauna  of  Louisiana  on  a  provisional 
basis. 

New  Mexico 

Barber  (1902)  speculated  that  jaguars 
made  their  way  into  the  Mogollon 
Mountains  of  New  Mexico  by  ascending 
the  Gila  River.  Bailey  (1931)  suggested 
that  jaguars  seemed  to  be  native  in 
southern  New  Mexico,  but  were 
regarded  as  wanderers  from  across  the 
United  States-Mexico  border.  He  listed 
nine  reports  of  jaguars  in  New  Mexico 
from  1855  to  1905.  Brown  (1983)  stated 
that  the  last  record  from  New  Mexico 
was  from  1905.  Nowak  (1975) 
mentioned  reports  of  jaguars  along  the 
Rio  Grande  from  as  late  as  1922. 
Halloran  (1946)  reported  that  dogs 
"jumped"  an  individual  in  the  San 
Andres  Mountains  in  1937.  Findley  et 
al.  (1975)  stated  that  jaguars  once 


occurred  as  far  north  as  northern  New 
Mexico.  They  speculated  that  Panthera 
onca  arizonensis  may  be  a  resident, 
temperate  race. 

Texas 

Bailey  (1905)  stated  that  the  jaguar 
was  once  reported  as  common  in 
southern  and  eastern  Texas  but  had 
become  extremely  rare.  He  listed  seven 
reports  of  jaguars  killed  in  Texas 
between  1853  and  1903.  Schmidly 
(1983)  reported  another  jaguar  shot  in 
Mills  County  in  1904.  Taylor  (1947) 
mentioned  a  jaguar  killedf  near  Lyford, 
Willacy  County,  in  1912.  Brown  (1991) 
indicated  that  jaguars  were  common  in 
Texas  until  1870.  The  last  reports  from 
Texas  were  of  individuals  killed  in  1946 
(San  Benito,  Cameron  County)  and  1948 
(Kleburg  County).  Nowak  (1975) 
believed  that  an  established  population 
once  occurred  in  the  dense  thickets 
along  the  lower  Nueces  River  and    . 
northeast  to  the  Guadalupe  River.  He 
suggested  that  jaguars  probably 
continued  to  wander  from  Mexico  into 
the  brush  country  of  the  southernmost 
part  of  the  state.  However,  brush 
clearing  has  possibly  reduced  chances 
for  reestablishment  of  the  species  in 
Texas. 

Mexico 

Leopold  (1959)  believed  the 
distribution  of  the  jaguar  in  Mexico 
included  the  tropical  forests  of 
southeastern  Mexico,  the  coastal  plains 
to  the  mouth  of  the  Rio  Grande  on  the 
Gulf  side,  and  the  Sonoran  foothills  of 
the  Sierra  Madre  Occidental  on  the 
Pacific  side.  The  highest  densities  of 
jaguars  were  found  along  heavily 
forested  flatlands  and  foothills  of 
southern  Sinaloa,  the  swamps  of  coastal 
Nayarit,  the  remaining  uncut  forests 
along  the  Gulf  coast  as  far  east  as  central 
Campeche,  and  the  great  rain  forests  of 
northern  Chiapas.  He  indicated 
occasional  wandering  individuals  were 
found  far  from  these  areas;  some 
followed  tropical  gorges  far  into 
mountains.  He  believed  jaguars 
followed  big  rivers  on  their  northern 
movements;  they  traveled  up  the  Brazos. 
Pecos,  Rio  Grande,  Gila,  and  Colorado 
Rivers.  He  mentioned  a  1955  record  of 
a  jaguar  near  the  southern  tip  of  the  San 
Pedro  Martir  range,  Baja  California. 
Leopold  asserted  that  this  individual 
was  500  miles  from  regularly  occupied 
jaguar  habitat. 

Swank  and  Teer  (1989)  described  the 
distribution  of  the  jaguar  in  North 
America  as  a  broad  belt  bom  central 
Mexico  to  Central  America.  The  most 
northerly  established  populations 
reported  by  Mexican  officials  were  in 
southern  Sinaloa  and  southern 
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TamauUpas.  They  estimated  that  the 
historic  range  had  receded  1000 
kilometers  southward. 

Brown  (1991)  did  not  believe  that  the 
jaguar  is  extirpated  from  northern 
Mexico.  Although  jaguars  were 
considered  relatively  common  in  Sonora 
in  the  1930's  and  1940'8,  he  cited  the 
most  northern  officially  reported 
population  as  about  800  miles  south  of 
the  United  States-Mexico  border. 
However.  Brown  suggested  that  there 
may  be  more  jaguars  in  Sonora  than  are 
officially  recognized.  He  mentioned 
reports  of  two  jaguars  which  were  killed 
in  central  Sonora  around  1970.  He  also 
discussed  assertions  by  the  local  Indians 
that  both  male  and  female  jaguars  still 
occurred  in  the  Sierra  Bacatete.  Brown 
speculated  that  If  a  reproducing 
population  of  jaguars  is  still  present  in 
these  mountains,  it  may  be  the  source  of 
individuals  that  travel  northward 
through  the  Sierra  Libre  and  Sierra 
Madera  until  they  readi  Arizona. 
Nowak  (pers.  comm.,  1992)  reiterated 
that  as  late  as  1987  the  8p>ecies  was  still 
considered  common  in  the  Sierra 
Bacatete  near  Guaymas,  Sonora.  which 
is  about  200  miles  south  of  Arizona. 
Brown  (1989)  reported  that  at  least 
two  jaguars  have  been  killed  in 
Chihuahua.  In  1987,  Nowak  (pers. 
comm..  1992)  claimed  that  jaguars  were 
still  regularly  present  along  the  Soto  la 
Marina  River  of  central  Tamaulipas, 
which  is  about  150  miles  from  the 
southern  tip  of  Texas.  He  also 
hypothesired  that  jaguars  may  be 
entering  Arizona  from  Mexico  due  to 
habitat  destruction  in  Sonora.  Large 
stretches  of  natural  forest  were  cleared 
in  central  Tamaulipas.  He  suggested  that 
in  Arizona,  by  contrast,  jaguar  prey 
populations  have  increased,  and  large 
tracts  of  brush  and  canyon  woodland 
are  still  available  to  provide  cover  for  a 
few  jaguars. 

n.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

The  majority  of  the  reported  killings 
of  jaguars  in  the  United  States  were 
probably  the  results  of  attempts  to 
eliminate  predators,  primarily  those 
associated  with  livestock.  However. 
Nowak  (1975)  identified  the  killing  of 
jaguars  for  commercial  sale  of  their  furs 
as  a  factor  in  the  extermination  of  a 
substantial  resident  population  in 
central  Texas  during  the  late  19th 
century. 

Primarily  commercial  trade  in  jag^Iar 
pelts  is  prohibited  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  Service  is  unaware  of 
any  ourent  threat  from  overutilization 


for  commercial,  recreational,  scientific, 
or  educational  purposes  to  the  jaguar  in 
the  United  States. 

III.  Diseaae  or  Predatioa 

The  Service  does  not  know  of  any 
threats  from  disease  or  predation  to  the 
jaguar  in  the  United  States. 

IV.  Inadequacy  of  Existing  Regulatory 
Mechanisms 

Vulnerability  to  Shooting 

The  petitioners  state  that  jaguars  are 
extremely  vulnerable  to  shooting.  They 
provide  evidence  that  the  pattern  of 
jaguar  kills  in  Arizona  since  1900 
suggested  overexploitation  of  a  resident 
population  (Brown  1983).  The 
petitioners  present  a  history  of  recent 
killings  of  jaguars:  Individuals  were 
killed  in  the  Empire  Mountains  in  1961, 
in  the  White  Mountains  in  1963,  in  the 
Patagonia  Mountains  in  1965,  near  the 
Santa  Cruz  River  east  of  Nogales  in 
1971,  and  in  the  Dos  Cabezas  Mountains 
in  1986.  Brown  (1991)  indicated  that 
another  individual  was  trapped  on  the 
Fort  Apache  Indian  Reservation  in  1964. 
The  petitioners  maintain  that  without 
federal  protection,  such  killings  in  the 
United  States  are  likely  to  continue. 

State  Regulations 

Jaguars  are  listed  as  endangered  by 
the  State  of  Arizona.  In  general, 
violations  of  Arizona  Game  and  Fish 
Laws  (Arizona  Game  and  Fish 
Department  1991)  are  class  2 
misdemeanors.  The  Arizona  Game  and 
Fish  Commission  may,  through  civil 
action,  seek  to  recover  a  minimum  of 
$750  for  each  endangered  species 
unlawfully  taken,  wounded  or  killed. 
Special  permits  may  be  issued  for  taking 
depredating  wildlife.  The  Arizona  Game 
and  Fish  Department  offered  a  reward  of 
$4,000  for  information  leading  to  a 
conviction  for  the  reported  killing  of  a 
jaguar  in  1986.  However,  a  conviction 
was  not  obtained  for  that  incident. 

The  jaguar  is  not  listed  as  an 
endangered  species,  a  game  animal,  or 
a  fur-bearing  animal,  by  the  State  of 
New  Mexico;  it  receives  no  official 
protection  from  New  Mexico  (Sartor  O. 
Williams  m.  New  Mexico  Department  of 
Game  and  Fish,  in  litt.,  1992). 

The  jaguar  is  listed  as  endangered  by 
the  State  of  Texas  (Texas  Parks  and 
Wildlife  Department  1987).  It  is 
unlawful  to  take,  possess,  transp(wt. 
export,  process,  sell  or  offer  for  sale,  or 
ship  jaguars  in  Texas.  However,  some  of 
the  above  actions  may  be  allowed  for 
zoological  gardens,  and  scientific, 
commercial,  and  propagation  purposes 
writh  the  proper  permits.  A  first 
violation  of  the  regulations  or  a  permit 


is  a  Texas  Parks  and  Wildlife  Code  C 
misdemeanor  which  carries  a  fine  of  $25 
to  $500  (Carol  Beardmore.  Fish  and 
Wildlife  Service,  pers.  comm.,  1992). 

Lack  of  Federal  Protection 

The  jaguar  is  currently  listed  under 
the  Act  as  an  endangered  species  only 
in  Mexico  southward.  It  is  not  listed  in 
the  United  States,  The  jaguar  is  on 
Appendix  I  of  the  CITES.  However,  that 
listing  does  not  prohibit  the  act  of  taking 
a  jaguar  within  United  States  territory. 

The  subspecies  P.  o.  veraecrucis.  with 
historical  range  in  Texas  and  eastern 
Mexico,  is  designated  by  the  United 
States  government  as  a  peripheral 
animal  of  concern  in  a  provisional  list 
for  the  Annex  of  the  Convention  on 
Nature  Protection  and  Wildlife 
Preservation  in  the  Western  Hemisphere 
(Nowak.  pers.  comm..  1992).  P.  o. 
arizonensis  is  not  so  designated.  This 
Convention,  as  implemented  by  sections 
2  and  8(A)  of  the  &idangered  Species 
Act.  does  not  reqiure  the  protection  of 
species  listed  only  on  a  provisional 
basis.  Therefore,  neither  P.  o. 
veraecrucis  nor  P.  o.  arizonensis  are 
currently  protected. 

The  petitioners  state  that  jaguars  that 
may  occvu-  in.  or  immigrate  info,  the 
United  States  are  not  currently 
protected  by  the  Act.  They  maintain 
that,  because  of  the  threat  jaguars  in  the 
United  States  face  from  shooting,  the 
species  should  be  listed  as  endangered 
"wherever  it  occurs."  The  petitioners 
contend  there  is  a  reasonable  biological 
basis  for  listing  a  species  that  may  occur 
in  the  United  States  as  dispersing 
individuals.  Listing  would  provide 
protection  for  individuals  which  may 
lead  to  recolonization  of  vacant  habitat 
and  natural  reestablishment  of  the 
species  in  its  historic  range  in  the 
United  States. 

The  petitioners  argue  that  such  a 
listing  would  be  consistent  with 
previous  ones.  Their  petition  does  not 
propose  to  list  a  species  that  is  extinct; 
it  simply  advocates  listing  the  jaguar 
throughout  its  historic  range. 

V.  Other  Natiu-al  or  Man-Made  Factors 
Affecting  the  Jaguar's  Continued 
Existence 

The  Service  does  not  know  of  any 
other  factors  affecting  the  jaguar  in  the 
United  States.  However,  although  the 
jaguar  is  listed  under  the  Act  from 
Mexico  southward  and  on  Appendix  I  of 
CITES,  population  declines  continue  in 
portions  of  its  range  in  Mexico  and    > 
Central  and  South  America  (Swank  and 
Teer  1989). 

Finally,  the  petitioners  summarize  the 
reasons  the  jaguar  should  be  listed  in 
the  United  States.  Jaguars  may  occtir, 
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whether  as  wanderers  or  residents,  at 
any  time  in  the  United  States.'  The 
species  is  listed  as  endangered  in 
Mexico  southward  and  the  Service 
recognizes  its  existence  in  Mexico.  The 
historic  range  in  the  United  States  can 
support  jaguars.  Populations  in  Mexico 
or  Central  America  could  potentially 
provide  individuals  for  natural 
reestablishment  within  the  historic 
range. 

After  a  review  of  the  petition,  the 
references  cited,  and  information 
otherwise  available  to  the  Service,  the 
Service  finds  that  the  petition  presented 
substantial  scientific  or  commercial 
information  indicating  that  listing  the 
jaguar  as  an  endangered  species 
throughout  its  range  may  be  warranted. 
The  available  information  indicates  that 
the  numbers  and  range  of  the  jaguar  in 
the  United  States  have  declined  in 
response  to  loss  and  modification  of 
habitat,  overutilization  for  commercial 
purposes,  and  the  inadequacy  of 
existing  regulatory  mechanisms. 

This  finding  initiates  a  status  review 
for  the  jaguar  as  required  under  section 
4(b)(3)(A)  of  the  Act.  Within  one  year  of 
receiving  the  petition,  the  Service  is 
required  under  section  4(b)(3)(B)  of  the 
Act  to  make  a  finding  as  to  whether  the 
petitioned  action  is  warranted.  The 
Service  would  appreciate  any  additional 
data,  information  or  comments  from  the 
public,  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
status  of  the  jaguar. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  on  request  from  the 
Field  Supervisor.  Arizona  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

Author 

The  primary  author  of  this  notice  is 
William  Austin  of  the  Arizona 
Ecological  Services  Field  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  16 
U.S.C.  1531-1544. 

List  of  Subfects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  April  6. 1993. 
Ridurd  N.  Smith. 

Acting  Director,  Fish  and  Wildlife  Service. 
|FR  Doc.  93-M95  Filed  4-12-93: 8:45  am] 
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50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  Extension  of  Comment 
Period  and  ^totlce  of  Public  Heertngs 
on  Proposed  Endangered  Status  for 
the  Rio  Grande  Silvery  Minnow 
("Hyt>ognathua  Amarus"),  With  Critical 
Habitat 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period  and  notice  of  public 

hearings. 

summary:  The  U.S.  Fish  and  Wildlife 
Servi^  (Service)  gives  notice  that 
public  hearings  will  be  held  and  the 
comment  period  extended  on  the 
proposed  rule  to  list  the  Rio  Grande 
silvery  minnow  {Hybognathus  amarus), 
as  an  endangered  species,  with  critical 
habitat.  The  hearings  and  the  extension 
of  the  comment  period  will  allow  all 
interested  parties  to  submit  oral  or 
written  comments  on  the  proposal. 
DATES:  The  public  hearings  will  be  held 
fi-om  7  p.m.  to  9  p.m.  on  June  2, 1993, 
in  Albuquerque,  New  Mexico,  and  from 
7  p.m.  to  9  p.m.  on  June  3, 1993,  in 
Socorro,  New  Mexico.  The  comment 
period  for  this  proposal  is  extended  and 
now  closes  on  August  25, 1993. 
Comments  must  be  received  by  the 
closing  date.  Any  comments  that  are 
received  after  the  closing  date  may  not 
be  considered  in  the  final  decision  on 
this  proposal. 

ADDRESSES:  Comments  and  materials 
should  be  sent  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  New 
Mexico  Ecological  Services  Field  Office, 
3530  Fan  American  Highway  NE.,  suite 
D,  Albuquerque,  New  Mexico,  87107. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Gerald  L.  Burton,  at  the  above  address, 
telephone  (505)  883-7877.  or  FAX  (505) 
883-7876. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Rio  Grande  silvery  minnow 
occurs  only  in  the  Rio  Grande  from 
Cochiti  Dam  downstream  to  the 
headwaters  of  Elephant  Butte  Reservoir, 
New  Mexico.  Threats  to  the  species 
include  loss  of  stream  habitat  due  to 
dewatering.  channelization,  and 
regulation  of  river  flow  to  provide  water 
for  irrigation;  diminished  water  quality 
caused  by  municipal,  industrial,  and 
agricultural  discharge;  and  competition 
or  predation  by  nonnative  introduced 


fish  species.  Ciurently,  the  sfracies 
occupies  approximately  five  percent  of 
its  known  historic  range. 

The  Service  has  scheduled  public 
hearings  for  June  2, 1993,  from  7  p.m. 
to  9  p.m.,  Indian  Pueblo  Cultural  Center. 
2401  Twelfth  Street,  NW.,  Albuquerque. 
New  Mexico,  and  on  June  3, 1993,  from 
7  p.m.  to  9  p.m.,  Macy  Center,  New 
Mexico  Technical  Institute,  Socorro, 
New  Mexico.  Those  parties  wishing  to 
make  statements  for  the  record  should 
bring  a  copy  of  their  statements  to 
present  to  the  Service  at  the  start  of  the 
hearing.  Oral  statements  may  be  limited 
in  length,  if  the  number  of  parties 
present  at  the  hearings  necessitates  such 
limitations.  There  are,  however,  no 
limitations  on  the  length  of  written 
comments  or  materials  presented  at  the 
hearing  or  mailed  to  the  Service. 

The  proposed  rule  was  published 
March  1.  1993  (58  FR  11821). 

The  comment  period  on  the  proposed 
rule  originally  was  to  close  on  April  30. 
1993.  The  Service  is  extending  the 
comment  period  until  August  25,  1993. 
Written  comments  should  be  submitted 
to  the  Service  office  in  the  ADDRESSES 
section. 

Author 

The  primary  author  of  this  notice  is 
Gerald  L.  Burton.  U.S.  Fish  and  Wildlife 
Service.  New  Mexico  Ecological 
Services  Field  Offica,  3530  Pan 
American  Highway  NE..  suite  D, 
Albuquerque,  New  Mexico  87107, 
telephone  (505)  883-7877. 

Authority 

The  authority  for  this  action  is  16 
U.S.C.  1531-1544. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  April  6. 1993. 
Lynn  B.  Starnet, 
Acting  Fegional  Director. 
IFR  Doc.  93-«478  Filed  4-12-93;  8:45  am| 
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50  CFR  Part  17 
RIN  1016-AB96 

Endangered  and  Tt>reaten«d  Wildlife 
and  Planta:  Proposed  Establishment  of 
a  Nonessential  Experimental 
Population  of  Black-Footed  Ferrets  in 
North-Central  Montana 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 
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SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service,  in  cooperation  with  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks,  will  reintroduce  black-footed 
ferrets  [Mustela  nigripes)  into  the 
11.061-kin»  (4.237  square  miles)  North- 
Central  Montana  Black-Footed  Ferret 
Experimental  Population  Area  in  north- 
central  Montana.  This  reintroduction  is 
proposed  to  implement  a  primary 
recovery  action  for  this  federally  listed 
endangered  species  and  to  evaluate 
release  techniques.  Provided  conditions 
are  acceptable,  a  minimum  of  20  excess 
captive-raised  ferrets  will  be  released  in 
1993  and  annually  thereafter  for  2  to  4 
years,  or  until  a  wild  population  is 
established.  Releases  will  test  ferret 
reintroduction  techniques  and.  if  fully 
successful,  will  result  in  a  wild 
populatiwi  within  5  years.  The  north- 
central  Montana  population  is  proposed 
to  be  designated  a  nonessential 
experimental  population  in  accordance 
with  Section  lOOJ-of  the  Endangered 
Species  Act  of  1973.  as  amended.  This 
population  will  be  managed  in 
accordance  with  the  provisions  of  the 
accompanying  special  rule.  The  Service 
soUcits  comments  on  this  proposed 
designation  and  special  rule. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by:  June  14 
1993. 

AODRESS£$:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Mr.  Dennis  Christopherson,  Fish  and 
VVildlife  Service.  Billings  Sub-office. 
Fish  and  Wildlife  Enhancement.  1501 
14th  St.  West,  suite  230,  Bilhngs. 
Montana  59102.  (406/657-6750). 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Service's  Regional  Office. 
Division  of  Endangered  Species  and 
Environmental  Contaminants,  134 
Union  Boulevard,  Lakewood.  Colorado 
(303/236-7398).  and  Billings  Sub-Office 
listed  above. 

TOR  FURTHER  INFORMATION  CONTACT;  Mr. 
Dennis  Christopherson  at  the  Montana 
address  above. 

SUPI>i.EMENTARY  MFORMATION 

Backgroimd 

1.  Legislative:  Among  the  significant 
changes  made  in  the  Endangered 
Species  Act  by  the  Amendments  of 
1982.  Public  Law  No.  97-304,  was  the 
creation  of  a  new  Section  10(j)  which 
provides  fw  the  designation  of  specific 
populations  of  listed  species  as 
"experimental  populations."  Under 
previous  authorities  in  the  Endangered 
Species  Act  (Act)  of  1973.  as  amended 
(16  U.S.C.  1531  et  seq).  the  U.S.  Fish 
and  Wildlife  Service  (Service)  was 


permitted  to  reintroduce  populations 
into  unoccupied  portions  of  a  listed 
species'  historical  range  when  it  would 
foster  the  conservation  and  recovery  of 
the  species.  However,  local  opposition 
to  reintroduction  efforts,  stemming  from 
concerns  about  the  restrictions  and 
prohibitions  on  Federal  and  private 
activities  contained  in  Sections  7  and  9 
of  the  Act.  severely  handicapped  the 
effectiveness  of  this  as  a  management 

Under  Section  10(j).  reintroduced 
populations  established  outside  the 
current  range  but  within  the  species' 
historical  range  m.ay  be  designated,  at 
the  discretion  of  the  Service,  as 
"experimental."  This  designation 
increases  the  Service's  flexibiUty  to 
manage  reintroduced  populations  of 
endangered  species  because 
experimental  populations  may  be 
treated  as  threatened  species.  The 
Service  has  more  discretion  in  devising 
management  programs  for  threatened 
species  than  for  endangered  species. 

Additional  management  flexibility  is 
possible  if  the  experimental  population 
is  found  to  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question.  Nonessential  experimental 
populations  located  outside  National 
Wildlife  Refiige  or  National  Park  Lands 
are  treated,  for  purposes  of  Section  7  of 
the  Act,  as  if  they  were  only  proposed 
for  listing.  Only  two  provisions  of 
Section  7  would  apply  outside  of 
National  Wildlife  Refuge  and  National 
Park  System  Lands:  Section  7(a)(1). 
which  requires  all  Federal  Agencies  to 
establish  conservation  programs;  and 
Section  7(a)(4),  which  requires  Federal 
Agencies  to  confer  informally  with  the 
Service  on  actions  that  are  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species.  Section  7(a)(2)  of  the 
Act.  which  requires  Federal  Agencies  to 
insure  that  their  activities  are  not  Ukely 
to  jeopardize  the  continued  existence  of 
a  listed  species,  would  not  apply  except 
on  National  Wildlife  Refuge  and 
National  Park  System  lands.  (Note: 
Activities  undertaken  on  private  lands 
are  not  affected  by  Section  7  of  the  Act 
unless  they  are  funded,  authorized,  or 
carried  out  by  a  Federal  agency). 

Individual  animals  to  comprise  the 
designated  experimental  population 
may  be  removed  from  an  existing  source 
or  donor  population  only  after  it  has 
been  determined  that  such  removal  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species.  Moreover, 
removal  must  be  conducted  under  a 
permit  issued  in  accordance  with  the 
requirements  in  50  CFR  17.22. 

2.  Biological:  The  species  addressed 
by  this  rulemaking  is  the  black-footed 
ferret  [Mustela  nigripes),  an  endangered 


carnivore  vrith  a  black  facemask.  black 
legs,  and  a  black-tipped  tail.  It  is  nearly 
60  cm.  (2  feet)  long  and  weighs  up  to  1.1 
kg.  (2.5  pounds).  It  is  the  onlyferret 
native  to  North  America. 

Though  the  black-footed  ferret  was 
found  over  a  wide  area  historically,  it  is 
difficult  to  make  a  conclusive  statement 
on  its  historical  abundance  due  to  its 
nocturnal  and  secretive  habits.  The 
black-footed  ferret's  historical  range, 
based  on  specimens  collected  since  its 
identification,  includes  12  States 
(Arizona.  Colorado.  Kansas.  Montana, 
Nebraska.  New  Mexico.  North  Dakota. 
Oklahoma,  South  Dakota.  Texas.  Utah, 
and  Vifyoming)  and  the  Canadian 
Provinces  of  Alberta  and  Saskatchewan. 
There  is  prehistoric  evidence  of  this 
ferret  from  Yukon  Territory.  Canada,  to 
New  Mexico  and  Texas  (Anderson  et  al. 
1986).  Although  there  are  no  specimen 
records  for  black-footed  ferrets  from 
Mexico,  prairie  dogs  {Cynomys  spp.)  are 
established  in  Chihuahua  (Anderson 
1972)  and  were  present  as  far  back  as 
the  Late  Pleistocene-Holocene  Age 
(Messing  1986).  Black-footed  ferrets 
depend  almost  exclusively  on  prairie 
dogs  for  food  and  shelter  (Henderson  et 
al.  1969,  Forrest  et  al.  1985).  and  ferret 
range  is  coincident  with  that  of  prairie 
dogs  (Anderson  et  al.  1986).  No 
documentation  exists  of  black-footed 
ferrets  breeding  outside  of  prairie  dog 
colonies.  Consequently,  it  is  probable 
that  black-footed  ferrets  were 
historically  endemic  to  northern 
Mexico. 

Black-footed  ferrets  prey  primarily  on 
prairie  dogs  and  use  their  burrows  for 
shelter  and  denning.  There  are 
specimen  records  of  black-footed  feriBts 
from  ranges  of  three  species  of  prairie 
dogs:  black-tailed  prairie  dogs  (Cynomys 
ludovicianus),  white-tailed  prairie  dogs 
(Cynomys  leucurus).  and  Gunnison's 
prairie  dogs  [Cynomys  gunnisoni) 
(Anderson  et  al.  1986). 

Widespread  poisoning  of  prairie  dogs 
and  agricultural  cultivation  of  their 
habitat  drastically  reduced  prairie  dog 
abundance  and  distribution  in  t)ie  last 
century.  Sylvatic  plague,  which  may 
have  been  introduced  to  North  America 
around  the  turn  of  the  century,  also 
decimated  prairie  dogs,  particularly  in 
the  southern  portions  of  their  range.  The 
severe  decline  of  prairie  dogs  resulted  in 
a  concomitant  and  near-faUl  decline  in 
black-footed  ferrets,  though  the  letter's 
decline  may  be  partially  attributable  to 
other  factors,  such  as  secondary 
poisoning  from  prairie  dog  toxicants 
(e.g..  strychnine)  or  high  susceptibility 
to  canine  distemper.  The  black-footed 
ferret  was  listed  as  an  endangered 
species  on  March  11.  1967. 
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In  1964.  a  wild  population  was 
discovered  in  South  Dakota  and  studied 
intensively,  but  this  population  became 
extinct  in  1974.  with  its  last  member 
dying  in  captivity  in  1979.  Afterwards, 
some  believed  that  the  species  was 
probably  extinct  until  another  wild 
population  was  discovered  near 
Meeteetse.  Wyoming,  in  1981.  The 
Meeteetse  population  underwent  a 
severe  decline  in  1985-1986  due  to 
canine  distemper,  which  is  fiatal  to 
infected  ferrets.  Eighteen  survivors  were 
taken  into  capUvity  in  1986-1987  to 
prevent  extinction  and  to  serve  as 
foimder  animals  in  a  captive 
propagation  program  aimed  at 
eventually  reintroducing  the  species 
into  the  wild. 

3.  Recovery  efforts:  The  national 
recovery  objective  in  the  recovery  plan 
for  this  species  (U.S.  Fish  and  Wildlife 
Service  1988)  is  'To  ensure  immediate 
survival  of  the  black-footed  ferret  by: 

(1)  Increasing  the  captive  population 
of  black-footed  ferrets  to  a  census 
size  of  200  breeding  adults  by  1991; 

(2)  Establishing  a  prebreeding  census 

Sopulation  of  1.500  free-ranging 
lack-footed  ferret  breeding  adults 
in  10  or  more  populations  with  no 
fewer  than  30  breeding  adults  in 
any  population  by  the  year  2010; 
and 

(3)  Encourage  the  widest  possible 
distribution  of  reintroduced  black- 
footed  ferret  populations." 

When  this  objective  is  achieved,  the 
black-footed  ferret  will  be  proposed  for 
downlisting  to  threatened,  assuming  the 
extinction  rate  of  the  established 
populations  remains  at  or  below  the  rate 
at  which  new  populations  are 
estabhshed  for  at  least  5  years. 

Led  by  the  Wyoming  Came  and  Fish 
Department,  cooperative  efforts  to  breed 
and  raise  black-footed  ferrets  in 
captivity  have  been  encouraging  and 
successful.  In  6  years,  the  captive 
population  has  increased  from  18  to 
over  300  black-footed  ferreU.  In  1988, 
the  single  captive  population  was  split 
into  three  separate  captive 
subpopulations  to  avoid  the  possibility 
that  a  single  catastrophic  event  could 
wipe  out  the  entire  known  population. 
These  subpopulations  are  located  at  the 
Wyoming  Game  and  Fish  Department's 
Sybille  facility  in  Wyoming;  the  Henry 
I)oorly  Zoo  in  Omaha.  Nebraska:  and 
the  National  Zoological  Park's 
Conservation  and  Research  Center  in 
Front  Royal.  Virginia.  Two  additional 
captive  subpopulations  were  established 
in  1990  (Louisville  Zoological  Garden  in 
Louisville.  Kentucky;  Cheyenne 
Mountain  Zoo  in  Colorado  Springs, 
Colorado).  One  additional  captive 


subpopulation  was  established  at  the 
Phoenix  Zoo  in  Phoenix.  Arizona  in 

1991.  The  Toronto  Zoo  in  Toronto. 
Canada  received  black-footed  ferrets  in 

1992.  making  a  total  of  seven  captive 
subpopulations. 

Because  a  secure  population  of  200 
breeding  adults  was  achieved  in  1991, 
ferret  recovery  efforts  are  now  moving 
into  the  next  phase — reintroduction  into 
the  wild. 

4.  Reintroduction  Sites: 

a.  Site  Selection  Process:  The  Serxnce 
and  State  wildlife  agencies  in  11 
western  States  are  identifying  potential 
ferret  reintroduction  sites  within  its 
historical  range.  As  of  this  writing, 
potential  reintroduction  sites  in 
Wyoming  (two  sites).  Montana  (one 
site).  South  Dakota  (one  site),  Colorado 
(one  site)  and  Arizona  (one  site)  have 
been  identified  and  compared.  Other 
western  States  are  still  in  the  process  of 
identifying  and  evaluating  additional 
potential  reintroduction  sites.  Sites  are 
compared  quantitatively  and 
qualitatively  and  recommended  for 
reintroduction  scheduling  by  an 
interdisciplinary  group  assisting  the 
Service  knowm  as  the  Black-footed 
Ferret  Interstate  Coordinating 
Committee. 

Black-footed  ferrets  were  reintroduced 
to  the  Shirley  Basin/Medicine  Bow  (SB/ 
MB)  site  in  Wyoming,  on  September  7, 
1991.  By  mid-October.  49  ferrets  had 
been  released.  Ferret  sur\'eys  during 
November  7-14. 1991  found  nine 
individuals.  Eight  of  these  ferrets  had 
been  released  or  re-released  during  the 
second  half  of  the  release  period  (past 
the  mean  release  date  of  September  28. 
1991).  Known  ferret  mortality  included 
five  deaths  attributed  to  coyotes  and  one 
to  a  badger.  Four  ferrets  were  captured 
suffisring  from  malnutrition/injury 
combinations  and  were  deemed  unable 
to  survive  in  the  wild  without  human 
intervention.  Snow  surveys  conducted 
during  March.  1992  revealed  sign  of  6- 
8  ferrets.  Spotlight  surveys  conducted 
during  July  and  August.  1992  confirmed 
the  presence  of  a  minimum  of  four  aduh 
blarik-footed  ferrets  and  two  litters.  One 
litter  contained  two  young  and  the 
second  four  young  ferrets.  During 
September  and  October,  1992.  an 
additional  90  black- footed  ferrets  were 
released  at  the  SB/MB  site. 

The  only  known  populations  of  black- 
footed  ferrets  are  the  experimental 
population  at  the  SB/MB  site  and  those 
animals  in  captivity.  The  Service  has 
not  concluded  that  the  species  is 
extirpated  in  the  wild,  and  requires 
black-footed  ferret  surveys  to  be 
performed  if  any  action  authorized, 
funded,  or  carried  out  by  a  Federal 


Agency  may  affect  prairie  dog  colonies 
deemed  capable  of  supporting  ferrets. 

The  North-central  Montana  Black- 
footed  Ferret  Experimental  Population 
Area  (Experimental  Population  Area)  is 
located  in  portions  of  Phillips  and 
Blaine  counties.  Montana,  and  was 
historically  occupied  by  black-footed 
ferrets.  Numerous  ferret  surveys  have 
been  conducted  in  the  Experimental 
Population  Area  and  have  not  turned  up 
any  evidence  of  live  ferrets  (Reading 
1991).  The  latest  physical  evidence  of 
black-footed  ferrets  in  the  Experimental 
Population  Area  was  a  skull  collected  in 
1984.  To  the  best  of  our  knowledge,  any 
reintroduced  population  of  ferrets  at  the 
Exj)erimental  Population  Area  would  be 
wholly  separate  and  distinct  from  othfir 
ferret  populations. 

b.  North-central  Montana 
Experimental  Population  Site:  The 
Experimental  Population  Area 
encompasses  11,016  km*  (4.237  square 
miles),  consisting  of  36  percent  private 
land,  5  percent  State  trust  land.  28 
percent  federally  managed  (outside 
National  Wildlife  Refuges),  9  percent 
National  Wildlife  Refuge  land  and  22 

[>ercent  Fort  Belknap  Indian  Reservation 
and.  Except  for  the  Little  Rocky 
Mountains,  the  majority  of  the  land  arKi> 
is  actual  or  potential  prairie  dog  habitat 
Mapping  conducted  in  1988  and  1990 
indicated  that  19,223  hectares  (46,886 
acres)  of  prairie  dog  towns  existed  in  the 
Experimental  Population  Area,  with  an 
e.stimated  potential  prey  biomass  to 
support  561  black-footed  ferret  families 
Mapping  completed  during  fell/summer 
of  1991-1992  showed  a  52  percent 
reduction  in  prairie  dog  acreage  within 
the  Reintroduction  Area  from  1988  to 
fall  1992.  Sylvatic  plague  is  active  in  the 
complex  and  is  believed  to  be  the 
primary  factor  in  the  reduction  of 
prairie  dog  acreage.  Prairie  dog  colonies 
in  the  Reintroduction  Area  will  be 
resurveyed  during  1993. 

Reintroduction,  habitat  management, 
and  intensive  ferret  management  will 
occur  in  a  specifically  delineated  area 
designated  the  North-central  Montana 
Reintroduction  Area  (Reintroduction 
Area),  which  occurs  within  the 
Experimental  Population  Area.  Specifics 
on  the  location  and  boundaries  of  the 
Reintroduction  Area  are  provided  in  the 
accompanying  special  rule.  The  Fort 
Belknap  Indian  Reservation 
(Reservation),  contained  8.572  hectare.s 
(20,907  acres)  of  prairie  dog  towns  in 
1990  and  occurs  entirely  within  the 
designated  Experimental  Population 
Area  but  is  not  included  within  the 
proposed  Reintroduction  Area.  The  Fort 
Belknap  Tribal  Council  (Council)  is 
currently  addressing  long-range  praise 
dog  management  options  for  the 
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Reservation,  including  the  Councirs 
role  in  supporting  national  black-footed 
ferret  recovery  objectives. 

The  UL  Bend  National  Wildlife 
Refuge,  administered  by  the  Charles  M. 
Russell  National  Wildlife  Refuge,  is 
being  considered  the  primary  release 
site.  Current  plans  are  to  begin  releasing 
ferrets  into  a  subportion  of  3ie 
Reintroduction  Area  considered  best  for 
release  and  initial  management.  The 
exact  release  site  is  currently  being 
evaluated  and  will  be  determined  before 
the  final  mle  is  published.  If 
reintroduction  is  successful,  ferrets  will 
eventually  disperse  from  the  release  site 
into  other  portions  of  the 
Reintroduction  Area.  If  a  ferret  were  to 
disperse  outside  the  Reintroduction 
Area  and/or  on  to  the  Reservation,  the 
affected  landowner  or  Council  has  the 
option  to  request  its  removal.  Moreover, 
even  if  the  landowner  or  Council  did 
not  request  removal,  but  it  was  apparent 
that  the  ferret  could  not  survive  in  the 
area,  authorized  personnel  could 
relocate  the  ferret  to  belter  habitat 
within  the  Reintroduction  Area  (where 
its  survival  chances  were  improved)  or 
to  captivity. 

Ferrets  will  be  released  only  if 
biological  conditions  are  suitable  and  a 
management  framework  acceptable  to 
the  State  of  Montana,  Service,  and 
landowners/land  managers  in  the  area 
has  beeii  developed.  Reintroduction  in 
the  Reintroduction  Area  will  be  re- 
evaluated if  one  or  more  of  the 
following  conditions  occur: 

(1)  The  black- footed  ferret  habitat 
rating  index  (Biggins  et  al.  1989) 
falls  below  50  percent  of  the  1988 
level.  The  "Biggins  et  al."  index  is 
based  on  abundance  of  prairie  dogs. 
It  estimates  the  number  of  ferret 
families  a  prairie  dog  complex 
could  support. 

(2)  Failure  to  acquire  or  maintain  a 
nonessential  experimental 
population  designation  for  the 
Reintroduction  Area  through  the 
Federal  rulemaking  process. 

(3)  Wild  black-footed  ferret 
populations  are  found  within  the 
Experimental  Population  Area  prior 
to  the  first  breeding  season 
following  the  first  reintroduction. 

(4)  Active  cases  of  canine  distemper 
are  diagnosed  within  the 
Reintroduction  Area  6  months  prior 
to  release. 

(5)  Fewer  than  20  black-footed  ferrets 
are  available  for  the  first  release. 

(6)  Funding  is  not  available  to 
implement  the  plan. 

5.  Reintroduction  protocoI:.ln  general, 
the  reintroduction  protocol  will  involve 
releasing  a  minimum  of  20  ferrets  in  the 


first  year  of  reintroduction,  and 
annually  thereafter  for  2  to  4  years  or 
until  a  wild  population  is  established. 
Captive  animals  selected  for  release  will 
be  as  genetically  redundant  as  possible 
wdth  the  gene  pool  in  the  captive 
breeding  population,  hence,  any  loss  of 
released  animals  is  unlikely  to  have 
appreciable  impacts  on  existing  genetic 
diversity  in  the  species.  Moreover, 
because  breeding  ferrets  in  captivity  is 
not  a  problem,  any  animals  lost  in  the 
reintroduction  effort  could  be  replaced. 
To  enhance  the  genetic  diversity  of  the 
reintroduced  population,  it  may  be 
necessary  to  release  ferrets  from  other 
established,  reintroduced  populations 
(e.g.  SB/MB). 

Different  strategies  for  releasing 
captive-raised  black-footed  ferrets  will 
be  utilized:  (1)  Hard  release  with  no  pre- 
release conditioning,  (2)  soft  release 
(gradual  reduction  in  supplied  food  and 
protection  from  predators)  and  (3)  pre- 
release conditioning  in  a  quasi-natural 
environment  followed  by  a  hard  release 
(may  be  used  when  sufficient  numbers 
of  black-footed  ferrets  are  available). 
The  rationale  is  to  compare  techniques 
that  are  quite  different  from  one 
another,  but  use  techniques  that  seem 
reasonable  in  light  of  our  present 
understanding  of  ferret  biology.  Ferrets 
will  be  released  in  September  and 
October  when  juvenile  ferrets  in  the 
wild  become  independent  and  exliibit 
dispersal  tendencies;  and  are  physically 
capable  of  killing  prey,  avoiding 
predators,  and  adjusting  to 
environmental  extremes. 

The  hard  release  with  no  pre-release 
conditioning  will  utilize  neither  release 
cages  or  any  pre-conditioning  in  a 
contained  prairie  dog  colony.  Ferrets 
will  be  transported  to  the  release  site 
and  held  for  approximately  48  hours  to 
ensure  general  health  and  acclimation  to 
the  reintroduction  site.  Subsequently, 
the  ferrets  will  be  released  into  the 
prairie  dog  colonies  from  the  transport 
container  and  will  receive  no 
supplementary  care. 

The  soft  release  involves  raising 
juveniles  in  captivity  with  limited 
physical  and  environmental  demands. 
The  captive  bred  juvenile  ferrets  may  be 
released  from  cages  with  buried  nest 
boxes. 

It  may  be  desirable  to  surround  each 
cage  with  an  electric  fence  to  prevent 
damage  by  cattle  or  big  game.  Ferrets 
will  be  held  and  fed  in  the  release  cages 
for  10  days  while  acclimating  to  the 
cage  and  immediate  surrounding  area. 
The  ferrets  will  then  be  allowed  access 
to  the  prairie  dog  colonies;  however, 
food  will  continue  to  be  provided  while 
the  ferrets  learn  to  kill  prey  in  the 
prairie  dog  colony.  Advantages  of  this 


approach  are  that  It  provides  food  and 
protection  from  preciation  while  the 
juvenile  ferrets  are  adapting  to  the  wild. 
The  primary  disadvantage  is  that  the 
ferrets  have  not  been  physically  or 
mentally  challenged  during  the  first  four 
months  of  development.  The  soft  release 
is  similar  to  release  protocol  used  at  the 
SB/MB  reintroduction  site,  except  the 
Montana  site  is  located  in  black-tailed 
prairie  dog  colonies,  instead  of  white- 
tailed  prairie  dog  colonies. 

The  pre-release  conditioning  prior  to 
hard  release  utilizes  black-footed  ferrets 
raised  from  birth  in  a  large,  semi- 
natural,  enclosed  prairie  dog  colony 
The  captive  environment  can  have  a 
profound  effect  on  behavioral 
development  in  individual  animals. 
Young,  behaviorally  developing  animals 
targeted  for  reintroduction  may  be  able 
to  acquire  survival  skills  in  a  semi- 
natural  pre-release  environment  that 
provides  stimuli  similar  to  those 
encountered  in  nature.  In  this  way,  the 
captive  environment  should  allow  a 
more  natural  expression  of  genetically 
influenced  behaviors,  or  if  Uie  trait  is 
learned,  the  captive  environment  may 
provide  the  appropriate  stimuli  during 
the  critical  period.  Presenting  juvenile 
captive  animals  with  stimuli  resembling 
those  prevalent  in  their  natural 
environment  should  help  individuals 
retain  efficient  use  of  adaptive  traits 
and,  subsequently,  increase  post-release 
survival  by  reinforcing  inherent  survival 
skills  in  natural  ways  at  natural  periods 
of  development.  Pre-release 
conditioning  strategies  using  semi- 
natural  environments  have  already  been 
employed  with  the  red  wolf  (Can/s 
nifus),  the  golden  Uon  tamarin 
(Leontopithecus  msalia),  and  masked 
bob-white  [Colinus  virginianus 
ridgwayj]  (Ellis  et  al.  1977)  and  were 
used  for  acclimatization  and  interaction 
by  Arabian  oryx  {Oryx  leucoryx)  in 
Oman. 

Black-footed  ferrets  from  the  pre- 
conditioning arena  will  be  released 
without  supplemental  care.  It  is  not 
possible  in  a  captive  setting  to  duplicate 
completely  the  natural  environment  of 
ferrets.  The  intent  is  to  provide  a 
reasonable  approximation  of  that 
environment  to  test  the  feasibility  of 
pre-release  conditioning,  and  to  initiate 
development  of  a  benefit/cost 
comparison  (both  biological  and 
economical)  between  this  and  other 
release  strategies. 

Regardless  of  release  technique, 
ferrets  will  probably  be  placed  in 
separate  burrow  systems  (200  meters 
apart)  within  the  same  colony.  Ferrets 
will  be  released  sequentially  over  a 
period  of  3-8  weeks  because  all  animals 
will  not  reach  the  proper  age  for  release 
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at  once,  and  because  it  will  be 
impossible  to  intensively  monitor  all 
radio-tagged  animals  if  they  are  released 
simultaneously.  All  ferrets  in  the 
experimental  reintroduction  will  be 
young-of-the-year.  Most  releases  will 
occiu-  in  September  and  October,  when 
the  fsrrets  are  about  18  weeks  old.  Once 
independent  of  artificial  support  all 
ferrets  will  be  managed  in  a  similar 
manner. 

Released  animals  will  be  vaccinated 
against  diseases,  as  appropriate, 
including  canine  distemper  if  an 
effective  vaccine  is  developed  for  ferret 
use.  Preventative  and,  where  necessary, 
corrective  measures  to  reduce  predation 
by  coyotes  {Canis  latrans),  badgers 
[Taxidea  taxus),  raptors,  or  other 
predators  will  be  taken  over  the  short 
term,  without  intent  to  continue  over 
the  long  term.  Habitat  conditions  will  be 
monitored  continually  during  the 
reintroduction  effort.  If  the  ferret  habitat 
rating  (Biggens  et  al.,  1989)  or  trend  of 
the  release  site  drops  to  unacceptable 
levels,  ferrets  will  be  released  in  another 
biologically  suitable  prairie  dog 
complex  (release  site)  in  the 
Reintroduction  Area,  translocated  to  SB/ 
MB.  the  next  scheduled  site,  or  returned 
to  captivity.  Cooperative  management 
actions  will  be  taken  to  maintain  overall 
prairie  dog  populations  at  1988  levels  in 
the  Reintroduction  Area. 

All  black-footed  ferrets  released  will 
be  marked.  Released  ferrets  (up  to  a 
maximum  of  50)  may  be  radio-tagged;  in 
later  years,  a  sample  of  the  released 
ferrets  will  be  radio-tagged.  Radio- 
tagged  ferrets  will  be  intensively 
monitored.  Other  ferrets  would  be 
monitored  using  spotlight,  snow  surveys 
or  visual  sighting  techniques. 

It  is  unlikely  that  released  ferrets  or 
their  oflspring  will  emigrate  outside  of 
the  Experimental  Population  Area.  The 
Experimental  Population  Area  is 
essentially  a  large  island  of  excellent 
ferret  habitat  (i.e.,  prairie  dog  colonies) 
in  north-central  Montana.  The 
surroxmding  area  to  the  north,  east  and 
west  is  relatively  devoid  of  prairie  dog 
colonies  and  the  southern  edge  of  the 
Experimental  Population  Area  has 
physiographic  obstacles  to  migration 
provided  by  the  Missouri  Breaks  and 
Missouri  River.  The  large  size  of  the 
Experimental  Population  Area, 
combined  with  the  knowledge  of  ferret 
mobility  gained  from  wild  ferrets  radio- 
tagged  during  1982  to  1986  studies  at 
Meeteetse  (less  than  7  km  or  4.3  miles/ 
night),  and  1991  studies  at  SB/MB  (17 
km  or  10.5  miles)  makes  it  imlikely  that 
ferrets  will  disperse  outside  of  the 
Experimental  Population  Area,  given 
the  significantly  better  colonization 


opportimities  and  prey  base  found 
within  its  boiuidaries. 

Some  of  the  detailed  elements  of  the 
reintroduction  protocol  are  still  being 
investigated.  Researchers  have  tested 
and  will  continue  to  test  reintroduction 
techniques  and  pre-release  conditioning 
techniques  that  might  improve  siuvival 
of  released  captive-raised  ferrets,  e.g., 
testing  the  relative  efficacy  of  available 
canine  distemper  vaccines,  investigating 
techniques  to  teach  predator  avoidance 
and  develop  needed  hunting  skills,  etc. 

The  proposed  experimental 
reintroduction  design  will  be  tested  and 
possibly  modified  at  this  and/or 
upcoming  reintroduction  sites.  This 
release  will  be  limited  by  the  number  of 
captive  ferrets  available  in  excess  of  the 
captive  population  objectives  and  needs 
of  SB/MB  reintroduction.  The  20  to  50 
excess  individuals  expected  to  be 
released  in  Montana  in  1993  are 
considered  sufficient  to  begin  testing 
additional  release  techniques  and 
monitoring  results. 

Realistically,  the  Service  and  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks  (E)epartment)  expect  high 
natural  mortality  (up  to  90  percent) 
among  the  released  ferrets  in  the  first 
year  of  release.  Despite  prerelease 
conditioning,  captive-bred  animals  will 
be  relatively  naive  in  terms  of  avoiding 
predators,  securing  prey,  and 
withstanding  environmental  rigors. 
Mortality  is  expected  to  be  highest 
within  the  first  month  of  release.  A 
realistic  goal  for  the  first  year,  based  on 
experience  in  Shirley  Basin,  would  be 
for  20  percent  of  the  released  ferrets  to 
survive  at  least  1  month  after  release, 
with  perhaps  10  percent  of  the  released 
animals  surviving  the  winter. 

The  intensive  studies  conducted  on 
the  wild  Meeteetse  population  during 
the  1982  to  1986  period  and  the  1991 
SB/MB  reintroduction  will  provide  a 
natural  baseline  against  which  the 
reintroduction  effort  can  be  compared  to 
determine  how  well  the  experiments  are 
proceeding.  There  is  a  high  level  of 
natural  mortality  for  ferrets  in  the  wild, 
based  on  studies  at  Meeteetse. 
Population  data  presented  by  Forrest  et 
al.  (1988)  was  used  for  computer 
simulation  modeling  by  Harris  et  al. 
(1989)  and  indicated  juvenile  mortality 
rates  of  a  stable  population  of 
approximately  78.5  percent.  Young-of- 
the-year  ferrets  will  be  used  in  the 
reintroduction  program  initially  and 
these  data  therefore  provide  a  basis  of 
comparison.  These  baseline  data  will  be 
supplemented  with  the  baseline 
biological  and  behavioral  data  taken  in 
the  1960's  and  1970's  fi^om  the  South 
Dakota  population. 


If  successful,  this  effort  is  expected  to 
result  in  the  establishment  of  a  free- 
ranging  population  of  at  least  50  black- 
footed  ferret  adults  within  the 
Reintroduction  Area  by  a  target  date  of 
1998.  The  Department  and  the  Service 
will  evaluate  project  progress  annually, 
including  sources  of  mortality.  The 
biological  status  of  the  population  at 
this  site  will  be  re-evaluated  within  the 
first  5  years  to  determine  future 
management  needs.  This  5-year 
evaluation  will  not  include  an 
evaluation  to  determine  whether  the 
nonessential  experimental  designation 
for  the  north-central  Montana 
population  should  be  changed.  It  is 
envisioned  that  the  "nonessential 
experimental"  designation  for  the  north- 
central  Montana  population  will  not  be 
changed  unless  the  experiment  is 
determined  to  be  a  failure  (and  this 
r\ilemaking  is  terminated)  or  until  the 
species  is  determined  to  be  recovered 
(and  the  species  is  delisted).  Once 
recovery  goals  are  met  for  delisting  the 
species,  a  rule  will  be  proposed  to 
address  delisting. 

Status  of  Reintroduced  Population 

The  north-central  Montana 
population  of  black-footed  ferrets  is 
proposed  to  be  designated  a 
nonessential  experimental  population 
according  to  the  provisions  of  section 
10(j)  of  the  Act.  The  basis  for  this 
designation  is  explained  below. 

"Experimental  population"  means  the 
raintroduced  population  will  be  treated 
as  a  threatened  species  rather  than  an 
endangered  species.  This  designation 
enables  the  Service  to  develop  special 
regulations  for  management  of  the 
population  that  are  less  restrictive  than 
the  mandatory  prohibitions  covering 
endangered  species  if  more  managemen! 
Hexibility  is  needed  to  make 
reintroduction  compatible  with  cxirrent 
or  planned  human  activities  in  the 
reintroduction  area.  Per  section  4(d)  of 
the  Act,  these  special  regulations  must 
be  "necessary  and  advisable"  to  provide 
for  the  conservation  of  the  species. 
Experimental  populations  can  be 
determined  "essential"  or 
"nonessential." 

"Nonessential"  experimental 
populations  are  not  essential  to  the 
continued  existence  of  the  species.  For 
purposes  of  section  7(a)(2)  of  the  Act. 
they  are  treated  as  though  they  were 
only  proposed  for  listing  (except  on 
National  Wildlife  Refuge  and  National 
Park  System  lands  where  they  will  be 
treated  as  a  species  listed  as 
"threatened"  under  the  authority  of  the 
Act).  The  north-central  Montana  ' 
Experimental  Population  Area  does  not 
currently  contain  ferrets  and  the  ferrets 
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proposed  as  nonessential  experimental 
are  those  taken  from  captivity  and 
reintroduced  and  all  their  progeny. 

1.  The  captive  population  will  be  the 
primary  species  population.  This 
population  has  been  protected  against 
the  threat  of  extinction  from  a  single 
catastrophic  event  through  the  sputting 
of  the  captive  population  into  seven 
widely  separated  subpopulations. 
Hence,  loss  of  the  experimental 
population  will  not  threaten  the  species' 
survival. 

2.  The  primary  repository  of  genetic 
diversity  for  the  species  will  be  the  200 
adult  breeders  in  the  captive 
population.  Animals  selected  for 
reintroduction  purposes  will  be  as 
genetically  redundant  as  possible  with 
the  captive  population,  hence  any  loss 
of  reintroduced  animals  in  this 
experiment  will  not  significantly  impact 
the  goal  of  preserving  maximum  genetic 
diversity  in  the  species. 

3.  All  animals  lost  during  the 
reintroduction  attempt  can  be  replaced 
through  captive  breeding,  as 
demonstrated  by  the  rapid  increase  in 
the  captive  population  over  the  past  6 
years.  Based  on  current  population 
dynamics,  100  juvenile  ferrets  will 
likely  be  produced  each  year  in  excess 
of  numbers  needed  to  maintain  200 
breeding  adults  in  captivity. 

This  reintroduction  effort  will  be  the 
second  attempt  to  reintroduce  the  black- 
footed  ferret  back  into  the  wild.  The 
biological  questions  and  logistical 
problems  that  still  must  be  addressed 
are  daunting.  Reintroduction  attempts 
must  continue  or  the  captive  population 
may  become  overly  adapted  to  captivity. 
Continued  captivity  increases  the  risk  of 
losing  important  wild  survival  instincts 
and  reduces  the  likelihood  of  successful 
reintroduction  and  recovery  of  the 
species. 

Fifty-eight  percent  of  the  land  in  the 
Experimental  Population  Area  is 
privately  managed  or  on  the 
Reservation.  The  nonessential 
experimental  population  designation 
will  facilitate  re-establishment  of  the 
species  in  the  wild  by  easing  landowner 
concerns  about  possible  stringent 
protective  measures  that  might  be  taken. 
This  designation  is  less  restrictive  than 
reintroducing  ferrets  as  an  endangered 
species  population.  The  nonessential 
designation  provides  a  more  flexible 
management  framework  for  protecting 
and  recovering  black-footed  ferrets, 
thereby  reassuring  non-Federal 
landowners  that  they  may  continue 
their  current  lifestyles. 

Resource  Management  Plans  for 
public  lands  within  the  Reintroduction 
Area  provide  a  prairie  dog  habitat 
allocation  for  black-footed  ferrets  while 


maintaining  traditional  multiple  uses 
such  as  prairie  dog  shooting,  grazing,  oil 
and  gas  development,  etc.  The  Charles 
M.  Russell  National  Wildlife  Refuge  will 
serve  as  a  refugium  where  land 
management  conflicts  can  be  avoided. 
Management  plans  for  the  refuge  allow 
for  prairie  dog  expansion.  The  refuge 
does  not  allow  prairie  dog  shooting  and 
cattle  grazing  is  either  restricted  or 
absent.  The  first  few  attempts  to 
reintroduce  the  black-footed  ferret  into 
the  wild  will  place  great  emphasis  on 
developing  and  improving 
reintroduction  techniques.  This  applied 
research  will  lay  the  groundwork  for  a 
general  reintroduction  and  management 
protocol  for  re-estabUshing  ferrets  in  the 
wild  throughout  their  historical  range. 
An  inability  to  establish  a  Montana 
population  in  the  first  few  years  of  effort 
"will  not  be  considered  to  appreciably 
reduce  the  likelihood  of  the  survival  of 
the  species  in  the  wild"  because  the 
knowledge  gained  on  reintroduction  on 
black-tailed  prairie  dog  colonies  will  be 
used  to  improve  reintroduction 
techniques,  thereby  enhancing  the 
probability  of  successful  reintroductions 
later  at  this  and/or  future  sites. 

Assuming  successful  reirttroduction 
techniques  are  developed  and/or  refined 
in  the  SB/MB.  north-central  Montana 
Experimental  Population  Area,  and 
subsequent  reintroduction  sites,  then 
most,  if  not  all,  future  reintroductions 
will  be  more  directly  in  the  nature  of 
recovery  efforts  (as  opposed  to  research) 
aimed  at  permanently  establishing  new 
populations  at  suitable  sites  in  the  wild. 
As  successful  wild  populations  are 
established,  they  will  provide  wild- 
raised  ferrets  that  can  be  used  to 
supplement  releases  at  other  sites.  As 
additional  wld  populations  become 
established,  the  captive  population  will 
diminish  in  relative  importance  and 
wild  populations  will  increase  in 
relative  importance  in  the  overall 
species  recovery  effort. 

Depending  on  the  progress  made  in 
overall  species  recovery  and  the  unique 
circumstances  isurrounding  each 
potential  reintroduction  site,  the  Service 
will  evaluate  each  potential 
reintroduction  site  to  determine 
whether  it  should  be  proposed  as 
"nonessential  experimental."  "essential 
experimental"  (i.e..  an  experimental 
population  that  is  essential  to  the 
continued  existence  of  a  listed  species), 
or  "endangered"  (i.e..  a  population 
subject  to  all  the  protection  of  the  Act). 
The  Service  believes  that  at  least  10  or 
more  wild  populations  are  needed  to 
insure  the  immediate  survival  and 
downlisting  of  this  species  to  threatened 
status  (U.S.  Fish  and  Wildlife  Service. 
1988). 


Location  of  Reintroduced  Population 

Under  section  10(j)  of  the  Act.  an 
experimental  population  must  be 
wholly  separate  geographically  from 
nonexperimental  populations  of  the 
same  species.  Since  the  last  known 
member  of  the  original  Meeteetse  ferret 
population  was  captured  for  inclusion 
in  the  captive  population  in  1987.  no 
ferrets  other  than  those  released  in 
Wyoming  in  1991  and  1992  have  been 
confirmed  anywhere  in  the  wild.  There 
is  a  chance  that  ferrets  may  still  exist  in 
the  wild  outside  of  the  SB/MB  site. 
Hiousands  of  hours  of  ferret  survey  and 
habitat  evaluation  work  have  been 
conducted  in  the  general  vicinity  of  the 
proposed  reintroduction  and  no  wild 
ferrets  have  been  found.  Based  on  these 
data,  the  Service  does  not  believe  that 
the  reintroduced  population  will 
overlap  with  any  wild  population  of  the 
species. 

The  Experimental  Population  Area 
lies  between  the  Milk  River  on  the  north 
and  the  Missouri  River  on  the  south  in 
Phillips  and  Blaine  Counties.  The 
eastern  boundary  is  the  PhillipsA'alley 
County  line  and  the  west  boundary 
follows  the  west  edge  of  the  Fort 
Belknap  Indian  Reservation  to  the 
southwestern  comer.  It  then  extends 
south  to  the  Missouri  River  along  the 
Phillips/Blaine  County  line. 

Since  1978, 175  ferret  surveys  on  138 
prairie  dog  colonies,  covering  over 
14,351  hectares  (35.463  acres)  have  been 
conducted.  Wildlife  biologists  spent 
approximately  14.122  hours  on  all 
prairie  dog  colonies  within  the  area 
performing  other  activities  related  to 
ferrets,  prairie  dogs  or  species 
associated  with  prairie  dogs,  and  local 
residents  were  extensively  contacted 
and  solicited  for  ferret  observations.  No 
hve  ferrets  were  located.  Based  on  this 
survey  work,  it  is  reasonable  to  infar 
that  wild  black-footed  ferrets  probably 
no  longer  exist  in  the  area  encompassed 
by  the  Experimental  Population  Area 
boundary.  A  final  administrative 
determination  regarding  the  presence  or 
absence  of  wild  ferrets  in  this  area  will 
be  made  by  the  Service  when  the  final 
rulemaking  is  published  in  the  Federal 
Register. 

The  Reintroduction  Area  will  serve  as 
the  core  recovery  area  for  the  north- 
central  Montana  experimental 
population,  i.e..  efforts  to  maintain 
ferret  and  prairie  dog  populations  will 
focus  on  the  Reintroduction  Area.  The 
Reintroduction  Area  covers  206,000 
hectares  (502.000  acres)  composed  of 
approximately  40  percent  Bureau  of 
Land  Management  (BLM)  administered 
lands,  30  percent  private  lands,  20 
percent  National  Wildlife  Refuge 
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System  lands  and  10  percent  lands 

managed  by  the  Corps  of  Engineers, 
Bureau  of  Reclamation  or  Montana 
Department  of  State  Lands.  Within  the 
Reintroduction  Area  are  approximately 
fi.20l  hectares  (15.068  acres)  of  prairie 
dog  colonies  [2.718  BLM  hectares  (6,604 
acres).  1.851  CMR  hectares  (4,500  est. 
acres).  349  Department  of  State  Land 
hectares  (848  acres)  and  1.282  private 
hectares  (3.116  acres)].  Ferrets  that 
move  to  habitat  outside  the 
Reintroduction  Area  including  habitat 
on  the  Reservation  may  be  returned  to 
the  Reintroduction  Area. 

Prior  to  the  first  breeding  season 
following  the  first  releases,  all  marked 
ferrets  in  the  wild  in  the  Experimental 
Population  Area  will  comprise  the 
nonessential  experimental  population. 
During  and  after  the  first  breeding 
season,  all  ferrets  in  the  wild  in  the 
Experimental  Population  Area  will 
comprise  the  nonessential  experimental 
poimlation.  In  the  event  that  a  ferret 
leaves  the  Reintroduction  Area  but  stays 
within  the  boundaries  of  the 
Experimental  Population  Area,  the 
Service  and  the  Department  will  have 
the  authority  to  capture  the  emigrant 
and  place  it  back  into  the 
Reintroduction  Area,  translocate  it  to 
another  reintroduction  site,  or  return  it 
to  captivity.  If  a  ferret  is  found  on 
private  land,  the  landowner  will  be 
consulted,  and  the  ferret  removed  if  the 
landowner  requests  it.  If  the  private 
landowner  has  no  objection  to  the  ferret 
remaining  on  his/her  land,  then  it  could 
be  allowed  to  remain. 

There  are  some  significant  movement 
barriers  within  and  bordering  the  area 
designated  for  the  nonessential 
experimental  population.  These  barriers 
are  the  Missouri  River  and  most 
importantly,  the  paucity  of  significant 
prairie  dog  colonies  outside  the 
Experimental  Population  Area.  These 
movement  barriers  will  impede  ferret 
dispersal  within  and  outside  the 
Experimental  Population  Area. 

AH  ferrets  released  in  the 
Reintroduction  Area  will  be  marked.  In 
the  unlikely  event  that  an  unmarked 
fierret(s)  is  fo'jnd  in  the  Experimental 
Population  Area  before  the  first 
breeding  season  (February-May  1994) 
following  the  fall  1993  release  of  ferrets, 
a  concerted  effort  will  be  initiated  to 
find  the  location  of  the  source  wild 
population.  This  search  will  determine 
whether  a  wild  population  exists  and.  if 
validated,  authorities  will  take 
appropriate  cooperative  action  for  its 
conservation.  These  actions  would  be 
guided  by  the  Department's 
"Contingency  Plan  for  Disposition  of 
Black-footed  Ferrets  found  in  the  Wild 
in  Montana".  This  plan  calls  for 


notification  of  Service  and  Department 
officials  and  affected  landowners.  Up  to 
9  male  and/or  nonlactating  female 
ferrets  would  be  removed  and 
transported  to  captive  breeding 
facilities.  In  addition,  any  unmarked 
black- footed  ferrets  found  outside  the 
Experimental  Population  Area  following 
the  first  breeding  season  will  be  "DNA 
fingerprinted"  to  determine  if  the 
individual(s)  emigrated  from  the 
Experimental  Population  Area.  If  so, 
they  would  be  returned  to  the 
Reintroduction  Area  or  to  captivity  and 
become  part  of  the  captive  breeding 
colony.  The  impact  of  the  ongoing 
establishment  of  any  nonessential 
experimental  population  in  the 
Reintroduction  Area  on  any 
hypothetical  newly  found  population 
will  be  evaluated,  and  appropriate 
action  taken. 

If  insurmountable  problems  arise  at 
the  Reintroduction  ^j-ea,  ferrets  at  the 
site  or  planned  to  be  released  at  the  site 
will  be  utilized  at  SB/MB,  other 
approved  reintroduction  sites  or  will  be 
returned  to  captivity. 

Management 

The  north-central  Montana 
reintroduction  will  be  undertaken  by 
the  Service  and  the  Department  in 
accordance  with  the  North-central 
Montana  Black-footed  Ferret 
Reintroduction  and  Management  Plan 
(Management  Plan).  Copies  may  be 
obtained  from  the  Montana  Department 
of  Fish,  WildUfe  and  Parks,  1420  East 
Sixth  Avenue,  Helena.  Montana  59620 
(telephone  406/444-2535).  This 
Management  Plan  will  be  updated  as 
necessary.  General  reintroduction 
protocol  was  discussed  under 
"Background."  Additional 
considerations  pertinent  to 
reintroduction  are  discussed  here. 

1.  Monitoring:  Various  monitoring 
efforts  are  planned  over  the  first  5  years. 
Prairie  dog  numbers  and  distribution 
will  be  monitored  and  managed  prior  to 
and  annually  during  the  reintroduction 
effort.  Monitoring  for  sylvatic  plague 
infected  prairie  dogs  or  titres  in 
carnivores  will  be  done  prior  to 
reintroduction  and  annually,  at  least 
through  1997.  If  the  ferret  habitat  rating 
drops  to  50  percent  or  less  of  the 
objective  level,  reintroduction  efforts 
will  be  re-evaluated.  There  also  will  be 
monitoring  for  canine  distemper  in 
carnivore  samples  prior  to  and  during 
reintroduction.  Reintroduced  ferrets  and 
their  offspring  will  be  monitored  every 
year,  using  spotlight  surveys  and/or 
snowtracking  surveys.  In  the  initial 
years,  released  ferrets  will  be  marked 
and  up  to  50  will  be  radio-collared. 
During  the  first  year,  the  greatest 


emphasis  in  ferret  monitoring  will  be 
placed  on  determining  causes  of  injury 
and  mortality,  determining  siirvival 
times,  behavioral  attributes,  fidelity  to 
relea.se  sites,  exploration  rates,  home 
ranges,  movement  and  burrow  use.  The 
results  will  be  used  to  refine  the 
reintroduction  protocol.  Assuming  a  few 
ferrets  survive  the  winter  and  enter  the 
courtship  and  breeding  season  the  next 
year,  monitoring  of  feri^  breeding 
success  and  recruitment  will  take 
priority.  Monitoring  of  ferret  behavior 
will  continue  throughout  the  duration  of 
the  effort. 

The  Service  will  request  the 
Department's  reintroduction  area 
supervisor/manager  assign  a  primary 
ferret  program  contact  for  agencies, 
private  landowners,  and  the  public 
users  in  the  affected  area;  follow-up 
reports  of  injured  or  killed  ferrets;  and 
immediately  notify  the  State  Supervisor. 
Fish  and  Wildlife  Service,  Ecological 
Services,  Helena  Montana,  406-449- 
5225.  The  State  Supervisor  will  notify 
the  Service's  Law  Enforcement  Division 
Discussions  and  actions  to  follow-up 
tliese  notifications  and  to  collect  and 
determine  disposition  of  any  live  or 
dead  specimens  will  follow  as  soon  as 
possible. 

The  Service  will  ensure,  in 
conjunction  with  the  Department,  that 
the  ferret  population  and  its  habitat  are 
monitored  annually  by  cooperating 
entities  and  the  potential  of  ongoing 
activities  or  circumstances  which  may 
present  unanticipated  hazards  to  ferrets 
bo  documented.  When  appropriate, 
strategies  and  contingencies  to 
minimize  unnecessary  harm  to  ferrets 
should  be  cooperatively  added  to  the 
reintroduction  and  management  plan 
and  implemented  by  the  Service  and  thn 
Department  or  their  agents. 

The  Service  will  assist  in  ensuring 
that  the  agencies  and  public  are 
reasonably  informed  about  the  presence 
of  ferrets  in  tlie  affected  area  via  public 
information  and  education  progra.ms 
and  media.  This  information  program 
will  address  the  precautions  and  care 
that  should  be  taken  in  handling  sick 
and  injured  ferrets.  This  will  enhance 
effective  treatment  and  care  in  handling 
specimens  and,  when  dead  ferrets  are 
located,  will  ensure  proper  preservation 
of  ferret  remains.  The  finder  or 
investigator  will  be  requested  to  ensure 
that  evidence  intrinsic  to  the  specimen 
is  not  unnecessarily  disturbed. 

The  Service  will  require  that  persons 
who  take  a  ferret  or  who  locate  a  dead, 
injured,  or  sick  fenet  immediately 
notify  the  State  Supervisor,  Fish  and 
Wildlife  Service,  Ecological  Services. 
Helena,  Montana. 
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2.  Disease  considerations: 
Reintroduction  will  bo  re-evaluated  If  an 
active  case  of  canine  distemper  is 
documented  in  any  wild  mammal 
within  6  months  prior  to  the  scheduled 
reintroduction.  Samples  from  40 
coyotes.  40  red  fox  {Vulpes  vulpes]  and 
40  badgers  will  be  obtained  prior  to 
reintroduction  to  determina  if  active 
canine  distemper  exists  in  the 
reintroduction  area.  Visitors  and 
biologists  in  the  Reintrodui.-tion  Area 
will  be  discouraged  from  bringing  dogs. 
Residents  and  hunters  will  be 
encouraged  to  vaccinate  pets  and  report 
unusual  wildlife  behaviors  and  dead 
animals.  Efforts  are  continuing  to 
develop  an  effective  long-term  canine 
distemper  vaccine  for  ferrets. 

Ferrets  will  not  be  introduced  Into 
and/or  will  be  relocated  from  the 
Reintroduction  Area  if  the  ferret  habitat 
rating  falls  below  acceptable  minimum 
levels  as  a  result  of  sylvatic  plague. 
Sylvatic  plague  has  been  documented  in 
the  proposed  reintroduction  area. 
Therefore,  monitoring  vdll  occur  on  a 
regular  basis  prior  to  and  during  the 
reintroduction  effort.  To  the  extent 
possible,  strategies  will  be  developed  to 
enhance  prairie  dog  recovery  In  areas 
impacted  by  plague. 

3.  Genetic  considerations:  While  the 
ultimate  genetic  goal  of  the 
reintroduction  program  should  be  to 
establish  wild  reintroduced  populations 
that  embody  the  maximum  level  of 
genetic  diversity  available  from  the 
captive  population,  this  does  not  need 
to  bo  the  immediate  goal  in  Montana. 
Individuals  used  for  reintroduction  will 
he  chosen  so  that  the  level  of  gerwtic 
diversity  and  demographic  stability 
(e.g.,  stable  age  and  sex  structure)  of  the 
captive  population  is  not  compromised 
(reduced)  by  their  removal.  Therefore, 
eariy  experimental  reintroductions  will 
likely  consist  of  a  biased  sa  mple  of  the 
genetic  diversity  of  the  capUve  gene 
pool.  This  bias  will  be  corrrtcted  at  a 
later  date  by  selecting  and  re- 
establishing breeding  ferrets  that 
theoretically  compensate  for  any  genetic 
biases  in  earlier  releases. 

4.  Prairie  dog  management:  The 
Ser\ice  and  the  Department  will  work 
cooperaliveily  with  landow-iers  and  land 
management  agencies  in  the 
Reintroduction  Area  to;  (a)  .naintain  an 
objective  of  10.660  hectares  (28,000 
acres)  of  prairie  dog  habitat  of  mixed 
Ownership;  and  (b)  manage  prairie  dog 
acreage  of  release  sites  at  or  below  the 
1988  survey  level  before  ferrets  are 
released.  Means  for  managi  ig  the  prairie 
dog  ecosystem  in  the  proposed 
reintroduction  area  have  been 
incorporated  into  the  Management  Plan. 
The  Department,  in  coopemtion  with 


the  Service,  will  coordinate  preirie  dog 
management  programs,  agendas  and 
roles  of  the  various  agencies  and 
individuals.  A  local  Citizens  Steering 
Committee  will  be  used  to  assist  the 
Department  with  this  task.  In  areas 
where  prairie  dogs  become  a  problem 
for  the  landowner,  control  techniques 
compatible  wth  ferret  recovery 
objectives  could  be  implemented,  e.g.. 
Environmental  Protection  Agency 
registered  toxicants,  non-lethal  control 
methods  (barriers,  mechanical  land 
treatment,  water  development  or  grazing 
management)  and  shooting. 

5.  Mortality:  As  noted  earlier,  only 
those  animals  considered  excess  to  the 
needs  of  the  captive  breeding  goal  will 
be  used  in  this  reintroduction  attempt. 
Though  efforts  will  be  made  to  reduce 
mortality,  significant  mortality  will 
inevitably  occur  as  captive-raised 
animals  adapt  to  the  wild.  Natural 
mortality  from  predators,  fluctuating 
food  availability,  disease,  hunting 
inexperience,  etc..  will  be  reduced 
though  predator  and  prairie  dog 
management,  vaccination,  soft  release, 
supplemental  feeding,  and  prerelease 
conditicming.  Human-taus^  mortality 
will  be  reduced  through  information 
and  education  efforts  directed  at 
landovraers  and  land  users,  and  review 
and  cooperative  management  (where 
necessary)  of  human  activities  in  the 
area. 

A  low  level  of  mortality  from 
incidental  take  is  expected  as  a  result  of 
designing  the  ferret  reintroduction 
program  to  work  within  the  context  of 
traditional  land  uses  in  the 
Reintroduction  Area,  such  as  grazing 
and  ranching  activities.  Incidental  take 
refers  to  takings  which  are  incidental  to, 
and  not  for  tha  purpose  of.  the  carrying 
out  of  an  otherwise  lawful  activity 
within  the  experimental  population 
area. 

Ferret  injuries  or  mortalities  will  be 
required  to  be  reported  immediately  to 
the  Service.  The  Ser\'ice  will  investigate 
each  case.  If  it  is  delnrmined  that  a  ferret 
injury  or  mortality  was  unavoidable, 
unintentional,  and  d  d  not  result  from 
negligent  conduct  lai.king  reasonable 
due  care,  then  the  Servic-e  will  seek  no 
legal  action.  Knowing  or  willful  lake 
will  be  referred  to  the  appropriate 
authorities  for  prose(  ution. 

The  draft  biological  opinion  prepared 
on  the  reintroduction  proposal 
anticipates  an  incidental  take  level  of  12 
percent/year.  If  this  level  of  incidental 
take  is  e.xceeded  at  any  time  within  any 
year,  the  Service,  in  cooperation  with 
the  Deptartment,  will  conduct  an 
evaluation  of  incidental  take  and 
cooperatively  develop  and  implement 


with  landowners  and  land  users 
measures  to  reduce  incidental  taka 

Even  if  all  released  animals  were  to 
succumb  to  natural  and  human-caused 
raortahty  factors,  this  would  not 
threaten  the  continued  existence  of  the 
species.  As  noted  eariier.  the  captive 
population  is  the  species'  primary 
population  and  could  reedily  replace 
any  animals  lost  in  the  reintroduction 
effort.  This  is  consistent  with  the  design 
of  the  reintroduced  population  as  a 
nonessential  experimental  population. 
The  choice  for  wildlife  managers  is 
either  to  risk  the  loss  of  excess  captive 
born  ferrets  in  reintroduction  efforts  in 
order  to  establish  the  f^pecies  in  the 
wild,  or  to  keep  ail  ferrets  in  relative 
safety  in  captivity  and  forego 
establishing  the  species  in  the  wild. 

6.  Special  handling:  Under  the  special 
regulation  (promulgated  under  authority 
of  Section  4(d)  of  the  Act)  that  will 
accompany  the  experimental  population 
designation.  Service  and  Department 
employees  and  agents  would  be 
authorized  to  handle  ferrets  for 
scientihc  purposes  (such  as  replacing 
radio-collars);  relocate  ferrets  to  avoid 
conflict  with  human  activities;  relocate 
ferrets  that  have  moved  outside  the 
Reintroduction  Area  when  removal  is 
necessary  or  requested;  relocate  ferrets 
within  the  Experimental  Population 
Area  to  improve  ferret  survival  and 
recovery  prospects;  relocate  ferrets  to 
future  reintroduction  sites;  aid  animals 
which  are  sick,  injured,  or  orphaned; 
and  salvage  dead  ferrets.  If  a  ferret  is 
determined  to  be  unfit  to  remain  in  the 
wild  it  would  be  returned  to  captivity. 
The  Service  would  determine  tne 
disposition  of  sick,  injured,  orphaned, 
or  dead  ferrets. 

7.  Coordination  with  landowners  and 
land  management  agencies:  This  action 
was  discussed  with  potentially  affected 
State  and  Federal  agencies  in  the 
proposed  reintroduction  area.  A  scoping 
effort  to  identify  issues  and  concerns 
assoualed  with  ferret  releases  into  the 
Reintroduciion  Area  was  conducted 
prior  to  the  development  of  the 
proposed  rule.  A  North-central  Montana 
VVorkin.H  Croup  (Working  Group) 
consisting  of  representatives  from  the 
Department.  Service,  and  DLM.  was 
assembled  to  define  the  boundaries  of 
the  Experimental  Area,  identify  issues 
and  concerns,  and  develop  the 
Management  Plan.  This  Working  Group 
has  acted  as  a  recovery  impiementalion 
group  and  has  provided 
recommendations  on  ferret 
reintroduction  to  the  Service.  The 
Service  has  decided  to  implement  the 
recommendatiorw  of  the  Working 
Group.  The  Working  Group  received 
assi.stance  from  the  North-central 
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Montana  Black-footed  Ferret  Advisory 
Committee.  This  committee  was 
established  by  the  State  of  Montana  and 
consisted  of  two  representatives  from 
the  Animal  and  Plant  Health  Inspection 
Service,  three  from  business,  three 
landowners,  the  county  agent  for 
Phillips  Coiuty  and  representatives 
from  me  Montana  Department  of  State 
Lands,  Montana  Department  of 
Agriculture,  Bureau  of  Indian  Affairs, 
National  Wildlife  Federation,  Fort 
Belknap  Tribe  and  Yale  School  of 
Forestry  and  Environmental  Studies.  In 
addition  affected  private  land  managers 
in  the  area  were  consulted  and  offered 
the  opportimity  to  participate  in  the 
development  of  the  Management  Plan. 
Public  meetings  concerning  the 
proposed  north-central  Montana 
reintroduction  were  held  in  Missoula, 
Malta,  Fort  Belknap,  Billings  and  Miles 
City,  Montana,  in  December  1991  to 
offer  the  general  public  in  Montana  the 
opportiuiity  to  letun  about  and  comment 
on  the  reintroduction  proposal. 
Although  support  for  the  reintroduction 
was  expressed  at  the  Miles  City,  Billings 
and  Missoula  meetings,  residents  within 
the  Reintroduction  Area  did  not  support 
theproject. 

Thirty-seven  percent  of  the 
Experimental  Population  Area  is 
federally  managed  lands  (341,522 
hectares  or  843,560  acres).  The  BLM  has 
jurisdiction  over  71  percent  of  the 
surface  Federal  lands  and  all  of  the 
Federal  mineral  estate  in  the 
Experimental  Population  Area.  The 
Service  has  jurisdiction  over  29  percent 
of  the  federally  managed  land.  Less  than 
1  percent  is  administered  by  the  Army 
Corps  of  Engineers.  There  are  no 
conflicts  expected  with  any  current  or 
anticipated  actions  of  Federal  agencies 
from  reintroduction  of  ferrets  into  the 
Experimental  Population  Area.  The 
BLM  participated  in  the  development  of 
the  Management  Plan  and  the 
Environmental  Assessment. 

The  Montana  IDepartment  of  State 
Lands  administers  about  5  percent  of 
the  land  in  the  area  (53.441  hectares  or 
132,000  acres)  and  considers  prairie 
dogs  pests  to  be  controlled  or 
exterminated.  However,  it  requires  that 
control  or  extermination  by  lessees  be  in 
compliance  with  Federal  regulations. 
including  regulations  affecting  black- 
footed  ferrets  and  prairie  dog  control. 
This  agency  also  was  asked  to 
participate  in  developing  the 
Management  Plan. 

Private  landowners  own  36  percent  of 
the  land  (392,089  hectares  or  968.460 
acres)  in  the  Experimental  Population 
Area.  Their  voluntary  cooperation  and 
participation  in  this  rulemaking  process 
and  the  Management  Plan  is  an  essential 


part  of  the  planning  for  and 
management  of  the  reintroduced 
population. 

Twenty-two  percent  of  the 
Experimental  Population  Area  is  on  the 
Fort  Belknap  Indian  Reservation 
(210,080  hectares  or  593,000  acres).  The 
Reservation  is  not  included  within  the 
proposed  Reintroduction  Area.  The 
Tribal  Council  is  ciurently  addressing 
long-range  prairie  dog  management 
options  for  the  Reservation,  including 
the  Coimcil's  role  in  supporting 
National  black-footed  ferret  recovery 
objectives. 

8.  Potential  for  conflict  with  oil  and 
gas  and  mineral  development  activities: 
The  maximal  impact  these  activities 
could  have  on  ferret  habitat  in  the 
Reintroduction  Area  is  discussed  in  the 
Management  Plan  and  Environmental 
Assessment  and  may  be  summarized  as 
follows: 

— Historically,  most  oil  and  gas 
exploration/development  in  the 
Experimental  Population  Area  has 
been  for  natural  gas.  A  small  portion 
of  the  Bowdoin  Dome  gas  producing 
field  underlies  the  northern  edge  of 
the  Experimental  Population  Area.  No 
producing  wells  currently  occur  in 
prairie  dog  towns  and  as  such  they  do 
not  directly  impact  black- footed  ferret 
habitat. 
— ^The  greatest  potential  for  further 
development  is  centered  near  existing 
developments.  Most  of  the  remainder 
of  the  Experimental  Area  has 
moderate  potential  and  is  unlikely  to 
be  developed  in  the  near  future. 
— Leasing  of  oil  and  gas  resources 
within  the  Experimental  Area  on 
public  lands  will  continue.  The  BLM 
will  protect  approximately  12,300 
acres  of  prairie  dog  towns  identified 
as  potential  habitat  for  black-footed 
ferrets  with  a  Controlled  Surface  Use 
stipulation  on  future  oil  and  gas 
leases.  This  stipulation  could  be 
waived,  excepted  or  moditied  on 
prairie  dog  towns  not  identified  for 
black-footed  ferret  reintroduction. 
Surface  disturbing  activities  on  prairie 
dog  towns  within  the  reintroduction 
area  on  Charles  M.  Russell  National 
Wildlife  Refuge  would  not  be 
allowed. 
— Black-footed  ferret  habitat  occurs 
outside  of  the  area  containing  known 
coal  resources.  No  significant  impacts 
to  coal  development  are  expected. 
— ^Prospects  for  future  bentonite  mining 
in  the  Experimental  Population  Area 
are  minimal  (Bureau  of  Land 
Management,  1991).  Hardrock  mineral 
resources  do  not  overlap  with  prairie 
dog  colonies  within  the  Experimental 
Population  Area.  Consequently  no 


significant  impacts  to  these  resources 

are  anticipated. 

In  summary,  considering  that  all 
existing  oil,  gas,  and  mineral 
development  on  existing  leases  in  the 
Reintroduction  Area  do  not  occur  on 
prairie  dog  habitat  and  the  low 
probability  of  new  bentonite  or  oil  and 
gas  development,  a  "worst  case 
scenario"  would  not  likely  preclude 
establishment  of  a  viable  wild 
population  of  ferrets  in  the 
Reintroduction  Area.  In  addition,  if  new 
oil  or  gas  fields  were  developed  in  the 
Reintroduction  Area,  the  Service, 
Department,  and  BLM  would  work  with 
oil  and  gas  exploration  and 
development  companies  to  develop 
mutually  agreeable  means  to  avoid  or 
mitigate  potential  adverse  impacts  from 
oil  and  gas  activities  on  ferrets  or  their 
habitat.  The  Service  is  presently 
developing  oil  and  gas  guidelines  for 
new  leases  and  developments  proposed 
in  prairie  dog  ecosystems  managed  for 
black-footed  ferret  recovery. 

9.  Potential  for  conflict  with  grazing 
and  recreational  activities:  All  BLM 
administered  lands  in  the 
Reintroduction  Area  are  included  in 
grazing  allotments.  Conflicts  between 
grazing  and  ferret  management  are  not 
anticipated  on  Federal  lands,  as  current 
Federal  rangeland  management  systems 
provide  for  prairie  dog  populations  in 
grazed  areas.  Decreasing  animal  unit 
months  for  livestock  would  not  benefit 
prairie  dog  populations  and  would  not 
be  recommended  as  a  tool  for  ferret 
management.  No  additional  grazing 
restrictions  will  be  placed  on  BLM  lands 
with  grazing  allotments  in  the 
Reintroduction  Area  as  a  result  of  ferret 
reintroduction.  On  Federal  lands  with 
private  grazing  leases,  prairie  dog 
population  objectives  would  be 
cooperatively  established  to  be 
consistent  with  ferret  recovery,  prairie 
dog  management  objectives  and  grazing 
needs. 

No  additional  restrictions  would  be 
placed  on  landowners  regarding  prairie 
dog  control  on  private  lands.  Under  the 
Management  Plan,  landowners  can 
readily  control  prairie  dogs  on  their 
private  lands.  Loss  of  prairie  dog  habitat 
on  private  land  may  be  compensated  for 
by  developing  habitat  on  BLM  lands  in 
the  vicinity  of  the  habitat  loss.  In  the 
event  that  prairie  dog  control  proposed 
on  private  and  State  trust  lands  might 
eliminate  or  significantly  diminish  the 
prey  base  for  established  ferrets  in  a 
specific  problem  area,  it  will  be  the 
responsibility  of  State  and  Federal 
biologists  to  determine  whether  ferrets 
are  likely  to  be  negatively  impacted,  and 
if  so,  to  provide  the  necessary 
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coordination  to  minimize  these  impacts. 
If  necessary,  ferrets  could  be 
translocated  from  the  problem  area  to 
areas  of  no  conflict.  Elimination  of 
prairie  dogs  on  private  or  state  lands 
would  not  prevent  establishment  of  a 
self-sustaining  ferret  population  within 
the  Reintroduction  Area. 

Recreational  activities  currently 
enjoyed  in  the  Reintroduction  Area  (e.g., 
antelope  hunting,  prairie  dog  shooting, 
trapping  for  furbearers  or  predators,  and 
off-road  vehicle  recreation)  are  either 
unlikely  to  impact  ferrets  or  would  be 
managed  to  avoid  or  minimize  negative 
impacts  to  ferrets. 

10.  Protection  of  ferrets:  Recently 
released  ferrets  will  initially  need  some 
protection  from  natural  sources  of 
mortality  (predators,  disease,  inadequate 
prey,  etc.)  and  from  human-caused 
sources  of  mortality.  Natural  mortality 
will  be  reduced  through  pre-release 
conditioning,  soft  release,  vaccination, 
predator  control,  positive  management 
of  prairie  dog  populations,  etc.  Human- 
caused  mortality  will  be  minimized  by 
placing  ferrets  in  an  area  with  low 
human  population  density  and 
relatively  low  development;  by 
informing  and  wwking  with 
landowners.  Federal  land  managers, 
developers,  and  recreationists  to 
develop  means  for  conducting  their 
existing  and  planned  activities  in  a 
manner  compatible  with  ferret  recovery; 
and  by  conferring  with  developers  on 
proposed  actions  and  providing 
recommendations  that  will  reduce  any 
likely  adverse  impacts  to  ferrets. 
A  draft  biological  opinion  was 
prepared  on  this  action  to  reintroduce 
ferrets  into  the  Experimental  Population 
Area  and  concluded  that  this  action  is 
not  likely  to  jeopardize  any  listed 
species.  A  final  biological  opinion  will 
be  prepared  on  the  final  rulemaking. 

11.  Public  awareness  and 
cooperation:  An  extensive  sharing  of 
information  about  the  program  and  the 
species  via  educational  efforts  targeting 
the  public  in  the  region  and  nationally 
will  enhance  public  awareness  of  this 
species  and  its  reintroduction.  The 
public  will  be  encouraged  to  cooperate 
with  the  Service  and  the  Department  in 
attempts  to  maintain  ferrets  on  the 
release  site. 

12.  Overall:  The  designation  of  the 
north-central  Montana  population  as  a 
nonessential  experimental  population 
should  encourage  local  cooperation  as  a 
result  of  the  management  flexibility 
allowed  under  this  designation.  The 
Service  and  the  Department  con.sider 
the  nonessential  experimental 
population  designation  and 
accompanying  special  rule,  the 
Management  Plan,  and  the  commitment 


to  accommodate  cooperatively  planned 
oil.  gas.  and  mineral  exploration  and 
development  necessary  to  receive 
cooperation  of  affected  landowners. 
agencies,  citizens,  and  oil  and  gas. 
minerals,  grazing,  and  recreational 
interests  in  the  area. 

13.  future  reintwductions:  Since 
additional  excess  captive-reared  black- 
footed  ferrets  should  be  available  for 
reintroduction  in  1993  and  thereafter, 
the  Service  plans  to  reintroduce  black- 
footed  ferrets  into  other  sites  within  its 
known  historical  range.  Like  this  effort, 
future  reintroductions  will  be  planned 
in  partnership  with  affected  State  and 
Federal  agencies  and/or  private 
landowners.  Proposed  and  final 
rulemakings  will  be  developed  for 
individual  ferret  populations  and, 
possibly,  several  populations  at  a  time, 
as  appropriate.  This  rule  and  the  SB/MB 
final  rule  may  serve  as  key  reference 
documents  for  future  rulemaking 
documents  involving  reintroduced  ferret 
populations,  or  even  as  models  for  a 
possible  programmatic  rulemaking  for 
future  reintroduction  efforts. 

Amendment  of  Special  Rule 

The  special  rule  for  black-footed  ferret 
experimental  populations,  codified  at  50 
CFR  17.84(g).  is  proposed  for  revision 
below  to  add  the  north-central  Montana 
experimental  population  to  the  existing 
experimental  population  rule.  All 
sections  of  the  existing  special  rule, 
which  established  an  experimental 
population  in  Wyoming,  have  been 
amended  to  address  technical  and 
grammatical  (e.g..  tense)  changes 
necessary  to  conform  the  existing  text  to 
the  addition  of  another  population.  No 
change  to  the  existing  provisions  of  the 
Wyoming  experimental  population  rule 
is  being  proposed. 

Public  Qimments  Solicited 

In  December  1991.  the  Management 
Plan,  and  the  Department's  and  the 
Service's  intention  to  designate  the 
reintroduced  ferrets  in  the  Montana 
Reintroduction  Area  as  a  nonessential 
experimental  population  were  presented 
and  discussed  at  public  meetings  held 
in  Missoula,  Malta.  Port  Belknap. 
Billings,  and  Miles  Qty,  Montana.  The 
Service  intends  that  any  action  resulting 
from  this  proposed  rulemaking  to 
designate  the  Reintroduction  Area 
population  as  a  nonessential 
experimental  population  be  as  effective 
as  possible.  Therefore,  comments  or 
recommendations  concerning  any 
aspect  of  this  proposed  rule  are  hereby 
invited  to  be  submitted  (see  ADCmESSES 
section)  ft-om  State,  public,  and 
government  agencies,  the  scientific 
community,  industry,  or  any  other 


interested  party.  Comments  should  be  as 
specific  as  possible.  Final  promulgation 
of  a  rule  to  implement  this  proposed 
action  will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  lead  to  a 
final  rule  that  differs  from  this  proposal. 

National  Environmental  Policy  Act 

A  draft  environmental  assessnient  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969  has  been  prepared  and  is  available 
to  the  public  at  the  Service  Offices 
identified  in  the  ADDRESSES  section. 
This  asses.sment  will  form  the  basis  for 
the  decision  which  will  be  made  prior 
to  any  publication  of  a  final  rule  as  to 
whether  this  is  a  major  Federal  action 
which  would  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969. 

Executive  Order  12291,  Paperwork 
Reduction  Act  and  Regulatory 
Flexibility  Act 

The  Service  has  determined  that  this 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291  and  that  it 
would  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  described  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  The 
rule  as  proposed  does  not  contain  any 
information  collection  or  record  keeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


PropoMd  Regulations  Promulgation 

PART  17— (AMENDED] 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I.  title  50  of  the  U.S.  Code  of  Federal 
Regulations,  as  set  forth  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  that  §  17.11(h)  be 
amended  by  revising  the  existing  two 
entries  for  "Ferret,  black-footed"  under 
"MAMMALS"  to  read  as  shown  below: 

§  1 7.11    Endangered  and  threatened 
wUdltfe. 


(h)  •   *  • 


Speciea 


Common  name 


Scientific  name 


Historic  rar>ge 


Veftebrate  pop- 
ulation wtiere 
endangered  or 
threatened 


Status      When  listed 


Critical  habi- 
tat 


Speci£il 
rules 


Mammals 
Ferret  black-looted  Mustela  ntgripes 


Do 


..do 


Western  U.S.A.,  Entire,  except 
Westem  Can-  wtiere  listed 
ada.  as  an  experi- 

mental popu- 
lation below.. 

do U.S.A.  (specific 

portions  of 
WYand 
Ml    eoo 
§  17.84(g)(9)). 


XN 


1.  3,  433, 


433, 


MA 


NA 


NA 


17.84(9) 


3.  It  is  proposed  that  50  CFR  17.84  be 
amended  by  revising  the  text  of 
paragraph  (g)  to  read  as  follows: 

f  17.84    Special  rulM— vertebrate*. 

•        •        •        •        • 

(g)  Black-footed  ferret  [Mustela 
nigripes). 

(1)  The  black- footed  ferret 
populations  identified  in  paragraphs 
(g)(9)(i)  and  (g)(9)(ii)  of  this  section  are 
nonessential  experimental  populations. 
Each  of  these  populations  will  be 
managed  in  accordance  with  their 
respective  management  plans. 

(2)  No  person  may  take  this  species  in 
the  wild  in  the  experimental  population 
areas  except  as  provided  in  paragraphs 
(g)  (3).  (4),  (5)  and  (10)  of  this  section. 

(3)  Any  person  with  a  valid  permit 
issued  by  the  U.S.  Fish  and  Wildhfe 


Service  (Service)  under  §  17.32  may  take 
black-footed  ferrets  in  the  wild  in  the 
experimental  population  areas. 

(4)  Any  employee  or  agent  of  the 
Service  or  appropriate  State  wildlife 
agency,  who  is  designated  for  such 
purposes,  when  acting  in  the  course  of 
official  duties,  may  take  a  black-footed 
ferret  in  the  wild  in  the  experimental 
population  areas  if  such  action  is 
necessary: 

(i)  For  scientiflc  purposes; 

(ii)  To  relocate  a  ferret  to  avoid 
conflict  with  human  activities; 

(iii)  To  relocate  a  ferret  that  has 
moved  outside  the  reintroduction  area 
when  removal  is  necessary  to  protect 
the  ferret,  or  is  requested  by  an  affected 
landowner  or  land  manager,  or  whose 
removal  is  requested  pursuant  to 
paragraph  (g)(12)  of  this  section; 


(iv)  To  relocate  ferrets  within  the 
experimental  population  areas  to 
improve  ferret  survival  and  recovery 
prospects; 

(v)  To  relocate  ferrets  from  the 
experimental  population  areas  into 
other  ferret  reintroduction  areas  or 
captivity; 

(vi)  To  aid  a  sick,  injured,  or 
orphaned  animal:  or 

(vii)  To  salvage  a  dead  specimen 
which  may  be  useful  for  scientific 
study. 

(5)  A  person  may  take  a  ferret  in  the 
wild  within  the  experimental, 
population  areas,  provided  such  take  is 
incidental  to  and  not  the  purpose  of,  the 
carrying  out  of  an  otherwise  lawful 
activity.  Knowing  take  will  be  referred 
to  the  appropriate  authorities  for 
prosecution. 
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(6)  Any  taking  pursuant  to  paragraphs 
(g)(3).  (4)  (vi)  and  (vii).  and  (5)  of  this 
section  must  be  reported  immediately  to 
the  appropriate  Fish  and  Wildlife 
Service  State  Supervisor,  who  will 
determine  the  disposition  of  any  live  or 
dead  specimens. 

(i)  Such  taking  in  the  Shirley  Basin/ 
Medicine  Bow  experimental  population 
area  must  be  reported  to  the  State 
Supervisor.  Ecological  Services.  Fish 
and  Wildlife  Service.  Cheyenne. 
Wyoming  (telephone:  307/772-2374). 

(ii)  Such  taking  in  the  north-central 
Montana  experimental  population  area 
must  be  reported  to  the  State 
Supervisor.  Ecological  Services.  Fish 
and  Wildhfe  Service.  Helena.  Montana 
(telephone:  406/44»-5225). 

(7)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
ferret  or  part  thereof  from  the 
experimental  populations  taken  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(8)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (g)  (2)  and 
(7)  of  this  section. 

(9)  The  sites  for  reintroduction  of 
black-footed  ferrets  are  within  the 
historical  ranee  of  the  species. 

(i)  The  Shirley  Basin/Medicine  Bow 
Management  Area  is  shown  on  the 
attached  map  and  will  be  considered  the 
core  recovery  area  for  this  species  in 
southeastern  Wyoming.  The  boundaries 
of  the  nonessential  experimental 
population  will  be  Uiat  part  of  Wyoming 
south  and  east  of  the  North  Platte  River 
within  Natrona,  Carbon,  and  Albany 
Counties  (see  Wyoming  map).  All 
marked  ferrets  found  in  the  wild  within 
these  boundaries  prior  to  the  first 
breeding  season  following  the  first  year 
of  releases  will  constitute  the 
nonessential  experimental  population 
during  this  period.  All  ferrets  found  in 
Uie  wild  within  these  boundaries  during 
and  after  the  first  breeding  season 
following  the  first  year  of  releases  will 
comprise  the  nonessential  experimental 
population,  thereafter. 

Cii)  The  NorUi-Central  Montana 
Reintroduction  Area  is  shown  on  the 
attached  map  for  Montana  and  will  be 
considered  the  core  recovery  area  for 
this  species  in  north-central  Montana. 
The  boundaries  of  the  nonessential 
experimental  population  will  be  those 
parts  of  Phillips  and  Blaine  Counties. 
Montana,  described  as  the  area  bounded 


on  the  north  beginning  at  the  northwest 
comer  of  the  Fort  Belknap  Indian 
Reservation  on  the  Milk  River;  east 
following  the  Milk  River  to  the  east 
Phillips  County  line;  then  south  along 
said  line  to  the  Missouri  River;  then 
west  along  the  Missouri  River  to  the 
west  boundary  of  Phillips  County;  then 
north  along  said  county  line  to  the  west 
boundary  of  Fort  Belknap  Indian 
Reservation;  then  further  north  along 
said  boundary  to  the  point  of  origin  at 
the  Milk  River.  All  marked  ferrets  found 
in  the  wild  within  these  boundaries 
prior  to  the  first  breeding  season 
following  the  first  year  of  releases  will 
constitute  the  nonessential  experimental 

!)opulation  during  this  period.  All 
errets  found  in  the  wild  within  Uiese 
boundaries  during  and  after  the  first 
breeding  season  following  the  first  year 
of  releases  will  comprise  the 
nonessential  experimental  population 
thereafter.  A  black-footed  ferret 
occurring  outside  the  experimental  area 
in  Montana  would  initially  be 
considered  as  endangered  but  may  be 
captured  for  genetic  testing.  Disposition 
of  the  captured  animal  may  take  the 
following  action  if  necessary: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  population,  it  would  be 
returned  to  the  reintroduction  area  or  to 
a  captive  facility. 

(B)  If  an  animal  is  determined  not  to 
be  genetically  related  to  the 
experimental  population,  then  under  an 
existing  contingency  plan,  up  to  nine 
ferrets  may  be  taken  for  use  in  the 
captive  breeding  program. 

(10)  The  reintroduced  populations 
will  be  continually  monitored  during 
the  life  of  the  project,  including  the  use 
of  radio  telemeti7  and  other  remote 
sensing  devices  as  appropriate.  All 
released  animals  will  be  vaccinated 
against  diseases  prevalent  in  musteUds, 
as  appropriate,  prior  to  release.  Any 
animal  which  is  sick,  injured,  or 
otherwise  in  need  of  special  care  may  be 
captured  by  authorized  personnel  of  the 
Service  or  the  Department  or  their 
agents  and  given  appropriate  care.  Such 
an  animal  shall  be  released  back  to  its 
respective  reintroduction  area  or 
another  authorized  site  as  soon  as 
possible,  imless  physical  or  behavioral 
problems  make  it  necessary  to  return  the 
animal  to  captivity. 

(11)  The  status  of  each  experimental 
population  will  be  reevaluated  within 
the  first  5  years  after  the  first  year  of 
releases  of  black-footed  ferrets  to 
determine  future  management  needs. 
This  review  will  take  into  account  the 


reproductive  success  and  movement 
patterns  of  the  individuals  released  on 
the  area,  as  well  as  the  overall  health  of 
the  experimental  population  and  the 
prairie  dog  ecosystem  in  the  above 
described  areas.  Once  recovery  goals  are 
met  for  delisting  the  species,  a  rule  will 
be  proposed  to  address  delisting. 

(12)  This  5-year  evaluation  will  not 
include  a  reevaluation  of  the 
"nonessential  experimental" 
designation  for  these  populations.  The 
Service  does  not  foresee  any  Ukely 
situation  which  would  call  for  altering 
the  nonessential  experimental  status  of 
any  population.  Should  any  such 
alteration  prove  necessary  and  it  results 
in  a  substantial  modification  to  black- 
footed  ferret  management  on  non- 
Federal  lands,  any  private  landowner 
who  consented  to  the  Introduction  of 
black-footed  ferrets  on  his  lands  will  be 
permitted  to  terminate  his  consent  and 
the  ferrets  will  be,  at  his  request, 
relocated  pursuant  to  paragraph 
(g)(4)(iii)  of  this  section. 


117.84    [AmwKMl 

4.  It  is  proposed  to  amend  $  17.84(g) 
by  adding  a  map  to  follow  the  existing 
map  at  the  end  of  this  paragraph  (g).  ' 


Dated:  March  18, 1993. 
Bruce  Blandiard, 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc.  93-«494  Filed  4-12-93;  8:45  am) 
eiujNQ  cooe  4si»-»# 
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contains  documente  other  than  ailes  Of 
proposed  rules  tf^aX  are  applicable  to  the 
putXic.  Notices  of  hearings  and  InvestJgattons, 
committee  meetings,  agency  dedstons  arxl 
ruiings,  delegations  o*  authcrity,  filing  of 
petitions  and  applications  and  agency 
statements  oi  or gamzatwn  and  functions  are 
exafT^xes  of  documents  appearing  in  this 
sectKXi. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Comminee  en  Judicial  Review;  Notice 
of  Public  Meeting 

StJMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463).  nolice  is  hereby  given  of  a 
meeting  of  the  Committee  or  Judicial 
Review  of  the  Administrative 
Conference  of  the  United  States. 
DATES:  Tuesday,  April  27. 1993  at  10 
a.m  -12  p.m. 

LOCATiON:  Office  of  the  Chairman. 
Administrative  Conference,  suite  500. 
2120  L  Street,  NW..  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar>  Candace  Fowler,  Office  of  the 
Chairman.  Administrative  Conference  of 
the  United  States.  2120  L  Street.  NVV.. 
suite  300,  Washington.  DC.  Telephone. 
(202) 254-7020. 

SUPPLEMENTARY  »NF0RW.<T10N:  The 
Committee  will  meet  to  discuss  a  study 
by  Professor  Lav.-rence  Baxter  of  Duke 
University  School  of  Law  and  draft 
recommendations  on  judicial  review  of 
prompt  corrective  action  decisions  of 
federal  banking  regulators. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  Persons  wishing  to  attend 
should  notify  the  Office  of  the  Chairm.an 
at  lepst  one  day  in  advance.  The 
committee  chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
committee  before,  during,  or  after  the 
meeting.  Minutes  of  the  meeting  will  be 
available  on  request. 

Dated:  April  6, 1993. 
Je&ey  S.  Lnbben. 
Ees^arcb  Director. 

IFR  Doc.  93-8527  Filed  4-12-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Dockst  No.  93-043-1] 

Avaiiabiiity  of  Environmental 
Assessments  and  Findings  of  No 
Significant  impact  Relative  to  Issuance 
of  Permits  To  Field  Test  Genetlcaiiy 
Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACVOH:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  two  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Healih  Inspection 
So.r\  ice  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

ADDRESSES:  Copies  of  the  envircnmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141. 
South  Building.  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (2021  690-2817  to 
facilitate  entry  into  the  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Depu»v  Director, 
Biotechnology  Permits.  BBEP,  APHIS. 
USDA,  room  850,  Federal  Building, 
6505  Belcrest  Road.  Hvattsville,  MD 
20782,  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 


SUPPLEMENTARY  INFORMATXM:  The 

regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  im.portation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FK  22906). 

In  the  course  of  reviewing  each  permit 
application,  APHIS  assessed  tlie  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  beluw  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 
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Pemnit  No. 


92-35(M)1,  renewal  of 
permit  92-041-01,  is- 
sued on  05-05-92. 

92-363-04,  renewal  of 
permit  91-357-01.  Is- 
sued on  04-17-92. 


Permittee 


Monsanto  Agricul- 
tural Company. 


Calgene,  Incor- 
porated. 


Date  Issued 


03-16-93 


03-18-93 


Organisms 


Soyt>ean  plants  genetically  engi- 
neered to  express  tolerance  to  the 
phosphlnothrlcin  class  of  herbicides. 

Cotton  plants  genetically  engineered 
to  express  a  lepldopteran-specific 
gene  from  Bacillus  thunngiensis 
subsp.  kurstaU  and  a  gene  from 
Klebsiella  ozaenaa,  for  tolerance  to 
the  hert>lcide  brorrwxynil. 


Reld  test  location 


Alabama,  Arltansas,  Georgta,  Illinois. 
Indiarw.  Iowa,  Kentucky,  Louisiana, 
Maryland,  Mississippi,  Missouri, 
South  Carolina,  Tennessee. 

Arizona,  Mississippi.  Sooth  Carolina. 


ilanvii 


The  ynvironmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)  (42  U.S.C.  4321  et  seq). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979.  and  44 
FR  51272-51274,  August  31.  1979). 

Done  in  Washington.  IX^,  this  7th  day  of 
April  1993. 

Lonnie  }.  King, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doa  93-8602  Filed  4-12-93;  8:45  am) 

BiLUMO  COOC  3410-94-^ 


[Docket  No.  93-042-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 


SUMMARY:  We  are  advising  the  public 
that  15  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340.  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building.  U.S.  Department  of 
Agriculture.  14th  Street  and 
Independence  Avenue  SW.. 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Foudin,  Deputy  Director, 


Dr. 


Biotechnology  Permits,  BBEP,  APHIS. 
USDA.  room  850.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782,(301)436-7612. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  Umited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment: 


Application  No. 


93-074-^1 
93-074-02 

93-074-pa 


Applicant 


93-074- )M 


74-05 

1 


93-074 
93-074-06 


93-074^ »r 


Pioneer      Hi-Bred       Inter 

national.  Incorporated. 
Cargill  Hybrid  Seeds  

Upjohn  Company  

Upjohn  Company 

Upjohn  Company  

Upjohn  Company  

Upjohn  Company 


Date  re- 
ceived 


03-15-93 
03-15-93 

03-15-93 

03-15-93 
03-15-93 
03-15-93 
03-15-93 


Organisms 


Com  plants  genetically  engineered  to  ex- 
press tolerance  to  certain  herticides. 

Com  plants  genetically  engineered  to  ex- 
press tolerance  to  the  phosphinothncin 
class  of  herbicides. 

Cucumber  plants  genetically  engineered 
to  express  resistance  to  cucumber  nrx>- 
saic  virus,  watermelon  mosaic  virus  2, 
and  zucchini  yellow  mosaic  virus. 

Tomato  plants  genetically  engineered  to 
express  resistance  to  tomato  sponed 
wilt  virus. 

Tomato  plants  genetically  engineered  to 
express  resistance  to  certain  fungal 
plant  pathogerts. 

Cucumber  plants  genetically  engineered 
to  express  resistarKa  to  certain  fur>gal 
plant  pathogens. 

Cantaloupe  plants  genetically  engineered 
to  express  resistance  to  certain  fungaJ 
plant  pathogens. 


Field  test  location 


Hawaii. 
Hawaii. 

Georgia. 

Georgia. 

Califomia,  Florida. 
Georgia. 
Califomia. 
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Application  No. 

Applicant 

Date  re- 
ceived 

Organisms 

Fiekj  test  k>cation 

93-076-01,  renewal  of  per- 

HoWens Foundation  Seeds, 

03-17-93 

Com  plants  genetically  engineered  to  ex- 

Hawaii. Iowa. 

mit  92-066-01 ,  issued  on 

Incorporated. 

press  a  marker  gene  for  tolerance  to 

06-04-92. 

the  phosphinothricin  dass  of  hertiicides. 

/ 

93-076-02,  renewal  of  per- 

Hdden's Foundation  Seeds, 

03-17-93 

Com  plants  genetically  er>gineerad  to  ex- 

Iowa. 

mit  92-105-02,  issued  on 

Incorporated. 

press  male  sterility  and  tolerance  to  ttie 

06-1 S-92. 

phosphinothrldn  class  of  herbicides. 

93-076-03,  renewal  of  per- 

Holden's Foundation  Seeds, 

03-17-93 

Com  plants  genetically  engineered  to  ex- 

Hawaii. 

mit  92-244-03.  issued  on 

In6orporatad. 

press  male  sterility  and  a  maricer  gene 

10-21-92. 

for   tolerance   to   ttie   phosphinothricin 
dass  of  heft>iddes. 

93-076-04  

Michigan  State  University  ... 

03-17-93 

Potato  plants  genetically  engineered  to 
express  a  deltaendotoxin  from  Bacillus 
thuringlensis  sut)sp.  kurstaki  for  resist- 
ance to  lepidopteran  insects. 

Michigan. 

93-077-01  

DuPont    Agricultural    Prod- 
ucts. 

03-18-93 

Com  plants  genetically  engineered  to  ex- 
press a  methionine-rich  storage  protein 
and  a  marker  gene  for  toierance  to  the 
phosphinothridn  and  sulfonylurea  class- 
es of  hertiddes. 

Iowa.  Maryland. 

93-077-02.  renewal  of  per- 

University      of      California. 

03-18-93 

Ton«to  plants  genetically  engineered  to 

California. 

mrt  91-353-02,  issued  on 

Davis. 

express  maize  trarisposable  elements 

03-06-92. 

/*cfrva/or  and  Dissociation. 

93-077-03  

Up|o^l^  Company  

03-18-93 

Lettuce  plants  genetically  engineered  to 

Arizona,  Califomia. 

express  chitinase  and  glucanase  en- 

zymes for  resistance  to  certain  fungal 

plant  pathogens 

93-077-04,  renewal  of  per- 

Pioneer      Hi-Bred       Inter- 

03-18-93 

Com  plants  genetically  engineered  to  tie 

Hawaii. 

mit  92-212-01.  issued  on 

national.  Incorporated. 

male  sterile  and  to  express  a  marker 

11-16-92. 

■ 

gene       for       tolerarKe       to       the 
phosphir>othridn  class  of  herbiddes. 

Dene  in  Washington,  DC,  this  7th  day  of 
April  1993. 
Lonaie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  93-8601  Filed  4-12-93;  8:45  am] 

BILLmC  CODE  3410-34-P 


[Docket  No.  92-181-2] 

John  F.  Kennedy  Airport  Draft 
Environmental  impact  Statement; 
Public  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USD  A. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  We  are  advising;  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  hold  a  public 
meeting  to  gather  input  on  issues  of 
concern  to  the  public  to  help  us  develop 
the  scope  of  a  draft  environmental 
impact  statement  regarding  a  proposed 
comprehensive  gull  hazard  management 
program  for  John  F.  Kennedy 
International  Airport. 
PtACE,  DATE,  ANO  TIME  OF  MEETING,  AND 
COMMENTS:  The  meeting  will  be  held  at 
the  Travelodge  Hotel,  Building  144, 
John  F.  Kennedy  International  Airport, 
Jamaica,  New  York,  on  May  12,  1993.  at 
7  p.m.  Comments  can  be  made  at  the 
meeting,  or  may  be  mailed  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 


CONTACT.  Written  comments  will  be 
considered  only  if  received  on  or  before 
April  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Sillings,  State  Director.  Animal 
Damage  Control.  APHIS.  USDA.  RD  #2, 
Box  360-C.  Locust  Grove  Road, 
Pittstown.  NJ  08867-9529.  (908)  735- 
5654. 

SUPPLEMENTARY  INFORMATION:  The 
interaction  of  birds  with  aircraft 
presents  a  significant  hazard  to  human 
safety  at  John  F.  Kennedy  International 
Airport  (JFK),  Jamaica,  NY.  Laughing 
gulls  are  the  most  frequently  struck  bird 
species  at  JFK,  averaging  169  collisions 
with  aircraft  per  year.  To  reduce  this 
hazard,  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is  proposing 
a  comprehensive  gull  hazard 
management  program  to  reduce  or 
eliminate  guU/aircraft  interactions  at 
JFK. 

On  December  4, 1992  (57  FR  57414. 
Docket  No.  92-181-1),  we  published  in 
the  Federal  Register  a  notice  of  our 
intent  to  prepare  a  draft  environmental 
impact  statement  (EIS)  on  the  proposed 
program.  In  that  notice,  we  requested 
public  comments  on  environmental 
issues  and  concerns  to  help  us 
determine  the  appropriate  scope  of 
study  for  the  draft  EIS. 

This  notice  announces  that  we  are 
holding  a  public  meeting  to  obtain 
additional  public  input  concerning  the 


scope  of  the  draft  EIS  being  prepared  on 
the  proposed  comprehensive  gull 
hazard  management  program  for  JFK. 
The  meeting  will  provide  an 
opportunity  for  an  exchange  of 
information  between  APHIS 
representatives  and  interested  members 
of  the  public. 

Done  in  Washington.  DC,  this  8th  day  of 
April  1993. 
Lonnie  ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  93-8603  Filed  4-12-93;  8  45  am] 
BILLING  CODE  M10-44-P 

[Docket  No.  93-025-1] 

Public  Meeting;  Veterinary  Biologies 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Advance  notice  of  public 
meeting  and  request  for  topics. 

SUMMARY:  This  is  to  notify  producers  of 
veterinary  biological  products  and  other 
interested  persons  that  we  are  holding  a 
fifth  annual  public  meeting  to  discuss 
regulatory  and  policy  issues  related  to 
the  manufacture,  distribution,  and  use 
of  veterinary  biological  products.  The 
agenda  for  this  year's  meeting  is  being 
planned  and  suggestions  for  topics  of 
general  interest  to  producers  and  other 
interested  persons  are  requested. 
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PLACE,  DATES  AND  TMES  OFMEETWG:  The 

fiflh  annual  public  meeting  will  be  held 
in  the  Scbeman  Building  at  the  iovra 
State  Center.  Ames,  Iowa,  on  August 
10-11.  1993.  The  meeting  is  scheduled 
for  8  a.m.  to  epproximately  S  p.m.  on 
Tuesday  and  Wednesday.  August  10 
and  11, 1993. 

FOR  FUHTH6R  INTOfWATIOM  COMTACT: 
Dr  Frank  Y.  Tang,  Biotechnology 
Coordination  and  Technical  Assistance 
Staff,  Biotechnology,  Biologies,  and 
Environraantal  Protection,  Animal  and 
Plant  Health  Inspection  Service,  U.S. 
Depart.T.ent  of  Agriculture,  room  846. 
6505  Belcrest  Road.  Hyattsville.  MD 
20782,  telephor>e  (301)  436-4333,  FAX 
(.■501)  436-«669. 

SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  holds  an  annual  pubUc 
meeting  on  veterinary  biologies  in 
Ames.  Iowa.  The  meeting  provides  an 
opportunity  for  the  exchange  of 
information  between  APiUS 
representatives,  producers  of  veterinary 
biological  products,  and  intfirested 
persons  on  issues  of  commoa  concern. 
APHIS  is  In  the  process  of  planning  the 
agenda  for  a  fifth  annual  public  meeting 
on  veterinary  biological  products  to  be 
held  in  Ames,  Iowa,  on  August  10-11, 
1993. 

As  yet.  the  agenda  for  the  fifth  annual 
meeting  is  not  complete.  APHIS  is 
seeking  suggestions  for  meeting  topics 
from  producers  and  the  interested 
public  befoae  finalizing  the  agenda. 
Topics  which  have  been  suggested 
include:  (1)  Program  updates;  (2)  GLP 
considerations;  (3)iriotechnolQgy  issues; 
(4)  in  vitro  testing;  (5)  international 
issues;  and  (6)  duration  of  immunity. 
Please  s;.t>mit  additional  suggested 
meeting  topics  (for  both  breakout  and 
general  sessions)  to  the  person  listed 
under  K)R  nKTTHER  MFOfOWATION 
CONTACT  on  or  before  May  13.  1993. 

After  the  agenda  is  finaUzed.  APHIS 
will  announce  the  schedule  and 
registration  information  for  the  fifth 
annual  public  naeeting  on  veterinary 
biologies  in  a  notice  in  the  Federal 
Register. 

Done  in  Weshington  DC.  this  7th  day  of 
April  1993.     . 

Lonnie  J.  Kii^ 

Acting  AdministTator.  Animal  and  Plant 

Health  Inspection  Service. 

|FR  Doc.  93-«600  Filed  4-12-93;  8:45  ami 

BU.UNG  COOE  4««».M^ 


DEPARTMENT  OF  COMMERCE 

BuTMN  of  Export  AdminlstratJoa 

Materials  Processing  Eqatpment 
Technical  Advisory  Committee;  Closed 
Meeting 

A  meeting  of  the  Materials  Processing 
Equipment  Technical  Advisory 
Committee  will  be  held  May  13, 1993, 
9:30  a.m..  in  the  Herbert  C.  Hoover 
Building,  room  1617M(2),  14th  Street  & 
Pennsylvania  Avenue,  NW.. 
Washington,  DC.  The  CommiUee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
materials  processing  and  related 
technology.  The  Committee  will  meet 
only  in  Executive  Session  to  discuss 
matters  properly  classified  under 
Executive  Order  12356.  dealing  with  the 
U.S.  and  COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  Assistant  Secretary  for 
Adminislratioa.  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5. 1992. 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act.  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C..  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3).  of  the  Federal 
Advisory  Committee  AcL  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020,  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  April  7,  1993. 

Lee  Ana  Carpenter, 

Acting  Director,  Technical  Advisory 
Comntittee  Unit. 

[PR  Doc.  93-6490  Fijed  4-12-93:  8:45  ami 
aiLUNO  cooc  jm-oT-m 


National  Oceanic  and  Atmospheric 
Adminietraticfi 

North  Pacific  Fishery  Management 
Cotmcll 

Add  Meeting  Agenda  Items 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 


The  agenda  for  a  public  meeting  of  the 
North  Pacific  Fishery  Management 
Council  and  its  Committees  on  April 
19-22.  1993.  that  was  originally 
published  at  58  FR  17207,  on  April  1. 
1993.  has  been  changed.  The  changes 
are  noted  below;  all  other  information 
originally  published  at  58  FR  17207. 
remains  unchanged. 

Add  Agenda  Items 

(1)  The  Council  will  consider  an 
emergency  rule  to  reduce  bycatch  of 
Pacific  cod  in  the  yellowfin  sole 
fisheries. 

(2)  The  Council  will  receive  a 
summary  of  the  draft  Final  Rule  for  the 
sablefish  and  halibut  individual  fishing 
quota  program  and  make  necessary 
clarifications. 

For  more  information  contact  the 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136.  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 

Dated:  April  7.  1993. 
David  S-OastiB, 

Acting  Director.  Office  ofFiihenes 
Conservation  and  Ktanag/ement.  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-8525  Piled  4-12  -93;  8:45  am} 
nujNa  cooc  aeio-zi-M 


Western  Pacific  Fishery  Managemertt 
CouncH;  Ptit>tic  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commeix». 

The  Western  Pacific  Fishery 
Management  Council  (CounciU  will 
hold  its  80th  meeting  on  April  26-29. 
1993.  at  the  Ala  Moana  Hotel  410 
Atkinson  Drive.  Honolulu,  HI.  The 
meeting  will  begin  at  8  a.m.  on  each 
day.  The  Council's  Standing 
Committees  will  meet  on  April  26  and 
the  full  Council  will  meet  on  April  27- 
29.  1993. 

The  Council  will  hear  reports  from 
islEnders  and  fishery  agencies  from  the 
region  on  the  status  of  pelagic, 
bottomfish  and  crustacean  fisheries. 
Also,  the  Council  will  discuss  and 
possibly  take  action  on  several  issues: 
(1)  Modifications  to  the  Crustaceans 
Fishery  Management  Plan;  (?)  status  of 
stocks  and  need  for  management  of 
several  bottomfish  species;  (3)  data 
collection  fi^m  ail  Hawaii  bottomfish 
fisheries;  (4)  amending  the  Pekj^ics 
Fishery  Management  Plan  to  eitabfisb  a 
management  system  to  replace  tlie 
three-year  moratorium  on  new  Hawaii- 
based  longliners  that  expires  in  April 
1994;  (5)  management  of  Hawaii  ptilagic 
handline  fishery;  (6)  progress  of  Pacific 
Pelagic  Research  Program;  (7) 
ecosystems  and  habitat  issues;  (8) 
preferential  ri^^hts  for  native  fishermen; 
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and  (9)  other  business  as  deemed 
necessary. 

For  more  information,  including  the 
schedule  of  Standing  Committee 
meetings,  contact  Kitty  M.  Simonds. 
Executive  Director,  Western  Pacific 
Fishery  Management  Council.  1164 
Bishop  Street,  suite  1405,  Honolulu.  HI 
96813;  telephone:  (808)  541-1974;  or 
fax:  (808)  526-0824. 

Dated:  April  7, 1993. 
David  S.  Crestiii. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-«526  Filed  4-12-93;  8:45  am) 

BIUJNG  COOE  3eiO-22-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchar>ge: 
Proposed  Amendments  Relating  to 
Speculative  Position  Limits  for  the  Uve 
Cattle,  Feeder  Cattle,  and  Live  Hogs 
Futures  and  Option  Contracts,  and  the 
Frozen  Pork  Bellies  Option  Contract 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACnON:  Notice  of  proposed  contract 

market  rule  change. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
submitted  proposed  amendments  to  the 
speculative  position  limits  for  the  live 
cattle,  feeder  cattle,  and  live  hogs 
futures  and  option  contracts,  and  the 
frozen  pork  bellies  option  contract.  The 
primary  proposed  amendments  will:  (1) 
Eliminate  the  all-months-combined 
speculative  position  limits  in  live  cattle, 
feeder  cattle,  and  live  hogs;  (2)  eliminate 
the  reduced  1,200  and  600  contract 
speculative  position  limits  in  the  live 
cattle  and  feeder  cattle  contracts, 
respectively,  that  are  applicable  to 
positions  during  the  period  immediately 
preceding  the  effective  date  for  the  final 
spot  month  speculative  position  limit; 
and  (3)  eliminate  the  "nominal"  limit 
on  the  actual  number  of  option  contracts 
that  can  be  held  on  the  same  side  of  the 
market  in  any  contract  month  in  the  live 
cattle,  feeder  cattle,  live  hogs,  and 
frozen  pork  bellies  option  contracts.  The 
Exchange  intends  to  make  the  changes 
effective  for  all  existing  and  newly 
Usted  contract  months  within  sixty  days 
following  receipt  of  notice  of  approval 
from  the  Commission. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commodity  Futures  Trading 
Commission  (Commission)  has 


determined  that  publication  of  the 
proposed  amendments  is  in  the  public 
interest  and  will  assist  the  Commission 
in  considering  the  views  of  Interested 
persons. 

DATES:  Comments  must  be  received  on 
orbeforeMay  13, 1993. 
ADDRESSES:  biterested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the 
proposed  speculative  position  limit 
amendments  for  the  live  cattle,  feeder 
cattle,  and  Hve  hogs  futures  and  option 
contracts,  and  the  frozen  pork  bellies 
option  contract. 

FOR  FURTHER  INFORMATTON  CONTACT: 
Blake  Imel,  Division  of  Economic 
Analysis,  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW.. 
Washington.  DC  20581,  telephone  (202) 
254-3201. 

SUPPLEMENTARY  INFORMATION:  Currently, 
the  CME's  rules  specify  that  no 
speculative  trader  shall  own  or  control 
a  combination  of  futures  and  futures- 
equivalent  option  contracts  net  on  the 
same  side  of  the  market  in  all  contracts 
months  combined  that  exceeds  4,500 
contracts  for  live  cattle,  1,500  contracts 
for  feeder  cattle  and  2.400  contracts  for 
live  hogs.  In  addition,  the  current  live 
cattle  rules  specify  that  the  maximum 
combined  futures  and  futures  equivalent 
option  position  a  speculative  trader  may 
hold  in  a  single  contract  month.  2,400 
contracts,  is  reduced  to  1,200  contracts 
on  the  business  day  that  immediately 
precedes  the  first  business  day  of  the 
month  immediately  preceding  the  spot 
month.  Subsequently,  this  1.200 
contract  live  cattle  speculative  limit  is 
reduced  to  300  futures  contracts 
effective  at  the  close  of  business  on  the 
first  business  day  following  the  first 
Friday  of  tJie  expiring  contract  month.' 
Also,  under  the  current  feeder  cattle 
rules,  the  maximum  combined  futures 
and  futures-equivalent  option  position 
that  a  speculative  trader  may  hold  in  a 
single  contract  month  is  750  contracts 
until  the  first  business  day  of  the  spot 
month,  when  the  limit  is  reduced  to  600 
contracts.  The  limit  is  further  reduced  to 
300  futures  and  futures-equivalent 
option  contracts  during  the  last  ten  days 
of  trading  of  the  expiring  contract 
month.  The  current  rules  for  live  hogs 
specify  that  the  maximum  combined 
futures  and  futures  equivalent  option 


<  The  live  cattle  and  live  Kogs  option  contracts 
cease  trading  on  the  first  Friday  of  the  underlying 
futures  delivery  month.  Accordingly,  the  300 
contract  spot  month  limits  specified  for  these 
contracts  are  applicable  only  to  a  speculative 
trader's  futures  position. 


position  that  a  speculative  trader  may 
hold  in  a  single  contract  month  is  900 
contracts  until  the  first  Friday  of  the 
spot  month  when  the  limit  is  reduced  to 
300  contracts. 

The  proposal  will  eliminate  the  all- 
months-combined  speculative  position 
limits  ("speculative  limits")  for  live 
cattle,  feeder  cattle,  and  live  hogs 
futures  and  option  contracts.  The 
proposed  amendments  also  will 
eliminate  the  above-noted  special  1.200 
and  600  contract  s{>eculative  limits 
specified  in  the  live  cattle  and  feeder 
cattle  futures  and  option  contracts  that 
are  applicable  to  positions  which  are 
held  during  the  period  immediately 
preceding  the  effective  date  for  the  final 
spot  month  limits  for  these  contracts. 
Thus,  the  proposed  amendments  will 
permit  a  speculative  trader  to  hold  a 
maximum  position  in  any  contract 
month  of  2,400  live  cattle  contracts  until 
the  close  of  business  on  the  first 
business  day  following  the  first  Friday 
of  the  expiring  contract  month  and  750 
feeder  cattle  contracts  in  any  contract 
month  until  the  last  ten  days  of  trading 
of  an  expiring  contract  month; 
thereafter,  speculative  traders  will 
continue  to  be  subject  to  the  above- 
noted  300-contract  spot  month  position 
limits  for  each  of  these  contracts.  The 
individual  month  limits  applicable  to 
the  live  hogs  futures  and  option 
contracts  would  not  be  changed  under 
the  proposal. 

The  proposed  amendments  also  will 
remove  the  existing  maximum  limit  on 
the  actual  number  of  options  contracts 
on  the  same  side  of  the  market  that  can 
be  held  in  a  single  contract  month  in 
live  cattle,  feeder  cattle,  live  hogs,  and 
frozen  pork  belUes.*  Currently,  there  is 
a  nominal  position  limit  of  7,500  option 
contracts  in  live  cattle.  3.600  option 
contracts  in  feeder  cattle  and  live  hogs, 
and  2.400  option  contracts  in  frozen 
pork  bellies. 

The  Exchange  indicates  that  the 
elimination  of  the  all-months-combined 
«peculative  limits  is  appropriate  for 
non-storable  commodities  such  as  live 
cattle,  live  hogs  and  feeder  cattle,  and 
will  attract  the  speculative  interest  of 
commodity  funds  which  will  provide 
the  volume  and  liquidity  necessary  for 
hedgers  to  easily  enter  and  exit  the 
market.  The  Exchange  also  indicates 
that  the  proposal  to  eliminate  the  above- 
noted  special  1,200  and  600  contract 
speculative  limits  specified  in  the  live 
cattle  and  feeder  cattle  futures  and 
option  contracts  applicable  to  positions 


'  The  proposed  amendments  would  not  change 
any  other  aspect  of  the  existing  speculative  limits 
for  the  frozen  pork  bellias  futures  and  option 
contracts. 


held  in  the  nexl-to-expire  contract 
unnecefifiahly  mandates  when 
ceducticuu  in  pusitian  must  begin.  The 
CME  further  indicates  that  allowing 
maximum  speculative  positions  to  be 
held  longer  gives  market  participants 
greater  flexibility  in  timiqg  the  lifting  or 
rolling  of  positions,  and  may  increase 
the  willingness  of  large  speculators  to 
trade  these  markets!  The  Exchange 
believes  that  the  proposal  to  eliminate 
the  existing  m8xin7um  Hnrit  on  the 
actual  number  of  option  contracts  that 
ma^,'  be  held  by  a  speculative  trader  on 
the  same  side  of  the  market  wiJl  permit 
option  speculative  position  limits  to  be 
based  entirely  on  net  futures-equivalent 
positions  which  should  enhance  the 
ability  of  options  traders  to  provide 
liquidity  to  agricultural  producers  and 
other  hedgers  who  prefer  to  use  these 
markets  for  price  protection. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  at  the 
above  address.  CofHes  of  the  amended 
terms  and  conditians  can  be  obtained 
through  the  Office  of  liie  Secretariat  by 
mail  at  the  same  address  or  by 
telephone  at  (202)  254-6314. 

Tne  materials  submitted  by  tbe  CME 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  tbe  Freedom  of  If^aroutiaa  Act  (5 
U.S.C.  5521  and  the  Ccmmiasion's 
regulations  thereunder  (17  CFR  part  145 
(19871).  Requests  for  copies  of  such 
materials  diould  be  made  to  the  POI, 
Privacy  and  Sunshine  Act  Comphance 
Staff  of  tho  Office  of  the  Secretariat  at 
the  above  address  in  accordance  with 
CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
vmttwi  data,  views,  or  arguments  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Ck)mraodity  Futures  Trading 
Commission,  at  the  above  address  by  the 
specified  date. 

Issued  in  Washington,  DC,  on  April  7. 
1993. 

Gerald  Gay,! 

Director,  Division  of  Economic  Aaalysit. 
IFR  Dck:.  93-8493  Filed  4-12-93;  8:45  ami 
BILUNO  COOC  Ci61-«1-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Sclentiflc 
Advisory  Board;  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 


In  accordance  with  section  ia(a)(2]  of 
the  Fedwal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
meeting: 

Date  of  Meeting:  Wednrnday.  April  2U 
1993,  and  Thursday,  April  22.  1993.  0730  to 
approximately  1800. 

Place:  Main  Auditorium.  National  Guard 
Building,  One  Massachusetts  Avenue.  NW., 
Washington.  DC 

Matters  to  be  Considered:  The  Scientific 
Advisory  Board  will  hold  management 
sessions,  review  the  t>alacce  of  Phase  lU 
proposals  that  are  equal  to  or  in  excess  of 
SlM,  and  reevaluate  proposals  that  the  Board 
directed  to  be  modified. 

This  meeting  is  open  to  tbe  public.  Ajiy 
interested  person  ipay  attend,  appear  t)efor«. 
or  file  statements  with  the  Scientific 
Advisory  Board  at  the  time  and  in  the 
manner  permitted  by  the  Board. 

For  Further  Information  Contact.  Mr. 
Chuck  Miller.  CERD-M,  room  6213.  20 
Massachusetts  Avenue.  NW..  Washiiigton. 
DC  20314-1000.  202-272-1840. 

Dated:  April  7. 1993. 
L.M.  BynwB, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  ofD^nse. 
IFR  Doc.  93-8488  Filed  4-12-93;  845  am) 
BtLUNQ  COOC  3no-(n-« 


Department  of  the  Air  Force 
USAF  Sdentiflc  Advisory  Board; 

MCOuQQ 

The  Boost  Phase  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  6-7  May  1993,  at  Phillips 
L^raratory.  Kirkland  AFB.  NM  from  8 
a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  d^nse. 

The  meeting  will  be  closed  to  the 
public  in  accordance  %vith  section 
552Mc)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  furtiier  infiormation,  contad  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  ).  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-8504  Filed  4-12-93;  8:4S  am) 
BK.LIN0CO0E  3»l»-m-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Boost  Phase,  Mid  Course  & 
Terminal.  Cruise  Missile  &  Carriers,  and 
C3  Panels  of  the  USAF  Scientific 
Advisory  Board's  Committee  on  Options 
for  Theater  Air  Defense  will  meet  on  14 
May  1993,  at  The  ANSER  Corporation, 


1215  Jefferson  Davis  Highway. 
Arlington,  VA  from  8  a.m.  to  5  p.m. 

The  purpose  of  these  meeting  will  be 
to  receive  briefings  and  gather 
information  on  issues  related  to  theater 
air  defense.  / 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  infonnation,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)697-4811. 
Pstay ).  Conner, 

Air  Force  Federal  Begitier  Liaison  Officer 
(FR  Doc.  93-8499  Filed  4-12-93;  8  45  ami 
B:UJMG  COOC  30tO-01-lt 


USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory 
Board  s  Committee  on  Options  for 
Theater  Air  Defense  will  meet  on  12-13 
May  1993.  at  The  ANSER  Corporation. 
Crystal  Gateway  3,  1215  Jefferson  Davis 
Highway.  Arlington,  VA  from  b  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defen.<ie. 

The  meeting  will  be  closed  to  tbe 
public  in  accordance  with  section 
552b(cJ  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretarial  at 
(703)697-4811. 
'atsj'  |.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-8502  Filed  4-12-93.  8:45  aail 

BtUJNG  COOC  MtO-01-M 


USAF  Scientific  Advisory  Board; 
Meeting 

The  Cruise  Missile  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  20-21  May  1993,  at  The  ANSER 
Corporation,  1215  Jefferson  Devis 
Highway,  Arlington,  VA  from  8  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1 )  and  (4) 
thereof. 


19238 


Federal  Register  /  Vol.  58.  No.  69  /  Tuesday.  April  13.  1993  /  NoUces 


For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patty  J.  Coanor, 

Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc  93-8501  FUed  4-12-93;  8:45  am] 

■HUNG  CODE  3»10-ai-M 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Mid  Course  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  6  May  1993.  at  Phillips  Lab, 
Kirtland  AFB,  NM  and  on  7  May  1993. 
at  Fort  Bliss,  Texas  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b{c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Palsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  93-8503  Filed  4-12-93;  8:45  am] 
MLUNO  COOe  3*1 0-01 -« 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Mid  Course  Panel  of  the  USAF 
Sdenti&c  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  17-18  May  1993  at  Space  & 
Missile  Systems  Center  from  8  a.m.  to  5 
p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  J.  G>nner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc'93-8500  Filed  4-12-93;  8:45  ami 

BtLUNOCOOC  StlO-OI-M 


DEPARTMENT  OF  ENERGY 

Conduct  of  Employees;  Notice  of 
Waiver  Pursuant  to  Section  602(c)  of 
ttie  Oepartment  of  Energy  Organization 
Act  (Pub.  L  95-91) 

Section  602(a)  of  the  Department  of 
Energy  C'DOE")  Organization  Act  (Pub. 


L  No.  95-91,  hereinafter  referred  to  as 
the  "Act")  prohibits  a  "supervisory 
employee"  (defined  by  section  601(a)  of 
the  Act)  of  the  Department  from 
knowingly  receiving  compensation 
fi-om,  holding  any  official  relation  with, 
or  having  any  pecuniary  interest  in  any 
"energy  concern"  (defined  by  section 
601(b)  of  the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
where  the  interest  is  a  pension, 
insurance,  or  other  similarly  vested 
interest. 

Mr.  WiUiam  T.  Langan  has  been 
appointed  to  the  position  of  Director, 
Clean  Coal  Projects  Division, 
Morgantown  Energy  Technology  Center. 
As  a  result  of  his  previous  employment 
with  General  Electric  Company,  Mr. 
Langan  has  a  vested  interest,  within  the 
meaning  of  section  602(c)  of  the  Act,  in 
tlie  General  Electric  Company  Pension 
Plan.  I  have  granted  Mr.  Langan  a 
waiver  of  the  divestiture  requirement  of 
section  602(a)  of  the  Act  for  the  duration 
of  iiis  employment  as  a  supervisory 
employee  with  the  Department  with 
respect  to  his  pension  interest.  In 
accordance  with  section  208,  title  18, 
United  States  Code,  Mr.  Langan  has 
agreed  not  to  participate  personally  and 
substantially,  as  a  Government 
employee,  in  any  particular  matter  the 
outcome  of  which  could  have  a  direct 
and  predictable  effect  upon  General 
Electric  Company. 

Dated:  March  25, 1993. 
Hazel  R.  O'Uary. 
Secretary  of  Energy. 
(FR  Doc  93-8595  Filed  4-12-93;  8:45  ami 
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Bonneville  Power  Administration 

Decision  Proposed  Payment  of 
P reconstruction  and  Investigation 
Expenses  to  Selected  Sponsors  of 
Major  Resources  Pursuant  to  the 
Resource  Contingency  Program 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
action:  Notice  of  decision;  BPA  File  No. 
TEN-6(c). 

SUMMARY:  On  December  11, 1992,  BPA's 
Administrator  issued  a  Record  of 
Decision  with  respect  to  the  proposed 
payment  of  preconstruction  and 
investigation  expenses  to  selected 
sponsors  of  major  resources  pursuant  to 
the  Resource  Contingency  Program. 

The  Administrator  determined  that 
the  proposed  payment  of 
preconstruction  and  investigation 
expenses  to  sponsors  of  major  resources 


under  the  Resource  Contingency 
Program  is  consistent  with  the  1991 
Northwest  Conservation  and  Electric 
Power  Plan  (Plan)  developed  by  the 
Northwest  Power  Planning  Council 
(Council).  The  Administrator  submitted 
the  Record  of  Decision  to  the  Council  on 
December  11. 1992.  On  December  14, 
1992,  the  Council  received  the 
Administrator's  Record  of  Decision.  The 
Council  found  by  majority  vote  on 
February  10. 1993.  that  the  proposed 
payment  of  preconstruction  and 
investigation  expenses  to  sponsors  of 
major  resources  under  the  Resource 
Contingency  Program  is  consistent  with 
the  Council's  Plan.  This  notice  is  made 
pursuant  to  16  U.S.C.  839d(c)(4)(B). 

FOR  FURTHER  tNFORMATKM  CONTACT:  Ms. 
Helen  Goodwin.  6(c)  Manager,  at  503- 
230-3129  or  you  may  call  the  Public 
Involvement  Office  at  503-230-3478; 
the  toll  free  number  is  1-800-622-4519 
Information  may  also  be  obtained  from: 

Mr.  George  E.  Bell,  Lower  Columbia  Area 

Manager,  1500  NE.  Irving  Street,  room  243, 

Portland.  Oregon  97208.  503-230-4551. 
Mr.  Robert  Laffel.  Eugene  District  Manager, 

Federal  Building,  room  206,  211  East 

Seventh  Street.  Eugene,  Oregon  97410. 

503-465-6952. 
Mr.  Wayne  R.  Lee.  Upper  Columbia  Area 

Manager.  rtx>m  561  U.S.  Court  House,  920 

W.  Riverside  Avenue,  Spokane. 

Washington.  99201.  509-353-2518. 
Ms.  Carol  S.  Fleischman.  Spokane  District 

Manager,  room  112  U.S.  Court  House.  920 

W.  Riverside  Avenue,  Spokane. 

Washington  99201,  509-353-3279. 
Mr.  George  B.  Eskridge,  Montana  District 

Manager,  800  Kensington.  Missoula, 

Montana  59801.  406-329-306a 
Mr.  Ronald  K.  Rodewald.  Wenatchee  District 

Manager.  301  Yakima  Street,  room  307. 

Wenatchee,  Washington  98807,  509-662- 

4377. 
Mr.  Terence  G.  Esvelt,  Puget  Sound  Area 

Manager.  201  Queen  Avenue  North,  suite 

400,  Seattle.  Washington  98109.  206-553- 

4130. 
Mr.  Thomas  Wagenhoffer.  Snake  River  Area 

Manager,  West  101  Poplar.  Walla  Walla. 

Washington  99362.  508-522-6226. 
Mr.  Jim  Normandeau.  Boise  District  Manager. 

Federal  Building,  304  North  Eighth  Street, 

room  450,  Boise.  Idaho  83702.  208-334- 

9137. 
Ms.  C.  Qark  Leone.  Idaho  Falls  District 

Manager.  1527  Hollipark  Drive.  Idaho 

Falls.  Idaho  83401,  208-523-2706. 

Issued  in  Portland,  Oregon,  on  March  29, 
1993. 

Steven  G.  Hickok. 
Executive  Assistant  Administrator 
(FR  Doc  93-8598  Filed  4-12-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Pro|«ct  No.  18-007  Idaho] 

Idaho  Power  Co.;  Availability  of 
Environmental  Assessment 

April  7. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486.  52  FR  47910).  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for 
amendment  of  license  for  the  Twin  Falls 
Project.  The  licensee  proposes  to  change 
the  aesthetic  flow  requirements;  to 
allow  continued  power  generation 
during  construction;  to  relocate  the 
powerhouse;  to  modify  the  visual 
resource  plan  for  the  project;  to 
postpone  the  completion  date;  and  to 
slightly  increase  the  power  capacity  for 
the  new  units.  The  project  is  located  at 
the  Twin  Falls  Reservoir  on  the  Snake 
River  in  Jerome  County,  Idaho.  The  staff 
of  OHL's  Division  of  Project  Compliance 
and  Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA.  the  staff 
concludes  that  the  licensee's  proposals 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
Offices  at  941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 
Loia  D.  Cashell. 
Secretary. 
(FR  Doc.  93-8512  Filed  4-12-93;  8:45  ami 
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concludes  that  upgrading  the  generators 
and  relocating  the  substation  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308.  of  the  Commission's 
Offices  at  941  North  Capitol  Street.  NE.. 
Washington.  DC  20426. 
Loii  D.  Cashell. 
Secretary. 
(FR  Doc.  93-8511  Filed  4-12-93;  8:45  am] 
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Project  Mo.  2545-035  Waahlngton 

Washington  Water  Power;  Availability 
of  Environmental  Assessment 

April  7,  ^993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  the  application  for 
amendment  of  license  to  replace 
generator  units  and  relocate  the 
substation  for  the  Spokane  River  Project 
(Nine  Mile  Development)  on  the 
Spokane  River  in  Spokane  County, 
Washington.  The  staff  of  OHL's  Division 
of  Project  Compliance  and 
Administration  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA.  the  staff 


[Docket  Noa.  ER93-528-000.  at  al.] 

Western  Resources.  Inc.,  et  al.;  Electric 
Rate,  Small  Power  Production,  and 
Interlocking  Directorate  Filings 

April  6. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Resources.  Inc. 

(Docket  No.  ER93-528-OOOI 

Take  notice  that  on  March  31. 1993. 
Western  Resources.  Inc.  (WRJ)  tendered 
for  filing  a  proposed  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Service  Tariff  No.  236.  WRI 
states  the  purpose  of  the  change  is  to 
amend  the  Electric  Power  Supply 
Agreement  between  WRI  and  the  City  of 
Eudora,  Kansas,  by  adding  a  provision 
for  WRI  to  add  a  new  point  of  delivery, 
for  Eudora  to  eliminate  previous  points 
of  delivery,  and  to  extend  the  term  of 
the  existing  Agreement.  The  change  is 
proposed  to  become  effective  June  1, 
1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Eudora  and  the  Kansas 
Corporation  Commission. 

Comment  date:  April  19, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Resources,  Inc. 

■  [Docket  No.  ER93-505-0OO] 

Take  notice  that  on  March  29, 1993. 
Western  Resources.  Inc.  (WRI)  tendered 
for  filing  a  proposed  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rate  Schedule  No.  237.  WRI 
states  the  purpose  of  the  change  is  to 
extend  the  term  of  the  existing  Electric 
Power  Supply  Agreement  between  WRI 
and  the  Qty  of  Sterling,  Kansas  through 
May  31.  2007.  and  to  provide  generation 
deferral  service.  The  change  is  proposed 
to  become  effective  June  1, 1993. 

Copies  of  the  filing  were  served  upon 
the  Qty  of  Sterling  and  the  Kansas 
Corporation  Commission. 


Comment  date:  April  20. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Pennaylvania-New  Jersey-Maryland 
Interconnection  (PJM)  Agreement 

[Docket  No.  ER93-508-000) 

Take  notice  that  on  March  30, 1993. 
the  Office  of  the  Pennsylvania-New 
Jersey-Maryland  (PJM)  Interconnection 
filed,  on  behalf  of  the  Parties  to  the  PJM 
Agreement.  Revision  o.  13  to  Schedule 
4.01  of  that  Agreement. 

The  purpose  of  this  filing  is  to 
increase  the  rate  applicable  to  capacity 
deficiency  transactions  determined  in 
accordance  with  the  PJM  Agreement. 
The  new  rate  is  to  become  effective  with 
the  beginning  of  the  next  12-month 
Planning  Period  on  June  1. 1993.  No 
changes  in  facilities  are  proposed  in  this 
filing. 

Comment  date:  April  20,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Conunonwealth  Edison  Company 

(Docket  No.  ER93-503-0001 

Take  notice  that  on  March  29, 1993. 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Tariff, 
Rates  26,  27,  and  28.  The  proposed 
changes  add  a  supplement  to  the 
Electric  Service  Contracts  between 
Edison  and  the  Cities  of  Batavia,  Illinois 
(Batavia),  Naperville.  Illinois 
(Naperville),  and  St.  Charles.  Illinois  (St. 
Charles).  These  supplements  provide  a 
kilowatlhour  rate  for  the  seventh 
contract  year.  - 

A  copy  of  the  filing  has  been  served 
upon  the  Cities  of  Batavia.  Naperville, 
and  St.  Charles  and  the  Illinois 
Commerce  Commission. 

Comment  date:  April  20, 1993,  in 
accordance  vdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Idaho  Power  Company 

[Docket  No.  ER93-51 2-0001 

Take  notice  that  on  March  30, 1993. 
Idaho  Power  Company  (Idaho  Power) 
tendered  for  filing  a  Service  Agreement 
under  Idaho  Power's  FERC  Electric 
Tariff  Second  Revised  Volume  No.  1 
executed  by  the  Public  Utility  District 
No.  1  of  Chelan  County. 

Idaho  Power  requests  waiver  of  the 
notice  provisions  of  §  35.3  of  the 
Commission's  regulations  in  order  to 
permit  the  Service  Agreements  to 
become  effective  as  of  the  date  of  this 
filing. 

Comment  date:  April  20. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Nertbeni  Statm  ?ow«r  Cerapany 
(MiHKSota) 

(Docket  No  FA90-35-0011 

Take  notice  that  on  Mwch  15. 1993, 
Northern  States  Power  Company 
(Minnesota)  tendered  for  filing  its 
refund  report  in  the  above-referenced 
docket. 

Commenf  date:  April  20,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tucson  Electric  Power  Company 

(Docket  No.  FA90-34-0011 

Take  notice  that  on  March  24, 1993. 
Tucson  Electric  Company  (Tucson) 
tendered  for  filing  its  refund  report  in 
the  above-referenced  docket. 

Comment  date:  April  20,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Boston  Edisoo  Company 

(Docket  No.  ER9>-509-000| 

Take  notice  that  on  March  30. 1993. 
pursuant  to  part  35  of  the  Commission's 
Rules  and  Regulations,  18  CFR  part  35. 
Boston  Edison  Company  (BECo)  filed  an 
agreement  under  which  BECo  has 
undertaken  upgrades  to  its  Station  65  in 
Med  way.  Massachusetts  to 
accommodate  the  interconnection  of  a 
facility  and  by  Milford  Power  Limited 
Partnership  and  New  England  Power 
Company. 

BECo  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirement  and  requests  that  the 
agreen>ent  be  permitted  to  become 
effective  February  18, 1993. 

Comment  date:  April  20. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Westera  Massachusetts  Electric 
Company 

pocket  No.  ER93-21 9-000] 

Take  notice  that  on  March  22, 1993 
and  March  26. 1993  Northeast  Utilities 
Service  Company  (NUSCO).  on  behalf  of 
Western  Massachusetts  Electric 
Company  (WMECO).  submitted 
additional  information  in  this  docket. 

fWSCO  states  that  copies  of  the 
filings  have  been  mailed  or  dehvered  to 
the  affected  parties. 

Comment  date:  April  20. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc. 

(Docket  No.  ER93-406-0001 

Take  notics  that  on  March  29. 1993. 
Western  Resources.  Inc..  (WRI)  tendered 
for  filing  a  proposed  change  in  its 
Federal  Energy  Regulatory  Commission 
Electric  Service  Tariff  No.  247.  WRI 
states  that  the  changi  is  in  accocdanca 


with  its  Electric  Sales.  Transirassion 
and  Service  Contxact  with  Kansas 
Electric  PtJwer  Cooperative  (KEPCo). 
Revised  Exhibit  A  sets  forth  Nominated 
Capacities  for  traiumission,  distribution 
and  dispatch  service  for  the  contract 
year  beginning  }une  1. 1993  and  for  the 
four  subsequent  contract  years,  pursuant 
to  Article  IV,  Sections  4.2  and  4.3  of 
Rate  Schedule  FERC  Na  247.  Revised 
Exhibit  B  sets  forth  KEPCo's  most  recent 
load  forecast  submitted  to  WRI  pursuant 
to  Article  HI.  Section  3.1  of  Rate 
Schedule  FERC  No.  247. 

Copies  of  the  filing  were  served  upon 
Kansas  Electric  Power  Cooperative,  Inc. 
and  the  Kansas  Corporation 
Commission. 

Comment  date:  April  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Arkansas  Power  &  Light  Company 

(Docket  No.  ER93-501-000) 

Take  notice  that  on  March  29, 1993. 
Arkansas  Power  &  Light  Company 
tendered  for  filing  the  Nineteenth 
Amendment  to  the  Power  Coordination, 
Interchange  and  Transmission  Service 
Agreement  between  Arkansas  Electric 
Cooperative  Corporation  and  Arkansas 
Power  &  Light  Company. 

Comment  date:  April  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Canal  Electric  Company 

(Docket  No.  ER93-502-00O1 

Take  notice  that  on  March  29, 1993. 
Canal  Electric  Company  (Canal)  filed 
three  documents  under  section  205  of 
the  Federal  Power  Act:  (1)  A  Capacity 
Acquisition  Commitment  between  itself 
and  Commonwealth  Electric  Company 
(Commonwealth),  which  implements 
the  terms  of  the  Capacity  Acquisition 
Agreement  (FERC  Rate  Schedule  No.  21) 
with  respect  to  the  assignment  by 
Commonwealth  to  Canal  of  a  portion  of 
Commonwealth's  entitlement  in  Canal 
Unit  No.  2;  (2)  a  Certificate  of 
Concurrence  with  respect  to  an 
Exchange  Agreement  to  be  concurrently 
filed  by  New  England  Power  (NEP). 
puTsxiant  to  which  Canal  will  sell  its 
entitlement  in  Canal  Unit  No.  2  and.  in 
exchange.  Canal  will  purchase  from 
NEP  entitlements  in  two  pumped 
storage  units,  both  transactions  to  span 
the  period  May  31. 1993  through  April 
28, 1997;  and  (3)  a  Power  Contract 
between  itself  and  Commonwealth, 
which  provides  that  Canal  will  sell  and 
Commonwealth  will  purchase  and  pay 
for  the  capacity  and  associated  energy 
purchased  from  NEP.  Canal  states  tfaet 
the  transaction  will  result  in  an 
improvement  in  ComiBonweflkh's 


generating  mix  which  will  produce 
savings  in  the  amount  of  approximately 
$1.9  million.  The  first  year  of  the 
transactions  described  above  will 
produce  a  net  increase  in  Canal's 
revenues,  on  an  estimated  basis,  of  $2.2 
million. 

Comment  date:  April  19. 1993,  in 
accordance  with  Standard  Paragraph  E 
ai  the  end  of  this  notice. 

13.  New  England  Power  Company 

(Docket  No.  ER93-2-000) 

Take  notice  that  New  England  Power 
Company  (NEP).  on  April  1,  1993, 
tendered  far  fiUng  a  revision  to  its. 
interconnection  agreement  with  the 
Middieton  (Mass.)  Municipal  Electric 
Department. 

According  to  NEP.  under  the  terms  of 
the  revision,  Middieton  will  realize  a 
decrease  in  rates  to  be  paid  NEP  to 
support  the  intercoiuiection. 

Comment  date:  April  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Power,  Inc. 

(Docket  No.  ER93-530-0001 

Take  notice  that  Entergy  Power,  Inc. 
(Entergy  Power),  on  April  1, 1993. 
tendered  for  filing  a  prepayment 
notification  for  a  unit  power  sales 
agreement  to  Northeast  Texas  Electric 
Cooperative.  Inc.  The  unit  power  sales 
agreement  was  conditionally  accepted 
by  the  Commission  in  Docket  No.  ER92- 
365-000  by  Order  dated  January  28 
(26?),  1993.  Entergy  Power  requests  an 
effective  date  for  the  prepajmnent  of  June 
1.1993. 

Comment  date:  April  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
PacifiCorp 
(Docket  No.  ER93-531-0001 

Take  notice  that  on  April  1, 1993, 
PacifiCorp  tendered  for  filing,  in 
accordance  with  18  CFR  part  35  of  tlie 
Commission's  Rules  and  Regulations,  a 
POWER  SALES  AGREEMENT  between 
PacifiCorp  and  Eugene  Water  &  Electric 
Board  dated  March  5. 1993. 

Copies  of  this  filing  have  been 
supplied  to  Eugene  Water  &  Electric 
Board,  the  Public  Utility  Commission  of 
Oregon  and  the  Utah  PubUc  Service 
Commission. 

Comment  date:  April  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Pennsylvania  Electric  Company 

pocket  No.  ER93-261-0001 

Take  notice  that  on  March  31. 1993, 
Pennsylvania  Electric  Company 
(Penelac)  tendered  for  filing  an 


amendment  in  the  above-referenced 
docket. 

Comment  date:  April  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  New  England  Power  Company 

(Docket  No.  ER93-521-OOOI 

Take  notice  that  on  March  31, 1993, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  proposed  First 
Revised  Page  No.  2  to  Schedule  III  to  its 
FERC  Electric  Tariff,  Original  Volume 
Number  6— Unit  Sales  and  Exchange 
Tariff  NEP  states  that  the  proposed 
revision  provides  for  negotiated  power 
sales  and  exchanges  at  prices  at  or 
below  the  full  cost  of  service  of  an 
entitlement  in  Canal  Unit  No.  2  to  be 
purchased  under  a  contract  with  Canal 
Electric  Company.  NEP  requests  that  the 
proposed  revision  be  made  effective 
May  31,1993. 

Comment  date:  April  20,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Union  Electric  Company 

[Docket  No.  ER93-51 7-0001 

Take  notice  that  on  March  31, 1993, 
Union  Electric  Company  (Union) 
tendered  for  filing  proposed  changes  in 
its  FERC  Wholesale  Electric  Tariffs.  The 
proposed  changes  would  consolidate  all 
wholesale  tariffs  into  one  tariff  entitled 
FERC  Electric  W-5  Wholesale  Tariff. 

Union  states  that  its  new  rate 
schedules  would  not  increase  revenues 
from  jurisdictional  sales,  but  would 
result  in  a  change  in  its  wholesale  rate 
design.  Instead  of  having  two  separate 
rates,  one  for  full  requirements  service 
and  one  for  partial  requirements  service, 
this  filing  has  one  type  of  service  (W- 
5),  applicable  whether  the  customer 
takes  all  or  only  part  of  its  requirements 
from  Union.  The  new  rate  design 
includes  a  monthly  customer  charge 
(retained  ft-om  the  current  rates),  an 
energy  charge  and  a  facilities  charge. 
The  facilities  charge  is  designed  to 
recover  the  costs  of  each  customer's 
local  distribution  facilities.  The  energy 
charge  contains  a  seasonally 
differentiated  schedule  of  load  factor- 
based  charges  for  the  recovery  of  all 
remaining  costs. 

Copies  of  the  fihng  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  Missouri  Public 
Service  Commission. 

Comment  date:  April  20,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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19.  Rayburn  Country  Electric  Company. 
Inc. 

[Docket  No.  ER93-527-000I 

Take  notice  that  Raybum  Country 
Electric  Company,  on  March  31, 1993, 
tendered  for  filing  an  initial  rate  tariff 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  §  35.12  of  the  regulations 
of  the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission). 

Pursuant  to  the  Rate  Tariff,  Raybum 
Country  Electric  Company  will  provide 
firm  wholesale  power  service  for  resale 
to  the  following  member  cooperative 
customers: 

All-Requirements  Customers 

Kaufinan  County  Electric  Corp»oration,  Inc. 
New  Era  Electric  Corporation,  Inc. 

This  Rate  Tariff  consists  of  Amended 
Wholesale  Power  Contracts,  whereby 
Raybum  Country  Electric  Company  will 
provide  the  above-listed  customers 
power  purchased  fi-ora  the 
Southwestem  Electric  Power  Company 
and  the  Southwestem  Power 
Administration.  The  power  will  be 
transmitted  via  a  transmission  line 
constructed  and  owned  by  Raybum 
Electric  that  will  be  interconnected  to 
the  Southwest  Power  Pool.  The 
transmission  line  and  power  are 
scheduled  to  enter  service  on 
approximately  May  30, 1993.  The  Rate 
Tariff  also  includes  a  comprehensive 
cost  of  service  rate  formula  which 
incorporates  the  cost  of  the  SWEPCO 
power  and  the  new  transmission  line. 
Raybum  Country  Electric  Company 
requests  that  its  Rate  Tariff  be  made 
effective  when  the  transmission  line 
enters  service. 

Raybum  Electric's  rate  formula  is 
designed  to  recover  the  cost  of  serving 
its  customers.  Annual  costs  will  be 
projected  by  Raybum  Electric's  staff  and 
approved  by  its  Board  of  Directors  for 
the  coming  rate  year.  Rates  will  be 
developed  using  the  comprehensive  cost 
of  service  formula  submitted  herewith 
as  a  wholesale  rate  tariff. 

Under  this  formulary  methodology, 
all  categories  of  cost,  as  defined  and 
functionalized  according  to  the  Uniform 
System  of  Accounts,  are  specifically 
separated  and  codified  as  components 
of  the  formula.  The  cost  of  service  also 
includes  an  estimated  allowance  for 
Margins  for  Interest  necessary  to  satisfy 
the  requirements. 

The  formulary  rate  method  makes  use 
of  traditional  regulatory  cost  allocation 
techniques  to  assign  costs  to  demand 
and  energy  categories  through 
predetermined  FERC-approved 
allocators.  Following  allocation  of  cost 
to  demand  and  energy,  Raybum  Electric 
will  establish  rate  determinants  which 


form  the  basis  of  rates  to  the  member 
cooperatives.  The  formulary  rate  is 
designed  to  allow  for  periodic 
adjustment  of  rates  without  further 
application  to  and  acceptance  by  FERC. 

Raybum  Electric  has  served  copies  of 
this  filing  on  each  of  its  wholesale 
customers,  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  April  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Company 

[Docket  No.  ER93-51 9-000) 

Take  notice  that  on  March  31, 1993, 
New  England  Power  Company  (NEP) 
and  Canal  Electric  Company  (Canal) 
filed  a  Unit  Power  Exchange  Contract 
(the  Contract).  The  Contract  covers  an 
exchange  of  entitlements  in  generating 
units  made  up  of  two  related  unit  sales 
of  equivalent  capacity:  Canal  will 
purchase  from  NEP  a  portion  of  the 
capacity  ft-om  NEP's  Bear  Swamp  Unit 
Nos.  1  and  2  (Bear  Swamp).  NEP  will 
purchase  from  Canal  a  portion  of  the 
capacity  ft-om  Canal  Unit  No.  2  (Canal 
2),  an  oil-fired  steam  generating  unit. 
The  amount  of  capacity  involved  in  the 
exchange  is  initially  20  megawatts, 
becoming  50  megawatts  on  November  1, 
1993.  The  applications  request  that  the 
proposed  contract  be  made  effective 
May  31,  1993. 

Comment  date:  April  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Union  Electric  Company 

[Docket  No.  ER93-529-0001 

Take  notice  that  on  March  31, 1993, 
Union  Electric  Company  (UE)  tendered 
for  filing  a  Facilities  Use  Agreement 
dated  March  18, 1993,  between  UEand 
Electric  Energy,  Incorporated  (EEI).  UE 
asserts  that  the  purpose  of  the  Facilities 
Use  Agreement  is  to  establish  the  terms 
and  payment  schedule  ftx)m  EEI  to  UE 
for  certain  transmission  improvements 
recently  constructed  by  UE. 

Comment  dofe.  April  20, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  New  England  Power  Company 

[Docket  No.  ER93-520-0001 

Take  notice  that  on  March  31. 1993, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  settlement 
agreement  among  NEP,  Central  Vermont 
Public  Service  Corporation  (CVPS), 
Connecticut  Valley  Electric  Company, 
Inc.,  and  the  New  Hampshire  Electric 
Cooperative.  Inc.  (NHEC).  NEP  slates 
that  the  settlement  resolves  differences 
among  the  parties  concerning  the 
wholesale  power  supply  to  North 
Charlestown,  New  Hampshire. 
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Schedule  1  of  the  settlement  ccmsiste 
of  a  unit  power  cootract  between  NEP 
and  CVPS.  Under  the  terms  of  the 
contract.  NEP  will  sell  to  CVPS  a 
portion  oS  the  capacity  from  NEP's  Bear 
Swamp  Unit  Noe.  1  and  2,  two  pumped 
storage  units.  Each  unit  has  a  capacity 
of  about  293  megawatts.  The  amount  of 
capacity  involved  in  the  sale  is  1.4322% 
of  the  units.  The  term  of  the  contract  is 
from  November  1, 1993  through  April 
30, 1998.  NEP  requests  waiver  of  the 
Commission's  notice  requirements  so 
that  the  contract  may  become  effective 
on  November  1, 1993. 

Schedule  2  of  the  settlement  consists 
of  an  amended  service  agreement 
between  NEP  and  NHEC  pursuant  to 
NEP's  FERC  Electric  Tariff,  Original 
Volume  No.  1.  The  amendment 
redefines  the  gaographic  boundaries  of 
the  Charlestown  District  of  NHEC  for 
which  all-requirements  service  is 
supplied  by  NEP. 

Comment  date:  April  20,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  The  United  Illtnninating  Company 

(Docket  No.  ER93-452-0001 

Take  notice  that  on  March  31, 1993, 
the  United  Illuminating  Company  (Ul) 
tendered  for  filing  supplemental 
information  to  support  Ul's  filing  of  a 
Letter  Agreement  between  UI  and  Town 
of  Braintree  Electric  Light  Department 
Pocket  No.  ER93-452-000). 

Ul  requests  that  the  Commission  find 
that  Ul's  late  filing  of  the  Letter 
Agreement  be  due  to  extraordinary 
circumstances  and  grant  waiver  of  the 
Commission's  notice  requirements  and 
allow  the  rate  schedule  filed  to  become 
effective  March  15, 1993. 

Comment  date:  April  20,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Union  Electric  Company 

(Docket  No.  ER93-33  2-000] 

Take  notice  that  on  April  1. 1993, 
Union  Electric  Company  (UE)  tendered 
for  filing  a  Notice  of  Termination  of 
Appendix  C — IP-UE  Connection  1 — 
Wood  River  to  the  Interconnection 
Agreement  between  Central  Illinois 
Public  Service  Company,  Illinois  Power 
Company  and  UE  dated  February  18, 
1972.  UE  asserts  that  the  purpose  of  the 
termination  is  to  facilitate  construction 
work  near  Illinois  Power's  Wood  River 
Power  Plant  Site  and  reduce  operating 
and  maintenance  costs. 

Comment  date:  April  20. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


25.  PugBt  Seuad  Povwer  k  Li^ 
Company 

[Docket  No.  ER93-17«>-e0Ol 

Take  notice  that  on  March  26,  1993. 
Puget  Sound  Power  8t  Light  Company 
(Pugety  tendered  foi  filing  ui 
amendment  in  the  above-referenced 
docket. 

Comment  date:  April  21, 1993,  in 
accordmca  with  Staiidard  Paragraph  E 
at  the  end  of  this  notice. 

26.  New  England  Power  Company 

(Docket  No.  ER93-S22-0001 

Take  notice  that  on  March  31, 1993, 
New  England  Power  Company  (NEP) 
submitted  for  filing  a  proposed  power 
sales  contract  with  The  Town  of 
Reading  Municipal  Light  Department. 
NEP  states  that  the  proposed  contract 
provide  for  the  sale  of  contract  demand 
service  for  the  period  of  November  1, 
1993  through  October  31, 1999.  The 
amount  of  capacity  imder  the  contract  is 
initially  6  megawatts,  increasing  to  15 
megawatts  on  November  1,  1994.  The 
price  under  the  contract  will  not  exceed 
NEP's  full  cost  of  service.  NEP  requests 
that  the  proposed  tariff  be  made 
effective  November  1, 1993,  and 
requests  waiver  of  the  Commission's 
regulations  to  pwroit  early  filing  of  the 
contract. 

Comment  date;  April  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  the  notice. 

27.  PaciiiCoq) 

(Docket  No.  ER93-51&-0001 

Take  notice  that  PacifiCorp,  on  March 
31,  1993,  tendered  for  filing,  in 
accordance  with  18  CFR  35.13ta)(2)  of 
the  Commission's  Rules  and  Regulations 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  3  (Tariff),  which 
supersedes  Original  Volume  No.  3,  and 
cost-of-service  information  in  support  of 
PacifiCorp's  proposed  rate  change. 
Additionally,  PacifiCorp  has  filed 
unexecuted  Service  Agreements  under 
the  Tariff  with  the  following  utilities: 
Arizona  Electric  Power  Cooperative  Inc. 
Arkansas  Power  &  Light  Company 
Azusa  Li^  &  Water  Department 
Banning  Electric  Department 
British  Columbia  Hydro  Power  Authority 
Central  Loaisiana  Electric  Company  Inc. 
Colton  Electric  Utility  Department 
Eugene  Water  &  Electric  Beard 
Gulf  States  Utilities  Comp>any 
Louisiana  Power  &  Light  Company 
Metropolitan  Water  District  of  Southern 

California 
Mississippi  Power  &  Light  Company 
Modesto  Irrigation  District 
New  Orleans  Public  Service  Inc. 
Pnl)lic  Service  Company  of  Oklahoma 
Public  Utility  District  No.  1,  of  Douglas 

County 


PuUic  Utility  District  Na  1.  of  Grant  County 
Public  Utility  District  No.  1,  of  Pen  Oreille 

County 
Santa  Clara  Electric  Department 
Southwestern  Electric  Power  Company 
Springfield  City  Utilities.  Springfield. 

Missouri 
Vernon  Municipal  Light  Department 
Western  Area  Power  Administration, 

Phoenix  Area  Office 

The  Service  Agreements  provide  for 
the  sale  of  short-term  firm  power  and 
energy  and  non-firm  energy  for  resale  in 
accordance  with  Servica  Schedule  PPL- 
3  of  the  Tariff.  PacifiCorp's  filing  herein 
is  provided  to  add  the  above  customers 
to  the  Tariff  and  to  revise  the  maximum 
and  minimum  rates  which  PacifiCorp 
may  charge  under  the  Tariff. 

PacifiCorp  requests  that  the  rate 
changes  and  Service  Agreements  as 
provided  for  herein  be  accepted  by  the 
Commission  to  become  effective  within 
sixty  (60)  days  after  the  date  this  filing 
letter  is  received. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon. 

Comment  date:  April  20, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Tampa  Electric  Company 

[Docket  No.  ER93-526-000I 

Take  notice  that  on  March  31, 1993, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing:  (1)  An 
Assignment  Agreement  providing  for 
the  assumption  by  Florida  Power 
Corporation  (FPC)  of  the  Sebring 
Utilities  Commission's  rights  and 
obligations  under  a  wholesale 
requirements  Service  Agreement  with 
Tampa  Electric;  (2)  an  Amendment  to 
the  Service  Agreement  to  effectuate  the 
assumption  of  rights  and  obligations;  (3) 
a  revised  Exhibit  "A-1"  of  the  Service 
Agreement  to  correct  a  delivery  point 
description;  (4)  a  Letter  Agreement 
providing  a  mechanism  for  resolution  of 
a  claim  concerning  contributions  in  aid 
of  construction;  (5)  a  Partial 
Requirements  Agreement  between 
Tampa  Electric  and  FPC,  to  supersede 
the  amended  Service  Agreement;  (6)  a 
Letter  Agreemant  between  Tampa 
Electric  and  FPC  concerning 
transmission  matters  in  connection  with 
the  Partial  Requirements  Agreement; 
and  (7)  a  revised  Exhibit  "A"  of  the 
Contract  for  Interchange  Service 
between  Tampa  Electric  and  FPC 
showing  several  additional  direct  points 
of  interconnection. 

Tampa  Electric  proposes  an  effective 
date  of  Aprill,  1993,  for  the 
Assignment  Agreement,  the 
Amendment  to  the  Service  Agreement, 
the  revised  Exhibit  "A-1"  of  the  Service 
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Agreement,  and  the  Letter  Agreement  on 
contributions  in  aid  of  construction,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements  in 
connection  with  those  documents. 
Tampa  Electric  proposes  an  effective 
date  of  June  1. 1993,  for  the  Partial 
Requirements  Agreement,  the  Letter 
Agreement  concerning  transmission, 
and  the  revised  Exhibit  "A"  of  the 
Contract  for  Interchange  Service. 

Copies  of  the  filing  have  been  served 
on  FPC,  the  Sebring  Utilities 
Commission,  and  the  Florida  Public 
Service  Commission. 

Comment  date;  April  20,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  EX:  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestanls  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  B  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretary. 
IFR  Doc.  93-8585  Filed  4-12-93;  8:45  am) 

B4UJN0  CODE  S717-01-M 

[Dockst  Nos.  CP63-2S2-000,  at  ai.] 

ANR  PipeiinA  Company,  et  ai.;  Natural 
Gas  Certificate  Rlings 

April  5, 1993. 

Take  notice  that  the  following  filings 
have  beeh  made  vkith  the  Commission: 


1.  ANR  Pipeline  Company 

(Docket  No.  CP93-282-OOOJ 

Take  notice  that  on  March  31. 1993. 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit.  Michigan 
48243,  filed  in  Docket  No.  CP93-282- 
000  a  request  pursuant  to  §§  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(NGA)  (18  CFR  157.205)  for 
authorization  to  operate  under  the 
provisions  of  section  7  of  the  NGA 
certain  facilities  in  Kentucky  and 


Michigan  that  have  been  constructed 
pursuant  to  section  311  of  the  Natural 
Gas  Policy  Act  of  1978,  all  a  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission. 

Comment  date:  May  20,  1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Iroquois  Gas  Transmission  System. 
L.P. 

[Docket  No.  CP93-141-001] 

Take  notice  that  on  March  26.  1993, 
Iroquois  Gas  Transmission  System.  L.P. 
(Iroquois),  located  at  One  Corporate 
Drive,  suite  606,  Shelton,  Connecticut 
06484,  filed  in  Docket  No.  CP93-141- 
001  an  amendment  to  its  earlier 
application  seeking  authorization, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  to  construct  and  operate  a 
compressor  station  needed  for  the 
transportation  of  natural  gas  on  behalf  of 
two  customers.  The  purpose  of  this 
amendment  is  to  reflect  the  removal  of 
one  of  the  previously  proposed 
customers.  Since  Iroquois  is  now 
seeking  to  transport  gas  on  behalf  on 
only  one  customer,  it  is  reducing  the 
size  of  the  proposed  compressor  station, 
all  as  more  fully  set  forth  in  the  request 
that  is  on  file  with  the  Commission  and 
open  to  inspection. 

Specifically.  Iroquois  is  proposing  to 
modify  its  proposal  for  facilities  and 
services  so  as  to  provide  a  firm 
transportation  service  on  55  MMcf  per 
day  of  natural  gas  on  behalf  of  Selkirk 
Cogen  Partners.  L.P. 

Iroquois  proposes  to  install  one  6,500 
horsepower  compressor  unit  in  the  Xown 
of  Croghan.  New  York.  Iroquois 
estimates  the  cost  of  facilities  for  this 
project  as  being  $17.9  million. 

Comment  date:  April  26,  1993,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

3.  K  N  Energy,  Inc. 

[Docket  No.  CP  93-278-000) 

Take  notice  that  on  March  29,  1993. 
K  N  Energy,  Inc.  (K  N).  P.  O.  Box 
281304,  Lakewood,  Colorado  80228, 
filed  in  Docket  No.  CP93-278-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  wherein  it  requests 
issuance  of  an  order  permitting  and 
approving  abandonment  of  an  exchange 
service  with  Northern  Natural  "Gas 
Company  (Northern),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

K  N  (formerly  Kansas-Nebraska 
Natural  Gas  Company,  Inc.)  states  that 
by  Commission  order  issued  September 
20.  1984,  in  Docket  Nos.  CP83-500-000 


and  CP84-182-000  (28  FERC  162,433) 
the  Commission  authorized  an  exchange 
service  between  K  N  and  Northern  in 
accordance  with  an  agreement  between 
the  parties  dated  October  19.  1979,  as 
amended.  Such  agreement  is  on  file 
with  the  Commission  as  Rate  Schedule 
X-11  of  K  N's  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  2  and  as  Rate  . 
Schedule  X-48  of  Northern's  FERC  Gas 
Tariff. 

K  N  states  that  in  accordance  with  the 
October  19, 1979  agreement,  as 
amended.  Northern  is  obligated  to 
gather  certain  volumes  of  gas  that  may 
be  purchased  by  K  N  in  exchange  for  K 
N's  obligation  .to  gather  certain  volumes 
of  gas  that  may  be  purchased  by 
Northern,  all  in  Roger  Mills  County, 
Oklahoma.  In  addition,  K  N  states  that 
two  existing  interconnects  between  the 
facilities  of  K  N  and  Northern  located  in 
Kearny  and  Seward  Counties,  Kansas 
may  be  used  as  balancing  points  under 
the  agreement.  By  letter  to  Northern 
dated  March  1,  1993.  K  N  requested  the 
termination  of  the  above-mentioned 
exchange  agreement  effective  May  1. 
1993. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  April  26.  1993.  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  this  notice. 

4.  K  N  Enei-gy.  Inc. 

(Docket  No.  CP93-280-OOOJ 

Take  notice  that  on  March  30. 1993. 
K  N  Energy,  Inc.  (K  N),  P.O.  Box  281304. 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP93-280-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange  of 
natural  gas  service  between  K  N  and 
Northern  Natural  Gas  Company 
(Northern),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

K  N  proposes  to  abandon  the  sale  and 
transportation  service  provided  under 
the  sale,  exchange  and  transportation 
agreement  (agreement)  between  K  N  and 
Northern  dated  June  5.  1974.  as 
amended,  under  K  N's  Rale  Schedule  X- 
7  to  be  effective  May  1.  1993.  K  N  states 
that  K  N  receives  the  volumes  of  natural 
gas  from  the  BrowTi-Federal  No.  1  in 
Fremont  County,  Wyoming  purchased 
by  Northern.  Under  the  terms  of  the 
agreement.  K  N  had  the  option  to 
purchase  25  percent  of  the  natural  gas 
received  from  Northern,  it  is  stated.  K  N 
states  that  it  redelivered  the  balance  of 
the  natural  gas  received  from  Northern, 
by  exchange,  at  an  existing  point  of 
interconnect  between  K  N  and  Nortiiern 
in  Seward  County.  Kansas. 
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K  N  states  that  pursuant  to  article  XIX 
of  the  agreement,  K  N  has  requested,  by 
written  request  dated  March  26. 1993, 
termination  of  the  agreement  effective 
May  1, 1993. 

No  facilities  are  proposed  to  be 
abandoned  herein. 

Comment  date:  April  26,  1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

5.  Paiute  Pipeline  Company 

(Docket  No.  CP93-281-000) 

Take  notice  that  on  March  31, 1993, 
Paiute  Pipeline  Company  (Paiute),  P.O. 
Box  94197,  Las  Vegas.  Nevada  89193- 
4197,  filed  in  Docket  No.  CP93-281-000 
a  request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate  a 
new  delivery  tap  to  enable  the 
transportation  and  delivery  of  natural 
gas  to  the  Downtown  Reno  Gas  Users,  a 
group  of  four  commercial  end  user 
customers  located  in  Reno,  Nevada, 
under  the  blanket  certiHcate  issued  in 
Docket  No.  CP84-739-O00  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  request  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Paiute  proposes  to  construct  and 
operate  a  new  delivery  tap,  to  be 
referred  to  as  the  Downtown  Reno  Gas 
Users  Tap,  at  a  point  on  its  Reno  Lateral 
facilities  in  Washoe  County,  Nevada. 
Paiute  states  that  the  Downtown  Reno 
Gas  Users  group  has  requested  the 
installation  of  the  delivery  point  to 
enable  the  direct  deliveries  of  natural 
gas  by  Paiute  to  the  group  members  for 
their  consumption.  Paiute  states  that  it 
has  been  informed  by  the  Downtown 
Reno  Gas  Users  that  they  intend  to 
construct  a  small  diameter  gas  pipeline 
to  extend  from  their  properties  to  the 
proposed  new  delivery  tap  on  Paiute's 
Reno  Lateral 

Paiute  states  that  it  will  provide 
interruptible  transportation  service 
directly  to  the  Downtown  Reno  Gas 
Users  at  the  new  delivery  point.  Paiute 
indicates  that  the  estimated  annual  and 
peak  day  volumes  to  be  delivered  to  the 
proposed  delivery  tap  will  be  475,000 
Mcf  and  2,000  Mcf,  respectively.  Paiute 
also  indicates  that  it  would  be 
reimbursed  by  the  Downtown  Reno  Gas 
Users  for  the  total  cost  of  constructing 
the  delivery  point  facilities. 

Comment  Date:  May  20,  1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 


date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Fede'-al 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  a  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loia  D.  Cashell, 
Secretary. 
|FR  Doc.  93-8521  Filed  4-12-93;  8:45  am) 

BILUNQ  COOC  (TIT-OI-M 


[Dociwt  No.  RP92-237-004] 

Alabama-Tenne8se«  Natural  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  7,  1993. 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  ("Alabama- 
Tennessee"),  on  March  31, 1993,  in 
compliance  with  various  orders  issued 
by  the  Commission  in  connection  with 
this  proceeding,  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  First  J?evised  Volume 
No.  1: 

41st  Revised  Sheet  No.  4 
6th  Revised  Sheet  No.  4B 

Alabama-Tennessee  proposes  an 
effective  date  of  April  1, 1993  for  the 
revised  tariff  sheets. 

Alabama-Tennessee  states  that  these 
revised  tariff  sheets  relate,  in  part,  to 
Alabama-Tennessee's  motion  filed 
under  §  154.67  of  the  Commission's 
Regulations  to  place  into  effect  its 
proposed  rate  increase  for  jurisdictional 
sales  and  transportation  services  which 
the  Commission  suspended  for  five 
months  in  its  October  30, 1992  order  in 
this  proceeding.  According  to  Alabama- 
Tennessee,  these  tariff  sheets  also 
reflect:  (1)  Interruptible  transportation 
rates  in  which  Alabama-Tennessee  has 
allocated  costs  to  a  projected  level  of 
interruptible  volumes;  (2)  sales  rates 
based  upon  Alabama-Tennessee's  use  of 
the  revised  PGA  demand  cost  allocation 
ratio  for  computing  the  rates  for 
jurisdictional  sales  customers  which  the 
Commission  approved  in  its  February 
24,  1993  order  in  Docket  Nos.  TQ92-5- 
1,  et  al.;  (3)  projected  units  of  service 
under  Rate  Schedules  G,  SG.  FT  and  IT; 
and  (4)  a  revised  study  showing  the 
impact,  on  an  individual  customer 
basis,  of  Alabama-Tennessee's  proposed 
d^,ange  to  a  straight  fixed  variable  rate 
design  from  the  modified  fixed  variable 
method  underlying  its  current  rate 
design.  Alabama-Tennessee  states  that 
no  mitigation  is  required  as  shown  by 
this  study. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  14, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Uit  D.  CmImU, 

Secretary. 

|FR  Doc.  93-«S08  Filed  4-12-93:  B:4S  am] 

MLLMO  CODE  (nT-VI-H 


[Docket  No.  RP93-3-003] 

Arkla  Energy  Resources  Co.;  Rling 

April  7. 1993. 

Take  notice  that  on  March  31, 1993. 
Arkla  Energy  Resources  Company 
("AER")  moved  into  effect,  pursuant  to 
§  154.67  of  the  Commission's 
regulations,  the  tariff  sheets  listed  below 
to  AER's  Second  Revised  Volume  No.  1 
and  First  Revised  Volume  No.  1-A.  AER 
requests  that  the  Commission  accept  the 
primary  tariff  sheets  for  filing  and 
permit  them  to  become  effective  April  1, 
1993. 

Second  Bevised  Volume  No.  1 

Third  Sub  Sixteenth  Revised  Sheet  No.  11 

Second  Sub  Sixteenth  Revised  Sheet  No. 
16 

Third  Revised  Sheet  No.  17 

Second  Revised  Sheet  No.  18 

Second  Revised  Sheet  No.  23 
First  Revised  Volume  No.  1-A 

Substitute  Sixth  Revised  Sheet  No.  5 

Third  Revised  Sheet  No.  6 

Second  Revised  Sheet  No.  14 

Second  Revised  Sheet  No.  15 

Second  Revised  Sheet  No.  16 

Second  Revised  Sheet  No.  17 

Substitute  First  Revised  Sheet  No.  18 

Substitute  First  Revised  Sheet  No.  19 

Third  Revised  Sheet  No.  21 

Second  Revised  Sheet  No.  22 

Second  Revised  Sheet  No.  23 

Second  Revised  Sheet  No.  31 

First  Revised  Sheet  No.  31 A 

Third  Revised  Sheet  No.  33 

Third  Revised  Sheet  No.  34 

First  Revised  Sheet  No.  34A 

AER  states  that  the  tariff  sheets  are 
filed  pursuant  to  the  Commission's 
October  29,  1992  order  in  Docket  No. 
RP9 3-3-000. 

AER  states  that  a  copy  of  its  motion 
rate  tariff  sheets  have  been  served  on  all 
jurisdictional  customers  and  interested 
state  commissions,  and  on  all  parties  on 
the  Commission's  official  service  list  in 
Docket  No.  RP93-3-O00. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  14. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
spprophate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

LoiaaCufaaU. 

Secretary. 

IFR  Doa  93-8519  Filed  4-12-93;  8:45  am] 

HLLMQ  cooe  tnr-m-m 

[Dockat  No.  RP88-44-040] 

El  Paso  Natural  Gas  Co.;  RUng 

April  7, 1993. 

Take  notice  that  on  March  24, 1993. 
El  Paso  Natural  Gas  Company  {El  Paso) 
filed  with  the  Commission  supporting 
information  for  its  true-up  of  the 
Weighted  Average  Cost  of  Gas  (WACOG) 
applicable  to  service  under  Rate 
Schedules  ABD-1  and  P.^-1  for  the 
1992  calendar  year. 

El  Paso  states  that  the  filing  is 
pursuant  to  the  August  14. 1991  order 
on  rehearing  of  EI  Paso's  Global 
Settlement. 

El  Paso  states  that  copies  of  the  filing 
is  being  provided  to  those  parties 
purchasing  gas  and  impacted  bv  the 
WACOG  true-up. 

Any  person  desiring  to  protest  said 
filing  should  file  e  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  14.  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cuhell. 
Secretary. 

IFR  Doc  93-8517  Filed  4-12-93;  8:45  am) 
BILUNQ  COOE  tlTT-tn-m 

[Docket  No.  RP93-62-0C3] 
Equitrans,  inc.;  Contptiance  Filing 

April  7. 1993. 

Take  notice  that  on  April  2,  1993. 
Eq'jitrans,  Inc.  ("Equitrans")  tendered 
for  filing  revised  tariff  sheets  in 
compliance  with  the  Commission's 
March  18. 1993  Letter  Order. 

Equitrans  states  that  the  purpose  of 
this  filing  is  (1)  to  correct  the  rate  sheet 
reference  which  appears  in  Equitrans' 
115SS.  60SS.  30SS.  lOSS.  and  INSS 
Rate  Schedules  to  properly  reflect  the 
tariff  page  on  which  the  rates  appear;  (2) 
to  reflect  the  cancellation  of  Rate 
Schedule  SS-1  effective  July  1. 1993.  as 


approved  by  the  Commission:  and  (3)  to 
provide  hard  copies  of  sheets  which 
were  inadvertently  omitted  in  Equitrans' 
February  16,  1993  filing. 

Equitrans  states  that  copies  of  this 
filing  were  served  on  all  of  Equitrans' 
customers,  interested  state  commission, 
and  parties  to  this  proceeding,  and  are 
available  for  inspection  in  Equitrans' 
Pittsburgh  office  during  normal  business 
hours. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  14.  1993.  Protest 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  at  the 
Commission  and  are  available  for  public 
inspection. 
Leia  D.  Cashell. 
Secretary. 
IFR  Doc.  93-8518  Filed  4-12-93;  8:45  am) 

BILUNQ  CODE  171 7-01 -« 


[Docket  Nov.  TA93-1 -34-001  and  TQ93-4- 

34-000] 

Florida  Gas  Transmission  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  7, 1993. 

Take  notice  that  on  April  1. 1993 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  the  following  tariff  sheet 
to  be  effective  May  1.  1993: 

Substitute  Thirty-Eighth  Revised  Sheet  No.  8 

FGT  states  that  pursuant  to  the 
Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations.  18  CFR  154.305.  FGT  has 
submitted  the  above-referenced  tariff 
sheet  to  reflect  a  revision  to  tl.c  current 
adjustment  contained  in  FGT  s  Annual 
PGA  in  Docket  No.  TA93-1-34-000 
filed  on  March  1. 1993. 

Tl.B  c-urrent  adjustment,  contained 
herein,  reflects  FGTs  revised  projected 
cost  of  gas  for  the  period  May  1. 1993- 
July  31, 1993.  As  shov^  on  Schedule 
Ql.  FGT  projects  an  average  cost  of 
purchased  gas  of  $2.7286/MMBtu 
saturated,  as  compared  to  the  $2.6469/ 
MMBtu  saturated  reflected  in  the  March 
1, 1993  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
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North  Capitol  Street,  NE.,  Washington, 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  14, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-«506  Filed  4-12-93;  8:45  am) 
MLUNG  CO0€  t717-01-M 

[Docket  No.  RP92-1 02-004] 

Kentucky  West  Virginia  Gas  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  7. 1993. 

Take  notice  that  on  March  10. 1993, 
Kentucky  West  Virginia  Gas  Company 
(Kentucky  West)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  the  following 
revised  tariff  sheets  with  a  proposed 
effective  date  of  January  1. 1993: 

Second  Revised  Sheet  No.  4 

Third  Revised  Sheet  No.  5 

Second  Revised  Sheet  No.  9 

Second  Revised  Sheet  No.  11 

Third  Revised  Sheet  No.  12 

Second  Revised  Sheet  No.  14 

Third  Revised  Sheet  No.  15 

First  Revised  Sheet  No.  17 

First  Revised  Sheet  No.  19 

1st  Rev.  Forty-Fourth  Rev.  Sheet  No.  41 

Substitute  Forty-Sixth  Rev.  Sheet  No.  41 

Fifth  Revised  Sheet  .No.  42 

Fifth  Revised  Sheet  No.  43 

Kentucky  West  states  that  the  sheets 
are  filed  in  accordance  with  the 
Commission's  March  4. 1993  order 
approving  a  settlement  Kentucky  West's 
rate  case  in  Docket  No.  RP92-1 02-003. 
Kentucky  West  states  that  the  Minimum 
Rate  Commodity  Charges  on  Lines  4  and 
7  on  Fifth  Revised  Sheet  No.  42  have 
been  corrected  because  the  sheets  that 
were  filed  with  the  settlement 
agreement  on  December  23. 1992 
contained  typing  errors. 

Kentucky  west  states  that  copies  of 
the  filing  has  been  served  upon  each  of 
Kentucky  West's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 


Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  14, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loifl  D.  Caahell. 
Secretary. 
IFR  Doc.  93-8507  Filed  4-12-93;  8:45  am) 

BILUNa  COOC  «717-01-M 


[Docliet  No.  CP93-273-000] 
KN  Energy,  inc.,  Application 

April  7, 1993. 

Take  notice  that  on  March  26. 1993. 
KN  Energy,  Inc.  (KN),  P.O.  Box  281304, 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP93-273-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  an  exchange 
service  with  Panhandle  Eastern  Pipe 
Line  Company  (Panhandle)  pursuant  to 
an  agreement  with  Panhandle  which  is 
on  file  with  the  Commission  as  Rate 
Schedule  X-12  of  KN's  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  2,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

KN  states  that  pursuant  to  a  gas 
exchange  agreement  with  Panhandle 
dated  August  27, 1985,  KN  and 
Panhandle  exchange  gas  within  the 
Guymon-Hugoton  Field  in  Oklahoma. 
KN  states  that  by  letter  dated  January 
11, 1993,  Panhandle  requested  the 
termination  of  the  above-referenced 
agreement.  KN  further  states  that  it  has 
agreed  to  the  termination  of  the 
agreement,  effective  March  1. 1993. 

Any  person  desiring  to  be  heard  or  to' 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
28,  1993,  file  with  the  Federal  Energy 
Regulatory  Commis.sion,  Washington, 
E)C  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  KN  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-8516  Filed  4-12-93;  8:45  am) 

BILUNQ  COOC  ITIT-OI-M 


[Docket  No.  SA93-1-000] 

MidCon  Texas  Pipeline  Corp.;  Petition 
for  Adjustment 

April  7,  1993. 

On  March  25,  1993,  MidCon  Texas 
Pipeline  Corp.  ("MidCon  Texas," 
formerly  known  as  United  Texas 
Transmission  Company)  filed  with  the 
Federal  Energy  Regulatory  Commission 
a  petition  for  an  adjustment  pursuant  to 
section  502  of  the  NGPA.  MidCon  Texas 
seeks  permission  to  charge  rates  not  to 
exceed  its  existing  intrastate  firm  and 
interruptible  storage  tariff  rates  for 
storage  services  to  be  provided  under 
NGPA  section  311(a)(2). 

The  procedures  apphcable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  subpart  K  of  the 
Commission's  Rules  of  Practice  and 
Procedure. 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  must  file  a 
motion  to  intervene  in  accordance  with 
the  provisions  of  such  subpart  K.  All 
motions  to  intervene  must  be  filed 
within  15  days  of  the  publication  of  this 
notice  in  the  Federal  Register. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-8520  Piled  4-12-93;  8:45  am) 
•iLUNO  COOC  (rir-oi-M 


Federal  Register  /  Vol.  58,  No.  69  /  Tuesday.  April  13.  1993  /  Notices 


19247 


[Docket  No.  TA93-1-2S-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  7.  1993. 

Take  notice  that  on  April  1, 1993 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Eighty-Sixth  Revised  Sheet  No.  4,  and 
Forty-Fifth  Revised  Sheet  No.  4.1  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  to  be  effective  June  1, 
1993. 

MRT  states  that  the  instant  filing 
reflects  MRT's  annual  purchased  gas 
cost  adjustment  (PGA),  submitted 
pursuant  to  §  154.305  of  the 
Commission's  Regulations  and 
Paragraph  17  of  MRT's  FERC  Gas  Tariff. 
When  compared  with  rates  reflected  in 
MRT's  last  out-of-cycle  PGA  (filed 
March  30, 1993  to  be  effective  April  1, 
1993  at  Docket  No.  TQ93-9-25-000). 
the  fiUng  reflects  the  following  rate 
changes:  The  commodity  component  of 
Rate  Schedule  CD-I  and  the  Rate 
Schedule  SGS-1  single  part  rate  have 
been  decreased  2.62  cents  per  MMBtu; 
the  demand  charge  component  of  Rate 
Schedule  CD-I  has  been  decreased  .1 
cents  per  MMBtu;  the  Rate  Schedule 
CD-I  surcharge  adjustments  reflect  a 
demand  surcharge  increase  of  52.5  cents 
per  MMBtu  and  a  commodity  surcharge 
increase  of  12.29  cents  per  MMBtu;  and 
the  Rate  Schedule  SGS-1  surcharge 
adjustment  reflects  an  increase  of  17.37 
cents  per  MMBtu. 

MRT  states  that  a  copy  of  the  filing  is 
being  mailed  to  each  of  MRT's 
jurisdictional  sales  customers  and  the 
State  Commission  of  Arkansas. 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  22, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Uis  D.  CaaheU. 
Secretary. 

IFR  Doc.  93-8509  Filed  4-12-93;  8:45  am] 
MujNO  COM  tnr-et-n 


[Docket  Na  TM93-«-25-000] 

Mississippi  River  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

April  7. 1993. 

Take  notice  that  on  April  1. 1993 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1-A: 


Tariff  Sheet 


Proposed  Effective 
Date 


Tweiftti  Revised  Sheet       June  1.  1993 

No.  2. 
Twelfth  Revised  Sheet       June  1.  1993 

No.  3. 
Seventh  Revised  Sheet     June  1.  1993 

No.  4. 

MRT  states  that  the  instant  filing 
reflects  its  annual  reconciliation 
adjustment  of  actual  on-system  fuel  and 
loss  percentages  compared  to  those 
charged  to  transportation  customers  in 
accordance  with  Section  4.5  of  MRT's 
Rate  Schedules  FTS  and  ITS.  MRT 
states  that  the  instant  filing  also  reflects 
the  removal  of  the  Demand 
Transportation  Cost  Recovery 
Mechanism  (TCRM)  Surcharge 
Adjustment  applicable  to  transportation 
customers  pursuant  to  Article  V  of  the 
Stipulation  and  Agreement  (S&A) 
approved  by  the  Commission  on  August 
7, 1991  in  Docket  Nos.  RP89-248,  et  al. 

MRT  states  that  a  copy  of  this  filing 
has  been  served  on  all  of  its 
transportation  customers  and  to  the 
State  Commissions  of  Arkansas,  Illinois 
and  Missouri. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211.  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  14, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CsahaU. 
Secretary. 

IFR  Doc  93-8510  Piled  4-12-93;  8:45  ami 
■lUMO  coos  •nr-ei-n 


[Docket  No.  CP93-2S5-000] 

Northern  Natural  Gas  Co.;  Request 
Under  Blanket  Authorliation 

April  7. 1993. 

Take  notice  that  on  April  1. 1993, 
Northern  Natural  Gas  Company 
(Northern),  1400  Smith  Street,  Houston. 
Texas  77002  filed  in  Docket  No.  CP93- 
285-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
install  and  operate  a  new  delivery  point 
to  accommodate  natural  gas  deliveries 
to  Minnegasco,  a  Division  of  Arkla,  Inc 
(Minnegasco)  pursuant  to  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
401-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  for  public 
in.spection. 

Northern  states  that  it  requests 
authority  to  install  a  delivery  point  to 
accommodate  natural  gas  deliveries 
under  Northern's  currently  effective  rate 
schedule(s).  According  to  Northern, 
Minnegasco  has  requested  service 
because  of  expansion  into  residential 
markets  not  previously  served  by 
Minnegasco.  Natural  states  that  the 
estimated  volumes  proposed  to  be 
delivered  to  Minnegasco  at  the  Nicollet 
#1  town  border  station  is  expected  to 
result  in  an  increase  in  Northern's  p>eak 
day  deliveries  of  650  Mcf/day  and 
64,000  Mcf  on  an  annual  basis.  Northern 
estimates  the  cost  to  install  the  delivery 
point  to  be  $35,000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  §  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefor,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
date  after  the  time  allowed  for  filing  a 
protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act. 
Lois  D.  Cuhell, 
Secretary. 
IFR  Doc  93-8513  Filed  4-12-93;  8:45  am) 
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(Docket  No.  CP80-t340-001] 

Sabine  Pipe  Une  Co.;  Petition  to 
Amend 

April  7, 1993. 

Take  notice  that  on  Mardi  31. 1993, 
Sabine  Pipe  Line  Company  (Sabine), 
P.O.  Box  4 TBI,  Houston,  Texas  77210- 
4781  filed  in  Docket  No.  CP89-1340- 
001  a  petition  to  aniend  an  order  issued 
on  March  21.  1990,  in  Docket  NJo.  CP89- 
1340-000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  authorization  to 
purdiase  two  leased  compressors  on  its 
mainline  located  in  Calcasieu  Parish. 
Louisiana,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Sabine  states  that  the  Commission's 
order  issued  on  March  21, 1990.  in 
Docket  No.  CP89-1 340-000  authorized, 
among  other  things,  Sabine  to  lease, 
install  and  operate  two  compressors,  or 
equivalent,  totaling  2,464  horsepower  at 
the  Lake  Charles  Valve  Station  in 
Calcaseiu  Parish.  Lotiisiana.  in  order  to 
flow  gas  in  either  a  westerly  or  easterly 
direction  in  its  mainline  system, 
depending  upon  prevailing  marketing 
and  operatiitg  conditions.  Sabine 
proposes  to  purchase  the  two 
compressors  it  is  currently  authorized  to 
lease  ai>d  operate  due  to  the  cost  savings 
that  would  resuh  over  the  projected 
twenty  year  useful  life  of  the 
compressors.  Sabine  estimates  the 
present  vahie  of  the  projected  savings 
that  would  result  ht>m  purchasing  the 
compressors  is  $112,012  for  the  first  five 
years.  The  estimated  cost  of  the 
compressors  is  $756,593,  which  would 
be  financed  with  internally  generated 
funds  and/or  short-term  borrawiDg. 

Any  person  desiring  to  be  beard  or  to 
xaaka  any  protest  with  reference  to  said 
p)etition  to  amend  should  on  or  before 
April  28,  1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing 
therein  must  file  a  motion  to  intervene 


in  accordance  with  the  Commission's 

Rules. 

fnkP  firtnll. 

Secretary. 

[FR  Doc.  93-8515  Filed  4-12-93;  8;45  amj 

BtUJNa  CODE  trT7-«Mi 


Dociwi  No.  RP89-1 14-008] 

Trunkllne  Gas  Co.;  Compliance  Rate 
Rling 

April  7,  1993. 

Take  notice  that  on  April  1, 1993, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1: 

Effective  May  1.  1989 

Third  Sub  Eleventh  Rev  Sheet  No.  3-A.t 
Effective  October  J.  1989 

2nd  Sub  Twelfth  Revised  Sheet  No.  3-A.l 

Trunkline  states  that  this  filing  is  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Order  dated  March  2,  1993  in  the  above- 
referenced  proceeding,  which  required 
Trunkline  to  revise  the  Injection/ 
Withdrawal  charge  associated  urith  the 
Stand  Alone  Storage  Service  provided 
under  Rate  Schedule  SAS  of  Trunkline 's 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
by  removing  any  fixed  costs,  to  the 
extent  any  were  included,  from  the 
InjectionAVithdrawal  charge. 

Trunkline  states  that  it  has  served  a 
copy  of  the  filing  on  its  jurisdictional 
customers,  interested  state  commissions 
and  parties  to  the  proceeding  in  the 
above-referenced  docket  number. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatoty  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  14. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell. 
Secretary. 
|FR  Doc.  93-8514  Filed  4-12-93;  8:45  ami 

BU.UNG  C00£  tZIT-OI-M 


Office  of  Arms  Control  and 
Nonproilferatlon  Policy 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EUilATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
follovinng  rotransfer:  RTD/SD{EU)-66. 
for  the  transfer  from  the  Federal 
Republic  of  Germany  to  Switzerland  of 
25,000  kilograms  of  uranium,  enriched 
to  approxinMtely  3.2  percent  in  the 
isotope  uranium-235  for  use  as  fiiel  in 
the  Beznau  1  and  2  power  reactors. 

In  accordance  witii  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  aiul 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  DC.  on  April  7, 
1993. 
Edward  T.  F«i, 

Acting  Director,  Office  of  Nonproliftratioa 
PoHcy. 

IFR  Doc  93-8597  Filed  4-12-93;  8:45  ma\ 

ULUMS  COOC  ME4-01-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  93-3(M4G] 

Enron  Gas  Mailcetlng  Canada,  inc.; 
Order  Granting  Blanket  Auttiorization 
To  Import  and  Export  Natural  Gas 
From  arMi  to  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Enron  Gas  Marketing  Canada  Inc. 
blanket  authorization  to  import  up  to 
900  Bcf  of  natural  gas  and  export  up  to 
900  Bcf  of  natural  gas  from  and  to 
Canada  over  a  two-year  term  be^noing 
on  the  date  of  the  first  impart  or  export 
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A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  April  5, 1993. 
Clifford  Tomaszewski, 

Director.  Office  of  Natural  Gas.  Office  of  Fuels 

Programs.  Fossil  Energy. 

IFR  Doc.  93-«599  Filed  4-12-93;  8:45  am] 

MUJNO  CODE  MS0-01-M 

[Ooclwt  No.  FE  C4E  92-07— C«tmc«t»on 
Notic«~117] 

Notice  Of  HIIng  Certification  of 
Compliance;  Coal  Capability  of  New 
Electric  Powerplant  and  Industrial  Fuel 
Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 

ACTION:  Notice  of  filing. 

SUMMARY:  Camden  Cogen  L.P.  has 
submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  the  self- 
certification  filing  is  available  for  public 
inspection  upon  request  in  the  Office  of 
Fuels  Programs,  Fossil  Energy,  room 
3F-056.  FE-52.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION: 
OwTjer  Camden  Cogen.  L.P. 
Operator:  Camden  Cogen.  LP. 
Location:  Camden,  New  Jersey 
Plant  Configuration:  Topping-cycle 

cogeneration 
Capacity:  183.5  megawatts 
Fuel:  Natural  gas 

Purchasing  Utilities:  Public  Service 
Electric  &  Gas  Co.  and  Jersey  Central 
Power  &  Light  Co. 
Expected  In-Service  Date:  Early  1997 

Title  n  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978  (FUA). 
as  amended  (42  U.S.C.  8301  et  seq.]. 
provides  that  no  new  baseload  electric 
powerplant  may  be  constructed  or 
operated  without  the  capability  to  use 
coal  or  another  alternate  fuel  as  a 
primary  energy  source.  In  order  to  meet 
the  requirement  of  coal  capability,  the 
owner  or  operator  of  such  facilities 
proposing  to  use  natural  gas  or 
petroleum  as  its  primary  energy  source 
shall  certify,  pursuant  to  FUA  section 


201(d).  to  the  Secretary  of  Energy  prior 
to  construction,  or  prior  to  operation  as 
a  base  load  powerplant,  that  such 
powerplant  has  the  capability  to  use 
coal  or  another  alternate  fuel.  Such 
certification  establishes  compUance 
with  section  201(a)  on  the  day  it  is  filed 
with  the  Secretary.  The  Secretary  is 
required  to  publish  a  notice  in  the 
Federal  Register  that  a  certification  has 
been  filed.  The  following  owner/ 
operator  of  a  proposed  new  baseload 
powerplant  has  filed  a  self-certification 
in  accordance  with  section  201(d). 

Issued  in  Washington.  DC.  on  April  5. 
1993. 

Anthony  |.  Como. 

Director,  Office  of  Coal  &  Electricity,  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  93-8596  Filed  4-12-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


(FRL-4613-21 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  13,  1993. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR,  CONTACT:  Ms.  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Equipment  Leaks 
of  Volatile  Organic  Compounds  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry  (Subpart  W)- 
Reporting  and  Recordkeeping 
Requirements  (EPA  ICR  No.  0662.04; 
OMB  No.  2060-0012).  This  is  a  request 
for  renewal  of  a  currently  approved 
information  collection. 

Abstmct:  Owners  or  operators  of  new 
plants  in  the  synthetic  organic  chemical 
manufacturing  industry  that  include 
specific  pieces  of  equipment  that  may 


emit  volatile  organic  compounds  (VOC) 
must  provide  EPA,  or  the  delegated 
State  regulatory  authority,  with  one- 
time notifications  and  reports,  and  must 
keep  records,  as  required  of  all  facilities 
subject  to  the  general  NSPS 
requirements.  In  addition,  owners  or 
operators  of  sources  subject  to  these 
standards  must  submit  semiannual 
reports  with  the  information  specified 
in  40  CFR  60.487.  The  information  in 
the  semiannual  reports  demonstrates 
that  the  source  is  conducting  the 
required  monitoring  and  is  repairing 
any  detected  leaks  in  a  timely  manner. 
The  notifications  and  reports  enable 
EPA  or  the  delegated  State  regulatory 
authority  to  determine  that  best 
demonstrated  technology  is  installed 
and  properly  operated  and  maintained 
and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  9 
hours  per  response  for  reporting,  and  80 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Manufacturers  of 
synthetic  organic  chemicals. 

Estimated  Number  of  Respondents: 
1,909. 

Estimated  Number  of  Responses  Per 
Respondent  1.6. 

Estimated  Total  Annual  Burden  on 
Respondents:  179.104  hours. 

Frequency  of  Collection:  One-time 
notifications  and  reports  for  new 
facilities,  and  semiannual  reports. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  Information  Policy 
Branch  (PM-223Y).  401  M  Street. 
SW..  Washington,  DC  20460. 

and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  April  7. 1993. 
Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(PR  Doc.  93-8576  Filed  4-12-93;  8:45  am) 
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(5W-FRt-4S1»-51 

Hazardous  Waste  Management 
System;  Identification  and  Usting  of 
Hazardoua  Waste;  Notice  of 
Avallat}ility 

AGENCY:  Enviranmentai  Protection 

Agency. 

ACTION:  >k»tic8  of  availability  of 

giii dance  document. 

SUMMARY:  EPA  has  published  a  second 
edition  update  to  the  guidance 
document  entitled  Petitions  to  Delist 
Hazardous  Wastes — ^A  Guidance 
Manual.  This  document  is  now 
available  through  National  Technical 
Information  Service  (NTIS)  at  a  cost  of 
$27.00  per  hard  copy  or  $12.50  per 
microfiche  copy.  The  NTIS  document 
identification  numtwr  (for  the  purpose 
of  ordering)  is  PB93-169  365.  This 
manual  describes  the  information  and 
data  that  should  be  included  in  a 
delisting  petition  submitted  under  40 
CFR  260.20  and  260.22  of  the  RCRA 
regulations. 

DATES:  Hie  guidance  manual  is 
available  for  viewing  at  the  U.3. 
Environmental  Protection  Agency  and 
may  be  ordered  through  National 
Technical  Information  Service  (NTIS)  as 
of  April  13. 1993. 
ADDRESSES:  The  guidance  manual 
identified  above  is  available  for  pubhc 
viewing  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  Federal 
hohdays.  in  the  docket  office  for  the 
Office  of  Solid  Waste.  U.S. 
Environmental  Protection  Agency.  401 
M  Street  SW..  room  M2427. 
Washington.  DC  20460.  Call  (202)  260- 
9327  for  appointments.  The  reference 
number  for  this  docket  is  F-91-PDHN- 
FFFFF.  This  manual  may  be  purchased 
from  National  Technical  Information 
Service  (rJTIS).  5285  Port  Royal  Road. 
Springfield,  Virginia  22151.  The  NTIS 
Sales  Office  may  be  contacted  directly  at 
(703) 487-4650. 

FOR  FURTHER  INFORMATKM  CONTACT: 
RCRA  Hotline,  toll  free  at  (800)  424- 
9346  or  at  (703)  920-9810.  For  technical 
information  contact  Mr.  Chichang  Chen, 
Office  of  Solid  Waste  {OS-333).  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Washington.  DC  20460. 
(202) 260-7392. 

SUPHLEMENTARV  (NfORMATION:  The 
petition  mechanism  described  in  40 
CFR  260.20  and  260.22  allows 
individuals  to  demonstrate  that  a 
specific  waste  fitun  a  particular 
generating  facility  should  not  be 
regulated  as  a  hazardous  waste  under  40 
CFR  part  261,  subpart  D.  To  have  the 
waste  excluded,  petitioners  must  show 
that  a  waste  generated  at  their  facility 


does  not  meet  the  criteria  for  whidi  it 
was  listed,  does  not  exhibit  any  of  the 
hazardous  waste  characteristics,  and 
does  not  exhibit  any  other  factors 
(including  additional  constituents)  that 
could  cause  the  waste  to  be  a  hazardous 
waste.  The  first  edition  of  this  guidance 
manual  was  announced  as  availaMe  on 
May  28, 1985  (see  50  FR  21607).  This 
second  edition  update  to  the  manual 
presented  today  reflects  recent  changes 
in  relevant  RCRA  regulations,  Agency 
policies  and  delisting  criteria.  For 
example,  since  the  publication  of  the 
first  eKJition  of  the  manual,  40  CFR 
260.22  has  been  modified  to  clarify  the 
Agency's  consideration  of  additional 
factors  other  than  those  for  which 
wastes  were  listed;  the  Agency  has 
proposed  amendments  to  40  CFR  260.22 
to  clarify  the  Agency's  authority  to 
reqmre  ground-w^ater  monitoring  data 
from  petitioners  (see  54  FR  41930, 
October  12, 1989);  and  the  Agency  has 
promulgated  the  Toxicity  Characteristic 
rule  which  replaces  the  Extraction 
Procedure  (EP)  toxicity  test  in  40  CFR 
261.24  with  the  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  for  use  in 
the  identification  of  hazardous  waste. 
The  manual  provides  guidance  on 
hazardous  waste  delisting  and  presents 
a  step-by-step  approach  to  compiling  a 
complete  delisting  petition.  It  describes 
general  and  specific  information  needs 
for  delisting  petitions,  sudi  as 
administrative  information,  process  and 
waste  management  descriptions,  lists  of 
process  materials  and  hazardous 
constituents  of  concern,  waste  .sampling 
strategy  and  analytical  results,  ground- 
water monitoring  data,  and  test  methods 
and  quality  control  information.  The 
Agency  believes  that  delisting  remains  a 
viable  means  of  excluding  a  specific 
waste  from  RCRA  Subtitle  C  control,  if 
the  generator  or  facility  can  show  that 
the  waste  is  not  hazardous.  The  purpose 
of  this  manual  is  to  assist  petitioners  in 
understanding  the  current  delisting 
processes,  and  to  help  them  in 
submitting  a  complete  petition. 

Currently,  the  Agency  is  reexamining 
both  exit  and  entr>'  to  the  hazardous 
waste  management  system.  Over  the 
next  several  years,  the  exit  bom  and 
entry  to  this  system  may  change. 
Petitioners  are  encouraged  to  keep 
current  on  this  potential  regulatory 
activity. 

Dated:  March  22. 1993. 
Sylvia  K.  Lowancc, 
Director.  Office  of  Solid  Waste. 
[FR  Doc  93-8574  Filed  4-12-93.  8:45  am) 
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[OPP-10012e;  ffiL-4560-6J 

Science  Applications  International 
Corp.;  Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Science 
Applications  International  Corp.  (SAIC) 
has  been  awarded  a  contract  to  perform 
work  for  the  EPA  Office  of  Compliance 
Monitoring,  and  will  be  provided  access 
to  certain  information  submitted  to  EPA 
under  FIFRA  and  the  FFDCA.  Some  of 
this  information  may  have  been  claimed 
to  be  confidential  business  information 
(CBI)  by  submitters.  This  iuforraation 
will  be  transferred  to  SAIC  consistent 
with  the  requirements  of  40  CFR 
2.307(h)(3)  and  2.3080i)(2).  This  transfer 
will  enable  SAIC  to  fulfill  the 
obligations  of  the  contract  and  serves  to 
noti^  affected  persons. 
DATES:  SAIC  will  be  given  access  to  this 
information  no  sooner  than  April  19, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  212.  Crystal  Mall  2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-7460. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  6B-C8-0066,  work 
assignment  C-4-84.  SAIC  will  provide 
assistance  to  the  Office  of  Compliance 
Monitoring  relating  to  enforcement  of 
FIFRA  section  7.  SAIC  will  assist  in  the 
auditing  of  Section  Seven  Tracking 
System  (SSTS)  which  will  cover  the  full 
range  of  chemicals  used  in  pesticides 
produced  and/or  sold  in  the  United 
States. 

The  Office  of  Compliance  Monitoring 
has  determined  that  access  by  SAIC  to 
information  on  all  pesticide  products  is 
necessary  for  the  performance  of  this 
contract.  Some  of  this  information  may 
be  entitled  to  confidential  treatment. 
The  information  has  been  submitted  to 
EPA  under  sections  3,  4,  6,  and  7  of 
FIFRA  and  under  sections  408  and  409 
of  the  FFDCA. 

In  accordance  with  the  requirements 
of  40  CPU  2.307(h)(2).  the  contract  with 
SAIC  prohibits  use  of  the  information 


for  any  purpose  not  specified  in  the 
contract;  prohibits  disclosure  of  Ae 
information  in  any  form  to  a  third  party 
without  prior  written  approval  from  the 
Agency;  and  requires  that  each  official 
and  employee  oiFthe  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  SAIC  is  required  to  submit  for 
EPA  appcoval  a  security  plan  under 
which  any  CBI  will  be  secured  and 
protected  against  unauthorized  relaasa 
or  compromise.  No  information  will  b» 
provided  to  this  contractor  until  the 
above  requirements  have  been  fully 
satisfied.  Records  of  information 
provided  to  this  contractor  will  b« 
maintained  by  the  Work  Assignment 
Manager  for  this  contract  in  the  EPA 
Office  of  Compliance  Monitoring.  All 
information  supplied  to  SAIC  by  EPA 
for  use  in  connection  with  this  contract 
will  be  returned  to  EPA  when  SAIC  has 
completed  its  woric. 
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Dated:  April  1.  1993. 
Daoiel  BamIo, 

Acting  Dirrctor,  Office  of  Pesticide  Pwgmms. 
[FR  Doc.  93-8719  Filed  4-12-93:  8:45  ami 
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[OPPTS~ai022;  FRL-4571-7] 

TSCA  Inventory;  Notice  of  Intent  to 
Remove  39  Reported  Chemical 
Substances  from  the  TSCA  Inventory 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice. 

SUMMARY:  In  reviewing  the  chemical 
substances  included  on  the  Toxic 
Substances  Control  Act  Chemical 
Substance  Inventory,  EPA  has 
concluded  that  certain  chemical 
substances  were  incorrectly  reported 
and  listed.  EPA  intends  to  remove  39 
chemical  substances  from  the  Inventory 
and  solicits  public  comment  on  the 
appropriateness  of  that  removal. 
DATES:  Comments  must  be  received  by 
EPA  on  or  before  May  28,  1993. 
ADDRESSES:  Three  copies  of  the  written 
comments  should  be  addressed  to: 
TSCA  Document  Receipts  <TS-790). 
Environmental  Protection  Agency, 
Office  of  Pollution  Prevention  and 
Toxics,  401  M  St.,  SW.,  Washington,  DC 
20460. 

Comments  should  bear  the  identifying 
notaUon  OPPTS-81022.  The 
administrative  record  supporting  this 
action  is  available  for  public  inspection 
in  the  rm.  E-G102,  at  the  above  address, 
from  8  a.m.  to  12  noon  and  from  1  p.m. 


to  4  p.m.,  Monday  through  Friday, 
excluding  holidays. 
FOR  FURTHER  IttFORMATION  COffTACT: 
SusaiiB.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agemqr„rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATIOM:  Section 
8(b)  of  the  Toxic  Substances  Control  Act 
(TSCA),  15  U.S.C.  2601  et  seq..  requires 
the  Administrator  of  EPA  to  identify, 
compile,  and  keep  current  a  list  of 
chemical  substances  which  are 
manufactured,  imported,  or  processed 
for  commercial  purposes  in  the  United 
States.  To  meet  this  requirement,  EPA 
promulgated  the  Inventory  Reporting 
RegulaUons  (40  CFR  part  710),  which 
appeared  in  the  Federal  Register  of 
December  23,  1977  (42  FR  64572).  These 
regulations  provided  the  basis  for  the 
initial  compilation  of  the  TSCA 
Chemical  Substance  Inventory,  which 
identifies  chemical  substances  in  U.S. 
commerce. 

The  Inventory  is  a  compilation  of 
chemical  substances  that  have  been 
manufactured,  imported,  or  processed 
in  the  U.S.  for  commercial  purposes 
since  January  1,  1975.  The  Inventory's 
primary  purpose  is  regulatory.  It  defines 
a  new  chemical  substance  for  purposes 
of  implementing  section  5(a)(1)(A)  of 
TSCA.  If  a  chemical  substance  is  not 
included  in  the  Inventory,  it  is 
considered  a  new  substance  (section 
3(9)  of  TSCA),  and  a  premanufacture 
notice  (PMN)  is  required  at  least  90  days 
before  the  manufacture  or  import  of 
such  a  substance  can  begin. 

For  the  Inventory  to  perform  its 
regulatory  functions,  it  must  be 
continuously  and  accurately  updated  as 
new  information  becomes  available. 
Updated  information  includes  identities 
of  chemical  substances  newly 
introduced  into  U.S.  commerce  and 
corrections  for  previously  reported 
information.  Recognizing  industry's 
need  for  making  corrections  to 
incorrectly  submitted  Inventory  reports. 
EPA  announced,  in  the  Federal  Register 
of  July  29, 1980  (45  FR  50544),  that  it 
would  accept  certain  types  of 
corrections  related  to  substances 
previously  reported  for  the  Inventory. 
The  types  of  corrections  specified  in  the 
July  29. 1980  Federal  Register  notice 
relate  to  chemical  identity. 

Since  the  publication  of  the  Inventory 
and  the  July  29,  1980  Federal  Register 
notice,  the  Agency  has  received 
numerous  requests  to  correct  certain 
previously  submitted  Inventory  reports. 
The  Agency  reviewed  these  correction 


requests  and  the  corresponding  reports 
originally  submitted  for  the  biveotory, 
and  concluded  that  a  number  of  tiba 
chemical  substances  currently  listed  on 
the  Inventory  were  erroneously 
reported.  Furthermore,  in  reviewing  the 
total  body  of  the  Inventory  submissions. 
the  Agency  discovered  tfiat  each  of  the 
incorrectly  listed  substances  was 
reported  only  by  a  submitter  who 
subsequently  requested  that  EPA  correct 
the  chemical  identity  originally 
reported,  or  who  subsequently  notified 
the  Agency  that  the  substance  in 
question  was  solely  manufactured  for  a 
non-TSCA  use. 

There  are  various  reasons  why 
chemical  substances  were  incorrectly 
reported  for  the  Inventory.  First,  the 
mistakes  could  have  been  lypogtaphicaJ 
or  transcriptional  and  were  not  known 
to  the  submitter  when  the  original 
report  was  submitted.  Second,  improved 
analytical  equipment  and  methods  may 
have  allowed  for  a  more  accurate 
description  of  a  previously  reported 
substance.  Third,  EPA  may  have 
identified  reporting  errors  and  requested 
corrections.  Regardless  of  the  source  of 
error,  the  result  is  the  same:  A  chemical 
substance  not  eligible  for  inclusioa  on 
the  Inventory  was  reported  and 
currently  is  included  on  the  Inventory. 
If  these  mistakes  are  not  corrected,  the 
integrity  of  the  Inventory  will  be 
impaired,  and  its  reliability  as  an 
accurate  compilation  of  commercial 
substances  for  TSCA  purposes  will 
diminish.  In  addition,  substances  which 
should  be  subject  to  premanufacture 
notification  (PMN)  review  before  they 
are  manufactured  or  imported  would 
not  be  reviewed. 

In  this  notice,  the  Agency  proposes  to 
remove  39  chemical  substances.  The 
Agency  has  found  that  these  chemical 
substances  were  incorrectly  reported 
and  listed.  The  substances  prooosed  for 
removal  from  the  TSCA  Inventory  are 
listed  by  Chemical  Abstracts  Service 
(CAS)  Registry  Number.  Each  of  the  39 
chemical  substances  is  further  identified 
by  its  corresponding  Chemical  Abstracts 
Prefierred  Name. 

Each  of  the  39  chemical  substances 
proposed  for  removal  was  reported  for 
the  Inventory.  Subsequently,  persons 
who  had  reported  the  chemical 
substances  in  question  informed  EPA  of 
errors  in  their  submissions.  In  the 
majority  of  the  cases  the  errors  were  due 
to  mistaken  chemical  identities.  The 
corrected  identities  for  these  chemical 
substances  have  been  added  to  the 
Agency's  Master  Inverrtory  File.  EPA 
has  checked  each  of  these  39  chemical 
substances,  as  originally  reported,  to 
determine  whether  any  other  person 
had  also  reported  the  same  chemical 
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substance  for  the  Inventory.  No  others 
were  found  and  no  additional 
information  was  available  for  the 
chemical  substances. 

In  accordance  with  EPA  policy  (OPPT 
Order  7730.7),  an  erroneously  or 
incorrectly  reported  chemical  substance 
should  be  removed  from  the  Inventory. 
Accordingly,  these  39  chemical 
substances  appear  to  be  eligible  for 
deletion  from  the  Inventory. 

Publication  of  this  notice  does  not 
mean  that  EPA  will  actually  and 
automatically  delete  from  the  Inventory 
any  of  the  39  chemical  substances  listed 
below.  Rather,  the  Agency  solicits 
public  comments  on  its  intent  to  remove 
from  the  TSCA  Inventory  the  listed 
substances.  EPA  is  specifically 
interested  in  knowing  whether  any  of 
the  chemical  substances  listed  below 
have  been  manufactured,  imported,  or 
processed  for  TSCA  commercial 
purposes  other  than  research  and 
development,  as  defined  in  the 
Inventory  Reporting  Regulations  (40 
CFR  710.2(p)),  by  anyone  during  the 
period  January  1,  1975  through  April  13, 
1993.  The  Agency  is  also  interested  to 
know  whether  any  person  can  show  that 
any  of  the  chemical  substances  could 
have  been  properly  reported  for  the 
Inventory.  EPA  also  solicits  comments 
from  anyone  who  believes  that  any  of 
the  chemical  substances  listed  below 
should  not  be  removed  from  the  TSCA 


Inventory  for  any  reason.  With  the 
publication  of  this  notice,  any  on-going 
manufacture,  import,  or  processing  of 
any  of  the  39  chemical  substances  listed 
below  which  was  begun  prior  to  the 
publication  date  of  this  notice  may 
continue  until  publication  of  the  Bnal 
notice  of  disposition.  All  such 
comments  must  be  received  by  EPA 
within  the  45-day  comment  period. 

EPA  will  review  all  comments 
received  and  will  make  a  determination 
regarding  the  eventual  status  of  each  of 
the  chemical  substances  listed  below. 
The  Agency  will  announce  its  decision 
in  a  Hnal  notice  of  disposition  in  the 
Federal  Register.  EPA  will  not  consider 
any  request  to  retain  any  of  the  listed 
chemical  substances  on  the  Inventory 
based  solely  on  manufacture,  import,  or 
processing  of  that  substance  which 
begins  after  April  13, 1993.  If  the 
Agency  determines  that  any  of  the  listed 
chemical  substances  should  not  be 
removed  from  the  Inventory, 
manufacturers,  importers,  or  processors 
of  these  chemical  substances  would  be 
invited  to  submit  Inventory  Reports  to 
establish  the  need  to  retain  the  chemical 
substances  on  the  Inventory.  The 
substance  would  then  remain  on  the 
Inventory.  On  the  other  hand,  if  the 
Agency  concludes  that  a  chemical 
substance  is  not  eligible  for  inclusion  on 
the  Inventory,  effective  with  the 
publication  of  the  Bnal  notice  of 


disposition;  the  chemical  substance  will 
be  considered  removed  from  the 
Inventory--the  presence  of  its  name  in 
any  previously  published  version  of  the 
Inventory  notwithstanding.  In  that 
event,  the  premanufacture  requirements 
of  section  5(a)  of  TSCA  would  apply  to 
any  manufacture  or  import  of  the 
chemical  substance  from  the  date  of 
removal. 

The  following  is  a  list  of  incorrectly 
reported  chemical  substances  proposed 
for  removal  from  the  TSCA  Inventory.  In 
response  to  industry  requests,  EPA  is 
also  providing  the  CAS  Registry 
Numbers  (CASRN's)  for  the  chemical 
substances  which  replace  the  39 
chemicals  proposed  for  delisting  from 
the  Inventory. 

Chemical  Substances  Proposed  for  Removal 
from  the  TSCA  Inventory 

NOTE:  The  first  column,  as  stated  above, 
is  a  listing  of  the  CASRN's  for  the  chemical 
substances  which  replace  the  39  incorrectly 
reported  substances.  The  substances 
correspmnding  to  these  CASRN's  have 
already  been  added  to  the  TSCA  Inventory. 
The  second  column  contains  CASRN'S  (in 
ascending  order)  of  the  39  incorrectly 
reported  chemicals  as  they  were  originally 
reported  for  the  Inventory.  The  third  column 
lists,  by  chemical  name,  each  of  the  39 
incorrectly  reported  substances.  The  second 
and  third  columns  represent  substances  that 
are  proposed  to  be  delisted  from  the  TSCA 
Inventory. 


CASRN's  of  Re- 
piacament  Chemi- 
cals 


CASRN's  ot  Incorrectly 
Reported  Sutistances 


IncorTBCtly  Reported  Sut>star>c8s  Proposed  toe  Delisting  from  the  Inventory 


27216-37-1 

529-33-9 

97676-35-2 

142782-22-7 

39464-87-4 

139944-80-2 

132752-15-9 

26638-05-1 

26875-67-2 

55818-57-0 

84753-04-« 

52204-20-3 

142135-23-7 

139944-81-3 

64864-07-9 

136856-91-2 

37295-3J-3 

129693-28-3 

97488-96-7 

143734-28-5 

139349-56-7 

62655-78-1 

129670-64-4 
141464-43-9 
142802-9»-1 

118249-63-1 


126-13-6 

530-91-6 

1397-83-7 

3641-14-3 

9012-72-0 

25852-29-3 

29434-25-1 

36409-57-1 

52985-3-8 

54647-34-« 

61792-39-0 

64683-43-8 

64796-59-0 

65036-93-3 

67947-19-7 

68037-89-8 

66063-69-6 

68153-24-2 

68187-62-6 
6823&-e6-8 
68310-22-5 

66441-81-6 

68511-01-3 
68513-54-2 
68552-72-7 

68554-59-6 


.alpha. -D-Glucopyraroside,    6-0-acetyt-l,3,4-ti1s-0-(2-mettiyt-l-oxopropyl)-.t>eta.-D-fructofuranosyl.   6-ac6tate   2,3,4- 

trl8(2-niethytprop«noate) 
2-Naphtt\al«nol.  1.2.3,4-telratiydn>- 
Atamol 

lH-1,2.4-Tr1azole-3-cart»xy1lc  add.  5-amlno-,  rnett^yt  ester 
0-Glucan 

2-PrDpery5k:  add,  2-ethy»iexy1  ester,  potymer  ¥»lth  2-metliy1-2-propenamlde  and  N-octy1-2-propenarr>lde 
Silar>6,  ethenyttrletticxy-,  rxxr>opo<ymer 
Butanedio<c  acid,  ((dodecyk>xy)suKonyl1-,  disodlunri  salt 

2-PrDpenoic  acid,  polymer  with  2.2'-{(l-rT)etriy4e!hylidene)t)ls(4,1-phenyleneoxymethy<«ne))bis(oxlrane| 
Oxirane,  2,2'H(1-fT>etrTy(ethylldeoe)b^4,i-phenyter>eo)fymethyierw))t>is-,  homopolymer,  2-propenoale 
Oxiraneoctanolc  add,  3-ocV-.  amrTK>olum  salt 

3H-lndollum.2-|2-(3.5-dlpftenyt-lH-pyra20H-yi)em«nyt)-1,3,3-tr1methyl-,  chloride 

Ber«enemethanamin4um,ar-ettienyl-N,N,N-tr1methyt-,  chiortde,  polyrnor  with  1,2-ethanediyl  l)is<2-methy*-2-propenoate) 
2-Propenotc  add,  2-ethyihexYl  ester,  polymer  with  N-octyt-2-propenamlde 
Phosphoric  add,  dimettiyi  ester,  compd  with  2-amlnoethanol  (1:1) 

SilsesQuloxanes,  3H(2-aminoethyl)  amlrwjpropyl,  rTK)rx>hydrochlorides,  polymers  wlttt  ethytenlmlr>e 
1 ,2-Propanedlol,  polytrw  with  5-amino-1,3,3-triinett»yicydohexanemettvarMimme,1,1'-methyl6nebts(4- 

tsocyanatocydohexane)  and  4,4'-(1-fn«thylethy<ld«ne)t)ls(phenol| 
Peanut  ori,  glycerol  trtoleate-erwiched,  sulfated,  sodium  salt,  reaction  products  with  dlethylene  glycol,  sapond.,  potas- 
sium salts 
Fats  and  Gtycertdic  oils,  fish.  t)isulflted 

Starch,  dlhydrogen  phosphate,  2-(dlethytamino}ethyl  ether,  hydroxide,  Inner  salt 
CeKulose.       acetate      txjtarwate,       polymer      with       (chiorome!hyl)oxiran«,4,4'-(1-(nethylethylidene)bis(pheno(l, 

triethoxyphenylsilana  and  3-(triethoxysilyO-1-propanamir>6 
Forrrwidehyde,  polymer  with  3-melhylpheinol,  reaction  products  with  6-diazo-5,6-dlhydro-5-oxo-1-naphthaleflesuifonyl 

chioride 
C.l.  Leuco  Sulphur  Green  36 

Castor  oU,  dehydrated,  polymer  with  glycerol,  rT>ethylstyrene.  pentaerythritot,  phthaHc  anhydride  and  soyt)ean  oil 
Fatty  acids,  ialH>l.  polymers  with  ethyierw  glycol,  lormaktehyde.glycerol.  linseed  on,  maleic  anhydride,  pentaerythritol. 

phenol,  phthaUc  anhydride,  rosin,  soybean  oil  and  tung  oU 
Siioxanes  and  Slilcories,  dl-Me,  pofynters  with  l,4-cyclohexar)edimethanbl,  glyceroi,  isophthaiic  acid  and  Me  Ph 

sllsesquioxanes 
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CASfWrs  of  R«- 

placamant  Chwnl- 

sals 


130328-1&-4 
137175-49-6 

135223-59-0 

I4310&-84-7 

141614-19-9 

137796-79-3 
137796-80-fl 
137175-50-9 

HA  I 

143009-09-0 
138314-12-2 

140204-23-5 

133911-73-6 


CASRN'8  of  Incorrectty 
Reported  Substances 


68607-72-7 
68609-62-1 

68834-17-3 

70776-86-2 

70963-84-5 

70984-00-8 
709S4-01-9 
72162-18-6 

72479-95-9 

84731-63-6 
85883-90-5 

96278-62-5 

96557-45-8 


(ncorracUy  Raported  Substancas  Prc^>o&ad  for  DeJtstlnQ  from  me  Inventory 


Sttoxanes  and  SIHoones,  d»-Me.  pofymem  wfth  ettiyfen*  glycot,  Me  Pti  silsesquloxanas  and  trtmelhykXpropan* 
Hexanediotc  acid,  pofymer  with  he)(ahydro-2H-azeptn-2-or>e  ana  1 .6-hexanediafnine.  mixed  with  acrylor>Hfli«-bota- 

diene  potymer.  forTnaldehyde-4-(l.l,3.3-t6ttamethy»)uty()phenol  polymer-vutcaniied 
2-Propenoic    add.     2-methy(-.     2-hydroxypropy1    ester,     potymer    with     5-teocyanato-l-(l8ocyanalomethyt)-l  3  3- 

tflmethylcyclohexane 
2-Butanone,      4-ffl1.2.3.4,4a.9,10.10a-octahydro-      1.4a-dir7>6thy1-7-<l-methytethy1)-l-phenanthrenyl)methy()(3-oxo-3- 

pheoytpropyl)amJnoh  |1H-<1.alpha.,4a.t)eta..l0a.alpha.)J- 
Fatty  acide,  saffiower-oK,  polynwa  wfm  leophttwlic  acid.  4,4-<i-m«itiy»e»hylld«r»e>bt8(cyclohe«a«o(l  trtmaMttic  anf^y- 

dode  and  tnmethytolpropar>e 
Pofyphosptwrlc  adds,  esters  with  C8-1 1-alc.  distn.  residues 
Poiyphosphortc  adds,  mined  esters  with  C8-1 1  ate.  dIstn.  residues  and  C12-18  ales. 
Formaldehyde,     polymer     with     4-<l.1,3.3-tetramethylbotyl)phenol,     vulcanizaiiori     productt     with     ethylef»-5- 

ethylideneO(cycio(2.2.1jriept-2-ene-prt)pene  poiym«r  and  poiypropytene 
Criromlum,  4-hydTOxy-3-i(2'hydroxy-3,5-dlnitrophenyl)a20)t>enzenesu«onate  4-hydtoxy-3-{(3-hydTD)(y-4- 

nltrophenyf)azo|-1-flaphthal6n^sui1ooat»      complaxee.      compds.       witfi      N^>uty»-1-bot*iamine      and      N- 

cycJohexytcyciohexanamine 
Dodecartedtoic  acid,  dUsotridecyl  aster 
2-Oxa-4,7-diaza-l-p<X)sphaoctan-6-ol,  l,l-dlhydroxy-4,7-bls((phosphonooxy)mefhyl]-.  dihydrooen  phosohaie  (aster) 

l-oxWe,  calcium  sodium  sait  (2:56)  -,-,,. 

Fatty  acids,  \M^\.  polymers  with  benzoic  acid,  bispheno!  A.  p-ten-butylph«r>ol,  formaidehyde,  pertaeryttirttol  and 

phthalK:  anhydride 

Carbonic  dichloftde,  poiymer  wtth  1.6-hexanedJol  and  5-lsocyanato-l-(isocyanalomethy*)-l.3.3-tnmethylcyclohaxane  2- 
hydro Kyethyl  acrylate-titocl^od 


Accordingly,  EPA  proposes  the 
dBlisting  of  the  39  chemical  substances 
hsted  above  ftnm  the  TSCA  Inventory. 

Dated:  April  6, 1993. 
Larry  E.  Longaoecker, 

Acting  Director.  Economics,  Exposure  and 
Technology  Division,  Office  of  Pollution 
Prevention  and  Toxics. 

[FR  Doc.  93-8568  Filed  4-12-93;  8:45  am) 
BiLUNo  cooe 


[OPPTS-«2052N;  F^L~«56^-S] 

TesUng  ConMnt  Agreement 
Development  for  Tiers  H  and  111 
Chemical  Substances;  Reopening  of 
Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  reopening  of  a  comment 

period. 

SUMMARY:  EPA  is  reopening  the 
comment  period  on  certain  testing 
program  proposals  submitted  in 
response  to  EPA's  "open  season"  notice, 
57  FR  31714  (July  17.  1992),  in  order  to 
allow  interested  parties  to  provide 
additional  information  on  and 
modiHcations  to  the  proposals.  The 
chemical  substances  affected  by  this 


Category 


Notice  are  those  designated  as  Tiers  II 
and  in  chemicals  in  EPA's  March  30. 
1993  Federal  Register  notice,  "Testing 
Consent  Agreement  Development  for 
Tier  I  Chemical  Subsiances;  Solicitation 
of  Interested  Parties"  (58  FR  16669). 
DATES:  Testing  consent  agreement 
proposals,  including  any  additions  and 
modiScations  for  Tiers  II/III  chemicals 
must  be  received  by  April  26.  1993. 
ADDRESSES:  Submit  proposals,  including 
any  additions  and  modifications  in 
triplicate,  identified  by  the  document 
control  number  (OPPTS-42052M)  to: 
TSCA  Nonconfideri^al  Information 
Center  (NCIC),  also  known  as  TSCA 
Public  Docket  Office  (TS-790).  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  rm. 
ET-G102,  401  M  St..  SW.,  Washington. 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-543B,  401  M  St.,  SW.. 
Washingvon,  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPI^MENTARY  INFORMATION:  On  July 
17.  1992.  EPA  published  a  notice 
initiating  an  "open  season"  for  chemical 

Table-Tiers  11  ano  III  Chcmical  Substances 


manufacturers  and  other  interested 
parties  to  submit  testing  program 
proposals.  EPA  received  22  testing 
program  proposals  for  12  chemical 
substances  and  four  chemical  categories 
in  response  to  this  notice.  After 
reviewing  these  submissions  EPA 
concluded  that  some  of  them  provided 
an  adequate  basis  for  attempUJog  to 
negotiate  enforceable  testing  consent 
agreements.  To  prioritize  the 
negotiations.  EPA  divided  the  affected 
chemicals  into  three  tiers.  On  March  30, 
1993.  (58  FR  16669)  and,  pursuant  to  40 
CFR  790.22,  EPA  solicited  interested 
parties  to  participate  in  the  negotiations 
for  Tier  I  chemical  substances.  EPA  is 
now  seeking  additional  information  on 
and  modifications  to  the  Tiers  U/III 
chemical  substances  testing  program 
proposals  that  were  submitted  in 
response  to  EPA's  "open  season"  notice 
(57  FR  31714).  Accordingly,  EPA  is 
reopening  the  comment  period  on  these 
proposals  to  allow  interested  parties 
additional  time  to  provide  such 
information  and/or  modifications. 

The  Tiers  II  and  III  chemical 
substances  affected  by  this  notice  are 
shown  in  the  following  table: 


Tier  II 


Chemical  substance 


Phenol 

Giycidyl  Methacrylate 


CAS  No. 


108-9^2 
106-91-2 
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Table-Tiers  II  and  III  Chemical  Substances— Continued 


Category 

Chemical  substance 

CAS  No. 

SIHcon-based  GfycWy)  Etfwfs 

2530-63-8 

Tlw  III 

Caitooo  OlsultWe  

2897-60-1 
17963-04-1 

7422-52-8 

71808-64-5 

126-80-7 

69155-42-6 

75-15^ 

Copies  of  the  proposals  that  were 
submitted  in  response  to  EPA's  "open 
season"  notice  (57  FR  31714)  are 
available  at  the  TSCA  Nonconfidential 
Information  Center  (NCIC),  also  known 
as  TSCA  Public  Docket  Office  {TS-790). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  ET-G102, 401  M  St.,  SW., 
Washington,  DC  20460. 

Authority:  15  U  SO.  2603. 

Dated:  April  5, 1993. 

Denise  M .  Keehner, 

Acting  Director,  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  93-8573  Filed  4-12-93;  8:45  ami 

BtUJNGCOOE  tS60-S0-F 

[FRL-4613-3} 

CWA  304(1):  Availability  of  List 
Submissions  and  Proposed  Approval 
Decisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  hsts  submitted  to  EPA 
pursuant  to  CWA  Section  304(1)(1)(C)  as 
well  as  EPA's  proposed  approval 
decisions,  and  requests  public 
comment. 

DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  May  13, 1993. 
ADDRESSES:  Copies  of  these  items  can  be 
obtained  by  writing  or  calling:  Nancy 
Barron,  Program  Support  Specialist, 
Water  Management  Division,  U.S. 
Environmental  Protection  Agency. 
Region  4,  345  Courtland  Street,  NE., 
Atlanta,  GA  30365,  Telephone:  404- 
347-2126. 

Comments  on  these  items  should  be 
sent  to  Nancy  Barron,  EPA-Region  4  at 
the  address  given  above. 


FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  B.  Ahem,  EPA-Region  4  304(1) 
Coordinator,  or  Nancy  Barron  at  the 
address  and  telephone  number  given 
above. 

SUPPLEMENTARY  INFORMATION:  Section 
304(1)  of  the  Clean  Water  Act  (CWA) 
required  each  state,  within  two  years 
after  February  4. 1987,  to  submit  to  the 
U.S.  Environmental  Protection  Agency 
(EPA)  three  lists  of  waters,  including  a 
list  (the  "B  List"  or  "Short  List")  of 
those  waters  that  the  state  does  not 
expect  to  achieve  applicable  water 
quality  standards,  after  apphcation  of 
technology-based  controls,  due  to 
discharges  of  toxic  pollutants  ftxim  point 
sources.  Section  304(1)(1)(B),  33  U.S.C. 
1314(1)(1)(B).  The  second,  or  "Mini", 
list  consists  of  waters  that  are  not 
meeting  the  new  water  quality  standards 
developed  under  Section  303(c)(2)(B) 
for  toxic  pollutants  because  of  pollution 
ft'om  point  and  nonpoint  sources. 
Section  304(l)(l)(A)(i),  33  U.S.C. 
1314(l)(l)(A)(i).  The  third,  or  "Long", 
list  includes  all  waters  on  the  other  two 
lists,  plus  any  waters  which,  after  the 
implementation  of  technology-based 
controls,  are  not  expected  to  meet  the 
water  quality  goals  of  the  Act.  Section 
304(l)(l)(A)(ii).  33  U.S.C. 
1314(l)(l)(A)(ii). 

For  each  water  segment  identified  in 
these  lists,  the  state  was  required,  by 
February  4, 1989,  to  submit  a  "C  List" 
specifying  point  sources  discharging 
toxic  pollutants  believed  to  be 
preventing  or  impairing  such  water 
quality.  Section  304(1){1)(C),  33  U.S.C. 
Section  1314(1)(1)(C);  see  Natural 
Resources  Defense  Council  v.  EPA,  915 
F.2d  1313, 1323-24  (9th  Qr.  1990);  57 
FR  33040-33050  (July  24, 1992) 
(amending  EPA's  Section  304(1) 
regulations  to  require  point  sources  to 
be  identified  for  each  listed  water 
segment).  For  each  point  source 


identified  on  the  state's  "C  List"  as 
discharging  toxic  pollutants  into  a  water 
segment  on  the  state's  "B  List",  the  state 
was  further  required  to  submit  to  EPA 
an  individual  control  strategy  (ICS)  that 
the  state  determined  would  serve  to 
reduce  point  source  discharges  of  toxic 
pollutants  to  the  receiving  water  to  a 
degree  sufficient  to  attain  water  quality 
standards  in  that  water'\N'ithin  three 
years  after  the  date  of  the  establishment 
of  the  ICS.  33  U.S.C.  1314(l)(l)(D). 

EPA  initially  interpreted  the  statute  to 
require  states  to  identify  on  the  "C  List" 
only  those  facilities  that  discharge  toxic 
pollutants  believed  to  be  impairing 
waters  listed  on  the  "B  List".  In  Natural 
Resources  Defense  Council  v.  EPA,  the 
Ninth  Grcuit  Court  of  Appeals 
remanded  that  portion  of  the  regulation 
and  directed  EPA  to  amend  the 
regulation  to  require  the  states  to 
identify  all  point  sources  discharging 
any  toxic  pollutant  that  is  believed  to  be 
preventing  or  impairing  water  quality  of 
any  stream  segment  listed  on  any  of  the 
three  lists  of  waters,  and  to  indicate  the 
amount  of  the  toxic  pollutant 
discharged  by  each  source.  EPA 
amended  40  CFR  130.10(d)(3) 
accordingly.  See  57  FR  33040  (July  24. 
1992). 

Consistent  with  EPA's  amended 
regulation,  the  States  of  Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carohna  and 
Tennessee  have  submitted  to  EPA  for 
approval  their  listing  decisions  under 
Section  304(1)(1)(C).  The  following  table 
indicates  the  decisions  made  by  each 
Region  4  state.  EPA  today  proposes  to 
approve  these  lists  hereby  and  sohcits 
public  comment  on  both  the  approval 
decisions  and  on  the  state  lists. 

Dated:  April  1, 1993. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 


REGION  IV— SECTION  304(L)  AOOmONAL  LiSTINGS/lDENTIFICATIONS 


State 

Afi)  waters 

A(li)  waters 

"C"  list  facilities 

307(a)  toxic(s) 

Amount  discharged 

AL  

^k)ne 

None 

None  

None  

None. 

FL 
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Region  rv— Section  304(g  AoomoNAL  Listings/Ioentifications— Continued 


state 


GA 

KY ^ 

MS  

1 

NC 

SC 

TN 

T 

A(l)  waters 


None 


None 


None 
None 
None 
None 
None 


A(U)  waters 


FentHsUoway 
River. 


Butler  Creek 


None 
None 
None 
None 
None 


-Cr  Ust  (acuities 


Buckeye  Fkxfcla.  Limited 
Partnership". 


City  of  Augusta,  J.B. 
Messerty  Water  Pollu- 
tion Control  Plant 


None 
None 
None 
None 
None 


*PPQ.  parts  per  quadrillion;  PPT.  parts  per  trHlion;  PPD.  pounds  per  day 
"Fomieity  known  as  Proctor  &  Gamt)ie  Cellulose. 


307(a)  loxk:(s) 


TCDO 


Total  CyanWe 

Total  Recoverat>ie 

-  Copper 

-  Zinc 

-  Mercury 

Nor>e  

None  

None  

None  

None 


AnKHjnt  discharged 


Non-Detect  at  10  PPQ*. 
White  Catfish(F)-0  96 
PPT*.  Bottom  Feeders 
(F)-17  ppr. 

4.6  PPO*. 

11.9  PPD*. 
27.3  PPD*. 
0.2  PPD*. 
Norte. 
None. 
None. 
None. 
None. 


(FR  Doc.  93-8575  Filed  4-12-93;  8:45  ami 

B1UJNQ  COOC  a560-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applicatione  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  noncommercial 
educational  television  station  to  operate 
on  Channel  #39,  Bakersfield,  California. 


AppMcant,  dty. 
and  state     > 

nieNo. 

docket 
No. 

A.  Community 

BPET- 

93-93 

TV  of  Southern 

881012KE. 

Califomte.  Ba- 

kersfieM.  CA. 

B.  Valley  Public 

BPET- 

Televiskjn. 

900413KH. 

Inc.,  Bakers- 

fiekj.  CA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  t>elow  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  AppUcant(s) 
Minimum  Separation.  B 
See  Attachment,  A  &  B 

3.  If  there  is  any  non-stsndardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 


Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street.  NW.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street,  NW,  suite  140, 
Washington.  DC  20037,  Telephone  No. 
(202) 857-3800. 
BariMTC  A.  Kreisman, 
Qiief,  Video  Services  Division,  Mass  Media 
Bureau. 

(FR  Doc.  93-8480  Filed  4-12-93;  8:45  ami 
BtLUNO  CODE  tn>-ei-M 


Application*  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  applications  for  a  renewal  of 
license  for  television  station  WMAR-TV 
and  for  a  new  commercial  television 
station  to  operate  on  Channel  2, 
Baltimore,  Maryland. 


Appiicam,  and 
city/state 

RIeNo. 

docket 
No. 

A.  Scflpps  How- 

BRCT- 

93-94 

ard  Broadcast- 

910603KX. 

ing  Co..  Balti- 

more. MD. 

B.  Four  Jacks 

BPCT- 

Broadcasting, 

910903KE. 

Inc..  Baltimore, 

MD. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 


its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29.  1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  Applicants} 
FAA.  B 

Comparative.  A  &  B 
Ultimate.  A  ft  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Service.  2100  M  Street.  NW.,  suite  140. 
Washington.  DC  20037,  Telephone  No. 
(202) 857-3800. 
BarlMra  A.  Kreinnan. 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

[FR  Doc.  93-8482  Filed  4-12-93;  8:45  ami 

WXINO  CODE  «71S-01-M 


[FCC  93-148] 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  renewal  of  license  of 
Station  WHFr(TV).  Miami,  Florida,  and 
a  new  commercial  television  station  to 
operate  on  Channel  45.  Miami,  Florida. 
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Applicant,  and 
aty/stata 

File^4o. 

MM 

docket 
No. 

A.  Trinity  Broa<J- 
castingaf  Flof- 
•da,tnc., 
Miami.  FL. 

B.  Glendale 
Broadcasting 
Company. 
Mianii.  FL. 

BRCT- 
911001LY. 

BPCT- 
911227KE. 

93-75 
93-75 

2.  Pursuant  to  section  309(6)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347.  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  tha  issue  in  question  applies  to 
that  applicant. 

Issue  Heading  and  Applicantlo) 

Comparative.  A  &  B 
Ultimate.  A  &  B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  ITS,  Inc.,  1919  M  Street. 
NW..  room  246.  Washington,  DC  20037, 
Telephone  No.  (202)  857-3800. 

Federal  Communlcaticns  Commission. 
Donna  R.  Searcy, 

Secretary. 

Appendix 

(a)  To  determine  whether  Paul  F.  Crouch, 
Trinity  Christian  Center  of  Santa  Ana,  Inc.. 
d/b/a  Trinity  Broadcasting  Network  (TEN)  or 
its  affiliates  exercised  de  facto  control  over 
National  Minority  T\',  Inc.  (NMTV). 

(b)  To  determine  whether  NMTV.  Paul  F. 
Crouch.  TEN  or  its  affiliates  or  principals 
abused  the  Commission's  processes  by  using 
NMTV  to  evade  the  provisions  of  $  73.355S(e) 
of  the  Commission's  Rules  and/or  by  using 
NMTV  to  improperly  claim  minority 
preferences  in  LPTV  applications. 

(c)  To  determine.  In  light  of  the  evidence 
adduced  pursuant  to  issues  (a)  and  (b). 
whether  Trinity  Broadcasting  of  Florida.  Inc.. 
is  qualified  to  remain  a  Commission  licensee. 

(FR  Doc.  93-8545  Filed  4-12-93;  8:45  am) 

MLLMC  COOE  «712-ei-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Public  tnfonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  June  14. 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collectioiis 
Clearance  OfHcer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  O^ce  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  MR)RMATK)N  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror,  FEMA 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington. 
DC  20472,  (202)  646-2624. 

Type:  Revision  of  3067-0232. 

Title:  Federal  Crime  Insurance 
Program — Certifications,  Verifications, 
and  Claim  Adjustments. 

Abstract:  The  servicing  company  for 
the  Federal  Crime  Insurance  Program 
uses  this  collection  of  information  to 
provide  day-to-day  servicing  of  crime 
insurance  policies  including  the  receipt, 
inspection,  and  adjustment  of  claims 
and  verification  of  protective  devices. 
The  following  forms  are  used:  FEMA 
Form  81-50,  Commercial  Inspection: 
FEMA  Form  81-79.  Loss  Input  Report: 
FEMA  Form  81-80A,  Alarm  Verification 
Form;  and  FEMA  Form  81-82,  Burglary 
Loss  Analysis  Worksheet. 

Type  of  Respondents:  Individuals  and 
households,  Businesses  or  other  for- 
profit.  Non-profit  institutions,  and 
Small  businesses  or  organizations. 

Estimate  of  Total  Annual  Reporting  and 
Recordkeeping 

Burden:  1,376  Hours. 
Number  of  Respondents:  8,806. 
Estimated  Average  Burden  Time  per 
Response:  9.4  Minutes. 
Frequency  of  Response:  On  occasion. 


Dated:  April  2. 1993. 
WfldeyC  Moore, 

Director,  Office  of  Administrative  Support. 
IFR  Doc.  93-8556  Filed  4-12-93;  8:45  am) 
nujNO  COOE  fnt-^-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 


ACTION:  Notice. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  June  14,  1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to; 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  ORice  of 
Management  and  Budget,  3235  New 
Executive  ORice  Building.  Washington, 
DC  20503.  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror.  FEMA^ 
Information  Collections  Clearance 
Officer,  Federal  Emergency  Management 
Agency,  500  C  Street,  SW..  Washington, 
DC  20472,  (202)  646-2624. 

Type:  Revision  of  3067-0147. 

Title:  Report  to  submit  technical  or 
scientific  data  to  correct  mapping 
deficiencies  unrelated  to  community- 
wide  elevation  determinations. 

Abstract:  National  Flood  Insurance 
Program  (NFIP)  regulations,  44  CFR 
parts  65  and  70,  outline  the  data  that 
must  be  submitted  by  an  owner  or  lessee 
of  property  who  believes  his/her 
property  has  been  incorrectly  included 
in  a  special  flood  hazard  area  (SFHA). 
In  order  to  remove  an  area  from  an 
SFHA,  the  owner  or  lessee  of  the 
property  must  submit  scientific  or 
technical  data  demonstrating  that  the 
area  is  not  in  the  SFHA.  An  applicaticm/ 
certification  package  of  forms  and 
instructions  has  been  developed  to 
supplement  the  general  information 
requirements  in  the  regulations,  as  well 
as  to  establish  an  organized,  systematic 
approach  to  initially  collect  the  correct 
and  appropriate  data.  The  use  of  the 
forms  will  minimize  the  need  for  follow 
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ups  with  property  owners  or  lessees  and 
will  ensure  that  decisions  made  on  the 
requests  are  more  timely.  The 
application/certification  package 
contains  the  following  forms:  Property 
Information;  Elevation  Information; 
Certification  of  Fill  Compaction; 
Community  Acknowledgment  of 
Requests  Involving  Fill;  and  Summary 
of  Elevations — Individual  Lot 
Breakdown. 

Type  of  Respondents:  Individuals  or 
households. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  1 1 ,232 
hours. 

Number  of  Respondents:  2,700. 

Estimated  Average  Burden  Time  per 
Response:  4.16  hours. 

Frequency  of  Response:  On  occasion. 

Dated:  April  2, 1993. 
Wfldey  C  Moora, 

Director,  Office  of  Administrative  Support. 
IFR  Doc  93-8555  Filed  4-12-93;  8:45  ami 

MLUNQ  COM  Cnt^-M 


Public  Information  Collection 
Requirements  Sut>mltted  to  0MB  for 
Review 

ACTION:  Notice. 

StiMMARV:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980.  44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  June  14. 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collection 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget.  3235  New 
Executive  Office  Buil^g.  Washington, 
DC  20503.  (202)  395-7340.  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Borror.  FEMA 
Information  collections  Clearance 
Officer.  Federal  Emergency  Management 
Agency.  500  C  Street.  SW..  Washington. 
DC  20472.  (202)  646-2624. 

Type:  Revision  of  3067-0195. 

Title:  Community  Rating  System 
(CRS)  Program— Application 
Worksheets  and  Commentary. 


Abstract:  The  CRS  Program 
establishes  a  system  for  the  Federal 
Insurance  Administration  to  grade 
communities'  floodplain  management 
activities  to  determine  flood  insurance 
rates  for  communities.  Communities 
exercising  floodplain  management 
activities  that  exceed  Federal  minimum 
standards  qualify  for  lower  insurance 
rates. 

The  July  1992  edition  of  the  National 
Flood  Insurance  Program  Community 
Rating  System  Coordinator's  Manual 
contains  the  Application  Worksheets 
and  Commentary  (instructions  for 
preparing  the  application  worksheets) 
that  will  be  used  to  apply  to  the  CRS 
Program  for  the  1993  calendar  year. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting  and 
Recordkeeping 

Burden:  8.415  Hours. 

Number  of  Respondents:  255. 

Estimated  Average  Burden  Time  per 
Response:  33  Hours. 

Frequency  of  Response:  Other — once 
per  respondent  with  annual  updates 
regarding  participation. 

Dated:  April  6, 1993. 
Wesley  C  Moore. 

Director,  Office  of  Administrative  Support. 
[PR  Doc.  93-8557  Filed  4-12-93;  8:45  am] 
BtuMO  cooe  «n»-ot-« 


[FEMA-982-DR] 

Rorida;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Florida  (FEMA-982-DR).  dated  March 
13.  1993.  and  related  determinations. 
EFFECTIVE  DATE:  April  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Florida  dated  March  13. 1993,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
March  13. 1993: 

Calhoun  and  Qiarlotte  Ck>untie<  for 
Individual  Assistance  and  Public 
Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  AssisUnce) 
Richard  W.  Krimm. 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 

(PR  Doc.  93-8554  Filed  4-12-93:  8:45  am] 
aauNO  cooc  irit-oi-M 


FEDERAL  RNANaAL  INSTTTUnONS 
EXAMINATION  COUNCIL 

Supplemental  Disclosure  of  Estlmisted 
Fair  Values 

AGENCY:  Federal  Financial  Institutions 
Examination  Council. 
ACTION:  Request  for  comment. 

SUMMARY:  Section  121  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA) 
requires  the  Federal  Reserve  Board 
(FRB).  the  Federal  Deposit  Insurance 
Corporation  (FDIC).  the  Office  of  the 
Comptroller  of  the  Currency  (OCC).  and 
the  Office  of  Thrift  Supervision  (OTS) 
(collectively,  the  federal  banking 
agencies  or  the  agencies)  to  develop 
jointly  a  method  for  insured  depository 
institutions  to  provide  supplemental  fair 
value  disclosures  for  their  assets  and 
liabilities,  to  the  extent  feasible  and 
practicable,  in  certain  reports  filed  with 
the  agencies.  Under  generally  accepted 
accounting  principles  (GAAP),  financial 
statements  issued  for  fiscal  years  ending 
after  December  15. 1992,  by  entities 
with  $150  million  or  more  in  total  assets 
must  include  disclosures  about  the 
estimated  fair  value  of  financial 
instruments.  Pursuant  to  external  audit 
regulations  to  be  adopted  by  the  FDIC 
pursuant  to  section  112  of  FDICIA, 
insured  depository  institutions  of  this 
size  (or  of  such  larger  size  as  the  FDIC 
may  determine)  will  be  required  to 
submit  annual  reports  which  contain 
annual  financial  statements  prepared  in 
accordance  with  GAAP  and  other 
disclosures  prescribed  by  the  agencies. 

The  Federal  Financial  Institutions 
Examination  Council  (FFIEC)  requests 
public  comment  on  whether  insured 
depository  institutions  that  will  be 
required  to  file  annual  reports  pursuant 
to  section  112  of  FDICIA  should  provide 
supplemental  fair  value  disclosures  for 
their  assets  and  liabilities  in  those 
reports  in  accordance  with  the  method 
developed  jointly  by  the  agencies. 
Under  this  method,  such  institutions 
would  include  in  their  annual  financial 
statements  prepared  in  accordance  with 
GAAP  the  disclosures  about  fair  values 
of  financial  instruments  prescribed  by 
Financial  Accounting  Standards  Board 
Statement  No.  107  (FASB  107). 
Supplemental  unaudited  disclosures 
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about  fair  values  of  nonfinancial  assets 
and  liabilities  would  accompany  the 
annual  financial  statements  and  would 
be  made  by  applying  the  concepts  and 
principles  set  forth  in  FASB  107  and 
other  relevant  GAAP  standards  to  these 
assets  and  liabilities. 

The  FFIEC  also  requests  public 
comment  on  whether  it  is  feasible  and 
practicable  for  insured  depository 
institutions  to  include  supplemental  fair 
value  disclosures  for  their  on-  and  ofT- 
balance  sheet  assets  and  liabilities  on  an 
annual  basis  in  their  "reports  of 
condition"  and  on  the  costs  associated 
with  making  these  disclosures.  The 
"reports  of  condition"  are  the 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  filed  by  insured 
commercial  banks  and  FDIC-supervised 
savings  banks,  the  Thrift  Financial 
Report  (TFR)  filed  by  insured  savings 
associations,  and  the  Report  of  Assets 
and  Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  filed  by 
insured  U.S.  branches  of  foreign  banks. 
DATES:  Conunents  must  be  received  by 
June  14. 1993. 

ADDRESSES:  Comments  should  be 
directed  to  Joe  M.  Geaver,  Executive 
Secretary.  Federal  Financial  Iiutitutions 
Examination  Council.  2100 
Pennsylvania  Avenue.  NW..  suite  200. 
Washington,  DC  20037.  (Fax  number 
(202)  634-6556.) 
FOR  FURTHER  INFORMATKM  COMTACT: 

FRB— Gerald  A.  Edwards.  Jr.. 
Assistant  Director,  (202)  452-2741,  or 
Charles  H.  Holm.  Project  Manager,  (202) 
452-3502.  Division  of  Banking 
Supervision  iand  Regulation.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  Constitution  Avenue, 
N\V..  Washington.  DC  20551. 

FDIC— Robert  F.  Storch.  Chief, 
Accounting  Section,  Division  of 
Supervision.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street.  NW.. 
Washington.  DC  20429,  (202)  898-8906. 

OCC— Christine  A.  Tate,  Professional 
Accounting  Fellow,  Office  of  the  Chief 
National  Barik  Examiner.  Office  of  the 
Comptroller  of  the  Currenc>-.  250  E 
Street.  SW..  Washington.  DC  20219. 
(202)874-5411. 

OTS — Robert  J.  Pomeranz.  Office  of 
Thrift  SuperA'ision.  1700  G  Street,  NW.. 
Washington,  DC  20552.  (202)  90&-5650. 

StPPt-EMENTAfly  INFORMATION: 

I.  Statutory  Requirements 

Section  37(a)(3)(D)  of  the  Federal 
Deposit  Insurance  Act  (the  FDI  Act)  (12 
U.S.C.  1831n(a)(3)(D)).  as  added  by 
section  121  of  FDIOA  (Pub.  L  102-242. 
105  Stat.  2251).  calls  upon  the  federal 
banking  agencies  to  develop  fointly  a 
method  for  insured  depository 


institutions  to  provide  supplemental 
disclosure  of  the  estimated  fair  market 
value  of  assets  and  liabiUties.  to  the 
extent  feasible  and  practicable,  in 
certain  reports  filed  with  the  agencies. 

II.  GAAP  Requirements 

On  December  16. 1991.  the  Financial 
Accounting  Standards  Board  (FASB) 
issued  Statement  No.  107,  "Disclosures 
about  Fair  Values  of  Financial 
Instruments."  A  financial  instrument  is 
defined  in  this  accounting  standard  as — 

Cash,  evidence  of  an  ownership  interest  in  an 
entity,  or  a  contract  thai  both: 

a.  Impoiies  on  one  entity  a  contractual 
obligation  (1)  to  deliver  cash  or  another 
financial  instrument  to  a  second  entity  or  (2) 
to  exchange  other  financial  instruments  on 
potentially  unfavorable  terms  with  the 
second  entity: 

b.  Conveys  to  that  second  entity  a 
contractual  right  (1)  to  receive  cash  or 
another  financial  instrument  from  the  first 
entity  or  (2)  to  exchange  other  financial 
instruments  on  potentially  favorable  terms 
with  the  first  entity. 

The  FASB's  summary  of  Statement 
No.  107  notes  that  it  requires — 

All  entities  to  disclose  the  fair  value  of 
financial  instruments,  both  assets  and 
liabilities  recognized  and  not  recognized  in 
the  statement  of  financial  position,  for  which 
it  is  practicable  to  estimate  fair  value.  If 
estimating  fair  value  is  not  practicable,  this 
Statement  requires  disclosure  of  descriptive 
information  pertinent  to  estimating  the  fialr 
value  of  a  financial  instrument  •  •  •. 

This  Statement  is  effective  for  finanLial 
statements  issued  for  fiscal  years  ending  after 
December  15, 1992,  except  for  entities  with 
less  than  S150  million  in  total  assets  in  the 
current  statement  of  financial  position.  For 
those  entities,  the  effective  date  b  for  fiscal 
years  ending  after  December  15, 1995. 

According  to  FASB  107,  the  term 
"practicable"  means  that  "an  estimate  of 
fair  value  can  be  made  without 
incurring  excessive  costs."  As  an 
example,  the  accounting  standard 
observes  that — 

it  might  not  be  practicable  for  tin  entity  to 
estimate  the  fair  value  of  a  class  of  financial 
instrument  for  which  a  quoted  market  price 
is  not  available  because  it  has  not  yet 
obtained  or  developed  the  \'a)uation  model 
ne<.essary  to  make  the  estimate,  and  the  cost 
of  obtaining  an  independent  valuation 
appears  excessive  considsring  the  materiality 
of  the  instrumects  to  the  entity. 

Thus,  larger  banking  and  thrift 
organizations  (i.e..  those  with  $150 
million  or  more  in  total  assets)  that 
issue  financial  statements  that  are 
prepared  in  accordance  with  GAAP  are 
now  required  to  include  additional 
information  relating  to  the  estimated  fair 
values  of  financial  instruments  as  part 
of  their  year-end  financial  statements. 
The  disclosures  would  net  normally  be 


included  in  their  quarterly  GAAP 
financial  statements.  Furthermore, 
FASB  107  does  not  reauire  estimated 
fair  value  disclosiires  for  nonfinancial 
assets  and  Uabilities  (i.e.,  on-  and  off- 
balance  sheet  assets  and  liabilities  that 
are  not  financial  instruments),  but  such 
disclosures  are  not  prohibited. 

III.  Supplemental  Fair  Value 
Disclosures  in  Annual  Reports  Under 
Section  112  of  FDIOA 

Section  112  of  FDICIA,  which  adds  a 
section  36  to  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1831m), 
requires  insured  depository  institutions 
with  total  assets  of  $150  million  or 
more,  or  such  higher  level  as  the  FDIC 
may  prescribe,  to  submit  to  the  agencies 
annual  reports  which  contain  annual 
financial  statements  prepared  in 
accordance  with  GAAP  and  "such  other 
disclosure  requirements  as  the 
Corporation  and  the  appropriate  Federal 
banking  agency  may  prescribe." '  In 
certain  circumstances,  an  insured 
depository  institution  that  is  a 
subsidiary  of  a  holding  company  may 
satisfy  the  requirement  for  an  annual 
report  containing  annual  financial 
statements  and  other  disclosures  under 
section  112  by  submitting  financial 
statements  and  other  disdostires  for  its 
parent  holding  company  on  a 
consolidated  basis. 

Pursuant  to  section  121  of  FDICIA.  the 
agencies  have  developed  jointly  a 
method  for  these  insured  depository 
institutions  to  provide  supplemental 
disclosure  of  the  estimated  fair  values  of 
their  on-  and  off-balance  sheet  assets 
and  liabilities,  to  the  extent  feasible  and 
practicable,  in  their  annual  reports 
under  section  112.  FASB  107  forms  the 
basis  for  the  agencies'  supplemental  fair 
value  disclosure  method. 

Thus,  the  method  developed  jointly 
by  the  agencies  for  insured  depository 
institutions  that  will  be  subject  to  the 
FDlC's  external  audit  regulations 
implementing  section  112  of  FDICIA 
addresses  fmancial  instruments 
separately  from  nonfinancial  assets  and 
liabilities.  Under  this  method,  the 
annual  GAAP  financial  statements  that 
will  be  contained  in  the  annual  reports 
these  institutions  must  submit  to  the 
agencies  under  section  112  would 
include  the  disclosures  about  financial 
instruments  that  are  prescribed  by  FASB 
107. 

In  addition,  under  the  agencies' 
method,  supplemental  unaudited 
disclosures  about  fair  values  of 
nonfinancial  assets  and  liabilities  would 


'  The  FCiC  lias  Usued  propo6«d  reguUtiont  to 
implement  section  112  of  FDIOA.  See  57  FR  42516. 
Sep'erolier  IS,  1992. 
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accompany  the  annual  financial 
statements  in  the  annual  reports  of  these 
institutions.  These  supplemental 
unaudited  disclosures  would  be  made 
by  applying  the  concepts  and  principles 
set  forth  in  FASB  107  and  other  relevant 
GAAP  standards  to  the  nonfinancial 
assets  and  liabilities.  Accordingly, 
institutions  that  will  be  subject  to  the 
regulations  implementing  section  112 
would  disclose  the  fair  value  of  those 
nonfinancial  assets  and  liabilities,  both 
recognized  and  not  recognized  in  the 
balance  sheet,  for  which  it  is  feasible 
and  practicable  to  estimate  fair  value.  If 
estimating  fair  value  is  not  feasible  and 
practicable  for  certain  nonfinancial 
assets  and  liabilities,  descriptive 
information  pertinent  to  estimating  the 
fair  value  would  be  disclosed.  Section 
112  provides  the  authority  for  annual 
reports  to  contain  such  supplemental 
unaudited  disclosures. 

The  FFDEC  specifically  requests 
comment  on  whether  it  is  feasible  and 
practicable  for  institutions  to  provide 
supplemental  unaudited  disclosures 
about  fair  values  of  nonfinancial  assets 
and  liabilities  in  the  annual  reports  that 
wall  be  required  to  be  filed  with  the 
agencies  under  section  112.  When 
responding  to  this  question, 
commenters  shoiJd  note  that 
nonfinancial  assets  include  foreclosed 
real  estate  which,  under  GAAP,  must  be 
carried  on  the  balance  sheet  at  the  lower 
of  (1)  the  fiair  value  of  the  asset  minus 
the  estimated  costs  to  sell  or  (2)  the  cost 
of  the  asset. 


IV.  Reports  of  Condition 

The  "reports  of  condition"  are  the 
Consohdated  Reports  of  Condition  and 
Income  (Cai!  Reports)  filed  by  insured 
commercial  banks  and  FDIC-supervised 
savings  banks  the  Thrift  Financial 
Repon  fTFRj  filed  by  insurod  savings 
associations,  and  the  Report  of  Assets 
and  Liabilities  of  U.S.  Branches  and 
Agencies  of  Foreign  Banks  aled  by 
insured  U.S.  brancnes  of  foreign  banks. 
These  reports  are  designed  to  serve  the 
supervisory,  regulatory,  and  economic 
pohcy  needs  of  ihe  agencies  and,  as 
such,  are  not  primarily  accounting, 
documents. 

As  mentioned  in  section  II.  above,  the 
supplemental  disclosures  about  fair 
values  of  financial  instruments 
prescribed  by  FASB  107  would 
normally  be  included  only  in  an  entity's 
year-end  GAAP  financial  statements, 
not  in  the  quarter-end  GAAP  financial 
statements  for  the  first  three  quarters  of 
ilsfiscal  year.  As  a  consequence,  the 
FFIEC  beheves  that  it  would  impose 
excessive  costs  and,  therefore,  not  be 
feasible  and  practicable  for  insured 
depository  institutions  to  make 


supplemental  disclosures  of  the 
estimated  fair  values  of  on-  and  off- 
balance  sheet  assets  and  liabilities  in 
reports  of  condition  at  quarter-end 
report  dates  other  than  at  an 
institution's  fiscal  year-end. 

Furthermore,  most  of  the  insured 
depository  institutions  that  will  be 
subject  to  the  regulations  implementing 
section  112  of  FDICIA  are  subsidiaries 
of  holding  companies.  To  the  extent 
permissible  under  these  regulations,  the 
annual  reports  of  these  institutions 
under  section  112  will  likely  contain 
consolidated  annual  financial 
statements  and  other  disclosures  of  the 
institutions'  holding  companies  rather 
than  those  of  the  individual  institutions 
themselves.  This  means  that  the 
supplemental  fair  value  disclosures  that 
institutions  will  include  in  their  annual 
reports  in  accordance  with  the  method 
developed  by  the  agencies  (and 
discussed  in  section  III.  above)  will  for 
the  most  part  be  pre.sented  on  a 
consolidated  holding  company  basis. 
When  preparing  consolidated  financial 
statements  and  disclosures,  on-  and  off- 
balance  sheet  assets  and  Uabilities  of 
individual  insured  depository 
institution  subsidiaries  of  the  holding 
company  that  result  from  intercompany 
transactions  are  eliminated. 
Consequently,  for  purposes  of  the 
annual  reports  under  section  112,  fair 
values  will  be  estimated  only  for  those 
assets  and  liabihties  of  a  subsidiary 
institution  that  are  not  eliminated  in 
consolidation.  Since  reports  of 
condition  are  prepared  on  an  individual 
institution  basis,  insured  depository 
institutions  that  will  be  subject  to 
section  112  would  incur  additional 
costs  to  estimate  the  fair  values  of  their 
assets  and  liabihties  that  were 
eliminated  as  part  of  the  holding 
company  consolidation.  Furthermore, 
additional  costs  may  be  incurred  if  fair 
values  are  required  to  be  estimated  on 
an  individual  institution  basis  since 
greater  disaggregation  of  asset  pools  and 
groups  of  liabilities  would  be  necessary 
and  because  materiality  thresholds  may 
be  lower  for  individual  institutions  than 
for  the  consolidated  entity.  To  the 
extent  that  these  additional  costs  are 
excessive,  it  would  not  be  feasible  and 
practicable  for  institutions  subject  to 
section  112  of  FDICIA  to  provide 
supplemental  fair  value  disclosures  in 
any  of  their  reports  of  condition, 
including  the  year-end  report. 

In  addition,  entities  with  less  than 
$150  million  in  total  assets  are  not 
required  to  provide  the  supplemental 
fair  value  disclosures  prescribed  by 
FASB  107  in  financial  statements 
prepared  in  accordance  with  GAAP 
until  their  fiscal  years  ending  after 


December  15, 1995.  In  deciding  to  delay 
the  effective  date  of  FASB  107  for 
smaller  entities  until  year-end  1995,  the 
FASB  stated  that  the  three-year  delay 
would  "provide  sufficient  time  for  those 
entities  to  develop  the  systems 
necessary  to  provide  the  required  (fair 
value)  disclosures  in  light  of  the 
experience  gained  by  larger  entities  on 
the  use  of  various  methods  and 
assumptions  for  estimating  fair  value." 
This  indicates  that  those  smaller 
insured  depository  institutions  {i.e., 
those  not  subject  to  section  112  of 
FDICIA)  that  issue  annual  financial 
statements  prepared  in  accordance  with 
GAAP  would  incur  excessive  costs  if 
they  had  to  include  these  fair  value 
estimates  in  tlieir  GAAP  financial 
statements  prior  to  year-end  1995. 
Therefore,  the  FFIEC  believes  that  it 
would  not  be  feasible  and  practicable 
for  smaller  insured  depository 
institutions  to  provide  supplemental  fair 
value  di.sclosures  in  their  reports  of 
condition  before  year-end  1995. 

Finally,  there  is  no  general  statutory 
requirement  for  all  institutions  with  less 
than  $150  million  in  total  assets  to 
prepare  GAAP  financial  statements  and 
file  them  with  the  federal  banking 
agencies.*  Thus,  many  smaller 
depository  institutions  will  not  be 
subject  to  the  supplemental  fair  value 
disclosure  requirements  of  FASB  107. 
As  a  result,  the  FFDEC  beheves  it  may 
not  be  possible  for  smaller  insured 
depository  institutions  to  estimate  the 
fair  values  of  their  financial  instruments 
and  their  on-  and  off-balance  sheet 
nonfinancial  assets  and  liabilities,  either 
at  year-end  1995  or  thereafter,  without 
incurring  excessive  costs. 

Thus,  based  on  the  factors  discussed 
above  and  any  other  considerations  that, 
may  be  relevant,  the  FFIEC  requests 
public  comment  on  whether  it  is 
feasible  and  practicable  for  both  larger 
and  smaller  insured  depository 
institutions  to  Lnclude  suppjemental 
disclosures  of  the  estimated  fair  valuas 
of  their  on-  and  off-balance  sheet  assets 
and  liabilities  in  their  rpports  of 
condition.  In  this  regard,"  the  FFIEC 
specifically  requests  comment  on  the 
amount  of  additional  costs  Tbolh  start- 
up and  annual)  that  individual 


»  Pursuant  ic  section  1 2fb1  or  (r1  of  tho  SecurillM 
Exchange  Act  of  1934  f!S  U.S.C.  /bHh)  {v,)),  JnsunH) 
depository  institutions  which  have  securities 
registered  on  a  national  securtiae  exchan^  or 
which  have  tola)  assets  exceedinif  $1  miiiion  and 
a  class  of  equity  secunfy  held  fay  iOO  or  more 
stockholders  are  reouired  to  register  thes«  securltiet 
with  the  approphale  federal  baniunj!  aftancy.  Fewer 
than  300  institutions  wrth  leu  than  $'.50  railUoa  in 
total  assets  have  securities  that  are  registered  with 
the  agencie*.  These  institutions  prepare  GAAP 
financial  statements  and  file  them  with  the 
agencia*. 
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depository  institutions  expect  that  they 
would  incur  if  they  were  required  to 
estimate  these  fair  values  for  purposes 
of  their  reports  of  condition.  If 
institutions  and  other  commenters 
believe  that  it  would  be  feasible  and 
practicable  to  report  estimated  fair 
values  in  the  reports  of  condition,  it 
would  be  helpful  if  these  commenters 
would  indicate  a  format  (such  as  a 
condensed,  abbreviated  format)  that 
they  believe  should  be  used  for  these 
disclosures  in  reports  of  condition. 

V.  Request  for  Comment 

In  addition  to  the  issues  for  which 
comment  was  specifically  requested  at 
the  end  of  sections  III.  and  IV.  above, 
the  FFTEC  invites  comment  on  all 
aspects  of  the  method  developed  jointly 
by  the  agencies  (and  discussed  in 
section  III.  above)  for  insured  depository 
institutions  that  will  be  subject  to  the 
FDIC's  external  audit  regulations  to 
provide  supplemental  fair  value 
disclosures  in  their  annual  reports 
under  section  112  of  FDICIA.  It  would 
also  be  helpful  to  the  agencies  if 
banking  and  thrift  organizations  that 
submit  comments  to  the  FFIEC  enclose 
with  their  comments  a  copy  of  the  FASB 
107  estimated  fair  value  disclosures  that 
appear  in  their  annual  reports  for  1992. 

Dated:  April  8. 1993. 
|oe  M.  Cleaver, 

Executive  Secretary,  Federal  Financial 

Institutions  Examination  Council. 

[FR  Doc  93-8581  Filed  4-12-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(8)  Filed;  Asia  North 
America  Eastbound  Rate,  et  ai. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington.  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
section  572.603  of  title  46  of  the  Code 
of  Federal  Regulations.  Interested 
persons  should  consult  this  section 
before  communicating  with  the 
Commission  reearding  a  pending 


agreement. 


K 


Agreement  No.:  202-010778-082. 


Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parlies; 

American  President  Lines,  Ltd. 

Hapag-Lloyd  AG 

Kawasaki  Kisen  Kaisha,  Ltd. 

A.F.  MoUer-Maersk  Line 

Mitsui  O.S.K.  Unes,  Ud. 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha  Line 

Orient  Overseas  Container  Line 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Sub-Continent  section  of  the  Agreement 
to  include  ports  on  the  Atlantic  and 
Gulf  Coasts  of  the  United  States. 

Dated:  April  8. 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
JoMph  C  Polking. 
Secretary. 

(FR  Doc.  93-8532  Filed  4-12-93;  8:45  ami 
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GENERAL  SERVICES 
ADMINISTRATION 

Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Office  of  Acquisition  Policy 
(VP),  GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0203,  GSAR  Part  510: 
Specifications,  Standards  &  Other 
Purchase  Descriptions.  Brand  name  or 
equal  clause  requires  offerors  to  identify 
the  product  being  offered  instead  of  the 
brand  name  product  to  evaluate  a  firm's 
responsibility  for  contract  award. 
ADDRESSES:  Send  comments  to  Ed 
Springer,  GSA  Desk  Officer,  room  3235, 
NEOB.  Washington,  DC  20503.  and  to 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR),  18th  &  F  Street 
NW..  Washington.  DC  20405. 

Annual  Reporting  Burden: ; 

Respondents:  1,155;  annual  responses: 
1;  average  hours  per  response:  0.17; 
burden  hours:  193. 

FOR  FURTHER  INFORMATION  CONTACT:  Ida 
M.  Ustad.  (202)  501-1224. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR),  7102,  GSA 
Building,  18th  &  F  St.  NW..  Washington, 
DC  20405,  by  telephoning  (202)  501- 
2691,  or  by  faxing  your  request  to  (202) 
501-2727. 


Dated:  March  30, 1993. 
Emily  C  Karam. 

Director.  Information  Management  Division. 
(FR  Doc.  93-8563  Filed  4-12-93;  8:45  am) 
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Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Office  Of  Acquisition  Policy 
(VP).  GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0204,  GSAR  Part  552.212-71: 
Notice  of  Shipment.  A  notice  of 
shipment  is  required  in  certain 
situations,  as  when  arrangements  for 
storage,  installation,  transhipment,  or 
other  action  must  be  coordinated  upon 
delivery. 

ADDRESSES:  Send  comments  to  Ed 
Springer,  GSA  Deck  Officer,  room  3235, 
NEOB.  Washington,  DC  20503,  and  to 
Mary  L.  Cunningham,  GSA  Clearance 
Officer.  General  Services 
Administration  (CAIR),  18th  &  F  Street 
NW.,  Washington,  DC  20405 

Annual  Reporting  Burden: ; 

Respondents:  103;  annual  responses:  3; 
average  hours  per  response:  0.25; 
burden  hours:  77. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorraine  B.  Randolph,  (202)  501-0044. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR),  7102,  GSA 
Building,  18th  &  F  St.,  NW., 
Washington.  DC  20405,  by  telephoning 
(202)  501-2691,  or  by  faxing  your 
request  to  (202)  501-2727. 

Dated:  March  30, 1993. 
Emily  CKaruB, 

Director,  Information  Management  Division. 
|FR  Doc.  93-8564  Filed  4-12-93;  8:45  am) 
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Information  Collection  Activities  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Federal  Property  Resources 
Service  (DRO),  GSA. 
SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0011.  Application  for  Placement 
on  GSA  Register  of  Available  Real  Estate 
Appraisera.  A  GSA  Form  1195  is  used 
by  independent  fee  appraisers  to  present 
their  qualifications  for  placement  on  the 


GSA  Register  of  Available  Real  Estate 
Appraisers. 

ADDRESSES:  Send  comments  to  Ed 
Springer,  GSA  Desk  Officer,  room  3235. 
NEOB,  Washington.  DC  20503.  and  to 
Mary  L.  Cunningham,  GSA  Clearance 
Officer,  General  Services 
Administration  (CAIR).  18th  &  F  Street 
NW..  Washington.  DC  20405. 

Annual  Reporting  Burden: ; 

Respondents:  160;  annual  responses:  1; 

overage  hours  per  response:  0.50; 

burden  hours:  80. 

FOn  FURTHER  INFORMATION  CONTACT: 

Zebulum  Mattews.  Jr./  Paul  Menk.  (202) 

501-2072. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR),  7102.  GSA 
Building,  18th  &  F  St.  NW.,  Washington. 
DC  20405,  by  telephoning  (202)  501- 
2691.  or  by  faxing  your  request  to  (202) 
501-2727. 

Dated:  March  30, 1993. 
Emily  C.  Kama, 

Director,  Information  Management  Division. 
[FR  Doc.  93-6562  Filed  4-12-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Advisory  Committee  on  the  Prevention 
of  HIV  Infection 

ACTION:  Notice  of  Establishment  of 
Subcommittees  of  the  CDC  Advisory 
Committee  on  the  Prevention  of  HTV 
Infection. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
establishment  of  five  subcommittees  of 
the  CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection,  focusing  on 
five  distinct  CDC  HIV  program 
strategies. 

Name:  Subcommittee  on  Developing 
Partnerships  for  HIV  Prevention. 

Purpose:  This  subcommittee  will  review 
the  type,  extent,  and  qualify  of  partnerships 
between  CDC  and  non-governmental 
organizations  in  the  planning  and 
implementation  of  comprehensive  HIV 
prevention  programs. 

Name:  Subcommittee  on  Improving  Public 
Understanding  of  the  HIV  Epidemic 

Purpose:  This  sut>conunittee  will  examine 
CDC-ftindod  efforts  to  inform  the  general 
public  about  HIV  intBcfion  and  AIDS.  This 
will  include  a  review  of  the  national  public 
service  advertising  campaign,  the  CDC 
National  AIDS  Clearinghouse  and  the  CDC 
National  AIDS  Hotline,  grant  programs  to 
national  organizations,  and  bow  such 
programs  are  evaluated. 


Name:  Sulxxmunittee  on  Monitoring  the 
KIV/AIDS  Epidemic. 

Purpose:  This  subcommittee  will  review 
CDC,  health  department,  and  other  efforts  to 
monitor  the  HIV  epidemic  and  assess  wiiat 
monitoring  systems  are  needed  to  guide  the 
public  health  response  to  the  HIV  epidemic 
in  the  coming  decade,  including  monitoring 
of  behaviors  associated  with  HIV 
transmission,  occupational  risks  for  exposure 
to  HIV,  HIV  infections,  and  morbidity  and 
mortality  resulting  from  HIV  infection. 

Name:  Subcommittee  on  Preventing  Risk 
Behaviors  Among  School  StudenU. 

Purpose:  This  subcommittee  will  review 
CDC's  HIV  prevention  activities  focusing  on 
school-aged  populations  with  special 
emphasis  on  programs  delivered  through  the 
Nation's  schools,  but  also  including  programs 
addressing  youth  in  high-risk  situations  and 
college/university  students. 

Name:  Subcommittee  on  Promoting 
Knowledge  of  Serostatus  (Counseling, 
Testing,  Referral,  Partner  Notification). 

Purpose:  This  subcommittee  will  review 
and  discuss  policies  and  issues  related  to 
HIV-antibody  counseling,  testing,  referral, 
and  partner  notification  programs  and 
services  (CTRPN)  conducted  by  health 
departments,  other  public  agendas,  and  non- 
governmental organizations,  with  CDC 
financial  assistance. 

Each  subcommittee  will  be  composed 
solely  of  members  of  the  CDC  Advisory 
Committee  on  the  Prevention  of  HTV 
Infection.  The  subcommittees  will  seek 
advice  from  special  consultants,  where 
appropriate.  The  subcommittees  will 
meet  approximately  four  times  each. 
SUPPI^MENTARY  INFORMATION:  These  five 
subcommittees  will  review  CDC's 
prevention  activities,  recommend 
modifications  to  program  strategies,  and 
address  and  propose  solutions  to  issues 
critical  to  CDC's  future  success  in 
preventing  HIV  infection. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Connie  Granoff.  Committee  Assistant. 
Office  of  the  Associate  Director  for  HIV/ 
AIDS,  CDC.  1600  Clifton  Road.  NE. 
Mailstop  E-40.  Atlanta.  Georgia  30333. 
telephone  404/639-3980. 

Dated:  April  6, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention. 
IFR  Doc.  93-8530  Filed  4-12-93;  8:45  am) 
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CDC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection  (CDC 
ACPHi):  Subcommittee  on  Monitoring 
the  HIV/AIDS  Epidemic:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 


Name:  CDC  ACPHI  Subcommittee  oa 
Monitoring  the  HIV/AIDS  Epidemic. 

Time  and  Date;  9  a.m. -4:30  p.m.,  April  28- 
29,  1993. 

Place:  CDC,  Executive  Park  Facility.  26 
Executive  Park  Drive,  Conference  Room  A. 
Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  is  the  initial  meeting  of  this 
subcommittee.  This  meeting  will  include  an 
orientation  to  current  behavioral,  exposure, 
infection,  and  disease  surveillance  systems 
and  will  begin  to  address  information  needs 
for  monitoring  behaviors  and  exptosures  to 
HIV. 

Agenda  items  are  sub,i«cf  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Connie  Granoff,  Committee  Assistant,  Office 
of  the  Associate  Director  for  HIV/AIDS,  CDC, 
1600  aifton  Road,  N"E,  Mailstop  E-40, 
Atlanta,  Georgia  30333,  telephone:  404/639- 
2918. 

Dated:  April  6, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Poliry  Coordination, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  93-6531  Filed  4-12-93;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Advisory  Commission  on  ChildtK>od 
Vaccines;  Request  for  Nominations  for 
Voting  Memtiers 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
requesting  nominations  to  fill  three 
vacancies  on  the  Advisory  Commission 
on  Childhood  Vaccines  (ACCV).  The 
Commission  was  established  by  title 
XXI  of  the  Public  Health  Service  Act.  as 
enacted  by  Public  Law  99-660  and  as 
subsequently  amended,  and  advises  the 
Secretary.  HHS.  on  issues  related  to 
implementation  of  the  National  Vaccine 
Injury  Compensation  Program. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Matthew  Barry.  Principal  Staff  Liaison. 
Pohcy  and  Commission  Branch, 
Division  of  Vaccine  Injury 
Compensation  at  (301)  443-6593. 
DATES:  Nominations  are  to  be  submitted 
byMay  13, 1993. 

ADDRESSES:  All  nominations  are  to  be 
submitted  to  the  Director,  Division  of 
Vaccine  Injury  Compensation,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration  (HRSA). 
suite  702,  6001  Montrose  Road, 
Rockville,  Maryland  20852. 
SUPPLEMENTARY  INFORMATION:  Under  the 
authorities  that  established  the  Advisory 
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Commission,  viz.,  the  Federal  Advisory 
Committee  Act  of  October  6. 1972  (Pub. 
L.  92-463)  and  section  2119  of  the 
Public  Health  Service  Act,  42  U.S.C. 
300aa-19,  as  added  by  Public  Law  9»- 
660  and  amended,  HRSA  is  requesting 
nominations  for  three  voting  members 
of  the  Commission. 

The  Commission  advises  the 
Secretary  on  the  implementation  of  the 
National  Vaccine  Injury  Compensation 
Program;  on  its  own  initiative  or  as  the 
result  of  the  fihng  of  a  petition, 
recommends  changes  in  the  Vaccine 
Injury  Table;  advises  the  Secretary  in 
implementing  the  Secretary's 
responsibilities  under  section  2127 
regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer 
or  no  significant  adverse  reactions; 
surveys  Federal,  State,  and  local 
programs  and  activities  relating  to  the 
gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the 
adverse  reaction  reporting  requirements 
of  section  2125(b),  and  advises  the 
Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to 
the  frequency  and  severity  of  adverse 
reactions  associated  with  childhood 
vaccines;  and  recommends  to  the 
Ehrector,  National  Vaccine  Program. 
Office  of  the  Assistant  Secretary  for 
Health,  research  related  to  vaccine 
injuries  which  should  be  conducted  to 
carry  out  the  National  Vaccine  Injury 
Compensation  Program. 

The  Commission  consists  of  nine 
members  appointed  by  the  Secretary  as 
follows:  Three  health  professionals,  of 
whom  two  are  pediatricians,  who  are 
not  employees  of  the  United  States,  and 
who  have  expertise  in  the  health  care  of 
children,  the  epidemiology,  etiology, 
and  prevention  of  childhood  diseases, 
and  the  adverse  reactions  associated 
with  vaccines;  three  members  from  the 
general  public,  of  whom  two  are  legal 
representatives  of  children  who  have 
suffered  a  vaccine-related  injury  or 
death;  and  three  attorneys,  of  whom  at 
least  one  shall  be  an  attorney  whose 
specialty  includes  representation  of 
persons  who  have  suffered  a  vaccine- 
related  injury  or  death  and  one  shall  be 
an  attorney  whose  specialty  includes 
representation  of  vaccine 
manufacturers.  In  addition,  the  Director 
of  the  National  Institutes  of  Health  the 
Assistant  Secretary  for  Health,  the 
Director  of  the  Centers  for  Disease 
Control  And  Prevention,  and  the 
Commissioner  of  Food  and  Drugs  (or  the 
designees  of  such  officials),  serve  as 
non-voting  ex  officio  members. 

Specifically,  HRSA  is  requesting 
nominations  for  three  voting  memoers 
of  the  Commission  representing  (1)  a 


health  professional  with  special 
experience  in  childhood  diseases;  (2)  a 
member  from  the  general  public  who  is 
a  legal  representative  of  a  child  who  has 
suffered  a  vaccine-related  injury  or 
death;  and,  (3)  an  attorney  (as  stated 
above,  this  category  requires 
membership  of  three  attorneys,  of  whom 
at  least  one  shall  be  an  attorney  whose 
specialty  includes  representation  of 
persons  who  have  suffered  a  vaccine- 
related  injury  or  death  and  one  of  whom 
is  an  attorney  whose  specialty  includes 
representation  of  vaccine 
manufacturers — by  this  notice,  the 
Department  is  soliciting  nominations  for 
the  third  attorney  position).  Nominees 
will  be  invited  to  serve  3-year  terms 
beginning  January  1, 1994,  and  ending 
December  31, 1996. 

Interested  persons  may  nominate  one 
or  more  qualified  p)ersons  for 
membership  on  the  Advisory 
Commission.  Nominations  shall  state 
that  the  nominee  is  willing  to  serve  as 
a  member  of  the  Commission  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  Commission 
membership.  Potential  candidates  will 
be  asked  to  provide  detailed  information 
concerning  such  matters  as  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  sources  of  conflict  of 
interest.  A  curriculum  vitae  should  be 
submitted  with  the  nomination. 

The  Department  has  special  interest 
in  assuring  that  women,  minority 
groups,  and  the  physically  handicapped 
are  adequately  represented  on  advisory 
bodies  and  therefore  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  or  physically  handicapped 
candidates. 

Dated:  April  6. 1993. 
John  H.  Kelso. 
Acting  Administrator. 
[PR  Doc.  93-8534  Piled  4-12-93;  8:45  am] 
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Program  Annour>c«ment  and  Proposed 
Review  Criteria  and  Propoaed  Funding 
Priority  for  Advanced  Nurae  Education 
Grants  for  Fiscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1993  Advanced  Nurse 
Education  Grants  under  the  authority  of 
section  821.  title  Vm  of  the  Public 
Health  Service  Act,  as  amended  by  the 
Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
n  of  the  Health  Professions  Education 
Extension  Amendments  of  1992.  Public 
Law  102-408.  dated  October  13. 1992. 


Comments  are  invited  on  the  proposed 
review  criteria  and  proposed  funding 
priority. 

Approximately  $12,000,000  will  be 
available  in  FY  1993  for  Advanced 
Nurse  Education  Grants.  Total 
continuation  support  recommended  is 
$8,600,000.  It  is  anticipated  that 
$3,400,000  will  be  available  to  support 
18  competing  awards  averaging 
$190,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  the  first  cycle  of  FY  1992, 
HRSA  reviewed  41  applications  for 
Advanced  Nurse  Education  Grants.  Of 
those  applications,  22  percent  were 
approved  and  78  percent  were 
disapproved.  Six  projects,  or  67  percent 
of  the  applications  approved,  were 
funded.  In  the  second  cycle  of  FY  1992. 
HRSA  reviewed  67  applications  for 
Advanced  Nurse  Education  Grants.  Of 
those  applications,  46  percent  were 
approved  and  54  percent  were 
disapproved.  Twenty-three  projects,  or 
74  percent  of  the  applications  approved, 
were  funded. 

Purpose 

Section  821  of  the  Public  Health 
Service  Act,  as  implemented  by  42  CFR 
part  57,  subpart  Z,  authorizes  assistance 
to  meet  the  costs  of  projects  to:  (1)  Plan, 
develop  and  operate  new  programs,  or 
(2)  significantly  expand  existing 
programs  leading  to  advanced  degrees 
that  prepare  nurses  to  serve  as  nurse 
educators  or  public  health  nurses,  or  in 
other  clinical  nurse  specialties 
determined  by  the  Secretary  to  require 
advanced  education.  The  period  of 
Federal  support  should  not  exceed  3 
years. 

Eligibility 

To  be  eligible  to  receive  a  grant,  a 
school  must  be  a  public  or  nonprofit 
private  collegiate  school  of  nursing  and 
be  located  in  a  state. 

National  Health  Obiectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 


Office.  Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Proposed  Review  Criteria 

As  a  result  of  changes  in  the 
authorizing  legislation,  the  review 
criteria  have  been  revised.  It  is  proposed 
that  the  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  need  for  the  proposed  project 
including,  with  respect  to  projects  to 
provide  education  in  professional 
nursing  specialties  determined  by  the 
Secretary  to  require  advanced 
education: 

(a)  The  current  or  anticipated  national 
and/or  regional  need  for  professional 
nurses  educated  in  the  specialty;  and 

(b)  The  relative  number  of  programs 
offering  advanced  education  in  the 
specialty; 

(2)  The  need  for  nurses  in  the 
specialty  in  which  education  is  to  be 
provided  in  the  State  in  which  the 
education  program  is  located. 

(3)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
educational  purposes  of  section  821  of 
the  Act  and  42  CFR  part  57,  subpart  Z; 

(4)  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

(5)  The  soundness  of  the  fiscal  plan 
for  assuring  effective  utilization  of  grant 
funds; 

(6)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support;  and 

(7)  The  degree  to  wnich  the  applicant 
proposes  to  attract,  retain  and  graduate 
minority  and  financially  needy 
students. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  apphed  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
category  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
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will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preference 

Preference  will  be  given  to  any 
qualified  applicant  that  (a)  has  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (b)  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such  settings 
during  the  2-year  period  preceding  the 
fiscal  year  for  which  an  award  is  sought. 
Preference  will  be  given  only  to 
applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the  peer 
review  group. 

Statutory  Funding  Priority  Deletion 

A  statutory  funding  priority  for 
geriatric  and  gerontological  nursing, 
which  was  in  effect  under  the  previous 
legislation,  has  been  eliminated. 

Established  Funding  Priority 

The  following  funding  priority  was 
established  in  FY  1989  after  public 
comment  (54  PR  11570,  dated  March  21, 
1989)  and  the  Secretary  is  extending 
this  priority  in  FY  1993. 

A  funding  priority  will  be  given  to 
applications  which  develop,  expand  or 
implement  courses  concerning 
ambulatory,  home  health  care  and/or 
inpatient  case  management  of  those 
with  HIV  infection-related  diseases 
including  ADDS  patients. 

Proposed  Funding  Priority 

In  addition,  for  FY  1993,  it  is 
proposed  that  a  funding  priority  be 
given  to  applicant  institutions  which 
demonstrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
experience  of  ten  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 
populations  identified  as  at  risk  of  poor 
health  outcomes.  This  priority  is 
consistent  with  a  HRSA  strategy  to 
increase  the  number  of  minority  health 
professionals,  to  assure  equal  access  to 
health  professions  education  for  all 
population  groups,  and  ultimately,  to 
provide  a  greater  volume  of  health  care 
in  underserved  areas. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria  and  the  proposed  funding 
priority.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  May  13, 1993,  will  be  considered 
before  the  final  review  criteria  and 
funding  priority  are  established.  No 
funds  will  be  allocated  or  final 


selections  made  until  a  final  notice  is 
published  stating  when  the  final  review 
criteria  and  funding  priority  will  be 
applied.  Written  comments  should  be 
addressed  to:  Maria  Salmon,  ScD,  RN, 
FAAN,  Director,  Division  of  Nursing, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  room  9-35.  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Ms.  Donna  Nash,  Grants 
Management  Specialist,  Grants 
Management  Branch  (D-23).  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  80-26.  5600  Fishers 
Lane.  Rockville.  Maryland  20857. 
Telephone:  (301)  443-6960  FAX:  (301) 
443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 
If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Tom  Phillips.  Chief.  Advanced 
Nursing  Education  Branch.  Division  of 
Nursing.  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration.  Parklawn  Building, 
room  9-36.  5600  Fishers  Lane. 
Rockville.  Mar>'land  20857.  Telephone: 
(301)  443-6333  FAX:  (301)  443-8586. 
The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
Clearance  Number  is  0915-0060. 
The  deadline  date  for  receipt  of 
applications  is  June  1, 1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadUne  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 
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Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Advanced  Nurse 
Education  Grants,  is  listed  at  93.299  in 
the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
ProRrams  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  health  System 
Reporting  Requirements. 

Dated:  February  24, 1993. 
Robert  G.  Harmen. 

Administrator. 

(FR  Doc.  93-8540  Filed  4-12-93;  S.45  am) 
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Program  Announcement  for  the 
Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  Bscal  year  (FY)  1993, 
for  the  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
Program  (FLRP)  are  now  being  accepted 
under  section  738(a)  of  the  Public 
Health  Service  Act  (The  Act),  as 
emended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Public  Law  102^08,  dated 
October  13, 1992. 

This  legislation  resulted  in  the 
following  changes  for  the  Faculty  Loan 
Repayment  Program. 

Section  761  has  been  changed  to 
section  738(a)  of  the  Public  Health 
Service  Act.  Section  738(a)(4)  provides 
that  total  Federal  loan  repayments  to  an 
individual  under  the  program  in  a  year 
could  not  exceed  20  percent  of 
outstanding  principal  and  interest  of 
loans  (compared  with  the  former  limit 
of  50  percent  of  the  principal  and 
interest  due  for  such  year).  Section  738 
(aM'5)(A)  allows  loan  repaj-ment  only  for 
an  individual  who  has  not  been  a 
member  of  the  facuhy  of  any  school  at 
any  time  during  the  18-month  period 
preceding  the  date  on  which  the 
Secretary  receives  the  request  of  the 
individual  for  a  repayment  contract  (i.e., 
**new"  faculty). 

Section  738(b)  makes  available  grants 
and  contracts  with  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
veterinary  medicine,  optometry, 
pediatric  medicine,  pharmacy,  public 
health,  health  administration,  clinical 
psychology  and  other  public  or  private 
nonprofit  health  or  educational  entities 
to  assist  in  increasing  the  number  of 
underrepresented  minority  faculty. 
Section  738(b)  will  be  implemented  as 
a  separate  program. 


In  FY  1993.  approximately  $800,000 
is  available  for  competing  applications 
for  tlie  Disadvantaged  Health 
Professions  Faculty  Loan  Repayment 
Program.  It  is  expected  that  26  awards 
averaging  $30,000  ($15,000  per  year  for 
two  years)  will  be  supported  with  these 
funds. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  fiscal  years  1991  and  1992. 
a  total  of  30  awards,  averaging  $32,000 
($16,000  per  year  for  2  years)  were 
made. 

Purpose 

The  purpose  of  the  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  (FLRP)  is  to  attract 
disadvantaged  health  professions 
faculty  members  for  accredited  health 
professions  schools.  The  program 
provides  a  financial  incentive  for 
degree-trained  health  professions 
personnel  from  disadvantaged 
backgrounds  who  will  serve  as  members 
of  the  faculties  of  those  schools.  The 
FLRP  is  directed  at  those  individuals 
available  to  serve  immediately  or  within 
a  short  time  as  "new"  full-time  faculty 
members. 

Eligible  Individuals 

Individuals  from  disadvantaged 
backgrounds  are  eligible  to  compete  for 
participation  in  the  FLRP  if  they: 

1 .  Have  a  degree  in  medicine, 
osteopathic  medicine,  dentistry, 
nursing,  pharmacy,  pediatric  medicine, 
optometry,  veterinary  medicine,  public 
health  or  clinical  psychology;  or 

2.  Are  enrolled  in  an  approved 
graduate  training  program  in  one  of  the 
health  professions  listed  above;  or 

3.  Are  enrolled  as  a  full-time  student 
in  the  final  year  of  health  professions 
training,  leading  to  a  degree  from  an 
eligible  school. 

Statutory  Requirements 

Prior  to  submitting  an  application, 
eligible  individuals  must  sign  a 
contract,  as  prescribed  by  the  Secretary, 
setting  forth  the  terms  and  conditions  of 
the  FLRP.  This  contract  requires  the 
individual  to  have  entered  into  a 
contract  with  an  eligible  school  to  serve 
as  a  full-time  member  of  the  faculty,  as 
determined  by  the  school,  for  not  less 
than  2  years,  whereby  the  school  agrees 
to  pay.  for  each  year,  a  sum  (in  addition 
to  faculty  salary)  equal  to  that  paid  by 
the  Secretary  towards  the  repayment  of 
principal  due  on  the  applicant's  health 


professions  educational  loans. 
Additionally,  the  individual  involved 
may  not  have  been  a  member  of  the 
faculty  of  any  school  at  any  time  during 
the  last  18  months  prior  to  application 
to  the  program. 

Eligibb  Schools 

Eligible  health  professions  schools  are 
public  or  nonprofit  private  accredited 
schools  of  medicine,  osteopathic 
medicine,  dentistry,  pharmacy, 
pediatric  medicine,  optometry, 
veterinary  medicine  or  public  health,  or 
schools  that  offer  graduate  programs  In 
clinical  psychology  and  which  are 
located  in  States  as  provided  in  section 
799  of  the  Act,  also  eligible  are  schools 
of  nursing,  as  defined  in  section  853  of 
the  Act. 

Provisions  of  the  Loan  Repayment 
Program 

Section  73fi(a)  authorizes  repayment, 
for  any  year  for  which  repayments  are 
made,  not  to  exceed  20  percent  of  the 
outstanding  principal  and  interest  on 
the  individual's  educational  loans.  Of 
the  repayment,  the  Secretary  pays  half, 
up  to  $20,000.  The  school  pays  an  equal 
amount,  unless  the  Secretary  determines 
that  the  repayment  will  impose  an 
undue  financial  hardship  on  the  school, 
in  which  case  the  Secretary  may  pay  up 
to  the  entire  20  percent. 

The  school  is  required,  for  each  such 
year,  to  make  payments  of  principal  and 
interest  in  an  amount  equal  to  the 
amount  of  payment  made  by  the 
Secretary  for  that  j-ear.  These  payments 
must  be  in  addition  to  the  faculty  salary 
the  participant  otherwise  would  receive. 

Allowable  educational  loan 
repayment  expenses  include  the 
following: 

1.  Tuition  expenses; 

2.  All  other  reasonable  educational 
expenses  such  as  fees,  books,  supplies, 
educational  equipment  and  materials 
required  by  the  school,  and  incurred  by 
the  applicant; 

3.  Reasonable  living  expenses,  as 
determined  by  the  Secretary;  and 

4.  Partial  payments  of  the  increased 
Federal  income  tax  liability  caused  by 
the  FLRP's  payments  and  considered  to 
be  "other  income,"  if  the  recipient 
requests  such  assistance. 

Prior  to  entering  into  an  agreement  for 
repayment  of  loans,  the  Secretary 
requires  satisfactory  evidence  of  the 
existence  and  reasonableness  of  the 
individual's  educational  loans, 
including  a  copy  of  the  original  written 
loan  agreement  establishing  the 
outstanding  educational  loan. 
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Waiver  Provision 

In  the  event  of  undue  financial 
hardship  to  a  school,  the  school  may 
obtain  from  the  Secretary  a  waiver  of  its 
share  of  payments  while  the  participant 
is  serving  under  the  terms  of  the 
contract.  For  purposes  of  this  program, 
"undue  financial  hardship",  as  seen  by 
the  Secretary,  is  based  on  a  school's 
particular  financial  status  as  influenced 
by  such  circumstances  as  budget 
cutbacks.  Decisions  will  be  made  on  a 
case-by-case  basis,  and  may  be 
supported  by  the  school's 
documentation  of  comparative  yearly 
financial  allocation  of  funds;  or  the  most 
current  certified  public  accounting 
audit,  including  the  Balance  Sheet  and 
Statement  of  Income  and  Expenses  for 
the  past  several  years. 

lithe  Secretary  waives  the  school's 
payment  requirement,  the  amount  of  the 
Federal  loan  repayment  may  be  up  to 
the  full  20  percent  described  above 
(regardless  of  the  "equal  amount" 
provision  described  above),  but  cannot 
exceed  the  $20,000  repayment  limit. 
The  participant  must  pay  that  portion  of 
loan  payment  due  which  is  not  covered. 

The  following  Definitions,  Program 
Requirements,  Review  Criteria  and 
Funding  Preference  were  established  in 
FY  1991  after  public  comment  dated 
October  2, 1991,  at  56  FR  49896,  and  the 
Secretary  is  extending  them  in  FY  1993. 

Definitions 

For  purposes  of  the  FLRP  in  FY  1993, 
an  "Individual  from  a  Disadvantaged 
Background"  is  defined  as  in  42  CFR 
57.1804,  as  one  who: 

1.  Comes  from  an  environment  that 
has  inhibited  the  individual  from 
obtaining  the  knowledge,  skill,  and 
abilities  required  to  enroll  in  and 
graduate  from  a  health  professions 
school,  or  from  a  program  providing 
education  or  training  in  an  allied  health 
profession;  or 

2.  Comes  from  a  family  with  an 
annual  income  below  a  level  based  on 
low  income  thresholds  according  to  a 
family  size  published  by  the  U.S. 
Bureau  of  the  Census,  adjusted  annually 
for  changes  in  the  Consumer  Price 
Index,  and  adjusted  by  the  Secretary  for 
use  in  health  professions  and  nursing 
programs.  The  Secretary  will 
periodically  publish  these  income  levels 
in  the  Federal  Register.  The  following 
income  figures  determine  what 
constitutes  a  low  income  family  for 
purposes  of  the  Faculty  Loan 
Repayment  Program  for  FY  1993. 


Size  of  parents' tamtty* 

IneofneleveJ' 

3 

14.523 
18.596 
21.930 
24.648 

4 

6 

6  or  more 

Size  of  parer^' family^ 


1 
2 


Irxxjmelevei' 


$9,419 
12,202 


'  Indudes  only  dependents  listed  on  Federal 
IfKome  tax  forms. 

'Adjusted  gross  Income  for  calendar  year 
1992  rounded  to  $100. 

The  term  "Living  expenses"  means  the 
costs  of  room  and  board,  transportation  and 
commuting  costs,  and  other  costs  incurred 
during  an  individual's  attendance  at  a  health 
professions  school,  as  estimated  each  year  by 
the  school  as  part  of  the  school's  standard 
student  budget.  (National  Health  Service 
Corps  Loan  Repayment  Program,  42  CFR  part 
62.22) 

The  term  "Reasonable  educational 
expenses  and  living  expenses"  means  the 
costs  of  those  educational  and  living 
expenses  which  are  equal  to  or  less  than  the 
sum  of  the  school's  estimated  standard 
budgets  for  educational  and  living  expenses 
for  the  degree  program  and  for  the  yearfs) 
during  which  the  Program  participant  is/was 
enrolled  in  the  school.  (National  Health 
Service  Corps  Loan  Repayment  Program,  42 
CFR  part  62.22) 

The  term  "Unserved  Obligation  Penalty" 
means  the  amount  equal  to  the  number  of 
months  of  obligated  service  that  were  not 
completed  by  an  individual,  multiplied  by 
$1,000,  except  that  in  any  case  in  which  the 
individual  fails  to  servo  1  year,  the  unserved 
obligation  penalty  shall  be  equal  to  the  full 
period  of  obligated  service  multiplied  by 
$1,000.  (Section  338E  of  the  Act)  See  "Breach 
of  Contract"  section  below. 

Program  Requirements 

The  following  requirements  will  be  applied 
to  the  applicant  and  to  the  school. 

The  Applicant 

The  applicant  will  be  required  to  do  the 
following: 

1.  Submit  a  completed  application, 
including  the  applicant's  contract  with  an 
eligible  school  to  serve  as  a  full-time  Acuity 
member  for  not  less  than  two  years; 

2.  Provide  evidence  that  the  applicant  has 
completely  satisfied  any  other  obligation  for 
health  professional  service  which  is  owed 
under  an  agreement  with  the  Federal 
Gowemment,  State  Government,  or  other 
entity  prior  to  beginning  the  period  of  service 
under  this  program; 

3.  Certify  that  the  applicant  is  not 
delinquent  on  any  amounts  which  are  owed 
to  the  Federal  Government;  and 

4.  Provide  documentation  to  evidence  the 
educational  loans  and  to  verify  their  status. 

The  School 

The  participating  school  will  be 
required  to  do  the  followinc: 

1.  Enter  into  a  contractual  agreement 
with  the  applicant  whereby  the  school 
is  required,  for  each  year  for  which  the 
participant  serves  as  a  faculty  member, 
to  make  payments  of  principal  and 
interest  in  an  amount  equal  to  the 


amount  of  such  quarterly  payments 
made  by  the  Secretary.  These  payments 
must  be  in  addition  to  the  faculty  salary 
the  participant  otherwise  would  receive. 

2.  Verify  the  participant's  continuous 
employment  at  intervals  as  prescribed 
by  the  Secretary. 

If  the  school  is  unable  to  meet  the 
requirement  of  the  FLRP  for  payment  of 
principal  and  interest  due  because  the 
requirement  would  impose  undue 
financial  hardship  on  the  school,  the 
school  may  request  a  waiver  of  this 
obligation  from  the  Secretary,  If  the 
school's  proportionate  share  of  loan 
repayment  amounts  is  waived,  the 
Federal  government  agrees  to  make 
payments  of  not  more  than  $20,000  of 
principal  and  interest  for  a  year,  which 
includes  the  amount  granted  as  a  waiver 
to  the  school. 

The  Secretary  will  pay  participants  in 
equal  quarterly  payments  during  the 
period  of  service. 

Effective  Date  of  Contract 

After  an  applicant  has  been  approved 
for  participation  in  the  FLRP,  the 
Director,  Division  of  Disadvantaged 
Assistance  PDA),  will  send  the 
applicant  a  contract  with  the  Secretary 
The  effective  date  is  either  the  date 
work  begins  at  the  school  as  a  faculty 
member  of  the  date  the  Director.  DDA, 
signs  the  FLRP  contract,  whichever  is 
later.  Service  should  begin  no  later  than 
September  30,  1993. 

Breach  of  Contract 

The  following  areas  under  Breach  of 
Contact  are  addressed  in  the  appended 
contract: 

1.  If  the  participant  fails  to  serve  his 
or  her  period  of  obligated  faculty  service 
(minimum  of  two  years)  as  contracted 
with  the  school,  he/she  is  then  in  breach 
of  contract,  and  neither  the  Secretary 
nor  the  school  is  obligated  to  continue 
loan  repayments  as  stated  in  the 
contract.  The  participant  must  then 
reimburse  the  Secretary  and  the 
participating  school  for  all  sums  of 

Erincipal  and  interest  paid  on  his/her 
ahalf  as  stated  in  the  contract  in 
addition  to  any  income  tax  assistance 
he/she  may  have  received. 

2.  Regardless  of  the  length  of  the 
agreed  period  of  obligated  service  (2,  3. 
or  more  years),  a  participant  who  serves 
less  than  the  time  period  specified  in 
his/her  contract  is  liable  for  monetary 
damages  of  the  United  States  amounting 
to  the  sum  of  the  total  of  the  amounts 
the  Program  paid  him/her,  plus  an 
"unserved  obligation  penalty"  of  $1,000 
for  each  month  unserved. 

3.  Any  amount  which  the  United 
States  is  entitled  to  recover  because  of 
a  breach  of  the  FLRP  contract  must  be 
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paid  within  1  year  from  the  day  the 
Secretary  detannines  that  the 
participant  is  in  breach  of  contract.  If 
fMynient  is  not  received  by  the  payment 
date,  additional  interest,  penalties  and 
administrative  charges  will  be  assessed 
in  accordance  with  Federal  Law  (45  CFR 
30.13). 

Review  Criteria 

The  HRSA  will  review  fiscal  year 
1993  applications  taking  into 
consideration  the  following  criteria: 

1.  The  extent  to  which  the  applicant 
meets  the  requirements  of  section  738  of 
the  Act; 

2.  The  completeness,  accuracy,  and 
validity  of  the  applicant's  responses  to 
application  recjuirements; 

3.  The  submission  of  the  signed 
contract  with  the  school; 

4.  An  applicant's  earliest  available 
date  to  begin  service  as  a  faculty 
member  provided  funding  is  available 
for  that  year;  and 

5.  An  applicant's  availability  to  enter 
into  a  service  contract  for  a  longer 
period  than  the  mandatory  2-year 
minimum. 

In  addition,  a  funding  preference, 
such  as  geographic  or  discipline,  may  be 
applied  in  determining  the  funding  of 
approved  applications. 

Established  faculty  members  are  not 
eligible  to  apply  for  funds  under  the 
FLRP.  Only  individuals  that  have  not 
taught  in  the  last  18  (eighteen)  months 
prior  to  application  to  the  program  will 
be  considered. 


National  Health  (%)ectives  for  the  Tear 
2Q00 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  Disadvantaged 
Health  Professions  Faculty  Loan 
Repayment  Program  is  related  to  the 
priority  area  of  Educational  and 
Community-Based  Programs.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report;  Stock  No. 
017-O01-OO474-O)  or  Healthy  People 
2000  (Summary  Report;  Stock  No.  017- 
001-1147^1)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  program 
information  and  business  should  be 
directed  to:  Norman  Roskos,  Chief, 
Analysis  and  Evaluation  Branch, 
Division  of  Disadvantaged  Assistance, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  room  8A-09, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-3680,  FAX:  (301)  443-5242. 

Completed  applications  should  be 
returned  to  the  address  listed  above. 
The  apphcation  deadline  date  is  July  30. 
1993.  Applications  shall  be  considered 


as  meeting  the  deadline  if  they  are 
either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
consideration.  A  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

The  application  form  and  instructions 
for  this  program  have  been  approved  by 
the  Office  of  Management  and  Budget 
(Cftffi)  under  the  Paperwork  Reduction 
Act.  The  OMB  clearance  number  is 
0915-0150. 

The  Disadvantaged  Health  Professions 
Faculty  Loan  Repayment  Program  is 
listed  at  93.923  in  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  S)rstem  Reporting 
Requirements. 

Dated:  February  24, 1993. 
Robert  G.  Harmon, 
Administrator. 

MUJNQ  COOE  416»-15-P 
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CONTRACT  FOR  THE  DISADVANTAGED  HEALTH   PROFESSIONS 
FACULTV   LOAN    REPAYMENT  FROCRAM 

WrTH 

VS.  DEPARTMENTOF  HEALTH  AhTD  HUMAN  SERVICES 

PUBLIC  HEALTH  SERVICE 

HEALTH  RESOURCES  AND  SERVICES  ADMINISTRATION 

BUREAU  OF  HEALTH  PROFESSIONS 


Section  73(8  of  the  Public  Health  Service  Act  ("Act")  [42 
United  States  Code  293  et  seq.J,  as  added  by  Pub.  L.  102- 
408,  authorizes  the  Secretary  of  Health  and  Human 
Services  ("Secretary")  to  repay  the  educational  loans  of 
appbcanls  from  disadvantaged  backgrounds  selected  to  be 
participants  in  the  Loan  Rcpaymcht  Program  Regarding 
Service  on  Faculties  of  Certain  Health  Professions  Schools 
f  Faculty  Loan  Repayment  Program").   In  return  for  these 
loan  repayments,  applicants  must  agree  to  provide  leaching 
faculty  servjccs  at  an  approved  accredited  health 
professions  school  determined  by  the  Secretary  for  a 
designated  period  of  obligated  service  pursuant  to  section 
738  of  the  Act. 

Sections  738(a)(5)A(7)  of  the  Act  require  applicants  to 
submit  with  their  appbcations  a  signed  contract  with  an 
accredited  health  professions  school  and  a  signed  contract 
which  states  the  terms  and  conditions  of  participation  in 
the  Faculty  Loan  Repayment  Program.  The  Secretary 
shall  sign  only  those  contracts  submitted  by  applicants  who 
are  selected  for  participation. 

Tne  terms  and  conditions  of  participating  in  the  Faculty 
Loan  Repayment  Program  are  set  forth  bek)w: 

SecticD  A-OhligatioDs  of  the  S«crrUry 

Subject  tojthe  avaiiabibty  of  funds  appropriated  by  the 
Congress  of]  (he  United  States  for  the  Faculty  lujan 


RcpajTucijt 


Program,  the  Secretary  agrees  to: 


1.  Pay,  in  iSc  amount  provided  in  p.iragraph  2  of  this 
section,  »bc  undersigned  .ipplicant's   qualifying 
educatidoal  loans.    Qualifying  educational  loans 
consist  6(  the  principal  and  interest  on  educational 
loans  received  by  the  applicant  for  the  following 
expense:  of  enrolLment: 

a.  tuitioq  expenses; 

J 

b.  all  other  rcisonablc  educational  expenses  such  as 
fees,  Kx>ks,  supplies,  educational  equipment  and 
materials  required  by  the  school,  and  incurred  by 
the  applicant;  or 

c.  rcasofwble  living  expenses  as  determined  by  the 
Secreiary. 


2.  If  the  applicant  agrees  to  serve  2  or  tnore  years: 

a.  F.Tcept  as  provided  in  subparagraph  b.  of  this 

paragraph,  pay  up  to  $20,000  of  the  outstanding 
principal  and  interest  of  a  participant's  non 
delinquent  educational  loans,  but  not  more  than 
50  percent  of  the  20  percent  of  the  qualified 
outstanding  educational  loans  for  such  year  for 
each  year  of  eligible  faculty  service;  or 

b.  The  Secretary's  liability  will  not  exceed  a  cap  of 

$20,000  of  principal  and  interest  annually.  This 
would  include  the  amount  waived  under  Sec. 
738(a)  of  the  Act  for  the  school's  proportionate 
share  of  the  k>an  repayment  amounts.  The 
applicant  must  pay  that  portion  not  covered. 

3.  Make  toan  repayments  for  a  year  of  obligated 
service  no  later  than  the  end  of  the  fiscal  year  in 
which  the  applicant  completes  such  year  of  service. 

4.  The  effective  date  of  the  Contract  will  be  the  date 
it  is  signed  by  the  Director,  Division  of 
Disadvantaged  Assistance  or  the  date  employTncnt 
begins  as  a  faculty  member  at  the  contracting  school 
whichever  is  later. 

Section  B-Obligatioas  of  the  Participant 

1.  The  appLcant  agrees  to: 

a.  Coniin-jc  loan  rcpav-mcnls  to  lenders  for  the 

first  quarter  after  which  the  Sccret.iry  will  make 
delayed  quarterly  payments  ip  applicant  for  the 
years  staled  in  paragraph  c  of  this  section. 
Applicant  must  pay  lcr,dcr(s)  these  payments. 

b.  Serve  his  or  her  period  of  obligated  faculty 

service  as  contracted  with  the  school  and  as 
determined  by  the  Secretary  to  be  acceptable. 

c.  Serve  in  accordance  with  paragraph  b.  of  this 
section  for years  at 


_.    The  applicant 


must  serve  a  minimum  of  rwo  years. 
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2.  If  (be  appljcaot's  eligibility  to  participate  in  tbe 
Faculty  Loan  Repayment  Program  is  based  on 
section  738(a)(2)  of  the  Act  (i.e.  based  on  his  or 
ber  enrollment  in  an  accredited  health  professions 
school),  be  or  she  also  agrees  to: 

a.  Maintain  full-time  enrollment,  (as  determined  by 
the  School),  in  good  academic  standing  as 
determined  by  the  School,  in  tbe  final  year  of  the 
course  of  study  leading  to  a  degree  in  noedidne, 
osteopathic  medicine,  dentistry,  pharmacy, 
podiatric  medicine,  optometry,  veterinary 
medicioe,  nursing,  or  public  health,  or  schools 
offering  graduate  programs  in  clinica]  psychology 
in  which  the  applicant  is  currently  enrolled,  until 
completion  of  such  course  of  study, 

b.  Enter  into  a  contract  with  an  accredited  school 
described  in  subsection  (a)  of  Section  738  to 
serve  as  a  'new'  member  of  the  faculty  of  tbe 
school  for  not  less  than  2  years  according  to  the 
requirements  described  in  subsection  (a)(S)  of 
section  738. 

c.  Begin  service  obligation  as  contracted. 
Section  C-Breach  of  Written  Loan  Repayment  Contract 

1.  If  tbe  participant  fails  to  comply  with  section  B.lx. 
of  this  contract  or  is  dismissed  for  disciplinaiy  reasons 
or  voluntarily  terminates  the  contracts, 

neither  the  Secretary  nor  the  School  is  obligated  to 
continue  loan  repayments  as  stated  in  Sec.  A  of  this 
Contract.  The  participant  shall  be  Uable  to  the 
United  States  and  the  School  for  tbe  amounts 
^ecificd  in  paragraph  2  of  this  section. 

2.  If  tbe  applicant  agrees  to  serve  as  a  full-time  faculty 
member  for  two  years  or  more  and  faib  to  serve  tbe 
year  minimum  requirement,  be  or  she  is  liable  to 
pay  monetary  damages  to  the  United  States 
amounting  to  the  sum  of  (a)  tbe  total  amounts 
specified  in  Section  A.2  of  this  contract  plus  (b) 

an  "unserved  obligation  penalty"  of  $1,000  for  each 
month  unserved  as  set  forth  in  paragraph  3  of  this 
section  plus  (c)  any  tax  assistance  paid  plus  (d) 
interest,  penalties  and  administrative  charges  for  past 
due  payments. 


3.  The  'Unserved  ObUgation  Penalty"  means  tbe 
amount  equal  to  the  number  of  months  x>f  obligated 
service  that  were  not  completed  by  an  individual, 
multiplied  by  S  1,000  except  that  in  any  case  in 
which  the  individual  fails  to  serve  1  year,  the 
unserved  obligation  penalty  shall  be  equal  to  the 
fuO  period  of  obligated  service  multiplied  by  S1,000. 

4.  It  the  applicant  agrees  to  serve  more  than  the  2-year 
minimum  service  obligation  and  has  completed  tbe 
2-year  minimum  he  or  she  will  be  liable  for  such 
sums  paid  for  any  months  that  are  not  a  full  year 
beyond  the  2-year  minimum  requirement  as  agreed 
to  in  Section  B.l.c  of  this  contract,  plus  an  "unserved 
obligation  penalty"  of  S  1,000  for  each  month 
unserved. 

5.  Any  amount  the  United  states  is  entitled  to  recover 
shall  be  paid  within  one  year  of  the  date  tbe 
Secretary  determines  that  the  applicant  is  in  breach 
of  this  written  contract.  Failure  to  pay  by  the  due 
date  will  incur  delinquent  charges  provided  by 
Federal  Uw  (45  CFR  30.13). 

Section  D-Cance!Iation,  Suspension,  &  Waiver  of 
Obligation 

Any  service  or  payment  obb'gation  may  be  canceled, 
suspended,  or  waived  under  certain  circumstances 
described  below:  (1)  In  the  event  of  death  or  permanent 
and  total  disability,  the  Secretary  will  cancel  obligations 
under  this  contract.  To  receive  cancellation  in  the  event  of 
death,  the  executor  of  the  estate  must  submit  an  ofGcial 
death  certificate  to  the  Secretary.  To  receive  cancellation 
for  permanent  and  total  disability,  applicant  or  his/her 
representative  must  apply  to  the  Secretary,  submiiiing 
medical  evidence  of  my  condition,  and  the  Secretary  may 
cancel  this  obb'gation  in  accordance  with  applicable 
Federal  statutes  and  regulations;  (2)  Upon  receipt  of 
supporting  documentation  the  Secretary  may  waive  or 
suspend  service  or  payment  obligation  under  this  contract 
if  the  Secretary  determines  that:  (a)  meeting  tbe  terms  and 
conditions  of  the  contract  is  impossible  or  would  involve 
extreme  hardship;  and  (b)  enforcement  of  tbe  obUgations 
would  be  unconscionable.  (3)  Deferment  will  be  granted 
in  the  event  of  long  term  illness.  Supporting 
documentation  should  be  sent  to:  Division  of 
Disadvantaged  Assistance,  Room  8A-09  Parklawn  Building, 
5600  Fishers  Lane,  RockvUle.  MD  20857. 


The  Secretary  or  his/her  authorized  representative  must  sign  this  contract  before  it  becomes  effective. 
Applicant  Name  (Please  Print)  Applicant  Signature  *  Date 


Secretary  of  Health  and  Human  Services  or  Designee 


Date 


•  Before  signing,  be  sure  you  have  completed  section  B.l.c.  on  page  1  of  this  contract  indicating  tbe 
number  of  years  of  scAJce  vou  agree  to  perform. 


(PR  Doc  fl3-8S36  PiM  4-12-43;  8:4S  un] 
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Program  AnrK>unc«merit  antf  Proposed 
Review  Criteria  for  Granta  for  the 
Health  Adminiatration  Tratneeahipa 
and  Special  Projecta  Program  for 
Fiscal  Year  1993 

The  Health  Resoiirces  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1993  Grants  for  the  Health 
Administration  Traineeships  and 
Special  Project  Program  under  the 
authority  of  section  771.  title  Vn  of  the 
Public  Health  Service  Act.  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102-408.  dated  October  13. 1992. 
Comments  are  invited  on  the  proposed 
review  criteria. 

Approximately  $1,460,000  will  be 
available  in  FY  1993  for  this  program. 
Section  771(0(2)  limits  funds  for  special 
projects  to  no  more  than  30  percent  of 
total  program  funds.  Therefore, 
approximately  $1,050,000  will  be 
awarded  for  traineeships.  The 
remainder  of  program  funds  will  be 
awarded  for  special  projects.  For  special 
projects,  it  is  anticipated  that  $410,000 
will  be  available  to  support  from  12  to 
31  competing  awards  averaging  $10,000 
to  $25,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1992  under  previous 
legislation  (section  791A).  HRSA 
reviewed  41  applications  for  Health 
Administration  Traineeships.  Of  those 
applications,  100  percent  were 
approved  and  were  funded.  In  FY  1991, 
HRSA  reviewed  39  applications  for 
Health  Administration  Traineeships.  Of 
those  applications.  100  percent  were 
approved  and  were  funded.  Grant  funds 
were  distributed  by  formula  to  all 
approved  applicants. 

Puqiose 

Section  771  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to: 

(1)  Award  grants  which  provide 
traineeships  for  students  enrolled  in  an 
accredited  program  of  health 
administration,  hospital  administration, 
or  health  policy  analysis  and  planning 
programs;  and 

(2)  Assist  programs  of  health 
administration  in  the  development  or 
improvement  of  programs  to  prepar* 
students  J6or  employment  with  public  or 
nonprofit  private  entities. 

The  period  of  Federal  support  is  1 
year.  Applicants  must  compete  annually 
for  additional  funding. 


This  program  is  governed  by 
regulations  at  42  CFR  part  58,  subpart  D 
to  the  extent  to  which  these  regulaticms 
are  not  inconsistent  with  the  amended 
statute.  Please  note  the  following 
regarding  the  regulations: 

1.  Applications  will  be  reviewed  by  a 
peer  review  group  rather  than  as  stated 
in  42  CFR  58.224.  Review  criteria  are 
proposed  later  in  this  notice. 

2.  Requirements  for  traineeships 
identified  in  42  CFR  53.228  are 
eliminated  from  the  amended  statute. 

Eligible  Applicants 

Eligible  applicants  are  public  or 
nonprofit  private  educational  entities 
(including  graduate  schools  of  social 
work  but  excluding  accredited  schools 
of  public  health)  that  offer  a  graduate 
program  in  health  administration, 
hospital  administration,  or  health  policy 
analysis  and  planning  which  is 
acCTedited  by  the  AcCTediting 
Commission  on  Education  in  Health 
Services  Administration.  Applicants 
must  assure  that,  in  providing 
traineeships,  priority  will  be  given  to 
students  who  demonstrate  a 
commitment  to  employment  with  public 
or  nonprofit  private  entities  in  the  fields 
with  respect  to  which  the  traineeships 
are  awarded. 

National  Health  Obiectirea  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00473- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  01 7-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Heakh  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 


Proposed  Review  Criteria 

The  following  criteria  are  proposed 
for  review  of  applications  for  this 
program: 

1.  The  administrative  and 
management  ability  of  the  applicant  to 
carry  out  the  proposed  project  in  a  coat- 
effective  manner; 

2.  The  adequacy  of  the  staff  and 
faculty; 


3.  The  adequacy  of  institutional 
resources  available  to  conduct  graduate 
level  education,  to  include  the  adequacy 
of  teaching  facilities; 

4.  The  adequacy  of  recruitment  and 
placement  assistance  for  students  in 
accord  with  the  legislative  purpose  and 
intent;  and 

5.  The  extent  to  which  the  application 
justifies  the  purpose,  scope,  and  need 
for  the  traineeship  and/or  special 
project  grant. 

Distribution  of  Funds 

Traineeship  funds  will  be  distributed 
based  on  the  following  formula  (42  CFR 
58.225):  The  proportion  of  eligible  full- 
time  and  full-time  equivalent  graduate 
students  enrolled  in  health 
administration,  hospital  administration, 
health  policy  analysis  and  planning  of 
each  applicant  to  the  total  enrollment  of 
full-time  and  full-time  equivalent 
students  of  all  applicants  having 
approved  applicadons.  The  number  of 
full-time  equivalent  students  means  the 
number  of  part-time  students  converted 
to  full-time  by  dividing  the  total  number 
of  credit  hours  in  which  part-time 
students  are  enrolled  by  nine. 
Traineeship  funds  shall  provide  for 
tuition  and  fees  and  such  stipends  and 
allowances  (including  travel  and 
sub.sistence  expenses  and  dependency 
allowances)  for  the  trainees  as  the 
Secretary  may  deem  necessary. 

Approved  applications  for  the 
development  or  improvement  of 
programs  will  be  funded  up  to  $25,000 
within  available  funds  allocated  for 
special  projects.  No  more  than  30 
percent  of  appropriated  funds  may  be 
obligated  for  special  projects. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

Statutory  Funding  PreArence 

Preference  will  be  given  to  qualified 
applicants  that  meet  the  following 
conditions: 

(1)  Not  less  than  25  percent  of  the 
graduates  of  the  applicant  are  engaged 
in  full-time  practice  settings  in 
medically  underserved  communities. 
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(2)  The  applicant  recruits  and  admits 
students  from  medically  underserved 
communities. 

(3)  For  the  purpose  of  training 
students,  the  applicant  has  established 
relationships  with  public  and  nonprofit 
providers  of  health  care  in  the 
commimity  involved. 

(4)  In  training  students,  the  applicant 
emphasizes  employment  with  public  or 
nonprofit  private  entities. 

The  term  "medically  underserved 
community"  is  defined  in  the  Federal 
Register  at  58  FR  9570  dated  February 
22. 1993. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria.  The  comment  period  is  30  days. 
All  comments  received  on  or  before  May 
13. 1993.  will  be  considered  before  the 
final  review  criteria  are  established. 
Written  comments  should  be  addressed 
to:  Public  Health  Branch,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  8C-09,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental,  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Grants  Management  Branch 
(A19),  Biu-eau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  8C-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6857  FAX:  (301)  443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Public  Health  Branch,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  80-09,  5600  Fishers 
Lane.  Rockville,  Maryland  20857, 
Telephone:  (301)  443-6757,  FAX:  (301) 
443-1164. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 


been  approved  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act.  The  0MB 
Clearance  Number  is  0915-0060. 
The  deadline  date  for  receipt  of 
applications  is  May  13. 1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for  Health 
Administration  Traineeships  and 
Special  Projects  Program,  is  listed  at 
93.962  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  March  3, 1993. 
Robert  G.  Harmon, 

Administrator. 

[FR  Doc.  93-8537  Filed  4-12-93;  8:45  ami 
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Program  Announcement  and  Proposed 
Funding  Priorities  for  Nursing  Special 
Project  Grants  for  Fiscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1993  Grants  for  Nursing 
Special  Projects  under  the  authority  of 
section  820,  title  VIU  of  the  Public 
Health  Service  (PHS)  Act.  as  amended 
by  the  Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
n  of  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102-408,  dated  October  13, 1992. 
Comments  are  invited  on  the  proposed 
funding  priorities. 

Approximately  $10,300,000  will  be 
available  in  FY  1993  for  this  program. 
Total  continuation  support 
recommended  is  $4,000,000.  It  is 
anticipated  that  $6,300,000  will  be 
available  to  support  approximately  41 
competing  awards  averaging  $150,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 


potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1992,  HRSA  reviewed 
86  applications  for  Nursing  Special 
Projects.  Of  those  applications,  42 
percent  were  approved  and  58  percent 
were  disapproved.  Fifteen  projects,  or 
42  percent  of  approved  applications, 
were  funded.  In  FY  1991.  HRSA 
reviewed  140  applications  for  Nursing 
Special  Projects.  Of  those  applications, 
34  percent  were  approved  and  66 
percent  were  disapproved.  Fourteen 
projects,  or  29  percent  of  approved 
applications,  were  funded. 

Piupose 

Section  820(a)  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
for  the  purpose  of  assisting  schools  in 
increasing  the  number  of  students 
enrolled. 

Section  820(b)  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
for  the  estabhshment  or  expansion  of 
nursing  practice  arrangements  in 
noninstitutional  settings  to  demonstrate 
methods  to  improve  access  to  primary 
health  care  in  medically  underserved 
communities. 

Section  820(c)  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
for  the  purpose  of  providing  continuing 
education  for  nurses  serving  in 
medically  underserved  commimities. 

Section  820(d)  of  the  PHS  Act 
authorizes  the  Secretary  to  make  grants 
for  the  purpose  of  providing  fellowships 
to  individuals  who  are  employed  by 
nursing  facilities  or  home  health 
agencies  as  nursing  paraprofessionals. 

The  request  for  initial  support  may 
not  exceed  five  years  for  applications 
submitted  under  sections  820(a)  and 
820(b).  The  request  for  initial  support 
may  not  exceed  three  years  for 
applications  submitted  under  sections 
820(c)  and  820(d). 

This  program  is  governed  by 
regulations  at  42  CFR  part  57,  subpart  T 
to  the  extent  to  which  these  regulations 
are  not  inconsistent  with  the  amended 
statute.  The  purposes,  eligibility  and 
statutory  funding  preferences  have  been 
changed  by  the  Nurse  Practice 
Improvement  Amendments  of  1992. 
Reference  to  the  purposes,  eligibility 
and  statutory  funding  preferences  in  the 
regulations  are  superseded  by  the  law. 
The  CTirrent  piuposes,  eligibility  and 
statutory  funding  preference  are 
identified  in  this  notice. 

Eligibility 

Eligible  applicants  for  projects  under 
section  820(a)  include  public  and 
nonprofit  private  schools  of  nursing 
with  programs  of  education  in 
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professional  nursing.  To  receive  support 
under  820(a)  the  school  must  agree  to 
make  available  non-Federal 
contributions  in  an  amount  that  is  at 
least  10  percent  of  the  project  costs  for 
the  first  fiscal  year,  at  least  25  percent 
of  the  project  costs  for  the  second  fiscal 
year,  at  least  50  percent  of  the  project 
costs  for  the  third  fiscal  year,  and  at 
least  75  percent  of  the  project  costs  for 
the  fourtn  or  fifth  fiscal  years. 

Eligible  applicants  for  projects  under 
section  820(b)  include  public  and 
nonprofit  private  schools  of  nursing.  To 
receive  support  under  820(b)  the 
program  proposed  must  be  operated  and 
staffed  by  the  faculty  and  students  of  the 
school  and  must  be  designed  to  provide 
at  least  25  percent  of  the  students  of  the 
school  with  a  structured  clinical 
experience  in  primary  health  care. 

Eligible  applicants  for  projects  under 
section  820(c)  include  public  and 
nonprofit  private  entities. 

Eligible  applicants  for  projects  under 
section  820(d)  include  public  and 
nonprofit  private  entities  that  operate 
accredited  programs  of  education  in 
professional  nursing,  or  State-board 
approved  programs  of  practical  or 
vocational  muring.  To  receive  support 
under  820(d),  the  applicant  must  agree 
that,  in  providing  fellowships, 
preference  will  be  given  to  eligible 
individuals  who  (A)  are  economically 
disadvantaged  individuals,  particularly 
such  individuals  who  are  members  of  a 
minority  group  that  is  underrepresented 
among  registered  nurses;  or  (B)  are 
employed  by  a  nursing  facility  that  will 
assist  in  paying  the  costs  or  expenses. 
The  applicant  must  also  agree  that  the 
fellowships  provided  will  pay  all  or  part 
of  the  costs  of  (A)  the  tuition,  books,  and 
fees  of  the  program  of  nursing  with 
respect  to  which  the  fellowship  is 
provided;  and  (B)  reasonable  living 
expenses  of  the  individual- during  the 
period  for  which  the  fellowship  is 
provided. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 


strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes 
to  serve: 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  such 
purposes; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  adequacy  of  the  facilities  and 
resources  available  to  the  applicant  to 
carry  out  the  proposed  project; 

5.  The  qualifications  of  the  project 
director  and  proposed  staff; 

6.  The  reasonableness  of  the  proposed 
budget  in  relation  to  the  proposed 
project:  and 

7.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis 
after  the  period  of  grant  support. 

Other  Considerationa 

In  addition,  the  following  funding 
factors  may  be  appUed  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Apphcations  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preferences 

In  making  awards  of  grants  under 
section  820(a),  preference  will  be  given 
to  any  qualified  school  that  provides 
students  of  the  school  with  clinical 
training  in  the  provision  of  primary 
health  care  in  publicly-funded  (A)  urban 
or  rural  outpatient  facilities,  home 
health  agencies,  or  public  health 
agencies;  or  (B)  rarai  hospitals. 

In  making  awards  of  grants  under 
section  820(d),  preference  will  be  given 
to  any  qualified  applicant  operating  an 
accredited  program  of  education  in 
professional  nursing  that  provides  for 
the  rapid  transition  to  status  as  a 
professional  nurse  fi-om  status  as  a 
nursing  paraprofessional. 


Proposed  Funding  Priorities 

It  is  proposed  that  a  priority  be  given 
to  schools  that  offer  generic 
baccalaureate  programs.  It  is  also 
proposed  that  a  priority  be  given  to 
schools  that  offer  both  generic 
baccalaureate  nursing  programs  and  RN 
completion  programs.  These  priorities 
are  designed  to  facilitate  the  education 
of  nurses  prepared  to  work  in  primary 
care  settings  and  to  increase  the  number 
of  primary  care  providers.  These 
priorities  apply  to  applications  for 
grants  under  section  820(a). 

It  is  proposed  that  a  funding  priority 
will  be  given  to  programs  which 
demonstrate  either  substantial  progress 
over  the  last  3  years  or  a  significant 
experience  of  10  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 
populations  identified  as  at-risk  of  poor 
health  outcomes.  This  priority  is 
consistent  with  a  HRSA  strategy  to 
increase  the  number  of  health 
professionals  from  minority  and  other  at 
risk  populations,  to  assure  equal  access 
to  health  professions  education  for  all 
papulation  groups,  and  uhimately,  to 
provide  a  greater  volume  of  health  care 
in  underserved  areas.  This  priority 
applies  to  applications  for  grants  under 
sections  820(a),  820(b),  an(r820(d). 

Finally,  it  is  proposed  that  a  funding 
priority  will  be  given  to  applications  for 
continuing  education  programs  for 
nurses  from  medically  underserved 
areas  to  increase  their  knowledge  and 
skills  in  care  of  persons  who  are  HIV 
positive  or  who  have  AIDS.  This 
priority  applies  to  applications  for 
grants  under  section  820(c) 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priorities.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  May  13, 1993,  will  be  considered 
before  the  final  funding  priorities  are 
established.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  stating  when  the 
final  funding  priorities  will  be  applied. 
Written  comments  should  be  addressed 
to:  Maria  Salmon,  Director,  Division  of 
Nursing,  Bureau  of  Health  Professions. 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  9-36,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
6:30  a.m.  and  5  p.m. 


19272 


Federal  Register  /  Vol.  58,  No.  69  /  Tuesday.  April  13,  1993  /  Notices 


Application  Reqnesls 

Requests  for  application  materials  and 
questions  regardixig  grants  policy  and 
business  management  issues  should  be 
directed  to:  Grants  Management  Branch 
(DlO),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  BC-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6915,  FAX:  (301)  443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mary  S.  Hill,  Chief,  Nursing  Education 
and  Practice  Resources  Branch,  Division 
of  Nursing,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  9-36.  5600  Fishers  Lane, 
Rockville.  Maryland  20857,  Telephone: 
(301)  443-6193;  FAX:  (301)  443-8586. 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  May  19, 1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadUne  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Nursing  Special  Project 
Grants,  is  listed  at  93.359  in  the  Catalog 
of  Federal  Domestic  Assistance.  It  is  not 
subject  to  the  provisions  of  Executive 
Order  12372.  Intergovernmental  Review 
of  Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  February  24. 1993. 
Robait  G.  Hanaoa, 
Administrator. 
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Program  Announcement  end  Propoeed 
Review  Criterta  for  Public  Health 
Tralneeshlpe  to  Schoota  of  PukMIc 
Healtti  and  Other  PulHic  and  Nonprofit 
Private  biaUtutiona  for  Fiacal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1993  Grants  for  Public  Health 
Traineeships  to  Schools  of  Public 
Health  and  Other  Public  and  Nonprofit 
Private  Institutions  under  the  authority 
of  section  761,  title  VII  of  the  Public 
Health  Service  Act  as  amended  by  the 
Heahh  Professions  Education  Extension 
Amendments  of  1992.  Pubhc  Law  102- 
408.  dated  October  13, 1992.  Comments 
are  invited  on  the  proposed  review 
criteria. 

The  Heedth  Professions  Education 
Extension  Amendments  of  1992  have 
made  changes  in  this  program  including 
changes  in  the  eligibility  of  applicants 
and  eligibility  of  students  for 
traineeships.  In  addition,  severe 
shortage  occupations  are  identified  and 
set-asides  of  appropriated  funds  for 
particular  categories  of  public  health 
personnel  are  deleted.  This 
announcement  includes  a  description  of 
eligibility  of  applicants,  eligibility  of 
students  for  traineeships  and  severe 
shortage  occupations. 

Approximately  $2,475,000  will  be 
available  in  FY  1993  for  this  program. 
It  is  anticipated  that  36  to  40  competing 
awards  will  be  made  averaging  $80,000 
to  $68,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FT  1992,  HRSA  reviewed 
24  applications  for  Public  Health 
Traineeships.  Of  those  applications,  100 
percent  were  approved.  Twenty  foiu- 
projects,  or  100  percent  of  the 
applications  received,  were  funded.  In 
FY  1991,  HRSA  reviewed  24 
applications  for  Public  Health 
1>aineeships.  Of  those  applications,  100 
percent  were  approved.  Twenty  four 
projects,  or  100  percent  of  the 
applications  received,  were  funded. 

Purpose 

Section  761  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
award  PubUc  Health  Traineeship  grants 
to  accredited  schools  of  Pubhc  Health 
and  to  other  public  or  nonprofit  private 
institutions  accredited  for  the  purpose 
of  providing  traineeships  to  individuals 
who  are  pursuing  a  course  of  study  in 
a  health  professions  field  in  which  there 


is  a  severe  shortage  of  health 
professionals  (epidemiology, 
environmental  health,  biostatistics, 
toxicology  and  public  health  nutrition). 
Funds  may  be  used  only  for  student 
support. 

liie  period  of  Federal  support  is  1 
year.  Applicants  may  compete  for 
funding  for  additional  years. 

This  program  is  governed  by 
regulations  at  42  GPR  part  58,  subpart  C 
to  the  extent  to  which  these  regulations 
are  not  inconsistent  with  the  amended 
statute.  Please  note  the  following 
regarding  the  regulations: 

1.  Applications  will  be  reviewed  by  a 
peer  review  group.  Established  (42  CFR 
58.204)  and  proposed  review  criteria  are 
listed  later  in  this  notice. 

2.  The  amount  of  the  grant  award  to 
all  grantees,  including  Schools  of  Public 
Health  and  other  public  and  nonprofit 
private  institutions,  will  be  based  on  the 
formula  identified  in  42  CFR  58.205. 

3.  Requirements  for  traineeships 
identified  in  42  CFR  58.208  are 
eliminated  fitim  the  amended  statute. 

4.  Eligibility  requirements  for  trainees 
are  statutory  and  supersede  those  listed 
at  42  CFR  58.209. 

Eligible  Applicants 

Ehgible  applicants  include  (1) 
Schools  of  Public  Health  that  have  been 
accredited  by  the  Council  on  Education 
for  Public  Health  and  (2)  other  public  or 
nonprofit  private  institutions  accredited 
by  a  body  recognized  for  this  purpose  by 
the  Secretary  of  the  Department  of 
Education  when  requesting  support  for 
grant-targeted  programs  (epidemiology, 
environmental  health,  biostatistics. 
toxicology  and  public  health  nutrition). 
The  accredited  school  or  program  must 
be  located  in  a  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands.  Guam.  American  Samoa,  or  the 
Trust  Territory  of  the  Pacific  Islands 
(the  Republic  of  Palau),  the  Republic  of 
the  Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 

Eligibility  Requirement  Cor  Trainees 

In  addition  to  meeting  the  grantee 
institution's  admission  standards, 
trainees  must  meet  the  following  criteria 
to  be  eligible  for  grant  support: 

(1)  Trainees  must  be  United  States 
citizens,  noncitizen  nationals,  or  foreign 
nationals  having  in  their  possession  a 
visa  permitting  permanent  residence  in 
the  United  States. 

(2)  New  trainees  must  be  pursumg  a 
graduate  degree  in  a  health  professions 
field  in  which  there  Is  a  severe  shortage 
of  health  professionals.  Ongoing 
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traineeship  commitments  will  be 
continued. 

(3)  All  trainees  must  meet  the  school's 
admission  requirements  specified  in  the 
approved  CTant  application. 

Traineesnip  support  may  not  be 
provided  to: 

(1)  individuals  who  do  not  meet  the 
qualifications  for  admission  as  specified 
in  the  approved  application; 

(2)  full-time  Federal  employees  unless 
they  are  on  Leave  Without  Pay  status; 

(3)  students  pursuing  training  at  the 
undergraduate  level; 

(4)  students  in  programs  designed  to 
prepare  them  for  careers  in  research; 

(5)  preventive  medicine  and  dental 
public  health  residents  (section  763  may 
be  used  for  these  students); 

(6)  individuals  on  temporary  or 
student  visas. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington.  DC  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Established  Review  Criteria 

A  technical  review  group  composed 
of  representatives  from  public  health 
academia  and  practice  will  decide 
which  applications  to  approve  by 
considering,  among  other  factors: 
'     (1)  The  administrative  and 
management  abihty  of  the  apphcant  to 
carry  out  the  proposed  project  in  a  cost- 
effective  manner;  and 

(2)  The  adequacy  of  the  staff  and 
.  faculty. 

Proposed  Review  Criteria 

hi  addition,  it  is  proposed  that  these 
additional  review  criteria  be  considered 
by  the  technical  review  group  in 
determining  which  apphcations  to 
approve: 

(1)  Adequacy  of  the  Institutional 
resources  available  to  conduct  graduate 
level  education,  for  example,  faculty. 


teaching 


laboratories. 


acilities,  hbrary  resources,  and 


(2)  Adequacy  of  recruitment  and 
placement  assistance  for  students  in  the 
severe  shortage  occupations. 

(3)  The  extend  to  which  the  applicant 
justifies  the  purpose,  scope  and  need  for 
the  traineeship. 

Distribution  of  Funds 

Funds  will  be  distributed  based  on  a 
modified  version  of  the  formula  found 
in  42  CFR  58,205:  The  proportion  of 
ehgible  full-time  and  full-time 
equivalent  graduate  students  of  each 
apphcant  enrolled  in  severe  shortage 
occupations  targeted  for  support 
(epidemiology,  environmental  health, 
biostatistics.  toxicology,  and  public 
health  nutrition)  to  the  total  full-time 
and  full-time  equivalent  enrollment  of 
students  in  these  fields  of  all  apphcants 
having  approved  apphcations. 
Modifications  in  the  formula  are  the 
resuh  of  statutory  changes.  The  number 
of  full-time  equivalent  students  means 
the  number  of  part-time  students 
converted  to  full-time  by  dividing  the 
total  number  of  credit  hours  in  which 
part-time  students  are  enrolled  by  nine. 


Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  review 
criteria.  The  comment  period  is  30  days. 
All  comments  received  on  or  before  May 
13. 1993.  vsrill  be  considered  before  the 
final  review  criteria  are  established.  No 
funds  will  be  allocated  or  final 
selections  made  until  a  final  notice  is 
published  stating  when  the  final  review 
criteria  will  be  applied.  Written 
comments  should  be  addressed  to: 
Public  Health  Branch,  Division  of 
Associated,  Dental  and  Public  Health 
Professions,  Biu^au  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,  room  80-09.  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 
All  comments  received  will  be 
available  for  pubhc  inspection  and 
copying  at  the  Division  of  Associated, 
Dental  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
hohdays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Grants  Management  Branch 
(A03),  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  8C-26,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6857,  FAX:  (301)  443-6343. 
Completed  applications  should  be 


returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Public  Health  Branch,  Division  of 
Associated,  Dental  and  PubUc  Health 
Professions,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  room  8C-09,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 
Telephone:  (310)  443-6757,  FAX:  (301) 
443-1164. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  0MB 
Clearance  Number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  May  13, 1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderiy  processing.  (Applicants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercid  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maihng.) 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for  Public 
Health  Traineeships,  is  listed  at  93.964 
in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Pubhc  Health  System 
Reporting  Requirements. 

Dated:  February  24, 1993. 
Robert  G.  Harmon. 
Administrator. 
IFR  Doc.  93-8538  Filed  4-12-93;  8:45  am) 

BUXMO  CODC  41*»-1S-P 


National  Institutes  of  Health 
Division  of  Research  Grants;  Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  meetings  of  the 
Division  of  Research  Grants  Behavioral 
and  Neurosciences  Special  Emphasis 
Panel. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6).  title  5, 
U.S.C  and  sec.  10(d)  of  PubUc  Uw  92- 
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463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  and  Small  Business 
Innovation  Research  Program 
Applications  in  the  various  areas  and 
disciplines  related  to  behavior  and 
neuroscience.  These  applications  and 
the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Office  of  Committee 
Management,  Division  of  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20B92.  telephone  301-496-7534.  will 
furnish  summaries  of  the  meetings  and 
rosters  of  panel  members. 

Meetings  to  Review  Individual  Grant 
Applications 

Scientific  Review  Administrator:  Dr. 

Anita  Sostek,  (301)  496-8814 
Date  of  Meeting:  April  19, 1993 
Place  of  Meeting:  Westwood  Bldg..  room 

319.  NIH.  Bethesda,  MD  (Telephone 

Conference) 
Time  of  Meeting:  4  p.m. 

Scientific  Eeview  Administrator:  Dr. 

Anita  Sostek,  (301)  496-8814 
Date  of  Meeting:  April  20, 1993 
Place  of  Meeting:  Westwood  Bldg.,  room 

319,  NIH,  Bethesda.  MD  (Telephone 

Conference) 
Time  of  Meeting:  2  p.m. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844.  93.84&-93.878, 
93.892,  93.893.  National  Institutes  of  Health. 
HHS) 

Dated;  April  2. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  93-8686  Filed  4-12-93,  8:45  am) 

MUJNG  CODE  4t4(M>1-W 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(N1l«-940-0»-4730-12] 

Notice  of  Filing  of  Plats  of  Survey;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  May  12, 1993. 


New  Mexico  Prlndpai  Maridian,  New 
Mexico: 

T.  6  N.,  R.  11  W..  Accepted  March  14. 1993. 

for  Group  902  NM. 
T.  5  N.,  R.  11  W.,  Accepted  March  19. 1993, 

for  Group  902  NM. 
T.  29  S.,  R.  10  W.,  Accepted  March  17, 1993, 

for  Group  847  NM. 
The  Sebastian  Martin  Grant,  Accepted  March 

18, 1993,  for  Group  897  NM. 

Indian  Meridian,  Oklahoma: 

T.  7  N..  R.  10  W.,  Accepted  March  18, 1993. 
fiDrGroup62  0K. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  Hling,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wish  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management,  P.O.  Box  27115, 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 

Dated:  April  5. 1993. 
|ohn  P.  Bennett, 

Chief.  Cadastral  Survey. 

IFR  Doc.  93-8559  Filed  4-12-93;  8:45  ami 

BUJJNC  CODE  O10-FB-M 


National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area 

AGENCY:  National  Park  Service; 
Delaware  Water  Gap  National 
Recreation  Area,  Interior. 
ACTION:  Notice  of  Availability. 

SUMMARY:  The  National  Park  Service  is 
announcing  that  it  is  seeking  written 
proposals  for  the  use  of  Camp  Mohican 
which  is  located  on  the  New  Jersey  side 
of  the  Delaware  Water  Gap  National 
Recreation  Area  near  Blairstown. 
DATES:  All  proposals  must  be  received 
by  5  p.m.  on  Friday,  May  7, 1993,  in 


order  to  be  considered  for  a  five  year 
renewable  agreement. 
ADDRESSES:  Proposals  should  be  sent  to 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324. 

FOR  FURTHER  INFORMATION  CONTACT: 
Management  Assistant,  Delaware  Water 
Gap  National  Recreation  Area,  at 
telephone  number  (717)  588-2435. 
SUPPLEMENTARY  INFORMATION:  Formerly 
used  as  a  Boy  Scout  Camp  and  than  as 
an  outdoor  resource  center,  Camp 
Mohican  contains  some  eighteen 
structures  and  covers  an  area  of 
approximately  twenty  acres.  These 
buildings  had  been  utilized  as  lodges, 
employee  housing,  dining  hall, 
conference  room,  boat  house,  garage, 
and  maintenance  facilities.  Potable 
water  is  supplied  from  wells,  and 
electric  power  is  available.  The  Camp 
and/or  the  dining  hall  can  accommodate 
up  to  approximately  200  persons. 

Proposed  uses  must  be  compatible 
with  the  mission  of  the  National  Park 
Service  and  the  Delaware  Water  Gap 
National  Recreation  Area.  The  use  must 
be  for  public  outdoor  recreation  and  be 
advantageous  to  the  public.  The  use 
must  contribute  to  the  understanding 
and  preservation  of  the  cultural  and 
natural  resources.  It  must  be  non- 
polluting,  visually  non-obtrusive,  and 
conservation  oriented  in  nature.  The 
permittee  will  be  responsible  for 
maintenance  and  improvement  of  the 
facilities,  have  year-round  responsibility 
for  the  Camp,  and  must  comply  with  all 
local,  state,  and  Federal  regulations 
governing  the  type  of  use. 
John  J.  Reynold!, 

Regional  Director,  Mid-Atlantic  Region. 
(FR  Doc.  93-8486  Filed  4-12-93:  8:45  ami 

BILUNO  CODC  4310-7(MI 


Acadia  National  Park,  Bar  Hart>or,  ME; 
Acadia  National  Park  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770.  5 
U.S.C.  Ap.  1,  Sec,  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  May  10, 
1993. 

The  Commission  was  established 
pursuant  to  Public  Law  99-420,  section 
103.  The  purpose  of  the  commission  is 
to  consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
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tenaination  of  rights  of  use  «nd 
occupancy. 

llie  neeting  will  convene  at  the 
Treraont  Fire  Station,  Rt.  102A, 
Tremont,  Maine,  at  1  p.m.  to  consider 
the  following  agenda: 

1.  Refview  and  approval  of  minutes 
from  the  meeting  held  December  14, 
1992. 

2.  Report  of  the  Conservation 
Easement  Subcommittee. 

3.  Report  of  the  Acquisitior 
Subcommittee. 

4.  Superintendent's  report. 

5.  Public  comments. 

6.  Proposed  agenda  and  date  of  next 
Commission  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177,  Bar  Harbor,  Maine  04609, 
telephone:  (207)  288-3338. 

Dated:  April  6, 1993. 
JobnCtMd, 
Acting  Regional  Director. 
IF«  Doc.  93-8606  Filed  4-12-93:  8:45  am] 
BiLUNO  ooec  «110-9»« 


Farmlnglon  Wild  and  Sc*nlc  River 
Studjr;  MamechuMtU  and  Connecticut 
Farmington  River  Study  Committee; 
Meeting 

The  National  Park  Service  is  hereby 
announcing  that  a  meeting  of  the 
Farmington  River  Study  Committee  will 
be  held  at  7:30  p.m.  on  Thursday,  April 
29, 1993. 

The  Committee  was  established 
pursuant  to  Public  Law  99-590.  The 
purpose  of  the  Committee  is  to  consult 
with  the  Secretary  of  the  Interior  and  to 
advise  the  Secretary  in  conducting  the 
study  of  the  Farmington  River  segments. 

The  meeting  will  convene  at  7:30  p.m. 
at  the  Barkhamsted  Elementary  School 
Gymnasium,  Barkhamsted.  Connecticut 
(the  school  is  located  on  Route  318  in 
Pleasant  Valley,  approximately  200 
yards  west  of  the  intersection  with 
Route  181  and  the  Farmington  River). 

Agenda 

I.  Introductions 

n.  Approval  of  minutes  from  meetings 

on  2/13/92  and  5/14/92 
III.  Reports  from  Water  Resources 

Subcommittee  and  River 

Conservation  Planning 

Subcoaunittee 
rv.  Discuasion  of  Proposed  Upper 

Farmington  River  Management  Plan 


and  Study  Committee 
recommendation  conoemiog  Wild 
and  Scenic  River  designation 

V.  Opportunity  for  public  comment 

VI.  Committee  vole/s  concerning  River 

Management  Plan  and 
recommendation  on  Wild  and 
Scenic  designation 

VII.  Other  business 
Further  information  concerning  this 

meeting  may  be  obtained  from  the  Chief, 
Office  of  Communications,  National 
Park  Service,  North  Atlantic  Region,  15 
State  Street,  Boston,  Massachusetts. 
02109(617)223-5199. 

Dated:  April  6, 1993. 
John  C  Raed, 
Acting  Regional  Director 
[FR  Doc.  93-B607  Filed  4-12-93;  8:45  am] 

BIUJNQ  COOE  4>t»-T«-M 


National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
April  3, 1993.  Pursuant  to  §  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  April  30,  1993. 
Beth  L.  Savage, 

Acting  Chief  of  Registration,  National 
Register 

MASSACHUSETTS 

Essex  County 

St.  Nicholas  Orthodox  Church  and  Rectory. 
64-66  Forrester  St..  Salem,  93000346 

Norfolk  County 

Quincy  Point  FireStation.  615  Washington 
St..  Quincy,  93000347 

NORTH  CAROLINA 

Buncombe  County 

Bent  Creek  Campus  of  the  Appalachian 
Forest  Experiment  Station,  Brevard  Rd.  S 
of  jet.  with  1-26.  Ashviile  vicinity. 
93000373 

PENNSYLVANIA 

Allegheny  County 

Woods,  John,  House  (Whiskey  Rebellion 
Resources  in  Southwestern  Pennsylvania 
MPS).  4604  Monogahela  St..  Pittsburgh. 
93000353 

Chester  County 

Elverson  Historic  District.  Main.  Chestnut 
and  Hall  Sts.  and  Park  Ave.,  Elverson, 
93000354 

Meredith,  Stephen.  House,  PA  100  halfway 
between  Bucktown  and  Pughtown.  South 


Coventry  Township,  Bucktown  vicinity, 
93000355 

Indiana  County 

Buffalo.  Rochester  (r  Pittsburgh  Railway 
Indiana  Passenger  Station,  1125 
Philadelphia  St.,  Indiana,  93000365 

Downtown  Indiana  Historic  District,  Roughly 
bounded  by  Water.  7th  and  6th  Sts.  and 
Wayne  Ave..  Indiana,  93000366 

Lancaster  County 

Poole  Forge  (Iron  and  Steel  Resources  of 
Pennsylvania  MPS).  1936, 1938, 1940  and 
1942  Main  St.,  Caernarvon  Township, 
Narvon,  93000351 

Northampton  County 

Lehigh  Valley  Silk  Mills,  Jet.  of  Seneca  and 
Clewell  Sts.,  Fountain  Hill.  93000356 

Wayne  County 

Milanville  Historic  District  (Upper  Delaware 
Valley.  New  York  and  Pennsylvania,  MPS). 
Roughly,  Rt.  63027  from  jet.  with  Rt.  63029 
E  to  Skinner's  Falls  Bridge  via  bridge 
approach  rd.,  Damascus  Township, 
Milanville,  93000352 

TENNESSEE 

Maury  County 

Mayes.  Dr.  Samuel,  House.  Jet.  of  Zion  Ln. 
and  Canaan  Rd.,  Columbia  vicinity, 
93000345 

VIRGINIA 

Alleghany  County 

Fudge  House,  620  Parklin  Dr .  Covington, 
93000348 

Buckin^am  County 

Stanton  Family  Cemetery.  VA  677  E  side,  0  4 
mi.  N  of  jet.  with  VA  676.  Diana  Mills 
vicinity,  93000350 

Greene  County 

Gibson  Memorial  (Chapel  and  Martha  Bagby 
Battle  House  at  Blue  Ridge  School.  VA  627 
W  side.  NW  of  jet.  with  VA  810,  Dyke 
vicinity,  93000349 

WASHINGTON 

Clallam  County 

Aircraft  Warning  Service  Observation  Tower, 
216  Spring  Rd.,  Agnew  vicinity,  93000363 

Clark  County 

Roffler.  John.  House.  1437  NE.  Everett  St , 
Camas.  93000366 

King  Coatity 

Camp  North  Bend.  45509  SE.  150th  St., 

North  Bend. 93000372 
First  Methodist  Protestant  Church  of  Seattle. 

128  16th  Ave.  E.,  Seattle,  93000364 
Phillips  House.  7 W-yu^.  Union  St.,  Seattle, 

93000359 

Pierce  County 

DeVoe,  Emma  Smith.  House,  308  E.  133rd 
St.,  Taeoma  vicinity,  93000369 
Masonic  Temple  Building— Temple 
Theater  (Movie  Theaters  in  Washington  State 
MPS),  47  St.  Helens  Ave.,  Taooma,  93000357 
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San  Juan  County 

Krumdiack  Homestead,  N.  coast,  between 
Fishery  Pt.  and  Pt.  Haminond,  Waldron 
Island,  93000367 

Spokane  County 

Whitten  Block,  N.  1  Post  St.,  Spokane, 
93000362 

Walla  Walla  County 

Liberty  Theater  (Movie  Theaters  in 
Washington  State  MPS),  50  E.  Main  St.. 
Walla  Waila.  93000358 

Whatcom  County 

Montague  and  McHugh  Building.  114  W. 
Magnolia  St.,  Dellingham.  93000371 

Whitman  County 

Oakesdaie  Citv  Hall.  E.  101  Steptoe, 
Oakesdele.  93000.'i60 

Yakima  County 

Young  Women 's  Christian  Association 
Building.  15  N.  Naches  Ave.,  Yakima, 
93000361 

IFR  Doc.  93-860«  Filed  4-12-93;  8:45  am) 

BtUJNQ  CODE  4310-7&-M 


DEPARTMENT  OF  JUSTICE 

Consent  Decree  In  Action  Brought 
Under  the  Clean  Water  Act;  United 
State*  V.  Texas  Tank  Car 

In  accordance  with  Departmental 
policy,  28  CTR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Texas  Tank  Car.  Civil  Action 
No.  92-CV0002-W.  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Texas  on  March  31, 
1993.  This  Consent  Decree  resolves  a 
Complaint  filed  by  the  United  States 
against  Texas  Tank  Car  pursuant  to 
Section  301  of  the  Clean  Water  Act.  33 
U.S.C.  1311. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  seeking  to  recover  civil 
penalties  and  injunctive  relief  against 
defendant  Texas  Tank  Car  for  alleged 
violations  of  the  Clean  Water  Act.  The 
Complaint  alleged  that  Texas  Tank  Car 
discharged  hydrostatic  test  water  into  a 
ditch  leading  to  the  Concho  River 
without  an  approved  National  Pollution 
Elimination  System  Discharge  Permit. 
As  part  of  the  settlement  in  this  case, 
defendant  Texas  Tank  Car  will  pay  the 
United  States  a  civil  penalty  of  $60,000 
and  will  institute  a  comprehensive 
wastewater  recycling  program  which 
will  eliminate  Texas  Tank  Car's 
discharges  of  hydrostatic  test  water  from 
its  facility. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 


days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
Vntted  States  v.  Texas  Tank  Car.  DOJ 
number  90-5-1-1-3632. 

Copies  of  the  proposed  Consent 
Dscree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Northern 
District  of  Texas,  United  States  Federal 
Building  and  Courthouse,  Lubbock. 
Texas  79401 ,  and  at  the  U.S. 
Environmental  f^rolection  Agency, 
Office  of  the  Regional  Counsel,  Region 
VI,  1445  Ross  Avenue,  Dallas,  Texas 
75202.  Copies  of  the  proposed  Consent 
Decree  may  also  be  obtained  from  the 
Consent  Decree  Library,  1120  G  Street 
NW..  4ih  Floor,  Washington,  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  by  mall 
or  in  person  from  the  Consent  Decree 
Library.  When  requesting  a  copy  of  the 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $6.00  (25  cents  per 
page  reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
John  C.  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc.  93-8505  Filed  4-12-93;  8:45  am) 

BtLUNO  CODE  4410-01-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-28,445] 

Anderson  Sportswear;  Fairview,  NJ; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  15, 1993  in  response 
to  a  union  petition  which  was  filed  on 
behalf  of  workers  a^  Anderson 
Sportswear,  Fairview,  New  Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose;  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  1st  day  of 
April,  1993. 

Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-8593  Filed  4-12-93;  8:45  am) 

BlUJNa  COOC  4B10-3»-W 


Baker  Oil  Tods.  A/K/A  TrKStote  Oil 
Tools,  Inc.,  Duncan,  OK;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Operating  at  Various  Other  Locations  in 
These  States: 

TA-W-27,927A— Alaska 
TA-W-27,927B— Arkansas 
TA-W-27.927C— California 
TA-W-27,927D— Colorado 
TA-W-27,927E— Florida 
TA-W-27,927F— Illinois 
TA-W-27,927G— Kansas 
TA-W-27.927H— Louisiana 
TA-W-27,927I— Michigan 
TA-W-27.927}— Mississippi 
TA-W-27.927K— Montana 
TA-W-27.927L— New  Mexico 
TA-W-27,927M— North  Dakota 
TA-W-27,927N— Ohio 
TA-W-27,9270— Oklahoma 
TA-W-27,927P— Pennsylvania 
TA-W-27,927Q— Texas  (except  Houston  and 

Odessa) 
TA-W-27,927R— Utah 
TA-W-27,927S— West  Virginia 
TA-W-27,927T— Wyoming 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  18, 1993,  applicable  to  the 
workers  at  the  subject  firm.  The 
certification  notice  was  published  in  the 
Federal  Register  on  March  26, 1993  (58 
FR  16420). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
findings  show  that  Tri-State  Oil  Tools, 
Inc.,  a  subsidiary  of  Baker  Hughes,  was 
merged  into  Baker  Oil  Tools  in  1992. 
Accordingly,  the  findings  show  that 
some  of  the  claimants'  wages  for  Baker 
Oil  Tools  were  reported  for 
Unemployment  Insurance  tax  purposes 
under  Tri-State  Oil  Tools,  Inc. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Baker  Oil  Tools.  The  amended  notice 
applicable  to  TA-W-27,927  is  hereby 
issued  as  foUows: 

All  workers  of  Baker  Oil  Tools,  Duncan, 
Oklahoma  a/k/a  Tri-State  Oil  Tools  and 
operating  at  various  locations  in  the 
following  States;  Alaska,  Arkansas, 
California,  Colorado,  Florida,  Illinois, 
Kansas,  Louisiana,  Michigan,  Mississippi, 
Montana,  New  Mexico,  North  Dakota,  Ohio. 
Oklahoma,  Pennsylvania,  Texas  (except 
Houston  and  Odessa),  Utah,  West  Virginia 
and  Wyoming  who  became  totally  or 
partially  separated  from  employment  on  or 
after  October  15, 1991  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974: 
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Signed  in  Washington.  DC,  this  31st  day  of 
March  1993. 
Manrin  M.  Fooks, 

Director,  Office  ofTrade Adjustment 
Assistance. 

(FR  Doc  93-8594  Filed  4-12-93;  8:45  am] 

BiUJNO  CODE  461  »-3»<M 


[TA-W-a84»82] 

Cyprua  Thompson  Craak  Mining  Co.; 
Ctayton,  ID;  R«via«d  DMMmlneUon  on 
Racontidaratlon 

On  March  23, 1993,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  Cyprus  Thompson  Creek 
Mining  Company  in  Clayton,  Idaho.  The 
notice  will  soon  tw  published  in  the 
Federal  Register. 

The  workers  produced  molybdenum 
concentrates  from  molybdenum  ores. 
The  concentrates  were  shipped  to  other 
Cyprus  affiliates  in  an  integrated 
production  process  for  further 
processing  into  molybdenum  oxide  and 
other  molybdenum  products. 

The  workers  were  denied  certification 
because  Cyprus  did  not  import 
molybdenum  concentrates  and  other 
Cyprus  affiliates  producing 
mdybdenum  proHducts  were  not 
certified  for  TAA. 

The  investigation  files  show  that 
Cyprus  Thompson  Creek  Mining  was 
certified  earlier  (TA-W-19.976)  under 
similar  conditions.  The  investigation 
findings  in  TA-W-19.976  show  that  the 
molybdenum  concentrates  were  shipped 
to  other  Cyprus  affiliates  for  further 
processing  and  sold  to  customers. 

Findings  on  reconsideration  show 
that  Cyprus  Thompson  Creek  Mining 
Company  in  Clayton  ceased  operations 
in  December  1992  when  all  production 
workers  were  laid  off. 


U.S.  imports  of  molybdenum  oxide 
compounds  show  that  imports  increased 
absolutely  in  1992  compared  to  1991. 

The  Department  contfucted  a  survey 
on  reconsideration  and  found  customers 
decreasing  their  purchases  from  Cyprus 
and  increasing  their  import  purchases  of 
raolybdeum  products  from  Chile  in 
1992. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  woricers  at  Cyprus 
Thompson  Creek  Mining  Company  in 
Clayton,  Idaho  were  adversely  affected 
by  increased  imports  of  articles  like  or 
directly  competitive  with  the 
molybdenum  products  at  the  Cyprus 
TTiompson  Creek  Mining  in  Clayton. 
Idaho.  In  accordance  with  the 
provisions  of  the  Act. !  make  the 
following  revised  determination  for 
workers  of  the  Cyprus  Thompson  Creek 
Mining  Company  in  Clayton,  Idaho. 

All  workers  of  Cyprus  Thompson  Creek 
Mining  Company  in  Qayton,  Idaho  who 
became  totally  or  partially  eeperatsd  ftfjm 
employment  on  or  after  November  30, 1991 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  1st  day  of 
April  1993. 

Stepfarai  A.  Wmdner; 

Deputy  Director,  Office  of  Legislation  &■ 
Actuarial  Service,  Unemployment  Insanmce 
Services. 

[PR  Doc.  93-8591  Filed  4-12-93;  8:45  am] 
WLUNO  CODE  «81».W-M 


Investigations  Regarding  Certifications 
of  Eiigibitity  To  Apply  for  Wortwr 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 

Appendix 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Aa.  The  investigations 
win  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  pertial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  belo*v, 
not  later  than  April  23,  1993. 

Interested  persons  are  invited  to 
submit  wTitten  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  23, 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of  • 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  DC.  this  29th  day  of 
March,  1993. 

Marvin  M.  Fooka, 

Director.  Office  of  Trade  Adjustment 
Assistance. 


PatWoner:  Union/workers/firm— 


G.E.  Motors  (1UE) _ 

OMC  Traoe  Winds  (Co) 

National  Coooerattye  Reflrwy  Assoc 
(Wkra). 

Moog,  Inc.  <Wkrs)  „ 

Lacks  indunnee  Saranac  Plant  (Co) .. 

KP/Stent  Con^  (Wicrs)  

Harkan  Expkxaoor  Co  (Wkrs) .„. 

Hartcen  ExDJoration  Co  (Wkrs) „ 

HTK  Dallas  (VVkrs) _..„ 

Greens  CrssK  Mmrng  Do  (Co) „. 

Fkjfsheim  Shoe  Co  (Co) _ 

B.T.F.  (tLGWU) 

Antwuaar-fiush  (Wm) 

KAI  (WkfB) 


Location 


Murfreasbofo.JTN 

Manawa,  Wt 

McPherson,  KS  .. 

East  Aurora,  NY  . 

Samnac,  Ml 

E!  Paso,  TX , 

Dattas,  TX  

MkUand,  TX 

Dallas,  TX  _ 

Juneau,  AK  

Cane  Girardaau, 

MO. 
t.  Rutherford,  NJ 

Newark,  NJ  

Bay  aty.  Ml  


Date  ra- 
s^eivad 


03/29/83 
03/29/93 
03/29/93 

03/29/93 
03/29/93 
03/29/93 
03/29/93 
03/29/93 
03/29/93 
03/29/93 
03/29/83 

03/29/93 
03*29/93 
03/29/93 


Date  of  peti- 
tton 


03/16/93 
12/22/92 
03/04/93 

03/16/93 
03/15/93 
03/12/93 
03/01/93 
03/D1/93 
OZ'26/93 
03/17/93 
03/15/93 

03/10/93 
03/15/93 
01/20/93 


PatitJon  No. 


28.478 
28,479 
28.480 

28,481 
28,482 
28.483 
28.484 
28,485 
28.486 
28.487 
28.488 

28,489 
28,490 
28,491 


Articles  produced 


Electric  niotors. 
Oactrooic  instrumams. 
Crude  oil.  naiura)  gas 

Flight  controls. 

Vahide  fascias. 

Automotive  products. 

Olarxlgas. 

OK  am  gas. 

McDonalds  kitchen  equipment 

Sliver,  zinc  and  lead  concantrate. 

Shoe  coinponent  parts. 

KnKwMK. 

Bear. 

SSudurai  iabncakxs. 
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Appendix— Continued 


Petitioner:  UnionAworkers/fimv- 

Location 

Date  re- 
ceived 

Date  (A  peti- 
tk>n 

Petition  No. 

Artk:les  produced 

Crestar  Food  Products.  Inc  (Co)  

Charm  Cofp  (WKrs)  

Nashville.  TN 

Ridgeway.  SC 

Forth  Worth.  TX 

Houston.  TX 

Cheshire.  CT 

Johnson  City.  NY  ... 

Yakima.  WA  

Dover.  DE  

Wichita.  KS  

Ada.  OK  

03/29/93 
03/29/93 
03/29«3 
03/29/93 

03/29/93 

03/29/93 
03/29/93 
03/29/93 
03/29/93 
03/29/93 
03/29/93 

03/11/93 
03/15/93 
03/1 5«3 
03/17/93 

03/17/93 

03/15/93 
03/11/93 
03/22/93 
03/22/93 
03/17/93 
03/17/93 

28.492 
28.493 
28.494 
28.495 

28,496 

28.497 
28.498 
28.499 
28.500 
28.501 
28.502 

Pizza  crust 
Ladies  kxingewear. 

Ben  Hogan  Co  (Wkrs)  

Gotf  dub  head. 

Unton  Texas  Petro<eum  Corp  (Wkrs)  . 

Jones  &  Lamson  Waterbury  Fanel 

(USWA). 
General  Electric  Aircraft  Controls  (Co) 

Boise  Cascade  (Corp  (WCIW)  

Kraft/General  Foods  (UFCW) 

Coastal  Derby  Refinery  (CX^AW) 

B&B  Toot  Company  (Co) 

Crude  oil,  natural  gas  and  gas  Ik]- 

ukte. 
Metal  working  machinery. 

Aircraft  engine  control  products. 

Rywood. 

Chocolate. 

Petroleum  products. 

Oil  servKe. 

B&B  Tool  Company  (Co) 

Lindsay.  OK  

Ollservtee. 

IFR  Doc.  93-8590  Filed  4-12-93;  8:45  am] 
BtUMO  COOC  4«1»-«-«i 


rrA-W-28, 1441 

Lucas  Aerospace  Power  Transmission 
Corp..  Utica.  NY;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  Hied  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Lucas  Aerospace  Power  Transmission 
Corporation,  Utica,  New  York.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-\V-28, 144;  Lucas  Aerospace  Power 
Transmission  Corp.,  Utica,  New 
York  (April  2. 1993). 

Signed  at  Washington.  DC.  this  6th  day  of 
April.  1993. 
Marvin  M.  Foolu, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[PR  Doc.  93-8589  Filed  4-12-93;  8:45  am) 

aiUJNO  CODE  4610-30-M 


[TA-W-28, 220] 

MCM  Company.  Inc..  Hot>oken,  NJ; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
MC!m  Company,  Incorporated,  Hoboken, 
New  Jersey.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  would 
bear  importantly  on  the  Department's 


determination.  Therefore,  dismissal  of 
the  application  was  issued. 

TA-W-28,  220;  MCM  Company. 

Incorporated,  Hoboken,  New  Jersey 
(April  2, 1993). 

Signed  at  Washington,  DC,  this  6th  day  of 
April.  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  93-8588  Filed  4-12-93;  8:45  ami 
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[TA-W-28,299] 

Tanya  A.  Marie,  Inc.;  Fall  River,  MA; 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  February  25. 1993  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Tanya  A. 
Marie,  Incorporated,  Fall  River, 
Massachusetts. 

The  investigation  revealed  that  Tanya 
A.  Marie,  Incorporated  is  out  of 
business.  Tanya  A.  Marie,  Incorporated 
closed  April  10, 1992  and  no  further 
information  is  available  to  complete  the 
investigation  to  make  a  determination 
for  eligibility  under  Section  221  of  the 
Trade  Act  of  1974.  Since  no  further 
information  is  available  to  complete  the 
investigation  of  this  case,  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  1st  day  of 
April,  1993. 

Marvin  M.  Fooki, 

Director,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  93-8592  Filed  4-12-93;  8:45  am) 

BtUMG  CODE  4610-SO-M 


Job  Training  Partnership  Act: 
Announcement  of  Proposed 
Noncompetitive  Grant  Awards 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  intent  to  award  a 
noncompetitive  grant. 

SUMMARY:  The  Employment  and 
Training  Administration  (ETA) 
announces  its  intent  to  award  a 
noncompetitive  grant  to  the  Manpower 
Demonstration  Research  Corporation 
(MDRC)  of  New  York.  New  York.  This 
grant  will  demonstrate  the  feasibility 
and  effectiveness  of  a  school-within-a- 
school  approach  in  teaching  at  risk 
youth  academic  and  vocational  skills  in 
an  environment  of  stable  relationship 
between  teachers  and  students,  and 
extensive  employer  participation. 
DATES:  It  is  anticipated  that  this  grant 
awar  J  will  be  executed  by  May  3, 1993, 
and  will  be  funded  for  an  initial  twelve 
months.  Submit  comments  by  4.45  p.m. 
(Eastern  Time),  on  May  13, 1993. 
ADDRESSES:  Submit  comments  regarding 
this  proposed  assistance  award  to:  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  room  C-4305, 
200  Constitution  Avenue  NW., 
Washington,  DC  20210,  Attention: 
Brenda  Banks:  Reference  FR-DAA-013- 
92. 

SUPPLEMENTARY  INFORMATION:  The 
Employment  and  Training 
Administration  (ETA)  announces  its 
intent  to  award  a  noncompetitive  grant 
to  the  Manpower  Demonstration 
Research  Corporation  in  accordance 
with  the  Department  of  Labor  Manual 
Series  (DLMS),  Volume  No.  2.,  Section 
836  (g)(4)  which  provides  that  a 
noncompetitive  award  is  authorized 
when  the  recipient  has  submitted  an 
unsolicited  proposal  that  is  unique  and 
innovative  and  has  outstanding  merit. 
The  Manpower  Demonstration  Research 
Corporation  has  submitted  an 


unsolicited  proposal  to  obtain  support 
of  a  high  school  academies  project. 
Their  proposal  is  considered  to  be 
unique  and  innovative  because  this 
would  be  the  first  large-scale  social 
experiment  of  intensive  restructuring  to 
the  American  high  school,  and  would 
provide  a  long-term  longitudinal  follow- 
up  analysis  of  major  high  school 
intervention  that  focuses  on  the  school- 
to-work  transition.  The  project  is 
consistent  with  ETA's  goals  of 
facilitating  the  school-to-work  transition 
of  America's  youth. 

The  Demonstration  will  use  the  High 
School  Career  Academy  model,  a 
school-restructuring  and  school-to-work 
transition  model  that  provides  an 
intensive,  three-to-four-year  education 
experience.  The  model  integrates 
academic  and  occupational  instruction, 
with  intensive  involvement  by 
employers,  in  a  "school  within  a 
school"  setting.  A  school  within  a 
school  approach  involves  a  small  cluster 
of  students  within  a  school  who  take 
most  classes  together  and  are  taught  by 
a  small  team  of  teachers  who  remain 
with  students  throughout  their  four 
years. 

The  Demonstration  will  be  conducted 
over  a  ten-year  period  and  resources 
will  be  provided  primarily  by  MDRC 
and  other  third  parties.  The 
Employment  and  Training 
Administration  will  provide  a  portion  of 
the  support  for  the  first  five  years  which 
will  focus  on  development, 
implementation,  technical  support  and 
assessment  of  the  career  academy 
model.  The  second  five  years  will  focus 
on  follow-up  of  participants. 

The  proposed  funding  is  $200,000  ($1 
million  over  a  five  year  period).  Funds 
for  this  activity  are  authorized  by  the 
Job  Training  Partnership  Act,  as 
amended,  Title  IV— Federally 
Administered  Programs. 

Signed  at  Washington.  DC.  on  March  23. 
1993. 

Robert  D.  Parker, 

ETA  Grant  Officer. 

IFR  Doc.  93-8586  Filed  4-12-93;  8:45  ami 
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Job  Training  Partnerahip  Act:  Migrant 
and  Seaaonal  Fannworfcer  Programa; 
Propoaad  Planning  Eatlmataa 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  proposed  State 
planning  estimates  and  allocation 
formula;  request  for  comments. 


8UKIMARY:  The  Employment  and 
Training  Administration  is  publishing 
the  proposed  State  planning  estimates 
for  Program  Year  (PY)  1993  (July  1, 1993 
through  June  30, 1994)  for  Job  Training 
Partnership  Act  section  402  migrant  and 
seasonal  farmworker  programs,  the 
allocation  formula,  and  the  rationale 
used  in  arriving  at  the  planning 
estimates. 

DATES:  Written  comments  on  this  notice 
are  invited  and  must  be  received  on  or 
before  May  13, 1993. 
ADDRESSES:  Written  comments  shall  be 
submitted  to  Mr.  Paul  A.  Mayrand. 
Director.  Office  of  Special  Targeted 
Programs,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  room  N-4641,  200  Constitution 
Avenue  NW.,  Washington.  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  C.  Kane,  Chief,  Division  of 
Seasonal  Farmworker  Programs. 
Telephone:  (202)  219-5500  (this  is  not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  As 

required  by  section  162  of  the  Job 
Training  Partnership  Act  (JTPA),  the 
Employment  and  Training 
Administration  publishes  for  comment 
the  proposed  State  planning  estimates 
for  migrant  and  seasonal  farmworker 
programs  in  PY  1993.  JTPA  section  402 
grantees  will  be  selected  for  a  two-year 
period  which  will  begin  on  July  1, 1993. 

Allocations 

The  allocations  set  forth  in  the 
appendix  to  this  notice  reflect  the 
allocation  formula  described  below.  For 
PY  1993,  $78,303,000  were  appropriated 
for  migrant  and  seasonal  farmworker 
programs.  This  amornit  is  an  increase  of 
$659,000  above  the  appropriation  for  PY 


1992.  Each  year  since  1987.  additional 
funds  have  been  included  to  meet  the 
demand  for  training  and  employment 
services  to  resident  alien  Special 
Agricultural  Workers  (SAWs)  who 
became  eligible  for  the  program  as  a 
result  of  the  Immigration  Reform  and 
Control  Act  of  1986.  In  addition,  the 
reports  of  the  House  of  Representatives 
and  the  Senate  Committees  on 
Appropriations  on  the  Department  of 
Labor's  1993  appropriations  state  that 
the  committees  expect  the  Department 
to  continue  the  farmworker  housing 
program.  The  Department  concurs  with 
this  request. 

The  allocation  formula  is  being 
applied  to  $74,752,033.  The  remaining 
$3,550,967  of  the  PY  1993  section  402 
appropriation  is  being  held  in  the 
section  402  national  account  to  fund  the 
housing  program  ($2,354,486),  the 
Hope,  Arkansas  Migran*  Rest  Center 
($296,000),  and  other  training  and 
technical  assistance  projects. 

Allocation  Formula 

(1)  $74,092,033  was  allocated  on  a 
State-by-State  basis.  The  same  amount 
was  allocated  for  each  State  as  was 
allocated  for  PY  1992.  This  ensures 
programmatic  stability  by  providing  a 
funding  base  for  each  State  at  its  PY 
1992  level. 

(2)  $660,000  was  allocated  on  a  State- 
by-State  basis.  Thirty  percent  of  this 
portion  of  the  appropriation  was  based 
on  the  relative  numbers  of  migrant  and 
seasonal  farmworkers  in  each  State  as 
shown  by  1980  Census  data,  and  70 
percent  was  based  on  the  relative 
numbers  of  SAWs  in  each  State  as 
shown  by  the  most  recent  Immigration 
and  Naturalization  Service  data.  This 
provides  an  equitable  distribution  of  the 
additional  funds  available  for  PY  1993 
for  programmatic  needs  generated  by 
the  SAW  program. 

Signed  at  Washington.  DC.  this  7th  day  of 
April.  1993. 

Carolyn  Golding, 

Assistant  Secretary  of  Labor  (Acting). 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Ag«ncy  Information  Coll«ction 
Activities  Under  OMB  Review 

AGENCY:  National  Endowment  for  the 
Arts. 

ACTKM:  Notice. 

SUMMARY;  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by  May 
8, 1993,  of  the  following  proposal  for 
the  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 


DATES:  Comments  on  this  information 
collection  must  be  submitted  by  May  4. 
1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semen  uk.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place  NW.,  room 
3002.  Washington.  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Judith  E. 
O'Brien.  National  Endowment  for  the 
Arts.  Administrative  Services  Division, 
room  203. 1100  Pennsylvania  Avenue 
NW..  Washington,  DC  20506;  (202-682- 
5401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506;  (202-682-5401). 
SUPPI^MENTARV  INFORMATION:  The 
Endowment  requests  the  review  of  a 


new  collection  of  information.  This 
entry  is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for;  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C  3504(h). 
Title:  FY  94  Music  Pilot  Orchestra 

Education  Projects  Program 

Announcement. 
Frequency  of  Collection:  One  time. 
Respondents:  Nonprofit  symphony 

orchestras. 
Use:  Guideline  instructions  and 

applications  elicit  relevant 

information  from  nonprofit  symphony 

orchestras  that  apply  in  the  Orchestra 
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category  of  the  Music  Program.  This 

information  is  necessary  for  the 

accurate,  fair  and  thorough 

consideration  of  compet^g  proposals 

in  the  review  process. 
Estimated  Number  of  Respondents:  165. 
Average  Burden  Hours  Per  Response: 

17. 

Total  Estimated  Burden:  2.805. 
Judith  E.  O'Brimi. 

Management  Analyst.  Administrative 
Services  Division.  National  Endowment  for 
theAiU. 

IFR  Doc.  93-8528  Piled  4-12-93;  8:45  am] 
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A00RE88C8:  Requests  for  the  Solicitation 
should  be  addressed  to  the  National 
Endowment  for  the  Arts,  Contracts 
Division,  Room  217, 1100  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20506. 
WilliuB  I.  HumoMl. 

Director.  Contracts  and  Procurement  Division. 
(FR  Doc  93-8496  Filed  4-12-93;  8:45  am] 
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Cooperative  AgreemenU  for  Mayors' 
Institute  on  aty  Design 

AGENCY:  National  Endowment  for  the 
Arts,  NFAH. 

ACTION:  Notification  of  availability. 


SUMMARY:  The  National  Endowment  for 
the  Arts  is  requesting  proposals  leading 
to  the  award  of  two  separate 
Cooperative  Agreements  to  assist  in 
planning,  organizing,  and  implementing 
two  three-day  conferences  to  sensitize 
and  educate  mayors  to  be  better  patrons 
and  decision-makers  in  matters  of  urban 
design.  One  award  will  be  to  a  school 
of  architecture  located  in  a  western  state 
(Alaska,  Arizona.  California,  Colorado, 
Hawaii,  Idaho,  Montana,  New  Mexico, 
Nevada,  Oregon,  Utah,  Washington  and 
Wyoming),  and  one  award  will  be  to  a 
school  of  architecture  located  in  a 
northeastern  state  (Connecticut, 
Delaware,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Vermont,  and  the  District  of 
Columbia).  Applicants  must  be  a 
University  with  a  graduate  program 
school  of  architecture  in  urban  design. 
Funding  is  limited  to  $35,000  for  each 
Institute.  The  initial  period  of  the 
Cooperative  Agreements  will  be  one 
year  with  potential  renewal  for  an 
additional  two  years.  Those  interested 
in  receiving  the  Solicitation  package  for 
the  Western  Region  Mayors'  Institute 
should  reference  Program  Solicitation 
PS  93-08  in  their  written  request.  Those 
interested  in  receiving  the  Solicitation 
package  for  the  Northeastern  Region 
Mayors'  Institute  should  reference 
Program  SoUcitation  PS  93-09  in  their 
written  request.  Requests  must  be 
accompanied  by  two  (2)  self-addressed 
labels.  Verbal  requests  for  the 
Sohcitations  will  not  be  honored. 
DATES:  Program  Sohcitations  PS  93-08 
and  PS  93-09  are  scheduled  for  release 
approximately  April  19, 1993  with 
proposals  due  May  19. 1993. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-259, 50-260.  end  50-296] 

TsnnassM  Valley  Authority,  Browns 
Ferry  Nuclear  Plant,  Unite  1 , 2,  and  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  Licenses  DPR-33, 
DPR-52,  and  DPR-68  issued  to  the 
Tennessee  Valley  Authority  (the 
hcensee)  for  operation  of  the  Browns 
Ferry  Nuclear  Plant,  Units  1,  2,  and  3. 
The  units  are  located  at  the  licensee's 
site  in  Limestone  County,  Alabama. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  the  Technical  Specifications  to 
reflect  plant  modifications  which 
replace  existing  analog  radiation 
monitoring  equipment  with  digital 
components.  The  amendments  were 
requested  by  the  licensee's  letters  dated 
July  23,  1992,  and  April  6, 1993,  with 
additional  information  provided  by 
letter  dated  March  16, 1993. 

The  Need  for  the  Proposed  Action 

The  proposed  amendments  are 
required  to  permit  the  licensee  to 
replace  outmoded  components  with 
modem  equipment. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  amendments  will  not 
increase  potential  radiological 
environmental  effects.  Replacement  of 
the  existing  analog  radiation  monitoring 
equipment  with  more  reliable  digital 
components  will  improve  overall 
system  performance,  ensuring  accurate 
information  is  provided  to  the  plant 
operators,  and  proper  performance  of 
safety  equipment  that  relies  upon  this 
monitoring  equipment  for  its  actuation. 
The  system  is  designed  such  that  in  the 
event  of  system  failure,  the  system 
output  defaults  to  a  safe  condition, 
ensuring  safety  equipment  function  is 
not  compromised. 


With  regard  to  potential  non- 
radiological  environmental  impact,  the 
proposed  amendment  involves  systems 
located  within  the  restricted  areas  as 
defined  in  10  CFR  part  20.  The 
proposed  amendments  do  not  affect 
non-radiological  plant  effluents  and 
have  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
_    there  is  no  significant  non-radiological 
environmental  impact  associated  with 
the  proposed  amendments. 

Smce  it  does  not  involve  adverse 
radiological  or  other  environmental 
impacts,  the  Commission  concludes  the 
proposed  amendments  do  not 
significantly  change  the  conclusions  of 
the  licensee's  "Final  Environmental 
Statement,  Browns  Ferry  Nuclear  Plant 
Units  1,  2,  and  3",  dated  September  1, 
1972. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  would  be  to 
deny  the  proposed  amendments.  This 
would  require  the  licensee  to  continue 
to  operate  the  existing  equipment,  or 
replace  it  with  similar  analog 
equipment.  Because  the  staff  has 
concluded  that  there  is  no  significant 
environmental  impact  associated  with 
the  proposed  amendments,  these 
alternatives  will  have  either  no 
significantly  different  environmental 
impact,  or  greater  environmental 
impact. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  "Final 
Environmental  Statement,  Browns  Ferr>' 
Nuclear  Plant  Units  1,  2.  and  3",  dated 
September  1,  1972. 

Agencies  and  Persons  Contacted 

The  NRC  staff  has  reviewed  the 
licensee's  request  for  amendment  dated 
July  23, 1992,  as  supplemented  March 
16,  1993  and  April  6, 1993.  The  NRC 
staff  did  not  consult  other  agencies  or 
persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed 
amendments.  Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this 
proposed  action,  see  the  licensee's 
request  for  amendments  dated  July  23, 
1992,  as  supplemented  on  March  16, 
1993  and  April  6,  1993.  which  are 
available  for  pubHc  inspection  at  the 
Commission's  Public  Document  Room. 
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Celman  BuUtfing.  2120  L  Street  NW.. 
Washington.  DC,  and  at  the  Athant 
Public  LilHvy.  South  Street.  Athens. 
Alabama  35611. 

Dated  at  Rockrilie.  Maryland,  thii  9th  day 
of  April  1993. 

For  the  Nticlear  Regulatory  Commission. 
Thierry  M.  Ross. 

Acting  Director,  Project  Directorate  11-4, 
Division  of  Reactor  Projects — I/I  J,  Office  of 
Nudear  Reactor  Regulation. 
(FR  Doc.  93-8679  Filed  4-12-^3;  8:45  ami 
BHJJNQ  CODE  7S«K«-H 


[Docket  No.  0301606S;  Byproduct  Materials 
Uoenee  No.  34-19060-01] 

Advanced  Medical  Syatama,  Inc.; 
Receipt  of  Petition  for  Oiractor'a 
Decision 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Cominission  has 
received  a  Petition  dated  March  3. 1993, 
filed  by  William  B.  Schatz  on  behalf  of 
the  Northeast  Ohio  Regional  Sewer 
District  ("District").  The  Petition 
requests,  pursuant  to  10  CFR  2.206,  that 
the  NRC  institute  a  proceeding  to 
modify  the  license  of  Advanced  Medical 
Systems,  Inc.  ("AMS")  to  require  that 
AMS  (1)  assume  all  costs  resulting  from 
the  off-site  release  of  cobalt-60  that  has 
been  deposited  at  the  District's 
Southerly  Treatment  Center  and  (2) 
decontaminate  the  sewer  connecting 
AMS'  London  Road  facility  with  the 
public  sewer  at  London  Road  and 
continue  downstream  with  such 
decontamination  to  the  extent  sampling 
by  AMS  or  NRC  indicates  is  necessary. 

The  District  alleges  the  following 
bases  for  its  request:  (1)  Cobalt-60  has 
been  discovered  in  the  ash  piles 
resulting  from  the  incineration  of 
sewage  sludge  at  the  District's  Southerly 
Wastewater  Treatment  Center;  (2)  AMS 
is  the  only  licensee  in  the  District's 
service  area  authorized  to  process 
cobalt-60  in  a  loose  metallic  form 
consistent  with  the  form  present  in  the 
ash;  (3)  AMS  is  the  only  entity  (except 
for  the  former  owner  of  the  London 
Road  facility)  that  has  reported 
discharging  cobalt-60  to  the  sanitary 
sewer  system  leading  to  the  Southerly 
Treatment  Center;  (4)  NRC  documents 
present  ample  evidence  of  cobalt-60 
contamination  at  the  London  Road 
facility,  including  numerous  drains 
inside  the  building;  (5)  there  are 
excessive  exposure  rates  in  the  sewer 
connecting  the  building  to  the  public 
sewer  system;  (6)  this  sewer  hoe  has 
been  classified  as  a  restricted  area, 
which  effectively  denies  the  District 
access  to  the  manhole  use  for  sampling 
industrial  discharges;  and  (7)  the  AMS 


London  Rood  facility  is  the  aamcm  of  the 
cobah-60  at  the  SouOterly  Treatinent 
Center. 

Petitioner's  request  is  being  treated 
pursuant  to  10  CFR  Section  2.206  of  the 
Commission's  regulations.  The  NRC  will 
take  appropriate  action  on  this  request 
within  a  reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  and  copying  in  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 
Room,  Perry  PubUc  Library,  3753  Main 
Street,  Perry.  Ohio,  44081. 

Dated  at  Rockville,  Marylaad,  this  2Dd  day 
of  Aprill993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Beniero, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  93-8542  Filed  4-12-93;  8:45  ami 
BILLJNG  CODE  7590-01-M 


GPU  Nuclear  Corp.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

[Docket  No.  50-219] 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  163  to  Facility 
Operating  License  No.  DPR-16  issued  to 
GPU  Nuclear  Corporation  (the  licensee), 
for  operation  of  the  Oyster  Creek 
Nuclear  Generating  Station  located  in 
Ocean  County,  New  Jersey.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  extends  the 
expiration  date  of  the  facility  operating 
license  from  December  15:  2004  to  April 
9,  2009.  This  extension  provides  an 
effective  operating  Ucense  term  of  40 
years  from  the  beginning  of  plant 
operation  rather  than  40  yftars  from  the 
issuance  of  the  construction  permit. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  i,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  November  1. 1991  (56  FR  56251).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 


the  action  and  has  determined  not  to 
prepare  an  environmental  impect 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issxiance  of  this  amendment  will  not 
have  a  significant  effiact  on  the  quality 
of  the  human  environment  (58  FR  6814). 
For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  dated  October  4, 
1991,  as  supplemented  December  11 
and  24, 1991,  May  19,  June  3  and  24, 
and  November  5. 1992,  and  March  25, 
1993,  (2)  Amendment  No.  163  to 
License  No.  DPR-16,  (3)  the 
Commission's  related  Safety  Evaluation, 
and  (4)  the  Commissions 
Environmental  Assessment  dated 
January  25, 1993.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Ocean  County  Library,  Reference 
Department,  101  Washington  Street, 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Alexander  W.  Dromerick,  Sr., 
Project  Manager,  Project  Directorate  1-4, 
Division  of  Reactor  Projects — i/U,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  93-8543  Filed  4-12-93;  8:45  am) 

BtLLMQ  COOe  7580-01-M 


[Docket  No.  50-446] 

Comanche  Peak  Steam  Electric 
Station,  Unit  2;  Texas  Utilities  Electric 
Co.,  et  al.;  Issuance  of  Facility 
Operating  License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (ihe 
Commission),  has  issued  Facility 
Operating  License  No.  NPF-89  (the 
license}  to  Texas  Utilities  Electric 
Company '  (the  licensee).  This  Ucense 
authorizes  operation  of  the  Comanche 
Peak  Steam  Electric  Station,  Unit  2  (the 
facility),  by  the  licensee  at  reactor  core 
power  levels  not  in  excess  of  34 1 1 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  Ucense,  the 


'  The  current  owners  of  the  Comanche  Peak 
Sleam  Electric  Station  are:  Texas  utilities  Electric 
Company  and  Texas  Municipal  Pcrww  Agency 
Transtar  of  ownership  from  Texas  Municipal  Power 
Agency  to  Texas  Libiitiea  Electric  Company  was 
previously  authorized  by  Amendment  Na  8  to 
Construction  Permit  CPPR-127  on  August  25. 1988 
to  lake  place  in  10  installments  as  set  forth  in  the 
Agreement  attached  to  the  apolicatioo  for 
Amendment  dated  March  4,  1968.  At  the 
completion  thereof,  Texas  Municipal  Power  Agency 
will  no  lodger  T9lMa  mty  o>«vBarship  intareat. 


IMI 
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Tedmicai  Specifications,  and  the 
Environmental  Protection  Plan. 

Comanche  Peak  Steam  Electric 
Station.  Unit  2.  is  a  pressurized-water 
nuclear  reactor  located  at  the  licensee's 
site  in  Somervell  County,  Texas 
approximately  40  miles  southwest  of 
Forth  Worth,  Texas. 

The  application  for  the  license,  as 
amended,  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license 
authorizing  full  power  operation  was 
published  in  the  Federal  Register  on 
February  5, 1979  (44  pR  6995). 

The  Commission  has  determined  that 
the  issuance  of  this  license  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  (NUREG- 
0775).  as  supplemented,  since  the 
activity  authorized  by  the  license  is 
encompassed  by  the  overall  action 
evaluated  in  the  Final  Environmental 
Statement. 

Pursuant  to  10  CFR  51.52.  the 
Commission  has  determined  that  the 
granting  of  relief  and  issuance  of  the 
exemptions  included  in  this  license  will 
have  no  significant  impact  on  the 
environment.  These  determinations 
were  puUished  in  the  Federal  Register 
on  January  19, 1993  (58  FR  5035  and  58 
FR  5036). 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating 
License  No.  NPF-89,  with  Technical 
Specifications  (NUREG-1468). 
Environmental  Protection  Plan,  and 
Antitrust  Conditions;  (2)  the  report  to 
the  Advifloiy  Committee  on  Reactor 
Safeguards  dated  November  17,  1981; 
(3)  the  Commission's  Safety  Evaluation 
Report  (NUREG-0797)  dated  July  1981; 
Supplement  No.  1  dated  October  1981; 
Supplement  No.  2  dated  January  1982; 
Supplement  No.  3  dated  March  1983; 
Supplement  No.  4  dated  November 
1983  »;  Supplement  No.  6  dated 
November  1984;  Supplement  No.  7 
dated  January  1985;  Supplement  No.  8 
dated  February  1985;  Supplement  No.  9 
dated  March  1985;  Supplement  No.  10 
dated  April  1985;  Supplement  No.  11 
dated  May  1985;  Supplement  No.  12 
dated  October  1985;  Supplement  No.  13 
dated  May  1986;  Supplement  No.  14 
dated  March  1988;  Supplement  No.  15 
dated  July  1988;  Supplement  No.  16 


'  Supplammt  No.  5  waf  never  iwuad. 


dated  July  1988;  Supplement  Nos.  17 
through  20  dated  November  1988; 
Supplement  No.  21  dated  April  1989; 
Supplement  No.  22  dated  January  1990; 
Supplement  No.  23  dated  February 
1990;  SupplemMit  No.  24  dated  April 
1990;  Supplement  No.  25  dated 
September  1992;  Supplement  No.  26 
dated  February  1993;  and  Supplement 
No.  27  dated  April  1993;  (4)  the  Final 
Safety  Analysis  Report  through 
Amendment  No.  87  dated  December  15. 
1992;  (5)  the  Environmental  Report 
through  Amendment  No.  3  dated 
January  8, 1981;  and  (6)  the  Final 
Environmental  Statement  dated 
September  1981.  supplemented  October 
1989. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  University  of  Texas 
at  Arlington  Library,  Government 
Pubhcations/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Ariington,  Texas  76019. 
A  copy  of  Facility  Operating  License 
No.  NPF-89  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
,  of  Reactor  Projects  lU/IV/V.  Copies  of 
the  Safety  Evaluation  Report  and  its 
Supplements  1  through  27  {NUREG- 
0797)  and  the  Technical  Specifications 
(NUREG-1468)  may  be  purchased  by 
calling  (202)  512-2249  or  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7982. 

Dated  at  Rockville.  Maryland,  this  6th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E,  Holian, 

Senior  Project  Manager,  Project  Directorate 
IV-2.  Division  of  Reactor  Projects  IlI/lV/V. 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-8544  Filed  4-12-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReteaM  No.  34-32114;  Hie  No.  SR-DTC- 
90-06] 

Self-A«gulatory  Organizations;  The 
Depository  Trust  Company;  Filing  of 
Amendments  to  a  Proposed  Rule 
Change  Relating  to  the  Eligibility  of 
Rule  144A  Securities  at  the  Depository 
Trust  Company 

April  7, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Exchange  Act"),*  notice  is  hereby 
given  that  on  March  31. 1093.  The 
Depository  Trust  Company  ("DTC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission") 
amendments  to  File  No.  SR^DTC-90- 
06,*  as  described  in  Items  1,  U,  and  HI, 
below.  "liie  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  amendments  from  interested 
persons. 

I.  Statement  of  the  Terms  of  Substance 
of  the  Proposed  Rule  Change 

The  amendments  propose  to  establish 
a  policy  under  which  DTC  would  make 
eligible  for  its  book-entry  dehvery  and 
other  services  any  legally  or 
contractually  restricted  securities  ^ 
eligible  for  transfer  pursuant  to  Rule 
144A  under  the  Securities  Act  ("Rule 
144A  Securities"),*  including  issues  of 
debt  securities  and  nonconvertible 
preferred  stock  which  are  rated  in  one 
of  the  top  four  categories  by  a  nationally 
recognized  statistical  rating  organization 
("Investment  Grade  Securities"), 
provided  that  any  such  Rule  144A 
Securities  (other  than  Investment  Grade 
Securities)  are  included  with  the  system 
of  a  Self-Regulatory  Organization 
("SRO")  approved  by  the  Commission 
for  the  reporting  of  quotation  and  trade 
information  of  Rule  144A  Securities 
("SRO  Rule  144A  System '). 

The  proposed  amendments  also 
provide  that  a  Rule  144A  Security  (other 
than  Investment  Grade  Securities),  in 


•15U.S.C.  78»(b)(l). 

'  See  Letter  bom  )ack  R.  Wiener.  Associate 
Counsel.  The  Depository  Trust  Company,  to  Ester 
Saverson,  )r..  Branch  Chief,  Division  of  Market 
Regulation.  Securities  and  Exchange  CommiMion 
(March  31. 1993).  File  No  SR-DTG-9O-06  was  filed 
with  the  Commission  on  May  9,  1990.  On  May  25, 
1990.  the  Commission  published  notice  of  the 
proposal  in  the  Federal  fLripttm  Securities 
Exdiange  Act  Release  No.  28028  (May  IB,  1990).  SS 
FR  21666  (May  25. 1990).  DTC  subsequently  Glad 
an  amendment  to  File  No.  SR-DTC-90-06 
Securities  Exchange  Act  Release  No.  30568  (April 
10.  1992).  57  FR  13395  (April  16.  1992). 

'  A  legally  restricted  security  is  «  security  that  is 
a  restricted  security  as  defined  in  Rule  144(a)(3) 
under  the  Securities  Act  of  1933  ("Securities  Act"). 
17  CFR  230  144(aK3)  (1992).  A  contractually 
restricted  security  is  a  security  that  upon  iMuance 
and  continually  thereafter  can  only  be  sold 
pursuant  to  Regulation  S  (17  CFR  Z30  901  (1992)). 
Rule  144  (17  CFR  230  144  (1992)).  Rule  144A  under 
the  SecuriUes  Act  (17  CFR  230.144A  (1992)).  or  In 
a  transaction  exempt  from  the  registration 
requirements  of  the  Securities  Act  pursuant  to 
Section  4  of  the  Securities  Act  (IS  U  S.C.  77d)  and 
not  involving  any  public  offering:  provided 
however.  That  once  the  security  is  sold  pursuant  to 
the  provisions  of  Rule  144,  including  Rule  144(k) 
(17  CFR  230.144(k)  (1992)).  it  will  thereafter  cease 
to  be  a  contractually  restricted  security.  For 
purposes  of  this  definition,  in  order  for  a  depositary 
receipt  to  be  considered  a  legally  or  contractually 
restricted  security,  the  underlying  security  also 
must  be  a  legally  or  contractually  rastrictsd 
security. 
*17CFR230.144A(1992) 
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addition  to  being  included  in  an  SRO 
Rule  144A  System  at  the  time  of  initial 
deposit,  must  continue  to  be  included  in 
such  a  System  in  order  to  remain  DTC- 
eligible.  Pursuant  to  the  proposed 
amendments,  DTC  will  request  that  any 
SRO  that  has  an  SRO  Rule  144A  System 
notify  DTC  promptly  if  any  such  DTC- 
eUgible  Rule  144A  Security  is  exited 
from  an  SRO  Rule  144 A  System, 
whereupon  DTC  would  take  all 
appropriate  steps  to  make  such 
restricted  Rule  144A  Security  ineUgible 
for  DTC's  services. 

The  proposed  amendments  also 
would  require  that  all  Rule  144A 
Securities  deposited  at  DTC  have 
assigned  a  CUSIP  identification  number 
(or  a  CUSIP  International  Numbering 
System  ("CINS")  number)  that  is 
different  from  any  CUSIP  or  CINS 
number  assigned  to  any  securities  of  the 
same  class  that  are  not  legally  or 
contractually  restricted  securities. 

In  connection  with  DTC  eligibility  of 
a  Rule  144A  Security,  DTC  will  require 
that  issuers  make  several 
representations.  In  particular,  the  issuer 
will  be  required  to  represent  that  at  the 
time  of  initial  deposit,  Rule  144A 
Securities  have  been  identified  by  a 
CUSIP  or  CINS  identification  number 
that  is  different  from  any  CUSIP  or  CINS 
identification  number  assigned  to  any 
security  of  the  same  class  that  is  not 
legally  or  contractually  restricted.  The 
issuer  also  will  be  required  to  represent 
that  a  CUSEP  or  CINS  identification 
number  is  obtained  for  all  unrestricted 
securities  of  the  same  class  that  is 
different  from  any  CUSIP  or  CINS 
identification  number  assigned  to  a 
legally  or  contractually  restricted 
security  of  such  class,  and  that  it  shall 
notify  DTC  promptly  if  it  is  unable  to  do 
so.  In  addition,  the  issuer  will  be 
required  to  represent  that  it  has  agreed 
to  comply  vfiih  all  applicable 
information  requirements  of  Rule 
144A.» 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  original  filing  with  the 
Commission,  DTC  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  cnange  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  DTC 


*  In  addition,  the  Unter  and  it«  ageot  will  be 
requintd  to  reprwout  that  the  issuer  has  instructed 
the  ageot,  and  the  agent  ha*  agreed,  to  effect  all 
transfcrt  of  securitiea  submitted  to  the  agent  for 
registiation  of  transfer  in  compliance  with  the 
feoaral  securitiea  law*. 


prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

DTC  intends  to  make  eligible  for 
DTC's  book-entry  delivery  and  other 
services  those  domestic  and  foreign 
issues  for  which  transactions  may  be 
exempt  from  registration  under  Rule 
144A.  The  purpose  of  the  proposed  rule 
change  as  amended  is  to  clarify  DTC's 
eligibility  criteria  for  such  issues. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A(b)(3)(A)  of 
the  Exchange  Act®  in  that  it  will 
facilitate  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

(C)  Self-Regulatory  Organization's 
Statement  regarding  Oamments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

DTC  has  not  sought  comments  on  the 
proposed  rule  change,  and  has  not 
received  comments  other  than  those 
contained  in  letters  addressed  to  the 
Commission  commenting  on  the 
proposing  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  SRO  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicition  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  tljan 
those  that  may  be  withheld  fitim  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  file  number  SR-DTC-90-06  and 
should  be  submitted  by  [May  4. 1993). 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-8577  Filed  4-12-93;  8:45  am) 

BIUJNQ  C0D€  aOIO-OI-M 


[Release  No.  34-32115;  File  No.  SR-NYSE- 
93-12] 

Self-Aegulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  To  Establishing 
Usage  Fees  for  the  Electronic 
Resolution  of  Uncompared  Exchange 
Bond  Transactions;  for  Listed  Bond 
Position  Movements  Through  the 
Exchange's  "Step  Out"  Service;  and 
for  Processing  Trade  Data  Submitted 
to  the  Exchange 

April  7, 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  notice  is  hereby  given  that  on 
March  3. 1993,  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  (SR-NYSE-93- 
12)  as  described  in  Items  I,  n.  and  m 
below,  which  Items  have  been  prepared 
primarily  by  the  NYSE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom  interested  persons. 


•15  USJC  784-l(bX3KA). 


'  15  use.  78*(bMl). 


I.  Self'Ragulatoiy  Organisation's 
Statemanl  of  th»  Tamu  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  exp>anded  its 
Overnight  Comparison  System  ("OCS") 
to  resolve  electronically  uncompared 
bond  transactions,  expanded  its  "Step 
Out"  service  to  include  bond 
transactions,  and  will  accept  trade  data 
for  initial  comparison  in  listed  bonds.' 
The  proposed  rule  change  establishes 
usage  fees  for  these  new  services. 

n.  Self-Retgulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fior,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change      I 

TTie  Exchange,  as  part  of  its  ongoing 
efforts  to  improve  the  efficiency, 
timeliness  and  accuracy  of  the 
comparison  process  for  securities  traded 
on  the  Exchange,  requires  on  "T+1"  the 
electronic  overnight  comparison  of  all 
uncompared  transactions  in  listed 
bonds  effected  on  the  Exchange  for 
"regular  way,"  "next  day,"  and  "seller's 
option"  settlement  that  are  traded  on  an 
"issued,"  "when  issued,"  and  "when 
distributed  '  basis.  Uncompared 
transactions  that  cannot  be  resolved  on 
"T+1"  are  subject  to  mandatory  "close- 
out."  The  OCS  for  Bonds  compares  "ex- 
clearing  house"  transactions  made  for 
"cash,"  "next  day,"  and  "seller's 
option"  settlement.  Participants  also 
may  utilize  the  Exchange's  "Step  Out" 
service  to  effect  securities  position 
movements  in  Usted  bonds  between 
themselves  that  were  acquired  on  the 
Exchange.  The  OCS  for  Bonds  accepts 
initial  trade  data  in  all  Usted  bonds 
(except  for  those  traded  in  the 
Automated  Bond  System)  for 
comparison.  Compared  data  is 
transmitted  to  a  qualified  clearing 
agency  for  clearance  and  settlement 
processing.^ 
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*S«e  Secunties  Exdiange  Act  Release  No.  31826 
(Febniary  4.  1993),  58  PR  8075  (File  No.  SR-NYSB- 
92-32). 

'  For  a  coniDlete  diacuMion,  tee  id. 


The  large  mafority  of  Exchange 
clearing  member  organizations  already 
have  at  least  one  terminal  for  other  OCS 
functions.  These  members  may  use 
those  same  terminals  to  submit  bond 
transactions  into  OCS  and  to  perform 
other  related  bond  functions.  Clearing 
firms  that  utilize  OCS  and  Step  Out 
services  for  bond  processing  will  be 
charged  the  same  installation  and 
maintenance  fees  as  current  users.* 

The  Exchange  will  charge  its  clearing 
member  organizations  $0.20  per  item  for 
Usted  bond  position  movements  through 
the  Exchange's  Step  Out  service.  This  is 
the  same  amount  that  the  Exchange 
charges  for  Usted  stock  position 
movements  through  the  Service.* 

The  Exchange  will  charge  $0.20  per 
item  for  processing  trade  data  submitted 
to  the  Exchange  for  comparison 
(commonly  referred  to  as  "initial 
submission")  and  $0.40  per  item  for  the 
resolution  of  uncompared  bond 
transactions.  This  is  the  same  amount 
that  the  Exchange  charges  for  the 
comparison  and  resolution  of 
uncompared  transactions  in  stocks." 

The  statutory  basis  for  the  proposed 
rule  change  is  section  6(b)(4)  under  the 
Act '  requiring  that  a  national  securities 
exchange  have  rules  that  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited 
comments  on  the  proposed  rule  change, 
and  no  unsolicited  comments  have  b^n 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 


*  Exchange  clearing  member  organizations  that 
utilize  the  OCS  and  Step  Out  service  are  charged 
for  hardware  installabon.  maintaitance  and  access 
in  accordance  with  rates  contained  In  File  No.  SR- 
NYSE-B»-04.  SecuriUes  Exchange  Act  Release  No. 
26620  (March  9. 1989).  54  FR  10767. 

»  The  fee  for  the  Step  Out  service  In  Usted  stocks 
was  established  in  .Securities  Exchange  Act  Release 
No.  29113  (April  22. 1991).  56  FR  19704  (File  No. 
SR-NYSE-91-10). 

*  See  File  No.  SR-NYSE-S9-04.  supra  note  4. 

'  IS  U.SC  7aim*)- 


of  the  Act  >  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder  •  because  it 
establishes  a  due,  fee  or  other  charee 
imposed  by  the  NYSE.  At  any  time" 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiJrtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vtrritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tnat  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.SC.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  file  number  SR-NYSE- 
93-12  and  should  be  submitted  by  May 
4,  1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  93-8578  Filed  4-12-93;  8:45  am] 
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[Rel.  No.  IC-19388;  812-«134] 

Defined  Asset  Funds— Equity  Income 
Fund,  Select  Ten  Portfolfo  (^993  Winter 
Series);  Appllcetion  fof  Exemption 

April  7,  1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"(Dommission"). 

ACnON:  Notice  of  appUcation  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


•15U.S.C7»«(bM3KA). 

•  17  CFR  240.19b-4(e)  (1992). 
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APPLICANT:  Defined  Asset  Funds- 
Equity  Income  Fund,  Select  Ten 
Portfolio  (1993  Winter  Series). 
RELEVANT  ACT  SECTXMS:  Exemption 
requested  under  section  6(c)  from  the 
provisions  of  section  12(d)(3). 
SUMMARY  Of  application:  Applicant 
seeks  a  conditional  order  on  behalf  of 
itself  and  subsequent  series  to  permit 
each  series  to  invest  up  to  ten  percent 
of  its  total  assets  in  securities  of  issuers 
that  derived  more  than  fifteen  percent  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 

FILING  DATE:  The  application  was  filed 
on  October  28. 1992.  and  was  amended 
January  8. 1993. 

HEARINO  OR  NOTIFICATION  Of  HEARING: 
Interested  persons  may  request  a 
hearing  on  the  application  by  writing  to 
the  SEC's  Secretary  and  serving 
applicant  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  SEC  by  5:30 
p.m.  on  May  3, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW.,  Washington,  DC  20549. 
Applicant,  c/o  Merrill  Lynch.  Pierce. 
Fenner  &  Smith  Incorporated.  Unit 
Investment  Trusts.  P.O.  Box  9051. 
Princeton,  N]  08543-9051.  Attn:  Teresa 
Kondck.  Esquire. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Staff  Attorney, 
at  (202)  504-2803.  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  RepresentatioiM 

1.  Applicant  and  each  subsequent 
series  (each  a  "Series")  will  be  a  series 
of  Defined  Asset  Funds— Equity  Income 
Fund,  a  unit  investment  trust  registered 
under  the  Act.  Merrill  Lynch.  Pierce. 
Fenner  &  Smith  Incorporated. 
Prudential  Securities  Incorporated,  and 
PaineWebber  Incorporated  are 
depositors  for  applicant  (collectively, 
the  "Sponsors"). 

2.  Each  Series'  investment  objective  is 
to  provide  total  return  through  a 


combination  of  potential  capital 
appreciator  and  ciurent  dividend 
income.  Each  Series  will  invest 
approximately  ten  percent,  but  in  no 
event  more  than  10.5  percent,'  of  the 
value  of  its  total  assets  in  each  of  the  ten 
common  stocks  in  the  Dow  Jones 
Industrial  Average  ("DJIA")  with  the 
highest  dividend  yields  as  of  its  initial 
date  of  deposit,  and  hold  those  stocks 
for  approximately  one  year. 

3.  The  DJIA  comprises  30  widely-held 
common  stocks  Usted  on  the  New  York 
Stock  Exchange  which  are  chosen  by  the 
editors  of  The  Wall  Street  Journal.  The 
DJIA  is  the  property  of  Dow  Jones  & 
Company,  Inc.,  which  is  not  affiliated 
with  any  Series  or  any  of  the  Sponsors 
and  does  not  participate  in  any  way  in 
the  creation  of  any  Series  or  the 
selection  of  its  stocks. 

4.  The  securities  deposited  in  each 
Series  will  be  chosen  solely  according  to 
the  formula  described  above,  and  will 
not  necessarily  reflect  the  research 
opinions  or  buy  or  sell 
recommendations  of  any  of  the 
Sponsors.  Merrill  Lynch,  in  its  capacity 
as  agent  for  the  Sponsors,  is  authorized 
to  determine  the  date  of  deposit,  to 
purchase  securities  for  deposit  in  the 
Series,  and  to  supervise  each  Series' 
portfolio.  No  Sponsor  will  have  any 
discretion  as  to  which  securities  are 
purchased.  Securities  deposited  in  a 
Series  may  include  securities  of  issuers 
that  derived  more  than  fifteen  percent  of 
their  gross  revenues  in  their  most  recent 
fiscal  year  from  securities  related 
activities. 

5.  During  the  90-day  period  following 
the  initial  date  of  deposit,  the  Sponsors 
may  deposit  additional  securities  while 
maintaining  to  the  extent  practicable  the 
original  proportionate  relationship 
among  the  number  of  shares  of  each 
stock  in  the  portfolio.  Deposits  made 
after  this  90Klay  period  must  replicate 
exactly  (subject  to  certain  limited 
exceptions)  the  proportionate 
relationship  among  the  face  amounts  of 
the  securities.comprising  the  portfolio  at 
the  end  of  the  initial  90-day  period, 
whether  or  not  a  stock  continues  to  be 
among  the  ten  highest  dividend  yielding 
stocks. 

6.  The  Series'  portfolios  will  not  be 
actively  managed.  Sales  of  portfolio 
securities  will  be  made  in  connection 


'  Merrill  Lynch  will  attempt  to  purchase  equal 
values  of  each  of  the  ten  common  stodu  in  a  Series' 
portfolio.  However,  it  is  more  efficient  if  securities 
are  purchased  in  100  share  lots  and  M)  share  lots. 
As  a  result,  applicant  and  each  Series  may  purchase 
sec\irities  of  a  securities  related  issuer  which 
represent  over  ten  percent,  but  in  no  event  more 
than  lO.S  percent,  of  a  Series'  assets  on  the  initial 
date  of  deposit  to  the  extent  necessary  to  enable 
Merrill  Lynch  to  meet  Its  purchase  requirements 
and  to  obtain  the  best  price  for  the  securities. 


with  redemptions  of  units  issued  by  a 
Series  and  at  termination  of  the  Series 
on  a  date  specified  a  year  in  advance. 
No  Sponsor  has  discretion  as  to  when 
securities  will  be  sold  except  that 
Merrill  Lynch,  as  agent  for  the  Sponsors, 
is  authorized  to  sell  sectirities  in 
extremely  limited  circumstances  (such 
as  in  connection  with  a  public  tender, 
merger,  or  acquisition  anecting  the 
security).  The  adverse  financial 
condition  of  an  issuer  will  not 
necessarily  require  the  sale  of  its 
securities  from  a  Series'  portfolio. 

Applicant's  Legal  Analysia 

1.  Section  12(d)(3).  with  limited 
exceptions,  prohibits  an  investment 
company  from  acquiring  any  security 
issued  by  any  person  who  is  a  broker, 
dealer,  underwriter,  or  investment 
adviser.  Rule  12d3-l(b)  exempts  the 
purchase  of  securities  of  an  issuer  that 
derived  more  than  fifteen  percent  of  its 
gross  revenues  in  its  most  recent  fiscal 
year  from  securities  related  activities, 
provided  that,  among  other  things, 
immediately  after  such  acquisition,  the 
acquiring  company  has  invested  not 
more  than  five  percent  of  the  value  of 
its  total  assets  in  securities  of  the  issuer 
Notwithstanding  the  above,  rule  12d3- 
1  prohibits  any  registered  investment 
company  from  acquiring  any  security 
issued  by  that  company's  investment 
adviser,  promoter,  or  principal 
underwriter  or  any  affiliated  person  of 
such  investment  adviser,  promoter,  or 
principal  underwriter  that  is  a  securities 
related  business,  with  certain  limited 
exceptions. 

2.  Applicant  seeks  an  exemption  from 
the  provisions  of  section  12(d)(3)  to 
permit  any  Series  to  invest  up  to 
approximately  ten  percent,  but  in  no 
event  more  than  10.5  percent,  of  the 
value  of  its  total  assets  in  securities  of 
an  issuer  that  derives  more  than  fifteen 
percent  of  its  gross  revenues  from 
securities  related  activities.  Applicant 
and  each  Series  will  comply  with  all  of 
the  provisions  of  rule  12d3-l,  except  for 
the  five  percent  limitation  on  the 
amount  of  assets  that  may  be  invested 

in  securities  of  issuers  that  derived  more 
than  fifteen  percent  of  their  gross 
revenues  from  secutrities  related 
activities  in  their  most  recent  fiscal  year 

3.  Applicants  assert  that  section 
12(d)(3)  was  intended  to  prevent 
investment  companies  from  exposing 
their  assets  to  the  entrepreneurial  risks 
of  securities  related  businesses,  to 
prevent  potential  conflicts  of  interest, 
and  to  eliminate  certain  reciprocal 
practices  between  investment 
companies  and  securities  related 
businesses. 
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4.  One  potential  conflict  diflciissed  by 
applicant  could  occur  if  an  investment 
company  purchases  securities  or  other 
interests  in  a  broker-dealer  to  reward 
that  broker-dealer  for  selling  fund 
shares,  rather  than  solely  on  investment 
merit.  Applicant  argues  that  this 
concern  does  not  arise  in  connection 
with  its  application  because  neither  the 
appUcant  nor  any  Sponsor  has 
discretion  in  choosing  the  seouities  or 
amount  purchased.  The  security  must 
first  be  included  in  the  DJIA.  which  is 
unafliliated  with  the  Sponsors  and  the 
applicant,  and  must  also  qualify  as  one 
of  the  ten  highest  dividend  yielding 
securities  as  calculated  by  the  objective 
formula  described  above. 

5.  Applicant  also  states  that  the  effect 
of  a  Series'  pimJiase  on  the  stock  of 
parents  of  Ivoker-dealers  would  be  de 
minimis.  Applicant  asserts  that  the 
common  stocks  of  securities  related 
issuers  represented  in  the  DJIA  are 
widely  held,  have  active  markets,  and 
that  potential  purchases  by  any  Series 
would  represent  an  insignificant 
amount  of  the  outstanding  common 
stock  and  the  trading  volume  of  any  of 
these  issues.  According  to  applicant,  it 
is  highly  unlikely  that  purchases  of 
these  securities  by  a  Series  would  have 
any  significant  impact  on  the  market 
value  of  any  such  securities. 

6.  Anothw  potential  conflict  of 
interest  discussed  by  applicant  could 
occur  if  an  investment  company 
directed  brokerage  to  a  broker-dealer  in 
which  the  company  has  invested  to 
enhance  the  broker-dealer's  profitability 
or  to  assist  it  during  financial  difficulty, 
even  though  that  broker-dealer  may  not 
offer  the  best  price  and  execution.  To 
preclude  this  type  of  conflict,  applicant 
and  each  Series  agree,  as  a  condition  of 
this  application,  that  no  company  held 
in  the  Series'  portfolio  nor  any  affiliate 
thereof  will  act  as  a  broker  for  any 
Series  in  the  purchase  or  sale  of  any 
security  for  its  portfolio. 

7.  Applicant  states  that  the  requested 
rehef  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poHcy  and 
provisions  of  the  Act. 

Condition 

Applicant  agrees  that  the  requested 
exemptive  order  may  be  conditioned 
upon  no  company  held  in  the  Series' 
portfoUo,  nor  any  affihate  thereof,  acting 
as  broker  for  any  Series  in  the  purchase 
or  sale  of  any  security  for  the  Series' 
portfolio. 


By  the  Commissioo. 
Maigarflt  H.  McFarUnd. 
Deputy  Secntaiy. 

[FR  Doc.  93-8497  Piled  4-12-93;  8:45  ami 
HLUNO  COOC  «1K01-M 


[ReL  Na  IC-18383;  S12-8182] 

Empira  FkMity  Invattmants  Ufa 
Inauranca  Co.,  at  al. 

Aprils,  1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 


APPUCANT8:  Empire  FideUty 
Investments  Life  Insurance  Company 
("EFILI").  Empire  Fidelity  Investments 
Variable  Annuity  Account  A  (the 
"Variable  Account"),  and  Fidelity 
Brokerage  Services.  Inc.  ("FBSI"). 
(EFILI.  the  Variable  Account,  and  FBSI 
will  be  referred  to  collectively  as 
"Applicants.") 

RELEVANT  SECTIONS  OF  THE  1940  ACT: 
Order  requested  under  Section  6(c)  of 
the  1940  Act  for  exemptions  from 
Sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  permitting  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Variable  Account 
which  serves  as  the  funding  medium  for 
certain  variable  annuity  contracts  (the 
"Contracts"). 

FILING  DATE:  The  application  was  filed 
on  November  23, 1992. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SlEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  May  3,  1993,  and  should 
be  accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  by  certificate.  Hearing 
requests  should  state  the  nature  of  the 
interest,  the  reason  for  the  request  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW.,  Washington.  DC  20549. 
Applicants:  c/o  Rodney  R.  Rohda. 
President.  Empire  Fidelity  Investments 
Life  Insurance  Company.  One  World 


Financial  Center,  New  York.  NY  10281; 
and  Michael  Berenson.  Esq..  Jorden  Burt 
Berenson  Klingensmith  &  Suarez.  1025 
Thomas  Jefferson  Street.  NW..  suite  400 
East,  Washington,  DC  20007-0805. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrice  M.  Pitts,  Attorney,  or  Wendell 
M.  Faria,  Deputy  Chief,  at  (202)  272- 
2060.  Office  of  Insurance  Products 
(Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  appUcation.  the 
complete  appUcation  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representativea  and 

Statements 

1.  EFILI.  a  stock  Ufe  insurance 
company,  was  organized  under  the  laws 
of  New  York  in  1991.  and  is  a  wholly 
owned  subsidiary  of  FMR  Corporation, 
the  parent  company  for  a  group  of 
financial  services  companies.  EFILI  is 
the  sponsor  and  the  depositor  of  the 
Variable  Account. 

2.  The  Variable  Account,  a  separate 
account  of  EFILI.  was  organized  under 
the  laws  of  New  York  on  July  15, 1991, 
for  the  purpose  of  funding  the  Contracts. 
The  Variable  Account  is  registered 
under  the  1940  Act  as  a  unit  investment 
trust. 

3.  The  Variable  Account  will  invest  in 
shares  of  the  portfolios  of  the  Variable 
Insurance  Products  Fund  and  the 
Variable  Insurance  Products  Fund  11 
(together,  the  "Funds").  Each  of  the 
Funds  is  a  Massachusetts  business  trust 
registered  under  the  1940  Act  as  an 
open-end  management  investment 
company. 

4.  FBSL  a  registered  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  a  member  of  the  National 
Association  of  Securities  Dealers.  Inc.. 
will  be  the  principal  underwriter  for  the 
Contracts. 

5.  The  Contracts  are  single  premium 
immediate  variable  annuities.  A 
Contract  is  purchased  with  a  single 
purchase  payment,  and  the  minimum 
purchase  payment  is  $25,000. 
Purchasers  of  Contracts  make  a  one-time 
allocation  of  the  purchase  payment 
between  fixed  and  variable  annuity 
income.  For  values  allocated  to  variable 
annuity  income  through  the  Account, 
the  annuitant  bears  all  of  the  investment 
risk.  Fidelity  guarantees  the  interest 
assumption  for  only  that  portion  of  the 
purchase  payment,  if  any.  allocated  to 
fixed  annuity  income. 

6.  An  annuitant  may  choose  a 
guaranteed  minimum  number  of 
annuity  income  distributions  equal  to  a 
period  of  five  to  thirty  years. 
Alternatively,  the  Contracts  will  offer  an 
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annuitant  three  options:  (a)  A  single  life 
annuity:  (b)  a  joint  and  survivor  annuity 
with  mil  annuity  income  to  the 
survivor;  or  (c)  a  joint  and  survivor 
annuity  with  reduced  annuity  income  to 
the  survivor.  All  three  options  will  be 
available  on  a  fixed,  variable, 
combination  basis.  (If  a  combination 
annuity  is  selected,  the  purchase 
payment  will  be  divided  to  provide 
annuity  income  that  is  fixed  in  part  and 
variable  in  part.)  A  fourth  annuity 
income  option  appears  in  the  Contract 
form,  but  will  not  be  offered  to  Contract 
holders  initially.  This  fourth  option,  a 
joint  annuity,  provides  for  a  full  annuity 
income  while  both  annuitants  are  hving, 
full  annuity  income  if  the  person  named 
as  annuitant  survives  the  person  named 
as  joint  annuitant,  and  reduced  annuity 
income  if  the  joint  annuitant  survives 
the  annuitant. 

7.  Annuity  income  calculations  are 
made  beginning  on  a  date  (the  "Annuity 
Income  Date")  selected  by  the  annuitant 
that  may  be  up  to  one  year  from  the  date 
the  Contract  is  issued.  Annuity  income 
normally  is  distributed  within  seven 
days  of  the  each  Ann  jity  Income  Date. 
The  annuitant  may  choose  monthly, 
quarterly,  semi-annual  or  annual 
Annuity  bicome  Dates. 

8.  The  amount  of  annuity  income  for 
the  first  Annuity  Income  Date  is  based 
upon:  (i)  The  age  and  sex  of  the 
annuitant(s).  (ii)  the  type  of  annuity 
income  option  chosen:  (ill)  the 
frequency  of  Annuity  Income  Dates;  (iv) 
the  first  Annuity  Income  Date;  (v)  the 
benchmark  rate  of  return  (assumed 
investment  rate)  chosen;  and  (vi)  the 
investment  performance  of  the  selected 
investment  option  from  the  Contract 
date  to  the  first  Annuity  Income  Date. 
The  dollar  amount  of  each  variable 
annuity  income  distribution  after  the 
first  may  increase,  decrease,  or  remain 
constant,  depending  on  the  net 
investment  factor  for  each  investment 
option  adjusted  by  a  factor  that 
neutralizes  the  benchmark  rate  of  return 
(the  assumed  investment  rate)  used  in 
calculating  the  annuity  income. 

9.  An  annuitant  may  return  the 
Contract  for  a  refund  within  ten  days 
after  the  Contract  is  received.  EFILI  then 
will  promptly  refund  the  greater  of:  (i) 
The  purchase  payment;  and  (ii)  the 
purchase  payment  plus  the  investment 
performance  of  the  money  market 
portfoho  investment  option  offered  by 
one  of  the  Funds.  EFILI  will  adjust  the 
refund  for  the  amount  of  any  annuity 
income  distributed  from  the  initial 
purchase  payment. 

10.  For  those  Contracts  subject  to  state 
premium  taxes.  Fidelity  will  deduct  the 
amount  of  the  tax  from  the  purchase 
payment.  Applicants  represent  that 


premium  taxes  currently  range  from  0% 
to  3.5%.  EFILI  reserves  the  right  to  make 
deductions  for  other  taxes  assessed 
against  the  Contracts  in  the  future. 

11.  To  compensate  it  for  expenses 
incurred  in  administering  the  Contracts, 
EFILI  deducts  a  daily  administrative 
charge  from  the  assets  of  the  Variable 
Account  at  an  effective  annual  rate  of 
0.25%  of  the  assets  of  the  Variable 
Account.  Applicants  represent  that  this 
charge  contains  no  element  of 
anticipated  profit,  and  its  deduction 
meets  the  standard  of  Rule  26a-l  under 
the  1940  Act.  Applicants  guarantee  that 
this  charge  will  not  increase. 

12.  EFuJ  deducts  a  daily  asset  charge 
for  its  assumption  of  certain  mortality 
and  expense  risks.  The  mortality  risk 
borne  by  EFILI  arises  from  its  obligation 
to  make  periodic  annuity  income 
distributions  however  long  the 
annuitant(s)  may  live.  The  expense  risk 
assumed  by  EFILI  is  that  the  deductions 
for  administrative  costs  under  the 
Contracts  may  be  insufficient  to  cover 
the  actual  costs  of  issuing  and 
administering  the  Contracts  incurred  by 
EFIU. 

13.  The  mortality  and  expense  risk 
charge  will  be  deducted  daily  from  the 
assets  of  the  Variable  Account  at  an 
effective  annual  rate  of  0.75%  of  those 
assets.  Of  the  0.75%  charge,  0.50%  is  for 
assuming  mortality  risks  and  0.25%  is 
for  assuming  expense  risks.  Applicants 
acknowledge  that,  to  the  extent  that  the 
mortality  and  expense  risk  charge  is  not 
needed  to  provide  for  benefits  and 
expenses  under  the  Contracts.  EFILI  will 
realize  a  profit  from  the  charge. 

14.  No  sales  charges  are  assessed 
under  the  Contracts.  Distribution 
expenses  for  the  Contracts  will  be  paid 
from  the  general  assets  of  EFIU.  These 
assets  may  include  proceeds  from  the 
mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commission,  pursuant  to  Section  6(c)  of 
the  1940  Act,  grant  the  exemptions  from 
SecUons  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  daily  deduction  of  the 
mortality  and  expense  risk  charge  at  an 
effective  annual  rate  of  0.75%. 

2.  Sections  26(a)(2MC)  and  27(cK2)  of 
the  1940  Act.  in  pertinent  part,  prohibit 
a  registered  unit  investment  trust  and 
any  depositor  thereof  or  imderwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  pa3rments  (other  than  salee  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  deposits-  or  principal 


underwriter  except  a  fee.  not  exceeding 
such  reasonable  amount  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Applicants  submit  that  EFILI  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  and  expense 
risks,  and  that  the  charge  of  0.75%  for 
mortality  and  exf>ense  riskj  is  consistent 
with  the  protection  of  investors  because 
it  is  a  proper  insurance  charge. 

4.  Applicants  further  represent  that 
the  charge  of  0.75%  for  mortality  and 
expense  risks  is  within  the  range  of 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  EFILI's 
analysis  of  pubucly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
existence  of  charge  level  guarantees,  and 
guaranteed  annuity  rates.  EFUJ  will 
maintain  at  its  executive  office, 
available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of.  Its 
comparative  survey. 

5.  There  is  no  sales  load  to  cover  costs 
relating  to  the  distribution  of  the 
Contracts.  If  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  viewed 
as  being  used  to  cover  distribution 
expenses.  EFILI  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  financing 
arrangements  will  benefit  the  Variable 
Account  and  the  Contract  owners.  The 
basis  for  this  conclusion  is  set  forth  in 

a  memorandum  which  will  be 
maintained  by  EFILI  at  its  executive 
office  and  will  be  available  to  the 
Commission. 

6.  EFILI  represents  that  the  Variable 
Account  will  invest  in  management 
investment  companies  which  undertake, 
in  the  event  such  companies  adopt 
plans  under  Rule  12b-l  of  the  1940  Act 
to  finance  distribution  expenses,  to  have 
such  plans  approved  by  a  board  of 
directors  or  trustees,  a  majority  of  the 
members  of  which  are  not  interested 
persons  of  such  companies. 

Conclusion 

Applicants  assert  that  for  the  reasfms 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(aK2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 
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For  the  Commiuion,  by  the  DivigioD  of 
Inveatment  Managnnent,  under  delegated 

authority. 

Margu«l  H.  McFarUnd. 

Deputy  Secretary. 

|FR  Doc.  93-«498  Filed  4-12-93;  8:45  am] 

BIUJNQ  COM  Wlfr^-M 


[Ral.  Na  iC-193M:  811-4317] 

St  Clair  Tax-Free  Fund,  Irtc.; 
Application  for  Dereglatration 

April  7, 19«3. 

AOENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  St.  Clair  Tax-Free  F>Lnd,  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMKURY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  January  27, 1993,  and  an  amendment 
thereto  was  filed  on  March  12, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  3, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
apphcant.  in  the  form  of  an  affidavit,  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC  s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington,  DC  20549. 
Applicant,  200  Gibraltar  Road, 
Horsham,  Pennsylvania  19044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel. 
(202)  272-3030,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatioiu 

1.  Applicant  is  an  open-end,  series, 
diversified  management  investment 


company  Incorporated  under  the  laws  of 
Maryland.  On  June  6, 1985,  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act.  On  the  same 
date,  applicant  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  registering  an  indefinite  number 
of  shares.  Apphcant  s  registration 
statement  became  effective  and 
applicant's  Initial  public  offering  of  its 
shares  commenced  on  September  13. 
1985. 

2.  On  July  28, 1992.  applicant's  board 
of  directors  adopted  resolutions 
declaring  advisable  the  proposed  sale  of 
substantially  all  the  applicant's  assets 
and  liabilities,  including  all  the  assets 
and  liabilities  of  the  Tax-Free  Money 
Market  and  Tax-Free  Intermediate  Bond 
portfolios,  to  Ambassador  Funds,  an 
open-end,  series,  diversified, 
management  investment-company 
("Ambassador")  and  the  dissolution  of 
apphcant  (the  "reorganization"),  and 
directed  that  the  proposed  transactions 
be  submitted  to  the  shareholders  for 
consideration.*  According  to  the 
Combined  Proxy  Statement/Prospectus, 
the  management  of  Ainbassador  and 
applicant  believed  that  the 
reorganization  of  apphcant  would 
benefit  shareholders  by  promoting 
efficient  operations;  eliminating 
duplicative  costs;  allowing  applicant's 
shareholders  access  to  the  additional 
portfolios  offered  by  the  Ambassador 
group  for  future  investments;  and 
enhancing  the  distribution  of  shares  to 
different  investor  groups. 

3.  On  or  about  (Jctober  19, 1992, 
proxy  materials  relating  to  the 
reorganization  were  distributed  to  the 
shareholders  of  applicant's  Tax-Free 
Money  Market  and  Tax-Free 
Intermediate  Bond  portfolios.  At  a 
special  meeting  of  shareholders  held  on 
November  20, 1992,  a  majority  of  the 
shareholders  of  applicant's  Tax-Free 
Money  Market  and  Tax-Free 
Intermediate  Bond  portfolios  approved 
the  proposed  sale  of  substantially  all  the 


'  The  Division  of  Investment  Management  notes 
that  Comerica  Bank  advise*  Ambassador,  and 
Comerica  Bank's  wholly-owned  subsidiary, 
Woodbridge  Capital  Management.  Inc..  advises 
applicant.  Rule  17a-8  provides  an  exemption  from 
the  afGliated  transaction  prohibitions  of  section 
17(a)  for  a  merger  of  registered  Investment 
companies,  which  may  be  affiliated  persons,  or 
affiliated  persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment  adviser.  As 
described  in  the  Combined  Proxy  Statement/ 
Prospectus  relating  to  the  reorganization,  dated 
October  S,  1992  (filed  as  Exhibit  0  to  the 
application),  applicant's  board  of  directors 
determined  that  the  sale  of  applicant's  assets  to 
Ambassador  %vas  in  the  best  interest  of  applicant 
and  its  shareholders,  and  that  tha  interesU  of  the 
existing  sharabolders  of  applicant  would  not  be 
diluted  as  a  result  of  the  raorganizadon. 


applicant's  assets  and  liabilities  to 
Ambassador. 

4.  On  November  21. 1992. 
Ambassador's  Tax-Free  Money  Market 
Fund  acquired  substantially  all  the 
assets  and  liabilities  of  applicant's  Tax- 
Free  Money  Market  portfolio  solely  in 
exchange  for  Class  B-1  shares  of 
beneficial  interest  of  Ambassador 
(representing  its  Tax-Free  Money 
Market  Fund).  On  that  same  date, 
Ambassador's  Tax-Free  Intermediate 
Bond  Fund  acouired  substantially  all 
the  assets  and  liabilities  of  applicant's 
Tax-Free  Intermediate  Bond  portfolio 
solely  in  exchange  for  Class  K-1  shares 
of  beneficial  interest  of  Ambassador 
(representing  its  Tax-Free  Intermediate 
Bond  Fund).  The  number  of  Class  B-1 
and  Class  K-1  shares  so  issued  by 
Ambassador's  Tax-Free  Money  Market 
and  Tax-Free  Intermediate  Bond  Funds 
had  an  aggregate  net  asset  value  equal 
to  the  net  asset  value  of  each  of 
applicant's  Tax-Free  Money  Market  and 
Tax-Free  Intermediate  Bond  portfolios, 
respectively.  Immediately  thereafter, 
applicant  distributed  the  shares  of  Class 
B-1  and  K-1  pro  rata  to  the 
shareholders  of  the  Tax-Free  Money 
Market  and  Tax-Free  Intermediate  Bond 
portfolios,  respectively. 

5.  As  of  September  30. 1992,  there 
were  81.580,761  shares  outstanding  of 
Class  A  Common  Stock,  evidencing 
interests  in  applicant's  Tax-Free  Money 
Market  portfolio,  with  an  aggregate  net 
asset  value  of  $81,580,761  and  a  net 
asset  value  per  share  of  $1.00.  As  of 
September  30. 1992.  there  were 
10,769,608  shares  of  Class  B  Common 
Stock  outstanding,  evidencing  interests 
in  apphcant 's  Tax-Free  Intermediate 
Bond  portfolio,  with  an  aggregate  net 
asset  value  of  $111,707,429  and  a  net 
asset  value  per  share  of  $10.37.. 

6.  Expenses  related  to  the 
reorganization,  consisting  of  legal  fees, 
printing,  mailing  and  meeting  costs,  and 
accounting  fees,  totaled  approximately 
$89,900.  Applicant  and  Ambassador 
each  bore  their  own  expenses  and  the 
net  asset  value  of  their  resp>ective 
portfolios  were  adjusted  appropriately 
prior  to  closing.  Since  the  Ambassador 
portfolios  were  the  surviving  portfolios, 
they  assumed  responsibility  for  the 
payment  of  expenses. 

7.  To  dissolve  its  corporate  existence, 
applicant  has  filed  Articles  of 
Dissolution  with  the  Maryland  Secretary 
of  State  and  has  requested  a  Tax 
Clearing  Certificate  from  the  Maryland 
Department  of  Revenue  in  accordance 
with  Maryland  law. 

8.  At  the  time  of  filing  the  application, 
applicant  had  no  assets  or  liabilities. 
Apphcant  has  no  shareholders  and  is 
not  a  party  to  any  litigation  or 


19290 


F«<faral  Bagfater  /  Vol.  58.  hto.  69  /  Tueaday,  April  13.  1993  /  Notices 


administrative  proceediiig.  AppUont  is 
not  engaged  in,  and  does  not  propoM  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC.  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
MargarsI  H.  McFarUnd. 
Deputy  Secretary. 

[FR  Doc.  93-8579  Filed  4-12-93;  a:4S  am] 
BILUNQ  OOOC  ••10-«1-M 

[Rel.  Na  )C-19390;  811-4037] 

St  Ciair  Equity  Fund.  Inc.;  Application 
for  Deregistratlon 

April  7, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

AC710M:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCAffT:  St.  Clair  Equity  Fund.  Inc. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUIIUAHY  OF  APPiXATKW:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  appHcation  was  filed 
on  January  27. 1993.  and  an  amendment 
was  filed  on  March  12,  1993. 
HEARMG  OR  HOTIflCATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  p>er8ons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  3. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  affidavit,  or,  for 
lawyers,  a  certificate  of  service.  Hearing 
reque.«ts  should  state  the  nature  of  the 
writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Apphcant,  200  Gibraltar  Road, 
Horsham,  Pennsylvania  19044. 
FOR  FURTHER  (NFORiMHON  CONTACT: 
Joseph  G.  Mari,  Senior  Special  Counsel, 
(202)  272-3030.  or  Barry  D.  Miller. 
Senior  Special  Counsel.  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  frcwn  the  SEC's 
Public  Reference  Branch. 


Applicant's  Kspresentationa 

1.  Applicant  is  an  open-end,  series, 
diversified,  management  investment 
company  incorporated  under  the  laws  of 
Maryland.  On  May  25. 1984.  applicant 
registered  under  the  Act  and  filed  a 
registration  statement  pursuant  to 
section  8(b)  of  the  Act  On  that  same 
time,  applicant  filed  a  r^stration 
statement  pursuant  to  the  Seciuities  Act 
of  1933  registering  an  indefinite  number 
of  shares.  Applicant's  registration 
statement  became  effective  and 
applicant's  initial  public  offering  of  its 
shares  commenced  on  October  10, 1984. 

2.  On  July  28, 1992,  applicant's  board 
of  directors  adopted  resolutions 
declaring  advisable  the  proposed  sale  of 
substantially  all  the  applicant's  assets 
and  liabilities,  including  all  the  assets 
and  liabilities  of  the  Capital  Growth 
Fund  portfolio,  to  Ambassador  Funds, 
an  open-end,  series,  diversified, 
management  investment  company 
("Ambassador")  and  the  dissolution  of 
apphcant  (the  "reorganization"),  and 
directed  that  the  proposed  transactions 
be  submitted  to  the  shareholders  for 
consideration.'  According  to  the 
Combined  Proxy  Statement/Prospectus, 
the  management  of  Ambassador  and 
applicant  believed  that  the 
reorganization  of  applicant  would 
benefit  shareholders  by  promoting 
efficient  operations;  eliminating 
duphcative  costs;  allowing  applicant's 
shareholders  access  to  the  adchtional 
portfohos  offered  by  the  Ambassador 
group  for  future  investments:  and 
enhancing  the  distribution  of  shares  to 
different  investor  groups. 

3.  On  or  about  October  19. 1992. 
proxy  materials  relating  to  the 
reorganizations  were  distributed  to  the 
shareholders  of  applicant's  Capital 
Growth  Fund  portfoho.  At  a  special 
meeting  of  shareholders  held  on 
November  20,  1992.  a  majority  of  the 
shareholders  of  applicant's  Capital 
Growth  Fund  portfolio  approved  the 
proposed  sale  of  substantially  all  the 


'  Tbe  Division  of  InTostiDenl  KtAiugemant  nolas 
that  Comehca  Bank  advises  Ambassador,  aod 
Comenta  Banc's  whoUy-owned  subsidiary, 
Woodbndge  Capital  Managsmeot.  Inc..  advises 
appjicanl.  Rule  17»-e  providos  an  axemplion  from 
the  d/filiated  transactioo  prohibittoos  of  secticn 
17(a)  for  a  merger  of  registered  invBatment 
companies,  which  may  be  alRKalad  persoos,  or 
afrUialed  pervins  of  an  affiliated  person,  soldy  by 
reason  oi  having  a  common  investmen!  adviser.  As 
described  in  the  Combined  Proxy  Statomenl/ 
Prospectus  reiating  to  the  reorfjanizatiaQ,  dated 
October  8,  1992  (filed  as  Exhibit  C  to  tba 
application),  applicant's  board  of  directors 
determined  that  tiw  sale  of  apphcant's  assets  to 
Ambassador  Mas  in  the  beet  interest  at  applicm 
and  its  shareboldors.  and  that  the  intarasts  of  the 
axisting  sliarahoMen  of  applicant  tvouM  not  ba 
diluted  as  a  reach  of  tbe  raorgauzatioii. 


applicant's  assets  and  liabilities  to 
Ambassador. 

4.  On  November  21, 1892, 
Ambassador's  Core  Growth  Stock  Fund 
acquired  substantially  all  the  assets  and 
liabilities  of  applicant's  Capital  Gniwth 
Fund  portfolio,  solely  in  exchange  for 
Class  J-1  shares  of  beneficial  interest  of 
Ambassador  (representing  its  Core 
Growth  Stoclc  Fund).  The  number  of 
Class  J-1  shares  so  issued  by 
Ambassador's  Core  Growth  Stock  Fund 
had  an  aggregate  net  asset  value  equal 
to  the  net  asset  value  of  applicant's 
Capital  Growth  Fund  portfoHo. 
Immediately  thereafter,  applicant 
distributed  the  shares  of  Class  J-1  pro 
rata  to  the  shar^olders  of  the  Capital 
Growth  Fund  portfolio. 

5.  As  of  September  30. 1992, 
apphcant  had  7,222,400  shares  of  Qass 
B  Common  Stock  outstanding, 
evidencing  interests  in  applicant's 
Capital  Growth  Fund  portfolio,  with  an 
aggregate  net  asset  value  of 
$118,512,649  and  a  net  asset  value  per 
share  of  $16.41. 

6.  Expenses  related  to  the 
reorganization,  consisting  of  legal  fees, 
printing,  mailing  and  meeting  costs,  and 
accounting  fees,  totaled  approximately 
$55,100.  Applicant  and  Ambassador 
each  bore  their  own  expenses  and  the 
net  asset  value  of  their  respective 
portfohos  were  adjusted  appropriately 
prior  to  closing.  Since  the  Ambassador 
portfohos  were  the  surviving  portfolios, 
they  assumed  responsibility  for  the 
payment  of  expenses. 

7.  To  dissolve  its  corporate  existence, 
applicant  has  filed  Articles  of 
Dissolution  with  the  Maryland  Secretary 
of  State  and  has  requested  a  Tax 
Clearing  Certificate  from  the  Maryland 
Department  of  Revenue  in  accordance 
with  Maryland  law. 

8.  At  the  time  of  filing  the  application, 
applicant  had  no  assets  or  Uabilities. 
Applicant  has  no  shareholders  and  is 
not  a  party  to  any  litigation  or 
administrative  proceeding.  Apphcant  is 
not  engaged  in.  and  does  not  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

For  the  SEC,  by  the  Division  of  Inrestment 
Management,  under  delegated  authority. 
Margaret  H.  McFmriaad, 
Deputy  Secretary. 
[FR  Doc.  93-8580  Filed  4-12-93;  8:45  am] 

MUJNO  CODE  Mia-M-M 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  RacordkMpIng 
RequirMnants  Undar  OMB  Review 

ACTION:  Notice  of  Reporting 
Requirements  Submitted  for  Review. 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83). 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Qearance  Officer.  Submit 
comments  to  the  Agency  Qearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATKM  COflTACT: 

Agency  Qearance  Officer.  Cleo 

Verbillls,  Small  Business 

Administration,  409  3rd  Street.  SW.. 

5th  Floor,  Washington,  DC  20416. 

Telephone:  (202)  205-6629. 
OMB  Reviewer:  Gary  Waxman.  Office  of 

Information  and  Regulatory  Affairs, 

Office  of  Management  and  Budget, 

New  Executive  Office  Building, 

Washington,  DC  20503. 
Title:  Disaster  Loan  Authorization  and 

Agreement. 
SB  A  Form  No.:  SB  A  Forms  1366. 1391. 
Frequency:  On  Occasion. 
Description  of  Respondents:  Recipients 

of  SBA  Disaster  Loans. 
Annual  Responses:  40,761. 
Annua]  Burden:  99,457. 

Dated:  April  7, 1993. 
a«o  Veri>illia, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  93-8547  Filed  4-12-93;  8:45  am] 

BIUMQ  CODE  M3S-01-M 


PMiarMkMi  of  DiMstar  Loan  Area  #2637] 

Alabama;  Daciaratlon  of  Disaster  Loan 
Area 

Calhoun  County  and  the  contiguous 
counties  of  Cherokee,  Cleburne,  Etowah, 
Saint  Clair,  and  Talladega  in  the  State 
of  Alabama  constitute  a  disaster  area  as 
a  result  of  damages  caused  by  a  severe 
snow  and  wind  storm  which  occurred 


on  March  12. 1993.  Applications  for 
loans  for  physical  damage  may  be  filed 
xmtil  the  close  of  business  on  June  3, 
1993  and  for  economic  injury  until  the 
close  of  business  on  January  3,  1994  at 
the  address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office.  One  Baltimore  Place,  suite  300, 
Atlanta.  GA  30308  or  other  locally 
announced  locations. 
The  interest  rates  are: 


Per- 
cent 

For  Physteal  Damage: 

•^onwowrw*  w»th  credtt  avam 
ab4e  et8«wt>ere  

8000 

Homeowners  *rtthout  credW  avail- 
able elsewt>ere  

4  000 

Businesses  with  credit  available 
elsewhere  

8000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
abie  elsewhere  

4000 

Others  (including  non-profit  orga- 
nizations) with  credit  available 
elsewhere  

7  62S 

For  Economic  Injury: 

Businesses  and  small  agricultural 
cooperathws     without     credit 
available  elsewhere „ 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  263711  and  for 
economic  injury  the  number  is  788200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  2, 1993. 
Dayton  J.  Walkins. 
Acting  Administrator. 
|FR  Doc.  93-8548  Filed  4-12-93;  8:45  am) 
MLUNo  cooe  Mas-Ol-M 


[Declarstton  of  Ecortomie  in|ury  Disaster 
Loan  Ares  «7883] 

Pennsylvania  artd  Contlguoua 
Counties  In  New  Jeraey;  Declaration  of 
Disaster  Loan  Area 

Philadelphia  County  and  the 
contiguous  coimties  of  Bucks,  Delaware, 
and  Montgomery  in  the  State  of 
Pennsvlvania.  and  Burlington,  Camden, 
and  Gloucester  Counties  in  the  State  of 
New  Jersey  constitute  an  economic 
injury  disaster  area  as  a  result  of  a  fire 
in  the  City  of  Philadelphia  on  March  15, 
1993.  Eligible  small  businesses  without 
credit  available  elsewhere  and  small 
agricultural  cooperatives  without  credit 
available  elsewhere  may  file 
applications  for  economic  injury 
assistance  until  the  close  of  business  on 
January  5, 1994,  at  the  address  listed 
below: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office.  One  Baltimore 
Place,  suite  300,  Atlanta,  GA  30308  or 


other  locally  announced  locations.  The 
interest  rate  for  eligible  small  businesses 
and  small  agricultural  cooparativas  is  4 
percent. 

The  economic  injiu^  number  assigned 
to  this  disaster  for  the  State  of  New 
Jersey  is  788400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  April  5. 1993. 
Dayton  |.  Watkina, 
Acting  Administrator. 
IFR  Doc.  93-8549  Filed  4-12-93;  8:45  am) 

BIUJNO  COOE  W28-»1-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonmation  Collection 
Requirementa  Submitted  to  OMB  for 
Review 

April  7, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
Information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  TAXLINK  Electronic  Federal  Tax 

Deposit  Survey 
Description:  This  survey  Will  collect 

information  on  TAXLINK  Electronic 

Federal  Tax  Deposit  system. 

Participants  will  be  questioned  about 

their  experiences  with  the  test 

systems.  Non-participants  will 

express  preferences  on  system 

features 
Respondents:  Businesses  or  other  for- 
profit.  Small  businesses  or 

organizations 
Estimated  Number  of  Respondents: 

1.605 
Estimated  Burden  Hours  Per  Response: 

Participants:  22  minutes 

Non-participant  telephone  survey:  15 
minutes 

Non-participant  mail  survey:  20 
minutes 
Frequency  of  Response:  Other  (one-time 

only) 
Estimated  Total  Reporting  Burden:  463 

hours 
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aeamncB  Officer:  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial 
Management  Service,  3361-L  7Sth 
Avenue,  Landover,  MD  20785 

0MB  R0vi«wer.  Milo  Sunderhauf.  (202) 
395-6880, 0£Bce  of  Management  and 
Budget,  room  3001,  New  Executive 


Office  Building.  Washington.  DC 
20503 
LomK.  Holland. 

Departmental  Reports  Management  Officer. 
fPR  Doc  93-6558  PUed  4-12-93;  8:45  am) 
MUMO  ooei  4ai»«-M 


ISS 
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Sunshine  Act  Meetings 
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Federal  Regiater 
Vol.  S8.  No.  69 
Tuesday,  April  13,  1993 


This  section  of  the  FEDERAL  REGISTER 
axrtalns  nottces  of  meetinos  pubflshed  under 
the  'Government  In  the  Sunshine  AcT  (Pub 
L.  94-409)  5  U.S.C.  552b<eK3). 


FEDCHAL  ENERGY  REGULATORY 
COMM88ION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L  No.  94-409),  U.S.C  552b: 

DATE  AND  TIME:  April  14, 1993. 10:00 

a.m. 

PUCE:  825  North  Capitol  Street,  NE 
Room  9306,  Washington,  DC  20428. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIOEREO:  Agenda. 

Note— Renu  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  information: 

Lois  D.  Cashell.  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

CooMnt  Agenda— Hydro,  977th  MMting— 
April  14. 1993,  Regular  Meeting  (1CM»  ajn.) 
CAH-1. 
Project  No:  2232-286.  Duke  Power 
Company 
CAH-2. 
Project  No.  1953-015.  Consolidated  Water 
Power  Company 
CAH-3. 

Project  Na  10625-002,  Kittitas 

Reclamation  District 
CAH-«. 

Project  No.  10900-001.  Thomas  Hodjjson  & 
Sons.  Inc.  ^*^ 

CAH-5. 
Project  Na  11226-001.  Hammond 
Hydroelectric  Companv 
CAH-6. 
Project  No.  10521-001,  Mahoning  Hydro 
Associates 
CAH-7. 
Project  Na  1473-007.  Montana  Power 
Company,  Granite  County,  Montana 

ftoject  Na  EL91-9-001.  Building  89,  Inc. 
C.*AlT— 9, 

Project  No.  6287-002,  Rainsong  Company 
ConaenlAg— <ia    FlecHk 

CAB-1. 


D<xket  No.  ER93-259-000.  Northern  States 
Power  Company  (MinnesoU) 
CAE-2. 

Docket  No.  ER93-40O-000,  Northera  States 
Power  Company  (Wisconsin) 
=    CAE-3 

Docket  Na  ER93-385-000,  Northern  States 
Power  Company  (Minnesota) 
CAE-4. 

Docket  Na  ER93-397-00a  Ocean  SUte 
Power 

Docket  No.  ER93-398-O00.  Ocean  State 
Power  II 
CAB-5. 

Omitted 
CAE-6. 
Docket  No.  ER93-304-O00,  Milford  Power 
Limited  Partnership 
CAB-7. 
Docket  No.  RM93-1-001,  Filing 
Requirements  and  Ministerial 
Procedures  for  Persons  Seeking  Exempt 
Wholesale  Generator  Status 
CAE-8. 

Docket  No.  ER93-266-001.  Boston  Edison 
Company 
CA&-9. 

Docket  No.  BR93-809-002,  nUnoIs  Power 
Company 
CAE-10. 

Docket  Na  ER91-457-002,  Central  Maine 

Power  Company 
Docket  No.  ER92-286-002.  New  England 

Power  Company 
Docket  Nos.  92-484-001,  ER92-51 2-001 

and  ER92-81 7-001,  New  England  Power 

Company 
Docket  Nos.  BR93-130-000  and  001 ,  New 

England  Power  Companv 
CAK-11.  ' 

Docket  No.  BG03-21-000,  Jersey 
Generating  Company,  LP. 
CAB-12. 
Docket  Na  BG93-26-000.  Enron  Milford 

Operating  Corporation 
Docket  No.  EG93-27-000.  Milford  Power 
Limited  Partnership 
CAE-13. 

Docket  Na  EG93-28-000,  Blue  Mountain 
Power,  LP. 
CAB-14. 

Docket  No.  EG93-29-000,  Century  Po*if«r 
Corporation 
CAE-15. 
Docket  No.  EG93-30-000.  Crown  Eneigy, 

CAE-16. 

Docket  No.  EG93-31-000,  Vista  Enerev 
LP.  '"' 

CAE-17. 
Docket  Na  EC88-2-007,  Utah  Power  k 
Light  Company,  PacifiCorp.  and  PC/ 
UP4L  Merging  Corporation 
CAE-18. 
Docket  No.  EL93-2-000,  PSI  Energy,  Inc. 

Docket  No.  EG93-35-O00,  Pomberton 
Power  Limited  Partnership 
CAE-20. 


Docket  Na  ER92-516-002,  Entergy  Power. 
Inc. 
CAE-2 1. 
Omitted 


Consent  Agenda— Oil  and  Gaa 

CAG-1. 
Docket  Na  RP93-95-000.  Northwest 
Pipeline  CkirporatJon 
CAG-2. 

Docket  No.  RP93-94-000.  Florida  Gas 
Transmission  Companv 
CAG-3. 
Docket  No.  RP92-149-001, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-4. 
Docket  No.  RP85-181-00e.  Texas  Gas 
Transmission  Corporation 
CAG-5. 

Docket  Nos.  RPe5-2O3-013  and  RP88- 
203-010.  Panhandle  Eastern  Pipe  Line 
Company 
Docket  No.  8P85-202-O11,  TrunkllneGas 
Company 
CAG-6. 

Docket  Na  RP85-202-O12,  TrunkllneGas 
Company 
CAG-7. 
Docket  Nos.  RP85-203-O14  and  RP88- 
203-011,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-8. 
Docket  No.  RP92-166-010,  Panhandle 
Eastern  Pipe  Line  Companv 
CAG-9. 
Docket  No.  RP88-67-067,  Texas  Eastern 
Transmission  Corporation 
CAG-10. 
Docket  Nos.  RP91-143-005  and  RP91- 
231-003,  Great  Lakes  Gas  Transmission 
Limited  Partnership 
CAG-11. 

Docket  Nos.  RP91-1S-002.  RP90-4-004 
and  RP89-48-009,  Transwestam 
Pipeline  Company 
Docket  No.  RP90-153-002,  El  Paso  Natural 
Gas  Company 
CAG-1 2. 
Docket  No.  RP93-53-003.  Carnegie  Natural 
Gas  Comfmny 
CAG-13. 
Docket  Nos.  RP88-259-062.  CP89-1227- 
016,  CP89-1951-001.  RP89-136-027  and 
RP90-124-012.  Northern  Natural  Gas 
Company 
CAG-14. 
Docket  No.  PL92-1-001,  Incentive 
Ratemaking  for  Interstate  Natural  Gas 
Pipelines.  Oil  Pipelines,  and  Electric 
Utilities 
CAG-15. 
Docket  No.  RP78-20-000.  Columbia  Gas 
Transmission  Corporation 
CAG-16. 
Docket  No.  RM93-1 3-000.  Revision  of 
Form  of  Notice  RequiremenU  for  Rate 
Schedule  and  Tariff  Filings  in  S  154.28 
CAG— 17. 


19294        Federal  Register  /  Vol.  58.  Na  69  /  Tuesday,  April  13,  1993  /  Sunshine  Act  Meetings 


Docket  No.  PR92-2O-0OO.  Supenn  Plpelln* 
CAG-IS. 
Docket  No*.  RP91-203-023.  RP92-132- 
010.  RP92-16(M)00.  CP89-629-021, 
CP90-639-012.  CP91-220&-000  and  003, 
Tennessee  Gat  Pipeline  Company 
CAG-19. 
Docket  No*.  ISS7-36-000. 001  and  OR92- 
4-000,  Bndicott  Pipeline  Company 
CAG-20. 
Docket  No.  GP93-4-000.  Railroad 
Commiaaion  of  Texas,  Texas-S7, 
Ed%¥ards  Limestone  Formation,  FBRC 
No.  JD93-00670T 
CAG-21. 
Docket  Na  GP91-1 1-000,  Hairy  C  Boggs 
V.  Columbia  Natural  Gas  Transmission 
Company 
CAG-22. 

Omitted 
CAG-23. 
Docket  No.  RS92-1 7-003,  Iroquois  Gas 
Transmission  System,  LP. 
CAG-24. 
Docket  Nos.  RS92-25-001  and  CP92-9d- 
002.  Trunkline  Gas  Company 
CAG-25. 
Docket  No.  CP92-405-001 , 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-26. 

Omitted 
CAG-27. 
Docket  No.  CP92-657-001,  Southwest  Gas 
Corporation  v.  El  Paso  Natural  Gas 
Company 
CAG-28. 
Docket  No.  CP92-182-003,  Florida  Gas 

Transmission  Com|}any 
Docket  No.  CP92-415-001, 
Transcontinental  Gas  Pipe  Line 
Corporation  and  Florida  Gas 
Transmission  Company 
CAG-29. 
Docket  No.  CP92-51B-000,  Columbia  Gas 
Transmission  Corporation 
CAG-3a 
Docket  No.  CP93-207-000.  Arkla  Energy 
Resources  Company 
CAG-31. 

Docket  No.  CP93-44-000.  Equitrans,  Inc. 
CAG-32. 
Docket  No.  CP92-661-O00.  Freeport- 
McMoRan,  Inc.  and  Aquila  Energy 
Marketing  Corporation  v.  KN  Energy, 
Inc. 
CAG-33. 
Docket  No.  RP92-2  26-001,  Kern  River  Gas 
Transmission  Company 
CAG-34. 
Docket  No.  RP91-229-018.  ef  a/.. 
Panhandle  Eastern  Pipe  Line  Company 

Hydro  Agenda 

H-l. 
Reserved 

Ebctri.-  ^9BIMU 

B-1. 
Omitted 

Oil  and  Gm  Agenda 

/.  Pipeline  Bate  Matters 

PR-1.  Reserved 
n.  Restructuring  Matten 
RS-1. 


Docket  No.  RS02-«»-000,  WestGas 
Interstate,  Inc.  Order  on  compliance 
filing. 
RS-2. 

Docket  Na  RS92-79-000.  Sea  Robin 

Pipeline  Company.  Order  on  compliance 

filing. 
RS-3. 
Docket  Na  RS92-4-000,  Colorado 

Interstate  Gas  Company.  Order  on 

compliance  filing. 
RS-4. 
Docket  Na  RS92-30-000,  Carnegie  Natural 

Gas  Company.  Order  on  compliance 

filing. 
RS-5. 
Docket  Na  RS92-27-000,  Alabama- 
Tennessee  Natural  Gas  Company.  Order 

on  compliance  filing. 
RS-6. 
Docket  No.  RS92-83-000,  Tarpon 

Transmission  Company.  Order  on 

compliance  filing. 
RS-7. 
Docket  Nos.  RS92-33-000.  RP91-204-000 

and  RP90-1 11-000,  East  Tennessee 

Natural  Gas  Company.  Order  on 

compliance  filing. 
RS-«. 
Docket  Nos.  RS92-41-000  and  RP91-189- 

000,  Midwestern  Gas  Transmission 

Company.  Order  on  compliance  filing. 
RS-9. 
Docket  Nos.  RS92-45-O00  and  001,  Natural 

Gaa  Pipeline  Company  of  America.  Order 

on  compliance  filing. 
RS-10. 
Docket  Na  RS92-52-0OO,  Viking  Gas 

Transmission  Company.  Order  on 

compliance  filing. 
RS-11. 
Docket  Nos.  RS92-1 1-000, 003. 004,  RP88- 

67-000,  et  al.,  (Phase  I/Rates),  and  RP92- 

234-001,  Texas  Eastern  Transmission 

Corporation 
Docket  Nos.  RP85-177-100,  RP93-13-001, 

RP93-22-001  and  CP90-2 154-004, 

Texas  Eastern  Transmission  Corporation 
Docket  No.  RP93-65-000,  Public  Service 

Electric  and  Gas  Company  v.  Texas 

Eastern  Transmission  Corporation.  Order 

on  compliance  filing  and  complaint. 
RSp12. 
Docket  No.  RM93-6-000.  Revisions  to 

Regulations  Implementing  Section  5  of 

the  Outer  Continental  Shelf  Lands  Act. 

Notice  of  Proposed  Rulemaking. 
RS-13. 
Docket  Nos.  RP89-84-007  and  RP88-228- 

037,  Tennessee  Gas  Pipeline  Company. 

Order  on  remand. 

ni.  Pipeline  Certificate  Matters 

PC-1. 
Docket  No.  CP91-1910-000,  Southwestern 
Public  Service  Company  v.  Red  River 
Pipeline.  Order  on  complaint  alleging 
undue  discrimination. 
Dated:  April  7, 1993. 

Loia  D.  Caahdl, 

Secretary. 

[FR  Doc  93-8655  Filed  4-«-»3;  4:45  pm) 

MLUNO  coof  anr-tMi 


FARM  CREDIT  A0MNI8TRATION 

Farm  Credit  Administration  Board; 
Special  Meeting 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  S52b(e)(3)),  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  April  15, 1993, 
from  10:00  a.m.  until  such  time  as  the 
Board  may  conclude  its  business. 
FOR  FURTHER  INFORMATK3N  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McL«an, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 
A.  New  Business 

1.  Regulations 

a.  Funding  and  Fiscal  Affairs,  Loan 
Policies  and  Operations,  and  Funding 
Operations — Capital  (Proposed) 

2.  Policy  Statement 

a.  Amendments  to  the  Policy  Statement 
Concerning  Operational  Responsibilities 

Closed  SMsion* 

A.  New  Business 
1.  Enforcement  Action 
Dated:  April  8, 1993. 
Curtit  M  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[FR  Doc  93-8646  Filed  4-8-93;  4:46  pm] 
BtLUNOCOOC  STOS-OI-r 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday   . 

April  19, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignment*,  and 
salary  actions)  involving  Individual  Federal 
Reserve  System  employees. 


'  Session  CloMd— Exempt  pursuant  to  S  U.S.C 
S52b(cM8)aiMl(»>. 
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2.  Any  items  carried  forward  from  a 
previously  auiounced  meeting. 

COWTACT  PERSON  FOR  IIORE  MFORMATION: 
Mr.  Joseph  R,  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  hank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  April  9. 1993. 
Jenniftr  |.  JohnMii, 
AssockOe  Secretary  of  the  Board. 
IFR  Doc.  93-«759  Filed  4-9-93;  3:26  pm) 
BHJJNO  COOC  «210-01-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 
"FEDERAL  REGISTER"  CTTATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  17924. 
April  6. 1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETINQ:  11:00  a.m..  Monday.  April 
12. 1993. 

CHANGES  IN  THE  MEETING:  AddiUon  of  the 
following  closed  item(8)  to  the  meeting: 

Proposals  relating  to  the  Federal  Reserve's 
ethics  program. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  April  9. 1993. 
JennifiBr  J.  Johnaon, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-8760  Filed  3-»-93;  3:26  pm] 

WLUNO  CODE  ttlO-OI-M 


NUCLEAR  REGUUTORV  COMMISSION 

DATE:  Weeks  of  April  12. 19.  26.  and 
May  3. 1993. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  of  April  12 
Thursday,  April  15 
8:00  a.m. 

Briefing  on  Review  of  SALP  Process  and 
Assessment  of  NRC  Inspection  Program 
(Public  Meeting) 

(Contact:  Gary  Zech,  301-504-1017) 
3:00p.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  April  19— Tentative 

Thursday,  April  22 

2:30  p.m. 

AfBnnation/Discussion  and  Vote  (Public 

Meeting) 
a.  Licensees'  Announcements  of 

Safeguards  Inspections  Rulemaking 

(Tentative) 
(Contact:  Priscilla  Dwyer,  301-504-2478) 
2:35  p.m. 
Briefing  on  Design  Basis  Threat 

Reevaluation  (Public  Meeting) 
(Contact:  Robert  Burnett,  301-504-3365) 
4:00  p.m. 
Briefing  on  Design  Basis  Threat 

Reevaluation  (Closed— Ex.  1) 

Friday,  April  23 
2:00  p.m. 


Briefing  by  ABB/O:  on  Status  of  System 
80+  Application  for  Design  Certification 
(Public  Meeting) 

(Contact:  ABB/CE.  301-881-7040) 

Week  of  April  26— Tentativo 

Friday.  April  30 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  2— Tentative 

Monday,  May  3 
11:30  a.m. 

Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  yet  been  identified  as  requiring 
any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hil  (301)  504-1661. 

Dated:  April  9, 1993. 

WiUiam  M.  HiU,  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

IFR  Doc.  93-8774  Filed  4-9-93;  3:35pml 

BILUNC  COOe  7SM-01-M 


ISS 


9  93 


e 


-  Tuesday 

*  April  13,  1993 


Part  II 

Department  of 
Education 


34  CFR  Part  614 

College  Facilities  Loan  Program; 
Proposed  Rule 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Pari  614 
RIN  1840-AB61 

College  Facilitie*  Loan  Program 

AGENCY:  Etepaitment  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
College  Facilities  Loan  Program.  The 
program  provides  low-interest  loans  to 
assist  institutions  of  higher  education  or 
higher  education  building  agencies  with 
the  construction,  reconstruction,  or 
renovation  of  housing,  undergraduate 
emd  graduate  academic  facilities,  and 
other  educational  facilities. 

The  proposed  regulations  would 
implement  changes  made  in  the 
program  by  the  Higher  Education 
Amendments  of  1992,  as  well  as  make 
other  changes  to  improve  the 
administration  and  management  of  the 
program.  SpeciGcally.  the  proposed 
regulations  would  revise  eligibility 
conditions,  selection  criteria,  and  other 
terms  and  conditions  for  the  award  of 
loans  under  the  program. 
DATES:  Comments  must  be  received  on 
or  before  May  13. 1993. 
ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Joseph  P.  Ferguson,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  room  3022.  ROB-3. 
Washington.  DC  20202-5339. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
should  also  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  E.  Babson,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW.. 
room  3022.  ROB-3,  Washington,  DC 
20202-5339.  Telephone:  (202)  708- 
6865.  Individuals  who  are  bearing 
impaired  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  DC.  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m.,  Eastern  time. 
SUPPt^MENTARY  INFORMATION:  The 
College  Facilities  Loan  Program  furthers 
the  objectives  of  National  Education 
Goal  5  by  enabling  institutions  to 
provide  facilities  for  programs  that  will 
enable  Americans  to  acquire  the  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

The  Higher  Education  Amendments 
of  1992  reauthorized  and  revised  the 
College  Facilities  Loan  Program.  The 


program  is  now  authorized  by  Title  Vn. 
Part  C  of  the  Higher  Education  Act  of 
1965.  as  amended.  In  view  of  the 
statutory  changes  that  were  made  to  the 
program,  the  Secretary  is  proposing  to 
revise  existing  regulations  to  conform  to 
the  applicable  statutory  changes,  as  well 
as  to  make  other  changes  to  improve  the 
administration  and  management  of  the 
program. 

Eligibility  (§§614.2  and  614.3) 

As  a  result  of  statutory  changes, 
graduate  academic  facilities  are  now 
eligible  for  assistance.  Also, 
institutional  eligibility  is  no  longer 
limited  to  undergraduate  institutions  of 
higher  education,  but  now  includes 
•  graduate  institutions  as  well. 

Matching  Requirement  (§  614.24) 

A  new  statutory  provision  provides 
that  20  percent  of  the  eligible  cost  of  a 
project  must  be  provided  from  non- 
Federal  sources. 

Limitation  on  Additional  Loans 
(§614.12) 

A  statutory  change  reduced  the 
waiting  period  for  approval  of  a 
subsequent  loan  under  the  program 
from  ten  years  to  five  years. 

Selection  Criteria  (§§614.21-614.23) 

New  selection  criteria  have  been 
proposed  to  identify  those  institutions 
for  Federal  financial  assistance  with  the 
greatest  need,  as  well  as  those  that  serve 
large  numbers  and  percentages  of  low- 
income  students.  These  selection 
criteria  implement  the  Department's 
mission  to  increase  access  to  education. 

Loan  Closing  Procedures  (§  614.30) 

Loan  advances  would  be  eliminated, 
and  funds  would  not  be  disbursed  until 
the  loan  has  been  closed.  The  Inspector 
General  has  determined  that  unsecured 
loan  advances  pose  an  unacceptable 
financial  risk  to  the  Department. 

Maximum  Loan  (§  614.24) 

The  maximum  loan  would  be  reduced 
from  $3,000,000  to  $2,000,000  to  enable 
the  Department  to  provide  financial 
assistance  to  a  greater  number  of 
institutions.  Recently,  the  Department 
has  been  able  to  fund  only  about  10 
percent  of  the  applications  received. 
Renovation  generally  costs  less  than 
new  construction.  The  statutory  priority 
on  renovation  and  reconstruction, 
combined  with  the  statutory  provision 
that  a  loan  not  exceed  80  percent  of 
development  costs,  suggests  that  in  most 
cases  a  $2,000,000  maximum  loan 
should  cover  a  substantial  portion  of  the 
cost  of  construction. 


Start  of  Construction  (§  614.41) 

A  provision  is  included  to  clarify  that 
construction  must  begin  within  18 
months  of  the  announcement  of  an 
award.  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  require  that  construction  begin 
within  a  reasonable  time.  This  provision 
would  codify  an  existing  policy  deHning 
a  reasonable  Ume. 

Set-aside  for  Historically  Black  Colleges 
and  Universities 

The  set-aside  provision  for 
historically  Black  colleges  and 
universities  has  been  deleted  in  view  of 
the  enactment  of  Title  VII.  Part  B  of  the 
Higher  Education  Act  of  1965,  as 
amended — Historically  Black  College 
and  University  Capital  Financing.  In 
addition,  as  noted  above,  the  selection 
criteria  are  being  revised  to  give  priority 
to  institutions  that  serve  large  numbers 
and  percentages  of  low-income 
students. 

Institutions  Located  in  the  Territories 
(§614.25) 

Priority  is  given  to  applications  from 
institutions  located  in  Guam,  the  Virgin 
Islands.  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  This  provision  implements 
Section  1204(a)  of  Title  XII  of  the  Act. 

Major  Renovation  (§  614.09(d)) 

Major  renovation  is  defined  as  being 
greater  than  $250,000  in  cost  to  be 
consistent  with  the  minimum  loan 
available  under  this  program. 

Miscellaneous.  Definitions  have  been 
modified,  conditions  of  eligibility 
clarified,  and  other  minor  changes  made 
in  order  to  update  the  regulations. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  small  entities  affected  by  these 
regulations  are  small  institutions  of 
higher  education.  These  regulations 
describe  the  program  and  establish 
minimal  application  requirements.  They 
will  not  have  a  significant  economic 
impact  on  the  institutions  affected. 
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PaperwoHc  Reduction  Act  i^iseo 

Sections  614.11,  614.20,  614.21, 
614.22.  614.23.  614.24,614.28.  614.29. 
614.44.  614.45,  and  614.47  contain 
infonnation  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1960.  tLe  Department  of 
Education  will  submit  a  copy  of  these 
sections  to  the  Office  of  Management 
and  Budget  (0^4B)  for  its  review.  (44 
U.S.C  3504(h)) 

Institufeioos  of  higher  education  ais 
eligible  to  apply  for  loans  under  these 
regulations.  The  Department  needs  and 
uses  the  information  to  make  new  lo«i&. 
Public  reportii^  burden  for  this 
collection  of  information  is  estimated  to 
average  eight  hours  per  response. 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  coUectioa  of  iniormatioo. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  cdiection  requiremrats 
shouid  c^rect  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  room  3002,  New  Executive  Office 
Building.  Washington,  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
ar>d  the  regulations  in  34  CFR  p«l  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strwigthened 
federalism  by  relying  on  processes 
developed  by  Slate  and  locaJ 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  regulations. 

Ail  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
3022,  7th  and  D  Streets,  SW., 
Washington,  DC.  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

To  assiAt  the  Depertment  Uk 
complying  with  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  toek  overall  re<ittiiement  of 
reducing  regulatory  buiden.  the 


Secretary  invitea  coBtnants  on  whether 
there  may  be  further  epportunitice  to 
reduce  any  regulatory  burdens  found  in 
these  proposed  regulations. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  lequests 
comments  on  whether  the  proposed 
regulations  in  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by,,  or  is  available 
from,  any  other  agency  or  authority  of 
the  United  States. 

List  of  Sebfect*  in  34  CFR  Pitft  §14 

Colleges  and  universities.  Education, 
Grant  programs — housing  and 
community  development.  Housing. 
Loan  programs — housing  and 
community  development,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  6. 1993. 
Richard  W.  Riley, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.142— College  Facilities  Loan 
Program) 

The  Secretary  proposes  to  revise  Part 
614  of  Title  34  of  the  Code  of  Fedexal 
Regulations  to  read  as  fbUowrs: 

PART  614— COLLEGE  FACILJTICS 
LOAN  PROGRAM 

Subpart  A— General 

Sec. 

614.1  What  is  the  Cd lego  FacHWes  Loan 
Prograni? 

614.2  Who  is  eligible  to  ncaiwe  a  loan? 

614.3  What  ^ypes  of  projects  may  the 
5>ecretary  fund? 

614.4  What  prtoritiet  may  the  Secratary 
establish? 

614.5  What  regulations  apply? 

614.6  What  defhiirions  appty? 

Subpart  B— How  Does  Ona  Apply  9or  a 
Loan? 

614.10  How  does  one  submH  an 
application? 

614.11  What  evidence,  assurances,  and 
opinioas  of  counsel  are  required  of  the 
applicant  institution? 

614.12  What  conditions  of  eKgibility  apply? 

Subpart  C— How  Does  tha  Sacratary 
Maka  a  Loan? 

614.20  How  does  the  Secretary  evahiate  an 
application? 

614.21  What  selection  criteria  are  used  to 
evaluate  applicalioos  for  loans  for 
academic  facilities? 

614.22  What  selection  criterta  are  used  to 
evaluate  applications  for  loans  for 
housing  facilities? 

6M.23    What  seiectioR  criteria  are  used  to 
evaluate  appklicatioBs  for  loans  far  oCber 
educational  facilities? 

614.24     What  funding  limitationa  apply? 


614.25  What  additkmel  factors  doea  the 
Secretary  cunaidar? 

614.26  What  are  the  length  and  maturity  of 
loans? 

614.27  What  is  required  in  a  loan 
agreement? 

614.28  Whrt  kinds  of  security  werwiulied 
for  the  loan? 

614.29  What  evideaceofao  approved  debt 
instrument  is  required? 

614.30  When  does  loan  closing  take  place? 

Subpart  D— What  Condttiona  Mual  B« 
Met  After  an  Awacd? 

61 4 .40  What  conditions  must  be  met  before 
construction  can  begin? 

614.41  When  most  constrectioB  begin? 

614.42  What  are  the  g«Mra)  rules  fer 
determining  eligible  development  coata? 

614.43  What  an  InaiigiWe  developmoit 
costs? 

614.44  What  are  the  requirements  with 
respect  to  a  construction  account? 

614.45  What  an  tha  procedures  for  loan 
disbursement? 

614.46  How  must  the  balance  remainlna  in 
the  constructtoo  account  be  disposed  of? 

614.47  Hew  is  the  determination  of  floe) 
approved  development  costs  ma^vT 

614.48  How  oMist  plMlged  rvTODuea  be 
appUed? 

614.49  Whatare  borrowers'  aao-fiaancial' 
obligations? 


Subpart  E— (Rasarvad) 

Subpart  F— What  Condltfona  Must  Ba 
Met  fof  a  Oiscountad  Prepayment  of  a 
Loan? 

614.60    How  does  the  Secretary  provide  for 
a  disceunled  prepeyment  of  a  loan? 

Authority:  20  U.S.C  1  »32d-«32d-3. 
unless  otherwise  noted. 

Subpart  A    General 

5614.1  What  l«  the  College  Facilltiee  Laen 
Program? 

The  College  Facilities  Loan  Program 
provides  low-ioterest  bans  to  assist 
institutions  of  higher  education  or 
higher  education  building  ^enciee  to 
construct,  reconstruct,  or  reiKHrata 
housing,  academic  facilities,  and  other 
educational  facilities  for  students  and 
faculty. 

(Authority.  20  U.SXL  1132d) 

5614.2  WhoieoUgibtotorecetMaloan? 
The  following  are  eligibie  to  receive  a 

loan  under  this  part: 

(a)  A  public  or  privata  non-profit 
institution  of  hi^iar  education. 

(b)  A  higher  education  building 
agency. 

(Authority:  20  V.S.C.  lt32d-3) 

5614.3  WhattypeaotpraiacttinayttM 
Secretary  fund? 

The  Secretary  approves  loans  for 
projects  that  enable  institutions  of 
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higher  education  or  higher  education 
building  agencies  to  construct, 
reconstruct,  or  renovate— 

(a)  Housing  facilities  for  students  and 
faculty; 

(b)  undergraduate  and  graduate 
academic  fecilities:  or 

(c)  Other  educational  facilities. 

(Authority:  20  U.S.C  1132d-2) 

|«14.4    What  priodtiee  dOM  the  SMretsry 


(a)  The  Secretary  gives  priority  to  the 
renovation  or  reconstruction  of  older 
undergraduate  and  graduate  academic 
focilities  that  have  gone  without  major 
renovation  or  reconstruction  for  an 
extended  period. 

(b)  In  audition ,  each  year  the 
SecTBtary  may  establish  as  a  priority  the 
following: 

(1)  One  or  more  of  the  activities  (or  a 
combination  of  activities)  listed  in 
§614.3. 

(2)  Replacement  or  repair  of  facilities 
damaged  by  a  major  disaster,  as 
declared  by  the  President. 

(c)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.S.C  1132d) 

f614.S    What  regulations  apply? 

The  following  regulations  apply  to  the 
College  Facihties  Loan  Program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations),  subparts  D  and  P. 

(2)  34  CFR  part  75  (Direct  Grant 
Programs).  §§  75.105  and  75.600- 
75.616. 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Promms  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part. 

(Authority:  20  U.S.C  ll32d-l) 

16144    What  deflnitlona  apply? 

(a)  Definitions  in  the  Act. 

(1)  The  following  terms  used  in  this 
part  are  defined  in  section  734  of  the 
Act: 
Development  cost  (bousing  and  other 

educational  facilities)  Housing 


Institution  of  higher  education  or  higher 

education  building  a^ncy 
Other  educational  facilities 
Undergraduate  and  graduate  academic 

facilities 

(2)  The  following  terms  used  in  this 
part  are  defined  in  section  782  of  the 
Act: 

Academic  facilities 
Construction 

Development  cost  (academic  facilities) 
Reconstruction  or  renovation 

(b)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 

Applicant 

Application 

Award 

Budget 

Department 

EDGAR 

Facilities 

Fiscal  year 

Nonprofit 

Private 

Public 

Recipient 

Secretary 

State 

Supplies 

(c)  Revised  EDGAR  definitions.  The 
following  terms  defined  in  EDGAR.  34 
CFR  77.1.  are  redefined  for  this  part  as 
follows: 

Acquisition  means  taking  ownership 
of  property  through  purchase  at  fair 
market  value. 

Equipment  means  non-expendable 
personal  property  having  a  useful  life  of 
more  than  ten  years — including 
machinery,  fixtures,  and  other  items 
necessary  for  maintenance  and 
operation  of  a  facility — but  excluding 
books,  instructional  materials,  and  other 
items  involving  current  operating 
expenses  such  as  fuel,  supplies,  and 
serviceable  parts.  Equipment  may 
consist  of— 

(1)  Built-in  equipment,  which  is  a 
permanent  part  of  a  facility:  and 

(2)  Initial  equipment,  wnich  includes 
furniture  and  other  necessary  and 
appropriate  items  for  the  functioning  of 
a  facility,  taking  into  account  the 
specific  purposes  of  the  facility. 

Project  means  the  construction 
activity  that  is  proposed  for  funding  by 
an  applicant  under  this  program. 

(d)  Other  definitions.  The  following 
definitions  also  applv  to  this  part: 

Act  means  the  Higher  Education  Act 
of  1965.  as  amended.  Unless  otherwise 
indicated,  references  to  titles  in  this  part 
are  to  titles  of  the  Act. 

Assignable  area  means  the  square 
footage  of  floor  space  in  facilities  that  is 
designated  and  available  for  assignment 
to  sp«cific  functional  purposes,  but  does 
not  include— 


(1)  Areas  used  for  general  diculation 
within  a  building; 

(2)  Areas  for  public  washrooms: 

(3)  Areas  for  building  maintenance  or 
custodial  services;  or 

(4)  Areas  in  central  maintenance  and 
utility  facilities  that  exist  only  to 
support  the  operation  and  use  of  other 
structures. 

Z>esjgn  capacity,  with  respect  to 
housing,  means  the  number  of 
occupants  a  building  was  originally 
designed  to  house  or,  if  fewer,  the 
maximum  number  of  occupants 
permitted  by  cxirrent  State  or  local 
buildina  codes. 

Faculty  means  members  of  the  faculty 
and  their  families. 

Full-time  enmllment  means  the 
number  of  full-time  undergraduate  and 
graduate  students  enrolled  for  the  most 
recent  fall  semester,  as  reported  by  the 
institution  of  higher  education  to  the 
National  Center  for  Education  Statistics 
of  the  Department  in  its  annual 
Integrated  Postsecondary  Education 
Data  Systems  (IPEDS)  survey. 

Gross  area  means  the  total  square 
footage  of  floor  space  within  the  outside 
faces  of  exterior  walls  in  the  facilities, 
including  common  areas  such  as  halls 
and  stairways,  public  washrooms,  and 
areas  for  building  maintenance  and 
utilities. 

Major  renovation  means 
reconstruction  or  renovation  with  a  total 
development  cost  in  excess  of  $250,000. 

Part-time  enrollment  means  the 
number  of  part-time  undergraduate  and 
graduate  students  enrolled  for  the  most 
recent  fall  semester,  as  reported  by  the 
institution  of  higher  education  to  the 
National  Center  for  Education  Statistics 
of  the  Department  in  its  annual  IPEDS 

survey. 

Substandard  facilities  means  facilities 
that  are  owned  or  leased  by  an 
institution  of  higher  education  that  fail 
to  meet  cxirrent  applicable  State  or  local 
building  code  requirements. 

(Authority:  20  U.S.C  1132d-l) 

Subpart  B— How  Does  One  Apply  for  a 
Loan? 

5614.10  How  doe*  one  submit  an 
application? 

An  applicant  for  a  loan  shall  submit 
an  apphcation  to  the  Secretary  at  the 
time,  in  the  manner,  and  containing  the 
information  required  by  the  Secretary. 
(Authority:  20  U.S.C  1132d-l(c)) 

1614.11  What  evidence,  assuraneea,  and 
opinions  of  counsel  are  required  of  the 
applicant  inetitution? 

An  applicant  shall  submit  to  the 
Secretary,  as  part  of  its  application,  the 
following  evidence,  assurances,  and 
opinions  of  counsel: 
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(a)  Satisfactory  evidwice  that  the 
applicant  has  or  will  have  an  interest  in 
the  project  site  based  on  title  or  lease 
(including  the  right  of  access]  that  is 
sufficient  to  ensure  the  applicant's 
undisturbed  use  and  possession  of  the 
facilitiej  for  not  less  than  the  useful  life 
of  the  fanilities  or  50  years,  whichever 
is  longer. 

(b)  Satisfactory  evidence  that  the 
applicant  has  the  necessary  legal 
authority  to- 
ll) Finance,  construct,  reconstruct,  or 

renovate  end  maintain  the  proposed 
facilities; 

(2)  Apply  for  and  receive  the 
proposed  loan; and 

(3)  Pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  security  for  the 
proposed  loan. 

(c)  Satisfactory  assurance  that  if  the 

a pphcant  accepts  the  loan,  the  applicant 
will  comply  with  the  terms  and 
conditions  for  repaynaent  of  the  loan. 

(d)  Satisfactory  assurance  that  the 
applicant  will  secure  the  loen  in  a 
manner  the  Secretary  finds  will 
reasonabiy  assure  repayment  The 
security  may  be  ooe  or  a  combtn^on  o£ 
methods  bsled  in  §  614.28. 

(e)  Satisfactory  assuranc«  that  the 
applicant  will  not  s«U.  laortgagc, 
encumber,  or  lease  to  others  during  the 
life  of  the  loan  the  facility  aided  by  the 
loan  without  the  consent  of  the     • 
Secretary. 

ff)  Legal  opinions  l^  bond  counsel  or 
legal  counsel  with  respect  to- 
ll) The  legal  sufficiency  of  the  note  or 
the  bond  issue  that  the  applicant 
proposes  to  offer  to  secure  the  loan; 

12)  The  legal  authority  of  the 
apphcant  to  offar  the  note  or  bond  issue 
and  secOTe  it  by  the  proposed  collateral: 
and 

(3)  The  tegaJ  sufficiency  of  the  debt 
instrumeat  and  coUateral  on  delivery. 
I  Authority:  20  V.S.C  n32d-tfc» 

S  614.12    WhctcondMoasofeilQibUttv 
apply?  ^^ 

(aUH  An  applicant  may  submit  only 
one  application  btra  loan  in  any  fiscal 
year. 

(2)  For  purposes  of  paragraph  laj^l)  of 
this  section,  the  Secretary  considers  as 
a  separate  appUcant  a  branch  campus  of 
a  multfcampus  institution  if  that 
campus  has  its  own  Employer 
Identification  Number  1EH^JJ. 

(bj  The  Secretary  cmsiders  a  project 
eligibfe  loreceive  assistance  on^  if  tl»e 
applicant  has  not  contracted  for 
constructica  before  Siiog  its  Wan 
application. 

(c)  The  Secretary  does  not  approve 
another  calleige  facilities  1/^m 
authorized  under  Part  C  Title  VU,  of  the 
Higher  Education  Act  for  any  facility  on 


the  campus  of  an  institution  of  higher 
education  until  five  years  afisr  the  date 
on  which  a  previous  loan  reaervatios  for 
a  facility  on  that  campus  was  made, 
unless  the  loan  is  intended  to  be  used 
to  construct  or  reconstruct  a  facihty 
damaged  as  a  result  of  a  major  disaster, 
as  declared  by  the  President.  The 
limitation  provided  for  in  this  paragraph 
applies  only  to  loans  authofized  under 
Part  C  Title  VD.  of  the  HEA. 

Id)  The  Secretary  does  not  approve  a 
loan  to  an  institution  that  ia — 

ll)  Delinquent  on  a  loan  previously 
made  under  the  Act.  or  under  Title  IV 
of  the  Housing  Act  of  1950,  whether  or 
not  the  Secretary  has  agreed  to  any 
deferment;  or 

12}  In  default  of  any  other  obligation 
made  under  any  other  Federal  prograra. 

le)  The  Secretary  does  not  approve  a 
loan  to  an  institution  that  is  financially 
insolvent  or  that  is  not  able  to 
demonstrate  that  it  has  the  capacity  to 
meet  the  debt  service  requirements  to 
repay  the  loan. 

(Audiarity:  20  U.S.C  1133(Hb^  tt3Jd-1(«^) 


Subpart  C— How  Dqm  th«  SacMtm^ 
Maka  m  Loani 

1614.20  How  etoes  itia  Secretary  evaluate 
an  application? 

The  Secretary  evaluates  an 
application  for  a  loan  to  construct 
reconstruct  or  renovate — 

(a)  Undergraduate  and  graduate 
academic  facilities  according  to  the 
criteria  ra  §614.21; 

IbJ  Housing  facilities  according  to  the 
criteria  in  §614.22;  and 

Ic)  Other  educational  facilities 
according  to  the  criteria  in  §614.23. 
(AutlMJOty:  20  U.S.C  liaad-lfc)) 

1614.21  What  telactionerttaria  ore  used 
to  evaluate  appHcatlwie  tor  toane  for 
acaoefeic  nidlMea? 

la)  The  Secretary  evaluates  each 
application  fbra  loan  to  construct  new 
academic  facilities  according  to  the 
following  criteria: 

11)  Use  of  existing  academie  facilities, 
130  points) 

(ij  The  Secretary  assesses  the  extent  to 
which  the  institution  makes  use  of  its 
existing  undergraduate  and  graduate 
academic  fadlities  by  considering  the 
amount  of  assignable  square  feet  in 
those  facilities  per  student,  as  calculated 
by  dividing  the  assignable  square  &et  by 
the  sum  of  the  fuH-time  enrollment  and 
one-third  of  the  part-time  enrollment. 

lii)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  smallest 
amonnt  of  assignable  square  feet  per 
student. 

12)  Rehztive  impact  of  project.  C4tJ 
points) 


U)  The  Secretary  considers  the  extant 
to  which  the  new  facilities  will  reduce 
the  amount  of  assignable  square  fedt  of 
substandard  facilities  as  measured  by 
dividing  the  assignable  square  foet  of 
substandard  facilities  eliminated  as  a 
result  of  tlie  project  by  the  assignable 
square  feet  of  substandard  academic 
facilities. 

fii)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  largest 
percentage  of  substandard  facilities 
eliminated  by  the  project. 

13)  Enrollment  of  low-income 
students.  120  points) 

U)  The  Secretary  considers  the  extent 
to  which  the  institution  serves  large 
numbers  and  percentages  of  low-income 
students. 

lii)  The  Secretary  assigns  up  to  tan 
points  to  institutions  with  the  largest 
number  of  students  receiving  Pell 
Grants,  as  calculated  by  the  sura  of  the 
full-time  enrolhnant  a^  one-third  of 
the  pari-tinM  enrolimant  receiving  those 
grants. 

liii)  The  Secretary  assigns  up  to  ten 
points  to  institutions  witithe  largest 
percentage  of  students  receiving  Pell 
Grants,  as  calculated  by  dividing  the 
sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  anrollmeitt 
receiving  those  grants  by  the  sum  of  the 
full-time  enrollment  and  one-third  ol 
the  part-time  enrollment. 
14)  FiaoBcial  aetd,  llQ  points) 
li)  The  Secretary  ^'<->nfidett  the  total 
current  funds  ravanuea  per 
undergraduate  and  graduate  student,  aa 
calculated  by  dividing  tha  amount  of 
revenues  by  the  sum  of  the  hill-tima 
enrollment  and  one-third  of  the  part- 
time  enrollment.  These  ravanaes  must 
be  baaed  on  data  reported  in  the  annual 
NatioDai  Canter  for  F^uratioa  Qtatittics' 
Integrated  Postsecondary  Edacation 
Data  Systems  survey  for  the  most  recent 
year  ttu  which  data  are  available. 

lii>  The  Secretary  assigns  tha  high^nt 
scores  to  institutions  with  the  lowest 
revenues  per  studeuL 

lb)  The  Secretary  evaluates  each 
apphcation  for  a  loan  to  reconstruct  or 
renovate  undergraduate  and  gracfaiate 
academic  fadlitiaa  according  to  the 
following  criteria: 

ll )  Period  of  time  since  latt  atofor 
renovation.  (30  points) 

li)  The  Secretary  eonsidars  the  pwiod 
of  time  that  tha  ■/-<x<amir-  facilities  in 
the  prefect  have  gone  witluMit  major 
renovation  oc  tacooatmctioiL 

lii)  The  Seoatery  aaaigBa  tha  highest 
scores  to  tha  facilities  that  have  gpoe  tha 
longest  time  without  major  raoovatiaB 
or  reconstruction. 

(2)  Relative  amount  of  substondsud 
facilities.  12Q  points) 
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(i)  The  Secretary  considers  the  extent 
to  which  the  institution's  undergraduate 
and  graduate  academic  fiicilities  are 
substandard  as  measured  in  terms  of  a 
percentage  obtained  by  dividing  the 
amount  of  assignable  square  feet  of 
substandard  academic  facilities  by  the 
assignable  square  feet  in  the 
institution's  existing  academic  facilities. 

(it)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  highest 
relative  {>ercentage  of  substandard 
facilities. 

(3)  Relative  impact  of  project.  (20 
points) 

(i)  The  Secretary  considere  the  extent 
to  which  the  facilities  in  the  project  will 
reduce  the  amount  of  assignable  square 
feet  of  academic  facilities  at  the 
institution  that  are  substandard  by 
dividing  the  assignable  square  feet  of 
substandard  academic  facilities 
eliminated  by  the  project  by  the 
assignable  square  feet  of  substandard 
academic  facilities  at  the  institution. 

(ii)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  largest 
percentage  of  substandard  facilities 
eliminated  by  the  project. 

(4)  Enrollment  of  low-income 
students.  (20  points) 

(i)  The  Secretary  considers  the  extent 
to  which  the  institution  serves  large 
numbers  and  percentages  of  low-income 
students. 

(ii)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
number  of  students  receiving  Pell 
Grants,  as  calculated  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment  receiving  those 
grants. 

(iii)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
percentage  of  students  receiving  Pell 
Grants,  as  calculated  by  dividing  the 
sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  enrollment 
receiving  those  grants  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment. 

(5)  Financial  need.  (10  points) 

(i)  The  Secretary  considers  the  total 
current  funds  revenues  per 
luidergraduate  and  graduate  student,  as 
calculated  by  dividing  the  amount  of 
revenues  by  the  sum  of  the  full-time 
enrollment  and  one-third  of  the  part- 
time  enrollment.  These  revenues  must 
be  based  on  data  reported  in  the  annual 
National  Center  for  Education  Statistics' 
Integrated  Postsecondary  Education 
Data  Systems  surve^y  for  the  most  recent 
year  for  which  data  are  available. 

(ii)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  lowest 
revenues  per  student 

(Authority:  20US.C.  1132d-l(c)) 


}614^    What  Mtoctton  criteria  are  u««d 
to  evaluate  applications  for  loans  for 
hoiiaing  facUMaa? 

The  Secretary  uses  the  following 
criteria  to  evaluate  a  loan  application  for 
housing  facilities: 

(a)  Use  of  existing  housing.  (20  points) 

(1)  The  Secretary  considers  the  extent 
to  which  the  institution  makes  effective 
use  of  the  undergraduate  and  graduate 
student  housing  space  that  it  owns  or 
leases  as  measured  by  the  number  of 
assignable  square  feet  per  student 
occupant. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  smallest 
amount  of  assignable  square  feet  per 
student  occupant. 

(b)  Housing  deficiency.  (15  points) 

(1)  The  Seoetary  considers  the  extent 
to  which  the  institution  has  a  housing 
deficiency  as  measured  by  the  number 
of  accommodations  required  to^ 

(i)  Eliminate  overcrowding  of 
undergraduate  and  graduate  students; 
that  is,  occupancy  of  housing  facilities 
owned  or  leased  by  the  institution  that 
is  in  excess  of  design  capacity: 

(ii)  Provide  accommodations  for 
undergraduate  and  graduate  students 
living  in  substandard  housing  that  is 
owned  or  leased  by  the  institution;  and 

(iii)  Provide  accommodations  for 
undergraduate  and  graduate  students 
denied  housing  but  registered  for  classes 
for  the  opening  fall  semester  preceding 
the  date  of  application. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  greatest 
housing  deficiency. 

(c)  Relative  housing  deficiency.  (15 
points) 

(1)  liie  Secretary  considers  the  extent 
to  which  the  institution  has  a  relative 
housing  deficiency  as  measured  in 
terms  of  a  percentage  obtained  by 
dividing  the  total  housing  deficiency  in 
§  614.22(b)  by  the  institution's  total 
undergraduate  and  graduate  full-time 
enrollment. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  higjaest 
relative  housing  deficiency. 

(d)  Impact  of  the  proposed  project.  (10 
points) 

(1)  Ilie  Secretary  considers  the  impact 
of  the  proposed  project  as  measured  by 
the  number  of  student  accommodations 
the  institution  proposes  to  construct, 
reconstruct,  or  renovate. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  constructing, 
reconstructing,  or  renovating  the  largest 
number  of  accommodations. 

(e)  Relative  impact  of  the  proposed 
project.  (10  points) 

(1)  The  Secretary  considers  the 
relative  impact  of  the  proposed  project 
as  measured  by  the  percentage  obtained 


by  dividing  the  number  of 
accommodations  to  be  provided  by  the 
project  by  the  total  housing  deficiency 
obtained  under  §  614.22(b). 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  highest 
relative  Impact,  not  to  exceed  100 
percent. 

(f)  Enrollment  of  low-income  students. 
(20  points) 

(1)  The  Secretary  considers  the  extent 
to  which  the  institution  serves  large 
numbers  and  percentages  of  low-income 
students. 

(2)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
number  of  students  receiving  Pell 
Grants,  as  calculated  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment  receiving  those 
grants. 

(3)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
percentage  of  students  receiving  Pell 
Grants,  as  calculated  by  dividing  the 
sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  enrollment 
receiving  those  grants  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment.     , 

(g)  Financial  need.  (10  points) 

(1)  The  Secretary  considers  the  total 
current  funds  revenues  per 
undergraduate  and  graduate  student,  as 
calculated  by  dividing  the  amount  of 
revenues  by  the  sum  of  the  full-time 
enrollment  and  one-third  of  the  part- 
time  enrollment.  These  revenues  must 
be  based  on  data  reported  in  the  annual 
National  Center  for  Education  Statistics' 
Integrated  Postsecondary  Education 
Data  Systems  survey  for  the  most  recent 
year  for  which  data  are  available. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  lowest 
revenues  per  student. 

(h)  If  an  applicant  does  not  have  any 
existing  housing  facilities,  the  Secretary 
evaluates  the  application  on  the  basis  of 
criteria  in  paragraphs  (d),  (e),  (0.  and  (g) 
of  this  section  ana  assigns  the  points  as 
follows: 

(1)  Impact  of  the  proposed  project  as 
measured  in  §  614.22(d).  (35  points) 

(2)  Relative  impact  of  the  proposed 
project  as  measured  by  dividing  the 
impact  of  the  proposed  project  obtained 
under  §  614.22(d)  by  the  total  full-time 
enrollment.  (35  points) 

(3)  Enrollment  of  low-income 
students  as  measured  in  §  614.22(f).  (20 
points) 

(4)  Financial  need  as  measured  in 
§614.22(g).  (10  points) 

(Authority:  20  U.S.C  1132d-l(c)) 
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1614.23    What  Ml«ctk>n  crlt«rla  ara  used 
to  evaluata  appltcationa  for  loans  for  other 
educational  facilities? 

The  Secretary  evaluates  each 
application  for  a  loan  for  other 
educational  facilities  according  to  the 
following  criteria: 

(a)  Use  of  existing  other  educational 
facilities.  (20  points) 

(1)  The  Secretary  assesses  the  extent 
to  which  the  institution  makes  use  of  its 
existing  other  educational  facilities  by 
considering  the  amount  of  assignable 
square  fieet  in  those  facilities  per 
student,  as  calculated  by  dividing  the 
total  assignable  square  feet  by  the  sum 
of  the  full-time  enrollment  and  one- 
third  of  the  part-time  enrollment. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  smallest 
amount  of  square  feet  per  student. 

(b)  Relative  amount  of  substandard 
facilities.  (20  points) 

(1)  The  Secretary  considers  the  extent 
to  which  the  institution's  other 
educational  facilities  are  substandard  as 
measured  in  terms  of  a  percentage 
obtained  by  dividing  the  amount  of 
assignable  square  feet  of  substandard 
other  educational  facilities  by  the  total 
existing  assignable  square  feet  of  other 
educational  facilities. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  highest 
relative  amount  of  substandard 
facilities. 

(c)  Relative  impact  of  project.  (30 
points) 

(1)  The  Secretary  considers  the  extent 
to  which  the  facilities  in  the  project  will 
reduce  the  amount  of  assignable  square 
feet  of  substandard  other  educational 
facilities  by  dividing  the  assignable 
square  feet  of  substandard  other 
educational  facilities  eliminated  by  the 
project  by  the  assignable  square  feet  of 
substandard  other  educational  facilities 
at  the  institution. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  largest 
percentage  of  substandard  facilities 
eliminated  by  the  project. 

(d)  Enrollment  of  low-income 
students.  (20  points) 

(1)  The  Secretary  considers  the  extent 
to  which  the  institution  serves  large 
numbers  and  percentages  of  low-income 
students. 

(2)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
number  of  students  receiving  Pell 
Grants,  as  calculated  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment  receiving  those 
grants. 

(3)  The  Secretary  assigns  up  to  ten 
points  to  institutions  with  the  largest 
percentage  of  students  receiving  Pell 
Grants,  as  calculated  by  dividing  the 


sum  of  the  full-time  enrollment  and 
one-third  of  the  part-time  enrollment 
receiving  those  grants  by  the  sum  of  the 
full-time  enrollment  and  one-third  of 
the  part-time  enrollment, 
(ej  Financial  need.  (10  points) 

(1)  The  Secretary  considers  the  total 
current  funds  revenues  per 
luidergraduate  and  graduate  student,  as 
calculated  by  dividing  the  amount  of 
revenues  by  the  sum  of  the  full-time 
enrollment  and  one-third  of  the  part- 
time  enrollment.  These  revenues  must 
be  based  on  data  reported  in  the  annual 
National  Center  for  Education  Statistics' 
Integrated  Postsecondary  Education 
Data  Systems  survey  for  the  most  recent 
year  for  which  data  are  available. 

(2)  The  Secretary  assigns  the  highest 
scores  to  institutions  with  the  lowest 
revenues  per  student. 

(Authority;  20  U.S.Q  1132d-l(c)) 

§  61 4.24    What  funding  llmltationa  apply? 

(a)  The  Secretary  awards  not  more 
than  12.5  percent  of  the  amount  of  the 
funds  provided  under  this  part  to 
educational  institutions  within  any  one 
State. 

(b)  The  maximum  loan  that  the 
Secretary  makes  to  an  eligible  applicant 
is  $2,000,000. 

(c)  The  minimum  loan  that  the 
Secretary  makes  to  an  ehgible  applicant 
Is  $250,000. 

(d)  A  loan  imder  this  program  may 
not  exceed  80  percent  of  the  total 
eligible  development  cost  of  the  project 
as  determined  by  the  Secretary;  20 
percent  of  the  total  eligible  development 
cost  must  be  provided  from  non-federal 
sources. 

(e)(1)  The  Secretary  makes  a  loan  only 
if  the  Secretary  finds  that  the  applicant 
is  unable  to  secure  from  other  sources 
a  loan  with  terms  and  conditions 
equally  as  favorable  as  the  terms  and 
conditions  applicable  to  loans  under 
this  part. 

(2)  To  assist  the  Secretary  in  making 
this  determination,  the  applicant  shall 
comply  with  any  procedures  the 
Secretary  may  require,  including  public 
advertising  for  bids,  if  bonds  are  to  be 
issued. 

(Authority:  20  U.S.C.  1132d) 

S  614.25    What  additional  factora  doea  the 
Secretary  consider? 

(a)  The  Secretary  awards  additional 
points  to  an  institution  located  in  Guam, 
the  Virgin  Islands.  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands  that  has  applied  for 
assistance  under  this  program. 

(b)  The  additional  points  equal  ten 
percent  of  the  points  the  institution's 
application  otherwise  received. 


(Authority:  20  U.S.C  1144a) 

f614^    What  are  the  length  and  maturity 
of  loana? 

(a)(1)  The  maximum  repayment 
period  for  a  loan  under  this  program  is 
30  years,  unless  the  Secretary  finds  that 
a  longer  repayment  period  is  necessary. 

(2)  In  no  case  may  a  loan  repayment 
period  exceed  the  lesser  of  50  years  or 
the  estimated  useful  Ufe  of  the  facilities 
to  be  constructed,  reconstructed, 
renovated,  or  purchased  with  the 
proceeds. 

(b)  Loans  must  bear  interest  at  a  rate 
not  to  exceed  5.5  percent  per  annum  or 
the  total  of  one-quarter  of  1  percent  per 
annum  added  to  the  rate  of  interest  paid 
by  the  Secretary  on  funds  obtained  from 
the  Secretary  of  the  Treasury,  whichever 
is  lower. 

(c)  Unless  the  Secretary  authorizes 
otherwise — 

(1)  The  borrower  must  repay  the  loan 
semi-annually  in  substantially  level 
total  annual  installments  of  principal 
and  interest; 

(2)  The  Secretary  may  approve  a  loan 
that  does  not  mature  serially  if  that  type 
of  loan  is  necessary  to  be  compatible 
with  a  borrower's  total  financial 
planning;  and 

(3)  For  a  reasonable  period  of  time — 
normally  not  exceeding  two  years 
following  the  closing  of  the  loan— the 
Secretary  may  permit  a  borrower  to 
make  payments  of  interest  only. 
(Authority:  20  U.S.C  1132d-l(c)) 

{614.27    What  la  required  In  a  loan 
agreement? 

(a)  The  Secretary  prepares  and  sends 
a  loan  offer  to  an  applicant  if^ 

(1)  The  application  meets  all 
requirements  of  the  Act  and  the 
regulations  in  this  part;  and 

(2)  The  Secretary  approves  the  project 
and  reserves  funds  for  it. 

(b)  The  loan  offer — 

(1)  Contains  the  terms  and  conditions 
for  the  loan  including  financial 
reporting  requirements;  and 

(2)  Is  conditioned  on  the  acceptance 
of  these  terms  and  conditions. 

(c)  The  accepted  loan  offer  constitutes 
the  agreement  between  the  Secretary 
and  the  applicant  for  the  loan. 
(Authority:  20  U.S.C  1132d-l(c)) 

§614.28    What  kinds  of  security  are 
required  for  the  loan? 

(a)  A  borrower  shall  evidence  its  loan 
by  either  a  note  or  bonds  issued  by  the 
borrower  and  secured  by  a  mortgage,  a 
trust  indenture,  project  revenues,  other 
revenue  sources,  or  any  combination 
thereof. 

(b)  If  the  Secretary  determines  that 
additional  security  is  needed  to  assure 
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loan  repayment,  the  Secretary  may 
require  one  or  more  of  the  following: 

(1)  A  pledge  of  income  from 
endowment  funds; 

(2)  A  pledge  of  securities; 

(3)  A  mortgage  on  other  facilities  or 
real  property:  or 

(4)  A  guarantee  of  the  payment  of 
principal  and  interest  by  a  third  party. 

(Authority:  20  U.SXL  1132d-l(c)) 

1614.29    What  evidance  of  an  approved 
debt  Instrument  is  required? 

After  signifying  to  the  Secretary  its 
acceptance  of  a  loan  offer,  a  borrower 
shall  furnish  to  the  Secretary  evidence 
of  indebtedness  in  the  form  the 
Secretary  prescribes  in  the  loan 
agreement  and  in  accordance  with  the 
terms  and  conditions  of  the  loan 
agreement. 

(Authority:  20  U.S.C.  tl32d-l(c)) 


S614^ 
place? 


Wtien  doea  loan  dosing  take 


Loan  closing  occurs,  at  a  time  and 
date  determined  by  the  Secretary,  after 
the  award  of  all  prime  construction 
contracts  and  before  the  disbursement  of 
any  loan  proceeds. 

(Authority:  20  U.S.C  1132-d-l(c)) 

Subpart  D— What  Condition*  Must  Be 
Met  After  an  Award? 

§  61 4.40    What  conditions  must  be  met 
t>ef  ore  construction  can  begin? 

The  loan  agreement  must  be  fully 
executed,  and  the  Secretary  must  concur 
in  the  award  of  all  prime  construction 
contracts  before  construction  can  begin. 
(Authority:  20  U.S.C  1132d-l(c)) 

§614.41    Whan  must  conatruction  begin? 

An  applicant  must  begin  construction 
within  18  months  of  the  date  on  which 
the  Secretary  made  a  loan  reservation 
for  a  project,  unless  the  applicant 
provides  documentation  that  a  delay 
beyond  the  18  months  is  the  result  of 
circumstances  beyond  the  applicant's 
control. 

(Authority:  20  U.S.C  1132d-l(c)) 

§614.42    What  are  the  generai  rules  for 
determining  allgibla  davelopmant  coata? 

The  Secretary  determines  eligible 
development  costs  by  assessing  the 
reasonableness  and  appropriateness  of 
costs  that  would  be  inciurod  by  the 
project,  taking  into  account — 

(a)  The  timing  of  when  certain  costs 
would  be  incurred  by  the  applicant;  and 

(b)  The  applicant's  compliance  with 
the  regulations  in  Ais  part. 

(Authority:  20  U.S.C  1132d-l(c)) 


§  61 4.43    What  ara  inaligibia  development 
coats? 

(a)  The  Secretary  excludes  from 
eligible  development  costs  any  costs  for 
construction,  reconstruction,  or 
renovation  if  the  contract  was  entered 
into  before  the  Secretary  executed  the 
loan  agreement  and  before  the  Secretary 
concurred  in  the  award  of  the  contract, 
except  in  cases  where  there  is  a  threat 
to  life  or  limb  or  there  is  a  natural 
disaster  related  tn  the  construction 
project. 

(b)  In  cases  of  threat  to  life  or  limb  or 
natural  disaster,  the  Secretary,  in 
determining  the  eligibility  of  costs 
incurred  prior  to  execution  of  a  loan 
agreement  and  the  approval  of  a 
construction  contract,  requires  that  the 
applicant  provide  a  certification  from  a 
licensed  professional  architect  or 
engineer  that  construction  is  necessary 
and  appropriate. 

(c)  Tne  Secretary  excludes  from 
eligible  development  costs  any  costs 
incurred  for — 

(1)  Land  acquired  before  the  applicant 
flies  the  application; 

(2)  A  structure  acquired  before  the 
applicant  files  the  application; 

l3)  Equipment  pnx:ured  before  the 
Secretary  executes  the  loan  agreement; 

(4)  Ineligible  facihties  included  in  the 
total  development  costs;  and 

(5)  Administrative  overhead  or  other 
indirect  costs. 

(Authority:  20  U.S.C  1132d-3(d)) 

§614.44    What  are  ttw  requiremenu  with 
respect  to  a  construction  account? 

(a)  A  borrower  shall  maintain  a 
separate  account  known  as  the 
Construction  Account  in  order  to 
account  for — 

(1)  The  proceeds  of  the  sale  of  the 
bonds  or  notes;  and 

(2)  All  other  money  that  the  borrower 
will  use  in  paying  for  the  construction 
of  the  approved  project. 

(b)  The  borrower  shall  document  all 
expenditures  for  construction, 
rehabilitation  or  acquisition  through  the 
Construction  Accoimt. 

(c)  Recordkeeping  for  this  accoiuit 
must  be  in  accordance  with  generally 
accepted  accounting  principles. 

(d)  The  borrower  may  invest  the  funds 
in  the  Construction  Account,  unless 
otherwise  prohibited  by  State  or  local 
law. 

(e)  Any  interest  earned  on  the 
investment  of  idle  funds  in  the 
Construction  Account  diuing  the 
construction  period  must  be  deposited 
in  the  Construction  Account.  The 
interest  must  be  credited  against  the 
interest  expense  accruing  during  the 
construction  period.  In  the  event  that 
interest  earned  exceeds  interest 


expense,  the  excess  must  be  used  to 
reduce  the  outstanding  principal 
amount  of  the  loan. 

(f)  Interest  expense  incurred  in 
connection  with  interim  financing  may 
be  considered  an  eligible  project 
development  cost. 

(Authority:  20  U.S.C  1132d-l(c)) 

§  61 4.45    What  ara  the  procedures  for  loan 
dist>uraement? 

The  borrower  shall  submit  requests 
for  loan  disbursement  on  forms 
prescribed  by  the  Secretary  and  shall 
furnish  to  the  Secretary  any  additional 
information  the  Secretary  may  request. 

(Authority:  20  U.S.C  1132d-l(c)) 

§  6 1 4.46    How  must  the  balance  remaining 
in  the  construction  account  t>e  disposed 
of? 

Upon  full  settlement  with  all 
contractors,  suppliers,  and  other  parties 
to  whom  it  has  incurred  obligations 
under  the  project,  a  borrower  must 
dispose  of  any  money  remaining  in  the 
construction  account  in  accordance 
with  the  provisions  of  the  loan 
agreement. 

(Authority:  20  U.S.C  1132d-l(c)) 

§  61 4.47    How  la  the  determination  of  final 
approved  developn>ent  costs  made? 

(a)  For  the  purpose  of  determining  the 
final  approved  development  costs,  the 
Secretary  may  permit  a  borrower  to 
use — in  place  of  an  audit  by  the  Federal 
Government — a  certificate  of  project 
costs  prepared  on  forms  prescribed  by 
the  Secretary  and  executed  by  the 
borrower. 

(b)(l]  In  conjunction  with  the 
Secretary's  determination  of  final 
approved  development  costs,  the 
borrower  shall  submit  to  the  Secretary 
whatever  documentation  the  Secretary 
requires. 

[2)  This  documentation  may  include, 
but  is  not  limited  to,  a  certificate  of 
actual  cost — in  a  form  prescribed  by  the 
Secretary — showing  the  actual  cost  to 
the  borrower  for  construction, 
architectural,  legal,  and  other  items  of 
expense  approved  by  the  Secretary. 

(3)  If  the  Secretary  determines  tnat  the 
approved  loan  exceeds  80  percent  of  the 
eligible  development  cost,  the  borrower 
shall  prepay  the  amount  due  at  the  next 
interest  payment  date. 

(Authority:  20  U.S.Cll32d-l) 

§614.48    How  muat  pledged  ravanuaa  be 
applied? 

(a)  A  borrower  that  has  pledged 
project  revenu&«»— either  net  or  gross — 
as  security  for  its  loon  must  deposit  all 
pledged  revenues  in  a  separate  fund  in 
accordance  with  the  terms  of  the  loan 
agreement. 
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(b)  This  fund  is  known  as  the  Revenue 
Fund. 

(c)  The  borrower  shall  make 
repayments  on  the  loan  from  this  fund 
in  accordance  with  the  terms  of  the  loan 
agreement. 

(Authority:  20  U.S.C  1132d-l(c)) 

$614.49    What  ar*  borrowers' non-financial 

obligations? 

In  addition  to  its  financial  obligations 
under  the  loan  agreement,  a  borrower 
under  this  program  must — as  required 
in  the  loan  agreement — agree  to— 

(a)  Maintain  its  status  as  an  eligible 
educational  institution,  including  its 
accreditation; 

(b)  Use  the  project  for  the  purpose  or 
purposes  for  which  the  loan  was  made, 
unless  the  Secretary  approves  a  change 
of  purpose; 

(c)  Maintain  insurance  on  the  project 
facilities: 

(d)  Repair  and  maintain  the  project 
facilities;  and 

(e)  Never  use  the  project  facilities  for 
religious  worship  or  a  sectarian  activity 
or  for  a  school  or  department  of 
divinity. 

(Authority:  20  U.S.C.  1132d-l(c)) 


Subpart  E— {Reserved] 

Subpart  F— What  Cor)dltlons  Must  Be 
Met  for  a  Discounted  Prepayment  of  a 
Loan? 

f  614.60  How  does  the  Secretary  provide 
for  a  discounted  prepayment  of  a  loan? 

(a)(1)  The  Secretary  may  provide  a 
discount  for  prepayment  in  full  of  a 
college  facilities  loan  in  an  amount 
determined  to  be  in  the  best  financial 
interests  of  the  Federal  Government  for 
institutions  that  meet  the  conditions 
established  in  paragraph  (b)  of  this 
section. 

(2)  The  discount  is  applicable  both  to 
loans  in  current  payment  status  and  to 
loans  in  default  as  long  as  an  institution 
does  not  become  delinquent  or  in 
default  on  its  loans  after  October  1, 
1992.  The  Secretary  reviews  proposals 
from  institutions  with  defaulted  loans 
separately  from  those  in  current , 
payment  status  in  order  to  provide 
institutions  in  default  all  possible 
guidance  in  accomplishing  the 
prepayment  of  their  college  facilities 
loans. 

(b)  The  Secretary  may  approve  a 
proposal  from  an  institution  for 
discounted  prepayment  of  a  college 
facilities  loan  if — 

(1)  The  prepayment  is  made  from 
non-Federal  sources; 


(2)  The  prepayment  is  made  on  a  loan 
issued  before  October  1. 1992  and 
outstanding  for  at  least  five  years; 

(3)  The  prepayment  is  not  derived 
from  proceeds  of  obligations,  the 
income  of  which  is  exempt  from 
taxation  under  the  Internal  Revenue 
Code  of  1986;  and 

(4)  The  prepayment  is  in  an  amount 
determined  in  accordance  with 
paragraph  (c)  of  this  section. 

(c)  The  Secretary  determines  the 
amount  of  a  prepayment  for  a  loan 
based  on — 

(1)  Current  market  yields  on 
outstanding  marketable  obligations  of 
the  United  States  with  remaining 
periods  to  maturity  comparable  to  that 
of  the  loan  to  be  prepaid; 

(2)  Current  fair  market  value  of 
outstanding  marketable  obligations  that 
are  of  comparable  quality  to  that  of  the 
loan  to  be  prepaid; 

(3)  Current  and  anticipated 
administrative  costs  incurred  by  the 
Secretary  in  servicing  the  loan  to  be 
prepaid;  or 

(4)  Current  net  proceeds  that  the 
Secretary  would  receive  from 
nongovernmental  investors  if  the  loan  to 
be  prepaid  were  purchased  by  those 
investors  on  the  open  market. 

(Authority:  20  U.S.C.  1132d-le) 

[FR  Doc.  93-8524  Filed  4-12-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  372 
[OPPTS-400077,  FRL-4573-7] 

Facility  Coverage;  Toxic  Chemical 
Release  inventory;  Community  Rlght- 
to-Know 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  receipt  of  petition. 

SUMMARY:  EPA  is  providing  notice  of 
receipt  of  a  petition  requesting  the 
Agency  to  review  the  scope  of  facihties 
covered  under  section  313  of  the 
Emergency  Planning  and  Community 
Right-to-ICnow  Act  (EPCRA)  of  1986. 
The  petition,  submitted  by  the 
American  Feed  Industry  Association, 
requests  that  EPA  utilize  its  authority 
under  section  313(b)(1)(B)  to  promulgate 
a  rule  exempting  facilities  classified 
under  Standard  Industrial  Classification 
(SIC)  code  2048,  "Prepared  Feeds  and 
Feed  Ingredients  for  Animals  and 
Fowls,  Except  Dogs  and  Cats."  EPA  is 
soliciting  written  comments  on  this 
issue. 

DATES:  Written  comments  must  be 
received  by  EPA  on  or  before  June  8, 
1993. 

ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  control 
number  OFPTS-400077  must  be 
submitted  to:  TSCA  Nonconfidential 
Information  Center  (NQC),  also  know 
as,  TSCA  Public  Docket  Office  (TS-790). 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-G99,  401  M  St.,  SW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  McNamara,  Environmental 
Assistance  Division  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
(202) 260-5997. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 
By  modem  dial  202-512-1387  or  call 
202-512-1530  for  disks  or  paper  copies. 
This  file  is  available  in  Postscript, 
WordPerfect  5.1  and  ASCII. 

I.  Background 

Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA),  42  U.S.C. 
11023,  requires  certain  facilities 
manufacturing,  processing,  or  otherwise 
using  listed  toxic  chemicals  above 


threshold  amounts  to  report  their 
environmental  releases  and  transfers  of 
such  chemicals  annually.  Facilities 
covered  are  those  in  Standard  Industrial 
Classification  (SIC)  codes  20-39  (the 
manufacturing  sector),  which  exceed  an 
activity  threshold  for  a  listed  toxic 
chemical  and  have  10  or  more  full-time 
employees.  Beginning  with  the  1991 
reporting  year,  such  focilities  also  must 
report  pollution  prevention  and 
recycling  data  for  such  chemicals, 
pursuant  to  section  6607  of  the 
Pollution  Prevention  Act.  42  U.S.C. 
13107.  According  to  EPCRA  section 
313(b)(1)(B).  the  Administrator  may  add 
or  delete  SIC  codes  "only  to  the  extent 
necessary  to  provide  that  each  Standard 
Industrial  Code  to  which  this  section 
appUes  is  relevant  to  the  purposes  of 
this  section." 

II.  Notice  of  Receipt  of  Petition 

The  purpose  of  this  notice  is  to 
announce  the  Agency's  receipt  of  a 
petition  from  the  American  Feed 
Industry  Association  (APIA)  requesting 
a  review  of  the  current  facility  coverage 
under  EPCRA  section  313.  EPA  is 
soliciting  written  comments  on  the 
issues  raised  in  the  petition. 

III.  Description  of  Petition 

The  APIA  petitioned  EPA  to  exclude 
facilities  classified  under  SIC  code  2046, 
"Prepared  Feeds  and  Feed  Ingredients 
for  Animals  and  Fowls,  Except  Dogs  and 
Cats,"  from  the  reporting  requirements 
under  EPCRA  section  313.  llie  petition, 
which  was  received  by  EPA  on  February 
14, 1992,  was  submitted  pursuant  to 
section  553(e)  of  the  Administrative 
Procedure  Act  (APA)  and  section  313(e) 
of  EPCRA.  The  EPA  does  not  believe 
that  section  313(e)  of  EPCRA  applies 
and  therefore  considers  the  petition  to 
be  submitted  under  section  553(e)  of  the 
APA.  The  following  is  the  text  of  the 
APIA  petition,  a  copy  of  which  is 
available  in  the  public  docket. 

I.  Introduction 

The  American  Feed  Industry  Association 
(APIA)  represents  njore  than  600  member 
companies  which  operate  nearly  3,000 
individual  establishments  and  manufacture 
over  70  percent  of  the  commercial  formula 
poultry  and  livestock  feed  sold  annually  in 
the  United  States.  APIA  members'  activities 
are  covered  by  Standard  industrial 
Gassincation  (SIC)  Code  2048  ("Prepared 
Feeds  and  Feed  Ingredients  for  Animals  and 
Fowls,  Except  Dogs  and  Cats"),  and  are.  as 
a  result,  encompassed  by  the  reporting 
requirements  of  Section  313(a)  of  the 
Emergency  Planning  and  Community  Right- 
to-Know  Act  (EPCRA).' 


Pursuant  to  secUon  553(e)  of  the 
Administrative  Procedure  Act  (APA)  and 
section  313(e)  of  EPCRA,  AFIA  hereby 
petitions  EPA  to  exercise  its  authority  under 
section  313(b)(1)(B)  to  promulgate  a  rule 
exempting  facilities  classified  under  SIC 
Code  2048  from  the  list  of  facilities  made 
subject  to  section  313(a)  reporting 
requirements  by  section  313(b).^ 

The  balance  of  this  Petition  sets  forth  the 
justification  for  this  request.  Section  II 
discusses  the  effect  that  listing  under  section 
313  is  having  on  AFIA  membwrs.  Section  III 
describes  the  operations  of  the  animal  feed 
Industry,  and  Section  fV  provides  figures  on 
the  de  minimis  nature  of  any  releases  of 
reportable  chemicals  from  this  industry. 
Section  V  discusses  EPA's  power  and 
responsibility  to  exempt  SIC  Codes  from 
reporting  requirements.  Section  VI  suggests 
some  possible  alternatives  to  simple 
exemption  of  SIC  Code  2048  facilities. 
Finally,  three  Appendices  provide  Important 
background  information:  Appendix  A 
contains  section  313  of  EPCRA;  Appendix  B 
describes  ofwrational  practices  in  the  animal 
feed  industry;  and  Api>endix  C  sets  forth  the 
FDA's  regulations  on  Current  Good 
Manufacturing  Practices  (OGMPs). 

II.  The  Impact  of  Listing  Under  Section  313 

This  Petition  is  not  based  on  any  concern 
that  communities  hosting  AFIA  members' 
facilities  will  react  negatively  to  our  313(a) 
reports.  As  is  described  in  more  detail  below, 
for  the  most  part  these  reports  show  zero  or 
de  minimis  releases.  AFIA  is  seriously 
concerned  with  the  paperwork,  which  is 
burdensome.  However,  the  crux  of  our 
concern  is  that  the  list  of  covered  SIC  Codes 
contained  in  section  313(b)  is  being  adopted 
by  other,  unrelated  state  and  federal 
programs,  often  with  little  attention  to  the 
appropriateness  of  applying  the  new  program 
to  the  particular  operations  included  under 
the  SIC  Codes.  As  a  result: 

•  Many  such  programs  are  not  properly 
applicable  to  APIA  operations.  The 
cumulative  burden  of  trying  to  comply  with 
these  requirements,  or  of  trying  to  explain  on 
a  piecemeal  basis  why  the  requirements  are 
inappropriate,  is  becoming  onerous.  This 
difficulty  is  especially  acute  at  the  state  level, 
where  simply  trying  to  keep  up  with 
legislative  and  regulatory  proposals,  let  alone 
comment  on  all  of  them,  imposes  a 
substantial  administrative  and  financial 
burden  on  any  association  of  small 
businesses. 

•  AFIA  members  fear  that  the  repeated 
implication  that  their  operations  pose  risks  of 
the  release  of  toxic  substances,  even  though 


'  To  avoid  the  need  to  quote  statutory  language 
repeatedly  in  the  text.  Section  313  !•  attached  to 
this  Petition  as  Appendix  A. 


'  Section  9S3(e)  of  the  APA  |S  U.S.C  $  SS3(e)| 
says:  "Each  agency  shall  give  an  interested  person 
the  right  to  petition  for  the  issuance,  amendment  or 
repeal  of  a  rule."  Section  313(e)  of  EPCRA  provides 
for  petitions  asking  the  Administrator  to  add  or 
delete  chemicals  from  the  list  of  those  subject  to 
reporting  requirements,  but  doe*  not  refer  to 
petitions  concerning  individual  SIC  Codes. 
Nonetheless,  considering  the  Administrator's  clear 
authority  to  delete  a  SIC  Code,  this  AFIA  Petition 
is  certainly  within  the  spirit  of  Section  313(e).  and 
AFIA  requests  EPA  to  procMS  it  according  to  any 
administrative  mechanism*  eilabUsbed  under 
section  313(e). 
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lhi»  »  unttTie,  will  damage  tbeir  standing  in 
focal  conmnraitifls. 

•  Subjecting  SIC  Code  2048  Sscilities  to  the 
reporting  reqaireraentg  of  section  31  Jfa)  does 
not  ftnther  the  purposes  of  EPCRA.  and 
imposition  of  these  burdens  on  us  for  no 
dtscereifole  environmental  benefit  seenv 
ftmdamentally  irrational  and  onfeir. 

Some  specific  examples  of  the  ways  in 
which  rachiston  within  section  31J  reporting 
requirements  is  affecting  AFIA  members  are: 

•  The  Pohution  Prevention  Act  (42  U.S.C 
§§  t3t01-09]  requires  all  reporters  under 
section  313  of  EPCRA  to  file  an  extensive 
report  and  source  reduction  plan.  (As 
described  in  the  next  section,  animal  feed 
producers  have  already  reduced  their  use  of 
the  reportable  chemicals  to  the  minimum 
needed  for  good  animal  nutrition,  and  source 
reduction  is  not  only  impossible  but 
undesirable.) 

•  EPA '8  proposed  general  permit  for  storm 
water  dischargers  imposes  serious 
requirements  on  section  313  facilities, 
regardless  of  their  realistic  potential  for 
discharges  into  storm  water.  (56  FR  40980 
(Aug,  16,  T991).  See  particularly  proposed 
section  VIp)(71(bKiii).I  (In  1989,  AFIA 
members'  reports  under  section  313  showed 
only  one  release  to  storm  water,  and  this  was 
the  result  of  street  repairs  that  closed  off  a 
dcaio.  which  caused  rain  to  flood  the  mill ) 

•  Proposed  amenrimants  to  KCRA  [S.  9761 
would  also  requite  a  toxics  use  and  source 
red '"^'nn  plan. 

•  Recent  laws  in  New  Jersey  [S.  2220, 
enacted  Aug.  19911  and  MinnesoU  (S.F. 
2173,  enacted  1991]  require  development  of 
pollution  prevention  plans  by  TRI  reporters. 

•  In  Iowa,  a  regulation  to  tax  air  toxic 
amissions,  requires  Section  313  reporters  to 
pay  a  S25  per  ton  fee  osi  emissions.  [ARC 
2540  A.,  emeigenry  rule  enacted  under  section 
455B.133  of  the  Code  of  Iowa  (1991).]  One 
feed  industry  facility  spent  time  and 
resources  to  determiae  that  it  owed  the  state 
15  cents. 

•  The  proposed  Federal  Water  Pollutioa 
Preventioa  and  Control  Act  of  1391  (S.  1081] 
would  require  businesses  reporting  under 
section  313  to  retain  certified  auditors  to 
conduct  efivtrenmentsl  audits. 

III.  Operational  Practicea  in  the  Animal 
Feed  Indtistiy' 

Feed  industry  facilitiee  process  and  blend 
combinations  of  ingredients  into  complete 
animal  feed.  They  combine  ingredients 
according  tc  specific  formulations  dictated 
by  professional  animal  nutritionists  who  are 
expert  in.  daterminiBg  the  needs  of  each  type 
of  animal  during  each  phase  of  its  liiecycle. 
The  basic  processes  used  throughout  the  feed 
industry  — gfinding,  mixing,  pelleting, 
extruding  —  are  similar  and  vary  only 
according  to  plant  volume,  desired  nutrient 
utilizatioB,  and  easterner  preferences.  At 
times  the  physical  characteristics  are 
changed  to  eohaoce  nutrient  ubliaatioa  by 
the  aoiiaal  and  to  impc6va  fIo«Kability  ar 
reduce  dust  at  tJu  point  of  ues.  The  pdaauy 
reportable cbemicuaia th» bed  InriMatry 

'  For  a  more  detailed  discusiion  of  the  feed 
industry  and  tb«  use  of  reportable  chemical*,  see 


include  comfxnmds  of  zinc,  manganese,  and 
copper.*  Each  is  added  to  animal  fised  to 
provide  livestock  and  poultry  with  proper 
nutrition. 

BVery  ingredieul  of  feed  products  has 
either  been  approved  by  the  Food  and  Drug 
Administration  (FDA)  or  is  generaHy 
recognized  as  safe  CGRAS")  by  the  scientific 
community.  The  processing  of  these 
ingredients  is  regulated  by  the  FDA  through 
Current  Good  Manufecturing  Practices 
(CGMPs),  which  are  quality  control  standards 
for  the  manufacture  of  products  that  are 
under  FDA  jurisdiction.  (21  CF.R.  §§  225- 
26.)  These  standards  adckess  the  conditions 
under  which  the  product  is  produced,  not  the 
condition  of  the  product  itself.  A  product  can 
be  deemed  adulterated  if  the  conditions  of 
production  are  infiarior  to  those  prescribed  by 
FDA.  OGMPS  rely  on  good  housekeeping, 
inventory  coRtrols  and  the  ability  to  trace 
and  locate  product  m  the  field  if  necessary. 
CGMPs  require  strict  reconciliation  of 
inventory  and  minimization  of  shrinkage,  an 
emphasis  that  automatically  minimizes 
releases  to  the  environment.' 

In  theory,  releases  could  result  from 
exposure  of  fiaed  ingredients  to  storm 
water,  from  discard,  or  from  dust.  In 
fact,  the  industry  has  procedures  in 
place  to  ensure  that  any  such  releases 
are  minimized: 

•  Facilities  do  not  store  reported  chemicals 
outside.  In  every  instance  these  materials  are^ 
storedwhhin  the  f^Hty. 

•  With  minor  exceptions,  all  other  feed 
ingredients  are  also  stored  inside  facilities. 
Manufacturing  is  also  performed  indoors. 
Storm  water  is  not  a  factor.' 

•  Discard  of  ingredients  is  non-existeot  or 
minimal.  The  preparation  of  animal  feed  is 
entirely  pass-through  in  nature,  in  that  the 
manufacturer  tries  to  achieve  100  percent 
utilization  of  purchased  ingredients,  with 
none  htt  over  as  waste. 

•  During  the  manufacturing  process,  dust 
collection  systems  and  internal  housekeeping 
practices  are  designed  to  capture  any  lost 
ingredients  and  recombine  them  back  mto 
the  process.  This  minimizes  releases.  The 
primary  methods  of  dust  control  are  the 
baghouse.  which  is  95-99.9  percMit  efficient, 
and  the  cyclone,  which  is  80-95  percent 
efficient. 

•  The  ingredients  of  feed  arrive  at  a  plant 
in  bags  or  containers,  or  in  bulk.  Reportable 


Appendix  B. 


Zinc  tuui pounds,  menganese  corapotmds  and 
copper  eompounds.  which  arv  the  subctmcet  most 
baqpMntiy  nported  by  SIC  Z048  UoiitiaB.  «■ 
excluded  from  Iha  haxardou*  chamical  iii»— liii» 
reportmg  requuemaots  of  Section  ai2  because  of 
the  FOA  exemptioa  to  the  dafiaition  of  hazatdous 
chemical  contained  in  Section  31  l(eXll. 

'  FDA's  CCMP  regulalioas  are  sat  forth  in 
Appendix  C 

'  A  recent  survey  to  gather  iofbrmation  for  a  slonn 
water  group  permit  submittal  found  that  only  2.<% 
of  aU  SlCCod»a»M  bcilitiee  store  raw  metenals 
owtn^.  b  neariy  evary  bulkBce,  soch  stosage  was 
for  a  bnteri  pedo^af  ttee  ad/or  wmcondtictad 
in  a  locale  witk  kittle  eubIbUv  swh  «  Nl»««^  i* 
any  event,  the  iagredMots  sbsarf  fratsiih  do  mtt 
inrliula  teportad  ■'^'^mirsU  Thay  iacisKisd  sach 
materials  as  alfalfa,  cora  cobs,  midds,  lica  hi»ll« 
disUIIer's  grains,  cottonsMd  hull*  and  wheat  by- 
products. 


chemicals  are  always  in  bags  or  containers 
and  are  hnmediatdy  moved  indoors;  they  do 
not  amvB  in  bulk  fbmi.  Also,  at  more  than 
70  percent  of  all  facilities  included  in  SIC 
Goto  2048  the  unloading  facilities  are 
covered. 

•  Finished  product  is  shipped  in  both  bag 
and  bulk  fbrm.  Nearly  87  percent  of  all 
faci&ties  have  covered  loading  areas,  so  the 
potential  for  escape  of  product  is  minimal.  In 
addition,  good  housekeeping  practices 
require  immediate  cleanup  of  any  spillage. 

IV.  Level  •fKetenaa  frea  Use  Aaiiaia)  Feed 
bdwtry 

Because  of  all  the  precautions  discussed 
above,  releases  from  feed  manufacturing 
plants  are  slight.  An  informal  survey  showed 
that  releases  of  reportable  chemicals  as  a 
percentage  of  pnxluction  in  SIC  Code  2048 
facilities  ranged  from  0  percent  to  0.00073 
pen:ent.^ 

According  to  1989  Toxic  Release  Inventory 
(TRI)  data  for  SIC  Code  2048  facilities.  43 
percent  of  all  reports  showed  0  pounds 
released  and  nearly  49  percent  of  the  reports 
reported  releases  of  less  than  10  pounds,  as 
is  shown  In  Table  I: 


Table  1 

AraouM  of  An- 
nual Release  of 
nepo«W>le 

Cnawicm 

Percent  ot  Total 
Ntiine«r  ol  SiC 
Coae204»Fa- 
owiea  Reoon- 
Ingine  Amount 

Pefce«o«A« 

Releases  By 

Pacriitwsm 

2048 

Oba. 
s  lObs 
£  1000  lbs 
SSOOOte 

42J% 
49.0% 
889% 
B3JJ% 

aoooo% 

0.0002% 
0.00TT% 

aooifl% 

SIC  Code  204S  facilities  an  also  minor 
sources  of  releasee  of  specific  compounds.  As 
Table  2  shows,  in  1989.  for  the  five 
compounds  that  are  most  frequently  reported 
by  2048  fecilities,  the  amounts  releassd  by 
these  facilities  constituted  the  following 
percentages  of  total  releases  of  the 
component  from  all  reporting  sources: 

Table  2 


RepottaWeChem- 

rj)l 

Releases  by  SIC  Code  2048 
FacMies  as  a  %  o(  Total  Re- . 

leases  fiom  Ait  Soureos 

Zinc  Compounds 

0.0180% 

Manganese  Com- 

0.0094% 

pounds 

CopperCom- 

0.3700% 

pounds 

o.«no%* 

SeNwteAdd 

0.04»% 

PHMohoUe  AM 

0.0100% 

*A  single  relaese  from  a  single  plant 
accounted  for  almost  374  of  the  Ammonia 
released.  Without  this  incident,  the  figure  for 
Ammonia  would  have  been  0.1230%. 

For  alt  reportable  chemicals  in  1989. 
releases  to  all  media  from  SIC  Code  2048 
facilities  accounted  fur  iust  0.21  percent  of 


''*-'-' i' i—M  — 1  tikw -* 

tefssuBtodea  the  AFIA  Sefaly  It  Health  Md 
Uaanfccturlag  CoouiiOaaa.  Eadi  waikefl  tm  Iba 
total  Innaags  fat  lOU  at  the  facility  npocting  uader 
TRI.  Balease  as  a  perrenmn  of  total  toonaga  %vaa 
then  caloilated. 
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total  releases  reported  by  all  industries. 
Furthermore,  due  to  an  oddity  in  reporting 
procedures  in  1989,  this  flgure  represents  an 
overestimate  of  releases  from  SIC  Code  2048 
facilities.  The  reporting  form  allowed  for  the 
reporting  of  ranges  for  releases  of  less  than 
1,000  pounds;  these  ranges  were  "<  1",  "1- 
499".  "500-999".  If  the  reporter  checked  a 
range,  the  number  entered  into  the  TRI  was 
the  mid-point  of  that  range.  Consequently,  a 
report  of  a  release  in  the  range  of  1-499  was 
entered  in  the  database  as  250  pounds.  For 
SIC  Code  2048  facilities,  93  reports  were 
entered  as  250  pounds  of  release.  An 
informal  survey  of  APIA  members  indicates 
that  this  greatly  over-states  the  volume  of 
releases  —  that  actual  releases  from  these 
fecilities  were  nearer  10  pounds  than  250.  If 
the  Tigures  are  recalculated  with  10  pounds 
substituted  for  250  for  these  93  focilities, 
then  SIC  Code  2048  facilities  released  only 
0.01  percent  (rather  than  0.21  percent)  of  all 
releases  from  all  industries. 

V.  EPA's  Authority  and  Responsibility  to 
Exempt  SIC  Codes 

Section  313(b)(1)(B)  gives  the 
Administrator  authority  to  add  or  delete  SIC 
Codes  to  the  extent  necessary  to  provide  that 
each  code  to  which  the  reporting 
requirements  apply  is  relevant  to  the 
purposes  of  EPCRA. 

When  Congress  gives  a  power  to  the 
EPA,  both  the  Agency  and  the  regulated 
community  are  entitled  to  presume  that 
there  is  a  rational  purpose  behind  the 
delegation  and  that  Congress  expects  the 
Agency  to  use  the  power  under 
appropriate  circumstances.  The  obvious 
explanation  for  the  power  to  delete  SIC 
Codes  under  EPCRA  is  that  Congress 
recognized  that  using  SIC  Codes  as  the 
basis  for  coverage  is  a  rough-and-ready 
approach,  and  that  fine-tuning  might 
well  be  necessary.  SIC  Codes  20  to  39 
include  a  broad  collection  of  extremely 
diverse  businesses.  SIC  Code  20  alone 
contains  54  four-digit  subgroups, 
including  not  only  AFlA's  2048  but 
such  groups  as  ice  cube  manufacturers 
(2097),  chewing  gum  makers  (2067),  and 
cookies  (2052). 

In  the  Conference  Beport,  Congress 
addressed  EPA's  authority  to  delete  SIC 
codes: 

ITjhe  authority  to  delete  ...  is  limited  to 
deleting  SIC  codes  for  facilities  which,  while 
within  the  manufacturing  sector  SIC  codes, 
manufacture,  process  or  use  toxic  chemicals 
in  a  manner  more  similar  to  facilities  outside 
the  manufacturing  sector.  For  example, 
facilities  within  SIC  code  2875  mix  or  blend 
for  sale  at  the  retail  level  various  fertilizer 
products  in  response  to  specific  customer 
needs.  They  may  fall  within  SIC  codes  20 
through  39  because  this  activity  may  be 
classified  as  a  "mixing  or  blending."  which 
generally  is  a  manufacturing  activity.  Yet, 
given  the  reHjil'context  and  the  nature  of  the 
blending  and  mixing  done  by  these  specific 
facilities,  reporting  by  ^uch  facilities  may  not 
be  appropriate.  Subparagraph  313(b)(1)(B)  is 
intended  to  provide  EPA  the  authority  to 
address  issues  regarding  the  coverage  of  such 


focilities.  [1986  U.S.  Code  Cong.  Admin. 
News  3385-86.) 

This  passage  is  as  applicable  to  SIC  Code 
2048  as  to  SIC  Code  2875.  OperaUons  under 
SIC  Code  2048,  like  those  under  SIC  Code 
2875,  take  products  such  as  trace  minerals 
and  vitamins  and  blend  them  with  com,  oats 
and  soybean  meal  into  nutritional  animal 
feed.  These  same  trace  minerals  are  sold  by 
retail  establishments  and  elevators — SIC 
Codes  5191  and  5153  respectively  —  to 
farmers  to  mix  with  grain  products  on  the 
farm.  The  potential  for  spillage  is  just  as 
small  at  the  mill  as  it  is  at  the  retail 
establishment  or  the  elevator. 

The  importance  of  flexibility  and  of 
adjusting  EPCRA  requirements  so  as  to 
exclude  facilities  that  are  not  important 
sources  of  releases  is  supf>orted  by 
Congressional  and  Agency  comments  on  a 
related  issue,  setting  thresholds  for  reporting. 
Chairman  Swift,  during  House  consideration 
of  the  EPCRA,  endorsed  flexibility  in  the 
scope  of  the  reporting  program.  He  stated  that 
one  purpose  of  giving  EPA  flexibility  on 
thresholds  is  to  enable  it  to  require  reporting 
from  only  high-volume  releasers  in  a 
situation  where  "the  releases  from  other 
facilities,  though  numerous,  are  very  small." 
He  went  on  to  say: 

This  flexibility  is  given  to  the 
Administrator  in  order  to  achieve  the  goal  of 
obtaining  useful  reports  on  the  majority  of 
releases  without  placing  undue  burdens  on 
facilities  which  contribute  little  to  such 
releases.  [Congressional  Record,  Oct.  8, 1986, 
H9607.] 

Recognizing  this  intent  of  Congress  as 
stated  by  Chairman  Swift,  EPA  said  in  its 
Final  Rule  on  reporting  under  EPCRA  that: 

|T]he  first  few  years'  data  should  be 
evaluated  to  determine  whether 
modifications  of  the  threshold  would  meet 
the  statutory  test  of  obtaining  reporting  on  a 
substantial  majority  of  the  releases  (i.e., 
pounds  released  per  year)  of  each  chemical 
from  subject  facilities.  EPA  may  consider 
changing  the  reporting  thresholds  based  on 
several  years  of  data  collection.  [53  Fed.  Reg. 
4508  (Feb.  16, 1988).] 

Finally,  and  most  importantly,  including 
SIC  Code  2048  does  not  further  the  purposes 
of  the  EPCRA.  EPA  should  consider  the 
following: 

•  Analysis  by  Citizen  Action  of  1989  TRI 
data  revealed  that  100  companies  accounted 
for  60  percent  of  the  nation's  toxic  pollution. 
In  contrast,  SIC  Code  2048  reporters  with 
releases  less  than  5,000  pounds  accounted  for 
only  an  estimated  0.01  percent  of  total 
releases  reportable  under  Section  313.  These 
facilities  could  be  relieved  of  reporting 
requirements  while  still  adhering  to  the 
intent  of  Congress  and  the  statute  that 
"thresholds  shall  obtain  reporting  on  a 
substantial  majority  of  total  releases  of  the 
chemicals  . . . ."  Also,  requiring  reporting  by 
large  numbers  of  low-release  facilities  creates 
a  lot  of  "noise"  in  the  system  that  distracts 
attention  from  those  industries  that  are 
responsible  for  most  of  the  pollution. 

•  The  TR]  program  is  a  good  candidate  for 
Administrator  Reilly's  risk  reduction 
management  plan.  By  measuring  the 


ecological  and  human  health  impacts  of  toxic 
releases  rather  than  a  number  of  reports  filed, 
EPA  could  shift  many  of  the  resources  now 
used  to  administer  the  TRI  program  to 
programs  that  reduce  significantly  greater 
risks. 

•  EPA  could  save  administrative  costs  by 
avoiding  the  collection  of  irrelevant  data.  The 
General  Accounting  Office  (GAO)  estimated 
EPA's  cost  of  administering  Section  313  at 
$19  million  in  FY  1990.  [GAO.  "EPA's  Toxic 
Release  Inventory  Is  Useful  But  Can  Be 
Improved,"  GAO/RCED-91-121  (June  1991).J 
The  Small  Business  Administration  (SBA) 
estimates  that  If  the  thresholds  were 
modified,  EPA  would  have  an  approximately 
90  percent  reduction  in  administrative  costs. 
[SBA,"Petition  To  Revise  Reporting 
Thresholds  Under  Section  313"  (Aug.  8, 
1991).)  There  are  no  estimates  on  the  savings 
from  excluding  SIC  Code  2048,  but, 
obviously,  they  would  exist. 

•  Reporting  zero  releases  is  like  requiring 
all  commercial  and  private  pilots  to  report  to 
the  government  on  a  daily  basis  that  they  did 
not  have  any  accidents  or  like  requiring  hair 
spray  manufacturers  to  label  pump  Iwttlea 
with  the  amount  of  ozone  saved  from  not 
using  an  aerosol  can.  While  one  can  argue 
that  the  public  wants,  and  has  a  right,  to 
know  when  releases  are  de  minimis,  there  are 
more  evident  ways  to  convey  this 
information  than  by  requiring  thousands  of 
ref>orts.  Environmental  education  programs 
can  get  the  message  across  that  no  news  is 
good  news,  and  that  the  lack  of  reporting 
from  a  manufacturing  focility  means  that 
releases  are  not  a  matter  of  concern.  If  the 
fact  that  releases  are  zero  Is  in  fact  Important 
information,  then  there  is  no  logical  reason 
to  establish  thresholds  l>ased  on  the  use  of 
chemicals.  Every  facility,  no  matter  how  little 
it  used  of  chemical  sul>stance8  of  concern, 
could  be  required  to  file  a  report  saying  that 
its  releases  were  zero. 

VI.  Altemativa  Approache* 

If  EPA  does  not  want  simply  to  grant  an 
exemption  to  facilities  covered  by  SIC  Code 
2048,  at  least  two  alternative  approaches 
exist. 

A.  An  Exemption  Based  on  Threshold 
Amount  Released 

The  Small  Business  Administration  has 
petitioned  EPA  to  exempt  from  the  reporting 
requirements  of  313(a)  all  facilities  that 
release  less  than  5,000  pounds  annually  of 
covered  substances.  [SBA,  "Petition  To 
Revise  Reporting  Thresholds  Under  Section 
313"  (Aug.  a,  1991).)  APIA  endorses  this 
request,  insofar  as  it  would  apply  to  SIC  Code 
2048.  For  all  of  the  reasons  set  forth  in  this 
Petition,  establishing  such  a  threshold  for  the 
substances  used  by  APIA  members  would 
cause  no  harm  to  ^e  public  health  or  the 
environment. 

APIA  wishes  to  point  out  that  EPA  has 
another  option,  however.  If  the  Agency  is 
uneasy  with  a  blanket  exemption  for  all 
industries  based  on  the  amount  released,  it 
could  incorporate  a  cap  on  the  amount 
released  as  a  condition  of  a  section 
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313(b)(1)(B)  exemption  applicable  to  SIC 
Code  2046.* 

B.  The  EKcluiioB  of'ArtklM" 

EPA's  regulations  provide  that  a  potential 
reporter  may,  in  calculating  the  amount  of  a 
substance  used  for  purposes  of  determining 
its  obligation  to  report,  exclude  &x)m  the 
calculation  the  amount  of  the  substance  that 
is  incorporated  into  a  manufactured  article. 
The  definition  of  "article"  is: 

lAl  manufactured  item:  (1)  which  is  formed 
to  specific  shape  or  design  during 
manufacture;  (2)  which  has  end  use  functions 
dependent  in  whole  or  in  part  upon  its  shape 
or  design  during  end  uie;  and  (3)  which  does 
not  release  a  toxic  chemical  under  normal 
conditions  of  processing  or  use  of  that  item 
at  the  facility  or  establishments.  (40  CF.R. 
§372.3.1 

APIA  does  not  contend  that  this  definition 
necessarily  encompasses  animal  feeds,  which 
are  in  peiletized  or  granular  form.  The 
obvious  focus  of  the  regulation  is  on  products 
such  as  metal  castings  or  other  solid  objects. 
[See  53  Fed.  Reg.  at  4507  (Feb.  16. 1988):  53 
Fed.  Reg.  at  29828  (Aug.  8. 1988).)  However, 
for  all  the  reasons  discussed  earlier  in  this 
Petition,  feed  products  are  squarely  within 
the  rationale  for  the  exclusion  of  articles  — 
feed  does  not  release  a  toxic  chemical  under 
normal  conditions  of  processing  or  use. 

In  this  connection,  it  is  interesting  to  note 
that  the  definition  of  "article"  initially 
proposed  by  EPA  would  have  suted 
specifically  tiiat  fluids  or  particles  cannot  be 
articles.  The  final  version  eliminated  this 
proviso  in  fiavor  of  the  language  quoted 
above.  (53  Fed.  Reg.  at  4507  col.  1  (Feb.  16, 
1988). I  The  fair  inference  is  that  the  Agency 
recognized  that  the  crucial  variable  is  the 
potential  for  release,  not  whether  the 
substance  is  in  particle  form. 

APIA  suggests  that  the  shape  and  design  of 
animal  feed  is  indeed  sufficiently  related  to 
its  use  to  bring  it  within  the  first  two  clauses 
of  EPA's  definition,  given  its  clear 
conformance  with  the  third.  An  alternative 
approach  to  solving  the  problems  of  SIC  Code 
2048  would  be  for  EPA  to  interpret  the  article 
exemption  as  covering  animal  feed. 

Conclusioal 

For  the  reasons  set  forth  above,  APIA 
petitions  EPA  to  exclude  fiscilities  classified 
under  SIC  Code  2048  from  reporting 
requiremenU  under  section  313(a)  of  EPCRA. 

rV.  Public  Record 

The  record  supporting  this  notice  is 
contained  in  the  docket  number 
OPPTS-400077.  All  documents, 
including  an  index  of  the  doclcet,  are 
available  In  the  TSCA  Nonconfldential 
Information  Center  (NaC),  also  know 


*  SBA's  raquest  ii  for  a  thretbold  b«sed  on  tlM 
amount  of  a  substance  rvlaased.  not  on  the  amount 
used.  Thus  it  it  not  made  under  »ectioD  313(0(2). 
which  allows  EPA  to  revise  the  jutuiory  thresholds 
based  on  the  amount  of  a  suiMtance  used  l>y  a 
Udlity  As  noted  in  text,  AFIA  suggesU  that  the  cap 
00  the  omouAl  released  couid  be  incorporated  into 
a  Mctioa  3 1 3<b)(  1  KB)  SIC  Coda  exaioptieD  for 
facilities  coveted  by  SIC  Coda  204*. 


as.  TSCA  Public  Docket  Office  from  8 
a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  TSCA  NQC  is  located  at 
EPA  Headquarters,  Rm.  E-G102.  401  M 
St.,  SW..  Washington,  DC  20460. 

V.  Request  For  Public  Comment 

EPA  has  identified  several  issues 
associated  with  this  petition  for  which 
the  Agency  is  requesting  public 
comment 

A.  SIC  Code  Exemption  Criteria 

EPA  would  like  to  receive  comments 
on  the  petition  submitted  by  AFIA. 
Specifically,  the  Agency  would  like 
comment  on  the  criteria  that  could  be 
used  to  exempt  this  or  any  other  SIC 
code  from  reporting  in  a  determination 
under  EPCRA  section  313  (b)(1)(B).  The 
statutory  language  refers  to  those  SIC 
codes  which  are  relevant  to  the 
purposes  of  section  313.  The  conference 
report  states  that  the  authority  to  delete 
SIC  codes  is  limited  to  those  facilities 
which  manufacture,  process,  or 
otherwise  use  toxic  chemicals  in  a 
manner  more  similiar  to  facilities 
outside  the  manufacturing  sector  (e.g., 
facilities  that  mix  and  blend  fertilizer 
products  for  retail  sale).  Given  the 
statutory  standard  and  the  guidance 
provided  In  the  legislative  history,  how 
should  EPA  evaluate  the  particuliar 
activities  in  SIC  code  2048?  Taking  into 
account  both  the  statute  and  the 
legislative  history,  what  are  the 
minimum  criteria  EPA  should  consider 
in  the  development  of  criteria  for  an  SIC 
code  exemption?  One  option  for 
developing  these  criteria  would  be  to 
proceed  on  a  case-by-case  basis. 
Another  option  would  be  to  develop 
general  criteria  that  could  fairly  evaluate 
all  SIC  codes  for  potential  exclusion 
from  the  ETCRA  section  313  reporting 
reouirements. 

AFIA  suggests  in  their  petition  that  a 
major  factor  to  be  considered  should  be 
total  volume  of  reported  releases  &t)ra 
facilities  within  an  SIC  code.  The 
Agency  would  like  to  receive  comment 
on  how  this  factor  should  be  taken  into 
account  under  section  313(b)(1)(B). 
Assuming  consideration  of  releases  is 
appropriate,  what  should  be  considered 
the  cut-off  point  for  these  releases  and 
how  should  that  cut-off  be  selected? 
One  possibility  is  for  the  facilities  that 
are  currently  reporting  to  be  ranked  by 
release  totals  high  to  low  and  then  a 
percentage  threshold  could  be  selected. 
Another  issue  for  which  the  Agency  is 
soliciting  comment  is  determining 
whether  the  exemption  should  apply  to 
only  those  facilities  whose  primary  SIC 
code  is  2048  or  to  activities  covered  by 
SIC  code  2048  at  facilities  with  a 


different  primary  SIC  code.  This  could 
be  the  case  for  a  multi-establishment 
facility  or  a  fodlity  that  has  SIC  coda 
2048  for  a  secondary  or  tertiary  SIC 
code.  Comment  is  also  being  solicited 
on  how  the  level  of  compliance  within 
an  industry  and  across  all  industries 
should  be  taken  into  consideration  for 
an  exemption  of  this  type. 

The  Agency  would  aUo  like  to  receive 
comment  on  any  other  criteria  which 
should  be  considered  in  addressing 
AFIA's  concerns. 

fl.  Appropriateness  of  an  SIC  Code 
Exemption 

The  AFIA  petition  states  that  "EPA 
could  save  administrative  costs  by 
avoiding  the  collection  of  irrelevant 
data."  The  Agency  would  like  comment 
on  what  the  public  considers  irrelevant 
data  currently  reported  under  TRI.  The 
AFIA  petition  states  that  over  90  percent 
of  SIC  code  2048  facilities  release  5,000 
pounds  or  less  of  the  reported  chemical. 

If  an  SIC  code  exemption  were  to  be 
established  on  a  release-based  approach, 
EPA  would  also  like  to  request  comment 
on  how  to  evaluate  the  effect  that 
aggregate  releases  from  these  sources 
may  have  on  a  community  when  the 
same  chemical  is  being  released  from 
several  facilities  in  the  area.  This  may 
increase  the  concentration  of  the 
chemical  in  the  community  even  though 
individual  releases  from  an  individual 
source  may  be  perceived  as  "small." 

Another  issue  identified  by  the 
Agency  is  the  relative  risks  associated 
with  the  chemicals  which  are  released 
by  reporting  facilities  in  an  industry 
seeking  an  exemption.  Should  the 
si}ecific  toxic  chemicals  used  and 
released  by  an  industry  have  a  role  in 
the  decision  to  exempt  that  industry 
trom  the  TRI  reporting  requirements? 
For  example,  an  industry's  releases  of 
reportable  toxic  chemicals  may  be 
small,  however,  the  toxicity  of  the 
chemcials  may  be  high. 

The  AFIA  petition  mentions  that  the 
primary  chemicals  reported  by  facilities 
in  SIC  code  2048  are  zinc  compounds, 
manganese  compounds,  and  copper 
compounds.  The  Agency  has  concerns 
for  these  compounds  for  human  health 
and  environmental  toxicity.  In  addition, 
metals  and  metal  compounds  do  not 
readily  degrade  in  the  environment. 
Their  persistence  in  the  environment 
increases  the  likelihood  of  biological 
uptake  of  the  metal  and  subsequent 
bioaccumulation. 

One  other  point  which  should  be 
considered  in  determining  the 
appropriateness  of  an  exemption  of  this 
type  is  that  any  industry  targeted  for  an 
exemption  at  the  Federal  level  may  still 
be  required  to  report  at  the  State  level. 
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EPCRA  provisions  do  not  preempt  any 
State  law.  Therefore,  an  individual  State 
may  continue  to  require  TRI  data  from 
an  industry  that  is  exempt  from  Federal 
reporting  requirements. 

C.  Alternatives 

EPA  requests  comment  on  alternative 
approaches  for  excluding  reports 
submitted  by  SIC  codes  such  as  2048. 
The  AFIA  petition  mentions  two 
alternatives  to  granting  an  exemption  for 
a  SIC  code.  The  first,  the  idea  of  a 
release>based  threshold,  was  the  subject 
of  a  notice  of  receipt  of  petition 
published  by  EPA  on  October  27, 1992 
(57  FR  48706).  This  approach  would 
exempt  reports  from  facilities  if  total 
releases  of  a  listed  chemical  were  less 
than  an  annual  threshold  level.  The 
second  alternative  mentioned  is  to 
modify  the  article  exemption  to  include 
the  materials  processed  by  those 
facilities  within  SIC  code  2048.  Animal 


feed  is  not  considered  an  article  by 
definition.  In  addition,  the  processing  of 
listed  toxic  chemicals  to  produce  an 
article  is  not  exempt.  Therefore,  even  if 
the  article  exemption  was  modified  to 
cover  animal  feed,  the  processing  of  the 
chemicals  used  to  produce  the  animal 
feed  would  still  be  reportable. 

Other  possible  alternatives  may 
include  an  exemption  for  incorporation 
of  listed  chemicals  into  human  or 
animal  food  products  at  levels  regulated 
by  the  Food  and  Drug  Administration 
(FDA).  The  petition  states  that  "every 
ingredient  of  feed  products  has  either 
been  approved  by  the  Food  and  Drug 
Administration  (FDA)  or  is  generally 
recognized  as  safe  ("GRAS")  by  the 
scientific  community."  In  addition, 
AFIA  argues  that  almost  all  of  the  toxic 
chemicals  processed  by  the  facility  are 
incorporated  into  a  product. 

EPA  would  like  comment  on  whether 
it  would  be  appropriate  to  develop  an 


exemption  where  the  facility  would  be 
exempt  if  the  amount  of  the  chemical 
released  is  less  than  a  certain  percentage 
of  the  amount  processed.  This  scenaria 
might  also  apply  to  other  SIC  codes  that 
incorporate  listed  TRI  chemicals  into 
product  mixtures.  The  Agency  would 
like  to  receive  comment  on  any  other 
approaches  which  may  be  utilized  to 
reduce  the  reporting  burden  on  these 
facilities  while  still  providing 
communities  information  necessary  to 
identify  potentially  hazardous  situations 
and  opportimities  for  pollution 
prevention. 

Dated:  April  5, 1993. 
John  W.  Melone, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 
IFR  Doc.  93-«567  Filed  4-12-93;  8:45  am) 
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Presidential  Documents 


Proclamation  6541  of  April  9,  1993 

National  Former  Prisoner  of  War  Recognition  Day,  1993 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

As  Americans  enter  a  new  era  that  holds  prospects  for  greater  international 
cooperation  and  the  expansion  of  democracy's  reach,  we  are  deeply  indebted 
to  the  Armed  Forces  of  the  United  States.  We  recognize  that  their  service 
helped  our  Nation  preserve  liberty  through  two  World  Wars  and  the  testing 
regional  conflicts  of  the  Cold  War  era  and  since.  We  remember  how  their 
sacrifices  helped  to  maintain  our  way  of  life  and  safeguard  freedom's  cause. 
The  sacrifices  made  by  our  military  personnel  take  many  forms,  from  their 
willingness  to  serve,  to  their  countless  acts  of  selfless  courage,  to  the  expendi- 
ture by  hundreds  of  thousands  in  this  century  of  that  last,  full  measure 
of  devotion  in  behalf  of  their  country.  Today,  we  honor  the  particular 
sacniice  of  the  thousands  of  Americans  who  have  been  captured  and  held 
as  pnsoners  of  war-in  Europe  and  the  Pacific,  in  Korea  and  Vietnam, 
m  the  Persian  Gulf  during  Operation  Desert  Storm,  and  elsewhere. 

We  know  that  many  of  our  men  and  women  in  uniform  have  been  subject 
to  brutal  torture  and  inhumane  deprivation.  The  treatment  they  endured 
too  often  violated  fundamental  standards  of  morality  and  stood  in  stark 
contravenUon  of  international  treaties  and  customs  governing  the  treatment 
of  pnsoners  of  war.  Many  of  these  brave  Americans  were  disabled  or  died 
as  a  result  of  such  treatment.  Their  experiences  underscore  our  debt  to 
those  who  place  their  lives  in  harm's  way  and  stand  willing  to  trade  their 
liberty  for  ours.  As  a  Nation,  we  must  always  remember  the  sacrifices 
made  by  our  men  and  women  in  uniform  and  their  families. 

NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON.  President  of  the  United  States 
ot  America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws 
ot  the  United  States,  do  hereby  proclaim  April  9.  1993.  as  National  Former 
Prisoner  of  War  Recognition  Day.  I  urge  all  Americans  to  join  in  honoring 
all  members  of  the  Armed  Forces  of  the  United  States  who  have  been 
held  pnsoners  of  war.  I  also  encourage  all  Americans  to  join  in  saluting 
these  individuals  for  their  great  sacrifices.  Finally.  I  call  on  State  and  local 
otiiclals,  as  well  as  private  organizations,  to  observe  this  day  with  appropriate 
ceremonies  and  activities.  ff    t- 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  ninth  day  of 

Apni.  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 

of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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Proclamation  6542  of  April  9,  1993 

N^ational  Preschool  Immunization  Week,  1993 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

I  believe  that  each  child  in  this  country  must  have  the  opportunity  to 
live  a  healthy  and  full  life.  Therefore.  I  am  taking  dramatic  steps  to  ensure 
that  all  children  are  fully  immunized  at  the  earliest  appropriate  age  against 
preventable,  infectious  diseases. 

Immunizations  save  lives,  prevent  suffering,  and  allow  significant  savings 
in  health  care  costs.  Ironically,  in  this  country,  wrhich  develops  and  produces 
the  majority  of  the  worid's  vaccines,  current  immunization  levels  among 
tw:o-year-olds  fall  between  just  37  and  56  percent.  In  the  recent  measles 
epidemic,  for  example,  an  estimated  one-half  of  the  reported  cases  occurred 
among  unvaccinated  preschool  children.  Today,  measles  vaccine  coverage 
is  reported  to  be  as  low  as  50  percent  among  two-year-olds  in  some  inner- 
city  populations. 

My  Administration  has  launched  a  comprehensive  initiative  on  immuniza- 
tion, including  new  funding  for  immunization  programs  in  cities  throughout 
the  United  States.  In  addition.  I  have  submitted  legislation  that,  if  passed, 
would  provide  for  free  vaccinations  to  all  children,  a  new  tracking  system 
to  help  inform  parents  when  immunization  is  needed,  new  avenues  of 
outreach  to  parents,  and  other  necessary  measures  designed  to  create  a 
comprehensive  immunization  program. 

We  must  expand  our  efforts  to  every  community  and  demand  the  full 
attention  and  cooperation  of  everyone  in  our  society  in  order  to  find  solutions 
to  our  problems.  Much  is  being  done.  Federal,  State,  and  local  governments 
are  devising  innovative  ways  to  deliver  vaccines  at  more  reasonable  costs. 
We  are  attempting  to  make  providers  more  sensitive  to  the  need  to  eliminate 
barriers  and  problems  that  cause  children  to  miss  immunizations.  New  part- 
nerships and  coalitions  are  being  formed  between  the  public  and  private 
sectors. 

Parents  and  adults  responsible  for  safeguarding  our  youngest  children  must 
be  made  aware  of  the  seriousness  of  the  problem  and  act  appropriately. 
More  than  80  percent  of  all  recommended  vaccinations  should  be  given 
before  children  are  two  years  old— well  before  they  start  school. 

We  must  acknowledge  this  problem,  accept  our  individual  and  collective  , 
responsibilities,  and  get  the  job  done. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  last  full  week  of  April  as  National 
Preschool  Immunization  Week,  beginning  with  April  1993.  I  call  upon  all 
Americans,  especially  parents  and  health  care  providers,  to  do  their  part 
to  help  in  this  fight  and  to  observe  this  week  annually  with  appropriate 
activities  and  recognition  ceremonies. 
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IN  WliNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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Proclamation  6543  of  April  9,  1993 

To  Extend  Special  Rules  of  Origin  Applicable  to  Certain  Tex- 
tile  Articles  Woven  or  Knitted  in  Canada 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Pursuant  to  section  202(d)(1)  of  the  United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988,  Public  Law  100-449  ("CFTA  Act") 
Jf?ur.^"u®"*  ^f  authorized  to  proclaim,  as  a  part  of  the  Harmonized  System' 
I  HS  ),  the  rules  of  origin  set  forth  in  Annex  301.2  of  the  United  States- 
Canada  Free-Trade  Agreement  ("CFTA").  These  annex  rules  of  origin  were 
incorporated  in  general  note  3(c)(vii)(R)  to  the  Harmonized  Tariff  Schedule 
of  the  United  States  ("HTS")  by  Proclamation  No.  5923  of  December  14. 
1968. 

2.  General  note  3(c)(vii)(R)(ii)(rr)  to  the  HTS.  which  incorporates  the  rules 
of  ongin  set  forth  in  paragraph  18.  section  XI.  of  CFTA  Annex  301.2  ("para- 
graph 18").  provides  that  non-wool  fabric  and  non-wool  made-up  textile 
articles,  provided  for  in  specified  HS  chapters,  that  are  woven  or  knitted 
m  Canada  from  yam  produced  or  obtained  in  a  third  country,  upon  meeting 
other  applicable  conditions  for  preferred  tariff  treatment  under  the  CFTA 
shall  be  afforded  such  preferential  tariff  treatment  to  the  extent  of  the  annual' 
quantity  set  forth  in  that  note.  That  note  also  provides  that,  after  the  specified 
quantity  of  such  goods  has  been  entered,  in  an  annual  period,  subsequent 
entries  shall  be  subject  to  most-favored-nation  rates  of  duty  for  the  remainder 
of  that  annual  period.  These  quantitative  limitations  expired  on  December 
31.  1992.  Paragraph  18  further  provides  that  the  Parties  agree  to  revisit 
in  consultation  with  representatives  of  the  industries  concerned,  the  quan- 
titative element  of  the  rule  for  such  goods  2  years  after  the  CFTA's  entry 
into  force,  in  order  to  arrive  at  a  mutually  satisfactory  resolution,  taking 
into  account  the  availability  of  yarns  in  both  countries.  These  discussions 
have  not  yet  been  concluded. 

3.  Section  202(d)(2)  of  the  CFTA  Act  authorizes  the  President,  subject  to 
the  consultation  and  lay-over  requirements  of  section  103  of  the  CFTA 
Act.  to  proclaim  such  modifications  to  the  rules  as  may  from  time  to  time 
be  agreed  to  by  the  United  States  and  Canada.  Accordingly,  in  accordance 
with  an  agreement  between  the  United  States  and  Canada,  I  have  decided 
to  extend  the  application  of  the  quantitative  limits  provided  in  paragraph 
18  through  the  close  of  December  31.  1993.  unless  the  United  States  and 
Canada  reach  an  eariier  resolution  regarding  quantitative  limits  for  these 
goods.  The  consultation  and  lay-over  requirements  of  section  103  of  the 
CFTA  have  been  carried  out. 

4.  Section  604  of  the  Trade  Act  of  1974.  as  amended  (19  U.S.C.  2483) 
('Trade  Act"),  authorizes  the  President  to  embody  in  the  HTS  the  substance 
of  other  Acts  affecting  import  treatment,  and  actions  thereunder,  including 
the  removal,  modification,  continuance,  or  imposition  of  any  rate  of  duty 
or  other  import  restriction. 
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NOW.  THEREFORE,  I.  WILUAM  J.  OJNTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  section  202  of  the  CFTA  Act  and  section  604  of  the  Trade  Act,  do 
proclaim  that: 

(1)  In  order  to  extend  by  1  year  the  quantitative  provisions  of  paragraph 
18,  the  HTS  is  modified  by  striking  out  "1992"  from  general  note 
3(c)(viiKR)(ll)(rr)  and  by  inserting  in  lieu  thereof  "1993". 

(2)  Any  provisions  of  previous  proclamations  inconsistent  with  the  provi- 
sions of  this  proclamation  are  hereby  superseded  to  the  extent  of  such 
inconsistency. 

(3)  The  modifications  made  by  paragraph  (1)  of  this  proclamation  shall 
be  effective  with  respect  to  goods  entered,  or  withdravm  from  warehouse 
for  consumption,  on  or  after  Jaunuary  1, 1993. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  ninth  day  of 
April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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Environmental  statements;  availability,  etc.: 
Columbia  LNG  Corp..  19411 
Wolverine  Power  Supply  Cooperative.  Inc..  19413 
Natural  Gas  Policy  Act: 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Louisiana  Natural  Resources  Department.  19413 
Texas  Railroad  Commission,  19413 
Applications,  hearings,  determinations,  etc.: 
Boston  Edison  Co..  19413 
CNG  Transmission  Corp.,  19413 
Panhandle  Eastern  Pipe  Line  Co..  19414 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Truck  size  and  weight — 
Longer  combination  vehicles  (LCV's)  and  vehicles  with 
2  or  more  cargo  carrying  units;  restrictions,  19367 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc..  19435 

Casualty  and  nonperformance  certificates: 

Carnival  Cruise  Lines,  Inc..  19436 
Complaints  filed: 

New  York  Export  Co.,  Inc..  19436 

Sun  Lee.  Inc..  19436 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

BPI  Environmental,  Inc.,  19442 

DeMert  &  Dougherty,  Inc..  19436 

Harcourt  Companies.  19460 

Mr.  Coffee.  Inc..  19439 

National  Media  Corp.  et  al..  19446 

North  American  Plastics  Corp.  et  al..  19451 

Orkin  Exterminating  Co..  Inc..  19444 

YKK  (U.S.A.)  Inc..  19454 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Finchngs  on  petitions,  etc..  19400.  19402 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
AL\-PACK  CEA.  19461 
ISP  AN  Perfluoropropane  {C3F8)  Gas,  19463 
ISP  AN  Sulhir  Hexafluoride  (SF6)  Gas,  19462 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  Jersey,  19405 

Forest  Service 

PROPOSED  RUIES 

National  Forest  plans  and  project  decisions;  review  request, 

19369 
NOTICES 

Appeal  exemptions;  timber  sales: 
Chattahoochee-Oconee  National  Forest,  GA,  19404 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Alzheimer's  disease  or  related  disorders  State 
demonstration  projects,  19463 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed.  19414 

Decisions  and  orders.  19416, 19417 
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wng  and  UrtMn  Development  Department 

ROLES 

Public  and  Indian  housing: 
Indian  housing:  lease  provisions  and  grievance 
procedures,  19349 
PROPOSED  RULES 

Manufactured  home  construction  and  safety  standards- 
Wind  standards,  19536 

Indian  Affairs  Bureau 

NOTICES 

Liquor  and  tobacco  sale  or  distribution  ordinance- 

Yankton  Sioux  Tribe,  SD,  19520 
Tribal-State  Compacts  approval;  Class  HI  (casino)  gamblinc- 

Assiniboine  and  Sioux  Tribes  of  Fort  Peck  Reservation. 
MT,  19526 

Rosebud  Sioux  Tribe,  SD.  19518 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Mines  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

international  Development  Cooperation  Agency 

See  Overseas  Private  Investment  Corporation 

International  Trade  Administration 

No-ncES 

Antidumping: 

Replacement  parts  for  self-propelled  bituminous  paving 
equipment  from  Canada,  19405 

Sorbitol  from  France,  19406 

Spun  acrylic  yam  fropi  Japan,  19407 

Standard  carnations  from  Kenya.  19407 

Sugar  and  syrups  from  Canada,  19407 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Integrated  circuit  telecommunication  chips  and  products 
,«  ,  90"^«i"'"g  same,  including  dialing  apparatus,  19467 
Welded  stainless  steel  pipe  from  Malaysia,  19467 

Interstate  Commerce  Commission 

RULES 

Practioe  and  procedure: 
Interest  rate  calculation;  procedures  revision,  19359 

NOTICES 

Environmental  statements;  availability,  etc.: 

Georgia  Northern  Railway  Co.  et  al.,  19467 
Railroad  operation,  acquisition,  construction,  etc.: 

Indiana  Harbor  Belt  Railroad  Co..  19468 

PL&W  Railroad.  Inc..  19468 
Railroad  services  abandonment: 

CSX  Transportation.  Inc..  19468 

Justice  Department 

See  Parole  Commission 

NOTICES 

Pollution  control;  consent  judgments: 

In-Tek  Constructors  et  al..  19469 

Skipper.  Otto,  et  al..  19469 

UtKarles  and  information  Science.  National  Commission 

See  National  Commission  on  Libraries  and  Information 
Science 


Mines  Bureau 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  19466 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Acquisition  regulations: 

Cost-plus-award-fee  contracts.  1939fl 
NOTICES 

Meetings: 

Space  Station  Advisory  Committee.  19470 

National  Commission  on  Acquired  Immune  Deflclencv 
Syndrome 

NOTICES 
Meetings,  19470 

National  Commission  on  Ubrarles  and  Information 
Science 

NOTICES 

Meetings;  Sunshine  Act.  19515 

National  Foundation  on  the  Arts  and  the  HumanltlA* 

NOTICES 

Meetings: 
Music  Advisory  Panel.  19470 

National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Recombinant  toxin  to  treat  cancer;  scientific  and 
commercial  development.  19465 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Permits: 
Marine  mammals.  1940R 

National  Science  Foundation 

NOTICES 

Meetings: 

Cross-Disciplinary  Activities  Special  Emphasis  Panel. 

19470 
Electrical  and  Communications  Systems  Special 

Emphasis  Panel.  19471 

Nuclear  Regulatory  Commission 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  19471 
Applications,  hearings,  determinations,  etc.: 

American  Testing  &  Inspection,  Inc..  19500 

Yankee  Atomic  Electric  Co..  19501 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  19515 
Packers  and  Stockyards  Administration 

NOTICES 

Central  filing  system;  State  certifications: 
Oklahoma.  19404 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act.  19515 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
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See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Hnnlth 

NOTICES 

Meetings: 

National  Toxicology  Program;  Scientific  Counselors 
Board,  19466 
Organization,  functions,  and  authority  delegations: 

National  Institutes  of  Health;  correction,  194Ftft 

Railroad  Retirement  Board 

NOTKES 

Agency  information  collection  activities  under  OMB 
review,  19.sni 

Securities  and  Exchange  Commission 

RUt.ES 

Investment  companies: 
Closed-end  management  investment  companies  periodic 
repurchases;  and  open-end  management  investment 
companies  and  registered  separate  accounts, 
redemption: 
and  staff  guideline.  19330 
PROK}S£0  RULES 
Securities: 
Closed-end  management  investment  companies, 
continuous  or  delayed  offerings;  registration 
statements  and  post-effective  amendments,  automatic 
effectiveness.  19361 
HOTJCES 
Agency  information  collection  activities  under  OMB 

review,  19503 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc.;  correction.  19516 
American  Stock  Exchange.  Inc.,  et  al.;  correction,  19516 
National  Association  of  Securities  Dealers,  Inc.,  19505 
New  York  Stock  Exchange,  Inc.;  correction,  19516 
Applications,  bearings,  determinations,  etc.: 
Dreyfus  Liquid  Reserve  Fund.  Inc.,  19511 
Dreyfus  Long-Term  Government  Fund,  19512 
Dreyfus  Special  Government  Money  Market  Fund,  19512 
Dreyfus  Strategic  World  Income,  19513 

Small  Busiffess  Administration 

RULES 

Organization,  functions,  and  authority  delegations: 
Regional  Administrators  et  al.;  other  financial  and 
guaranty  programs,  19321 
NOTICES 

Disaster  loan  areas: 
Florida  et  al.  19513 


Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  roclamation 
plan  submissions: 
Colorado,  19367 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

Treasury  Department 

See  Customs  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  19513 


Separate  Parts  In  This  Issue 

Part  11 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  19517 

Part  III 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  19519 

Part  IV 

Department  of  the  Interior,  Bureau  of  Indian  Affairs,  19525 

Part  V 

Department  of  Agriculture,  Agriculture  Research  Service 
and  Cooperative  State  Research  Service.  19527 

Part  VI 

Department  of  Housing  and  Urban  Development,  19535 

Part  VII 

Environmental  Protection  Agency,  19545 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 
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REGISTER  issue  o»  each  weak. 


SMALL  BUSINESS  AOMlNiSTRATION 
13  CFR  Part  101 

Administration;  Delegation  of 
Autttority,  Other  Firuwicial  and 
Guacanty  Programa 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  rule. 


SUMMARY:  The  Small  Business 
Administration  (SBA)  is  amending  its 
regulations  delegating  authority  to 
approve  or  decline  guarantees  for 
CerliBed  Development  Company  (CDC) 
Debentures.  A  Certified  Development 
Company  seeking  to  issue  a  debenture 
to  finance  small  business  fixed  asset 
loans  must  first  obtain  approval  fitwi 
certain  SBA  field  officials.  Authority 
levels  for  these  officials  are  contingent 
on  the  dollar  amount  of  the  debenture 
guaranteed  and  the  overall  cost  of  the 
project  being  financed.  This  amendment 
to  the  regulation  sets  the  level  of 
authority  for  which  a  Regional 
Administrator  may  approve  or  decline  a 
guarantee  of  a  CDC  debenture  for 
projects  without  regard  to  cost,  hj 
addition,  this  rule  revises  the  level  of 
authority  for  which  a  Branch  Manager 
may  approve  or  decline  debenture 
guarantees  with  regard  to  projects  not 
exceeding  $3,000,000  in  overall  cost. 
This  rule  also  modifies  the  overall 
project  cost  limit  and  the  level  of 
authority  for  whidi  the  Chief. 
Financing.  District  Office  (D/O)  and  the 
Assistant  Branch  Manager  for  Finance 
and  Investment  (F*I)  may  approve  or 
decliiM  a  debenture  guarantee.  Finally, 
this  regulation  corrects  a  typographical 
error  in  the  delegation  of  authority  for 
approval  or  decline  of  debenture 
guarantees  for  an  Assistant  District 
Director. 

DATES:  This  rule  is  eflective  April  14, 
1993. 


FOR  FURTHER  MFORMATION  CONTACT: 

William  Hogbin,  Deputy  Assistant 
Administrator  for  Financial  Assistance, 
U.S.  Small  Business  Administration, 
409  Third  Street  SW.,  Washington.  DC 
20416  (202)  205-6490. 
SUPPLEMENTARY  WFORMATWN:  The  SBA 
is  emending  its  regulation  delegating  the 
authority  to  approve  or  decline  the 
guarantee  of  debentures  issued  by 
Certified  Development  Companies.  In 
particular  the  amount  for  which 
Regional  Administrators  may  approve  or 
docline  debenture  guarantees,  without 
regard  to  project  cost,  may  not  exceed 
one  million  dollars.  In  addition,  a 
Branch  Manager  may  approve  or  decUne 
a  debenture  guarantee  for  up  to  eight- 
hundred-thousand  dollars  when  the 
overall  project  cost  does  not  exceed 
three  million  dollar*.  Similariy. 
approval  for  debenture  guarantees  by 
Chief.  Financing.  D/O  and  the  Assistant 
Branch  Manager/F&I  is  limited  to  eight- 
hundred-thousand  dollars  for  projects 
where  the  overall  cost  does  not  exceed 
two  million  dollars.  This  regulation  also 
corrects  a  typographical  error  in  the 
present  delegation.  Specifically,  the 
current  delegation  sets  the  level  of 
authority  for  the  ADA/F4I  at  one 
million  dollars.  However,  no  such 
position  exists.  Rather,  this  level  of 
authority  resides  in  the  Assistant 
District  Director/F&I  on  projects  not 
exceeding  three  million  dollars  in 
overall  cost. 

Due  to  the  fact  that  this  rule  governs 
matters  of  agency  organization, 
management,  and  personnel  and  makes 
no  substantive  change  to  the  current 
regulation,  SBA  is  not  required  to 
determine  if  it  constitutes  a  major  rule 
for  purposes  of  Executive  Order  12291, 
to  determine  if  it  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  pursuant  to  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  to  do  a  Federalism  Assessment 
pursuant  to  Executive  Order  12612,  or 
to  determine  if  this  rule  imposes  an 
annual  recordkeeping  or  rwporting 
requirement  on  10  or  more  persons 
vmder  the  Paperwork  Reduction  Act  (44 
U.S.C  ch.  35).  For  purposes  of 
Executive  Order  12778.  SBA  certifies 
that  this  rule  is  drafted,  to  the  extent 
practicable,  in  accordance  with  the 
standards  set  forth  in  Section  2  of  that 
Order. 

SBA  is  publishing  this  regulation 
government  agency  organization. 


practice,  and  procedure  as  a  final  rule 
without  notice  and  an  opportimity  for 
public  comment  pursuant  to  5  U.SX. 
553(b)(A). 

List  of  SubjecU  in  13  CFR  Pari  101 

Administrative  practice  and 
procedure,  Authority  delegation, 
Organization  and  function,  Government 
agency,  Reporting  and  recordkeeping 
requirement. 

For  the  reasons  set  forth  above,  SBA 
is  amending  part  101  of  title  13,  Code 
of  Federal  Regulations,  as  follows: 

PART  101— {AMENDED] 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  Sees.  4  and  5  of  Public  Law  85- 
536.  72  StaL  384  and  3«5  (15  U.S.C  633  and 
634,  as  amended);  »ec.  30«.  Public  Law  85- 
699.  72  Stat.  694  (15  U.S.C  687.  ai 
amended);  sec.  5(bHl1),  Public  Law  93-386 
(Aug.  23, 1974);  and  5  U.S.C  552. 

2.  The  table  in  section  A  in  part  III  of 
13  CFR  101.3-2,  Delegation  of  authority 
to  conduct  program  activities  in  field 
offices,  is  revised  to  read  as  follows: 

fl101.^-2    Delegation  of  authorily  to 
conduct  program  actlvMea  In  flaid 


Fart  ni — Other  Financial  and  Guaranty 
Programs 

Section  A— Section  503/504  Debentttre 
Guaranty  Approval  Authority  (Small 
Business  Investment  Act) 


Do«ars 

a.  Unlimited  pcofect  cost 

(1)  Regional  admrtstrator  .... 

t. 000.000 

b.  Overall  project  cost  not  ex- 

ceeding S3.000.000: 

(2)  ARA/F4I  _ „ 

t. 000,000 

(3)  District  drrector  _... 

1,000,000 

(4)  Deputy  district  dlreclor  .... 

1,000,000 

(5)  Assistant  district  dvectoi/ 

Fil _ 

1.000.000 

(6)  Branch  menagers  . 

800,000 

c  Overall  project  cost  not  ex- 

ceeding $2,000,000: 

(7)  Chief.  Fmandnfl.  DfO 

800.000 

(8)   Assistant   Branch   Man- 

agers/F&i „ „. 

800,000 

Dated:  April  5. 1993. 
Dayton ).  Watkins, 
Acting  Administrator. 
IFR  Doc  9:^-8636  Filed  4-13-93;  8:45  am] 
muMta  cooc  M2i-ei-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[OodMt  No.  92-NM-93-AO;  AnMndmant 
39-S528;  AD  93-06-03] 

Airwortttiness  Directives;  Boeing 
Model  Z47  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  requires 
inspections  to  detect  cracks  and 
corrosion  of  the  portal  latch  pin  support 
fittings  of  certain  cargo  doors,  and 
rework  or  replacement  of  damaged 
parts;  and  eventual  modification  of 
certain  latch  pin  support  fitting 
installations.  This  AD  also  requires 
inspections  to  detect  cracks  and 
corrosion  of  the  cam  latch  bellcranks 
and  cam  latches  of  certain  cargo  doors, 
and  rework  or  replacement  of  damaged 
parts.  This  amendment  is  prompted  by 
numerous  reports  of  corroded  or 
cracked  fittings,  cam  latch  bellcranks. 
and  cam  latches.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
reduced  structural  integrity  of  the  latch 
system  for  the  cargo  doors,  resulting  in 
a  door  opening  in  flight  and  rapid 
depressurization  of  the  airplane. 
DATES:  Effective  May  14, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  14, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Land  Avenue.  SW.. 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pliny  Brestel,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  1601 
Land  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2783; 
fax  (206)  227-1181. 
SUf>Pt£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 


airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes  was  published  in  the 
Federal  Register  on  July  10. 1992  (57  FR 
30690).  That  action  proposed  to  require 
inspections  to  detect  cracks  and 
corrosion  of  the  portal  latch  pin  support 
fittings  of  certain  cargo  doors,  and 
rework  or  replacement  of  damaged 
parts;  and  eventual  modification  of 
certain  latch  pin  support  fitting 
installations.  That  action  also  proposed 
to  require  inspections  to  detect  cracks 
and  corrosion  of  the  cam  latch 
bellcranks  and  cam  latches  of  certain 
cargo  doors,  and  rework  or  replacement 
of  damaged  parts;  and  eventual 
replacement  of  the  cam  latches. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Two  commenters  request  that  the 
FAA  delete  the  inspections  proposed  in 
paragraphs  (a)  and  (b)  of  the  notice. 
These  inspections  are  described  in 
Boeing  Service  Bulletin  747-52-2186. 
The  commenters  state  that  the  same 
inspections  are  addressed  in  another 
proposed  rule.  Docket  92-NM-89-AD 
(57  FR  22445.  May  28. 1992);  therefore, 
inclusion  of  these  inspections  in  this 
proposal  would  result  in  a  duplication 
of  rulemaking. 

The  FAA  ooes  not  concur.  Since 
receipt  of  the  commenter's  request,  the 
FAA  has  issued  a  final  rule,  AD  92-27- 
04,  Amendment  39-«437  (57  FR  59801, 
December  16. 1992).  |A  correction  of 
that  rule  was  published  in  the  Federal 
Register  on  February  17. 1993  (58  FR 
8693).)  Paragraph  (e)  of  AD  92-27-04 
specifies  that  the  inspections  described 
in  Boeing  Service  Bulletin  747-52-2186 
are  not  required  by  that  AD.  Therefore, 
there  is  no  duplication  of  rulemaking 
requirements. 

One  commenter  believes  that  the  level 
of  inspections  proposed  in  paragraphs 
(a),  (b).  (c).  and  (d)  of  the  notice  should 
be  "close  visual  inspections,"  rather 
than  the  proposed  "general  visual 
inspections."  The  commenter  states  that 
the  inspection  level  described  in  the 
referenced  Boeing  Service  Bulletin  747- 
52-2186  is  a  close  visual  inspection. 

The  FAA  concurs  partially  with  the 
commenter's  request.  It  was  the  FAA's 
intent  to  require  the  level  of  visual 
inspection  technically  known  as  a 
"detailed  visual  inspection."  The  FAA 
has  changed  paragraphs  (a),  (b).  (c).  and 
(d)  of  the  final  rule  to  clarify  that 
detailed  visual  inspections  are  required. 

Several  commenters  request  that  the 
proposed  rule  be  revised  to  allow 


operators  to  perform  indefinitely  the 
repetitive  inspections  proposed  in 
paragraphs  (a),  (b).  (c).  and  (d).  which 
do  not  require  disassembly  of  parts,  as 
an  alternative  to  accomplishing  the 
terminating  action  proposed  in 
paragraph  (e)  of  the  notice,  which  does 
require  the  disassembly  of  parts.  One 
commenter  implies  that  the  cost  of 
accomplishing  the  terminating  action 
would  not  justify  the  reliability  benefit. 
Another  commenter  states  that  the 
Structures  Working  Group  for  Model 
747  series  airplanes  (part  of  the 
Airworthiness  Assurance  Task  Force) 
previously  had  recommended  that 
repetitive  inspections  of  the  fittings, 
without  disassembly  of  parts,  be 
permitted,  since  such  inspections 
adequately  address  the  unsafe 
condition,  and  that  "replacement  of  the 
portal  latch  pin  support  fittings  was  not 
required." 

The  FAA  does  not  concur  with  the 
commenters'  requests.  The  inspections 
performed  without  disassembly  of  parts 
are  superficial  examinations  of  the 
external  surfaces  of  the  fitting  assembly 
to  detect  cracking.  However,  corrosion 
can  occur  within  the  fitting  assemblies 
and  installations,  and  may  not  be  visible 
externally.  Therefore,  it  is  necessary  to 
disassemble  the  parts  in  order  to  expose 
the  interior  nuts  and  bolts  for 
inspection,  and  ensure  that  they  are 
intact  and  free  of  corrosion. 
Additionally,  in  order  to  inhibit  the 
propagation  of  corrosion  within  the 
fitting  and  attaching  hardware,  sealant 
must  be  applied  to  these  components. 
(Service  history  has  indicated  that 
sealant  has  never  been  applied  to  the 
fitting  and  attaching  hardware  on  many 
affected  airplanes.)  Mandatory 
replacement  of  the  fitting  would  not  be 
required  unless  a  crack  is  detected  or 
corrosion  is  found  that  exceeds  the 
limits  specified  in  Boeing  Service 
Bulletin  747-52-2186;  therefore, 
replacement  costs  would  not  be 
incurred  unless  defective  parts  were 
found. 

Further,  the  one  commenter  correctly 
notes  that  the  Structures  Working  Group 
for  Model  747  series  airplanes  originally 
recommended  that  only  the  external 
inspections  be  mandated  to  address  the 
unsafe  condition.  However,  since  that 
time,  a  "Cargo  Door  Task  Force." 
comprised  of  representatives  from 
of>erators.  manufacturers,  and  the  FAA, 
was  formed  to  review  the  design, 
manufacture,  maintenance,  and 
operation  of  outward  opening  cargo 
doors  on  all  transport  category 
airplanes.  One  objective  of  the  Task 
Force  is  to  select  service  bulletins  to  be 
recommended  for  mandatory 
accomplishment  in  order  to  enhance 
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safety.  This  Task  Force  has 
recomnwnded  that  the  procedures 
described  in  Boeing  Service  Bulletin 
747-52-2186,  which  pertain  to  the  more 
comprehensive  "intemar  inspections 
of  the  fitting  (entailing  disassembly  of 
parts)  for  cracks  and  corrosion  and  the 
application  of  sealant,  should  be 
accomplished  in  order  to  provide  an 
adequate  level  of  safety.  The  FAA  has 
concurred  with  this  recommendation,  as 
indicated  in  the  relevant  requirement  of 
this  final  rule. 

The  manufacturer  requests  that 
proposed  paragraph  (e)(2)  be  revised  to 
delete  the  requirement  to  replace  H-11 
steel  bolts.  BACB30MT.  and 
corresponding  nuts,  BACNlOHR().  for 
the  portal  latch  pin  suppKJrt  fitting 
installations  with  superseding  Inconel 
bolts.  BACB30US.  and  corresponding 
nuts,  BACNlOHROCD.  The 
manufacturer  recommends,  instead,  that 
the  FAA  should  require  that  an 
inspection  be  conducted  to  verify  that 
H-11  steel  bolts.  BACB30MT.  and 
corresponding  nuts.  BACNlOHRO.  are 
intact  anjd  free  of  corrosion;  and,  if 
corrective  action  is  necessary,  that 
either  the  superseding  bohs, 
BACB30US,  and  corresponding  nuts. 
BACNlOHROCD,  be  installed,  or  new 
bolts,  BACB30MT.  and  corresponding 
nuts.  BACNlOHRO.  be  instaUed.  in 
accordance  with  Boeing  Service  Bulletin 
747-52-2186.  The  manufacturer  reasons 
that  rmilacement  of  the  bolts  ax>d  nuts 
should  not  be  required  because  the 
superseding  biconel  fasteners  are  not 
critical  to  the  structural  integrity  of  the 
fitting  installation.  The  manufacturer 
notes  that  Boeing  Service  Bulletins  747- 
51-2043  and  747-57-2235,  which  are 
addressed  in  AD  89-23-07  (54  FR 
43801.  October  27. 1989)  and  AD  86- 
23-01  (51  FR  37712.  October  24. 1986). 
respectively,  address  H-11  steel  bolts 
and  corresponding  nuts  that  are 
installed  in  critical  structural  locations. 
The  FAA  concurs  and  has  revised 
paragraph  (e)(2)  of  the  final  rule 
accordingly. 

One  commenter  requests  that  the 
phrase  "prior  to  the  accumulation  of' 
used  to  specify  compliance  limes  in  the 
proposal,  be  changed  to  read  "within 
the  next."  The  conKnentor  believes  that 
the  phrase  "prior  to  the  accumulation" 
should  be  used  only  when  describing  a 
threshold  period  that  is  measured  ftxim 
the  time  the  airplane  is  delivered. 

The  FAA  concurs  that  clarification  is 
warranted  to  avoid  confusion  between 
total  accumulation  of  flight  hours  (the 
commenfar's  interpretation  of  the 
compliance  time  measured  from  the 
time  of  airplane  delivery)  and 
accumulation  of  flight  hours  after  the 
effective  date  of  the  AD  (the  compliance 


time  as  stated  in  the  proposal  measured 
from  the  effective  date  of  the  AD).  In 
light  of  the  long  compliance  times 
specified  in  proposed  paragraphs  (e) 
and  (g).  the  p€»ssibility  exists  for  those 
compliance  times  to  be  interpreted  as 
total  accimiulation  of  flight  hours. 
despite  the  fact^at  the  proposal 
specified  accumulation  of  flight  hours 
after  the  effective  date  of  the  AD.  which 
would  be  measured  from  the  effective 
date  of  the  AD.  Therefore,  the 
compliance  times  in  paragraphs  (a),  (b). 
(e).  and  (g)  of  the  final  rule  have  been 
revised  to  read  "within  the  next"  to 
clarify  that  measurement  of  the 
compliance  times  are  to  start  from  the 
effective  date  of  the  AD. 

Several  commenters  request  that 
paragraph  (g)  of  the  notice  be  revised  to 
allow  operators  to  perform  indefinitely 
the  proposed  repetitive  inspections  of 
the  existing  cross-bolt  cam  latches  in 
lieu  of  mandatory  replacement  of  those 
cam  latches  with  improved  cam  latches. 
A  number  of  these  commenters  base 
their  request  on  the  high  cost  to  replace 
the  cam  latches.  Another  commenter. 
the  airplane  manufacturer,  bases  its 
request  on  the  results  of  an  analysis, 
which  inriicate  that  a  lower  lobe  or  main 
deck  cargo  door  can  support  fail-safe 
loads  even  with  a  ft-actured  cam  latch. 
The  manufacturer  also  states  that  there 
have  been  no  reports  of  multiple  cam 
latch  fractures  on  the  same  cargo  door, 
and  that  the  possibility  of  multiple 
fractures  remaining  undetected  is 
unlikely. 

Upon  review  of  the  data  submitted  by 
the  manufacturer  and  upon  further 
consideration  as  to  the  need  for 
mandatory  replacement  of  the  subject 
cam  latches,  the  FAA  concurs  with  the 
commenters'  request.  The  FAA 
considers  that  the  required  inspections 
of  the  cam  latches  are  comprehensive 
and,  therefore,  adequate  to  ensure  that 
any  fractures  and  corrosion  are  detected 
in  a  timely  manner.  The  FAA  has 
revised  the  final  rule  to  provide  affected 
operators  with  the  option  to  (1)  replace 
all  bellcranks  and  cam  latches;  or  (2) 
inspect  the  bellcranks  and  replace  the 
cam  latches;  or  (3)  inspect  the 
bellcranks  and  repetitively  inspect  the 
cam  latches.  The  FAA  has  also  revised 
the  economic  analysis  information, 
below,  to  exclude  the  number  of  work 
hours  and  parts  costs  related  to  the 
previously  proposed  replacement 
action. 

One  commenter.  a  non-U. S.  operator, 
requests  that  the  initial  inspection 
compliance  time  specified  in  paragraph 
(f)  of  the  proposed  rule  (designated  as 
paragraph  (g)  in  the  final  rule)  be 
extended  to  35,000  flight  hours  or  7 
years  efter  the  effective  date  of  the  AD, 


whichever  occurs  later.  The  commenter 
indicates  that  it  has  modified  all  of  its 
bellcrank  assemblies  from  the  cross-bolt 
version  to  the  axial-boh  version  and  has 
plugged  the  cross-bolt  holes  several 
years  ago. 

The  commenter  also  asks  that  the 
FAA  revise  paragraph  (f){2)()i)  of  the 
proposed  AD  [designated  as  paragraph 
(g)(2)(ii)  in  the  final  rule)  to  specify  that 
cam  latches  with  cross-bolt  boles  that 
have  been  inspecied  using  magnetic 
particle  techniques  within  the  last  7 
years  prior  to  the  effective  date  of  the 
AD  may  be  inspected  7  years  after  the 
immediately  preceding  inspection.  The 
commenter  has  not  discovered  any 
CTacked  cam  latches  in  the  last  20  years. 

The  FAA  does  not  concur  that  these 
compliance  times  should  be  extended. 
In  developing  appropriate  compliance 
times  for  this  action,  the  FAA 
considered  the  safety  implications,  parts 
availability,  and  normal  maintenance 
schedules  for  timely  accomphshment  of 
the  inspection.  In  consideration  of  these 
items,  as  well  as  the  numerous  reports 
of  corroded  cam  latch  bellcranks  and 
cam  latches,  the  FAA  has  determined 
that  the  proposed  compliance  times 
reoresent  the  maximum  interval  of  time 
allowable  wherein  these  inspections  can 
reasonably  be  accompli.<;hed  and  an 
acceptable  level  of  safety  can  be 
maintained. 

Further,  non-U.S.  operators  are  not 
bound  to  the  requirements  of  this  rule. 
Under  existing  bilateral  airworthiness 
agreements,  the  FAA  is  obligated. 
through  the  AD  process,  to  advise  non- 
U.S.  airworthiness  authorities  of  unsafe 
conditions  relating  to  products 
produced  in  the  United  States,  and  to 
provide  instructions  necessary  to  correct 
the  unsafe  conditions  addressed.  Since 
the  request  discussed  previously  is 
made  for  a  unique  circumstance,  the 
FAA  advises  that  this  non-U.S.  operator 
seek  approval  for  an  extension  of 
compliance  time  from  its  own 
airworthiness  authority. 

Another  non-U.S.  operator  responds 
to  the  proposal  by  requesting  that  an 
alternative  method  of  compliance  to 
Boeing  Alert  Service  Bulletin  747- 
52A2233  be  included  in  the  AD.  The 
commenter  suggests  that  this  alternative 
method  specify  the  process  for 
stripping,  inspecting,  and  refinishing 
the  cam  latches  in  order  to  expedite  the 
inspection. 

The  FAA  does  not  concur.  The  FAA 
recognizes  that  numerous  alternative 
methods  of  compliance  with  the  intent 
of  this  nJe  may  exist;  however,  it  would 
be  impossible  to  include  every 
conceivable  alternative  in  the  rule.  As 
discussed  in  the  preceding  paragraph, 
this  operator  should  also  seek  approval 
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of  an  alternative  method  of  compliance 
from  its  own  airworthiness  authority. 

The  FAA  has  been  advised  that 
Boeing  has  amended  Boeing  Alert 
Service  Bulletin  747-52A2233.  by 
issuing  Notice  of  Status  Change  (NSC) 
747-52A2233  NSC  1.  dated  November 
21, 1991.  This  NSC  lists  alternative  part 
numbers  to  those  specified  in  the 
original  issue  of  that  alert  service 
bulletin.  The  FAA  has  revised  the  final 
rule  to  include  this  NSC  as  an 
alternative  to  the  parts  listed  in  the 
service  bulletin. 

Paragraph  (e)  of  the  Bnal  rule  has 
been  reformatted  to  clarify  that  the 
specified  compliance  times  are 
apphcable  to  paragraphs  (e)(1),  (e)(2). 
and  (e)(3).  As  a  result  of  this 
reformatting,  proposed  paragraph  (f)  has 
been  designated  as  paragraph  (g)  in  the 
final  rule;  proposed  paragraph  (g)  has 
been  designated  as  paragraph  (h)  in  the 
final  rule;  proposed  paragraph  (h)  has 
been  designated  as  paragraph  (i)  in  the 
final  rule:  and  proposed  paragraph  (i) 
has  been  designated  as  paragraph  (j)  in 
the  final  rule.  The  requirements  of  these 
paragraphs  remain  unchanged. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  op>erator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  204  airplanes 
of  U.S.  registry  will  be  affected  by  the 
requirement  to  inspect  and  modify  the 
portal  latch  pin  support  fittings.  It  will 
take  approximately  59  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  the  average  labor  rate  is  S55 
I>er  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  these  actions  on 
U.S.  operators  is  estimated  to  be 
$661,980,  or  $3,245  per  airplane. 

The  FAA  estimates  that  134  airplanes 
of  U.S.  registry  will  be  affected  by  the 
requirement  to  inspect  the  cam  latch 
bellcranks  and  cam  latches.  It  will  take 
approximately  42  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  the  average  labor  rate  is  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  these  actions  on 
U.S.  operators  is  estimated  to  be 
$309,540,  or  $2,310  per  airplane. 

Based  on  these  figures,  the  total  cost 
impact  of  this  AO  on  U.S.  operators  is 
estimated  to  be  $971,520.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  vartous 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fede^lism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AiRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  13S4(a).  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-06-03  Boning:  Amendment  39-8528. 
Docket  92-NM-93-AD. 

Applicability:  Model  747  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  747-52- 
2186.  Revision  4,  dated  October  24. 1991, 
and  Boeing  Alert  Service  Bulletin  747- 
52A2233.  dated  August  29. 1991;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  in-flight  opening  of 
the  lower  lobe  forward  and  aft  cargo  doors 
and  the  main  deck  side  cargo  door,  if 
installed,  accomplish  the  following: 

(a]  Within  the  next  1,800  flight  hours  after 
the  effective  date  of  this  AD,  or  600  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  first:  With  no  disassembly 


required,  perform  a  detailed  visual 
inspection  to  detect  cracks  in  the  portal  latch 
pin  support  fittings  on  the  lower  lobe 
forward  and  aft  cargo  doors  and  on  the  main 
deck  side  cargo  door,  if  installed  and  in  the 
cargo  configuration,  in  accordance  with 
Boeing  Service  Bulletin  747-52-2186. 
Revision  4.  dated  October  24, 1991. 

(1)  Repeat  the  inspection  required  by  this 
paragraph  at  intervals  not  to  exceed  1,800 
flight  hours  or  600  flight  cycles,  whichever 
occurs  first. 

(2)  If  any  cracked  part  is  found  as  a  result 
of  the  inspections  required  by  this  paragraph, 
prior  to  further  flight,  replace  it  and  check 
the  door  rigging,  in  accordance  with  the 
service  bulletin. 

(b)  Within  the  next  12,500  flight  hours  after 
the  effective  date  of  this  AD,  or  2,500  flight 
cycles  after  the  effective  date  of  this  AD,  or 
within  30  months  after  the  effective  date  of 
this  AD.  whichever  occurs  first:  With  no 
disassembly  required,  perform  a  detailed 
visual  inspection  to  detect  cracks  in  the 
portal  latch  pin  support  fittings  on  the  main 
deck  side  cargo  door,  if  installed  and  in  the 
passenger  configuration,  in  accordance  with 
Boeing  Service  Bulletin  747-52-2186. 
Revision  4,  dated  October  24, 1991. 

(1)  Repeat  the  inspection  required  by  this 
paragraph  at  intervals  not  to  exceed  12,500 
flight  hours.  2.500  Hight  cycles,  or  30  months 
after  the  immediately  preceding  inspection, 
whichever  occurs  first. 

(2)  If  any  cracked  part  is  found  as  a  result 
of  the  inspections  required  by  this  paragraph, 
prior  to  further  flight,  replace  it  and  check 
the  door  rigging,  in  accordance  with  the 
service  bulletin. 

(c)  When  converting  from  the  passenger 
configuration  to  the  cargo  configuration, 
prior  to  further  flight:  and  thereafter  at 
intervals  not  to  exceed  1,800  flight  hours  or 
600  flight  cycles,  whichever  occurs  first: 
With  no  disassembly  required,  pmrform  a 
detailed  visual  inspection  to  detect  cracks  in 
the  portal  latch  pin  support  fitting  assemblies 
of  the  main  deck  side  cargo  door,  if  installed, 
in  accordance  with  Boeing  Service  Bulletin 
747-52-2186,  Revision  4.  dated  October  24. 
1991.  Prior  to  further  flight,  replace  any 
cracked  parts  found,  in  accordance  with  the 
service  bulletin. 

(d)  When  converting  from  the  cargo 
configuration  to  the  passenger  configuration, 
prior  to  further  flight:  and  thereafter  at 
intervals  not  to  exceed  12,500  flight  hours, 
2,500  flight  cycles,  or  30  months  after  the 
inunediately  preceding  insp)ection, 
whichever  occurs  first:  With  no  disassembly 
required,  perform  a  detailed  visual 
inspection  to  detect  cracks  in  the  portal  latch 
pin  support  fitting  assemblies  of  the  main 
deck  side  cargo  door,  if  installed,  in 
accordance  with  Boeing  Service  Bulletin 
747-52-2186,  Revision  4,  dated  October  24. 
1991.  Prior  to  further  flight,  replace  any 
cracked  parts  found,  in  accordance  with  the 
service  bulletin. 

(e)  Within  the  next  25,000  flight  hours  after 
the  effective  date  of  this  AD.  or  5.000  flight 
cycles  after  the  efiective  date  of  this  AD.  or 
within  5  years  after  the  effective  date  of  this 
AD.  whichever  occurs  first,  accomplish  the 
requirements  of  paragraphs  (e)(1),  (e)(2),  and 
(e)(3)  of  this  AD,  in  accordance  with  Boeing 
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Service  Bulletin  747-52-2186.  Revision  4. 
dated  October  24, 1991. 

(1)  Disassemble  parts  and  perform  a 
detailed  visual  inspection  to  detect  cracks 
and  corrosion  in  the  portal  latch  pin  support 
fitting  assemblies/installations  on  the  lower 
lobe  forward  and  aft  cargo  doors  and  on  the 
main  deck  side  cargo  door,  if  installed,  in 
accordance  wilh  the  service  bulletin.  If 
cracks  or  corrosion  are  found,  prior  to  further 
flight,  repair  or  replace  any  damaged  parts, 
and  check  the  door  rigging,  in  accordance 
with  the  service  bulletin. 

(2)  Inspect  to  verify  that  all  H-11  steel 
latch  fJtting-to-sill  bolts,  BACB30MT,  and 
corresponding  nuts.  BAC3silOHR(),  are  intact 
and  that  unsealed  bolts  are  free  of  corrosion, 
in  accordance  wilh  the  service  bulletin.  If 
not,  prior  to  further  flight,  install  new  bolts, 
BACB30MT,  and  corresponding  nuts, 
BACNIOHRO;  or  install  the  superseding 
BACB30US  bolts  and  BACNlOHR(XZ)  nuts, 
in  accordance  with  the  service  bulletin. 

(3)  Apply  sealant  to  the  portal  latch  pin 
support  fitting  and  attaching  hardware,  in 
accordance  with  the  service  bulletin. 
(Application  of  sealant  to  fittings  and 
attaching  hardware  that  previously  have  been 
sealed  is  not  required  by  this  paragraph.) 

(f)  Accomplishment  of  paragraphs  (e)(1) 
(e)(2),  and  (e)(3)  of  this  AD  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraphs  (a){]) 
(b)(1),  (c),  and  (d)  of  this  AD 

(g)  Within  the  next  6,000  flight  hours  after 
the  effective  date  of  this  AD,  or  within  18 
months  after  the  effective  date  of  this  AD, 
whichever  occurs  first:  Determine  the 
configuration  of  the  bellcrankycam  latch 
assembly  of  the  lower  lobe  forward  and  aft 
cargo  doors  and  of  the  main  deck  side  cargo 
door,  if  installed;  and  prior  to  hirther  flight, 
perform  the  procedures  specified  in  either 
paragraph  (g)(1)  or  (g)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-52A2233,  dated  August 
29, 1991.  * 

(1)  For  cargo  doors  with  cam  latches 
attached  to  the  bellcrank  by  cross-bolts, 
accomplish  one  of  the  procedures  specified 
m  either  paragraph  (g)(l)(i).  (g){l)(ii).  or 
(g)(l)(iii)ofthisAD: 

(i)  Replace  all  bellcranks  and  cam  latches 
with  bellcranks  and  cam  latches  of  the  new 
part  configuration  in  accordance  with 
Section  III.,  paragraph  F.,  of  the  service 
bulletin:  and  perform  an  operational  test  of 
the  door  latch  mechanism,  in  accordance 
with  Section  III.,  paragraph  Y.,  of  the  service 
bulletin.  Accomplishment  of  this  paragraph 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (g)  of  this  AD.  Or 

(ii)  Inspect  the  bellcranks  to  detect 
corrosion,  and  repair  or  replace  any  corroded 


parts;  and  replace  all  cam  latches  with  cam 
latches  of  the  new  part  configuration;  in 
accordance  with  Section  III.,  paragraph  G.,  of 
the  service  bulletin.  Perform  an  operational 
test  of  the  door  latch  mechanism  in 
accordance  with  Section  III.,  paragraph  Y.,  of 
the  service  bulletin.  Accomplishment  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  paragraph  (g)  of  this  AD. 
Or 

(iii)  Inspect  the  bellcranks  to  detect 
corrosion,  and  repair  or  replace  any  corroded 
parts;  and  inspect  the  cam  latches  to  detect 
cracks  and  corrosion  and,  prior  to  further 
flight,  repair  or  replace  any  cracked  or 
corroded  parts;  in  accordance  with  Section 
III.,  paragraph  H.,  of  the  service  bulletin. 
Perform  an  operational  test  of  the  door  latch 
mechanism  in  accordance  with  Section  III., 
paragraph  Y.,  of  the  service  bulletin.  If  one' 
or  more  of  the  cam  latches  are  repaired  and/ 
or  reinstalled  as  a  result  of  the  actions 
required  by  this  paragraph,  thereafter,  repeat 
the  inspections  of  the  cam  latches  required 
by  this  paragraph  at  intervals  not  to  exceed 
25,000  flight  hours  after  the  effective  date  of 
this  AD,  or  within  5  years  after  the  effective 
date  of  this  AD,  whichever  occurs  first. 

(2)  For  cargo  doors  with  cam  latches 
attached  to  the  bellcrank  by  axial-bolts, 
accomplish  one  of  the  procedures  specified 
in  either  paragraph  (g)(2)(i)  or  (g)(2)(ii)  of  this 
AD: 

(i)  Replace  all  cam  latches  that  have  cross- 
bolt  holes  with  cam  latches  of  the  new  part 
configuration,  in  accordance  with  Section 
III.,  paragraph  I.,  of  the  service  bulletin. 
Perform  an  operational  test  of  the  door  latch 
mechanism  in  accordance  with  Section  III., 
paragraph  Y.,  of  the  service  bulletin. 
Accomplishment  of  this  paragraph 
constitutes  terminating  action  for  the 
requirements  of  paragraphs  (g)(l)(iii)  and 
(g)(2)(ii)  of  this  AD.  Or 

(ii)  If  the  cam  latches  do  not  have  cross- 
bolt  holes,  they  may  be  reinstalled.  If  the  cam 
latches  have  cross-bolt  holes,  inspect  those 
latches  to  detect  cracks;  replace  any  cracked 
cam  latches;  and  reinstall  any  cam  latches 
that  are  not  cracked;  in  accordance  with 
Section  III.,  paragraph  J.,  of  the  service 
bulletin.  Perform  an  operational  test  of  the 
door  latch  mechanism  in  accordance  with 
Section  III.,  paragraph  Y.,  of  the  service 
bulletin.  If  one  or  more  of  the  cam  latches 
that  have  cross-bolt  holes  is  reinstalled  as  a 
result  of  the  actions  required  by  this 
paragraph,  thereafter,  repeat  the  inspections 
of  the  cam  latches  required  by  this  paragraph 
at  intervals  not  to  exceed  25,000  flight  hours 
after  the  effective  date  of  this  AD,  or  within 
5  years  after  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(h)  Accomplishment  of  the  procedures 
specified  in  either  paragraph  (h)(1)  or  (h)(2) 


of  this  AD,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-52A2233,  dated  August 
29, 1991,  constitutes  terminating  action  for 
the  requirements  of  paragraph  (g)  of  this  AD. 

(1)  If  one  or  more  of  the  cam  latches  on  the 
lower  lobe  forward  and  aft  cargo  doors  and 
main  deck  side  cargo  door  was  repaired  and/ 
or  reinstalled  in  accordance  with  paragraph 
(g)(l)(iii)  of  this  AD,  replace  those  cam 
latches  with  cam  latches  of  the  new  part 
configuration,  in  accordance  with  Section  III. 
of  the  service  bulletin.  Prior  to  further  flight, 
perform  an  operational  test  of  the  door  latch 
mechanism  in  accordance  with  Section  III., 
paragraph  Y.,  of  the  service  bulletin.  Or 

(2)  If  one  or  more  of  the  cam  latches  that 
have  cross-bolt  holes  on  the  lower  lobe 
for\%'ard  and  aft  cargo  doors  and  main  deck 
side  cargo  doors  was  reinstalled  in 
accordance  with  paragraph  (g)(2)(ii)  of  this 
AD,  replace  those  cam  latches  with  cam 
latches  of  the  new  part  configuration,  in 
accordance  with  Section  III.  of  the  service 
bulletin.  Prior  to  further  flight,  perform  an 
operational  test  of  the  door  latch  mechanism 
in  accordance  with  Section  111.,  paragraph  Y.. 
of  the  service  bulletin. 

Note:  Accomplishment  of  the  requirements 
of  paragraphs  (g)  and  (h)  of  this  AD  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-52A2233,  dated  August  29. 
1991,  as  amended  by  Notice  of  Status  Change 
747-52A2233  NSC  1,  dated  November  21. 
1991;  is  equivalent  to  accomplishment  of 
those  requirements  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-52A2233, 
dated  August  29, 1991. 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(k)  The  inspections,  replacements,  check, 
repairs,  installation,  operational  tests,  and 
sealant  application  shall  be  done  in 
accordance  with  the  following  Boeing  service 
bulletins,  as  applicable,  which  contain  the 
specified  effective  pages: 


Service  bulletin  referenced  and  date 


747-52-2186.  Revision  4  

Oct.  24, 1991  

747-52A2233.  Aug.  29.  1991  ..Z."' 
Notice  of  Statue  Change 
747-52A2233  NSC  1,  Nov.  21.  i'gjjl' 


Page  No. 


1-15.  19-50 

16-18 

1-76 

1 

2 


Revisionlevel 
shown  on  page 

4 

3 

Original  

Original  


Date  shown  on 
page 


Oct  24.  1991. 
Jan.  25,  1990. 
Aug.  29,  1991. 
Nov.  21.  1991. 
(This  page  is  not 
dated.) 
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Thu  iacorporation  by  reference  was 
approvvd  by  tbe  Diractnr  of  the  Foderai 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  SI.  Copies  may  be  obtained 
from  Boeing  Comfnercial  Airplane  Group, 
P.O.  Box  3707,  Senttle.  Washington  98124- 
2207.  Coptec  may  be  inspected  at  the  FAA, 
Traocport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Reaton.  Washington:  or  at  the 
OfTKB  of  the  Federal  Register,  800  North 
Capitol  Stnvt.  NW..  suite  700.  Washingtoa. 
DC. 

(1)  This  anteodment  becomes  effective  on 
May  14, 199X 

Issued  in  R«ntoa,  Washington,  on  March 
22. 1903. 

DarraU  M.  PmWtsoo. 
Acting  Manager,  Transport,  Airphne 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc  93-8674  Filed  4-13-93;  8;45  ami 

BtUJNO  COM  4010-ia-P 


14  CFR  Part  39 

(Doc«w«  No.  9I-MM-ie(MkD;  Amendment 
39-8522;  AD  9^-05-19] 

Airworthiness  Directives;  Foiiiter 
Modei  F26  Mark  0100  Series  Airplanes 

AGENCY:  Federal  Aviation 
Adniixustration.  DOT. 
ACnOM:  Final  nile. 

SUMMARY:  This  amandment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokkor  Model  F28 
Mark  0100  series  airplanes,  that  requires 
inspection  of  tbe  end-cap  of  the 
horizontal  stabilizer  dual  actuator  ser\'o 
valve  manifold  to  detect  moisture,  and 
removal  of  moisture,  if  necessary;  and 
modification  of  the  end-cap  of  the  servo 
valve  of  the  horizontal  .stabilizer 
hydraulic  actuator.  This  amendment  is 
prompted  by  reports  of  water  ingression 
in  the  end-cap  of  the  dual  actuator  servo 
valve  manifold.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
jamming  of  the  servo  and  to  ensure  that 
the  stabilizer  can  be  repositioned  after 
an  uncommanded  trim  movement. 
DATES:  Effective  May  14, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  14, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc..  1199 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Diocket, 
1601  Lind  Avenue.  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


TOR  FURTHER  INFORMATION  CONTACT: 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Rogulatious  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Register  on 
December  22, 1992  (57  FR  60747).  That 
action  proposed  to  require  inspection  of 
the  end-cap  of  the  horizontal  stabilizer 
dual  actuator  servo  valve  manifold  to 
detect  moisture,  and  removal  of 
moisture,  if  ttecessary;  and  modification 
of  the  end-cap  of  the  servo  valve  of  the 
horizontal  stabilizer  hydraulic  actuator. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Doth  commeiiters  support  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  will  bo  affected  by  this 
AD,  that  it  will  take  approximately  38 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  provided  to  the 
operators  at  no  cost.  Based  on  these 
figures,  the  total  cost  impad  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$85,690,  or  $2,090  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administradon  an^nds  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-05-18  Fokker  Amendment  39-8522. 
Docket  92-NM-180-AD. 

Applicability:  Model  F28  Mark  0100 
airplanes,  serial  numbers  11244  through 
11356,  inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  servo  and  to 
ensure  that  the  stabilizer  can  bo  repositioned 
af>er  an  uncommanded  trim  movempnt, 
accomplish  the  following: 

(a)  Within  400  hours  time-in-scrvice  after 
the  effective  date  of  this  AD.  unless 
accomplished  previously  within  the  last 

1 ,600  hours  time-in-service,  inspect  the  end- 
cap  of  the  horizontal  stabilizer  dual  actuator 
servo  valve  manifold  to  detect  moisture  in 
accordance  with  Fokker  Service  Bulletin 
SBFlOO-27-029.  dated  Januar>-  29,  1991. 
Prior  to  further  flight,  remove  any  moisture 
found  in  accordance  with  the  sea'ice 
bulletin. 

(b)  Within  2,000  hours  time-in-service  or 
one  year  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  modify  the  end-cap  of 
the  servo  valve  of  the  horizontal  stabilizer 
hydraulic  actuator  in  accordance  with  Fokker 
Service  Bulletin  SBF1OO-27-032,  dated 
September  20, 1991,  as  revised  by  Fokker 
Service  Bulletin  Change  Notification 

SBFl 00-27-03 2/01,  dated  October  19, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  l«vel  of  safety  may  be 
used  if  approved  t>y  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
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appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch 
ANM-113. 


(d)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection  shall  be  done  in 
accordance  with  Fokker  Service  Bulletin 
SBFloa-27-029,  dated  January  29, 1991.  The 
modification  shall  be  done  in  accordance 
with  Fokker  Service  Bulletin  SBFlOO-27- 
032,  dated  September  20, 1991;  and  Fokker 
Service  Bulletin  Change  Notification 
SBFlOO-27-032/01,  dated  October  19, 1991 
(for  Fokker  Service  Bulletin  SBFlOO-27-032, 
dated  September  20, 1991).  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Fokker 
Aircraft  USA,  Inc.,  1199  North  Fairfax  Street. 
Alexandria,  Vii^ginia  22314.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Und  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC 

(f)  This  amendment  becomes  effective  on 
May  14, 1993. 

Issued  in  Renton,  Washington,  on  March 
16. 1993. 

Darrell  M.  Pederson, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-8671  Filed  4-13-93;  8:45  am) 

WLUNQ  CODE  4»10-13-P 


14  CFR  Part  39 


[Docket  No.  93-NM-04-AO:  Amendmwt 
39-8529;  AD  93-06-04] 

Alrworthinesa  Directives;  McDonnell 
Douglas  Model  MD-11  and  M0-11F 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  MD-llF 
series  airplanes.  This  action  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  prohibit  use  of  autoland  in 
known  lightning  conditions.  This  action 
also  requires  modifying  the  wire 
assembly  breakouts  located  at  the  aft 
pressure  bulkhead  and  at  the  aft  spar  of 
the  horizontal  stabilizer  center  box.  This 
amendmeot  is  prompted  by  an  analysis 


conducted  by  the  manufacturer,  which 
revealed  that  certain  wire  assembly 
breakouts  have  not  been  properly 
bonded  to  the  couplers.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  electrical  arcing  in  the  fuel 
system  components  and/or  flight  control 
computers  in  the  event  of  a  lightning 
strike. 

DATES:  Effective  April  29. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  April  29. 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  14, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  93-NM- 
04-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771.  Long  Beach.  California 
90846-1771,  Attention:  Business  Unit 
Manager.  Technical  Publications — 
Technical  Administrative  Support.  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA. 
Transjjort  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office 
(ACO).  3229  East  Spring  Street.  Long 
Beach.  California;  or  at  the  Office  of  the 
Federal  Register.  BOO  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  Vakili,  Aerospace  Engineer. 
Los  Angeles  ACO.  Propulsion  Branch, 
ANM-140L.  FAA,  Transport  Airplane 
Directorate,  3229  East  Spring  Street, 
Long  Beach.  California  90806-2425; 
telephone  (310)  988-5262;  fax  (310) 
988-5210. 

SUPPLEMENTARY  INFORMATJON:  Analysis 
conducted  by  the  manufacturer  revealed 
that  all  seventeen  wire  assembly 
breakouts  located  on  the  aft  pressure 
bulkhead  and  the  aft  spar  of  the 
horizontal  stabilizer  center  box  of 
certain  McDonnell  Douglas  Model  MD- 
11  and  MD-1  IF  series  airplanes  have 
not  been  properly  bonded  during 
manufacture  of  the  couplers.  The 
overbraid  wires  must  be  bonded  at  the 
couplers  in  order  to  provide  proper 
protection  in  the  event  of  a  lightning 
strike.  The  overbraid  shields  the  wire 
assembly  breakouts,  thus  preventing 
electrical  arcing.  If  electrical  arcing 
occurs  in  the  flight  control  computers 


during  utilization  of  autoland,  a  dual 
autoland  disconnect  may  occur. 

Improperly  bonded  wire  assembly 
breakouts,  if^not  corrected,  could  result 
in  electrical  arcing  in  the  fuel  system 
components  and/or  flight  control 
computers  in  the  event  of  a  lightning 
strike. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A24-48.  dated  February  17. 
1993,  that  describes  procedures  for 
modifying  the  wire  assembly  breakouts 
at  station  Y=2007.000  on  the  aft 
pressure  bulkhead  and  at  station 
Y=21 22.881  on  the  aft  spar  of  the 
horizontal  stabilizer  center  box.  This 
modification  entails  bonding  the 
overbraid  wires  to  the  pressure 
feedthrough  and  coupler,  thus 
protecting  the  wire  assemblies  in  the 
event  of  a  lightning  strike. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely-Jo  exist  or 
develop  on  other  McDonnell  Douglas 
Model  MD-11  and  ME>-1  IF  series 
airplanes  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  electrical 
arcing  in  the  fuel  system  components 
and/or  flight  control  computers  in  the 
event  of  a  lightning  strike.  This  AD 
requires  revising  the  Limitations  Section 
of  the  FAA-approved  Airplane  Flight 
Manual  (AFM)  to  prohibit  use  of 
autoland  in  known  lightning  conditions. 
This  action  also  requires  m^ifying  the 
wire  assembly  breakouts  located  at  the 
aft  pressure  bulkhead  and  at  the  aft  spar 
of  the  horizontal  stabilizer  center  box. 
After  the  modification  is  accomplished, 
the  AFM  revision  may  be  removed.  The 
modification  is  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and-,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
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amended  in  h^U  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
riKxlify  the  rule.  AH  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  Bled  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  r^ponse  to  this  notice 
must  submit  a  s^lf-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-04-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
rwt  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  tie 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  AOOftESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  refiarence. 
Safety. 


Adoption  of  tiie  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows 

AHtborily:  49  U.S.C.  App.  1354(a],  1421 
and  1423:  49  U.S.C.  106{g):  and  14  CFR 
11.89. 

S  39.13    [AmandMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-06-04  McDonneD  Douglas:  Amendment 
39-8529.  Docket  93-NM-04-AD. 

Applicability:  Model  MD-11  and  MD-llF 
airplanes;  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  A24-48.  dated 
February  17, 1993;  certifiicated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
electrical  arcing  in  the  fuel  system 
components  and/ or  flight  control  computers 
in  the  event  of  a  lightning  strike,  accomplish 
the  following: 

(a)  Within  10  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement. 
This  may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  the  AFM. 
"Autoland 

Do  not  conduct  autoland  in  known 
lightning  conditions.  A  dual  autoland 
disconnect  may  occur." 

(b)  Within  60  days  af^er  the  effective  date 
of  this  AD,  modify  the  seventeen  wire 
assembly  breakouts  located  at  the  aft  pressure 
bulkhead  and  at  the  aft  &pai  of  the  horizontal 
stabilizer  center  box,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
A24-48,  dated  February  17, 1993. 
Accomplishment  of  this  modification 
constitutes  terminating  action  for  paragraph 
(a)  of  this  AD;  after  the  modification  is 
accomplished,  the  AFM  revision  may  be 
removed. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  apfiroved  ahemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 


requinHBMits  of  this  AD  can  be 
accomplished. 

(e)  11m  modification  shall  b«  done  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  A24-48,  dated  February  17, 
1993.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
firom  McDonnell  Douglas  Corporation.  P.O. 
Box  1771,  Long  Beach,  California  90846- 
1771,  Attention:  Business  Unit  Manager, 
Technical  Publications — ^Technical 
Administrative  Support,  C1-L5B.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office  (ACO).  3229  East  Spring 
Street,  Long  Beach,  California:  or  at  the 
Office  of  the  Federal  Register,  BOO  North 
Capitol  Street.  NW.,  suite  700.  Washington, 
DC. 

(f)  This  amendment  becomes  effective  on 
April  29, 1993. 

Issued  in  Renton.  Washington,  on  March 
26. 1993. 
David  G.  Haiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-8672  Filed  4-13-93;  8:45  ami 
BILLING  CODE  4S1IKIS-P 


14  CFR  Part  39 

[Docket  No.  92-NM-120-AD;  Amendn>ent 
3»^B538;  AD  93-07-06] 

Airworthiness  Directives;  de  Havilland, 
Inc.,  Model  DHC-«-100  and  DHC-S- 
300  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Havilland,  Inc., 
Model  DHC-6-100  and  -300  series 
airplanes,  that  requires  inspection  of  the 
inboard  flaps  for  free  play  and  roller 
rattle;  re-rigging  of  the  inboard  flap 
system;  and,  for  certain  airplanes, 
repetitive  inspections  of  significant 
structural  items  in  the  vicinity  of  the  re- 
rigged  inner  flap.  This  amendment  is 
prompted  by  results  of  tests  conducted 
by  the  manufacturer  which  revealed  that 
fiap  loads  may  not  be  evenly  distributed 
to  the  fiap  ballscrews.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  controllability  of  the 
airplane. 
DATES:  Effective  on  May  14,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  14 
1993. 


Federal  Register  /  Vol.  58.  No.  70  /  Wednesday.  April  14.  1993  /  Rules  and  RegulaUons 


19329 


ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland.  Inc..  Garratt 
Boulevard.  Downsview.  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  New  York 
Aircraft  Certification  Office,  181  South 
Franklin  Avenue.  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Danko  Kramar.  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANE- 
173.  FAA.  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Valley  Stream.  New  York; 
telephone  (516)  791-6427;  fax  (516) 
791-9024. 

SUPPLEMENTARY  INFORMATION:  A 
propose!  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  de  Havilland.  Inc.. 
Model  DHC-8-100  and  -300  series 
airplanes  was  published  in  the  Federal 
Register  on  August  27. 1992  (57  FR 
38793).  That  action  proposed  to  require 
inspection  of  the  inboard  flaps  for  free 
play  and  roller  rattle;  re-rigging  of  the 
inboard  flap  system;  and.  for  certain 
airplanes,  repetitive  inspections  of 
significant  structural  items  in  the 
vicinity  of  the  re-rigged  inner  flap. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that  the 
threshold  for  flap  re-rigging  required  by 
paragraph  (b)  of  the  notice  be  increased 
ft-om  the  proposed  1,000  hours  time-in- 
service  to  3,000  hours  time-in-service  or 
one  year  after  the  effective  date  of  the 
AD.  The  commenter  states  that,  at  the 
time  the  service  information  cited  in  the 
notice  was  released,  the  airplane 
maintenance  manual  was  also  revised  to 
ensure  equal  loading  of  both  inboard 
and  outboard  flap  actuators.  The 
commenter  indicates  that  its  entire  fleet 
was  inspected  for  roller  rattle  and  free 
play  on  the  inboard  flaps,  and  that  no 
discrepancies  were  found.  The 
commenter  notes  that  it  initiated  a 
campaign  to  re-rig  the  flaps,  but 
discontinued  its  campaign  after  re- 
rigging  eight  airplanes,  since  the  work 
being  performed  was  redundant  to  that 
being  accomplished  during  scheduled 
maintenance.  The  commenter  states  that 
the  inboard  flaps  are  removed  to  replace 
rollers  and  other  components  during  "C- 


check"  maintenance,  and  that  those 
actions  often  result  in  rigging  the  flap 
actuator.  The  commenter  asserts  that, 
given  the  high  likelihood  that  flap  re- 
rigging  has  already  been  accomplished 
during  regularly  scheduled 
maintenance,  a  relaxed  compliance 
interval  for  re-rigging  would  be  justified. 
The  commenter  adds  that  the  Canadian 
AD  relative  to  this  subject  provided  for 
a  compliance  interval  of  six  months  for 
re-rigging  non-discrepant  flap  systems. 
The  commenter  notes  that  the 
compliance  interval  proposed  in  the 
notice  is  consistent  with  a  four-month 
time  period.  The  commenter  does  not 
believe  that  an  increased  compliance 
interval  of  3,000  hours  time-in-service 
or  one  year  would  have  an  adverse 
impact  on  the  short-  or  long-term 
functioning  of  the  system. 

The  FAA  concurs  with  the 
commenter's  request  to  extend  the 
compliance  interval  for  flap  re-rigging  to 
3,000  hours  time-in-service  or  one  year 
after  the  effective  date  of  the  AD.  Based 
on  resuhs  of  a  safety  assessment,  the 
FAA  finds  that  the  compliance  time 
proposed  by  the  commenter  would 
adequately  ensure  safety,  provided  that 
the  inspection  for  free  play  and  roller 
rattle  required  by  paragraph  (a)  of  this 
AD  is  accomplished  and  that  no 
discrepancies  are  found.  The  FAA  has 
revised  paragraph  (b)  of  the  final  rule 
accordingly. 

One  commenter  implies  that  the  FAA 
should  delete  the  requirement  for 
repetitive  inspections  of  structurally 
significant  items  (SSI)  proposed  in 
paragraph  (c)(1)  of  the  notice.  The 
commenter  states  that,  although  the 
inspection  proposed  in  paragraph  (a)  of 
the  notice  would  disclose  evidence  of 
free  play  and  roller  rattle,  the  inspection 
would  not  provide  any  information  with 
regard  to  the  life  of  the  airplane.  The 
commenter  concludes  that  a 
requirement  to  inspect  SSI's  for  the  life 
of  the  airplane  based  upon  the  results  of 
the  inspection  proposed  in  paragraph  (a) 
is  unreasonable  and  may  not  be  realistic 
in  light  of  the  stress  the  structure  has 
experienced. 

The  FAA  does  not  concur.  Inspections 
of  SSI's  were  developed  during 
certification  of  the  type  design  of  these 
airplanes,  independent  of  any 
inspections  contained  in  this  AD  action. 
This  AD  requires  early  commencement 
of  inspections  of  SSI's  for  certain 
airplanes  if  the  results  of  the  inspection 
required  by  paragraph  (a)  of  this  AD 
disclose  discrepancies.  In  this  case,  the 
FAA  considers  a  reduced  compliance 
threshold  for  inspections  of  SSI's  to  be 
prudent  in  order  to  address  the 
possibility  that  cracks  or  other  damage 
may  begin  sooner  than  anticipated 


originally.  No  additional  inspections  of 
SSI's  have  been  imposed  by  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  80  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  10 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $44,000.  or  $550  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  ertities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AmwMiedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-07-06  De  HavUIand,  Inc.:  Amendment 
39-«538.  Docket  92-NM-120-AD. 

Applicability:  Model  DHG-8-100  and 
DHC-8-300  series  airplanes;  serial  numbers 
3  through  216,  inclusive;  certificated  in  any 
category. 

Con\pliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  controllability  of  the 
airplane,  accomplish  the  fullowing: 

(a)  Within  50  hours  time-in-service  after 
the  effective  date  of  this  AD,  inspect  the 
inboard  flaps  for  free  play  and  roller  rattle, 
in  accordance  with  the  Accomplishment 
Instructions,  Paragraph  A.,  of  de  Havilland 
Service  Bulletin  S.B.  8-27-53,  dated  May  11, 
1990. 

Note:  Evidence  of  free  play  and  roller 
rattle,  as  deflned  in  the  service  bulletin,  is  a 
desirable  condition. 

(b)  If  free  play  and  roller  rattle  are  found 
as  a  result  of  the  insftection  required  by 
paragraph  (a)  of  this  AD:  Within  3,000  hours 
time-in-service  or  one  year  after  the  effective 
date  of  this  AD,  whichever  occurs  first,  re-rig 
the  flap  system,  in  accordance  with  the 
Accomplishment  Instructions,  Paragraph  B., 
of  de  Havilland  Service  Bulletin  S.B.  8-27- 
53,  dated  May  11, 1990.  After 
accomplishment  of  this  procedure,  no  further 
action  is  required  by  this  AD. 

(c)  If  bee  play  and  roller  rattle  are  not 
found  as  a  result  of  the  inspection  required 
by  paragraph  (a)  of  this  AD:  Within  250  hours 
time-in-service  after  the  effective  date  of  this 
AD,  re-rig  the  flap  system,  in  accordance 
with  the  Accomplishment  Instructions. 
Paragraph  B.,  of  de  Havilland  Service 
Bulletin  S.B.  8-27-53,  dated  May  11, 1990. 

(1)  If  the  airplane  has  accumulated  more 
than  5,000  landings  when  the  flap  system  is 
re-rigged  in  accordance  with  this  paragraph: 
Within  250  hours  time-in-service  after  the 
effective  date  of  this  AD,  begin  repetitive 
inspections  of  the  structurally  significant 
items  (SSI)  in  the  vicinity  of  the  re-rigged 
inner  flap  (identified  In  the  following  table) 
and  repeat  at  the  intervals  specified  in  the 
applicable  FAA-approved  maintenance 
program. 


Airplane 

MaintenarKe 
program 

DHC  SSI  task 

Identificaton 

Ho. 

DHC-8 

DHO-«  Series 

WF01,WF02, 

Series 

lOOK^ainte- 

WF03, 

100,  All 

nance  Pro- 

WF05. 

Models. 

gram  PSM 

WF06, 

1-8-7.  Part 

WF07, 

2.  Airworthi- 

WF08, 

ness  Limita- 

WF09, 

tions  Listings. 

WF10, 
WF28, 
WF29. 
WF30,  and 
WF31. 

DHC-« 

DHC-8  Series 

WF01.  WF02, 

Series 

300  Mainte- 

WF03. 

300. 

nance  Pro- 

WF05, 

Model 

gram  PSM 

WF06. 

301. 

1-8^-27. 

WF07. 

Part  2,  Aif- 

WF08, 

vwMlhiness 

WF09, 

Umitations 

WF10, 

Listings. 

WF28. 
WF29. 
WF30,and 
WF31. 

(2)  If  the  airplane  has  accumulated  5,000 
or  fewer  landings  when  the  flap  system  is  re- 
rigged  in  accordance  with  this  paragraph,  no 
further  action  is  required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AC»),  ANE-170, 
FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(e)  S(>ecial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspection  and  re-rig  shall  be  done 
in  accordance  with  de  Havilland  Service 
Bulletin  S.B.  8-27-53,  dated  May  11, 1990. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  de  Havilland.  Inc..  Garratt  Boulevard. 
Downsview.  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA.  New  York  Aircraft  Certification  Office. 
181  South  Franklin  Avenue.  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC 

(g)  This  amendment  becomes  effective  on 
May  14, 1993. 


Issued  in  Renton.  Washington,  on  April  7, 
1993. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-8673  Filed  4-13-93;  8:45  amj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239.  240. 270,  and  274 

[Release  No«.  33-6990, 34-32116,  IC-19399. 
Fil«  No.  S7-27-92] 

RIN  3235-AF50 

Repurchase  Offers  by  Closed-End 
Management  Investment  Companies 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules  and  amendments  to 

rules. 

SUMMARY:  The  Commission  is  adopting 
a  new  rule  under  the  Investment 
Company  Act  of  1940  (the  "Act"),  a  new 
form  under  the  Act,  and  a  new  rule  and 
related  amendments  to  certain  rules 
under  the  Securities  Exchange  Act  of 
1934.  The  Commission  also  is 
publishing  a  new  staff  guideline  and 
amendments  to  an  existing  staff 
guideline  for  the  preparation  of  Form 
N-2,  the  registration  form  used  by 
closed-end  management  investment 
companies.  Under  the  new  rule,  closed- 
end  management  investment  companies 
may  repurchase  their  common  stock  at 
periodic  intervals  at  net  asset  value;  and 
closed-end  management  investment 
companies,  whether  or  not  making 
periodic  repurchase  offers,  may  make 
discretionary  repurchase  offers  at  net 
asset  value  not  more  frequently  than 
once  every  two  years.  The  new  staff 
guideline  and  guideline  changes  would 
provide  speciHc  guidance  for 
investment  companies  making 
repurchase  offers  under  the  rule.  The 
provisions  for  periodic  repurchase  offers 
are  intended  to  allow  certain  closed-end 
companies  to  offer  investors  a  limited 
ability  to  resell  their  shares  in  a  manner 
that  traditionally  has  been  available 
only  to  open-end  company 
shareholders.  The  provisions  for 
discretionary  repurchase  offers  are 
intended  to  permit  closed-end  funds  to 
make  repurchase  offers  for  their  shares 
with  an  exemption  from  some  of  the 
requirements  of  the  rules  under  the 
Exchange  Act. 

EFFECTIVE  DATE:  May  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Bagnall,  Special  Counsel, 
(202)  272-3042.  or  Diane  C  Blizzard, 
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Assistant  Director.  (202)  272-2048, 
Office  of  Regulatory  Policy,  Division  of 
Investment  Management,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

SUPPt^MEffTARY  (NFORMATJON;  The 
Commission  today  is  adopting  rule  23c- 
3  under  the  Investment  Company  Act  of 
1940  (IS  U.S.C  80al  (the  "Act").  The 
adoption  of  rule  23c-3  implements  part 
of  the  recommendations  made  in 
Chapter  11  of  the  report  published  last 
year  by  the  Division  of  Investment 
Management  ("Division"),  Protecting 
Investors:  A  Half  Century  of  Investment 
Company  Regulation.*  The  Commission 
also  is  adopting  Form  N-23c-3  under 
the  Act  to  serve  as  a  cover  sheet  for 
certain  filings  required  by  rule  23c-3.  In 
addition,  the  Commission  is  adopting 
amendments  to  rules  10b-€  (17  CFR 
240.10l>-6l  and  13&-4  (17  CFR  240.13e- 
4)  under  the  Securities  Exchange  Act  of 
1934  [15  U.S.Q  78a-78;/]  (the 
"Exchange  Act")  to  provide  exemptions 
from  those  rules  for  repurchase  offers 
pursuant  to  rule  23c-3.  and  new  rule 
14e-6  thereunder,  which  would  exempt 
repurchase  offers  pursuant  to  rule  23c- 
3  from  rules  14e-l  and  14e-2  [17  CFR 
240.14e-l  and  .14e-2].  The  Commission 
also  is  publishing  a  new  staff  guideline, 
and  amendments  to  an  existing  staff 
guideline,  for  the  preparation  of  Form 
N-2  (17  CFR  239.14  and  274.11a-l). 

In  a  companion  release,  the 
Commission  today  is  proposing  a  rule 
amendment  and  a  new  rule  under  the 
Securities  Act  of  1933  (the  "Securities 
Act")  to  permit  funds  that  make 
periodic  repurchase  offers  under  rule 
23c-3  to  offer  their  common  stock  on  a 
continuous  or  delayed  basis,  and  to 
obtain  automatic  effectiveness  for  post  • 
effective  amendments  to  their 
registration  statements  and  for  new 
registration  statements  filed  to  register 
additional  securities.* 
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EXECUTIVE  SUMMARY 

The  Commission  today  is  adopting 
rule  23c-3  with  certain  modifications 
from  the  rule  as  proposed  in  July  1992 
and  published  in  the  Federal  Register 
August  6. 1992  (57  FR  34701).  Rule  23c- 
3  allows  closed-end  management 
investment  companies  (including 
business  development  companies)  to 
make  repurchase  offers  to  shareholders 
at  net  asset  value,  either  at  periodic 
intervals  pursuant  to  a  fundamental 
policy,  or  on  a  discretionary  basis  not 
more  frequently  than  once  every  two 
years.  Funds  could  make  periodic 
repurchase  offers  every  three,  six,  or 
twelve  months.  Funds  making  such 
offers  must  send  shareholders  a 
notiBcation  containing  specified 
information  at  least  twenty-one,  and  no 
more  than  forty-two  days  before  each 
p>eriodic  deadline  for  submitting 


repurchase  requests.  That  deadline 
would  occur  up  to  fourteen  days  in 
advance  of  the  date  on  which  a  fund 
would  determine  the  applicable  net 
asset  value  and  repurchase  the  shares; 
payment  of  repurchase  proceeds  must 
occur  within  seven  days  after 
repurchase.  The  dates  of  the  repurchase 
request  deadlines  and  latest  possible 
date  for  computing  net  asset  value  must 
be  matters  of  fundamental  policy, 
changeable  only  by  shareholder  vote. 

Rule  14e-6  and  new  jwragraph  (h)(7) 
of  rule  13e-4  exempt  repurchase  offers 
pursuant  to  rule  23c-3  from  certain 
tender  offer  regulations,  including  the 
filing  requirements  of  rule  13e-4.  New 
paragraph  (h)  of  rule  lOb-6  exempts 
repurchases  pursuant  to  rule  23c-3  from 
rule  lOb-6. 

L  Background 

Traditionally,  shareholders  of  closed- 
end  management  investment  companies 
have  resold  their  common  stock  in 
different  ways  than  shareholders  of 
open-end  companies.  Unlike  open-end 
shares,  shares  of  closed-end  funds  are 
not  redeemable  by  the  issuer  at  net  asset 
value  and  usually  are  traded  in 
secondary  markets,  either  on  exchanges 
or  over  the  counter.  The  market  price  of 
closed-end  shares  often  can  be  at  a 
signiHcant  discount  from  the  net  asset 
value  of  the  shares. 

While  most  resales  of  clo.sod-end 
shares  have  been  conducted  through 
secondary  market  trades,  some  closed- 
end  funds  have  made  repurchase  offers 
directly  to  shareholders  pursuant  to 
section  23(c)(2).'  These  repurchase 
offers  are  issuer  tender  offers  and 
currently  must  comply  with  the 
requirements  of  the  tender  offer  rules 
under  the  Securities  Exchange  Act, 
including  rules  13e-4  and  14e-l.  To  the 
extent  that  a  closed-end  company 
making  a  repurchase  offer  is  engaged  in 
an  offering  of  its  shares,  it  also  must 
obtain  relief  from  rule  lOb-6  under  the 
Exchange  Act,  which  generally  prohibits 
persons  involved  in  a  securities 
distribution  from  bidding  for  or 
purchasing  those  shares  and  certain 
related  securities  until  after  their 
participation  in  the  distribution  is 
complete. 

Redemptions  of  open-end  shares  are 
subject  to  section  22(e)  of  the  Act  which 
provides,  subject  to  certain  exceptions, 
that  registered  open-end  companies  may 
not  suspend  the  right  of  redemption, 
and  must  pay  redemption  proceeds 


>  15  U.S.C  BOa-23(cX2).  Section  23  imposes 
certain  requirements  on  the  pricing,  sale,  and 
repurchase  of  shares  of  closed-end  investment 
companies. 
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within  seven  days.*  Rule  22c-l  requires 
open-end  companies  to  compute  net 
asset  value  daily  and  requires  shares  to 
be  redeemed  at  the  net  asset  value 
computed  after  receipt  of  a  redemption 
request  or  of  an  order  to  purchase  or  sell 
the  shares.* 

Because  open-end  securities  are 
redeemable,  and  closed-end  are  not, 
section  18  of  the  Act  limits  the  use  of 
leverage  by  closed-end  and  open-end 
investment  companies  in  different 
ways."  Because  of  the  difference  in 
redeemability,  there  also  are  different 
requirements  for  the  liquidity  of  open- 
end  and  closed-end  company  assets. 
The  Commission  has  stated  that,  to  raise 
sufRcient  cash  to  meet  r^emptions  in 
a  timely  manner,  open-end  companies 
should  maintain  a  high  degree  of 
liquidity  by  holding  no  more  than 
fifteen  percent  of  their  assets  in  assets 
that  cannot  be  sold  in  seven  days  at 
approximately  the  price  used  in 
determining  net  asset  value  (the  "seven 
day  standard").'  This  requirement 
ensures  that  portfolio  securities  can  be 
sold  and  the  proceeds  used  to  meet 
redemptions  in  a  timely  manner. 
Closed-end  companies  are  not  subject  to 
a  liquidity  standard. 

Some  recent  developments  have 
indicated  that  investors  may  not  be  able 
to  satisfy  their  investment  objectives 
with  funds  employing  the  traditional 
procedures  for  redeeming  open-end 
shares  and  reselling  closed-end  shares. 
The  liquidity  standards  for  open-end 
companies  have  the  effect  of  requiring 
funds  that  invest  substantially  in  less 
liquid  assets  to  register  as  closed-end 
funds.  Closed-end  companies,  however, 
attract  much  less  investment  than  open- 
end  companies,  and  their  shares  often 
trade  at  a  discount  to  net  asset  value. 
Sponsors  have  considered  and  tried 
various  techniques  for  responding  to,  or 
attempting  to  forestall,  those  discounts. 
Those  techniques  have  included 
conversion  to  open-end  status,  and 
periodic  tender  offers  at  net  asset  value. 
Both  techniques  have  had  certain 
disadvantages. 

On  July  28. 1992,  the  Commission 
propc^ed  rule  23c-3."  Proposed  rule 


M5U.S.Ca(te-22(e). 

*  17  CFR  270.220-1. 

*  In  particular,  open-end  companies  are  subject  to 
the  requirements  of  Investment  Company  Act 

S  18(0(1)  115  use  80^18(0(1)). 

'See  Guide  4  to  Form  M-1  A.  Revision  of 
Guidelines  to  Form  N-IA.  Investment  Company 
Act  Release  No.  18612  (March  12.  1992),  57  FR 
982a. 

*  Periodic  Repurchases  by  Closed-End 
Management  Investment  Companies;  Redemptions 
by  Open-End  Management  Investment  Companies 
•<  Periodic  Intervals  or  with  Extended  Payment. 
Securities  Act  Release  No.  6948  (July  28, 1992),  57 
FR  34701. 


23c-3  would  have  permitted  closed-end 
management  investment  companies  to 
make  periodic  repurchase  offers  to 
shareholders  at  net  asset  value.  Funds 
could  have  made  such  offers  every 
three,  six,  twelve,  twenty-four,  or  thirty- 
six  months.  The  proposed  rule  generally 
would  have  reauired  funds  making  such 
offers  to  send  shareholders  a 
notification  containing  specified 
information  at  least  twenty  business 
days  in  advance  of  each  periodic 
deadline  for  submitting  repurchase 
requests.  Funds  would  have  paid 
repurchase  proceeds  using  the  net  asset 
value  computed  on  the  next  business 
day  after  a  repurchase  deadline  and 
would  have  been  required  to  make 
payment  within  seven  days  after  the 
deadline.  The  dates  of  those  deadlines 
and  the  frequency  of  such  offers  would 
have  been  matters  of  fundamental 
policy,  changeable  only  by  shareholder 
vote. 

Proposed  rule  14e-6  and  the  proposed 
amendment  to  Exchange  Act  rule  13e- 
4*  would  have  exempted  repurchase 
offers  under  rule  23c-3  from  certain 
tender  offer  provisions,  including  the 
filing  requirements  of  rule  13e-4. 
Another  proposed  amendment  would 
have  exempted  such  repurchase  offers 
from  rule  10b-6.»° 

At  the  same  time,  the  Commission 
proposed  rule  22e-3.  Rule  22e-3  would 
provide  an  exemption  from  the 
prohibition  in  section  22(e)  of  the  Act 
on  suspending  the  right  of  redemption 
of  redeemable  securities  or  postponing 
the  payment  of  redemption  proceeds  for 
more  than  seven  days  after  the  tender  of 
securities  for  redemption.  Under  the 
proposed  rule,  open-end  management 
investment  companies  and  certain 
insurance  company  separate  accounts 
would  be  able  to  take  up  to  thirty-one 
days  to  pay  redemption  proceeds;  the 
thirty-one  day  redemption  period  would 
begin  with  the  date  of  tender  for  open- 
end  funds  making  rolling  redemptions 
("extended  payment  funds"),  and  with 
specified  redemption  deadlines  for 
open-end  funds  redeeming  at  periodic 
intervals  ("interval  funds").  Certain 
corresponding  changes  to  the  rules 
governing  registered  separate  accounts 
would  permit  the  use  of  rule  22e-3  by 
registered  separate  accounts,  whether 
organized  as  open-end  management 
companies  or  as  unit  investment 
trusts." 

In  the  proposing  release,  the 
Commission  also  published  for 
comment  new  Guidelines  to  Forms  N- 


lA,  N-2,  N-3,  and  N-4.  These  guides 
would  indicate  to  registrants  where 
specific  disclosure  may  be  needed 
concerning  the  proposed  repurchase 
and  redemption  procedures. 

II.  Discussion 

The  Commission  received  nineteen 
comment  letters  addressing.proposed 
rule  23c-3."  All  but  three  supported 
the  general  goal  of  providing  procedures 
for  periodic  repurchase  offers.  Most, 
however,  suggested  changes  to  specific 
aspects  of  the  proposal.  The 
Commission  is  adopting  rule  23c-3  with 
the  same  general  structure  and 
requirements  as  proposed,  but  also  with 
modifications  to  several  specific 
provisions  to  reflect  many  of  the 
comments  received. 

A.  Terms  of  Repurchase  Offers 

Rule  23c-3  permits  a  closed-end  fund 
to  repurchase  its  common  stock  directly 
through  repurchase  offers  to  all  security 
holders."  A  fund  making  periodic 
repurchase  offers  pursuant  to  paragraph 
(b)  (a  "closed-end  interval  fund")  would 
be  required  to  make  such  offers 
pursuant  to  a  fundamental  policy 
specifying  key  terms  of  the  fund's 
repurchase  offers.  Those  terms  include 
the  intervals  between  repurchase 
request  deadlines  (which  could  be  three, 
six,  or  twelve  months);  the  scheduled 
repurchase  request  deadline  dates;  and 
the  maximum  lengths  of  time  between 
a  repurchase  request  deadline  and  the 
date  on  which  the  fund  computes  the 
net  asset  value  applicable  to  the 
repurchase  (repurchase  pricing  date). 
The  repurchase  pricing  date  could  occur 
no  more  than  fourteen  days  after  the 
repurchase  request  deadline;  the  fund 
must  make  payment  by  seven  days 
thereafter  (the  repurchase  payment 
deadline).  In  effect,  a  fund  would  have 
up  to  fourteen  days'  advance  notice  of 


•l7CFR240.13»-«. 
">17CFR240.10b-6. 

*  *  The  Commission  is  neither  adopting  nor 
withdrawing  proposed  rule  22e-3  al  this  lime. 


*'The  commenters  were  Alliance  Capita] 
Management  Corporalion;  the  Subcommittee  on 
Investment  Companies  and  Investment  Advisers  of 
American  Bar  Association's  Section  of  Business 
Law  ("ABA  Subcommittee");  Brown  k  Wood;  Davis 
Polk  It  Wardwell;  Eaton  Vance  Management; 
Fidelity  Investments;  Hale  and  Dorr;  the  Investment 
Company  Institute  ("IQ");  Madeleine  Johnson: 
Merril  Lynch  Asset  Management,  North  American 
Securities  Administrators  Association,  Inc. 
("NASAA");  the  Committee  on  Securities 
Regulation  of  the  Association  of  the  Bar  of  (he  City 
of  New  York  ("New  York  Bar  Committee "); 
Newgate  Management  Associates;  Prudential 
Mutual  Fund  Management,  Inc.;  Quest  Advisory 
CoTp.;  Ropes  A  Gray;  Prof.  William  Ruckstuhl: 
David  Schacher  and  Phillip  Smith. 

"  Paragraphs  (b)(1)  and  (c)  refer  to  repurchase 
offers  for  common  stock.  Imposed  paragraph  (b)(1) 
used  the  term  "securities"  but  implicitly  limited 
repurchase  offers  to  common  slock,  as  the 
limitations  on  senior  securities  in  proposed 
paragraph  (bM9)  made  clear.  The  wording  of 
paragraph*  (bKl)  and  (c)  as  adopted  clarifies  this 
limitation. 
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the  amount  shareholders  wish 
repurchased;  the  fund  would  have  up  to 
seven  days  after  that  in  which  to  pay 
repurchase  proceeds— just  as  open-end 
companies  or  closed-end  companies 
making  issuer  tender  offers  now  have 
seven  days  in  which  to  make  payment. 
A  repurchase  offer  could  be  made  for 
any  amount  of  shares  that  is  at  least  five 
percent,  but  no  more  than  twenty-five 
percent,  of  the  amount  outstanding  on 
the  repurchase  request  deadline.  If  an 
offer  is  oversubscribed,  the  fund  must 
prorate  the  repurchase,  subject  to 
limited  exceptions. 

1.  Fundamental  Policy  Regarding 
Repurchase  Offers 

Paragraph  (b)(2)(i)  requires  a  closed- 
end  interval  fund  to  make  repurchases 
pursuant  to  a  fundamental  policy, 
changeable  only  by  vote  of  a  majority  of 
the  outstanding  voting  securities,'* 
specifying  that  the  fund  will  make 
repurchase  offers,  and  certain  terms  of 
those  offers.  Those  terms  include  the 
intervals  between  repurchase  request 
deadlines,  the  schedule  of  the 
repurchase  request  deadline  dates,  and 
the  timing  of  repurchase  pricing  dates. 

Paragraph  (b)(2)(i)(B)  retains  fi-om  the 
proposal  the  requirement  that  the 
frequency  of  periodic  intervals  be  a 
matter  of  fundamental  policy."  Many 
commenters  suggested  that  hinds 
should  be  free  to  make  offers  more 
ftwiuently  than  at  the  intervals  selected 
in  their  fundamental  policies,  if  the 
funds  disclose  these  policies  and  notify 
shareholders  in  advance  of  any  changes. 
Permitting  funds  to  adjust  their  request 
deadlines,  however,  would  in  effect 
allow  funds  to  shorten  or  lengthen  their 
interval  without  consulting 
shareholders.  Moreover,  since  paragraph 
(c)  of  the  rule  permits  closed-end 
interval  funds  to  make  limited 
discretionary  repurchase  offers  in 
addition  to  periodic  repurchase  offers 
pursuant  to  paragraph  (b),  there  does 
not  appear  to  be  a  need  for  such 
flexibility.'*  Accordingly,  this 
requirement  is  unchanged. 

The  requirement  that  the  policy 
specify  the  dates  of  repurchase  request 
deadlines  also  is  unchanged  from  the 


'«  See  lection  2(aK42)  of  the  Act  15  U.S.C  80»- 
2(aK42)  (deflaition  of  the  term  "voting  security"!. 

'"Paragraph  (bM2HiKB)  requires  that  the  policy 
specify  the  periodic  Inlervals  between  repurchase 
request  deadlines,  while  the  proposal  required  that 
il  specify  the  intervals  between  repurchase  offers. 
This  change  recogniies  that  rule  23c-3  allows  funds 
some  leeway  in  the  timing  of  sending  out 
notifications  of  repurchase  offers,  while  requiring 
predictability  in  the  timing  of  the  repurchase 
request  deadlines. 

"  See  in/ra  section  n.!. 


proposed  rule."  In  the  proposing 
release  the  Commission  requested 
comment  on  whether  the  dates  of 
repurchase  request  deadlines  should  be 
non-fundamental,  thus  allowing  the 
board  of  directors  to  adjust  the  dates 
without  obtaining  a  shareholder  vote. 
Some  commenters  argued  that  matters 
such  as  repurchase  request  deadlines 
should  be  non-fundamental  and  that  it 
would  be  sufficient  to  notify 
shareholders  of  changes  by  mail  or 
newspaper  publication;  they  argued  that 
because  these  procedures  are  new.  it  can 
be  expected  that  adjustments  will  be 
necessary,  and  it  would  be  expensive  to 
have  shareholders  meetings  for  each 
adjustment.  The  Commission  has 
concluded,  however,  that  the 
repurchase  request  deadline  should 
remain  a  matter  of  fundamental  policy 
in  order  to  provide  investors  with 
predictability. 

The  final  rule  adds  the  requirement  in 
suboaragraph  (D)  that  the  policy  specify 
the  latest  possible  day  on  which  it  will 
determine  the  pric»  for  repurchases; 
because  paragraph  (a)(4)  specifies  that 
the  repurchase  payment  deadline  is 
seven  days  after  the  repurchase  pricing 
date,  this  fundamental  policy  in  effect 
sets  the  latest  possible  deadline  for 
paying  repurchase  proceeds.  These 
steps  of  the  repurchase  procedures  are 
new  with  the  modification  of  the  rule  to 
j)ermit  funds  to  take  up  to  twenty-one 
days  to  pay  repurchase  proceeds.'" 

As  proposed,  rule  23c-3  would  have 
required  all  funds  relying  on  the  rule  to 
specify,  as  a  matter  of  fundamental 
policy,  their  minimum  and  maximum 
repurchase  amounts — the  minimum  and 
maximum  amounts  that  they  could  offer 
to  repurchase.  These  amounts  could  not 
be  less  than  five  or  more  than  twenty- 
five  percent  of  the  outstanding 
securities.  In  light  of  the  maximum  and 
minimum  limits  on  the  size  of 
repurchase  offers,  it  does  not  appear 
necessary  to  require  that  a  fund  also 
specify  such  limits  in  its  repurchase 
policy;  and  this  requirement  has  been 
deleted.  Accordingly,  the  minimum  and 
maximiun  limits  have  been  moved  to 
paragraph  (a)(3),  the  definition  of 
"repurchase  offer  amount." 

a.  Suspending  or  postponing  offers. 
Paragraph  (b)(3)(i)  provides  that  a  fund 
may  suspend  or  postpone  a  scheduled 
repurchase  offer  in  certain  limited 
circumstances  when  repurchases  would 
have  severe  consequences  for 


"The  term  "repurchase  deadline"  in  the 
proposed  rule  has  been  changed  to  "repurchase 
request  deadline"  in  order  to  distinguish  it  from  the 
"repurchase  payment  deadline."  now  defined  in 
paragraph  (aK4). 

^*Seeinfm  section  n.A.5.a  for  further  dUcussion 
of  these  modifications. 


shareholders  or  the  fund.  A  fund  may 
rely  upon  these  exceptions  with  a  vote 
of  a  majority  of  directors,  including  a 
majority  of  the  independent  directors. 
Subparagraph  (A)  provides  an  exception 
if  a  repurchase  could  affect  a  fund's  tax 
status  as  a  regulated  investment 
company  under  Subchapter  M  of  the 
Internal  Revenue  Code;  and 
subparagraph  (B)  provides  an  exception 
if  a  repurchase  would  cause  the  fund's 
shares  to  be  delisted  ftx)m  a  national 
securities  exchange.  Subparagraphs  (C) 
through  (E)  are  based  upon  the  clauses 
in  section  22(e)  of  the  Act  providing 
when  issuers  of  redeemable  securities 
may  suspend  redemptions  or  postpone 
payment  upon  redemption;  accordingly, 
these  provisions  are  to  be  construed  in 
conformity  with  interpretations  of 
section  22(e). 

This  provision  includes  only  one 
additional  exception  to  those  provided 
in  the  proposal:  the  exception  in 
subparagraph  (B)  for  circumstances  that 
otherwise  would  cause  the  delisting  of 
a  fund's  shares.  Several  commenters 
suggested  that,  given  the  importance  of 
a  secondary  market  to  many  investors, 
a  fund  should  be  able  to  suspend  or 
postpone  a  repurchase  offer  if  it  would 
cause  the  fund's  shares  to  be  delisted.'" 
This  exception  applies  if  a  repurchase 
would  cause  a  fund's  shares  to  be 
delisted  from  an  exchange  or  to  cease  to 
be  quoted  on  NASDAQ. 

Subparagraph  (C)  provides  an 
exception  for  any  period  when  the 
market  where  a  hind's  assets  principally 
are  traded  is  closed,  or  trading  on  such 
market  is  restricted.  A  commenter 
suggested  that  the  exception  in 
proposed  subparagraph  (b)(3)(ii) 
(subparagraph  (b)(3)(i)(C)  in  the  final 
rule]  should  be  revised  to  replace  the 
word  "exchange"  with  the  word 
"market."  *°  This  change  accommodates 
funds  investing  primarily  in  securities 
traded  over-the-counter,  including  on 
NASDAQ. 

Commenters  suggested  that  the  rule 
also  should  provide  for  suspension  or 
postponement  when  there  is  a  premium 
or  no  or  little  discount  in  the  secondary 
market  price,  or  in  the  event  of 
substantial  adverse  market 
developments."  An  exception  for  a 

**See.  e.g..  Letter  from  Brown  *  Wood  lo 
Jonathan  G.  Kati,  Secretary,  SBC  7  {Nov.  3, 1992). 
File  No.  S7-27-92  (hereinafter  Brown  *  Wood 
Comment  Leiterh  Letter  from  the  Investment 
Company  Institute  lo  )onathao  C.  Kalz.  Secretary. 
SEC  e  (Nov.  4.  1982).  File  No.  S7-27-92 
thereinafter  la  Comment  Letter). 

^Letter  from  Ropes  *  Gray  lo  Jonathan  G.  Katz. 
Secretary.  SEC  •  (Nov.  4. 1992).  File  Na  S7-27-92 
Ihereioaftar  Ropes  *  Gray  Comment  Latter) 

'*  Lener  bom  DavU  Polk  *  Wardweil  lo  Jonathan 
G.  Katz.  Secretary.  SEC  3  (Nov.  4.  1992),  File  No. 

CoOllDIMd 
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Eremium  or  gmall  discount  wraukl  not 
B  appropriate;  the  potential  for 
repurchase  offers  may  be  the  cause  of 
that  premium  or  small  discount. 
Moreover,  even  if  thme  were  little  or  no 
discount  at  the  time  when  a  fund 
otherwise  would  make  an  offer,  there  is 
no  assurance  that  the  market  price 
otherwise  would  not  decline  by  the 
repurchase  request  deadline.  An 
exception  for  substantial  adverse  market 
developments  does  not  appear 
necessary;  to  the  extent  they  materially 
impair  a  fund's  ability  to  conduct  a 
repurchase  offer,  to  determine  net  asset 
value,  or  to  pay  repurchase  proceeds, 
such  exceptional  events  may  justify 
suspension  or  postponement  under 
subparagraph  (D]  or  (E)  and  may  be 
addressed  on  a  case-by-case  basis 
through  Commission  orders  ch-  Division 
no-action  or  interpretive  positions 
under  standards  comparable  to  those 
under  section  22(e). 

New  subparagraph  (ii)  of  paragraph 
(b)(3}  prescribes  procedures  to  be 
followed  when  an  offer  is  suspended  or 
postponed  under  paragraph  (b)(3)(j).  If 
an  oQbt  is  suspended  or  postponed,  the 
fund  must  notify  shareholders 
promptly.  If  the  fund  renews  the  ofl'er, 
the  fund  must  send  a  new  notification 
of  the  offer  as  postponed  to  shareholders 
pursuant  to  the  requirements  of 
para^ph  (b)(4). 

b.  Funds  currently  making  periodic 
repurchase  offers.  New  paragraph 
(b)(2)(iii)  permits  funds  that  already 
make  periodic  repurchase  offers  for 
their  shares  to  treat  their  existing 
repurchase  practices  as  a  fundamental 
pohcy  forpurposes  of  paragraph 
(b)(2)(i).  Thus,  these  funds  should  be 
able  to  make  periodic  repurchase  offers 
under  rule  23c-3  without  a  shareholder 
vote.  Commenters  had  suggested  that 
the  rule  include  such  a  grandparent 
clause.''  They  argued  that  these  funds' 
shareholders  already  are  aware  of  the 
funds'  repurchase  policies,  and  that  the 
expense  of  a  shareholder  vote  would 
serve  no  interest  of  the  shareholders.  To 


S7-27-«2  (tba  bo»d  ibould  be  Mthohzed  to 
suspend  ofTen  if  tfa«re  it  a  (ubstantial  advene 
dsvelopment  such  at  the  October  1987  market  crash 
or  if  ther«  it  a  preznium  or  little  discount  in  the 
market  price)  Ihernnaiter  Davis  Polk  Comment 
Letter);  Letter  from  the  Gimmittee  on  Securitiee 
RegulatiDo  of  the  Association  of  the  Bar  of  the  City 
of  New  York  to  looathan  G.  Katz.  Secretary.  SEC  7 
(Nov.  30.  1992),  File  Na  37-27-92  (the  board 
should  be  able  to  terminate  a  repurchase  offer  If,  aa 
a  recutt  of  market  decline*  such  aa  the  October  1967 
market  declines,  it  would  not  be  in  the  best  interact 
of  shareholders  to  camplete  an  o0er)  (hereinafter 
New  York  Bar  CoDunitlee  Commeot  Lettarl. 

"See.  e^..  Brown  k  Wood  Coounent  Laller, 
$upta  note  19.  at  S-7:  letter  from  Merrill  Lynch 
Aaaal  Manageownt  to  )ooathan  G.  Katz.  Secretary, 
SEC  4  (Now.  30,  1992),  File  No.  S7-27-e2 
(baratnaAer  Merrill  Lynch  Comment  Letter]. 


make  clear  that  a  fund  is  electing  to  treat 
its  prior  repurchase  o%ra  as  part  of  a 
policy  within  paragraph  (b)(2j(i)  of  rule 
23C-3.  a  fund's  boaixi  of  directors  must 
adopt  a  resolution  so  stating  and 
specifying  the  fund's  poUdes  pursuant 
to  paragraphs  (b)(2)(i)  (A)  through  (D); 
the  interval  specified  in  the  policy  must 
coniform  to  the  actual  freqiiency  of  the 
fund's  prior  repurchase  offers.  After  the 
adoption  of  that  resolution,  pursuant  to 
paragraph  (b)(2)(i)  the  fund  may  not 
change  its  policy  without  a  majority 
vote  of  the  outstanding  voting  securities. 

2.  Repurchase  Offers  to  All  Security 
Holders 

Paragraphs  (b)  and  (c)  require  that 
repurchase  offers  be  made  to  all  holders 
of  the  security  that  is  the  subject  of  a 
repurchase  offer.*'  This  requirement, 
which  is  unchanged  firom  the  proposal, 
is  intended  to  protect  against  unfair 
discrimination.  It  also  requires  that  an 
offer  be  open  to  all  holders  of  the 
security,  even  those  who  piuxiiase  after 
the  fund  transmits  the  offer  to  setnirity 
holders. 

3.  Amount  of  Repurchase  Offers 

a.  Maximum  and  minimum  size  of 
repurchase  offers.  Paragraph  (a)(3),  the 
definition  of  "repurchase  offer  amount," 
provides  that  a  repurchase  offer  annnrnt 
may  not  be  less  than  five  percent,  and 
may  not  exceed  twenty-five  pert»nt.  of 
the  amount  of  common  stoc:k 
outstanding  on  the  repurchase  request 
deadline.  The  definition  retains  the  five 
and  twenty-five  percent  limits  from  the 
proposal,  but  the  limits  apply  to  the  size 
of  each  repurchase  offer,  rather  than  to 
maximum  and  minimum  repurchase 
amounts,  whicJi  the  proposal  would 
have  required  funds  to  specify  by 
fundamental  policy. 

One  commenter  thought  that  the 
twenty-five  percent  maximum  limit 
provided  a  reasonable  way  to 
distinguish  funds  operating  under  rule 
23c-3  from  open-end  funds.'*  Most 
commenters.  noMrever.  criticized  the 
proposed  maximum  limit  as  restrictive 
or  imnecessary  and  argued  that  such  a 
ceiling  is  not  needed  to  preserve  a 
distinction  between  open-end  and 
closed-end  funds."  Some  commenters 


"  The  ooe  commaotar  to  addreas  this  requirement 
supported  it.  Brown  »  Wood  Comfflenl  Latter,  <upra 
note  19,  at  7-8. 

**  Letter  from  Hale  and  Dorr  to  Jonathan  G.  Katz. 
Secretary.  SEC  4  (Nov.  4. 1992),  File  No.  S7-27-92 
(hereinafter  Hale  and  Dorr  Comment  Letter). 

*'  See,  e.g..  Letter  from  the  Subcommittee  on 
Investment  Companies  and  Investment  Advisers  of 
the  American  Bar  Aasociation's  Section  on  Business 
Law  to  Jonathan  G.  Katz.  Secretary,  SEC  9  (Nov.  2, 
1992),  File  Na  S7-27-92  (hereinafter  ABA 
Subcooimittee  Comment  Letter):  IQ  Coaunenl 
Letter,  supra  note  19.  at  7-a. 


argued  that  investors  would  not  be  hurt 
by  repurchases  of  a  higher  amount.  The 
commenters  did  not,  however,  suggest 
any  other  percentages  that  would 
distinguish  closed-end  interval  funds 
from  issuers  of  redeemable  securities 
within  section  2(a)(32)  of  the  Act.'* 
Accordingly,  the  Comr^ission  has 
retained  the  twenty-five  percent 
maximum  limit.  To  the  extent  that  a 
fund  determines  it  is  appropriate  to 
make  an  offer  to  repurchase  a  higher 
amount,  it  may  do  so  through  a 
discretionary  repurchase  offer  pursuant 
to  paragraph  (c).  The  potential  for 
discretionary  repurchase  offers  pursuant 
to  paragraph  (c)  for  up  to  100  percent  of 
a  fund's  common  stock,  especially  in 
combination  with  periodic  repurchase 
offers  pursuant  to  paragraph  (b),  might 
under  some  circum.stances  raise  a 
question  whether  a  fund  making 
repurchase  offers  under  rule  23c-3  is  an 
issuer  of  redeemable  securities  within 
section  2(a)(32).  To  resolve  any 
ambiguity  on  that  point,  new  paragraph 
(d)  provides  that  fijnds  making 
repurchase  offers  pursuant  to  rule  23c- 
3  shall  not  thereby  deemed  to  be  issuers 
of  redeemable  securities. 

The  five  percent  minimum  limit  is 
unchanged  from  the  proposal. 
Commenters  generally  agreed  that  the 
five  percent  minimum  is  appropriate 
and  is  unlikely  to  prejudice  any  fund; 
some  supported  the  five  percent 
minimum  but  stated  that  it  need  not  be 
stated  as  a  fundamental  policy.  In  the 
proposed  rule,  the  five  percent 
minimum  appeared  in  the  definition  of 
"minimum  repurchase  offer  amount;** 
Uke  the  maximum  limit,  it  has  been 
moved  because  the  rule  as  adopted  does 
not  require  that  each  fund  specify  a 
minimum  or  maximum  repurchase  offer 
amount  in  its  repurcihase  policy  under 
paragraph  (b)(2). 

b.  Repurchase  offer  amount.  The 
definition  of  "repurchase  offer  amount" 
in  paragraph  (a)(3)  also  provides  that  a 
fund's  directors  shall  determine  the 
amount  of  each  repurchase  offer.  As 
proposed,  this  definition  provided  that 
a  fund  could  delegate  to  its  adviser  the 
determination  of  the  amount  of  each 
repurchase  offer.  Some  commenters 
stated  that  delegation  of  this 
determination  to  the  adviser  is 
appropriate  because  the  board  of 
directors  would  retain  supervision." 
Other  commenters,  however,  stated  that 
delegation  to  the  adviser  is  not 
appropriate  because  of  the  potential 
conflict  between  the  adviser's  and  the 


»15U.S.C80»-2(aM32). 

"See.  e.g..  Brown  A  Wood  Comment  Latter, 
supra  note  19,  at  9;  Hale  and  Dorr  Comment  Letter, 
supra  note  24.  at  S. 
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shareholders'  potentially  differing 
interests  in  the  amount  to  be 
repurchased.  *«  In  addition,  rule  23o-3 
as  adopted  would  not  require  funds  to 
adopt  mndamental  policies  specifying 
maximum  and  minimum  repurchase 
offer  amounts;  this  change  oecreases  the 
advance  certainty  that  investors  would 
have  concerning  the  size  of  repurchase 
offers.  Accordingly,  the  Commission  has 
revised  this  provision  to  require  that  the 
board  of  directors  determine  the 
repurchase  offer  amount  in  all 
repurchase  offers  under  rule  23o-3." 

c.  Amount  of  securities  repurchased. 
Under  rule  23c-3.  a  fund  may  take 
certain  actions  if  security  holders  tender 
more  than  the  repurchase  offer  amount. 
Paragraph  (b)(5)  requires  a  fund  to 
repurchase  pro  rata  if  the  amount 
tendered  exceeds  the  repurchase  offer 
amount.  Paragraph  (b)(5)  also  allows  the 
fund  to  repurchase  additional  securities 
not  exceeding  two  percent  of  the 
amount  outstanding  on  the  repurchase 
request  deadline;  beyond  that  two 
percent  margin,  the  fund  must 
repurchase  pro  rata.  Paragraphs  (b)(5)  (i) 
and  (ii).  however,  give  the  fund  two 
optional  exceptions  to  a  strict  pro  rata 
repurchase:  the  fund  may  accept  odd  lot 
tenders  of  below  100  shares;  and  the 
fund  may  accept  all-or-nothing 
tenders.** 

The  proposal  would  have  limited  the 
use  of  the  two  percent  oversubscription 
allowance  by  providing  that  the  total 
amount  repurchased  could  not  in  any 
event  exceed  the  maximum  repurchase 
amount,  which  could  not  exceed 
twenty-five  percent.  As  adopted,  rule 
23c-3  does  not  require  funds  to  adopt 
maximum  repurchase  offer  amounts  as 
fundamental  policy.  In  light  of  this 
change,  paragraph  (b)(5).  as  adopted 
here,  does  not  limit  the  use  of  the 
oversubscription  allowance. 

Paragraph  (b)(1)  provides  that  a  fund 
may  not  condition  its  obligation  to 
repurchase  shares  upon  the  tender  of 
any  minimum  amount  of  shares.  One 
commenter  suggested  that  rule  23c-3 
should  clarify  that  if  shareholders 
tender  less  than  the  minimum 
percentage  specified  in  a  repurchase 
offer,  the  fund  still  is  obligated  to 
repurchase  the  shares  tendered.^'  While 


'"See,  eg,  IQ  Comment  Letter,  fupra  note  19.  at 
9;  letter  from  North  American  Securities 
Administrators  Association,  Inc.  to  Jonathan  G. 
Katz,  SecreUry,  SEC  4-5  (Nov.  18,  1992),  File  No. 
S7-27-92  [hereinafter  NASAA  Comment  Letter). 

"Seealao  infra  paragraph  H.D  for  a  discussion 
of  the  requirements  concerning  the  independence  of 
the  board  of  directors. 

"The  pro  rata  provision,  including  the 
exceptions,  is  based  upon  paragraph  (f)(3)  of  rule 
13e-4. 

"  Ropes  It  Gray  Comment  Letter  supra  note  20. 
at  4. 


it  seems  unlikely  that  a  fund  would  set 
a  floor  for  tenders  in  a  repurchase  offiar 
intended  to  provide  shareholder 
hcjuidity  (rather  than  to  gain  control), 
rule  23C-3  as  adopted  clarifies  that  a 
fund  is  obligated  to  repurchase  any 
amount  of  shares  that  may  be  tendered 
up  to  the  repurchase  offer  amount. 

4.  Periodic  Intervals 

Paragraph  (a)(1)  defines  the  term 
"periodic  interval"  as  an  interval  of 
three,  six.  or  twelve  months.  As 
proposed,  the  definition  also  would 
have  included  intervals  of  twenty-four 
and  thirty-six  months.  Some 
commenters  suggested  that  the  rule 
should  Umit  the  maximum  interval  to 
twelve  months.  For  example,  one 
commenter  said  that  intervals  over 
twelve  months  are  confusing  and 
produce  minimal  benefits.'*  Another 
commenter  suggested  that  the  rule 
should  delete  the  24  and  36  month 
intervals  and  instead  allow 
discretionary  repurchase  offers.'^  The 
Commission  agrees  that  longer  intervals 
are  likely  to  produce  minimal  benefits, 
especially  since  paragraph  (c)  of  the  rule 
as  adopted  permits  closed-end  funds  to 
make  discretionary  repurchase  offers. 
Accordingly,  paragraph  (a)(1)  as  revised 
omits  the  intervals  of  twenty-four  and 
thirty-six  months. 

Some  commenters  suggested  other 
changes.  Several  commenters  said  that 
the  rule  should  incorporate  the  one  and 
two  month  intervals  from  proposed  rule 
22e-3  instead  of  adopting  that  rule." 
Another  commenter  proposed  that  the 
rule  should  permit  other  intervals  (as 
long  as  in  monthly  increments,  e.g.  nine 
or  fifteen  months)  as  well  as  intervals 
greater  than  three  years.*'  Two 
commenters  suggested  that  the  rule 
should  permit  any  interval  of  three 
months  or  longer. 3»  The  rule  as  revised 
does  not  incorporate  those  suggestions. 
Longer  monthly  intervals  would  not  be 
evenly  divisible  into  one  year  and 
would  not  provide  investors  with  any 
predictability.  Shorter  intervals  such  as 
one  or  two  months  are  not  compatible 
with  the  notification  requirement  in 
paragraph  (b)(4);  with  shorter  intervals, 
a  fund  would  need  to  send  out  a 
notification  for  a  repurchase  offer  before 
it  had  completed  the  previous  offer. 


a.  Timing  of  initial  repurchase  offer. 
Parawaph  (a)(7)  prescribes  a  perioa  in 
which  a  fund's  initial  repurchase  offer 
must  occur.  The  initial  repurchase 
request  deadline  must  occur  no  later 
than  two  intervals  after  the  effective 
date  of  the  fund's  registration  statement 
or  the  date  of  the  shareholder  vote 
adopting  the  fundamental  policy 

Sirescribing  the  fund's  intervals.  Thus, 
or  example,  a  new  fund  with  a  three 
month  interval  could  schedule  its  initial 
repurchase  request  deadline  as  much  as. 
but  no  later  than,  six  months  after  the 
effective  date  of  the  registration 
statement;  the  same  would  be  true  for  an 
existing  closed-end  fund  that  adopted  a 
fundamental  policy  of  quarterly 
repurchase  offers,  which  could  schedule 
^  its  initial  repurchase  request  deadline 
up  to  six  months  after  the  shareholder 
vote." 

The  proposal  contained  no  provision 
regarding  the  timing  of  a  fund's  initial 
repurchase  offer.  Some  commenters, 
however,  stated  that  a  fund  should  be 
able  to  delay  its  initial  offer  for  a 
specified  period  following  the  initial 
public  offering;  they  argued  that  this 
delay  would  allow  funds  to  implement 
investment  programs  fully  before 
repurchasing  securities.^  In  addition, 
this  provision  allows  an  existing  fund  to 
conduct  a  shareholder  vote  to  adopt  a 
fundamental  repurchase  policy  without 
the  constraint  of  being  required  to 
schedule  the  shareholder  vote  to  occur 
one  interval  before  the  initial 
repurchase  request  date.  Guide  10,  as 
revised,  requires  prospectus  disclosure, 
where  applicable,  of  a  fund's  initial 
scheduled  repurchase  request  deadline 
as  part  of  the  fund's  disclosure 
concerning  the  timing  of  repurchase 
offers. 

5.  Timing  of  Repurchase  Offers 

a.  Repurchase  pricing  date  and 
repurchase  payment  deadline.  Rule 
23c-3  would  give  funds  up  to  fourteen 
days'  advance  notice  of  the  amount 
shareholders  wish  to  have  repurchased. 
Specifically,  the  "repurchase  pricing 


''la  Comment  Letter,  supra  note  19.  at  10-11. 

"ABA  Subcommittee  Comment  Letter,  supm 
note  25,  at  10. 

**See,  e.^..  ABA  Subcommittee  Comment  Letter, 
supro  note  25.  at  5;  Merrill  Lynch  Comment  Letter, 
supra  note  22.  al  5. 

"Davis  Polk  Comment  Letter,  supra  note  21.  at 
5. 

**•  Ropes  a  Gray  Comment  Letter,  supra  note  20. 
at  4;  New  York  Bar  Committee  Comment  Letter, 
supra  note  21.  al  S-& 


"This  provision  would  not  permit  a  fund  relying 
on  the  grandparent  clause  in  paragraph  (bMZMiii)  to 
delay  Its  first  repurchase  offer  after  the  board  vote 
adopting  a  repurchase  policy.  The  provision  for 
initial  repurchase  offers  in  paragraph  (aM7)  refers  to 
the  first  repurchase  request  deadline  after  the 
effective  date  of  the  fund's  registration  statement  or 
a  shareholder  vote  adopting  the  fundamental  policy 
specifying  the  fund's  periodic  interval,  whichever 
is  later.  The  first  repurchase  request  deadline  after 
the  effective  dale  would  already  have  occurred;  and 
there  would  be  no  shareholder  vole  on  the  periodic 
interval  at  the  time  of  the  board  resolution. 

"See.  e.g.  ABA  Subcommittee  Comment  Letter, 
supro  note  25.  at  10  (proposing  that  funds  should 
be  able  to  delay  initial  repurchase  offer  for  up  to 
two  years);  Ropes  ft  Gray  Comment  Letter,  supra 
note  20.  al  4. 
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date."  which  it  defined  in  paragraph 
(a)(5),  Donnally  could  occur  up  to 
fourteen  days  aiter  the  repurchase 
request  deadline  (it  could  ocoir  later 
than  the  fourteenth  day  if  the  fourteenth 
day  were  not  a  buaineea  day).  A  fund 
relying  on  rule  23o-3  must  pay 
repurchase  proceeds  to  shareholders 
within  seven  days  after  the  repurchase 
occurs:  the  definition  of  repurchase 
payment  deadline  in  f>aragraph  (a)(4)  of 
the  final  rule  requires  that  payment 
occur  within  seven  days  after  the 
repurchase  pricing  date. 

Those  definitions  and  their  content 
represent  a  significant  change  from  the 
proposal."  Paragraph  (b)(1)  of  the 
proposed  rule  required  payment  within 
seven  days  after  the  repurchase  request 
deadline:  the  applicable  price  for 
repurchases  was  the  net  asset  value 
computed  on  the  next  business  day  after 
the  repurchase  request  deadline.  With 
one  exception,^  however,  all 
commenters  suggested  that  funds 
should  have  up  to  a  month  to  pay 
repurchase  proceeds,  as  under  proposed 
rule  22e-3.*'  They  argued  that  this 
longer  period  would  allow  funds  to 
invest  in  less  liquid  securities  and  that 
the  proposed  hquidity  standard,  which 
was  keyed  to  the  seven  day  payment 
period,  was  too  restrictive  and  would 
disrupt  portfolio  management. 

The  revised  pricing  and  payment 
provisions  respond  to  those  concerns  by 
allowing  funds  a  period  of  up  to  three 
weeks  to  pay  repurchase  proceeds  and 
by  requiring  pricing  seven  days  before 
that  payment  deadline.  The  longer 
period  for  repayment,  while  not  as  long 
as  the  thirty-one  days  provided  in 
proposed  rule  22e-3,  would  allow  funds 
greater  flexibihty  to  manage  portfolio 
assets  after  receiving  repurchase 
requests.  For  that  reason  also,  the 
liquidity  standards  in  paragraph  (b)(10) 
as  adopted  reflect  the  longer  {>eriod  that 
a  fund  could  use  to  come  up  with  the 
money  to  pey  repurchase  proceeds.*^ 

Shareholders  who  tender  their  shares 
for  repurchase  will  bear  the  risk  or 
receive  the  benefit  of  any  market 
changes  during  the  period  between  the 
repurchase  request  deadline  and  the 
repurchase  pricing  date.  Investment 
companies  relying  on  rule  23c-3  will  be 
expected  to  disclose  this  risk  clearly  in 


"The  dflfinitloa«  and  llieir  wording  are  b«s«d 
upoo  ths  dsfinitioo*  of  ~radaaptiao  pricing  datm" 
and  *'rad«aiption  paymoit  date"  In  proposed  rule 

*N«w  York  Bar  Committee  ConuBent  Latter, 
supw  note  21,  at  10. 

*'  S«a.  :g^  ABA  Subcommittee  Comment  Letter, 
nipra  note  25.  al  10-12. 17-ia:  IQ  Canmeol  Letter, 
rupronole  19,  at  la 

"  See  infio  lection  DX:  for  a  diacnaaioa  of  the 
bquidily  standard. 


their  prospectuses.  Aixordingly,  Guide 
10  as  published  here  provides  guidance 
to  registrants  concerning  the  disclosure 
of  this  risk. 

The  delay  betvreen  the  repurchase 
request  deadline  and  the  repurchase 
pricing  date  may  require  funds  to 
consider  carefully  the  proper  acxoimting 
treatment  of  repiirchase  reouests.  The 
current  accounting  for  a  redemption  by 
an  open-end  company  is  clear.  Because 
a  redemption  meets  the  accounting 
definition  of  a  liabiUty,'*^  the  fund 
accounts  for  a  redemption  as  a  liability 
on  the  day  the  redemption  is  received. 
This  is  accounted  for  by  transferring  the 
redemption  amount  from  capital  in  its 
books  and  records  to  a  Uability  account. 
When  to  account  for  a  repurchase 
request  as  a  liability  of  a  closed-end 
interval  fund  mey  be  determined 
differently.  Until  the  date  that  a 
shareholder  may  no  longer  rescind  or 
modify  the  right  to  redeem  (the 
repurchase  request  deadline),  it  is 
unlikely  that  a  repurchase  request 
should  be  treated  as  a  liabiUty.  When, 
however,  the  payment  by  the  fund  it 
probable  and  reasonably  estimable,  the 
repurchase  amount  should  be  accounted 
for  as  a  liability.  This  may  be  as  of  a  date 
prior  to  the  repurchase  pricing  date. 

b.  Optional  Earlier  Repurchase 
Pricing  and  Payment.  Under  paragraph 
(b](2)(i)(D).  a  closed-end  interval  fund 
must  specify  in  its  fundamental 
repurchase  policy  the  latest  repurchase 
pricing  date  that  the  fund  may  use.  The 
definition  of  repurchase  pricing  date  in 
paragraph  (a)(5)  gives  funds  the  option 
of  pricing  and  paying  repurchase 
proceeds  earlier  without  a  shareholder 
vote.  A  fund  may  use  this  option  if  the 
fund  pays  repurchase  proceeds  within 
seven  days  after  the  earlier  repurchase 
pricing  date,  and  using  the  earlier 
repunihase  pricing  date  is  not  likely  to 
result  in  significant  dilution  of  either 
the  shares  that  are  tendered  or  those  that 
are  not. 

This  provision  allows  funds  to 
determine  net  asset  value  earlier  and 
pay  repurchase  proceeds  promptly 
thereafter  when  the  amount  of  a  fund's 
liquid  assets  in  relation  to  the  amount 
of  repurchase  requests  permits  prompt 
payment.  For  example,  if  shareholders 
were  to  tender  four  percent  of  the 
outstanding  shares  as  of  the  repurchase 
request  deadline,  while  the  fund  had  six 


*'  Stelamenl  of  Financial  Accounting  Concepts 
No.  6  ("CONe")  published  bv  the  Financial 
Accounting  Standards  Board  deflnes  certain 
elements  of  financial  statements,  including 
liabilitiea.  COr46.  at  paragraph  3S.  defines  lidbllitle* 
as:"*  *  *  probable  httwe  sachficea  of  economic 
benefits  arising  from  present  obligations  of  a 
particular  «>tity  to  transfer  assets  or  prori^ 
services  to  other  eatities  in  the  hiturees  a  leauh  of 
a  past  transaction"  (footnote  omiNed). 


percent  of  asaets  in  cash,  cash 
equivalents,  or  other  assets  that  readily 
could  be  converted  to  cash,  a  fund  could 
determine  net  asset  value  on  the  next 
business  day  and  pay  shareholders 
within  seven  days  thereafter,  there 
would  be  no  need  to  sell  less  liquid 
assets  and  no  dilution  of  the  remaining 
shareholders.  The  combination  of  the 
option  for  early  pricing  with  the  ability 
to  take  up  to  fourteen  days  to  price  gives 
funds  the  flexibility  to  respond  to  a 
variety  of  portfoho  conditions  and 
accommodates  two  competing  concerns; 
the  desirability  of  determining  net  asset 
value  and  paying  repurchase  proceeds 
as  soon  as  possible  after  the  repurchase 
request  deadline;  and  the  mandate  in 
section  23(c)(3)  to  avoid  unfair 
discrimination  against  any  shareholders, 
such  as  dilution  of  the  interests  of  non- 
tendering  shareholders. 

This  provision  was  not  part  of  the 
proposed  rule,  which  required  pricing 
on  the  next  business  day  after  the 
repurchase  request  deadline  and  hence 
had  no  room  to  move  the  pricing  date 
earlier.  Several  comments  on  rule  22e- 
3,  however,  whicii  did  allow  pricing  up 
to  twenty-four  days  after  the  deadline 
for  redemption  requests,  urged  the 
Commission  to  allow  funds  to  adjust  the 
pricing  date  as  long  as  they  gave  notice 
to  shareholders  of  the  date  to  be  used.** 
One  suggested  that  the  fundamental 
policy  should  specify  a  maximum 
payment  p>eriod  and  that  funds  should 
have  the  option  of  paying  earlier.*'' 

c.  Permissible  Dates  of  Repurchase 
Deadlines.  The  definition  of 
"repurchase  request  deadline"  in 
paragraph  (a)(7)  does  not  restrict  the 
days  of  the  month  when  a  fund  could 
schedule  repurchase  request  deadlines. 
As  proposed,  the  definition  would  have 
restricted  those  deadlines  to  the  first  or 
Inst  calendar  or  business  day,  or  the 
fifteenth  calendar  day  or  the  next 
business  day,  of  the  month.  The 
proposing  release  stated  that  the 
restrictions  were  intended  to  provide 
some  consistency  among  the  practices  of 
different  funds  making  periodic 
repurchase  offers;  upon  further 
consideration,  it  does  not  appear  thai 
this  requirement  is  necessary.  Moreover, 
commenters  uniformly  expressed  the 
view  that  the  repurchase  request 
deadlines  should  not  be  limited  to  three 
possible  days  a  month.  Some  argued 
that  concentrating  all  repurchases  on 


**  See.  ».g.  Id  Comment  Letter,  supm  note  le,  at 
23;  letter  from  Fidelity  Investments  to  Jonathan  C. 
Katx.  Secretary.  SEC  6-7  (Nov.  3.  1992),  File  No. 
S7-27-92  (hereinafter  Fidelity  Comment  Letter). 

*^  See  letter  from  Prudential  Mutual  Fund 
Management  to  )onalhan  C.  Katz,  Secretary,  SEC 
13-14  (Nov.  2,  1992),  File  No.  S7-27-92 
{hereinafter  Pnidential  Comment  Letter). 
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the  same  dates  runs  the  risk  of 
disrupting  the  market  for  the  assets  in 
which  a  fund  invests.^  One  commenter 
argued  that  such  calendar  limitations 
restrict  a  fund's  ability  to  purchase 
assets  synchronized  with  the  fund's 
repiu-chase  schedule.*'  In  Ught  of  the 
concerns  over  market  disruption  and 
scheduling,  paragraph  {a)(7)  has  been 
modified  to  remove  the  limitation  on 
the  permissible  dates. 

d.  Withdrawal  and  modification  of 
repurchase  requests.— Paragraph  (b)(6) 
requires  funds  to  permit  shareholders  to 
withdraw  or  modify  their  repurchase 
requests  until  the  repurchase  request 
deadline  and  prohibits  withdrawal  or 
modification  Uiereafter.  Some 
commenters  argued  that  this  provision 
is  restrictive  because  funds  might  sell 
portfolio  assets  in  reliance  upon 
repurchase  requests  received  before  the 
repurchase  request  deadline.  Because, 
under  rule  23c-3  as  adopted,  funds 
would  have  up  to  twenty-one  days  after 
the  repurchase  request  deadline  to  pay 
repurchase  proceeds,  withdrawal  or 
modification  should  not  pose  a  problem. 
Accordingly,  paragraph  (b)(6)  remains 
substantially  as  proposed.'*" 

6.  Notification  to  Sharehelders 

a.  Notification  requirement.  Paragraph 
(b)(4)(i)  requires  a  fund  making  a 
repurchase  offer  under  rule  23c-3  to 
send  shareholders  a  notification 
containing  specified  information  at  least 
twenty-one  days,  and  no  more  than 
forty-two  days,  before  the  repurchase 
request  deadline.  This  provision  is 
modified  only  slightly  from  the 
proposal. 

Some  commenters  supported  the 
proposed  notification  requirement,  or  a 
stronger  requirement.**  Several  other 
commenters,  on  the  other  hand. 


*See.  e.g.  Brown  ft  Wood  Commenl  Letter,  supm 
note  19.  at  12;  Fidelity  Conunent  Letter,  svpm  note 
44,  at  3. 

*' See  Davis  Polk  Conunent  Letter,  supra  note  21, 
at  3  (the  payment  dates  of  some  secuhLies  such  as 
CNMA  certificates  may  not  be  synchronized  with 
the  throe  datBS  in  the  proposed  rule). 

"Paragraph  (bKlO)  as  adopted  does  add  the 
words  "Of  modined."  This  change  clarinas  (as  was 
implicit  in  the  proposal)  that  a  shareholder  may 
withdraw  one  tender  and  submit  another  lender  in 
a  different  amount 

**See,  e.g.  NASAA  Comment  Letter,  svpm  note 
28.  at  5;  New  Vork  Bar  Committee  Commeut  Laltet, 
supro  note  2t,  at  10.  See aJso  Letter  from  Prot 
William  Ruckstubl  to  Jonathan  G.  KaU.  Secretary. 
SEC  2  (Aug  28, 1992).  FUe  No.  S7-27-92 
Ibereiaaftei'  Ruckstuhl  Comment  Letter) 
(questioning  whether  brokers  will  cooperate  in 
passing  on  notifications  to  shareholders,  and  stating 
that  the  rule  should  ensure  actual  Dotification.  and 
should  contain  specific  requirements  to  ensure  that 
beneficial  owners  receive  actual  notiHcatioQ  and 
can  sue  for  damages  if  they  have  not  received  such 
notice  in  a  prompt  manner  and  have  "suffered 
economic  loss  due  to  the  lack  of  opportunity  to  sail 
hack  their  shaies"). 


criticized  the  notification  requirement 
as  costly.  They  suggested  that  in  many 
cases  other  forms  of  disclosure  should 
be  sufficient,  including  prospectus 
disclosure,  disclosure  in  a  fund's  annual 
report,  or  advertising  in  a  newspaper  of 
general  circulation  such  as  the  Wall 
Street  Journal.^ 

Paragraph  (b)(4)(i)  retains  the 
requirement  of  direct  notification  of 
shareholders  essentially  as  proposed. 
Newspaper  publication  may  be  adequate 
in  general  corporate  tender  offers  for 
cash,  because  the  tight  schedules  under 
which  such  oHiers  often  take  place 
would  not  allow  for  direct  shareholder 
communications,  especially  where  it 
was  necessary  for  an  intermediary  to 
relay  such  communications  to 
shareholders.  For  repurcJiase  offers 
under  rule  23c-3,  however,  especially 
periodic  repurchase  offers  whose 
schedule  is  known  well  in  advancs, 
there  is  no  comparable  time  pressure. 
Moreover,  commenters  did  not  provide 
any  substantiation  of  any  significant 
cost  advantage  favoring  newspaper 
advertisements  over  direct 
communications;  and  the  cost  of 
transmitting  such  notifications  can  be 
reduced  if  fimds  send  them  to 
shareholders  together  with  other 
communications  such  as  periodic 
reports  and  use  other  means  of 
economizing  on  costs  of  shareholder 
communications.'*  The  flexibility  funds 
have  under  the  rule  to  adjust  the  timing 
of  the  notification  and  the  freedom  to 
select  repurchase  request  deadlines  on 
any  day  of  the  month  should  allow 
funds  to  coordinate  the  timing  of 
notifications  with  the  schedule  of  other 
mailings  to  shareholders  such  as 
semiannual  reports,  proxies,  and  other 
atxount  mailings. 

Paragraph  {b)(4)(iii)  is  essentially 
imchanged  from  the  proposal.  It 
requires  a  fund  to  take  certain  steps  to 
transmit  a  notification  to  the  beneficial 
owners  of  the  fund's  securities. 

b.  Required  information.  Paragraph 
(b)(4)(i)  requires  that  the  notification 
disclose  the  basic  terms  of  the 
repurchase  offer.  Those  terms  include: 
the  existence  of  the  repurchase  offer; 
any  repurchase  fees;  the  repurchase 
offer  amount;  the  dates  of  the 
repurchase  request  deadline,  repurchase 
pricing  date,  and  repurchase  payment 
deadline,  and  the  possibility  of  use  of  an 
earlier  repurchase  pricing  date;  the  risk 
of  fluctuation  in  net  asset  value  between 
the  repurchase  request  deadline  and  the 

"■See,  e.^..  Id  Comment  Letter,  supra  note  19.  at 
10-12;  Merrill  Lynch  Comment  Letter,  supra  note 
22.  at  5. 

"  See  Fidelity  Comment  Latter,  supra  note  44,  at 
5. 


repurchase  pricing  date;  the  procedures 
for  requesting  repurdiase  and  the  right 
to  withdraw  or  modify  reptm:hase 
requests  until  the  repurchase  request 
deadline:  the  procedures  for  pro  rata 
repurchases;  the  circumstances  in 
which  a  fund  might  suspend  or 
postpone  a  repurchase  offer;  net  asset 
value  within  the  preceding  seven  days 
and  information  about  means  for 
shareholders  to  learn  net  asset  value 
thereafter;  and  market  price 
information,  if  the  fund's  shares  are 
traded  in  a  secondary  market. 

Most  of  those  terms  are  retained  from 
the  proposed  rule,  but  final  paragraph 
(b)(4)(i)  adds  the  requirement  of 
information  about  withdrawal  or 
modification  under  subparagraph  (E), 
and  of  information  about  the  fund's 
rights  of  suspension  or  postponement  or 
a  repiurhase  offer  under  subparagraph 
(G),  In  addition,  the  final  rule  mcSifies 
the  requirement  for  the  date  on  which 
the  net  asset  value  included  in  the 
notification  is  computed:  the  proposal 
specified  the  net  asset  value  on  the  date 
of  the  notification;  as  modified, 
subparagraph  (H)  requires  only  net  asset 
value  computed  within  the  preceding 
seven  days.  Since  rule  23c-3  requires 
funds  to  compute  net  asset  value  at  least 
weekly,  in  effect  this  provision  would 
permit  a  fund  to  include  the  most  recent 
regularly  computed  net  asset  value. 
These  modifications  are  based  upon  the 
suggestions  of  commenters." 

c.  Exception  from  notification 
requirement.  Paragraph  (b)(4)(i)  as 
adopted  requires  that  a  fund  send 
notifications  to  shareholders  in  all 
repurchase  offers  pursuant  to  rule  23c- 
3.  The  final  rule  eliminates  one 
exception  in  proposed  rule  23c-3 
providing  that  no  notification  need  be 
sent  if  a  fund  has  a  fundamental  policy 
of  making  all  repurchase  offers  in  the 
same  amount."  Several  commenters 
criticized  the  proposed  exception.  One 
commenter  stated  that  the  proposed 
exception  is  "unfair"  because  it  assumes 


"See  Ropes  ft  Gray  Commenl  Letter,  supra  note 
20.  at  S  (the  rule  should  require  net  asset  value  and 
market  price*  only  %vithin  five  days  of  the  mailing 
date:  information  a*  of  the  mailing  dale  is  not 
practicable);  New  York  Bar  Committee  Commeol 
Letter,  supra  note  21.  at  10  (the  notification  should 
also  disclose  the  circumstances  that  could  lead  to 
suspension,  postponement,  or  termination  of  a 
repurchase  offer,  and  should  include  a  statement 
regarding  the  shareholders'  right  to  withdraw 
tenders  before  the  deadline);  NASAA  Comment 
I^etter.  supra  note  28,  at  S  (the  notification  should 
also  disclose  the  total  value  of  the  fund's  portfolio 
and  should  be  coordinated  with  the  dissaminalion 
of  shareholder  reports). 

"The  text  of  the  proposed  rule  did  not  contain 
this  exception,  which  was  stated  only  in  the  text  of 
the  release.  Thus,  the  final  rule  text  does  not  differ 
in  this  respect  from  the  text  in  the  proposing 
release. 
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that  shareholders  will  remember 
prospectus  disclostue;  the  commeuter 
argued  investors  cannot  remember  that 
disclosure  and  should  receive 
information.**  Another  conunenter 
argued  that  the  exception  might 
encourage  fund  managers  to  nx  their 
repurchase  policies  even  if  fixed 
repurchase  amounts  would  not  be  in  the 
interests  of  shareholders."  Another 
stated  that  this  exception  would  deny 
shareholders  important  infonnation 
needed  to  decide  whether  to  tender.** 
The  final  rule  eliminates  that  proposed 
exception  in  order  to  ensure  that  all 
funds  relying  on  rule  23o-3  provide 
information  to  shareholders  that  is 
pertinent  to  their  decision  whether  or 
not  to  tender,  and  that  the  funds  provide 
shareholders  with  any  written  materials 
that  shareholders  must  complete  or 
execute  to  eff^ect  a  repurchase  request. 

d.  Length  of  notice  period.  Paragraph 
(b){4)(i)  requires  that  the  fund  send  the 
notification  to  shareholders  at  least 
twenty-one,  but  no  more  than  forty-two, 
days  before  the  repurchase  request 
deadline.  The  twenty-one  day  minimum 
requirement  is  intended  to  ensure  that 
shareholders  receive  notice  far  enough 
in  advance  to  decide  whether  they  want 
to  tender  their  shares  and  to  return  their 
repurchase  requests  by  the  repurchase 
request  deadline.  The  forty-two  day 
maximum  is  intended  to  ensure  that 
shareholders  do  not  receive  the  notice 
so  for  in  advance  that  they  forget  about 
the  offer.  Commenters  generally 
supported  the  twenty  business  day 
minimum  in  the  proposal  as 
reasonable.*'  The  proposing  release 
requested  comment  whether  the  rule 
should  add  a  maximum  such  as  thirty 
business  days;  several  commenters 
endorsed  that  idea.** 

e.  Filing.  Paragraph  (b)(4){ii)  requires 
funds  to  file  three  copies  of  the 
notification  with  the  Commission.  As 
adopted,  paragraph  (b)(4)(ii)  adds  the 
requirement  that  the  copies  of  the 
notification  filed  with  the  Commission 
be  accompanied  by  new  Form  N-23c-3, 
"Notification  of  Repurchase  Offer."  The 
Commission  also  is  adopting  Form  N- 
23c-3.  The  form  would  apply  to  both 
periodic  and  discretionary  repurchase 
offers  and  would  require  registrants  to 
indicate  the  category  of  offer  to  which 


**Rucistuhl  Comment  Latter,  cupra  note  49,  •!  1. 
■■  Prudeotial  Comment  Letter,  fupra  note  45,  at 

"Ropee  ft  Gray  Comment  Letter,  supra  note  20. 
•17. 

*' See,  eg.,  Kl  Comment  Letter,  tupra  note  19,  al 
13. 

"See,  eg..  New  York  Bar  Committee  Letter, 
tupra  Dole  21.  al  6  (sriggesting  a  thirty  business  day 
laaximum:  Ropet  A  Gray  Comment  Letter,  (upra 
note  20.  al  S  (suggesting  a  forty-five  business  day 
maximum). 


their  notification  pertains.  In  the  rule  as 
proposed,  the  information  required  to  be 
provided  on  Form  N-23c-3  would  have 
been  required  to  be  provided  on  the 
copies  of  the  notification. 

7.  Net  Asset  Value 

a.  Net  asset  value  as  the  repurchase 
price.  Rule  23c-3  requires  all 
repurchases  to  be  made  at  net  asset 
value,  subject  to  the  Imposition  of  a 
repurchase  fee  not  exceeding  two 
percent.  This  requirement  is  not 
modified  from  the  proposal.  Some 
commenters  suggested  that  a  fund's 
board  of  directors  should  have  the 
authority  to  set  a  repurchase  price  at  a 
level  above  the  market  price  but  below 
net  asset  value;  they  argued  that  the 
requirement  to  use  net  asset  value 
luiduly  limits  a  fund's  abihty  to  respond 
to  market  conditions.*"  They  noted  also 
that  section  23(c)(2)  of  the  Act  does  not 
prohibit  tender  offers  at  prices  below 
net  asset  value.  Use  of  net  asset  value, 
however,  is  intended  to  preclude  the 
recurrence  of  the  abuses  that  were  noted 
in  the  study  conducted  by  the 
Commission  that  preceded  the  adoption 
of  the  Act.***  The  use  of  net  asset  value 
avoids  the  dilution  to  either  the 
tendering  or  the  remaining  shareholders 
that  would  occur  under  the 
commenters'  suggestion.  Accordingly, 
paragraph  (b)(1)  of  the  rule  as  adopted 
retains  the  requirement  to  use  net  asset 
value.  Paragraph  (b)(1)  also  retains  the 
two  percent  repurchase  fee  limit,  which 
commenters  supported.*' 

b.  Frequency  and  timing  of 
computation.  Under  paragraph  (b)(7)(i) 
as  under  the  proposal,  closed-end 
interval  funds  generally  must  compute 
net  asset  value  at  least  weekly,  on  such 
day  and  at  such  times  as  determined  by 
the  board  of  directors.  One  commenter 
stated  that  there  is  no  reason  to  require 
weekly  pricing  other  than  to  include  the 
information  in  notifications  to 
shareholders  and  to  price  repurcJiases;  it 
suggested  that  the  requirement  should 
have  exceptions  (as  under  rule  22c-l) 
for  weeks  or  days  when  the  funds 
receive  no  orders  to  purchase  or 
tender.*^  Several  others,  however, 
commented  that  weekly  computations 
of  net  asset  value  generally  should  be 
sufficient  and  should  not  be 


"See,  e.g.,  ABA  Subcommittee  Comment  Letter, 
supni  note  25.  al  6-7;  Letter  from  Rosenman  A 
Colin,  on  behalf  of  Quest  Advisory  Corp..  to 
Jonathan  G.  Katz.  Secretary,  SEC  (Oct.  8,  1992) 
(hereinafter  Quest  Comment  Letter). 

*°  See  Sec  Act  Ral.  6948,  supra  note  8,  al  nn.  12- 
30  and  accompanying  text. 

•'  See,  e.g..  Brown  A  Wood  Comment  Letter, 
$upni  note  19,  al  15;  KH  Comment  Letter,  supra 
note  19.  al  14. 

"  Ropes  *  Gray  Comment  Letter,  supra  note  20, 
atft. 


burdensome.*'  Accordingly,  paragraph 
(b)(7)(i),  as  adopted,  retains  the 
requirement  of  weekly  computation  of 
net  asset  value. 

In  addition,  paragraph  (b)(7)(ii) 
requires  funds  to  compute  net  asset 
value  daily  during  the  five  business 
days  preceding  the  repurchase  request 
deadline.  This  requirement  was  not  in 
the  proposed  rule.  Some  commenters. 
however,  stated  that  more  fi-equent 
pricing  should  be  required  after  the 
beginning  of  a  repun^ase  offer.** 

For  funds  that  are  making  an  offering 
of  their  shares,  paragraph  (b)(7)(iii) 
requires  daily  forward  pricing,  subject 
to  certain  exceptions  based  on  those  in 
rule  22c-l.  Many  commenters 
recommended  that  more  frequent 
computation  should  be  required  for 
funds  that  offer  their  shares 
continuously.*' 

c.  Distribution  financing.  The 
requirement  that  repurchases  take  place 
at  net  asset  value  and  the  limitation  of 
repurchase  fees  to  two  percent 
implicitly  preclude  the  imposition  of 
contingent  deferred  sales  loads  (CDSLs). 
At  present,  several  funds  that  consider 
repurchase  offers  periodically  impose 
early  withdrawal  charges  comparable  to 
CDSLs.  Several  commenters  suggested 
that  closed-end  funds  should  not  be 
limited  to  front-end  loads;  they  argued 
that  closed-end  interval  funds  should  be 
able  to  impose  CDSLs,  as  well  as  asset- 
based  sales  charges  (ABSCs)  comparable 
to  rule  12b-l  fees.  One  commenter 
further  suggested  that  if  funds  may 
charge  CDSLs,  they  should  be  permitted 
to  waive  or  reduce  charges  in  a  manner 
consistent  with  rule  22d-l  and  should 
be  required  to  include  disclosure 
concerning  CDSLs  in  notifications  to 
shareholders.**  Another  commenter 
suggested  that  any  CDSLs  should  be 
subject  to  limitations  similar  to  those 
under  the  sales  charge  rule  of  the 
National  Association  of  Securities 
Dealers,  Inc.  (NASD).*' 

The  Commission  Is  not  profKJsing  any 
rule  provisions  regarding  the  use  of 
CDSLs  or  ABSCs  by  closed-end  interval 
funds  at  present.  Such  consideration 
may  be  appropriate  after  the 
Commission  considers  whether  to  adopt 
proposed  rule  6c-10,  which  would 


^  See,  e.g..  New  York  Bar  Committee  Comment 
Latter,  supra  note  21.  at  10-11;  Hale  and  Dorr 
Comment  Letter,  supra  note  24.  at  7. 

**  See,  e.g..  Fidelity  Comment  Letter,  supm  Dole 
44.  al  4;  Prudential  Comment  Letter,  supra  note  45, 
al9. 

'^See,  e.g.,  ABA  Subcommittee  Comment  Leiler, 
supra  note  25.  al  18;  Fidelity  Comment  Letter. 
supra  Dole  44,  at  4:  la  Comment  Letter,  supm  note 
19.  at  14. 

**Hale  and  Dorr  Comment  Letter,  supra  note  24, 
al4. 

*^ia  Comment  Leiler.  supra  note  19,  al  14  n.26. 


Federal  Register  /  Vol.  58.  No.  70  /  Wednesday.  April  14.  1993  /  Rules  and  Regulations 


19339 


permit  the  imposition  of  CDSLs  by 
opeii-end  companies,  and  has  the 
opportunity  to  monitor  the  effects  of  the 
NASD  sales  charge  rule  upon 
distribution  charges  of  open-end 
companies,  which  goes  into  effect  in 
July  of  this  year.** 

B.  Issuance  of  Senior  Securities 

Paragraph  (b)(9)  provides  that  closed- 
end  interval  funds  may  issue  two 
categories  of  senior  securities  or  other 
indebtedness.  First,  they  may  issue 
senior  securities  or  other  indebtedness 
maturing  by  the  next  repurchase  pricing 
date.  Because  such  senior  securities  or 
indebtedness  would  no  longer  be 
outstanding  when  the  repurchase 
occurs,  they  should  not  trigger  certain 
requirements  of  section  18  that 
otherwise  might  prevent  a  repurchase.*' 
Second,  funds  may  issue  senior 
securities  or  other  indebtedness  whose 
terms  provide  for  redemption  or  call  of 
the  securities,  or  repayment  of  the 
indebtedness,  by  the  repurchase  pricing 
date  as  necessary  to  permit  repurchase. 
For  example,  a  hind  could  issue  callable 
preferred  stock  with  mandatory  partial 
or  total  redemption  '"  when  necessary  to 
permit  a  fund  to  repurchase  any  amount 
of  common  stock  that  the  board  of 
directors  may  determine  to  repurchase. 
This  provision  is  intended  to  provide 
shareholders  with  assurance  that 
outstanding  senior  securities  or  other 
indebtedness  will  not  prevent  a  fund 
from  carrying  out  a  scheduled 
repurchase  offer." 


*•  See  Exemptions  for  Certain  Registered  Opon- 
Eiul  Managfloient  Investment  Companiei  to  Impose 
Deferred  SaiM  Losd*.  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988).  53  FR  45275 
(proposing  rule  6c-10);  Exchange  Act  kelease  No. 
30«97  (fuly  7,  1992).  57  FR  30985  (approving 
changes  (o  NASD  tal«t  charge  rule  to  address  asset- 
based  sales  charges). 

'"Under  section  16,  senior  securities  represanting 
indebtedness  and  issued  by  a  closed-end  fund  must 
have  asset  coverage  of  at  least  300%  after  the 
issuance  of  such  securitie*:  and  senior  securities  in 
the  form  of  stock  must  have  asset  coverage  of  at 
l«ast  200%.  Assat  coverage  it  denned  in  section 
18(h).  Section  18(a)  requires  that  the  terms  of  senior 
securities  issued  by  closed-end  fimds  prohibit 
repurchases  of  common  stock  if  the  repurchases 
would  reduce  asset  coverage  below  the  required 
levels. 

™For  other  requirements  applicable  to  the  call  or 
redemption  of  securities  by  a  closed-end  fund,  see 
rule  23C-2  |17  CFR  270.23c-2l. 

'"  The  senior  security  limitatioru  of  paragraph 
(bX9)  depend  on  whether  the  senior  security 
mature*  or  is  callabie  by  the  latest  possible 
repurchase  pricing  dale  set  in  the  fundamental 
policy  under  paragraph  (b)(2).  Funds  that  consider 
using  an  earlier  repurchase  pricing  date  pursuant  to 
paragraph  (aK6)(iii)  may  Deed  to  conrinn  that  early 
repurchase  will  comply  «vith  the  asset  coverage 
requirements  of  section  16  even  if  no  senior 
secuirities  mature  or  are  called.  If  early  repurchase 
under  those  cociditjoos  did  not  comply  with  the 
asset  coverage  requirements,  repurchase  would  be 
prohibited  by  section  lB(a). 


As  proposed,  paragraph  (b)(9)  would 
have  limited  funds  relying  on  rule  23c- 
3  to  borrowing  with  asset  coverage  of 
300  percent;  this  requirement  was  the 
same  as  the  open-end  fund  senior 
security  standard,  with  the  difference 
that  eligible  lenders  were  not  limited  to 
banks.  One  commenter  supported  the 
proposed  restrictions  on  senior 
securities. '^  Otherwise,  commenters 
criticized  the  prof>osed  restrictions.  One 
commented  that  if  a  one  month  payment 
period  were  permitted,  funds  would 
have  greater  ability  to  reduce  senior 
securities  if  necessary  to  meet  asset 
coverage  requirements.^'  Another 
commenter  stated  that  the  rule  should 
impose  no  restrictions  on  the  issuance 
of  senior  securities  by  closed-end 
interval  funds.'*  Several  commenters 
suggested  th^t  funds  should  be  able  to 
issue  senior  securities,  pursuant  to  the 
standard  in  section  18(a),  so  long  as 
some  amount  of  those  senior  securities 
is  callable  or  will  mature  within  the 
time  period  by  which  a  fund  must  pay 
repurchase  proceeds.''^  They  argued  that 
such  senior  securities  would  give  funds 
the  ability  to  reduce  their  outstanding 
senior  securities  or  other  indebtedness 
enough  that  asset  coverage  requirements 
would  not  preclude  repurchases. 
Paragraph  (b)(9)  as  adopted  responds  to 
those  suggestions. 

C.  Liquidity 

Paragraph  (b){10)  imposes  a  liquidity 
standard  on  closed-end  interval  funds  to 
ensure  that  funds  can  complete 
repurchase  offers.  Rule  23c-3  as 
proposed  would  have  required  certain 
percentages  of  a  fund's  assets  to  consist 
of  assets  that  could  be  sold  or  disposed 
of  in  the  ordinary  course  of  business  in 
seven  days  at  approximately  the  price  at 
which  the  fund  valued  the  assets;  this 
was  derived  from  the  seven-day 
standard  applicable  to  open-end 
comp>anies.'"  Instead  of  that  standard, 
paragraph  (b){10)  as  adopted  requires 
that  a  specified  percentage  of  the 
portfolio  consist  of  assets  that  can  be 
sold  or  disposed  of  in  the  ordinary 
course  of  business,  at  approximately  the 
price  at  which  the  fund  has  valued  the 
investment,  within  the  period  within 


^'  New  York  Bar  Committee  Commeot  Letter, 
supra  note  21.  ai  12. 

'"  Davis  Polk  Comment  Letter,  supra  note  21,  at 
7. 

''''Ropes  *  Gray  Conunent  Letter,  supra  note  20, 
at  a. 

^'  See.  e.^..  IQ  Commeot  Letter,  supra  note  19.  at 
15-16  (suggesting  that  an  amount  of  senior 
securities  equal  to  the  maximum  repurchase 
amount  should  be  callable);  Prudential  Comment 
Letter,  sttpra  note  45.  at  10-11. 

'«Sec  Act  RsL  Na  694«.  supra  Dole  B,  57  FR 
3471Z.  See  supia  note  7  and  accompanying  text  on 
the  seven-day  standard  Cor  open-end  companies. 


which  the  fund  pays  repurchase 
proceeds.'^  This  modification 
corresponds  to  the  changes  in  rule  23c- 
3  permitting  funds  operating  under  the 
rule  to  take  up  to  twenty-one  days  to 
pay  repurchase  proceeds.  In  addition, 
paragraph  (b)(10)  as  adopted  counts  as 
satisf>'ing  the  liquidity  requirement  any 
asset  that  matures  by  the  repurchase 
payment  deadline.  This  latter  category 
of  assets  is  derived  from  a  provision  in 
the  liquidity  standard  of  proposed  rule 
22e-3.'« 

The  standard  requires  that,  from  the 
time  of  the  repurchase  offer  until  the 
repurcJiase  pricing  date,  a  fund  making 
a  repurchase  offer  under  rule  23c-3 
must  have  assets  satisfying  the  liquidity 
standard  equal  to  at  least  100  percent  of 
the  repurchase  offer  amount.  The 
standard  has  been  modified  from  the 
proposal  in  three  respects.  First,  the  rule 
eliminates  the  part  of  the  proposed 
liquidity  standard  that  would  have 
required  a  closed-end  interval  fund  to 
maintain  at  all  times  a  certain 
percentage  of  its  portfolio  in  assets 
satisfying  the  liquidity  standard. 
Commenters  criticized  this  provision  as 
requiring  a  level  of  Uquidity  even  when 
a  repurchase  offer  was  months  away  and 
there  was  no  need  for  such  liquidity. 
Second,  the  standard  applies  from  the 
time  a  fund  sends  out  the  repurchase 
offer  notification  until  the  repurchase 
pricing  date,  while  under  the  proposed 
rule  the  comparable  part  of  the  standard 
literally  applied  only  when  the  fund 
sends  out  the  notification.  This 
application  of  the  standard 
Continuously  during  the  repurchase 
offer,  rather  than  just  at  one  time,  better 
effects  the  stated  purpose  of  ensuring 
that  the  fund  is  in  a  position  to  carry  out 
the  repurchase  offer.  Third,  the 
percentage  has  been  reduced  from  the 
proposal:  from  150  percent  of  the 
repurchase  offer  amount  to  100  percent. 
The  100  percent  requirement  should 
still  assure  that  a  fund  that  makes  a 
repurchase  offer  is  in  a  position  to  carry 
out  that  ofTer. 

Virtually  all  commenters  criticized 
the  proposed  liquidity  standard  as 
overly  restrictive.  Some  commented  that 
the  standard  would  deter  funds  from 
relying  on  rule  23c-3,  since  other 
closed-end  funds  are  subject  to  no 
liquidity  requirement.'*  Some 
questioned  whether  any  liquidity 
standard  is  needed  and  that  an  adviser's 
ability  to  determine  whether  a  fund's 


"This  reqiiiramenl  means  that  Individual  assets 
must  be  saleable  under  those  circumstances,  and 
not  necessarily  that  the  entire  ipeciTied  percentage 
of  a  fund's  portfolio  be  saleable  within  that  period. 

"Paragraph  (cKlMii). 

"See.  e.^..  Prudential  Comment  I^ter.  supra 
note  45.  at  12. 
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assets  are  sufficiently  liquid,  together 
with  a  longer  payment  period  should 
provide  sufficient  protections.*® 
Another  argued  that  review  by  directors 
should  take  the  place  of  any  hquidity 
standard."'  Several  commenters 
proposed  alternative  liquidity 
requirements,  including  suggestions  that 
a  liquidity  standard  should  apply  at 
different  times."  as  well  as  that  the  rule 
should  impose  lower  percentages.*^ 
Commenters  suggested  that  closed-end 
hinds  should  have  same  ability  as  under 
22e-3  to  count  maturing  debt  seciulties 
as  liquid.**  The  liquidity  standard  as 
proposed  would  have  limited  a  fund's 
ability  to  invest  in  less  liquid  securities. 
The  modification  of  the  period  for 
pajring  repurchase  proceeds,  and  hence 
of  the  liquidity  requirement  would 
permit  funds  to  rely  on  rule  23c-3  while 
holding  a  less  liquid  portfolio  than  a 
conventional  mutual  fund  or  than  many 
conventional  closed-end  funds. 

As  under  the  proposal,  subparagraphs 
(ii]  and  (iii)  of  paragraph  (b)(10)  impose 
certain  duties  on  the  board  of  directors. 
Subparagraph  (iii)  as  adopted  requires 
the  board  of  directors  to  review  the 
hquidity  of  a  fund's  portfolio  as  the 
board  deems  necessary.  As  proposed, 
this  provision  would  have  required  the 
board  to  conduct  that  review  at  least 
annually.  The  annual  review 
requirement,  however,  appears 


'"See,  e.g.,  ABA  Subcommittee  Comment  Letter, 
tupro  note  2S:  Meirill  Lynch  Comment  Letter, 
supra  note  22,  at  7. 

•'  Brown  k  Wood  Comment  Letter,  supra  note  19. 
at  20. 

''See,  e,g..  Ropes  A  Gray  Comment  Letter,  supra 
note  20,  at  7  (the  150%  requirement  should  apply 
only  during  the  period  between  the  notification  and 
the  repurchase  deadline:  and  any  continuous 
liquidity  requirement  should  not  apply  during  any 
period  during  which  a  fund  could  delay  its  first 
repurchase  offer  after  the  Initial  public  offering):  IQ 
Comment  Letter,  supra  note  19,  at  16-19  (any 
liquidity  requirement  should  apply  only  at  each 
repurchase  deadline  and  should  be  a  31  day 
standard,  applied  to  8S%  of  repurchase  offer 
amount:  if  repurchase  offers  are  fully  subscribed, 
funds  can  borrow);  Fidelity  Comment  Letter,  supra 
note  44,  at  y-6  (the  standard  should  require  (1)  that 
a  fund,  at  beginning  of  a  repurchase  offer,  have 
potential  to  have  sufficient  cash  by  payment 
deadline  to  satisfy  a  reasonable  estimate  of  the 
amount  likely  to  be  tendered:  and  (2)  that  the  fund, 
seven  days  after  the  repurchase  request  deadline, 
must  have  liquid  assets  equal  in  value  to  the  shares 
actually  tendered;  that  a  "reasonable  estimate" 
would  be  based  on  the  greater  of  the  amount 
tendered  in  the  most  recent  offer  and  the  average 
number  of  share*  tendered  in  the  (our  preceding 
repurchase  offers). 

"  See  Prudential  Commera  Letter,  supra  note  45, 
al  12  (funds  should  be  required  to  maiotain  assets 
aqua]  to  ft5%  of  the  repurchase  offer  amount  in 
assets  that  are  liquid  by  7  day  standard  (or  by  31 
day  standard  if  longer  repayment  permitted),  or  in 
assets  that  mature  by  the  repurchase  payment 
d«Mlline). 

**  See,  ».g.,  Davis  Polk  Coaunenl  Letter,  supra 
note  21.  al  7;  Rope*  *  Gray  Commeol  Letter,  supra 
note  20,  al  7. 


inconsistent  with  the  Commission's 
recent  proposal  to  delete  annual  review 
requirements  in  certain  other  rules 
under  the  Act.**  Accordingly,  that 
requirement  has  been  deleted. 

D.  Independent  Directors 

Paragraph  (b)(8)  requires  that  a  fund 
making  repurchase  offers  under  rule 
23C-3  have  a  board  with  a  majority  of 
directors  who  are  not  interested  persons 
of  the  fund  and  who  are  self- 
nominating.  This  requirement  is 
intended  to  ensure  that  the  board  of 
directors  provides  independent 
decisions  or  scrutiny  for  actions  or 
decisions  that  may  involve  a  conflict  of 
interest  between  the  adviser  and 
shareholders.  This  requirement  is  not 
changed  from  the  rule  as  proposed. 
Certain  commenters  questioned  the 
appropriateness  of  this  requirement  and 
the  extent  of  any  potential  conflict 
between  the  fund  and  the  adviser.*** 
Some  commenters  implied  that  the 
proposed  requirement  was  simply  the 
implementation  of  the  recommendation 
in  the  Protecting  Investors  report  that 
investment  company  boards  of  directors 
include  a  majority  of  independent 
directors  and  that  the  independent 
directors  be  self-nominating.*"  As  stated 
in  the  proposing  release,  however,  the 
determination  of  the  amount  of  each 
repurchase  offer  presents  a  potential 
conflict  of  interest  between  the 
investment  adviser  and  shareholders: 
the  investment  adviser  may  be 
interested  in  making  a  small  repurchase 
offer  in  order  to  retain  maximum  assets 
under  management,  while  the 
shareholders  may  be  interested  in 
having  a  large  repurchase  offer  made  so 
that  the  fund  will  repurchase  all  shares 
that  are  tendered.  This  potential  conflict 
is  not  present  with  other  investment 
companies;  for  example,  no  such 
conflict  exists  for  open-end  companies, 
and  proposed  rule  22e-3  contains  no 
comparable  requirement.  Under  rule 
23C-3  as  adopted,  the  fund  has  greater 
latitude  than  under  the  proposal  to  set 
the  repurchase  offer  amount. 
Accordingly,  the  independent  director 
requirements  of  paragraph  (b)(8)  have 
been  retained  as  proposed. 


"Revision  of  Certain  Annual  Review 
Requirements  of  Investment  Company  Boards  of 
Directors,  Securities  Act  Release  No.  6971  (Dec.  30, 
1992).  58  FK  2999. 

'^See,  eg..  New  York  Bar  Committee  Comment 
Lalter,  supra  note  21,  at  6-9;  Rope*  k  Gray 
Comment  Letter,  supra  note  20,  at  3-4,  8. 

"E-g;  ICI  Comment  Letter,  supra  note  19,  at  19. 
See  Protecting  Investors,  supra  note  1,  Chapter  7, 
divestment  Company  Governance. 


E.  Offerings  of  Securities  by  Companies 
Making  Periodic  Repurchase  Offers 

Closed-end  interval  funds  may  offer 
additional  shares  in  order  to  counter 
reductions  in  net  assets  caused  by 
repurchases  or  in  order  to  increase 
assets  under  management.  In  the 
proposing  release,  the  Commission  did 
not  propose  any  new  rules  or  rule 
changes  to  accommodate  such  offerings 
but  requested  comment  whether  it 
should  amend  rule  415  under  the 
Securities  Act  or  adopt  a  post-effective 
amendment  procedure  comparable  to 
rule  485  under  the  Securities  Act.**  All 
commenters  that  addressed  the  topic 
agreed  that  the  Commission  should 
amend  the  rules  governing  offerings  by 
closed-end  funds.  They  noted  that 
exemption  from  rule  lOb-6  does  not 
obviate  the  need  for  changes  to  permit 
continuous  or  delayed  offerings 
(including  intermittent  offerings). 
Accordingly,  the  Commission  today  is 
proposing  a  new  rule  and  rule 
amendments  to  modify  the  offering  and 
registration  procedures  available  to 
closed-end  interval  funds.*' 

F.  Disclosure  Regarding  Repurchase 
Offers 

1.  Staff  Guide 

When  the  Commission  proposed  rule 
23C-3  regarding  periodic  repurchase 
offers  by  closed-end  investment 
companies,  it  also  published  for 
comment  a  new  staff  Guide  for  Form  N- 
2  (Guide  10),  whic:h  is  intended  to  assist 
registrants  and  their  counsel  in  the 
preparation  of  registration  statements 
for  closed-end  investment  companies 
intending  to  make  such  repurchase 
offers.  Several  comments  were  received 
on  the  Guide,  and,  as  a  result,  the  Guide 
has  been  revised  to  reflect  these 
comments  as  well  as  changes  in  the  rule 
as  adopted.  In  particnilar,  changes  have 
been  made  to  reflect  (1)  the  fact  that  the 
rule  as  adopted  does  not  require  the 
maximum  and  minimum  amount  of 
each  repurchase  offer  to  be  specified  as 
matters  of  fundamental  policy,  (2)  the 
additional  risks  redeeming  shareholders 
may  face  as  a  result  of  the  extension  of 
the  maximum  permissible  repurchase 
period  from  seven  days  to  twenty-one 
days,  and  (3)  the  requirement  for 
disclosure  of  total  return  based  upon  net 
asset  value  as  well  as  current  market 
price  for  registrants  making  periodic 
repurchase  offers  for  their  shares.^  In 


"  17  CFR  230.415,  .48S. 

**Sec.  Act  Rel.  6989,  supra  note  2. 

""One  commenter  recommended  additional 
disclosure  with  respect  to  the  illiquid  nature  of  a 
closed-end  interval  fund's  portfolio  and  the 
increased  risk  associated  with  an  investment  in 
such  a  fund.  The  Commission  doe*  not  believe  that 
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addition,  several  changes  have  been 
made  in  Guide  2  ("Issuer  Repurchase  of 
Securities")  to  reflect  the  adoption  of 
procedures  for  discretionary  repurchase 
offers  by  closed-end  investment 
companies. 

Guide  10  also  provides  instructions 
for  the  disclosure  of  "total  investment 
return"  as  part  of  the  Financial 
Highlights  section  in  response  to  Item  4 
of  Form  N-2.  Guide  10  clarifies  that  a 
closed-end  interval  fund  whose  shares 
are  publicly  traded  should  calculate  and 
disclose  total  investment  return  based 
on  both  the  current  market  price  of  the 
fund's  common  stock  and  the  net  asset 
value  thereof;  a  fund  whose  shares  are 
not  pubhcly  traded  should  calculate 
total  return  only  on  the  basis  of  its  net 
asset  value.  The  proposing  release, 
which  was  published  before  the 
adoption  of  the  amendments  to  Form 
N-2  requiring  total  investment  return, 
requested  comment  on  whether  funds 
should  be  either  permitted  or  required 
to  provide  total  return  information  in 
their  financial  highlights  based  only  on 
net  asset  values  rather  than  on  market 
price  of  the  fund's  shares.  Commenters 
suggested  various  options  permitting  or 
requiring  total  return  based  on  net  asset 
value."  Guide  10,  as  published  here, 
responds  to  those  comments. 

2.  Terminology  for  Funds  Operating 
Under  Rule  23c-3 

Rule  23c>3  does  not  include  any 
requirement  that  funds  operating  under 
rule  23C-3  use  any  descriptive  term  to 
distinguish  themselves  from  other 
investment  companies.  Some 
commenters  suggested  that  closed-end 
funds  operating  under  rule  23c-3 
should  be  required  to  use  a  descriptive 
term  [e.g.  "periodic  repurchase", 
"interval",  or  "closed-end  interval")  on 
prospectus  cover,  and  in  advertisements 


such  additional  disclosure  is  required.  Onlika  open- 
end  funds,  closed-end  funds  are  not  required  to 
meet  any  liquidity  requirement  with  respect  to  their 
portfolio  investments.  Dosed-end  interval  funds, 
however,  must  comply  with  the  minimum  liquidity 
requirements  of  rule  23c-3(bMlO)  and,  as  a  result, 
may  be  more,  i«ther  than  less,  liquid  than  their  non- 
repurchasing  counterparts. 

"  la  Comment  Letter,  supra  note  19,  at  20-21  (all 
dosed-end  funds,  including  funds  under  rule  23c- 
3,  should  be  required  to  reflect  total  return  using 
net  asset  values);  Fidelity  Comment  Latter,  supra 
note  44.  at  10:  NASAA  Comment  Letter,  supra  note 
28,  at  5-6  (total  return  should  be  calculated  using 
both  market  and  net  asset  values).  Other 
commenters  staled  that  funds  should  have  the 
flexibility  to  use  either  kind  of  total  return 
information.  Brown  A  Wood  Comment  Letter,  supra 
note  19.  at  23  (stating  that  the  Commission  should 
require  "appropriate  disclosure  regarding  the 
limitations  of  the  reliability  of  such  [total  return] 
information");  Merrill  Lynch  Comment  Letter, 
supra  note  22,  at  7. 


and  sales  literature."  Such  terminology 
may  not  provide  accurate  information  to 
the  public  about  a  new  type  of  fund 
since  the  rule  would  encompass  two 
types  of  funds  that  may  operate 
differently:  Funds  that  are  exchange 
traded  and  use  repurchase  procedures 
as  an  incidental  mechanism  to  enhance 
market  price;  and  funds  that  are  not 
exchange  traded  and  whose  repurchase 
offers  provide  the  sole  source  of 
liquidity  for  shareholders.  Therefore, 
the  rule  as  adopted  does  not  require  the 
use  of  any  specific  term.  The 
Commission,  however,  while  not 
requiring  the  use  of  any  specific  terra, 
believes  that  it  would  be  deceptive  and 
misleading  for  a  closed-end  fimd  to  use 
any  term  or  name  implying  that  its 
securities  are  redeemable  or  that  the 
fluid  is  a  mutual  fund." 

3.  Disclosure  in  the  Annual  Report 

Paragraph  (b){2)(ii)  requires  a  closed- 
end  interval  fund  to  include  in  its 
annual  report  to  shareholders  certain 
information  about  its  repurchase  offers. 
Subparagraph  (A)  requires  the  fund  to 
disclose  its  fundamental  repurchase 
poUcy  under  paragraph  (b)(2)(i).  Under 
subparagraph  (B),  the  fund  must  include 
information  about  the  repurchase  offers 
during  the  year  covered  by  the  annual 
report.  Including  the  number  of 
repurchase  o^ers,  the  repurchase  offer 
amount  in  each  repurchase  offer,  the 
amount  tendered  in  each  repurchase 
offer,  and  the  extent  to  which  the  fund 
relied  upon  the  oversubscription 
allowance,  prorated  repurchases,  or 
relied  upon  the  exceptions  to  proration 
under  paragraph  {b)(5).  This 
requirement,  which  was  not  included  in 
the  proposal,  is  intended  to  ensure  that 
investors  who  purc:hase  shares  in  a 
secondary  market  can  have  access  to 
relatively  current  disclosure  about  a 
fluid's  repurchase  procedures.  Several 
commenters  suggested  that  rule  23c-3 
should  ensure  that  information  reaches 
investors  who  purchase  In  the 
secondary  market  through  such  means 
as  requirements  for  filing  documents 
with  the  Commission  containing 
disclosure  of  changes  in  funds' 
procedures.**  or  through  inclusion  of  a 
copy  of  a  fund's  repurchase  policy  in  its 


"la  Comment  Letter,  supra  note  19.  at  10; 
Fidelity  Comment  Letter,  supra  note  44,  at  20 
(suggesting  the  term  "closed-end  interval  fund"). 

•'  See  Fidelity  Comment  Letter,  supra  note  44,  at 
10  (recommending  that,  under  section  35  of  the  Act, 
the  Commission  should  prohibit  closed-end  funds 
from  using  a  name  implying  thai  securities  are 
redeemable  or  that  a  closed-end  fund  is  a  mutual 
fund). 

**  Fidelity  Comment  Letter,  supro  note  44.  al 
3-4  (noting  that  there  is  no  required  disclosure 
document  comparable  to  a  Form  a-K  or  lO-Q). 


annual  report  to  shareholders.**  Another 
commenter  suggested  that  Form  N-2 
should  require  disclosure  concerning  a 
fund's  experience  with  repurchase 
offers  (including  frequency,  amoimt 
offered  to  repurchase,  and  the  amount 
tendered):  and  that  this  disclosure 
should  allow  investors  to  assess  the 
likelihood  that  their  shares  would  be 
repurchased.**  Paragraph  (b)(2)(ii)  as 
adopted  requires  such  disclosure  in  the 
annual  report.*' 

G.  Amendment  to  Rule  lOb-6 

Rule  lOb-6  under  the  Securities 
Exchange  Act  (17  CFR  240.10b-6l 
generally  prohibits  persons  involved  in 
a  distribution  of  securities  from  bidding 
for  or  purchasing  those  securities  and 
certain  related  securities  until  after  their 
participation  in  the  distribution  is 
complete.  New  paragraph  (h)  of  rule 
10b--6  exempts  repurchases  pursuant  to 
rule  23C-3  from  that  prohibition.  The 
scope  of  the  exemption  would  be 
broader  than  under  the  proposal 
because  of  the  adoption  of  paragraph  (c) 
of  rule  23C-3,  which  provides  for 
limited  discretionary  repurchase  offers. 
Commenters  on  the  proposal 
unanimously  endorsed  the  proposed 
exemption  from  rule  lOb-6,  and  several 
commenters  specifically  suggested  that 
discretionary  repurchase  offers  should 
come  under  the  same  exemption.  They 
argued  that  investment  company 
repurchases  at  net  asset  value  do  not 
involve  the  abuses  that  rule  lOb-6  was 
intended  to  prevent.  Accordingly,  new 
paragraph  (h)  of  rule  10b-€  continues  to 
exempt  repurchase  offers  pursuant  to 
rule  23C-3. 

H.  Amendments  to  Tender  Offer  Rules 

New  paragraph  (h)(7)  of  Exchange  Act 
rule  13e-4  exempts  repurchase  offers 
pursuant  to  rule  23c-3  bom  the 
requirements  of  rule  13e-4  for  issuer 
tender  offers.  In  addition,  new  Exchange 
Act  rule  14e-6  exempts  such  repurchase 
offers  from  rules  14e-l  and  14e-2.  The 
scope  of  these  exemptions  would  be 
broader  than  under  the  proposal 
because  of  the  adoption  of  paragraph  (c) 
of  rule  23o-3,  which  provides  for 
limited  discretionary  repurchase 
offers.'*  Commenters  on  the  proposal 


**  See,  e^..  Brown  *  Wood  Comment  Latter, 
supia  note  19.  at  22:  Prudential  Comment  Latter, 
supra  note  45.  at  a 

**New  York  Bar  Committee  Comment  Letter, 
supra  luMa  21,  al  12. 

'^  Cf.  paragraph  (b)  of  rule  Sb-ie.  which  exempt* 
dosed-and  funds  from  that  rule's  requirements  to 
update  their  registration  statements  annually  if  the 
funds  disdose  certain  iniormatioa  in  their  «nnii«l 
reports.  17  CFR  270.Sb-ie(b). 

**  Repurchase  offers  pursuant  to  rule  23c-3  are 
Dot,  however,  exempted  herein  from  other  tender 

CootiaiMd 
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stated  that  discretionary  repurchase 
offers  complying  with  23c-3.  if 
permitted,  should  also  be  exempt  from 
the  tender  offer  rules  to  the  same  extent 
as  funds  maiung  periodic  repurchase 
offers.^  Accordingly,  new  paragraph 
(h)(7)  of  rule  13e-4  and  new  rule  14e- 
6,  as  adopted,  respond  to  those 
suggestions. 

/.  Discretionary  Repurchase  Offers 

Paragraph  (c)  of  rule  23c-3  establishes 
requirements  for  closed-end  fund 
repurchase  offers  that  are  made,  not 
periodically,  but  at  such  time  as  a  fund 
may  determine  in  its  discretion.  These 
discretionary  offers  would  be  available 
both  to  funds  maidng  periodic 
repurchase  offers  pursuant  to  paragraph 
(b),  and  to  other  closed-end  funds  or 
business  development  companies  that 
do  not  make  periodic  repurchase  offers. 
Funds  couid  make  discretionary  oH^ers 
not  more  firequentiy  than  on::e  every  two 
years.  This  limitation  is  intended  in  part 
to  ensure  that  funds  do  not  make 
discretionary  offers  more  frequently  as  a 
means  of  circumventing  the 
fundamental  policy  requirements  in 
paragraph  fb)(2)  concerning  the 
frequency  of  repurchase  offers. 

The  proposing  release  requested 
comment  whether  rule  23c-3  should 
permit  repurchase  offers  that  are  not 
made  on  a  periodic  basis  as  a  matter  of 
fundamental  policy.  Several 
commenters  argued  that  rule  23o-3 
should  permit  funds,  including  funds 
that  do  not  make  periodic  repurchase 
offers  pursuant  to  rule  23o-3.  to  make 
discretionary,  non-periodic  repurchase 
offers.  Some  commenters  suggested  that 
such  offers,  if  permitted,  should  be 
limited  to  not  more  than  one  in  a 
speciGed  period  such  as  two  or  three 
years.'**  They  argued  that  such  offers  do 
not  present  a  potential  conflict  of 
interest;  rather,  any  potential  conflict 
lies  in  the  likelihood  that  an  adviser 
would  restrict  offers,  not  make  too  many 
offers."" 

Such  offers  must  comply  with  several 
of  the  requirements  that  apply  to 
periodic  repurchase  offers  under 
paragraph  (b).  The  fund  must  pay 
repurchase  proceeds  within  twenty-one 
days  after  the  repurchase  request 
deadline  and  must  determine  the 
applicable  net  asset  value  seven  days 


before  the  payment  deadline.  Because 
these  offers  would  be  discretionary,  a 
fund  making  such  offers  would  not  be 
required  to  adopt  a  fundamental  policy 
specifying  the  terms  of  such  offers:  thus. 
discretionary  repurchase  offers  would 
require  only  a  vote  of  the  directors,  and 
not  a  vote  of  shareholders.  Discretionary 
repurchase  offers  would  be  subject  to 
the  provisions  regarding  suspension  or 
postponement  of  repurchase  offers  In 
paragraph  (b)(3).  A  fund  must  send 
shareholders  a  notification  pursuant  to 
paragraph  {b)(4).""  The  fund  would  be 
required  to  prorate  repurchases  and 
would  have  the  options  of  the 
oversubscription  allowance  and 
proration  exceptions  under  paragraph 
(b)(5).  As  tvith  periodic  repurchase 
offers,  under  paragraph  (b)(6)  a  fund 
must  pennit  the  withdrawal  or 
modification  of  repurchase  requests 
under  the  repurchase  request  deadline, 
and  may  not  do  so  thereafter.  Under 
paragraph  (b)(7)(ii),  the  fund  must 
compute  net  asset  value  on  each  of  the 
five  business  days  preceding  the 
repurchase  request  deadline.  The  fund 
must  satisfy  the  independent  director 
requirements  of  paragraph  (b)(8). 
Finally,  the  funcf  must  satisfy  the 
liquidity  standard  of  paragraph 
(b)(10)(i),  as  well  as  the  cure  provision 
of  paragraph  (b)(10)(ii). 

Paragraph  (c)  does  not  require 
discretionary  repurchase  offers  to 
comply  with  the  net  asset  value 
computation  requirement  of  paragraphs 
(b)(7)  (i)  and  (iii),  or  the  senior  security 
provisions  of  paragraph  (b)(9). 

/.  Other  Issues 

1.  Warrants  and  Similar  Rights 

One  commenter  suggested  that  funds 
should  be  permitted  to  issue  long-term 
warrants. '"^  Another  commenter 
suggested  that  closed-end  funds  should 
be  able  to  sell  shares  as  units, 
comprising  common  and  convertible 
preferred  shares  (or  other  possibiUties 
like  warrants  or  convertible  bonds).'** 
Section  18  prohibits  such  practices. 
Moreover,  the  issuance  of  warrants  or 


otrer  ruJas.  including  rule  13»-3,  whkii  applies  to 
certam  going  private  transaction*.  17  CFR  240. 13e- 
3. 

^ABA  Subcommittee  Commaot  Letter,  supia 
note  25,  at  6;  Brown  k  Wood  Comment  Letter,  supm 
note  19,  at  23-24. 

'00  ABA  Subcommittee  Commeoi  Letter,  supra 
note  25.  at  6. 

""  See  Davis  Polk  Coouaeat  Letter,  supra  note  21, 
atS. 


'"^  ABA  Subcommittee  Comment  Letter,  supra 
note  25,  at  13  (suggesting  thai  nouftcation  be 
required  if  discretionary  oilars  are  included  in  the 
rule). 

■<"  Davis  Polk  Comment  Letter,  supm  note  21,  at 
0-10  (ttotiDg  that  such  warrants  are  permitted  in  the 
U.K.).  With  limited  exceptions,  section  ie(d)  of  the 
Act  lis  U.S.C  80a-lB<d)|  prohibiu  man«gemea( 
investment  comptmies  from  issuing  warranis  or 
rights  except  warrants  or  rights  that  expire  within 
120  days  after  issuance  and  that  are  lamed 
exclusively  and  ratably  to  •  claM  or  das*  ol  the 
companies'  security  holders. 

""  Letter  from  Newgate  Management  AssodalM 
to  Jonathan  a  KMz.  Secretary.  SEC  4  (Oct  30. 
1992).  File  No.  S7-27-02  jbefeinafler  New^l* 
Comment  Letierl. 


imits  is  outside  the  scope  of  the 
Commission's  proposal.  Accordingly, 
rule  230-3  as  adopted  does  not  include 
any  exemption  from  section  18  to 
accommodate  the  issuance  of  such 
securities. 

2.  Market  Transactions 

Rule  23c-3  applies  only  to  repurchase 
offers  to  all  shareholders  at  net  asset 
value.  Thus,  it  does  not  include  any 
repurchases,  including  repurchases 
made  in  the  secondary  market,  at  prices 
other  than  a  price  based  on  net  asset 
value.  Two  commenters  argued  that 
closed-end  funds  should  be  able  to  buy 
shares  in  the  market  at  a  discount,  and 
to  sell  new  shares  above  net  asset  value 
when  the  market  is  trading  at  a 
premium.  One  of  those  commenters 
argued  that  permitting  market  purchases 
should  increase  demand  and  raise 
prices  and  should  hot  involve  the 
expenses  of  notifying  shareholders  or 
any  repurchase  fees.'"*  Such 
transactions,  however,  because  they 
would  not  occur  at  net  asset  value, 
would  dilute  the  interests  of  either 
shares  that  are  tendered  or  those  that  are 
not.  Accordingly,  rule  23c-3  as  adopted 
does  not  provide  for  such  transactions. 

m.  Cost/Benefit  Analysis 

Rule  23C-3  should  facilitate  periodic 
repur(±ases  by  closed-end  investment 
companies  and  thus  should  attract 
greater  investment  in  closed-end 
companies,  which  may  invest  in  less 
liquid  assets,  including  venture  capital 
and  small  business  investments. 
Repurchase  offers  under  the  rule  are 
exempted  from  certain  tender  offer  rules 
under  the  Exchange  Act  and  thus  are 
not  subject  to  the  filing  fees  imposed  on 
issuer  tender  offers  under  rule  13e-4; 
this  exemption  should  reduce  the  filing 
costs,  as  well  as  legal  costs,  currently 
incurred  by  closed-end  funds  making 
issuer  tender  offers.  Closed-end  funt^ 
making  repurchase  offers  under  rule 
23c-3  are  exempted  from  the 
requirements  to  provide  certain 
disclosure  to  shareholders  and  to  the 
Commission  pursuant  to  rule  13e-4. 
The  rule  replaces  that  requirement  with 
a  requirement  to  provide  certain 
information  to  shareholders  and  to  file 
copies  of  that  disclosure  with  the 
Commission;  the  Commission  believes 
that  the  disclosure  and  filing  required 
under  rule  23c-3  should  be  less 
burdensome  than  the  requirements 
under  rule  13e-4. 


'<"  Newgate  Coauaent  Letter,  supro  note  104,  at 
3;  Ruckstuhl  Comment  Letter,  supra  note  49.  at  1. 
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IV.  Summary  of  the  Final  Regulatory 
Flexibility  Analysis 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  which  was 
prepared  in  accordance  with  5  U.S.C 
603.  was  pubhshed  in  Securities  Act 
Release  No.  6948.  No  comments  were 
received  on  this  analysis.  Some 
commenters  on  rule  23c-3.  however, 
questioned  whether  the  rule  as 
proposed  could  result  in  additional 
costs  for  funds  that  might  be  passed  on 
to  investors.  The  Commission  has 
prepared  a  Final  Regulatory  Flexibility 
Analysis  in  accordance  with  5  U.S.C. 
604  and  has  clariHed  in  this  release  the 
interpretation  of  certain  aspects  of  rule 
23c-3  to  respond  to  commenters' 
questions.  A  copy  of  the  Final 
Regulatoiy  Flexibility  Analysis  may  be 
obtained  by  contacting  Robert  G. 
Bagnall.  Mail  Stop  10-6.  Securities  and 
Exchange  Commission,  450  5th  Street. 
N\V.,  Washington,  DC  20549. 

List  of  Subjects  in  17  CFR  Parts  239. 
240, 270,  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  the  Adopted  Rules  and  Rule 
Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  amending 
Chapter  II.  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77j. 
77s,  77ee€.  77ggg,  77nnn.  77sss,  77ttt.  78c, 
78d,  781,  78),  78/.  78ni.  78n.  78o.  78p.  78s, 
78w,  78x,  7a//(d),  79q,  79t,  80a-20,  80a-23. 
80a-29,  80a-37.  80b-3,  80b-4,  and  80b-n, 
unless  otherwise  noted. 

2.  Section  240.10b-6  is  amended  by 
redesignating  paragraph  (h)  as 
paragraph  (i)  and  adding  new  paragraph 
(h)  to  read  as  follows: 

§240.10t>-6    Prohibitions  against  trading 
by  persons  interested  in  a  distribution. 

•         •         •         •         • 

(h)  The  provisions  of  this  section  shall 
not  apply  to  repurchases  of  equity 
securities  pursuant  to  §  270.23c-3  of 
this  chapter  by  a  closed-end 
management  investment  company.  Any 
terms  used  in  this  paragraph  (h)  which 
are  defined  in  the  Investment  Company 
Act  of  1940  [15  U.S.C.  80al  shall  have 
the  meanings  specified  in  such  Act. 

3.  Section  240.13e-4  is  amended  by 
removing  the  word  "or"  following  the 


semicolon  at  the  end  of  paragraph  (h)(6). 
redesignating  paragraph  (h)(7)  as 
paragraph  (h)(8).  and  adding  new 
paragraph  (h)(7)  to  read  as  follows: 

1240.13*^    Tander  oftars  by  iaauera. 

(h)'  •  ' 

(7)  Off^ers  by  closed-end  management 
investment  companies  to  repurchase 
equity  securities  pursuant  to  §  270.23c- 
3  of  this  chapter;  or 
•        •        •        •        • 

4.  By  adding  §  240.14e-6  to  read  as 
follows: 


S  240.1 4«-6    Repurchasa  offers  by  certain 
closed-end  registered  Investnient 
companies. 

Sections  240.14e-l  and  240.14e-2 
shall  not  apply  to  any  offer  by  a  closed- 
end  management  investment  company 
to  repurchase  equity  securities  of  which 
it  is  the  issuer  pursuant  to  §  270.23c-3 
of  this  chapter. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

5.  The  authority  citation  for  part  270 
is  amended  by  adding  the  following 
citation: 

Authority:  15  U.S.C  80a-l  et  seq..  80a-37. 
80a-39,  unless  otherwise  noted; 

Section  270.23c-3  also  issued  under 
15  U.S.C.  80a-23(c). 

6.  By  adding  §  270.23C-3  to  read  as 
follows: 

S  270.23C-3    Repurchase  offers  by  closed- 
end  companies. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  Periodic  interval  shall  mean  an 
interval  of  three,  six.  or  twelve  months. 

(2)  Repurchase  offer  shall  mean  an 
offer  pursuant  to  this  section  by  an 
investment  company  to  repurchase 
common  stock  of  which  it  is  the  issuer. 

(3)  Repurchase  offer  amount  shall 
mean  the  amount  of  common  stock  that 
is  the  subject  of  a  repurchase  offer, 
expressed  as  a  percentage  of  such  stock 
outstanding  on  the  repurchase  request 
deadline,  that  an  investment  company 
offers  to  repurchase  in  a  repurchase 
offer.  The  repurchase  offer  amount  shall 
not  be  less  than  five  percent  nor  more 
than  twenty-five  percent  of  the  common 
stock  outstanding  on  a  repurchase 
request  deadline.  Before  each 
repurchase  offer,  the  repurchase  offer 
amount  for  that  repurchase  offer  shall  be 
determined  by  the  directors  of  the 
company. 

(4)  Repurchase  payment  deadline 
with  respect  to  a  tender  of  common 
stock  shall  mean  the  date  by  which  an 


investment  company  must  pay 
securities  holders  for  any  stock 
repurchased.  A  repiutiiase  payment 
deadline  shall  occur  seven  days  after  the 
repurchase  pricing  date  applicable  to 
such  tender. 

(5)  Repurchase  pricing  date  with 
respect  to  a  tender  of  common  stock 
shall  mean  the  date  on  which  an 
investment  comftany  determines  the  net 
asset  value  applicable  to  the  repurchase 
of  the  securities.  A  repurchase  pricing 
date  shall  occur  no  later  than  the 
fourteenth  day  after  a  repurchase 
request  deadline,  or  the  next  business 
day  if  the  fourteenth  day  is  not  a 
business  day.  In  no  event  shall  an 
investment  company  determine  the  net 
asset  value  applicable  to  the  repurchase 
of  the  stock  before  the  close  of  business 
on  the  repurchase  request  deadline. 

(i)  For  an  investment  company 
making  a  repurchase  offer  pursuant  to 
paragraph  (b)  of  this  section,  the  number 
of  days  between  the  repurchase  request 
deadline  and  the  repurchase  pricing 
date  for  a  repurchase  offer  shall  be  the 
maximum  number  specified  by  the 
company  pursuant  to  paragraph 
(b)(2)(i)(D)  of  this  section. 

(ii)  For  an  investment  company 
making  a  repurchase  offer  pursuant  to 
paragraph  (c)  of  this  section,  the 
repurchase  pricing  date  shall  be  such 
date  as  the  company  shall  disclose  to 
security  holders  in  the  notification 
pursuant  to  paragraph  (b)(4)  of  this 
section  with  respect  to  such  offer. 

(iii)  For  purposes  of  paragraph  (b)(1) 
of  this  section,  a  repurchase  pricing  date 
may  be  a  date  earlier  than  the  date 
determined  pursuant  to  paragraph  (a)(5) 
(i)  or  (ii)  of  this  section  if.  on  or 
immediately  following  the  repurchase 
request  deadline,  it  appears  that  the  use 
of  an  earlier  repurchase  pricing  date  is 
not  likely  to  result  in  significant 
dilution  of  the  net  asset  value  of  either 
stock  that  is  tendered  for  repurchase  or 
stock  that  is  not  tendered. 

(6)  Repurchase  request  shall  mean  the 
tender  of  common  stock  in  response  to 

a  repurchase  offer. 

(7)  Repurchase  request  deadline  with 
respect  to  a  repurchase  offer  shall  mean 
the  date  by  which  an  investment 
company  must  receive  repurchase 
requests  submitted  by  security  holders 
in  response  to  that  offer  or  withdrawals 
or  modifications  of  previously 
submitted  repurchase  requests.  The  first 
repurchase  request  deadline  after  the 
effective  date  of  the  registration 
statement  for  the  common  stock  that  is 
the  subject  of  a  repurchase  offer,  or  after 
a  shareholder  vote  adopting  the 
fundamental  policy  specifying  a 
company's  periodic  interval,  whichever 
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is  later,  shall  occur  no  later  than  two 

periodic  intervala  thereafter. 

(b)  Periodic  repurchase  offers.  A 
registered  closed-end  company  or  a 
business  development  company  may 
repurchase  common  stock  of  which  it  is 
the  issuer  &om  the  holders  of  the  stock 
at  periodic  intervals,  pursuant  to 
repurchase  offers  made  to  all  holders  of 
the  stock,  Provided  that: 

(1)  The  company  shall  repurchase  the 
stock  for  cash  at  the  net  asset  value 
determined  on  the  repurchase  pricing 
date  and  shall  pay  the  holders  of  the 
stock  by  the  repurchase  payment 
deadline  except  as  provided  in 
paragraph  (b)(3)  of  this  section.  The 
company  may  deduct  from  the 
repurchase  proceeds  only  a  repurchase 
fee,  not  to  exceed  two  percent  of  the 
proceeds,  that  is  paid  to  the  company 
and  is  reasonably  intended  to 
compensate  the  company  for  expenses 
directly  related  to  the  repurchase.  A 
company  may  not  condition  a 
repurchase  offer  upon  the  tender  of  any 
minimum  amount  of  shares. 

(2)(i]  The  company  shall  repurchase 
the  security  pursuant  to  a  fundamental 
policy,  changeable  only  by  a  majority 
vote  of  the  outstanding  voting  securities 
of  the  company,  stating: 

(A)  That  the  company  will  make 
repurchase  offers  at  periodic  intervals 
pursuant  to  this  section,  as  this  section 
may  be  amended  from  time  to  time; 

(B)  The  periodic  intervals  between 
repurchase  request  deadlines: 

(C)  The  dates  of  repurchase  request 
deadlines  or  the  means  of  determining 
the  repurchase  request  deadlines;  and 

(D)  The  maximum  number  of  days 
between  each  repurchase  request 
deadline  and  the  next  repurchase 
pricing  date. 

(ii)  The  company  shall  include  a 
statement  in  its  annual  report  to 
shareholders  of  the  following: 

(A)  Its  policy  under  paragraph  (b)(2){i) 
of  this  section;  and 

(B)  With  respect  to  repurchase  offers 
by  the  com{>any  during  the  p>eriod 
covered  by  the  annual  report,  the 
number  of  repurchase  offers,  the 
repurchase  offer  amount  and  the 
amount  tendered  in  each  repurchase 
offer,  and  the  extent  to  which  in  any 
repurchase  offer  the  company 
repurchased  stock  pursuant  to  the 
procedures  in  paragraph  (b)(5)  of  this 
section. 

(iii)  A  company  shall  be  deemed  to  be 
making  repurchase  offers  pursuant  to  a 
policy  of  paragraph  (b)(2)(i)  of  this 
section  if: 

(A)  The  company  makes  repurchase 
offers  to  its  security  holders  at  periodic 
intervals  and.  before  May  14. 1993.  has 
disclosed  m  its  registration  statement  its 


intention  to  make  or  coosidar  m%v;ng 
such  repurchase  offers:  and 

(B)  Toe  company's  board  of  directors 
adopts  a  policy  specifying  the  matters 
required  by  paragraph  (b)(2)(i)  of  this 
section,  and  the  periodic  interval 
speciRed  therein  conforms  generally  to 
the  frequency  of  the  company's  prior 
repurchase  offers. 

(3)(i)  The  company  shall  not  suspend 
or  postpone  a  repurchase  offer  except 
pursuant  to  a  vote  of  a  majority  of  the 
directors,  including  a  majority  of  the 
directors  who  are  not  interested  persons 
of  the  company,  and  only: 

(A)  If  the  repurchase  would  cause  the 
company  to  lose  its  status  as  a  regulated 
investment  company  under  Suboiapter 
M  of  the  Internal  Revenue  Code  [26 
U.S.C.  851-8601; 

(B)  If  the  repurchase  would  cause  the 
stock  that  is  the  subject  of  the  offer  that 
is  either  listed  on  a  national  securities 
exchange  or  quoted  in  an  inter-dealer 
quotation  system  of  a  national  securities 
association  to  be  neither  listed  on  any 
national  securities  exchange  nor  quoted 
on  any  inter-dealer  quotation  system  of 
a  national  securities  association: 

(C)  For  any  period  during  which  the 
New  York  Stock  Exchange  or  any  other 
market  in  which  the  securities  owned 
by  the  company  are  principally  traded 
is  closed,  other  than  customary  week- 
end and  holiday  closings,  or  during 
which  trading  in  such  market  is 
restricted: 

(D)  For  any  period  during  which  an 
emergency  exists  as  a  result  of  which 
disposal  by  the  company  of  securities 
owned  by  it  is  not  reasonably 
practicable,  or  during  which  it  is  not 
reasonably  practicable  for  the  company 
fairly  to  determine  the  value  of  its  net 
assets;  or 

(E)  For  such  other  periods  as  the 
Commission  may  by  order  permit  for  the 
protection  of  security  holders  of  the 
company. 

(ii)  If  a  repurchase  offer  is  suspended 
or  postponed,  the  company  shall 
provide  notice  to  security  holders  of 
such  suspension  or  postponement.  If  the 
company  renews  the  repurchase  offer, 
the  company  shall  send  a  new 
notification  to  security  holders 
satisfying  the  requirements  of  paragraph 
(b)(4)  of  this  section. 

(4)(i)  No  less  than  twenty-one  and  no 
more  than  forty-two  days  before  each 
repurchase  request  deadline,  the 
company  shall  send  to  each  holder  of 
record  and  to  each  beneficial  owner  of 
the  stock  that  is  the  subject  of  the 
repurchase  offer  a  notification  providing 
the  following  information: 

(A)  A  statement  that  the  company  is 
offering  to  repurchase  its  securities  from 
security  holders  at  net  asset  value; 


(B)  Any  fees  applicable  to  such 
repurchase; 

(C)  The  repurchase  offiar  amount; 

(D)  The  dates  of  the  repurchase 
request  deadline,  repurchase  pricing 
date,  and  repurchase  payment  deadline, 
the  risk  of  fluctuation  in  net  asset  value 
between  the  repurchase  request 
deadline  and  the  repurchase  pricing 
date,  and  the  p>ossibiIity  that  the 
company  may  use  an  earlier  repurchase 
pricing  date  pursuant  to  paragraph 
(a)(5)(iii)  of  this  section; 

(E)  The  procedures  for  security 
holders  to  tender  their  shares  and  the 
right  of  the  security  holders  to  withdraw 
or  modify  their  tenders  until  the 
repurchase  request  deadline; 

(F)  The  procedures  under  which  the 
company  may  repurchase  such  shares 
on  a  pro  rata  basis  pursuant  to 
paraeraph  (b)(5)  of  this  section; 

(GT  Toe  circimistances  in  which  the 
company  may  suspend  or  postpone  a 
repurchase  offer  pursuant  to  paragraph 
(b)(3)  of  this  section; 

(H)  The  net  asset  value  of  the  common 
stock  computed  no  more  than  seven 
days  before  the  date  of  the  notification 
and  the  means  by  which  seciirity 
holders  may  ascertain  the  net  asset 
value  thereafter;  and 

(I)  The  market  price,  if  any.  of  the 
common  stock  on  the  date  on  which 
such  net  asset  value  was  computed,  and 
the  means  by  which  security  holders 
may  ascertain  the  market  price 
thereafter. 

(ii)  The  company  shall  file  three 
copies  of  the  notification  with  the 
Commission  within  three  business  days 
after  sending  the  notification  to  security 
holders.  Those  copies  shall  be 
accompanied  by  copies  of  Form  N-23c- 
3  (§  274.221  of  this  chapter) 
("Notification  of  Repurchase  Offer"). 
The  format  of  the  copies  shall  comply 
with  the  requirements  for  registration 
statements  and  reports  under  §  270.8b- 
12  of  this  chapter. 

(iii)  For  purposes  of  sending  a 
notification  to  a  beneficial  owner 
pursuant  to  paragraph  (b){4)(i)  of  this 
section,  where  the  company  knows  that 
shares  of  common  stock  that  is  the 
subject  of  a  repurchase  offer  are  held  of 
record  by  a  broker,  dealer,  voting 
trustee,  bank,  association  or  other  entity 
that  exercises  fiduciary  powers  in 
nominee  name  or  otherwise,  the 
company  shall  follow  the  procedures  for 
transmitting  materials  to  beneficial 
owners  of  securities  that  are  set  forth  in 
§  240.14a-13  of  this  chapter. 

(5)  If  secxirity  holders  tender  more 
than  the  repurchase  offer  amount,  the 
company  may  repurchase  an  additional 
amount  of  stock  not  to  exceed  two 
percent  of  the  common  stock 
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outstanding  on  the  repurchase  request 
deadline.  If  the  company  determines  not 
to  repurchase  more  than  the  repurchase 
offer  amount,  or  if  security  holders 
tender  stock  in  an  amount  exceeding  the 
repurchase  offer  amount  plus  two 
percent  of  the  common  stock 
outstanding  cm  the  repurchase  request 
deadline,  the  company  shall  repurchase 
the  shares  tendered  on  a  pro  rata  basis; 
Provided,  however.  That  this  provision 
shall  not  prohibit  the  company  from: 
(i)  Accepting  all  stock  tendered  by 
persons  who  own.  beneficially  or  of 
record,  an  aggregate  of  not  more  than  a 
specified  number  which  is  less  than  one 
hundred  shares  and  who  tender  all  of 
their  stock,  before  prorating  stock 
tendered  by  others;  or 

(ii)  Accepting  by  lot  stock  tendered  by 
security  holders  who  tender  all  stock 
held  by  them  and  who.  when  tendering 
their  stock,  elect  to  have  either  all  or 
none  or  at  least  a  minimum  amount  or 
none  accepted,  if  the  company  first 
accepts  all  stock  tendered  by  security 
holders  who  do  not  so  elect. 

(6)  The  company  shall  permit  tenders 
of  stock  for  repurchase  to  be  withdrawn 
or  modified  at  any  time  until  the 
repurchase  request  deadline  but  shall 
not  permit  tenders  to  be  withdrawn  or 
modified  thereafter. 

(7)(i)  The  current  net  asset  value  of 
the  company's  common  stock  shall  be 
computed  no  less  fi^quently  than 
weekly  on  such  day  and  at  such  specific 
time  or  times  during  the  day  that  the 
board  of  directors  of  the  company  shall 

(ii)  The  current  net  asset  value  of  the 
company's  common  stock  shall  be 
computed  daily  on  the  five  business 
days  preceding  a  repurchase  request 
deadline  at  such  specific  time  or  times 
during  the  day  that  the  board  of 
directors  of  the  company  shall  set. 

(iii)  For  purposes  of  section  23(b)  (15 
U.S.C.  80a-23(b)).  the  current  net  asset 
value  applicable  to  a  sale  of  common 
stock  by  the  company  shall  be  the  net 
asset  value  next  determined  after  receipt 
of  an  order  to  purchase  such  stock. 
During  any  period  when  the  company  is 
offering  its  common  stock,  the  current 
net  asset  value  of  the  conunon  stock 
shall  be  computed  no  less  ft^quently 
than  once  daily.  Monday  through 
Friday,  at  the  specific  time  or  times 
during  the  day  that  the  board  of 
directors  of  the  company  shall  set, 
except  on: 

(A)  Days  on  which  changes  in  the 
value  of  the  company's  portfolio 
securities  will  not  materially  affect  the 
current  net  asset  value  of  the  common 
stock: 

(B)  Days  during  which  no  order  to 
purchase  its  common  stock  is  received. 


other  than  days  when  the  net  asset  value 
would  otherwise  be  computed  pursuant 
to  paragraph  (b)(7)(i)  of  this  secUon;  or 

(C)  Customary  national,  local,  and 
regional  business  holidays  described  or 
listed  in  the  prospectus. 

(8)  A  majority  of  the  directors  of  the 
company  shall  be  directors  who  are  not 
interested  pCTsons  of  the  company,  and 
the  selection  and  nomination  of  those 
directors  shall  be  committed  to  the 
discretion  of  those  directors. 

(9)  Any  senior  security  issued  by  the 
company  or  other  indebtedness 
contracted  by  the  company  either  shall 
mature  by  the  next  repurchase  pricing 
date  or  shall  provide  for  the  redemption 
or  call  of  such  security  or  the  repayment 
of  such  indebtedness  by  the  company  by 
the  next  repurchase  pricing  date,  either 
in  whole  or  in  part,  without  penalty  or 
premium,  as  necessary  to  permit  the 
company  to  repurchase  seciuitles  in 
such  repurchase  offer  amount  as  the 
directors  of  the  company  shall 
determine  in  complianoe  with  the  asset 
coverage  requirements  of  section  18  (15 
use.  80a-18)  or  61  [15  U.S.C.  80a-€0l, 
as  af>plicable. 

(I0)(i)  From  the  time  a  comp)eny 
sends  a  notification  to  shareholders 
pursuant  to  paragraph  (b)(4)  of  this 
section  until  the  repurchase  pricing 
date,  a  percentage  of  the  company's 
assets  equal  to  at  least  100  percent  of  the 
repurchase  offer  amount  shall  consist  of 
assets  that  can  be  sold  or  disposed  of  In 
the  ordinary  course  of  business,  at 
approximately  the  price  at  which  the 
company  has  valued  the  investment. 
within  a  period  equal  to  the  period 
between  a  repurchase  request  deadline 
and  the  repurchase  payment  deadline, 
or  of  assets  that  mature  by  the  next 
repurchase  payment  deadline. 

(ii)  In  the  event  that  the  company's 
assets  fail  to  comply  with  the 
requirements  in  paragraph  (b)(10)(i)  of 
this  section,  the  board  of  directors  shall 
cause  the  company  to  take  such  action 
as  it  deems  appropriate  to  ensure 
compliance. 

(iii)  In  supervising  the  company's 
operations  and  portfolio  management  by 
the  investment  adviser,  the  company's 
board  of  directors  shall  adopt  written 
procedures  reasonably  designed,  takiug 
into  account  current  market  conditions 
and  the  company's  investment 
objectives,  to  ensure  that  the  company's 
portfolio  assets  are  sufficiently  liquid  so 
that  the  company  can  comply  with  its 
fundamental  policy  on  repurchases,  and 
comply  with  the  hquidity  requirements 
of  paragraph  (b){10}(i)  of  this  section. 
The  board  of  directors  shall  review  the 
overall  composition  of  the  portfolio  and 
make  and  approve  such  changes  to  the 


procedures  as  the  board  deems 
necessary. 

(11)  The  company,  or  any  underwriter 
for  the  company,  shall  comply,  as  if  the 
company  were  an  open-end  company, 
with  the  provisions  of  section  24(b)  (l5 
use.  80a-24(b)]  and  rules  issued 
thereunder  with  respect  to  any 
advertisement,  pamphlet,  circular,  form 
letter,  or  other  sales  literature  addressed 
to  or  intended  for  distribution  to 
prospective  investors. 

(c)  Discretionary  repurchase  offers.  A 
registered  closed-end  company  or  a 
business  development  company  may 
repurchase  common  stock  of  which  it  is 
the  issuer  from  the  holders  of  the  stock 
pursuant  to  a  repurchase  offer  that  is  not 
made  pursuant  to  a  fundamental  policy 
and  that  is  made  to  ail  holders  of  the 
stock  not  earlier  than  two  years  after 
another  offer  pursuant  to  this  paragraph 
(c)  if  the  company  complies  with  the 
requirements  of  paragraphs  (b)  (1)  (3) 
(4).  (5).  (6),  (7)(ii).  (8).  (10)(i).  and  (10)(ii) 
of  this  section. 

(d)  Exemption  from  the  definition  of 
redeemable  security.  A  company  that 
makes  repurchase  offers  pursuant  to 
paragraph  (b)  or  (c)  of  this  section  shall 
not  be  deemed  thereby  to  be  an  Issuer 
of  redeemable  securities  within  section 
2(a)(32)  (15  U.S.C  80a-2(a)(32)|. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURfTIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMEhTT  COMPANY 
ACT  OF  1940 

7.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h.  77).  77s. 
77SSS,  78c.  78/.  78m.  7«n.  78o(d),  78w(a), 
78//(d).  79e.  79f.  79g.  7%  791.  79m.  7Bn.  79q. 
79f.  80a-8,  80e-29. 80»-30,  and  80a-37. 
unless  otherwise  noted. 

8.  The  authority  citation  for  part  274 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  80»-l  et  seq .  unless 
otherwise  ncXed. 


8a.  By  adding  §  274.221  to  read  as 
follows: 

§274.221     FoTmH-t3o-3,Homeaaonal 
repurchase  offar. 

Note:  Fonn  N-23c-3  is  not  codified  In  the 
Code  of  Federal  Regulations. 

Form  N-23C-3  shall  be  filed  with 
copies  of  notifications  of  repurchase 
offers  submitted  to  the  Commission  as 
required  under  rule  23c-3  (§  270.23c-3 
of  this  chapter). 

Note:  The  Guides  to  Form  N-2  are  not 
codified  la  the  Code  at  Federal  RagutatkKW. 
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9.  Guide  2  to  Form  N-2  (§  239.14  and 
§  274.11a-l)  is  amended  by  revising  the 
first  three  paragraphs  to  read  as  follows: 

Guide  2.  Issuer  Repurchase  of  Shares 

Issuer  repurchases  of  shares  in  the 
secondary  market  or  through  tender 
offers  (collectively  "share  repurchases") 
are  limited  by  set^on  23  of  die  1940  Act 
[15  U.S.C.  80a-23|  and  Rules  23c-l  and 
23C-3  (17  CFR  270.23C-1  and  270.23c- 
3]  thereunder  and  are  subject  to  sections 
10(b).  13(e).  and  14(e)  [15  U.S.C.  78j(b). 
78m(e).  and  78n(e)]  of  the  Seciihties 
Exchange  Act  of  1934  (die  "1934  Act") 
and  the  rules  thereunder,  particularly  (i) 
Rule  lOb-5  [17  CFR  240.10b-5];  (ii) 
Rule  lOb-13  [17  CFR  240.10b-13]  (with 
respect  to  tender  offers);  (iii)  Rule  10b- 
18  [17  CFR  240.10b-18l.  Rule  13e-l  [17 
CFR  240.13e-ll.  and  Rule  13e-3  [17 
CFR  240.13e-3]  (with  respect  to  the 
types  of  share  repurchases  specified  in 
those  rules);  and  (iv)  Rule  13e-4  [17 
CFR  240.13e-4|  and  Regulation  14E  [17 
CFR  240.14e-l  et  seq]  (with  respect  to 
tender  offers).  Registrants  are  urged  to 
raise  any  questions  with  respect  to  the 
applicability  of  provisions  of  the  1934 
Act  and  the  rules  thereunder  and  related 
disclosure  issues  with  the  staffs  of  the 
Office  of  Trading  Practices  of  the 
Division  of  Market  Regulation  and  the 
Office  of  Tender  Offers  of  the  Division 
of  Corporation  Finance  prior  to 
committing  to  make  or  commencing  any 
share  repurchases,  whether  by 
secondary  market  purchases  or  through 
tender  offers. 

In  response  to  Item  8.5.d,  Registrants 
contemplating  making  share 
repurchases  should  disclose  the 
expected  timing  of  and  procedures 
associated  with  such  repurchases, 
including,  in  the  case  of  a  tender  offer, 
when  the  purchase  price  will  be 
determined  and  how  shareholders  may 
readily  ascertain  the  net  asset  value  per 
share  during  the  period  that  the  tender 
offer  is  open.'  If  tender  offers  are 
contemplated,  the  prospectus  should 
disclose  that,  when  a  tender  offer  is 
made,  notice  will  be  provided  to 
shareholders  describing  the  terms  of  the 
tender  offer.  The  prospectus  also  should 
disclose  that  the  notice  will  contain 
information  shareholders  should 
consider  in  deciding  whether  or  not  to 
participate  in  the  tender  offer  (including 
the  existence  and  amount  of  any 
repurchase  fee  that  may  be  charged)  and 


detailed  instructions  on  how  to  tender 
shares.^ 

The  prospectus  of  a  Registrant  that 
intends  to  repurchase  its  shares 
periodically  should  disclose  the  factors 
that  the  board,  in  the  exercise  of  its 
fiduciary  duty,  will  consider  in 
determining  when  and  if  to  make  such 
repurchases,  including  how  frequently 
the  board  will  consider  making 
repurchases.'  In  addition,  while  the 
disclosure  need  not  be  as  detailed  as 
that  which  would  appear  in  an  offer  to 
purchase  delivered  to  shareholders  in 
connection  with  a  tender  offer,  it  should 
disclose  the  types  of  factors  that  would 
preclude  a  share  repurchase. 

10.  By  adding  Guide  10  to  Form  N- 
2  (§§  239.14  and  274.11a-l)  to  read  as 
follows: 

Guide  10.  Periodic  Repurchase  Offers  by 
Closed-End  Funds 

If  a  registrant  intends  to  make 
periodic  repurchase  offers  for  its 
securities  in  accordance  with  the 
provisions  of  Rule  23c-3  [17  CFR 
270.23c-3l.'  the  registrant  should  make 


'  The  pries  at  which  a  RagiatranI  may  repurchase 
its  shares  from  shareholders  generally  is  expressed 
in  terms  of  their  net  asset  value  of  its  shares  at  a 
given  point  in  time.  Thus,  the  net  asset  value  of  a 
Registrant's  shares  during  a  tender  offer  will  be 
material  infonoatioo  to  investors  in  determining 
whether  or  not  to  participate  in  the  tender  offer. 


'  Rule  13e-t(n(8)(i)  (17  CFR  24O.13e-4(0(8)(i)) 
requires  a  tender  offer  to  be  open  to  all  security 
holders  of  the  class  of  securities  subject  to  the 
tender  offer.  Therefore,  no  record  dates  may  be 
specified  with  respect  to  the  eligibility  of  a 
shareholder  to  participate  in  any  tender  offer  that 
may  be  made,  since  all  shareholders  must  be  able 
to  participate  in  the  offer  until  the  close  of  the 
offering  period.  In  addiUon.  Rule  13«-4(f)(aMu)  (17 
CFR  240.13«-4(fX8Mii)l  requires  that  the 
consideration  paid  to  any  bolder  during  the  tender 
offer  be  the  highest  paid  to  any  other  security 
holder  during  the  tender  offer.  Therefore,  an  issuer 
may  not  deduct  a  service  fee  from  consideration 
paid  to  shareholders  because  the  effect  would  be  to 
lower  the  price  paid  to  those  shareholders  tendering 
a  small  amount  of  shares  relative  to  the  price  paid 
to  shareholders  tendering  a  large  number  of  shares. 
However,  an  "early  withdrawal  charge"  (a 
deduction  from  the  price  paid  where  a  tendering 
shareholder  has  not  held  the  shares  for  a  specified 
period  of  time)  has  been  permitted  where  it  is 
uniformly  applied  in  accordance  with  a  schedule 
included  in  the  fund's  prospectus.  A  "repurchase 
fee"  of  up  to  2%  of  proceeds  may  be  charged  in 
connection  with  a  discretionary  repurchase  offer 
pursuant  to  Rule  23c-3<c).  See  Rule  23c-3(b)(l)  (17 
CFR270.23c-3(bHl)l 

'  Disclosure  as  to  the  factors  to  be  considered  by 
the  fund's  board  and  the  frequency,  terms  and 
maiuier  of  fmancing  of  any  future  share  repurchases 
is  required  only  to  the  extent  that  such  information 
is  known  or  has  been  determined  at  the  time  the 
registration  statement  becomes  effective.  It  is  the 
view  of  the  Division  that  fund  directors  have  a 
fiduciary  duty  to  consider  the  appropriateness  of 
share  repurchases,  but  that  this  fiduciary  duty  does 
not  preclude  a  Registrant  from  having  a  policy,  or 
making  a  commitment,  to  conduct  periodic  share 
repurtJiases  subject  to  the  applicable  laws  and 
regulations  relating  to  share  repurchases  discussed 
above.  S«e  Guide  10  to  Form  N-2  for  a  discussion 
of  the  disclosure  required  with  respect  to  periodic 
repurchases  pursuant  to  Rule  23c-3(b)  (17  CFR 
270.23c-3(bH 

'  See  Guide  2  for  a  discussion  of  regulatory  and 
disclosure  issues  related  to  shore  repurchases  by 
closed-eod  funds  that  do  not  make  periodic 
repurchases  under  paragraph  (b)  of  rule  23o-3. 


full  disclosure  of  this  policy  in  its 
prospectus.  In  response  to  Item  1.1. b, 
the  cover  page  of  the  prospectus  should 
state  that  the  registrant  is  a  closed-end 
investment  company  that  will  make 
periodic  repurchase  offers  for  its 
secrurities,  subject  to  certain  conditions. 
This  cover  page  disclosure  also  should 
specify  the  anticipated  frequency  of 
such  offers,  the  intervals  between 
deadlines  for  repurchase  requests, 
pricing  and  repayment  and,  if 
applicable,  the  anticipated  timing  of  the 
registrant's  initial  repurchase  offer.  This 
response  should  include  a  cross- 
reference  to  those  sections  of  the 
prospectus  that  discuss  the  registrant's 
repurchase  policies  and  the  risks 
attendant  thereto. 

The  fee  table  required  by  Item  3.1 
should  state,  as  a  specific  caption  under 
shareholder  transaction  expenses,  the 
amount  of  any  fees  to  be  charged  to 
shareholders  in  connection  with  the 
repurchase  of  their  shares  by  the 
registrant. 

A  registrant  whose  shares  are  publicly 
traded  in  the  secondary  market  and  that 
makes  periodic  repurchase  offers  should 
calculate  and  disclose  total  investment 
return  (Item  4.13)  based  on  both  the 
current  market  price  of  its  common 
stock  and  the  net  asset  value  thereof.  A 
registrant  whose  shares  are  not  publicly 
traded  should  calculate  total  return  only 
on  the  basis  of  its  net  asset  value. 

In  response  to  Item  8.2.c.  the 
registrant  should  provide  a  detailed 
description  of  its  fundamental  policy 
related  to  share  repurchase  offers.  The 
description  of  the  repurchase  policy 
should  be  distinct  from  the  registrant's 
description  of  its  other  fundamental 
policies  so  that  investors  appreciate  its 
significance.  The  description  of  the 
registrant's  fundamental  repurchase 
policy  should  include  the  following: 

a.  That  it  is  a  fundamental  policy  that  can 
he  changed  only  by  majority  vote; 

b.  The  intervals  between,  and  the 
scheduled  dates  of.  the  repurchase  request 
deadlines  (i.e.,  whether  repurchase  offers 
will  be  made  every  three,  six  or  twelve 
months):  and 

c  Any  circumstances  in  which  the  fund 
may  postpone  or  fail  to  make  a  repurchase 
offer. 

The  registrant  should  provide  a 
detailed  description  of  the  procedures 
that  will  be  used  in  connection  with 
periodic  repurc;hase  offers.  This 
description  should  include  the 
mechanics  of  the  repurchase  offer  [i.e., 
the  anticipated  timing  of  the  registrant's 
initial  repurchase  offer,  time  periods 
between  offer  and  repurchase,  pricing 
mechanics  and  other  matters  related  to 
the  expected  timing  of  and  procedures 
associated  with  such  repurchases);  the 
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possibility  of  additional  discretionary 
repurchase  offers;  the  way  in  which 
shareholders  will  be  notified  of 
repurchase  offers;  the  tender  procedures 
(including  any  special  procedures  that 
may  be  required  where  shares  are  held 
in  street  name);  the  abihty  to  withdraw 
or  modify  repurchase  requests;  the 
means  of  determining  the  number  of 
shares  to  be  repurchased;  the 
procedures  to  be  followed  in  the  event 
a  repurchase  offer  is  oversubscribed;  the 
procedures  for  calculating  the 
repurchase  price;  and  whether  and  how 
shareholders  may  readily  ascertain  the 
net  asset  value  per  share  during  the 
period  preceding  the  "repurchase 
request  deadline"  (the  date  by  which 
investors  must  submit  shares  or 
withdraw  or  modify  tenders  previously 
made).2  Registrants  are  encouraged  to 
use  graphic  presentations  (such  as  a 
time  line  or  calendar)  so  that  investors 
can  readily  understand  the  time  periods 
used  by  the  funds  and  the  significance 
of  the  repurchase  request  deadline,  the 
repurchase  pricing  date  and  the 
repurchase  payment  deadline. 
In  response  to  Item  8.3.a,  the 
registrant  should  fully  disclose  all  risks 
associated  with  the  registrant's  intention 
to  make  periodic  repurchases  of  its 
securities,  including: 

—The  risk  that,  in  the  event  of  the 
oversubscription  of  a  repurchase  offer, 
shareholders  may  be  unable  to  liquidate  all 
or  a  given  percentage  of  their  investment 
in  the  registrant  at  net  asset  value  during 
that  repurchase  offer 

—The  risk  that,  because  of  the  potential  for 
proration,  some  investors  might  tender 
more  shares  than  they  wish  to  have 
repurchased  in  order  to  ensure  the 
repurchase  of  a  specific  number  of  shares; 

—The  possibility  that  periodic  repurchase 
offers  may  not  eliminate  any  discount  at 
which  the  registrant's  shares  trade; 

—The  effect  of  repurchase  offers  and  related 
liquidity  requirements  on  portfolio 
management  and  on  the  ability  of  the 
registrant  to  achieve  its  investment 
oblectives ,  including  the  possibility  that 
diminution  in  the  size  of  the  fund  could 
result  fifom  repurchases  in  the  absence  of 
sufficient  new  sales  of  the  fund's  shares, 
and  that  this  may  decrease  the  fund's 
investment  opportunities; 

—The  effect  that  share  repurchase  offers  and 
related  financings  might  have  on  expense 
ratios  and  on  portfolio  turnover, 

—If  the  repurchase  payment  deadline  is  more 
than  seven  days  after  the  repurchase 
request  deadline,  the  market  risk  to  which 
an  investor  may  be  subject  as  a  result  of  the 
delay  between  the  tender  of  shares  and 
their  pricing;  and 


—The  possible  decrease  in  share  value  as  • 
result  of  currency  fluctuations  between  the 
date  of  tender  and  the  repurchase  pricing 
date  if  the  registrant  has  invested  all  or  a 
portion  of  its  portfolio  in  foreign  markats. 

The  means  by  which  share 
repurchases  will  be  funded  generally 
would  be  material,  and  thus  these 
means  and  any  risks  inherent  in  the 
pohcies  relating  to  funding  should  be 
disclosed.  If  the  registrant  intends  to 
incur  debt  to  finance  a  share  repurchase. 
the  registrant  should  disclose  tha 
maximum  amount  of  debt  that  may  be 
incurred  for  that  purpose,  the 
restrictions  imposed  by  the  Investment 
Company  Act  and  by  rule  23c-3  on 
leverage,  the  attendant  risks  of 
leveraging,  and  the  extent  to  which  the 
financing  costs  of  borrowing  may  be 
borne  by  shareholders  who  do  not 
tender.^  If  the  registrant  beheves  that 
share  repurchases  will  be  funded  with 
the  proceeds  of  sales  of  portfolio 
securities,  it  should  disclose  that  fact 
and  the  risk  tliat  the  need  to  sell 
seoirities  to  fund  repurchase  offers  may 
affect  the  maritet  for  the  portfolio 
securities  being  sold,  which  may.  in 
turn,  diminish  the  value  of  an 
investment  in  the  fund. 

The  effect  that  repurchases  may  have 
on  the  ability  of  the  registrant  to  quaUfy 
as  a  regulated  investment  company 
under  the  Internal  Revenue  Code  in  the 
event  that  share  repurchases  have  to  be 
funded  with  proceeds  from  the 
liquidation  of  portfolio  seciirities  should 
also  be  discussed.  Finally,  registrants 
should  discuss  the  potential  tax 
consequences  to  investors  and  the 
registrant  of  share  repurchases  and 
related  portfolio  security  sales  in 
response  to  Items  10.4  or  22.  as 
appropriate. 

Dated:  April  7, 1993. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

Note:  Appendix  A  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Appendix  A— Form  N-23c-3  Notification  of 
Repurchase  OSer  Pursuant  lo  Rule  23c-3  Il7 

CFR  270.230-31 

1.  Investment  Company  Act  File  Number 
811- 


4.  Check  one  of  the  following: 

A.  I    I  The  notification  pertains  to  a  f)eriodU: 
repurchase  offer  under  paragraph  (bj  of 
rule  23c-3. 

B.  I     1  The  notification  pertains  to  • 
discretionary  repurchase  offer  under 
paragraph  (c)  of  rule  23c-3. 

C.  I    J  The  notification  pertains  to  a  periodic 
repurchase  offer  under  paragraph  (b)  of 
rule  23o-3  and  a  discrvtionary  repurchase 
offer  under  paragraph  (c)  of  rule  23o-3 

By:^ 

(Name) 


Date  of  Notification    — - 

2.  Exact  name  of  investment  company  as 
specified  in  registraUon  statement: 


3.  Address  of  principal  executive  office: 
(number,  street,  city,  state,  zip  code) 


'  Since  all  repurchase*  under  rula  23o-3  will  ba 
made  at  net  asset  value,  the  net  asset  value  of  a 
registrant's  shares  prior  to  tlie  repurchase  deadline 
will  be  material  inrormatioo  lo  investors  In 
determining  whether  or  not  to  lander  ihwM. 


(Title) 
Instructions 

1.  This  Fomi  must  be  completed  by 
registered  closed -end  InvesUnent  companies 
or  business  development  companies  that 
make  repurchase  offers  pursuant  to  rule  23c- 
3.  The  form  shall  be  attached  to  a  notificaUon 
to  shareholders  under  paragraph  (bM4)  of  rule 
23c-3. 

2.  Submissions  using  this  farm  shall  be 
filed  in  Ui plicate  with  the  Commission 
within  three  busmess  days  after  ■  notification 
is  sent  to  shareholders.  One  copy  shall  be 
manually  signed;  the  other  copies  may  have 
facsimile  or  typed  signatures. 

IFR  Doc  93-«639  Filed  4-13-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 
[T.D.  9>-27J 

Country  of  Origin  of  TextUe  Product* 
From  U^  Insular  Possessions 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasiiry. 
ACTION:  Interim  regulation;  solicitation 
of  comments. 


'  See  paragraph  (b)(9)  of  rule  23c-3  and  Guide  6 
lo  Form  N-2.  Guide  6  cootains  a  detailed 
discussion  of  the  Division's  views  on  the  risks 
associated  with  l«*Mag«. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  to  provide  that 
textiles  and  textile  products  produced 
or  manufactured  in  an  insular 
possession  of  the  United  States,  if 
subsequently  assembled,  advanced  in 
value  or  improved  in  condition  in  a 
foreign  country,  will  not  be  treated  as 
having  their  origin  in  that  insular 
possession  for  purposes  of  the  U.S. 
textile  import  program.  The  amendment 
is  intended  to  ensure  tiiat  such  products 
will  be  subject  to  the  same  rules  of 
origin  as  products  of  the  United  Stales 
for  quota,  visa  and  other  textile  restraint 
purposes. 

DATES:  This  interim  rule  is  effective  May 
14, 1993.  This  interim  regulation  is 
applicable  to  all  textiles  and  textile 
products  exported  from  their  country  of 
origin  on  or  after  May  14, 1993. 
Comments  must  be  received  on  or 
before  Jirne  14, 1993. 
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ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Washington.  DC  20229. 
Comments  submitted  may  be  inspected 
at  Franklin  Square,  1099  14th  Street 
NW.,  suite  4000,  Washington,  DC 
FOR  FURTHER  MFORMATHM  CONTACT: 
Phil  Robins,  Office  of  Regulations  and 
Rulings  (202-482-7050). 

SUPPl£M£NTARY  MFORMATION: 

Background 

In  order  to  implement  import  policies 
with  respect  to  textiles  and  textile 
products,  section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C. 
1854),  authorizes  the  President  to 
negotiate  textile  restraint  agreements 
with  foreign  governments  and  to  carry 
out  such  agreements  by  issuing 
regulations  governing  the  entry  into  the 
United  States  of  merchandise  covered 
by  those  agreements.  The  Committee  for 
the  Implementation  of  Textile 
Agreements  (OTA)  was  established  by 
Executive  Order  11651  on  March  3. 
1972,  to  supervise  the  implementation 
of  textile  agreements.  Section  2(a)  of 
that  Executive  Order  requires  the 
Commissioner  of  Customs  to  take  such 
actions  as  QTA,  through  its  Chairman, 
shall  recommend  to  carry  out 
agreements  and  arrangements  entered 
into  by  the  United  States  pursuant  to 
section  204. 

In  December  1973  representatives  of 
50  nations  concluded  negotiations 
under  the  auspices  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
which  resulted  in  the  Multi-Fiber 
Arrangement  Regarding  International 
Trade  in  Textiles,  commonly  referred  to 
as  the  Multi-Fiber  Arrangement  or  MFA. 
The  United  States  has  negotiated  a 
number  of  bilateral  and  multilateral 
textile  agreements  with  foreign 
government  signatories  to  the  MFA,  and 
additional  agreements  have  been 
negotiated  with  foreign  governments 
outside  the  MFA  framework.  For  U.S. 
import  purposes,  each  agreement 
generally  incorporates  a  consultative 
procedure  and  provides  for  the 
imposition  of  quantitative  limits 
(quoHs)  and  documentary  controls 
(such  as  visas  or  export  licenses)  in 
order  to  ensure  that  textiles  and  textile 
products  produced  in  the  foreign 
country  enter  the  U.S.  market  in  an 
orderly  fashion  and  in  a  manner  which 
is  consistent  with  overall  policy 
objectives  under  the  U.S.  textile  import 
program. 

On  May  9, 1984.  the  President  issued 
Executive  Order  1247S  to  address  a 


number  of  problems  which  had  arisen 
in  the  context  of  the  U.S.  textile  import 
program.  These  problems  included  (1) 
the  absence  of  specific  regulatory 
standards  for  determining  the  origin  of 
imported  textiles  and  textile  products 
for  purposes  of  textile  agreements  and 
(2)  an  ever  increasing  number  and 
variety  of  instances  in  which  attempts 
were  made  to  circumvent  and  friistrate 
the  objectives  of  the  U.S.  textile  import 
program  and  the  bilateral  and 
multilateral  textile  agreements 
negotiated  thereunder.  Section  1(a)  of 
that  Executive  Order  instructed  the 
Secretary  of  the  Treasury,  in  accordance 
with  policy  guidance  provided  by  dTA 
through  its  Chairman,  to  issue 
regulations  governing  the  entry  of 
textiles  and  textile  products  subject  to 
section  204  of  the  Agricultural  Act  of 
1956.  as  amended. 

Interim  Customs  Regulations 
amendments  implementing  section  1(a) 
of  Executive  Order  12474  were 
published  in  the  Federal  Register  on 
August  3, 1984,  as  T.D.  84-171  (49  FR 
31248).  AhhoughT.D.  84-171  invited 
public  comments  on  the  regulatory 
changes,  the  interim  regulations  took 
effect  for  all  textiles  and  textile  products 
subject  to  section  204  of  the  Agricultural 
Act  of  1956.  as  amended,  exported  from 
the  country  of  origin  (as  defined  in 
those  regulations)  on  or  after  September 
7, 1984.  The  legality  of  these  interim 
regulations,  including  the  effective  date 
provision,  was  upheld  in  Mast 
Industries,  Inc.  v.  Regan,  596  F.Supp. 
1567  (Crr  1984).  Following  the  close  of 
the  public  comment  period  on  the 
interim  regulations  and  after  an  analysis 
of  the  comments  submitted,  the  interim 
regulations,  with  certain  changes,  were 
published  as  a  final  rule  on  March  5. 
1985.  as  T.D.  85-38  (50  FR  8710). 

The  main  body  of  the  regulations 
discussed  above  is  contained  in  §  12.130 
(19  CFR  12.130)  which  sets  forth  general 
and  specific  rules  for  determining  the 
coimtry  of  origin  of  imported  textiles 
and  textile  products  for  purposes  of 
textile  agreements  entered  into  by  the 
United  States  pursuant  to  section  204  of 
the  Agricultural  Act  of  1956,  as 
amended.  The  general  country  of  origin 
rules  are  set  forth  in  paragraph  (b)  of 
§  12.130  and  incorporate,  among  other 
things,  the  following  principles:  (1) 
Except  as  provided  in  paragraph  (c).  a 
textile  or  textile  product  which  consists 
of  materials  produced  or  derived  from, 
or  processed  in,  more  than  one  foreign 
territory  or  country,  or  U.S.  insular 
possession,  shall  be  a  product  of  that 
foreign  territory  or  country,  or  insular 
possession,  where  it  last  underwent  a 
substantial  transformation:  and  (2)  a 
textile  or  textile  product  will  be 


considered  to  have  undergone  a 
substantial  transformation  if  it  has  been 
transformed  by  means  of  substantial 
manufacturing  or  processing  operations 
into  a  new  and  different  article  of 
commerce. 

Paragraph  (c)  of  §  12.130  operates  as 
an  exception  to  the  basic  country  of 
origin  rule  set  forth  in  paragraph  (b)  and 
specifically  applies  to  products  of  the 
United  States  which,  under  Note  2  to 
Subchapter  II  of  Chapter  98, 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  are  treated  as 
foreign  articles  for  purposes  of  the  Tariff 
Act  of  1930,  as  amended.  In  this  regard 

Earagraph  (c)  provides  that,  in  order  to 
ave  a  single  country  of  origin  for  a 
textile  or  textile  product  and 
notwithstanding  paragraph  (b),  any 
product  of  the  United  States  which  is 
returned  after  having  been  advanced  in 
value  or  improved  in  condition  abroad, 
or  assembled  abroad,  may  not  be 
considered  a  product  of  ihe  United 
States  upon  such  return.  Thus,  for 
example,  garment  parts  which  are  cut  in 
the  United  States  and  sent  abroad  for 
assembly  into  completed  garments  are 
always  considered  to  have  their  origin 
in  the  assembling  country  and  to  be 
subject  to  all  quota  and  visa 
requirements  applicable  to  products  of 
that  country  upon  return  to  the  United 
States  (even  if  the  foreign  assembly 
operation  would  not  result  in  the 
merchandise  being  a  product  of  that 
foreign  country  under  the  general  and 
specific  rules  set  forth  elsewhere  in 
§12.130). 

CITA  has  determined  that  the  overall 
policy  objectives  of  the  U.S.  textile 
import  program,  as  well  as  the  specific 
textile  agreements  thereunder,  are  still 
being  circumvented  and  frustrated 
because  of  the  use  of  various 
manufacturing  operations  involving 
U.S.  insular  possessions  which  afford 
textiles  and  textile  products  produced 
in  U.S.  insular  possessions  more 
favorable  quota  and  visa  treatment  than 
textile  and  textile  products  produced  in 
the  United  States.  It  has  been  noted  in 
this  regard  that  paragraph  (c)  of  §  12.130 
does  not  apply  to  products  of  U.S. 
insular  possessions.  As  a  result,  garment 
parts  which  are  cut  in  a  U.S.  insular 
possession  and  sent  to  a  foreign  country 
for  assembly  into  completed  garments 
would  remain  products  of  the  insular 
possession  up>on  importation  into  the 
United  States  so  long  as  the  foreign 
assembly  operation  did  not  result  in  a 
product  of  the  foreign  country  under  the 
general  and  specific  rules  set  forth  in 
§  12.130.  Since  quota  and  visa 
requirements  do  not  apply  to  textiles 
and  textile  products  which  are  products 
of  a  U.S.  insular  possession  under  the 


Federal  Register  /  Vol. 


58.  No.  70  /  Wednesday,  April  14,  1993  /  Rules  and  Regulations 


19349 


§  12.130  rules,  such  garment  parts 
would  thus  receive  import  treatment 
clearly  more  favorable  than  that 
accorded  to  U.S.-produced  garment 
parts  subjected  to  the  same  assembly 
operation  in  a  foreign  country  to  which 
quota  and  visa  requirements  apply. 

The  Chairman  of  OTA  has 
specifically  recommended  to  Customs 
that  §  12.130  be  amended  at  the  earliest 
practicable  date  to  ensure  that  textiles 
and  textile  products  produced  in  U.S. 
insular  possessions  do  not  continue  to 
receive  the  preferential  treatment 
described  above  in  contravention  of  the 
overall  goals  of  the  U.S.  textile  import 
program.  Accordingly,  this  document 
amends  paragraph  (c)  of  §  12.130  on  an 
interim  basis  to  provide  that  the  same 
origin  principle  applicable  to  products 
of  the  United  States  under  that 
paragraph  will  apply  to  products  of  U.S. 
insular  possessions. 

Conunents 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552).  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4),  and 
§  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  normal  business 
days  between  the  hours  of  9  a.m.  and 
4:30  p.m.  at  the  Regulations  Branch, 
Franklin  Square,  1099  14th  Street  NVV 
suite  4000.  Washington,  DC. 

Inapplicability  of  Public  Notice 
Procedures 

Pursuant  to  the  provisions  of  5  U.S.C. 
553(a)  public  notice  is  inapplicable  to 
this  regulation  because  it  is  promulgated 
pursuant  to  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  and  is  thus  within  the 
foreign  affairs  function  of  the  United 
States  and  the  foreign  affairs  exemption 
of  5  U.S.C.  553(a)(1).  This  regulation  is 
necessary  in  order  to  prevent 
circumvention  or  fiiistration  of  bilateral 
and  multilateral  agreements  to  which 
the  United  States  is  a  party  and  to 
facilitate  efficient  and  equitable 
administration  of  the  U.S.  textile  import 
program  as  authorized  in  section  204. 
The  authority  to  promulgate  this 
regulation  was  delegated  by  the 
President  to  the  Secretary  of  the 
Treasury  by  Executive  Order  12475. 

Executive  Order  12291 

Because  this  document  concerns  a 
foreign  affairs  function  of  the  United 
States  it  is  not  subject  to  E.O.  12291. 


Accordingly,  no  regulatory  impact 
analysis  has  been  prepared. 

Regulatory  Flexibility  Act 

For  the  reasons  set  forth  above  and 
because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulations,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  Customs  offices 
and  the  Department  of  Commerce 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  12 

Customs  duties  and  inspection, 
Imports,  Textile  products  and  apparel. 

Amendment  to  the  Regulations 

For  the  reasons  set  forth  above,  Part 
12,  Customs  Regulations  (19  CFR  part 
12),  is  amended  as  set  forth  below. 

PART  12— SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  authority  citation  for 
part  12  continues  to  read,  and  a  specific 
authority  citation  for  §§  12.130  and 
12.131  is  added  to  read,  as  follows: 


outside  the  insular  possessions  shall  not 
be  treated  as  products  of  those  insular 
possessions. 

MichMl  H.  Una, 

Acting  Commissioner  of  Customs. 

Approved:  February  25. 1993. 
John  P.  Simpson, 

Acting  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  93-6705  Filed  4-13-93;  8:45  am] 
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Authority:  5  U.S.C.  301, 19  U.S.C.  66. 1202 
(General  Note  8.  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)),  1624; 
*         •         •         •         • 

Sections  12.130  through  12.131  also 
issued  under  7  U.S.C.  1854; 

2.  Section  12.130  is  amended  by 
revising  the  heading  of  paragraph  (e), 
redesignating  paragraph  (c)  as  paragraph 
(c)(1),  adding  a  new  heading  to 
paragraph  (c),  designated  and  adding 
paragraph  (c)(2)  to  read  as  follows: 

§12.130    Textiles  and  textile  products 
country  of  origin. 

(c)  Articles  exported  for  processing 
and  returned. 

(D*   •  ' 

(2)  Applicability  to  U.S.  insular 
possession  products  processed  outside 
the  insular  possession.  Unless  otherwise 
required  by  law,  the  rules  of  origin 
applicable  to  products  of  the  U.S.  shall 
also  apply  to  products  of  insular 
possessions  of  the  U.S.  Accordingly, 
notwithstanding  paragraph  (b)  of  this 
section,  for  purposes  of  section  204, 
Agricultural  Act  of  1956,  as  amended, 
products  of  insular  possessions  of  the 
U.S.,  if  imported  into  the  U.S.  after 
having  been  advanced  in  value, 
improved  in  condition,  or  assembled. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

24  CFR  Part  905 

Pocket  No.  R-«3-1619;  FR-3228-F-02] 

RIN2577-AB11 

Indian  Housing:  Revisions  to  Lease 
and  Grievance  Procedures 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  revises  the 
Indian  housing  regulations  concerning 
required  lease  provisions  and  grievance 
procedures  for  residents  of  Indian 
housing.  The  changes  will  facilitate 
eviction  of  tenants  who  are  involved  in 
criminal  activity  that  threatens  the 
health,  safety,  or  right  to  peaceful 
enjoyment  of  other  tenants  or  who  are 
involved  in  drug-related  criminal 
activity,  by  permitting  use  of  an 
expedited  grievance  procedure  or 
reliance  upon  court  actions  without  first 
conducting  a  grievance  procediue. 
These  changes  were  required  by 
statutory  revisions. 
EFFECTIVE  DATE:  May  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Director,  Office  of 
Indian  Programs,  room  4140, 
Department  of  Housing  and  Urban 
Development,  Washington,  DC  20410- 
5000;  telephone  (202)  708-1015  (voice) 
or  (202)  708-0850  (TDD).  (These  are  not 
toll-free  telephone  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  §905.340 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501-3320)  and  assigned 
approval  number  2577-0171. 
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II.  Background 

Changes  were  made  to  the  statutory 
provisions  governing  lease  and 
grievance  procedures  in  Indian  housing 
by  sections  503,  504  and  5C5  of  the 
Cranston-Gonzalez  National  Affordablu 
Housing  Act  (NAHA),  42  U.S.C.  1437d 
note,  which  require  notice  and  comment 
rulemaking.  A  proposed  rule  was 
published  on  December  15. 1992  (57  FR 
59316),  covering  these  changes  with 
respect  to  the  Indian  housing  program. 

The  public  comment  perioa  ended  on 
February  16. 1993.  The  Department 
received  no  public  comments. 
Consequently,  the  proposed  rule  is 
being  published  as  a  final  rule,  with  the 
addition  of  the  reference  to  OMB 
approval  of  the  information  collection 
requirements  contained  in  §  905.340. 

III.  Findings  and  Certifications 

A.  Impact  on  the  Economy 

This  rule  does  not  constitute  a  "major 
rule"  as  that  terra  is  deHned  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  Prasident  on 
February  17, 1981.  An  analysis  of  the 
rule  indicates  that  it  does  not  (1)  have 
an  annual  effect  on  tlie  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
ffjderal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  signihcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

B.  Environmental  Feview 

A  Finding  of  No  Significant  Impact 
with  rospect  to  the  environment  was 
made  with  respect  to  the  proposed  rule 
in  accordance  with  HUD  regulations  at 
24  CFR  part  50  that  implement  section 
102(2)(C)  of  the  National  Environmental 
PoHcy  Act  of  1969,  42  U.S.C.  4332.  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  between  7.30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276,  451  Seventh 
Street,  SW..  Washington,  DC  20410- 
0500. 

C.  Federalism  Impact 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determiiied  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 


States,  or  on  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govemmeiil.  This  rule  merely 
conforms  the  existing  rule  on  the  subject 
of  Indian  housing  leases  and  grievance 
procedures  to  the  governing  statute,  as 
amended.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  order. 

D.  Impact  on  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606.  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  The 
rule  will  simply  buttress  the  efforts  of 
Indian  Housing  Authorities  to  keep  their 
housing  Cree  of  criminal  activity  by 
enforcing  provisions  of  the  law  making 
drug-related  and  other  serious  crLminal 
activity  on  or  near  the  premises  clearly 
actionable. 

E.  Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)).  has  reviewed  tliis  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  is 
limited  to  specifying  the  procedures  for 
enforcing  lease  provisions  concerning 
criminal  activity. 

F.  "Takings"  Assessment 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12630.  Government  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights,  has 
determined  that  tliis  rule  does  not  have 
"takings  implications"  as  defined  in 
HUD's  "Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings."  The 
Department  does  not  regard  the  effects 
of  this  rule  on  private  propert>'  rights  as 
"effectively  denying  economically 
viable  use  of  any  distinct  legally 
protected  property  interest  of  [a 
property  owner],  or  result  in  a 
permanent  or  temporary  physical 
occupation,  invasion,  or  deprivation." 
The  proposed  rule  would  merely 
prescribe,  pursuant  to  statute,  the 
changes  in  lease  provisions  and 
grievance  procedures  to  be  used  by 
Indian  housing  authorities  that  receive 
assistance  from  KUD  under  the  United 
States  Housing  Act  of  1937. 

G.  Regulatory  Agenda  . 

This  rule  was  listed  as  item  1497  in 
the  Department's  Semiannual  Agenda  of 
Regulations  published  on  November  3. 


1992 (57  FR  51392.  51435)  in 

accordance  with  Executive  order  12291 
and  the  Regulatory  Flexibihty  Act. 

H.  Catalog 

The  Catalog  of  Domestic  Assistance 
numbers  for  the  programs  affected  by 
this  rule  are  14.850  and  14.851. 

List  ofSubfects  in  24  CFR  Part  905 

Grant  programs:  Indians,  Low  and 
moderate  income  bousing. 
Homeownership,  PubUc  housing. 

Accordingly,  part  905  of  title  24  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  gOS— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  part  905 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  450e(b);  42  U.S.C. 
1437aa,  1437bb.  1437cc.  1437ee  and  3535(d). 

2.  Section  905.340  is  revised  to  read 
as  follows: 

§  905.340    Grievance  procedure  and  leases. 

(a)  Grievance  procedures.  (1)  General. 
Each  IHA  shall  adopt  and  promulgate 
grievance  procedures  that  are 
appropriate  to  local  circumstances. 
These  procedures  shall  comply  with  the 
hidian  Civil  Rights  Act,  if  applicable, 
and  section  6(k)  of  the  Act,  as 
applicable,  and  shall  assure  that  tenants 
and  homebuyers  will: 

(i)  Be  advised  of  the  specific  grounds 
of  any  proposed  adverse  action  by  the 
IHA: 

(ii)  Have  an  opportunity  for  a  hearing 
before  an  impartial  party  upon  timely 
request; 

(iii)  Have  a  reasonable  opportunity  to 
examine  any  documents,  records,  or 
regulations  related  to  the  proposed 
action  before  the  hearing  (or  trial  in 
court); 

(iv)  Be  entitled  to  be  represented  by 
another  person  of  their  choice  at  any 
hearing; 

(v)  Be  entitled  to  ask  questions  of 
witnesses  and  have  others  make 
statements  on  their  behalf:  and 

(vi)  Be  entitled  to  receive  a  written 
decision  by  the  IHA  on  the  proposed 
action. 

(2)  Expedited  grievance  procedure. 
An  IHA  may  establish  an  expedited 
grievance  procedure  for  any  grievance 
concerning  a  termination  of  tenancy  or 
eviction  that  involves; 

(i)  Any  criminal  activity  that  threatens 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  Indian  housing 
development  by  other  residents  or 
employees  of  the  IHA,  or 

(ii)  Any  drug-related  criminal  activity 
on  or  near  the  premises. 
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(3)  Exclusion  of  certain  grievances,  (i) 
General.  An  IHA  may  pursue 
termination  of  tenancy  or  eviction 
without  offering  a  grievance  procedure 
where  the  termination  or  eviction  is 
based  on  one  of  the  grounds  stated  in 
paragraph  (a)(2)  of  this  section  if 
applicable  Tribal  or  State  law  requires 
that,  before  eviction,  a  tenant  (including 
a  homebuyer  under  a  homeownership 
agreement)  be  given  a  hearing  in  court, 
if  HUD  has  determined  that  the  Tribal 
or  State  procedures  provide  the  basic 
elements  of  due  process. 

(ii)  Basic  elements  of  due  process.  The 
elements  of  due  process  against  which 
the  jurisdiction's  procedures  are 
measured  by  HUD  are  the  following: 

(A)  Adequate  notice  to  the  tenant  of 
the  grounds  for  terminating  the  tenancy 
and  for  eviction; 

(B)  Right  of  the  tenant  to  be 
represented  by  counsel; 

(C)  Opportunity  for  the  tenant  to 
refute  the  evidence  presented  by  the 
IHA,  including  the  right  to  confront  and 
cross-examine  witnesses  and  to  present 
any  affirmative  legal  or  equitable 
defense  that  the  tenant  might  have;  and 

(D)  A  decision  on  the  merits. 

(4)  Motice  to  post  office  of  certain 
evictions.  When  an  IHA  evicts  an 
individual  or  family  from  a  dwelling 
unit  for  engaging  in  criminal  activity, 
including  drug-related  criminal  activity, 
the  IHA  shall  notify  the  local  post  office 
serving  that  dweUing  unit  that  the 
evicted  individual  or  family  is  no  longer 
residing  in  the  dwelling  unit  (so  that  the 
post  office  will  terminate  delivery  of 
mail  for  such  persons  at  the  unit,  and 
that  such  persons  will  not  return  to  the 
unit  to  pick  up  mail). 

(5)  Notice  of  procedures.  A  copy  of 
the  grievance  procedures  shall  be  posted 
prominently  in  the  IHA  office,  and  shall 
be  provided  to  any  tenant,  homebuyer, 
or  applicant  upon  request. 

(b)  Leases.  Each  IHA  shall  use  leases 
that: 

(1)  Do  not  contain  unreasonable  terms 
and  conditions; 

(2)  Obligate  the  IHA  to  maintain  the 
project  in  a  decent,  safe,  and  sanitary 
condition; 

(3)  Require  the  IHA  to  give  adequate 
written  notice  of  termination  of  the 
lease  which  shall  not  be  less  than — 

(i)  A  reasonable  time,  but  not  to 
exceed  30  days,  when  the  health  or 
safety  of  other  tenants  or  IHA  employees 
is  threatened; 

(ii)  Fourteen  days  in  the  case  of 
nonpayment  of  rent;  and 

(iii)  Thirty  days  in  any  other  case; 

(4)  Require  that  the  IHA  may  not 
terminate  the  tenancy  except  for  serious 
or  repeated  violation  of  the  terms  or 


conditions  of  the  lease  or  for  other  good 
cause; 

(5)  Provide  that  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  tenants  or  any  drug-related 
criminal  activity  on  or  near  the 
premises,  engaged  in  by  an  Indian 
housing  tenant,  any  member  of  the 
tenant's  household,  or  any  guest  or 
other  person  under  the  tenant's  control, 
shall  be  cause  for  termination  of 
tenancy.  For  purposes  of  this  section, 
the  term  "drug-related  criminal 
activity"  means  the  illegal  manufacture, 
sale,  distribution,  use.  or  possession 
with  intent  to  manufacture,  sell, 
distribute,  or  use,  of  a  controlled 
substance  (as  defined  in  section  102  of 
the  Controlled  Substances  Act  (21 
U.S.C.  802));  and 

(6)  specify  that  with  respect  to  any 
notice  of  termination  of  tenancy  or 
eviction,  notwithstanding  any 
applicable  Tribal  or  State  law,  an  Indian 
housing  tenant  shall  be  informed  of  the 
opportunity,  before  emy  hearing  or  trial, 
to  examine  any  relevant  documents, 
records,  or  regulations  directly  related 
to  the  termination  or  eviction. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0171) 

Dated:  April  2, 1992. 
Michael  B.  Janis, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 
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DEPARTMEI^  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
ICGD  05-93-14] 

Special  Local  Regulations  for  Marine 
Events;  Blue  Angels  Airshow;  Severn 
River,  Annapolis,  MD 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Blue  Angels 
airshow  and  practice  sessions  to  be  held 
on  May  22.  23.  and  24, 1993,  over  the 
Severn  River,  Annapolis,  Maryland.  The 
effect  of  these  regulations  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of 
spectators  and  participants.  These 
regulations  are  needed  to  provide  for  the 
safety  of  Ufe.  limb,  and  property  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  The  regulations  are 
effective  for  the  following  periods:  1:30 


p.m.  to  6:30  p.m..  May  22, 1993;  12 
noon  to  5  p.m..  May  23. 1993;  12  noon 
to  5  p.m..  May  24, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Phillips.  Chief.  Boating 
Affairs  Branch.  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204.  or  Commander.  Coast  Guard 
Group  Baltimore  (410)  576-2516. 

SUPPLEMENTARY  INFORMATION: 
Drafting  Informatioii 

The  drafters  of  this  notice  are  QMl 
Kevin  R.  Connors,  project  officer. 
Boating  Affairs  Branch,  Fifth  Coast 
Guard  District,  and  LCDR  Keith  B. 
Letoumeau.  project  attorney,  Fifth  Coast 
Guard  District  Legal  Staff. 

Background  and  Purpose 

The  U.S.  Naval  Academy  submitted 
an  application  to  hold  the  Blue  Angels 
Airshow  on  May  22.  23.  and  24. 1993. 
As  part  of  the  application,  the  Naval 
Academy  requested  that  the  Coast 
Guard  provide  control  of  spectator  and 
commercial  traffic  within  the  regulated 
area. 

Discussion  of  Regulations 

The  U.S.  Naval  Academy  is 
sponsoring  this  event,  which  will 
consist  of  6  high  performance  jet  aircraft 
flying  at  low  altitudes  in  various 
formations  over  the  Severn  River. 
Federal  Aviation  Administraiton 
regulations  require  closing  the  waterway 
to  vessel  traffic  as  a  prerequisite  to 
issuing  a  permit  for  this  event.  A 
meeting  at  the  Naval  Academy  was  held 
on  April  18, 1991.  and  was  attended  by 
several  organizations  directly  involved 
in  the  Airshow.  The  Federal  Aviation 
Administration  (FAA)  meticulously 
reviewed  all  aspects  of  the  Airshow  for 
safety  purposes  and  concluded  that  the 
regulated  area  used  in  past  Airshows 
allowed  small  boats  to  approach  too 
close  to  center  point  and  the  flight  path 
of  maneuvering  aircraft.  Therefore,  the 
westward  boundary  of  the  regulated 
area  was  moved  upriver  from  Horseshoe 
Point  and  Manresa  Point  to  the  U.S. 
Route  50/301  fixed  highway  bridge 
(New  Severn  River  Bridge)  to  ensure  the 
safety  of  spectator  craft.  Accordingly, 
the  Commander,  Fifth  Coast  Guard 
District,  is  issuing  these  regulations  to 
close  a  portion  of  the  Severn  River  to 
vessel  traffic  during  the  airshow  and 
practice  sessions.  Closure  of  the 
waterway  for  any  extended  period  is  not 
anticipated,  and  commercial  traffic 
should  not  be  severely  disrupted. 


19352      Fsderal  R^istsr  /  Vol.  58.  No.  70  /  Wednesday.  April  14.  1993  /  Rules  and  Reg^Iations 


Regulatory  Evaluation 

This  final  rule  is  not  considtired  maior 
under  Executive  Order  12291  and  not 
significant  under  Department  of 
Tranq)oi1ation  regulator)'  policies  and 
procedures  (44  FR  11034;  February  26, 
1979).  The  economic  impact  of  this 
regulation  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnerqssary.  This  regulation  will  only 
be  in  etlect  for  several  hours  each  day, 
and  the  impacts  on  routine  navigation 
are  expected  to  be  minimal. 

Small  entities 

Under  the  Regulatory  Flexibility  Act 
(5  use.  601  el  seq).  The  Coast  Guard 
must  consider  whether  this  regulation 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  Entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  the  impact  of  this 
regulation  on  non-participating  small 
entities  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b),  that  this  regulation,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  smell  entities. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  final  rule  does  not  raise  sufHcient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

This  final  rule  has  been  thoroughly 
reviewed  bv  the  Coast  Guard  and 
determined  to  be  categorically  excluded 
from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant 
Instruction  M164/5.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  been  placed  in  the 
rulemaking  docket. 

Liat  of  Sobyacts  ia  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 

Final  Ri^ulatiooa 

In  consideration  of  the  foregoing,  part 
100  of  title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authwity:  33  U.SC.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 


2.  A  temporary  §  100.35-T0511  is 
added  to  read  as  follows: 

f100.35-T0511    S«wm  Rivwr,  AnnapoHa, 
Maryland 

(a)  Definitions:  (1)  Regulated  area. 
The  Severn  River,  shore  to  shore, 
bounded  on  the  southeast  by  a  line 
drawn  from  the  quick  flashing  privately 
maintained  light  on  the  U.S.  Naval 
Academy  in  position  latitude 
38°58'40.0"  North,  longitude 
76°28'49.0"  West,  east  to  latitude 
38"58'33.0"  North,  longitude 
76°28'05.0"  West,  thence  northeast  to 
Carr  Point,  and  bounded  on  the 
northwest  by  the  U.S.  Route  50/301 
fixed  highway  bridge  (New  Severn  River 
Bridge)  centerpoint  at  latitude 
39°00'23.0"  North,  longitude 

76»30'1 5.0^  West. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Coast 
Guard  Group  Baltimore. 

(b)  Special  local  regulations.  (1) 
Except  for  vessels  authorized  by  lite 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area  without  the 
permission  of  the  Patrol  Commander. 

(2)  The  operator  of  any  vessel  which 
enters  or  operates  within  the  regulated 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  Spectator  vessels  may  anchor 
outside  the  regulated  ^rea  specified  in 
paragraph  (a)(1)  of  these  regulations,  but 
may  not  block  a  navigable  channel. 

(c)  Effective  periods:  The  regulations 
are  effective  for  the  following  periods: 
1:30  p.m.  to  6:30  p.m..  May  22. 1993;  12 
noon  to  5  p.m..  May  23,  1993;  12  noon 
to  5  p.m..  May  24,  1993. 

Dated:  2  April  1993. 
W.T.  Letud. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
[PR  Doc.  93-8621  Filed  4-14-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  part  180 

[PP  6F342(VR1188:  FRL-4577-8} 

RIN  No.  2072-AB78 

Pesticide  Toterance  for  Aluminum 
Tris(0-Ethytphosphonale) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  mle. 

SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  the  fungicide 
fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate),  in  or  on  the  raw 
agricultural  commodity  (RAC)  avocados 
at  25  parts  per  million  (ppm).  This 
regulation  to  establish  the  maximum 
permissible  level  for  residues  of  the 
fungicide  in  or  on  this  commodity  was 
requested  in  a  petition  submitted  by 
Rhone-Poulenc  Ag  Co. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  April  14,  1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP6F3420/R11881,  may  be 
submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708.  401  M  St.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22.  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  EK:  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  23, 198G  (51  FR 
26465),  which  announced  that  Rhone- 
Poulenc  Ag  Co..  P.O.  Box  12014,  2  T.W. 
Alexander  Drive,  Research  Triangle 
Park.  NC  27709,  had  submitted  a 
pesticide  petition  (PP  6F3420)  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(d),  establish  a  tolerance 
for  the  fungicide  fosetyl-Al,  aluminum 
tris(O-ethylphosphonate),  in  or  on  the 
raw  agricultural  commodity  avocados  a! 
10  ppm. 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  November  18.  1992 
(57  FR  54402),  that  Rhone-Poulenc  had 
amended  PP  6F3420  to  establish  a 
tolerance  of  25  ppm  for  residues  of  the 
fungicide  fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate).  in  or  on  the  raw 
agricultural  commodity  avocados. 

There  were  no  comments  received  in 
response  to  the  notices  of  filing. 
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The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include  the  following: 

1.  A  rat  acute  oral  study  with  an  LDjo 
of  5.4  grams  (g)/kilogram  (kg). 

2.  A  mouse  acute  oral  study  with  an 
LDjo  of  3.4  gm/kg. 

3.  A  90-d8y  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5,000 
ppm  (500  milligrams  (mg)/kg/day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/kg/day). 

5.  A  21-d8y  rabbit  dermal  study  with 
a  NOEL  of  1.5  g/kg/day  (the  highest 
dose  tested  (HDT)J. 

6.  A  carcinogenicity  study  in  mica 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  highest  dose  tested  was 
2,857/4.286  mg/kg  body  weiglit  (bwt)/ 
day). 

7.  A  rat  chronic  feeding/ 
carcinogenicity  study  with  a  NOEL  of 
8.000  ppm  (400  mg/kg  bwt/day)  for 
systemic  effects  (carcinogenic  effects 
observed  are  discussed  ImIow). 

8.  A  2-year  dog  feeding  study  with  a 
NOEL  of  10.000  ppm  (250  mg/kg  bwt/ 
day)  and  a  lowest  effect  level  (LEL)  of 
20.000  ppm  (500  mg/kg  bwt/day)  based 
on  a  slight  degenerative  effects  on  the 
testes. 

9.  A  reproduction  study  in  rats  with 
a  NOEL  of  300  mg/kg  bwt/day  and  an 
LEL  of  600  mg/kg  bwt/day  based  on 
effects  on  ammal  weights  in  some 
groups  and  urinary  tract  changes  in 
some  groups. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1,000  mg/kg/day. 
respectively. 

11.  Ames  mutagenicity  assays,  E.  coli 
phage  induction  tests,  micronucleus 
tests  in  mice.  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cervisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice  published  in  the 
Federal  Register  of  November  2.  1983 
(48  FR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcinogenicity  study.  In  this  study, 
Charles  River  CD  rats  were  dosed  with 
aluminum  tris(Oethylphosphonate)  at 
levels  of  0,  2,000.  8,000.  and  40,000/ 
30,000  ppm  (0,  100,  400,  and  2,000/ 
1.500  mg/kg  bwt/day).  The  40,000-ppm 
dose  was  reduced  to  30,000  ppm  after 
2  weeks  following  observations  of 
staining  of  the  abdominal  fur  and  red 
coloration  of  the  urine  at  40,000  ppm 
(2,000  mg/kg  bwt/day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2,000/1.500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 


on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  In 
the  female  Charles  River  CI>-1  rats  at  the 
high-dose  level  of  2.000  mg/kg  bwt/day. 
during  the  first  2  weeks  of  the 
carcinogenicity/chronic  feeding  study, 
before  the  dose  level  was  reduced  to  ' 
1,500  mg/kg  bwt/day. 

The  study  demonstrated  a 
significantly  elevated  incidence  of 
urinary  bladder  tumors  (adenomas  and 
carcinomas  combined)  at  the  highest 
dose  level  tested  (2,000/1,500  mg/k^  in 
male  Charles  River  CD-I  rats.  The 
tumors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
The  original  pathological  diagnosis  of 
these  tumors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  the  inddencs  of  urinary 
bladder  tumors  was  observed  in  female 
rats. 

The  Agency  has  concluded  that  the 
available  data  provide  limited  evidence 
of  the  carcinogenicity  of  fosetyl-Al  in 
male  rats  and  has  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  In 
animals)  in  accordance  with  proposed 
Agency  guidelines,  published  in  the 
Federal  Register  of  November  23, 1984 
(49  FR  46294).  Based  on  a  review  of  the 
Health  Effects  Division  Peer  Review 
Committee  for  Carcinogenicity  of  the 
Office  of  Pesticide  Programs,  the  Agency 
has  determined  that  a  quantitative  risk 
assessment  is  not  appropriate  for  the 
following  reasons: 

1.  The  carcinogenic  response 
observed  with  this  chemical  was 
confined  solely  to  the  high-dose  males 
at  one  site  (urinary  bladder)  in  rats.  The 
recent  data  of  a  90-day  feeding  study  of 
fosetyl-Al  in  rats  also  showed  a  strong 
association  between  the  presence  of 
uroliths  in  the  urinary  bladder  and  the 
incidence  of  urinary  bladder 
hyperplasia  in  treated  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
surviving  animals  at  the  time  of 
terminal  sacrifice. 

4.  The  carcinogenic  effects  were 
observed  only  at  unusually  high  doses 
which  exceed  the  commonly  used  limit 
dose  of  1,000  mg/kg/day  recommended 
as  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to 
Charles  River  CD-I  mice  at  dose  levels 
ranging  from  2,500  to  30,000  ppm  (357 
to  4,288  mg/kg  bwt/day). 


6.  Fosetyl-Al  was  not  mutagenic  In 
eight  well  conducted  genotoxic  assays. 

Since  the  increase  in  the  bladder 
tumor  incidence  was  limited  only  to 
male  rats  at  doses  well  above  the  limit 
dose  (1,000  mg/kg  bwt/day  for 
carcinogenicity  studies).  EPA  believes 
that  no  significant  cancer  risk  would  be 
posed  to  humans.  Therefore,  the 
standard  risk  assessment  approach  of 
using  the  Reference  Dose  (RiD)  based  on 
systemic  toxicity  was  applied  to  fosetyl- 
Al. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 
by  the  most  sensitive  species  from  the 
2-year  dog  feeding  study,  the  RiD  is  3.0 
mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.0453  mg/kg  bwt/day  and 
utihzes  1.51  percent  of  the  RfD  for  the 
overall  U.S.  population.  The  exposure  of 
the  most  highly  exposed  subgroup  in 
the  population  did  not  utilize  a 
significantly  greater  amount  of  the  RfD. 
Previous  tolerances  have  been 
established  for  fosetyl-Al,  aluminum 
tris(O-ethyiphosphonate).  in  asparagus, 
brassica  vegetable  crop  group, 
caneberries.  dtrus,  cucurbit  vegetables 
group,  dry  bulb  onions,  fresh  ginseng 
root,  leafy  vegetables  crop  group, 
pineapples,  pineapple  forage  and 
fodder,  and  strawberries. 

The  metabolism  of  aluminum  tris(0- 
ethylphosphonate)  in  plants  is 
adequately  understood.  No  animal  feed 
items  are  associated  with  these 
petitions;  therefore,  there  is  no 
reasonable  expectation  of  secondary 
residues  occurring  in  milk,  eggs,  and 
meat  of  livestock  or  poultry. 

An  adequate  analytical  method,  gas- 
liquid  chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pestidde  Analytical  Manual,  Vol.  U.  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pestidde  enforcement 
when  requested  fix)m:  Calvin  Furlow. 
Public  Information  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  242,  CM  #2, 
1921  Jefferson  Davis  Hwy..  Arlington. 
VA  22202.  (7031-305-4432. 

The  pesticide  is  considered  useful  foi 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
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Therefore  t  -n  tolerances  are  established 
as  set  forth  t)«low. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (»0  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fees  provided  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
and  the  requestor's  contentions  on  each 
such  issue,  and  a  summary  of  the 
evidence  relied  upon  by  the  objection 
(40  CFR  178.27).  A  request  for  a  hearing 
will  be  granted  if  the  Administrator 
determines  that  the  material  submitted 
shows  the  following:  There  is  a  genuine 
and  substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  on  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  cldims  or  facts  to  the 
contrary;  and  rusolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  March  26,  1993. 

Douglas  D.  Cainpt, 

Director  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{  AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C  348a  and  371. 

2.  In  §  180.415,  by  amending 
paragraph  (a)  table  by  alphabetically 
inserting  the  raw  agricultural 
commodity  avocados,  to  read  as  follows: 

S16a415    Aluminum  tr(s(0- 
•t>>ylphosphonata);  toleranc*s  for  residues. 

(a)*     •     • 


Commodity 


Parts  par 
miUon 


Avocados  ... 


25 


[FR  Doc.  93-8569  Filed  4-13-93;  8:45  am) 
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40  CFR  Paris  180  and  185 

[PP  3F2884  and  3F2947  and  FAP  3H5396 
and  3M5411/R1191;  FRL-4579-81 

RIN  No.  2070-AB78 

Pesticide  Tolerances  and  Food 
Additive  Regulations  for  Chlorpyrifos 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  These  regulations  revise  the 
tolerances  for  residues  of  the  insecticide 
chlorpyrifos  |0,0-diethyl  0-(3.5,6- 
trichloro-2-pyridyl)  phosphorothioate] 
in  or  on  various  raw  agricultural 
commodities  and  processed  food 
commodities.  The  regulations  also 
establish  tolerances  for  residues  for 
chlorpyrifos  in  or  on  the  raw 
agricultural  commodities  wheat  grain, 
wheat  straw,  and  wheat  forage,  and  the 
processed  food  commodity  milling 
fractions  (except  flour)  of  wheat.  These 
regulations  to  revise  maximum 
permissible  levels  for  residues  and 
establish  new  levels  for  residues  of  the 
insecticide  were  requested  in  petitions 
submitted  by  DowElanco. 
EFFECTIVE  DATE:  These  regulations 
became  effective  on  April  1, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
numbers  (FP  3F2884  and  3F2947  and 
FAP  3H5396  and  3H5411/R11911.  may 
be  submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St.,  SW.,  Washington.  EX: 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  E>ennis  H.  Edwards,  Jr.,  Product 
Manager  (PM)  19,  Registration  Division 
(H7505C),  Environmental  Protection 
Agency.  401  M  St.,  Sw..  Washington,  DC 
20460.  Office  location  and  telephone 


number:  Rm.  207,  CM  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202,  (703)- 
305-6386. 

SUPPUEMENTARY  INFORMATION:  EPA  has 
issued  notices  in  the  Federal  Register 
announcing  that  DowElanco  has 
submitted  pesticide  petitions  to  EPA 
proposing  to  amend  40  CFR  180.342  by 
revising  tolerances  under  section  408  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  for  the 
combined  residues  of  the  insecticide 
chlorpyrifos  and  its  metabolite  3,5,6- 
trichloro-2-pyridinol  (TCP)  in  or  on 
various  raw  agricultural  commodities 
and  food  additive  petitions  proposing  to 
amend  40  CFR  185.1000  by  revising 
tolerances  under  section  409  of  the 
FFDCA,  21  U.S.C.  348,  for  the  combined 
residues  of  the  insecticide  chlorpyrifos 
and  its  metabolite  in  or  on  various 
processed  food  commodities.  The 
proposed  revision  included  a  change  in 
the  form  of  the  tolerance  expression. 
The  existing  tolerance  was  expressed  as 
a  numerical  value  indicating  the  total 
concentration  of  chlorpyrifos  and  the 
metabolite  TCP.  The  proposed  revision 
continued  to  indicate  a  total,  but  also 
included  a  separate  statement  that  the 
concentration  of  the  parent  chlorpyrifos 
in  the  total  must  not  exceed  a  specified 
value.  The  petitioner  subsequently 
amended  the  petition  by  proposing  to 
remove  the  metabolite  TCP  from  the 
tolerance  expression,  thus  expressing 
the  tolerance  for  various  commodities  in 
terms  of  the  parent  chlorpyrifos  only.  By 
removing  TCP  from  the  tolerance 
expression  for  chlorpyrifos  for  various 
commodities,  the  petitioner  intends  to 
more  accurately  reflect  the  level  of 
residues  of  toxicological  concern  that 
are  anticipated  on  treated  commodities 
and  the  impact  of  this  exposure 
calculation  on  the  determination  of 
whether  the  Reference  Dose  (RflD)  or 
Acceptable  Daily  Intake  (ADI)  have  been 
exceeded. 

The  specific  publication  dates  of  the 
petitions  were  as  follows:  (1)  PP  3F2884 
and  FAP  3H5396  appeared  in  the 
Federal  Register  of  June  22. 1983  (48  FR 
28545);  (2)  PP  3F2947  and  FAP  3H5411 
appeared  in  the  Federal  Register  of 
September  29, 1983  (48  FR  44643). 

There  were  no  comments  or  requests 
for  a  referral  to  an  advisory  committee 
received  in  response  to  the  notices  of 
filing.  The  data  submitted  in  the 
petitions  and  other  relevant  material 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerances  are  sought  and 
capable  of  achieving  its  intended 
physical  or  technical  effect.  The 
toxicological  data  considered  in  support 


Federal  Register  /  Vol.  58.  No.  70  /  Wednesday.  April  14.  1993  /  Rules  and  Regulations 


19355 


of  the  proposed  tolerances  Include  the 
following: 

1.  A  2-year  dog  feeding  study  with  a 
no-observed-effect  level  (NOEL)  for 
systemic  effects  of  1.0  milligram  (mg)/ 
kilogram  (kg)/day  and  lowest  effect  level 
(LEL)  {increased  liver  weight)  of  3.0  mg/ 
kg/day.  The  NOELs  for  cholinesterase 
(ChE)  inhibition  were  as  follows:  0.01 
mg/kg/day  for  plasma.  0.1  mg/kg/day  for 
red  blood  cells,  and  1.0  mg/kg/day  for 
brain  cells.  Levels  tested  were  0,  0.01. 
0.03.  0.1. 1.0.  and  3  mg/kg/day. 

2.  A  voluntary  human  study  with  ChE 
NOEL  of  0.03  mg/kg/day  (based  on  20 
days  of  exposure  at  this  level). 

3.  A  2-year  mouse  chronic  toxicity/ 
carcinogenicity  study  with  a  NOEL  of  15 
ppm  for  systemic  effects  (equivalent  to 
2.25  mg/kg/day)  and  no  carcinogenic 
effects  observed  under  the  conditions  of 
the  study  at  all  levels  tested  (0.  0.5,  5. 
and  15  ppm.  equivalent  to  0.075.  0.75. 
and  2.25  mg/kg/day). 

4.  A  2-year  rat  feeding/carcinogenicity 
study  widi  ChE  NOEL  of  0.1  and  LEL  of 
1.0  mg/kg/day  (based  on  decreased 
plasma  and  brain  ChE  activity),  and  a 
systemic  NOEL  of  1.0  mg/kg/day  and 
LEL  of  10  mg/kg/day  (based  on 
decreased  erythrocyte  and  hemoglobin 
values  and  increased  platelet  count 
during  the  first  year).  There  were  no 
observed  carcinogenic  effects  at  the 
levels  testtid  (0.05,  0.1. 10.  and  10  mg/ 
kg/day)  under  the  conditions  of  the 
study. 

5.  A  threo-generation  reproduction 
study  in  rats  with  no  reproductive 
effects  observed  at  the  dietary  levels 
tested  (0. 0.1.  0.3,  and  1.0  mg/k^/day). 

6.  Two  rat  developmental  toxicity 
studies:  one  negative  for  developmental 
toxicity  at  all  dose  levels  (levels  tested 
were  0.1,  3.0,  and  15.0  mg/kg/day);  and 
one  with  maternal  tmd  developmental 
NOELs  of  2.5  mg/kg/day  (levels  tested, 
by  gavage.  were  0,  0.5,  2.5,  and  15  mg/ 
kg/day). 

7.  A  mouse  developmental  toxicity 
study  with  a  teratogenic  NOEL  greater 
than  25  mg/kg/day  (highest  dose  tested) 
and  a  developmental  fetotoxic  NOEL  of 
10  mg/kg/day  and  LEL  of  25  mg/kg/day 
(decreased  fetal  length  and  increased 
skeletal  variants). 

8.  A  developmental  toxicity  study  in 
rabbits  with  maternal  and 
developmental  NOELs  of  81  mg,'kg/day, 
and  maternal  and  developmental  LELs 
of  140  mg/kg/day  (based  on  maternal 
decreased  food  consumption  on 
gestation  day  15  to  19,  and  body  weight 
loss  during  the  dosing  period  followed 
by  a  compensatory  weight  gain;  and 
based  on  a  slight  reduction  in  fetal 
weights  and  crown-rump  lengths,  and 
fetal  increased  incidence  of  unossified 
fifth  stemebrae  and/or  xipbistemum). 


Levels  tested  were  0. 1. 9,  81,  and  140 
mg/kg/day. 

9.  An  acute  delayed  neurotoxicity 
study  in  the  hen  that  was  negative  at  50 
and  100  mg/kg/day. 

10.  Several  mutagenicity  studies 
which  were  all  negative.  These  include 
an  Ames  assay,  two  Chinese  hamster 
ovary  cell  mutation  assays,  a 
micronucleus  assay  for  chromosomal 
aberration,  an  in  vitro  chromosomal 
aberration  assay  with  and  without 
enzymatic  activation,  and  an 
unscheduled  DNA  synthesis  assay. 

11.  A  general  metabolism  study  in  rats 
shows  that  the  major  metabolite  of 
chlorpyrifos  is  3,5,6-trichloro-2- 
pyridinol  (TCP).  The  studies  listed 
below  were  conducted  to  demonstrate 
that  TCP  is  less  toxic  than  chlorpyrifos 
and  is  not  a  ChE  inhibitor. 

a.  A  90-day  rat  feeding  study  with  a 
systemic  NOEL  of  30  mg/kg/day.  Levels 
tested  were  0, 10,  30.  and  100  mg/kg/ 
day. 

p.  A  rat  developmental  toxicity  study 
with  no  developmental  toxicity 
observed  at  the  dosages  tested  (0.  50. 
100,  and  150  mg/kg/day). 

c.  Mutagenicity  studies  (including  an 
Ames  assay  and  an  unscheduled  DNA 
synthesis  assay)  were  negative  for 
mutagenic  effects. 

Based  on  the  above  studies,  the 
Agency  has  concluded  that  the  TCP 
metabolite  is  not  of  toxicological 
concern. 

Regarding  tolerances  for  residues  of 
chlorpyrifos  in  or  on  the  various  raw 
agricultural  commodities  and  processed 
food  commodities,  the  reference  dose 
(RfDj  based  on  the  human  voluntary 
ChE  study  (ChE  NOEL  of  0.03  mg/kg/ 
day)  and  using  a  10-fold  uncertainty 
factor  is  calculated  to  be  0.003  mg/kg  of 
body  weight/day.  Tolerances  for  food 
uses  appear  in  40  CFR  180.342  and  40 
CFR  185.1000.  The  Dietary  Risk 
Exposure  Section  (ORES)  chronic 
dietary  exposure  analysis  made  use. 
when  justified  and  appropriate,  of 
anticipated  residues  rather  than 
pubUshed  tolerance  values,  and  data 
regarding  percent  crop  treated  (when 
less  than  100  percent).  The  TCP 
metabolite  was  removed  from  tolerance 
expressions.  The  anticipated  residue 
contribution  (ARC)  for  chlorpyrifos  is 
estimated  to  be  0.000792  mg/kg  of  body 
weight/day  for  the  overall  U.S. 
population.  This  represents  26.4  percent 
of  the  RfD.  (Before  removal  of  the  TCP 
metabolite  from  the  tolerance 
expression,  the  ARC  was  0.001430  mg/ 
kg  of  body  weight/day,  47.7  percent  of 
the  RfD.)  The  population  subgroups 
with  the  highest  estimated  ARCs  are 
nonnursing  infants,  less  than  1  year  old. 
with  an  ARC  of  0.002095  mg/kg  of  body 


weight/day,  69.8  percent  of  the  RfD 
(l)efore  removal  of  TCP  the  ARC  was 
0.003580  mg/kg  of  body  weight/day. 
119.3  percent  of  the  RfD);  children.  1  to 
6  years  old.  with  an  ARC  of  0. 001780 
mg/kg  of  body  weight/day.  59.3  percent 
of  the  RfD  (before  removal  of  TCP  the 
ARC  was  0.003132  mg/kg  of  body 
weight/day,  104.4  percent  of  the  RfD); 
and  children,  7  to  12  vears  old,  with  an 
ARC  of  0.001 184  mg/kg  of  body  weight/ 
day,  39.5  percent  of  the  RfD  (before 
removal  of  TCP  the  ARC  was  0.002123 
mg/kg/day,  70.8  percent  of  the  RfD). 

Regarding  tolerances  for  residues  of 
chlorpyrifos  in  or  on  the  raw 
agricultural  commodities  wheat  grain, 
wheat  straw,  and  wheat  forage,  and  the 
processed  food  commodity  milling 
fi^ctions  (except  flour)  of  wheat,  the 
reference  dose  (RfD)  based  on  the 
human  voluntary-  ChE  study  (ChE  NOEL 
of  0.03  mg/kg/day)  and  using  a  10- fold 
uncertainty  factor  is  calculated  to  be 
0.003  mg/kg  of  body  weight/day.  The 
Dietary  Risk  Exposure  Section  (DRES) 
chronic  dietary  exposure  analysis  made 
use,  when  justified  Eind  appropriate,  of 
anticipated  residues  rather  than 
published  tolerance  values,  and  data 
regarding  percent  crop  treated  (when 
less  than  100  percent).  The  TCP 
metabolite  was  not  included  in 
tolerance  expressions.  The  anticipated 
residue  contribution  (ARC)  for 
chlorpyrifos  was  estimated  to  be 
0.000792  mg/kg  of  body  weight/day  for 
the  overall  U.S.  population.  This 
represents  26.4  percent  of  the  RfD.  The 
addition  of  tolerances  for  wheat  grain, 
wheat  straw,  and  wheat  forage  raises  the 
ARC  to  0.0008 1 1  mg/kg  of  body  weight/ 
day.  This  represents  27.0  percent  of  the 
RfD.  The  pK>pulation  subgroups  with  the 
highest  ARCs  are  nonnursing  infants, 
less  than  1  year  old,  with  an  ARC  of 
0.002108  mg/kg  of  body  weight/day 
(70.3  percent  of  the  RfD);  children,  1  to 
6  years  old,  with  an  ARC  of  0.001823 
mg/kg  of  body  weight/day  (60.8  percent 
of  the  RfD);  and  children,  7  to  12  years 
old,  writh  an  ARC  of  0.001214  mg/kg  of 
body  weight/day  (40.4  percent  of  the 
RiD). 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerances  are  sought  and  caf>able  of 
achieving  its  intended  physical  or 
technical  effect.  A  conditional 
registration  for  the  use  of  chloipyrifos 
on  wheat  is  being  issued,  although  the 
Agency  has  some  concerns  about  the 
potential  for  adverse  effects  on  both 
avian  and  aquatic  species.  Risk 
mitigation  measures  are  being  imposed 
to  reduce  that  potential.  In  order  to 
determine  if  the  risk  mitigation 
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measures  are  effective,  the  Agency  as  a  statement  to  this  effect  was  published  in 

condition  of  registration  will  impose  the  Federal  Register  of  May  4, 1981  (46 

both  incident  and  residue  monitoring  FR  24950). 

requirements.  Monitoring  will  not  »•_.    ro  l-    ^   •    .«<-^nn  ^ > 

commence,  however,  until  the  Agency  \^  "^  Subjects  m  40  CFR  Parts  180  and 

is  able  to  provided  additional  guidance. 

Adequate  gas  chromatographic  Administrative  practice  and 

analytical  methods  are  available  in  the  procedure,  Agricultural  commodities. 

Pesticide  Analytical  Manual,  Vol.  II  Food  additives,  Pesticides  and  pests, 

(PAM  II).  for  enforcement  purposes.  Reporting  and  recordkeeping 

There  are  currently  no  actions  pending  requirements. 

JhemiLT"*'""^  registration  of  this  ^^^^^.  ^^^.^  ^  ^9^3 

Based  on  the  above  information  Daniel  M.  Baroio, 

considered  by  the  Agency,  the  Acting  Director,  Office  of  Pesticide  Programs. 
tolerances  established  by  amending  40 

CFR  180.342  would  protect  the  public  PART  180— {AMENDED] 

health  and  use  of  the  pesticide  in  -.,       r         .           .    r  .1      „    ,  . 

accordance  with  amended  40  CFR  ^  Therefore,  chapter    of  title  40  of  the 

185.1000  would  be  safe.  Therefore,  the  Code  of  Federal  Regulations  is  amended 

tolerances  are  established  as  set  forth  °^  follows: 

below.  1.  In  part  180: 

Any  person  adversely  affected  by  this  *•  "^"^  authonty  citation  for  part  180 

regulation  may.  within  30  days  after  continues  to  read  as  follows: 

publication  of  this  document  in  the  Authority:  21  U.S.C.  346a  and  371. 

Federal  Register,  file  vvTitten  objections  ^  ,„  §  180.342,  paragraph  (a)  is 

with  the  Hearing  Clerk  at  the  address  ^^^^^^  ^y  revising  the  table  therein, 

given  above.  40  CfR  178.20.  The  ^j  paragraph  (c)  is  amended  by 

ob)ect.ons  submitted  must  specify  the  ,^^^3';     J^g^Jg^ie  therein,  to  read  as 

provisions  ofthe  regulation  deemed  follows 
objectionable  and  the  grounds  for  the 

objections.  40  CFR  178.25.  Each  §  180.342    Chlorpyrifos;  tolerances  for 

objection  must  be  accompanied  by  the  residues, 

fee  prescribed  by  40  CFR  180.33(i).  If  a  (a)  *     *     * 

hearing  is  requested,  the  objections 

must  include  a  statement  of  the  factual  Commodity                       ''*"*  P*' 

issue(s)  on  which  a  hearing  is  requested,  '"""°" 

the  requestor's  contentions  on  each  such  Aimonds 0.2 

issue,  and  a  summary  of  any  evidence  Aimofxis.  hoiis 12.0 

relied  upon  by  the  objector.  40  CFR  ^  ^ •< ij 

178.27  A  request  for  a  hearing  will  be  Beans!  lima.  forag^ZIZZIIZ                1  0 

granted  if  the  Administrator  determines  Beans,  snap 0.05 

that  the  material  submitted  shows  the  Beans,  snap,  forage 1.0 

following:  There  is  a  genuine  and  ^^^-  ^^^'-  '°°^ ^  0 

substantial  issue  of  fact .  there  is  a  K.^'!^.::::::::::::::::::::::    2  ppm 'cS 

reasonable  possibility  that  available  vvtiich  no 

evidence  identified  by  the  requestor  more  than  i 

would,  if  established,  resolve  one  or  PP*"  ^ 

more  of  such  issues  in  favor  of  the  ^^^  ^^^^                                    cWorpyrtfos) 

requestor,  taking  into  account  com.  fresh (incr^i k<:wHR);:;"I               o^i 

uncontested  claims  or  facts  to  the  Cfanberries VO 

contrary:  and  resolution  of  the  factual  Kiwifrutt 2.0 

issueis)  in  the  mamier  sought  by  the  s^  t,u«>i  •:::::::::::::::::::::::::::        II 

requestor  would  be  adequate  to  justify  Peppers         .■;.                        ...                i  o 

the  action  requested.  40  CFR  178.32.  Seed  and  pod  vegetables  ."""I"".!""!                6.^ 

The  Office  of  Management  and  Budget  Sorghum,  (odder 6.0 

has  exempted  this  rule  ftt)m  the  Sorghum,  forage 1,5 

requirements  of  section  3  of  Executive  iCCr.^^"::::::::::::-- §  2? 

Order  12291.  Pursuant  to  the  Tonatoee 0.5 

requirements  of  the  Regulatory  Tree  nuts 0.2 

Flexibility  Act  (Pub.  L.  96-54.  94  Stat.  VegetaWes.  leafy.  Brss»ca  (cote) '2.0 

1164. 5  U.S.C.  601-612).  the  ^''^^  °-^ 

Administrator  has  determined  that  '  °*  '***^  ""  "^^  '*^"  ^  °  pp^  *  chtorpytiios. 

regulations  establishing  new  tolerances  •        •        •        ♦        • 

or  raising  tolerance  levels  or  (c)  •     •     • 

establishing  exemptions  from  tolerance — 

requirements  do  not  have  a  significant  commodity                      f*"^  P* 

economic  impact  on  a  substantial "'**"" 

number  of  small  entities.  A  certification  Alfalfa,  forage 3 


Commodity 


Parts  per 
million 


Alfalfa,  hay  13 

Bananas,  wtx)le  0.1 

Bananas,  pulp  with  peel  removed 0.01 

Bean,  forage  0.7 

Broccoli  1 

Brussels  sprouts 1 

Cat)t>age 1 

Car^eberrtes 1.0 

Cattle,  fat 0.3 

Cattle,  meat  artd  meat  byproducts  ......  0.05 

Cauliflower  1 

Cherries „ 1 

Chinese  cat)bage 1 

Com,  field,  grain _.  0.05 

Com,  forage  arxj  fodder „ 8 

Cottonseed 0.2 

Cucumbers „ 0.05 

Eggs 0.01 

Ftgs  0.01 

Goats,  fat  0.2 

Goats,  meat  and  meal  t>yproducts  0.05 

Hogs,  fat 0.2 

Hogs,  meat  and  meat  t)yproduct8 0.05 

Horses,  meat,  fat.  and  meat  byprod- 
ucts    0.25 

Legume    vegelat>les,    succulertt    or 

dried  (except  soyt>eans) 0.06 

H^ilk,  fat 0.25 

Milk,  whole  0.01 

Mint  hay  OJ 

Nectarines 0.01 

Peact>es „ 0.OI 

Pea  forage  0.7 

Peanut  hulls  2 

Peanuts 0.2 

Pears 0.OI 

Plums  (fresh  prunes) 0.01 

Poultry,  meat,  fat.  and  meat  t>yprod- 

ucts  (Inc.  turkeys)  0.1 

Pur7>pkin8  „ 0.05 

Radishes  2 

RutatMigas 0.5 

Sheep,  fat 0.2 

Stieep,  meat  and  meat  byproducts 0.05 

Soybean  grain 0.3 

Soybean  forage 0.7 

Strawberries  0.2 

Sweet  potatoes  0.05 

Turrwp  greens 0.3 

Tumips  1 

Wheat,  grain 0.5 

Wheat,  straw s 

Wheat,  forage  „ 3 


PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  In  §  185.1000,  paragraph  (a)  is 
amended  by  revising  the  table  therein, 
and  new  paragraph  (d)  is  added,  to  read 
as  follows: 

§185.1000    Chiorpyrlfoa. 
(a)*     •     • 

^°^* millidrr 

Citrus  ON 25.0 

Com  oil „ 3Xi 

(d)  Tolerances  are  established  for 
residues  ofthe  insecticide  chlorpyrifos 
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(O.Odiethyl  0-(3.5.6-trichloro-2- 
pyridyl)  phosphorothioate)  resulting 
from  application  of  the  insecticide  to 
growing  crops  as  follows: 
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Foods 


Parts  per 
milUon 


MillirH}    fractions    (except    ttout)    cA 

wheat 

Mint  oil ."!!I"I." 

Peanut  oH _ ." 


1.5 
8 

0.4 


IFR  Doc.  93-8572  Filed  4-13-93;  8:45  ami 
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40  CFR  Parts  180, 185,  and  186 

[PP  2F4144  and  FAP  2H5648mi192:  FRL- 
4580-4] 

RIN  2070-AB78 

Pesticide  Tolerances  for  Fenpropathrin 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  These  rules  establish 
tolerances  for  residues  of  the  pesticide 
chemical  fenpropathrin  (a7p/ia-cyano-3- 
phenoxybenzyl  2,2.3,3- 

tetramethylcyclopropanecarboxylate)  in 
or  on  the  raw  agricultural  commodities 
(RACs)  cottonseed  at  1.0  part  per 
million  (ppm);  meat,  meat  byproducts, 
and  fat  of  cattle,  goats,  hogs,  horses, 
poultry,  and  sheep  at  0.02  ppm;  milk  fat 
(reflecting  0.02  ppm  in  whole  milk)  at 
0.03  ppm;  and  eggs  at  0.02  ppm;  a  food 
additive  tolerance  for  fenpropathrin  in 
or  on  cottonseed  oil  at  3  ppm;  and  a 
feed  additive  tolerance  for 
fenpropathrin  in  or  on  cottonseed 
soapstock  at  2.0  ppm.  These  regulations 
to  establish  maximum  permissible 
levels  for  residues  of  the  pesticide 
chemical  were  requested  in  petitions 
submitted  by  Valent  U.S.A.  Corp. 
EFFECTIVE  DATE:  These  regulations 
become  effective  April  2, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number  (PP  2F4144  and  FAP  2H5648/ 
R1192J.  may  be  submitted  to:  Hearing 
Clerk  (A-110),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.. 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13.  Registration  Division 
(H-7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number- 
Rm.  202,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  703- 
305-6100. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 


of  December  9. 1992  (57  FR  58211). 
which  announced  that  Valent  U.S.A 
Corp..  1333  N.  Cahfomia  Blvd..  Suite 
600.  P.O.  Box  8025.  Wabut  Creek.  CA 
94596-8025.  had  submitted  pesticide 
petition  (PP)  2F4144  proposing  to 
establish  tolerances  under  section 
40a(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  21  U.S.C.  346a  (b).  in  or 
on  the  raw  agricultiu-al  commodities 
cottonseed  at  1.0  ppm;  meat  and  meat 
byproducts  and  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.02  ppm;  milk  fat 
(reflecting  0.03  ppm  in  whole  milk)  at 
0.07  ppm;  poultry  meat.  fat.  meat 
byproducts,  and  eggs  0.02  ppm  and 
food/feed  petition  (FAP)  2H5648 
proposing  to  establish  tolerances  in  or 
on  the  food  commodity  cottonseed  oil  at 
3  ppm  and  feed  commodity  cottonseed 
soapstock  at  2.0  ppm.  The  milk  fat 
tolerance  was  incorrectly  announced  in 
the  notice  of  filing  and  was 
subsequently  corrected  to  milk  fat 
(reflecting  0.02  ppm  in  whole  milk)  at 
0.03  ppm. 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

On  March  30. 1993.  the  Agency 
issued  a  conditional  registration  for 
fenpropathrin,  a  synthetic  pyrethroid, 
on  cotton  with  an  expiration  date  of 
November  15. 1993.  The  registration 
was  made  conditional  to  be  consistent 
with  other  synthetic  pyrethroids 
conditionally  registered  for  use  on 
cotton  and  to  allow  time  for  the  Agency 
to  complete  its  regulatory  and  risk 
reviews  of  cotton  use  of  the  synthetic 
pyrethroids.  Because  synthetic 
pyrethroids  are  toxic  to  fish  and  other 
aquatic  organisms,  the  Agency  is 
concerned  about  adverse  impacts  on 
aquatic  ecosystems  related  to  this  use  of 
the  synthetic  pyrethroids. 

In  November  1990.  the  Agency  and 
five  registrants  of  pyrethroid  cotton 
insecticides  (collectively,  the  Pyrethroid 
Working  Group  (PWG))  in  collaboration 
with  the  National  Cotton  Council  agreed 
to  interim  risk  reduction  measures 
designed  to  reduce  the  potential  for 
exposure  of  aquatic  habitats  of  concern  . 
to  synthetic  pyrethroids  applied  to 
cotton.  The  interim  risk  reduction 
measures  included  user  surveys  to 
assess  current  pyrethroid  use  practices 
on  cotton,  label  changes  aimed  at 
reducing  the  aquatic  environmental 
exposure  to  pyrethroids,  and  a  program 
of  data  generation  to  estimate  the 
effectiveness  of  the  steps  taken.  As  part 
of  this  interim  risk  reduction  program, 
the  Agency  agreed  to  extend  the 
registration  of  the  cotton-use  synthetic 
pyrethroids  to  November  15. 1993.  By 
November  15. 1993.  it  is  the  Agency's 
intent  to  complete  its  review  of  all  data 
submitted  under  the  data  generation 


program  and  other  information  and  to 
make  FIFRA  SecUon  3(c)(5)  or  other 
appropriate  regulatory  decisions  for 
cotton  use  synthetic  pyrethroids. 

With  respect  to  the  use  of 
fenpropathrin  on  cotton,  the  Agency 
concluded  that  use  of  fenpropathrin 
would  not  cause  a  significant  increase 
in  the  risk  of  adverse  effects  to  the 
environment.  This  conclusion  was 
premised  mainly  on  the  following: 

1.  The  short  period  of  time  the 
registration  would  be  in  effect  before  the 
Agency  completes  its  final  regulatory 
and  risk  reviews  of  cotton  use  of  the 
synthetic  pyrethroids. 

2.  Valent  U.S.A.  Corp.'s  commitment 
to  agree  to  the  terms  and  conditions 
stipulated  by  the  Agency  for  continued 
registration  of  current  cotton  pyrethroid 
products.  These  conditions  include 
aquatic  risk  mitigation  language  for  the 
cotton  use  labeling  and  conditional 
registration  subject  to  an  Agency 
determination  of  aquatic  risk. 

3.  The  total  number  of  treated  acres  of 
cotton  is  essentially  the  same  and  the 
registration  of  a  new  pyrethroid  on 
cotton,  such  as  fenpropathrin.  would 
result  in  no  significant  increase  in  the 
number  of  acres  treated.  Instead,  it 
would  result  in  only  changes  in  market 
share,  i.e..  the  percentage  of  acres  that 
are  treated  with  any  particular  cotton 
pyrethroid. 

Therefore,  as  set  forth  below  the 
Agency  is  establishing  these  tolerances 
with  an  expiration  date  of  November  15. 
1994.  to  cover  residues  expected  to  be 
present  during  the  period  of  conditional 
registration.  The  tolerances  could  be 
made  permanent  if  full  registration  is 
subsequently  granted. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include  the  following: 

1.  A  12-month  oraltoxicity  study 
(dog):  Systemic  no-observed-effect  level 
(NOEL)  of  100  ppm  (2.5  milligram  (mg)/ 
kilogram  (kg)/day)  and  a  systemic 
lowest  effect  level  (LEL)  of  250  ppm 
(6.25  mg/kg/day). 

2.  A  24-montn  chronic  feeding/ 
carcinogenicity  (rat):  Systemic  NOEL's 
of  450  ppm  in  males.  150  ppm  in 
females  (17.06  mg/kg/day  and  7.23  mg/ 
kg/day.  respectively).  Systemic  LEL  of 
600  ppm  (HDT:  22.80  mg/kg/day)  in 
males  (increased  mortality,  body 
tremors,  increased  pituitary,  kidney, 
and  adrenal  weights),  and  systemic  LEL 
of  450  ppm  (19.45  mg/kg/day)  in 
females  (increased  mortality  and  body 
tremors).  There  were  no  oncogenic 
effects  observed  at  any  dose  levels. 
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3.  A  24-month  chronic  feeding/ 
carcinogenicity  study  (mouse):  Systemic 
NOEL  greater  than  600  ppm  HDT  (males 
and  females;  56.0  and  65.2  mg/kg/day, 
respectively).  There  were  no  indications 
of  toxicity  or  carcinogenicity  other  than 
marginally  increased  hyperactivity  in 
females  dosed  at  600  ppm. 

4.  Three-generation  reproduction 
study  (rats):  (Parent)  systemic  NOEL  of 
40  ppm  (M/F  3.0/3.4  mg/kg/day). 
Systemic  LEL  of  120  (M/F  8.9/10.1  mg/ 
kg/day) —  body  tremors  with  spasmodic 
muscle  twitches,  increased  sensitivity, 
and  maternal  lethality.  (Pups) 
Reproductive  NOEL  =  120  ppm  (M/F 
8.9/10.1  mg/kg/day).  Reprtsductive  LEL 
=  360  ppm  (M/F  26.9/32.0  mg/kg/day}— 
Decreased  mean  Fjh  loss. 
Developmental  NOEL  =  40  ppm  (Nt/F 
3.0/3.4  mg/kg/day).  Developmental  LEL 
=  120  ppm  (M/F  8.9/10.1  mg/kg/day)— 
body  tremors,  increased  mortality. 

5.  Developmental  toxicity  (rabbits): 
Maternal  NOEL  =  4  mg/kg/day.  maternal 
LEL  =  12  mg/kg/day  (grooming. 
anorexia,  flicking  of  the  forepaws). 
Developmental  NOEL  >  36  mg/kg/day. 
there  were  no  compound-related  effects 
on  reproductions.  Clinical  signs 
included  grooming,  anorexia,  flicking  of 
the  forepaws  and  hindfeet,  shaky 
movements,  trembling,  stamping  of  the 
hindfeet,  and  lethargy. 

6.  Developmental  toxicity  (rats): 
Maternal  NOEL  =  6  mg/kg/day.  maternal 
LEL  of  10  mg/kg/day  (death 
moribundity,  ataxia,  sensitivity  to 
external  stimuli,  spastic  jumping, 
tremors,  prostration,  convulsion, 
hunched  posture,  squinted  eyes, 
chromodacxyorrhea,  and  lachmation). 
Developmental  NOEL  >  10  mg/day.  No 
developmental  effects  were  observed  at 
a  dose  that  was  lethally  neurotoxic  to 
dams. 

The  following  genotoxicity  tests  were 
negative:  A  gene  mutation  assay  (Ames), 
a  chromosomal  aberration  study  in 
rodents,  an  in  vitro  cytogenics  assay, 
and  DNA  damage/repair  in  Bacillus 
subtilis. 

The  Reference  Dose  (RID)  is  0.025  mg/ 
kg/day  based  on  a  NOEL  of  2.5  mg/kg 
body  weight  (bwt)/day  from  a  1-year  dog 
feeding  study  and  an  uncertainty  safety 
factor  of  100.  The  Dietary  Risk 
Evaluation  System  (ORES)  chronic 
exposure  analysis  used  tolerance  level 
residues  and  100  crop  treated  to 
estimate  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  for  the 
overall  U.S.  population  and  22 
population  subgroups.  The  TMRC  for 
the  overall  U.S.  population  from 
published  uses  is  only  0.000284  njg/kg 
bvrt/day.  which  represents  1.13  percent 
of  the  RfD.  DRES  estimates  that 
exposure  at  the  tolerance  level  would  be 


approximately  1  percent  of  the  RfD  for 
the  general  population,  and  as  high  as 
5  percent  for  nonnursing  infants  less 
than  1  year  old.  When  Anticipated 
Residues  are  used,  exposure  is 
estimated  to  be  0.4  percent  of  the  RfD 
for  the  general  population  and  0.5 
percent  for  nonnursing  infants  less  than 
1  year  old. 

The  metabolism  of  the  chemical  in 
plants  and  animals  is  adequately 
understood  for  this  use.  Secondary 
residues  occurring  in  meat.  fat.  and 
meat  by-products  of  catttle.  goats,  hogs, 
horses,  poultry  and  sheep,  and  in  eggs 
and  milk  will  not  exceed  the  proposed 
tolerances.  An  analytical  method  (gas 
liquid  chromatography  with  an  electron 
capture  detector)  is  available  for 
enforcement.  Prior  to  its  publication  in 
the  Pesticide  Analytical  Manual.  Vol.  II. 
the  enforcement  methodology  is  being 
made  available  in  the  interim  to  anyone 
who  is  interested  in  pesticide 
enforcement  when  requested  from:  By 
mail:  Calvin  Furlow.  (H7506C).  Public 
Response  and  Program  Resources 
Brancii.  Field  Operation  Division,  U.S. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1130A.  CM  #2. 1921  Jefferson  Davis 
Hwy,.  Arlington.  VA  22202.  (703)-305- 
5937, 

The  pesticide  is  considered  useful 
and  capable  of  achieving  the  intended 
physical  or  technical  effect.  Based  on 
the  above  information,  the  Agency 
concludes  that  the  proposed  section  408 
tolerances  will  protect  the  public  health 
and  that  use  of  the  pesticide  in 
accordance  with  the  proposed  section 
409  food/feed  additive  regulation  will 
be  safe.  Therefore,  the  tolerances  and 
food/feed  additive  regulations  are 
established  as  set  forth  below. 

The  Office  of  Management  and  Budget 
has  exempted  these  rules  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food/feed  additive  regulations  or 
raising  tolerance  or  food/feed  additive 
regulation  levels  or  establishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4. 1981  (46  FR  24950). 

List  of  Subiect*  ia  40  CFR  Parts  1 80, 
185,  and  186 

Administrative  practice  and 
procedure.  Agricultural  commodities. 


Food  additives.  Feed  additives, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requireme;its. 

Dated:  April  2. 1993. 

Daniel  M.  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 

PART  1 80— (AMENDED] 
1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  adding  new  §  180.466,  to  read  as 
follows: 

S 1 80.466    Fenpropathrin;  tolerance  for 
residue*. 

Tolerances  are  established  for 
residues  of  the  pesticide  chemical 
fenpropathrin  (a/p/ja-cyano-3- 
phenoxybenzyi  2.2.3.3- 
tetramethylcyclopropanecarboxylate)  in 
or  on  the  following  raw  agricultural 
commodities: 


Commodity 

Parts  pef 
mttHon 

Expiration 
date 

Cottonseed  

Cattle,  fat  

1.0 

0.02 
0.02 
0.02 
0.02 
0.02 
0.02 
002 
0.02 
0.02 
0.02 
0.02 
002 
002 

0.03 
0.02 
0.02 
0.02 
0.02 
0.02 

Nov.  15, 

1994 

Do 

Cattle,  mbyp 

Cattle,  meat 

Eggs -. 

Goats,  fat „ 

Goats,  mtjyp  

Goals,  meal  

Hogs,  fat  

Hogs,  mbyp 

Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 

Hogs,  meat  

Horses,  fat  

Hofses,  mbyp 

Horses,  meat  

Milktat  (renectir)g  0.02 
ppm  m  wt>oie  milk)  .. 

Poultry,  fat 

Poultry,  mtjyp 

Do. 
Do 
Do. 
Do. 

Do 
Do. 
Do 

Sheep,  fat  

Sheep,  mbyp 

Do. 
Do 

Sheep,  meat  „ 

Do. 

PART  185— {AMENDED] 

2.  In  part  185: 

a.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  §  185.3225.  to  read 
as  follows: 

S185.322S    Fanpropattvin. 

A  food  additive  tolerance  is 
established  for  residues  of  the  pesticide 
chemical  fenpropathrin  (o/p/ja-cyano-3- 
phenoxybenzyl  2,2.3.3- 
tetramethylcyclopropanecarboxylate)  as 
follows: 
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Commodtty 

Parts  per 

mUHon 

Expiration 
date 

Cottonseed  oN 

3.0 

Nov.  15. 
1994 

PART  186— (AMENDEDJ 

3.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  asfollows: 

Authority:  21  U.S.C.  348. 

b.  By  adding  new  §  186.3225.  to  read 
as  follows: 

1186.3225    Fertpropathrin 

A  feed  additive  tolerance  is 
established  for  residues  of  the  pesticide 
chemical  fenpropathrin  (a7p/ja-cyano-3- 
phenoxybenzyi  2,2,3,3- 

tetramBthylcyclopropanecarboxyiate)  as 
follows: 


Corrtmodity 


Cononsaed  soapstock 


Paris  per 
mUUon 


2.0 


Expiration 
date 


Nov.  15, 
1994 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-283;  RM-81221 

Radio  Broadcasting  Services;  Hope 
and  Fordyce,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACnOfl:  Final  rule. 


SUPPt^MENTAHV  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Chtler,  MM  Docket  No.  92-283. 
adopted  March  12, 1993.  and  released 
April  8, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington.  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  2100  M 
Street  NW..  suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73-^AMENDEDJ 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
S  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  removing  Channel  269A  and  adding 
Channel  272A  at  Fordyce,  and  by 
removing  Channel  269A  and  adding 
Channel  269C2  at  Hope. 

Federal  Commissions  Commission. 
Michael  C  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Hules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  93-8631  Piled  4-13-93;  8:45  am) 

BILUNG  COOe  (712-01-M 


SUMMARY:  This  document  substitutes 
Channel  269C2  for  Channel  269A  at 
Hope,  Arkansas,  and  modifies  the 
license  of  Station  KXAR-FM  to  specify 
operation  on  the  higher  powered 
channel,  as  requested  by  KdB,  Inc. 
Additionally,  in  order  to  accommodate 
the  modification  at  Hope,  Channel  272A 
is  substituted  for  Channel  269A  at 
Fordyce,  Arkansas,  and  the  license 
issued  to  Dallas  Properties,  Inc.  for 
Station  KQEW(FM)  is  modified 
accordingly.  See  57  FR  59331,  December 
15. 1992.  Coordinates  for  Channel 
269C2  at  Hope  are  33-40-15  and  93- 
37-10.  Coordinates  for  Channel  272A  at 
Fordyce  are  33-48-17  and  92-26-07. 
With  this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  24. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1141 
[Ex  Parte  No.  507] 

Procedures  to  Calculate  Interest  Rates 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  Rule. 

SUMMARY:  The  Commission  is  revising 
its  regulations  for  the  computation  of 
interest.  The  revisions  result  in  the  use 
of  the  13-week  Treasury  Bill  coupon 
equivalent  yield  in  both  investigation 
and  complaint  cases;  the  use  of 
quarterly  compounding  of  interest  in 
both  investigation  and  complaint  cases; 
and  the  use  of  floating  interest  rates  in 
complaint  cases  where  extended  time 
periods  are  Involved.  The  purpose  of 
these  revisions  is  to  clarify  the 
procedures  for  the  computation  of 
interest,  so  as  to  produce  a  more 
equitable  compensation  formula  for  all 


parties,  whether  there  are  undercharges 
or  overcharges. 

EFFECTIVE  OATE:  This  action  is  effective 
April  14,  1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Ward  L.  Ginn,  Jr.,  (202)  927-6187.  (TDD 
for  hearing  impaired:  (202)  927-5721). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  was  published 
in  the  Federal  Register  on  August  7. 
1992  at  57  FR  34891.  Comments  on  the 
proposal  were  received  from  the 
Association  of  the  American  Railroads 
and  the  National  Industrial 
Transportation  League. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
receive  a  copy  of  the  full  decision,  write 
to.  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Lie.  Room  2229. 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b).  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose  of 
our  regulation  is  to  clarify  our 
procedures  for  the  computation  of 
interest.  The  economic  impact,  if  any,  is 
not  likely  to  be  felt  by  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  49  CFR  Part  1141 

Administrative  practice  and 
procedure. 

Decided:  April  5, 1993. 

By  the  Commission,  Chainnan  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  Philbin,  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble.  Title  49,  Chapter  X,  Part  1141 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  Part  1141  is  revised  to  read  as 
follows: 

PART  1141— PROCEDURES  TO 
CALCULATE  INTEREST  RATES 

Authority:  49  U.S.C  10321;  5  U.S.C.  553. 
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f  1141.1    ProcaduTM  to  caiculato  interMt 
rates. 

(a)  For  purposes  of  complying  with  a 
Commission  decision  in  a  complaint  or 
investigation  proceeding,  interest  rates 
to  be  computed  sliall  be  the  coupon 
equivalent  yield  (investment  rate)  of 
maricetable  securities  of  the  United 
States  Government  having  a  duration  of 
91  days  (3  months).  The  rate  levels  will 
be  detennined  as  follows: 

(1)  For  investigation  proceedings,  the 
interest  rate  shall  be  the  coupon 
equivalent  yield  in  effect  on  the  date  the 
statement  is  filed  accounting  for  all 
amounts  received  under  the  new  rates 
(See  49  U.S.C.  10707(d)(1)). 

(2)  For  complaint  proceedings,  the 
interest  rate  shall  be  the  coupon 
equivalent  yield  in  effect  on  the  first  day 
of  the  calendar  quarter  in  which  an 
unlawful  charge  is  paid.  The  interest 
rate  in  complaint  proceedings  shall  be 
updated  as  of  the  first  day  of  all 
subsequent  calendar  quarters,  at  the 
coupon  equivalent  yields  in  effect  on 
those  days.  Updating  will  continue  until 
the  required  reparation  payments  are 
made. 

(3)  For  purposes  of  this  section, 
coupon  equivaieint  yields  shall  be 
considered  "m  effect"  on  the  date  the 


securities  are  issued,  not  on  the  date 
they  are  auctioned.  If  the  date  the 
statement  is  filed  (for  investigation 
proceedings)  or  if  the  first  day  of  the 
calendar  quarter  (for  complaint 
proceedings)  is  the  same  as  the  issue 
date,  then  the  yield  on  that  date  shall  be 
used. 

(b)  Interest  in  a  complaint  or 
invmtigation  proceeding  shall  be 
compounded  quarterly,  as  follows: 

(1)  For  investigation  proceedings,  the 
reparations  period  shall  begin  on  the 
date  the  investigation  is  started.  Thus, 
unless  by  coincidence,  the  quarterly 
compounding  periods  in  investigation 
proceedings  will  not  coincide  with  the 
calendar  quarters. 

(2)  For  complaint  proceedings,  the 
reparations  period  shall  begin  on  the 
date  the  unlawful  charge  is  paid. 
However,  in  order  for  the  quarterly 
compounding  periods  in  complaint 
cases  to  coincide  with  the  calendar 
quarters  (so  that  only  one  interest  rate 
is  in  effect  during  each  compounding 
period),  the  first  compoiuiding  period 
shall  run  from  the  date  the  imlawful 
charge  is  paid  to  the  last  day  of  the 
current  calendar  quarter,  and  all 
subsequent  compounding  periods  shall 
coincide  with  the  calendar  quarters. 


(3)  For  both  investigation  and 
complaint  proceedings,  the  annual 
effective  interest  rate  shall  be  the  same 
as  the  annual  nominal  (or  stated)  rate. 
Thus,  the  nominal  rate  must  be  factored 
exponentially  to  the  power  representing 
the  portion  of  the  year  covered  by  the 
interest  rate.  A  simple  multiplication  of 
the  nominal  rate  by  the  portion  of  the 
year  covered  by  the  interest  rffte  would 
not  be  appropriate  because  it  would 
result  in  an  effective  rate  in  excess  of 
the  nominal  rate.  Under  this 
"exponential"  approach,  the  total 
cumulative  reparations  payment 
(including  interest)  is  calculated  by 
multiplying  the  interest  factor  for  each 
quarterly  period  (or  part  thereof)  by  the 
principal  amount  for  that  period  plus 
any  accumulated  interest  from  previous 
periods.  The  "interest  factor"  for  each 
period  is  1.0  plus  the  interest  rate  for 
that  period  to  the  power  representing 
the  portion  of  the  year  covered  by  the 
interest  rate.  As  an  example,  if  the 
annual  interest  rate  for  the  quarter  is  5.6 
percent,  then  the  interest  factor  would 
be  1.01368.  or  1.056  to  the  power  of  91/ 
365. 

[FR  Doc.  93-8715  Filed  4-13-93;  8:45  am] 
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TWs  »BC6on  of  the  FEDERAL  REGISTER 
contains  noticM  to  me  puWk:  of  the  proposed 
issuance  of  ruies  and  regutatkxis.  The 
pwpoee  of  these  notices  is  to  give  interested 
pereons  an  opportunity  to  participate  in  the 
rule  malting  prior  to  tfie  adoption  of  the  final 
rules. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  230, 239  and  274 

[ReleaM  No*.  33-6989,  IC-19391,  FUe  No. 
S7-1S^] 

RiN323S-AFa6 

Continuous  or  Delayed  Offerings  by 
Certain  Closed-End  Management 
Investment  Companies;  Automatic 
Effectiveness  of  Certain  Registration 
Statements  and  Post-Effective 
Amendments 

AGENCY:  Securities  end  Exchange 
Commission. 

ACTION:  Proposed  rule,  proposed 
amendments  to  a  rule  and  form,  and 
request  for  comment. 


SUMMARY:  The  Commission  is  proposing 
for  public  comment  a  new  rule  and  an 
amendment  to  a  rule  under  the 
Securities  Act  of  1933  (the  "Securities 
Act")  that  would  enable  a  closed-end 
management  investment  company  or 
business  development  company  that 
makes  periodic  repurchase  offers  (a 
"closeci-end  interval  fund")  to  offer 
securities  on  a  continuous  or  delayed 
basis  under  the  "shelf  registration" 
provisions  of  the  Securities  Act,  and 
provide  for  the  automatic  effectiveness 
of  post-effective  amendments  and 
registration  statements  filed  for  the 
purpose  of  registering  additional 
securities.  The  Commission  also  is 
proposing  to  amend  the  instructions  and 
facing  sheet  of  the  closed-end 
registration  form  to  explain  and 
implement  the  new  procedures. 

The  Commission  is  proposing  these 
changes  because  the  rules  currently  do 
not  permit  closed-end  interval 
companies  to  offer  their  shares  on  a 
delayed  basis  or  obtain  automatic 
effectiveness  of  post-effective 
amendments  or  new  registration 
statements  filed  to  register  additional 
securities:  commenters  on  another 
Commission  proposal  recommended 
such  changes  for  offerings  of  securities 
by  closed-end  interval  funds.  The 


proposals  would  provide  closed-end 
interval  funds  with  a  new  offering 
procedure  and  a  simplified  registration 
process  so  that  they  can  offer  shares  on 
an  ongoing  basis  to  counter  reductions 
in  net  assets  caused  by  repurchases. 
DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW..  Stop 
6-9.  Washington.  DC  20549.  All 
comment  letters  should  refer  to  File  No. 
S7-15-93.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street,  NW.. 
Washington.  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  G.  Bagnall,  Special  Counsel. 
(202)  272-3042.  or  Diane  C.  Blizzard. 
Assistant  Director,  (202)  272-2048, 
Office  of  Regulatory  Policy;  or  James  E. 
Anderson.  Staff  Attorney.  (202)  272- 
7027.  Office  of  Investment  Company 
Regulation;  Division  of  Investment 
Management.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549. 
SUPPt-EMENTARY  INFORMATION:  The 
Commission  is  requesting  public 
comment  on  an  amendment  to  rule 
415(a)  under  the  Securities  Act  (17  CFR 
230.415(a))  and  proposed  rule  485a 
under  the  Securities  Act.  The 
Commission  also  is  proposing  new 
instructions  to  Form  N-2,  the  form  used 
by  closed-end  investment  companies  to 
register  their  securities. 

I.  Background 

Closed-end  management  investment 
companies  traditionally  have  offered 
their  shares  through  underwritten 
offerings  of  a  fixed  number  of  shares.  By 
contrast,  open-end  management 
investment  companies  generally  offer 
and  sell  new  shares  to  the  public  on  a 
continuous  basis  in  order  to  replenish 
monies  withdrawn  by  redemption  of 
shares.  The  Commission  today  adopted 
rule  23C-3 '  under  the  Investment 
Company  Act  of  1940  ^  ("Investment 
Company  Act"),  which  permits  closed- 
end  interval  funds  to  make  periodic 
repurchase  offers  for  their  shares;  such 
funds  may  need  to  offer  shares  on  a 
continuous  or  delayed  basis  in  order  to 


counter  reductions  in  net  assets 
resulting  from  repurchases,  and  hence 
may  wish  to  offer  their  shares  more  like 
open-end  companies  than  traditional 
closed-end  companies. 

Certain  provisions  of  the  securities 
laws  accommodate  continuous  offerings 
of  securities  by  open-end  companies. 
Rule  485  under  the  Securities  Act 
provides  that  post-effective  amendments 
filed  by  open-end  investment 
companies  are  effective  automatically.' 
Post-effective  amendments  filed 
pursuant  to  paragraph  (a)  of  the  rule 
become  effective  on  the  60th  day  after 
filing  (or  such  date,  within  80  days  of 
filing,  specified  by  the  registrant,  or  an 
earlier  date  declared  by  the 
Commission),  and  amendments  filed 
pursuant  to  paragraph  (b)  become 
effective  upon  filing  (or  on  such  date, 
within  20  days  of  filing,  specified  by  the 
registrant).  Open-end  companies  file 
post -effective  amendments  under 
paragraph  (a)  if  the  amendment  contains 
disclosure  about  a  material  event.  Open- 
end  companies  are  eligible  to  file  under 
paragraph  (b)  only  to  register  additional 
securities  pursuant  to  section  24  of  the 
Investment  Company  Act  or  to  update 
the  financial  or  other  disclosure 
contained  in  their  prospectuses.  Section 
24(e)(1)  of  the  Investment  Company  Act 
allows  an  open-end  company  to  register 
additional  securities  by  post-effective 
amendment.*  Section  24(f)  of  the 
Investment  Company  Act  authorizes  the 
Commission  to  adopt  rules  ta permit  an 
open-end  company  to  register  an 
indefinite  number  of  redeemable 
securities.*  and  rule  24f-2  effectuates 
that  provision.* 

Similar  procedures  are  not  available 
for  closed-end  companies.  Instead,  a 
closed-end  company  that  wishes  to 
make  a  continuous  offering  of  its 
.securities  must  rely  on  the  "shelf 
registration"  procedures  contained  in 
rule  415  under  the  Securities  Act.^ 
Closed-end  companies  relying  on  rule 
415  may  register  their  securities  only 
pursuant  to  paragraph  {a)(l)(ix).  which 
requires  that  the  securities  be  offered  on 
a  continuous  basis.  Thus,  issuers  relying 


'17CFR270.23C-3. 
'  15  U.S.C  BOa. 


'  17  CFR  230  465.  Posl-efTective  amendmenU 
filed  by  registered  separate  accounts  and  certain 
unit  investment  trusts  are  efTective  automatically 
pursuant  to  rules  466  (17  CFR  230  486)  and  487  (17 
CFR  230  4«7).  respectively. 

Ms  U.S.C  808-24(eMt). 

Ms  U.S.C  aOa-24(f): 

*17CFR270.2«f-I. 

'17  CFR  230  415. 


19362 


Federal  Register  /  Vol.  58,  No.  70  /  Wednesday,  April  14,  1993  /  Proposed  Rules 


on  paragraph  (a)(l)(ix)  may  not  suspend 
and  resume  offerings  of  securities.  An 
issuer  relying  on  rule  415(a)(l)(ix)  also 
may  register  only  securities  that  it 
reasonably  expects  to  offer  and  sell 
within  two  years  of  the  initial  effective 
date  of  the  registration  statement.**  A 
closed-end  fund  that  registers  securities 
in  reliance  on  rule  415  is  required  to 
undertake  to  file  a  post-effective 
amendment  to  include  a  prospectus 
containing  ciurent  disclosure  pursuant 
to  section  10(a)(3)  of  the  Securities  Act.' 

Section  6(a)  of  the  Securities  Act '" 
has  been  construed  to  prohibit  issuers 
(other  than  investment  companies 
subject  to  sections  24(e)  and  (f)  of  the 
Investment  Company  Act)  from 
registering  additional  shares  by  post- 
effective  amerdinent.  Rule  413  under 
the  Securities  Act  expressly  requires 
issuers  to  file  a  new  statement  to  register 
securities  of  the  same  class  as  other 
securities  for  which  a  registration 
statement  is  already  in  effect."  Post- 
effective  amendments  of  closed-end 
funds  do  not  become  effective 
automatically.  A  new  registration 
statement  filed  by  a  closud-end  fund 
becomes  effective  on  the  twentieth  day 
after  filing.'^ 

Pursuant  to  rule  429  under  the 
Securities  Act,  a  registrant  that  registers 
additional  shares  pursuant  to  a  new 
registration  statement  may  use  a 
combined  prospectus  to  cover  the 
securities  under  earlier  registration 
statements  and  the  additional 
securities.'^  The  combined  prospectus 
must  contain  all  the  information  that 
currently  would  be  required  in  a 
prospectus  relating  to  the  securities 
covered  by  the  earlier  statements. 

In  the  release  proposing  rule  23c-3,'* 
the  Commission  stated  that  an 
amendment  to  rule  415  for  closed-end 
interval  funds  might  not  be  necessary 
because  a  proposed  exemption  from  rule 
lOb-6  "  would  obviate  any  need  for  a 


•  17  CFR  230  415(a)(2). 

*  IS  U.S.C.  77j(a)(3).  The  undertakings  are  among 
those  required  pursuant  to  paragraph  (a)(l)(i)  of 
Item  SI2  of  Regulation  S-K  (17  CFR  229.512)  and 
Item  33  of  Form  N-2.  See  17  CFR  230  415(a)(3). 

'»15U.S.C.77fla). 

»' 17  CFR  230.413. 

"Effectiveness  can  l>e  delayed  through  the  use  of 
a  delaying  amendment  Bled  in  accordance  with  rule 
473  under  the  Securities  Act  (17  CFR  230.473).  The 
staff  of  the  Commission  must  act  under  delegated 
authority,  however,  to  make  such  a  registration 
statement  effective  if  the  registrant  desires  that  it  l>e 
made  effective  without  waiting  20  days. 

"17  CFR  230.429. 

"Securities  Act  Release  No.  6948  ()uly  28. 1992). 

"  17  CFR  240.10b-6.  Rule  lOb-6  generally 
prohibits  persons  involved  in  the  distribution  of 
securities  from  bidding  for  or  purchasing  those 
securities  and  certain  related  securities  until  after 
their  participation  in  the  distribution  is  complete. 
Without  an  exemption  from  rule  lOb-6  or  other 


closed-end  interval  fimd  to  interrupt  its 
offering.'*  The  Commission  requested 
comment,  however,  on  whether  other 
circumstances  made  new  registration 
procedures  necessary  or  desirable."  All 
commenters  that  addressed  the  topic 
recommended  that  the  Commission 
amend  the  rules  governing  offerings  by 
closed-end  interval  funds.'"  Because 
closed-end  companies  are  required  by 
section  23(b)  of  the  Investment 
Company  Act "  to  sell  their  shares  at 
net  asset  value,  the  commenters 
believed  that  closed-end  interval  funds 
whose  shares  are  traded  in  a  secondary 
market  would  not  be  able  to  sell  shares 
in  the  periods  between  repurchase 
offers,  when  the  market  price  might  be 
at  a  discount  to  net  asset  value.  The 
commenters  asserted  that  such  closed- 
end  interval  funds  need  the  flexibility  to 
suspend  offerings  between  repurchase 
offers  if  a  market  discount  develops  and 
the  funds  effectively  are  unable  to  sell 
shares.  The  commenters  also  asserted 
that  a  rule  similar  to  rule  485  would  be 
extremely  helpful.  In  response,  the 
Commission  today  is  proposing  rule 
changes  and  changes  to  Form  N-2  to 
modify  the  offering  and  registration 
procedures  available  to  closed-end 
interval  funds. 

II.  Proposed  Rules  and  Revisions  to 
Rules  to  Provide  for  Registration  of 
Securities  by  Closed-end  Interval  Funds 

Under  new  rule  23c-3,  closed-end 
interval  funds,  like  open-end 
companies,  will  likely  sell  shares,  either 
continuously  or  intermittently,  to  raise 
additional  equity  to  offset  the  effects  of 
repurchases.  Under  these  proposals, 
offerings  by  closed-end  interval  funds 
and  the  review  of  their  registration 
statements  would  have  many  of  the 
same  attributes  as  those  for  open-end 
companies.  Certain  differences  would 


relief,  interval  funds  would  have  to  suspend 
offering  their  shares  during  the  pendency  of  any 
repurchase  offer,  and  consequently  might  not  be 
permitted  to  register  shares  pursuant  to  rule 
415(a)(ix). 

■'Sec.  Act  Rel.  6948.  supra  note  11,  at  42. 

"Id. 

"Letter  from  American  Bar  Association,  Section 
of  Business  Law  to  Jonathan  G.  Katz,  Secretary,  SEC 
7  (Nov.  2,  1992),  File  No.  S7-27-92;  I.elter  from 
Prudential  Mutual  Fund  Management  to  Jonathan 
G.  Katz.  Secretary,  SEC  13  (Nov.  2,  1992),  File  No. 
S7-27-92;  Letter  from  Brown  k  Wood  to  Jonathan 
G.  Katz.  Secretary,  SEC  21-22  (Nov.  3, 1992),  File 
No.  S7-27-92;  Letter  from  Eaton  Vance 
Management  to  Jonathan  G.  Katz,  Secretary,  SEC  2 
(Nov.  3. 1992).  File  No.  S7-27-92;  Letter  from  Hale 
and  Dorr  to  Jonathan  G.  Katz.  Secretary.  SEC  7 
(Nov.  4. 1992),  File  No.  S7-27-92;  Letter  from 
Investment  Company  Iiulilute  to  Jonathan  G.  Katz, 
Secretary,  SEC  21  (Nov.  4,  1992),  File  No.  S7-27- 
92:  and  Letter  from  Ropes  k  Gray  to  Jonathan  G. 
Katz,  Secretary.  SEC  8  (Nov.  4, 1992),  File  No.  S7- 
27-92. 

'•l5U.S.C.80a-23(b). 


remain,  however;  closed-end  Interval 
funds  would  not  be  able  to  register  an 
indefinite  number  of  shares  or  to  net 
repurchases  against  new  sales  in 
computing  registration  fees.^ 

The  provisions  proposed  below 
would  be  available  only  to  closed-end 
interval  funds.  Other  closed-end  funds 
presumably  would  not  have  the  same 
need  to  make  continuous  or  intermittent 
offerings  of  their  common  stock; 
because  they  would  not  be  repurchasing 
their  shares  periodically,  they  would 
not  have  the  same  need  to  replenish  the 
assets  invested.  The  Commission 
requests  comment,  however,  on  whether 
other  closed-end  funds  should  be 
eligible  to  rely  upon  proposed 
paragraph  (a)(l)(xi)  of  rule  415  and  on 
rule  485a.  Commenters  who  support 
making  these  provisions  more  widely 
available  should  discuss  what  factors 
require  the  broader  availability  of  these 
provisions,  and  what  additional 
provisions  may  be  necessary  to  ensure 
the  currency  and  adequacy  of 
information  to  investors. 

A.  Bevisions  to  Pule  415 

Unlike  paragraph  (a)(l)(ix)  of  rule 
415,  which  permits  shelf  registration  by 
closed-end  companies  only  if  an 
offering  is  to  be  continuous,  proposed 
paragraph  (a)(l)(xi)  would  provide  that 
an  offering  could  be  made  on  either  a 
delayed  or  a  continuous  basis.  In 
addition,  an  interval  fund  registering 
securities  under  the  new  rule  would  not 
be  subject  to  the  limitation  currently 
imposed  by  paragraph  (a)(2)  that  an 
issuer  may  only  register  the  securities  it 
reasonably  expects  to  sell  in  the  next 
two  years. 

The  new  rule  responds  to  the 
concerns  expressed  by  the  commenters. 
If  the  shares  of  an  interval  fund  are 
available  at  a  discount  to  net  asset  value 
in  a  secondary  market,  the  interval  fund 
may  suspend  or  delay  its  offering. 
Moreover,  an  interval  fund  may  use 
periodic  repurchases  and  intermittent 
offerings  as  a  method  to  control 
portfolio  management.  The  proposed 
rule  is  consistent  with  the 
recommendation  made  in  the  report 
issued  last  year  by  the  Division  of 
Investment  Management,  Protecting 
Investors,  A  Half  Century  of  Investment 
Company  Regulation  (1992).^' 


'"Sections  24(e)  and  (0  of  the  Investment 
Company  Act  and  the  rules  thereunder  allow  open- 
end  funds  to  pay  registration  fees  only  on  the 
amount  of  securities  l>eing  registered  that  exceed 
the  amount  of  securities  repurchased  or  redeemed 
by  the  issuer  in  the  prior  flscal  year. 

"  Division  of  Investment  Management.  SEC, 
Protecting  Investors,  A  Half  Century  of  Investment 
Company  Regulation  453  (1992)  (recommending 
that  rule  415  Iw  amended  to  allow  dosed^end 
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B.  Rule  485a 

Under  Securities  Act  rule  485.  post- 
effective  amendments  to  registration 
statements  filed  by  open-end  companies 
automatically  become  effective  without 
affirmative  action  on  the  part  of  the 
Commission  w  its  staff.  Post-effective 
amendmmts  under  paragraph  (a) 
generally  become  effective  in  60  days; 
post-effective  amendments  meeting  the 
conditions  under  paragraph  (b)  become 
effective  automatically.  Automatic 
effectiveness  of  post-effective 
amendments  enables  the  staff  to 
concentrate  its  resources  on  those  filings 
that  present  material  or  complex  issues. 
Proposed  rule  485a  is  patterned  after 
rule  485.  Because  many  closed-end 
interval  lunds  are  likely  to  need  a 
continuously  effective  registration 
statement,  rule  485a  would  provide 
Ihem  a  procedure  for  automatic 
effectiveness  of  their  post-effective 
amendments  and  registration  statements 
for  additional  shares  of  common  stock. 
Unlike  open-end  companies,  which  may 
register  additional  shares  by  post- 
effective  amendment,  closed-end 
interval  funds  must  file  a  new 
registration  statement  under  the 
Securities  Act.  Rule  485a  would 
continue  this  distinction,  but  would 
provide  in  paragraph  (b)  that  a  new 
registration  statement  filed  solely  to 
register  additional  shares  may  become 
effeciive  immediately,  in  the  same  way 
as  amendments  under  rule  485(b)  for  the 
purpose  of  registering  an  indefinite 
number  of,  or  additional,  shares. 
Automatic  effectiveness  under  rule  485a 
would  be  limited  to  filings  of  post- 
effective  amendments  or  new 
registration  statements  for  common 
stock  for  which  a  prior  post-effective 
amendment  or  registration  statement 
had  become  effective  within  the  last  two 
years;  this  requirement  is  intended  to 
assure  that  funds  update  their 
prospectus  disclosure  regularly  and  that 
a  new  filing  does  not  become  effective 
without  recent  staff  review  or  the 
opportunity  for  review. 

C.  Revisions  to  Form  N-2 

Proposed  paragraph  4  of  Instruction  E 
to  Form  N-2  would  explain  that  closed- 
end  interval  funds  may  offer  shares  on 
a  continuous  or  delayed  basis  pursuant 
to  rule  415(a)(l)(xi},  and  that  post- 
effective  amendments  and  new 
registration  statements  to  register 
additional  securities  will  be 
automatically  effective  pursuant  to  rule 
485a.  Instruction  E  directs  closed-end 
interval  funds  to  use  combined 
prospectuses  pursuant  to  rule  429  under 


cx>inpuua*  to  olhr  their  >h«r0s  on  a  continuoiu  or 
delayed  basil). 


the  Securities  Act  when  filing  new 
registration  statements  to  register 
additional  shares.  Instruction  E  also 
clarifies  that  the  registrant  would  be 
required  to  pay  a  filing  fee  only  with 
respect  to  the  additional  securities." 

In  addition,  the  facing  sheet  of  Form 
N-2  would  be  amended  to  require 
registrants  to  check  the  appropriate  box 
to  indicate  whether  a  filing  is  made 
pursuant  to  paragraph  (a)  or  Cb)  of  rule 
485a.  and  to  indicate  the  proposed 
effective  date.  This  change  is  based 
upon  the  facing  sheet  of  Form  N-lA. 

in.  CostyBeoefit  of  Proposed  Action 

Proposed  rule  485a  and  the  proposed 
amendments  to  rule  415  and  Form  N- 
2  would  permit  closed-end  interval 
funds  to  engage  in  continuous  or 
delayed  offerings  of  their  securities,  and 
would  permit  automatic  effectiveness  of 
post-effective  amendments  or  new 
registration  stdiuments  for  additional 
securities.  These  proposals  would 
provide  closed-end  interval  funds  with 
a  new  offering  procedure  and  a 
simplified  registration  process  so  that 
they  can  offer  shares  on  an  ongoing 
basis  to  counter  reductions  in  net  assets 
caused  by  repurchases.  The  Commission 
believes  that  the  new  offering  procedure 
and  simplified  registration  process 
should  be  less  burdensome  than  the 
current  requirements  under  rule 
415(a)(l)(jx).  Comments  are  requested, 
however,  on  the  above  assessment  of  the 
costs  and  benefits  associated  with  the 
proposed  rule  and  nile  and  form 
amendments.  Commenters  should 
submit  estimates  for  any  costs  and 
benefits  perceived,  together  with  any 
supporting  empirical  evidence. 

rv.  Summary  of  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
hiitial  Regulatory  Flexibility  Analysis  in 
accordance  with  5  U.S.C.  603  regarding 
proposed  rule  485a  under  the  Securities 
Act  of  1933  (the  "Securities  Act")  and 
proposed  amendments  to  rule  415  under 
the  Securities  Act  and  Form  N-2,  the 
registration  statement  form  for  closed- 
end  management  investment 
companies.  The  Analysis  explains  that 
the  proposals  are  intended  to  permit 
closed-end  management  investment 
companies  and  business  development 
companies  that  make  periodic 
repurchase  offers  pursuant  to  rule  23c- 
3  to  engage  in  continuous  or  delayed 
offerings  of  their  securities,  and  would 
permit  the  automatic  effectiveness  of 
post  effective  amendments  or  new 
registration  statements  of  additional 
securities.  The  Analysis  describes  the 


present  regulatory  framework,  under 
which  closed-end  comfwnies  or 
business  development  companies 
seeking  to  rely  on  rule  23c-3  would  not 
be  able  to  make  offerings  of  their 
securities  on  a  delayed  basis  or  obtain 
automatic  effectiveness  of  post-effective 
amendments  or  new  registration 
statements  for  additional  securities.  The 
Analysis  states  that  several  significant 
alternatives  to  the  proposals  were 
considered,  including  imposing  fewer 
requirements  for  small  entities,  but 
concludes  that  different  compliance  or 
reporting  requirements  or  timetables  are 
not  necessary  to  accommodate  small 
entities  and  would  not  be  consistent 
with  the  protection  of  investors.  A  copy 
of  the  Initial  Regulatory  Flexibility 
Analysis  may  be  obtained  from  Robert 
G.  Bagnall,  at  Mail  Stop  10-6,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 

V.  Statutory  Authority 

The  proposed  rule,  rule  amendment, 
and  form  amendment  would  be  adopted 
under  the  following  authority:  rule  485a 
pursuant  to  sections  7.  8.  and  19(a)  of 
the  Securities  Act  (15  U.S.C.  77g.  77h. 
and  77s(a));  amendment  to  rule  415 
pursuant  to  sections  6.  7.  10.  and  19(a) 
of  the  Securities  Act  (15  U.S.C.  77f,  77g. 
77j.  and  77s(a));  and  amendment  to 
Form  N-2  pursuant  to  sections  6.  7.  and 
8  of  the  Securities  Act  (15  U.S.C.  77f. 
77g.  and  77h)  and  sections  8(b),  24(a), 
and  38(a)  of  the  Investment  Company 
Act  (15  U.S.C.  §§80a-8(b).-24(a).-37(a)). 

Text  of  Proposed  Rule  and  Rule 
Amendment 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  is  proposing 
to  amend  chapter  II.  title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITiES  ACT  OF 
1933 

1.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77b.  77f.  77g,  77h,  77j, 
77s.  77RSS,  78c.  78/,  78in.  78n.  78o,  78w, 
78//(d).  79t,  80a-8,  80a-29,  80a-30.  and  80a- 
37,  unless  otherwise  noted. 


'See.  aj..  Instnictioa  E  to  Form  S-A. 


2.  Section  230.415  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(l)(ix),  removing  the 
"period"  and  adding  the  word  "or;"  at 
the  end  of  paragraph  (a)(l)(x),  and 
adding  new  paragraph  (a)(l)(xi)  to  read 
as  follows: 

S  230.415    Delayed  or  continuou*  offering 
and  aaie  of  seeudtie*. 

(a)  •  •  • 
(1)'  '  * 
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(xi)  Shares  of  common  stock  which 
are  to  be  offered  and  sold  on  a  delayed 
or  continuous  basis  by  or  on  behalf  of 
a  closed-end  management  investment 
company  or  business  development 
company  which  makes  periodic 
repurchase  offers  pursuant  to  §  270. 23c- 
3  of  this  chapter. 

3.  By  adding  new  §  230.485a  to  read 
as  follows: 

i23a485a    EffMtlve  Date  of  PoM-Effactive 
Afiwftdments  and  Ragiatration  Statamanta 
FHad  by  Certain  Cloaad-End  Managamant 
invaatmant  Compantaa. 

(a)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 
to  a  registration  statement,  or  a 
registration  statement  filed  for  the 
purpose  of  registering  additional  shares 
of  common  stock  for  which  a 
registration  statement  filed  on  Form  N- 

2  (§§239.14  and  274.11a-l  of  this 
chapter)  is  effective,  filed  by  a  registered 
closed-end  management  investment 
company  or  business  development 
company  which  makes  periodic 
repurchase  offers  pursuant  to  §  270.23c- 

3  of  this  chapter  shall  become  effective 
on  the  sixtieth  day  after  the  filing 
thereof,  or  such  later  date  designated  by 
the  registrant  on  the  facing  sheet  of  the 
amendment  or  registration  statement, 
which  date  shall  not  be  later  than  eighty 
days  after  the  date  on  which  the 
amendment  or  registration  statement  is 
filed.  Provided  That  the  Commission, 
having  due  regard  to  the  public  interest 
and  the  protection  of  investors,  may 
declare  an  amendment  or  registration 
statement  filed  pursuant  to  this 
paragraph  effective  on  an  earlier  date. 

(b)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 
to  a  registration  statement,  or  a 
registration  statement  for  additional 
shares  of  common  stock,  filed  by  a 
registered  closed-end  management 
investment  company  or  business 
development  company  which  makes 
periodic  repurchase  offers  pursuant  to 
§270.23c-3  of  this  chapter,  shall  become 
effective  on  the  date  on  which  it  is  filed 
with  the  Commission,  or  such  later  date 
designated  by  the  registrant  on  the 
facing  sheet  of  the  amendment  or 
registration  statement,  which  date  shall 
be  not  later  than  twenty  days  after  the 
date  on  which  the  amendment  or 
registration  statement  is  filed,  provided 
that  the  following  conditions  are  met: 

(1)  It  is  filed  for  no  purpose  other  than 
one  or  more  of  the  following: 

(i)  Registering  additional  shares  of 
common  stock  for  which  a  registration 
statement  filed  on  Form  N-2  (§§  239.14 
and  274.11a-l  of  this  chapter]  is 
effective;  and 


(ii)  Bringing  the  financial  statements 
and  other  information  up  to  date 
pursuant  to  section  10(a)(3)  of  the  Act, 
and  in  conjunction  therewith,  making 
such  other  non-material  changes  as  the 
registrant  deems  appropriate:  and 

(2)  Any  prospectus  or  Statement  of 
Additional  Information  filed  as  a  part  of 
such  amendment  or  registration 
statement  does  not  include  disclosure 
relating  to  any  of  the  following  events 
to  the  extent  that  such  events  have 
occurred  since  the  effective  date  of  the 
registrant's  registration  statement  or  the 
effective  date  of  its  most  recent  post- 
effective  amendment  thereto  which 
included  a  prospectus  of  or  Statement  of 
Additional  Information,  whichever  is 
later,  unless  such  events  are  disclosed 
in  a  post-effective  amendment  or 
registration  statement  filed  pursuant  to 
paragraph  (a)  of  this  section  which  has 
not  yet  become  effective: 

(i)  Termination  of  an  investment 
advisory  contract; 

(ii)  A  change  in  the  registrant's 
investment  objectives,  in  any  of  its 
policies  listed  in  section  8(b)(1)  of  the 
Investment  Comp>any  Act  of  1940  (15 
U.S.C  80a-8(b)(l)).  or  in  any  other 
investment  policy  which  the  registrant 
deems  fundamental  or  which,  pursuant 
to  section  13  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
13),  is  changeable  only  by  shareholder 
vote; 

(iii)  Suspension  or  postponement  of 
periodic  repurchase  offers  for  securities 
issued  by  the  registrant; 

(iv)  Resignation  of  any  of  the 
registrant's  directors,  unless  the 
registrant  represents  that  such  director 
did  not  resign  due  to  disagreement  with 
the  registrant  on  any  matter  relating  to 
the  registrant's  operations,  policies  or 
practices;  or 

(v)  A  change  in  the  registrant's 
independent  public  accountant,  unless 
the  registrant  represents  that  there  were 
no  disagreements  with  the  former 
accountant  on  any  matter  of  accounting 
principles  or  practice  or  financial 
statement  disclosures;  and 

(3)  The  registrant  represents  that  no 
material  event  requiring  disclosure  in 
the  prospectus,  other  than  one  listed  in 
paragraph  (b)(1)  of  this  section,  has 
occurred  since  the  latest  of  the 
following  three  dates: 

(i)  The  effective  date  of  the  registrant's 
registration  statement; 

(ii)  The  effective  date  of  its  most 
recent  post-effective  amendment  to  its 
registration  statement  which  included  a 
prospectus;  or 

(iii)  The  filing  date  of  a  post-effective 
amendment  or  registration  statement 
filed  pursuant  to  paragraph  (a)  of  this 


section  which  has  not  become  effective; 
and 

(4)  Such  amendment  or  registration 
statement  recites  on  the  facing  sheet 
thereof  that  the  registration  proposes 
that  the  amendment  or  registration 
statement  will  become  effective 
pursxiant  to  paragraph  (b)  of  this  section. 

(c)  No  amendment  or  registration 
statement  shall  become  effective 
pursuant  to  paragraph  (a)  of  this  section 
if,  prior  to  the  effective  date  of  such 
amendment  or  registration  statement,  it 
should  appear  to  the  Commission  that 
the  amendment  or  registration  statement 
may  be  incomplete  or  inaccurate  in  any 
material  respect,  and  the  Commission 
furnishes  to  the  registrant  written  notice 
that  the  effective  date  of  the  amendment 
or  registration  statement  is  to  be 
suspended.  Following  such  action  by 
the  Commission,  the  registrant  may  file 
with  the  Commission  at  any  time  a 
petition  for  review  of  the  susp>ension. 
The  Commission  will  order  a  hearing  on 
the  matter  if  a  request  for  such  a  hearing 
is  included  in  the  petition.  If  the 
Commission  has  suspended  the  effective 
date  of  an  amendment  or  registration 
statement,  the  amendment  or 
registration  statement  shall  become 
effective  on  such  date  as  the 
Commission  may  determine,  having  due 
regard  to  the  public  interest  and  the 
protection  of  investors. 

(d)(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  a  post-effective 
amendment  or  registration  statement 
which  includes  a  prospectus  shall  not 
become  effective  pursuant  to  paragraph 

(a)  of  this  section  if  a  subsequent  post- 
effective  amendment  or  registration 
statement  relating  to  such  prospectus  is    ; 
filed  before  such  amendment  or  { 
registration  statement  becomes  effective. 

(2)  A  post-effective  amendment  or 
registration  statement  which  includes  a 
prospectus  shall  become  effective 
pursuant  to  paragraph  (a)  of  this  section 
notwithstanding  the  filing  of  a 
subsequent  post-effective  amendment  or 
registration  statement  relating  to  such 
prospectus,  Provided,  That  such 
subsequent  amendment  or  registration 
statement  is  filed  pursuant  to  paragraph 

(b)  of  this  section.  And  provided  further. 
That  such  subsequent  amendment  or 
registration  statement  designates  as  its 
effective  date  the  date  on  which  the 
prior  post-effective  amendment  or 
registration  statement  shall  become 
effective  pursuant  to  paragraph  (a)  of 
this  section.  If  another  post-effective 
amendment  or  registration  statement 
relating  to  the  same  prospectus  is  filed 
pursuant  to  paragraph  (a)  of  this  section 
before  the  prior  amendments  or 
registration  statements  filed  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
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have  become  effective,  neither  the  prior 
amendment  or  registration  statement 
filed  pursuant  to  paragraph  (a)  of  this 
section  nor  the  amendment  or 
registration  statement  filed  pursuant  to 
paragraph  (b)  of  this  section  shall 
become  effective  pursuant  to  this 
section. 

(e)  The  representations  of  the 
registrant  referred  to  in  paragraphs 
(b)(2){iv),  (b)(2)(v)  and  (b)(3)  of  this 
section  shall  be  made  by  certification  of 
the  signature  page  of  the  post-effective 
amendment  or  registration  statement 
that  such  amendment  or  registration 
statement  meets  all  of  the  requirements 
for  effectiveness  pursuant  to  paragraph 
(b)  of  this  section.  If  counsel  prepared 
or  reviewed  the  post -effective 
amendment  or  registration  statement 
filed  pursuant  to  paragraph  (b)  of  this 
section,  such  counsel  shall  furnish  to 
the  Commission  at  the  time  the 
amendment  or  registration  statement  is 
filed  a  written  representation  that  the 
amendment  or  registration  statement 
does  not  contain  disclosure  which 
would  render  it  ineligible  to  become 
effective  pursuant  to  paragraph  (b)  of 
this  section. 

(f)  A  post-effective  amendment  or  new 
registration  statement  shall  not  become 
effective  pursuant  to  paragraph  (a)  or  (b) 
of  this  section  unless  within  two  years 
prior  to  the  filing  thereof  a  post-effective 
amendment  or  registration  statement 
relating  to  the  common  stock  of  the 
issuer  has  become  effective. 

PART  23»~FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— f  ORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

4.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  77f,  77g.  77h.  77j,  77s, 
77S88,  78c.  781.  78m.  78n.  78o(d).  78w(a). 
78ll{d),  79e.  79f,  79g,  79).  791,  79m.  79n.  79q, 
79t,  80a-8.  aOa-29,  80a-30  and  80a-37, 
unless  otherwise  noted. 
*         •         •         •         • 

5.  The  authority  citation  for  part  274 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  unless 
otherwise  noted. 


It  is  proposed  that  this  filing  will  become 
effective  (check  appropriate  box) 
— immediately  upon  filing  pursuant  to 

paragraph  (b) 
— on  (date)  pursuant  to  paragraph  (b) 
—60  days  after  filing  pursuant  to  paragraph 

(a) 
—on  (date)  pursuant  to  paragraph  (a)  of  rule 

485a 


7.  Adding  new  paragraph  4  to  General 
Instruction  E  to  Form  N-2  (§§  239.14 
and  274.118-1)  to  read  as  follows: 

Form  N-2 


General  Instructions 

*  •         •         •         • 

B.  Amendments 

*  •         •         •         • 


§§239.14. 274.1 1»-1    [AiTMnctodl 

6.  Form  N-2  (§§  239.14  and  274.11a- 
1)  is  amended  by  adding  the  following 
to  the  facing  sheet  before  the  heading 
"Calculation  of  Registration  Fee  under 
the  Securities  Act  of  1933" 

FonBN-2 


4.  A  post-effective  amendment  to  a 
registration  statement  on  this  Form,  or 
a  registration  statement  filed  for  the 
purpose  of  registering  additional  shares 
of  common  stock  for  which  a 
registration  statement  filed  on  this  Form 
is  effective,  filed  on  behalf  of  a 
Registrant  which  makes  periodic 
repurchase  offers  pursuant  to  Rule  23c- 
3  under  the  Investment  Company  Act 
(17  CFR  270.23C-3)  may  become 
effective  automatically  in  accordance 
with  Rule  485a  under  the  Securities  Act 
(17  CFR  230.485a).  In  accordance  with 
Rule  429  undw  the  Securities  Act  (17 
CFR  230.429),  a  Registrant  filing  a  new 
registration  statement  for  the  purpose  of 
registering  additional  shares  of  common 
stock  may  use  a  prospectus  with  respect 
to  the  additional  shares  also  in 
connection  with  the  shares  covered  by 
earlier  registration  statements  if  such 
prospectus  includes  all  of  the 
information  which  would  currently  be 
required  in  a  prospectus  relating  to  the 
securities  covered  by  the  earlier 
statements.  The  filing  fee  required  by 
the  Act  and  Rule  457  under  the 
Securities  Act  (17  CFR  230.457)  shall  be 
paid  with  respect  to  the  additional 
shares  only. 

By  the  Commission. 

Dated:  April  7, 1993. 
Jonathan  C.  Katx. 
Secretary. 
IFR  Doc.  93-«640  Filed  4-13-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguUrtory 
Commlseion 

18  CFR  Part  284 
PockM  No.  RM93-4-000] 

Standard*  for  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commiealon's  Regulations 

Issued  April  8, 1993. 
AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACnOH:  Notice  of  informal  conference. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission ) 
will  be  holding  an  informal  conference 
pursuant  to  the  notice  of  informal 
conferences  issued  on  March  10, 1993. 
The  purpose  of  the  conference  is  to 
review  the  progress  of  industry  working 
groups  in  developing  standardfs  relating 
to  Electronic  Bulletin  Boards,  as  set 
forth  in  the  March  10  Notice. 
DATES:  Monday,  April  19  and  Tuesday. 
April  20, 1993:  beginning  at  1  p.m.  on 
April  19. 

ADDRESSES:  Edison  Electric  Institute, 
Conference  Center,  701  Pennsylvania 
Avenue  NW.,  Washington.  DC  20004. 
FOR  FURTHER  MFORMATION  CONTACT: 
Marvin  Rosenberg,  Office  of  Economic 
Policy,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol 
Street,  NE.  Washington,  DC  20426 
(202)  208-1283. 
Brooks  Carter,  Office  of  Pipeline  and 
Producer  Regulation,  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  SUwt,  NE.,  Washington.  DC 
20426 (202) 208-0666. 
SUPPLEMENTARY  INFORMATK)N:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  Room  3104.  941  North  Capitol  Street, 
NE..  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS.  set  your  communications 
software  to  use  300. 1200  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  OPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  notice  will  be  available 
on  OPS  for  30  days  from  the  date  of 
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issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation,  also  located  in  room  3104. 
941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

Notice  of  Infomul  Confereace 

Take  notice  that  Commission  staff 
will  convene  an  informal  conference  in 
this  matter  on  Monday,  April  19  and 
Tuesday,  April  20. 1993.  The  purpose  of 
the  conference  is  to  review  the  progress 
of  the  working  groups  in  developing 
standards  relating  to  Electronic  Bulletin 
Boards,  as  set  forth  in  the  Notice  of 
Informal  Conferences  issued  by  the 
Commission  on  March  10. 1993  (58  FR 
14530,  March  18. 1993). 

The  conference  will  begin  at  1  p.m.  on 
April  19,  1993  and  will  be  held  at: 
Edison  Electric  Institute,  Conference 
Center,  701  Pennsylvania  Avenue  NW., 
Washington,  DC  200O4. 

All  interested  persons  are  invited  to 
attend.  For  additional  information,  or  to 
indicate  intent  to  participate  in  the 
conference,  such  persons  should  contact 
Marvin  Rosenberg  at  (202)  208-1283  or 
Brooks  Carter  at  (202)  208-0666. 
Lois  D.  Casbell. 
Secretory. 
(FR  Doc.  93-B684  Filed  4-13-93;  8:45  am) 
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DEPARTMEffT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  122 

Addition  of  Douglas  Municipal  Airport 
to  List  of  Designated  Landing 
Locations  for  Private  Aircraft 

AGENCY:  U.S.  Customs  Service. 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  by 
adding  Douglas  Municipal  Airport, 
Douglas,  Arizona,  to  the  list  of 
designated  airports  at  which  private 
aircraft,  arriving  in  the  Continental  U.S. 
via  the  U.SVMexican  border,  the  PaciBc 
Coast,  the  Gulf  of  Mexico,  or  the 
Atlantic  Coast,  from  certain  locations  in 
the  southern  portion  of  the  Western 
Hemisphere,  must  land  for  Customs 
processing.  This  amendment  is  made  to 
improve  the  effectiveness  of  Customs 
enforcement  efforts  to  combat  the 
smuggling  of  drugs  by  air  into  the 
United  States,  as  Douglas  is  adjacent  to 
the  Southwest  Border  of  the  U.S.  and  is 
on  a  regularly  traveled  flight  path,  and 


to  improve  service  to  the  community,  by 
relieving  congestion  at  the  Bisbee- 
Douglas  International  Airport,  also 
located  in  Douglas,  Arizona. 
DATES:  Comments  must  be  received  on 
or  before  June  14. 1993. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
addressed  to  U.S.  Customs  Service. 
Office  of  Regulations  and  Rulings. 
Regulations  Branch,  Franklin  Court, 
1301  Constitution  Avenue,  N'W.. 
Washington,  D.C.  20229.  Comments 
submitted  may  be  inspected  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  located  at 
Franklin  Court,  1099  14th  St..  NW.. 
Suite  4000,  Washington,  DC. 
FOR  FURTHER  INFORMATIOfI  CONTACT:  Mr. 
Joe  O'Connan,  Office  of  Inspection  and 
Control,  (202)  927-0543. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  Customs  efforts  to  combat 
drug-smuggling  efforts.  Customs  air 
commerce  regulations  were  amended  in 
1975  to  impose  special  reporting 
requirements  and  control  procedures  on 
private  aircraft  arriving  in  the 
Continental  United  States  from  certain 
areas  south  of  the  United  States.  T.D. 
75-201.  Thus,  commanders  of  such 
aircraft  are  required  to  furnish  Customs 
with  timely  notice  of  their  intended 
arrival  and  certain  private  aircraft  must 
land  at  designated  airports  for  Customs 
processing.  Since  1975,  the  list  of 
designated  airports  has  been  changed 
and  the  reporting  requirements  and 
control  procedures — now  contained  in 
subpart  C  of  part  122  of  the  Customs 
Regulations  (19  CFR  subpart  C,  part 
122) — have  been  amended,  as  necessary. 

Specifically,  $  122.23  (19  CFR  122.23) 
provides  that  subject  aircraft  arriving  in 
the  Continental  U.S.  must  furnish  a 
notice  of  intended  arrival  at  the 
designated  airport  located  nearest  the 
point  of  crossing.  And  §  122.24(b) 
further  provides  that,  unless  exempt, 
such  aircraft  must  land  at  the  designated 
airport  for  Customs  processing  and 
delineates  those  airports  designated  for 
private  aircraft  reporting  and  processing 
purposes.  There  are  currently  28 
designated  airports  listed  at  §  122.24(b). 

Community  officials  from  Douglas, 
Arizona,  have  requested  that  certain 
Customs  facilities  be  made  available  at 
the  Douglas  Municipal  Airport  for 
purposes  of  federal  inspection.  The 
request  is  based  on  the  proximity  of  the 
airport  to  the  center  of  business  activity 
and  the  fact  that  significantly  better 
facilities  are  available  at  that  airport 
than  at  Bisbee-Douglas  International 
Airport,  which  is  also  located  in 


Douglas,  Arizona.  Customs  has 
determined  that  the  addition  of  Douglas 
Municipal  Airport  to  the  list  of 
designated  landing  sites  for  subject 
aircraft  will  improve  the  effectiveness  of 
Customs  drug-enforcement  programs 
relative  to  private  aircraft  arrivals,  as 
Douglas  is  adjacent  to  the  Southwest 
Border  of  the  U.S.  and  is  on  a  regularly 
traveled  flight  path.  Further,  the 
designation  would  enhance  the 
efficiency  of  the  Customs  Service,  as  the 
airport  is  close  to  the  normal  work 
location  for  inspectional  personnel 
assigned  in  the  Port  of  Douglas-area.  In 
this  regard,  it  is  pointed  out  that  the 
private  aircraft  processing  services 
Customs  provides  at  the  Bisbee-Douglas 
International  Airport  will  continue; 
designating  Douglas  Municipal  Airport 
is  meant  to  provide  an  alternative 
airport  to  Bisbee-Douglas  International 
in  order  to  relieve  air  traffic  congestion 
there. 

Although  notice  of  this  proposed 
designation  is  not  required  to  be 
published  in  the  Federal  Register, 
comments  are  solicited  horn  interested 
parties  concerning  whether  or  not  the 
Douglas  Municipal  Airport  should  be 
designated  as  an  airport  for  the  landing 
of  private  aircraft. 

Comments 

Before  adopting  this  proposal  as  a 
final  rule,  consideration  will  be  given  to 
any  written  comments  timely  submitted 
to  Customs.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4).  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR  103.11(b). 
on  regular  business  days  between  the 
hours  of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  1099  14th  St..  NW..  4th  floor. 
Washington,  DC. 

Inapplicability  of  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12291 

Because  this  proposed  amendment 
seeks  to  expand  the  list  of  designated 
airports  at  which  private  aircraft  may 
land  for  Customs  processing,  which  will 
not  result  in  a  significant  economic 
impact,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
601  et  seq.,  it  is  certified  that  the 
proposed  amendment  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Further,  as  this 
amendment  does  not  meet  the  criteria 
for  a  "major  rule"  as  defined  in  E.O. 
12291,  a  regulatory  impact  analysis  is 
not  required. 
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Draftiiig  Information 

The  principal  author  of  this  document 
was  Gregory  R.  Vilders.  Regulations 
Branch. 

List  of  Subjects  in  19  CFR  Part  122 

Air  carriers,  Air  transportation. 
Aircraft,  Airports. 

Proposed  Amendment  to  the 
Regulations 

For  the  reasons  stated  above,  it  is 
proposed  to  amend  part  122.  Customs 
Regulations  (19  CFR  part  122).  as  set 
forth  below: 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  19  U.S.Q  58b.  66. 
1433, 1436, 1459, 1590, 1594. 1623, 1624, 
1644;  49  U.S.C.  App.  1509. 

S 122-24    [Amended] 

2.  In  §  122.24,  paragraph  (b)  is 
amended  by  adding,  in  appropriate 
alphabetical  order,  "Douglas,  Ariz."  in 
the  column  headed  "Location"  and.  on 
the  same  line,  "Douglas  Municipal 
Airport"  in  the  column  headed  "Name". 

Approved:  Febniary  22. 1993. 
John  P.  Simpson. 

Acting  Assistant  Secretary  of  the  Treasury, 
Miduel  H.  Lane, 
Acting  Commissioner  of  Customs. 
|FR  Doc.  93-6706  Filed  4-13-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Parts  657  and  658 
[FHWA  Docket  No.  92-15] 
RIN  212S-AC86 

Truck  Size  and  Weight;  Restrlctiona  on 
Longer  Combination  Vehiclea  (LCV'a) 
and  Vehiclea  With  Two  or  More  Cargo- 
Carrying  Unite 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Extension  of  comment  {>eriod. 

SUMMARY:  The  FHWA  issued  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  in  the  Federal 
RegistM-  on  February  25.  1993  [58  FR 
11450),  to  clarify  and  standardize  the 
information  listed  in  the  previous 
NPRM  on  March  20. 1992  (57  FR  9900). 
In  addition,  it  also  included  a  definition 
and  applicable  length  limits  for  a  "maxi- 
cube"  vehicle;  changes  to  the  proposed 


definition  of  a  nondivisible  load; 
changes  in  the  proposal  to  allow  States 
to  make  temporary  minor  adjustments 
in  approved  routes  and  operating 
restrictions  for  these  vehicles; 
clarification  of  the  requirement  to  show 
actual  operation,  on  or  before  June  1, 
1991.  of  each  vehicle  configuration 
described  in  appendix  C;  and 
corrections  or  clarifications  to  23  CFR 
parts  657  and  658  reflecting  statutory 
changes  made  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  and  the  Surface  Transportation 
Assistance  Act  of  1982. 

The  FHWA  received  petitions  from 
the  American  Trucking  Association  and 
the  Wyoming  Trucking  Association 
seeking  extension  of  the  comment 
period.  Both  indicated  that  more  time 
was  needed  to  gather  and  submit 
information  to  the  docket  documenting 
the  actual  operations  of  the  vehicles 
listed  in  appendix  C  on  or  before  June 
1.1991. 

After  carefully  considering  the 
requests,  the  FHWA  has  decided  to 
allow  additional  time  for  comments. 
This  will  help  assure  that  accurate  and 
complete  information  is  received  to 
implement  the  freeze  mandated  by  the 
ISTEA  and  reduce  the  need  for 
subsequent  corrections.  TTierefore.  the 
comment  period  will  be  extended  for  45 
days. 

The  comment  period  for  this  SNPRM 
is  hereby  extended  to  May  27, 1993. 
DATES:  Responses  to  the  docket  must  be 
received  by  May  27. 1993. 

ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  92-15. 
Federal  Highway  Administration.  Room 
4232.  HCC-10.  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamf>ed  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Thomas  Klimek,  Office  of  Motor 
Carrier  Information  Management,  at 
(202)  366-2212  or  Mr.  Charles  Medalen, 
Office  of  the  Chief  Counsel,  at  (202) 
366-1354,  Federal  Highway 
Administration.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m.. 
e.t..  Monday  through  Friday,  except 
legal  holidays. 

Authority:  23  U.S.C  127  and  315;  49 
U.S.Q  App.  2311;  49  CFR  1.48. 


Issued  on:  April  7, 1993. 
E.  DeanCarison, 
Executjve  Director. 

(FR  Doc  93-8697  Piled  4-13-93;  8:45  un) 
enuNQ  cooe  4*io-a-f 


DEPARTMENT  OF  THE  INTERIOR 

Offlca  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Colorado  Permanent  Regulatory 
Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Colorado  permanent  regulatory  program 
(hereinafter,  the  "Colorado  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
changes  to  provisions  of  Colorado's 
rules  concerning  backfilling  and  grading 
for  elimination  of  highwalls  and  limited 
variances  from  approximate  original 
contour  requirements.  The  amendment 
is  intended  to  revise  the  Colorado 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
improve  operational  efficiency. 

This  document  sets  forth  the  times 
and  locations  that  the  Colorado  program 
and  proposed  amendment  to  that 
program  are  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  m.d.t..  May  14, 1993. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
May  10. 1993.  Requests  to  present  oral 
testimony  at  the  hearing  must  be 
received  by  4  p.m..  m.d.t.  on  April  29. 
1993. 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  Robert 
H.  Hagen  at  the  address  listed  below. 

Copies  of  the  Colorado  program,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 
notice  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours.  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  free 
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copy  of  the  proposed  anieiKlmeiit  by 

contacting  OSM's  Albuquerque  Field 

Office. 

Robert  H.  Hagen.  Director,  Albuquerque 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  505 
Marquette  Avenue  NW.,  Suite  1200, 
Albuquerque.  NM  87102.  Telephoue: 
(505) 766-1486. 

Colorado  Division  of  Minerals  and 
Geology,  Department  of  Natural 
Resources,  215  Centennial  Building, 
1313  Sherman  Street,  Denver,  CO 
80203,  Telephone:  (303)  866-3567. 

FOR  FURTHER  MFORMATION  COMTACT: 

Robert  H.  Hagen.  Telephone:  (505)  766- 

1486. 

SUf>f>LEMENTARV  MFORMATION: 

I.  Background  on  the  Colorado  Program 

On  December  15, 1980,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Colorado  program.  General 
background  information  on  the 
Colorado  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  sikI  the  conditions  of 
approval  of  the  Colorado  program  can 
be  found  in  the  December  15, 1980, 
Federal  Register  (46  FR  5899). 
Subsequent  actions  concerning 
Colorado's  program  and  program 
amendments  can  be  found  at  30  CFR 
906.15,  906.16,  and  906.30. 

II.  Proposed  Amendment 

By  letter  dated  March  19, 1993. 
Colorado  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  (Administrative  Record  No. 
CO-536).  Colorado  submitted  the 
proposed  amendment  at  its  own 
initiative. 

Colorado  proposes  to  revise  Rule 
4.14.1(2)(a)  to  (1)  reference  proposed 
and  existing  rules  containing 
exemptions  from  the  requirement  that 
all  disturbed  areas  be  backfilled  and 
graded  to  their  approximate  original 
contour,  and  (2)  exempt  underground 
and  remining  operations  from  the 
requirement  for  complete  highwall 
elimination  if  they  meet  the  criteria 
proposed  at  Rules  4.14.1(2)  (f)  and  (g). 

Colorado  proposes  new  Rules 
4.14.1(2)  (f)  and  (g)  setting  forth 
performance  standards  by  which 
underground  mining  operations  or 
remining  operations  would  be  permitted 
if  exempted  from  the  requirement  for 
complete  elimination  of  face-up  areas 
and  highwalls.  Both  (1)  underground 
mining  operations,  with  an  existing 
highwall  that  was  in  place  prior  to 
August  3, 1977.  and  (2)  remining 
operations  initiated  after  Augtist  3. 
1977,  on  sites  which  were  mined  and 
abandoned  prior  to  August  3. 1977  with 


a  preexisting  hi^wall,  would  be 
exempted  if  the  volume  of  all 
reasonably  available  spoil  is  insufficimt 
to  completely  backfill  the  highwall  and 
face-up  area  so  as  to  achieve  a  safety 
factor  of  1.3.  The  proposed  performance 
standards  are:  (1)  All  reasonably 
available  spoil  in  the  immediate  vicinity 
of  the  highwall  shall  be  used  to  backfill 
the  area  and  shall  be  included  in  the 
permit  area.  (2)  the  backfill  shall  be 
graded  to  a  slope  which  is  compatible 
%vith  the  approved  post-mining  land  use 
and  which  provides  adequate  drainage 
and  meets  a  minimum  static  safety 
factor  of  1.3,  (3)  the  highwall  remnant 
shall  be  sufficiently  stable  so  as  not  to 
pose  a  hazard  to  the  public  health  and 
safety  or  to  the  environment.  (4) 
exposed  coal  seams,  toxic  and  acid 
forming  materials,  and  combustible 
materials  shall  be  adequately  covered  or 
treated  in  accordance  with  Rule  4.14.3. 
and  (5)  spoil  placed  on  the  outslope 
during  mining  operations  which 
occurred  prior  to  August  3,  1977  shall 
not  be  disturbed  if  such  disturbance  will 
cause  instability  of  the  remaining  spoil 
or  otherwise  increase  the  hazard  to  the 
public  health  and  safety  or  to  the 
environment. 

Colorado  proposes  to  revise  Rule 
4.14.2(1)  to  specify  that  the 
requirements  of  Rule  4.14.2.  w^ich 
addresses  general  grading  requirements, 
may  be  modified  by  the  Division  of 
Minerals  and  Geology  (Division)  for  (1) 
steep  slope  mining  pursuant  to  Rule 
4.27,  (2)  underground  operations 
pursuant  to  Rules  4.14.1(2)  (e)  and  (f). 
and  (3)  remining  operations  pursuant  to 
Rule  4.14.1(2)(g).  Colorado  proposes  to 
revise  Rule  4.14.2(l)(b)  to  exempt  an 
operation  from  complete  elimination  of 
a  highwall  if  retention  of  a  highwall 
remnant  is  approved  by  the  Division 
pursuant  to  proposed  Rules  4.14.1(2)  (f) 
and  (g). 

Colorado  proposes  to  revise  Rule 
4.27.4  to  indicate  that  persons  may  be 
granted  variances  from  the  approximate 
original  contour  requirements  of  Rule 
4.27.3(3)  for  steep  slope  coal  mining  and 
reclamation  operations.  Colorado 
proposes  to  revise  Rule  4.27.4(1)  to 
exempt  an  operation  from  complete 
backfilling  and  grading  of  a  highwall  if 
retention  of  a  highwall  remnant  is 
approved  by  the  Division  pursuant  to 
proposed  Rules  4.14.1(2)(0  or 
4.14.1(2)(g). 

in.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  prop>osed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 


adequate,  it  will  become  part  of  the 
Colorado  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Albuquerque  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
administrative  record. 

Public  Hearing 

Persons  wishing  to  testify  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  bv  4  p.m.,  m.d.t. 
on  April  29, 1993.  The  location  and 
time  of  the  hearing  will  be  arranged 
with  those  persons  requesting  the 
hearing.  If  no  one  requests  an 
opportunity  to  testify  at  the  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
o^icials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  testify  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to  do  so,  will  be  heard  following  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  testify  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 
possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12291 

On  July  12. 1984,  the  Office  of 
Management  and  Budget  (0MB)  granted 
OSM  an  exemption  frmn  sections  3. 4. 
7  and  8  of  Executive  Order  12291  for 
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actions  lelsted  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  requiied. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (hj  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  eadj  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.1 7(hKlO). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731,  and  732  have 
been  met 

National  BBvimnmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Pegulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significast  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seqX  The  State  submittal 
which  is  the  subject  of  tbis  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  tnd  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  numbo-  of  small  eiUitieis. 
Accordingly,  this  nde  will  ensure  that 
existing  requirements  previoosly 


promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determinatioii  as  to  whether  this  rule 
would  have  a  signiBcant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subiects  in  30  CFR  Part  906 

Intergovernmental  relations.  Surfece 
mining.  Underground  mining. 

Dated:  April  6. 1993. 
lUymond  L.  Lowrie. 

Assistant  Duector.  Western  Support  Center. 
IFR  Doc  93-6698  Filed  4-13-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  21 5  and  21 7 

RfN0596-AB30 

Review  and  Comment  and  Appeal 
Procedures  for  National  Forest 
Planning  and  Pro|ect  Decisions; 
Requesting  Review  of  National  Forest 
Plans  and  Project  Decisk>ns 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Proposed  rule;  request  for 
comments. 


StiMUARV:  This  proposed  rule  would 
implement  a  provision  of  the 
Department  of  the  Interior  and  Related 
Agencies  Appropriations  Act  for  fiscal 
year  1993  (the  Act)  which  revises  the 
process  for  administrative  review  of 
National  Forest  System  management 
decisions.  The  proposed  changes  to  the 
current  appeals  process  will  encourage 
participation  in  the  public  involvement 
processes  by  expanding  opportunities 
for  pre-decisiooal  involvement  of  the 
public  in  Forest  Service 
decisionmaking.  These  prof>osed 
regulations  would  establish  procedures 
for  providing  the  public  with  notice  and 
opportunity  to  comment  on  proposed 
actions  implementing  National  Forest 
land  and  resource  martagement  plans 
and  procedures  by  which  the  public 
may  use  to  appeal  decisions  on  those 
actions  and  tlwreby  obtain  review  of  the 
decision  by  a  higher  level  official  prior 
to  implem«itation.  The  proposed  rule 
also  would  make  minor  revisions  to  the 
process  by  which  the  public  may 
administratively  appeal  decisions  to 
approve,  amend,  or  revise  a  National 
Forest  land  and  resource  management 
plan,  or  approve  or  amend  a  regional 
guide.  These  proposed  changes  should 
resub  in  improved  administrative 
efficiencies  in  Agency  decisionmaking. 


lese  uncertainty  for  communities  and 
workers  dependent  upon  Forest  Service 
goods  and  services  by  minimizing  delay 
in  providing  a  stable  supply  of 
resources,  remove  impediments  to 
economic  ^owtb  arising  from  the 
current  appeal  process,  and  provide  a 
reasonable  assurance  that  the  Forest 
Service  has  the  ability  to  carry  out 
programs  authorized  and  funded  by 
Congress.  Public  comment  is  invited 
and  will  be  considered  in  adoption  of  a 
final  rule. 

DATES:  Comments  must  be  received  In 
writing  by  April  29, 1993. 
ADDRESSES:  Send  written  comments  to 
the  Deputy  Chief.  National  Forest 
System  (1570),  Forest  Service.  USDA, 
P.O.  Box  96090.  Washington,  EX:  20090- 
6090. 

The  public  may  inspect  comments 
received  on  this  proposed  rule  in  the 
Office  of  the  Staff  Assistant  for 
Operations,  National  Forest  System,  3rd 
Floor,  Northwest  Wing,  Auditors 
Building,  201  14lh  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
the  hours  of  8  a.m.  and  4  p.m.  Those 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead,  (202)  205- 
1519.  to  facihtate  entry  into  the 
building. 

RM  FURTHER  INFORMATION  COMTACT: 
Susan  Yonts-Sbepard.  Staff  Assistant. 
Operations.  Office  of  the  Deputy  Chief. 
National  Forest  System,  telejrfione  (202) 
205-1519. 

SUPPLEMENTARY  WFORMATION: 
Background 

The  Forest  Service  is  responsible  for 
managing  191  million  acres  of  National 
Forest,  National  Grassland,  and  other 
lands  known  collectively  as  the 
National  Forest  ^stem.  The  Chief  of  the 
Forest  Service,  through  a  line 
organization  of  Regional  Foresters, 
Forest  Supervisors,  and  District  Rangers, 
manages  the  surface  resources,  and  in 
some  instances,  the  subsurface 
resources  of  these  lands. 

Under  the  current  rule  at  36  CFR  part 
217,  the  Department  provides  a  process 
by  which  individuals  or  groups  may 
appeal  National  Forest  System 
management  decisions.  Until  the  1993 
Act,  there  was  no  statutory  requirement 
that  the  Forest  Service  provide  an 
appeal  procedure.  The  Agency,  at  its 
own  discretion,  has  provided  an 
administrative  appeal  process  since 
1907.  Until  the  enactment  of  several 
environmental  statutes  in  the  1960'8  and 
1970's,  the  appeal  process  was  used 
primarily  by  those  with  a  business 
rebtion^ip  with  the  Forest  Service. 

Appeals  nave  become  a  steadily 
increasing,  costly  workload.  In  fiscal 
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year  1991  the  Forest  Service  received 
1,386  appeals:  appeals  focusing  on 
timber  narvest  activities  were  the  most 
common.  By  April  of  1992.  another  705 
appeals  had  been  filed.  41  percent  of 
which  were  timber  harvest-oriented. 
The  1992  total  contains  182  appealed 
timber  sales,  with  proposed  harvest  of 
801.3  million  board  feet  of  timber  being 
stayed  pending  final  appeal  decisions.  It 
is  important  to  note  that  these  numbers 
do  not  include  any  appeals  of  timber 
sales  on  the  17  National  Forests  with 
northern  spotted  owl  habitat,  since 
those  activities  have  been  enjoined 
since  May  1991. 

On  an  average,  $8,000  is  expended  for 
processing  and  resolving  each  project 
appeal.  Current  regulations  require 
thoughtful  consideration  of  each  appeal 
and  each  issue  raised. 

Introdnctioa 

Over  the  past  50  years,  the 
administrative  appeal  process  has 
shifted  back  and  forth  from  an  informal 
to  a  formal  process,  from  adjudication 
by  semi-independent  boards  to  a  wholly 
internal  administrative  review.  Since 
1965,  the  appeal  process  has  undergone 
four  major  revisions.  The  most  recent 
major  revision,  published  on  January  23. 
1989.  at  54  FR  3342,  part  VI.  resulted  in 
two  separate  and  distinct  appeal  rules: 
36  CFR  part  251,  subpart  C  for  appeals 
by  persons  or  organizations  holding 
written  instruments  authorizing  the  use 
of  National  Forest  System  lands;  and  36 
CFR  part  217  for  appeals  of  decisions 
relating  to  National  Forest  land  and 
resource  management  plans,  projects, 
and  activities.  The  decisions  subject  to 
part  217  arise  from  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  National  Forest 
Management  Act  (NFMA),  and 
implementing  regulations,  policies,  and 
procedures. 

Nature  of  Forest  Plan  and  Project 
Decisions 

With  section  322  of  the  Act,  Congress 
recognizes  that  critical  decisions 
irretrievably  committing  resources 
generally  occur  at  the  project  level  of 
decisionmaking;  a  long-standing  view 
held  by  the  Forest  Service  as  evidenced 
in  many  decisions  rendered  by  the  Chief 
on  appeals  of  land  and  resource 
management  plans.  The  Chief  of  the 
Forest  Service  identiRed  the 
programmatic  nature  of  decisions  made 
in  forest  plans  in  two  landmark 
administrative  appeal  decisions  (Idaho 
Panhandle  Land  a£  d  Resource 
Management  Plan  appeal  #2130,  August 
15, 1988;  Flathead  National  Forest  Land 
and  Resource  Management  Plan  appeals 
#1467  and  «1513,  August  31. 1988). 


Numerous  other  appeal  decisions  also 
reflect  the  nature  of  forest  plan 
decisions.  For  example,  in  the  Chiefs 
decision  on  the  Routt  National  Forest 
Land  and  Resource  Management  Plan 
appeal  filed  by  the  Rocky  Mountain  Oil 
and  Gas  Association  (appeal  #1004,  May 
25, 1984),  the  Chief  ruled  that  lands 
designated  as  not  available  for  oil  and 
gas  leasing  in  the  forest  plan  could  be 
redesignated  when  a  decision  was  made 
for  a  project  at  a  particular  site. 
Similarly,  in  his  decision  on  the  appeal 
filed  by  Walter  Maas  on  the  Pike  and 
San  Isabel  National  Forest  Land  and 
Resource  Management  Plan  (appeal 
#1130,  February  13, 1986).  the  Chief 
affirmed  the  possible  ski  area 
designation  in  the  forest  plan  but  noted 
that  this  was  not  the  final  decision  nor 
appeal  opportunity  on  whether  a  ski 
area  would  be  developed.  In  the  Chiefs 
decision  on  another  appeal  of  the  Routt 
National  Forest  Land  and  Resource 
Management  Plan  filed  by  Richard  Wahl 
(appeal  #1010,  April  23. 1986), 
assignment  of  a  timber  harvesting 
prescription  in  the  forest  plan  was 
affirmed,  but  the  decision  noted  that 
this  did  not  represent  the  final  decision 
on  development  as  further  NEPA 
compliance  and  appeal  opportunities 
would  occur  at  the  project-level. 

The  courts  have  adopted  the  Chiefs 
interpretation  of  the  nature  of  forest 
plans  as  programmatic  documents  (see 
Griffin  V.  Yeuter.  90-55386  (9th  Cir.. 
Sept.  11. 1991);  Council  for 
Environmental  Quality  (CFEQ)  v.  Lyng. 
731  F.  Supp.  970.  977-978  (D.  Colo. 
1989).  In  addition,  the  decision  in  Idaho 
Conservation  League  v.  Mumma,  956 
F.2d  1508  (9th  Cir.,  1992)  further 
supports  the  Chiefs  interpretation.  In 
Resources  Ltd.  Inc.  v.  Robertson,  789  F. 
Supp.  1529  (D.Mt.  1991),  the  Montana 
District  court  once  again  clearly  upheld 
the  staged  decisionmaking  structure  of 
NFMA.  Most  recently,  the  courts  have 
implicitly  affirmed  the  Forest  Service's 
multi-level  decisionmaking  process  in 
Sienn  Oub  v.  Robertson.  90-150  (W.D. 
Ark.)  by  recognizing  that  the  Ouachita 
National  Forest  Land  and  Resource 
Management  Plan  contained 
programmatic  management  direction 
and  output  estimates  but  did  not 
contain  site-specific  decisions  (slip  op. 
at  7-9). 

In  Idaho  Conservation  League  v. 
Mumma,  the  plaintiffs  initially  argued 
that  the  assignment  of  non-wilderness 
management  prescriptions  in  the  forest 
plan  constituted  an  irreversible 
commitment  to  develop  these  roadless 
areas.  In  rejecting  the  plaintiffs' 
position,  the  District  Court  noted:  "The 
Plan  does  not  deal  with  any  specific 
development  of  those  areas  which  were 


designated  as  non-wildemess.  It  does 
not  even  propose  any  future 
development;  it  n)erely  allows  for  the 
possibility  of  development  in  the 
future"  (at  5-6).  The  Ninth  Circuit 
affirmed  on  the  merits  noting  the  Forest 
Plan  and  project  "two-stage  approach" 
and  that: 

"Direct  implementation  of  the  (land  and 
resource  management  plan)  occurs  at  a 
second  stage,  when  individual  site-specific 
projects  are  proposed  and  assessed.  The 
Forest  Supervisor  must  ensure  that  all 
projects  are  consistent  *  •  *  .  Further  NEPA 
analysis  is  conducted  to  evaluate  the  effects 
of  the  specific  project  and  contemplate  a 
range  of  alternative  actions,  including  a  'no 
action'  alternative"  (Mumma,  956  F.2d  at 
1511-12  (citation  omitted)). 

In  Resources  Ltd,  Inc..  v.  Robertson. 
the  court  decision  looked  beyond  the 
narrow  question  of  wilderness  planning 
and  considered  the  integrated  nature  of 
multiple  resource  forest  planning.  The 
decision  sustains  the  view  of  forest 
plans  as  a  framework  for  making  later 
project  decisions  rather  than  as  a 
collection  of  project  decisions.  More 
specifically  it  states: 

"Plaintiffs  would  have  the  Forest  Service 
produce  an  EIS  enormous  in  size  and 
complexity  *  •  *  .  The  Forest  Service 
readily  admits  that  the  analysis  does  not 
include  site-specific  considerations  as  those 
kinds  of  analyses  will  be  done  at  the  project 
level.  This  concession  is  at  the  heart  of  many 
of  the  arguments  between  the  ptarties  over  the 
adequacy  or  inadequacy  of  the  EIS  and  Forest 
Plans.  The  court  finds,  however,  that  by 
necessity,  the  agency  must  delay  detailed 
analysis  and  discussion  of  possible  effects 
until  a  specific  proposal  is  set  forth" 
[Robertson,  789  F.Supp.  at  1536). 

The  characterization  of  project 
decisionmaking  as  the  point  authorizing 
the  irreversible  commitment  of 
resources  is  consistent  with  the 
description  of  the  nature  of  forest  plan 
decisions.  The  basis  for  this  relationship 
between  plans  and  projects  rests  largely 
upon  the  requirements  for  compliance 
with  NEPA.  In  a  landmark  court  case 
[State  of  California  v.  Block,  690  F.2d 
753  (9th  Cir.  1982)),  the  Ninth  Circuit 
stated  that  "the  critical  inquiry  in 
considering  the  adequacy  of  an  EIS 
prepared  for  a  large  scale,  multi-step 
project  is  not  whether  the  project's  site- 
specific  impact  should  be  evaluated  in 
detail,  but  when  such  detailed 
evaluation  should  occur."  The  court 
determined  that  "(tjhis  threshold  is 
reached  when,  as  a  practical  matter,  the 
agency  pro{>oses  to  make  an  'irreversible 
and  'irretrievable  commitment  of  the 
availability  of  resources'  to  a  project  at 
a  particular  site." 

It  is,  as  a  practical  matter,  impossible 
for  a  forest  plan  to  identify  all  of  the 
projects  to  be  implemented  for  a  ten- 
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year  period  and  theo  to  adequately 
disclose  their  site-specific 
enviroDffleotal  effects  in  an 
accompanying  enviroamental  impact 
statement  If  such  irreversible  and 
irretrievable  commitments  were  to  be 
made  in  the  focaet  plan  for  the  ten-year 
plan  period  the  need  to  disclose  site- 
specific  impacts  would  impose  an 
unreasonable  burden  upon  a  forest  plan 
environmental  impact  statement.  In 
addition,  many  activities  occurring  on  a 
forest  are  initiated  by  forest  users  and 
not  the  Forest  Service.  The  relationship 
of  projects  Initiated  by  others  and 
projects  planned  by  the  Forest  Service  is 
continuously  changing.  Furthermore, 
new  information  regarding  the 
relationship  and  effects  of  actions 
within  a  forest  is  constantly  being 
developed.  No  matter  how  sophisticated 
forest  models  become,  it  is  doubtful  that 
the  order  and  relationship  of  possible 
activities  can  ever  be  forecast  with 
enough  precision  to  fulfill 
environmental  laws  or  the  realities  of  a 
changing  world  at  the  forest  plan 
approval  stage.  As  a  result,  the  forest 
plan  is  best  viewed  as  a  dynamic 
management  system  which  provides  the 
framework  for  further  decisionmaking  at 
the  project  level. 

Review  of  Appeal  Procedures 

In  1992,  the  Forest  Service  undertook 
a  year-long  review  and  evaluation  of  the 
effectiveness  and  efficiency  of  the 
appeal  procedures.  This  review  and 
evaluation  uncovered  many  problems 
with  the  procedures  including  the  fact 
that  the  process  has  become  a 
significant  generator  of  paperwork  and  a 
time-consuming,  procedurally  onerous, 
confrontational,  and  costly  effort  that 
diverts  resources  that  otherwise  might 
be  directed  to  on-the-ground  resource 
management.  These  regulations  will 
attempt  to  correct  these  problems  by 
encouraging  participation  in  the  public 
involvement  processes  by  expanding 
opportunities  for  pre-decisional 
involvement  in  Forest  Service 
decisionmaking. 

Many  communities  which  depend  on 
National  Forests  for  their  economic 
livelihood  rely  upon  the  Forest  Service 
to  achieve  congrassionally  funded 
programs  in  mining,  grazing,  timber, 
recreation,  fisheries,  and  wildlife.  This 
rule  is  designed  to  reduce  uncertainty  of 
the  Forest  Service's  abiUty  to  deliver 
those  goods  ^ad  services,  the  lack  of 
which  might  impede  economic  growth 
and  development,  and  to  reduce  delay 
in  the  delivery  of  National  Forest 
System  goods  and  services  which  could 
place  the  economic  viabiUty  of 
commuoitiec  at  risk.  The  delays  arising 
from  the  appeal  process  could  also 


adversely  afied  the  cost  of  homes. 
Federal  payments  to  States  fior  local 
schools  and  roads,  and  increase  costs  to 
the  Federal  government. 

The  Secretary  of  Agriculture 
published  a  proposed  rule  on  March  26, 
19»2,  in  the  Federal  Register  (57  FR 
104441  to  amend  36  CFR  part  217  which 
would  have  provided  that  only 
proposed  actions  which  would  adopt, 
revise,  or  signifixamtly  amend  National 
Forest  land  and  resource  management 
plans  would  be  subject  to  appeal  while 
proposed  actions  documented  in 
environmental  assessments,  findings  of 
no  significant  impact,  and  decision 
notices  would  be  subject  to  pre- 
decisional  public  notice  and  comment. 
No  change  in  36  CFR  part  251  was 
proposed.  In  response  to  the  Federal 
Register  notice  of  the  proposed  rule  and 
numerous  meetings  and  briefings  held 
for  groups  around  the  country,  the 
Forest  Service  received  over  30,000 
letters  postmarked  on  or  before  April  27, 
1992,  including  38  petitions  with  5,900 
signatures.  After  the  public  comment 
period  closed,  the  Senate  Agriculture 
Subcommittee  on  Conservation  and 
Forestry  held  an  oversight  hearing  on 
the  proposed  rule.  However,  before  a 
final  rule  was  adopted,  the  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act  for  fiscal  year  1993, 
PubUc  Law  102-381,  was  signed  into 
law.  including  section  322  requiring 
Forest  Service  decisionmaking  and 
appeals  refonn.  As  elaborated  in  the 
Senate  colloquy  on  section  322,  the  Act 
mandates  that  the  Secretary  of 
Agriculture  shall  modify,  as  limited  by 
section  322.  the  appeal  regulations  as 
found  in  36  CFR  part  217.  This  rale 
would  implement  section  322. 

This  regulation  is  being  issued  as  a 
proposed  rule  %vith  request  for 
comments.  The  content  of  the  proposed 
rule  is  substantially  dictated  by  Public 
Law  102-631,  section  322.  Moreovw, 
the  nature  of  this  proposal  is  entirely 
procedural.  This  proposed  rule  contains 
procedural  modifications  to  36  CFR  part 
217  necessary  to  execute  the  intent  of 
Congress  in  section  322. 

Second,  this  proposed  rule  consists  of 
changes  necessary  to  effectuate  the 
intent  of  Congress  to  modify  the  existing 
rule  at  36  CFR  part  217.  This  proposed 
rule  contains  changes  to  the  existing 
rule  imposed  upon  the  agency  by  law. 
Changes  made  in  addition  to  those 
specifically  required  by  section  322  are 
necessary  to  make  the  existing  rule 
consistent  with  section  322. 

This  proposed  rule  would  establish  a 
new  part  215  to  codify  the  revised 
appeal  pmca^um. 


A  sactioD-l^-aection  description  of 
the  proposed  revisions  by  subpart 
follows. 

Subpart  A:  Public  Notice  and  Comment 
on  Proposed  Forest  Service  Actions 
Implementiog  National  Forest  Land 
and  Resource  Management  Plans 

Section  215. 1     Scope  and  Applicability 

This  section  would  establish  the 
process  described  in  section  322  of  the 
Act  for  giving  the  puhUc  notice  and 
opportunity  to  comment,  prior  to 
issuance  of  a  final  decision,  on 
proposed  actions  that  implement 
National  Forest  land  and  resource 
management  plans.  This  process  would 
allow  expanded  opportunities  during 
the  early  planniiig  stages  to  identify  and 
correct  problems  and  enhance  public 
participation. 

Section  215.2    Definitions 

This  section  defines  some  of  the 
significant  and  commonly-used  terms 
and  phrases  in  the  proposed  rule. 

Section  215.3    Proposed  Actions 
Subject  to  Notice  and  Comment 

This  section  limits  decisions  subject 
to  notice  and  comment,  as  established 
in  this  subpart,  to  certain  proposed 
actions  which  implement  land  and 
resource  management  plans  on  National 
Forest  System  lands-Also  subject  to  this 
subpart  are: 

1.  Proposed  actions  for  which  an 
environmental  assessment  is  prepared, 
including  non-significant  amendments 
to  land  and  resource  management  plans; 

2.  Proposed  actions  listed  in  Forest 
Service  Handbook  (FSH)  1909.15, 
section  31.2,  category  4,  which  are 
categorically  excluded  from 
documentation  in  an  environmental 
assessment  or  environmental  impact 
statement  for  which  a  project  or  case  file 
and  Decision  Memo  are  required; 

3.  Proposed  actions  on  National 
Forests  without  approved  land  and 
resource  management  plans  for  which 
an  environmental  assessment.  Decision 
Notice,  and  Ending  of  no  significant 
impact  are  prepared  or  actions  fisted  in 
FSH  1909.15,  section  31.2.  category  4; 
and 

4.  Certain  proposed  actions  of  forest 
research  and  state  and  private  forestry 
projects  which  are  to  be  carried  out 
direcdy  on  National  Forest  System 
lands. 

Category  4  of  FSH  1909.15.  section 
31.2.  includes  timber  harvest  which 
reaeves  250.000  board  feet  or  less  of 
merchantable  wood  products,  or  salvage 
which  removes  1,000,000  board  feet  or 
less  of  merchantable  wood  products; 
which  requires  one  mile  or  less  of  low 
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standard  road  construction  (Service 
level  D,  FSH  7709.56);  and  assures 
regeneration  of  harvested  or  salvaged 
acres,  where  required  (see  Forest 
Service  Handlxrak  1909.15,  section  31.2 
for  examples). 

Examples  of  activities  which,  when 
doomiented  in  an  environmental 
assessment  and  Decision  Notice,  may  be 
subject  to  this  subpart,  are  timber 
harvest,  road  and  facility  construction, 
range  allotment  management  plans  and 
range  improvements,  wildlife  and 
fisheries  habitat  improvement  measures, 
forest  pest  management  activities, 
removal  of  certain  minerals  or  mineral 
materials,  and  conveyance  of  land  or 
interests  in  land  into  or  out  of  Federal 
ownership.  This  section  responds  to 
section  322(a)  of  the  Act. 

Section  215.4    Proposed  Actions  Not 
Subject  to  This  Subpart 

Paragraph  (a)  of  this  section  would 
exclude  from  the  notice  and  comment 
process  proposed  actions  described  in  a 
draft  environmental  impact  statement. 
This  exclusion  is  appropriate  because 
theNEPA  implementing  regulations  at 
40  CFR  parts  1500-1508  proscribe 
notice  and  comment  requirements  for 
these  actions.  Paragraph  (b)  excludes 
proposed  actions  related  to  emergency 
situations  documented  when  the 
Regional  Forest  or  Chief  has  determined 
that  the  action  is  exempt  from  formal 
public  notice  and  comment  and  has 
given  notice  as  required  in  this  section. 
This  provision  is  included  to  allow 
certain  activities  to  occur  in  response  to 
emergency  situations  and  natural 
disasters  because  severity  and  timelines 
are  essential  to  resource  protection, 
rehabilitation,  and  recovery.  Paragraph 
(c)  excludes  from  this  process  proposed 
actions  not  requiring  documentation  in 
an  environmental  impact  statement  or 
an  environmental  assessment  pursuant 
to  7  CFR  lb.3.  or  FSH  1909.15,  sections 
31.1a-31.1b,  and  for  which  a  case  file 
and  decision  memo  are  not  required. 
Paragraph  (d)  excludes  actions  listed  in 
FSH  1909.15,  section  31.2,  categories  1 
through  3  and  5  through  9  which  are 
subject  to  scoping  as  prescribed  by 
NEPA.  Paragraph  (e)  excludes  any 
proposed  action  or  policy  not  subject  to 
the  provisions  of  NEPA  and  its 
implementing  regulations.  Paragraph  (f) 
excludes  rules  promulgated  in 
accordance  with  the  Administrative 
Procedure  Act  (APA)  (5  USC  551  et  seq.) 
or  policies  and  procedures  issued  in  the 
Forest  Service  Manual  and  Forest 
Service  Handbooks  (36  CFR  parts  200, 
216).  Rules  are  excluded  because  notice 
and  opportunity  to  comment  are  already 
required  by  APA.  Forest  Service 
directives  are  excluded  from  notice  and 


comment  under  this  proposed  rule 
because  separate  regulations  at  36  CFR 
part  216  govern  notice  and  comment  on 
Forest  Service  Manual  directives  and 
Forest  Service  Handbooks  are  generally 
highly  detailed  and  technical 
instructions  and  procedures  issued  to 
agency  specialists  on  how  to  conduct 
agency  activities. 

Section  215.5    Notice  for  Public 
Comment  on  Proposed  Actions 

This  section  describes  the  method  to 
be  used  when  giving  notice  that  a 
proposed  action  subject  to  this  subpart 
is  ready  for  public  review  and  how  the 
proposed  action  will  be  described  in 
this  notice.  Except  for  proposed  actions 
of  the  Chief  which  require  Federal 
Register  publication,  the  Responsible 
Official  will  announce  through  a  notice 
in  a  previously  designated  newspaper  of 
general  circulation  that  an 
environmental  assessment  and  proposed 
finding  of  no  significant  impact  are 
ready  for  public  review,  or  that  an 
action  is  proposed  which  fits  the  criteria 
for  categorical  exclusion  from 
documentation  in  an  environmental 
impact  statement  or  environmental 
assessment  pursuant  to  Forest  Service 
Handbook  1909.15,  section  31.2, 
category  4,  and  solicit  public  comment. 
Paragraph  (b)  of  this  subpart  outlines 
the  format  and  content  of  the  newspaper 
notice.  Paragraph  (c)  requires  annual 
publication  in  the  Federal  Register  of 
the  newspapers  to  be  used  for  giving 
notice  of  actions  subject  to  this  rule. 
This  section  is  in  direct  response  to 
section  322  of  the  Act. 

While  the  propwDsed  rule  provides 
minimum  requirements  for  public 
notification,  it  is  anticipated  that  in 
most  instances  additional  public 
involvement  will  occur.  For  example,  in 
addition  to  the  requirements  of  this 
section,  current  NEPA  regulations  at  40 
CFR  1506.6(b)(1)  require  the  agency  to 
mail  notice  to  those  who  have  requested 
it  on  an  particular  action.  Forest  Service 
NEPA  procedures  also  contain 
provisions  for  subscribing  in  advance  to 
decision  documents  and  environmental 
reviews.  In  another  effort,  as  part  of  his 
commitment  to  improving  public 
participation  in  project  planning  and 
decisionmaking,  the  Chief  of  the  Forest 
Service  has  convened  a  special  Forest 
Service  task  force  to  develop  guidance 
on  improving  public  participation  at  the 
project  level. 

Section  215.6    Comments 

This  section  provides  for  a  30-day 
period  during  which  the  public  may 
review  and  comment  on  proposed 
actions  subject  to  this  subpart,  as 
required  by  section  322.  Paragraph  (b)  of 


this  section  outlines  the  format  and 
required  information  that  persons 
submitting  comments  must  supply  to 
the  Responsible  Official  in  order  to 
facilitate  review  of  the  comments. 
Paragraph  (c)  of  this  section  explains 
that  timeliness  of  comments  is  oased 
upon  the  date  the  comments  are 
received  and  that  the  person  submitting 
comments  is  responsiole  for  the 
timliness  of  their  comments.  Comments 
will  not  be  considered  unless  they  are 
received  by  the  close  of  business  on  the 
30th  day  following  publication  of  the 
notice  inviting  comment.  Saturdays, 
Sundays,  and  Federal  holidays  are 
included  in  computing  all  time  periods 
in  this  subpart;  however,  if  the  comment 
period  ends  on  a  Saturday,  Sunday,  or 
Federal  holiday,  the  comment  period 
shall  be  extended  to  the  close  of 
business  of  the  next  Federal  working 
day. 

Subpart  B:  Appeal  of  Project  and 
Activity  Decisions  Implementing 
National  Forest  Land  and  Resource 
Management  Plans 

Section  215.20    Purpose  and  Scope 

This  section,  as  required  by  section 
322(c)  of  the  Act,  stipulates  that  this  is 
an  informal  review  process  by  which  a 
person  may  appeal  decisions  made  by 
Forest  Service  officials  on  projects  or 
activities  implementing  land  and 
resource  management  plans  on  National 
Forest  System  lands  and  thereby  obtain 
review  of  the  decision  by  a  higher  level 
official  prior  to  implementation.  As 
stated  in  paragraph  (b),  the  process  that 
would  be  established  in  these 
regulations  provides  for  prompt 
administrative  review  of  decisions 
subject  to  this  subpart. 

Section  215.21    Definitions 

This  section  defines  some  of  the 
significant  and  commonly  used  terms 
and  phrases  in  the  rule.  Some  terms  are 
cross-referenced  to  definitions  in 
subpart  A. 


Section  215.22 
Appeal 


Decisions  Subject  to 


This  section  lists  the  types  of 
decisions  that  would  be  appealable 
under  this  subpart  of  the  proposed 
regulation  as  described  in  section 
322(c).  These  decisions  would  be 
limited  to  NEPA-based  project  and 
activity  decisions  documented  in  a 
Record  of  Decision  or  a  Decision  Notice, 
including  those  which,  as  part  of  the 
project  approval  decision,  contain  a 
nonsignificant  amendment  to  a  National 
Forest  land  and  resource  management 
plan  (36  CFR  part  219). 
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Paragraph  (b)  of  this  section  speciBes 
that  pro|ect  and  activity  decisions 
documented  in  a  Decision  Memo  for 
activities  listed  in  Forest  Service 
Handbook  1909.15,  section  31.2. 
category  4.  would  be  subject  to  appeal 
under  this  subpart.  Category  4  ofForest 
Service  Handbook  1909.15.  section  31.2 
includes  timber  harvest  which  removes 
250.000  board  feet  or  less  of 
merchantable  wood  products,  or  salvage 
which  removes  1,000,000  board  feet  or 
less  of  merchantable  wood  products; 
which  requires  one  mile  or  less  of  low 
standard  road  construction  (Service 
level  D,  FSH  7709.56);  and  assures 
regeneration  of  harvested  or  salvaged 
acres,  where  required  (see  Forest 
Service  Handbook  1909.15,  section  31.2 
for  examples).  These  decisions,  because 
they  involve  timber  management,  are 
sometimes  subject  to  more  complex 
analyses  than  the  other  actions  listed  in 
Forest  Service  Handbook  1909.15, 
section  31.2,  categories  1  through  3  and 
5  through  9.  Much  of  the  discussion  in 
Congress  about  the  Forest  Service 
appeals  process  was  directed  towards 
timber  harvesting,  and  the  Agency  feels 
that  it  is  important  to  preserve  the 
opportunity  to  appeal  such  decisions, 
unless  such  decisions  are  related  to 
emergency  situations  and  natural 
disasters  referred  to  in  §  215.4. 

Paragraph  (c)  of  this  section  specifies 
that  the  following  decisions  on  forest 
research  and  State  and  private  forestry 
actions  are  also  subject  to  appeal  under 
this  subpart,  if  they  will  be  carried  out 
directly  on  National  Forest  System 
lands:  (1)  Those  actions  which  are 
documented  in  an  environmental 
assessment  and  Decision  Notice;  and  (2) 
those  actions  for  which  a  project  or  case 
file  and  Decision  Memo  are  required  to 
implement  a  proposed  project  or 
activity  listed  in  Forest  Service 
Handbook  1909.15.  section  31.2. 
category  4. 

Section  215.23    Decisions  Not  Subject 
to  Appeal 

Written  decisions  to  approve,  amend, 
or  revise  a  National  Forest  land  and 
resource  management  plan  and  written 
decisions  to  approve  or  amend  a 
regional  guide  prepared  pursuant  to  36 
CFR  part  219  would  not  be  subject  to 
appeal  under  this  subpart.  Furthermore, 
significant  amendments  to  land  and 
resource  management  plans  or  regional 
guides  which  include  a  decision  on  a 
project  or  activity  are  not  subject  to 
subpart  B.  Such  decisions  would  be 
subject  to  appeal  under  subpart  C.  Also 
excluded  from  appeal  under  this  section 
would  be  decisions  on  projects  or 
activities  for  whidi  environmental 
eff^ects  have  been  analyzed  and 


disclosed  within  a  final  environmental 
impact  statement  and  documented  in  a 
Record  of  Decision  for  approval, 
amendment,  or  revision  of  a  land  and 
resource  management  plan,  as  these 
decisions  are  subject  to  subpart  C. 
Decisions  related  to  emergency 
situations  or  catastrophic  events  would 
not  be  subject  to  appeal  because  the 
severity  and  timelines  of  such  situations 
require  expediency.  Decisions  solely 
affecting  the  business  relationship 
between  the  Fwest  Service  and  holders 
of  written  instruments  regarding 
occupancy  and  use  of  National  Forest 
System  lands  which  are  governed  by 
appeal  procedures  at  36  CFR  part  251, 
subpart  C,  would  not  be  subject  to 
appeal  under  this  subpart.  Preliminary 
decisions  made  during  planning  and/or 
analysis  processes  and  proposed  actions 
for  which  notice  and  opportunity  to 
comment  have  been  published  and  no 
expression  of  interest  was  received  on 
the  specific  proposal  prior  to  close  of 
the  comment  period,  as  specified  in 
subpart  A,  and  where  the  decision  does 
not  modify  the  proposed  action,  would 
not  be  subject  to  appeal  under  this 
proposal.  Also  excluded  from  appeal 
would  be  project  or  activity  decisions 
documented  in  a  Decision  Memo  listed 
in  Forest  Service  Handbook  1909.15. 
section  31.2,  categories  1  through  3  and 
5  through  9.  Since  activities  covered  by 
these  categories  are  routine  actions  that 
have  no  extraordinary  circumstances 
and  have  little  potential  for  soil 
movement,  loss  of  soil  productivity, 
water  or  air  quality  degradation,  or 
impact  on  sensitive  resources,  and  are 
generally  non-controversial,  the  Agency 
feels  that  there  is  no  need  to  provide  an 
appeal  provision  for  these  actions.  Such 
decisions  are  subject  to  the  normal 
scoping  process  as  prescribed  by  NEPA. 
Paragraph  (b)  directs  that  the  Appeal 
Deciding  Officer  shall  dismiss  notices  of 
appeal  filed  on  subsequent 
implementing  actions  that  result  from 
the  initial  decision  subject  to  appeal 
under  this  subpart  as  defined  at 
§215.22. 

Section  215.24     Giving  Notice  of 
Decision 

This  section  provides  the  methods 
that  the  Responsible  Official  shall  use  to 
give  notice  of  decisions.  As  well  as 
notice  mailed  to  those  who  have  made 
a  written  request  and  to  those  who 
submitted  comments  during  the 
comment  period,  notice  shall  be 
published  in  either  the  Federal  Register, 
if  the  decision  was  made  by  the  Chief. 
or  in  a  newspaper  of  general  circulation 
identified  as  required  in  subpart  A  of 
this  rule.  This  is  consistent  with  section 
322  of  the  Act  and  the  provisions  of 


subpart  A  of  these  regulations.  The  legal 
notice  requirement  is  intended  to  be  in 
addition  to  the  notice  requirements 
specified  by  the  Council  on 
Environmental  Quality  (CEQ)  at  40  CFR 
1506.6.  This  section  also  includes 
provisions  for  the  information  that 
should  be  included  in  the  decision 
document  implementing  a  project  or 
activity,  including  the  requirements  of 
Forest  Service  Handbook  1909.15.  and 
for  the  information  that  should  be 
included  in  a  notice  of  decision  that  is 
published  in  a  newspaper  of  general 
circulation  or  in  the  Fmleral  Register. 
The  notice  gf  decision  should  include  a 
statement  indicating  whether  the 
decision  is  subject  to  appeal  and  should 
state  when  the  decision  will  be 
implemented.  Because  publication  dates 
may  not  always  be  known  in  advance, 
informal  disposition  meeting  dates  will 
need  to  be  scheduled  far  enough  in 
advance  to  allow  for  delays  in 
publication. 

Section  215.25    Implementation  of 
Decisions 

This  section  allows  decisions  subject 
to  appeal  under  this  subpart  to  be 
implemented  only  after  the  end  of  the 
appeal  period.  If  more  than  one  appeal 
is  filed,  implementation  would  not 
occur  for  15  days  following  the  date  of 
disposition  of  the  last  appeal  resolved. 
In  the  context  of  this  proposed  rule, 
disposition  means  a  decision  on  the 
merits,  dismissal  of  an  appeal,  or 
withdrawal  of  an  appeal. 

Paragraph  (c)  of  mis  section  stipulates 
that  if  a  decision  is  not  subject  to  appeal 
under  this  subpart  pursuant  to 
§  215.23(a)(3)  regarding  decisions 
relating  to  emergency  situations  or 
rehabilitation  of  National  Forest  System 
lands  and  recovery  of  forest  resources 
resulting  from  natural  disasters  or  other 
natural  phenomena,  implementation  of 
that  decision  would  occur  immediately 
upon  publication  of  the  notice  of  a  final 
decision  in  the  Federal  Register.  This  is 
consistent  with  section  322(e)  which 
states  that  "lujnless  the  Chief  of  the 
Forest  Service  determines  that  an 
emergency  situation  exists  with  respect 
to  a  decision  of  the  Forest  Service, 
implementation  of  the  decision  shall  be 
stayed  during  the  period  beginning  on 
the  date  of  the  decision"  for  45  days  if 
no  appeals  are  filed,  or  for  15  days 
following  the  disposition  of  the  appeals. 

Paragraph  (c)  of  this  section  also 
stipulates  that  if  a  decision  is  exempt 
from  appeal  pursuant  to  §215. 23(a)(6) 
regarding  proposed  actions  for  which 
notice  and  opportunity  to  comment 
have  been  published,  no  expression  of 
interest  has  been  received  on  the 
specific  proposal  as  specified  in  subpart 
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A.  and  the  dedsioa  does  not  modify  the 
proposed  action,  implementation  would 
ocotr  immediately  i^er  publication  of 
the  notice  of  decision.  This  would  allow 
the  Forest  Service  to  implement 
immediately  any  decisions  in  which  the 
public  has  expressed  no  Interest. 

Section  215.26    Who  May  Participate  in 
Appeals 

This  section  of  the  rule  defines  who 
may  participate  in  appeals  &led  under 
this  subpart.  Forest  Service  employees 
are  specifically  exempt  from 
participation  in  this  process.  Otherwise, 
persons  and  non-Federal  entities  that 
have  been  involved  in  the  public 
comment  process  on  the  speciHc 
proposal  prior  to  the  close  of  the 
comment  period  as  defined  in  subpart 
A,  who  have  submitted  written 
comment  in  response  to  a  draft 
environmental  impact  statement,  or 
otherwise  have  notified  the  Responsible 
Official  of  their  interest  prior  to  the 
close  of  the  comment  period  specified 
in  subpart  A,  may  submit  an  appeal  of 
a  decision  subject  to  this  subpart  or  may 
request  to  intervene  in  appeals  of 
decisions  subject  to  this  subpart. 
Federal  agencies  would  be  excluded 
from  this  process  because  they  have 
informal  mechanisms  through  which  to 
bring  their  concerns  to  the  attention  of 
the  Forest  Service.  No  purpose  would  be 
served  by  providing  Federal  agencies  an 
additional  administrative  process  to 
challenge  decisions. 

Section  21527    Where  to  File  Appeals 

This  section  specifies  the  Appeal 
Deciding  Officer  for  the  various 
decisions  made  by  Responsible  Officials 
which  would  be  subject  to  appeal  under 
this  subpart  and  indicates  with  whom 
an  appeal  must  be  filed. 

Section  21528    Time  Periods 

This  section  describes  the  various 
time  periods  and  the  process  involved 
in  this  subpart.  Paragraphs  (a)  through 
(e)  provide  general  information  on 
timeframes  and  information  pertaining 
to  the  filing  of  appeals.  Paragraph  (a) 
specifies  the  procedures  to  be  used  to 
file  an  appeal  of  a  decision  subject  to 
appeal  under  this  subpart.  The  courtesy 
copy  provision  is  to  allow  the 
Responsible  Official  to  prepare  for  the 
informal  disposition  meeting  and  to 
determine  which  portions  of  the 
planning  record  pertain  to  an  appeal. 

Paragraph  (b)  states  that  the  day  after 
publication  of  the  notice  of  decision  is 
the  first  day  of  the  appeal  period. 
Because  of  this  requirement,  the  date  of 
pubhcation  is  the  date  of  the  decision 
and  should  be  so  noted  on  copies  of  the 
decision  document. 


Paragraph  (c)  indicates  that  the 
responsibility  for  filing  a  timely  appeal 
lies  with  the  appellant  and  specifies 
how  an  Appeal  Deciding  Officer  shall 
determine  the  timeliness  of  an  appeal. 

Paragraph  (d)  states  that  time 
extensions  are  not  permitted  except  as 
specified  in  §  215.34(c)  of  this  subpart, 
which  allows  the  Appeal  Deciding 
Officer  to  extend  the  formal  disposition 
period  for  15  days  after  receipt  of  the 
Appeals  Review  Officer's 
recommendation. 

Paragraph  (e)  requires  that  the  Appeal 
Deciding  Officer  acknowledge  the 
acceptance  of  an  appeal.  This  will  help 
the  Responsible  Official  and  the 
appellant  to  prepare  for  the  informal 
disposition  meeting  and  the  Appeals 
Review  Officer  to  begin  preparation  for 
review  if  the  appeal  is  accepted. 

Paragraph  (fj  describes  the  timeframes 
involved  in  the  informal  disposition 
section  of  the  rule.  If  needed,  the 
Responsible  Official  will  meet  with 
appellants  within  15  days  of  the  end  of 
the  ap(>eal  period  to  attempt  to  reach 
informal  disposition  of  an  appeal  as 
directed  by  section  322  of  the  Act.  The 
Responsible  Official  shall  document  and 
forward  to  the  Appeal  Deciding  Officer 
the  results  of  the  meeting  and  any 
written  comments  received  hova 
intervenors.  The  end  of  the  15-day 
informal  disposition  period  does  not 
preclude  further  discussions  and 
subsequent  withdrawal  of  an  appeal 
filed  pursuant  to  this  subpart. 

Paragraph  (g)  describes  the  process  for 
formal  disposition  of  appeals  including 
the  transmittal  of  the  decision 
documentation  from  the  Responsible 
Official  to  the  Appeals  Review  Officer, 
the  transmittal  of  the  recommendation 
from  the  App>eals  Review  Officer  to  the 
Appeal  Deciding  Officer,  and  the 
timeframe  for  the  Appeal  Deciding 
Officer  to  issue  a  decision  on  an  appeal. 
The  timeframes  and  process  are 
consistent  with  those  provided  for  in 
section  322(d). 

Section  215.29    Content  of  an  Appeal 

This  section  provides  a  detailed  list  of 
information  that  an  appellant  must 
include  in  an  appeal,  including  that  the 
document  is  an  appeal  filed  pursuant  to 
36  CFR  part  215,  subpart  B;  the  nanje. 
address,  and  telephone  number  of  the 
appellant;  the  identification  of  the 
decision  document  by  title,  subject,  date 
of  decision,  and  name  and  title  of  the 
Responsible  Official;  identification  of 
the  specific  changes  in  the  decision  that 
the  appellant  seeks  or  that  portion  of  the 
decision  to  which  the  appellant  objects; 
whether  the  appellant  wishes  to 
participate  in  an  informal  resolution 
meeting:  how  the  decision  fails  to 


consider  comments  previously  provided 
to  the  Responsible  Official,  either  before 
or  during  the  comment  period  provided 
in  subpart  A  of  this  rule:  and  bow  the 
appellant  believes  the  decision  violates 
law,  regulation,  or  policy.  By  providing 
this  inrormation,  appellants  will  assist 
the  Responsible  Official  in  attempting 
informal  disposition  of  the  appeals  and 
will  assist  the  Appeals  Review  Officer 
and  Appeal  Deciding  Officer  to 
expeditiously  review  and  decide  an 
appeal. 

Section  215.30    Dismissal  of  Appeal 
Without  Review 

This  section  specifies  when  an 
Appeal  Deciding  Officer  shall  dismiss 
an  appeal  without  review  on  the  merits. 
According  to  this  section,  an  Appeal 
Deciding  Officer  shall  dismiss  an  appeal 
without  decision  on  the  merits  when  the 
appeal  is  untimely;  the  requested  relief 
or  change  cannot  be  granted  under  law, 
fact,  or  regulation:  the  decision  at  issue 
is  being  appealed  under  another 
administrative  proceeding  by  the  same 
appellant:  the  decision  is  excluded  from 
appeal:  the  appellant  did  not  express  an 
interest  in  the  specific  proposal  prior  to 
the  close  of  the  comment  period  as 
specified  in  subpart  A;  the  appellant 
withdraws  the  appeal;  the  Responsible 
Official  withdraws  the  appealed 
decision:  or  the  appellant  has  filed  for 
Federal  judicial  review  of  the  decision 
and  the  Chief  has  invoked  the 
provisions  of  §  215.36  of  this  subpart. 

Paragraph  (b)  of  this  section  provides 
that  the  Appeal  Deciding  Officer  shall 
give  written  notice  to  all  participants 
that  an  appeal  is  dismissed.  Paragraph 
(b)  continues  the  current  practice  of 
requiring  an  Appeal  Deciding  Officer  to 
document  the  reasons  for  dismissal  in 
the  written  notice  that  the  appeal  is 
dismissed. 

Section  215.31    Intervention 

As  in  36  CFR  part  217,  this  rule 
eliminates  intervention  as  a  formal 
process  but  provides  for  accepting 
written  comments  submitted  to  the 
appeal  record  and  for  participation  in 
the  informal  meeting  stipulated  in 
§  215.32.  Intervenors  must  meet  the 
same  requirements  for  participation  in 
an  appeal  that  appellants  must  meet. 
Paragraph  (a)  specifies  that  until  the 
close  of  business  of  the  day  before  the 
informal  disposition  meeting,  interested 
persons  who  have  previously  expressed 
an  interest  in  the  decision  being 
appealed  may  intervene  by  notifying  the 
Responsible  Official. 

Paragraph  (b)  specifies  that 
intervenors  may  participate  in  the 
informal  disposition  meeting. 
Furthermore,  intervenors  cannot 
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continue  an  appeal  if  the  appeal  is 
dismissed  pursuant  to  §  215.30. 

Paragraph  (c)  specifies  that 
interveners  must  submit  their  comments 
in  writing  to  the  Responsible  Official 
prior  to  the  informal  disposition 
meeting  or  at  the  informal  disposition 
meeting  if  the  comments  are  to  be 
included  in  the  appeal  record. 

Paragraph  (d)  requires  that 
interveners  provide  a  copy  of  their 
written  comments  to  the  appellant.  The 
agency  continues  to  believe  that 
providing  all  the  "formal" 
embellishments  of  intervention  is 
unnecessary  and  counterproductive  to 
achieving  the  initial  goals  of  offering  a 
separate,  less  formal  process  for  review 
of  management  decisions  prescribed  in 
section  322  of  the  Act. 

Section  215.32    Informal  Disposition 
This  section  describes  the  informal 
disposition  process  stipulated  by 
section  322(d)(1)  of  the  Act.  When  a 
decision  is  appealed  under  this  subpart, 
a  15-dav  informal  disposition  period  is 
available  for  appellants,  interveners, 
and  the  Responsible  Official,  or  other 
designated  Forest  Service  employee,  to 
meet  to  discuss  and  explore 
opportunities  to  resolve  appeals  by 
means  other  than  formal  review  and 
decision  on  the  appeal.  Paragraph  (b) 
requires  that  the  Responsible  Official 
schedule  and  announce  a  meeting  at  a 
location  in  the  vicinity  of  the  National 
Forest  System  lands  affected  by  the 
decision  as  provided  for  at  §  215.24.  An 
informal  disposition  meeting  will  not  be 
held  if  the  appellant,  or  in  the  case  of 
multiple  appeals  of  the  same  decision, 
all  appellants,  decline  to  participate  in 
the  meeting.  A  meeting  will  be  held  if 
one  or  more  appellants  indicate  that 
they  want  to  participate.  Although  the 
informal  disposition  meeting  will  be 
open  to  the  public,  participation  in  the 
meeting  will  be  limited  to  the  appellant, 
intervenOT.  and  the  Responsible  Official 
or  other  designated  Forest  Service 
employee. 

Paragraph  (c)  discusses  how  the 
Responsible  Official  will  document  the 
informal  disposition  of  an  appeal  if 
agreement  is  reached  between  the 
Responsible  Official  and  the  appellant. 
If  the  appellant  and  Responsible  Official 
reach  agreement  and  informally  dispose 
of  an  appeal,  the  Responsible  Official 
shall  document  and  forward  a  summary 
of  the  informal  disposition  to  the 
Appeal  Deciding  Officer.  Upon  notice 
from  the  appellant  that  the  appeal  is 
withdrawn,  the  Appeal  Deciding  Officer 
shall  dismiss  the  appeal  and  notify  all 
participants  that  the  appeal  has  been 
resolved.  Discussions  and  possible 
withdrawal  of  an  appeal  may  continue 


after  the  end  of  the  15-day  informal 
disposition  period.  Paragraph  (d) 
discusses  failure  to  reach  Informal 
disposition  and  withdrawal  of  an 
appeal.  If  there  are  multiple  appeals  of 
a  single  decision,  an  appellant  may 
agree  to  negotiate  and  settle  a  single 
appeal  independent  from  any  other 
appeals  filed  on  that  decision.  If  the 
participants  cannot  resolve  an  appeal, 
the  Responsible  Official  shall  document 
and  forward  the  result  of  the  informal 
meeting  and  any  written  comments 
received  from  interveners  to  the  Appeal 
Deciding  Officer  who  shall  advise  the 
Appeals  Review  Officer  to  proceed  with 
formal  review  and  preparation  of  a 
recommendation  to  the  Appeal  Deciding 
Officer.  * 

Section  215.33    Formal  Disposition 

This  section  describes  the  formal 
disposition  process  for  appeals  of 
decisions  subject  to  this  subpart,  as 
discussed  in  section  322.  Paragraph  (a) 
of  this  section  provides  that  the  Appeal 
Deciding  Officer  shall  complete  a 
review  and  issue  an  appeal  decision  not 
later  than  30  days  after  the  end  of  the 
appeal  period,  unless  time  has  been 
extended  as  provided  for  in  §  215.34. 

Paragraph  (b)  describes  the  type  of 
decision  an  Appeal  Deciding  Officer 
may  issue  and  what  factors  the  Appeal 
Deciding  Officer  should  consider  when 
deciding  an  appeal.  The  written  appeal 
decision  should  affirm  or  reverse,  in 
whole  or  in  part,  the  Responsible 
Official's  decision  and  may  include 
instructions  for  further  action.  The 
recommendation  provided  by  the 
Appeals  Review  Officer  shall  be 
attached  to  the  Appeal  Deciding 
Officer's  appeal  decision.  If  the  Appeal 
Deciding  Officer  does  not  issue  a 
decision  within  the  allotted  45  days,  the 
Responsible  Official's  decision  which  is 
the  subject  of  appeal  is  the  final  agency 
action  for  the  purpose  of  judicial  review 
as  prescribed  in  chapter  7  of  title  5, 
United  States  Code  (Administrative 
Procedure  Act). 

Section  215.34    Appeal  Deciding 
Officer  Authority 

Paragraph  (a)  of  this  section  provides 
that,  in  accordance  with  such 
procedures  as  the  Chief  may  issue,  the 
Appeal  Deciding  Officer  shall  designate 
an  Appeals  Review  Officer,  as  stipulated 
in  section  322(d)(2)  of  the  Act,  who  is 
a  Forest  Service  line  officer  of  at  least 
the  same  or  higher  level  as  the 
Responsible  Official,  who  has  not 
participated  in  the  initial 
decisionmaking,  and  who  will  not  be 
responsible  for  implementation  of  the 
decision  under  appeal. 


Paragraph  (b)  allows  the  Appeal 
Deciding  Officer  to  issue  one 
consolidated  ap[>eal  decision  if  there  are 
multiple  appeals  of  a  decision  subject  to 
this  subpert. 

Paragraph  (c)  allows  the  Appeal 
Deciding  Officer  to  extend  the  time 
I>eriod  for  formal  disposition  of  an 
appeal  for  an  additional  15  days  after 
receipt  of  the  Appeals  Review  Officer's 
recommendation.  The  Appeal  Deciding 
Officer  shall  notify  the  appellant, 
interveners,  and  Responsible  Official  of 
such  an  extension  by  posting  public 
notice  of  the  extension  in  the 
Responsible  Official's  office. 

Paragraph  (d)  states  that  the  Appeal 
Deciding  Officer  shall  make  all 
procedural  decisions  in  this  subpart  and 
that  such  procedural  decisions  shall  be 
the  final  determination  of  the 
Department  of  Agriculture. 

Paragraph  (e)  provides  that  the 
Appeal  Deciding  Officer  shall  consider 
the  App>eals  Review  Officer's  written 
recommendation  and  the  appeal  record 
when  rendering  a  decision  on  an  appeal. 
The  Appeal  Deciding  Officer  shall  make 
a  decision  on  an  appeal  within  30  days 
of  the  end  of  the  appeal  disposition 
period,  unless  extended  as  provided  for 
in  §  215.34(c),  and  that  the  Appeal 
Deciding  Officer's  appeal  decision  is  the 
final  administration  determination  of 
the  Department  of  Agriculture. 

Section  215.35    Appeals  Review  Officer 
Authority 

This  section  describes  the  authority 
provided  the  Appeals  Review  Officer  as 
stipulated  in  section  322(d).  Paragraph 

(a)  of  this  section  provides  that  the 
Appeals  Review  Officer  shall  use  the 
appeal  record  as  defined  in  §  215.21  as 
the  basis  for  preparing  a 
recommendation  on  the  appeal. 
However,  the  Appeals  Review  Officer 
may  seek  additional  information  from 
any  source,  if  needed,  to  conduct  the 
review.  The  Appeals  Review  Officer 
will  keep  a  log  of  all  contacts  made 
during  the  review  and  the  log  will  be 
part  of  the  appeal  record  forwarded  to 
the  Appeals  Deciding  Officer.  Paragraph 

(b)  allows  the  Appeals  Review  Officer  to 
issue  one  consolidated  recommendation 
on  multiple  appeals  of  a  decision 

.  subject  to  this  subpart.  This 
consolidated  recommendation  by  the 
Appeals  Review  Officer  does  not  require 
that  the  Appeal  Deciding  Officer  then 
issue  one  consolidated  appeal  decision. 
Paragraphs  (c)  and  (d)  provide  that 
before  the  end  of  the  appeal  disposition 
period  the  Appeals  Review  Officer  shall 
review  the  appeal  and  provide  a  brief, 
written  recommendation  to  the  Appeal 
Deciding  Officer  regarding  the 
disposition  of  the  appeal.  The  Appeals 
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Review  Officer  shall  forward  the  appeal 
record  upon  which  the  recommendation 
is  based  to  the  Appeal  Deciding  OfBcer. 

Section  215.36    Policy  in  Event  of 
Judicial  Proceedings 

This  section  articulates  the 
longstanding  practice  that  the 
administrative  appeal  process  must  be 
completed  prior  to  court  review. 
However,  this  section  provides  that  the 
Chief  may  waive  this  policy  on  a  case- 
by-case  biasis  after  litigation  is  filed. 

Section  215.37 
Effective  Date 


Applicability  and 


This  section  specifies  that  the  rules  of 
the  subpart  are  effective  60  days  from 
publication  and  allows  the  continuance 
of  appeals  that  have  already  been  filed 
under  the  current  rules  at  36  CFR 
211.16.  211.18.  217,  228.14.  and  292.15. 

Subpart  C:  Appeal  of  Regional  Guides 
and  National  Forest  Land  and  Resource 
Management  Plans 

The  provisions  of  this  subpart  remain 
essentially  the  same  as  those  in  36  CFR 
part  217.  Many  of  the  changes  to  those 
sections  are  to  provide  consistent  use  of 
terminology  and  procedures  resulting 
from  section  322  of  the  Act.  Following 
is  a  description  of  those  sections  whidi 
have  changed  from  those  codified  at  36 
CFR  part  217: 

Section  2 J 5.50    Purpose  and  Scope 

This  section  stipulates  that  this  is  a 
process  for  administrative  appeal  and 
review,  by  an  official  at  the  next 
administrative  level,  of  decisions  to 
approve,  amend,  or  revise  a  National 
Forest  land  and  resource  management 
plan,  or  to  approve  or  amend  a  regional 
guide  prepared  pursuant  to  36  CFR  part 
219.  This  section  narrows  the  .scope  of 
what  decisions  are  subject  to  appeal 
pursuant  to  this  subpart.  Subpart  B, 
resulting  from  section  322,  provides 
appeal  procedures  for  other  decisions 
on  activities  or  projects  implementing 
land  and  resource  management  plans. 
This  subpart  complements,  but  does  not 
replace,  numerous  opportunities  to 
participate  in  and  influence  agency 
decisionmaking  provided  pursuant  to 
NEPA,  and  the  associated  implementing 
regulations  and  procedures  in  40  CFR 
parts  1500-1508.  36  CFR  parts  216  and 
219,  Forest  Service  Manual  Chapters 
1920  and  1950,  and  Forest  Service 
Handbooks  1909.12  and  1909.15.  This 
change  in  scxipe  is  in  direct  responses  to 
the  intent  of  section  322  as  elaborated 
in  the  Senate  floor  colloquy  on  Forest 
Service  appeals  following  (or  at  the  time 
of)  passage  of  the  Appropriations  Act. 


Section  215.51    Definitions 

This  section  is  essentially  unchanged 
and  defines  some  of  the  significant  and 
commonly  used  terms  and  phrases  in 
this  rule.  Some  terms  are  cross- 
referenced  to  their  definitions  in  subpart 
A. 

Section  215.52    Decisions  Subject  to 
Appeal 

This  section  narrows  the  scope  of 
decisions  appealable  under  this  subpart 
to  those  decisions  that  approve,  amend, 
or  revise  a  forest  land  and  resource 
management  plan,  and  decisions  that 
approve  or  amend  a  regional  guide, 
prepared  pursuant  to  36  CFR  part  219 
and  documented  in  a  Record  of  Decision 
or  Decision  Notice.  Exceptions  to  this 
are  found  in  §  215.54.  Paragraph  (b)  of 
this  section  limits  appeals  of  forest  land 
and  resource  management  plans  to  the 
management  decisions  made  therein.  As 
stated  in  the  National  Forest  Land  and 
Resource  Management  Planning 
Advance  Notice  or  Proposed 
Rulemaking  (ANPR)  (Federal  Register, 
Vol.  56,  No.  32,  February  15.  1991).  land 
and  resource  management  plans  are 
broad,  programmatic  documents  which 
provide  a  framework  for  how  a  National 
Forest  shall  be  managed.  Decisions  in 
land  and  resource  management  plans 
generally  do  not  provide  final 
authorization  for  the  Irretrievable 
commitment  of  resources.  As  described 
in  the  ANPR.  land  and  resource 
management  plans  contain  the 
following  decisions: 

1.  Establishment  of  forest-wide 
multiple  use  goals  and  objectives: 

2.  Establishment  of  forest-wide 
standards  and  guidelines; 

3.  Establishment  of  management  areas 
and  associated  management  area 
prescriptions; 

4.  Identification  of  lands  not  suited 
for  timber  production; 

5.  Establishment  of  monitoring  and 
evaluation  requirements;  and 

6.  Project  decisions  made  in 
conjunction  with  decisions  on  land  and 
resource  management  plans. 

Specific  project  or  activity  decisions 
implementing  a  forest  land  and  resource 
management  plan,  formerly  subject  to 
appeal  under  36  CFR  part  217,  are 
subject  to  appeal  under  subpart  B  of 
these  regulations. 

Paragraph  (c)  specifies  that  decisions 
documented  in  a  Decision  Notice  or 
Record  of  Decision  made  by  a 
subordinate  Forest  Service  staff  officer 
acting  within  delegated  authority  are 
considered  decisions  of  the  Forest 
Service  line  officer 


Section  215.53    Decisions  Not  Subject 
to  Appeal 

In  addition  to  those  exclusions 
previously  contained  in  36  CFR  part 
217,  this  section  excludes  from  appeal 
pursuant  to  this  subpart  decisions  on 
projects  or  activities  implementing 
National  Forest  land  and  resource 
management  plans  including  project 
decisions  that  include  a  non-significant 
amendment  to  a  National  Forest  land 
and  resource  management  plan,  which 
are  subject  to  appeal  pursuant  to  subpart 
B  of  this  rule. 

Section  215.54    Giving  Notice  of 
Decisions 

The  following  are  the  minor  changes 
between  36  CFR  part  217.5  and  this 
section: 

In  order  to  be  consistent  with  the 
intent  and  language  of  section  322,  the 
wording  in  paragraph  (a)  was  changed 
from"*  •  *  and  to  those  who  are 
known  to  have  participated  in  the 
decisionmaking  process"  to  "*   *   *  and 
to  those  who  have  provided  comments." 

Paragraph  (c)  has  been  sub-divided  to 
provide  ease  of  reading  and 
comprehension. 

Paragraph  (d)  allows  the  Regional 
Foresters  to  accomplish  their  annual 
notice  of  the  principal  newspaper  to  be 
utilized  for  publishing  notices  of 
decision  in  concert  with  the  annual 
notice  required  in  §  215.5  of  subpart  A. 

Section  215.55     Who  May  Participate  in 
Appeals 

This  section  contains  no  substantive 
change  from  36  CFR  217.6. 

Section  215.56    Levels  of  Appeal 

Paragraph  (a)  of  this  section  has  been 
sub-divided  to  provide  ease  of  reading 
and  comprehension.  Paragraph  (b) 
contains  no  substantial  changes  from  36 
CFR  217.7.  Paragraph  (c)  is  essentially 
identical  to  36  CFR  217.7(e).  This 
section  removes  reference  to  appeals  of 
decisions  made  by  District  Rangers 
because  District  Rangers  have  no 
authority  to  issue  decisions  appealable 
under  this  subpart.  Therefore, 
provisions  for  a  Regional  Forester's 
decision  on  second-level  review  have 
also  been  deleted  because  it  is  no  longer 
applicable.  Paragraph  (d)  is  essentially 
identical  to  36  CFR  217.7(d);  however, 
the  provision  for  discretionary  review  of 
appeal  decisions  rendered  by  the  Forest 
Supervisor  has  been  deleted  because  it 
is  no  longer  applicable. 

Section  215.57    Time  Periods 

Paragraphs  (a)  and  (b)  contain  no 
significant  changes  to  the  present 
language  m  36  CFR  2t7  8  Paragraph  (c) 
provides  thai  an  aDn<>At  must  btt 
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receivod  by  the  end  of  the  appeal  period 
and  no  longer  relies  on  the  use  of  postal 
service  postmarks  to  determine  the 
timeliness  of  appeals.  This  ensures 
consistency  among  the  subparts  when 
deterruining  timeliness  cf  submissions. 
Paragraph  (f)  also  removos  reference  to 
appeals  of  District  Ranger  decisions. 

Section  215.58    Content  of  an  Appeal 

This  sec:tion  contains  no  substantive 
change  from  36  CFR  217.9. 

Section  315.59    Implementation  and 
Stays  of  Decisions 

Paragraph  (a)  of  this  section  provides 
that  decisions  subject  to  appeal 
pursuant  to  this  subpart  shall  not  take 
effect  foT^O  calendar  days  following 
publication  of  the  notice  of  decision. 
Paragraph  (b)  indicates  that  requests  to 
stay  the  approval,  amencrment,  or 
revision  of  land  and  resource 
managemoiit  plans  and  regional  guides 
subject  (o  appeal  pursuant  to  this 
subparts  shall  not  be  granted. 

Section  ^15.60    Dismissal  Without 
Review 

This  section  contains  no  substantive 
change  fiiom  36  CFR  217.11. 

Section  215.61     Resolution  of  Issues 

This  sjection  contains  no  substantive 
changes  from  36  CFR  217.12;  however, 
it  has  bean  sub-divided  to  provide  ease 
of  reading  and  comprehunsion. 

Section  215.62    Appeal  Deciding 
Officer  Authority 

This  section  contains  no  substantive 
changes  from  36  CFR  21 7.13. 

Section  215.63    Intervention 

Paragraph  (a)  provides  that  for  20 
days  following  the  end  of  the  appeal 
period,  the  Appeal  Deciding  Officer 
shall  accept  requests  to  intervene  in 
appeals  of  a  decision  subject  to  appeal 
pursuant  to  this  subpart.  This  is  a 
change  from  36  CFR  217.14  which 
allowed  for  intervention  for  20  days 
following  the  filing  of  an  appeal.  This 
change  will  allow  more  efficient 
processing  of  intervention  requests  and 
will  decrease  the  number  of  blanket 
intervention  requests  re.:eived  by  the 
Appeal  Deciding  Officer  because 
potential  intervenors  will  be  able  to 
obtain  a  list  of  appellants  from  the 
Appeal  Deciding  Officer  before 
requesting  interA'ention  and  can 
determine  in  which  appeals  they  are 
interested  before  the  file  their  requests. 
The  other  paragraphs  of  this  section 
remain  essentially  unchanged  from  36 
CFR  217.14 


Section  215.64    Appeal  Record 

Paragraphs  (a)  tlirouc;h  (d)  contain  no 
substantive  changes  from  36  CFR  217.1,5 
(a)  through  (d).  Parana  ph  (e)  provides 
that  the  Appeal  D*!ciding  Officer  shall 
close  the  appeal  rt  cord  only  after 
receipt  of  the  decision  documentation 
from  the  Responsible  Official  and 
receipt  of  the  intervenor  comments. 
This  removes  the  ambiguity  found  in  36 
CFR  pat  217.15(e). 

Section  215.65    Decision 

This  section  certains  no  substantive 
changes  from  36  CFR  217.16. 

Section  2 1 5.66    Discretionary  Review 

This  section  contains  no  substantive 
changes  ft^m  36  CFR  217.17;  however, 
it  has  been  sub-divided  to  provide  ease 
of  readir\g  and  comprehension. 

Section  215.67    Policy  in  Event  of 
Judicial  Proceedirgs 

This  setrtion  articulates  longstanding 
practice  that  the  administrative  process 
mu.st  be  completed  prior  to  court 
involvement.  However,  this  section 
provides  that  the  Chief  may  waive  this 
policy  on  a  case-by-case  basis  if 
litigation  is  filed. 

Section  215.68    Applicability  and 
Effective  Date 

This  section  specifies  the  effective 
date  of  this  subpart  and  allows  the 
continuance  of  appeals  that  have 
already  been  filed  under  the  current 
rules  at  36  CFR  211.16.  211.18,  217, 
228.14.  and  292.15. 

Finally  36  CFR  217.19  is  revised  to 
provide  for  transition  to  the  new  rules 
at  36  CFR  part  215. 

Summary 

The  Forest  Ser\ice  is  committed  to 
fostering  a  public  involvement  climate 
that  allows  for  the  open  expression  of 
ideas  and  encourages  the  public  to  join 
with  the  Agency  in  identifying  and 
analyzing  natural  rusource  management 
options  which  result  in  balanced 
multiple-use  management  of  the 
National  Forests.  In  examining  the 
efficiency  of  the  current  appeal  process, 
the  question  is  not  whether  the  public 
should  be  involved  in  Forest  Service 
planning  and  decisionmaking,  but  when 
and  how  that  involve.aient  should  occur. 
Section  322  of  the  Department  of  the 
Interior  and  Related  Agencies 
Appropriations  Act.  1993,  allows  for 
expanded  opportunities  for  public 
involvement  in  Forest  Service 
decisionmaking.  With  section  322  of  the 
Act,  Congress  recognizes  that  critical 
decisions  irretrievably  committing 
resources  generally  occur  at  the  project 
level  of  decisionmaking  a  view  lung 


held  by  both  the  Forest  Service  and  the 
courts  a&  evidenced  in  decisions 
rendered  on  appeals  and  litigation  of 
land  and  rusource  manaj^timent  plans. 
The  Agency  has  concluded  that  tiie 
public  interest  is  best  Sf  r\ed  by  mutual 
efforts  to  resolve  differences  during  the 
decisionmaking  proces.<»,  rather  than  by 
trying  to  resolve  those  differences  after 
a  decision  has  been  made.  Finally,  the 
Forest  Service  ttelieves  butter  resource 
decisions  and  fewer  challenges  of  those 
decisions  will  result  if  interested 
citizens  and  organizations  liecome 
involved  early  in  providing  meaningful 
comment  to  the  Agency. 

Therefore,  in  proposing  this  rule,  the 
Forest  Service  hop>es  to  expand 
opportunities  for  pre-decisional 
involvement  of  the  public  in  its 
decisionmaking  by  establishing 
procedures  to  require  public  notice  of 
and  opportunity  to  comment  on 
proposed  actions.  The  procedures  for 
the  appeal  of  project  and  activity 
decisions  which  implement  land  and 
resource  management  plans  will  allow 
for  expeditious  review  of  public 
concerns.  The  current  procedures,  as 
documented  in  proposed  part  215. 
subpart  C.  continue  to  apply  to 
decisions,  revisions,  and  significant 
amendments  of  forest  land  and  resource 
management  plans  documented  in  a 
roco.'-d  of  decision  and  environmental 
impad  stctemcnt.  and  approval  and 
amendment  of  regional  guides. 

Adding  a  pro-derJsional  public  notii:e 
and  comment  opportunity  will  help 
reduce  the  uncortninfy  that  results  from 
post-doc;isional  appeals  for  communities 
dependent  upon  Forest  Service  goods 
and  servic:es.  and  will  allow  for  greater 
stability  in  these  dependent 
communities. 

Regulator)'  Impact 

The  proposed  rule  has  been  reviewed 
under  L'SDA  procedures  and  Executive 
Order  12291  on  Federal  Regulations.  It 
has  been  determined  that  this  is  not  a 
major  rule.  The  proposed  rule  will  n:.t 
substantially  increase  prices  or  costs  for 
consumers,  indu.stry.  or  State  or  local 
governments,  nor  adversely  affect 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  in  foreign  markets.  To  the 
contrary,  this  proposal  is  expected  fo 
reduce  the  disruption  and  delay  arising 
from  the  current  appeal  rule  and, 
thereby,  provide  a  greater  cssurante  that 
the  Fore.st  Service  can  carry  out 
programs  authorized  and  funded  by 
Congress.  This  proposed  rule  also  has 
been  reviewed  in  light  of  the  President  s 
regulatory  review  guidance  of  January 
28,  1992,  and  it  has  been  determined 
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that  the  expected  benefits  of  this 
proposed  rule  outweigh  the  expected 
costs  to  society,  and  that  the  rule  will 
provide  clarity  and  certainty  to  the 
regulated  community  and  designed  to 
avoid  needless  litigation. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
and  it  has  been  determined  that  this 
action  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  by  that  Act. 

Executive  Order  No.  12778 

Executive  Order  No.  12778 
implements  the  Civil  Justice  Reform 
Act.  The  General  Counsel  has  certified 
to  the  Office  of  Management  and  Budget 
that  the  regulations  in  the  interim  rule 
meet  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)  of  Executive 
Order  No.  12778.  By  focusing  on  pre- 
decisional  notice  and  comment,  the 
proposed  rule  is  fully  consistent  with 
the  President's  emphasis  in 
implementing  the  Civil  Justice  Reform 
Act  to  use  early  and  alternative  methods 
to  resolve  conflicts  and  thereby  reduce 
the  potential  of  litigation. 

Environmental  Impact 

This  proposed  rule  falls  within  a 
category  of  actions  (Rules,  regulations  or 
policies  to  establish  Service-wide 
administrative  procedures,  program 
processes,  or  instructions)  which 
normally  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  quality  of  the  human  environment 
and,  therefore,  may  be  categorically 
excluded  from  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement  unless 
scoping  indicates  extraordinary 
circumstances  exist  (Forest  Service 
Handbook  1909.15,  section  31.1b, 
paragraph  2;  57  FR  43180,  43208, 
September  18, 1992).  Scoping  of  this 
proposed  rule  indicates  that  there  are  no 
extraordinary  circumstances  involved 
and  that,  therefore,  this  proposed  rule  is 
excluded  from  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  proposed  rule  does  not  contain 
any  recordkeeping  or  reporting 
requirements  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320  and  thereby  imposes  no 
paperwork  burden  on  the  public. 


List  of  Subjects  in  36  CFR  Parts  21S  and 
217 

Administrative  practice  and 
procedures.  National  forests. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  chapter  II  of  title  36  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

1.  Add  a  new  part  215  to  read  as 
follows: 

PART  215— NATIONAL  FOREST 
SYSTEM  NOTICE,  COMMENT,  AND 
APPEAL  PROCEDURES 

Subpart  A — Public  Notice  and  Contmant  on 
Proposfid  Forest  Sarvica  Actions 
Implementing  National  Foraat  Land  and 
Resource  Management  Plana 

Sec. 

215  1    Scope  and  applicability. 

215.2  Dennitions. 

215.3  Proposed  actions  subject  to  notice 
and  comment. 

215.4  Proposed  actions  not  subject  to  this 
subpart. 

215.5  Notice  for  public  comment  on 
proposed  actions. 

215.6  Comments. 

Subpart  B — Appeal  of  Project  and  Activity 
Decisions  Implementing  National  Forest 
Land  and  Resource  Management  Plana 

215.20  Purpose  and  scope. 

215.21  Definitions. 

'215.22  Decisions  subject  to  appeal. 

215.23  Decisions  not  subject  to  appeal. 

215.24  Giving  notice  of  decision. 

215.25  Implementation  of  decisions. 

215.26  Who  may  participate  in  appeols. 

215.27  Where  to  file  appeals. 

215.28  Time  periods. 

215.29  Content  of  an  appeal. 

215.30  Dismis.sal  of  appeals  without  review. 

215.31  Intervention. 

215.32  Informal  disposition. 

215.33  Formal  disposition. 

215.34  Appeal  Deciding  Officer  authority. 

215.35  Appeals  Review  Officer  authority. 

215.36  Pciicy  in  event  of  judicial 
proceed  i:igs. 

215.37  Applicability  and  effective  date. 

Subpart  C — Appeal  of  Regional  Guidea  artd 
National  Forest  Land  and  Resource 
Management  Plans 

215.50  Purpose  and  scope. 

215.51  Definitions. 

215.52  Decisions  subject  to  appeal. 

215.53  Decisions  not  subject  to  appeal. 

215.54  Giving  notice  of  decisions. 

215.55  Who  may  participate  in  appeals. 

215.56  Levels  of  appeal. 

215.57  Time  periods. 

21 5.58  Content  of  an  appeal. 

215.59  Implementation  and  stays  of 
decisions. 

215.60  Dismissal  without  review. 

215.61  Resolution  of  issues. 

215.62  Appeal  Deciding  Officer  authority. 

215.63  Intervention. 

215.64  Appeal  record. 

215.65  Decision. 

215.66  Discretionary  review. 


215.67  Policy  in  event  of  judicial 
proceedings. 

215.68  Applicability  and  effective  date. 

Authority:  16  U.S.C.  551, 472: 16  U.S.C 
1612  note  (Pub.  L.  102-381,  section  322). 

Subpart  A — Public  Notice  and  Comntant  on 
Propoaad  Foreat  Service  Actiona 
Implementing  National  Foreat  Land  and 
Reaourca  Marwgamant  Plana 

S  21 5.1    Scope  and  applicability. 

(a)  This  subpart  establishes  a  process 
for  giving  the  public  notice  and 
opportunity  to  comment  on  proposed 
actions  implementing  National  Forest- 
land  and  resource  management  plans 
prior  to  a  final  decision  by  the 
Responsible  Official. 

(b)  The  notice  and  comment 
procedures  established  in  this  Subpart 
apply  to  all  proposed  actions  as  defined 
in  §  215.3  that  are  issued  after  [Insert 
date  30  days  from  the  date  of 
publication  of  the  final  rule  in  the 
Federal  Register.] 

§215.2    Definitions. 

For  the  purposes  of  this  subpart — 

Categorical  exclusion  refers  to  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  for  which  neither  an 
Environmental  Impact  Statement  nor  an 
Environmental  Assessment  is  required. 
(40  CFR  1508.4,  Forest  Service 
Handbook  (FSH)  1909.15,  Chapter  30; 
36  CFR  200.2  and  200.4). 

Comment  period  is  the  30  calendar 
day  period  available  to  interested 
persons  to  provide  comments  to  a 
Responsible  Official  on  a  proposed 
action  subject  to  this  subpart. 

Decision  document  is  a  Record  of 
.Decision,  Decision  Notice,  or  Decision 
Memo  for  actions  implementing  land 
and  resource  management  plans. 

Decision  memo  is  a  concise  written 
record  of  the  Responsible  Officials 
decision  to  implement  actions  that  have 
been  categorically  excluded  from 
documentation  in  an  Environmental 
Impact  Statement  or  Environmental 
Assessment  (40  CFR  1508.4,  Forest 
Service  Handbook  1909.15,  Chapter  30). 

Decision  notice  is  a  concise  written 
record  of  the  Responsible  Official's 
decision  based  on  an  Environmental 
Assessment  and  a  Finding  Of  No 
Significant  Impact.  The  Decision  Notice 
must  either  contain  or  refer  to  a  Finding 
Of  No  Significant  Impact  (40  CFR 
1508.9,  Forest  Service  Handbook 
1909.15,  Chapter  40). 

Environmental  assessment  is  a 
concise  public  document  that  provides 
sufficient  evidence  and  analysis  for 
determining  whether  to  prepare  an 
Environmental  Impact  Statement  or  a 
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Finding  Of  No  Significant  Impact  (40 
CFR  1508.9;  Forest  Service  Handbook. 
Chapter  40). 

Envimnmentcu  impact  statement  is  a 
detailed  written  statement  as  required 
by  section  102(2)(C)  of  the  NaUonal 
Environmental  Policy  Act.  1969.  40  CFR 
1508.11. 

Finding  of  no  significant  impact 
(FONSI)  is  a  document  by  a  federal 
agency  presenting  the  reasons  why  an 
action,  not  otherwise  excluded,  will  not 
have  a  significant  effect  on  the  human 
environment  and  for  which  an 
Environmental  bnpact  Statement 
therefore  will  not  be  prepared.  It  shall 
include  the  Environmental  Assessment 
or  a  summary  of  it  and  shall  note  any 
other  environmental  documents  related 
to  it  (40  CFR  1508.13:  Forest  Service 
Handbook  1909.15,  Chapter  40). 

Proposed  action  is  a  proposal  made 
by  the  Forest  Service  to  authorize, 
recommend,  or  implement  an  action  on 
National  Forest  System  lands  to  meet  a 
specific  purpose  and  need. 

Record  of  decision  is  a  document 
signed  by  a  Responsible  Official 
recording  a  decision  that  was  preceded 
by  preparation  of  an  Environmental 
Impact  Statement  (40  CFR  1505.2; 
Forest  Service  Handbook  1909.15, 
Chapter  20). 

Responsible  official  is  the  Forest 
Service  line  officer  who  has  the 
authority  and  responsibility  to  make 
decisions  on  proposed  actions  subject  to 
notice  and  comment  under  this  subpart. 

S215.3    PropoMd actions  subieet  to  rtotice 
and  comment 

The  notice  and  comment  procedures 
of  this  subpart  apply  to  the  following 
proposed  actions  implementing 
National  Forest  land  and  resource 
management  plans  (36  CFR  part  219). 

(a)  Proposed  actions  for  which  an 
Environmental  Assessment  and 
proposed  FONSI  are  prepared, 
including  non-significant  forest  plan 
amendments. 

(b)  Proposed  actions  listed  in  Forest 
Service  Handbook  1909.15.  section  31.2 
category  4:  Timber  harvest  which 
removes  250,000  board  feet  or  less  of 
merchantable  wood  products,  or  salvage 
which  removes  1,000.000  board  feet  or 
less  of  merchantable  wood  products; 
which  requires  one  mile  or  less  of  low 
standard  road  construction  (Service 
level  D.  FSH  7709.56);  and  assures 
regeneration  of  harvested  or  salvaged 
areas,  where  required. 

(c)  On  those  National  Forests  without 
approved  land  and  resource 
management  plans,  proposed  actions  for 
which  an  Environmental  Assessment 
and  proposed  FONSI  are  prepared,  or 


project  and  activities  which  are  listed  in 
FSH  1909.15.  section  31.2,  category  4. 

(d)  Proposed  actions  of  forest  research 
and  state  and  private  forestry  actions 
which  are  to  fa«  carried  out  directly  on 
National  Forest  System  lands — 

(1)  For  which  an  Environmental 
Assessment  and  proposed  FONSI  has 
been  prepared;  or 

(2)  For  which  a  project  or  case  file  and 
Decision  Memo  are  required  to 
implement  a  proposed  project  and 
activity  listed  in  Forest  Service 
Handbook  (FSH)  1909.15.  section  31.2. 
category  4. 

S  215.4    Propo««d  actions  not  subject  to 
this  subpart 

The  following  proposed  actions  are 
not  subject  to  this  subpart: 

(a)  Proposed  actions  described  in  a 
draft  Environmental  Impact  Statement, 
for  which  notice  and  comment 
procedures  are  governed  by  40  CFR 
parts  1500-1508; 

(b)  Proposed  actions  related  to 
emergency  situations  or  rehabilitation  of 
National  Forest  System  lands  or 
recovery  of  forest  resources  resulting 
from  natural  disasters  or  other  natural 
phenomena  such  as  insect  or  disease 
infestation,  wildfires,  severe  wind, 
earthquakes,  or  flooding,  when  the 
Regional  Forester  or.  in  situations  of 
national  significance,  the  Chief  of  the 
Forest  Service,  determines  the  action  is 
exempt  from  the  requirements  of  tliis 
subpart; 

(c)  Proposed  actions  not  requiring 
documentation  in  an  Environmental 
Impact  Statement  or  Environmental 
Assessment  and  FONSI  pursuant  to  7 
CFR  lb.3  or  FSH  1909.15.  sections 
31.1a-31.lb  and  for  which  a  case  file 
and  decision  memo  are  not  required; 

(d)  Proposed  actions  listed  in  FSH 
1909.15.  section  31.2.  categories  1 
through  3.  and  5  through  9. 

(e)  Any  proposed  action  or  policy  not 
subject  to  the  provisions  of  the  National 
Environmental  Policy  Act  and  the 
implementing  regulations  at  40  CFR 
parts  1500  through  1508; 

(0  Rules  promulgated  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  551  et  seq.)  or  policies  and 
procedures  issued  in  Forest  Service 
Manuals  and  Handbooks  (36  CFR  parts 
200.216). 

§215.5    Notice  for  public  comment  on 
proposed  actions. 

(a)  Manner  of  giving  notice.  The 
Responsible  Official  shall  give  notice  of 
the  opportunity  to  comment  on 
proposed  actions  subject  to  this  subpart 
as  follows: 

(1)  For  all  proposed  actions  for  which 
the  Chief  is  the  Responsible  Official, 


notice  shall  be  published  in  the  Federal 
Register. 

(2)  For  proposed  actions  for  which  a 
Forest  Service  fine  officer  other  than  the 
Chief  is  the  Responsible  Official,  and  for 
which  an  Environmental  Assessment 
and  proposed  FONSI  have  been 
prepared,  notice  shall  be  published  in  a 
newspaper  of  general  circulation 
identified  pursuant  to  the  requirements 
of  paragraph  (c)  of  this  section. 

(3)  Notice  of  a  proposed  action  for 
actions  listed  in  FSH  1909.15.  section 
31.2.  category  4.  shall  be  published 
prior  to  the  issuance  of  a  Decision 
Memo. 

(b)  Content  of  notice.  All  notices 
published  pursuant  to  this  subpart  shall 
include  the  following: 

(1)  Title  or  subject  matter  of  the 
proposed  action; 

(2)  Brief  description  of  the  proposed 
project  or  activity; 

(3)  General  description  of  the  project 
location; 

(4)  Name,  address,  and  telephone 
number  of  the  official  to  contact  to 
obtain  a  copy  of  the  applicable 
environmental  analysis  documentation; 

(5)  Name,  title,  address,  and 
telephone  number  of  the  Responsible 
Official  and  to  whom  comments  should 
be  addressed;  and 

(6)  Date  the  comment  period  ends  in 
terms  of  the  number  of  days  following 
the  date  of  publication  of  the  notice. 

(c)  Annual  notice  of  newspapers. 
Annually,  each  Regional  Forester  shall, 
through  notice  published  in  the  Federal 
Register,  advise  the  public  of  the 
principal  newspapers  to  be  utilized  for 
publishing  comment  notices  required  by 
this  subpart. 

9215.6    Comments. 

(a)  Comment  period.  Comments  on  a 
proposed  action  subject  to  this  subpart 
will  be  accepted  by  the  Responsible 
Official  for  30  days  following 
publication  of  the  comment  notice.  The 
30-day  period  for  comment  begins  on 
the  first  day  after  publication  of  notice. 

(b)  Submission.  Persons  submitting 
comments  to  the  Responsible  Official  in 
response  to  a  comment  notice  pubUshed 
pursuant  to  §  215.5  of  tliis  subpart  shall 
provide  the  following  information: 

(1)  Name,  address,  and  telephone 
number, 

(2)  Title  of  the  document(s)  on  which 
comment  is  being  submitted;  and 

(3)  Facts  or  comments  along  with 
supporting  reasons  that  the  person 
believes  the  Responsible  Official  should 
consider  in  reaching  a  decision. 

(c)  Timeliness.  It  is  the  responsibility 
of  persons  providing  comments  to  do  .so 
by  the  close  of  the  comment  period. 
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(1)  When  comments  are  received,  the 
Responsible  Oflicial  shall  clearly 
identify  the  date  of  receipt;  and 

(2)  Comments  will  not  be  considered 
unless  they  are  received  by  the  close  of 
business  on  the  30th  day  following 
publication  of  the  comment  notice. 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  computing  all 
time  periods  in  this  subpart;  however, 
when  the  comment  period  ends  on  a 
Saturday,  Sunday,  or  Federal  holiday, 
the  comment  period  shall  be  extended 
to  the  close  of  business  of  the  next 
Federal  working  day. 

Subpart  B — Appeal  of  Project  and 
Activity  Decisions  Implementing 
National  Forest  Land  and  Resource 
Management  Plans 

f  215.20    PurpoM  and  scope. 

(a)  This  subpart  establishes  a  process 
by  which  a  person  may  appeal  decisions 
made  by  Forest  Service  officials  on 
projects  or  activities  implementing  land 
and  resource  management  plans  on 
National  Forest  System  lands  and 
thereby  obtain  review  of  the  decision  by 
a  higher  level  official  prior  to 
implementation.  This  subpart 
establishes  who  may  appeal,  the  kind  of 
decisions  that  may  be  appealed,  the 
responsibilities  of  the  participants  in  an 
appeal,  and  the  procedures  that  apply. 

fb)  The  process  provides  for  prompt 
administrative  review  of  decisions. 

§215.21    Deftnttions. 

For  the  purposes  of  this  subpart — 

Appeal  is  the  written  document  filed 
with  an  Appeal  Deciding  Officer  by  one 
who  objects  to  a  decision  covered  by 
this  subpart. 

Appeal  deciding  officer  is  the  Forest 
Service  line  officer  one  administrative 
level  higher  than  the  Responsible 
Official  who  has  the  delegated  authority 
and  responsibility  to  render  a  decision 
on  an  appeal  filed  under  this  subpart. 

Appeal  period  is  the  45  calendar  day 
time  period  following  the  date  of 
publication  of  the  notice  of  decision 
during  which  an  appeal  may  be  filed 
with  the  Appeal  Deciding  Officer. 

Appeal  record  is  the  information 
upon  which  the  Appeals  Review  Officer 
shall  conduct  the  review  and  consists  of 
the  appeal,  written  comments  submitted 
by  intervenors,  the  written  summary 
prepared  by  the  Responsible  Official  of 
the  meeting  held  to  attempt  to 
informally  resolve  the  appeal,  and 
decision  documentation. 

Appeals  review  officer  is  the  official 
designated  by  the  Appeal  Deciding 
Officer  to  review  an  appeal  and  make  a 
recommendation  on  the  disposition  of 
the  appeal  who  is  a  Forest  Service  line 


officer  of  at  least  the  same  level  as  the 
Responsible  Official,  has  not 
participated  in  the  initial  decision,  and 
is  not  responsible  for  implementation  of 
the  decision  after  the  appeal  is  decided. 

Appellant  is  a  person  filing  an  appeal 
under  this  subpart. 

Decision  document  (§  215.2). 

Decision  documentation  refers  to  the 
decision  document  and  all  relevant 
environmental  and  other  analysis 
documentation  on  which  the 
Responsible  Official  based  a  decision 
that  is  at  issue  under  this  subpart. 
Decision  documentation  may  include, 
but  is  not  limited  to,  a  project  or  case 
file,  decision  documents.  Environmental 
Assessments,  Findings  of  No  Significant 
Impact,  draft  and  final  Environmental 
Impact  Statements,  land  and  resource 
management  plans,  regional  guides, 
pertinent  draft  documents,  and 
documents  incorporated  by  reference  in 
any  of  the  preceding  documents. 

Decision  memo  (§  215.2). 

Decision  notice  (§  215.2). 

Finding  of  no  significant  impact 
(FONSI)(§  215.2). 

Forest  Sen-ice  line  officer.  The  Chief 
of  the  Forest  Service  or  a  Forest  Service 
official  who  serves  in  a  direct  line  of 
command  from  the  Chief  and  who  has 
the  delegated  authority  to  make  and 
execute  decisions  subject  to  this 
subpart.  Specifically,  for  the  purposes  of 
this  subpart,  a  Forest  Service  employee 
who  holds  one  of  the  following  offices 
and  titles:  District  Ranger,  Deputy 
District  Ranger,  Assistant  District 
Ranger,  Forest  Supervisor,  Deputy 
Forest  Supervisor,  Regional  Forester, 
Deputy  Regional  Forester,  Deputy  Chief, 
Associate  Deputy  Chief,  Associate  Chief 
of  the  Forest  Service,  or  an  employee 
delegated  the  authority  to  act  in  their 
capacity.  Inten'enor  is  a  person  who  has 
made  a  timely  request  to  intervene  in  an 
appeal  filed  under  this  subpart. 

Notice  of  decision  is  the  notice  of  a 
decision  published  in  the  Federal 
Register  or  in  a  newspaper  of  general 
circulation  as  required  in  §  215.5(c), 
subpart  A. 

Record  of  decision  (§  215.2). 

Responsible  official  {§  215.2). 

§  21 5.22    Decisions  subject  to  appeal 

Decisions  subject  to  appeal  under  this 
subpart  include: 

(a)  Project  and  activity  decisions 
documented  in  a  Record  of  Decision  or 
Decision  Notice,  including  those  which, 
as  a  part  of  the  project  approval 
decision,  contain  a  nonsignificant 
amendment  (36  CFR  part  219)  to  a 
National  Forest  land  and  resource 
management  plan. 

(b)  Project  and  activity  decisions 
documented  in  a  Decision  Memo  for 


activities  listed  in  Forest  Service 
Handbook  (FSH)  1909.15,  section  31.2, 
category  4. 

(cj  Decisions  on  forest  research  and 
State  and  private  forestry  actions  which 
are  to  be  carried  out  directly  on  National 
Forest  System  lands — 

(1)  For  which  an  Environmental 
Assessment  and  proposed  FONSI  has 
been  prepared;  or 

(2)  For  which  a  project  or  case  file  and 
Decision  Memo  are  required  to 
implement  a  proposed  project  and 
activity  listed  in  Forest  Service 
Handbook  (FSH)  1909.15,  section  31.2, 
category  4. 

9  21 5.23    Decisions  not  subject  to  appeal 

(a)  The  following  decisions  are  not 
subject  to  app>eal  under  this  subpart: 

(1)  Written  decisions  to  approve, 
amend,  or  revise  a  National  Forest  land 
and  resource  management  plan  and 
written  decisions  to  approve  or  amend 

a  regional  guide  prepared  pursuant  to  36 
CFR  part  219  undertaken  separately 
from  a  decision  on  a  project  or  activity; 

(2)  Project  or  activity  decisions  for 
which  environmental  effects  have  been 
anal>-zed  and  disclosed  within  a  final 
EIS  and  documented  in  a  Record  of 
Decision  for  approval,  significant 
amendment,  or  revision  of  a  land  and 
resource  management  plan; 

(3)  Decisions  related  to  emergency 
situations  or  rehabilitation  of  National 
Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena 
such  as  wildfires,  severe  wind, 
earthquakes,  and  flooding  when  the 
Regional  Forester  or,  in  situations  of 
national  significance,  the  Chief  of  the 
Forest  Service  gives  notice  in  the 
Federal  Register; 

(4)  Decisions  solely  afTecting  the 
business  relationship  between  the 
Forest  Service  and  holders  of  written 
instruments  regarding  occupancy  and 
use  of  National  Forest  System  lands, 
appeal  of  which  is  governed  by  36  CFk 
251.82: 

(5)  Preliminary  decisions  made  during 
planning  and/or  analysis  processes, 
such  decisions  are  appealable  upon 
issuance  of  a  decision  document; 

(6)  Proposed  actions  for  which  notice 
and  opportunity  to  comment  have  been 
published  and  no  expression  of  interest 
has  been  received  on  the  specific 
proposal  prior  to  the  close  of  the 
comment  period  as  specified  in  subpart 
A,  and  the  Responsible  Official's 
decision  does  not  modify  the  prop>osed 
action:  and 

(7)  Decisions  for  actions,  documented 
in  a  Decision  Memo,  listed  in  FSH 
1909.15,  section  31.2,  categories  1,  2,  3, 
5,  6,  7,  8,  and  9. 
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(b)  In  addition  to  decisions  excluded 
from  appeal  by  paragraph  (a)  of  this 
section,  the  Appeal  Deciding  Officer 
shall  dismiss  any  appeal  on  subsequent 
implementing  actions  that  result  from 
the  initial  decision  subject  to  appeal 
under  this  subpart  as  defined  at  §  215.22 
and  for  which  a  decision  document  is 
not  required.  For  example,  an  initial 
decision  to  offer  a  timber  sale  is 
appealable  under  this  part;  subsequent 
actions  to  advertise  or  awaixl  that  sale 
are  not  appealable  under  this  subpart.  A 
subsequent  implementing  decision  that 
is  documented  in  a  new  decision 
document  would  be  subject  to  appeal 
under  this  subpart. 

§215.24    Giving  notic*  of  (tecision. 

(a)  NoUce.  The  Responsible  Official 
shall  promptly  mail  the  decision 
document  to  those  who  have  made  a 
written  request  and  to  those  who 
submitted  comments  during  the 
comment  period  pursuant  to  subpart  A. 

(b)  Decision  document  content.  In 
addition  to  the  content  requirements  in 
Forest  Service  Handbook  1909.15,  the 
decision  document  shall: 

(1)  Address  substantive  comments 
received  in  response  to  notice  published 
pursuant  to  §215.5  of  subpart  A; 

(2)  State  that  the  decision  is  subject  to 
appeal  pursuant  to  36  CFR  part  215, 
subpart  B; 

(3)  Include  the  date,  time,  and 
location  where  a  meeting  would  be 
held,  if  needed,  to  attempt  to  informally 
resolve  any  appeal(s)  received  pursuant 
to  this  subpart,  and  the  name  and 
telephone  number  of  the  official  to 
contact  for  information  regarding  the 
meeting,  if  one  is  needed. 

(c)  Publication  of  notice  of  decision. 
The  Responsible  Official  shall  publish  a 
notice  for  decisions  subject  (o  this 
subpart  as  follows: 

(1)  Fot  all  decisions  of  the  Chief,  the 
notice  of  decision  shall  be  published  in 
the  Federal  Register. 

(2)  For  decisions  made  by  other  Forest 
Service  line  officers,  the  notice  of 
decision  shall  be  published  in  a 
newspaper  of  general  circulation 
identified  pursuant  to  the  requirements 
of  §  215.5(c)  of  subpart  A. 

(d)  Notice  of  decision  content.  Notices 
of  decision  published  pursuant  to  this 
section  shall — 

(1)  Include  a  concise  description  of 
the  decision  title  or  subject  matter,  the 
date  the  decision  is  to  be  implemented, 
the  name  and  title  of  the  Responsible 
Official,  and  information  on  how  to 
obtain  a  copy  of  the  decision; 

(2)  State  whether  the  decision  is 
subject  to  appeal  pursuant  to  36  CFR 
part  2153ubpart  B; 
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(3)  The  name  and  address  of  the 
Appeal  Deciding  Officer  with  whom  an 
apoeal  should  be  filed; 

14)  Specify  that  an  appeal  must  be 
received  within  45  days  of  the  date  of 
publication  by  the  Appeal  Deciding 
Officer  as  provided  for  in  §  215.28(c); 

(5)  Include  the  date,  time,  and 
location  where  a  meeting  would  be 
held.  If  needed,  to  attempt  to  informally 
resolve  any  appeal(s)  received  pursuant 
to  this  subpart,  and  the  name  and 
telephone  number  of  the  official  to 
contact  for  information  regarding  the 
meeting,  if  one  is  needed. 

f  21 5.25    ImplemanUtlon  of  ttoclsions. 

(a)  Implementation  of  decisions 
subject  to  appeal  pursuant  to  this 
subpart  shall  not  occur  until  the  end  of 
the  appeal  period. 

(b)  It  an  appeal  is  filed. 
impjJementation  shall  not  ocxur  for  15 
days  following  the  date  of  appeal 
disposition.  In  the  event  of  multiple 
appeals  of  the  same  decision,  the 
disposition  dale  of  the  last  appeal 
resolved  controls  the  implementation 
date. 

(c)  If  a  project  is  exempted  from 
appeal  pursuant  to  §  215.23(a)(6). 
implementation  may  occur  immediately 
upon  publication  of  the  notice  of 
decision  as  provided  in  §  215.24(c). 

(d)  If  a  project  is  exempted  from 
appeal  pursuant  to  §  215.23(a)(3). 
implementation  may  occur  immediately 
upon  publication  of  the  determination 
in  the  Federal  Register  or  the  notice  of 
decision  in  the  newspaper  of  general 
circulation  described  in  §  215.5(c) 
subpart  A. 

§  215^    Who  nwy  participate  In  appeals.  ' 

(a)  An  appeal  of  decisions  pursuant  to 
this  subpart  may  be  filed  by  persons 
who  or  any  non-Federal  organization  or 
entity  that— 

(1)  Submitted  written  comment  in 
response  to  a  draft  EIS;  or 

(2)  For  actions  subject  to  the 
provisions  of  subpart  A.  provided 
comment  or  otherwise  expressed  their 
interest  in  the  specific  propo.sal  prior  to 
the  close  of  the  comment  period  as 
specified  in  subpart  A. 

(b)  Persons  interested  in  or  potentially 
affected  by  an  appeal  may  participate  by 
intervening  in  accordance  with  §  215.31 
of  this  subpart,  provided  they — 

(1)  Submitted  written  comment  in 
response  to  a  draft  EIS;  or 

(2)  For  actions  subject  to  the 
provisions  of  subpart  A,  provideo 
comment  or  otherwise  expressed  their 
interest  in  the  specific  proposal  prior  to 
the  close  of  the  comment  period  as 
specified  in  subpart  A. 

(c)  Forest  Service  employees  may  not 
participate  as  appellants  or  intervenors. 


S215.27    WlMrctofUeappMto. 

The  Appeal  Deciding  Officer  with 
whom  appeals  are  filed  is  determined  as 
follows — 


Responsit)le  Otfidai 


Chief  of  the  Forest 

Service. 
Regional  Forester, 

Station  Dtrector,  or 

Area  Director. 

Forest  Supervisor 

District  Ranger  


Appeal  Deciding  Offi- 
cer 


Secretary  of  Agri- 

cuilure. 
Chief  of  the  Forest 

Service. 

Regkxial  Forester. 
Forest  Supervisor. 


1215^    Time  periods. 

(a)  Filing  procedures.  To  appeal  a 
decision  under  this  subpart,  a  person 
must: 

(1)  File  one  copy  of  a  written  appeal 
with  the  Appeal  Deciding  Officer  and 
provide  one  copy  of  the  appeal  to  the 
Responsible  Official; 

(2)  File  an  appeal  within  the  appeal 
period  specified  in  the  notice  of 
decision  published  pursuant  to  §  215.24 
of  this  subpart. 

(b)  Computation  of  time  periods. 

(1)  The  day  after  the  publication  of 
the  notice  of  decision  is  the  first  day  of 
the  appeal  period. 

(2)  AH  time  periods  in  this  subpart  are 
to  be  computed  using  calendar  days. 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  computing  the 
time  period  for  filing  an  appeal; 
however,  when  the  filing  period  would 
expire  on  a  Saturday,  Sunday,  or 
Federal  holiday,  the  filing  time  is 
extended  to  the  end  of  the  next  Federal 
working  day. 

(c)  Evidence  of  timely  filing.  It  is  the 
responsibility  of  the  appellant  to  file  an 
appeal  on  or  before  t"he  last  day  of  the 
appeal  period.  The  appeal  must  be 
received  by  the  Appeal  Deciding  Officer 
by  close  of  business  on  the  last  day  of 
the  appeal  period.  When  an  appeal  is 
received,  the  Appeal  Deciding  Officer 
shall  clearly  identify  the  date  of  receipt. 

(d)  Time  extensions.  Time  extensions 
are  not  permitted  except  as  provided  in 
§215.34(c)  of  this  subpart. 

(e)  Acknowledgement  of  appeal.  The 
Appeal  Deciding  Officer  shall 
acknowledge  the  acceptance  of  an 
appeal. 

(0  Informal  disposition.  A  period  of 
15  days  following  the  close  of  the 
appeal  f>eriod  is  available  to  the 
appellant  to  attempt  to  reach  informal 
disposition  of  the  appeal  as  provided  for 
in  §215.32  of  this  subpart. 

(1)  Informal  disposition  meeting.  If 
needed,  within  15  days  after  the  close 
of  the  appeal  period,  the  Responsible 
Official  will  hold  a  meeting  with  the 
appellant(s)  and  intervenor(s)  to  provide 
an  opportunity  for  informal  disposition 
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of  the  appeal  within  15  days  after  the 
close  of  the  appeal  period. 

(2)  Documentation  of  informal 
disposition  results.  Within  15  days  after 
the  close  of  the  appeal  period,  the 
Responsible  Official  shall  document  and 
forward  to  the  Appeal  Deciding  Officer 
the  results  of  the  informal  disposition 
meeting. 

(g)  Formal  disposition.  Unless  time 
has  been  extended  as  provided  for  in 
§  215.34(c)  of  this  subpart,  or  unless  the 
appeal  is  resolved  through  the  informal 
disposition  process  provided  for  in 
§  215.32.  the  following  process  shall 
apply: 

(1)  Transmittal  of  decision 
documentation.  The  Responsible 
Official  shall  transmit  the  decision 
documentation  to  the  Appeals  Review 
Officer. 

(2)  Review  recommendation.  The 
Appeals  Review  Officer  shall  review  the 
appeal  record  and  forward  to  the  Appeal 
EHjciding  Officer  the  appeal  record  and 

a  brief  written  recommendation  on  the 
disposition  of  the  appeal. 

(3)  Appeal  decision.  Within  30  days 
following  the  end  of  the  appeal  period, 
the  Appeal  Deciding  Officer  shall  issue 
a  brief  written  decision  on  an  appeal, 
unless  the  period  is  extended  as 
pro\'ided  for  in  §  215.34(c)  of  this 
subpart. 

§215^    Content  of  an  appeal 

(a)  It  is  the  appellant's  responsibility 
to  provide  an  Appeal  Deciding  Officer 
sufficient  written  evidence  and  rationale 
to  show  why  the  Responsible  Official's 
decision  should  be  changed  or  reversed. 

(b)  A  written  appeal  filed  with  the 
Appeal  Deciding  Officer  must: 

(1)  State  that  the  document  is  an 
appeal  filed  pursuant  to  36  CFR  part 
215.  subpart  B; 

(2)  List  the  name,  address,  the 
telephone  number  of  the  appellant; 

(3)  Identify  the  decision  document  by 
title  and  subject,  date  of  the  decision, 
and  name  and  title  of  the  Responsible 
Official; 

(4)  Identify  the  specific  change(s)  in 
the  decision  that  the  appellant  seeks  or 
portion  of  the  decision  to  which  the 
appellant  objects; 

(5)  State  whether  the  appellant  wishes 
to  proceed  with  informal  disposition  of 
the  appeal  as  provided  in  §  215.32  and 
will  attend  the  meeting  prescribed  in 
the  notice  of  decision  issued  pursuant  to 
§215.24;  and 

(6)  Demonstrate  how  the  Responsible 
Official's  decision  fails  to  consider 
comments  previously  provided,  either 
before  or  during  the  comment  period 

(§  215.6,  subpart  A)  and,  if  applicable, 
how  the  appellant  believes  the  decision 
violates  law,  regulation,  or  policy. 


§215,30    CXamiaaai  of  appeals  without 


(a)  An  Appeal  Deciding  Officer  shall 
dismiss  an  appeal  without  review  when: 

(1)  The  appeal  is  not  filed  within  the 
45-day  appeal  period  in  accordance 
with  §  215.28(c)  of  this  subpart; 

(2)  The  requested  relief  or  change 
cannot  be  granted  under  law,  fact,  or 
regulation; 

(3)  The  decision  at  issue  is  being 
api>ealed  by  the  appellant  under  another 
administrative  proceeding: 

(4)  The  decision  is  excluded  ft-om 
appeal  pursuant  to  §  215.23(a)(3)  or 
§  215.23(b)  of  this  subpart; 

(5)  The  appellant  did  not  express  an 
interest  in  the  specific  proposal  prior  to 
the  close  of  the  comment  period  as 
specified  in  subpart  A; 

(6)  The  appellant(s)  withdraws  the 
appeal; 

(7)  The  Responsible  Official 
withdraws  the  appealed  decision;  or 

(8)  The  appellant  has  filed  for  Federal 
judicial  review  of  the  decision  and  the 
Chief  has  invoked  the  provisions  of 

§  215.36  of  this  subpart. 

(b)  The  Appeal  Deciding  Officer  shall 
give  written  notice  to  the  appellant, 
intervenor.  and  Responsible  Official  that 
the  appeal  is  dismissed  and  state  the 
rationale  for  dismissal. 

§215.31    Intervention. 

(a)  Before  the  close  of  business  the 
day  before  the  informal  disposition 
meeting  occurs,  interested  persons  who 
have  previously  provided  comments  or 
expressed  an  interest  prior  to  the  close 
of  the  comment  period  as  provided  for 
in  subpart  A,  may  intervene  in  an 
appeal  by  notifying  the  Responsible 
Official. 

(b)  An  intervenor  may  participate  in 
the  informal  disposition  meeting 
provided  for  in  §  215.32  of  this  subpart. 
An  intervenor  cannot  continue  an 
appeal  if  the  appeal  is  dismissed 
(§215.30). 

(c)  To  be  considered  a  part  of  the 
appeal  record,  intervenor  comments 
must  be  written  and  be  submitted  to  the 
Responsible  Official  either — 

(1)  Prior  to  the  date  of  the  informal 
disposition  meeting;  or 

(2)  At  the  informal  disposition 
meeting. 

(d)  Intervenors  shall  provide  a  copy  of 
their  written  comments  to  the  appellant. 

§215.32    Infoftnal  diapoaition. 

(a)  Informal  disposition  period.  When 
a  decision  is  appealed  under  this 
subpart,  a  15-day  informal  disposition 
period  shall  be  available  to  provide  the 
appellant  and  intervenor  an  opportimity 
to  meet  with  the  Responsible  Official,  or 
designated  representative,  to  discuss 


and  explore  opportunities  to  resolve  the 
appeal  by  means  other  than  review  and 
decision  on  the  appeal. 

(b)  Informal  disposition  meeting.  A 
meeting  shall  be  announced  by  the 
Responsible  Official,  as  provided  for  in 
§215.24.  A  meeting  will  be  held  if  one 
or  more  appellants  indicate  they  want  to 
participate.  A  meeting  will  not  be  held 
if  the  appellant,  or  in  the  case  of 
multiple  ap(>eals,  all  appellants,  decline 
to  participate  (§  215.29(b)(5)).  Although 
the  meeting  will  be  open  to  the  public, 
meeting  participation  will  be  limited  to 
the  appellant(s),  intervenor(s),  the 
Responsible  Official  or  designated 
representative. 

(c)  Agreement  on  informal 
disposition.  If  the  appellant  and 
Responsible  Official  reach  agreement  on 
the  informal  disposition  of  the  appeal, 
the  Responsible  Official  shall  document 
and  forward  to  the  Appeal  Deciding 
Officer  a  summary  of  the  informal 
disposition.  Upon  notice  from  the 
appellant  that  the  appeal  has  been 
withdrawn,  the  Appeal  Deciding  Officer 
will  dismiss  the  appeal  and  notify  the 
appellant,  intervenor.  Appeals  Review 
Officer,  and  Responsible  Official. 

(d)  Failure  to  reach  informal 
disposition.  If  the  appeal  is  not  resolved, 
the  Responsible  Official  shall  document, 
and  forward  to  the  Appeal  Deciding 
Officer,  the  result  of  the  meeting  and  a 
copy  of  any  written  comments  received 
from  the  intervenor.  The  Appeal 
Deciding  Officer  shall  then  advise  the 
Appeals  Review  Officer  to  proceed  with 
formal  review  and  preparation  of  a 
recommendation  to  the  Appeal  Deciding 
Officer. 

§215.33    Formal  disposition. 

(a)  Formal  disposition  period.  Unless 
the  time  has  been  extended  as  provided 
for  in  §  215.34(c),  the  Appeal  Deciding 
Officer  shall  complete  a  review  and 
issue  an  appeal  decision  not  later  than 
30  days  a^er  the  end  of  the  appeal 
period. 

(b)  Appeal  decision. 

(1)  Tne  Appeal  Deciding  Officer  shall 
issue  a  written  appeal  decision  either 
affirming  or  reversing,  in  whole  or  in 
part,  the  Responsible  Official's  decision 
and  may  include  instructions  for  further 
action.  The  appeal  decision  shall 
include  a  copy  of  the  Appeals  Review 
Officer's  recommendation.  The  Appeal 
Deciding  Officer  shall  send  a  copy  of  the 
appeal  decision  to  the  appellant, 
intervenor.  Appeals  Review  Officer  and 
Responsible  Official. 

(2)  If  the  Appeal  Deciding  Officer  fails 
to  decide  the  appeal  within  the  45  day 
period,  the  Responsible  Official's 
decision  shall  be  deemed  to  be  the  final 
agency  action  for  the  purpose  of  chapter 
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7  of  title  5.  United  States  Code.  In  this 
event,  the  decision  being  appealed 
stands  as  the  final  agency  decision. 

1215.34    Appeal  dMifUng  officer  authority. 

(a)  Designation  of  Appeals  Review 
Officer.  The  Appeal  Deciding  Officer 
sJiall  designate  an  Appeals  Review 
Oiticer  in  accordance  with  such 
procedures  as  the  Chief  may  issue.  In 
making  surJi  designation,  the  Appeal 
Deciding  Officer  shall  select  as  Appeals 
Review  Officer  a  Forest  Service  line 
officer  who  is  at  least  the  same  or  higher 
level  as  the  Responsible  Official,  has  not 
participated  in  the  Initial 
decisioBmaking.  and  will  not  be 
responsible  for  implementation  of  the 
decision  under  appaal. 

(b)  Consolidation  of  appeal  decisions. 
The  Appeal  Deciding  Officer  shall 
determine  whether  to  issue  one  appeal 
decision  or  separate  appeal  decisions  in 
coses  involving  multiple  appeals  of  a 
decision  subject  to  this  subpart. 

(c)  Extension  of  time.  Afler  the  Appeal 
Deciding  Officer  has  received  the 
Appeals  Review  Officer's 
recommendation  as  provided  for  in 

§  215.35(d)  of  this  subpart,  the  Appeal 
Deciding  Officer  may  extend  the  time 
period  for  forma!  disposition  for  an 
additional  15  days.  The  Appeal 
Deciding  Officer  shall  notify  the 
appellant,  intervenor.  and  the 
Responsible  Official  of  the  extension  by 
posting  public  notice  of  the  extension  in 
the  Responsible  Official's  office. 

(d)  Procedural  decisions.  The  Appeal 
Deciding  Officer  shall  make  all 
procedural  decisions  in  this  subpart. 
Such  determinations  constitute  the  final 
administrative  determination  of  the 
Department  of  Agriculture. 

fe)  Appeal  decisions.  The  Apjjeal 
Deciding  Officer's  decision  shall 
consider  the  Appeals  Review  Officer's 
written  recommendation  and  the  appeal 
record.  The  Appeal  Deciding  Officer 
shall  make  a  decision  on  the  appeal 
within  30  days  of  the  end  of  the  appeal 
period,  unless  extended  as  provided  in 
§  215.34(c).  The  Appeal  Deciding 
Officer's  decision  constitutes  the  final 
administrative  determination  of  the 
Department  of  Agriculture. 

f21S.35    Appeals  revimr officer  authortty. 

(a)  Scope  of  review.  The  Appeals 
Review  Officer  shall  review  the  appeal 
record.  The  Appeals  Review  Officer  may 
seek  additional  information  during  the 
review  from  any  source.  The  Appeals 
Review  Officer  shall  maintain  a  log  of 
all  contacts  made  during  their  review 
and  the  log  shall  be  made  part  of  the 
appeal  record. 

(b)  Consolidation  of 
recommendations.  The  Appeals  Review 


Officer  shall  determine  whether  to  issue 
one  recommendation  or  separate 
recommendations  in  cases  involving 
multiple  appeals  of  a  decision  subject  to 
this  subpart. 

(c)  Review  period.  As  provided  for  in 
§  215.28ih){2).  the  Appeals  Review 
Officer  shall  review  the  appeal  and 
recommend  in  writing  to  the  Appeal 
Deciding  Officer,  the  disposition  of  the 
appeal  before  the  end  of  the  appeal 
disposition  period. 

(d)  Appeal  disposition 
recommendation.  The  Appeals  Review 
Officer's  recommendation  shall  be  brief 
and  in  writing.  The  appeal  record  upon 
which  the  recommendation  is  based 
will  be  forwarded  to  the  Appeal 
Deciding  Officer. 

§215.36    Poffcy  in  event  of  Judicial 
proceedings. 

It  is  the  position  of  the  Department  of 
Agriculture  that  any  filing  for  Federal 
judicial  review  of  a  decision  subject  to 
review  under  this  subpart  is  premature 
and  inappropriate  unless  the  plaintifT 
has  first  sought  to  invoke  and  exhaust 
the  procedures  available  under  this  part. 
This  position  may  be  waived  upon 
written  notice  of  the  Chief  afler  a 
lawsuit  has  been  filed. 

f  215.37    Applicability  and  effectlM  date. 

(a)  The  procedures  of  tliis  subpart 
apply  to  all  decisions  appealable  under 
this  subpart  for  which  notice  is 
published  on  or  after  [insert  date  60 
days  from  publication  of  the  final  rule 
in  the  Federal  Register). 

(b)  Notices  of  appeal  filed  prior  to 
[insert  date  60  days  from  publication  of 
the  final  rule  in  the  Federal  Register] 
remain  subject  to  the  procedures  of  36 
CFR  part  217. 

Subpart  C— Appeal  of  Regional  Guides 
and  National  Forest  Land  and 
Resource  Management  Plans 

S  21 5.50    Purpose  and  scope. 

(a)  This  subpart  provides  a  process  by 
which  a  person  may  administratively 
appeal  decisions  to  approve,  amend,  or 
revise  a  National  Forest  land  and 
resource  management  plan,  or  approve 
or  amend  a  regional  guide  prepared 
pursuant  to  36  CFR  part  219.  This 
subpart  establishes  who  may  appeal 
such  decisions,  the  kind  of  decisions 
that  may  be  appealed,  the . 
responsibilities  of  the  participants  in  an 
appeal,  and  the  procedures  that  apply. 
The  subpart  provides  a  review  of  such 
decisions  by  an  official  at  the  next 
administrative  level. 

(b)  This  subpart  complements,  but 
does  not  replace,  numerous 
opportunities  to  participate  in  and 
influence  agency  decisionmaking 


provided  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  and  the  associated 
implementing  regulations  and 
procedures  in  40  CFR  parts  1500 
through  1508.  36  CFR  parts  216  and 
219,  Forest  Service  Maiiua!  Chapters 
1920  and  1950.  and  Forest  Service 
Handbooks  1909.12  and  1909.15. 

1215.51    Definltiona. 
For  the  purposes  of  this  subpart— 
Appeal  is  the  written  document  filed 

with  an  Appeal  Deciding  Officer  by  one 

who  objects  to  a  decision  subject  to  this 

subpart. 

Appeal  deciding  officer  {§  216.21). 

Appeal  period  is  the  45  or  90  calendar 
day  time  period  following  the  legal 
notice  of  decision  during  which  appeals 
may  be  filed  with  the  Appeal  Deciding 
Officer. 

Appellant  is  the  term  used  to  refer  to 
a  person  or  organiaation  filing  an  appeal 
under  this  subpart. 

Decision  document  means  a  written 
document  that  a  Responsible  Official 
signs  to  execute  a  decision  subject  to 
review  under  this  subpart,  specifically, 
a  Record  of  Decision  or  a  Decision 
Notice. 

Decision  documentation  refers  to  the 
decision  document  and  all  relevant 
environmental  and  other  analysis 
documentation  on  which  the 
Responsible  Official  based  a  decision 
that  is  at  issue  under  this  subpart. 
Decision  documentation  includes,  but  i.s 
not  limited  to,  environmental 
asses.sments.  findings  of  no  significant 
impact,  environmental  impact 
slatemenls,  land  and  resource 
management  plans,  regional  guides, 
documents  incorporated  by  reference  in 
any  of  the  preceding  documents,  and 
drafts  of  these  documents  released  for 
public  review  and  comment. 
Decision  notice  {§  215.2). 
Decision  review  or  "review"  is  the 
term  used  to  refer  to  the  process 
provided  in  this  subpart  by  which  a 
higher  level  officer  reviews  a  deci.sion  of 
a  subordinate  officer  in  response  to  an 
appeal. 

Forest  Service  line  officer  The  Chief 
of  the  Forest  Service  or  a  Forest  Service 
official  who  serves  in  a  direct  line  of 
command  from  the  Chief  and  who  has 
the  delegated  authority  to  make  and 
execute  decisions  under  this  subpart. 
Specifically,  for  the  purposes  of  this 
subpart,  a  Forest  Service  employee  who 
holds  one  of  the  following  offices  and 
titles:  Forest  Supervisor,  Deputy  Forest 
Supervisor,  Regional  Forester,  Deputy 
Regional  Forester,  Deputy  Chief. 
Associate  Deputy  Chief.  Associate  Chief, 
the  Cnief  of  the  Forest  Service,  or  an 


19384 


Federal  Register  /  Vol.  58,  No.  70  /  Wednesday,  April  14.  1093  /  Proposed  Rules 


employee  delegated  the  authority  to  act 
in  one  of  these  decision. 

Intervenor  is  an  individual  or 
organization  that  has  made  a  timely 
request  to  intervene  in  an  appeal  filed 
under  this  subpart. 

Notice  of  decision  is  the  notice  of  a 
decision  published  in  the  Federal 
Register  or  in  the  legal  notices  section 
of  a  newspaper  of  general  circulation  as 
required  in  §  215.54  of  this  subpart. 

Record  of  decision  (§  215.2). 

Responsible  official  is  the  Forest 
Service  line  officer  who  has  delegated 
authority  and  responsibility  to  make  the 
decision  being  appealed  imder  this 
subpart. 
1215.52    Dedslona  eubiect  to  apMaL 

(a)  Effective  [insert  aaU  60  days  from 
date  of  publication  of  the  final  rule  in 
the  Federal  Register],  decisions  to 
approve,  amend,  or  revise  a  National 
Forest  land  and  resource  management 
plan  and  decisions  to  approve  or  amend 
a  regional  guide  prepared  pursuant  to  36 
CFR  part  219  and  documented  in  a 
Decision  Notice  or  Record  of  Decision 
are  subject  to  appeal  under  this  subpart, 
except  as  provided  in  §  217.53  of  this 
rule. 

(b)  Appeals  of  decisions  to  approve, 
amend,  or  revise  National  Forest  land 
and  resource  management  plans  are 
limited  to  the  management  decisions 
made  therein.  Those  decisions  are  as 
follows: 

(1)  Establishment  of  forest-wide 
multiple  use  goals  and  objectives; 

(2)  Establishment  of  forest-wide 
standards  and  guidelines: 

(3)  Establishment  of  management 
areas  and  associated  management  area 
prescriptions; 

(4)  Identification  of  lands  not  suited 
for  timber  production; 

(5)  Establishment  of  monitoring  and 
evaluation  reauirements;  and 

(6)  Project  decisions  made  in 
conjunction  with  decisions  on  land  and 
resources  management  plans; 

(c)  Decisions  documented  in  a 
Decision  Notice  or  a  Record  of  Decision 
made  by  a  subordinate  Forest  Service 
staff  officer  acting  within  delegated 
authority  are  considered  to  be  decisions 
of  the  Forest  Service  line  officer. 

§  215.53    Dedeion*  not  subject  to  appeal 

(a)  The  following  decisions  are  not 
subject  to  appeal  under  this  subpart: 

(1)  Decisions  on  projects  or  activities 
implementing  National  Forest  land  and 
resource  management  plans  including 
project  decisions  that  include  a  non- 
significant amendment  to  a  National 
Forest  land  and  resource  management 
plan. 

(2)  Preliminary  planning  decisions  or 
preliminary  decisions  as  to  National 
Environmental  Policy  Act  or  National 


Forest  Management  Act  processes  made 
prior  to  release  of  final  plans,  guides, 
and  environmental  documents. 

(3)  Recommendations  of  Forest 
Service  line  officers  to  higher  ranking 
Forest  Service  or  Departmental  officers 
or  to  other  entities  having  final 
authority  to  implement  the 
recommendation  in  question,  such  as 
wilderness  and  wild  and  scenic  river 
recommendations. 
§215.54    Giving  notice  of  decisions. 

(a)  Direct  notice.  For  decisions  subject 
to  appeal  under  this  subpart,  the 
Responsible  Official  shall  promptly  mail 
the  decision  document  to  diose  who 
have  requested  it  in  writing  and  to  those 
who  have  provided  comments. 

(b)  Publication  of  notice.  The 
Responsible  Official  shall  also  give 
notice  of  decisions  appealable  under 
this  subpart  as  follows: 

(1)  For  all  initial  decisions  of  the 
Chief,  notice  of  decision  shall  be 
published  in  the  Federal  Register. 

(2)  For  all  other  decisions,  notice  of 
decision  shall  be  published  in  a 
newspaper  of  general  circulation 
identified  pursuant  to  the  requirements 
of  paragraph  (d)  of  this  section. 

(c)  Content  of  published  notice.  All 
notices  of  decision  published  pursuant 
to  this  section  shall: 

(1)  Include  a  concise  description  of 
the  decision  made  by  title  or  subject  ■ 
matter,  the  date  of  the  decision,  the 
name  and  title  of  the  official  making  the 
decision,  and  information  on  how  to 
obtain  a  copy  of  the  decision; 

(2)  State  that  the  decision  is  subject  to 
appeal  pursuant  to  36  CFR  part  215, 
subpart  C; 

(3)  Specify  the  date  by  which  an 
appeal  must  be  received  by  the  Appeal 
Cieciding  Officer  as  provided  for  in 
§215.58  of  this  section. 

(4)  State  the  name  and  address  of  the 
Appeal  Deciding  Officer  with  whom 
appeals  should  be  filed; 

(d)  Annual  notice  of  newspapers. 
Annually,  each  Regional  Forester  shall, 
through  notice  published  in  the  Federal 
Register,  advise  the  public  of  the 
principal  newspaper  to  be  utilized  for 
publishing  notices  of  decision  required 
by  this  section.  The  Federal  Register 
notice  shall  also  list  all  additional 
newspapers  which  the  Regional  Forester 
expects  to  use  for  purposes  of  providing 
additional  notice.  This  notice  may  be 
accomplished  in  concert  with  biannual 
notice  required  in  §  215.5  of  subpart  A. 
S  21 5.55    Who  may  participate  in  appeals. 

(a)  Other  than  Forest  Service 
employees,  any  person  or  non-Federal 
organization  or  entity  may  appeal  a 
decision  covered  by  this  part  and 
request  a  review  by  the  Forest  Service 


line  officer  at  the  next  administrative 
level. 

(b)  An  intervenor  as  defined  in 
§  215.51  of  this  subpart. 
f  21 5.56    Levels  of  appeal. 

(a)  Appeal  of  decisions  made  by  the 
Chief  If  the  Chief  of  the  Forest  Service 
is  the  Responsible  Official,  an  appeal 
must  be  filed  with  the  Secretary  of 
Agriculture.  Review  by  the  Secretary  is 
wholly  discretionary. 

(1)  Within  15  days  of  receipt  of  an 
appeal,  the  Secretary  shall  determine 
whether  to  review  the  decision  in 
question. 

(2)  If  the  Secretary  has  not  decided  to 
review  the  Chiefs  decision  by  the 
expiration  of  the  15-day  period,  the 
appellant(s]  shall  be  notified  by  the 
Secretary's  office  that  the  Chiefs 
decision  is  the  final  administrative 
decision  of  the  Department  of 
Agriculture. 

(3)  When  the  Secretary  elects  to 
review  a  decision  made  by  the  Chief,  the 
Secretary  shall  conduct  the  review  in 
accordance  with  the  same  procedures  r>s 
outlined  in  this  subpart  for  decisions  by 
the  Chief. 

(b)  Appeal  of  decisions  made  by 
Forest  Supervisors  and  Regional 
Foresters.  Only  one  level  of 
administrative  review  is  available  for 
appeals  of  written  decisions  by  Forest 
Supervisors  and  Regional  Foresters.  The 
levels  of  available  review  are  as  follows: 

(1)  If  the  decision  is  made  by  a  Forest 
Supervisor,  an  appeal  must  be  filed  with 
the  Regional  Forester; 

(2)  If  the  decision  is  made  by  a 
Regional  Forester,  an  appeal  must  be 
filed  with  the  Chief  of  the  Forest 
Service. 

(c)  Discretionary  review  of  appeal 
decisions.  Appeal  decisions  rendered  by 
Regional  Foresters  and  the  Chief 
pursuant  to  this  subpart  are  subject  to 
only  one  level  of  discretionary  review  as 
follows: 

(1)  If  the  Appeal  Deciding  Officer  was 
the  Regional  Forester,  the  Chief  has 
discretion  to  review. 

(2)  If  the  Appeal  Deciding  Officer  was 
the  Chief,  the  Secretary  of  Agriculture 
has  discretion  to  review. 

(d)  Discretionary  review  of  dismissal 
decisions.  Decisions  rendered  by  the 
Appeal  Deciding  Officer  to  dismiss  an 
appeal  (§  215.60;  §  215.66)  are  subject  to 
one  level  of  discretionary  review  as 
follows: 

(1)  If  the  initial  Appeal  Deciding 
Officer  was  the  Regional  Forester,  the 
Chief  has  discretion  to  review  the 
dismissal  decision. 

(2)  If  the  Appeal  Deciding  Officer  was 
the  Chief,  the  Secretary  of  Agriculture 
has  discretion  to  review  the  dismissal 
decision. 
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f21S.57    TImepwiods. 

(a)  Filing.  To  appeal  a  decision  under 
this  subpart,  a  person  must  file  a  written 
appeal,  in  duplicate,  as  specified  in 
§  215.58  of  this  subpart  within  the 
following  time  periods: 

(1)  For  decisions  that  make  non- 
significant amendments  to  land  and 
resource  management  plans,  the  appeal 
must  be  received  by  the  Appeal 
Deciding  Officer  within  45  days  of  the 
date  of  publication  of  the  notice  of 
decision. 

(2)  FcHT  decisions  to  approve, 
significantly  amend,  or  revise  land  and 
resource  management  plans  or  approve 
or  amend  regional  guides,  the  appeal 
must  be  received  by  the  Appeal 
Deciding  Officer  within  90  days  of  the 
date  of  publication  of  the  notice  of 
decision. 

(b)  Computation  of  time  periods. 

(1)  The  day  after  the  publication  of 
the  notice  of  decision  is  the  first  day  of 
the  appeal  period. 

(2)  All  time  periods  in  this  subpart  are 
to  be  computed  using  calendar  days. 
Saturdays,  Sundays,  and  Federal 
holidays  are  included  in  computing  the 
appeal  period;  however,  when  the  filing 
period  would  expire  on  a  Saturday, 
Sunday,  or  Federal  holiday,  the  filing 
time  is  extended  to  the  end  of  the  next 
Federal  working  day. 

(c)  Evidence  of  timely  filing.  It  is  the 
responsibility  of  the  appellant  to  file  an 
appeal  on  or  before  the  close  of  busineft 
on  the  last  day  of  the  appeal  period.  The 
appeal  must  be  received  by  the  Appeal 
Deciding  Officer  by  the  last  day  of  the 
filing  period.  When  an  appeal  is 
received,  the  Appeal  Deciding  Officer 
shall  clearly  identify  the  date  of  receipt. 

(d)  Time  extensions.  Time  extensions 
are  not  permitted  except  as  provided  in 
§  215.61.  §  215.62.  and  §  215.66  of  this 
subpart. 

(e)  Forwarding  Copies.  Upon  receipt 
of  a  timely  appeal,  the  Appeal  Deciding 
Officer  shall  immediately  forward  a 
copy  of  it  to  the  Responsible  Official. 

(f)  Appeal  decision.  Unless  time  has 
been  extended  as  provided  for  in 
§  215.61  and  §  215.62.  the  Appeal 
Deciding  Officer  shall  not  exceed  the 
following  time  periods  for  rendering  an 
appeal  decision: 

ll)  For  en  appeal  of  a  non-significant 
amendment  to  a  land  and  resource 
management  plan,  the  appeal  decision 
shall  be  rendered  within  100  days  fi-om 
the  closing  date  of  the  appeal  period. 

(2)  For  an  appeal  of  the  approval  or 
amendment  of  a  regional  guide  or  the 
approval,  significant  amendment,  or 
revision  of  a  land  and  resource 
management  plan,  the  appeal  decision 
shall  be  rendered  within  160  days  from 
the  closing  date  of  the  appeal  period. 


§215^    Content  of  Ml  appML 

(a)  It  is  the  responsibility  of  those  who 
appeal  a  decision  under  this  subpart  to 
provide  an  Appeal  Deciding  Officer 
sufficient  narrative  evidence  and  reason 
to  show  why  the  decision  by  the 
Responsible  Official  should  be  changed 
or  reversed. 

(b)  At  a  minimum,  a  written  appeal 
filed  with  the  Appeal  Deciding  Officer 
must: 

(1)  State  that  the  document  is  an 
appeal  filed  pursuant  to  36  CFR  part 
215.  subpart  C; 

(2)  List  the  name,  address,  and 
telephone  number  of  the  appellant; 

(3)  Identify  the  decision  about  which 
the  appellant  objects; 

(4)  Identify  the  document  in  which 
the -decision  is  contained  by  title  and 
subject,  date  of  the  decision,  and  name 
and  title  of  the  Responsible  Official. 

(5)  Identify  specifically  that  portion  of 
the  decision  or  decision  document  to 
which  the  appellant  objects; 

(6)  State  the  reasons  for  objecting, 
including  issues  of  fact.  law.  regulation, 
or  policy,  and,  if  applicable,  specifically 
how  the  decision  violates  law. 
regulation,  or  policy;  and 

(7)  Identify  the  specific  change(s)  in 
the  decision  that  the  appellant  seeks. 


§  21 5^9    Impiementation  and  stays  of 
decisions. 

(a)  Decisions  made  pursuant  to  36 
CFR  parts  219.8(d)(1)  and  219.10(c)(1) 
and  subject  to  appeal  pursuant  to  this  • 
subpart  shall  not  take  effect  for  30 
calendar  days  following  publication  of 
the  notice  of  decision  as  required  in 
§215.54. 

(b)  Requests  to  stay  the  approval, 
amendment,  or  revision  of  land  and 
resource  management  plans  and 
approval  or  amendment  of  regional 
guides  prepared  pursuant  to  36  CFR  part 
219.  covered  by  this  subpart  shall  not  be 
granted. 

§215.60    Dismissal  without  review. 

(a)  An  Appeal  Deciding  Officer  shall 
dismiss  an  appeal  and  close  the  appeal 
record  without  decision  on  the  merits 
when: 

(1)  The  appeal  is  not  filed  within  the 
time  specified  in  §  215.57  of  this 
subpart; 

(2)  The  requested  relief  or  change 
cannot  be  granted  under  law  or 
regulation; 

(3)  The  appeal  fails  to  meet  the 
requirements  of  §  215.58  of  this  subpart 
to  such  extent  that  the  Appeal  Deciding 
Officer  lacks  adequate  information  on 
which  to  base  a  decision; 

(4)  The  decision  at  issue  is  being 
appealed  under  another  administrative 
proceeding; 


(5)  The  decision  is  excluded  from 
appeal  pursuant  to  §215.53  of  this 
subpart. 

(6)  The  appellant(s)  withdraws  the 
appeal; 

(7)  The  Responsible  Official 
withdraws  the  appealed  decision;  or 

(8)  The  Chief  has  invoked  the 
provisions  of  §  215.67  of  this  subpart. 

(b)  The  Appeal  Deciding  Officer  shall 
give  written  notice  of  a  dismissal  to 
appellants,  interveners,  and  the 
Responsible  Official  that  includes  an 
explanation  of  why  the  appeal  is 
dismissed. 

(c)  An  Appeal  Deciding  Officer's 
dismissal  decision  is  subject  to 
discretionary  review  at  the  next 
administrative  level  as  provided  for  in 

§  215.66(d)  of  this  subpart,  except  when 
a  dismissal  decision  results  from 
withdrawal  of  an  appeal  by  an  appellant 
or  withdrawal  of  the  initial  decision  by 
the  Responsible  Official. 


S  21 5.61    Resolution  of  issues. 

(a)  Request  for  meetings.  When  a 
decision  is  appealed,  appellants  or 
interveners  may  request  meetings  with 
the  Responsible  Official  to  discuss  the 
appeal,  either  together  or  separately,  to 
narrow  issues,  agree  on  facts,  and 
explore  opportunities  to  resolve  the 
issues  by  means  other  than  review  and 
decision  on  the  appeal. 

(b)  Appeal  Deciding  Officer  request 
for  meetings.  Appeal  Deciding  Officers 
may,  on  their  own  initiative,  request  the 
Responsible  Official  to  meet  with 
appellants  and  interveners  to  discuss 
the  appeal  and  explore  opportunities  to 
resolve  the  issues.  However,  Appeal 
Deciding  Officers  may  not  participate  In 
such  discussions. 

(c)  Extension  of  time.  At  the  request 
of  the  Responsible  Official,  or  on  their 
own  initiative.  Appeal  Deciding  Officers 
may  extend  the  time  periods  for  review 
to  allow  for  conduct  of  meaningful 
negotiations. 

(1)  SurJi  extensions  may  occur  only 
after  the  time  periods  for  intervention 
and  for  the  Responsible  Official  to 
transmit  the  decision  documentation 
have  elapsed. 

(2)  In  granting  an  extension,  the 
Appeal  Deciding  Officer  must  establish 
a  specific  time  period  for  the  conduct  of 
negotiations. 

(d)  Withdrawn!  of  decision.  The 
Responsible  Official  may  withdraw  a 
decision,  in  whole  or  in  part,  during  the 
appeal.  Where  a  Responsible  Official 
decides  to  withdraw  a  decision,  all 
appellants  and  interveners  to  the  appeal 
will  be  notified  that  the  case  is 
dismissed.  A  subsequent  decision  to 
reissue  the  withdrawn  or  a  modified 
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decision  constitutes  a  new  decision  and 
is  subject  to  appeal  under  this  subpart. 

§  21 5.62    Appeal  deciding  officer  authority. 

(a)  Discretion  to  establish  procedures. 
An  Appeal  Deciding  Officer  may  issue 
such  determinations  and  procedural 
instructions  as  appropriate  to  ensure 
orderly  and  expeditious  conduct  of  the 
appeal  process  as  long  as  they  are  in 
accordance  with  this  subpart. 

(1)  In  appeals  involving  interveners, 
the  Appeal  Deciding  Officer  may 
prescribe  special  procedures  to  conduct 
the  appeal. 

(2)  In  case  of  multiple  appeals  of  a 
decision,  the  Appeal  Deciding  Officer 
may  prescribe  special  procedures  as 
necessary  to  conduct  the  review. 

(3]  All  participants  shall  receive 
notice  of  any  procedural  instructions  or 
decisions  governing  conduct  of  an 
appeal. 

(4)  Procedural  instructions  and 
decisions  are  not  subject  to  review  by 
higher  level  officers. 

(b)  Consolidation  of  multiple  appeals. 
(1)  The  Appeal  Deciding  Officer  shall 
determine  whether  to  issue  one  appeal 
decision  or  separate  decisions  in  cases 
involving  multiple  notices  of  appeal 
under  this  subpart.  In  the  event  of  a 
consolidated  decision,  the  Appeal 
Deciding  Officer  shall  give  advance 
notice  to  all  who  have  appealed  the 
decision. 

(2)  Decisions  to  consolidate  an  appeal 
decision  are  not  subject  to  review  by 
higher  level  officers. 

(c)  Requests  for  information.  At  any 
time  during  the  appeal  process,  the 
Appeal  Deciding  Officer  at  the  levels 
specified  in  §  215.56  (a)  or  (b)  of  this 
subpart  may  extend  the  time  periods  for 
review  to  request  additional  information 
from  an  appellant,  intervenor,  or  the 
Responsible  Official.  Such  requests 
shall  be  limited  to  obtaining  and 
evaluating  information  needed  to  clarify 
issues  raised.  The  Appeal  Deciding 
Officer  shall  notify  all  participants  of 
such  reauests  and  the  information 
obtained. 

$215.63    Intervention. 

(a)  For  a  period  ending  20  days  after 
the  close  of  the  appeal  period,  the 
Appeal  Deciding  Oflicer  shall  accept 
requests  to  intervene  in  the  appeal  from 
any  interested  or  potentially  affected 
person.  Requests  must  be  received  by 
the  Appeal  Deciding  Officer  by  the  end 
of  the  20  day  period.  Requests  to 
intervene  during  a  discretionary  review 
(§  215.66(d))  shall  not  be  granted. 

(b)  Upon  receiving  an  intervention 
request,  the  Appeal  I>eciding  Officer 
shall  promptly  acknowledge  the  request. 


in  writing,  and  mail  the  appeal  to  the 
intervenor. 

(c)  The  Appeal  Deciding  Officer  shall 
accept  into  the  appeal  record  written 
comments  about  the  appeal  from  an 
intervenor  for  a  period  not  to  exceed  30 
days  following  acknowledgement  of  the 
intervention  request  (§  215.63(b)). 
Comments  must  be  received  by  the 
Appeal  Deciding  Officer  by  the  end  of 
the  30  day  comment  period.  Intervenor 
comments  are  limited  to  the  issues 
identified  in  the  appeal  and  shall  not 
include  additional  issues. 

(d)  Interveners  must  concurrently 
furnish  copies  of  all  submissions  to  the 
appellant.  Failure  to  provide  copies  may 
result  in  removal  of  a  submission  from 
the  appeal  record. 

(e)  An  intervenor  cannot  continue  an 
appeal  if  the  appeal  is  dismissed 
(§215.60). 

§215.64    Appeal  record. 

(a)  Timeframe  for  transmittal  of 
appeal  record.  Upon  receipt  of  a  copy  of 
the  appeal,  the  Responsible  Official 
shall  assemble  the  relevant  decision 
documentation  (§215.51)  and  pertinent 
records,  and  transmit  them  to  die 
Appeal  Deciding  Officer  within  30  days 
in  appeals  of  decisions  of  non- 
significant amendments  to  National 
Forest  land  and  resource  management 
plans  and  within  60  days  for: 

(1)  Appeals  of  decisions  to  approve, 
significantly  amend,  or  revise  land  and 
resource  management  plans. 

(2)  Appeals  of  decisions  to  approve, 
revise,  or  amend  regional  guides. 

(b)  Transmittal  of  appeal  record.  In 
transmitting  the  decision 
documentation  to  the  Appeal  Deciding 
Officer,  the  Responsible  Official  shall 
indicate  where  the  documentation 
addresses  the  issues  raised  in  the 
appeal.  The  Responsible  Official  shall 
provide  a  copy  of  the  transmittal  letter 
to  the  appellant(s)  and  intervenor{s). 

(c)  Content  of  appeal  record.  The 
review  of  decisions  appealed  under  this 
subpart  focuses  on  the  documentation 
developed  by  the  Responsible  Official  in 
reaching  decisions.  The  records  on 
which  the  Appeal  Deciding  Officer  shall 
conduct  the  review  consist  of  the 
appeal,  any  written  comments 
submitted  by  interveners,  the  official 
documentation  prepared  by  the 
Responsible  Official  in  the 
decisionmaking  process,  the 
Responsible  Official's  letter  transmitting 
those  documents  to  the  Appeal  Deciding 
Officer,  and  any  appeal  related 
correspondence,  including  additional 
information  requested  by  the  Appeal 
Deciding  Officer  pursuant  to  §  215.62  of 
this  subpart 


(d)  Maintenance  of  appeal  record.  It  is 
the  responsibility  of  the  Appeal 
Deciding  Officer  to  maintain  in  one 
location  a  file  of  documents  related  to 
the  decision  and  appeal. 

(e)  Closing  the  record.  The  Appeal 
Deciding  Officer  shall  close  the  appeal 
record  upon  receipt  of  the  decision 
docxmientation  from  the  Responsible 
Official  and  comments  by  interveners, 
unless  time  has  been  extended  as 
provided  for  in  §  215.61  and  §  215.62. 

(0  Public  access  to  appeal  record.  The 
appeal  record  is  open  to  public 
inspection  at  any  time  during  the 
review. 

(g)  Appeal  record  for  appeals  of 
Chiefs  decision.  In  appeals  involving 
initial  decisions  of  the  Chief 
(§  215.56(a)).  the  establishment  of  an 
administrative  record  as  defined  in 
paragraph  (a)  of  this  section  shall  not 
begin  unless  the  Secretary  elects  to 
review  the  appeal.  Except  for  the  initial 
appeal,  any  filings  made  previous  to  the 
Secretary's  election  to  review  will  not 
become  part  of  the  appeal  record. 

§215.65    Decisloa 

(a)  The  Appeal  Deciding  Officer  shall 
not  issue  an  appeal  decision  prior  to  the 
record  closing  (§  215.64(e)). 

(b)  The  Appeal  Deciding  Officer's 
decision  shall,  in  whole  or  in  part, 
affirm  or  reverse  the  original  decision. 
The  Appeal  E)eciding  Officer's  decision 
fhay  include  instructions  for  further 
action  by  the  Responsible  Official. 

(c)  An  appeal  decision  must  be 
consistent  with  applicable  law. 
regulations,  and  orders. 

(d)  The  Appeal  Deciding  Officer  shall 
send  a  copy  of  the  decision  to  the 
appellants,  intervenors.  and  Responsible 
Official. 

(e)  Unless  a  higher  level  officer 
exercises  the  discretion  to  review  an 
appeal  decision  as  provided  at 

§  215.56(d).  the  Appeal  Deciding 
Officer's  appeal  decision  is  the  final 
administrative  decision  of  the 
Department  of  Agriculture  and  that 
decision  is  not  subject  to  further  review 
under  this  subpart. 

§  21 5.66    Discretionary  review. 

(a)  Factors  to  consider  regarding 
discretionary  reviews.  Petitions  or 
requests  for  discretionary  review  shall 
not.  in  and  of  themselves,  give  rise  to  a 
decision  to  exercise  discretionary 
review.  In  electing  to  exercise 
discretion,  the  official  conducting 
discretionary  review  should  consider, 
but  is  not  limited  to.  such  factors  as 
controversy  surrounding  the  decision, 
the  potential  for  litigation,  whether  the 
decision  is  precedential  in  natiu'e,  or 


Federal  Register  /  Vol.  58.  No.  70  /  Wednesday.  April  14.  1993  /  Proposed  Rules 


19387 


whether  the  decision  modifies  existing 
policy  or  establishes  new  policy. 

(b)  Decisions  subject  to  discretionary 
review.  As  provided  for  in  §  215.56(d), 
certain  dismissal  decisions  rendered  by 
Forest  Service  line  officers,  and  appeal 
decisions  rendered  by  Regional 
Foresters  and  the  Chief  (§  215.56(c))  are 
subject  to  discretionary  review  at  the 
next  highest  administrative  level. 

(1)  Within  one  day  following  the  date 
of  any  decision  subject  to  discretionary 
review  under  §  215.56(d).  the  Appeal 
Deciding  Officer  shall  forward  a  copy  of 
the  decision  and  the  decision 
documents  (§  215.51)  upon  which  the 
appeal  was  predicated  to  the  next  higher 
officer. 

(2)  The  official  conducting 
discretionary  review  shall  have  15  days 
from  date  of  receipt  to  decide  whether 
to  review  an  Appeal  Deciding  Officer's 
decision,  and  may  request  and  use  the 
appeal  record  in  deciding  whether  to 
review  the  decision,  including  decisions 
to  dismiss. 

(3)  If  the  record  is  requested,  the  15- 
day  period  is  suspended  at  that  point. 
The  Appeal  Deciding  Officer  shall 
forward  it  within  5  days  of  the  request. 

(4)  Upon  receipt,  the  official 
conducting  discretionary  review  shall 
have  15  days  to  decide  whether  to 
review  the  lower  level  decision.  If  that 
officer  takes  no  action  by  the  expiration 
of  the  15-day  period  or  the  additional 
15-day  period  following  receipt  of  the 
record,  the  decision  of  the  Appeal 
Deciding  Officer  stands  as  the  final 
administrative  decision  of  the 
Department  of  Agriculture. 

(5)  The  appellants,  interveners. 
Responsible  Official,  and  Appeal 
Deciding  Officer  shall  be  notified  by  the 
official  conducting  discretionary  review 
ns  to  whether  the  decision  will  be 
reviewed. 

(c)  Basis  for  discretior\ary  review. 
Where  an  official  exercises  the 
discretion  in  §  215.57(d)  of  this  subpart 
to  review  a  dismissal  or  appeal  decision, 
the  discretionary  review  shall  be  made 
on  the  existing  appeal  record  and  the 
Appeal  Deciding  Officer's  decision.  The 
record  shall  not  be  reopened  to  accept 
additional  submissions  from  any  source 
including  the  Appeal  Deciding  Officer 
whose  appeal  decision  is  being 
reviewed. 

(d)  Notification  of  discretionary 
rev/ew.  The  official  conducting 
discretionary  review  shall  conclude  the 
review  within  30  days  of  the  date  of 
notice  issued  to  the  appellants, 
interveners.  Responsible  Official,  and 
Appeal  Deciding  Officer  that  the  lower 
level  decision  will  be  reviewed  and 
shall  send  a  copy  of  the  review  decision 
fn  all  participants. 


(e)  Exhaustion  of  administrative 
remedy.  If  a  discretionary  review 
decision  is  not  issued  by  the  end  of  the 
30-day  review  period,  appellants  and 
interveners  shall  be  deemed  to  have 
exhausted  their  administrative  remedies 
for  purposes  of  judicial  review.  In  such 
cases,  the  participants  shall  be  notified 
by  the  discretionary  level. 

S  21 5.67    Pollqr  In  event  of  judicial 
proceedings. 

It  is  the  position  of  the  Department  of 
Agriculture  that  any  filing  for  Federal 
judicial  review  of  a  decision  subject  to 
review  under  this  subpart  is  premature 
and  inappropriate  unless  the  plaintiff 
has  first  sought  to  invoke  and  exhaust 
the  procedures  available  under  this 
subpart.  This  position  may  be  waived 
upon  a  written  finding  by  the  Chief. 

§  21 5.68    Applicability  and  affective  date. 

(a)  The  appeal  procedures  established 
in  this  subpart  apply  to  decision 
documents  published  on  or  after  [insert 
60  days  from  publication  of  the  final 
rule  in  the  Federal  Register). 

(b)  Decision  documents  signed  prior 
to  [insert  60  days  from  publication  of 
the  final  rule  in  the  Federal  Register] 
remain  subject  to  the  procedures  in 
effect  at  the  time  of  signing. 

PART  217— REQUESTING  REVIEW  OF 
NATIONAL  FOREST  PLANS  AND 
PROJECT  DECISIONS 

2.  The  authority  citation  for  part  217 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  551,472. 

3.  Revise  §  217.19(a)  to  read  as 
follows: 

§  21 7. 1 9    Applicability  and  effactiva  data. 

(a)  The  appeal  procedures  established 
in  this  part  apply  to  appeal  decision 
documents  published  on  or  after 
February  6, 1991  and  before  [insert  60 
days  from  publication  of  the  final  rule 
in  the  Federal  Register]. 
*        •        •        •        • 

Dated:  February  19. 1993. 
F.  Dale  Robertson, 
Chief 
[FR  Doc.  93-8529  Filed  4-13-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

PP  5F03272  and  6F03381/R1186:  FRL- 
457&-1J 

RIN  No.  207a-AC18 

Pesticide  Toleranc*  for  4- 
(Oichloroacetyl)-1-Oxa^ 
Azasplro[4.5]Decane 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
a  time-limited  tolerance  be  established 
for  residues  of  4-(dichloroacetyl)-l-oxa- 
4-azaspiro(4.5ldecane  (CAS  Reg.  No. 
71526-07-3)  in  pesticide  formulations 
applied  to  com  fields  before  the  com 
plants  emerge  from  the  soil  with  a 
maximum  use  level  of  0.4  pound  of  4- 
(dichloroacetyl)-l-oxa-4- 
azaspiro(4.5ldecane  per  acre  at  a  level  of 
0.005  ppm  in  or  on  com.  The  proposed 
regulation  to  establish  a  maximum 
permissible  level  for  residues  of  the 
inert  ingredient  in  or  on  the  commodity 
was  requested  by  the  Monsanto  Co.  This 
time-limited  tolerance  would  expire  on 
January  31, 1998. 
DATES:  Comments,  identified  by 
document  control  number  [OPP- 
300280].  must  be  received  on  or  before 
May  14.  1993. 

ADDRESSES:  By  mail,  submit  comments 
to:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  In  person,  deliver  comments 
to:  Rm.  1128.  CM  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  as  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  Rm.  246  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  RJRTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  Leifer,  Registration  Support 
Branch,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
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Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  711L.  CM  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)  305- 
5180. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

EPA  is  charged  with  administration  of 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a.  Section  408  authorizes  the  Agency 
to  establish  tolerance  levels  and 
exemptions  from  the  requirements  of  a 
tolerance  for  residues  of  pesticide 
chemicals  in  or  on  raw  agricultural 
commodities. 

inert  ingredients  are  all  ingredients 
that  are  not  active  Ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  siu-factants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting  and  spreading  agents; 
propellents  in  aerosol  dispensers:  and 
emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

A  policy  statement  on  inert 
ingredients  published  in  tlie  Federal 
Register  of  April  22. 1987  (52  FR 
13305).  included  data  requirements 
which  were  to  be  used  to  evaluate  the 
risks  posed  by  the  presence  of  an  inert 
ingredient  in  a  pesticide  formulation. 
The  minimal  ("base  set")  data 
requirements  for  inert  ingredients  were 
listed  in  that  policy  statement.  It  was 
also  noted  that,  based  upon  the  results 
of  the  "base  set"  studies,  the  Agency 
may  elect  to  require  additional  data 
such  as  would  be  required  under  40 
CFR  part  158  for  an  aciive  ingredient. 
Included  among  these  additional 
requirements  are  residue  chemistry  data 
which  would  support  the  establishment 
of  a  finite  tolerance  for  the  residues  of 
an  inert  ingredient  in  raw  agricultural 
commodities  and/or  processed  foods. 

In  those  cases  where  the  toxicity  of  an 
inert  ingredient  is  such  that  exposure  to 
the  inert  ingredient  must  be  restricted  to 
assure  that  the  use  of  the  inert 
ingredient  in  a  pesticide  formulation 
does  protect  the  public  health,  EPA  will 
propose  to  establish  a  tolerance  for 
residues  of  the  inert  ingredient  on  raw 
agricultural  commodities. 


n.  Provisions  of  Proposed  Rule 

The  Monsanto  Co.,  Suite  1100,  700 
14th  St.,  NfW.,  Washingion,  DC  20005, 
submitted  pesticide  petitions  (PP) 
5F03272  and  6F03381  to  EPA.  These 
petitions  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  FFDCA,  amend  40  CFR 
part  180  by  proposing  the  establishment 
of  an  exemption  from  the  requirement  of 
a  tolerance  for  residues  of  the  inert 
ingredient  4-(dichloroacetyl)-l-oxa-4- 
azaspiro{4.5]decane  when  used  in 
formulations  of  the  herbicides 
acetochlor  (PP  5F03272)  and  alachlor 
(PP  6F03381)  applied  to  com  fields 
either  before  the  com  plants  emerge 
from  the  soil  or  until  the  com  reaches 
S  inches  in  height  with  a  maximum  of 
0.4-pound  inert  ingredient  per  acre. 

EPA  issued  two  notices,  published  in 
the  Federal  Register  of  August  21,  1985 
(50  FR  33840)  and  on  June  11, 1986  (51 
FR  21233),  announcing  receipt  of 
tolerance  petitions  PP  5F03272  and  PP 
6F03381,  respectively.  The  petitioner 
amended  this  request  on  March  14, 
1986,  eliminating  post-emergence 
treatments  and  subsequent  proposed 
that  a  Sensitivity  of  Method  (SOM) 
tolerance  be  established  for  residues  of 
4-(dichloroacetyl)-l-oxa-4- 
azaspiro(4.5]decane  for  use  as  an  inert 
ingredient  in  pesticide  formulations 
containing  alachlor  (November  10, 
1988)  or  alachlor  (May  30,  1990)  rather 
than  requesting  an  exemption  from  the 
requirement  of  a  tolerance.  Monsanto 
further  amended  these  petitions  on 
March  5. 1991.  requesting  that  4- 
(dichloroacetyl)-l-oxa-4- 
azaspiro[4.5]decane  be  allowed  to  be 
used  as  an  inert  ingredient  (safener)  in 
any  pesticide  formulation  applied  to 
com.  not  specifically  alachlor  or 
acetochlor.  thereby  making  the  two 
petitions  equivalent.  A  safener  is  a 
herbicidal  antidote  tliat  protects 
desirous  crops  while  allowing  the 
herbicide  to  act  on  the  intended  weed 
targets. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  This  inert  ingredient  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  The 
toxicological,  ecological,  and 
environmental  fate  data  considered  in 
support  of  the  proposed  tolerance 
include  the  following: 

1.  An  acute  rat  oral  toxicity  study 
with  an  acute  oral  LDw  of  600 
milligrams  (mg)/kilogram  (kg). 

2.  An  acute  rabbit  dermal  toxicity 
study  with  an  acute  dermal  LDj©  of 
>  5,000  mg/kg. 

3.  A  rabbit  eye  irritation  study  in 
which  4-(dichloroacetyl)-l-oxa-4- 


azaspiro[4.5ldecane  is  determined  not  to 
be  an  eye  irritant. 

4.  An  acute  rat  inhalation  toxicity 
study  with  a  4-hour  inhalation  LCj©  of 
0.27  mg/L. 

5.  A  guinea  pig  dermal  sensitization 
study  in  which  4-(dichloroacetyl)-l-oxa- 
4-azaspiro[4.5ldecane  is  determined  to 
be  a  positive  sensitizer. 

6.  A  90-day  rat  oral  toxicity  study 
with  a  no-observed-effect  level  (NOEL) 
of  120  parts  per  million  (ppm)  or  12  mg/ 
kg/day. 

7.  A  90-day  oral  toxicity  study  with  a 
NOEL  of  30  mg/kg/day  or  1,200  ppm 
(highest  dose  tested). 

8.  A  rat  developmental  effects  study 
with  a  NOEL  for  maternal  toxicity  of  10 
mg/kg/day  and  developmental  toxicity 
of  75  rag/kg/day. 

9.  A  rabbit  developmental  effects 
study  with  a  NOEL  for  maternal  toxicity 
of  10  mg/kg/day  and  developmental 
toxicity  of  10  mg/kg/day. 

10.  Mutagenicity  studies  including 
Salmonella  typhimurium/mammalian 
plate  incorporation  (Ames)  assay.  CHO/ 
HGPRT  gene  mutation  assay,  DNA 
repair  studies  (rat  hepatocyles),  and 
Salmonella/mammalian  activation  gene 
mutation  (Ames)  assay  were  negative 
with  and  without  activation. 

11.  Environmental  fate  studies 
including  hydrolysis,  photolysis, 
aerobic  soil  metabolism,  leaching  and 
soil  adsorption/desorption  and  field 
dissipation. 

A  reference  dose  (RfD)  has  not  been 
established  for  this  chemical.  The 
theoretical  worst-case  maximum  residue 
contribution  (TMRC)  from  the  proposed 
tolerance  is  estimated  to  be 
0.00000186775  mg/kg/bw  (body 
weight)/day  for  the  overall  U.S. 
population. 

This  tolerance  is  being  established  as 
a  time-limited  tolerance  because  the 
Agency  does  not  have  data  from  two 
chronic  feeding/carcinogenicity  studies 
which  are  part  of  the  toxicology  data 
typically  required  to  be  submitted  in 
support  of  a  tolerance  request.  Those 
studies  will  be  required  to  be  submitted 
to  the  Agency  by  April  31, 1997.  When 
the  Agency  receives  these  chronic 
feeding/carcinogenicity  studies  it  will 
reassess  the  tolerance.  However,  based 
upon  4-(dichloroacetyI)-l-oxa- 
4azaspiro(4.5ldecane's  lack  of 
mutagenicity  or  extraordinary  adverse 
effects  in  the  subchronic  or 
developmental  toxicity  studies,  the  low 
degree  of  dietary  exposure  and  the 
restriction  on  exposure  offered  by  a  time 
limitation  on  the  tolerance,  the  Agency 
does  not  believe  that  this  proposed 
tolerance  poses  significant  risks. 

This  tolerance  will  expire  January  31. 
1998.  Residues  not  in  excess  of  these 
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tolerances  will  not  be  considered 
■  actionable  if  a  pesticide  containing  this 
inert  ingredient  is  legally  applied  during 
the  term  of  a  conditional  registration 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
as  amended  and  in  accordance  with  the 
acceptable  labeling  under  a  conditional 
registration.  This  tolerance  will  be 
revoked  if  any  data  indicate  such 
revocation  is  necessary  to  protect  the 
public  health. 

An  anelyticol  method  for 
determination  of  the  nature  of  the 
residue,  gas-liquid  chromatography 
using  an  electron-capture  defector,  has 
been  reviewed  by  the  Agency,  and  upon 
successf^il  completion  of  residue  testing 
under  FDA's  multiresidue  protocols, 
will  be  made  available  in  Uie  Pesticide 
Analytical  Manual.  Vol.  II  (PAM  H).  for 
enforcement  purposes.  In  the  interim, 
the  method  will  be  available  at  the 
address  given  below.  By  mail:  Calvin 
Furlow,  Public  Response  and  Program 
Resources  Branch.  Field  Operations 
Division  i(H7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  |M)1  M  St..  SVV.,  Washington, 
DC  2O460.  Office  location  and  telephone 
number:  Rm.  1128C,  CM  #2, 1921 
Jefferson iDavis  Hwy.,  Arlington,  VA 
22202,  (703)  305-5232. 

Based  upon  the  above  information 
considered  by  the  Agency,  the 
regulation  established  for  4- 
(dichloro|acetyl-l-oxa-4- 
azaspiro[i4.5ldecane  would  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  tplerance  be  established  as  set 
forth  below. 

Any  parson  who  has  registered  or 
submitte(3  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Rodenticide.  and  Fungicide 
Act  (FIFF|.^)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  mjay  request  within  30  days  after 
piibiicatiijin  of  diis  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  iAct. 

Interestjad  persons  are  invited  to 
submit  wj-itten  comments  on  the 
proposed jregulation.  Comments  must 
bear  a  notjation  indicating  the  document 
control  nimber.  [PP  5F03272  and 
6F03381/R1186].  All  vvTitten  comments 
filed  in  response  to  this  petition  will  be 
available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

The  Office  oJF  Management  and  Budget 
has  exempted  this  rule  from  the 


requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Slat.  1164,  5  U.S.C.  601-612). 
the  administrator  has  dotenriined  that 
regulations  establishing  tolerances  or 
raising  tolerance  levels  or  establishing 
exemptions  from  tolerance  requirements 
do  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  published  in  the  Federal 
Register  of  May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procediire,  Agricultural  commodities. 
Pesticide  and  pests.  Recording  and 
recordkeeping  requirements. 

Dated:  March  25,  1993. 

Lawrence  E.  Cullccn. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PartiaO-fAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  C.  by  adding  new 
§  180.465.  to  read  as  follows: 

§  180.465  4-(Dlchloro8cetyl>-t-oxa-4- 
azaspiro[4.5]decane. 

Tolerances,  to  expire  January  31. 
1998,  are  established  for  residues  of  4- 
(dichloroacetyl)-l-oxa-4- 
azaspiro[4.5ldecane  (CAS  Reg.  No. 
71526-07-3)  when  used  as  an  inert 
ingredient  (safenor)  in  pe.sticide 
formulations  applied  to  com  fields 
before  the  com  plants  emerge  from  the 
soi!  with  a  maximum  use  level  of  0.4 
•pound  per  acre  per  year  in  or  on  the 
following  raw  agricultural  commodities: 


Commodity 


Parts  per 
mUiion 


Com.  hxkjer  (fifciO) 
Com,  foraga  ;t:eid) 
Com,  grain  (ti&d)  .. 


0.005 
0.005 
0.005 


(FR  Doc.  93-3565  Filed  4-13-93:  8:45  ami 
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40  CFR  Parti  BO 

[PP  1 E3965/P557;  FRL-4578-6] 

RIN  No.  207O-AC18 

Pesticide  Tolerance  for  Pendimethalln 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  residues  of 
the  herbicide  pendimethalln  and  its 
metabolite  in  or  on  the  raw  agricultural 
commodity  dry  bulb  onions.  The 
proposed  regulation  to  establish  a 
maximum  permissible  level  for  residues 
of  the  herbicide  in  or  on  the  commodity 
was  requested  in  a  petition  submitted  by 
the  Interregional  Research  Project  No.  4 
lIR-4). 

DATES:  Comments,  identified  by  the 
document  control  number  [1E3965/ 
P557).  must  be  received  on  or  before 
May  14.  1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (H7506C).  Office  of 
Pesticide  Programs.  Eavironmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  bo  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson.  Emergency 
Response  and  Minor  Use  Section 
fH7505W),  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
No.  1.  Sixth  Floor.  Crystal  Station  #1. 
2300  Jefferson  Davis  Hwy..  Arlington, 
VA  22202,  (703)-308  8783. 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231.  Rutgers 
University,  New  Brunswick.  NJ  08903, 
has  submitted  pesticide  petition  1E3965 
to  EPA  on  behalf  of  the  Agricultural 
Experiment  Stations  of  California. 
Michigan,  New  York.  Tennessee,  and 
Puerto  Rico.  This  petition  requested  that, 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
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Cosmetic  Act  (21  U.S.C.  346a{e)) 

!>ropose  the  establishment  of  a  tolerance 
or  residues  of  pendimethalin  |N-(1- 
ethylpropyl)-3.4-dimethyl-2.6- 
dinitrobenzenamine]  and  its  metabolite 
4-|(l-ethylpropyl)aminoj2-methyl-3,5- 
dinitrobenzyl  alcohol  in  or  on  the  raw 
agricultural  commodity  dry  bulb  onions 
at  0.1  part  per  million  (ppm). 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  2-year  feeding  study  in  dogs  with 
a  no-observed-effiect-level  (NOEL)  of 
12.5  milligrams  (mg]/kilogram  (kg]/day 
based  on  an  increase  in  serum  alkaline 
phosphatase  and  increased  liver  weight 
and  hepatic  lesions. 

2.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  500, 
2.500.  or  5,000  ppm  (equivalent  to  25. 
125.  or  250  mg/kg/day  in  males,  and  35, 
175,  or  350  mg/kg/day  in  females)  with 
a  reproductive  NOEL  of  500  ppm  based 
on  decreased  pup  weight  and  a  parental 
NOEL  of  500  ppm  based  on  a  decrease 
in  body  weight  gain  and  food 
consumption. 

3.  A  developmental  toxicity  study  in 
rabbits  given  gavage  dosages  of  1.5.  30. 
and  60  mg/kg/'day  was  negative  for 
developmental  toxicity. 

4.  A  developmental  toxicity  study  in 
rats  given  gavage  dosages  of  125,  250, 
and  500  mg/kg/day  was  negative  for 
developmental  toxicity. 

5.  Mutagenicity  studies  including 
gene  mutation  (positive  results  in 
strains  TA1538  and  TA98  (frame-shift 
mutations)  with  metabolic  (S9) 
activation);  structural  chromosomal 
aberrations  (negative  results  with  in 
vitro  cytogenetic  analysis  using  Chinese 
hamster  ovary  cells,  with  and  without 
activation);  and  other  genotoxic  effects 
(negative  results  in  DNA  damage/repair 
test). 

6.  An  18-month  carcinogenicity  study 
in  mice  fed  diets  containing  0.  100,  500, 
or  5,000  ppm  with  no  increases  in 
neoplasms  (tumors)  observed  under  the 
conditions  of  the  study. 

7.  A  2-year  chronic  feeding/ 
carcinogenicity  study  in  rats  fed  diets 
containing  0.  100,  500.  or  5.000  ppm 
(approximately  0.  5,  25.  or  250  mg/kg/ 
day)  with  a  NOEL  for  systemic  effects  of 
100  ppm  (5  mg/kg/day)  based  on 
pigmentation  of  the  thyroid  follicular 
cells  in  male  and  female  rats. 
PendimethaUn  was  associated  with  a 
statistically  significant  increased  trend 
in  thyroid  follicular  cell  adenomas 
(benign  tumors)  and  a  significant 
increase  using  pair  wise  comparisons 
between  the  controls  and  the  groups  fed 
diets  containing  5,000  ppm.  There  was 


no  statistically  significant  increase  in 
carcinomas  at  any  feeding  level  tested. 

8.  A  second  2-year  chronic  feeding/ 
carcinogenicity  study  in  male  rats  fed 
diets  containing  0, 1,250.  2.500,  3,750  or 
5.000  ppm  (approximately  0.  51, 103, 
154  or  213  mg/kg/day)  with  a  NOEL  of 
less  than  1,250  ppm  for  systemic  effects 
based  on  nonneoplastic  thyroid 
follicular  cell  changes  and  increased 
liver  weight.  Pendimethalin  was 
associated  with  a  statistically  significant 
increased  trend  and  pairwise 
comparison  at  5,000  ppm  for  follicular 
cell  adenomas  of  the  thyroid. 

Based  on  a  weight-of-evidence 
determination,  the  Agency  has  classified 

f)endimethalin  as  a  Group  C  carcinogen 
possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals).  This  decision,  which  is  in 
accordance  with  proposed  Agency 
guidelines  published  in  the  Federal 
Register  of  November  23. 1984  (49  FR 
46294),  was  based  on  the  following 
considerations: 

1.  There  was  positive  evidence  for 
benign  thyroid  tumors  in  rats  at  the  high 
dose  feeding  level  (5.000  ppm). 

2.  The  chemical  was  not  associated 
with  increases  in  tumors  when  fed  to 
mice  at  dose  levels  ranging  from  100  to 
5,000  ppm. 

3.  Pendimethalin  induces  gene 
mutation,  but  not  chromosomal 
aberrations  or  DNA  damage/repair. 

4.  Structurally  related  compounds 
showed  evidence  of  tumorigenic 
activity:  the  thyroid  follicular  cell  tumor 
response  is  also  seen  in  two  other 
members  of  this  class  of  compounds. 
Differences  in  the  chemical  structures  of 
pendimethalin  and  the  related 
compounds  that  show  evidence  of 
tumorigenic  activity  limit  the  usefulness 
of  structure-activity  comparisons  for 
pendimethalin. 

Quantification  of  carcinogenic  risk 
was  considered  inappropriate  for 
pendimethalin  based  on  the  uncertain 
significance  of  an  increased  occurrence 
of  benign  thyroid  tumors  at  the  high 
dose  level  (5,000  ppm)  in  rats  and  the 
lack  of  other  conclusive  evidence  of 
carcinogenicity.  The  Agency  believes 
that  the  data  do  not  indicate  a 
likelihood  that  this  chemical  poses  a 
significant  human  carcinogenic  risk. 

For  purpose  of  risk  characterization 
the  Reference  Dose  (RID)  is  used  for 
quantification  of  human  risk  resulting 
from  dietary  exposure  to  residues  of 
pendimethalin.  The  RfD  is  established 
at  0.4  mg/kg  of  body  weight  (bwt)/day 
based  on  a  NOEL  of  12.5  mg/kg  bwt/day 
from  the  2-year  feeding  study  in  dogs 
and  an  uncertainty  factor  of  300.  The 
theoretical  maximum  residue 
contribution  (TMRC)  from  published 


and  proposed  uses  of  pcr.'iim?**'?!''? 
utilize  less  than  1  percent  of  the  RfD  foi 
the  general  population,  or  2.0  percent  of 
the  RfD  for  the  subgroup  most  highly 
exposed  (children  aged  one  through  six 
years). 

The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  the  proposed  tolerance,  and  an 
adequate  analytical  method,  gas 
chromatography,  is  available  for 
enforcement  purposes.  An  analytical 
method  for  enforcing  this  tolerance  has 
been  published  in  the  Pesticide 
Analytical  Manual  (PAM).  Vol.  II.  No 
secondary  residues  in  meat.  milk, 
poultry,  or  eggs  are  expected  since  dry 
bulb  onions  are  not  considered  a 
livestock  feed  commodity.  There  are 
presently  no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency  the  tolerance 
established  by  amending  40  CFR 
180.361  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
406(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  VkTitten  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  1E3965/P5571.  All 
wrritten  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C,  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 
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List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  25, 1993. 

Lawrence  E.  Culleen, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  foUows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.361,  paragraph  (a)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  raw  agricultural 
commodity  dry  bulb  onions,  to  read  as 
follows: 

§  1 80.361    Pendimethalin;  tolerances  for 
residue*. 

(a)*     •     • 


I 


Commodity 


Parts  per 
million 


Onions,  dfv  butt) 


».  diy  bulb 

•I    •       • 


0.1 


[FR  Doc.  83-8570  Filed  4-13-93;  8:45  am] 

BtUJNG  CODE  6SM-G0-F 

40  CFR  Part  180 

[PP  2E41 0a/P558;  FRL-4578-71 

RIN  No.  2070-AC 

Pesticide  Tolerance  for  N,N-Dlethyl-2- 
(1-Naphthalenyloxy)  Proplonamide 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
a  tolerance  be  established  for  residues  of 
the  herbicide  N,iV-diethyl-2-(l- 
naphthalenyloxy)  propionamide  (also 
referred  to  as  naproparaide)  in  or  on  the 
raw  agricultural  commodity  sweet 
potato.  The  proposed  regulation  to 
establish  a  maximum  permissible  level 
for  residues  of  the  herbicide  in  or  on  the 
commodity  was  requested  in  a  petition 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  2E4108/ 
P558],  must  be  received  on  or  before 
May  14, 1993 


ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to;  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  L.  Jamerson,  Emergency 
Response  and  Minor  Use  Section 
(H7505W),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
6th  Floor,  CS  #1,  2800  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202.  (703)-308- 
8783. 

SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903, 
has  submitted  pesticide  petition  (PP) 
2E4108  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Stations  of 
California,  NortJi  Carolina,  and 
Louisiana.  The  petition  requested  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  346a(e)), 

{>ropose  the  establishment  of  a  tolerance 
or  residues  of  the  herbicide  N.N- 
diethyl-2-(l- 

naphthalenyloxy)propionamide  in  or  on 
the  raw  agricultural  commodity  sweet 
potato  at  0.1  part  per  million  (ppm). 
The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  proposed 
tolerance  include: 

1.  A  chronic  toxicity  feeding  study  in 
dogs  fed  diets  containing  10,  70,  or  500 
milligrams  (mg)/kilogram  (kg)/day  with 
a  no-observed-effect  level  (NOEL)  of  70 
mg/kg  day  based  on  decreased  body 


weight  gain  and  food  consumption  in 
male  and  female  beagle  dogs. 

2.  A  development  toxicity  study  in 
rats  given  gavage  dosages  of  100,  300,  or 
1,000  mg/kg  widi  a  maternal  NOEL  of 
300  mg/kg/day  based  on  decreased  body 
weight  gain  and  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study. 

3.  A  developmental  toxicity  study  in 
rabbits  given  gavage  dosages  of  100,  300. 
or  1.000  mg/kg  with  a  maternal  NOEL 
of  300  mg/kg/day  based  on  decreased 
body  weight  gain  and  decreased  food 
consumption  at  the  highest  dose  tested 
(1.000  mg/kg/day)  and  no 
developmental  toxicity  observed  under 
the  conditions  of  the  study. 

4.  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  10,  30, 
or  100  mg/kg/day  with  NOEL's  for 
parental  and  fetal  effects  (decreased 
weight  gain)  at  30  mg/kg/day.  No 
reproductive  effects  were  observed 
under  the  conditions  of  the  study. 

5.  A  2-year  feeding/carcinogenicity 
study  in  rats  fed  diets  containing  10,  30, 
or  100  mg/kg/day  with  a  systemic  NOEL 
of  30  mg/kg/day  based  on  body  weight 
inhibition  at  the  100  mg/kg/day  dose. 
There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study  at  any  dosage  level  tested. 

6.  A  2-year  carcmogenicity  study  in 
mice  fed  diets  containing  60,  450,  3,500 
or  7.000  ppm  with  NOEL's  for  systemic 
effects  of  450  ppm  (equivalent  to  55/70 
mg/kg/day  for  male/female)  based  on 
decreased  body  weight  gain.  The  study 
was  negative  for  carcinogenic  effects  at 
all  dosage  levels  tested. 

7.  Napropamide  did  not  induce  gene 
mutation  in  bacteria  (Ames  test). 
Napropamide  did  not  induce  forward 
mutations  in  Chinese  hamster  ovary 
cells,  and  no  unscheduled  DNA 
synthesis  was  noted  in  tests  using 
primary  hepatocytes  from  male  rats. 
Napropamide  did  induce  gene  mutation 
in  Chinese  hamster  lung  cells  with  S9 
activation.  But  was  negative  without  S9 
activation. 

Data  current  lacking  include  other 
genotoxic  effects,  and  a  general 
metabolism  study. 

The  reference  dose  (RfD),  based  on  the 
three-generation  reproduction  study  in 
rats  with  a  NOEL  of  30  mg/kg/day  and 
using  an  imcertainty  factor  of  300,  is 
calculated  to  be  0.1  mg/kg  of  body 
weight  (bw)/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  published  tolerances  and  the 
proposed  tolerance  for  sweet  potatoes 
utilizes  less  than  1  percent  of  the  RflD 
for  the  general  population,  and  2 
percent  of  the  RfD  for  the  most  highly 
exposed  subgroup  (nonnursing  infants 
less  than  1  year  old). 
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The  nature  of  the  residue  is 
adequately  understood  for  the  purpose 
of  this  tolerance.  An  adequate  analytical 
method,  gas  chromatography,  is 
available  for  enforcement  purposes  in 
the  Pesticide  Analytical  Manual,  Vol.  II 
(PAM-U). 

No  secondary  residues  are  expected  to 
occur  in  meat,  milk,  poultry,  or  eggs 
since  sweet  potato  is  not  considered  a 
livestock  feed  item.  There  are  presently 
no  actions  pending  against  the 
continued  registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR 
180.328  would  protect  the  public 
health.  Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  tnis  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  2E4108/P558I.  All 
written  comments  filed  In  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resource 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 


Dated:  April  2, 1993. 

Lawrenoa  E.  CallMn, 

Acting  Dinctor.  Registration  Division,  Office 

of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  ieO-{AMENDEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.328.  paragraph  (a)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  raw  agricultural 
commodity  sweet  potato,  to  read  as 
follows: 

f  180.328    N,N-0<ethyt-2-(1- 
naphttialenyloxy)proplonainld«;  tolarances 
for  rMidues. 
(a)*     •     • 


CommoddM 


Parts  per 
miWon 


Sweet  potato _... 


0.1 


(PR  Doc.  93-8728  Filed  4-13-93;  8:45  am) 
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40  CFR  Part  455 
[FRL-4613-€] 

Pesticides  Chemicals  Manufacturing 
Category  Effluent  Limitations 
Guidelines,  Pretreatment  Standards, 
and  New  Source  Performance 
Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  On  April  10, 1992.  EPA 
published  proposed  effluent  limitations 
guidelines  and  standards  under  the 
Clean  Water  Act  for  the  pesticides 
chemicals  manufacturing  industry.  EPA 
is  making  available  for  public  comment 
additional  information  that  has  been 
received  since  the  time  of  the  proposed 
regulations. 

DATES:  Comments  on  the  new,  post- 
proposal  information  must  be  received 
by  May  14. 1993. 
ADDRESSES:  Comments  are  to  be 
submitted  to:  Dr.  Thomas  E.  Fielding. 
Engineering  and  Analysis  Division 
(WH-552).  U.S.  EPA,  401  M  Street  SW., 
Washington.  DC  20460.  The  record  for 
this  rulemaking  is  available  for  public 
review  at  the  EPA  Office  of  Water 


Docket.  Waterside  Mall  Room  L102. 401 
M  Street  SW.,  Washington.  DC 
Members  of  the  public  who  wish  to 
review  the  record  may  schedule  an 
appointment  by  telephone  at  (202)  260- 
3027.  EPA  regulations  at  40  CFR  Part  2 
provide  that  a  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  E.  Fielding  at  (202)  260-7156. 
SUPPt£MENTARY  INFORMATION:  On  April 
10, 1992,  EPA  published  proposed 
regulations  that  would  limit  the 
discharge  of  pollutants  into  navigable 
waters  of  the  United  States  and  into 
publicly  owned  treatment  works  by 
existing  and  new  facilities  that 
manufacture  pesticide  active  ingredients 
("PAIS")  (57  FR  12560).  These 
regulations,  called  effluent  limitations 
guidelines  and  standards  ("effluent 
guidelines"),  were  proposed  under  the 
authority  of  the  Federal  Clean  Water  Act 
(the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972.  33  U.S.C  1251  et 
seq.,  as  amended.)  These  effluent 

Ejidelines  would  establish  discharge 
mitations  for  existing  sources  based  on 
best  practicable  control  technology 
("BPT"),  best  conventional  control 
technology  ("BCT").  best  available 
technology  economically  achievable 
("BAT"),  new  source  performance 
standards  ("NSPS")  based  on  "best 
available  demonstrated  control 
technology."  and  pretreatment 
standards  for  new  and  existing  indirect 
dischargers.  EPA  also  proposed  new  test 
procedures  for  the  analysis  of  pesticide 
pollutants  in  the  Pesticide  Chemicals 
category. 

The  purpose  of  today's  notice  is  to 
inform  the  public  that  since  the  time  of 
the  proposed  regulations,  EPA  has 
received  additional  information  that  it  is 
considering  in  developing  the  final 
effluent  guidelines  for  pesticides 
manufacturers.  EPA  is  making  this 
additional  information  available  in  the 
public  record  for  this  rulemaking 
(except  for  information  that  is  claimed 
to  be  confidential  business  information), 
and  EPA  will  accept  public  comments 
on  this  new  information  if  the 
comments  are  submitted  by  the  date 
given  above.  The  new  information  that 
EPA  is  accepting  comments  on  consists 
of  the  following: 

A.  New  Information  Received.  EPA 
received  comments  on  the  April.  1992 
proposed  regulations  from 
approximately  35  interested  parties.  A 
number  of  the  commenters  submitted 
new  information  to  EPA  consisting  of 
the  following: 

1.  Additional  long-term  treatment 
system  performance  data  for  control  of 
discharges  of  PAIs.  These  new  data 
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provide  information  on  treatment 
system  performance  over  a  wider  variety 
of  conditions  than  was  previously 
available. 

2.  Long-term  treatment  system 
performance  data  for  new  treatment 
systems  to  control  discharges  of  PAIs. 
These  new  treatment  systems  were 
installed  after  the  period  for  which  EPA 
collected  information  for  the  proposed 
rulemaking;  they  replaced  inadequate 
treatment  or  supplemented  existing 
treatment.  EPA  expects  that  the  new 
data  will  allow  more  of  the  limitations 
to  be  based  on  demonstrated 
performance  of  full-scale  treatment 
systems  instead  of  treatment  system 
performance  data  transferred  from  other 
PAIs  or  estimates  from  treatability 
studies  of  the  performance  expected  of 
full-scale  treatment. 

3.  Analytical  methods  that  are  used  by 
dischargers  to  monitor  PAIs  in 
discharges,  where  the  commenter 
believes  the  proposed  EPA  methods  are 
different  from  those  currently  in  use. 

Some  of  this  new  information  was 
submitted  to  EPA  after  the  close  of  the 
public  comment  period  for  the  proposed 
regulations.  The  Agency  is  not  required 
to  consider  those  late  submissions  as  a 
part  of  this  rulemaking.  However.  EPA 
has  determined  that  it  is  important  to 
consider  all  of  this  new  information  in 
developing  the  final  effluent  guidelines 
for  pesticides  manufacturers,  since 
much  of  this  new  information  concerns 
some  of  the  most  toxic  and 
voluminously  produced  PAIs  being 
manufactured,  and  since  the  new 
information  may  resuU  in  significant 
changes  to  the  Hmitations  being 
developed.  Therefore.  EPA  is  accepting 
comments  on  the  new  information 
received  both  before  and  after  the  close 
of  the  public  comment  period,  although 
the  portions  of  this  new  information 
that  have  been  claimed  to  be 
confidential  business  information  are 
not  being  made  available  for  public 
comment  EPA  will  use  the  new  long- 
term  treatment  system  performance  data 
to  calculate  final  limitations  using  the 
same  methodology  that  was  used  to 
develop  the  limitations  In  the  proposed 
regulations. 

EPA  is  also  adding  to  the  record,  and 
soliciting  public  comments  on.  reports 
of  meetings  with  industrial  parties  held 
generally  to  discuss  the  above 
information,  and  related 
correspondence. 

B.  Material  That  Is  No  Longer 
Confidential.  At  the  time  of  the 
proposal.  EPA  excluded  from  the  public 
record  all  material  that  was  claimed  by 
the  submitter  to  be  confidential  business 
information  ("CBI").  Some  submitters, 
however,  have  recently  withdrawn  their 


CBI  claims.  Therefore.  EPA  is  putting 
into  the  public  record  and  making 
available  today  for  comment  the 
following  information  that  was 
previously  excluded  from  the  record  as 
CBI: 

•  Questionnaire  responses  (both 
technical  and  economic)  for  11  plants 
that  withdrew  their  CBI  claims; 

•  Related  trip  reports,  sampling  plans 
and  reports,  health  and  safety  plans, 
sampling  data,  and  correspondence  for 
six  of  these  11  plants  that  were  visited 
and/or  sampled; 

•  Long-term  treatment  system 
performance  data  provided  by  five  of 
these  11  plants; 

•  EPA's  development  of  limitations 
based  on  this  information  previously 
claimed  to  be  CBI,  along  with  the 
analysis  of  the  cost  impacts  on  these  11 
plants. 

Information  similar  to  the  above  has 
also  been  placed  in  the  record  with 
respect  to  a  number  of  companies  that 
only  partially  withdrew  their  previous 
CBI  claims.  In  a  few  cases,  these 
companies  provided  a  new  copy  of  their 
information  to  EPA  that  is  suitable  for 
inclusion  in  the  public  record  because 
all  information  that  is  the  subject  of 
their  CBI  claims  has  been  deleted. 

C.  Conclusion.  EPA  stresses  that  it  is 
accepting  comments  at  this  time  only  on 
the  information  being  added  to  the 
public  record,  as  described  in  this 
notice.  This  additional  information 
appears  in  a  separate  part  of  the  files 
containing  the  public  record  for  this 
rulemaking.  EPA  is  not  reopening  the 
comment  period  and  will  not  consider 
new  comments  with  respect  to  any  other 
information. 

EPA  believes  that  the  time  period  of 
30  days  provided  in  this  notice  for 
comments  affords  the  public  a  full  and 
fair  opportunity  to  comment  on  the  new 
information  described  above.  In 
addition,  pursuant  to  a  judicial  consent 
order,  EPA  is  required  to  promulgate  the 
final  effluent  guidelines  for  pesticides 
manufacturers  by  July  31, 1993.  This 
tight  time  fi-ame  restricts  EPA  fit)m 
providing  a  longer  period  within  which 
to  submit  public  comments  on  this  new 
information.  • 

Dated:  March  24, 1993. 
Martha  G.  Prothro, 

Acting  Assistant  Administrator  for  Water. 
IFR  Doc.  93-8703  Filed  4-13-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[ET  Docket  No.  »-62;  FCC  9»-142] 

Radiofrequency  Radiation  Exposure 
Guidelines 

AGENCY:  Federal  Communications 
Commission  (FCC). 

ACTION:  Proposed  rule. 


8U1IMARY:  The  Commission  is  proposing 
to  amend  and  update  the  guidelines  and 
methods  it  uses  for  evaluating  the 
environmental  effects  of  radiofi«quency 
(RF)  radiation.  Specifically,  the 
Commission  is  proposing  to  use  the  new 
guidelines  for  evaluating  human 
exposure  to  RF  energy  developed  by  the 
Institute  of  Electrical  and  Electronics 
Engineers,  Inc.  (IEEE)  and  adopted 
recently  by  the  American  National 
Standards  Institute  (ANSI).  These 
guidelines  have  been  designated  IEEE 
C95.1-1991  by  the  IEEE  and  ANSI/IEEE 
C95.1-1992  by  ANSI.  The  Commission 
is  taking  this  action  since  the  previous 
guidelines  it  has  been  using,  ANSI 
C95.1-1982,  have  been  withdrawn  by 
ANSI  and  replaced  by  the  new 
guidelines.  Therefore,  the  Commission 
is  following  the  lead  of  ANSI  and  the 
IEEE  in  proposing  to  adopt  guidelines 
that  are  more  up  to  date  and 
scientifically  supportable  than  those 
they  replace.  The  Commission's  use  of 
the  new  guidelines  will  ensure  that 
FCC-regulated  transmitters  and  facilities 
comply  with  the  latest  safety  standards 
for  RF  exposure. 

DATES:  Comments  are  due  on  August  13, 
1993.  Reply  comments  are  due  on 
September  13, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  Cleveland,  Office  of 
Engineering  and  Technology,  Federal 
Communications  Commission, 
Washington,  DC  20554,  (202)  653-8169. 

SUPPtiMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  ET  Docket  93- 
62.  FCC  93-142,  adopted  March  11, 
1993,  and  released  April  8, 1993.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (room  239),  1919 
M  Street  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  B57- 
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3800.  2100  M  Street  NW..  suite  140, 
Washington.  DC  20037. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  In  order  to  fulHlI  its  responsibilities 
under  the  National  Environmental 
Policy  Act  (NEPA),  the  Commission  has 
previously  adopted  rules  (47  CFR 
1.1301  et  seq.)  to  provide  for 
environ.T.ental  processing  of 
applications  for  facilities  that  might 
have  a  signincent  environmental 
impact.  Potential  environmental  impact 
from  FCC-regulated  services  is  possible 
due  to  human  exposure  to 
radiofrequency  (RF)  radiation  from 
transmitting  sources.  Therefore,  in  1985, 
the  Commission  adopted  a  Report  and 
order  (50  FR  11151,  March  20, 1985)  to 
provide  for  evaluation  for 
environmental  RF  radiation  from  certain 
FCC-authorized  facilities  and  services. 
This  was  followed  by  a  Second  Report 
and  Order  (52  FR  13240,  April  22.  1987) 
further  defining  FCC  policy  and 
providing  for  categorical  exclusion  of 
certain  facilities.  Several  subsequent 
proceedings  have  also  addressed  this 
issue.  The-Commission's  policies  in  this 
area  are  set  forth  in  §  1.1307(b)  of  the 
FCC's  Rules  and  Regulations  (47  CFR 
1.1307(b)). 

2.  Since  1985  the  Commission  has 
used  the  1982  RF  protection  guides  of 
the  American  National  Standards 
Institute  (ANSI),  designated  ANSI 
C95. 1-1982,  for  evaluating  potential 
environmental  impact  due  to  RF 
emissions  from  FCC-regulated 
transmitters.  Recently,  ANSI  adopted 
new  guidelines  to  replace  the  1982 
protection  guides.  The  new  guidelines, 
designated  by  ANSI  as  ANSI/EEE 
C95. 1-1992,  were  originally  developed 
by  the  Institute  of  Electrical  and 
Electronics  Engineers,  Inc.  (IEEE).  The 
IEEE  designation  is  IEEE  C95. 1-1991. 
Complete  copies  of  these  guidelines  can 
be  purchased  either  from  the  IEEE,  (800) 
678-4333,  or  from  ANSI,  (212)  642- 
4900.  Copies  of  the  guideUnes  and 
related  documents  can  also  be  reviewed 
at  the  FCC  during  regular  business 
hours. 

3.  The  new  ANSI/IEEE  guidelines 
contain  a  number  of  significant 
differences  from  the  previous  guidelines 
that  they  replace.  For  example,  the  new 
guidelines  specify  two  sets  of  exposure 
recommendations,  one  for  "controlled 
environments"  (usually  involving 
workers)  and  another,  generally  more 
restrictive,  for  "uncontrolled 
environments"  (usually  involving  the 
general  public).  The  1982  ANSI 
guidelines  specified  only  one  set  of 
exposure  limits  for  everyone. 


4.  The  1992  ANSI/IEEE  guidelines 
also,  for  the  first  time,  include  specific 
restrictions  on  currents  induced  in  the 
human  body  by  RF  fields. 
Recommended  exposure  levels  are  given 
for  both  induced  and  contact  RF 
currents.  The  guidelines  also  contain 
significant  changes  in  exclusions  and 
power  levels  permitted  for  low-power 
devices,  such  as  hand-held  radios  and 
telephones. 

5.  In  view  of  ANSI's  adoption  of  these 
revised  guidelines,  the  Commission 
believes  that  it  is  now  necessary  for  the 
FCC  also  to  update  the  RF  exposure 
guidelines  it  uses  in  evaluating 
environmental  impact  from  FCC- 
regulated  transmitters  and  facilities. 
Therefore,  the  Commission  is  proposing 
to  begin  using  the  ANSI/IEEE  C95.1- 
1992  standard  for  purposes  of 
evaluating  environmental  RF  radiation 
exposure  duo  to  FCC-regulated 
transmitters,  facilities,  and  services. 
These  new  guidelines  are  more  up  to 
date  with  respect  to  scientifically-based 
criteria,  and  they  should  ensure  that  the 
FCC  is  using  the  latest  RF  safety 
standards  in  considering  environmental 
impact. 

6.  The  Commission  recognizes  that 
evaluating  the  biological  effects  of  RF 
and  microwave  energy  is  a  complex  and 
controversial  subject  and  that  the 
adoption  of  new  guidelines  will  raise  a 
number  of  issues  and  implementation 
concerns.  Examples  of  such  issues  are: 
Defining  "controlled"  and 
"imcontrolled"  environments,  the  new 
requirements  regarding  induced  and 
contact  currents,  discontinuities  in 
exposure  restrictions  in  the  FM 
broadcast  band,  differences  between  the 
ANSI/IEEE  guidelines  and  other  RF 
exposure  standards,  evaluation  of  band- 
held  devices,  and  the  impact  on  existing 
facilities  and  services.  These  matters  are 
discussed  in  the  Notice,  and  the 
Commission  invites  comments 
regarding  them. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C.  603,  an  initial 
regulatory  flexibility  analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 
There  may  be  significant  economic 
impact  on  small  regulated  entities  as  a 
result  of  this  action.  However,  the  extent 
of  this  potential  impact  will  depend  on 
decisions  made  with  respect  to 
categorical  exclusion  of  transmitters 
from  environmental  analysis  with 
respect  to  radiofrequency  radiation. 


Ex  Parte 

This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  £x 
parte  presentations  are  permitted, 
except  during  the  Stmshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
generally,  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Procedural  lufonnation 

Accordingly,  there  is  hereby 
instituted  a  Notice  of  Proposed  Rule 
Making  in  this  proceeding  to  amend 
part  1  of  the  Commission's  Rules  and 
Regulations.  All  interested  parties  may 
file  comments  on  this  proposal  on  or 
before  August  13, 1993.  Reply 
comments  shall  be  filed  on  or  before 
September  13, 1993.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments  and 
supporting  comments.  If  participants 
would  like  each  Commissioner  to 
receive  a  personal  copy  of  their 
comments,  an  original  and  nine  copies 
must  be  filed.  Comments  and  reply 
comments  should  be  sent  to  the  Office 
of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street  NW..  Washington,  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (room  239)  of  the 
Federal  Communications  Commission, 
1919  M  Street  NW.,  Washington,  DC 
20554. 

List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedure.  National  Environmental 
Policy  Act,  Radiofrequency  radiation. 

Federal  CommunicatioDS  Conunissioo. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-«678  Filed  4-1J-93:  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-73,  RM-6097] 

Radio  Broadcasting  Services;  Nogales, 
AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Felix  Corporation 
requesting  the  allotment  of  FM  Channel 
256A  to  Nogales,  Arizona,  as  that 
commimity's  second  local  FM  service. 
Coordinates  for  this  proposal  are  31-20- 
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24  and  110-54-56.  Mexican 
concurrence  will  be  requested  for  the 
proposed  allotment. 

DATES:  Comments  must  be  filed  oh  or 
before  June  1, 1993,  and  reply 
comments  on  or  before  June  16, 1993. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554.  In  addiUon  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Robert 
Lewis  Thompson,  Esq.,  Pepper  k 
Corazzini,  1776  K  Street.  NW.,  suite 
200,  Washington.  DC  20006.  • 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-73,  adopted  March  8, 1993.  and 
released  April  8, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  {room  230),  1919  M 
Street,  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.  (202)  857- 
3800,  2100  M  Street,  NW..  suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  npt  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  CcHnmission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc  93-8629  Filed  4-13-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-74.  RM-8153] 

Radio  Broadcasting  Services;  Yenno, 
CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Antelope  Broadcasting 
Co..  hic.  ("petitioner"),  permittee  of 
Station  KYHT(FM).  Yermo,  California, 
seeking  the  substitution  of  Channel 
287B1  for  Channel  287A  and 
modification  of  its  authorization 
accordingly  to  specify  operation  on  the 
higher  powered  channel. 

Petitioner's  modification  proposal 
comphes  with  the  provisions  of 
§  1.420(g)  of  the  Commission's  Rules. 
Therefore,  we  will  not  accept  competing 
expressions  of  interest  in  the  use  of 
Channel  287B1  at  Yermo  or  require  the 
petitioner  to  demonstrate  the 
availabiUty  of  an  additional  equivalent 
class  channel.  Coordinates  for  this 
proposal  are  35-01-39  and  116-33-51. 
Mexican  concurrence  will  be  requested 
for  this  allotment. 

DATES:  Comments  must  be  filed  on  or 
before  June  1.  1993,  and  reply 
comments  on  or  before  June  16, 1993. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  hi  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  F. 
Garziglia,  Esq.,  Pepper  &  Corazzini, 
1776  K  Street.  NW..  Washington,  DC 
20006. 

FOR  FURTMER  INFORMATION  CONTACT: 

Nancy  Joyner,  Mass  Media  Bureau.  (202) 
634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-74.  adopted  March  8, 1993,  and 
released  April  8. 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Service.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW..  suite  140. 
Washington.  IX:  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  from  the  time  a  Notice  of  Proposed 


Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  CkMnmunications  Conunission. 

Michael  C  Ruger. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  93-8628  Filed  4-13-93;  8:45  am) 

nujNo  cooc  •n»-ot-« 


47  CFR  Part  73 

[MM  Docket  No.  93-65.  RI»-6869] 

Radio  Broadcasting  Services;  New 
Port  Richey  and  Sarasota,  FL 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  by  WGUL-FM. 
Inc..  requesting  the  substitution  of 
Channel  288C3  for  Channel  288A  at 
New  Port  Richey,  Florida,  and  the 
modification  of  Station  WGUL(FM)'s 
license  to  specify  operation  on  the 
higher  class  channel.  In  order  to 
accommodate  the  upgrade  at  New  Port 
Richey,  petitioner  also  requested  the 
substitution  of  Channel  282A  for 
Channel  288A  at  Sarasota,  Florida,  and 
the  modification  of  Station 
WKZM(FM)'s  construction  permit  to 
specify  Channel  282A  at  Sarasota.  The 
coordinates  for  Channel  288C3  at  New 
Port  Richey  are  North  Latitude  28-15- 
32  and  West  Longitude  82-43-54.  The 
coordinates  for  Channel  282A  at 
Sarasota  are  North  Latitude  27-16-30 
and  West  Longitude  82-28-54. 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1993,  and  reply 
comments  on  or  before  June  16, 1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Irving  Gastfreund,  Kaye, 
Scholer,  Fierman,  Hays,  &  Handler,  The 
McPherson  Building.  901  15th  Street. 
NW.,  Washington.  DC  20005  (Attorney 
for  WGUL-FM.  hic). 
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FOR  FURTHER  tNfORMATKM  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-65,  adopted  March  9. 1993,  and 
released  April  8, 1993.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230)  1919  M 
Street.  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Service,  Inc.,  (202)  857- 
3800, 1919  M  Street,  NW..  room  246,  or 
2100  M  Street,  NW.,  suite  140, 
Washuigton,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
IFR  Doc  93-8630  Filed  4-13-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  93-76,  RM-«196] 

Radio  Broadcasting  Services; 
Chateaugay,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  p)etition  filed  by  Vector 
Broadcasting  Inc.,  seeking  the 
substitution  of  channel  234C2  for 
Channel  234A  at  Chateaugay,  New  York, 
and  the  modiHcation  of  Station  WYUL's 
construction  permit  to  specify  operation 
on  the  higher  class  channel.  Channel 
234C2  can  be  allotted  to  Chateaugay  in 
compliance  with  the  Commission's 
minimum  distance  separation 


requirements  with  respect  to  domestic 
allotments  at  the  site  specified  in 
Station  WYUL's  construction  permit,  at 
coordinates  North  Latitude  44-49-41 
and  West  Longitude  73-58-43.  The 
allotment  would  be  short-spaced  to 
Stations  CIMF-FM,  Channel  235C1, 
Hull,  Quebec.  CHWY,  Channel  236B, 
Montreal,  Quebec,  unoccupied  Channel 
234C1.  Trois  Rivieres,  Quebec,  and 
proposed  Channel  234C1  at  Vianney. 
Quebec,  Canada.  Canadian  concurrence 
in  the  allotment,  as  a  specially 
negotiated  allotment,  has  been 
requested.  In  accordance  with  1.420(g) 
of  the  Commission's  Rules,  we  will  not 
accept  competing  expressions  of  interest 
in  use  of  Channel  234C2  at  Chateaugay 
or  require  the  petitioner  to  demonstrate 
the  availability  of  an  additional 
equivalent  class  channel  for  use  by  such 
parties. 

DATES:  Comments  must  be  filed  on  or 
before  June  1, 1993,  and  reply 
comments  on  or  before  June  16, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filling  comment  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  to  its  counsel  or  consultant, 
as  follows:  Brian  M.  Madden,  Esq., 
Leventhal,  Senter  &  Lerman,  2000  K 
Street,  NW.,  suite  600,  Washington,  DC 
20006-1809  (Counsel  to  petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
deposed  Rule  Making,  MM  Docket  No. 
93-76,  adopted  March  15, 1993,  and 
released  April  8, 1993.  The  fidl  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington.  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc..  (202)  857- 
3800.  2100  M  Street,  NW.,  suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 


For  Information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Conununications  Commission. 
Michael  C  Rnger. 

Chief,  Allocations  Branch  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  93-8632  Filed  4-13-93;  8:45  ami 
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47  CFR  Part  90 

[PR  Docket  No.  93-60;  RI*-«028,  FCC  93- 
140] 

Private  Land  Mobile  Radio  Services; 
Co-Channel  Protection  Criteria  Above 
800  MHz 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  released 
a  notice  of  proposed  rule  making  that 
proposes  to  revise  the  co-channel 
protection  criteria  for  Part  90  SMR  and 
non-SMR  radio  systems  operating  above 
800  MHz.  This  action  is  necessary  to 
simphfy  the  rules  concerning  these 
systems  and  reduce  the  workload 
burden  on  both  the  applicant  and  the 
Commission. 

DATES:  Comments  must  be  submitted  on 
or  before  May  28, 1993  and  reply 
comments  on  or  before  June  14. 1993. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Thomson,  Rules  Branch,  Land 
Mobile  and  Microwave  Division,  Private 
Radio  Bureau  (202)  634-2443. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  notice  of 
proposed  rule  making  (notice),  in  the 
Matter  of  Co-Channel  Protection  Criteria 
for  part  90,  Subpart  S  Stations  Operating 
Above  800  MHz,  PR  Docket  No.  93-60, 
FCC  93-140,  adopted  March  11, 1993. 
and  released  April  7, 1993.  The  full  text 
of  the  notice  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
room  239, 1919  M  Street  NW.. 
Washington.  DC.  The  complete  text  may 
be  purchased  from  the  Commission's 
copy  contractor.  ITS  Inc.  2100  M  St. 
NW..  Washington.  DC  20037.  telephone 
(202)  857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  This  proceeding  was  initiated  by  a 
petition  for  rule  making  filed  by  the 


IM! 
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National  Association  of  Business  and 
Educational  Radio,  Inc.  (NABER) 
concerning  the  co-channel  protection 
criteria  for  part  90  800/900  MHz  private 
land  mobile  radio  systems  licensed  on 
frequencies  in  the  Business  and  General 
Categories. 

2.  Current  rules  specify  diS'erent 
protection  criteria  for  800/900  MHz 
SMR  and  non-SMR  systems.  Because  of 
the  growth  and  development  of  800/900 
MHz  systems,  there  is  a  narrowing  of 
differences  in  the  technical  and 
operational  parameters  of  these  systems. 
Having  separate  rules  for  each  type  of 
system,  therefore,  appears  no  longer 
appropriate. 

3.  Accordingly,  the  notice  proposes  to 
establi^  the  same  co-channel 
interference  protection  criteria  for  all 
800/900  MHz  stations  operating 
pursuant  to  part  90,  subpart  S.  The 
protection  criteria  will  be  based  upon  40 
dBu  desired/22  dBu  undesired  signal 
levels.  Separation  distances  between  co- 
channel  stations  will  be  determined 
from  a  Table  that  specifies  113  km  (70 
mi)  as  the  minimum  for  higher  power 
stations  at  high  antenna  heights.  The 
Table  also  provides  that  stations 
requesting  lower  transmitter  powers  and 
antenna  heights  may  locate  closer  than 
113  km  (70  mi)  depending  upon  the 
power  and  antenna  heights  of  the 
existing  and  proposed  stations. 
Proposed  stations  will  not  be  located 
closer  than  80  km  (50  mi)  from  an 
existing  co-channel  station. 

4.  Additionally,  the  Commission 
stated  that,  effective  March  12, 1993  and 
until  otherwise  indicated,  applications 
for  800/900  MHz  systems  that  do  not 
meet  the  conditions  set  forth  in  47  CFR 
90.621(b)  will  not  be  accepted. 


Ex-Parte 

5.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  See 
§  1.1231  of  the  Commission's  Rules,  47 
CFR  1.1231,  for  rules  governing 
permissible  ex  parte  contacts. 

Initial  Regulatory  Flexibility  Analysis 

6.  We  certify  that  the  Regulatory 
Flexibility  Act  of  1980  does  not  apply 

to  this  rulemaking  proceeding  because  if 
the  proposed  rule  amendments  are 
promulgated,  there  will  not  be  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act. 

Paperwork  Reduction 

7.  The  proposals  contained  herein 
have  been  analyzed  with  resf>ect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
recordkeeping,  labeling,  disclosure  or 
record  retention  requirements,  and  will 
not  increase  burden  hours  imposed 
upon  the  public 

List  ofSubjecto  in  47  CFR  Part  90 

Private  land  mobile  radio,  800/900 
MHz  station  spacings,  Radio. 

Amendatory  Text 

Part  90  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  90-PRiVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  90 
continues  to  read  as  follows: 


Authority:  Sections  4,  303,  and  332, 48 
Stat.  1066. 1082,  as  amended;  47  U.S.C  154, 
303  and  332  unless  otherwise  noted. 

2.  Section  90.621  is  amended  by 
revising  paragraph  (b)  introductory  text 
and  the  Brst  sentence  of  paragraph 
(b)(3),  revising  (b)(4).  removing 
paragraphs  (b)(5),  (b)(6),  (c)  and  (d),  and 
redesignating  paragraphs  (e).  (0,  (g).  (h). 
(i).  and  (J)  as  paragraphs  (c).  (d),  (e),  (f), 
(g)  and  (h),  respectively,  to  read  as 
follows: 

S  90.621    Selaction  and  aMignmant  ol 
fraquanctes. 

(b)  Trunked  and  conventional  systems 
authorized  on  frequencies  listed  in  this 
Subpart,  except  for  those  systems 
authorized  pursuant  to  §90. 621(g),  will 
be  afforded  protection  solely  on  the 
basis  of  Bxed  mileage  separation 
criteria.  The  separation  between  co- 
channel  systems  will  be  a  minimum  of 
113  km  (70  mi)  with  the  following 
exceptions. 

(3)  Except  as  indicated  in  paragraph 
(b)(4)  of  this  section,  trunkea  systems 
located  in  the  State  of  Washington  at  the 
following  locations  shall  be  separated 
from  co-channel  systems  by  a  minimum 
of  169  km  (105  miles).  •   •   • 

(4)  Stations  may  be  separated  by  less 
than  113  km  (70  mi)  by  meeting  certain 
transmitter  ERP  and  antenna  height 
criteria.  The  following  Table  indicates 
permissible  separation  distances  to 
provide  protection  to  existing  co- 
channel  stations  for  various  transmitter 
power  and  antenna  height 
combinations.  The  minimum  separation 
permitted  will  be  80  km  (50  mi). 
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Station  Separation  Table 

DIstanc*  Between  Stations  (km)  ^  * 

, 

Existing  station  ERP/DHAAT 

Pioposed  Station  ERP  (watts)/D«AAT  (meters)** 

1000/ 

1000/ 

1000/ 

500/ 

500/ 

500/ 

250/ 

250/ 

250/ 

50/ 

50/ 

5060 

305 

150 

50 

305 

150 

50 

305 

150 

50 

305 

150 

100(V305 

113 

113 

113 

113 

113 

105 

113 

109 

97 

108 

96 

83 

lOOOrtSO 

113 

113 

106 

113 

108 

95 

113 

99 

87 

98 

86 

80 

100060 

113 

113 

94 

113 

96 

83 

104 

87 

80 

86 

80 

80 

50(V306 

113 

113 

112 

113 

113 

101 

113 

105 

93 

104 

92 

80 

soonso 

113 

113 

103 

113 

105 

92 

113 

96 

84 

95 

83 

80 

50060 „ 

113 

113 

88 

110 

92 

80 

100 

83 

80 

82 

80 

80 

9f;n«nK 

113 

113 

108 

113 

110 

97 

113 

101 

89 

100 

88 

80 

250/150 _     

113 

111 

96 

113 

100 

87 

106 

91 

80 

90 

80 

80 

250«0 „. 

113 

100 

86 

107 

89 

80 

97 

80 

80 

80 

80 

80 

50/305 

113 

111 

98 

113 

100 

87 

108 

91 

89 

90 

80 

80 

5Qrt50 ^ 

113 

103 

89 

110 

82 

80 

100 

83 

80 

82 

80 

80 

5050 _ 

113 

96 

82 

113 

85 

80 

93 

80 

80 

80 

80 

80 

*  Separattone  for  trunked  systems  on  Santlaoo  Peak.  Sierra  Peak.  Mount  Lukens.  and  Mount  Wilson  (CA)  and  the  kxatx)ns  in  the  State  of 
Washington  listed  In  C  90.621  (t>)(3)  are  56  km  (35  mi)  greater  than  inose  listed  in  the  Table  atx>ve.  In  the  event  o4  confltct  between  this  table  and 
the  table  of  adamonaTCaWomia  Ngh  efevatkxi  sites  shown  in  §  90.621  (b)(2Kii),  the  latter  will  apply. 

*  Distances  shown  were  oenved  Horn  the  R-«602  curves  and  are  based  upon  a  norvoverap  of  the  22  dBu  Interference  contour  of  the 
propoeed  staten  Mth  the  40  d8u  contour  ot  tt>e  ewsting  statiorys).  No  cor^skteratton  is  given  to  the  40  dBu  servtee  contour  of  Hie  proposed 
station  and  the  22  dBu  contour  of  the  existing  statioo^s). 

'Wtwn  eitr^er  jhe  prr~ — '  --  — '-" —  —  -  ■"""  - 


.  or  existing  statton's  ERP  and/or  DHAAT  are  not  indk^ated  in  the  table,  the  next  higher  v^ue(s)  rrHist  be  used. 

*  The  dkectional  heigre  of  the  antenna  above  average  terrain  (DHAAT)  is  calculated  from  ttie  average  o<  the  anterma  heignts  above  average 
terrain  from  3  to  16  km  (2  to  10  mi)  from  the  proposed  site  atong  a  radial  extending  in  the  direcbon  of  the  existing  station  and  the  radiats  15 
degrees  to  either  aide  of  that  revliai. 


Federal  Communicalions  Commission. 

Donna  R.  Searqr. 

Secretary. 

[FR  Doc  93-8546  Filed  4-13-93;  8:45  ami 
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NATIOf4AL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1818 

CtiangM  to  NASA  FAR  Supplement 
Coverage  on  Coet-Plu»-A«vard-Fee 
Contract* 

AGENCY:  Office  of  Procurement. 

Procurement  Policy  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  amends  the  NASA 
Federal  Acquisition  Regulation 
Supplement  (NFS)  to  replace  current 
regulations  with  more  extensive 
coverage  on  cost-plus-award-fee  (CPAF) 
contracts.  Consideration  of  a  variety  of 
iypes  of  contracts  before  selecting  cost- 
plus-award-fee  is  emphasized.  Cost 
control  must  be  emphasized  in  all 
award  fee  evaluations.  Use  of  base  fees 
in  CPAF  contracts  is  restricted.  On  other 
than  service  contracts,  all  award  fee  is 
earned  based  on  the  final, 
comprehensive  rating.  "Rollover"  of  fee 
on  service  contracts  is  eliminated.  Six 
months  is  established  as  a  standard 
evaluation  period.  A  NASA-wide, 


simpliSed  scoring  system  is  created. 
Both  positive  and  negative  performance 
incentives  are  to  be  required  on  all 
hardware  contracts  over  $25  million. 

DATES:  Cx)mments  must  be  received  on 
or  before  May  14, 1993. 

ADDRESSES:  Submit  comments  to  the 
Associate  Administrator  for 
Procurement,  NASA,  Code  HC, 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Thomas  Luedtke,  Director,  Contract 
Pricing  and  Finance  Division  (CDode  HC), 
Telephone:  (202)  358-0003. 

SUPPI^MENTARY  INFORMATION: 

Background 

NASA  began  a  cost-plus-award-fee 
(CPAF)  initiative  in  August  1991.  Tlie 
goal  was  to  seek  ways  to  improve  the 
CPAF  process  at  NASA.  This  propased 
coverage  will  implement  the 
improvements  generated  by  the 
initiative. 

Impact 

The  Director,  Office  of  Management 
and  Budget  (0MB),  by  memorandum, 
dated  December  14. 1989.  exempted 
certain  agency  procurement  regulations 
from  Executive  Order  12291.  This 
proposed  regulation  falls  in  this 
category.  NASA  certifies  that  this 
regulation  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
because  it  applies  to  a  very  limited 


number  of  contracts,  which  are 
generally  not  used  with  small  entities; 
in  fiact,  the  policy  will  reduce  even 
further  the  possibility  that  CPAF 
contracts  will  be  used  with  small 
entities.  This  rule  does  not  impose  any 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act. 

List  of  Subiects  in  48  CFR  Part  1816 

Government  procurement 
Deidre  A.  L«e, 

Associate  Adminisirator  for  Procurement. 

1.  The  authority  citation  for  48  CFR 
pert  1816  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  181fr-TYPES  OF  CONTRACTS 

2.  Section  1816.404  is  revised  to  read 
as  follows: 

1816.404    Coat-reimbursement  incenttve 
contracts. 


1816.404-2 
contracts. 


Cost-plus-award-fee  (CPAF) 


1 81 6.404-270    Approval  of  CPAF  contracts. 

(a)  Use  of  a  cost-plus-award-fee 
(CPAF)  contract  shall  be  approved  in 
writing  by  the  Procurement  Officer.  The 
Procurement  Officer's  approval  shall 
include  a  discussion  of  the  other  types 
of  contracts  considered  and  shall 
indicate  why  a  CPAF  contract  is  the 
appropriate  choice. 

(b)  Normally,  CPAF  contracts  are  only 
used  on  contracts  with  a  total  estimated 
cost  and  fee  greater  than  $1  million  per 
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year.  The  Procurement  Officer  may 
authorize  use  of  a  CPAF  contract  for 
lesser  valued  acquisitions,  but  should 
do  so  only  in  exceptional  situations, 
such  as  contracts  having  direct  health  or 
safety  impacts,  where  the  judgmental 
assessment  of  the  quality  of  contractor 
performance  is  critical. 

1816.404-271     B«MfM. 

(a)  A  base  fee  shall  not  be  used  on 
CPAF  service  contracts.  Base  fee 
normally  shall  not  be  used  in  other 
contracts,  such  as  study,  design,  or 
hardware.  However,  the  Procurement 
Officer  may  authorize  the  use  of  a  base 
fee  for  contracts  for  other  than  services 
by  making  a  written  determination  that 
such  use  is  in  the  best  interest  of  the 
Government.  In  such  cases,  a  base  fee  of 
no  more  than  3  percent  of  the  estimated 
contract  cost  may  be  included  in  the 
contract. 

(b)  When  a  base  fee  is  authorized  for 
use  in  a  CPAF  contract,  it  shall  be  paid 
only  if  the  final  award  fee  evaluation  is 
"satisfactory"  or  better.  (See  NFS 
1816.404-273  and  1816.404-275  for 
information  on  final  evaluations  and 
evaluation  rating  categories, 
respectively.)  Pending  final  evaluation, 
the  base  fee  may  be  paid  during  the  life 
of  the  contract  at  defined  intervals  on  a 
provisional  basis.  If  the  final  award  fee 
evaluation  is  "poor/unsatisfactory."  all 
provisional  base  fee  payments  shall  be 
refunded  to  the  Government. 

1816.404-272  *  Award  fa*  evaluation 
perioda. 

(a)  Award  fee  evaluation  periods 
should  be  at  least  6  months  in  length. 
When  appropriate,  the  Procurement 
Officer  may  authorize  shorter  evaluation 
periods  after  ensuring  that  the 
additional  administrative  costs 
associated  with  the  shorter  periods  are 
balanced  by  benefits  accruing  to  the 
Government.  In  some  cases,  such  as 
developmental  contracts  vnth  defined 
performance  milestones  (e.g.. 
Preliminary  Design  Review,  Critical 
Design  Review,  initial  system  test),  the 
Procurement  Officer  may  authorize 
rAraluation  periods  at  conclusion  of  the 
milestones  rather  than  calendar  dates,  or 
in  combination  with  calendar  dates.  In 
no  case,  however,  shall  an  evaluation 
period  be  longer  than  12  months. 

(b)  A  portion  of  the  total  available 
award  fee  on  a  CPAF  contract  shall  be 
allocated  to  each  of  the  evaluation 
periods.  This  allocation  may  result  in 
either  an  equal  or  unequal  distribution 
of  fee  among  the  evaluation  periods. 
The  contracting  officer  should  consider 
the  nature  of  each  contract  and  the 
incentive  effects  of  fee  distribution  in 
determining  the  appropriate  allocation 


structure.  Allocation  of  fee  on  contracts 
for  other  than  services  is  for  provisional 
fee  payment  purposes  only.  See 
1816.404-273(c). 

1616.404-273    Award  fee  evaluations. 

(a)  Award  fee  evaluations  are  either 
interim  or  final.  On  service  contracts 
where  the  contract  deliverable  is  the 
performance  of  the  service  over  any 
given  time  period,  contractor 
performance  is  definitively  measurable 
at  each  evaluation  period.  In  these 
cases,  all  evaluations  are  final,  and  the 
contractor  keeps  the  fee  earned  in  any 
period  regardless  of  the  evaluations  of 
subsequent  periods.  Unearned  award  fee 
in  any  given  period  in  a  service  contract 
is  lost  and  shall  not  be  carried  forward, 
or  "rolled-over,"  into  subsequent 
periods. 

(b)  On  contracts  for  other  than 
services,  where  the  true  quality  of 
contractor  performance  cannot  be 
measured  until  the  end  of  the  contract, 
only  the  last  evaluation  is  final.  At  that 
point,  the  total  contract  award  fee  pool 
is  available,  and  the  contractor's  total 
performance  is  evaluated  against  the 
award  fee  plan' to  determine  total  earned 
award  fee.  Interim  evaluations  are  also 
done  to  monitor  performance  prior 4o 
contract  completion  and  provide 
feedback  to  the  contractor  on  the 
Government's  assessment  of  the  quality 
of  its  performance.  Interim  evaluations 
are  also  used  to  establish  the  basis  for 
making  provisional  award  fee  payments. 

(c)  Provisional  award  fee  payments 
may  be  included  in  the  contract  and 
should  be  negotiated  on  a  case  by  case 
basis.  The  amount  of  the  provisional 
award  fee  payment  is  determined  by 
applying  the  lesser  of  the  interim 
evaluation  score  (see  NFS  1816.404- 
275)  or  80  percent  to  the  fee  allocated 
to  that  period.  For  other  than  services, 
provisional  award  fee  payments  are 
superseded  by  the  fee  determination 
made  in  the  final  evaluation  at  contract 
completion.  The  Government  will  then 
pay  the  contractor,  or  the  contractor  will 
refund  to  the  Government,  the 
difference  between  the  final  award  fee 
determination  and  the  ciunulative 
provisional  fee  payment. 

(d)  The  Fee  Determining  Official's 
rating  for  both  interim  and  final 
evaluations  will  be  provided  to  the 
contractor  within  45  calendar  days  of 
the  end  of  the  period  being  evaluated. 
Any  fee,  provisional  or  final,  due  the 
contractor  will  be  paid  no  later  than  60 
calendar  days  after  the  end  of  the  period 
being  evaluated. 


1816.404-^4    Awwd  fee  evaluation 
factors. 

(a)  Evaluation  factors  will  be 
developed  by  the  contracting  officer 
based  upon  the  characteristics  of  an 
individual  procurement  Normally, 
technical  and  schedule  considerations 
will  be  included  in  all  CPAF  contracts 
as  evaluation  factors. 

(b)  Cost  control  shall  be  included  as 
an  evaluation  factor  in  all  CPAF 
contracts.  When  explicit  evaluation 
factor  weightings  are  used,  cost  control 
shall  be  no  less  than  25  percent  of  the 
total  fee  (award  and  any  base  fee).  The 
predominant  consideration  of  the  cost 
control  evaluation  should  be  an 
objective  measurement  of  the 
contractor's  performance  against  the 
negotiated  estimated  cost  of  the 
contract.  This  estimated  cost  may 
include  the  value  of  undefinitized 
change  orders  when  appropriate. 

(c)  In  rare  circumstances,  contract 
costs  may  increase  for  reasons  outside 
the  contractor's  control  and  for  which 
the  contractor  is  not  entitled  to  an 
equitable  adjustment.  One  example  is  a 
weather-related  launch  delay  on  a 
launch  support  contract.  The 
contracting  officer  should  take  such 
situations  into  consideration  when 
evaluating  contractor  cost  control. 

(d)  Emphasis  on  cost  control  should 
be  balanced  against  other  performance 
requirement  objectives.  The  contractor 
should  not  be  incentivized  to  pursue 
cost  control  to  the  point  that  overall 
performance  is  significantly  degraded. 
For  example,  incentivizing  an  imderrun 
that  results  in  direct  negative  impacts 
on  technical  performance,  safety,  or 
other  critical  contract  objectives  is  both 
undesirable  and  counterproductive. 
Evaluation  of  cost  control  shall  conform 
to  the  following  guidelines: 

(1)  Normally,  Uie  contractor  should  be 
given  a  score  of  0  for  cost  control  when 
there  is  a  significant  overrun  within  its 
control.  However,  the  contractor  may 
receive  higher  scores  for  cost  control  if 
the  overrun  is  insignificant.  Scores 
should  decrease  sharply  as  the  size  of 
the  overrun  increases,  in  any  evaluation 
of  contractor  overrun  performance,  the 
Government  should  consider  the 
reasons  for  the  overrun  and  assess  the 
extent  and  effectiveness  of  the 
contractor's  efforts  to  control  or  mitigate 
the  overrun. 

(2)  The  contractor  should  normally  be 
rewarded  for  an  underrun  within  its 
control,  up  to  the  maximum  score 
allocated  for  cost  control,  provided  the 
average  numerical  rating  for  all  other 
award  fee  evaluation  factors  is  80  or 
greater.  See  1816.404-275  for 
information  on  numerical  scoring.  The 
contractor  will  not  be  rewarded  for  an 
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underrun  when  the  average  numerical 
rating  for  all  other  factors  is  less  than 
60. 

(3)  The  contractor  may  be  rewarded 
for  meeting  the  estimated  cost  of  the 
contract,  but  not  to  the  maximum  score 
allocated  for  cost  control,  to  the  degree 
that  the  contractor  has  prudently 
managed  costs  while  meeting  contract 
requirements.  No  award  shall  be  given 
in  this  circumstance  unless  the  average 
numerical  rating  for  all  other  award  fee 
evaluation  factors  is  61  or  greater. 

(e)  The  Government  may  unilaterally 
modify  the  award  fee  performance 
evaluation  factors  and  performance 
evaluation  areas  applicable  to  the 
evaluation  period.  The  contracting 
officer  shall  notify  the  contractor  in 
writing  of  any  such  changes  prior  to  the 
start  of  the  relevant  evaluation  period. 

1816.404-275    Awrard  fM  evakMtlon 
•coring. 

(a)  A  scoring  system  of  0-100  shall  be 
used  for  all  award  fee  ratings.  Award  fee 
earned  is  detennined  by  applying  the 
numerical  score  to  the  award  fee  pool. 
For  example,  a  score  of  85  yields  an 
award  fee  of  85  percent  of  the  award  fee 
pool.  No  award  fee  shall  be  paid  unless 
the  total  score  is  61  or  greater. 

(b)  The  following  standard  adjectival 
ratings  and  the  associated  numerical 
scores  shall  be  used  on  all  award  fee 
contracts. 

Excellent  (100-91):  Of  exceptional 
merit;  exemplary  performance  in  a 
timely,  efficient,  and  economical 
manner  very  minor  (if  any)  deficiencies 
with  no  adverse  effiect  on  overall 
performance. 

Very  good  (90-81):  Very  effective 
performance,  fully  responsive  to 
contract  requirements  accomplished  in 
a  timely,  efficient,  and  economical 
manner  for  the  most  part;  only  minor 
deficiencies. 

Good  (80-71):  Effective  performance, 
fully  responsive  to  contract 
requirements;  reportable  deficiencies, 
but  with  little  identifiable  effect  on 
overall  performance. 

Satisfactory  (70-61):  Meets  or  slightly 
exceeds  minimum  acceptable  standards; 
adequate  results;  reportable  deficiencies 
with  identifiable,  but  not  substantial, 
effects  on  overall  performance. 

Poor/Unsatisfactory  (60  and  below); 
Does  not  meet  minimum  acceptable 
standards  in  one  or  mora  areas;  remedial 
action  required  in  one  or  more  areas; 
deficiencies  in  one  or  more  areas  which 
adversely  affect  overall  performance. 

(c)  As  a  benchmark  for  evaluation,  in 
order  to  be  rated  Excellent,  the 
contractor  must  be  under  cost,  on,  or 
ahead  of  schedule,  and  have  provided 
excellent  technical  performance. 


(d)  A  scoring  system  appropriate  for 
the  circumstances  of  the  individual 
contract  requirement  should  be 
developed.  Weighted  scoring  is 
recommended.  In  this  system,  each 
evaluation  factor  (e.g.,  technical, 
schedule,  cost  control)  is  assigned  a 
specific  percentage  weighting  with  the 
cumulative  weightings  of  all  factors 
totalling  100.  During  the  award  fee 
evaluation,  each  factor  is  scored  from  0- 
100  according  to  ratings  defined  in 
1816.404-275(6).  The  numerical  score 
for  each  factor  is  then  multiplied  by  the 
weighting  for  that  factor  to  determine 
the  weighted  score.  For  example,  if  the 
technical  factor  has  a  weighting  of  60 

fiercent  and  the  numerical  score  for  that 
actor  is  80,  the  weighted  technical 
score  is  48  (80  x  60%).  The  weighted 
scores  for  each  evaluation  factor  are 
then  added  to  determine  the  total  award 
fee  score. 

181 6.404-276    Performance  inc«ntiv««  on 
CPAF  hardware  contracta. 

(a)  A  performance  incentive  shall  be 
included  in  all  CPAF  contracts  where 
the  prime  deliverable(s)  is  (are) 
hardware  and  where  total  estimated  cost 
and  fee  is  greater  than  $25  million.  Any 
exception  to  this  requirement  shall  be 
apprpved  in  writing  by  the  Center 
Director.  Performance  incentives  may  be 
included  in  CPAF  hardware  contracts 
valued  under  S25  million  at  the 
discretion  of  the  Procurement  Officer. 

(b)  When  a  performance  incentive  is 
used,  it  shall  be  structured  to  allow  for 
both  positive  and  negative  fees  based  on 
hardware  performance  after  delivery 
and  acceptance.  In  doing  so,  the 
contract  shall  establish  a  standard  level 
of  (>erformance  based  on  the  salient 
hardware  performance  requirement. 
This  standard  performance  level  is 
normally  the  contract's  minimum 
performance  requirement.  No  incentive 
fee  is  earned  at  this  standard 
performance  level.  Discrete  units  of 
measurement  based  on  the  same 
performance  parameter  shall  be 
idOTitified  for  performance  both  above 
and  below  the  standard.  Specific 
incentive  fees  shall  be  associated  with 
each  performance  level  from  maximum 
beneficial  performance  (maximum 
positive  incentive)  to  minimal  beneficial 
performance  or  total  failure  (maximum 
negative  incentive).  The  relationship 
between  any  given  incentive,  both 
positive  and  negative,  and  its  associated 
unit  of  measurement  should  reflect  the 
value  to  the  Government  of  that  level  of 
hardware  performance.  The  contractor 
should  not  be  rewarded  for  performance 
levels  that  are  of  no  benefit  to  the 
Government. 


(c)  The  final  calculation  of  the 
positive  or  negative  performance 
incentive  shall  be  done  when 
performance,  as  defined  in  the  contract, 
ceases  or  when  the  maximum  positive 
or  negative  incentive  is  reached.  When 
the  performance  is  below  the  standard 
established  in  the  contract,  the 
Government  shall  calculate  the  amount 
due  and  bill  the  contractor  for  payment 
of  that  amount.  When  performance 
exceeds  the  standard,  the  contractor 
may  request  payment  on  a  provisional 
basis  of  the  incentive  fee  associated 
with  a  given  level  of  performance, 
provided  that  such  payments  shall  not 
be  more  frequent  than  monthly.  When 
performance  ceases  or  when  the 
maximum  positive  Incentive  is  reached, 
the  Government  shall  calculate  the  final 
performance  incentive  earned  and 
unpaid  and  promptly  remit  it  to  the 
contractor. 

(d)  One  example  of  how  a 
performance  incentive  would  work  Is  on 
a  contract  requiring  delivery  of  a 
spacecraft.  In  this  case,  the  unit  of 
performance  incentive  measurement 
could  be  useful  months  in  orbit.  If  12 
months  is  the  expected  performance 
level,  this  period  could  be  identified  as 
standard  performance  for  which  no  fee 
is  earned.  If  24  months  is  the  maximum 
useful  life  for  the  spacecraft  relative  to 
the  technical  requirements,  this  period 
could  be  identified  as  the  maximum 
performance  level  at  which  the 
contractor  would  earn  the  tnaximum 
positive  incentive.  Interim  measures  of 
spacecraft  life  bom  twelve  to  24  months 
would  then  be  identified  with  fees  from 
SO  to  the  maximum  positive  incentive. 
The  amounts  associated  with  these 
interim  measures  should  correspond  to 
the  relative  value  to  the  Government  of 
each  additional  month  in  orbit.  A 
similar  scale  would  be  established  for 
the  negative  fee  ranging  from  the 
standard  performance.  $0,  to  total  and 
immediate  system  failure,  the  maximum 
negative  incentive. 

(e)  The  definitions  of  standard 
performance,  maximum  positive  and 
negative  performance,  and  the  units  of 
measurement  may  be  negotiated  and 
will  vary  fi-om  contract  to  contract.  Care 
m.ust  be  taken,  however,  to  ensure  that 
the  performance  incentive  structure  is 
both  reflective  of  the  value  to  the 
Government  of  the  various  performance 
levels  and  a  meaningful  incentive  to  the 
contractor. 

(f)  When  the  deliverable  hardware 
lends  itself  to  multiple,  meaningful 
measures  of  performance,  multiple 
performance  incentives  may  be 
established.  In  addition,  when  the 
contract  requires  the  sequential  delivery 
of  several  hardware  items  (e.g.,  multiple 
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safellitos),  separat  i  performance 
incentive  structures  may  be  established 
to  parallel  the  sequential  delivery  and 
use  of  the  deliverables.  In  either  case, 
the  total  poleutial  performance 
incentives  and  the  total  contract  fee 
shall  be  in  accordance  with  the 
structure  and  limitations  specified  in 
NFS  1816.404-276(g). 

(gj  In  determining  the  value  of  the 
maximum  performance  incentive 
available  under  the  contract,  the 
contracting  officer  shall  follow  the 
following  rules. 

(1)  The  total  potential  contract  fee 
may  not  exceed  the  limitations  in  FAR 
15.903(d).  The  total  potential  contract 
fee  is  the  sum  of  the  maximum  positive 
perfonnance  incentive  and  the  total 
potential  award  fee  (including  any  base 
fee). 

(2)  The  individual  values  of  the 
maximum  positive  performance 
incentivB  and  the  total  potential  award 
fee  (including  any  base  fee)  shall  each 
be  at  least  one-third  of  the  total 
potential  contract  fee.  The  remaining 
one-third  of  the  total  potential  contract 
fee  may  be  divided  between  award  fee 
and  performance  incentive  at  the 
discretion  of  the  contracting  officer. 

(3)  The  maximum  negative 
performance  incentive  for  research  and 
developinent  hardware  shall  be  equal  to 
the  total  earned  award  fee  (including 
any  ba.se  fee).  The  maximum  negative 
performance  incentives  for  production 
hardware  shall  be  equal  to  the  total 
potential  award  fee  (including  any  base 
fee).  Where  one  contract  contains  both 
cases  described  above,  any  base  fee  shall 
be  allocated  reasonably  among  the 
items. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  arxi  Wildlife  Service 

50CFRPart17 

Endangered  and  Threatened  Wlldtife 
and  Planta;  90-Day  Finding  for  a 
Petition  to  Uat  the  Kootenai  River 
Population  of  the  White  Sturgeon 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  on  a  petition  to  list  the  Kootenai 
River  population  of  die  white  sturgeon 
[Acipenser  transmontanus)  under  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  petition  has  been 


found  to  present  substantial  information 
indicating  listing  may  be  warranted  for 
this  species.  Through  issuance  of  this 
notice,  the  Service  now  requests 
additional  data,  comments,  and 
suggestions  firom  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
status  of  the  Kootenai  River  population 
of  the  white  sturgeon. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  April  8,  1993. 
Comments  and  materials  related  to  this 
petition  finding  may  be  submitted  to  the 
Field  Supervisor  at  the  address  below 
until  further  notice. 
ADDRESSES:  Eteta.  information, 
comments  or  questions  concerning  the 
status  of  the  petitioned  species 
described  below  should  be  submitted  to 
the  Field  Supervisor,  Fish  and  Wildlife 
Service.  Boise  Field  Office,  4696 
Overland  Road,  Room  576,  Boise,  Idaho 
83705.  The  complete  file  for  this  finding 
is  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Steve  Ehike  at  the  above  address  (208/ 
334-1931). 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  4  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1533)  (Act),  requires  that  the  Service 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  Section  4(b)(3)(B) 
of  the  Act  requires  the  Service  to  make 
a  finding  as  to  whether  or  not  the 
petitioned  action  is  warranted  within 
one  year  of  the  receipt  of  a  petition  that 
presents  substantial  information. 

On  June  11. 1992,  the  Ser.'ica 
received  a  petition  fi-om  the  Idaho 
Conservation  League  (ICL),  Northern 
Idaho  Audubon,  and  Boundary 
Backpackers  for  a  rule  to  list  the 
Kootenai  River  population  of  the  white 
sturgeon  [Acipenser  transmontanus)  as 
threatened  or  endangered  under  the  Act. 
A  letter  acknowledging  receipt  of  the 
petition  was  mailed  to  the  petitioners  on 
July  1,1992. 

The  Kootenai  River  popipation  of  the 
white  sturgeon  is  restricted  to 
approximately  270  river  kilometers  in 
the  Kootenai  River,  primarily  upstream 
of  Corra  Linn  Dam  from  Kootenay  Lake, 


British  Columbia  through  the  northeast 
comer  of  the  Idaho  panhandle  to 
Kootenai  Falls,  50  kilometers  below 
Libby  Dam,  Montana.  Kootenai  Falls 
represents  an  impassable  barrier  to  the 
upstream  migration  of  the  sturgeon.  A 
natural  barrier  at  Bonnington  Falls 
downstream  of  Kootenay  Lake  has 
isolated  the  Kootenai  River  population 
of  the  white  sturgeon  from  other  white 
sturgeon  populations  in  the  Columbia 
River  basin  for  approximately  10.000 
years  (Apperson  and  Anders  1991). 

Recent  genetic  analysis  indicates  that 
the  Kootenai  River  population  of  the 
white  sturgeon  is  a  unique  stock  and 
constitutes  a  distinct  interbreeding 
population  (Setter  and  Brannon  1990). 
The  electrophoretic  analysis  found 
ample  evidence  to  describe  these  fish  as 
a  genetically  distinct,  isolated 
papulation  based  on  differences  in 
allele  frequencies,  genetic  distance 
calculations  and  the  overall  quantity  of 
variation  displayed. 

In  general,  individual  sturgeon  are 
broadly  distributed  and  may  move 
widely  throughout  their  range  In  the 
Kootenai  River  and  Kootenay  Lake, 
although  they  are  not  commonly  found 
upstream  of  Bonners  Ferry  into  Montana 
(Apperson  and  Anders  1991).  During 
the  summer,  sturgeon  appear  to  inhabit 
water  deeper  than  12  meters  (m)  when 
remaining  relatively  sedentary,  while 
individuals  found  in  shallower  water 
were  exhibiting  more  extensive  or 
seasonal  movements.  Kootenai  River 
sturgeon  feed  on  a  variety  of  prey  items, 
including  bottom  dwelling 
macroinvertebrates  and  fish. 

Based  on  recent  studies,  the  Kootenai 
River  population  of  the  while  sturgeon 
has  declined  to  less  than  1,000 
individuals  (Apperson  and  Anders 
1991).  This  translates  to  an  average 
abundance  of  seven  sturgeon  per  river 
kilometer  from  Kootenay  Lake  upstream 
to  Bonners  Ferry.  The  population  is 
considered  repnxluctively  mature,  with 
approximately  80  jjercent  of  the 
sturgeon  over  20  years  old.  There  has 
been  an  almost  complete  lack  of 
recruitment  of  juveniles  into  the 
population  since  1974,  soon  after  Libby 
Dam  began  operation  (Partridge  1983 
Apperson  and  Anders  1991).  The 
youngest  fish  sampled  in  the  most 
recent  study  was  from  the  1977  year 
class. 

The  lack  of  natural  flows  in  the 
Kootenai  River  below  Libby  Dam  is 
considered  the  primary  reason  for  the 
Kootenai  River  sturgeon's  declining 
population  (Apperson  and  Anders 
1991).  Since  1972  when  Libby  Dam 
began  operating,  spring  flows  in  the 
Kootenai  River  have  been  reduced  an 
average  50  percent  and  winter  flows 
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have  increased  by  300  percent  over 
normal.  As  a  consequence,  natural  high 
spring  flows  rarely  occur  during  the 
May-)uly  sturgeon  spawning  season.  In 
addition,  eUmination  of  side  channel 
slough  habitat  in  the  Kootenai  River 
floodplain  due  to  diking  to  protect 
agricultural  lands  from  flooding  is  likely 
a  contributing  factor  to  the  sturgeon 
decline.  The  former  slack  water  areas 
were  considered  important  rearing  and 
foraging  habitat  for  early  age  sturgeon 
and  their  prey  (Partridge  1983). 

The  petition  and  supporting 
information  have  been  reviewed  by  staff 
of  the  Boise  Field  Office.  The  Service 
finds  that  the  petition  presents 
substantial  information  indicating  that 
listing  of  the  Kootenai  River  population 
of  the  white  sturgeon  may  be  warranted. 
This  decision  is  based  on  information 
contained  in  the  petition  and  scientific 
and  commercial  information  otherwise 
available  to  the  Service  at  this  time. 

The  Service  first  initiated  review  of 
this  population  for  listing  in  1991.  The 
Service  now  requests  additional  data, 
information,  comments,  and  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  the  status  of 
this  species. 

References  Cited 

Apperson.  K.A.  and  P.J.  Anders.  1991. 
Kootenai  River  white  sturgeon  investigations 
and  experimental  culture.  Annual  progress 
report  FY  1990.  Prepared  for  Bonneville 
Power  Administration,  Portland.  Oregon.  67 
pp. 

Partridge,  F.  1983.  Kootenai  River  fisheries 
investigations.  Idaho  Department  Fish  and 
Game.  Job  completion  report.  Project  F-73- 
R5,  Subproject  IV,  Study  VI,  Boise.  85  pp. 

Setter,  A.  and  E.  Brannon.  1990.  Report  on 
Kootenai  River  white  sturgeon, 
Electrophoretic  studies — 1989.  Annual 
progress  report  FY  1990.  Prepared  for 
Bonneville  Power  Administration,  Portland. 
Oregon.  7  pp. 

Author 

This  notice  was  prepared  by  Steve 
Ehike  of  the  Boise  Field  Office  (see 
ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Authority:  16  U.S.C  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 


Dated:  Aprils,  1993. 
Ridurd  N.  Smith. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 
(FR  Doc  93-8663  Filed  4-13-93;  8.45  ami 

WLUNO  CODE  4310-BS-M 


50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Planta;  Notice  of  90-Day  Rnding 
on  Petition  to  List  the  Buff-Breasted 
Rycatcher 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife 
and  Plants.  The  petition  failed  to 
present  substantial  scientific  or 
commercial  information  indicating  that 
listing  the  buff-breasted  flycatcher 
[Empidonax  fulvifrons)  as  an 
endangered  species  may  be  warranted. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  April  8. 1993.  The 
Service  will  accept  information  on  the 
status  of  the  buff-breasted  flycatcher  at 
any  time. 

ADDRESSES:  Information,  comments,  or 
questions  concerning  the  buff-breasted 
flycatcher  petition  may  be  submitted  to 
the  Field  Supervisor,  Arizona  Ecological 
Services  Field  Office,  U.S.  Fish  and 
Wildlife  Service,  3616  West  Thomas 
Road,  Suite  6.  Phoenix.  Arizona  85019. 
The  petition,  finding,  supporting  data, 
and  comments  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Spiller,  Field  Supervisor  at  the  above 
address  (telephone  602/379-4720). 

SUPPI^MENTARY  INFORMATK>N: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973  (Act)  (16  U.S.C. 
1531  et  seq.),  requires  that  the  Service 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practical,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  ie  published  promptly  in 
the  Federal  Register.  If  the  finding  is 
positive,  the  Service  is  also  required  to 
promptly  commence  a  status  review  of 
the  species. 


On  June  2. 1992.  Mr.  Elmer 
Richardson  submitted  a  letter  to  the 
Service,  requesting  the  Service  to  list 
the  buff-breasted  flycatcher  {Empidonax 
fulvifrons)  as  an  endangered  species 
(Richardson  1992).  On  June  12. 1992, 
the  Service  informed  the  petitioner  that 
his  letter  had  been  accepted  as  a 
petition. 

This  finding  is  based  on  various 
documents,  including  published  and 
unpublished  studies,  and  agency 
documents.  All  documents  on  which 
this  finding  is  based  are  on  file  in  the 
Fish  and  Wildlife  Service  Field  Office  in 
Phoenix,  Arizona. 

A  species  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range  may  be  declared  an 
endangered  species  under  the  Act.  A 
species  that  is  likely  to  become  an 
endangered  species  (as  defined  above) 
within  the  foreseeable  future  throughout 
all  or  a  significant  portion  of  its  range 
may  be  declared  a  threatened  species 
under  the  Act.  Section  3(15)  of  the  Act 
includes  under  the  term  species  "  •   •   • 
any  subspecies  *  *  *  and  any  distinct 
population  segment  of  any  species 
•   •   •  which  interbreeds  when  mature." 

The  buff-breasted  flycatcher  ranges 
from  central  Arizona  and  southwestern 
New  Mexico,  south  through  Mexico  to 
Honduras  and  El  Salvador.  It  occurs  in 
open,  montane  pine  or  pine-oak  forests, 
generally  above  5,500  feet  elevation. 
This  flycatcher  also  occurs  in  montane 
canyon  riparian  groves  of  sycamore  and 
other  deciduous  trees  at  similar 
elevations  (Bailey  1928,  Bent  1963, 
Phillips  et  al.  1964,  Davis  1972, 
Peterson  and  Chalif  1973,  American 
Ornithologists*  Union  1983).  The  buff- 
breasted  flycatcher  appears  to  prefer 
relatively  open  forests,  where  it  forages 
in  the  grassy  or  herbaceous  understory 
(Bent  1963.  Hubbard  1972.  Phillips  et 
al.  1964). 

Section  4(a)(1)  of  the  Act  lists  five 
factors  to  be  considered  in  determining 
whether  a  species  may  be  threatened  or 
endangered.  These  five  factors  are: 

1 .  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 

2.  Overutilization  for  commercial, 
recreational,  scientific  or  educational 
purposes. 

3.  Disease  or  predation. 

4.  The  inadequacy  of  existing 
regulatory  mechanisms. 

5.  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 

The  petitioner  presented  information 
on  the  first  of  these  factors,  contending 
that  extensive  loss  of  habitat  has 
occurred,  and  that  remaining  habitat 
continues  to  face  threats  of  destruction 
and  modification.  In  support  of  this 
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contention,  the  petitioner  provided  a 
single  reference,  to  the  Arizona  Game 
and  Fish  Department's  (AGFD)  "List  of 
threatened  native  wildlife  in  Arizona" 
(AGFD  1988).  That  source  makes  a 
summary  statement  that  population 
declines  have  occurred  in  Arizona  since 
1920,  possibly  due  to  changes  in  forest 
stand  densities  and  control  of  forest  fire. 
Neither  the  petition  nor  AGFD  (1S88) 
presented  substantiating  information  or 
references. 

Although  the  petition  presented  no 
other  information  to  support  the  need  to 
list,  the  Service  reviewed  other 
information  not  presented  by  the 
petitioner.  The  AGFD  and  New  Mexico 
Department  of  Game  and  Fish  (NMDGF) 
consider  the  buff-breasted  flycatcher  as 
endangered  fNMDGF  1979,  AGFD 
1988).  Phillips  etal.  (1964)  suggested 
that,  in  Arizona,  unspecified  "ingenious 
programs  of  misuse"  have  modified 
buff-breasted  flycatcher  habitat  by 
eliminating  grassy  ground  cover  in 
montane  forests,  and  allowing 
encroachment  by  brushy  juniper  and 
young  trees.  The  AGFD  (1988)  also 
suggested  that  control  of  wildfire  and 
other  manipulation  of  forests  had 
modified  buff-breasted  flycatcher 
habitat.  However,  some  authors  believe 
the  causes  of  the  decline  are  poorly 
understood.  They  note  that  some  areas 
formerly  occupied  by  the  bird  remain 
unchanged,  but  these  areas  are  not  now 
occupied  (Phillips  1968,  Hubbard  1972, 
NMDGF  1979). 

The  range  and  numbers  of  the  buff- 
breasted  flycatcher  may  have  declined 
in  the  sorutbem  portions  of  Arizona  and 
New  Mexico  (Phillips  et  al.  1964, 
Phillips  1968.  Hubbard  1972  and  1978, 
NMDGF  1979).  However,  the  magnitude 
of  this  decline  is  difficult  to  determine. 
Several  authors  believed  the  bird  may 
have  once  been  locally  common  in  the 
United  States  portion  of  its  range 
(Phillips  et  al.  1964,  Hubbard  1978). 
Others  describe  this  flycatcher  as  rare, 
uncommon  or  little  known  In  the 
region,  even  prior  to  the  declines  (Bailey 
1928,  Ligon  1961,  Swarth  1904  in  Bent 
1963).  In  1991,  the  buff-breasted 
flycatcher  was  recorded  near  Flagstaff, 
Arizona  (Keller  1992).  an  area 
considered  the  extreme  northern  limit  of 
the  bird's  range. 

Information  on  the  status  of  the 
flycatcher  and  its  habitat  in  Mexico  and 
Central  America  was  not  presented  by 


the  petitioner.  The  species  has  been 
considered  common  in  Mexico,  long 
after  declines  in  the  U.S.  were  noted 
(Phillips  et  al.  1964,  NMDGF  1979, 
Monson  and  Phillips  1981).  Monroe 
(1968)  considered  the  buff-breasted 
flycatcher  common  in  suitable  habitat  in 
Honduras.  No  information  has  been 
found  on  the  status  of  the  buff-breasted 
flycatcher  in  Guatemala  or  El  Salvador. 

After  a  review  cf  the  petition,  the 
single  reference  cited,  and  other 
available  information  to  the  Service,  the 
Service  concludos  the  petition  did  not 
present  substantial  scientific  or 
commercial  information  indicating  that 
listing  the  buff-breasted  flycatcher  as  a 
threatened  or  endangered  species  may 
be  warranted.  Information  otherwise 
available  to  the  Service  indicates  that 
the  numbers  and  range  of  the  buff- 
breasted  flycatcher  have  declined  in 
Arizona  and  New  Mexico,  probably 
partly  due  to  modification  of  habitat 
However,  these  areas  of  decline  do  not 
constitute  a  significant  portion  of  the 
range  of  the  species.  The  status  of  the 
buff-breasted  flycatcher  in  the  majority 
of  its  range  is  either  unknown  (Central 
America)  or  apparently  stable  (Mexico). 

This  notice  acknowledges  that 
declines  are  known  in  part  of  the 
species'  range,  possibly  due  to 
modification  of  habitat.  However, 
sufficient  information  is  not  available  to 
support  listing,  and  the  Service  is 
seeking  conclusive  data  on  biological 
vulnerability  and  threats.  The  Service 
would  appreciate  any  additional  data, 
information  or  comments  from  the 
public,  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  the 
status  of  the  buff-breasted  flycatcher. 
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Dated:  April  8, 1993. 
Richard  N.  South. 

Acting  Director,  Fish  and  Wildlife  Seivica. 
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DEPARTMENT  OF  AGRICULTURE 

FoTMt  Servica 

Southern  Region;  Exemption  From 
Appeal  of  Salvage  Timber  Sale  Protect 
on  the  Chattahoochee-Oconee 
National  Forest 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice;  exemption  of  decisions 
from  administrative  appeal. 

SUMMARY:  Pursuant  to  36  CFR 
217.4(a)(ll].  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  six  decisions 
to  salvage  uprooted,  damaged,  or  broken 
trees  within  300  feet  of  Forest  roads  on 
the  Chattahoochee-Oconee  National 
Forest  on  six  Ranger  Districts.  The 
damage  was  caused  by  the  March  13-14, 
1993.  snowstorm  which  dropped 
between  five  and  thirty-three  inches  of 
snow  followed  by  wind  gusts  up  to  fifty 
miles  per  hour.  Most  roads  are  blocked 
with  downed  timber.  Safety  of  Forest 
visitors  is  reduced  and  access  for 
recreation,  administration,  and 
protection  is  denied.  Quick  salvage  is 
needed  to  protect  Forest  visitors,  restore 
recreation  access,  reduce  the  risk  of 
beetle  outbreaks,  and  recover  timber 
values.  Daytime  temi>eratures  above  50 
degree  Fahrenheit  will  result  in  bark- 
boring  beetles  spreading  fungi  in  the 
affected  trees.  If  not  salvaged  quickly, 
these  trees  will  have  reduced  value  as 
wood  products. 

EFFECTIVE  DATE:  April  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  exemption  should 
be  directed  to  }ean  P.  Kruglewicz. 
Southern  Region.  Forest  Service-USDA, 
1720  Peachtree  Road.  NW.,  Atlanta.  CA 
30367  (404) 347-4867. 
8UPPI.EMENTARY  INFORMATION:  On  March 
13, 1993,  a  snowstorm  with  high  winds 
swept  across  the  entire  Southeastern 
United  States.  North  Georgia  was 


particularly  hard  hit  with  snowfalls  of 
fi^m  five  to  thirty-three  inches.  On 
March  14  there  were  wind  gusts  of  up 
to  50  miles  per  hour.  Trees  already 
burdened  by  heavy  weights  of  snow 
could  not  withstand  the  stress  of  wind 
and  broke  ofi  or  uprooted.  As  these  trees 
fell  they  damaged  others  nearby.  Pines, 
such  as  Virginia  pine,  white  pine, 
shortleaf.  and  loblolly,  were  affected 
much  more  than  hardwoods.  The 
general  pattern  was  the  uprooting  of 
trees  within  stands  rather  than  entire 
stands.  Roads  were  totally  or  partially 
blocked  and  are  also  at  risk  from 
leaning,  damaged,  and  broken  trees.  On 
six  Ranger  Districts  on  the 
Chattahoochee-Oconee,  the  specific 
road  mileages  affected  by  this 
exemption  are: 


Ranger  district 


Armuchee  . 
Chattooga 
Chestatee  . 
Cohutta  ... 
Ocor>ee  .... 
Talkjiah  .... 


Miles 


66 
138 
155 
116 
177 

78 


Storm-damaged  trees  need  to  be 
salvaged  to  protect  public  safety  on 
Forest  roads,  restore  access  to 
historically-open  areas  of  the  Forest, 
recover  economic  values,  and  reduce 
the  risks  of  insect  outbreak  or  wildfire. 
The  risk  of  accident  for  forest  visitors  is 
increased  by  leaning,  damaged,  or 
broken  trees  being  near  Forest  roads; 
roads  being  partly  or  fully  blocked;  and 
sight  distances  being  restricted.  Trout 
and  turkey  seasons  have  begun  and 
access  to  trout  streams,  wildlife 
management  areas,  and  recreation  sites 
is  blocked.  Rapidly  warming 
temperatures  and  high  moisture  content 
of  the  wood  are  favorable  to  the  quick 
growth  of  several  fungi  causing  a 
condition  known  as  'blue  stain'  in  the 
dead  timber.  The  presence  of  blue  stain 
in  the  wood  greatly  reduces  its  value  as 
wood  products.  The  fungi  causing  blue 
stain  will  begin  to  infect  dead  trees 
within  days.  Within  two  months  fungi 
and  wood-boring  beetles  could  make 
trees  unmarketable  as  sawtimber. 
Within  about  three  months  they  will 
have  no  value  as  pulpwood.  Bark-boring 
beetles  may  be  flying  on  days  with 
temperatures  above  50  degrees 
Fahrenheit  and  may  seek  out  stressed 
and  damaged  trees.  Blue-stain  fungi  may 
be  carried  on  their  bodies  as  they  fly 


from  tree  to  tree.  With  an  abundant  food 
supply,  populations  of  insects  will 
increase  quickly.  Insect  infestations  of 
black  turpentine  beetle,  Ips  beetles,  and 
Southern  Pine  Beetle  are  likely  to  occur 
and  could  increase  tree  damage  by 
attacking  nearby  healthy  trees.  Southern 
pine  beetle  populations  are  increasing 
in  Georgia  even  without  the  abundant 
food  source  created  by  the  storm 
damaged  trees.  As  temi>eratures  increase 
and  trees  dry  out,  the  fire  hazard,  in 
affected  areas,  will  increase  greatly. 

Any  delay  in  carrying  out  a  salvage 
operation  will  reduce  the  safety  of 
Forest  visitors  and  limit  or  prohibit 
access  for  recreation,  administration, 
and  forest  or  visitor  protection.  Timber 
values  will  be  reduced  and  the 
likelihood  of  being  able  to  market  the 
salvaged  timber  will  steadily  decrease. 
Populations  of  insects  attacking 
weakened  or  dying  trees  will  increase. 
Large  amounts  of  fuel  will  remain  on 
the  ground  through  the  spring  fire 
season. 

Analyses  are  being  done  on  proposed 
actions  to  salvage  uprooted,  broken,  or 
severely  damaged  trees.  The  analyses 
include  the  methods  of  harvest  and  any 
associated  special  measures  needed  to 
reduce  or  avoid  undesirable  effects.  The 
environmental  documents,  biological 
evaluation,  and  cultural  resource 
inventory  being  prepared  will  disclose 
the  effects  of  the  proposed  actions  on 
the  environment,  document  public 
involvement,  and  address  issues  raised 
by  the  public.  Given  the  present 
condition  of  the  affected  timber  and  the 
weather  conditions  expected,  the  need 
for  action  is  critical. 

Dated:  April  8, 1993. 
Ralph  F.  Mumme, 
Aciing  Deputy  Regional  Forester. 
|FR  Doc.  93-8667  Filed  4-13-93:  8:45  ami 

HLUNQ  CODE  3410-11-41 


Packers  and  Stockyards 
Administration 

Amendnwnt  to  Certification  of  Central 
Filing  Systenv— Oklahoma 

The  Statewide  central  filing  system  of 
Oklahoma  has  been  previously  certified, 
pursuant  to  section  1324  of  the  Food 
Security  Act  of  1985,  on  the  basis  of 
information  submitted  by  Hannah  D. 
Atkins,  Secretary  of  State,  for  Carm 
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products  produced  in  that  State  (52  FR 
49056.  Docember  29.  1987). 

The  certification  is  hereby  amended 
on  the  basis  of  information  submitted  by 
John  Krainedy,  Secretary  of  State,  for  an 
additional  farm  product  produced  in 
that  State  as  follows:  Cabbage. 

This  is  issued  pursuant  to  authority 
delegated  by  the  Secretary,  of 
Agriculture. 

Authority:  Sec.  1324(c)(2),  Pub.  L.  99-198. 
99  Stat.  1535,  7  U.S.C.  1631(c)(2);  7  CFR 
2.18(e)(3),  2.56(a)(3).  55  FR  22795. 

Dated:  April  7. 1993. 
Calvin  W.  Watkiiu, 

Acting  Administrator,  Packers  and 

Stockyards  Administration. 

[FR  Doa  93-8704  Filed  4-13-93;  8:45  am) 

B4LUNa  COOC  3410-KO-M 


DEPARTME^^■  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Partially  Closed  Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held  May 
11, 1993. 10:30  a.m..  Herbert  C.  Hoover 
Building,  room  1617-M2, 14th  St.  & 
Pennsylvania  Avenue  NW..  Washington, 
DC.  The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
materials  or  technology. 

Agenda: 

General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Introduction  of  members  and  visitors. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356. 
dealing  with  the  U.S.  and  COCOM 
control  programs  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  pubHc  presentation 
materials  to  the  Committee  members, 
presentation  materials  should  be 
forwarded  two  weeks  prior  to  the 
meeting  to  the  address  below:  Ms.  Lee 
Ann  Carpenter.  ODAS/EA/BXA  room 
1621,  U.S.  Department  of  Commerce, 
Washington,  DC  20230. 


The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  May  1, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6020.  U.S. 
Department  of  Commerce.  Washington. 
DC.  For  further  information  or  copies  of 
the  minutes  call  (202)  482-2583. 

Dated:  April  9, 1993. 
Lee  Ann  Carpenter, 
Acting  Director,  T AC  Unit. 
IFR  Doc.  93-8729  Filed  4-13-93;  8:45  am) 

BH.UNO  CODE  3610-OT-M 


Foreign-Trade  Zones  Board 
[Docket  11-93] 

Proposed  Foreign-Trade  Zone;  County 
of  Mercer,  NJ;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  County  of  Mert»r,  New 
Jersey,  requesting  authority  to  establish 
a  general-purpose  foreign-trade  zone  in 
Mercer  County.  New  Jersey,  adjacent  to 
the  Consolidated  Philadelphia  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act.  as 
amended  (19  U.S.C.  81a-81u).  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  March  26. 
1993.  The  applicant  is  authorized  to 
make  the  proposal  under  New  Jersey 
Statutes  Annotated  12:13-1. 

The  proposed  foreign-trade  zone 
would  cover  70  acres  on  5  parcels 
within  the  450-acre  Mercer  County 
Airport  complex  on  Scotch  Road.  West 
Trenton,  New  Jersey,  which  is  owned  by 
the  County  of  Mercer.  The  County  plans 
to  contract  the  zone  op>eration  to  a 
private  company. 

The  application  contains  evidence  of 
the  need  for  zone  services  in  the  Mercer 
County  area.  Several  firms  have 
indicated  an  interest  in  using  zone 


procedures  for  warehousing/distribution 
of  such  items  as  apparel  and  toys. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations  (as  revised.  56  FR  5079O- 
50808. 10-8-91).  a  member  of  the  FTZ 
Staff  has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  May  6,  1993,  at  11  a.m., 
Mercer  County  Administration 
Building,  room  211,  640  South  Broad 
Street,  Trenton,  New  Jersey. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  14, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  to  June  28.  1993. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locations: 
U.S.  Department  of  Commerce  District 

Office,  3131  Princeton  Pike,  Bldg.  6, 

suite  100.  Trenton.  NJ  08648. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  room  3716, 

14th  &  Pennsylvania  Avenue,  NW., 

Washington,  DC  20230. 

Dated:  April  6, 1993. 
John  |.  Da  Ponle.  |r.. 
Executive  Secretary. 

IFR  Doc.  93-«634  Filed  4-13-93;  8:45  am) 
BHAJNaCOOE  3StO-«t-^ 


Interrtatlonal  Trade  Administration 

[A-1 22-057] 

Replacement  Parts  for  Self-Propelled 
Bituminous  Paving  Equipment  From 
Canada;  Amended  Final  Results  or 
Antidumping  Duty  Administrative 
Review 

AGENCY:  ImfHirt  Administration/ 
International  Trade  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  amendment  to  final 
results  of  antidumping  duty 
administrative  review. 

SUHMARY:  On  November  27. 1992.  the 
Department  of  Commerce  (the 
Department)  submitted  to  the  United 
States — Canada  Binational  Panel  (the 
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Panel)  its  final  remand  redetermination 
pursuant  to  a  remand  order  from  the 
Panel.  On  December  28, 1992,  the  Panel 
affirmed  the  above-noted  results  and 
ordered  the  Department  to  publish  an 
amended  final  results  notice. 
EFFECTIVE  DATE:  April  14. 1993. 
FOR  FtiRTWR  MFOraiATION  CONTACT: 
Tom  Prosser,  Office  of  Antidumping 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-5255. 

SUPPt-EMENTARY  MfORMATION: 

Background 

On  May  15, 1990,  the  Department 
published  in  the  Federal  Register  its 
Hnal  results  of  antidumping  duty 
administrative  review  on  replacement 
parts  for  setf-propelled  bituminous 
paving  equipment  from  Japan  (55  FR 
20175).  We  determined  the  dumping 
margin  for  Allatt  Paving  Equipment 
Division  of  higersoU-Rand  Canada,  Inc. 
(formerly  Fortress  Allatt,  Ltd.,  and  later 
amalgamated  into  Northern  Fortress, 
Ltd.)  (Northern  Fortress)  to  be  9.47 
percent. 

On  June  14  1990,  Northern  Fortress 
filed  a  timely  request  for  binational 
panel  review  of  the  1987-1988  final 
resuhs  (55  FR  25685  (June  22,  1990)). 
On  May  24.  1991,  the  Panel  issued  its 
first  remand  order  In  The  Matter  of 
Replacement  Parts  For  Self-Propelled 
Bituminous  Paving  Equipment  From 
Canada,  US A-90-1 904-01.  Pub.  Doc. 
No.  90  (as  designated  by  the  Panel).  The 
remand  ordered  the  Dej>artment  to:  (1) 
Recalculate  the  dumping  margins  for 
approximately  seventy-five  (75)  percent 
of  total  sales,  (2)  veri^  whether 
Northern  Fortress  had  paid  the 
Canadian  federal  sales  tax  (FST)  on  its 
home  market  sales  so  as  to  warrant  any 
price  adjustments,  (3)  if  requested  by 
petitioner,  verify  any  constructed  value 
(CV)  or  third-country  prices  used  by  the 
Department,  and  (4)  reconsider  its 
selection  of  best  information  available 
(BLA)  rates  and  provide  an  explanation 
for  the  selection. 

The  Department  submitted  its  first 
remand  redetermination  to  the  Panel  on 
December  20, 1991.  Pub.  Doc.  No.  119. 
In  that  redetermination  the  Department: 
(1)  Recalculated  the  dumping  margins 
for  approximately  seventy-five  (75) 
percent  of  total  sales,  (2)  verified  that 
Northern  Fortress  had  paid  the 
Canadian  FST  on  its  home  market  sales, 
thereby  warranting  a  price  adjustment, 
(3)  determined  on  the  basis  of 
verification  findings  that  (a)  Northern 
Fortress  had  sold  but  not  reported 
similar  merchandise  in  the  home  market 
and  (b)  Northern  Fortress  had  failed 


verification  with  respect  to  its  CV  data, 
thereby  requiring  the  Department  to 
apply  a  BLA  rate  to  those  U.S.  sales 
whidi  would  have  been  matched  to 
either  a  Canadian  sale  of  similar 
merchandise  or  CV.  In  addition,  the 
Department  provided  a  detailed 
explanation  for  its  BIA  rate  selection. 
We  determined  that  the  final  dumping 
margin  for  Northern  Fortress  for  the 
September  1, 1987  through  December 
31, 1988  period  was  19.57  percent. 

Both  Northern  Fortress  and  Blaw 
Knox  Construction  Equipment  Corp. 
(Blaw  Knox),  the  petitioner  in  the 
underlying  administrative  review, 
challenged  our  first  remand  results 
(Pub.  Doc.  Nos.  126  and  127).  On  May 
15, 1992,  the  Panel  remanded  in  part  the 
Department's  first  remand 
redetermination,  ordering  the 
Department  to:  (1)  Reconsider  record 
evidence  concerning  the  country  of 
origin  of  sixty-four  (64)  parts  included 
in  the  Department's  first  remand  results 
and  (2)  if  requested  by  petitioner,  verify 
the  accuracy  of  the  information  on 
which  the  Department  relies  to  make  the 
country  of  origin  determination.  The 
Panel  affirmed  the  Department's 
redetermination  in  all  other  respects 
(Pub.  Doc.  No.  172). 

The  Department  submitted  its  second 
remand  redetermination  on  July  30, 
1992,  concluding  that  thirty-one  (31)  of 
the  above-noted  sixty-four  (64)  parts  are 
the  Canadian  origin  and.  therefore, 
within  the  scope  of  the  antidumping 
finding.  We  determined  that  the  final 
dumping  margin  for  the  Northern 
Fortress  for  the  September  1. 1987 
through  December  31. 1988  period  was 
19.50  percent  (Pub.  Doc.  No.  198). 

On  October  28, 1992,  the  Panel 
concluded  that  the  Department's 
redetermination  concerning  the  above- 
noted  thirty-one  (31)  parts  was  not 
supported  by  substantial  evidence  (Pub. 
Doc.  No.  231).  The  Panel  remanded  the 
Department's  July  30, 1992, 
redetermination  and  ordered  the 
Department  to  render  a  revised 
redetermination  consistent  with  the 
Panel's  opinion. 

On  November  27, 1992,  the 
Department  submitted  its  third  and  final 
redetermination.  We  excluded  the 
thirty-one  (31)  parts  noted  above  from 
the  scope  of  the  antidumping  finding. 
We  determined  that  the  final  dumping 
margin  for  Northern  Fortress  for  the 
September  1, 1987  through  December 
31. 1988  period  was  17.97  percent  (Pub. 
Doc.  No.  247).  On  December  28.  1992. 
the  Panel  affirmed  the  Department's 
redetermination  and  ordered  the 
Department  to  publish  an  amended  final 
results  notice. 


Amended  Final  Resohs  of  Review 

We  determine  that  the  final  dumping 
margin  for  Northern  Fortress  for  the 
September  1. 1987  through  December 
31. 1988  period  is  17.97  percent. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  ail  appropriate 
entries  based  on  the  margin  analysis 
detailed  above.  Individual  differences 
between  United  States  price  and  FMV 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  This  notice  does 
not  afiect  cash  deposit  rates. 

This  notice  is  published  pursuant  to 
19  U.S.C.  1516a(g)(5)(B)  (1992). 

Dated:  April  6, 1993. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-8734  Filed  4-13-93;  8:45  am] 

BILUNG  CODE  3ai0-O»-M 


(A-427-0011 

Sorbitoi  From  France;  Intent  To 
Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  Intent  to  Revoke 
Antidumping  Duty  Order. 

SliMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
sorbitol  from  France.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  no 
later  than  April  30. 1993. 
EFFECTIVE  DATE:  April  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campbell  or  John  Kugelman, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  telephone:  (202) 
482-3601. 
SUPPLEMENTARY  INFOMMATION: 

Background 

On  April  9, 1982,  the  Department  of 
Commerce  published  an  antidumping 
duty  order  on  sorbitol  from  France  (47 
FR  15391).  The  Department  of 
Commerce  has  not  received  a  request  to 
conduct  an  administrative  review  of  this 
order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

Tl\p  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
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§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  April  30,  1993, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administrntion, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  object  to  the  Department's 
intent  to  revoke  by  April  30,  1993.  we 
shall  conclude  that  the  order  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  April  6. 1993. 
Jofieph  A.  Spetrinl, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  93-8736  Filed  4-13-93;  8:45  ami 
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[A-588-086] 


Spun  Acrylic  Yam  From  Japan;  Intent 
To  Revoke  Antickimping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 


SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
spun  acrylic  yam  from  Japan.  Interested 
parties  who  object  to  this  revocation 
must  submit  their  comments  in  writing 
no  later  tlian  April  30, 1993. 
EFFECTIVE  DATE:  April  14.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Victor  or  Tom  Futtner.  Office  of 
Antidumping  Compliance.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone:  (202)  482-0090. 

SUPPt^MENTARY  INFORMATION: 
Backgrouad 

On  April  9. 1980,  the  Department  of 
Commerce  published  an  antidumping 
duty  order  on  spun  acrylic  yam  from 
Japan  (45  FR  24127).  The  Department  of 


Commerce  has  not  received  a  request  to 
conduct  an  administrative  review  of  this 
order  for  the  most  recent  four 
consecutive  annual  anniversary  month*. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  Intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  to  Object 

No  later  than  April  30. 1993, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
Intemational  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  object  to  the  Department's 
intent  to  revoke  by  April  30,  1993,  we 
shall  conclude  that  the  order  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  revocation. 

This  notice  is  in  arxx)rdance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  April  6, 1993. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc  93-8737  Piled  4-13-93;  8:45  am) 
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(A-779-601J 

Standard  Carnations  From  Kenya; 
Intent  To  Revoke  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duty  order  on 
standard  carnations  from  Kenya. 
Intere.sted  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  April  30.  1993. 
EFFECTIVE  DATE:  April  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Snider  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
Intemational  Trade  Administration. 


U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-4733. 

SUPPl^MENTARY  MFORMATKM: 
Background 

On  April  23,  1987.  the  Department  of 
Commerce  published  an  antidumping 
duty  order  on  standard  carnations  from 
Kenya  (52  FR  13490).  The  Department 
of  Commerce  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  It 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
S  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notif>'ing  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  To  Object 

No  later  than  April  30,  1993, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
Intemational  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  object  to  the  Department's 
intent  to  revoke  by  April  30. 1993,  we 
shall  conclude  that  the  order  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  Aprils,  19S3. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-8738  Filed  4-13-93;  8:45  Bin) 
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IA-122-0851 

Sugar  and  Syrups  From  Canada;  Intent 
To  Revoke  Antidumping  Duty  Order 

AGENCY:  Intemational  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  antidumping  duly  order  on 
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sugar  and  syrups  bom  Canada. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  no  later  than  April  30, 1993. 

EFFECTIVE  DATE:  April  14.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Dirstina  or  Richard  Rimlinger, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230.  telephone:  (202) 
482-4733. 

SUPP1.EMENTARY  INFORMATION: 

Background 

On  April  9,  1980,  the  Department  of 
Commerce  published  an  antidumping 
duty  order  on  sugar  and  syrups  from 
Canada  (45  FR  24126).  The  Department 
of  Commerce  has  not  received  a  request 
to  conduct  an  administrative  review  of 
this  order  for  the  most  recent  four 
consecutive  annual  anniversary  months. 

The  Department  may  revoke  an 
antidumping  duty  order  or  finding  if  the 
Secretary  of  Commerce  concludes  that  it 
is  no  longer  of  interest  to  interested 
parties.  Accordingly,  as  required  by 
§  353.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  antidumping 
duty  order. 

Opportunity  To  Object 

No  later  than  April  30, 1993, 
interested  parties,  as  defined  in 
§  353.2(k)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
antidumping  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration. 
International  Trade  Administration, 
room  B-099.  U.S.  Department  of 
Commerce.  Washington.  DC  20230. 

If  interested  parties  do  not  request  an 
administrative  review  in  accordance 
with  the  Department's  notice  of 
opportunity  to  request  administrative 
review,  or  object  to  the  Department's 
intent  to  revoke  by  April  30, 1993.  we 
shall  conclude  that  the  order  is  no 
longer  of  interest  to  interested  parties 
and  shall  proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4)(i). 

Dated:  April  6. 1993. 
loMph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  CompHance. 
IFR  Doc.  93-8735  Filed  4-13-93;  8:45  ami 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Pennits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  Application  for  a 
Scientific  Research  Permit  To  Take 
Marine  Manunals  (P771»68). 

Notice  is  hereby  given  that  the  Alaska 
I^isheries  Science  Centers,  NMFS, 
NOAA,  National  Marine  Mammal 
Laboratory,  7600  Sand  Point  Way,  NE.. 
Building  4,  Seattle  WA  98115,  has 
applied  in  due  form  for  a  Permit  to  take 
marine  mammals  for  scientific  research 
as  authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  and  sections  216.33  (d)  and  (e)  of 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

The  Applicant  seeks  authorization  to 
conduct  aerial,  boat  and  ground  surveys, 
and  scat  collections  for  harbor  seals 
{Phoca  vitulina)  at  haulouts  and 
rookeries  in  Alaska  over  a  four-year 
period.  This  research  would  involve  the 
potential  harassment  of  up  to  119,000 
harbor  seals  per  year  while  carrying  out 
the  surveys. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Etopartment  of  Commerce,  1335  East 
West  Highway,  room  7234,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East 
West  Highway.  Suite  7324,  Silver 
Spring,  MD  20910  (301/713-2289); 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service.  NOAA. 


7600  Sand  Point  Way,  NE.,  BIN 
C15700— Building  1,  Seattle.  WA 
981 15-0070  (206/526-6150):  and 
Director.  Alaska  Region,  National 
Marine  Fisheries  Service,  Federal 
Annex,  9109  Mendenhall  Mall  Road. 
Suite  6.  Juneau.  AK  99802  (907/586- 
7221). 

Dated:  April  8. 1993. 
William  W.  Fox.  )r., 

Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
IFR  Doc.  93-8666  Filed  4-13-93;  8:45  am] 
BtLLMO  CODE  361»-12-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Issuance  of  Public  Display 
Permit  No.  816. 

SUMMARY:  On  October  26.  1989,  notice 
was  published  in  the  Federal  Register 
(54  FR  43602)  that  an  application 
(P332A)  had  been  filed  by  Kamogawa 
Sea  Worid,  1464-18,  Higashi-cho, 
Kamogawa-shi,  Chiba  296,  Japan.  A 
public  display  permit  was  requested  to 
obtain  the  care  and  custody  of  two  (2) 
northern  elephant  seals  [Mircunga 
angustirostris)  rehabilitated  from 
beached/stranded  stock,  currently  in  the 
custody  of  Sea  World,  San  Diego. 

The  public  comment  period  closed  on 
November  24,  1989.  No  comments  were 
received  from  the  public.  As  a  result  of 
several  significant  issues  raised  by  the 
Marine  Mammal  Commission  and  after 
internal  review  of  the  application, 
additional  information  was  required 
prior  to  issuance.  This  information  was 
obtained  over  a  three  year  period,  and 
included  a  report  and  recommendation 
by  a  qualified  U.S.  veterinarian 
following  an  onsite  inspection.  In 
addition,  during  this  period  of  number 
of  general  questions  were  raised  by  the 
Marine  Mammal  Commission 
concerning  the  export  of  marine 
mammals  to  foreign  facilities. 

During  its  efforts  to  research  and 
address  these  questions,  the  National 
Marine  Fisheries  Service  established  an 
interim  export  policy  requiring  that  an 
applicant  seeking  authority  to  take  and 
transport  marine  mammals  to  a  foreign 
facility  state,  with  supporting 
documentation,  that  the  source 
facility(ies)  in  the  United  States  have 
been  unsuccessful  in  attempts  to  place 
such  animals  in  U.S.  facilities.  As  it 
concerns  the  marine  mammals  that  are 
the  subject  of  this  application,  Sea 
World.  Inc.,  has  indicated  that  they  have 
been  unsuccessful  in  their  attempts  to 
place  these  two  northern  elephant  seals 
at  facilities  in  the  United  States. 
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Notice  is  hereby  given  that  on  April 
1,  1993,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act. 
the  National  Marine  Fisheries  Service 
issued  a  permit  for  the  above  activities 
subject  lo  certain  conditions  set  forth 
therein. 

Issuance  of  this  permit  is  based  on  a 
finding  that  the  proposed  taking  is 
consistent  with  the  purposes  and  policy 
of  the  Marine  Mammal  Protection  Act. 
The  Service  has  determined  that 
Kamogawa  Sea  World  offers  an 
acceptable  program  for  education  or 
conservation  purposes.  Kamogawa  Sea 
World  facilities  are  open  to  the  public 
on  a  regularly  scheduled  basis  and 
access  to  the  facilities  is  not  limited  or 
restricteti  other  than  by  the  charging  of 
an  admission  fee. 

The  Permit  is  available  for  review  by 
interested  persons  by  appointment  in 
the  following  offices: 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
NOAA,  1335  East-West  Hwy.  Room 
7324.  Silver  Spring.  MD  20910;  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA.  501 
West  Ocean  Boulevard.  Long  Beach.  CA 
90802-4  i213. 

Dated:  April  1.1993. 
Nuury  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-8665  Filed  4-13-93;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
Offlc«  of  the  Secretary 
Manual  for  Courts-Martial 

AGENCY:  Joint  Service  Committee  on 
Military  Justice  (JSC).  DoD.  • 
ACTION:  Notice  of  proposed 
amendments. 


summary:  The  Department  of  Defense  is 
considering  recommending  riidnges  to 
the  Manual  for  Courts-Martial.  United 
States.  1984.  Executive  Order  No. 
12473.  as  amended  by  Executive  Order 
Nos.  12484.  12550. 12586, 12708.  and 
12767.  The  proposed  changes  are  part  of 
the  1993  Minual  review  required  by  the 
Manual  for  Courts-Martial  and  DoD 
Direciive  5500.17.  "Review  of  the 
Manual  for  Courts-Martial."  January  23, 
1985. 

The  proposed  changes  would  amend 
the  following  rules  in  Part  II  (Rules  for 
Courts-Martial):  R.C.M.  202(a):  Persons 
subject  to  the  jurisdiction  of  courts- 
martial  (Amend  the  Disciission  and 
Analysis  in  light  of  the  FY93  DoD 
Authorization  Act  change  to  Article  3, 


Uniform  Code  of  Military  Justice 
(UCMJ).  which  made  service  members 
amenable  to  trial  by  court-martial  for 
offenses  committed  in  a  prior  enlistment 
without  regard  to  a  break  in  service); 
R.C.M.s  203  and  307:  Jurisdiction  over 
the  offense  and  preferral  of  charges 
(Amend  Discussions  and  Analyses  in 
light  of  holding  in  Solorio  versus  United 
States,  483  U.S.  435  (1987J);  R.C.M.  810: 
Procedures  for  rehearings,  new  trials, 
and  other  trials  (Amend  Rule, 
Discussion,  and  Analysis  in  light  of 
FY93  DoD  Authorization  Act  diange  to 
Article  63,  UCMJ,  which  established 
that  sentencing  limitations  at  rehearings 
and  new  trials  only  affect  the  sentence 
that  may  be  approved  by  the  convening 
or  higher  authority);  R.CM.  902: 
Disqualification  of  military  judge 
(Amend  Discussion  re  procedures  for 
voir  dire  of  military  judge  to  clarify  that 
the  military  judge  may  reasonably  limit 
counsel's  presentations  concerning 
possible  disqualification  of  the  military 
judge);  R.C.M.  924:  Reconsideration  of 
findings  (Amend  the  Rule  and  the 
Analysis  to  limit  reconsideration  of 
findings  by  court-martial  members  to 
findings  not  yet  announced  in  open 
court):  R.C.M.s  1003, 1103, 1104.  1107. 
1113. 1301.  and  1305.  and  Appendix  11: 
Punishments,  preparation  of  record  of 
trial,  records  of  trial:  Authentication; 
service;  loss;  correction;  forwarding,  and 
forms  of  sentences  (Amend  Rules, 
Discussions.  Analyses,  and  Appendix  lo 
eliminate  confinement  on  bread  and 
water  or  diminished  rations  as  a  court- 
martial  punishment):  R.C.M.  1003(b)(3): 
Punishments  (Amend  Rule.  Discussion, 
and  Analysis  to  establish  criteria  to 
determine  the  appropriateness  of  a  fine 
and  a  fine  enforcement  provision); 
R.C.M.  1009:  Reconsideration  of 
sentence  (Amend  Rule  and  Analysis  to 
prohibit  a  sentencing  authority  fi-om 
reconsidering  a  sentence  announced  in 
open  court);  R.C.M.s  1105  and  1106: 
Matters  submitted  by  the  accused,  and 
recommendation  of  the  staff  judge 
advocate  or  legal  officer  (Amend  Rules. 
Discussions  and  Analyses  to  require  the 
staff  judge  advocate  or  legal  advisor  to 
inform  the  convening  authority  of  a 
recommendation  for  clemency  by  the 
sentencing  authority,  made  in 
conjunction  with  the  announced 
sentence,  absent  a  written  request  to  the 
contrary  by  the  accused;  R.C.M. 
1107(d)(2):  Action  by  the  convening 
authority  (Amend  the  Discussion  and 
the  Analysis  to  clarify  that  forfeitures 
adjudged  at  courts-martial  take 
precedence  over  other  pay  stoppages  or 
deductions);  R.C.M.8  1107(d)(3)  and 
1113(d)(2):  Action  by  the  convening 
authority,  and  execution  of  sentences 


(Amend  Rules.  Discussions,  and 
Analyses  in  light  of  FY93  DoD 
Authorization  Act  change  to  Article 
57(e).  UCMJ.  which  permits  a  military 
sentence  to  be  served  conseaitively, 
rather  than  concurrently,  with  a 
sentence  adjudged  by  a  civilian  or 
foreign  sovereign);  R.C.M.  1107(e): 
Action  by  the  convening  authority 
(Amend  Rule  and  Analysis  to  provide 
that  the  convening  authority  may 
approve  a  sentence  of  no  punishment  in 
appropriate  cases  if  the  convening 
authority  determines  that  a  rehearing  on 
sentence  is  impractical);  R.C.M.  1107(0: 
Action  by  the  convening  authority 
(Amend  Rule.  Discussion  and  Analysis 
lo  authorize  a  convening  authority  to 
correct  minor  errors  in  the  convening 
authority's  action  detected  prior  to 
forwarding  of  a  case  for  appellate 
review);  R.C.M  1108:  Suspension  of 
execution  of  sentence;  remission 
(Correct  typographical  error  in  the 
Rule);  R.C.M.  1113(d)(3):  Execution  of 
sentences  (Amend  Rule.  Discussion  and 
Analysis  to  establish  the  authority  and 
required  procedures  for  ordering 
execution  of  a  fine  enforcement 
provision);  R.C.M.  1201:  Action  by  the 
Judge  Advocate  General  (Amend  the 
Discussion  and  Analysis  to  conform 
with  Article  69(a).  UCMJ,  which  permits 
direct  petition  to  the  U.S.  Court  of 
Military  Appeals  by  the  accused).  The 
proposed  changes  would  also  amend  the 
following  rules  in  Part  III  (Military 
Rules  of  Evidence):  M.R.E.  311: 
Evidence  obtained  from  unlawful 
searches  and  seizures  (Clarify  standard 
for  review  of  search  autlrri^^tions 
based  on  false  statements  ,.'  accordance 
with  Franks  versus  Delaware.  438  U.S. 
154  (1978));  M.R.E.  506:  Government 
information  other  than  classified 
information  (Amend  Rule  and  Analysis 
to  improve  procedures  concerning 
handling  and  admissibility  of 
Government  information  other  than 
classified  information);  M.R.E.  611: 
Mode  and  order  of  interrogation  and 
presentation  (Amend  Analysis  to 
address  Victim  of  Child  Abuse  Ad  and 
recent  case  law  concerning  alternative 
forms  of  testimony  for  child  witnesses). 
The  propK}sed  changes  would  also 
amend  the  following  paragraphs  of  Part 
IV  (Punitive  Articles):  Para.  30a  c(l): 
Espionage  (Amend  the  paragraph  and 
Analysis  to  clarify  that  the  intent 
element  of  espionage  is  not  satisfied 
merely  because  the  accused  acted 
without  lawful  authority);  Para.  35: 
Drunken  or  reckless  driving  (Amend  the 
paragraph  and  Analysis  in  light  of  FY93 
DoD  Authorization  Act  change  to 
Article  111,  UCMJ,  which  extended 
proscription  against  drunken  or  reckless 
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driving  to  operation  of  a  vehicle, 
aircraft,  or  vessel,  and  also  made 
punishable  actual  physical  control  of  a 
vehicle  vessel  or  aircraft  while  drunk  or 
impaired  or  in  a  reckless  fashion.  The 
amendment  also  reflects  the  Article  111 
provision  of  a  blood/alchohol  blood/ 
breath  concentration  of  0.10  or  greater 
as  a  per  se  standard  for  illegal 
intoxication;  Para.  35c:  Drunken  or 
reckless  driving  (Amend  the  paragraph 
and  Analysis  to  clarify  that  with  regard 
to  the  additional  element  of  causing 
personal  injury,  the  Government  must 
prove  proximate  causation  and  not 
merely  cause-in-fact);  Para.  43:  Murder 
(Amend  paragraph  and  Analysis  in  light 
of  FY93  DoD  Authorization  Act  change 
to  Article  118.  UCMJ,  which  replaced 
the  word  "others"  with  "another"  in 
reference  to  acts  inherently  dangerous  to 
a  person  other  than  the  murder  victim); 
Para.  45:  Rap>e  (Amend  paragraph  and 
Analysis  in  light  of  Fy93  DoD 
Authorization  Act  change  to  Article  120. 
UCMJ.  which  eliminated  the  spousal 
exemption  to  rape  prosecutions  and 
made  rape  a  gender  neutral  offense); 
Para.  89c:  Indecent  language  (Amend 
the  paragraph  and  Analysis  to 
incorporate  the  test  for  indecent 
language  adopted  by  the  U.S.  Court  of 
Military  Appeals  in  U.S.  versus  French. 
31  M.J.  57.  60  (C.M.A.  1990)). 

The  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1. 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon",  May  21, 1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  government 
agency. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Review  of 
the  Manual  for  Courts-Martial",  January 
23, 1985.  This  notice  is  intended  only 
to  improve  the  internal  management  of 
the  Federal  government.  It  is  not 
intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  by  a  party  against  the  United  States, 
its  agencies,  its  officers,  or  any  person. 

AOcmcsSES:  Copies  of  the  proposed 
changes  may  be  examined  at  Military 
Law  Branch,  Judge  Advocate  Division, 
Headquarters  United  States  Marine 
Corps,  Washington,  DC  20380.  A  copy 
of  the  proposed  changes  may  be 
obtained  by  mail  upon  request  from  the 
foregoing  address,  ATTN:  Major  Ralph 
H.  Kohlmann. 

DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
June  30, 1993  for  consideration  by  the 


Joint  Service  Committee  on  Military 
Justice. 

FOA  FURTHER  INFORMATION  CONTACT: 

Major  Ralph  H.  Kohlmann.  USMC. 
Executive  Secretary.  Joint  Service 
Committee  on  Military  Justice, 
Headquarters,  U.S.  Marine  Corps  (Code 
JAM).  Washington,  DC  20380.  (703) 
614-4250. 

Dated:  April  8, 1993. 
LALBynum, 

Alternate  OSD  Federa]  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc  93-6622  Filed  4-13-93;  8:45  am) 

HUJNO  COOC  M10-01-M 


Joint  Service  Committee  on  Military 
Justice:  Public  Meeting 

AGENCY:  Joint  Service  Committee  on 
Military  Justice  (JSC),  DOD. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
public  meeting  of  the  JSC.  This  notice 
also  describes  the  functions  of  the  JSC. 

DATES:  May  6. 1993. 10  a.m.  to  12  p.m. 

ADDRESSES:  Building  111,  Washington 
Navy  Yard,  Washington,  DC. 

FUNCnON:  The  JSC  was  established  by 
the  Judge  Advocates  General  in  1972. 
The  JSC  currently  operates  under 
Department  of  Defense  Directive 
5500.17  of  January  23, 1985.  It  is  the 
function  of  the  JSC  to  improve  Military 
Justice  through  the  preparation  and 
evaluation  of  proposed  amendments 
and  changes  to  the  Uniform  Code  of 
Military  Justice  and  the  Manual  for 
Courts-Martial. 

AGENDA:  The  JSC  will  receive  public 
comment  concerning  its  1993  Annual 
Review  of  Manual  for  Courts-Martial. 
United  States.  1984.  as  published  on 
April  14.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Ralph  H.  Kohlmann.  USMC, 
Executive  Secretary,  Joint  Service 
Committee  on  Military  Justice, 
Headquarters.  U.S.  Marine  Corps  (Code 
JAM).  Washington.  DC  20380.  (703) 
614-4250. 

Dated:  April  8. 1993. 
L.M.  Bsmum, 

Aitemate  OSD  Federui  Register  Uaison 
Officer,  Department  of  Defense. 
IFR  Doc  93-8623  Filed  4-13-93;  8:45  am] 
BKiMQ  COOC  )S1«-»MI 


DEPARTMENT  OF  EDUCATION 

National  Education  Commission  on 
Time  and  l.eaming;  Hearing 

AGENCY:  National  Education 

Commission  on  Time  and  Learning, 

Education. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  Hearing  of  the 
National  Education  Commission  on 
Time  and  Learning.  This  notice  also 
describes  the  functions  of  the 
Commission.  Notice  of  this  Hearing  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATE,  TIME  AND  LOCATION:  April  29.  1993 
from  1  p.m.  to  4:30  p.m.  Eastern 
Michigan  University,  EMU  Board  Room, 
202  Welch  Hall,  Ypsilanti.  MI  48197. 
April  30,  1993  from  9  a.m.  to  4  pm. 
Corporate  Education  Center,  1275  South 
Huron  Street,  Ypsilanti,  MI  Telephone: 
Ron  Miller.  (313)  487-0447. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Anna  Anderson.  Deputy  Executive 
Director.  1255  22d  Street  NW..  Suite 
502.  Washington.  DC  20202-7591. 
Telephone:  (202)  653-5063. 
SUPPt.EMENTARY  INFORMATION:  The 
National  Education  Commission  on 
Time  and  Learning  is  established  under 
section  102  of  the  Education  Council 
Act  of  1991  (20  U.S.C.  1221-1).  The 
Commission  is  established  to  examine 
the  quality  and  adequacy  of  the  study 
and  learning  time  of  elementary  and 
secondary  students  in  the  United  States, 
including  issues  regarding  the  length  of 
the  school  day  and  year,  how  time  is 
being  used  for  academic  subjects,  the 
use  of  incentives,  how  time  is  used 
outside  of  school,  the  extent  and  role  of 
homework,  year-round  professional 
opportunities  for  teachers,  the  use  of 
school  facilities  for  extended  learning 
programs,  if  appropriate  a  model  for 
adopting  a  longer  day  or  year,  suggested 
changes  for  state  laws  and  regulations, 
and  an  analysis  and  estimate  of  the 
additional  costs. 

The  Hearing  of  the  Commission  is 
open  to  the  public.  The  proposed 
agenda  for  April  29  includes:  A  site  visit 
to  the  Cornerstone  Schools  in  Detroit. 
Michigan  and  a  panel  discussion  with 
parents,  administrators,  practitioners, 
and  the  general  public  on  "Teachers 
Professional  Development".  The 
proposed  agenda  for  April  30  includes: 
Discussions  with  researchers,  union 
representatives,  practitioners  and  the 
general  public  on  teachers'  needs  for  on- 
going professional  development  and  the 
other  mandates  as  outlined  in  Public 
Law  102-62.  Records  are  kept  of  all 
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Commission  proceedings,  and  are 
available  for  public  inspection  at  the 
Office  of  the  Commission  at  1255  22d 
Street,  NfW.,  Suite  502.  Washington,  DC 
20202-7591  from  the  hours  of  9  a.m.  to 
5:30  p.m. 

Dated:  April  9, 1993. 
John  Hodge  Jones. 

Chairman,  Nationd  Education  Commission 

on  Time  and  Learning. 

[FR  Doc.  93-8713  Filed  4-13-93;  8:45  ami 

BtUJNQ  CODE  400O-01-4I 


19411 


DEPARTMEffT  OF  ENERGY 

San  Francisco  Field  Office;  Financial 
fi  ssi&tance  Award  (Grant) 

agency:  U.S.  Department  of  Energy. 
ACnONt  Notice  of  Intent  to  make  a 
r  inandal  Assistance  award  to  East-West 
Center,  R«ptsource  Systems  Institute  on  a 
sole-source  basis. 

SUMMARY:  Pursuant  to  10  CFR  600.7(b), 
the  U.S.  DOE  announces  it  is  restricting 
eligibility  for  award  of  Grant  No.  DE- 
FG03-92SF19167/A001  to  the  East-West 
Center,  Resource  Systems  Institute  to 
conduct  a  study  and  workshop  to 
address  thermal  coal  trade  and  clean 
technology  requirements  in  the  Asia- 
Pacific  region  within  the  scope  of  the 
"Asian-Pacific  Project,"  an  ongoing 
research  project  at  the  Resource  Systems 
Institute. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Solomon.  DOE  San  Francisco 
Field  Office.  1333  Broadway,  Oakland, 
CA  94612,  (510)  273-7117. 

SUPPLEMENTARY  INFORMATION:  Senior 
government  and  industry  officials  from 
the  U.S.  and  many  of  the  Asia-Pacific 
countries  are  to  be  brought  together  to 
strengthen  their  relationship  through 
cooperation  and  dialogue  over  the 
issues  associated  with  the  expansion  of 
thermal  coal  trade  and  regional  energy 
inter-dependence.  Options  and 
opportunities  for  both  coal  and  clean 
coal  technology  trade  for  the  U.S. 
industry  will  be  identified.  The  East- 
West  Center's  Trade  Model  will  enable 
its  users  to  quickly  and  easily  project 
the  potential  reaction  of  the 
international  market  to  shifts  to  in  the 
supply  and  demand  for  thermal  coal 
and/or  from  changes  in  the  capacity  of 
the  logistical  system  to  handle  the 
anticipated  coal  export  level. 

Issued  in  Oakland  April  2, 1993. 
Aundra  Richards, 
Chief.  NB/SF  Branch. 

(FR  Doc.  93-8724  Filed  4-13-93;  8:45  am) 
MujNO  cope  MaO-OI-M 


Office  of  Conservation  and  Renewable 
Energy 

CE-Support  Office,  Boston;  Solicitation 

AGENCY:  Department  of  Energy. 
ACTK)N:  Notice  of  solicitation. 

SUMMARY:  Pursuant  to  10  CFR  600.9, 
The  Office  of  Alternative  Fuels  of  the 
Department  of  Energy  is  issuing  a 
solicitation  numbered  DE^PS41- 
93R1 10543  to  evaluate  alternative  fuels 
in  transportation  in  response  to  the 
Alternative  Motor  Fuels  Act  of  1988 
(-\MFA).  With  the  assistance  of  the 
Office  of  Alternative  Fuels,  the  Office  of 
Technical  and  Financial  Assistance 
(OTFA).  has  the  opportunity  to 
introduce  an  alternative  fuel  program 
through  state  energy  offices.  A  favorable 
application  for  introducing  ahemative 
fuels  at  the  state  or  local  level  is  in 
heavy  duty  municipal  vehicles  which 
are  good  candidates  for  the  use  of 
alternative  fuels  because  of  their  high 
fuel  consumption,  regular  driving 
routes,  and  operation  from  a  centralized 
location. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Energy  (DOE)  is  issuing 
a  solicitation  to  state  energy  offices 
inviting  them  to  apply  for  the  Heavy 
Duty  State/Mimidpal  Vehicle 
Alternative  Fuel  Demonstration.  Only 
one  application  will  be  accepted  from 
each  state.  The  participating  state 
energy  offices  will  coordinate  and 
conduct  a  heavy  duty  municipal  vehicle 
project  to  introduce  alternative  fuel 
Original  Equipment  Manufacturer 
(OEM)  vehicles  for  operation  by  state 
governments,  local  school  districts,  and 
municipalities.  The  incremental  costs 
over  conventional  vehicles  for  up  to 
four  (4)  OEM  alternative  fuel  heavy  duty 
vehicles  per  project  will  be  funded  by 
DOE.  The  types  of  vehicles  to  be 
considered  are  those  used  directly  by 
state  or  local  agencies  or  for  the  sole 
purpose  of  supporting  a  state  or  local 
agency.  Transit  buses  are  excluded. 
Vehicles  will  be  fueled  with  ethanol. 
methanol,  natural  gas,  propane  or 
biodiesel.  The  DOE  Support  Offices  will 
coordinate  this  program's  activities  in 
conjunction  and  cooperation  with  the 
state  energy  offices,  providing  assistance 
and  direction  to  interested  participants. 
The  state  energy  offices,  municipalities, 
and  local  school  districts  will  ensure 
that  refueling  facilities  are  identified. 
They  are  encouraged  to  invite  local 
utilities  or  fuel  suppliere  to  participate 
by  investing  in  the  development  ot 
refueling  facilities.  The  award  recipients 
will  be  responsible  for  the  collection 
and  reporting  of  data/information  as 
specified  by  DOE  on  alternative  fuel  and 


"control"  vehicles  over  a  five  year 
period. 

FUND  AVAHJkBKJTY:  Up  to  $700,000  is 
available  to  fund  approximately  ten  (10) 
financial  assistance  awards.  Only  one 
application  will  be  accepted  from  each 
State.  The  initial  project  and  budget 
period  will  be  twelve  months  from  the 
date  of  award. 

RESTRICTED  EUGI8IUTY:  The  Department 
of  Energy,  Office  of  Conservation  and 
Renewable  Energy,  Office  of  Alternative 
Fuels,  is  restricting  eligibility  for  a 
national  demonstration  of  heavy  duty 
municipal  alternative  fuel  vehicles  to 
the  State  Energy  Offices  in  the  50  States, 
the  District  of  Columbia,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  Puerto 
Rico  and  any  territory  or  possession  of 
the  United  States.  Interested 
municipalities,  and  local  school 
districts  should  contact  the  appropriate 
state  energy  office  for  applications  for 
subawards.  Financial  Assistance  for  this 
soUcitation  is  authorized  by  the  DOE 
Reorganization  Act,  PubHc  Law  95-91. 
CFDA  No.  81.502.  and  the  DOE 
Financial  Assistance  Regulations,  10 
CFR  part  600. 

REVIEW  AND  EVALUATION:  Initial  review 
for  completeness  will  be  performed  at 
the  Support  Offices.  The  applications 
will  be  evaluated  by  the  Office  of 
Technical  Assistance  and  the  Office  of 
Alternative  Fuels  according  to  the 
criteria  set  forth  in  the  solicitation. 
DATES:  Applications  are  due  by  Jime  30, 
1993.  Awards  will  be  issued  by 
September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Energy,  Boston  Office, 
Attention:  Louise  S.  Urgo,  One  Congress 
Street.  Boston.  MA  02114-2021, 
Telephone:  617-565-9709. 

Issued  at:  Chica^.  IL. 

Dated:  March  31, 1993. 
Johnnie  0.  Grsenwood, 
Director,  Contracts  Division. 
[FR  Doc.  93-8725  Filed  4-13-93;  8:45  am) 

MUJNO  CODE  Ma«-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP93-226-000) 

Columbia  LNG  Corporation;  Intent  To 
Prepare  an  Environmental  Assessment 
for  th«  Cove  Point  LNG  Terminal 
Peakshaving  Project  and  Request  for 
Comments  on  Its  Scope 

April  8. 1993. 

Summary 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
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Commission  (FERC  or  Commission)  will 
prepare  an  environmental  assessment 
(EA)  on  the  facilities  proposed  in  the 
above-referenced  docket  pertaining  to 
the  Cove  Point  LNG  Terminal 
Peakshaving  Project. 

On  February  26.  1993.  Columbia  LNG 
Corporation  (Columbia  LNG)  Gled  an 
application  requesting  the  following:  (1) 
Authorization  to  construct  a 
liquefaction  unit  at  its  liquefied  natural 
gas  (LNG)  import  terminal  located  at 
Cove  Point,  Calvert  County,  Maryland 
(Cove  Point  Terminal)  to  liquefy  natural 
gas  for  storage;  (2)  authorization  to 
recommission  its  Cove  Point  Terminal; 
(3)  issuance  of  a  blanket  certificate  with 
pre-granted  abandonment  to  provide  a 
peaking  service,  firm,  and  interruptible 
transportation  LNG  terminalling 
services,  and  firm  and  interruptible 
transportation  services;  and  (4)  a  waiver 
of  the  definition  of  eligible  facilities  and 
issuance  of  a  blanket  construction 
certificate.  

By  this  notice,  the  FERC  staff  is 
requesting  written  comments  on  the 
scope  of  the  issues  to  be  addressed  in 
the  EA.  All  comments  will  be  reviewed 
prior  to  the  preparation  of  the  EA. 
Comments  should  focus  on  potential 
environmental  effects  and  measures  to 
mitigate  adverse  impact.  Written 
comments  must  be  submitted  by  May 
13, 1993  in  accordance  with  the 
"Comment  Procedures"  discussed  at  the 
end  of  this  notice. 

Proposed  Facilities 

Columbia  LNG  proposes  to  construct 
a  liquefaction  unit  and  recommission  its 
existing  facilities  at  its  Cove  Point 
Terminal  in  Calvert  County,  Maryland. 
The  liquefaction  unit  would  be  capable 
of  liquefying  up  to  20.0  MMcfd  of 
natural  gas  for  storage.  Existing  LNG 
vaporizers  would  provide  up  to  1.0  Bcfd 
of  sendout  during  the  winter  season — 
December  15  through  March  15. 
Additionally.  Columbia  LNG  proposed 
to  provide  LNG  terminalling  services 
where  it  would  unload  LNG  tankers  at 
its  existing  offshore  facilities  and 
transfer  the  LNG  to  its  onshore  storage 
facilities.  The  total  project  would  cost 
approximately  $40.0  million  for 
peakshaving  services  only,  and 
approximately  $54.4  million  for  both 
peaking  and  terminalling  services. 

In  Opinion  No.  622.  Columbia  LNG's 
existing  Cove  Point  Terminal  was 
certificated  by  the  Federal  Power 
Commission  (predecessor  agency  of  the 
FERC)  on  June  28. 1972  in  Docket  No. 
CP71-68.  et  al.  Major  facilities  at  the 
site  include  two  LNG  tanker  berths  1 
mile  offshore,  four  375,000-barrel  LNG 
storage  tanks,  ten  100-MMcfd 
submerged  combustion  vaporizers,  two 


100-MMcfd  intermediate  fluid 
vaporizers,  and  three  8,450-kilow8tt  gas- 
turbine  generators.  The  facility  also 
Includes  an  87-mile  pipeline  extending 
from  the  Cove  Point  Terminal  to  points 
of  interconnection  with  the  fiacilities  of 
Columbia  Gas  Transmission  Corporation 
and  CNG  Transmission  Corporation  in 
Fairfax  and  Loudoun  Counties,  Virginia. 
The  Cove  Point  Terminal  has  not 
received  any  shipments  of  LNG  since 
April,  1980.  However,  the  Cove  Point 
pipeline  is  currently  being  used  to 
provide  a  transportation  service  to 
Washington  Gas  Light  Company.  The 
existing  site  and  proposed  Liquefaction 
facilities  are  shown  in  Figure  1.^ 

Construction  Procedures 

The  major  construction  activities 
would  consist  of  constructing  the  new 
liquefaction  plant  and  adding  an 
extension  to  the  existing  administration 
building  to  provide  additional  training 
and  office  space.  All  construction  would 
occur  within  a  318-acre  area  zoned  for 
light  industrial  use  which  is  surrounded 
by  a  699-acre  undeveloped  buffer  zone. 
Tlie  new  liquefaction  plant  would  be 
located  on  0.7  acre  within  the  existing 
developed  terminal  area  and  would  take 
from  14  to  18  months  to  construct. 
Three  temporary  construction  staging 
areas  and  two  temporary  storage  areas, 
totaUng  approximately  16  acres,  are 
within  the  existing  terminal  or  were 
cleared  in  conjunction  with  original 
terminal  construction.  All  construction, 
staging,  and  storage  areas  an  shown  in 
Figure  2.*  Access  to  construction  and 
staging  areas  would  be  either  through 
the  main  gate  of  the  terminal  or  an 
existing  unpaved  road. 

Current  Environmental  Issues 

The  EA  will  address  the 
environmental  concerns  identified  by 
the  FERC  staff,  interveners,  and 
concerned  resource  agencies  and 
individuals.  The  following  issues  have 
been  identified  for  consideration  in  the 
EA: 
Biological  Resources — Potential  impact 

on  threatened,  endangered,  or 

sensitive  plant  and  animal  species 

and  their  habitats. 
Cultural  Resources — Potential  impact  on 

properties  listed  on  or  eligible  for 

listing  on  the  National  Register  of 

Historic  Places. 
Land  Use — Potential  impact  on 

residences,  state  areas  of  critical 


*The  figure  raferred  to  in  this  notice  is  not  being 
printed  in  the  Federal  Regietv.  but  has  been 
indoded  in  the  mailing  to  all  those  receiving  this 
notice.  Copies  are  also  available  from  the 
Commission's  Public  Reference  Branch.  Room  3104. 
941  North  Capitol  Street,  N.E.,  Washington.  DC 
20426  or  call  (202)  20S-1371. 


environmental  concern,  and 
conservation  lands. 

Soils  Resources — Erosion  control. 

Air  and  Noise  Quality — Potential  impact 
associated  with  (he  reactivation  of 
the  gas-turbine  generators  on  noise 
sensitive  areas  and  regional  air 
quality. 

Reliability  and  Safety — 

Recommissioning  of  the  existing 
LNG  facilities. 

— Construction  and  operation  of  the 
proposed  liquefaction  facilities  in 
compliance  with  the  Department  of 
Transportation  regulations  in  49 
CFR  part  193. 

— Reactivation  of  LNG  shipping 
operations  in  compliance  with  U.S. 
Coast  Guard  operating  plans 
(Chesapeake  Bay— LNG  OPLAN  and 
the  LNG  unloading  guide]  and 
requirements  in  33  CFR  part  127. 

Conunent  Procedures 

A  copy  of  this  notice  and  request  for 
comments  on  environmental  issues  has 
been  sent  to  Federal,  state  and  local 
environmental  agencies,  parties  to  this 
proceeding,  and  the  public.  Comments 
on  the  scope  of  the  EA  should  be  filed 
as  soon  as  possible  but  no  later  than 
May  13, 1993.  All  written  comments 
must  reference  Docket  No.  CP93-226- 
000  and  be  addressed  to:  Secretary, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426. 

A  copy  of  the  comments  should  also 
be  sent  to:  Mr.  Hugh  Thomas, 
Environmental  Project  Manager,  room 
7307,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

Comments  recommending  that  the 
FERC  staff  address  specific 
environmental  issues  should  be 
supported  with  a  detailed  explanation 
of  the  need  to  consider  such  issues. 

The  EA  will  be  based  on  the  FERC 
staffs  independent  analysis  of  the 
proposal  and,  together  with  the 
comments  received,  will  constitute  part 
of  the  record  to  be  considered  by  the 
Commission  in  this  proceeding.  The  EA 
may  be  offered  as  evidentiary  material  if 
an  evidentiary  hearing  is  held  in  this 
proceeding.  In  the  event  that  an 
evidentiary  hearing  is  held,  anyone  not 
previously  a  party  to  this  proceeding 
and  wishing  to  present  evidence  on 
environmental  or  other  matters  must 
first  file  with  the  Commission  a  motion 
to  intervene,  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214). 
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Additional  information  about  the 
proposal  is  available  from  Mr.  Hugh 
Thomas,  telephone  (202)  208-0116. 
Lob  D.  CasheU, 
Secretary. 
[FR  Doc.  93-8649  Filed  4-13-93;  8:45  am] 

BIUJNO  OOOE  S717-01-M 


[ProiMt  No.  10615-001  MichigM] 

WoWerlne  Powwr  Supply  Cooperative, 
Inc.;  Availability  of  Environmental 
Assesament 

April  8, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  minor  license  for  the 
proposed  Tower  and  Kleber 
Hydropower  Project  located  on  the 
Black  River  in  Forest  and  Waverly 
Counties,  Michigan  and  has  prepared  a 
draft  Environmental  Assessment  (EA) 
for  the  proposed  project. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch. 
Room  3308  the  Commission's  offices  at 
941  North  Capitol  Street.  NE., 
Washington.  DC  20426. 

Comments  should  be  filed  within  30 
days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE,  Washington,  DC  20426.  Please  affix 
Project  No.  10615-001  to  all  comments. 
For  further  information,  please  contact 
Nancy  M.  Beals,  Environmental 
Assessment  Coordinator,  at  (202)  219- 
2178. 

Lois  D.  Cubell, 
Secretary.  | 

[FR  Doc.  93-8648  Filed  4-13-93;  8:45  am) 
nUJNQ  CODE  criT-oi-M 


[Docket  No.  JD93-06880T  Loul»lan»-21] 

State  of  Louisiana;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

Aprils,  1993. 

Take  notice  that  on  April  7. 1993,  the 
Office  of  Conservation  of  the 
Department  of  Natural  Resources  for  the 
State  of  Louisiana  (Louisiana)  submitted 
the  above-referenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Haynesville 
Formation  underlying  a  portion  of  the 
East  Haynesville  Field,  in  Claiborne 
Parish.  Louisiana,  qualifies  as  a  tight 


formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  the  SE/4  of  Section 
7.  Tovraship  23  North,  Range  6  West. 

The  notice  of  determination  also 
contains  Louisiana's  findings  that  the 
referenced  part  of  the  Haynesville 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Sectetary. 
IFR  Doc.  93-8653  Filed  4-13-93;  8:45  am) 

MUMO  CODE  S7t7-«1-«l 


(Docket  No.  JD93-06836T  T«u»-131] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

April  8.  1993. 

Take  notice  that  on  April  5. 1993.  the 
Railroad  Commission  of  Texas  (Texas) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to  section 
271.703(c)(3)  of  the  Commission's 
regulations,  that  portions  of  the  Wilcox 
Formation  (Reagan  D  Sand),  underlying 
a  portion  of  Duval  County,  Texas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  designated  area  is  in 
Railroad  Commission  District  No.  4  and 
consists  of  a  portion  of  the  G.B.  &  C.N.G. 
RR.  Survey  A-668. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portions  of  the  Wilcox 
Formation  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  0.  Ca&heli, 
Secretary. 
|FR  Doc.  93-8650  Filed  4-13-93;  8:45  ami 

BIUJNO  COOC  t717-01-M 


[Docket  No.  ER91-14»-005] 
Boston  Edison  Company;  Rling 

April  8, 1993. 

Take  notice  that  on  March  23,  1993, 
Boston  Edison  Company  tendered  for 
filing  its  compliance  refund  report 
pursuant  to  the  Commission  order 
issued  in  this  docket  on  February  8, 
1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
April  22,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.. 
Lois  D.  Cufaell, 
Secretory. 

IFR  Doc  93-8654  Filed  4-13-93;  8:45  am) 
BHXMQ  COOE  STIT-OI-H 


[Docket  No.  CP93-279-000] 

CNG  Transmission  Corporation; 
Application 

April  8, 1993. 

Take  notice  that  on  March  29.  1993. 
CNG  Transmission  Corporation  (CNG). 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26301.  filed  in  Docket  No. 
CP93-279-000  an  application,  as 
supplemented  March  31,  1993,  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
(}ermission  and  approval  to  abandon 
sales  and  related  ."ttandby  services 
performed  under  CNG's  Rate  Schedule 
ACD  for  five  of  CNG's  local  distribution 
company  customers,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNG  proposes  to  abandon  the  sale  of 
a  total  of  43,209  dt  equivalent  of  natural 
gas  per  day  to  The  Peoples  Natural  Gas 
Company  (Peoples).  New  York  State 
Electric  and  Gas  Corporation  (NYSEG), 
Hope  Gas,  Inc.  (Hope),  Washington  Gas 
Light  Company  (WGL),  and  The  I^ver 
Cas  Company  (River).  CNG  proposes  to 
abandon  the  sale  of  23,000  dt  equivalent 
per  day  to  Peoples,  3,300  dt  equivalent 
per  day  to  NYSEG,  4,409  dt  equivalent 
per  day  to  Hope,  10,000  dt  equivalent 
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per  day  to  WGL,  and  2.500  dt  equivalent 
per  day  to  River.  It  is  stated  that  the 
abandoned  sales  would  be  replaced 
partially  by  storage  service  for  Peoples 
and  NYSEG.  partially  by  conversion  to 
firm  transportation  service  for  Peoples. 
WGL  and  River.  It  is  hirther  stated  that 
Hope  and  Peoples  have  elected  to  make 
permanent  reductions  in  their  daily 
sales  entitlements  from  CNG.  It  is 
asserted  that  the  proposed 
abandonments  reflect  the  restructuring 
of  sales  services  agreed  to  in  CNG's 
Settlement  in  Docket  No.  RP88-211.  et 
al.  and  the  replacement  services 
authorized  in  Docket  No.  CP91-554.  et 
al. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  April 
29, 1993.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  be<x>me  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  reouired.  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  luiless  otherwise  advised,  it  will  be 
unnecessary  for  CNG  to  appear  or  be 
represented  at  the  hearing. 
LoMD.CadMU. 
Secretary. 

IFR  Doc  93-«652  Filed  4-13-93;  8:45  ami 
■UJNO  COM  «rt7-«t-« 


[Docket  No.  RS92-22-O05] 

Panhandle  Eastern  Pipe  Line 
Company;  Proposed  Changes  in  FERC 
Gas  Tariff 

April  8. 1993. 

Take  notice  that  on  April  5, 1993. 
Panhandle  Eastern  Pipe  Line  Company 
filed  Original  Sheet  Nos.  1  through  653 
to  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  to  become  efTective  May 
1.1993. 

Panhandle  states  that  these  tariff 
sheets  are  being  submitted  to  comply 
with  Ordering  Paragraph  (A)  of  the 
Federal  Energy  Regulatory 
Commission's  March  26.  1993  order  in 
Docket  No.  RS92-22-003.  et  al.  As  more 
fully  described  in  the  filing,  the 
proposed  tariff  sheets  represent  the 
terms  and  conditions  under  which 
Panhandle  proposes  to  implement 
restructured  services  in  compliance 
with  Order  Nos.  636,  636-A,  and  636- 
B. 

Panhandle  states  that  copies  of  its 
filing  were  served  on  all  parties  to  this 
proceeding,  jurisdictional  customers, 
and  interested  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  their 
comments  or  protests  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  comments  or 
protests  should  be  filed  on  or  before 
April  19. 1993.  Comments  and  protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Lok  D.  CaaheU. 
Secretary. 
IFR  Doc  93-8651  Filed  4-13-93;  8:45  am) 

MUMQ  COOC  CrtT-OI-M 


Office  Of  Fossil  Energy 

[Docket  No.  FE  C«E  93-08-Cwtlflcation 
Notice— 118] 

Filing  Certification  of  Compliance: 
Coal  CapabUity  of  New  Electric 
Powerplant,  Powerplant  and  Industrial 
Fuel  Use  Act 

agency:  Office  of  Fossil  Energy. 
Department  of  Energy. 
ACTK)H:  Notice  of  filing. 

SUMMARY:  Freehold  Cogeneration 
Associates.  LP.  has  submitted  a  coal 
capability  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended. 


ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  public 
inspection  upon  request  in  the  Office  of 
Fuels  Programs.  Fossil  Energy,  room 
3F-056.  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
section  201(d). 
Owner:  Freehold  Cogeneration 

Associates,  L.P. 
Operator:  Freehold  Cogeneration 

Associates.  LP. 
Location:  Freehold  Township  in 

Monmouth  County,  NJ 
Plant  Configuration:  Combined  cycle 

cogeneration 
Capacity:  128.4  megawatts 
Fuel:  Natural  gas 
Purchasing  Utilities:  Jersey  Central 

Power  and  Light  Company 
Expected  In-Service  Date:  Winter  of 

1995 

Issued  in  Washington,  DC  on  April  7. 1993. 
Antiiony ).  Como, 

Director.  Office  of  Coal  &  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  93-6720  Filed  4-13-93;  8:45  am) 

MLUNO  COOC  MeO-Ot-M 


Office  of  Hearings  and  Appeals 

Cases  Hied  During  the  Weeli  of  March 
5  Through  March  12, 1993 

During  the  week  of  March  5  through 
March  12. 1993.  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
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were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy.  Submissions  inadvertently 
omitted  from  earlier  lists  have  also  been 
included. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 


these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 


notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Etepartment  of 
Energy.  Washington.  DC  20585. 

Dated:  April  8, 1993. 
George  B.  Bmnay, 

Director,  Office  of  Hearings  and  Appeals. 


Date 


3/2^  


3/3/93 


3/4/93 


3^/93 


3/10/92  .. 


Name  and  location  of  applicant 


Gulf/C.O.  Thompson  Petroleum  Co.,  Inc., 
Brea,CA 


SheU/The  Atchison,  Topeka  &  Santa  Fe 
Railway  Conrjpany,  Washington.  DC. 


Arco/W.N.  Tetraurt.  Memphis,  TN 


Case  No. 


RR300-246 


RR315-6 


Northeast  Petroleiim  Industries/Massachu- 
setts, Boston,  MA 


IntemationaJ     Brothertxxxl    of    Electrical 
Workers,  Local  Union  1579.  Atlanta,  GA. 


RR304-57 


RM25-261 


LFA-0275 


Type  of  submission 


Request  for  modH)cation/re8ctssk)n  in  the  Gulf  refund  pro- 
ceeding. If  Granted:  The  July  2,  1991  Dismissal  Letter 
(Case  No.  RF300-11498)  issued  to  CO.  Thompson 
Petroleum  Company.  Inc.  vwxiW  be  nxxJified  regarding 
the  firm's  application  for  refund  sutxnitted  in  the  Gulf  r»- 
furtd  proceedirtg. 

Request  for  modificatlorVrescission  In  lt>e  Shell  refund 
proceeding.  If  Granted:  The  February  3,  1993  Decision 
and  Oder  (Case  No.  RF315-10018)  issued  to  the 
Atchison.  Topeka  &  Santa  Fe  Railway  ConY>any  vrauM 
be  modified  regarding  the  finn's  applteation  for  refund 
subntitted  in  the  Shell  refund  proceeding. 

Request  for  modificatiorv/rescission  in  the  Arco  refund  pro- 
ceeding. If  Granted:  The  October  4,  1990  Decision  and 
Order  (Case  No.  RF304-9465)  Issued  to  W  N.  Tetrault 
woukJ  be  modified  regarding  the  firm's  application  for 
refund  submitted  in  the  Arco  refund  proceeding. 

Request  for  modificaboo/resdssion  In  the  Northeast  Pe- 
troleum Industries  proceeding.  If  Granted:  The  Septerrv 
ber  27,  1984  Dedskxi  and  Order  (Case  No  RQ25- 
107)  Issued  to  Massachusetts  wouM  be  modified  re- 
garding the  state's  application  for  refund  submitted  in 
tt>e  Nortf^east  Petroleum  Industries  refund  proce©dir>g 

Appeal  of  Information  request  dental.  If  Granted;  The  Feb- 
ruary 8,  1993  Freedom  of  Informabon  Request  Denial 
Issued  by  the  FieW  Office,  Savannah  River  wouW  be 
rescinded.  ar>d  International  Bnatherhood  of  Electrical 
Workers  Local  Unkxi  1579  wouW  receive  access  to 
copies  of  certified  payroll  records  of  HA  Sack  Conv 
pany.  Inc.  and  Bryant  Electric  Company  for  vwxk  at  the 
Savanrwh  River  Plant 


Refund  Applications  Received 


Date 


3/5/93  thnj  3/12/93 

3/5/93  Ihnj 
3/5/93  thnj 
3/8/93  

3/12/93 

3/12/93 

3/8/93  

3/8/93  ...._ 

3/8/93  ..... 

3/8/93  

3«/93  

3/8/93  ..... 

3/9/93  

3/10«3  ... 

— — , 

•       < 

ftft 

3/10/93  ... 

3/11/93  ... 
3/11/93  ... 

' 

3/11/93  ..., 
3/11/93  .... 
3/11/93  ..... 
3/11/93  .... 
3/11/93  ...„ 
3/11/93  ..... 

••••••••••••••••••••••♦••••••••••••••••J 

i...».**..»..... 

*•■**••*••••••*••••••■*■••••«••■•••••••■ 

3/1 2«3  

3/12»3  ...> 
3/1 2«3  

**••••>••••••••*•«•«•••••»,«*««,««,,,,,, 

ftome  of  refund  proceedlng/Nanw  of  refund  applk^nt 


Gulf  Oil  Refund  Applkations  Received  .... 
Crude  Oil  Refund  Applicatkxis  Received 
Atlantic  RichfieW  Applicattons  Received  .. 

Blu-Gas  Servtee,  Inc  

Blu-Gas  Servk^e,  Inc 

Blu-Gas  Servtee,  Inc 

Blu-Gas  Servk:e.  Inc 

Blu-Gas  Servtee,  Inc  

Coastal  States  Trading,  Inc  

ARA  Servtee,  Inc 

Melton  Truck  Lines,  Inc  

Foamex  Products,  Inc 

Mani  Pirteapple  Company,  Ltd  

Quk*  Pit  Stop  »4 

Quk*  Pit  Stop  #5 

Auto  Teria  „ , 

Qutek  PH  Stop  #9  ..„ _ 

Anthony  Trorano  &  Sons.  Inc 

R.R.  Guerra.  Jr  

Henry's  Super  100 

John's  Texaco  Service 

Howard  Oi  Company,  Inc 

Exxon  Company,  USA  .._ „ _.. 

James  River  Corporatton  — 

Capital  Cab  Company 

Cenittl  Brothers 


Case  No. 


RF300-21708  thm  RF300-21721 

RF272-94518  thai  RF272-94565 

RF304-13697  thru  RF304-13713 

RF265-2886 

RF220-492 

RF225-11097 

RF7-170 

RF299-88 

RF321-179 

RF32 1-1 9648 

RC272-174 

RC272-175 

RC272-176 

RF321 -19649 

RF321-19650 

RF304-13700 

RF321-19651 

RF321 -19652 

RF321 -19653 

RF342-320 

RF321-19654 

RF339-17 

RF339-18 

RF321-1965S 

RC272-177 

RF304-13701 
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Refund  Appucations  Received— Continued 


Date 

Name  o«  refund  proceeding/Name  of  refund  appHcant 

CaaeNo. 

3/12/93 

John  Pool                     . ..         ~ 

RF304-13702 

3/12«3  

Kenwood  Texaco - 

RF321-19656 

(FR  Doc  93-B723  Filed  4-13-93;  8:45  ami 
■^uwo  coot  MtO  01  M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  March  15  Through 
Uarch  19. 1993 

During  the  week  of  March  15  through 
March  19, 1993,  the  decision  and  order 
summarized  below  was  issued  with 
respect  to  an  application  for  relief  filed 
with  the  Office  of  Hearings  and  Appeals 
of  the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Refund  Application 

Texaco  Inc. /Deer  Trail  Tnickline.  3/16/ 
93.  RF321-15125.  RF321-ia309 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  in  the  Texaco  Inc.  Subpart  V 
special  refund  proceeding  on  behalf  of 
Deer  Trail  Truckline,  a  livestock 
trucking  company  located  in  Deer  Trail, 
Colorado.  Both  applicants  claimed  the 
right  to  receive  the  refund  for  the  firm's 
Texaco  purchases  during  the  refund 
period.  The  DOE  found  that  Catherine 
M.  VVoodard  (RF321-18309),  the 
applicant  who  had  owned  the  firm  for 
the  portion  of  the  refund  period  during 
which  the  Texaco  purchases  were  made, 
was  the  appropriate  recipient  of  the 
refund  for  the  Texaco  purchases.  Don 
Peppel  (RF321-15125).  the  applicant 
who  purchased  the  firm  after  the  Texaco 
purchases  were  made,  provided  no 
convincing  reason  why  he  should 
receive  the  refund.  Therefore,  the  refund 
of  $197  ($146  in  principal  and  $51  in 
interest]  was  granted  to  Mrs.  Woodard. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals.  '- 


Atlantic  Richfleid 
Company/ 
HerHys  Arco, 
efa/. 


RF304- 
12789 


03/17/93 


Atlantic  Richfield 

RF304- 

03M7/93 

Company/ 

13696 

Race  Car  En- 

gineering. 

BeMevue  Com- 

RF272- 

03/15«3 

munity  Schod 

79486 

District,  er  al. 

Borough  of 

RF272- 

03/1  a93 

Naugatucfc,  at 

83616 

al. 

EAMtttevii  As- 

RF272- 

03/16«3 

phalt  Com- 

77721 

pany. 

Edward  M. 

RF272- 

03/18/93 

Chadboume, 

17354 

Inc. 

Edward  M. 

RD272- 

..,...« 

Chadboorr>e, 

17354 

mc. 

Foemex  Prod- 

RC272-175 

03/19/93 

ucts,  Inc. 

GulfOiiCor- 

RF300- 

03/1 6«3 

poration^B 

17071 

Slout  Grocery 

&  Service,  at 

al. 

Gt^f  OH  Cor- 

RF30O- 

03/15/93 

poratiorV 

14858 

Burrell's  Fuel 

Company. 

Steve  Foster 

RF300- 

Gulf. 

14881 

Interstate  Gulf  ... 

RF30O- 

14882 

Coiumtxjs  Gulf 

RF300- 
14883 

#1. 

Columbus  Gulf 

RF300- 

#2. 

14884 

Laughter  Gulf .... 

RF300- 

14885 

Durtiam  Gulf 

RF300- 

14886 

Columbus  Gulf 

RF300- 
14891 

#3. 

Hutches  Gulf 

RF300- 
14892 

Morris  Pace  Gulf 

RF300- 

14893 

Moss  Gulf  

RF300- 
14894 

Sittorw  Gulf 

RF300- 
14895 

LohrviHe  Com- 

RF272- 

03/18/93 

rrxjnity  School 

84901 

District,  at  al. 

Maui  Pineapple 

RC272-176 

03/19/93 

Company,  Ltd. 

SheH  Oil  Com- 

RR315-3 

03/17/93 

pany/Kingman 

Tax*  Termi- 

nal. 

Shell  Oil  Com- 

RF315-294 

03/17/93 

pany/Paul  A. 

Heinzeimann. 

Murphy's  Sen^ 

RF315-1622 

■•>•»••••»•••••• 

ice  Station. 

Texaco  inc7 

RF321-3060 

03/1 9«3 

Coast  Gas, 

Inc..  at  a/. 

Texaco  IncTDa- 

RF321- 

03/18/93 

vid3onOii& 

19647 

Supp^•Co. 

Texaco  Inc7 

RF321-8844 

03^7/93 

Delta  Air 

Lines,  Inc. 

Texaco  IncTFill- 

RF321- 

03/1 5«3 

It-Up.  Please 

10103 

inc.,  al  aL 

Texaco  Inc7 

RF321- 

03/19/93 

Heurkamp's 

19640 

Texaco  Serv- 

ice. 

Texaco  lnc7 

RF321- 

03/17/93 

John's  Texaco 

19654 

Ser/ice,  Inc. 

Texaco  IncV 

RF321- 

03/15/93 

Montaup  Elec- 

19641 

tric  Company. 

Texaco  Inc^ 

RF321- 

03/19«3 

Sand  Lake 

11672 

Texaco,  at  al. 

Texaco  \ncJ 

RF321-2336 

03/16/93 

Tacketf  s  Tex- 

aco, at  al. 

Texaco  tncV 

RF321-9733 

03/17/93 

Umort  Cart)kJe 

Chen^Kais  & 

' 

Plastka  Co., 

Inc. 

Ti-Caro.  Inc 

RF272- 
38240 

03/19/93 

White  Oak  Cor- 

RF272- 

poratkxi. 

52235 

City  of  Hampton, 
Virginia. 

RF272- 

55949 

Town  of 

RF272- 

03/1 5«3 

Windham. 

83311 

Oty  of  Baldwin 
Park. 

RF272- 

83338 

City  of  Raytown 

RF272- 
83362 

- 

City  of  Bakers- 
field. 

RF272- 

83467 

Union  Grove 

RF272- 

03/17/93 

U.H.S.  District 

84783 

atal. 

William  Ftoyd 

RF272- 

03/15/93 

School  Dis- 

84668 

trict.  0/ a/. 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Caser4o. 

American  Auto  Sen/k»,  Inc 

RF30O- 

17785 

Anton's  ARCO  Servk:e  Station  . 

RF304- 

12803 

Bill  Guenther's  Texaco  

RF321- 

11273 
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Uama 


Bozo  White  Gulf  „ „ 

Cue  Pullen  Gulf _ 

Curtis  Adams  Farm  Supplies  ... 

E.  Williams  &  Sons 

East  End  Texaco 

Mathews  Gulf  Sen^e  

Morris  01  Co  

Ortego  Services,  Inc 

Pete  &  Biirs  Atlantic  Service  .... 

Richard  W.  Dyke  

Rust/s  Gulf if 

Sim  J.  Harris  Co 

Transeastem  Associates,  Inc  ... 

Weisenfluh  Service  Center 

Wesfs  Golf  Super  Sennce  

Wilsons  Grocery  „ 


Case  No.      Appeals 


RF300- 

17402 
RF300- 

15925 
RF300- 

15668 
RF304- 

13219 
RF321- 

18396 
RF300- 

20566 
RF300- 

15547 
RR300-236 
RF304- 

13172 
RF300- 

19999 
RF300- 

15867 
RF300- 

15658 
RF272- 

67224 
RF300- 

15890 
RF300- 

15559 
RF300- 

15801 


Copies  of  the  full  text  of  this  decision 
and  order  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  April  8, 1993. 
G«oi^  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
|FR  Doc.  93-8721  Filed  4-13-93;  8:45  am] 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  February  22 
Through  February  26, 1993 

During  the  w^eek  of  February  22 
through  February  26. 1993  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 


Oil,  Chemical  &■  Atomic  Workers 
International  Union,  02/22/93. 
LFA-0268 
The  Oil,  Chemical  &  Atomic  Workers 
International  Union  (OCAW)  filed  an 
Appeal  from  a  determination  issued  by 
the  DOE'S  Albuquerque  Field  Office 
(DOE/AL)  in  response  to  a  request  from 
OCAW  under  the  Freedom  of 
Information  Act  (FOIA).  OCAW  sought 
the  salary  data  of  certain  EG&G  Mound 
Applied  Technologies  (EG&G) 
employees.  DOE/AL  withheld  the  salary 
data  under  Exemption  4  of  the  FOIA.  In 
considering  the  Appeal,  the  DOE  found 
that  DOE/AL  properly  withheld  the 
salary  data  under  Exemption  4. 
Accordingly,  the  Appeal  was  denied. 

Structural  Dynamics  Research 

Corporation.  02/22/93,  LFA-0257 
Structural  Dynamics  Research 
Corporation  (SDRC)  filed  an  Appeal 
from  a  partial  denial  by  the  DOE's 
Albuquerque  Field  Office  (DOE/AL).  of 
a  request  for  information  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  In  response  to  SDRC's  request. 
DOE/AL  withheld  portions  of  three 
responsive  documents  pursuant  to  5 
U.S.C.  552(b)(4)  (FOL\  Exemption  4). 
An  additional  four  responsive 
documents  were  not  released  to  the 
appellant  and  were  not  addressed  in 
CKDE/AL's  determination.  After 
conducting  a  de  novo  review  of  all  of 
the  documents  in  question,  the  DOE 
found  that  the  information  contained 
therein  revealing  unit  price  and 
discount  information,  names  and 
descriptions  of  products  and  services, 
and  the  names  of  subcontractors  of  the 
submitter  of  the  information,  was 
entitled  to  Exemption  4  protection,  but 
that  the  remainder  of  information  in  the 
documents  was  not  exempt  from 
disclosure.  Accordingly,  the  matter  was 
remanded  to  DOE/AL  for  a 
determination  releasing  the  non-exempt 
material.  In  all  other  respects  the 
Appeal  was  denied. 

Implementation  of  Special  Refund 
Procedures 

Walter  J.  Scott  &■  Benjamin  J.  Agajanian, 
Oil  Producers,  et  ai.  02/25/93,  LEF- 
0053 
The  DOE  issued  a  Decision  and  Order 
implementing  procedures  for  the 
disbursement  of  $340,000,  plus  accrued 
interest,  remitted  to  the  DOE  by  Walter 
J.  Scott  &  Benjamin  J.  Agajanian  Oil 
Producers.  WiUiam  J.  Scott  and  Walter 
J.  Scott  d/b/a  Scott  Oil  Company, 
pursuant  to  a  Consent  Order  and 
Settlement  Agreements  entered  into  by 
the  DOE.  the  DOJ.  and  the  three  firms. 
The  DOE  determined  that  these  funds 


would  be  disbursed  to  the  federal 
government,  the  states,  and  eligible 
applicants  in  accordance  with  the  DOE's 
Modified  Statement  of  Restitutionary 
PoUcy  in  Crude  Oil  Cases.  51  FR  27899 
(August  4. 1986). 

Protective  Order 

The  following  firm  filed  an 
Application  for  Protective  Order.  The 
application  requested  the  issuance  by 
the  DOE  of  the  proposed  Protective 
Order  submitted  by  the  firm.  The  DOE 
granted  the  application  and  issued  the 
requested  Protective  Order  as  an  Order 
of  the  Department  of  Energy. 
Chevron  U.S.A.  Inc..  02/22/93,  LBJ-0003 

Refund  Applications 

Atlantic  Richfield  Company/Greg's 
ARCO,  02/26/93,  RF304-13617 
The  DOE  issued  a  Supplemental 
Decision  and  Order  rescinding  a  refund 
granted  to  Greg's  ARCO.  Case  No. 
RF304-10115.  in  the  Atlantic  Richfield 
Company  (ARCO)  subpart  V  special 
refund  proceeding.  The  refund  was 
based  on  an  application  submitted  by 
Federal  Refunds,  hic.  (FRI).  a  self-styled 
filing  service,  on  behalf  of  Mr.  Gregory 
D.  Christensen.  The  decision  to  rescind 
the  refund  was  based  on  the  DOE's 
discovery  that  Mr.  Christensen  did  not 
own  the  ARCO  outlet.  Additionally,  due 
to  the  misrepresentations  in  the 
Application,  the  DOE  held  FRI  and  Mr. 
Christensen  jointly  liable  for  repayment 
of  the  refund.  Accordingly,  the  two 
parties  were  ordered  to  remit  a  refund 
check  of  $497  to  the  DOE. 

Peckham  Materials  Corporation.  02/26/ 
93,  RF272-28095,  RD272-28095 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  Peckham  Materials  Corporation,  a 
manufacturer  of  road  building  materials, 
in  the  subpart  V  crude  oil  refund 
proceeding.  A  group  of  States  and 
Territories  (States)  objected  to  the 
Application  on  the  ground  that  the 
applicant  was  able  to  pass  through 
increased  petroleum  costs  to  its 
customers.  In  support  of  their  objection, 
the  States  submitted  an  affidavit  of  an 
economist  stating  that,  in  general,  the 
construction  industry  was  able  to  pass 
through  increased  petroleum  costs.  The 
DOE  determined  that  the  evidence 
offered  by  the  States  was  insufficient  to 
rebut  the  presumption  of  end-user 
injury  and  that,  except  with  respect  to 
certain  products  resold  by  Peckham  and 
its  purchases  subject  to  price  escalation 
clauses,  the  applicant  should  receive  a 
refund.  The  DOE  also  denied  the  States' 
Motion  for  Discovery,  finding  that 
discovery  was  not  warranted  where  the 
States  had  not  presented  evidence 


Texaco  IncTDoc- 

RF321-5609 

02/26/93 

kx  John's 

Texaco,  et  al. 

Texaco  IncTMa- 

RF321- 

02/23/93 

rina  Texaco. 

19577 

Texaco  incJ 

RF321- 

02J25m 

Mo«iteup  Elec- 

18463 

tric  Company. 

Texaco  Inc7 

RF321- 

02/25»3 

Moore's  Serv- 

16863 

ice  Station,  et 

al. 

Town  Realty  Co 

RF273- 
58452 

02/25/93 

Wamef  Conv 

RF272- 

02/23/93 

pany. 

67949 

Warner  Com- 

RD272- 
67949 

pany. 

Westbook 

RF272- 

02J2S/93 

School  De- 

81740 

partment 

Wtiite  Poultry 

RF272- 

02/25«3 

Company. 

90386 

Dismissals 

The  following  submissions  were 
dismissed: 
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sufficient  to  rebut  the  applicant's 
presumption  of  injury.  The  refund 
granted  to  the  applicant  in  this  Decision 

was  $75,789. 

Texaco  Inc./George's  Texaco,  Gumee 
Texaco.  02/25/93,  RF321-19101. 
RF321-19464 

The  DOE  issued  a  Decision  and  Order 
concerning  two  Applications  for  Refund 
filed  on  behalf  of  George's  Texaco  and 
Gumee  Texaco,  two  indirect  purchasers 
of  Texaco  products,  in  the  Texaco  Inc. 
special  refund  proceeding.  The  owner  of 
the  two  outlets  submitted  estimated 
purchase  figures  for  each  outlet's 
purchases  during  the  consent  order 
period  but  used  no  specific 
methodology  in  determining  the 
estimated  figures  and  could  provide  no 
further  information  substantiating  each 
outlet's  estimated  figures.  The  DOE  held 
that  there  was  not  enough  information 
by  which  it  could  determine  whether 
the  gallonage  estimations  were 
reasonable.  Consequently,  the  DOE 
denied  both  applications. 

Texaco  Inc./Laraway  Oil  Co.,  02/25/93, 
RF321-19612 

The  DC£  issued  a  Decision  and  Order 
concerning  an  Application  for  Refimd 
that  was  filed  in  the  Texaco  refund 
proceeding  by  Laraway  OtI  Co.  and  its 
owner,  Harold  Laraway  (Case  No. 
RF321-3760).  In  the  Decision,  the  DOE 
rescinded  in  part  a  refund  that  had  been 
granted  to  Mr.  Laraway  in  a  prior 
decision.  That  refund  was  based  upon 
the  premi.se  that  Mr.  Laraway  owned 
and  operated  this  distributorship  during 
the  entire  period  from  March  1973 
through  February  1979.  Subsequently, 
DOE  learned  that  another  applicant  filed 
a  refund  application  for  purchases  made 
by  this  distributorship  after  January  1, 
1979  and  Mr.  Laraway  admitted  that  he 
sold  the  distributorship  effective  on  that 
date.  Consequently  the  DOE  determined 
that  Mr.  Laraway  was  not  entitled  to  a 
refund  for  purchases  made  by  the 
distributorship  after  January  1,  1979, 
and  required  him  to  remit  $144  to  the 
DML 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


Agway  IrKV 
kloranOd 
Corr^jany. 


RF324-54 


02/22/93 


Atlantic  Richfield 

RF304- 

02/25/93 

Company/ 

12977 

Baiieyton  Bu- 

tane Service, 

Inc.,  etal. 

Attaittc  RichfieM 

RF304- 

02/25/93 

Company/Her- 

13503 

IdmerARCO, 

etal. 

Atlantic  Rtchnaid 

RF304- 

02/23/93 

CompaTy/Joe 

13433 

&  Sam's 

ARCO,  el  aL 

C.A.  Beard  Me- 

RA272-53 

02/25«3 

morial  School 

Corp. 

Conneaut 

RF272- 

02/2S«3 

School  OstricL 

81799 

Derwer  Commu- 

RF272- 

02/26/93 

nity  School 

81712 

DisL 

Gulf  OH  Cor- 

RF300- 

02/26/93 

poration/ 

17747 

Floyd's  Gulf, 

etal. 

GutfOttCor- 

RF300- 

02/25/93 

poration/P&  A 

15061 

GuM. 

GuifOHCor- 

RF300- 

02/23/93 

poratiorWoftc 

16041 

Aero,  Inc.,  et 

al. 

Lowndes  County 

RF272- 

02/26/93 

School  Ois- 

81103 

trkn.  etal. 

Maine  School 

RF272- 

02/25/93 

Administrative 

81765 

District  «48. 

Northwest  Tri- 

RF272- 

02/23/93 

CoonfylU 

81137 

School,  etal. 

Oregon  Asphal- 

RF272- 

02/23/93 

tic  Paving  Co. 

21551 

Oregon 

RD272- 

Asphabtic 

21551 

Paving  Co. 

Payne  County, 

RF272- 

02/26/93 

OUahoma,  et 

B8001 

al. 

Shell  OaCom- 

RF3 15-7636 

02/22/93 

pany/Agway 

Petroleum 

Corporation. 

BuHen /kuto  Mart 

RF315-7673 
RF3 15-7985 

Enterprise  Prod- 

ucts Company. 

John  Robir^son, 

RF31 5-8028 
RF315-8120 

Jr. 
Forwanl  Tire 

Center. 

South  Kitsap 

RF272- 

02/26/93 

School  Dis- 

81550 

trict,  etal. 

SunvnennNe  R- 

RF272- 

02/23/93 

2  Schools. 

81767 

Texaco  Incy 

RF321- 

02/22/93 

/krtimTrans- 

14753 

portaflon  Sys- 

tem, etal 

Texaco  Incy 

RF321-2798 

02/26/93 

Cubtjy  Oil  Co.. 

Inc. 

B.E.  and  CJE. 

RF321- 

CarroU 

17401 

Name 

A.D.  Cole  

/Vmeiican  Rent-All,  Inc 

Arts  ARCO  

Asa's  GoH  

Banow  County „ 

Borough  of  Mount  Oliver  

City  of  Mar1<ed  Tree 

City  of  Northwoods 

City  of  Ojai 

City  of  OkJ  Bridge  

City  of  Zilwaukee 

Dartand  Gulf  

Dave's  Texaco 

Dorchester      County      Career 

School. 
Ft  Huachuca  Accommodation 

6&J  Freight  

Greater    Johnston    Area    Vo- 

Tech  Schools. 
HuUng  Texaco 

Johnson's  ARCO 

Knighfs  GuM  

Kntghfs  Golf  

L&W  Market 

Lansing  School  District  *  158  ... 

Moraga  Elementary  


Case  No. 


RF321- 

16915 
RF272- 

90563 
RF304- 

13342 
RF300- 

16802 
RF272- 

87878 
RF272- 

88073 
RF272- 

88042 
RF272- 

88093 
RF272- 

88091 
RF272- 

88090 
RF272- 

88009 
RF300- 

16442 
RR321-65 
RF272- 

8i9402 
RF272- 

78830 
RF272- 

80175 
RF272- 

87527 
RF321- 

11693 
RF304- 

3780 
RR300-227 
RR300-219 
RF30O- 

16744 
RF272- 

87616 
RF272- 

78984 
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Name 


Oshkosh  Area  School  District 
Pacific  Construction  Co 


Pel<ln  Coitwn.  Hijjh  SdxxiJ  Dis- 
trict 303. 

R.J.  Pete  A  C.  Barona 

Roie/s  Golf 


Case  Uo.       ACnOH:  Notice. 


Salef>invBSt  A.B  

SalenlnvBSt  A.B  

Scott  County 

Spanish  Fort  Gulf 

Sponge  Rut>t>er  Company 

The  Martie  CIrtf  Ouarrtes  Co  .. 

Town  of  Milo 

Town  of  North  Providence 

Town  of  Williamstown 

Town  of  Willington 


University  Texaco 

Village  of  MMIerstXirg 


Village  of  Nonidge 

Village  of  North  Riverside 


West  NorthfieW  School  District 

No.  31. 
Westwood  Unified 


RF272- 

87596 
flF272- 

90537 
RF272- 

78950 
RR300-226 
RF300- 

16995 
RD272- 

27768 
RF272- 

27768 
RF272- 

68003 
RF300- 

16273 
RF300- 

13345 
RF272- 

90394 
RF272- 

88060 
RF272- 

88075 
RF272- 

88018 
RF272- 

88017 
RR321-51 
RF272- 

88061 

RF272- 

88079 

RF272- 

88067 

RF272- 

80065 

RF272- 

88056 


Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, ' 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  April  8, 1993. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
fPR  Doc.  93-8722  Filed  4-13-93;  8:45  ami 

BIUJNC  CODE  M60-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lFRL-4613-71 

Agency  Information  Collection 
Activitiet  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.Q 
3501  et  seq),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  14,  1993. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR,  CONTACT:  Ms.  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Tit/e;  Prohibition  of  Hexavalent 
Chromium  Chemicals  in  Comfort 
Cooling  Towers-Information 
Requirements  (EPA  ICR  No.  1420.03; 
OMB  No.  2060-0193).  This  is  a  request 
for  reinstatement  of  a  previously 
approved  information  collection  for 
which  approval  has  expired. 

Abstract:  Under  40  CFR  Part  749. 
subpart  D.  the  use  of  hexavalent 
chromium-based  chemicals  in  comfort 
cooling  towers  and  the  distribution  in 
commerce  of  these  chemicals  for  use  in 
comfort  cooling  towers  are  prohibited. 
Commercial  distributors  of  hexavalent 
chromium-based  water  treatment 
chemicals  for  use  in  cooling  systems  are 
required  to  label  containers  of  the 
chemicals  and  to  keep  records  of 
chemical  shipments  to  cooling  system 
users  for  two  years  from  the  date  of 
shipment.  These  distributors  must 
report  their  office  locations  to  EPA,  so 
that  enforcement  personnel  can  review 
the  required  records  to  identify  sites  for 
inspection  to  determine  compliance 
with  this  rule. 

Burden  Statemerjt:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  2 
hours  per  response  for  reporting,  and  .4 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Commercial  distributors 
of  hexavalent  chromium-based  water 
treatment  chemicals. 

Estimated  Number  of  Respondents:  72 
for  reporting  and  200  for  recordkeeping. 

Estimatea  Number  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  220  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 


information  collection,  including 

suggestions  for  reducing  the  burden,  to: 

Ms.  Sandy  Farmer.  U.S.  Environmental 
Protection  Agency.Information  Policy 
Branch  (PM-223Y).  401  M  Street. 
SW.,  Washington,  DC  20460. 

and 

Mr.  Chris  Wolz.  Office  of  Management 
and  Budget.Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.. Washington.  DC  20503. 
Dated:  April  8, 1993. 

Paal  Lapsley, 

Director,  Regulatory  Management  Division. 

|FR  Doc.  93-8700  Filed  4-13-93;  8:45  am) 

WUJNO  COOE  KM-SO-r 

[OPPTS-00134;  FRL-4581-4] 

Training  Grants  for  Lead-Based  Paint 
Abatement  Workers 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

preproposals. 


SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  funds  to 
form  cooperative  agreements  for  the 
purpose  of  providing  support  to 
organizations  demonstrating  experience 
in  lead-based  paint  training  activities. 
Any  nonprofit  organization  with  such 
experience  is  eligible  to  apply.  This 
notice  also  describes  the  eligibility 
requirements  and  the  selection  criteria 
for  the  grants. 

DATES:  All  preproposals  must  be 
submitted  to  EPA  no  later  than  May  14. 
1993. 

ADDRESSES:  Preproposals  should  be  sent 
to  the  following  address:  Karen 
Hoffman,  Chemical  Management 
Division  {TS-798),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Hoffman  at  the  address  listed 
under  the  ADDRESSES  unit  or  by 
telephone  at  (202)  260-7849. 
SUPPLEMENTARY  INFORMATION:  The  safety 
issues  surrounding  the  activities  of  lead- 
based  paint  abatement  workers  are  a 
major  concern  of  EPA.  Appropriate 
worker  safety  training  is  essential  if 
lead-based  paint  abatement  activities  are 
to  be  done  in  a  manner  that  assures  the 
safety  of  building  occupants,  the  public, 
the  environment,  and  abatement 
workers.  To  ensure  that  the  number  of 
well-trained  lead-based  paint  abatement 
workers  increases  at  an  acceptable  rate, 
EPA  has  received  congressional  add-on 
funds  to  provide  training  grants  to 
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nonprofit  organizations  already  engaged 
in  lead-based  paint  abatement  worker 
training  and  education  activities.  Only 
nonprofit  organizations  with 
demonstrated  experience  in  the 
implementation  and  operation  of  health 
and  safety  training  for  lead-based  paint 
abatement  workers  will  be  considered 
for  funding. 

For  the  purposes  of  this  notice,  lead- 
based  paint  abatement  activities  mean 
activities  engaged  in  by  workers  that 
include  the  removal,  disposal,  handling, 
and  transportation  of  lead-based  paint 
and  materials  containing  lead-based 
paint  from  public  and  private  dwellings, 
public  and  commercial  buildings,  and 
bridges  and  other  structures  or 
superstructures  where  lead-based  paint 
presents  or  may  present  an 
unreasonable  risk  to  health  or  the 
environment. 

I.  Administrative  Requirements 

This  program  is  subject  to  matching 
share  requirements.  Awards  shall  be 
given  only  to  appUcants  who  can  fund 
at  least  30  percent  of  their  programs 
from  non-Federal  sources,  excluding  in- 
kind  contributions.  (In-kind 
contributions  are  denned  as  the  value  of 
a  non-cash  contribution  to  meet  a 
recipient's  cost-sharing  requirements. 
An  in-kind  contribution  may  consist  of 
charges  for  real  property  and 
equipment,  or  the  value  of  goods  and 
services  directly  benefiting  the  EPA- 
funded  project.)  The  recipient's 
matching  share  may  exceed  30  percent. 

n.  Evaluation  Criteria 

Preproposals  submitted  in  response  to 
this  notice  will  be  evaluated  on  a 
competitive  basis  by  an  EPA  review 
panel.  The  following  factors,  which  are 
weighted  by  percentage  as  to  their 
relative  importance,  will  be  considered 
in  evaluating  the  preproposals: 

1.  Program  Experience  (25  percent) 

a.  Experience  m  the  development  of 
adult  education  courses,  with  emphasis 
on  training  individuals  with  limited 
education. 

b.  Experience  in  the  delivery  of  health 
and  safety  course  materials  to 
individuals  with  limited  or  no  English 
language  skills. 

c  Demonstrated  ability  to  target  the 
worker  population. 

2.  Lead-Based  Paint  Abatement 
Worker  Course  Experience  (30  percent) 

a.  Experience  in  the  delivery  of 
courses  to  lead-based  paint  abatement 
workers. 

b.  Experience  in  providing  hands-on 
training  to  lead-based  paint  abatement 
workers. 

c  Demonstrated  experience  in  the 
implementation  and  operation  of  health 


and  safety  training  for  lead-based  paint 
abatement  workers. 

d.  OualiHcations  of  key  personnel. 

e.  The  number  of  students  expected  to 
be  trained  during  the  project  period. 

3.  Project  Management  (25  percent) 

a.  Applicant's  ability  to  provide 
appropriate  program  staff  to  the  project. 

b.  Applicant's  ability  to  provide 
space,  equipment,  staff  time,  and  other 
resources  required  to  carry  out  project 
responsibilities. 

c.  Extent  to  which  the  applicant  has 
considered  a  management  plan  for  the 
project,  including  the  designation  of  a 
qualined  program  administrator. 

4.  Budget  (20  percent) 
Preproposals  should  include  a 

detailed  budget  that  specifies  the 
amount  of  money  to  be  used  in  all 
aspects  of  the  proposed  worker  training, 
as  well  as  the  amount  that  is  to  be  the 
non-Federal  share  (at  least  30  percent  of 
the  total  budget,  excluding  in-kind 
contributions).  The  ability  of  the 
applicant  to  derive  a  budget  estimate 
that  is  appropriate  to  the  scope  of  the 
project  will  be  considered  in  the 
evaluation  process.  The  profKJsed 
budget  should  be  clearly  Justified  and 
consistent  with  the  intended  use  of  the 
funds  set  forth  in  this  notice. 

m.  Application  Procedures 

The  following  materials  must  be 
provided  by  all  applicants: 

1.  Documentation  that  proves  the 
nonprofit  status  of  the  applicant. 

2.  A  summary  of  any  lead-related 
courses  already  being  taught  by  the 
applicant  and  a  description  of  the 
materials  being  used  to  teach  those 
courses.  In  addition,  any  applicants  who 
have  received  EPA  hincls  for  lead 
worker  training  in  any  previous  year's 
program  must  include  in  their 
preproposal  a  description  of  how  those 
Kinds  were  used. 

IV.  Acceptable  Expenditures 

Funds  awarded  must  be  spent  on 
activities  that  directly  result  in 
increased  numbers  of  well  trained  lead- 
based  paint  abatement  workers.  Since 
EPA  is  funding  the  development  of  a 
model  course  curriculum  for  workers, 
the  agency  does  not  wish  to  fund  the 
development  of  new  courses  through 
this  program. 

The  following  lists  provide  examples 
of  activities  that  will  and  will  not  be 
considered  for  funding.  The  list  of 
acceptable  activities  is  for  guidance 
only;  projects  may  be  funded  for 
acceptable  activities  other  than  those  on 
the  list. 

Award  recipients  may  use  the  monies 
for  the  following: 

a.  Delivery  of  lead-based  paint 
abatement  worker  courses. 


b.  Delivery  of  train-the-trainer 
courses. 

c.  Enhancement  of  hands-on  training 
programs. 

d.  Monitoring  and  evaluating  courses. 

e.  Limited  purchasing  of  supplies. 

f.  Speakers'  fees  (expenses  and  travel). 

g.  Slide  duplication. 

h.  Rental  of  facilities. 

i.  Limited  purchase  of  audio/visual 
equipment. 

j.  Workers'  tuition. 

k.  Limited  printing  and  reproduction 
of  materials  and  manuals. 

1.  Transporting  workers  to  training 
sites. 

m.  Innovative  training  systems. 

Monies  may  not  be  used  for  the 
following: 

a.  Development  of  new  training 
course  curricula  for  workers. 

b.  Stipends  to  students  for  room, 
board,  and  salaries. 

V.  Notification  of  Selection 

Preproposals  are  due  no  later  than 
May  14, 1993.  Preproposals  shall  be  no 
more  than  10  pages  in  length.  Each 
applicant  is  requested  to  provide  seven 
copies  of  the  preproposal  to  EPA. 

EPA  plans  to  award  a  total  of 
$500,000  through  cooperative 
agreements  to  eligible  nonprofit 
organizations.  EPA  will  not  allot  all  of 
the  available  award  money  to  any  one 
group  or  necessarily  fund  all  of  the 
groups.  EPA  expects  to  award  no  fewer 
than  five  grants. 

Dated:  April  7, 1993. 
John  W.  Melon*, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

IFR  Doc.  93-«732  Filed  4-13-93;  8:45  ami 
BtUJNO  cooc  WM-^o-r 


[FRL-4613-91 

Memorartdum  of  Understar>ding 
Between  the  U.S.  Environmental 
Protection  Agency  and  the  U.S.  Coast 
Guard  Concerning  the  Enforcement  of 
§  311  of  the  Clean  Water  Act.  as 
Amended  by  the  OM  Pollution  Act  of 
1990 

The  U.S.  Environmental  Protection 
Agency  is  publishing  the  text  of  the 
following  interagency  agreement  in 
order  to  inform  the  public  of  its 
agreement  with  the  U.S.  Coast  Guard  in 
implementing  Section  311  of  the  Clean 
Water  Act.  33  U.S.C.  1321.  as  amended 
by  the  Oil  Pollution  Act  of  1990. 
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Dated:  April  2. 1993. 
Scott  C  Pulton. 

Acting  Assistant  Administrator  for 
Enforcement,  U.S.  Environmental  Protection 
Agency. 

Section  I — Introduction 

As  a  result  of  the  amendment  of 
Section  311  of  the  Clean  Water  Act  (Act) 
by  Section  4301  of  the  Oil  Pollution  Act 
of  1990  (OP A)  the  United  States  Coast 
Guard  and  the  United  States 
Environmental  Protection  Agency  (EPA) 
hereby  agree  to  establish  means  of 
coordination  and  cooperation  respecting 
the  enforcement  of  Section  311  of  the 
Act.  and  procedures  pursuant  to  which 
decisions  may  be  made  to  determine 
which  agency  has  primary 
responsibility  for: 

(1)  A  dvil  penalty  enforcement  action 
for  a  violation  of  Section  311(h)(3)  of  the 
Act,  33  U.S.C.  1321(b)(3),  which 
prohibits  discharges  of  oil  or  designated 
hazardous  substances  in  quantities 
which  may  be  harmful; 

(2)  A  dvil  penalty  enforcement  action 
for  a  violation  of  Section  311(j)  of  the 
Act.  33  U.S.C.  1321(j).  and  its 
implementing  regulations,  which 
concern,  inter  alia,  requirements  for 
discharge  prevention  and  response 
plans; 

(3)  Referring  to  the  [Department  of 
Justice  a  dvil  penalty  action  for  a  failure 
to  properly  carry  out  removal  of  a 
discharge  pursuant  to  an  order  issued 
under  Section  311(c),  33  U.S.C.  1321(c), 
or  a  failure  to  comply  with  an 
administrative  order  issued  pursuant  to 
Section  311(e)(1)(B)  of  the  Act.  33 
U.S.C.  1321(e)(1)(B); 

(4)  Referring  to  the  Department  of 
Justice  for  prosecution  a  criminal 
violation  of  Section  311(b)(3)  of  the  Act. 
or  Section  311(b)(5)  of  the  Act.  33  U.S.C. 
1321(b)(5),  which  requires  notification 
of  discharges  regulated  under  Section 
311oftheAct;and 

(5)  Consolidating  referrals  to  the 
Department  of  Justice  for  causes  of 
action  against  a  person  subject  to 
Section  311  of  the  Act  or  its 
implementing  regulations  from  both 
agencies  that  may  arise  under  Section 
311  of  the  Act. 

EPA  and  the  Coast  Guard  agree  that  in 
conformance  with  the  terms  of  OPA  this 
Memorandum  of  Understanding  (MOU) 
governs  the  inter-agency  enforcement 
relationship  for  violations  of  Section 
311  of  the  Act.  33  U.S.C.  1321. 
occurring  after  enactment  of  OPA  on 
August  18. 1990.  The  Memorandum  of 
Understanding  between  the  agencies, 
published  at  44  FR  50785  (August  29, 
1979).  continues  to  apply  to  the  intei^ 
agency  enforcement  relationship  for 


violations  of  Section  311(b)(3)  of  the  Act 
occurring  before  August  18. 1990. 
This  MOU  establi^es  policies, 
procedures,  and  guidelines  concerning 
the  responsibilities  of  the  Coast  Guard 
and  EPA  in  carrying  out  the  following 
agreement.  The  agendes  agree  that  this 
MOU  may  be  modified  or  terminated  as 
provided  below  in  Section  n. 

Section  n — General  Provisions 

Notwithstanding  any  provision  in  this 
MOU.  EPA  and  the  Coast  Guard  may 
supersede  this  MOU  by  agreement  in 
any  matter  and  at  any  time.  By  mutual 
agreement,  either  agency  may  refer  to 
the  other  agency  primary  responsibility 
for  any  matter  addressed  in  this  MOU 
for  which  they  share  jurisdiction  under 
the  Act. 

The  Coast  Guard  and  EPA  agree  to 
give  full  consideration  to  requests  in 
writing  by  the  other  agency  to  modify 
this  MOU.  The  agencies  also  agree  that 
this  MOU  may  be  terminated  by  joint 
agreement,  or  unilaterally  by  either 
party  upon  six  months  written  notice. 

EPA  and  the  Coast  Guard  agree  to 
keep  the  other  agency  advised  of  the . 
names  of  their  officials  charged  with 
carrying  out  the  provisions  of  this  MOU. 

EPA  reserves  all  rights  provided  to  it 
under  Section  506  of  the  Act.  33  U.S.C. 
1366.  which  governs  the  attorney/client 
relationship  between  EPA  and  the 
Department  of  Justice  in  enforcement 
cases  under  the  Clean  Water  Act. 

The  policies  and  procedures  set  forth 
in  this  MOU  are  intended  exclusively 
for  the  guidance  of  federal  government 
personnel.  Since  these  policies  and 
procedures  may  be  superseded, 
modified,  or  terminated  at  any  time 
without  public  notice,  they  are  not 
intended,  and  may  not  be  relied  upon, 
to  create,  modify  in  any  way,  or 
terminate  any  rights,  duties,  or 
obligations,  whether  substantive  or 
procedural,  which  may  be  enforced  by 
any  person,  judicially  or  otherwise.  The 
Coast  Guard  and  EPA  reserve  the  right 
to  change  the  terms  of  this  MOU 
without  prior  public  notice. 

EPA  and  the  Coast  Guard  agree  that 
this  MOU  does  not  affect  their  existing 
authorities  under  other  laws,  including 
cost  or  damage  recovery  authorities 
under  Title  I  of  OPA,  Section  311(0  of 
the  Act,  33  U.S.C.  1321(f),  or  imder  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601  et  seq: 

lliis  MOU  is  effective  upon  the  date 
of  execution  by  its  signatories. 

Section  III — Interagency  Coordination 

The  Coast  Guard  and  EPA, 
respectively,  agree  to  cooperate  on 
requests  by  the  other  agency  for 


available  information,  documents  or 
testimony  that  may  be  useful  in  carrying 
out  its  responsibilities  under  this  MOU. 

EPA  and  the  Coast  Guard  agree  that 
each  lead  agency,  in  making  the 
determinations  and  taking  the  actions 
referenced  in  Section  IV  of  this  MOU. 
shall  give  full  consideration  to  written 
comments  provided  by  the  other  agency 
concerning  specific  events  subject  to 
this  MOU.  The  commenting  agency 
shall  provide  its  comments  to  the  other 
agency's  offidal  charged  with  making 
the  particular  determination  or  referral, 
and  to  any  other  agency  offidal 
specified  to  receive  such  written 
comments. 

The  Coast  Guard  and  EPA  agree  that 
in  the  event  that  any  disagreement 
arises  under  this  MOU.  the  agencies  will 
attempt  to  resolve  their  differences  at 
the  level  at  which  they  have  arisen. 
Should  that  attempt  fail,  the  agencies 
agree  to  elevate  the  issue  for  resolution 
by  appropriate  supervisory  officials 
within  the  respective  agencies. 

EPA  and  the  Coast  Guard  agree  to 
cooperate  in  developing  consistent 
enforcement  policies  in  order  to 
harmonize  the  agencies'  enforcement 
policies  for  events  arising  under  Section 
311  of  the  Act. 

The  Coast  Guard  and  EPA  agree  on 
the  importance  of  keeping  each  other 
informed  to  the  extent  practicable  of 
enforcement  actions  subject  to  this 
MOU.  To  this  end.  the  agencies  agree: 

(1)  To  conduct  quarterly  meetings  to 
discuss  enforcement  activities  and 
actions; 

(2)  To  conduct,  as  appropriate, 
workshops  involving  enforcement  and 
administrative  adjudication  personnel; 
and, 

(3)  To  establish  an  interagency 
notification  agreement  for  certain 
classes  or  categories  of  incidents,  as 
well  as  means  by  which  such 
notification  shall  be  accomplished. 

Section  IV — Primary  Enforcement 
Authority 

Each  agency  is  authorized  by  Sections 
311(b)(6)  and  (7)  of  the  Art,  33  U.S.C 
1321(b)(6)  and  (7),  to  bring  an 
administrative  or  judicial  dvil  penalty 
action  for  any  violation  of  Sertion 
311(b)(3)  or  Sertion  311(j)  of  the  Art,  33 
U.S.C  1321(b)(3)  or  (j),  as  amended  by 
OPA.  The  agencies  are  each  authorizeid 
to  refer  to  the  Department  of  Justice  a 
criminal  case  pursuant  to  Section  309(c) 
of  the  Art,  33  U.S.C  §  1319(c) 
(respecting  a  violation  of  Sertion 
311(b)(3)  of  the  Art),  and  Section 
311(b)(5)  of  the  Art.  33  U.S.C 
1321(b)(5).  The  authority  of  the  agendes 
to  art  under  Sertion  3 1 1  (c)  and  (e)  of  the 
Art.  33  U.S.C.  1321(c)  and  (e).  is 
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determined  by  Sections  3  and  6(b)  of 
Executive  Order  12777  (October  18, 
1991).  The  authority  of  the  agencies  to 
seek  a  judicially  imposed  penalty  for 
any  violation  of  an  order  issued  by 
either  agency  pursuant  to  Section  311(c) 
or  Section  311(e)(1)(B)  of  the  Act  is 
determined  by  Section  311(b)(7)(B)  of 
the  Act.  33  U.S.C.  1321(b)(7)(B),  and  the 
authority  of  the  Attorney  General  to 
represent  the  agencies  is  described  in 
Section  10(a)  and  (c)  of  Executive  Order 
12777.  The  authority  of  the  agencies  to 
seek  judicial  relief  when  there  may  be 
an  imminent  and  substantial  threat  to 
the  public  health  and  welfare  of  the 
United  States  because  of  an  actual  or 
threatened  discharge  of  oil  or  a 
hazardous  substance  firom  a  vessel  or 
facility  iTl  violation  of  Section  311(b)  of 
the  Act  is  determined  by  Section  311(e) 
of  the  Act  and  Sections  6(b),  10(a)  and 
10(c)  of  Executive  Order  12777. 

Both  agencies  agree  that  it  is  in  the 
public  interest  for  one  agency  to  take  the 
lead  in  making  and  in  consolidating 
referrals  to  the  Department  of  Justice  for 
initiating  a  civil  or  criminal  judicial 
case  in  the  event  of  a  violation  of 
Section  311(b)(3)  or  311(b)(5)  of  the  Act. 
in  the  event  of  a  violation  of  an  order 
issued  by  either  agency  pursuant  to 
Section  311(c)  or  Section  311(e)(1)(B)  of 
the  Act,  or  in  the  event  of  the  need  for 
a  judicial  referral  to  the  Department  of 
Justice  in  the  case  of  an  imminent  and 
substantial  threat  to  the  public  health 
and  welfare  of  the  United  States  because 
of  an  actual  or  threatened  discharge  of 
oil  or  a  hazardous  substance  in  violation 
of  Section  311(b)  of  the  Act.  Both 
agencies  agree  that  it  is  in  the  public 
interest  to  exempt  from  consolidation 
any  referral  to  the  Department  of  Justice 
by  either  agency  that  seeks  as  judicial 
relief  a  temporary  restraining  order,  a 
preliminary  injunction,  or  any  similar 
expedited  judicial  process. 

1.  Determination  of  Lead  Enforcement 
Agency 

(a)  Except  as  otherwise  mutually 
agreed,  in  the  case  of  any  alleged 
violation  of  Section  311(b)(3)  or  Section 
311(b)(5)  of  the  Act.  the  lead 
enforcement  agency  shall  be: 

(1)  That  federal  agency  which 
provides  an  On-Scene  Coordinator 
respecting  the  event  in  question 
pursuant  to  the  National  Contingency 
Plan,  and,  with  respect  to  the  discharge 
of  hazardous  substances,  the  DOT/EPA 
Instrument  of  Redelegation  of  May  27, 
1988;  or 

(2)  That  federal  agency  which,  if  no 
federal  On-Scene  Coordinator  was 
provided  respecting  the  event  in 
question,  is  charged  with  providing 
such  a  coordinator  pursuant  to  the 


National  Contingency  Plan,  and,  with 
respect  to  the  discharge  of  hazardous 
substances,  the  DOT/EPA  Instrument  of 
Redelegation  of  May  27, 1988. 

(b)  In  the  case  of  any  alleged  failure 
to  carry  out  removal  luider  an  order 
issued  pursuant  to  Section  311(c)  of  the 
Act.  or  in  the  case  of  any  alleged  failure 
to  comply  with  an  administrative  order 
issued  pursuant  to  Section  311(e)(1)(B) 
of  the  Act,  the  lead  enforcement  agency 
shall  be  the  agency  imder  whose 
authority  the  order  was  issued. 

(c)  In  the  case  of  any  action  taken 
pursuant  to  Section  311(e)  of  the  Act 
that  may  be  necessary  to  protect  the 
public  health  and  welfare,  the  lead 
enforcement  agency  shall  be  the  agency 
under  whose  authority  the  Section 
311(e)  action  was  undertaken. 

(d)  In  the  case  of  any  alleged  violation 
of  Section  311(j)  ofthe  Act  and  its 
implementing  regulations,  the  lead 
enforcement  agency  shall  be  the  agency 
which  issued  the  regulation  alleged  to 
have  been  violated. 

2.  Responsibilities  of  Lead  Enforcement 
Agency 

(a)  Taking  into  account  the 
coordination  procedures  set  forth  in  this 
MOU,  EPA  and  the  Coast  Guard  agree 
that  the  lead  enforcement  agency  will  be 
responsible  for 

(1)  Determining  what  enforcement 
remedy  under  Section  311  of  the  Act  to 
seek  for  the  alleged  violation,  in 
accordance  with  applicable  statutory 
authority  and  any  enforcement  policy 
which  may  be  adopted  by  the  agency; 

(2)  Determining  the  amount  of  any 
administratively  assessed  civil  penalty 
for  a  violation  of  Section  3 1 1  of  the  Act 
or  its  implementing  regulations,  in 
accordance  with  applicable  statutory 
authority; 

(3)  In  accordance  with  the  Clean 
Water  Act  and  Executive  Order  12777, 
referring  to  the  Department  of  Justice 
cases  seeking  judicial  remedies 
available  under  the  provisions  of  law 
cited  in  Section  I;  and 

(4)  In  a  civil  judicial  referral  to  the 
Department  of  Justice,  periodically 
informing,  consulting  and,  as  needed, 
coordinating  with  the  other  agency 
regarding  the  referral. 

(b)  In  all  cases  where  a  lead 
enforcement  agency  refers  a  Section  311 
enforcement  action  to  the  Department  of 
Justice,  that  agency  shall  forward  a  copy 
of  the  referral  letter  to  the  other  agency. 
The  lead  enforcement  agency  shall  also 
advise  the  Department  of  Justice  of  any 
known  federal  cost  or  damage  recovery 
claim  arising  out  of  the  same  incident 
against  the  same  violator. 


3.  Determination  offudicial  Refeiral 
Agency 

If  the  Coast  Guard  and  EPA  share 
enforcement  responsibilities  within  the 
scope  of  this  MOU  for  causes  of  action 
against  a  person  alleged  to  have  violated 
the  law,  and  each  agency  has 
determined  to  refer  its  causa  of  action  to 
the  Department  of  Justice  for  judicial 
relief,  the  two  agencies  agree  to 
consolidate  such  judicial  claims  in  one 
referral  to  the  Department  of  Justice, 
subject  to  the  following  guidelines: 

(a)  Civil  and  criminal  causes  of  action 
shall  not  be  consolidated  in  one  referral 
to  the  Department  of  Justice; 

(b)  Any  referral  by  either  agency 
seeking  as  judicial  relief  a  temporary 
restraining  order,  a  preliminary 
injunction,  or  any  similar  expedited 
judicial  process,  shall  not  be 
consolidated  in  one  referral  to  the 
Department  of  Justice;  and 

(c)  The  consolidating  and  referring 
agency  for  a  civil  referral  shall  be: 

(1)  hi  the  event  of  a  violation  of 
Section  311(b)(3)  ofthe  Act,  that  agency 
with  lead  enforcement  responsibility 
pursuant  to  Section  rv.l.(a)  of  this 
MOU;  or  otherwise, 

(2)  That  agency  with  lead  enforcement 
responsibility  pursuant  to  Section 
IV.l.(b)  or  (c)  of  this  MOU.  whichever 
applies. 

Dated:  March  23. 1993. 
Scott  C  Fulton, 

Acting  Assistant  Administrator  for 
Enforcement,  U.S.  Environmental  Protection 
Agency. 

Dated:  March  18. 1993. 
Riiar  Admirml  A.E.  Henn, 
Chief  Office  of  Marine  Safety,  Security  and 
Environmental  Protection,  U.S.  Coast  Guard. 
IFR  Doc  93-8662  Filed  4-13-93;  8:45  am| 
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[FRL-4614-3] 

National  Drinking  Water  Advisory 
Council;  Open  Meeting 

Under  section  (l)(a)(2)  of  Public  Law 
92M23,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  ofthe  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  Drinking  Water  Act,  as 
amended  (Pub.  L.  99-339),  will  be  held 
at  9  a.m.  on  May  6, 1993  and  at  8:30 
a.m.  on  May  7, 1993,  at  the  El  Paso 
Convention  and  Tourist  Center,  One 
Civic  Center  Plaza,  El  Paso,  Texas 
79901.  Council  Subcommittees  will 
hold  their  meetings  on  May  3  and  4, 
1993.  at  the  Westin  Paso  Del  Norte.  101 
South  El  Paso  Street.  El  Paso.  Texas 
79901. 
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The  purpose  of  the  meeting  will  be  to 
seek  Council  advice  and  comments  on 
major  program  issues.  These  will 
include  the  State  Revolving  Fund  and 
Reauthorization  of  the  Safe  Drinking 
Water  Act.  The  Council  will  be  briefed 
on  the  progress  of  the  Chafee/ 
Lautenberg  Study;  the  Regulatory 
Negotiation  Process  currently  underway 
for  Disinfection/Disinfection-By- 
Products;  State  Primary;  and  current 
legislative  activities  impacting  the  safe 
drinking  water  program. 

The  meeting  wilfbe  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  only  one 
presenter  for  each  statement.  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Council  by  telephone  at  (202)  260-2285. 
The  petition  should  include  the  topic  of 
the  proposed  statement,  the  petitioner's 
telephone  number  and  should  be 
received  by  the  Council  before  April  30, 
1993. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  mertibers 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after  the 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Official, 
National  Drinking  Water  Advisory 
Council,  U.S.  Environmental  Protection 
Agency,  Office  of  Drinking  Water  (WH- 
550A).  401  M  Street  SW..  Washington, 
DC  20460  or  at  (202)  260-2285. 

Dated:  April  8, 1993. 

Robert  Blanco, 

Director.  Office  of  Ground  Water  and  Drinking 
Water. 

|FR  Doc.  93-8702  Filed  4-13-93;  8:45  am) 
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[OPP-100119;  FRL-4578^] 

Southwest  Research  institute,  Inc.; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 


information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  Southwest 
Research  Institute,  Inc.  (SRI)  has  b»een 
awarded  a  contract  to  perform  work  for 
the  EPA  Region  VD.  and  will  be 
provided  access  to  certain  information 
submitted  to  EPA  under  FIFRA  and  the 
FFDCA.  Some  of  this  information  may 
have  been  claimed  to  be  confidential 
business  information  (CBl)  by 
submitters.  This  information  will  be 
transferred  to  SRI  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
2.308(h)(2).  This  transfer  will  enable  SRI 
to  fulfill  the  obligations  of  the  contract 
and  serves  to  notify  affected  persons. 
DATES:  SRI  will  be  given  access  to  this 
information  no  sooner  than  April  19, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Clare  Grubbs,  Program 
Management  and  Support  Division 
(H7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  212.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Highway,  Ariington,  VA,  (703) 
305-7460. 

SUPPLEMENTARY  INFORMATION:  Under 
Contract  No.  68-D1-0150.  through  a 
delivery  order  the  Region  VII 
Environmental  Collection  and  Analysis 
Program  (RECAP),  SRI  will  assist  EPA  to 
complete  a  chemical  composition  and  a 
physical  characterization  of  herbicides 
containing  either  2.4. 5-T  or  silvex.  SRI 
will  also  assist  in  a  analysis  of  the 
possible  formulations  and/or  associated 
materials  that  could  be  grouped  because 
of  chemical  and  physical  similarities  for 
either  incineration  or  chemical 
destruction.  This  task  involves  no 
subcontractor. 

The  Office  of  Pesticide  Programs  and 
Region  VII  have  determined  that  access 
by  SRI  to  information  on  2,4.5,-T  and 
silvex  products  is  necessary  for  the 
performance  of  this  contract.  Some  of 
this  information  may  be  entitled  to 
confidential  treatment.  The  information 
has  been  submitted  to  EPA  under 
sections  3.  4.  6.  and  7  of  FIFRA  and 
under  sections  408  and  409  of  the 
FFDCA.  In  accordance  with  the 
requirements  of  40  CFR  2.307(h)(2).  the 
contract  with  SRI  prohibits  use  of  the 
information  for  any  purpose  not 
specified  in  the  contract;  prohibits 
disclosure  of  the  information  in  any 
form  to  a  third  party  without  prior 
written  approval  from  the  Agency;  and 
requires  that  each  official  and  employee 
of  the  contractor  sign  an  Agreement  to 


protect  the  information  from 
unauthorized  release  and  to  handle  it  in 
accordance  with  the  FIFRA  Information 
Security  Manual.  In  addition.  SRI  is 
required  to  submit  for  EPA  approval  a 
security  plan  under  which  any  CBI  will 
be  secured  and  protected  against 
unauthorized  release  or  compromise.  No 
information  will  be  provided  to  this 
contractor  until  the  above  requirements 
have  been  fully  satisfied.  Records  of 
information  provided  to  this  contractor 
will  be  maintained  by  the  Technical 
Project  Manager  for  this  contract  in  the 
EPA  Region  Vn. 

All  information  supplied  to  SRI  by 
EPA  for  use  in  connection  with  this 
contract  will  be  returned  to  EPA  when 
SRI  has  completed  its  work. 

Dated:  April  1. 1993. 
D«iiiel  Barolo, 

Acting  Director  Office  of  Pesticide  Programs. 
IFR  Doc.  93-«726  Filed  4-13-93:  8:45  am) 
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IOPP-1 001 1 8;  FRL-4578-3] 

Science  Applications  International 
Corp.  and  Computer  Sciences  Corp.; 
Transfer  of  Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  to  certain 
persons  who  have  submitted 
information  to  EPA  in  connection  with 
pesticide  information  requirements 
imposed  under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  Federal  Food.  Drug,  and 
Co-smetic  Act  (FFDCA).  Science 
Applications  International  Corp.  (SAIC) 
and  its  subcontractor  Computer 
Sciences  Corp.  (CSC)  have  been 
awarded  a  contract  to  perform  work  for 
the  EPA  Office  of  Pesticide  Programs, 
and  will  be  provided  access  to  certain 
information  submitted  to  EPA  under 
FIFRA  and  the  FFDC.\.  Some  of  this 
information  may  have  been  claimed  to 
be  confidential  business  information 
(CBI)  by  submitters.  This  information 
will  be  transferred  to  SAIC  and  its 
subcontractor  CSC  consistent  with  the 
requirements  of  40  CFR  2.307(h)(3)  and 
2.308(h)(2).  This  transfer  will  enable 
SAIC  and  its  subcontractor  CSC  to  fulfill 
the  obligations  of  the  contract  and 
serves  to  notify  a^ected  persons. 
DATES:  SAIC  and  its  subcontractor  CSC 
will  be  given  access  to  this  information 
no  sooner  than  April  19. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Clare  Grubbs.  Program 
Management  and  Support  Division 
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(H7502C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  212,  Crystal  Mali  #2. 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-7460. 

SUPPLEMENTARY  WFORMATION:  Under 
Contract  No.  68-W1-0055,  through  a 
delivery  order  SAIC  and  its 
subcontractor  CSC  will  provide 
technical  and  operational  support 
services  to  the  Office  of  Pesticide 
Programs  in  support  of  a  wide  variety  of 
system  information  management  efforts. 
SAIC  and  subcontractor  CSC  employees 
will  have  access  to  all  data  and  software 
within  the  system  environment.  This 
access  is  incidental  to  their  work,  which 
involves  loading  and  maintenance  of  all 
system  and  applications  software, 
system  performance  tuning,  data  file 
backup  services,  diagnosis  and  remedy 
of  system  hardware  and  software 
failures,  routing  and  distribution  of 
printed  system  output,  production  of 
system  utilization  statistics,  and 
implementation  of  EPA-directed 
security  protocols  within  the  system 
environment.  While  SAIC  and  its 
subcontractor  CSC  employees  may  have 
complete  access  to  all  data  within  the 
systems  environment,  they  do  not  use 
the  data  within  its  subject-matter 
contexts. 

The  Office  of  Pesticide  Programs  has 
determined  that  access  by  SAIC  and  its 
subcontractor  CSC  to  information  on  ail 
pesticide  chemicals  is  necessary  for  the 
performance  of  this  contract.  Some  of 
this  information  may  be  entitled  to 
conHdential  treatment.  The  information 
has  been  submitted  to  EPA  under 
sections  3,  4.  6,  and  7  of  FIFRA  and 
under  sections  408  and  409  of  the 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2).  the  contract  with 
SAIC  and  its  subcontractor  CSC 
prohibits  use  of  the  information  for  any 
purpose  not  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
in  any  form  to  a  third  party  without 
prior  written  approval  from  the  Agency; 
and  requires  that  each  official  and 
employee  of  the  contractor  sign  an 
agreement  to  protect  the  information 
from  unauthorized  release  and  to  handle 
it  in  accordance  with  the  FIFRA 
Information  Security  Manual.  In 
addition,  S,\IC  and  its  subcontractor 
CSC  are  required  to  submit  for  EPA 
approval  a  security  plan  under  which 
any  CBI  will  be  secured  and  protected 
against  unauthorized  release  or 
compromise.  No  information  will  be 
provided  to  this  contractor  and 
subcontractor  until  the  above 


requirements  have  been  fully  satisHed. 
Records  of  information  provided  to  this 
contractor  will  be  maintained  by  the 
Delivery  Order  Manager  for  this  contract 
in  the  EPA  Office  of  Pesticide  Programs. 
All  information  supplied  to  SAIC  and 
its  subcontractor  CSC  by  EPA  for  use  in 
connection  with  this  contract  will  be 
returned  to  EPA  when  SAIC  and  its 
subcontractor  has  completed  its  work. 

Dated:  April  1. 1993. 

Daniel  Barolo, 

Acting  Director,  Office  of  Pesticide  Programs. 

(PR  Doc  93-6733  Filed  4-13-93;  8:45  ami 
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[OPP-50758;  FRL-4576-8] 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to,  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (H7505C), 
OfHce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460.  In 
person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location  or 
telephone  number  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
SUPPtEMENTARY  INFORMATION:  EPA  has 

issued  the  following  experimental  use 
permits: 

62719-EUP-22.  Issuance.  Dow 
Elanco.  9002  Purdue  Road,  Quad  IV. 
Indianapolis,  IN  46268-1189.  The 
experimental  use  permit  allows  the  use 
of  10,175.33  pounds  of  the  herbicides  2- 
chloro-N-(2-ethyl-6-methylphenyl)-N-(2- 
methoxy-l-methylethyl)acetamide  and 
N-(2.6-difluorophenyl)-5-methyl-l,2,4- 
triazola-[l  ,5a)-pyrimidine-2- 
sulfonamide  on  3,859  acres  of  soybeans 
to  evaluate  the  control  of  various 
broadleaf  weeds.  The  program  is 
authorized  in  the  States  of  Alabama, 
Arkansas,  Colorado,  Delaware,  Florida, 
Georgia,  Illinois,  Indiana,  Iowa.  Kansas. 
Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi, 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  North  Dakota, 
Ohio,  Oklahoma,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee, 
Texas.  Virginia,  and  Wisconsin.  The 


experimental  use  permit  is  effective 
from  February  25, 1993  to  September  4, 

1994.  A  temporary  tolerance  for 
residues  of  the  active  ingredients  in  or 
on  soybeans  has  been  established. 
(Joanne  Miller,  PM  23,  nn.  237,  CM  #2. 
(703-305-7830)). 

62719-EUP-23.  Issuance.  Dow 
Elanco,  9002  Purdue  Road,  Quad  IV, 
Indianapolis.  IN  46268-1189.  The 
experimental  use  permit  allows  the  use 
of  12,787.81  pounds  of  the  herbicides  2- 
chloro-N-(2-ethyl-6-methylphenyl)-N-(2- 
methoxy-l-methylBthyl)acetamide  and 
N-(2,6-(lifluorophenyl)-5-methyl-l,2.4- 
triazolo-l  1 .5al-pyrimidine-2- 
sulfonamide  on  4,850  acres  of  com  to 
evaluate  the  control  of  various  broadleaf 
weeds.  The  program  is  authorized  in  the 
States  of  Arkansas,  California,  Colorado, 
Delaware,  Florida,  Georgia,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Missouri. 
Nebraska,  New  Jersey,  New  York.  North 
Carolina,  North  Dakota,  Ohio. 
Oklahoma.  Pennsylvania,  South 
Carolina.  South  Dakota,  Tennessee, 
Texas,  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  February  25, 1993  to  February  25, 

1995.  A  temporary  tolerance  for 
residues  of  the  active  ingredients  in  or 
on  com  has  been  established.  0oanne 
Miller,  PM  23,  rm.  237,  CM  #2.  (703- 
305-7830)). 

62719-EUP-24.  Issuance.  Dow 
Elanco.  9002  Purdue  Road,  Quad  IV, 
Indianapolis,  IN  46268-1189.  The 
experimental  use  permit  allows  the  use 
of  145.05  pounds  of  the  herbicide  N- 
(2,6-dinuorophenyl)-5-methyl-l,2,4- 
triazolo-(1.5al-pyrimidine-2- 
sulfonamide  on  2,140  acres  of  com  to 
evaluate  the  control  of  various  broadleaf 
weeds.  The  program  is  authorized  in  the 
States  of  Arkansas,  California,  Colorado, 
Delaware,  Florida,  Georgia,  Idaho, 
Illinois,  Indiana,  Iowa,  Kansas. 
Kentucky,  Louisiana,  Maryland, 
Michigan,  Minnesota,  Mississippi. 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  North  Dakota, 
Ohio,  Oklahoma,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee, 
Texas,  Virginia,  and  Wisconsin.  The 
experimental  use  permit  is  effective 
from  February  25, 1993  to  February  25, 
1995.  A  temporary  tolerance  for 
residues  of  the  active  ingredient  in  or  on 
com  has  been  established.  (Joanne 
Miller.  PM  23.  rm.  237,  CM  #2.  (703- 
305-7830)). 

59639-EUP-3.  Issuance.  Valent  U.Sj\. 
Corporation,  1333  N.  California  Blvd., 
Suite  600.  Walnut  Creek.  CA  94596. 
This  experimental  use  permit  allows  the 
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use  of  39.6  pounds  of  the  herbicide 
pentyl  2-chIoro-4-fluoro-5-(3,4.5,6- 
tetrahydrophthalimidojphfenoxyacetate 
on  740  acres  of  field  corn  to  evaluate  the 
c^ntrol  of  various  brosdleaf  weeds.  The 
prrgram  is  authorized  only  in  the  States 
of  HUnois,  Indiana,  Iowa,  Kansas, 
Kentucicy,  Maryland,  Michigan, 
Minnef^ta,  Missouri,  Nebraska,  New 
York,  Ohio,  Pennsylvania.  South 
Dakota,  Tennessee,  Texas,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  March  1, 1993  to  March 
1, 1995.  A  temporary  tolerance  for 
residues  Of  the  active  ingredient  in  or  on 
field  com  has  been  established  (Joanne 
Miller,  PM  23,  rm.  237,  CM  #2,  (703- 
3C5-783D)). 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  manager. 
Inquires  concerning  these  permits 
.should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
p  urposes  from  8  a.m.  to  4  p.m.,  Monday 
tiirough  Friday,  excluding  legal 


holidays 

Authority:  7  U.S.C  136. 
Dated:  March  30, 1993. 
La%vraic0E.  Cuileen, 

Acting  Director.  Begistration  Division,  Office 
cf  Pesticide  Programs. 

IFK  Doc  93-8388  Filed  4-13-93;  8.45  am) 
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[PF-575,  FRL-457»-9] 

Monsanto  Co.;  Rling  of  Pesticide 
Petition  for  3-PyridinecartK>xyiic  Add 

AGENCY:  Environmental  Protection 
Agency  (EPA), 

ACTION:  Notice. 


summary:  EPA  has  received  from  the 
Monsanto  Co.  the  filing  of  pesticide 
petition  (PP)  3F4187,  which  proposed  to 
amend  40  CFR  part  180  by  establishing 
a  regulation  to  permit  residues  of  the 
pesticide  3-pyridinecarboxylic  acid  in 
or  on  citrus,  whole  fruit,  at  0.05  part  per 
million  (ppm),  cotton  seed  at  0.05  ppm, 
and  cotton  forage  at  0.2  ppm. 

A00RES8CS:  By  mail,  submit  written 
comments  identified  by  the  document 
control  number.  (PF-5751,  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 


person,  bring  comments  to:  Rm.  1128, 
CM  #2, 1921  Jefferson  Davis  Hwy.. 
Arhngton,  VA. 

Information  submitted  and  any 
comm6nt(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CB!).  Information  so  mark»Kl  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  p-irt  2. 
A  copy  of  the  coromentfs)  that  d  ^es  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  re<x)rd. 
Information  not  marked  confideiitial 
may  be  disclosed  publicly  by  EFA 
without  prior  notice  to  the  subn  .iter. 
Information  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  rm.  112fi  at  the 
Virginia  address  given  above,  frum  8 
a.m.  to  4  p.m.,  Monday  thro.ugh  Friday, 
excluding  legal  holidays. 

FOR  FURTrfER  INFORMATION  CONTACT:  By 
mail:  Joanne  Miller  (f  M-23). 
Registration  Division  (H-7505O  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number;  Rm.  237,  CM  #2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA,  (703)  305-7830. 

SUPPLEMENTARY  INFORMATION:  EI 'A  has 
received  from  the  Monsanto  Co.,  suite 
1100,  700  14th  St.,  NW.,  Washington, 
DC  20005,  a  filing  of  a  pesticide  petition 
(PP  3F4187)  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  346a)  proposing  that  40  CFR 
part  180  be  amended  to  establish  a 
tolerance  for  the  combined  residues  of 
the  herbicide  3-pyridinecarboxylic  acid, 
2-(difluoromethyl)-5-{4,5-dihydro-2- 
thiazolyl)-4-(2-methylpropy!)-6- 
(trifluoromethyl)-,  methyl  ester  and  its 
metabolites  determined  as  3- 
pyridinecarboxylic  acid,  5- 
(aminocarbonyl)-2-(difluoromethyl)-4- 
(2-methylpropyl)-6-trinuoromethyl)-, 
methyl  ester  and  3-pyridinecarboxylic 
acid,  2-(difluoromethyl)-4-(2- 
methyIpropyl)-5-{|(2-sulfoethyl)amino) 
carbonyl}-6-(trifluoromethyl)  and 
expressed  as  parent  equivalents,  in/on 
the  following  raw  agricultural 
commodities:  Citrus,  whole  fruit  (group 
tolerance)  at  0.05  ppm;  cotton  seed  at 
0.05  ppm  and  cotton  forage  at  0.2  ppm. 
The  proposed  analytical  method  for 
determining  residues  is  gas 
chromatography  with  mass 
spectrometry. 

Authority:  21  US.C  346«  and  348. 


Dated;  April  2, 1993. 

Lawrence  E.  Calloen, 

AttiTtg  Director,  Hegistratior  Division,  Office 
of  Pesticide  Prog^xuns. 

IFR  Doc.  93-e727  Filed  4-13-93;  8:45  ami 
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[OPP-«)327;  FRL-40?a-6] 

Noaeir.a  Locust—;  Psstldda 
Rareglstrstton  Eilgtbiltty  DocunMnta; 
Availabitity  for  Comment 

AGENCY;  Enwonraental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  availability  of 
reregistration  eligibility  docniments; 
opening  of  pubhc  comment  period. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Rero^^istration 
EligjDihty  Document  (RED)  for  the 
active  ingredient  nosema  locustee,  and 
the  start  of  a  eo-day  public  comment 
period.  The  RED  for  nosuma  locustae  is 
the  Agency's  formal  regulatory 
a:<ses.stnent  of  the  health  and 
envn-onmental  data  base  of  the  subject 
chemical,  and  presents  the  Agency's 
determination  regarding  which 
pesticidal  uses  of  nosema  locustae  are 
eligible  for  reregistration. 
DATES:  Written  comments  on  the  RED 
must  be  submitted  by  June  14, 1993. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
"OPP-00327"  should  be  submitted  to: 
By  mail:  Public  Response  and  Program 
Resources  Branch,  Field  Operations 
Division  (H7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  deliver  comments 
to:  Rm.  1132,  UA  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  pubhc  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4:3u 

[>.m.,  Monday  through  Friday,  excluding 
egal  holidays. 

To  request  a  copy  of  the  above  RED, 
or  8  Red  Fact  Sheet,  contact  the  Public 
Response  and  Program  Resources 
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Branch,  in  Rm.  1132.  CM  «2,  at  the 
address  given  above  or  call  (703)  305- 
5805. 

FOR  FURTHER  MFORMA-PON  CONTACT: 
Technical  questions  on  the  RED  should 
be  directed  to  the  chemical  review 
manager.  Sue  Rathman,  at  (703)  308- 
8069. 

SUPPLEMENTARY  MFOMUTION:  The 
Agency  has  issued  Reregistration 
Eligibility  Documents  for  the  pesticidal 
activd  ingredient:  nosema  locustae. 
Under  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  the 
chemical  nosema  locustae  is 
substantially  complete.  EPA  has 
determined  that  all  currently  registered 
products  containing  nosema  locustae  as 
an  active  ingredient  are  eligible  for 
reregistration. 

All  registrants  of  products  containing 
nosema  locustae  have  been  sent  the 
appropriate  RED  and  must  respond  to 
the  labeling  requirements  and  the 
product  specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 
These  products  will  not  be  reregistered 
until  adequate  product  specific  data 
have  been  submitted  and  all  necessary 
product  label  changes  are  implemented. 

The  reregistration  program  is  being 
conducted  under  congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing  the 
RED  as  a  final  document  with  a  60-day 
comment  period.  Although  the  60-day 
public  comment  period  does  not  affect 
the  registrant's  response  due  date,  it  is 
intended  to  provide  an  opportunity  for 
public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency  and  if  any  of 
those  comments  impact  on  the  RED. 
EPA  will  issue  an  amendement  to  the 
RED  and  pubhsh  a  Federal  Register 
Notice  announcing  its  availability. 

Dated:  April  7. 1993. 
Pster  Caulkina, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  93-8566  Filed  4-13-93;  8:45  am) 
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[OPf>-18088»;  FRL  4581-8] 

R«c«ipt  Of  Application  for  Emargency 
Examption  to  uaa  Cartain  Chamical; 
Solidtation  of  Public  Commant 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMUARY:  EPA  has  received  a  speciHc 
exemption  request  from  the  Nebraska 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  {>esticide  methyl  3-chloro-5-(4,6 
dimethoxypyrimidin-2-yl 
carbamoylsulfamoyl)-l-methyl  pyrazole- 
4  carboxylate  (trade  name  -  Permit, 
hereafter  referred  to  as  Permit)  (CAS 
100784-20-1)  to  treat  up  to  293.396 
acres  of  grain  sorghum  to  control 
broadleaf  weeds.  The  Applicant 
proposes  the  use  of  a  new  chemical; 
therefore,  in  accordance  with  40  CFR 
166.24.  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemption. 
DATES:  Comments  must  be  received  on 
or  before  April  29. 1993. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-180889,"  should  be 
submitted  by  mail  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information." 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  ConHdential  Business 
Information  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
rm.  1132.  Crystal  Mall  #2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA,  from  8 
a.m.  to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard,  Registration 
Division  (H7505W).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  6th  floor.  Crystal  Station  #1, 


2800  Jefferson  Davis  Highway, 
Arlington,  VA.  (703-308-8791). 

SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p),  the  Administrator  may, 
at  his  discretion,  exempt  a  State  agency 
from  any  registration  provision  of 
FIFRA  if  he  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  a  specific 
exemption  for  the  use  of  Permit  on  grain 
sorghum  to  control  broadleaf  weeds. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  this 
request. 

Nebraska  sorghum  growers  have  long 
used  atrazine  for  control  of  broadleaf 
weeds,  which  is  one  of  the  most 
economical  herbicides  available. 
Atrazine  is  also  widely  used  in 
Nebraska  on  a  great  deal  of  com  acreage. 
These  uses  have  led  to  atrazine  residues 
being  found  in  ground  and  surface 
waters.  The  Applicant  states  that  other 
phenoxy  herbicides,  which  are  cheaper 
than  atrazine,  have  not  been  used 
because  of  their  leading  to  excessive 
crop  injury.  The  Applicant  claims  that 
these  two  factors  have  resulted  in  an 
emergency  situation  for  grain  sorghum 
growers  in  Nebraska,  in  that  there  are  no 
other  acceptable  alternatives  available 
for  broadleaf  weed  control. 

The  Applicant  proposes  to  apply 
Permit  at  a  maximum  rate  of  0.512  oz. 
active  ingredient  (0.681  oz.  of  product) 
per  acre  with  a  maximum  of  1 
application  on  up  to  293,396  acres  of 
grain  sorghum.  This  amounts  to  a  total 
of  9,388.7  pounds  of  active  ingredient, 
or  12.616  lbs.  of  product.  This  is  the 
first  time  that  the  Applicant  has  applied 
for  the  use  of  Permit  on  grain  sorghum. 
This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application 
itself.  The  regulations  governing  section 
18  require  publication  of  a  notice  of 
receipt  of  an  application  for  a  specific 
exemption  proposing  use  of  a  new 
chemical  (i.e.,  an  active  ingredient  not 
contained  in  any  currently  registered 
pesticide).  Such  notice  provides  for 
opportunity  for  public  comment  on  the 
application.  Accordingly,  interested 
persons  may  submit  written  views  on 
this  subject  to  the  Field  Operations 
Division  at  the  address  above. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Nebraska  Department  of  Agriculture. 
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Dated:  April  6, 1993. 
Lawrenca  E.  CuUeen, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Prognims. 

IFR  Doa  93-6730  Filed  4-13-93;  8.45  am) 

,  BIUJNO  COM  M«0-S»^ 


[PP  2G414an-637;  FRL  4577-6] 

Fiumetsulam;  Establishment  of 
Temporary  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMAflY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
herbicide  fiumetsulam  pE-498).  in  or 
on  certain  raw  agricultural 
commodities.  These  temporary 
tolerances  were  requested  by 
DowElanco. 

DATES:  These  temporary  tolerances 
expire  February  25.  1995. 
FOR  FURTHER  INFORMATKJN  COWTACT:  By 
mail:  Joanne  Miller.  Product  Manager 
(PM)  23,  Registration  Division 
(H7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number 
Rm.  237.  CM#2. 1921  Jefferson  Davis 
Highv^ay,  Arlington.  VA.  703-305-7850. 
SUPW^MENTARY  WFORHIATWN: 
DowElanco.  Quad  IV.  9002  Purdue  Rd.. 
Indianapolis.  IN  46268-1189,  has 
requested  in  pesticide  petition  (PP) 
2G4149.  the  establishment  of  temporary 
tolerances  for  residues  of  the  herbicide 
AA(2.6-dinuorophenyl)-5-methyl-l.  2.  4- 
triazolofl,  5al-pyrimidine-2- 
sulfonamide  (coded  Fiumetsulam)  in  or 
on  the  raw  agricultural  commodities 
com.  field,  grain;  com.  field,  fodder; 
and  com.  field,  forage  at  0.05  parts  per 
million  (ppm).  These  temporary 
tolerances  will  permit  the  marketing  of 
the  above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permits  62719-EUP-23  and  62719- 
EUP-24,  which  are  being  issued  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodentidde  Act  (FIFRA).  as  amended 
(Pub.  L.  95-396.  92  Stat.  819;  7  U.S.C. 
136). 

The  scientific  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permits  and  with 
the  following  provisions: 


1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permits. 

2.  DowElanco  must  immediately 
noUfy  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 

-    safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  February  25. 
1995.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of.  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permits  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permits 
are  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

Authority:  21  U.S.C.  346a()). 
Dated:  April  2. 1993. 

Lawrencs  E.  CuUeen, 

Acting  Director,  Pegistration  Division.  Office 
of  Pesticide  Programs. 

IFR  Doc.  93-8731  Filed  4-13-S3;  8.45  am] 
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[FRL-4612-9] 

NPDES  Genera;  PermH  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity  Located  In  the  Commonwealth 
of  Puerto  Rico 

AGEf4CY:  Environmental  Protection 
Agency.  Region  II. 

ACTION:  Notice  of  proposed  NPDES 
general  permit  modification. 


SUMMARY:  The  Director.  Water 
Management  Division,  of  the 


Environmental  Protection  Agency 
(EPA).  Region  U  (the  "Director")  has 
prepared  a  draft  permit  modification 
incorporating  changes  in  the  National 
Pollutant  Discharge  EUmination  System 
(NPDES)  general  permit  (PRROOOOOO) 
for  storm  water  discharges  associated 
with  industrial  activity  (except 
discharges  from  construction  activity) 
located  in  the  Commonwealth  of  Puerto 
Rico.  In  this  action.  EPA  proposes  to 
delete  existing  quarterly  monitoring  and 
reporting  requirements  estabUshed  in 
the  general  permit.  This  notice  requests 
comments  on  proposed  changes  to 
existing  monitoring  frequency  and 
reporting  requirements,  certain  permit 
format/organization  changes,  sampling 
protocol  and  corrections  to  Pollution 
Prevention  Plan  deadlinds. 

DATES:  Comments  on  this  proposed 
permit  modification  must  be  received 
on  or  before  May  12.  1993. 

ADDRESSES:  The  public  should  send  an 
original  and  one  copy  of  their  comments 
addressing  any  aspect  of  the  proposed 
permit  modifications  to  Jose  A.  Rivera. 
Regional  Storm  Water  Coordinator. 
Water  Permits  and  Compliance  Branch 
(2WM-WPC).  Environmental  Protection 
Agency.  26  Federal  Plaza,  New  York. 
New  York,  10278.  In  addition,  the 
public  is  required  to  submit  a  copy  of 
their  comments  to  the  Chief  of  the  Water 
Management  Staff  of  the  EPA  Region  II 
Caribbean  Field  Office  at  the  address 
specified  below.  The  public  record  is 
located  at  the  above  address. 
Appointments  to  view  the  record  can  be 
made  by  contacting  Jose  A.  Rivera  or 
Anne  K.  Reynolds  at  the  above  address. 
In  addition,  copies  of  the  public  record 
are  also  available  at  the  EPA  Region  II 
Caribbean  Field  Office.  Office  2A. 
Podiatry  Center  Building.  1413 
Fernandez  Juncos  Avenue.  Santurce. 
Puerto  Rico.  00907  and  may  be 
inspected  and  copied  at  that  office 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday  or  by  calling  (809)  729- 
6843.  A  reasonable  fee  may  be  charged 
for  copying.  To  obtain  copies  of  the 
September  14,  1992  and  November  10, 
1992  General  Water  Quality  Certificates, 
please  contact  the  Environmental 
Quality  Board.  Water  Quality  Area. 
Banco  Nacional  Plaza  Building,  431 
Ponce  de  Leon  Avenue.  Hato  Rey. 
Puerto  Rico.  00910. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
NPDES  general  permit  modification 
contact  the  EPA's  Storm  Water  Hotline 
at  (703)  821-4823  or  Jose  A.  Rivera  or 
Anne  K.  Reynolds  of  EPA's  New  York 
Office  at  (212)  264-2911. 
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SUPPLEMENTARY  MFOMIATION: 

I.  Background 

II.  Section  401  Certifications 
m.  Reopener  Clause 

IV.  Fact  Sheet  for  Proposed  Ponnit 

Modifications 

V.  Economic  Itnp>act 

VI.  Paperwork  Reduction  Act 
Vn.  Regulatory  Flexibility  Act 

I.  Background 

On  August  16, 1991,  a  draft  NPDES 
general  permit  for  storm  water 
discharges  associated  with  industrial 
activity  located  in  the  Commonwealth 
of  Puerto  Rico  was  published  in  the 
Federal  Register  (see  56  FR  40948],  and 
that  notice  served  as  a  request  for  State 
401  Certification  (see  56  FR  40991).  In 
addition,  a  specific  formal  request  for 
State  401  Certification  from  the  Region 
and  a  copy  of  the  draft  general  permit 
were  sent  to  the  Environmental  Quality 
Board  (EQB)  of  Puerto  Rico  on 
November  1,  1991. 

On  April  29, 1992,  EQB  transmitted  to 
the  Region  a  draft  401  Certification  for 
storm  water  discharges  associated  with 
industrial  activity.  EQB  provided 
opportunity  for  public  comment  on  this 
draft  Certification  and  held  a  public 
hearing  on  July  21, 1992. 

EQB  issued  on  September  14,  1992 
the  401  Certification  known  as  the 
"General  Water  Quality  Certificate" 
(GWQC)  for  storm  water  discharges 
associated  with  industrial  activity  in 
accordance  with  section  401  of  the 
Qean  Water  Act  (CWA).  The  special 
conditions  included  in  the  GWQC  were 
intended  to  assure  that  a  permittee  of 
the  general  permit  would  comply  with 
the  applicable  requirements  of  the 
Commonwealth  of  Puerto  Rico  Law  and 
sections  301(b)(1)(c)  and  401(d)  of  the 
CWA.  This  GWQC  provided,  in  part, 
that  all  permittees  of  the  general  permit 
conduct  quarterly  monitoring  and  report 
such  results  quarterly. 

On  September  16,  1992,  the  Region 
issued  the  final  NPDES  general  permit 
for  storm  water  discharges  associated 
with  industrial  activity  located  in  the 
Commonwealth  of  Puerto  Rico.  This 
permit  was  published  in  the  Federal 
Register  on  September  25, 1992  (see  57 
FR  44438).  The  general  permit  will 
expire  on  midnight,  September  25, 
19S7.  The  focus  of  this  general  permit 
is  the  development  and  implementation 
of  Pollution  Prevention  Plans  to 
minimize  the  discharge  of  pollutants.  In 
order  to  incorporate  the  401 
Certification  special  conditions  which 
were  included  in  the  GWQC  of 
September  14. 1992,  EPA  included  Part 
XI  in  the  general  permit  (see  57  FR 
44459).  Fart  XI  revised,  among  others, 
the  monitoring  and  reporting 


requirements  of  the  general  permit 
consistent  with  the  GWQC's  Special 
Condition  Number  13.  (For  more  details, 
please  refer  to  the  Fact  Sheet  pertaining 
to  401  Certification  at  (57  FR  44440)  of 
the  September  25. 1992  Federal 
Register). 

However,  under  Commonwealth 
procedures,  the  401  Certification  issued 
on  September  14, 1992  was 
reconsidered,  and  a  revised  and  final 
401  Certification  ("revised  GWQC")  was 
issued  and  submitted  to  EPA  on 
November  10. 1992.  That  action 
finalized  the  State  401  Certification 
process.  Although  the  revised  GWQC 
contains  all  previous  19  Special 
Conditions  included  in  the  September 
14. 1992  Certification,  the  revised 
GWQC  changed  the  Special  Condition 
Number  13  deleting  and  adding  certain 
requirements. 

Today's  notice  explains  the  rationale 
of  the  proposed  general  permit 
modification  (see  Fact  Sheet  section 
below).  The  proposed  modifications 
may  be  found  in  Appendix  A  (Proposed 
General  Permit  Modifications)  of  this 
notice. 

II.  Section  401  Certifications 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  discharge  into 
navigable  waters  shall  be  granted  until 
the  State  in  which  the  discharge 
originates  certifies  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  sections  301,  302,  303, 
306,  and  307  of  the  CWA.  Today's 
proposed  general  permit  modification 
implements  the  revised  401 
Certification  for  the  general  permit. 

III.  Reopener  Clause 

Part  VIII.B  of  the  general  permit  (see 
57  FR  44456)  established  that  permit 
modifications  be  conducted  according 
to  40  CFR  122.62, 122.63, 122.64  and 
124.5.  In  accordance  with  40  CFR 
122.62(a)(3)(iii),  EPA  has  determined  a 
cause  for  modification  of  the  general 
permit.  EPA's  determination  to  modify 
the  general  permit  is  based  on  a 
modified  State  401  Certification.  40  CFR 
124.55(b)  states  that  if  a  certification  is 
received  after  final  Agency  (EPA)  action 
on  the  permit,  the  Director  may  modify 
the  permit  on  request  of  the  permittee 
only  to  the  extent  necessary  to  delete 
any  conditions  based  on  a  condition  in 
a  certification  invalidated  by  an 
appropriate  State  board,  in  this  instance 
EQB.  On  November  18, 1992,  a  formal 
request  for  permit  modification  was 
made. 


IV.  Fact  Sheet  for  Proposed  Permit 
Modifications 

A.  Basis  for  Today's  Action 

Only  those  conditions  of  Part  XI.B.3 
and  5  (State  401  Certification 
Requirements  for  Puerto  Rico)  of  the 
general  permit  discussed  in  this  section 
are  reopened.  Parts  XI.B.l,  2,  4  and  6  are 
not  reopened  for  comments  by  this 
action. 

For  EPA's  NPDES  general  permit 
actions,  a  public  notice  is  required  to  be 
published  in  the  Federal  Register  (see 
40  CFR  124(c)(2)(i)).  Therefore,  today's 
notice  is  being  published  in  the  Federal 
Register.  However,  the  reader  is  advised 
that  due  to  the  Federal  Register  printing 
format,  what  EPA  underlines  in  portions 
of  the  Fact  Sheet  will  be  highlighted  in 
"italics"  in  the  Federal  Register  notice. 

This  Fact  Sheet  describes  a  number  of 
proposed  changes,  which  fall  into  five 
broad  categories.  First,  certain  changes 
are  necessary  to  incorporate  substantive 
changes  to  the  EQB's  revised  GQWC 
(i.e.,  deletion  of  quarterly  monitoring, 
and  addition  of  conditions  regarding 
access  to  Pollution  Prevention  Plans, 
revision  of  the  Pollution  Prevention 
Plans,  right  of  entry,  and  establishment 
of  monitoring  on  a  case-by-case  basis). 
Second,  certain  permit  format/ 
organization  changes  are  necessary  to 
retain  the  requirements  established  by 
EQB's  401  Certification  Special 
Conditions  No.  14  and  16  (rain  gauge 
and  volume  estimates).  Third,  EPA  is 
proposing  to  keep  the  sample  type 
conditions  established  in  Part  X1.B.5  of 
the  general  permit.  Fourth,  EPA  is 
proposing  to  modify  the  permit  to 
include  the  EQB  and  EPA  Caribbean 
Field  Office  addresses.  And  fifth,  EPA  is 
proposing  to  modify  the  permit  to 
correct  Pollution  Prevention  Plans 
deadlines  established  in  Part  XI.B.3  of 
the  general  permit. 

To  facilitate  the  reader's 
understanding  of  today's  action,  EPA  is 
providing  the  full  texts  of  Special 
Condition  No.  13  from  EQB's  original 
September  14, 1992  GWQC  and  from  the 
revised  N9vember  10, 1992  GWQC.  The 
September  14, 1992  Special  Condition 
No.  13  is  set  forth  below.  This  is 
incorporated  as  Part  XI.B.5  of  the 
general  permit.  (The  reader  is  advised 
that  Part  XI  of  the  September  25, 1992 
general  permit  included  State-specific 
requirements  which  revised  certain 
portions  of  EPA's  baseline  general 
permit.  For  Puerto  Rico,  the  Part  XI.B 
requirements  revised  portions  of  Parts  I. 
III.  IV.  V.  VI  and  VU  of  EPA's  baseline 
general  permit.)  The  text  of  the 
September  14. 1992  Special  Condition 
13  which  is  found  below  has  been 
annotated  with  references  (italic)  which 
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indicate  the  portions  of  EPA 's  baseline 
general  permit  which  were  revised  by 
this  provision: 

13.  Monitoring  and  Beporting 
Requirements: 

For  all  storm  water  discharges  associated 
with  industrial  activity  covered  by  this 
GWQC  quarterly  monitoring  shall  be 
performed.  The  parameters  to  be  sampled  are 
the  following: 

IPart  VJ.2  and  3  (Monitoring  and  Reporting 
Requirements)] 

a.  For  the  industries  identified  in  the  final 
GP  applicable  to  Puerto  Rico,  the  parameters 
established  for  each  specific  industry.  [Part 
VI.B.2J 

b.  For  all  other  industries  covered  by  the 
final  GP,  but  not  specifically  identified  in  the 
final  GP  applicable  to  Puerto  Rico  the 
parameters  are:  oil  and  grease  (mg/1);  pH; 
biochemical  oxygen  demand  (rag/1);  chemical 
oxygen  demand  (mg/1);  total  suspended 
solids  (mg/1);  total  phosphorus  (mg/1);  total 
Kjeldahl  nitrogen  (mg/1);  nitrate  plus  nitrite 
as  nitnuen  (mg/1);  and  any  pollutant  limited 
in  an  efnuent  limitation  guideline  to  which 
the  process  wastewater  stream  at  the  facility 
is  subject  to.  IPart  VI.B.3J 

Monitoring  results  obtained  during  the 
previous  three  months  must  be  submitted  on 
Discharge  Monitoring  Report  Form(s) 
postmarked  no  later  than  the  28th  day  of  the 
month  following  the  completed  reporting 
period.  The  reports  are  due  the  28fh  day  of 
January,  April,  July  and  October  The  first 
report  may  cover  less  than  three  months. 
[Part  \1.D] 

Facilities  subject  to  monitoring 
requirements  should  sample  the  discharge 
during  normal  business  hours.  In  the  event 
that  the  discharge  commences  during  normal 
business  hours,  the  permittee  shall  attempt  to 
meet  the  sampling  requirements  specified  in 
this  permit  even  if  this  requires  sampling 
after  normal  business  hours.  [Pari  VI.B.4 
(Sample  Type)] 

A  minimum  of  forty-eight  (48)  hours 
without  measurable  precipitation  (greater 
than  01  inch  rainfall)  shall  precede  the  storm 
event/runoff  that  is  sampled.  [Note — not 
incorporated  in  Part  VI.B.4  since  48  hours  is 
less  stringent  than  72  hours] 

The  p«rniittee  must  document  the 
conditions  under  which  the  stonn  water 
samples  were  taken,  how  many  manual  grab 
samples  were  taken  for  the  composite 
sample,  and  the  date  of  sampling,  and  must 
attach  this  documentation  to  the  sampling 
results.  [Part  VI.B.4  (Sample  Type)] 

The  permittee  should  attempt  to  meet  the 
above  protocol  and  collect  samples  beginning 
on  the  first  day  of  the  reporting  period  in 
order  to  ensure  compliance  with  the 
specified  sampling  protocol  and 
requirements.  [Part  VI.B.4  (Sample  Type)] 

The  following  is  the  revised  GWQC 
Special  Condition  No.  13  from  EQB's 
November  10.  1992  GWQC: 

13.  The  following  terms  and  conditions 
should  be  complied  for  all  Storm  Water 
discharges  associated  with  industrial 
activities  covered  by  this  GWQC: 

a.  EQB  retains  the  authority  to  request  fi-om 
facilities  covered  by  this  GWQC  copy  of  the 


Storm  Water  Pollution  Prevention  Plan  (the 
Plan)  certified  by  a  professional,  as  requested 
by  Special  Condition  No.  7,  when  deemed 
necessary. 

b.  If  EQB  request  copy  of  said  Plan,  it  will 
be  reviewed.  In  this  case  EQB  may  notify  the 
owner  of  the  Plan  if  it  complies  or  not  with 
one  or  more  of  the  permit  conditions.  After 
receiving  a  notification  from  EQB  requiring 
modifications  to  the  Plan,  the  petitioner  will 
have  a  maximum  of  sixty  (60)  days  to  make 
the  necessary  changes  and  submit  a  written 
certification  stating  that  the  changes  were 
realized. 

c.  EQB  reserves  the  right  to  inspect  the 
implementation  of  the  Plans,  on  a  case-by- 
case  basis. 

d.  For  those  industries  specifically 
identified  in  the  final  GP  applicable  to  Puerto 
Rico,  for  which  there  are  particular 
monitoring  requirements  established  in  the 
final  GP,  compliance  with  the  final  GP 
conditions  will  be  required. 

e.  For  all  other  industries  not  specifically 
identified  in  the  final  GP  applicable  lo  Puerto 
Rico,  but  subject  to  the  peimit  requirements, 
EQB  may  require  monitoring  of  all  those 
substances  deemed  necessary  after  a  case-by- 
case  determination. 

This  revised  Special  Condition  No.  13 
replaced  the  Special  Condition  No.  13 
in  EQB's  September  14. 1992  GWQC.  In 
order  to  eliminate  the  September  14. 
1992  GWQC  Special  Condition  No.  13 
from  the  general  permit,  EPA  proposes 
to  revise  part  XI.B.5  of  the  general 
permit  (see  September  25.  1992  Federal 
Register  (57  FR  44460))  and  is 
proposing  new  language  that  will 
incorporate  the  revised  GWQC  Special 
Condition  No.  13. 

EQB's  Special  Conditions  No.  14  and 
16  were  not  changed  by  the  revised 
GWQC.  However,  EPA  is  proposing  to 
revise  part  XI.B.5  of  the  general  permit 
which  incorporates  these  two  Special 
Conditions.  These  changes  are  necessary 
to  retain  the  requirements  In  part  XI.B.5. 
which  refer  to  parts  VLB. 2  and  3 
(volume  estimates)  and  part  VI.B.l  (rain 
gauge)  of  the  general  permit. 

B.  Proposed  Ctianges  Related  to  the 
Revised  GWQC 

In  order  to  implement  the  new 
Special  Conditions  No.  13.a  and  b.  EPA 
proposes  to  incorporate  the  conditions 
in  current  Part  XI. B. 3  of  the  general 
permit.  This  proposed  change  to  Part 
XI.B.3  would  revise  Parts  IV.B.2  and  3 
of  the  general  permit  by  adding  (italic) 
the  special  condition.  Parts  rV.B.2  and 
3  will  read  as  follows: 

2.  The  ftermittee  shall  make  plans  available 
upon  request  to  the  Director,  or  authorized 
representative,  or  in  the  case  of  a  storm  water 
discharge  associated  with  industrial  activity 
which  discharges  through  a  municipal 
separate  storm  sewer  system,  to  the  operator 
of  the  municipal  system.  In  addition,  EQB 
has  the  authority  to  request  from  facilities 
covered  by  this  permit  a  copy  of  the  Plan 


certified  by  a  professional,  as  requested  in 
Part  IV,  when  deemed  necessary. 
3.  The  Director,  or  authorized 
representative,  may  notify  the  permittee  at 
any  time  that  the  plan  does  not  meet  one  or 
more  of  the  minimum  requirements  of  this 
Part.  Within  30  days  of  such  notification 
from  the  Director,  (or  as  otherwise  provided 
by  the  Director),  or  authorized  representative, 
the  permittee  shall  make  the  required 
changes  to  the  plan  and  shall  submit  to  the 
Director  a  written  certification  that  the 
requested  changes  have  been  made.  In 
addition,  EQB  may  request  a  copy  of  the  Plan 
and  may  review  it.  EQB  may  notify  the  owner 
of  the  Plan  that  it  complies  or  does  not 
comply  with  one  or  more  of  the  permit 
conditions.  After  receiving  a  notification 
from  EQB  requiring  modifications  to  the 
Plan,  the  permittee  will  haw  a  maximum  of 
sixty  (60)  days  to  make  the  necessary 
changes  and  submit  a  written  certification  lo 
EQB  and  the  Regional  Office  stating  that  the 
changes  were  realized. 

In  order  to  implement  Special 
Condition  No.  13.c,  EPA  proposes  to 
incorporate  the  condition  in  Part  XI. B. 7 
in  such  that  the  general  permit  Part 
VII. Q  would  be  revised  to  add 
(underline)  a  new  paragraph  (number  4). 
to  delete  the  word  "and  '  at  the  end  of 
paragraph  2  and  to  include  the  word 
"and"  at  the  end  of  paragraph  3.  Part 
VII. Q  will  read  as  follows: 

Q.  Inspection  and  Entry  The  permittee 
shall  allow  the  Director  or  an  authorized 
representative  of  EPA,  the  State,  or.  in  the 
case  of  a  facility  which  discharges  through  a 
municipal  separate  storm  sewer,  an 
authorized  representative  of  the  municipal 
operator  or  thn  separate  storm  sewer 
receiving  the  discharge,  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  requirod  by  law,  to: 

1.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted  or  where  records  must 
be  kept  under  the  conditions  of  this  pennit; 

2.  Have  access  to  and  copy  at  reasonable 
times,  any  records  that  must  be  kept  under 
the  conditions  of  this  permit; 

3.  Inspect  at  reasonable  times  any  facilities 
or  equipment  (including  mtjnitoring  and 
control  equipment);  and 

4.  EQB  reserves  the  right  to  inspect  the 
implementation  of  the  Pollution  Prevention 
Plans  (see  Part  IV),  on  a  case  by  case  basis. 

In  order  to  implement  Special 
Condition  No.  13.d  and  e.  EPA  proposes 
that  the  current  Part  XI.B.5  of  the 
general  permit  be  re-written  and  that 
new  language  be  added  to  revise  Part 
VI.B.l.b  of  the  general  permit.  The  first 
italic  sentence  below  incorporates 
Special  Condition  No.  13.e.  However, 
EPA  has  added  a  clarifying  statement 
(second  sentence — italic)  to  ensure  that 
the  permit  assigns  EPA  the  appropriate 
authority  to  implement  permit 
requirements.  This  section  of  the  permit 
will  read  as  follows: 
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b.  The  Director  can  provide  written  notice 
to  any  fecility  otherwise  exempt  from  the 
sampling  requirements  of  Parts  V1.B.2  (semi- 
annual monitoring  requirements)  or  V1.B.3 
(annual  monitoring  requirements),  (hat  it 
shall  conduct  the  annual  discharge  sampling 
required  by  Part  VI.B.3.d  (additional 
facilities),  or  specify  an  alternative 
monitoring  frequency  or  specify  additional 
parameters  to  bis  analyzed.  For  all  other 
industries  not  sf)ecifically  identified  in  the 
final  CP  applicable  to  Puerto  Rico,  but 
subject  to  the  permit  requirements.  EQB  may 
require  monitoring  of  all  those  substances 
deemed  necessary  after  a  case  by  case 
determination.  However,  any  EQB  action  to 
establish  such  monitoring  requirements  shall 
not  become  effective  unless  and  until  EPA 
Region  U  provides  written  notice  to  the 
facility  in  accordance  with  this  paragraph. 

In  addition,  in  order  to  maintain  the 
requirements  of  the  Special  Condition 
No.  14  (volume  estimates)  which  are 
included  in  the  current  Part  XI.B.5  of 
the  general  permit,  EPA  is  proposing 
new  language  for  Part  Xi.B.5  to  revise 
Part  VI.B.2  and  V1.B.3  (italic)  of  the 
general  permit.  These  sections  of  the 
permit  will  read  as  follows: 

2.  Semi-Annual  Monitoring  Requirements. 
During  the  period  beginning  on  the  effective 
date  and  lasting  through  the  expiration  date 
of  this  permit,  permittees  with  facilities 
identified  in  Parts  Vl.B.2.a  through  f  must 
monitor  those  storm  water  discharges 
identified  below  at  least  semi-annually  (2 
times  per  year)  except  as  provided  in  VI.B.5 
(sampling  waiver).  V1.B.6  (representative 
discharge),  and  Vl.Cl  (toxicity  testing). 
Permittees  with  fecilities  identified  in  Parts 
V1.B.2.a  through  f  (below)  must  report  in 
accordance  vfiih  Part  Vl.D  (reporting:  where 
to  submit).  In  addition  to  the  piarameters 
listed  below,  the  piermittee  shall  provide  the 
date  and  duration  (in  hours)  of  the  storm 
event(s)  sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  generated  the  sampled  runoff;  the 
duration  between  the  storm  event  sampled 
and  the  end  of  the  previous  measurable 
(greater  than  01  inch  rainfall)  storm  event. 
For  permittees  identified  in  Pari  VJ.B.2.a 
through  f.  an  estimate  of  the  total  volume  (in 
gallons)  of  the  discharge  sampled  shall  be 
provided.  For  permittees  identified  in  Pari 
VI  B.2.b,  d,  e  and  f,  an  estimate  of  the  size 
of  the  drainage  area  [in  square  feet]  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  [e.g.  low  (under  40%).  medium 
(40%  to  65%;  or  high  (above  65)}  shall  also 
be  provided: 

3.  Annual  Monitoring  Requirements. 
During  the  period  beginning  on  the  effective 
date  and  lasting  through  the  expiration  date 
of  this  permit,  permittees  with  fecilities 
identified  in  Parts  VI.B.3.a  through  d.  (below) 
must  monitor  those  storm  water  discharges 
identified  below  at  least  annually  (1  time  per 
year)  except  as  provided  in  V1.B.5  (sampling 
waiver),  and  V1.B.6  (representative 
discharge).  Permittees  with  fecilities 
identified  in  Parts  VI.B.S.a  through  d.  (below) 
are  not  require  to  sulmiit  monitoring  results, 
unltjss  required  in  writing  by  the  Director. 


However,  such  permittees  must  retain 
monitoring  results  in  accordance  with  Part 
VI. E  (retention  of  records).  In  addition  to  the 
parameters  listed  below,  the  permittee  shall 
provide  the  date  and  duration  (in  hours)  of 
the  storm  event(s)  sampled;  rainfall 
measurements  or  estimates  (in  inches)  of  the 
storm  event  which  generated  the  sampled 
runoff;  the  duration  Iwtween  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch  rainfall) 
storm  event;  an  estimate  of  the  total  volume 
(in  gallons)  of  the  discharge  sampled;  and  an 
estimate  of  the  size  of  the  drainage  area  [in 
square  feet}  and  an  estimate  of  the  runoff 
coefficient  of  the  drainage  area  [eg.  low 
(under  40%).  medium  (40%  to  65%)  or  high 
(above  65)}; 

EPA  is  proposing  to  re-loi:afe  the  Special 
Condition  No.  16  (rain  gauge)  included  in  the 
current  Part  XI.B.5  of  the  general  permit.  Part 
VI.B.9  is  being  created  to  maintain  the 
condition  and  to  avoid  confiision.  This 
proposed  re-location  may  be  found  in  the 
new  proposed  Part  XI.B.S.  Conmients  are 
only  solicited  for  the  relocation  and  not  for 
the  requirements  of  the  rain  gauge  special 
condition.  This  section  of  the  permit  will 
read  as  follows: 

9.  Bain  Gauge: 

a.  All  permittees  with  storm  water 
discharges  associated  with  industrial  activity 
that  have  begun  on  or  before  Octotier  1, 1992, 
should  install  a  rain  gauge  by  November  1, 
1992. 

b.  For  permittees  where  industrial  activity 
has  begun  after  October  1, 1992.  the  rain 
gauge  must  be  installed  on  or  before  the  date 
of  submission  of  the  NOI. 

c  The  permittee  must  keep  daily  records 
of  the  rain,  indicating  the  date  and  amount 
of  rainfall  (inches  in  24  hours).  A  copy  of 
these  records  shall  be  submitted  to  EQB  with 
copies  to  the  Regional  Office  and  EPA 
Caribbean  Field  Office,  in  accordance  with 
Part  Vl.D  of  this  permit.  The  reports  are  due 
the  28th  day  of  January.  April,  July  and 
October.  The  first  report  may  cover  less  than 
three  months  and  shall  be  attached  to  the 
Discharge  Monitoring  Reports  (DMRs)  when 
appropriate. 

C.  EPA's  Proposes  Not  Related  To  The 
Revised  GWQC 

1.  EQB  and  EPA  Caribbean  Field  Office 
Addresses 

EPA  proposes  to  revise  Parts  IV  and 
Vl.D  of  the  general  permit  to  incorporate 
the  EQB  and  EPA  Caribbean  Field  Office 
addresses.  (Underline  means  language 
addition.)  This  proposed  revision  may 
be  found  in  the  new  proposed  Part 
XI.B.S.  This  section  of  the  permit  will 
read  as  follows: 

D.  Reporting:  Where  to  Submit. 

Id.  Signed  copies  of  dischai^ge  monitoring 
reports  required  under  Parts  Vl.D.l.a. 
Vl.D.l.b.  and  Vl.D.l.c.  individual  permit 
applications,  reports  of  daily  records  of  rain 
and  all  other  reports  required  herein,  shall  be 
submitted  to  the  Regional  Office.  EQB  and 
EPA  Caribbean  Field  Office  at  the  following 
addresses: 


United  States  EPA,  Region  11.  Water 
Management  Division,  (2WM-WPC),  Storm 
Water  Staff,  26  Federal  Plaza.  New  Yorlc. 
NY  10278. 

Water  Quality  Area,  P.R.  Environmental 
Quality  Board.  P.O.  Box  11488.  Santurcx, 
Puerto  Rico  00910. 

EPA  Caribbean  Field  Office.  Office  2 A. 
Podiatry  Center  Building,  1413  Fernndez 
/uncos  Avenue,  Santurce,  Puerto  Rico 
00907. 

2.  Sampling  Protocol 

As  explained  elsewhere  in  this  notice, 
the  revised  Special  Condition  No.  13 
replaced  the  Special  Condition  No.  13 
in  EQB's  September  14.  1992  GWQC. 
Among  others,  the  following  conditions 
from  the  September  14, 1992  GWQC 
were  deleted  from  the  revised  GWQC 
Special  Condition  No.  13: 

Facilities  subject  to  monitoring 
requirements  should  sample  the  discharge 
during  normal  business  hours.  In  the  event 
that  the  discharge  commences  during  normal 
business  hours,  the  permittee  shall  attempt  to 
meet  the  sampling  requirements  specified  in 
this  permit  even  if  this  requires  sampling 
after  normal  business  hours. 

A  minimum  of  forty  eight  (48)  hours 
without  measurable  precipitation  (greater 
than  0.1  inch  rainfall)  shall  precede  the  storm 
event/runoff  that  is  sampled. 

The  permittee  must  document  the 
conditions  under  which  the  storm  water 
samples  were  taken,  how  many  manual  grab 
samples  were  taken  for  the  composite 
sample,  and  the  date  of  sampling,  and  must 
attach  this  documentation  to  the  sampling 
results. 

The  permittee  should  attempt  to  meet  the 
above  protocol  and  collect  samples  beginning 
on  the  first  day  of  the  reporting  period  in 
order  to  ensure  compliance  with  the 
specified  sampling  protocol  and 
requirements. 

EPA  incorporated  the  above 
conditions  into  the  general  permit  at 
Part  XI.B.S.  which  revised  Part  VI.B.4  of 
the  general  permit.  The  following  is  the 
sample  type  conditions  (Part  VI.B.4. 
italic)  as  established  in  the  general 
permit  (see  S7  FR  44461): 

4.  Sample  Type.  Facilities  should  sample 
the  discharge  during  normal  business  hours. 
In  the  event  that  the  discharge  commences 
during  normal  business  hours,  the  permittee 
shall  attempt  to  meet  the  sampling 
requirements  specified  in  this  permit  even  if 
this  requires  sampling  after  normal  business 
hours.  For  discharges  from  holding  {xmds  or 
other  impoundments  with  a  retention  [leriod 
greater  than  24  hours,  (estimated  by  dividing 
the  volume  of  the  detention  pond  by  the 
estimated  volume  of  water  discharged  during 
the  24  hours  previous  to  the  time  that  the 
sample  is  collected)  a  minimum  of  one  grab 
sample  may  be  taken.  For  all  other 
discharges,  data  shall  be  reported  for  both  a 
grab  sample  and  a  composite  sample.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event  that  is 
greater  than  0.1  inches  in  magnitude  and  that 
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occurs  at  least  72  hours  from  the  previously 
measurable  (greater  than  0.1  inch  rainfall) 
storm  event.  The  grab  sample  shall  be  taken 
during  the  first  thirty  minutes  of  the 
dischaijje.  If  the  collection  of  a  grab  sample 
during  the  first  thirty  minutes  is 
impracticable,  a  grab  sample  can  be  taken 
during  the  first  hour  of  the  discharge,  and  the 
dischaiTger  shall  submit  with  the  monitoring 
report  a  description  of  why  a  grab  sample 
during  the  first  thirty  minutes  was 
impracticable.  The  composite  sample  shall 
either  be  flow-weighted  or  time-weighted. 
Composite  samples  may  be  taken  with  a 
continuous  sampler  or  as  a  combination  of  a 
minimum  of  three  sample  aliquots  taken  in 
each  hour  of  discharge  for  the  entire 
discharge  or  for  the  first  three  hours  of  the 
discharge,  with  each  aliquot  being  separated 
by  a  minimum  period  of  fifteen  minutes. 
Grab  samples  only  must  be  collected  and 
analyzed  for  the  determination  of  pH, 
cyanide,  whole  effluent  toxicity,  fecal 
coliform,  and  oil  and  grease.  The  permittee 
must  document  the  conditions  under  which 
the  stoim  water  samples  were  taken,  how 
many  manual  grab  samples  were  taken  for 
the  composite  sample,  and  the  date  of 
sampling,  and  must  attach  this 
documentation  to  the  sampling  results.  The 
permittee  should  attempt  to  meet  the  above 
protocoi  and  collect  samples  beginning  on 
the  first  day  of  the  reporting  period  in  order 
to  ensure  compliance  with  the  specified 
sampling  protocol  and  requirements. 

EPA  proposes  to  retain  the  above 
sample  type  condition,  but  to  change 
the  timetable  to  collect  the  storm  water 
sample  from  the  storm  water  event  that 
occurs  at  least  72  hours  from  the 
previously  measurable  (greater  than  0.1 
inch  rainfall)  storm  event  to  48  hours. 
Other  than  this  one  change,  retaining 
the  conditions  as  shown  above  is 
necessary  to  clarify  the  storm  water 
sampling  protocol.  This  proposed  action 
is  based  on  Best  Professional  Judgement 
(BPJ)  using  the  "Region  U  Revised 
Guidance  for  Cooling  Water  and  Storm 
Water  Runoff.  In  addition,  by  retaining 
some  specific  language  from  EQB's 
September  14, 1992  Special  Condition 
No.  13,  EPA  has  considered  existent 
weather  conditions  (dry  and  wet  areas) 
in  Puerto  Rico,  and  many  telephone 
conversations  of  EPA's  staff  with  the 
regulated  community  regarding  weather 
conditions  and  the  difficulty  of 
collecting  samples  due  to  the  72  hours 
condition. 

3.  Pollution  Prevention  Plan 
Certifications 

EQB's  GWQC  and  revised  GWQC 
Special  Condition  No.  9  require 
facilities  that  commence  industrial 
activity  af^er  October  1,  1992,  to  develop 
and  implement  the  Pollution  Prevention 
Plan  in  accordance  with  the  general 
permit  requirements  within  thirty  (30) 
days  after  the  Notice  of  Intent  (NOI) 
submittal. 
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The  Special  Condition  No.  9  is  more 
stringent  than  the  baseline  general 
permit  requirement  when  it  is  applied 
to  facilities  that  commence  industrial 
activity  after  October  1, 1992  but  on  or 
before  December  31, 1992.  Therefore, 
EPA  is  proposing  to  revise  Part  IV.A.2.a 
to  establish  that  the  Pollution 
Prevention  Plan  shall  be  developed  and 
implemented  within  thirty  (30)  days  of 
NOI  submittal,  (The  reader  is  advised 
that  EPA's  baseline  general  permit 
requires  facilities  that  commence 
industrial  activity  after  October  1, 1992 
but  on  or  before  December  31, 1992  to 
provide  for  compliance  with  the  terms 
of  the  Pollution  Prevention  Plan  and  the 
permit  on  or  before  the  date  Sixty  (60) 
calendar  days  after  commencement  of 
industrial  activity.)  In  addition,  as 
established  in  EQB's  Special  Condition 
No.  9,  facilities  are  required  to  certify 
within  thirty  (30)  days  of  NOI  submittal 
that  the  Pollution  Prevention  Plan  vvas 
developed  and  implemented  in 
accordance  with  the  permit. 

The  Special  Condition  No.  9  is  less 
stringent  than  the  baseline  general 
permit  requirement  when  it  is  applied 
to  facilities  that  commence  industrial 
activity  after  January  1,  1993.  Therefore, 
EPA  is  proposing  to  revise  Part  IV.A.2.b 
to  establish  that  the  Pollution 
Prevention  Plan  shail  be  developed  and 
implemented  and  shall  provide  for 
compliance  on  or  before  NOI  submittal 
for  facilities  which  commence  industrial 
activity  after  January  1,  1993.  In 
addition,  as  established  in  EQB's 
Special  Condition  No.  9,  facilities  are 
required  to  certify  within  thirty  (30) 
days  of  NOI  submittal  that  the  Pollution 
Prevention  Plan  was  developed  and 
implemented  in  accordance  with  the 
permit.  Part  XI.B.3  revises  Parts  IV.A.2.a 
and  b  to  read  as  follows: 

2.  a.  The  plan  for  any  facility  where 
industrial  activity  commences  after  Octolwr 
1, 1992,  but  on  or  before  December  31, 1992 
shall  be  prepared,  and  except  as  provided 
elsewhere  in  this  permit,  shall  provide  for 
compliance  with  the  terms  of  the  plan  and 
this  permit  on  or  before  thirty  (30)  days  after 
NOI  submittal  (and  updated  as  appropriate); 

i.  Within  thirty  (30)  days  of  NOI  submittal, 
the  permittee  shall  submit  to  EQB  with 
copies  to  the  Regional  Office  and  EPA 
Caribbean  Field  Office,  a  certification  slating 
that  the  Plan  has  been  developed  and 
implemented  in  accordance  with  the 
conditions  and  requirements  established  in 
this  permit.  The  certification  should  be 
signed  by  the  person  who  fulfills  the 
signatory  requirements  in  accordance  with 
Part  VII.G  of  this  permit. 

b.  The  plan  for  any  facility  where 
industrial  activity  commences  on  or  after 
January  1, 1993  shall  be  prepared,  and  except 
as  provided  elsewhere  in  this  permit,  shall 
provide  for  compliance  wiih  the  terms  of  the 
plan  and  this  permit,  on  or  before  the  date 


of  submission  of  a  NOI  to  be  covered  under 
this  permit  (and  updated  as  appropriate); 

i.  Within  thirty  (30)  days  of  NOI  submittal, 
the  permittee  shall  submit  to  EQB  with 
copies  to  the  Regional  Office  and  EPA 
Caribbean  Field  Office,  a  certification  stating 
that  the  Plan  has  been  developed  and 
implemented  in  accordance  with  the 
conditions  and  requirements  established  in 
this  permit.  The  certification  should  be 
signed  by  the  person  who  fulfills  the 
signatory  requirements  in  accordance  with 
Part  VUG  of  this  permit. 

Finally,  in  order  to  Implement  the 
above  proposed  changes,  EPA  is 
proposing  to  re-write  the  language 
included  in  Part  XI.B.3  of  the  general 
permit.  In  Part  XI.B.3.  EPA  revised  Parts 
IV.A.l.  IV.A.2,  IV.A.3,  and  Part  IV.C.  of 
the  general  permit.  EPA  is  only 
soliciting  comments  on  proposed 
revisions  to  Parts  IV.A.2  and  IV.A.3. 
(The  reader  is  advised  that  EPA 
solicited  already  comments  on  Parts 
rV.B.2  and  3  of  the  general  permit 
elsewhere  in  today's  notice.) 

V.  Economic  Impact  (Executive  Order 
12291) 

Although  the  Office  of  Management 
and  Budget  has  exempted  this  action 
from  the  review  requirements  of 
Executive  Order  12291  pursuant  to 
section  8(b)  of  the  Order.  All  propo.sed 
general  permit  modifications  will  lower 
the  burden  on  the  Federal  Government, 
Commonwealth  of  Puerto  Rico 
Government  and  the  regulated 
community  by  reducing  the  frequency 
of  sampling  and  reporting. 

VI.  Paperwork  Reduction  Act 

EPA  Region  II  has  reviewed  the 
proposed  requirements  on  regulated 
facilities  in  this  general  permit  under 
the  Paperwork  Reduction  Act  of  1980. 
44  U.S.C.  3501  et  seq.  The  Region  did 
not  prepare  an  Information  Collection 
Request  (ICR)  document  for  today's 
proposed  general  permit  modifications 
because  the  information  collection 
requirements  in  this  general  permit  has 
been  already  approved  by  the  Office  of 
Management  and  Budget  in  submission 
made  for  the  NPDES  permit  program 
under  the  provisions  of  the  Clean  Water 
Act. 

VII.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  601  et  seq.,  EPA  Region  II  is 
required  to  prepare  a  Regulatory 
Flexibility  Analysis  to  assess  the  impact 
of  rules  on  small  entities.  No  Regulatory 
Flexibility  Analysis  is  required, 
however,  where  the  head  of  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Today's  proposed  modifications  to  the 
general  permit  will  make  the  general 
permit  more  flexible  and  less 
burdensome  for  permittees. 
Accordingly,  I  hereby  certify,  pursuant 
to  5  U.S.C  605(b).  that  these  permit 
modifications,  when  issued,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Authority:  Clean  Water  Act.  33  U.S.C  1251 
et  seq. 

Dated:  March  31, 1993. 

WillUm  |.  MiMzyMld. 

Acting  Regional  Administrator. 

Appendix  A— PropoMd  General  Permit 
ModificAtioiw 

INPDES  Permit  Number  PRROOOOOO) 

Authorization  to  Discharge  Under  the 
National  Pollutant  Discharge  Elimination 
System 

In  compliance  with  the  provisions  of  the 
Clean  Water  Act.  as  amended  (33  U.S.C,  1251 
et  seq.;  the  Act),  except  as  provided  in  Part 
I.B.3  of  this  permit,  operatora  of  storm  water 
discharges  "associated  with  industrial 
activity",  located  in  the  Commonwealth  of 
Puerto  Rico  are  authorized  to  discharge  in 
accordance  with  the  conditions  and 
requirements  set  forth  herein. 

Operators  of  storm  water  discharges  within 
the  gflneral  permit  area  who  intend  to  be 
authorized  by  this  permit  must  submit  a 
Notice  of  Intent  In  accordance  with  Part  II  of 
this  permit.  Operators  of  storm  water 
discharges  associated  with  industrial  activity 
who  fail  to  submit  a  Notice  of  Intent  in 
accordance  with  Part  11  of  this  permit  are  not 
authorized  under  this  general  permit. 

This  permit  modification  shall  become 
effective  on  Effective  Date  of  Permit 
Modification  (EDPM). 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight. 
September  25. 1997. 

Signed  and  Issued  this day  of 

,1993. 


Richard  L  Caspe,  P.E. 

Director 

Water  Management  Division 

US.  Environmental  Protection  Agency 

Region  U 

This  signature  i*  for  the  p>ermit  conditions 
in  Parts  I  through  X  and  for  any  additional 
conditions  in  Part  XI  which  apply  to  facilities 
located  in  the  Conunonwealth  of  Puerto  Rico. 
Part  XI.  State  Specific  Conditions 

•  •         •         •         • 

B.  Puerto  Rico.  Puerto  Rico  401 
Certification  special  permit  conditions  revise 
the  permit  as  follows: 

*  •         •         •         • 

3.  Part  IV.  Storm  Water  Pollution  Prevention 
Plans 


A.  Deadlines  for  Plan  Preparation  and 
Compliance 

1.  Except  as  provided  in  paragraphs  IV.A.3 
(oil  and  gas  operations).  4  (facilities  denied 


or  rejected  from  participation  in  a  group 
application),  5  (special  requirements)  and  6 
(later  dates)  the  plan  for  a  storm  water 
discharge  associated  with  indiistrial  activity 
that  is  existing  on  or  before  October  1. 1992: 

a.  Shall  be  prepared  on  or  befon  April  1. 
1993  (and  updated  as  appropriate); 

i.  No  later  than  April  1, 1993.  the  permittee 
shall  submit  to  the  EQB  with  copies  to  the 
Regional  Office  and  EPA  Caribbean  Field 
Office,  a  certification  stating  that  the  Plan 
was  developed  in  accordance  with  the 
requirements  established  in  this  permit.  All 
certifications,  except  those  prepared  by  e 
professional  engineer  licensed  in  Puerto 
Rico,  shall  be  submitted  with  a  sworn 
statement  attesting  to  the  professional 
qualifications  of  the  individual  who 
developed  the  Plan. 

b.  Shall  provide  for  implementation  and 
compliance  with  the  terms  of  the  plan  on  or 
before  October  1, 1993; 

i.  No  later  than  Octotwr  1, 1993,  the 
permittee  shall  submit  to  EQB  with  copies  to 
the  Regional  Office  and  EPA  Caribbean  Field 
Office,  a  certification  stating  that  the  Plan 
was  implemented  in  accordance  with  the 
conditions  and  requirements  established  in 
this  permit.  The  certification  should  be 
signed  by  the  person  who  fulfills  the 
signatory  requirements  in  accordance  with 
part  VII.G  of  this  permit. 

2.  a.  The  plan  for  any  facility  where 
industrial  activity  commences  after  October 
1. 1992.  but  on  or  before  December  31. 1992 
shall  be  prepared,  and  except  as  provided 
elsewhere  in  this  permit,  shall  provide  for 
compliance  with  the  terms  of  the  plan  and 
this  permit  on  or  before  thirty  (30)  days  after 
NO!  submittal  (and  updated  as  appropriate); 

i.  Within  thirty  (30)  days  of  NOI  submittal, 
the  permittee  shall  submit  to  EQB  with 
copies  to  the  Regional  Office  and  EPA 
Caribbean  Field  Office,  a  certification  stating 
that  the  Plan  has  been  developed  and 
implemented  in  accordance  with  the 
conditions  and  requirements  established  in 
this  permit.  The  certification  should  be 
signed  by  the  person  who  fulfills  the 
signatory  requirements  in  accordance  with 
Part  VII.G  of  this  permit. 

b.  The  plan  for  any  facility  where 
industrial  activity  commences  on  or  after 
January  1. 1993  shall  be  prepared,  and  except 
as  provided  elsewhere  in  this  permit,  shall 
provide  for  compliance  with  the  terms  of  the 
plan  and  this  permit,  on  or  before  the  date 
of  submission  of  a  NOI  to  be  covered  under 
this  permit  (and  updated  as  appropriate); 

i.  Within  thirty  (30)  days  of  NOI  submittal, 
the  permittee  shall  submit  to  EQB  with 
copies  to  the  Regional  Office  and  EPA 
Caribbean  Field  Office,  a  certification  stating 
that  the  Plan  has  been  developed  and 
implemented  in  accordance  with  the 
conditions  and  requirements  established  in 
this  permit.  The  certification  should  he 
signed  by  the  person  who  fulfills  the 
signatory  requirements  in  accordance  with 
Part  VII.G  of  this  permit. 

3.  The  plan  for  storm  water  dischai^es 
associated  with  industrial  activity  fttjm  an  oil 
and  gas  exploration,  production,  processing, 
or  treatment  operation  or  transmission 
facility  that  is  not  required  to  submit  a  permit 
application  on  or  before  October  1. 1992  in 


accordance  with  40  CFR  122.26(c)(l)(lii).  but 
after  October  1. 1992  has  a  discharge  of  a 
reportable  quantity  of  oil  or  a  hazardous 
substance  for  which  notification  is  required 
pursuant  to  either  40  CFR  110.6.  40  CFR 
117.21  or  40  CFR  302.6.  shaH  be  prepared 
and  except  as  provided  elsewhere  in  this 
f>ennit.  shall  provide  for  compliance  with  the 
terms  of  the  plan  and  this  permit  on  or  before 
the  date  thirty  (30)  calendar  days  after  the 
first  knowledge  of  such  release  (and  updated 
as  appropriate); 

a.  Within  thirty  (30)  days  of  the  first 
knowledge  of  such  release,  the  permittee 
shall  submit  to  EQB  with  copies  to  the 
Regional  Office  and  EPA  Caribbean  Field 
Office,  a  certification  stating  that  the  Plan  has 
l)een  developed  and  implemented  in 
accordance  with  the  conditions  and 
requirements  established  in  this  permit.  The 
certification  should  be  signed  by  the  person 
who  fulfills  the  signatory  requirements  in 
accordance  with  Part  VII.G  of  this  permit. 

•  *         •         •         • 

B.  Signature  and  Plan  Heview 

•  •         •         •         • 

2.  The  permittee  shall  make  plans  available 
upon  request  to  the  Director,  or  authorized 
representative,  or  in  the  case  of  a  storm  water 
discharge  associated  with  industrial  activity 
which  discharges  through  a  municipal 
separate  storm  sewer  system,  to  the  operator 
of  the  municipal  system.  In  addition.  EQB 
has  the  authority  to  request  from  facilities 
covered  by  this  permit,  a  copy  of  the  Plan 
certified  by  a  professional,  as  requested  in 
Part  IV..  when  deemed  necessary. 

3.  The  Director,  or  authorized 
representative,  may  notify  the  permittee  at 
any  time  that  the  plan  does  not  meet  one  or 
more  of  the  minimum  requirements  of  this 
Part.  Within  30  days  of  such  notification 
from  the  Director  (or  as  otherwise  provided 
by  the  Director),  or  authorized  representative, 
the  pmrmittee  shall  make  the  required 
changes  to  the  plan  and  shall  submit  to  the 
Director  a  written  certification  that  the 
requested  changes  have  been  made.  In 
addition.  EQB  may  request  a  copy  of  the  Plan 
and  may  review  it.  EQB  may  notify  the  owner 
of  the  Plan  that  it  complies  or  does  not 
comply  with  one  or  more  of  the  permit 
conditions.  After  receiving  a  notification 
from  EQB  requiring  modifications  to  the 
Plan,  the  pwrmittee  will  have  a  maximum  of 
sixty  (60)  days  to  make  the  necessary  changes 
and  submit  a  written  certification  to  EQB,  the 
Regional  Office  and  EPA  Caribbean  Field 
Office  stating  that  the  changes  were  realized. 

•  •         *         •         • 

C.  Keeping  Plans  Current 

1.  The  permittee  shall  amend  the  plan 
whenever  there  is  a  change  in  design, 
construction,  operation,  or  maintenance, 
which  has  a  significant  effect  on  the  potential 
for  the  discharge  of  pollutants  to  the  waters 
of  the  United  States  or  if  the  storm  water 
pollution  prevention  plan  proves  to  be 
ineffective  in  eliminating  or  significantly 
minimizing  pollutants  fi-om  sources 
identified  under  Part  IV.D.2  (description  of 
potential  pollutant  sources)  of  this  permit,  or 
in  otherwise  achieving  the  general  objectives 
of  controlling  pollutants  in  storm  water 
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discharR6»  associstod  with  industrial  activity. 
Amendments  to  the  plan  may  be  rpviewed  by 
EFA  in  the  same  manner  as  Part  IV.B  (above). 

2.  In  addition  to  Part  IV.Ql  (above),  the 
I'lan  should  be  reviewed  at  least  once  every 
three  (3)  yenrs  to  determine  the  nevd  to 
update  the  Plan: 

a.  If  no  event  occurs  which  requinjs  the 
mof'iRcation  of  the  Plan,  the  enginf>er  or 
quahfied  professional  who  perfonns  the 
corresponding  review  must  submii  to  EQB 
with  copies  to  the  Regional  Office  and  EPA 
Caribbean  Field  OfHce.  a  certification  stating 
the  Plan  h«s  been  reviewed  and  based  upon 
such  review  no  modification  of  the  Plan  haa 
been  necessary,  or; 

b.  If  events  have  occurred  which  require 
the  modification  of  the  Plan,  the  engineer  or 
qvialified  professional  who  performs  the 
corresponding  revision  must  submit  to  EQB 
with  coj)iBs  to  the  Regional  Office  and  EPA 
Caribbean  Field  Office,  a  certification  stating 
the  modifications  performed  to  the  Plan.  As 
soon  as  the  modifications  performed  to  the 
Plan  are  itrtplemented,  the  person  who 
fulfills  th«  signatory  requirements  in 
accordance  with  Part  VII.G  of  this  iwrmit. 
shall  submit  to  EQB  with  copies  to  the 
Regional  Office  and  EPA  Caribbear;  Field 
Office,  a  oertification  stating  that  the 
modifications  of  the  Plan  have  been 
implemented. 

c.  Ai!  certifications,  except  those  prepared 
by  a  prof»«sional  engineer  licensee  in  Puerto 
Rico,  shail  be  submitted  with  a  sworn 
statement  attpsting  to  the  professional 
qualifications  of  the  individual  who 
developec)  the  Plan. 

•  •         •  •         • 

5.  Part  VI. j Monitoring  and  Reportiig 
Requiremiots 

•  *         •         •         • 
B.  Monipring  Requirements. 
1 .  Limitdtions  on  Monitoring  Requirements. 

•  •         •         •         • 

b.  The  Direcior  can  provide  writ'en  notice 
to  any  facility  otherwise  exempt  hum  the 
sampling  requirements  of  Parts  V1.B.2  (semi- 
annual monitoring  requirements)  cr  VI.B.3 
(annual  monitoring  requirements),  that  it 
shail  conduct  the  annual  dischargi  sampling 
required  by  Part  VI.B.3.d  (additional 
faciiitirs),  nr  specify  an  alternative 
monitoring  frequency  or  specify  additional 
parameters  to  be  analyzed.  For  all  other 
industries  not  specifically  identifibd  in  the 
final  GP  applicable  to  Puerto  Rico,  but 
subject  to  the  permit  requirements  EQB  may 
require  monitoring  of  all  those  substances 
deemed  necessary  after  a  case  by  die 
determination.  However,  any  EQB  action  to 
establish  such  monitoring  requirements  shall 
not  become  effective  unless  and  until  EPA 
Region  II  provides  written  notice  to  the 
facility  in  accordance  with  this  paragraph. 

*  •  . u*  *  • 

2.  Semi-Annua! Monitoring  Requirements. 
During  the  period  beginning  on  the  effective 
date  and  lasting  through  the  expiration  date 
of  this  permit,  permittees  with  facilitiea 
identified  in  Parts  Vl.B.2.a  through  f  must 
monitor  those  storm  water  discharges 
identified  below  at  least  semi-annually  (2 
times  per  year)  except  as  provided  in  V1.B.5 
(sampling  waiver).  VI.B.6  (representative 


discharge),  and  Vl.d  (toxicity  testing). 
Permittees  with  facilities  identified  in  Parts 
VI.B.2.a  through  f  (below)  must  report  in 
a-jcordaiice  with  Part  VI.D  (reporting:  where 
to  submit).  In  addition  to  the  paran;eters 
listed  below,  the  permittee  shall  provide  the 
date  and  duration  (in  hours)  of  the  storm 
event(s)  sampled;  rainfall  measurements  or 
estimates  (in  inches)  of  the  storm  event 
which  gnnerated  the  sampled  runoff;  the 
duration  between  the  stcrm  event  campled 
and  the  end  of  the  previous  measurable 
(greater  than  0.1  inch  rainfall)  storrr  event. 
For  permittees  identified  in  Part  VI  B.2.a 
through  f.  an  estimate  of  the  toUl  volume  (in 
gallons)  of  the  discharge  sampled  shall  be 
provided.  For  permittees  i  Jentified  in  Part 
Vl.B.2.b,  d.  e  and  f,  an  estimate  of  the  size 
of  the  drainage  area  I  in  square  feet!  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (e.g..  low  (under  40%),  medium 
(40%  to  65%)  or  high  (above  65)1  shall  also 
be  provided; 
•         •         •         •         • 

3.  Annual  Monitoring  Requirements. 
During  the  period  beginning  on  the  effective 
date  and  lasting  through  the  expiration  date 
of  this  permit,  permittees  with  facilities 
identified  in  Parts  VI.B.3.a  through  d.  (below) 
must  monitor  those  storm  water  dischaiges 
identified  below  at  least  annually  (1  time  per 
year)  except  as  provided  in  VI.B.5  (sampling 
waiver),  and  VI.B.6  (representative 
discharge).  Permittees  with  facilities 
identified  in  Parts  VI.B.S.a  through  d.  (below) 
are  not  required  to  submit  monitoring  results. 
unless  required  in  writing  by  the  Director. 
However,  such  permittees  must  retain 
monitoring  results  in  accordance  with  Part 
VI. E  (retention  of  records).  In  addition  to  the 
parameters  listed  below,  the  pennittee  shall 
provide  the  date  and  duration  (in  hours)  of 
the  storm  eventis)  sampled;  rainfall 
measurements  or  estimates  (in  inches)  of  the 
storm  event  which  generated  the  sampled 
mnoff;  the  duration  between  the  sl«irm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch  n-infall) 
storm  event;  and  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  arid  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  le.g..  low  (under  40%),  medium 
(40%  to  65%)  or  high  (above  65)i; 
•  •  •  •  • 

4.  Sample  Type.  Facilities  should  sample 
the  discharge  during  normal  busihess  hours. 
In  the  event  that  the  discharge  commences 
during  normal  business  hours,  the  permittee 
shall  attempt  to  meet  the  sampling 
requirements  specified  in  this  penrit  even  if 
this  requires  sampling  after  normal  business 
hours.  For  discharges  from  holding  ponds  or 
other  impoundments  with  a  retention  period 
grater  than  24  hours  (estimated  by  dividing 
the  volume  of  the  detention  pond  by  the 
estimated  volume  of  water  discharged  during 
the  24  hours  previous  to  the  lime  that  the 
sample  is  collected),  a  minimum  of  one  grab 
sample  may  be  taken.  For  alt  other 
discharges,  data  shall  be  reported  fr,r  both  a 
grab  sample  and  a  composite  sample.  All 
such  samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event  that  is 
greater  than  0.1  inch  in  magnitude  and  thai 
occurs  at  least  48  hours  from  the  previously 
measurable  (greater  than  0.1  inch  minfall) 


s»orm  event.  The  grab  sample  shall  be  taken 
during  the  first  thirty  minutes  of  the 
discharge.  If  the  collection  of  a  grab  sample 
during  the  first  thirty  minutes  is 
impracticable,  a  grab  sample  can  be  taken 
during  the  first  hour  of  the  discharge,  and  the 
dischai^ger  shall  submit  with  the  monitoring 
report  a  description  of  why  a  grab  sample 
d_aring  the  first  thirty  minutes  was 
impracticable.  The  composite  sample  shall 
either  be  (low-woighted  or  time-weighted. 
Composite  samples  may  be  taken  with  a 
continuous  sampler  or  as  a  combination  of  a 
minimum  of  three  sample  aliquots  taken  in 
each  hour  of  discharge  for  the  entire 
discha-fge  or  for  the  first  three  hours  of  the 
discharge,  with  each  aliquot  being  separated 
by  a  minimum  period  of  fifteen  minutes. 
Grab  samples  only  must  be  collected  and 
analyzed  for  the  determination  of  pH, 
cyanide,  whole  eflluent  toxicity,  feral 
coiiform.  and  oil  and  grease.  The  permittee 
must  document  the  conditions  under  which 
the  storm  water  samples  were  taken,  how 
many  manual  grab  samples  were  taken  for 
the  ct)mposite  sample,  and  \lm  date  of 
sampling,  and  must  attach  this 
documentation  to  the  sampling  results.  The 
permittee  should  attempt  to  meet  the  above 
protocol  and  collect  samples  beginning  on 
the  first  day  of  the  reporting  period  in  order 
to  ensure  compliance  with  the  specified 
sampling  protocol  and  requirements. 
•         •         •         •         • 

9.  Ruin  Gauge 

a.  All  permittees  with  storm  wafer 
discharges  associated  with  industrial  activity 
that  have  begun  on  or  before  October  1, 1992. 
should  install  a  rain  gauge  by  November  1, 
1992. 

b  For  permittees  where  industrial  activity 
has  begun  after  October  1, 1992,  the  rain 
gauge  must  be  installed  on  or  before  the  date 
of  submission  of  the  NOI. 

c.  The  permittee  must  keep  daily  records 
of  the  rain,  Indicating  the  date  and  amount 
of  rainfall  (inches  in  24  hours).  A  copy  of 
these  records  shall  be  submitted  to  EQB  with 
copies  to  the  Regional  Office  and  EPA 
Caribbean  Field  Office,  in  accordance  with 
Part  VI.D  of  this  permit.  The  reports  are  due 
the  28th  day  of  January,  April.  July  and 
October.  The  first  report  may  cover  less  than 
three  months  and  shall  be  attached  to  the 
Discharge  Monitoring  Reports  (DMRs)  when 
appropriate. 

D  Reporting:  Where  to  Submit 

1. 
•         •  *         •         • 

d.  Signed  copies  of  discharge  monitoring 
reports  required  under  Parts  VI.D.l.a, 
VI.D.l.b.  and  VI.D.l.c.  Individual  permit 
applications,  reports  of  daily  records  of  rain 
and  all  other  reports  required  herein,  shall  be 
submitted  to  the  Regional  Office,  EQB  and 
EPA  C:aribbean  Field  Office  at  the  following 
addresses: 

United  States  EPA.  Region  il.  Water 
Management  Division  (2WM-WPC),  Storm 
Water  Staff,  26  Federal  Plaza.  New  York, 
NY  10278. 

Water  Quality  Area,  P.R.  Envi.-onmenUl 
Quality  Board,  P.O.  Box  11488.  Santurce. 
Puerto  Rico  OOfllO. 
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EPA  Caribbean  Field  Office,  Office  2A. 
Podiatry  Center  Building,  1413  Fernandez 
Juncos  Avenue,  Santurce,  Puerto  Rico 
00907. 


7.  Part  VII.  Standards  Permit  Conditions 


Q.  Inspeciion  and  Entry.  The  permittee 
shall  allow  the  Director  or  an  authorized 
representative  of  EPA.  the  State,  or,  in  the 
case  of  a  focility  which  discharges  throijglfB 
municipal  separate  storm  sewer,  an 
authorized  representative  of  the  municipal 
operator  or  the  separate  storm  sewer 
receiving  the  discharge,  upon  the 
presentation  of  credentials  and  other 
documents  as  may  be  required  by  law,  to: 

1.  Enter  upon  the  permittee's  premises 
where  a  regulated  facility  or  activity  is 
located  or  conducted  or  where  records  must 
be  kept  under  the  conditions  of  this  permit; 

2.  Have  access  to  and  copy  at  reasonable 
times,  any  records  that  must  be  kept  under 
the  conditions  of  this  permit; 

3.  Inspect  at  reasonable  times  any  facilities 
or  equipment  (including  monitoring  and 
control  equipment};  and 

4.  EQB  reserves  the  right  to  inspect  the 
implementation  of  the  Pollution  Prevention 
Plans  (see  Part  IV),  on  a  case  by  case  basis. 

(PR  Doc.  93-8468  Filed  4-13-93;  8:45  am] 

B4UJNa  CODE  IS«0-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  7. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  of  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc..  2100  M  Street.  NW..  suite 
140.  Washington,  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503.  (202) 
395^814. 

0MB  Number  3060-0061. 
Title:  Annual  Iteport  of  Cable  Television 

Systems.  Schedule  A. 
Form  Number:  FCC  Form  325. 
Action:  Extension  of  a  currently 

approved  collection. 
Respondents:  State  or  local 

governments,  non-profit  institutions. 


and  businesses  or  other  for-proRt 
(including  small  businesses). 

Frequency  of  Response:  Annual 
reporting. 

Estimated  Annual  Burden:  14.000 
responses;  2  hours  average  burden  per 
response;  28.000  hours  total  annual 
burden. 

Needs  and  Uses 

FCC  Form  325  Schedule  A  is  a  pre- 
printed form  with  the  most  current 
information  of  a  cable  television  system 
on  file  with  the  Commission.  The 
operator  of  every  operational  cable 
television  system  shall  verify,  correct 
and/or  furnish  the  FCC  with  the  most 
current  information  on  their  cable 
systems.  FCC  Form  325  Schedule  A  will 
collect  ownership,  community  unit, 
statistical  information,  technical  and 
services  information  on  a  physical 
system  basis.  The  data  is  used  by  FCC 
staff  to  update  our  computer  databases 
concerning  cable  systems.  The  data  is 
then  used  by  both  the  FCC  and  the 
public  in  various  reports  and 
information  concerning  cable  systems. 

Federal  Communications  Conunission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-8633  Filed  4-13-93;  8:45  am] 

mUMQ  CODE  C712-01-M 


Application  Designated  for  Hearing 

1.  The  Chief,  Mass  Media  Bureau,  has 
before  him  the  following  application  for 
a  construction  permit  to  change 
community  of  license: 


Applicant,  City 
and  state 


A.  Americom,  a 
California  lim- 
ited partner- 
ship; Truck- 
ee,  CA. 

(Seeking    a     major 
KHTZ(AM)) 


BMP-871007A1 


MM 

docket 

No. 


93-102 


change    for    Station 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  in  a 
proceeding  upon  whose  issues  are  set 
forth  below: 

1.  To  determine  whether  a  transmitter 
site  is  available  to  the  applicant 
which  would  allow  the  applicant  to 
serve  its  present  community  of 
license. 

2.  To  determine  whether,  pursuant  to 
section  307(b)  of  Communications  Act 
of  1934.  as  amended,  a  grant  of  the 
application  would  provide  a  fair. 


efficient,  and  equitable  distribution  of 
radio  service. 
3.  To  determine,  in  light  of  the  evidence 
adduced  pursuant  to  the  foregoing 
issues,  whether  a  grant  of  the 
application  would  serve  the  public 
interest,  convenience  and  necessity. 

A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copjdng  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
320),  1919  M  Street.  NW..  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037 
(telephone  202-857-3800). 
Roy  |.  Stewart, 
Chief,  Mass  Media  Bureau. 
|FR  Doc.  93-8625  Filed  4-13-93;  8:45  am] 

BILUNC  CODE  (712-41-M 


Application  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  Station: 


Applicant,  City 
and  state 


File  no. 


MM 
docket 


A.  Raymond  W. 
Clanton;  El 
Rio,  Califor- 
nia. 

B.  Loren  F. 
Selzr>ick;  El 
Rio.  Califor- 
nia. 


BPH-911216MC 


BPH-911216MD 


93-«7 


Issue  Heading  and  Applicants 

1 .  Comparative,  A,B 

2.  Ultimate,  A,B 


11 


A.  Adam  D. 
Geart>6art; 
HaroW,  KY. 

B.  Robert  G. 
Pkddesimer; 
Harold,  KY. 


BPH-920102MC 
BPH-920 109MB 


93-96 


Issue  Heading  and  Applicants 

1 .  Comparative,  A,  B 

2.  Ultimate.  A,  B 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
above.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
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The  letter  showm  before  each  applicant's 
name,  above,  is  used  above  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

3.  If  there  are  any  non-sta.idardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
apphes  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  proceeding  Is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230),  1919  M  Street  NW., 
Washington,  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street  NW..  Suite  140. 
Washington.  DC  20037  (telephone  202- 
857-3800). 
W.  Jan  Gay, 

Assistaat  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc  93-6624  Filed  4-13-93;  8:45  am) 

BILXJNG  CODE  (ria-OMI 

Applicetions;  Hiidlng,  et  al. 

1.  The  Commission  has  before  it  the 
foilowring  mutually  exclusive 
apphcations  for  a  new  FM  station: 


Applicant,  dty/ 
state 


FHeNo. 


docket 
No. 


A.  Eric  R. 
HikUng; 
WtndsofCA. 

B.  Judy  Yep 
Hughes; 
Windsor,  CA. 


BPH-811115MR  93-95 


BPM-911115MT 


Issue  Heading  and  Applicants 

1.  Comparative,  A  &  B 

2.  Ultimete,  A  &  B 


II 


A.  Auflo  A. 
Mates; 
Cuiebra, 
Puerto  Rico. 

B.  Uoyd 
SantiaQO- 
SantoewKJ 
Lourdes 
Rodrigues 
Bonet 
Cuiebra, 
Puerto  Rfco. 


BPH-911t14MS 


BPH-911115MP 


93-S9 


Issue  Heading  and  Applicants 

1.  Cofnparattve,  A,  B 

2.  LHtimate,  A.  B 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 


consolidated  proceeding  upon  the 
issue*  whose  headings  are  set  forth 
above.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  ctMresponding 
headings  at  51  FR  19347.  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  partiailar  applicant. 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  Appendix  to 
this  Notice.  A  copy  of  the  complete 
IIDO  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  St-eet  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 
Conunission's  duplicating  contractor. 
International  Transcription  Service, 
2100  M  Street  NW..  Suite  140, 
Washington,  DC  20037  Telephone  202 
857-3800. 
W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

[FR  Doc  93-«626  Filed  4-13-93;  8:45  am) 
BU.UNQ  cooc  tfM-et-m 


Applicationa  for  Conaolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  noncommercial 
educational  FM  station: 


Applicant,  cJty 
and  stats 

Fits  No. 

fWHn 

docket 
No. 

A.  Rural  Inttto- 

BPED- 

93-44 

tlves  for  Shel- 

870817MC 

ter  and  Edu- 

cation; Hart- 

ford. Ml. 

B.  American  In- 

BPEO- 

dian  Broad- 

870820M6 

cast  Group. 

»nc;Hartkxd. 

Ml. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  iat  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  ccHresponding 
headings  at  51  FR  19347,  May  29,  1988. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  Heading  and  Applicants 

1.  Environmental,  K3 

2.  Air  Hazard,  A  j 

3.  Comparative,  A3 

4.  Ultimate,  A3 

3.  If  there  is  any  non-standardized 
Issue  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete 
HDO  in  this  prooaeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Sti«et.  NW., 
Washington,  DC  The  complete  text  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
International  Transcription  Service. 
2100  M  Sti-eet,  NW..  suite  140. 
Washington.  DC  20037  (telephone  (202) 
857-3800). 
W.  Jan  Gay, 

Assistant  Chief,  Audio  Services  Division, 
Mass  Media  Bureau. 

(FR  Doc.  93-8627  Filed  4-13-93;  8;45  am] 

MUMO  cooc  tni-oi-« 


FEDERAL  MARiTIME  COMMISSION 

Agreement(8)  Filed;  Port  of  San 
Francisco/Blue  Star  Une  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agTeement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission.  800  North 
Capitol  Stiwt.  NW..  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
S  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200126-002. 

Tide:  Port  of  San  Francisco/Blue  Star 
Llne/Colurabus  Lines  Terminal  Revenue 
Sharing  Agreement 

ParUes: 

San  Francisco  Port  Commission, 

Blue  Star  Line, 

Columbus  Lines,  Inc. 

Synopsis:  The  amendment  extends 
the  term  of  the  Agreement  among  the 
parties  up>on  the  existing  terms  and 
conditions  through  June  30, 1  993. 

Dated:  April  8, 1993. 
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By  Oder  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking. 
Secretary. 

|FR  Doc.  93-8647  Filed  4-13-93;  8:45  am] 
BIUJNOCOOC  fno-oi-M 


Security  for  the  Protection  of  the 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
IssuarKS  of  Certificate  (Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  CertiHcate 
of  Financial  Responsibility  for 
IndemniBcation  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3. 
Public  Law  8^777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended:  Carnival  Cruise  Lines. 
Inc.,  3655  NW.  87th  Avenue.  Miami. 
Florida  33178-2428.  Vessel: 
Fiestamarina. 

Dated:  Aprils.  1993. 
Joaeph  C  Polking. 

Secretary. 

[FR  Doc.  93-8656  Filed  4-13-93;  8:45  ami 

WUMQ  COOE  0730-01 -M 

[Docket  fto.  93-08] 

New  York  Export  Co.,  Inc.  v.  Puerto 
Rico  Maritime  Shipping  Authority, 
HIing  of  Complaint  and  Assignment 

(Served  April  8. 1993.) 

Notice  is  given  that  a  complaint  Hied 
by  New  York  Export  Co..  Inc. 
("Complainant")  against  Puerto  Rico 
Maritime  Shipping  Authority 
("Respondent"')  was  served  April  8. 
1993.  Complainant  alleges  that 
Respondent  has  violated  sections  14 
Fourth.  16  First.  17  and  18(a)  of  the 
Shipping  Act.  1916,  46  U.S.C.  app.  812, 
815.  816  and  817.  and  sections  2,  4  and 
5  of  the  Intercoastal  Shipping  Act  of 
1933,  46  use.  app.  844,  845a.  end 
845b,  by  engaging  in  the  assessment  and 
collection  of  unfiled  rates  and  charges, 
by  enforcement  of  unlawful  tariff 
provisions,  by  unlawfully  publishing 
and  collecting  "Time  Volume  Rates" 
and  "Proportional  Rates,"  by  unlawfully 
preferring  certain  shippers,  by  faihng  to 
disclose  shipping  alternatives  to 
complainant,  by  proffering  of  unlawful 
Time  Volume  Rate  agreements,  and  by 
failing  to  provide  necessary  equipment 
to  complainant. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 


The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon 
proper  showing  that  there  are  genuine 
issues  of  material  fact  that  cannot  be 
resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terms  of  46  CFR  502.61,  the  initial 
decision  of  the  presiding  officer  in  this 
proceeding  shall  be  issued  by  April  8, 
1994,  and  the  final  decision  of  the 
Commission  shall  be  issued  by  October 
10, 1994. 
Joseph  C-  Polking, 
Secretary. 
[FR  Doc.  93-8658  Filed  4-13-93;  8:45  am] 

BILLINO  COOE  V730-01-M 


[Docket  No.  93-09] 

Sun  Lee,  Inc.  v.  Asia  North  America 
Eastbound  Rate  Agreement;  Filing  of 
Complaint  and  Assignment 

April  8, 1993. 

Notice  is  given  that  a  complaint  filed 
by  Sun  Lee,  Inc.  ("Complainant") 
against  Asia  North  America  Eastbound 
Rate  Agreement  ("Respondent")  was 
served  April  8, 1993.  Complainant 
alleges  that  Respondent  engaged  in 
violations  of  sections  8(a),  8(c),  10(b)(1) 
and  10(b)(3)  of  the  Shipping  Act  of 
1984,  46  U.S.C  app.  1707  (a)  and  (c) 
and  1709  (b)(1)  and  (b)(3)  by  attempting 
to  collect  deadfreight  under  an  unlawful 
service  contract. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon 
proper  showing  that  there  are  genuine 
issues  of  material  fact  that  cannot  be 
resolved  on  the  basis  of  sworn 
statements,  affidavits,  depositions,  or 
other  documents  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record.  Pursuant  to  the  further 
terins  of  46  CFR  502.61,  the  initial 
decision  of  the  presiding  officer  in  this 
proceeding  shall  be  issued  by  April  8, 
1994.  and  the  final  decision  of  the 


Commission  shall  be  issued  by  October 
10, 1994. 
Joeoph  C.  Polking, 

Secretary. 

|FR  Doc.  93-8657  Filed  4-13-93;  8:45  ami 
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FEDERAL  TRADE  COMMISSION 
[File  No.  912  3063] 

DeMert  &  Dougherty,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  comptetition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Illinois-based 
corporation,  that  sells  consumer  hair- 
care  products,  from  making 
unsubstantiated  environmental  benefit 
representations  about  any  product  it 
markets,  whether  under  its  own  name  or 
a  private  label,  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker  or  John  Hallerud, 
Chicago  Regional  Office,  Federal  Trade 
Commission.  55  East  Monroe  St..  Suite 
1437.  Chicago.  IL  60603.  (312)  353- 
8156. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9{b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  DeMert  & 
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Dougherty,  Inc.,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated, 

It  is  hereby  agreed  by  and  between 
DeMert  &  Dougherty,  Inc.,  by  its  duly 
authorized  officer,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  DeMert  & 
Dougherty,  Inc.,  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Illinois,  with  its  office  and 
principal  place  of  business  at  Five 
Westbrook  Corporate  Center,  Suite  900, 
Westchester,  Illinois  60154. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 


corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

1.  The  term  "Volatile  Organic 
Compound"  ("VOC")  means  any 
compound  of  carbon  which  participates 
in  atmospheric  photochemical  reactions 
as  defined  by  the  U.S.  Environmental 
Protection  Agency  at  40  CFR  51.100  (s), 
and  as  subsequently  amended.  When 
the  final  rule  was  promulgated,  57  FR 
3941  (February  3, 1992),  the  EPA 
definition  excluded  carbon  monoxide, 
carbon  dioxide,  carbonic  acid,  metaUic 
carbides  or  carbonates,  ammonium 
carbonate  and  certain  listed  compounds 
that  the  EPA  has  determined  are  of 
negligible  photochemical  reactivity. 

2.  The  term  "product"  means  any 
product  that  is  offered  for  sale,  sold  or 
distributed  to  the  public  by  respondent, 
its  successors  and  assigns,  under  the 
"All  Set"  brand  name  or  any  other 
brand  name  of  respondent,  its 
successors  and  assigns;  and  also  means 
any  product  sold  or  distributed  to  the 

[mblic  by  third  parties  under  private 
abeling  agreements  with  respondent,  its 
successors  and  assigns. 


3.  The  term  "competent  and  reliablfl 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  tne  professional  to  yield 
accurate  and  reliable  results. 

I. 

It  is  Ordered  That  respondent  DeMert 
&  Dougherty,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  respondent's  representatives, 
agents,  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product 
containing  any  volatile  organic 
compound,  in  or  affecting  commerffe,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
through  the  use  of  such  terms  as 
"environmentally  safe,"  or  any  other 
term  or  expression,  that  any  such 
product  will  not  harm  the  atmosphere 
or  the  environment,  unless  at  the  time 
of  making  such  representation, 
respondent  possesses  and  relies  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

U. 

It  is  Ordered  That  respondent  DeMert 
&  Dougherty,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
and  respondent's  representatives, 
agents,  and  employees,  directly  or 
through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  manufacturing,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that  any 

£roduct  offers  any  environmental 
snefit,  unless  at  the  time  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

III. 

/( is  further  ordered  That  nothing  in 
this  Order  shall  prohibit  respondent 
from  using  any  of  the  terms  cited  in  Part 
I,  or  similar  terms  or  expressions,  or 
from  making  representations  cited  in 
Part  n,  if  necessary  to  comply  with  any 
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(udt»ral  ra]e,  regulation,  or  law 
governing  the  use  of  such  terms  in 
advertising  or  labeling. 

IV 

tl  IS  further  ordered  That  nothing  in 
ihis  Order  shall  prohibit  respondent 
from  depleting  its  inventory  of  products 
bearing  labeling  otherwise  prohibited  by 
this  Order  and  existing  on  the  date  that 
this  Order  is  signed,  in  the  normal 
course  of  business,  including  converting 
existing  inventory  to  finished  goods, 
provided  that  no  such  existing 
inventory  is  shipped  later  than  120  days 
after  the  date  that  this  Order  becomes 
final;  Provided,  however,  that  nothing  in 
this  paragraph  shall  prohibit  respondent 
from  shipping  existing  inventory  of 
products  bearing  labeling  claims 
otherwise  prohibited  by  this  Order,  so 
long  as  stickers  are  placed  over  such 
claims,or  the  prohibited  claims  are 
obscured  in  some  other  way;  Provided 
further  That  nothing  in  this  paragraph 
shall  create  any  obligation  on  behalf  of 
respondent  to  remove  or  to  obscure 
labeling  claims  from  products  shipped 
in  conformity  with  this  paragraph  that 
are  no  longer  in  the  possession,  custody, 
or  control  of  respondent. 

V. 

It  is  further  ordered  That  for  five  years 
after  the  last  date  of  dissemination  of 
any  representation  covered  by  this 
Order,  respondent,  or  its  siiccessors  and 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

1 .  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

2.  All  tests,  reports,  studies,  sxirveys, 
or  other  materials  in  respondent's 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  any  such 
representation  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

VL 

It  is  further  ordered  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions  and  to 
each  of  its  officers,  agents, 
representatives,  or  employees  engaged 
in  the  preparation  and  placement  of 
advertisements,  promotional  materials, 
product  labels  or  other  such  sales 
materials  covered  by  this  Order. 

VU. 

It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  dajrs  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 


resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

vra. 

It  is  further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it.  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Pablic  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  DeMert  &  Dougherty.  Inc..  an 
Illinois  corporation,  ("DeMert"  or 
"respondent").  Under  this  agreement, 
the  respondent  will  cease  and  desist 
from  claiming  that  its  All  Set  hair  spray, 
other  aerosol  hair  sprays,  and  other 
products  containing  volatile  organic 
compounds  are  "environmentally  safe" 
imless  it  possesses  competent  and 
reliable  scientific  evidence  in  support  of 
the  claim.  The  respondent  also  agrees  to 
cease  and  desist  from  claiming  that  any 
product  offers  any  environmental 
benefit  unless  it  possesses  competent 
and  reliable  scientific  evidence  that 
substantiates  the  claim. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  proposed  order  contained  in  the 
agreement. 

This  matter  concerns  claims  made  for 
DeMert  &  Dougherty's  hair  spray 
products.  The  Complaint  accompanying 
the  proposed  Consent  alleges,  in  part, 
that  the  respondent  engaged  in 
deceptive  acts  and  practices  in  violation 
of  section  5  of  the  Federal  Trade 
Commission  Act.  According  to  the 
Complaint,  DeMert  represented  both 
that  its  hair  spray  products  do  not 
contain  any  ingredients  that  harm  or 
damage  the  environment  and  that  it  had 
a  reasonable  basis  for  this  claim. 
DeMert's  hair  spray  products  contain 
the  VOC's  propane,  butane,  isobutane 
and  alcohol,  chemicals  that  under  many 
atmospheric  conditions  contribute  to 
the  formation  of  ground  level  ozone,  a 


major  comfMMient  of  smog.  The 
Complaint  therefore  alleges  that  DeMert 
lacked  a  reasonable  basis  for  claiming 
that  the  products  were  environmentally 
safe. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

The  proposed  consent  defines  two 
terms  that  are  central  to  the  coverage  of 
the  Consent  order.  First,  the  term 
"product"  is  defined  to  encomp>ass  All 
Set  hair  spray  and  other  goods  sold  by 
DeMert  both  under  its  own  name  and 
under  private  label  agreements. 

Second,  the  term  "volatile  organic 
compound"  or  "VOC"  is  given  the 
meaning  that  the  United  States 
Environmental  Protection  Agency 
("EPA")  has  given  the  term  in  a 
February  3, 1992,  rulemaking.  To  assist 
the  public  and  the  industry  in 
understanding  the  breadth  of  the  order, 
those  compounds  that  the  EPA 
expressly  excluded  fix>m  the  definition 
of  VOC  at  the  time  the  definition  was 
promulgated  are  listed  in  the  Consent. 
The  term  VOC  used  in  the  Order  will 
vary  depending  upon  EPA's  use  of  the 
term.  Those  compounds  that  the  EPA 
decides  should  be  excluded  fttim  the 
definition  of  VOC,  because  of  negligible 
reactivity,  will  be  excluded  under  the 
Consent  Order.  Likewise  any 
compounds  that  the  EPA  decides  should 
be  included  will  be  encompassed  by  the 
term  as  used  in  the  Order. 

Paragraph  I  of  the  proposed  Consent 
requires  DeMert  &  Dougherty  to  cease 
representing  that  any  product,  as 
defined  in  the  consent,  containing  a 
VOC  is  environmentally  safe  or  will  not 
harm  the  atmosphere  or  the 
environment  unless  DeMert  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  in  support  of  the 
claim. 

Paragraph  II  of  the  proposed  Order 
provides  that  if  the  respondent 
represents  that  its  products  offer  any 
environmental  benefit,  it  must  have 
competent  and  reliable  scientific 
evidence  to  support  the  representation. 
The  Commission  is  also  issuing 
proposed  consent  orders  with  Mr. 
Coffee.  Inc.,  BPI  Environmental,  Inc., 
and  North  American  Plastics 
Corporation  settling  charges  regarding 
environmental  claims  made  by  those 
companies.  The  orders  in  those  cases 
contain  certain  differences  with  respect 
to  requirements  for  environmental 
benefit  claims,  which  are  discussed  in 
the  analyses  to  aid  pubUc  comment  for 
those  cases. 

Paragraph  in  expressly  allows  DeMert 
to  use  terms  and  make  representations 
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necessary  to  comply  with  applicable 
federal  law. 

Paragraph  IV  provides  three    ■ 
limitatipns  related  to  the  company's 
existing  inventory.  The  first  is  a  "run- 
out" provision  that  allows  DeMert  to 
deplete  its  existing  inventory  of 
products,  including  products  with 
prohibited  label  claims,  over  a  p<iriod  of 
one  hundred  twenty  days  after  the  date 
the  Order  is  signed.  Second,  Paragraph 
IV  specifically  permits  DeMert  to  place 
stickers  over  the  prohibited  labeling 
claims  or  to  obscure  the  claims  in  some 
other  vmy.  Finally,  the  paragraph 
protects  DeMert  from  liability  for 
labeling  claims  on  products  over  which 
it  no  longer  has  control. 

The  remainder  of  the  Order  contains 
provisions  regarding  compliance, 
record-keeping,  and  distribution  of  the 
Order  to  various  entities. 

Paragraph  V  requires  the  respondents 
to  maintain  and  make  available  to  the 
FTC;  for  five  years,  all  evidence  that  the 
respondents  possess  that  substantiates 
or  contradicts  the  representations 
encompassed  by  the  Order. 

Under  Paragraph  VI.  the  respondents 
must  distribute  copies  of  the  Order  to 
certain  of  its  officers,  agents, 
representatives  and  certain  employees. 

Paragraph  VII  requires  that  the 
respondent  notify  the  FTC  of  changes  in 
its  corporate  structure  at  least  thirty 
days  prior  to  such  changes. 

Finally,  Paragraph  VIII  of  the  Order 
requires  the  respondents  to  file 
compliance  reports  with  the  FTC. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  asrk. 
Secrfttary: 

Statement  of  Commissioner  Deborah  K. 
Owen  Concurring  in  Part  and  Dissenting  in 
Part  in  the  Matters  of  BPI  Environmental, 
Inc..  File  No.  902-3225  and  Demert  6- 
Dougherty.  Inc.,  File  No.  912-3063  March  30, 
1993. 

Today,  the  Commission  issues  for 
public  comment  four  consent 
agreements  in  cases  involving 
environmental  claims,  which  highlight  a 
disturbing  trend  toward  baffling 
inconsistencies  among  Commission 
orders  affecting  similarly  situated 
respondents.  The  consent  order  against 
BPI  Environmental,  Inc.  contains  a 
provision  prohibiting  any 
environmental  benefit  claim  for  the 
covered  products,  unless  the  specific 
nature  of  the  benefit  is  either  disclosed 
or  is  clear  from  the  context,  and  unless 
the  respondent  can  substantiate  the 
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claim  with  competent  and  reliable 
scientific  evidence.  By  contrast,  three  of 
the  orders  issued  today— ZJemert  & 
Dougherty,  Inc.,  Mr.  Coffee.  Inc.,  File 
No.  912-3036,  and  North  American 
Plastics.  Corp..  File  No.  902-3184— like 
the  order  in  Archer  Daniels  Midland 
Company,  File  No.  902-3283,  issued  for 
comment  earlier,  do  not  contain  this  so- 
called  "specificity"  requirement.  In  my 
view,  no  factors  distinguish  the  BPI 
matter  to  warrant  this  inconsistent 
treatment.  Thus.  I  dissent  from  the 
inclusion  of  the  specificity  requirement 
in  the  proposed  BPI  order. 

As  noted,  the  BPI  order  also  imposes 
a  scientific  evidence  standard  for  any 
environmental  benefit  claim,  a  standard 
repeated  in  the  Demert  order.  Yet,  it  is 
possible  that  certain  environmental 
claims  may  be  substantiated  with 
competent  and  reliable  evidence  that  is 
not  necessarily  "scientific."  In  fact,  this 
is  explicitly  recognized  in  both  Mr. 
Coffee  and  North  American  Plastics,  in 
which  the  propo.sed  orders  require 
substantiation  consisting  of  "competent 
and  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence"  (emphasis 
added).  In  addition,  the  proposed  order 
in  Archer  Daniels  Midland  did  not 
require  scientific  evidence  for  the  same 
broad  category  of  claims.  Again,  I  find 
no  factors  that  justify  this  disparate 
treatment  of  similarly  situated 
respondents.  Therefore,  I  dissent  with 
respect  to  those  parts  of  the  BPI  and 
Demert  proposed  orders  that  mandate 
"scientific"  evidence  for  a  broad 
categor>'  of  claims,  which,  by  its 
breadth,  includes  claims  that  may  not 
require  scientific  substantiation. 

The  Commission  has  one  more  chance 
to  correct  these  unmerited 
inconsistencies.  Although  it  is  a 
procedure  that  I  believe  should  have 
been  unnecessary,  the  Commission 
could  still  consider  any  comments 
received  on  these  points  so  that  the 
respondents  might  be  placed  on  an 
equal  footing  before  the  orders  are 
issued  in  final. 

[PR  Doc.  93-86%  Filed  4-13-93;  8:45  am] 
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[File  No.  912  3036] 

Mr.  Coffee,  Inc.;  Proposed  Consent 
Agreement  With  Analysis  to  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Ohio  corporation 
that  manufactures  coffee  makers,  filters 
and  other  products,  from  making  false 
or  unsubstantiated  environmental 
claims,  regarding  chlorine-free 
processing  and  the  use  of  recycled  and 
recyclable  paper,  for  any  paper  product 
or  package  it  markets  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  14. 1S93. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Dershowitz.  FTC/S-4002,  6th  & 
PA.  Ave.,  NW.,  Washington.  DC  20580. 
(202)  326-3158. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34).  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6){ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Mr.  Coffee. 
Inc..  a  corporation  ("proposed 
respondent"),  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Mr.  Coffee.  Inc..  by  its  duly  authorized 
officer  and  its  attorney,  and  counsel  for 
the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Mr.  Coffee, 
Inc.  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  Delaware, 
with  its  office  and  principal  place  of 
business  at  24700  Miles  Road,  Bedford 
Heights.  Ohio  44146. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 
(a)  Any  further  procedural  steps; 
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(b)  The  requirement  that  the 
Commission's  decision  contain  a 
sstatement  of  Rndings  of  foct  and 
conciusions  of  law; 

{i.]  All  rights  to  seek  jadicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  All  claims  uadar  the  Equal  Access 
to  Justice  Act 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respeci  thereto  publicly 
released.  The  Commiission  therafter  may 
either  withdraw  its  acceptance  of  this 
agreement  and  so  notify  respondent,  in 
which  event  it  will  take  such  action  as 

it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint  or  that 
the  facts  as  alleged  in  the  attached  draft 
corr>plaint.  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disfKisition  of  the  proceeding,  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Dehvery  by  the  U.S.  Postal  Service  of 
the  deasion  containing  the  agreed-to 
order  to  proposed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  might  have  to  any 
oth»>r  manner  of  service.  The  complaint 
Hi  ay  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
iiiierpretation  not  contained  in  the  order 


or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby,  h  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  it  has  fully  complied 
with  the  order.  Proposed  respondent 
further  understands  that  it  may  be  liable 
for  civil  penalties  in  the  amount 
provided  by  law  for  each  violation  of 
the  order  after  it  becomes  final. 

Order 

I. 

A.  It  is  ordered.  That  resjwndent  Mr. 
Coffee,  Inc.,  a  corporation,  its  successors 
and  assignees,  and  its  officers, 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  paper 
product  or  package  in  or  affecting 
commerce,  as  "commerce"  is  defin£>d  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  the  extent  to 
which: 

(1)  Chlorine  is  used  in  the 
manufacture  of  any  such  product  or 
package; 

(2)  Harmful  byproducts  result  from 
the  manufacture  of  any  such  product  or 
package; 

(3)  Any  such  product  or  package  is 
made  from  recycled  materials; 

(4)  (i)  Any  such  product  or  package  is 
capable  of  being  recycled;  or 

(ii)  The  extent  to  which  recycling 
collection  programs  for  any  such 
product  or  package  are  available. 

B.  Provided.  However,  respondent 
will  not  be  in  violation  of  Part  I(A)(4)(ii) 
of  this  Order,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  or  distribution  of  any  non- 
corrugated  paperboard  or  cardboard 
product  or  package,  if  it  truthfully 
represents  that  any  such  product  or 
package  is  recyclable,  provided  that  the 
labeling  of  such  product  or  package  and 
any  advertising  referring  to  the 
re<:yclability  of  such  product  or  pa<.kage 
discloses  clearly,  prominently,  and  in 
close  proximity  to  such  representation: 

(a)  'That  such  product  or  package  is 
recyclable  in  the  few  communities  with 
recycling  collection  programs  for  non- 
corrugated  paperboard  or  cardboard;  or 

(b)  The  approximate  number  of  U.S. 
communities  with  recycling  collection 
programs  for  such  product  or  package; 
or 

(c)  The  approximate  percentage  of  the 
U.S.  population  or  of  U.S.  communities 


to  which  recycling  collection  programs 
for  such  product  or  package  are 
available. 

For  purposes  of  this  Order,  a 
disclosure  elsewhere  on  the  product 
package  shall  be  deemed  to  be  "in  close 
proximity**  to  such  representation  if 
there  is  a  clear  and  conspicuous  cross- 
reference  to  the  disclosure.  The  use  of 
an  asterisk  or  other  symbol  shall  not 
constitute  a  clear  and  conspicuous 
cross-reference.  A  cross-reference  shall 
be  deemed  clear  and  conspicuous  if  it 
is  of  sufficient  prominence  to  be  readily 
noticeable  and  readable  by  the 
prospective  purchaser  when  examining 
the  part  of  the  package  on  which  the 
representation  appears. 

U. 

It  is  further  ordered  That  respondent 
Mr.  Coffee,  Inc.,  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product 
packc>ging  or  paper  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that  any  such 
product  packaging  or  paper  product 
offers  any  environmental  benefit,  unless 
at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
evidence,  which  when  appropriate  must 
be  competent  and  reliable  scientific 
evidence,  that  substantiates  such 
representation.  For  purposes  of  this 
Order,  competent  and  reliable  scientific 
evidence  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
tlie  profession  to  yield  accurate  and 
reliable  results. 

III. 

/( is  further  ordered  That  respondent 
may  continue  to  deplete  its  existing 
inventory  of  "Mr.  Coffee"  filter  product 
packaging  in  the  normal  course  of 
business  without  violating  this  Order 
until  August  31,  1993. 

IV. 

It  is  further  ordered  That  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  and 
assigns,  shall  maintain  and  upon 


request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
respondent's  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

V. 

/( is  further  ordered  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  officers  and  supervising 
employees  engaged  in  the  preparation 
and  placement  of  advertisements, 
promotional  materials,  product  labels  or 
other  such  sales  materials  covered  bv 
this  Order. 

VI. 

It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolotion,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  under  this 
Order. 

VII. 

It  is  further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it.  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysi*  of  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  Mr.  Coffee,  Inc..  a 
Delaware  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  labeling  and 
advertising  of  Mr.  Coffee's  paper  coffee 
filter  product  and  its  paperboard 
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packaging.  The  Commission's  complaint 
charges  that  respondent  falsely 
represented  that  its  coffee  filters  are 
manufactured  without  the  use  of 
chlorine  to  clean  and  whiten  them,  and 
that  no  environmentally  harmful 
byproducts  associated  with  traditional 
chlorine  bleaching  are  released  during 
its  new  manufacturing  process.  In  fact, 
the  complaint  alleges,  at  the  time  the 
advertisements  were  disseminated,  "Mi. 
Coffee"  filters  were  bleached  using  a 
chlorine  dioxide  process  with  some 
elemental  chlorine  still  present. 
Moreover,  alihough  the  new  process 
released  fewer  environmentally  harmful 
byproducts  than  previously,  they  were 
not  eliminated  in  the  sludge  byproduct 
of  the  manufacturing  process.  The 
complaint  also  charges  that  in  another 
version  of  its  produd  labeling, 
respondent  represented  without 
adequate  substantiation  that  its  new 
cleaning  and  whitening  process 
"virtually  eliminated"  environmentally 
harmful  byproducts;  that  is,  reduced 
them  to  an  insignificant  level. 

The  complaint  further  charges  that 
Mr.  Coffee  falsely  represented  that  its 
paper  coffee  filters  are  made  of  recycled 
paper,  and  that  the  paperboard  package 
containing  the  filters  is  recyclable.  In 
fact,  the  complaint  alleges  that 
respondent's  paper  coffee  filters  are  not 
made  from  recycled  paper,  and  the 
paperboard  package  is  not  recyclable  by 
the  vast  majority  of  consumers  because 
there  are  only  a  few  collection  facilities 
nationwide  that  accept  that  type  of 
paperboard  package  for  recycling. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
that  respondent  cease  and  desist  from 
misrepresenting,  in  any  manner, 
directly  or  by  implication,  with  respect 
to  any  paper  product  or  package:  the 
extent  to  which  chlorine  is  used  in  its 
manufacture;  the  extent  to  which 
harmful  byproducts  result  fi-om  the 
manufacture  thereof;  the  extent  to 
which  it  is  made  from  recycled 
materials;  and  the  extent  to  which  it  is 
capable  of  being  recycled  or  to  which 
recycling  collection  programs  are 
available.  Part  I  also  contains  a  proviso 
that  allows  the  respondent  to  advertise 
non-corrugated  paperboard  and 
cardboard  products  or  packages  as 
recyclable  without  violating  Part  I  of  the 
order.  The  respondent  may  do  so  if  it 
truthfully  represents  that  a  non- 
corrugated  paperboard  or  cardboard 
product  or  package  is  capable  of  being 
recycled,  and  if  it  discloses  clearly, 
prominently  and  in  close  proximity  to 


the  claim  either  that  the  product  or 
package  is  recyclable  in  the  few 
communities  with  recycling  collection 
programs  for  non-corrugated  paperboard 
or  cardboard;  or  states  the  approximate 
number  of  U.S.  communities  with 
recycling  collection  programs  for  such 
product  or  package;  or  states  the 
approximate  percentage  of  the  U.S. 
population  or  U.S.  communities  to 
which  recycling  collection  programs  for 
such  product  or  package  are  available. 

Part  II  of  the  proposed  order  provides 
that  if  the  respondent  represents  in 
advertising  that  its  product  packaging  or 
paper  products  offer  any  environmental 
benefit,  it  must  have  competent  and 
reliable  evidence,  which,  when 
appropriate,  must  be  competent  and 
reliable  scientific  evidence,  to  support 
the  representation.  This  language  is 
different  in  two  respects  from  the 
language  in  certain  other  Commission 
consent  orders  covering  a  broad  range  of 
environmental  benefit  claims.  Those 
orders  require  the  respondent  to  have 
competent  and  reliable  scientific 
evidence  that  substantiates  such  claims, 
and  in  some  cases,  additionally  require 
that  the  respondent  state  the  specific 
nature  of  the  claimed  environmental 
benefit,  if  it  is  not  clear  from  the 
context.  The  modifications  in  the 
language  contained  in  the  proposed 
order  are  intended  to  clarify  the 
respondent's  compliance  obligations 
under  the  order. 

The  Commission's  Guides  for  the  Use 
of  Environmental  Marketing  Claims 
("Guides")  slate  that  environmental 
claims  must  always  be  substantiated  by 
competent  and  reliable  evidence,  which 
will  "often"  require  competent  and 
reliable  scientific  evidence.'  The 
language  contained  in  Part  II  of  the 
proposed  order  is  consistent  with  that 
standard,  by  requiring  that  the 
respondent  have  competent  and  reliable 
scientific  evidence  "when  appropriate." 
In  addition,  as  the  Guides  state,  an 
advertiser  is  required  to  substantiate 
every  express  and  material,  implied 
claim  that  its  representations  convey  to 
reasonable  consumers  about  an 
objedive  feature  of  the  product.  The 
Guides  further  note  that  general 
environmental  benefit  claims  may 
convey  a  wide  range  of  meanings  to 
consumers.*  Unless  all  such  meanings 
can  be  substantiated,  the  Guides  state 
that  broad  environmental  claims  should 
be  avoided  or  qualified.  Under  this 
analysis,  the  Commission  believes  that 

'  Federal  Trade  Commission  Guides  for  the  Us« 
of  EnviroiunenUl  Marketing  Claims.  57  Fed.  Reg. 
36.363.  36.364.  (Aug.  13.  1992)  (to  be  codified  at  16 
CFR  260.5). 

»/rf  at  36.365  (to  be  codified  at  16  CFR  260.7(a)). 
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the  requirement  that  the  respondent 
have  subslantiation  for  whatever 
representations  its  claims  convey  to 
consjamers  provides  adequate  guidance 
to  the  respondent  of  its  obligations 
under  the  order. 

Part  III  of  the  proposed  order  permits 
respondent  to  deplete  its  existing 
inventory  of  product  packaging  in  the 
normal  course  of  business  without 
violating  the  order  until  August  31, 
1993.  The  proposed  order  also  requires 
respondent  to  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  company  ofBcials,  to 
noUfy  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order,  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Quk, 
Secretary. 
(FR  Doc.  93-8695  Filed  4-13-93;  8:45  am) 

BIUJNGCOOC  fTSO-OI-M 


[Fit*  No.  902  3225] 

BPI  EnvironiTMntal,  Inc.;  Proposed 
Consent  Agreement  With  Analysis  To 
AJd  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  Hnal 
Commission  approval,  would  prohibit, 
among  other  things,  a  Massachusetts- 
based  corporation  from  making 
unsubstantiated  degradability  or  other 
environmental  benefit  representations 
for  its  plastic  grocery  store  bags  or  any 
plastic  product  it  markets  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  14,  1993. 
AOORESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159, 6th  St.  and  Pa.  Ave.  N\V., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Cooper,  Boston  Regional  Office, 
Federal  Trade  Commission,  10 
Causeway  St.,  room  1184,  Boston.  MA 
02222-1073.  (617)  565^7240. 
SUPPl^MENTARY  MFORMAHON:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 


Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR4.9(b){6){ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  BPI  Environmental.  Inc., 
successor  to  Beresford  Packaging,  Inc..  a 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  inve-stigation  of 
certain  acts  and  practices  of  BPI 
Environmental,  Inc.,  successor  to 
Beresford  Packaging,  Inc.,  a  corporation, 
hereinafter  sometimes  referred  to  as 
proposed  respondent,  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated. 

It  is  hereby  agreed  by  and  between 
BPI  Environmental,  Inc.,  by  its  duly 
authorized  officer,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  BPI 
Environmental,  Inc.  ("BPI")  is  a 
Delaware  corporation  with  its  office  and 
principal  place  of  business  located  at 
155  Myles  Standish  Boulevard, 
Taunton,  Massachusetts  02780. 
Beresford  Packaging.  Inc.  ("Beresford") 
was  a  Massachusetts  corporation  with 
its  office  and  principal  place  of  business 
located  at  155  Myles  Standish 
Boulevard,  Taunton,  Massachusetts 
02780.  On  or  about  August  2,  1990, 
Beresford  was  merged  into  BPI,  at  which 
time  the  separate  corporate  existence  of 
Beresford  ceased  and  BPI  became  the 
surviving  corporation.  BPI,  as  the 
successor  in  merger  to  Beresford,  is  the 
legal  successor  to  Beresford  and  is 
responsible  for  the  acts  or  practices  of 
Beresford  alleged  in  the  attached  draft 
complaint. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 


validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Ju.stice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  respondent,  in 
which  event  it  will  take  such  action  as 
it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  such  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
hereby.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
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required  to  file  one  or  more  csmpliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  hable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definition 

For  purposes  of  this  Order,  the 
following  definition  shall  apply: 

"BPI  Environmental  plastic  product" 
means  any  product  or  product 
packaging  composed  of  plastic,  in  whole 
or  in  part,  including  but  not  limited  to 
plastic  grocery  bags  or  sacks,  plastic  T- 
shirt  begs  or  sacks,  plastic  produce  bags 
or  sacks,  and  plastic  bakery  bags  or 
sacks,  that  is  offered  for  sale.  sold,  or 
distributed  by  respondent,  its  successors 
and  assigns,  or  that  is  distributed  to  the 
public  by  any  other  person,  corporation 
or  third  party  who  has  purchased  said 
plastic  product  from  respondent,  its 
successors  and  assigns,  under  the  "BIO- 
SAC"  or  "PHOTO-SAC"  brand  names 
or  any  other  brand  name  of  respondent. 
its  successors  and  assigns;  and  also 
means  any  plastic  product  that  is  sold 
or  distributed  to  the  public  by  tliird 
parties  under  private  labeling 
agreements  with  respondent,  its 
successors  and  assigns. 

//  IS  otdercd.  That  respondent  BPI 
Eiivirontnental.  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  officers, 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale.  sale,  or 
distribution  of  any  BPI  Environmental 
plastic  product,  in  or  affecting 
commerce,  es  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
by  word  or  depiction,  that: 

(1)  That  any  such  plastic  product  is 
"degradable,"  "biodegradable."  or 
"photodegradable";  or. 

(2)  Through  the  use  of  such  terms  as 
"degradable,"  "biodegradable,** 
"photodegradable,"  or  any  other 
substantially  similar  term  or  expression,  that 
the  degradability  of  any  such  plastic  product 
offers  any  environmental  benefits  when 
disposed  of  as  trash  in  a  sanitary  landfill,  or 
when  incincerated. 

unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  a  reasonable  basis  for 
such  representation,  consisting  of 
competent  and  reliable  scientific 
evidence  that  substantiates  such 


representation.  To  the  extent  such 
evidence  of  a  reasonable  basis  consists 
of  scientific  or  professional  tests, 
analyses,  research,  studies,  or  any  other 
evidence  based  on  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable"  only  if  those  tests,  analyses, 
research,  studies,  or  other  evidence  are 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so. 
and  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

n 

It  is  further  ordered.  That  respondent 
BPI  Environmental.  Inc..  a  corporation, 
its  successor  and  assigns,  and  its 
officers,  representatives,  agents,  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  or  distribution  of  any  BPI 
Environmental  plastic  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Aci.  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  by  word  or  depiction,  that 
any  such  product  offers  any 
environmental  benefit,  unless  the 
specific  nature  of  that  benefit  is  clear 
from  the  context  or  is  disclosed  clearly, 
prominently  and  in  close  proximity 
thereto;  and.  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  a  reasonable  basis, 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representation.  To  the  extent  such 
evidence  of  a  reasonable  basis  consists 
of  scientific  or  professional  tests, 
analyses,  research,  studies,  or  any  other 
evidence  based  on  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable"  only  if  those  tests,  analyses, 
research,  studies,  or  other  evidence  are 
conducted  and  evaluated  in  an  objective 
manner  by  f>ersons  qualified  to  do  so. 
and  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results.  For 
purposes  of  this  provision,  a  disclosure 
el.sewhere  on  the  product  or  product 
package  shall  be  deemed  to  be  "in  close 
proximity"  to  such  representation  if 
there  is  a  clear  and  conspicuous  cross- 
reference  to  the  disclosure.  The  use  of 
an  asterisk  or  other  symbol  shall  not 
constitute  a  clear  and  conspicuous 
cross-reference.  A  cross-reference  shall 
be  deemed  clear  and  conspicuous  if  it 
is  of  sufficient  prominence  to  be  readily 
noticeable  and  readable  by  the 
prospective  purchaser  or  consumer 
when  examining  the  principal  display 


panel  of  the  product  or  product  package. 
The  principal  display  panel  of  the 
product  or  product  package  is  that  part 
of  the  product  or  product  package  that 
faces  the  consumer  when  presented 
under  normal  and  customary  conditions 
of  display  for  retail  sale  or  distribution. 

ni 

It  is  further  ordered  That,  for  a  period 
of  three  (3)  years  from  the  date  that  any 
representation  covered  by  this  Order  is 
last  disseminated,  respondent  shall 
maintain  and  upon  request  make 
available  to  the  Commission  for 
inspection  and  copying: 

A.  All  materials  that  were  relied  upon 
to  substantiate  such  representation;  and 

B.  All  test  reports,  studies,  surveys, 
demonstrations  or  other  evidence  in 
respondent's  pos.session  or  control,  that 
contradict,  qualify,  or  call  into  question 
such  representation  or  the  basis  relied 
upon  for  such  representation. 

IV 

It  is  further  ordered  That  respondent 
shall  distribute  a  copy  of  this  Order 
within  sixty  (60)  days  after  service  of 
this  Order  upon  them  to  each  of  its 
operating  divisions  and  to  each  of  its 
officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation  of 
labeling  or  the  preparation  or  placement 
of  advertisements  or  other  such  sales  or 
promotional  materials  covered  by  this 
Order. 


It  is  further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as  a 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 
affect  comphance  obligations  under  this 
Order. 

VI 

It  is  further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it.  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  respondent  BPI  Environmental. 
Inc.,  successor  to  Beresford  Packaging. 
Inc. 
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The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  Hnal 
the  agreement's  proposed  order. 

This  matter  concerns  the  product 
labeling  and  advertising  of  BPI 
Environmental,  Inc.'s  BIO-SAC"^  and 
PHOTO-SAC™  plastic  grocery  sacks. 
The  Commission's  complaint  charges 
that  the  respondent's  labeling  and 
advertising  for  its  BIO-SAC™  plastic 
grocery  sacks  contained  unsubstantiated 
representations  concerning  the 
product's  alleged  biodegradability  and 
the  environmental  benefits  that  could  be 
obtained  when  the  product  is  disposed 
of  as  trash.  The  complaint  alleges  that 
the  respondent  represented  that  its  BIO- 
SACT*^  plastic  grocery  sacks  offer  a 
significant  environmental  benefit  when 
consumers  dispose  of  them  as  trash,  and 
that  they  will  completely  break  down, 
decompose,  and  return  to  nature  within 
3  to  6  years  when  buried  in  landfills. 
The  Commission's  complaint  also 
charges  that  the  respondent's  labeling 
and  advertising  for  its  PHOTO-SACT"^ 
plastic  grocery  sacks  contained 
unsubstantiated  representations 
concerning  the  product's  alleged 
degradability  and  the  environmental 
benefits  that  could  be  obtained  when 
the  product  is  disposed  of  as  trash.  The 
complaint  alleges  that  the  respondent 
represented  that  its  PHOTO-SAC™ 
plastic  grocery  sacks  offer  a  significant 
environmental  benefit  when  consumers 
dispose  of  them  as  trash,  and  that  they 
will  completely  break  down, 
decompose,  and  return  to  nature  in  a 
reasonably  short  period  of  time  after 
consumers  dispose  of  them  as  trash. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
the  respondent  to  cease  representing 
that  any  of  its  plastic  products,  or 
plastic  products  it  manufactures  and 
sells  to  third  parties  for  further  sale  or 
distribution  to  the  public,  are 
"degradable,"  "biodegradable,"  or 
"photodegradable,"  or  more 
specifically,  through  the  use  of  such 
terms  or  similar  terms,  that  such  plastic 
products  offer  any  environmental 
benefits  compared  to  other  products 
when  disposed  of  as  trash  in  a  sanitary 
landfill,  or  incinerated,  luiless  the 


respondent  has  a  reasonable  basis  for 
such  representations  at  the  time  they  are 
made. 

Part  II  of  the  proposed  order  provides 
that  if  the  respondent  represents  in 
advertising  that  its  products  offer  any 
environmental  benefit,  it  must  state  the 
specific  nature  of  that  benefit,  if  it  is  not 
clear  from  the  context,  and  it  must  have 
competent  and  reliable  scientific 
evidence  to  support  the  representation. 
The  Commission  is  also  issuing 
proposed  consent  orders  with  Mr. 
Coffee,  Inc.,  North  American  Plastics 
Corporation,  and  DeMert  &  Dougherty, 
Inc..  settling  charges  regarding 
environmental  claims  made  by  those 
companies.  The  orders  in  those  cases 
contain  certain  differences  with  respect 
to  these  requirements,  which  are 
discussed  in  the  analyses  to  aid  public 
comment  for  those  cases. 

The  proposed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials  and 
employees,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
and  to  file  one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donatd  S.  Qark, 
Secretary. 

Statement  of.  Commissioner  Deborah  K. 
Owen,  Concurring  in  Part  and  Dissenting  in 
Part  in  the  Matters  of  BPI  Environmerttal, 
Inc..  File  No.  902-3225  and  Demert  & 
Dougherty.  Inc..  File  No.  912-3063  March  30. 
1993. 

Today,  the  Commission  issues  for 
public  comment  four  consent 
agreements  in  cases  involving 
environmental  claims,  which  highlight  a 
disturbing  trend  toward  baffling 
inconsistencies  among  Commission 
orders  affecting  similarly  situated 
respondents.  The  consent  order  against 
BPI  Environmental,  Inc.  contains  a 
provision  prohibiting  any 
environmental  benefit  claim  for  the 
covered  products,  unless  the  specific 
nature  of  the  benefit  is  either  disclosed 
or  is  clear  from  the  context,  and  unless 
the  respondent  can  substantiate  the 
claim  with  competent  and  reliable 
scientific  evidence.  By  contrast,  three  of 
the  orders  issued  today — Demert  4 
Dougherty,  Inc.,  Mr.  Coffee,  Inc.,  File 
No.  912-3036,  and  North  American 
Plastics,  Corp.,  File  No.  902-3184— like 
the  order  in  Archer  Daniels  Midland 


Company,  File  No.  902-3283.  issued  for 
comment  earlier,  do  not  contain  this  so- 
called  "specificity"  requirement.  In  my 
view,  no  factors  distinguish  the  BPI 
matter  to  warrant  this  inconsistent 
treatment.  Thus,  I  dissent  from  the 
inclusion  of  the  specificity  requirement 
in  the  proposed  BPI  order. 

As  noted,  the  BPI  order  also  imposes 
a  scientific  evidence  standard  for  any 
environmental  benefit  claim,  a  standard 
repeated  in  the  Demert  order.  Yet.  it  is 
possible  that  certain  environmental 
claims  may  be  substantiated  with 
competent  and  reliable  evidence  that  is 
not  necessarily  "scientific."  In  fact,  this 
is  explicitly  recognized  in  both  Mr. 
Coffee  and  North  American  Plastics,  in 
which  the  proposed  orders  require 
substantiation  consisting  of  "competent 
and  reliable  evidence,  which  when 
appropriate  must  be  competent  and 
reliable  scientific  evidence"  (emphasis 
added).  In  addition,  the  proposed  order 
in  Archer  Daniels  Midland  did  not 
require  scientific  evidence  for  the  same 
broad  category  of  claims.  Again,  I  find 
no  factors  that  justify  this  disparate 
treatment  of  similarly  situated 
respondents.  Therefore,  I  dissent  with 
respect  to  those  parts  of  the  BPI  and 
Demert  proposed  orders  that  mandate 
"scientific"  evidence  for  a  broad 
category  of  claims,  which,  by  its 
breadth,  includes  claims  that  may  not 
require  scientific  substantiation. 

The  Commission  has  one  more  chance 
to  correct  these  unmerited 
inconsistencies.  Although  it  is  a 
procedure  that  I  believe  should  have 
been  unnecessary,  the  Commission 
could  still  consider  any  comments 
received  on  these  points  so  that  the 
respondents  might  be  placed  on  an 
equal  footing  before  the  orders  are 
issued  in  final. 

[PR  Doc.  93-8693  Filed  4-13-93;  8:45  am) 
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[File  No.  912  3237] 

Orkin  Exterminating  Company,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  Georgia  pesticides 
corporation  from  advertising  or 
representing  that  its  pesticides  are  as 
safe  as  some  common  household 


products  or  that  they  pose  no  significant 
risk  to  human  health  or  the 
environment,  without  possessing 
competent  and  rehable  scientific 
evidence  to  substantiate  the  claims. 
DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  Comments  should  be 
directed  to  :  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Wilkenfeld.  FTC/S-^002. 
Washington,  DC  20580.  (202)  326-3150. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreeiuenl  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Orkin 
Exterminating  Company,  Inc.,  a 
corporation  ("Orkin"  or  "proposed 
respondent"),  and  it  now  appearing  that 
proposed  respondent  is  willing  to  enter 
into  an  agreement  to  cease  and  desist 
from  the  use  of  certain  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Orkin,  by  its  duly  authorized  officer, 
and  its  attorney,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  Orkin  is  a 
corporation  organized,  existing,  and 
doing  business  imder  and  by  virtue  of 
the  laws  of  the  State  of  Delaware  with 
its  offices  and  principal  place  of 
business  located  at  2170  Piedmont 
Road.  NE.,  Atlanta.  Georgia  30324. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  right  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
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validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  in  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
the  agreement  and  so  notify  the 
proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  of  facts,  other  than 
jurisdictional  facts,  or  of  violations  of 
law  as  alleged  in  the  draft  of  complaint 
here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  the 
proposed  respondent.  (1)  issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  the 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 
be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
mayie  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 


that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  the  purposes  of  this  Order: 

1.  "Pesticide"  shall  mean  any 
substance  or  mixture  of  substances 
intended  for  preventing,  destroying, 
repelling,  or  mitigating  any  pest  (as 
defined  in  40  CFR  152.5)  or  intended  for 
use  as  a  plant  regulator,  defoliant,  or 
desiccant. 

2.  "Pesticide  Product"  shall  mean  a 
pesticide  in  the  particular  form 
(including  composition,  packaging,  and 
labeling)  in  which  the  pesticide  is.  or  is 
intended  to  be.  delivered  or  applied. 

I 

It  is  ordered  that  respondent  Orkin 
Exterminating  Company.  Inc..  a 
corporation,  its  successors  and  assigns. 
and  its  officers,  representatives,  agents 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division  or 
other  device,  in  connection  with  the 
advertising,  labeling,  offering  for  sale, 
sale,  distribution  or  use  of  any 
residential  lawn  care  services  which  use 
any  pesticide  or  pesticide  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  do  forthwith  cease  and 
desist  from: 

A.  Representing  in  any  manner, 
directly  or  by  implication,  that: 

1.  The  pesticicles  it  uses  in  its 
residential  lawn  care  service's,  when 
used  as  directed  in  such  services,  are  as 
safe  or  safer  than  common  household 
products  such  as  suntan  lotion  and 
shaving  cream;  or 

2.  The  pesticides  it  uses  in  its 
residential  lawn  care  services,  when 
used  as  directed  in  such  services,  are 
practically  non-toxic  and  do  not  pose 
any  significant  risk  to  human  health  and 
the  environment;  or 

B.  Making  any  representation  in  any 
manner,  directly  or  by  implication, 
concerning  the  safety  or  degree  of  risk 
to  human  health  or  the  environment  of 
any  pesticides  it  uses  in  its  residential 
lawn  care  services,  unless,  at  the  time  of 
making  such  representation,  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  For 
purposes  of  this  Order,  "competent  and 
reliable  scientific  evidence"  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence  that  has  been  conducted 
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and  evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  by  others 
in  the  profession  or  science  to  yield 
accurate  and  reliable  results. 

Provided  however,  that  nothing  in  this 
Order  shall  prohibit  respondent  from 
disseminating  (1)  any  pesticide  label 
approved  by  the  United  States 
Environmental  Protection  Agency,  or  (2) 
any  Material  Safety  Data  Sheets 
prepared  pursuant  to  29  CFR  1910.1200 
by  a  source  other  than  respondent  or  its 
agent,  unless  at  the  time  of 
dissemination  of  the  Material  Safety 
Data  Sheets  respondent  knew  or  should 
have  known  that  the  representation  was 
deceptive. 

U 

It  is  further  ordered  that  for  five  (5) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
Order,  respondent,  or  its  successors  or 
assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  were  relied  upon 
to  substantiate  any  representation 
covered  by  this  Order;  and 

B.  All  tests,  rep>orts,  studies,  surveys, 
demonstrations  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation. 

m 

It  is  further  ordered  that  respondent 
shall  forthwith  distribute  a  copy  of  this 
Order  to  each  of  its  operating  divisions 
and  to  each  of  its  ofBcers,  agents, 
representatives  or  employees  engaged  in 
the  preparation  and  placement  of 
advertisements  or  other  such  sales 
materials  covered  by  this  Order. 

IV 

It  is  further  ordered  that  resp>ondent 
shall  notify  the  Commission  at  least 
thirty  (lO)  days  prior  to  any  prof>osed 
change  in  the  corporation  such  as  a 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries  or  any  other  change  in 
the  corporation  which  may  afl^ect 
compliance  obligations  under  this 
Order. 


It  is  further  ordered  that  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it,  and  at  such  other 
times  as  the  Commission  may  require 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 


manner  and  form  in  which  it  has 
compiled  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  Bnal  approval,  an 
agreement  containing  a  consent  order 
from  Orkin  Exterminating  Company, 
Inc.  ("Orkin"  or  "respondent"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertisements 
regarding  the  safety  of  the  pesticides 
used  in  respondent's  residential  lawn 
care  services.  The  Commission's 
proposed  complaint  in  this  matter 
alleges  that  through  its  advertising  for 
its  lawn  care  services,  respondent  made 
unsubstantiated  claims  that  its  lawn 
care  pesticides  are  as  safe  or  safer  than 
common  household  products  like 
simtan  lotion  and  shaving  cream,  and 
that  its  pesticides  are  practically  non- 
toxic and  do  not  pose  any  significant 
risk  to  human  health  and  the 
environment. 

The  proposed  consent  order  contains 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  LA.  of  the  proposed  order 
prohibits  respondent  from  representing 
that  the  pesticides  it  uses  in  its 
residential  lawn  care  services,  when 
used  as  directed  in  such  services,  are  as 
safe  or  safer  than  common  household 
products  such  as  sun  tan  lotion  and 
shaving  cream,  and  that  the  pesticides 
used  in  its  residential  lawn  care 
services,  when  used  as  directed  in  such 
services,  are  practically  non-toxic  and 
do  not  pose  any  significant  risk  to 
human  health  or  the  environment, 
unless  respondent  has  a  reasonable 
basis,  consi.cting  of  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation,  at  the 
time  the  claims  are  made. 

Fart  I.B.  of  the  proposed  order 
prohibits  respondent  from  making  any 
representation  concerning  the  safety  or 
degree  of  risk  to  human  health  or  the 
environment  of  any  pesticide  or 
pesticide  product  is  uses  in  its 
residential  lawn  care  services,  unless 
respondent  has  a  reasonable  basis, 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates  the 


representation,  at  the  time  the  claim  is 
made. 

Part  I.E.  of  the  proposed  order  further 
provides  that  nothing  in  the  order 
prohibits  respondent  from 
disseminating  (1)  any  {>esticide  label 
approved  by  the  United  States 
Environmental  Protection  Agency,  or  (2) 
any  Material  Safety  Data  Sheets 
prepared  pursuant  to  29  CFR  1910.1200 
by  a  source  other  than  respondent  or  its 
agent,  unless  at  the  time  of  the 
dissemination,  respondent  knew  or 
should  have  known  that  the 
representation  was  deceptive. 

For  purposes  of  parts  I.A  and  I.B  of 
the  propo.sed  Order,  "competent  and 
rehable  scientiHc  evidence"  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence  that  has  been  conducted 
and  evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so,  using 
procedures  generally  accepted  by  others 
in  the  profession  or  science  to  yield 
accurate  and  reliable  results. 

Part  II.  of  the  proposed  order  requires 
respondent  to  maintain  and  make 
available  to  the  Commission  materials 
relied  upon  to  substantiate  any  claim 
covered  by  the  order,  tests,  reports, 
studies,  surveys,  demonstrations  or 
other  evidence  that  contradict  any  such 
claim. 

Part  III.  of  the  proposed  order  requires 
respondent  to  distribute  a  copy  of  the 
order  to  its  operating  divisions,  ofBcers. 
agents,  representatives  and  employees. 

Part  IV.  of  the  proposed  order  also 
requires  respondent  to  notify  the 
Commission  prior  to  any  change  in  the 
corporation  that  may  affect  compliance 
obligations  arising  out  of  the  order. 

Part  V.  of  the  proposed  order  requires 
respondent  to  frle  compliance  reports 
with  the  Commission. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Clark. 
Secretary. 

IFR  Doc.  93-B691  Filed  4-13-93;  8 :4S  am) 
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[File  No.  902  3177] 

National  Media  Corp.,  et  al.;  Proposed 
Consent  Agreement  With  Analysts  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 


methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  the  Pennsylvania- 
based  corporations  from  disseminating 
the  infomercials  for  Cosmetique 
Francais  or  for  Crystal  Power  in  the 
future  and  from  making  false  claims 
regarding  the  efficacy  of  the  products  or 
any  similar  cellulite  treatment  product 
or  similar  crystalline  stone.  The  consent 
agreement  would  require  that  a 
disclosure  statement  be  placed  in 
certain  video  advertisements,  and 
would  require  the  respondents  to  pay 
$275,000  into  a  fund  to  be  administered 
by  the  Commission. 
DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
AOOflESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
F0«  FURTHER  INFORMATION  CONTACT: 
Patricia  Hensley,  Seattle  Regional 
Office,  Federal  Trade  Commission,  2806 
Federal  Bldg..  915  Second  Ave.,  Seattle, 
WA  98174.  (206)  220-6350. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  pubhc  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  National  Media 
Corporation,  and  Media  Arts  International. 
Ltd.,  corporations. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  National 
Media  Corporation  and  Media  Arts 
International,  Ltd.,  corporations, 
hereinafter  sometimes  referred  to  as 
proposed  respondents,  and  it  now 
appearing  that  proposed  respondents 
are  willing  to  enter  into  an  agreement 
containing  an  order  to  cease  and  desist 
from  the  acts  and  practices  being 
investigated, 

It  is  hereby  agreed  by  and  between 
National  Media  Corporation  and  Media 
Arts  International,  Ltd.,  corporations,  by 
their  duly  authorized  officer  and  their 
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attorneys,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  National 
Media  Corporation  is  a  Delaware 
corporation  with  its  principal  office  and 
place  of  business  at  4360  Main  Street, 
Philadelphia.  Pennsylvania  19127. 

2.  Proposed  respondent  Media  Arts 
International,  Ltd.,  is  a  Delaware 
corporation  with  its  principal  office  and 
place  of  business  at  1875  Campus 
Commons  Road,  suite  200,  Reston, 
Virginia  22091. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondents  waive: 

a.  Any  further  procedural  steps; 

b.  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

c.  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

d.  All  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  togetlier  with  the  draft 
of  complaint  contemplated  hereby  and 
related  material  pursuant  to  §  2.34  of  the 
Commission's  Rules,  will  be  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  the  jurisdictional 
facts,  or  of  violations  of  law  as  alleged 
in  the  draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 


make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  vnthin  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  rights 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order;  Definitions 

For  purposes  of  this  Order, 
"competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

I. 

It  is  ordered,  That  respondents 
National  Media  Corporation  and  Media 
Artslntemational.  Ltd.,  corporations, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  ftt)m  selling, 
broadcasting  or  otherwise 
disseminating,  or  assisting  others  to  sell, 
broadcast  or  otherwise  disseminate,  in 
part  or  in  whole: 


19448  Federal  Register  /  Vol.  58,  No.  70  /  Wednesday,  April  14.  1993  /  Notices 


A.  The  30-minute  television 
advertisement  for  Cosmetique  Francais 
described  in  the  complaint  and 
scmetimes  known  as  "Cellulite  Free  in 
28  Days." 

B.  The  30-minute  television 
adverti.<;ement  for  crystals  described  in 
the  complaint  and  sometimes  known  as 
"Cr>stal  Power." 

II. 

It  is  further  ordered.  That  respondents 
National  Media  Corporation  and  Media 
Arts  International.  Ltd.,  corporations, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  oiher  device,  do  forthwith 
cease  and  desist  from: 

A.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  Cosmetique 
Francais  or  any  substantially  similar 
cellulite  treatment  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  that: 

(1 1  Use  of  such  product  substantially 
reduces  or  eliminates  cellulite; 

(2)  Use  of  such  product  stin^uletes 
dermal  metabolism; 

(3)  Use  of  such  product  substajitially 
reduces  or  eliminates  cellulite  in  28 
days; 

(4)  Continued  use  of  such  p-oduct 
once  or  twice  a  week  after  the  cellulite 
has  been  reduced  or  eliminated  will 
prevent  its  recurrence;  or 

(5)  Use  of  such  product  is  more 
effective  than  dieting  or  exercise  in 
reducing  or  eliminating  celluhte. 

For  purposes  of  this  part  II,  a 
"substantially  similar  cellulite  treatment 
product"  shall  be  defined  as  any 
product  of  substantially  similar 
composition  or  possessing  substantially 
similar  properties. 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  packaging,  labeling, 
advertising,  piomotion,  offering  for  sale, 
sale  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  that: 

(1)  Use  of  such  product  or  service 
substantially  reduces  or  elimiiiates 
cellulite; 

(2)  Use  of  such  product  or  service 
stimulates  dermal  metabolism; 

(3)  Use  of  such  product  or  service 
substantially  reduces  or  eliminates 
cellulite  in  28  days; 

(4)  Continued  use  of  such  product  or 
service  once  or  twice  a  week  alter  the 


cellulite  has  been  reduced  or  eliminated 
will  prevent  its  recurrence;  or 

(5)  Use  of  such  product  or  service  is 
more  effective  than  dieting  or  exercise 
in  reducing  or  eliminating  cellulite. 

unless  such  representation  is  true  and. 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scienti.^c  evidence  that  substantiates  the 
representation. 

m. 

It  is  further  ordered.  That  respondents 
National  Media  Corporation  and  Media 
Arts  International,  Ltd.,  corporations, 
tfieir  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  do  forthwith 
cease  and  desist  from: 

A.  Representing,  in  any  mariner, 
directly  or  by  implication,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  crystals  or  any 
substantially  similar  crystalline  stone  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  that: 

(1)  Use  of  such  product  can  cure 
breast  cancer;  or 

(2)  Use  of  such  product  can  eliminate 
lumps  in  women's  breasts. 

For  purposes  of  this  Part  III,  a 
"substantially  similar  crystalline  stone" 
shail  be  defined  as  a  mineral  substance 
having  a  crystalline  structure. 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Ad,  tliat: 

(1)  Use  of  such  product  or  service  can 
cure  breast  cancer; 

(2)  Use  of  such  product  or  service  can 
eliminate  lum.ps  in  women's  breasts; 

(3)  Such  product  or  service  has  the 
ability  to  cure  or  lower  the  risk  of 
disease. 

unless  such  representation  is  true  and, 
at  the  lime  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substaiiUates  the 
representation. 

IV. 

It  is  further  ordered,  That  respondents 
National  Media  Corporation  and  Media 
Arts  International,  Ltd..  corporations, 
their  successors  and  assigns,  arid  their 
officers,  agents,  representatives,  and 
employees,  directly  or  through  any 


partnership,  corporation,  subsidiary, 
division  or  other  device,  do  forthwith 
cease  and  desist  from: 

A.  Representing,  in  any  manner, 
directly  or  by  implication,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  HP-9000  or  any 
substantially  similar  product  in  or 
effecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  that  such  product  is 
completely  safe  for  use  on  human  skin 
or  will  not  hurt  or  harm  the  skin  in  any 
way. 

For  purposes  of  this  Part  FV,  a 
"substantially  similar  product"  shall  be 
defined  as  any  product  that  is 
advertised  as  a  stain  remover  or 
cleaning  product  and  that  contains  as  an 
ingredient:  naphtha,  sodium 
hydrosulfite,  sodium  phosphate  or 
sodium  carbonate. 

B.  Making  any  representation,  in  any   ■ 
manner,  directly  or  by  implication,  in 
connection  with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  stain-removal 
or  cleaning  product  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
the  Federal  Trade  Comir.ission  Act, 
about  the  safety  or  health  risks 
associated  with  the  use  of  such  product, 
unless  such  representation  is  true  and, 

at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 

V. 

It  is  further  ordered.  That  respondents 
National  Media  Corporation  and  Media 
Arts  International.  Ltd..  corporations, 
their  successors  and  assigns,  and  their 
offic-ers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  in  connection  with  the 
packaging,  labeling,  advertising, 
promotion,  offering  for  sale,  sale  or 
distribution  of  the  Magic  Wand  or  any 
other  immersion-style  kitchen  mixer  of 
similar  size  and  construction  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  that: 

A.  The  product  can  crush  a  whole, 
fresh  pineapple  in  seconds. 

B.  Skim  mdk  whipped  by  the  product 
can  be  used  as  mousse- like  desserts  and 
cake  frosting. 

VI. 

7f  is  further  ordered,  That  respondents 
National  Media  Corporation  and  Media 
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Arts  Intomational.  Ltd..  corporations, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale 
sale,  or  distribution  of  any  product  or 
semes  m  or  affecting  commerce,  as 
"commerDB"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from: 

A.  Making  any  representation,  in  any 
manner,  directly  or  by  implication, 
regarding  the  performance,  benefits, 
efficacy  or  safety  or  any  food,  drug  or 
device,  as  those  terms  are  defined  in 
s»*ction  15  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  55.  unless  at 
the  time  of  making  such  representation 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation;  provided,  however,  That 
any  such  representation  for  any  food 
product  that  is  specifically  permitted  in 
labeling  for  such  food  product  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990  will  be  deemed  to  be 
substantiated  by  competent  and  reliable 
scientific  evidence;  provided,  further. 
That  any  such  representation  for  any 
over-the-counter  drug  product  that  is 
specifically  permitted  in  labeling  for 
such  over-the-counter  drug  product  in 
Final  Regulations  establishing 
conditions  under  which  such  product  is 
safe  and  effective  promulgated  by  the 
Food  and  Drug  Administration  under 
the  Food,  Drug,  and  Cosmetic  Act.  will 
be  deemed  to  be  substantiated  by 
competent  and  reliable  scientific 
evidence. 

B.  Making  any  representation,  in  any 
manner,  directly  or  by  implication. 
regarding  the  performance,  benefits  , 
efficacy  or  safety  of  any  product  or 
service  (other  than  a  product  or  service 
covered  under  Subpart  VI.A  above), 
unless  at  the  time  of  making  such 
representation  respondents  possess  and 
rely  upon  competent  and  reliable 
evidence  that  substantiates  the 
representation. 

VIL  I 

^  It  is  further  ordered.  That  respondents 
National  Media  Corporation  and  Media 
Arts  International,  Ltd.,  corporations, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale. 


sale  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from: 

A.  Representing,  in  any  manner, 
directly  or  by  implication,  that  any 
endorsement  (as  "endorsement"  is 
defined  in  16  CFR  255.0(b))  of  the 
product  or  service  represents  the  typical 
or  ordinary  experience  of  members  of 
the  public  who  use  the  product  or 
service,  unless  such  is  the  case. 

B.  Representing,  in  any  manner, 
directly  or  by  implication,  by  words, 
depictions  or  symbols,  that  such 
product  or  service  has  been  endorsed  by 
a  person,  group  or  organization  that  is 
an  expert  with  respect  to  the 
endorsement  message  unless: 

(1)  The  endorser  is  an  existing  person, 
group  or  organization  whose 
qualifications  give  it  the  expertise  that 
the  endorser  is  represented  as 
possessing  with  respect  to  the 
endorsement;  and 

(2)  The  endorsement  is  supported  by 
an  objective  and  valid  evaluation  or  test 
using  procedures  generally  accepted  by 
experts  in  that  science  or  profession  to 
yield  accurate  and  reliable  results. 
VIII. 

It  is  further  ordered.  That  respondents 
National  Media  Corporation  and  Media 
Arts  International,  Ltd.,  corporations, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  packaging,  labeling, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as    ' 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  in  connection 
with  any  advertisement  depicting  a 
demonstration,  experiment  or  test,  do 
forthwith  cease  and  desist  fttim  making 
any  representation,  in  any  manner, 
directly  or  by  implication,  that  any 
demonstration,  picture,  experiment  or 
test  depicted  in  the  advertisement 
proves,  demonstrates  or  confirms  any 
material  quality,  feature  or  merit  of  any 
product,  when  such  demonstration, 
picture,  experiment  or  test  does  not 
prove,  demonstrate  or  confirm  the 
representation  for  any  reason,  including 
but  not  limited  to: 

A.  The  undisclosed  use  or 
substitution  of  a  material  mockup  or 
prop. 

B.  The  undisclosed  material  alteration 
in  a  material  characteristic  of  the 
advertised  product  or  any  other  material 
prop  or  device  depicted  in  the 
advertisement. 


C.  The  use  oft  visual  perspective  or 
camera,  film,  audio  or  video  technique 
that,  in  the  context  of  the  advertisement 
as  a  whole,  materially  misrepresents  a 
material  iharacteristic  of  the  advertised 
product  or  any  other  material  aspect  of 
the  demonstration. 

DC. 

It  is  further  ordered.  That  respondents 
National  Media  Corporation  and  Media 
Arts  Intwnational,  Ltd,  corporations, 
their  successors  and  assigns,  and  their 
officers,  agents,  representatives  and 
employees,  directly  or  through  any 
partnership,  corporation,  subsidiary, 
division  or  other  device,  in  connection 
with  the  packaging,  labeling, 
adverti.sing.  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  creating, 
producing,  selling  or  disseminating: 

A.  Any  advertisement  that 
misrepresents,  directly  or  by 
implication,  that  it  is  not  a  paid 
advertisement. 

B.  Any  commercial  or  other  video 
advertisement  fifteen  (15)  minutes  in 
length  or  longer  or  intended  to  fill  a 
broadcasting  or  cablecasting  lime  slot  of 
fifteen  (15)  minutes  in  length  or  longer 
that  does  not  display  visually,  in  a  clear 
and  prominent  manner  and  for  a  length 
of  time  sufficient  for  an  ordinary 
consumer  to  read,  within  the  first  thirty 
(30)  seconds  of  the  commercial  and 
immediately  before  each  presentation  of 
ordering  instructions  for  the  product  or 
service,  the  following  disclosu.'e: 

"The  program  you  are  watching  is  a  paid 
advertisement  for  |lhe  product  or  .service]."    ' 

Provided  that.  For  the  purposes  of  this 
provision,  the  oral  or  visual 
presentation  of  a  telephone  number  or 
address  for  viewers  to  contact  to  place 
an  order  for  the  product  or  service  shall 
be  deemed  a  pre.sentation  of  ordering 
instructions  so  as  to  require  the  display 
of  the  disclosure  provided  herein; 
provided  further  that.  For  a  period  of  six 
(6)  months  following  the  date  of  entry 
of  this  Order,  Subpart  IX.B.  shall  not 
apply  to  any  commercial  or  other  video 
advertisement  produced  prior  to  the 
date  of  entry  of  this  Order  that  contains 
a  disclosure  of  the  fact  that  tlie  program 
is  a  paid  advertisement  or  commercial  at 
the  beginning  of  said  program. 

X. 

It  is  further  ordered,  That  respondents 
National  Media  Corporation  and  Media 
Arts  International,  Ltd.,  their  successors 
or  assigns,  shall  pay  to  the  Federal 
Trade  Commission,  by  cashier's  check 
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or  certified  check  made  payable  to  the 
Federal  Trade  Commission  and 
delivered  to  the  Regional  Director, 
Federal  Trade  Ck)mmission.  915  Second 
Avenue,  suite  2806.  Seattle,  Washington 
98174,  the  sum  of  two  hundred  seventy- 
five  thousand  dollars  ($275,000.00). 
Respondents  shall  make  this  payment 
on  or  before  the  tenth  day  following  the 
date  of  entry  of  this  Order.  In  the  event 
of  any  default  on  any  obligation  to  make 
payment  under  this  section,  interest, 
computed  pursuant  to  28  U.S.C.  1961(a). 
shall  accrue  from  the  date  of  default  to 
the  date  of  payment.  The  funds  paid  by 
respondents  shall,  in  the  discretion  of 
the  Federal  Trade  Commission,  be  used 
by  the  Commission  to  provide  direct 
redress  to  purchasers  of  Cosmetique 
Francais,  Crystal  Power  and/or  the 
Magic  Wand.  If  the  Federal  Trade 
Commission  determines,  in  its  sole 
discretion,  that  redress  to  purchasers  of 
these  products  is  wholly  or  partially 
impracticable  or  is  otherwise 
unwarranted,  any  funds  not  so  used 
shall  be  paid  to  the  United  States 
Treasury.  Respondents  shall  be  notified 
as  to  how  the  funds  are  disbursed,  but 
shall  have  no  right  to  contest  the 
manner  of  distribution  cho.sen  by  the 
Commission. 

XI. 

It  is  further  ordered,  That  respondents 
shall  distribute  a  copy  of  this  Ohrder  to 
each  of  their  operating  divisions,  to  each 
of  respondents'  present  and  future 
principals  and  officers,  and  to  every 
present  and  future  employee,  agent  and 
representative  who  performs 
discretionary  functions  in  sales  or 
advertising,  and  shall  secure  from  each 
such  person  a  signed  statement 
acknowledging  receipt  of  the  copy  of  the 
Order. 

xn. 

It  is  further  ordered.  That  respondents 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation,  such  as  a 
dissolution,  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  a  subsidiary,  transfer  of 
the  business  by  assignment  to  another 
entity,  or  any  other  change  in  the 
corporation  that  may  affect  compliance 
obligations  under  the  Order. 

xin. 

It  is  further  ordered,  That  respondents 
shall,  for  five  (5)  years  after  the  date  of 
the  last  dissemination  of  any 
representation  covered  by  this  Order, 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 


A.  Ail  materials  that  were  relied  upon 
in  disseminating  such  representation. 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

C.  All  advertisements  and 
promotional  materials  subject  to  this 
Order. 

XIV. 

/( is  further  ordered,  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
other  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing,  setting  forth  in  detail 
the  manner  and  form  in  which  they 
have  complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  National  Media  Corporation  and 
Media  Arts  International,  Ltd.. 
corporations.  The  proposed  consent 
order  has  been  placed  on  the  public 
record  for  sixty  (60)  days  for  receipt  of 
comments  by  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  sixty  (60)  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  and  take  other  appropriate 
action,  or  make  final  the  proposed  order 
contained  in  the  agreement. 

This  matter  concerns  claims  made  for 
crystals  advertised  as  a  cancer  cure,  a 
cellulite  product,  a  cleaning  product 
and  a  kitchen  mixer.  These  claims  were 
made  in  program-length  television 
commercials  distributed  by  National 
Media  and  Media  Arts.  The  crystals 
were  advertised  on  a  commercial  called 
"Crystal  Power."  The  cellulite  product, 
Cosmetique  Francais,  was  advertised  on 
"Cellulite  Free  in  28  Days."  HP-9000. 
the  cleaning  product,  was  advertised  on 
"Amazing  Discoveries:  HP-9000."  The 
kitchen  mixer,  the  Magic  Wand,  was 
advertised  on  "Amazing  Discoveries: 
M^ic  Wand." 

Tne  Commission's  complaint  in  this 
matter  charges  respondents  with  making 
deceptive  representations  regarding  the 
efficacy  of  Cosmetique  Francais  and  the 
Crystal  Power  crystals.  According  to  the 
complaint,  respondents  falsely  claimed 
that  (1)  use  of  Cosnvetique  Francais 
substantially  reduces  or  eliminates 
cellulite,  use  of  Cosmetique  Francais 
stimulates  dermal  metabolism,  use  of 


Cosmetiqup  Francais  substantially 
reduces  or  eliminates  cellulite  in  28 
days,  continued  use  of  Cosmetique 
Francais  once  or  twice  a  week  after  the 
cellulite  has  been  reduced  or  eliminated 
will  prevent  its  recurrence,  and  use  of 
Cosmetique  Francais  is  more  effective 
than  dieting  or  exercise  in  reducing  or 
eliminating  cellulite;  and  (2)  use  of  the 
Crystal  Power  Crystals  can  cure  breast 
cancer  and  can  eliminate  lumps  in 
women's  breasts.  The  complaint  also 
alleges  that  the  respondents  falsely 
claimed  that  they  possessed  and  relied 
upon  a  reasonable  basis  that 
substantiated  these  representations. 

Further,  the  complaint  charges  the 
respondents  with  making  deceptive 
representations  regarding  the  safety  of 
HP-9000.  According  to  the  complaint, 
respondents  falsely  claimed  that  HP- 
9000  is  completely  safe  for  use  on 
human  skin  and  will  not  hurt  or  harm 
the  skin  in  any  way.  The  complaint  also 
alleges  that  the  respondents  falsely 
claimed  that  they  possessed  and  relied 
upon  a  reasonable  basis  that 
substantiated  these  representations. 

The  complaint  also  charges  the 
respondents  with  making  deceptive 
representations  regarding  the 
performance  of  the  Magic  Wand. 
According  to  the  complaint, 
respondents  falsely  claimed  that  (1)  the 
Magic  Wand  can  crush  a  whole,  fresh 
pineapple  in  seconds  and  (2)  skim  milk 
whipped  by  the  Magic  Wand  can  be 
used  as  mousse-like  desserts  and  cake 
frosting.  Further,  the  complaint  charges 
respondents  with  using  deceptive 
demonstrations  in  the  program- length 
commercial  for  the  Magic  Wand. 
According  to  the  complaint, 
respondents  falsely  claimed  that  (1)  the 
demonstration  of  the  Magic  Wand 
included  an  unaltered,  whole,  fresh 
pineapple  used  to  make  a  tropical  drink 
and  (2)  the  demonstration  of  the  Magic 
Wand  included  mousse-like  desserts 
and  cake  fi-osting  made  from  skim  milk 
whipped  by  the  Magic  Wand.  The 
complaint  charges  that  (1)  respondents 
substituted  crushed  pineapple  pulp 
with  a  slice  of  pineapple  on  top  to 
resemble  a  whole,  fresh  pineapple  and 
(2)  respondents  substituted  Cool  Whip 
dairy  topping  to  resemble  mousse-like 
desserts  and  prepared  frosting  mix  to 
resemble  cake  frosting. 

In  addition,  the  complaint  alleges  that 
respondents  falsely  represented  that  the 
program-length  commercials  for  the  four 
products  are  independent  television 
programs  and  not  paid  commercial 
advertising. 

The  complaint  alleges  that 
respondents  falsely  represented  that 
endorsements  appearing  in  the 
advertisement  for  Cosmetique  Francais 
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reflect  the  typical  or  ordinary 
experiences  of  consumers,  in  terms  of 
eliminating  cellulite,  af^er  using 
Cosmetique  Francais.  Further,  the 
complaint  alleges  that  in  the  program- 
Jength  commercials  for  HP-9000  and 
the  Magic  Wand,  respondents  made 
deceptive  representations  regarding  an 
organization  called  the  National 
Association  of  Advertising  Producers 
(  NAAP").  The  complaint  charges 
respondents  with  falsely  claiming  that 
(1)  the  NAAP  is  an  existing  organization 
whose  qualifications  give  it  the 
expertise  to  evaluate  commercials  for 
their  integrity  and  excellence  and  (2)  the 
NAAP  is  an  entity  that,  at  the  time  of 
providing  its  endorsements,  was 
independent  from  all  of  the  individuals 
and  entities  marketing  the  products. 

The  consent  order  contains  provisions 
designed  to  remedy  the  advertising 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  hiture.  Part  I  of 
the  order  prohibits  respondents  from 
disseminaUng  the  30-rainute  television 
advertisements  known  as  "Crystal 
Power"  and  "Celluhte  Free  in  28  Days." 

Parts  n  and  m  of  the  order  prohibit 
respondents  from  making  specified 
representations  regarding  tlie  efficacy  of 
Cosmetique  Francais  and  the  Crystal 
Power  crystals  or  any  substantially 
similar  cellulite  treatment  product  or 
any  substantially  similar  crystalline 
stone.  Part  n  also  prohibits  respondents 
from  making  specified  cellulite- 
treatment  daims  for  any  product  or 
service  unless  the  representation  is  true 
and  respondents  rely  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representation.  Part  m 
also  prohibits  respondents  from  making 
specified  health  claims  for  any  product 
or  service  unless  the  representation  is 
true  and  respondents  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  IV  of  the  order  prohibits 
respondents  from  making  specified 
representations  concerning  the  safety  of 
HP-9000  or  any  substantially  similar 
stain  remover  or  cleaning  product.  Part 
IV  further  prohibits  respondenU  from 
making  any  claims  about  the  safety  or 
health  risks  of  any  stain-removal  or 
cleaning  product  unless  the 
representation  is  true  and  respondents 
possess  and  rely  upon  competent  and 
reliable  scientific  evidence  that 
substantiates  the  representation. 

Part  V  of  the  order  prohibits 
respondents  from  making  specified 
representations  regarding  the 
performance  of  the  Magic  Wand  or  any 
-"iher  similar  kitchen  mixer. 


Part  VI  of  the  order  prohibits 
respondents  from  making 
representations  about  the  performance, 
benefits,  efficacy  or  safety  of  any  food, 
dnig  or  device  without  competent  and 
reliable  scienliSc  evidence  for  the 
represenutions.  Part  VI  provides  that 
such  representations  for  food  products 
and  over-the-counter  drug  products  will 
be  deemed  substantiated,  as  required  by 
the  order,  if  they  are  specifically 
permitted  in  labeling  by  regulations 
promulgated  by  the  Food  and  Drug 
Administration.  Part  VI  of  the  order  also 
prohibits  respondents  from  making  any 
representations  about  the  performance, 
benefits,  efficacy  or  safety  of  any 
product  or  service  without  a  reasonable 
basis  for  the  representations. 

Part  VII  of  the  order  prohibits 
respondents  from  misrepresenting  that 
any  endorsement  of  a  product  or  service 
represents  the  typical  or  ordinary 
experience  of  members  of  the  public 
who  use  the  product  or  service.  Part  VII 
also  prohibits  respondents  from 
representing  that  an  expert  has  endorsed 
a  product  or  service  unless  (1)  the 
expert  endorser  is  an  existing  person, 
group  or  organization  with  the  expertise 
represented  in  the  endorsement  and  (2) 
the  expert  endorsement  is  supported  by 
an  objective  and  valid  evaluation  or  test. 

Part  VIII  of  the  order  prohibits 
respondents  from  misrepresenting  that 
product  demonstrations  prove  any 
quality,  feature  or  merit  of  any  product. 
The  order  prohibits  deceptive 
demonstration  techniques,  including 
but  not  hmited  to  (1)  the  undisclosed 
use  or  substitution  of  mock-ups  or 
props.  (2)  undisclosed  alterations  in 
characteristics  of  products  or  props,  and 
(3)  use  of  visual  perspectives  or 
techniques  that  misrepresent  product 
characteristics  or  aspects  of 
demonstrations. 

Part  IX  of  the  order  prohibits 
respondents  from  creating,  producing, 
selling  or  disseminating  any 
advertisement  that  misrepresents  that  it 
is  not  a  paid  advertisement.  Part  IX  also 
requires  re.spondents  to  include,  in  any 
advertisement  15  minutes  or  longer,  a 
disclosure  indicating  that  the  program  is 
a  paid  advertisement.  The  order  sets  out 
the  specific  language  for  the  disclosure 
and  the  times  it  must  appear. 

The  order,  ra  Part  X.  also  requires 
respondents  to  pay  $275,000  in 
consumer  redress. 

Parts  Xl-XrV  of  the  order  contaia 
provisions  relating  to  compliance  with 
the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 


the  agreement  and  proposed  order  or  to 

modify  in  any  way  their  terms. 

Donald  S.  Omrk, 

Secretary. 

IFR  Doc.  93-8689  Filed  4-13-93;  8:45  am) 
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(File  No.  902  3184] 

North  American  Plastics  Corp.,  et  al.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Illinois 
corporation  and  its  officer  from  making 
unsubstantiated  degradability  or 
environmental  benefit  representations 
about  their  plastic  bags  in  the  future. 
DATES:  Comments  must  be  received  on 
.  or  before  June  14, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave..  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brinley  Williams,  Cleveland  Regional 
Office,  Federal  Trade  Commission,  668 
Euclid  Avenue,  suite  520-A.  Cleveland 
Ohio  44114,  (216)  522-4210. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721,  15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  the  Matter  of  North  American  Plastics 
Corporation,  ■  corporation:  and  Harold  V. 
Engh.  jr..  individually  and  as  an  officer  of 
said  corporation 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  North 
American  Plastics  Corporation,  a 
corporation,  and  Harold  V.  Engh.  Jr.. 
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individually  and  as  an  officer  of  said 
jorporation,  and  it  now  appearing  that 
North  American  Plastics  Corporation 
and  Harold  V.  Engh,  Jr.,  hereinafter 
sometimes  referred  to  as  proposed 
respondents,  are  willing  to  enter  into  an 
agreement  containing  an  Order  to  Cease 
and  IDesist  from  the  use  of  the  acts  or 
practices  twing  investigated. 

It  is  hereby  agreed  by  and  between 
North  American  Plastics  Corporation,  by 
its  duly  authorized  officer,  and  Harold 
V.  Engh,  Jr.,  individually  and  as  an 
officer  of  said  corporation,  and  their 
attorney  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  North 
American  Plastics  Corporation  is  a 
Delaware  corporation  with  its  office  and 
principal  place  of  business  at  921 
Industrial  Drive,  Aurora,  Illinois  60506. 

Proposed  respondent  Harold  V.  Engh, 
Jr.,  is  an  officer  of  said  corporation.  In 
his  capacity  as  an  officer,  he  formulates, 
directs  and  controls  the  acts  and 
practices  of  said  corporation,  and  his 
business  address  is  the  same  as  that  of 
t^e  corporation. 

2.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the 
attached  draft  Complaint. 

3.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  Decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  Order  entered  pursuant  to 
this  Agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  Agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
Agreement  is  accepted  by  the 
Commission,  it,  together  with  the 
attached  draft  Complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  with  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
Agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
Complaint  (in  such  form  as  the 
circumstances  may  require)  and 
IDecision,  in  disposition  of  the 
proceeding. 

5.  This  Agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
tliat  the  law  has  been  violated  as  alleged 
in  the  attached  draft  Complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 


Complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  Agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  Complaint 
corresponding  in  form  and  substance 
with  the  draft  Complaint  and  its 
Decision  containing  the  following  Order 
to  Cease  and  Desist  in  disposition  of  the 
proceeding,  and  (2)  make  information 
public  with  respect  thereto.  When  so 
entered,  the  Order  to  Cease  and  Desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified,  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  ot)ier 
orders.  The  Order  shall  become  final 
upon  service.  Delivery  by  the  United 
States  Postal  Service  of  the  Complaint 
and  Decision  containing  the  agreed-to 
Order  to  proposed  respondents'  address 
as  stated  in  this  Agreement  shall 
constitute  service.  Proposed 
respondents  waive  any  right  they  may 
have  to  any  other  manner  of  service. 
The  Complaint  attached  hereto  may  be 
used  in  construing  the  terms  of  the 
Order.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  Order  or  in  the 
Agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  Order. 

7.  Proposed  respondents  have  read 
the  Complaint  and  the  Order 
contemplated  hereby.  They  understand 
that  once  the  Order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  Order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  Order 
after  it  becomes  final. 

Order;  Definition 

For  purposes  of  this  Order,  the 
following  definition  shall  apply: 

Plastic  bag  means  any  plastic  grocery 
sack,  or  any  plastic  "disposer"  bag, 
including,  but  not  limited  to,  trash  bags, 
lawn  bags  and  kitchen  bags,  that  is 
offered  for  sale,  sold  or  distributed  to 
the  public  by  respondents,  their 
successors  and  assigns,  under  the 
"North  American  Plastics"  or 
"EnvitoGard"  brand  name,  or  any  other 
brand  name  of  respondents,  their 
successors  and  assigns;  and  also  means 
any  plastic  bag  sold  or  distributed  to  the 

[)ublic  by  third  parties  under  private 
abeling  agreements  with  respondents, 
their  successors  and  assigns. 


It  is  ordered,  That  respondent  North 
American  Plastics  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Harold  V.  Engh,  Jr., 
individually  and  as  an  officer  of  said 
corporation,  and  respondents' 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale  or 
distribution  of  any  plastic  bag,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  directly  or  by 
implication,  by  words,  depictions  or 
symbols: 

(A)  That  any  such  plastic  bag  is 
"degradable,"  "biodegradable."  or 
"photodegradable."  or 

(B)  Through  the  use  of  "degradable." 
"biodegradable."  or  "photodegradable," 
or  any  other  substantially  similar  term 
or  expression,  that  the  degradability  of 
any  such  plastic  bag  offers  any 
environmental  benefit  when  consumers 
dispose  of  them  as  trash  that  is  buried 
in  a  sanitary  landfill  or  incinerated, 

unless  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  a  reasonable  basis  for  such 
representation,  consisting  of  competent 
and  reliable  scientific  evidence  that 
substantiates  such  representation.  For 
purposes  of  this  Order,  competent  and 
reliable  scientific  evidence  shall  mean 
tests,  analyses,  research,  studies,  or 
other  evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

II 

It  is  further  ordered,  That  respondents 
North  American  Plastics  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  Harold  V.  Engh,  Jr., 
individually  and  as  an  officer  of  said 
corporation,  and  respondents' 
representatives,  agents  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale  or 
distribution  of  any  North  American 
Plastics  Corporation  product,  including, 
but  not  limited  to,  any  plastic  bags  and 
their  packaging,  in  or  affecting 
commerce  as  "commerce"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from 
representing,  directly  or  by  implication, 
that  any  such  product  offers  any 
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environmental  benefit,  unless  at  the 
time  of  making  such  representation, 
respondents  possess  and  rely  upon 
competent  and  reliable  evidence,  which 
when  appropriate  must  be  competent 
and  reliable  scientific  evidence  that 
substantiates  such  representation. 
Ill 

Nothing  in  this  Order  shall  prevent 
respondents  from  using  any  of  the  terms 
cited  in  part  I,  or  similar  terms  or 
expressions,  if  necessary  to  comply  with 
any  federal  rule,  regulation,  or  law 
governing  the  use  of  such  terms  in 
advertising  or  labeling. 

IV    n 

It  is  further  ordered.  That,  for  three  (3) 
years  from  the  date  that  the 
representations  to  which  they  pertain 
are  last  disseminated,  respondents  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

(A)  All  materials  relied  upon  to 
substantiate  any  representation  covered 
by  this  Order;  and 

(B)  All  tests,  reports,  studies,  surveys 
or  other  materials  in  its  possession  or 
control  that  contradict,  qualify  or  call 
into  question  such  representation  or  the 
basis  upon  which  respondent  relied  for 
such  representation. 

V  II 

It  is  further  ordered.  That  respondent 
North  American  Plastics  Corporation 
shall  distribute  a  copy  of  this  Order 
within  sixty  (60)  days  after  service  of 
this  Order  upon  it  to  each  of  its 
operating  divisions  and  to  each  of  its 
officers,  agents,  representatives  or 
employees  engaged  in  the  preparation  of 
labeling  and  advertising  and  placement 
of  newspaper,  periodical,  broadcast  and 
cable  advertisements  covered  bv  this 
Order. 

VI 

It  is  further  ordered.  That  respondent 
North  American  Plastics  Corporation 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation,  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  out  of 
this  Order. 

™       II 

It  IS  further  ordered.  That  respondent 
Harold  V.  Engh.  Jr.,  shall  promptly 
notify  the  Ccmimission  of  the 
discontinuance  of  his  present  business 
or  employnwnt  and  of  his  affiliation 


with  a  new  business  or  employment.  In 
addition,  for  a  period  of  five  (5)  years 
from  the  date  of  this  Order,  he  shall 
promptly  notify  the  Commission  of  each 
affiliation  with  a  new  business  or 
employment  whose  activities  relate  to 
the  manufacture,  sale  or  distribution  of 
plastic  products,  or  of  his  affiliation 
with  a  new  business  or  employment  in 
which  his  own  duties  and 
responsibilities  relate  to  the 
manufacture,  sale  or  distribution  of 
plastic  products.  When  so  required 
under  this  paragraph,  each  such  notice 
shall  include  the  individual 
respondent's  new  business  address  and 
a  statement  of  the  nature  of  the  business 
or  employment  in  which  respondent  is 
newly  engaged,  as  well  as  a  description 
of  respondent's  duties  and 
responsibilities  in  connection  with  the 
business  or  employment.  The  expiration 
of  the  notice  provision  of  this  paragraph 
shall  not  affect  any  other  obligation 
arising  under  this  Order. 

VIII 

It  is  further  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  them,  and  at  such 
otlier  times  as  the  Commission  may 
require,  file  with  the  Commission  a 
report,  in  writing  setting  forth  in  detail 
the  manner  in  which  they  have 
complied  with  this  Order. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  Consent  Order 
from  respondents  North  American 
Plastics  Corporation,  a  Delaware 
corporation,  and  Harold  V.  Engh.  Jr.. 
individually  and  as  an  officer  of  said 
corporation. 

"The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons,  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  the  package 
labeling  and  advertising  of  North 
American  Plastics  Corporation's 
EnviroGard  plastic  trash  bags.  The 
Commission's  Complaint  charges  that 
the  respondents'  labeling  and 
advertising  contained  unsubstantiated 
representations  concerning  alleged 
biodegradability  and  the  environmental 
benefits  that  could  be  obtained  when 


the  bags  were  disposed  of  as  trash.  The 
Complaint  alleges  that  respondents 
represented  that  EnviroGard  trash  bags 
offer  a  significant  environmental  benefit 
when  consumers  dispose  of  them  as 
trash  that  is  buried  in  a  landfill,  and 
EnviroGard  bags  will  completely  break 
down,  decompose  and  return  to  nature 
in  a  reasonably  short  period  of  time  after 
consumers  dispose  of  them  as  trash  that 
is  buried  in  a  landfill. 

The  Consent  Order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  Order  requires 
the  respondents  to  cease  representing 
that  any  plastic  bag  is  "degradable," 
"photodegradable."  or  "biodegradable." 
or  more  specifically,  through  the  use  of 
such  terms  or  similar  terms,  that  such 
plastic  products  offer  any 
environmental  benefits  compared  to 
other  products  when  disposed  of  as 
trash  that  is  ordinarily  buried  in  a 
sanitary  landfill,  or  incinerated,  unless 
the  respondents  have  a  reasonable  basis 
for  such  representations  at  the  time  they 
are  made. 

Part  II  of  the  proposed  Order  provides 
that  if  the  respondents  represent  in 
advertising  that  their  products  offer  any 
environmental  benefit,  they  must  have 
competent  and  reliable  evidence,  which, 
when  appropriate,  must  be  competent 
and  reliable  scientific  evidence,  to 
support  the  representation.  This 
language  is  different  in  two  respects 
from  the  language  in  certain  other 
Commission  Consent  Orders  covering  a 
broad  range  of  environmental  benefit 
claims.  Those  Orders  require  the 
respondents  to  have  competent  and 
reliable  scientific  evidence  that 
substantiates  such  claims,  and  in  some 
cases,  additionally  require  that  the 
respondents  state  the  specific  nature  of 
tlie  claimed  environmental  benefit,  if  it 
is  not  clear  from  the  context.  The 
modifications  in  the  language  contained 
in  the  proposed  Order  are  intended  to 
clarify  the  respondents'  compliance 
obligations  under  the  Order. 

The  Commission's  Guides  for  the  Use 
of  Environmental  Marketing  Claims 
("Guides")  state  that  environmental 
claims  must  always  be  substantiated  by 
competent  and  reliable  evidence,  which 
will  "often"  require  competent  and 
reliable  scientific  evidence,'  The 
language  contained  in  Part  II  of  the 
proposed  Order  is  consistent  with  that 
standard,  by  requiring  that  the 


'  Federal  Trade  CommiMion  Guides  for  the  Use 
of  EnvironmenUl  Marketing  Claims.  57  FR  36363. 
36364  (Aug  13.  1992)  (to  be  codified  al  16  CFR 
260.5). 
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respondents  have  competent  and 
reliable  scientific  evidence  "when 
appropriate."  In  addition,  as  the  Guides 
state,  an  advertiser  is  required  to 
substantiate  every  express  and  material, 
implied  claim  that  its  representations 
convey  to  reasonable  consumers  about 
an  objective  feature  of  the  product.  The 
Guides  further  note  that  general 
environmental  benefit  claims  may 
convey  a  wide  range  of  meanings  to 
consumers.'  Unless  all  such  meanings 
can  be  substantiated,  the  Guides  state 
that  broad  environmental  claims  should 
be  avoided  or  qualified.  Under  this 
analysis,  the  Commission  believes  that 
the  requirement  that  the  respondents 
have  substantiation  for  whatever 
representations  its  claims  convey  to 
consumers  provides  adequate  guidance 
to  the  respondent  of  its  obligations 
under  the  Order. 

Part  in  provides  that  nothing  in  the 
Order  prevents  respondents  from  using 
any  of  the  terms  cited  in  Parts  I  and  II 
of  the  Order  if  necessary  to  comply  with 
any  federal  rule,  regulation  or  law 
governing  the  use  of  stich  terms  in 
advertising  or  labeling. 

The  proposed  Order  also  requires  the 
respondents  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  Order,  to  distribute  copies.of  the 
Order  to  certain  company  officials  and 
employees,  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  Order, 
to  notify  the  Commission  of  any  changes 
in  the  business  or  employment  of  the 
name  individual  respondent,  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  Order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Donald  S  CUrk, 
Secretary. 

[FR  Doc.  93-8694  Filed  4-13-93;  8;45  am] 
MUJNO  COOC  tTSO-Ot-M 


(File  No.  911  0005] 

YKK  (U.S.A.)  inc.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 


»  W.  at  36,365  (to  be  codified  at  CFR  260.7(a)). 


agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  New  Jersey-based 
corporation  from  requesting,  suggesting, 
or  advocating  that  any  com{>etitor  raise, 
fix  or  stabilize  prices  or  price  levels, 
cease  providing  free  equipment  or  other 
discounts,  cease  providing  any  services 
or  products  or  engage  in  any  other 
pricing  action.  In  addition,  the 
respondent  would  be  prohibited  from 
entering  into,  attempting  to  enter  into, 
adhering  to.  or  maintaining  any 
combination,  conspiracy,  agreement, 
plan  or  program  with  any  competitor  to 
fix,  raise,  establish,  maintain  or  stabilize 
prices  or  service  levels. 
DATES:  Comments  must  be  received  on 
or  before  June  14, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACr. 
Richard  Dagen.  FTQ'S-2627, 
Washington,  DC  20580.  (202)  326-2628. 
SUPPt-EMENTARY  MFORMATION:  Pursuant 
to  section  6(fl  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  sixty  (60)  days. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  YKK 
(U.S.A.)  Inc.,  a  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondent  or  "YKK"  and  it  now 
appearing  that  YKK  is  %villing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated, 

It  IS  hereby  Agreed  by  and  between 
YKK,  by  its  duly  authorized  officer,  and 
its  attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  YKK  (U.S.A.) 
Inc.,  is  a  corporation  organized,  existing 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  State  of  New  York, 
with  its  principal  place  of  business 
located  at  1251  Valley  Brook  Avenue, 
Lyndhurst,  New  Jersey. 


2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  aiMl 

(d)  Any  claim  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  propo-sed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  In  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  eff^ect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  contakiing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
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construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  Proposed 
respondent  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  it  has  fully 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

/ 

For  purpose  of  this  order,  the 
following  definitions  shall  apply: 

A.  "Respondent"  means  YKK 
(U.S.A.).  Inc..  its  predecessors, 
subsidiaries,  divisions,  groups,  and 
affiliates  controlled  by  YKK  (U.S.A.). 
Inc..  and  their  respective  directors, 
officers,  employees,  agents  and 
representatives,  and  their  respective 
successors  and  assigns. 

B.  "Zippers  and  related  products" 
means  slide  fasteners,  including,  but  not 
Hmited  to.  fastener  chains,  sliders  and 
separating  end  components. 

// 

It  is  ordered  That  respondent,  directly 
or  indirectly,  through  any  corporation, 
subsidiary,  division  or  other  device,  in 
connection  with  the  manufacture, 
advertising,  offering  for  sale,  sale  or 
distribution  of  any  zippers  and  related 
products,  and  leasing  of  installation 
equipment,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  forthwith  cease 
and  desist  from: 

A.  Requesting,  suggesting,  urging,  or 
advocating  that  any  competitor  raise,  fix 
or  stabilize  prices  or  price  levels,  cease 
providing  free  equipment  or  other 
discounts,  cease  providing  any  services 
or  product,  or  engage  in  any  other 
pricing  action; 

B.  Entering  into,  attempting  to  enter 
into,  adhering  to.  or  maintaining  any 
combination,  conspiracy,  agreement, 
understanding,  plan  or  program  with 
any  competitor  to  fix.  raise,  establish, 
maintain  or  stabilize  prices,  price  levels, 
or  service  levels. 

Provided,  however.  That  YKK  shall 
remain  ft^e  to  request  that  a  competitor 
refrain  fitjm, engaging  in  illegal  conduct. 


lU 

It  is  further  ordered.  That  respondent 
shall: 

A.  Within  thirty  (30)  days  of  the  date 
on  which  this  order  becomes  final, 
provide  a  copy  of  this  order  to  all  of  its 
directors,  officers,  and  management 
employees; 

B.  For  period  of  five  (5)  years  from  the 
date  on  which  this  order  becomes  final, 
and  within  ten  (10)  days  after  the  date 
on  which  any  person  becomes  a 
director,  officer,  or  management 
employee  of  respondent  provide  a  copy 
of  this  order  to  such  person;  and 

C.  Require  each  person  to  whom  a 
copy  of  this  order  is  furnished  pursuant 
to  subparagraphs  III.A  and  B  of  this 
order  to  sign  and  submit  to  YKK  within 
thirty  (30)  days  of  the  receipt  thereof  a 
statement  that:  (1)  Acknowledges 
receipt  of  the  order;  (2)  represents  that 
the  undersigned  has  read  and 
understands  the  order;  and  (3) 
acknowledges  that  the  undersigned  has 
been  advised  and  understands  that  non- 
compliance with  the  order  may  subject 
YKK  to  penalties  for  violation  of  the 
order. 

TV 

It  is  further  ordered.  That  respondent 
shall: 

A.  Within  sixty  (60)  days  from  the 
date  on  which  this  order  becomes  final, 
and  annually  thereafter  for  five  (5)  years 
on  the  anniversary  date  of  this  order, 
and  at  such  other  times  as  the 
Commission  may  by  written  notice  to 
the  respondent  require,  file  with  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  respondent  has  complied 
and  is  complying  with  this  order;  and 

B.  For  a  period  of  five  (5)  years  after 
the  order  becomes  final,  maintain  and 
make  available  to  the  staff  of  the  Federal 
Trade  Commission  for  inspection  and 
copying,  upon  reasonable  notice,  all 
records  of  communications  with 
competitors  of  respondent  relating  to 
any  aspect  of  pricing  or  services  for 
zippers,  related  products,  and 
installation  equipment,  and  records 
pertaining  to  any  action  taken  in 
connection  with  any  activity  covered  by 
parts  II,  ni  and  IV.  of  this  order. 

C.  Notify  the  Commission  at  least 
thirty  days  prior  to  any  change  in 
corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  that  may  affect 
compliance  obligations  arising  out  of 
this  order. 


Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  ftxim  YKK  (U.S.A.)  Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  60  days 
for  reception  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  60  days,  the  Commission 
will  again  review  the  agreement  and  the 
comments  received  and  will  decide 
whether  it  should  withdraw  from  the 
agreement  or  make  final  the  agreement's 
proposed  order. 

The  complaint  alleges  that  Talon,  a 
competitor  of  YKK  (U.S.A.)  in  the  sale 
of  zippers,  was  engaged  in  a  form  of 
price  discounting,  by  offering  free 
installation  equipment  along  with  its 
sales  of  zipper  components.  An  attorney 
representing  YKK  complained  in  a  letter 
to  the  President  of  Talon  about  such 
offers,  characterizing  them  as  "unfair 
and  predatory"  sales  tactics.  At  a 
subsequent  meeting  between  attorneys 
for  the  two  companies,  YKK's  attorney 
then  attempted  to  get  Talon  to  cease  this 
discounting.  Specifically,  the  complaint 
alleges  that,  at  a  meeting  on  October  21. 
1988.  YKK's  attorney  characterized 
Talon's  discounting  as  unlawful  and 
asked  an  attorney  for  Talon  to  urge 
Talon  to  desist  from  offering  free 
installation  equipment.  However.  YKK's 
attorney  also  told  Talon's  attorney  that 
YKK  could  lawfully  meet  Talon's  price 
discounts. 

The  Commissidn  has  reason  to  believe 
that  the  attorney  representing  YKK  went 
beyond  a  demand  that  Talon  cease 
illegal  conduct  or  an  offer  than  YKK 
would  refrain  from  taking  legal  action 
against  Talon  if  Talon  ceased  illegal 
conduct.  Rather,  the  Commission  has 
reason  to  believe  that  the  attorney 
representing  YKK  offered  to  Talon  a 
quid  pro  quo  that  YKK  would  refrain 
from  providing  fi^e  equipment  if  Talon 
would.  The  complaint  further  alleges 
that  an  agreement  between  Talon  and 
YKK  to  cease  discounting  would  have 
constituted  an  unreasonable  restraint  of 
competition.  Finally,  the  Commission 
has  reason  to  believe  that  YKK's 
invitation  to  Talon  to  enter  into  an 
agreement  by  which  both  parties  would 
refrain  from  offering  ft«e  equipment  to 
customers  violates  section  5  of  the 
Federal  Trade  Commission  Act.  The 
complaint  does  not  allege  that  Talon 
accepted  YKK's  offered  agreement  to 
cease  discounting. 

YKK  (U.S.A.)  Inc.  has  signed  a 
consent  agreement  to  the  proposed 
consent  order.  The  order  prohibits  YKK 
(U.S.A.)  Inc.  from  requesting. 
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suggesting,  urging,  or  advocatiiig  that 
any  competitor  raise.  &x  or  stabilize 
prices  or  price  levels,  cease  providing 
free  equipment  or  other  discounis.  cease 
providing  any  services  or  products  or 
engage  in  any  other  pricing  action.  The 
proposed  consent  order  also  prohibits 
YKK  (U.S.A.)  Inc.  from  entering  into, 
attempting  to  enter  into,  adher:ng  to,  or 
maintaining  any  combination, 
conspiracy,  agreement,  understanding, 
plan  or  program  with  any  competitor  to 
fix,  raise,  establish,  maintain  or  stabilize 
prices,  price  levels  or  service  levels.  The 
order,  however,  permits  YKK  to  request 
that  a  competitor  refrain  from  engaging 
in  illegal  conduct.  The  order's 
provisions  apply  to  zippers  and  related 
products,  and  installation  equipment. 
Zipprars  and  related  products  are 
defined  as  slide  fasteners,  including,  but 
not  limited  to,  fastener  chains,  sliders 
and  separating  end  components. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
DcMuid  S.  CUrk. 
Secretary. 

OiManting  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  YKK  (Li  S.A.) 
Inc.,  File  911-0005 

The  Commission  today  accepts  a 
proposed  consent  order  that 
significantly  encroaches  on  the  ability  of 
an  attorney  fully  to  represent  the 
interests  of  his  or  her  client.  Indeed,  the 
Commission  creates  a  virtually 
impossible  situation  for  lawyers 
representing  clients  under  the 
Robinson-Patman  Act  who,  under  the 
implicit  theory  of  the  case,  seem  to  be 
condemned  if  they  do  and  condemned 
if  they  don't.  1  cannot  join  in  this 
decision,  which  will  make  compliance 
with  the  Robinson-Patman  Act  more 
difficult  than  it  already  is. 

The  theory  of  violation  is  that  an 
attorney  for  YKK,  on  behalf  of  his  client, 
invited  Talon,  through  its  attorney,  to 
fix  prices.*  I  have  supported  tl^ie  general 
theory  that  invitations  to  collude  may  be 
challenged  as  unlawful  unilateral 
conduct  under  Section  5  of  the  Federal 
Trade  Commission  Act  when  the 
evidence  shows  an  unambiguous  offer 
to  fix  prices  and  no  justification  or 
excuse  is  offered  for  the  conduct.' 


Neither  of  these  circumstances  exists  in 
this  case.  First,  the  alleged  invitation  to 
collude,  even  when  viewed  in  the  light 
most  favorable  to  the  proposed 
complaint  and  order,  is  at  best  highly 
ambiguous,  and  in  my  view  the 
available  evidence  plainly  resolves  any 
ambiguity  against  lidbiiity.  Second,  the 
context  of  the  alleged  invitation — a 
discussion  of  claims  of  law  violations 
between  two  attorneys  on  behalf  of  their 
clients — suggests  an  important 
efficiency:  the  public  interest  in 
encouraging  the  negotiation  an.J 
settlement  of  legal  disputes. 

The  zipper  industry,  in  which  YKK 
and  Talon  and  several  other  firms  are 
members,  has  a  history  of  allegations  of 
unlawful  price  discrimination  and 
predatory  pricing.'  Since  1981,  YKK  has 
been  under  an  FTC  order  for  alleged 
violations  of  Section  2(a)  of  the 
Robinson-Patman  Act.*  It  Is  in  this 
context  that  the  attorneys  for  YKK  and 
Talon  met.  The  attorney  for  YKK.  who 
is  also  a  member  of  YKK's  board  of 
directors,  believed  that  Talon  was 
providing  free  zipper  assembly 
machinery  to  some  customers  and  that 
this  practic:e  was  unlawful  under 
section  2(a)  of  the  Robinson-Patman 
Act.*  YKK's  attorney  requested  that 
Talon  cease  engaging  in  this  practice." 


'  le.,  to  eliminate  selective  discouniing  in  the 
fonn  of  providing  free  zipper  assembly  machioery 
to  ceruin  automera. 

'  In  addition,  the  evidence  of  the  alleged 
invitation  should  be  independent  of  any  testimony 
or  malerial  withm  the  control  of  the  competitor 
wt)o  received  tlM  offer.  See  Concurring  Statement 


of  Commissioner  Mary  L.  Azcuenaga  in  Quality 
Running  Gear,  Inc..  Docket  C-3403  (Nov.  5. 1992). 

'  In  the  1 970't,  when  YKK  was  expanding  from 
jepan  and  Talcn  was  the  largest  Tirm  in  'he  United 
Stales,  the  incumbent  firms  in  the  linited  States 
complained  ttial  YKK's  pricing  was  unUir.  A 
complaint  that  YKK  was  selling  "at  less  than  fdir 
market  value"  was  reiected  by  the  Treasury 
Department.  3a  CFR  9242  (April  12. 1973).  and 
complaints  to  the  International  Trade  Commission 
about  YKK.  Bled  by  the  US.  Slide  Fastener 
Association  and  Talon,  also  were  dismissed  without 
relief.  In  the  Matter  of  Slide  Fasteners  and  Parts 
Thereof.  Report  to  the  President  on  Inv  No.  TA- 
201-«  Under  section  201  of  the  Trade  Act  of  1974, 
USrrC  Publication  757  (1976),  In  the  Matter  of 
Certain  Slide  Fastener  Stringers  and  Machines  and 
Components  Thernof  for  Producing  Such  Slide 
Fastener  Stringer.  rrC  Inv.  No.  337-TA-85,  1981 
rrC  LEXIS  212  ( 1981)  (TTC  opinion);  19«0  ITC 
LEXIS  51  (1980)  (AL|  opinion):  see  also  notes  4  k 
5  infw. 

Complaints  against  YKK  also  were  Hied  in 
Canada  (1974)  and  the  European  Community 
(1972).  The  Canadian  Antidumping  Tribunal  found 
that  YKK  was  selling  in  Canada  at  leM  than  fair 
value;  the  EC  complaint  was  settled.  See  USITC 
Publication  757.  at  A-1. 

*  98  F.  T.  C  25  (1981)  (iMTring  YKK  from 
discriminating  in  price  among  customers  on  the 
same  functional  l<«vel). 

'  Domestic  industry  members  claimed  in  both  ITC 
proceedings  that  YKK  offered  free  or  luw-priced 
zipper  assembly  machines  to  its  customers  and  that 
this  was  an  unlawful  pricing  practice.  The  ITC 
referred  these  and  other  allegations  that  YKK  had 
engaged  in  unlawful  pricing  practices  to  t)te  FTC 
These  allegations  may  have  played  a  role  in  the 
FTCs  1981  order  against  YKK  for  alleged  violalioiu 
of  section  2(a)  of  the  Robinson-Patman  Act 

*The  proposed  complaint  identifies  two  such 
requests:  The  first  was  a  letter  dated  July  1, 1988. 


The  proposed  complaint  alleges  that  the 
attorney's  request  violated  section  5  of 
the  Federal  Trade  Commission  Act. 

A  request  by  an  attorney  on  behalf  of 
his  Ciiunt  that  one  of  his  client's 
competitors  cease  engaging  in 
apparently  unlawful  conduct  clearly  is 
legitimate  conduct.  Indeed,  the 
proposed  order  expressly  provides  that 
"VKK  shall  remain  free  to  retjuest  Itial 
a  competitor  refrain  from  engaging  in 
illegal  conduct."  Despite  the  provision 
in  the  order  allowing  suc.h  requests,  the 
proposed  complaint  treats  the  recjuests 
by  YKK's  attorney  not  as  legitimate 
requests  to  cease  unlawful  conduct  but 
an  invitations  to  fix  prices. 

It  is  difficult  to  reconcile  the  apparent 
inconsistency  between  the  proposed 
complaint  and  the  order.  Does  the 
Commission  intend  to  establish  a  policy 
that  allows  an  attorney  to  request  that 
one  of  his  client's  competitors  refrain 
from  unlawful  conduct  unless  that 
unlawful  conduct  happens  to  be  a 
violation  of  the  Robinson-Patman  Act?  If 
so,  presumably  a  request  to  refrain  from 
predatory  or  discriminatory  pricing 
could  be  discussed  only  in  the 
courtroom  following  the  initiation  of  a 
lawsuit.  Merely  to  state  such  a  policy 
surely  is  to  refute  it. 

Another  possible  interpretation  is  thai 
a  request  to  refrain  from  unlawful 
conduct  is  permissible  only  when  it  is 
based  on  legally  and  factually  "correct" 
conclusions,  that  is,  the  requests 
identified  in  the  complaint  were  not 
jjennissible  because  "Talon's  conduct 
has  not  been  proved  unlawful.  This 
standard  would  be  unrealistic  and 
unduly  narrow.  Excepting  frivolous  or 
dishonest  arguments  or  other  abuses,' 
our  adversary  system  of  justice  tolerates 
divergent  views." 

Since  neither  of  the  requests  alleged 
in  the  complaint  explains  the  basis  for 


in  which  YKK's  attorney  "requestled)  that  Talon 
stop  engaging  in  these  'unfair'  practices  by  taking 
immediate  action  to  cease  offering  free  equipment 
to  customers  •   •   •  ."  Complaint  Paragraph  5.  The 
second  occurred  during  a  meeting  on  October  21. 
1988,  when  YKK's  attorney  "asked  an  attorney  for 
Talon  to  urge  Talon  to  desist  from  offering  free 
equipment."  Complaint  Paragraph  8. 

'The  theory  of  violation  is  an  unlawful  invitation 
to  collude,  not  sham  litigation.  See.  eg.,  Cclifomia 
Motor  Transport  Co.  versus  Trucking  Unlimited. 
404  U.S.  508,  510  (1972)  (sham  defined  as 
"misrepresentations  ...  in  the  adjudicatory 
process"  and  "a  pattern  of  baseless,  repeUtive 
claims");  see  also  Amerco,  109  FTC.  135  (1987). 

•  See  ABA  Canon  7  ('The  advocate  may  urge  any 
permissible  constniction  of  the  law  bvorable  to  his 
client,  without  regard  to  his  professional  opinion  as 
to  the  likelihood  that  the  construction  will 
prevail .");  1  C.  Hazard.  Jr.,  h  W.  Hodes.  Law  of 
Lawyering  5  1.3;100,  at  70-71  (2d  ed.  1990)  (Rule 
1.3  carries  forward  Canon  7's  "'zeal'  as  the  lawyer's 
appropriate  mode  in  litigation;  'commitment  and 
dedication'  describe  the  lawyer's  profe&sionahsm  in 
other  contexts."). 
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liability,  we  must  look  elsewbore  for  an 
explanation  of  the  allegedly  unlawful 
invitation  to  collude.  According  to  the 
Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Ck)ninient  ("Analysis  To  Aid 
Public  Coanroent"),"  YKK's  attorney 
"went  beyond"  requesting  that  Talon 
cease  the  unlawful  conduct  or  offering 
to  refrain  from  suing  if  Talon  ceased  the 
unlawful  conduct:  "the  attorney 
representing  YKK  offered  to  Talon  a 
quid  pro  quo  that  YKK  would  refrain 
from  providing  free  equipment  if  Talon 
would."  Analysis  To  Aid  Public 
Comment  at  1.  This  characterization  in 
the  Analysis  is  a  matter  of  inference. 

But  for  the  Robinson-Patman  Act,  the 
inference  that  YKK's  attorney  had 
invited  an  agreement  to  eliminate 
discounts  might  be  irresistible.  The 
statement  by  YKK's  attorney  that  YKK 
lawfully  could  meet  Talon's 
discriminatory  prices  is  a  paraphase  of 
the  meeting  competition  defer.se 
provided  in  section  2(b)  of  the  Act.*" 
The  flip  side  of  the  section  2(b)  meeting 
competition  defense  is  that  it  is  not 
available  except  to  meet  a  competitor's 
offering.^'  As  a  consequence,  any 
request  that  Talon  cease  allegedly 
unlawful  discriminatory  pricing 
implicitly  Included  a  "threat"  that  YKK 
would  lawfully  meet  Talon's 
competition  as  well  as  an  "offer"  that 
YKK  would  not  meet  Talon's 
competition  if  Talon  acceded  to  the 
request."  The  "threat"  and  the  "offer" 
are  products  of  the  Robinson-Palman 
Act.'^  The  Act  creates  a  mutuality  that 


*An  snalytis  is  prepared  in  every  coosenl  case 
"lo  (acililatepubiic  comment  on  the  proposed 
order."  By  its  lermi,  an  Analysis  To  A.d  Public 
Comment  "is  oot  inUnded  lo  constitute  an  officiai 
inIer|)re(ation  of  the  agreement  and  proposed  order 
ot  to  modify  io  any  way  their  terms." 

"■Section  t(a)  of  the  Robinson-Patman  Art.  15 
-ll.S.C  i  13<a|,  bare  sellers  from  discriminating  in 
price  be'weeo  competing  customers,  suli^ecl  to 
cena;D  other  statutory'  requirements.  Section  2(b)  of 
the  Act,  15  U.S.C.  13(b).  permits  a  sellar  to  rebut 
a  prima  facie  case  of  price  discrimination  by 
showing  that  the  lower  price  to  ■  customer  was 
made  in  good  faith  to  meet  the  equally  low  price 
ol  a  couipetitor.  The  elements  ol  the  u.eeting 
competition  defense  must  be  approved  by  its 
proponeoL 

• '  More  precisely.  If  there  were  no  lower  prices 
lo  which  to  respond,  the  proponent  of  the  meeting 
rcmpelition  defense  could  not  expect  to  prove  that 
its  differential  prices  were  offered  in  good  faith  lo 
mee«  lower  price  offers. 

' '  Neither  firm  of  course.  wo«ild  be  barred  by  the 
Act  from  granting  acroes-the-board  price  disco«inls 
lu  customers  on  the  same  functional  level.  The  Ad 
bbn  price  diacsriminatiao.  not  lower  prices. 

' '  United  States  versus  United  Stales  Gypsum 
Co..  438  U.S  -422  (1378).  is  inappositf'  lo  thai  case, 
the  Court  refected  a  defense,  asserlbd  by  firms 
indicted  on  criminal  price- fixiog  chaises,  that  Chaii 
axplicil  exchanges  of  jrice  inforuulioD  were 
necessary  to  rerify  e»  h  other's  prices  In  order  to 
comply  with  section  2(b)  of  the  Rubiosoo-Patman 
Act  YKJC  was  not  seeking  io  verify  Taion's  prices 
but  -M^  assailiug  its  .'it(bt  under  the  Act  lawfully 
lo  meet  those  pricac 


YKK's  attorney  recognized  and 
understood,  and  it  is  from  this  that  the 
Commission  app>arently  infers  an 
unlawful  offer  of  a  "quid  pro  quo." 
Analysis  To  Aid  Public  Comment  at  1. 

It  is  not  disputed  that  YKK's  attorney 
told  Talon's  attorney  that  YKK  had 
"received  advice  from  officials  in 
Washington,  that  we,  YKK,  can  meet" 
Talon's  discriminatory  prices.'*  The 
discussion  between  the  two  lawyers  was 
grounded  in  the  provisions  of  the 
Robinson-Patman  Act.  The  evidence  of 
the  conversation  between  YKK's 
attorney  and  Talon's  attorney,  which  is 
based  on  a  contemporaneous 
memorandum  prepared  by  YKK's 
attorney,  voluntarily  provided  to  the 
Commission  with  YKK's  report  of 
compliance  with  the  1981  order,  shows 
that  each  attorney  claimed  that  the 
other's  client  had  engaged  in  unlawful 
pricing  and  that  his  or  her  own  client's 
pricing  was  protected  by  the  meeting 
competition  defense  provided  in  section 
2(b)  of  the  Robinson-Patman  Act. 

YKK's  attorney  began  by  stating  that 
a  recent  "Talon  promotion  raised  a 
number  of  questions  about  fair 
competition."  YKK  memorandum. 
Talon's  attorney  replied  that  Talon  had 
■■'not  engaged  in  any  free  placement  of 
equipment,  since'"  the  July  1988  letter 
from  YKK's  attorney.  >»  YKK 
memorandum.  Although  the  free 
equipment  program  had  been 
discontinued.  Talon  would  continue  to 
meet  the  low  prices, of  its  competitors. 
Talon's  attorney  said.'"  YKK's  attorney 
said  that  "if  Talon  continues  or  restarts 
any  of  its  programs  to  give  free 
machines  for  one  year,  we  have  received 
advice  from  officials  in  Washington, 
that  we,  YKK.  can  meet  such 
competition.""  YKK  memorandum. 

YKK's  attorney  described  to  Talon's 
attorney  "YKK's  position  that  [Talon's) 
targeting  certain  if  (YKK's)  customers 
*  •   *  with  very  low  prices  •   •   • 
constituted  an  unfair  trade  practice."'" 


''*  The  quoted  language  is  from  a 
contemporaneous  memorandtuD  prepared  by  YKK's 
attorney  (herea/tar  "YKK  memorandum"),  as 
explained  in  the  text  below. 

"Talon's  discontinuance  of  ils  free  equipment 
program  after  receiving  the  request  from  YKK's 
lawyer  may  have  reflected  a  concern  that  the 
program  could  not  withstand  challenge  under  the 
Robinson-Patman  Act. 

'*  "Meeting  competition"  under  section  2(b)  is 
diflereol  from  engaging  in  normal  competition.  The 
meeting  competition  defense  arises  when  a  firm 
ofiars  price  cuts  to  selected  customers,  i.e..  engages 
in  price  discrimination. 

"The  availability  of  the  meeting  competition 
defeiue  likely  was  particularly  important  to  YKK's 
attorney,  because  of  YKK's  potential  liability  for 
civil  penalties  for  unlawful  price  discrimination 
under  the  Commission's  1981  or-ter  against  YKK. 

"  The  term  "unfair  trade  practice"  was  used  by 
the  Commission  to  refer  lo  "unfair  methods  of 


YKK  memorandum.  YKK  also  was 
engaging  in  unlawful  pricing  practices. 
Talon's  attorney  said,  citing.  "  'evidence 
that  YKK  not  only  sells  at  low  prices  in 
order  to  tareet-and-take  Talon 
•  customers,  but  that  YKK  beats,  rather 
jthanl  simply  meets  our  competition.' " 
YKK  memorandum.  Talon's  attorney 
"opened  a  file  and  began  to  read  from 
'evidence'  that  YKK  priced  •   •   • 
'below  YKK's  list  and  also,  below 
Talon's  prices,'  "  naming  the  customers 
involved.  YKK  memorandum.  Talon's 
attorney  claimed  that  "  'Talon  has  hard 
evidence  that  YKK  *   •  *  [has]  givjen) 
away  equipment  to  meet  and  beat 
competition  from  Talon."  "  YKK 
memorandum.  YKK's  attorney 
responded  that  "if  any  of  the  reports 
were  true  they  could  not  be  actionable 
because,  obviously,  there  was  other 
competition  besides  haad-to-head 
operations  by  Talon  and  YKK  (such  as 
Taiwan  Zipper,  Scovil  and  Ideal)."  YKK 
memorandum. 

YKK's  attorney  also  said  that  "YKK 
would  consider  it 'a  plus  *   •  ''if  Talon 
would  continue  its  current  policy  of  not 
giving  away  free  equipment  to  their 
customers."  YKK  memorandum.  It  is 
hardly  surprising  and,  under  the 
circumstances,  not  especially  troubling 
that  YKK's  attorney  would  view  it  as  "a 
plus"  if  Talon  acceded  this  request  and 
dist.ontinued  its  discriminatory  pricing 
program.  If  Talon  in  fact  ceased  the 
practice,  as  Talon's  attoniey  claimed  it 
had,  YKK  would  no  longer  face  the  costs 
of  potential  litigation  and  of 
documenting  its  compliance  with  the 
meeting  competition  defense. 

At  the  close  of  the  discussion,  YKK's 
attorney  said  that  YKK  had  "no 
intention  *   *   *  at  this  time  to  file  a 
complaint  against  Talon."  YKK 
memorandum.  Talon's  attorney  said 
"that  Talon  does  not  have  any  intention 
of  preparing  legal  action  against  YTCK,  if 
the  status  quo  continues."  YKK 
memorandum.  After  the  meeting.  YKK's 
attorney  advised  his  client  in  terms  of 
the  Robinson-Patman  Act  and  the  Act's 
meeting  competition  defense:  "If,  as 
Taion  ha5  alleged,  we  are  beating  rather 
than  simply  meeting  competition,  they  . 
would  have  grounds  for  a  complaint 
unless  we  could  prove  affirmatively  that 
we  were  not  meeting  a  Taion  price  but 
a  price  by  some  other  competitor  that 
was  very  low."  YKK's  attorney  also  told 
his  client  that  "|w]e  have  good  defenses 
and  they  should  be  reviewed  soon." 
YKK  memorandum. 


coropetilioa.  unfair  or  deceptive  acts  or  practices. 
or  other  illegal  practices."  including  unlawful  price 
discrimination.  See  FTC,  Trade  Practice  Rules  for 
the  Slide  Fastener  industry  ()une  21. 1958). 
rescinded.  42  FR  19.859  (March  18.  1977). 
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The  proposed  consent  order,  as 
explained  in  the  analysis  To  Aid  Public 
Conunent,  apparently  treats  threats  to 
litigate  as  protected  conduct  and  threats 
to  meet  competition  under  section  2(b) 
as  a  basis  for  liability.  There  is  Uttle  to 
distinguish  a  threat  to  litigate  from  a 
threat  to  meet  competition:  Both  are 
lawful,  and  either  is  likely  to  cause  the 
recipient  to  stop  and  consider  the 
consequences  of  continuing  the 
challenged  conduct.  A  lawyer  surely 
would  advise  a  client  charged  with  or 
facing  discriminatory  pricing  of  the 
availability  of  these  options. 

Under  tne  approach  described  in  the 
Analysis  To  Aid  Public  Comment,  an 
attorney  can  request  that  the  allegedly 
discriminatory  pricing  cease,  threaten 
legal  action  or  offer  to  "refrain  from 
taking  legal  action,"  Analysis  To  Aid 
Public  Comment  at  1.  if  the 
discriminatory  pricing  practices  cease.'* 
But  a  request  by  an  attorney  that  a 
competitor  stop  discriminatory  pricing, 
coupled  with  a  statement  that  his  client 
can  lawfully  avail  itself  of  the  statutory 
meeting  competition  defense  and  the 
suggestion  that  his  client  would  prefer 
not  to  be  placed  in  the  position  of  doing 
so  (i.e.,  a  treat  to  meet  competition), 
apparently  will  be  construed  by  the 
Commission  as  an  unlawful  invitation 
to  fix  prices.  I  cannot  agree. 

Implicit  in  the  theory  of  the 
complaint,  as  explained  in  the  Analysis 
To  Aid  Public  Comment,  is  the  notion 
that  YKK  was  trying  to  persuade  a 
competitor  to  stop  engaging  in 
beneficial  competitive  conduct  by 
offering  to  agree  to  forgo  the  same 
beneficial  conduct.  This  underlying 
theme  has  a  strong  superficial  appeal, 
but  it  is  fundamentally  invalid  in  this 
situation.  The  conduct  at  issue  is 
discriminatory  pricing  and,  by 
definition  under  the  Robinson-Patman 
Act,  the  conduct  is  not  good.  Although 
it  may  seem  counter-intuitive.  YKK  was 
not  asking  Talon  to  stop  doing 
something  right  but  rather  to  stop 
violating  section  2(8).*"  "Also  implicit 


"ThraaU  of  litigatioo  are  "acts  reasonably  and 
nonnally  attendant  upon  effective  litigation." 
protected  a«  is  litigation  from  antitrust  liability: 
'"Die  litigator  should  not  be  protected  only  when 
he  ttrikat  without  warning.  If  litigation  is  in  good 
bilh.  a  token  of  that  sincerity  is  a  warning  that  it 
will  be  commenced  and  a  possible  effort  to 
compromise  the  dispute."  Coastal  Stales  Marketing, 
Inc.  V.  HunU  694  F.2d  135«.  1367  (5th  Cit.  1983) 
(footnote  omitted).  See  also  Columbia  Pictures  v. 
Professional  Heal  Estate  Investors,  Inc.,  944  F.2d 
1525.  1529  (9th  Or.  1991).  cert,  granted.  112  S.  CX. 
1557  (Mar.  30. 1992)  (No.  91-1043)  (Settlement 
discussions  are  incidental  to  prosecution  of  lawsuit, 
"not  a  separate  and  distinct  activity  which  might 
(onn  the  basis  for  antitrust  liability"). 

^  YXK's  attorney  bad  a  valid  interest  in 
protecting  his  client  against  unfair  competition  by 
attempting  to  persuade  Talon  to  stop  violating 


in  the  theory  of  the  complaint,  as 
explained  in  the  Analysis  To  Aid  Public 
Comment,  is  the  notion  that  the  better 
way  to  level  the  playing  field  between 
YKK  and  Talon  is  for  YKK  to  emulate 
the  behavior  of  Talon  and  offer  its  own 
selective  discounts  under  cover  of  the 
section  2(b)  defense.  This  assumption 
ignores  real  world  costs  and  risks  of 
significant  dimension.  If  a  firm  wants  to 
undertake  the  risk  and  cost  of 
documenting  conduct  in  the  hope  of 
establishing  the  protection  of  section 
2(b),  that  is  one  thing.  It  is  quite  another 
for  the  Commission  implicitly  to  require 
that  course  of  action  in  preference  to 
requesting  a  competitor  to  cease 
violating  section  2(a).*' 

One  final  irony  pervades  this  case: 
YKK  is  the  only  zipper  firm  under  a 
Robinson-Patman  order.  Because  of  the 
Commission's  1981  order  against  YKK, 
YKK's  attorney  must  be  sensitive  to 
YKK's  need  to  watch  its  Robinson- 
Patman  p's  and  q's.  Because  the  order 
alleges  a  violation  of  section  2(a)  of  the 
Robin.son-Patman  Act,  YKK's  attorney 
must  be  particularly  sensitive  to  the 
need  for  his  client,  to  avoid  liability  for 
civil  penalties  under  the  Commission's 
order,  to  limit  differential  price  offers  to 
meeting  competition  situations.  Indeed, 
YKK's  attorney  sought  and  obtained 
advice  from  the  FTC  that  YKK  lawhilly 
could  meet  discriminatory  prices 
offered  by  its  competitors.**  Then,  when 
YKK's  attorney  repeated  the  advice  that 
he  had  received  from  the  staff  of  the 
Commission  about  compliance  with  an 
order  of  the  Commission  under  a  law 
enforced  by  the  Commission,  the 
Commission  alleges  an  unlawful 
solicitation  to  fix  prices.  YKK  surely  has 
been  caught  between  the  proverbial 
devil  and  the  deep  blue  sea. 

The  purpose  of^challenging 
invitations  to  collude  under  Section  5 
presumably  is  to  deter  such  conduct, 
because  of  the  danger  that  it  will  ripen 
into  actual  collusion  or  reduce 
uncertainty.  Although  such  deterrence 
has  value,  we  should  remember  that 
extending  an  invitation  to  fix  prices, 
which  is  a  unilateral  act,  involves  less 
competitive  harm  than  actual  price 
fixing.  This  underscores  the  need 
scrupulously  to  protect  lawful 


section  2(a).  He  had  no  obligation  to  approach  the 
task  by  persuading  Talon  to  go  the  other  direction 
and  stop  violating  section  2(a)  by  offering  discounts 
to  all  customers.  Nor  can  we  assume  that  either  firm 
could  offer  these  discounts  to  all  customers  without 
risking  their  financial  health  and  ability  to  stay  in 
business. 

"  Litigation  also  would  be  a  cosily  and  risky 
option. 

"The  1981  order  does  not  expressly  permit  YKK 
to  claim  the  statutory  defenses  in  the  Robinson- 
Patman  Act  but  requires  YKK  to  cease  and  desist 
from  offering  discriminatory  prices. 


discussion  in  these  cases.  To  ensure  that 
legitimate  communication  is  not 
inhibited,  we  should  challenge  only 
naked  invitations  to  collude,  those  that 
unambiguously  solicit  an  unlawful 
agreement  on  price  and  have  no  other 
function.  See  United  States  v.  American 
Airiines.  Inc.,  743  F.2d  1114, 1119  (5th 
Cir.  1984).  Because  the  communications 
by  YKK's  attorney  were  an  assertion  of 
his  client's  lawful  alternatives,  they  did 
not  constitute  a  naked  invitation  to 
collude. *3  The  proposed  consent  order 
infringes  on  legitimate  communications 
by  an  attorney  on  behalf  of  his  or  her 
client  and  is  inconsistent  with  the 
public  interest. 
I  dissent. 

Concurring  Statement  of  Commissioner 
Deborah  K.  Owen 

I  share  the  concern  that  our  efforts  in 
the  invitation  to  collude  area  should  not 
encompass,  and  thereby  deter, 
legitimate  business  activity  (or  legal 
representation  related  thereto),  and  have 
repeatedly  urged  caution  by  the 
Commission  in  this  regard.  '■  One  of  the 
difficulties  in  the  Commission's  efforts 
to  explore  the  fttjntiers  of  section  5  law 
through  consent  agreements  is  that 
much  of  the  pertinent  evidence 
supporting  the  Commission's  action  is 
not  ordinarily  a  matter  of  public  record. 
I  have  found  reason  to  believe  that  a 
violation  occurred  in  this  matter  based 
on  an  investigative  record  which,  in  my 
view,  v/as  replete  with  inculpatory 
evidence  that  far  outweighed  any  that 
might  be  interpreted  as  exculpatory. 
This  case  involves,  in  my  judgment, 
activity  by  a  corporate  official,  who 
incidentally  happened  to  wear  a  legal 
hat,  that  was  not  in  fact  a  good  faith 
effort  to  resolve  a  legal  dispute;  rather, 
I  find  reason  to  believe  that  the  legal 
dispute  served  simply  as  a  pretext  for  an 
invitation  to  engage  in  a  naked  price 
restraint  (in  the  form  of  ceasing  certain 
discounts)  where  market  power  exists.  I 
am  therefore  thoroughly  comfortable 
with  the  Commission's  decision  to 
accept  the  proposed  consent  agreement 
for  public  comment.^" 


"  Another  puzzling  aspect  of  this  case  is  that  the 
order  is  imposed  on  the  client  for  the  conduct  of 
its  attorney,  apparendy  leaving  the  attorney  free, 
were  he  so  inclined,  to  engage  in  similar  conduct 
for  other  clients. 

'*  See  Concurring  Statements  by  Commissioner 
Deborah  K.  Owen  in  Quality  Trailer  Products 
Corporation  (File  No.  911-0068)  and  AE  Clevite. 
Inc  (File  No.  901-0166). 

'*  As  in  the  cases  cited  in  note  1  supra,  I  have 
accepted  certain  provisions  in  the  Commission's 
order  here,  which  could  preclude  some  otherwise 
legal  conduct,  as  fencing-in  relief.  Ihis  should  not 
be  interpreted  as  a  finding  that  othei  wise  legitimate 
joint  activity  that  involves  ancillary  price 
discussions  thereby  becomes  illegal. 


Concurring  Statement  of  Commissioner 
Roscoe  B.  Starek  in 

I  concur  in  the  Commission's  decision 
to  accept  for  public  comment  the 
consent  Ordler  in  this  matter.  Given  the 
unusual  fectual  context  of  the 
"invitation  to  collude"  that  forms  the 
gravamen  of  the  complaint,  and  the 
paucity  of  information  that  would 
otherH'ise  appear  in  the  final  record  of 
this  decision.  I  feel  compelled  to 
explain  the  analysis  unoerlying  my 
vote. 

The  consent  Order  in  this  matter 
settles  charges  that  YKK  solicited  an 
agreement  from  its  largest  competitor 
whereby  the  firms  mutually  would 
refrain  from  offering  free  installation 
equipment  with  the  sale  of  their  zipper 
products.  Such  an  agreement— like  an 
agreement  mutually  to  forbear  on 
pricing  or  any  other  significant 
dimension  of  competition — is  conduct 
"that  appears  likely,  absent  an 
efficiency  justification,  to  'restrict 
competition  and  decrease  output,' ajid 
is,  therefore,  inherently  suspect"  under 
the  standards  set  forth  in  the 
Commission's  decision  in 
Massachusetts  Board  of  Registration  in 
Optometry.^*'  An  unambiguous 
solicitation  of  such  an  agreement  is 
likewise  "inherBntly  suspect."^  I  find 
no  reason  to  believe  that  YKK  Invited 
such  an  anticompetitive  agreement  and 
that  no  plausible  efficiency  justification 
exists  for  this  ccnduct. 

YKK's  invitation,  however,  arguably 
was  the  consequence  of  settling 
allegations  of  unlawful  price 
discrimination  under  the  Robinstm- 
Patman  Act.^"  Indeed,  settlement  of  a 
competitor's  claim  of  primary  line 
injury  for  unlawful  price  discounting 
implies  that  the  discounting  will  cease. 
This  could  suggest  that  prosecution  of 
anticompetitive  restraints  must  make  an 
accommodation  for  such  restraints 
imposed  for  the  purpose  of  settling  such 
a  claim. 

The  context  of  private  settlement, 
however,  does  not  remove  from  antitrust 
scrutiny  inherently  suspect  conduct  that 
lacks  an  efficiency  justification.  In  civil 
cases  generally,  a  legitimate  intent  or 
purpose  would  not  justify  a  restraint 
that  has  unreasonably  anticompetitive 
effects.*"  Moreover,  even  a  good  faith 
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attempt  to  avoid  Robinson-Patman 
liability  will  not  excuse  anticompetitive 
conduct  that  is  clearly  inconsistent  with 
the  broader  purposes  of  the  U.S. 
antitrust  laws.* 

In  United  States  v.  17.  S.  Gypsum  Co 
438  U.S.  422  (1978).  the  Supreme  Court 
held  that  an  exchange  of  information 
concerning  current  prices  was  per  se 
unlawful,  even  though  the  stated 
purpose  was  to  assure  compliance  with 
the  "meeting  competition"  defense  of 
section  2(b)  of  the  Robinson-Patman 
Act.  In  that  case,  the  defendants 
asserted  that  exchanges  of  price 
information  allowed  each  seller  to  verify 
that  any  discriminatory  prices  it  offered 
were  necessary  to  meet  a  competitor's 
price.  The  court  held,  however,  that  the 
agreement  was  not  necessary  to  avoid 
Robinson-Patman  liability.  Interseller 
verification  was  not  necessary  to  invoke 
the  defense;  a  "good  faith  belief,  rather 
than  an  absolute  certainty"  that  a  price 
concession  was  being  offered  by  a 
competitor  was  all  that  was  necessary  to 
invoke  section  2fb).'*  Noting  the 
potential  tension  between  the  rationales 
underiying  the  Sherman  and  Robinson- 
Patman  Acts,  the  Court  held  that  the 
requirements  of  the  Robinson-Patman 
Act  should  be  construed  so  as  to  ensure 
its  coherence  with  the  Sherman  Act.^ 

Similarly,  the  anticompetitive 
conduct  in  this  matter  cannot  be 
justified  by  an  attempt  to  comply  with, 
or  settle  claims  under,  the  Robinson- 
Patman  Act.  The  evidence  strongly 
suggests  that  YKK  issued  an 
unambiguous  invitation  to  one  of  its 
largest  competitors  to  enter  into  an 
agreement  mutually  to  discontinue  a 
form  of  discounting  that  was  an 
important  dimension  of  competition 
between  the  firms.  Although  YKK's 
invitation  arguably  was  intended  as  an 
offer  of  settlement  to  resolve  claims  of 
unlawful  discounting  under  the 
Robinson-Patman  Act,  the  invited 
agreenwnt  far  exceeded  the  scope  of 
what  was  reasonably  necessary  to 
achieve  a  settlement.  The  potential 
effects  of  such  an  invitation  are 
unambiguously  anticompetitive. 


Assuming  arguendo  that  YKKs 
threats  of  liUgation  were  made  in  good 
faith,"*  the  appropriate  quid  pro  quo  for 
the  competitor's  commitment  to  cease 
from  engaging  in  the  putative  violation 
was  YKK's  commitment  to  forgo 
initiating  litigation.  YKK,  however, 
went  further,  offering  to  discontinue  an 
important  form  of  discounting  in 
exchange  for  the  competitor's 
commitment  to  discontinue  such 
discounting.  This  conduct  poses  a 
substantial  threat  to  competition, 
particularly  in  cases  such  as  this  where 
the  evidence  strongly  suggests  that  the 
relevant  firms,  acting  in  concern,  have 
market  power."* 

Private  settlement  discussions  of 
disputes  between  competitors  alleging 
unlawful  discounting  do  not  provide  the 
basis  for  a  defense  to  anticompetitive 
conduct.  On  the  contrary,  the  Supreme 
Court's  analysis  in  U.S.  Gypsum  is  more 
consistent  with  the  view  that  such 
settlement  discussions  provide  a  context 
for  anticompetitive  behavior  and  should 
be  carefully  scrutinized."*  Price-fixing 
is  an  obvious  means  for  competitors  to 
resolve  allegations  of  unlawful 
discounting.  Given  the  potential  for 
abuse  in  this  context  the  Commission 
should  make  clear  that  competitors 
attempting  to  resolve  claims  of  unlawful 
discounting  under  the  Robinson-Patman 
Act  understand  that  any  settlement  or 
attempted  settlement  must  pass  scrutiny 
under  U.S.  antitrust  laws  forbidding 
unreasonable  restraints  of  trade, 
including  section  5  of  the  FTC  Act." •• 

Coacurring  Statement  of  Conminioner 
Dennis  A.  Yao 

I  appreciate  the  concern  that  has 
prompted  Commissioner  Azcuenaga  to 
dissent  in  this  matter.  I  em  disturbed  by 
the  possibility  that  this  consent 
agreement  may  be  misinterpreted  to 


"■  no  F.T.a  54«.  604  (19M). 

'^  See  C^ialityTmUerFmductf  Corp..  DocktHO- 
3403  (Nov.  5.  1992)  (conMn«  cndor  bawid  on 
invitation  lo  4gree  to  fix  prices  of  cartAio  wia 
prodocts  In  violation  of  section  i  of  the  FTC  Act  I. 

»15U.S.CtS«.elieg. 

*See,  e.q..  feffenon  Parish  Hasp.  Disl.  No.  2  v. 
Hyde.  466  U.S.  2,  25-26  nn.  41  *  42  (19841 
Appolachiaa  Coals.  Inc.  v.  Unded  Stales.  2aa  U  S. 
344.  372  (1933)  rigioadl  iaUmtiont  wtU  • 
pUa  otberwifeobtectionabte"). 


'^UnHed  States  y.  VS.  Gypsnm  Co.,  438  U.S  422. 
447-459  (l«7a*:  Auiomatic  Canteen  Co.  *.  FTC.  346 
U.S.  61.  74  (1953)  (a*  a  gsoeral  rule.  Ibe  Rotaaaoa- 
Patman  Act  shouJd  be  construed  m  at  to  onmre  its 
coherence  with  "the  broader  antitrust  policies  that 
have  been  laid  down  by  Congress  "). 

•»43«  U.S.«<451.  TheCoMrt  held  that  an 
exchan^B  of  iofarmaUon  concaniuig  cutnni  prkns 
couJd  not  saUsfjr  the  "cootrolling  circumslancee" 
test  where  the  stated  puipaae  wm  to  assure 
compliance  with  the  meeting  competition  defense 
of  §  2(b)  of  the  Robinson-Patman  Act  Id.  Settlement 
of  ihe  Robiosan-PatmaB  Act  dispute  in  tlris  ntatlar 
similarly  is  not  a  "controlling  circimistaoce"  thai 
would  excuse  the  anttconpetitive  b^taviot. 

'*43«  CS.  at  4S«  {dxinfi  Automatic  Canteen  Co 
V.  FTC.  346  US.  61.  74  (1953)). 


■^  I  do  not  find  H  necesMTT  to  determine  whether 
YKX  ressonsAWy  believed  that  its  ooospetilor  «*m 
engaged  in  violations  of  the  AcC  siaoa  I  believe  that 
the  solicitation  tar  exceeds  the  scope  af  what  was 
reasonably  necessary  to  seUle  a  le^timale 
RobiosoD  Patman  Ad  claim. 

**  The  oompUiDi  Doles  that  YKJC  and  Takm.  the 
competitor  (km  was  the  radpieDt  of  the  unlawfal 
solicitation,  account  for  more  than  80%  of  uppers 
sold  in  the  United  States. 

'^The  Court  rejected  even  a  limited  Robinson- 
Patman  compliance  exception  to  unlawful 
exchanges  of  contemporaneous  price  infonnation. 
finding  that  such  an  exception  would  "rentove  from 
scrutiny  under  the  Sherman  Act  conduct  hlhag 
near  its  core  tvith  do  assurance,  and  indeed  tvith 
serious  doubts,  that  competing  antitrust  poljrine 
would  be  served  (hereby."  436  U.S.  at  458  (ciUng 
Aufomofic  Canteen.  346  V.S.  at  74). 

'  '*  A  similar  analysis  applies  to  aniirnmpetitive 
private  setTlemenU  of  disputes  undar  U.S. 
international  trade  taws.  See  V.S  Departaaat  of 
lustice.  Antitrust  Enforcement  guidalioee  for 
International  Operations  (1988).  reprinted  ia  4 
Trade  Reg.  Rap.  tCX3t)  1  13.109.  at  {7  and  Case  17. 
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mean  that  a  simple  discussion  settling 
alleged  Robinson-Patman  Act  violations 
could  lead  to  an  FTC  enforcement 
action  alleging  an  "invitation  to 
collude"  actionable  under  section  5  of 
the  FTC  Act.  F*rice-cutting  and  alleged 
violations  of  the  Robinson-Patman  Act 
form  two  sides  of  the  same  coin  because 
the  Robinson-Patman  Act  seeks  to 
forestall  certain  types  of  price  discounts. 
Because  charging  diat  a  competitor  has 
violated  the  Robinson-Patman  Act 
implies  that,  while  the  complainant  is 
not  discounting,  the  competitor  is  and 
must  cease  discounting  or  face  a 
lawsuit,  one  could  interpret  a  charge  of 
a  Robinson-Patman  Act  violation  as  an 
implicit  "invitation"  that  the  other  side 
"agree"  to  end  price  discounting. 
Consequently,  some  might  assume  that 
discussions  settling  alleged  Robinson- 
Patman  Act  violations  could  be 
construed  by  the  FTC  as  an  offer  to 
agree  to  end  price  discounts  and,  ht.ite, 
an  "invitation  to  collude"  by  raising 
prices.  To  prevent  this  possible 
misconception  from  chilling  efficient 
settlement  discussions  of  legal  disputes, 
it  is  necessary  to  explain  in  greater 
detail  than  usual  why  there  is  sufficient 
reason  here  to  believe  that  YKK's 
behavior  violated  section  5  of  the  FTC 
Act."= 

Most  importantly,  the  lawyer's  actions 
here  went  beyond  requesting  that  his 
client's  competitor  cease  an  allegedly 
unlawful  practice  of  offering  free 
installation  equipment  to  customers 
buying  chain,  slider  and  other  zipper 
components.  YKK's  lawyer,  who  is  also 
a  member  of  YTCK's  board  of  directors, 
privately  met  with  a  lawyer  for  YKK's 
competitor.  Talon,  and  suggested  that 
YKK  would  refrain  from  providing  free 
equipment  if  Talon  agreed  to  cease 
offering  free  equipment.  Because 
Talon's  provision  of  free  equipment  is  a 
form  of  discounting,  an  agreement 
between  Talon  and  YKK  to  cease  this 
form  of  discounting  would  have 
violated  the  law.*'  Consequently,  an 
offer  to  agree  that  both  parties  end  price 
discounts,  as  happened  here,  should 
similarly  be  unlawful.^  Absent  an  offer 

"  Tlie  Ajialyii*  of  Proposed  Consent  Order  to  Aid 
Public  Comment  which  the  Commiuion  has  issu«d 
in  this  matter  also  provide*  a  hiUer  description  of 
this  matter  than  is  contained  in  the  complaint  and 
consent  order.  Because  Analyses  are  not  included 
in  the  bound  volume  of  final  Commission 
decisions,  I  have  appended  the  .\nalysis  to  my 
concurring  statement  for  reference  purposes. 

"  United  States  v.  United  Statet  Gypsum  Co.  43« 
U.S.  422.  448-59  k  a.  23  (1978)  (agreement  among 
competitors  to  verify  actual  prices  is  actionable 
under  Section  1  even  if  supposedly  done  to  avoid 
Robinson-Patman  Act  violations). 

*=  See,  e^..  Quality  Trailer  Products  Corp..  File 
No.  911-0068  (Aug.  6.  1992)  (FTC  complaint 
charged  that  respondent  violated  section  S  by 


to  agree  on  a  factor  such  as  price, 
however,  a  lawyer's  bona  fide  threat  of 
litigation  standing  alone  soould  not 
violate  section  5,  even  if  the  logical 
result  of  that  threat  is  that  the  other  side 
would  have  to  end  a  price  discount  in 
order  to  settle  the  dispute.  To  suggest 
otherwise  could  potentially  chill 
settlement  discussions  in  legal  disputes. 

The  evidence  strongly  suggests  that 
such  a  quid  pro  quo  offer  was  made. 
Although  at  the  meeting  YKK's  lawyer 
discussed  his  apparently  good  faith 
belief  that  Talon's  offering  of  ft^e 
installation  equipment  violated  the 
Robinson-Patman  Act  and  other  trade 
regulation  rules,  his  own  written 
description  of  the  meeting  demonstrates 
that  he  went  beyond  discussing  alleged 
violations  of  the  law  and  offered  a  quid 
pro  quo.  Specifically,  he  recounts  that 
he  told  Talon's  lawyer  that  "it  would  be 
good  for  the  industry  if  no  one  'gave 
away'  installation  equipment"  and,  in 
the  same  sentence,  that  "YKK  would 
consider  it  'a  plus  •   •   •'  if  Talon  would 
continue  its  current  policy  of  not  giving 
free  equipment  to  their  customers."  *«= 
Further  buttressing  this  case  is  the  fact 
that  this  offer  of  a  quid  pro  quo  is  not 
the  product  of  disputed  deposition 
testimony  between  competitors,  but 
rather  is  described  in  explicit  detail  in 
a  document  written  by  YKK's  lawyer. 
While  such  documentary  evidence — 
because  of  its  rarity — is  not  necessary  in 
order  to  find  clear  evidence  of  an 
unlawful  offer,  it  serves  as  a  powerful 
counter  to  any  argument  that  the 
evidence  here  is  ambiguous.  Finally, 
these  two  companies  may  have  market 
power— the  complaint  notes  that  YKK 
and  Talon  together  account  for 
approximately  82  percent  of  all  zippers 
manufactured  and/or  sold  in  the  United 
States.  Market  power  increases  the 
incentives  of  the  parties  to  seek  to  fix 
prices  (since  collusion  is  more  likely  to 
be  successful  when  the  parties  have 
market  power]  and  thus  increases  the 
probability  of  an  anticompetitive  motive 
on  the  part  of  the  offeror,  further 
reducing  any  ambiguity  in  the  evidence 
concerning  the  offer. 

Although  the  Commission  must  take 
care  in  cases  like  this  to  avoid  any 
misimpression  that  mere  settlement 
discussions  could  lead  to  a  section  5 
action,  the  Commission  cannot  abdicate 
its  responsibility  to  challenge  an 
unlawful  invitation  to  collude  solely 
because  it  occurs  during  an  otherwise 
lawful  conversation.  The  evidence 


making  an  unambiguous  offer  to  fix  prices  of  certain 
axle  products). 

*'  (ellipsis  in  original).  At  an  earlier  point  in  the 
meeting.  Talon's  attorney  had  informed  YlCK's 
attorney  that  Taloo  was  no  longer  offering  free 
installation  equipment. 


described  above  shows  that  YKK's 
lawyer,  a  member  of  its  board  of 
directors,  went  beyond  discussing 
alleged  violations  of  the  Robinson- 
Patman  Act  and  offered  Taloii  a  quid 
pro  quo  at  the  meeting.  Hence,  I  find 
that  there  is  reason  to  believe  that,  in 
doing  so.  YKK  violated  section  5. 

(FR  Doc.  93-8692  Filed  4-13-93;  8:45  am] 
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(OfctC-3417] 

Alan  V.  Phan,  d/b/a  Harcourt 
Companies;  Prohibited  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
California  marketer  of  "Jazz  cigarettes". 
a  non-tobacco  product,  from 
representing  that  smoking  such 
products  poses  no  health  risk,  that 
smoking  such  products  does  not  pose 
any  of  the  health  risks  associated  with 
smoking  cigarettes,  and  that  the  smoke 
contains  no  tar.  In  addition,  the 
respondent  is  prohibited  from  making 
any  representations  about  the 
comparative  or  absolute  health  or  safety 
attributes,  benefits  or  risks  of  any 
cigarette  or  smoking  product,  unless  it 
is  substantiated  by  competent  and 
reliable  scientific  evidence, 
DATES:  Complaint  and  Order  issued 
March  12, 1993. » 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Klurfeld  or  Kerry  O'Brien,  San 
Francisco  Regional  Office.  Federal 
Trade  Commission.  901  Market  Street 
Suite  570,  San  Francisco,  CA.  94103 
(415)  744-7920, 

SUPPl^MENTARY  INFORMATION:  On 
Wednesday,  January  6,  1993,  there  was 
published  in  the  Federal  Register,  58  FR 
559,  a  proposed  consent  agreement  with 
analysis  In  the  Matter  of  Alan  V,  Phan, 
d/b/a  Harcourt  Companies,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 


'  Copies  of  the  Complaint  and  the  Derision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  k  Pennsylvania 
Avenue  NW.,  Washington.  D.C.  20580. 
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contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Donald  S.  aark. 

Secretary. 

IFR  Doc  93-8690  Filed  4-13-93;  8;45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC), 
announces  the  following  committee 
meetings 

A/ome:  Clinical  Laboratory  Improvement 
Advisory  Committee. 

Times  and  Dates:  8  a.m.-4:30  p.m.,  May 
26,  1993.  8:30  a.m.-3:30  p.m..  May  27,  1993. 

Place:  CDC,  Auditorium  A,  Building  2, 
1600  Qifton  Road,  NE,  Atlanta,  Georgia 
30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  with 
providing  scientific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Services  and  the  Assistant  Secretary 
for  Health  regarding  the  need  for,  and  the 
nature  of,  revisions  to  the  standards  under 
which  clinical  laboratories  are  regulated;  the 
impact  of  proposed  revisions  to  the 
standards;  and  the  modification  of  the 
standards  to  accommodate  technological 
advances. 

Matters  To  Be  Discussed:  The  agenda 
will  include  a  review  and  discussion  of 
the  Classification  of  Waived  Tests; 
continued  discussion  of  the  Physician 
Performed  Microscopy  Procedures 
category;  further  discussion  on  several 
personnel  issues,  including  Testing 
Personnel — High  Complexity  and 
General  Supervisor — High  Complexity; 
and  current  updates  on  implementation 
iss,ues. 

Written  comments  on  the  criteria  and 
process  used  in  the  Classification  of 
Waived  Tests  and  suggested 
modiHcations  are  welcome.  Comments 
on  the  classification  of  specific  tests  will 
not  be  accepted  at  this  time.  Comments 
should  not  exceed  five  single-spaced, 
typed  pages  in  length  and  should  be 
received  by  the  contact  person  listed 
below  no  later  than  April  30, 1993. 


Copies  of  comments  that  are  germane  to 
the  Classification  of  Waived  Tests  will 
be  supplied  to  the  committee  members 
for  review  prior  to  the  meeting.  Public 
oral  comments  will  be  accepted  at  the 
discretion  of  the  chairman  at  the  close 
of  the  meeting  if  time  permits. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional 
Information:  Henry  M.  Colvin,  Assistant 
Director  for  Program  Policy,  Division  of 
Laboratory  Systems.  Public  Health 
Practice  Program  Office,  CDC,  1600 
Clifton  Road,  NE.,  Mailstop  G-25, 
Atlanta,  Georgia  30333,  telephone  404/ 
639-1706. 

Dated:  April  8, 1993. 
EIvinHilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc  93-8669  Filed  4-13-93;  8:45  ami 
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Board  of  Scientific  Counselors, 
National  Center  for  Infectious 
Diseases;  Meeting 

hi  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Board  of  Scientific  Counselors, 
National  Center  for  Infectious  Diseases 
(NCID). 

Times  and  Dates:  9  a.m.-5:30  p.m..  May  3. 
1993.  8:30  a.m.-4  p.m..  May  4, 1993. 

Place:  CDC.  Auditorium's,  1600  Clifton 
Road,  NE.,  Atlanta.  Georgia  30333. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Board  of  Scientific 
Counselors,  NCID,  provides  advice  and 
guidance  to  the  Director.  CDC.  and  Director. 
NQD.  in  the  following  areas:  program  goals 
and  objectives;  strategies;  program 
organization  and  resources  for  infectious 
disease  prevention  and  control;  and  program 
priorities. 

Matters  to  be  Discussed:  The  agenda  will 
focus  on  updates  of  the  CDC  draft  plan  on 
new  and  emerging  infectious  diseases, 
infectious  diseases  in  minority  and 
underserved  f)opulations.  and  action 
planning.  Infectious  disease  updates  will  be 
provided  on  the  following  topics:  Lyme 
Disease:  Surveillance  Definition/Diagnostics 
Workshop;  Malaria  in  North  Carolina; 
Meningococcal  Disease;  Antimicrobial 
Resistance;  E.  coli  0157:H7  and  Food  Safety; 
Tuberculosis;  Sexually  Transmitted  Diseases; 
and  the  Public  Health  Laboratory  Information 
System.  Other  agenda  items  include 
announcements;  consideration  of  minutes  of 
the  December  3-4. 1992,  meeting;  a  report 
from  the  Director,  NCID;  discussion  of  drug 
resistant  microorganisms  and  vaccine 


development  and  evaluation;  and  future 
board  activities. 

The  discussion  wilt  include  presentations 
by  community,  state,  and  Federal 
representatives.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Written  comments  are  welcome  and  should 
be  received  by  the  contact  person  listed 
below  prior  to  the  opening  of  the  meeting. 

Contact  Person  for  More  Information: 
Diane  S.  Holley.  Office  of  the  Director, 
NOD,  CDC,  Mailstop  C-20. 1600  Clifton 
Road,  NE,  Atlanta,  Georgia  30333, 
telephone  404/639-0044. 

Dated:  April  8, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc  93-8668  Filed  4-13-93;  8:45  aro| 
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Food  and  Drug  Administration 

(OoclMt  No.  93IM>106] 

Tosoh  Medics,  Inc.;  Premarfcet 
Approval  of  AIA-PACK  CEA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Tosoh 
Medics,  Inc.,  South  San  Francisco,  CA, 
for  premarket  approval,  under  section 
515  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  AIA-PACK 
CEA.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  February  19,  1993, 
of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  May  14, 1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawm  Dr.,  Rockvjlle,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  E.  Maxim.  Center  for  Devices  and 
Radiological  Health  (HFZ-440).  Food 
and  Drug  Administration.  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427- 
1034. 

SUPPLEMENTARY  INFORMATION:  On  August 
28, 1991,  Tosoh  Medics,  Inc..  South  San 
Francisco,  CA  94080,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  AL\-PACK  CEA.  The  device 
is  a  immunoenzymometric  assay  and  is 
indicated  for  the  quantitative 
measurement  of  carcinoembryonic 
antigen  (CEA)  in  serum  to  aid  in  the 
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management  of  cancer  patients  in  whom 
rh^^nging  concentrations  of  CEA  are 
observed.  In  accordance  with  the 
provisions  of  section  515(cM2)  of  the  act 
as  amended  by  the  Safe  Medical  Devices 
Act  of  1990,  this  PMA  was  not  referred 
to  the  Immunology  Devices  Panel,  an 
FDA  advisory  panel,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel.  On  February  19, 
1993,  CDRH  approved  the  application 
by  a  letter  to  the  applicant  from  the 
Acting  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  simimary  of  the  safety  and 
effectiveness  data  on  which  QDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  Admimetrative  Review 

SecUon  S15(d)(3)  of  the  act  (21  U.S.C 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e{g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  eilner  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  materia]  fact  for 
resolution  tiirough  administrative 
review.  After  reviewring  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  14,  1993.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information^ 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 


document.  Received  pjetitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  March  31. 1993. 
loaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radioloffcal  Health. 

(PR  Doc.  93-8618  Filed  4-13-93;  8:45  ain] 
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[DocteM  No.  93ftM)096] 

Scott  Medical  Products;  Premarket 
Approval  of  ISPAN^  Sulfur 
Hexafluorlde  (SFa)  Gas 

AGEMCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Scott 
Medical  Products,  Plumsteadville,  PA, 
for  premarket  approval,  under  section 
515  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  of  ISPAN™ 
Sulfur  Hexafluoride  (SFr)  Gas.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel,  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  February  25. 1993,  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  May  14, 1993. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Ehug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Denis  L.  McCarthy,  Center  for  Devices 
and  Radiological  Health  (HFZ-460), 
Food  and  Drug  Administration. 1390 
Piccard  Dr.,  Rockville.  MD  20850.  301- 
427-1209. 

SUPPLEMENTARY  INFORMATION:  On      - 
November  2. 1990.  Scott  Medical 
Products,  Plumsteadville.  PA  18949, 
submitted  to  CDRH  an  appUcation  for 
premarket  approval  of  ISPAN""^  Sulfur 
Hexafluoride  (SFb)  Gas.  The  device  is  a 
gas  and  is  indicated  for  use  as  a  surgical 
aid  in  the  treatment  of  uncomplicated 
retinal  detachment  by  pneumatic 


retinopexy.  It  is  used  in  the  form  of  an 
intravitreal  injection  for  selected  retinal 
breaks  and  to  aid  in  the  resorption  of 
subretinal  fluid.  Associated  measures 
used  include  transconjunctival  and 
transscleral  cryotherapy  and  laser 
photocoagulation. 

On  April  18,  1991,  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
February  25,  1993,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
fi-om  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH, 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e{d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e{g)).  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  fonn  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whethier  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 
Petitioners  may,  at  any  time  on  or 
before  May  14. 1993,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  niunber  found  in 
brackets  in  the  heeding  of  this 
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document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  April  1,1993. 
Joseph  A.  Levitt. 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  93-8616  Filed  4-13-93;  8:45  am] 

BILUMQ  CODE  41«>-01-f 


[Docket  No.  93iyU)0971 

Scott  Medical  Products;  Premarket 
Approval  of  ISPAN^ 
Perfluoropropane  (C^  Fx)  Gas 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Scott 
Medical  Products,  Plumsteadville,  PA. 
for  premarket  approval,  under  section 
515  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  ISPANTm 
Perfluoropropane  (Cj  Fs  )  Gas.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  February  25. 1993.  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  May  14. 1993. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTWER  INFORMATION  CONTACT: 

Denis  L.  McCarthy,  Center  for  Devices 
and  Radiological  Health  (HFZ-462), 
Food  and  Drug  Administration,  1390 
Piccard  Dr..  Rockville,  MD  20850,  301- 
427-1209. 

SUPPi-EMENTARY  INFORMATION:  On 
November  2, 1990,  Scott  Medical 
Products.  Plumsteadville.  PA  18949, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  ISP  AN"™ 
Perfluoropropane  (C3  Fg  )  Gas.  The 
device  is  a  gas  and  is  indicated  for  use 
as  a  surgical  aid  in  the  treatment  of 
uncomplicated  retinal  detachment  by 


pneumatic  retinopexy.  It  is  used  in  the 
form  of  an  intravitreal  injection  for 
selected  retinal  breaks  and  to  aid  in  the 
resorption  of  subretinal  fluid. 
Associated  measures  used  include 
transconjunctival  and  transscleral 
cryotherapy  and  laser  photocoagulation. 

On  April  18, 1991,  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 
committee,  reviewed  and  recommended 
approval  of  the  application.  On 
February  25,  1993,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Director  of  the  Office  of  Device 
Evaluation,  CDRH. 

A  summaiy  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act  (21  U.S.C.  360e{g)).  for 
administrative  review  of  ODRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  part  12  (21  CFR  part  12) 
of  FDA's  administrative  practices  and 
procedures  regulations  or  a  review  of 
the  application  and  GDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
§  10.33(b)  (21  CFR  10.33(b)).  A 
petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  review  to  be  used, 
the  persons  who  may  participate  in  the 
review,  the  time  and  place  where  the 
review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  May  14. 1993.  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 


document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(b)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  March  15. 1993. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  93-8617  Filed  4-13-93;  8:45  am| 

BtLUNO  COOE  41M>-01-f 


Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  Grants  for 
(State)  Demonstration  Projects  With 
Respect  to  Alzheimer's  Disease  or 
Related  Disorders 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  of  available  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of 
approximately  $4.7  million  in  fiscal 
year  (FY)  1993  for  grants  to  States  for 
demonstration  projects  with  respect  to 
Alzheimer's  Disease  or  related 
disorders.  Of  the  $4.7  million, 
approximately  $1  million  will  be 
available,  on  a  competitive  basis,  for 
new  awards  to  agencies  of  State 
governments  not  previously  funded 
under  this  program.  Approximately  $3.7 
million  will  be  available  for  non- 
competing  continuation  awards  to  the 
11  States  funded  in  FY  1992. 

This  program  is  authorized  by  Section 
398  of  the  Public  Health  Service  (PHS) 
Act.  42  U.S.C.  280c  and  granU  will  be 
awarded  in  accordance  with  Sections 
398,  399  and  399A  of  the  PHS  Act  as 
amended,  42  U.S.C.  280c-3  to  280c-5. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  priority  areas.  The  Alzheimer's 
Disease  (or  related  disorders) 
Demonstration  Grant  Program  to  States 
directly  addresses  the  Healthy  People 
2000  objectives  by  improving  access  to 
information  and  services  for  persons 
with  Alzheimer's  Disease  and  their 
families.  This  includes  respite  care 
services  for  underserved  populations, 
particularly  minority  groups,  and  other 
disadvantaged  populations.  Potential 
applicants  may  obtain  a  copy  of  He&lthy 
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People  2000  (Full  Report:  Stock  No. 
017-001-00474-0)  or  Heahhy  People 
2000  (Summary  Report:  Stock  No.  017- 
001-00473-01)  through  ttie 
Superintendent  of  Doaiments, 
Government  Printing  OfEce. 
Washington.  DC  20042-9325 
(Telephone  202-783-3238). 
ADDRESSES:  Application  kits  and 
additional  guidance  (Form  PHS  5161-1, 
with  revised  face  sheet  DHHS  Form  424, 
as  approved  by  the  Office  of 
Management  and  Budget  undea  control 
number  0937-0189)  may  be  obtained 
from,  and  completed  ap{>lications 
should  be  mailed  to:  Alice  H.  Thomas, 
Grants  Management  Officer  (GMO), 
Bureau  of  Primary  Health  Care,  Health 
Resources  and  Services  Administration. 
12100  Parklawn  Drive.  Rockville. 
Maryland  20857.  The  telephone  number 
is  (301)  443-5902.  and  FAX  number  is 
(301)  443-5906.  The  Grants 
Management  Officer  is  also  available  to 
provide  assistance  on  business 
management  issues. 
DATES:  The  deadline  date  for  receipt  of 
competing  applications  is  June  7, 1993. 
and  noncom]>eting  applications  is  July 
1, 1993.  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (AppUcants  should 
request  a  legibly  dated  U^.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  will  not  be  accepted 
as  proof  of  timely  mailing.)  Late 
applications  will  be  returned  to  the 
applicant. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
general  program  information  or 
technical  assistance,  contact  Carol  E. 
Sherman.  D.M.D..  M.P.H.  Division  of 
Programs  for  Special  Populations 
(DPSP).  Bureau  of  Primary  Health  Care 
(BPHq.  room  9-12.  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Tel.  No. 
(301) 443-9371. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  program  is  to  assist 
grantees  in  carrying  out  demonstration 
projects  in  plaiming,  establishing,  and 
operating  respite  care  and  supportive 
service  programs  as  follows: 

(a)  Program  Development:  to 
coordinate  with  public  and  private 
organizations  the  development  and 
operation  of  diagnostic,  treatment,  care 
management,  respite  care,  legal 
counseling  and  education  services 
provided  within  the  State  to  individuals 
with  Alzheimer's  Disease  or  related 


disorders  and  to  the  fnnilies  and  care 
providers  of  these  individuals; 

(b)  Service  Delivery:  States  are 
required  to  expend  not  less  than  50 
percent  of  the  grant  award  for  the 
following  services:  home  health  care, 
personal  care,  day  care,  companion 
services,  short-term  (up  to  14  days  per 
annum)  respite  care  in  long-term  care 
and  other  health  facilities,  and  other 
respite  care  to  families  and  individuals 
with  Alzheimer's  Disease  or  related 
disorders;  and 

(c)  Information  Dissemination:  to 
provide  health  care  providers, 
individuals  with  Alzheimer's  Disease  or 
related  disorders,  the  families  of  such 
individuals,  organizations  established 
for  such  individuals  and  such  families, 
and  the  general  public,  information 
concerning:  (1)  Diagnostic,  treatment, 
and  related  services;  (2)  sources  of 
assistance  in  obtaining  such  services, 
including  assistance  imder  entitlement 
programs;  and  (3)  the  legal  rights  of 
such  individuals  and  their  families. 

Eligible  Applicants:  Eligible 
applicants  for  new  awards  are  States  not 
previously  Winded  under  this  program. 
The  term  "State"  includes,  in  addition 
to  the  several  States,  only  the  District  of 
Columbia,  Guam,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  American  Samoa,  and  the  Trust 
Territory  of  the  Pacific  Islands  (the 
Republic  of  the  Palau),  the  Republic  of 
the  Marshall  Islands,  and  the  Federated 
States  of  Micronesia.  Only  one 
apphcation  per  State  will  be  accepted. 
The  State  must  designate  the  agency 
responsible  for  implementing  this 
demonstration  program. 

Available  Funds:  Approximately  $1 
million  for  new  discretionary  grants  to 
States  to  assist  in  carrying  out 
demonstration  projects  for  planning, 
establishing,  and  operating  programs 
will  be  awarded  in  FY  1993. 

Number  of  Awards:  Not  more  than  4 
awards  will  be  made,  each  for  a  one  year 
budget  period.  Project  periods  for  new 
grantees  may  not  exceed  three  years. 
The  range  of  awards  will  be  between 
$3tM),000-$500,000  per  12  month 
period,  depending  upon  the  scope  of  the 
program  and  the  number  of  individuals 
to  be  served. 

Grant  Requirements 

•  A  State  must  agree  to  expend  at 
least  50  percent  of  the  grant  award  for 
the  following  services:  home  health 
care,  personal  care,  day  care,  companion 
services,  short-term  (up  to  14  days  per 
annum)  respite  care  services  in  long- 
term  care  and  other  health  facilities,  and 
other  respite  care  to  individuals  with 


Alzheimer's  Disease  or  related 
disorders. 

•  A  State  must  agree  that  no  more 
than  10  percent  will  be  expended  for 
administrative  expenses. 

•  A  State  may  not  make  payments 
from  a  grant  for  any  item  or  service  to 
the  extent  that  payment  has  been  made, 
or  can  reasonably  be  expected  to  be 
made,  under  any  State  compensation 
program,  an  insurance  policy,  any 
Federal  or  State  health  benefits  program, 
or  by  an  entity  that  provides  health 
services  on  a  prepaid  basis.  Grant  funds 
may  not  be  used  to  supplant  State  funds 
for  services  that  are  currently  supported 
or  for  services  from  which  State  hinds 
have  recently  been  withdrawn. 

•  Matching  Requirement:  Under  this 
program,  the  amount  of  Federal  grant 
funds  may  not  exceed  75  percent  of  the 
cost  of  services  to  be  provided  by  the 
State  for  the  First  year,  65  percent  for  the 
second  year,  and  55  percent  for  the  third 
year.  Amounts  provided  by  the  Federal 
government,  or  services  assisted  or 
subsidized  to  any  significant  extent  by 
the  Federal  government,  may  not  be 
counted  toward  the  non-Federal 
contribution  requirement.  Non-Federal 
contributions  may  be  in  cash  or  in  kind, 
fairly  evaluated,  including  plant, 
equipment,  or  services  in  accordance 
with  applicable  PHS  guidelines. 

Criteria  for  Evaluating  Competing 
Applications 

Competing  applications  which  meet 
basic  application  requirements  will  be 
reviewed  based  upon  the  following 
evaluation  criteria: 

(a)  Need:  The  extent  to  which  the 
proposed  plan  has:  (1)  Identified  arid 
documented  the  need  for  respite  care  or 
supportive  services  for  persons  with 
Alzheimer's  Disease  or  related 
disorders,  for  their  families  and  their 
caregivers;  (2)  projected  the  number  of 
persons  to  be  served  by  the  proposal;  (3) 
identified  traditionally  underserved 
populations  to  be  served;  and  (4) 
described  the  barriers  to  be  overcome  in 
accessing  respite  care  and  supportive 
services. 

(b)  Proposed  Plan:  The  extant  to 
which  the  proposed  plan  has:  (1) 
specified  activities  that  will  address 
identified  needs  for  respite  care  and 
supportive  services;  (2)  provided  a 
specific  description  of  proposed 
program  services  and  activities  which 
demonstrates  at  least  a  50  percent  use  of 
program  funds  used  for  direct  services 
for  program  participants;  (3)  specified 
outreach  activities  to  traditionally 
underserved  populations;  (4)  provided  a 
description  of  the  quality  assurance 
program;  and  (5)  described  the 
applicant's  experience  in  providing 
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outreach,  respite  care,  and  other 
supportive  services,  including  a 
description  of  the  proposed  staffs' 
qualifications  and  experience. 

(c)  Project  Administration, 
Collaboration  and  Coordination:  The 
extent  to  which  an  applicant:  (1)  Has 
collaborated  and  will  collaborate  (and 
described  strategies)  with  other  public 
or  private  nonprofit  agencies  to  link, 
coordinate  and  integrate  the  service 
system;  (2)  has  an  adequate  plan  and 
appropriately  trained  staff  for  the 
overall  management  of  the  project, 
including  procedures  for  fiscal  control 
and  supervision  of  contracts. 

(d)  Budget:  The  extent  to  which  the 
proposed  budget  is  adequate  and 
appropricite  to  support  and  meot  the 
objectives  of  the  program. 

(e)  Outcome  and  Evaluation:  The 
adequacy  of  the  plan  to  monitor  the 
progress  of  the  program  and  to  assess 
and  document  outcomes  of  the  program. 

Other  Award  Information 

The  Alzheimer's  Demonstration  Grant 
to  States  Program  has  been  determined 
to  be  a  program  which  is  subject  fo  the 
provisions  of  Executive  Order  12372,  as 
implemented  by  45  CFR  part  100. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  under  certain 
Federal  programs.  The  application 
packages  to  be  made  available  under 
this  notice  will  contain  a  Usting  of 
States  which  have  chosen  to  set  up  a 
review  system  and  will  provide  a  State- 
point-of-contact  (SPOC)  in  the  State  for 
the  review.  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  appropriate  deadline  dates. 
The  BPHC  does  not  guarantee  that  it 
will  accommodate  or  explain  its 
responses  to  State  process 
recommendations  received  after  the  due 
date.  (See  "Intergovernmental  Review  of 
Federal  Programs",  Executive  Order 
12372,  and  45  CFR  part  100,  for  a 
description  of  the  review  process  and 
requirements). 

In  the  0MB  Catalog  of  Fedeial 
Domestic  Assistance,  tlie  Alzheimer's 
Demonstration  Grant  to  States  Program 
is  listed  as  Number  93.951. 

This  program  is  not  subject  to  the 
submission  of  a  Public  Health  System 
Impact  Statement. 


Dated:  February  2.  1993. 
Robert  G.  Harmon, 
Administrator. 
|FR  Doc.  93-8683  Filed  4-13-93;  8.45  am) 

BILUNG  COOC  41Se-15-r 

National  Institutes  of  Health 

National  Cancer  institute;  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Scientific  and  Commercial 
Development  of  a  Recombinant  Toxin 
To  Treat  Cancer 

AGENCY:  National  Institutes  of  Health. 
PHS.  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Cancer  Institute 
(NQ)  seeks  a  pharmaceutical  company 
that  can  effectively  pursue  the  scientific 
and  commercial  development  of  a 
recombinant  immunotoxin  to  treat 
several  types  of  human  cancers.  NQ  has 
isolated  a  monoclonal  antibody  (MAb 
B3)  that  reacts  with  many  types  of 
human  cancers.  This  antibody  has  been 
used  to  make  a  single  chain 
immunotoxin  termed  B3(Fv)-PE38  or 
LMB-7.  LMB-7  has  been  shown  to 
cause  the  complete  regression  of  himian 
cancers  growing  in  immunodeficient 
mice.  The  selected  sponsor  will  be 
awarded  a  CRADA  to  produce  LMB-7 
for  use  in  a  Phase  I/II  trial  of  patients 
whose  cancers  react  with  monoclonal 
antibody  B3. 

ADDRESSES:  Questions  about  this 
opportunity  may  be  addressed  to  Ira 
Pastan,  M.D.,  Chief,  Laboratory  of 
Molecular  Biology,  Division  of  Cancer 
Biology  Diagnosis  and  Centers,  National 
Cancer  Institute,  9000  Rockville  Pike. 
Building  37,  room  4E16,  Bethesda,  MD 
20892,  Tel:  (301)  496-4797,  Fax:  (301) 
402-1344. 

DATES:  Thirty  (30)  days,  maximum,  from 
d.ite  of  publication. 

SUPPLEMENTARY  INR3RMATI0N:  The  NQ  is 
seeking  a  pharmaceutical  or 
biotechnology  company  which,  in 
accordance  with  the  requirements  of  the 
regulations  governing  the  transfer  of 
Government-developed  agents  (37  CFR 
part  404).  can  produce  the  recombinant 
immunotoxin  LMB-7  for  which  patents 
are  pending  or  have  been  issued  to  meet 
the  needs  of  the  general  public  with  the 
best  terms  for  the  NCI.  B3  is  a 
monoclonal  antibody  that  reacts  with 
many  kinds  of  human  cancers.  The 
antibody  reacts  with  many  colon 
cancers,  lung  cancers,  stomach  cancers, 
ovarian  cancers,  esophageal  cancers, 
and  breast  cancers.  LMB-7  is  a  single 
chain  immunotoxin  in  which  the 
combining  site  of  the  B3  antibody  has 


been  fused  to  a  recombinant  form  of 
Pseudomonas  exotoxin  in  which  the 
cell  binding  domain  of  the  toxin  has 
been  removed.  LMB-7  is  expressed  in  E. 
coli  using  a  T7  based  expression  system. 
The  recombinant  protein  accumulates 
within  inclusion  bodies.  Methods  have 
been  developed  to  solubilize  the 
inclusion  bodies  and  purify  the 
recombinant  protein.  Using  LMB-7 
prepared  in  the  National  Cancer 
Institute.  precUnical  studies  have  been 
carried  out  which  indicate  that  LMB-7  . 
can  cause  complete  regression  of  human 
^tumors  growing  in  mice  when  given  in 
doses  that  do  not  cause  significant 
toxicity  in  these  mice. 

In  order  to  bring  LMB-7  to  market,  it 
will  be  necessary  to  show  that  the 
recombinant  immunotoxin  is  safe  and 
effective  therapy.  The  initial  clinical 
trial  will  be  done  at  the  National  Cancer 
Institute  after  FDA  approval. 

The  role  of  the  National  Cancer 
Institute,  the  Division  of  Cancer  Biology. 
Diagnosis,  and  Centers  and  the  Di\-ision 
of  Cancer  Treatment  includes  the 
following: 

1.  NQ  will  provide  vectors  that 
encode  LMB-7  and  can  be  used  to 
produce  LMB-7  in  E.  coli. 

2.  NQ  will  provide  human  cancer  cell 
lines  that  can  be  used  to  test  the  activity 
of  LMB-7. 

3.  NQ  will  provide  information  about 
how  the  activity  of  LMB-7  can  be 
measured  using  cultured  cell  lines  or  an 
ELISA  assay. 

4.  NQ  will  design  and  conduct  a 
clinical  trial  with  clinical  grade  LMB-7 
supplied  by  the  CRADA  holder.  The 
NCI  will  measure  the  toxicity  of  LMB- 
7  in  patients,  carry  out  pharmacokinetic 
studies,  carry  out  studies  on  the 
immunogenicity  of  the  recombinant 
toxin  and  also  record  any  response 
during  a  Phase  I  trial  with  the 
recombinant  immui)otoxin. 

5.  If  the  Phase  I  trial  is  completed 
successfully,  the  NCI  will  carry  out  a 
Phase  II  evaluation  of  the  activity  of 
LMB-7  against  selected  human  cancers 
containing  the  B3  antigen.  During  this 
trial  the  NQ  will  screen  cancer  samples 
to  assure  that  the  B3  antigen  is  present 
before  the  clinical  trial  is  carried  out. 

6.  Relevant  patent  rights  are  available 
for  licensing  through  the  Office  of 
Technology  Transfer,  NIH.  For  further 
information  contact:  Margarie  Hunter. 
National  Institutes  of  Health,  OTT, 
Bethesda,  MD  20892,  Tel:  (301)  496- 
7735,  Fax:  (301)  402-0220. 

The  role  of  the  successful  corporate 
partner  under  the  CRADA  will  include 
the  following: 

1.  Generate  5  grams  of  LMB-7  suitable 
for  a  clinical  trial.  This  will  include 
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supplying  all  data  necessary  to  meet 
FDA  standards  and  to  obtain  an  IND. 

2.  Provide  the  drug  before  January  1, 
1994. 

3.  Provide  funds  to  support  a 
technician  to  carry  out  analyses  needed 
for  the  clinical  trial.  These  will  include 
measurement  of  LMB-7  in  patients' 
blood  samples,  measurements  of 
antibodies  to  LMB-7,  and  related 
activities. 

4.  Provide  funds  to  support  a 
postdoctoral  fellow  and  associated 
expenses  to  work  on  improvements  to 
LMB-7. 

5.  Provide  funds  to  support  a  research 
nurse  and  expenses  associated  with  the 
exploratory  clinical  trials. 

6.  If  efficacy  is  demonstrated  in  the 
human  trials,  the  company  would  be 
responsible  for  the  large  scale 
production,  packaging,  marketing,  and 
distribution  of  this  recombinant 
immunotoxin. 

Criteria  for  choosing  the  cooperating 
company  will  include  the  following: 

1.  Experience  in  producing 
recombinant  proteins  for  human  use 
and  conducting  clinical  trials  with 
recombinant  proteins. 

2.  Experience  and  ability  to  produce, 
package,  market  and  distribute 
pharmaceutical  products  in  the  United 
States  and  to  provide  the  product  at  a 
reasonable  price. 

3.  Willingness  to  cooperate  with  the 
NCI  in  the  collection,  evaluation, 
publication  and  maintenance  of  data 
from  clinical  trials  of  investigational 
agents. 

4.  Willingness  to  cost  share  in 
laboratory  studies  and  clinical  trials  as 
outlined  above. 

5.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  and 
animal  subjects. 

6.  The  aggressiveness  of  the 
development  plan,  including  the 
appropriateness  of  milestones  and 
deadlines  for  clinical  development. 

7.  Provisions  for  equitable 
distribution  of  patent  rights  to  any 
inventions.  Generally  the  rights  of 
ownership  are  retained  by  the 
organization  which  is  the  employer  of 
the  inventor,  with:  (1)  An  irrevocable, 
nonexclusive,  royalty-free  license  to  the 
Government  (when  a  company 
employee  is  the  sole  inventor);  or  (2)  an 
exclusive  or  nonexclusive  license  to  the 
company  on  terms  that  are  appropriate 
(when  the  Government  employee  is  the 
sole  inventor). 

Dated:  April  5. 1993. 
Reid  Adler, 

Director.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
IFR  Doc.  93-8687  Filed  4-13-93;  8:45  am] 
etlUNG  COOe  4140-01-« 


Public  Health  Service 

National  Toxicology  Program;  Board  of 
Scientific  Counselors  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors,  U.S. 
Public  Health  Service,  in  the  Conference 
Center,  building  101,  South  Campus, 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS),  111  Alexander 
Drive,  Research  Triangle  Park,  North 
Carolina,  on  May  11, 1993. 

The  meeting  will  be  opwn  to  the 
public  from  9  a.m.  to  adjournment  with 
attendance  limited  only  by  space 
available.  The  preliminary  agenda 
topics  with  approximate  times  are  as 
follows: 

9  a.m.-ll:45  a.m.— The  NTP  staff  will 
provide  the  Board  with  reports  of 
information  about  recent  meetings,  an 
update  of  status  of  the  Advisory  Review 
report  and  the  Programs's  response  to 
the  report,  and  summary  of  toxicity 
studies  planned,  ongoing  or  recently 
completed.  The  Board  will  be  briefed  on 
NTP  Toxicology  Review  Teams  and  a 
recent  Interagency  Agreement  between 
the  NIEHS  and  the  Food  and  Drug 
Administration. 

12:45  p.m.-4  p.m.— The  NTP  staff 
will  discuss  with  the  Board  selected 
ongoing  or  recently  completed  research 
projects  on  low  frequency 
electromagnetic  fields,  methylene 
chloride,  and  oxazepam.  The  Board  will 
be  informed  about  progress  on  changes 
in  procedures  for  the  nomination  and 
selection  of  chemicals  and  scientific 
issues  or  concepts.  The  Board's  advice 
will  be  sought  on  a  proposed  scheme  for 
prioritizing  chemicals  for  carcinogenesis 
testing.  Other  scientific  issues  may  be 
discussed  as  appropriate. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  National  Toxicology  Program,  P.O. 
Box  12233,  Research  Triangle  park. 
North  Carolina  27709,  will  have 
available  a  roster  of  Board  members  and 
other  program  information  prior  to  the 
meeting  and  summary  minutes 
subsequent  to  the  meeting. 
Kenneth  Olden, 

Director,  National  Toxicology  Program. 
IFR  Doc.  93-8685  Filed  4-13-93;  8:45  am) 

BILUNG  CODE  41M-17-M 


Public  Health  Services 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority;  Correction 

AGENCY:  National  Institutes  of  Health. 
ACTION:  Notice  correction. 


The  notice  published  in  the  February 
16,  1993  Federal  Register  (58  FR  86051 
announcing  amendment  of  Part  H, 
Chapter  HN  (National  Institutes  of 
Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27.  1975,  as 
amended  most  recently  at  58  FR  6288, 
January  27,  1993)  to  reflect  the 
reorganization  of  the  National  Center  for 
Human  Genome  Research,  incorrectly 
listed  some  of  the  alpha  prefixes  for  the 
organizational  codes  as  "HNA".  NIH  is 
publishing  this  notice  to  correct  tliese 
alpha  prefixes  to  read  "HN". 

Dated:  March  31, 1993. 
Bemadine  Healy, 
Director,  NIH. 
[FR  Doc.  93-8688  Filed  4-13-93;  8:45  am] 

BILLING  CODC  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Mines 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperz/ork 
Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Bureau's  clearance 
officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  requirement  should  be  made  within 
30  days  directly  to  the  Bureau  clearance 
officer  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1032-0004),  Washington,  DC 
20503,  telephone  202-395-7340. 

Title:  Consolidated  Consumers'  Report 
OMB  approval  number:  1032-0084 
Abstract:  Respondents  supply  the 
Bureau  of  Mines  with  domestic 
production  and  consumption  data  on 
nonfuel  mineral  commodities.  This 
information  is  published  in  Bureau  of 
Mines  publications  including  the 
Mineral  Industry  Surveys,  Volumes  I, 
II,  and  III  of  the  Minerals  Yearbook, 
and  Mineral  Commodity  Summaries 
for  use  by  private  organizations  and 
other  Government  agencies. 
Bureau  form  number:  6-1109-MA 
Frequency:  Monthly  and  Annual 
Description  of  respondents:  Operations 
that  consume  ferrous  metals. 


■^ 
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Annua]  responses:  4,432 
Annual  burden  hours:  4,432 
Bureau  clearance  officer:  Alice  J. 

Wissman,  202-501-9569 

Dated:  December  8. 1992. 
T.S.  Ary, 

Director,  Bureau  of  Mines. 
[FR  Doc.  93-6613  Filed  4-13-93;  8:45  am] 

BILLmC  CODE  4310-5»-W 


UNITED  STATES  INTERNATIONAL 
TRADE  COMMISSION 

Notice  of  CommiMion  Determination 
Not  To  Review  initial  Determination 
Granting  Joint  Motion  To  Terminate 
the  investigation  With  Respect  to  Two 
Respondents 

agency:  U.S.  International  Trade 

CommisMon. 

ACTION:  Notice. 


In  the  Matter  of  Certain  Integrated  Qicuif 
Telecommunication  Chips  and  Products 
Containing  Same,  Including  Dialing 
Apparatus;  Investigation  No.  337-TA-337. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  initial  determination  (ID)  (Order 
No.  155)  in  the  above-captioned 
investigation  granting  a  joint  motion  to 
terminate  the  investigation  with  respect 
to  respondents  Winbond  Electronics 
Corporation  and  Winbond  Electronics 
North  America  Corporation  on  the  basis 
of  a  cross  license  agreement. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Czako.  Esq.  or  Matthew  T. 
Bailey.  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3093  and  202-205-3108, 
respectively.  Hearing-impaired 
individuals  are  advised  that  information 
about  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal.  202-205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  April  1, 1992  based  on  a  complaint 
filed  by  SGS-Thomson  Microelectronics, 
Inc.  (ST)  alleging  violations  of  section 
337  of  the  Tariff  Act  of  1930  in  the 
importation  into  the  United  States,  the 
sale  for  importation  into  the  United 
States,  and  the  sale  within  the  United 
States  after  importation  of  certain 
integrated  circuit  telecommunication 
chips  and  products  containing  same, 
including  dialing  apparatus,  which 
allegedly  infringe  claims  1.  4, 10,  11. 
and  14-16  of  U.S.  Letters  Patent 
4.315,108;  claims  6-9  and  13-14  of  U.S. 


Letters  Patent  4,061,886;  and/or  claims 
1-4  and  6  of  U.S.  Letters  Patent 
4.446.436. 

On  March  8, 1993  ST  renewed  a  joint 
motion  to  terminate  this  investigation  as 
to  respondents  Winbond  Electronics 
Corporation  and  Winbond  Electronics 
North  America  Corporation  (Winbond 
respondents)  on  the  basis  of  a  cross 
license  agreement.  The  original  motion, 
•    filed  on  June  11, 1992.  was  denied 
v«thout  prejudice  because  the  required 
approval  of  the  Taiwanese  government 
had  not  been  demonstrated.  That 
approval  has  since  been  obtained.  The 
Commission  investigative  attorney  had 
no  objection  to  the  renewed  motion.  On 
March  9, 1993,  respondent  United 
Microelectronics  Corporation  (UMC) 
objected  to  the  renewed  motion. 

March  9, 1993,  the  ALJ  granted  the 
renewed  motion,  issuing  an  ID 
terminating  the  investigation  as  to 
Winbond  respondents.  No  petitions  for 
review  or  agency  or  public  comments 
were  received. 

This  action  is  taken  pursuant  to 
section  337  of  the  Tariff  Act  of  1930.  as 
amended  (19  U.S.C  1337),  and 
Commission  interim  rule  210.53  (19 
CFR  210.53,  as  amended). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  available  for  public 
inspection  during  official  business 
hours  (8;45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000. 

Issued:  April  5, 1993. 

By  order  of  the  Commission. 
Pan!  R.  Bardoa, 
Acting  Secretary. 
[FR  Doc.  93-6707  Filed  4-13-93;  8:45aml 

BILUNO  COOC  7Q20-(a-P 


[Investlgatloo  No.  731-TA-644;  Preliminary] 

Welded  Stainless  Steel  Pipe  From 
Malaysia 

Determination 

On  the  basis  of  the  record »  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 


'  The  record  U  defined  in  sec.  207.2(0  ot  th« 
CommUiiont  Rules  of  Practice  and  Procedtue  (19 
CFR  207.2(0). 


injured  by  reason  of  imports  from 
Malaysia  of  welded  stainless  steel  pipe, 
provided  for  in  subheadings  7306.40.10 
and  7306.40.30  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Background 

On  February  16, 1993,  a  petition  was 
filed  with  the  Commission  and  the 
Department  of  Commerce  by  Avesta 
Sheffield  Pipe.  Shaumburg.  IL;  Bristol 
Metals,  Bristol,  TN;  Damascus  Tube 
Division  of  the  Nes  Bishop  Tube  Co., 
Greenville.  PA;  Trent  Tube  Division  of 
Crucible  Materials  Corp..  East  Troy,  WI; 
and  the  United  Steelworkers  of 
America,  alleging  that  an  industry  in  the 
United  States  is  materially  injured  and 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  welded 
stainless  steel  pipe  from  Malaysia. 
Accordingly,  effective  February  16, 
1993,  the  Commission  instituted 
antidumping  investigation  No.  731-TA- 
644  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  24, 1993 
(58  FR  11247).  The  conference  was  held 
in  Washington,  DC,  on  March  9,  1993, 
and  all  persons  who  requested  the 
opponunity  were  permitted  to  appear  in 
person  or  by  counsel. 

Issued;  April  6, 1993. 

By  order  of  the  Commission. 
Paul  R.  Butloa, 
Arting  Secretary. 
[FR  Doc.  93-8709  Filed  4-13-93;  8:45  am) 

BILiJNO  COOC  702«Ha-P 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
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DC  20423.  (202)  927-5750  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availabihty: 

AB-290  (Sub-No.  126X),  Georgia 
Northern  Railway  Company — 
Abandonment  Exemption — In 
Dougherty  and  Lee  Counties,  Georgia. 
EA  available  4/9/93. 

AB-393  (Sub-No.  IX).  Northwestern 
Oklahoma  RR — Abandonment  In 
Woodward  County.  OK.  EA  available  4/ 
9/93. 

AB-394X.  Austin  and  Northwestern 
Co..  Inc.  Texas  &  New  Mexico  Railroad 
Division — Abandonment  Exemption — Li 
Lea  County.  NM.  EA  available  4/9/93. 

Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability: 

AB-55  (Sub-No.  456X).  CSX 
Transportation,  Inc.  Abandonment — In 
Sampson  County,  NC.  EA  available  4/5/ 
93. 

Sidney  L.  Strickland,  Jr., 
Secretary. 
|FR  Doc.  93-8714  Filed  4-13-93;  8:45  am] 

BJLUNG  CODE  703S-01-M 


[Docket  No.  AO-SS  (Sub-No.  461 X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption;  In  Clay 
County,  KY 

CSX  Transportation,  Inc.  (CSXT),  has 
filed  a  notice  of  exemption  under  49 
CFR  part  1152  subpart  F— Exempt 
Abandonments  to  abandon 
approximately  0.59  miles  of  rail  line  in 
Clay  County,  KY,  consisting  of  two  line 
segments:  (1)  Its  line  between  milepost 
CF-211.66  at  GauU  and  milepost  CF- 
212.01  at  Herron;  and  (2)  its  entire 
Gregory  Branch  between  mileposts  CG- 
210.94  and  CG-211. 18. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  yeeirs;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 


(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  14, 
1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  ^  must  be  filed  by  April  26, 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  4, 1993, 
with: 
Office  of  the  Secretary,  Case  Control 

Branch,  Interstate  Commerce 

Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative: 
Charles  M.  Rosenberger,  CSX 

Transportation,  Inc.,  500  Water  Street 

J150.  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  April  19,  1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  IX!  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  April  7, 1993. 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  Rail  Lines.  5 1.C.C.2d 
377  (19S9).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  l>efore 
the  effective  date  of  this  exemptiot). 

'  See  ExempL  of  Rail  Abandonment— Offers  of 
Finan.  Assist..  4  I.C.C.2d  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  |r., 
Secretary. 
[PR  Doc.  93-8718  Filed  4-13-93;  8:45  am] 

BIUJNG  CODE  703»-01-M 

[Finance  Docket  No.  32275] 

Indiana  Harbor  Belt  Railroad  Co.; 
Trackage  Rights  Exemption; 
Consolidated  Rail  Corp. 

Consolidated  Rail  Corporation  has 
agreed  to  grant  nonexclusive  overhead 
trackage  rights  to  Indiana  Harbor  Belt 
Railroad  Company  (IHB)  over 
approximately  19.0  miles  of  rail  line 
between  milepost  503.0±  at  Indiana 
Harbor  in  Lake  County,  IN,  and  milepost 
484.01  at  Bums  Harbor,  in  Porter 
County,  IN.  IHB  will  use  the  trackage 
rights  as  follows:  (1)  Interchange  traffic 
only  between  milepost  484.01  and 
milepost  488.01;  and  (2)  bridge  traffic 
only  between  milepost  488.01  and 
milepost  503.01.  The  trackage  rights 
were  to  become  effective  on  April  5, 
1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Roger  A.  Serpe,  175  West  Jackson 
Boulevard,  Suite  1460,  Chicago,  IL 
60604. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN,  354  I.C.C. 
605  (1978),  as  modified  in  Mendocino 
Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.C.C.  653  (1980). 

Decided:  April  7, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
[FR  Doc.  93-8716  Filed  4-13-93;  8:45  am] 

BILUNG  CODE  703S-01-M 

[Finance  Docket  No.  32274] 

PL&W  Railroad,  inc.;  Acquisition  and 
Operation  Exemption;  Youngstown 
and  Southern  Railway  Co.  and 
Pittsburgh  and  Lake  Erie  Railroad  Co. 

PL&W  Raihoad,  Inc.  (PL&W),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  and  operate  51.16 
miles  of  certain  rail  lines  ovmed  by 
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Youngstown  and  Southern  Railway 
Company  (Y&S)  and  Pittsburgh  and 
Lake  Erie  Raihoad  Company  (P&LE).» 
The  hnes  involved  include:  (1)  Y&S' 
main  line  between  milepost  0.0  in  the 
City  of  Youngstown,  OH,  and  milepost 
35.7  in  the  Township  of  Darlington,  PA; 
(2)  Y&S's  Smith's  Ferry  Branch  between 
milepost  0.0  at  Negley,  OH,  and 
milepost  12.92  at  Smith's  Ferry,  PA;  (3) 
P&LE's  Youngstown  Branch  between 
milepost  0.0  in  the  City  of  Youngstown, 
OH,  and  milepost  0.64  in  the  Village  of 
Struthars,  OH;  and  (4)  the  former  LE&E 
main  line  of  P&LE  between  milepost  0.0 
and  milepost  1.9  in  the  City  of 
Youngstown,  OH.  The  transaction  was 
expected  to  be  consummated  after 
March  29, 1993,  the  effective  date  of  the 
exemption. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Richard  R. 
Wilson,  Vuono.  Lavelle  &  Gray.  2310 
Grant  Building.  Pittsburgh.  PA  15219. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  April  7, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
IFR  Doc  93-8717  Filed  4-13-93;  8:45  ami 

BILUNO  CODE  703$-01-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  29. 1993  a 
proposed  partial  consent  decree  in 
United  States  v.  In-Tek  Constructors,  et 
al..  Civil  Action  No.  CIVS-92  353  WBS- 
JFT^,  was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Cahfomia.  This  is  an  action  brought 
pursuant  to  the  Clean  Air  Act.  42  U.S.C. 
7401-7632.  and  the  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
("NESHAP")  for  asbestos,  promulgated 
under  Section  112  of  the  Act.  42  U.S.C. 
7412.  Under  the  terms  of  the  proposed 
partial  consent  decree,  the  settling 
defendant  South  Tahoe  Redevelopment 
Agency  ("South  Tahoe")  agrees  to 
provide  training  for  its  employees  in 


'  PL&W  Mpectsd  to  execute  an  Agreement  to 
acquire  the  assets  of  Y&S  and  P&LE  on  or  about 
March  25, 1093. 


asbestos  inspection,  management,  and 
project  design,  to  purchase  certain 
equipment  used  for  inspection  and 
sampling,  and  to  comply  with  certain 
injunctive  provisions  designed  to  insure 
that  it  does  not  violate  the  revised 
NESHAP  in  the  future.  The  decree 
includes  stipulated  penalties  in  the 
event  that  South  Tahoe  fails  to  comply 
with  the  provisions  of  the  decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  partial  consent 
decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice.  P.O. 
Box  7611.  Washington,  DC  20530. 
Comments  should  refer  to  United  States 
V.  In-Tek  Constructors,  et  al.  D.O.J.  Ref. 
90-5-2-1-1521. 

The  proposed  partial  consent  decree 
may  be  examined  at  the  Office  of  the 
Assistant  United  States  Attorney, 
Eastern  District  of  Cahfomia,  3305 
Federal  Building,  650  Capitol  Mall, 
Sacramento,  CA  95814,  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  Washington.  DC  20005  (202-624- 
0892).  A  copy  of  the  proposed  partial 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW., 
Washington.  DC  20005.  In  requesting  a 
copy  by  mail,  please  enclose  a  check  in 
the  amount  of  $6.00  (25  cent  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 
John  C  Cniden, 

Chief,  Environwental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-8611  Filed  4-13-93;  8:45  ami 

BtUJNQ  CODE  4410-11-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980 

In  atxordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  March  31, 1993.  a 
proposed  Consent  Decree  in  United 
States  v.  Otto  Skipper  et  al..  Civil 
Action  No.  89-102-Civ-7-F.  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of  North 
Carolina.  The  Complaint,  brought 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA").  42  U.S.C.  9607.  seeks  the 
recovery  of  response  costs  incurred  or  to 
be  incurred  by  the  United  States  in 


connection  with  the  Potter's  Pits 
Superfund  Site.  Maco.  North  Carohna 
(the  "Site").  The  Site  is  situated  in  the 
town  of  Sandy  Creek,  Briinswick 
Coimty,  North  Carolina,  and  occupies 
approximately  5  acres.  The  Site  was 
used  from  1960  until  at  least  the  late 
1970's  for  disposal  of  waste  oil.  oil 
sludges,  creosote  and  other  hazardous 
substances.  These  hazardous  wastes 
were  disposed  of  in  shallow,  unlined 
pits  at  the  Site. 

The  amount  paid  by  these  defendants 
is  based  on  their  financial  inability  to 
contribute  meaningfully  to  the  clean  up 
of  the  Site.  The  consent  decree  provides 
that  the  Estate  of  Hubert  J.  Anderson 
and  Mrs.  Anderson  will  pay  $1,000,  and 
Mr.  and  Mrs.  Cain  will  pay  $500  in 
settlement  of  the  United  States'  claims. 
Cain  will  pay  $500  in  settlement  of  the 
United  States'  claims.  The  consent 
decree  includes  an  extraordinary 
circumstances  release  under  Section 
122(f)(6)(B)  of  CERCLA,  42  U.S.C. 
9622(f)(6)(B)  for  past  and  hiture 
liability. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530. 
Comments  should  refer  to  United  States 
v.  Otto  Skipper,  et  al.,  D.O.J.  Ref.  90-11- 
3-1 20A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Eastern  District  of 
North  Carohna,  Princess  and  Water 
Streets,  Wilmington,  North  Carolina 
28401;  Office  of  the  U.S.  Environmental 
Protection  Agency,  Region  IV,  345 
Courtland  Street,  NE.,  Atlanta,  Georgia 
30365;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  NW., 
Washington.  DC  20005,  202-624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street.  NW..  4th  Floor.  Washington. 
DC  20005.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amoimt  of  $3.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Myles  E.  Flint. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-8612  FUed  4-13-93;  8:45  am) 

BIUJNO  CODE  4410-01-41 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notic*  93-029] 

NASA  Advisory  Council  (NAC),  Space 
Station  Advisory  Committee  (SSAC); 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Station 
Advisory  Comnussion. 

DATES:  April  20,  1993.  8:30  a.m.  to  5:30 

p.m. 

ADDRESSES:  400  Virginia  Avenue.  SVV., 
room  825.  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
W.  P.  Raney,  Code  D,  National 
Aeronautics  and  Space  Administration, 
VVa.shington,  DC  20546,  202/358-1857. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Office  of  Space  Systems  Development 

Overview 
— Space  Station  Freedom  Program 

Redesign  Status 
— Utilization  Activities 
— Congressional  Prognosis 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated;  7  April  1993. 
Daxtalee  Green, 

Chief.  Management  Con,tTols  Office. 
!FK  Doc.  93-8614  Filed  4-13-93;  8:45  dm) 
BILUNG  CODE  7S1(M>1-«a 


NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DEFICIENCY 
SYNDROME 

Meeting 

AGENCY:  National  Commission  on 

Acquired  Immune  Deficiency 

SjTidrome. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
La-.v  92—463  as  amended,  the  National 
Commission  on  Acquired  Immune 
Deficiency  Syndrome  announces  a 
lonhcoming  meeting  of  the 
f/.mmission. 


DATE  AND  TIME:  Wednesday.  April  28. 

1993.  8:30  a.m.-5  p.m. 

PLACE:  Embassy  Suites  Hotel.  1250  22nd 

Street.  NW..  Diplomat  Room. 

Washington,  DC. 

TYPE  Of  MEETING:  Open. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Widdus.  Ph.D..  Executive  Director. 

National  Commission  on  Acquired 

Immune  Deficiency  Syndrome.  1730  K 

Street.  NW.,  suite  815.  Washington.  JX: 

20006  (202)  254-5125.  Records  shall  be 

kept  of  all  Commission  proceedings  and 

shall  be  available  for  public  inspection 

at  this  address. 

AGENDA:  The  agenda  for  the  Commission 

meeting  will  include  discussions  of  the 

Commission's  activities  before  it  closes 

business. 

Dated;  April  8. 1993. 
Roy  Widdus, 
Executive  Director 

(PR  Doc.  93-8660  Filed  4-13-93;  8:45  am) 
BILLING  COOE  6a20-CN-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Music 
Advisory  Panel  (Jazz  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  4-6. 1993  from 
9  a.m.-5:30  p.m.  in  room  714  at  the 
Nancy  Hanks  Center.  1100  Pennsylvania 
Avenue,  N'W..  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  6  from  3:30  p.m.- 
5:30  p.m.  for  policy  discussion  and 
guidelines  reviews. 

The  remaining  portions  of  this 
meeting  on  May  4-5  from  9  a.m.-5:30 
p.m.  and  May  6  from  9  a.m.-3;30  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
•portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 


the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20506.  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts.  Washington, 
DC  20506.  or  call  (202)  682-5439. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

[FR  Doc.  93-8609  Filed  4-13-93;  8:45  am) 

BiLUfMS  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Empliasis  Panel  in  Cross- 
Disciplinary  Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foimdation  (NSF)  announces  the 
following  meeting: 

Name:  Educational  Infrastructure 
Panel  Meeting. 

Date  and  Time:  April  23. 1993,  8:30 
am-5  pm. 

Place:  Room  540. 1800  G  Street.  NW, 
Washington.  DC  20550. 

Contact:  Harry  G.  Hedges.  Program 
Director,  CISE/OCDA,  room  436. 
National  Science  Foundation,  1800  G 
Street,  NW..  Washington.  DC  20550. 
202-357-7349. 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  support  for  nominations 
submitted  to  the  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
National  Science  Foundation 
educational  infrastructure  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Closing:  The  nominations 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries:  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.  X.  552b.  (c)  (4)  and  (6)  of 
the  Government  in  the  Sunshine  Act. 
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Dated:  April  8, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc.  93-8619  Filed  4-13-93;  8:45  am] 

WLU^4a  CODE  7S5S-01-«I 

Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications 
Systems. 

Date  and  time:  April  21  &  22.  1993; 
8:30  a.ni.-5  p.m. 

Place:  Room  1242.  1800  G  Street, 
NW.,  Washington,  DC. 

Type  of  meeting:  Closed 

Contact  Person:  Authur  R.  Bergen, 
Program  Director,  ECS,  room  1151.  NSF, 
1800  G  St.  NW..  Washington.  DC  20550. 
Telephone:  (202)  357-9618. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
Roseardi  Initiation  and  Research 
Equipment  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c).  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act. 

Reason  for  Late  Notice:  Difficulty  in 
obtaining  meeting  room. 

Dated:  April  8,  1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

IFR  Doc  93-^20  Filed  4-13-93;  8;45  am] 

BILUNG  COOC  75S»-01-H 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 


Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment  - 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  March  22, 
1993,  through  April  2. 1993.  The  last 
biweekly  notice  was  published  on 
March  31,  1993. 

Notice  of  Consideration  oflssuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubfic 
and  State  comments  received  before 


action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Pubfications 
Services,  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue.  Bethesda.  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  May  14, 1993,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  inter\'ene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  snd 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
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following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
Uie  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  jjerson  who  has  Sled  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  flrst 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  Hie  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
'Ifterminalion  on  the  issue  of  no 
significant  hazards  consideration!  The 


final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Conunission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  bearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-fi^e  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  fur 
public  inspection  at  the  Commission's 
Public  Document  Room,  tlie  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  IXI  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 


Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  March  3, 
1993 

Description  of  amendment  request: 
The  proposed  change  will  (1)  add  ANF- 
88-133(P)(A),  "Qualification  of 
Advanced  Nuclear  Fuels'  PWR  Design 
Methodology  for  Rod  Bumups  of  62 
Gwd/MTU,"  to  the  approved 
metJiodologies  list  of  Technical 
Specification  (TS)  6.9.3.3.b,  (2)  clarify 
wording  in  TS  3.10.2.1  and  3.10.2.2.2  by 
describing  more  precisely  how 
measurement  uncertainty  and 
engineering  factors  are  considered,  (3) 
correct  an  inadvertent  typographical 
error  made  in  Amendment  141  in  TS 
3.10.2.2  where  the  symbol  should  have 
indicated  less  than,  not  less  than  or 
equal  to,  and  (4)  correct  a  reference  to 
TS  6.9.3.3.b.  from  2  to  p). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
prol)ability  or  consequences  of  an  accident 
previously  evaluated. 

The  addition  of  an  NRC  previously 
reviewed  and  approved  methodology  to  the 
list  of  Technical  Specification  6.9.3.3.b,  the 
wording  clarification  of  Technical 
Specification  3.10.2.1  and  3.10.2.2.2..  the 
typographical  error  correction  in  Technical 
Specification  3.10.2.2.  and  the  correction  to 
the  basis  reference  will  have  no  influence  on 
the  prol>ability  of  an  accident  previously 
evaluated.  No  changes  will  be  made  to  any 
safety  related  equipment,  systems,  or 
setpoints  used  in  determining  the  probability 
of  an  evaluated  accident.  No  changes  in  plant 
operation  are  required.  The  plant  design 
basis  will  not  be  altered.  Therefore,  there  will 
be  no  significant  increase  in  the  probability 
of  an  accident  previously  evaluated. 

Consequences  are  dependent  on  the  type  of 
accident  and  the  mitigating  response  of  safety 
related  equipment.  Furthermore,  the 
magnitude  of  consequences  are  calculated 
(directly  or  through  supporting  calculations) 
by  use  of  NRC  approved  methodologies.  The 
proposed  license  amendment  will  not  alter 
the  function  of  safety  related  equipment 
designed  to  mitigate  the  consequences  of  an 
accident  previously  evaluated  or  allow 
operation  of  the  facility  outside  any  current 
limitations  or  restrictions.  Also,  this 
amendment  will  not  alter  the  requirement 
that  evaluation  of  the  consequences  of  a 
accident  previously  evaluated  be  determined 
with  NRC  reviewed  and  approved 
methodologies.  Accordingly  the  proposed 
license  amendment  will  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 
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2.  The  proposed  amendment  does  not 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evahiated. 

The  proposed  changes  will  not  result  in 
any  design  or  function  changes  to  any  safety 
related  equipment  designed  to  prevent  and/ 
or  mitigate  accidents,  to  any  setpoints  or 
systems,  or  to  any  portion  of  the  plant  design 
basis.  Operation  of  the  facility  wil)  remain 
within  all  required  limitations  and 
restrictions.  ThereforB,  the  proposed 
amendment  wil)  not  create  the  possibility  of 
a  new  kind  of  accident  from  any  accident 
previously  evaluated. 
•         *         •         *         • 

3.  Tb«  proposed  amendment  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  license  amendment  is 
administrative  in  nature.  No  current 
operational  limits,  restrictions,  or  operating 
modes  of  the  facility  and  its  equipment 
(safety  related  or  otherwise)  designed  to 
preserve  the  margin  of  safety  will  be  changed 
or  affected  by  the  proposed  amendment. 
There  will  be  no  changes  to  setpoints  or  to 
the  plant  design  basis.  The  methodology 
proposed  for  addition  to  Technical 
Specification  6.9.3.3.b  has  been  previously 
reviewed  and  approved  by  the  NRC. 
Accordingly,  the  proposed  license 
amendment  will  not  involve  a  significant 
reduction  in  the  margin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
saUsfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville, 
South  Carolina  29550 

Attorney  for  licensee:  R.  E.  Jones, 
General  Counsel.  Carolina  Power  & 
Light  Company.  P.  O.  Box  1551,  Raleigh, 
North  CaroUna  27602  NRC  Project 
Acting  Director  Jocelyn  A.  Mitchell 

The  Cleveland  Electric  Illuminating 
Compaay,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Compaay.  Toledo  Edison  Company, 
Docket  No.  50-440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1.  Lake  County, 
Ohio 

Dates  of  amendment  request: 
September  19.  1990  and  February  26. 
1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
ACTION  statement  to  Technical 
Specification  (TS)  3/4.6.1.3,  to  specify 
actions  to  be  taken  in  the  event  of  an 
inoperable  interlock  mechanism  in  one 
or  both  primary  containment  airlock 
doors,  but  do  not  explicitly  address  the 


specific  case  of  an  inoperable  interlock 
mechanism.  A  supplement  to  the 
September  19. 1990  letter  was  submitted 
February  26. 1993,  which  reformatted 
the  previously  proposed  interlock 
mechanism  TS  change  and  revised  the 
footnote  to  TS  3.6.1.3.  The  footnote 
permits  limited  containment  entry  to 
perform  repairs  when  one  or  both  of  the 
airlocks  have  an  inoperable  door. 
Current  TSs  allow  such  use  only  for 
repair  of  an  inoperable  inner  airlock 
door. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 
This  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  probabiUty  of  occurrence  of  a 
previously  evaluated  accident  is  not 
increased  because  the  containment 
airlocks  do  not  affect  the  initiation  of 
any  accident.  Therefore,  this  change  to 
add  action  requirement  for  an 
inoperable  airlock  interlock  mechanism 
and  to  revise  the  wording  of  the  footnote 
addressing  use  of  the  operable  airlock 
door  can  not  increase  the  probability  of 
an  accident  previously  evaluated. 

The  consequences  of  an  accident 
remain  bounded  by  conditions  wliich 
exist  prior  to  this  change,  since 
operation  under  the  provisions  of  the 
proposed  changes  to  the  airlock  Actions 
does  not  produce  potential  containment 
leakage  paths  beyond  the  currently 
approved  Technical  Specifications. 
With  regard  to  containment  airlocks, 
that  containment  leakage  rate  is 
maintained  provided  at  least  one 
Operable  airlock  door  is  closed  during 
the  event.  The  period  of  time  that  an 
airlock  door  could  have  no  Operable 
door  closed  remains  extremely  small. 
For  the  case  of  the  inoperable  airlock 
interlock  mechanism,  at  least  one 
Operable  airlock  door  will  be 
maintained  closed  at  all  times  thus 
meeting  the  requirements  for  the  airlock 
doors.  In  the  case  of  having  only  one  air 
lock  with  one  door  inoperable,  the 
Operable  door  on  that  air  lock  may  only 
be  used  during  performance  of  activities 
associated  with  repairs  of  the  affected 
air  lock  components.  In  the  case  where 
both  air  locks  have  an  inoperable  door, 
use  of  the  Operable  doors  for 
containment  entry  and  exit  (in  addition 
to  repair  entries)  is  permissible  for  only 
seven  days,  under  administrative 
controls  that  limit  their  use  and  ensure 


prompt  closure  following  use  for  entry 
and  exit  through  the  doors.  The  use  of 
the  air  lock  for  these  limited 
circumstances  is  acceptable  due  to  the 
low  probability  of  an  event  that  could 
pressurize  the  containment  during  the 
short  time  that  the  Operable  door  will 
be  open  for  entries/exits.  Therefore,  the 
changes  addressing  the  interlock 
mechanism  and  the  footnote  cannot 
increase  the  consequences  of  any 
accident  previously  evaluated  bv  the 
NRC 

This  proposed  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

Containment  airlocks  are  designed 
and  assumed  to  be  used  for  entry  and 
exit.  Their  operation  does  not  interface 
with  the  reactor  coolant  pressure 
boundary  or  any  other  mechanical  or 
electrical  controls  which  could  impact 
the  operations  of  the  reactor  or  its  direct 
support  systems.  Therefore,  a  new  or 
different  accident  cannot  be  created. 
The  proposed  changes  to  the  airlock 
door  interlock  mechanism  and  to  the 
footnote  permit  limited  use  of  the 
Operable  door  in  an  airlock. 

The  prop>osed  changes  to  Action 
3.6.1. 3.a  and  the 

•  footnote  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident, 
since  the  conditions  of  the  containment 
and  its  interlocks  remains  unchanged 
and  the  actual  operating  mode  and 
procedures  for  the  airlock  are  unaffected 
by  the  Technical  Specification  changes. 

The  proposed  change  does  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  applicable  margin  of  safety 
consists  of  maintaining  the  containment 
leak  rates  within  the  assumptions  of  the 
design  basis  accident  analysis.  With 
regard  to  the  containment  air  locks, 
these  leak  rates  are  maintained  provided 
at  least  one  Operable  air  lock  door  is 
closed  during  the  event.  The  period  of 
time  that  an  air  lock  could  have  no 
Operable  door  closed  remains  extremely 
small,  as  was  the  case  for  the  current 
footnote.  The  current  footnote  was 
previously  evaluated  by  the  NRC  and 
determined  to  be  acceptable  since  the 
potential  for  an  event  requiring 
containment  integrity  occurring  during 
the  limited  time  when  no  Operable  door 
is  closed  is  sufficiently  remote  to  jiistify 
limited  access  when  required. 
Therefore,  the  margin  of  safety  is  not 
significantly  reduced  by  the  proposed 
revision  of  the  footnote  or  by  the 
proposed  Action  3.6.1. 3.a. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
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amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street,  Perry.  Ohio  44081. 

Attorney  for  licensee:  Jay  Silberg,  Esq.. 
Shawr.  Pittman,  Potts  &  Trowbridge, 
2300  N  Street,  NW.,  Washington.  DC 
20037 

NRC  Project  Director:  John  N.  Hannon 

Cummonwealth  Edison  Company, 
Docket  Ncs.  50-295  and  50-304,  Zion 
Nuclear  Power  Station,  Units  1  and  2, 
Lake  County,  Illinois 

Date  of  amendment  request:  February 
22,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  the  power  operated  relief  valve 
low  temperature  overpressure 
protection  setpoint  to  a  Pressure  and 
Temperature  Limits  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  The  proposed  Technical 
Specification  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  removal  of  the  low  temperature 
overpressure  protection  (LTOP)  power 
operated  relief  valve  (PORV)  actuation 
setpoints  from  the  Technical 
Specifications  (TS)  has  no  influence  or 
impact  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  LTOP  PORV  actuation 
setpoints  are  not  assumed  to  be 
initiators  of  analyzed  events.  Reactor 
vessel  integrity  is  assumed  in  mitigating 
the  consequences  of  design  basis 
accidents.  The  relocation  of  the  LTOP 
PORV  actuation  setpoints  to  the 
pressure  and  temperature  limits  report 
(PTLR)  will  not  affect  the  performance 
of  any  safety  systems  or  structures 
beyond  ensuring  the  continued  integrity 
of  the  reactor  vessels.  Therefore,  the 
relocation  of  the  setpoints  does  not 
involve  significant  increases  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 
LTOP  PORV  actuation  setpoints, 
although  not  in  Technical 
Specifications,  will  continue  to  be 
followed  and  maintained  in  the 
operation  of  Zion  Nuclear  Power 
Station.  The  proposed  amendment  still 
requires  exactly  the  same  actions  to  be 
taken  when  or  if  setpoints  are  exceeded, 
as  is  required  by  current  TS.  The  limits 


within  the  PTLR  will  be  implemented 
and  controlled  per  Zion  procedures. 
Any  changes  to  the  PORV  setpoints  in 
the  PTLR  will  be  in  accordance  with 
NRC-approved  methodology  discussed 
in  "LTOP  PORV  Actuation  Setpoint 
Methodology."  Changes  to  the  PTLR 
will  be  performed  per  the  requirements 
of  10  CFR  50.59.  This  ensures  that 
future  changes  to  the  LTOP  PORV 
actuation  setpoints  in  the  PTLR  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not 
necessitate  a  physical  alteration  of  the 
plant  (no  new  or  different  types  of 
equipment  will  be  installed).  The 
removal  of  the  LTOP  PORV  actuation 
setpoints  has  no  effect  on  any  of  the 
systems  or  structures  at  Zion  Nuclear 
Power  Station.  No  safety  related 
equipment  or  safety  function  will  be 
altered  as  a  result  of  this  proposed 
change.  The  LTOP  PORV  actuation 
setpoints  will  continue  to  be  calculated 
using  NRC  approved  methods  and 
submitted  to  the  NRC  to  allow  the  staff 
to  continue  to  trend  the  values  of  these 
limits.  The  TS  will  continue  to  require 
operation  with  the  required  LTOP  PORV 
actuation  setpoints  and  appropriate 
actions  will  be  taken,  when  or  if  the 
setpoints  are  exceeded.  Therefore,  the 
proposed  amendment  does  not  in  any 
way  create  the  possibility  of  a  new  or    ' 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  is  not  affected  by 
the  removal  of  the  LTOP  PORV 
actuation  setpoints.  "LTOP  PORV 
Actuation  Setpoint  Methodology" 
addresses  the  criteria  for  acceptability  of 
these  setpoints.  Appropriate  measures 
exist  to  control  the  LTOP  PORV 
actuation  setpoints.  The  proposed 
amendment  continues  to  require 
operation  within  the  LTOP  PORV 
actuation  setpoints  as  obtained  from  the 
NRC  approved  methodology  and 
appropriate  actions  to  be  taken,  when  or 
if  limits  are  exceeded.  Each  change  to 
the  LTOP  PORV  actuation  setpoints  will 
involve  a  10  CFR  50.59  safety  review  to 
ensure  that  operation  of  the  unit  within 
the  limits  will  not  involve  a  reduction 
in  a  margin  of  safety.  Therefore,  the 
proposed  changes  are  administrative  in 
nature  and  do  not  impact  the  operation 
of  the  Zion  Nuclear  Power  Station  in  a 
manner  that  involves  a  reduction  in  the 
margin  of  safety. 


Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Waukegan  Public  Library,  128 
N.  County  Street,  Waukegan,  Illinois 
60085 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago,  Illinois 
60690 

NRC  Project  Director  James  E.  Dyer 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  March 
16, 1993 

Description  of  amendment  request: 
CYAPCO  has  identified  the  need  for  an 
editorial  cleanup  of  the  Haddam  Neck 
Plant  Technical  Specifications.  These 
editorial  changes  can  be  characterized 
into  one  of  seven  groups.  The  seven 
types  are:  (1)  incorporation  of  missing 
sections  in  the  index,  (2)  providing 
editorial  consistency  throughout  the 
document,  (3)  removal  of  cycle  specific 
comments,  (4)  removal  of  notes  that  are 
no  longer  used.  (5)  clarification  of 
wording  used  in  the  sections,  (6) 
incorporation  of  material  that  was 
inadvertently  deleted  in  an  earlier 
amendment,  and  (7)  incorporating  new 
title  changes  in  the  administrative 
section. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
possibility  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

The  proposed  changes  have  been 
characterized  into  seven  groups.  These  seven 
groups  are  either  administrative  or  editorial 
in  nature  and  have  no  impact  on  the 
possibility  of  occurrence  or  consequences  of 
any  accident  previously  evaluated.  The 
changes  which  deal  with  the  incorporation  of 
missing  sections  in  the  index;  the  editorial 
consistency;  and  clarification  of  wording  are 
solely  editorial  changes  and  will  assist  in  the 
use  and  interpretation  of  the  technical 
specifications.  The  removal  of  cycle-specific 
limits;  removal  of  unused  notes; 
incorporation  of  inadvertently  deleted 
material;  and  incorporation  of  new  titles  will, 
in  fact,  help  the  operators  and  other  plant 
personnel  from  the  commission  of  errors  or 
omission  of  actions  due  to  old  or  misleading 
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materiaL  The  use  (use)  of  these  editorial  and 
administratively  correct  technical 
specifications  will  decrease  the  chance  of 
error  by  the  user  by  ensuring  that  consistent 
nomenclature  and  correct  presentation  of 
material  throughout  the  document  is 
maintahMd. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any  accident 
previously  analyzed. 

There  are  no  changes  in  the  way  the  plant 
is  operatBd.  and  therefore,  the  potential  for  a 
new  accident  is  not  created.  No  new  failure 
modes  are  introduced.  These  changes  that  are 
being  proposed  fall  into  either  the  editorial 
or  administrative  categories.  These  two  types 
of  changes  will  ensure  consistency  between 
CYAPCO  doajments.  These  corrections  will 
result  in  technical  specifications  that  are 
easier  to  use  and  clearer  to  follow. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  do  not  have  any 
impact  on  any  previously  evaluated  accident 
and  do  no*  create  any  accident  of  a  new  or 
different  type.  Further,  the  changes  contained 
herein  do  not  increase  the  consequences  of 
any  accident;  therefore,  there  is  no  reduction 
in  margin  of  safety.  The  incorporation  of  the 
editorial  and  administrative  changes  will 
assist  technical  specification  users.  The 
incorporatioo  of  missing  sections  in  the 
index  will  ensure  all  individuals  are  able  to 
quickly  and  correctly  fuid  a  specific 
technical  specification.  The  use  of  editorial 
consistency,  such  as  the  use  of  the  phrase 
"greater  than"  as  opposed  to  "above"  will 
ensure  no  errors  are  made  based  on  the 
misunderstanding  of  what  "above"  means. 
The  rjmowal  of  cycle-specific  information 
will  ensure  individuals  do  not  take  credit  for 
a  statement  which  is  no  longer  valid  because 
the  cycle  exclusion  has  passed.  The  removal 
of  footnotes  or  references  to  figures  that  are 
not  contained  in  the  text  any  more  will 
prevent  the  misuse  of  material  or  an  incorrect 
interpretation.  The  incorporation  of  material 
that  was  inadvertently  deleted  will  ensure 
individuals  have  available  to  them  the  basis 
of  the  auxiliary  feedwater  system  for 
reference  and  review.  The  use  of  proper  titles 
will  ensure  the  correct  individual(s)  review 
the  material  that  they  are  required  to  see. 
These  changes  taken  on  the  whole,  assist  in 
maintaining  the  high  margin  of  safety 
afforded  the  Haddam  Neck  Plant. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
propcses  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library.  123  Broad 
Street,  Middletown.  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard. 
Counselors  at  Law.  City  Place.  Hartford, 
Connecticut  06103-3499. 

h'FiC  Project  Director  John  F.  Stolz 


Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  March 
16, 1993 

Description  of  amendment  request: 
The  purpose  of  this  change  is  to  allow 
the  Haddam  Neck  Plant  to  perform 
alternative  methods  of  calculating 
containment  integrated  leakage  rates 
during  surveillance  testing. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  does  not  involve  a 
significant  hazards  consideration  because  the 
change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

The  performance  of  the  test  will  verify  the 
"as  left"  and  "as  found"  condition  of  the 
containment.  This  integrated  leak  rate  test  is 
performed  to  ensure  that  the  containment 
integrity  is  in  a  satisfactory  state  prior  to 
starting  power  operation. 

The  proposed  change  will  modify  the 
technical  specifications  to  allow  containment 
leakage  to  be  tested  with  other  methods  that 
have  aheady  been  approved  by  the  NRC  stafT 
and  successfully  used  at  other  nuclear 
facilities. 

This  change  has  no  impact  on  the 
probability  of  occurrence  of  any  previously 
evaluated  accidents.  The  additional  test 
methodologies  that  CYAPCO  proposes  to  use 
have  been  previously  reviewed  and  approved 
by  the  NRC  staff  and  are  recommended  for 
use  by  national  engineering  organizations. 
The  consequences  of  any  accidents 
previously  evaluated  are  not  affected  since 
containment  integrity  will  be  tested  and 
verified  to  be  within  existing  limits  by 
approved  test  methods. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  e\'aluated. 

The  potential  for  an  unanalyzed  accident  is 
not  created  since  there  are  no  changes  in  the 
way  the  plant  is  operated.  The  testing 
methodologies  that  CYAPCO  proposes  on 
using  are  permitted  for  use  by  the  NRC  staff. 
These  testing  methodologies  will  ensure 
containment  integrity  is  maintained  within 
the  existing  limits. 

3.  Involve  a  significant  reduction  in  margin 
of  safety. 

The  proposed  change  does  not  impact  the 
safety  limits  of  the  containment  or  its 
protected  boundaries.  The  proposed  change 
will  allow  additional  methods  of  testing  to  be 
performed  which  will  verify  containment 
intogrify.  Since  all  methods  that  CYAPCO 
proposes  to  use  have  been  shown  previously 
to  adequately  verify  containment  integrity, 
the  margin  of  safefy  afforded  by  this  test  is 
not  impacted.  Since  the  proposed  change 
does  not  affect  any  accident  previously 


analyzed  or  create  any  new  accidents,  there 
is  no  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire.  Day,  Berry  &  Howard, 
Counselors  at  Law.  City  Place.  Hartford, 
Cormecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213.  Haddam 
Neck  Plant.  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  March 
22, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  following: 

The  footnote  to  Technical 
Specification  3.8.3.2.b  is  being  revised 
to  identify  the  available  options  for 
providing  power  to  the  480  volt  buses 
during  plant  shutdown  (mode  5  or  mode 
6).  This  change  adds  the  bus  tie  breakers 
6T11  and  11T6  to  the  list  of  available  Ue 
breakers.A  change  to  Bases  Section  3/ 
4.4.4.,  Relief  Valves,  clarifies  why  it  is 
acceptable  to  place  the  power-operated 
relief  valve  (PORV)  auto-trip  signal  in 
the  bypass  position  if  a  pressurizer 
pressure  channel  fails. A  change  to  Bases 
Section  3/4.7.3,  Service  Water  System, 
clarifies  the  definition  of  the  service 
vrater  header  and  describes  the  Adams 
filter  bypass  line  and  valves  that  were 
recently  added  to  the  service  water 
system. 

The  proposed  change  to  Special  Test 
Exception  Technical  Specifications 
3.10.3  and  Bases  Section  3/4.10.3, 
Position  hidication  System-Shutdown, 
addresses  exceptions  for  operability  of 
the  individual  rod  position  indication 
(IRPI)  system  during  shutdown  modes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  change  to  Technical  Specification 
3.A.3.2.b  expands  an  existing  note  to  identify 
the  available  480  volt  tie  breakers  that  can  be 
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utilized  to  achieve  the  subject  limiting 
condition  for  operation.  Adding  this 
clarification  assures  independent  redundant 
systems  are  maintained  and,  as  such, 
decreases  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

The  change  to  Bases  Section  3/4.4.4  will 
not  affect  the  probability  of  occurrence  of 
previously  evaluated  accidents.  The 
automatic  op)ening  of  the  PORVs  are  not 
credited  in  any  account  analyses  and  placing 
the  signal  in  bypass  will  not  initiate  any  of 
the  previously  evaluated  accidents,  or  affect 
off-site  doses  or  the  consequences  of 
previously  evaluated  accidents. 

The  proposed  change  to  Technical 
Specification  3.10.3  only  addresses  the 
operability  and  surveillance  requirement  of 
the  IRPI  system  during  shutdown  modes  and 
revises  Bases  Section  3/4.10.3  associated 
with  the  IRPI  system.  The  change  will  add 
the  control  rod  drive  slave  cycler  tests  to  the 
Special  Test  Exceptions  in  addition  to  the 
rod  drop  tests  and  the  IRPI  calibration.  There 
are  no  design  basis  accidents  directly 
impacted  by  the  change.  Therefore,  it  is 
concluded  that  previously  analyzed 
accidents  are  not  affected. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  change  to  Technical  Specification 
3.8.3.2.b  is  a  clarification  that  does  not 
change  the  way  the  plant  is  operated; 
therefore,  the  potential  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed  is  not  created. 

With  regard  to  the  change  made  to  Bases 
Section  3/4.4.4,  placing  the  PORV  auto  trip 
signal  in  bypass  prevents  an  inadvertent 
reactor  trip  with  the  PORV  open.  Since  the 
accident  analysis  does  not  credit  opening  the 
PORVs,  failure  of  the  PORVs  to  open  does 
not  create  the  p>ossibility  of  an  accident  of  a 
different  type  than  previously  evaluated. 

The  revised  Bases  Section  3/4.7.3 
concerning  the  service  water  system  is  a 
clarification  of  a  defmition  and  the  inclusion 
of  a  description.  The  change  does  not  alter 
the  operation  of  the  plant  such  that  there  is 
the  potential  for  an  unanalyzed  accident. 

The  change  to  Technical  Specification 
3.10.3  and  Bases  Section  3/4.10.3  concerning 
the  IRPI  system  does  not  change  the  way  the 
plant  is  operated.  The  potential  for  an 
unanalyzed  accident  is  not  created  and  no 
new  failure  modes  are  introduced. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  TeGhnical 
Specification  3.8.3. 2.b  concerning  the 
Electrical  Power  Systems  does  not  have  any 
adverse  impmct  on  the  protective  boundaries. 
Since  the  proposed  change  does  not  affect  the 
consequences  of  any  accident  previously 
analyzed,  there  is  no  reduction  in  a  margin 
of  safety. 

The  proposed  change  to  Bases  Section  3/ 
4.4.4  will  allow  the  PORVs  to  be  available 
while  not  increasing  the  probability  of  an 
inadvertent  trip  with  the  PORV  open.  Thus, 
the  proposed  change  does  not  impact  the 
margin  of  safety. 

The  revised  Bases  Section  for  3/4.7.3, 
Service  Water  System,  states  that  an  operable 
Adams  filter  in  one  of  two  service  water 


headers  shall  be  required  for  system 
operability.  An  operable  Adams  filter  is 
defined  as  a  filter  having  sufficient  debris 
accumulation  capacity  to  assure  the  cloggage 
level  does  not  exceed  50  percent  during  the 
first  30  minutes  of  a  design  basis  accident 
without  the  backwash  mechanism.  In 
addition,  the  revised  bases  states  that  an 
op>erable  Adams  filter  bypass  valve  in  each 
header  is  required.  As  such,  the  change  in  the 
basis  will  provide  a  higher  level  of  assurance 
for  service  water  system  opierability.  The 
change  has  no  adverse  impact  on  the  margin 
of  safety  as  defined  in  the  accident  analysis. 

The  proposed  change  to  Technical 
Specification  Section  3.10.3  and  Bases 
Section  3/4.10.3  will  not  adversely  affect  any 
core  reactivity  requirements  while  facilitating 
better  scheduling  of  the  three  activities;  i.e., 
control  rod  drop  time  tests,  IRPI  calibration, 
and  control  rod  drive  slave  cycler  timing 
tests.  Thus,  the  change  has  no  adverse  impact 
to  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown,  Connecticut  06457. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director  John  F.  Stolz 

Consumers  Power  Company,  Docket 
No.  50-255,  Palisades  Plant,  Van  Buren 
County,  Michigan 

Date  of  amendment  request:  January 
29, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  Table  3.23-2, 
Radial  Peaking  Factor  Limits,  to  add 
limits  for  those  new  fuel  bundles  to  be 
installed  during  the  1993  refueling 
outage.  In  addition,  the  bases  for  several 
Specifications  (2.1,  2.3,  3.1,  3.12,  and 
3.23.2)  have  been  updated  to  reflect  the 
revision  of  analytical  reports  for  Cycle 
11. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  the  Technical 
Specifications  [TS|  increases  the  radial 
peaking  factor  limits  for  Cycle  11  (Reload  0 
fuel  assemblies).  This  change  is  in  core 
neutronics  parameters  due  to  changes  in  the 
fuel  design  and  fuel  management  scheme.  No 


changes  to  plant  hardware  (other  than  the 
new  fuel)  are  involved.  There  are  no 
associated  changes  in  plant  systems 
operating  procedures  or  in  instrument  trip 
settings.  Operation  of  the  facility  in 
accordance  with  the  proposed  ITS]  would, 
therefore  have  no  effect  on  the  way  the  plant 
systems  are  operated,  or  the  way  these 
systems  would  respond  to  postulated  events. 
Therefore,  op)eration  of  the  facility  in 
accordance  with  the  proposed  [TS]  would 
not  result  in  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  change  to  the  [TSI  increases 
the  radial  peaking  factor  limits  for  Cycle  11 
(Reload  0  fuel  assemblies).  The  increased 
radial  peaking  limits  for  Cycle  11  caused  the 
predicted  minimim]  DNBR  [departiire  from 
nucleate  trailing  ratio]  to  decrease  and  peak 
linear  heat  rate  to  increase  for  anticipated 
operational  occurrences.  The  MDNBR 
[minimum  departure  from  nucleate  trailing 
ratio]  is  predicted  to  remain  above  the  ANFP 
correlation  limit  and  the  fmak  LHR  (linear 
heat  ratio]  is  predicted  to  remain  below  the 
fuel  centerline  melt  criteria  for  all  AOO 
(anticipated  operational  occurrences]  events. 
Therefore,  the  consequences  of  all  AOO 
events  are  within  the  specified  acceptable 
fuel  design  limits. 

All  but  four  prastulated  accidents  remain 
Iraunded  by  the  previous  analyses.  The  effect 
of  increased  radial  peaking  limits  on  MDNBR 
and  peak  LHR  was  assessed  for  the  reactor 
coolant  pump  rotor  seiziuv  and  single  rod 
withdrawal  events.  The  effect  of  increased 
radial  peaking  limits  on  radiological 
consequences  was  assessed  for  the  fuel 
handling  and  spent  fuel  cask  drop  accidents. 

The  peak  LHR,  for  the  reactor  coolant 
pump  seiziire,  is  predicted  to  remain  below 
the  fuel  centerline  melt  criteria.  The  MDNBR 
is  predicted  to  be  slightly  lower  than  the 
ANFP  correlation  limit  for  the  reactor  coolant 
pump  seiziue,  resulting  in  failure  of 
approximately  0.1%  of  the  fuel  rods  in  the 
core.  With  the  only  radiological  release  path 
to  the  environment  being  through  a  primary 
to  secondary  leak  in  a  steam  generator,  the 
consequences  remain  bounded  by  other 
postulated  accidents  such  as  the  control  rod 
ejection  event.  The  radiological 
consequences  of  a  reactor  coolant  pump 
seizure  would  therefore  he  a  small  fraction  of 
10  CFR  [Part]  100  limits. 

The  MDNBR,  for  the  single  rod  withdrawal 
event,  is  predicted  to  remain  alrave  the  ANFP 
correlation  limit  and  the  peak  LHR  is 
predicted  to  remain  below'  the  fuel  centerline 
melt  criteria. 

The  predicted  radiological  consequences 
for  the  fuel  handling  and  spent  fuel  cask  drop 
accidents  are  less  than  those  predicted  by  the 
previous  analyses  of  record.  Though  higher 
peaking  factors  are  allowed,  the  use  of  dose 
conversion  factors  from  ICRP  30 
(International  Commission  on  Radiological 
Protection],  which  are  consistent  with  the 
latest  revision  to  10  CFR  [Part]  20,  results  in 
lower  predicted  consequences. 

Therefore  the  consequences  of  all  events 
remain  less  than  the  acceptance  criteria  and 
operation  of  the  facility  in  accordance  with 
the  proposed  (TS]  would  not  result  in  a 
significant  increase  In  the  consequences  of  an 
accident  previously  evaluated. 
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2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  to  [TSl  Table  3.23-2 
increases  the  assembly  and  total  radial 
peaking  factor  limits  for  Cycle  11  (Reload  0 
fuel  assemblies).  This  change  is  in  core 
neutronics  parameters  due  to  changes  in  the 
fuel  design  and  fuel  management  scheme.  No 
changes  to  plant  hardware  (other  than  the 
new  fuel)  are  involved.  There  are  no 
associated  changes  in  plant  systems 
operating  procedures  or  in  instnmaent  alarm 
or  trip  settings.  Therefore  operation  of  the 
facility  in  accordance  with  the  proposed  (TSJ 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  the  (TS)  increases 
the  radial  peaking  factor  limits  for  Cycle  11 
(Reload  0  fuel  assemblies).  The  increased 
radial  peaking  limits  for  Cycle  11  caused  the 
predicted  minimum  DNBR  to  decrease  and 
peak  linear  heat  rate  to  increase  for 
anticipated  operation  occurrences.  The 
MDNBR  is  predicted  to  remain  above  the 
ANFP  correlation  limit  and  the  peak  LHR  is 
predicted  to  remain  below  the  fuel  cenferline 
melt  criteria  for  all  AOO  events.  Therefore, 
the  consequences  of  all  AOO  events  are 
within  the  specified  acceptable  fuel  design 
limits. 

All  but  four  postulated  accidents  remain 
bounded  by  the  previous  analyses.  The  effect 
of  increased  radial  peaking  limits  on  MDNBR 
and  peak  LHR  was  assessed  for  the  reactor 
coolant  pump  rotor  seizure  and  single  rod 
withdrawal  events.  The  effect  of  increased 
radial  peaking  limits  on  radiological 
consequences  was  assessed  for  the  fuel 
handling  and  spent  fuel  cask  drop  accidents. 

The  peak  LHR.  for  the  reactor  coolant 
pump  seizure,  is  predicted  to  remain  below 
the  fuel  centerline  melt  criteria.  The  MDNBR 
is  predicted  to  be  slightly  lower  than  the 
ANFP  correlation  limit  for  the  reactor  coolant 
pump  seizure,  resulting  in  failure  of 
approximately  0.1%  of  the  fuel  rods  in  the 
core.  With  the  only  radiological  release  path 
to  the  environment  being  thxough  a  primary 
to  secondary  leak  in  a  steam  generator,  the 
consequences  remain  bounded  by  other 
postulated  accidents  such  as  the  control  rod 
ejection  event.  The  radiological 
consequences  of  a  reactor  coolant  pump 
seizure  would  therefore  be  a  small  fraction  of 
10  CFR  (Parti  100  limits. 

The  MDNBR,  for  the  single  rod  withdrawal 
event,  is  predicted  to  remain  above  the  ANFP 
correlation  limit  and  the  peak  LHR  is 
predicted  to  remain  below  the  fuel  centerline 
melt  criteria. 

The  predicted  radiological  consequences 
for  the  fuel  handling  and  spent  fuel  cask  drop 
accidents  are  less  than  those  predicted  by  the 
previous  analyses  of  record.  Though  higher 
peaking  factors  are  allowed,  the  use  of  dose 
conversion  factors  from  ICRP  30,  which  are 
consistent  with  the  latest  revision  to  10  CFR 
[Part)  20,  results  in  lower  predicted 
consequences. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  change  to  the 
ITS!  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 


The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
saUsfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Van  Wylen  Library.  Hope 
College.  Holland,  Michigan  49423. 

i4ttomey/or/ice/Jsee;  Judd  L  Bacon, 
Esquire,  Consumers  Power  Company. 
212  West  Michigan  Avenue.  Jackson. 
Michigan  49201 

NRC  Project  Director  L.  B.  Marsh 

Entergy  Operations,  Inc.,  et  al.,  Docket 
No.  50-416.  Grand  Gulf  Nuclear 

Station,  Unit  1,  Claiborne  County, 
Mississippi 

Date  of  amendment  request:  February 
26,  1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Reactor  Coolant  System 
Leakage  Technical  Specifications  (TS). 
These  changes  provide  additional  action 
statements  generally  consistent  with  the 
current  design  of  the  leakage  detection 
systems  and  support  increased 
operational  flexibility  while  preserving 
adequate  monitoring  of  the  reactor 
coolant  pressure  boundary. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  No  significant  increase  in  the  probability 
or  consequences  of  an  accident  previously 
evaluated  results  from  this  change. 

The  proposed  changes  do  not  affect  the 
design  or  operation  of  any  plant  system.  The 
systems  affected  only  provide  operator 
information  and  perform  no  automatic 
functions  used  to  mitigate  accidents.  Due  to 
the  diversity  of  the  leakage  detection 
systems,  reasonable  assurance  is  provided  for 
detecting  small  leaks  across  the  reactor 
coolant  pressure  boundary.  Each  of  the 
leakage  detection  systems  inside  the  diywell 
are  designed  with  the  capability  of  detecting 
leakage  less  than  the  established  leakage  rate 
limits  and  providing  an  appropriate  alarm  in 
the  control  room  of  excess  leakage.  Because 
these  systems  provide  no  automatic  action, 
nor  are  they  credited  following  an  accident, 
if  an  accident  occurred  while  these  systems 
are  inoperable,  the  safety  systems  credited  in 
the  accident  analysis  would  be  available  and 
capable  of  performing  their  safety  functions. 
Revised  surveillance  requirement  4.4.3.2.1 
continues  to  require  that  leakage  rates  are 
monitored  and  remain  within  limits  once 
every  12  hours  or  the  appropriate  ACTION 
statement  is  entered.  The  TS  3.0.4  proposed 
exceptions  do  not  increase  the  probability  or 
consequences  of  an  accident  because  other 


leak  detection  instrumentation  is  available  to 
monitor  leakage. 

Therefore,  the  probability  or  consequences 
of  previously  analyzed  accidents  are  not 
significantly  increased. 

b.  The  change  would  not  create  the 
possibility  of  a  new  or  different  king  of 
accident  from  any  previously  analyzed. 

The  requested  change  will  not  add  any 
plant  equipment,  or  introduce  any  new 
modes  of  plant  operation.  Although  in  the 
case  of  proposed  action  "d",  the  Drywell 
Atmosphere  Gaseous  and  Particulate 
Radioactivity  Monitoring  systems  will  be 
disabled,  the  Floor  Drain  Sump  Monitoring 
system  is  still  available  to  monitor 
UNIDENTIFIED  LEAKAGE  from  the  reactor 
coolant  system  within  the  Drywell.  This 
leakage,  in  conjunction  with  the  revised 
surveillance  requirement,  will  continue  to  be 
monitored  every  12  hours  in  accordance  with 
the  Technical  Specifications.  Revised 
surveillance  requirement  4.4.3.2.1  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  TS  3.0.4  proposed 
exceptions  do  not  increase  the  possibility  of 
a  new  or  different  kind  of  accident  because 
other  leak  detection  instrumentation  is 
available  to  monitor  leakage. 

c.  This  change  would  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  function  of  the  leakage  detection 
systems  is  to  monitor  and  detect  leakage  from 
the  reactor  coolant  pressure  txjundary.  Only 
the  Drywell  Floor  and  Equipment  Drain 
Sump  Monitoring  Systems  have  the  ability  to 
quantify  leakage.  The  continued  availability 
of  the  leakage  quantification  function  in 
conjunction  with  grab  samples  provides  a 
level  of  assurance  (i.e.,  a  margin  of  safety) 
that  leakage  from  the  reactor  coolant  system 
will  continue  to  be  adequately  monitored. 
Revised  surveillance  4.4.3.2.1  continues  to 
require  that  leakage  rates  are  monitored  and 
remain  within  limits  once  every  12  hours  or 
the  appropriate  ACTION  statement  is 
entered.  Therefore,  operating  the  plant  with 
the  proposed  changes  will  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  diversity  of  other  leak  detection 
instrumentation  provides  assurance  that 
leakage  is  adequately  monitored. 

Based  on  the  above  evaluation,  operation 
in  accordance  with  the  proposed  amendment 
involves  no  significant  hazards 
considerations. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington.  Natchez, 
Mississippi  39120 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  12th  Floor. 
Washington,  DC  20005-3502NRC  Acting 
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Project  Director:  George  T.  Hubbard, 
Acting  Project  Director 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St  Charles  Parish,  Louisiana 

Date  of  amendment  request:  January 
28, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  allow  a 
reduced  vokime  of  fuel  oil  for  the 
emergency  diesel  generator  (EDG)  for  a 
period  not  to  exceed  5  days.  This 
proposed  amendment  replaces  the 
amendment  which  was  the  subject  of  a 
no  signiHcant  hazards  consideration 
published  in  the  Federal  Register  on 
June  26,  1971  (56  PR  29274). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Previously  analyzed  accidents  that  are 
potentially  affected  by  this  change  are  those 
that  F>ostulate  the  loss  of  offsite  power 
concurrent  with  a  design  basis  accident  (e.g.. 
Loss  of  Coolant  Accident  LCXZA  or  Main 
Steamline  Break  MSLB).  To  signiflcantly 
increase  the  probability  or  consequence  of 
such  an  accident,  this  change  would  have  to 
negatively  impact  the  reliability  or 
perfonnance  of  the  EDGs. 

Under  the  proposed  change  an  EDG  would 
be  operable  with  a  fiiel  oil  volume  less  than 
the  7  day  time  dependent  volume  of  38,760 
gallons,  for  a  period  up  to  5  days.  This  period 
is  acceptable  based  on  the  supply  of  fuel  oil 
in  the  redundant  stor^tge  tank  associated 
IwithI  the  other  EDG,  the  remaining  capacity 
of  S  days  at  full  load  (i.e.  38.000  gallons),  the 
fact  that  procedures  will  t>e  initiated  to 
obtain  replenishment,  and  the  low 
probability  of  an  event  during  this  period. 

In  addition  if  a  single  EDG  had  to  be  run 
continuously  from  a  single  storage  tank,  there 
are  several  sources  of  diesel  oil  supplies 
within  the  area. 

Waterford  3  currently  has  a  purchase 
agreement  with  a  local  supplier  that  provides 
delivery  approximately  twenty-four  hours 
from  the  time  of  the  request.  It  is  improtiably 
that  additional  fuel  oil  could  not  l>e  secured 
and  delivered  within  five  days,  even  under 
the  most  severe  weather  conditions. 
Primarily,  diesel  oil  is  brought  in  by  truck. 
Under  extremely  unfavorable  environmental 
conditions,  it  is  possible  to  deliver  diesel  oil 
by  railroad  or  river  barge.  As  such, 
interruption  of  EDG  operation  following  a 
limiting  design  basis  event  or  accidents  is 
highly  unlikely.  The  reliability  and 
performance  of  the  EDGs  are  unaffected  by 
the  change.  Therefore,  the  proposed  change 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  change  will  recognize  a 
condition  when  less  than  a  7  day  EDG  fuel 
oil  supply  may  occur,  provided  that  a  5  day 


supply  is  maintained  and  fuel  is  replenished 
to  the  7  day  volume  within  5  days.  It  does 
not  change  any  existing  EDG  system 
components  or  the  control/alarm  logic,  nor 
will  it  undennine  the  capability  to  obtain 
additional  fuel  supplies  in  a  timely  manner. 

Based  on  the  above,  this  change  will  not 
introduce  a  new  failure  path  and 
consequently,  will  not  create  [al  new 
unevaluated  sequence  of  events.  Therefore, 
the  proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  will  allow  substituting  the  7 
day  oil  supply  for  a  5  day  fuel  oil  supply 
provided  fuel  is  replenished  within  5  days. 
This  does  not  impact  the  availability  of  the 
EDGs  following  any  limiting  design  basis 
event  or  accident  since  the  5  day  reserve 
provides  adequate  time  for  local  suppliers  to 
replenish  fuel  without  interrupting  operation 
of  the  diesels. 

The  proposed  amendment  does  not  affect 
any  design  related  issues  or  the  performance 
of  the  system.  All  technical  content  of  the 
safety  analyses  are  retained  and  no  analysis- 
based  safety  margins  are  significantly 
affected.  There  are  no  changes  to  the  physical 
design  of  the  plant.  Therefore,  the  profK>sed 
change  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c) 
aresatisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library.  Louisiana  Collection,  Lakefront. 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq..  Winston  &  Strawn  1400  L  Street 
N.W..  Washington.  D.C.  20005-3502 

NRC  Project  Director  George  T. 
Hubbard  (Acting) 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  February 
5. 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  SpeciiRcations  to 
incorporate  a  technical  review  and 
control  process  to  supplement  the  onsite 
technical  review  and  approval  of  new 
procedures  and  changes  thereto 
affecting  nuclear  safety.  This  process  is 
discussed  in  Section  5.5  of  the  Revised 
Standard  Technical  Specifications, 
NUREG-1432. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


The  proposed  change  is  administrative  in 
nature  and  provides  for  1)  procedural 
reviews  through  the  use  of  qualified 
technical  review  personnel  designated  by  the 
PORC  [Plant  Operating  Review  Committee) 
and  2)  procedural  approval  through  the  use 
of  group  heads  designated  by  the  General 
Manager  Plant  Operations  as  authorized  by 
administrative  controls  upon  their 
development.  As  part  of  this  process, 
qualified  technical  reviewers  will  be 
individuals  other  than  the  preparer  who  will 
document  and  implement  necessary  cross- 
discipline  reviews  prior  to  approval.  The 
process  will  be  controlled  by  administrative 
controls  which  will  be  reviewed  by  the  PORC 
and  approved  by  the  General  Manager  Plant 
Operations. 

The  procedures  governing  plant  operation 
will  continue  to  ensure  that  plant  parameters 
are  maintained  within  acceptable  limits. 
Procedures  and  changes  thereto  will  be 
reviewed  and  approved  at  a  level 
commensurate  with  their  importance  to 
safety.  Therefore,  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature.  The  proposed  changes  do  not 
involve  physical  changes  to  the  plant, 
changes  to  setpoints.  or  ofterating  parameters. 
The  applicable  procedures  governing  the 
operation  of  the  plant  will  receive  reviews 
and  approvals  commensurate  with  their 
importance  to  nuclear  safety,  and  where 
appropriate  cross-discipline  review  will  be 
performed.  Therefore,  the  proposed  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  are  administrative 
in  nature.  The  Waterford  3  safety  margins  are 
defined  and  maintained  by  the  Technical 
Specifications  in  Sections  2-5  which  are 
unaffected.  Therefore,  the  proposed  change 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans.  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W.,  Washington,  D.C  20005-3502 

NRC  Project  Director:  George  T. 
Hubbard  (Acting) 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251,  Turkey 
Point  Plant  UniU  3  and  4,  Dade  County. 
Florida 

Date  of  amendment  request: 
November  25, 1992 

Description  of  amendment  request: 
On  June  25, 1990,  the  NRC  staff  issued 
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Generic  Letter  (GL)  90-06,  "Resolution 
of  Generic  Issue  70,  Power-Operated 
Relief  Valve  and  Block  Valve  Reliability, 
and  Generic  Issue  94,  Additional  Low- 
Temperature  Overpressure  Protection 
for  Light-Water  Reactors,  Pursuant  to  10 
CFR  50.54(f)."  Generic  Issue  70  involves 
the  evaluation  of  the  reliability  of 
power-operated  relief  valves  (PORVs) 
and  block  valves,  and  their  safety 
significance  in  PWR  plants.  The  generic 
letter  discussed  how  PORVs  are 
increasingly  being  relied  on  to  perform 
safety-related  functions  and  the 
corresponding  need  to  improve  the 
reliability  of  both  PORVs  and  their 
associated  block  valves.  Generic  Issue 
94  involves  the  evaluation  of  the  safety 
significance  of  low-temperature 
overpressure  (LTOP)  transients.  The 
staff  determined  that  LTOP  protection 
systems  unavailability  is  the  dominant 
contributor  to  risk  from  LTOP 
transients.  Based  on  its  studies,  the  staff 
proposed  and  required  that  all  affected 
facilities  implement  Technical 
Specifications  (TS)  improvements  to 
increase  the  reliability  and  functional 
capability  of  these  components. 

In  response  to  GL  90-06,  the  licensee 
proposed  TS  changes  to  its  facilities. 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
3/4.4.4,  "Relief  Valves,"  and  TS  3/4.9.3 
"Overpressure  Mitigation  Systems."  TS 
3.4.4  would  be  revised  to  include  a 
requirement  to  maintain  power  to  the 
associated  block  valves  when  closed 
due  to  leaking  PORVs,  to  place  the 
PORV  in  manual  control  when  the  block 
valves  are  not  operable,  and  to  specify 
actions  and  allowable  outage  time  limits 
when  one  or  both  PORVs  are  inoperable. 
TS  3.9.3  would  be  revised  to  enable  the 
use  of  PORVs  for  the  feed  and  bleed 
cooling  function  in  the  event  of  a  loss 
of  secondary  heat  sink  capabilities  and 
to  specify  reduced  allowable  outage 
time  when  operating  in  Modes  5  and  6 
and  when  the  LTOP  equipment  is 
inoperable.  Associated  TS  Bases  would 
also  be  revised. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
in  a  reordered  format. 
Proposed  Changes  to  TS  3/4.4.4 
(1)  Does  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  FPL  proposed  (Limiting  Condition  for 
Operation  (LCO)]  changes  include  changing 
the  word  "each"  to  "both"  in  reference  to  the 
two  PORVs,  and  adding  "and  their 
associated"  to  expand  the  Technical 


Specifications  to  include  both  the  PORVs  and 
the  block  valves.  These  proposed  changes  are 
in  accordance  with  the  GL  [90-06) 
recommendations.  This  proposed  change  is 
editorial  in  nature  and  does  not  present  an 
increase  in  the  prottabiiity  or  consequences 
of  an  accident  previously  evaluated. 

(With  respect  to  the  proposed  changes  to 
the  action  statements) 

FPL  has  performed  plant  specific  analyses 
for  feed  and  bleed  using  the  MAAP  3.0B 
Computer  Code,  Rev.  16.  for  Turkey  Point 
using  a  combination  of  best  estimate  and 
conservative  analysis  assumptions.  These 
analyses  show  that  feed  and  bleed  is 
achievable  using  a  single  PORV,  provided 
that  it  is  opened  withm  a  certain  time  frame. 
Availability  of  the  PORVs  and  block  valves 
for  feed  and  bleed  does  not  represent  a  high 
sensitivity  in  reference  to  the  total  core  melt 
frequency.  This  is  primarily  due  to  the 
diverse  sources  of  feedwater  available, 
including  three  steam  driven  auxiliary 
feedwater  pumps  and  two  electric  driven 
feedwater  pumps.  Brief  periods  of 
unavailability  of  feed  and  bleed  will  have 
little  impact  on  the  plant's  total  core  melt 
frequency.  Therefore,  a  30  day  action 
statement  for  a  single  inoperable  PORV  is 
considered  acceptable.  These  same 
arguments  apply  to  the  block  valves. 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed 
amendments  place  more  stringent  Limiting 
Conditions  for  Operation  on  the  facility. 
These  include  new  and/or  shorter  allowable 
outage  time  for  PORVs  and  associated  block 
valves. 

(2)  Does  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
create  the  possibility  cf  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

The  proposed  (LCO)  change  is  editorial  in 
nature  and  is  in  accordance  with  the  GL  (90- 
06)  recommendations.  The  pro[>ased  change 
does  not  impact  plant  equipment  or  change 
the  operation  of  the  facility.  Therefore,  it 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Operation  of  the  facility  in  accordance 
with  the  proposed  [action  statement] 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  With  the 
exception  of  a  failed-open  PORV.  resulting  in 
the  equivalent  of  a  small-break  LOCA.  the 
PORVs  and  block  valves  cannot  initiate 
accident  sequences.  The  case  of  a  failed-open 
PORV  has  been  previously  evaluated  and  is 
not  a  new  or  different  kind  of  accident.  The 
proposed  changes  will  not  result  in  the 
PORVs  or  block  valves  being  operated  or 
used  in  a  new  or  different  manner.  Therefore, 
the  possibility  of  a  new  or  different  kind  of 
accident  is  not  created. 

(3)  Does  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  [LCO]  change  is  editorial  in 
nature  and  is  in  accordance  with  the  GL  [90- 


06]  recommendations.  The  proposed  change 
does  not  impact  the  safety  analysis  results  as 
presented  in  the  FSAR  (Final  Safety  Analysis 
Report)  or  the  Technical  Specifications, 
therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

Operation  of  the  fecility  in  accordance 
with  the  proposed  [action  statement) 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.  Overall  plant 
safety  would  be  enhanced  as  a  result  of  the 
additional  restrictions  placed  on  PORVs  and 
block  valves. 

Proposed  Changes  to  TS  3/4.9.3 

(1)  Does  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  FPL  proposed  [LCO)  change  adds  the 
statement  "(below  an  RCS  average  coolant 
temperature  of  275T)"  defining  more 
specifically  the  applicability  statement  for 
Mode  4.  The  proposed  change  is  editorial  in 
nature  and  is  consistent  with  the  current 
Turkey  Point  Technical  Specifications. 
Therefore,  operation  of  the  facility  with  the 
propxised  amendment  does  not  present  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

FPL  proposes  to  revise  this  action 
statement  [TS  3/4.9.3.b)  consistent  with  the 
GL  (90-06)  recommendations.  The  FPL 
proposed  change  also  adds  the  statement 
"(below  an  RCS  average  coolant  temperature 
of  275°F)"  defininginore  specifically  the 
applicability  statement  for  Mode  4.  The 
proposed  change  is  editorial  in  nature  and  is 
consistent  with  the  current  Turkey  Point 
Technical  Specifications.  Therefore,  as 
previously  determined  by  the  NRC  in  GL  90- 
06.  this  proposed  change  does  not  present  an 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

FPL  proposes  to  include  this  action 
statement  (TS  3/4.9.3.c]  consistent  with  the 
GL  (90-06)  recommendations.  Addition  of  the 
words  'with  the  reactor  vessel  head  on." 
clarifies  the  MODES  5  or  6  condition  of 
applicability  consistent  with  the  current 
Turkey  Point  Technical  Specifications  an  1  in 
accordance  with  the  GL  (90-06) 
recommendations.  This  action  statement  is 
revised  to  add  additional  restrictions  not 
presently  included  in  the  Technical 
Specifications.  Therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
change  does  not  present  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  (to  TS  3/4.9.3.dl  is 
editorial  in  nature  to  maintain  consistency 
with  the  GL  reconunendations  and  the 
Turkey  Point  Technical  Specifications  • 
format.  The  time  to  complete 
depressurization  and  venting  of  the  RCS  wuj 
both  PORVs  inoperable  has  been  maintained 
at  24  hours  to  allow  for  an  orderly 
depressurization.  This  is  consistent  with  the 
current  Turkey  Point  Technical 
Specifications.  FPL  also  proposes  to  add  the 
words  "either  restore  one  PORV  to  operable 
status  or"  to  provide  additional  clarification 
and  consistency  in  format  with  the  other 
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action  statements.  This  proposed  change  is 
editorial  in  nature,  therefore,  op>eration  of  the 
facility  in  accordance  with  the  propiosed 
amendment  does  not  present  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  proposed  change  [to  TS  3/4. 9.3. e| 
provides  additional  clarification  to  the 
requirements  for  the  submittal  of  a  Special 
Report.  The  proposed  change  Is  editorial  in 
nature  and  does  not  present  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

(2)  Does  operation  of  the  facilit>  in 
accordance  with  the  proposed  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  firom  any  accident 
previously  evaluated? 

The  proposed  change  [to  TS  3/4  9.3.  UX>] 
is  edilona!  in  nature  and  is  consistent  with 
the  current  Turkey  Point  Tschnical 
Specifications.  The  proposed  change  does 
not  impiact  plant  equipment  or  change  the 
operation  of  the  facility.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  [to  TS  3/4.9.3.b]  is  in 
accordance  with  the  GL  [90-06] 
recommendations.  The  proposed  change  does 
not  impact  plant  equipment  or  change  the 
operation  of  the  fiaciiify.  Therefore,  as 
previously  determined  by  the  NRC  in  CL  90- 
06,  it  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  [to  TS  3/4.9.3.cl  is  in 
accordance  with  the  GL  [90-06| 
recommendations.  The  proposed  change  does 
not  impact  plant  equipment  or  change  the 
operation  of  the  facility.  Therefore,  it  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  proposed  change  [to  TS  3/4.9.3.dl  is 
editorial  in  nature,  therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  does  not  create  the  possit>ility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The  proposed 
changes  will  not  result  in  the  PORVs  or  block 
valves  being  operated  or  used  in  a  new  or 
diffdrent  manner.  Therefore,  the  possibility  of 
a  new  or  different  kind  of  accident  is  not 
cn;aled. 

The  proposed  change  (to  TS  3/4.9.3.eI  is 
editorial  in  nature  and  does  not  impact  plant 
equipment  or  change  the  operation  of  the 
facility.  Therefore,  it  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3J  Does  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

The  proposed  change  (to  3/49.3.  LCOl  is 
editorial  in  nature  and  is  consistent  with  the 
current  Turkey  Point  Technical 
Specirications.  The  proposed  change  does 
not  impact  the  safety  analysis  results  as 
presented  in  the  FSAR  or  the  Technical 
Specifications,  therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  does  not  involve  a  reduction  in 
a  margin  of  safety. 


The  proposed  change  [to  TS  3/4.9.3.bl  is  In 
accordance  with  the  CL  [90-06] 
recommendations.  The  proposed  change  doe 
not  imptact  the  safety  analysis  results  as 
presented  in  the  FSAR  or  the  Technical 
Specifications,  therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  does  not  involve  a  reduction  in 
a  margin  of  safety. 

The  proposed  change  [to  TS  3/4.9.3.cJ  is  in 
accordance  with  the  GL  [90-06] 
recommendations.  The  pro{x>sed  change  does 
not  impact  the  safety  analysis  results  as 
presented  in  the  FSAR  or  the  Technical 
Specifications,  therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  does  not  involve  a  reduction  in 
a  margin  of  safety. 

This  proposed  change  (to  TS  3/4  9.3.dl  is 
editorial  in  nature,  therefore,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  does  not  involve  a  reduction  in 
a  margin  of  safety. 

The  proposed  change  [to  TS  3/4.9.3.e]  is 
editorial  in  nature  and  does  not  impact  the 
safety  analysis  results  as  presented  in  the 
FSAR  or  the  Technical  Specifications, 
therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  ame.ndment 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park,  Miami, 
Florida  33199 

Attorney  for  licensee:  Harold  F.  Reij, 
Esquire,  Newman  and  Holtzer.  P.C, 
1615  L  Street,  NW.,  Washington,  DC 
20036 

l^mC  Project  Director:  Herbert  N. 
Berkow 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton. 
Georgia,  Docket  .\'o8.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County.  Georgia 

Date  of  amendment  request: 
September  2,  1992 

Description  of  amendment  request: 
The  proposed  amendments  correct  the 
reactor  pressure  vessel  (RPV)  water  level 
corresponding  to  the  Top  of  Active  Fuel 
(TAF)  for  Hatch  Nuclear  Plant,  Units  1 
and  2.  The  correct  value  is  6  inches 
higher  than  the  value  shown  in 
Technical  Specification  (TS)  Figure  2.1- 
1  for  Unit  1  and  Figure  B  3/4  3-1  for 
Unit  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

1 .  The  proposed  amendment  does  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  only  involves 
revising  Unit  1  TS  figure  2.1-1  and  Unit  2  TS 
figure  B  3/4  3-1  to  correct  the  Top  of  Active 
Fuel  (TAF)  indicated  value.  The  change 
accounts  for  the  newer  design  fuel  assemblies 
which  contain  6  inches  of  nonenriched 
uranium  at  the  top  of  the  bundle,  thereby 
making  the  active  fuel  length  150  inches,  as 
opposed  to  144  inches,  and  the  TAF 
boundary  at  358.56  inches,  as  opposed  to  the 
352.56  inches  (referenced  from  vessel  lero) 
currently  indicated  in  the  TS. 

No  changes  to  systems  designed  to  mitigate 
the  consequences  of  an  accident  are 
profiosed. 

The  proposed  change  does  not  affect  any 
previously  analyzed  accident,  because  all 
SAFER/GESTR  accident  analyses  were 
performed  using  the  correct  fuel  length  and 
TAF  value.  The  same  analyses  also  assumed 
the  RPV  levels  at  which  the  emergency  core 
cooling  systems  (ECCSs)  would  mitiate  in 
resptonse  to  these  design  basis  events  are 
much  lower  than  the  actual  plant  setpoints. 
Thus,  raising  the  TAF  boundary  by  6  inches 
does  not  affect  or  require  a  change  to 
accident  analyses,  since  the  analyses  utilized 
the  correct  fuel  length  and  TAF  boundary. 

ECCS  RPV  level  setpoints  will  not  be 
affected  by  the  proposed  change,  since  the 
analyses  used  the  correct  TAF  value  and 
assumed  initiating  setpoints  that  are  much 
lower  than  the  actual  plant  settings.  The 
pro[>osed  change  will  merely  bring  the  TS  in 
agreement  with  the  actual  plant 
configuration. 

In  summary,  the  proposed  change  does  not 
involve  any  physical  changes  to  the  plant 
which  would  increase  the  proliability  of 
occurrence  of  a  loss  of  coolant  accident 
(LOCA).  The  consequences  of  previously 
analyzed  LOCAs  are  not  increased,  because 
no  changes  are  being  proposed  to  systems 
designed  to  mitigate  the  consequences  of 
LOCAs,  and  previous  accident  analyses  have 
already  been  performed,  considering  the 
correct  TAF  number. 

The  minor  editorial  change  is  strictly  an 
aesthetic  enhancement  which  does  not  affect 
the  design  or  operation  of  any  plant 
equipment  or  system. 

2.  The  propKised  amendment  does  not 
create  the  p)ossibiiity  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

a.  The  proposed  change  only  Involves 
changing  the  TS  to  reflect  the  actual  plant 
configuration  and  making  an  insignificant 
editorial  change. 

b.  No  physical  changes  to  the  plant  are 
proposed. 

c.  No  changes  involving  operating  systems 
or  equipment  outside  of  their  intended 
design  are  proposed. 

Thus,  no  new  modes  of  operation  are 
introduced,  and  the  possibility  of  occurrence 
of  a  different  type  of  event  from  any 
previously  evaluated  is  not  created. 

3.  The  proposed  event  does  not  involve  a 
significant  reduction  in  the  margin  of  safety 
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Tho  SAFER/GESTR  accident  analyses 
under  which  Plant  Hatch  is  cuirently 
licensed  used  the  correct  fuel  length  and  TAF 
boundary.  In  addition,  the  RPV  level  ECCS 
initiating  setpoints  were  assximed  to  be  much 
lower  than  TS  or  actual  plant  setpoints. 
Therefore,  the  margin  of  safety  ii  not 
affected,  iince  the  proposed  change  only 
achieves  coosiatency  between  the  TS  and  the 
actual  plant  configuration.  Neither  the 
accident  analyses  nor  tho  ECCS  RPV  level 
setpoints  will  change. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRG  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Appling  Gounty  Public 
Library,  301  City  Hall  Drive.  Baxley. 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr..  Esquire.  Shaw.  Pittman.  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington.  EX:  20037 

NBC  Project  Director:  David  B. 
Matthevfi 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  ofDalton, 
Georgia.  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request: 
September  21.  1992 

Description  of  amendment  request: 
The  proposed  amendments  change  Plant 
Hatch,  Units  1  and  2.  Technical 
Specifications  (TS)  to  implement  the 
recommendations  contained  in  Generic 
Utter  [GL)  89-01.  The  proposed  changes 
add  new  programmatic  requirements 
governing  radioactive  effluents, 
radiological  environmental  monitoring, 
and  solid  radioactive  wastes  to  the 
Administrative  Controls  Section  of 
Units  1  and  2  TS.  Procedural  details 
contained  in  existing  TS  pertaining  to 
radioactive  effluents,  radiological 
environmental  monitoring,  solid 
radioactive  wastes,  and  associated 
reporting  requirements  are  being 
relocated  to  the  Offsite  Dose  Calculation 
Manual  (ODCM)  or  the  Process  Control 
Program  (PGP),  as  appropriate.  In 
addition,  changes  are  proposed  to  other 
portions  of  the  TS  to  accommodate  the 
incorporation  of  GL  89-01. 

Basis  for  proposed  no  significant 
hazards  considaration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
signiR-oant  increase  in  the  probability  or 


consequence*  of  an  accident  previously 
evaluated.  The  proposed  changes  are 
administrative  in  nature  and  alter  only  the 
format  and  location  of  programmatic  controls 
and  procedural  details  relative  to  radioactive 
effluents,  radiological  environmental 
monitoring,  solid  radioactive  wastes,  and 
associated  reporting  requirements. 
Compliance  with  applicable  regulatory 
requirements  will  continue  to  be  maintained. 
In  addition,  the  proposed  riianges  do  not 
alter  tlie  conditions  or  assumptions  in  any  of 
the  FSAR  (Final  Safety  Analysis  Report) 
accident  analyses.  Since  the  FSAR  accident 
analyses  remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  changes. 
■  Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  involve  ■ 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  The  proposed  changes  do  not 
involve  any  change  to  the  configuration  or 
method  of  operation  of  any  plant  equipment. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  result  of  the  proposed  changes.  Also,  there 
will  be  no  change  in  types  or  increase  in  the 
amounts  of  any  radioactive  effluents  released 
offsite.  Therefore,  it  can  he  concluded  that 
the  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  do  not  involve  any 
actual  change  in  the  methodology  used  in  the 
control  of  radioactive  effluents,  solid 
radioactive  wastes,  or  radiological 
environmental  monitoring.  These  changes  are 
considered  administrative  in  nature,  provide 
for  the  relocation  of  procedure!  details 
outside  the  TS.  and  add  appropriate 
administrative  controls  to  provide  continued 
assurance  compliance  with  applicable 
regulatory  requirements.  These  proposed 
changes  also  comply  with  the  guidance 
contained  in  GL  89-01.  Therefore,  it  can  be 
concluded  that  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley. 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037 


NRC  Project  Director  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  ofDalton, 
Georgia,  Docket  No«.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Unite  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  October 
14.  1992.  as  supplemented  December 
11.  1992,  and  January  15,  1993 

Description  of  amendment  request: 
The  proposed  amendments  revise  Hatch 
Units  1  and  2  Technical  Specifications 
(TS)  to  implement  the  updated  10  CFR 
Part  20  requirements.  The  licensee 
proposed  the  following  changes:  (1) 
revise  the  definition  of  MEMBER{S)  OF 
THE  PUBUG  fuund  in  Unit  1  TS  1.0.Z2 
and  Unit  2  TS  1.0.  and  the  definition  of 
UNRESTRICTED  AREA  found  in  Unit  1 
TS  1.0. BBB  and  Unit  2  TS  1.0;  (2)  delete 
the  reference  to  the  Environmental  TS 
(ETS)  contained  in  Unit  1  TS  Table  3.2- 
8.  Item  1.  and  Unit  2  TS  Table  3.3.6.1- 
1.  footnote  (a),  regarding  radiation 
monitoring  instrumentation  and  replace 
it  with  a  specific  reference  to  proposed 
Unit  1  and  Unit  2  TS  6.18(7)  contained 
in  the  licensee's  response  to  Generic 
Letter  89-01  dated  September  21,  1992. 
for  Plant  Hatch:  (3)  revise  the  trip 
setting  for  the  Refueling  Floor  Exhaust 
Vent  Radiation  Monitors  contained  in 
Unit  1  TS  Table  3.2-8,  Item  2.  by 
deleting  the  reference  to  the  ETS  and 
replacing  it  with  a  specific  trip  setting 
value;  (4)  correct  the  footnotes  for  Unit 

1  TS  3.15.1.4  and  Unit  2  TS  3.11.1.4 
regarding  the  liquid  holdup  tanks,  (5) 
delete  Action  statement  b  from  Unit  1 
TS  3.15.1.4  and  Unit  2  TS  3.11.1.4 
regarding  the  liquid  holdup  tanks;  (6) 
revise  Unit  1  TS  Bases  3/4.15.1.4  and 
Unit  2  TS  Bases  3/4.11.1.4  to  reference 
the  acceptance  criteria  contained  in  the 
new  10  CFR  Part  20  which  is  used  to 
determine  the  activity  limit  for  the 
liquid  holdup  tanks;  (7)  revise  Units  1 
and  2  TS  6.9.1.5a  by  updating  footnote 

2  to  incorporate  the  new  10  CFR  Part  20 
reference  regarding  reports  of  individual 
monitoring;  (8)  revise  Units  1  and  2  TS 
6.12.1  by  incorporating  the  new  10  CFR 
Part  20  reference  related  to  the  control 
of  access  to  high  radiation  areas;  (9) 
revise  Units  1  and  2  TS  6.17.1.a.2  and 
6.18(3),  respectively,  to  incorporate  the 
new  10  CFR  Part  20  reference  regarding 
dose  limits  for  individual  members  of 
the  public,  and  (10)/(n)  revise  Units  1 
and  2  TS  6.18(2)  and  6.18(7), 
respectively,  in  order  to  accommodate 
needed  operational  flexibifity  to 
facilitate  implementation  of  the  new  10 
CFR  Part  20  requirements  at  Plant 
Hatch. 
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By  letter  dated  December  2, 1992,  the 
NRC  staff  requested  additional 
information  from  the  licensee.  By  letters 
dated  December  11, 1992,  and  January 
15,  1993,  the  licensee  responded  to  the 
request  for  additional  information. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Evaluation  of  Proposed  Changes  1,2.4,  5, 
6.  7.  8,  and  9 

1 .  The  proposed  changes  to  the  TS  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  they  are 
administrative  in  nature.  The  proposed 
changes  up-date  specific  definitions  and  old 
references  to  10  CFR  (Part)  20.  and  correct 
footnote  and  table  errors  in  order  to  facilitate 
implementation  of  the  10  CFR  IPart]  20 
requirements.  The  proposed  changes  do  not 
alter  the  conditions  or  assumptions  in  any 
FSAR  IFinal  Safety  Analysis  Report]  accident 
analyses.  Since  the  FSAR  accident  analyses 
remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  profKJsed  changes. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  di^erent  kind  of 
accident  from  any  accident  previously 
evaluated  l)ecau8e  they  are  administrative  in 
nature  and  do  not  involve  any  change  to  the 
configuration  or  method  of  operation  of  any 
plant  equipment.  Accordingly,  no  new 
failure  modes  have  been  defined  for  any 
plant  system  or  component  important  to 
safety,  nor  has  any  new  limiting  single  failure 
been  identified  as  a  result  of  the  proposed 
changes.  Also,  there  will  be  no  change  in 
types  or  increase  in  the  amount  of  effluents 
released  offsite. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  they  are  administrative  in  nature  and 
do  not  reduce  the  effectiveness  of  the 
radiation  protection  programs  at  Plant  Hatch. 
Also,  the  proposed  changes  do  not  involve 
any  actual  change  in  the  methodology  used 
in  the  control  of  solid  radioactive  wastes  or 
radiological  environmental  monitoring.  The 
methodology  to  be  used  in  the  control  of 
radioactive  effluents  will  result  in  the  same 
effluent  release  rate  as  the  current 
methodology  now  being  used. 

Evaluation  of  Proposed  Change  3 

1.  The  proposed  change  to  the  TS  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  l)ecausa  it  is 
administrative  in  nature  since  it  corrects  a 
table  error  by  making  the  instrument  trip 
setting  identical  to  that  found  in  the  more 
current  Unit  2  TS.  The  proposed  change  does 
not  alter  the  conditions  or  assumptions  in 
any  FSAR  accident  analyses.  Since  the  FSAR 
accident  analyses  remain  bounding,  the 
radiological  consequences  previously 
evaluated  are  not  adversely  affected  by  the 
proposed  change. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated  because  it  is  administrative  in 
nature  and  does  not  involve  any  change  to 
the  configuration  or  method  of  operation  of 
the  Standby  Gas  Treatment  System,  or  to  the 
ability  to  isolate  primary  and  secondary 
containment.  Accordingly,  no  new  &ilure 
modes  have  been  defined  for  any  plant 
system  or  component  important  to  safety,  nor 
has  any  new  limiting  single  failure  been 
identified  as  a  result  of  the  proposed  change. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety 
because  it  is  administrative  in  nature  and 
does  not  impact  routine  releases.  Therefore, 
there  will  be  no  reduction  in  the 
effectiveness  of  the  radiation  protection 
programs  at  Plant  Hatch.  Additionally,  the 
accident  analyses  are  not  impacted  because 
primary  and  secondary  containment  isolation 
functions  and  Standby  Gas  Treatment  System 
operation  are  unaffected  by  this  change. 
Therefore,  compliance  with  the  requirements 
of  10  CFR  [Part]  100  will  be  maintained. 

Evaluation  of  Proposed  Changes  10  and  11 

1.  The  proposed  changes  to  the  TS  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated  because  the  operational 
flexibility  needed  for  effiuent  releases  is 
needed  to  facilitate  implementation  of  the 
new  10  CFR  [Part]  20  requirements. 
Compliance  with  applicable  regulatory 
requirements  will  continue  to  be  maintained. 
The  proposed  changes  do  not  alter  the 
conditions  or  assumptions  in  any  FSAR 
accident  analyses.  Since  the  FSAR  accident 
analyses  remain  bounding,  the  radiological 
consequences  previously  evaluated  are  not 
adversely  affected  by  the  proposed  changes. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  the  operational  flexibility 
needed  for  effluent  releases  does  not  involve 
any  change  to  the  configuration  or  method  of 
operation  of  any  plant  equipment. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety,  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  result  of  the  proposed  changes.  Also  there 
will  be  no  change  in  types  or  increase  in  the 
amount  of  effluents  released  offsite. 

3.  The  profwsed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety 
because  the  operational  flexibility  needed  for 
effluent  releases  does  not  reduce  the 
effectiveness  of  the  radiation  protection 
programs  at  Plant  Hatch.  The  proposed 
changes  do  not  involve  any  actual  change  in 
the  methodology  used  in  the  control  of  solid 
radioactive  wastes  or  radiological 
environmental  monitoring.  The  methodology 
to  be  used  in  the  control  of  radioactive 
effluents  will  result  in  the  same  effluent 
release  rate  as  the  current  methodology  being 
used.  The  operational  flexibility  needed  for 
effluent  releases  requires  the  use  of 
concentration  values  10  times  the  vajues 
given  in  the  new  10  CFR  [Part]  20.  However, 
this  is  acceptable  since  annual  doses  will  be 
limited  to  the  doses  specified  in  10  CFR 
IPart]  50,  Appendix  I  and  40  CFR  (Part]  190. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Attorney  for  licensee:  Ernest  L.  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037 

NRC  Project  Director:  David  B. 
Matthews 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  Oty  of  Dalton, 
Georgia,  Docket  Nos.  50-321  and  50- 
366,  Edwin  I.  Hatch  Nuclear  Plant, 
Units  1  and  2,  Appling  County,  Georgia 

Date  of  amendment  request:  October 
19, 1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
delete  the  main  steam  isolation  valve 
(MSIV)  closure,  the  reactor  scram,  and 
the  control  room  pressurization 
functions  of  the  main  steam  line 
radiation  monitors  (MSLRMs).  The 
proposed  change  is  consistent  with  the 
BWR  Owners  Group  (BWORG)  Topical 
Report  NEDO-31400,  "Safety  Evaluation 
for  Eliminating  the  Boihng  Water 
Reactor  Main  Steam  Isolation  Valve 
Closure  Function  and  Scram  Function 
of  the  Main  Steam  Line  Radiation 
Monitor."  The  proposed  change 
provides  improved  availability  of  the 
main  condenser  for  removal  of  decay 
heat  and  aids  in  minimizing  inadvertent 
reactor  scrams  and  engineered  safety 
feature  actuations.  In  its  safety 
evaluation  report  dated  May  15, 1991, 
the  NRC  approved  General  Electric's 
(GE's)  conclusions  in  NEDO-31400. 
Furthermore,  GE  confirmed  that  NEDO- 
31400  applies  to  plant  Hatch  and 
Georgia  Power  Company  agrees  with 
GE's  assessment. 

In  addition,  the  amendments  propose 
changes  to  the  references  to  the 
hydrogen  water  chemistry  footnotes  in 
the  isolation  tables,  and  to  an  action 
statement  concerning  the  off-gas  post 
treatment  monitors.'Ilie  following 
Technical  Specifications  (TS)  are 
affected: 

1.  Unit  1  TS  Tables  3.1-1. 4.1-1.  3.2- 

1,  3.2-8,  3.7-1  and  3.12 

2.  Unit  2  TS  Tables  2.2.1-1,  3.3.1-1,  3  3.1- 

2,  3.3.2-1,  3.3.2-2,  3.3.6.7-1,  3.3.6.7-2,  4  3.1- 
1,4.3.6.7-1  and  3.7.2 

3.  The  associated  Bases  for  both  units. 
No  design  basis  accident  (DBA)  takes 

credit  for  a  reactor  scram  due  to  high 
radiation  in  the  main  steam  lines 
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(MSLs).  The  ofcly  DBA  which  takes 
credit  for  an^fSIV  closure  is  the  control 
rod  drop  afcident  (CRDA).  In  NEDO 
31400,  GE  shows  the  occiirrence  of  an 
CRDA.  with  the  MSL  high  radiation 
isolation  removed,  results  in  offsite 
radiological  exposures  that  are  a  small 
fraction  of  10  CFR  100  guidelines. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  (The  proposed  amendiaeat  does  not) 
involve  a  sigaificant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  ot^ective  of  the  MSLRMs  is  to  provide 
early  indication  of  gross  fuel  failure.  The 
monitors  provide  an  alann  function,  a  scram 
function,  and  an  isolation  hmction  for  the 
MSIVs.  The  basis  for  the  MSIV  isolation  on 
|an|  MSL  high  radiation  signal  is  to  reduce 
the  amount  of  fission  product  release 
transported  form  the  reactor  vessel  to  the 
condenser  during  a  CRDA.  No  DBA  takes 
credit  for  a  reactor  scram  resulting  from  (an) 
MSL  high  radiation  signal. 

This  proposed  change  removes  some  of  the 
trip  functions  of  the  MSIJlMs.  No  control 
rods.  CRD»  (Control  Rod  Drives],  rod 
coupling  mechanisms,  or  any  other 
equipment  associated  with  the  control  rods 
or  CRDs  are  aftet  ted  by  this  change.  The  only 
modification  resulting  from  this  change  is  the 
removal  of  the  reactor  scram,  part  of  the 
Croup  1  isolation,  and  MCREC  [main  control 
room  environmental  control  system] 
pressurization  mode  initiation  logic  from  the 
MSLRMs.  These  logic  systems  do  not  affect 
the  operation  of  any  equipment  having  the 
potential  to  causa  a  CRDA.  Therefore,  the 
probability  of  a  CRDA  is  not  increased  or  in 
any  way  affected  by  the  proposed  change. 

In  NEDO-31400,  GE  included  the  safety 
evaluation  (requested  by  the  BVVROC) 
addressing  the  removal  of  the  scram  and 
MSIV  iso&tion.  In  the  evaluation,  CE 
concludes  that  eliminating  the  MSLR.M  trips 
results  in  exposures  that  are  small  fractions 
of  10  CFR  100  limits.  GE  also  assessed  the 
applicability  of  NEDa31400  to  Plant  Hatch... 

While  not  specifically  addressed  in  the  GE 
evaluatioo.  [it  is  also)  propose[d)  to  eliminate 
the  main  steam  line  drain  valves  from  the 
isolation  Ipgic  These  valves  dischai-ge  to  the 
main  condenser  as  do  the  MSIVs;  both  paths 
are  therefore  processed  by  the  off-gas  system 
However,  the  drain  valves  discharge  on  one 
3-inch  line;  the  MSIVs  exhaust  to  the 
condenser  on  four  24-inch  lines.  Thus,  the 
exhaust  from  the  drain  path  is  minimal 
compared  to  the  MSIVs. 

Removing  the  automatic  MSLRM  high 
radiation  mitiation  from  the  MCREC  system 
pressurization  mode  of  operation  will  not 
increase  the  consequences  of  the  CRDA, 
because  this  mode  of  operation  is  also 
initiated  on  a  high  radiation  signal  at  the 
MCR  air  intsiko.  In  addition,  the  abnormal 


operating  procedure  (AOP)  for  MSL  high 
radiation  will  include  directions  to  manually 
initiate  the  pressurization  mode  if  [an]  MSL 
high  radiation  condition  is  confirmed.  The 
pressurization  mode  initiation  on  high 
radiation  at  the  MCR  air  intake,  together  with 
the  procedural  guidance  to  manually  start  the 
pressurization  mode  upon  confirmation  of  an 
MSL  high  radiation  condition,  provides 
adequate  protection  against  control  room 
inhabitants  receiving  excessive  radiation 
exfjosura. 

Mjjdifying  the  hydrogen  wafer  chemistry 
footnote  does  not  increase  the  consequences 
of  a  CRDA,  since  hydrogen  injection  is  not 
performed  when  rated  thermal  power  is  less 
than  20  percent.  Thus,  MSLRM  setpoinf 
adjustments  will  not  be  performed  at  low 
power  levels  when  the  CRDA  is  applicable. 

Modifying  action  statement  d.  of  Unit  1  TS 
table  3.2-6  does  not  increase  the  probability 
of  occurrence  or  the  consequences  of  any 
typw  accident. 

The  off-gas  monitors  are  not  designed  to 
prevent  the  occurrence  of  abnormal  radiation 
releases,  they  merely  monitor  these  releases. 
Ttitt  consequences  of  any  radiological  release 
events  are  not  increased  because  this  change 
only  clarifies  a  Technical  Specification 
action  statement  to  reflect  the  actual  system 
configuration.  The  system  will  function  and 
be  operated  as  always. 

2.  [The  proposed  amendment  does 
not)  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  function  of  (an)  MSLRM  trip  is  to 
detect  abnormal  fission  product  release  and 
isolate  the  steam  lines,  thereby  stopping  the 
transport  of  fission  products  fr-om  the  reactor 
to  the  main  condenser.  The  monitors  do  not 
perform  a  prevention  function  for  any  kind 
of  accident.  The  existence  of  [an]  MSLRM 
trip  does  not  prevent  the  occurrence  of  a  fuel 
failure  event  or  any  other  type  of  event. 
Therefore,  eleminating  the  trips  neither 
increases  nor  decreases  the  possibility  of 
occurrence  of  any  typte  event. 

Removing  part  of  the  Group  1  isolation 
trip,  the  reactor  scram,  and  the  MCREC 
system  pressurization  mode  initiation  on 
MSL  high  radiation  from  the  respective  logic 
systems  will  not  affect  the  operation  of  other 
equipment  or  systems  necessary  for  the 
ptevenfion  or  mitigation  of  accidents. 

3.  [The  proposed  amendment  does  not 
involve!  a  significant  reduction  in  a 
margin  safely. 

The  methotlology  described  in  NEDO- 
31400,  as  applied  to  Plant  Hatch,  shows  that, 
for  the  CRDA  with  the  elunination  of  MSIV 
isolation,  offsite  radiological  exposure  limits 
are  not  significantly  increased  and  remain 
well  within  10  CFR  100  limits.  As  discussed 
in  the  response  to  question  ao.  1  of  this 
enclosure,  offsite  whole-body  doses  for  Unit 
2  increased  from  0.014  to  0.024  rem  as  a 
result  of  eliminating  the  MSLRM  functions. 
The  Unit  1  offsite  whole-body  dose  rates 
increased  from  8.6E-3  to  0.024  rem.  Although 
higher,  these  dose  rates  are  still  yvell  within 
10  CFR  100  limits...  Therefore,  the  margin  to 
the  10  CFR  100  limits  is  not  significantly 
reduced  as  a  result  of  this  change. 


Adequate  controls  are  presently  in  place, 
or  will  be  implemented,  to  ensure  significant 
increases  in  radiation  levels  in  the  MSLs  are 
promptly  addressed.  For  example,  the 
MSLRM  high  radiation  alarm  will  remain  in 
place,  alarming  at  1.5  times  the  normal  full 
power  background.  At  this  point, 
annunciator  response  procedures  (ARPs)  and 
abnormal  operating  procedures  (AOPs)  will 
provide  guidance  for  verifying  automatic 
actions,  checking  secondary  contairmient 
conditions,  and  notifying  plaiit  personnel.  In 
addition,  AOPs  contain  restrictions  for 
venting  the  primary  containment  and 
verifying  the  mechanical  vacuum  pump  trip. 

Relative  to  removing  the  pressurization 
mode  initiation  from  the  MSLRM  high 
radiation  signal,  if  a  CRDA  were  to  occur  and 
the  radiation  levels  around  the  MCR  were  to 
increase,  the  pressurization  mode  would 
automatically  initiate  due  to  high  radiation 
levels  at  the  air  intake  monitors.  Also,  the 
AOP  will  direct  the  operators  to  manually 
initiate  the  pressurization  mode  if  a  high 
radiation  condition  at  the  MSLs  is  confuuied. 
Thus,  sufficient  redundancy  exists  to  protect 
the  MCR  operators  from  excessive  radiation 
exposure.  The  AOP  does  not  presently 
include  guidance  to  manually  initiate  the 
pressurization  mode.  This  will  be  included 
upon  approval  and  prior  to  implementation 
of  this  amendment. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CfR  5C.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library-,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Attorney/or/;censee.  Ernest  L.  Blake, 
Jr.,  E.'iquire.  Shaw,  Pitiman,  Potts  and 
Trowbridge.  2300  N  Street,  NVV.. 
Washington.  DC  20037 

NRC  Project  Director  David  B. 
Matthews 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine 
YankeeAtomic  Power  Station,  Lincoln 
County,  Maine 

Date  of  amendment  request:  March  4. 
1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
reorganize  plant  radiation  monitors  into 
two  new  groupings:  Radiation  Area 
Monitors,  and  Radiation  Process  and 
Effluent  Monitors.  (The  previous 
groupings  were  Area,  Process  and 
Effluent  Monitors,  and  the  Primary  Vent 
Stack  High  Range  Nobie  Gas  Monitor.) 
A  monthly  functional  test  is  proposed 
for  ail  monitors,  and  all  daily  checks  of 
these  monitors  would  be  performed 
using  an  internally-generated  test  signal 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  staff  has  reviewed 
the  licensee's  analysis  against  the 
standards  of  10  CFR  50.92(c)d.  The  NRC 
staffs  review  is  presented  below: 

1.  The  proi>osed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  would  provide 
flexibility  in  the  method  used  to 
demonstrate  operability,  while  ensuring 
that  each  monitor  is  adequately  tested. 
The  addition  of  a  monthly  functional 
test  of  all  monitors  will  increase  the 
number  of  operability  tests  performed, 
while  allowing  use  of  an  internal  or 
external  radiation  source  will  provide 
flexibility  in  verifying  operability  as 
monitors  are  replaced  due  to 
obsolescence.  Reorganizing  the 
radiation  monitors  into  two  new 
groupings  is  an  administrative  change. 
Plant  radiation  monitors  are  neither 
added  nor  deleted  and  no  changes  to 
monitor  locations  or  setpoints  are  made. 
The  proposed  change  will  therefore  not 
increase  the  probabiUty  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously 
evaluated.Operability  of  all  plant 
radiation  monitors  would  continue  to  be 
demonstrated.  The  proposed 
amendment  would  make  no  physical 
changes  to  the  Radiation  Monitoring 

.  System,  and  reorganizing  the  radiation 
monitors  into  two  new  groupings  is  an 
administrative  change.  Plant  radiation 
monitors  are  neither  added  nor  deleted, 
thus  the  proposed  amendment  does  not 
create  any  unique  operating  condition 
that  could  adversely  affect  the 
functional  performance  of  this  system. 
The  proposed  change  will  therefore  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Substituting  a  monthly  functional  test 
using  e  radiation  source,  for  a  daily 
monitor  check  that  requires  an  internal 
source,  does  not  change  the  results  of 
any  Final  Safety  Analysis  Report  (FSAR) 
Chapter  14  Safety  Analysis.  The 
requirement  to  perform  monthly 
functional  tests  using  either  an  internal 
or  external  radiation  source  will 
continue  to  demonstrate  operability  of 
the  radiation  monitors.  Reorganizing  the 
radiation  monitors  into  two  new 


groupings  is  an  administrative  change; 
plant  radiation  monitors  are  neither 
added  nor  deleted  and  no  changes  to 
monitor  locations  or  setponts  are  made. 
The  proposed  amendment  therefore 
does  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Wiscasset  PubUc  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578 

Attorney  for  licensee:  Mary  Ann 
Lynch,  Esquire,  Maine  Yankee  Atomic 
Power  Company,  83  Edison  Ehive, 
Augusta,  Maine  04336 

NRC  Project  Director:  Waller  R.  Butler 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  March 
12, 1993 

Description  of  amendment  request: 
The  proposed  change  replaces  the 
reference  to  subsection  3.7.A.7  in 
Limiting  Condition  for  Operation  (LCO) 
3.7.A.2.a(4)  with  a  specific  requirement 
to  initiate  an  orderly  shutdown  if  the 
provisions  of  3.7.A.2.a(l)  and  (2)  cannot 
be  met.  This  corrects  an  administrative 
oversight  and  no  requirements  are  being 
added  or  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

In  accordance  with  10  CFR  50.92.  NNECO 
[Northeast  Nuclear  Energy  Company)  has 
reviewed  the  attached  prof)osed  change  and 
has  concluded  that  it  does  not  involve  a 
significant  hazards  consideration  (SHC).  The 
l>asis  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50.92(c)  are  not 
compromised.  The  proposed  change  does  not 
involve  a  SHC  t>ecause  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  corrects  an 
administrative  oversi^t  and  no  requirements 
are  being  added  or  deleted.  The  proposed 
change  incorporates  the  action  to  l>e  taken  if 
the  provisions  of  LCO  3.7.A.2.a(l)  and  (2) 
cannot  be  met  into  LCO  3.7.A.2.a(4).  This 
change  is  necessary  because  the  current 
action  statement  incorrectly  references 
Subsection  3.7.A.7  which  is  the  action 
statement  for  containment  high-range 
radiation  monitors.  As  such,  the  change  has 
no  adverse  affect  on  the  LCOs  or  the 
surveillance  requirements.  In  addition,  no 


design  hasia  accidents  are  affected  by  this 
change.  Therefore,  there  is  no  impact  on  the 
prolMibility  of  occunence  or  the 
consequences  of  any  design  l>asis  events.  No 
safety  systems  are  adversely  affected  by  the 
change.  No  foilure  modes  associated  with  the 
change  are  identified.  Previous  analyzed 
accidents  are  not  affected. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  change  incorporates  the  action  to  l>e 
taken  if  LCO  3.7.A.2.a(l)  and  (2)  cannot  be 
met  into  LCO  3.7.A.2.a(4).  No  requirements 
are  being  added  or  deleted. 

Since  there  are  no  changes  in  the  way  the 
plant  is  operated,  the  potential  for  an 
unanalyzed  accident  is  not  created.  There  is 
no  impact  on  plant  response  to  the  point 
where  it  can  he  considered  a  new  accident, 
and  no  new  failure  modes  are  introduced. 
Furthermore,  this  administrative  change 
clearly  has  no  impact  on  safety  limits  or 
design  basis  accidents  and  it  has  no  potential 
to  create  a  new  or  unanalyzed  event. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  is  administrative  in 
nature  and  no  requirements  are  l)eing  added 
or  deleted.  As  such,  the  change  does  not 
directly  affect  any  protective  boimdaries  nor 
does  it  impact  the  safety  limits  for  the 
boundary.  Thus,  there  are  no  adverse  impacts 
on  the  protective  boundaries,  safety  Umits,  or 
margins  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield, 
Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Heirtford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  amendment  request:  March 
22, 1993 

Description  of  amendment  request: 
The  proposed  changes  revise  the 
pressure-temperature  limits  for  the 
reactor  vessel.  Specifically,  Technical 
Specification  Limiting  Condition  for 
Operation  3.6.B,  Surveillance 
Requirement  4.6.B,  and  Figures  3.6.1, 
3.6.2,  and  3.6.3,  along  with  the 
corresponding  bases  for  Section  3.6  are 
revised.  The  current  limitations  are 
valid  to  16  Effective  Full  Power  Years 
(EFPY)  and  the  proposed  curves  would 
be  valid  to  32  EFPY. 
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Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  (Northeast  Nuclear  Energy 
Company)  has  reviewed  the  proposed 
changes  in  accordance  with  10CFR50.92  and 
concluded  that  the  changes  do  not  involve  a 
significant  hazards  consideration.  The  basis 
for  this  conclusion  is  that  throe  criteria  of 
10CFR50.B2(c)  are  not  compromised.  The 
proposed  changes  do  not  involve  a 
significant  hazards  consideration  because  the 
changes  do  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occxirrence  or  consequences  of 
an  accident  previously  analyzed. 

The  proposed  curves  will  not  result  in  any 
plant  operational  or  hardware  modifications. 
They  will  only  decrease  the  allowable 
pressure  vs.  temperature  during  vessel 
heatup/cooldown  and  pressure  tests  to 
account  for  the  anticipated  end-of-life  vessel 
embrittlement. 

The  revision  to  the  heatup  and  cooldown 
curves  will  ensure  that  the  plant  is 
maintained  in  a  safe  condition.  NNECO 
performed  a  four-step  process  whereby 
NNECO  established  a  surveillance  plan 
according  to  10CFR50  Appendix  H.  This 
required  periodic  removal  of  surveillance 
capsules  firom  the  reactor  vessel.  Secondly, 
NNECO  performed  Charpy  impact  tests, 
tensile  test  and  neutron  flux  measurements. 
These  tests  provide  data  for  the  actual 
neutron  irradiation  damage  to  the  reactor 
vessel  in  tanns  of  RTndt  and  USE  [upper 
shelf  energy].  NNECO  then  calculated  the 
adjusted  RTndt  for  a  postulated  crack  in  the 
vessel  using  Regulatory  Guide  1.99,  Revision 
2  guidance.  Finally,  NNECO  compared  the 
actual  RTnct-  shift  to  the  predicted  RTndt 
shift.  This  process  identified  the  condition  of 
the  Millstone  Unit  No.  1  reactor  vessel  and 
prompted  the  revised  curves.  The  parameters 
identified  in  Regulatory  Guide  1.99  Revision 
2  have  been  addressed  with  acceptable 
results.  Therefore,  the  probability  of 
occvirrence  or  consequence  of  an  accident 
previously  analyzed  has  not  been  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated. 

The  proposed  curves  will  not  result  in  any 
plant  operational  changes.  They  will  only 
decrease  the  allowable  pressure  vs. 
temperatiu*  during  vessel  heatup/cooldown 
and  pressure  tests. 

The  intent  of  the  pressure  temperatiire 
limits  is  to  prevent  brittle  fracture  of  the 
reactor  vesisel.  By  evaluating  the  surveillance 
capsule  specimens,  NNECO  is  able  to 
establish  new  limits  for  Millstone  Unit  No.  1 
to  operate  within.  The  adherence  to  the 
pressure  temperature  curves  will  ensure  that 
no  new  or  different  kinds  of  accidents  are 
created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  pressure-temperature  limit  curves 
were  calculated  in  accordance  with  the 
requirements  of  10CFR50,  Appendix  G  which 


in  turn  requires  compliance  with  the  ASME 
Code  Section  XI,  Appendix  G  prescribed 
methodology  and  associated  margins  of 
safety.  This  methodology  and  margin  of 
safety  is  applicable  to  both  the  current  and 
the  new  proposed  curves. 

The  adherence  to  these  curves  will  ensure 
that  the  plant  is  maintained  in  a  safe 
condition.  These  curves  have  been  developed 
so  that  the  reactor  coolant  pressure  boundary 
is  maintained  with  sufficient  margin  to 
ensure  that,  when  stressed  under  operating, 
maintenance,  testing  and  postulated  accident 
conditions  that  the  boundary  behaves  in  a 
nonbrittle  manner,  and  that  the  probabiUty  of 
rapidly  propagating  fracture  is  minimized.  In 
addition,  these  analyses  have  been  performed 
to  ensure  that  the  fracture  toughness  of  the 
reactor  vessel  materials  caused  by  neutron 
radiation  is  maintained  within  the  required 
range. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike.  Norwich. 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire,  Day,  Btfrry  &  Howard. 
Counselors  at  Law.  City  Place.  Hartford, 
Connecticut  06103-3499. 

NRC  Project  Director:  John  F.  Stolz 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  amendment  request:  March 
15, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would  permit 
use  of  a  new  fuel  assembly  cladding, 
ZIRLO.  ZIRLO  is  similarto  the 
Zircalloy-4  cladding  presently  used  in 
the  Millstone  3  core. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve  an 
SHC  because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  fuel  cladding  design  criteria  are  the 
same  with  the  ZIRLO  clad  fuel  as  with  the 
zircaloy  clad.  All  design  and  performance 
criteria  will  continue  to  be  met  and  no  new 
single  failure  mechanisms  will  be  created. 
The  use  of  the  ZIRLO  cladding  does  not 
involve  any  alterations  to  plant  equipment  or 
procedures  which  would  affect  any 


operational  modes  or  accident  precursors. 
Therefore,  the  change  in  material  has  no 
effect  on  the  prot>ability  of  occurrence  of 
previously  evaluated  accidenU,  and  has  no 
effect  on  the  consequences  of  previously 
evaluated  accidents.  The  changes  proposed 
to  Section  6.9. 1. 6. b  have  no  impact  on  the 
probability  of  occurrence  or  consequences  of 
any  design  basis  accident. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  than  any 
previously  evaluated. 

The  fuel  cladding  design  criteria  are  the 
same  with  the  ZIRLO  clad  fuel  as  with  the 
zircaloy  clad.  All  design  and  performance 
criteria  will  continue  to  be  met  and  no  new 
single-failure  mechanisms  will  be  created. 
The  use  of  the  ZIRLO  cladding  does  not 
involve  any  alterations  to  plant  equipment  or 
procedures  which  would  introduce  any  new 
or  unique  operational  modes  or  accident 
precursors.  Therefore,  the  possibility  of  a 
new  or  different  type  of  accident  from  any 
accident  previously  evaluated  is  not  created. 
The  associated  technical  specification 
changes  with  the  fuel  cladding  changes  are 
the  addition  of  three  references  to 
Specificaton  6.9.1.6.b.  These  changes  will  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  change  to  the  use  of  ZIRLO  does  not 
change  the  proposed  reload  design  or  safety 
analysis  limits  for  each  cycle  reload  core. 
These  fuel  assemblies  will  be  specifically 
evaluated  using  approved  reload  design 
methods  and  approved  fuel  rod  design  model 
and  methods.  In  addition.  1OCFR50.46 
criteria  will  be  applied  to  each  cycle  of  the 
ZIRLO  clad  fuel  rods.  Since  the  safety 
analysis  limits  are  unaffected,  and  cycle- 
specific  analyses  will  show  that  the  analysis 
limits  are  met;  the  change  to  ZIRLO  cladding 
will  have  no  impact  on  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College. 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Attorney  for  licensee:  Gerald  Garfield. 
Esquire.  Day.  Berry  &  Howard,  City 
Place,  Hartford,  Connecticut  06103- 
3499. 
NRC  Project  Director:  John  F.  Stolz 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request:  February 
12.  1993 

Description  of  amendment  request: 
The  proposed  change  would  modify  the 
Technical  Specifications  to  identify 
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systems  that  are  capable  of  detecting  a 
l-gpm  reactor  coolant  system  (RCS)  leak 
within  4  hours  of  the  leak's  beginning, 
in  accordance  with  the 
recommendations  listed  in  Generic 
Letter  84-04. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Involve  a  signiflcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Establishing  the  containment  radiation 
monitors  as  the  primary  monitoring  indicator 
fi)r  LBB  (leak  before  break]  detection  does  not 
increase  the  probability  or  consequences  of 
an  accident  since  the  safety  function  of  the 
monitors  is  not  altered.  The  high  alarm 
setpoint  will  not  be  changed|;l  thus  VIAS 
(ventilation  isolation  actuation  signal] 
actuation  will  not  be  affected  by  the 
proposed  Technical  Specification. 

The  function  of  the  radiation  monitorfs)  is 
to  alert  operators  of  potential  RCS  leakage  or 
problems.  The  change  pro[>osed  requires 
more  stringent  monitormg,  and  equally 
accurate  indication,  of  the  VCT  (volume 
control  tank)  level  if  radiation  monitoring 
systems  are  ino{)erable. 

The  probability  of  leaks  occiirring  due  to 
thermal  or  normal  fatigue  is  not  affected  as 
indicated  in  the  fracture  mechanics  analysis 
referenced  in  Generic  letter  84-04.  No 
changes  are  proposed  to  primary  RCS  piping 
systems  or  supports  as  a  result  of  the 
proposed  revision.  Adjusting  the  radiation 
monitor  setpoints  consistent  with  detection 
capability  of  one  gpm  RCS  leakage  ensures 
that  a  potential  significant  failure  does  not  go 
undetected  within  the  Regulatory  Guide  1.45 
criteria  as  noted  in  Generic  Letter  84.04. 

No  High  Energy  Line  Break>'Loss  of  Coolant 
Accident  (HELB/LOCA)  analysis  will  be 
impacted  by  the  proposed  change.  The 
results  of  the  current  Fort  Calhoun  HELB/ 
l-OCA  analyses  cited  in  Section  14.15  of  the 
Updated  Safety  Analysis  Report  (USAR)  will 
not  be  impacted  as  a  result  of  this  change. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

It  has  been  determined  that  a  new  or 
different  kind  of  accident  will  not  be  created 
due  to  the  proposed  changes  since  no  new  or 
different  modes  of  op)eration  are  created  by 
this  change.  The  existing  operating 
procedures  were  established  to  support  an 
enhanced  RCS  leak  detection  program. 
Operation  of  either  radiation  monitor  RM-050 
or  RM-051  shall  not  differ  bom  existing 
conditions.  Only  the  alert  setpoint  shall  be 
altered,  in  a  conservative  direction,  which 
does  not  initiate  safeguards  components.  The 
alert  setpoint  has  been  set  above  containment 
equilibrium  monitor  readings. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  as  defmed  in  the  basis 
for  the  Technical  SpedHcations  is  not 
changed  or  reduced  by  this  proposed  change. 
Defining  adequate  RCS  LBB  monitoring  is 


required  to  meet  recommendations  provided 
in  Generic  Letter  84-04.  The  number  of 
systems  required  to  he  operable  to  detect  RCS 
leakage  has  not  decreased.  The  proposed 
change  implements  requirements  to  ensure 
that  systems  cap)able  of  detecting  a  one  gpm 
reactor  coolant  leak  are  required  to  be 
operable,  and  therefore  the  pro|xised  changes 
are  more  conservative  than  the  present 
specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c) 
aresatisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska 
68102 

Attorney  for  licensee:  LeBoeuf.  Lamb, 
Leiby.  and  MacRae.  1875  Connecticut 
Avenue.  N.W.,  Washington.  D.C.  20009- 
5728 

NRC  Project  Director:  George  T. 
Hubbard  (Acting) 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
February  25,  1993 

Description  of  amendment  request: 
The  licensee  has  proposed  changes  to 
the  Technical  SpeciBcations  to  support 
a  modification  to  the  systems  currently 
used  to  monitor  the  atmosphere  inside 
primary  containment.  The  modification 
will  replace  the  Containment 
Atmospheric  Control  (CAC)  system 
oxygen  analyzers  and  the  separate 
Containment  Atmospheric  Dilution 
(CAD)  system  hydrogen/oxygen 
analyzers  with  two  (per  unit)  new 
hydrogen  and  oxygen  analyzers  that  will 
support  the  function  of  both  the  above 
systems. 

The  proposed  TS  changes  will  modify 
the  existing  Limiting  Conditions  for 
Operation  (LCO),  surveillance 
requirements  and  bases  to  reflect  the 
new  hardware.  Specifically,  Unit  3  TS 
paragraph  3.7.A.6.C,  concerning  the 
CAD  function,  will  be  changed  to 
require  two  analyzers  to  be  operable  to 
monitor  oxygen  concentration  in  the 
containment  atmosphere.  It  will  further 
specify  that  two  channels  be  operable  to 
monitor  drywell  oxygen  concentration 
and  two  channels  be  operable  to 
monitor  torus  oxygen  concentration.  In 
addition,  the  change  will  provide 
shutdown  requirements  if  less  than  a 


full  complement  of  analyzer  channels 
are  operable.  Since  the  modification 
will  not  be  made  to  Unit  2  until  the 
scheduled  refueling  outage  in  the  fall  of 
1994.  Unit  2  TS  paragraph  3.7.A.6.C  will 
remain  unchanged  except  to  delete  the 
current  reference  to  "either"  reactor. 

Finally,  the  licensee  has  proposed 
changes  to  Unit  3  TS  Table  3.2.F  to 
reflect  the  enhanced  hydrogen 
monitoring  capability  of  tlie  new 
analyzers. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  design  function  and  operation  of  the 
CAD  and  CAC  systems  which  are  supported 
by  the  operation  of  the  containment 
monitoring  system  has  not  bnen  altered  as  a 
result  of  these  changes.  The  CAC  system 
monitors  the  content  of  oxygen  during 
startup  and  normal  operation  and  the  CAD 
system  is  utilized  to  monitor  the  content  of 
hydrogen  and  oxygen  during  pO«t-IX)CA 
operation.  The  monitoring  of  these  variables 
will  continue  to  mitigate  the  consequences  of 
accidents  previously  evaluated.  Additionally, 
no  accident  precursors  will  be  impacted  by 
these  changes.  The  new  system  meets  or 
exceeds  the  design  standards  of  the  original 
system.  Additionally,  the  decrease  in 
warmup  time  will  increase  the  availability 
and  usefulness  of  the  analyzers  to  mitigate 
the  consequences  of  an  accident.  Therefore, 
the  profKJsed  changes  will  not  Involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
(evaluated). 

2}  Create  the  possibility  of  a  new  or 
different  type  of  accident  from  any  accident 
previously  evaluated;  (or.) 

The  proposed  TS  change  does  not  involve 
the  introduction  of  any  new  accident 
initiators.  The  new  containment  monitoring 
system  will  enhance  the  ability  of  CAD 
system  to  mitigate  the  consequences  of  an 
accident  and  prevent  the  introduction  of  a 
new  or  different  type  of  accident  previously 
evaluated.  The  new  system  meets  or  exceeds 
existing  design  standards  and  will  be  tested 
to  ensure  its  reliability  thus  ensuring  that  no 
new  accident[s]  initiators  will  be  introduced. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
type  of  accident  from  any  accident 
previously  evaluated. 

3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Although  the  number  of  analyzers  is  t)eing 
reduced,  the  proposed  modification  and  TS 
changes  will  enhance  the  ability  of  the 
containment  monitoring  system  to  support 
the  operation  of  the  CAC  and  CAD  systems 
th(rlough  the  use  of  improved  equipment  that 
meets  or  exceeds  the  design  standards  of  the 
original  system.  Therefore,  the  proposed 
changes  will  not  reduce  the  margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  stafT 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section.  State  Library  of  Pennsylvania. 
(REGIONAL  DEPOSITORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601. 
Harrisburg.  Pennsylvania  17105. 

Attorney  for  licensee:].  W.  Durham. 
Sr..  Esquire,  Sr.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia,  Pennsylvania  19101 

Mf C  Project  Director:  Charles  L. 
Miller 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company, 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Dockets  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Units 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
March  11.  1993 

Description  of  amendment  request: 
The  licensee  has  proposed  a  change  to 
the  Technical  Specification  Section  1.0 
Definitions.  The  proposed  change 
would  modify  the  definition  of  the  term 
"Shutdown  Mode"  to  more  correctly 
describe  the  as-built  design  of  the 
reactor  mode  switch  scram  bypass. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1)  The  proposed  changes  do  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  because  they  do  not  affect 
operation,  equipment,  or  a  safety  related 
activity  and  are  hence  administrative  in 
nature.  Thus,  these  administrative  changes 
cannot  affect  the  probability  or  consequences 
of  any  accident. 

2)  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because  these  changes  are  purely 
administrative  and  do  not  affect  the  plant. 
Therefore,  these  changes  cannot  create  the 
possibility  of  any  accident. 

3)  The  proposed  changes  do  not  involve  a 
significant  reduction  In  a  margin  of  safety 
because  the  changes  do  not  affect  any  safety 
related  activity  or  equipment.  These  changes 
are  purely  •dministrative  in  nature  and  do 
not  affect  the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg.  Pennsylvania  17105. 

Attorney  for  licensee:].  W.  Durham. 
Sr..  Esquire,  Sr.  V.P.  and  General 
Counsel.  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101 

M?C  Project  Director:  Charles  L. 
Miller 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  March  1 
1993  (TS  93-01) 

Description  of  amendment  request: 
The  amendment  would  revise  Technical 
Specification  Definition  1.18  and 
Specifications  6.9.1.8,  6.14.1.3  and 
6.15.1.1  to  increase  the  interval  for 
submittal  of  radioactive  effluent  release 
reports  under  10  CFR  50.36a(a)(2)  from 
semiannual  to  annual. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  changes  as  proposed  are 
administrative,  intended  to  implement 
changes  to  regulations,  and  reduce  the 
regulatory  burden  on  licensees.  There  is  no 
effect  on  the  probability  or  consequences  of 
an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  now  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  changes  are  administrative  only, 
therefore  they  do  not  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  as  defined  in  the  basis 
for  the  (TS|  has  not  been  affected  because  no 
margin  of  safety  is  defined  for  the 
administrative  controls  section  of  the  TS. 


The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  saUsfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  UniU  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  March  1 
1993  (TS  93-03) 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  maximum  voltage  limit 
during  and  following  a  ftiU-load 
rejection  surveillance  test  of  the 
emergency  diesel  generators.  Technical 
Specification  Surveillance  4. 8. 1.1. 2. d. 3 
would  be  revised  to  replace  the  present 
requirement  to  ensure  voltage  does  not 
exceed  120  percent  of  initial  pretest 
voltage  or  8712  volts,  whichever  is  less, 
with  a  requirement  to  ensure  that  the 
voltage  does  not  exceed  8880  volts. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 
1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Tlie  proposed  change  revises  TS 
4. 8. 1.1. 2. d. 3  to  provide  a  new  voltage  limit  of 
8880  volts  (V)  for  a  full-load  rejection  test  of 
the  diesel  generator  (D/G).  This  increase  in 
the  voltage  requirement  has  been  verified  not 
to  result  in  component  damage.  Safety- 
related  functions  will  not  be  affected  by  this 
change,  and  D/G  operability  and  availability 
for  accident  mitigation  will  remain 
unchanged.  Therefore,  the  D/G  will  still  be 
capable  of  pwrforming  required  safety 
functions,  and  there  will  be  no  increase  in 
the  consequences  of  an  accident. 

The  D/Gs  provide  a  safety-related  source  of 
alternating-current  power  to.mitigate  the 
consequences  of  an  accident.  Since  the  D/G 
is  not  postulated  to  be  the  source  of  any 
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dasign  basis  accident,  based  on  only 
providing  accident  mitigation  functions,  this 
change  in  the  surveillance  test  requirements 
for  D/G  voltage  overshoot  will  not  increase 
the  probability  of  an  accident. 

2.  Create  the  possibility  of  a  new-or 
different  kind  of  accident  ;from  any 
previously  analyzed. 

As  discussed  above,  the  D/G  only  provides 
accident  mitigation  functions  and  is  not 
postulated  to  create  an  accident.  Allowing 
test  voltages  of  8880  V  during  a  full-load 
rejection  test  has  been  verified  not  to  damage 
connected  D/G  generating,  control,  and 
distribution  components.  Other  components 
that  are  connected  to  the  D/G  before  the 
surveillance  testing  or  accident  conditions 
are  not  affe<  ted  because  their  disconnection 
creates  thn  fu  11- load  rejection  before  the 
voltage  overshoot  occurs  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  accident 
because  plant  functions  have  not  been 
affected. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Increasing  the  D/G  voltage  overshoot  limit 
for  surveillance  testing  does  not  adversely 
affect  any  component.  Plant  functions  remain 
unchanged  to  mitigate  design  l>asis  accidents. 
The  D/C  will  remain  op>erable  and  available 
as  required  by  TSs  without  degradation  of  D/ 
G  safety  functions.  Therefore,  the  margin  of 
safety  provided  by  the  D/G  and  the  shutdown 
power  distribution  system  is  unchanged  by 
the  (proposed)  TS  change. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street.  Chattanooga. 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  llH, 
Knoxville,  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  reqvest: 
September  3, 1992,  supplemented  by 
letter  dated  March  17,  1993. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES),  Units  1  and  2,  Technical 
Specifications  (TS)  Section  6  to  replace 
the  analysis  of  record  for  CPSES  Unit  1 
for  small  break  loss-of-coolant  accidents 
(SBLOCA).  The  proposed  change 
replaces  the  1975  SBLOCA  evaluation 
model  using  the  WFLASH  computer 
code  with  the  1985  SBLOCA  evaluation 


model  using  the  NOTRUMP  computer 
code.  NOTRUMP  is  currently  used  for 
CPSES  Unit  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  prop>osed  changes  do  not  involve  a 
signiHcant  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

The  proposed  change  pertains  to  replacing 
the  CPSES  Unit  t  1975  Small  Break  LOCA 
evaluation  model  using  WFLASH  with 
Westinghouse's  current  1985  Small  Break 
LOCA  evaluation  model  using  ine 
NOTRUMP  code.  There  are  no  potential 
feilure  modes  identified  or  hardware  and 
process  parameters  affected  by  the  proposed 
change.  Selection  of  an  updated  evaluation 
model  does  not  increase  the  probability  or 
consequences  of  an  event.  Thus, 
implementation  of  this  change  does  not 
increase  the  probability  or  the  consequences 
of  an' accident  previously  analyzed. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

The  evaluation  model  that  is  being 
changed  determines  the  effects  of  a  licensing 
basis  accident.  Because  this  change  only 
affects  analysis  methods,  there  are  no  new 
foilure  modes  or  new  typ»es  of  accidents 
introduced  as  a  result  of  this  proposed 
change.  There  are  no  previously  deemed 
incredible  events  being  made  credible. 

Therefore,  this  change  does  not  create  the 
possibility  of  an  accident  different  from  any 
accident  evaluated  in  the  licensing  t>asis 
documents. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  will  not  have  any 
effect  on  equipment  performance  and 
availability.  The  analysis  results  must  meet 
the  regulatory  requirements  set  forth  in 
10CFR50.46(b).  The  principle  Small  Break 
LOCA  result  is  the  calculated  PCT  [peak 
ccnterline  temperature].  Since  the  PiCT 
remains  under  the  220O°F  acceptance 
criteria,  there  is  no  increase  in  LOCA 
consequences. 

Therefore,  the  proposed  change  does  not 
involve  a  signiRcant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiRcant  hazards  consideration 

Local  Public  Document  Boom 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps.  701  South  Cooper, 
P.O.  Box  19497.  Arlington,  Texas  76019. 


Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street,  N.W..  Suite  1000,  Washington. 
DC.  20036. 

NBC  Project  Director:  Suzanne  C 
Black,  Director 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-448,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
September  10, 1992,  supplemented  by 
letter  dated  March  17. 1993. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES)  Unit  1  and  2  technical 
specifications  Table  2.2-1  for  the  reactor 
coolant  pump  bus  undervoltage  (UV) 
relay  "Z"  value  and  ujiderhequency 
(UF)  "allowable  value."  These  changes 
are  required  to  incorporate  a  previously 
unaccounted  for  uncertainty  in  the  UV 
relay  setpoint  calculations  and  to 
simplify  setting  the  setpoint  for  the  UF 
relay. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  stafTs  review  is  presented  below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a 
previously  evaluated  accident. 

The  UV  and  UF  reactor  coolant  pump 
bus  trips  provide  core  protection  against 
departure  from  nucleate  boiling  (DNB) 
as  a  result  of  a  complete  loss  of  coolant 
flow.  The  proposed  change  regarding 
the  UV  trip  does  not  change  the 
allowable  value  for  the  trip  setpoint  in 
the  Technical  Specifications  (TS);  the 
UV  trip  will  occur  at  the  same  point  in 
the  accident  analysis  as  previously 
assumed.  The  proposed  change 
regarding  the  UF  trip  does  change  the 
allowable  value  for  the  trip  below  that 
in  the  TS;  however,  the  proposed 
allowable  value  for  the  UF  trip  setpoint 
is  still  more  conservative  than  that 
assumed  in  the  accident  analysis. 
Therefore,  the  proposed  changes  do  not 
involve  an  increase  in  the  probability  or 
consequences  of  a  previously  evaluated 
accident. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  result  in 
modifications  to  the  technical 
specifications,  there  are  no  hardware 
changes  associated  with  the  proposed 
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license  amendment.  These  changes  do 
not  introduce  any  new  credible  failure 
or  accident  modes  from  those 
previously  evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
mar"in  of  safety. 

The  proposed  changes  result  in 
modifications  to  the  technical 
specifications.  The  margin  of  safety 
assumed  in  the  accident  analyses  for  the 
UV  and  UF  trips  has  not  changed. 
Therefore,  there  has  been  no  reduction 
in  the  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/Maps.  701  South  Cooper. 
P.O.  Box  19497,  Arlington.  Texas  76019. 

Attorney  for  licensee:  George  L  Edgar. 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street.  N.W..  Suite  1000.  Washington. 
D.C.  20036. 

NRC  Project  Director:  Suzanne  C. 
Black.  Director 

TU  Electric  Company,  Docket  Noa.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  10. 1992.  as  supplemented  by 
letter  dated  March  17. 1993. 

Rrief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES).  Units  1  and  2.  Technical 
Specifications  (TS)  4.3.4.2a  to  reduce 
the  fi^uency  of  cycling  each  high  and 
low  pressure  turbine  stop  and  control 
valve  from  once  every  14  days  to  once 
every  8  weeks.  The  amendment  would 
also  revise  Technical  Specification 
4.3.4.2c  to  reduce  the  frequency  of 
direct  observation  of  the  movement  of 
the  above  valves  fit)m  every  31  days  to 
every  6  weeks. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensees  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a     - 
previously  evaluated  accident. 

Surveillance  Requirements  4.3.4.2a 
and  4.3.4.2c  monitor  the  performance  of 
each  high  and  low  pressure  turbine  stop 


and  control  valve.  Turbine  overspeed  is 
limited  by  rapid  closure  of  the  turbine 
control  and  stop  valves.  Turbine 
overspeed  can  result  in  the  occurrence 
of  turbine  missiles  from  a  burst  type 
failure  of  the  low  pressure  blades  or 
disks.  The  NRC  has  provided  guidance 
to  limit  the  maximum  probability  of 
generating  turbine  missiles.  For 
favorably  oriented  turbines,  such  as  at 
CPSES.  the  acceptance  criterion  for  the 
generation  of  turbine  missiles  is  a 
probability  of  less  than  lO^*  per  year.  In 
ER-504,  "Probability  of  Turbine 
Missiles,"  Siemens  calculated  the 
overall  turbine  missile  probability  to  be 
approximately  2.1  x  10"'  per  year  based, 
in  part,  on  the  failure  probability  of  the 
high  and  low  pressure  stop  and  control 
valves  of  3.93  x  10^  and  8.53  x  10^  per 
year  respectively.  The  CPSES  turbine 
missile  probability  is  significantly  lower 
than  that  required  by  the  NRC  guidance. 
Siemens  later  updated  the  failure  rate 
data  for  turbine  stop  and  control  valves. 
The  updated  failure  probability  for  these 
valves  decreased  to  6  x  10^  per  year. 
Based  on  this  latest  data,  Siemens 
.  calculated  that  test  intervals  of  up  to  6.4 
weeks  will  not  increase  the  failure 
probabiUty  above  the  calculated  value  of 
6  X  10'.  Thus,  the  requested  six  week 
test  interval  would  not  affect  the 
calculated  missile  generation 
probability. 

Based  on  ER-504  and  the  updated 
stop  and  control  valve  failure 
probability,  it  is  concluded  that  the 
implementation  of  this  technical 
specification  revision  will  not  increase 
the  probability  or  consequences  of  an 
accident  previously  analyzed.  The 
revision  of  the  surveillance  requirement 
results  in  a  net  improvement  in  plant 
safety  by  reducing  the  likelihood  of 
plant  trips  and  stress  and  wear  on  plant 
components. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

Turbine  overspeed  with  the  resulting 
turbine  missiles  is  the  only  accident 
potentially  affected  by  failure  of  the 
turbine  stop  and  control  valves.  The 
turbine  missile  analysis  is  not  altered  by 
reducing  the  frequency  of  high  and  low 
pressure  stop  and  control  valve  testing. 
Based  on  the  Siemens  analysis,  reducing 
the  frequency  of  turbine  valve  testing 
from  every  2  weeks  to  every  6  weeks 
does  not  result  in  a  significant  change 
in  the  failure  rate,  nor  does  it  affect  the 
failure  modes  for  the  turbine  valves. 
Therefore,  the  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 


3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

A  reduction  in  turbine  valve  test 
frequency  does  not  involve  a  significant 
reduction  in  a  margin  of  safety  since  the 
safety  analyses  in  the  CPSES  Final 
Safety  Analysis  Report  (FSAR)  are 
essentially  unaffected  and  safety  limits 
are  not  exceeded.  The  possible  impacts 
to  safety  are  due  to  slower  valve  closing 
time.  Since  additional  monitoring 
sensors  are  being  installed  on  each 
valve,  degradation  of  closing  time  of  the 
stop  valves  will  be  detected. 

The  probability  of  generating  turbine 
missiles,  as  noted  in  ER-504,  remains 
unchanged.  Thus,  this  change  to  the 
CPSES  TS  will  not  result  in  a  significant 
reduction  in  the  margin  of  safety  for 
turbine  missile  ejection.  The  probability 
of  missile  ejection  remains  acceptably 
small  and  well  within  guidelines 
established  by  the  NRC  staff. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlington,  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street.  N.W..  Suite  1000,  Washington, 
D.C.  20036. 

NRC  Project  Director:  Suzanne  Q 
Black,  Director 

TU  Electric  Company,  Docket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request: 
November  10, 1992.  as  supplemented  by 
letter  dated  March  17. 1993. 

Brief  description  of  amendment:  The 
proposed  amendment  would  revise  the 
Comanche  Peak  Steam  Electric  Station 
(CPSES).  Units  1  and  2.  Technical 
Specifications  (TS)  Surveillance 
Requirement  4. 3.4. 2d  by  replacing  the 
requirement  to  disassemble  the  low 
pressure  turbine  stop  and  control  valves 
and  perform  a  visual  and  surface 
inspection,  with  a  requirement  to 
perform  a  visual  inspection  of  the  disk 
and  accessible  portions  of  the  shaft. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
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the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1.  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  a 
previously  evaluated  accident. 

Surveillance  4. 3.4. 2d  monitors  the 
integrity  of  the  seats,  disks  and  stems  of 
the  turbine  valves.  Turbine  overspeed  is 
limited  by  rapid  closure  of  the  turbine 
control  or  stop  valves  whenever  turbine 
power  exceeds  generator  output.  Should 
a  destructive  turbine  overspeed  occur, 
the  resulting  accident  is  the  generation 
of  turbine  missiles  from  burst  type 
failure  of  the  low  pressure  blades  and/ 
or  disks. 

The  NRC  had  provided  guidance  to 
limit  the  maximum  probability  of 
generating  turbine  missiles.  For 
favorably  oriented  turbines,  such  as  at 
CPSES,  the  acceptance  criterion  for  the 
generation  of  turbine  missiles  is  a 
probability  of  less  than  lO^^  per  year.  In 
Engineering  Report  No.  ER-504, 
"Probability  of  Turbine  Missiles,"  the 
probability  of  turbine  missiles  for 
turbines  of  the  type  supplied  to  CPSES 
was  calculated  to  be  2.1  x  10"^.  The 
report  did  not  take  credit  for 
disassembly  and  surface  inspection  of 
the  turbine  low  pressure  valves  and  thus 
the  removal  of  this  portion  of  the 
surveillance  will  not  have  any  impact 
on  the  calculated  probability  of 
generating  turbine  missiles.  The 
potential  benefit  from  the  disassembly 
and  surface  inspection  of  the  low 
pressure  (LP)  stop  and  control  valves  is 
small  and  could  easily  be  overcome  by 
the  potential  for  valve  damage. 

Final  Safety  Analysis  Report  (FSAR) 
Section  3.5.1.3  evaluated  turbine 
missiles  including  an  analysis  of  the 
worst  postulated  turbine  missile.  The 
acceptability  of  this  analysis  is  based  on 
the  low  probability  of  a  turbine  missile 
and  the  low  potential  for  damage  from 
a  postulated  missile.  This  change  has  no 
impact  on  the  potential  damage  from  a 
postulated  missile,  and  since  there  is  no 
significant  impact  on  the  probability  of 
a  turbine  overspeed  event  this  change 
does  not  increase  the  consequences  of 
any  accident  previously  evaluated. 

2.  The  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated. 

The  proposed  amendment  eliminates 
the  disassembly  and  surface  inspection 
of  the  low  pressure  turbine  stop  and 
control  valves.  The  only  potential 
accident  associated  with  this  change  is 
the  generation  of  turbine  missiles. 
Turbine  missile  accidents  have  been 
previously  analyzed  in  FSAR  Section 
3.5.1.3.  This  change  will  not  affect  the 
failure  modes  for  the  turbine  valves. 


Therefore,  the  proposed  amendment 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  an 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not 
involve  a  significant  reduction  in  the 
margin  of  safety. 

The  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety  because  the  safety  analyses  in  the 
CPSES  FSAR  are  essentially  unaffected 
and  safety  limits  are  not  exceeded. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.g2(c] 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlington,  Texas  76019. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger,  1615  L 
Street,  N.W.,  Suite  1000,  Washington, 
D.C. 20036. 

NRC  Project  Director:  Suzanne  C. 
Black,  Director 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request: 

)anuary  27, 1993 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
Technical  Specification  6.3.1.2  to  allow 
any  one  of  three  management  personnel 
within  the  Health  Physics  department, 
i.e.,  the  Superintendent,  Health  Physics, 
the  Supervisor,  Health  Physics, 
Technical  Support,  or  the  Supervisor, 
Health  Physics,  Operations,  to  be 
designated  as  the  Radiation  Protection 
Manager  as  long  as  that  person  meets  or 
exceeds  the  qualifications  of  USNRC 
Regulatory  Guide  1.8.  September  1975, 
for  a  Radiation  Protection  Manager. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  Technical 
Spociflcation  Table  6.3.1.2  does  not  involve 
a  significant  hazard  consideration  l>ecause 
operation  of  the 

Callaway  Plant  with  this  change 
would  not; 

1.  Involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  change  does  not  affect  accident 
initiators  or  assumptions.  The  radiological 
consequences  of  any  accident  previously 
evaluated  remain  unchanged. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  change  does  not  create  any 
new  accident  initiators  nor  involve  any 
modifications  or  changes  in  the  plant. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  will  not  affect  any 
safety  limits  or  boimdary  or  system 
performance.  This  change  does  not  reduce 
management  control  of  the  Callaway  Plant 
radiation  protection  program  nor  affect  the 
potential  for  exposures  of  persons  to 
radiation.  The  proposed  change  does  not 
reduce  the  overall  base  of  experience  at  the 
Callaway  Plant  nor  the  commitment  to 
minimum  qualifications.  Callaway  Plant 
personnel  will  continue  to  have  the  training, 
experience,  and  expertise  necessary  to 
recognize,  analyze,  assess,  evaluate,  and 
effectively  respond  to  plant  transients  or 
other  abnormal  events.  As  discussed  above, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated,  or  result  in  a 
significant  reduction  in  a  margin  of  safety.    . 
Therefore,  it  has  been  determined  that  the 
proposed  change  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library,  710  Court  Street,  Fulton,  - 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037 

NRC  Project  Director:  John  N.  Hannon 

Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  amendment  request:  March  9, 
1993 

Description  of  amendment  request: 
This  proposed  amendment  would  revise 
Technical  Specification  Surveillance 
Requirement  4.8.1.1.2.h(2)  that  requires 
a  pressure  test  of  those  portions  of  the 
diesel  fuel-oil  system  that  are  designed 
to  Section  III,  Subsection  ND  of  the 
ASME  Code.  This  system  pressure  test 
is  to  be  performed  at  a  pressure  equal 
to  110%  of  the  system  design  pressure 
at  least  once  per  10  years.  This  technical 
specification  may  be  deleted  since 
Technical  Specification  4.0.5  imposes 
the  equivalent  surveillance 
requirements  for  inservice  inspection 
and  testing  of  ASME  Code  Class  1,  2, 
and  3  components. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  change  to  Technical 
Specification  Requirement  4.8.1. 1.2.h(2)  does 
not  involve  a  significant  hazard 
consideration  because  operation  of  the 
Callaway  Plant  with  this  change  would  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  oonfiguration  of  the  diesel  fuel-oil 
system  as  currently  installed  and  operated  is 
such  that  a  pressure  test  of  1 10%  of  design 
pressure  would  be  impractical  to  perform. 
The  system  contains  tanks  designed  for 
atmospheric  pressure  and  isolation  of  them 
and  their  vent  Unes  from  the  specified 
pressure  test  is  not  practical.  The  ASME 
Code,  Section  XJ,  provides  alternate  test 
methods  to  use  when  storage  tanks  are 
involved  in  a  system  pressure  test.  By 
deleting  this  T/S  requirement  the  provisions 
of  T/S  4.0.5  can  be  utilized  as  an  equivalent 
testing  requirement  to  ensure  the  integrity  of 
the  diesel  fuel-oil  system  to  perform  iu 
intended  safety  function. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

There  are  no  design  changes  being  made 
that  would  create  a  new  type  of  accident  or 
malfunction  and  the  method  and  manner  of 
plant  operation  remain  unchanged.  This  T/S 
requirement  is  not  needed  since  T/S  4.0.5 
provides  an  equivalent  surveillance 
requirement  for  the  diesel  fuel-oil  system 
using  methods  acceptable  to  Section  XI  of  the 
ASME  Code  and  RG  1.137 

Revision  0. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  are  no  changes  being  made  to  the 
safety  limlU  or  safety  system  settings  that 
would  adverely  impact  plant  safety.  The 
intended  requirements  of  this  T/S  are 
provided  for  in  T/S  4.0.5,  utilizing  methods 
more  appropriate  for  testing  the  functionality 
of  the  diesel  fuel-oil  system  to  perform  iU 
intended  safety  function  following  a  loss  of 
offsife  power. 

Based  on  the  above  discussions,  it  has  been 
determined  that  the  requested  Technical 
Specificaf  ion  change  does  not  involve  a 
significantincrease  In  the  probability  or 
consequences  of  an  accident  or  other  adverse 
condition  over  previous  evaluations;  or 
involve  a  significant  reduction  in  a  margin  of 
safety.  Therefore,  the  requested  license 
amendment  does  not  involve  a  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  ai« 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
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Library,  710  Court  Street.  Fulton. 
Missouri  65251. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq.,  Shaw.  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  N.W.. 
Washington,  DC  20037 

NRC  Project  Director  John  N.  Hannon 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  30-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Vii^ginia 

Date  of  amendment  request:  March 
10, 1993 

Description  of  amendment  request: 
The  proposed  change  would  revise  the 
North  Anna  Units  1  and  2  (NA-1&2) 
Technical  Specifications  (TS) 
requirements  pertaining  to  the  high 
head  safety  injection  (HHSI)  system 
flow  balance  tests.  The  NA-1&2  TS 
4.5.2.h  requires  that  HHSI  flow  balance 
tests  be  performed  following  the 
completion  of  modifications  to  the 
emergency  core  cooling  system  (ECCS) 
subsystems  that  alter  the  subsystem 
flow  characteristics.  The  successful 
completion  of  the  HHSI  flow  balance 
testing  is  ensured  by  two  surveillance 
requirements.  These  surveillance 
requirements  are  for  the  sum  of  the 
flows  through  the  two  lowest  flow 
branch  lines,  and  a  total  HHSI  pump 
flow  requirement.  The  flow  rates 
currently  specified  for  the  sum  of  the 
flows  through  the  two  lowest  flow 
branch  lines  and  the  total  HHSI  pump 
flow  are  conservative  with  respect  to  the 
existing  safety  analysis  values.  The  flow 
rates  would  be  revised  to  remove  any 
instrument  inaccuracies.  Normal 
instrument  inaccuracies  would  be 
factored  into  the  acceptance  criteria  of 
the  periodic  surveillance  tests  which 
perform  the  flow  balance  testing. 

The  proposed  changes  woula 
decrease  the  sum  of  the  flows  through 
thetwo  lowest  flow  branch  lines  from 
greater  than  or  equal  to  384  gpm  to 
greater  than  or  equal  to  359  gpm,  and 
increase  the  total  HHSI  pump  flow  from 
less  than  or  equal  to  650  gpm  to  less 
than  or  equal  to  660  gpm.  This 
expanded  acceptance  range  would 
ensure  the  system  performance  remains 
bounded  by  the  existing  safety  analysis 
and  would  make  test  failures  due  to 
instrument  inaccuracies  less  likely.  In 
addition,  a  surveillance  requirement 
would  be  added  to  define  a  value  of 
greater  than  or  equal  to  48.3  gpm  to  be 
used  for  simulated  reactor  coolant  pump 
(RCP)  seal  injection  flow  during  cold  leg 
injection  balancing.  A  simulated  RCP 
seal  injection  flow  has  been  taken  into 
account  during  actual  surveillance  tests. 
It  would  be  added  for  completeness  of 
the  surveillance  requirements,  but 
would  not  change  the  way  the 


surveillance  tost  is  currently  being 
performed. 

Basis  for  proDosed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  tiie 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Specifically,  operation  of  North  Anna 
Power  Station  in  accordance  with  the 
proposed  changes  will  not: 

1.  Involve  a  significant  irjcrease  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
revise  TS  4.5.2.h.l.8  and  b  such  that  with  one 
HHSI  pump  running,  the  sum  of  the  flows 
through  the  two  lowest  Dow  branch  lines 
shall  be  greater  than  or  equal  to  359  gpm  and 
the  total  HHSI  pump  flow  rate  shall  be  less 
than  or  equal  to  660  gpm.  Changes  to  the 
branch  line  and  pump  flow  rates  do  not  affect 
the  probabihty  of  an  accident. 

Likewise,  the  consequences  of  the 
accidents  previously  evaluated  will  not 
increase  as  a  result  of  the  proposed  TS 
changes.  The  system  performance  will 
remain  bounded  by  the  existing  safety 
analysis  at  the  revised  flow  rates,  and 
adequate  NPSH  [net  positive  suction  head)  ia 
available  at  the  increased  maximum  flow  rate 
for  all  postulated  accident  conditions. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  These  changes  will  not 
affect  the  capability  of  the  ECCS  to  perform 
its  design  function.  The  changes  proposed 
herein  are  bounded  by  the  existing  safety 
analysis  and  do  not  involve  operation  of 
plant  equipment  in  a  different  manner  from 
which  it  was  designed  to  operate.  Since  a 
new  failure  mode  is  not  created,  a  new  or 
different  type  of  accident  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  The  system  performance 
will  remain  bounded  by  the  existing  safety 
analysis  at  the  revised  flow  rates,  and 
adequate  NPSH  is  available  at  the  Increased 
maximum  flow  rate  for  all  postulated 
accident  conditions,  therefore,  safety  margins 
are  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  tlie  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:The  Alderman  Library.  Spedal 
Collections  Department,  University  of 
Virginia.  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams. 
Riverfront  Plaza.  East  Tower.  951  E. 
Byrd  Street,  Richmond,  Virginia  23219, 

NRC  Project  Director:  Herbert  N. 
Berkow 
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Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339.  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2,  Louisa  County,  Virginia 

Date  of  amendment  request:  March 
18,  1993 

Description  of  amendment  request: 
The  proposed  changes  would  revise  the 
NA-1&2  Technical  Specifications  (TS) 
3.1.3.1-Group  Height.  3.1.3.5-Shutdown 
Rod  Insertion  Limits,  3.1.3.6-Control 
Rod  Insertion  Limits,  and  3/4.1.3-Bases. 
The  proposed  changes  address 
operation  with  a  rod  urgent  failure 
condition  with  control  rods  out  of 
service  due  to  failures  external  to  the 
individual  rod  drive  mechanisms,  such 
as  programming  circuitry.  The  proposed 
changes  would  allow  plant  personnel  to 
effect  repairs  to  the  rod  control  system 
in  an  orderly  manner  while  continuing 
to  ensure  that  the  control  and  shutdown 
banks  are  capable  of  performing  their 
safety  function  as  designed.  The 
proposed  TS  3.1.3.1  would  provide  for 
continued  power  operation  with  one  or 
more  control  or  shutdown  banks  which 
cannot  be  moved  by  the  rod  control 
system  as  a  result  of  failures  external  to 
the  individual  rod  drive  mechanisms. 
The  proposed  TS  changes  3.1.3.5  and 
3.1.3.6  would  define  the  shutdown  bank 
and  control  bank  insertion  limits, 
respectively,  and  would  provide  for  up 
to  72  hours  of  continued  power 
operation  for  diagnosis  and  repair  of  the 
rod  control  system  under  certain 
restricted  conditions.  Finally.  TS  3/4.1.3 
Bases  would  be  supplemented  to 
discuss  the  technical  basis  for  the 
allowances  for  operation  with  one  or 
more  banks  out  of  service  due  to  failures 
in  a  rod  control  system  power  or  logic 
cabinet. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  will  not  involve 
a  significant  increase  in  either  the  probability 
of  occurrence  or  potential  consequences  of  an 
accident  previously  evaluated  in  the  UFSAR 
[Updated  Final  Safety  Analysis  Report). 
Allowing  for  continued  operation  during 
diagnosis  and  repair  associated  with 
electronic  or  electrical  malfunctions  of  the 
Rod  Control  System  is  acceptable,  since  the 
design  safety  function  of  the  control  rods 
(reactor  trip)  will  remain  unaffected  during 
the  repair  period.  During  the  extended 
troubleshooting  and  maintenance  period,  the 
requirements  for  control  rod  alignment, 
insertion  limits  (except  for  a  small  allowed 
deviation  for  one  bank]  and  shutdown 
margin  will  be  maintained.  The  small 
deviation  from  the  control  rod  insertion 
limits  allowed  for  one  bank  for  up  to  72 


houn  will  not  adversely  impact  the  current 
Technical  Sf)ecirication  requirements  for 
normal  operation  core  power  distributions. 
The  proposed  changes  do  not  affect  the 
ability  of  the  control  rods  to  perform  their 
intended  safety  function  when  a  safety 
system  setting  is  reached.  Nor  will  any  new 
or  unique  accident  precursors  be  introduced 
by  the  proposed  changes.  Therefore  the 
prol>ability  and  consequences  of  accidents 
related  to  or  dependent  on  control  rod 
operation  will  remain  unaffected. 

The  proposed  change  will  result  in  a  small 
increase  in  the  probability  that,  at  any  given 
time,  a  control  or  shutdown  bank  will  be 
inserted  slightly  below  (i.e.  up  to  18  steps) 
its  insertion  limit.  However,  by  design,  the 
control  and  shutdown  banks  will  continue  to 
meet  the  safety  analysis  criterion  for  steady 
state  and  ANS  Condition  11  (moderate 
frequency)  transients.  The  allowed  insertion 
is  not  a  malfunction  of  equipment  important 
to  safety  in  this  case  and  therefore  the 
probability  of  such  a  malfunction  is  not 
increased. 

2.  The  proposed  changes  will  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated.  There  are  no  new 
failure  modes  or  mechanisms  associated 
with  plant  operation  for  an  extended 
period  to  perform  maintenance  on  the 
Rod  Control  System.  Limited  periods  of 
operation  with  immovable  but  trippable 
control  rods  does  not  involve  any 
modification  to  the  operational  limits  or 
physical  design  of  the  involved  systems. 
There  are  no  new  accident  precursors 
created  due  to  the  allowed  maintenance 
period. 

3.  The  results  of  the  current  accident 
analyses  are  not  impacted  by  this 
change.  Therefore  the  margin  of  safety  is 
not  impacted. 

The  NRG  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director:  Herbert  N. 
Berkow 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  January 
26, 1993 

Description  of  amendment  request: 
The  proposed  changes  would  add  the 


NRC  standard  fire  protection  license 
condition  to  each  of  the  Surry  Operating 
Licenses  Nos.  DRP-32  and  DPR-37,  and 
relocate  the  fire  protection  requirements 
from  the  Technical  Specifications  to  the 
Updated  Final  Safety  Analysis  Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below,  specifically,  the  proposed 
amendments  will  not: 

1.  Involve  a  significant  increase  in  either 
the  probability  of  occurrence  or 
consequences  of  any  accident  or  equipment 
malfunction  scenario  that  is  important  to 
safety  and  which  has  been  previously 
evaluated  in  the  UFSAR.  The  requirements  of 
the  Fire  Protection  Program  have  not  been 
changed  by  the  proposed  amendment. 
Relocation  of  the  Fire  Protection  Program 
requirements  into  the  UFSAR  and  station 
procedures  does  not  decrease  any  portion  of 
the  program.  The  same  fire  protection 
requirements  exist  as  before  the  change. 

2.  Create  the  possibility  of  a  new  or 
different  type  of  accident  than  those 
previously  evaluated  in  the  safety  analysis 
report.  The  requirements  of  the  Fire 
Protection  Program  have  not  been  changed  by 
the  proposed  amendment.  This  is  an 
administrative  change  to  relocate  the  Fire 
Protection  Program  requirements  from  the 
Technical  Specifications  to  the  UFSAR  and 
station  procedures. 

Consequently,  the  possibility  of  a  new  or 
different  kind  of  accident  frttm  any  accident 
previously  evaluated  has  not  been  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety.  Implementation  of  the  Fire 
Protection  Program  requirements  is  assured 
by  the  UFSAR  and  station  procedures.  Since 
the  program  is  being  retained  intact,  there  is 
no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
Maupin.  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director  Herbert  N. 
BerkowPreviously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
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same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice  • 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-317,  Calvert  Cli£b 
Nuclear  Power  Plant,  Unit  No.  1, 
Calvert  County,  Maryland 

Date  of  application  for  amendment: 
March  9.  1993 

Brief  description  of  amendment:  The 
amendment  would  revise  Technical 
Specifications  (TSs)  3/4.2,  "Power 
Distribution  Limits,"  and  3/4.3, 
"Instrumentation."  to  relax  the 
requirements  for  the  number  and 
distribution  of  operable  incore  detectors 
for  the  remainder  of  Operating  Cycle  11. 
The  changes  also  apply  penalties  to  tlie 
values  measured  by  the  incore  detectors 
prior  to  their  comparison  with  TS  limits 
to  assure  that  the  TS  lipiits  monitored 
by  the  incore  detectors  will  continue  to 
be  valid.Date  of  pub'.ication  of 
individual  notice  in  Federal  Register: 
March  18, 1993  (58  FR  14594) 

Expiration  date  of  individual  notice: 
April  19.  1993 

Local  Public  Document  Boom 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request:  January 
25, 1993 

Description  of  amendment  request: 
The  proposed  amendment  would 
increase  the  maximum  number  of  spent 
fuel  assemblies  stored  in  the  Maine 
Yankee  fuel  pool  to  2019  from  1476. 
The  proposed  increase  is  required  to 
provide  spent  fuel  storage  space  through 
the  duration  of  the  current  operating 
license,  including  the  final  full  core 
offload. 

Date  of  publication  of  individual 
notice  in  Federal  Register  March  26. 
1993  (53  FR  16423) 

Expiration  date  of  individual  notice: 
April  26,  1993 

Local  Public  Document  Room 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367.  Wiscasset.  Maine 
04578. 


Union  Electric  Company,  Docket  No. 
50-483,  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Dofe  of  application  for  amendment: 
March  5, 1993 

Brief  description  of  amendment 
request:  The  amendment  would  allow  a 
one-time  schedule  extension  from  the 
snubbers  transient  event  inspections 
requirement. 

Dafe  of  individual  notice  in  Federal 
Register  March  25.  1993  (58  FR  16247) 

Expiration  date  of  individual  notice: 
April  26.  1993 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street.  Fulton. 
Missouri  65251 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  LicensRs 

During  the  period  since  publication  of 
the  last  biweekly  notice,  tlie 
Co.mmission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  tlie 
Commission's  rales  and  regulations. 
The  Commission  has  rnade  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rales  and  regulations  in 
10  CFR  Chapter !,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  tliese 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b).  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these  ' 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW..  Washington.  DC  20555,  and 


at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power 
StationJ>lymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
February  7, 1992 

Brief  description  of  amendment: 
Revises  Reactor  Protection  System  (RPS) 
sui-veillance  test  intervals  from  1  month 
to  3  months,  provides  for  12-  and  6-hour 
allowable  out-of-service  times  for 
repairs  and  tests,  and  deletes  the  water 
level  perturbation  requirement.  Changes 
to  Control  Rod  Block  and  Primary 
Containment  Isolation  System 
in.strumentation  common  to  RPS  are 
also  included,  as  well  as  appropriate 
bases  changes.  In  addition, 
administrative  changes  are  included  to 
clari.'y  nomenclature,  correct  a 
typographical  error  and  provide 
information  to  operators. 

Date  of  issuance:  March  25. 1993 

Effective  date:  March  25. 1993 

Amendment  No.:  147 

Facility  Operating  License  No.  DFR- 
35:  Amendment  revised  the  Techni;.al 
Sp«x;ifications. 

Date  of  initial  notice  in  Federal 
Register  Murch  4. 1992  [57  FR  7807) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safi-'ty  Evaluation  dated  March  25. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library.  11 
North  Street,  Plymouth.  Massachusetts 
02360. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
August  17.  1992.  as  supplemented 
January  22,  1993.  and  February  1.  1993. 

Brief  description  of  amendment:  The 
amendment  changes  the  low  pressure 
isolation  signal  from  the  high  pressure 
coolant  injection  steam  ir.let  piping  to 
the  reactor  vessel  as  sensed  by  the 
Analog  Trip  System. 

Date  of  issuance:  ADtil  2, 1993 

Effective  date:  April  2,  1993 

Amendment  No.:  148 

Facility  Operating  License  No.  DFR-- 
35:  Amendment  revised  the  Techniral 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23.  1992(57  FR 
61107) 

The  January  22.  1993.  and  February  1, 
1993.  supplements  provided 
information  that  did  not  change  the 
initial  no  significant  hazards 
consideration  determination. 
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The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  2. 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street.  Plymouth,  Massachusetts 
02360. 

Carolina  Power  &  Light  Company,  et 
aL.  Docket  Nos.  50^25  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  application  for  amendments: 
January  12, 1993,  as  supplemented 
February  8,  March  1,  and  March  17, 
1993. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specification  Section  3/4.3.5.5,  Chlorine 
Detection  System,  Section  3/4.7.2, 
Control  Room  Emergency  Filtration 
System,  and  their  associated  Bases 
sections,  to  reflect  changes  made  to  the 
actuation  logic  in  the  control  building 
emergency  ventilation  system  (CBEVS) 
chlorine  detection  logic  to  revise  the 
present  fail-safe  design  to  a  single- 
failure  proof  design.  The  modiflcation  of 
the  logic  requires  revision  of  the 
Limiting  Condition  for  Operation  and 
Action  statements  and  Surveillance 
Requirements  in  the  TS  to  reflect  the 
increased  number  of  detectors  being 
installed  in  each  detection  trip  system 
of  the  CBEVS  and  the  new  type  of 
detection  equipment.  Additionally, 
deficiencies  in  the  Applicability 
requirements,  as  well  as  a  lack  of 
requirements  for  the  radiation 
protection  and  smoke  protection 
instrumentation  in  the  CBEVS,  are 
corrected. 

Also  included  is  a  correction  to  page 
3/4  3-34,  issued  as  Amendment  No.  to 
Facility  Operating  License  No.  DPR-62 
(Unit  2)  on  February  3,  1993.  The  page 
was  inadvertently  issued  misnumbered 
as  page  3/4  3-38.  No  other  changes  were 
made  to  this  page. 
Date  of  issuance:  March  22. 1993 
Effective  date:  March  22. 1993 
Amendment  Nos.:  IBl  and  192 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registerr  February  11. 1993  (58  PR 
8068) 

The  February  8, 1993.  letter  provided 
clarifying  information;  the  March  1, 
1993.  letter  provided  typed  Technical 
Specification  pages  and  made  an 
editorial  change  to  reflect  the  more 
conservative  guidance  of  Generic  Letter 
88-13;  and.  the  March  17, 1993.  letter 
provide  updated  TS  pages  and  marked- 


up  TS  pages  detailing  all  the  changes 
requested.  None  of  the  three 
supplemental  letters  altered  the 
proposed  no  significant  hazards 
consideration  made  in  the  February  11, 
1993,  Federal  Register  Notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  22. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington,  North  Carolina  28403- 
3297. 

Commonwealth  Edison  Company, 
Docket  Noa.  50-237  and  50-249. 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  application  for  amendments: 
Septembw  2. 1992 

Brief  description  of  amendments:  The 
amendments  delete  Table  3.7.1, 
"Primary  Containment  Isolation."  and 
modify  Section  3/4.7.D,  per  the 
guidance  contained  in  Generic  Letter 
91-08,  from  the  Dresden  Technical 
Specifications. 

Date  of  issuance:  February  11.  1993 

Effective  date:  Upon  issuance,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  122  and  117 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30, 1992  (57  FR 
45079) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  February  11, 
1993. 

No  significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  Morris  Public  Library,  604 
Liberty  Street,  Morris,  Hlinois  60450. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
December  2, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  Facility 
Operating  Licenses  by  deleting  the 
license  condition  pertaining  to 
accumulator  discharge  instiuroentation. 

Date  of  issuance:  March  23, 1993 

Effective  date:  March  23.  1993 

Amendment  Nos.;  106/100 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Facility  Operating  Licenses. 


Date  of  initial  notice  in  Federal 
Registen  December  2, 1992  (57  FR 
61111) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  23, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
^lack  Street,  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
June  7, 1990,  as  supplemented  April  22, 
1992 

Brief  description  of  amendments:  The 
amendments  modify  Technical 
Specification  (TS)  3.7.5b.  for  the 
Standby  Nuclear  Service  Water  Pond  to 
require  an  average  water  temperature 
less  than  or  equal  to  91.5  "F  at  568  feet 
elevation.  The  TS  Bases  are  also  revised 
to  reflect  this  change. 

Date  of  issuance:  March  30, 1993 

Effective  date:  March  30,  1993 

Amendment  Nos.:  108, 102 

Facility  Operating  License  Nos.  NPF- 
35  and  NTF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  July  11. 1990  (55  FR  28474) 
The  April  22, 1992,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  30, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill.  South  Carolina 
29730 

Entergy  Operations,  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One.Unit  No. 
1 ,  Pope  County,  Arkansas 

Date  of  amendment  request: 
September  28. 1992 

Brief  description  of  amendment:  The 
amendment  modified  the  required 
sodium  hydroxide  (NaOH)  tank  level 
specified  in  Technical  Specification 
(TS)  3.3.4(B),  deleted  the  value  for  the 
weight  of  NaOH  specified  in  TS 
3.3.4(B).  and  revised  the  Bases  for  TS 
3.3.4  to  reflect  the  new  value  of  the 
NaOH  tank  LeveL 

Date  of  issuance:  March  26, 1993 

Effective  date:  March  26. 1993 

Amendment  No.:  164 
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Facility  Operating  License  No.  DPR- 
51.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3. 1993  (58  FR  6995) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  26.  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University.  Russellville.  Arkansas 
72801 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
February  2, 1993 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  4.8.1. 1.2.h.7  and  its 
associated  footnote  to  remove  the 
requirement  to  have  the  diesel 
generators  perform  the  LOOP/ESFAS 
test  within  5  minutes  after  completing 
the  24-hour  test  and  substitute  the 
requirement  to  start  the  diesel  generator 
in  accordance  with  TS  4.8.1.1.2.a.4 
within  5  minutes  after  the  24-hour  test. 

Date  of  issuance:  March  22. 1993 

Effective  date:  March  22,  1993 

Amendment  Nos.:  58  and  37 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  18,  1993  (57  FR 
8999) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  22,  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georcia 
30830 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Geoi:gia,  Qty  of  Dalton, 
Georgia.  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
May  27, 1992,  as  supplemented 
December  7,  1992 

Brief  description  of  amendments:  The 
amendments  would  revise  the  Sections 
3.0  and  4.0  of  the  Technical 
Specifications  to  incorporate  the 
changes  recommended  in  Generic  Letter 
87-09. 

Date  o/ issuance;  March  22, 1993 


Effective  date:  March  22. 1993 
Amendment  Nos.:  59  and  38 
Facility  Operating  License  Nos.  NPF- 

68  and  NPF-81:  Amendments  revised 

the  Technical  Specifications. 
Date  of  initial  notice  in  Federal 

Register  January  6, 1993  (58  FR  593). 
The  Commission's  related  evaluation 

of  the  amendments  is  contained  in  a 

Safety  Evaluation  dated  March  22, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Ix)cal  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  WajTiesboro.  Georeia 
30830 

Georgia  Power  Company.  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  City  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
February  28, 1992,  as  supplemented 
June  26  and  August  28, 1992,  and 
February  12,  18,  23,  and  25,  1993 

Brief  description  of  amendments:  The 
amendments  modify  the  Licenses  and 
Technical  Spsecifications  by  increasing 
the  maximum  core  power  level  from 
3411  megawatts  thermal  to  3565 
megawatts  thermal. 

Date  of  issuance:  March  22, 1993. 

Effective  date:  To  be  implemented 
within  60  days  of  issuance 

Amendment  Nos.:  60  and  39 
Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications  and 
Licenses. 

Date  of  initial  notice  in  Federal 
Register  October  14,  1992  (57  FR 
47132)  The  June  26, 1992,  and  February 
12, 18.  23,  and  25, 1993,  letters 
provided  additional  information  in 
support  of  the  above  proposed  changes. 
The  letters  in  February  1993  did  not 
change  the  NRC  staffs  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  22, 1993. 
and  an  Environmental  Assessment 
dated  March  9, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 


Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia.  Gty  of  Dalton. 
Georgia,  Docket  No«.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
UniU  1  and  2,  Burke  County,  Georgia 

Dofe  of  application  for  amendments: 
December  7.  1992 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  by  changing  the 
frequency  of  reporting  releases  of 
radionuclides  in  liquid  and  gaseous 
effluents,  and  releases  of  soUd  waste, 
from  a  semiannual  to  an  annual  basis. 

Date  of  issuance:  March  31, 1993 

Effective  date:  To  be  implemented 
within  30  days  horn  the  date  of  issuance 

Amendment  Nos.:  61  and  40 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  6.  1993  (58  FR  59.5) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  March  31,  1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street.  Waynesboro,  Georgia 
30830 

Georgia  Power  Company,  Oglethorpe 
Power  Corporation,  Municipal  Electric 
Authority  of  Georgia,  Qty  of  Dalton, 
Georgia,  Docket  Nos.  50-424  and  50- 
425,  Vogtie  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
November  5. 1992,  as  supplemented 
March  29, 1993. 

Brief  description  of  amendments: 
These  amendments  modify  Technical 
Specification  5.3.1  to  recognize  use  of 
zirconium  alloy  or  stainless  steel  filler 
rods  within  fuel  assemblies  and  use  of 
lead  test  assemblies. 
Date  of  issuance:  April  1,  1993 
Effective  date:  to  be  implemented 
within  30  days  of  issuance 
Amendment  Nos.:  62/41 
Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  2,  1993  (58  FR  6820) 
as  corrected  on  February  12, 1993  (58 
FR8434) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  1. 1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 
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GPU  Nuclear  Corpocation,  et  al., 
Dockat  No.  50-289.  Three  Mile  bland 
Nuclear  Station.  Unit  1,  Dauphin 
County,  PannsylTania 

Date  of  application  for  amendment: 
November  t2,  1992 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  reflect  changes  that 
evolved  in  Section  XI  of  the  ASME  Code 
and  in  the  NRC's  regulations  and 
Revised  Standard  Technical 
Specifications  (RSTS).  The  most 
significant  of  these  changes  is  a  revision 
to  the  operational  testing  frequency  for 
the  emffl^ency  fieedwater  system  pumps 
from  monthly  to  quarterly  as  specified 
in  the  current  editions  of  the  ASME 
Code  and  the  RSTS.  The  two  other 
changes  are  (1)  redefinition  of  how  the 
10-year  inservice  inspection  interval  is 
to  be  divided  into  three  subintervals, 
and  (2)  separation  of  the  inservice 
inspection  requirements  fi"om  the 
inservice  testing  requirements  to  reflect 
a  similar  recent  change  in  10  CFR 
50.55a. 

Dofe  o//ssuance:  March  30, 1993 

Effective  date:  March  30. 1993 

Amendment  No.:  172 

Facility  Operating  License  No.  DPR- 
50.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  23. 1992.  (57  FR 
61113) 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  30, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
Walnut  Street  and  Commonwealth 
Avenue.  Box  1601,  Harrisburg, 
Pennsylvania  17105. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative.  Inc.  Docket  No.  50- 
461,  Clinton  Power  Station.  Unit  No.  1. 
DeVVitt  County,  Illinois 

Date  of  application  for  amendment: 
October  16, 1992,  as  supplemented 
February  17, 1993 

Brief  description  of  amendment:  The 
amendment  revises  the  Clinton  Power 
Station  (CPS)  Technical  Specifications 
to  support  compliance  with  the  new 
requirements  of  Title  10  of  the  Code  of 
Federal  Regulations,  Part  20.  These 
changes  are  needed  to  reflect 
implementation  of  the  CPS  Radiation 
Protection  Program  in  accordance  with 
10  CFR  20.1101. 

Date  of  issuance:  March  29. 1993 

Effective  date:  Immediately,  to  be 
implemented  April  1, 1993 


Amendment  No.:  69 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  17, 1993  (58  FR 
8773)  and  February  24,  1993  (58  FR 
11264). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  an 
Environmental  Assessment  dated  March 
29, 1993  (58  FR  16555).  and  in  a  Safety 
Evaluation  dated  March  29, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton,  Illinois  61727. 

Illinois  Power  Company  and  Soyland 
Power  Cooperative.  Inc.,  Docket  No.  50- 
461.  Qinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
December  15, 1992 

Brief  description  of  amendment:  The 
amendment  adds  a  requirement  to 
Technical  Specification  3/4.4.4. 
"Chemistry,"  to  perform  an  engineering 
evaluation  prior  to  plant  restart  of  the 
impact  on  the  reactor  coolant  system  of 
chemistry  parameters  exceeding  their 
limit  for  specified  time  periods  during 
plant  shutdown  conditions. 

Date  of  issuance:  March  29, 1993 

Effective  date:  March  29, 1993 

i4mendment  No.:  70 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Registen  February  3. 1993  (58  FR  7000) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  29, 1993. 

No  significant  hazards  consideration 
comments  received;  No 

Local  Public  Document  Room 
location:  The  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street, 
Clinton.  Illinois  61727. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  30-316.  Donald 
C.  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Berrien  County,  Michigan 

Date  of  application  for  amendments: 
February  12, 1992.  as  supplemented 
January  27, 1993 

Brief  description  of  amendments:  The 
amendments  change  Technical 
Specifications  to  reflect  the  addition  of 
clean  water  tanks  and  associated 
pumps,  piping,  and  valves  to  the  Unit 
1  and  Unit  2  fire  suppression  water 
systems. 

Date  of  issuance:  March  31, 1993 

Effective  date:  March  31, 1993 


Amendment  Nos.:  171  and  154 

Facility  Operating  License  Nos.  DPR- 
58  and  DPR-74:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Fedaral 
Ragisten  January  6, 1993  (58  FR  596) 
The  additional  information  contained  in 
the  supplemental  letter  dated  January 
27, 1993.  served  to  clarify  the 
amendments,  was  within  the  scope  of 
the  initial  notice,  and  did  not  affect  the 
Commission's  proposed  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  31, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Iowa  Electric  Light  and  Power 
Company,  Docket  No.  50-331,  Duane 
AmoldEnergy.  Center,  Linn  County, 
Iowa 

Date  of  application  for  amendment: 
January  29, 1993 

Brief  description  of  amendment:  This 
amendment  revised  the  Technical 
Specifications  by  changing  the 
surveillance  inter\'al  for  the  Soiut;e 
Range  Monitor  hinctional  test. 

Date  o/ issuance;  March  29, 1993 

Effective  date:  March  29, 1993 

Amendment  No.:  192 

Facility  Operating  License  No.  DPR- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  3, 1993  (58  FR  12264) 

"The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  29, 1993, 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street.  S.  E.,  Cedar  Rapids, 
Iowa  52401. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Dofe  of  amendment  request:  June  1, 
1992,  as  supplemented  September  24, 
1992,  and  February  8, 1993 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  to  implement  Generic 
Letter  89-01  concerning  the  Radiological 
Effluent  Technical  Specification  (RETS) 
and  revised  the  requirements  for  the 
containment  radiation  high  signal 
following  the  guidance  of  NUREG-0133. 

Date  of  issuance:  March  25. 1993 

Effective  date:  March  25, 1993 

Amendment  No.:  152 
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Facilty  Operating  License  No.  DPR- 
40.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  June  24. 1992  (57  FR  28203) 
The  additional  information  contained  in 
the  supplemental  letters  dated 
September  24. 1992,  and  February  8, 
1993,  was  clarifying  in  nature  end,  thus, 
within  the  scope  of  the  initial  notice 
and  did  not  affect  the  stafTs  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  jEvaluation  dated  March  25, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  W.  Dale  Qark  Library,  215 
South  15th  Street.  Omaha.  Nebraska 
68102 

Pacific  Gas  and  Electric  Company. 
Docket  \o«.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  No*. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
December  22. 1992 

Brief  description  of  amendments: 
These  amendments  change  Diablo 
Canyon  Power  Plant  Technical 
Specification  (TS)  6.9.1.6.  "Semiannual 
Radioactive  Effluent  Release  Report,"  to 
extend  the  Radioactive  Effluent  Release 
Report  submittal  frequency  fi-om 
semiannual  to  annual  and  add  a  List  of 
Effective  Pages  to  the  TS. 

Date  of  issuance:  March  23,  1993 

Effective  date:  March  23, 1993 

Amendment  Nos.:  78  and  77 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  3, 1993  (58  FR  7003) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  23, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  CaUfomia  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Pacific  Gu  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
October  27, 1992 

Brief  description  of  amendments:  The 
amendment  revises  the  combined 
Technica  Specifications  (TS)  for  the 


Diablo  Canyon  Power  Plant  (DCPP) 
Units  1  and  2  to  relocate  Table  3.8-1, 
"Motor-Operated  Valves  (MOVs) 
Thermal  Overload  Protection  and 
Bypass  Devices,"  to  DCPP  procedures. 
The  relocation  is  in  accordance  with  the 
guidance  provided  in  Generic  Letter  91- 
08.  "Removal  of  Component  Lists  from 
Technical  Specificailons,"  dated  May  6. 
1991.  The  associated  Bases  is  also 
appropriately  revised. 
Dote  of  issuance:  AdtH  1, 1993 
Effective  date:  April  1. 1993 
Amendment  Nos.:  79  and  78 
Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  January  6. 1993  (58  FR  598) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  April  1. 1993. 
No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  California  Poljrtechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Cfeispo.  California 
93407Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant«  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
CaUfomia 

Date  of  application  for  amendments: 
November  15. 1990.  as  supplemented 
June  20, 1991,  October  8. 1991  and  June 
5,  1992  (Reference  LAR  90-12) 

Brief  description  of  amendments:  The 
amendments  to  the  Diablo  Canyon 
Power  Plant,  Units  1  and  2  Technical 
Specifications  would  permit  leakage 
past  the  auxiliary  building  safeguard  air 
filtration  system  dampers  M2A  and 
M2B  at  Diablo  Canyon.  The  proposed 
change  would  modify  surveillance 
requirement  4.7.6.1  to  permit  these 
dampers  to  have  a  leakage  rate  of  5 
cubic  feet  per  minute  or  less  when 
tested  in  accordance  with  the  American 
Society  of  Mechanical  Engineers 
(ASME)  Standard  ASME  N510-19a9. 
Date  of  issuance:  April  1, 1993 
Effective  date:  April  1. 1993 
Amendment  Nos.:  80  and  79 
Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  6, 1991  (56  FR  9381) 
Supplemental  responses  were  at  the 
request  of  the  NRC  and  did  not  affect 
the  proposed  determination  of  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in 
aSafety  Evaluation  dated  April  1.  1993. 
No  significant  hazards  consideration 
comments  received:  No. 


Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407 

Pennsylvania  Power  and  Uf;hi 
Corapaay.  Docket  Not.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendments: 
Decembers,  1992 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications  to  reflect  a  modification 
which  Pennsylvania  Power  and  Light 
Company  is  proposing  to  install  in  April 
1993,  to  add  an  undervoltage  scheme  to 
the  Diesel  Generator  E  auxiUaries. 

Dote  of  issuance:  March  29, 1993 

Effective  date:  March  29,  1993 

Amendment  Nos.:  124  and  94 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22.  These  amendments 
revised  the  Technical  Specification*. 

Date  of  initial  notice  in  Federal 
Register  February  17,  1993  (58  FR 
8775) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  29,  1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 
Reference  Department.  71  South 
Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701. 

Philadelphia  Electric  Company,  Public 
Service  Electric  and  Gas  Company 
Delmarva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company, 
Docket  Nos.  50-277  and  50-278,  Peach 
Bottom  Atomic  Power  Station,  Unit 
Nos.  2  and  3,  York  County, 
Pennsylvania 

Date  of  application  for  amendments: 
January  31,  1992,  as  supplemented  by 
letters  dated  April  28,  1992.  June  22, 
1992,  and  November  9, 1992,  and 
Januarys,  1993 

Brief  description  of  amendments: 
These  amendments  change  existing 
surveillance  requirements  and  add 
additional  surveillance  requirements  for 
the  Emergency  Diesel  Generators  (EDG). 
The  changes  establish  1)  a  more  rigorous 
and  comprehensive  surveillance  test 
program  for  the  EDGs.  2)  modified  EDG 
test  methodologies  and  schedules.  3) 
requirements  consistent  with  NUREG- 
0123  for  operability  and  for 
demonstrating  operability  of  redundant 
components  and  systems  when  an 
Alternating  Current  (AC)  source  is  not 
operable,  and  4)  more  specific 
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voltage  relay  setpoints  in  Table  15.3.5- 
1,  revise  the  actions  required  if  the 
conditions  specified  in  Table  15.3.5-3, 
Items  4.a  and  4.b  are  not  met,  add  the 
bus  designations  to  Tables  15.3.5-1  and 
15.3.5-3,  and  correct  typographical 
errors  which  were  contained  in 
amendments  55  and  60  issued  on 
September  30, 1981. 
Date  of  issuance:  March  26, 1993 
Effective  date:  March  26, 1993 
Amendment  Nos.:  137  and  141 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  February  17, 1993  (58  FR 
8789) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evajuation  dated  March  26. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivers, 
Wisconsin. 


requirements  for  minimum  inventories 
of  diesel  fuel  oil. 

The  letter  of  June  22, 1992,  requested 
that  the  staff  review  and  evaluate  a 
provision  of  the  proposed  TS  which 
eliminated  immediate  and  daily  testing 
requirements  for  EDGs  when  one  EDG  is 
out  of  service  for  planned  preventive 
maintenance.  The  staff  considered  that 
request  and  issued  Amendments  168 
and  172  to  the  TS  which  incorporated 
that  single  change  on  July  6, 1992. 

The  letters  of  April  28, 1992, 
November  9, 1992,  and  January  8, 1993, 
provided  additional  information  but  did 
not  change  the  intent  of  your  original 
application. 

Lkite  of  issuance:  March  25, 1993 

Effective  date:  March  25, 
1993Amendments  Nos.:  173  and  176 

Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  13,  1992  (57  FR  20515) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  25, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Southern  California  Edison  Company, 
et  al..  Docket  Nos.  50-361  and  50-362, 
San  Onofre  Nuclear  Generating  Station, 
Unit  Nos.  2  and  3,  San  Diego  County, ' 
California 

Date  of  application  for  amendments: 
November  18,  1992 

Brief  description  of  amendments:  For 
both  units,  the  amendments  change 
Technical  Specifications  6.9.1.8, 
"Semiannual  Radioactive  Effluents 
Release  Report,"  and  6.14,  "Offsite  Dose 
Calculation  Manual,"  to  extend  the 
Radioactive  Effluent  Releases  Report 
submittal  frequency  from  semiannual  to 
annual. 

Date  of  issuance:  March  23, 1993 

Effective  date:  March  23.  1993 

Amendment  Nos.:  102  and  91 

Facility  Operating  License  Nos.  NPF- 
10  and  NPF-15:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  m  Federal 
Register  February  17, 1993  (58  FR 
8784) 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  23. 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 


Cahfomia.  P.  O.  Box  19557,  Irvine, 
Cahfomia  92713 

Tennessee  Valley  Authority,  Docket 
Nos.  50-259,  50-260  and  50-296.  Browns 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
April  13,  1992,  March  19,  1993  (TS  306) 

Brief  description  of  amendment: 

Date  of  issuance:  April  1, 1993 

Effective  date:  April  1, 1993 

Amendment  Nos.:  192  -  Unit  1;  207  - 
Unit  2;  164  -  Unit  3 

Facility  Operating  License  Nos.  DPR- 
33,  DPR-52  and  DPR-68: 

Date  of  initial  notice  in  Federal 
Register  May  27,  1992  (57  FR  22270) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  1, 1993. 

No  significant  hazards  consideration 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 

Virginia  Electric  and  Power  Company, 
et  al.,  Docket  Nos.  50-338  and  50-339. 
North  Anna  Power  Station,  Units  No.  1 
and  No.  2,  Louisa  County,  Virginia 

Date  of  application  for  amendments: 
December  27, 1991 

Brief  description  of  amendments:  The 
amendments  revise  the  pressure/ 
temperature  (P/T)  operating  limitations 
during  heatup  and  cooldown  and  the 
low  temperature/overpressure 
protection  systems  (L'TOPS)  setpoints 
for  12  and  17  effective  full  power  years 
forNA-l&2,  respectively. 

Date  of  issuance:  March  25, 1993 

Effective  date:  March  25, 1993 

Amendment  Nos.:  170, 149 

Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7.  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  March  25, 1993. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
7ocafjon;  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22903- 
2498. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
January  19, 1993 

Brief  description  of  amendments: 
These  amendments  revise  the  degraded 


Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request:  October 
28, 1992  as  supplemented  by  letters 
dated  January  28, 1993  and  March  8, 
1993. 

Brief  description  of  amendment:  The 
amendment  revises  various  Technical 
Specifications  to  support  the  use  of 
VANTAGE  5H  hiel  with  Litermediate 
Flow  Mixers,  include  results  of  revised 
transient,  thermal-hydraulic,  and 
nuclear  design  analyses,  allow  main 
steam  safety  valve  setpoint  tolerance 
increases,  and  relocates  cycle-specific 
parameters  to  the  Core  Operating  Limits 
Report. 

Date  of  issuance:  March  30, 1993 

Effective  date:  March  30, 1993,  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.: 

Amendment  No.  61 

Facility  Operating  License  No.  NPF- 
42.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  6, 1993  (58  FR  601) 

The  January  28, 1993.  and  March  8. 
1993,  supplemental  submittals  provided 
additional  clarifying  information  and 
did  not  change  the  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  March  30.  1993 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
Locations:  Emporia  State  University. 


William  Allen  White  Library,  1200 
Commercial  Street.  Emporia.  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka.  Kansas  66621 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses  and  Final 
Determination  of  No  Significant 
Hazards  Consideration  and 
Opportunity  for  a  Hearing  (Exigent, 
Public  Announcement  or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biwecttly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  applicaticHi  kx  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  1, 
which  are  set  forth  in  the  hcense 
amendment 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  C^portimity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  noUce  to  the  pubUc  in 
the  area  surroimding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Conamission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  conunents. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
dilher  resumption  of  operatiwi  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
(Commission  may  not  have  had  an 
ipporiunity  to  provide  for  public 
'  (irriment  on  its  no  significant  hazards 
•  lasideration  determination.  In  such 
CM»B.  the  license  amendment  has  been 
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issued  without  opportunity  fbr 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  evmt.  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment.  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter,  Safety 
Evaluation  and/ or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington.  DC  20555,  and 
at  the  local  public  document  room  for 
the  particular  facility  involved. 

The  Commission  is  also  offering  an 
oppOTtunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By  May 
14.  1993,  the  Hcensee  may  file  a  request 
for  a  hearing  with  respect  to  issuance  of 
the  amendment  to  the  subject  facility 
operating  license  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  and  a  petition  for 
leave  to  intervene  sh^  be  filed  in 


accordance  with  the  Commission's 
"Rules  of  f»ractice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  Part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714  which  is 
available  at  the  Commission's  Pubhc 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington.  DC 
20555  and  at  the  local  public  document 
room  for  the  particular  faciUty  involved. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
dale,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
andJoT  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

Aa  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  expbin  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiire  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  sp>ecific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wislies  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  confereiKe  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  lo  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  supvport  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitiono'  must  also 
provide  references  to  those  specific 
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sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 
Those  permitted  to  intervene  become 

[)arties  to  the  proceeding,  subject  to  any 
imitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  Hnal  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubUcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 


granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Baltimore  Gas  and  Electric  Company, 
Docket  No.  50-317,  Calvert  Clifii) 
Nuclear  Power  Plant,  Unit  No.  1, 
Calvert  County,  Maryland 

Date  of  application  for  amendment: 
March  9, 1993 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  (TSs)  3/4.2,  "Power 
Distribution  Limits,"  and  3/4.3, 
"Instrumentation,"  to  relax  the 
requirements  for  the  number  and 
distribution  of  operable  incore  detectors 
for  the  remainder  of  Operating  Cycles 
11.  The  changes  also  apply  pyenalties  to 
the  values  measured  by  the  incore 
detectors  prior  to  their  comparison  with 
TS  limits  to  assure  that  the  TS  limits 
monitored  by  the  incore  detectors  will 
continue  to  be  vaUd. 

Date  of  issuance:  April  2, ,1993 

Effective  date:  April  2, 1993 

Amendment  No.:  180 

Facility  Operating  License  No.  DPR- 
53:  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes  (58  FR  14594,  dated 
March  18, 1993).  That  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  No  comments  have  been 
received.  The  notice  published  March 
18, 1993,  also  provided  for  a  hearing  by 
April  19, 1993,  but  indicated  that  if  the 
Commission  makes  a  final  no  significant 
hazards  consideration  determination, 
any  such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  April  2, 1993. 

No  significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick.  Maryland  20678. 

Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Cataivba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
December  15, 1992,  as  supplemented 
February  5  and  March  18, 1993 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  to  reflect  the  reloading  of 
Unit  2  with  fuel  manufactured  by  the 
Babcock  &  Wilcox  Fuel  Company,  and 
analyzed  using  Duke  Power  Company 
methodology.  The  eunendments  also 
change  the  steamline  and  feedwater 


parameter  setpoints  and  isolation  times; 
the  reactor  makeup  water  pump 
minimum  flowrate;  and  the  pressurizer 
safety  valve  lift  setpoint  tolerance. 

Date  of  issuance:  March  23, 1993 

Effective  date:  March  23, 1993 

Amendment  Nos.:  107/101 

Facility  Operating  License  Nos.  NPF 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  (58  FR  11260  dated 
February  24, 1993)  'That  notice  provided 
an  opportunity  to  submit  comments  on 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination  and  provided  for  an 
opportunity  to  request  a  hearing  by 
March  26, 1993.  The  notice  also  states 
that  the  Commission  may  issue  the 
amendment  before  the  expiration  of  the 
30-day  notice  under  certain 
circumstances  provided  it  makes  a  final 
determination  that  the  amendments 
involve  no  significant  hazards 
consideration  and  provides  an 
opportunity  for  a  hearing  subsequent  to 
taking  the  action. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of  certain 
circumstances,  and  final  no  significant 
hazards  consideration  determination  are 
contained  in  a  Safety  Evaluation  dated 
March  23. 1993. 

Attorney  for  licensee:  Mr.  Albert  Carr. 
Ehike  Power  Company,  422  South 
Church  Street.  Charlotte,  North  Carolina 
28242 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects  -  l/II 
Office  Nuclear  Reactor  Regulation. 

[FR  Doc.  93-8541  Filed  4-13-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Gwxrai  LIcmm*  10  CFR  150.20  EA  92- 
102] 

American  Testing  &  Inspection,  Inc. 
Joiiet,  lliinois  60433;  Issuance  of 
Confirmatory  Order 

The  Nuclear  Regulatory  Commission 
is  publishing  the  attached  Confirmatory 
Order  that  restricts  American  Testing  & 
Inspection,  Inc.  and  Mr.  Ronald  Preston, 
the  former  President  of  American 
Testing  &  Inspection,  Inc.,  from  the 
I>erformance  of  licensed  activities  The 
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purpose  of  this  action  is  to  provide 
public  notice  of  a  significant 
enforcement  action. 

Dated  at  Rockville,  Maryland  this  8th  day 
of  Aprill993. 
For  the  Nuclear  Regulatory  Commission. 

James  Lieberman, 

Director,  Office  of  Enforcement. 

I 

American  Testing  and  Inspection.  Inc. 
(ATI),  was  formerly  holder  of  State  of 
Illinois  Byproduct  Material  License  No. 
01085-01  (License)  issued  on  January  8, 
1988.  The  License  authorized  the 
possession  and  use  of  sealed  sources  of 
iridium-192  in  industrial  radiographic 
exposure  devices  to  perform  licensed 
activities  writhin  the  State  of  Illinois. 
Pursuant  to  10  CFR  150.20  and  its 
License,  ATI  was  authorized  to  possess 
and  use  licensed  byproduct  materials  to 
perform  industrial  radiography  in  non- 
Agreement  States.  ATI's  License  expired 
on  August  31.  1992.  The  License  was 
transfared  to  McNDT  Leasing,  Inc.  and 
amended  in  its  entirety  in  accordance 
with  letters  dated  August  31,  1992  and 
September  3,  1992. 

n 

An  inspection  by  the  Nuclear 
Regulatory  Commission  (NRC)  was 
conducted  on  February  12  through 
March  27, 1992,  of  ATI's  activities  that 
were  conducted  in  the  States  of  Indiana 
and  Michigan  (non-Agreement  States). 
Six  yioJations  were  identified,  including 

(1)  the  failure  to  file  NRC  Form  241  on 
174  days  in  1991  when  performing 
radiography  in  non-Agreement  States  in 
accordance  with  10  CFR  150.20(b)(1); 

(2)  performing  radiography  in  non- 
Agreement  States  on  more  than  180 
days  within  calendar  year  1991  in 
violation  of  10  CFR  150.20(b)(3);  and  (3) 
the  failure  of  ATI  to  have  a  qualified 
indepeijdent  organization  observe  ATI's 
radiographers  or  conduct  an  audit  of 
ATI's  radiation  safety  program  in 
violation  of  Section  IV.C.  of  an  Order 
Modifying  License  that  was  issued  by 
the  NRC  to  ATI  on  November  30, 1989. 

The  NRC  issued  Enforcement  Action 
(EA)  92-102  against  ATI  consisting  of  a 
Notice  of  Violation  and  Proposed 
Imposition  of  Civil  Penalty— $15,000 
(Notice)  dated  October  7,  1992.  Mr. 
Ronald  Preston,  formerly  President. 
ATI.  responded  on  November  30. 1992. 
to  the  Notice  admitting  the  violations, 
but  requesting  that  the  proposed  civil 
penalty  be  vacated  since  ATI  had  gone 
into  Chapter  7  bankruptcy  and  ceased 
industrial  radiography  operations. 
However,  there  is  nothing  in  that  Notice 
that  precludes  Mr.  Preston  from 
perfomiing  radiography  under  another 


licensee's  Agreement  State  license  and, 
pursuant  to  10  CFR  150.20,  from 
engaging  in  licensed  activities  in  NRC 
jurisdiction. 

ra 

The  Notice  proposed  a  civil  penalty 
which  is  still  outstanding.  As  the  parties 
desire  to  resolve  all  matters  pending 
between  them,  Mr.  Preston  agrees,  for  a 
period  of  three  years  from  the  date  he 
signs  this  Confirmatory  Order,  that  he. 
ATI,  or  a  successor  entity  wherein  Mr. 
Preston  is  an  authorized  user, 
radiographer,  radiographer's  assistant. 
Radiation  Safety  Officer,  an  Assistant 
Radiation  Safety  Officer,  an  officer,  or  a 
controlling  stockholder,  shall  not  apply 
to  the  NRC  for  a  new  license,  nor  shall 
Mr.  Preston,  ATI,  or  a  successor  entity, 
as  described  above,  engage  in  licensed 
activities  within  the  jurisdiction  of  the 
NRC  for  that  same  period  of  time. 

IV 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  186,  and  234  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.202.  2.205.  and  10  CFR  Parts  30,  34, 
and  150,  It  is  Hereby  Ordered, 
Stipulated  and  Agreed  between  the  NRC 
and  Mr.  Preston  as  follows: 

1.  The  NRC  withdraws  the  civil 
penahy  of  $15,000  as  proposed  in  the 
Notice  dated  October  7, 1992  (EA  92- 
102); 

2.  For  a  period  of  three  years  from  the 
date  Mr.  Preston  signs  this  Confirmatory 
Order,  Mr.  Preston,  ATI,  or  any 
successor  entity,  wherein  Mr.  Preston  is 
an  authorized  user,  radiographer, 
radiographer's  assistant.  Radiation 
Safety  Officer,  an  Assistant  Radiation 
Safety  Officer,  an  officer,  or  a 
controlling  stockholder,  will  not  apply 
to  the  NRC  for  a  new  license,  nor  shall 
Mr.  Preston.  ATI.  or  a  successor  entity, 
as  described  above,  engage  in  licensed 
activities  within  the  jurisdiction  of  the 
NRC  for  that  same  period  of  time. 

3.  This  Confirmatory  Order 
constitutes  settlement  without  payment 
of  a  civil  penalty  proposed  in  the  Notice 
dated  October  7.  1992  (EA  92-102). 
However,  if  Mr.  Preston,  ATI,  or  a 
successor  entity  violates  paragraph  2  of 
this  Section,  then  the  civil  penalty  of 
$15,000  will  be  reinstated  by  an  Order 
Imposing  Civil  Penalty  and  the  civil 
penahy  of  $15,000  will  be  due  in  full 
within  30  days  of  the  date  of  that  Order 
Imposing  Civil  Penalty. 

4.  Mr.  Preston.  ATI.  or  any  successor 
entity  waive  the  right  to  contest  this 
Order  in  any  manner,  including 
requesting  a  hearing  on  this  Order  or  the 
Order  Imposing  Civil  Penalty,  should 


one  be  issued  as  provided  in  paragraph 
3  of  this  Section. 

For  Am<irican  Testing  and  Inspection,  Inc. 
Dated:  March  19, 1993. 

Ronald  Preston. 

Donna  Baumrok, 

Notary  Public. 

For  the  Nuclear  Regulator)'  Commission. 

Dated:  March  24, 1993. 
James  Lieberman. 
[FR  Doc.  93-«681  Filed  4-13-93;  8;45  ami 
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[Docket  No.  50-029] 

•Yankee  Atomic  Electric  Company 
(Yankee  Nuclear  Power  Station); 
Exemption 

I 

The  Yankee  Atomic  Electric  Company 
(YAEC  or  the  licensee),  is  the  holder  of 
Possession  Only  License  No.  DPR-3, 
which  authorizes  possession  and 
maintenance  of  the  Yankee  Nuclear 
Power  Station  (YNPS  or  plant).  The 
license  provides,  among  other  things, 
that  the  plant  is  subject  to  all  rules, 
regulations,  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  a  permanently  shut 
down  pressurized  water  reactor, 
currently  in  the  process  of  being 
prepared  for  decommissioning,  and  is 
located  at  the  licensee  site  in  Franklin 
County,  Massachusetts. 

II 

The  licensee,  by  letter  dated  February 
27, 1992,  informed  the  NRC  that  YAEC 
had  permanently  ceased  power 
operations,  removed  the  fuel  from  the 
reactor  to  the  fuel  pool  and  begun  to 
develop  detailed  plans  to  decommission 
the  facility.  The  NRC  in  a  license 
amendment  dated  August  5,  1992. 
modified  License  DPR-3  to  a  Possession 
Only  License  (POL).  The  license  is 
conditioned  so  that  YAEC  is  not 
authorized  to  operate  the  reactor  or 
place  fuel  in  the  reactor  vessel,  thus 
formalizing  the  licensee  commitment  to 
permanently  cease  power  operations. 

By  letter  dated  September  28. 1992. 
the  licensee  requested  an  exemption 
from  10  CFR  50.54(w).  which  prescribes 
the  minimum  property  insurance 
requirements  for  electric  utility  licenses 
issued  under  10  CFR  part  50.  In 
response  to  a  December  14. 1992.  staff 
request  for  additional  information,  the 
licensee  provided  a  supplement  dated 
December  30. 1992.  The  September  28. 
1992.  request  is  the  action  being 
considered  herein.  The  minimum 
property  insurance  requirement,  under 
the  regulation,  is  for  $1.06  billion  of 


1^502 


Federal  Register  /  Vol.  58,  No.  70  /  Wednesday.  April  14.  1993  /  Notices 


coverage.  The  NRC,  in  a  letter  dated 
June  10. 1983,  granted  an  exemption  to 
the  licensee  that  reduced  the  minimum 
required  coverage  to  $500  million;  it 
was  based  on  TMI-2  decontamination 
costs  adjusted  to  the  YNPS  smaller  size. 
The  September  28, 1992,  letter  requests 
a  full  exemption  from  the  requirements 
of  10  CFR  50.54(w),  but  commits  the 
licensee  to  maintain  a  minimum 
coverage  of  $5  million  in  property 
damage  insurance. 

Ill 

The  licenses  bases  for  the  exemption 
request  are  that  the  reactor  has  been 
defueled,  the  fuel  placed  in  the  spent 
fuel  storage  pool,  and  that  the  reactor 
cannot  be  returned  to  operation.  In 
addition,  YaEC  stated  that  the  types  of 
accidents  defined  in  the  regulation,  10 
CFR  50.54(w)(2)(i),  can  no  longer  occur 
at  the  plant.  The  licensee  also  stated 
that  the  potential  risk  to  the  public  was 
therefore  significantly  reduced  and  that 
the  range  of  credible  accidents  and 
accident  consequences  for  YNPS  was 
greatly  diminished.  The  licensee 
analysis  shows  that  the  worst  cast 
accident  at  YNPS  would  not  be  a  fuel 
handling  accident  and  it  demonstrates 
that  the  offsite  consequences  are 
negligible. 

The  NRC  staff  has  independently 
calculated  the  offsite  doses  resulting 
from  such  a  fuel  handling  accident  and 
a  beyond-design-basis  event,  namely  the 
loss  of  all  water  from  the  pool.  The  staff 
based  its  review  on  the  assumptions  and 
parameters  in  the  NRC  Standard  Review 
Plan,  the  Final  Safety  Analysis  Report 
(FSAR),  and  the  data  in  the  licensee's 
previous  submittal  of  May  22, 1992,  in 
.  support  of  a  request  for  an  exemption  to 
the  Emergency  Planning  Rule.  The  staff 
analysis  indicates  that  at  the  exclusion 
area  boundary,  the  whole  body  dose,  the 
thyroid  dose  and  the  skin  dose  are  a 
small  fraction  of  the  Environmental 
Protection  Agency  (EPA)  Protective 
Action  Guides  fPAGs).  Therefore,  we 
also  concluded  that  the  o^site 
consequences  were  insignificant. 

The  licensee  has  evaluated  th«  onsite 
consequences  of  the  same  accident  and 
states  that  $5  million  represents  a 
conservative  upper  bound  for  all  onsite 
recovery  costs,  not  just  decontamination 
and  site  stabilization  as  required  by  10 
CFR  50.54(w).  The  staff  agrees  that  the 
recovery  costs  from  a  design  basis  fuel 
handling  accident  or  a  beyond-design- 
basis  accident  will  not  exceed  $5 
million.  In  view  of  the  substantial  time 
elapsed  since  October  1, 1991,  when  the 
reactor  was  last  operated,  and  the 
resultant  significant  decay  of  gap 
activity,  doses  from  any  fuel  related 
accident  are  also  significantly  reduced, 


thus  diminishing  the  consequences  of 
such  accidents.  We  base  these 
conclusions  on  our  independent  review 
of  the  most  recent  such  accidents 
occurring  at  other  nuclear  power  plants, 
which  are  discussed  below. 

We  found  only  two  comparable 
events.  Tlie  first  event,  the  dropping  of 
a  fuel  bujidle  that  resulted  in  some 
ruptured  fuel  rods,  incurred  costs  in 
excess  of  $2  million;  however,  we 
determined  that  most  of  the  costs 
consisted  of  the  capital  cost  of  the  fuel 
assembly  replacement  and  three  days  of 
lost  power  generation  due  to  the 
accident.  Neither  of  these  costs  is 
pertinent  to  Yankee  in  its  permanently 
shut  down  status.  The  remaining  costs 
of  about  $45,000  were  for  recovery  from 
the  accident  and  are  apphcable  to 
Yankee.  The  second  accident,  the 
dropping  and  rupturing  of  fuel  rods 
during  bundle  reconstitution,  occurred 
at  a  plant  for  which  its  licensee 
prepared  an  internal  investigation 
report.  The  report  contained  detailed 
cost  data  and  showed  a  recovery  cost  of 
$50,000.  Therefore,  we  agree  with  YAEC 
that  insurance  coverage  of  $5  million 
represents  an  upper  bound  for  recovery 
costs  from  a  design  basis  fuel  handling 
accident. 

The  staff  requested  information  from 
Yankee  regarding  other  potential  site 
related  events  that  might  result  in  a 
property  loss.  We  asked  about  the 
potential  spillage  of  stored  radioactive 
fluids  that  might  incur  significant 
cleanup  costs.  By  letter  dated  December 
30, 1992,  the  licensee  provided  a 
response  with  a  detailed  accident 
analysis  of  such  stored  fluids  with  a 
discussion  of  potential  operator  errors. 
The  bounding  event,  leakage  frt>m  the 
Safety  Injection  Tank,  would 
conservatively  incur  a  $3  million 
recovery  cost  for  disposal  of 
contaminated  asphalt  and  soil  as  low 
level  radioactive  waste.  The  staff  finds 
the  December  30, 1992,  analysis  to  be 
comprehensive  and  conservative  and. 
therefore,  acceptable. 

The  Commission  will  not  consider 
granting  an  exemption  ujiless  special 
circumstances  are  present.  In  its  letter  of 
September  28, 1992.  the  licensee 
addressed  these  special  circumstances 
as  follows: 

10  CFR  50.12(a)(2)(u)— "Application 
of  the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  •   *   •" 

Licensee  response:  Approval  of  this 
exemption  request  will  not  undermine  or 
reduce  the  obligations  of  YAEC  to  protect  the 
public  health  and  safety.  Special 
circumstances,  that  is,  permanent  cessation 
of  power  operations  and  thus,  a  substantially 
reduced  potential  risk  to  public  health  and 


safety,  exist  such  that  the  basis  of  10  CFR 
50.54(w)  is  no  longer  applicable. 

10  CFR  50.12(a)(2)(iii)— "Compliance 
would  result  in  undue  hardship  or  other 
costs  that  are  significantly  in  excess  of 
those  contemplated  when  the  regulation 
was  adopted,  •   •  •" 

Licensee  response:  Continued  compliance 
with  Yankee's  requirement  of  $500  million  in 
nuclear  property  insurance  limits  presents  an 
undue  hardship  in  that  it  requires 
exp>enditures  signincantly  in  excess  of  those 
appropriate  for  a  permanently  shutdown  and 
defueled  plant  or  incurred  by  other 
permanently  shutdown  plants. 

IV 

The  staff,  based  on  its  independent 
evaluation,  agrees  with  the  YAEC 
analysis  and  concludes  that  there  are 
special  circumstances  presented  that 
satisfy  the  requirements  of  10  CFR 
50.12(a)(2)(ii)  and  (iii). 


Based  on  Sections  m  and  IV  above, 
the  Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1).  this 
exemption  is  authorized  by  law.  will  not 
present  tm  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security. 

Pursuant  to  10  CFR  51.22(c)(10).  the 
Commission  has  determined  that  this 
exemption  meets  the  eligibility  criteria 
for  categorical  exclusion  from  the  need 
for  either  an  environmental  assessment 
or  environmental  impact  statement.  The 
Commission  has  also  determined  that 
the  issuance  of  this  exemption  will  have 
no  significant  impact  on  the 
environment. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  10  CFR  50.54(w). 
However,  the  licensee  shall  either 
maintain  a  minimum  limit  of  $5  million 
of  property  damage  insurance  or  be  able 
to  demonstrate  self-insurance  of  this 
amount.  The  YAEC  letter  of  September 
28. 1992.  identified  as  BYR  92-079, 
contained  a  commitment  to  maintain 
this  amoimt  of  protection. 

The  exemption  is  effective 
immediately. 

Dated  at  Rockville.  Maryland  this  Sth  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
lames  G.  Partlow, 

Associate  Director  for  Projects,  Office  of 

Nuclear  Reactor  Regulation. 

IFR  Doc.  93-8680  Filed  4-13-^3;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposals 

(1)  Collection  title:  Supplemental 
Information  on  Accident  and  Insurance. 

(2)  Fonn(s)  submitted:  SI-lc,  SI-5, 
ID-3S,  ID-SOk.  ID-30q,  and  ID-3u. 

(3)  0MB  Number:  3220-0036. 

(4)  Expiration  date  of  current  0MB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Typeo/reguesf:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  12,426. 

(9)  Total  annual  responses:  33,550. 

(10)  Average  time  per  response: 
.05872  hours. 

(11)  Total  annual  reporting  hours: 
1.970. 

(12)  Collection  description:  The  RUIA 
provides  for  recovery  of  sickness 
benefits  paid  if  the  employee  receives  a 
settlement  for  the  same  injury  for  which 
benefits  were  paid.  The  collection 
obtains  identifying  information  about 
the  person  or  company  responsible  for 
such  payments  and  information  needed 
for  determining  the  amount  of  the  RRB's 
entitlement. 

Additional  Information  or  Comments: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan.  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dennis  Eagan, 
Clearance  Officer 
(FR  Doc.  93-8610  Filed  4-13-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer:  John  J. 
Lane,  (202)  272-5407. 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings, 
Information  and  Consumer  Services, 
Washington,  DC  20549. 

New  Collection  File  No.  270-380. 
hiterviews  With  Members  of  Asset- 
Backed  Securities  Industry. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  SecuriUes 
and  Exchange  Commission  has 
submitted  for  OMB  approval  a  request 
to  interview  up  to  150  persons  or 
entities  to  obtain  background 
information  for  use  in  formulating 
proposals  to  enhance  the  disclosure  in 
registration  statements  and  subsequent 
periodic  reports  for  asset-backed 
securities  issuers  and  to  establish 
procedural  requirements  for  filing 
periodic  reports.  Asset-backed  securities 
are  securities  that  are  primarily  serviced 
by  the  cashflows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving,  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period,  plus  any  rights  or  other 
assets  designed  to  assure  the  servicing 
or  timely  distribution  of  proceeds  to  the 
securityholder.  It  is  anticipated  that 
each  interview  will  take  one  hour  to 
complete  for  a  total  of  150  burden 
hours.  The  estimated  burden  hours  are 
made  solely  for  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study.  Direct 
general  comments  to  Gary  Waxman  at 
the  address  below.  Direct  any  comments 
concerning  the  accuracy  of  the 
estimated  average  burden  hours  for 
conducting  the  proposed  interviews  to 
John  J.  Lane,  Associate  Executive 
Director  for  Information  Technology. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW..  Washington.  DC 
20549  and  Gary  Waxman.  Clearance 
Officer,  Office  of  Management  and 
Budget,  room  3208,  New  Executive 
Office  Building,  Washington,  IX  20503. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
April  5, 1993. 

[FR  Doc.  93-8641  Piled  4-13-93;  8:45  am) 
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[Relaaaa  No.  34-32119;  Fita  No.  SR-NASD- 
93-22] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  Relating  to  Fees  for 
SelectNet  Transactions  and  CTCI  Port 
Connections 

April  8. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  April  1.  1993.  the 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  U.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  two 
amendments  to  Part  IX  of  Schedule  D  of 
the  NASD's  By-Laws.  First,  effective 
April  1.  1993.  the  NASD  proposes  to 
decrease  from  $3.00/side  to  $2.50/side 
the  service  charge  assessed  to  each  side 
of  a  SelectNet  transaction.  Second,  the 
NASD  proposes  to  rescind  the 
Computer-to-Computer  Interface 
("CTQ")  port  charge  of  $1.200/month 
retroactive  to  June  1. 1992. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  NASD,  and  at  the 
Commission. 

n.  Self-Regulator>'  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Hem  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  view  of  the  securities  industry's 
heightened  sensitivity  to  cost  and  the 
NASD's  commitment  to  reduce  costs 
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where  and  to  the  extent  possible,  the 
Association  is  proposing  to  change  two 
service  charges  imposed  by  the 
Association.  First,  effective  April  1, 
1993.  the  NASD  is  proposing  to  reduce 
from  $3.00/side  to  $2.50/side  the  service 
charge  assessed  to  each  side  of  a 
SelectNet  transaction.*  The  per 
transaction  service  charge  has  been 
reduced  to  take  into  account  increased 
use  of  the  system,  while  still  recovering 
the  costs  of  modifications  to  the  service 
and  the  costs  of  operating  the  system. 
The  costs  of  operating  SelectNet 
include,  among  others:  hardware 
acquisition  and  software  development 
(recoverable  over  a  four  year  period), 
computer  operations  in  the  primary  site 
at  Trumbull,  Connecticut  with  full 
redundancy  in  the  back-up  site  at 
Rockville,  Maryland,  SelectNet 
utilization  of  the  Nasdaq  network, 
software  maintenance  and 
eiihancements,  and  personnel  expenses 
associated  with  supporting  the 
computer  facilities  and  market 
operations. 

In  order  to  ensure  that  the  SelectNet 
transaction  charge  is  properly  related  to 
revenues  required  by  the  SelectNet 
service,  the  utilization  of  the  service,  the 
costs  of  past  and  future  enhancements 
to  the  system,  and  the  costs  of  operating 
the  service,  the  NASD  has  undertaken  to 
review  periodically  the  SelectNet  fee 
schedule  as  experience  with  SelectNet 
warrants.  In  this  regard,  the  NASD 
originally  determined  that  a  $4.00/side 
transaction  fee  was  appropriate.' 
Subsequently,  in  July  1991,  the  NASD 
determined  that  the  fee  should  be 
reduced  to  $3.00.^  Accordingly,  based 
on  the  NASD's  most  recent  review  of  the 
revenues  and  costs  associated  with 
SelectNet,  the  Association  believes  the 
per  side  transaction  charge  should  be 
reduced  further  to  $2.50. 

Second,  the  NASD  proposes  to 
rescind  the  monthly  CTCI  port  charge  of 
$1,200.  retroactive  to  June  1, 1992.* 


'  Modifications  to  the  SelectNet  service  were 
approved  by  the  Commission  in  November  1990, 
and  since  their  implementation  the  SelectNet 
service  has  been  used  by  members  to  facilitate 
screen -based  transaction  negotiations  and  locked-in 
executions  for  transmission  lo  clearing.  See 
Securities  Exchange  Act  Release  No.  2t>636 
(November  21.  1990).  55  FR  49732  (November  30. 
1990)  (File  SR-NASD-90-51). 

'  See  Securities  Exchange  Act  Release  No.  28815 
(lanuarv  24. 1991).  56  FR  3499  (January  30. 1991) 
(File  SR-NASD-91-3). 

'  See  Securities  Exchange  Act  Release  No.  29605 
(August  23. 1991).  56  FR  43639  (September  3. 1991) 
(File  SR-NASD-91-34). 

*  The  era  system,  which  is  maintained  and 
operated  by  Market  Services,  Inc..  is  a  high  speed 
communication  interface  system  between  lai^e 
member  firms'  mainframes  and  the  Nasdaq  system 
that  is  used  for.  among  other  things,  the  efficient 
u,L"i'Aa  of  trade  information  and  the  entry  of  orders 
Ui '.  the  Small  Order  Execution  System  ("SOES"). 


Presently,  there  are  163  firms  using  the 
CTCI  interface,  however,  due  to  a  CTCI 
fee  waiver  provision  for  members  with 
a  high  volume  of  SOES  orders  and  an 
alternative  CTQ  charge  for  users  of  the 
service  in  connection  with  participation 
in  the  Automated  Confirmation 
Transaction  ("ACT"J  service,  only  five 
firms  are  currently  being  charged  the 
monthly  CTQ  fee.  Specifically,  Section 
A.7.  of  Part  IX  of  Schedule  D  to  the  By- 
Laws  provides  that  the  CTQ  charge  for 
a  given  month  shall  be  rebated  if  a  CTCI 
subscriber  enters  or  receives  1,000  or 
more  SOES  executions  during  that 
month.  Section  A.11  of  Part  IX  also 
provides  that  the  CTQ  fee  shall  be 
$500/month  if  the  CTCI  port  is  used  in 
connection  with  ACT.  Accordingly, 
given  the  small  number  of  members 
who  are  assessed  the  $1,200  fee, 
coupled  with  the  fact  that  the  costs  for 
the  CTQ  service  are  now  factored  into 
the  product  profitability  analyses  of 
each  NASD  service  that  may  be  accessed 
through  the  CTCI  system,  the  NASD 
believes  that  the  stand  alone  CTQ  fee  is 
no  longer  necessary.  In  addition,  given 
the  apparent  inequities  of  assessing  the 
era  fee  on  only  a  small  number  of 
firms  over  the  past  few  months,  the 
NASD  believes  elimination  of  the  CTQ 
fee  should  be  applied  retroactively  to 
June  1, 1992. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(5)  of  the  Act.  Section  15A(b)(5) 
requires  that  the  rules  of  a  national 
securities  association  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls.  The  NASD  charges 
a  transaction  fee  for  SelectNet  to  recover 
development  and  operational  costs  and 
a  monthly  fee  for  CTQ  to  offset  software 
and  hardware  development  costs  and 
operating  expenses.  The  NASD 
continues  to  monitor  these  fees  to 
ensure  that  the  amount  charged  is 
reasonable  and  equitably  allocated  and, 
therefore,  the  reduction  in  the  NASD's 
per  transaction  costs  associated  with 
SelectNet  should  be  reflected  in  a 
reduced  fee  and  the  disparate  charge 
associated  with  CTQ  should  be 
corrected  retroactively. 

(b)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  EflTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  piu^uant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  thereunder  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  NASD.  At 
any  time  within  60  days  of  the  filing  of 
such  rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  5, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  93-8711  Filed  4-13-93;  8:45  ami 
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Na  34-^118;  Fil*  No.  SR-NASD- 


Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ciiange  by  National 
Association  of  Securities  Dealers,  inc., 
Relating  to  Publication  of  Clarification 
of  Issues  Relating  to  NASD  Rule 
Governing  Asset-Based  Sales  Charges 
In  tt>a  Sale  of  Mutual  Fund  Shares 

April  8, 1993. 

Pursuant  to  section  19(b)(1)  of  tlie 
Securities  Excliange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
iiereby  given  tliat  on  April  5. 1993,  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "AssociaUon") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  constituting  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  under 
secUon  19(b)(3)(A){i)  of  the  Act,  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  fiUng.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a  rule 
change  clarifying  the  application  of  its 
rule  relating  to  asset-based  sales  charges 
imposed  in  connection  with  the 
purchase  of  mutual  fund  shares. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  sigaificant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  NASD  submitted  to  the  SEC  in 
SR-NASD-90-69  a  proposed  rule 
change  to  amend  Article  III,  section  26 
of  the  Rules  of  Fair  Practice  to  Umit 


investment  company  asset-based  sales 
changes  imposed  in  connection  with  the 
purchase  of  mutual  fund  shares.  The 
proposed  rule  change  was  approved  by 
the  SEC  on  July  7. 1992.'  but  does  not 
taice  effect  until  July  7, 1993.  Pursuant 
to  a  letter  dated  September  18, 1991, 
from  A.  John  Taylor,  Vice  President, 
Investment  CompaniesA'ariable 
Contracts.  NASD,  to  Katharine  A. 
England,  Branch  Chief,  Over-the- 
Counter  Regulation.  Division  of  Market 
RegulaUon,  SEC,  the  NASD,  in  response 
to  a  commenter's  suggestion,  undertook 
to  issue  a  Question  and  Answer  Release 
in  order  to  address  "technical  issues 
raised  during  the  one-year  waiting 
period  concerning  implementation  of 
the  proposed  rule  change  •  *  •  if 
questions  arise  which  would  be 
appropriately  answered  in  [a  Notice  to 
Members]."  2  Technical  and  other  issues 
did,  in  fact,  arise  during  the  one-year 
period  prior  to  effectiveness  of  SR- 
NASD-90-69.  the  answers  to  which 
were  pubbshed  in  question  and  answer 
format  in  Notice  to  Members  93-12 
("NTM  93-12").  which  is  attached 
hereto  as  Exhibit  1. 

NTM  93-12  addresses,  in  question 
and  answer  format.  (1)  Calculation  of 
Sales  Charges  and  Interest.  (2) 
Retroactive  Calculation  of  Remaining 
Amount,  (3)  Service  Fees,  (4) 
Exchanges,  and  (5)  Miscellaneous 
questions.  These  questions  and  answers 
are  self-explanatory  and  are, 
accordingly,  incorporated  herein  by 
reference. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act '  in  that  it  promotes  just  and 
equitable  principles  of  trade,  fosters 
cooperation  and  coordination  with 
regulators,  and  generally  provides  for 
the  protection  of  investors  and  the 
public  interest  by  assisting  members  in 
applying  the  provisions  of  Article  III, 
section  26  of  the  Rules  of  Fair  Practice 
which  limit  the  sales  charges  investors 
may  be  required  to  pay  in  connection 


with  the  sale  of  investment  company 
shares. 


'  See  Securities  Exchange  Act  Release  No.  30897 
(Fuly  7.  1992),  57  FR  30985  (July  13.  1992)  (SR- 
NASD-90-69). 

'The  SEC  approval  order  stale*  that  the  NASD 
represented  it  would  issue  a  formal  "QuesUon  and 
Answer"  release  following  SEC  approval,  to  be 
filled  pursuant  to  Soction  19(b)(3)(A)  of  the  Act. 
clarifying  issues  raised  by  conunenlers  regarding 
service  fees,  the  appropriate  amount  for  calculating 
interest  charges  for  purposes  of  the  rule,  and 
exchange  transacuons.  SecuriUes  Exchange  Act 
Release  No.  30897  (July  7.  1992)  57  FT*  30985  (July 
13.  1992)  (SR-NASD-9&-69).  note  18.  See.  letter  of 
July  30. 1992  from  Suianne  E  Rothwell,  Associate 
General  Counsel.  NA.SD.  to  Katherine  A.  England, 
Branch  Chief,  Over-lhe-Counter  RegulaUon. 
Division  of  Market  RegulaUon.  SEC 
MS  U.S.C  $780-3. 


(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  hirtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  April  5, 1993  pursuant  to 
section  19(b)(3)(A){i)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 
thereunder,  which  render  the  rule 
effective  upon  the  Commission's  receipt 
of  this  filing,  in  that  it  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act.  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fihng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
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number  in  the  caption  above  and  should 
be  submitted  by  May  5, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3{>-3(a)(12).« 
Margaret  H.  McFarland, 
Depu  ty  Secretary. 

Exhibit  1 

NASD  Notice  to  Members  93-12 

Questions  and  Answers  About  New  NASD* 
Rules  Governing  Investment  Company  Sales 
Charges— Article  III,  Sections  26  (b)  and  (d) 
of  the  Rules  of  Fair  Practice 

Suggested  Routing 

■  Senior  Management 
D  Corporate  Finance 

O  Government  Securities 
O  Institutional 
D  Internal  Audit 

■  Legal  &  Compliance 
D  Municipal 

■  Mutual  Fund 
D  Operations 
D  Options 

D  Registration 
D  Research 
D  Syndicate 
D  Systems 
D  Trading 
O  Training 

Executive  Summary 

Since  the  Securities  and  Exchange 
Commission  (SEC)  approved  new  NASD* 
rules  governing  investment  company  sales 
charges  on  July  7, 1992.  the  .NASD  has 
fielded  numerous  questions  from  member 
firms  and  mutual  funds  concerning  the 
interpretation  and  application  of  these  rules. 
In  anticipation  of  the  July  7, 1993,  effective 
date  of  the  new  rules,  the  NASD  has 
compiled  in  this  Notice  frequently  asked 
questions  and  answers  to  help  members 
understand  and  apply  these  rules.  The 
categories  addressed  are  calculation  of  sales 
charges  and  interest,  retroactive  calculation 
of  remaining  amounts,  service  fees,  and 
exchanges. 

Background 

On  July  7, 1992,  the  SEC  approved 
amendments  to  Article  III,  Sections  26  (b) 
and  (d)  of  the  Rules  of  Fair  Practice  (Rules] 
relating  to  investment  company  sales  charges 
as  announced  in  Notice  to  Members  92-41 
(August  1992).  The  new  Rules  take  effect  on 
July  7, 1993.  The  text  of  the  new  Rules 
follows  this  Notice.  The  following  questions 
and  answers  have  been  developed  to  assist 
members  in  interpreting  and  implementing 
the  new  Rules. 

The  statements  contained  in  this  Notice  to 
Members  supersede  and  replace  any  and  all 
prior  statements  of  the  NASD  on  the  subject 
of  investment  company  sales  charges  to  the 
extent  such  prior  statements  are  inconsistent 
with  this  Notice.  The  NASD  may  publish 
other  question  and  answer  Notices  as  needed 
to  answer  member  questions. 

Members  are  also  reminded  that,  while 
Article  III,  Section  26  of  the  Rules  of  Fair 


Practice  addresses  investment  company 
issues,  the  Rules  apply  to  members,  not 
investment  companies.  Members  are 
obligated  under  the  Rule  to  ensure  that  the 
sales  charges  paid  by  the  investment 
companies  for  the  shares  that  they  sell  to  the 
general  public  comply  with  the  requirements 
of  the  Rules.  A  member  that  sells  shares  of 
an  investment  company  in  violation  of  the 
Rule  is  subject  to  disciplinary  action,  not  the 
Investment  company.  Nevertheless,  members 
may  rely  on  the  statements  in  a  fund's 
prosp>ectus,  or  on  statements  from  the  fund 
about  the  amount  of  sales  chai^ges  paid  in  the 
distribution  of  fund  shares,  unless  the 
member  knows,  or  should  have  known  on  the 
exercise  of  reasonable  diligence,  that  the 
statements  are  not  true. 

Questions  regarding  this  Notice  may  be 
directed  to  R.  Clark  Hooper,  Vice  President, 
Investment  Companies  at  (202)  72&-8329  and 
Elliott  R.  Curzon,  Senior  Attorney,  Office  of 
General  Counsel  at  (202)  728-8451. 

Questions  and  Answers 

As  an  aid  to  understanding  the  questions 
and  answers  contained  in  this  Notice,  the 
NASD  has  developed  a  comprehensive 
example  using  a  hypothetical  Investment 
company  to  show  the  calculations  for 
remaining  amount,  balance  for  interest,  and 
interest.'  Readers  are  referred  to  this  example 
on  page  56  for  illustrations  of  the  concepts 
described  in  this  Notice. 

I.  Calculation  of  Sales  Charges  and  Interest 

Question  #1:  How  often  should  a  fund* 
with  an  asset-based  sales  charge  calculate  the 
remaining  amount  ^  under  Its  appropriate 
aggregate  cap  *  to  which  its  total  sales  charges 
are  subject  for  purposes  of  ensuring  that  it  Is 
In  compliance  with  the  limits  under  the 
Rules? 

Answer  The  remaining  amount  should  be 
calculated  at  least  as  frequently  as  the  fund 


*  17  CFR  200.30-3(a)(12)  (1992) 


'  Readers  should  note  thai  for  purposes  of  the 
calculations  discussed  in  this  Notice  each  class  of 
shares  and  each  series  may  t>e  treated  as  a  separate 
investment  company.  In  Notice  to  Members  90-56 
(September  1990}  requesting  meml>er  vote  on  the 
new  Rule  the  NASD  stated  that  "[tlhe  Board 
considers  each  class  of  shares  to  tie  a  separate 
investment  company  for  purposes  of  the  sales 
charge  Rule." 

'The  term  "fund"  as  used  in  this  Notice  refers 
to  open-end  investment  companies  or  single 
payment  investment  plaiu  issued  by  a  unit 
investment  trust  registered  under  the  Investment 
Company  Act  of  1940. 

'  The  term  "remaining  amount"  as  used  in  this 
Notice  refers  to  the  appropriate  aggregate  caps 
minus  the  amount  of  sales  charges  paid  or  accrued, 
including  asset-based  sales  charges,  front-end  and 
deferred  sales  charges,  plus  the  permitted  interest. 
On  the  effective  date  of  the  new  Rule,  )uly  7, 1993. 
each  fund  will  liegin  with  either  •  lero  remaining 
amount  or  a  remaining  amount  calculated  pursuant 
to  new  Sulwection  26(d)(2)(C)  on  ihe  l>asis  of  its 
historical  sales  and  charges  (see  Question  11). 

*  The  term  "appropriate  aggregate  cap"  refers  to 
the  appropriate  maximum  aggregate  sales  charge  for 
the  fund  in  question  as  specified  in  Subsection 
26(d)  of  the  new  Rule.  For  a  fund  with  an  asset- 
based  sales  charge  and  a  service  fee  (see  Questions 
16-26  with  respect  to  service  fees)  the  appropriate 
aggregate  cap  will  be  6.25  percent  of  total  new  gross 
sales.  For  a  fund  with  an  asset -tiased  sales  charge 
and  no  service  fee  the  appropriate  aggregate  cap 
will  be  7.25  percent  of  total  new  gross  sales. 


makes  payments  of  an  asset-based  sales 
charge,  but  In  no  event  less  frequently  than 
once  each  calendar  quarter.  Thus,  for 
example,  a  fund  that  pays  an  asset-based 
sales  charge  quarterly  should  calculate  its 
remaining  amount  at  least  quarterly,  and  a 
fund  that  pays  daily  should  calculate  its 
remaining  amount  daily. 

Question  #2:  How  would  a  fund  that  pays 
asset-based  sales  charges  quarterly  make 
monthly  calculations  of  its  remaining  amount 
(I.e.,  what  happens  when  the  fund's  payment 
period  Is  different  from  the  period  for  which 
It  calculates  its  remaining  amount)?  How 
should  such  a  fund  calculate  Interest? 

Answer  The  remaining  amount  would  be 
calculated  by  multiplying  the  appropriate 
aggregate  cap  times  new  gross  sales  for  the 
month,  subtracting  any  front-end  or  deferred 
sales  charges  collected  and  any  asset-based 
sales  charges  accrued  during  the  month.  The 
remaining  amount  for  the  month  is  then 
added  to  any  pre-existing  remaining  amotmt 
and  interest  on  the  entire  remaining  amount 
is  then  calculated  In  the  manner  described  in 
Questions  3  and  4. 

A  fund  may  also  track  a  separate  "balance 
for  Interest,"  which  would  be  the  appropriate 
aggregate  cap  times  new  gross  sales  for  the 
period,  minus  any  front-end,  deferred,  or 
asset-based  sales  charges  collected  during  the 
period,  and  then  added  to  any  pre-«xlstlng 
"balance  for  Interest."  This  new  "balance  for 
Interest"  (to  which  the  prime  rate,  or  an 
average  of  the  prime  rates  for  the  period,  plus 
one  percent,  would  be  applied)  differs  from 
the  hind's  remaining  amoimt  before  Interest 
as  described  above  In  that  asset-based  sales 
charges  accrued  but  not  paid  would  not  be 
deducted.  Thus,  Interest  can  be  assessed  on 
the  amount  represented  by  the  accrued,  but 
unpaid,  asset-based  sales  charges.  This 
difference  in  the  balance  used  to  calculate 
Interest  takes  Into  account  the  fact  that  a  fund 
underwriter  that  advances  money  to  pay  up 
front  for  distribution  costs  will  not  be 
reimbursed  until  the  asset-based  sales  charge 
is  actually  paid  to  the  underwriter. 

Question  *3:  The  Rules  permit  funds  to 
Increase  their  remaining  amount  by  adding 
interest  at  the  prime  rate  plus  one  percent. 
How  and  when  should  a  fimd  determine  the 
appropriate  interest  rate? 

Answer  NASD  Notice  to  Members  90-56 
(September  1990)  describes  the  prime  rate  as 
"the  most  preferential  rate  of  Interest  charged 
by  the  largest  commercial  banks  on  loans  to 
their  corporate  clients"  and  refers  to  the  rate 
published  dally  In  The  Wall  Street  Journal. 
Thus,  the  prime  rate  used  for  this  purpose 
should  be  the  rate  appearing  In  The  Wall 
Street  Journal,  which  represents  "the  base 
rate  on  corporate  loans  posted  by  at  least  75 
percent  of  the  nation's  30  largest  banks."  The 
prime  rate  in  effect  on  the  date  when  the 
fund  calculates  Its  remaining  amount  plus 
one  f>ercent  (see  Question  1)  If  the  fund 
calculates  dally  or,  alternatively,  if  a  fund 
calculates  Its  remaining  amount  less 
frequently,  an  average  of  the  prime  rates  over 
the  period  plus  one  percent  should  be  used 
to  calculate  the  amount  by  which  a  fimd  may 
Increase  Its  remaining  amount.  Funds 
generally  should  select  and  consistently  use 
one  of  the  above  two  alternatives. 

Question  «4:  To  calculate  the  increase  in  a 
fund's  remaining  amount  based  on  the 
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interest  allowed  (referred  to  in  Question  3), 
to  what  amount  should  the  prime  rate  plus 
one  percent  be  applied? 

AnsweR  Subparagraphs  (dM2)(A).  (B),  and 
(C)  of  Article  III,  Section  26  of  the  NASD 
Rules  of  Fair  Practice  refer  to  "interest 
charges  on  such  amount,"  and  "such 
amount"  is  the  appropriate  aggregate  cap  on 
sales  charges.  As  indicated  in  Notice  of 
Members  92-41  (August  1992).  however,  the 
NASD  intended  that  interest  be  calculated 
not  on  the  appropriate  aggregate  cap  but 
rather  on  the  fund's  remaining  amount  before 
the  current  interest  calculation  (i.e..  the 
portion  of  the  amount  permitted  to  bo 
charged  that  has  not  yet  been  paid).  In 
calculating  the  permitted  interest  allowance, 
the  fund  should  apply  the  appropriate 
interest  rate  (prime  plus  one  percent)  (see 
answer  to  Question  3)  to  its  remaining 
amount  or  "balance  for  interest"  (see 
discussion  in  answer  to  Question  2).  For 
example,  if  a  fund  calculates  its  remaining 
amount  daily,  but  pays  asset-based  sales 
charges  monthly,  it  should  apply  the  prime 
rale  plus  one  percent  to  the  current  day's 
"balance  for  interest."  If  a  fund  calculates  its 
remaining  amount  monthly  and  pwys  asset- 
based  sales  charges  monthly,  it  should  apply 
an  average  of  the  month's  prime  rates  plus 
one  percent  to  its  average  remaining  amount 
for  the  month.  The  NASD  believes  that  if  a 
fund  adopts  a  particular  method  of  accruing 
or  paying  charges  and  calculating  its 
remaining  amount  and  interest,  it  must 
consistently  apply  and  adhere  to  the  chosen 
practices.  Funds  may  not  change  practices  for 
short-term  advantage  to  the  distributor  or 
underwriter. 

Questioa  #5:  If  a  fund's  remaining  amount 
reaches  zero,  what  do  the  Rules  require? 
Answer  If  a  fund's  remaining  amount 
reaches  zero  it  must  stop  accruing  asset- 
based  sales  charges  and  retain  any  deferred 
sales  charges  collected,  until  it  has  new  sales 
that  increase  the  remaining  amount.  In  the 
NASD's  view,  the  prudent  fund  whose 
remaining  amount  is  approaching  zero 
should  calculate  its  remaining  amount  on  a 
more  frequent  (even  daily)  basis  so  that  it 
stops  accruing  asset-based  sales  charges 
when  its  remaining  amount  reaches  zero. 
The  NASD  is  aware  that  in  many  cases 
front-end  sales  charges  are  paid  directly  to 
the  selling  member  through  deduction  of  the 
sales  charge  from  the  proceeds  of  sale; 
however,  front-end  sales  charges  deducted  by 
the  member  will  not  exceed  the  remaining 
amount  because  each  purchase  will  raise  the 
remaining  amount  and  the  increase  will  not 
be  consumed  by  the  frtint-end  sales  charge. 

Question  #6:  If  a  fund  generates  no  sales  or 
discontinues  selling  its  shares,  must  it  stop 
paying  any  asset-based  sales  charges? 

Answer  No.  The  Rule  provides  only  that 
the  fund  stop  paying  sales  charges  (either 
asset-based  or  deferred)  when  its  remaining 
amount  is  depleted.  A  fund  may  fail  to 
generate  sales  or  stop  selling  its  shares  before 
its  remaining  amount  is  exhausted. 

Question  #7:  For  purposes  of  determining 
when  a  fund  must  begin  to  retain  deferred 
sales  char^ges  because  the  remaining  amoimt 
has  been  exhausted,  must  the  fund  determine 
on  which  day  it  exhausted  the  remaining 
amount? 
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Answer.  The  requirement  that  the  fund 
retain  deferred  sales  charges  upon  exhausting 
its  remaining  amount  will  be  deemed  to  be 
met  if  the  fund  begins  to  retain  those  charges 
no  later  than  the  first  day  of  the  month 
following  the  month  during  which  the 
remaining  amount  was  depleted.  As  stated 
above,  a  fund  should  calculate  its  remaining 
amount  more  frequently  as  It  approaches 
zero.  In  addition,  a  fund  which  has  depleted 
its  remaining  amount  must  also  continue  to 
retain  deferred  sales  charges  in  subsequent 
months  until  its  remaining  amount  becomes 
positive  as  a  result  of  new  sales.  If  an 
underwriter/distributor  is  collecting  the 
deferred  sales  charges  in  such  cases,  It  has  an 
obligation  to  turn  such  amounts  over  to  the 
fund  immediately. 

Question  #8:  If  a  fund's  remaining  amount 
Is  depleted,  so  that  It  must  stop  accruing 
asset-based  sales  charges,  and  subsequently  it 
has  new  sales  which  result  In  a  positive 
remaining  amount,  can  it  resume  accruing 
asset-based  sales  charges  at  a  rate  that.  If 
annualized,  would  exceed  .75  percent  of  its 
assets  so  long  as  the  fund  pays  no  more  than 
.75  percent  for  the  year? 

Answer  No.  It  is  contrary  to  the  Intent  of 
the  Rule  for  a  member  to  sell  the  shares  of 
a  fund  that  on  any  given  day  has  an  asset- 
based  sales  charge  in  excess  of  .75  percent 
calculated  on  an  annualized  basis. 

Question  »9:  If  a  fund  has  depleted  its 
remaining  amount  and  is  retaining  deferred 
sales  charges,  but  subsequently  has  new  sales 
that  result  in  a  positive  remaining  amount, 
can  the  underwriter  recoup  the  deferred  sales 
charges  that  were  previously  paid  to  the  fund 
if  the  remaining  amount  increase  occurs 
within  the  same  fiscal  period  as  exhaustion 
of  the  remaining  amount? 

Answer  No.  Allowing  the  underwriter  to 
recoup  deferred  sales  charges  paid  to  the 
fund  In  these  circumstances  Is  not  consistent 
with  the  intent  of  the  Rules. 

Question  #10:  Can  assets  acquired  through 
a  statutory  merger  or  a  purchase  of  assets  for 
shares  be  treated  as  new  sales  under  the 
Rules? 

Answer  But  if  a  fund  acquires  a  fund  with 
an  asset-based  sales  charge  and  a  remaining 
amount,  the  acquiring  fund  is  permitted  (not 
required)  to  add  the  acquired  hind's 
remaining  amount  to  its  own  remaining 
amount.  Further,  this  remaining  amount 
carry-over  is  not  limited  to  funds  with  the 
same  underwriter. 

II.  Retroactive  Calculation  of  Remaining 
Amounts 

Subparagraph  26(d)(2)(C)  permits  a  fund  to 
"look  back"  to  sales  which  occurred  before 
the  effective  date  of  the  Rules  to  calculate  its 
remaining  amount  as  of  the  effective  date  of 
the  Rules.  The  following  questions  and 
answers  address  issues  related  to  the 
determination  of  a  fund's  starting  balance.* 

Question  #11:  Subparagraph  (d)(2)(C)  of 
Article  III.  Section  26  permits  a  fund  to 
increase  Its  remaining  amount  to  take  into 
account  sales  made  between  the  time  the 
fund  first  adopted  an  asset-based  sales  charge 


•Th«  tann  "starting  balanca"  m  used  in  this 
Notica  meaiu  the  reaiainuig  amount  of  the  fund  as 
of  the  affective  date  of  the  Rule  calculated  pursuant 
to  new  subsection  26(d)(2MC). 


and  July  7, 1993  (the  effective  date  of  the  new 
provisions).  How  should  a  fund  calculate  the 
appropriate  remaining  amount  as  of  that 
date? 

Answer  To  calculate  lu  starting  balance, 
a  fund  looks  back  to  the  date  when  it  began 
paying  an  asset-based  sales  charge.  It 
calculates  the  appropriate  aggregate  cap 
based  on  new  gross  sales  6^m  that  date, 
subtracts  actual  sales  charges  paid  or  accrued 
from  that  date  (including  asset-based,  front- 
end,  and  deferred)  and  adds  interest  as 
permitted  under  the  Rules  (see  answer  to 
Question  16).  This  amount  is  the  fund's 
starting  balance  as  of  July  7,  1993.  For 
purposes  of  this  provision  the  NASD  will 
deem  a  fund  to  have  begun  paying  an  asset- 
based  sales  charge  only  if  it  was  actually 
paying  the  charge.  A  fund  with  an  approved 
asset-based  sales  charge  which  was  never 
implemented  (sometimes  referred  to  as  a 
"defensive  12b-l  Flan")  may  not  rely  on  this 
provision. 

Question  «12:  Must  a  fund  calculate  its 
starting  balance  on  the  same  basis  as  it  will 
calculate  its  remaining  amount  after  July  7. 
1993? 

Answer  No.  A  fund  is  not  required  to 
calculate  its  starting  balance  on  the  same 
basis  as  it  will  calculate  its  remaining 
amoimt  after  the  new  provisions  take  effect. 
This  flexibility  is  intended  to  accommodate 
funds  that,  for  example,  may  wish  to  do  daily 
calculations  going  forward  but  might  not 
have  the  ability  to  make  daily  calculations 
based  on  prior  sales.  Thus,  notwithstanding 
the  answer  to  Question  1,  a  fund  need  not 
make  its  retroactive  calculations  on  the  same 
or  greater  frequency  as  the  fund  paid  asset- 
based  sales  charges. 

Question  #13:  In  determining  the  starting 
balance,  may  a  fund  with  an  asset-based  sales 
charge  exclude  fees  paid  pursuant  to  a  12b- 
1  plan  that  meet  the  definition  of  "service 
fees"  under  the  new  NASD  provisions  &t)m 
the  required  reduction  representing  actual 
sales  charges  paid? 

Answer  Yes.  As  noted  in  Question  11,  a 
fund  is  permitted  to  make  these  calculations 
as  though  the  new  provisions  (including  all 
definitions  thereunder)  had  been  in  effect 
from  the  time  an  asset-based  sales  charge  was 
adopted.  Therefore,  to  the  extent  "service 
fees"  (as  defined  in  subparagraph  (b)(9)  of  the 
amended  Rules  and  discussed  in  Questions 
17-25),  whether  or  not  separately  described 
as  service  fees  at  the  time,  were  actually  paid 
by  the  fund,  the  amount  of  such  fees  not 
exceeding  .25  percent  may  be  excluded  from 
the  reduction  representing  asset-based  sales 
charges  paid.  The  fund's  records  must  be 
sufficiently  detailed  to  identify  pa>Tnents  of 
fees  which  meet  the  definition  of  service  fees 
under  the  Rule.  A  fund  Is  not  permitted  a 
"fr^ebie"  exclusion  of  .25  percent  in  the 
absence  of  documentary  evidence  that  a 
service  fee  was  actually  paid.  A  fund  that  can 
establish  that  it  paid  a  service  fee  should  use 
the  6.25  percent  aggregate  cap  In  calculating 
Its  starting  balance. 

Question  «14:  In  determining  a  fund's 
starting  balance,  which  aggregate  limit 
should  be  applied  by  a  fund  with  an  asset- 
based  sales  charge  that  did  not  pay  a  service 
fee  before  the  effective  date  of  the  Rule  but 
that  will  pay  a  service  fee  after  the  effective 
date  of  the  Rule? 
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Answer  A  fund  that  did  not  pay  a  service 
fee  before  the  effective  date  may  use  the  7.25 
percent  limit  to  calculate  its  starting  balance. 
As  with  the  circumstances  described  in 
Question  13,  a  fund  that  paid  a  service  fee 
as  defmed  in  the  Rule  may  not  opt  to  use  the 
7.25  percent  limit  by  declining  to  declare  that 
it  paid  such  a  service  fee  if  its  records  show 
that  it  did.  By  the  same  reasoning,  a  fund  that 
paid  a  service  fee  for  only  a  portion  of  the 
prior  period  can  apply  the  7.25  percent  limit 
for  the  portion  of  the  period  during  which  it 
did  not  pay  a  service  fee. 

Question  *15'.  May  a  fund  that,  before  the 
effective  date  of  the  new  provisions,  has  had 
a  12b-l  plan  limiting  payments  under  the 
plan  to  a  level  lower  than  the  new  NASD 
aggregate  limits,  nonetheless,  use  the 
appropriate  aggregate  caps  to  calculate  its 
starting  balance? 

Answen  Yes.  The  new  Rules,  however,  do 
not  amend  a  fund's  12b-l  plan  and  permit 
it  to  pay  more  than  specified  in  the  plan  if 
such  a  plan  has  limits  that  are  lower  than  the 
limits  in  the  new  Rules. 

Question  #16:  If  a  fund  calculates  its 
starting  balance  without  making  interim  (e.g., 
monthly,  quarterly,  etc.)  calculations,  how 
should  the  appropriate  interest  allowance  be 
calculated? 

Answer.  A  fund  that  calculates  its  starting 
balance  based  on  new  sales  from  the  date  of 
adopting  an  asset-based  sales  charge  until  the 
effective  date  of  the  amended  Rules  without 
making  interim  calculations  should  apply  the 
average  of  the  prime  rates  for  the  period,  plus 
one  percent,  to  an  estimate  of  the  average 
remaining  amount  over  that  period. 

III.  Service  Fees 

Question  »17;  What  does  the  term  "service 
fees"  include  or  exclude? 

Answer  The  term  "service  fees"  is  defined 
in  subparagraph  (b)(9)  of  the  amended  Rules 
to  mean  "payments  by  an  investment 
company  for  personal  service  and.'or  the 
maintenance  of  shareholder  accounts."*  As 
noted  in  the  explanation  section  of  NASD 
Xolice  to  Members^O-56  (September  1990), 
the  term  "service  fees"  is  not  intended  to 
include  transfer  agent,  custodian,  or  similar 
fees  paid  by  funds.  In  addition,  the  phrase  is 
not  intended  to  include  charges  for  the 
maintenance  of  records,  recordkeeping,  and 
related  costs  Notice  to  Members  92-41 
(August  1992)  states  that  "ser\ice  fees  are 
intended  to  be  distinguishable  from  other 
fees  as  a  payment  for  personal  service 
provided  to  the  customer.  It  is  essentially 
intended  to  compensate  members  for 
shareholder  liaison  services  they  provide, 
such  as,  responding  to  customer  inquiries 
and  providing  information  on  their 
investments.  It  is  not  intended  to  apply  to 
fees  paid  to  a  transfer  agent  for  performing 
shareholder  services  pursuant  to  its  transfer 
agent  agreement.  This  fee  does  not  include 


"  The  tenn  "service  fees,"  intended  to  describe 
payments  that  compensate  members  for  providing 
personal  service  and  maintenance  of  shareholder 
accounts,  is  being  substituted  for  the  previously 
used  term  "trail  commission."  The  NASD  believes 
the  term  "service  fees"  more  accurately  describes 
the  intent  of  the  payments  and  intends  that  the  term 
"trail  commission"  not  be  used  in  the  future  to 
describe  such  payments 


recordkeeping  charges,  accounting  expenses, 
transfer  costs,  or  custodian  fees."  Finally,  the 
fact  that  a  fund  pays  a  fee  pursuant  to  a 
"shareholder  servicing"  or  similarly 
described  plan  does  not  conclusively 
determine  whether  the  fee  or  any  portion 
thereof  constitute  a  "service  fee"  for 
purposes  of  the  Rules. 

In  broad  categories  the  term  does  not 
include  subtransfer  agency  services, 
subaccounting  services,  or  administrative 
services.  Specific  services  not  covered  by  the 
term  "service  fee"  include: 

•  Transfer  agent  and  subtransfer  agent 
services  for  beneficial  owners  of  the  fond 
shares. 

•  Aggregating  and  processing  purchase 
and  redemption  orders. 

•  Providing  beneficial  owners  with 
statements  showing  their  positions  in  the 
investment  companies. 

•  Processing  dividend  payments. 

•  Providing  subaccounting  services  for 
fund  shares  held  beneficially. 

•  Forwarding  shareholder 
communications,  such  as  proxies, 
shareholder  reports,  dividend  and  tax 
notices,  and  updating  prospectuses  to 
beneficial  owners. 

•  Receiving,  tabulating,  and  transmitting 
proxies  executed  by  beneficial  owners. 

Question  #18:  Hew  does  a  fund  that  pays 
a  member  a  single  fee  for  investment 
advisor)',  administrative,  shareholder  liaison, 
and  other  services  comply  with  the  limitation 
on  service  fees  in  the  new  Rule? 

Answer  To  comply  with  the  Rule  a    ■ 
member  receiving  such  a  fee  pursuant  to  an 
omnibus  servicing  pl.ir.  inust  identify  those 
portions  of  the  fee  which  are  covered  by  the 
limitations  of  the  Rule  and  ensure  that  the 
fees  comply.  There  is  no  restriction  on  such 
fees  in  general,  provided  the  member  can 
demonstrate  compliance  with  the  Rule. 

Question  #19:  Are  ser\-ice  fee  payments 
limited  to  .25  ptercent? 

Answer  Yes.  A  fund  may  not  pay  more' 
than  .25  percent  and  treat  such  payments  as 
service  fees  for  purposes  of  the  Rales.  This 
applies  whether  payments  are  made  directly 
by  the  fund  or  through  the  underwriter/ 
adviser  as  a  conduit.  The  new  Rule  does  not 
apply  to  additional  amounts  paid  by  the 
underwriter  or  adviser  out  of  its  own 
resources.  However,  such  additional  amounts 
should  not  be  called  service  fees. 

Question  #20:  Can  an  underwriter/adviser 
take  the  .25  percent  from  the  fund  and 
reallocate  it  so  that  some  dealers  receive 
more  and  some  less  than  .25  percent? 

Answer  No.  This  violates  the  intent  of  the 
Rule. 

Question  #21:  Subparagraph  (d)(5)  imposes 
a  limit  on  service  fees  paid  to  any  member 
of  .25  percent  of  the  average  annual  net  asset 
value  of  shares  sold.  Does  this  include  shares 
acquired  through  reinvestments  of 
distributions  paid  on  shares  sold  by  that 
member? 

Answer  Yes.  The  NASD  intended  to  have 
the  limit  apply  to  shares  acquired  through 
distribution  reinvestilents  as  well  as  shares 
actually  sold.  f 

Question  #22:  May*  fund  determine  that 
it  is  in  compliance  with  the  limits  on  service 
fees  by  referring  to  the  level  of  its  net  assets 


ousea  sun 
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on  the  dates  on  which  it  calculates  payments 
of  service  fees? 

Answrer  Yes.  The  fund  should  determine 
that  it  is  in  compliance  with  the  limits  on 
service  fees  that  can  be  paid  consistent  with 
its  method  for  calculating  such  fees.  That  is, 
a  fund  that  uses  a  specific  record  date  to 
calculate  service  fees  should  use  its  net  assets 
on  such  date,  while  a  fund  that  calculates 
fees  based  on  average  assets  during  a  specific 
period  should  use  the  average  net  assets 
during  such  period  (e.g.,  monthly  or 
quarterly). 

Question  #23:  Is  there  a  clear  distinction 
between  asset-based  sales  charges  and  service 
fees? 

Answer  Yes. 

Question  #24:  If  an/item  is  a  service  fee,  is 
it  outside  the  scope  of  the  Rule's  limits  on 
sales  charges? 

Anstver  Yes. 

Question  #25;  Is  a  fund's  service  fee 
counted  as  part  of  the  12b-l  fees? 

Answer  Whether  SEC  Rule  12b-l  requires 
service  fees  to  be  included  in  a  12b-l  plan 
is  not  addressed  by  the  NASD's  Rule.' 

IV.  Exchanges 

The  following  questions  address  exchanges 
or  transfers  between  funds  in  the  same 
family,  and  the  transfer  of  a  portion  of  a 
remaining  amount  corresponding  to  the 
amount  exchanged.  Noiwithstanding  the 
extensive  discussion  of  exchanges,  there  is 
no  obligation  in  the  Rule  to  transfer  any 
remaining  amount. 

Question  #26:  If  Fund  A  chooses  to 
increase  its  remaining  amount  based  on 
exchanges  from  Fund  B  (a  fund  within  the 
same  complex),  thus  requiriiig  the  deduction 
of  a  corresfKjnding  amount  from  the 
remaining  amount  of  Fund  B,  must  Fund  B 
treat  exchanges  from  Fund  A  in  the  same 
manner? 

Answer  Yes,  except  as  provided  in 
Question  30.  This  requirement  will  help 
ensure  that  inequities  do  not  result  as 
between  the  two  funds. 

Question  #27:  By  what  amount  should 
Fund  A  increase  its  remaining  amount  based 
on  exchanges  from  Fund  B? 

Answer  As  indicated  in  NASD  Notice  to 
Members  90-56  (September  1990),  a  fund 
may  increase  its  remaining  amount  by 
treating  the  shares  received  through  an 
exchange  as  new  gross  sales  (if  the  amount 
of  such  increase  is  deducted  from  the 
remaining  amount  of  the  fund  out  of  which 
shares  are  exchanged.)  However,  funds  may 
choose  to  transfer  less  than  this  maximum 
amount  allowed  pursuant  to  a  fund  piolicy 
that  is  consistently  applied  in  accordance 
with  Question  26.  Funds  may  determine  to 
transfer  some  portion  of  the  remaining 
amount,  rather  than  the  maximum  amount 
allowed,  for  a  variety  of  reasons.  For 
example,  applying  the  applicable  maximum 
sales  charge  to  the  exchanged  shares  to 
determine  the  amount  of  the  increase  in 
Fund  A's  remaining  amount — as  will  be  the 
case  if  exchanges  are  treated  as  new  gross 


'The  SEC  has  stated  that  "(wlhether  particular 
shareholder  or  othOT  services  are  starting  balance" 
as  used  in  this  Notice  means  the  remaining  amount 
of  the  fund  as  of  the  effective  date  of  the  Rule 
calculated  pursuant  to  new  Subsection  26(d)(2)(C). 


sales— does  not  take  into  account  that  asset- 
based  sales  charges  already  have  been 
assessed  on  those  shares  or  that  they  may 
have  been  in  the  original  fund  for  some 
period  of  time,  during  which  that  funds's 
remaining  amount  was  depleted. 

Examples  of  policies  that  funds  might 
adopt  under  which  less  than  the  maximum 
amount  allowed  of  the  remaining  amount 
would  be  transferred  include,  but  are  not 
limited  to:  (1)  a  policy  pursuant  to  which  a 
percentage  of  Fund  B's  remaining  amount 
that  is  the  same  as  the  percentage  of  net 
assets  of  Fund  B  being  exchanged  into  Fund 
A  is  added  to  Fund  A's  remaining  amount; 
(2)  a  policy  under  which  a  percentage  less 
than  the  maximum  appropriate  aggregate  cap, 
that  takes  into  consideration  the  aging  of  the 
exchanged  shares  (e.g.,  2  percent  rather  than 
6.25  percent),  is  applied  to  the  amount  being 
transferred  from  Fund  B  to  Fund  A;  or  (3)  a 
policy  under  which  the  applicable  sales 
charge  is  multiplied  by  the  value  of  the 
exchanged  shares  at  the  time  of  their  original 
purchase  (as  opposed  to  Iheir  value  at  the 
time  of  the  exchange)  for  purposes  of 
determining  the  increase  in  Fund  A's 
remaining  amount. 

Question  #28:  If  Fund  A,  which  has  an 
asset-based  sales  charge,  receives  an 
exchange  from  Fund  B,  which  does  not  have 
an  asset-based  sales  charge  (and,  therefore, 
no  "remaining  amount"  from  which  to 
deduct  an  increase  in  Fund  A's  remaining 
amount)  may  it  increase  its  remaining 
amount?  This  could  occur,  for  example, 
where  a  fund  complex  uses  a  money  market 
fund  (Fund  B)  as  the  initial  repository  for 
investments  which  will  thereafter  be 
transferred  periodically  into  an  equity  fund 
(Fund  A)  pursuant  to  a  "dollar-cost 
averaging"  program. 

Answer  In  this  case  Fund  A  could  treat 
the  amount  exchanged  as  new  gross  sales  for 
purposes  of  the  Rule  even  though  there  is  no 
"remaining  amount"  in  Fund  B  from  which 
to  deduct  Fund  A's  increase.  If  Fund  A  does 
so.  however,  it  should  decrease  its  remaining 
amount  on  any  exchange  from  Fund  A  to 
Fund  B.  this  treatment  would  be  the  same 
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whether  the  investor  originally  invested  in 
Fund  A  directly  or  exchanged  Fund  B  shares 
for  Fund  A  shares. 

Question  #29:  By  what  amount  may  a  fund 
increase  its  remaining  amount  based  on 
exchanges  from  a  fund  that  has  a  front-end 
sales  charge? 

An«w8n  The  fund  into  which  shares  are 
exchanged  may  increase  its  remaining 
amount  by  an  amount  that  is  no  more  than  - 
the  appropriate  aggregate  cap,  minus  the 
other  fund's  maximum  front-end  sales  charge 
(but  not  m  any  event  less  than  zero),  times 
the  amount  being  exchanged,  in  order  to 
reflect  appropriately  the  assessment  of  the 
initial  sales  charges.  This  requirement 
applies  whether  or  not  the  front-end  sales 
charge  fund  has  an  asset-based  sales  charae 

Question  #30:  What  happens  if  the  fund 
from  which  shares  are  being  exchanged  has 
already  exhausted  its  remaining  amount? 

AnsMfer  No  remaining  amount 
adjustments  should  be  made  in  this  instance 
as  the  underwriter/adviser  has  already 
received  all  monies  due  from  the  prior  sale. 

Question  #31:  What  happens  if  an 
exchange  is  made  from  a  hind  that  has  not 
exhausted  its  remaining  balance  to  one  that 
has? 

Anawer  If  the  fund's  general  policy  on 
exchanges  calls  for  the  transfer  of  remaining 
amounts,  then  an  appropriate  amount  may  be 
transferred  between  the  two  funds. 

Question  #32:  How  are  exchanges  before 
the  effective  date  of  the  Rule  amendments 
treated? 

Answer  A  fund  may  treat  these  exchanges 
in  any  manner  that  would  be  permitted  for 
exchanges  occurring  after  the  amendments 
become  effective  (including  choosing  not  to 
make  any  adjustments  based  on  exchanges), 
as  long  as  any  method  chosen  is  applied 
consistently  for  the  entire  period. 

Question  #33:  Can  different  funds  within 
the  same  fund  complex  have  different 
policies  regarding  exchanges? 

Answer  Yes,  as  long  as  each  fund  treats 
exchanges  into  it  from  any  other  fund  the 
same  as  that  other  fund  treats  exchanges  from 
the  first  fund,  as  set  forth  in  Question  26 


(subject  to  the  exception  described  in 
Question  30  concerning  funds  that  have 
exhausted  their  remaining  amounts).  Thus,  a 
fund's  policy  regarding  treatment  of 
exchanges  may  differ  depending  on  the  hind 
from  which  the  exchange  comes  or  to  which 
it  goes. 

V.  Miscellaneous         * 

Question  #34:  May  a  particular  class  of 
securities  within  a  given  portfolio  of  a  fund 
be  referred  to  as  a  "no  load"  class,  provided 
that  the  particular  class  has  no  front-end  or 
deferred  sales  charges,  and  has  no  asset- 
based  sales  charges  and/ or  service  fees 
aggregating  more  than  .25  percent,  but  where 
other  classes  of  securities  within  the  same 
portfolio  do  have  front-end  or  deferred  sales 
charges  or  asset-based  fees  in  excess  of  .25 
percent? 

Answer  Yes.  Notice  to  Members  90-56 
(September  1990)  requesting  member  vote  on 
the  new  Rule  stated  "(t)he  Board  considers 
each  class  of  shares  and  each  series  to  be  a 
separate  investment  company  for  purposes  of 
the  sales  charge  Rule." 

Question  #35:  The  NASD's  Rule  separately 
defines  asset-based  sales  charges  and  service 
fees.  How  should  a  fund  that  pays  both  asset- 
based  sales  charges  and  service  fees  pursuant 
to  a  Rule  12b-l  plan  make  disclosure  that 
complies  with  the  SEC's  Form  N-l  A,  and  at 
the  same  time  make  clear  that  the  fiind  is 
complying  with  the  NASD's  Rule? 

Answer  Form  N-IA  requires  adequate 
disclosure  of  fees  paid  and  charges  imposed 
by  a  mutual  fund.  While  the  NASD  does  not 
take  a  position  on  the  adequacy  of 
disclosures  in  Forms  N-IA.  either  in  general 
or  in  specific  cases,  in  many  cases  the 
principal  source  of  information  for  a  member 
firm  for  such  fees  will  be  the  prospectus. 
Funds  would  be  well  advised  to  include 
prospectus  disclosure  regarding  the  fees  paid 
and  charges  imposed  in  a  manner  sufficient 
for  member  firms  to  prove  that  they  can  sell 
the  fund's  shares  in  compliance  with  the 
NASD's  Rules. 


iCOMPREHENS.VE  EXAMPLE  SHOWING  REMAINING  AMOUNT.  BALANCE  FOR  INTEREST.  AND  INTEREST  CALCULATIONS 


Balance  forward  from  prior  calculation: 

New  gross  sales  for  month 

Appropriate  aggregate  cap  .„ ...."."..."!." 

Deferred  sales  charges  collocted  fof  month  .".. 
Asset-based  sales  charges  accrued  for  month 
Asset-twsed  sales  charges  paid  during  rronth  

Balance  before  interest 

Interest  calculation:  

Average  balance  for  interest  [(Beginning  ♦  ©nding)/2] 
Interest  rate  (average  prime  +  1%)/12 

Balance  at  end  of  nwnth  1: 

New  gross  sales  for  month 

Appropriate  aggregate  cap "", 

Deferred  sales  charges  collected  for  VrJonm"""!] 

Asset-based  sales  charges  accrued  for  month 
Asset-based  sales  charges  paid  during  month  .. . 


Remaining 
anxxjnt 


10,000.000 
6.25% 


307,500 
0.5833% 


625,000 

(10,000) 

(3,000) 


Balance  for  Irv 
terest 


625.000 
(10.000) 


612.000 


20.000,000 
6.25% 


1,794 


613.794 


1.250,000 
(45,000) 
(12.000) 


0^ 

615.000 


1.794 


616.794 


1,250,000 
(45,000) 
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COMPREHENSJVE  EXAMPLE  SHOWWQ  REMAINING  AMOUffT.  BALANCE  FOR  INTEREST.  AND  INTEREST  CALCULATtONS-COfUinued 


Balance  before  Interesf 

Interest  calculation: 

Average  baiarKe  for  Interest  [(Beginning  ■*■  endlng)/2] 
interest  rata  (average  prime  ♦  1%)/12 

Batance  at  and  of  mortti  2 ™ 

New  gross  sales  tor  month „ „ _. 

Appropriate  aggregate  cap  

Deterred  sales  charges  collected  fof  month 

Asset-based  sales  charges  accrued  tor  month 

Asset-based  sales  charges  paid  dunng  month: 

(Equals  3  rTX)nth8  accrued)  


Remaining 
amount 


Balance  before  Interest „„.„ 

Interest  caiacutation: 

Average  balance  tor  interest  [(Beginning  >  endir>gy2] 
Interest  rata  (average  prime  ♦  1%yi2 


Balance  at  end  of  month  3 


Assumptions  used: 

•  Fund  has  a  service  fee,  therefore  appropriate  aggregate  cap  =  6  25  percent. 

*  Fund  calculates  remaining  balance  monthly,  based  on  aggregate  data  for  nrKanth. 

*  Fund  pays  asset-based  sales  charges  at  end  of  quarter. 

•  Prime  rate  \*as  6  percer^t  (or  enore  period. 


1.219,294 
0.5833% 


20,000,000 
625% 


2,404,406 
0;5833% 


1,806,794 


7.113 


1.813.906 

1^50,000 
(60.000) 
(24,000) 


2,979.906 


14,026 


Balance  for  In- 
terest 


1.821.794 


7,113 


1,828.906 


1.250,000 
(60,000) 


(39.000) 


2,979,906 


14,026 


2.993,932 


2,993,932 


Text  of  Section  26  of  the  Rules  of  Fair 
Practice  Reflecting  Amendments  Approved 
By  the  SEC  in  SR-NASD~91-€1 

Investment  Companies 

Sec  26 


Definitions 

(b)  •  *  * 

•         •         •         •         • 

(4)  Person  shall  mean  "percent"  as  defined 
in  the  Investment  Company  Act  of  194a 

(8)  "Sales  charge"  and  "sales  charges"  as 
used  in  subsection  (d)  of  this  section  shall 
mean  all  charges  or  fees  that  are  paid  to 
finance  sales  or  sales  promotion  expenses, 
including  front-end.  deferred  and  asset-based 
sales  charges,  excluding  charges  and  fees  for 
ministerial,  recordkeeping  or  administrative 
activities  and  investment  management  fees. 
For  purposes  of  this  section,  members  may 
rely  on  the  sales-related  fees  and  charges 
disclo*ed  in  the  prospectus  of  an  investment 
company. 

(A)  A  "front-end  sales  charge"  is  a  tales 
charge  that  is  included  in  the  public  offering 
price  of  the  shares  of  an  investment 
company. 

(B)  A  "deferred  sales  charge"  is  a  sales 
chaise  that  is  deducted  from  the  proceeds  of 
the  redemption  of  shares  by  an  investor, 
excluding  any  such  charges  that  are  (i) 
nominal  and  are  for  services  in  connection 
with  a  redemption  or  (ii)  to  discourage  short- 
term  trading,  that  are  not  used  to  finance 
sales-related  expenses,  and  that  are  credited 
to  the  net  assets  of  the  investment  company. 

(C)  An  "asset-based  sales  charge"  is  a  sales 
charge  that  is  deducted  from  the  net  assets 
of  an  investment  company  and  does  not 
indude  a  service  fee. 


(9)  "Service  fees"  as  used  in  subsection  (d) 
of  this  section  shall  mean  payments  by  an 
investment  company  for  piersonal  service 
and/or  the  maintenance  of  shareholder 
accounts. 

(10)  "Prime  rale"  as  used  in  subsection  (d) 
of  this  section  shall  mean  the  most 
preferential  interest  rate  on  corporate  loans  at 
large  U.S.  money  center  commercial  banks. 

Sales  Charges 

(d)  No  member  shall  offer  or' sell  the  shares 
of  any  open-end  investment  company  or  any 
"single  payment"  investment  plan  issued  by 
a  tmit  investment  trust  (collectively 
"investment  companies")  registered  under 
the  Investment  Company  Act  of  1940  if  the 
sales  charges  described  in  the  prospectus  are 
excessive.  Aggregate  sales  charges  shall  be 
deemed  excessive  if  they  do  not  conform  to 
the  following  provisions. 

(1)  Investment  Companies  Without  an 
Asset-Based  Sales  Charge: 

(A)  Front-end  and/or  deferred  sales  charges 
described  in  the  prospectus  which  may  be 
imposed  by  an  investment  company  without 
an  asset-based  sales  charge  shall  not  exceed 
8.5%  of  the  offering  price. 

(B)(i)  Dividend  reinvestment  may  be  made 
available  at  net  asset  value  per  share  to  any 
person  who  requests  such  reinvestment. 

(ii)  If  dividend  reinvestment  is  not  made 
available  as  specified  in  subparagraph  (B)(i), 
the  maximum  aggregate  sales  charge  shall  not 
exceed  7.25%  of  the  offering  price. 

(C)(i)  Rights  of  accumulation  (cumulative 
quantity  discounts)  may  be  made  available  to 
any  person  in  accordance  with  one  of  the 
alternative  quantity  discount  schedules 
provided  in  subparagraph  (D)(i)  below,  as  in 
effect  of  the  date  the  right  is  exercised. 

(ii)  If  rights  of  accumulation  are  not  made 
available  on  terms  at  least  as  fevorable  as 


those  specified  in  subparagraph  (C)(i)  the 
maximum  aggregate  sales  charge  shall  not 
exceed: 

(A)  8%  of  offering  price  if  the  provisions 
of  subparagraph  {B)(i)  are  met;  or 

(b)  6.75%  of  offering  price  if  the  provisions 
of  subparagraph  (B)(i)  are  not  met. 

(D)(i)  Quantity  discounts,  if  offisred,  shall 
be  made  available  on  single  purchases  by  any 
person  in  accordance  with  one  of  the 
foUowring  two  alternatives. 

(a)  A  maximum  aggregate  sales  charge  of 
7.75%  on  purchases  of  $10,000  or  more  and 
a  maximum  aggregate  sales  charge  of  6.25% 
on  purchases  of  $25,000  or  more,  or 

(b)  A  maximum  aggregate  sales  charge  of 
7.50%  on  pim:ha8es  of  515,000  or  more  and 
a  maximum  aggregate  sales  charge  of  6.25% 
on  purchases  of  $25,000  or  more. 

(ii)  If  quantity  discounts  are  not  made 
available  on  terms  at  least  as  favorable  as 
those  specified  in  subparagraphs  (D)(i)  the 
maximum  aggregate  sales  charge  shall  not 
exceed: 

(a)  7.75%  of  the  offering  price  if  the 
provisions  of  subparagraphs  (B)(i)  and  (C)(1) 
are  met. 

(b)  7.25%  of  the  offering  price  if  the 
provisions  of  subparagraph  (B)(i)  are  met  but 
the  provisions  of  subparagraph  (CHi)  are  not 
met 

(c)  6.50%  of  the  offisring  price  if  the 
provisions  of  subparagraph  (C)(i)  are  met  but 
the  provisions  of  subparagraph  {B)(i)  are  not 
met 

(d)  6.25%  of  the  offering  price  if  the 
provisions  of  subparagraphs  (B)(i)  and  (CKi) 
are  not  met. 

(E)  If  an  investment  company  without  an 
asset-based  sales  charge  pays  a  service  fee, 
the  maximiun  aggregate  sales  charge  shall  not 
exceed  7.25%  of  the  offering  price. 

(F)  If  an  investment  company  without  an 
asset-based  sales  charge  reinvests  dividends 
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at  offering  price,  it  shall  not  offer  or  pay  a 
service  fee  unless  it  offers  quantity  discounts 
and  rights  of  accumulation  and  the  maximum 
aggregate  sales  charge  does  not  exceed  6.25% 
of  the  offering  price. 

(2)  Investment  Companies  With  an  Asset- 
Based  Sales  Charge: 

(A)  Except  as  provided  in  subfjjaragraphs 
(2)(C)  and  (2)(D).  the  aggregate  asset-based, 
front-end  and  deferred  sales  charges 
described  in  the  prospectus  which  may  be 
imposed  by  an  investment  company  with  an 
asset-based  sales  charge,  if  the  Investment 
company  has  adopted  a  plan  under  which 
service  fees  are  paid,  shall  not  exceed  6.25% 
of  total  new  gross  sales  (excluding  sales  from 
the  reinvestment  of  distributions  and 
exchanges  of  shares  between  investment 
companies  in  a  single  complex,  between 
classes  of  shares  of  an  investment  company 
with  multiple  classes  of  shares  or  between 
series  shares  of  a  series  investment  company) 
plus  interest  charges  on  such  amount  equal 
to  the  prime  rate  plus  one  percent  per 
annum.  The  maximum  front-end  or  deferred 
sales  charge  resulting  from  any  transaction 
shall  be  6.25%  of  the  amount  invested. 

(B)  Exospt  as  provided  in  subparagraphs 
(2)(C)  and  (2)(D).  if  an  investment  company 
with  an  asset-based  sales  charge  does  not  pay 
a  service  fee.  the  aggregate  asset-based,  front- 
end  and  deferred  sales  charges  described  in 
the  prospectus  shall  not  exceed  7.25%  of 
total  new  gross  sales  (excluding  sales  from 
the  reinvestment  of  distributions  and 
exchanges  of  shares  between  investment 
companies  in  a  single  complex,  between 
classes  of  shares  of  an  investment  company 
with  multiple  classes  of  shares  or  between 
series  shares  of  a  series  investment  company) 
plus  interest  charges  on  such  amount  equal 
to  the  prime  rate  plus  one  percent  per 
annum.  The  maximum  front-end  or  deferred 
sales  charge  resulting  from  any  transaction 
shall  be  7.25%  of  the  amount  invested. 

(C)  The  maximum  aggregate  sales  charge 
on  total  new  gross  sales  set  forth  in 
subparagraphs  (2)(A)  and  (B)  may  be 
increased  by  an  amount  calculated  by 
applying  the  appropriate  percentages  of 
6.25%  or  7.25%  to  total  new  gross  sales 
which  occurred  after  an  investment  company 
first  adopted  an  asset-based  sales  charge  until 
July  7. 1993,  plus  interest  charges  on  such 
amount  equal  to  the  prime  rate  plus  one 
percent  per  annum  less  any  front-end,  asset- 
based  or  deferred  sales  chai^ges  on  such  sales 
or  net  asserts  resulting  from  such  sales. 

(D)  The  maximum  aggregate  sales  charge  of 
an  investment  company  in  a  single  complex, 
a  class  of  shares  issued  by  an  investment 
company  with  multiple  classes  of  shares  or 
a  separate  series  of  a  series  investment 
company,  may  be  increased  to  include  sales 
of  exchangHs  shares  provided  that  such 
increase  is  deducted  from  the  maximum 
aggregate  sales  chaises  of  the  investment 
company,  class  or  series  which  redeemed  the 
shares  for  the  purpose  of  such  exchanges. 

(E)  No  nwinber  shall  offer  or  sell  the  shares 
of  an  investment  company  with  an  asset- 
based  sales  charge  if; 

(i)  The  amount  of  the  asset-lwsed  sales 
charge  exceeds  .75  of  1%  per  a-inum  of  the 
average  annual  net  assets  of  the  investment 
company,  or 


(ii)  Any  deferred  sales  charges  deducted 
from  the  proceeds  of  a  redemption  after  the 
maximum  cap  described  in  subparagraphs 
(2)(A),  (B),  (C).  and  (D)  has  been  attained  are 
not  credited  to  the  investment  company. 

(3)  No  member  or  person  associated  with 
a  member  shall,  either  orally  or  in  writing, 
describe  an  investment  company  as  being 
"no  load"  or  as  having  "no  sales  charge"  if 
the  investment  company  has  a  front-end  or 
deferred  sales  charge  or  whose  total  charges 
against  net  assets  to  provide  for  sales  related 
expenses  and/or  service  fees  exceed  .25  of 
1%  of  average  net  assets  per  annum. 

(4)  No  member  or  person  associated  with 
a  member  shall  offer  or  sell  the  securities  of 
an  investment  company  with  an  asset-based 
sales  charge  unless  its  prospectus  discloses 
that  long-term  shareholders  may  pay  more 
than  the  economic  equivalent  of  the 
maximum  frt>nt-end  sales  charges  permitted 
by  this  section.  Such  disclosure  shall  be 
adjacent  to  the  fee  table  in  the  fitint  section 
of  a  prosjjectus. 

(5)  No  member  or  person  associated  with 
a  member  shall  offer  or  sell  the  securities  of 
an  investment  company  if  the  service  fees 
paid  by  the  investment  company,  as 
disclosed  in  the  prospectus,  exceed  .25  of  1% 
of  its  average  annual  net  assets  or  if  a  service 
fee  paid  by  the  investment  company,  as 
disclosed  in  the  prospectus,  to  any  person 
who  sells  its  shares  exceeds  .25  of  1%  of  the 
average  annual  net  asset  value  of  such  shares. 

(FR  Doc.  93-6712  Filed  4-13-93;  8:45  am] 

BIUMO  CODE  MtO-«1-U 


Pnvestm«nt  Company  Act  Releas*  No, 
19392;  811-3272] 

Dreyfus  Liquid  Reserve  Fund,  Inc.; 
Notice  of  Application 

April  7. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT;  Dreyfus  Liquid  Reserve 
Fund.  Inc. 


RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPUCATION;  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE;  The  application  was  filed 
on  March  18.  1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  3. 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 


for  lavbryers.  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street  NW..  Washington,  DC  20549. 
Applicant.  144  Glenn  Curtiss  Boulevard, 
Uniondale.  New  York  11556-0144. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus.  Paralegal  Specialist,  at 
(202)  272-3023.  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  272- 
3018  pivision  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  an  open- 
end,  diversified  management  company 
under  the  Act  and  organized  as  a 
corporation  under  the  laws  of  the  State 
of  Maryland.  According  to  Commission 
records  on  September  29. 1981, 
Applicant  filed  a  Notification  of 
Registration  on  Form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  on  Form  N-IA  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933.  Applicant's  registration 
statement  was  declared  effective  on 
October  22. 1982.  Applicant  has  not 
commenced  a  public  offering  of  its 
shares. 

2.  Pursuant  to  written  consent  dated 
as  of  March  8. 1993.  the  Applicant's 
Board  determined  that  it  was  advisable 
and  in  the  best  interest  of  the  Applicant 
that  the  Applicant  be  dissolved  and 
liquidate  its  assets  and  that  the  proceeds 
from  the  liquidation  of  Applicant's 
shares  be  returned  to  the  Applicant's 
sole  stockholder.  The  Dreyfiis 
Corporation,  which  purchased  the 
shares  to  enable  the  Applicant  to  meet 
the  net  worth  requirements  of  section 
14(a)  of  the  Act.  Applicant  has  no  other 
securityholders. 

3.  As  of  the  date  of  this  application. 
Applicant  has  no  securityholders;  no 
assets,  debts  or  liabilities;  and  is  not  a 
party  to  any  htigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 
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For  the  SEC,  bv  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarUnd, 
Deputy  Secreiary. 
|FR  Doc  93-e644  Filed  4-13-93;  8:45  amj 

8ILUNC  COOC  MIO-OI-M 

pnvfl«tinent  Company  Act  ReiMM  No. 
13393:611-4348] 

Dreyfus  Long-Term  Govarranent  Fund; 
Notice  of  Application 

April  7. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistiation  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCATION:  Dreyfus  Long-Terra 
Government  Fund. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(0- 
SUMMARY  OF  APPtJCATK>N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FHJNG  DATE:  The  application  was  filed 
on  March  18, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  3. 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  144  Glenn  Curtiss  Boulevard, 
Uniondale.  New  York  11556-0144. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Diane  L.  Titus,  Paralegal  Speciali.st,  at 
(202)  272-3023,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (2C2)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPt^MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  an  open- 
end,  diversified  management  company 


under  the  Act  and  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
According  to  Commission  records  on 
July  8. 1985.  Applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act 
and  a  registration  statement  on  Form  N- 
lA  under  section  8(b)  of  the  Act  and 
under  the  Securities  Act  of  1933. 
Applicant's  registration  statement  was 
declared  effective  on  August  1, 1985. 
Applicant  has  not  commenced  a  public 
offering  of  its  shares. 

2.  Pursuant  to  written  consent  dated 
as  of  March  8, 1993,  the  Applicant's 
Board  determined  that  it  was  advisable 
and  in  the  best  interest  of  the  Applicant 
that  the  AppUcant  terminate  its 
existence  as  a  Massachusetts  business 
trust  and  liquidate  its  assets  and  that  the 
proceeds  from  the  liquidation  of 
Applicant's  shares  be  returned  to  the 
Applicant's  sole  shareholder,  The 
Dreyfus  Corporation,  which  purchased 
the  shares  to  enable  the  Applicant  to 
meet  the  net  worth  requirements  of 
section  14(a)  of  the  Act.  Applicant  has 
no  other  securityholders. 

3.  As  of  the  date  of  this  appUcation, 
Applicant  has  no  securityholders;  no 
assets,  debts  or  liabilities;  and  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC,  by  the  Pivision  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFaiiand, 

Dep  u  ty  Secretary. 

IFR  Doc.  93-6643  Filed  4-13-93;  8:45  am) 
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Pnvestment  Company  Act  Release  No. 
19394;  811-4274] 

Dreyfus  Special  Government  Money 
Market  Fund;  Notice  of  Application 

April  7, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistiation  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Dreyfus  Special  Government 

Money  Market  Fund. 

RELEVANT  ACT  SECTKW:  Order  requested 

under  section  8(f). 

SUMMARY  OF  APPUCATION:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company. 

FlUNG  DATE:  The  application  was  filed 

on  March  18, 1993. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
May  3, 1993.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  144  Glenn  Curtiss  Boulevard, 
Uniondale,  New  York  11556-0144. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  272-3023.  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  die 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  an  open- 
end,  diversified  management  company 
under  the  Act  and  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
According  to  Commission  records  on 
March  28. 1985,  Applicant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act 
and  a  registration  statement  on  Form  N- 
1 A  imder  section  8(b)  of  the  Act  and 
under  the  Securities  Act  of  1933. 
Applicant's  registration  statement  was 
declared  effective  on  July  15, 1985. 
Applicant  has  not  commenced  a  public 
offering  of  its  shares. 

2.  Pursuant  to  written  consent  dated 
as  of  March  8. 1993,  the  Applicant's 
Board  determined  that  it  was  advisable 
and  in  the  best  interest  of  the  Applicant 
that  the  Applicant  terminate  its 
existence  as  a  Massachusetts  business 
trust  and  liquidate  its  assets  and  that  the 
proceeds  from  the  liquidation  of 
Applicant's  shares  be  returned  to  the 
Applicant's  sole  shareholder.  The 
Dreyfus  Corporation,  which  purchased 
the  shares  to  enable  the  Applicant  to 
meet  the  net  worth  requirements  of 
section  14(a)  of  the  Act.  Applicant  has 
no  other  securityholders. 
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3.  As  of  the  date  of  this  application, 
Applicant  has  no  securityholders;  no 
assets,  debts  or  liabiliUes;  and  is  not  a 
party  to  any  litigation  or  adrainistraUve 
proceeding.  Applicant  is  neither 
engaged  in  nor  proposes  to  engage  in 
any  business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SBC.  by  the  Division  oflnvestment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  93-8642  Filed  4-13-93;  8:45  am) 

BILUNG  CODE  WIO-OI-M 


[Investment  Company  Act  Release  No 
19338:811-4696] 

Dreyfus  Strategic  World  Income; 
Notice  of  Application 

April  7,  1993. 

AGENCY:  Securities  and  Exchange 

Conimission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistratJon  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANT:  Dreyfus  Strategic  Worid 
Income. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8{f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  March  18, 1993. 

HEARING  OR  NOTinCAT)ON  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  3. 1993.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Se<:retary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant.  144  Glenn  Curtiss  Boulevard, 
Uniondale.  New  York  1155&-0144. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  SpeciaHst,  at 
(202)  272-3023,  or  Barry  D.  Miller, 
Senior  Special  Counsel,  at  (202)  272- 
3018  (Division  oflnvestment 
Management.  Office  of  Investment 
Company  Reguiaiionj. 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
apphcation.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  an  open- 
end,  diversified  management  company 
luider  the  Act  and  organized  as  a 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts. 
According  to  Commission  records  on 
June  4, 1986,  AppHcant  filed  a 
Notification  of  Registration  on  Form  N- 
8A  pursuant  to  section  8(a)  of  the  Act 
and  a  registration  statement  on  Form  N- 
1 A  under  section  8(b)  of  the  Act  and 
under  the  Securities  Act  of  1933. 
Applicant's  registration  statement  was 
declared  effective  on  April  7. 1987. 
Applicant  has  not  commenced  a  public 
offering  of  its  shares. 

2.  Pursuant  to  written  consent  dated 
as  of  March  8.  1993,  the  Applicant's 
Board  determined  that  it  was  advisable 
and  in  the  best  interest  of  the  Apphcant 
that  the  Applicant  terminate  its 
existence  as  a  Massachusetts  business 
trust  and  liquidate  its  assets  and  that  the 
proceeds  from  the  liquidation  of 
Applicant's  shares  be  returned  to  the 
Applicant's  sole  shareholder,  The 
Dreyfus  Corporation,  which  purchased 
the  shares  to  enable  the  Applicant  to 
meet  the  net  worth  requirements  of 
section  14(a)  of  the  Act.  Applicant  has 
no  other  securityholders. 

3.  As  of  the  date  of  this  application. 
Applicant  has  no  securityholders;  no 
assets,  debts  or  liabilities;  and  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  neither 
engaged  in  or  proposes  to  engage  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

For  the  SEC,  by  the  Division  of  Investment 
Managriment.  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  93-8645  Filed  4-13-93;  8:45  am) 

BILUNG  CODE  K10-01-M 


caused  by  excessive  rainfall,  tornadoes, 
flooding,  high  tides,  gale  force  winds, 
cold  temperatures  and  freezing 
conditions  beginning  on  March  12  and 
continuing  through  March  16. 1993. 

In  addition.  appficaOons  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of 
Jackson  in  the  State  of  Florida  may  be 
filed  until  the  specified  date  at  the 
aforementioned  location. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is  May 
12. 1993  and  December  13,  1993  for 
economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  April  7, 1993. 
Bernard  Kulik. 

Assistant  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  93-8637  Filed  4-13-93;  8:45  am| 

Bl  JJNO  COOC  MUfr-ei-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Dated:  April  8, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requiremenl(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  "Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2636- 
Amendment  #2] 

Florida  (And  Contiguous  Counties  in 
Georgia);  Declaration  of  Disaster  Loan 
Area 

The  above-numbered  Declaration  is 
hereby  amended,  effective  April  1, 1993, 
to  include  Calhoun  and  Charlotte 
Counties  in  the  State  of  Florida  as  a 
disaster  area  as  a  result  of  damages 


OMB  Number:  1545-0863. 

Regulation  ID  Number:  LR-2 18-78 
Final. 

Type  of  Review:  Extension. 

Title:  Product  Liability  Losses  and 
Accumulations  for  Product  Liability 
Losses. 

Description:  Generally,  a  taxpayer  who 
sustains  a  product  liability  loss  must 
carry  that  back  10  years.  However,  a 
taxpayer  may  elect  to  have  such  loss 
treated  as  a  regular  net  operating  loss 
under  section  172.  If  desired,  such 
election  is  made  by  attaching  a 
statement  to  the  tax  return.  This 


19514 


Federal  Register  /  Vol.  58,  No.  70  /  Wednesday,  April  14,  1993  /  Notices 


statement  will  enable  the  IRS  to 
monitor  compliance  with  the 
statutory  requirements. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5.000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,500  hours. 

0MB  Number:  1545-1126. 

Regulation  ID  Numbers:  INTL-01 21-90 
NPRM;  INTL-292-90  FINAL;  INTI^ 
361-89  FINAL;  and  INTI^103-89. 

Type  of  Review:  Extension. 

Title:  Treaty-Based  Return  Positions. 

Description:  Persons  or  entities  subject 
to  this  reporting  requirements  must 
make  the  required  disclosure  on  a 
statement  attached  to  tiieit  return,  in 
the  manner  set  forth,  or  be  subject  to 
a  penalty.  Section  301.7701{b}- 
7(a)(4)(iv)(C)  sets  forth  the  reporting 
requirement  for  dual  resident  S 
corporation  shareholders  who  claim 
treaty  benefits  as  nonresidents  or  the 
U.S.  Persons  subject  to  this  reporting 


requirement  must  enter  into  an 
agreement  with  S  corporation  to 
withhold  tax  pursuant  to  procedures 
prescribed  by  the  Commissioner. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
5,000  hours. 

0MB  Number:  1545-1142. 

Regulation  ID  Number:  INTL-0939-86 
NPRM. 

Type  of  Review:  Extension. 

Title:  Insurance  Income  of  a  Controlled 
Foreign  Corporation  [CFQ  for  Taxable 
Years  Beginning  After  December  31, 
1986. 

Description:  The  information  is  required 
to  determine  the  location  of  moveable 
property;  allocate  income  and 
deductions  to  the  proper  category  of 
insurance  income,  determine  those 
amounts  for  computing  taxable 
income  that  are  derived  from  an 


insurance  company  annual  statement, 
and  permit  a  (TC  to  elect  to  treat 
related  person  insurance  income  as 
income  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business. 
The  respondents  will  be  businesses  or 
other  for-profit  institutions. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-8635  Filed  4-13-93;  8:45  am] 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govemnrwnt  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b(e)(3). 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closure 

(Public  Law  94-409)  (5  U.S.C.  Sec. 

552b) 

I,  Edward  F.  Reilly.  Jr..  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 
Commission  which  started  at  three 
o'clock  p.m.  on  Tuesday,  March  2. 1993 
at  the  Commission's  Central  Office. 
5550  Friendship  Boulevard,  Chev7 
Chase.  Maryland  20815.  The  meeting 
ended  at  or  about  four  o'clock  p.m.  The 
purpose  of  the  meeting  was  to  decide 
one  appeal  from  a  National 
Commissioner's  decision  pursuant  to  28 
CFR  Section  2.27.  Five  Commissioners 
were  present,  constituting  a  quorum 
when  the  vote  to  close  the  meeting  was 
submitted. 

Public  annoimcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commissioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reilly.  Jr..  Carol 
Pavilack  Getty.  Jasper  Clay.  Jr..  Vincent 
Fechtel,  Jr.,  and  John  R.  Simpson. 

IN  WITNESS  WHEREOF.  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public. 

Dated:  March  3, 1993. 
Edward  F.  ReiUy,  Jr.. 
Chairman,  U.S.  Parole  Commission. 
(FR  Doc.  93-8887  Filed  4-12-93;  3:24  pm] 

BtUINO  CODE  4410-01-M 


NATIONAL  COMMISSION  ON  UBRARIES  AND 

INFORMATION  SOENCE 

STATUS;  Open. 

NCUS  COMMITTEE  MEETINGS: 

DATE  AND  TIME:  May  17, 1993  (Monday), 

10:00  a.m.  to  5:00  p.m. 

PLACE:  Chicago  Public  Library,  Board 

Room.  10th  Floor  South,  400  South 

State  Street,  Chicago,  Illinois  60605. 

NCUS  MEETING: 

DATE  AND  TIME:  May  18. 1993  (Tuesday), 

9:30  a.m.  to  4:15  p.m. 

PLACE:  Newberry  Library,  60  W.  Walton 

Street.  Chicago.  Illinois  60610. 

MATTERS  TO  BE  DISCUSSED: 

Chairman's  report 

Open  Forum  on  Children  and  Youth  Services 

International  Conference  on  National 

Libraries 
Executive  Director's  report 
NCLIS  committee  reports 
Presentation  on  education  for  library 

personnel  by  Officers  and  Executive 

Director  of  the  Medical  Library 

Association  (MLA) 
Presentation  on  MLA  and  National  Library  of 

Medicine,  Donald  Lindberg,  Director, 

NLM  and  Director,  National 

Coordinating  Office  for  High 

Performance  Computing  and 

Communications  (tentative) 
Election  of  NCLIS  Vice  Chairman  and 

Executive  Committee  Members 
Public  comment 
Unfmished  business 
Optional  tours;  Chicago  Public  Library. 

Newberry  Library,  and/or  Chinatown 

Branch  of  the  Chicago  Public  Library 

To  request  further  information  or  to 
make  special  arrangements  for 
physically  challenged  persons,  contact 
Barbara  Whiteleather  (202-606-9200) 
no  later  than  one  week  in  advance  of  the 
meeting. 

Dated:  April  8. 1993. 
Peter  R.  Young, 
NCUS  Execu  tive  Director. 
(FR  Doc.  93-8881  Filed  4-12-93;  2:03  pmj 

BILLIMO  CODE  7527-01-M 
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OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors 

TIME  AND  DATE:  1:00  p.m.  (closed 
portion).  2:00  p.m.  (open  portion), 
Tuesday.  April  27, 1993.        ^ 

PLACE:  Offices  of  the  Corporation. 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW..  Washington,  DC. 

STATUS:  The  first  part  of  the  meeting 
from  1:00  p.m.  to  2:00  p.m.  will  be 
closed  to  the  public.  The  open  portion 
of  the  meeting  will  commence  at  2:00 
p.m.  (approximately). 

MATTERS  TO  BE  CONSIDERED:  (Closed  to 
the  public  1:00  p.m.  to  2:00  p.m.): 

1.  President's  Report. 

2.  Information  Reports. 

3.  Insiu-ance  Project  in  Trinidad  It  Tobago. 

4.  Insurance  Project  in  Trinidad  ft  Tobago. 

5.  Report  on  OPIC  implementation  of 
Credit  Reform. 

6.  Approval  of  1/14/93  Minutes  (Qosed 
Portion). 

FURTHER  MATTERS  TO  BE  CONSIDERED: 
(Open  to  the  pubHc  2:00  p.m.) 

1.  Approval  of  1/14/93  Minutes  (Open 
Portion). 

2.  Information  Reports. 

3.  Recommendation  for  meeting  schedule 
through  end  of  Septemlwr  1993. 

CONTACT  PERSON  FOR  WFORMATION: 

Information  with  regard  to  the  meeting 
may  be  obtained  from  the  Corporation 
Secretary  on  (202)  336-8403. 

Dated:  April  12, 1993. 
Dennis  K.  Dolan, 
OPIC  Corporate  Secretary. 
[FR  Doc.  93-8886  Filed  4-12-93;  3:24  pm| 

BILUNO  CODE  »10-01-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  cofrections  of  previously 
put}li5hed  Presidential.  Rule,  Proposed  Rule, 
and  Notice  docunents.  These  cofrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  AgerKy  prepared  corrections  are 
issued  as  signed  docunwnts  and  appear  in 
the  appropriate  docurnent  categones 
elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(ReleaM  No.  34-32047;  File  No.  SR-AMEX- 
93-03] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc. 
Relating  to  the  Waiver  of  Transaction 
Charges  for  SuperUnits  and  Standard 
&  Poor's  Corporation  (S&P)  Depository 
Receipts  ('SPDRs") 

Correction 

In  notice  document  93-7441 
beginning  on  page  15892  in  the  issue  of 


Federal  Register 
Vol.  58,  No.  70 
Wednesday,  April  14,  1993 


Wednesday,  March  31. 1993,  the  subject 
heading  should  have  read  as  set  forth 
above. 


BILUNO  CODE  150641-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-32039;  Rl«  Nos.  SR-AMEX- 
93-07;  SR-BSE-93-08;  SR-MSE-93-03;  SR- 
NASO-33-11;  SR-NYSE-93-13;  SR-PSE-93- 
04;  and  SR-Phlx-93-09] 

Self-Regulatory  Organizations;  The 
American  Stock  Exchange;  Boston 
Stock  Exchange;  Midwest  Stock 
Exchange;  the  National  Association  of 
Securities  Dealers;  the  New  York  Stock 
Exchange;  the  Pniiadeiphia  Stock 
Exchange;  and  the  Pacific  Stock 
Exchange;  Filing  of  Proposed  Rule 
Changes  Relating  to  the  Book  Entry 
Settlement  of  Securities  Transactions 

Correction 

In  notice  document  93-7443 
beginning  on  page  15393  in  the  issue  of 
Wednesday,  March  31.  1993,  the  subject 


heading  should  have  read  as  set  forth 
above. 


BtUINO  CODE  1S(»4t-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-32048;  File  No.  SR-NYSE- 
93-04] 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Changes,  New  York 
Stock  Exchange,  Inc.;  Relating  to  End- 
of-Quarter  Index  Options 

Correction 

In  notice  document  93-7442 
beginning  on  page  16895  in  the  issue  of 
Wednesday,  March  31, 1993.  the  subject 
heading  should  have  read  as  set  forth 
above. 

WLUNO  CODE  1S0541-D 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Rosebud  Sioux  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Approved  Tribal-State 

Compact. 

SUMMARY:  Pursuant  to  25  U.S.Q  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  III  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  Gaming 
Compact  Between  the  Rosebud  Sioux 
Tribe  and  the  State  of  South  Dakota, 
enacted  on  February  4, 1993. 

DATES:  This  action  is  effective  April  14, 
1993. 


FOa^URTHER  INFORMATION  CONTACT: 
Hilda  Manuel,  Director,  Indian  Gaming 
Management  Staff,  Bureau  of  Indian 
Affairs.  Washington,  DC  20240,  (202) 
219-4068. 

Dated:  April  6. 1993. 
Stan  Speaks, 

Assistant  Secretary — Indian  Affairs. 

(PR  Doc.  93-8676  Filed  4-13-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Alcohol  Beverage  Ordinance  of  the 
YanKton  Sioux  Tribe 

April  7. 1993. 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice. 

summary:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM,  and  in  accordance  with  the  Act 
of  August  15,  1953.  67  Stat.  586. 18 
U.S.C.  1161.  This  notice  certifies  that  by 
Resolution  No.  91-90.  The  Alcohol 
Beverage  Ordinance  of  the  Yankton 
Sioux  No.  91-89  was  duly  adopted  by 
the  Yankton  Sioux  Tribe  of  the  Yankton 
Sioux  Indian  Reservation  Council  on 
August  6. 1991.  The  ordinance  provides 
for  the  regulation  of  the  activities  of  the 
manufacture,  distribution,  sale,  and 
consumption  of  liquor  in  the  area  of 
Indian  Country  under  the  jurisdiction  of 
the  Yankton  Sioux  Tribe  of  the  Yankton 
Sioux  Indian  Reservation  and  is  in 
conformity  with  the  laws  of  the  state. 
DATES:  This  ordinance  is  effective  as  of 
April  14,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Branch  of  Judicial  Services, 
Division  of  Tribal  Government  Services. 
1849  C  Street,  NW,,  MS  2611-NCB, 
Washington.  DC  20240-4001;  telephone 
(202) 208-4400. 

SUPPLEMENTARY  INFORMATION:  The 
Yankton  Sioux  Tribe  of  South  Dakota 
Liquor  Ordinance  No.  91-89  is  to  read 
as  follows: 

Alcohol  Beverage  Ordinance  of  the 
Yankton  Sioux  Tribe 

Whereas,  the  Yankton  Sioux  Tribe  of 
the  Yankton  Indian  Reservation  believe 
it  is  imperative  that  the  Tribe  enact  an 
Alcohol  Beverage  Ordinance  to  protect 
the  general  welfare  of  tribal  members 
and  to  promote  the  economic  structure 
of  the  tribe  as  a  whole. 

Be  it  enacted  by  the  Yankton  Sioux 
Tribe  and  its  business  and  claims 
committee  by  virtue  of  their  inherent 
authority  as  a  sovereign  Indian  tribe  to 
provide  for  the  protection  and 
preservation  of  the  welfare  and  safety  of 
its  members,  to  provide  governmental 
services  to  residents  of  the  Reservation, 
and  to  regulate  the  presence  and 
conduct  of  persons  conducting  business 
within  the  exterior  boundaries  of  the 
Yankton  Sioux  Tribe's  Reservation,  such 
authority  being  recognized  and 
confirmed  by  and  through  the  Yankton 
Sioux  Tnbal  Constitution  and  By-laws 


of  1962  and  pursuant  to  the  inherent 
regulatory  powers  of  the  Tribal  Business 
and  Claims  Committee  as  enumerated  in 
the  Amended  By-Laws  of  the  Yankton 
Sioux  Tribe  of  the  Yankton  Sioux 
Reservation,  Article  IV,  that  a  Alcohol 
Beverage  Ordinance  is  hereby 
promulgated  and  imposed,  and  placed 
in  the  Yankton  Sioux  Tribe  Law  and 
Order  Code,  Title  16.000. 

Section     16.0101 

Definitions 

(1)  Alcoholic  Beverage  means  any 
drink  or  drinkable  liquid  containmg 
more  than  one-half  of  one  percentum  of 
alcohol  by  weight  and  all  mixtures, 
compounds  or  preparations; 

(2)  Beer  means  any  beverage  produced 
by  the  fermentation  of  barley  malt,  hops, 
or  a  combination  of  these,  including 
beverages  commonly  known  as  porter, 
ale,  and  malt  liquor,  if  they  contain  not 
more  than  twelve  (12)  percent  alcohol 
(ethanol),  by  volume; 

(3)  Business  and  Claims  Committee 
means  the  Tribal  Business  and  Claims 
Committee  of  the  Yankton  Sioux  Tribe 
of  the  Yankton  Sioux  Indian 
Reservation; 

(4)  License  means  a  liquor  license 
issued  pursuant  to  this  Article; 

(5)  Licensee  means  any  person  issued 
8  license  pursuant  to  this  Article; 

(6)  Liquor  includes  alcohol  (ethanol) 
and  beverages  containing  more  than 
one-half  of  one  percent  ('/2%)  by 
volume,  including  beverages  commonly 
known  as  brandy,  whiskey,  rum, 
tequila,  mescal,  gin,  wine.  beer,  malt, 
liquor,  and  absinthe; 

(7)  Member  or  Members  of  the  Tribe 
means  any  enrolled  member  of  the 
Yankton  Sioux  Tribe  of  the  Yankton 
Sioux  Indian  Reservation,  including 
members  of  other  Tribes; 

(8)  Minor  means  any  person  who  has 
not  reached  his/her  twenty-first 
birthday; 

(9)  Manufacture  means  to  distilli 
brew,  rectify,  blend,  mix,  compound, 
process,  ferment,  or  otherwise  make  an 
alcoholic  beverage; 

(10)  Person  includes  any  individual, 
firm,  partnership,  corporation, 
association,  group,  or  combination,  and 
the  plural  as  well  as  the  singular 
number,  or  the  agent  of  any  of  the 
foregoing; 

(11)  Premises  or  Licensed  Premises 
means  the  specific  location  or  address  at 
which  a  licensee  is  authorized  to 
manufacture  or  sell  liquor  by  the  terms 
of  his  license; 

(12)  Public  Place  means  and  includes 
any  place,  building  or  conveyance  to 
which  the  public  has,  or  is  permitted  to 
have  access,  and  any  highway,  street, 


lane,  park  or  place  of  public  resort  or 
amusement; 

(13)  Restaurant  means  a  place  of 
business  where  a  variety  of  food  is 
prepared  and  cooked  and  meals  are 
served  to  the  general  public  in 
connection  with  indoor  dining 
accommodations; 

(14)  Tavern  means  a  place  where 
alcoholic  beverages  are  sold  for 
consumption  on  the  premises; 

(15)  Reservation  means  the  Yankton 
Sioux  Indian  Reservation  of  the  Yankton 
Sioux  Tribe; 

(16)  Retailer  means  a  person  engaged 
in  the  sale  or  distribution  of  alcoholic 
beverages  to  the  consumer; 

(17)  Sell  or  to  sell  shall  include  all  of 
the  following:  to  solicit  and/or  receive 
an  order  for;  to  keep  or  expose  for  sale; 
to  deliver  for  value;  to  peddle;  to 
possess  with  intent  to  sell;  to  traffic  in; 
for  any  consideration,  promised  or 
obtained,  directly  or  indirectly  or  under 
any  pretext  or  means  whatsoever  to 
procure  or  allow  to  be  procured  for  any 
other  person;  "sale"  shall  include  every 
act  of  selling  defined  herein; 

(18)  Tribal  Court  means  the  Tribal 
Court  of  the  Yankton  Sioux  Tribe, 
including  a  Tribal  CFR  Court; 

(19)  Tribe  means  the  Yankton  Sioux 
Tribe. 

Section     16.0102 

Compliance  With  Yankton  Sioux  Tribe 
Indian  Law 

(1)  All  manufacture  and  sales  of  both 
on-  and  off-premises  alcoholic  beverages 
within  the  exterior  boundaries  of  the 
Yankton  Sioux  Tribe  shall  comply  with 
all  the  provisions  and  requirements  of 
this  ordinance  and  any  rules, 
regulations,  and  licenses  authorized 
hereunder  and  to  the  extent  required  by 
18  U.S.C.  1161. 

(2)  To  the  extent,  if  any,  that  the  Tribe 
shall  enter  into  any  agreements  with  the 
State  of  South  Dakota  or  any  department 
or  agency  thereof  regarding  the 
manufacture  and  sale  of  alcoholic 
beverages  within  the  reservation,  the 
terms  of  such  agreement  or  agreements 
shall  be  deemed  to  be  the  laws  of  the 
Yankton  Sioux  Tribe  for  all  matters 
covered  by  such  agreements. 

Section     16.0103 

Unlawful  Acts;  Punishments 

(1)  It  shall  be  unlawful  and 
punishable  as  provided  herein  for  any 
person: 

(a)  To  manufacture  and/or  sell  any 
alcoholic  beverage  within  the 
reservation  without  having  first 
obtained  from  the  tribe  all  appropriate 
licenses  related  thereto. ' 


(b)  To  manufacture  and/or  sell  any 
alcoholic  beverage  %vUhin  the 
reservation  contrary  to  the  terms  of  this 
ordinance,  any  rules  or  regulations 
adopted  under  authority  of  this 
Ordinance,  or  the  terms  or  conditions  of 
any  license  issued  under  authority  of 
this  ordinance. 

(c)  To  manufacture  or  sell  alcoholic 
beverages  in  a  manner  which  is  illegal 
under  the  laws  of  the  Yankton  Sioux 
Tribe;  provided  however,  that  if  a 
member  of  the  tribe  violates  any 
provision  of  this  ordinance  no  consent 
or  authority  is  given  hereby  to  the  State 
of  South  Dakota  or  any  officer  or  agent 
of  the  State  of  South  Dakota  to  enforce 
said  laws  against  any  member  of  the 
tribe:  and  provided  further,  that  this 
provision  does  not  in  any  way  give, 
transfar  or  cede  to  the  State  of  South 
Dakota  any  of  the  rights,  powers  or 
jurisdiction  over  manufacture  aad/or 
sale  of  an  Alcoholic  Beverage  within  the 
exterior  boundaries  of  the  Yankton 
Sioux  Tribe. 

(2)  Violation  of  this  ordinance  shall  be 
punishable  bv  a  fine  of  sot  more  than 
$1,000.03  or  by  imprisonment  of  not 
more  than  six  months,  or  by  both  such 
fine  and  impriaomnent. 

Section    16.0104 

Registration  of  Salesmea 

No  person  may  take  or  solicit  orders 
for  liquor  within  the  Reservation 
wfthoot  first  registering  his  name, 
address,  ptopose,  and  Qm  name  and 
address  oifh^  employer  or  prindpel.  on 
the  forms  prescribed  by  the  Business 
and  Qaims  Committee  pursuant  to  the 
Yankton  Sknix  Tribal  Business  Code 
Regulations  which  requires  renewal 
eadi  calendar  year. 

Section    16m05 

Licenses 

(1)  After  the  eSactive  date  of  this 
ordinance,  any  person  who  engages  in 
the  manufacture  or  sale  of  alcoholic 
beverages  within  the  reservation  shall 
be  required,  as  a  precondition  to  such 
manufacture,  sale  or  distribution  to  have 
obtained  all  appropriate  licenses  from 
the  tribe. 

(2)  There  are  hereby  established  three 
(3)  classes  of  license:  Manufacturer's 
License,  Tavern  License,  and  Retailer's 
License. 

(3)  Manufacturer's  License:  A 
manufacturer's  hcense  shall  entitle  the 
holder  thereof  to  manufacture  within 
the  reservation,  such  types  of  alcoholic 
beverages  as  may  be  specifically 
indicated  on  the  license.  No 
manufacturer's  Kcense  may  issue  except 
upon  proof  to  the  issuing  authority  that 
the  applicant  has  comphed  with  any 
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and  all  hcensing  rules  and  regulations 
of  the  Yankton  Sioux  Tribe  and  unless, 
in  the  fudgment  of  the  issuing  authority, 
such  manufacture  will  not  detract  from 
the  health,  safety,  welfare  or  morals  of 
the  residents  of  the  reservation. 

(4)  rovem  License:  A  tavern  Hcense 
shall  entitle  the  holder  thereof  to  sell 
alcoholic  beverages  for  consumption  on 
the  premises  specified  in  the  license  in 
accordance  with  the  laws  of  the 
Yankton  Sioux  Tribe  and  any  rules  and 
regulations  established  by  the  issuing 
authority.  Unless  otherwise  specifically 
stated  on  the  Tavern  License,  a  Tavern 
License  shall  only  entitle  the  holder 
thereof  to  sell  beer,  wine,  and  distilled 
liquor. 

(3)  Retailer's  License:  A  retailer's 
license  shall  entitle  the  holder  thereof  to 
sell  alcoht^c  beverages  for 
consumption  off' of  the  premises 
specified  in  the  license  in  accordance 
with  the  laws  of  the  Yankton  Sioux 
Tribe  and  any  rules  and  regulations  of 
the  issuing  authority.  Unless  otherwise 
specifically  stated  on  the  Retailer's 
license,  a  Retailer's  license  shall  only 
entitle  the  holder  thereof  to  sell  beer, 
wine  and  hquor.  This  license  shaft 
allow  the  licensee  to  sell  on-sale 
alcoholic  beverages. 

(6)  The  issuing  authority  for  all 
licenses  shall  be  the  Business  and 
Claims  Committee,  based  upon  the  prior 
approval  of  the  Yankton  Sioux  Tribal 
General  Council,  unless  and  until  such 
time  as  the  General  Council  shall  by 
resohition  otherwise  designate.  Further, 
the  tribe  reserves  the  right  to  Hcense  any 
tribally  owned  liquor  retail  business 
and/or  lounge  under  the  provisions  of 
this  Ordinance  and  shall  m  exempt 
fitjm  any  hcensing  fee  hereunder.  Any 
tribally  owned  on  or  ofT-sale  liquor  store 
or  lounge  shall  only  be  licensed  to  do 
business  by  approval  of  the  General 
Council,  pursuant  to  the  hearing 
requirements  hereunder. 

(7)  The  issuing  authority  shall  have 
the  authority  to  prescribe  forms,  rules 
and  regulations,  subject  to  the  approval 
of  the  Yankton  Sioux  Tribal  General 
Council,  if  some  other  body  shall  be 
designated  as  the  issxiing  authority, 
which  shall  have  the  force  of  law  when 
properly  adopted.  Such  forms,  rules  and 
regulations  may  include  any  subject 
reasonably  related  to  the  sale  or 
manufacture  of  alcoholic  beverag9s  and 
the  obtaining  of  Licenses  hereun^r. 

(8)  Licenses  shall  be  issued  for  a 
period  of  not  to  exceed  one  year. 

(9)  Licenses  for  the  sale  or 
manufacture  of  alcoholic  beverages 
within  the  reservation  are  a  privilege 
granted  by  the  tribe  and  no  person  shall 
have  any  vested  rights  therein. 


(10)  Fees:  Unless  and  until  altered  by 
the  issuing  authority,  the  folk»wir»g 
annual  fees  shall  be  charged  for  hcenses 
issued  hereunder: 


Tritwi 
mem- 
ber ($ 
per 
year) 

Non- 
Trtb« 
msflv 
berfS 

yMir) 

Manuiacturar's  Ucanaa  _.. 

Tavern  License 

Retallefs  License 

1,000 
150 
150 

2.500 
250 
250 

(11)  Surety  Bond:  Each  and  every 

application  for  a  license  under  this 
Ordinance  shall  be  accompanied  by  a 
surety  bond  in  the  amount  of 
$10,000.00.  vriiich  shell  becooie 
effective  and  ia  fbll  force  and  effect 
upon  the  issuing  of  said  license.  The 
bond  shall  be  with  a  corporate  surety  as 
surety,  or  shall  be  by  cash  deposit  If 
said  bond  is  in  the  form  of  cash.  M  shall 
be  deposited  in  a  separate  escrow 
accourrt  within  a  legally  chartered  bank. 
Any  licensee  shall  agree  that  he/she  will 
abide  by  any  and  all  tribal  laws  and 
regulations  including  this  Ordinance 
and  will  promptly  pay  any  and  all 
business  licensing  fees  legally  levied  by 
the  tribe  and  all  taxes  assesseid  by  the 
tribe  pursuant  to  this  Ordinance  and 
any  other  vaHdly  promulgated  tribat 
law.  Further,  any  costs  or  attorney  fees 
assodated  with  any  action  by  the  tribe 
to  enforce  any  provision  of  this 
Ordinance,  including  but  not  Hmited  to 
licensing  fees  and  taxes,  shall  be 
payable  be  the  licensee. 

(12)  Any  aggrieved  party.  lnchidir»g 
the  tribe  who  is  injured  by  reason  of  the 
failure  of  any  Hcensee  to  abide  by  any 
of  the  provisions  of  this  Ordinance  shall 
have  a  direct  rig^t  to  act  upon  the  bond 
for  purposes  of  recovering  damages  in 
the  Yankton  Sioux  Tribal  Court. 

Section  16.0106 

Special  Event  Licenses 

(A)  The  Business  and  Claims 
Comnuttee  may  issue  on-sale  Special 
Event  licenses  to  Qualified  organizations 
authorizing  the  sale  of  beer  only,  for 
consumption  oo  the  premises  specified 
for  up  to  four  (4)  days.  The  fee  for  this 
license  shall  be  fifty  ($50.00)  per  day. 
Applications  must  be  made  on  the  forms 
prescribed  by  the  Business  and  Claims 
Committee,  and  be  accompanied  by  a 
nonrefundable  application  fee  often 
dollars  ($10.00). 

(B)  Apphcation  for  a  Special  Event 
License  must  conform  to  the  notice  and 
hearing  requirements  of  Section  16.0107 
of  this  Ordinance. 
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(C)  No  organization  may  be  issued 
more  than  four  (4)  Special  Event 
Licenses  in  any  single  year. 

Section  16.0107 

Public  Notice 

(A)  The  Business  and  Claims 
Committee  shall  give  at  least  thirty  (30) 
days  prior  notice  of  any  hearing  on  an 
application  for  a  license.  This  shall 
include  posting  of  a  sign  at  a 
conspicuous  place  on  the  premises  for 
whicn  the  application  has  been  made, 
within  the  tribal  administration 
building  and  publication  in  a  local 
newspaper  of  general  circulation  on  the 
Reservation. 

(B)  The  notice  posted  on  the  premises 
must  be  at  least  twenty-two  (22)  inches 
wide  and  twenty-six  (26)  inches  high, 
with  letters  at  least  one  (1)  inch  high, 
and  shall  be  placed  so  as  to  be 
conspicuous  and  plainly  visible  to  the 
general  public 

(C)  AU  posted  and  published  notices 
shall  state  the  name  and  address  of  the 
applicant,  the  class  of  license  applied 
for,  the  date  of  the  hearing,  and  any 
other  information  the  Business  and 
Claims  Conunittee  deems  appropriate  to 
appraise  the  public  (general  council) 
fully  of  the  nature  of  the  application.  If 
the  applicant  is  a  partnership,  notice 
shall  include  the  names  and  addresses 
of  all  of  the  partners,  and  if  the 
applicant  is  a  corporation,  notice  shall 
include  the  names  and  addresses  of  its 
managing  officers. 

Section    16.0108 

Transfer  or  Modification 

Any  change  in  the  terms  of  a  license 
or,  if  the  Ucensee  is  a  partnership  or 
corporation,  change  in  its  ownership, 
shall  require  the  issuance  of  a  new 
license  in  accordance  with  this 
Ordinance.  Any  attempt  to  transfer  or 
assign  a  license  is  void  and  of  no  effect. 

Section    16.0109 

Revocation  and  Suspension  License 

(1)  Any  individual  may  file  with  the 
Business  and  Claims  Committee,  a  duly 
notarized  complaint  as  to  any  alleged 
violation  of  this  Ordinance  and 
immediately  thereafter  the  Committee 
shall  direct  the  tribal  police  and/or 
Bureau  of  Indian  Affairs  to  investigate 
said  allegations  and  if  probable  cause 
exists  that  a  violation  of  any  provision 
of  this  Ordinance  has  occurred  which 
supports  said  complaint,  the  Committee 
shall  temporarily  suspend  the  license 
upon  adequate  notice  to  the  licensee. 
Any  temporary  suspension  shall  become 
effective  twenty-four  (24)  hours  after 
service  of  the  notice  thereof  upon  the 
licensee. 


(2)  The  Committee  shall  within  30 
days  conduct  a  hearing  on  said 
complaint  at  which  time  the  licensee 
may  produce  witnesses  and  evidence  in 
his/her  own  behalf  and  be  represented 
by  an  attorney.  Within  30  days  of  said 
hearing  the  Committee  shall  render  a 
decision  in  writing,  findings  of  fact  as 
to  every  such  violation  alleged  and  as  to 
whether  the  license  in  question  shall  be 
suspended  for  a  time  period  to  be 
determined  by  the  Committee  or 
permanently  revoked. 

(3)  The  Committee  shall  for  the 
purposes  of  conducting  a  revocation 
hearing  have  the  power  and  authority  to 
subpoena  witnesses  and  to  administer 
oaths.  Witnesses  subpoenaed  shall  be 
paid  a  daily  rate  of  $20.00  per  day  from 
the  Tribal  Liquor  Control  Fund. 

(4)  The  licensee  shall  have  the  right 
to  appeal  any  decision  of  the  Committee 
to  the  General  Council  within  ten  (10) 
days  of  the  final  decision  of  the 
Committee  and  any  decision  rendered 
by  the  General  Council  shall  be  final 
and  binding  upon  all  parties.  The 
setting  of  any  appeal  for  review  by  the 
General  Council  shall  be  pursuant  to  the 
hearing  requirements  of  section  16.0107. 
hereunder. 

Section    16.0110 

Enforcement 

(1)  Officers  of  the  Tribal  Police  are 
hereby  authorized  to  enforce  the 
provisions  of  this  Ordinance.  Any 
alleged  criminal  offenders  of  this 
Ordinance  shall  be  brought  before  the 
Yankton  Sioux  Tribal  Court. 

(2)  The  issuing  authority  may 
designate  other  persons  to  enforce  the 
provisions  of  this  Ordinance,  either  in 
addition  to  or  instead  of  the  Tribal 
Police. 

(3)  Actions  to  suspend,  cancel  or 
modify  any  license  issued  hereunder 
shall  be  handled  as  specified  in  16.0109. 
of  this  Ordinance. 

(4)  Any  person  aggrieved  by  the 
action  of  the  issuing  authority  for  denial 
of  a  license  shall  request  a  rehearing 
within  ten  (10)  days  of  denial  before 
such  body  as  a  precondition  to  seeking 
review  by  the  General  Council. 

(5)  The  Tribal  Court  shall  have 
jurisdiction  to  hear  challenges  to  the 
constitutionality  and  legality  of  this 
Ordinance  and  to  try  any  person 
charged  with  a  criminal  violation  of  this 
Ordinance.  A  decision  rendered  by  the 
tribal  court  shall  be  final  and  binding 
upon  all  parties. 

Section    16.0111 

Prohibited  Sales 

(1)  No  licensee  shall  sell  any 
intoxicating  alcohol  beverage  to  any 


person  under  the  legal  age  of  twenty-one 
(21)  years: 

(2)  No  licensee  shall  sell  any 
intoxicating  alcohol  beverage  to  any 
individual  has  been  adjudged  by  a 
competent  court  to  be  an  habitual 
alcoholic; 

(3)  No  licensee  shall  sell  any 
intoxicating  alcohol  beverage  to  any 
individual  who  is  known  by  the 
licensee  to  be  pregnant; 

(4)  No  licensee  shall  sell  any 
intoxicating  alcohol  beverage  to  any 
person  who  the  licensee  has  been 
notified  in  writing  by  Court  order  not  to 
sell  to  by  the  Business  and  Claims 
Committee,  any  police  or  peace  officer, 
or  the  husband  or  wife  of  the  person; 

(5)  No  licensee  shall  sell  any 
intoxicating  alcohol  beverage  to  any 
person  who  has  been  adjudged  to  be 
mentally  ill  or  mentally  retarded  person; 

(6)  No  licensee  shall  sell  any 
intoxicating  alcohol  beverage  that  is 
known  to  the  licensee  to  have  been 
refilled  and  where  the  seal  has  been 
broken; 

(7)  No  licensee  shall  sell  any 
intoxicating  alcohol  beverage  that  is 
known  to  have  been  purchased  from  a 
bootleg  operation; 

(8)  No  tavern  licensee  shall  sell  any 
intoxicating  alcohol  beverage  in  a 
package,  whether  sealed  or  unsealed,  or 
whether  full  or  partially  full; 

(9)  No  person  shall  have  an  unsealed 
package  containing  intoxicating 
alcoholic  beverage  in  his/her  possession 
in  any  public  place,  other  than  in  a  duly 
licensed  facility  authorized  under  this 
Ordinance. 

(10)  It  shall  be  unlawful  to 
manufacture  for  sale,  sell,  offer,  or  keep 
for  sale,  possess  or  transport 
intoxicating  liquor  or  beer  except  upon 
the  terms,  conditions,  limitations,  and 
restrictions  specified  in  this  Ordinance. 

(11)  Any  individual  member  or  non- 
member,  whom  by  him/herself,  or 
through  another  acting  for  him/her, 
shall  keep  or  carry  on  his/her  person,  or 
in  a  vehicle,  or  leave  in  a  place  for 
another  to  secure,  any  alcoholic 
beverage  or  otherwise  in  violation  of 
law,  or  who  shall,  within  the 
Reservation  in  any  manner,  directly  or 
indirectly  solicit,  take,  or  accept  any 
order  for  the  purchase,  sale,  shipment, 
or  delivery  of  such  alcoholic  liquor  or 
beer  in  violation  of  tribal  law,  or  aid  in 
the  delivery  or  distribution  of  any 
alcoholic  beverage  so  ordered  or 
shipped,  or  who  shall  in  any  manner 
procure  for,  sell,  or  give  any  alcoholic 
beverage  to  any  person  under  legal  age, 
tor  any  purpose  except  as  authorized 
and  permitted  in  this  Ordinance,  shall 
be  guilty  of  bootlegging  and  upon 
conviction  may  be  subject  to  a  fine  and 
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imprisonment  as  set  out  in  section 
16.0103.(2). 

Section    16.0112 

Sales  Tax  Levied 

There  is  hereby  imposed  on  any 
licensee  under  this  Ordinance  including 
all  tribally  owned  facilities  a  ten  per 
cent  (10%)  sales  tax  on  any  retail  selling 
price.  Said  sales  tax  shall  be  deposited 
in  a  special  and  separate  account  for  use 
in  the  prevention  and  education  on 
substance  abuse.  Said  account  shall  be 


known  as  the  Tribal  Liquor  Control 
Fund. 

Section    16.0113 

Severability 

If  any  provision  of  this  Article,  or  Its 
application  to  any  person  or  class  of 
persons,  or  to  any  circumstances,  is  held 
invalid  for  any  reason  whatsoever,  the 
remainder  of  its  provision  shall  remain 
in  full  force  and  effect. 


Section    16.0114 
Effective  Date 

The  provisions  and  requirements  of 
this  Ordinance  shall  take  effect  thirty 
(30)  days  after  this  ordinance  has  been 
certified  by  the  Secretary  of  the  Interior 
and  published  in  the  Federal  Register  as 
required  by  18  U.S.C  1161. 
Stan  Speaks, 

Acting  Assistant  Secretary  Indian  Affairs. 
(FR  Doc.  93-8677  Filed  4-13-93;  8:45  am) 

BIUJNO  CODE  4310-09~M 


9  93 


Wednesday 
April  14,  1993 


CJI 


11 


Part  IV 


Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Indian  Gaming:  Assiniboine  and  Sioux 
Tribes  of  Fort  Peck  Reservation,  Mt; 
Notice 


19526 


Federal  Register  /  Vol.  58,  No.  70  /  Wednesday.  April  14,  1993  /  Notice 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Indian  Gaming:  Aaalnlboina  and  Sioux 
Tribea  of  Fort  Pack  Raaarvation.  MT 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACIXM:  Notice  of  approved  Tribal-State 

Compact. 

SOmiARV:  Pursuant  to  25  U.S.C.  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497).  the  Secretary  of 


the  Interior  shall  publish,  in  the  Federal 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  in 
Class  m  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  Third 
Amendment  to  the  April  6, 1992, 
Agreement  Between  the  Assiniboine 
and  Sioux  Tribes  of  the  Fort  Peck 
Reservation  and  the  State  of  Montana 
Concerning  Video  Keno,  Poker  and 
Bingo  Games,  Simulcast  Racing,  and 


Other  Class  III  Gaming,  enacted  on 
December  1, 1992. 

EFFECTIVE  DATES:  April  14,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Director;  Indian  Gaming 
Management  Staff;  Bureau  of  Indian 
Affairs,  Washington.  DC  20240,  (202) 
219-^068. 

Dated;  April  7.  1993. 
StanSpeaka, 

Acting  Secretary.  Indian  Affairs. 
IFR  Doc.  93-8675  Filed  4-13-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Agricultural  Research  Service 

Biotechnology  Risk  Assessment 
Research  Grants  Program;  Fiscal  Year 
1993;  Solicitation  of  Applications  and 
Application  Guidelines 

Purpose 

Proposals  are  invited  for  competitive 
grant  awards  under  the  Biotechnology 
Risk  Assessment  Research  Grants 
Program  for  fiscal  year  1993.  The 
authority  for  the  Program  is  contained 
in  section  1668  of  Public  Law  No.  101- 
624  (the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  7 
U.S.C.  5921).  The  Program  is 
administered  by  the  Cooperative  State 
Research  Service  (CSRS)  and  the 
Agricultural  Research  Service  (ARS)  of 
the  U.S.  Departnient  of  Agriculture 
(USDA). 

The  purpose  of  the  program  is  to 
assist  Federal  regulatory  agencies  in 
making  science-based  decisions  about 
the  safety  of  introducing  genetically 
modified  plants,  animals,  and 
microorganisms  into  the  environment. 
The  program  accomplishes  this  purpose 
by  providing  scientific  information 
derived  from  the  risk  assessment 
research  conducted  under  it  Research 
proposals  submitted  to  the  program 
must  be  applicable  to  the  purpose  of  the 
program  to  be  considered.  Proposals 
based  upon  field  research  and  whole 
organism-population  level  study  are 
strongly  encouraged.  Awards  will  not  be 
made  for  clinical  trials,  commercial 
product  development,  product 
marketing  strategies,  or  other  research 
not  appropriate  to  risk  assessment. 

Proposals  should  be  applicable  to 
current  regulatory  issues  surrounding 
the  ecological  impacts  of  genetically 
modified  organisms,  with  special 
emphasis  on  natural  ecosystem 
consequences. 

Eligibility 

Proposals  may  be  submitted  by  any 
public  or  private  research  or  educational 
institution  or  organization.  To  qualify  as 
responsible,  an  applicant  must  meet  the 
foUowiig  standards  as  they  relate  to  a 
particular  project: 

(1)  Adequate  Rnuncial  resources  for 
performance,  the  necessary  experience, 
organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  same  (including  by  proposed 
subagreements); 


(2)  Ability  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Satisfactory  record  of  integrity, 
judgment,  and  performance,  including, 
in  particular,  any  prior  performance 
under  grants  or  contracts  from  the 
Federal  government; 

(4)  Adequate  financial  management 
system  and  audit  procedures  that 
provide  efficient  and  effective 
accountability  and  control  of  all  funds, 
property,  and  other  assets;  and 

(5)  Otherwise  be  qualified  and  eligible 
to  receive  a  grant  under  the  applicable 
laws  and  regulations. 

Available  Funding 

Totaling  available  funding  in  fiscal 
year  1993  for  support  of  the  Program  is 
$1,700,000. 

Applicants  should  note  that,  pursuant 
to  section  726  of  Public  Law  No.  102- 
341  (the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act.  1993).  funds 
available  in  fiscal  year  1993  to  pay 
indirect  costs  on  research  grants 
awarded  competitively  by  CSRS  may 
not  exceed  14  per  centum  of  the  total 
Federal  funds  provided  under  each 
award. 

Definitions 

As  used  in  the  Solicitation  of 
Applications  and  Application 
Guidelines  for  the  fiscal  year  1993 
Program: 

(a)  Ad  hoc  reviewers  means  experts  or 
consultants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  render  special  expert 
advice,  through  written  evciuations  of 
grant  applications  on  the  scienUfic  or 
technical  merit  of  grant  applications. 

(b)  Administrator  means  the 
Administrator  of  the  Cooperative  Slate 
Research  Service  (CSRS)  and/or  the 
Administrator  of  the  Agricultural 
Research  Service  (ARS)  and  any  other 
officer  or  employee  of  Lhe  Department  of 
Agriculture  to  whom  the  authority 
involved  may  be  delegated. 

(c)  Awarding  official  means  the 
Administrator  and  any  other  officer  or 
employee  of  trie  Department  to  whom 
the  authority  to  issue  or  modify  grant 
instruments  has  been  delegated. 

(d)  Biotechnology  means  any 
technique  that  uses  living  organisms  (or 
parts  of  organisms)  to  make  or  modify 
products,  to  improve  plants  or  animals, 
or  to  develop  microorganisms  for 
specific  uses.  The  development  of 
materials  that  mimic  molecular 
structures  or  functions  of  living  systems 
is  included. 


(e)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(f)  Department  or  USDA  means  the 
U.S.  Department  of  Agriculture. 

(g)  Grant  means  the  award  by  the 
Administrator  of  funds  to  a  grantee  to 
assist  in  meeting  the  costs  of 
conducting,  for  the  benefit  of  the  public, 
an  identified  project  which  is  intended 
and  designed  to  establish,  discover, 
elucidate,  or  confirm  information  on  the 
underlying  mechanisms  relating  to  a 
research  program  area  identified  in  the 
program  solicitation. 

(h)  Grantee  means  the  entity 
designated  in  the  grant  award  (J!j<;ument 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  Program. 

(i)  Methodology  means  the  project 
approach  to  be  followed  to  carry  out  the 
project. 

(j)  Peer  review  group  means  an 
assemblsd  group  of  experts  or 
consultants  qualified  by  training  and 
experience  in  particular  scientific  or 
technical  fields  to  give  expert  advice  on 
the  scientific  and  technical  merit  of 
grant  applications. 

(k)  Principal  investigator  means  a 
single  individual  who  is  responsible  for 
the  scientific  and  technical  direction  of 
the  project,  as  designated  by  the  grantee 
in  the  grant  application  and  approved 
by  the  Administrator. 

(1)  Project  means  the  particular 
activity  that  is  supported  by  a  grant 
under  this  Program. 

(m)  Project  period  means  the  total 
time  approved  by  the  Administrator  for 
conducting  the  proposed  project  as 
outlined  in  an  approved  grant 
application. 

in)  Besearch  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied. 

Program  Description 

Under  the  Program.  USDA  will 
competitively  award  research  grants  to 
support  science-based  biotechnology 
regulation  and  thus  help  address 
concerns  about  the  effects  of 
introducing  genetically  modified 
organisms  into  the  environment  and  to 
help  regulators  develop  policies 
concerning  such  introduction.  Proposals 
are  invited  in  the  areas  of:  (1) 
Biotechnology  risk  assessment  research 
as  appropriate  to  agricultural  plants, 
animals  and  microbes,  and  (2)  the 
organization  of  an  annual  conference  of 
funded  researchers  to  help 
communicate  research  needs,  findings, 
and  emerging  opportunities.  Emphasis 
will  be  given  to  risk  assessment  researcl 
involving  genetically  modified 


organisms,  but  modal  systems  using 
nongeneticaHy  modified  organisms  also 
will  be  considered  if  they  can  provide 
information  that  could  lead  to  improved 
assessment  of  potential  risks  associated 
with  the  introduction  of  generically 
modified  organisms  into  the 
environment. 

Proposals  will  be  evaluated  by  a  peer 
panel  of  scientists  for,  among  other 
things,  science  quality;  relevance  for 
current  regulatory  issues;  and  intent  to 
advance  the  safe  application  of 
biotechnotogy  to  agriculture  by 
providing  new  knowledge  for  science- 
based  regulatory  decisions.  The 
development  of  better  methods  for  field 
testing  genetically  modified  organisms 
will  also  be  considered. 

Proposal  Types 

Type  I— Research  Pmposals 

Research  profwsals  which  address  the 
needs  of  r^julatory  agencies  will  be 
given  priority  consideration  for  funding. 
Examples  of  such  topics  include  the 
following; 

(a)  Direct  assessment  of  the 
environmental  fate  (e.g..  survival, 
reproduction,  fitness,  genetic  stability, 
horizontal  gene  transfer)  and  effects 
(e.g..  loss  of  genetic  diversity,  enhanced 
competition)  of  genetically  modifi«d 
organisms  introduced  into  the 
environment  (i.e..  not  in  a  contained 
laboratory,  greenhouse,  or  building); 
and  studies  of  particular  traits  which 
may  influence  fate  and  effects; 

(b)  Development  of  n«w  methods  (e.g., 
monitoring  organism  escape,  measuring 
biological  impacts),  and  procedures 
(e.g..  comparative  analysis  of 
ecosystems,  models  to  predict  risks)  that 
could  be  us«d  in  biotechnology  risk 
assessment; 

(c)  Creation  of  information  systems  to 
support  regulatory  agency 
decisionmaking  (e.g..  geographic 
information  systems  for  endangered 
species;  computer  models  to  interpret 
site-specific  effects  of  environmental 
factors  on  otganismal  development  or 
dispersal): 

(d)  Investigations  into  unresolved  risk 
assessment  issues  such  as: 

•  The  potential  for  recombinant  plant 
viral  genes  to  recombine  with  other 
plant  viruses.  Such  studies  should 
identify  recombination  potentials  and,  if 
demonstrated,  define  frequencies, 
associated  and  contributing  DNA 
sequences,  and  d^ermination  of 
differences  with  the  specific  interest  in 
the  geminiviruses.  carmoviruses,  and 
luteo  viruses; 

•  The  relative  fitness  of  svmflower, 
canola.  wheat,  and  rice  carrying 
transgenes  for  Insect  resistance  and 
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herbicide  tolerance,  especially  for 
multiple-gene  transformation  genotypes; 
and  the  potential  for  hybrid  formation 
with  nontransgenlc  wild  types  where 
sexually  compatible  weedy  relatives 
exist  in  the  United  States; 

•  The  environmental  consequences  of 
Bacillus  tburingieasjs  delta-en  dot oxin 
in  genetically  modified  plants  on  non- 
target  species. 

(NolK  This  would  Dot  include  studim  on 
the  managoDant  of  the  potential  far  the 
de\-elopnMot  of  retMtanca  to  BocUhu 
thmwgientis  dalta-endotoxins  which  are 
appropriately  funded  by  other  programs,  and 
which  do  not  represent  a  regulatory  issue  tor 
biosafety  per  se); 

•  The  environmental  consequences  of 
genetically  modified  animals  (mammals, 
fish,  birds,  reptiles,  insects,  amphibians, 
etc.)  escaped  from  confinement; 

•  The  enviranmeotal  fate  and  effects 
of  genetically  modified  plant-associated 
microorganisms  introduced  into  the 
environment  with  special  reference  to 
agricultural  reievanoa. 


Type  If— Conference  Proposals 

Proposals  are  beii^  solicited  to 
organize  (i.e..  administer  and  sopport)  a 
conference  to  bring  together  scientists 
and  ragulatonr  officials  relevant  to  this 
pro-am.  At  the  conference,  tlie 
participants  may  ofiiar  individual 
opinions  regarding  research  needs, 
update  infannaticm.  or  may  ofiar 
individual  opinians  on  areas  of  risk 
assessment  raaeaidi  appropriate  to 
agricultural  biotechnology. 

Applicants  considering  submitting  a 
proposal  under  this  category  an 
strongly  advised  to  consuh  the  Program 
Directors  before  beginning  preparations 
of  such  a  proposal  (see  the 
"Programmatic  Contact"  information 
below  for  telephone  numbers  and 
addresses  for  the  Program  Directors). 

Note:  Individual  investigators  whose 
research  projects  are  funded  under  the 
Biotechnology  Risk  Assessment  Research 
Grants  Program  will  be  required  to  attend 
and  present  data  on  the  results  of  their 
research  at  an  Annual  Conference. 
Attendance  costs  at  such  a  conference  do  not 
need  to  be  included  in  the  budgets  of 
proposed  research  projects  as  they  will  be 
awarded  as  part  of  the  Conference  Grant 
(Type  11  Proposal).  AddiUonally.  a  flnal 
project  report  on  research  results  will  be 
required  in  a  fixed  protocol,  electronic 
format,  suitable  for  dtstribulion  by  USDA  on 
CD-ROM. 


Programmatic  Contact 

For  additional  information  on  the 
Program,  please  cootacL- 

Dr.  David  MacKenzie.  Cooperative  State 
Research  Service.  U.S.  Department  of 
Agriculture,  suite  330.  Aerospace 


Center.  Washington,  DC  20250-2220, 
Telephone:  (202)  401-4892, 
or 

Dr.  Robert  Faust.  Agricultural  Research 
Service.  U.S.  Department  of 
A^cultvue,  Room  336.  Building  005, 
BARC-West.  BeltsvUle,  MD  20705, 
Telephone:  (301)  504-5059. 

How  To  Obtain  Application  Matariaia 

An  Application  Kit  and  a  copy  of  thia 
solicitation  will  be  made  available  upon 
request.  The  Application  Kit  contains 
required  forms,  certifications,  and 
instructions  for  preparing  and 
submitting  grant  applications.  Copies  of 
the  Application  Kit  and  this  solicitation 
may  be  requested  from:  Proposal 
Services  Branch,  Awards  Management 
Division.  Cooperative  State  Research 
Service.  U.S.  Department  of  Agriculture, 
room  303.  Aerospace  Center, 
Washington.  DC  20250-2245, 
Telephone  Number  (202)  401-5048. 

Prepoaal  Format 

Type  I— Research  Proposals 

The  following  general  format  applies 
for  the  preparation  of  research  proposals 
under  this  program  in  fiscal  year  1903: 

(1)  Apphcation  Cover  Pf^.  Ail 
proposals  submitted  by  eligible 
applicants  must  contain  an  Apphcation 
Cover  Page  (Form  CSRS-661).  which 
must  be  signed  by  the  proposing 
principal  investigators)  and  endorsed 
by  the  cognizant  authorized 
organizational  represantatire  who 
possesses  the  necessary  authority  to 
commit  the  apphcant's  time  and  other 
relevant  resources,  bvestigators  who  do 
not  sign  the  Application  Cover  Page  wiU 
not  be  listed  on  the  grant  document  in 
the  event  an  award  is  made.  TIm  title  of 
the  proposal  must  be  brief  (SO-charaoter 
maxinnmi).  yet  represent  the  ma^or 
thrust  of  the  project  Because  this  title 
will  be  used  to  provida  information  to 
those  who  may  not  be  femiliar  with  the 
proposed  project,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition,  phrases 
such  as  "investigation  of  or  "research 
on"  should  not  be  used. 

(2)  Project  Summary.  Each  research 
proposal  must  contain  a  project 
summary,  the  length  of  which  may  not 
exceed  two  (2)  sii^e-  or  double-spaced 
pages.  This  summary  is  not  Intended  for 
the  general  reader;  consequently,  it  may 
contain  technical  language 
comprehensible  primarily  by  persons  in 
disciplines  relating  to  the  food  and 
agricultural  sciences.  The  project 
summary  should  be  a  aeif-conUined, 
specific  description  of  the  activity  to  be 
undertaken  and  should  focus  on: 
(i)  Overall  project  goa!(s)  and 
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supporting  objectives; 
(ii)  Plans  to  accomplish  project 

S[>al(s);  and 
Relevance  or  significance  of  the 
project  to  United  States  agriculture. 

(3)  Project  Description.  The  specific 
aims  of  the  project  must  be  included  in 
all  proposals.  The  text  of  the  project 
description  may  not  exceed  15  single-  or 
double-spaced  pages.  The  Department 
reserves  the  option  of  not  forwarding  for 
further  consideration  proposals  in 
which  the  project  description  exceeds 
this  page  limit.  The  project  description 
must  contain  the  following  components: 

(i)  Introduction.  A  clear  statement  of 
the  long-term  goal(s)  and  supp>orting 
objectives  of  the  proposed  project 
should  preface  the  project  description. 
The  most  significant  published  work  in 
the  field  under  consideration,  including 
the  work  of  key  project  personnel  on  the 
current  application,  should  be  reviewed. 
The  current  status  of  research  in  the 
particular  scientific  field  also  should  be 
described.  All  work  cited,  including  that 
of  key  personnel,  should  be  referenced. 

(ii)  Progress  Report.  If  the  proposal  is 
a  renewal  of  an  existing  project 
supported  under  this  program,  include 
a  clearly  marked  performance  report 
describing  results  to  date  from  the 
previous  award.  This  section  should 
contain  the  following  information: 

(A)  A  comparison  of  actual 
accomplishments  with  the  goals 
established  for  the  previous  award: 

(B)  The  reasons  established  goals  were 
not  met,  if  applicable;  and 

(C)  A  listing  of  any  publications 
resulting  from  the  award.  Copies  of 
reprints  or  preprints  may  be  appended 
to  the  proposal  if  desired. 

(iii)  Rationale  and  Significance. 
Present  concisely  the  rationale  behind 
the  proposed  project.  The  objectives' 
specific  relationship  and  relevance  to 
the  area  in  which  an  application  is 
submitted  and  the  objectives'  specific 
relationship  and  relevance  to  potential 
regulatory  issues  of  United  States 
biotechnology  research  should  be 
shown  clearly.  Any  novel  ideas  or 
contributions  that  the  proposed  project 
offers  also  should  be  discussed  in  this 
section. 

(iv)  Experimental  Plan.  The 
hypotheses  or  questions  being  asked 
and  the  methodology  to  be  applied  to 
the  proposed  project  should  be  stated 
explicitly.  Specifically,  this  section 
must  include: 

(A)  A  description  of  the  investigations 
and/or  experiments  proposed  and  the 
sequence  in  which  the  investigations  or 
experiments  are  to  be  performed; 

IB)  Techniques  to  be  used  in  carrying 
out  the  proposed  project,  including  the 
feasibility  of  the  techniques; 


(C)  Results  expected; 

(D)  Means  by  which  experimental 
data  will  be  analyzed  or  interpreted; 

(E)  Pitfalls  that  may  be  encountered: 

(F)  Limitations  to  proposed 
procedures;  and 

(G)  Tentative  schedule  for  conducting 
major  steps  involved  in  these 
investigations  and/or  experiments. 

In  describing  the  experimental  plan, 
the  appUcant  must  explain  fully  any 
materials,  procedures,  situations,  or 
activities  that  may  be  hazardous  to 
personnel  (whether  or  not  they  are 
directly  related  to  a  particular  phase  of 
the  proposed  project),  along  with  an 
outline  of  precautions  to  be  exercised  to 
avoid  or  mitigate  the  effects  of  such 
hazards. 

(4)  Facilities  and  equipment.  All 
facilities  and  major  items  of  equipment 
that  are  available  for  use  or  assignment 
to  the  proposed  research  project  during 
the  requested  period  of  support  should 
be  described.  In  addition,  items  of 
nonexpendable  equipment  necessary  to 
conduct  and  successfully  conclude  the 
proposed  project  should  be  listed. 

(5)  Collaborative  arrangements.  If  the 
nature  of  the  proposed  project  requires 
collaboration  or  subcontractual 
arrangements  with  other  research 
scientists,  corporations,  organizations, 
agencies,  or  entities,  the  applicant  must 
identify  the  collaborator(s)  and  provide 
a^ll  explanation  of  tlie  nature  of  the 
collaboration.  Evidence  (i.e.,  letters  of 
intent)  should  be  provided  to  assure 
peer  reviewers  that  the  collaborators 
involved  have  agreed  to  render  this 
service.  In  addition,  the  proposal  must 
indicate  whether  or  not  such  a 
collaborative  arrangement(s)  has  the 
potential  for  a  conflict(s)  of  interest. 

(6)  Personnel  support.  To  assist  peer 
reviewers  in  assessing  the  competence 
and  experience  of  the  proposed  project 
staff,  key  personnel  who  will  be 
involved  in  the  proposed  project  must 
be  identified  clearly.  For  each  principal 
investigator  involved,  and  for  all  senior 
associates  and  other  professional 
personnel  who  expect  to  work  on  the 
project,  whether  or  not  funds  are  sought 
for  their  support,  the  following  should 
be  included: 

(i)  An  estimate  of  the  time 
commitments  necessary; 

(ii)  Curriculum  vitae.  The  curriculum 
vitae  should  be  limited  to  a  presentation 
of  academic  and  research  credentials, 
e.g.,  educational,  employment  and 
professional  history,  and  honors  and 
awards.  Unless  pertinent  to  the  project, 
to  personal  status,  or  to  the  status  of  the 
organization,  meetings  attended, 
seminars  given,  or  personal  data  such  as 
birth  date,  marital  status,  or  community 
activities  should  not  be  included.  The 


vitae  shall  be  no  more  than  two  pages 
each  in  length,  excluding  the 
publication  lists.  The  Department 
reserves  the  option  of  not  forwarding  for 
further  consideration  a  proposal  in 
which  the  vitae  exceed  the  two-page 
limit;  and 

(iii)  PubUcation  List(s).  A 
chronological  Ust  of  all  publications  in 
referred  journals  during  the  past  five 
years,  including  those  in  press,  must  be 
provided  for  each  professional  project 
member  for  whom  a  curriculum  vitae  is 
provided.  Authors  should  be  listed  in 
the  same  order  as  they  appear  on  each 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  items 
usually  appear  in  journals. 

(7)  Budget.  A  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  requested  support 
for  the  overall  project  period.  A  copy  of 
the  form  (CSRS-55)  which  must  be  used 
for  this  purpose,  along  with  instructions 
for  completion,  is  included  in  the 
Application  Kit  and  may  be  reproduced 
as  needed  by  applicants.  Funds  may  be 
requested  under  any  of  the  categories 
listed,  provided  that  the  item  or  service 
for  which  support  is  requested  may  be 
identified  as  necessary  for  successful 
conduct  of  the  proposed  project,  is 
allowable  under  applicable  Federal  cost 
principles,  and  is  not  prohibited  under 
any  applicable  Federal  statute. 

Applicants  should  note  that,  pursuant 
to  section  726  of  Public  Law  No.  102- 
341  (the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agencies 
Appropriations  Act,  1993),  funds 
available  in  fiscal  year  1993  to  pay 
indirect  costs  on  research  grants 
awarded  competitively  by  CSRS  may 
not  exceed  14  per  centum  of  the  total 
Federal  funds  provided  under  each 
award. 

(8)  Research  involving  special 
considerations.  A  number  of  situations 
encountered  in  the  conduct  of  research 
require  special  information  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project. 
If  any  such  situation  is  anticipated,  the 
proposal  must  so  indicate.  It  is  expected 
that  a  significant  number  of  proposals 
will  involve  the  following: 

(i)  Recombinant  DNA  and  RNA 
molecules.  All  key  personnel  identified 
in  a  proposal  and  all  endorsing  officials 
of  a  proposed  performing  entity  are 
required  to  comply  with  the  guidelines 
established  by  the  National  Institutes  of 
Health  entitled,  "Guidehnes  for 
Research  Involving  Recombinant  DNA 
Molecules."  as  revised.  The  Application 
Kit  contains  a  form  (CSRS-662)  which 
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is  suiuble  for  such  certificstion  of 
compliance. 

(ii)  Human  subjects  at  risk. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  proposed  project  supported 
with  grant  funds  provided  by  the 
Department  rests  with  the  perfonniag 
entity.  Regulations  have  been  issued  by 
the  Department  under  7  CFR  part  Ic, 
Protection  of  Human  Subjects.  In  the 
event  that  a  project  involving  human 
subjects  at  risk  is  recommended  for 
award,  the  applicant  will  be  required  to 
submit  •  statement  certifying  that  the 
project  plan  has  been  reviewed  and 
approved  by  the  histitutional  Review 
Board  at  the  proposing  oigenization  or 
institution.  The  Applicatioo  Kit 
contains  a  fonn  {CSRS-6621)  which  is 
suitable  for  such  certificatiaii. 

(iii)  Experimental  vertebrate  animfll 
care.  The  responsibility  for  the  humane 
care  and  treatment  of  any  experimental 
vertebrate  animal,  which  has  the  same 
meaning  as  "animal"  in  section  2(g}  of 
the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2132(gJ).  used  in  «ny 
project  supported  with  grant  funds  rests 
with  the  performing  entity.  In  this 
regard,  all  key  personnel  associated 
with  any  supported  project  and  all 
endorsing  officials  of  the  proposed 
performing  entity  m  reouired  to 
comply  with  the  appUoable  provisione 
of  the  Animal  WeUara  Act  of  1966.  as 
amended  (7  U.S.C.  2131  et  seq.)  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  of  Agriculture  in  9  CFR 
parts  1,  2,  3,  and  4.  The  applicant  must 
submit  •  statement  oertif^g  that  the 
proposed  project  is  in  compliance  with 
the  aforementioned  regulations,  and  that 
the  proposed  project  is  either  under 
review  bv  or  has  been  reviewed  and 
approved  by  an  bistitutional  Animal 
Care  and  Use  Committee.  The 
Application  Kit  contains  a  form  (CSRS- 
662)  which  is  suitable  Cor  such 
certification. 

(9)  Current  and  pending  support.  All 
proposals  must  list  any  oUier  current 
public  or  private  reswrch  support 
(including  in-house  strpport)  to  whidi 
key  personnel  identified  In  the  proposal 
have  committed  portions  of  Aeir  time, 
whether  or  not  salary  support  for  the 
person(s)  involved  is  inchided  in  the 
budget.  Analogous  information  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  by.  or  that  will  be 
submitted  in  the  near  fature  to.  other 
possible  sponsors,  includlhg  other 
USDA  programs  or  agencies.  Concxurent 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsors 
will  not  prejudice  proposal  review  or 
evaluation  by  the  Administrator  or 
experts  or  consultants  engaged  by  the 


Administrator  for  this  purpose. 
However,  a  proposal  that  duplicates  or 
overlaps  substantially  with  a  proposal 
already  reviewed  and  fimded  (or  that 
will  be  funded}  by  another  organization 
or  agency  will  not  be  funded  under  this 
program.  The  Application  Kit  contains  a 
form  (CSRS-6633  which  is  suitable  for 
listing  current  and  pending  support. 

(10)  Additions  to  project  description. 
Each  project  description  is  expected  by 
the  Administrator,  the  membws  of  peer 
review  groups,  and  the  relevant  program 
staff  to  be  complete  while  meeting  tte 
page  limit  established  herein.  Howevw, 
if  the  inclusion  of  additional 
information  is  necessary  to  ensure  the 
equitable  evaluati<Hi  of  the  proposal 
(e.g.,  photographs  that  do  not  reproduce 
well,  reprints,  and  other  pertinent 
materials  that  are  daemea  to  be 
unsuitable  for  inclusion  in  the  text  of 
the  proposal),  the  number  of  copies 
submitted  should  match  the  number  of 
copies  requested  herein  (i.e.,  14  copies). 
Each  set  of  such  materials  must  be 
identified  with  the  name  of  the 
submitting  organitation,  the  n8me(s)  of 
the  principal  investigatorfs),  and  the 
title  of  the  proposed  project. 
Information  may  not  be  appended  to  a 
proposal  to  circimivent  page  limitations 
prescribed  for  the  project  description. 

(11)  Organizational  Management 
Information.  Specific  management 
information  relating  to  an  applicant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  grant  if  such 
information  has  not  bean  provided 
previously  under  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  If  necessary,  the 
Department  will  contact  an  applicant  to 
request  organisational  management 
information  once  a  proposal  has  been 
recommended  for  funding. 

Type  II— Conference  Proposals 

Proposals  requesting  support  for  a 
conisranoa  should  include: 

(1)  An  Application  Cover  Page.  All 
proposals  submitted  by  eligible 
applicants  must  contain  an  AppUcation 
Cover  Page  (Form  CSRS-661),  which 
must  be  signed  by  the  proposing  project 
director(s)  and  endorsed  by  the 
cognizant  authorized  oiganizational 
representative  who  possesses  the 
necessary  authority  to  commit  the 
applicant's  time  and  other  relevant 
resources.  Project  directors  who  do  not 
sign  the  Application  Cover  Page  will  not 
be  Usted  on  the  pant  document  in  the 
event  en  award  is  made.  The  title  of  the 
proposal  must  be  brief  (SOKJiaracter 
maximum),  yet  represent  the  maJOT 
thrust  of  the  profecL  Because  this  title 
will  be  used  to  provide  information  to 
those  who  may  not  be  familiar  with  the 


proposed  project,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible. 

(2)  A  Project  Summary  stating  the 
objectives  of  the  caafenoce  (i.e.,  to 
bring  together  scientists  and  re^latory 
officials  to  offer  individual  opinions  on 
research  needs,  update  information,  or 
to  offer  individual  opinions  on  areas  of 
risk  assessment  research  appropriate  to 
agricuhural  biotechnology),  as  well  as 
the  proposed  location  and  proposed 
inclusive  date(s)  of  the  conference; 

(3)  Names  and  affiliations  of  the 
chairperson  aid  other  members  of  the 
oreanizing  committee; 

(4)  A  proposed  program  (or  agenda) 
for  the  conference; 

(5)  The  method  of  annoimoement  or 
invitation  that  will  be  used; 

(6)  A  cxuTiculiuB  vita  for  the 
submitting  project  directoKs)  and  a  brief 
listing  of  relevant  puUicationa.  not  to 
exceed  two  pages; 

(7)  An  estimated  total  biidget  (Form 
CSRS-55)  for  the  confarenca,  together 
with  an  itemized  breakdown  of  support 
requested  from  USDA.  The  budget  for 
the  conference  may  include  an 
appropriate  amount  for  transportation 
and  subsistence  costs  for  participants 
and  for  other  conference-related  costs; 
and 

(8)  Current  and  pending  support.  All 
proposals  must  list  any  othar  current 
public  or  private  support  (including  in- 
nouse  support)  to  which  key  personnel 
identified  in  the  proposal  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(8)  Involved  is  included  in  the 
budget.  Analogous  infonnatlon  must  be 
provided  for  any  pending  proposals  that 
are  being  considered  bv,  or  that  will  be 
submitted  in  the  near  niture  to.  other 
possible  sponsors,  including  other 
USDA  programs  or  agendas.  Concurreot 
submission  of  identical  or  similar 
proposals  to  other  possible  sponsois 
will  not  prejudice  proposal  review  or 
evaluation  by  the  Adxoinistrator  or 
experts  or  consultants  angeged  by  the 
Administntor  for  this  purpose. 
However,  a  proposal  that  duphcatas  or 
overlaps  substantiallv  with  a  proposal 
ah^ady  reviewed  and  funded  (or  that 
will  be  funded)  by  another  organization 
or  agency  will  not  be  funded  under  this 
program.  The  Application  Kit  contains  a 
form  (CSRS-663)  which  is  suitable  far^ 
listing  current  and  pending  support 

Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 

As  outlined  in  7  CFK  part  3407  (the 
CSRS  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969),  environmental  data  fior  any 
proposed  project  is  to  ha  provided  to 
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CSRS  so  that  CSRS  may  determine 
whether  any  further  action  is  needed. 
The  applicant  shall  review  the  following 
categorical  exclusions  and  determine  if 
the  proposed  project  may  fall  within 
one  of  tne  categories. 

(1)  Department  of  Agriculture 
Categorical  Exclusions.  (7  CFR  lb.3) 

(1)  Policy  development,  planning  and 
implementation  which  are  related  to 
routine  activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds: 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
pronams  and  activities; 

(v)  Qvil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities:  and 

(vii)  Activities  related  to  trade 
representation  and  market  development 
activities'  abroad. 

(2)  CSRS  Categorical  Exclusions.  (7  CFR 
3407.6) 

Based  on  previous  experience,  the 
following  categories  of  CSRS  actions  are 
excluded  because  they  have  been  foimd 
to  have  limited  scope  and  intensity  and 
to  have  no  significant  individual  or 
cumulative  Impacts  on  the  quality  of  the 
human  environment: 

(i)  The  foUoiving  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  effects  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  facility  where  research 
practices  and  safeguards  prevent 
environmental  impacts: 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment;  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 
familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovation,  rehabilitation, 
or  revitalization  of  physical  facilities, 
including  the  acquisition  and 
installation  of  equipment,  where  such 
activity  is  Umited  in  scope  and 
intensity. 

In  order  for  CSRS  to  determine 
whether  any  further  action  is  needed 


with  respect  to  NEPA.  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary:  therefore,  a 
separate  statement  must  be  included  In 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
Is  the  applicant's  opinion  that  the 
project  proposed  fedls  within  the 
categorical  exclusions,  the  specific 
exclusions  must  be  identified.  The 
Information  submitted  shall  be 
identified  as  "NEPA  Considerations" 
and  the  narrative  statement  shall  be 
placed  after  the  coversheet  of  the 
proposal. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSRS  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exist  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  e^ct. 

Proposal  Submission 

What  To  Submit 

An  original  and  14  copies  of  a 
proposal  must  be  submitted.  Each  copy 
of  each  proposal  must  be  stapled 
securely  in  the  upper  lefthand  comer 
(Do  Not  Bind).  All  copies  of  the 
proposal  must  be  submitted  in  one 
package. 

Where  and  When  To  Submit 

Proposals  submitted  through  the 
regular  mail  must  be  received  by  June 
14, 1993,  and  must  be  sent  to  the 
following  address:  Proposal  Services 
Branch,  Awards  Management  Division, 
Cooperative  State  Research  Service,  U.S. 
Department  of  Agriculture,  room  303, 
Aerospace  Center,  Washington,  DC 
20250-2245,  Telephone:  (202)  401- 
5048. 

Hand-delivered  proposals  must  be 
submitted  by  June  14, 1993,  to  an 
express  mail  or  courier  service  or 
brought  to  the  following  address  (note 
that  the  zip  code  differs  from  that 
shown  above):  Proposal  Services 
Branch,  Awards  Management  Division, 
Cooperative  State  Research  Service,  U.S. 
Department  of  Agricultiire.  Room  303, 
Aerospace  Center,  901  D  Street,  SW., 
Washington,  DC  20024.  Telephone: 
(202)  401-5048. 


PropoMd  Review,  Evaluaticn  Criteria, 
and  Disposition 

Pmposal  Review 

All  grant  applications  will  be 
acknowledged.  Prior  to  technical 
examination,  a  preliminary  review  will 
be  made  for  responsiveness  to  the 
program  solicitation  (e.g.,  relationship 
of  application  to  announced  program 
area).  Proposals  that  do  not  fall  within 
the  guidelines  as  stated  in  the  program 
solicitation  will  be  eliminated  from 
competition  and  will  be  returned  to  the 
applicant.  All  responsive  appUcations 
will  be  carefully  reviewed  by  the 
Administrator,  qualified  officers  or 
employees  of  the  Department,  the 
respective  peer  review  group,  and  ad 
hoc  reviewers,  as  required.  Written 
comments  will  be  solicited  from  ad  hoc 
reviewers  when  deemed  appropriate, 
and  individual  written  comments  and 
in-depth  discussions  will  be  provided 
by  peer  review  group  members  prior  to 
recommending  applications  for  funding. 
Applications  will  oe  ranked  and  support 
levels  recommended  within  the 
limitation  of  total  funding  available  in 
fiscal  year  1993. 

Evaluation  Criteria 

The  peer  review  group  will  take  into 
account  the  following  criteria  in 
carrying  out  its  review  of  responsive 
proposals  submitted  under  the  fiscal 
year  1993  program: 

(a)  Scientific  merit  of  the  proposal. 
(1)  Conceptual  adequacy  of 

hypothesis; 

[2]  Clarity  and  delineation  of 
objectives; 

(3)  Adequacy  of  the  description  of  the 
imdertaking  and  suitability  and 
feasibility  of  methodology; 

(4)  Demonstration  of  teasibility 
through  preliminary  data; 

(5)  Prooability  of  success  of  project; 

(6)  Novelty,  uniqueness  and 
originality;  and 

(7)  Appropriateness  to  regulation  of 
biotechnolo^  and  risk  assessment 

(b)  QuaUncations  of  proposed  project 
personnel  and  adequacy  of  facilities, 

(1)  Training  and  demonstrated 
awareness  of  previous  and  alternative 
approaches  to  the  problem  identified  in 
the  proposal,  and  performance  record 
and/or  potential  for  future 
accomplishments;  - 

(2)  Time  allocated  for  systematic 
attainment  of  objectives; 

(3)  Institutional  experience  and 
competence  in  subject  area;  and 

(4]  Adequacy  of  available  or 
obtainable  support  personnel,  facilities, 
and  instrumentation. 

(c)  Relevance  of  project  to  solving 
biotechnology  regulatory  uncertainty  for 
United  States  agriculture. 
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(1)  Scientific  contribution  of  research 
in  leading  to  important  discoveries  or 
significant  breakthroughs  in  announced 
profl-am  areas;  and 

(2)  Relevance  of  the  risk  assessment 
research  to  agricultural  and 
environmental  regulations. 

Proposal  Disposition 

When  the  peer  review  group(s)  has 
completed  its  deliberations,  the  USDA 
program  staff,  based  on  the 
recommendations  of  the  peer  review 
group{s),  will  recommend  to  the 
awanling  official  that  the  project  be:  (a) 
approved  for  support  from  currently 
available  funds,  or  (b)  declined  due  to 
insufficient  funds  or  unfavorable 
review.  USDA  reserves  the  right  to 
negotiate  with  the  Principal 
Investigator/Project  Director  and/or  the 
submitting  entity  regarding  project 
revisions  (e.g.,  reductions  in  scope  of 
work,  funding  level,  or  period  of 
support)  prior  to  recommending  any 
project  for  funding. 

A  proposal  may  oe  withdrawn  at  any 
time  before  a  final  funding  decision  is 
made.  One  copy  of  each  proposal  that  is 
not  selected  for  funding  (including 
those  that  are  withdrawn)  will  be 
retained  by  USDA  for  one  year,  and 
remaining  copies  will  be  destroyed. 

Supplementary  Information 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official 
shall  make  grants  to  those  responsible, 
eligible  applicants  whose  proposals  are 
judged  most  meritorious  under  the 
evaluation  criteria  and  procedures  set 
forth  in  these  solicitation  and 
applications  guidelines. 

The  date  specified  by  the  awarding 
official  as  the  beginning  of  the  project 
period  shall  be  not  later  than  September 
30, 1993. 

All  funds  granted  under  the 
Biotechnology  Risk  Assessment 
Research  Grants  Program  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 


application  and  budget,  the  terms  and 
conditions  of  any  resulting  award,  the 
applicable  Federal  cost  principles,  and 
the  Department's  assistance  regulations. 

Neither  the  approval  of  any 
application  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
in  any  way  to  provide  further  support  of 
a  project  or  any  portion  thereof. 

The  Biotechnology  Risk  Assessment 
Research  Grants  Program  is  Hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.219.  For  reasons  set  forth 
in  the  final  rule-related  Notice  to  7  CFR 
part  3015.  subpart  V  (48  FR  29115,  June 
24,  1983),  this  program  is  excluded  from 
the  scope  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C,  3504(h)),  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
0MB  Document  No.  0524-0022. 

Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  other  Federal  statutes  and 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  grants 
awarded  under  this  program.  These 
include,  but  are  not  limited  to: 

7  CFR  part  1.1— USDA 
implementation  of  the  Freedom  of 
Information  Act; 

7  CFR  part  Ic— USDA 
implementation  of  the  Federal  Policy  for 
the  Protection  of  Human  Subjects; 

7  CFR  part  3— USDA  implementation 
of  0MB  Circular  A-129  regarding  debt 
collection; 

7  CFR  part  15.  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964; 

7  CFR  part  520— ARS  implementation 
of  the  National  Environmental  Policy 
Act; 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  0MB  directives  (i.e.. 
Circular  Nos.  A-110,  A-121,  and  A- 


122)  and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formeriy,  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977,  Public  Law  No.  95-224),  as  well 
as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance; 

7  CFR  part  3016— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments; 

7  CFR  part  3017,  as  amended— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants); 

7  CFR  part  3018— USDA 
implementation  of  New  Restrictions  on 
Lobbying.  Imposes  new  prohibitions 
and  requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans; 

7  CFR  part  3407— CSRS 
implementation  of  the  National 
Environmental  Policy  Act; 

29  U.S.C.  794,  section  504— 
Rehabilitation  Act  of  1973,  and  7  CFR 
part  15B  (USDA  implementation  of  the 
statute),  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs; 

35  U.S.C.  200  et  seg.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

Done  at  Washington,  DC,  on  this  7th  day 
of  April.  1993. 
John  Patrick  Jordan. 

Administrator,  Cooperative  State  Research 
Service. 

R.  Dean  Plowman, 

Administrator.  Agricultural  Research  Service. 

[PR  Doc  93-8699  Filed  4-13-93;  8:45  am] 
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OEPARTMEffr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  Parts  3280  and  3282 

(Docket  No.  R-93-1632;  FR-3380-P-01] 

Manufactured  Home  Construction  and 
Safety  Standards  on  Wind  Standards 

AGENCY:  OfSce  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Proposed  rule. 

SUMMARY:  HUD  is  proposing  to  amend 
the  Federal  Manufactured  Home 
Construction  and  Safety  Standards 
(FMHCSS)  to  improve  the  resistance  of 
manufactured  homes  to  wind  forces  in 
areas  prone  to  high  winds.  Under  this 
rule,  manufactured  homes  would  have 
to  be  designed  to  withstand  wind 
speeds  of  80-110  miles  an  hour 
depending  on  the  location  of  the  home. 
Also,  the  Department  would  make 
certain  other  changes  to  the  standards  to 
ensure  that  structural  assemblies, 
components,  connectors,  and  fasteners 
would  be  adequate  for  the  area  in  which 
each  manufactured  home  would  be 
placed.  The  purpose  of  this  rule  is  to 
increase  the  safety  of  manufactured 
homes  in  areas  where  wind-induced 
damage  is  a  special  hazard. 

OATIS:  Comment  due  date:  Comments 
must  be  submitted  on  or  before  May  14. 
1993. 

AOMESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  rule  to  the  Rales  Docket  Clerk, 
Office  of  General  Counsel,  room  10276. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW.. 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX]  comments  are  not 
acceptable.  A  copy  of  each 
communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOfl  FURTHER  INFORMATION  CONTACT:  G. 

Robert  Fuller,  Director,  Manufactured 
Housing  and  Construction  Standards 
Division,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW,,  ATTN:  Maib-oom  B-133, 
Washington.  DC  20410-8000. 
Telephones:  (Voice)  (202)  708-2210; 
(TDD)  (202)  708-4594.  (These  are  not 
toll-free  numbers.) 


SUPPLEMENTARY  INFORMATION: 

Justification  for  Shortened  Comment 
Period  and  Statement  on  Effective  Date 

Under  the  National  Manufactured 
Housing  Construction  and  Safety 
Standards  Act  of  1974  (42  U.S.C.  5401- 
5426]  (the  Act),  manufactured  homes 
shall  be  designed  to  reduce  the  risk  of 
loss  of  Ufe  to  building  occupants  to  the 
maximum  extent  feasible  and  reduce  the 
risk  of  property  damage  to  the 
maximum  extent  practicable.  The 
Secretary  has  the  authority  under 
section  604  of  the  Act  (42  U.S.C.  5403) 
to  issue,  amend,  or  revoke  any  Federal 
manufactured  home  construction  or 
safety  standard.  Subpart  C  of  24  CFR 
part  3282  contains  the  procedures  that 
apply  to  the  formulation,  issuance, 
amendment,  and  revocation  of  rules 
pursuant  to  the  Act. 

It  is  the  general  practice  of  the 
Department  to  provide  a  60-day  public 
comment  period  on  all  proposed  rules. 
However,  for  this  rule  the  Department  is 
shortening  the  public  comment  period 
to  30  days.  The  Secretary  finds  that  it 
is  not  contrary  to  the  public  interest  to 
expedite  review  of  this  proposed 
standard,  because  unnecessary  delay 
could  allow  many  manufactured  homes 
to  be  produced  under  inadequate  wind 
standards.  Many  of  these  homes  could 
be  sold  and  sited  in  high  wind  areas 
before  the  1993  hurricane  season.  The 
Secretary  believes  that  amended 
standards  should  be  issued  as  soon  as 
possible,  to  allow  stronger  homes  to 
replace  those  destroyed  in  Hurricane 
Andrew  and  to  assure  that  new  homes 
facing  probable  future  hurricanes  are 
capable  of  withstanding  stronger  wind 
forces.  Further,  because  the 
manufactured  housing  industry  is  aware 
of  the  Department's  development  of  new 
wind  standards  and  of  the  issues 
involved  in  the  new  regulations,  the 
need  for  a  longer  comment  period  is 
mitigated. 

In  addition,  section  605  of  the  Act  (42 
U.S.C.  5404)  requires  that  the  Secretary, 
to  the  extent  feasible,  consult  with  the 
National  Manufactured  Home  Advisory 
Council  before  establishing,  amending, 
or  revoking  any  manufactured  home 
construction  or  safety  standard.  Because 
of  the  need  to  accelerate  the  notice  and 
comment  period,  as  well  as  the  time  the 
Department  intends  to  take  to  review 
and  address  the  comments  received,  it 
will  not  be  feasible  to  convene  the 
Advisory  Council  and  to  seek  a 
consensus  on  the  proposed  standard. 
Instead,  the  Department  will  provide 
direct  notice  of  the  proposed  standard  to 
each  of  the  members  of  the  Advisory 
Council  and  will  request  his  or  her 
comments. 


Under  section  604  of  the  Act  (42 
U.S.C.  5403],  standards  are  to  become 
effective  not  sooner  than  180  days 
following  publication  of  a  final  rule  in 
the  Federal  Register,  unless  the 
Secretary  finds,  for  good  cause  shown, 
that  an  earlier  effective  date  is  in  the 
public  interest.  For  the  reasons  stated 
above,  it  is  anticipated  that  the 
Secretary  will  find  that  it  is  in  the 
public  interest  to  shorten  the  period 
following  which  the  final  rule  would 
become  effective.  The  Department 
expects  to  provide  a  shortened  period  of 
30  days  following  publication  of  a  final 
rule  before  the  rule  would  become 
effective. 

Because  high  priority  will  be  given  in 
the  Department  to  the  review  of  public 
comments  received  on  this  proposed 
rule  and  the  development  of  a  final  rule, 
the  total  elapsed  time  between  the 
publication  of  this  proposed  rule  and 
the  effective  date  of  a  final  rule  may  be 
as  brief  as  90  days.  The  necessity  of 
better  standards  for  manufactured 
homes  in  high  wind  areas  is  evident.  By 
this  statement,  the  Department  is  trying 
to  provide  maximum  reasonable  notice 
to  interested  persons  that  they  should 
expect  to  comply  with  some  increased 
level  of  standards  within  a  relatively 
short  time. 

I.  Background 

Hurricane  Andrew  was  the  third  most 
severe  hurricane  to  hit  the  continental 
United  States  in  the  past  century.  It  was 
exceeded  in  wind  pressure  only  by  the 
Key  West  Hurricane  in  1935,  which 
established  the  record  low  barometric 
pressure,  and  Hurricane  Camille,  which 
killed  more  than  200  people  when  it  hit 
the  Gulf  Coast  in  1969. 

Preliminary  estimates  of  the  number 
of  manufactured  homes  destroyed  or 
severely  damaged  from  Hurricane 
Andrew  range  ftx)m  14,500  to  18,000 
homes.  The  damage  estimate  from  this 
hurricane  is  $20-30  billion,  and  federal 
monies  in  excess  of  $10  billion  are  being 
appropriated  to  pay  for  the  cleanup  and 
restoration  of  property  damaged  by  the 
hurricane. 

Many  areas  of  the  United  States  are 
susceptible  to  hurricanes,  including 
major  sections  of  the  Atlantic  and  Gulf 
coasts  of  the  United  States.  Hurricanes, 
therefore,  present  a  major  threat  to 
public  safety  and  welfare  for  a  large 
segment  of  the  population. 

n.  Manufactured  Home  Design  and 
Construction  Standards 

A.  HUD  Review  of  Current  and 
Alternate  Standards 

The  Manufactured  Home 
Construction  and  Safety  Standards  (24 
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CFR  part  3280)  currently  require  that 
manufactured  housing  be  designed  and 
constructed  to  resist  certain  wind  loads. 
Resistance  is  normally  provided  by 
anchorage  tie-downs  and  foundations, 
which  £ire  covered  by  installation 
standards  and  building  codes  regulated 
and  enforced  by  State  and  local 
jurisdictions. 

On  September  9. 1992,  then-Secretary 
Kemp  ordered  a  full-scale  review  of  the 
HUD  manufactured  home  standards  to 
ensure  that  the  standards  provide 
adequate  protection  to  manufactured 
home  residents  during  hurricane 
conditions.  The  Department  conducted 
field  investigations  and  has  completed 
its  review  of  on-site  investigations  of  the 
damage  caused  by  the  hurricane.  In 
examining  the  adequacy  of  the  current 
Federal  standards,  the  Department  has 
taken  into  consideration  an  evaluation 
prepared  by  the  National  Institute  of 
Standards  and  Technology  (NIST).  in 
addition  to  the  Department's  own 
review.  NIST  compared  the  current 
wind  standards  in  24  CFR  3280.305  to 
wind  design  requirements  of  the 
American  Society  of  Qvil  Engineers 
(ASCE)  standard,  ASCE  7-«8, 
"Minimum  Design  Loads  for  Buildings 
and  Other  Stnictures,"  and  also  the 
Standard  Building  Code  (SBC)  and  the 
South  Florida  Building  Code,  and 
analyzed  a  proposal  from  the 
Manufactured  Housing  Institute. 

As  a  result  of  its  investigations  and 
review  of  materials  and 
recommendations,  the  Department 
determined  the  ASCE  7-88  Standard  to 
contain  the  most  suitable  wind  load 
requirements  among  the  various 
building  codes  and  standards.  The 
ASCE  7-88  standard,  when  compared  to 
the  SBC  and  other  analogous  codes, 
generally  provides  the  highest 
protection  against  wind  damage. 
Furthermore,  ASCE  7-88  is  widely 
recognized  as  a  consensus  standard  with 
national  statxire. 

By  contrast,  the  SBC  basic  design 
wind  loads  for  horizontal  drag  and 
uphft  forces  are  generally  25%  less  than 
the  design  wind  loads  required  by  ASCE 
7-88.  Although  boih  documents  make 
use  of  the  same  low-rise  wind  tunnel 
test  data,  the  SBC  permits  a  reduction  of 
20%  to  account  for  different  wind 
directions  at  the  time  of  highest  wind 
speeds.  For  various  reasons,  ASCE  7-88 
does  not  recognize  this  reduction  in  any 
wrind  region,  fa  particular,  for 
hurricane-prone  areas,  the  sponsoring 
organization  determined  that  there  is  a 
greater  hkelihood  that  extreme  wind 
conditions  will  coincide  with  the 
critical  direction  for  wind  loading  the 
structure  and,  therefore,  did  not 


consider  the  reduction  to  be 
appropriate. 

In  addition,  ASCE  7-88  requires  the 
use  of  a  higher  importance  factor  (1.05) 
than  the  SBC  for  residential  and 
ordinary  buildings  located  near  the 
oceanline  in  hurricane-prone  areas.  The 
importance  factor  is  used  to  modify  the 
wind  speed  in  the  calculation  of  design 
wind  pressure;  assign  different  levels  of 
risk;  and,  in  effect,  provide  a  higher 
level  of  safety  to  building  occupants. 
Because  the  SBC  applies  a  lower 
importance  factor  (1.0)  for  these 
buildings,  there  is  a  further  11% 
disparity  in  basic  design  wind  load 
requirements  between  the  two 
standards.  Finally,  analysis  of  localized 
effects  on  the  edges  and  comers  of 
components  and  cladding  indicate  even 
greater  disparities  between  ASCE  7-88 
and  the  SEK3  for  certain  of  these 
elements. 

Because  the  SBC  is  a  model  code,  and 
is  often  adopted  by  reference  either 
completely  or  partially,  other  State  and 
local  codes  comparable  to  the  SBC,  such 
as  the  South  Florida  Building  Code 
(SFBC).  have  similar  defects  as  the  SBC, 
with  respect  to  wind  load  requirements. 
For  example,  in  its  Final  Report  (Fla. 
Cir.  a.,  11th  Cir;  filed  December  14. 
1992)  the  Grand  Jury  that  was  convened 
to  investigate  the  aftermath  of  Hurricane 
Andrew  found  that  the  SFBC  wind  load 
requirements  are  "insufficient  and  need 
to  be  strengthened"  (see  page  3). 

The  Department  is  aware  of  reports 
and  opinions  that  discourage  outright 
adoption  of  the  ASCE  7-88  standard. 
However,  in  light  of  Congress'  mandate 
to  the  Secretary  to  establish  reasonable 
manufactured  home  construction  and 
safety  standards  that  "meet  the  highest 
standards  of  protection,"  the 
Department  is  persuaded  by  its  own 
analysis,  and  the  conclusions  and 
opinions  of  other  studies  and  experts  in 
the  field  of  wind  engineering,  that  ASCE 
7-88  is  the  most  appropriate  standard  to 
propose  in  this  rule. 

Commenters  are  invited  to  address  the 
Department's  preference  of  the  ASCE  7- 
88  standard  over  other  possible 
standards  that  could  be  used  to  address 
design  requirements  for  manufactured 
housing  in  high  wind  areas.  In 
accordance  with  Office  of  Management 
of  Budget  Circular  A-119  (January  17, 
1980),  the  Department  encourages 
commenters  to  focus  on  appropriate 
existing  consensus  standards  that  could 
be  adopted  by  reference  in  the 
Department's  regulations. 

B.  Description  of  Changes  to  the 
Standards 

Because  of  the  existing  risk  of  loss  of 
life  to  building  occupants  and  the 


extraordinary  loss  of  property  due  to 
Hurricane  Andrew,  the  Department  has 
determined  that  it  is  necessary  to  amend 
the  Federal  Manufactured  Home 
Construction  and  Safety  Standards 
(FMHCSS)  to  raise  the  level  of  wind 
resistance  standards,  especially  in  areas 
subject  to  high  winds.  Specifically,  the 
Department  is  proposing  to  amend  the 
FMHCSS  to  include  a  Basic  Wind  Speed 
Map  that  is  based  on  the  map  contained 
in  the  incorporated  standard  ASCE  7- 
88,  "Minimum  Design  Loads  for 
Buildings  and  Other  Structures." 

The  revised  map  would  contain  two 
wind  zones  for  high  wind  areas  as 
compared  to  one  high  wind  zone  area  in 
the  present  map.  The  boundary-  between 
Wind  Zones  I  and  HI  generally  would 
follow  the  80  mph  contour  in  the  ASCE 
map,  while  the  boundary  between  Wind 
Zones  n  and  III  generally  would  follow 
the  100  mph  contour  in  the  ASCE  map. 
Based  on  the  revised  map,  this  proposed 
rule  would  specify  the  States  and 
counties  in  which  the  more  stringent 
standards  would  be  applicable.  The 
States  and  counties  enumerated  are 
those  that  the  Department  has 
determined  to  be  substantially  within 
the  highest  wind  zone  demarcated  on 
the  revised  map.  The  design  wind  speed 
for  the  higher  wind  zone  areas  would  be 
designated  as  100  and  110  mph. 
respectively: 

"The  current  wind  standards  for 
manufactured  housing  are  considered 
inadequate  in  high-wind  areas  because 
they  address  only  a  positive  (external) 
design  wind  pressure  for  walls  without 
specifying  that  designs  must  take  into 
account  the  effect  of  negative  pressure 
(suction)  on  the  structure.  In  addition, 
the  formulas  used  in  ASCE  7-88  include 
other  factors  that  account  for  higher 
horizontal  forces  on  walls,  glazing, 
exterior  coverings,  and  fastenings,  and 
uplift  forces  on  roof  trusses,  exterior 
coverings,  fastenings,  gables,  eaves,  and 
comers  than  are  currently  provided  for 
in  the  Federal  Standards.  These  and 
other  issues  would  now  be  addressed  by 
requiring  the  manufactured  home 
structure,  components,  and  cladding  to 
be  designed  to  resist  the  design  wind 
forces  for  Exposure  C  specified  in  ASCE 
7-83. 

The  requirements  for  structural 
assemblies,  components,  connectors, 
and  fasteners  would  be  strengthened  so 
that  the  roof,  walls,  and  oLher  parts  of 
the  home  would  be  able  to  resist  the 
same  level  of  wind  forces  ty-pically 
required  for  site-built  and  modular 
hosing  in  high  wind  areas.  In  addition, 
the  increased  wind  loads  that  would  be 
required  by  the  proposed  rule  would  be 
applicable  whether  structural  systems. 
components,  or  other  aspects  of  the 


19538  Federal  Register  /  Vol.  58,  No.  70  /  Wednesday.  April  14.  1993  /  Proposed  Rules 


design  are  substantiated  by  engineering 
analysis  or  by  suitable  load  tests  (see 
subpart  E  of  part  3280). 

Ground  anchoring  and  support 
systems  would  continue  to  be  designed 
by  a  registered  engineer  or  architect,  in 
a  manner  adequate  to  withstand  the 
higher  wind  forces  specified. 

Increasing  wind  standards  to  the  same 
level  provided  in  the  model  building 
codes  used  for  conventional  and 
modular  housing  would  improve  the 
safety  and  durability  of  manufactured 
homes  under  high  wind  forces,  at  a 
reasonable  additional  cost.  The  annual 
cost  is  estimated  at  $89,000,000  for  a 
production  of  200,000  units.  The  bulk  of 
those  additional  costs  would  be 
associated  with  an  estimated  25,000 
units  shipped  annually  to  Wind  Zones 
II  and  III.  This  estimate  is  discussed 
further  under  Part  IV,  Other  Matters,  at 
the  end  of  this  preamble. 

In  addition  to  adding  to  the  durability 
and  quality  of  manufactured  homes,  the 
Department  anticipates  the  increased 
resistance  to  wind  forces  would  have  a 
favorable  long-term  impact  on  loan 
terms  and  insurance  premiums 
currently  being  charged  to  consumers. 

III.  Section-by-Section  Analysis 

The  Secretary  is  proposing  the 
following  changes  to  the  standards: 

(1)  Section  3280.4 

The  American  Society  of  Civil 
Engineers  (ASCE]  would  be  added  to  the 
list  of  organizations  issuing  standards 
that  are  incorporated  by  reference.  The 
street  addresses  would  be  corrected  for 
two  other  organizations  listed. 

(2)  Section  3280.5 

Technical  and  conforming  corrections 
would  be  made  to  standardize 
paragraph  designations  to  Federal 
Register  format  and  clarify  the 
information  to  be  included  on  data 
plates. 

(3)  Sections  3280.302(a)(8).  3280.303(d), 
3280.305(c) 

The  definition  and  references  to 
"hurricane  resistive  design"  in  these 
sections  would  be  deleted,  in  favor  of 
the  Wind  Zone  D  and  Wind  Zone  HI 
designations  in  the  revised  Basic  Wind 
Speed  Map.  These  changes  would  result 
in  the  identification  of  the  actual  design 
wind  forces  and  wind  speeds  for  which 
the  home  has  been  designed,  rather  than 
the  designation  of  the  homes  as 
"hurricane  resistive." 

(4)  Section  3280.304 

The  incorporated  standards  would  be 
amended  to  require  that  the  minimum 
design  loads  be  based  on  ASCE  7-88. 


which  would  replace  the  obsolete  ANSI 
A58.1-1982  standard  currently 
referenced  in  this  section. 

In  addition,  the  National  Design 
Specification  for  Wood  Construction, 
incorporated  by  reference,  would  be 
updated  to  the  most  current 
specification  issued  by  the  National 
Forest  Products  Association  (NFPA). 
The  Department  believes  that  because 
manufacturers  would  have  to  redesign 
the  structure's  resistance  to  wind  forces, 
the  redesign  should  be  accomplished 
with  the  most  current  design  values  for 
wood.  Accordingly,  the  1991  (NFPA) 
would  be  incorporated  in  its  entirety 
into  the  standards,  except  for  the 
maximum  load  duration  factor  that  may 
be  used  to  increase  the  allowable 
stresses  of  wood  members  and  their 
fastenings  designed  to  resist  wind 
forces.  The  lower  maximum  load 
duration  factor  of  1.33  is  consistent  with 
the  provisions  of  the  latest  edition  of  the 
Uniform  Building  Code,  and  would 
reduce  the  likelihood  of  undersized 
wood  members  and  connections  for 
high  wind  load  design  conditions. 

(5)  Sections  3280.305  (a),  (c) 

The  standards  would  be  amended  to 
require  that  the  manufactured  home  and 
each  wind  resisting  part,  including 
components  and  cladding,  be 
completely  designed  to  resist  the  design 
wind  forces  specified  by  ASCE  7-88,  or 
the  forces  specified  in  a  table  of 
equivalent  design  wind  load  provisions. 
The  Department  would  designate  three 
wind  zones:  Zone  I  (80  mph  or  less); 
Zone  II  (81-100  mph);  and  Zone  III 
(101-110  mph). 

In  addition,  the  standards  for  eaves, 
overhangs,  and  cornices  would  be 
revised  to  limit  to  12  inches  the  amount 
by  which  these  elements  can  project 
outward  from  the  structure.  Roof 
comers  and  edges  would  be  subject  to 
measurable  increased  wind  uplift  forces, 
as  determined  by  wind  tunnel  tests  and 
other  research  and  analysis.  Thus, 
excessive  overhangs  would  require 
significant  increases  in  the  design  loads 
to  be  resisted  by  tiusses,  connectors,  or 
fasteners.  Therefore,  excessive 
overhangs  would  increase  the  likelihood 
of  failure  imder  high  wind  conditions. 
Manufactured  home  roof  system  failures 
were  a  major  cause  of  damage  in 
Hurricane  Andrew. 

(6)  Section  3280.305(e) 

The  standards  for  fastening  of  the  roof 
framing  to  the  wall  framing,  wall  to 
floor  framing,  and  Hoor  framing  to 
chassis  would  be  changed  to  include  a 
minimum  gauge  for  steel  strapping  and 
specific  spacing  of  the  steel  strapping, 
depending  on  the  wind  zone. 


Investigations  af^er  Hurricane  Andrew 
revealed  that  current  designs  allowing 
30  gauge  steel  straps  with  staples  for 
connections  of  roofs  to  walls,  and  walls 
to  floors,  were  inadequate  to  resist  even 
moderate  wind  forces. 

(7)  Section  3280.306(a) 

The  wind  design  loads  used  for 
calculating  resistance  of  support  and 
anchoring  systems  to  overturning  and 
lateral  movements  would  include  the 
simultaneous  application  of  the 
horizontal  drag  and  uplift  forces 
determined  in  §  3280.303(c).  increased 
by  a  safety  factor  of  1.5. 

(8)  Section  3280.306(b) 

The  standards  would  be  revised  to 
require  the  manufacturer  to  provide  a 
design  and  instructions  for  anchorage  to 
a  site-built  permanent  foundation 
system  for  homes  designed  to  be  located 
in  Wind  Zones  II  and  m.  These 
instructions  would  have  to  be  based  on 
drawings  or  specifications  certified  by  a 
professional  engineer  or  architect.  If  the 
manufactured  home  is  designed  for 
wind  speeds  of  more  than  80  mph.  the 
Department  believes  the  forces  and 
pressures  on  the  support  system  cannot 
be  resisted  by  typical  ground  anchors. 
However,  because  HUD  does  not  have 
jurisdiction  over  the  foundations  and 
installations,  the  manufacturer  would 
only  be  required  to  provide  a  design  for 
anchorage  to  a  permanent  foundation  in 
Wind  Zones  II  and  III.  Enforcement 
would  remain  under  the  auspices  of 
State  and  local  governments. 

If  ground  ancnoring  systems  are  to  be 
used,  the  instructions  would  have  to 
include  the  minimum  anchor  capacity 
required.  Also,  the  ground  anchors 
would  be  required  to  be  embedded  to 
their  full  depth,  and  retainer  or 
stabilizer  plates  would  have  to  be 
installed. 

(9)  Sections  3280.306(c-f) 

In  addition  to  technical  and 
conforming  corrections,  the  standards 
would  be  amended  to  specify  new 
requirements  for  ties  in  Wind  Zones  II 
and  III  and  to  require  the  manufacturer's 
instructions  to  include  a  specific 
certification  relating  to  anchoring 
equipment. 

(10)  Section  3280.306(g)(2) 

The  standards  would  be  amended  to 
require  that  the  manufacturer's 
instructions  for  anchoring  equipment  be 
certified  in  accordance  with  the  testing 
procedures  found  in  ASTM  D3953-«7, 
Standards  Specification  for  Strapping, 
Flat  Steel  and  Seals.  The  certification 
would  have  to  be  made  by  a  registered 
engineer,  architect,  or  independent  third 
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party  testing  agency.  This  would  be  an 
updated  standard  for  steel  strapping  that 
would  supersede  the  standard  originally 
refwenoed  in  the  Federal  Standard. 

(1 1)  Sections  3280.403,  3280.404 

These  sections  would  be  amended  to 
require  ell  primary  windows,  including 
egress  windows  and  sliding  glass  doors, 
to  resist  the  design  exterior  and  interior 
wind  pressiire  requirements  in 
§  3280.305(c)(1)  for  components  and 
cladding,  instead  of  the  lower  test 
pressures  required  by  the  American 
Architectural  Manufacturers 
Association  (AAMA)  standards. 

(12)  Section  3282.362 

Minor  conforming  changes  would  be 
made  in  paragraph  (c)(3)(iKE). 

IV.  Other  Matters 

Major  Rule 

The  Director  of  the  Office  of 
Management  and  Budget  has  indicated 
ttuA  this  rule  would  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  on  Federal 
Regulations  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  nde  indicates  that  it  would 
not  have  t  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  However,  analysis  indicates 
that  the  proposed  rule  may  cause  a 
major  increase  in  costs  or  prices  for 
consumers;  individual  industries; 
federal,  state,  or  local  government 
agencies;  or  geographic  regions.  In 
addition,  the  rule  may  have  an  annual 
effect  on  the  ocsfoaaiy  of  $100  million 
ormoMk 

The  Director  of  the  Office  of 
Management  and  Budget,  in  accordance 
with  section  (6KaX4>  of  the  Executive 
Oder,  has  waived  the  requirement  for 
the  preparation  of  a  preliminary 
regulatory  impact  analysia  under  section 
3  of  the  Executive  Order.  This  waiver  is 
based  on  the  Director's  determination 
that  compliance  with  the  requirement 
for  a  preliminary  regulatory  impact 
analysis  may  trndniy  delay  the  rale  and 
may  proh^t  the  issuaivce  of  a  final  rule 
by  May  1993.  Hoiwever.  a  final 
regulatory  impact  analysis  will  be 
prepared  before  the  publication  of  the 
final  rule,  in  accerdance  with 
established  OMB  guidance. 

As  such,  this  analysis  is  expected  to 
address  both  costs  and  benefits 
associated  with  the  rule.  The  cost 
analysis  ako  is  expected  to  include  the 
indirect  costs  associated  with  the  higher 


standards  (e.g.,  additional  costs  for 
proper  anchorage  of  the  higher-standard 
units  in  accordance  with  State  and  local 
requirements),  and  the  distributional 
impact  of  the  added  costs.  The 
discussion  of  the  benefits  is  expected  to 
include  such  items  as  the  long-term 
impact  on  loan  terms,  insurance 
premiums,  and  insurance  claims,  as 
well  as  the  net  reduction  in  personal 
injury  and  property  damage.  The 
analyses  and  discussions  of  costs  and 
benefits  in  the  final  regulatory  impact 
analysis  is  expected  to  compare  the 
standard  determined  by  the  Secretary  to 
be  most  appropriate  to  alternative 
available  standards.  Because  of  the 
difficulty  in  collecting  information  on 
indirect  costs,  the  Department  invites 
commenters  to  address  these  cost  items 
particularly,  as  well  as  unintended  but 
foreseeable  consequences. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  rmmber  of  small  entities. 
The  rule  would  establish  additional 
safety  standards  for  manufactured 
housing,  and  therefore  would  afi'ect  the 
construction  requirements  in  specified 
areas  of  the  country.  The  nature  of  the 
rule  and  its  purpose  do  not  present  an 
opportunity  for  the  Department  to  vary 
the  rulers  requirements  so  as  to  reduce 
burdens  on  small  entities. 


Environmental  Impact 

A  finding  of  no  significant  impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  of  no  significant 
impact  is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m. 
weekdays  in  the  office  of  the  Rules 
Docket  Clerk  at  the  above  address. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  proposed  rule  have  federalism 
implications,  and  are  subject  to  review 
under  the  Order.  Specifically,  the  rule 
would  provide  for  mandatory 
specifications  for  the  construction  of 
manufactured  homes  that  exceed  the 
standards  currently  permitted  in  certain 
areas  of  the  country.  States  and  local 
governments  would  no  longer  have  the 
option  of  imposing  separate 


requirements  that  excsed  current 
standards,  but  are  less  stringent  than 
these  new  standards.  However,  because 
the  Federal  standards  already  preempt 
local  discretion  in  the  construction  of 
manufactured  homes,  this  marginal 
degree  of  preemption  is  not  believed  to 
be  significant  for  purposes  of  identifying 
federalism  concwns. 

In  addition,  while  the  new  standards 
would  require  manufacturers  of  homes 
designed  for  high  wind  areas  to  provide 
a  design  for  anchorage  to  a  permanent 
foundation,  the  Department  would  not 
be  usurping  the  authority  of  State  and 
local  governments  to  require  such 
anchorages. 

Therefore,  for  these  reasons  and 
because  of  the  emergency  health  and 
safety  aspect  of  this  rule,  the  General 
Counsel  has  determined  that  the 
federalism  implications  are  not 
sufficient  to  warrant  the  preparation  of 
a  federalism  assessment  under  the 
Order. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  rule  would  not 
have  potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  order.  No 
significant  change  in  existing  HUD 
policies  or  programs  would  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Regulatory  Agenda 

This  rule  was  irat  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  November  3, 
1992  (57  FR  51392)  in  accordance  with 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

List  of  Subjects 

24  CFR  Part  3280 

Fire  prevention.  Housing  standards. 
Incorporation  by  reference, 
Manufactured  homes. 

24  CFR  Part  3283 

Administrative  practice  and 
procedure.  Consumer  protection. 
Intergovernmental  relations. 
Investigations,  Manufactured  homes. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  stated  in  the 
preamble,  parts  3280  and  3282  of  title 
24  of  the  Code  of  Federal  Regulations 
are  proposed  to  be  amended  as  foUows. 
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PART  3280-MANUFACTUREO  HOME 
CONSTRUCTION  AND  SAFETY 
STANDARDS 

1.  The  authority  citation  for  part  3280 
would  he  revised  to  read  as  follows: 

Authority:  42  U.S.C  5403  and  5424:  42 
use.  3535(d). 

2.  Section  3280.4(b)  would  be 
amended  by  adding  an  additional 
organization  in  the  listing  of 
organizations  issuing  referenced 
standards  immediately  following  the 
listing  for  the  Air  Conditioning  and 
Refrigeration  Institute  (ARI),  and 
correcting  the  addresses  for  two 
previously  listed  organizations,  to  read 
as  follows: 

13280.4    IncoqMrBtion  by  raference. 

(b)*  •  • 
ASCE — American  Society  of  Civil 
Engineers.  345  East  47th  Street. 
New  York.  New  York  10017 


(N)FPA— National  Forest  Products 
Association,  1250  Connecticut 
Avenue  NW.,  Washington,  DC 
20036 


S)I— Steel  Joist  Institute,  1205  48th 
Avenue  North,  suite  A,  Myrtle 
Beach,  South  Carolina  29577 

*        •        •        •        • 

3.  Section  3280.5  would  be  revised  to 
read  as  follows: 

132805    Dctaptete. 

Each  manufactured  home  shall  bear  a 
data  plate  affixed  in  a  permanent 
manner  near  the  main  electrical  panel  or 
other  readily  accessible  and  visible 
location.  The  data  plate  shall  contain 
the  following  information: 

(a)  The  name  and  address  of  the 
manufacturing  plant  in  which  the 
manufactured  home  was  manufactured. 

(b)  The  serial  number  and  model 
designation  of  the  unit,  and  the  date  the 
imit  was  manufactured. 

(c)  The  statement:  "This 
manufactured  home  is  designed  to 
comply  with  the  Federal  manufactured 
home  construction  and  safety  standards 
in  force  at  the  time  of  manufacture." 


(d)  A  list  of  major  factory-installed 
equipment,  including  the 
manufacturer's  name  and  the  model 
designation  of  each  appliance. 

(e)  Reference  to  the  roof  load  zone  and 
wind  load  zone  for  which  the  home  is 
designed  and  duplicates  of  the  maps  as 
set  forth  in  §  3280.305(c).  This 
information  may  be  combined  with  the 
heating/cooling  certificate  and 
insulation  zone  map  required  by 

§§  3280.510  and  3280.511. 

(f)  The  statement:  "Design  Approval 
by",  followed  by  the  name  of  the  agency 
that  approved  the  design. 

S  3280.302    [AiTMn<tod] 

4.  Section  3280.302  would  be 
amended  by  removing  and  reserving 
paragraph  (a)(8). 

{3280303    [Amended] 

5.  Section  3280.303  would  be 
amended  by  removing  and  reserving 
paragraph  (d). 

6.  Section  3280.304  would  be 
amended  by  revising  the  item  "National 
Design  Specification  for  Wood 
Construction"  listed  under  the  heading 
"Wood  and  Wood  Products:"  and  by 
revising  the  item  listed  under  the 
heading  "Unclassified:"  in  paragraph 
(b)(1),  to  read  as  follows: 

13280.304    Materials. 


(b)(1)*  •  • 

Wood  and  Wood  Products: 


National  Design  Specification  for  Wood 
Construction.— (N)FPA-1991  with 
1991  Supplement,  except  that  a  1.33 
maximum  load  duration  factor  can  be 
applied  to  increase  the  allowable 
stresses  of  wood  members  and  their 
fastenings  that  are  designed  to  resist 
wind  forces. 

•  •        •        •        • 

Unclassified:  Minimum  Design  Loads 
for  Buildings  and  Other  Structures. — 
ASCE  7-88 

•  •        •        •        * 

7.  Section  3280.305  would  be 
amended  by  removing  paragraph  (c)(2) 
and  redesignating  paragraphs  (c)3)  and 


(c)(4)  as  paragraphs  (c)(2)  and  (c)(3), 
respectively;  revising  paragraphs  (a). 
(b)(3),  (c)(1),  the  paragraph  heading  for 
newly  redesignated  (c)(2),  (c)(3)  and  the 
Wind  Zone  Map  at  the  end  of  (c)(3),  and 
(e),  to  read  as  follows: 

§  3280.305    Structural  deeign  requirtmenta. 

(a)  Generally.  Each  manufactured 
home  shall  be  designed  and  constructed 
as  a  completely  integrated  structure 
capable  of  sustaining  the  design  load 
requirements  of  this  standard,  and  shall 
be  capable  of  transmitting  these  loads  to 
stabilizing  devices  without  exceeding 
the  allowable  stresses  or  deflections. 
Roof  framing  shall  be  securely  fastened 
to  wall  framing,  walls  to  floor  structure, 
and  floor  structure  to  chassis  to  secure 
and  maintain  continuity  between  the 
floor  and  chassis,  so  as  to  resist  wind 
overturning,  uplift,  and  sliding  as 
imposed  by  design  loads  in  this  part. 
Uncompressed  finished  flooring  greater 
thanVa  inch  in  thickness  shall  not 
extend  beneath  load-bearing  walls  that 
are  fastened  to  the  floor  structure. 

(b)  Design  loads —  •  •  • 

(3)  When  engineering  calculations  are 
performed,  allowable  unit  stresses  may 
be  increased  as  provided  in  the 
documents  referenced  in§  3280.304 
except  as  otherwise  indicated  in 
§§  3280.304(b)(1)  and  3280.306(a). 

(c)  Wind,  snow,  and  roof  loads — 

(1)  Wind  loads.  Each  manufactured 
home  structure  and  wind  resisting  part 
(including  shear  walls,  diaphragms, 
ridge  beams,  and  their  fastening  and 
anchorage  systems),  and  components 
and  cladding  materials  (including  roof 
trusses,  wall  studs,  exterior  sheathing, 
and  covering  materials,  exterior  glazing, 
and  their  fastening  systems),  shall  be 
designed  to  resist  the  design  wind  loads 
for  Exposure  C  specified  in  ASCE  7-88, 
Minimum  Design  Loads  for  Buildings 
and  Other  Structures,  or  be  completely 
designed  to  resist  the  wind  pressures 
specified  in  the  following  table: 


Table  of  Design  Wind  Forces 


Element 


I" , •'.•.-}:-.»•■ 


■••••■•••ir*l*»4S«'<ii 


Ahchorage  tor  lateral  ahd  vertical  stability  (See  §  3280.306(a)):    ''  -^-     -'  • 
horizoniB*  drag ■.:..^:.^±j:i;,.:^:J^::.L. 

Up«n .........u;.....;„.; ..»..„.'.....:„.....„ .-.. 

Main  Wind  Force  Reafeting  System:        <■  i 

ShearwaJte.  diaphragms  and  their  fastening  and  anchorage  systems .! 

Ridge  beams  and  other  main  roof  support  beams  (beams  supporting  expanding  room  sections,  etc.) 


Wind 

Zorte  I 

(80MPH 

of  less) 

(PSF) 


^123 

-16 

123 
-17 


Wind 

Zone  II 

(81-100 

MPH) 

(PSF) 


"•ia  s.. 


i3^ 
-27 

±39 
-30 


Wind 
Zone 
111(101- 
110 
MPH) 
(PSF) 


±47 
-32 

±47 
-36 
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Table  Of  Design  Wind  Forces— Continued 


Element 


Components  and  Cladding: 

Roof  tnjMes  in  all  areas;  trusses  shaH  be  doubled  wrtthin  y-V  from  each  end  of  the  roof 

Extertof  coverings  and  fastenings  In  all  areas  except  the  following 

y-O"  From  each  end  and  edge  of  the  roof 

Eaves  and  areas  3^-0^'  from  the  ridge _ 

Eaves  (overhaf>gs  at  sidewalls)  ".!.!!!.!.!!.!~!..!!!""."!."..!!!"!!!!!!!!" 

Gables  (overhangs  at  endwalls)  """'"!!"."""!"!!"!!!!!!"!."!!""!!!!!!"!!!!!!!!!!!! 

Wall  studs  In  sidewalls  and  endwalls.  exterior  glazing,  exterior  coveiirtngs  and  faeteninM  wiihin 

each  corner  sidewalt  or  endwall „ 

Wall  studs  in  sidewalls  and  endwalls.  exterior  glazing,  exterior  coverings  anid  tMtenings"afl  otherai^^^^ 

IMote:  ♦  sign  would  mean  forces  are  acting  towards  or  on  the  structure;  -  sign  means  forces  are  actino 
means  forces  can  act  In  either  direction,  towards  or  away  from  the  structure. 


Wind 

Zonal 

(80MPH 

or  less) 

(PSF) 


-23 
-23 

-43 

-30 
-30 
-43 

128 
±22 


Wind 

Zone  II 

(81-100 

MPH) 

(PSH 


-39 
-39 
-73 
-51 
-51 
-73 

±48 
±38 


Zone 

111(101- 

110 

IMPH) 

(PSf) 


-47 
-47 
-89 
-62 
-62 
-88 

±58 
±46 


away  from  the  stnxlure;  ±  sign 


(1)  The  Wind  Zone  and  specific  wind 
design  load  requirements  are 
determined  by  the  fastest  basic  wind 
speed  within  each  Zone  and  the 
intended  location,  based  on  the  Basic 
Wind  Speed  (mph)  Map,  as  follows: 

(A)  Wind  Zone  1 80  mph  (80 

mph  or  less).  Wind  Zone  I  consists  of 
those  areas  on  the  Basic  Wind  Speed 
Map  that  are  not  identified  in  paragraph 
(c){l)(i)  (B)  or  (C)  of  this  section  as  being 
within  Wind  2ione  II  or  HI. 

(B)  Wind  Zone  U 100  mph  (81- 

100  mph).  The  following  areas  are 
deemed  to  be  within  Wind  Zone  n  on 
the  Basic  Wind  Speed  Map: 

U)  States:  The  entire  State  of  Rhode 
Island. 

{2)  Counties:  The  following  counties, 
listed  by  State: 

Alabama:  Baldwin,  Clarke,  Coffee, 
Conecuh,  Covington,  Dale.  Escambia. 
Geneva,  Henry.  Houston,  Mobile. 
Monroe,  Washington. 

Connecticut:  Fairfield,  Middlesex, 
New  Haven,  New  London,  Tolland, 
Windham, 

Delaware:  Sussex. 

Florida:  All  counties  except  those 
identified  in  paragraph  (c)(l)(i)(C)  of 
this  section  as  being  within  Wind  Zone 

m. 

Georgia:  Appling,  Atkinson,  Bacon, 
Baker,  Berrien.  Brantley.  Brooks.  Bryan. 
Bulloch,  Camden,  Candler.  Charlton, 
Chatham,  Clinch,  Coffee,  Colquitt,  Cook, 
Decatur,  Early,  Echols,  Effingham. 
Evans,  Glynn,  Grady,  Lanier,  Liberty. 
Long,  Lowndes,  Mcintosh.  Miller, 
Mitchell,  Pierce,  Screven,  Seminole, 
Tannall,  Thomas,  Ware,  Wayne. 

Louisiana:  Acadia,  Allen,  Ascension, 
Assumption,  Auoyelles,  Beauregard, 
Calcasieu,  (^meron,  Catahoula. 
Concordia,  East  Baton  Rouge,  East 
Feliciana,  Evangeline,  Iberia,  Iberville, 
Jefferson  Davis,  LaFayette,  Livingston, 
Pointe  Coupee.  Rapides,  St.  Helena,  St. 


James,  St.  John  the  Baptist,  St.  Landry. 
St.  Martin.  St.  Tammany,  Tangipahoa. 
Vermillion.  Vernon,  Washington.  West 
Baton  Rouge,  West  Feliciana. 

Maine:  Androscoggin,  Cumberland. 
Hancock.  Kennebec,  Knox,  Lincoln. 
Penobscot.  Sagadahoc.  Waldo. 
Washington,  York. 

Maryland:  Somerset.  Wicomico. 
Worcester. 

Massachusetts:  Barnstable,  Bristol, 
Dukes,  Essex,  Middlesex,  Nantucket. 
Norfolk,  Plymouth.  Suffolk.  Worcester. 

Mississippi:  Adams,  Amite, 
Covington,  Forrest,  Franklin,  George, 
Greene.  Hancock.  Harrison,  Jackson, 
Jefferson,  Jefferson  Davis.  Jones.  Lamar. 
Lawrence,  Lincobi,  Marion,  Pearl  River, 
Perry,  Pike.  Stone,  Walthall,  Wayne, 
Wilkinson. 

New  Hampshire:  Rockingham, 
Strafford. 

New  Jersey:  Atlantic,  Burlington,  Cape 
May,  Monmouth,  Ocean. 

New  York:  Kings,  Nassau.  Queens. 
Richmond.  Suffolk. 

North  Carolina:  Beaufort,  Bertie, 
Bladen,  Brunswick,  Camden,  Chowan. 
Columbus.  Craven.  Currituck.  Duplin. 
Edgecombe.  Gates,  Greene,  Hertford, 
Jones,  Lenoir,  Martin,  New  Hanover, 
Onslow,  Pamlico,  Pasquotank,  Pender. 
Perquimans,  Pitt,  Robeson,  Sampson, 
Tyrrell,  Washington,  Wayne. 

South  Carolina:  Allendale,  Bamberg, 
Beaufort,  Berkeley,  Charleston, 
Clarendon,  Colleton,  Dillion. 
Dorchester,  Florence,  Georgetown. 
Hampton,  Horry,  Jasper,  Marion. 
Orangeburg,  Williamsburg. 

Texas:  Aransas,  Bee,  Brazoria. 
Calhoim,  (Cameron,  Chambers,  Fort 
Bend,  Galveston,  Goliad,  Hardin,  Harris, 
Jackson,  Jasper,  Jefferson.  Kennedy, 
Kleberg,  Liberty,  Matagorda,  Newton. 
Nueces.  Orange.  Retugio.  San  Patricio, 
Tyler.  Victoria.  Wharton.  Willacy. 


Virginia:  Accomack.  Isle  of  Wight, 
Northampton.  York. 

(C)  Wind  Zone  HI .  .  .110  mph  (101- 
110  mph).  The  following  areas  are 
deemed  to  be  in  Wind  ^ne  in  on  the 
basic  Wind  Speed  Map: 

(7)  States  and  Territories:  The  entire 
States  of  Alaska  and  Hawaii,  and  all  of 
the  United  States  Territories  of 
American  Samoa,  Guam,  Northern 
Mariana  Islands,  Puerto  Rico,  Trust 
Territory  of  the  Pacific  Islands,  and  the 
United  States  Virgin  Islands. 

(2)  Counties:  The  following  counties, 
listed  by  State: 

Florida:  Broward.  Collier,  Dade, 
Franklin,  Gulf,  Hendry,  Lee,  Martin. 
Monroe,  Palm  Beach.  Pinellas,  and 
Sarasota. 

Louisiana:  Jefferson,  La  Fourche. 
Orleans,  Plaquemines.  St.  Bernard,  St. 
Charles,  St.  Mary,  and  Terrebonne. 

North  Carolina:  Carteret,  Dare,  and 
Hyde. 

(ii)  For  exposures  in  coastal  and  other 
areas  where  wind  records  indicate  basic 
wind  speeds  in  excess  of  110  mph,  the 
Department  may  establish  more 
stringent  requirements. 

(iiO  Eaves  and  cornices  may  only 
project  a  maximum  of  12  inches  in 
Wind  Zones  II  and  m. 

(2)  Snow  and  roof  loads. 
•        •        •        •        • 

(3)  Data  plate  requirements.  The  Data 
Plate  posted  in  the  manufactiired  home 
(see  §  3280.5)  shall  show  the  wind  and 
roof  load  zones  or  the  actual  design 
external  snow  and  wind  live  loads  when 
the  home  has  been  designed  for  higher 
live  loads.  The  Data  Plate  shall  include 
reproductions  of  the  Load  Zone  Maps 
shown  in  this  sectim,  with  any  related 
information.  The  Load  Zone  Maps  shall 
be  not  less  than  either  SVa  in.  by  2V4  in., 
or  one-half  the  size  illustrated  in  the 
Code  of  Federal  Regulations. 

■UJNQ  COM  «n»-v-m 
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(e)  Fastening  of  structural  systems. 

(1)  Roof  framing  shall  be  seairely 
fastened  to  wall  fr«niing,  walls  to  floor 
structure,  and  floor  structure  to  chassis 
to  secure  and  maintain  continuity 
between  the  floor  and  chassis,  so  as  to 
resist  wind  overturning,  upUfl,  and 
sliding  as  imposed  by  design  loads  in 
this  part. 

(2)  As  a  part  of  the  fastening 
requirements  in  Wind  Zones  II  and  m, 
roof  trusses  shall  be  secured  to  exterior 
wall  framing  members  (studs),  and 
exterior  wall  framing  members  (studs) 
secured  to  floor  framing  members,  with 
26  gauge  minimum  steel  strapping  or 
brackets.  The  steel  strapping  or  brackets 
shall  be  placed  at  24"  maximum  spacing 
in  Wind  Zone  II,  and  at  16"  maximum 
spacing  in  Wind  Zone  III.  The  number 
and  type  of  fasteners  used  to  secure  the 
straps  or  brackets  shall  be  capable  of 
transferring  all  of  the  uplift  forces 
between  the  elements  being  joined. 

•        »        •        •        • 

8.  Section  3280.306  would  be  revised 
to  read  as  follows: 

§3280.306    Windstorm  protMtion. 

(a)  Provisions  for  support  and 
anchoring  systems.  Each  manufactured 
home  shall  have  provisions  for  support 
and  anchoring  systems  that,  when 
properly  designed  and  installed,  will 
resist  overturning  and  lateral  movement 
(sliding)  of  the  manufactured  home  as 
imposed  by  the  respective  design  loads. 
The  design  wind  loads  to  be  used  for 
calculating  resistance  to  overturning 
and  lateral  movement  shall  be  the 
simultaneous  application  of  the 
horizontal  drag  and  uplift  wind  loads, 
as  determined  in  accordance  with 
§  3280.305(c)(1),  increased  by  a  factor  of 
safety  of  1.5.  The  basic  allowable 
stresses  of  materials  required  to  resist 
overturning  and  lateral  movement  shall 
not  be  increased  in  the  design  and 
proportioning  of  these  members. 

(1)  The  provisions  of  this  section  shall 
be  followed  and  the  support  and 
anchoring  systems  shall  be  designed  by 
a  Registered  Professional  Engineer  or 
Architect. 

(2)  The  manufacturer  of  each 
manufactured  home  is  required  to  make 
provision  for  the  support  and  anchoring 
systems,  but  is  not  required  to  provide 
the  anchoring  equipment  or  stabilizing 
devices.  When  the  manufacturer's 
installation  instructions  provide  for  the 
main  frame  structure  to  be  used  as  the 
points  for  connection  of  diagonal  ties, 
no  specific  connecting  devices  need  be 
provided  on  the  main  frame  structure. 

(b)  Contents  of  instructions.  The 
manufacturer  shall  provide  printed 
instructions  with  each  manufactured 


home  specifying  the  location  and 
required  capacity  of  stabilizing  devices 
on  which  the  design  is  based.  The 
manufacturer  shall  provide  drawings 
and  specifications  certified  by  a 
registered  professional  engineer 
indicating  at  least  one  acceptable  system 
of  anchorage,  including  the  details  of 
required  straps  or  cables,  their  end 
connections,  and  all  other  devices 
needed  to  transfer  the  wind  loads  from 
the  manufactured  home  to  ground 
anchors  or  to  a  site-built  permanent 
foundation.  However,  in  Wind  Zone  I. 
the  manufacturer  need  not  provide 
instructions,  designs,  or  details  for  a 
site-built  permanent  foundation  system. 
For  systems  designed  to  be  connected 
to  ground  anchors,  the  instructions  shall 
indicate: 

(i)  The  minimum  anchor  capacity 
required; 

(ii)  That  anchors  shall  be  certified  as 
to  their  resistance  based  on  the 
maximum  angle  of  diagonal  tie  and/or 
vertical  tie  loading  (see  paragraph  (c)(3) 
of  this  section)  and  angle  of  anchor 
installation,  and  type  of  soil  in  which 
the  anchor  is  to  be  installed: 

(iii)  Anchors  shall  not  exceed  a 
horizontal  displacement  of  3  inches  and 
a  vertical  displacement  of  2  inches  at 
their  certified  resistance  capacity; 

(iv)  Ground  anchors  shalfbe 
embedded  below  the  frost  line  and  be  at 
least  12  inches  above  the  water  table; 
and 

(v)  Ground  anchors  shall  be  installed 
to  their  full  depth,  and  retainer  or         / 
stabilizer  plates  shall  be  installed  to 
achieve  the  required  ground  anchor 
resistance  capacity. 

(2)  In  Wind  Zones  II  and  ffl,  the 
manufacturer  shall  also  provide  printed 
instructions  and  drawings  and 
specifications  certified  by  a  registered 
professional  engineer  indicating  at  least 
one  acceptable  method  of  anchoring  the 
home  to  a  permanent  foundation  system 
to  resist  the  design  wind  forces.  (See 
§3282.12(b)(l)(ii)  for  a  description  of  a 
site-built  permanent  foundation 
system). 

(c)  Design  criteria.  The  provisions 
made  for  anchoring  systems  shall  be 
based  on  the  following  design  criteria 
for  manufactured  homes. 

(1)  The  minimum  number  of  ties 
required  per  side  shall  be  provided  to 
resist  the  design  loads  stated  in 
§  3280.305(c)(1). 

(2)  Ties  shall  be  as  evenly  spaced  as 
practicable  along  the  length  of  the 
manufactured  home,  with  not  more  than 
two  (2)  feet  open-end  spacing  on  each 
end. 

(3)  When  continuous  straps  are 
provided  as  vertical  ties,  these  ties  shall 
be  positioned  at  rafters  and  studs. 


Where  a  wrtical  tie  and  a  diagonal  tie 
are  located  at  the  same  place,  both  ties 
may  be  connected  to  a  single  ground 
anchor,  provided  that  the  anchor  used  is 
capable  of  carrying  both  loadings. 

(4)  Add-on  sections  of  expandable 
manufactured  homes  shall  have 
provisions  for  vertical  ties  at  the 
exposed  ends. 

(d)  Requirements  for  ties. 
Manufactured  homes  in  Wind  Zone  I 
require  only  diagonal  ties.  These  ties 
shall  be  placed  along  the  main  fi^me 
and  below  the  outer  side  walls.  All 
manufactured  homes  designed  to  be 
located  in  Wind  Zones  II  and  III  shall 
have  a  vertical  tie  installed  at  each 
diagonal  tie  location. 

(e)  Protection  requirements. 
Protection  shall  be  provided  at  sharp 
comers  where  the  anchoring  system 
requires  the  use  of  external  straps  or 
cables.  Protection  shall  also  be  provided 
to  minimize  damage  to  roofing  or  siding 
by  the  cable  or  strap. 

(f)  Anchoring  equipment— load 
resistance.  Andioring  equipment  shall 
be  capable  of  resisting  an  allowable 
working  load  equal  to  or  exceeding 
3,150  pounds  and  shall  be  capable  of 
withstanding  a  50  percent  overload 
(4.725  pounds  total)  without  failure  of 
either  the  anchoring  equipment  or  the 
attachment  point  on  the  manufactured 
home.  The  manufacturer's  instructions 
shall  indicate  that  anchoring  equipment 
must  be  certified  by  a  registered 
professional  engineer  or  architect  or 
independent  third-party  testing  agency 
to  resist  these  specified  forces  in 
accordance  with  the  testing  procedures 
in  ASTM  Standard  Soeclfication 
D3953-87,  Standard  'Specification  for 
Strapping,  Flat  Steel  and  Seals. 

(g)  Anchoring  equipment — 
weatherization.  Anchoring  equipment 
exposed  to  weathering  shall  have  a 
resistance  to  weather  deterioration  at 
least  equivalent  to  that  provided  by  a 
coating  of  zinc  on  steel  of  not  less  than 
0.30  ounces  per  square  foot  of  surface 
coated,  and  in  accordance  with  the 
following: 

(1)  Slit  or  cut  edges  of  zinc-coated 
steel  strapping  do  not  need  to  be  zinc 
coated. 

(2)  Type  1,  Finish  B,  Grade  1  steel 
strapping,  1 V4  inches  wide  and  0.035 
inches  in  thickness,  certified  by  a 
registered  professional  engineer  or 
architect  or  independent  diird-party 
testing  agency  as  conforming  with 
ASTM  Standard  Specification  D3953- 
87,  Standard  Specification  for 
Strapping.  Flat  Steel,  and  Seals,  is 
deemed  to  conform  with  the  provisions 
of  paragraphs  (f)  and  (g)  of  this  section. 
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(Sflc  625  of  the  Natkmei  MamiiacttiTod 
Hoiising  and  Conctrucdon  aad  Safety 
Standards  Act  of  1974.  42  US.C.  5424) 

9.  Section  3280.403  would  be 
amended  by  revising  paragraph  (b)  and 
the  introductory  text  of  paragraph  (e),  to 
read  as  follows: 

f328a403    Standard  for  wIfMicwaaiMl 
•tiding  giaM  doora  uaad  In  nMnufacturad 


(b)  Standard.  All  primary  windows 
and  sliding  glass  doors  shall  comply 
with  AAMA  Standard  1701.2-1985. 
Primary  Window  and  Sliding  Glass 
Door  Voluntary  Standard  for  Utilization 
in  Manufactured  Housing,  except  that 
the  exterior  and  interior  pressure  tests 
for  components  and  cladding  shall  be 
conducted  at  the  design  %vind  pressures 
required  by  §  3280.305(cKl}. 

(e)  Certification.  All  prfmary  windows 
and  sliding  glass  doors  to  be  installed  in 
manufactured  homes  shall  be  certified 
as  complying  with  AAMA  Standard 
1701.2-1985.  except  as  otherwise 
indicated  by  paragraph  (l^  of  this 
section. 

(D-  •  • 

10.  Section  3280.404  would  be 
amended  by  revising  paragraphs  (b)  and 
(e).  to  read  as  follows: 


f328a404    Standartffer 

and  clavteaa  tor  uaa  in  manutadurad 

homaa. 


(b)  Performance.  Egress  windows 
including  auxiliary  frame  and  seals,  if 
any,  shall  meet  all  requirements  of 
AAMA  Stwidard  1701.2-1985.  Primary 
Window  and  Sliding  Glass  Door 
Voluntary  Standard  for  Utilization  in 
Manufectured  Housing  and  AAMA 
Standard  1704-1985.  Voluntary 
Standard  Egress  Window  Systems  for 
Utilization  in  Manufactured — Housing, 
except  as  otherwise  indicated  in 
§  3280.403(b). 

(e)  Certification  of  egress  windows 
and  devices.  Egress  windows  and 
devices  shall  be  listed  in  accordance 
with  the  procedures  and  requirements 
of  AAMA  Standard  1704-1985,  except 
as  otherwise  indicated  by  paragraph  (b) 
of  this  section. 

PART  32e»-MANUFACTUREO  HOME 
PROCEDURAL  AND  ENFORCEMEhfT 
REGULATIONS 

11.  The  authority  citatioD  for  part 
3282  would  be  revised  to  read  as 
follo%vs: 

Attthoritjr:  42  US.C  5424;  42  V3.C. 

3535(d). 


12.  Section  3282.362(c)(3)(i)(E)  would 
be  revised  to  read  as  follows: 

§3283.362    Productton  knapactlon  Primary 
Inapaetion  Agandae  (IPIAa). 

•  •        •        •        • 

(c)*  •  • 

(3)*   •  • 

(i)*   •   • 

(E)  Reference  to  the  roof  load  zone 
and  wind  load  zone  for  which  the  home 
is  designed,  and  duplicates  of  the  maps 
as  set  forth  in  §  3280.305(c)  of  this 
chapter.  This  information  may  be 
combined  with  the  heating/cooling 
certificate  and  insulation  zone  map 
required  by  §§  3280.510  and  3280.51 1  n' 
this  chapter. 

•  •        •        •        • 

Dated:  April  8. 1993. 
Jamea  E.  Sckoenberger. 
Associate  General  Deputy  Assistant  Secretary 
for  Housing. 

IFR  Dog.  03-«584  Filed  4-t4-«3;  8:45  am) 
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Protection  Agency 


Request  for  Comment  on  Petition  To 
Modify  EPA  Policy  on  Pesticide 
Tolerances;  Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-260053A:  FRL-4582-6] 

Request  for  Comment  on  Petition  To 
IModify  EPA  Policy  on  Pesticide 
Tolerances;  Reopening  of  Comment 
Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  receipt  and 
availability  of  petition;  reopening  of 
comment  period. 

SUMMARY:  On  February  5, 1993.  EPA 
issued  a  Federal  Register  Notice 
announcing  the  receipt  and  availability 
of  a  petition  Hied  by  the  National  Food 
Processors  Association  (NFPA)  to 
modify  certain  EPA  policies  on 
regulating  pesticide  residues  in  foods.  In 
response  to  numerous  requests  from 
various  organizations,  EPA  is  reopening 
the  comment  period,  which  expired 
April  6, 1993,  extending  the  deadline  to 
submit  comments  to  April  30, 1993. 
DATES:  Written  comments.  identiHed  by 
the  document  control  number 
OPP260053,  must  be  received  by  EPA 
on  or  before  April  30, 1993. 
ADDRESSES:  By  mail,  requests  for  copies 
of  the  petition  and  comments  should  be 
forwarded  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  401  M  St..  SVV.. 
Washington,  DC  20460.  Copies  of  the 
NFPA  petition  are  available  for  public 
inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except  legal 
holidays,  at  the  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  Rm.  1132,  CM  #2. 1921 


Jefferson  Davis  Highway,  Arlington,  VA, 
Telephone: 703-305-5805. 

Information  submitted  in  any 
comment  concerning  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  to  the  public  except  in 
accordance  with  the  procedures  set 
forth  in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  docket.  Information  not  marked 
CBI  may  be  disclosed  to  the  public  by 
the  EPA  without  prior  notice  to  the 
submitter.  The  public  docket  is 
available  for  public  inspection  and 
photocopying  at  the  Virginia  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  except  for  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Engstrom.  Special  Review  Branch 
{H7508W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Room  2N6.  Westfield  Building,  2800 
Crystal  Drive.  VA  (703)  308-6031. 

SUPPLEMENTARY  INFORMATION: 

ELECTRONIC  AVAILABILITY:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  on  the 
date  of  publication  in  the  Federal 
Register.  EPA's  "Pesticides;  Request  for 
Comment  on  Petition  to  Modify  EPA 
Policy  on  Pesticide  Tolerances;  Notice 
of  Receipt  and  Availability  of  Petition", 
published  as  a  Separate  Part  IV  in  the 
Federal  Register  of  February  5. 1993,  58 
FR  7470,  and  is  currently  available  on 
The  Federal  Bulletin  Board.  By  modem 
dial  202-512-1387  or  call  202-512- 
1530  for  disks  or  paper  copies.  Both 


files  are  available  in  Postscript, 
WordPerfect  5.1  and  ASCII. 

In  the  Federal  Register  of  February  5, 
1993  (58  FR  7470),  EPA  published  a 
notice  announcing  the  availability  of  a 
petition,  filed  by  the  NFPA,  which 
asked  EPA  to  modify  several  policies 
used  to  establish  and  maintain 
tolerances  for  pesticide  residues  in  raw 
and  processed  foods.  EPA  requested 
comments  on  the  policies  raised  in  the 
petition,  as  well  as  other  policies  used 
in  regulating  pesticide  residues  in  raw 
and  processed  foods. 

The  National  Agricultural  Chemicals 
Association  (NACA)  submitted  a  request 
on  March  11, 1993  asking  that  the 
comment  period  be  extended  30  days 
past  the  April  6.  1993  closing  date.  In 
the  request,  NACA  noted  that  the 
additional  time  would  be  used  to 
analyze  and  present  collected  data  on 
residue  values  for  raw  and  processed 
foods,  as  well  as  data  on  other  requested 
information.  Since  then,  additional 
requests  have  been  received  from 
organizations  representing  growers, 
environmental  groups,  state  agencies 
and  food  processors  asking  for  similar 
timeframes  for  an  extension. 

Given  the  amount  and  complexity  of 
information  requested  in  the  February  5, 
1993  notice,  EPA  believes  it  would  be 
in  the  public's  interest  to  allow  the 
additional  time  for  comment. 
Accordingly,  EPA  is  reopening  the 
comment  period  for  the  February  5. 
1993  notice;  comments  are  now  due 
April  30.  1993. 

Dated:  April  7. 1993. 

Victor  J.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 

IFR  Doc.  93-«877  Filed  4-13-93;  8:45  am  J 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  FederaA^ 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  yoa 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
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The  President 


Presidential  Documents 


Proclamation  6544  of  April  13,  1993 

To  Modify  Duty-Free  Treatment  Under  the  Andean  Trade 
Preference  Act,  To  Modify  the  Generalized  System  of  Pref- 
erences, and  for  Other  Purposes 

By  the  President  of  the  United  Stales  of  America 
A  Proclamation 

1.  Sections  202  and  204  of  the  Andean  Trade  Preference  Act  ("ATPA") 
(19  U  S.C.  3201  and  3203)  confer  authority  upon  the  President  to  proclaim 
duty-free  treatment  for  all  eligible  articles,  and  duty  reductions  for  certain 
other  articles,  that  are  the  product  of  any  country  designated  as  a  "beneficiary 
country"  in  accordance  with  the  provisions  of  secUon  203  of  the  ATPA 
o.«o^w£  ^T^?^^-  P"""^^  «o  section  203(b)(2)  of  the  ATPA  (19  U.S.C. 
3202(b)(2)).  I  have  notified  the  House  of  Representatives  and  the  Senate 

t  m^  T^"I'°"  to  designate  Ecuador  as  a  beneficiary  country  for  purposes 
T  u  u  J  •  '°8®"^®'"  ^^th  the  considerations  entering  into  such  decision. 
I  hereby  designate  Ecuador  as  a  beneficiary  country  under  the  ATPA  and 
in  order  to  effect  this  designation  in  the  Harmonized  Tariff  Schedule  of 
the  United  States  ("HTS").  I  have  decided  that  it  is  necessary  to  modify 
general  note  3(c)(ix)  to  the  HTS.  ^ 

2.  Section  204(b)  of  the  ATPA  (19  U.S.C.  3203(b))  provides  that  the  President 
may  not  designate  certain  enumerated  product  categories  as  articles  elicible 
for  duty-free  treatment  under  the  ATPA.  including  "textile  and  apparel 
articles  which  are  subject  to  textile  agreements."  In  Proclamation  6455  of 
July  2, 1992.  certain  HTS  provisions  encompassing  textile  and  apparel  articles 
which  are  subject  to  textile  agreements  were  inadvertently  designated  as 
covering  goods  eligible  for  duty-free  treatment  under  the  ATPA  Therefore 
m  accordance  with  section  204(b)  of  the  ATPA.  I  have  decided  that  it 
is  necessary  and  appropriate  to  delete  the  ATPA  designation  for  these  provi- 
sions. *^ 

3.  Section  204(c)  of  the  ATPA  (19  U.S.C.  3203(c))  authorizes  the  President 
o  proclaim  reductions  in  the  rates  of  duty  on  certain  articles  that  are 

the  product  of  any  beneficiary  country  and  that  were  not  designated  on 
August  5.  1983.  as  eligible  articles  for  purposes  of  the  Generalized  System 
of  Preferences  ("GSP")  under  title  V  of  the  Trade  Act  of  1974  (19  U  S  C 

i^^^^^u^^  ^^^  "^^^"^^  ^^^"^-  ^"  accordance  with  section  204(c)  of  the 
AFFA,  I  have  decided  that  it  is  necessary  and  appropriate  to  provide  for 
duty  reducUons  under  the  ATPA  for  the  goods  of  a  certain  subheading. 
4  Section  502  of  the  Trade  Act.  as  amended  (19  U.S.C.  2462).  authorizes 
the  President  to  designate  the  countries  that  will  be  beneficiary  developing 
countries  for  purposes  of  the  GSP.  Such  countries  are  entitled  to  duty- 
tree  entry  of  eligible  articles  imported  directly  therefrom  into  the  customs 
temtory  of  the  United  States  (19  U.S.C.  2461).  Among  the  countries  pre- 
viously designated  as  a  GSP  beneficiary  is  Czechoslovakia,  which  was  in- 
cluded in  the  enumeration  in  HTS  general  note  3(c)(ii)(A)  of  independent 
countries  eligible  for  benefits  of  the  GSP.  Czechoslovakia,  as  of  January 
1.  1993.  has  separated  into  two  independent  republics,  the  Czech  Republic 
and  Slovakia  In  light  of  the  separation  of  Czechoslovakia  into  two  countries 
and  having  due  regard  for  the  eligibility  criteria  set  forth  in  section  502 
01  the  Trade  Act.  I  hereby  designate  each  of  the  Czech  Republic  and  Slovakia 
as  beneficiary  developing  countries  for  purposes  of  the  GSP. 
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5.  Proclamation  6517  of  December  23, 1992,  withdrew  the  duty-free  treatment 
accorded  under  the  GSP  to  imports  of  sulfanilic  acid,  provided  for  in  HTS 
subheading  2921.42.24.  Through  typographical  and  clerical  error,  the  HTS 
subheadings  created  in  the  annex  to  Proclamation  6517  to  effect  the  aforemen- 
tioned withdrawal  were  not  properly  structured  and  numbered.  Therefore, 
I  have  decided  that  it  is  necessary  and  appropriate  to  modify  the  HTS 
to  correct  these  errors. 

6.  Proclamation  6179  of  September  13.  1990.  modified  the  HTS  to  provide 
for  modification  of  tariffs  and  quotas  on  certain  sugars,  syrups,  and  molasses. 
Through  an  error,  conforming  changes  to  additional  U.S.  note  2  to  chapter 
17  of  the  HTS  were  omitted.  Therefore.  I  have  decided  that  it  is  necessar>' 
and  appropriate  to  modify  the  HTS  to.  provide  for  such  conforming  changes. 

7.  Proclamation  6515  of  December  16.  1992,  among  other  actions,  modified 
the  HTS  to  conform  with  amendments  made  to  the  International  Convention 
on  the  Harmonized  Commodity  Description  and  Coding  System.  A  conform- 
ing change  to  the  HTS  was  omitted.  Therefore,  I  have  decided  tha»  it  is 
necessary  and  appropriate  to  modify  the  HTS  to  provide  for  such  a  conform- 
ing change. 

8.  The  President,  acting  through  duly  empowered  representatives,  entered 
into  negotiations  with  representatives  of  the  Governments  of  certain  republics 
of  the  former  Union  of  Soviet  Socialist  Republics  ("USSR")  to  conclude 
agreements  on  trade  relations,  including  nondiscriminatory  treatment,  be- 
tween the  United  States  and  the  individual  republics.  Such  agreements, 
conducted  in  accordance  with  the  requirements  of  section  405(b)  of  the 
Trade  Act  (19  U.S.C.  2435(b)),  were  signed  by  representatives  of  the  United 
States  and  of  certain  republics  and  have  taken  effect  upon  dates  previously 
announced  by  the  United  States  Trade  Representative  ("USTR").  Other  repub- 
lics of  the  former  USSR  have  not  yet  concluded  such  trade  agreements 
with  the  United  States.  General  note  3(b)  to  the  HTS,  setting  forth  an 
enumeration  of  those  countries  whose  products  are  subject  to  the  rates 
of  duty  set  forth  in  column  2  of  the  HTS.  includes  in  this  enumeration 
"Union  of  Soviet  Socialist  Republics",  causing  confusion  in  the  trading 
community  and  complicating  the  administration  of  the  HTS.  Accordingly, 
I  have  decided  that  it  is  appropriate  to  delete  the  name  "Union  of  Soviet 
Socialist  Republics"  from  the  enumeration  in  HTS  general  note  3(b)  and 
to  insert  in  lieu  thereof  the  names  of  the  republics  whose  products  have 
not  yet  been  accorded  nondiscriminatory  treatment.     • 

9.  Section  604  of  the  Trade  Act.  as  amended  (19  U.S.C.  2483).  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  acts  affecting  import  treatment,  and  actions  there- 
under, including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW.  THEREFORE.  I.  WILUAM  J.  CLINTON,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  the  ATPA,  and  sections  405(b),  502,  and  604  of  the  Trade  Act,  do 
proclaim  that: 

(1)  General  note  3(c)(ix)(A)  to  the  HTS  is  modified  by  inserting  in  alphabet- 
ical sequence  "Ecuador",  which  is  hereby  designated  as  a  beneficiary  country 
under  the  ATPA. 

(2)  In  order  to  remove  eligibility  under  the  ATPA  for  certain  textile  and 
apparel  provisions  and  to  provide  duty  reductions  for  a  certain  subheading, 
the  HTS  is  modified  as  provided  for  In  Annex  I. 

(3)  General  note  3(c){ii)(A)  to  the  HTS,  enumerating  those  countries  and 
areas  eligible  for  benefits  of  the  GSP,  is  amended  by  deleting  "Czecho- 
slovakia" from  the  list  of  independent  countries  and  inserting  in  lieu  thereof, 
in  alphabetical  sequence.  "Czech  Republic"  and  "Slovakia". 

(4)  In  order  to  correct  certain  technical  errors,  the  HTS  is  modified  as 
provided  for  in  Annex  II. 
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(5)  Additional  U.S.  note  2  to  chapter  17  is  modified  by  deleting 
"1701.91.20."  and  inserting  "1701.91.21.  1701.91.22."  in  lieu  thereof  and 
by  deleting  "1702.90.30.  1806.10.40  and  2106.90.10."  and  inserting 
"1702.90.31, 1702.90.32.  1806.10.41,  1806.10.42.  2106.90.11  and  2106.90.12." 
in  lieu  thereof. 

(6)  The  article  description  for  HTS  subheading  9905.39.10  is  modified 
by  deleting  "3926.90.90"  and  inserting  "3926.90.95"  in  lieu  thereof. 

(7)  General  note  3(b)  to  the  HTS  is  modified  by  deleting  "Union  of  Soviet 
Socialist  Republics"  and  by  inserting  in  alphabetical  sequence  in  lieu  thereof 
"Azerbaijan",  "Georgia".  "Tajikistan".  "Turkmenistan",  and  "Uzbekistan". 

(8)  Upon  notice  by  the  USTR  in  the  Federal  Register  that  a  trade  agreement 
has  been  concluded  between  the  United  States  and  a  republic  listed  in 
paragraph  (7)  of  this  proclamation  and  general  note  3(b)  to  the  HTS.  such 
republic  shall  be  deleted  from  general  note  3(b)  as  of  the  date  announced 
by  the  USTR  as  the  effective  date  of  such  trade  agreement. 

(9)  Any  provisions  of  previous  proclamations  inconsistent  with  the  provi- 
sions of  this  proclamation  are  hereby  superseded  to  the  extent  of  such 
inconsistency. 

(10)(a)  The  modifications  made  by  paragraph  (l)  of  this  proclamation 
shall  be  effective  wilh  respect  to  articles  entered,  or  withdrawn  from  ware- 
house for  consumption,  on  or  after  15  days  after  the  date  of  publicaUon 
of  this  proclamation  in  the  Federal  Register. 

(b)  The  modifications  made  by  paragraph  (2)  of  this  proclamation  shall 
be  effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  dates  set  forth  in  Annex  I  to  this  proclama- 
tion. 


(c)  The  modifications  made  by  paragraph 
be  effective  with  respect  to  articles  both:  (i) 
1.  1976.  and  (ii)  entered,  or  withdrawn  from 
on  or  after  January  1. 1993. 

(d)  The  modifications  made  by  paragraph 
be  effective  with  respect  to  articles  both:  (i) 
1.  1976,  and  (ii)  entered,  or  withdravra  from 
on  or  after  January  12, 1993. 


(3)  of  this  proclamation  shall 
imported  on  or  after  January 

warehouse  for  consumption, 

(4)  of  this  proclamation  shall 
imported  on  or  after  January 

warehouse  for  consumption. 


(e)  The  modifications  made  by  paragraph  (5)  of  this  proclamation  shall 
be  effective  October  1, 1990. 

(f)  The  modifications  made  by  paragraph  (6)  of  this  proclamation  shall 
be  effective  with  respect  to  goods  originaUng  in  the  territory  of  Canada 
which  are  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or 
after  January  1, 1993. 

(g)  The  modifications  made  by  paragraph  (7)  of  this  proclamation  shall 
be  effective  on  the  date  of  signature  of  this  proclamation. 

(h)  The  modifications  made  by  paragraph  (8)  of  this  proclamation  shall 
be  effective  vdlh  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  date  announced  by  the  USTR  as  the  effective 
date. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirteenth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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Annex  I 

(a)  Effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  July  22, 1992. 

(1)  For  the  following  HTS  subheadings,  in  the  Rates  of  Duty  1-Special 
subcolumn,  delete  in  the  parentheses  following  the  "Free"  rate  the  symbol 
J  • 


3921.12.15 
3921.13.15 
4202.32.80 
5309.11.00 
5309.19.00 


6204.42.10 
6204.43.10 
6204.44.20 
6204.52.10 
6204.53.10 


6204.59.10 
6204.62.30 
6204.63.20 
6205.10.10 
6205.20.10 


6205.30.10 
6206.20.10 
6206.30.10 
6206.40.10 


(2)  For  the  following  HTS  provisions,  in  the  Rates  of  Duty  1-Special 
subcolumn.  delete  in  the  parentheses  following  the  "Free"  rate  the  symbol 


5006.00.90 

5801.90.10 

6002.30.90 

6211.20.40 

6302.52.10 

5007.10.60 

5803.90.20 

6002.49.00 

6211.20.50 

6302.52.20 

5007.90.60 

5806.20.00 

6106.90.30 

6211.20.60 

6302.92.00 

5306.10.00 

5806.39.20 

6112.20.20 

6211.20.70 

6302.99.20 

5306.20.00 

5809.00.00 

6112.39.00 

6212.20.00 

6303.19.00 

5308.20.00 

5810.10.00 

6112.49.00 

6212.30.00 

6304.11.30 

5308.90.00 

5901.10.20 

6117.10.60 

6213.10.20 

6304.99.35 

5309.21.30 

5901.90.40 

6204.39.80 

6213.90.20 

6305.90.00 

5309.21.40 

5905.00.90 

6204.49.50 

6214.10.20 

6306.19.00 

5309.29.30  , 

5907.00.90 

6204.69.90 

6214.90.00 

6307.90.30 

5309.29.40 

5911.20.30 

6205.90.40 

6215.90.00 

6307.90.40 

5311.00.30 

6001.10.60 

6206.90.00 

6216.00.90 

6307.90.50 

5311.00.40 

6001.29.00 

6208.99.80 

6301.10.00 

6308.00.00 

5601.10.20 

6002.10.80 

6211.20.15 

6302.10.00 

6505.90.15 

5606.00.00 

6002.20.90 

6211.20.20 

6302.40.10 

6505.90.25 

5607.90,20 

6002.30.20 

6211.20.30 

6302.40.20 

9404.90.80 

(b)  Effective  with  respect  to  articles  which  are  the  product  of  any  beneficiary 
country  under  the  ATP  A  which  are  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  dates  set  forth  in  the  following  tabulation. 

For  HTS  subheading  4202.32.80,  the  Rates  of  Duty  1-Special  subcolumn 
is  modified  (a)  by  inserting  on  the  date  of  signature  of  this  proclamation 
the  rate  of  duty  specified  for  such  HTS  subheading  in  the  following  tabulation 
for  1993,  followed  by  the  symbol  "J"  in  parentheses,  and  (b)  on  January 
1  of  each  of  the  following  years  in  this  tabulation,  the  duty  rate  followed 
by  the  symbol  "J"  in  parentheses  is  deleted  and  the  following  rates  of 
duty  inserted  in  lieu  thereof. 


HTS 
subheading 


1993 


1994 


1995 


1996 


4202.32.80 


6% 


5.7% 


5.5% 


5.2% 
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Annex  II 

Effective  with  respect  to  aiUcles  both:  (i)  imported  on  or  after  January 
1,  1976  and  (ii)  entered,  or  withdrawn  from  warehouse  for  consumption, 
on  or  after  fanuary  12,1993. 

1.  The  HTS  is  modified  as  provided  below,  with  bracketed  matter  included 
to  assist  in  the  understanding  of  proclaimed  modifications.  The  following 
supersedes  matter  in  the  HTS.  The  subheadings  and  superior  text  are  set 
forth  in  columnar  format,  and  material  in  such  columns  is  inserted  in 
the  columns  of  the  HTS  designated  "Heading/Subheading",  "Article  Descrip- 
Uon",  "Rates  of  Duty  1-General".  "Rates  of  Duty  l-SpecJal",  and  "Rates 
of  Duty  2",  respectively. 

Subheadings  2924.42.26  and  2924.42.28  are  deleted  and  the  following  new 
provisions  inserted  in  nimierical  sequence: 


(Aniiiw-ftinctloo  coapounda:] 
(Aromatic  oioiioainlnM:! 
lAniliM  dwivativw:! 
"2921.42.21  MaUnilic  add 2.4«/k«4ia.B% 


2021.42.22 


SuUanilic  add  .... 


2.4«/kg^l8.8% 


Fraa  (A*.  CA.  E.  IL.     IS  4«/k«««0% 
Fraa  (CA.  B.  tU  J)         IS.4</kg*«0%" 


Conforming  change:  General  note  3(c)(ii)(D)  to  the  HTS  is  modified  by 
deleting  "2921.42.26  India"  and  inserting,  in  numerical  sequence. 
"2921.42.21  India"  in  lieu  thereof. 
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DEPARTMENT  Of  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRParta21and25 

[Docket  No.  NM-7S.  Special  Conditions  No. 
2S-ANM-69] 

Special  Conditlona:  Airbus  industris 
Model  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  special  conditions. 


SOMIIARY:  These  special  conditions  are 
issued  for  the  Airbus  Industrie  Model 
A340  airplane.  This  airplane  will  have 
novel  and  unusual  design  features  when 
compered  to  the  state  of  tedinology 
enviskined  in  the  airworthiness 
standards  of  part  25  of  the  Federal 
Aviation  Regulations  (FAR).  These 
special  conditions  contain  the 
additianal  safiaty  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  provided  by  the  airworthiness 
standards  of  part  25. 
EFFECTIVE  DATE:  April  6. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Holt,  FAA,  Standardization 
Branch.  ANM-113,  Transport  Standards 
Staff,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service.  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2140. 

SUPPUMENTARY  MFORUATION: 
Background 

Special  conditions  are  prescribed 
under  the  provisions  of  §  21.16  of  the 
FAR  when  the  applicable  regulations  for 
type  certification  do  not  contain 
adequeta  or  appropriate  standards 
because  of  novel  or  unusual  design 
feeiures.  The  new  Airbus  Model  A340 
incorporates  a  number  of  such  design 
features. 

Airtws  Industrie.  1  Rond  Point 
Maurice  Bellonte.  310707  Cedex, 


France,  has  applied  for  French  type 
certification  of  their  Model  A340  by  the 
French  Direction  Generate  de  I'Aviation 
Qvile  (DCAC)  in  accordance  with 
existing  European  standards  and  for 
U.S.  type  certification  under  the 
provisions  of  a  bilateral  agreement 
between  the  governments  of  the  U.S. 
and  Franco. 

The  bilateral  agreement  was  reached 
in  1973  to  facilitate  French  acceptance 
of  aeronautical  nroducts  exported  from 
this  country  and  of  such  products 
imported  from  France.  It  provides,  in 

Eart.  for  U.S.  acceptance  of  certification 
y  the  DGAC  that  a  product,  in  this  case 
the  Model  A340.  complies  with  the 
applicable  U.S.  laws,  regulations  and 
requirements  (the  U.S.  type  certification 
standards).  Alternatively,  the  bilateral 
agreement  provides  for  U.S.  acceptance 
of  certification  by  the  DGAC  that  the 
product  complies  with  the  applicable 
French  laws,  regulations  and 
requirements  (the  French  type 
certification  standards)  plus  any 
additional  requirements  the  U.S.  finds 
necessary  to  ensure  that  the  product 
meets  a  level  of  safety  equivalent  to  that 
provided  by  the  U.S.  type  certification 
standards. 

The  type  certification  standards  of 
both  the  U.S.  and  France  are  amended 
from  time  to  time  to  impose  more 
stringent  standards  and  to  reflect  the 
advandng  state  of  the  art  in  aircraft 
technology.  As  provided  in  the  bilateral 
agreement,  the  type  certification 
standards  of  the  importing  country  used 
(in  this  case  the  U.S.)  are  those  in  effect 
on  the  reference  date  for  the  type 
certification  basis  of  the  exporting 
country  CFrance).  The  reference  date  for 
the  French  type  certification  basis  is 
June  15. 1988,  and  is  therefore  the  date 
that  establishes  the  U.S.  type 
certification  standards. 

The  DGAC  has  elected  to  certify  that 
the  Model  A340  complies  with  the 
French  tjrpe  certification  standards  plus 
any  additional  requirements  identified 
by  the  FAA.  Based  on  the  above 
reference  date,  the  DGAC  has  advised 
that  the  French  type  certification 
standards  include  Joint  Airworthiness 
Requirements-25  (JAR-25)  with 
Changes  1  through  12  thereto,  and  Joint 
Airworthiness  Requirements— All 
Weather  Operations  (JAR-AWO).  In 
addition.  Airbus  has  elected  to  comply 
with  certain  portions  of  JAR-25  as 


further  amended  by  Change  13,  and  the 
Orange  Paper  91-1  for  discrete  gust. 

Joint  Airworthiness  Requirements-25 
is  a  document  developed  jointly  and 
accepted  by  the  airworthiness 
authorities  of  various  European 
countries,  including  France,  for  type 
certification  of  transport  category 
airplanes.  It  is  similar  to  part  25  of  the 
FAR;  however,  there  are  certain 
specified  differences  in  the 
requirements  of  the  two  documents. 

Based  on  this  same  reference  date,  the 
U.S.  type  certification  standards  are  part 
25  of  the  FAR.  as  amended  by 
Amendments  25-1  through  25-63 
thereto,  and  these  sperjal  conditions. 
(As  noted  above,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  when  the  applicable  reguiattons 
for  type  certification  do  not  contain 
adequate  or  appropriate  safety  standards 
because  of  a  novel  or  unusual  design 
feature.)  Airbus  has  elected  to  comply 
with  portions  of  part  25  amended  by 
Amendments  25-64  applicable  to 
passenger  seats.  In  addition,  Airbus  has 
also  elected  to  comply  with  the  sections 
of  part  25  amended  by  Amendments  25- 
65.  25-66  and  25-77. 

Special  conditions  are  also  prescribed 
by  the  DGAC  when  JAR-25  does  not 
contain  adequate  or  appropriate  safety 
standards.  In  order  to  preclude 
confusion  with  these  special  conditions, 
those  special  conditions  will  be  referred 
to  herein  as  the  "French  special 
conditions." 

Because  the  DGAC  has  elected  to 
certify  that  the  Model  A340  complies 
with  the  French  type  certification 
standards,  the  FAA  will  make  a 
comparison  of  the  French  type 
certification  basis  and  the  U.S.  type 
certification  standards  described  above. 
Based  on  this  comparison,  the  FAA  will 
prescribe  any  additional  requirements 
that  are  necessary  to  ensure  that  the 
Model  A340  meets  a  level  of  safety 
equivalent  to  that  provided  by  the  U.S. 
type  certification  standards.  The  US. 
type  certification  basis  for  the  Model 
A340  will,  therefore,  consist  of  the 
FrerKh  type  certification  basis,  these 
additional  requirements,  and  these 
special  conditions. 

Noise  certification  is  beyond  the 
scope  of  the  bilateral  agreement; 
however,  French  test  data  are  accepted 
by  separate  arrangement.  The  French 
noise  certification  basis  is  their  "Arrete" 
(order)  dated  November  26, 1991  (ICAO 
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Annex  16).  The  U.S.  noise  certiHcation 
basis  for  the  Model  A340  is  part  36  of 
the  FAR,  as  amended  by  Amendments 
36-1  through  36-18  and  subsequent 
amendments  adopted  prior  to  the  date 
on  which  the  U.S.  type  certificate  is 
issued.  French  noise  certification  test 
data  will  be  reviewed  by  the  FAA  for 
compliance  with  the  U.S.  noise 
certification  basis.  In  addition  to 
compliance  with  part  36,  the  statutory 
provisions  of  Public  Law  92-574, 
"Noise  Control  Act  of  1972,"  require 
that  the  FAA  issue  a  finding  of 
regulatory  adequacy  pursuant  to  section 
611  of  that  Act. 

The  Model  A340  must  also  comply 
with  the  fuel  venting  and  exhaust 
emission  requirements  of  part  34  of  the 
FAR,  including  any  amendments  in 
effect  on  the  date  the  type  certificate  is 
issued.  Emission  requirements  are  also 
beyond  the  scope  of  the  bilateral 
agreement:  however,  certification  of 
compliance  by  the  DGAC  will  be 
accepted  by  separate  arrangement. 

A340  Design  Features 

General 

The  Model  A340  airplane  presented 
for  U.S.  type  certification  is  a  long- 
range,  four-engine,  transport  category 
airplane  powered  by  CFMI  CFM5fr-5C2 
engines  with  31,200  lb.  thrust  ratings. 
The  airplane  has  a  seating  capacity  in  a 
typical  three  class  long-range 
configuration  of  262  and  a  range  of 
7,500  nautical  miles.  The  maximum 
takeoff  weight  is  558,900  lbs.  The 
maximum  landing  weight  is  399,000  lbs. 
The  maximum  operating  altitude  is 
41.000  fl. 

The  structure  of  the  A340  is  generally 
of  conventional  design  and 
construction,  but  with  considerable  use 
of  composite  materials.  Elements  of  the 
primary  structure  (the  fin  and  horizontal 
tail)  are  constructed  of  composites,  as 
well  as  components  such  as  flaps, 
spoilers,  ailerons,  and  engine  cowls. 
The  composite  horizontal  tail  is  also  an 
integral  fuel  tank,  both  inboard  and 
outboard  of  the  fuselage  contour.  The 
landing  gear  system  employs  a  center 
landing  gear  for  use  during  ground 
handling  conditions  with  heavy 
airplane  weights.  The  structural  design 
also  makes  use  of  a  speed  limiting 
system,  and  the  electronic  flight  control 
system  provides  the  potential  for  a  wide 
range  of  structural  and  system 
interactions. 

The  Model  A340  utilizes  fly-by-wire 
(FBW)  flight  controls  for  the  elevators, 
ailerons,  spoilers,  tailplane  trim,  slats 
and  flaps,  speed  brakes,  trim  In  yaw, 
and  engine  control.  The  aerodynamic 
surfaces  are  positioned  relative  to  the 


pilot's  conmiand  by  electronic  signals 
sent  via  airplane  wiring  from  the  flight 
control  computers  to  hydraulic 
actuators.  Conventional  mechanical 
control  is  provided  for  the  rudder  and 
tailplane  trim  hydraulic  actuators. 
Should  a  short-term  interrupt  occujr  in 
the  electronic  flight  controls,  flight 
could  be  maintained  for  a  period  of  time 
through  the  use  of  mechanical  control  of 
rudder  and  tailplane  trim. 

Hydraulic  power  to  the  flight  control 
system  is  simultaneously  provided  by 
three  independent  hydraulic  systems. 
Functions  are  shared  among  these 
systems  in  order  to  ensure  airplane 
control  in  the  event  of  loss  of  one  or  two 
systems.  The  three  systems  are 
pressurized  by  variable  displacement 
pumps  driven  by  the  engine  accessory 
gearbox.  In  addition,  the  systems  can  be 
powered  by  electrically  driven  pumps. 

Normal  electrical  power  is  supplied 
by  four  constant  frequency  generators, 
one  on  each  engine.  An  auxiliary  power 
unit  (APU)-driven  electrical  generator  is 
also  available.  Two  batteries  and  a 
hydraulically  driven  constant  speed 
motor  generator  (CSMG)  provide  an 
alternative  source  of  electrical  power  for 
the  continuous  operation  of  the  A340 
fly-by-wire  flight  controls.  The  CSMG  is 
powered  by  the  green  hydraulic  circuit. 
The  CSMG  can  also  be  powered  by  the 
ram  air  turbine  (RAT)  which  is 
automatically  deployed  in  case  of  loss  of 
the  green  hydraulic  power.  Deployment 
of  the  RAT  may  also  be  selecteid 
manually  by  pushing  an  electrical 
switch. 

The  engine  control  system  consists  of 
a  dual  channel  full  authority  digital 
engine  control  (FADEC)  mounted  on  the 
fan  case  of  each  engine.  Each  FADEC 
interfaces  with  various  airplane 
computer  systems.  The  FADEC  provides 
gas  generator  control,  engine  limit 
protection,  power  management,  thrust 
reverser  control,  and  engine  parameter 
inputs  for  the  flight  deck  displays.  In 
addition  to  control  of  the  engines  from 
tlie  flight  deck  through  changes  in 
power  lever  position,  an  autothrust 
mode  is  provided  that  commands  thrust 
changes  directly  to  the  FADEC  without 
a  corresponding  change  in  power  lever 
position.  In  this  mode  of  operation,  the 
position  of  the  power  lever  sets  the 
upper  limit  for  thrust,  except  when 
alpha  floor  is  reached.  Alpha  floor  is  a 
design  feature  in  the  airplane  whereby, 
upon  reaching  a  specific  angle  of  attack, 
the  engines  are  automatically 
commanded  to  full  thrust,  regardless  of 
lever  position,  to  provide  high  angle-of- 
attack  (AOA)  protection.  The  autothrust 
mode  can  be  disengaged  by  pushing  a 
button  on  the  power  lever.  The  engine 
FADEC  and  associated  airplane  related 


systems  form  the  complete  propulsion 
control  system. 

Pitch  and  roll  control  inputs  are  made 
through  flight  deck  side-stick  controllers 
mounted  on  the  lateral  consoles  of  the 
pilot  and  copilot  positions,  in  place  of 
central  control  columns.  The  flight 
instruments  are  displayed  on  six 
cathode  ray  tube  (CRT)  displays.  Two 
CRT's  are  mounted  directly  in  front  of 
both  the  pilot  and  copilot  and  display 
primary  flight  instruments  and 
navigational  information.  The  other  two 
CRT's  are  located  in  the  center  of  the 
instrument  panel  and  display  engine 
parameters,  warnings,  and  system 
diagnostics. 

Tne  proposed  type  design  of  the  A340 
contains  novel  or  unusual  design 
features  not  envisioned  by  the 
applicable  part  25  airworthiness 
standards  and  therefore  special 
conditions  are  considered  necessary. 

Discussion  of  Comments 

Notice  of  Proposed  Special 
Conditions  No.  SC-92-6-NM  for  the 
Airbus  Industrie  Model  A340  series 
airplanes  was  published  in  the  Federal 
Register  on  October  13. 1992  (57  FR 
46821). 

Some  of  the  comments  received  were 
of  an  editorial  or  clarifying  nature  and 
have  been  incorporated  where 
appropriate.  A  discussion  of  the 
remainder  of  the  comments  follows, 
corresponding  to  the  special  conditions 
as  proposed  in  Notice  SC-92-6-NM. 

General  Comments 

One  commenter  states  that  the  A340 
should  not  be  certified  with  non-moving 
throttles,  and  cities  energy  awareness 
and  human  factors  considerations. 
Degradation  of  the  situational 
awareness,  which  the  commenter 
believes  has  resulted  from  the 
technological  advances  incorporated  in 
modem  transport  designs  was  the  main 
concern.  While  the  FAA  agrees  with  the 
commenter's  concerns  for  maintaining 
the  flightcrew's  awareness  of  the 
airplane's  energy  state,  there  is  no 
regulatory  basis  for  requiring  moving 
throttles.  The  energy  awareness  issues, 
while  not  addressed  by  special 
condition,  are.  in  fact,  addressed  in  an 
issue  paper,  and  will  be  thoroughly 
evaluated  by  the  FAA  during  the 
certification  flight  testing  of  the  A340. 

One  Commenter  states  the  concern 
that  the  existing  requirements  do  not 
contain  adequate  requirements  for  flight 
data  recorders  for  fly-by-wire  airplanes 
such  as  the  A340  and  that  the  FAA  was 
not  proposing  any  special  conditions  for 
the  A340  and  that  the  FAA  was  not 
proposing  any  special  conditions  for  the 
A340  flight  data  recorder.  Furthermore 
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the  commenter  maintains  that  the  64 
word/second  flight  data  recorder, 
approved  for  other  airplanes,  was  not 
adequate  for  the  A340  and  a  128  word/ 
second  recorder  should  be  required. 

The  FAA  concurs  with  the  commenter 
that  the  A340  has  certain  unique  design 
features  that  necessitate  additional 
requirements  for  the  flight  data  recorder; 
however,  the  FAA  does  not  concur  that 
a  special  condition  is  necessary. 

The  A340  aircraft  is  required  to  have 
a  flight  data  recorder  in  order  to  meet 
the  operational  requirements  of  part  121 
of  the  FAR  The  recordings  provide 
critical  information  regarding  the 
aircraft  condition,  its  configuration  and 
environment.  The  operating  rules  of  the 
FAR  specif)'  a  minimum  Ust  of 
P'Uameters  (appendix  B  of  part  121) 
required  to  be  recorded.  Since  the  A340 
has  design  features  that  are  novel  and 
unique,  the  requirements  of  §  25.1459, 
paragraphs  (a)  thru  (d)  are  inadequate 
but  paragraph  (e)  of  §  25.1459  requires 
that  those  features  be  addressed  in  the 
certification. 

To  ensure  that  an  adequate  number  of 
parameters  are  recorded,  the  FAA  has 
adopted  the  position  of  the  Joint 
Aviation  Authorities  (JAA),  i.e..  the 
parameters  to  be  recorded  are  those  of 
EUROCAE  document  ED-55,  dated 
April  1990,  (Annex  1,  Tables  Al.l  and 
Al.5).  (A  copy  of  this  document  has 
been  placed  in  the  Rules  Docket.)  In 
addition,  the  FAA  Agrees  with  the 
commenter  and  the  JAA  in  that  the 
required  number  of  parameters  can  only 
be  acquired  using,  as  a  minimum,  128 
word  per  second  recorders.  (See  JAA 
Certification  Review  Item  S-15). 

Since  the  ED-55  flight  data  re^jorder 
parameter  list  is  part  of  the  initial 
certification  basis  for  the  A340,  any 
proposed  change  to  the  type  of  flight 
data  recorder  or  the  number  of  recorded 
parameters  will  require  a  new 
certification  program  (amended  type 
certificate  or  supplemental  type 
certificate).  This  would  require  a 
thorough  evaluation  and  comprehensive 
approval  process. 

Proposed  Special  Condition  No.  1, 
"Operation  Without  Normal  Electrical 
Power" 

The  proposed  special  condition  states 
that  "service  experience  with  traditional 
airplane  designs  has  shown  that  the  loss 
of  electrical  power  generated  by  the 
airplane's  engine  is  not  extremely 
improbable."  One  commenter  states  that 
the  FAA  needs  to  qualify  the  statement 
by  making  a  distinction  between 
recoverable  loss  and  unrecoverable  loss 
of  electrical  power. 

The  FAA  agrees.  This  proposed 
special  condition  addresses  the  loss  of 


both  recoverable  and  imrecoverable 
normal  electrical  power.  The  FAA  does 
not  consider  the  total  loss  of  electrical 
power  on  two-engine  aircraft  to  be 
extremely  improbable  and  consequently 
has  imposed  reouirements  for  alternate 
power  sources  that  are  not  time  limited. 
However,  the  FAA  has  accepted  that 
four-engine  aircraft  recover  at  least  one 
generator  in  a  "short"  period  of  time, 
even  after  an  all-engine  flameout.  Since 
it  has  been  shown  that  a  failure  causing 
the  total  loss  of  all  electrical  power  in 
the  A340  is  extremely  Improbable,  the 
FAA  has  determined  that  deletion  of 
this  proposed  special  condition  from  the 
A340  certification  basis  is  warranted. 

Proposed  Special  Condition  No.  2, 
"Electronic  Flight  Control  System 
(EFCS)  Failures  and  Mode 
Annunciation" 

One  commenter  states  that  the  text  in 
proposed  Special  Condition  No.  2  fails 
to  state  to  what  degree  the  Automatic 
Flight  Control  System  must  remain 
operational  in  order  to  provide  safe 
flight  and  landing. 

The  FAA  does  not  agree  as  this 
proposed  special  condition  is  related  to 
proposed  Special  Condition  No.  12, 
"Flight  Characteristics:  Flight 
Characteristic  Compliance  Determined 
by  Handling  Qualities  Rating  System  for 
EFCS  Failure  Cases."  Proposed  Special 
Condition  No.  12  specifies  the  handling 
qualities  that  must  be  demonstrated  as 
a  function  of  the  normal,  operational 
and  limit  Hight  envelopes.  Those 
portions  of  the  automatic  flight  control 
system  which  must  remain  operational 
are  those  necessary  to  meet  the  handling 
qualities  requirements  of  each  of  these 
flight  envelopes.  Failures  of  the 
automatic  flight  control  system  that 
would  resuh  in  a  handling  qualities 
rating  outside  of  the  requirements 
specified  for  the  normal,  operational 
and  limit  flight  envelopes  must  be 
shown  to  be  extremely  improbable. 

One  commenter  states  that  with 
regard  to  the  EFCS  failure  and  mode 
annunciation,  in  the  event  of  electrical 
failure  in  the  A340,  only  rudder  and 
pitch  trim  longitudinal  control  is 
available.  The  commenter  questions 
whether  "this  capability  alone  is  good 
for  short-term  safe  flight." 

The  FAA  disagrees  with  the 
commenter.  Since  the  total  loss  of 
electrical  power  in  the  A340  has  been 
shown  to  be  an  extremely  improbable 
event,  there  is  no  requirement  for  the 
existence  of  a  mechanical  back-up 
system.  However,  in  the  case  of  the 
A340,  the  manufacturer  has  elected  to 
design  the  airplane  to  have  the  ' 
capability  to  provide  some  control 
through  the  use  of  mechanical  pitch 


trim  and  rudder  controls.  The 
manufacturer  has  stibsequenlly 
demonstrated  that  adequate  flight 
control  for  a  short  period  can  be 
maintained  via  the  use  of  these 
mechanical  controls. 

Proposed  Special  Condition  No.  5, 
"Interaction  of  Systems  and  Structures" 

One  commenter  believes  the  use  of 
the  symbols  V|  and  V}  in  paragraph 
5(c)(2)(iv)  of  the  proposed  special 
condition  could  be  confusing  since 
these  symbols  are  already  used  for 
takeoff  speeds  in  part  25.  The 
commenter  requests  that  other  symbols 
be  used  but  offered  no  suggestions. 
These  symbols  are  used  only  locally  to 
simplify  a  diagram  in  the  proposed 
special  condition.  They  represent  two 
intermediate  derived  values,  the 
maximum  of  which  is  the  flutter 
clearance  s{>eed.  It  is  not  likely  that 
locally  defined  symbols  for  high-speed 
flight  conditions  could  be  confused  with 
ground  speeds  when  they  are  defined 
directly  in  the  context  in  which  they  are 
used,  especially  as  applied  to  this 
specific  type  design.  Therefore,  this 
special  condition  is  adopted  as 
proposed  (Final  Special  Condition  No. 
4).  Should  this  special  condition  be 
proposed  for  general  rulemaking  in  the 
future,  the  FAA  would  consider 
revisions  and  clarifications. 

Proposed  Special  Condition  No.  8, 
"Limit  Pilot  Forces" 

One  commenter  believes  the  limit 
pilot  forces  proposed  in  this  special 
condition  are  excessive  based  on  the 
commenter's  own  studies  of  the  limit 
forces  specified  in  the  current  FAR, 
(Secondary  control  systems  §  25.405). 
The  commenter  provides  no  additional 
information  on  these  studies.  The  FAA 
disagrees  with  the  commenter  since  the 
proposed  forces  were  developed  from 
studies  of  more  critical  primary  Hight 
controls  operated  with  one  hand  and  the 
proposed  values  have  proven  adequate 
in  past  applications  of  this  proposed 
special  condition  to  identical  type  flight 
controls.  The  special  condition  is 
adopted  as  proposed  (Final  Special 
Condition  No.  7). 

Proposed  Special  Condition  No.  9. 
"Tailplane  Tank  Emergency  Landing 
Loads" 

One  commenter  agrees  with  the 
proposed  special  condition  requiring 
that  the  emergency  landing  loads  be 
considered  for  the  tailplane  fuel  tank. 
However,  since  the  tank  is  made  from 
composite  materials,  the  commenter 
believes  this  may  be  the  first  application 
of  this  configuration  on  a  transport 
airplane,  and  that  the  proposed  special 
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condition  should  be  expanded  to  cover 
lightning,  engine  non-containment,  and 
other  hazards.  The  FAA  agrees  that 
these  are  all  important  considerations 
for  this  configuration  and  they  have 
been  included  in  the  design  evaluation 
of  this  model.  However,  the  ciirrent 
regulations  in  part  25  governing  these 
aspects  of  type  design  are  very  general 
and  are  considered  sufficient  to  require 
such  considerations.  No  additional 
regulatory  action  is  ctmsidered 
necessary.  This  special  condition  is 
adopted  as  proposed  (Final  Special 
Condition  No.  8). 

Proposed  Special  Condition  No.  10, 
"Limit  Engine  Torque" 

One  commenter  believes  this 
proposed  special  condition  is 
unnecessary.  The  commenter  believes 
the  regulations  alreadv  "imply"  that  two 
levels  of  design  are  allowed.  One  level 
allowed  is  a  limit  condition  for 
compressor  jam  or  blade  failure  at 
maximum  continuous  power  in  which  a 
1.5  safety  factor  (0.5  margin  of  safety)  is 
used.  The  other  level  is  an  ultimate 
condition  for  worst-case  failure 
conditions  such  as  blade  failure  at 
redline  (maximum  takeoff  power)  in 
which  a  1.0  safety  factor  is  used  (i.e. 
margin  of  safety  of  zero). 

The  FAA  does  not  agree.  Section 
25.361(b)(1)  requires  only  that 
malfunrtjpns  and  structural  failures 
leading^ sudden  engine  stoppage  be 
considered  as  "hmit"  load  conditions 
which  are,  by  definition,  required  to 
have  a  1.5  factor  of  safety.  Tliis  applies 
to  all  malfunctions  and  stnictuiral  failure 
conditions,  and  no  other  conditions  or 
safety  factors  are  indicated  or  implied 
bv  that  regulation.  Section  25.571  which 
also  treats  engine  uncontainment. 
applies  only  to  consideration  of  the 
impact  of  the  debris,  not  the  loads 
produced  by  the  blade  failure  event,  and 
it  cannot  be  used  to  override  the  specific 
requirements  of  S  25.361(b)(l}. 

The  FAA  has  determined  that  failure 
conditions  which  in  themselves 
produce  a  load  level  should  have  some 
margin  of  safety  above  zero.  This  is 
reflected  in  the  current  regulations  such 
as  §  25.361(b)(2).  However,  the  FAA  also 
realizes  that  some  failure  conditions  are 
sufficiently  rare  that  a  full  1.5  safety 
factor  (0.5  margin  of  safety)  may  not  be 
justified.  This  is  also  recognized  in 
proposed  Special  Condition  No.  5 
concerning  "Interactions  of  systems  and 
structures"  in  which  the  most  rare 
failure  conditions  are  allowed  a  reduced 
factor  as  low  as  1.25  (0.25  margin  of 
safety).  The  FAA  recognizes  that  the 
configuration,  size,  and  potential  failure 
modes  of  modem  jet  en^nes  have 
significantly  changed  since  the  adoption 


of  §  25.361(bK2)  in  the  19508.  The 
proposed  special  condition  would  allow 
a  reduction  to  1.25  for  the  rare  worst- 
case  failure  conditions  for  engine 
seizure.  This  also  provides  a  consistmit 
treatment  of  failure  conditions  between 
proposed  Special  Condition  No.  5  and 
proposed  Special  Condition  No.  10. 
The  FAA  proposed  to  cleuify  the 
application  of  proposed  Special 
Condition  No.  9  to  auxiUary  power  units 
as  well  as  propulsion  engines,  since  the 
current  §  25.361  is  interpreted  to  apply 
to  all  tuii)ine  engines,  including 
auxiliary  power  units.  However,  the 
FAA  has  reconsidered  and  has 
determined  that  the  novel  or  unique 
developments  associated  with 
propulsion  engines  do  not  necessarily 
apply  to  auxihary  power  units. 
Therefore,  the  auxiliary  power  imits  are 
excluded  from  the  proposed  special 
condition  and  would  continue  to  be 
treated  under  the  current  8  25.361. 
Except  for  the  removal  of  auxiliary 
power  units,  the  special  condition  is 
adopted  as  proposed  (Final  Special 
Condition  No.  9). 

Proposed  Special  Condition  No.  12. 
"Flight  Characteristics" 

Paragraph  12(a).  One  commenter. 
when  addressing  the  use  of  the  FAA 
Handling  Qualities  Rating  System  for 
EFCS  Failure  Cases,  states  that  a  rating 
system  comprised  of  only  three  rating 
levels  is  insufficient  to  distinguish 
between  good  and  marginal  flying 
qualities.  The  FAA  disagrees.  The 
special  condition  should  contain  only 
the  basic  requirements  for  a  handling 
qualities  rating  system.  The  detailed 
information,  as  it  applies  to  the  A340. 
is  contained  in  an  issue  Paper. 

This  rating  system  was  successfully 
employed  for  the  certification  of  the 
Airbus  A320.  and  the  McDonnell- 
Douglas  MD-11.  Further,  with  respect  to 
EFCS  failure  modes,  the  rating  system 
employed  considers  the  specific  failure 
state,  atmospheric  distuirbance  level, 
and  the  flight  envelope,  and  the 
required  rating  is  defined  by  the 
combination  of  these  three  variables.  A 
detailed  special  condition  woiild  not 
allow  latitude  in  the  application  of  the 
requirements. 

Paragraph  12(d).  One  commenter 
recommends  a  modification  to  the 
proposed  special  condition  which 
would  require  the  flight  control 
computer  to  detect  when  it  is  calling  for 
abnormal  control  surface  deflections 
and  provide  annunciation  to  the 
flightcrew.  Another  commenter  believes 
that  adequate  surface  position  feedback 
should  be  provided  via  the  position  of 
the  sidestick  controller.  The  FAA 
considers  that  proposed  Special 


Condition  12(d).  as  it  currently  exists. 
addresses  both  of  these  concerns. 
Annunciation  is  currently  required 
when  control  surface  deflections, 
without  being  commanded  by  the  crew, 
are  approaching  their  hmits  such  that 
"return  to  the  normal  flight  envelope 
and/or  continuation  of  safe  flight 
requires  a  specific  crew  action."  It  is  not 
considered  practical  to  provide  surface 
position  feedback  through  the  sidestick 
controller.  A  fly-by-wire  control  system 
may,  in  fact,  command  surface 
deflections  opposite  to,  or  of  different 
magnitude  from,  those  commanded  by 
the  sidestick.  It  should  be  noted  also 
that  incidents  involving  conventional 
aircraft  have  occurred  where  the 
abnormal  surface  deflections  were  not 
apparent  to  the  crew,  and  would  only 
have  been  detected  in  the  event  of  an 
excursion  to  the  extremes  of  the  flight 
envelope.  However,  no  requirement  for 
annunciation  similar  to  what  the 
commenter  recommends  exists  for 
conventional  airplanes.  The 
combinations  of  A340  flight  control 
failures,  atmospheric  conditions,  and 
flight  envelope  excursions  that  would 
not  be  detected  by  the  flightcrew  and 
that  would  result  in  unsafe  flight 
conditions,  are  extremely  improbable. 
Consequently,  the  FAA  has  oetermined 
that  the  special  condition,  as  proposed, 
is  appropriate  (Final  Special  Condition 
No.  11). 

Proposed  Special  Condition  No.  13, 
"Flight  Envelope  Bequirements" 

Paragraph  13(b)(2)(xxiv)— Table  B.2. 
One  commenter  strongly  disagrees  with 
requiring  a  minimum  of  25  degrees  of 
bank  angle  at  the  takeoff  safety  speed. 
V2.  before  the  ALPHA  floor  feature 
activates.  The  commenter  presents  the 
justification  that  operation  of  the 
ALPHA  floor  feature  in  both  the  all- 
engines-operating  or  one-engine- 
inoperative  cases,  is  beneficial  to  safety. 
The  commenter  suggests  a  minimum 
bank  angle  of  20  degrees  as  being  more 
appropriate.  This  same  commenter 
objects  to  the  40  degree  minimum  bank 
angle  at  Vref  in  the  landing 
configuration,  but  does  not  propose  an 
alternative. 

The  FAA  does  not  agree  that  requiring 
a  25  degree  bank  capability  free  of 
ALPHA  floor  at  V2  is  unreasonable.  As 
on  the  A320,  where  this  same 
requirement  was  applied,  the  25  degree 
bank  capability  at  V2  is  consistent  with 
the  40  degree  bank  capability  for  both 
landing  and  the  all-engines-operating 
takeoff  climb  capability  at  a  speed  of 
V2-f  10  to  15.  These  bank  angle 
requirements  are  intended  to  provide  a 
bank  capability  with  a  margin  for  gusts 
and  overshoots.  The  specific  bank  angle 
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requirements  represent  flight  test  targets 
in  calm  air.  The  FAA  considers  that  a 
10  to  15  degree  bank  angle  is  more 
commonly  expected  operationally,  but 
the  additional  bank  angle  required  in 
verifying  Table  B.2  provides  a  imiform 
flight  test  method  for  measuring  the 
maneuver  margin  available  when 
encountering  atmospheric  disturbances 
or  operational  situations  requiring  more 
than  the  "normal"  bank  angle.  Based  on 
the  concept  of  expecting  a  given  amount 
of  maneuvering  capability,  which  must 
be  available  without  encountering 
characteristics  that  might  interfere  with 
normal  maneuvering,  the  test  condition 
was  expanded  to  consider  the  ALPHA 
floor  feature  as  a  bound  in  addition  to 
stall  warning. 

There  are  many  good  reasons  to  have 
a  reasonable  bank  angle  margin  for 
maneuvering  at  normal  speeds  without 
an  automatic  feature,  such  as  ALPHA 
floor,  commanding  the  engines  to 
deliver  full  go-around  thrust  without 
pilot  action.  For  example: 

A  close-in  hard  turn  to  final  approach, 
in  turbulence,  is  a  maneuver  which  can 
result  in  angles  of  attack  substantially 
higher  than  for  the  normal  straight-in/ 
moderate  maneuvering  Vref  approach. 
Lowering  the  angle  of  attack  at  which 
ALPHA  floor  activates,  without  a 
compensating  increase  in  the  landing 
approach  speed,  Vref.  can  result  in 
nuisance  go-around  thrust  applications. 

CONF  (Configuration)  3  is  a  common 
takeoff  and  landing  configuration  for  the 
A340.  The  current  bank  angle  Umits  of 
25  degrees  at  Vz,  and  40  degrees  at  Vref 
are  compatible,  both  setting  ALPHA 
floor  to  activate  at  a  speed  not  greater 
than  approximately  1.077  times  the  1- 
g  stall  speed.  Reducing  the  bank  angle 
requirement  for  the  takeoff  conditions 
would  require  a  similar  reduction  for 
the  landing  flap  settings  to  maintain  this 
compatibility.  In  both  cases,  without 
compensating  increases  in  Vj  and  Vref, 
the  maneuvering  margin  above  ALPHA 
floor  would  be  degraded  to  an 
unacceptable  level,  resulting  in  reduced 
maneuvering  during  takeoff  or 
approach/landing.  A  reduced 
maneuvering  margin  would  not  address 
situations  requiring  more  than  the 
"usual"  maneuvering.  Finally,  it  is 
reasonable  for  a  pilot  to  expect  freedom 
from  nuisance  operation  of  any  system, 
particularly  a  system  like  ALPHA  floor 
that  is  not  required  by  the  airworthiness 
standards.  It  is  clear  to  the  FAA  that  a 
reduction  in  the  ALPHA  floor  setting 
will  result  in  a  higher  incidence  of 
nuisance  activations  of  this  system.  For 
these  reasons,  the  FAA  has  determined 
that  the  proposed  bank/speed  factor 
values  for  the  A340  are  still  appropriate. 


Paragraph  J3(b)(2)(xxiv)— Table  B.2. 
Two  commenters  provide  almost 
identical  proposals  to  reduce  the 
maneuvering  bank  angle  requirement  in 
the  enroute  configuration  at  the  final 
takeo^  speed  from  a  minimum  of  40 
degrees  to  30  degrees.  Both  commenters 
provided  the  justification  that  this  is  a 
one-engine-inoperative,  flight  condition 
of  short  duration  occurring  at  the  end  of 
the  takeoff  flight  path,  just  prior  to 
acceleration  to  the  enroute  climb  speed. 
They  claim  that  a  30  degree  requirement 
would  be  compatible  with  the 
requirement  at  V^,  and  that  requiring  a 
40  degree  bank  angle  may  result  in 
higher  final  segment  climb  speeds.  A 
higher  final  segment  climb  speed  would 
need  a  longer  acceleration  distance  to 
reach  that  speed  affecting  obstacle 
clearance,  and  possibly  causing  a 
requirement  for  different  engine-out  and 
all-engines-operating  ground  tracks. 

The  FAA  continues  to  disagree  with 
this  position.  Since  1981,  the  FAA  has 
sought  to  ensure  adequate 
maneuverability  at  operating  speeds  by 
requiring  the  Table  B.2  bank  angles  to 
be  demonstrated  during  certification 
flight  tests.  For  the  final  climb  segment, 
the  target  has  been  40  degrees  of  bank, 
not  30  degrees.  When  the  speed  factors 
that  are  applied  to  stall  speed  to  obtain 
the  minimum  operational  speeds  were 
adjusted  to  take  into  account  the  1-g 
stall  speed  basis,  instead  of  the 
minimum  speed  in  the  stall,  nearly  all 
factors  were  reduced  by  about  6  percent. 
The  factor  used  to  obtain  the  final 
takeoff  speed,  Vfto,  reduced  by  a 
slightly  less  amount.  For  compatibility 
with  the  40  degree  bank  objective  at 
Vref.  the  Vfto  factor  was  reduced  from 
1.25  to  1.23.  A  full  6  percent  reduction 
in  the  factor  for  Vfto  would  reduce  the 
factor  to  1.18.  With  a  Vzmin  factor  of 
1.13,  the  speed  segment  and  final 
segment  portions  of  the  takeoff  climb 
profile  would  not  share  a  compatible  30 
degree  bank  capability.  Optimum  Vfto 
or  enroute  climb  speeds  are  normally 
well  in  excess  of  1.18  times  the  1-g  stall 
speed,  even  for  gear  down  dispatch.  By 
authorizing  an  excessively  low  Vfto 
(and  consequent  bank  capability),  the 
FAA  would  be  increasing  the  speed 
difference  between  performance  for 
final  segment  climb  performance  and 
enroute  performance  shown  in  the 
approved  Airplane  Flight  Manual. 
Another  consideration  is  that  for  gear 
down  dispatch,  there  typically  is  no 
restriction  against  flight  into  known 
icing  conditions.  Since  icing  effects  are 
not  usually  flight  tested  to  confirm 
predictions  for  effects  on  gear  down 
climb  capability,  it  does  not  seem 
warranted  to  reduce  Vfto  to  that  which 


would  be  provided  by  a  30  degree  bank 
1.18  speed  factor  requirement.  Finally, 
because  of  buffet  characteristics,  the 
approximate  6  percent  average 
difference  between  the  1-g  stall  speed 
and  the  margin  speed  In  the  stall  is 
generally  incorrect  for  the  flaps  up 
configuration.  For  these  reasons,  the 
FAA  has  determined  that  the  proposed 
bank  angle  speed  factor  values  for  the 
A340  in  the  flaps  up  configuration  are 
still  appropriate. 

Paragraph  13(B)(2)(xxvii)(A).  One 
commenter  states  that  the  stall  warning 
margins  required  should  be  reduced 
from  five  percent/five  knots,  to  3 
percent/3  knots.  The  justification 
proposed  for  this  change  is 
compatibility  with  proposed 
requirements  for  airplanes  that  are  not 
equipped  with  a  "stall  barrier"  system 
The  FAA  does  not  agree.  As  stated  in 
the  proposed  special  condition,  the  stall 
warning  requirements  for  the  A340  are 
intended  for  failure  states,  of  which 
there  could  be  many,  including  non- 
standard aerodynamic  and  flight  control 
configurations.  Stall  speeds  and 
characteristics  are  usually  not 
developed  for  these  variations,  and 
basing  warning  margins  on  the  normal 
configuration  1-g  stall  speeds  will  not 
provide  adequate  margin  in  conditions 
where  the  actual  margin  to  maximum 
usable  lift  capability  must  be 
considered. 

Paragraph  13(b)(3)(i).  One  commenter 
notes  a  typographical  error  which  reads 
"In  lieu  of  the  requirements  of  appendix 
C,  sec.  C36.9(e)(l),  the  following 
applies:  Vref=10  knots."  This  sentence 
should  read  "*  *  *  the  following 
applies:  Change  1.30Vs-f  10  kts  to 
Vref-HO  kts."  The  FAA  agrees,  and  the 
correction  will  be  implemented. 

Proposed  Special  Condition  No.  14. 
"Side  Stick  Controllers" 

One  commenter  states,  while 
referencing  side  stick  controllers,  that  a 
method  should  be  provided  to  allow 
pilot  access  to  the  full  maneuvering 
capabilities  of  the  aircraft,  on  demand. 
This  commenter  goes  on  to  say  that 
provisions  should  exist  to  prevent 
inadvertent  exceedance  of  limitations, 
but  not  to  the  extent  that  maneuvering 
capability  on  demand  is  sacrificed  This 
comment  is  more  appropriately 
addressed  by  the  flight  envelope 
protection  features  discussed  in 
proposed  Special  Condition  No.  13 
While  the  intent  of  the  commenter's 
statement  is  valid,  a  limiter  override 
function  is  not  necessary.  The  selected 
limit  values  (N<,  AOA,  pitch,  roll,  high 
speed)  for  the  NORMAL  control  state 
are  broad  enough  to  satisfy  safe  and 
controllable  maneuvering.  For  failure 
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states,  the  flight  envelope  protection 
features  addressed  by  proposed  Special 
Condition  13.  as  well  as  the  Handling 
Qualities  Rating  System  of  proposed 
Special  Condition  12  are  available  to 
determine  safe  characteristics.  Further, 
some  of  the  limit  protections  are 
dropped  for  certain  failure  states.  It  is 
also  important  to  note  that  if  abnormal 
attitudes  are  encountered,  proposed 
Special  Condition  13(a)(3]  requires 
recovery  capability. 

Proposed  Special  Condition  No.  15. 
"Computerized  Airplane  Flight  Manual 
(AFM)  Performance  Information" 

A  number  of  commenters  address  the 
requirements  for  the  Computerized 
AFM  performance  information.  All 
comments  submitted  are  identical  to 
those  submitted  by  the  same 
commenters  concerning  FAA  Advisory 
Circular  25.1581.  The  requirements  of 
this  proposed  special  condition  are 
specific  to  the  A340.  and  as  such,  are 
not  identical  to  the  provisions  of  the 
mentioned  AC.  Comments  intended  to 
address  the  AC  are  not  necessarily 
appropriate  for  this  proposed  special 
condition.  As  the  comments  submitted 
on  this  proposed  special  condition  are 
not  specific,  but  were  initially  intended 
to  address  an  entirely  different 
document,  they  will  be  addressed 
through  the  comment  process  associated 
with  the  AC.  It  should  be  noted  that 
Airbus  Industrie  has  accepted  the 
criteria  provided  in  this  proposed 
special  condition,  and  has  developed 
their  AFM  performance  section  based 
on  the  requirements  herein. 

Under  standard  practice,  the  effective 
date  of  these  final  special  conditions 
would  be  30  days  after  publication  in 
the  Federal  Re^er.  As  the  intended 
U.S.  type  certification  date  for  the 
Airbus  A340  is  late  April  1993,  the  FAA 
finds  that  good  cause  exists  to  make 
these  special  conditions  effective  upon 
issuance. 

Conclusion:  This  action  affects  only 
certain  unusual  or  novel  design  features 
on  one  model  of  airplane.  It  is  not  a  rule 
of  general  apphcabiUty  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplanes. 

List  of  Subjects  in  14  CFR  Parts  21  and 
25 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
proposed  special  conditions  is  as 
follows: 

Authority:  49  U.S.C  1344, 1348(c).  1352, 
1354(a).  1355, 1421  through  1431, 1502, 
1651(b)(2);  42  U.S.C  1857M0,  4321  et  seq.; 
E.0. 11514;  and  49  U.S.C  106(g). 


The  Special  Conditions 

Accordingly,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  Airbus 
Industrie  Model  A340  series  airplanes. 

J.  Electronic  Flight  Control  System 
(EFCS)  Failures  and  Mode 
Annunciation 

(a)  In  lieu  of  compliance  with 
§  25.672(c)  of  the  FAR,  it  must  b«  shown 
that  after  any  single  failure  or 
combination  of  failures  of  the  flight 
control  system  that  are  not  shown  to  be 
extremely  improbable — 

(1)  The  airplane  has  the  following 
characteristics: 

(i)  Suitable  handling  qualities  (Refer 
to  proposed  FAA  Special  Condition  No. 
12.  entitled  "Flight  Characteristics." 
paragraph  (a)  "Flight  Characteristic 
Compliance  Determination  by  Handling 
Qualities  Rating  System  for  EFCS 
Failure  causes." 

(ii)  Structural  margins  as  identified  by 
proposed  FAA  Special  Condition  No.  5. 
entitled  "Interaction  of  Systems  and 
Structures." 

(2)  The  airplane  has  suitable  handling 
qualities  for  continued  safe-flight  and 
landing. 

(b)  hi  addition  to  §  25.672  of  the 
FAR— 

(1)  If  the  design  of  the  electronic  flight 
control  system  or  any  other  automatic  or 
power-operated  system  has  submodes  of 
operation  that  significantly  change  or 
degrade  the  flight  or  operating 
characteristics  of  the  airplane,  a  means 
must  be  provided  to  indicate  to  the  crew 
the  current  submode  of  operation.  Crew 
procedures  must  be  available  to  ensure 
safe  and  proper  operation  for  the 
annunciated  flight  control  submode: 
and 

(2)  The  electronically  signalled  fUglit 
control  system  (including  its  electrical 
or  hydraulic  power  supplies),  must  be 
designed  so  that  its  total  loss  is  shown 
to  be  extremely  improbable  if  its  loss 
would  prevent  continued  safe  flight  and 
landing. 

Discussion;  The  A340  flight  control 
system  requires  the  use  of  electronics  in 
order  to  maintain  safe  flight  and 
landing.  To  achieve  this  level  of 
availability,  the  system  architecture 
utiUzes  redundant  elements  as  well  as 
alternative  operational  modes  to  deal 
with  losses  of  equipment  and/ or  signal 
interfaces.  For  the  case  of  temporary 
loss  of  the  electronics,  short  term  safe- 
flight  is  anticipated  to  be  maintained 
through  the  use  of  mechanical  control  of 
the  rudder  and  pitch  trim.  Parts  25.671 
and  25.672  in  Subpart  D  "Design  and 
Construction,"  are  the  pertinent  rules 
covering  flight  control  systems.  Section 


25.672  contains  the  design  guidelines 
for  automatic  and  power-operated 
systems  for  the  aerodynamic  control 
surfaces.  This  regulation,  in  essence, 
states  that  the  design  must:  (a)  Provide 
a  warning  for  failures  in  the  system 
which  could  result  in  an  unsafe 
condition  which  requires  crew  attention 
(i.e..  a  "red"  condition  of  §25.1322);  (b) 
allow  for  crew  counteraction  of  failures 
specified  in  §  25.671(c)  either  by 
deactivation  or  overriding  the  control 
movement  in  a  normal  sense;  (c)  that 
single  failures  of  the  system  do  not 
impair  the  handling  quaUties  below  a 
level  needed  to  permit  continued  safe 
flight  and  landing  after  control  system 
malfunctions  associated  with  (1)  all 
single  failures  excluding  jams,  (2) 
combinations  of  failures  not  shown  to 
be  extremely  improbable  excluding 
jams,  and  (3)  jams  in  any  control 
position  which  can  be  encountered  in 
flight;  and  (d)  the  airplane  be 
controllable  if  all  engines  fail. 

These  rules  have  been  considered 
adequate  for  stability  and  automatic 
flight  systems  in  traditional  aircraft 
designs  since  those  designs  did  not  have 
submodes  of  operation  (they  are  either 
on  or  ofl),  the  aircraft  handling  qualities 
were  adequate  with  the  systems  either 
on  or  off,  and  the  systems  were  not 
actively  participating  in  load  relieving 
functions.  However,  with  the  A340. 
elements  of  the  automatic  system  must 
remain  on  in  order  to  maintain  safe-   * 
flight  and  landing.  Therefore,  in  order  to 
maintain  the  level  of  safety  provided  for 
by  the  regulations  for  these  novel  and 
unusual  features,  special  conditions  are 
necessary. 

Suitable  handling  qualities,  for  the 
purpose  of  this  special  condition  are 
those  determined  from  compliance  with 
Special  Condition  No.  12(a). 

Note  that  Special  Condition  No.  12(a) 
is  also  proposed  in  lieu  of  §  25.672(c). 

2.  Command  Signal  Integrity 

In  addition  to  compliance  with 
§  25.671  of  the  FAR.  it  must  be  shown 
that  the  Electronic  Flight  Control 
System  (EFCS)  signals  cannot  be  altered 
unintentionally,  or  that  the  altered 
signal  characteristics  are  such  that: 

(a)  Stable  gain  and  phase  mai;gins  will 
be  maintained  for  all  aerodynamical ly 
closed  loop  flight  control  systems. 

It  should  be  noted  that: 

— The  proposed  wording  "signals 
cannot  be  altered  unintentionally"  is 
used  in  the  Special  Condition  to 
emphasize  the  need  for  design 
measures  to  protect  the  FBVV  control 
system  from  the  effects  of 
electromagnetic  interference  (EMI  and 
RF),  fluctuations  in  electrical  power, 
accidental  damage  caused  by 
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uncontained  rotary  machinery  debris 
(engine  burst  is  addressed  in 
§  25.903d),  environmental  factors 
such  as  temperature,  local  fires,  and 
any  other  spurious  signals  or 
disruptions  that  affect  the  command 
signals  as  they  are  being  transmitted 
from  their  source  of  origin  to  the 
Power  Control  Actuators. 

— A  gain  margin  is  the  minimum  change 
in  loop  gain,  at  nominal  phase,  whic^ 
results  in  an  instability  beyond  that 
allowed  as  a  residual  oscillation. 

— A  phase  margin  is  the  minimum 
change  In  phase,  at  a  nominal  loop 
gain,  which  results  in  an  instability. 

—  'Control  authority  characteristics 
refers  to  the  ability  of  the 
aerodyTiamic  control  surfaces  to  move 
the  airplane. 

— "Aeroaynamically  closed  loop"  are 
those  elements  (electrical  signals, 
cables,  bellcranks,  etc.)  whidi  connect 
sensors  and  command  signals  to  the 
Power  Control  Actuator  that  moves 
the  aerodynamic  control  siuface 
(aileron,  spoiler,  stabilizer,  etc.). 

3.  Protection  From  Lighting  and 
Unwanted  Effects  of  High  Intensity 
Hadiated  Fields  (HIRF) 

(a)  In  the  absence  of  specific 
requirements  for  protection  from  the 
unwanted  effects  of  HIRF,  the  following 
apply: 

Each  airplane  system  which  performs 
critical  functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
systems  to  perform  critical  functions  are 
not  adversely  affected  when  the  airplane 
is  exposed  to  high  intensity  radiated 
Helds. 

Discussion:  The  Airbus  A340 
airplanes  will  utilize  electrical  and 
electronic  systems  which  perform 
critical  functions.  These  systems 
include  the  electronic  displays, 
integrated  avionics  computer,  electronic 
engine  controls,  engine  overspeed/ 
overtemperature  protectiorf,  etc.  The 
existing  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  from 
the  effects  of  HIRF  which  are  external  to 
the  airplfme. 

Airplane  designs  which  utilize  metal 
skins  and  mechanical  connnand  and 
control  means  have  traditionally  been 
shown  to  be  immune  from  the  effects  of 
HIRF  enei^gy  from  ground-based  and 
airborne  transmitters.  With  the  trend 
toward  increased  power  levels  from 
these  sources,  plus  the  advent  of  space 
and  satellite  communications,  the 
immunity  of  the  airplane  to  HIRF  energy 
must  be  established.  No  universally 
accepted  guidance  to  define  the 
maximum  energy  level  in  which  civilian 


airplane  system  installations  must  be 
capable  of  operating  safely  has  been 
established. 

For  the  purposes  of  this  special 
condition,  the  following  defmition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

At  this  time  the  FAA  and  other 
airworthiness  authorities  are  imable  to 
precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service.  Therefore,  the 
FAA  hereby  defines  two  acceptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 
that  perform  critical  functions. 

(1)  The  applicant  may  demonstrate 
that  the  critical  systems,  as  installed  in 
the  airplane,  are  protected  from  the 
external  HIRF  threat  environment 
defined  in  the  following  table: 


Field  strength  (V/ 


Frequency 


10KH2-500KHZ  .. 
500  KH2-2  MHz  .... 

2  MH2-3C  MHz  

aOMHz-IOOMHz  . 
100  MHz-200  MHz 
200  MHz-400  MHz 
400  MHz-1  GHz  ... 

1  GHz-2  GHz 

2  GHz-4  GHz 

4  GHz-6  GHz 

6  GHz-8  GHz 

8  GHz-12  GHz 

12  GHz-18  GHz  .... 
18  GHz-40  GHz  .... 


or, 

(2)  The  applicant  may  demonstrate  by 
a  laboratory  test  that  the  critical  system 
elements  and  their  associated  wiring 
harnesses  can  withstand  a  peak 
electromagnetic  field  strength  of  100 
volts  per  meter,  without  the  benefit  of 
airplane  structxu-al  shielding,  in  the 
fi^guency  range  of  10  KHz  to  18  GHz. 
Compliance  Method: 
This  paragraph  describes  an 
acceptable  method  of  showing 
compUance  with  the  HIRF  energy 
protection  requirements. 

(1)  Compliance  Plan:  The  applicant 
should  present  a  plan  for  the  cognizant 
airworthiness  authority  approval, 
outlining  how  compliance  with  the 
HIRF  energy  protection  requirements 
will  be  attained.  This  plan  should  also 
propose  pass/ fail  criteria  for  the 
operation  of  critical  systems  in  the  HIRF 
environment. 

(2)  System  Criticality:  A  hazard 
analysis  should  be  {>erifonned  by  the 


applicant  for  approval  by  the  cognizant 
airworthiness  authority  to  identify 
electrical  and/or  electronic  systems 
which  perform  critical  functions.  These 
systems  are  candidates  for  the 
application  of  HIRF  energy  protection 
requirements. 

(3)  Compliance  Verification: 
Compliance  with  the  HIRF  energy 
protection  requirements  may  be 
demonstrated  by  tests,  analysis,  models, 
similarity  with  existing  systems,  or  a 
combination  thereof  as  acceptable  to  the 
cognizant  airworthiness  authority. 
Service  experience  alone  is  not 
acceptable  since  such  experience  in 
normal  flight  operations  may  not 
include  an  exposure  to  the  HIRF 
environmental  condition. 

(4)  Pass/Fail  Criteria:  Acceptable 
system  performance  is  attained  by 
demonstrating  that  the  system  under 
consideration  continues  to  perform  its 
intended  function  during  and  after 
exposure  to  the  required 
electromagnetic  fields.  Deviations  from 
system  specification  may  be  acceptable 
depending  on  an  independent 
assessment  of  the  deviations  for  each 
application. 

15)  Test  Methods  and  Procedures: 
RTCA  document  DO-160C.  Section  20, 
provides  information  on  acceptable  test 
procedures.  In  addition,  the  following 
information  on  modulation  is  presented 
to  supplement  that  found  in  DO-160C 

Equipment  and  subsystem  radiated 
susceptibility  qualification  tests  should 
be  conducted  by  slowly  scanning  the 
entire  frequency  spectrum  with  an 
unmodulated  signal  which  produces  the 
required  average  electric  field  strength 
at  the  equipment  under  test  (EUT)  and 
its  wiring.  A  peak  level  detector  should 
be  used  to  monitor  the  peak  values  of 
the  signal  and  these  values  should  be 
recorded  at  each  test  point.  The  EUT 
should  not  be  damaged  by  this  test  and 
should  operate  normally  for  frequencies 
below  4(H)  MHz.  Deviations  from  normal 
operation  for  test  fi^quencies  above  400 
MHz  should  be  recorded.  The  test 
should  be  repeated  with  an  appropriate 
modulation  applied  to  the  test  signal.  At 
each  test  point,  the  amplitude  of  the  RF 
test  signal  should  be  adjusted  to  the 
peak  values  recorded  during  the 
unmodulated  test.  The  modulation 
should  be  selected  as  the  signal  most 
likely  to  disrupt  the  operation  of  the 
equipment  under  test  based  on  its 
design  characteristics.  For  example, 
flight  control  systems  may  be 
susceptible  to  3  Hz  square  wave 
modulation  while  the  video  signals  for 
CRT  displays  may  be  susceptible  to  400 
Hz  sinusoidal  modulation.  If  the  worst 
case  modulation  is  unknown  or  cannot 
be  determined,  default  modulations  may 
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be  used.  Suggested  default  values  are  a 
1  KHz  sine  wave  with  80%  depth  of 
modulation  in  the  frequency  range  firom 
10  KHz  to  400  MHz  and  1  KHz  square 
wave  with  greater  than  90%  depUi  of 
modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  caused  deviations  from  normal 
operation  of  the  EUT,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Modem  laboratory  equipment  may 
not  be  able  to  continually  scan  the 
spectrum  in  the  manner  of  older  analog 
equipment.  These  units  will  only 
generate  discrete  test  frequencies.  For 
such  equipment,  the  number  of  test 
points  and  the  dwell  time  at  each  test 
point  must  be  speciRed.  For  each 
decade  of  the  frequency  spwctrum  (a  ten 
times  increase  in  frequency,  i.e.,  10  KHz 
to  100  KHz)  there  should  be  at  least  25 
test  points,  and  for  the  decades  from  10 
MHz  to  100  MHz,  and  100  MHz  to  1 
GHz,  there  should  be  a  minimum  of  180 
test  points  each.  The  dwell  time  at  each 
test  point  should  be  at  least  0.5  second. 

(6J  Data  Submittal:  An 
accomplishment  report  should  be 
submitted  to  the  cognizant 
airworthiness  authority  showing 
fulfillment  of  the  HIRF  energy 
protection  requirements.  This  report 
should  contain  test  results,  analysis,  and 
other  pertinent  data. 

(7)  Maintenance  Requirements:  The 
applicant  (manufacturer)  must  provide 
maintenance  requirements  to  assure  the 
continued  airworthiness  of  the  installed 
system(s)". 

(b)  In  addition  to  compliance  with  the 
requirements  of  §§  25.581  and  25.954  of 
the  FAR  concerning  lightning 
protection: 

(1)  Each  electronic  system  which 
performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to 
lightning. 

(2)  Each  essential  function  of  new  or 
modified  electronic  systems  or 
installations  must  be  protected  to  ensure 
that  the  essential  function  can  be 
recovered  in  a  timely  manner  after  the 
ain)lane  has  been  exposed  to  lightning. 

For  the  purpose  of  these  special 
conditions,  the  following  definitions 
apply: 

Cntical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  which  would  prevent 
the  continued  safe  flight  and  landing  of 
the  airplane. 

Essential  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 


failure  condition  which  would 
significantly  impact  the  safety  of  the 
airplane  or  the  ability  of  the  flight  crew 
to  co{>e  with  adverse  operating 
conditions. 

Discussion:  Lightning  interaction  with 
an  airplane  can  result  in  numerous 
problems.  Physical  damage  (direct 
effects)  can  result  from  a  lightning 
attachment  to  the  airplane.  Such 
damage  is  characterized  by  burning, 
eroding,  and  blasting,  and  is  the 
consequence  of  either  the  extreme  heat 
loading  and  accompanying  acoustic 
shock  wave  or  deforming  by  magnetic 
forces  from  the  high  current  component 
of  lightning.  An  additional  effect 
(indirect  effect)  results  from  the  fast 
changing  electrical  and  magnetic  fields 
produced  by  the  high  currents  of  a 
direct  strike.  These  fields  can  couple 
voltage  transients  into  the  airplane 
wiring  and  subsequently  reach  the 
electrical  and  electronic  systems  within. 

The  A340  is  being  designed  with 
electrical  and  electronic  systems  which 
perform  critical  and  essential  functions. 
These  systems  may  be  susceptible  to 
disruption  to  both  the  command/ 
response  signals  and  the  operational 
mode  logic  as  a  result  of  electrical  and 
magnetic  interference.  To  ensure  that  a 
level  of  safety  is  achieved  equivalent  to 
that  of  existing  operating  airplanes, 
special  conditions  will  be  needed  which 
require  that  systems  performing  critical 
and  essential  functions,  including  all 
dispatchable  states,  be  designed  and 
installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  direct  and  indirect  effects  of 
lightning.  To  provide  a  means  of 
compliance  to  these  proposed  special 
conditions,  a  clarification  of  the  threat 
definition  for  lightning  is  needed. 

The  following  "threat  definition", 
based  on  FAA  Advisory  Circular  (AC) 
20-136,  is  proposed  as  a  basis  to  use  in 
demonstrating  compliance  with  the 
proposed  lightning  protection  special 
condition: 

The  lightning  current  waveforms 
(Components  A.  D,  and  H)  defined 
below,  along  wilh  the  voltage 
waveforms  in  AC  20-53A,  will  provide 
a  consistent  and  reasonable  standard 
which  is  acceptable  for  use  in 
evaluating  the  effects  of  lightning  on  the 
airplane.  These  waveforms  depict 
threats  that  are  external  to  the  airplane. 
How  these  threats  affect  the  airplane 
and  its  systems  depend  upon  the 
systems  installation  configuration, 
materials,  shielding,  airplane  geometry, 
etc.  Therefore,  tests  (including  tests  on 
the  completed  airplane  or  an  adequate 
simulation)  and/or  verified  analysis 
need  to  be  conducted  in  order  to  obtain 


the  resultant  internal  threat  to  the 
installed  systems. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke  (Severe  Strike — 
Component  A.  or  Restrike — Component 
D)  This  external  threat  needs  to  be 
evaluated  to  obtain  the  resultant 
internal  threat  and  to  verify  that  the 
level  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  ('/i 
Component  D).  A  lightning  strike  is 
often  composed  of  a  number  of 
successive  strokes,  referred  to  as  a 
multiple-stroke.  Although  muUiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 

is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  '-6  magnitude  of  Component 
D  (peak  amplitude  of  50,000  amps).  The 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is 
10ms,  and  (2)  the  maximum  time 
between  subsequent  strokes  is  200ms. 
An  analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation;  and, 

3.  Multiple  Burst:  (Component  H)  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  direct  (physical  damage) 
effects,  it  is  possible  that  indirect  effects 
resulting  from  this  environment  may 
cause  upset  to  some  digital  processing 
systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  low 
amplitude,  high  peak  rate  of  rise,  double 
exponential  pulses  which  represent  the 
multiple  bursts  of  current  pulses 
observed  in  these  flight  data  gathering 
projects.  This  component  is  intended  for 
an  analytical  (or  test)  assessment  of 
functional  upset  of  the  system.  Again,  it 
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is  required  that  this  component  be 
translated  into  an  internal 
environmental  threat  in  order  to  be 
used.  This  "Multiple  Burst"  consists  of 
24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  of 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time 
between  individual  Component  H 
pulses  within  a  burst  is  10 


microseconds,  the  maximum  is  50 
microseconds.  The  24  bursts  are 
distributed  over  a  period  of  up  to  2 
seconds  according  to  the  following 
constraints;  (1)  the  minimum  time 
between  subsequent  strokes  is  10ms, 
and  (2)  the  maximum  time  between 
subsequent  strokes  is  200m8.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  defined  below. 

The  following  current  waveforms 
constitute  the  "Severe  Strike" 


(Component  A).  "Restrike/Swept/ 
Stroke"  (Component  D).  "Multiple 
Stroke"  (>/^  Component  D),  and  the 
"Multiple  Burst"  (Component  H). 

These  components  are  defined  by  the 
following  double  exponential  equation: 

i(t)=I„(e---e-««) 

where: 

t=time  in  seconds, 

i=current  in  amperes,  and 


Burst  (component  H) 


Severe  stroke 

(component 

A) 


Wa)  

a(s-') 

Ns-') „ 

This  equation  produces  the  foNowing  characteristics: 

(di/dt)!;^'CA«)OW*»K 

(li/dt(A/S) 


Action  Integrat  (A^) 


218.810 

11.354 

647.265 

200KA 
1.4x10" 
1.0x10" 
OU.Siis 
2.0x10* 


Rastrike 
(cornponent 


109.405 

22.708 

1.294,530 

100KA 

1.4x10" 

1.0x10" 

9U.25na 

.25x10* 


Multiple 
stroke  ('/4 
component 


54.703 

22.708 

1.294.530 

50KA 

0.7x10" 

0.5x10" 

et>.25us 

.0625x1 0» 


Multiple 


10.572 

187.191 

19.105.100 

10KA 
2x10" 


4.  Interaction  of  Systems  and  Structures 

(a)  General.  For  an  airplane  equipped 
with  flight  control  systems,  load 
alleviation  systems  or  flutter  control 
systems,  which  directly  or  as  a  result  of 
a  failure  or  malfunction  affect  its 
structural  performance,  the  influence  of 
these  systems  and  their  Cailure 
conditions  shall  be  taken  into  account 
in  showing  compliance  with  Subparts  C 
and  D  of  Part  25  of  the  Federal  Aviati(m 
Regulations  (FAR). 

(d)  System  fully  operative.  With  the 
system  fully  operative,  the  following 
apply: 

(1)  Limit  loads  must  be  derived  in  all 
normal  operating  configurations  of  the 
systems  from  all  the  deterministic  limit 
conditions  specified  in  Subpart  C, 
taking  into  account  any  special  behavior 
of  such  systems  are  associated  functions 
or  any  e^ect  on  the  structural 
performance  of  the  airplane  which  may 


occur  up  to  limit  loads.  In  particular, 
any  significant  non  linearity  (rate  of 
displacement  of  control  sur&ce, 
thresholds  or  any  other  system  non* 
linearities)  must  be  accounted  for  in  a 
realistic  or  conservative  vray  when 
deriving  limit  loads  fiT>m  limit 
conditions. 

(2)  The  airplane  must  meet  the 
strength  requirements  of  Part  25  (static 
strength,  residual  strength),  using  the 
specified  factors  to  derive  ultimate  loads 
from  limit  loads  defined  above.  The 
effect  of  non-linearities  must  be 
investigated  beyond  limit  conditions  to 
ensure  the  behavior  of  the  systems 
presents  no  anomaly  compared  to  the 
behavior  below  limit  conditions. 
However,  conditions  beyond  limit 
conditions  need  not  be  considered  when 
it  can  be  shown  that  the  airplane  has 
design  features  that  make  it  impossible 
to  exceed  those  limit  conditions. 


(3)  The  airplane  must  meet  the 
aeroelastic  stability  requirements  of 

§25.629. 

(c)  System  in  the  failure  condition. 
For  any  system  failure  condition  not 
shown  to  be  extremely  improbable,  the 
following  apply: 

(1)  At  the  time  of  occurrence.  Starting 
from  1-g  level  flight  conditions,  a 
realistic  scenario,  including  pilot 
corrective  actions,  must  be  established 
to  determine  the  loads  occurring  at  the 
time  of  failure  and  immediately  after 
failure.  The  airplane  must  be  able  to 
writhstand  these  loads,  multiplied  by  an 
appropriate  factor  of  safety,  related  to 
the  probability  of  occurrence  of  the 
fiailure.  These  loads  should  be 
considered  as  ultimate  loads  for  this 
evaluation.  The  factor  of  safety  is 
defined  as  follows: 
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Factor  of  Safety  at  Time  of  Occurrence 


1.50 


1.25 


10' 


10" 


1.0 


Probability  of  occurrence  (per  hour) 


(i)  The  loads  must  also  be  used  in  the 
damage  tolerance  evaluation  required  ^y 
§  25.571(b)  if  the  failure  condition  is 
probable.  The  loads  may  be  considered 
as  ultimate  loads  for  the  damage  tolerant 
evaluation. 

(ii)  Freedom  from  flutter  and 
divergence  must  be  shown  at  speeds  up 
to  Vd  PR  1/15  Vc,  whichever  is  greater. 
However,  at  altitudes  where  the  speed  is 
hmited  bv  Mach  number,  compliance 
need  be  shown  only  up  to  Mo.  as 
defined  by  §  25.335(d).  For  failure 
conditions  which  result  in  speed 
increases  beyond  Vc/Mc,  freedom  from 


flutter  and  divergence  must  be  shown  at 
increased  speeds,  so  that  the  above 
margins  are  maintained. 

(iii)  Notwithstanding  subparagraph  (1) 
of  this  paragraph,  failures  of  the  system 
which  result  in  forced  structural 
vibrations  (oscillatory  failures)  must  not 
produce  peak  loads  that  could  result  in 
permanent  deformation  of  primary 
structure. 

(2)  For  the  continuation  of  the  flight. 
For  the  airplane,  in  the  failed 
configuration  and  considering  any 
appropriate  flight  limitations,  the 
following  apply: 


(i)  Static  and  residual  strength  must 
be  determined  for  loads  induced  by  the 
failure  condition  if  the  loads  could 
continue  to  the  end  of  the  flight.  These 
loads  must  be  combined  with  the 
deterministic  limit  load  conditions 
specified  in  Subpart  C. 

(ii)  For  static  strength  substantiation, 
each  part  of  the  structure  must  be  able 
to  withstand  the  loads  in  subparagraph 
(2)(i)  of  this  paragraph  multiplied  by  a 
safety  factor  depending  on  the 
probability  of  being  in  this  failure  state. 
The  factor  of  safety  is  defined  as 
follows: 


Factor  of  safety  for  Continuation  of  Flight 


1.5 


1.0 


10 


-9 


10 


-5 


1.0 


Qr-^*n>bability  of  being  in  failure 
state  j 

Qi=Tt*Pi  where: 

TjsAverage  time  spent  in  failure 
condition 


P,=Frobability  of  occurrence  of  failure 
mode 

NolK  If  Pj  is  greater  than  10"'-  per  flight 
hour  then  a  safety  factor  of  1.5  must  be  used. 


(iii)  For  residual  strength 
substantiation  as  defined  in  §  25.571(b). 
for  structures  also  affected  by  failure  of 
the  system  and  with  damage  in 
combination  with  the  system  failure,  a 


Federal  Register  /  Vol.  58,  No.  71  /  Thursday.  April  15,  1993  /  Rules  and  Regulations        19563 


reduction  factor  may  be  applied  to  the 
residual  strength  loads  of  §  25.571(b). 
However,  the  residual  strength  level 
must  not  be  less  than  the  1-g  flight  load 
combined  with  the  loads  introduced  by 
the  failure  condition  plus  two-thirds  of 


1.0 


2/3 


the  load  increments  of  the  conditions 
specified  in  §  25.571(b)  in  both  positive 
and  negative  directions  (if  appropriate). 
The  reduction  factor  is  defined  as 
follows: 


Residual  Strength  Reduction  Factor 


10" 


10" 


1.0 


Qj=Tj*Pj  where: 

Tj=Average  time  spent  in  failure 

condition 
Pj=Probability  of  occurrence  of  failure 

mod^ 


Note:  If  Pj  is  greater  than  10" '•  per  flight 
hour  then  a  safety  hcXor  of  1.0  must  be  used. 

(iv)  Freedom  from  flutter  and 
divergence  must  be  shown  up  to  a  speed 
determined  by  the  following  figure: 


Flutter  clearance  speed 


10" 


10 


-5 


Vi=Vd  or  1.15  Vc  whichever  is 

greater. 
VjsFlutter  clearance  speed  required 

for  normal  (unfailed)  conditions  by 

§25.629. 
Qj=Tj*Pj  where: 
Tj=Average  time  spent  in  failure 

condition 
Pj=Probability  of  occurrence  of  failure 


mode 

Note:  If  Pj  is  greater  than  lO"^  then  the 
flutter  clearance  speed  must  not  be  less  than 
Vj. 

(v)  Freedom  fit)m  flutter  and 
divergence  must  also  be  shown  up  to  V| 
in  the  above  figure,  for  any  probable 
system  failure  condition  combined  with 


1.0 


any  damage  required  or  selected  for 
investigation  by  §  25.571(b). 

(vi)  If  the  time  likely  to  be  spent  in  the 
failure  condition  is  not  small  compared 
to  the  damage  propagation  period,  or  if 
the  loads  induced  by  the  failure 
condition  may  have  a  significant 
influence  on  the  damage  propagation, 
then  the  effects  of  the  particular  failure 
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condition  must  be  addressed  and  the 
corresponding  inspection  intervals 
adjusted  to  adequately  cover  this 
situation. 

(vii)  If  the  mission  analysis  method  is 
used  to  account  for  continuous 
turbulence,  all  the  systems  failure 
conditions  associated  with  their 
probability  must  be  accounted  for  in  a 
rational  or  conservative  manner  in  order 
to  ensure  that  the  probability  of 
exceeding  the  limit  load  is  not  higher 
than  the  prescribed  value  of  the  current 
reomrement. 

fd)  Warning  considerations.  For 
system  failure  detection  and  warning, 
the  following  appiy: 

(1)  Before  11  JEht,  the  system  must  be 
checked  for  failure  conditions,  not 
extremely  improbable,  that  degrade  the 
structural  capability  below  the  level  as 
intended  in  paragraph  (b)  of  this  special 
condition,  llie  crew  must  be  made 
aware  of  these  failures,  if  they  exist, 
before  flight. 

(2)  An  evaluation  must  be  made  of  the 
necessity  to  signal,  during  the  flight,  the 
existence  of  any  failure  condition  which 
could  significantly  affect  the  structural 
capabiUty  of  the  airplane  and  for  which 
the  associated  reduction  in 
airworthiness  can  be  minimized  by 
suitable  flight  limitations.  The 
assessment  of  the  need  for  such  signals 
must  be  carried  out  in  a  manner 
consistent  with  the  approved  general 
warning  philosophy  for  the  airplane. 

(3)  Dunng  fligtit,  any  failure 
condition,  not  shown  to  be  extremely 
improbable,  in  which  the  safety  factor 
existing  between  the  airplane  strength 
capability  and  loads  induced  by  the 
deterministic  limit  conditions  of  subpart 
C  of  part  25  is  reduced  to  1.3  or  less 
must  be  signaled  to  the  crew  if 
appropriate  procedures  and  limitations 
can  be  provided  so  that  the  crew  can 
take  action  to  minimize  the  associated 
reduction  in  airworthiness  during  the 
remainder  of  the  flight. 

(e)  Dispatch  with  failure  conditions.  If 
the  airplane  is  to  be  knowingly 
dispatched  in  a  system  failure  condition 
that  reduces  the  structural  performance, 
then  operational  limitations  must  be 
provided  whose  effects  combined  with 
those  of  the  failure  condition  allow  the 
airplane  to  meet  the  structural 
requirements  as  described  in  paragraph 
(b)  of  this  special  condition.  Subsequent 
system  failures  must  also  be  considered. 

Discussion:  This  special  condition  is 
intended  to  be  applicable  to  flight 
controls,  load  alleviation  systems  and 
flutter  control  systems.  The  criteria 
provided  by  the  special  condition  only 
address  the  direct  structural 
consequences  of  the  systems  responses 
and  performances  and  therefore  cannot 


be  considered  in  isolation  but  should  be 
included  into  the  overall  safety 
evaluation  of  the  airplane.  The 
presentation  of  these  criteria  may  in 
some  instances  duplicate  standards 
already  established  for  this  evaluation. 
THe  criteria  are  applicable  to  structure, 
the  failure  of  which  could  prevent 
continued  safe  flight  and  landing. 

The  following  deiinitions  are 
applicable  to  this  special  condition. 

1.  Structural  performance:  Capability 
of  the  airplane  to  meet  the  requirements 
of  Part  25. 

2.  Flight  limitations:  Limitations 
which  can  be  applied  to  the  airplane 
flight  conditions  following  an  inflight 
occurrence  and  which  are  included  in 
the  flight  manual  (e.g..  speed 
limitations,  avoidance  of  severe  weather 
conditions,  etc.). 

3.  Operational  limitations: 
Limitations,  including  flight  limitations, 
which  can  be  applied  to  the  airplane 
operating  conditions  before  dispatch 
(e.g..  pay  load  limitations). 

4.  Probabilistic  terms:  The 
probabilistic  terms  (probable, 
improbable,  extremely  improbable)  used 
in  this  special  condition  should  be 
understood  as  defined  in  AC  25.1303- 
1. 

5.  Failure  condition:  The  term  failure 
condition  is  defined  in  AC  25.1309-1. 
however  this  special  condition  applies 
only  to  system  failure  conditions  which 
have  a  direct  impact  on  the  structural 
performance  of  the  airplane  (e.g.,  failure 
conditions  which  induce  loads  or 
change  the  response  of  the  airplane  to 
inputs  such  as  gusts  or  pilot  actions). 

5  Design  Dive  Speed 

In  lieu  of  compliance  with 
§  25.335(b)(1)  of  the  FAR.  if  the  flight 
control  system  includes  functions 
which  act  automatically  to  initiate 
re<:overy  before  the  end  of  the  20  second 
period  specified  in  §  25.335(b)(1)  the 
greater  of  the  speeds  resulting  from  the 
following  conditions  may  be  used: 

(a)  From  an  initial  condition  of 
stabilized  flight  at  Vt/M^,  the  airplane  is 
upset  so  as  to  take  up  a  new  flight  path 
7.5  degrees  below  the  initial  path. 
Control  application,  up  to  full  authority, 
is  made  to  try  to  maintain  this  new 
flight  path.  Twenty  seconds  after 
initiating  the  upset,  manual  recovery  is 
made  at  a  load  factor  of  1.5g  (0.5g 
acceleration  increment),  or  such  greater 
load  factor  that  is  automatically  applied 
by  the  system  with  the  pilots's  pitch 
control  neutral.  The  speed  increase 
occurring  in  this  maneuver  may  be 
calculated,  if  reliable  or  conservative 
aerodynamic  data  are  used.  Power,  as 
specified  in  §25.175(b)(l)(iv)  of  the 
FAR,  is  assumed  until  recovery  is  made. 


at  which  time  power  reduction  and  the 
use  of  pilot  controlled  drag  devices  may 
be  assumed. 

(b)  Prom  a  speed  below  Vc/Mc,  with 
power  to  maintain  stabilized  level  flight 
at  this  speed,  the  airplane  is  upset  so  as 
to  accelerate  through  Vc/M^  at  a  flight 

J)ath  15  degrees  below  the  Initial  path 
or  at  the  steepest  nose  down  attitude 
that  the  system  will  permit  with  full 
control  authority  If  less  than  15 
degrees).  The  pilots  controls  may  be  in 
the  neutral  position  after  reaching  Vc/Mc 
and  before  recovery  is  initiated. 

(c)  Recovery  may  be  initiated  three 
seconds  after  operation  of  high  speed 
warning  system  by  application  of  a  load 
of  1.5g  (O.Sg  acceleration  increment),  or 
such  greater  load  factor  that  Is 
automatically  applied  by  the  system 
with  the  pilot's  pitch  control  neutral. 
Power  may  be  reduced  simultaneously. 
All  other  means  of  decelerating  the 
airplane,  the  use  of  which  is  authorized 
up  to  the  highest  speed  reached  in  the 
maneuver,  may  be  used.  The  interval 
between  successive  pilot  actions  must 
not  be  less  than  one  second. 

Discussion:  This  special  condition 
relates  to  the  structural  design  dive 
speed  which  is  established  at  a 
sufficient  margin  above  the  operating 
speed  to  provide  structural  integrity  in 
the  event  of  inadvertent  overspeed 
conditions.  This  special  condition 
establishes  criteria  for  determining  the 
minimum  value  of  the  design  dive 
speed  taking  into  account  the  automatic 
operation  of  speed  protection  systems. 

6.  Design  Maneuver  Requirements 

(a)  In  lieu  of  compliance  with 

§  25.331(c)(1)  of  the  FAR,  the  airplane  is 
assumed  to  be  flying  in  steady  level 
flight  (point  Al  within  the  maneuvering 
envelope  of  §  25.333(b))  and,  except  as 
limited  by  pilot  effort  in  accordance 
with  Special  Condition  No.  9 
concerning  pilot  effort  forces,  the 
cockpit  pitching  control  device  is 
suddenly  moved  to  obtain  extreme 
positive  pitching  acceleration  (nose  up). 
In  defining  the  tail  load  condition,  the 
response  of  the  airplane  must  be  taken 
into  account.  Airplane  loads  which 
occur  subsequent  to  the  point  at  which 
the  normal  acceleration  at  the  center  of 
gravity  exceeds  the  maximum  positive 
limit  maneuvering  factor,  n,  need  not  be 
considered. 

(b)  In  addition  to  the  requirements  of 
§  25.331(c).  it  must  be  established  that 
pitch  maneuver  loads  induced  by  the 
system  itself  (e.g.  abrupt  changes  in 
orders  made  possible  by  electrical  rather 
tlian  mechanical  combination  of 
different  inputs)  are  acceptably 
accounted  for. 
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(c)  In  lieu  of  compliance  with 
§  25.349(a)  of  the  FAR.  the  following 
conditions,  speeds,  spoiler  and  aileron 
deflections  (except  as  the  deflections 
may  be  limited  by  pilot  effort)  must  be 
considered  in  combination  with  an 
airplane  load  factor  of  zero  and  of  two- 
thirds  of  the  positive  maneuvering 
factor  used  in  design.  In  determining  the 
required  aileron  and  spoiler  deflections, 
the  torsional  flexibility  of  the  wing  must 
be  considered  in  accordance  with 
§  25.301(b). 

(1)  Conditions  corresponding  to 
steady  roUing  velocities  must  be 
investigated.  In  addition,  conditions 
corresponding  to  maximum  angular 
acceleration  must  be  investigated.  For 
the  angular  acceleration  conditions,  zero 
rolling  velocity  may  be  assumed  in  the 
absence  of  a  rational  time  history 
investigation  of  the  maneuver. 

(2)  At  Va,  sudden  deflection  of  the 
cockpit  roll  control  up  to  the  limit  is 
assumed.  The  position  of  the  cockpit 
roll  control  must  be  maintained  until  a 
steady  roll  rate  is  achieved  and  then 
must  be  returned  suddenly  to  the 
neutral  position. 

(3)  At  Vc,  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  that  obtained  in  paragraph 
(2).        . 

(4)  At  Vd,  the  cockpit  roll  control 
must  be  moved  suddenly  and 
maintained  so  as  to  achieve  a  rate  of  roll 
not  less  than  one  third  of  that  obtained 
in  paragraph  (2)  of  this  paragraph. 

(5)  It  must  also  be  establisned  that  roll 
maneuver  loads  induced  by  the  system 
itself  (i.e.  abrupt  changes  in  orders  made 
possible  rather  than  mechanical 
combination  of  different  inputs)  are 
acceptably  accounted  for. 

(d)  In  lieu  of  compliance  with 
§  25.351,  the  airplane  must  be  designed 
for  loads  resulting  from  the  conditions 
specified  in  sub-paragraphs  (a)  and  (b) 
of  this  paragraph.  Unbalanced 
aerodynamic  moments  about  the  center 
of  gravity  must  be  reacted  in  a  rational 
or  conservative  manner  considering  the 
principal  masses  furnishing  the  reacting 
inertia  forces.  Physical  limitations  of  the 
aircraft  from  the  cockpit  yaw  control 
device  to  the  control  surface  deflection, 
such  as  control  stop  position,  maximum 
power  and  displacement  rate  of  the 


servo  controls,  and  control  law  limiters 
may  be  taken  into  account. 

(1)  Maneuvering.  At  speeds  from  Vmc 
to  Vd,  the  following  maneuvers  must  be 
considered.  In  computing  the  tail  loads, 
the  yawing  velocity  may  be  assumed  to 
be  zero: 

(i)  With  the  airplane  in  unaccelerated 
flight  at  zero  yaw,  it  is  assumed  that  the 
cockpit  yaw  control  device  (pedal)  is 
suddenly  displaced  (with  critical  rate) 
to  the  maximum  deflection,  as  limited 
by  the  stops. 

(ii)  With  the  cockpit  yaw  control 
device  (pedal)  deflected  as  specified  in 
sub-paragraph  (1)  of  this  paragraph,  it  is 
assumed  that  the  airplane  yaws  to  the 
resulting  side  sHp  angle  (beyond  the 
static  side  slip  angle). 

(iii)  With  the  airplane  yawed  to  the 
static  sideslip  angle  with  the  cockpit 
yaw  control  deflected  as  in  sub- 
paragraph (1)  of  this  paragraph,  it  is 
assumed  that  the  cockpit  yaw  control 
device  is  returned  to  neutral. 

7.  Limit  Pilot  Forces 

For  airplanes  equipped  with  stick 
controls  designed  for  forces  to  be 
applied  by  one  wrist  and  not  arms,  the 
limit  pilot  forces  are  as  follows: 

(a)  For  all  components  between  and 
including  the  handle  and  its  control 
stops. 


Pitct) 

Rol 

htose  14)  200  Ibf 

Nose  down  200  Ibf  .... 

Noee  left  100  Ibf. 
Nose  right  100  R>f. 

(b)  For  all  other  components  of  the 
side  stick  control  assembly,  but 
excluding  the  internal  components  of 
the  electrical  sensor  assemblies,  to  avoid 
damage  as  a  result  of  an  in-flight  JAM. 


Pitch 

Ro« 

Nose  Up  125  M 

Nose  dovm  125  M.  ... 

Nose  left  50  Ibf. 
Nose  right  50  Ibf. 

8.  Tailplane  Tank  Emergency  Landing 
Loads 

In  addition  to  the  requirements  of 
§  25.963(d),  the  following  applies; 

(a)  The  tailplane  tank  in  tne 
horizontal  stabilizer  must  be  able  to 
resist  rupture  and  to  retain  fuel,  under 
the  inertia  forces  prescribed  for  the 


emergency  landing  conditions  in 
§25.561. 

(b)  For  the  side  load  condition  the 
quantity  of  fuel  need  not  exceed  85% 
when  determining  pressure  loads 
outside  the  fuselage  contour  for  the  3g 
lateral  direction. 

9.  Limit  Engine  Torque 

In  lieu  of  §  25.361(b)  the  following 
special  condition  is  proposed: 

For  turbine  engine  installations,  the 
mounts  and  local  supporting  structure 
must  be  designed  to  withstand  each  of 
the  following: 

(a)  The  maximum  limit  torque  load 
imposed  by; 

(1)  Sudden  deceleration  due  to  a 
malfunction  which  could  result  in  a 
temporary  loss  of  power  or  thrust 
capability,  and  could  cause  a  shutdown 
due  to  vibrations,  and 

(2)  The  maximum  acceleration  of  the 
engine. 

(b)  The  maximum  torque  load,  ■ 
considered  as  ultimate,  imposed  by 
sudden  engine  stoppage  due  to  a 
structural  failure  including  fan  blade 
failure. 

(c)  The  load  condition  defined  in 
paragraph  (b)  of  this  special  condition  is 
also  assumed  to  act  on  adjacent  airframe 
structure,  such  as  the  wing  and  fuselage. 
This  load  condition  is  multiplied  by  a 
factor  of  1.25  to  obtain  ultimate  loads 
when  the  load  is  applied  to  the  wing 
and  fuselage  structure. 

10.  Ground  Load  Conditions  for  Center 
Landing  Gear 

Notwithstanding  $  25.477,  the 
requirements  of  §§  25.473  and  25.479 
through  25.485  apply  except  as  noted: 

(a)  In  addition  to  the  requirements  of 
§  25.473,  the  landing  should  be 
considered  on  a  level  runway  and  on  a 
runway  having  a  convex  upward  shape 
that  may  be  approximated  by  a  slope  of 
1.5  i>ercent  with  the  horizontal  at  main 
landing  gears  stations.  The  maximum 
loads  determined  from  these  two 
conditions  must  be  applied  to  each 
main  landing  gear  and  to  the  central 
landing  gear. 

(b)  llie  requirements  of  §  25.483 
apply  and,  in  addition,  the  condition 
represented  by  the  following  figure  also 
applies: 
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The  aeroplane  Inertia 
loads  required  balance 
the  external  forces 


Central   landing  gear 


Nose  L/G  just  clear 
of  the  ground 


Single  wheel  load 
from  level  landing 
condition 


Figure  1.     Center  gear  landing  condition 


(c)  In  lieu  of  the  requirements  of 
§  25.485,  the  following  apply: 

(1)  The  airplane  is  considered  to  be  in 
the  level  attitude  with  only  the  main 
and  central  wheels  contacting  the 
ground. 

(2)  Vertical  reactions  of  one-half  of  the 
maximum  vertical  reaction  obtained  at 
each  main  and  central  gear  in  the  level 
landing  conditions  should  be 
considered.  The  vertical  loads  must  be 
combined  with  side  loads  that  for  the 
main  gear  are  0.8  of  the  vertical  reaction 
(on  one  side)  acting  inward  and  0.6  of 
the  vertical  reaction  (on  the  other  side) 
acting  outward,  and  for  the  central  gear 
are  0.7  of  the  vertical  reaction  acting  in 
the  same  direction  as  main  gear  side 
loads.  (Drag  load  =  0) 

(d)  In  addition  to  §25.489  "Ground 
handling  conditions,"  the  following 
applies:  The  airplane  should  be 
considered  to  be  on  a  level  runway  and 
on  a  runway  having  a  convex  upward 
shape  that  may  be  approximated  by  a 
slope  of  1.5  percent  with  the  horizontal 
at  main  lancfing  gears  stations.  The 
ground  reactions  must  be  distributed  to 
the  individual  landing  gear  units  in  a 
rational  or  conservative  manner  (zero 
lift,  shock  struts  in  the  static  position). 

(e)  In  lieu  of  the  requirements  of 
§  25.503,  the  following  apply: 

(1)  The  airplane  is  assumed  to  pivot 
about  one  of  the  outer  main  gears  with 
the  brakes  locked  on  the  selected  gear. 
The  Umit  vertical  load  factor  must  be 


1.0  and  the  coei^cient  of  friction  must 
be  0.8. 

(2)  The  airplane  is  assumed  to  be  in 
static  equilibrium,  with  the  loads  being 
apolied  at  the  ground  contact  points. 

(3)  All  of  the  main  gear  units  must  be 
designed  for  the  scrubbing  or  torsion 
loads,  or  both,  induced  by  pivoting 
during  ground  maneuvers  produced  by: 

(i)  Towing  at  the  nose  gear,  no  brakes 
applied,  and 

(ii)  Application  of  symmetrica]  or 
unsymmetrical  forward  thrust  to  aid 
pivoting  and  with  or  without  braking  on 
the  outside  main  gear  closest  to  the 
pivot  center. 

(0  The  following  applies  to  the  central 
gear  in  lieu  of  §  25.723  "Shock 
absorption  tests": 

(1)  The  central  landing  gear  should 
not  fail  in  a  test  demonstrating  its 
reserve  energy  absorption  capacity  at 
design  landing  weight  assuming 
airplane  lift  no  greater  than  the  airplane 
weight  acting  during  an  impact 
simulating: 

(i)  A  center  gear  descent  velocity  of 
120  percent  of  the  maximum  aircraft 
descent  velocity  at  the  time  of  central 
landing  gear  ground  contact,  or 

(ii)  A  12  fps  airplane  landing  impact 
taking  into  account  both  main  and 
central  gear  acting  during  the  Impact, 
whichever  is  more  critical. 

Jl.  Flight  Characteristics 

(a)  Flight  Characteristic  Compliance 
Determination  by  Handling  Qualities 
Rating  System  for  EFCS  Failure  Cases. 


In  lieu  of  compliance  with  §  25.672(c) 
and  affected  ]>aragraphs  of  Subpart  B  of 
the  FAR,  a  handling  qualities  rating 
system  will  be  used  for  evaluation  of 
EFCS  configurations  resulting  from 
single  and  multiple  failures  not  shown 
to  be  extremely  improbable.  The 
handling  qualities  ratings  are: 

(1)  Satisfactory:  Full  performance 
criteria  can  be  met  with  routine  pilot 
effort  and  attention; 

(2)  Adequate:  Adequate  for  continued 
safe  flight  and  landing;  full  or  specified 
reduced  performance  can  be  met,  but 
with  heightened  pilot  effort  and 
attention. 

(3)  Controllable:  Inadequate  for 
continued  safe  flight  and  landing,  but 
controllable  for  return  to  a  safe  flight 
condition,  safe  flight  envelope  and/or 
reconfiguration  so  that  the  handling 
qualities  are  at  least  adequate. 
Handling  qualities  will  be  allowed  to 
progressively  vary  with  failure  state, 
atmospheric  disturbance  level,  and 
flight  envelope.  Specifically  within  the 
normal  flight  envelope,  the  pilot-rated 
handling  qualities  must  be  satisfactory/ 
adequate  in  moderate  atmospheric 
disturbance  for  probable  failures,  and 
must  not  be  less  than  adequate  in  light 
atmospheric  disturbance  for  improbable 
failures. 

(b)  Longitudinal  Stability.  In  lieu  of 
compliance  with  the  requirements  of 
§§  25.171.  25.173,  25.175.  and  25.181(a) 
of  the  Far,  the  airplane  must  be  shown 
to  have  suitable  dynamic  and  static 
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longitudinal  stability  in  any  condition 
normally  encountered  in  service, 
including  the  eH^ects  of  atmospheric 
disturbance, 
(c)  Lateral-Directional  Stability. 

(1)  In  lieu  of  compliance  with 

§  25.171  of  the  FAR,  the  airplane  must 
be  shown  to  have  suitable  static  lateral- 
directional  stability  in  any  condition 
normally  encoimtered  in  service, 
including  the  effects  of  atmospheric 
disturbance. 

(2)  In  lieu  of  compliance  with 
§§  25.177(b)  and  25.177(c),  the 
following  applies:  In  straight,  steady, 
sideslip  (unaccelerated  forward  slips) 
the  rudder  control  movements  and 
forces  must  be  substantially 
proportional  to  the  angle  of  sideslip, 
and  the  factor  of  proportionality  must 
lie  between  limits  found  necessary  for 
safe  operation  throughout  the  range  of 
sideslip  angles  appropriate  to  the 
operation  of  the  airplane.  At  greater 
angles,  up  to  the  angle  at  which  full 
rudder  control  is  used  or  a  rudder  pedal 
force  of  180  pounds  is  obtained,  the 
rudder  pedal  forces  may  not  reverse  and 
increased  rudder  deflection  must 
produce  increased  angles  of  sideslip. 
Unless  the  airplane  has  suitable  sideslip 
indication,  there  must  be  enough  bank 
and  lateral  control  deflection  and  force 
accompanying  sideslipping  to  clearly 
indicate  any  departure  from  steady 
unyawed  flight. 

fd)  Control  Surface  Awareness.  In 
addition  to  compliance  with  §§  25.143, 
25.671,  and  25.672  of  the  FAR,  when  a 
flight  condition  exists  where,  without 
being  commanded  by  the  crew,  control 
surfaces  are  coming  so  close  to  their 
limits  that  return  to  the  normal  flight 
envelope  and/or  continuation  of  safe 
flight  requires  a  speciBc  crew  action,  a 
suitable  flight  control  position 
annunciation  shall  be  provided  to  the 
crew,  unless  other  existing  indications 
are  found  adequate  or  sufHcient  to 
prompt  that  action. 

Note:  The  term  suitable  also  indicates  an 
appropriate  balance  between  nuisance  and 
necessary  operation. 

12.  Flight  Envelope  Protection 

In  the  absence  of  speciGc 
requirements  for  flight  envelope 
protection,  the  following  apply: 

(a)  General  Limiting  Requirements.  (1) 
Normal  Operation,  (i)  Onset 
characteristics  of  each  envelope 
protection  feature  must  be  smooth, 
appropriate  to  the  phase  of  flight  and 
type  of  maneuver,  and  not  in  conflict 
with  the  ability  of  the  pilot  to 
satisfactorily  change  airplane  flight 
path,  speed,  or  attitude  as  needed. 

(ii)  Limit  values  of  protected  flight 
parameters  (and  if  applicable,  associated 


warning  thresholds)  must  be  compatible 
with: 

(A)  Airplane  structural  limits: 

(B)  Required  safe  and  controllable 
maneuvering  of  the  airplane;  and 

(C)  Margin  to criticalconditions. 
Unsafe  flight  characteristics/conditions 
must  not  result  if  dynamic 
maneuvering,  airframe  and  system 
tolerances  (both  manufacturing  and  in- 
service),  and  non-steady  atmospheric 
conditions,  in  any  appropriate 
combination  and  phase  of  flight,  can 
produce  a  limited  flight  parameter 
beyond  the  nominal  design  limit  value. 

(iii)  The  airplane  must  be  responsive 
to  intentional  dynamic  maneuvering  to 
within  a  suitable  range  of  the  parameter 
limit.  Dynamic  characteristics  such  as 
damping  and  overshoot  must  also  be 
appropriate  for  the  flight  maneuver  and 
limit  parameter  in  question. 

(iv)  When  simultaneous  envelope 
limiting  is  engaged,  adverse  coupling  or 
adverse  priority  must  not  result. 

(2)  Failure  States.  Electronic  flight 
control  system  (including  sensor) 
failures  must  not  result  in  a  condition 
where  a  parameter  is  limited  to  such  a 
reduced  value  that  safe  and  controllable 
maneuvering  is  no  longer  available.  The 
flightcrew  must  be  alerted  by  suitable 
means  if  any  change  in  envelope 
limiting  or  maneuverability  is  produced 
by  single  or  multiple  failures  of  the 
EFCS  not  shown  to  be  extremely 
improbable. 

(3)  Abnormal  Attitudes.  In  case  of 
abnormal  attitude  or  excursion  of  any 
other  parameters  outside  the  protected 
flight  boundaries,  the  operation  of  the 
EFCS,  including  the  automatic 
protection  functions,  must  not  hinder 
airplane  recovery. 

(d)  Angle-of-Attack  Limiting.  (1)  Part 
1,  §  1.2,  Abbreviations  and  Symbols. 

(i)  In  lieu  of  the  definition  of  Vs  in 
§  1.2,  the  following  applies  in  subparts 
B,  E,  F,  and  G  of  Parr  25  of  the  FAR: 
"VsM  means  the  reference  stalling 
speed." 

(ii)  In  lieu  of  the  ddflnition  of  Vso 
given  in  §  1.2,  the  following  applies: 
"VsKo  means  the  reference  stalling 
speed  in  the  landing  configuration." 

(iii)  In  lieu  of  the  definition  of  Vsi 
given  in  §  1.2,  the  following  applies: 
"VsRi  means  the  reference  stalling  speed 
in  a  specific  configuration." 

(iv)  In  addition  to  the  definitions 
given,  the  following  also  apply: 
"Vkef  means  the  steady  landing 

approach  speed." 
Vpru  means  final  takeoff  speed." 
Vsw  means  the  speed  at  wnich  onset  of 

natural  or  artificial  stall  warning 

occurs." 

(2)  Part  25 — Airworthiness  Standards: 
Transport  Category  Airplanes. 


(i)  In  lieu  of  compliance  with 
S  25.21(b),  the  following  applies:  "The 
flying  qualities  will  be  evaluated  at 
speeds  based  upon  the  forward  CG 
stalling  speed." 

(ii)  In  lieu  of  compliance  with 
§  25.103(a),  the  following  applies:  "Vsk 
is  calibrated  airspeed  as  defined  in 
paragraph  (c)  of  this  section.  Vsr  is 
determined  with — " 

(iii)  In  lieu  of  compliance  with 
§  2S.103(a)(l),  the  following  applies: 
"Stalling  speed  may  be  determined  at 
not  greater  than  IDLE  thrust. 

(Note:  Automatic  go-around  thrust 
application  feature  must  be  disengaged)." 

(iv)  In  lieu  of  compliance  with 
§  25.103(a)(1),  the  following  applies: 
"Engines  idling,  or.  if  that  resultant 
thrust  causes  an  appreciable  decrease  in 
stalling  speed,  not  more  than  zero  thrust 
at  the  stall  speed;" 

(v)  Compliance  with  §  25.103(a)(2)  is 
not  required. 

(vi)  In  lieu  of  compliance  with 
25.103(a)(3).  the  following  applies:  "The 
airplane  in  other  respects  (such  as  flaps 
and  landing  gear)  in  the  condition 
existing  in  the  test  in  which  Vsk  is  being 
used;" 

(vii)  In  lieu  of  compliance  with 
§  25.103(a)(4),  renumber  the  old 
25.103(a)(3)  and  change  "Vs"  to  "Vsk." 

(viii)  In  lieu  of  compliance  with 
§  25.103(a)(5).  the  following  applies: 
"The  center  of  gravity  position  that 
results  in  the  highest  value  of  reference 
stall  speed;  and" 

(ix)  In  addition  to  compliance  with 
§  25.103(a)(5).  the  following  also 
applies:  "The  airplane  trimmed  for 
straight  flight  at  a  speed  selected  by  the 
applicant,  but  not  less  than  1.13  Vsk  and 
not  greater  than  1.30  Vsr." 

(x)  In  lieu  of  compliance  with 
§  25.103(b),  the  following  applies: 
"Starting  from  the  stabilized  trim 
condition,  apply  elevator  control  to 
decelerate  the  airplane  so  that  the  speed 
reduction  do  not  exceed  one  knot  per 
second." 

(xi)  Compliance  with  §  25.103(b)(1) 
and  (b)(2)  is  not  required. 

(xii)  In  lieu  of  compliance  with 
§  25.103(c),  the  following  appHes:  "The 
reference  stall  speed.  Vsk.  may  not  be 
less  than  a  1-g  stall  speed,  which  is  a 
calibrated  airspeed  determined  in  the 
stalling  maneuver  and  expressed  as:  Vsk 
=VcLMAx/Vnzw  where- VcLMAx  =  Speed 
occurring  when  lift  coefficient  is  first  a 
maximum;  and  nzw  =  Flight  path 
normal  load  factor  (not  greater  than  1.0) 

at  VcLMAX. 

(xiii)  In  lieu  of  compliance  with 
§  25.107(b)(1).  the  following  applies: 
"1.13sK  for—" 


19568 


Federal  Register  /  Vol.  58.  No.  71  /  Thursday,  April  15,  1993  /  Rules  and  Regulations 


(xiv)  In  lieu  of  compliance  with 
§  25.107(b)(2).  the  following  applies: 
"l.OaVsH." 

(xv)  In  addition  to  compliance  %vith 
§§  25.107(c)(3),  the  following  also 
applies:  "A  speed  that  provides  the 
maneuvering  capability  specified  in 
§25.143(1)." 

(xvi)  In  addition  to  compliance  with 
§  25.107(f)>  the  following  also  applies: 
"Vfto.  in  terms  of  calibrated  airspeed, 
must  be  selected  by  the  applicant  to 
provide  at  least  the  gradient  of  climb 
required  by  25.121(c),  but  may  not  be 
less  than—  (A)  1.18  Vsr:  and  (B)  A 
speed  which  provides  the  maneuvering 
capability  specified  in  25.143(f)-" 

Note:  Unless  AOA  protection  system 
production  tolerances  are  arceptably  small, 
so  as  to  produce  insignificant  changes  in 
performance  determinations,  the  flight  test 
settings  for  features  such  as  Alpha  floor  and 
stall  warning  should  be  set  at  the  low  AOA 
tolerance  limit;  high  AOA  tolerance  limits 
should  be  used  for  characteristics 
evaluations. 

(xvii)  In  Ueu  of  compliance  with 
§  25.111(a)  the  following  applies:  "Vno 
is  reached." 


(xviii)  In  lieu  of  compliance  with 
§  25.119(b),  the  following  applies:  "A 
climb  speed  of  not  more  than  Vrep." 

(xix)  In  Ueu  of  compliance  with 
§  25.121(c),  the  following  apphes:  "Fat 
four-engine  airplanes,  at  Vfio  and 
with—" 

(xx)  In  lieu  of  compUance  with 
§  25.121(d),  the  following  applies:  "In  a 
configuration  corresponding  to  the 
normal  all-engines-operating  procedure 
in  which  Vsr  for  this  configuration  does 
not  exceed  110  percent  of  the  Vsk  for 
the  related  all-engines-operating  landing 
configuration,  the  steady  gradient  of 
climb  may  not  be  less  than  2.1  percent 
for  two-engine  airplanes,  2.4  percent  for 
three-engine  airplanes,  and  2.7  percent 
for  four-engine  airplanes,  with — " 

(xxi)  In  lieu  of  compliance  with 
§  25.121(d)(3),  the  following  applies: 
"but  not  more  than  1.4 Vsk;  and" 

In  addition  to  compliance  with 
§  25.121(d),  the  following  also  applies: 
"Landing  gear  retraded." 

(xxii)  In  lieu  of  compliance  with 
§  25.125(a)(2),  the  following  applies:  "A 
stabilized  approach,  with  a  calibrated 
airspeed  of  not  less  than  Vhef.  must  be 
maintained  down  to  the  50-foot  height. 
Vkef  may  not  be  less  than: 


(A)  1.23  VsKo.  and  (B)  a  speed  that 
provides  the  maneuvering  capability 
specified  in  §25.143(0." 

(xxiii)  In  addition  to  comphance  with 
the  requirements  of  §25.143,  the 
following  also  apply:  "The  maneuvering 
capabilities  in  a  constant  speed 
coordinated  turn,  as  specified  in  the 
following  table,  must  be  free  of  stall 
warning,  alpha  floor,  or  other 
characteristics  that  might  interfere  with 
normal  maneuvering.  "The  airplane 
must  be  shown  to  have  suitable  flight- 
path  stabiUty  and  control  characteristics 
both  in  normal  flight  and  when  wind 
shear  is  encountered  in  a  takeoff' or 
landing  configuration.  This  may  be 
shown  by  an  appropriate  combination  of 
simulation  and  flight  test." 

Note:  Suitable  characteristics  are  those  no 
worse  than  conventionally  controlled  aircraft 
in  similar  conditions. 

(xxiv)  In  addition  to  the  requirements 
to  §  25.143,  the  following  also  applies: 
"Operation  of  automatic  features  (such 
as  significant  EFCS  stabihty  or  control 
changes)  must  not  adversely  affect 
normal  flight  operations,  including 
during  expected  levels  of  atmospheric 
disturbance." 


ConfiguratiQn 

Speed 

Maneuvering  bank  angle 

Thrust  representative  o( 

Takedf 

V, 

»V2*)0( 

Vnt»  

Vref  — - 

30"  (stal  waming)  „ „ _ „ 

25"  (aipha  floor) _ 

40* . 

Asymmetric  'Wat-Limited. 

A»-Engines-Operatiog  'Climb. 
Asymmetric  Wat-Limited. 
Symmetric  tor  -3°  FHght  Path  Angle. 

Takeoff 

Enroue  

Landing 

40" .„ 

40» _ _ __ 

(A)  A  combination  of  Weight.  Altitude 
and  Temperature  (WAT)  such  that  the 
thrust  or  power  setting  produces  the 
minimum  climb  gradient  specified  in 
25.121  for  the  fli^t  condition. 

(B)  Airspeed  approved  for  all-engines- 
operating  initial  climb. 

(C)  That  thrust  or  power  setting 
which,  in  the  event  of  failure  of  die 
critical  engine  and  without  any  crew 
action  to  adjust  the  thrust  or  power  of 
the  remaining  engines,  would  result  in 
the  thrust  or  power  specified  for  the 
takeoff  condition  at  Vj,  or  any  lesser 
thrust  or  power  setting  that  is  used  for 
all-engines-operating  initial  climb 
procedures. 

(xxv)  In  lieu  of  comphance  with 
§25.145  (a),  and  (a)(1),  the  following 
apphes:  "It  must  be  possible  at  any 
speed  between  the  trim  speed 
prescribed  in  §  25.103(a)(6)  and  the 
minimum  speed  obtained  in  conducting 
a  stalling  maneuver  to  pitch  the  nose 
downward  so  that  the  acceleration  to 
this  selected  trim  sfwed  is  prompt 
with — 


(A)  The  airplane  trimmed  at  the  speed 
prescribed  in  §25. 103(a)(6);" 

(xxvi)  In  lieu  of  the  speeds  given  in 
the  following  part  25  regulations, 
comply  with  speeds  as  follows: 
§25.145(b)(l)-{4).  1.3VsRi.  in  lieu  of 

1.4Vs,. 
§  25.145(b)(1),  30  percent,  on  lieu  of  40 

percent. 
§  25.145(b)(1).  reference  stall  speed,  in 

lieu  of  stalling  speed. 
§  25.145(b)(6),  1.3VsKi.  in  Ueu  of  1.4Vsi. 
§  25.145(b)(6),  Vsw.  in  lieu  of  l.lVsi. 
§  25.145(b)(6),  l.eVsK,,  in  Ueu  of  1.7Vsi. 
§  25.145(c),  l.oaVsHi.  in  lieu  of  l.lVsi. 
§  25.145(c),  1.13VsRi.  in  lieu  of  1.2Vsi. 
§  25.147  (a),  (a)(2).  (c),  (d).  1.3Vsi.,.  In 

Ueu  of  1.4Vsi. 
§  25.149(c).  1.13VsH.  in  Ueu  of  1.2V„. 
§  25.161  (b).  (c)(1).  (c)(2).  (c)(3).  (d). 

1.3VsKi.inlieuofl.4Vsi. 
§  25.161(e)(3).  O.OlSVsRo^  in  Ueu  of 

0.013VSO*. 
§§  25.175  (a)(2).  (b)(1).  (b)(2).  (b)(3). 

(c)(4),  1.3VsKi.  in  lieu  of  1.4Vsi. 
§25.175(b)(2)(ii).  (Vm«j+  1.3Vsi„)/2.  in 

Ueuof(VMo-H.4Vsi)/2. 


§  25.175(c).  Vsw  and  1.7Vsh,.  in  Ueu  of 

l.lVsi  and  l.SVsi. 
§  25.175(d),  Vsw  and  1.7Vsro  In  lieu  of 

l.lVsoandl.3Vso. 
§  25.175(d)(5),  1.3VsKo  In  Ueu  of  1.4Vsf>. 

Note:  The  stability  requirements  of 
§§25.173  and  25.175  are  further  amended  by 
the  S(>ecial  Condition  associated  with 
longitudinal  stability. 

§§25.177  (a),  (b)(1),  1.13Vsr,  in  Ueu  of 

1.2Vs,. 
§25.181  (a),  (b),  1.13VsR  in  Ueu  of 

1.2Vs. 
§  25.201(a)(2),  I.SVsri  inlieu  of  1.6Vsi 

and.  VsKi  in  lieu  of  Vsi,  and  reference 

stall  iipeeds  in  lieu  of  stalling  speed. 

(xxvii)  In  lieu  of  compliance  with 
§  25.207(a).  the  following  applies:  "With 
the  AOA  Umiter  operating  normally, 
stall  warning  is  not  required.  For  failure 
states  with  the  AOA  limiter  inoperative 
sufficient  stall  warning  margin  must  be 
provided  in  the  following  straight  and 
turning  flight  conditions: 

"(A)  Stall-free  characteristics  must  be 
shown  in  power-off,  straight  ahead  stall 
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approaches  to  a  speed  five  percent  (but 
not  less  than  five  knots)  below  Vsw- 

"(B)  Stall-fi-ee  characteristics  roust  be 
shown  in  turning  flight  stall  approaches, 
at  entry  rates  up  to  three  knots  per 
second,  when  recovery  is  initiated  not 
less  than  one  second  after  the  onset  of 
stall  warning." 

(xxviii)  The  requirements  of 
§  25.207(c)  are  not  applict^le. 

(xxix)  In  lieu  of  comphance  with  the 
requirements  of  §§  25.233(a)  and  25.237 
(a),  (b)(1),  and  (b)(2).  the  following 
applies:  "0.2Vsro  in  lieu  of  0.2Vst>." 

fxxx)  Ld  lieu  of  the  requirements  of 
§25.735(D(2),  the  following  applies: 
"KE=0.0443(WV^/N";  Change  the  V 
definition  to  read  "V=Vr£p/1.3"  and; 
"VREF=Airplane  reference  landing 
speed,  in  knots,  at  the  maximum  design 
landing  weight  and  the  lowest 
authorized  landing  flap  setting  for  that 
weight  at  sea  level;  and" 

(xxxi)  In  lieu  of  compliance  with 
§  25.735(g),  the  following  applies:  "The 
minimum  speed  rating  of  each  main 
wheel-brake  assembly  (that  is,  the  initial 
speed  used  in  the  dynamometer  tests) 
may  not  be  more  than  the  V  used  in  the 
determination  of  kinetic  energy  in 
accordance  with  paragraph  (f)  of  this 
section  assuming  *  •  •" 

(xxxii)  In  lieu  of  the  speeds  given  in 
the  following  Part  25  regulations, 
comply  with  speeds  as  follows: 
§25.773(b)(l){i).  1.5VsRi  in  lieu  of 

1.6Vs,. 
§  25.1001  (cMD  and  (c)(3).  1.3Vski  in 

lieuofl.4V„. 
§  25.1323(cMl).  1.23VsR,  in  lieu  of 

1.3Vs,. 
§  25.1323(c)(2).  1.23Vsiio  in  Ueu  of 

1.3Vso. 
§  25.1325(e).  1.23Vs«o  in  lieu  of  1.3Vso. 

and  1.7VsRi  in  lieu  of  l.SVsi. 

(3)  Part  36— Noise  Standards:  Aircraft 
Type  and  Airworthiness  Certification. 

Note:  It  has  been  determined  that  the 
following  is  equivalent  for  the  purposes  of 
FAR  Part  36  certification. 

(i)  In  Ueu  of  the  requirements  of 
Appendix  C,  Sec.  C36.9(e)(l).  the 
following  applies:  "Change  1.30V,+10 
knots  to  Vref+10  knots." 

(c)  Normal  Load  Factor  (g)  Limiting. 
In  addition  to  compliance  with  the 
requirements  of  §  25.143.  the  following 
apply: 

(1)  The  positive  limiting  load  factor 
must  not  be  less  that  2.5g  (2.0g  with 
higb-lift  devices  extended)  for  the  EFCS 
normal  state.  « 

(2)  The  negative  limiting  load  factor 
must  be  equal  to  or  more  negative  than 
minus  0,5g  (O.Og  with  high  lift  devices 
extended)  for  the  EFCS  normal  state. 

Discwwi—;  This  allows  an  incrsmental 
plus  or  minus  l.Sg  for  maneuvering  flaps  up. 


and  phis  or  minus  l.Og  flaps  extended  This 
Special  Condition  does  not  impiose  an  upper 
bound  for  the  limiter,  nor  does  it  require  that 
the  limiter  exist.  If  the  limit  is  set  at  a  value 
beyond  the  structural  design  limit 
maneuvering  load  factor  "n"  of  85  25.333(b) 
and  25.337  (b)  and  (c),  there  should  be  ■  vtry 
positive  tactile  feel  built  into  the  controUw 
and  obvious  to  the  pilot  that  serves  as  ■ 
deterrent  to  inadvertently  exceeding  the 
structural  limit 

(d)  High-Speed  Limiting.  In  addition 
to  compliance  with  the  requirements  of 
§25.143  of  the  FAR,  the  following 
applies:  "Operation  of  the  high-speed 
limiter  during  all  routine  and  descent 
procedure  flight  must  not  impede 
normal  attainment  of  speeds  up  to 
overspeed  warning." 

(e)  Pitch  and  Roll  Limiting.  In 
addition  to  compliance  with  the 
requirements  of  §  25.143  of  the  FAR.  the 
following  applies:  "Operation  of  the 
pitch  and  roll  limiter  must  not: 

(1)  Impede  normal  maneuvering  for 
pitch  angles  up  to  the  maximum 
required  for  normal  maneuvering, 
including  a  normal  all-engine  takeoff, 
plus  a  suitable  margin  to  allow  for 
satisfactory  speed  control. 

(2)  Restrict  or  prevent  attainment  of 
roll  angles  up  to  65  degrees  or  pitch 
attitudes  necessary  for  emergency 
maneuvering." 

13.  Side  Stick  Controllers  . 

(a)  Pilot  Strength.  In  lieu  of  the 
"strength  of  pilots"  limits  of  $  25.143(c) 
for  pitch  and  roll,  and  in  Ueu  of  specific 
pitdi  force  requirements  of  §§  25.145(b) 
and  25.175(d),  the  following  applies;  "It 
must  be  shown  that  the  temporary  and 
maximum  prolonged  force  levels  for  the 
side  stick  controllers  are  suitable  for  all 
expected  operating  conditions  and 
configurations,  whether  normal  or  non- 
normal." 

(b)  Controller  Coupling.  In  the 
absence  of  specific  requirements  for 
controller  coupling,  the  following 
applies:  "The  electronic  side  stick 
controller  coupling  design  must  provide 
for  corrective  and/or  overriding  control 
inputs  by  either  pilot  with  no  unsafe 
characteristics.  Annunciation  of 
controller  status  must  not  be  confusing 
to  the  flightcrew." 

(c)  Pilot  Control.  In  the  absence  of 
specific  requirements  for  side  stick 
controllers,  the  following  applies:  "It 
must  be  shown  by  flight  tests  that  the 
use  of  sidestick  controllers  does  not 
produce  unsuitable  pilot-in-the-loop 
control  characteristics  when  considering 
precision  path  control/tasks  and 
turbulence." 

(d)  Autopilot  Quick-Release  Control 
Location.  In  lieu  of  compliance  with 

§  2S.1329(d)  of  the  FAR,  quick  release 


(emergmicy)  controls  must  be  on  both 
side  stick  controllers.  The  quick  release 
means  must  be  located  so  that  it  can 
readily  and  easily  be  used  by  the  flight 
crew. 

14.  Computerized  Airplane  Flight 
Manual  (AFM)  Performance  Information 

In  the  absence  of  specific 
requirements  for  computerized  AFM 
performance  information,  the  follov^ng 
apply:  If  computerized  AFM 
performance  information  is  used  for  the 
purpose  of  compliance  with 
§  25.1587(b)  of  the  FAR  then  it  must  be 
shown  that  such  information  will: 

(a)  Provide  at  least  the  same  level  of 
accuracy  as  traditional  paper  AFM 
charts. 

(b)  Have  an  availability  and  ease  of 
use  equivalent  to  that  provided  by  paper 
AFM  charts. 

(c)  Be  protected  from  inadvertent  or 
deliberate  alteration  outside  of  an  FAA 
approved  revision  process. 

Discussion 

1.  General  Requirements 

a.  Official  Reference.  (1)  The 
conventional  hardcopy  portion  of  the 
AFM  shall  contain  appropriate 
references  about  applicability  of  the 
FAA -approved  AFM  software 
application.  Each  change  to  FAA- 
approved  AFM  software  will  lead  to  a 
revision  of  this  reference  (see  paragraph 
3.d.). 

(2)  The  AFM  should  contain  a 
statement  similar  to  the  following: 

"Generation  of  FAA-approved 
performance  information  may  be 
accomplished  only  by  use  of  the  FAA- 
approved  AFM  software  application. 
Any  modification  to  the  FAA-approved 
AFM  software  application  and/or 
subsequent  alteration  to  the  generated 
output  will  cancel  the  approval  of  the 
information,  unless  this  change  was 
approved  by  the  appropriate 
airworthiness  authority.  This  will  be 
applicable  independently  of  the  printed 
approval  status  on  the  generated 
output." 

b.  Approved  and  Unapproved 
Information.  (1)  Approved  performance 
information  must  be  clearly  identified 
and  segregated  from  unapproved 
information  that  may  be  presented. 
Therefore,  the  approval  status  of 
generated  output  must  be  clearly 
indicated  on  the  screen  and  printed  on 
each  printout  page  of  any  calculated 
results.  If  the  program  is  capable  of 
being  used  forcalculations  to  more  than 
one  certification  basis  (i.e..  FAA  rules 
vs.  JAA  rules),  the  certification  basis 
being  used  must  be  identified  and 
included  on  generated  output. 
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c  Software  Usage  Aspects.  Airbus 
Industrie  shall  substantiate  that  the 
A340  computerized  AFM  is  designed  to: 
(1)  Provide  generated  output  that 
contains  all  the  information  required  by 
part  25  of  the  FAR  in  the  conventional 
AFM  that  is  replaced  or  supplemented 
by  the  computerized  AFM.  This 
includes  all  relevant  information  (e.g., 
variables  used  for  a  specific  condition) 
to  determine  operating  condition  and 
applicability  of  the  generated  output. 
Further,  the  total  AFM  performance 
presentation  (hardcopy  plus  software)  to 
the  air  carrier  must  be  such  to  allow  that 
carrier  to  comply  with  the  FAR; 

(2)  Provide  equivalent  or  conservative 
results  to  that  obtained  by  direct  use  of 
a  first  principles  calculation  utilizing 
certified  baseline  parameters  (e.g.,  lift, 
drag,  thrust); 

(3)  Provide  two-way  performance 
interrogation  (ability  to  switch 
independent  and  dependent  variables), 
as  appropriate; 

(4)  Preclude  calculations  that  generate 
FAA-approved  resuhs  by:  (i) 
Extrapolation  of  data  outside  of 
performance  bounds  approved  by  the 
FAA  and  the  manufactiuer,  and;  (ii)  use 
of  imapproved  methods; 

A  note  must  be  added  to  the  AFM 
performance  section,  where  reference  is 
made  to  computerized  periormance,  to 
read  essentially  as  follows: 

"The  various  gross  weight, 
operational,  and  environmental 
limitations  provided  in  the  limitations 
section  of  this  AFM  take  precedence 
over  what  otherwise  may  be  listed  as 
approved  performance  results  from  the 
computerized  output." 

(5J  Provide  at  least  the  standard  of 
transparency  (e.g.,  understanding  of 
performance  relations  and  limitations) 
and  accessibility  of  the  data  (e.g.,  usage 
time  to  generate  a  result)  that  is 
available  by  use  of  conventional  AFM 
presentation; 

(6)  Prevent  mistakes  or 
misunderstanding  by  a  skilled  user 
during  data  input  and  interpretation  of 
output.  Emphasis  should  be  placed 
upon  ease  of  use.  If  multiple  screens  are 
required  to  fully  enter  input  data,  it 
should  be  possible  to  access  entries  on 
previous  screens  and  review,  or  correct, 
input  data  prior  to  final  program 
execution. 

2.  Computerized  Airplane  Flight 
Manual  Contents 

a.  Performance  Section.  (1)  The 
computerized  portion  of  the  A340  AFM 
may  include  the  information  and 
capability  that  is  required  to  generate  all 
FAA-approved  performance  data. 

(2)  Independent  of,  and  in  addition  to 
performance  presented  in  the 


computerized  portion  of  the  A340  AFM, 
the  following  information,  as  a 
minimum,  shall  be  presented  in 
conventional  form  in  the  hard  copy 
AFM,  unless  this  information  is 
available  to  the  flightcrew  aboard  the 
airplane  from  an  FAA  approved  source 
intended  for  this  purpose  (e.g.. 
Flightcrew  Operating  Manual): 

(i)  Stalling  Speeds  (calibrated 
airspeed); 

(ii)  Alternate  Static  Source  Position 
Error  Calibrations  (if  corrections  are 
significant); 

(iii)  Stabilizer  Trim  Setting  for 
Takeoff; 

(iv)  Engine  Thrust  Settings  for 
Takeoff,  Maximum  Continuous,  and  Go- 
Around  Ratings; 

(v)  V2MIN  Speeds  (indicated  airspeed); 

(vi)  One-Engine-Inoperative  En  Route 
Flight  Path  Gradients 

(vii)  Two-Engines-Inoperative  En 
Route  Flight  Path  Gradients,  if 
applicable; 

(viii)  Approach/Landing  Climb 
Weight  Limits; 

(ix)  Reference  Landing  Speeds 
(indicated  airspeed); 

(x)  Landing  Field  Lengths; 

(xi)  Configuration  Deviation  List; 

(xii)  Noise  Characteristics. 

Note:  This  does  not  preclude  calculation  of 
information  by  the  FAA-approved 
computerized  AFM  and  subsequent  inclusion 
of  the  output  as  a  permanent  part  of  the 
hardcopy  AFM. 

(3)  Configuration  Deviation  List  (CDL) 
and  Master  Minimum  Equipment  List 
(MMEL)  effects  on  performance  may  be 
included  if  they  are  FAA-approved  and 
applications  are  clearly  identified  on  the 
generated  output. 

(4)  Although  it  is  intended  that  the 
output  from  computations  should  be 
usable  without  adjustment,  corrective 
factors  through  hard  copy  AFM 
instructions  may  be  acceptable  in  the 
following  cases: 

(i)  CDL  and  MMEL  information; 

(ii)  Urgent  temporary  FAA-approved 
revisions  made  necessary  for  safety 
reasons; 

(iii)  Any  case  where  the  appropriate 
data  are  not  available  from  the  computer 
and  it  is  clear  to  the  user  that  hard  copy 
corrective  factors  must  be  applied.  In 
these  cases,  the  official  reference  as 
indicated  under  paragraph  l.a.(l)  must 
be  changed  accordingly. 

(5)  Supplementary  performance 
information  may  be  included  in 
accordance  with  paragraph  l.b.  (e.g., 
runways  contaminated  with  standing 
water,  slush,  snow,  or  ice). 

(6)  The  manufacturer  must  request 
FAA-approval  of  supplementary 
computerized  AFM  applications  (e.g., 


Optimized  Runway  Performance).  This 
supplementary  software  application  will 
not  be  required  by  the  FAA  for  Type 
Certification. 

3.  Software  Integrity,  Development,  and 
Documentation  Requirements 

a.  Software  integrity 

(1)  The  computation  of  hazardously 
misleading  primary  information  such  as 
takeoff  speeds  schedules,  landing 
approach  reference  speeds,  engine 
thrust,  engine  limit  data  or  other  related 
airplane  performance  data,  should  be 
improbable.  The  AFM  software 
application  shall,  as  far  as  practicable, 
be  designed  to  be  protected  from 
inadvertent,  or  unauthorized,  deliberate 
alterations. 

(2)  The  level  of  integrity  established 
for  the  computerized  AFM  is  the  basis 
for  the  software  development  process 
and  should  be  addressed  in  the  plan  for 
software  aspects  of  certification  (see 
■paragraph  3.b.). 

(3)  Each  part  of  the  FAA-approved 
AFM  software  application  (e.g., 
program,  data)  should  bear  a  unique 
notation,  a  unique  date  and/or  revision 
number. 

(4)  A  means  to  check  the  original 
status  of  programs  and  data  to  avoid 
undetected  failures  should  be  provided 
(e.g.,  a  checksum  routine,  tabular  data  to 
verify  a  check  case,  or  provisions  for  a 
line-by-line  file  comparison). 

(5)  No  unapproved  software  may  be 
used  to  process  data  identified  as  "FAA- 
approved,"  unless  the  use  of  these 
software  elements  is  agreed  to  by  the 
FAA.  Operating  systems  (e.g.,  DOS  or 
equivalent  software)  will  not  be 
approved,  but  will  have  to  be  specified 
and  agreement  obtained. 

(6)  If  unapproved  software  is  an 
integral  part  of  the  software  delivery,  it 
must  be  justified  that  there  is  no 
interference  between  approved  and 
unapproved  parts  that  would  jeopardize 
correct  functioning  of  the  FAA- 
approved  AFM  software  application. 

b.  Software  development 

(1)  The  manufacturer  must  propose 
the  software  development  process  in  the 
plan  for  software  aspects  of  certification, 
documenting  the  methods,  parameters, 
and  allowable  range  of  conditions 
contained  in  the  computerized  portion 
of  the  AFM.  The  results  obtained  from 
the  computerized  portion  of  the  AFM 
must  be  shown  to  meet  all  applicable 
Part  25  requirements.  This  compliance 
may  be  shown  using  substantiation 
documentation,  demonstrations,  or 
other  means  mutually  agreed  upon.by 
the  FAA  and  the  manufacturer.  The 
software  development  process  described 
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in  AC-nSA  (RTCA  DQ-178A)  is  vaUd. 
in  general,  for  developing  either 
airoorne  or  ground-bMed  software,  and 
is  an  acceptable  approach  for 
developing  software  for  the 
computerized  AFM.  Some  of  the 
specific  guidance  provided  in  AC  20- 
115A.  however,  may  nol  apply  to  the 
computerized  AFM 

(2)  The  manufacturer  must  submit  a 
description  of  the  computerized  portion 
of  the  AFM  and  the  plan  for  software 
aspects  of  certification  to  the  FAA  for 
review  early  in  the  certification  process. 
This  plan  must  propose  the  schedule 
and  means  by  which  compliance  with 
the  requirements  will  be  achieved,  and 
the  means  by  which  certification  data 
and  supporting  records  will  be  made 
available  for  review. 

c.  Hardware  and  Software  Environment. 

The  AFM  software  application  may  be 
FAA-approved  independent  of  the 
hardware  and  software  environment  in 
which  it  it  installed  (e.g.,  the 
development  of  computerized  AFM 
software  application  to  be  run  in  a 
commercial-off-the-shelf  hardware  and 
software  wivironment).  The 
manufacturer  must  provide  for  below 
items  (1),  plus  either  item  (2)  or  (3),  as 
appropriate: 

(1)  A  mechanism,  such  as  an 
installation  utility  function  or  test  set, 
that  verifies  the  proper  functioning  of 
the  AFM  software  application  in  the 
target  software  and  hardware 
environment; 

(2)  If  the  computerized  portion  of  the 
AFM  is  intended  for  a  commercial-off- 
the-shelf  hardware  and  software 
environment,  installation  information 
that  describes  the  minimum 
requirements,  including  limitations  and 
constraints,  for  the  software  and 
hardware  environment; 

(3)  If  the  computerized  portion  of  the 
AFM  is  intended  for  a  specific 
hardware/software  system,  installation 
information  that  describes  the  specific 
hardware  and  software  environment  in 
which  the  AFM  software  application 
must  be  installed.  Additionally,  the 
manufacturer  should  provide  a 
configuration  management  scheme  that 
ensures  the  hardware  and  software 
environment  that  will  be  used  in  service 
is  identical  to  the  environment  specified 
in  the  FAA-approved  installation  data. 

d.  Revishns  to  A34Q  AFM  Softwan 
Application 

(1)  Revisions  to  the  FAA-approved 
computerized  portion  of  the  AFM  must 
be  submitted  for  evaluation  and  FAA- 
approval  in  accordance  with  software 
development  methodology  established 
in  paragraph  3.b.  A  log  of  FAA- 


approved  AFM  software  application 
parts  must  be  furnished  by  the 
manufecturer.  For  historical  purposes, 
records  should  be  maintained  by  the 
manufacturer,  w^ich  will  permit  the 
reproduction  of  the  computerized  AFM 
for  any  past  approved  revision  level. 

(2)  The  manufecturer  must  submit  a 
description  of  the  proposed  changes  and 
an  updated  plan  for  software  aspects  of 
certification.  In  addition,  the 
manufacturer  must: 

(i)  Re-assess  the  software  integrity 
level  (paragraph  3.a.)  of  the  revised 
computerized  AFM; 

(ii)  Demonstrate  that  the  revisions  do 
not  afiect  any  of  the  unrevised  portions 
of  the  computerized  AFM;  and 

(iii)  Demonstrate  that  the  revisions  are 
compatible  with  the  hardware  and 
software  environment  intended  for  the 
AFM  software  application. 

(3)  When  revisions  are  incorporated,  a 
means  (e.g..  document)  of  indicating 
those  parts  of  the  software  that  hove 
been  changed  must  be  provided. 

(4)  Each  revised  software  element 
must  be  identified  in  the  same  manner 
as  the  original  with  the  exception  of  the 
new  date  and/or  revision  notation  (see 
3.a.(3)). 

e.  Submittal  and  FAA-Approval  c/ 
Software 

(1)  The  manufacturer  will  be 
considered  the  responsible  party  for  all 
matters  pertaining  to  AFM  application 
software,  including  submitting  for,  and 
obtaining  FAA-approval. 

(2)  Data  structures  and  calculation 
models  shall  be  discussed  between  the 
manufacturer  and  the  FAA,  and 
agreement  obtained. 

(3)  The  manuEacturer  is  responsible 
for  ensuring  that  the  FAA  certification 
office  is  provided  with  the  equipment 
specification  to  use  the  computer  files 
and  any  required  initial  instruction  on 
use  of  the  computer  program. 

(4)  The  FAA  may  require  assessment 
of  program  details  and  data  structures  as 
deemed  necessary  to  allow  judgement 
about  software  integrity.  Any  hardware 
environment  required  to  accomplish 
this  which  is  not  readily  available  to  the 
FAA  shall  be  provided  by  the 
manufacturer. 

/.  Documentation  Requirements 

Documentation  containing  the 
following  information  shall  be  provided 
to  the  FAA  for  agreement  before  FAA- 
approval  is  granted.  (1)  Approval  Plan 
that  describes  the  software  aspects  of 
certification,  including  an  outline  of  the 
desired  applications,  design  objectives 
for  software  and  data  integrity,  and  a 
statement  to  the  effect  ot  impact  on 
flight  safety. 


(2)  Software  Development  Plan, 
including  methods  to  provide  the  design 
objectives. 

(3)  Software  Descriptions,  including 
substantiation  that  program  structures 
and  calculation  models  are  appropriate 
to  their  intended  function. 

(4)  Data  Conformity  Documaot. 
including  substantiation  for  data 
conformity  of  airplane  performance 
characteristics  (e.g..  tested  performance 
data)  and  the  developed  software  (a.g.. 
FAA-approved  data  files)  and/or 
generated  output 

(5)  Operating  butrrictions.  that 
include  all  information  for  proper  uae  of 
the  AFM  software,  including 
installation  instructions  and 
identification  of  suitable  hardware  and 
software  environment. 

(6)  Software  Configuration  Reference, 
including  a  log  of  approved  software 
elements. 

4.  Provisions  For  FAA  Post 
Certification  Access  To  Computerized 
portion  of  AFM.  In  the  plan  fer  software 
aspects  of  certification,  the 
manufacturer  must  propose  which 
components  of  the  computerized  AFM 
will  be  submitted  to  the  FAA.  In  cases 
where  the  AFM  software  application 
can  be  installed  on  FAA  equipment, 
then  only  the  AFM  software  application, 
which  includes  the  installation  data  and 
operating  guide  need  be  provided. 
However,  if  the  AFM  software 
application  requires  a  hardware  and 
software  environment  that  is  not 
available  to  the  FAA,  theo  the 
manufacture  must  also  provide  to  the 
appropriate  FAA  oartification  office, 
access  to  the  necessary  components  for 
the  hardware  and  software  enviroiunent 

Issued  in  Renton,  Washington,  on  April  6. 
1993. 

Gary  L.  Kilhon. 

Acting  Manager,  Transport  Airplane 

Directorate,  Aircraft  Certification  Service, 

ANM-100. 

IFR  Doc.  93-6844  Filed  4-14-93:  t:4S  un| 
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14CFRPart39 

[OockM  No.  92-NM-148-AO;  Amendment 
3»-«526:AO93-4»-01] 

AkworthlneM  Dk«ctiv««;  Bo«ing 
Model  747  S«fiea  Airpianas 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  that  currently  requires 
that  the  FAA-approved  maintenance 
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inspection  program  include  inspections 
which  will  give  no  less  than  the 
required  damage  tolerance  rating  (DTK) 
for  each  Structural  Significant  Item 
(SSI).  This  amendment  requires 
additional  and  expanded  inspections, 
and  includes  additional  airplanes  in  the 
candidate  fleet.  This  amendment  is 
prompted  by  a  structural  re-evaluation 
by  the  manufacturer  which  identified 
additional  structural  elements  where,  if 
damage  should  occur,  supplemental 
inspection  may  be  required  for  timely 
detection.  The  actions  specified  by  this 
AO  are  intended  to  ensure  the 
continuing  structural  integrity  of  the 
total  Boeing  Model  747  fleet. 
DATES:  Effective  on  May  17. 1993. 

The  incorporation  by  reference  of 
Boeing  Document  No.  D6-35022. 
"Supplemental  Structural  hispection 
Document  (SSID)".  Revision  D.  dated 
February  1992.  as  listed  in  the 
regulations,  is  approved  by  the  Director 
of  the  Federal  Register  as  of  May  17, 
1993. 

The  incorporation  by  reference  of 
Boeing  Document  No.  D6-35022, 
"Supplemental  Structural  Inspection 
Document  (SSID)",  Revision  C.  dated 
April  1989,  as  Usted  in  the  regulations, 
was  approved  previously  by  Oie  Director 
of  the  Federal  Register  as  of  February 
12, 1990  (55  FR 1005,  January  11, 1990). 
AOORCSSES:  The  service  Information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707.  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.. 
Rent  on.  Washington;  or  at  the  OfRce  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
F0«  FUfrmER  Mf  OMMATKM  CONTACT:  Mr. 
Steven  C  Fox,  Aerospace  Engineer, 
Seattle  Aircraft  CertificaUon  Office, 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056;  telephone (206) 227-2777; 
fax  (206)  227-1181. 

SUPPIXMENTARY  MFOnMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
84-21-02  Rl.  Amendment  39-6430  (55 
FR  1005,  January  11. 1990),  which  is 
applicable  to  certain  Boeing  Model  747 
series  airplanes,  was  published  in  the 
Federal  Register  on  October  8, 1992  (57 
FR  46348).  The  action  proposed  to 
require  revisions  to  the  FAA-approved 
maintenance  inspection  program  to 
include  inspections  which  will  give  no 
less  than  the  required  damage  tolerance 


rating  (DTR)  for  each  Structural 
Sienificant  Item  (SSI). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  conciirs  with  the 
proposal. 

Tne  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  one  of  its 
members,  requests  that  the  FAA  review 
the  need  to  proceed  with  this  AD 
rulemaking  action  prior  to  such  time 
that  all  non-destructive  inspection  (NDI) 
procedures  are  completely  defined  and 
proven  to  be  effective.  One  member 
notes  that  not  all  the  inspection 
procedures  needed  for  accomplishment 
of  the  proposed  inspections  are 
contained  in  the  Boeing  Company 
Nondestructive  Test  Manual  D6-7170. 
The  FAA  does  not  concur.  If  an  operator 
has  difficulty  with  a  particular  NDI 
procedure,  alternative  NDI  procedures 
are  available  and  may  be  used. 
Additionally,  the  FAA  may  consider 
approval  of  other  alternative  methods  of 
compliance,  in  accordance  with  the 
provisions  of  paragraph  (d)  of  this  AD. 
if  such  data  were  provided  to  justify  the 
request. 

Boeing  Commercial  Airplane  Group 
suggests  that  the  historical  background 
statement  be  changed  in  the  Summary 
of  the  preamble  to  the  notice  to  indicate 
that  supplemental  inspections  are 
needed  to  locate  potential  cracks  in 
older  airplanes,  by  detecting  cracks  in 
known  areas.  The  commenter  suggests 
that  the  Summary  include  a  sentence 
stating,  "This  amendment  is  prompted 
by  a  structural  re-evaluation  by  the 
manufacturer  which  identified 
additional  structural  elements  where,  if 
damage  should  occur,  supplemental 
inspection  may  be  required  for  timely 
detection."  The  FAA  concurs  that  this 
statement  clarifies  the  background 
information.  The  wording  of  the 
preamble  has  been  revised  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  113  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
This  number  includes  two  airplanes  that 
will  be  added  to  the  affected  worldwide 
fleet  via  this  AD.  The  FAA  estimates 
that  80  airplanes  of  U.S.  registry  and  8 
operators  will  be  affected  by  this  AD. 


(No  additional  U.S.-registered  airplanes 
will  be  affected  by  this  AD.)  h  is 
estimated  that  the  implementation  of 
the  SSID  program  for  a  typical  operator 
will  take  approximately  1,000  work 
hours.  It  is  also  estimated  that  the 
average  labor  cost  will  be  $55  per  work 
hour.  Based  on  these  figures,  the  cost  to 
implement  the  SSID  program  is 
estimated  not  to  exceed  $440,000. 

The  recurring  inspection  cost  impact 
on  the  affected  operators  is  estimated  to 
be  1,275  work  hours  per  airplane  at  an 
average  labor  cost  of  $55  per  work  hour. 
Based  on  these  figures,  the  annual 
recurring  cost  of  this  AD  is  estimated  to 
not  exceed  $5,610,000. 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  for  the  first  year 
is  estimated  to  not  exceed  $6,050,000. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resp>onsibi titles  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  ftt)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "AOOnESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39->AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Autborily:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AiTMnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6430  (55  FR 
1005,  January  11. 1990).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-«526,  to  read  as  follows: 

93-oe-Ol  Boeing:  Amendment  39-8526. 
Docket  92-NM-14S-AD.  Supersedes  AD 
84-21-02  Rl,  Amendment  39-6430. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Section  3.0  of  Boeing  Document 
No.  D6-35022.  "Supplemental  Structural 
Inspection  Docimient"  (SSID),  Revision  D, 
dated  February  1992,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continuing  structural 
integrity  of  the  total  Boeing  Model  747  fleet, 
accomplish  the  following: 

(a)  For  airplanes  listed  in  Boeing  Document 
No.  D6-35022.  Revision  C,  dated  April  1989: 
Within  3  months  after  February  12, 1990  (the 
effective  date  of  AD  84-21-02  Rl, 
Amendment  39-6430),  Incorporate  a  revision 
into  the  FAA-approved  maintenance 
inspection  program  which  provides  no  less 
than  the  required  Damage  Tolerance  Rating 
(DTK)  for  each  SbTJCtural  Significant  Item 
(SSI)  listed  in  Boeing  Document  No.  D6- 
35022,  Revision  C,  dated  April  1989.  (The 
required  DTK  value  for  each  SSI  is  listed  in 
the  document.)  The  revision  to  the 
maintenance  program  shall  include  and  be 
implemented  in  accordance  with  the 
procedures  in  Sections  5.0  and  6.0  of  the 
SSID. 

(b)  For  airplanes  listed  in  Boeing 
Document  No.  D6-35022,  Revision  D,  dated 
February  1992:  Within  12  months  after  the 
effective  date  of  this  AD,  replace  the  revision 
of  the  FAA-approved  maintenance  inspection 
program  required  by  paragraph  (a)  of  this  AD 
with  a  revision  that  provides  no  less  than  the 
required  DTR  for  each  SSI  listed  in  Boeing 
Document  No.  D6-35022,  Revision  D,  dated 
February  1992.  (The  required  DTR  value  for 
each  SSI  is  listed  in  the  document.)  The 
revision  to  the  maintenance  program  shall 
include  and  be  implemented  in  accordance 
with  the  procedures  in  Sections  5.0  and  6.0 
of  the  SSID. 

(c)  Cracked  structure  must  be  repaired, 
prior  to  further  flight,  in  accordance  with  an 
FAA-approved  method. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(0  The  inspections  shall  be  done  in 
accordance  with  Boeing  Document  No.  D6- 
35022.  "Supplemental  Structural  Inspection 
Document  (SSID)".  Revision  C.  dated  April 
1989.  and  Boeing  Document  No.  D6-35022. 
"Supplemental  Structural  Inspection 
Document  (SSID)",  Revision  D,  dated 
Februaiv  1992.  comprised  of  Volumes  I  and 
n.  which  includes  the  following  list  of 
effective  pages: 


Page  no. 


List  of  Active  Pages,  Pages  1  tttru 
21.1. 


Revision 
Itr. 


Note:  The  issue  date  of  Revision  D  is 
indicated  only  on  the  title  page;  no  other 
page  of  the  document  is  dated.  The 
incorporation  by  reference  of  Revision  D  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  The  incorporation  by 
reference  of  Revision  C  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  Part  51  as  of  February  12, 1990 
(55  FR  1005.  January  11. 1990).  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Croup.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Und  Avenue.  SW.,  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Kegister,  800  North  Capitol  Street.  NW..  suite 
700,  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
May  17, 1993. 

Issued  In  Renton,  Washington,  on  March 
18, 1993. 

Durell  M.  Pedersoo, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sen^ice. 
[FR  Doc.  93-6799  Filed  4~14-93;8:45am] 
BtUMO  CODE  4S10-1)-r 


14  CFR  Part  71 

[Airspace  Oockal  No.  93-AWP-1] 

Amendment  to  Yuma  MCAS  (Marine 
Corpa  Air  Station)— Yuma  International 
Airport,  AZ  Control  Zone 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  amends  the  Yuma 
MCAS- Yuma  International  Airport,  AZ, 
Control  Zone.  This  action  modifies  the 
airspace  exclusion  over  the  Somerton 
Airport  and  increases  the  size  of  the 
control  zone  to  provide  additional 
controlled  airspace  for  terminal 
instrument  operations  at  Yuma  MCAS- 
Yuma  International  Airport. 
EFFECTIVE  DATE:  0901  UTC.  May  27. 
1993. 


FOR  FWRTtlER  MFORMATKM  CONTACT: 
Gene  Enstad.  Airspace  Specialist. 
System  Management  Branch,  AWP-530. 
Air  Traffic  Division.  Western-Pacific 
Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawndale,  California  90261. 
telephone  (310)  297-0010. 

SUPPt^MENTARY  MFORMATKW: 
History 

On  February  3, 1993.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  modifying  the  airspace 
excluded  from  the  Yuma  MCAS- Yuma 
International  Airport  control  zone  over 
the  Somerton  Airport,  AZ,  and  enlarging 
the  control  zone  from  a  radius  of  4.3 
nautical  miles  to  5.2  nautical  miles  to 

Sirovide  sufficient  controlled  airspace 
or  terminal  instrument  operations  (57 
FR  6911).  Interested  parties  were  invited 
to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  The 
coordinates  for  this  Airspace  Docket  are 
based  on  North  American  Datum  83. 
Control  zones  are  published  in  Section 
71.171  of  FAA  Order  7400.7A,  dated 
November  2. 1992,  and  effective 
November  27. 1992.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  control  zone  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  amends 
the  Yuma  MCAS-Yuma  International 
Airport  Control  Zone.  This  action 
modiHes  the  airspace  excluded  from  the 
Yuma  MCAS-Yuma  International 
Airport  control  zone  over  the  Somerton 
Airport.  AZ,  from  the  surface  to  2,500 
feet  above  ground  level  (AGL)  to  siuface 
to  300  feet  ACL.  This  action  will 
provide  continued  access  to  the 
Somerton  Airport  and  provide 
controlled  airspace  for  terminal 
instrument  operations  at  Yuma  MCAS- 
Yuma  International  Airport.  Enlarging 
the  Yuma  MCAS-Yuma  International 
Airport  control  zone  from  a  radius  of  4.3 
nautical  miles  to  5.2  nautical  miles  will 
also  provide  sufficient  controlled 
airspace  for  terminal  instrument 
operations. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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current  It.  therefara.  (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  afliect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

List  of  Subjects  in  14  C7R  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  refarence. 

Adoption  of  tiie  AmendoMnt 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF 
FEDERAL  AIRWAYS,  AREA  LOW 
ROUTES.  CONTROLLED  AIRSPACE, 
AND  REPORTING  POINTS,  JET 
ROUTES,  AND  AREA  HIGH  ROUTES 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

AadMrity:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  B.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Cranp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

S71.1    [AnModMl] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A. 
Compilation  of  Regulations,  dated 
November  2. 1992,  and  effective 
November  27. 1992.  is  amended  as 
follows: 

Section  71.171    Designation  of  Control 
Zonet 


AWPAZ    CZ  Yuma.  AZ  [Revisedl 

Yiuna  MCAS/Yuma  International  Airport.  AZ 

(lat.  32^9*23"  N,  long.  114''36'22"W) 
SmnerloD  Airport,  AZ 

(lat.  32«38'03"  N.  long.  114''39'5r' W) 
Bard  VORTAC,  AZ  lat.  32"46'05''  N.  long. 
114»36'10"W) 
That  airspacfl  extending  upward  from  the 
surface  to  and  including  2,700  feet  MSL 
within  ■  5.2-milfl  radius  of  Yuma  MCAS/ 
Yuma  International  Airport  and  within  1.8 
miles  either  side  of  the  Bard  VORTAC  181 
degree  radial  extending  from  the  Bard 
VORTAC  to  the  5.2-mile  radius  of  the  Yuma 
MCASA'uma  International  Airport  and 
within  1.8  miles  either  side  of  the  044  degree 
bearing  fi^m  the  Yuma  MCAS/Yuma 
International  Airport  extending  from  the  5.2- 
mile  radius  to  6  miles  northeast  of  the  Yuma 
MCAS/Yuma  International  Airport  excluding 
that  airspace  from  the  surface  up  to  and 


including  300  feet  AGL  within  1  mile  of  the 

Somerton  Airport  west  of  a  line  one-quarter 

mile  northeast  of  and  parallel  to  the 

Somerton  Airport  northwest-southeast 

runway. 

•         •         •         •         • 

Issued  in  Washington,  DC.  on  April  7. 
1993. 

WilUaCNebon. 

Acting  Manager,  Ainpace-Rules  and 

Aeronautical  Information  Division. 

|FR  Doc  93-8839  Filed  4-14-93;  8:45  ami 
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14  CFR  Part  71 

(AirsfMce  Docket  No.  92-ACE-04] 

Revocation  of  Control  Zone; 
DavenportfIA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  action  revokes  the 
control  zone  for  the  Davenport 
Municipal  Airport,  Davenport.  Iowa. 
This  action  is  necessary  because  the 
weather  observation  reporting 
requirements  justifying  the  designation 
of  the  control  zone  are  not  being  met. 
EFFECTIVE  DATE:  0901  UTC,  May  27, 
1993. 

FOR  FURTHER  MFORMATKM:  Dale  Camine. 
Airspace  Specialist,  System 
Management  Branch.  Air  Traffic 
Division.  ACE-530,  FAA,  Central 
Region,  601  East  12lh  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPLEMEHTARY  MFORMATKN*: 

History 

On  January  19, 1993,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  to  revoke 
the  control  zone  at  Davenport.  Iowa  (58 
FR  4946).  Interested  persons  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Control 
zones  are  published  in  Section  71.171  of 
FAA  Order  7400.7A  dated  November  2, 
1992,  and  effiective  November  17. 1992. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  control  zone  listed  in  this 
document  will  be  removed  subsequently 
in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  control  zone  at  Davenport,  Iowa. 
One  of  the  requirements  for  the 


designation  of  a  control  zone  is  weather 
observation  and  reporting.  As  of 
September  1, 1992,  weather 
observations  were  no  longer  taken  at  the 
Davenport  Municipal  Airport. 
Consequently,  the  FAA  proposed  to 
revoke  the  Davenport  Iowa  control  zone. 
After  the  installation  of  a  fully 
operational  automated  weather 
observing  system,  steps  will  be  taken  to 
redesignate  a  control  zone. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a  "mafor 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348ra),  1354(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A. 
Compilation  of  Regulations,  dated 
November  2. 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.171  Designation  of  Control  Zone 

ACE  lA  CZ  Davenport,  Iowa  [Removedl 

Issued  in  Kansas  City,  Missouri 

Richard  L.  Day. 

Acting  Manager,  Air  Traffic  Division.  Central 
Region. 

IFR  Doc  93-6840  Filed  4-14-93;  8:45  am| 
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14  CFR  Part  71 

[AirspiM*  Dock*!  No.  9i-ABA-09] 

Revocation  of  Transition  Area; 
Manahaw/kln,  NJ 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revokes  the  700 
foot  Transition  Area  established  at 
Manahawkin,  NJ,  due  to  the  closure  of 
the  Manahawkin  Airport,  Manahawkin, 
NJ,  and  the  cancellation  of  all  associated 
instrument  approach  procedures  (lAP) 
to  this  airport. 

EFFECTIVE  DATE:  0901  U.T.C  May  27, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Curtis  L.  Brewington,  Designated 
Airspace  Specialist,  System 
Management  Branch,  AEA-530,  FAA 
Eastern  Region,  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport,  Jamaica.  New 
York  11430;  telephone:  (718)  553-0857. 

SUPPt^MENTARY  INFORMATKMI: 
History 

On  November  17, 1992,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  revoke  the  700  foot 
Transition  Area  at  Manahawkin,  NJ,  due 
to  the  closure  of  the  Manahawkin 
Airport,  Manahawkin,  NJ,  and  the 
cancellation  of  all  associated  lAPs  to 
this  airport  (57  FR  58165).  The  proposed 
action  would  reduce  the  amount  of 
controlled  airspace  in  the  area  by  raising 
the  floor  of  controlled  airspace  from  700 
feot  to  1,200  feet  above  ground  level  in 
the  vicinity. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  on  the  proposal  were 
re<»ived.  Except  for  editorial  changes, 
this  amendment  is  the  same  as  that 
proposed  in  the  notice.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Transition 
Areas  are  published  in  Section  71.181  of 
FAA  Order  7400.7A  dated  November  2, 
1992,  and  effective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Transition  Area  Usted  in 
this  document  will  be  removed 
subsequently  from  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  revokes 
the  700  foot  Transition  Area  established 
at  Manahawkin,  NJ,  due  to  the  closure 
of  the  Manahawkin  Airport, 


Manahawkin,  NJ,  and  the  cancellation 
of  all  associated  lAPs  to  this  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  trafBc  procedures  and  air 
navigation,  it  is  certiRed  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71 -{AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  E.0. 10854:  24  FR  9565,  3  CFR.  19S»- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.181    Tmnsition  Areas 

•        •        •        •        • 

AEA  NJ  TA  Manahawkin,  NJ    (Removed) 


Issued  in  Jamaica,  New  York,  on  March  30, 
1993. 

David  Sprague. 

Acting  Manager.  Air  Traffic  Division. 
(FR  Doc  93-6841  Filed  4-14-93;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parte  1, 3. 10  and  145 

Reglctratlon  of  Roor  Tradera; 
Mandatory  Ethica  Training  for 
Reglatranta;  Suepenaion  of 
Regiatranta  Charged  With  Feloniea 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Futures  Trading  Practices 
Act  of  1992  (1992  Act),  Public  Law  No. 
102-546, 106  Stat.  3590,  amended  the 
Commodity  Exchange  Act  (CEAct  or 
Act)  in  several  respects,  including 
imposition  of  requirements  for 
registration  of  floor  traders  (Ffs)  and 
ethics  training  for  registrants.  The  1992 
Act  also  included  authority  to^ermit 
the  suspension  or  modification  of  the 
registration  of  a  registrant  charged  with 
a  felony.  The  Commission  proposed 
amendments  to  its  rules  to  implement 
these  requirements  and  this  authority 
,  and  provided  a  thirty-day  period  for 
public  comment  on  these  proposals.  58 
FR  6748  (Feb.  2, 1993). 

The  Commission  has  carefully 
considered  the  comments  received  on 
its  proposals  and,  based  upon  its  review 
of  the  comments  and  its  own 
reconsideration  of  the  issues,  has 
determined  to  adopt  the  rules 
essentially  as  proposed,  with  the 
following  principal  clianges:  (1)  There 
will  be  one  rather  than  two  no-action 
positions  available  to  FTs  and  any 
person  with  trading  privileges  as  of 
April  26, 1993  who  complies  with 
certain  conditions  set  forth  in  new  Rule 
1.66  will  be  eligible  for  such  relief;  (2) 
if  an  FT  or  floor  broker  (FB)  loses 
trading  privileges  for  other  than 
disciplinary  reasons,  he  may  resume 
acting  as  an  FT  or  FB,  respectively,  if 
trading  privileges  are  restored  by  the 
same  contract  market  within  60  days;  (3) 
an  FB  who  changes  exchange 
memberships  and  uses  special 
registration  procedures  will  be  eligible 
for  a  temporary  license  to  act  as  an  FB; 
and  (4)  ethics  training  programs  other 
than  those  conducted  or  sponsored  by  a 
contract  market  for  contract  market 
members  or  an  entity  accredited  to 
conduct  continuing  education  programs 
by  a  state  professional  licensing 
authority  in  the  fields  of  law,  finance, 
accounting  or  economics  must  be 
approved  by  the  Commission. 
EFFECTIVE  DATE:  April  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
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Commission,  2033  K  Street  NW., 
Washington.  DC  20581  Telephone  (202) 
254-6955. 

SUPPtEMENTARV  Mf=OnMA-nON: 

I.  Background 

Historically,  the  CEAct  reouired 
registration  of  FBs  but  not  of  FTs.  In 
passing  the  1992  Act,  however,  it  was 
noted  tnat  "(tjbe  central  goal  of 
requiring  registration  of  floor  traders  is 
to  assure  that  these  individuals  are 
subject  to  the  same  background  fitness 
checks  as  other  Commission  registrants 
and  to  allow  the  Commission  to  act  with 
respect  to  the  person's  registration  in 
appropriate  cases." '  Section  207  of  the 
1992  Act  amended  section  4e  of  the 
CEAct  (7  U.S.C  6e  (1988))  to  require 
registration  of  FTs  and  that  the 
Commission  issue  rules  necessary  to 
implemeat  that  requirement  no  later 
than  180  days  after  the  date  of 
enactment  of  the  1992  Act  (which  will 
be  April  26, 1993).  Accordingly,  the 
Commission  proposed  to  incorporate 
FTs  within  the  existing  framework  of 
registration  rules  applicable  to  other 
categories  of  registrant  so  that,  among 
other  things,  proper  evaluation  of  their 
backgrounds  could  be  conducted.  58  FR 
6748. 

The  Commission's  proposals  included 
a  rule  that  would  provide  temporary 
"no-action"  relief  so  that  existing  FTs 
who  meet  the  criteria  for  registration 
could  be  registered  without 
unnecessarily  disrupting  their  ongoing 
business.  However,  the  Commission 
further  proposed  that  any  person 
seeking  to  act  as  an  FT  who  is  not 
granted  trading  privileges  by  a  contract 
market  until  aner  the  effective  date  of 
final  rules  would  be  treated  like  any 
other  applicant  for  registration  and 
would  nave  to  be  granted  registration  or 
a  TL  before  commencing  such  activity. 
The  Commission  also  proposed  to 
permit  TLs  for  FBs  to  act  as  FTs  and  to 
adopt  several  technical  changes  to  its 
registration  rules. 

Section  210  of  the  1992  Act  added  a 
new  paragraph  (b)  to  section  4p  of  the 
CEAct  mandating  ethics  training  for 
registrants,  stating  that  such  training 
shall  be  conducted  within  six  months  of 
registration  for  a  new  registrant  and 
otherwise  periodically.  The  rules  to 
implement  the  ethics  training 
requirement  are  subject  to  the  same 
statutory  deadline  as  the  FT  registration 
rules,  i.e.,  April  26, 1993.  The 
Commission  proposed  that  periodic 
training  be  conducted  every  three  years 
and  provided  for  a  wide  range  of 
providers  of  such  training.  The 


'  H.R.  Rep.  No.  078.  lOZd  Cons..  2d  SeM.  59 
(1992). 


Commission  also  proposed  a  new  rule  to 
implement  authority  granted  by  section 
227  of  the  1992  Act  for  the  suspension 
or  modification  of  the  registration  of  a 
reristrant  charged  with  a  felony. 

The  Commission  received  13  written 
comments  in  response  to  the  proposed 
rulemaking.  The  commenters  included 
seven  contract  markets  (Chicago  Board 
of  Trade,  Chicago  Mercantile  Exchange 
(two  letters).  Coffee,  Sugar  ft  Cocoa 
Exchange,  Inc.  (two  iettere), 
MidAmerica  Commodity  Exchange, 
Minneapolis  Grain  Exchange.  New  York 
Cotton  Exchange,  and  New  York 
Mercantile  Exchange),  two  trade 
associations,  a  research/management 
consulting  firm  and  the  National 
Futures  Association  (NFA).  The 
comments  received  on  particular 
aspects  of  the  proposals  are  discussed 
below  in  the  context  of  the  specific  rule 
to  which  they  relate.  The  Commission 
has  carefully  reviewed  each  of  these 
comments  and,  based  upon  that  review 
and  its  reconsideration  of  the  proposals, 
is  now  adopting  rules  which  it  believes 
are  responsive  to  the  concerns  raised  by 
commenters  and  the  regulatory 
objectives  of  this  rulemaking 
proceeding. 

II.  Registration  of  Floor  Tradera 

A.  Scope  of  Registration  Requirement 

An  FT  is  defined  as  "any  person  who, 
in  or  surrounding  any  pit,  ring,  post,  or 
other  place  provided  by  a  contract 
market  for  the  meeting  of  persons 
similarly  engaged,  purchases  or  sells 
solely  for  such  person's  own  account, 
any  commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market."  The  definition  of  FB  is  similar 
except  that  an  FB  executes  purchases  or 
sale  orders  for  any  other  person  rather 
than  solely  for  his  own  account.  See 
Section  404(a)  of  the  1992  Act,  to  be 
codified  at  section  la(9)  and  (8)  of  the 
CEAct,  respectively  (7  U.S.C.  2).  The 
Commission's  definitions  of  FB  and  FT 
parallel  these  statutory  definitions,  and 
in  addition  include  any  person  required 
to  register  as  an  FB  or  FT  under  the  Act 
by  virtue  of  part  33  of  the  Commission's 
rules,  which  would  cover  an  FB  or  FT 
who  only  engages  in  domestic 
exchange-traded  commodity  option 
transactions.  See  17  CFR  1.3(n)  (1992) 
(definition  of  FB)  and  the  amendment  to 
17  CFR  1.3(x)  set  forth  below  (definition 
of  FT).  The  definition  of  FT  includes 
any  person  who  executes  or  is 
authorized  to  execute  futures  or 
commodity  option  transactions  on  an 
exchange  floor  or  trading  system, 
without  regard  to  whether  such  person 
owns  an  exchange  membership  or  the 
limited  nature  of  such  person's  trading 


privile^ies  and,  therefore,  lessees  or 
holders  of  membership  rights  that  carry 
trading  privileges  must  rej^ister  as  FTs. 

The  Commission  noted  m  its 
proposals  that  a  person  who  trades 
solely  for  his  own  account  via  computer 
terminal  through  the  Chicago  Mercantile 
ExchangH/Chicago  Board  of  Trade 
GLOBEX  system,  the  New  York 
Mercantile  Exchange  (NYK^)  ACCESS 
program  or  any  other  electronic  trading 
mechanism  of  a  contract  market  would 
be  required  to  register  as  an  FT  under 
section  4e  of  the  CEAct.  58  FR  6748. 
6749.  Certain  commentere  questioned 
whether  persons  using  an  electronic 
trading  system  should  be  considered 
FTs  or  suggested  deferring  this  issue  for 
reconsideration  at  a  later  date.' 

Although  the  Commission  recognizes 
that,  as  discussed  in  the  proposing 
release,  certain  persons  trading  through 
electronic  systems  come  within  the  FT 
definition,  the  scope  of  the  registration 
requirement  in  the  context  of  an 
electronic  trading  system  may  be 
affected  by  differences  between 
electronic  and  exchange  floor  trading 
environments. 

The  Commission  further  recognizes 
that  the  immediate  impetus  for  the  FT 
registration  requirement  was  from 
conduct  occurring  on  the  trading  floor 
of  an  exchange  and  that  registration  of 
persons  trading  on  the  floor  is  of  the 
most  immediate  regulatory  concern, 
given  the  short  time  frame  in  which  FT 
registration  must  be  implemented. 
Accordingly,  in  light  of  the  issues 
referred  to  above  and  the  impending 
statutory  deadline  set  forth  in  the  1992 
Act.  the  Commission  believes  that  it  is 
appropriate  to  defer  consideration  of  the 
application  of  floor  trader  registration 
requirements  to  persons  using  electronic 
trading  systems  and  to  reconsider  the 
subject  at  a  later  date.  In  order  to 
preserve  flexibility  in  this  area,  the 
definition  of  floor  trader  in  Rule  1.3(x) 
states  that  it  shall  include  any  person 
required  to  register  as  an  FT  by  rule  or 
regulation  of  the  Commission  pertaining 
to  the  operation  of  an  electronic  trading 
system.  This  determination  does  not 
affect  the  requirement  of  registration  as 
an  FB  or  an  associated  peraon  (AP)  for 


'  NYMEX  conunentod.  however,  thai:  (1)1  U  in  like 
public  ioteretl  to  require  a  person  located  in  the 
United  Slates  who  trades  solely  for  his  own  accounl 
through  an  electronic  trading  system  sponsored  by 
a  contract  market,  to  be  required  to  register  with  llie 
Commission  as  an  FT.  Such  a  registration  butdan 
is  not  unduly  onerous  and  creates  a  level  playing 
fleld  among  traders  on  the  floor  and  computer 
accessed  traders. 

The  Commission  also  notes  that  persons  engaged 
in  trading  through  the  GU)BEX  system  are  sub^ 
lo  certain  screening  and  disdplmary  procedure*. 
See  e.g.,  CM£  Rules  106 )..  400.  44  lA.  413d.  414(4) 
and  581. 
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certain  terminal  operators  using 
electronic  trading  systems  as  specified 
by  the  Commission  when  it  approved 
such  systems. 

The  Commission  requested  comment 
in  the  proposals  as  to  whether  persons 
who  hold  trading  privileges  but  do  not 
exercise  such  privileges  should  be 
required  to  register  as  FTs  and.  if  not. 
what  mechanisms  are  currently  in  place 
or  can  be  established  at  contract  markets 
to  prevent  such  pwrsons  from  trading  for 
their  own  accounts  on  a  contract  market 
floor  or  through  a  contract  market 
electronic  system  without  registration  as 
an  FT.  The  Commission  noted,  for 
example,  that  some  persons  may  have 
leased  their  seats  to  others  or  may  be 
holding  the  seat  for  investment 
purposes  only.  Separately,  the 
Commission  recognized  that  there  may 
be  persons  who  are  listed  as  principals 
of  futures  commission  merchants,  for 
example,  and  who  have  a  contract 
market  membership  listed  in  their  ovra 
name  which  they  have  assigned  to  the 
firm.  Where  such  persons  do  not  trade 
for  their  own  account  on  the  floor  of  or 
through  an  electronic  system  operated 
by  a  contract  market,  such  persons 
would  not  be  required  to  register  as  FTs. 
However,  there  may  be  other  persons 
who  hold  contract  market  trading 
privileges  but  have  chosen  not  to 
exercise  such  privileges  and  are  not 
registered  or  listed  as  principals  of  a 
registrant.  The  Commission  requested 
comment  as  to  the  appropriate  treatment 
of  such  persons  with  respect  to 
application  of  registration  requirements. 
58  FR  6748.  6749. 

The  commenters  were  strongly 
divided  on  this  issue.  Three  contract 
markets  stated  that  persons  who  hold 
trading  privileges  but  do  not  exercise 
them  should  be  required  to  register  as 
FTs;  other  contract  markets  opposed 
that  view.  One  contract  market 
responded  to  this  request  for  comment 
by  noting  that  it  views  its  members  as 
either  having  floor  trading  privileges  or 
not.  Those  members  with  such 
privileges  have  unrestricted  access  to 
the  floor,  provided  they  wear  a  badge 
with  a  specific  alpha-numeric  code. 
Those  members  who  have  not  been 
granted  floor  trading  privileges  have 
their  access  to  the  floor  restricted  in 
accordance  with  rules  of  the  contract 
market.  This  contract  market  commenter 
stated  that  it  did  not  differentiate 
between  members  with  floor  trading 
privileges  who  used  such  privileges  and 
those  who  do  not  and.  consequently, 
stated  that  all  members  with  floor 
trading  privileges  should  be  registered. 
Another  contract  market  stated  that  it  is 
not  unduly  burdensome  and  is 


consistent  with  the  public  interest  to 
require  such  persons  to  register  as  FTs. 

The  Commission  agrees  with  these 
commenters  that  persons  who  hold 
contract  market  trading  privileges 
should  be  registered  as  FTs  whether  or 
not  they  have  chosen  to  exercise  such 
privileges  if  they  are  able  to  exercise 
those  privileges  without  further 
consideration  or  action  by  the  contract 
market.  The  Commission  also  notes, 
however,  that  if  persons  have  leased 
their  memberships  to  others  or  are 
otherwise  without  trading  privileges  or 
access  to  the  trading  floor  under 
contract  market  rules  and  security 
systems,  such  persons  need  not  register 
as  FTs.' 

The  Commission  further  notes  that  it 
is  incumbent  upon  contract  markets  not 
to  authorize  a  member  to  have  access  to 
trading  until  the  person  receives  a  TL  or 
is  granted  registration  as  an  FB  or  FT. 
Thus,  these  privileges  and  any  related 
keycard  access  mechanism  should  not 
be  activated  for  a  particular  person  until 
that  person  receives  a  TL  or  is  granted 
registration.  Contract  markets  may  wish 
to  explore  with  NFA  means  of  obtaining 
the  registration  status  of  persons  who 
have  applied  to  NFA  in  an  expeditious 
manner.  See  Rule  1.62. 

The  Commission  also  notes  that  in 
order  to  expedite  the  registration 
process,  applicants  for  registration  as  an 
FT  or  FB  should  consider  filing  with 
NFA  a  Form  8-R  and  fingerprint  card 
when  they  commence  the  contract 
market  membership  application  process. 
NFA  can  then  send  the  applicant's 
fingerprint  card  to  the  FBI  immediately 
in  order  to  minimize  any  delay  between 
completion  of  the  FBI  check  and  the 
granting  of  trading  privileges.  Contract 
markets  may  also  wish  to  explore  with 
NFA  means  to  rapidly  communicate  the 
granting  of  trading  privileges. 

B.  Temporary  No-Action  Position 

The  Commission  recognizes  that  the 
FT  registration  requirement  enacted  in 
the  1992  Act  may  affect  thousands  of 
persons  currently  operating  as  FTs. 
These  FTs  are  required  to  register  under 
the  Act  since  there  is  no  provision  in 
the  1992  Act  that  provides  a  basis  for 
"grandfathering"  such  individuals  so 
that  they  may  continue  to  act  as  FTs 
without  satisfying  the  requirements  for 
registration.  The  Commission  has 


'  The  Chicago  Board  of  Trade  (CBT) 
recommended  thai  its  full  members  who  trade 
exclusively  at  the  Chicago  Board  Options  Exchange 
(known  as  "CBOE  Exercisers")  should  not  be 
required  to  register  as  FTs.  stating  that  it  can  ensure 
that  CBOE  ELxercisers  do  not  trade  in  futures  or 
options  at  CBT  by  not  granting  these  persons 
keycard  access  to  the  CBT  trading  floor.  If  such 
access  is  denied.  CBOE  Exercisers  need  not  register 
as  FTs. 


endeavored  to  develop  transitional 
registration  procedures  to  apply  to 
persons  currently  holding  FT  status  that 
recognize  these  persons'  interests  in 
continuing  to  conduct  business  while 
fulfilling  the  Congressional  mandate  to 
integrate  FTs  into  the  registration 
framework  of  the  CEAct  applicable  to  all 
other  registrant  categories.  To  this  end, 
the  Commission  has  determined  to 
adopt  a  temporary  "no-action"  position 
that,  subject  to  the  procedures  5et  forth 
herein  and  subject  to  adverse  actions 
being  taken  by  the  Commission  under 
its  part  3  rules,  would  permit  existing 
FTs  and  those  granted  trading  privileges 
on  or  before  April  26,  1993,  the  effective 
date  of  the  rules  adopted  herein,  to 
remain  in  business  while  their 
registration  applications  are  processed 
by  NFA  and  the  Ccmmission. 

The  Commission  originally  proposed 
to  have  a  second  no-action  position 
apply  to  those  granted  trading  privileges 
after  February  2, 1993  (the  date  of 

Eublication  of  the  proposals)  but  on  or 
efore  April  26,  1993.  Upon 
reconsideration  of  this  matter  and  a 
review  of  the  comments,  the 
Commission  has  determined  that  it 
would  be  administratively  simpler  to 
fulfill  its  statutory  mandate  to  register 
FTs  by  adoption  of  a  single  no-action 
position  applicable  to  all  FTs  as  of  April 
26, 1993.  "The  Commission  recognizes 
that  having  one  rather  than  two  no- 
action  positions  may  result  in  a  greater 
number  of  persons  acting  as  FTs  under 
the  no-action  position  who  are  subject 
to  statutory  disqualifications.  The 
Commission  intends  to  make  review 
and  resolution  of  the  registration  status 
of  those  persons  qualifying  for  the  no- 
action  position  but  subject  to  a  statutory 
disqualification  a  priority  matter. 

Rule  1.66  provicles  for  this  temporary 
"no-action"  position.'*  The  no-action 
position  is  applicable  to  those  FTs 
whose  trading  privileges  were  granted 
on  or  before  April  26, 1993,  the  effeclive 
date  of  these  final  rules.  FTs  whose 
trading  privileges^are  granted  after  that 
date  are  required  to  comply  with  the 
normal  application  procedures  set  forth 
in  amendments  to  Commission  Rule 
3.11. 

The  no-action  position,  set  forth  in 
paragraph  (a)  of  Rule  1.66,  will  permit 
an  FT  who  was  granted  contract  market 
trading  privileges  on  or  before  April  26. 
1993  and  whose  trading  privileges 
remain  in  effect  as  of  that  date  to  remain 


*The  Commission's  temporary  no-aclion  proposal 
was  set  forth  in  proposed  Rule  1.62-T.  Federal 
Ragiater  procedures  require  that  the  rule  designated 
as  Rule  1.62-T  In  the  proposals  be  redesignated  as 
Rule  1.66.  Accordingly,  the  Commission  is  adopting 
its  temporary  no-action  position  under  the 
designation  of  Rule  1.66. 
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in  business  pending  a  final 
determination  of  his  fitness  for 
registration,  unless  an  Administrative 
Law  fudge  (ALJ)  issues  an  interim  order 
suspending  the  no-action  position  as  to 
the  FT  in  accordance  with  paragraph  (b) 
of  Rule  1.66  '  or  the  application  for 
recistration  is  withdrawn." 

In  order  for  FTs  to  qualify  for  relief 
under  Rule  1.66(a).  each  contract  market 
m>ist  submit  to  NFA  by  April  26, 1993 
a  hst  of  FTs  who  ware  granted  trading 
privileges  on  that  contract  market  on  or 
before  April  26.  1993,  whose  trading 
privileges  continue  in  effect,  and  who 
are  not  then  registered  as  FBs.'  Such 
lists  must  include  the  name,  date  of 
birth  and  social  security  number  of  the 
FTs,  as  well  as  any  information  known 
by  the  contract  market  regarding  such 
FTs  relative  to  matters  which  are  set 
forth  as  statutory  disqualifications  in 
section  8a(2)  of  the  CEAct,*  and  must  be 
signed  by  the  chief  operating  officer"  of 
the  contract  market  as  specified  in  the 
rule.'" 


*The  procBdure  in  Rule  1.66(b)  is  modeled  on 
CommiMion  Rule  3.55,  which  permits  registration 
of  a  section  8a(2)  disqualifled  registrant  to  be 
suspended  by  pendente  Hte  order  upon  notice  and 
hearing.  See  also  section  227  of  the  1M2  Act  and 
Rule  3.56  set  forth  below  which  would  provide  that 
the  registration  of  any  person  charged  with  certain 
violations  of  the  Act  or  other  federal  or  stale  laws 
maj  be  suspended  upon  notice  and  bearing. 

*  The  Commission  stated  in  the  proposals  that 
"NFA  ¥all  review  the  applications  for  registration 
from  FTs  and  if  such  applications  are  deridont, 
NFA  will  so  notify  the  FT.  Such  a  notice  will 
specify  a  time  period  for  response  and  failure  to 
respond  may  be  deemed  a  request  to  withdraw  a 
registrstloo  application."  56  FR  6748,  6751.  NFA 
suggetled  in  iu  comment  letter  that  the 
Commission  add  language  to  clarify  that  a 
withdrawal  of  a  registration  application  will 
terminate  the  no-action  relief  as  to  that  person,  and 
(he  Commission  has  done  sa 

'A  registered  FB  need  not  also  register  as  an  FT 
in  order  to  engage  in  activity  as  an  FT,  unless 
restricted  by  the  rules  of  a  contract  market. 
However,  an  FT  registered  in  some  other  capacity 
such  as  commodity  trading  advisor  must,  as  of 
April  28. 1993.  file  a  Form  S-K  to  indicate  that  be 
also  wishes  to  be  registered  as  an  FT.  See 
amendment  to  Commission  Rule  3.4(a)  in^. 

■  Such  disqualificatioits  include,  among  other 
things,  a  prior  revocation  or  denial  of  registration, 
and  felony  convictions  within  the  preceding  ten 
years,  as  well  as  miunctions.  which  relate  to  futures 
or  securities  activity,  embezzlement,  theft,  axlortioo 
or  fraud. 

•One  commenler  stated  that  any  "seiilor  officer," 
rather  than  only  the  chief  operating  officer  as 
proposed  by  the  Commission,  should  be  a  permitted 
signatory  of  registration  related  documents.  Most 
contnct  markets  raised  ao  objection  to  the 
Commission's  proposal  in  this  regard.  The 
Commission  believes  the  standard  should  be  the 
same  for  all  contract  markets  and  believes  that  the 
exchange's  chief  operating  ofTicer  is  the  most 
appropriate  signatory  in  this  context.  The 
requirement  of  a  signature  by  the  chief  operating 
officer  bos  been  adopted  as  proposed.  See  also  Rule 
3.60(bM2)(i). 

""One  commeoter  raggesled  that  knowledge 
attributed  to  a  contract  market  should  only  be  that 
information  imparted  to  the  contract  OMrkel  from 


The  Commission  received  an  inquiry 
as  to  whether  a  person  who  retained  his 
contract  market  membership  but  has 
been  subject  to  a  Commission  order 
suspending  trading  privileges  that 
expires  after  April  26, 1993  would  be 
ehgible  for  relief  luider  the  no-action 
position.  The  Commis.sion  would  deem 
such  a  person  ineligible  for  relief  under 
the  no-action  position. 

For  an  FT  vvho  is  otherwise  eligible 
for  relief  but  who  is  subject  to  a 
statutory  disqualification  set  forth  in 
section  8a(2).  the  FTs  contract  market 
may  file  a  supplemental  statement 
signed  by  the  chief  operating  officer  of 
the  contract  market  staling  that  in  light 
of  the  Congressional  mandate  requiring 
registration  of  FTs  under  the  Act,  the 
contract  market  acknowledges  its 
responsibility  to  take  affirmative  action 
to  conduct  appropriate  siu-veiilance  of 
such  FT."  If  no  supplemental  statement 
is  filed  with  regard  to  such  a  statutorily 
disqualified  FT,  the  FT  must  cease 
exercising  FT  privileges  as  of  April  26. 
1993  pending  the  determination  of 
whether  to  grant  his  application  for 
registration.  A  single  statement  may  be 
filed  on  behalf  of  all  such  potentially 
disqualified  FTs  who  the  contract 
market  believes  should  be  permitted  to 
retain  trading  privileges  during  the 
registration  process.  The  Commission 
believes  that  requiring  such  a 
supplemental  statement  as  a  condition 
to  no-action  relief  permitting  FTs 
subject  to  apparent  statutory 
disqualifications  to  act  as  such  p>ending 
a  determination  of  their  registration 
status  is  appropriate  in  light  of 


records  in  its  possession  which  it  is  reqtilred  to 
compile  and  maintain  in  accortlance  with 
recordkeeping  requirements  imposed  by  the  CEAct 
and  rules  thereunder,  as  well  as  contract  market 
rules.  The  Commission  believes  that  knowledge 
attributed  to  a  contract  market  will  include  the 
information  referred  to  by  the  commenler  as  well 
as  any  other  information  of  which  the  contract 
market  is  aware  based  upon  a  diligent  search  of 
records  In  its  pos.^e93ion  or  otherwise.  Another 
commenler  indicated  tbat  a  manual  search  of  old 
membership  files  to  determine  possible  section 
8a(2)  statutory  disqualifications  should  not  be 
required.  The  Commission  disagrees  with  (bat 
comment  as  generally  persons  are  deemed  to  have 
knowledge  of  matters  in  their  own  files. 

"See,  generally  Rule  1  51  which  provides,  inter 
alia,  that  such  contract  market  must  use  due 
diligence  in  maintaining  a  continuing  affirmative 
action  program  to  secure  compliance  with  spedfled 
provisions  of  the  Act  as  well  as  all  of  the  contract 
market's  bylaws,  rules,  regulations  and  resohitions 
which  such  contract  market  is  required  by  the  Act 
(o  enforce.  The  afTtrmalive  action  program  required 
by  Rule  1.51  includes,  among  other  things, 
surveillaoce  of  trading  practices  on  the  floor  of  such 
contract  market,  examination  of  books  and  records 
kept  by  contract  market  members,  investigation  ot 
customer  complaints.  Investigation  of  alleged  or 
apparent  rule  violations,  and  "Isjuch  other 
surveillance,  record  examination  and  investigation 
•s  is  necessary  to  enforce  such  bylaws,  rules, 
regulations  and  resolutions." 


Congress'  intent,  in  enacting  the  FT 
registration  requirement,  to  render  FTs 
subject  to  the  same  fitness  checks  and 
regulatory  sanctions  as  FBs  and  others 
who  deal  directly  with  the  pubUc*' 
This  requirement  is  intended  to  further 
Congressional  intent  that  FTs  be 
appropriately  screened  while  reducing 
the  potential  for  unnecessary  disruption 
of  business  pending  completion  of  the 
screening  pr(x:es8  for  the  large  number 
of  FTs  affected  by  the  new  registration 
requirement 

Certain  commenters  objected  to  the 
requirement  of  the  supplemental 
statement  as  uimecessary  paperwork 
that  serves  no  useful  function  or  as 
imposing  higher  trade  practice 
surveillance  on  FTs  than  on  other 
contract  market  members.  The 
Commission  beUeves  this  requirement 
will  serve  a  useful  function  by  requiring 
a  contract  market  to  consider  whether  it 
should  permit  persons  subject  to  section 
8a(2)  statutory  disquaUfications  to 
continue  to  trade  and  under  what 
dnnimstances.  If  a  contract  market 
permits  such  person  to  continue  trading, 
the  contract  market  must  c:onsider  the 
statutory  disqualification  as  a  relevant 
circiunstance  in  fulfilling  its  obHgations 
under  Rule  1.51.  The  Commission 
understands  that  certain  contract 
markets  have  used  particularized  trade 
practice  surveillance  procedures  in 
special  circumstances  in  the  past.  The 
Commission  also  believes  that  this 
provision  is  consistent  with  the 
requirements  for  conditional  or 
restricted  registration  of  an  FT 
discussed  infra,  requirements  whic± 
commenters  generally  supported.  The 
Commission  further  notes  that  the 
supplemental  statement  imposes  no 
higher  surveillance  standard  for  FTs  in 
general  since  it  relates  only  to  those 
subject  to  section  8a(2)  statutory 
disqualifications. 

The  purpose  of  the  contract  market 
list  for  the  no-action  position  is  to  allow 
NFA  to  identify  the  persons  who  had 
received  floor  trading  privileges  on  or 
before  the  relevant  cut-off  date  (April 
26. 1993),  to  facilitate  the  monitoring  of 
filing  of  registration  applications,  and  to 
assist  the  Commission  in  its  registration 
determinations.  Hie  list  should  include 
all  FTs  at  the  contract  market,  even  If 
the  FT  also  is  an  FT  at  another  contract 
market.  This  procedure  is  intended  to 
assure  that  all  eligible  FTs  can  take 
advantage  of  the  relief  provided  under 
Rule  1.66(a)  and  avoid  confusion  as  to 
which  contract  market  should  be 
responsible  for  listing  the  FT. 


"S.  Rep.  No.  191,  lOlsl  Cong.,  1st  Sess.  4r-^« 
(1989). 
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The  information  to  be  included  on  the 
contract  market  list  regarding  section 
8a(2)  statutory  disqualifications  is 
similar  to  the  information  which 
contract  markets  are  currently  required 
to  submit  regarding  FBs  under  Rule 
1.66(b).  By  requiring  this  information  on 
the  FT  list,  the  Commission  hopes  to  be 
able  to  expedite  determinations  as  to 
registration  fitness  of  FTs  with  such 
statutory  disqualifications.  FTs  can  also 
assist  in  expediting  fitness 
determinations  by  filing  a  Form  8-R  as 
soon  as  possible,  and  by  including 
therein  mil  explanations  and  related 
documents  pertaining  to  any  "yes" 
answers  to  tne  disciplinary  history 
questions.'^  See  Commission  Rule 
3.60(b)(2)(ii).  57  FR  23136,  23152-53 
(June  2. 1992).  The  Commission  notes 
that  in  response  to  the  suggestions  of 
certain  commenters,  contract  market 
disciplinary  actions  pertaining  to 
decorum  and  attire  violations  that  are 
not  reptortable  under  Commission  Rule 
9.11  will  no  longer  require  a  "yes" 
answer  to  the  disciplinary  history 
questions  on  Form  8-R  (this  will  apply 
to  all  categories  of  registrants  using  the 
form).**  Some  commenters  also 
suggested  that  disciplinary  actions 
related  to  financial  requirements  should 
not  result  in  "yes"  answers.  The 
Commission  does  not  agree  with  the 
latter  suggestion  and  believes  its  actions 
in  this  area  are  consistent  with  the 
requirement  for  reporting  contract 
market  disciplinary  actions  under  Rule 
9  11.  The  Commission  also  wishes  to 
clarify  that  it  is  only  the  deconmi  and 
attire  violations  that  are  specified  as  not 
reportable  under  Rule  9.11  that  will  no 
longer  require  a  "yes"  answer.  Other 
violations  referred  to  Rule  8.27, 
including  those  relating  to  "the  timely 
submission  of  accurate  records  required 
for  clearing  or  verifying  each  day's 
transactions  or  other  similar  activities," 
will  still  require  a  "yes"  answer. 

If  a  contract  market  submits  its  FT  list 
and  supplemental  statement  as  to  any 
section  8a(2)  disqualified  FTs  to  NFA  in 


"The  disciplinary  history  questions  generally 
correspond  lo  the  grounds  (or  statutory 
disqualification  sat  forth  in  section  8a(2)  and  Sa(3) 
of  the  CEAct.  They  require  disclosure  of,  among 
other  things,  a  prior  revocatioo  or  denial  of 
registration,  injunctions  relating  to  futures  or 
securities  itctivity,  felony  convictions,  certain 
misdezDeanor  convictions  (such  as  those  Involving 
the  commodities  or  securities  laws,  Ihef)  or  fraud), 
a  plea  of  noJo  amtendere  to  criminal  charges  of 
felonious  ccoduct,  self -regulatory  organization 
disciplinary  actions,  and  pending  cli^rgos.  A  "yet" 
answer  to  a  disciplinary  history  question  may 
require  furnishing  of  supplemental  documents. 

"Rule 9. 11(a)  provides  in  pertinent  part  that  an 
•'exchange  is  not  required  lo  notify  the  Commission 
of  any  summary  action  •   •  •  which  results  in  the 
imposition  of  minor  penalties  for  the  violation  of 
exchange  ruiq*  reiaUng  to  decorum  or  attire. 


a  timely  manner,  i.e.,  by  April  26, 1993, 
and  the  FT's  registration  application  is 
timely  submitted  as  discussed  below, 
the  Commission  will  not  commence  an 
enforcement  proceeding  against  an  FT 
on  that  list  based  solely  upon  the  FT's 
failure  to  register  or  obtain  a  TL  under 
section  4f  of  the  Act  and  the 
Commi.ssion  Rule  3.11,  nor  will  the 
Commission  commence  an  enforcement 
proceeding  against  the  contract  market 
under  Commission  Rule  1.62  based 
solely  upon  its  failure  to  bar  the  FT  ftx)m 
operating  as  such  as  of  April  26,  1993." 
Contract  markets  that  have  granted 
trading  privileges  to  section  8a(2) 
disqualified  FTs  must  file  the 
supplemental  statement  referred  to 
above;  otherwise,  such  FTs  will  be 
ineligible  for  the  relief  provided  under 
Rule  1.66(a)  and  therefore  barred  irom 
exercising  their  FT  privileges  as  of  April 
26. 1993  unless  or  until  they  are  notified 
that  their  applications  for  registration 
have  been  granted. 

The  second  step  in  the  process  of 
qualifying  for  the  no-action  position 
requires  an  FT  whose  name  appears  on 
a  contract  market  list  referred  to  above 
to  submit  an  application  for  registration 
as  an  FT  (or  as  an  FB)  to  NFA  in 
accordance  with  Commission  Rule  3.11 
no  later  than  June  11, 1993.'«  If  the  no- 
action  position  is  not  perfected  by  filing 
an  application  by  June  11, 1993,  the  no- 
action  position  as  to  such  person  would 
expire.''  FTs  are  encouraged  to  make 
the  required  submissions  as  soon  as 

f)ossible  and  should  not  wait  imtil  the 
ast  day  to  file.  The  earlier  a  completed 
registration  application  is  submitted  the 
earlier  the  person's  registration  status 
can  be  resolved.  Rule  3.11  requires  the 
FT  to  submit  a  Form  8-R  and  a 
fingerprint  card  to  NFA.  If  those 
submissions  are  made  on  a  timely  basis, 
i.e.,  by  June  11, 1993,  the  no-action 
positions  with  respect  to  the  FT  and  the 
contract  market  are  extended  until  the 
FT  is  granted  or  denied  registration 
under  the  Act,  unless,  as  noted  above, 
an  ALJ  issues  an  interim  order  under 
Rule  1.66(b)  suspending  the  no-action 
status  of  the  FT  or  the  registration 


"  As  disctissed  more  fully  below,  the 
Commission  has  amended  Rule  1.62  to  provide 
generally  that  contract  markeU  must  enforce  rules 
to  prevent  persons  from  acting  as  an  FB  or  FT  on 
their  markets  unless  registered  or  temporarily 
licensed  as  such. 

'"The  Commission  proposed  that  registration 
applications  be  filed  within  30  days  alter  the 
effective  date  of  Hnal  rules.  Certain  oommenters 
requested  a  60-90  day  time  period,  and  the 
Commission  has  determined  thai  45  days  is 
appropriate  for  this  purpose. 

"The  Commission  notes  that  NFA  has  voted  lo 
waive  the  iM>nnal  $70  fee  for  applicants  who  qualify 
for  no-action  relief.  See  Latter  to  Jean  A  Webb, 
Secretary  of  the  Commission,  from  Daniel  J.  Rolh. 
NKA  General  Counsel,  March  S,  1993. 


application  is  withdrawn. 
Determinations  as  to  whether  to  initiate 
a  proceeding  under  Rule  1.66(b)  will  be 
made  by  the  Commission  on  a  case-by- 
case  basis."  If  an  FT  does  not  make  the 
required  submissions  within  the  time 
allowed,  the  no-action  position  will 
terminate  as  to  that  FT  and  the  contract 
market  will  be  notified  by  the 
Commission  that  such  person  cannot  act 
as  an  FT. 

FTs  who  would  be  eligible  for  relief 
under  Rule  1.66(a)  should  pay  particular 
attention  to  the  disciplinary  history 
questions  of  Form  8-R.  False  statements 
on  the  Form  8-R  are  a  separate  groimd 
for  denying  registration '"  and  a  "yes" 
answer  to  a  disciplinary  history 

Question  may  not  necessarily  result  in 
enial  of  registration  depending  upon 
the  nature  and  circumstances  of  the 
particular  matter  involved.  One 
commenter  requested  that  the 
Commission  make  clear  that  persons 
who  had  previously  settled  a 
Commission  enforcement  action  by 
agreeing  not  to  apply  for  registration  in 
any  capacity  but  who  retained  trading 
privileges  may  now  apply  for 
registration  in  the  new  FT  registration 
category  without  being  deemed  to 
violate  their  prior  agreement.  The 
Commission  will  not  preclude 
application  for  registration  in  this 
context  but  cautions  that  this  does  not 
necessarily  mean  the  application  will  be 
granted. 

The  no-action  position  as  to  an  FT 
whose  name  app>ears  on  a  timely-filed 
contract  market  list  will  continue  until 
his  registration  is  granted  or  denied, 
unless  and  until  the  FT  fails  to  file  a 
Form  8-R  by  the  date  required,  an  ALJ 
issues  an  interim  order  under  Rule 
1.66(b)  suspending  the  no-action  status 
of  the  FT  or  the  registration  application 
is  withdrawn.  If  a  Rule  3.60  registration 
proceeding  were  Initiated  without  the 
accompanying  suspension  of  no-action 
status,  denial  of  registration  would  not 
become  final  and  the  person  could 


'*  Certain  commenters  slated  that  there  should  be 
no  suspension  procftdure  under  Rule  1.66(b)  and 
another  slated  that  Rule  3.SS  is  sufncient.  The 
Commission  disagrees  with  these  comments.  If 
there  were  no  suspension  procedure  for  persons 
qualifying  for  the  no-action  position,  such  persons 
would  tie  treated  more  favorably  than  registrants. 
Further,  since  Rule  3.55  pertains  lo  suspension  of 
registration,  a  parallel  rule  is  necessary  lo  govern 
suspensions  of  persons  operating  pursuant  to  a  no- 
action  position. 

'•Sections  8a(2)(C)  and  8a(3)(G)  of  the  CEAct,  7 
U.S.C  12a(2KC)  and  12a(3)|C).  as  amended  by 
sections  20a(d)  and  20e(g)  of  the  1992  Act.  provide 
that  registration  can  be  denied  if.  among  other 
things,  an  applicant  willfully  makes  any  materially 
false  or  misleading  statement  or  omits  lo  state  any 
material  fact  in  an  application  or  any  update 
thereto.  Such  false  statements  also  could  form  the 
liasis  for  civil  or  criminal  prosecution  under  the 
CEAct. 
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continue  acting  as  an  FT  until  the  FT 
has  had  an  opportunity  for  a  hearing 
and  any  appeal  to  the  Commission. 
Thus,  in  general  the  Commission  would 
treat  such  persons  in  a  manner  similar 
to  that  accorded  registrants  under  the 
Act  and  a  proceeding  against  them  as  if 
it  were  a  proceeding  to  revoke  the 
registration  of  a  registrant.*" 

The  Commission  further  notes  that  all 
registrants  and  applicants  for 
registration,  including  FTs  eligible  for 
no-action  relief  as  discussed  herein, 
have  an  obligation  under  Commission 
Rule  3.31  to  report  promptly,  by  means 
of  a  Form  3-R,  any  deficiency, 
inaccuracy  or  change  in  the  registration 
information  previously  provided  to  NFA 
on  the  original  Form  8-R  or  a 
previously-filed  Form  3-R.  If 
information  is  disclosed  on  a  Form  3- 
R  or  is  discovered  in  the  course  of 
fitness  checks  that  constitutes  a 
statutory  disqualihcation  under  section 
8a{2)  of  the  Act  prior  to  granting 
registration  to  an  FT  eligible  for  relief  in 
accordance  with  the  no-action  position, 
such  FT  may  be  subject  to  the  procedure 
relating  to  suspension  of  no-action  relief 
under  Rule  1.66(b). 

The  Commission,  by  a  Notice  and 
Order  published  elsewhere  in  this 
edition  of  the  Federal  Register,  has 
authorized  NFA  to  perform  the 
registration  processing  function  for  FTs 
as  it  has  previously  authorized  NFA  to 
perform  that  function  for  other 
registrant  categories.  The  Order  does  not 
include  authority  for  NFA  to  take 
adverse  action  against  an  FT.  Thus,  as 
is  the  case  for  FBs,  any  adverse  action 
against  an  FT  would  be  instituted  by  the 
Commission.  Certain  commenters 
suggested  that  authority  to  take  adverse 
actions  against  FTs  and  FBs  should  be 
delegated  to  NFA.  The  Commission  has 
taken  this  matter  under  advisement  and 
may  consider  authorizing  NFA  to 
perform  such  functions  at  a  subsequent 
date. 

The  Commission  has  provided  in  Rule 
1.66(a]  that  the  transition  phase  to 
permit  those  persons  granted  trading 
privileges  on  or  before  April  26, 1993  to 
file  registration  applications  will  end 
June  11, 1993,  i.e..  45  days  after  the 
effective  date  of  final  rules  in  this  area. 
The  Commission  notes,  however,  that 
no-action  relief  for  any  particular  FT 
who  qualifies  for  it  will  continue 
beyond  June  11. 1993  until  his 


^See  57  FR  23136  (June  2. 1992)  (amending  the 
CommiMion's  Pari  3  niles  concerning  adverse 
actions  to  implement  the  Commission's  decision  of 
In  re  Kangies  and  Chamberlain.  (1990-1992 
Transfer  Binder)  Comm.  Ful.  L.  Rep.  (CCH)  1 24,855 
(June  6,  1990)  by  providing  equal  treatment  of 
applicants  and  registrants  who  are  subject  to 
statutory  disqualifications). 


registration  status  is  resolved,  as 
discussed  above.  Contract  markets  may 
wish  to  require  that  persons  eligible  for 
the  no-action  position  file  a  copy  of  the 
Form  8-R  submitted  to  NFA  with  the 
contract  market  to  facilitate  monitoring 
of  eligibility  for  the  no-action  position. 

C.  Normal  Application  Procedures 

An  individual  applying  for 
registration  as  an  FT  who  is  granted 
trading  privileges  after  April  26, 1993  or 
who  otherwise  is  ineligible  for  the  no- 
action  relief  discussed  above  would  be 
subject  to  normal  application 
procedures.  In  accordance  with  Rule 
3.11,  the  applicant  must  file  with  NFA 
a  Form  8-R,  fingerprint  card  and  proof 
of  contract  market  trading  privileges. 
The  Commission  has  amended  Rule 
3.40  to  permit  such  applicants  to  be 
granted  TLs  based  on  essentially  the 
same  procedure  currently  available  to 
applicants  for  registration  as  APs.  The 
Commission  believes  that  the  primary 
rationale  of  the  TL  procedure — to  enable 
apparently  qualified  applicants  to  begin 
work  as  soon  as  possible  prior  to 
completion  of  a  mil  fitness  check — 
should  apply  equally  to  FT  applicants 
and  AP  applicants.*'  The  Commission 
also  notes  that  currently  an  applicant  for 
registration  as  an  FB  can  trade  solely  for 
his  own  account  (i.e.,  act  as  an  FT) 
while  awaiting  the  granting  of 
registration  as  an  FB.  As  discussed  infra, 
TL  procedures  will  also  be  extended  to 
applicants  for  registration  as  FBs  to 
enable  them  to  trade  for  their  own 
account  pending  the  grant  of  registration 
as  FBs. 

The  key  determinant  of  the 
availability  of  a  TL,  which  is  set  forth 
in  Rule  3.40(a).  is  that  the  disciplinary 
history  section  of  the  applicant's  Form 
B-R  contain  no  "yes"  answers 
indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  sections  8a(2)  or  8a(3)  of  the 
CEAct.  The  Commission  has  also 
specified  in  Rule  3.40(c)  that  an  FT 
applicant  (and  an  FB  applicant  as  well) 
will  only  be  eligible  for  a  TL  if  a 
certification  signed  by  the  chief 
operating  officer  of  the  contract  market 
is  filed  with  NFA  with  respect  to  the 
review  of  an  applicant's  employment, 
credit  and  other  history  in  connection 
with  the  granting  of  trading  privileges. 
This  certification  has  been  modified 
fi-om  that  contained  in  Form  8-R  for 
APs  to  accommodate  FTs  and  FBs 
seeking  a  TL  and  is  based  upon  the 
contract  market's  review  of  an 
applicant's  employment,  credit  and 
other  history  in  connection  with  the 
granting  of  trading  privileges.  A  contract 


market  may  submit  a  single  statement 
on  behalf  of  all  FT  (and  FB)  applicants 
with  respect  to  the  reviews  undertaken 
in  connection  with  the  granting  of 
trading  privileges. 

Under  the  TL  procedure  for  FT 
applicants,  as  under  the  procedures  for 
AP  applicants,  an  FT  applicant  must 
wait  until  receiving  a  TL  before 
beginning  to  engage  in  activity  as  an  FT. 
If  the  applicant  is  eligible  for  a  TL,  it 
should  be  issued  promptly.**  However, 
an  incomplete  application  may  delay 
issuance  of  a  TL.  The  Commission  also 
notes  that  if  the  appHcant  is  ineligible 
for  a  TL  because  of  a  "yes"  answer  to 
a  disciplinary  history  question,  the  FT 
applicant  cannot  commence  acting  as  an 
FT  unless  and  until  registration  is 
granted. 

Commission  staff  have  discussed  with 
NFA  staff  the  treatment  of  persons  who. 
are  granted  trading  privileges  after  April 
26, 1993  and  who  are  ineligible  for  a  TL 
because  they  must  answer  "yes"  to  a 
disciplinary  history  question  and  intend 
to  work  with  NFA  in  assuring  that  the 
registration  applications  of  such  persons 
are  reviewed  as  expeditiously  as 
possible.  NFA  staff  have  indicated  that 
they  will  endeavor  to  review  and 
resolve  fitness  issues  arising  from  "yes" 
answers  on  an  expedited  basis  in 
consultation  with  Commission  staff 
with  the  objective  of  providing 
temporary  licenses  where  appropriate 
pending  FBI  fingerprint  checks  where 
"yes"  answers  do  not  indicate  statutory 
disqualifications. 

D.  Matters  Related  to  Registered  FTs 

The  Commission  proposed  to  amend 
Rule  3.11(b)  to  provide  that  once  a 
person  is  registered  as  an  FT,  he  would 
remain  registered  indefinitely  as  long  as 
he  continuously  maintains  trading 
privileges  at  a  contract  market. 
However,  an  FT  whose  registration  is 
suspended,  or  whose  trading  privileges 
at  all  contract  markets  where  he  had 
such  privileges  were  suspended,  would 
be  prohibited  from  engaging  in  FT 
activities  during  the  period  of 
suspension. 

1.  Brief  Interruptions  of  Trading 
Privileges 

The  preceding  paragraph  sets  forth 
the  general  rule  on  the  duration  of  FT 
registration.  Some  commenters  pointed 
out  that  FTs  often  have  pwriods  where 
they  are  temporarily  without  trading 
privileges  but  quickly  regain  such 
privileges,  and  that  such  circumstances 


>'  49  FR  8208.  8210  (March  S.  1984). 


"Currently.  IMFA  is  issuing  TLs  to  AP  applicants 
within  three  business  days  of  receipt  of  an 
application.  Of  course,  the  volume  of  applications 
received  by  NFA  at  any  particular  time  could  cause 
a  longer  period  of  time  to  pass  before  a  TL  is  issued. 
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should  not  require  re-registration. 
Certain  commenters  noted  that  FTs 
often  lease  their  trading  privileges  and 
there  may  be  periods,  such  as  at  a 
month-end,  where  a  lease  expires  and 
an  FT  needs  several  days  to  acquire  a 
new  lease  of  trading  privileges,  or  an  FT 
may  need  to  be  away  from  the  contract 
market  for  a  period  of  time  but  intends 
to  resume  trading  and  re-acquire  trading 
privileges  upon  his  return.  In  order  to 
avoid  unnecessarily  dupHcative 
paperwork  in  such  circumstances,  the 
Commission  has  modiBed  its  proposal 
to  amend  Rule  3.11(b).  As  adopted.  Rule 
3.11(b)  provides  that  if  an  FT  loses 
trading  privileges  at  all  contract  markets 
due  to  reasons  unrelated  to  any 
discipUnary  action  by  the  Commission 
or  a  contract  market,  and  his  registration 
is  not  revoked,  suspended  or 
withdrawn,  he  may  resume  acting  as  an 
FT.  and  his  registration  as  such  will  be 
deemed  to  continue,  if  he  is  granted 
trading  privileges  by  any  contract 
market  where  he  has  held  such 
privileges  within  the  preceding  sixty 
days.  No  new  Form  8-R  or  Form  3-R 
would  be  required  to  be  filed  solely  on 
the  basis  of  the  resumption  of  trading 
privileges.  FBs  will  be  provided  a 
similar  sixty-day  window  for  non- 
disciplinary  interruptions  of  trading 
privileges  of  sixty  days  or  less.  In  light 
of  these  modifications,  Rule  3.31(d)  has 
been  amended  to  provide  contract 
markets  sixty  rather  than  twenty  days  to 
report  cessations  of  trading  privileges. 

2.  Special  Re-registration  Procedures 

If  an  FT  were  to  lose  trading 
privileges  at  all  contract  markets  where 
he  had  such  privileges,  he  is  eligible  to 
receive  a  TL  to  act  as  an  FT  if  he  is 
granted  trading  privileges  at  any 
rontract  market  and  he  submits  a  new 
Form  8-R  and  fingerprint  card  to  NFA 
within  sixty  days  of  termination  of  the 
former  trading  privileges.  If  the  FT  is 
eligible  for  a  TL,  the  TL  would  be 
effective  upon  mailing  of  the  Form  8-R. 
fingerprint  card  and  proof  of  trading 
privileges  but  he  would  be  subject  to 
new  fiinesp  checks."  In  order  to  be 
eligible  to  receive  a  TL  upon  mailing, 
the  person "s  registration  as  an  FT  could 
not  be  su.cpended  or  revoked,  he  could 
not  be  subject  to  a  pending  adjudicatory 
proceeding  under  the  Act  or  have  been 
permitted  to  withdraw  a  registration 
application  after  institution  of  a 
proceeding  under  Rule  3.51  within  the 
preceding  year,  he  could  not  have  any 


new  "yes"  answers  to  the  disciplinary 
history  questions  on  Form  8-*  and  the- 
contract  market  that  has  granted  the 
new  trading  privileges  must  have  filed 
with  NFA  the  certification  referred  to  in 
Rule  3.40(c).  The  provisions  of  Rule 
3.11(c)(l)(ii)  as  proposed  and  the 
applicant's  certification  in  Form  8-R 
have  been  redrafted  so  that  the  FT  must 
certify  that  he  meets  these  conditions  if 
applying  for  special  registration  in  order 
to  receive  a  TL  upon  maiUng  of  the 
Form  8-R.  fingerprint  card  and  proof  of 
trading  privileges.  (Similar  drafting 
changes  have  been  made  to  Rule 
3.11(c)(l)(i)  and  Form  8-R  for  FBs.)  hi 
light  of  the  ability  to  resume  trading  at 
a  contract  market  where  one  previously 
had  trading  privileges  without  the  need 
to  file  a  new  Form  8-R  or  even  a  Form 
3-R  as  discussed  above,  the  provisions 
of  Rule  3.11(c)(1)  would  presumably 
only  be  utilized  where  an  FT  or  FB  is 
acquiring  trading  privileges  at  a  new 
contract  market. 

3.  An  FT  Seeking  to  Become  an  FB 

If  an  FT  were  to  lose  trading 
privileges  at  all  contract  markets  where 
he  had  such  privileges  and  wished  to 
register  as  an  FB,  the  same  special 
registration  procedures  as  discussed  in 
the  preceding  paragraph  would  apply 
only  if  that  person's  prior  registration 
had  not  been  conditioned  or  restricted 
and  he  had  never  answered  "yes"  to  any 
of  the  disciplinary  history  questions  on 
the  registration  application  form."  If 
such  person  had  ever  answered  "yes"  to 
such  a  question  or  had  his  registration 
conditioned  or  restricted,  even  if  he  was 
previously  registered  as  an  FT  despite 
the  "yes"  answer,  he  must  apply  for  FB 
registration  as  if  he  were  a  new 
applicant.  The  Commission  is  adopting 
Rule  3.11(c){l)(ii)(D)  so  that  such  a 
person's  entire  fitness  history  would  be 
subject  to  reconsideration.*'  The 
Commission's  reconsideration  of  any 
issue  raised  by  such  an  answer  would 
take  into  account  that  the  person  had 
previously  answered  "yes"  and  that 
such  answer  had  been  previously 
passed  upon  in  a  prior  fitness  inquiry." 

An  FT  who  mamtains  trading 
privileges  continuously  at  any  contract 
market  could  be  registered  as  an  FB 
upon  mailing  of  a  Form  3-R  to  NFA 
only  if  his  registration  is  not 


"  An  FB  losing  all  trading  privilege*  could  be 
eligible  for  a  TL  to  act  as  an  FB  at  any  contract 
market  under  similar  conditions,  and  net  simply  to 
act  as  an  FT  a*  is  the  case  for  a  TL  granted  where 
the  FB  had  not  been  registered  within  the  preceding 
sixty  days,  as  discussed  infra. 


*•  It  would  be  extremely  unlikely  for  a 
conditioned  or  restricted  FT  never  to  have 
answered  "yes"  to  a  disciplinary  history  question. 

'^  Rule  3.1  l(cKlKii)(D)  is  substanUvely  the  same 
as  proposed  Rule  3  ll(cMl)(iiKE)  and  the  change  in 
paragraph  designation  is  a  result  of  the  redrafting 
discussed  above. 

'■The  procedures  are  similar  to  those  now  in 
place  for  an  AP  transferring  to  a  new  sponsoring 
firm.  See  Coromiision  Rule  3.12(d),  17  CFR  3.12(d) 
(1992).  a*  amended  by  S7  FR  23136.  2314S-46. 


conditioned  or  restricted  and  he  never 
had  answered  "yes"  to  any  of  the 
disciplinary  history  questions.  If  an  FT 
wished  to  become  an  FB  at  the  same 
contract  market  as  that  at  which  he  acts 
as  an  FT  but  had  ever  answered  "yes" 
to  disciplinary  history  questions  or  had 
his  registration  conditioned  or 
restricted,  he  must  apply  for  such  FB 
registration,  like  any  new  applicant,  by 
filing  a  new  Form  8-R  and  fingerprint 
card.  However,  the  rules  allow  a  transfer 
from  FB  to  FT  by  means  of  a  Form  3- 
R,  so  long  as  there  is  no  break  in  the 
continuity  of  trading  privileges  (i.e..  an 
FB  has  privileges  only  at  Exchange  A 
and  desires  to  leave  Exchange  A  at  the 
close  of  Friday's  trading  session  and 
start  trading  as  an  FT  at  Exchange  B  the 
following  trading  session)."  A  Form  3- 
R  could  also  be  used  by  an  FT  in  the 
following  situations:  (1)  To  report  the 
granting  of  trading  privileges  at  an 
additional  contract  market;  and  (2)  to 
move  as  an  FT  from  one  contract  market 
to  another  with  no  break  in  the 
continuity  of  trading  privileges. 

4.  Updating  Registration  Information 

The  Commission  has  aLso  amended 
Rule  3.31  to  include  FTs,  applicants  for 
registration  as  FTs  and  tho.se  operating 
as  FTs  pursuant  to  no-action  relief 
under  Rule  1.66  so  that  these  persons 
will  be  required  to  update  their 
registration  information  promptly  like 
other  registrants  and  applicants.  Rule 
3.31  requires  deficiencies,  inaccuracies 
and  changes  to  information  on  Form  8- 
R  or  a  supplemental  statement  thereto  to 
be  promptly  reported  to  NFA  on  Form 
3-R.  The  Commission  ahso  proposed 
that  FTs  be  subject  to  a  procedure  for 
review  of  registration  information 
comparable  to  that  for  FBs  (See 
Commission  Rule  3.11(d)  as  amended 
by  57  FR  23136.  23140  and  as  further 
amended  below)  but  that  the  review 
cycle  be  every  three  years,  as  opposed 
to  the  two-year  cycle  currently  in  effect 
for  FBs."  The  Commission  requested 


"  However,  if  there  is  any  break  in  trading 
privileges,  even  for  one  day,  a  new  Form  8-R  and 
fingerprint  card  would  be  required. 

""The  ConfereiKe  Committee  Report  stales  thai; 

[Wlhile  current  Commission  rules  require  that 
floor  brokers  must  renew  their  reKistration  every 
two  years,  such  frequent  renewals  are  not  needed 
to  fulfill  the  purposes  underlying  the  registration  of 
floor  traders.  The  central  goal  of  requiring 
registration  of  floor  traders  is  to  assure  that  these 
individuals  are  subfect  to  the  same  background 
fitness  checks  as  other  Commission  registrants  and 
to  allow  the  Commission  to  act  with  respect  to  the 
person's  registration  in  appropnaie  cases.  The 
Conferees  encourage  the  Commission  to  develop 
means  of  maintaining  the  up-to-dale  status  of  floor 
trader  registrations  that  are  less  froqiienl  than  the 
system  of  two-year  renewals  required  of  floor 
l)rokers  who  execute  purchases  and  sales  for 
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comment  as  to  whether  it  would  be  less 
burdensome  for  the  review  cycle  for  FTs 
to  be  the  same  as  for  FBs,  i.e.,  every  two 
years.  The  commenters  who  addressed 
this  issue  said  Lhe  review  of  registration 
information  cycles  for  FBs  and  FTs 
should  be  uniform,  either  every  three 
years  for  FBs  and  FTs  or  two  years  for 
FBs  and  four  years  (i.e.,  every  other  FB 
cycle)  for  FTs.  The  Commission  has 
determined  to  conform  the  cycles  for 
review  of  registration  information  at 
every  three  years  for  FBs  and  FTs  and 
believes  this  is  consistent  with  the 
Congressional  intent  cited  above. 

The  Commission  also  proposed  to 
amend  Rule  1.62(b)  to  require  contract 
markets  to  notify  the  Commission  about 
Section  8a(2)  statutory  disqualifications 
regarding  FTs  within  ten  business  days 
of  the  date  upon  which  the  contract 
market  first  knows  of  such  facts  (unless 
such  facts  concern  a  Commission 
initiated  enforcement  action)  and  of 
terminations  of  FT  privileges  for  cause 
under  Commission  Rule  9.11(c).  One 
commenter  suggested  that  if  a  statutory 
disqualification  were  based  on  the  same 
facts  as  a  Commission  enforcement 
action,  even  if  the  Commission  were  not 
a  party  to  the  action  resulting  in  the 
statutory  disqualification,  the  contract 
market  should  not  be  required  to  report 
the  disqualification  under  Rule  1.62(b). 
The  Commission  does  not  believe  that 
such  an  expansive  exception  can  be 
made  without  undennining  the  utility  of 
the  reporting  requirement  and  the 
amendments  to  Rule  1.62(b)  in  this 
regard  are  adopted  as  proposed.  The 
Commission  has,  however,  made  two 
modifications  to  the  proposed 
amendment  to  Rule  1.62(b)  in  response 
to  comments  received.  If  an  FT  or  FB  is 
a  member  of  more  than  one  contract 
market,  only  the  contract  market  taking 
disciplinary  action  need  report  such 
action  under  Rule  1.62(b),  and  such 
reports  can  be  made  by  facsimile 
transmission  and/or  first  class  mail  or 
equivalent  means. 

5.  Other  Matters 

The  Commission  has  adopted 
technical,  conforming  changes  to  certain 
other  rules  to  include  references  to  FTs 
where  there  are  references  to  FBs, 
including:  Rule  3.4  (which  provides  that 
registration  in  one  capacity,  such  as  FT, 
does  not  include  registration  in  any 
other  capacity,  such  as  FB,  but  that  an 
FB  need  not  also  register  as  an  FT  to  act 
as  such);  Rule  3.21  (fingerprint 
exemptions);  Rule  3.33  (withdrawal 


from  registration); "  appendix  A  to  part 
3  (interpretative  statement  with  respect 
to  fitness  determinations);  Rule  10.1 
(Commission  Rules  of  Practice)  and 
Rule  145.6  (public  availability  of 
registration  records). 

The  Commission  also  notes  that  FTs 
and  those  considering  applying  for 
registration  as  FTs  should  familiarize 
themselves  generally  with  the 
Commission's  part  3  registration  rules. 
Even  though  some  part  3  provisions  do 
not  appear  in  this  release  oecause 
amendment  thereof  is  unnecessary, 
those  provisions  may  nevertheless  be 
applicable  to  FTs.  The  Commission 
notes  particularly  Rules  3.1 
(definitions),  3.2  (registration  processing 
by  NFA;  notification  of  registration), 
3.22  (supplemental  filings),  and  3.30 
(current  address  for  purpose  of  delivery 
of  communications  from  the 
Commission  or  NFA).  The  Commission 
further  notes  that  although  only  certain 
portions  of  subparts  B  and  C  of  part  3, 
which  deal  with  TLs  and  denial, 
suspension  or  revocation  of  registration, 
respectively,  are  being  amended,  FTs 
and  potential  applicants  should 
familiarize  themselves  with  all  of  the 
provisions  of  these  subparts,  such  as 
termination  of  a  TL  and  the  procedural 
aspects  of  an  adverse  registration  action. 
Those  provisions  of  the  Commission's 
rules  that  do  not  appear  in  this  release 
may  be  found  at  title  17  of  the  Code  of 
Federal  Regulations,  as  amended  by  57 
FR  23136  (June  2, 1992). 

The  Commission  also  wishes  to  note 
that  it  is  adopting,  as  proposed, 
amendments  to  recently  adopted  Rules 
3.60  and  3.64  to  incorporate  FTs  and 
applicants  for  registration  as  FTs  into 
the  Commission's  procedures  for 
adverse  registration  actions  and  for 
lifting  or  modifying  conditions  or 
restrictions  on  registration.^"  Currently, 
an  FB  subject  to  conditions  or 
restrictions  on  his  registration  may  be 
supervised  by  another  FB  who  meets 
certain  criteria  set  forth  in  the  rule.^* 


customer  accounts.  See  H.R.  Rep.  No.  978. 102d 
Cong  .  2d  Sets.  59  (1992). 


'"The  Commission  has  amended  Rule  3.33  lo 
pennit  FTs  lo  request  withdrawal  from  registration 
using  a  new  Form  8-W.  The  current  withdrawal 
form.  Form  7-W,  remains  applicable  to  firms 
requpsting  withdrawal,  btit  any  FT  or  FB  requesting 
withdrawal  must  use  Form  ft-W.  The  use  of 
different  forms  for  firm  and  individual  withdrawal 
requests  parallels  the  use  of  Form  7-R  by  firmi  and 
Form  8-R  by  individuals  when  applying  for 
registration.  This  applies  only  to  voluntary 
withdrawals.  FTs  or  FBs  will  be  required  to  file  a 
copy  of  Form  8-W  with  each  contract  market  on 
which  they  hold  trading  privileges.  Where  the 
contract  market  terminates  trading  privileges,  notice 
of  such  termination  is  required  to  be  provided  to 
NFA  within  sixty  days  under  Rule  3.31(d). 

'"57FR  23136,  23152-55. 

"  The  criteria  for  a  supervisor  under  the  rule 
amendments  are  that  such  person  not  be  subject  to 
a  pending  adjudicatory  proceeding  pursuant  lo  the 


Sponsors  of  conditionally  registered   - 
APs  or  FBs  usually  are  the  registrant's 
employer.  The  Commission  has  clarified 
the  rules  to  provide  that  if  a 
conditionally  registered  FB  has  an 
employer,  the  employer  must  act  as  the 
special  supervisor.  FTs,  however,  trade 
for  their  own  accounts,  and  the 
supervisory  relationships  typically 
present  for  APs  and  FBs  do  not  exist.  In 
the  absence  of  such  routine  supervisory 
relationships,  the  Commission  has 
considered  what  other  entities  may  be 
appropriate  suj>ervisors  for  conditional 
registration  purposes.  The  contract 
market  which  has  granted  the  Fr 
trading  privileges  or  the  clearing 
member  who  handles  the  FT's  account 
have  existing  relationships  with  the  FT. 
The  amendments  to  Rule  3.60  permit  a 
conditioned  or  restricted  FT  to  be 
supervised  by  the  contract  market  that 
has  granted  trading  privileges  to  the  FT 
or  by  an  officer  of  the  FT's  clearing 
member  if  such  officer  is  registered  or 
listed  as  a  principal  of  a  registrant  under 
the  Act,  although  a  conditioned  or 
restricted  FB  could  continue  to  be 
supervised  by  another  FB  as  described 
above.  A  person  barred  from  service  on 
self-regulatory  organization  governing 
boards  or  committees  under  Rule  1.63  is 
also  barred  from  acting  as  a  supervisor 
under  the  amendments  to  Rule  3.60,  as 
is  currently  the  case  for  a  supervisory 
FB. 

The  Commission  specifically 
requested  comment  as  to  how  a  program 
for  supervision  of  a  conditioned  or 
restricted  FT  should  be  structured  and 
whether  other  persons  should  be 
permitted  to  act  as  supervisors  of  FTs 
with  conditioned  or  restricted 
registrations.  The  commenters  who 
addressed  this  issue  generally  supported 
the  Commission's  proposal.  Some 
contract  markets  indicated  that  it  is 
unlikely  that  they  would  ever  assume 
such  supervisory  responsibility  but 
noted  that  in  some  circumstances  this 
alternative  could  be  useful.  The 
Commission  also  notes,  in  response  to 
another  contract  market  commenter, 
that  the  rules  do  not  require  a  contract 
market  to  assume  supervisory  duties  for 
an  FT  with  a  conditional  or  restricted 
registration  but  simply  make  that  option 
available. 


provisions  of  sections  6(c),  6(d),  6c,  6d,  Sa  or  9  of 
the  CEAct  and  not  be  barred  from  service  on  SRO 
boards  or  committees  based  on  disciplinary  history. 
See  amendments  to  Rule  3.60(b)(2)(i)  (A)  and  (C). 
These  amendments  are  technical  and  conforming  in 
nature,  and  the  amendment  to  Rule  3.60(b)(2)(i)(A) 
is  necessitated  by  section  209(a)(1)  of  the  1992  Act 
redesignating  subsections  (a)  through  (d)  of  section 
6  of  the  CEAct  as  subsections  (b)  through  (e), 
respectively.  That  1992  Act  provision  also 
necessitates  the  amendments  to  Rules  1.10(j)(2)(ii), 
3.12(d)(l)(iv)  and  3.12(iHl)(iv)  herein. 
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The  Commission  has  also  added  a 
new  paragraph  (1)  to  Rule  3.60  to 
provide  that  in  addition  to  any  action 
with  respect  to  the  undertaking  itself, 
the  failure  of  a  supervisor  to  fulfill  its 
obligations  with  respect  to  supervision 
or  monitoring  of  any  conditioned  or 
restricted  registrant  as  agreed  to  in  the 
'  Supplemental  Sponsor  Certification 
Statement  may  be  deemed  a  violation  of 
Rule  3.60."  (This  rule  would  also  apply 
to  sponsors  of  conditioned  or  restricted 
APs.)  One  contract  market  su^ested 
deletion  of  any  reference  to  a  contract 
market  in  Rule  3.60(1)  and  other 
commenters  sought  clarification  that  a 
strict  liability  standard  with  respect  to 
supervisory  resjjonsibility  for  a 
conditionally  registered  FT  would  not 
be  applied.  The  Commission  reiterates 
that  nothing  requires  a  contract  market 
to  act  as  a  special  supervisor  under  Rule 
3.60.  However,  if  a  contract  market  does 
undertake  that  responsibility,  it  should 
generally  be  held  to  the  same  standard 
as  other  supervisors. 

III.  Matters  Related  to  FBs 

As  referred  to  above,  the  Commission 
has  adopted  certain  rule  amendments 
applicable  to  FBs.  Rule  3.40  has  been 
amended  to  permit  applicants  for 
registration  as  an  FB  to  receive  a  TL  to 
act  as  an  FT  on  essentially  the  same 
basis  as  an  AP  can  receive  a  TL. 
Generally,  TLs  have  not  been  available 
to  FB  apphcants.  The  Commission's 
Division  of  Trading  and  Markets  has 
previously  granted  no-action  relief  to  a 
limited  category  of  FB  applicants  who 
would  trade  only  for  the  proprietary 
accounts  of  their  employers  pending  the 
grant  of  registration,  where  the 
employer  is  not  engaged  in  any  public 
customer  business,  is  not  a  vehicle  for 
public  participation  in  securities  or 
commodity  interests  and  does  not  sell 
partnership  interests  or  other  interests 
to  the  public.^^ 

Certain  commenters  urged  the 
Commission  to  allow  FB  applicants  to 
receive  TLs  to  act  as  FBs,  not  merely  as 
FTs.  The  Commission  notes  that  FB 
applicants,  except  for  those  who  are  the 
subject  of  Advisory  92-1  referred  to 
above  and  other  FB  applicants  who  will 
be  supervised  by  their  employer,  may 
not  have  supervisors  or  guarantors. 


"Responsibility  for  this  violation  would  be  in 
addition  lo  the  responsibility  of  the  supervisor 
directly  arising  from  the  undertaking  or  under  Rule 
166.3. 

"CFTC  Advisory  No.  92-1.  (Current  Binder) 
Comm.  Put  L.  Rep.  (CCH)  125.334  (July  10.  1992). 
The  Commission  is  also  adopting  certain 
amendments  to  Rules  3.42  and  3.46  so  that  the 
bases  for  terminations  of  TU  for  APs.  FBs.  FTs  and 
guaranteed  introducing  brokers  will  be  consistent 
and  so  thai  the  Commission's  rules  and  NFA's  rules 
in  this  area  will  be  consistent. 


unlike  APs  or  guaranteed  introdutdng 
brokers.  The  Commission  has  therefore 
determined  to  restrict  TLs  for  FB 
applicants  to  FT  activity  except  where 
the  FB  applicant  is  trading  the 
proprietary  account  of  his  employer. 
This  modification  of  the  TL  procedure 
as  proposed  will  increase  the  number  of 
FB  applicants  eligible  for  the  relief 
provided  under  Advisory  92-1  by 
eliminating  various  restrictions  on  the 
activities  of  employer  firms.  Thus,  until 
those  FB  applicants  have  completed  the 
full  fitness  checks,  the  Commission  does 
not  believe  it  is  appropriate  at  this  time 
to  allow  them  to  deal  directly  with 
customer  orders  except  in  the 
circumstance  where  a  temporarily 
licensed  FB  trades  for  his  firm's 
account.  However,  after  fiulher 
experience  is  gained  with  respect  to 
temporary  licensing  of  FB  applicants, 
the  Commission  may  revisit  this  issue  to 
determine  whether  TLs  for  full  FB 
activity  should  be  available  to  such 
applicants.  The  Commission  will, 
however,  permit  those  FB  applicants 
using  the  special  registration  procedures 
described  below  to  obtain  TLs  to  act  as 
FBs,  since  those  applicants  will  have 
been  previously  registered  within  the 
preceding  60  days. 

The  Commission  has  amended  the 
special  registration  procedures  under 
Rule  3.11(c)  applicable  when  an  FB's 
registration  has  terminated  within  the 
preceding  sixty  days  and  he  seeks  to 
register  again  as  an  FB.  Currently,  so 
long  as  the  FB's  registration  has  not 
been  revoked  or  suspended,  he  would 
be  granted  registration  upon  mailing  of 
a  new  Form  8-R  and  fingerprint  card  to 
NFA.  An  AP  in  analogous 
circumstances  under  Commission  Rule 
3.12(d)  only  obtains  a  TL  upon  mailing 
of  a  new  Form  8-R  and  fingerprint  card. 
Since  there  have  previously  been  no  TLs 
for  FB  applicants,  there  has  been  no 
method  to  give  an  FB  in  these 
circumstances  a  TL  and  he  was  given  a 
new  registration,  a  more  favorable  result 
than  for  a  similarly  situated  AP.  The 
Commission  believes  that  an  FB  seeking 
re-registration  as  an  FB  within  sixty 
days  of  termination  of  his  previous 
registration  should  be  treated  similarly 
to  an  AP  and  eligible  for  a  TL  to  act  as 
an  FB  upon  mailing  of  a  new  Form  8- 
R  and  fingerprint  card.**  In  addition, 


>*  Certain  commenters  staled  thai  full  re- 
registralion  as  an  FB  should  be  available  upon 
mailing  of  the  new  Form  8~R  and  fingerprint  card. 
As  noted  above,  the  Commission  has  modified  its 
proposal  insofar  as  il  would  have  restricted 
applicants  for  FB  registration  using  special 
registration  procedures  lo  a  TL  lo  act  as  an  FT  only. 
Under  Rule  3.11(cKlMi)  as  adopted,  such  applicants 
may  obtain  a  TL  to  act  as  an  FB.  However,  the 
Commission  believes  that  full  re-registration  should 
awail  new  fitness  checks. 


such  an  FB  would  be  required  to  certify 
that  he  meets  standards  similar  to  those 
of  an  AP  under  Rule  3.12(d):  (1)  His 
registration  as  an  FB  could  not  be 
suspended  or  revoked;  (2)  he  could  not 
be  subject  to  a  pending  adjudicatory 
proceeding  under  the  Act  or  have  been 
permitted  to  withdraw  a  registration 
application  after  institution  of  a 
proceeding  under  Rule  3.51  within  the 

E receding  year;  and  (3)  he  could  not 
ave  any  new  "yes"  answers  to  the 
disciplinary  history  questions  on  Form 
8-R. 

The  Commission  has  also  amended 
recently-adopted  Rule  3.n(d)  with 
respect  to  the  review  of  FB  registration 
information."  As  noted  above,  the 
review  cycle  will  be  on  a  triennial  rather 
than  biennial  basis.  The  Commission 
has  also  determined  to  amend  Rule 
3.11(d)  to  provide  that  NFA  shall 
furnish  each  FB  with  a  printout  of 
current  data  in  NFA's  registration 
database  and  require  that  an  FB  make  a 
filing  with  NFA  only  if  the  printed 
information  is  incorrect.  In  the  case  of 
incorrect  information,  the  FB  must 
indicate  in  writing  what  corrections 
need  to  be  made  and  a  failure  to  do  so 
will  be  deemed  a  violation  of 
Commission  rules,  much  like  a  failure  to 
report  under  Rule  3.31  changes  in 
registration  information  previously 
provided  to  NFA.  IF  no  corrections  are 
necessary,  no  further  action  by  the  FB 
is  required.  Therefore,  if  an  FB  does  not 
return  the  printout  provided  by  NFA, 
the  FB's  registration  will  continue  in 
effect  and  he  will  be  deemed  to  have 
certified  the  current  information  as 
correct  and  not  be  deemed  to  have 
requested  a  withdrawal  from 
registration  unless  NFA  takes  some 
further  action. 

The  Commission  also  wishes  to  point 
out  that  all  registrants  and  applicants  for 
registration,  including  FBs,  have  an 
obligation  under  Rule  3.31  to  report 
promptly,  by  means  of  a  Form  3-R,  any 
deficiency,  inaccuracy  or  change  in  the 
registration  information  previously 
provided  to  NFA.  This  will  continue  to 
be  the  primary  means  used  to  maintain 
an  accurate  and  current  registration 
database  for  the  benefit  of  all  users. 

IV.  Role  of  Contract  Markets 

As  noted  above,  under  Rule  1.66(a), 
contract  markets  have  a  key  role  in 
obtaining  no-action  relief  for  FTs  who 
received  trading  privileges  on  or  before 
April  26, 1993  and  who  retain  such 
privileges  as  of  that  date.  Each  contract 
market  must  submit  a  list  of  such 

Eersons  to  NFA,  including  name,  date  of 
irth,  social  security  number  and  known 
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statutory  disqualifications  under  section 
Ba(2)  of  the  C^IAct,  signed  by  the  chief 
operating  officer  of  the  contract  market, 
as  well  as  a  supplemental  statement 
referred  to  above  regarding  persons 
subject  to  section  82(2)  statutory 
disquahfications,  by  April  26. 1993. 
These  lists  should  not  include  registered 
FBs,  but  should  include  all  FTs  who 
received  trading  privileges  on  or  before 
April  26,  1993.  even  if  such  FTs  also 
have  trading  privileges  at  another 
contract  market.  This  process  is  directly 
relevant  to  the  contract  market  as  well 
as  the  FT,  since  under  the  amendments 
to  Rule  1.62  adopted  herein,  a  contract 
market  is  generally  required  to  bar  from 
acting  as  an  FT  any  person  not 
registered  or  temporarily  licensed  as 
such.  Thus,  a  contract  market  must  bar 
from  acting  as  an  FT  a  person  whose 
name  is  not  included  on  the  Usts 
referred  to  herein  and  would  be  subject 
to  enforcement  action  for  failure  to  do 
so.  Commission  staff  will  check  trade 
register  data  against  theses  lists  to 
confirm  compliance. 

The  Commission  also  notes,  as  stated 
above,  that  persons  whose  names  appear 
on  the  contract  market  lists  who  do  not 
file  a  Form  8-R  and  fingerprint  card 
within  the  time  allotted  will  lose  their 
no-action  status  and  would  then  be 
required  to  be  barred  from  acting  as  an 
FT  by  the  contract  market.  Further,  no- 
action  status  will  tenninate  as  to  a 
person  whose  name  appears  on  a 
contract  market  list  if  an  interim  order 
is  issued  by  any  ALJ  under  Rule  1.66(b) 
suspending  the  no-action  position  as  to 
the  FT  or  if  the  registration  application 
is  withdrawn. 

The  Commission  has  also  adopted  in 
the  form  in  which  proposed  the 
requirement  that  in  order  for  FTs  and 
FBs  to  be  eligible  for  TLs.  the  contract 
market  that  has  granted  trading 
privileges  must  file  with  NFA  the 
certification  under  Rule  3.40(c) 
discussed  above. 

The  Commission  anticipates  that 
beyond  merely  fulfilling  their 
obligations  under  the  rules,  contract 
markets  may  provide  valuable 
assistance  to  FTs  and  FT  applicants  in 
meeting  their  new  registration 
obligations. 

The  Commission  has  also  adopted,  as 
proposed,  an  amernhnent  to  Rule  1.62  to 
require  each  contract  market  to  have  in 
effect  and  enforce  rules  which  require 
ethics  training  of  FBs  and  FTs,  as 
discussed  more  fully  below. 

V.  Role  of  NFA 

As  noted  above,  the  Commission  has 
issued  an  Order  authorizing  NFA  to 
assume  the  responsibility  for  processing 
applications  for  registration  as  an  FT 


and,  where  appropriate,  grant  TLs  and 
registration  as  an  FT  in  accordance  with 
the  standards  established  by  the  CEAct 
and  Commission  rules  promulgated 
thereunder.  The  Commission  has  further 
authorized  NFA  to  establish  and 
maintain,  on  behalf  of  the  Commission, 
a  system  of  records  regarding  FTs  and 
to  serve  as  the  official  custodian  of  those 
Commission  records.'"  The  Commission 
has  not,  however,  authorized  NFA  to 
deny,  condition,  suspend,  restrict  or 
revoke  FT  registrations.  NFA's  authority 
with  respect  to  FTs  is  thus  similar  to 
that  currently  in  effect  with  respect  to 
FBs,  other  than  the  authority  with 
respect  to  TLs.'' 

The  effect  of  the  Commission's  Order 
authorizing  NFA  to  perform  registration 
processing  functions  with  respect  to  FTs 
is  that  FT  applicants  and  FTs  must  file 
all  of  their  registration  materials  (Form 
8-R,  fingerprint  card,  proof  of  contract 
market  trading  privileges,  supplemental 
information  concerning  disciplinary 
history,  and  Form  3-R)  with  NFA. 
Where  it  is  appropriate  for  NFA  to  grant 
a  TL  or  registration,  it  will  do  so.** 
However,  if  derogatory  information  is 
disclosed  by  the  FT  or  applicant  for 
registration  as  an  FT,  or  if  derogatory 
information  is  uncovered  during  the 
fitness  checks,  such  information  will  be 
forwarded  to  the  Commission.  It  is  the 
Commission's  responsibility  to  review 
such  information  and.  where 
appropriate,  institute  adverse  actions 
that  could  lead  to  denying, 
conditioning,  suspending,  restricting  or 
revoking  FT  registration.'*  The 
Commission  may  provide  guidance  to 
NFA  in  the  review  of  such  information. 

The  Commission  envisions  that  NFA, 
like  the  contract  markets,  will  serve  as 
a  resource  for  FTs  and  FT  applicants  in 
meeting  their  new  registration 
obligations.  The  NFA  prepares  the 
necessary  forms  referred  to  above  as 
well  as  booklets  regarding  the 
registration  process.  These  can  be 


^''  Elsewhere  in  this  edition  of  the  Federal 
Regifter.  the  Conuuission  has  published  a  Notice 
under  the  Privacy  Act  of  1974  of  modified 
descriptions  of  systems  of  records  to  incorporate 
rocof  dhi  applicable  to  FTs. 

"  SI  FR  34490  (September  29. 19«6).  The 
Commission's  Order  also  authorizes  NFA  to  giant 
TLs  to  applicants  for  registration  as  FBs  to  act  as 
FTs  (jnd  to  act  as  FBs  under  the  special  registration 
procedures)  and  to  terminate  TLs  pending  a 
registration  determinatioo  where  appropriate. 

^"  In  order  to  grant  TLs  to  applicants  for 
registralioa  as  FTs  or  FBs.  NFA  must  have  on  file 
from  the  contract  markM  that  has  grantsd  trading 
privileges  a  certirtcation  aa  to  its  review  of  an 
applicant's  employment,  credit  and  other  history  in 
connsctioa  with  the  granting  of  trading  privileges, 
as  discussed  supta. 

"  As  noted  above,  the  ComntissioD  may  consider 
authorizing  NFA  to  taka  adverse  actions  against  FTs 
and  FBs  at  a  later  date. 


obtained  through  NFA's  Informatioo 
Center,  which  can  be  reached  at  800- 
621-3570  (outside  Illinois),  800-572- 
9400  (inside  Illinois),  or  312-781-1410. 
Information  Center  personnel  are  also 
available  to  answer  individual 
questions. 

Following  disciission  with  the 
Commission's  staff,  NFA  has  made 
conforming  changes  in  registration 
forms  and  processing  procediires.** 
NFA  has  also  adopted  conforming 
amendm«its  to  its  registration  niles  to 
take  account  of  final  Commission  rules 
in  this  regard,  and  those  rules  have  been 
separately  approved  by  the  Commission. 

VI.  Ethics  Training  for  Registrants 

Section  210  of  the  1992  Act  adds  a 
new  paragraph  (b)  to  section  4p  of  the 
CEAct  mandating  ethics  training  for 
re^strants.*'  That  provision  states  that: 

The  Commission  shall  issue 
regulations  to  require  new  registrants, 
within  6  months  after  receiving  such 
registration,  to  attend  a  training  session, 
and  all  other  registrants  to  attend 
periodic  training  sessions,  to  ensure  that 
registrants  understand  their 
responsibilities  to  the  public  under  (tiie 
CEAct],  including  responsibilities  to 
observe  just  and  equitable  principles  of 
trade,  any  rule  or  regulation  of  the 
Commission,  any  rule  of  any 
appropriate  contract  market,  registered 
fiitures  association,  or  other  self- 
regulatory  organization,  or  any  other 
applicable  Federal  or  State  law,  rule  or 
regulation. 

To  implement  this  provision,  the 
Commission  proposed  new  Rule  3.34, 
which  provides  that  any  individual 
registered  as  a  futures  commission 
merchant  (FCM),  introducing  broker 
(IB),  commodity  trading  advisor  (CTA), 
commodity  pool  operator  (CPO), 
leverage  transaction  merchant  (LTM),  as 
well  as  all  APs,  or  FBs  or  Flis  must 
attend  ethics  training  directed  towards 


*"Th«  basic  changes  made  to  Form  S-R  aia 
revisions  to  make  reference  to  FTs. 

*''  Section  210  of  the  1992  Act  identifled  the  class 
of  persons  subject  to  the  ethics  training  requirement 
as  "registrants."  The  Conference  Committee  Report 
also  refers  to  "registrants"  in  its  discission  of  the 
ethics  training  raquirsraent.  See  H.R.  Rep.  No.  97S. 
102  Cong..  2d  Sess.  60  (1992). 

Commission  registrants  include  both  natural 
persons  and  firms.  The  Commission  is  interpreting 
the  term  "registrant"  as  used  in  Section  210  to 
maon  natural  persons  including  APs  and  principals 
of  firms  to  tha  extent  that  such  principals  axe 
required  to  be  registered  as  APs  pursuant  to  tba 
Commission's  interpretive  statement  concenung  the 
scope  of  the  registration  reqairement  of  Section  4k 
of  the  Act  as  it  applies  to  all  individuals  in  the  Une 
of  supervisory  authority  with  respect  to  persons 
rerjiiired  to  register  as  APs  uiuier  the  Act.  See 
inlr^qjratative  Statement  Regarding  the  Scope  of  the 
Term  "Supervision"  in  the  Associated  Parson 
Ragtstiation  Requirenieot.  45  FR  54032  (August  14. 
1980). 


Federal  Register  /  Vol.  58.  No.  71  /  Thursday,  April  15.  1993  /  Rules  and  Regulations        19585 


the  responsibilities  described  in  section 
210  ofthe  1992  Act." 

The  Commission  proposed  to  provide 
some  further  guidance  as  to  the  types  of 
issues  which  could  be  addressed  in 
ethics  training  by  reference  to  the 
subjects  referred  to  in  the  International 
Conduct  of  Business  Principles*' 
developed  by  Working  Party  No.  8  of  the 
Technical  Committee  of  the 
hitemational  Organization  of  Securities 
Commissions  (IOSCO),  which  was 
adopted  in  June,  1990.  Certain 
commenters  objected  to  incorporation  of 
those  principles  into  Rule  3.34  and 
suggested  that  the  IOSCO  principles  be 
used  as  guidelines  rather  than  specific 
requirements.  The  Commission  wishes 
to  clarify  that  the  IOSCO  principles 
were  meant  to  serve  as  a  resource  to 
provide  guidance  for  ethics  trainers  and 
complement  the  broad  wording  in 
section  210  of  the  1992  Act  and  were 
not  ii^ended  as  specific  content 
requirements.  The  Commission  has 
modified  the  text  of  proposed  Rule  3.34 
to  clarify  this  point. 

The  Commission's  proposal  also 
indicated  that  training  should  be 
designed  to  focus  on  those  functions 
performed  by  the  category  of  registrant 
receiving  instruction.  One  commenter 
stated  that  ethics  training  should  be 
general  and  not  related  to  a  specific 
registration  category,  likening  this  to  a 
general  proficiency  test.  The 
Commission  believes,  as  its  proposal 
reflected,  that  training  should  be 
focused  to  some  extent  on  a  person's 
registrant  category,  although  there  will 
obviously  be  certain  principles  and 
issues  common  to  all  registrants. 
However,  training  for  FTs  and  FBs,  for 
example,  who  are  not  subject  to  NFA's 
proficiency  testing  requirement,  should 
devote  greater  attention  to  issues 
relating  to  contract  market  operations 
than  training  of  APs,  which  would  have 


**  These  responsibilities  are  to  observe  just  and 
equitable  principles  of  trade,  any  rule  or  reguiation 
of  the  Commission,  any  rule  of  any  appropriate 
contract  market,  registered  futures  association,  or 
other  self-regulatory  organization,  or  any  other 
applicable  federal  or  stale  law,  rule  or  regulation. 
In  this  cxwnection,  reference  to  Commission 
interpretations  and  decisions  with  respect  to 
specific  fact  situations  may  be  helpful. 

*'  These  principles  encompass  concepts  such  as: 
To  act  honestly  and  fairly  and  with  due  skill,  care 
and  diligence  in  the  best  interests  of  customers  and 
the  integrity  of  the  market;  to  have  and  employ 
effectively  the  resources  and  procedures  which  are 
needed  for  the  proper  performance  (including 
supervision)  of  business  activities;  to  know  your 
customer's  financial  situation  and  investment 
experience;  to  disclose  relevant  material 
information  in  dealings  with  customers;  and  to 
avoid  conflicts  of  interests  and  when  they  caimot 
be  avoided,  to  require  disclosure  to  the  customer 
and  authorization  to  continue  handling  the 
customv's  business  if  permitted  under  the  Act  and 
Commission  regulations. 


greater  concentration  on  sales  practice 
issues. 

The  Commission  also  proposed  that 
an  individual's  initial  training  be  at 
least  four  hours  in  duration  and  that 
periodic  training  thereafter  be  at  least  a 
one-hour  se.ssion  every  three  years.  As 
to  the  time  period  within  which  such 
training  must  be  taken,  the  Commission 
proposed  a  general  framework  of  six 
months  following  registration,  as 
mandated  by  the  1992  Act,  and  there- 
after every  three  years.  However,  several 
exceptions  to  these  requirements  were 
proposed.  The  proposals  stated  that  if  a 
person  is  registered  when  Rule  3.34 
becomes  effective,  or  if  a  person 
becomes  registered  after  Rule  3.34 
becomes  effective  and  has  been 
registered  at  any  time  during  the  two- 
year  period  immediately  preceding  the 
date  such  individual's  most  recent 
application  for  registration  was  received 
by  NFA.**  the  person  would  not  be 
considered  a  "new"  registrant  and, 
accordingly,  would  be  subject  only  to 
the  periodic  three-year  training 
requirement. 

Certain  contract  market  commenters 
stated  that  duration  and  frequency  of 
training  should  be  at  the  contract 
market's  discretion;*'  other  commenters 
supported  the  Commission's  proposal  in 
this  area.**  The  contract  market 
commenters  also  inquired  as  to  the 
treatment  of  FTs  who  qualify  for  no- 
action  relief  under  Rule  1.66  with 
respect  to  ethics  training.  In  light  of 
these  comments,  and  its  own 
reconsideration  of  these  matters,  the 
Commission  has  adopted  the  following 
requirements  in  Rule  3.34  to  clarify  the 
requirements  for  ethics  training:  (1)  An 
individual  who  is  registered  as  of  April 
26, 1993  or  who  qualifies  for  no-action 
relief  under  Rule  1.66  and  has  received 
ethics  training  within  the  preceding  two 
years  (i.e.,  since  April  26, 1991)  mu.st 
attend  a  one-hour  training  session 
within  three  years  of  the.  effective  date 
of  these  rules  (i.e.,  by  April  26,  1990); 


**This  two-year  "window"'  corresponds  to  the 
time  parameters  set  by  NFA  requiring  re-passing  of 
the  National  Osmmodity  Futures  Examination 
(Series  3  test)  in  order  to  be  granted  registration. 
NFA  Registration  Rule  401. 

*'One  commenter  staled  thai  periodic  training 
should  only  be  required  for  a  person  found  to  have 
committed  a  rule  violation  within  the  most  recent 
three- year  period. 

*"  Certain  contract  markets  noted  that  what  they 
termed  ethics  training  only  represented  two  hours 
out  of  a  15-hour  new  member  seminar,  but  noted 
that  the  other  13  hours  of  instruction  conformed  to 
the  Commission's  proposed  content  requirements 
for  ethics  training.  If  such  instruction  does  conform 
to  the  standards  in  Rule  3.34.  the  Commission  will 
accept  a  person's  attendance  at  such  instruction  in 
satisfaction  of  the  four-hour  requirement  of  Rule 
3.34  without  regard  to  the  nomenclature  used  to 
describe  the  training. 


(2)  an  individual  who  is  registered  as  of 
April  26.  1993  who  has  not  received 
ethics  training  within  the  preceding  two 
years  must  attend  a  two-hour  training 
session  within  three  years;  (3)  an 
individual  who  qualifies  for  no-action 
reUef  under  Rule  1.66  and  has  not 
received  ethics  training  within  the 
preceding  two  years  must  attend  a  four- 
hour  training  session  within  one  year 
(i.e..  by  April  26, 1994);  (4)  an 
individual  who  is  not  registered  as  of 
April  26,  1993  and  does  not  qualify  for 
no-action  relief  under  Rule  1.66,  who 
becomes  registered  after  that  date  but 
was  registered  and  attended  ethics 
training  within  two  years  immediately 
preceding  the  date  of  his  most  recent 
registration  application,  must  attend 
ethics  training  within  three  years  of  his 

Previous  session  or  within  six  months  of 
Bing  granted  registration,  whichever 
comes  later — if  the  session  is  within 
three  years  of  his  previous  session,  it 
must  be  one  hour  in  length  and  if  it  is 
not  within  three  years  of  his  previous 
session,  it  must  be  four  hours  in  length; 
(5)  an  individual  who  is  not  registered 
as  of  April  26,  1993  and  does  not  qualify 
for  no-action  relief  under  Rule  1.66, 
who  becomes  registered  after  that  date 
and  who  was  not  registered  within  two 
years  immediately  preceding  the  date  of 
his  most  recent  registration  application 
(a  "new"  registrant)  must  attend  a  four- 
hour  training  session  within  six  months 
of  being  granted  registration.*'  All 
training  sessions  subsequent  to  the 
initial  training  session  must  be  one  hour 
in  length  and  attended  within  three 
years  of  the  preceding  session.  The 
Commission  believes  that  this  schedule 
is  consistent  with  the  Congressional 
mandate  regarding  ethics  training  and  a 
general  three-year  c>'cle  for  such 
training,  while  also  taking  into  account 
that  certain  persons  required  to  register 


"The  Commission  is  providing,  as  proposed.  lh<il 
if  a  new  registrant  attended  ethics  training  within 
six  months  prior  lo  applying  for  regislralion,  th« 
requirement  for  training  tvilhin  six  months  after 
being  granted  regislralion  would  be  considered 
satisfied.  This  assures  thai  ethics  training  has  been 
received  reasonably  contemporaneously  with 
registration.  Moreover,  as  noted  in  the  proposal,  the 
preparation  for  the  Series  3  lest  and  the  items  to  be 
covered  by  ethics  training  will  lend  to  overlap  to 
some  degree.  Preparation  for  thai  lest  will  occur 
shortly  before  registration  is  granted  in  roost  cases 
and  the  Commission  believes  If  such  preparation 
and  ethics  training  are  taken  on  a  fairly 
contemporaneous  basis,  attending  ethics  training 
within  what  would  likely  be  about  one  year's  time 
would  ordinarily  be  unnecessary.  To  the  extent  thai 
providers  of  Series  3  lest  preparation  may  also  wish 
to  offer  ethics  training,  it  may  be  convenient  lo 
attend  both  training  classes  at  aboul  the  same  time, 
particularly  for  those  who  may  be  required  lo  Iravnl 
a  substantial  distance  to  attend  these  training 
sessions.  The  Commission  is  thuji  interpreting  ihe 
six  month  requirement  of  the  Act  to  permit  traj:.i:'.g 
within  six  months  prior  lo  applying  for  registration 
or  six  months  after  registration  is  granted. 


r 
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for  the  first  time  because  of  the 
provisions  of  the  1992  Act  may  have 
recently  participated  in  contract  market 
ethics  programs. 

To  lacapitulate.  the  requirements  for 
ethics  training  can  be  summarized  by 
reference  to  the  following  charts: 


ETHtCS  TRAJNING  REQUIHEMeNTS 


Registsred  as  of  4/26/93 

Do - 

Eligit>le  for  no-actkm  Relief  Under 
Rule  1.66  as  of  4/26/93. 

Do 


Ethics  training 
since  4/26/91 


Yes 

No. 
Yes 

No. 


Next  or  first  training  required  by 


4/26/96 
4/26/96 
4/26/96 

4/26/94 


Duration 
of  session 


1  hour  . 
2hours . 
1  hour  .. 

4  hours 


Following  sessions 


Every  3  years  for  1  hour. 
Every  3  years  tor  1  hour. 
Every  3  years  for  1  hour. 

Every  3  years  for  1  hour. 


Ethics  training 
since  two  years 
prior  to  most  recent 
registration  applica- 
tion 

Next  or  first  training  required  by 

Duration 
of  session 

Following  sessions 

Registered  after  4/26/93  and   pre- 
viously registered  wittiin  2  years 
of  ftiing  most  recent  registration 
application. 
Do ^ - 

Ragisterad   after   4/26/93   and    not 
pr'toviously    registered    as    noted 
above. 

Yes  

No - 

N/A  

3  years  from  previous  session  or 
wittiin  6  months  from  the  date 
registration  is  granted,  whichever 
comes  later. 

6  rTK)r>ths  from  granting  of  registra- 
tion, unless  \akan  within  6  nrxyiths 
prior  to  filing  most  recent  registra- 
tion application. 

6  months  from  granting  of  registra- 
tion, unless  taken  within  6  months 
prior  to  filing  most  recent  registra- 
tion a^lication. 

1  hour  

4  hours  .... 
4  hours  .... 

Every  3  years  for  1  hour. 
Every  3  years  for  1  hour. 
Every  3  years  for  1  hour. 

The  Commission's  proposal  stated 
that  training  must  be  provided  by  a  self- 
regulatory  organization  as  defined  in 
Commission  Rule  1.3(ee),  an  entity  that 
meets  the  criteria  set  forth  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(such  as  the  Futures  Industry 
Institute),*"  an  entity  accredited  to 
conduct  continuing  education  programs 
by  a  state  professional  licensing 
authority  in  the  fields  of  law.  finance, 
accounting  or  economics,  or  a  trade 
association  or  other  person  approved  by 
the  Commission  who  offers  a  program 
for  this  purpose.  The  Commission 
requested  comment  as  to  whether 
additional  criteria  for  vendors  should  be 
developed  and  whether  vendor's 
programs  should  be  subject  to  audit. 


"These  orileria  include:  An  entity  organized  and 
operated  exclusively  for  religious,  charitable, 
scienUiic.  testing  for  public  safety.  literary  or 
educMional  purposes,  or  to  foster  national  ot 
interaatioDal  amateur  sports  competition  (subject  to 
certain  conditioosl,  or  for  the  prevention  of  cruelty 
to  cliUdran  or  animals,  no  part  of  the  net  earnings 
of  which  inures  tc  the  benefit  of  any  private 
sharsholdec  or  individual,  no  sul>stantial  part  of  the 
activities  at  which  is  carrying  on  propaganda,  or 
oiherwtse  attempting  to  influence  legislation  and 
which  does  not  attempt  to  participate  or  intervene 
in  political  campaigns. 


Two  commenters  stated  that  vendors 
should  have  demonstrated  pedagogical 
expertise  and  knowledge  of  futures,  and 
that  the  Commission  should  pre- 
approve  all  programs  and  adopt  an  audit 
regimen.  One  commenter  contended 
that  all  sponsors  of  ethics  programs 
should  be  subject  to  the  same  standards 
which,  if  explicitly  stated,  should 
render  audits  unnecessary.  Upon 
consideration  of  the  comments  and  its 
own  re-evaluation  of  this  issue,  the 
Commission  has  determined  that  any 
provider  of  ethics  training  other  than  a 
self-regulatory  organization  as  defined 
in  Commission  Rule  1.3(ee)  offering 
ethics  training  to  its  members  or 
employees  or  an  entity  accredited  to 
conduct  continuing  education  programs 
by  a  state  professional  licensing 
authority  in  the  fields  of  law.  finance, 
accounting  or  economics  must  be 
approved  by  the  Commission  for  this 
purpose.  Thus,  section  501(c)(3)  entities 
who  seek  to  offer  ethics  training  must 
obtain  Commission  approval.  The 
Commission  believes  this  is  appropriate 
since  the  activities  of  these  entities  may 
not  previously  have  been  related  to  the 
financial  markets.  As  propKksed.  trade 
associations  and  other  persons  must 


also  be  approved  by  the  Commission 
before  offering  ethics  training  to  satisfy 
Rule  3.34.  The  Commission  also 
believes  that  pedagogical  expertise  and 
knowledge  of  futures  are  factors  that 
should  be  taken  into  consideration  in 
evaluating  potential  offerors  of  ethics 
training,  but  does  not  believe  that  it  is 
appropriate  to  establish  specific 
requirements  in  Rule  3.34.  The 
Commission  will  require  any  person 
providing  ethics  training  under  this 
section  to  maintain  records  of  materials 
used  in  such  training  in  accordance 
with  Rule  1.31  so  that  such  records  will 
be  available  for  inspection  by 
Commission  representatives.  The 
Commission  may  also  develop  an  audit 
or  re-evaluation  program  for  ethics 
training  vendors. 

When  it  proposed  Rule  3.34,  the 
Commission  recognized  that  it  may  be 
difficult  for  registrants  located 
substantial  distances  from  major 
metropolitan  areas  to  attend  in-person 
ethics  training  sessions  without 
incurring  significant  expense  or 
business  disruption.  The  Commission 
stated  that  it  would  be  acceptable  for 
such  registrants  to  fulfill  their  ethics 
training  obligation  through  a 
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computerized  "self-training"  program  or 
the  viewing  of  videotapes  or  (Hher 
materials  provided  by  appropriate 
vendors  for  which  completion  can  be 
substantiated  without  undue  burdens  or 
registrants.  Such  substantiation 
contemplates,  for  example,  an 
interactive  computerized  training 
program  that  requires  and  records  the 
registrant's  participation  and  ntum  of 
such  computer  disk  to  the  vendor  for 
verification  of  such  participation  and 
the  issuance  of  a  certificate  to  that  effect 
by  the  vendor  to  the  registrant.  The 
registraitf  must  maintain  that  certificate 
as  a  record  subject  to  audit,  as  discussed 
below.  One  contract  market  commenter 
stated  that  all  registrants  should  have 
the  opportunity  to  use  an  interactive 
computer  program.  The  Ck)mmission 
believes  that  FTs  and  FBs  will  generally 
attend  in-person  training  sessions 
sponsored  by  the  contract  market. 
However,  the  Commission  may  consider 
in  its  review  of  proposed  ethics  training 
courses  whether  a  particular  proposal 
that  includes  an  interactive  computer 
program  would  be  appropriate  for  those 
whom  attendance  at  an  in-person 
session  would  not  be  unduly 
burdensome. 

The  Commission  also  specifically 
requested  comment  as  to  whether  firms 
should  be  permitted  to  provide  their 
own  in-house  training  program  for  APs. 
Two  commenters  stated  that  member 
firms  of  a  contract  market  should  be 
allowed  to  use  the  contract  market's 
training  program  to  train  the  APs  of  the 
member  firms  on  an  in-house  basis  and 
two  other  commenters  recommended 
that  any  in-house  program  be  permitted. 
NFA,  however,  commented  that  any  in- 
house  program  should  be  subject  to 
Commission  approval  and  such 
approval  shoula  take  into  account 
course  content,  the  firm's  disciplinary 
history,  employment  history  of  key 
personnel  and  those  conducting 
training,  and  the  firm's  ability  to  keep 
the  course  up-to-date.  The  Commission 
agrees  with  this  comment  and  the  rule 
as  adopted  requires  that  any  firm 
wishing  to  train  APs  hi-house  must 
apply  for  Commission  approval. 

The  Commission  also  proposed  to 
require  maintenance  of  evidence  of 
attendanoa  at  ethics  training  in 
accordance  with  Commission  Rule  1.31. 
An  individual  registered  as  an  FXIM,  IB, 
CTA.  CPO.  or  LTM  would  have  to 
maintain  the  evidence  himself.  In  the 
case  of  an  AP.  each  of  the  AP's  sponsors 
would  be  required  to  maintain  such 
evidence.  In  the  case  of  an  FB  or  FT, 
each  contract  market  that  has  granted 
trading  privileges  to  the  FB  or  FT  would 
be  required  to  maintain  such  evidence. 
Evidence  of  attendance  could  consist  of 


a  certificate  of  attendance  for  the 
requisite  number  of  hours  from  an 
appropriate  vendor.  The  evidence  of 
ethics  training  would  be  subject  to 
inspection  during  audits  of  firms 
required  to  be  conducted  by  NFA  and 
other  self-regulatory  organizations 
(SROs)  and  during  reviews  of  contract 
market  operations.  It  would  be  part  of  a 
firm's  supervisory  obligation  to  assure 
that  training  has  been  attended  by  APs 
and  failure  of  an  AP  to  attend  as 
required  could  subject  both  the  AP  and 
his  sponsors  to  enforcement  action. 
Similarly,  a  contract  market  has  an 
affirmative  obligation  under  the 
amendments  to  Rule  1.62  to  assure  that 
its  FBs  and  FTs  receive  appropriate 
ethics  training  and  failure  of  an  FB  or 
FT  to  do  so  could  result  in  enforcement 
aciion  against  the  FB  or  FT  and  the 
contract  market. 

Although  the  Commission  proposed 
that  evidence  of  ethics  training  be 
maintained  subject  to  inspection  only  as 
discussed  above,  the  Commission 
requested  comment  concerning  a 
requirement  that,  in  addition  to  the 
recordkeeping  requirement,  evidence  of 
ethics  training  be  filed  with  the 
Commission  and/or,  as  appropriate,  the 
relevant  SRO.  The  commenters  who 
addressed  this  issue  were  divided,  with 
most  stating  there  should  be  no 
requirement  to  file  evidence  of  ethics 
training  with  the  Commission.  Some 
commenters  thought  such  evidence 
should  be  forwarded  to  NFA  or  an  SRO 
and  that  vendors  should  have  to 
maintain  records  of  training  for  four 
years.  The  Commission  continues  to 
believe  that  it  is  a  sole  proprietor's, 
sponsor's  or  contract  market's 
responsibility  to  assure  that  ethics 
training  is  taken  as  required  under  Rule 
3.34  and  has  determined  to  adopt  the 
requirements  concerning  evidence  of 
attendance  at  ethics  training  as 
proposed.  In  addition,  and  as  a  further 
means  of  verifying  attendance  at  such 
training,  providers  of  ethics  training 
must  maintain  records  of  attendees 
completing  such  training  in  accordance 
with  Rule  1.31,  i.e.,  for  a  five-year 
period.  The  Commission  will  monitor 
the  effectiveness  of  the  requirement  for 
maintaining  a  record  of  ethics  training 
attendance  and  may  reconsider  the  issue 
at  a  later  date  if  appropriate. 

One  commenter  mdicated  that  some 
persons  subject  to  the  ethics  training 
requirement  under  the  Act  may  also  be 
registered  under  the  securities  laws  and 
may  have  ethics  training  requirements 
under  those  laws.  The  commenter  stated 
that  such  persons  should  not  be 
required  to  take  two  separate  ethics 
courses.  The  Commission  would 
consider  approval  of  courses  that  can 


satisfy  requirements  under  the  Act  and 
the  securities  laws,  but  a  course  that 
only  CO  vera  the  latter  would  not  satisfy 
the  obligations  under  Rule  3.34.     ' 

Vn.  Suspension  of  Registrants  Charged 
With  Felonies 

Section  227  of  the  1992  Act  creates  a 
new  section  8a{ll)  of  the  CEAct.  which 
authorizes  the  Commission  to  adopt 
rules  permitting  the  Commission  to 
suspend  or  modihr  the  registration  of 
any  registrant  under  the  CEAct  who  is 
charged  with  the  commission  of  or 
participation  in  a  crime  involving  a 
violation  of  the  CEAct  or  of  any  other 
provision  of  federal  or  state  law  that 
would  reflect  on  the  honesty  or  the 
fitness  of  the  registrant  to  act  as  a 
fiduciary  that  is  punishable  by 
imprisonment  for  a  term  exceeding  one 
year  if  the  Commission  determines  that 
continued  registration  of  the  person  may 
pose  a  threat  to  the  public  interest  or 
may  threaten  to  impair  public 
confidence  in  any  market  regulated  by 
the  Commission.  The  1992  Act  provides 
that  the  Commission  shall  have  the 
burden  of  showing  that  the  continued 
registration  of  the  person  may  pose  a 
threat  to  the  public  interest  or  may 
threaten  to  impair  public  confidence  in 
any  market  regulated  by  the 
Commission.  Such  a  requirement  differs 
fixim  the  burden  associated  with 
statutory  disqualifications  under 
sections  8a(2)  and  8a(3)  of  the  CEAct 
which,  if  shown,  shift  the  burden  to  the 
applicant  or  registrant  to  demonstrate 
why  his  registration  would  not  pose  a 
substantial  risk  to  the  public.  Unhke 
other  suspensions  of  registration,  which 
are  limited  to  six  months,  a  suspension 
or  modification  of  registration  under 
new  section  8a(ll)  of  the  CEAct  will 
remain  in  effect  until  the  information, 
indictment  or  complaint  forming  the 
basis  for  the  suspension  or  modification 
is  disposed  of  or  until  the  suspension  or 
modification  is  terminated  by  the 
Commission. 

The  Commission  proposed  new  Rule 
3.56  to  implement  this  authority.  As 
proposed,  the  rule  would  have  provided 
for  a  hearing  chiefly  on  written 
submissions,  although  the 
Administrative  Law  Judge  (ALJ)  would 
have  been  required  to  grant  an  oral 
hearing  upon  the  written  request  of  the 
registrant  unless  the  Division  of 
Enforcement  could  demonstrate  that 
there  was  no  genuine  issue  of  material 
fact  to  be  determined.  As  part  of  the 
written  submissions,  a  registrant 
charged  with  a  crime  within  the  section 
8a(ll)(A)  categories  could  present  a 
Supplemental  Sponsor  Certification 
Statement  signed  by  an  appropriate 
sponsor,  floor  broker  or,  in  the  case  of 
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an  FT,  supervising  registrant  or  contract 
market  in  support  of  having  his 
registration  modiaed  rather  than 
suspended.  The  proposed  Rule  3.56  was 
moduled  on  certain  portions  of  Rules 
3.55  and  3.60  as  well  as  section  227  of 
the  1992  Act,  with  notice  to  the 
registrant,  an  opportunity  for  response 
by  the  registrant,  and  an  opportunity  for 
reply  by  the  Division  of  Enforcement  to 
the  registrant's  response.  The 
Commission  envisaged  a  streamlined 
procedure  and  proposed  that  an  ALJ 
make  his  determination  on  such  a 
matter  within  thirty  days  after  the  last 
written  submission  or  oral  hearing. 

Comments  on  propo.sed  Rule  3.56 
included  recommendations  that  there  be 
oral  hearings  in  all  cases;  that  the 
standard  of  proof  be  clear  and 
convincing  evidence;  and  that  an  ALJ  be 
required  to  provide  a  detailed  written 
basis  for  any  decision  adverse  to  a 
registrant.*'  Upon  reconsideration  of 
these  issues  and  a  review  of  the 
comments,  the  Commission  has 
'Ifitermined  to  provide  for  oral  hearings 
under  Ruin  3.56  upon  request  of  the 
registrant.  With  respect  to  the  standard 
of  proof  involved,  since  the  burden  on 
the  Commission  in  a  statutory 
disqualification  proceeding,  which  can 
result  in  the  revocation  or  denial  of 
registration,  is  preponderance  of  the 
evidence,  no  higher  standard  should 
apply  where  suspension  of  registration 
is  in  issue.  As  noted  above,  an  ALJ  is 
required  to  promptly  issue  an  order  in 
a  proceeding  under  Rule  3.56  and  the 
Commission  has  added  a  provision 
requiring  the  ALJ  to  include  a  written 
determination  setting  forth  the  basis  for 
his  ruling. 

One  commenter  requested 
clarification  of  Rule  3.56(f),  which 
provides  that  "[ajany  order  of 
suspension  or  modification  issued 
under  (Rule  3.56]  shall  remain  in  effect 
until  such  information,  indictment,  or 
complaint  is  disposed  of  or  until 
terminated  by  the  Commission."  This 
provision  is  an  almost  verbatim 
restatement  of  section  8a(ll](C)  of  the 
CEAct,  as  added  by  section  227(3)  of  the 
1992.  In  response  to  the  commenter's 
questions,  the  Commission  would  view 
the  indictment,  information  or 
complaint  disposed  of  when  there  is  an 
acquittal,  but  if  a  person  is  found  or 
pleads  guilty,  the  suspension  would  not 
end  when  the  criminal  case  is  disposed 
of  but  would  continue  until  a 


^'One  commenteir  stated  that  the  notice  issued 
under  Rule  3.56  should  contain  a  "statement  of  the 
roason"  why  the  registrant  should  be  suspended. 
The  Commisiion  believes  that  the  short  and  plain 
statement  required  by  Rule  3.S6(a)(2)  provides 
sufficient  notice  to  a  registrant  and  this  provision 
has  bieen  adopted  as  proposed. 


subsequent  proceeding  under  Rule  3.55 
or  Rule  3.60  is  completed  or  for  seventy- 
five  days,  whichever  comes  first;  and, 
since  one  of  the  bases  for  the  issuance 
of  an  order  of  suspension  or 
modification  of  registration  under  Rule 
3.56  is  that  a  person  may  pose  a  threat 
to  the  public  interest  or  may  threaten  to 
impair  public  confidence  in  any  market 
regulated  by  the  Commission,  the 
Commission  would  not  envision 
entertaining  a  petition  for  relief  from  a 
suspension  or  modification  order 
beyond  the  appellate  procedures  set 
forth  in  the  rule,  prior  to  disposition  of 
the  information,  indictment,  or 
complaint. 

The  Commission  reminds  all 
registrants  that,  if  they  are  indicted  for 
or  charged  with  commission  of  a  felony, 
they  are  required  to  update  their 
registration  applications  by  means  of  a 
Form  3-R  in  accordance  with 
Commission  Rule  3.31  to  note  that  they 
have  a  "yes"  answer  in  response  to 
Question  13  on  Form  7-R  or  Question 
16  on  Form  8-R.  Appropriate 
supplemental  documentation  should  be 
supplied. 

Vin.  Eefective  Date 

The  Commission  is  making  these 
rules  effective  as  of  April  26, 1993, 
which  is  less  than  30  days  from 
publication  of  this  release.  The 
Com.mission  finds  good  cause  to  do  so 
in  order  to  comply  with  the  statutory 
deadline  in  the  1992  Act  referred  to 
above.  See  5  U.S.C.  553(d)(3)  (1988). 

DC.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601-611  (1988),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  cf  those  rules  on  small 
businesses.  The  rules  discussed  herein 
will  affect  IBs,  FCMs.  APs,  FBs,  FTs, 
CTAs,  CPOs  and  LTMs.  The 
Commission  has  already  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  small  entities  in  accordance  with 
the  RFA.*»  FCMs,  registered  CPOs  and 
LTMs  have  been  determined  not  to  be 
small  entities  under  the  RFA.  With 
respect  to  the  other  registrant  categories 
that  may  be  affected  by  these  rules,  the 
Commission  is  carrying  out 
Congressional  mandates  by  proposing 
these  rules.  The  Commission  is 
incorporating  registration  of  FTs  into 
the  existing  registration  structure 
applicable  to  other  registrants.  By 
providing  the  temporary  no-action 


position  referred  to  herein,  as  well  as 
TLs,  without  biennial  review  of 
information,^!  the  Commission  has 
attempted  to  accomplish  registration  of 
FTs  in  the  manner  that  is  least 
disruptive  to  ongoing  businesses  and 
most  efficient  and  expeditious, 
consistent  with  the  public  interest. 

Ethics  training  is  also  being  adopted 
pursuant  to  Congressional  mandate.  The 
Commission  believes  its  schedule  for 
periodic  training  and  the  ability  to 
obtain  training  materials  from  an 
appropriate  vendor  in  lieu  of  attendance 
at  the  vendor's  site  should  reduce  the 
potential  impact  of  compliance  with  the 
ethics  training  requirement  on  small 
entities. 

Suspension  of  registrants  charged 
with  violations  within  the  purview  of 
section  8a(ll)  is  another  rule  adopted  in 
response  to  Congressional  mandate.  The 
burden  is  on  the  Commission  to 
demonstrate  that  continued  registration 
of  such  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission,  so  the 
rule  being  adopted  under  this 
Congressional  authority  should  not 
impose  an  undue  burden  on  small 
entities. 

The  Commission  invited  comments 
from  any  person  or  entity  which 
believed  the  proposed  rules  and  rule 
amendments  would  have  a  significant 
impact  on  its  operations.  No  comments 
were  received  on  this  issue  and  the 
Commission  has  concluded  that  the 
rules  adopted  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1990 
(PRA),  44  U.S.C.  3501-3512  (1988), 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  submitted  these  rules 
and  rule  amendments  in  proposed  form 
and  their  associated  information 
collection  requirements  to  the  Office  of 
Management  and  Budget.  The  burden 
associated  with  this  entire  collection, 
including  these  rules  and  rule 
amendments,  is  as  follows: 
Average  Burden  Hours  per  Response — 

0.80 
Number  of  Respondents — 5,980 
Frequency  of  Response — On  Occasion 

and  Triennially 


«>47  FR  18618-18621  (April  30.  1982). 


■■  See  H.R.  Rep.  No.  978. 102  Cong..  2d  Sess.  39 
(1992). 
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The  burden  associated  with  these 
specific  rules,  as  proposed  to  be 
amended,  is  as  follows: 
Average  Burden  Hours  Per  Response— 

0.10 
Number  of  Respondents — 5,800 
Frequency  of  Response— Od  Occasion 

and  Triennially 

Copies  of  the  information  collection 
submission  to  0MB  are  available  from 
Joe  F.  Mink.  CFTC  Qearance  Officer. 
2033  K  Street.  NW..  Washington.  DC 
20581.  (202)  254-9735. 

List  of  Subjects 

J7CFR  Parti 

Brokers,  Commodity  futures. 
17CFRPort3 

Brokers,  Registration. 

l7CFRPartlO 

Administrative  practice  and 
procedure. 

17  CFR  Part  145 

Freedom  of  information. 

Accordingly,  the  Commission, 
pursuant  to  the  authority  contained  in 
the  Conrunodity  Exchange  Act  and.  in 
particular,  sections  la,  4c,  4e,  4f,  4g.  4p, 
6d.  8a  and  17  thereof  (7  U.S.C  2,  6c,  6e, 
6f,  6g,  6p,  13a-2, 12a  and  21),  as 
amended  by  the  Futures  Trading 
Practices  Act  of  1992,  Public  Law  No. 
102-546.  hereby  amends  parts  1,  3, 10 
and  145  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  1-OENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  2.  2a,  4, 4a,  6, 6a.  6b, 
6c,  6d,  6e,  6f,  6g.  6h,  6i,  6j,  6k,  61,  6ni.  6n. 
So,  6p,  7,  7b.  7b,  8,  9, 12, 12a,  12c,  13a,  13a- 
1,16, 16a,  19.  21.  23  and  24. 

2.  Section  1.3  is  amended  by  revising 
paragraph  (x)  to  read  as  follows: 

fl.3    Deflnhiona. 


(x)  Floor  trader.  This  term  means  any 
person  who.  in  our  surrounding  any  pit, 
ring,  post,  or  other  place  provided  by  a 
contract  market  for  the  meeting  of 
persons  similarly  engaged,  purchases  or 
sells  solely  for  such  jjerson's  own 
account,  or  has  been  authorized  by  a 
contract  market  to  purchase  or  sell  for 
such  person's  own  account,  any 
commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market  and  shall  include  any  person 
required  to  register  as  a  floor  trader 
under  the  Act  by  virtue  of  part  33  of  this 


chapter  or  by  rule  or  regulation  of  the 
Commission  pertaining  to  the  operation 
of  an  electronic  trading  system. 

3.  Section  1.10  is  amended  by  revising 
paragraph  (j)(2)(ii)  to  read  as  follows: 

1 1.10    FInaneialraportaoffiiturM 
commiMion  merchants  and  Introducing 
brokara. 


0)* 
(2) 


•  • 


(ii)  There  is  filed  against  the  futures 
commission  merchant  an  adjudicatory 
proceeding  brought  by  or  before  the 
Commission  pursuant  to  the  provisions 
of  sections  6(c),  6(d),  6c,  6d,  8a  or  9  of 
the  Act  or  §§  3.55,  3.56  or  3.60  of  this 
chapter. 
•        •        •        •        • 

4.  Section  1.62  is  revised  to  read  as 
follows: 

§1.62    Contract  market  requlrament  for 
floor  broker  and  floor  trader  registration. 

(a)(1)  Each  contract  market  shall 
adopt,  maintain  in  effect,  and  enforce 
rules  which  have  become  effective 
pursuant  to  section  5a(12)  of  the  Act 
and  §  1.41  and  which  provide  that  no 
person  in  or  surrounding  any  pit,  ring, 
post,  or  other  place  provided  by  such 
contract  market  for  the  meeting  of 
persons  similarly  engaged  may: 

(i)  Purchase  or  sell  for  any  other 
person  any  commodity  for  future 
delivery,  or  any  commodity  option,  on 
or  subject  to  the  rules  of  that  contract 
market,  unless  such  person  is  registered 
or  has  been  granted  a  temporary  license 
as  a  floor  broker;  or 

(ii)  Purchase  or  sell  solely  for  such 
person's  own  account,  any  commodity 
for  future  delivery,  or  any  commodity 
option,  on  or  subject  to  the  rules  of  that 
contract  market,  unless  such  person  is 
registered  or  has  been  granted  a 
temporary  license  as  a  floor  trader,  or 
has  been  granted  a  temporary  license  as 
a  floor  broker  to  act  as  a  floor  trader, 
in  accordance  with  Section  4f  of  the  Act 
and  §  3.11  or  §  3.40  of  this  chapter,  and 
such  temporary  license  or  registration 
has  not  been  terminated,  revoked  or 
withdrawm:  Provided,  however,  That 
such  contract  market  rules  must  provide 
that  a  floor  broker  or  floor  trader  will  be 
prohibited  from  engaging  in  activities 
requiring  registration  under  the  Act  or 
from  representing  himself  to  be  a 
registrant  under  the  Act  or  the 
representative  or  agent  of  any  registrant 
during  the  pendency  of  any  suspension 
of  such  person's  registration  or  the 
suspension  by  a  contract  market  of 
access  of  such  person  to  any  pit,  ring, 
post  or  other  place  provided  by  such 
contract  market  for  the  meeting  of 


persons  engaged  In  purchasing  and 
selling  any  commodity  for  future 
delivery  or  commodity  option  on  or 
subject  to  the  rules  of  that  contract 
market. 

(2)  Each  contract  market  shall  also 
adopt,  maintain  in  effect  and  enforce 
rules  which  have  become  effective 
pursuant  to  section  5a(12)  of  the  Act 
and  §  1.41  which  provide  for  requests 
for  withdrawal  of  floor  broker  or  floor 
trader  registration  using  Form  8-W  in 
accordance  with  §  3.33  of  this  chapter, 
which  require  training  of  floor  brokers 
and  floor  traders  in  accordance  with 
§  3.34  of  this  chapter  and  which  require 
review  of  registration  information  by 
floor  broken  and  by  floor  tradere  every 
three  yeare  in  accordance  with  §  3.11(d) 
of  this  chapter. 

(b)  Each  contract  market  must  notify 
the  Commission  of  any  facts  regarding  a 
floor  broker  or  floor  trader  or  an 
applicant  for  registration  as  a  floor 
broker  or  floor  trader,  or  a  floor  trader 
whose  name  appears  on  a  list  submitted 
in  accordance  with  §  1.66  in  order  to 
qualify  for  a  temporary  no-action 
position  thereunder,  who  has  been 
granted  trading  privileges  at  the  contract 
market,  which  are  set  forth  as  statutory 
disqualifications  in  section  8a(2]  of  the 
Act  (unless  such  focts  result  from  an 
enforcement  action  filed  by  the 
Commission  or  a  disciplinary  action 
taken  by  another  contract  market)  or 
which  are  terminations  of  floor  trading 
privileges  for  cause  under  §  9.11(c)  of 
this  chapter  within  ten  business  days  of 
the  date  upon  which  the  contract  market 
first  knows  of  such  facts.  Notice  to  the 
Commission  shall  be  sufficient  if  the 
contract  market  gives  notice  to  the 
Direcior  of  the  Division  of  Trading  and 
Markets  or  the  Director's  designee  by 
facsimile  transmission  and/or  first  class 
mail  or  equivalent  means  to  the 
Commission  at  its  Washington,  DC 
office  (Attn:  Chief  Counsel.  Division  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  2033  K 
Street.  NW..  Washington.  IX:  20581). 

5.  Section  1.66  is  added  to  read  as 
follows: 

§1.66    No-action  positions  with  respect  to 
floor  traders. 

(a)  Notwithstanding  any  other 
provision  of  law,  if  a  contract  market 
submits  to  the  National  Futures 
Association  by  April  26, 1993  a  list  of 
fioor  traders  who  were  granted  trading 

Privileges  on  that  contract  market  on  or 
afore  April  26, 1993,  and  whose  floor 
trading  privileges  remain  in  effect, 
which  includes  the  name,  date  of  birth 
and  social  security  number  of  such  floor 
tradera,  as  well  as  facts  regarding  such 
floor  traders  which  are  set  forth  as 
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statutory  disqualifications  in  section 
8a(2)  of  the  Act  if  the  contract  market 
knows  of  such  facts,  and  such  Hst  is 
signed  by  the  chief  operating  officer  of 
the  contract  market,  the  Commission 
will  not  commence  an  enforcement 
proceeding  against  a  floor  trader  on  that 
list  based  solely  upon  the  floor  trader's 
failure  to  register  or  receive  a  temporary 
license  under  section  4f  of  the  Act  and 
§  3.11  of  this  chapter,  nor  will  the 
Commission  commence  an  enforcement 
proceeding  against  the  contract  market 
under  §  1,62  for  failing  to  bar  such  floor 
trader  from  operating  as  such:  Provided, 
however,  That  for  those  floor  traders 
listed  as  to  whom  the  contract  market 
knows  of  facts  set  forth  as  statutory 
disquahfications  in  section  8a(2}  of  the 
Act,  the  no-action  position  contained  in 
paragraph  (a)  of  this  section  will  only 
apply  if  the  contract  market  submits  a 
supplemental  statement  signed  by  the 
chief  operating  officer  of  the  contract 
market  stating  that,  in  light  of  the 
Congressional  mandate  requiring 
registration  of  floor  traders  under  the 
Act,  the  contract  market  acknowledges 
its  responsibility  to  take  affirmative 
action  to  conduct  appropriate 
surveillance  of  such  floor  traders.  These 
no-action  positions  shall  expire  upon 
the  floor's  trader  being  granted  or 
denied  registration  under  the  Act,  or  on 
June  11, 1993,  whichever  comes  earliest: 
Provided,  however,  That  if  the  floor 
trader  files  an  application  for 
registration  in  accordance  with  §3.11  of 
this  chapter  with  the  National  Futures 
Association  by  June  11, 1993,  the  no- 
action  positions  for  the  floor  trader  and 
the  contract  market  as  to  the  registration 
of  such  floor  trader  will  be  extended 
until  the  floor  trader  is  granted  or 
denied  registration  under  the  Act, 
unless  an  Administrative  Law  Judge 
issues  an  interim  order  suspending  the 
no-action  position  as  to  such  floor  trader 
in  accordance  with  paragraph  (b)  of  this 
section  or  the  application  for 
registration  is  withdrawn. 

Tb)  Suspension  of  no-action  position 
under  paragraph  (a)  of  this  section 
pursuant  to  section  8a(2)  of  the  Act. — 
(1)  Notice.  On  the  basis  of  information 
obtained  by  the  Commission,  the 
Commission  may  at  any  time  serve 
notice  upon  a  floor  trader  whose  name 
appears  on  a  list  submitted  in 
accordance  with  paragraph  (a)  of  this 
section  that: 

(i)  The  Commission  alleges  and  is 
prepared  to  prove  that  such  floor  trader 
is  subject  to  one  or  more  of  the  statutory 
disqualifications  set  forth  in  section 
8a(2)  of  the  Act: 

(11)  An  Administrative  Law  Judge 
shall  make  a  determination,  based  upon 
written  evidence,  as  to  whether  the  floor 


trader  is  subject  to  such  statutory 
dis(jualification;  and 

(iii)  If  the  floor  trader  is  found  to  be 
subject  to  a  statutory  disqualification, 
the  no-action  status  of  the  floor  trader 
under  paragraph  (a)  of  this  section  may 
be  suspended  and  the  floor  trader 
ordered  to  show  cause  why  registration 
should  not  be  denied. 

(2)  Written  submission.  If  the  floor 
trader  wishes  to  challenge  the  accuracy 
of  the  allegations  set  forth  in  the  notice, 
the  floor  trader  may  submit  written 
evidence  limited  to  the  type  described 
in  §  3.60(b)(1)  of  this  chapter.  Such 
written  submission  must  be  served  upon 
the  Division  of  Enforcement  and  filed 
with  the  Hearing  Clerk  within  twenty 
days  of  the  date  of  service  of  notice  to 
the  floor  trader. 

(3)  Reply.  Within  ten  days  of  receipt 
of  any  written  submission  filed  by  the 
floor  trader,  the  Division  of  Enforcement 
may  serve  upon  the  floor  trader  and  file 
with  the  Hearing  Clerk  a  reply. 

(4)  Determination  by  Administrative 
Law  Judge.  A  determination  by  the 
Administrative  Law  Judge  as  to  whether 
the  floor  trader  is  subject  to  a  statutory 
disoualification  must  be  based  upon  the 
evidence  of  the  statutory 
disqualification,  notice  with  proof  of 
service,  the  written  submission,  if  any, 
filed  by  the  floor  trader  in  response 
thereto,  any  written  reply  submitted  by 
the  Division  of  Enfcfrcement  and  such 
other  papers  as  the  Administrative  Law 
Judge  may  require  or  permit. 

(5)  Suspension  ana  order  to  show 
cause,  (i)  If  the  floor  trader  is  found  to 
be  subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge,  within 
thirty  days  after  receipt  of  the  floor 
trader's  written  submission,  if  any,  and 
any  reply  thereto,  shall  issue  an  interim 
order  suspending  the  no-action  status  of 
the  floor  trader  under  paragraph  (a)  of 
this  section  and  requiring  the  floor 
trader  to  show  cause  within  twenty  days 
of  the  date  of  the  order  why, 
notwitlistanding  the  existence  of  the 
statutory  disqualification,  the 
registration  of  the  floor  trader  should 
not  be  denied.  The  no-action  status  of 
the  floor  trader  shall  be  suspended, 
effective  five  days  after  the  order  to 
show  cause  is  served  upon  the  floor 
trader  in  accordance  with  §  3.50(a)  of 
this  chapter,  until  a  final  order  with 
respect  to  the  order  to  show  cause  has 
been  issued:  Provided,  That  if  the  sole 
basis  upon  which  the  floor  trader  is 
subject  to  statutory  disqualification  is 
the  existence  of  a  temporary  order, 
judgment  or  decree  of  the  type 
described  in  section  8a(2)(C)  of  the  Act, 
the  order  to  show  cause  shall  not  be 
issued  and  the  floor  trader  shall  be 
suspended  until  such  time  as  the 


temporary  order,  judgment  or  decree 
shall  have  expired:  Provided,  however. 
That  in  no  event  shall  the  floor  trader's 
no-action  status  be  suspended  for  a 
period  to  exceed  six  months. 

(ii)  If  the  floor  trader  is  found  not  to 
be  subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge  shall 
issue  an  order  to  that  effect  and  the 
Hearing  Clerk  shall  promptly  serve  a 
copy  of  such  order  on  the  floor  trader, 
the  Division  of  Trading  and  Markets  and 
the  Division  of  Enforcement.  Such  order 
shall  be  effective  as  a  final  order  of  the 
Commission  fifteen  days  after  the  date 
it  is  served  upon  the  floor  trader  in 
accordance  with  the  provisions  of 
§  3.50(a)  of  this  chapter  unless  a  timely 
application  for  review  is  filed  in 
accordance  with  $  10.102  of  this 
chapter.  The  appellate  procedures  set 
forth  in  §§  10.102. 10.103,  10.104, 
10.106, 10.107  and  10.109  of  this 
chapter  shall  apply  to  any  appeal 
brought  under  paragraph  (c)(5)(ii)  of  this 
section. 

(6)  Further  proceedings.  If  an  order  to 
show  cause  is  issued  pursuant  to 
paragraph  (c)(5)(i)  of  Oiis  section, 
further  proceedings  on  such  order  shall 
be  conducted  in  accordance  with  the 
provisions  of  §3.60lb)  through  (j)  of  this 
chapter. 

PART  3— REGISTRATION 

6.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C  2,  6, 6a,  6b,  6c,  6d,  6e, 
6f,  6g,  6h.  6i.  6k,  61,  6m,  6n,  60.  6p,  8,  9,  9a, 
12, 12a,  13b,  18, 19,  21  and  23. 

7.  The  authority  citations  at  the  end 
of  each  section  and  at  the  beginning  of 
each  subpart  and  appendix  A  are 
removed. 

Subpart  A— Registration 

8.  Section  3.4  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

9  3.4    Registration  In  one  capacity  not 
included  In  registration  in  any  other 
capacity. 

(a)  Except  as  may  be  otherwise 
provided  in  the  Act  or  in  any  rule, 
regulation,  or  order  of  the  Commission, 
each  futures  commission  merchant, 
floor  broker,  floor  trader,  associated 
person,  commodity  trading  advisor, 
commodity  pool  operator,  introducing 
broker,  and  leverage  transaction 
merchant  must  register  as  such  under 
the  Act.  Registration  in  one  capacity 
under  the  Act  shall  not  include 
registration  in  any  other  capacity: 
Provided,  however.  That  a  registered 
floor  broker  need  not  also  register  as  a 
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floor  trader  in  order  to  engage  in  activity 
as  a  floor  trader. 

9.  Section  3.11  is  revised  to  read  as 
follows: 

S  3.1 1    Registration  o(  floor  broker*  and 
floor  trader*. 

(a)  Application  for  registration.  (1) 
Application  for  registration  as  a  floor 
broker  or  floor  trader  must  be  on  Form 
8-R.  completed  and  filed  with  the 
National  Futures  Association  in 
accordance  with  the  instructions 
thereto.  Each  Form  8-R  filed  in 
accordance  with  paragraph  (a)  of  this 
section  must  be  accompanied  by  the 
fingerprints  of  the  applicant  on  a 
fingerprint  card  provided  for  that 
purpose  by  the  National  Futures 
Association,  except  that  a  fingerprint 
card  need  not  be  nled  by  any  applicant 
who  has  a  ciurent  Form  8-R  on  file  with 
the  Commission  or  the  National  Futures 
Association. 

(2)  An  applicant  for  registration  as  a 
floor  broker  or  floor  trader  will  not  be 
registered  or  issued  a  temporary  license 
as  a  floor  broker  or  floor  trader  unless 
the  applicant  has  been  granted  trading 
privileges  by  a  board  of  trade  designated 
as  a  contract  market  by  the  Commission. 
A  temporary  license  issued  to  an 
applicant  for  registration  as  a  floor 
broker  who  has  not  been  registered  as  a 
floor  broker  within  the  preceding  sixty 
days  will  permit  such  applicant  to  act 
in  the  capacity  of  a  floor  trader  only. 

(3)  When  the  Commission  or  the 
National  Futures  Association 
determines  that  an  appUcant  for 
registration  as  a  floor  broker  or  floor 
trader  is  not  disqualified  from  such 
registration  or  temporary  license,  the 
National  Futures  Association  will 
provide  notification  in  writing  to  the 
applicant  and  to  any  contract  market 
that  has  granted  the  applicant  trading 
privileges  that  the  applicant's 
registration  or  temporary  license  as  a 
floor  broker  or  floor  trader  is  granted. 

(b)  Duration  of  registration.  A  person 
registered  as  a  floor  broker  or  floor 
trader  in  accordance  with  paragraphs  (a) 
or  (c)  of  this  section,  and  whose 
registration  has  neither  been  revoked 
nor  withdrawn,  will  continue  to  be  so 
registered  unless  such  person's  trading 
privileges  on  all  contract  markets  have 
ceased:  Provided.  That  if  a  floor  broker 
or  floor  trader  whose  trading  privileges 
on  all  contract  markets  have  ceased  for 
reasons  unrelated  to  any  Commission 
action  or  any  contract  market 
disciplinary  proceeding  and  whose 
registration  is  not  revoked,  suspended 
or  withdrawn  is  granted  trading 
privileges  as  a  floor  broker  or  floor 
trader,  respectively,  by  any  contract 


market  where  he  held  such  privileges 
within  the  preceding  sixty  days,  such 
registration  as  a  floor  broker  or  floor 
trader,  respectively,  shall  be  deemed  to 
continue  and  no  new  Form  8-R  or  Form 
3-R  need  be  filed  solely  on  the  basis  of 
the  resumption  of  trading  privileges.  A 
floor  broker  or  floor  trader  is  prohibited 
from  engaging  in  activities  requiring 
registration  under  the  Act  or  from 
representing  himself  to  be  a  registrant 
luider  the  Act  or  the  representative  or 
agent  of  any  registrant  during  the 
pendency  of  any  suspension  of  such 
registration  or  of  all  such  trading 
privileges.  In  accordance  with  §  3.31(d), 
each  contract  market  that  has  granted 
trading  privileges  to  a  person  who  is 
registered,  or  has  applied  for 
registration,  as  a  floor  broker  or  floor 
trader,  must  notify  the  National  Futures 
Association  within  sixty  days  after  such 
person's  trading  privileges  on  such 
contract  market  have  ceased. 

(c)  Special  registration  for  certain 
persons  operating  at  a  new  contract 
market.  (l)(i)  Floor  broker.  Any  person 
whose  registration  as  a  floor  broker  has 
terminated  within  the  preceding  sixty 
days  and  who  is  granted  trading 
privileges  by  any  contract  market  that 
has  made  the  certification  required 
under  §  3.40(c)  will  be  granted  a 
temporary  license  to  act  in  the  capacity 
of  a  floor  broker  upon  mailing  to  the 
National  Futures  Association  of  a  Form 
8-R  completed  and  filed  in  accordance 
with  the  instructions  thereto, 
accompanied  by  the  fingerprints  of  the 
floor  broker  on  a  fingerprint  card 
provided  by  the  National  Futures 
Association  for  that  purpose  and,  if 
applicable,  a  Supplemental  Sponsor 
Certification  Statement  signed  by  the 
new  supervising  floor  broker  (who  must 
meet  the  requirements  set  forth  in 
§  3.60(b){2)(i)(A)  and  (C))  that  contains 
conditions  identical  to  those  agreed  to 
by  the  previous  supervising  floor  broker, 
provided  that  such  person  includes 
vmtten  certifications  stating  that: 

(A)  His  registration  as  a  floor  broker 
is  not  suspended  or  revoked; 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  him  under  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 

§  3.55  or  3.60  and,  within  the  preceding 
twelve  months,  the  Commission  has  not 
permitted  the  withdrawal  of  an 
application  for  registration  in  any 
capacity  after  initiating  the  procedures 
provided  in  §3.51;  and 

(C)  The  Disciplinary  History  questions 
(items  14-18)  of  his  registration 
application  contain  no  "yes"  answers, 
or  none  except  those  arising  from  a 
matter  which  already  has  been  disclosed 
in  connection  with  a  previous 
application  for  registration  in  any 


capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application. 

(ii)  Floor  trader.  Any  person  whose 
registration  as  a  floor  trader  has 
terminated  within  the  preceding  sixty 
days  and  who  is  granted  trading 
privileges  by  any  contract  market  that 
has  made  the  certification  required 
under  §  3.40(c)  will  be  granted  a 
temporary  license  to  act  in  the  cafwcity 
of  a  floor  trader  upon  mailing  to  the 
National  Futures  Association  of  a  Form 
8-R  completed  and  filed  in  accordance 
with  the  instructions  thereto, 
accompanied  by  the  fingerprints  of  the 
floor  trader  on  a  fingerprint  card 
provided  by  the  National  Futures 
Association  for  that  purpose  and,  if 
applicable,  a  Supplemental  Sponsor 
Certification  Statement  signed  by  the 
new  supervising  registrant,  principal  or 
contract  market  (who  must  meet  the 
requirements  set  forth  in  §  3.60(b)(2)(i) 
(A)  and  (C))  that  contains  conditions 
identical  to  those  agreed  to  by  the 
previous  supervising  registrant, 
principal  or  contract  market,  provided 
that  such  person  includes  written 
certifications  st&ting  that: 

(A)  His  registration  as  a  floor  trader  is 
not  suspended  or  revoked; 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  him  under  sections 
6(c),  6(d),  6c.  6d,  8a  or  9  of  the  Act  or 

§  3.55  or  3.60  and,  within  the  preceding 
twelve  months,  the  Commission  has  not 
permitted  the  withdrawal  of  an 
application  for  registration  in  any 
capacity  after  initiating  the  procedures 
provided  in  S  3.51;  and 

(C)  The  Disciplinary  History  questions 
(items  14-18)  of  his  registration 
application  contain  no  "yes"  answers, 
or  none  except  those  arising  from  a 
matter  which  already  has  been  disclosed 
in  connection  with  a  previous 
application  for  registration  in  any 
capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application. 

(D)  If  such  person  is  seeking 
registration  as  a  floor  broker,  he  will  be 
granted  a  temporary  license  to  act  in  the 
capacity  of  floor  trader  only  if  his  prior 
registration  was  not  subject  to 
conditions  or  restrictions  and  such 
person's  previously  filed  Form  8-R  and 
Forms  3-R,  if  any,  contain  no  "Yes" 
answers  to  the  Disciplinary  History 
questions  (items  14-18)  and  his  new 
Form  8-R  also  contains  no  "Yes" 
answers  to  the  Disciplinary  History 
questions  (items  14-18). 

(F)  A  temporary  license  received  in 
accordance  with  paragraph  (c)(1)  of  this 
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.section  wiij  be  subject  to  the  provisionit 
af§K3.41,  3.42  and  3.43. 

i2)  Tntnsfer  of  registraUon  category 
where  there  is  no  tnreak  in  continuity  of 
trading  privilei^s.  (i)  Any  parson 
n'^istered  as  a  floor  broksr  who 
continuously  maintains  tradiog 
priv'llegeb  <>t  any  contract  mariel  that 
has  miide  the  certification  required 
under  §3.40  wili  be  registered  as,  and 
in  {he  capacity  of.  &  floor  trader  upon 
maliing  to  the  Nationid  Futures 
AshodatJon  of  a  Fonn  3-R  compieted 
anu  filed  in  accordance  with  the 
instruction*  tiiereto  indicating  the 
intbHtion  to  change  registration 
category,  accompanied  by  evidence  of 
the  granting  of  trading  privileges  at  the 
new  contract  market,  if  applicable.  Any 
person  changing  regihtration  categories 
in  accQidance  with  this  paragraph  shall 
remain  subtect  to  any  conditions  or 
restrictions  applicbl'Je  to  the  previous 
rt'cistration. 

(li)  Any  person  regJ:>tered  as  a  floor 
tratiar  whose  registration  is  not  subject 
to  conditions  or  resL'iiiions  and  who 
continuously  maintains  trading 
privil^es  at  any  contiari  market  that 
has  made  the  cenifica'.ion  required 
under  §  3.40  will  be  registered  as.  and 
Li  the  capacity  of.  a  floor  broker  upon 
n:ailing  to  the  National  Futures 
Absociation  of  a  Form  3-R  completed 
and  filed  in  accordance  with  the 
instructions  thereto  indicating  The 
intention  to  change  registration 
category,  provided  his  previously  filed 
Form  8-R  and  any  Forms  3-R.  as  well 
as  the  Form  3-R  indicating  the  intention 
to  change  registration  category,  contain 
no  "Yes"  answers  to  the  Disciplinary 
History  questions  (items  14-18). 
accompanied  by  evidence  of  the 
granting  of  trading  privileges  at  the  new 
contract  market,  if  applicable. 

(dj  flevjei*'  of  Poor  broker  or  floor 
trader  registration  information.  Every 
three  years,  the  National  Fatvres 
As.sociation  shall  provide  each  floor 
broker  and  floor  trader  with  a  printout 
of  information  contained  in  the  National 
Futures  Associ?»icn's  registration 
database  r«8arding  such  registrant.  This 
printout  shaii  be  promptly  reviewed  by 
the  floor  broker  or  floor  trader.  If  the 
information  contained  therein  is  oirrect. 
the  floor  broker  or  floor  trad*»r  neec  not 
take  any  further  action.  If  the 
information  containsd  therein  is 
incorrect,  the  floor  broker  or  floor  tr  >der 
must  indicate  what  changes  are 
necessary  and  return  thd  printout 
promptly  to  tiie  National  Futures 
Association  ^ith  appropriate  clianges. 
The  failure  oi  a  registrant  to  return  the 
printout  will  be  deemed  to  constitute 
.-'-certification  of  the  registration 
information  oootained  therein: 


Provided,  howvver,  That  th«  feilura  to 
return  the  printout  promptly  to  the 
National  Futures  Association  with 
appropriate  changes,  if  necessary,  shall 
be  deemed  a  violation  of  this  rule  under 
the  Act. 

10.  Section  3.12  is  amended  by 
revising  paragraphs  (dKl)(iv)  and 
(i)(l)(iv)  to  read  as  Ibllows: 

f3.l2    ReoistrattoAofaModatadpAraons 
of  tuturas  commiMion  marcttants. 
Introducing  brokara.  coownodity  trading 
adviaors,  commodhy  pod  operator*  and 
lavarage  transaction  merchants. 
•         •        •        •        • 

(d)*  *  • 

(D*  *  * 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  under  sections 
6(c).  6(d).  6c.  6d.  8a  or  9  of  the  Act  or 
§  3.55.  3.56  or  3.60  or  if.  within  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and.  if  so.  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 
institution  of  a  proceeding  in 
connection  therewith; 


(i)  *   *  • 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  under  sections 
6(c),  6(d).  6c.  6d.  fla  or  9  of  the  Act  or 
§  3.55.  3.56  or  3.60  or  if.  witiiin  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and.  if  so.  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 
institution  of  a  proceeding  in 
connection  therewith; 

•  *        •        •        • 

11.  Section  3.21  is  amended  by 
revising  paragraph  (bM2)  to  read  as 
follows: 

§  3.21     Exemption*  from  fingerprinting 
raquiremenU  in  cartain  cases. 

•  •        •         •        • 

{b)«  •  • 

(2)  With  respect  to  fingerprints  of  a 
floor  broker  or  floor  trader.  The 
applicant  for  registration:  or 

12.  Section  3.31  is  amended  by 
revising  the  first  sentence  of  paragraph 
(al,  and  paragraphs  (b)  and  (d)  to  reed 
as  follows: 

$3.31    D*6ciancie*.  inaccuracy*,  and 
changaa,  to  Im  reported. 

(a)  Each  applicant  or  registrant  as  a 
futures  commission  meniiant. 


comiDodity  trading  advisor,  commodity 

pool  operator,  introducing  broker,  or 
leverage  transaction  merchant  must,  in 
accordance  with  tiie  instructioas 
thereto,  promptly  correct  any  defkaeacy 
or  Inaccuracy  in  Form  7-R  or  Schedule 
D  of  Form  7-R  which  no  longer  renders 
accurate  and  current  the  Ln formation 
contained  therein.  •  •  • 

(b)  Each  applicant  or  registrant  as  a 
floor  broker,  floor  trader  or  associated 
person,  each  person  who  qualifies  for 
the  temporary  no-action  position  under 
§  1.66  of  this  chapter,  and  each 
principal  of  a  futures  commission 
merchant,  commodity  trading  advisor, 
commodity  pool  operator,  introducing 
broker,  or  leverage  transaction  merchant 
must,  in  accordance  with  the 
instructions  thereto,  promptly  correct 
any  deficiency  or  inaccuracy  in  the 
Form  8-R  or  supplemental  statement 
thereto  which  renders  no  longer 
accurate  and  current  the  information 
contained  in  the  Form  8-R  or 
supplemental  statement.  F.<^rh  such 
correction  must  be  made  on  Form  3-R 
and  must  be  prepared  and  filed  in 
accordance  with  the  instructions 
thereto. 


(d)  Each  contract  market  that  has 
granted  trading  privil^es  to  a  person 
who  is  registered,  has  received  a 
temporary  license,  or  has  apphed  for 
registration  as  a  floor  broker  or  floor 
trader,  or  whose  name  appears  on  a  list 
of  floor  traders  submitted  in  accordance 
with  §  1.66(a)  of  this  chapter  in  order  to 
qualify  for  the  temporary  no-action 
position  thereunder,  must  notify  the 
National  Futures  Association  within 
sixty  days  after  such  person  has  ceased 
having  trading  privileges  on  such 
contract  mukeL 


13.  Section  3.33  is  amended  by 
revising  paragraph  (a)  introductory  text 
the  first  sentence  of  paragraph  (b) 
introductory  teid,  paragraph  (e)  and 
paragraph  (f)  introductory  text  to  reed  as 
follows: 

§3.33    WithdraMAi  from  registration. 

(a)  A  futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator, 
leverage  transaction  merchant,  floor 
broker  or  floor  trader  may  request  that 
its  r^tstration  be  withdrawn  in 
accordance  with  tiie  requirements  of 
this  section  if: 


(b)  A  request  for  withdrawal  from 
registration  as  a  fiitures  commission 
merchant,  introdocii^  iiroker. 
commodity  trading  advisor,  ctHunodity 
pool  operator,  or  leverage  transaction 
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merchant  must  be  made  on  Form  7-W, 
and  a  request  for  withdrawal  from 
registration  as  a  floor  broker  or  floor 
trader  must  be  made  on  Form  ft-W, 
completed  and  filed  with  National 
Futures  Association  in  accordance  with 
the  inatructions  thereto.  •  *  • 
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(e)  A  request  for  withdrawal  from 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  leverage  transaction 
merchant  on  Form  7-W,  and  a  request 
for  withdrawal  from  registration  as  a 
floor  broker  or  floor  trader  on  Form  8- 
W,  muBt  be  sent  to  the  National  Futures 
Association,  Registration  Office,  200 
West  Madison  Street,  Chicago,  Illinois 
60606  and  a  copy  of  such  request  must 
be  sent  by  the  National  Futures 
Association  within  three  business  days 
of  the  faceipt  of  such  withdrawal 
request  to  the  Commodity  Futures 
Trading  Commission,  Division  of 
Trading  and  Markets,  Registration  Unit, 
2033  KStreet, NW.,  Washington,  DC 
20581.  In  addition,  any  floor  broker  or 
floor  trader  requesting  withdrawal  from 
registration  must  file  a  copy  of  his  Form 
8-W  with  each  contract  market  that  has 
granted  him  trading  privileges.  Within 
three  business  days  of  any 
determination  by  the  National  Futures 
Association  under  §  3.10(d)  to  treat  the 
failure  by  a  registrant  to  file  an  annual 
Form  7-R  as  a  request  for  withdrawal, 
the  National  Futures  Association  shall 
send  the  Commission  notice  of  that 
determination. 

(0  Except  as  otherwise  provided  in 
§  3.10(d),  a  request  for  withdrawal  from 
registration  will  become  effective  on  the 
tliirtieth  day  after  receipt  of  such 
request  by  the  National  Futures 
Association,  or  earlier  upon  written 
notice  from  the  National  Futures 
Association  (with  the  written 
concurrence  of  the  Commission]  of  the 
granting  of  such  request,  unless  prior  to 
the  effeictive  date: 


14.  Sbction  3.34  is  added  to  subpart 
A  to  read  as  follows: 

§3.34    Mandatory  •thics  training  for 
regi«trar>ts. 

(a)  Any  individual  registered  as  a 
futuresicommission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator, 
leverage  transaction  merchant, 
associated  person,  floor  broker  or  floor 
trader  under  the  Act  must  attend  ethics 
training  to  ensure  that  he  understands 
his  responsibilities  to  the  public  under 
the  Act,  including  responsibilities  to 
observe  ust  and  equitable  principles  of 
trade,  ru  es  or  regulations  of  the 


Commission,  rules  of  any  appropriate 
contract  market,  registered  futures 
association,  or  other  self-regulatory 
organization,  or  any  other  applicable 
federal  or  state  law,  rule  or  regulation. 

(b)  The  training  required  by  this 
section  must: 

(1)  Include  a  description  of  the 
requirements  of  the  Act  and  rules 
promulgated  thereunder  concerning 
treatment  of  customer  orders  and 
handling  of  customer  business; 

(2)  Cover  the  subject  matter  referred  to 
in  paragraph  (a)  of  this  section,  as  it 
pertains  to  the  registration  category  in 
which  the  person  is  registered  or 
seeking  registration;  and 

(3)  Be  provided  by  or  pursuant  to  a 
program  of  training  (including 
videotape  or  electronic  presentation) 
sponsored  by  a  self-regulatory 
organization  or  an  entity  accredited  to 
conduct  continuing  education  programs 
by  a  state  profe.ssional  licensing 
authority  in  the  fields  of  law,  finance, 
accounting  or  economics,  or,  if  its 
program  is  approved  by  the  Commission 
for  this  purpose,  an  entity  that  meets  the 
criteria  set  forth  in  Section  501(c)(3)  of 
the  Internal  Revenue  Code,  &  trade 
association  or  other  person. 

(4)  Any  person  providing  ethics 
training  under  this  section  must 
maintain  records  of  materials  used  in 
such  training  and  of  attendees  at  such 
training  in  accordance  with  §  1.31  of 
this  chapter.  All  such  books  and  records 
shall  be  open  to  inspection  by  any 
representative  of  the  Commission  or  the 
U.S.  Department  of  Justice  and  persons 
providing  ethics  training  shall  be 
subject  to  audit  by  any  representative  of 
the  Commission. 

(c)  Any  person  providing  ethics 
training  under  this  section  may  wish  to 
address,  as  appropriate,  issues  such  as: 

(1)  How  to  act  honestly  and  fairly  and 
with  due  skill,  care  and  diligence  in  the 
best  interests  of  customers  and  the 
integrity  of  the  market; 

(2)  How  to  establish  effective 
supervisory  systems  and  internal 
controls; 

(3)  Obtaining  and  assessing  the 
financial  situation  and  investment 
experience  of  customers; 

(4)  Disclosure  of  material  information 
in  dealings  with  customers;  and 

(5)  Avoidance  of  confiicts  of  interest, 
and  when  they  cannot  be  avoided, 
disclosure  to  the  customer  and 
authorization  to  continue  handling  the 
customer's  business  if  permitted  under 
the  Act  and  Commission  rules. 

(d)(1)  Any  individual  granted 
registration  under  the  Act  as  a  futures 
commission  merchant,  introducing 
broker,  commodity  trading  advisor, 
commodity  pool  operator,  leverage 


transaction  merchant,  associated  person 
or  floor  broker  after  April  26, 1993  who 
has  not  been  duly  registered  under  the 
Act  at  any  time  during  the  two-year 
period  immediately  preceding  the  date 
such  individual's  application  for 
regi.stration  was  received  by  the 
National  Futures  Association,  must 
attend  training  referred  to  in  this  section 
within  six  months  after  being  granted 
registration,  and  thereafter  every  three 
years. 

(2)  Any  individual  registered  as  a 
floor  trader  under  the  Ad  after  April  26, 
1993  who  has  been  duly  registered 
under  the  Act  during  the  two-year 
period  immediately  preceding  the  dale 
such  individual's  application  for 
registration  was  received  by  the 
National  Futures  Association,  and 
whose  name  did  not  appear  on  a  list 
submitted  by  a  contract  market  to  the 
National  Futures  Association  in 
accordance  with  §  1.66(a)  of  this 
chapter,  must  attend  training  within  six 
months  after  being  granted  registration, 
and  thereafter  every  three  years. 

(3)  The  training  requirea  by  this 
section  for  individuals  described  in 
paragraphs  {d){l)  and  (d)(2)  of  this 
section  must  be  at  least  four  hours  in 
duration  for  an  individual's  initial 
session  and  one  hour  in  duration  for 
.subsequent  periodic  ses.<;ions.  The 
requirement  that  new  registrants  attend 
ethics  training  within  six  months  of 
being  granted  regi-stration  may  be 
satisfied  if  such  training  of  at  least  four 
hours  in  duration  is  taken  within  six 
months  prior  to  the  registrant  having 
filed  his  application  for  registration. 

(4)  All  individual  registrants 
registered  as  of  April  26, 1993  must 
attend  the  training  referred  to  in  this 
section  every  three  years  beginning 
April  26,  1993.  If  such  an  individual  has 
received  the  training  referred  to  in  this 
section  from  a  provider  set  forth  in 
paragraph  (b)(3)  of  this  section  since 
April  26,  1991,  the  duration  of  his  next 
session,  which  must  be  completed  by 
April  26,  1996.  must  be  at  least  one  hour 
and  all  subsequent  sessions  must  be  at 
least  one  hour.  If  such  an  individual  has 
not  received  the  training  referred  to  in 
this  section  from  a  provider  set  forth  in 
paragraph  (b)(3)  of  this  section  since 
April  26.  1991,  the  duration  of  his 
initial  session,  which  must  be 
completed  by  April  26,  1996,  must  be  at 
least  two  hours  and  all  subsequent 
sessions  must  be  at  least  one  hour. 

(5)  Any  individual  registrant  granted 
registration  under  the  Act  after  April  26. 
1993  who  has  been  duly  registered 
under  the  Act  at  any  time  during  the 
two-year  period  immediately  preceding 
the  date  such  individual's  most  recent 
application  for  registration  was  received 
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by  the  Nationel  Futures  Association, 
must  attwKi  the  training  referred  to  in 
tliis  section  in  accordance  with  the 
provisions  of  paragraph  (dK5)  of  this 
section.  If  such  an  individual  has 
received  the  training  rvfarred  to  in  this 
section  from  a  provider  set  forth  in 
paragraph  (b)(3)  of  this  section  within 
the  two  years  preceding  hJing  of  his 
most  recent  legistration  .application 
with  the  National  Futures  .Association, 
the  d'oration  of  his  ritx!  session,  which 
must  be  completed  by  thr^^e  years  hum 
the  date  of  the  previous  session  or 
within  six  months  from  t'le  date 
registration  is  granted,  whichever  comes 
later,  must  be  at  le^si  one  hour  and  all 
subsequent  sessions  must  be  at  least  one 
hour.  If  such  an  individual  has  not 
received  the  trainint^  referred  to  in  this 
section  from  a  provider  set  forth  in 
paragraph  (b)(3)  oi  this  section  since  the 
date  two  years  prior  'o  the  date  his  most 
recent  registration  application  was 
received  by  the  National  Futures 
.Association,  the  daration  of  his  initial 
session,  which  m  .si  be  completed  six 
moaths  fnm  the  date  registration  is 
grniitpd,  must  be  y\  least  four  hours  and 
all  sLbsoquent  sessions  must  be  at  least 
one  h  JUT. 

(6)  Any  individual  whose  name 
appt'ars  on  a  list  submitted  by  a  contract 
marl  >t  to  the  i  v,.'  ional  Futures 
Association  in  a.  cordance  with  §  1.66(a) 
of  this  chapter  mast: 

i.i)  If  he  has  received  the  training 
referred  to  in  this  section  from  a 
provider  set  fortii  in  paragraph  (b)(3)  of 
this  section  since  April  26, 1991,  attend 
hi;;  next  training  session  by  April  26. 
1996,  and  attend  subsequent  training 
sessions  every  three  years,  all  of  which 
sessions  must  bo  at  least  one  hour  and 

(li)  If  he  has  nM  received  the  training 
referred  to  in  this  section  from  a 
provider  set  forth  in  paragraph  (b)(3)  of 
this  section  sinne  April  26, 1991,  attend 
the  training  referred  to  in  this  section  by 
April  26, 1994,  which  must  be  at  least 
four  hours,  and  thereafter  attend 
training  every  three  years  for  sessions  of 
at  least  oneho';r. 

(e)  Evidence  of  attendance  at  ethics 
training,  incl'iding  evidence  of 
completion  of  videotape  or  electronic 
training,  must  be  maintained  in 
accordance  w^ith  8 1.31  of  this  chapter 
by: 

(1)  An  individual  registered  as  a 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisory,  commodity  pool  operator,  or 
le\'erage  transaction  merchant; 

(2)  In  the  case  of  an  associated  person, 
by  each  sponsor  of  the  associated 
person;  and 

(3)  Ir.  th«»  case  of  a  floor  broker  or  floor 
liflder,  by  each  contract  market  that  has 


grar.ted  trading  privileges  to  the  floor 
brok.ir  or  floor  trader. 

SubfKut  B — ^Temporary  Licenses 

15.  Section  3.40  is  amended  by 
revising  the  section  heading,  the 
introductory  text  of  the  section  and 
paragraph  (c)  to  read  as  follows: 

§  3.40    Temporary  Hoenskig  of  spptleanU 
for  SMOcialad  parson,  floor  broker  or  floor 
tradar  registration. 

Notwithstanding  any  other  provision 
of  i':i«e  regulations  and  pursuant  to  the 
terrri  and  conditions  of  this  subpart,  the 
Nat;  :ial  Futures  Association  may  grant 
a  temporary  license  to  a^y  applicant  for 
registration  as  an  associated  person, 
floor  b:  oker  (which,  if  the  applicant  has 
not  been  registered  as  a  floor  broker 
within  the  preceding  sixty  days  shall 
permit  such  applicant  to  act  in  the 
capacity  of  a  floor  trader  only)  or  floor 
trader  upon  the  contemporaneous  filing 
with  the  National  Futures  Association 
of: 


(c)  If  the  applicant  is  applying  for 
registration  as  an  associated  person,  the 
sponsor's  certification  required  by 
§  3.12(c)  of  this  part,  and  if  the  applicant 
is  applying  for  registration  as  a  floor 
broker  or  floor  trader,  evidence  that  the 
applicant  has  been  granted  trading 
privileges  by  a  contract  market  that  has 
filed  with  the  National  Futures 
Association  a  certification  signed  by  its 
chief  operating  officer  with  respect  to 
the  review  of  an  applicant's 
employment,  credit  and  other  history  in 
connection  with  the  granting  of  trading 
privileges. 

16.  Section  3.41  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  3.41    Restrictions  upon  activities. 

(a)  Subject  to  the  provisions  of  §  3.42 
and  all  of  the  obligations  imposed  on 
such  registrants  under  the  Act  (in 
particular,  section  14  thereof)  and  the 
rules,  regulations  and  orders 
thereunder,  an  applicant  for  registration 
as  an  associated  person  who  has 
received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  an  associated 
person,  an  applicant  for  registration  as 
a  floor  trader  who  has  received  written 
notification  that  a  temporary  Hcense  has 
been  granted  may  act  in  the  capacity  of 
a  floor  trader,  and  an  applicant  for 
registration  as  a  floor  broker  who  has 
received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  a  floor  broker, 
unless  such  applicant  has  not  been 
registered  as  a  floor  broker  within  the 


preceding  sixty  days,  in  which  case  the 
issuance  of  a  temporary  license  shall 
permit  such  applicant  to  act  jn  the 
capacity  of  a  floor  trader  only. 

*        •        •        •        • 

17.  Section  3.42  is  amended  by 
revising  paragraphs  (a)(2),  (a)(4),  (a)(5), 
and  (a)(6),  by  adding  paragraphs  (a)(7) 
and  (a)(8),  and  by  revising  paragraph  (b) 
to  read  as  follows:  ^  -- 

§3.42    TsrmJnatlon. 

(a)  •  *   * 

(2)  Immediately  upon  termination  of 
the  association  of  the  applicant  for 
registration  as  an  associated  person  with 
the  registrant  which  filed  the 
sponsorship  certification,  or 
immediately  upon  loss  of  trading 
privileges  by  an  applicant  for 
registration  as  a  floor  broker  or  floor 
trader  on  all  contract  markets  which 
filed  the  certification  described  in 
§  3.40(c): 
***** 

(4)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty  within  the  time 
permitted  under  section  6(e),  6b  or  6c(d) 
of  the  Act; 

(5)  Immediately  upon  failure  to  pay 
the  full  amount  of  a  reparation  order 
within  the  time  permitted  under  section 
14(0  of  the  Act; 

(6)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  part 
180  of  this  chapter  within  the  time 
permitted  for  such  compliance  as 
specified  in  Section  10(g)  of  National 
Futures  Association's  Code  of 
Arbitration  or  the  comparable  time 
period  sjjecified  in  the  rules  of  a 
contract  market  or  other  appropriate 
arbitration  forum; 

(7)  Immediately  upon  the  revocation 
or  withdrawal  of  the  registration  of  the 
applicant's  sponsor;  or 

(8)  Immediately  upon  notice  to  the 
applicant  and  the  applicant's  sponsor  or 
the  contract  market  that  has  granted  the 
applicant  trading  privileges  that: 

(i)  The  applicant  failed  to  disclose 
relevant  disciplinary  history 
information  in  response  to  items  14 
through  18  on  the  applicant's  Form  8- 
R;or 

(ii)  An  event  has  occurred  leading  to 
an  affirmative  response  to  any  of  items 
14  through  18  on  the  applicant's  Form 
8-R. 

(b)  Upon  termination,  the  applicant 
may  not  engage  in  any  activity  which 
requires  registration  with  the 
Commission  as  an  associated  person, 
floor  broker  or  floor  trader. 

18.  Section  3.43  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 
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f  3.43    fMationsMp  to  registration. 

•         •        •         •        • 

(b)*  •  • 

(1)  A  determination  by  the  National 
Futures  Association  that  the  applicant  is 
qualified  for  registration  as  an 
associated  person,  floor  broker  or  floor 
trader;  or 

(2)  The  expiration  of  six  months  from 
the  date  of  issuance  unless  a  notice  has 
been  issued  under  §  3.60  of  the 
initiation  of  a  proceeding  to  deny 
registration  under  section  8a(2)  or  8a(3) 
of  the  Act. 

19.  Section  3.46  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§3.46    Termination. 

(a)  A  temporary  license  shall 
terminate: 

(1)  Five  days  after  service  upon  the 
applicant  of  a  notice  by  the  National 
Futures  Association  that  the  applicant 
for  registration  may  be  found  subject  to 
a  statutory  disqualification  from 
registration; 

(2)  Immediately  upon  termination  of 
the  applicant's  guarantee  agreement  in 
accordance  with  §  1.10(j)(4)(ii)  or  {j)(5) 
of  this  chapter,  unless  a  new  guarantee 
agreement  is  filed  in  accordance  with 

§  3.45(b); 

(3)  Immediately  upon  the  failure  of  an 
applicant  to  respond  to  a  written  request 
by  the  Commission  or  the  National 
Futures  Association  for  clarification  of 
information  set  forth  in  the  application 
of  the  applicant  or  any  principal 
(including  any  branch  office  manager) 
thereof  or  for  the  resubmission  of  a 
fingerprint  card  pursuant  to  §  3.44(c)  in 
accordance  with  such  request; 

(4)  Immediately  upon  the  revocation 
or  withdrawal  of  the  guarantor  futures 
commission  merchant's  registration; 

(5)  Immediately  upon  the  withdrawal 
of  the  registration  application  pursuant 
to  §  3.44(c); 

(6)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty  within  the  time 
permitted  imder  sections  6(e),  6b  or 
6c(d)  of  the  Act; 

(7)  Immediately  upon  failure  to  pay 
the  full  amount  of  a  reparation  order 
within  the  time  permitted  under  section 
14(f)  of  the  Act; 

(8)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  part 
180  of  this  chapter  within  the  time 
permitted  for  such  compliance  as 
specified  in  section  10(g)  of  National 
Futures  Association's  Code  of 
Arbitration  or  the  comparable  time 
period  specified  in  the  rules  of  a 
contract  market  or  other  appropriate 
arbitration  forum; 


(9)  Whenever  a  person  not  listed  as  a 
principal  on  the  applicant's  initial 
registration  application  becomes  a 
principal  under  §  3.1(a);  or 

(10)  Immediately  upon  notice  to  the 
applicant  and  the  guarantor  futures 
commission  merchant  that: 

(i)  The  applicant  or  any  principal 
(including  any  branch  officer  manager) 
failed  to  disclose  relevant  disciplinary 
history  information  in  response  to  items 
11  through  15  on  the  applicant's  Form 
7-R  or  items  14  through  18  on  a 
principal's  Form  8-R:  or 

(ii)  An  event  has  ocoured  leading  to 
an  affirmative  response  to  any  of  items 
11  through  15  on  the  applicant's  Form 
7-R  or  items  14  through  18  on  a 
principal's  Form  8-R. 

20.  Section  3.47  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§  3.47    Ralationship  to  registration. 

(b)*  •  ' 

(2)  The  expiration  of  six  months  from 
the  date  of  issuance  unless  a  notice  has 
been  issued  under  §  3.60  of  the 
initiation  of  a  proceeding  to  deny 
registration  under  sections  8a(2)  or  8a(3) 
of  the  Act. 

Subpart  C — Denial,  Suspension  or 
Revocation  of  Registration 

21.  Section  3.55  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

S  3.55    Suspension  and  revocation  of 
registration  pursuant  to  section  8a(2)  of  the 
Act 


(e)  Suspension  and  order  to  show 
cause.  (1)  If  the  registrant  is  found  to  be 
subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge,  within 
thirty  days  after  receipt  of  the 
registrant's  written  submission,  if  any, 
and  any  reply  thereto,  shall  issue  an 
interim  order  suspending  the 
registration  of  the  registrant  and 
requiring  the  registrant  to  show  cause 
within  twenty  days  of  the  date  of  the 
order  why,  notwithstanding  the 
existence  of  the  statutory 
disqualification,  the  registration  of  the 
registrant  should  not  be  revoked.  The 
registration  of  the  registrant  shall  be 
suspended,  effective  five  days  after  the 
order  to  show  cause  is  served  upon  the 
registrant  in  accordance  with  §  3.50(a). 
until  a  final  order  with  respect  to  the 
order  to  show  cause  has  been  issued: 
Provided,  That  if  the  sole  basis  upon 
which  the  registrant  is  subject  to 
statutory  disqualification  is  the 
existence  of  a  temporary  order. 


judgment  or  decree  of  the  type 
described  in  section  8a(2)(C)  of  the  Act, 
the  order  to  show  cause  shall  not  be 
issued  and  the  registrant  shall  be 
suspended  until  such  time  as  the 
temporary  order,  judgment  or  decree 
shall  have  expired:  Provided,  however. 
That  in  no  event  shall  the  registrant  be 
suspended  for  a  period  to  exceed  six 
months. 


22.  Section  3.56  is  added  to  read  as 
follows: 

§3.56    Suspension  or  modification  of 
registration  pursuant  to  section  8a(11)  of 
the  Act 

(a)  Nor/ce.  (1)  On  the  basis  of 
information  obtained  by  the 
Commission,  the  Commission  may  at 
any  time  serve  written  notice  upon  a 
registrant  in  any  capacity  under  the  Act 
that: 

(i)  The  Commission  alleges  and  is 
prepared  to  prove,  by  reference  to  an 
information,  indictment  or  complaint 
authorized  by  a  United  Slates  Attorney 
or  an  appropriate  official  of  any  State 
that  the  registrant  is  charged  with  the 
commission  of  or  participation  in  a 
crime  involving  a  violation  of  the  Act  or 
a  violation  of  any  other  provision  of 
federal  or  state  law  that  would  refiect  on 
the  honesty  or  the  fitness  of  the  person 
to  act  as  a  fiduciary  that  is  punishable 
by  imprisonment  for  a  term  exceeding 
one  year,  and  that  continued  registration 
of  the  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission; 

(ii)  An  Administrative  Law  Judge 
shall  make  a  determination,  based  upon 
written  evidence  and  any  oral  hearing 
granted,  as  to  whether  the  registrant  is 
charged  with  the  Commission  of  or 
participation  in  such  a  crime  and 
whether  the  continued  registration  of 
the  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission;  and 

(iii)  If  the  registrant  is  found  to  be 
charged  with  the  commission  of  or 
participation  in  such  a  crime  and  it  is 
found  that  the  continued  registration  of 
the  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission,  the 
registration  of  the  registrant  shall  be 
suspended  or  modified. 

(2)  The  notice  referred  to  in  paragraph 
(a)  of  this  section  shall  include  a  short 
and  plain  statement  that  the  continued 
registration  of  the  registrant  may  pose  a 
threat  to  the  public  interest  or  may 
threaten  to  impair  public  confidence  in 
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any  market  regulated  by  the 
Commission. 

(b)  Response.  (1)  If  the  registrant 
wishes  to  challenge  the  accuracy  of  the 
allegations  in  the  notice,  the  registrant 
may  submit  written  evidence  as  to: 

(0  The  registrant's  identity; 

(ii)  The  existence  of  a  clerical  error  in 
any  record  documenting  the 
information,  indictment  or  complaint; 

(iii)  The  nature  of  the  information, 
indictment  or  complaint;  or 

(iv)  The  statement  accompanying  the 
notice  referred  to  in  paragraph  (a)(2)  of 
this  section  and,  in  an  effort  to  have  his 
registration  modified  rather  than 
suspended,  the  Supplemental  Sponsor 
Certification  Statement  signed  by  a 
sponsor,  supervising  floor  broker  or,  in 
the  case  of  a  floor  trader,  a  supervising 
registrant,  principal  or  contract  market, 
as  appropriate  for  the  registrant  in 
accordance  with  §  3.60{b)(2){i)  and  who 
meets  the  standard  set  forth  in 
§3.60(b)(2)(i)(A)and(C). 

(2)  The  registrant  may  also  request  an 
oral  hearing,  which  shall  include  a 
statement  of  the  issues  to  be  addressed, 
a  list  of  any  witnesses  to  be  called,  a 
summary  of  the  testimony  to  be  elicited 
and  copies  of  any  documents  to  be 
introduced.  An  oral  hearing  shall  be 
granted  upon  request. 

(3)  Such  written  submissions  must  be 
served  upon  the  Division  of 
Enforcement  and  filed  with  the  Hearing 
Clerk  within  twenty  days  of  the  date  of 
service  of  notice  to  the  registrant  under 
paragraph  (a)  of  this  section. 

(c)  Reply.  Within  ten  days  of  receipt 
of  any  written  submission  filed  by  the 
registrant,  the  Division  of  Enforcement 
may  serve  upon  the  registrant  and  file 
with  the  Hearing  Clerk  a  reply. 

(d)  Oral  hearing.  An  oral  tiearing  shall 
be  conducted  pursuant  to  such  sections 
of  the  Commission's  Rules  of  Practice, 
17  CFR  part  10,  as  the  Administrative 
Law  Judge  deems  necessary  and  in  a 
manner  which  shall  ensure  that  the 
proceeding  is  resolved  expeditiously. 

(e)  Determination  by  Administrative 
Law  Judge.  (1)  A  determination  by  the 
Administrative  Law  Judge  as  to  whether 
the  Division  of  Enforcement  has  shown 
by  a  preponderance  of  the  evidence  that 
the  registrant  is  charged  with  the 
commission  of  or  participation  in  a 
crime  as  set  forth  in  the  notice  and  that 
the  continued  registration  of  the 
registrant  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission  must  be 
based  upon  the  evidence  of  service,  the 
response,  if  any,  filed  by  the  registrant, 
any  written  reply  submitted  by  the 
Division  of  Enforcement  and  such  other 
papers  as  the  Administrative  Law  Judge 


may  require  or  permit,  and  the  oral 
hearing,  if  any.  If  the  Division  of 
Enforcement  has  made  the  required 
showings,  the  Administrative  Law 
Judge,  within  thirty  days  after  the  last 
written  submission  or  the  oral  hearing, 
shall  issue  an  order  suspending  or 
modifying  the  registration  of  the 
registrant.  If  the  Division  of 
Enforcement  has  not  made  the  required 
showings,  the  Administrative  Law 
Judge,  within  thirty  days  after  the  last 
written  submission  or  the  oral  hearing, 
shall  issue  an  order  to^that  effect.  The 
Administrative  Law  Judge's  order  shall 
include  a  written  determination  setting 
forth  the  basis  for  his  ruling. 

(2)  The  Hearing  Clerk  shall  promptly 
serve  a  copy  of  such  order  on  the 
registrant,  the  Division  of  Trading  and 
Markets  and  the  Division  of 
Enforcement.  Such  Order  shall  be 
effective  as  a  final  order  of  the 
Commission  fifteen  days  after  the  date 
it  is  served  upon  the  registrant  in 
accordance  with  the  provisions  of 
§  3.50(a)  unless  a  timely  application  for 
review  is  filed  in  accordance  with 
§  10.102  of  this  chapter.  The  appellate 
procedures  set  forth  in  §§  10.102, 
10.103,  10.104,  10.106.  10.107  and 
10.109  of  this  chapter  shall  apply  to  any 
appeal  brought  under  paragraph  (e)(2)  of 
this  section. 

(f)  Any  order  of  suspension  or 
modification  issued  under  this  section 
shall  remain  in  effect  until  such 
information,  indictment,  or  complaint  is 
disposed  of  or  until  terminated  by  the 
Commission. 

(g)  On  disposition  of  such 
information,  indictment,  or  complaint, 
the  Commission  may  issue  and  serve  on 
such  registrant  a  notice  under  §  3.55  or 
§  3.60  to  suspend,  restrict,  or  revoke  the 
registration  of  such  person. 

(h)  A  finding  of  not  guilty  or  other 
disposition  of  the  charge  shall  not 
preclude  the  Commission  ft-om 
thereafter  instituting  any  other 
proceedings  under  the  Act  or  its  rules. 

(i)  A  person  aggrieved  by  an  order 
issued  under  this  section  may  obtain 
review  of  such  order  in  the  same 
manner  and  on  the  same  terms  and 
conditions  as  are  provided  in  Section 
6(c)  of  the  Act. 

23.  Section  3.60  is  amended  by 
revising  paragraphs  (b)(2)(i) 
introductory  text,  (b)(2)(i)(A). 
(b)(2)(i)(C),  (b)(2)(ii)(C)  and  (f)(3)  and  by 
adding  paragraph  (I)  to  read  as  follows: 

S  3.60    Procedure  to  deny,  condition, 
suspend,  revoiie  or  place  restrictiona  upon 
registration  pursuant  to  sections  8a<2), 
8a<3)  and  8«<4)  of  the  Act. 

•         •         •         •         • 

(b)*  •  * 


(2)(i)  In  the  response,  if  the  person  is 
not  an  associated  person,  a  floor  broker 
or  a  floor  trader  or  an  applicant  for 
registration  in  any  of  those  capacities, 
the  applicant  or  registrant  shall  also 
state  whether  he  intends  to  show  that 
registration  would  not  pose  a  substantial 
risk  to  the  public  despite  the  existence 
of  the  disqualification  set  forth  in  the 
notice.  If  the  person  is  an  associated 
person,  a  floor  broker  or  a  floor  trader 
or  an  applicant  for  registration  in  any  of 
those  capacities,  the  applicant  or 
registrant  shall  also  state  whether  he 
intends  to  show  that  full,  conditioned  or 
restricted  registration  would  not  pose  a 
substantial  risk  to  the  public  despite  the 
existence  of  the  disqualification  set 
forth  in  the  notice.  If  the  person  is  an 
associated  person  or  an  applicant  for 
registration  as  an  associated  person  and 
intends  to  make  such  a  showing,  he 
must  also  submit  a  letter  signed  by  an 
officer  or  general  partner  authorized  to 
bind  the  sponsor  whereby  the  sponsor 
agrees  to  sign  a  Supplemental  Sponsor 
Certification  Statement  and  supervise 
compliance  with  any  conditions  or 
restrictions  that  may  be  imposed  on  the 
applicant  or  registrant  as  a  result  of  a 
statutory  disqualification  proceeding 
under  this  section;  if  the  person  is  t 
floor  broker  or  a  floor  trader  or  an 
applicant  for  registration  in  either 
capacity  and  intends  to  make  such  a 
showing,  he  must,  in  the  case  of  a  floor 
broker  or  applicant  for  registration  as  a 
floor  broker,  also  submit  a  letter  signed 
by  his  employer  or  if  he  has  no 
employer  by  another  floor  broker  or,  in 
the  case  of  a  floor  trader  or  applicant  for 
registration  as  a  floor  trader,  also  submit 
a  letter  signed  by  an  officer  of  the  floor 
trader's  clearing  member,  if  such  officer 
is  a  registrant  or  a  principal  of  a 
registrant,  or  the  chief  operating  officer 
of  each  contract  market  that  has  granted 
trading  privileges,  whereby  the 
employer  or  floor  broker,  appropriate 
registrant,  principal  or  contract  market 
chief  operating  officer  (on  behalf  of  the 
contract  market)  agrees  to  sign  a 
Supplemental  Sponsor  Certification 
Statement  and  supervise  compliance 
with  any  conditions  or  restrictions  that 
may  be  imposed  on  the  applicant  or 
registrant  as  a  result  of  a  statutory 
disqualification  proceeding  under  this 
section:  Provided,  That,  with  respect  to 
such  sponsor,  supervising  employer  or 
floor  broker,  supervising  registrant  or 
principal: 

(A)  An  adjudicatory  proceeding 
pursuant  to  the  provisions  of  sections 
6(c),  6(d).  6c,  6d,  8a  or  9  of  the  Act  is 
not  pending;  and 
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(C)  Such  person  is  not  barred  from 
service  on  self-regulatory  organization 
governing  boards  or  committees  based 
on  disciplinary  history  in  accordance 
with  S  1.B3  of  this  chapter. 

(ii)*  •  • 

(C)  If  the  person  is  an  associated 
person,  floor  broker  or  floor  trader  or  an 
appUcant  for  registration  in  any  of  those 
capacities,  evidence  that  the  applicant's 
or  registrant's  registration  on  a 
conditioned  or  restricted  basis  would  be 
subject  to  supervisory  controls  likely 
both  to  detect  futlu^  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any  harm  arising  from  the 
applicant's  or  registrant's  future 
wrongdoing,  including  proposed 
conditions  or  restrictions. 
•        •        •        •        • 

(3)  If  the  person  is  an  associated 
person,  a  floor  broker  or  a  floor  trader 
or  an  applicant  for  registration  in  any  of 
those  capacities,  evidence  that  the 
applicant's  or  registrant's  registration  on 
a  conditioned  or  restricted  basis  would 
be  subject  to  supervisory  controls  likely 
both  to  detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any  harm  arising  from 
future  wrongdoing  by  the  applicant  or 
registrant.  Any  decision  providing  for  a 
conditioned  or  restricted  registration 
shall  take  into  consideration  the 
applicant's  or  registrant's  statutory 
disqualification  and  the  time  period 
remaining  on  such  statutory 
disqualification,  and  shall  hx  a  time 
period  after  which  the  registrant  and  his 
sponsor,  supervising  employer  or  floor 
broker,  or  supervising  registrant, 
principal  or  contract  market  may 
petition  to  Uft  or  modify  the  conditions 
or  restrictions  in  accordance  with  §  3.64. 

(1)  The  failure  of  any  sponsor, 
supervising  employer  or  floor  broker,  or 
supervising  registrant,  principal  or 
contract  market  to  fulfill  its  obligations 
with  respect  to  supervision  or 
monitoring  of  a  conditioned  or 
restricted  registrant  as  agreed  to  in  the 
Supplemental  Sponsor  CertiHcation 
Statement  shall  be  deemed  a  violation  of 
this  rule  under  the  Act, 

24.  Section  3.61  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

f  3.61    Extanaiona  of  time  for  proceedinga 
brought  undw  f  3.55.  f  3^  and  f  3.60. 

(a)  In  general.  Except  as  otherwise 
provided  by  law  or  by  these  rules,  for 
good  cause  shown,  the  Commission  or 
an  Administrative  Law  Judge  before 
whom  a  proceeding  brought  under 
§  3.55,  §  3.56  or  §  3.60  is  then  pending, 
on  their  own  motion  or  the  motion  of  a 


party,  may  at  any  time  extend  or  shorten 
the  time  limit  prescribed  by  those  rules 
for  filing  any  document.  In  any  instance 
in  which  a  time  limit  is  not  prescribed 
for  an  action  to  be  taken  concerning  any 
matter,  the  Commission  or  the 
Administrative  Law  Judge  may  set  a 
time  limit  for  that  action. 
•        •        *        •        • 

25.  Section  3.64  is  amended  by 
revising  paragraphs  (a)(2)  and  (d)  to  read 
as  follows: 

13.64    Procedure  to  Ufl  or  modMy 
condition*  or  restrictions. 

(a)'  •  • 

(2)  In  the  petition,  the  registrant  and 
his  sponsor,  supervising  employer  or 
floor  broker,  or  supervising  registrant, 
principal  or  contract  market  shall  be 
limited  to  a  showing,  by  affidavit,  that 
the  conditions  or  restrictions  have  been 
satisfied  pursuant  to  the  order  which 
imposed  them.  The  affidavit  must  be 
sworn  to  by  a  person  with  actual 
knowledge  of  the  registrant's  activities 
on  behalf  of  the  sponsor,  supervising 
employer  or  floor  broker,  or  supervising 
registrant,  principal  or  contract  market. 

(d)  Effect  of  the  Administrative  Law 
Judge's  determination.  The 
Administrative  Law  Judge's  written 
determination  shall  become  the  final 
decision  of  the  Commission  thirty  days 
following  the  date  the  Hearing  Clerk 
serves  the  determination  on  the 
registrant,  the  registrant's  sponsor, 
supervising  employer  or  floor  broker,  or 
supervising  registrant,  principal  or 
contract  market,  and  the  Division  of 
Enforcement  unless  one  or  more  of  the 
parties  files  a  timely  notice  of  appeal  in 
accordance  with  §  10.102  of  this 
chapter. 

26.  Appendix  A  to  Part  3  is  amended 
by  revising  the  fourth  paragraph 
following  the  heading  "Section  8a(2)  (C) 
and  (E)"  to  read  as  follows: 

Appendix  A  to  Part  3 — Interpretative 
Statement  With  Respect  to  Section 
8a(2)  (C)  and  (E)  and  SecUon  8a(3)  (J) 
and  (M)  of  the  Commodity  Exchange 
Act 


"if  such  person  is  permanently  or 
temporarily  enjoined  by  order,  judgment,  or 
decree  of  any  court  of  competent  jurisdiction 
*  •  *  ,  including  an  order  entered  pursuant 
to  an  agreement  of  settlement  to  which  the 
Commission  or  any  Federal  or  State  agency 
or  other  governmental  txxiy  is  a  party,  from 
(i)  acting  as  a  futures  commission  merchant, 
introducing  broker,  floor  broker,  floor  trader, 
commodity  trading  advisor,  commodity  pool 
operator,  associated  person  of  any  registrant 
under  the  Act,  securities  broker,  securities 


dealer,  municipal  securities  broker, 
municipal  securities  dealar,  transfer  ageot, 
clearing  agency,  securities  information 
processor,  investment  advisor,  investment 
comptany,  or  affiliated  f>erson  or  employee  of 
any  of  the  foregoing  or  (ii)  engaging  in  or 
continuing  any  activity  involving  any 
transaction  in  or  advice  concerning  contracts 
of  sale  of  a  commodity  for  future  delivery, 
concerning  matters  subject  to  Commission 
regulation  under  section  4c  or  19  of  the  Act, 
or  concerning  securities;" 


PART  10-HULES  OF  PRACTICE 

27.  The  authority  citation  for  part  10 
continues  to  read  as  follows: 

Authority:  Public  Law  93-463,  sec. 
101(a)(ll).  88  Stat.  1391,  7  U.S.C.  4a(j). 
unless  otherwise  noted. 

Subpart  A — General  Provisions 

28.  Section  10.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  10.1    Scope  and  applicability  of  rules  of 
practice. 

•        •        •        •        • 

(a)  Denial,  suspension,  revocation, 
conditioning,  restricting  or  modifying  of 
registration  as  a  futures  commission 
merchant,  introducing  broker,  or 
associated  person,  floor  broker,  floor 
trader,  commodity  pool  operator, 
commodity  trading  advisor  or  leverage 
transaction  merchant  pursuant  to 
sections  6(c),  8a(2),  8a(3),  8a(4)  and 
8a(ll)  of  the  Act,  7  U.S.C.  9,  12a(2), 
12a(3),  12a(4)  and  12(a)(ll).  or  denial, 
suspension,  or  revocation  of  designation 
as  a  contract  market  pursuant  to 
sections  6(a)  and  6(b)  of  the  Act,  7 
U.S.C.  8; 


PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

29.  The  authority  citation  for  part  145 
continues  to  read  as  follows: 

Authority:  Public  Law  89-554,  80  Stat. 
383,  Public  Law  90-23.  81  Stat.  54.  Public 
Law  93-502.  88  Stat.  1561-1564  (5  U.S.C. 
552):  sec.  101(a),  Public  Law  93-463,  88  Stat. 
1389  (5  U.S.C  4a(j));  Public  Law  99-570, 
unless  otherwise  noted. 

30.  Section  145.6  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 145.6    Commission  offices  to  contact  for 
assistance;  regiatration  records  availabia. 

•         •         •         *         • 

(b)(1)  The  publicly  available  portions 
of  Form  7-R  (application  for  registration 
as  a  futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator  or 
leverage  transaction  merchant).  Form  8- 
R  (application  for  registration  as  an 
associated  person,  floor  broker,  floor 
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trader  and  biographical  supplement  to 
application  on  Fonn  7-R),  Form  3-R 
(changes  and  corrections:  multiple 
associations)  Form  8-S  (certificate  of 
special  registration),  Form  8-T  (notice 
of  termination),  Form  7-W  (withdrawal 
from  firm  registration)  and  Form  8-W 
(withdrawal  frtjm  floor  broker  or  floor 
trader  registration)  will  be  available  for 
public  inspection  and  copying.  Such 
registration  forms  will  be  available  in 
the  offices  of  the  National  Futures 
Association,  200  West  Madison  Street, 
Chicago,  Illinois  60606.  Telephone: 
(312) 781-1300. 

(2)  The  fingerprint  card  and  any 
supplementary  attachments  filed  in 
response  to  items  6-9  and  14-21  on 
Form  8-R,  to  item  3  on  Form  8-S,  to 
items  3-5  and  9-11  on  Form  8-T,  to 
items  9-10  on  Form  7-R,  to  item  7  on 
Form  7-W  or  to  item  7  on  Form  8-W 
generally  will  not  be  available  for  public 
inspection  and  copying  unless  such 
disclosure  is  required  under  the 
Freedom  of  Information  Act.  Changes  or 
corrections  to  those  items  reported  on 
Form  3-R  will  be  treated  similarly. 
When  such  fingerprint  cards  or 
supplementary  attachments  are  on  file, 
the  FOI,  Privacy  and  Sunshine  Acts 
compliance  staff  will  decide  any  request 
for  access  in  accordance  with  the 
procedures  set  forth  in  §§  145.7  and 
145.9. 

Issued  in  Washington,  DC  on  April  9. 1993, 
by  the  Conunission. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Coaunission. 
[FR  Doc.  93-8798  Filed  4-14-93;  8:45  am] 
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Passive  Market  Making 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 


SUmiARY:  The  Securities  and  Exchange 
Commission  is  adopting  a  new 
exception  to  Rule  lOb-6  and  a  new 
companion  rule.  Rule  lGb-€A,  under 
the  Securities  Exchange  Act  of  1934, 
which  permit  "passive  market  making" 
by  NASDAQ  market  makers  in 
connection  with  certain  distributions  of 
NASDAQ-quoted  securities  during  the 
period  when  Rule  lOb-6  otherwise 
would  prohibit  such  activity.  The  new 


provisions  apply  to  firm  commitment 
distributions  of  NASDAQ  securities  that 
qualify  for  the  two  business  day 
"cooling-off"  period  of  Rule  lOb-6.  A 
passive  market  maker's  bids  and 
purchases  are  limited  by  the  level  of 
bids  of  NASDAQ  market  makers  that  are 
not  participating  in  the  distribution. 
Certain  technical  amendments  also  are 
being  made  to  Rules  502  and  508  of 
Regulation  S-B  and  Rules  502  and  508 
of  Regulation  S-K  under  the  Secvuities 
Act  of  1933.  The  Commission  will 
review  the  operation  of  the  new  rule  one 
year  following  its  effectiveness. 
EFFECTIVE  DATE:  May  17,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Sanow,  M.  Blair  Corkran, 
Elizabeth  Pucciarelli  Hensley,  or  Susan 
H.  Schleisner,  Office  of  Trading 
Practices,  Division  of  Market 
Regulation,  at  (202)  272-2848. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Mail  Stop  5-1, 
Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Securities  and  Exchange 
Commission  ("Commission")  is 
adopting  a  new  exception  to  Rule  10b- 
6 '  and  a  companion  rule.  Rule  10b-6A, 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act"),^  which  permit 
"passive  market  making"  on  the 
National  Association  of  Securities 
Dealers  Inc's  ("NASD")  Automated 
Quotation  system  ("NASDAQ")  during 
the  period  when  Rule  lOb-6  otherwise 
would  prohibit  such  activity. 

The  Commission  proposed  the 
passive  market  making  provisions  in 
response  to  an  amended  petition  for 
rulemaking  filed  with  the  Commission 
by  the  NASD  in  July  1992.'  The  passive 
market  making  proposal  reflected  a 
cooperative  effort  between  the 
Commission  and  the  NASD  to  permit  a 
market  presence  by  NASDAQ  market 
makers  when  they  or  their  "affiliated 
purchasers"*  are  engaged  in  a 


■  17  CFR  240.iob-«. 

'  IS  U.S.C  78(a)  e(5e(}. 

'See  Securities  Exchange  Act  Release  No.  31347 
(October  22.  1992).  52  FR  49039  ("Proposing 
Release"). 

The  NASD  filed  a  petition  for  rulemaking,  and  an 
amendment  thereto  ("NASD  Petition"),  with  the 
Commission  requesting  that  it  amend  Rule  lOb-6  to 
permit  "passive  market  making"  during  certain 
distributions.  The  NASD  filed  the  original  petition 
on  June  28,  1991,  pursuant  to  Section  553(e)  of  the 
Administrative  Procedure  Act.  5  U.S.C  S53(e),  and 
Rule  4(a)  of  the  Commission's  Rules  of  Practice.  17 
CFR  201.4(a).  The  original  submission, 
supplementary  material,  and  the  July  27,  1992 
amendment  are  available  in  the  Commission's 
Public  Reference  Section  at  the  address  noted  above 
in  File  No.  S7-33-92. 

*  "Affiliated  purchaser"  is  defined  in  17  CFR 
240.10b-6(c)(6). 


distribution  for  Rule  lOb-6  purposes, 
subject  to  certain  conditions  designed  to 
maintain  the  Rule's  anti-manipulation 
objectives. 

Forty-eight  comment  letters  were 
received  in  response  to  the  Proposing 
Release.'  Forty-six  (X)mmenters 
supported  the  passive  market  making 
proposal.  Generally,  these  commenters 
stated  that  the  new  rule  would  enhance 
market  depth  and  liquidity  during  the 
covered  period.  Twenty-one 
commenters  suggested  various 
modific:ations  to  the  proposal.  While  not 
expressly  supporting  or  opposing  the 
proposal,  two  commenters,  both  of 
which  are  national  securities  exchanges, 
stated  that  analogous  relief  from  the 
provisions  of  Rule  lOb-6  for  exchange 
speciahsts  affiliated  with  distribution 
participants  should  be  granted. 

The  Ck)mmission  has  determined  to 
adopt  the  passive  market  making 
proposal  with  several  modifications 
suggested  by  commenters.  Rule  10b-6A 
reduces  the  restrictions  on  the  market 
activities  of  broker-dealers  participating 
in  certain  distributions  of  NASDAQ 
securities  and  thus  should  facilitate 
capital  formation  by  NASDAQ  issuers. 
The  Commission  expects  the  NASD,  at 
the  end  of  a  nine  month  period 
following  effectiveness  of  the  new  rule, 
to  submit  a  report  thoroughly  analyzing 
the  operation  of  Rule  lOh-eA  and  the 
adequacy  of  its  surveillance  procedures 
governing  passive  market  making 
activity.  Shortly  thereafter,  the 
Commission  will  issue  for  public 
comment  a  report  evaluating  the 
effectiveness  of  the  rule.  The 
Commission  believes  that  this  time 
frame  will  be  sufficient  for  the  NASD 
and  the  Commission  to  obtain 
information  on  the  operation  of  passive 
market  making  and  make  any  changes, 
if  needed,  to  the  rule.  Because  the  rule 
introduces  a  new  construct  to  permit 
distribution  participants  to  continue 
market  making  activities  during  the 
Rule  lOb-6  cooling-off  period,  it  may 
function  in  unanticipated  ways  and 
require  adjustments  prior  to  the  end  of 
the  review  period.  In  that  event,  the 
Commission  would  consider  making 
appropriate  "mid-course"  adjustments 
prior  to  the  expiration  of  this  period.* 


'The  Commission  received  letters  from  29 
NASDAQ  issuers,  nine  broker-dealers,  four 
associations,  four  self-regulatory  organizations,  and 
two  law  firms.  A  Summary  of  Comments  has  been 
prepared  by  the  Division  of  Market  Regulation 
("Division")  and  is  included  in  File  S7-33-92.  The 
Summary  of  Comments  does  not  include  one 
comment  letter  received  from  a  broker-dealer  after 
the  Summary  was  prepared. 

'The  Division  is  conducting  a  general  review  of 
the  operation  of  Rule  lOb-6  and  related  provisions. 
The  results  of  this  review  also  may  affect  the 
Commission's  evaluation  of  passive  market  making. 
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II.  Background 

Rule  lOb-6  is  an  anti-manipulation 
rule  that  is  intended  to  prevent 
participants  in  a  distribution  of 
securities  from  artificially  conditioning 
the  market  for  the  securities  in  order  to 
facilitate  the  distribution,  and  to  protect 
the  integrity  of  the  securities  trading 
market  as  an  independent  pricing 
mechanism.  Rule  lOh-6  applies  to 
seciuities  offerings  that  present  a 
potential  for  manipulation,  and  covers 
those  persons  who  may  have  an 
incentive  to  manipulate  the  market 
during  the  distribution.  Adopted  in 
1955.  Rule  10b-€  codifies  "principles 
which  historically  have  been  applied  in 
considering  questions  relating  to 
manipulative  activity  and  stabilization 
in  connection  with  a  distribution."'' 
Specifically,  Rule  10b-€  prohibits 
persons'  participating  in  a  distribution' 
of  a  security  and  their  affiliated 
purchasers  from  bidding  for  or 
purchasing,  or  inducing  others  to 
purchase,  such  security  or  any  related 
security »"  until  they  have  completed 
their  participation  in  the  distribution." 

Rule  10b-€  contains  several 
exceptions  to  its  general  prohibitions 
that  are  intended  to  permit  an  orderly 
distribution  of  securities  or  to  limit 
disruptions  in  the  market  for  the 
securities  being  distributed.  In 
particular,  paragraph  (j){4)(xi)  '^  of  Rule 
lOb-6  ("Exception  (xi)")  allows  an 
underwriter,  prospect;  ve  underwriter,  or 
dealer,  or  their  affiliated  purchasers, 
among  other  things,  to  effect  solicited 
principal  transactions  "  prior  to  a  two 


'  Securities  Exchange  Act  Ruleaje  No.  5040  (May 
18,  1954),  19  FR  at  29B6.  See  iilso  IX  L.  Loss  k  ]. 
Seligman,  Securities  Regulation  4015  {3d  ed.  1992). 

'Among  others,  Rule  lOb-ti  applies  to  issuers. 
undBrwrilers.  prospective  underwriters,  dealers, 
brokers,  and  olher  persons  who  have  agreed  to 
participate  or  are  participtaling  in  a  distribution. 
With  piaiticular  reference  to  the  NASD  Petition,  the 
Rule  covers  market  makers  when  they  or  their 
aiTiliated  purchasers  are  involved  in  a  distribution. 

'"Distribution"  is  defined  in  17  CFR  240.10l>- 
6(c)(5)  as  an  offering  of  securities,  whether  or  not 
subject  to  registration  under  the  Securities  Act  of 
1933  ("Securities  Act").  15  U.S.C.  77a  et  seq.,  that 
is  distinguished  from  ordinary  trading  transactions 
by  the  magnitude  of  the  offering  and  the  presence 
of  special  selling  efforts  and  selling  methods. 

'""Related  security"  refers  to:  (A)  A  security  of 
the  same  class  and  series  or  right  to  purchase  the 
security  in  distribution;  or  (B)  a  security  that  is 
deemed  to  be  in  distribution  because  of  the 
operation  of  Rule  10b-6(b).  17  CFR  240.10b-6(b). 
which  provides  that  the  distribution  of  a  sectuity 
(1)  which  is  immediately  exchangeable  for  or 
convertible  into  another  security,  or  (2)  which 
entities  the  holder  thereof  immediately  to  acquire 
another  security,  shall  l>e  deemed  to  include  a 
distribution  of  such  other  security  within  the 
meaning  of  Rule  lOb-6.  See  Rule  10b-6A(b)(12). 

"  See  Securities  Exchange  Act  Release  No.  19565 
(March  4. 1983),  48  FR  10628  ("Release  34-19565"). 

'^  17  CFR  240.10b-6(aM4)(xi). 

'^The  publication  of  a  market  maker's  bid 
quotation  involves  a  solicitation  for  the  security. 


or  nine  business  day  "cooling-off 
period.  This  exception  reflects  the 
desirabiUty  of  maintaining  depth  and 
liquidity  in  the  market  for  the  issuer's 
securities  consistent  with  the  anti- 
manipulation  objectives  of  the  Rule.'* 
Once  the  cooling-off  period  commences, 
the  distribution  participant  and  its 
affiUated  purchasers  must  suspend 
solicited  principal  activities,  including 
market  making  (unless  otherwise 
excepted  by  Rule  lOb-6),  until  the 
termination  of  the  distribution.'* 

As  described  more  fully  in  the  NASD 
Petition  and  the  Proposing  Release,  the 
NASD  believes  that  special  liquidity 
problems  exist  in  the  NASDAQ  market 
during  the  cooling-off  period  prior  to  an 
offering,  relative  to  prices  and  spreads  ' 
for  exchange-traded  securities.  The 
NASD  Petition  ascribes  these  liquidity 
concerns  to  the  withdrawal  from  the 
market  of  NASDAQ  market  makers  that 
must  comply  with  the  provisions  of 
Rule  lOb-6  when  they  or  their  affiliated 
purchasers  participate  in  a  distribution. 
Therefore,  the  NASD  requested  that  the 
Commission  amend  Rule  10b-€  to 
permit  a  NASDAQ  market  maker  to 
engage  in  passive  market  making 
transactions  in  NASDAQ  securities 
designated  as  national  market  system 
("NMS")  securities  and  that  qualify  for 
the  two  business  day  cooling-off  period. 

III.  The  New  Exception  and  Rule 

New  paragraph  {a)(4)(xiv)  to  Rule 
lOb-6  excepts  passive  market  making 
transactions  effected  in  compliance  with 
Rule  10b-6A  from  the  general 
prohibitions  of  Rule  lOb-6. 

A.  Eligibility  Requirements 

1.  Securities 

As  proposed,  to  be  eligible  for  passive 
market  making  a  security  would  have 
had  to:  (1)  Be  a  NASDAQ/NMS 
security:  '*  (2)  have  a  minimum  price  of 
five  dollars  per  share  and  a  minimum 
public  float  of  400,000  shares,  as 
computed  in  accordance  with  Rule  10b- 
6(c)(7)  ("$5/400,000  Share  Test");  "  and 


'"See  Securities  Exchange  Act  Release  No.  24003 
(January  16. 1987),  52  FR  2994. 

"See  17  CFR  240.l0b-<;(c)(3).  Any  iransacUons 
effected  in  accordance  with  any  of  the  exceptions 
to  Rule  lOb-6,  including  exception  (a)(4)(xi).  may 
not  be  engaged  in  for  the  purpose  of  creating  actual, 
or  apparent,  active  trading  in  or  raising  the  price  of 
the  covered  securities.  17  CFR  240.10b-6(a)(4). 

'*  NASDAQ/NMS  securities  are  securities  that 
are:  quoted  on  NASDAQ;  and  subject  to  real-time 
reporting  pursuant  to  a  transaction  reporting  plan 
filed  by  the  NASD  under  Section  llA  of  the 
Exchange  Act,  15  U.S.C.  78k-l.  See  also  Schedule 
D  of  the  NASD  By-Laws.  Part  Xin,  NASD  Manual 
(CCH)  11 1867A-ld67C. 

"  17  CFR  240.10b-6(c)(7).  The  criteria  included 
those  contained  in  paragraph  (a)(4)(xi)(A)  of  Rule 
lOb-6.  which  permit  distribution  participants  to 
solicit  purchases  of  the  securities  that  are  the 


(3)  have  NASDAQ  market  makers  who 
are  underwriters  or  prospective 
underwriters,"  or  affiliated  purchasers 
of  underwriters  or  prospective 
underwriters,  that,  in  the  aggregate, 
account  for  at  least  40  percent  of  the 
average  daily  trading  volume 
("ADTV") '» in  the  security  ("syndicate 
ADTV").  during  the  two  full 
consecutive  calendar  months 
immediately  preceding  the  date  of  filing 
of  the  registration  statement  under  the 
•Securities  Act  pertaining  to  the  eligible 
security  to  be  distributed  ("reference 
period").  The  purpose  behind  the  $5/ 
400.000  Share  Test  and  the  NASDAQ/ 
NMS  condition  was  to  require  that 
eligible  securities  have  markets  of 
sufficient  depth  and  liquidity  and  be 
subject  to  real-time  transaction  reporting 
that  would  facilitate  surveillance  to 
detect  manipulative  activity. 

The  Commission  received  comments 
on  all  of  the  above  three  eligibility 
requirements.  Several  commenters 
supported  eliminating  the  requirement 
that  eligible  securities  be  designated  as 
NMS  securities,  on  the  basis  that  the  $5/ 
400.000  Share  Test  suffices  to  identify 
liquid  securities,  and  that  NASDAQ 
Small-Cap  securities  (i.e.,  non-NMS 
NASDAQ  securities)  also  are  subject  to 
real-time  reporting  requirements.^'  hi 
response  to  the  comments,  the  rule,  as 
adopted,  allows  any  NASDAQ  security 
satisfying  the  $5/400.000  Share  Test  to 
be  eligible  for  passive  market  making.^' 


subject  of  the  distrilHition.  or  any  related  security, 
until  two  business  days  prior  to  the  commencement 
of  offers  or  sales  of  the  securititts  to  be  distributed. 
17  CFR  240.10b-6(a)(4)fxi)(A). 

In  order  to  be  eligible  for  passive  market  making, 
a  "related  seciuity"  as  defined  m  Rule  10b- 
6A(b)(12)  must  satisfy  the  eligibility  criteria  set 
forth  in  this  section.  See  n.lO  supra. 

'■These  terms  are  defhied  in  17  CFR  240.10b-^(c) 
(l)and(2). 

"The  ADTV  constitutes  the  daily  trading  volume 
in  an  eligible  security  as  reponed  to  the  NASD  by 
the  market  maker  and  thereafter  reported  by  the 
NASD  in  a  monthly  report  ("NASD  Monthly 
Activity  Report"). 

>"  All  secwities  quoted  on  NASDAQ  are  now 
subject  to  real-time  transaction  reporting  In  1992. 
Schedule  D  to  the  NASD  By-Laws  was  amended  to 
add  requirements  for  trade  reporting  for  securities 
quoted  on  the  "NASDAQ  Small-Cap  Market"  that 
are  similar  to  the  trade  reporting  requirements  for 
NASDAQ/NMS  securities.  NASDAQ  Small-Cap 
securities  are  not  reported  pursuant  to  Section  llA 
under  the  Exchange  Act,  1 5  U.S.C.  78k-l.  and  are 
not  NMS  securities.  See  Securities  Exchange  Act 
Release  No.  30569  (April  10.  1992),  57  FR  13396. 

"  In  response  to  the  Commission's  request  for 
conunent,  eight  commenters  addressed  the  issue  of 
whether  a  security  eligibility  standard  l>ased  on  the 
dollar  value  of  ADTV  is  more  indicative  of  market 
depth  and  liquidity  and  should  be  used  in  place  of 
the  $5/400,000  Share  Test.  Five  commenters 
favored  keeping  the  S5/400.000  Share  Test  on  the 
basis  that  it  is  easy  to  apply  and  has  worked  welt 
in  the  context  of  Rule  lOb-a.  Three  commenters, 
however,  urged  revisioiu  to  this  test  and  suggested 

Continuad 
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The  Commission  requested  that 
commenters  consider  whether  the  40 
percent  syndicate  criterion  was 
appropriate,  or  should  be  raised  or 
lowered,  and  whether  it  would  affect 
syndicate  formation.  One  commenter 
believed  that  a  level  higher  than  40 
percent  would  be  appropriate.  Ten 
commenters,  however,  indicated  that 
the  Commission  should  delete  or  reduce 
the  40  percent  syndicate  criterion  on  the 
basis  that  a  level  as  high  as  40  f>ercent 
may  affect  syndicate  formation  because 
the  managing  underwriter  may  invite 
market  makers  into  the  syndicate  solely 
to  reach  the  40  percent  threshold.  One 
commenter  opposing  the  40  percent 
criterion,  stated  that  a  market  maker 
accounting  for  a  percentage  of  ADTV 
substantially  lower  than  that  level  still 
could  represent  the  principal  and  most 
important  source  of  liquidity  in  the 
market  for  that  security. 

In  response  to  commenters.  the 
Commission  has  determined  to  modify 
this  provision  in  the  final  rule,  while 
retaining  its  essential  function."  As 
adopted,  NASDAQ  market  makers  who 
are  underwriters  or  prospective 
underwriters  or  affiliated  purchasers  of 
underwriters  or  prospective 
underwriters  must,  in  the  aggregate, 
account  for  at  least  30  percent  of  the 
ADTV  in  the  security  during  the 
reference  period     J0%  Syndicate 
Test").^'  This  lower  level  responds  to 
commenters'  suggestions  that  a  reduced 
level  may  be  more  appropriate,  because 
it  may  help  reUeve  pressure  to  expand 


ailemabve  standard!,  such  as  an  ADTV  of  at  least 
$500,000  for  the  security;  reliance  on  factors  such 
as  market  capitalization,  number  of  institutional 
holders,  dollar  value  of  ADTV.  the  number  of 
market  makers;  and  dollar  value  of  public  float.  One 
commenlBT  stated  that  the  55/400,000  Share  Test 
was  inappropriate  because  of  the  susceptibility  of 
small  companies'  stocks  to  price  manipulabon.  and 
suggested  limiting  the  availability  ol  th«j  passive 
market  making  provisions  to  issuers  with  a 
minimum  Bvarket  capilalizatioa  of  $200  million. 
Following  a  comprehensive  review  of  Rule  1  Ob-6 
and  related  provisioiis.  the  Commission  may 
determine  to  modify  Rule  lOb-6's  current  standard 
for  reliance  on  the  two  business  day  coolijg-off 
period,  and  thus  revise  the  corresponding  criterion 
for  passive  market  making  eligibility. 

"One  commenter  recommended  that  a  market 
maker  be  given  flexibility  in  calculating  its  own 
ADTV  level,  suggesting,  for  example,  •  •rolling"  60 
day  standard.  The  staff  of  the  Division  vrill  consider 
specific  DO-action  requests  from  individual  firms 
that  wish  to  calculate  their  o%«i  ADTV  over  some 
period  other  than  the  two  calendar  mon'h  period 
provided  for  in  Rule  106-6A.  Such  individual 
requests  should  be  submitted  to  the  Division,  along 
with  appropriate  information  on  the  basis  for  the 
alternative  ADTV  calctiktioo.  The  firm 
concurrently  should  notify  the  NASO  that  it  la 
making  such  a  request 
"The  NASD  will  calculate  and  provide  lo  the 
■  manaipng  underwriter  the  ADTV  levels  for 
prospective  market  makers  for  purposes  of  the  30% 
Syndicate  Test  and  the  net  purchase  limitation 
d unused  infra  in  Section  Ul.C 


the  syndicate  to  reach  the  required 
level. 

The  Commission  believes  that  the 
adopted  30%  Syndicate  Test  is 
consistent  with  its  belief  that  passive 
market  making  be  available  only  in 
those  instances  when  Rule  lOb-6 
othervrise  would  require  a  withdrawal 
of  substantial  market  making  capacity. 
This  determination  also  is  consistent 
with  the  rationale  underlying  the  NASD 
Petition:  passive  market  making  should 
be  allowed  where  the  market  for 
NASDAQ  securities  is  affected 
adversely  when  market  makers 
otherwise  are  required  to  withdraw  their 
quotations. 

2.  Distributions 

The  Commission  has  adopted  the 
requirement  that  passive  market  making 
be  limited  to  distributions  of  securities 
registered  pursuant  to  the  Securities  Act 
and  underwritten  on  a  firm  commitment 
basis  at  a  fixed  price.  One  commenter 
urged  modifying  this  condition  to 
accommodate  non-registered  and  at-the- 
market  offerings.  Since  the  application 
of  Rule  10b-6A  to  non-registered  and  at- 
the-market  offerings  would  be  complex 
and  the  NASD's  siirveillance  plan 
would  not  easily  accommodate  such 
offerings,  this  provision  is  adopted  as 
proposed. 

3.  Qualifying  Period 

As  adopted  passive  market  making  is 
permitted  from  the  time  an  eligible 
market  maker  otherwise  would  be 
prohibited  &x>m  effecting  transactions  in 
an  eligible  security  under  the  terms  of 
Rule  10b-6(a)(4)(xi)(A)  (the  two 
business  day  cooling-off  period),  until 
the  earlier  of  the  time  of  the 
commencement  of  offers  or  sales  in  the 
distribution  or  the  time  at  which  a 
stabilizing  bid  in  such  security  is  made 
pursuant  to  Rule  lOb-7  ^  under  the 
Exchange  Act  ("qualifying  period"), 
Althou^  this  period  typically  will  be 
two  business  days,  it  may  be  longer  (for 
example,  if  the  scheduled  effective  date 
of  the  registration  statement  is  delayed) 
or  shorter  (for  example,  if  pre-effective 
stabihzation  is  undertaken).  This 
provision  is  adopted  as  proposed. 

4.  Market  Makers 

As  proposed,  to  be  eligible  to  engage 
in  passive  market  making,  Rule  10b-6A 


required  a  market  maker  to  be  registered 
on  NASDAQ  in  the  securities  that  are 
the  subjec:t  of  the  distribution:  (1)  during 
the  reference  period; "  and  (2)  during 
the  qualifying  period.  Under  the 
proposal,  NASDAQ  market  makers  who 
are  distribution  participants  (including 
a  member  of  the  selhng  group  who  is 
not  an  underwriter  or  prospective 
underwriter)  satisfying  the  above 
requirements  would  have  been 
permitted  to  engage  in  passive  market 
making. 

Several  commenters  addressed  the 
requirement  conditioning  eligibility  for 
passive  market  making  on  NASDAQ 
registration  in  the  offered  security 
during  the  reference  period.  Some 
favored  a  one-month  reference  period; 
another  commenter  favored  eliminating 
the  requirement  because  it  appeared  to 
preclude  broker-dealers  who  were  not 
market  makers  for  the  entire  two-month 
reference  period  from  engaging  in 
passive  market  making. 

After  considering  the  comments 
received,  the  Commission  has 
determined  to  delete  the  proposed 
reference  period  and  qualifying  period 
requirements  in  paragraph  (b)(9)  of  the 
proposed  rule.  Broker-deaJers  are  not 
precluded  from  engaging  in  passive 
market  making  because  diey  were  not 
registered  as  NASDAQ  market  makers  at 
the  beginning  of  the  reference  period  or 
were  not  so  registered  for  the  entire 
period.  However,  as  adopted,  Rule  10b- 
6 A  will  continue  to  limit  a  passive 
market  maker's  purchases  to  30  percent 
of  its  ADTV."  which  will  be  provided 
by  the  NASD  on  the  basis  of  NASDAQ 
market  making  transactions  effected 
during  the  reference  period." 
Accordingly,  a  broker-dealer  that  was  a 
NASDAQ  market  maker  for  only  a 
portion  of  the  reference  period  would 
have  a  proportionately  reduced  ADTV 
because  the  volume  is  averaged  over  the 
total  number  of  trading  days  during  that 
two-month  period."  TTie  qualifying 
period  requirement  has  bc«n  deleted  as 
superfluous,  because  by  the  rule's 
definition  a  broker-dealer  must  be 
registered  as  a  NASDAQ  market  maker 


**  17  CFR  240.10b-7.  Rule  lOb-7  governs  the 
placing  of  stabiHzing  bids  or  the  effecting  of 
stabilizing  purchases  to  bcilitate  an  offering. 
Stabilization  does  not  encompass  transsLtions  that 
raise  the  price  of  the  security  or  create  actual,  or 
apparent,  active  trading  greater  than  that  necessary 
to  prevent  or  retard  a  decline  in  the  price.  The 
Commission  has  observed  that  similarities  of 
purpose  and  effect  exist  between  stabilization  and 
passive  market  making.  See  Release  34-I956S. 


"  A*  staled  above,  the  reference  period  is  the  two 
calendar  months  immediately  preceding  the  filing 
of  the  registrabofl  statement  in  coimection  with  the 
offering.  Rule  10b-6A(bMn). 

"See  Section  m.C.  infra. 

^  See  n.23  supra  aad  accompanying  text 

" Trading  days  in  which  a  market  maker  doe*  not 
effect  any  trades  in  the  eligible  security  will  reflect 
a  trading  volume  of  zero  lor  purposes  of  calculating 
the  ADTV.  In  calculating  a  market  maker's  ADTV. 
the  NASD  will  not  coosiaer  days  oo  which  the 
market  maker  has  obtained  an  excused  withdrawal 
pursuant  to  NASD  rules.  See  Section  8  of  Schedule 
D  to  the  NASD  By-Laws.  NASD  Manual  (CCH) 
11824. 
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in  order  to  engage  in  passive  market 
making.2* 

B.  Level  of  Market  Maker  Bids 

As  adopted,  during  the  qualifying 
period,  Rule  10h-6A  prohibits  a  passive 
market  maker  generally  from  entering  a 
bid  or  effecting  a  purchase  in  an  eligible 
security  at  a  price  that  exceeds  the 
highest  bid  for  those  securities 
displayed  on  NASDAQ  by  a  market 
maker  that  is  not  participating  in  the 
distribution  and  is  not  an  affi  Hated 
purchaser  ^  of  a  distribution 
participant  ("independent  bid").''  Rule 
10b-6A  does  not  require  that  a  passive 
market  maker's  bid  equal  other  passive 
market  makers'  bids. 

If  all  independent  bids  for  an  eligible 
security  are  lowered  below  a  passive 
market  maker's  bid  made  in  accordance 
with  Rule  10b-6A,  a  passive  market 
maker  may  continue  to  effect  purchases 
at  its  bid  at  a  price  exceeding  the  then- 
highest  independent  bid  until  the 
passive  market  maker's  purchases 
(aggregate,  not  net)  equal  or  exceed  an 
amount  equal  to  the  mandatory 
exposure  limit  in  the  NASD's  small 
order  execution  system  ("SOES")  " 
("SOES  mandatory  exposure  limit")  '' 

"SeeRuUlOb-eAtcMl). 
'"The  lenn  "aiTiIiated  purchaser"  includes  "a 
person  directly  or  indirectly  acting  in  concert"  with 
a  distribution  participant  in  the  acquisition  or 
distribution  of  the  distribution  security  or  any 
related  security.  17  CFR  240.10b-6(cM6)(i)(A).  For 
example,  if  a  distribution  participant  influenced  an 
ostensibly  independent  market  maker  to  publish  a 
bid  or  make  purchases  at  some  price  or  at  certain 
times,  the  market  maker  would  be  an  affiliated 
purchaser,  and  iu  bids  and  purchases  could  not  be 
used  to  determine  the  permissible  levels  of  passive 
market  making  activity.  In  addition,  such  activity 
hkely  would  violate  Rule  lOb-6.  See.  e.g.,  SEC  v. 
Scott  Taylor  &  Co.,  Inc.,  183  F.  Supp.  904.  908 
(S.D.N.  Y.  1959). 

"  In  the  eivent  that  no  independent  bid  exists  in 
the  market  (i.e.,  all  market  makers  in  a  security  are 
members  of  the  syndicate),  then  passive  market 
making  would  not  be  permitted. 

"  SOES  was  designed  to  provide  the  benefits  of 
immediate  execution  to  retail  customer  orders  for 
securities  quoted  on  NASDAQ  by  permitting  orders 
to  be  executed  automatically  at  the  best  bid  or  ask 
price  ("inside  market").  SOES  is  restricted  to  public 
customer  orders  of  1,000  or  fewer  shares  in 
NASDAQ/NMS  securities  and  500  or  fewer  shares 
in  NASDAQ  non-NMS  securities.  See  Securities 
Exchange  Acl  Release  No.  29809  (October  10, 1991), 
56  FR  52092. 

'^The  SOES  mandatory  exposure  limit  is  the 
number  of  shares  of  a  security  that  a  market  maker 
is  required  to  accept  for  iU  account  through  SOES 
executions.  Specifically,  the  SOES  mandatory 
exposure  limit  for  a  security  is  the  aggregate 
number  of  shares  of  the  security  equal  to  five  times 
the  maximum  order  size  for  that  security.  The  term 
maximum  order  size  means  the  maximum  size  of 
individual  orders  for  a  security  that  may  be  entered 
into  or  executed  through  SOES.  All  NASDAQ/NMS 
securities  are  in  one  of  throe  tiers  of  maximum 
order  sizes  in  SOES:  1,000,  500.  and  200.  See  NASD 
Rules  of  Practice  and  Procedures  for  the  Small 
Order  Execution  System,  Sections  »-f,  NASD 
Manual  (CCUl  n  2451-2470. 


for  the  security.*^  Once  the  passive 
market  maker  has  purchased  an  amount 
equal  to  the  SOES  mandatory  exposure 
limit,  the  passive  market  maker  must 
immediately  lower  its  bid  to  a  level  not 
higher  than  the  highest  independent 
bid.  In  addition,  a  passive  market  maker 
may  purchase  all  of  the  securities  that 
are  part  of  any  single  order  that,  when 
executed,  results  in  the  SOES 
mandatory  exposure  limit  being 
equalled  or  exceeded  without  having  to 
withdraw  its  quotations."  These 
provisions  facilitate  the  execution  of 
customer  orders  by  allowing  the  passive 
market  maker  to  remain  in  Uie  market, 
and  give  passive  market  makers  an 
opportunity  to  remain  at  their  bid 
during  a  short-term  lowering  of  the  bids 
of  independent  market  makers. 

One  commenter  supported,  and  two 
commenters  opposed,  the  general 
requirement  that  a  passive  market 
maker's  bids  must  follow  independent 
bids.  The  latter  commenters  argued  that 
the  passive  market  makers  would 
possess  the  most  knowledge  about  the 
issuer  and  its  business  and.  therefore, 
should  be  relied  upon  to  maintain  and 
protect  the  security's  trading  market  and 
pricing  mechanism.  In  the 
Commission's  view,  the  condition 
governing  permissible  levels  of  market 
maker  bids  is  the  very  essence  of 
passive  market  making.  It  reflects  the 
Commission's  effort  to  reconcile  the 
goal  of  Rule  lOb-6  (i.e.,  preventing 
price-influencing  activity  by 
distribution  participants,  who  have  an 
incentive  to  condition  the  market  for 
securities  in  distribution)  with  the 
desirabiUty  of  adding  liquidity  to  the 
NASDAQ  market  during  periods  when 
distribution  participants  otherwise 
would  be  prohibited  from  making 
markets. 

C.  Purchase  Limitation 

As  proposed,  on  each  business  day  '* 
of  the  qualifying  period,  a  passive 

"This  purchasing  provision  is  not  limited  to 
SOES  transactions.  All  passive  market  making 
purchases  would  count  against  the  permitted  SOES 
mandatory  exposure  limit  level.  A  passive  market 
maker's  purchases  also  are  restricted  by  its  net 
purchase  limit. 

"  A  market  maker  who  sought  to  combine  two  or 
more  orders  to  purchase  an  amount  of  shares  that 
it  would  not  be  able  to  purchase  if  the  transactions 
were  executed  separately  would  not  be  within  the 
provisions  of  Rule  10b-6A.  The  Commission 
expects  that  the  NASD  will  monitor  carehilly  those 
transactions  thaj  take  a  market  maker  over  the  SOES 
mandatory  exposure  limit  for  the  security  to  ensure 
that  orders  are  not  aggregated  to  take  advantage  of 
this  provision. 

'•Consistent  with  Rule  lOb-6,  the  staff  interprets 
a  business  day  as  a  twenty-four  hour  period 
determined  with  reference  to  the  principal  market 
for  the  security,  and  that  includes  a  complete 
trading  session  for  that  market  [i.e.,  the  same-day 
opening  and  closing  on  NASDAQ).  See  Letter 


market  maker's  net  purchases ''  in  an 
eligible  security  could  not  have 
exceeded  25  percent  of  its  ADTV  in  that 
security  during  the  reference  period. 
Several  commenters  opposed  the 
proposed  25  percent  ADTV  level  for 
various  reasons,  including  difficulty  of 
compliance,  lack  of  necessity  in  light  of 
the  independent  bid  requirement,  lack 
of  purchasing  limits  in  the  context  of 
passive  market  making  in  foreign 
markets'*  and  Rule  lOb-7  stabilization 
activities.  Others  suggested  increasing 
the  ADTV  limit,  with  one  commenter 
suggesting  40  percent  on  the  basis  that 
it  would  achieve  a  better  balance  in 
promoting  a  two-sided  market,  and 
would  lend  itself  to  greater  uniformity 
in  light  of  the  proposed  40  percent 
syndicate  criterion  for  market  maker 
eligibility. 

"The  Commission  is  adopting  the 
provision  subjecting  each  passive 
market  maker  to  a  daily  net  purchase 
limitation.  The  proposed  25  percent 
ADTV  level,  however,  is  being  increased 
to  a  level  of  30  percent  ("30%  ADTV 
Limit")."  The  Commission  believes  that 
the  30  percent  level  responds  to 
commenters'  suggestions  that  the 
purchasing  volume  Umitation  be  raised. 

The  ADTV  will  be  derived  from  the 
NASD  Monthly  Activity  Report,  and 
will  be  provided  by  the  NASD  to  market 
makers.  Based  on  this  information,  each 
passive  market  maker  will  be  required 
to  determine  its  30%  ADTV  Limit. 
When  a  passive  market  maker's  net 


regarding  Rule  lOb-6:  InterpreUtion  of  "Business 
Day"  (July  29, 1991),  (1991)  Fed.  Sec.  L  Rep.  (CQl) 
179.751. 

"  "Net  purchases"  are  defined  as  the  amount  by 
which  a  passive  market  maker's  purchases  exceeds 
iu  sales.  See  Rule  10b-6A(b)(e). 

"See.  e.g..  Letter  regarding  the  International 
Stock  Exchange  of  the  United  Kingdom  and  the 
Republic  of  Ireland  Limited  (now  the  London  Stock 
Exchange  ( "LSE"))  (September  29.  1987).  (1987) 
Fed.  Sec,  L  Rep.  (CCH)  1 78.713,  as  modified  in 
Letter  regarding  the  International  Slock  Exchange  of 
the  United  ICingdom  and  the  Republic  of  Ireland 
Limited  (October  14.  1988)  [available  on  LEXISl. 
and  Letter  regarding  DistribuUon  of  Certain  SEAQ 
Securities  (December  1,  1992)  (available  on  LEXIS) 
(exemptions  from  Rules  lOb-6  and  lOb-7  to  permit 
LSE  market  makers  to  engage  in  a  form  of  passive 
market  making  transacUous  on  the  Stock  Exchange 
Automated  Quotations  system  during  the  period 
that  the  provisions  of  Rule  lOb-6  normally  would 
prohibit  such  activities). 

'"The  Commission  believes  that  it  Is  desirable  to 
give  passive  market  makers  flexibility  regarding  the 
treatment  of  SOES  volume  in  connection  with 
passive  market  making  activities.  Therefore,  a 
passive  market  maker  may  opt  to  exclude  SOES 
volume  from  its  passive  market  making  activities, 
see  supra  n.33  and  accompanying  text.  In  other 
words,  a  passive  market  maker  may  disregard  SOES 
purchases  when  calculating  its  net  purchases.  If  the 
market  maker  elects  this  option,  it  must  disregard 
SOES  sales  in  determining  its  purchasing  capacity. 
If  a  passive  market  maker  excludes  SUES  volume 
from  iu  30%  ADTV  Limit,  then  SOES  volume  also 
must  be  excluded  in  determining  the  market 
maker's  ADTV  during  the  reference  period. 
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purchases  equal  or  exceed  its  30% 
ADTV  Limit  at  any  time  during  the 
qualifying  period,  Rule  10b-6A  requires 
the  passive  market  maker  to  withdraw 
its  quotations  from  NASDAQ 
immediately,  and  prohibits  the  passive 
market  maker  from  effecting  any 
transactions  for  the  remainder  of  that 
dav  unless  otherwise  permitted  by  Rule 

The  Commission  believes  that  the  net 
purchasing  provision  reflected  in  the 
."^0%  AETTV  Limit  appropriately  permits 
passive  market  makers  to  contribute 
signiHcantly  to  market  liquidity,  while 
ii  limits  the  potential  for  price  impact 
through  such  activities.  A  price  limit 
alone  would  not  prevent  market  makers 
f'om  influencing  the  security's  price. 
Even  where  a  market  maker's  bids  and 
purchases  do  not  lead  the  market,  they 
'  an  stimulate  activity  by  others  at 
'-•gher  levels  and  can  support  prices  at 
higher  levels.*'  The  Commission  also 
believes  that  an  average  daily  trading 
iimit  based  on  net  purchases,  rather 
tlian  aggregate  purchases,  recognizes 
that  the  price  impact  of  market  maker 
sjles  may  tend  to  offset  the  effects  of 
market  maker  purchases.  It  is  also 
important  to  note  that,  with  a  net 
purchasing  provision,  passive  market 
makers  will  be  able  to  continue  to 
provide  liquidity  throughout  the 
qualifying  period  where  their  trading 
position  is  relatively  "flat,"  which  is 
typical  of  normal  market  maki:>g. 

vVith  regard  to  comments  concerning 
the  complexity  of  a  net  purchase 
formulation,  the  Commission  believes 
that  NASDAQ  market  makers  tend  to 
monitor  closely  their  trading  positions, 
and  particularly  will  do  sudh 
monitoring  when  they  are  involved  in 
underwriting?.  Moreover,  they  have  the 
capability  (enhanced  by  automated 
systems)  ?o  determine  if  the  30%  .\DTV 
Limit  has  been  exceeded.  Once 
NASDAQ  market  makers  become 
familiar  with  passive  market  making, 
concerns  about  its  complexity  should 
ease. 

As  proposed,  a  passive  market 
maker's  aggregate  purchases  during  the 
last  full  hour  of  trading  on  NASDAQ 
that  precedes  the  pricing  of  the  eligible 
security  to  be  distributed  could  not  have 
exceeded  an  amount  equal  to  the 
proposed  25  percent  ADTV  level 


*'  A  market  maker  whose  net  purduy^es  on  Day 
1  of  the  qualifying  period  are  leas  than  .is  30% 
ADTV  Liinit  cannol  cany  over  the  bolatice  to  Day 
2.  A  passive  market  maker  that  has  witidrawii  its 
quotations  from  the  market  cannot  re-enlar  passive 
market  making  quotations  during  that  day 
irrespective  of  other  transactions  ttiat  it  may  effect 
pursuant  to  other  Rule  10b-6  exceptions. 

*'  See.  e^..  SEC  v.  Scott  Tovlor  6-  Co.  Inc.,  1*3 
F  Supp.  904.  908  (S.D.N.Y.  1959);  Halst-v,  Stuart  * 
Co..  Inc..  30  S.E.C  106. 121  (1949). 


reduced  by  the  passive  market  maker's 
net  purchases  as  of  the  beginning  of  that 
hour  ("last-hour  provision"). 

Several  commenters  opposed  the  last- 
hour  provision  on  the  groxmds  that  it 
was  unnecessary  and  too  complicated, 
and  also  impratitical  because  of  the 
difficulty  in  determining  the  exact  time 
of  the  offering's  pricing.  The  NASD 
argued  that,  because  the  hour  prior  to 
pricing  is  critical  to  the  efficient  pricing 
of  the  offering,  a  restriction  on  a  passive 
m.arket  maker's  ability  to  commit  capital 
during  this  hour  would  increase  the 
security's  volatility. 

The  Commission  has  determined  not 
to  adopt  any  special  hmitation  on 
purchases  during  the  last  hour  of 
trading  prior  to  pricing.  Accordingly,  a 
passive  market  maker's  purchases 
during  the  last  hour  will  be  subject  to 
the  same  30%  ADTV  Limit  that  is 
apphcable  during  the  rest  of  the  day. 

The  proposed  last-hour  provision  was 
based  upon  a  concem.that  passive 
market  makers  could  effect  sales  earlier 
in  the  day  with  a  view  to  entering  the 
last  hour  with  the  ability  to  purchase  a 
very  large  amoimt  of  shares  that  would 
in  effect  stabilize  the  price  of  the 
security.  It  is  not  clear,  however,  that 
such  a  strategy  would  be  viable,  given 
the  likely  impact  of  those  sales. 
Moreover,  the  Commission  agrees  with 
commenters  who  argued  that  a  special 
last-hour  provision  would  have  added 
complexity  to  the  rule.  The  Commission 
expects,  however,  that  the  NASD  will 
monitor  passive  market  making  activity 
during  the  final  trading  hour  prior  to 
pricing  closely,  and  provide  the 
Commission  with  data  on  last  hour 
transactions.  The  Commission  will 
consider  that  information  in 
determining  whether  the  nile  should  be 
revised  to  include  a  special  last  hour 
limitation  when  the  rule  is  reviewed 
following  the  monitoring  period. 

As  adopted.  Rule  lOh-^BA  permits  a 
passive  market  maker  to  complete  any 
single  order  that,  when  executed,  equals 
or  exceeds  its  30%  ADTV  Limit.*^ 
Immediately  after  executing  the  order, 
the  market  maker  must  withdraw  its 
quotations  from  NASDAQ.  Once  a 
passive  market  maker  has  withdrawm  its 
bid,  it  may  not  enter  any  bids  for,  nor 
effect  any  purchases  of.  the  eligible 
security  for  the  remainder  of  that  day 
irrespective  of  additional  sales,  absent 
the  apphcability  of  a  separate  exception 
to  Rule  lOb-6. 


D.  Passive  Market  Making 
Interpretations 

The  provisions  described  above  are 
designed  to  reflect  the  fundamental 
premise  underlying  passive  market 
making:  Bidding  and  purchasing 
activity  is  to  be  passive,  i.e.,  bids  limited 
by  the  prices  of  independent  market 
makers,  and  purciiases  limited  by  such 
prices  and  effected  in  response  to  order 
flow.  This  section  discusses 
interpretations  that  are  intended  to 
reflect  this  premise.  These 
interpretations,  which  were  included  in 
the  Proposing  Release,  have  been 
modified  in  response  to  the  comments 
received. 

1.  Interaction  With  Other  Market  Makers 

The  Proposing  Release  stated  that: 

lUf  a  passive  market  maker  has  a  net  sales 
position  during  the  day,  it  may  not 
affirmatively  take  another  market  maker's 
offer  to  reduce  its  short  position.  Conversely, 
if  the  passive  market  maker  is  in  a  net 
purchase  position,  it  may  not  affirmatively 
hit  another  market  maker's  bid  to  reduce  its 
long  position.  The  passive  market  maker  may 
only  adjust  its  quotations  within  the 
parameters  of  (the  proposed  rule)  to  solicit 
transactions  on  one  side  of  the  market  or  the 
other.*3 

This  statement  was  intended  as  an 
expUcation  of  what  "passive"  activity 
encompassed.  In  fact,  since  a  passive 
market  maker  cannot  make  a  bid  or 
purchase  above  the  level  of  the  highest 
indefiendent  bid,  and  the  highest  bid 
will  be  below  the  lowest  offer  (except  in 
unusual  circumstances),  the  statement 
that  a  passive  market  maker  could  not 
take  another  market  maker's  offer  (i.e., 
make  a  purchase)  did  not  constitute  a 
limitation  not  already  included  in  the 
passive  market  making  concept. 

In  general,  however,  neither  Rule 
lOb-6  nor  Rule  10b-6A  is  concerned 
with  sales  activity.  The  Commission 
agrees,  therefore,  with  commenters  who 
pointed  out  that  it  is  not  necessary  to 
restrict  sales  even  in  instances  where  a 
passive  market  maker  initiates  the 
transaction  with  another  market  maker. 
For  example,  a  passive  market  maker 
may  affirmatively  hit  another  market 
maker's  bid  to  reduce  a  long  position. 
This  has  been  reflected  in  Rule  10b- 
6A(c),  which  apphes  passive  market 
making  conditions  only  to 
"transactions,"  which  is  defined  in 
paragraph  (b)(15)  as  "bids  or 
purchases." 


*'  The  NASD  has  represented  that  it  will  monitor 
care^ally  those  transactions  that  are  permissible  but 
take  a  market  maker  over  its  30%  ADTV  Limit  to 
ensuie  that  there  is  no  aggregation  of  orders  to  take 
advantage  of  this  exception  or  other  inappropriate 
activity. 


"Proposing  Release,  S2  FR  at  49047.  n.87.  The 
"contemporaneous  customer  transaction"  and  the 
"IS  minute  provision"  discussed  below  deal  with 
situations  that  the  Commission  believes  will  occur 
rarely  during  the  qualifying  period,  Init  may 
provide  useful  guidance  to  passive  market  makers 
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2.  Contemporaneous  Customer 
Transaction 

Where  a  market  maker  has  in  its 
possession  both  a  customer  order  to  sell 
and  a  customer  order  to  purchase  an 
eligible  security,  the  passive  market 
maker  may  effect  the  transactions  as 
prmcipal  with  eaiii  customer 
■-ontemporaneously.  In  this  situation, 
the  sequence  in  which  the  transactions 
are  executed  would  be  ignored  so  long 
as  the  second  transaction  is  effected  and 
reported  within  90  seconds  of  the 
execution  of  the  first  transaction.**  and 
only  the  net  position  would  be  relevant 
to  passive  market  making  activity.  For 
example,  if  the  purchase  from  one 
customer  (passive  market  maker 
purchase)  occurs  before  the  sale  to  the 
other  customer  and  the  sale  is  effected 
and  reported  within  90  seconds  of  the 
execution  of  the  first  transaction,  then 
the  market  maker  will  not  be  deemed  to 
have  equalled  or  exceeded  its  30% 
ADTV  Limit.  No  comments  were 
received  on  this  interpretation. 

3.  15  Minute  Provision 

In  the  event  a  market  maker  receives 
a  customer  sell  or  customer  buy  order 
and  the  market  maker  does  not  have  in 
its  possession  a  matching  order  or 
orders  with  which  contemporaneous 
offsetting  executions  can  be  effected,** 
the  market  maker  is  permitted  to  hold 
the  initial  order  for  a  time  period  not  to 
exceed  15  minutes,  in  which  time  the 
market  maker  can  attempt  to  locate  a 
party,  other  than  another  market  maker, 
willing  to  take  the  other  side  of  the 
transaction.  In  this  limited  situation.** 
the  Commission  does  not  consider  the 
market  maker's  efforts  to  locate  the 
matching  order*'  to  be  proscribed 
solicited  activity.**  If  the  market  maker 
locates  customer  interest  for  the  other 
side  of  the  order  in  the  appropriate  time 
frame,  the  market  maker  must  effect  the 


**  NASDAQ  market  makers  are  required  to  report 
d  transaction  within  90  seconds  of  its  execution. 
Schedule  D  of  the  NASD  By-laws.  Part  XII,  Section 
2.  NASD  Manual  (CCH)  1  1867.  Therefore,  the 
execution  of  the  first  transaction  by  the  market 
maker  will  start  the  90  second  "clock."  and  the 
market  makat  will  be  required  to  report  that  trade, 
and  execute  and  report  the  second  trade,  within  the 
90  second  period  in  ord«r  for  them  to  be  considered 
contem|>oraneous. 

"  See  Section  1I1.D.2. 

**This  would  be  the  situation  where  the  passive 
market  maker  received  a  customer  order  during  the 
qualifying  period  that  exceeded  the  size  of  the 
passive  market  maker's  quotation  and  that  the 
passive  market  maker  did  not  wish  to  execute 
because  it  would  cause  it  to  exceed  its  30%  ADTV 
Limit,  although  such  a  transaction  is  permitted 
under  the  rule  (see  text  at  n.42  supra). 

''Except  as  described  in  Section  III  D.l.  above, 
'.he  passive  market  maker  cannot  fill  the  order  with 
other  market  makers. 

*"The  market  maker's  solicitation  activities  are 
limited  to  only  those  necessary  to  offset  the  order 


transactions  contemporaneously  as 
described  in  Section  III.D.2.  above  [i.e., 
the  second  transaction  must  be  effected 
and  reported  within  90  seconds  of  the 
execution  of  the  first  transaction). 

Several  commenters  opposed  the  15 
minute  provision,  while  several  others 
suggested  modifications.  One 
commenter  suggested  that  the  time  limit 
should  relate  to  the  security's  ADTV.  so 
'  that  market  makers  would  have  more 
time  to  locate  the  other  side  of  an  order 
in  a  security  with  a  lower  ADTV  and 
less  time  in  an  actively-traded  security. 
Others  believed  that  the  passive  market 
maker  should  be  able  to  match  the  order 
with  an  unsolicited  order  of  another 
market  maker.  One  commenter  stated 
that.  if.  at  the  end  of  the  15  minute 
period  the  order  is  still  unmatched,  the 
market  maker  should  be  able  to  "hit" 
another  market  maker's  bid. 

The  Commission  believes  that  the  15 
minute  provision  provides  flexibility  for 
passive  market  makers  while  at  the 
same  time  it  prevents  a  passive  market 
maker  from  improperly  withholding  a 
sell  order  from  the  market  for  an 
extended  period  or  executing  a 
customer  purchase  order  in  a  manner 
that  would  vitiate  the  efficacy  of  the 
passive  market  making  conditions. 
Consistent  with  the  discussion  above  of 
sales  activity  by  passive  market  makers 
and  the  suggestion  of  a  commenter. 
during  the  15  minute  period  a  passive 
market  maker  could  "hit"  other  market 
makers'  bids  to  fill  the  customer  sell 
order. 

Finally,  given  the  limited  nature  of 
the  activities  discussed  in  these 
interpretations,  the  Commission  has 
determined  not  to  include  the 
interpretations  in  the  text  of  Rule  10l>- 
6A. 

E.  Limitation  on  Displayed  Size 

As  adopted,  Rule  10b-6A  requires 
that,  at  all  times,  each  passive  market 
maker's  displayed  size  may  not  exceed 
the  SOES  mandatory  exposure  limit*" 
for  the  eligible  security,  or  its  remaining 
purchasing  capacity  as  set  forth  in 
Section  III.C.  above,  whichever  is 
smaller.  The  Commission  has 
determined  to  adopt  this  provision  as 
proposed. 

F.  Disclosure  of  Passive  Market  Making 

Because  passive  market  making 
represents  a  significant  change  in  the 
level  of  distribution  participant  activity 
in  the  market,  and  bears  some 
resemblance  to  stabilization  activity,  the 
Commission  believes  that  disclosure  of 


passive  market  making  is  necessary  and 
appropriate  to  inform  the  market  of  its 
potential  impact  on  tlie  price  and 
volume  of  eligible  securities. 

1.  Bid  Disclosure 

Rule  10b-6A,  as  adopted,  requires 
that  the  bid  displayed  by  a  passive 
market  maker  be  designated  as  such.'*" 
This  identification  will  alert  investors 
Olid  other  market  participants  that 
distribution  participants  are  effecting 
passive  market  making  transactions,  and 
will  facilitate  surveillance  of  their 
activities.  Each  passive  market  maker  is 
responsible  for  confirming  that  its 
passive  market  making  bids  are 
identified  properly.  One  comment 
supporting  this  provision  was  received. 

2.  Prospectus  Disclosure 

The  Commission  has  determintid  to 
require  that  the  following  legend  be 
included  on  the  inside  front  cover  of  the 
prospectus  for  any  offering  in  whicli  any 
passive  market  makar  intends  to  enter 
bids  or  effect  purchases  in  any  eligible 
security: 

111  connection  with  this  offering,  certain 
underwriters  [and  selling  group  miimlicrsl  or 
their  affiliates  may  engage  in  passive  market 
making  transactions  in  lidentify  each  (.lass  of 
securities  in  which  such  transdLtions  may  be 
effected!  on  NASDAQ  in  accordance  witli 
Rule  10b-6A  under  the  Securities  Exchange 
Act  of  1934.  .See  "Plan  of  Distribution." 

The  Commission  has  revised  the 
language  to  accommodate  commenters" 
concerns  that  the  legend  as  proposed 
appeared  to  require  information  that 
would  not  be  known  at  the  time  the 
preliminary  prospectus  is  filed.  This 
legend  disclosure  requirement  is  being 
adopted  as  an  amendment  to  Riiie 
502(d)"  of  Regulation  S-K  under  the 
Securities  Act  rather  than  as  a  part  of 
Rule  10b-6A.  This  should  facilitate 
compliance  by  preparers  of 
prospectuses.  Similarly,  the 
Commission  is  adopting,  as  an 
amendment  to  Rule  5(18  '^  of  Regulation 
S-K  under  the  Securities  Act,  the 
requirement  that  the  prospectus  contain 
a  brief  description  of  passive  market 
making  in  the  "Plan"of  Distribution" 
section.  Similar  amendments  have  been 
made  to  Rules  502(d)"  and  5U8  **  of 
Regulation  S-B  under  the  Securities  - 
Act. 


*"  As  discussed  in  n.33  supra,  the  SOES 
mandatory  exposure  limit  for  a  security  is  the 
aggregate  number  of  shares  of  the  security  equal  to 
five  times  the  maximum  order  size  for  that  security 


""  .N'ASOAQ  operations  will  insnrt  a  special 
designation  next  to  the  quotations  of  a  passive 
market  makar. 

»'  17  CFR  229.502((!). 

"  17  CFR  229.508. 

»M7  CFR  228.502(d). 

'•••17  CFR  228.508. 
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3.  Transaction  Disclosure 

Paragraph  (c){10)  of  the  proposed  rule 
would  have  required  a  passive  market 
maker  who  sells  to,  or  purchases  any 
eligible  security  for  the  account  of.  any 
person  to  give  or  send  to  such  person, 
at  or  before  the  completion  of  each 
transaction,  written  notice  that  passive 
market  making  transactions  may  be  or 
have  been  effected.  If,  however,  at  or 
before  the  completion  of  the  transaction, 
the  purchaser  received  a  prospectus, 
confirmation,  or  other  writing 
containing  disclosure  similar  to  that 
described  in  Section  III.F.2.,  then  no 
other  written  notice  would  have  been 
required  to  be  given  to  such 
purchaser.'* 

Commenters  argued  that  investors 
would  not  find  transaction  notice  of 
passive  market  making  meaningful  and 
that,  in  light  of  prospectus  disclosure, 
separate  transaction  notice  would  be 
unnecessary.  One  commenter  pointed 
out  that  investors  currently  do  not 
receive  notification  when  market 
makers  have  to  withdraw  from  the 
market  in  accordance  with  the 
provisions  of  Rule  lOb-6.  The 
Commission  has  decided  not  to  require 
transaction  disclosure  for  investors  who 
purchase  securities  that  are  the  subject 
of  passive  market  making.  When  the 
Commission  revisits  Rule  10b-6A,  it 
may  reconsider  whether  transaction 
disclosure  should  be  required. 

G.  Notice  and  Reporting  to  the  NASD 

As  adopted.  Rule  10b-6A  requires  a 
market  maker  to  provide  advance 
written  notification  to  the  NASD  of  its 
intention  to  engage  in  passive  market 
making.  The  notice  must  include 
information  demonstrating  that  the 
security,  distribution,  and  market  maker 
qualify  for  passive  market  making.**  In 
addition,  the  new  rule  requires  that  a 
passive  market  maker  submit  to  the 
NASD  information  about  passive  market 
making  purchases,  in  such  form  as  the 
NASD  shall  prescribe. 

Three  commenters  provided  their 
views  on  the  proposed  notice  and 
reporting  requirements.  One  commenter 
considered  the  requirements 
unnecessary;  another  remarked  that 
while  these  requirements  may  be 
appropriate,  there  is  no  mechanism  to 
enforce  compliance;  and  a  third  stated 
that  the  new  rule  should  list  the  types 


''This  proposed  provision  was  modeled  upon 
the  transaction  disclosure  requirement  in 
connection  with  stabilization  activities.  See 
Proposing  Release,  57  FR  at  49046. 

'*C/.  Schedule  D  to  the  NASD  By-laws,  Part  VI. 
Section  3.  NASD  Manual  (CCH)  1 1820  (requiring 
market  makers  to  provide  advance  notice  to  the 
NASD  of  their  intention  to  engage  in  stabilization). 


of  information  to  be  submitted  to  the 
NASD. 

The  Commission  has  determined  to 
adopt  the  notice  and  reporting 
requirements  as  proposed.  The  notice 
will  ensure  that  the  NASD's 
Surveillance  Department  receives 
adequate  and  timely  notification  of 
market  makers'  intentions  to  engage  in 
passive  market  making  and  thus  can 
initiate  the  appropriate  surveillance 
procedures  to  monitor  the  market  for  the 
security  that  is  the  subject  of  the 
distribution.  The  NASD  is  in  a  better 
position  to  determine  the  specific 
information  that  will  permit  it  to 
conduct  appropriate  surveillance.  Also, 
the  information  submitted  to  the  NASD 
will  be  useful  in  the  preparation  of  the 
NASD's  findings  and  analysis  of  the 
operation  of  passive  market  making. 

H.  Transactions  at  Prices  Resulting 
From  Unlawful  Activity 

As  adopted,  paragraph  (d)  provides 
that  no  bids  or  purchases  of  an  eligible 
security  may  be  made  at  a  price  that  the 
passive  market  maker  knows  or  has 
reason  to  know  is  the  result  of  activity 
that  is  fi'audulent,  manipulative,  or 
deceptive  under  the  Exchange  Act  or 
any  rule  or  regulation  thereunder.'^ 
Furthermore,  any  transactions  by  a 
passive  market  maker  engaged  in  for  the 
purpose  of  creating  actual,  or  apparent, 
active  trading  in  or  raising  the  price  of 
an  eligible  security  will  not  be  within 
the  provisions  of  exception  (a)(4)(xiv), 
which  incorporates  Rule  lOb-eA.** 

/.  Sun'eillance  Procedures 

The  NASD  has  developed  a 
comprehensive  surveillance  plan  for 

f>assive  market  making  that  includes  on- 
ine  monitoring  and  a  review  and 
analysis  of  historical  quotation  and 
trading  information,  as  well  as  the  use 
of  the  NASD's  existing  automated 
surveillance  reports.  The  Commission 
considers  the  surveillance  plan  to  be  a 
critical  element  of  the  passive  market 
making  concept,  and  expects  to  work 
with  the  NASD  during  the  pilot  period 
to  refine  and  monitor  the  surveillance 
procedures. 

/.  Rule  Review 

The  Commission  has  determined  to 
adopt  Rule  10b-6A  as  a  final  rule,  but 
views  the  rule  to  be  operational  on  a 
pilot  basis.  The  Commission  expects  the 
NASD  to  monitor  carefully  all  instances 
of  passive  market  making  to  determine 
its  impact  on  the  NASDAQ  market 
during  the  nine  month  period  following 


"  Cf.  17  CTR  240.10b-7(n. 

'*See  Rule  10t>-6(a)(4).  Moreover,  the  general 
antifraud  and  anti-manipulation  provisions  of  the 
securities  laws  continue  to  apply. 


the  effectiveness  of  Rule  10b-6A,  and 
shortly  thereafter  to  provide  the 
Commission  with  a  report  about  the 
rule's  operation  diu*ing  the  nine  month 
period.  The  Commission  believes  it 
would  be  appropriate,  after  some 
experience  is  gained  with  the  operation 
of  the  new  rule  and  the  NASD  has 
submitted  sufficient  data,  to  evaluate  its 
operation.  The  Commission,  therefore, 
directs  the  Division  of  Market 
Regulation  to  prepare  a  report 
evaluating  the  effectiveness  of  the  rule. 
The  report  will  be  issued  within  90  days 
after  the  rule  has  been  fully  operative 
for  nine  months,  and  will  be  issued  for 
public  comment.  Once  interested  parties 
have  commented,  and  the  Commission 
has  made  its  own  evaluation,  the 
Commission  will  decide  what,  if  any, 
revisions  are  appropriate. 

IV.  Final  Regulatory  Flexibility 
Analysis 

A  final  regulatory  flexibility  analysis 
has  been  prepared  regarding  the 
amendments  to  Rule  lOb-6  and  the 
adoption  of  Rule  10b-6A  in  accordance 
with  5  U  '  '^.  604.  A  copy  of  the 
analysis  may  be  obtained  by  contacting 
K.  Susan  Grafton,  Division  of  Market 
Regulation,  450  Fifth  Street,  NW., 
Washington.  DC  20549. 

V.  Efifects  on  Competition 

Section  23(a)  of  the  Exchange  Act" 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  anti-competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
impact  against  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  In  the 
Proposing  Release,  the  Commission 
solicited  commenters'  views  on  whether 
the  proposed  rule  would  result  in  any 
anti-competitive  impact,  particularly  as 
the  proposed  exception  is  applicable  to 
a  single  United  States  market.  Two 
exchanges  submitted  comments 
requesting  that  the  Commission 
simultaneously  promulgate  a  rule  that 
would  permit  specialists  affiliated  with 
distribution  participants  to  continue  to 
make  markets  during  the  cooling-off 
periods  of  Rule  10b--€.  In  particular,  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"),  noting  that  passive  market 
making  does  not  apply  to  the  NYSE's 
market  structure  and  its  speciahst 
system,  proposed  that  a  specialist 
organization  that  is  an  affiliated 
purchaser  of  a  distribution  participant 
and  that  has  obtained  exemptive  reUef 
pursuant  to  NYSE  Rule  98  *"  be  entitled 


'«15U.S.C78w(aX2). 

•"Rule  98.  Restrictions  on  Approved  Persons 
Associated  with  a  Specialist's  Member 
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to  a  total  exemption  from  Rule  lOb-6 
under  certain  specified  conditions. 
These  conditions  would  be  premised  on 
a  specialist  meeting  its  market  making 
obligations,  the  existence  of  effective 
transaction  monitoring  by  the  specialist, 
and  effective  specialist  surveillance  by 
the  NYSE.  In  contrast,  two  commenters 
slated  that  it  was  unnecessary  to 
provide  rehef  to  exchange  specialists. 

The  Commission  has  determined  that 
exception  (a)(4)(xiv)  of  Rule  lOb-6  and 
Rule  I0b-«A,  as  adopted,  will  not 
impose  any  significant  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchange  Act.  Transactions  on  an 
exchange  are  not  affected  by  the 
pendency  of  a  distribution  in  the  way 
that  over-the-counter  transactions  are. 
The  principal  market  makers  in  a 
NASDAQ  security  often  will  be  chosen 
by  the  issuer  as  underwriters  for  the 
distribution.  Rule  lOb-6  requires  such 
market  makers  to  withdraw  from  the 
market  at  the  commencement  of  the 
cooling-off  period  unless  an  exception  is 
available.  Such  withdrawal  can  affect 
the  depth  and  liquidity  for  the  security, 
and  the  30%  Syndicate  Test  is  designed 
to  limit  passive  market  making  to  those 
situations  where  these  effects  are  likely 
to  be  significant.  In  contrast,  exchange 
specialists  do  not  participate  in 
distributions.  Rule  lOb-6  requires  the 
specialist  to  suspend  its  specialist 
activities,  however,  when  an  affiliate  is 
a  distribution  participant.  In  such 
situations,  exchange  rules  provide  for  a 
transferor  the  specialist  "book,"*'  and 
the  continuation  of  specialist  functions. 

The  limitations  on  market  making 
activity  contained  in  Rule  10b-6A  are 
not  compatible  with  the  obligations 
imposed  on  speciaUsts  to  maintain 
orderly  markets,*^  and  the  exchanges 
have  not  suggested  that  passive  market 
making  would  work  in  that  context. 
Instead,  the  exchanges  have  suggested  a 
different  consfruct  for  Rule  lOb-6  relief 
for  specialists.  The  Commission 
recognizes  that  "passing  the  book" 
causes  some  degree  of  disruption  to 
specialist  activity,  and  exemptions  from 
Rule  lOb-6  have  been  grant^  in 


Orsanizatioa.  NYSE  Guide  (CCH)  1 2098.  Rule  98 
provides  relief  for  entities  in  a  control  relalionsliip 
with  a  specialist  organization  from  other  NYSE  rule 
restrictions  that  oihervrise  would  be  applicable  to 
such  entities'  transactions  in  securities  in  which  the 
specialist  organization  is  registered,  or  to  business 
transactioos  with  the  issuers  of  such  securities. 

"  S«e  NYSE  Rules  104.  J5. 104.17. 106A.  and 
460.20.  NYSE  Guide  (CCH)  11 2104.15,  2104.17, 
210«A.  and  2460.20;  Amex  Rules  172  and  173. 
.\mex  Guide  <CCH)  H  9312  and  9313. 

"  See  NYSE  Rule  104.  NYSE  Guide  (CCH)  1 2104; 
.*  inex  Rule  170.  Amax  Guide  (CCH)  19310. 


appropriate  circumstances.*'  As  part  of 
the  Commission's  ongoir.g  review  of 
Rule  lOb-6.  its  staff  is  evaluating  the 
appropriateness  of  broader  relief  for 
exchange  specialists. 

VI.  Statutory  Basis  and  Text  of  Rule 
Amendments 

Rule  10b-6A  and  the  amendments  to 
Rule  lOb-6  are  adopted  under  the 
Exchange  Act.  15  U.S.C.  78a  et  seq.,  and 
particularly  Sections  2.  3,  9(a)(6),  10(a), 
10(b).  15(c)(2),  and  23(a)  of  the 
Exchange  Act,  15  U.S.C.  78b,  78c, 
78i(a)(6),  78j(a),  78j(b),  78o{c)(2),  and 
78w(a).  The  amendments  to  Items  502 
and  508  of  subpart  228.500  and  Items 
502  and  508  of  subpart  229.500  are  ' 
adopted  under  the  Securities  Act,  15 
U.S.C,  77  et  seq. 

List  of  Subjects  in  17  CFR  Parts  228, 
229,  and  240 

Broker-dealers,  Fraud,  Issuers, 
Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  (^apter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f,  77g,  77h.  77j. 
77k.  77s,  77aa(25),  77aa(26).  77ddd,  77eee, 
77ggg.  77hhh,  77jjj,  77nnn,  77sss.  78/.  78m, 
78n,  78o,  78w,  7811.  80a-8,  80a-29,  80a-30, 
80a-37,  80b-ll,  unless  otherwise  noted, 

2,  In  §  228.502  paragraph  (d)  is 
redesignated  as  follows: 


Old  paragraph 


(d)  heading 

(d)(1)  

(d)(2)  

(d)(3)  introductory 

text, 
(d)(3)  (i)  through 

(V). 


New  paragrapti 


(d)(1) 

(d)(l)(i) 

(d)(1)(ii) 

(d)(1)(iii)  introdiictory  text 

(d)(1)(iii)  (A)  through  (E) 


3.  Section  228,502  is  further  amended 
by  adding  new  paragraph  (d)(2)  as 
follows: 

§  228.502    (lte«T)  502)  Insid*  front  and 
outside  back  covaf  pages  of  prospectus. 

•         •         •         •         • 

(d)(1)  Stabilization.  •  *  • 
(2)  Passive  market  making.  Include 
the  following  statement,  if  true: 


IN  CONNECTION  WITH  THIS 
OFFERING.  CERTAIN 
UNDERWRITERS  (AND  SELLING 
GROLT  MEMBERS!  MAY  ENGAGE  IN 
PASSIVE  MARKET  MAKING 
TRANSACTIONS  IN  THE  [IDENTIFY 
EACH  CLASS  OF  SECURITIES  IN 
WHICH  SUCH  TRANSACTIONS  MAY 
BE  EFFECTED]  ON  NASDAQ  IN 
AIXORDANCE  WITH  RULE  10b-6A 
UNDER  THE  SECURITIES  EXCHANGE 
ACT  OF  1934.  SEE  "PLAN  OF 
DISTRIBUTION." 

•  •         •         •        • 

4,  Section  228.508  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  228,508    (Item  508)  Plan  of  distrit}ution. 

•  ••••■ 

(i)  Passive  market  making.  If  the 
underwriters  or  any  selling  group 
members  intend  to  engage  in  passive 
market  making  transactions  as  permitted 
by  §240,1  Ob-6A  of  this  chapter, 
indicate  such  intention  and  briefly 
describe  passive  market  making. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

5.  The  general  authority  citation  for 
part  229  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C,  77b.  77f,  77g,  77h.  77j. 
77k,  77s,  77aa(25),  77aa(26).  77ddd.  77eee. 
77ggg,  77hhh.  77iii,  77jjj.  77nnn.  77sss,  78c, 
78i.  78j.  78/,  78m,  78n,  78o.  78w,  78//(d).  79e. 
79n.  79t,  80a-8.  80a-29,  80a-30,  80a-37, 
80b-ll.  unless  otherwise  noted. 


6.  In  §  229,502  paragraph  (d)  is 
redesignated  as  follows: 


Old  paragraph 


(d)  heading 

(d)(1)  

(d)(2)  

(d)(3)  Introductory  text 

(d)(3)(i)  through  (v)  ,„ 


New  paragraph 


(d)(1) 

(d)(l)(i) 

(d)(1)(ii) 

(d)(1)(iii)  introductory 

text 
(d)(1)(iii)(A)  through 

(E) 


"See.  e.g..  Letter  regarding  Application  of  Rules 
lOb-6  and  lOb-13  to  Specialists  Affiliated  %vith 
NYSE  Member  Firms  (September  15.  1992)  |1992| 
Fed.  Sec  I..  Rep  (CCH)  176.279. 


7.  Section  229.502  is  further  amended 
by  adding  new  paragraph  (d)(2)  as 
follows: 

§  229.502    (Hem  502)  Inside  front  and 
outside  back  cover. 

Pages  of  Prospectus 

•         •        •         •         • 

(d)(1)  Stabilization.  *  *  * 
(2)  Passive  Market  Making.  If  the 
registrant  or  any  of  the  underwriters 
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knows  or  has  reason  to  beUeve  that 
there  is  an  intention  to  engage  in 
passive  maiicet  making  transactions  in 
compliance  with  §240.10b-6A  of  this 
chapter,  set  forth  a  statement  in 
substantially  the  following  form,  subject 
to  appropriate  modification  where 
circumstances  require.  Such  statement 
shall  be  in  capital  letters,  printed  in 
boldface  roman  t>'pe  at  least  as  large  as 
ten-point  modem  type  and  at  least  two 
points  leaded: 

IN  CONNECTION  WITH  THIS 
OFFERING,  CERTAIN 
UNDERWRITERS  (AND  SELLING 
GROUP  MEMBERS]  NL\Y  ENGAGE  IN 
PASSIVE  MARKET  VL\KING 
TRANSACTIONS  IN  THE  (IDENTIFY 
EACH  CLASS  OF  SECURITIES  IN 
WHICH  SUCH  TRANSACTIONS  NL\Y 
BE  EFFECTED)  ON  NASDAQ  IN 
ACCORDANCE  WITH  RULE  lOb-GA 
UNDER  THE  SECURITIES  EXCHANGE 
ACT  OF  1934.  SEE  "PLAN  OF 
DISTRIBUTION." 


8.  Section  229.508  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

i  229.508    (Item  508)  Plan  of  distribution. 

(k)  Passive  market  making.  If  the 
underwriters  or  any  selling  group 
members  intend  to  engage  in  passive 
market  making  transactions  as  permitted 
by  §  240.10b-6A  of  this  chapter, 
indicate  such  intention  and  briefly 
describe  passive  market  making. 

PART  240-OENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

9.  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  IS  U.S.C.  77c,  77d.  77g,  77j. 
77s.  77eee,  77ggg,  77nnn.  77sss,  77ttt,  78c. 
78d,  78i.  78j.  7Sl.  78m.  78n.  78o,  78p.  78s, 
78w,  78x,  78i/(d),  79q,  79t,  80a-20.  80a-23. 
80a-29,  80a-37,  80b-3.  80b-4  and  80b-ll. 
unless  otherwise  noted. 


10.  Section  240.10b-6  is  amended  by 
removing  the  "."  at  the  end  of  paragraph 
(a)(4)(xiii)  and  replacing  it  with  a  ";  or" 
and  adding  paragraph  (a)(4)(xiv)  to  read 
as  follows: 

§  240.106-6    Prohibition*  against  Uading 
by  persons  interested  in  ■  distribution. 

(a)«  •  • 
(4).  .  . 

(xiv)  Market  making  transactions 
complying  with  §  240.10b-6A. 

11.  Section  240.10b-6A  is  added  to 
read  as  follows: 


S  240. 1 0b-6A    Passive  market  making. 

(a)  Scope  of  section.  This  section 
permits  broker-dealers  to  engage  in 
market  making  transactions  in  eligible 
securities  without  being  in  violation  of 
the  provisions  of  §  240.10b-6. 

(b)  Definitions.  Unless  the  context 
otherwise  requires,  ail  terms  used  in 
this  section  shall  have  the  same 
meaning  as  in  the  Act  and  §  240.10b-6 
thereunder.  In  addition,  unless  the 
context  otherwise  requires,  the 
following  definitions  shall  apply: 

(1)  The  terra  ADTV  means  the  average 
daily  trading  volume  in  an  eligible 
security  during  the  reference  period,  as 
obtained  from  the  NASD.  If  a  passive 
market  maker  excludes  SOES  volume 
hom  the  calculation  of  its  net  purchases 
as  defined  in  paragraph  (b)(8)  of  this 
section,  then  SOES  volume  also  must  be 
excluded  in  determining  the  market 
maker's  ADTV. 

(2)  The  term  30%  ADTV  Limit  means 
30  percent  of  the  market  maker's  ADTV. 

(3)  The  term  eligible  security  means  a 
NASDAQ  security  that: 

(i)  Is  the  subject  of  a  firm 
commitment,  fixed  price  offering 
registered  under  the  Securities  Act  of 
1933  or  is  a  related  security; 

(ii)  Has  a  minimum  price  of  five 
dollars  per  share  and  a  minimum  puL.ic 
float  of  400,000  shaifs,  as  computed  in 
accordance  with  §  2-40,10b-6(c)(7);  and 

(iii)  Has  NASDAQ  market  makers  that 
are  underwriters  or  prospective 
underwriters,  or  affiliated  purchasers  of 
underwriters  or  prospective 
underwriters,  that  account  for  at  least 
30%  of  the  total  trading  volume  in  such 
security,  as  reported  to  the  NASD  for  the 
reference  period. 

(4)  The  term  independent  bid  means 
a  bid  for  a  security  displayed  on 
NASDAQ  by  a  market  maker  who  is  not 
participating  in  the  distribution  of  that 
security  or  a  related  security,  and  is  not 
an  affiliated  purchaser  of  such  a 
participating  market  maker. 

(5)  The  term  NASD  means  the 
National  Association  of  Securities 
Dealers,  Inc. 

(6)  The  term  NASDAQ  means  the 
NASDAQ  system  as  defined  in 
§240.11Acl-2(a)(3). 

(7)  The  term  NASDAQ  security  means 
a  security  that  is  authorized  for 
quotation  on  NASDAQ,  and  such 
authorization  is  not  suspended, 
terminated,  or  prohibited. 

(8)  The  term  net  purchases  means  the 
amount  by  which  a  passive  market 
maker's  purchases  exceed  its  sales.  A 
passive  market  maker's  SOES  purchases 
and  sales  may  be  excluded  from  the 
calculation  of  net  purchases  if  the 
adjustments  to  AETTV  are  made  as 


required  by  paragraph  (b)(1)  of  this 
section. 

(9)  The  term  passive  market  maker 
means  a  market  maker  that  effects 
transactions  in  accordance  with  the 
provisions  of  paragraph  (c)  of  this 
section. 

(10)  The  term  qualifying  period  means 
the  period  from  the  time  that  a  passive 
market  maker  would  otherwise  be 
prohibited  from  effecting  transactions  in 
an  eligible  seciunty  under  the  terms  of 

§  240.10b-6(a)(4)(xi)(A),  unUl  the  earlier 
of  the  time  of  commencement  of  offers 
or  sales  of  the  eligible  security  to  be 
distributed  or  the  time  at  which  a 
stabilizing  bid  for  such  security  is  made 
pursuant  to  §  240.10l>-7. 

(11)  The  term  reference  period  means 
the  two  full  consecutive  calendar 
months  immediately  preceding  the  date 
of  filing  of  the  registration  statement 
under  the  Securities  Act  of  1933 
pertaining  to  the  security  to  be 
distributed. 

(12)  The  term  related  security  means: 
(i)  A  security  of  the  same  class  and 

series  as,  or  a  right  to  purchase,  the 
security  to  be  distributed  or  deemed  to 
be  in  distribution;  and 

(ii)  Aany  security  deemed  to  be  in- 
distribution  pursuant  to  §  240.10b-6(b). 

(13)  The  term  SOES  means  the 
NASD's  Small  Order  Execution  System, 
as  defined  in  the  NASD  Rules  of 
Practice  and  Procedures  for  the  Small 
Order  Execution  System. 

(14)  The  term  SOES  mandatory 
exposure  limit  means  the  aggregate 
number  of  shares  of  the  security  equal 
to  five  times  the  maximum  order  size  for 
that  security  that  may  be  entered  into  or 
executed  through  SOES. 

(15)  The  term  transaction  means  a  bid 
or  a  purchase. 

(c)  Conditions  to  be  met. 

(1)  General  limitations.  A  passive 
market  maker  must  effect  all 
transactions  in  the  capacity  of  a 
registered  market  maker  on  NASDAQ. 
Except  as  provided  below,  during  the 
qualifying  period,  a  passive  market 
maker  shall  not  effect  a  transaction  in  an 
eligible  security  at  a  price  that  exceeds 
the  highest  independent  bid  for  the 
eligible  security  at  the  time  of  the 
transaction. 

(2)  Level  of  bid.  A  passive  market 
maker  may  display  its  bid  at  a  price  not 
in  excess  of  the  highest  independent  bid 
for  an  eligible  security. 

(3)  Requirements  to  lo»fer  the  bid.  If 
all  independent  bids  for  an  eligible 
security  are  lowered  below  the  passive 
market  maker's  bid,  the  passive  market 
maker  must  lower  its  bid  to  a  level  not 
higher  than  the  then  highest 
independent  bid;  Except  That: 
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(i)  The  passive  market  maker  may 
continue  to  effect  purchases  at  its  bid  at 
a  price  exceeding  the  then  highest 
independent  bid  until  the  passive 
market  maker  purchases  an  amount  of 
the  eligible  security  that  equals  or 
exceeds  the  SOES  mandatory  exposure 
limit  for  that  security;  and 

(ii)  A  passive  market  maker  may 
purchase  all  of  the  securities  that  are 
part  of  a  single  order  that,  when 
executed,  results  in  the  SOES 
mandatory  exposure  limit  being 
equalled  or  exceeded. 

(4)  Purchase  limitation.  On  eacli  day 
of  the  qualifying  period,  a  passive 
market  maker's  net  purchases  shall  not 
exceed  its  30%  ADTV  Limit;  Except 
That  a  passive  market  maker  may 
purchase  all  of  the  securities  that  are 
part  of  a  single  order  that,  when 
executed,  results  in  its  30%  ADTV  Limit 
being  equalled  or  exceeded.  If  a  passive 
market  maker's  net  purchases  equal  or 
exceed  its  30%  ADTV  Limit,  it  shall 
immediately  withdraw  its  quotations 
from  NASDAQ,  and  it  may  not  effect 
any  transaction  in  the  eligible  security 
for  the  remainder  of  that  day. 
irrespective  of  any  additional  sales 
during  that  day,  unless  otherwise 
permitted  by  §  240.10b-6. 

(5)  Limitation  on  displayed  size.  At  all 
times,  the  passive  market  maker's 
displayed  bid  size  may  not  exceed  the 
smaller  of  the  SOES  mandatory 
exposure  limit  for  the  eligible  security, 
or  the  passive  market  maker's  remaining 
purchasing  capacity  under  paragraph 
(c)(4)  of  tins  section. 

(6)  Identification  of  a  passive  market 
making  bid.  The  bid  displayed  by  a 
passive  market  maker  shall  be 
designated  as  such. 

{7}  Notification  and  reporting  to  the 
NASD.  A  passive  market  maker  shall 
notify  the  NASD  in  writing  in  advance 
of  its  intention  to  engage  in  passive 
market  making.  A  passive  market  maker 
shall  submit  to  the  NASD  information 
regarding  passive  market  making 
purchases  in  such  form  as  the  NASD 
shall  prescribe. 

(8)  Prospectus  disclosure.  The 
prospectus  for  any  offering  in  which  any 
passive  market  maker  intends  to  effect 
transactions  in  any  eligible  security 
shall  contain  the  information  required 
in  §§228.502,  228.508.  229.502  and 
229.508  of  this  chapter. 

(d)  Transactions  at  prices  resulting 
from  unlawful  activity.  No  transaction 
shall  be  made  at  a  price  which  the 
passive  market  maker  knows  or  has 
reason  to  know  is  the  result  of  activity 
which  is  fraudulent,  manipulative,  or 
deceptive  under  the  Act  or  any  rule  or 
regulation  tliereunder. 

Dated:  April  8, 1993 


By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  93-8710  Filed  4-14-93;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM91-S-902:  Order  No.  539- 
B] 

Qualifying  Certain  Tight  Formation  Gas 
for  Tax  Credit 

Issued  April  9, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Order  Granting  Requests  for 

Extensions. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission]  is 
issuing  an  order  which  grants  the 
requests  of  jurisdictional  agencies  to 
extend  the  deadline  for  receipt  by  the 
Commission  of  notices  of  Natural  Gas 
Policy  Act  (NGPA)  category 
determinations.  The  Commission 
granted  the  requests  because  of  the  large 
volume  of  applications  filed  and 
because  the  specific  requests  have 
demonstrated  good  cause  for  tlie 
extensions. 

DATES:  The  deadline  for  receipt  by  the 
Commission  of  NGPA  category 
determinations  by  the  specific  agencies 
mentioned  is  extended  firom  September 
30, 1993,  to  no  later  than  April  30, 1994. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacob  Silverman,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE  20426,  Washington,  DC  20425;  (202) 
208-2078. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3104,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 


modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  communications 
software  to  use  300,1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits,  and 
1  stop  bit.  QPS  can  also  be  accessed  at 
9600  bps  by  diaUng  (202)  208-1781.  The 
full  text  of  this  rule  will  be  available  on 
CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE.. 
Washington.  IX:  20426. 

Before  Commissioners:  Elizal)eth  Anne 
Moler,  Chair,  Jerry ).  Langdon,  and  Branko 
Terzic. 

In  Order  No.  539-A,'  the  Commission 
extended  the  deadline  for  the 
Commission  to  receive  jurisdictional 
agencies'  well  category  determinations 
until  September  30. 1993.  Citing  a  need 
for  sufficient  time  to  process  the  large 
volume  of  timely  filed  applications,  a 
number  of  jurisdictional  agencies  now 
request  a  further  extension  of  the 
September  30, 1993  deadline.  For  the 
reasons  set  forth,  the  Commission  will 
grant  the  requests,  but  limited  to  no 
more  than  seven  additional  months, 
until  April  30,  1994. 

Background 

On  April  9, 1992,  the  Commission 
issued  Order  No.  539*  which  amended 
the  Commission's  tight  formation 
regulations  to  conform  to  the  provisions 
of  the  Revenue  Reconciliation  Act  of 
1990.^  The  order  also  clarified  the 
procedures  that  the  Commission  would 
follow  in  light  of  the  repeal,  as  of 
January  1, 1993,  by  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989 
(Decontrol  Act),*  of  the  Commission's 
authority  to  review  jurisdictional  agency 
NGPA  category  determinations.  The 
order  provided  that  the  Commission 
would  continue  to  process  notices  of 
well  category  determinations  it  received 
by  June  30, 1993,  for  applications  filed 
by  December  31,  1992.  Order  No.  539- 
A,  extended  the  deadline  for  the 
Commission  to  receive  well  category 
determinations  from  jurisdictional 
agencies  for  three  months,  until 
September  30, 1993. 


'  57  FR  31123  July  14. 1992).  FERC  SlalulM  li 
Regulations  1 30,947. 

'57  FR  13009  (April  15,  1992).  FERC  Statutes  ft 
Regulations  1 30.940. 

^Public  Law  101-58.  §11501,  104  Stat.  1388- 
1479(1990). 

«  Public  Law  101-60. 103  Sut.  157  (1989). 
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Current  Requests  To  Extend  the 
September  30, 1993  Deadline 

On  February  5. 1993.  The  Washington 
Office  of  the  Bureau  of  Land 
Management,  the  United  States 
Department  of  the  Interior,  (BLM)  filed, 
on  behalf  of  all  of  its  field  offices 
involved  in  the  determination  process,  a 
request  for  a  seven-month  extension, 
until  April  30, 1994,  of  the  September 
30, 1993  deadline.  BLM  stales  that  its 
pending  workload  consists  of  more  than 
3,800  well  applications  and  43  new 
tight  formation  area  designations,  as 
well  as  over  500  coal  seam 
applications.*  Over  75  percent  of  the 
applications  contain  only  the  minimum 
filing  requirement  of  the  required  Form 
121.  and  more  than  l^lOOof  the  well 
applications  cannot  be  processed  until 
approximately  35  of  the  new  tight 
formation  areas  are  designated. 

The  BLM  indicates  that  the  NGPA 
workload  on  hand  is  equivalent  to 
approximately  a  four  year  normal  NGPA 
workload  for  some  offices.  BLM  states 
that  absent  an  extension,  some  BLM 
field  offices  would  not  be  able  to  meet 
the  September  30, 1993  deadline,  and 
would  be  unable  to  continue  to  make 
the  thorough  reviews  of  the  new  areas 
as  they  had  done  in  the  past." 

On  March  8,  1993,  the  Albuquerque 
District  Office  of  the  BLM  filed  a 
supplement  to  the  February  5th 
submittal,  requesting  a  twelve  month 
extension  for  the  Albuquerque  office. 
That  request  states  that  the  Albuquerque 
office  alone  stiil  has  34  new  tight 
formation  areas  to  designate,  covering 
over  1.35  million  acres  of  land  in 
Colorado,  New  Mexico,  and  Oklahoma, 
as  well  as  2,400  well  determinations  left 
to  do.  The  request  states  that  it  will  be 
impossible  for  that  office  to  do  a 
thorough  review  of  all  tight  formation 
area  designations  and  well 
determinations  unless  it  receives  a 
twelve  month  extension. 

On  March  15,  1993.  the  Utah  State 
Office  of  the  BLM,  for  itself  and  on 
behalf  of  ihe  Utah  Division  of  Oil.  Gas. 
and  Mining  (Utah),  requested  a  twelve 
month  extension  of  the  deadline.  The 
request  states  that  Utah  has  received  a 
record  snowfall  this  year  which  made 
many  of  the  producing  aieas 
inaccessible  for  completion  work. 
Accordingly,  additional  time  will  be 
required  to  complete  the  nec8s.sary  data. 


» By  letter  dated  March  8. 1993,  the  Rock  Springs. 
Wyoming  offic*  of  the  BLM  separately  requested  an 
extension  to  .^pril  30.  1994.  citing  over  750 
incomplete  applications. 

"  By  letter  dated  March  8.  1993.  Taxacc  Producing 
and  Exploration  Inc.  wrote  in  support  of  the  BLM 
request  for  an  extension  until  April  30.  1994. 
Texaco  has  1 1  area  formation  designations  and  75 
partial  well  applications  pending  before  the  BLM. 


On  March  1, 1993,  the  Raihoad 
Commission  of  Texas  (Texas)  requested 
a  three  month  extension  of  the 
September  30,  1993  deadline.  Texas 
states  that  during  the  last  half  of 
December  1992.  the  Raibtiad 
Commission  received  approximately  44 
requests  for  new  tight  sands  area 
designations  and  2,000  new  well  filings. 
The  backlog  is  currently  approximately 
3,100  well  filings  and  50  area 
designation  requests. 

The  request  states  that  although  Texas 
anticipates  that  it  will  process  the 
majority  of  its  applications  before  the 
September  30. 1993  deadline, 
nevertheless  It  is  imperative  that  its  staff 
be  given  sufficient  time  to  process  all 
applications  which  were  timely  filed 
before  the  Railroad  Commission. 

On  March  8. 1993.  the  Geological 
Survey  Division  of  the  Michigan 
Department  of  Natural  Resources 
(Michigan)  requested  a  seven-month 
extension  of  the  deadline.  Michigan's 
request  cites  the  large  number  of 
Devonian  shale  wells  drilled  in 
Michigan  in  1992  for  tax  credit 
purposes.  This  drilling  activity  will 
result  in  a  high  level  of  well  completion 
activity  during  the  first  six  months  of 
1993,  and  with  an  expected  short 
supply  of  completion  equipment  in 
Michigan,  some  well  owners  may  not  be 
able  to  collect  the  data  required  for 
submittal  by  September  30, 1993. 

Michigan  also  indicated  that  the  state 
has  load  restrictions  in  effect  on  its 
roads  during  frost  periods.  These 
restrictions  went  into  effect  March  1. 
1993,  and  will  remain  in  effect  for 
approximately  sixty  days,  during  which 
completion  activity  will  be  limited.  This 
will  result  in  a  large  number  of  NGPA 
filings  being  made  in  June.  Accordingly, 
an  extension  is  necessary  to  enable  the 
staff  to  timely  process  the  filings. 

Discussion 

In  Order  No.  539-A,  the  Commission 
stated  that  because  of  the  volume  of 
applications  likely  to  be  filed  before  the 
December  31, 1992  deadline,  it  would 
extend  the  time  by  which  the 
Commission  must  receive  the 
jurisdictional  agencies'  determinations 
until  September  30, 1993.'  The 
Commission  now  finds  that  because  of 
the  large  volume  of  applications  that 
were  filed,  and  the  specific 
circumstances  described,  the  requests 
have  demonstrated  good  cause  to  grant 
further  extensions  of  the  deadline.  It 
would  be  unfair  and  inequitable  to 
penalize  an  applicant,  who  timely  filed 
with  the  jurisdictional  agency  because 


the  jurisdictional  agency  was  unable  to 
complete  processing  its  application 
before  September  30, 1993  deadline. 
Moreover,  without  the  additional  time, 
the  jurisdictional  agency  may  not  be  in 
a  position  to  properly  evaluate  all  the 
pending  applications.  However,  the 
Commission  believes  that  it  is  desirable 
to  attempt  to  conclude  the 
determination  process  as  soon  as 
possible,  and  will  not  grant  any 
extension  beyond  April  30, 1994. 
Accordingly,  the  Commission  grants 
each  applicant's  request  for  an 
extension,  but  not  to  extend  beyond 
April  30, 1994.  These  extensions  are 
limited  to  these  specific  jurisdictional 
agencies.  If  any  other  jurisdictional 
agency  finds  that  it  requires  an 
extension,  it  must  file  for  such 
extension  with  the  Commission.  Such 
additional  requests  for  extensions  up  to 
April  30.  1994,  vi^U  be  processed  by  the 
Director.  Office  of  Pipeline  and 
Producer  Regulation." 

The  Commission  Orders  ' 

(A)  The  request  of  Texas  to  extend 
until  December  31, 1993,  the  deadline 
for  the  Commission  to  receive  its  NGPA 
category  determinations  is  granted. 

(B)  The  requests  of  Michigan,  and  the 
BLM  to  extend  until  April  30, 1994,  the 
deadline  for  the  Commission  to  receive 
their  NGPA  category  determinations  are 
granted. 

(C)  The  requests  of  Utah,  and  the 
Albuquerque  and  Utah  BLM  field  offices 
to  extend  the  deadline  for  the 
Commission  to  receive  their  NGPA 
category  delerminalions  for  twelve 
months,  until  September  30, 1994,  are 
granted  in  part  until  April  30. 1994.  but 
denied  for  the  period  beyond  that  date. 

P)  Requests  for  extensions  of  the 
September  30, 1993  deadline  for  periods 
after  April  30.  1994,  will  be  denied. 

By  the  Commission. 
Lois  D.  Quhell. 
Secretary. 
(PR  Doc.  93-8830  Filed  4-14-93;  8:45  am] 

BILUNQ  CO(}E  «717-01-M 


'  FERC  Sututes  A  Regulations  1 30.947  at  p. 
30.513. 


•See  18  CFR  375.307(d)(4). 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  630 

[Docket  No.  86N-0027] 

Additionai  Standards  for  Viral 
Vaccines;  Pollovirus  Vaccine  Live 
Oral;  Technical  Amendment  and 
Clarification 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  technical  amendment 
and  clarification. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  governing  the 
manufacture  of  Poliovirus  Vaccine  Live 
Oral  to  remove  a  phrase  included  in 
amendments  to  the  regulations  as  an 
inadvertent  error.  In  addition,  the 
agency  is  clarifying  the  meaning  of  the 
term  "harvested"  as  it  applies  to  virus 
in  these  pohovirus  vaccine  regulations. 
EFFECTIVE  DATE:  June  21,  1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Falter,  Center  for  Biologies 
Evaluation  and  Research  (HFM-630), 
Food  and  Drug  Administration,  1401 
Rockviile  Pike,  suite  200N,  Rockville, 
MD  20852-1448.  301-295-9073. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  8. 1991  (56  FR 
21418),  FDA  published  a  final  rule 
amending  the  additional  standards  for 
viral  vaccines  governing  the 
manufacture  of  Pohovirus  Vaccine  Live 
Oral.  It  has  recently  come  to  the 
agency's  attention  that  revised 
§  630.13(b)(4)  (21  CFR  630.13(b)(4)) 
included  an  inadvertent  error  in  that  its 
second  sentence  erroneously  included 
the  phrase  "after  the  time  of  viral 
harvest"  (56  FR  21418  at  21433).  The 
correct  sentence  should  read  "The 
control  cultures  shall  be  examined 
microscopically  for  cell  degeneration  for 
an  additional  14  days."  This  sentence  is 
intended  to  have  the  same  meaning  that 
it  had  before  it  was  amended  in  1991. 
That  is,  after  the  control  cultures  are 
separated  from  the  cultures  to  be  used 
for  vaccine  production  and  the 
production  cultures  are  inoculated  with 
virus,  the  control  cultures  are  to  be 
examined  microscopically  after  at  least 
14  days. 

FDA  also  wishes  to  clarify  the 
meaning  of  the  term  "harvested"  in  the 
first  sentence  of  §  630.13(b)(7),  which 
was  also  added  in  1991.  Harvesting  is  a 
process  that  begins  with  cessation  of 
virus  replication,  such  as  through 
freezing,  and  continues  through  pooling 


of  materials  from  the  individual  culture 
vessels.  Under  §  630.13(b)(7)  as  added 
in  1991,  the  harvesting  process  must 
begin  within  72  hours  after  virus 
inoculation.  The  control  culture  fluids, 
which,  under  §  630.13(b)(4)  and  (b)(5). 
are  to  be  tested  at  the  time  of  viral 
harvest,  may  be  drawn  for  testing  at  any 
point  during  the  harvesting  process. 

Because  this  change  merely  corrects 
an  inadvertent  error.  FDA  finds  that 
notice  and  comment  procedures  are 
unnecessary  under  either  5  U.S.C. 
553(b)  or  FDA's  reguiaUons  at  21  CFR 
10.40(d). 

List  of  Subjects  in  21  CFR  Part  630 

Biologies,  Labeling. 

Therefore,  under  the  Public  Health 
Service  Act.  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  21  CFR  part  630  is  amended 
as  follows: 

PART  630— ADDITIONAL  STANDARDS 
FOR  VIRAL  VACCINES 

1.  The  authority  citation  for  21  CFR 
part  630  continues  to  read  as  follows: 

Authority:  Sees.  201.  501,  502.  503.  505. 
510,  701  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  351,  352,  353. 
355,  360,  371);  sees.  215,  351,  352,  353,  361 
of  the  Public  Health  Service  Act  (42  U.S.C. 
216,262,263.2633,264). 

§630.13    [Amended] 

2.  Section  630.13  Manufacture  of 
Poliovirus  Vaccine  Live  Oral  Trivalent  is 
amended  in  the  second  sentence  of 
paragraph  (b)(4)  by  removing  the  phrase 
"after  the  time  of  viral  harvest". 

Dated:  April  9. 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-8817  Filed  4-14-93;  8:45  am) 

BtLUNG  CODE  4160-01-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  2610  and  2622 

Late  Premium  Payments  and  Employer 
Liability  Underpayments  and 
Overpayments;  Interest  Rate  for 
Determining  Variable  Rate  Premium; 
Amendments  to  Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  document  notifies  the 
public  of  the  interest  rate  applicable  to 
late  premium  payments  and  employer 
liability  underpayments  and 


overpayments  for  the  calendar  quarter 
beginning  April  1,  1993.  This  interest 
rate  is  established  quarterly  by  the 
Internal  Revenue  Service.  This 
document  also  sets  forth  the  interest 
rates  for  valuing  unfunded  vested 
benefits  for  premium  purposes  for  plan 
years  beginning  in  February  1993 
through  April  1993.  These  interest  rates 
are  established  pursuant  to  section  4006 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended.  The 
effect  of  these  amendments  is  to  advise 
plan  sponsors  and  pension  practitioners 
of  these  new  interest  rates. 
EFFECTIVE  DATE:  May  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Code  22500,  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street,  N\V., 
Washington.  DC  20006;  telephone  (202) 
778-8850  ((202)  778-8859  for  TTY  and 
TTD). 

SUPPLEMENTARY  INFORMATION:  As  part  of 
Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974.  as 
amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
collects  premiums  from  ongoing  plans 
to  support  the  single-employer 
multiemployer  insurance  programs. 
Under  the  single-employer  program,  the 
PBGC  also  collects  employer  liability 
from  those  persons  described  in  ERISA 
section  4062(a).  Under  ERISA  section 
4007  and  29  CFR  2610.7,  the  interest 
rate  to  be  charged  on  unpaid  premiums 
is  the  rate  established  under  section 
6601  of  the  Internal  Revenue  Code 
("Code").  Similarly,  under  29  CFR 
2622.7.  the  interest  rate  to  be  credited  or 
charged  with  respect  to  overpayments  or 
underpayments  of  employer  hability  is 
the  section  6601  rate.  These  interest 
rates  are  published  by  the  PBGC  in 
appendix  A  to  the  premium  regulation 
and  Appendix  A  to  the  employer 
liability  regulation. 

The  Internal  Revenue  Service  has 
announced  that  for  the  quarter 
beginning  April  1. 1993,  the  interest 
charged  on  the  underpayment  of  taxes 
will  be  at  a  rate  of  7  percent. 
Accordingly,  the  PBGC  is  amending 
Appendix  A  to  29  CFR  part  2610  and 
appendix  A  to  29  CFR  part  2622  to  set 
forth  this  rate  for  the  April  1, 1993, 
through  June  30. 1993,  quarter. 

Under  ERISA  section 
4006(a)(3)(E)(iii)(U),  in  determining  a 
single-employer  plan's  unfunded  vested 
benefits  for  premium  computation 
purposes,  plans  must  use  an  interest 
rate  equal  to  80%  of  the  annual  yield  on 
30-year  Treasury  securities  for  the 
month  preceding  the  beginning  of  the 
plan  year  for  which  premiums  are  being 
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paid.  Under  S  2610.23(b)(1)  of  the 
premium  regulation,  this  value  is 
determined  by  reference  to  30-y3ar 
Treasury  constant  maturities  as  reported 
in  Federal  Reserve  Statistical  Releases 
G.13  and  H.15.  The  PBGC  publishes 
these  rates  in  apjMndix  B  to  the 
regulation. 

The  PBGC  publishes  these  monthly 
interest  rates  in  appendix  B  on  a 
quarterly  basis  to  coincide  with  the 
publication  of  the  late  payment  interest 
rate  set  forth  in  appendix  A.  (The  PBGC 
publishes  the  appendix  A  rates  every 
quarter,  regardless  of  whether  the  rate 
has  changed.)  Unlike  the  appendix  A 
rate,  which  is  determined  prospectively, 
the  appendix  B  rate  is  not  known  until 
a  short  time  after  the  first  of  the  month 
for  which  it  applies.  Accordingly,  the 
PBGC  is  hereby  amending  appendix  B  to 
part  2610  to  add  the  vested  benefits 
valuation  rates  for  plan  years  beginning 
in  February  of  1993  through  April  of 
1993. 

The  appendices  to  29  CFR  parts  2610 
and  2622  do  not  prescribe  the  interest 
rates  under  these  regulations.  Under 
both  regulations,  the  appendix  A  rates 
are  the  rates  determined  under  section 
6601(a)  of  the  Code.  The  interest  rates 
in  appendix  B  to  Part  2610  are 
prescribed  by  ERISA  section 
4006(aj(3)(E)(iii){n)  and  §  2610.23(b)(1) 
of  the  regulation.  These  appendices 
merely  collect  and  republish  the  interest 
rates  in  a  convenient  place.  Thus,  the 
interest  rates  in  the  appendices  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  these  amendments  would 
be  unnecessary  and  contrary  to  the 
public  interest.  For  the  above  reasons, 
the  PBGC  also  believes  that  good  cause 
exists  for  making  these  amendments 
effective  immediately. 

The  PBGC  has  determined  that  none 
of  these  amendments  is  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291,  because  they  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  these 
amendments,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.Q 
601(2). 


List  of  Subjects 

29  CFR  Part  2610 

Employee  benefit  plans,  Penalties, 
Pension  insurance.  Pensions,  and 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2622 

Business  and  industry.  Employee 
benefit  plans.  Pension  insinance, 
Pensions,  Reporting  and  recordkeeping 
requirements,  and  Small  businesses. 

In  consideration  of  the  foregoing, 
appendix  A  and  appendix  B  to  part 
2610  and  appendix  A  to  part  2622  of 
chapter  XXVI  of  title  29.  Code  of  Federal 
Regulations,  are  hereby  amended  as 
follows: 

PART  2610-PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1306, 1307 
(1988  &  Supp.  1 1989).  as  amended  by  sea 
12021.  Pub.L.  101-508. 104  Stat  1388, 138S- 
573. 

2.  Appendix  A  to  part  2610  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  April  1,  1993,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2610 — Late 
Payment  Interest  Rates 

The  following  table  lists  the  late 
payment  interest  rates  under  §  2610.7(a) 
for  the  specified  time  periods: 


From 


Through 


Interest 
rata  (per- 
cent) 


April  1.  1993  .    June  30.  1993  ...  7 

3.  Appendix  B  to  part  2610  is 
amended  by  adding  to  the  table  of 
interest  rates  therein  new  entries  for 
premium  payment  years  beginning  in 
February  of  1993  through  April  of  1993. 
to  read  as  follows.  The  introductory  text 
is  republished  for  the  convenience  of 
the  reader  and  remains  unchanged. 

Appendix  B  to  Part  2610— Interest 
Rates  for  Valuing  Vested  Benefits 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  valuing  a 
plan's  vested  benefits  under 
§  2610.23(b)  and  in  calculating  a  plan's 
adjusted  vested  benefits  under 
§  2610.23(c)(1): 


For  prsfnium  payrnent  years 
t>eginning  f 


Required  in- 
terest rate  ^ 


February  1993 5.g7 

■March  1993  , 5.67 

April  1993 5.46 

^The  required  Interest  rate  listed  above  is 
equal  to  80%  of  the  annual  yield  for  30-year 
Treasury  cofvstant  matunttes,  as  reported  in 
Federal  Reserve  Statistical  Release  G.13  arxl 
H.15  for  tfie  caienoar  montn  preceding  ttie 
calerxlar  month  in  whtch  the  premium 
payment  year  begins. 

PART  2622— EMPLOYER  LIABILITY 
FOR  WITHDRAWALS  FROM  AND 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

4.  The  authority  citation  for  part  2622 
continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3),  1362- 
1364, 1367-68,  as  amended  by  sees.  9312, 
9313,  Pub.  L  100-203, 101  Stot.  1330. 

5.  Appendix  A  to  Part  2622  is 
amended  by  adding  a  new  entry  for  the 
quarter  beginning  April  1, 1993,  to  read 
as  follows.  The  introductory  text  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 

Appendix  A  to  Part  2622— Late 
Payment  and  Overpayment  Interest 
Rates 

The  following  table  lists  the  late 
payment  and  overpayment  interest  rates 
under  §  2622.7  for  the  specified  time 
periods: 


From 


Through 


Interest 
rate  (per- 
cent) 


April  1,  1993  .    June  30,  1993  ...  7 

Issued  in  Washington,  DC,  this  9th  day  of 
April,  1993. 

Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc  93-8693  Filed  4-14-93;  8:45  am] 

BILUNG  COOe  TTOt-OI-H 


29  CFR  Part  2644 

Notice  and  Collection  of  Withdrawal 
Liability;  Adoption  of  New  Interest  Rate 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  This  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Notice  and  Collection  of 
Withdrawal  Liability.  That  regulation 
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incorporates  certain  interest  rates 
published  by  another  Federal  agency. 
The  effect  of  this  amendment  is  to  add 
to  the  appendix  of  that  regiilation  a  new 
interest  rate  to  be  effective  from  April  1. 
1993.  to  June  30.  1993. 
EFFECTIVE  DATE:  April  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel 
(22500),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street,  NW., 
Washington,  DC  20006;  telephone  202- 
778-8850  (202-778-8859  or  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION:  Under 
section  4219(c)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended  ("ERISA"),  the  Pension 
Benefit  Guaranty  Corporation  ("the 
PBGC")  promulgated  a  final  regulation 
on  Notice  and  Collection  of  Withdrawal 
Liability.  That  regulation,  codified  at  29 
CFR  part  2644,  deals  with  the  rate  of 
interest  to  be  charged  by  multiemployer 
pension  plans  on  withdrawal  liability 
payments  that  are  overdue  or  in  default, 
or  to  be  credited  by  plans  on 
overpayments  of  withdrawal  liability. 
The  regulation  allows  plans  to  set  rates, 
subject  to  certain  restrictions.  Where  a 
plan  does  not  set  the  interest  rate. 
§  2644.3(b)  of  the  regulation  provides 
that  the  rate  to  be  charged  or  credited 
for  any  calendar  quarter  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates"). 

Because  the  regulation  incorporates 
interest  rates  published  in  Statistical 
Release  H.15,  that  release  is  the 
authoritative  source  for  the  rates  that  are 
to  be  applied  under  the  regulation.  As 
a  convenience  to  persons  using  the 
regulation,  however,  the  PBGC  collects 
the  applicable  rates  and  republishes 
them  in  an  appendix  to  part  2644.  This 
amendment  adds  to  this  appendix  the 
interest  rate  of  6  percent,  which  will  be 
effective  from  April  1, 1993  through 
June  30, 1993.  This  rate  represents  no 
change  from  the  rate  in  effect  for  the 
first  quarter  of  1993.  This  rate  is  based 
on  the  prime  rate  in  effect  on  Klardi  15, 
1993. 

The  appendix  to  29  CFR  part  2644 
does  not  prescribe  interest  rates  under 
the  regulation;  the  rates  prescribed  in 
the  regulation  are  those  published  in 
Statistical  Release  H.15.  The  appendix 
merely  collects  and  republishes  the 
rates  in  a  convenient  place.  Thus,  tlie 


interest  rates  in  the  appendix  are 
informational  only.  Accordingly,  the 
PBGC  finds  that  notice  of  and  public 
comment  on  this  amendment  would  be 
unnecessary  and  contrary  to  the  pubUc 
interest.  For  the  above  reasons,  the 
PBGC  also  believes  that  good  cause 
exists  for  making  this  amendment 
effective  immediately. 

The  PBGC  has  determined  that  this 
amendment  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  nor  create  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  or  geographic 
regions,  nor  have  significant  adverse 
effects  on  competition,  employment, 
investment,  innovation  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2644 

Employee  benefit  plans.  Pensions. 

In  consideration  of  the  foregoing,  part 
2644  of  subchapter  F  of  chapter  XXVI  of 
title  29,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  2644— NOTICE  AND 
COLLECTION  OF  WITHDRAWAL 
LIABILITY 

1.  The  authority  citation  for  part  2644 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3)  and 
1399(c)(6). 

2.  Appendix  A  to  part  2644  is 
amended  by  adding  to  the  end  of  the 
table  therein  a  new  entry  as  follows: 

Appendix  A  to  Part  2644— Table  of 
Interest  Ratea 


From 


To 


Date  of 
quota- 
tion 


Rate 
{per- 
C8nt) 


4/01/93  ._„ 


6/30/93       3/15;93 


6 


Issued  in  Washington,  DC,  on  this  9tfa  day 
of  April  1993. 
Martin  Slate, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  93-a894  Filed  4-14-93;  8:45  am) 

BtLUNO  COOe  77(W-01-M 


29  CFR  Part  2676 

Valuation  of  Plan  Benefits  and  Plan 
Assets  Following  Mass  Withdrawal- 
Interest  Rates 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Fir»al  rule. 

SUMMARY:  Tliis  is  an  amendment  to  the 
Pension  Benefit  Guaranty  Corporation's 
regulation  on  Valuation  of  Plan  Benefits 
and  Plan  Assets  Following  Mass 
Withdrawal  (29  CFR  part  2676).  The 
regulation  prescribes  rules  for  valuing 
benefits  and  certain  assets  of 
multiemployer  plans  under  sections 
4219(c)(1)(D)  and  4281(b)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  Section  2676.15(c)  of  the 
regulation  contains  a  table  setting  forth, 
for  each  calendar  month,  a  series  of 
interest  rates  to  be  used  in  any  valuation 
performed  as  of  a  valuation  date  within 
that  calendar  month.  On  or  about  the 
fifteenth  of  each  month,  the  PBGC 
publishes  a  new  entry  in  the  table  for 
the  following  month,  whether  or  not  the 
rates  are  changing.  This  amendment 
adds  to  the  table  the  rate  series  for  the 
month  of  May  1993. 
EFFECTIVE  DATE:  May  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  C.  Murphy,  Attorney,  Office  of 
the  General  Counsel  (22500),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street.  NW..  Washington,  DC  20006; 
202-778-8820  (202-778-1958  for  TTY 
and  TDD).  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  The  PBGC 
finds  that  notice  of  and  public  comment 
on  this  amendment  would  be 
impracticable  and  contrary  to  the  public 
interest,  and  that  there  is  good  cause  for 
making  this  amendment  effective 
immediately.  These  findings  are  based 
on  the  need  to  have  the  interest  rates  in 
this  amendment  reflect  market 
conditions  that  are  as  nearly  current  as 
possible  and  the  need  to  issue  the 
interest  rates  promptly  so  that  they  are 
available  to  the  public  before  the 
beginning  of  the  period  to  which  they 
apply.  (See  5  U.S.Q  553  (b)  and  (d).) 
Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply  (5  U.S.C. 
601(2)). 

The  PBGC  has  also  determined  that 
this  amendment  is  not  a  "major  rule" 
within  the  meaning  of  Executive  Order 
12291  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
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geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  or  innovation. 
or  on  the  abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  29  CFR  Part  2676 

Employee  benefit  plans  and  Pensions. 


In  consideration  of  the  foregoing,  part 
2676  of  subchapter  H  of  chapter  XXVI 
of  title  29,  Code  of  Federal  Regulations, 
is  amended  as  follows: 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

1.  The  authority  citation  for  part  2676 
continues  to  read  as  follows: 


Authority:  29  U.S.C  1302(b)(3), 
1399(c)(1)(D).  and  1441(b)(1). 

2.  In  §  2676.15.  paragraph  (c)  is 
amended  by  adding  to  the  end  of  the 
table  of  interest  rates  the  new  entries  to 
read  as  follows: 


$2676.15    Interest 


(c)  Interest  Rates. 


For  valu- 

dates 
occur- 
ring tn 
tne 


The  values  o(  Ik  are: 


'3 


« 


•9 


'10 


May 
1993  .        .06      .05875 


.0575      .05625  .055      .05375      .05375      .05375      .05375      .05375 


'11 


'12 


'13 


'14 


'15 


.0525 


.0525    .0525    .0525    .0525 


.05 


Issued  at  Washington,  DC,  on  this  5th  day 
of  April  1993. 

Martin  Slate. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

IFR  Doc.  93-8895  Filed  4-14-93;  8:45  ami 

UUma  CODE  770»-01-M 


DEPARTMENT  OF  THE  irfTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6965 
[AK-932-4210-06;  AA-12484] 

Withdrawal  of  National  Forest  System 
Lands  for  a  Research  Natural  Area;  AK 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  withdraws 
approximately  685  acres  of  National 
Forest  System  lands  fi-om  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Department  of  AgricuUure,  Forest 
Service  to  protect  a  research  natural  area 
within  the  Tongass  National  Forest  that 
would  maintain  a  natural  ecological 
complex  containing  Pacific  yew,  and  to 
preserve  the  lands  for  research,  science, 
and  educational  piuposes.  The  lands 
have  been  and  will  remain  open  to 
mineral  leasing. 
EFFECTIVE  DATE:  April  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988).  it  is  ordered  as  follows: 


1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws,  including 
the  United  States  mining  laws  (30 
U.S.C.  Ch.  2  (1988)).  to  protect  a 
research  natural  area: 

Copper  River  Meridian 

Tongass  National  Forest 

Those  portions  of  sees.  30  and  31,  T.  79  S., 
R.  94  E.,  and  portions  of  sees.  25  and  36,  T. 
79  S.,  R.  93  E.,  more  particularly  described 
as: 

All  of  Dog  Island,  an  island  approximately 
1.9  miles  long  and  1.4  miles  wide,  and  all  of 
the  islets  in  the  immediate  vicinity  of  Dog 
Island  which  are  connected  at  low  tide  and 
with  intervening  tidal  bars  and  estuaries.  The 
area  is  in  approximate  latitude  54''59'6"  N., 
longitude  131''19'1S''  W.,  and  is  located  in 
Felice  Strait  just  north  of  Duke  Island  and 
Pond  Bay. 

The  areas  described  aggregate 
approximately  685  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  with  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  April  2, 1993. 
Bruce  Babbitt. 
Secrerary  of  the  Interior 
|FR  Doc.  93-8867  Filed  4-14-93;  8:45  ami 

BiLUNG  CODE  431(KiA-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA-7569] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFDP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncomphance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  fourth 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  MacKay.  Acting  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration.  500 
C  Street.  SW..  room  417.  Washington. 
DC  20472.  (202)  646-2717. 
SUPPt^MENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  which  is 
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generally  not  otherwiseevailable.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968.  as  amended.  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  luider  the 
National  Flood  Insurance  Program.  42 
U.S.C.  4001  et  seq.,  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  fourth  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measiu^s  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eUgibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fifth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 


participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  floodprone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C. 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  have  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
unless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  Mrithin  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
FlexibiUty  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C.  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 


date,  flood  insurance  will  no  longer  be 
available  in  the  communities  unless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  Federal 
Regulation,  February  17, 1981.  3  CFR. 
1981  Comp..  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Executive  Order  12612,  Faderalism 

This  rule  involves  no  policies  that 
have  federahsm  implications  under 
Executive  Order  12612,  Federalism, 
October  26, 1987,  3  CFR.  1987  Comp.. 
p.  252. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25, 1991,  56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— AMENDED 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.G.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§64.6    [Amwidedl 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State 


andlocatkin 


Regular  Program  Converslone 
I  Region  I 

Maine:        ! 

Perry,  town  of  Washington 
County. 

RobMnston,  town  of  Wash- 
ington County. 

Region  It 

New  Jersey: 

Mine  Hill,  towrtship  ol  untrt- 
corporated  areas. 


Convnunity 
No. 


230319 
230321 

340556 


Effective  date  of  aulhorizattorVcarKenation  of 
sale  of  ftood  Irtsurance  In  community 


July  30,  1975,  Emerg.;  Sept  4,  1985,  Reg.; 

May  3,  1993,  Susp. 
July  23.  1975.  Enjerg.;  Aug.  19.  1985.  Reg.; 

May  3,  1993,  Susp. 


Apr.  28,  1981,  Emerg.;  Sept  17.  1982.  Reg.; 
May  3, 1993.  Susp. 


Current  effective 
map  date 


May  3. 1993 
Mays,  1893 

May  3. 1993 


Date  certain  federal 

assistarKe  no 
lor>ger  avaitatiie  In 
special  flood  haz- 
ard areas 


May  3.  1993 
Da 

Do. 
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State  and  location 


Region  V 

Mictiigan: 

Nov*,  city  of  Oaldand  County 

Ohio: 

WestervillG,  city  of  Franklin 
and  Delaware  Counties. 
Region  IX 
California: 

Fontana,      city      of      San 
Bernardino  County. 
Region  III 
Virginia: 

Augusta     County     unincor- 
porated areas. 
Pennsylvania: 

Springfield,      township      of 
Montgomery  County. 
Region  VI 
Louisiana: 

East   Baton   Rouge   Parish 
unincorporated  areas. 
Region  IV 
South  Carolina: 

Manning,  city  of  Clarendon 
County. 

Region  V 

Illinois: 

Pontoon   Beach,   village   of 
Madison  County. 
Region  VII 
Iowa: 

Ely,  city  of  Linn  County 


Community 
No. 


Effective  date  of  authorization/cancellation  of 
sale  of  flood  insurance  in  convnunity 


260175 
390179 

060274 

510013 
425388 

220058 

450052 

170447 

190440 


Current  effective 
map  date 


Date  certain  federal 

assistance  no 
longer  available  in 
special  flood  haz- 
ard areas 


Mar.  11,  1974,  Emerg.;  Apr.  3.  1978,  Reg.;  May 
3,  1993,  Susp. 

Mar.  30,  1973,  Enrerg.;  Sept.  29.  1978,  Reg.; 
May  3,  1993,  Susp. 


Mar.  T9.  1971.  Emerg.;  June  4.  1987.  Reg.; 
May  3,  1993,  Susp. 


July  24,  1974,  Emerg.;  May  17.  1990.  Reg.; 
May  17,  1993,  Susp. 

Mar.  26,  1971,  Emerg.;  July  7. 1972.  Reg.;  May 
17.  1993,  Susp. 


June  12,  1970,  Emerg.;  July  2,  1979,  Reg- 
May  17,  1993,  Susp. 


June  12,  1975,  Emerg.;  Apr.  15.  1986,  Reg.; 
May  17,  1993,  Susp. 


Sept.  5,  1975,  Emerg.;  July  16.  1980,  Reg. 
May  17,  1993,  Susp. 


Apr.  29,  1991,  Emerg.;  Feb.  17.  1993.  Reg.; 
May  17,  1993,  Susp. 


May  3,  1993 


May  3,  1993 


May  3,  1993 


Code  for  reading  fourth  column:  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension. 

(Catalog  of  Federal  Domestic  Assistance  No.  83.100.  "Flood  Insurance.") 

Issued:  April  9,  1993. 
Francis  V.  Reilly, 

Deputy  Administrator.  Federal  Insurance  Administration. 
(FR  Doc.  93-8826  Filed  4-14-93;  8:45  am) 

BILUNG  CODE  *71*-31-M 


May  17,  1993 


May  17.  1993 


May  ',7.  1993 


Do. 


Do. 


Do. 


Apr.  15,  1986 


Feb.  5,  1982 


Feb.  17.  1993 


May  17.  1993. 


Do. 


Do. 


Do. 


Do. 


Do. 


44  CFR  Part  64 
[Docket  No.  FEMA-7570] 

List  of  Communities  Eligible  for  the 
Sale  of  Flood  Insurance 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities  participating  in  the 
National  Flood  Insurance  Program 
(NFIP).  These  commimities  have 
applied  to  the  program  and  have  agreed 
to  enact  certain  floodplain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 


property  located  in  the  communities 
listed. 

EFFECTIVE  DATES:  The  dates  Usted  in  the 
fourth  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  tmy  licensed 
property  insurance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  NFIP  at:  Post  Office  Box  457, 
Lanham.  MD  20706.  (800)  638-7418. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Ross  MacKay.  Acting  Assistant 
Administrator.  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street.  SW..  room  417.  Washington. 
DC  20472.  (202)  646-2717. 


SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding.  Since 
the  communities  on  the  attached  list 
have  recently  entered  the  NFIP, 
subsidized  flood  insurance  is  now 
available  for  property  in  the  community. 

In  addition,  the  Director  of  the 
Federal  Emergency  Management  Agency 
has  identified  the  special  flood  hazard 
areas  in  some  of  these  communities  by 
pubUshing  a  Flood  Hazard  Boundary 
Map  (FHBM)  or  Flood  Insurance  Rate 
Map  (HRM).  The  date  of  the  flood  map, 
if  one  has  been  pubUshed,  is  indicated 
in  the  fifth  column  of  the  table.  In  the 


Federal  Register  /  Vol.  58,  No.  71  /  Thursday,  April  15,  1993  /  Rules  and  Regulations        19615 


communities  listed  where  a  flood  map 
has  been  published,  section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended.  42  U.S.C.  4012(a),  requires 
the  purchase  of  flood  insurance  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  of  buildings  in  the  special 
flood  hazard  areas  shown  on  the  map. 
The  Director  finds  that  the  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  noitice  and  public  procedure  under 
5  U.S.p.  553(b)  are  impracticable  and 
unnecessary. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities  in 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq.. 
because  the  rule  creates  no  additional 
burden,  but  lists  those  communities 
eligible  for  the  sale  of  flood  insurance. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  11291,  Federal 
Regulation,  February  17, 1981.  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federaUsm  implications  under 
Executive  Order  12612,  Federalism. 
October  26, 1987.  3  CFR.  1987  Comp.. 
p.  252. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778.  October  25.  1991.  56  FR 
55195.  3  CFR.  1991  Comp..  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— AMENDED 

1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq. 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

§64.6    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


State  and  location 


New  Ellgibles — ER>ergency  Program 

Missouri  ^ 

Pettis  County  unincorporated  areas 

Oklahoma: 

Woods  County  unirKorporafed  areas  

Texas: 

Fort  Gates,  city  of  Coryell  County 

Iowa: 

Nonwalk,  city  of  Warren  County  

Indiana: 

Scott  County  unincorporated  areas  

Kentucky: 

Blackey,  city  of  Letcher  County '  

Illinois: 

Dunlap,  village  of  Peoria  County  

Mk:higan: 

Boardman,  township  of  Kalkaska  County 

Missouri; 

Reynolds  County  unirKorporated  areas 

Mississippi: 

Pearl  River  Valley  supply  district;  Hinds,   Leake 
Madison,  Rankin  and  Scott  Counties. 
California: 

Calabasas,  dty  of  Los  Angeles  County* , 

Indiana: 

Cumberland,  town  of  Hancock  County' 

New  Yortc 

Webster,  village  of  Monroe  County 

California: 

Yucca  Valley,  town  of  San  Bemardino  County*  

I  Reir)statements — Regular  Program 
New  York: 

Beekmantown.  town  of  Clinton  County 

Bums,  town  of  Allegany  County 


Community  Ho. 


290823 
400481 
481647 
190631 
180474 
210371 
171030 
260430 
290829 
280338 

060749 
180510 
360437 
060750 

360166 
361098 


Effective  date  of  authorlzation/car>- 

cellation  of  sale  of  flood  InsurarKe  In 

comnvjnity 


Mar.  1,  1993 
Mar.  2,  1993 

do  . 

Mar.  3.  1993 
Mar.  5.  1993 

do  . 

Mar.  18,  1993 
Mar.  23.  1993 
Mar.  1,  1993 
Mar.  5,  1993 

Mar.  10.  1993 

.do  .. 

Mar.  22,  1992 
Mar.  31,  1993 


Dec.  15,  1975,  Emerg.;  May  4,  1987. 

Reg.;  Nov.  4.  1992,  Susp.;  Mar.  5. 

1993,  Rein. 
Feb.    26,    1981,    Emerg.;   July    16, 

1982,  Reg.;  Nov.  4.  1992,  Susp.; 

Mar.  10,  1993,  Rein. 


Current  effective  map 
date 


Dec.  15,  1983. 


Feb.  6.  1981. 


Aug.  5,  1977. 
Sept.  30.  1988. 
Mar.  2,  1993. 


Nov.  6,  1991. 

May  4.  1987. 
July  16.  1982. 
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State  and  location 


Pike,  vMage  of  Wyoming  County 


North  Carolina: 

Seven  Springs,  town  of  Wayne  County 

Ne^v  Yortc 

Elizat>ethtown,  town  of  Essex  County  ... 


Pennsytvania: 

Apolacon.  township  of  Susquehanna  County 


Virginia: 

Oinchport,  town  of  Scott  County 


New  Yoric: 

Sacfcets  Hartxx,  village  of  Jefferson. County 


West  Virginia: 

laeger,  town  of  McDowell  County 


Regular  Program  Conversions 
Region  I 

ConnedJcut: 

Stonington,  town  of  New  London  County  

Region  H 
New  York: 

Greenfield,  town  of  Saratoga  County 

Region  V 
Illinois: 

Bensenvilie,  village  of  Cook  and  Dupage  Counties 
Region  U 
New  York: 

Charlton,  town  of  Saratoga  County 


Region  IV 

Mississippi: 

Tishomingo  County  unincorporated  areas 


Community  No. 


361027 


370392 


361388 


422072 


510143 


360351 


540116 


Effective  date  of  autfxKizatkHVcarv 

cellation  of  sale  of  flood  insurance  in 

community 


090106 


360717 


170200 


360712 


Aug.  19,  1976,  Emerg.;  June  18, 
1982.  Reg.:  Nov.  4.  1992,  Susp.; 
Mar.  10,  1993.  Rein. 

Sept  4,  1979,  Emerg.;  Feb.  17. 
1982.  Reg.;  June  4.  1987.  Susp.; 
Mar.  8.  1993.  Rein. 

Apr.  30.  1976.  Emerg.;  July  20. 

1984,  Reg.;  Jan.  20.  1993.  Susp.; 
Mar.  8,  1993.  Rein. 

Feb.  10.  1976,  Emerg.;  July  17, 
1989.  Reg.;  July  17.  1989,  Susp.; 
Mar.  22.  1993,  Rein. 

Mar.  11.  1974.  Emerg.;  Sept  29. 
1978,  Reg.;  Jan.  6.  1993,  Susp.; 
Mar.  22,  1993,  Rein. 

June   12,    1975,   Emerg.;   Nov.    15, 

1985.  Reg.;  Dec.  2.  1992,  Susp.; 
Mar.  19.  1993.  Rein. 

Feb.  10.  1975.  Emerg.;  Sept.  28. 
1984.  Reg.;  Nov.  18.  1992.  Susp.; 
Mar.  30.  1993,  Rein. 


Mar.  2,  1993;  Suspension  withdrawn 


Current  effective  map 
date 


.do 


do 


Mar.    15.    1993;    Suspension    with- 
drawn. 


280283     do 


June  18.  1982. 


Feb.  17.  1982. 


Jan.  20.  1993 


July  17,  1989. 


Sept  29.  1978. 


Dec.  2,  1992. 


Sept.  28.  1984. 


June  19,  1992. 


Mar.  2,  1993. 


IMar.  2.  1993. 


Mar.  15.  1993. 


Mar.  15.  1993. 


Code  for  reading  fourth  column:  Emerg.— Emergency;  Reg.— Regular;  Susp.— Suspension.  Rein.— Reinstatement 

'The  City  of  Blackey  has  adopted  Letcher  County's  (210289)  Fkxxl  Hazard  Boundary  Map  (FHBM) 

3r^  V.I5L?  ^J^asas  has  adopted  Los  Angeies  County's  (065043)  PJood  Insurance  Rate  Map  (FIRM)  dated  November  15  1985 

^ The  Town  ot  Oumoerland  has  adopted  Hancock  County's  (180419)  FIRM  dated  October  15  1992  ■ 
m^nr^oJ^».5iil!i?^  ^'^"^^^  ^^  adopted  San  Bernardino  County's  (060270)  Flood  Insurance  Study  (FIS)  and  FIRM  for  floodplain 
management  and  flood  insurance  purposes.  FIRM  date:  September  28,  1990.  J  \      >  "■   ■>v~uk«'" 

(Catalog  of  Federal  Domestic  Assistance  No.  83  100.  "Flood  Insurance.") 

Issued:  April  9.  1993. 
Francis  V.  Reiily. 

Deputy  Administrator.  Federal  Insurance  Administration. 
jFR  Doc.  93-8823  Filed  4-14-93:  8:45  am] 
BiujMG  CODE  vr^t-»\-m 
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44  CFR  Part  65 
[Docket  No.  FEMA-7065] 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  Usts 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance  - 
premium  rates  willbe  calculated  from 
the  modified  base  (100-year)  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Administrator  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chi0f  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke.  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  The 
modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  thJs  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 


where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 


from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  efigibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291,  February  17. 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778.  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329:  E.O.  12127,  44  PR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

165.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  County 


California:  Tulare 


Location 


City  of  Visalia 


Dates  and  name  of  news- 
paper wtiere  notice  was 
published 


Mar.  19,  1993,  (wfeir.  26, 
1993,  Visalia  Times 
Delta. 


Chief  executive  officer 
of  community 


The  Honorable  Peter 
Carey.  Mayor,  City 
of  Visalia,  707  West 
Acequia  Street, 
Visalia,  California 
93291. 


Effective  date  of  modi- 
fication 


Mar.  1,  1993 


Community 
no. 


060409 


19618 
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State  and  County 


ConnediciA  New  Lon- 
don. 


Hawaii:  Honoiuiu 


Location 


Town  of  East  Lyme 


C4ty  and  County  of 
Honoiuiu. 


Dates  and  name  of  news- 
paper where  notice  was 
published 


Mar.    5,    1993.    Mar 
1993.  The  Day. 


12. 


Mar.  18.  1993,  March  25. 
1993,  Honolulu  Adver- 
lisor. 


Chief  executive  officer 
of  community 


Mr.  David  Cini,  First 
Selectman  of  the 
Town  of  East  Lyme. 
New  London  Coun- 
ty. P.O.  Box  519, 
Niantic,  Connecticut 
06357. 

The  Honorable  Franlc 
F.  Fasi,  Mayor.  City 
arvj  County  of  Hon- 
olulu. City  Hall,  530 
South  King  Street, 
Honolulu.  Hawaii 
90813. 


(Catalog  of  Federal  Domestic  Assistance  No.  83.100.  "Flood  Insurance.") 

Issued:  April  8. 1993 
Francia  V.  Reilly. 

Deputy  Administrator,  Federal  Insurance  Administration. 
|FR  Doc.  93-8818  Filed  4-14-93;  8:45  ami 
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44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Final  rule. 


SUMMARY:  Modified  base  (100-year) 
flood  elevations  are  finalized  for  the 
communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premium  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  hsted 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  500  C  Street.  SVV.. 
Washington.  DC  20472.  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
gives  notice  of  the  final  determinations 
of  modified  base  flood  elevations  for 
each  community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  TTie  Administrator  has 
resolved  any  appeals  resuhing  horn  this 
notification. 


The  modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  notice.  However,  this 
rule  includes  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968.  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100- year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. ' 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 


Effective  date  of  nrxxji- 
fication 


Feb.  26,  1993 


Fab.  19.  1993 


Community 
no. 


090096  D 


150001 


insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  cnanges  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
FlexibiUty  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4105.  and  are  required  to 
maintain  community  eligibiUty  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  February  17. 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federahsm  impHcations  under 
Executive  Order  12612.  Federalism, 
dated  October  26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 
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List  of  Subjects  in  44  CFR  Part  65 

Fk)od  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART  65— {AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  VS.C  4001  et  seq.; 
ReorgaDization  Plan  No.  3  of  1978,  3  CFR. 


1978  Comp..  p.  329;  E.0. 12127,  44  PR  19167. 
3  CTR.  1979  Comp..  p.  376. 

S65.4    [Amw>dMl] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State 


Alaska 


Arkansas 


Cok^rado  ..i 


Connectk::u1 


Louisiana 


Oklahoma 


Texas  


County 


Unorganized  bor- 
ough. 


Ouachita 


Bouktor 


New  Haven  (FEMA 
Docket  No.  7051). 


Unincocporated 
areas. 


Tulsa.  Osage,  and 
Ftogef8(FEMA 
Docket  No.  7052). 


Harris -. 


Locatk)n 


OtyofVaMez 
(Docket  No. 
7054). 


City  of  Camden 
(Docket  No. 
7059). 


City  of  Lof>gmont 
(FEMA  Docket 
No.  7056). 


Town  of  Oxford 


Cak:asieu  Parish 
(Docket  No. 
7059). 


Otyof  Tuisa 


Unincorporated 
areas  (I3ocket 
No.  7059). 


Dates  arKl  name  of 

newspaper  wt>ere 

notice  was  put>- 

listwd 


Dec  17, 1992.  Dec. 
24,  1992,  The 
Vaidez  Pioneer. 


Dec.  15.  1992,  Dec. 
23,  1902,  The 
Camden  News. 


Dec.  9. 1992,  Dec 
16. 1992. 
Longmont  Daily 
Times. 


Aug.  12.  1992,  Aug. 
19,  1992,  Voices. 


Nov.  17,  1992,  Nov. 
24.  1992.  L^e 
Charles  American 
Press. 


Sept  17,  1992. 
Sept  24,  1992. 
The  Tuisa  Trib- 
une. 


Dec.  9,  1992.  Dec. 
16.  1992,  The 
Houston  Chron- 
icle. 


Chief  executive 

offk:er  of  corrv 

murvty 


Hon.  John  Har- 
ria.  Mayor, 
City  of  VakJez. 
P.O.  Box  307, 
VakJez.  AK 
99686. 

Hon.  Charles 
Undsey, 
Mayor,  City  of 
Camden.  P.O. 
Box  278, 
Camden,  AR 
71701. 

Hon.  Fred  Wil- 
son, Mayor, 
Ctlyof 
Longmort, 
Civic  Center 
Complex,  408 
Third  Avenue, 
Longmont,  CO 
80501. 

Mr.  Exlward 
OczkowsM, 
First  Select- 
man tor  ttte 
Town  of  Ox- 
ford, S.  B. 
Church  Me- 
morial Town 
HaN.  486  Ox- 
ford Ffoad, 
Oxford.  CT 
06478-1298. 

Hon.  Chartes  S. 
Mackey. 
Cafoasieu 
Parish  Police 
Jury  Presi- 
dent P.O. 
80X1583, 
Lake  Charles. 
LA  70602. 

Hon.  M.  Susan 
Savage. 
Mayor  of  the 
City  of  Tulsa. 
200Civk: 
Center,  Tulsa. 
OK7410a 

Hon.  Jon  Lind- 
say, Judge. 
Harris  County, 
1001  Preston, 
Suite  911, 
Houston,  TX 
77002.- 


Effective  date  of 
nwdJfk:abon 


S«pt29,  1902 


Nov.  30,  1992 


Nov.  23,  1992 


July  31,  1992 


Nov.  10.  1992 


SepL  10,  1992 


Dec  3.  1992  ... 


Community 
No. 


020094 


050163 


080027 


090150  B 


220037 


405381  E&F 


460287 
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State 

County 

Location 

Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 

Chief  executive 

officer  of  conD- 

munity 

Effective  date  of 
modification 

CommuQrty 
No. 

Texas  

Tarrant 

Qty  of  Benbrook 
(Docket  ^to. 

Nov.  19,  1992,  Nov. 
26.  1992.  The 

Hon.  Jerry 
Dunn.  Mayor. 

Oct.  27. 1992  

480586 

7056). 

Benbrook  News. 

City  of 

Benbrook.  911 
Winscott 
Road.  P.O. 
Box  26569. 
Benbrook.  TX 
76126. 

Washington  

Walla  Walla 

Unincorporated 
areas  (Docket 

Nov.  12,  1992,  Nov. 
19.  1992. 

Hon.  Davkj 
Carey,  Chair- 

Oct 21.  1992  

530194 

No.  7054). 

Waitsburg  rimes. 

man,  Board  of 
Walla  WaUa 
County  Com- 
missk>r>ers, 
P.O.  Box 
1506,  Walla 
WaUa.  WA 
99362. 

(Catalog  of  Federal  Domastic  Assistance  No. 
83.100.  "Fiood  Insurance."} 

Issued:  April  8. 1993. 
Francis  V.  Reilly, 

Deputy  Administrator,  Federal  Insurance 
Administration. 

[FR  Doc.  93-8820  Filed  4-14-93;  8:45  am] 

BILUNG  CODE  «71«-tt}-M 


44  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (100-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below. 

The  base  (100-year)  flood  elevations 
and  modified  base  flood  elevations  are 
the  basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke.  Chief.  Risk  Studies 
Division.  Federal  Insurance 
Administration.  500  C  Street,  SW., 
Washington.  DC  20472.  (202)  646-2766. 
SUPPt£MENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
final  determinations  of  base  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed. 
The  proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  pubUshed  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  base  flood  elevations  and 
proposed  modified  base  flood  elevations 
were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10.  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 


Flood  Disaster  Protection  Act  of  1973. 
42  U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Impact  Analysis 

This  rule  is  not  a  major  rule  under 
Executive  Order  12291.  February  17, 
1981.  No  regulatory  impact  analysis  has 
been  prepared. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federahsm, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
commimity. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  ,67  is 
amended  as  follows: 
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PART  67->{AMENDED] 

i 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Autiiority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  o  Cooding  and  location 


OONNECTtCUT 


•0«p(h  tn 

feel  above 

around. 

'tievatton 

in  feel 

(NGVD) 


Darlen  (towr^,  FalrlleM  County  (FEMA 
Dockat  Na  7057) 

Noroton  River 
Approximately  340  feet  downstream 

o«  U.S.  Route  1  

Approximately  1.1  mites  upstream  o> 

Woodway  Road „ „. 

Maps  avallaMe  for  Inspection  at  the 

Town  Hall,  2  Renshaw  Road,  Darlen. 
Connecticut. 


KANSAS 


Erie  (city),  Neosho  County  (FEMA 
Docket  Na  7058) 

Puckets  Run  Creek: 

Approximately  1.300  feet  do»m- 
stream  of  Fifth  Street „ 

Jusi  downstream  of  Third  Street 

Just  downstream  of  CarwWe  Street  .. 

Approximately  100  feel  downstream 
of  Atchison,  Topeka  ar»d  Santa  Fa 

Railroad 

Maps  are  available  for  review  at  the 

City  ClerVi  Office,   Er»e  Crty   HaU, 

224  South  Main  Street.  Erte,  Kansas. 

MAINE 


Abbot  (totMn),  Placataquls  County 
(FEMA  Docket  No.  7058) 

Piscataquis  Rh«r 

At  downstream  corpoiaie  Iknili 

At  approximately  2  miles  upstream  of 
Old  Stale  Routes  6  arx)  15  north- 
west of  Piper  Road,  approximately 
500  feet  north  of  Whetslorw  Pond 
Road  ™ 

Kingsbury  Sl/um: 

At  confluence  with  Piscataquis  River 

At  upstream  corporate  limits  

Brown  Brook: 

At  confluence  with  Piscataquis  River 

At  Greenieal  Pond  Outlei 

Greenteat  Pond: 

Entire  shoreline  wWiin  community 

Piper  Pond: 

Entire  shoreline  wllhin  oonvnunlty 

Maps  available  for  ttwpecttew  at  the 

Abtxit  Town  Office,  Route  15,  Abbot, 

Maine. 


Glenbum  (tow^,  PaiMtfaMOt  County 
(FEMA  Docket  Na  7065) 

Kerxiuskeag  Stream: 
At  downstream  corporate  HmMa  ____ 
At  upstream  corporate  limits 


•11 
•110 


•889 

•891 


•896 


•401 


•465 

•404 
•613 

•404 
•415 

•415 

•821 


Source  of  flooding  end  tocaUon 


Mapa  available  for  inspection  at  the 

Town  Office.  Ijkeview  Road,  R.F.D. 
1,  Box  1375,  Bangor,  Maine. 


•82 

106 


Guilford  (town),  Plecatequie  County 
(FEMA  Oockat  Na  70SS) 

Piscataquis  FVver 

At  dowr«traam  coipocate  Imils 

At  upstream  corporate  Imlli 

Schoolttoose  Brook: 
At  confluence  wMh  Piscataquis  River 
At  approximately  SO  feet  downetraem 
of  the  most  upstream  crossing  of 
North  Guilford  Road  (State  Route 

150) 

Firsi  Davis  Pond 

Entire  snoreline  within  community 

Secofxi  Davis  Pond: 
Entire  shorelir^e  within  community 

Maps  available  for  Inapaction  at  the 

Town  Office,  Guilford.  Maine. 


tOepthin 

feet  atx>ve 

around. 

•tievatton 

In  feet 

(NGVD) 


NEBRASKA 


Seward  (city),  Seward  County  (FEMA 
Docket  Na  7058) 

Big  Blue  River 
Just    upstream    of    County    Road 

J3G34  - 

Just  downstream  of  Buftngion  No««v 

em  Railroad  

Approximately   1,900  leel  upstream 

of  the  confkience  of  Unooln  Creek 
Just  downstream  of  BurHriglon  Nortv 

em  Railroad  ..._ „ 

Approximately  11,000  feel  lostraam 

of  County  Road  G817 

Plum  Creek: 
At  the  confluerK:e  with  Big  Blue  River 
Just  dowmtream  of  Sewanl  Street  ._ 

Mapa  are  evallable  for  review  at  City 
HaU,  537  Main  Street,  Seward,  Ne- 
braska. 


NEW  JEftSEY 


Borough  of  Peramua,  Bergen  County 
(FEMA  Docket  Na  7057) 

Saddle  River 
At  the  downetoeam  coipocaie  limits  ... 
Approximately  340  feel  downstmam 
of  confluerx:e  of  Hohokus  Brook  „. 

Maps  available  for  Inspection  al  the 

Borough  Engineer's  Office.  Jock»n 
Square.  Paramus.  New  Jersey. 


NEW  YORK 


Chatham  (town)  Coluotbia  CowrMy 
(FEMA  Docket  Na  7057) 

Kindertnok  Creek 

Al  confluence  with  Kline  KM 

Approximately  .74  mile  downstream 
of  Bachus  Road _ 

Map*  available  for  Inspection  al  Ihe 

Chatfiam  Town  HaU,  Zoning  Office. 
Chatham  Center,  New  Yotk. 


Reeport  (vUtaQe),  Meaaeu  County 
(FEMA  Oockat  Na  7042) 
Adarxkr  Ocean  affecting  MUUe  Bay 
Shoreline  al  South  Long  Beach  Awe- 
nue,  exlertded 


•367 
•401 

•391 


•439 
•443 

•443 


•1,436 
•1,442 
•1,446 
•1,450 
•1.445 

•1,441 

•1,442 


•56 


•260 
•415 


Source  of  fkxxSng  and  tocaHon 


Mape  avallabtp  for  Inapection  at  the 
Freeport  VWaQe  Hal,  46  North 
Ocean  Avenue,  Freeport,  New  York. 

Moreeu  (town)  SuMvan  County 
(FEMA  Docket  Na  7057) 
Hudson  River  (Upper  Reach): 
Approximately  .5  tnle  downalieam  of 

Feeder  Dem _ 

Approximately  .75  mile  t^ictraam  of 

Spier  Falls  Dem  _ 

Hudson  Rtver  fl>peaf 

Confluenoc  wNh  Hudacn  River 

DIvergerwe  fnm  Hudaon  RNer 

Mepe  available  ler  review  et  the 
Town  Hal,  61  Hudaon  Street.  South 
Glens  Fails.  New  York. 


Philadephla  (village),  Jefferaon 
County  (FEMA  Docket  Na  7057) 

Indian  River 

Approximately  250  leet  do«mstreero 
of  dowr^slream  corporate  Imtts 

Upstream  corporate  Imlts  

Black  Creek: 

Confluence  wUh  Indtan  River  

Upstream  corporate  Hmlis  

Mapa  available  tor  Inapection  at  the 
Philadelphia  VHlage  HaB.  56  Main 
Street,  Philedelphia.  New  York. 


OKUkHOMA 


Del  CKy  (city),  Oklahoma  CourNy 
(FEMA  Doctiet  Na  7053) 
Chery  Creek 
ApproxkTtalely    1,700    feel    dovMv 

stream  of  East  Reno  Averwe  

Approximately  SO  feel  upstream  of 

Easi  Reno  Avenue 

Api<roximateiy     1,000    feet    dowrv 

stream  of  irMrstate  Route  40 

Af^proxmately  700  leet  upstream  oi 

Interstate  Route  40  

Apuroximately  SO  feat  upstream  gl 

SE   15th  Street  

Just  upstream  of  Mallard  Ortve 

Approximately  50  feel  upstream  ol 

SE  29th  Street  

Just  upstream  of  Overland  Drive 

Ai  Sfc  44tn  Street  _. 

Mapa  are  available  for  review  at  City 
HaU,  4517  Southeast  29ih  Street  Del 
C4y  Oklahoma. 


Cnidy  County.  (Uwlwcorporatad 

Areas)  (FEMA  Oociwt  Na  7058) 
tVashrtfi  River 

Jus:  upstream  of  the  PSO  Dam  

Approximately  300  leel  dowrfstream 

of  Highway  62  

Just  upstream  of  the  Chk:ago.  Rock 

Island,  arc  Pacific  Railroad 

At  the  confluerwe  of  tonlne  Greek 

At    the    western   county   boundary. 

north  of  the  Town  of  Verden 

flock  HoUow  Creek 
At  the  City  of  Chk:kasha  Corporate 

Umfts  ...._ _ 

At  unnamed  roed  ooincklani  wl»i 

section  Nne  between  Sedtona  IS 

and  22  of  RflW,  T7N 

Approximataly  24.000 


of  the  City  of  CNckaahe  Corporate 
Umlts  .„ 


tOeplhkt 

feel  atx>ve 

QTOond. 

•tievatton 

In  feet 

(NGVD) 


•276 
•440 

•293 

•301 


•423 
'485 

•485 
•485 


•1.167 
•1.178 
•1.186 
•1.192 
'1,195 

'^zs 

•1,217 
'1,225 

•1,234 


•1,077 

•1,080 

•1,096 
•1,1M 

•1.132 
'1,103 
1,113 
1,126 
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Source  of  ikxxSng  and  locatkxi 


CongoCnek 
At  the  confluence  wtth  WastMa  Rivef 
Just  upstream  o(  H.E.  BaHey  Tum- 

pika  

At  the  confluence  of  Congo  Creek 

East  Branch  _ 

Congo  Creek  East  Branch: 
At  the  conftuerx^  twtth  Congo  Creek 
Just   downstream   of   the   Chk:ago. 

Rock  Island,  and  Pacific  RaHroad  .. 
Just  upstream  of  the  Ctikago,  Rock 

Island,  and  Pacific  Railroad 

UneCnek 
At  the  City  of  Chk:kasha  Corporate 

Umlts 

Approjdmately  320  feel  upetreem  of 

the  City  of  ChkAasha  Corporate 

Units 

Westskie  Creek 
At  the  City  of  Chtekasha  Corporate 

Limits 

Approxinutely  660  feet  upstream  of 

the  City  of  Chk:kasha  Corporate 

Umlts 

Westside  Creek  Tributary  A: 
At  the  City  of  Chickasfu  Corporate 

Umlts 

Approximately  730  lee(  upstream  of 

the  City  of  ChKfcasha  Corporate 

Umlts 

Mapa  are  available  for  review  at  the 

Grady  County  Fkxidplain  Manage- 
ment Office,  217  North  Third  Street, 
Chicfcasha,  Otdahoma. 


PENNSYLVAMA 


AMan  (borough),  Delaware  County 
(FEMA  Docket  Na  7058) 

Daity  Creek: 

At  downstream  corporate  limits 

Approximately  150  feet  downstream 

of  CONRAIL  

Mapa  avallebt*  for  Inspection  at  the 

Aidan  Borough  Hal,  1  West  Provl- 
•  dence    Road,    AWan,    Pennsylvania 

19018. 


Bethel  (township),  Delaware  County 

(FEMA  Docket  ^4o.  7058) 
Green  Creek 

At  downstream  corporate  Umlts 

Al  upstream  coiporate  limits  

Naaman  Creek: 
Approximately  150  leet  downstream 

o<  downstream  corporate  Umlts 

At  downstream  corporate  Units 

Mape  avallabte  for  inspection  at  the 
Township  Office,  1082  Bethel  Road. 
Boothwyn,  Pennsylvania. 


Brookhaver  (Iwrough),  Oeiaware 
County  (FEMA  Docket  No.  7058) 

Ches/er  Creeit- 
At  Dutton  Milt  Road „ 

RkHey  Creek 
At  upstream  corporate  limits  

Mape  availat>ie  for  Inspection  at  the 
BrooKhaven  Borough  Hal. 

Bfoohhaven  Road  and  Edgnx>nt  Ave- 
nue, Brookhaven,  Pennsylvania. 


tOepthin 

feel  above 

ground. 

'Elevatton 

In  feet 

(NGVO) 


•1,078 
•1.085 
•1,086 
•1,086 
•1,086 
•1.088 

•1.121 

•1.122 

•1,170 

•1.173 

•1,196 

•1.205 


•54 

•56 


•200 
•214 


•141 
•142 


•49 
•70 


Source  of  floodbig  and  locatkxi 


Cttaeter  (city),  Delaware  County 
(FEMA  Docket  Na  70S8) 

RkHey  Creek 
Approximately  300  feet  upstream  of 

CSX  Transjxxtation  

Approximately  50  feel  upstream  of 

McOade  Boulevard  


Mape  available  for  Inspection  at  the 

City  Engineer's  Office,  Munk:lpai 
BuNding,  5th  and  Welsh  Streets, 
Cftester,  Pennsylvania. 


OHion  ffelghts  (borough).  Delawwv 

County  (FEMA  Docket  Na  7058) 
Daity  Creek 

At  downstream  corporate  limits 

Approxinvalely  200  leet  downstream 

ol  upstream  corporate  limits  

Mapa  availaole  for  inspection  at  the 
CMfton  Heights  Municipal  BuikJing,  30 
South  SpnrvgfieW  Road,  Clifton 
Heights,  Pennsylvania  19018. 

Colwyn  (borough),  Delaware  County 

(FEMA  Docket  No.  7058) 
Darby  Creek: 

At  confluence  with  Cobba  Creek 

At  upstream  corporate  limits  

Cobbs  Creek 

At  confluerKe  wwth  Darby  Creek 

Approximately  900  feet  upstream  of 

confluer«:e  wtth  Dart)y  Creek 

Mape  aveilable  for  inepection  at  the 
Cotwyn  Borough  HaH,  221  Spruce 
Street.  ColviTn.  Pennsylvania. 

Concord  (lownahip),  Delaware  County 
(FEMA  Docket  No.  7058) 

West  Branch  Chester  Creek: 

At  downstream  corporate  limits 

Approximately  300  feet  downstream 

ol  Smith  Bridge  Road  

Mapa  available  lor  Inspection  at  the 

Township  Office,  689  Smith  Bridge 

Road,  Glen  Mills,  PervKylvanla. 


Darby  (township),  Delaware  County 
(FEMA  Docket  No.  7058) 

Hermesprota  Creek 
Approximately  500  leet  downstream 

of  Elmwood  Avenue 

Approximately  400  leet  downstream 

ol  Elmwood  Avenue 

Mape  available  for  inspection  at  the 
Township  Office,  1063  Cedarwood 
Road,  Glenoklen.  Pennsylvania. 


Eddystone  (tHXough),  Delaware 
County  (FEMA  Docket  No.  7058) 
Crum  Creek  (Lower  Reach): 
Approximately  0.9  mile  upstream  of 
confluence  with  Delaware  River  .... 

At  Chester  Pike  

Mley  Creek: 
Approximately  100  feet  upstream  ol 
cortfluerx:e  with  Delaware  River  .... 

A!  Chester  Pike  

Mapa  available  for  Inapection  at  the 
Borough  Office,  1300  East  12th 
Street.  Eddystone,  Pennsylvania. 


tOepthIn 

feel  above 

ground. 

•Elevatkm 

In  leet 

(NGVD) 
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Source  of  flooding  and  iocatton 


FolcrofI  (borough),  Delawaro  County 

(FEMA  Docket  Na  7058) 
Hermesprota  Creek: 

Al  confluence  vrth  Daft>y  Creek 

Approximatgeiy  300  leet  downstream 

of  Fotcrott  Avenue  ...„ 

Muckinlpettis  Creek 

At  confluence  with  Dartjy  Creek 

Approximately  0.7  mUe  upstream  of 

confluence  with  Darby  Creek 

Darby  Creek: 

Entire  reach  within  community 

Mape  evallable  for  Inepection  at  the 
Borough  Office,  1555  Elmwood  Ave- 
nue. Foterott.  Pennsylvania. 

MIddtetown  (township),  Delaware 
County  (FEMA  Docket  No.  7058) 
Chester  Creek: 
Approximately  2.850  leet  upstream 

of  Dutton  MUl  Road 

At  Lenni  Road 


fOepthIn 

feet  above 

orouTKl. 

•tlevatk)n 

In  leet 

(NGVD) 


Maps  available  for  Inspection  at  the 

Townsfiip  Office,  27  North  PenneH 
Road,  Lima,  Pennsylvania. 


RHODE  ISLAND 


Town  o4  North  Provldertce,  Provi- 
dence County  (FEMA  Docket  No. 
7058) 

Woonasquatucket  River 

At  downstream  coiporate  Unfits 

At  upstream  corporate  limits  

Wer}scott  Reservoir. 

Entire  shoreline  within  community 

Mape  available  for  Inapection  at  the 

North  ProvWence  Town  Hall,  2000 

Smith     Street,     North     ProvWence, 

Rhode  Island. 


TEXAS 


Grand  Prairie  (city),  Delias,  Tarrant, 
and  Ellia  Counties  (FEMA  Docket 
Na7055) 

Cottonwood  Creek: 
Approximately  250  leet  upstream  ol 

Southwest  3rd  Street  

Approximately  45  leet  upstream  Dal- 
las-Tarrant County  boundary 

Mapa  available  for  Inspection  at  the 
Department  ol  Public  Woiks,  317 
College,  Grand  Prairie,  Texas. 


Pflugervllle  (city),  Travis  County 
(FEMA  Docket  Na  7040) 

Gillelana  Creek 
Approximately  0.56  mile  downstream 

ol  Dessau  Road 

Approximately  0.57  mUe  upstream  ol 

Pflugervllle  Loop  East 

Maps  available  for  Inapection  at  the 
Pflugervllle  Oily  Hall,  101  South  3rd, 
Pflugerviile,  Texas. 


WASHINGTON 


Castle  Rock  (city),  Cowlitz  County 
(FEMA  Docket  No.  7058) 

Cowlitz  River 
At  the  southern  corporate  limit  near 
Larsen  Avenue 
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Source  of  flooding  and  toation 


Just  upstream  of  Ailtansas  Valley 
Road  „ 

At  the  upstream  corporate  limits  ap- 
proximately 2,150  feet  upstream  of 
Highway  10 _ 

Maps  ar*  available  tor  review  at  City 
HaN.  141  "A"  Street  SW..  Castle 
Rock.  WasNngtoa 

Cowllts  County  (unincorporated 
areaa)  (FEMA  Docks*  No.  7057) 

CowUURlver 

At  LongtHew  and  Portland  Noithem 
Railroad 

Approximately  3,600  (eet  upstream 
of  Stats  Higtiway  4 „ 

Approximately  1,000  feet  down- 
stream  of  Hazel  Del  Creek  

At  Hoyer  Road 

Just  upstream  of  Permanent  High- 
way 10  

Approximately  16,500  feel  upstream 
of  the  oorttluence  of  Toutle  River  .. 
Tootle  River 

At  the  confluer>ce  ¥»fth  Cowlitz  Rfver . 

Just  upstream  of  State  Highway  29  .. 

Approximatety  12,000  feet  upstream 
of  Stats  Highway  29  

Mapa  are  available  tor  review  at  Oe- 

partnrtenl  of  Community  Oevetop- 
ment  207  Fourth  Avenue  Ho(tt\, 
Kelso.  Washington. 

Kelso  (ctty),  Cowlitz  County  (FEMA 
Docket  Na  7057) 

CowliU  Rlvr 
Just  upstream  of  Burlington  Northem 

Railroad 

Approximately  2,500  feel  upstream 

of  State  Highway  432  „. 

At  Mlhwaukee  Place  extended 

At  Allen  Street  BrWge 

Approximately  3,600  feel  upstream 

of  Allen  Street 

Mape  are  available  tor  review  at  De- 
partment of  Publk:  Works.  312  Alien 
Street.  Kelso,  Washington  98626. 


tOepth  In 

leet  above 

grourtd. 

*eievatk)n 

In  feet 

(NGVD) 


Longvlew  (city),  Cowllts  County 
(FEMA  Docket  No.  7057) 

Ccwtia  River 
Just  upstream  of  State  Highway  432 
Approximately    1,000    feet    down- 
stream of  Mam  Sueet „.... 

At  upstream  corporate  limits,  ap- 
proximatety  5,000  feet  upstream  of 
State  Highway  4 

Mape  are  available  for  review  at  Itie 
Department  of  Planning.  City  Ha>. 
1525  Broadway,  Lxxigvtew,  Washing- 
Ion.        I 

Pomeroy  (dty),  OarfieM  County 
(FEMA  Docket  Na  7058) 

Feta/w  Creek: 

Approximately  4,950  feet  down- 
stream of  Third  Street 

Just  upstream  of  Third  Street 

Just  downstream  of  Twelfth  Street  ~.. 

Just  upstream  of  Eighteenth  Street ... 

Approximatety  3,000  feet  upstream 
of  Columbia  Street 
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Source  of  IkxxSng  and  tocaVon 


Mape  are  avaUabla  for  review  at  CKy 
HaM.  North  80  Seventh  Street, 
Pomeroy,  Washingtoa 


WISCONSIN 


Outegamie  County  (unincorporated 

ereae),  (FEMA  Docket  Na  70S7) 

UudCnek: 

Just  upstream  of  County  Route  BB  „ 

At  oonfkience  of  Mud  Creek  Trtxi- 

tary  2 

Uud  Creek  Tributary  2: 

At  confluence  with  Mud  Creek 

Approximately  0.4  mile  upstream  of 

Marquette  Street 

Mud  CreeUr  Trtoutary  (badnmler  from 
Fox  River): 

Just  upstream  of  County  Route  BB  .. 
Approximately  1.200  leet  upstream 

of  County  Route  BB „ 

Mape  available  for  Inapection  at  the 
County  Zoning  Administration,  410 
South  Walnut  Street,  Appleton,  Wls- 
cor«sia 


•Depth  In 

ieei  above 

ground. 

•Elevatk>n 
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(NOVO) 


•745 
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•791 

•743 
•743 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Issued:  April  8, 1993. 
Francis  V.Reilly, 

Deputy  Administrator,  Federal  Insurance 
AdministratJon. 

IFR  Doc.  93-««21  Filed  4-14-93;  8:45  am] 

MUJNO  COOC  t71»-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MM  Dociiet  No.  92-258,  FCC  93-164] 

Itnplementation  of  Section  10  of  the 
Cable  Consumer  and  Protection  and 
Competition  Act  of  1992:  Indecent 
Programming  and  Other  Types  of 
Materials  on  Cable  Access  Channels 

AGENCY:  Federal  (Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  Second  Report  and 
Order  implements  that  part  of  section  10 
of  the  Cable  (Consumer  Protection  and 
Competition  Act  of  1992  that  directs  the 
Commission  to  adopt  rules  "to  enable  a 
cable  operator  of  a  cable  system  to 
prohibit  the  use,  on  such  system,  of  any 
channel  cap>acity  of  any  public, 
educational,  or  governmental  access 
facility  for  any  programming  which 
contains  obscene  material,  sexually 
explicit  conduct,  or  material  soliciting 
or  promoting  unlawful  conduct." 
The  intended  effect  of  this  rule 
making  is  to  bring  our  rules  into 


statutory  compliance  with  the  cable 
television  bill. 

EFFECTIVE  DATE:  May  17, 1993. 
FOR  FURTHER  R4F0RMAT10N  CONTACT: 
Stephen  A.  Bailey,  Office  of  C^neral 
Counsel,  at  202-254-6530. 

SUPPLEMENTARY  MFORMATKM: 

Initiating  Document 

Notice  of  Proposed  Rule  Making  in 
MM  Docket  92-258.  57  FR  54207 
(November  17, 1992),  7  FCC  Red  7709 
(1992). 

Summary  of  Second  Report  and  Order 

1.  This  is  a  summary  of  the 
Commission's  Second  Report  and  Order, 
FCC  93-164,  adopted  March  25. 1993, 
and  released  April  2, 1993.  The  full  text 
of  this  docimient  is  available  for 
inspection  and  copying,  Monday 
through  Friday,  9  a.m.  to  4:30  p.m.  In 
the  FCiC  Reference  Center  (room  239), 
1919  M  St..  NW..  Washington.  DC 
20554.  Copies  of  this  document  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
Inc.  (ITS.  Inc.).  2100  M  Street.  NW.. 
suite  140.  Washington.  DC  20037,  (202) 
857-3800. 

2.  The  Second  Report  and  Order 
implements  section  10(c)  of  the  Cable 
Television  Consiimer  Protection  and 
(Competition  Act  by  adopting  a  rule  that 
enables  cable  operators  to  prohibit  the 
use  of  the  public,  educational,  or 
governmental  access  channel  for 
programming  containing  obscene 
material,  sexually  explicit  conduct,  or 
material  soliciting  or  promoting 
unlawful  conduct.  Under  this  new  rule, 
"material  soliciting  or  promoting 
unlawful  conduct"  means  material  that 
is  otherwise  proscribed  by  law.  Also, 
imder  the  new  rule,  a  cable  operator 
may  require  any  access  user,  or  acc»ss 
manager  or  administrator  which  has 
agreed  to  assume  the  responsibility  of 
c»rtifying.  to  certify  that  its 
programming  does  not  contain  any  of 
the  materials  described  in  section  10(c) 
and  that  reasonable  efforts  will  be  used 
to  ensure  that  live  programming  does 
not  contain  such  material. 

3.  In  the  Second  Report  and  Order, 
the  Commission  rejected  constitutional 
challenges  to  section  10  of  the  Act  and 
its  proposed  implementation  thereof.  It 
pointed  out  that  in  the  First  Report,  it 
rejected  a  constitutional  challenge  that 
section  10(a).  which  permits  cable 
operators  to  prohibit  indecent 
progrSmming  on  commercial  leased 
access  through  a  written  and  published 
policy,  constitutes  "state  action"  and  is 
therefore  imconstitutional  because  it 
allows  cable  operators  to  serve  as 
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"surrogates"  for  the  government  and 
prohibit  indecent  programming 
completely  on  commercial  leased 
access.  Instead,  it  held  that  a  voluntary 
policy  prohibiting  such  programming 
does  not  constitute  state  action  and, 
therefore,  because  section  10(a)  does  not 
mandate  such  cable  operator  policies, 
tlie  section  does  not  violate  the 
prohibition  on  government  regulation  of 
speech  under  the  first  amendment.  In 
addition,  the  Commission  declined  to 
hold  that  access  channels  are  pubUc 
forums  and  thus  subject  to  the  state 
action  doctrine. 

4.  With  respect  to  the  similar  claim 
that  a  cable  operator's  discretion 
exercised  pursuant  to  section  10(c)  is 
"state  action,"  the  Commission  held 
cable  operators  are  not  compelled  under 
that  provision  to  serve  as  "government 
surrogates"  in  prohibiting  programming. 
It  stated  that  cable  operators  are  merely 
given  the  freedom  to  prohibit  certain 
types  of  program  materials  if  they  so 
choose,  just  as  they  are  permitted  to 
prohibit  indecent  programming  under 
section  10(a).  Nothing  in  the  language  or 
legislative  histojy  of  this  subsection,  the 
Commission  said,  suggests  that  Congress 
meant  the  additional  latitude  accorded 
to  cable  operators  to  be  mandatory.  In 
addition  to  rejecting  an  argument  by 
some  that  section  10  was 
"underinclusive,"  the  Commission 
further  held  that  Congress'  decision  to 
allow  cable  operators  editorial 
discretion  as  provided  by  the  statute 
does  not  constitute  state  action. 

5.  In  addition,  the  Commission  said 
that  state  action  does  not  exist  merely 
because  cable  operators  are  no  longer 
immune  from  liability  for  obscene 
programming  on  access  channels.  It 
noted  that,  by  analogy,  the  fact  that  a 
common  carrier  may  not  be  immune 
from  liability  for  transmission  of 
obscene  materials  if  it  has  actual 
knowledge  of  the  use  of  its  facilities  for 
this  purpose  in  no  way  renders  the 
activities  of  a  common  carrier  state 
action  when  it  prohibits  the  unlawful 
transmission  of  obscene  material.  The 
Commission  said  that,  just  as  federal  or 
state  law  can  require  that  common 
carrier  faciUties  be  used  only  for  lawful 
purposes,  so  too  can  such  laws  require 
that  cable  access  facihties  be  used  only 
for  lawful  purposes.  Thus,  as  explained 
in  the  First  Report,  para.  22  n.22.  as 
with  common  carriers,  a  cable  operator's 
decision  to  ban  obscene  programming 
does  not  constitute  state  action  or  even 
an  unlawful  restraint  merely  because 
the  cable  operator  is  subject  to  potential 
liability  for  carriage  of  obscene 
programming. 

6.  The  Commission  also  stated  that,  to 
the  extent  that  section  10(c)  covers 


materials  also  covered  by  section  624(d) 
section  10(c)  permits  unilateral  action 
by  cable  operators,  whereas  section 
624(d)  contemplates  action  pursuant  to 
agreement  between  cable  operators  and 
franchise  authorities.  In  light  of  that,  it 
disagreed  with  commenters,  such  as  the 
City  of  SL  Paul,  who  contend  that 
Congress  did  not  intend  section  10(c)  to 
preempt  any  existing  agreements 
entered  into  pm^uant  to  section  624(d}. 
The  Commission  said  that,  as  a  general 
matter,  agreements  entered  into  prior  to 
the  effective  date  of  rules  implementing 
section  10(c)  would  not  be  viewed  as 
"waiving"  future  section  10(c)  rights 
unless  such  a  waiver  was  express. 
Accordingly,  it  said  that,  unless  the 
cable  operator  agrees,  or  a  court 
determines,  that  future  rights  under 
section  10(c)  have  been  waived  through 
a  pre-existing  franchise  agreement,  it 
believed  that  Congress  intended  the  new 
rights  accorded  by  section  10(c)  to 
supersede  prior  agreements  under 
section  624(d). 

7.  The  Commission  stated  that  cable 
operators,  in  order  to  exercise  the 
limited  degree  of  discretion  allowable 
imder  section  10(c).  must  be  apprised  of 
the  specific  categories  of  programming 
they  may  prohibit  and  of  the  meaning 
that  should  be  ascribed  to  these 
categories.  It  noted  that  although  the 
legislative  history  provides  some 
guidance,  it  does  not  remove  all 
ambiguity  as  to  the  meaning  of  these 
terms.  With  respect  to  programming 
"containing  obscene  materials."  the 
Commission  expressed  the  belief  that 
the  scope  of  this  provision  should  be 
coextensive  with  materials  that  meet  the 
test  set  forth  in  Miller  v.  California,  413 
U.S.  15  (1973).  That  test,  similar  to  the 
indecency  standard,  requires  additional 
findings  (1)  that  the  work  appeals  to  the 
prurient  interest  and  (2)  that  the  work, 
if  taken  as  a  whole,  lacks  serious 
literary,  artistic,  political,  or  scientific 
value.  Thus,  cable  operators  should  be 
guided,  according  to  the  Commission, 
by  the  Mi/yer  obscenity  standard  in  their 
determinations  of  what  materials  fit  into 
the  first  category. 

8.  The  Commission  noted  that  the 
second  category  refers  to  programming 
containing  "sexually  exphcit  conduct" 
It  pointed  out  that  neither  the  statute 
nor  legislative  history  provides  a 
definition  of  this  phrase.  Although 
urged  by  some  commenters  to  construe 
these  words  to  mean  "obscene."  it 
believed,  as  explained  below,  that  a 
more  reasonable  construction  of  the 
statute  would  be  to  interpret  these 
words  as  meaning  "indecent." 

9.  The  Commission  said  that  it  is  clear 
from  the  very  words  of  the  statute  itself, 
and  from  the  legislative  history,  that 


Congress  did  not  intend  the  three 
categories  of  materials  to  be  construed 
as  either  synonymous  or 
interchangeable  with  each  other. 
Congress  clearly  meant  the  third 
category,  promoting  or  soliciting 
unlawful  conduct,  to  be  something 
different  from  the  first  category,  obscene 
materials.  Moreover,  it  added  that  there 
is  nothing  to  suggest  that  Congress 
intended  the  first  and  second  categories 
to  be  construed  the  same;  otherwise. 
Congress'  inclusion  of  "sexually  explicit 
conduct"  would  be  mere  surplusage 
and,  hence,  unnecessary.  Thus,  it 
expressed  the  belief  that  Congress 
intended  each  of  these  categories  to  be 
separate  and  distinct  as  to  their  meaning 
and  application.  See  FCC  v.  Pacifica 
Foundation,  438  U.S.  726.  739-740 
(1978)  (words  "obscene,  indecent,  or 
profane"  in  18  U.S.C.  1464,  written  in 
disjunctive,  meant  to  have  separate 
meanings). 

10.  Having  concluded  that  Congress 
meant  to  ascribe  different  meanings  to 
each  of  the  terms  used,  it  stated  that  it 
had  to  discern  from  congressional  intent 
the  meaning  that  should  be  ascribed  to 
the  second  category  in  section  10(c).  It 
noted  that,  as  some  of  the  parties  point 
out.  some  programming  may  contain 
"sexually  explicit  conduct"  that  is  not 
necessarily  "indecent"  as  the 
Commission  defines  that  term  under 
section  10(b)  and  as  described  under 
section  10(a).  Nevertheless,  it  believed 
that  a  construction  of  "sexually  expUcit 
conduct"  to  mean  indecent 
programming  is  reasonable,  given  the 
purposes  underlying  section  10  as  a 
whole  and  its  legislative  history, 
namely,  reducing  the  exposure  of 
viewers,  especially  children,  to 
"indecent"  programming  on  cable 
access  channels.  According  to  the 
Commission,  this  fact  suggests  that 
Congress  did  not  intend  to  accord  this 
term  a  meaning  different  from  that  of 
"indecent."  In  addition,  by  this 
interpretation,  it  beUeved  that  cable 
operators  and  others  would  be  able  to 
discern  the  meaning  of  the  term  more 
clearly  and  precisely.  In  this  regard,  it 
noted  that  the  courts  have  previously 
upheld  the  Commission's  generic 
definition  of  "indecent"  as  sufficiently 
defined  to  provide  guidance  to  a  person 
of  ordinary  inteUigence.  See  Dial 
Information  Services  v.  Tbomburg,  938 
F.2d  1535. 1540-41  (2d  Cir.  1991). 
Accordingly,  it  believed  that  the  same 
standard  applicable  under  section  10(a) 
and.  as  defined  by  us  for  purposes  of 
section  10(b).  should  also  govern  cable 
operators'  determinations  under  section 
10(c). 

11.  As  to  the  scope  of  the  term 
"soliciting  or  promoting  unlawful 
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conduct,"  it  believed  that  the  intent 
underlying  the  statute  was  to  make  clear 
that  if  the  dissemination  of  information 
or  material  would  constitute  unlawful 
solicitation  of  a  crime  or  would 
otherwise  be  illegal  imder  federal,  state, 
or  local  law,  it  would  also  be  subject  to 
proscription  by  cable  operators  on  the 
PEG  access  channels. 

12.  For  example,  the  Commission 
said,  consistent  with  the  legislative 
history,  the  term  would  cover 
solicitation  of  prostitution  where  such 
solicitation  is  unlawful  and  therefore  a 
crime.  It  also  said  that,  similarly,  it 
would  appear  to  cover  the  presentation 
of  materials  that  are  unlawful  because 
they  are  likely  to  incite  an  immediate 
breach  of  peace  or  otherwise  incite 
imminent  unlawful  action.  See,  e.g., 
Wilson  V.  Attaway,  757  F.2d  1227  (11th 
Cir.  19B5),  rehearing  denied,  764  F.2d 
1411.  It  further  stated  that  the  term 
would  also  appear  to  include  the 
making  of  a  threat  of  bodily  harm 
against  a  government  informant  since 
such  threats  are  subject  to  punishment 
under  federal  law,  18  U.S.C.A.  1513, 
and  have  been  held  not  to  involve 
"threats"  relating  to  ideas  or  advocacy. 
See  U.S.  V.  Velasquez.  772  F.2d  1348 
(7th  Cir.  1985),  cert,  denied,  475  U.S. 
1021  (1986).  The  Commission  also 
stated  that  the  dissemination  by  any 
member  of  the  military  of  secret  military 
intelligence  would  appear  to  fit  into  this 
category  because  such  dissemination  is 
prohibited  to  "one  not  entitled  to  it" 
under  18  U.S.C.A.  793.  See  United 
States  V.  Morison,  844  F.2d  1057  (4th 
Cir.  1988),  cert,  denied,  109  S.  Ct.  259 
(1988).  According  to  the  Commission,  in 
these  and  analogous  circumstances,  the 
cable  operator  would  be  free  to  prohibit 
these  materials  on  the  basis  that  the 
disseminations  are  unlawful. 
Conversely,  it  said  that  this  part  of  the 
statute  would  not  cover  speech  that  is 
otherwise  protected,  e.g.,  speech 
advocating  civil  disobedience  that  is  not 
directed  at  inciting  or  producing 
imminent  lawless  action.  The 
Commission  believed  that  this 
interpretation  is  reasonable  and 
consistent  with  the  intent  and  purpose 
underlying  this  particular  provision.  It 
noted  that,  by  analogy,  communications 
common  carriers  are  permitted  to 
prohibit  use  of  their  faciUties  for 
unlawful  purposes.  See  Enforcement  of 
Prohibitions  Against  the  Use  of 
Common  Carriers  for  the  Transmission 
of  Obscene  Materials,  2  FCC  Red  2819 
(1987). 

13.  The  Commission  also  stated  its 
behef  that  section  10(c)  was  intended  to 
aH'ord  cable  operators  broad  discretion 
in  deciding  how  to  treat  PEG 
programming  covered  by  section  10(c). 


Thus,  for  example,  a  cable  operator 
could  decide  under  section  10(c)  to 
prohibit  only  obscene  programming 
from  the  PEG  access  channels  but  not 
other  types  of  programming  described  in 
that  subsection.  Similarly,  this 
discretion  would  appear  to  allow  cable 
operators  to  require  indecent 
programming  to  be  shown  in  the  late 
evening  hours,  rather  than  prohibiting 
such  programming  entirely.  A  cable 
operator  could  also  decide  to  prohibit 
such  programming  on  the  pubhc  access 
channel  but  not  exercise  such  control 
over  the  other  access  channels 
designated  by  local  authorities  for 
educational  or  governmental  use. 

14.  Further,  the  Commission  stated 
that  a  ''reasonableness"  standard  should 
be  read  into  section  10(c).  This  would, 
according  to  the  Commission,  permit 
cable  operators  to  prohibit  programming 
which  they  "reasonably  beUeve"  falls 
within  the  section  10(c)  categories.  Such 
as  interpretation  would  ensure  that 
cable  operators  act  in  good  faith  in 
making  such  determinations  and  would 
further  ensure  that,  where  local 
authorities  have  authorized  PEG 
chaimels,  materials  falling  outside  the 
proscribed  categories  are  not 
unreasonably  barred  from  presentation. 

15.  The  Commission  decided  that 
cable  operators  should  not  be  prohibited 
from  requiring  certifications  from  access 
users.  The  Commission  noted  that  in  the 
First  Report,  it  stated  that  cable 
operators  would  not  be  precluded  from 
reouiring  certifications  from  providers 
of  leased  access  programming,  as 
appropriate,  under  either  section  10(a) 
(relating  to  a  cable  operator-enforced 
prohibition  on  indecent  leased  access 
programming)  or  section  10(b)  (relating 
to  the  blocking  of  indecent  leased  access 
programming).  It  stated  that  a  relatively 
simple,  straightforward  certification 
need  not  be  burdensome  nor  serve  as  a 
deterrent  to  access  users.  The 
Commission  said  that  the  same  analysis 
and  conclusions  apply  to  the  PEG 
channels.  Accordingly,  it  stated  that  it 
would  not  deny  cable  operators  the  right 
to  require  certifications  that  the 
programming  intended  for  presentation 
on  a  PEG  channel  does  not  contain 
material  that  the  cable  operator  has 
proscribed  under  section  10(c). 
Moreover,  as  stated  in  the  First  Report, 
in  view  of  the  removal  of  cable 
operators'  immunity  for  obscene 
programming  on  access  channels,  the 
Commission  concluded  that  permitting 

a  certification  requirement  is  a 
reasonable  approach  for  this  agency  to 
adopt.  In  addition,  as  permitted  in  the 
First  Report  relating  to  leased  atcess,  it 
said  it  would  not  deny  cable  operators 
the  right  to  request  indemnification 


frt)m  access  users  for  the  cost  and 
expenses  attributable  to  defending  a 
prosecution  for  carriage  of  an  alleged 
obscene  program  that  is  certified  as  "not 
obscene"  by  an  access  programmer. 

16.  As  suggested  by  several 
commenters,  it  also  beUeved  that  it 
would  be  permissible  for  cable  operators 
to  require  blanket  certifications  from 
access  users  or  from  an  access  manager 
or  administrator  where  the  access 
manager  or  administrator  agrees  to 
assume  the  certification  obligation.  It 
added  that  access  administrators,  even  if 
they  decide  not  to  certify  themselves, 
could  be  required  by  cable  operators  to 
undertake  the  ministerial  task  of 
obtaining  certifications  from  users.  The 
Commission  stated  that  blanket 
certifications  should  minimize  burdens 
both  for  access  users  and  access 
administrators  and  managers.  It  further 
noted  that,  from  the  comments  received, 
it  appears  that  a  number  of  access 
organizations  already  have  in  place 
procedures  that  require  certification 
statements,  or  their  equivalent,  from 
access  programmers.  In  addition,  as 
suggested  by  commenters,  it  beUeved 
that  cable  operators  should  be  permitted 
to  require  certifications  that  reasonable 
efforts  will  be  used  to  ensure  that  no 
hve  programming  contains  material 
prohibited  by  a  cable  operator  under 
section  10(c).  Because  it  addressed  and 
rejected  arguments  in  the  First  Report, 
para  51  n.43,  that  certification 
requirements  impermissibly  violate 
program  providers'  rights  under  the  first 
amendment  or  otherwise,  it  said  it 
would  not  address  these  arguments 
again. 

17.  The  Commission  also  stated  that, 
to  the  extent  possible,  disputes  under 
section  10(c)  should  be  resolved  in 
accordance  with  the  rules  and 
procedures  estabUshed  by  tbe 
franchising  authority  for  the  operaUon 
of  these  chaimels.  It  noted  that  section 
611  expressly  allows  franchising 
authorities  to  specify  rules  and 
procedures  for  the  PEG  access  channels 
and  to  enforce  them.  To  the  extent  that 
a  franchise  does  not  provide  for 
resolution  of  PEG  channel  disputes,  the 
Commission  assumed  that  recourse 
could  be  obtained  through  the  local 
judicial  process  given  the  local  nature 
and  character  of  these  channels.  Indeed, 
it  stated  that  this  might  be  especially 
appropriate  where  the  dispute  is 
between  the  franchising  authority  itself 
as  a  programmer  or  user  of  the  PEG 
access  channel  and  the  cable  operator. 
The  Commission  saw  no  need  for 
federal  intervention  in  such  matters  at 
this  time. 

18.  The  Commission  noted  that,  in  the 
First  Report,  it  had  stated  that  copies  of 
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program  provider  identifications  and/or 
certifications  should  be  retained  for 
eighteen  months.  It  sought  to  clarify 
that,  as  the  rule  appendix  to  the  First 
Report  states,  the  records  sufficient  to 
verify  cable  operator  compliance  with 
the  blocking  requirement  should  be 
retained  "for  a  period  sufficient  to  cover 
the  limitations  period  specified  in  47 
U.S.C.  503(b)(6){B)."  i.e.,  twelve 
months.  Thus,  it  stated  that  the  correct 
record  retention  period  is  twelve 
months  as  new  rule  §  76.701(h) 
provides.  It  also  sought  to  clarify  that 
while  cable  operators  are  required  to 
retain  requests  to  receive  or  terminate 
access  to  the  blocked  leased  access 
channel  for  the  twelve  month  period, 
they  should  not  make  such  information 
available  to  the  public  nor  maintain 
such  information  in  their  public 
inspection  files.  Section  631  of  the 
Communications  Act,  47  U.S.C.  551, 
expressly  prohibits  cable  operators  from 
disclosing  "personally  identifiable 
information"  about  subscribers  without 
their  consent.  Accordingly,  such 
information  should  not,  the  Commission 
said,  be  included  in  cable  operators' 
public  inspection  files. 

Final  Regulatory  Flexibility  Analysis 

19.  The  need  and  purpose  of  this 
action.  The  regulations  in  this  Second 
Report  and  Order  are  intended  to 
implement  that  part  of  the  Cable 
Consumer  and  Competition  Act  that 
directs  the  Commission  to  adopt 
regulations  to  enable  cable  operators  to 
prohibit  any  programming  which 
contains  obscene  material,  sexually 
explicit  conduct,  or  material  soliciting 
or  promoting  unlawful  conduct  on 
public,  educational,  or  governmental 
access  channels.  The  regulations 
accomplish  this  by  allowing  cable 
operators  to  prohibit  such  materials. 

20.  Summary  of  issues  raised  by  th^ 
public  comments  in  response  to  the 
initial  regulatory  flexibility  analysis. 
Boston  Community  commented  on  the 
failure  of  the  initial  analysis  to  mention 
the  far  greater  burdens  that  would  be 
imposed  on  nonprofit  access 
organizations,  institutional  access 
producers,  and  individual  access 
producers,  not  merely  the  new  burdens 
that  would  be  placed  on  cable  operators. 
Although  others  pointed  out  the 
burdens  that  would  be  imposed  on  these 
entities  and  persons,  their  comments 
were  not  specifically  directed  to  the 
Initial  Regulatory  Flexibility  Analysis. 

21.  Significant  alternatives  considered 
and  rejected.  In  this  Second  Report,  the 
Commission  has  considered  the  most 
e^ricacious  manner  of  implementing 
swjtion  10(c)  without  imposing 
unreasonable  burdens  on  the  various 


entities  involved.  Althou^  ■  niunber  of 
commenters  alleged  that  a  certification 
approach  as  suggested  in  the  Notice  of 
Proposed  Rule  Making  would 
significantly  increase  burdens  on 
administrators,  managers,  and  users  of 
the  public,  educational,  and 
governmental  access  channels  and. 
therefore,  would  not  be  appropriate,  the 
Commission  has  concluded  that 
Congress  gave  cable  operators  broad 
discretion  under  section  10(c). 
Consistent  with  this  approach,  cable 
operators  are  permitted  to  require 
blanket,  rather  than  program-by- 
program,  certifications  in  an  effort  to 
ease  burdens  that  might  otherwise 
occiu-.  Finally,  the  fact  that  a  number  of 
access  organizations  that  administer  or 
manage  public  access  channels  already 
have  procedtues  similar  to  a 
certification  process  in  place  should 
further  minimize  the  burdens  under  this 
approach. 

Conclusion 

22.  Congress  has  directed  the 
Commission  to  adopt  rules  to  enable 
cable  operators  to  prohibit  certain  types 
of  materials  on  the  public,  educational, 
and  governmental  access  channels  of 
cable  systems.  The  Commission  believes 
that  its  action  herein  accomplishes  this 
goal  by  balancing  the  respective 
interests  of  cable  operators,  access  users 
and  viewers  in  a  manner  designed  to 
lessen  the  burdens  for  all  interests  alike. 

Ordering  Qauses 

23.  Accordingly,  pursuant  to  section 
10  of  the  Cable  Consumer  Protection 
and  Competition  Act  of  1992,  Public 
Law  102-385,  and  sections  4(i),  4(j),  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  part  76  of  the 
Commission's  Rules  is  amended,  as  set 
forth  below,  effective  30  days  from  the 
date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

Amendatory  Text 

Final  Rule 

Part  76  of  Chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— CABLE  TELEVISION 

SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  tt>  read  as  follows: 

Authority:  2,  3.  4,  301,  303,  307.  308,  309. 
48  Stat.,  as  amended.  1064, 1065. 1066,  1081. 


1082, 1083.  1084, 1085;  47  U.S.C  152, 153. 
154,  301,  303,  307,  308,  309;  Sees.  611-612, 
as  amended,  106  Slat.  1460, 47  U.S.C  531- 
532. 

2.  A  new  §  76.702  is  added  to  subpart 
L  to  read  as  follows: 

§  76.702    Public,  educational  and 
governmental  acces*. 

Any  cable  operator  may  prohibit  the 
use  on  its  system  of  any  channel 
capacity  of  any  public,  educational,  or 
governmental  access  facility  for  any 
programming  which  contains  obscene 
material,  indecent  material  as  defined  in 
§  76.701(g).  or  material  soliciting  or 
promoting  unlawful  conduct.  For 
purposes  of  this  section,  "material 
soliciting  or  promoting  unlawful 
conduct"  shall  mean  material  that  is 
otherwise  proscribed  by  law.  A  cable 
operator  may  require  any  access  user,  or 
access  manager  or  administrator 
agreeing  to  assume  the  responsibility  of 
certifying,  to  certify  that  its 
programming  does  not  contain  any  of 
the  materials  described  above  and  that 
reasonable  efforts  will  be  used  to  ensure 
that  live  programming  does  not  contain 
such  material. 

[FR  Doc.  93-8757  Filed  4-14-93;  8:45  am) 
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47  CFR  Part  76 

[MM  Docket  No.  92-266;  FCC  93-176] 

Cable  TV  Act  of  1992 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Correction  to  temporary  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  temporary  rule  (FR 
Doc.  93-7939)  which  was  published 
Monday,  April  5.  1993.  (58  FR  17530). 
The  rule  related  to  a  temporary  freeze  of 
rates  for  cable  services. 
EFFECTIVE  DATE:  April  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pat  Donovan.  (202)  632-1295;  Jennifer 
A.  Manner,  (202)  632-7500. 
SUPPI.EMENTARY  INFORMATION:  The 
Commission  released  an  Erratum  in  MM 
Docket  No.  92-266,  on  April  6.  1993 
correcting  the  Order,  FCC  93-176. 
released  April  1, 1993,  in  the  above 
captioned  proceeding,  appearing  at  58 
FR  17530  (Apr.  5. 1993).  The  Order  is 
corrected  on  page  17530.  column  3,  in 
footnote  5.  by  adding  the  word  "not"  in 
line  2  after  the  word  "systems".  As 
corrected  the  first  sentence  of  Footnote 
5  reads  as  follows:  "The  Cable  Act  of 
1992  provides  that  only  cable  syste.Tis 
not  subject  to  effective  competition  as 
defined  in  the  statute  are  subject  to  rate 
regulation." 
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Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  93-8762  Filed  4-14-93;  8:45  am) 
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47  CFR  Part  76 

[MM  Dodwt  No.  92-262:  FCC  93-143] 

Implementation  of  Section  3  of  the 
Cable  Television  Consunoer  Protection 
and  Competition  Act  of  1992:  Buy- 
Through  Prohibition 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  As  a  result  of  comments 
received  in  response  to  the  Notice  of 
Proposed  Rule  Malcing  in  MM  Docket 
No.  92-262.  57  FR  60501  (December  21. 
1992).  the  Commission  adopts  rules 
prohibiting  cable  operators  from 
requiring  subscribers  to  purchase  any 
tier  of  service,  other  than  the  basic 
service  tier,  as  a  condition  of  access  to 
video  programming  off^sred  on  a  per 
channel  or  per  program  basis.  The  intent 
of  the  new  rules  is  to  increase  options 
for  consumers  who  do  not  wish  to 
purchase  upper  cable  tiers  but  who  do 
wish  to  Subscribe  to  premium  pay-per- 
view  programming.  The  Commission 
requires  compliance  on  the  part  of  all 
cable  systems  capable  of  doing  so. 
However,  systems  employing  trapping 
technology  need  comply  only  so  long  as 
it  is  technically  feasible  to  provide  all 
per  channel  and  per  program  charge 
channels  without  intermediate  tier 
services.  The  Commission  requires  cable 
systems  to  comply  insofar  as  they  can 
do  so  on  any  portion  of  a  system. 

Specific  upgrades  for  compliance, 
however,  are  not  required  of  systems 
prior  to  the  expiration  of  the  Cable  Act's 
10-year  exception  period  for  achieving 
compliance.  The  Commission  prohibits 
discrimination  between  subscribers  to  a 
cable  system's  basic  service  tier  and 
other  subscribers  with  respect  to  rates 
for  program  or  per  channel 
programming.  The  Commission  permits 
cable  operators  to  charge  for  converters 
necessary  for  such  purchases. 
EFFECTIVE  DATE:  October  6.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barrett  L.  Brick.  Cable  Television 
Branch.  Mass  Media  Bureau,  (202)  632- 
7480. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  92-262. 
FCC  93-143.  adopted  March  11. 1993, 
and  released  April  1. 1993.  The  full  text 
of  this  Commission  decision  is  available 


for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422. 

Summary  of  Report  and  Order 

1.  In  this  Report  and  Order,  the 
Commission  adopts  rules  which 
prohibit  cable  operators  from  requiring 
subscribers  to  purchase  any  Uer  of 
service,  other  than  the  basic  service  tier, 
as  a  condition  of  access  to  video 
programming  offered  on  a  per  channel 
or  per  program  basis.  The  intent  of  the 
new  rules  is  to  increase  options  for 
consumers  who  do  not  wish  to  purchase 
upper  cable  tiers  but  who  do  wish  to 
subscribe  to  premium  or  pay-per-view 
programming. 

2.  The  Commission  requires 
compliance  on  the  part  of  all  systems 
that  have  the  capacity  to  offer  basic 
service  and  all  programming  distributed 
on  a  per  channel  or  per  program  basis 
without  also  providing  other 
intermediate  tiers  of  service,  either 
through  addressable  equipment 
electronically  controlled  from  a  central 
control  point  or  through  trapping 
technology,  so  long  as  such  technology 
does  not  alter  system  configuration  or 
design  and  does  not  cause  service 
quality  degradation.  Compliance  is 
required  on  any  portion  of  a  system 
capable  of  compliance.  Systems  lacking 
the  capacity  to  comply  are  exempt  from 
compliance  until  October  5.  2002, 
unless  compliance  becomes  possible 
sooner.  Specific  upgrades  for 
compliance,  however,  are  not  required. 

3.  The  Commission  prohibits 
discrimination  between  subscribers  to  a 
cable  system's  basic  service  tier  and 
other  subscribers  with  respect  to  rates 
for  per  program  or  per  channel 
programming.  Marketing  discounts  that 
do  not  distinguish  between  basic  and 
upper  tier  subscribers  are  permitted. 
Cable  operators  may  pass  through  to 
basic  only  subscribers  the  cost  of  any 
converter  necessary  to  purchase  p>er 
channel  or  per  program  offerings. 

4.  The  Commission  prohibits 
deliberate  reconfiguration  of  an 
addressable  cable  system  that  is  done  in 
order  to  preclude  compUance.  as  well  as 
channel  or  service  retiering  not 
undertaken  to  accompUsh  legitimate 
objectives  and  which  is  intended  to  or 
in  fact  fiiistrates  compliance  with  the 
new  rules. 


Regulatory  Flexibility  Act  Final 
Analysis 

5.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980.  a  final 
regulatory  flexibiUty  analysis  has  been 
prepared.  It  is  available  for  public 
viewing  as  part  of  the  full  text  of  this 
decision,  which  may  be  obtained  from 
the  Commission  or  its  copy  contractor. 
Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 

List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 
Amendatory  Text 

Part  76  of  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  Sees.  2.  3.  4,  301.  303.  307.  308. 
309.  48  Stat.,  as  amended.  1064, 1065, 1066. 
1081.  1082,  1083,  1084,  1085,  1101;  47  U.S.C. 
152. 153. 154,  301,  303.  307.  308.  309;  sees. 
612,  614-615, 623. 632  as  amended,  106  Stat 
1460,  47  U.S.C.  532,  533,  535.  543.  552. 

2.  Section  76.900  is  added  to  read  as 
follows: 

§  76.900    Buy-through  the  other  tiara 
prohibited. 

(a)  No  cable  system  operator  may 
require  the  subscription  to  any  tier  other 
than  the  basic  service  tier  as  a  condition 
of  subscription  to  video  programming 
offered  on  a  per  channel  or  per  program 
charge  basis. 

(b)  A  cable  operator  may  not 
discriminate  between  subscribers  to  the 
basic  service  tier  and  other  subscribers 
with  regard  to  the  r^tes  charged  for 
video  programming  offered  on  a  per- 
channel  or  per-program  charge  basis. 

(c)  Prior  to  October  5.  2002.  the 
provisions  of  paragraph  (a)  of  this 
section  shall  not  apply  to  any  cable 
system  that  lacks  the  capacity  to  offer 
basic  service  and  all  programming 
distributed  on  per  channel  or  per 
program  basis  without  also  providing 
other  intermediate  tiers  of  service: 

(1)  By  controUing  subscriber  access  to 
nonbasic  channels  of  service  through 
addressable  equipment  electronically 
controlled  frtjm  a  central  control  point: 
or 

(2)  Through  the  installation, 
noninstallation.  or  removal  of  frequency 
filters  (traps)  at  the  premises  of 
subscribers  without  other  alteration  in 
system  configuration  or  design  and 
without  causing  degradation  in  the 
technical  quality  of  service  provided. 


19628        Federal  Register  /  Vol.  58,  No.  71  /  Thursday,  April  15,  1993  /  Rules  and  Regulations 


(d)  Any  retiering  of  channels  or 
services  that  is  not  undertaken  in  order 
to  accomplish  legitimate  regulatory, 
technical,  or  customer  service  objectives 
and  that  is  intended  to  frustrate  or  has 
the  effect  of  frustrating  compliance  with 
paragraphs  (a)  through  (c)  of  this  section 
is  prohibited. 

[FR  Doc  93-8813  Filed  4-14-93;  8:45  am] 
BiUMO  cooE  «na-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Pocket  No.  88-06,  Notice  22] 

RIN2127-AE82 

Federal  Motor  VeMcle  Safety 
Standards;  Side  Impact  Protection- 
Light  Trucks,  Buses,  and  Multipurpose 
Passenger  Vehicles 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (EKDT). 
ACTION:  Denial  of  petition  for 
reconsideration. 

SUMMARY:  In  June  1992,  NHTSA  issued 
a  final  rule  extending  the  quasi-static 
side  door  strength  requirements  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  214.  Side  Impact  Protection,  to 
trucks,  buses  and  multipurpose 
passenger  vehicles  with  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  less. 
At  that  time,  the  agency  established  an 
effective  date  of  September  1,  1993.  for 
the  extension  of  these  requirements. 

In  July  1992,  in  response  to  a  petition 
for  reconsideration  submitted  by 
General  Motors,  the  agency  amended  its 
earlier  final  rule  by  establishing  a  brief 
phase-in  for  the  new  requirements  and 
delaying  for  one  year  the  effective  date 
for  certain  doors.  NHTSA  also  excluded 
vehicles  manufactured  in  two  or  more 
stages  and  altered  vehicles  from  the 
requirements  during  the  phase-in. 

The  agency  received  one  petition  for 
reconsideration  of  the  July  1992  final 
rule,  from  the  Recreation  Vehicle 
Industry  Association  (RVIA).  The 
petitioner  requested  that  the  agency 
provide  additional  leadtime  for  final 
stage  manufacturers.  In  this  document, 
the  agency  denies  RVIA's  petition  for 
reconsideration. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Kanianthra,  Chief,  Side  and 
Rollover  Crash  Protection  Division, 
Office  of  Vehicle  Safety  Standards, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 


SW..  Washington.  DC  20590  (202-366- 
4924). 

SUPPl£MENTARY  INFORMATION: 

Background 

On  June  14. 1991,  NHTSA  pubUshed 
in  the  Federal  Register  (56  FR  27427)  a 
final  rule  extending  the  quasi-static  side 
door  strength  requirements  of  Federal 
Motor  Vehicle  Safety  Standard  No.  214, 
Side  Impact  Protection,  to  trucks,  buses 
and  multipurpose  passenger  vehicles 
(MPV's)  with  a  gross  vehicle  weight 
rating  of  10,000  pounds  or  less.  (These 
vehicles  are  collectively  referred  to  as 
"LTV's.")  At  that  time,  the  agency 
established  an  effective  date  of 
September  1, 1993  for  the  extended 
applicability  of  the  requirements,  thus 
providing  a  leadtime  of  just  over  two 
years  from  the  time  of  the  final  rule. 

Standard  No.  214's  quasi-static 
requirements,  which  have  applied  to 
passenger  cars  since  January  1, 1973, 
seek  to  mitigate  occupant  injuries  in 
side  impacts  by  reducing  the  extent  to 
which  the  side  structure  of  a  vehicle  is 
pushed  into  the  passenger  compartment 
during  a  side  impact.  The  requirements 
specify  that  side  doors  must  resist  crush 
forces  that  are  applied  against  the  door's 
outside  surface  in  a  laboratory  test.  The 
load  is  applied  by  means  of  a  piston 
pressing  a  vertical  steel  cylinder  against 
the  middle  of  the  door.  Since  car 
manufacturers  have  generally  chosen  to 
meet  the  requirements  by  reinforcing 
the  side  doors  with  metal  beams,  the 
agency  expects  that  LTV  manufacturers 
will  generally  do  the  same. 

NHTSA  received  one  petition  for 
reconsideration  of  the  June  1991  final 
rule,  from  General  Motors  (GM).  The 
petitioner  requested  that  the  agency 
phase-in  the  new  requirements  instead 
of  applying  them  simultaneously  to  all 
of  the  newly  covered  vehicles  on 
September  1, 1993. 

In  response  to  GM's  petition,  the 
agency  established  a  brief  phase-in 
period  for  the  newly  extended 
requirements.  For  the  production  year 
beginning  September  1. 1993,  NHTSA 
specified  that  90  percent  of  a 
manufacturer's  LTV's  were  required  to 
meet  the  new  requirements.  100  percent 
compliance  was  required  effective 
September  1, 1994.  NHTSA  also  delayed 
by  one  year,  to  September  1. 1994,  the 
effective  dale  of  the  requirements  for 
double  opening  cargo  doors  and  doors 
with  no  windows,  since  the  test 
procedure  for  those  doors  had  not  yet 
been  established.  The  agency  also 
delayed  the  effective  date  for  certain 
contoured  doors,  since  it  determined 
that  the  test  procedure  for  these  doors 
also  needed  clarification. 


In  hght  of  the  potential  problems  that 
the  phase-in  could  cause  for  final  stage 
manufacturers  and  alterers,  NHTSA 
decided  to  exclude  LTV's  manufactured 
in  two  or  more  stages  and  LTV's  that  are 
altered  from  Standard  No.  214's 
requirements  during  the  phase-in. 
NHTSA  explained  the  rationale  for  this 
exclusion  as  follows: 

As  the  agency  recognized  for  the  phase-in 
of  Standard  No.  208's  automatic  restraint 
requirements  for  LTV's,  a  phase-in  of 
requirements  for  LTVs  has  the  possibility  of 
creating  significant  problems  for  many  final 
stage  manufacturers  and  alterers.  Like  other 
manufacturers,  final  stage  manufacturers  and 
alterers  must  certify  that  their  vehicles  meet 
all  applicable  safety  standards.  Many  of  these 
manufacturers  are  small  businesses  and 
typically  complete  or  modify  vehicles  based 
on  instructions  from  the  major 
manufacturers,  as  a  basis  for  certification. 

The  potential  problems  that  could  be 
caused  by  applying  a  phase-in  requirement  to 
these  manufacturers  can  be  illustrated  by 
considering  the  case  of  a  van  converter  whicn 
purchases  vans  from  GM,  Ford  or  Chrysler 
and  then  alters  them  for  the  specialty  market. 
If  the  one-year  90  percent  phase- in 
requirement  were  applied  to  van  converters, 
each  van  converter  would  need  to  insure  that 
90  percent  of  the  vans  it  altered  complied 
with  Standard  No.  214.  However,  many  van 
converters  are  very  small  and  only  alter  a  few 
vans  each  year.  If  the  vehicles  a  f)articular 
van  converter  wanted  to  alter  happened  to  be 
ones  for  which  GM,  Ford  or  Chrysler 
determined  that  the  extra  year's  leadtime 
permitted  by  the  phase-in  was  needed,  it  is 
highly  unlikely  the  van  converter  could  make 
the  necessary  design  changes  to  those 
vehicles  to  certify  that  they  would  meet 
Standard  No.  214. 

In  light  of  the  potential  problems  that  the 
phase-in  could  cause  for  final  stage 
manufacturers  and  alterers,  NHTSA  is 
excluding  LTV's  manufactured  in  two  or 
more  stages  and  LTV's  that  are  altered  from 
Standard  No.  214's  requirements  during  the 
phase-in.  This  is  the  same  approach  that  the 
agency  followed  for  the  phase-in  of  Standard 
No.  208's  automatic  crash  protection 
requirements  for  LTV's.  See  56  FR  12479-80. 
March  26, 1991.  Because  of  this  exclusion, 
this  rule  also  [>emiits  original  manufacturers 
the  option  to  either  include  or  exclude  their 
LTV's  that  are  sent  to  second  stage 
manufactiirers  and  alterers,  when 
determining  compliance  during  the  phase-in 
for  Standard  No.  214.  57  FR  30920-21. 

Petition  for  Reconsideration 

NHTSA  received  one  petition  for 
reconsideration  of  the  July  1992  final 
rule,  from  the  Recreation  Vehicle 
Industry  Association  (RVIA).  RVIA 
stated  that  the  final  rule  provides  an 
additional  year's  leadtime  for  motor 
homes,  vans  and  other  MPV's,  buses 
and  trucks  manufactured  in  two  or  more 
stages,  and  for  vans  and  other  vehicles 
that  are  altered.  The  petitioner  stated 
that  it 
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commends  NHTSA  for  so  recognizing  and 
averting  many  of  the  serious  compliance 
problems  that  final  stage  manufacturers  and 
alterers  of  these  vehicles  would  otherwise 
encounter  in  complying  with  the  quasi-static 
side  door  strength  requirements. 

RVIA  argued,  however,  that  while  the 
additional  year's  leadtime  may  be 
sufficient  for  the  90  percent  of  the 
vehicles  that  must  comply  with  the  new 
requirements  by  September  1, 1993.  the 
agency  h 

failed  to  provide  any  leadtime  whatsoever  to 
final  stage  manufacturers  and  alterers  for  the 
remaining  10  percent  of  vehicles  that  are  not 
required  to  comply  with  these  requirements 
until  September  1, 1994. 

The  petitioner  stated  that,  based  on 
past  experience  with  Standard  No.  208 
dynamic  test  requirements,  final  stage 
manufacturers  and  alterers  probably 
wfill  not  be  able  to  obtain  "bodies  in 
white"  or  completed  chassis  until 
shortly  or  immediately  before 
September  1. 1994.  RVIA  also  stated 
that  they  are  not  likely  to  be  provided 
with  the  chassis  manufacturer's 
conditions  and  Umitations  that  serve  as 
the  basis  for  pass-through  certification 
or  the  exercise  of  "due  care"  until 
siiortly  or  immediately  before  that  date. 
RVIA  concluded  that  final  stage 
manufacturers  and  alterers  of  the 
remaining  10  percent  of  vehicles  that 
are  not  required  to  comply  with  the 
quasi-static  side  door  strength 
requirerqents  until  September  1,  1994 
"will  hate  little  if  any  lead  time  to 
develop,  test  and  implement  design  and 
structural  changes  necessary  to  comply 
with  thew  requirements."  The 
petitionetalso  stated  that,  as  indicated 
by  CM  in  its  earlier  petition  for 
reconsideration,  the  measures  taken  to 
strengthen  side  doors  can  change  a 
vehicle's!  frontal  ^^"^^  performance 
enough  to  necessitate  retesting  to 
recertify  the  vehicles  to  Standard  No. 
208  and  Other  standards. 

RVIA  noted  that  NHTSA's  initial  final 
rule  extending  Standard  No.  214  to 
LTV's  provided  more  than  two  years' 
leadtime  for  manufacturers  of  vehicles 
produced  by  one  manufacturer  to 
develop,  test  and  implement  design  and 
structural  changes  necessary  to  comply 
with  the  new  requirements,  and  argued 
that  final  stage  manufacturers  and 
alterers  "also  need  and  should  likewise 
be  provided  at  least  two  years'  leadtime 
to  comply  with  these  requirements." 
The  petitioner  stated  that,  otherwise, 
small  final  stage  manufacturers  and 
alterers  will  be  required  to  develop,  test 
and  implement  necessary  design  and 
structural  changes  on  a  much  more 
mostly  "clash"  basis. 


Response  to  Petition 

In  responding  to  RVIA's  petition. 
NHTSA  begins  by  noting  that  it  is 
questionable  whether  the  petition 
should  be  considered  a  petition  for 
reconsideration  of  the  July  1992  final 
rule.  That  final  rule  did  not  establish  the 
requirements  of  concern  to  RVIA;  they 
were  established  by  the  June  1991  final 
rule,  for  which  RVIA  did  not  submit  a 
petition  for  reconsideration.  In  the  July 
1992  final  rule,  the  agency  merely 
delayed,  for  certain  vehicles,  the 
effective  date  of  the  requirements  of 
concern  to  RVIA.  The  petitioner  has  not 
argued  that  the  July  1992  final  rule 
creates  any  new  difficulty  for  its 
members,  but  instead  acknowledges  that 
it  reduces  its  concerns. 

Since  RVIA's  petition  raises  concerns 
about  the  June  1991  final  rule  rather 
than  the  July  1992  final  rule,  it  arguably 
should  be  treated  as  a  late  petition  for 
reconsideration  of  the  earlier  rule.  The 
agency  notes  that,  under  49  CFR  553.35. 
late  petitions  for  reconsideration  are 
treated  as  petitions  for  rulemaking. 
Since  NHTSA  would  respond  to  RVIA's 
petition  in  the  same  manner  regardless 
,  of  whether  it  is  considered  a  petition  for 
reconsideration  of  the  July  1992  final 
rule  or  a  petition  for  rulemaking,  it  is 
unnecessary  to  resolve  the  question.  The 
agency  cautions,  however,  that  persons 
wishing  NHTSA  to  reconsider  a  final 
rule  should  submit  a  timely  petition  on 
the  rule  when  it  is  initially  issued  and 
.not  assume  that  the  agency  will 
consider  issues  related  to  that  rule  in 
the  context  of  a  petition  for 
reconsideration  of  a  later  rule. 

NHTSA  now  turns  to  the  substantive 
issues  raised  by  RVIA's  petition.  The 
petitioner  requested  that  the  agency 
establish  an  effective  date  for  final-stage 
manufacturers  that  is  later  than  the  one 
for  a  single-stage  manufacturers,  arguing 
that  this  would  reduce  the  economic 
burdens  associated  with  the 
requirements. 

The  agency  begins  by  noting  that,  in 
the  June  1991  final  rule,  it  included  an 
extensive  discussion  of  the  issue  of 
compliance  by  multi-stage 
manufacturers  with  the  newly  extended 
quasi-static  side  door  strength 
requirements.  See  56  FR  27435-36. 
NHTSA  concluded  that  the 
requirements  do  not  pose  an 
unreasonable  burden  for  final-stage 
manufacturers  and  alterers  (hereafter 
referred  to  collectively  as  "final-stage 
manufacturers"). 

The  agency  outUned  a  number  of 
ways  that  final-stage  manufactiu-ers  may 
certify  compliance.  NHTSA  noted  that 
the  final-stage  manufacturer  could  stay 
within  the  limits  set  by  the  incomplete 


vehicle  manufacturer,  in  which  case  it 
would  not  have  to  conduct  any  testing 
or  analysis  to  support  its  certification 
that  the  vehicle  complies  with  the  safety 
standards.  The  agency  explained  that 
final-stage  manufacturers  will  be  able  to 
pass  through  the  certification  for  a  large 
percentage  of  multi-state  vehicles,  since 
the  side  doors  and  structure  supporting 
the  side  doors  on  multi-stage  vehicles 
are  generally  not  changed  by  final-stage 
manufacturers.  NHTSA  also  noted  that 
van  converters  will  be  able  to  rely  on 
prior  certification  of  compliance  with 
Standard  No.  214. 

The  agency  recognized  that  final-stage 
manufacturers  of  some  vehicles,  e.g., 
incomplete  chassis  cabs  and  cut-away 
chassis  without  structure  for  the  side 
doors,  may  not  be  able  to  certify 
compliance  with  the  standard  by  staying 
within  the  limits  set  by  incomplete 
vehicle  manufacturers.  However. 
NHTSA  concluded  that  this  does  not 
create  significant  difficulties,  noting  that 
the  final-stage  manufacturer,  with 
advice  and  direction  from  the 
incomplete  vehicle  manufacturer,  can 
add  sufficient  structure  to  certify  such  a 
vehicle.  The  agency  also  noted  that  each 
final-stage  manufacturer  would  not  have 
to  conduct  its  own  testing  of  such 
vehicles.  NHTSA  explained  that,  if 
testing  is  necessary,  final-stage 
manufacturers  could  sponsor  testing  by 
a  company  with  testing  expertise.  The 
agency  also  noted  that,  in  appropriate 
situations,  a  final-stage  manufacturer 
may  be  able  to  conduct  or  sponsor 
engineering  analysis  and/or  computer 
simulations  sufficient  to  enable  it  to 
certify  compliance  with  Standard  No. 
214. 

The  agency  notes  that  it  made  a 
number  of  other  relevant  points  in  the 
June  1991  final  rule.  NHTSA  will  not 
repeat  all  of  its  analysis  in  this  notice; 
interested  persons  are  referred  to  the 
earlier  notice.  The  agency  notes  that 
RVIA  did  not  include  any  discussion  of 
NHTSA's  analysis  in  its  petition  for 
reconsideration. 

As  indicated  above.  RVIA  argued  in 
its  petition  that  the  additional  year  of 
leadtime  that  final  manufacturers 
received  as  a  result  of  the  July  1992  final 
rule  may  be  sufficient  for  the  90  percent 
of  the  vehicles  that  must  comply  with 
the  new  requirements  by  September  1. 
1993,  but  that  the  agency 

failed  to  provide  any  leadtime  whatsoever  to 
final  stage  manufacturers  and  alterers  fur  the 
remaining  10  percent  of  vehicles  that  are  not 
required  to  comply  with  these  requirements 
until  September  1,  1994. 

However.  RVIA  appears  to 
misunderstand  NHTSA's  purpose  in 
excluding  final  stage  manufacturers 


19630        Federal  Register  /  Vol.  58.  No.  71  /  Thursday,  April  15.  1993  /  Rules  and  Regulations 


from  the  phase-in  established  by  the 
July  1992  final  rule. 

One  of  the  effects  of  excluding  final 
stage  manufactiuers  from  the  phase-in 
was  that  they  received  an  additional 
year's  leadtime  for  all  vehicles,  not  just 
10  percent  of  their  vehicles,  as  was  the 
case  for  single  stage  manufacturers. 
However,  NHTSA  did  not  provide  an 
additional  year's  leadtime  to  the  final 
stage  manufacturers  because  of  concerns 
about  their  ability  to  comply  with  the 
new  requirements  for  the  90  percent  of 
vehicles  originally  produced  by 
incomplete  or  single  stage 
manufacturers  {typically  GM,  Ford  or 
Chrysler)  to  comply  with  Standard  No. 
214.  Instead,  as  the  agency  explained  in 
the  July  1992  final  rule.  NHTSA  was 
concerned  that  final-stage 
manufacturers  might  not  be  able  to 
comply  with  the  new  requirements  for 
the  10  percent  of  vehicles  originally 
produced  by  GM.  Ford  and  Chrysler  that 
might  not  comply  with  Standard  No. 
214,  as  permitted  under  the  phase-in. 

As  indicated  above.  NHTSA 
explained  that  if  the  one-year  90  percent 
phase-in  was  apphed  to  final  stage 
manufacturers,  each  van  converter 
would  need  to  ensure  that  90  percent  of 
the  vans  it  altered  complied  with 
Standard  No.  214.  The  agency  noted, 
however,  that  many  van  converters  are 
very  small  and  only  alter  a  few  vans 
each  year,  and  that  if  the  vehicles  a 

E articular  van  converter  wanted  to  alter 
appened  to  be  ones  for  which  GM, 
Ford  or  Chrysler  determined  that  the 
extra  year's  leadtime  permitted  by  the 
phase-in  was  needed,  it  was  highly 
unlikely  the  van  converter  could  make 
the  necessary  design  changes  to  those 
vehicles  to  certify  that  they  would  meet 
Standard  No.  214. 

In  light  of  the  potential  problems  that 
the  phase-in  could  cause  for  some  final 
stage  manufacturers,  especially  van 
converters,  with  respect  to  the  vehicles 
that  GM,  Ford  or  Chrysler  might  not 
design  to  comply  with  Standard  No. 
214,  NHTSA  decided  to  exclude  final 
stage  manufacturers  from  the 
requirements  during  the  phase-in. 
However,  the  agency  never  suggested 
that  final  stage  manufacturers  need 
longer  leadtime  than  single  stage 
manufacturers  for  vehicles  that  are 
originally  designed  to  comply  with 
Standard  No.  214. 

RVIA  also  argued  that  since  NHTSA 
initially  provided  more  than  two  years 
leadtime  for  manufacturers  of  vehicles 
produced  by  one  manufactiuer  to 
develop,  test  and  implement  design  and 
structural  changes  necessary  to  comply 
with  the  new  requirements,  final  stage 
manufacturers  and  alterers  "also  need 
and  should  likewise  be  provided  at  least 


two  years'  leadtime  to  comply  with 
these  requirements."  In  fact,  however, 
final  stage  manufacturers  have  been 
provided  the  same  leadtime  (or,  for 
some  vehicles,  more  leadtime,  given  the 
phase-in  exclusion]  as  single  stage 
manufacturers.  Leadtime  for  all 
manufacturers  is  measured  from  the 
time  a  final  rule  is  published,  not  the 
time  a  final  stage  manufacturer  believes 
it  is  likely  to  obtain  "bodies  in  white" 
or  completed  chassis  from  a  first  stage 
manufacturer.  Once  a  final  rule  is 

fmbUshed,  final  stage  manufacturers, 
ike  any  other  manufacturers,  can  and 
should  begin  the  process  of  ensuring 
that  they  will  be  able  to  comply  with  the 
final  rule  when  it  becomes  effective. 
RVIA  alluded  in  its  petition  to  its 
experience  with  the  Standard  No.  208 
dynamic  testing  requirements  for  light 
trucks  and  vans  which  took  effect  for 
light  trucks  manufactured  on  or  af^er 
September  1. 1991.  The  final  stage 
manufacturers  and  alterers  were  fearful 
that  the  incomplete  vehicle 
manufacturers  would  estabhsh 
specifications  that  would  preclude  final 
stage  manufactiners  from  installing 
custom  seats  at  the  front  outboard 
seating  positions.  The  final  stage 
manufacturers  believed  that  it  was 
essential  to  their  business  that  they 
continue  installing  custom  seats  at  the 
fix)nt  outboard  seating  positions. 
Through  cooperative  actions,  the  final 
stage  manufacturers  were  able  to 
convince  the  incomplete  vehicle 
manufacturers  to  establish 
specifications  for  incomplete  vehicles 
that  allowed  some  flexibility  with 
respect  to  custom  seats.  Then,  by 
following  the  certification  program 
RVIA  has  referred  to  as  a  "crash" 
program,  final  stage  manufactiuers  were 
able  to  certify  compliance  with  the 
dynamic  tesUng  requirements  by  the 
same  September  1, 1991  date  as  applied 
to  all  other  subject  light  trucks. 

RVIA  has  not  explained  how  its 
experience  with  Standard  No.  208  is 
relevant  to  the  new  Standard  No.  214 
requirements,  since  it  has  not  argued 
that  final  stage  manufacturers  are 
anywhere  near  as  likely  to  modify  side 
doors  and  supporting  structure  as  they 
are  to  install  custom  front  seats.  To  the 
extent  that  it  is  relevant,  however,  the 
agency  believes  that  the  same  sort  of 
communication  and  cooperation 
between  first  stage  manufacturers 
(primarily  Chrysler,  Ford,  and  General 
Motors)  and  final  stage  manufacturers  as 
occurred  in  the  Standard  No.  208 
context  will  occur  in  the  context  of 
Standard  No.  214. 

NHTSA  notes  that  it  is  in  the  interests 
of  both  the  first  stage  manufacturers  and 
the  final  stage  manufacturers  to 


cooperate  so  that  multi-stage  vehicles 
can  be  certified  as  meeting  Standard  No. 
214.  Obviously,  both  sets  of 
manufacturers  would  lose  sales  if  mult- 
stage  vehicles  cannot  be  certified  as 
complying  with  the  standard.  There  is 
no  reason  to  believe  that  these  groups 
will  not  act  cooperatively  for  their 
mutual  benefit,  as  they  did  in  the  case 
of  the  dynamic  testing  requirements. 

NHTSA  also  notes  that  side  door 
beam  technology  has  been  used  by 
vehicle  manufacturers  in  passengers 
cars  for  nearly  20  years  and  is  a  well- 
understood  technology.  There  is  no 
reason  to  believe  that  those  final-stage 
manufacturers  which  install  or  alter  side 
doors  will  have  any  difficulty  in 
applyingy  the  technology.  Most  final- 
stage  manufacturers  can,  of  course, 
certify  compliance  by  simply  not 
altering  the  side  doors  or  supporting 
structure  provided  on  the  vehicles  they 
purchase  from  GM,  Ford  or  Chrysler. 

RIVA  sated  in  its  petition  that,  as 
indicated  by  GM  in  its  earlier  petition 
for  reconsideration,  the  measures  taken 
to  strengthen  side  doors  can  change  a 
vehicle's  frt}ntal  barrier  performance 
enough  to  necessitate  retesting  to 
recertify  the  vehicles  to  Standard  No. 
208.  The  agency  explained  in  the  July 
1992  final  rule  that  it  does  not  consider 
it  likely,  for  LTV's  in  general,  that  the 
addition  of  side  door  beams  would 
increase  HIC  in  Standard  No.  208 
testing.  However,  NHTSA  agreed  that 
the  test  data  presented  by  GM 
demonstrated  that  the  addition  of  side 
door  beams  may,  for  a  few  vehicles, 
sufficiently  affect  HIC  that  further 
redesign  is  necessary  to  ensure  that  the 
vehicles  continue  to  meet  Standard  No. 
208.  See  57  FR  30919-20. 

NHTSA  adopted  the  brief  phase-in  as 
a  result  of  the  issue  raised  by  GM.  The 
agency  concluded  that  the  phase-in 
would  provide  sufficient  flexibility  to 
cover  the  possibiUty  that  the 
compliance  of  a  few  LTV's  with 
Standard  No.  208  could  be  affected  by 
the  addition  of  side  door  beams  and 
therefore  need  further  redesign.  See  57 
FR  30920. 

The  final  stage  manufacturers 
received  the  same  amount  of  additional 
leadtime  as  GM  and  the  other 
incomplete/single  stage  manufacturers. 
(As  discusses  above,  the  final-stage 
manufacturers  in  fact  received 
additional  leadtime  for  a  much  larger 
number  of  vehicles,  given  the  phase-in 
exclusion.)  Therefore,  this  concern  has 
already  been  addressed  by  the  agency.  If 
any  of  the  final  stage  manufacturers 
which  adds  or  alters  side  doors  finds 
that  the  change  affects  the  vehicle's 
compliance  with  Standard  No.  208.  the 
July  1992  final  rule  provides  the 
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additional  leadtime  that  is  needed  to 
make  the  additional  design  changes 
necessary  to  ensure  compliance  with 
both  Standard  No.  208  and  Standard  No. 
214. 

For  the  reasons  discussed  above, 
NHTSA  has  concluded  that  RVIA  has 
not  demonstrated  any  need  for 
additional  leadtime  for  final  stage 
manufacturers  to  comply  with  the 
newly  extended  requirements  of 
Standard  No.  214.  Accordingly.  NHTSA 
denies  RVIA's  petition. 

Issued  on  April  5, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-8795  Filed  4-14-93;  8:45  am] 
Biuma  cooe  49iq-«»-«i 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 
[Docket  No.  920780-2180] 

Sea  Turtle  Conservation;  Shrimp 
Trawling  Requirements 

agency:  National  Marine  Fisheries 
Service  [NMFS).  NOAA.  Commerce. 
action:  Turtle  excluder  device 
exemption. 

summary:  NMFS  will  allow  hmiting  tow 
times  to  S5  minutes  or  less  as  an 
alternative  to  the  requirement  to  use 
turtle  excluder  devices  (TEDs)  by 
shrimp  trawlers  in  a  small  area  off  the 
coast  of  North  Carohna  for  30  days.  This 
area  seasonally  exhibits  high 
concentrations  of  brown  algae. 
Diclyopteris  sp..  and  a  red  alga, 
Halymenia  sp.,  that  makes  trawling  with 
TEDs  impracticable.  Shrimp  inhabit  the 
algae,  and  fishermen  harvest  the  algae  to 
catch  the  shrimp  within.  TEDs  are 
impractical  because  they  clog  or  exclude 
a  large  portion  of  the  algae.  limiting 
tow-times  to  55  minutes  will  allow 
fishermen  to  harvest  shrimp  efficiently 
and  will  maintain  adequate  protection 
for  sea  turtles  in  this  area.  NMFS  vdll 
monitor  the  situation  to  ensure  there  is 
adequate  protection  for  sea  turtles  in 
this  area  when  tow  time  limits  are 
allowed  In  heu  of  TEDs,  and  to 
determine  whether  algal  concentrations 
continue  to  make  TED  use 
impracticable. 

DATES:  This  rule  is  effective  from  April 
12. 1993  through  May  12, 1993. 
ADDRESSES:  Comments  on  the 
collection-of-information  requirement  in 
this  action  should  be  directed  to  the 
Office  of  Protected  Resources,  NMFS, 


1335  East-West  Highway,  Silver  Spring, 
MD  20910,  Attention:  Phil  Williams, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington, 
DC  20503,  Attention;  Desk  Officer  for 
NOAA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phil  WilUams,  NMFS  National  Sea 
Turtle  Coordinator  (301/713-2322)  or 
Charles  A.  Oravetz,  Chief.  Protected 
Species  Program,  Southeast  Region. 
NMFS,  (813/893-3366). 

SUPPLEMENTARY  INFORMATION: 
Background 

All  sea  turtles  that  occur  in  U.S. 
waters  are  listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA),  U.S.C.  1531 
et  seq.  Incidental  capture  by  shrimp 
trawlers  has  been  documented  for  five 
species  of  sea  turtles  that  occur  in 
offshore  waters  of  North  Carolina. 
Under  the  sea  turtle  conservation 
regulations  at  50  CFR  parts  217  and  227. 
as  of  January  1, 1993,  all  shrimp 
trawlers,  regardless  of  length,  in 
offshore  waters  of  the  Atlantic  Area, 
including  off  North  Carolina,  are 
required  to  use  approved  TEDs  in  trawls 
year-round,  with  a  few  exceptions  not 
applicable  to  this  rule. 

Under  50  CFR  227.72(e)(3)(ii).  the 
Assistant  Administrator  for  Fisheries. 
NOAA  (Assistant  Administrator),  may 
allow  compliance  with  tow-time 
restrictions  as  an  alternative  to  the  TED 
requirement  if  he/she  determines  that 
the  presence  of  algae,  seaweed,  debris  or 
other  special  environmental  conditions 
in  a  particular  area  make  trawling  with 
TED-equipped  nets  impracticable. 

Special  Environmental  Conditions 

Since  the  TED  regulations  were 
implemented  in  offshore  waters,  a  group 
of  approximately  40  shrimp  fishermen 
operating  in  a  Umited  area  off  North 
Carolina  have  complained  that  they 
cannot  economically  harvest  shrimp 
with  TEDs  installed  because  of  high 
concentrations  of  algae.  The  area  in 
question  is  approximately  30  nautical 
miles  (nm)  long,  between  Rich  Inlet. 
North  Carolina  (34°17.6'N.  latitude)  and 
Browms  Inlet.  North  Carolina  (34°35.7'N. 
latitude),  extending  offshore  1  nm.  The 
Assistant  Administrator  has  found  that, 
at  various  times  through  the  year, 
trawling  with  TED-equipped  nets  in  this 
area  was  impracticable.  Accordingly,  in 
a  series  of  rules  and  notices  (57  FR 
33452,  July  29,  1992;  57  FR  40859, 
September  8, 1992;  57  FR  45986. 
October  6.  1992;  57  FR  52735. 
November  5. 1992;  57  FR  57968. 
December  8. 1992).  the  use  of  tow  times 
as  an  alternative  to  the  use  of  TEDs  has 


been  authorized  in  this  area.  A  full 
descnption  of  the  environmental 
conditions,  attempts  to  develop  TEDs 
that  would  be  practicable  in  the  area, 
the  specific  tow  times  required,  and  the 
results  of  NMFS'  continuing  review  of 
the  tow-time  alternative  in  this  area  are 
contained  in  those  rules  and  notices  and 
are  not  repeated  here. 

NMFS  has  determined  that  the 
environmental  conditions  in  the 
restricted  area  continue  to  render  TED 
use  impracticable.  Therefore,  the 
Assistant  Administrator  extends  the 
authorization  to  use  restricted  tow 
times,  as  an  alternative  to  the 
requirement  to  use  TEDs.  in  the  North 
Carolina  restricted  area. 

This  action  reinitiates  for  30  days,  the 
pohcies  and  procedures  that  had  been 
in  effect  from  July  29, 1992  through 
January  1. 1993.  under  previous  rules 
and  notices.  Specifically,  all  shrimp 
trawlers  in  the  North  Carohna  restricted 
area  from  April  12. 1993  through  May 
12, 1993  are  authorized,  as  an 
alternative  to  the  otherwise  required  use 
of  TEDs.  to  limit  tow  times  to  55 
minutes.  This  action  provides  fishermen 
in  the  North  Carolina  restricted  area 
with  immediate  relief  from  having  to 
comply  with  an  impractical  TED-use 
requirement,  while  comments  are  being 
received  on  a  proposed  rule  that  would 
amend  50  CFR  parts  217  and  227  to 
provide  permanent  relief  The  tow-time 
limit  and  other  requirements  imposed 
by  this  action  will  provide  adequate 
protection  for  endangered  and 
threatened  sea  tvirtles  in  the  North 
Carolina  restricted  area. 

Comments  on  Previous  Interim  Rules 
and  Notices 

Only  two  comments  have  been 
received  to  date  on  the  various  past 
actions  allowing  compliance  with 
restricted  tow  times  in  the  North 
Carolina  restricted  area.  The  Center  for 
Marine  Conservation  (CMC)  and  the 
U.S.  Fish  and  WildUfe  Service  (USFWS) 
raised  five  primary  concerns:  (1) 
Compliance  with  tow  times  would  be 
difficult  to  monitor;  (2)  the  TED 
exemption  establishes  a  bad  precedent; 
(3)  as  little  as  20-30  minutes  of  forced 
submergence  may  cause  significant 
stress  to  sea  turtles;  (4)  the  proximity  of 
the  TED  exemption  area  to  turtle  nesting 
beaches  could  impact  nesting  and 
hatchling  sea  turtles;  and  (5)  NMFS 
should  have  100  per  cent  observer 
coverage  on  board  vessels  to  assess  the 
authorized  level  of  incidental  take  of 
turtles. 

NMFS  Response 

Compliance  with  tow-time 
restrictions  has  not  proven 
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unreasonably  difficult  to  monitor. 
NMFS  and  the  Coast  Guard  did 
encounter  some  initial  diffioilty  with 
vessel  enforcement  because  Coast  Guard 
cutters  are  highly  visible;  however,  both 
NMFS  and  North  Carolina  Division  of 
Marine  Fisheries  (NCDMF)  enforcement 
personnel  have  been  able  to  monitor 
effectively  the  area  from  adjacent 
beaches.  An  October  20, 1992,  report 
from  NCDMF  stated  that  beach 
observation  proved  to  be  most  eHective 
because  it  enabled  the  enforcement 
cfficers  to  time  the  vessels  without  the 
vessel  operators'  knowledge.  To  date, 
NCDMF  has  conducted  approximately 
230  hours  of  observations  in  this  area 
and  has  written  only  one  warning  and 
issued  no  citations. 

NMFS  does  not  believe  that  this  or 
previous  exemptions  establish  a  bad 
precedent  for  potential  future  demands 
l.y  shrimpers  in  North  Carolina  or 
elsewhere,  since  potential  exemptions 
are  contingent  upon  their  not 
jeopardizing  the  survival  of  sea  turtles. 
NMFS  received  similar  requests  for  TED 
exemptions  in  the  Gulf  of  Mexico  after 
Hurricane  Andrew.  NMFS  allowed  a 
TED  exemption  in  a  specific  area  off  the 
coast  of  Louisiana  where  an 
accumulation  of  debris  resulting  from 
the  hurricane  made  fishing  with  TEDs 
temporarily  impracticable.  A  30-day 
notice  allowing  the  use  of  limited  tow 
times  in  heu  of  TEDs  in  a  Umited  area 
of  Louisiana  was  issued  on  September  4, 
1992  (57  FR  41703).  NMFS  monitored 
the  area  for  the  presence  of  debris 
during  the  30-day  period  and  when  the 
debris  problem  abated,  the  notice 
expired. 

CMC's  concern  for  potential  increased 
stresses  (resulting  in  death)  to  sea  turtles 
because  of  20-30  minutes  of  forced 
submergence  appears  to  be  imfounded 
with  respect  to  this  exemption.  No 
turtles  have  been  reported  captured  and 
only  five  have  stranded  to  date  within 
the  restricted  area  from  August  1 
through  December  31,  1992.  the  period 
during  which  the  tow-time  alternative 
was  previously  authorized.  NMFS 
believes  that  biacause  of  the  lack  of 
observer-documented  takes,  the 
observed  compliance  with  tow-time 
restrictions  by  shrimpers  in  the  North 
Carolina  restricted  area,  the  dayUght 
nature  of  the  fishery,  and  the  relatively 
few  fishermen  participating  in  this 
fishery,  it  is  unlikely  that  these 
strandings  are  related  to  the  exemption 
proCTam. 

Likewise,  NTvfFS  agrees  with  USFWS' 
comment  that  an  observer  on  board  each 
vessel  using  tow  times  as  a  preferable 
means  of  monitoring  the  incidental  take 
of  turtles.  However.  NMFS  does  not 
beUeve  that  full  observer  coverage  is 


necessary  because  of  the  low  number  of 
stranded  turtles  when  exemptions  were 
in  effect  and  the  absence  of  any 
observed  or  reported  captures  or 
mortalities  of  turtles. 

Finally,  CMC's  concern  for  increased 
adverse  impacts  to  nesting  and 
hatchling  sea  turtles  is  not  supported 
based  on  catch  and  stranding 
information.  NMFS's  previous  TED 
exemption  actions  have  not  been  in 
effect  during  peak  nesting  periods. 

Sea  Turtle  Conservation  Measures 

Shrimp  trawlers  in  the  North  Carolina 
restricted  area  may  restrict  tow  times  to 
55  minutes  or  less  as  an  alternative  to 
the  requirement  to  use  TEDs.  Tlie 
"North  Carolina  restricted  area"  is  that 
portion  of  the  offshore  waters  between 
Rich  Inlet,  North  Carolina,  (34'17.6'  N. 
latitude)  and  Brovwis  Inlet.  North 
Carolina.  (34''35.7'  N.  latitude),  the 
inner  boundeiry  of  which  is  the  72 
COLREGS  demarcation  Une 
(International  Regulations  for 
Preventing  Collisions  at  Sea.  1972)  and 
the  outer  boundary  of  which  is  the  1  nm 
seaward  of  that  line. 

The  55-minute  tow-time  limitation 
will  allow  at  least  40  minutes  bottom- 
time  for  trawling.  A  55-minute  tow  time 
has  also  been  determined  to  constitute 
an  acceptable  hmit  for  forced 
submergence  of  sea  turtles  in  shrimp 
trawls,  and  the  more  restricted  tow  time 
facilitates  enforcement.  The  National 
Academy  of  Sciences  report.  "Decline  of 
the  Sea  Turtles:  Causes  and 
Prevention,"  provided  guidance  on 
effects  of  tow  times  on  sea  turtles.  The 
report  concluded  that  tow  times  of  40 
minutes  in  summer  months  and  60 
minutes  during  winter  months  would 
provide  protection  comparable  to  that 
afforded  by  TEDs.  Thus,  a  tow-time 
limit  of  55  minutes  appears  to  be  an 
effective  alternative  to  mandatory  TED 
use  and  should  provide  comparable 
protection  for  sea  turtles  provided  that 
trawlers  not  using  TEDs  comply  with 
the  limit.  The  owner  or  operator  of  a 
shrimp  trawler  trawling  in  the  North 
Carolina  restricted  area  must  register 
with  the  Southeast  Regional  Director. 
NMFS.  by  telephoning  at  813/893-3141. 
The  following  information  is  requested: 
(1)  The  name  and  official  number  of  the 
vessel:  (2)  the  time  and  date  of  the 
telephone  registration;  the  number  of 
the  state  permit  authorizing  fishing  in 
the  restricted  area;  (3)  the  dates  trawUng 
operations  in  the  North  Carolina 
restricted  area  are  expected  to  be 
conducted;  and  (4)  if  the  owner  or 
operator  intends  to  trawl  in  the  North 
Carolina  restricted  area  using  the  55- 
minute  limited  tow-time  option,  a 
statement  to  that  effect 


If  required  by  the  Assistant 
Administrator,  or  his  designee,  the 
owner  and  operator  of  a  shrimp  trawler 
trawling  in  the  North  Carolina  restricted 
area  must  carry  a  NMFS-approved 
observer.  The  observer  will  monitor 
compliance  with  required  conservation 
measures,  including  restricted  tow 
times,  and  resuscitation  of  captured 
turtles  in  accordance  with  50  CFR 
227.72(e)(l){i). 

Any  person  who  does  not  comply 
with  any  requirement  in  this  action  is  in 
violation  of  50  CFR  227.72(e)(3). 

Additional  Sea  Turtle  Conservation 
Measures 

The  Assistant  Administrator,  at  any 
time  during  the  effectiveness  of  this 
action,  may  modify  the  required 
conservation  measures  through 
notification  in  the  Federal  Register,  if 
necessary,  to  ensure  adequate  protection 
of  endangered  and  threatened  sea 
turtles.  Under  this  procedure,  the 
Assistant  Administrator  will  impose  any 
necessary  additional  or  more  stringent 
measures,  including  requiring  more 
restrictive  tow  times  or  synchronized 
tow  times,  if  the  Assistant 
Administrator  determines  that  there  is 
insufficient  compliance  with  the 
required  conservation  measures,  that  the 
conservation  measures  are  inadequate  to 
protect  sea  tiutles,  or,  that  compliance 
cannot  be  monitored  effectively. 
Likewise,  conservation  measures  may  be 
modified  if  the  incidental  take  level  of 
sea  turtles,  established  by  the  biological 
opinion  written  for  this  action  xmder 
section  7  of  the  ESA.  is  reached.  That 
level  is  one  lethal  take  of  a  Kemp's 
ridley.  green,  hawksbill,  or  leathcrback 
turtle;  or  two  lethal  takes  of  loggerhead 
turtles. 

The  Assistant  Administrator  may 
terminate  this  exemption  for  the  North 
Carolina  restricted  area  if  the  incidental 
take  level  is  reached,  if  conditions  do 
not  make  trawUng  with  TEDs 
impracticable,  or  if  conditions  do  not 
allow  adequate  enforcement  of  the  tow- 
time  alternative.  NMFS  will  monitor 
algal  concentrations  regularly  in  the 
restricted  area  to  evaluate  the  need  for 
continued  TED  exemption  for  this  local 
fishery.  Finally,  the  Assistant 
Administrator  may  terminate  this 
exemption  for  the  North  CaroUna 
restricted  area,  if  shrimpers  refuse  to 
accept  observers  when  requested  to  do 
so  and  the  level  of  ol>server  coverage  is 
insufficient  to  adequately  monitor 
incidental  take.  The  Assistant 
Administrator  may  take  such  action,  for 
these  or  other  reasons,  as  appropriate,  at 
any  time.  Notification  will  be  published 
in  the  Federal  Register  announcing  any 
additional  sea  turtle  conservation 
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measures  or  the  termination  of  the  tow 
time  option  in  the  North  CaroHna 
restricted  area. 

Qassificfation 

The  Assistant  Administrator  has 
determined  that  this  action  is  necessary 
to  provide  reHef  from  an  impractical 
TED-use  requirement,  while  providing 
adequate  protection  for  listed  sea 
turtles,  and  while  comments  are  being 
received  for  the  proposed  rule  that 
would  amend  50  CTR  parts  217  and  227 
to  allow  for  a  permanent  tow-time 
allowance  in  the  North  Carolina 
restricted  area.  It  is  anticipated  that  this 
action  will  be  extended  for  one  or  two 
additional  30-day  periods  to  allow 
completion  of  the  permanent 
rulemaking.  This  action  is  consistent 
with  the  ESA  and  other  applicable  law. 
This  action  does  not  require  a  regulatory 
impact  analysis  under  E.0. 12291. 
because  it  is  not  a  major  rule. 

Because  neither  section  553  of  the 
Administrative  Procedure  Act  (APA) 
nor  any  other  law  requires  that  general 
notice  of  proposed  rulemaking  be 
published  for  this  action,  under  section 
603(b)  of  the  Regulatory  Flexibility  Act. 
an  initial  Regulatory  Flexibility 
Analysis  is  not  required. 

The  Assistant  Administrator  prepared 
an  environmental  assessment  (EA)  for 


the  final  rule  pubhshed  on  E)ecember  4. 
1992.  (57  FR  57348).  the  interim  final 
rule  published  on  September  8, 1992, 
(57  FR  40861).  the  two  previous  interim 
final  rules  implementing  this  TED 
exemption  program  (57  FR  33452,  July 
29,  1992;  and  57  FR  40859,  September 
8, 1992),  and  the  notice  actions  (57  FR 
45986,  October  6,  1992),  (57  FR  52735. 
November  5, 1992)  and  (57  FR  57968, 
December  8, 1992)  which  continued  the 
exemption  through  January  2,  1993.  An 
EA  prepared  for  this  action  concludes 
that,  with  specified  mitigation 
measures,  this  action  would  have  no 
significant  impact  on  the  human 
environment. 

This  action  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act,  namely, 
requests  for  registration  to  trawl  in  the 
North  Carolina  restricted  area.  This 
collection  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  0MB  control  number 
0648-0267. 

The  public  reporting  burden  for  this 
collection-of-information  is  estimated  to 
average  7  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  collection-of-information. 
Comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection-of-information,  including 
suggestions  for  reducing  this  burden, 
may  be  sent  to  NMFS  and  OMB  (see 
ADDRESSES). 

The  Assistant  Administrator, 
pursuant  to  section  553(b}(B)  of  the 
APA,  finds  there  is  good  cause  to  take 
this  action  on  an  immediate  basis  and 
that  it  is  impracticable  and  contrary  to 
the  public  interest  to  provide  advance 
notice  and  opportunity  for  comment. 
Failure  to  implement  temporary 
measures  immediately  would  result  in 
fishermen  not  being  able  to  catch 
shrimp  as  efficiently  as  possible  in  the 
North  Carolina  restricted  area,  while 
still  protecting  endangered  and 
threatened  sea  turtles.  Because  this 
action  relieves  a  restriction  (the 
requirement  to  use  TEDs),  under  section 
553(d)(1)  of  the  APA,  this  rule  is  being 
made  immediately  effective. 

Dated:  April  12. 1993. 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-8845  Filed  4-12-93;  1:15  pmj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Summary  Notice  Na  PR-«3-7] 

Petition  for  Rulemalcing;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaldng  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Fxirsuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  June  11, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence 

Avenue,  SW..  Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  91 50, 
FAA  Headquarters  Building  (FOB  IDA). 
800  Independence  Ave..  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


FOR  FURTHER  INFORMATION  CONTACT: 

D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC  on  April  6, 1993. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Rulemaking  Petitions 

Docket  No.:  25323 

Petitoner  Aviation  Consumer  Action 
Project 

Section  of  the  FAR  Affected:  14  CFR 
Part  121 

Description  of  Rule  Change  Sought/ 
Disposition:  To  require  that  air  carrier 
airplanes  provide  every  passenger 
with  protective  breathing  equipment 
in  the  event  of  an  in-flight  or  post- 
crash  fire. 

Denial,  March  23,  1993 

|FR  Doc.  93-8837  Filed  4-14-93;  8:45  am] 
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14  CFR  Part  39 
[Docket  No.  92-ANE-15] 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  Turt)ofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Proposed  rule;  reopening  of 
comment  period. 

SUMMARY:  This  notice  reopens  the 
comment  period  for  Notice  of  Proposed 
Rulemaking  (NPPuM)  Docket  No.  92- 
ANE-15.  In  that  notice,  the  FAA 
proposed  to  require  installation  of 
improved  high  pressure  turbine  (HPT) 
containment  hardware  on  certain  Pratt  & 
Whitney  (PW)  JT8D-200  series  turbofan 
engines.  The  reopening  of  the  comment 
period  is  prompted  by  a  Petition  to 
Reopen  the  Comment  Period  from  the 
Air  Transport  Association  of  America 
(ATA)  requesting  the  comment  period 
be  reopened  for  an  additional  60  days  to 
allow  additional  evaluation  by  the 
manufacturer  and  operators  of 
alternatives  to  the  proposed  engine 
containment  program.  This  action  will 


afford  all  interested  persons  an 
additional  opportunity  to  comment  on 
this  proposed  airworthiness  directive. 
DATES:  Comments  must  be  received  by 
June  14, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
92-ANE-15, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299.  Comments  may  be  inspected  at 
this  location  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  Publications 
Department.  400  Main  St..  East  Hartford. 
Connecticut  06108.  This  information 
may  be  examined  at  the  FAA.  Office  of 
Assistant  Chief  Counsel,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Golinski,  Engine  Certification  Office, 
ANE-140,  FAA,  New  England  Region, 
Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803-5299,  telephone 
(617)  273-7121;  fax  (617)  270-2412. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
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proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ANE-15."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NTRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  92-ANE-15.  12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

Discussion:  On  November  19,  1992, 
the  FAA  issued  Notice  of  proposed 
rulemaking  (NPRM)  Docket  No.  92- 
ANE-15,  which  proposed  installation  of 
improved  high  pressure  turbine  (HPT) 
containment  hardware  on  certain  Pratt  & 
Whitney  (PW)  JT8D-200  series  turbofan 
engines.  The  Air  Transport  Association 
of  America  (ATA)  submitted  a  Petition 
fr)r  Reopeoing  of  the  Comment  Period  to 
the  FAA  to  extend  the  comment  period 
an  additional  60  days  to  allow  ATA 
members  an  additional  opportunity  to 
comment  on  the  AD.  ATA  also 
requested  a  meeting  between  ATA 
members,  Ihe  manufacturer  and  the 
FAA  to  discuss  alternatives  to  the 
engine  containment  program  proposed 
in  the  NPRM.  The  ATA  has  advised  the 
FAA  that  PW  is  currently  working  with 
an  ATA  member  on  preparing  and 
reviewing  a  risk  analysis  that  addresses 
those  alternatives  to  the  engine 
containment  program. 

The  FAA  concurs  with  extending  the 
comment  period.  This  document 
reopens  ll^e  comment  period  for  an 
additional  60  days.  The  FAA  does  not 
concur  with  ATA's  request  for  a  meeting 
with  industry  representatives  and  ATA 
members  at  this  time.  However,  the 
FAA  will  reconsider  the  need  to  hold  a 
public  hearing  based  on  the  results  of 
further  information  gathered  from  the 
manufacturer  and  comments  received 
during  the  additional  comment  period. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States.jor  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amanitod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Pratt  &  Whitney:  Docket  No.  92-ANE-15. 

Applicability:  Pratt  &  Whitney  (PW)  Model 
JT8D-209,  -217,  -217A,  -217C,  and  -219 
turbofan  engines,  as  listed  in  paragraph  1(a) 
of  PW  Alert  Service  Bulletin  (ASB)  No.  6053, 
Revision  4,  dated  September  11, 1992, 
installed  on  but  not  limited  to  McDonnell 
Douglas  MD80  and  Boeing  727  series  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  aircraft  resulting 
from  uncontained  engine  debris  following  a 
high  pressure  tuihine  (HPT)  shaft  fracture, 
accomplish  the  following: 

(a)  At  the  next  shop  visit  after  the  effective 
date  of  this  AD,  but  not  later  than  January  1 , 
1998,  install  the  improved  HPT  containment 
hardware  described  in.  and  in  accordance 
with  the  Accomplishment  Instructions  of, 
PW  ASB  No.  6053,  Revision  4,  dated 
September  11, 1992.  Previous  installation  of 
HIT  containment  hardware  done  in 
accordance  with  PW  ASB  No.  6053,  dated 
November  7, 1991.  Revision  1.  dated 
February  3, 1992,  Revision  2,  dated  March 
31.  1992.  and  Revision  3.  dated  May  15. 
1992.  are  considered  an  alternate  method  of 
compliance  to  this  AD. 


(b)  For  tlie  purpose  of  this  AD.  a  shop  visit 
is  defined  as  an  engine  removal  where  engine 
maintenance  entails  separation  of  pairs  of 
mating  engine  flanges  or  the  removal  of  a 
disk,  hub.  or  spool. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  Ihe  Engine 
Certification  Office. 

(d)  Sftecial  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington.  Massachusetts,  on 
February  26, 1993. 

Mark  C  Fulnier, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  93-8835  Filed  4-14-93:  8:45  am) 
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14  CFR  Part  39 
[Docksl  No.  92-ANE-07] 

Airworthiness  DIrsctives;  Precision 
Airmotive  (Fonneriy  Facet  Aerospace 
Products  and  Marvel-Schebler) 
Carburetors 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  notice  revises  an  earlier 
proposed  airworthiness  directive  (AD), 
applicable  to  Precision  Airmotive 
(formerly  Facet  Aerospace  Products  and 
Marvel-Schebler)  Model  MA-3A.  MA- 
3PA.  MA-3SPA.  and  MA-4SPA 
carburetors,  that  would  have  required 
removing  the  two-piece  vent uri  from  the 
affected  carburetors  and  replacing  it 
with  a  one-piece  venturi.  That  proposal 
was  prompted  by  reports  of  accidents, 
incidents,  and  ser\'ice  difficulty  reports 
involving  loose  or  missing  components 
of  two-piece  Venturis.  This  action 
revises  the  proposed  rule  by  requiring 
inspection  of  the  carburetors  for  a  loo.se 
or  missing  primary  venturi  at  each 
annual  inspection.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
prevent  disruption  of  fuel  flow  to  the 
engine  resulting  in  engine  power  loss,  or 
engine  failure. 

DATES:  Comments  must  be  received  by 
June  14,  1993. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  OfHce  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
92-ANE-07, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299.  Comments  may  be  inspected  at 
this  location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Precision  Airmotive  Corporation.  3220 
100th  St.  SW,  Bldg  E,  Everett. 
Washington  98204.  This  information 
may  be  examined  at  the  FAA,  New 
England  Region.  Office  of  the  Assistant 
Chief  Counsel,  12  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
A.  Regimbal,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
ANM-140S.  FAA,  Northwest  Mountain 
Region,  1601  Lind  Avenue,  SW,  Renton, 
Washington  98055-4056,  (206)  227- 
2687;  fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  E)ocket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 

Proposals  contained  in  this  notice  may 
B  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ANE-07."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-ANE-07, 12  New 
England  Executive  Park,  Burlington, 
Massachusetts  01803-5299. 

Discussion:  A  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
to  add  an  airworthiness  directive, 
applicable  to  Precision  Airmotive 
(formerly  Facet  Aerospace  Products  and 
Marvel-Schebler)  Model  MA-3A,  MA- 
3PA,  MA-3SPA,  and  MA-4SPA 
carburetors,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  June  2, 1992  (57  FR 
23169).  That  NPRM  would  have 
required  removing  the  two-piece  venturi 
from  the  carburetor  and  replacing  it 
with  a  one-piece  venturi.  The  proposed 
AD  would  have  also  required  diat  the 
data  plate  be  specifically  marked  with  a 
"V"  to  indicate  compliance  with  the 
AD.  That  NPRM  was  prompted  by 
reports  of  9  accidents,  5  incidents,  and 
26  service  difficulty  reports  involving 
loose  or  missing  components  of  two- 
piece  Venturis  on  Precision  Airmotive 
(formerly  Facet  Aerospace  Products  and 
Marvel-Schebler)  Model  MA-3A,  MA- 
3PA,  MA-3SPA,  and  MA-4SPA 
carburetors.  That  condition,  if  not 
corrected,  could  result  in  disruption  of 
fuel  flow  to  the  engine  resulting  in 
engine  power  loss,  or  engine  failure. 

Since  the  issuance  of  that  NPRM,  the 
FAA  received  a  comment  suggesting  a 
one  time  inspection  of  the  two-piece 
venturi  for  looseness,  followed  by 
mandatory  replacement  with  a  one- 
piece  venturi  at  the  next  overhaul.  As  a 
result  of  that  comment  the  FAA 
consulted  with  the  manufacturer  and 
determined  that  an  interim  inspection 
performed  at  each  annual  inspection 
would  increase  the  level  of  safety  in  the 
fleet  and  would  place  only  a  minimal 
additional  burden  on  operators. 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  FAA  estimates  that  100,000 
carburetors  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  and  that  it  would  take 
approximately  6  work  hours  per 
carburetor  to  accomplish  the  proposed 
actions.  The  average  labor  rate  is  $55 
per  work  hour.  Required  parts  would 
cost  approximately  $325  per  carburetor. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $65,500,000. 


The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  EXDT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Precision  Airmotive  Corporation:  Docket  No. 
92-ANE-07. 

Applicability:  Precision  Airmotive 
(formerly  Facet  Aerospace  Products  and 
Marvel-Schebler)  Model  MA-3A.  MA-3PA, 
MA-3SPA,  and  MA-4SPA  carburetors 
installed  on  but  not  limited  to  Textron 
Lycoming  Model  0-235.  O-290,  and  O-320 
series  engines,  and  Teledyne  Continental  A- 
65.  A-75.  C-75,  C-85,  C-90,  C-115,  C-125, 
C-145. 0-200.  and  0-300  series  engines 
installed  on  but  not  limited  to  nonnally 
aspirated  piston  engine  powered  aircraft 
manufactured  by  Cessna.  Piper.  Beechcraft, 
and  Mooney. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  disruption  of  fuel  flow  to  the 
engine  resulting  in  engine  power  loss,  or 
engine  failure,  accomplish  the  following: 

(a)  At  the  next  annual  inspection  after  the 
effective  date  of  this  AD.  inspect  the 
carburetor  to  determine  if  a  two-piece  venturi 
is  installed.  Carburetors  that  have  the  letter 
"V"  stamped  or  etched  on  the  lower  portion 
of  the  data  plate,  or  that  have  a  black 
Precision  Airmotive  data  plate,  already 
contain  a  one-piece  venturi  and  do  not 
require  further  action. 

(1]  If  a  two-piece  venturi  is  installed,  at 
each  annual  inspection  after  the  effective 
date  of  this  AD.  inspect  the  carburetor  to 
determine  If  the  primary  venturi  is  loose  or 
missing.  If  either  of  these  conditions  is 
found,  prior  to  further  flight,  repair  the 
carburetor  by  installing  a  one-piece  venturi 
in  accordance  with  the  Accomplishment 
Instructions  of  Precision  Airmotive  Service 
Bulletin  (SB)  No.  MSA-2.  Revision  1.  dated 
Novemberll.  1991. 

(2)  At  the  next  carburetor  removal  for 
overhaul  or  repair,  but  not  later  tlian  48 
months  af^er  the  effective  date  of  this  AD, 
whichever  occurs  first,  if  a  two-piece  venturi 
is  installed,  replace  with  a  one-piece  venturi 
in  accordance  with  the  Accomplishment 
InstructioBS  of  Precision  Airmotive  SB  No. 
MSA-2,  Revision  1.  dated  November  11, 
1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  apercved  by  the  Manager,  Seattle 
.Aircraft  Certification  Office.  The  request 
shouid  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Se.attle  AiBcrafl  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approvad  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  firom  the  Seattle 
Aircraft  Certification  Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
March  19,1993. 

Jack  A.  SaU, 

Manager,  Sligine  and  Propeller  Directorate, 

Aircraft  Certification  Service 

IFR  Doc.  93-8836  Filed  4-14-93:  8:45  am) 
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14CFRPart71 

(Airspace  Docket  No.  93-AEA-02] 

Proposed  Alteration  of  Transition 
Area;  Dunklric,  NY 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would 
revise  the  existing  700  foot  Transition 


Area  at  Dunkirk,  NY,  to  provide 
additional  controlled  airspace  to  contain 
IFR  operations  conducted  to  and  from 
the  Angola  Airport,  Angola,  NY.  This 
proposed  action  is  deemed  necessary 
due  to  the  development  of  a  new 
instrument  approach  procedure  (LAP)  to 
the  Angola  Airport,  Angola.  NY.  TTie 
development  of  this  lAP  was  the  result 
of  a  separate  non-rulemaking  proposal 
(airspace  study  number  92-AEA-035- 
NR). 

DATES:  Comments  must  be  received  on 
or  before  May  15.  1993. 
ADDRESSES:  Send  comments  on  tlie  rule 
in  triplicate  to:  John  W.  Kies.  Acting 
Manager,  System  Management  Branch. 
ARA-530,  Docket  No.  93-AEA-02. 
F.A.A.  Eastern  Region.  Fitzgerald 
Federal  Building  #111,  John  F.  Kennedy 
Int'l  Airport,  Jamaica,  NY  11430. 

The  omcial  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  AEA-7,  F.A.A.  Eastern  Region, 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  International  Airport, 
Jamaica,  New  York  11430. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  System  Management  Branch, 
AEA-530.  F.A.A.  Eastern  Region. 
Fitzgerald  Federal  Building  #111,  John 
F.  Kennedy  hitemational  Airport. 
Jamaica.  NY  11430. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  L.  Brewington,  Designated 
Airspace  Specialist.  System 
Management  Branch,  AEA-530,  F.A.A. 
Eastern  Region.  Fitzgerald  Federal 
Building  #111,  John  F.  Kennedy 
International  Airport.  Jamaica.  New 
York  11430;  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data.  view5 
or  argumentr  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  tlie  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AEA-02".  The  postcard  will  be  date/ 


time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7, 
F.A.A.  Eastern  Region,  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  NY 
11430.  Communications  must  identify 
the  notice  number  of  this  NTRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revise  the  existing  700  foot  Transition 
Area  at  Dunkirk,  NY.  due  to  the 
development  of  a  new  lAP  to  the  Angola 
Airport,  Angola,  NY.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Transition 
Areas  are  published  in  Section  71.181  of 
FAA  Order  7400.7A  dated  November  2, 
1992.  and  effective  November  27. 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Transition  Area  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  tliat  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequeift  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore;  (1)  Is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"sig-Tificant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that,  when  promulgated,  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiecta  in  14  CFR  Part  71 

Aviation  safety,  Incorporation  by 
reference.  Transition  areas. 

The  Propoeed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autliority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  B.0. 10854;  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [AiTMnded] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A. 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  eH'ective 
November  27, 1992.  is  amended  as 
follows: 

Section  71.181    Transition  Areas. 


AEA  NY  TA  Dunkirk.  NY  [ReviMd] 

Chautauqua  County/Dunkirk  Airport, 
Dunkirk.  NY  (lat.  4r29'36"N.,  long. 
79»16'19''  W.) 

Dunkirk  VORTAC  NY  (lat.  42''29'26''  N.. 
long.  79*1 6'2r'W.) 

Angola  Airport,  NY  (lat.  42"39'26"  N.,  long. 
78'59'26''W.) 

That  airspace  extending  upward  frcm 
700  feet  above  the  surface  within  a  6.6- 
mile  radius  of  the  Chautauqua  County/ 
Dunkirk  Airport  and  within  an  11.8- 
mile  radius  of  the  Chautauqua  County/ 
Dunkirk  Airport  extending  clockwise 
from  a  022°  to  a  232°  bearing  from  the 
Chautauqua  County/Dimkirk  Airport 
and  withih  a  6.3-mile  radius  of  the 
Angola  Airport  and  that  airspace  within 
5.3  miles  northwest  of  the  051°  (T)  058° 
(M)  and  231°  (T)  238°  (M)  radials  of  the 
Dunkirk  VORTAC  extending  southwest 
from  the  6.3-mile  radius  to  9.9  miles 
southwest  of  the  VORTAC. 


Issued  in  Jamaica,  New  York,  on  March  30, 
1993. 

David  Sprague, 

Acting  Manager.  Air  Tragic  Division. 
{FR  Doc.  93-8842  Filed  4-14-93:  8:45  am] 
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INTERNATI0f4AL  TRADE 
COMMISSION 

19  CFR  Parts  201  and  207 

Rules  of  General  Application; 
Investigations  of  Whether  Injury  to 
Domestic  Industries  Results  From 
Imports  Sold  at  Less  Than  Fair  Value 
or  From  Subsidized  Exports  to  the 
United  States 

agency:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  Commission  is  proposing 
to  amend  its  regulations  to  address 
concerns  which  have  arisen  relating  to 
Commission  practice. 

The  amendments  provide,  in 
particular,  for  changes  in  the 
administrative  protective  order  (APO) 
breach  sanctions,  the  procedures  for 
conducting  APO  breach  investigations, 
the  filing  of  pre-hearing  briefs  and 
witness  statements,  closed  sessions  of 
Commission  hearings  in  title  VII 
investigations  and  investigations 
conducted  under  section  202  of  the 
Trade  Act  of  1974,  as  amended,  and  the 
procedures  for  considering  requests  for 
exemption  from  disclosure  under  APO 
of  business  proprietary  information  in 
title  Vn  investigations.  A  full 
description  of  the  proposed 
amendments  can  be  foimd  in  the 

Ereamble  to  the  rules  imder  the  section 
eading  "Explanation  of  the  Proposed 
Amendments  to  19  CFR  Parts  201  and 
207." 

DATES:  Comments  on  the  proposed  rules 
will  be  considered  if  received  on  or 
before  May  17, 1993. 

ADDRESSES:  A  signed  original  and  14 
copies  of  each  set  of  comments,  along 
with  a  cover  letter  addressed  to  Paul  R. 
Bardos,  Acting  Secretary,  should  be  sent 
to  the  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  room 
112,  Washington,  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  M.  Czako,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3093.  Hearing-impaired  persons  are 
advised  that  information  on  the  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
225-1810. 

SUPPtlMENTARY  INFORMATION:  Section 
335  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1335)  authorizes  the  Commission  to 
adopt  such  reasonable  procedures  and 
rules  and  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties. 


Commission  rules  ordinarily  are 
promulgated  in  accordance  with  the 
rulemaking  provisions  of  section  553  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.)  (APA),  which  entails 
the  following  steps:  (1)  Publication  of  a 
notice  of  proposed  rule  making;  (2) 
solicitation  of  public  comment  on  the 
proposed  rules;  (3)  Commission  review 
of  such  comments  prior  to  developing 
final  rules;  and  (4)  publication  of  the 
final  rules  thirty  days  prior  to  their 
effective  date.  See  5  U.S.C.  553.  This 
notice  of  proposed  rulemaking  is  the 
first  step  in  that  procedure. 

The  Commission  has  determined  that 
these  proposed  rules  do  not  meet  the 
criteria  described  in  section  1(b)  of 
Executive  Order  12291  (46  FR  13193, 
Feb.  17, 1981)  and  do  not  constitute  a 
major  rule  for  the  purposes  of  the  EO. 
The  amendments  are  not  subject  to  the 
filing  requirement  of  section  3(c)(3)  of 
the  EO.  Moreover,  in  accordance  with 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  note),  the  Commission  hereby 
certifies  pursuant  to  5  U.S.C.  605(b)  that 
the  proposed  rules  set  forth  in  this 
notice  are  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  This 
is  because  the  proposed  rules  constitute 
merely  clarifications  and  streamlining  of 
the  procedures  of  the  Commission. 

Explanation  of  the  Proposed 
Amendments  to  19  CFR  Parts  201  and 
207 

Section  201.13(a)  is  amended  to  (1) 
provide  for  closed  sessions  in  hearings 
in  any  investigation  in  order  to  allow 
parties,  upon  a  specific  request  that 
identifies  the  subjects  to  be  discussed, 
the  amount  of  time  requested,  and 
justifies  the  need  for  a  closed  session 
with  respect  to  each  subject,  to  address 
confidential  business  information,  and 
(2)  provide  for  a  closed  session  in  every 
hearing  held  by  the  Commission  in  an 
investigation  conducted  under  section 
202  of  the  Trade  Act  of  1974,  as 
amended,  following  the  public 
presentation  of  petitioner(s)  and  that  of 
each  panel  of  respondents,  in  order  to 
allow  Commissioners  to  question  parties 
concerning  such  information. 

Section  207.7(a)(3)(D)(ii)  is  amended 
to  define  "competitive 
decisionmaking,"  in  order  to  clarify  the 
Commission's  practice. 

Section  207.7(b)(10)  is  amended  to 
conform  with  §  207.7(d),  as  amended, 
providing  that  APO  breach 
investigations  may  result  in  "other 
actions"  in  addition  to  the  sanctions 
already  provided  for. 

Section  207.7(d)  is  amended  to 
provide  that  APO  breach  investigations 
may  result  in  "other  actions"  in 
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addition  to  the  sanctions  already 
provided  for,  in  order  to  clarify  the 
Commission's  practice. 

Section  207.7(e)(1)  is  amended  to 
provide  for  issuance  by  the  Secretary  of 
a  single  letter  of  inquiry  concerning 
possible  APO  breaches  requesting  not 
only  comments  on  the  alleged  breach 
but  also  the  recipient's  views  on  an 
appropriate  sanction,  should  the 
Commission  determine  that  a  breach  has 
occurred,  in  order  to  simplify  the 
Commission's  procedures. 

Section  207.7(f)  is  amended  to 
conform  to  the  amended  procedures 
provided  for  in  §  207.7(g)  for  requests 
for  exemption  from  disclosure  under 
APO. 

SecticMl  207.7(g)  is  amended  to  change 
the  procedure  for  requesting  exemption 
from  disclosure  under  APO  of  BPI  either 
in  a  petition  or  during  the  course  of  an 
investigation,  by  requiring  persons 
seeking  such  exemption  to  file  a  written 
request  and  justification  therefore,  and 
simultaneously  lodge  one  copy  of  the 
material  in  question  solely  for  the 
purpose  of  obtaining  a  determination  on 
the  request,  thereby  allowing  the 
submitter  the  option  of  withdrawing  the 
material  if  the  request  is  denied,  in 
order  to  clarify  the  Commission's 
practice. 

Section  207.22  is  amended  to  require 
the  fifing  of  pre-hearing  briefs  four 
business  days  before  the  hearing,  in 
order  to  ensure  the  Commission 
adequate  time  to  consider  them. 

Section  207.23(a)  is  amended  to 
specify  that  a  request  for  a  closed 
session  must  identify  the  subjects  to  be 
discussed  and  the  amount  of  time 
requested,  and  justify  the  need  for  a 
closed  session  with  respect  to  each 
subject,  and  to  provide  for  a  closed 
session  in  every  hearing  held  by  the 
Commission  in  an  investigation  under 
title  VII  of  the  Tariff  Act  of  1930.  as 
amended,  following  the  public 
presentation  of  petitioner(s)  and  that  of 
each  panel  of  respondents,  in  order  to 
allow  Commissioners  to  question  parties 
about  matters  involving  business 
proprietary  information.  The  proposed 
requirements  for  requesting  a  closed 
session,  including  justifying  the  jieed 
for  a  closed  session  with  respect  to  each 
subject  to  be  discussed,  reflect  the 
Commission's  poUcy  to  scrutinize  such 
requests  closely  and  carefully  before 
acting  on  them. 

Section  207.23(b)  is  amended  to 
require  the  filing  of  witness  statements 
two  business  days  prior  to  hearings,  in 
order  to  clarify  the  Commission's 
practice,  and  to  conform  the  provision 
regarding  discussion  of  business 
proprietary  information  at  hearings  to 


the  new  provision  for  closed  sessions 
provided  for  in  §  207.23(a). 

List  of  Subjects  in  19  CFR  Parts  201  and 
207 

Administrative  practice  and 
procedure.  Investigations.  Imports. 

For  the  reasons  set  out  in  the 
preamble.  19  CFR  Parts  201  and  207  are 
proposed  to  be  amended  as  follows: 

PART  201— {AMENDED] 

1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  Sec.  335  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1335)  and  sec.  603  of  the 
Trade  Act  of  1974  (19  U.S.Q  2482).  unless 
otherwise  noted. 

2.  Paragraph  (a)  of  §201.13  is  revised 
to  read  as  follows: 

§  201 .1 3    Conduct  of  nonadiudicative 
haarlnga. 

(a)  In  general.  Public  hearings  are  held 
by  the  Commission  when  required  by 
law  or,  if  not  required  by  law,  when  in 
the  judgment  of  the  Commission  there  is 
good  and  sufficient  reason  therefor. 
Public  hearings  will  be  held  at  the  time 
and  place  specified  in  notices  issued 
under  §  201.10.  Public  hearings  are 
ordinarily  held  in  the  Hearing  Room  of 
the  International  Trade  Commission 
building,  in  Washington,  DC.  but  may 
be  held  elsewhere  at  the  Commission's 
discretion.  Upon  a  request  filed  by  a 
party  to  the  investigation  no  later  than 
seven  (7)  days  prior  to  the  date  of  the 
hearing  that  (1)  identifies  the  subjects  to 
be  discussed,  (2)  specifies  the  amount  of 
time  requested,  and  (3)  justifies  the  need 
for  a  closed  session  with  respect  to  each 
subject  to  be  discussed,  the  Commission 
may  close  a  portion  of  a  hearing  held  in 
any  investigation  in  order  to  allow  such 
party  to  address  confidential  business 
information,  as  defined  in  §  201.6, 
during  the  course  of  its  presentation.  In 
addition,  during  each  hearing  held  in  an 
investigation  conducted  under  section 
202  of  the  Trade  Act.  as  amended, 
following  the  public  presentation  of  the 
petitioner(s)  and  that  of  each  panel  of 
respondents,  the  Commission  will,  if  it 
deems  it  appropriate,  close  the  hearing 
in  order  to  allow  Commissioners  to 
question  parties  and/or  their 
representatives  concerning  matters 
involving  confidential  business 
information. 


PART  207— AMENDED 

3.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  19  U.S.C.  1303, 1335. 1671- 
1677k,  and  2482,  unless  otherwise  noted. 


4.  Paragraphs  (a)(3)(ii),  (b)(10).  (d). 
(e)(1),  (f)(2).  and  (g)  of  §  207.7  are 
revised  to  read  as  follows: 

{207.7    UmHad  disdoaur*  of  caftain 
buatnaaa  proprietary  Information  undar 
administrativa  protactiva  ordar. 

(a)*  •  • 

(3)*   *  * 

(ii)  In  addition,  an  authorized 
applicant  must  not  be  involved  in 
competitive  decisionmaking  for  an 
interested  party  which  is  a  party  to  the 
investigation,  involvement  in 
"competitive  decisionmaking"  includes 
activities,  associations,  and 
relationships  with  an  interested  party 
which  is  a  party  to  the  investigation  that 
involve  the  prospective  authorized 
apphcant's  advice  or  participation  in 
any  of  such  party's  decisions  made  in 
light  of  similar  or  corresponding 
information  about  a  competitor  (pricing, 
product  design,  etc.). 

(b)*  •  • 

(10)  Acknowledge  that  breach  of  the 
administrative  protective  order  may 
subject  the  authorized  applicant  to  such 
sanctions  or  other  actions  as  the 
Commission  deems  appropriate 

(d)  Commission  responses  to  a  breach 
of  administrative  protective  order.  A 
breach  of  an  administrative  protective 
order  mav  subject  an  offender  to: 

(1)  Disbarment  from  practice  in  any 
capacity  before  the  Commission  along 
with  such  person's  partners,  associates, 
employer,  and  employees,  for  up  to 
seven  years  following  publication  of  a 
determination  that  the  order  has  been 
breached; 

(2)  Referral  to  the  United  States 
Attorney; 

(3)  In  the  case  of  an  attorney, 
accountant,  or  other  professional 
referral  to  the  ethics  panel  of  the 
appropriate  professional  association; 

14)  Such  other  administrative 
sanctions  as  the  Commission  determines 
to  be  appropriate,  including  public 
release  of  or  striking  from  the  record  any 
information  or  briefs  submitted  by,  or 
on  behalf  of,  the  offender  or  the  party 
represented  by  the  offender,  and  denial 
of  further  access  to  business  proprietary 
information  in  the  current  or  any  future 
investigations  before  the  Commission; 
and 

(5)  Such  other  actions  as  the 
Commission  determines  to  be 
appropriate. 

(e)  Breach  procedure.  (1)  The 
Commission  shall  determine  whether 
any  person  has  violated  an 
administrative  protective  order,  and 
may  impose  sanctions  or  other  actions 
in  accordance  with  paragraph  (d)  of  this 
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section.  At  any  time  within  two  years  of 
the  final  adjudication  of  an 
investigation,  including  all  appeals, 
remands,  and  subsequent  appeals,  the 
Commission  may  commence  an 
investigation  of  any  breach  of  an 
administrative  protective  order  alleged 
to  have  occurred  at  any  time  during  the 
pendency  of  the  investigation,  including 
ail  appeeils,  remands,  and  subsequent 
appeals.  Whenever  the  Commission  has 
reason  to  believe  that  a  person  may  have 
breached  an  administrative  protective 
order  issued  pursuant  to  this  section, 
the  Secretary  shall  issue  a  letter 
informing  such  person  that  the 
Commission  has  reason  to  believe  a 
Dreach  has  occiured  and  that  the  person 
has  a  reasonable  opportunity  to  present 
his  views  on  whether  a  breach  has 
occurred,  on  whether  mitigating 
circumstances  exist,  and  on  the 
appropriate  sanction  to  be  imposed  in 
the  event  the  Commission  determines 
that  a  breach  has  occurred.  Chice  such 
person  has  been  afforded  a  reasonable 
opportunity  to  present  his  views,  the 
Commission  shall  determine  whether  a 
breach  has  occurred,  and  what  sanction 
or  other  action  if  any  to  impose. 

(0*  •  * 

(2)  A  party  may  seek  an  exemption 
from  the  service  requirement  of 
paragraph  (f)(1)  of  this  section  for 
particular  business  proprietary 
information  by  filing  a  request  for 
exemption  from  disclosure  in 
accordance  with  paragraph  (g)  of  this 
section.  The  Secretary  shall  promptly 
respond  to  the  request.  If  a  request  is 
granted,  the  Secretary  shall  accept  the 
information  into  the  record.  The  party 
shall  file  three  versions  of  the 
submission  containing  the  information 
in  accordance  with  paragraph  (g)  of  this 
section,  and  serve  the  submission  in 
accordance  with  the  requirements  of 
§  207.3(b)  and  paragraph  {f)(l)  of  this 
section,  with  the  specific  information  as 
to  which  exemption  ft'ora  disclosure 
under  administrative  protective  order 
has  been  granted  redacted  from  the 
copies  served.  If  a  request  is  denied,  the 
copy  of  the  information  lodged  with  the 
Secretary  shallpromptly  be  returned  to 
the  requester.  The  party  may  then  file  a 
version  of  the  submission  without  that 
information,  which  must  be  served  in 
accordance  with  the  requirements  of 
§  207.3(b). 

(gj  Exemption  from  disclosure.  Any 
person  may  requ^  exemption  from  the 
disclosure  of  business  proprietary 
information  under  adniinistrative 
protective  order,  whether  the  person 
desires  to  include  such  information  in  a 


petition  filed  under  §  207.10,  or  any 
other  submission  to  the  Commission 
during  the  course  of  an  investigation.  A 
request  must  be  filed  with  the  Secretary 
in  writing  with  the  reasons  therefor.  At 
the  same  time  as  the  request  is  filed,  one 
copy  of  the  business  proprietary 
information  in  question  must  be  lodged 
with  the  Secretary  solely  for  the  purpose 
of  obtaining  a  determination  as  to  the 
request.  The  business  proprietary 
information  for  which  exemption  from 
disclosure  is  sought  shall  remain  the 

Property  of  the  requester,  and  shall  not 
ecome  or  be  incorporated  into  any 
agency  record  until  such  time  as  the 
request  is  granted.  If  the  request  is 
denied,  the  copy  of  the  information 
lodged  with  the  Secretary  shall 
promptly  be  returned  to  the  requester. 
Such  a  request  shall  only  be  granted  if 
the  Secretary  finds  that  such 
information  is  privileged  information, 
classified  information,  or  specific 
information  of  a  type  for  which  there  is 
a  clear  and  compeUing  need  to  withhold 
from  disclosure.  TTie  Secretary  shall 
promptly  notify  the  requester  as  to 
whether  the  request  has  been  approved 
or  denied.  If  the  request  is  approved,  the 
person  shall  file  three  versions  of  the 
submission  containing  the  business 
proprietary  information  in  question. 
One  version  shall  contain  all  business 
proprietary  information,  bracketed  in 
accordance  with  §  207.3(c).  with  the 
specific  information  as  to  which 
exemption  from  disclosure  was  granted 
enclosed  in  double  brackets.  This 
version  shall  have  the  following 
warning  marked  on  every  page:  "BPI 
exempted  from  disclosure  under  APO 
enclosed  in  double  brackets."  The  other 
two  versions  shall  conform  to  and  be 
filed  in  accordance  with  the 
requirements  of  §  207.3.  except  that  the 
specific  information  as  to  which 
exemption  from  disclosure  was  granted 
shall  be  redacted  from  the  subrai.ssion. 
If  the  request  is  denied,  the  requester 
may  file  the  submission  in  question 
without  that  information,  in  accordance 
with  the  requirements  of  §  207.3. 

5.  Section  207.22  is  revised  to  read  as 
follows: 

§207.22    Prehawing  brM. 

Each  party  who  seeks  to  participate  in 
the  hearing  shall  submit  to  the 
Commission,  no  later  than  four  (4) 
business  days  prior  to  the  date  of  the 
hearing  specified  in  the  notice  of 
investigation,  a  pre-hearing  brief. 
Prehearing  briefs  shall  be  signed  and 
shall  include  a  table  of  contents.  The 
prehearing  brief  should  present  a  party's 
case  in  brief  and  shall,  to  the  extent 
possible,  refer  to  the  record  and  shall 
include  information  and  arguments 


which  the  party  believes  relevant  to  the 
subject  matter  of  the  Commission's 
determination  under  section  303,  705(b) 
or  735(b)  of  the  Act.  Any  person  not  a 
party  may  submit  a  brief  vsrritten 
statement  of  information  pertinent  to 
the  investigation  within  the  time 
specified  for  filing  of  prehearing  briefs. 

6.  Paragraphs  (a)  and  (b)  of  §  207.23 
are  revised  to  read  as  follows: 

§207.23    HMrlng. 

(a)  In  general.  The  Commission  shall 
hold  a  hearing  concerning  an 
investigation  before  making  a  final 
determination  under  section  303,  705(b) 
or  735(b)  of  the  Act.  Upon  a  request 
filed  by  a  party  to  the  investigation  no 
later  than  seven  (7)  days  prior  to  the 
date  of  the  hearing  that  (1)  identifies  the 
subjects  to  be  discussed,  (2)  specifies 
the  amount  of  time  requested,  and  (3) 
justifies  the  need  for  a  closed  session 
with  respect  to  each  subject  to  be 
discussed,  the  Commission  may  close  a 
portion  of  a  hearing  to  persons  not 
authorized  under  §  207.7  to  have  access 
to  business  proprietary  information  in 
order  to  allow  such  party  to  address 
business  proprietary  information  during 
the  course  of  its  presentation.  In 
addition,  during  each  hearing  held  in  an 
investigation  conducted  under  section 
303,  705(b)  or  735(b)  of  the  Act. 
following  the  public  presentation  of  the 
petitioner(s)  and  that  of  each  panel  of 
respondents,  the  Commission  will,  if  it 
deems  it  appropriate,  close  the  hearing 
to  persons  not  authorized  under  §  207.7 
to  have  access  to  business  proprietary 
information  in  order  to  allow 
Commissioners  to  question  parties  and/ 
or  their  representatives  concerning 
matters  involving  business  proprietary 
information. 

(b)  Procedures.  Any  hearing  shall  be 
conducted  after  notice  published  in  the 
Federal  Register.  The  hearing  shall  not 
be  subject  to  the  provisions  of 
subchapter  II.  chapter  5,  title  5,  United 
States  Code,  or  to  section  702  of  that 
title.  Each  party  shall  limit  its 
presentation  at  the  bearing  to  a 
summary  of  the  information  and 
arguments  contained  in  its  prehearing 
brief,  an  analysis  of  the  information  and 
arguments  contained  in  the  prehearing 
briefs  described  in  §  207.22,  and 
information  not  available  at  the  time  its 
prehearing  brief  was  filed.  Unless  a 
portion  of  the  hearing  is  closed  pursuant 
to  the  request  of  a  party,  parties' 
presentations  at  the  hearing  shall  not 
include  business  proprietary 
infcmnation.  Notvtnthstonding 
§  201.13(f)  of  this  chapter,  in  connection 
with  its  presentation  each  party  shall 
file  witness  testimony  with  the 
Secretary  no  later  than  two  (2)  business 
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days  before  the  hearing.  In  the  case  of 
testimony  to  be  presented  at  a  closed 
session  held  in  response  to  a  request 
under  §  207.23(a).  confidential  and  non- 
confidential versions  shall  be  filed  in 
accordance  with  §  207.3  of  this  chapter. 
Any  person  not  a  party  may  make  a  brief 
oral  statement  of  information  pertinent 
to  the  investigation. 

Issued:  April  7, 1993. 

By  order  of  the  Commission. 
Paul  R.  Bardos, 
Acting  Secretary. 
[FR  Doc.  93-8708  Filed  4-14-93;  8:45  ami 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7064] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Insurance 
Administration.  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  belowr.  The  base 
(1 00-year)  flood  elevations  are  the  basis 
for  the  floodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP) 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 


available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  R.  Locke,  Chief,  Risk  Studies 
Division,  Federal  Insurance 
Administration,  500  C  Street,  S\V., 
Washington,  DC  20472,  (202)  646-2766. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  gives  notice  of  the 
proposed  determinations  of  base  (100- 
year)  flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed,  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of 
1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  proposed  rule 


is  exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973,  42 
U.S.C.  4104.  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 

Regulatory  Impact  Analysis 

This  proposed  rule  is  not  a  major  rule 
under  Executive  Order  12291.  February 
17. 1981.  No  regulatory  impact  analysis 
has  been  prepared. 

Executive  Order  12612.  Federalism 

This  proposed  rule  involves  no 
poUcies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2fb)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly:  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— {AMENDEDJ 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp.,  p.  376. 

S67.4    [Anwnded] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


Arizona 


City/town/county 


Town  of  Snow- 
flake,  Navajo 
County 


Source  of  flooding 


Silver  Creek 


CottoTiwooo  Wash 


Locatkxi 


Approxinr»tely  800  feet  downstream  of 
the  confluence  with  Cottonwood  Wash 
(at  the  corporate  limits  of  the  Town  of 
Snowfiake). 

Just  upstream  of  Ramsey  Avenue  

At  Hoyt  Road 

Approximately  950  feet  upstream  of  Sav- 
age Avenue  (at  the  southern  corporate 
limits  of  the  Town  of  Snowfiake). 

At  the  confluence  with  Silver  Creek  


•Depth  in  feet  above 

ground  *Elevatk>n  in  feet 

(NGVD) 


Existing 


•5.568 


•5.577 
•5,592 
•5,609 


•5.575 


Modified 


•5.562 


•5.575 
•5,589 
•5,607 


•5,566 
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State 


CltyAo%»n/coorty 


Source  o*  flooding 


Location 


Just  upstream  of  Ramsey  Avenue  *5,580  "5.571 

Apprcxirriatety  500  feet  dowrtstream  of  *5,590  *5,582 

Apache  Railroad. 
Approximatety    500    feet    upstream    of  *5,598  *S,590 

Apache  Railroad. 
Appfoxvnatety    700    feet    upstream    of  *5,598  *5,588 

Apache  Railroad. 

Maps  are  availabto  tot  review  at  81  West,  Rrst  South  Street  Snowfiake,  Arizona. 

Send  comments  to  The  Honofabie  Ray  Caldwell,  Mayor,  Town  of  Snowflai(e,  591  f^orth  1st  East  Street,  Snowflake,  Arizona  85937. 


«Depth  In  feet  above 

grourKJ  'Elevation  in  feet 

(NGVD) 


Existong 


Modified 


California 


Del  Rosa  Channel 


At  the  confluence  with  Warm  Creek 


Gtyof  San 
Bemardim,  San 
Bernardino 
County. 

Approxinrtately   130  feet  dowr^stream  of 

Baseline  Road. 
At  ttw  confluence  with  East  Twin  Creek 
At  Tippecanoe  Street 
At  the  confluerKe  with  Del  Rosa  Charmel 
At  Foothill  Boulevard 
Approximately    1,500  feet  upstream  of 

Footfiil  Boulevard. 
At  Highland  Avenue 
At  Date  Street 
Approximately  400  feet  upstream  of  the 

HighlarKJ  Canal  Aqueduct. 
At  the  corrfkjence  with  Santa  Ana  River 
Just  dovwistream  of  Central  Avenue 
At  the  Atchison  Topeka  arx)  Santa  Fe 

Railway 

Maps  are  available  for  review  at  City  Halt,  300  North  D  Street.  San  BemardirK),  California. 

Send  comments  to  The  Honorable  W.R.  Bob  Hoteomb.  .  Mayor,  City  of  San  Berrwirdino,  City  Hall,  300  ^kxth  D  Street, 
fomia  92418. 


Warm  Creek 


Little  Sand  Creek 


Sand  Creek 


Lower  Warm  Creek 


None 


None 


•1,072 


•1.083 


•1,054 

•1.057 

•1.066 

•1.069 

•1.072 

1,072 

•1.445 

•1.443 

•1,452 

•1.452 

None 

•1.267 

None 

•1.340 

None 

•1.482 

None 

•990 

None 

•993 

None 

•997 

San  Bernardino,  Cali- 


California 


San  Berrtardino 
County,  Unincor- 
porated areas. 


City  Creek 


Little  Sand  Creek 


West  Fontana  Channel 


•1,032 


•1,029 


At  \he  confluerKe  of  Twin  Creek  and  City 
Creek. 

Just  upstream  of  Pedley  Road  

Just  upstream  of  Tippecanoe  Avenue 

Just  upstream  of  Marshall  Boulevard  

Approximatety  900  feet  upstream  of  Mar- 
shall Boulevard. 

Approximatety  2,000  feet  upstream  of 
Marshall  Boulevard. 

At  (he  intersectkm  of  Beech  Avenue  ar>d 
Merril  Avenue. 

Approximately  400  feet  south  of  the  Inter- 
sectkxi  o1  Whittram  Avenue  and  Beech 
Avenue. 

Maps  are  available  for  review  at  the  Department  of  PuWk:  Works,  385  North  Arrowhead  Avenue,  San  Bemardino,  California. 
Serxl  comments  to  The  Honorable  Harry  Mays,  Chairman,  San  Bemardino  County  Board  of  Supervisors,  385  North  Arrowhead  Avenue,  Fifth 
Fkxx.  San  BemardirK).  California  92415. 


•1,050 

•1,062 

None 

None 

•1.050 
•1,069 
•1,340 
•1,350 

None 

•1.443 

None 

fl 

None 

•1,205 

California  


Yoto  County,  Unin- 
corporated 
Areas. 


Yok)  Bypass 


Approxintately  17,000  feet  downstream  of 
the  Southern  Pacific  Railroad. 

Approximately  11.500  feet  downstream  of 

the  Western  Pacific  Railroad. 
Approximately  7,000  feet  downstream  of 

the  Western  Pacitk:  Railroad. 
Just  upstream  of  the  Westem   Pacific 

Railroad. 
Approximately  16,000  feet  downstream  of 

Freemont  Weir. 
Approxin^tely  7,500  feet  downstream  of 

Freenxxit  Weir. 
Just  upstream  of  Freemont  Weir 


•24 

None 
None 
None 
None 
None 
None 


•26 

•28 
•29 

•31 
•32 

•34 
•39 
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State 


City/town/county 


Source  of  flooding 


Deep  Ponding 


Location 


•Depth  In  feat  alwve 

ground  °E«vat)on  in  feet 

(NGVD) 


Sacramento  Bypass 


Sacramento  River 


Approximately  4,500  feet  souttieast  of  ttie 

confluence  of  Sacramento  Bypass  and 

Tule  Canal. 
The  area  south  of  ttie  Western  Pacific 

Railroad   and   upstream   of  the   Sac- 

rannento  Bypass,  tounded  by  Yolo  By- 
pass and  the  Sacramento  River. 
The  area  north  of  the  Western  Pacific 

Railroad,  Ixxjoded  by  Yolo  Bypass  and 

the  Sacramento  River. 
Approximately  4,000  feet  downstream  o« 

the  Western  Pacific  Railroad. 
Just  downstream  of  the  Western  Pacific 

Railroad. 

Just  upstream  of  Freemont  Bridge  

Approximately   13,500  feet  upstream  of 

Freepon  Bridge. 
Approximafely  27,000  feet  upstream  of 

Freeport  Bridge. 
Approxinriately  24,000  feet  downstream  of 

Interstate  Route  5/Route  16. 
Approximately  11,000  feet  downstream  of 

Interstate  Route  5/Route  16. 
Approximately  5,000  feet  downstream  of 

Interstate  Route  5/Route  16. 
Approximately   800  feet  downstream  of 

Interstate  Route  5/Route  16. 
Approximatety    5,000    feet   upstream   of 

Interstate  Route  5/Route  16. 
Approximate<y   11,000  feet  upstream  of 

Interstate  Route  VRoute  16. 
Approximately   18,500  feet  upstream  of 
Interstate  Route  5/Route  16. 


Existing 


l^one 
None 

None 

•28 

•28 

•24 
'25 

•26 

None 

None 

tMone 

Nor>e 

l4one 

f4or>e 

Nof>e 


Modified 


•30 
•31 

•33 

•29 

•30 

•25 
•26 

•28 

•31 

•32 

•34 

•36 

*37 

•38 

•39 


Maps  ar4  available  for  review  at  the  Yolo  County  Depattmerit  of  PuWic  Works,  292  West  Beamer  Street  Woodland  California 
Se^nd^comments  to  The  Honorable  George  DeMars.  Chairperson.  Yolc  County  Board  of  Supeo«^s  62rS;rt1irS.  S^land 


CaUfomia 


Colorado 


City  of  Central 
City,  Gilpin 
County. 


Gregory  Gulch  _. 


Eureka  Gulch 


Just  upstream  of  Lawrence  Street  (At  the 
eastem  corporate  limits  of  the  City). 

At  Leavitt  Street  

Approximately   55   feet   upstream  o(   D 

Street. 

A{  the  conftuence  wfth  Eureka  Gufch  

Approximately    250    feet    upstream    of 

Spruce  Street 

At  Prosser  Street  ...„ 

A!  H  Street  ." 

Approximately  1,270  feet  upstream  of  H 

Street  (Al  the  western  corporate  limits 

of  the  City). 


Hone 


None 
Hone 

None 

Nor.e 

None 
Hone 
None 


•8,147 


'8.270 
•8,349 

•8,406 
•8,488 

•8.572 
'8671 
•8,747 


S  r^mS^  S  '!r**  *LP^,*^  ^1'^  ^*y  Community  DevelcpmefH.  a90  Eureka  Street,  Central  City,  Colorado 
Send  commenls  to  The  Honorable  Richard  F.  Allen,  Mayor,  City  of  Certral  City,  P.O.  Box  249,  CenTa'  Qty.  cito^id^ 


Louisiana 


City  of  Aloxandria, 
RapWss  Parish. 


Chatlin  Lake  Canal  


West     Tributary     Chatlin 
Lake  Canal. 


Hynson  Bayou 


City. 

Approximately  500  feet  upstream  of  Mid- 
way Avenue. 

At  the  confluefice  of  M»ll  Bayou 

At  the  confluence  of  West  Tributary 
ChaUin  Lake  Canal. 

Ai  the  confluence  with  Chatlin  Lake  Canai 


80427. 


Approximafe;y  1,500  feel  upstream 
Texas  and  Pa&fio  Railroad. 

Just  upstream  of  ttie  confluence 
Horseshoe  Drair«ge  Canai. 

Approximately  500  feet  upstream 
Texas  and  Pacifk;  Railroad. 

Just  upstream  of  Lee  Street  


of 


of 


of 


73 

'76 
"76 

"76 

•78 

■73 

*77 

•79! 


•73 

•74 
•74 

■74 

•75 

•73 

•74 

*7« 
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state 


City/lown/county 


Source  of  flooding 


•80 


Approximately  500  feet  downstream  of 
Bryn  Mawr  Drive,  at  a  pedestrian 
bridge. 

Just  upstream  of  Georges  Lane 

Maps  are  available  for  review  at  ttie  aty  of  Alexandria  UtiMty  Building,  1546  Jadison  Street,  Alexandria,  Louisiana. 

Send  comments  to  The  Honorable  Edward  G.  Randolph,  Jr.,  Mayor,  City  of  Alexandria,  P.O.  Box  71.  Alexandria.  Louisiana  71309. 


Location 


«Depth  in  feet  above 

grouTKJ  'Elevation  in  fee* 

(NGVD) 


Existing 


•82 


Modified 


New  York 


EIHcottville  (Town). 
Cattaraugus 
County. 


Elk  Creek 


Approximately    1.5    miles    upstream 
Maples  Ellicottvitle  Road. 

Approximately  620  feet  upstream  of  con- 
fluence with  Great  Valley  Creek. 

Approximately  .3  mile  upstream  of  State 
Route  242. 

At  confluerKe  with  Plum  Creek  „.. 

Approximately    260    feet    upstream    of 
Woods  Road. 

Approximately  950  feet  downstream  of 
Ctiessie  System. 

Approximately  20  feet  upstream  of  Holi- 
day Valley  Road. 

Approximately    900    feet    upstream    of 
downstream  corporate  limits. 

At  Chessie  System  

Maps  are  available  for  inspection  at  the  Ellicottville  Town  Hall.  1  West  Washington,  Ellicottville,  New  York. 

Send  comments  to  Mr.  John  Widger.  Ellicottville  Town  Supervisor.  Cattaraugus  County,  P.O.  Box  577.  Ellicottville, 


Plum  Creek 


South  Branch  Plum  Creek 


Holiday  VaHey  Creek 


Great  Valley  Creek 


Approximately  650  feet  downstream  of 
Maples  Ellicottville  Road. 


of 


None 


None 

•1.598 

•1.530 

•1.534 

None 

•1.740 

r^one 
None 

•1.665 
•1.742 

None 

•1.521 

None 

•1.649 

•1.513 

•1.514 

•1.553 

•1.552 

New  York  14731. 

Ohio 


Powell  (Vy).  Dela- 
ware County. 


Barttx)k)mew  Run 


Tylers  Run  ., 
Retreat  Run 


None 


f^one 

None 
None 
Nor>e 

Nkxie 


820 


Approximatety  1.000  feet  downstream  of 

confluence  of  Tylers  Run. 
Approximately  50  feat  upstream  of  CSX 
Transportation. 

At  downstream  corporate  limits  

At  upstream  corporate  limits 

Approximatety   100  feet  downstream  of 

State  Route  315. 
Approximatety  600  feet  upstream  of  Re- 
treat Lane  West. 

Maps  are  available  for  inspection  at  the  City  Hall.  260  Village  Park  Drive,  Powell,  Ohio. 

Send  comments  to  The  Honorable  Jane  E.  Van  Fossen,  Mayor  of  the  Village  of  Powell.  Delaware  County.  260  Village  Pari<  Drive.  Powell. 
Ohio  43065. 


•78 
•79 


•1.548 


921 

830 
661 
775 

910 


Texas , 


Wichita  Falls.  City 
(Witchita  Coun- 
ty)- 


Loch  Lomand  Creek  (pre- 
viously called  HolNday 
Tributary  B). 


At  confluence  with  Hollkiay  Creek 


Approximately  2.1  miles  upstream  of  Hat- 
ton  Road. 


•946 


Hone 


•939 
•984 


Maps  are  available  for  inspection  at  the  Wichita  Fa«s  Planning  Department,  Room  401,  City  Hall.  1300  7th  Street.  Wichita  Falls  Texas 
Serxj  comments  to  Mr.  Jim  Berzina,  Manager  of  the  Qty  of  Wk:hita  Falls,  Wichita  County.  P.O.  Box  1431.  Wichita  Falls.  Texas  76307. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  •'Flood  Insurance") 

Issued:  April  8, 1993. 
Francifi  V.  Reilly, 

Deputy  Administrator.  Federal  Insurance 
Administration. 

IFR  DOC.-93-8819  Filed  4-14-93;  8:45  am) 

BIUJNQ  COOe  «71»-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  No.  93-69;  FCC  93-136] 

Allocation  of  Spectrum  for  Wind 
Profiler  Radar  Systems 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule  and  notice  of 
inquiry. 


SUMMARY:  The  Commission  proposed  to 
allocate  449  MHz  for  wind  profiler  radar 
systems  (wind  profilers)  and  solicited 
comment  on  whether  wind  profilers 
should  also  be  accommodated  at  915 
MHz  or  in  some  other  frequency  band. 
This  action  is  in  response  to  a  request 
from  the  National  Telecommunications 
and  Information  Administration  (NTIA) 
to  relocate  wind  profilers  from  404  MHz 
to  449  MHz  and  to  a  petition  for  rule 
making  filed  by  Radian  Corporation, 
Inc.  (Radian),  RM-8092.  that  requested 
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a  915  MHz  secondary  allocation  for  non- 

Goverament  wind  profilers.  The 

objectives  of  this  proposed  action  are  to 

prevent  interference  to  safety-of-life 

satellites  that  operate  in  the  ad)acent 

406  MHz  band  and  to  obtain  comment 

on  whether  other  spectrum  also  is 

needed  for  wind  profilers. 

DATES:  Comments  are  due  by  June  15, 

1993  and  reply  comments  are  due  by 

July  15.  1993; 

ADDRESSES:  Federal  Communications 

Commission.  1919  M  Street.  NW.. 

Washington.  DC  20554. 

FOR  FURTHER  INFORMATtON  CONTACT: 

.Carl  Huie,  Office  of  Engineering  and 
Technology,  Frequency  Allocation 
Branch,  (202)  653-8112. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making  and  Notice  of 
Inquiry  in  ET  Docket  No.  93-59,  FCD 
93-136,  adopted  March  10,  1993.  and 
released  April  1,  1993. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (room  239) 
of  the  Federal  Conrununications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554.  The  complete 
text  of  this  decision  also  may  be 
purchased  from  the  Commission's 
duplication  contractor.  International 
Transcription  Service.  Inc.,  2100  M 
Street,  NW.,  suite  140,  Washington.  DC 
20037,  (202)  857-3800. 

Synopsis  of  Proposed  Rule  and  Notice 
of  Inquiry 

In  response  to  a  request  from  the 
NTIA,  the  Commission  proposed  to 
allocate  449  MHz  for  wind  profilers. 
Experimental  wind  profilers  operating 
at  404  MHz  caused  interference  to 
safety-of-Iife  communications  of  the 
Cosmicheskaya  Sistyema  Poiska 
Avariynych  and  Search  and  Rescue 
Satellite-Aided  Tracking  satellites  that 
operate  uplinks  in  the  adjacent  406- 
406.1  MHz  band.  At  the  request  of  the 
Interdepartment  Radio  Advisory 
Committee.  NTIA  studied  use  of  200- 
500  MHz  to  identify  a  suitable 
frequency  for  wind  profilers  and 
concluded  that  449  MHz  is  the  best 
available  frequency.  The  Commission 
agreed  with  the  conclusions  of  the  NTIA 
study,  and  accordingly  proposed  to 
allocate  two  megahertz  centered  at  449 
MH2  for  wind  profilers.  The 
Commission  also  proposed  to  require 
that  wind  profilers  be  pre-coordinated 
with  the  military  services  to  protect 
miUtary  fixed  radars;  that  wind  profiler 
operations  receive  no  protection  from 
military  mobile  radiolocation  stations; 
and  that  wind  profiler  stations  provide 


protection  to  military  mobile 
radiolocation  stations  that  are  engaged 
in  critical  national  defense  operations. 
To  minimize  harmful  interference  and 
facilitate  coordination  with  the  Amateur 
Radio  Service  (amateur),  the 
Commission  proposed  to  require  new 
wind  profiler  stations  to  notify  at  least 
120  days  in  advance  of  operations  to  all 
existing  amateur  repeaters  listed  in  the 
latest  AKRL  (American  Radio  Relay 
League)  Repeater  Directory  that  operate 
within  50  km  of  a  proposed  site.  In 
addition,  the  Commission  solicited 
comment  on  the  potential  for  adjacent 
channel  interference  from  449  MHz 
wind  profiler  operations  to  services  that 
operate  above  450  MHz.  such  as  the 
Auxiliary  Broadcasting  and  Private 
Land  Mobile  Radio  Services. 

A  petition  for  rule  making  was  filed 
by  Radian  on  August  13. 1992.  RM- 
8092,  requesting  that  spectrum  centered 
at  915  MHz  also  be  allocated  for  wind 
profilers.  Radian  asserted  that  900  MHz 
wind  profilers  provide  finer  resolution 
at  low  altitudes  than  400  MHz  systems. 
This  p)ermits  detection  of  wind  shear 
conditions  and  monitoring  of  air 
pollution  and  ozone  levels.  The  902- 
928  MHz  band  currently  is  allocated  to 
the  radiolocation  service  on  a  primary 
basis  for  Government  use;  to  the 
Amateur  Radio  Service  on  a  secondary 
basis;  and  for  Automatic  Vehicle 
Monitoring  systems  on  a  non- 
interference basis  in  the  band  segments 
902-912  MHz  and  918-923  MHz.  In 
addition,  902-928  MHz  is  designated  for 
industrial,  scientific,  and  medical 
equipment,  and  unlicensed  devices  are 
permitted  on  a  non-interference  basis 
under  Part  15  of  the  Rules.  The  902-928 
MHz  bend  is  also  under  consideration 
for  a  new  Location  and  Monitoring 
Service  in  PR  Docket  No.  93-61.  The 
Commission  requested  comment  on 
whether  an  allocation  for  wind  profilers 
in  the  900  MHz  range  should  include 
Government  as  well  as  non-Government 
operations  and  on  whether  spectrum  in 
other  bands  should  be  considered  for 
wind  profilers. 

Procedural  Matters 

Regulatory  Flexibility  Analysis 

The  Commission  certifies  that  the 
Regulatory  Flexibility  Act  of  1980  does 
not  apply  to  this  rule  making 
proceeding  because  if  the  proposed  rule 
amendments  are  promulgated,  there  will 
not  be  a  significant  economic  impact  on 
a  substantial  number  of  small  business 
entities,  as  defined  by  section  601(3)  of 
the  Regulatory  Flexibility  Act.  The 
Secretary  shall  send  a  copy  of  the  Notice 
of  Proposed  Rule  Making,  including  the 
certification,  to  the  Chief  Counsel  for 


Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  PubUc  Law  No.  96-354. 
94  Stat.  1164,  5  U.S.C.  601  et  seq. 
(1981). 

Paperwork  Reduction  Act 

The  proposal  contained  herein  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1980  and 
found  to  contain  no  new  or  modified 
form,  information  collection  and/or 
record  keeping,  labeling,  disclosure,  or 
record  retention  requirements,  and  will 
not  increase  or  decrease  burden  hours 
imposed  on  the  public. 

Ex  Parte  Rules — Non-Restricted 
Proceeding 

This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203,  and 
1.1206(a). 

Notice  and  Comment 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  Rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  June  15.  1993. 
and  reply  comments  on  or  before  July 
15. 1993.  To  file  formally  in  this 
proceeding,  participants  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  they 
must  file  an  original  and  nine  copies. 
Participants  should  send  comments  and 
reply  comments  to  Office  of  the 
Secretary.  Federal  Communications 
Commission,  Washington.  DC  20554. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  (room  239)  of  the 
Federal  Communications  Commission. 
1919  M  Street,  NW.,  Washington.  DC 
20554. 

Authority:  This  action  is  taken  pursuant  to 
sections  4(i).  303(c),  303(0.  303(g),  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C  154(i),  303(c),  303(f). 
303(g).  and  303{r). 

List  of  Subjects  in  47  CFR  Part  2 

Frequency  allocations.  Radio. 

Federal  Communications  Commission, 

Donna  R.  Searcy. 

Secretary. 

[PR  Doc  93-M14  Filed  4-14-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  docun^ents  other  than  rules  or 
proposed  njies  that  are  applicable  to  the 
public.  t^k}tices  of  hearings  and  Investigations, 
committee  meetings,  agerx:y  decisions  and 
fuiings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docuntents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  arxl  Budget 

April  9, 1993. 

^  The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection; 

(2)  Title  of  the  information  collection; 

(3)  Form  number{s),  if  applicable; 
(4J  How  often  the  information  is 

requested; 

(5)  Who  will  be  required  or  asked  to 
report; 

(6)  An  estimate  of  the  number  of 
responses; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  provide  the 
information; 

(8)  Name  and  telephone  number  of 
the  agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
Bldg.,  Washington.  DC  20250,  (202) 
690-2118. 

New  Collection 

•  Animal  and  Plant  Health  Inspection 
Service.  Improving  Interactions  between 
the  Animal  and  Plant  Health  Inspection 
Service  and  Its  Stakeholders,  other; 
baseline  survey,  State  or  local 
governments;  Businesses  or  other  for- 
profit;  Non-profit  institutions;  Small 
businesses  or  organizations;  700 
responses;  231  hours,  Dr.  Phillip  S. 
Cipson  (301) 436-4374. 


•  Rural  Electrification 
Administration,  Prepayment  of  REA 
Loans — Addendum  1,  On  occasion, 
Small  businesses  or  organizations;  150 
responses;  400  hours,  Patrick  Shea  (202] 
720-0736. 

Reinstatement 

•  Rural  Electrification 
Administration,  Prepayment  of  REA 
Loans,  REA  Form  606,  On  occasion. 
Small  businesses  or  organizations;  65 
responses;  1,600  hours,  Patrick  Shea 
(202) 720-0736. 

Donald  E.  Hulcher, 

Deputy  Department  Clearance  Officer. 

[FR  Doc.  93-8856  Filed  4-14-93;  8:45  am] 
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Forest  Service 

Tepee  Area  Salvage  and  Recovery; 
Kootenai  National  Forest,  Lincoln  and 
Flathead  Counties,  MT 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Environmental  impact  statement 
cancellation  notice. 

Notice  is  hereby  given  that  the  Fisher 
River  Ranger  District,  Kootenai  National 
Forest  is  withdrawing  its  plan  to 
prepare  an  Environmental  Impact 
Statement  for  the  Tepee  Area  Salvage 
and  Recovery  project.  The  size  of  the 
project  has  been  reduced  and  it  is  no 
longer  considered  a  major  federal  action 
that  may  generate  significant 
environmental  efi'ects. 

The  Notice  of  Intent,  published  in  the 
Federal  Register  of  January  26, 1993 
and  February  2. 1993,  is  hereby 
rescinded  (FR  documents  are, 
respectively.  FR  93-2058  filed  1-27-93 
and  FR  93-2305  filed  2-1-93). 

FOR  FURTHER  INFORMATION  CONTACT: 

Leanne  Marten.  Interdisciplinary  Team 
Leader,  Fisher  River  Ranger  District, 
12557  Hwy.  37,  Libby,  Montana  59923. 
(Phone:  (406)  293-7773). 

Dated:  April  2. 1993. 
)efi&ey  J.  Scussel, 

Acting  District  Ranger,  Fisher  River  Ranger 
District.  Kootenai  National  Forest. 
(FR  Doc  93-8739  Filed  4-14^93;  8:45  am) 
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Granite  Mountain  Timt>er  Sales, 
Okanogan  National  Forest,  Okanogan 
County,  WA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revison  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Forest  Service  published 
a  Notice  of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS)  in 
the  Federal  Register  (56  FR  27227)  on 
June  13, 1991,  for  the  analysis  of  three 
timber  sales  on  the  Okanogan  National 
Forest,  Winthrop  and  Tonasket  Ranger 
Districts. 

The  NOI  stated  that  the  proposed 
action  was  to  harvest  26.5  million  board 
feet  of  timber,  construct  43  miles  of 
road,  and  reconstruct  4  miles  of  road 
with  the  Little  Granite,  Pebble  and 
Baldy  timber  sales,  each  selling  in  fiscal 
year  1993.  This  revised  NOI  changes  the 
proposed  action  to  harvest  15.5  million 
board  feet  of  timber,  construct  52  miles 
of  road,  and  reconstruct  27  miles  of  road 
with  the  Little  Granite  timber  sales 
(selling  in  1995),  and  the  Pebble  timber 
sale  (selling  in  1994). 

The  original  NOI  stated  that  the  draft 
EIS  was  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  available  for  public  review  by  April 
1992,  and  that  the  final  EIS  was 
expected  to  be  completed  by  July  1992. 
The  revised  date  of  filing  the  draft  EIS 
is  May  1993.  The  revised  date  for 
completion  of  the  final  EIS  is  September 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  and  comments  about  this  EIS 
should  be  directed  to  Craig  Bobzien, 
Project  Coordinator.  Okanogan  National 
Forest.  Winthrop  Ranger  District,  P.O. 
Box  579,  Winthrop,  WA  98862, 
telephone  (509)  996-2266. 

Dated:  April  6. 1993. 
Don  Lyon. 

Acting  Forest  Supervisor. 
[FR  Doc.  93-8800  Filed  4-14-93;  8:45  am) 
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Crown  Jewel  Mine,  Okanogan  National 
Forest,  Okanogan  County,  WA 

agency:  Forest  Service.  USDA. 

ACTION:  Revision  of  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 


SUMMARY:  On  March  2, 1992.  the  USDA. 
Forest  Service  and  the  Washington  State 
Department  of  Ecology,  as  joint  lead 
agencies,  issued  a  notice  of  intent  (NOI) 
to  prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  develop 
a  mine  for  precious  mineral  extraction 
on  Buckhoro  Mountain  in  the  Federal 
Reguter  (57  FR  7362).  The  purpose  of 
this  revised  notice  is  to  inform  the 
interested  publics  of  the  following: 

1.  The  availability  of  a  Scoping 
Comment  Summary  document; 

2.  An  updated  and  integrated  plan  of 
operations  further  describing  the 
proposal; 

3.  The  opportunity  for  additional 
public  comment  on  the  scope  of  EIS  for 
the  proposal; 

4.  A  revised  release  date  for  the  draft 
and  final  EIS; 

5.  Forest  Plan  consistency  wording; 

6.  List  of  permits  and  licenses  that 
may  or  will  be  required  to  implement 
the  proposal:  and 

7.  The  addition  of  the  U.S.  Army 
Corps  of  Engineers  as  a  cooperating 
agency. 

Following  several  months  of  scoping, 
a  Scoping  Comment  Summary  has  now 
been  compiled  that  outlines  and 
discusses  the  proposal,  the  scoping 
issues  that  have  been  identified  to  date, 
and  the  status  of  the  EIS  preparation 
process  and  plans  for  its  completion.  As 
a  prelude  to  preparation  of  the  draft  EIS, 
the  project  proponent  has  compiled  and 
submitted  an  integrated  plan  of 
operations.  This  integrated  plan 
consolidates  information  from  the 
various  existing  plan  of  operations 
documents,  together  with  some 
additional  and  revised  project 
information.  Copies  of  the  Scoping 
Comment  Summary,  integrated  plan  of 
operations,  and  other  documents  related 
to  the  Crown  Jewel  proposal  and  EIS  are 
available  for  public  review  and 
comment. 

DATES:  Written  comments  on  the 
Scoping  Comment  Summary,  the 
integrated  plan  of  operations  and  the 
scope  of  analysis  should  be  received  by 
May  9,  1993. 

ADDRESSES:  Submit  written  comments 
and  suggestions  to  Elaine  Zieroth. 
District  Ranger,  Tonasket  Ranger 
District,  P.O.  Box  466,  Tonasket, 
Washington  98855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  this  revised 
notice  to  Elaine  Zieroth,  District  Ranger, 
Tonasket  Ranger  District,  P.O.  Box  466, 
Tonasket,  Washington  98855,  Phone 
(509)  486-2186. 

SUPPLEMENTARY  INFORMATION:  As 
indicated  in  the  original  notice,  the 
formal  public  scoping  period  for  the 
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Crown  Jewel  Mine  proposal  was 
initially  scheduled  to  end  on  March  27, 
1992.  In  light  of  public  interest  in  the 
proposal  and  the  availability  of 
additional  project  information,  the 
formal  scoping  period  was  subsequently 
extended  to  April  24, 1992.  Public 
scoping  meetings  were  held  on  February 
26, 1992,  in  Okanogan,  Washington,  on 
February  27. 1992.  in  Oroville. 
Washington,  and  on  April  20. 1992.  in 
Tonasket,  Washington.  In  addition, 
there  have  been  a  number  of  open 
houses,  regular  public  meetings,  and 
site  visits  and  several  interagency 
scoping  meetings. 

Based  on  the  written  and  oral 
comments  received  from  the  public  and 
the  State  and  Federal  agencies  during 
and  following  the  formal  scoping 
period,  a  Scoping  Comment  Summary 
has  been  compiled.  Among  other  things, 
the  Scoping  Comment  Summary 
outlines  and  discusses  the  proposal  and 
the  status  of  the  EIS  preparation 
process.  The  Scoping  Comment 
Summary  contains  a  synopsis  of  public 
scoping  comments,  and  briefly 
discusses  issues  that  were  identified  by 
the  lead  agencies  during  scoping  for 
analysis.  Additional  public  input  into 
this  EIS  process  is  being  sought.  This 
Scoping  Comment  Summary  is  now 
available  for  review  and  comment. 

The  initial  plan  of  operations  for  the 
Crown  Jewel  Mine  was  filed  in  January, 
1992.  As  additional  engineering  and 
planning  work  was  done,  and  in 
response  to  agency  and  public 
comments  and  suggestions  on  the  initial 
plan,  the  proponent  revised  the  initial 
plan  on  several  occasions.  The  current 
revised  plan  of  operation  clarifies, 
refines,  and  further  defines  the  proposal 
and  is  also  available  to  the  public.  State, 
and  Federal  agencies.  On  March  9, 1993, 
the  project  proponent  submitted  a  single 
integrated  plan  of  operations  combining 
the  information  in  the  revised  plan  and 
other  additional  information. 

Copies  of  the  Scoping  Comment 
Summary  document,  the  integrated  plan 
of  operations,  and  other  documents 
related  to  the  Crown  Jewel  Mine 
proposal  and  EIS  are  available  for  public 
review  at  the  following  locations: 
Forest  Service  District  Ranger's  office, 

Tonasket,  Washington 
Forest  Service  Supervisor's  office. 

Okanogan,  Washington 
Washington  Department  of  Ecology. 
Yakima  and  Olympia.  Washington 
Bureau  of  Land  Management  office, 

Wenatchee.  Washington 
Public  libraries,  Oroville.  Tonasket. 
Omak.  and  Seattle  (Main  Branch), 
Washington 
Chesaw  General  Store.  Chesaw, 
Washington 


Environment  Canada  office.  North 
Vancouver.  B.C.,  Canada 

B.C.  Ministry  of  Environment.  Lands 
and  Parks  offices, 

Victoria,  B.C.,  Canada 

Village  office,  Midway,  B.C.,  Canada 

City  Hall,  Grand  Forks,  B.C.,  Canada 

The  original  NOI  stated  that,  "•  *  • 
This  project  will  be  inconsistent  with 
the  Forest  Plan  •  •  •".  This  statement 
should  read,  "•  •  •  This  project  will  be 
consistent  with  the  Forest  Plan  •  •  *". 

Based  on  currently  available 
information,  the  permits  or  ficenses  that 
may  or  will  be  required  to  implement 
the  proposal  and  the  issuing  authorities 
are  listed  below: 

Federal 

U.S.  Army  Corps  of  Engineers— Section 
404  Permit 

Federal  Communications  Commission — 
Radio  Authorizations 

U.S.  Department  of  the  Treasury- 
Explosive  Permits  (Department  of 
Alcohol,  Tobacco  &  Firearms) 

Washington  State 

Department  of  Ecology — ^National 
Pollutant  Discharge,  Elimination 
System  Permit,  Burning  Permit, 
Reservoir  Permit,  Dam  Safety  Permit, 
Water  Rights  Permit,  Dangerous  Waste 
Permit,  Solid  Waste  Management 
Permit 

Department  of  Natural  Resources- 
Surface  Mine  Permit,  Burning  Permit. 
Dumping  Permit 

Department  of  Social  Services — Sewage 
Disposal  Permits 

County 

Okanogan  County— Substantial 
Development  Permit,  Conditional  Use 
Permit.  Building  Permits.  On-site 
Sewage  Disposal  Permit 

Other  approvals  or  certifications  also 
may  or  will  be  required. 

The  original  NOI  anticipated  that  the 
draft  would  be  available  for  public 
comment  in  December,  1992.  The  draft 
is  now  expected  to  be  completed  and 
available  for  public  review  in  June  1993. 
The  final  EIS  is  expected  to  be  available 
in  October  1993. 

The  U.S.  Army  Corps  of  Engineers 
will  also  participate  in  the  analysis 
process  as  a  cooperating  agency. 

Dated:  April  6, 1993. 
Don  Lyon. 

Acting  Forest  Supervisor. 
IFR  Doc.  93-6801  Filed  4-14-93;  8:45  am) 
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Interim  Directive  on  Sensitive  Species, 
Rocicy  Mountain  Region;  CO.  KS,  N£, 
SD,  WY 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  availability  of  interim 
directive  establishing  regional  direction 
for  sensitive  species. 

SUMMARY:  The  Forest  Service's  Rocky 
Mountain  Region  issued  an  interim 
directive,  effective  March  19, 1993, 
which  establishes  the  Regional 
Forester's  sensitive  species  list  and 
provides  regional  direction  for 
implementing  existing  national  policy 
for  sensitive  species. 

The  directive  supplements  the 
national  Forest  Service  Manual.  It 
designates  67  plants  and  87  animals  as 
the  Regional  Forester's  sensitive  species 
list.  It  includes  clarification  of  the 
objectives  for  sensitive  species;  details 
the  criteria  used  for  selecting  species; 
and  addresses  future  changes  to  the  list. 

The  directive  also  provides  regional 
objectives,  standards,  an  J  a  six  step 
procedure  for  conducting  Biological 
Evaluations. 

This  interim  directive  was  issued 
prior  to  obtaining  public  comments  in 
ord^r  to  make  it  available  to  field 
biologists  for  their  immediate  use  this 
field  season,  and  to  be  in  full 
compliance  with  national  poUcy. 

The  interim  directive  will  remain  in 
effect  until  March  19, 1994,  unless 
superseded. 

DATES:  Comments  concerning  the 
interim  directive  and  designated  species 
will  be  accepted  in  writing  until 
December  31, 1993.  Please  provide 
details  based  on  the  ranking  criteria  for 
any  suggested  changes  to  the  sensitive 
species  list. 

ADDRESSES:  Copies  may  be  obtained 
from  the  USDA  Forest  Service,  Regional 
Office.  P.O.  Box  25127,  Lakewood, 
Colorado  80225;  or  at  any  Forest  Service 
office  in  the  Rocky  Mountain  Region. 
Send  written  comments  to  Elizabeth 
Estill,  Regional  Forester,  Forest  Service. 
P.O.  Box  25127,  Lakewood,  Colorado 
80223. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  Friedlander.  TES  Coordinator, 
(303) 236-9544. 

SUPPLEMENTARY  INFORMATION:  The 
interim  directive  supplements  the 
Forest  Service  Manual,  Chapter  2670 — 
Threatened,  Endangered,  and  Sensitive 
Plants  and  Animals.  It  clarifies  the 
objectives  for  sensitive  species  to 
include:  development  and 
implementation  of  conservation 
strategies  to  preclude  federal  listing 
under  the  Endangered  Species  Act; 
coordination  of  management  objectives 


with  other  agencies  or  individuals;  and 
the  use  of  an  ecosystem  approach  for 
groups  of  sensitive  species  or  habitat 
complexes. 

The  directive  specifies  the  criteria 
used  for  evaluating  plants  and  animals 
for  designation  as  sensitive.  Detailed 
criteria  were  used  for  all  plants,  while 
more  general  criteria  were  used  for 
animals  from  butterflies  to  wolverine. 
The  sensitive  species  list  includes:  67 
plants,  18  mammals,  35  birds,  12  fish, 
9  reptiles,  5  amphibians,  and  8  \ 

invertebrates.  \ 

Prior  to  its  expiration  the  interim 
directive  will  be  reviewed  and  changed 
as  needed,  pending  issuance  of  a  Forest 
Service  Manual  supplement.  Forest 
Supervisors  and  other  interested 
individuals,  groups,  or  agencies  may 
recommend  additions  to  or  deletions 
from  the  sensitive  species  list,  or  other 
changes  to  the  directive. 

The  sensitive  species  list  must  be 
dynamic  to  adjust  to  new  information 
about  species.  However,  when  species 
are  newly  designated  (including  initial 
issuance  of  the  interim  directive),  past, 
current,  or  planned  actions  that  are 
completed  or  well  under  way  at  the  time 
of  designation  will  be  exempt  from  the 
procedural  requirements  for  the  newly 
designated  sensitive  species.  Species 
will  be  removed  from  sensitive  status 
when  conservation  strategies  are 
implemented  ai\d  they  no  longer  qualify 
under  the  stated  criteria.  Species  will 
also  lose  ser-sitive  status  if  they  are 
federally  listed  under  the  Endangered 
Species  Act  or  are  foniially  proposed  for 
such  listing. 

Proposed  Forest  Service  activities  will 
be  reviewed  in  Biological  Evaluations  as 
part  of  the  decision  making  process 
under  the  National  Environmental 
Policy  Act  to  determine  effects  on 
threatened,  endangered,  or  sensitive 
species.  The  objectives  for  the  Biological 
Evaluations  include;  Ensuring  that 
Forest  Service  actions  do  not  contribute 
to  a  loss  of  vabijity  of  native  or  desired 
non-native  species;  ensuring  that 
activities  do  not  cause  a  trend  toward 
federal  hsting  of  any  species;  and 
incorporating  concerns  for  sensitive 
species  throughout  the  planning 
process.  Biological  Eveluations  will 
include  an  effects  analysis  under  the 
different  project  alternatives,  and  a 
determination  of  the  effects  on  each 
threatened,  endangered,  or  sensitive 
species.  The  six-step  procedure  for 
conducting  Biological  Evaluations 
includes:  prefield  review,  field 
reconnaisance,  analysis  of  effects, 
determination,  recommendations,  and 
documentation. 


Dated:  April  6. 1993. 
Glen  £.  Hetiel. 

Director  of  Renewable  Eesources. 

[PR  Doc.  93-8746  Filed  4-14-93;  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  New  Jersey  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  New 
Jersey  Advisory  Committee  will  be 
convened  at  1  p.m.  and  adjourn  at  4:30 
p.m.  on  Tuesday,  May  4, 1993,  m  the 
New  Jersey  State  Bar  Center,  One 
Constitution  Square,  New  Brunswick, 
NJ  08901.  The  purpose  of  the  meeting  is 
(1)  to  update  Committee  members  on 
the  Commission  and  (2)  to  discuss  and 
approve  a  report  on  the  administrition 
of  justice. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Zulima  Farber, 
609-292-1889,  or  John  I.  Binkley, 
Director  of  the  Eastern  Regional  Office. 
202-376-7533  (TDD  202-376-6116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  i>e  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  6, 1993. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
{PR  Doc.  93-8743  Filed  4-14-93;  8:45  am) 
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Agenda  and  Notice  of  Public  Meeting 
of  the  West  Virginia  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  Advisory  Committee  will  be 
convened  at  9  a.m.  and  adjourn  at  5 
p.m.  on  Wednesday,  May  5,  1993,  in  the 
auditorium  of  the  National  Guard 
Armory,  Armory  Road,  Monaville,  WV 
25636.  The  purpose  of  the  forum  is  to 
gather  information  on  racial  tensions  in 
high  schools,  police-community 
relations,  and  equal  employment 
practices  of  the  coal  mine  union  in 
Logan  County.  WV. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Joan  Hairston, 
304-752-3422.  or  John  I.  Binkley. 
Director  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116). 
Hearing-impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  the  Regional  Office  at 
least  five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  6, 1993. 
Carol-Lee  Hurley, 

Chief.  Begional  Programs  Coordination  Unit. 
(FR  Doc  93-8747  Filed  4-14-93;  8;45  ami 

WLUNG  CODE  S33S-01-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Alex  Jiann  Dyi,  Also  Known  as  Alex 
Jiann  Huel,  and  as  Alex  Jiann  Huel  Dyi, 
and  Alex  Dyi,  Individually  and  Doing 
Business  as  MIcro-A-Computers,  Inc. 

Order 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(Department),  having  notified  Alex 
Jiann  Dyi,  also  known  as  Alex  Jiann 
Huei,  and  as  Alex  Jiann  Huei  Dyi,  and 
as  Alex  Dyi,  individually  and  doing 
business  as  Micro-A-Computers,  Inc. 
(hereinafter  collectively  referred  to  as 
Respondents),  of  its  intention  to  initiate 
an  administrative  proceeding  against 
them  pursuant  to  Section  13(c)  of  the 
Export  Administration  Act  of  1979,  as 
amended  (50  U.S.C.A.  app.  2401-2420 
(1991,  Supp.  1992.  and  Public  Uw  No. 
103-10,  March  27, 1993))  (the  Act),  and 
part  788  of  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  768-799  (1992))  (the 
Regulations),  based  on  allegations  that, 
on  or  about  June  28. 1989,  Respondents 
attempted  to  export  from  the  United 
States  to  Taiwan  U.S.-origin  Intel 
processing  chips  without  obtaining  from 
the  Department  the  validated  export 
license  required  by  Section  772.1(b)  of 
the  Regulations,  in  violation  of  Section 
787.3(a)  of  the  Regulations; 

The  Department  and  Respondents 
having  entered  into  a  Consent 
Agreement  whereby  the  Department  and 
Respondents  have  agreed  to  settle  this 
matter  in  accordance  with  the  terms  and 
conditions  set  forth  therein,  and  the 
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terms  of  the  Consent  Agreement  having 
been  approved  by  me; 

It  Is  Therefore  Ordered,  First,  that  a 
civil  penalty  of  $7,500  is  assessed 
against  Respondents.  Respondents  shall 
pay  the  civil  penalty  to  the  Department 
in  four  equal  installments,  as  follows: 
(1)  The  first  installment  of  $1,875  shall 
be  paid  within  30  days  from  the  date  of 
entry  of  this  Order;  (2)  the  second 
installment  of  $1,875  shall  be  paid 
within  six  months  from  the  date  of  entry 
of  this  Order;  (3)  the  third  installment 
of  $1,875  shall  be  paid  within  nine 
months  from  the  date  of  entry  of  this 
Order;  and  (4)  the  fourth  installment  of 
$1,875  shall  be  paid  within  one  year 
from  the  date  of  entry  of  this  Order. 
Payment  shall  be  made  in  the  manner 
specified  in  the  attached  instructions. 
Second,  all  outstanding  individual 
validated  licenses  in  which 
Respondents  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondents'  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to.  distribution  licenses, 
are  hereby  revoked. 

Third.  Alex  Jiann  Dyi,  also  known  as 
Alex  Jiann  Huei,  and  as  Alex  Jiann  Huei 
Dyi.  and  as  Alex  Dyi.  individually  and 
doing  business  as  Mlcro-A-Computer, 
Inc..  with  addresses  at  5F  Lane  113, 
Hsia  Men  Street,  No.  33-1,  Taipei, 
Taiwan,  and  at  286-1  5th  Section,  E. 
Nanking  Road,  Taipei,  Taiwan,  and  all 
successors,  assigns,  officers,  partners, 
representatives,  agents  and  employees, 
for  a  period  of  two  years  from  the  date 
of  entry  of  this  Order,  hereby  are  denied 
all  privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations. 

A.  Without  limiting  the  generality  of 
the  foregoing,  participation,  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity:  (i)  As  a  party 
or  as  a  representative  of  a  party  to  any 
export  hcense  application  submitted  to 
the  Department;  (ii)  in  preparing  or 
filing  with  the  Department  any  export 
hcense  application  or  request  for 
reexport  authorization,  or  any  document 
to  be  submitted  therewith;  (iii)  in 
obtaining  from  the  Department  or  using 
any  validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 


receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

B.  After  notice  and  opportunity  for 
comment,  any  person,  firm,  corporation, 
or  business  organization  related  to 
Respondents  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

C.  As  provided  in  Section  787.12(a)  of 
the  Regulations,  without  prior 
disclosure  of  the  facts  to  and  specific 
authorization  of  the  Office  of  Export 
Licensing,  in  consultation  with  (he 
Office  of  Export  Enforcement,  no  person 
may  directly  or  indirectly,  in  any 
manner  or  capacity:  (i)  Apply  for, 
obtain,  or  use  any  license.  Shipper's 
Export  Declaration,  bill  of  lading,  or 
other  export  control  document  relating 
to  an  export  or  reexport  of  commodities 
or  technical  data  by,  to,  or  for  another 
person  then  subject  to  an  order  revoking 
or  denying  his  export  privileges  or  then 
excluded  from  practice  before  the 
Bureau  of  Export  Administration;  or  (ii) 
order,  buy.  receive,  use,  sell,  deliver, 
store,  dispose  of,  forward,  transport, 
finance,  or  otherwise  service  or 
participate:  (a)  In  any  transaction  which 
may  involve  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States;  (b)  in 
any  reexport  thereof;  or  (c)  in  any  other 
transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  nave  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

D.  As  authorized  by  Sections 
788.16(c)  and  788.17(b)  of  the 
Regulations,  the  denial  period  herein 
provided  for  shall  be  suspended  for  a 
period  of  one  year  beginning  one  year 
from  the  date  of  entry  of  this  Order,  and 
shall  thereafter  be  waived,  provided 
that,  during  the  period  of  suspension. 
Respondents  have  committed  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  under  the  Act. 
The  suspended  portion  of  the  denial 
period  is  contingent  upon,  inter  alia. 
Respondents'  timely  payment  of  the 
civil  penalty,  as  provided  for  herein.  If 
Respondents  fail  or  refuse  to  pay  the 
civil  penalty  imposed,  the  suspended 
portion  of  the  denial  period  will  be 
reinstated. 

Fourth,  the  proposed  Charging  Letter 
and  the  Consent  Agreement  shall  be 
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made  available  to  the  public.  A  copy  of 
this  Order  shall  be  served  upon 
Respondents  and  pubUshed  in  the 
Federal  Register. 
This  Order  is  effective  immediately. 

Dated:  April  2, 1993. 
Douglas  E.  Lavin, 

Acting  Assistant  Secretary  for  Export 

Enforcement. 

IFR  Doc.  93-8753  Filed  4-14-93,  8:45  ami 
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International  Trade  Administration 
(A-1 00-002] 

Price  Determination;  Uranium  From 
Kazakhstan,  Kyrgyzstan,  Russia, 
Talikistan,  Ultralne,  and  Uzbekistan 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Commerce. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  IV.C.l.  of 
the  antidumping  suspension  agreements 
on  uranium  from  Kazakhstan, 
Kyrgyzstan,  Russia,  Tajikistan,  Ukraine, 
and  Uzbekistan,  the  Department 
calculated  an  observed  market  price  for 
uranium  of  Sll.72/Ib.  On  the  basis  of 
this  price,  the  export  quota  for  uranium 
pursuant  to  Section  IV.A.  of  each  of  the 
agreements  is  zero.  Exports  pursuant  to 
other  provisions  of  the  agreements  are 
not  affected  by  this  price. 
EFFECTIVE  DATE:  April  1,  1993. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Melissa  Skinner  or  Beth  Chalecki,  Office 
of  Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14(h  Street  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2822  or  (202)  482- 
2312. 

Price  Calculation 

Background 

Section  FV.C.l.  of  each  agreement 
specifies  that  the  Department  will 
determine  the  DOC  observed  market 
price  to  be  issued  April  1, 1993,  and  to 
be  utilized  for  determining  the  quota 
applicable  to  imports  from  the  various 
republics  during  the  period  April  1, 
1993  to  September  30.  1993. 

Calculation  Summary 

Section  IV.C.l.  of  each  agreement 
specifies  how  the  components  of  the 
market  price  are  reached.  In  order  to 
determine  the  spot  market  price,  the 
Department  utilized  the  monthly 
average  of  the  Uranium  Price 
Information  System  Spot  Price  Indicator 
(UPIS  SPI)  and  the  weekly  average  of 


the  Uranium  Exchange  Spot  Price  (Ux 
Spot).  In  order  to  determine  the  long- 
term  market  price,  the  Department 
utilized  the  UPIS  Base  Price  for 
contracts  reported  executed  between 
October  16, 1992,  and  March  1, 1993. 
and  the  long-term  price  as  determined 
by  the  Department  on  the  basis  of 
information  provided  by  market 
participants. 

Our  letters  to  market  participants 
provided  a  coversheet  for  contracts  and 
directions  requesting  the  submitter  to 
report  his/her  best  estimate  of  the  future 
price  of  merchandise  to  be  delivered  in 
accordance  with  the  contract  delivery 
schedules  (in  U.S.  dollars  per  pound 
UaOg  equivalent).  Using  the  information 
reported  in  the  proprietary  coversheets, 
the  Department  calculated  the  present 
value  of  the  prices  reported  for  any 
future  deliveries  assuming  an  annual 
inflation  rate  of  3.3  percent,  which  was 
derived  from  a  rolling  average  of  the 
GNP  Implicit  Price  Deflator  index  from 
the  past  four  years.  The  Department 
used  the  base  quantities  reported  on  the 
coversheets  for  the  purpose  of  weight- 
averaging  the  prices  of  the  long-term 
contracts  submitted  by  market 
participants.  We  then  calculated  a 
simple  average  of  the  UPIS  Base  Price 
and  the  long-term  price  determined  by 
the  Department. 

Weighting 

Although  only  the  Russian  agreement 
specifically  states  that  the  Department 
will  calculate  the  weighted  average  of 
the  spot  market  and  long-term  market 
prices  to  determine  the  DOC  observed 
market  price,  the  Department  calculated 
one  weighted  average  price  that  is 
applicable  to  all  countries.  The 
weighting  factor  was  not  specified  in  the 
agreements.  While  the  actual  volumes 
sold  in  the  market  during  the 
observation  period  w^ouid  be  the  best 
weighting  factor,  the  data  gathered  for 
the  October  16, 1992  to  March  1, 1993 
period  are  incomplete.  Therefore,  the 
Department  used  the  average  spot  and 
long-term  volumes  of  U.S.  utihty 
purchases  during  1988-1991,  as 
reported  by  the  Energy  Information 
Administration  (EIA).  During  this 
period,  the  spot  market  accounted  for 
30.05  percent  of  total  purchases,  and  the 
long-term  market  for  69.95  percent. 

Calculation  Announcement 

The  Department  determined,  using 
the  methodology  and  information 
described  above,  the  observed  market 
price  is  $11.72.  This  reflects  an  average 
spot  market  price  of  $10.14,  weighted  at 
30.05  percent,  and  an  average  long-te:ni 
contract  price  of  $12.40,  weighted  et 
69.95  percent.  Since  this  price  is  below 


the  $13.00/lb.  minimum  expressed  in 
Appendix  A  of  the  agreements,  there 
will  be  no  quota  under  Section  IV.A.  of 
the  agreements  available  to  any 
signatory  republic  for  the  period  April 
1, 1993  to  September  30, 1993. 

Comments 

Consistent  with  the  Department's 
letters  of  interpretation  dated  February 
22,  1993,  we  provided  interested  parties 
our  preliminary  price  determination  on 
March  11, 1993.  We  received  comments 
from  interested  parties,  which  are 
addressed  below. 

Price  Weighting 

Comment  1 :  The  Government  of  the 
Russian  Federation  (GORF)  maintains 
that  the  best  way  to  weight  the  spot  and 
long-term  markets  is  to  use  a  four-year 
historical  average.  The  Energy 
Information  Administration  (EIA) 
Annual  Reports  have  shown  that  from 
1988  to  1991,  69.95  percent  of  U.S. 
utility  purchases  have  been  made  in  the 
long-term  market  and  30.05  percent 
have  been  made  in  the  spot  market.  The 
GORF  argues  that  this  weighting 
presents  a  more  accurate  historical 
picture  of  U.S.  utility  consumption  than 
information  submitted  within  a  six 
month  period.  The  Government  of 
Uzbekistan  (GOU)  argues  that  the 
Department  should  weight  the  long-term 
price  at  75  percent  and  the  spot  market 
price  at  25  percent,  and  cites 
NUEXCO'S  October  29, 1992,  analysis 
of  the  historical  relationship  between 
long-term  and  spot  market  transactions 
(1987-1991).  In  their  analyses,  the 
GORF  and  NUEXCO  consider  long-term 
market  related  contracts  (i.e.,  contract 
price  tied  to  the  spot  price  at  the  time 
of  delivery)  as  transactions  occurring  in 
the  long-term  market.  Petitioners,  on  the 
other  hand,  maintain  that  tlie 
Department  should  weight  the  spot 
price  at  66  percent  and  the  long-term 
price  at  34  percent  of  the  value  of  the 
market  price.  This  proposal,  originally 
submitted  in  October  1992,  is  based  on 
a  study  undertaken  by  the  Nuclear 
As.surance  Corporation  (NAC)  of  the 
historical  relationship  between  long- 
term  and  spot  market  pricing  practices. 
In  their  analysis,  NAC  considers  long- 
term  market  related  contracts  as 
transactions  based  on  the  spot  market. 
The  Government  of  Kazakhstan  (GOK) 
proposes  that,  since  the  Ux  spot  market 
data  is  too  unreliable  to  produce  an 
accurate  price,  and  buyers  of  uranium 
have  sharply  moved  away  from  the  spot 
market  towards  long-term  contracts,  the 
Department  should  base  its  observed 
price  determination  exclusively  on  the 
long-term  market. 
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Department's  Position:  While 
weighting  the  spot  and  long-tenn  prices 
by  actual  voliunes  is  the  ideal 
methodology,  we  agree  with  the  parties 
that  a  four-year  historical  average 
presents  a  more  accurate  basis  for 
weighting  spot  and  long-term  prices  for 
this  price  determination  than  reported 
volumes  for  the  past  six  months. 
Consequently,  we  have  revised  the 
calculations  to  weight  the  long-term 
market  by  70  percent  and  the  spot 
market  by  30  percent,  based  on  U.S. 
utility  purchases  reported  by  EIA  from 
1987-1991.  This  weighting  assigns  the 
volume  of  market  related  long-term 
contracts  to  the  long-term  market. 
However,  it  would  be  inappropriate  to 
base  the  price  determination  solely  on 
the  long-term  market  and  ignore  the 
spot  market,  since  approximately  30 
percent  U.S.  uranium  sales  historically 
have  occurred  there. 

Spot  Price  Calculation 

Comment  2:  Both  the  petitioners  and 
the  GOK  have  argued  that  the  Ux  spot 
volume  used  in  the  preliminary  price 
determination,  as  published,  contains 
sales  other  than  "core"  sales  (sales  to 
U.S.  utilities).  Non-"core"  sales  can  be 
used  by  traders,  who  would  benefit  from 
a  low  price  determination,  to  artificially 
inflate  market  volume  by  selUng  and 
reseUing  the  same  material.  Petitioners 
say  that  this  overstatement  of  spot 
volume  can  approximately  offset  the 
understatement  of  spot  volume  caused 
by  not  including  long-term  market 
related  contracts,  volume  they  feel  is 
properly  classified  as  spot  volume.  For 
future  price  determinations,  petitioners 
would  like  the  Department  to  collect 
data  on  spot  transactions  from  market 
participants,  as  we  now  do  for  long-term 
contracts.  This  will  provide  a  data  base 
that  the  Department  can  substitute  for 
Ux  information,  instead  of  the 
inaccurate  Ux  volume,  which  includes 
non-core  sales  and  excludes  long-term 
market  related  contracts.  Kazakhstan,  as 
mentioned  above,  feels  that  the  spot 
market  should  be  ignored  altogether 
when  calculating  the  market  price,  since 
they  feel  the  Ux  price  has  httle  to  do 
with  arms-length  sales  to  end  users. 

Department's  Position:  We  agree  with 
the  petitioners  and  the  GOK  in 
principle;  we  prefer  to  use  only  "core" 
sales  in  our  calculation  of  spot  volume. 
As  mentioned  above,  it  would  bo 
inappropriate  to  ignore  the  spot  market 
in  our  calculations,  and  Ux  has  agreed 
to  provide  the  Department  with  "core"- 
oniy  spot  transactions,  adjusted  for 
unreported  sales  from  before  October 
16,  1992.  However,  since  we  have  relied 
on  a  historical  weighting,  it  is  not 


necessary  to  measure  actual  market 
voliunes  for  this  price  determination. 

Comment  3:  The  GOK  argues  that  the 
Ux  spot  price  is  inaccurate  for  two 
reasons:  (1)  If  a  significant  fraction  of 
the  reported  spot  sales  were  for  UF*  or 
EUP,  then  converting  the  price  to  UsOg 
equivalent  can  result  in  skewed  prices 
due  to  manipulation  or  calculation 
error:  and  (2)  the  Department's  weight- 
averaging  of  the  Ux  price  and  the  UPIS 
spot  price  can  result  in  an  erroneous 
result  if  most  sales  took  place  in  a 
month  with  a  high  spot  price. 

Department's  Position:  The  spot  price 
has  been  determined,  as  specified  in  the 
agreement,  from  a  simple  average  of  the 
UPIS  SPI  and  the  Ux  Spot  prices,  both 
of  which  are  estimated.  These  prices 
also  are  based  on  simple  averages  since 
the  Department  has  no  market  volume 
data  with  which  it  could  calculate  a 
weighted  average.  Also,  Ux  has  done  the 
price  conversion  from  UFe  and  EUP 
prices  and  reported  them  as  UaOg 
equivalent  prices.  Since  Ux  is  better 
equipped  to  perform  this  kind  of 
conversion  than  the  Department,  we 
accept  this  as  the  best  available 
information  at  this  time. 

Long-Term  Price  Calculation 

Comment  4:  The  GORF  argues  that  the 
Department  should  utilize  maximum, 
not  base,  quantities  when  calculating 
quantity  to  be  delivered  under  long-term 
contracts.  These  quantities,  the  GORF 
maintains,  represent  committed  demand 
at  a  committed  price  in  the  U.S.  market, 
which  satisfies  the  Department's 
requirements  for  usable  long-term 
information.  The  GORF  also  maintains 
that  there  is  no  reason  to  exclude  long- 
term  market  related  and  "renegotiated" 
contracts  from  the  calculation;  rather, 
the  Department  should  "adjust  both 
current  and  future  prices  calculations  to 
compensate  for  these  deficiencies."  In 
addition,  the  CORF  suggests  the 
Department  "establish  procedures  for 
mandatory  reporting  of  all  long-term 
uranium  contracts  executed  in  the 
United  States,"  since  they  argue  that  the 
total  volume  of  the  contracts  submitted 
for  this  price  determination  severely 
understates  the  current  long-term 
volume  in  the  United  States.  Finally,  the 
GORF  wants  the  Department  to  disclose 
base  prices  and  escalation  factors  for 
base-escalated  contracts  used  in  making 
its  long-term  price  determination,  so  the 
Russian  Federation  "may  provide 
meaningful  comments  on  the 
Department's  calculations." 

Department's  Position:  We  disagree 
with  the  GORF.  While  the  maximum 
quantity  deliverable  in  a  contract  is, 
theoretically,  the  maximum  demand 
that  can  be  placed  on  the  seller^  it 


occurs  only  at  the  discretion  of  the 
buyer.  The  nominal  contract  quantity,  in 
contrast,  is  the  maximum  demand  that 
will  be  placed  on  the  seller,  regardless 
of  any  future  decisions  made  by  the 
buyer,  unless  the  contract  is 
renegotiated.  In  addition,  the 
Department  has  excluded  long-term 
market  related  contracts  and 
"renegotiated"  contracts  from  its 
calculations  so  as  to  be  consistent  with 
UPIS.  which  does  the  same  thing.  Also, 
the  Department  does  not  have  any 
authority  to  require  U.S.  utiUties  to 
report  their  long-term  contracts  to  us. 
Finally,  base  prices  and  escalation 
factors  as  reported  to  the  Department  in 
contracts  submitted  by  market 
participants  are  confidential  and  may 
not  be  released  under  APO. 

Comment  5:  The  Government  of 
Uzbekistan  (GOU)  argues  that  the 
Department  should  use  in  our  long-term 
price  calculation  information  they 

f)rovided  in  a  press  r^ease  regarding  a 
ong  term  contract  signed  by  Ontario 
Hydro  for  purchases  of  1.6  million  lbs. 
of  U3O,  from  1996-2002. 

Department's  Position:  We  are 
attempting  to  develop  a  price  which 
represents  the  current  state  of  the 
uranium  market  in  the  United  States: 
this  does  not  include  contracts  to 
Canadian  utilities. 

Comment  6:  In  determining  the  long- 
term  market  price,  petitioners  argue  that 
(1)  DOC  should  only  include  contracts 
executed  during  the  period  October  16, 
1992,  through  March  1.  1993,  at  their 
base  quantities:  (2)  DOC  should  only 
include  fixed  price  or  base-escalated 
contracts,  not  market  related  contracts 
(since  the  price  is  not  fixed)  or  any 
contracts  reported  to  UPIS  (to  avoid 
double  counting):  (3)  if  the  price  was 
fixed  before  the  date  of  execution  of  the 
contract,  DOC  must  escalate  the  fixed 
price  up  to  the  1992  level;  (4)  if  the 
price  was  fixed  after  the  date  of 
execution  of  the  contract,  DOC  must 
deflate  any  future  prices  down  to  the 
1992  level;  and  (5)  DOC  must  determine 
the  current  value  of  future  payments 
under  any  given  contract  by  deflating 
future  prices,  as  UPIS  does.  Finally,  the 
petitioners  request  that  the  Department 
confirm  the  nominal  quantities  used  in 
its  calculations  and  update  the  GNP 
IPD,  as  appropriate. 

Department's  Position:  We  agree  with 
petitioners'  comments  and  have  adopted 
them  in  our  methodology. 

After  analysis  of  the  above  comments, 
we  have  determined  that  the  observed 
market  price  for  uranium  is  $11  72/lb. 
The  Department  invites  parties  to 
provide  pricing  information  for  use  in" 
the  next  price  determination.  Any  such 
information  should  be  provided  for  the 
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record  and  should  be  submitted  by 
September  3, 1993. 

Dated:  April  1.1993. 

JoMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  93-8884  Filed  4-14-93;  8:45  am] 

BtLUNQ  COOC  3S10-OS-M 

Export  Trade  Certificata  of  Reviaw 

ACTION:  Notice  of  issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  92-00014. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  the  American  Pork  Export 
Trading  Company  ("APEX").  This 
notice  summarizes  the  conduct  for 
which  certification  has  been  granted. 
FOR  FURTHER  MFORMATKM  CONTACT: 
George  Muller,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administratron,  (202)  482-5131. 
This  is  not  a  toll-free  number. 
SUPPI^MENTARY  INFORMATION:  Title  ED  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regulations  implementing  title  in  are 
found  at  15  CFR  part  325  (1992)  (50  FR 
1804,  January  11,  1985). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  a 
Certificate  in  the  Federal  Register. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 
1.  Products 

Products  are  those  pork  products  set 
forth  in  the  U.S.  Department  of 
Agriculture,  Agricultural  Marketing 
Service's  Institutional  Meat  Purchase 
Specifications  and  include  all  types  of 
fresh,  cured,  cured  and  smoked  and 
fully-cooked  pork  products.  Fresh  pork 
products  include  carcasses  and/or  split 
carcasses,  hams,  shoulders,  bellies, 
loins,  spareribs,  hocks,  trimmings,  pig's 
feet,  neck  bones,  ribs,  diced  pork, 
ground  pork,  fillets,  butt  steaks,  loin 
chops,  pork  patties,  and  various 
miscellaneous  fresh  pork  products. 
Cured,  cured  and  smoked,  and  fully- 


cooked  pork  products  include  pork 
loins,  can  bacon,  jowls,  spareribs,  hocks, 
clear  fatback,  faet,  ham  patties,  ham 
steaks,  pork  loin  chops,  pork  patties, 
pork  shoulders,  bellies,  bacon,  ham, 
diced  pork,  shoulders,  and  sausage. 

2.  Export  Trade  Facilitation  Services  (As 
They  Relate  to  the  Export  of  Products, 
Services  and  Intellectual  Property 
Rights) 

Consulting,  international  market 
research,  marketing  and  trade 
promotion,  trade  show  participation, 
insurance,  legal  assistance,  testing  and 
certification  of  Products,  transportation, 
trade  documentation  and  freight 
forwarding,  communication  and 
processing  of  export  orders, 
warehousing/cold  storage,  packaging, 
foreign  exchange,  financing,  and  taking 
title  to  Products. 

3.  Services 

Ancillary  services  associated  with  the 
production  and  sale  of  Products  for 
export,  including  research  and 
development  testing  and  certification  of 
Products,  and  training  programs. 

4.  Intellectual  Property  Rights 

Patents,  trademarks,  service  marks, 
copyrights,  trade  secrets,  and  know- 
how. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands). 

Export  Trade  Activities  and  \fethods  of 
Operation 

1.  APEX  and.'or  one  or  more  of  its 
Members  may: 

a.  Engage  in  joint  bidding  and/or 
other  joint  selling  arrangements  for 
Products  and/or  Services  in  Export 
Markets,  and  allocate  sales  resulting 
from  such  arrangements,  provided  each 
Member's  decision  to  commit  Products 
is  independently  reached; 

b.  Establish  export  prices  for  sales  of 
Products  and/or  Services  by  the 
Members  in  Export  Markets,  in 
connection  with  actual  or  potential  bona 
fide  export  opportunities,  with  each 
Member  being  free  to  deviate  from  such 
prices  by  whatever  amount  it  sees  fit; 

c.  With  respect  to  Products  and/or 
Services,  refuse  to  quote  prices  for,  or  to 
market  or  sell  in,  Export  Markets; 

d.  Provide  and/or  Jointly  negotiate  for 
and  purchase  from  Suppliers  Export 
Trade  Facilitation  Services  for  Members; 


e.  Solicit  non-Member  Suppliers  to 
sell  their  Services  or  offer  their  Export 
Trade  Facilitation  Services  through  the 
certified  activities  of  APEX  and/or  its 
Members; 

f.  Coordinate  with  respect  to  servicing 
of  Products  in  Export  Markets, 
including  the  establishment  of  joint 
warranty,  service,  and  training  centers 
in  such  markets; 

g.  License  associated  Intellectual 
Property  Rights  in  Export  Markets  to 
non-Members  in  conjimction  with  the 
sale  of  Products,  but  in  all  instances  the 
terms  of  such  licenses  shall  be 
determined  solely  by  negotiations 
between  the  licensor  Member  and  the 
export  customer  without  coordination 
with  APEX  or  any  other  Member; 

h.  Engage  in  joint  promotional 
activities,  such  as  advertising  and  trade 
shows,  aimed  at  developing  existing  or 
new  Export  Markets; 

i.  Bring  together  from  time  to  time 
groups  of  Members  to  plan  and  discuss 
how  to  fulfill  the  technical  product, 
service,  and/or  technology  requirements 
of  specific  export  customers  or  Export 
Markets;  and 

j.  Operate  and  establish  jointly  owned 
subsidiaries  or  other  joint  venture 
entities,  owned  exclusively  by  APEX 
and/or  its  Members,  to  export  Products 
to  Export  Markets;  operate  warranty, 
service,  and  training  centers  in  Export 
Markets;  and  to  provide  Export  Trade 
Facilitation  Services  to  Members. 

2.  APEX  and/or  its  Members  may 
enter  into  agreements  wherein  APEX 
and/or  one  or  more  Members  agree  to 
act  in  certain  countries  or  Export 
Markets  as  the  Members'  exclusive  or 
nonexclusive  Export  Intermediary  for 
Products  and/or  Services  in  that  country 
or  Export  Market.  In  such  agreements, 
(i)  APEX  or  the  Member(s)  acting  as  an 
exclusive  Export  Intermediary  may 
agree  not  to  represent  any  other 
Supplier  for  sale  in  the  relevant  country 
or  Export  Market,  and  (ii)  Members  may 
agree  that  they  will  export  for  sale  in  the 
relevant  country  or  Export  Market  only 
through  APEX  or  the  Member(s)  acting 
as  exclusive  Export  Intermediary,  and 
that  they  will  not  export  independently 
to  the  relevant  country  or  Export 
Market,  either  directly  or  through  any 
other  Export  Intermediary.  APEX  and/or 
any  Member  when  acting  as  an 
exclusive  Export  Intermediary  shall  not 
unreasonably  refuse  to  supply  its 
Services  on  non-discriminatory  terms  to 
those  Members  that  are  parties  to  the 
exclusive  arrangements  and  which 
request  such  Services. 

3.  APEX  and/or  its  Members  may 
exchange  and  discuss  the  following 
types  of  information: 
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a.  Infjrmation  (other  than  information 
about  the  costs,  output,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  domestic  orders,  terms  of 
domestic  ma'keting  or  sale,  or  United 
States  business  plans,  strategies  or 
ciethods)  that  is  already  generally 
available  to  the  trade  or  public; 

b.  Information  about  sales  and 
marketing  efforts  for  Export  Markets; 
activities  and  opportunities  for  sales  of 
Products  and  Services  in  Export 
Markets;  selling  strategies  for  Export 
Market$;  pricing  in  Export  Markets; 
projected  demands  in  Export  Markets; 
customary  terms  of  sale  in  Export 
Market^;  the  types  of  Products  available 
fiom  coimpetitors  for  sale  in  particular 
Export  Markets,  and  tlie  prices  for  such 
Products;  and  customer  specifications 
for  Products  in  Export  Markets; 

c.  Information  about  the  export  prices, 
quality,  quantity,  source,  ability  to 
supply  l4oducts  in  quantities  sufficient 
to  meet  a  sale  opportunity,  and  delivery 
dates  of  Products  available  from 
Members  for  export,  provided  however, 
that  exchanges  of  information  and 
discussions  as  to  Product  quantity, 
source,  ability  to  supply  Products  in 
quantities  sufficient  to  meet  a  sales 
opportimity,  and  delivery  dates  must  be 
on  a  transaction-by-transaction  basis 
only  and  involve  only  those  Members 
who  are  participating  or  have  a  genuine 
interest  in  participating  in  such 
transaction; 

d.  Information  about  terms  and 
conditions  of  contracts  for  sales  in 
Export  Markets  to  be  considered  and/or 
bid  on  by  APEX  and  its  Members; 

e.  Information  about  joint  bidding, 
selling,  or  servicing  arrangements  for 
Export  Markets  and  allocation  of  sales 
resulting  from  such  arrangements 
among  the  Members; 

f.  Information  about  expenses  specific 
to  exporting  to  and  within  Export 
Markets,  Including  without  limitation 
transportation,  intermodal  shipments, 
insu-aa-iG'},  inland  freight  to  port,  port 
storage,  commissions,  export  sales, 
docuiTierlation,  financing,  customs, 
duties,  and  taxes: 

g.  Information  about  U.S.  and  foreign 
legislation  and  regulations  affecting 
sales  in  Export  Markets; 

h.  hifoirtnation  about  APEX's  or  its 
Members'  export  operations,  including 
without  limitation  sales  and  distribution 
network$  established  by  APEX  or  its 
Members  in  Exirort  Markets,  and  prior 
expert  sales  by  Members  (including 
export  price  information); 

1.  Information  related  to  the 
standardization,  testing,  and 
certification  of  Products  and  Services 
for  purposes  of  making  bona  fide 
recommendations  to  foreign 


governmental  or  private  standard-setting 
organizations  that  are  in  the  process  of 
formulating  standards  for  those 
Products  or  Services;  and 

j.  Information  related  to  the  means  for 
complying  with  existing  technical 
standards. 

4.  APEX  may  provide  its  Members  or 
other  Suppliers  the  benefit  of  any 
Export  Trade  Facilitation  Services  to 
facilitate  the  export  of  Products  to 
Export  Markets.  This  may  be 
accomplished  by  APEX  itself,  or  by 
agreement  with  Members  or  other 
parties. 

5.  APEX  and/or  its  Members  may 
meet  to  engage  in  the  activities 
described  in  paragraphs  one  through 
four  above. 

6.  APEX  and/or  its  Members  may 
make  available  to  non-Members  the 
Export  Trade  Facilitation  Services 
relating  to  testing  and  certification  of 
Products.  APEX  and/or  its  Members 
may  refuse  to  provide  other  Export 
Trade  Facilitation  Services,  and  may 
deny  participation  in  the  other  activities 
described  in  paragraphs  one  through 
five  above,  to  non-Members. 

7.  APEX  and/or  its  Members  may 
fonvard  to  the  appropriate  individual 
Member  requests  for  information 
received  from  a  foreign  government  or 
its  agent  (including  private  preshipment 
inspection  firms)  concerning  that 
Member's  domestic  or  export  activities 
(including  prices  and/or  costs),  and  if 
such  individual  Member  elects  to 
respond,  it  shall  respond  directly  to  the 
requesting  foreign  government  or  its 
agent  with  respect  to  such  information. 

Definitions 

1.  An  "Export  Intermediary"  means  a 
person  who  acts  as  a  distributor, 
representative,  sales  or  marketing  agent, 
or  broker,  or  who  performs  similar 
functions,  including  providing  or 
arranging  for  the  provision  of  Export 
Trade  Facilitation  Services. 

2.  "Member"  means  a  member 
company  of  APEX  listed  in  Attachment 
A  to  this  Certificate,  which  is 
incorporated  herein  by  reference,  and 
those  member  companies  of  APEX 
subsequently  incorporated  in  the 
Certificate  pursuant  to  the  amendment 
procedures  set  forth  below  or  certified 
as  a  "Member"  within  the  meaning 
§  325.2(1)  of  the  Regulations. 

3.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  a  Product, 
Service,  Intellectual  Property  Right,  or 
Export  Trade  Facilitation  Service, 
whether  a  Member  or  non-Member. 

A  copy  of  each  certificate  will  be  kept 
in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 


room  4102.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 

Dated:  April  9. 1993. 
G«or;g«  Muller, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

Attadunent  A — List  of  Members  (Within  tha 
Meaning,  of  Section  325.2(1}  of  the 
Regulations) 

Doskocil/WiUon  Foods  Co.,  Oklahoma  City. 

OK 
FDL  Marketing,  Inc.,  Dubuque.  I A 
Farmland  Foods,  Inc..  Kansan  Qty,  MO 
Hormel  loleniatioDal  Corporation,  Austin. 

MN 
IBP.  Inc..  Dakota  City.  NE 
Seaboard  Corporation,  Shawnee  Mission,  KS 

and  W  &  G  Marketing  Company,  Inc.. 

Amos.  I A 

[FR  Doc.  93-6882  Filed  4-14-«3;  8:45  am] 
BILUMl  CODE  3eiO-«IMI 


National  Oceanic  artd  Atmospheric 
Administration 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Mid-Atlantic  Fishery 
Management  Council's  Surf  Clam  and 
Ocean  Quahog  Committee  and  its  Surf 
Clam  and  Ocean  Quahog  Industry 
Advisory  Subcommittee  will  meet  on 
May  5. 1993.  The  meeting  will  begin  at 
10  a.m.,  at  the  Ramada  Inn.  76  Industrial 
Highway,  Essington,  PA.,  (telephone: 
215-521-9600).  The  purpose  of  the 
meeting  is  to  review  the  surf  clam  and 
ocean  quahog  stock  assessments  and  to 
make  quota  recommendations  for  1994. 

For  more  information,  contact  John 
Bryson,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Council, 
room  2115,  Federal  Building.  300  South 
New  Street,  Dover.  DE  19901;  telephone: 
(302)674-2331. 

Dated;  April  9.  1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries, 
Conservation  and  Management.  Nalional 
Marine  Fisheries  Service. 
[FR  Doc.  93-«792  Filed  4-14-93:  8:45  ami 

BILLING  COOC  3eiO-23-M 


National  Marine  Mammal  Tissue  Bank; 
Protocol  and  Access  Policy 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACDON:  Notice  of  availability  of 
proposed  protocol  and  tissue  access 
policy  and  request  for  public  comment. 

SUMMARY:  NMFS  has  developed  a 
proposed  scientific  protocol  for 
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collection  and  handling  of  marine 
mammal  tissues  to  be  archived  in  the 
National  Marine  Mammal  Tissue  Bank. 
NMFS  also  has  developed  a  proposed 
pohcy  for  access  to  tissues  archived  in 
the  Bank.  NMFS  is  making  these 
documents  available  for  public  review 
and  comment. 

DATES:  Comments  on  the  proposed 
protocol  and  tissue  access  policy  must 
be  received  by  June  1,  1993. 

ADDRESSES:  Requests  for  copies  of  the 
proposed  protocol  and  access  policy 
should  be  sent  to  the  Director,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service.  1335  East-West 
Highway,  Silver  Spring,  MD  20910. 
Comments  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dean  Wilkinson.  Office  of  Protected 
Resources,  NMFS  at  (301)  713-2322. 

SUPPt.EMENTARY  INFORMATION:  Section 
307  of  the  Marine  Mammal  Health  and 
Stranding  Response  Act  of  1992  (Pub.  L. 
102-587)  (Act)  provides  for  the  creation 
of  a  National  Marine  Mammal  Tissue 
Bank.  As  part  of  the  process,  the  Act 
requires  the  Secretary  of  Commerce 
(Secretary)  to  issue  guidance  for  marine 
mammal  tissue  collection,  preparation, 
and  archiving.  In  addition  to  being  the 
protocol  for  tissues  stored  in  the  Tissue 
Bank,  the  protocol  will  be  made 
available  as  guidance  for  independent 
researchers.  The  Act  requires  that  an 
opportunity  for  public  review  be 
provided  before  the  protocol  is 
finalized.  NMFS  has  prepared  a 
proposed  protocol  and  welcomes  any 
comments  concerning  suggested 
revisions  and/or  additions. 

The  Act  also  requires  the  Secretary  to 
establish  criteria  for  access  to  tissues 
maintained  in  the  National  Marine 
Mammal  Tissue  Bank.  The  criteria  are  to 
be  made  available  for  public  review 
before  being  finalized.  NMFS  is  strongly 
committed  to  allowing  access  to  tissues 
by  independent  researchers  with  a 
demonstrated  need  for  such  tissues. 
However,  recognizing  that  tissues 
archived  in  the  Tissue  Bank  will 
constitute  a  limited  resource  and  that 
the  Tissue  Bank  is  not  intended  to 
replace  other  sources  of  tissues  for 
research.  NMFS  believes  that  some 
restrictions  should  be  placed  on  access. 
NMFS  has  prepared  an  access  policy 
that  has  been  reviewed  by  the  U.S.  Fish 
and  Wildlife  Service  that  should 
maintain  a  balance  between  competing 
needs.  Copies  are  available  to  the  public 
(see  ADDRESSES).  NMFS  welcomes 
comments  on  the  proposed  access 
policy. 


Dated:  April  6, 1993. 
Williun  W.  Fox,  Jr., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric  Administration. 
[PR  Doc.  93-8751  Filed  4-14-93;  8:45  am) 
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Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 

ACTION:  Notice  of  a  modification  to 
Scientific  Research  Permit  No.  826 
(P770#64). 

Notice  is  hereby  given  that  the  NMFS 
Coastal  Zone  and  Estuarine  Studies 
Division  has  requested  a  modification  to 
Permit  No.  826  (P770#64)  issued  on 
March  23, 1993  under  the  authority  of 
the  Endangered  Species  Act  (ESA)  of 
1973  (U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  listed  fish  and 
wildlife  (50  CFR  parts  217-227). 

Permit  No.  826  authorized  two  studies 
which  involve  the  take  of  listed  Snake 
River  spring/summer  and  fall  chinook 
salmon  (Oncorhynchus  tshawytscha) 
and  listed  Snake  River  sockeye  salmon 
(O.  nerka).  The  requested  duration  of 
both  studies  was  May  through 
September  each  year  for  five  years. 

The  permittee  requested  that  the  dates 
of  Study  Two  be  changed  to  March 
through  July  each  year.  This  change  in 
dates  does  not  change  the  estimated  take 
of  listed  species. 

Notice  is  hereby  given  that  on  April 
6. 1993,  as  authorized  by  the  provisions 
of  the  ESA,  NMFS  issued  a  Modification 
for  the  above  taking  subject  to  certain 
conditions  set  forth  therein. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  (by  appointment): 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service, 
NOAA,  1335  East- West  Hwy.,  suite 
8268,  Silver  Spring,  MD  20910  (301/ 
713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620,  Portland,  OR  97232 
(503/230-5400). 

Dated:  April  6, 1993. 
William  W.  Fox.  Jr.. 
Director.  Office  of  Protected  Resources. 
IFR  Doc.  93-«742  Filed  4-14-93;  8:45  am] 
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Endangered  Species;  Issuance  of 
Endangered  Species  Act  Scientific 
Research  Permit  No.  815 

On  January  12, 1993.  notice  was 
published  in  the  Federal  Register  (58 
FR  3935)  that  an  application  had  been 
filed  by  David  Wm.  Owens.  Ph.D..  Texas 
A  &  M  University,  Department  of 
Biology,  College  Station,  Texas  77843- 
3258,  for  a  permit  to  (1)  monitor  the 
migratory  behavior  of  bioth  sexes  of  the 
olive  ridley  sea  turtles  [Lepidochelys 
olivicea),  (2)  determine  which  hormones 
and  mechanisms  are  regulating  their 
migratory  and  reproductive  behavior,  (3) 
determine  the  courtship  and  mating 
behavior  of  this  species,  and  (4)  study 
the  feeding  behavior  and  ecology  of 
olive  ridley,  turtles,  black  turtles 
(Chelonia  mydas  agassizi),  leatherback 
turtles  (Dermochelys  coriacea),  and 
loggerhead  turtles  {Caretta  caretta).  The 
applicant  originally  requested  a  permit 
to  take  up  to  179  olive  ridley  sea  turtles 
for  the  purpose  of  measuring,  lavaging, 
tagging  with  satellite  transmitters  and 
conducting  stress  tests,  ultrasonography 
and  bloodsampling.  The  application 
requested  authorization  to  take  up  to  10 
each  of  loggerhead,  black,  and 
leatherback  turtles  for  research  on 
feeding  ecology. 

Notice  is  hereby  given  that  on  March 
18. 1993.  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543)  and 
the  NOAA.  National  Marine  Fisheries 
Service  (NMFS)  regulations  governing 
endangered  fish  and  wildlife  permits 
(50  CFR  parts  217-222),  NMFS  issued  a 
scientific  research  permit  for  the  non- 
lethal  taking  of  100  olive  ridley  turtles 
and  10  each  of  loggerhead,  black  and 
leatherback  turtles,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  finding  that  the  permit:  (1) 
Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  the  application;  and  (3)  will  be 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 
This  research  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR  of  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 
The  Permit  is  available  for  review  in 
the  following  offices:  Office  of  Protected 
Resources,  NOAA,  NMFS,  1335  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301/713-2322);  and,  Director, 
Southwest  Region,  National  Marine 
Fisheries  Service,  501  West  Ocean 
Blvd.,  suite  4200,  Long  Beach, 
Cahfomia  90802,  (310/980-4001). 


Dated:  March  18, 1993. 
William  W.  Fox.  Jr., 

Director  of  Protected  Resources. 

[FR  Doc.  93-8885  Filed  4-14-93;  8:45  ami 
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National  Technical  Information  Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Licensing  information  may  be 
obtained  by  writing  to:  National 
Technical  Information  Service  (NTIS), 
Office  of  Federal  Patent  Licensing,  U.S. 
Department  of  Commerce,  P.O.  Box 
1423,  Springfield,  Virginia  22151  or  by 
telephoning  (703)  487-4732.  All  patent 
applications  may  be  purchased, 
specifying  the  serial  number  listed 
below,  by  vmting  NTIS,  5285  Port  Royal 
Road.  Springfield.  Virginia  22161  or  by 
telephoning  the  NTIS  Sales  Desk  at 
(703)  487-4650.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents.  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231. 

Please  cite  the  number  and  title  of 
inventions  of  interests. 
Douglas  ).  Campion. 

Acting  Director.  Office  of  Federal  Patent 
Licensing. 

Department  of  Health  and  Human  Services 

7-239,208— (U.S.  5,157.110)  Synthetic.  Anti- 
Complement  Protein  and  the  Gene 

Encoding  Same 
7-305.458— (U.S.  5,159,063)  Isolation  and 

Characterization  of  a  Plasma  Protein  Which 

Binds  to  Activated 
7-312,097— {U.S.  5.162.223)  Hybridomas  and 

Resulting  Monoclonal  Antibodies  Directed 

Against  Antigens  of  Bordetella  Pertussis 
7-365.772— {U.S.  5.171.663)  Monoclonal 

Antibody  Against  Complement  Regulatory 

Protein 
7-479,817— {U.S.  5,158,940)  Use  of  Suramin 

to  Treat  Rheumatologic  Diseases 
7-500,913— {U.S.  5.173,509)  Suramin  and 

Active  Analogues  Thereof  in  the  Treatment 

of  Hypercalcemia 
7-506,613— {U.S.  5,162,361)  Method  of 

Treating  Diseases  Associated  with  Elevated 

Levels  of  Interleukin  1 
7-544,546— {U.S.  5,173.481)  Preparation  of 

Specifically  Substituted  Cyclodextrins 
7-558,53$— {U.S.  5,153,309)  A  Process  of 

Making  Tetrahydropteroylpoly-Glutamic 

Add  Derivatives 
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7-579,63a-{U.S.  5.579,630)  Synthesis  and 
Purification  of  N-Bromoacetyl-3,3,'5- 
Triiodo-L-Thyronine  (An  Affinity  Label  for 
the  Study  of  Thyroid  Hormone  Binding) 
7-584,758— {U.S.  5,173,405)  Use  of  Arsenite 
to  Reversibly  Block  Steroid  Binding  to 
Glucocorticoid  Receptors  in  the  Presence 
of  Other  Steroid  Receptors 
7-585.793— {U.S.  5.155,137)  Complexes  of 

Nitric  Oxide  with  Polyamines 
7-592,489— {U.S.  5.163,617)  Low-Cost 
Ultrasonic  Nebulizer  for  Atomic 
Spectrometry 
7-653.164— {U.S.  5,167,956)  An 
Immunotoxin  with  !n-Vivo  T  Cell 
Suppressant  Activity 
7-656,326— {U.S.  5.170.286)  Rapid  Exchange 
Imaging  Chamber  for  Stop-Flow 
Microscopy 
7-695.004— Human  SCLC  Autocrine  Growth 
Factors  and  Monoclonal  Antibody 
Blocking  the  same 
7-765,746— {U.S.  5.171.750)  Substituted 
Phenserines  as  Specific  Inhibitors  of 
Acetylcholinesterase 
7-785,993— <U.S.  5,171,676)  A  Method  of 
Introducing  Hydroxyl  Groups  info 
Artemisinin  and  its  Derivatives 
7-859,778 — Fabrication  of  micro-range  Holes 
in  Protective  Barriers  and  Encapsulating 
Materials 
7-861,938— Use  of  Restriction  Endonucleases 

Against  Viruses,  Including  HIV 
7-862,625— Portable  Spirometer  with 

Improved  Accuracy 
7-862,784 — Method  and  Compositions  for 

the  Diagnosis  of  Cat  Scratch  Disease 
7-882,042— Blockage  of  Cell  Adhesion 

Molecules 
7-886,368 — Methods  and  Compositions  for 
Increasing  the  Sensitivity  of  a  Cell  to  a 
DNA  Damaging  Agent 
7-887,072— Epithelial  Cell  Specific 

Differentiation  Marker 
7-890.713— Nerve  Growth  Factor/Receptor 

Complex 
7-901,715 — Novel  Human  Insulinoma- 

Associated  cDNA 
7-906.881— Method  of  InhibiUng  Viral 

Replication 
7-906.945 — Anorectic  Use  of  Compounds 
7-912,097— Inhibition  of  Diseases  Associated 

with  Amyloid  Formation 
7-914,284— A  Chimeric  Protein  That  Has  a 
Human  Rho  Motif  and  Deoxyribonuclease 
Activity 
7-923,337 — Producing  Increased  Numbers  of 
Hematopoietic  Cells  by  Administering 
Inhibitors  of  Dipeptidyl  Peptidase  IV 
7-926,290— Interieukin-4  Stimulated  T 
Lymphocyte  Cell  Death  for  the  Treatment 
of  Autoimmune  Diseases,  Allergic 
Disorders,  and  Graft  Rejection 
7-929,630— The  Use  of  CD4  Plasma 
Membrane  Vesicles  (PMV)  as  a  Therapeutic 
Agent  for  Aids 
7-935,311— A  Substrate  for  the  Epidermal 

Growth  Factor  Receptor  Kinase 
7-935,812— In  Vitro  Ligation  of  Foreign  DNA 

Into  Large  Eukaryotic  Viruses 
7-946,613— Method  for  Concentrating  a 

Solute  by  Countercurrent  Chromatography 
7-947,671— Synthetic  Peptide  Vaccine  for 

Chlamydia  Trachomatis 
7-949,266— Mu-crystallins 
7-950,020— Method  for  Detection  of 
Mucoplasma 


7-958.009— Long-Term  Proliferation  of 

Primordial  Germ  Cells 
7-958.683— Genes  that  Encode  a  Surface 

Protein  of  P.  Carinii 
7-965,666 — Method  of  Qeaving  Specific 

Sequences  of  RNA 
7-965,916 — Inununization  Against  Neisseria 

Gonorrhoeae 
7-966,970— Intrinsic  Inhibitors  of  Aldose 

Reductase 
7-970,338— The  St-Bl7  Serotonin  Receptor 
7-980,514— The  PCT-65  Serotonin  Receptor 
7-985,698— Mammalian  Muscle  NAD: 

Arginine  ADP-ribosyltransferase 

Department  of  Interior 

7-557,812— {U.S.  5,167.802)  Apparatus  for 

Sampling  Pesticide  Residues  in  Run-off 

with  Control  of  Sample  Pump  and 

Distributor  Valve 
7-692.889— {U.S.  5,161.857)  Teleoperated 

Control  System  for  Underground  Room  and 

Pillar  Mining 
7-698,031— {U.S.  5.160,711)  Cyanide 

Leaching  Method  for  Recovering  Platinum 

Group  Metals 
7-906,517— Leaching/Flotation  Scrap 

Treatment  Method 
7-922,412— Pressure-Reaction  Synthesis  of 

Titanium  Composite  Materials 
7-956,193- Recovery  of  Li  &om  Alloys  of  Al- 

Li  and  Li-Al  Using  Engineered  Scavenger 

Compounds 
7-956,235 — Continuous  Production  of 

Granular  or  Powder  Ti.  Zr  and  Hf  or  Their 

Alloy  Products 
7-971,642— Apparatus  and  Method  for 

Computer  Vision  Measurements 

(FR  Doc.  93-8864  Filed  4-14-93;  8:45  am| 
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Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS). 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  co-exclusive 
licenses  in  the  United  States  and  certain 
foreign  countries  to  practice  the 
invention  embodied  in  U.S.  Patent 
Application  SN  7-364.379. 
"Contraceptive  Vaccine  Based  on 
Cloned  Zona  Pellucida  Gene"  to 
Organon  International  B.V.  and  Berlex 
Laboratories,  Inc.,  having  places  of 
business  at  Oss  in  the  Netherlands  and 
Wayne.  NJ,  respectively.  The  patent 
rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  co-exclusive  licenses 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  Hcenses  may  be 
granted  unless,  within  sixty  days  from 
the  date  of  this  published  Notice,  NTIS 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
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licenses  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  404.7. 

The  invention  relates  to  contraceptive 
vaccines  based  on  cloned  zona 
pellucida  genes  and  the  strategy  of 
alloimmunization  with  zona  pelludda 
polj-peptides.  In  particular,  the 
invention  relates  to  a  contraceptive 
vaccine  for  use  in  a  mammalian  female 
comprising  a  polypeptide  which 
displays  at  least  oae  epitope  for  binding 
of  an  antibody  that  inhibits  fertilization 
of  an  oocyte  by  a  sperm.  This  epitope 
is  from  a  zcma  pellucida  protein  of  the 
species  in  which  the  said  vaccine  is 
used.  Further,  this  invention 
comprehends  vaccines  comprising  a 
synthetic  peptide  that  display's  an 
epitope  for  such  an  antibody  that 
inhibits  fertilization. 

The  availability  of  the  invention  for 
licensing  was  published  in  the  Federal 
Register  Vol.  55,  No.  141,  p.  29879 
(1990).  A  copy  of  the  above-identified 
patent  application  may  be  purchased 
from  the  NTIS  Sales  Desk  by 
telephoning  1-800-5  5  3-NTIS  or  by 
writing  them  at  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Papan 
Devnani  (telephone  703/487-4732), 
Center  for  Utilization  of  Federal 
Technology,  NTIS,  Box  1423, 
Springfield.  VA  22151.  Applications  for 
a  license  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  license.  Only 
written  comments  and/or  applications 
for  a  license  which  are  received  by  NTIS 
within  sixty  (60)  days  of  this  notice  will 
be  considered. 
Douglas  ].  CaB^pion. 

Center  for  UUHzation  of  Federal  Technology. 
National  Technical  Information  Service,  U.S. 
Deportment  of  Commerce. 

[PR  Doc.  93-6863  Filed  4-14-93;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  with  the 
Government  of  Paldstan  on  Certain 
Cotton  Textiie  Products 

April  9, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnOM:  Issuing  a  directive  to  the 
Conunissioner  of  Customs  establishing  a 
limit. 


EH=ECTfVE  DATE:  April  19,  1993. 
FOR  FURTHER  WFORMATJON  CONTACT: 
Anne  Novak,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  informaUon  on 
embar{?oes  and  quota  re-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority;  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  Iho 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

On  March  28, 1993.  under  the  terms 
of  the  Bilateral  Cotton.  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textile  Agreement,  effected  by  exchange 
of  notes  dated  May  20, 1987  and  June 
11, 1987,  as  amended  and  extended, 
between  the  Governments  of  the  United 
States  and  Pakistan,  the  United  States 
Government  requested  consultations 
with  the  Government  of  Pakistan  with 
respect  to  cotton  poplin  and  broadcloth 
in  Category  314. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Category  314,  the 
Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on 
March  28. 1993  and  extends  through 
June  25,  1993  at  a  level  of  1,127.788 
square  meters. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments.  CTTA,  pursuant  to  the 
agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawal  from 
warehouse  for  consumption  of  textile 
products  in  Category  314,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  prorated  period  beginning  on 
June  26, 1993  and  extending  through 
December  31.  l«393.ofnot  less  than 
2,002,210  square  meters. 

A  summary  market  statement 
concerning  Category  314  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  314,  under  the 
agreement  *vith  the  Government  of 
Pakistan,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Category  314,  is  invited  to 
submit  10  copies  of  such  comments  or 
information  to  J.  Hayden  Boyd.  Acting 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
U.S.  Department  of  Commerce. 


Washington.  DC  20230;  ATTN;  Helen  L. 
LeGrande.  The  comments  received  will 
be  considered  in  the  context  of  the 
consultations  with  the  Government  of 
Pakistan. 

Because^the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  oi  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remaiiis  committed 
to  finding  a  solution  concerning 
Category  314.  Should  such  a  solution  be 
reached  in  consultations  with  tlie 
Government  of  Pakistan,  further  notice 
will  be  published  in  the  Federal 
Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23.  1992).  Also 
see  57  FR  55904,  published  on 
December  1, 1992. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agrtements. 

Market  Statement— Pakistan 

Category  514— Cc4<on  Poplin  «nd  Broadcloth 

March  1993 

Import  Situation  and  Conclasicn 

U.S.  imports  of  cotton  poplin  and 
broadcloth  fabric.  Category  :J14,  from 
Pakistan  surged  to  3,222,251  square 
meters  in  1992,  eleven  times  the 
281,183  square  meters  imported  in  1991 
and  fifteen  times  the  209,171  square 
meters  imported  in  1990.  Pakistan 
became  the  fourteenth  largest  supplier 
of  cotton  poplin  and  broadcloth  fabric  to 
the  U.S..  accounting  for  one  percent  of 
total  Category  314  imports  in  1992.  In 
1991.  Pakistan  was  ranked  21st  among 
the  major  suppliers,  accounting  for  one 
tenth  of  one  percent  of  total  imports. 
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The  sharp  and  substantial  increase  of 
Category  314  imports  from  Pakistan  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  cotton  poplin  and 
broadcloth  fabric. 

U.S.  Production.  Import  Penetration  and 
Market  Share 

U.S.  production  of  cotton  popHn  and 
broadcloth  fabric  declined  every  year 
since  1988,  falling  to  60,458,000  square 
meters  in  1991,  38  percent  below  the 

1990  level,  and  60  percent  below  the 
1988  level.  Production  continued 
downward  in  1992,  falling  to  32,841,000 
square  meters  during  January-September 
1992,  29  percent  below  the  January- 
September  1991  level.  In  contrast,  U.S. 
imports  of  Category  314  increased  from 
160,727,000  square  meters  in  1988  to 
202,472.000  square  meters  in  1991.  a  26 
percer%t  increase.  Category  314  imports 
surged  in  1992  reaching  265,174,000 
square  meters,  31  percent  above  the 

1991  level. 

The  ratio  of  imports  to  domestic 
production  tripled,  increasing  from  106 
percent  in  1988  to  335  percent  in  1991. 
The  ratio  of  imports  to  domestic 
production  doubled  in  1992,  increasing 
to  630  percent  for  the  first  three  quarters 
of  1992,  from  the  313  percent  recorded 
in  January-September  1991.  The 
domestic  producers'  share  of  the  U.S. 
cotton  poplin  and  broadcloth  fabric 
market  fell  from  49  percent  in  1988  to 
23  percent  in  1991.  The  decline 
continued  in  1992,  with  the  domestic 
producers'  share  of  the  market  falHng  to 
14  percent  during  the  first  three  quarters 
of  1992, 

Duty-Paid  Value  and  U.S.  Producers'  Price 

Approximately  76  percent  of  Category 
314  imports  from  Pakistan  during  1992 
entered  the  U.S.  under  HTSUSA 
number  5212.15.6020 — other  printed 
cotton  poplin  or  broadcloth  fabric 
weighing  less  than  200  grams  per  square 
meter.  These  fabrics  entered  the  U.S.  at 
landed  duty  paid  values  below  U.S. 
producers'  prices  for  comparable 
fabrics. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  9.  1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1992,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1. 1993  and  extends  through 
CK:embet  31,1993. 


Effective  on  April  19, 1993,  you  are 
directed  to  establish  a  limit  fbr  cotton  textile 
products  in  Category  314  for  the  period 
beginning  on  March  28, 1993  and  extending 
through  June  25, 1993  at  a  level  of  1,127,788 
square  meters'. 

Textile  products  in  Category  314  which 
have  been  exported  to  the  United  States  on 
and  after  January  1, 1993  shall  remain  subject 
to  the  group  limit  established  for  the  period 
January  1, 1993  through  December  31, 1993. 

Textile  products  in  Category  314  which 
have  been  exported  to  the  United  States  prior 
to  March  28, 1993  shall  not  be  subject  to  the 
limit  established  in  this  directive. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  93-8883  Filed  4-14-93;  8:45  am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Performance  of  Registration 
Processing  Functions  by  National 
Futures  Association  With  Respect  to 
Floor  Traders  and  Floor  Brokers 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
authorizing  the  National  Futures 
Association  (NFA),  effective  April  26. 
1993.  to  assume  the  responsibility  to 
process  filings  by  contract  markets  and 
floor  traders  (FTs)  in  connection  with 
the  temporary  no-action  position  set 
forth  in  Commission  Rule  1.66  and  to 
process  and.  where  appropriate,  grant 
applications  for  registration  as  an  FT  in 
accordance  with  the  standards 
established  by  the  Commodity  Exchange 
Act  (Act),  7  U.S.C.  1  et  seq.  (1988),  as 
amended  by  the  Futures  Trading 
Practices  Act  of  1992  (FTPA),  Pub.  L. 
No.  102-546,  106  Stat.  3590,  and 
Commission  rules  thereunder.  The 
Commission  is  also  authorizing  NFA, 
effective  April  26, 1993,  to  issue  and 
terminate,  where  appropriate,  temporary 
licenses  to  applicants  for  registration  as 
an  FT  or  as  a  floor  broker  (FB)  in 
accordance  with  the  standards 
established  by  the  Act  and  Commission 
rules  thereunder.  In  addition,  NFA  shall 
forward  to  the  Commission  information 
regarding  applicants  for  FT  and  FB 


applicants  who  cannot  qualify  for 
temporary  licenses.  The  Commission 
further  authorizes  NFA  to  establish  and 
maintain,  on  behalf  of  the  Commission, 
a  system  of  records  regarding  FTs  and 
to  serve  as  the  official  custodian  of  those 
Commission  records.  This  Order  does 
not  authorize  NFA  to  grant  conditional 
registrations  to  FTs  or  to  deny,  revoke, 
suspend  or  take  any  other  adverse 
actions  with  respect  to  such 
registrations.  This  Ch'der  also  does  not 
authorize  NFA  to  accept  or  act  upon 
requests  for  exemption  or  to  render  "no- 
action"  opinions  with  respect  to 
applicable  registration  requirements. 
EFFECTIVE  DATE:  April  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Ciief 
Counsel,  or  Robert  P.  Shiner,  Assistant 
Director,  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  IX)  20581.  Telephone: 
(202)  254-8955  or  (202)  254-3688, 
respectively. 

SUPPLEMENTARY  INFORMATION:  By  the 
Order  below  issued  on  this  date,  th«i 
Commission  is  authorizing  NFA  to 
assume  the  performance  of  additional 
registration  functions  on  behalf  of  the 
Commission.  In  this  connection,  in  a 
separate  notice  published  elsewhere 
today  in  the  Federal  Register,  the 
Commission  is  amending  its  rules  to 
implement  the  Congressional  mandate 
requiring  registration  of  FTs.* 
Specifically,  Commission  Rule  3.11  * 
governing  FB  registration  under  the  Act 
has  been  amended  to  govern  registration 
of  FTs  as  well.  Paragraph  (d)  of 
Commission  Rule  3.11  requires  FBs  and 
FTs  to  review  their  registration 
information  three  years.  Further, 
Commission  Rule  3.31(b)  has  been 
amended  to  require  each  applicant  or 
registrant  as  an  FT,  and  each  person 
who  qualifies  for  the  temporary  no- 
action  position  under  new  Commission 
Rule  1.66.*  to  promptly  correct,  by 
means  of  a  Form  3-R,  any  deficiency  or 
inaccuracy  in  his  registration 
application  (Form  8-R)  or  supplemental 


>  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  March  27, 1993. 


'  Section  207  of  the  FTPA.  Such  rule  amendmeots 
are  required  to  t>e  in  place  within  180  days  of 
enactment  of  that  Act,  which  will  occur  on  April 
26. 1993. 

'Commission  Rules  referred  to  herein  can  be 
found  at  17  CFR  Ch.  I  or  in  a  separate  notice 
published  elsewhere  today  in  the  Federal  Regiater. 

'Commission  Rule  106,  which  is  contained  in  a 
separate  release  published  elsewhere  today  in  the 
Federal  Regiatar,  provides  a  temporary  "no-action" 
position  for  those  FTs  granted  trading  privileges  on 
or  before  April  26.  1993  and  whose  trading 
privileges  remain  in  effect  as  of  that  date,  provided 
the  contract  market  granting  such  trading  privileges 
submits  a  hst  to  NFA  tiy  April  26.  1993  with  the 
names  of  such  FTs  and  certain  other  information 
specified  in  Rule  1.66. 


19658 
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statement  thereto  which  renders  no 
longer  accurate  and  current  the 
information  contained  in  the  Form  8-R 
or  supplemental  statement  Commission 
Rule  3.31(d)  has  been  amended  to 
require  that  each  contract  market  that 
has  granted  trading  privileges  to  a 
person  who  is  registered  or  has  appUed 
for  registration  as  an  FT  notify  NFA 
within  sixty  days  after  such  individual 
has  ceased  having  trading  privileges  on 
such  contract  market.  In  addition, 
Commission  Rule  3.33  has  been 
amended  to  allow  an  FT  to  withdraw 
his  registration.  Accordingly,  NFA  is 
also  being  authorized  to  process  the 
triennial  review  of  registration 
information,  periodic  updates, 
terminations  of  trading  privileges  and 
withdrawals  from  registration  with 
respect  to  FTs. 

I.  Authority  and  Background 

Section  8a{10)  of  the  Act  (7  U.S.C. 
12a(10)  (1988))  provides  that  the 
Commission  may  authorize  any  person 
to  perform  any  portion  of  the 
registration  functions  under  the  Act, 
notwithstanding  any  other  provision  of 
law.  in  accordance  with  rules  adopted 
by  such  person  and  submitted  to  the 
Commission  for  approval  or,  if 
applicable,  for  review  pursuant  to 
section  17(j)  of  the  Act  and  subject  to 
the  provisions  of  the  Act  applicable  to 
registrations  granted  by  the 
Commission.  See  also  section  17(o)  of 
the  Act.  7  U.S.C.  21  (o)  (1988).*  By  letter 
dated  January  26, 1993,  the 
Commission's  Division  of  Trading  and 
Markets  requested  that  NFA  resolve  at 
its  next  board  meeting  to  make  any 
changes  needed  in  NFA's  rules  and 
procedures  in  order  to  implement  NFA's 
role  in  performing  registration 
processing  functions  for  FTs  and  FBs  so 
as  to  meet  the  April  26, 1993  statutory 
deadline.* 

NFA's  Board  of  Directors  voted  at  its 
meeting  on  February  25,  1993  to 
authorize  NFA  to  perform  for  the 
Commission  the  function  of  processing 
and  granting,  where  appropriate. 


*  The  Commission  has  previously  authorized 
N7A  to  perfonn  regictration  funttioos  with  respect 
to  futarea  cooHUMion  oierchants.  introducing 
brolun,  commodity  pool  operators,  cxtmmodity 
trading  advisors,  leverage  transaction  merchants 
and  OMOcialed  penons  o/  such  entities,  as  weli  as 
floor  brokers.  See  «  ra  15940  (April  13.  1983):  48 
FS  35158  (August  3,  1983).  48  FR  51809  (November 
14.  1983):  49  FR  8226  fMarch  5.  1984):  49  FR  39593 
(October  9.  1984);  50  FR  34885  (Auguif  28.  1985); 
51  FR  25929  (July  17.  1996);  51  FR  34490 
(Septaaber  29.  1986).  54  FR  19594  (May  8.  1989); 
anrJ  54  FR41133  (October  5.  1989). 

'  Leiler  dated  January  26. 1993  tn  Robert  K. 
Wilmouth.  President,  National  Futures  Association, 
from  Ajidrea  M.  Corcoran.  Director.  Divisioo  of 
Trading  and  Markets.  Comoiodity  Futures  Trading 
Commission. 


applications  for  registration  as  an  FT. 
NFA's  Board  also  voted  to  authorize 
NFA  to  issue,  where  appropriate, 
temporary  licenses  to  appHcants  for 
registration  as  an  FT  or  an  FB.» 

Upon  consideration,  the  Commission 
has  determined  to  authorize  NFA, 
effective  April  26, 1993,  to  perform  such 
registration  functions  in  accordance 
with  the  standards  established  by  the 
Act  and  rules  promulgated  thereunder.^ 
The  Commission  is  further  authorizing 
NFA  to  terminate,  as  appropriate,  any 
temporary  licenses  issued  to  an  FT  or 
FB  applicant."  The  Commission  is  also 
authorizing  NFA  to  perform  records 
custodian  functions  with  respect  to 
registration  of  FTs.*  The  Commission 
has  separately  approved  on  this  date  an 
amendment  to  NFA  Registration  Rule  ■ 
201 '°  to  allow  implementation  of  these 
grants  of  authority,*'  and  an  amendment 
to  NFA  Registration  Rule  203  to 
establish  the  registration  application 
filing  fee  for  FTs." 

The  Commission  further  notes  that 
section  17(p)(l)  of  the  Act  (7  U.S.C. 
21(p)(l)  (1988))  requires  that  each 
registered  futures  association  "establish 
training  standards  and  proficiency 


"Letter  dated  March  5,  1993  from  Daniel  J.  Roth. 
NFA  General  Counsel  to  Jean  A.  Webb.  Secretary  of 
the  Commission.  An  FB  applicant  who  was  rtot 
registered  as  an  FB  within  the  preceding  60  days 
can  act  only  as  an  FT  under  a  temporary  licease. 

'These  functions  also  include  processing  of 
triennial  review  of  registration  information, 
periodic  updates,  tanninabons  of  trading  privileges 
and  withdrawals  from  registration  with  respect  to 
FTs. 

•NFA's  Boerd  will  consider  terminations  of 
teoiporary  hcensas  for  FT  or  FB  applicants  at  its 
May  meeting.  Since  the  Commission  anticipates 
that  NFA's  Board  will  approve  the  undertaidng  of 
that  fuiKtion,  the  Commission  has  determined  to 
authorize  NFA  to  perform  that  function  in  this 
Order  so  that  the  i^uancF  of  an  additional  Order 
pertaining  to  that  matter  tvill  be  uiuMcessary.  Prior 
to  NFA's  assumption  of  responsibility  for 
terminations  of  <emporary  licenses  for  FT  and  FB 
appi'cants,  the  Commission  will  discharge  that 
function. 

*In  this  connection,  in  a  separata  notice 
published  elsewhere  today  in  the  Federal  Register, 
the  Commission  is  publishing  a  Notice  under  the 
Privacy  Act  of  1974  of  modified  descriptions  of 
systems  of  records  to  incorpo.'ate  records  applicable 
to  FTs. 

<°NFA  Manual  (WGL)  1  8201.  as  amended  by 
NFA  sulnnission  dated  March  5.  1993. 

"  Pursuant  to  an  amendment  to  NFA  Bylaw  512 
(NFA  Manual  1  4151)  also  approved  by  the 
Commission  on  this  date,  NTA  will  not  seek  or 
accept  from  the  Commission  any  authority  in 
connection  with  the  registration  of  FTs  that  exceeds 
the  authority  granted  to  NFA  in  this  Commission 
order  or  any  other  authority  sought  or  accepted  by 
NFA  under  that  Bylaw,  without  thm  consent  of 
contract  market  directors  represonting  two-thirds  of 
NTA's  contract  market  mecit)ers. 

"This  fee.  $70,  is  consistent  with  the  fee  for 
applications  for  registration  as  an  FB  or  as  an 
as.wciated  person.  NFA's  Boerd  voted  to  waive  the 
fee  for  those  persons  who  qualify  for  the  no-action 
position  under  Commission  Rule  1.66  and  apply  for 
registratioa  as  FTs  or  FBs. 


testing  for  *  *  *  all  persons  for  which 
it  has  registration  responsibilities 
•  •  *."  While  this  provision  of  the  Act 
would  appear  to  require  NFA  to 
establish  testing  requirements  for 
applicants  for  registration  as  an  FT  if  it 
performs  registration  functions  with 
respect  to  such  registration  category,  the 
Commission  does  not  believe  that  it  was 
the  intent  of  Congress  to  require  testing 
of  FT  applicants  by  NFA,  since  it  was 
understood  that  FTs  were  not  an  NFA    . 
membership  category.  In  this 
connection,  therefore,  because  NFA  is 
serving  basically  in  a  clerical  capacity 
with  respect  to  FT  registration 
applications  and  other  materials  related 
to  FT  registration  pursuant  to  this 
Order,  FTs  are  not  gaining  membership 
status  with  NFA,  and  contract  markets 
generally  impose  their  own  testing 
requirements  in  connection  with 
granting  of  trading  privileges,  the 
Commission  has  determined  to  adopt  a 
"no-action"  position  with  respect  to  the 
establishment  by  NFA  of  a  proficiency 
testing  requirement  for  FTs. 
Accordingly,  the  Commission  will  not 
institute  any  enforcement  action  under 
section  17(p)(l)  of  the  Act  against  NFA 
based  solely  upon  NFA's  failure  to 
establish  training  standards  and 
proficiency  testing  for  FTs  even  though 
NFA  is  being  authorized  to  perform 
certain  registration  functions  with 
respect  to  FTs." 

Section  17(o)(2)  of  the  Act  provides 
that  the  Commission  may  authorize 
NFA,  in  performing  Commission 
registration  functions,  to  deny, 
condition,  suspend,  restrict  or  revoke 
any  registration,  subject  to  Commission 
review.  '*  How^ever,  the  Commission  is 
not  at  this  time  authorizing  NFA  to  take 
any  such  adverse  registration  actions 
with  respect  to  the  FT  registration 
applications  that  it  processes  pursuant 
to  this  Order  or  with  respect  to 
registered  FTs.  This  is  consistent  with 
current  treatment  for  FBs  and  FB 
applicants.  Certain  commenters  on  the 
Commission's  proposed  rales 
concerning  FT  registration  '*  suggested 
that  authority  to  take  adverse  actions 
against  FTs  and  FBs  should  be  delegated 
to  NFA.  The  Commission  will  take  the 
matter  under  advisement  and  may 
consider  authorizing  NFA  to  perform 
such  functions  at  a  subsequent  date 
when  it  has  more  experience  with  the 
FT  registration  process. 


"This  treatment  of  NFA  concerning  testing 
reqiiiramants  for  FTs  is  similar  to  the  Commission's 
position  regarding  testing  requirements  for  FBs.  See 
51  FR  34490,  34491  n.S. 

"7  use.  21(oM2)  (1988).  See  Also  7  U.S.C 
12a(10)(l»88). 

"  58  FR  6748  (Feb.  2.  1993). 
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In  the  absence  of  authority  to  institute 
such  adverse  actions  with  respect  to  FTs 
or  FT  apphcants,  NFA  shall,  except 
with  respect  to  such  categories  of 
statufofy  disqualifications  and  in  such 
circumstances  as  may  be  specified  to 
NFA  by  the  Commission  or  authorized 
staff,  forward  to  the  Commission  the 
entire  registration  file  (or  such  portion 
as  the  Commission  or  its  staff  may 
request)  of  any  applicant  or  registrant 
who  appears  to  be  subject  to  a  statutory 
disqualification,  and  NFA  shall  not  take 
any  final  action  with  respect  to  such 
applicant  or  registrant  except  in 
accordance  with  written  instructions 
from  the  Commission  or  authorized 
staff.     ; 

NFA  jshall  make  all  reasonable  efforts 
to  determine  whether  an  applicant  is 
subject  to  a  statutory  disqualification 
arising  from  or  evidenced  by  a  public 
record  of  any  court  or  governmental 
agencyj  In  those  cases  where  it  appears 
to  NFA  that  further  investigation  may  be 
neces.sary  or  appropriate  to  determine 
whether  an  applicant  may  be  subject  to 
a  statut  jry  disqualification,  NFA,  after 
having  conducted  any  such 
investigation,  shall  forward  the  entire 
registra  ion  file  (or  such  portion  as  the 
Comrai;i$lon  or  its  staff  may  request)  to 
the  Commission  along  with  any 
informs  tjion  related  thereto  which  NFA 
may  haVe. 

Ahhcfugh  NTA  has  not  been 
authorised  to  take  any  adverse  actions 
with  respect  to  FTs  or  FT  applicants, 
NFA  may,  of  course,  notify  an  applicant 
of  defic  encies  in  the  application  and 
maintain  that  application  as  pending 
until  thii applicant  corrects  the 
deficier  ties  to  NFA's  satisfaction.  NFA 
may  als  3j,  after  ceasonable  notice  to  the 
applicant,  deem  an  application 
withdr^ATJ  in  the  event  the  applicant 
does  not,  in  response  to  such  notice, 
either  correct  the  deficiencies  within  a 
reasonatde  time  or  refuse  to  correct 
those  deficiencies  and  request 
continupd  consideration  of  the 
application.  In  the  latter  event,  NFA 
shall  foward  the  applicant's  file  to  the 
Commission  for  its  consideration  and 
shall  talfe  no  further  action  with  respect 
to  the  amplication  except  in  accordance 
with  wr  {ten  instructions  from  the 
Commission  or  authorized  staff.  NFA 
may  also  terminate  a  temporary  license 
granted  lo  an  applicant  for  registration 
as  an  Fl  or  FB  in  accordance  with  the 
standari  s  for  such  termination  set  forth 
in  Comnkssion  Rule  3.42. 

By  pri  or  orders,  the  Commission  has 
authorized  NFA  to  maintain  various 
other  Cc  mmission  registration  records 
and  certified  NFA  as  the  official 
castodif  II  of  such  records  for  this 


agency.'"  The  Commission  has  now 
determined,  in  accordance  with  its 
authority  under  Section  8a(10)  of  the 
Act,  to  authorize  NFA  to  maintain  and 
serve  as  official  custodian  of  a  system  of 
the  Commission's  registration  records 
with  respect  to  FTs,  and  to  maintain 
contract  market  lists  and  related 
materials  submitted  pursuant  to 
Commission  Rule  1.66  in  order  to 
determine  who  qualifies  for  the  no- 
action  relief  set  forth  in  Rule  1.66.  This 
determination  is  based  upon  NFA's 
representations  regarding  the 
implementation  of  rules  and  procedures 
for  maintaining  and  safeguarding  all 
such  records,  as  well  as  the  need  to 
facilitate  NFA's  preparations  for 
assuming  responsibility  for  the 
processing  of  and  related  functions 
concerning  applications  for  registration 
of  FTs. 

In  maintaining  the  Commission's 
registration  records  pursuant  to  this 
Order,  NFA  shall  be  subject  to  all  other 
requirements  and  obligations  imposed 
upon  it  by  the  Commission  in  existing 
or  future  Orders  or  regulations.''  In  this 
regard,  NFA  shall  also  implement  such 
additional  procedures  (or  modify 
existing  procedures)  as  are  necessary  to 
ensure  the  security  and  integrity  of  the 
FT  records  in  NFA's  custody  and 
acceptable  to  the  Commission;  to 
facilitate  prompt  access  to  those  records 
by  the  Commission  and  its  staff, 
particularly  as  described  in  other 
Commission  Orders  or  rules;  to  facilitate 
disclosure  of  public  or  nonpublic 
information  in  those  records  when 
permitted  by  Commission  Orders  or 
rules  and  to  keep  logs  as  required  by  the 
Commission  concerriing  disclosure  of 
nonpublic  information;  and  otherwise  to 
safeguard  the  confidentiality  of  the 
records. 

II.  Conclusion  and  Order 

The  Comrriission  has  determined,  in 
accordance  with  the  provisions  of 
section  8a(10)  of  the  Act,  to  authorize 
NFA,  effective  April  26,  1993,  to 
perform  the  following  registration 
functions: 

(1)  To  process  and,  where  appropriate, 
grant  applications  for  registration  under 
the  Commodity  Exchange  Act  as  a  floor 
trader; 

(2)  To  issue  and  terminate,  where 
appropriate,  temporary  licenses  to 
applicants  for  registration  as  a  Fioor 
trader  and  to  applicantyfor  registration 
as  a  floor  broker,  and  to  forwdrd  to  the 
Conrunission  information  regarding  such 
applicants  who  cannot  qualify  for 
temporary  licenses; 


"49  FR  39593;  50  FR  34885.  51  FR  25929;  54  FR 
19594;  54  FR  41133. 
"See.  eg.  49 FR  39593.  39595-97. 


(3)  To  process  the  triennial  review  of 
registration  information,  periodic 
updates,  terminations  of  trading 
privileges  and  withdrawals  from 
registration  with  respect  to  floor  tradsn: 

(4)  To  maintain  contract  market  lists  and 
related  materials  submitted  pursuant  to 
Commission  Rule  1.66  in  order  to 
determine  who  qualifies  for  the  no- 
action  relief  set  forth  in  Commission 
Rule  1.66;  and 

(5)  To  establish  and  maintain  a  system  of 
records  regarding  floor  traders  and  to 
serve  as  the  official  custodian  of  those 
Commission  records. 

NFA  shall  perform  these  functions  in 
accordance  with  the  standards 
established  by  the  Act  and  the 
regulations  promulgated  thereunder. 

These  determinations  are  based  upon 
the  Congressional  intent  expressed  in 
section  8a(10)  and  17(o)  of  the  Act  that 
the  Commission  be  allowed  to  authorize 
NFA  to  perform  any  portion  of  the 
Commission's  registration 
responsibilities  under  the  Act  for 
purposes  of  carrying  out  these 
responsibilities  in  the  most  efficient  and 
cost-effective  manner,  and  NFA's 
representations  concerning  standards 
and  procedures  to  be  followed  in 
administering  these  functions. 

This  Order  does  not,  however, 
authorize  NFA  to  accept  or  act  upon 
requests  for  exemption  from 
registration,  to  render  "no-action" 
opinions  or  interpretations  with  respect 
to  applicable  registration  requirements, 
to  grant  conditional  registrations  or  to 
deny  or  take  any  other  adverse  actions 
with  respect  to  such  registrations. 

Nothing  in  this  Order  or  in  sections 
8a(10)  or  17  of  the  Act  shall  affect  the 
Commission's  authority  to  review  the 
granting  of  a  registration  application  by 
NFA  in  the  performance  of  Commission 
registration  functions.  See  also  section 
17(o)(3)  of  the  Act,  7  U.S  C.  21(c)(3) 
(1988). 

Issued  in  Washington,  DC  on  April  9, 1993 
by  the  Commission. 
Lynn  K.  Gilbert, 

Depu  ty  Secretary  of  the  Comm  isiion . 
(FR  Doc  93-8796  Filed  4-14-93;  8:45  am) 
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Privacy  Act  of  1974;  Modified 
Descriptions  of  Systems  of  Records 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  modified  descriptions 

of  systems  of  records. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
modifying  the  descriptions  of  two 
existing  systems  of  records  to  reflect  llie 
recently-enacted  requirement  for 
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registration  of  floor  traders  and  the 
planned  assumption  of  certain 
registration  functions,  including  the 
maintenance  of  certain  Commission 
registration  records,  by  the  National 
Futures  Association  with  respect  to 
floor  traders  and  applicants  for 
registration  as  a  floor  trader. 
EFFECTIVE  DATE:  April  26,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Shiner,  Assistant  Director, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  Telephone: 
(202) 254-3688. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

Pursuant  to  the  Privacy  Act  of  1974, 
the  Commission  currently  maintains 
two  systems  of  records  related  to  the 
registration  of  persons  engaging  in 
certain  types  of  commodity-related 
activities:  CFTC-12  (Fitness 
Investigations)  and  CFTC-20 
(Registration  of  Floor  Brokers.  Futures 
Commission  Merchants,  Introducing 
Brokers,  Commodity  Trading  Advisors, 
Commodity  Pool  Operators,  Leverage 
Transaction  Merchants  and  Associated 
Persons).  As  currently  set  forth,  these 
two  systems  contain  registration  forms, 
related  supplements  and  schedules, 
fingerprint  cards,  correspondence,  and 
reports  reflecting  information  developed 
from  various  sources  relating  to  the 
registration  or  fitness  of  applicants, 
registrants  and  persons  affiliated  with 
futures  commission  merchants  (FCMs), 
introducing  brokers  (IBs),  commodity 
pool  operators  (CPOs),  commodity 
trading  advisors  (CTAs),  leverage 
transaction  merchants  (LTMs)  and  floor 
brokers.*  The  National  Futures 
Association  (NFA),  in  performing 
certain  registration  functions  on  behalf 
of  the  Commission,  currently  maintains 
the  Commission's  registration  records 
with  respect  to  FCMs,  IBs,  CPOs,  CTAs, 
LTMs  and  their  respective  associated' 
persons  (APs),  as  well  as  certain 
registration  records  of  floor  brokers.* 

Congress  recently  enacted  legislation 
requiring  registration  of  floor  traders 
and  directed  the  Commission  to  adopt 
rules  to  implement  that  mandate  writhin 
180  days  of  enactment,  which  will  occur 
on  April  26,  1993.^  Following 


'  S68  49  FR  45472  (November  16.  19«4). 

'  W.  S«e  also  49  FR  39593  (October  9,  1984);  49 
FR  45418  (Novsmber  16,  1984);  50  FR  34885 
(August  28.  1985);  51  FR  25929  Quly  17,  1986);  and 
54  FR  19594  (May  8,  1989). 

»  Section  207  of  the  Futures  Trading  Practices  Act 
of  1992.  Public  Law  No.  102-548,  106  Stat.  3590. 
Commission  rules  to  Implement  that  Congressional 
mandate  are  set  forth  in  a  separate  notice  published 
elsewhere  today  in  the  Federal  Regiater. 


discussions  between  Commission  and 
NFA  staff,  the  Commission's  Division  of 
Trading  and  Markets,  by  letter  dated 
January  26. 1993.  requested  that  NFA 
resolve  at  its  next  board  meeting  to 
make  any  changes  needed  in  NFA's 
rules  and  procedures  in  order  to 
implement  NFA's  role  in  performing 
registration  processing  functions  for  FTs 
and  FBs  so  as  to  meet  the  April  26,  1993 
statutory  deadline.*  Section  8a(10)  of 
the  Commodity  Exchange  Act  (Act)  (7 
U.S.C.  12a{10)  (1988))  provides  that  the 
Commission  may  authorize  any  person 
to  perform  any  portion  of  the 
registration  functions  under  the  Act, 
notwithstanding  any  other  provision  of 
law,  in  accordance  with  rules,  adopted 
by  such  person  and  submitted  to  the 
Commission  for  approval  or,  if 
applicable,  for  review  pursuant  to 
Section  17(j)  of  the  Act  and  subject  to 
the  provisions  of  the  Act  applicable  to 
registrations  granted  by  the 
Commission.  See  also  Section  17(o)  of 
the  Act,  7  U.S.C.  21{o)  (1988). 

NFA's  Board  of  Directors  voted  at  its 
meeting  on  February  25, 1993  to 
authorize  NFA  to  perform  for  the 
Commission  the  fiinction  of  processing 
and  granting,  where  appropriate, 
applications  for  registration  as  a  floor 
trader.  NFA's  Board  also  voted  to 
authorize  NFA  to  issue,  where 
appropriate,  temporary  licenses  to 
applicants  for  registration  as  a  floor 
trader.' 

Upon  consideration,  the  Commission 
has  determined  to  authorize  NFA. 
effective  April  26, 1993,  to  perform  such 
registration  functions  in  accordance 
with  the  standards  established  by  the 
Act  and  rules  promulgated  thereunder." 
Because  the  maintenance  of 
Commission  records  associated  with 
those  activities  is  an  essential  aspect  of 
any  such  authority  granted  to  NFA  by 
the  Commission,  the  Commission  is  also 
authorizing  NFA  to  perform  records 
custodian  functions  with  respect  to 
registration  of  floor  traders.' 


*  Letter  dated  ^inuary  26.  1993  to  Robert  K. 
Wilmouth,  President.  National  Futures  Association, 
from  Andrea  M.  Corcoran.  Director,  Division  of 
Trading  and  Markets,  Commodity  Futures  Trading 
Commission. 

*  Letter  dated  March  5. 1993  from  Daniel ).  Roth, 
NFA  General  Counsel  to  )ean  A.  Webb,  Secretary  of 
the  Commission.  NFA's  Board  will  consider 
terminations  of  temporary  licenses  issued  to  floor 
trader  applicants  at  its  May  meeting. 

•These  functiotu  also  include  processing  of 
triennial  reviews  of  registration  information, 
periodic  updates  of  registration  information, 
terminations  of  trading  privileges  and  withdrawals 
from  registration  with  respect  to  floor  traders. 

'The  Commission  has  concurrently  issued  an 
Order  authorizing  NFA  to  perform  the  registration 
functions  referred  to  above  and  to  become 
custodian  of  the  relevant  records,  which  is 
published  elsewhere  in  the  "Notices"  Section  of 
this  Issue. 


The  Commission  has  not  authorized 
NFA  to  take  any  adverse  registration 
actions  with  respect  to  applications  for 
registration  as  a  floor  trader  or  registered 
floor  traders.  However,  NFA  will  receive 
and  be  responsible  for  maintaining 
certain  records  concerning  the  fitness  of 
persons  to  be  registered  as  floor  traders." 

In  light  of  the  Commission's  Order 
authorizing  NFA  to  perform  certain 
registration  functions  concerning  floor 
traders  and  to  become  custodian  of  the 
relevant  records,  the  Commission  has 
modified  its  description  of  the  CFTC-12 
and  CFTC-20  records  systems  to 
encompass  floor  traders  and  applicants 
for  registration  as  a  floor  trader  and  to 
provide  for  NFA's  role  with  respect  to 
this  new  registration  category.  Because 
the  Commission  believes  that 
authorizing  NFA  to  perform  records 
custodian  functions  for  floor  trader 
registration  will  assist  NFA  in  carrying 
out  responsibilities  under  the 
Commodity  Exchange  Act,  the  con- 
comitant disclosure  to  NFA  of  persona] 
information  on  individuals  that  may  be 
contained  in  those  records  is 
permissible  under  the  Commission's 
current  routine  use  of  such  information 
under  the  Privacy  Act."  This  Notice  is 
being  published  to  inform  the  public — 
and,  in  particular,  individuals  about 
whom  information  is  maintained  in 
either  system — as  to  the  location  of 
these  Commission  records. 

Description  of  Systems  of  Records 

CRC-12 

SYSTEM  NAME: 

Fitness  Investigations. 

SYSTEM  location: 

Records  for  floor  brokers  and  floor 
traders;  associated  persons  and 
principals  of  leverage  transaction 
merchants  whose  registration  status  as 
such  was  inactive  prior  to  January  1. 
1986;  and  also  for  all  other  categories 
where  registration  status  in  every 
applicable  capacity  was  inactive  prior  to 
October  1, 1983:  Division  of  Trading 
and  Markets,  2033  K  Street  NW., 
Washington,  DC  20581. 

Records  for  futures  commission 
merchants,  introducung  brokers, 
commodity  pool  operators,  commodity 
trading  advisors,  their  respective 
associated  persons  and  principals,  with 


•Certain  coramenters  on  the  Commission's 
proposed  rules  concerning  floor  trader  registration 
(58  FR  6748  (Feb.  2. 1993)),  suggested  that  authority 
to  take  adverse  actions  against  floor  traders  and 
floor  brokers  should  be  delegated  to  I^A.  The 
Commission  will  take  the  matter  under  advisement 
and  may  consider  authorizing  NFA  to  perform  such 
functions  at  a  subsequent  data 

•See  Routine  Use  No.  3  at  47  FR  44830.  44831 
(October  12. 1982). 
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active  registration  status  in  any  capadty 
on  or  after  October  1, 1983;  leverage 
transaction  merchants  and  their 
associated  persons  and  principals  with 
active  registration  status  as  such  on  or 
after  April  13, 1984,  except  as  noted 
above;  also  limited  records  for  floor 
brokers  and  floor  traders:  National 
Futuu-es  Association  (NFA),  200  West 
Madison  Street,  suite  1400,  Chicago, 
Illinois  60606. 

(See  also  "Retention  and  Disposal," 
infra.)    1 1 

CATEGORES  OF  INOIViOUALS  COVERED  BY  THE 

SYSTEM: 

Persons  who  have  applied  to  the 
Commifision  or  NFA,  as  applicable,  or 
who  mav  apply  to  NFA  for  registration 
as  floor  brokers,  floor  traders  or  as 
associated  persons,  and  principals  (as 
defined  in  17  CFR  3.1)  of  futures 
commission  merchants,  introducing 
brokers,  icomraodity  pool  operators, 
commodity  trading  advisors  £md 
leverage  transaction  merchants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  pertaining  to  the  fitness 
of  the  above-described  individuals  to 
engage  in  business  subject  to  the 
Commission's  jurisdiction.  The  system 
contains  information  in  computerized 
and  hardcopy  format  including 
registration  forms,  schedules  and 
supplenients;  fingerprint  cards; 
correspondence  relating  to  registration; 
and  reports  and  memoranda  reflecting 
information  developed  from  various 
sources  outside  the  CFTC  or  NFA.  In 
addition,  the  system  contains  records  of 
each  CFTC  or  NFA  fitness  investigation. 

AUTHORfTY  FOR  MAiNTENANCE  OF  THE  SYSTEM: 

Sections  4fll).  4k{4),  4k(5),  4n(l), 
8a(l)-(5)L  8a(lQ).  8a(ll),  17(o)  and  19  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
6f(l).  6k(4).  6k(5),  6n(l),  12a(l)-(5), 
12a(l0),  12a(ll).  2l(o)  and  23  (1988),  as 
amended  by  the  Futures  Trading 
Practices  Act  of  1992,  Pub.  L.  No.  102- 
546, 106  (Stat.  3590. 

ROtiTlNE  iJSES  OF  RECORDS  iMIAI^^■AlNED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  applicable  to  all  the 
Commissjion's  systems  of  records, 
including  this  system,  were  set  forth 
under  the  caption,  "General  Statement 
of  Routine  Uses,"  in  47  FR  43759. 
43760-61  (October  4, 1982),  and 
subsequently  modified  in  47  FR  44830, 
44831  (October  12, 1982).  In  addition, 
information  contained  in  this  system  of 
records  may  be  disclosed  by  the 
Commis^on  as  follows: 

1.  Information  contained  in  this  system  of 
rficords  m«y  be  disclosed  to  any  person  with 
•\  hem  an  applicant  or  registrant  is  or  plans 


to  be  associated  as  an  associated  person  or 
affiliated  as  a  principal. 

2.  Information  contained  in  this  system  of 
records  may  be  disclosed  to  any  registered 
futures  commission  merchants  with  whom 
an  applicant  or  registered  introducing  broker 
has  or  plans  to  enter  into  a  guarantee 
agreement  in  accordance  with  Commission 
regulation  1.10  (17  CTR  1.10). 

NFA  may  disclose  information 
contained  in  those  portions  of  this 
system  of  records  maintained  by  NFA. 
but  any  such  disclosure  must  be  made 
in  accordance  with  Commission- 
approved  NFA  rules  and  under 
circumstances  authorized  by  the 
Commission  as  consistent  with  the 
Commission's  regulations  and  routine 
uses.  The  currently  authorized 
circumstances  are  set  forth  in  the 
Commission's  September  28,  1984 
Order  authorizing  NFA  to  perform 
certain  Commission  registration 
functions  including  tlie  maintenance  of 
Commission  records  and  are  published 
at  49  FR  39593,  39596  (October  9, 1984). 
except  that  Item  2b  therein  was 
modified  to  eliminate  the  requirement 
of  spedfic  consent  by  the  applicant  or 
registered  introducing  broker  to  the 
disclosure  of  information  to  the  futiu-es 
commission  merchant  with  whom  it  has 
at  plans  to  enter  a  guarantee  agreement. 
51  FR  25930,  25931  (July  17, 1986). 

POUCieS  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCRSSINC,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
memory,  computer  printouts,  index 
cards,  microfiche. 

RETRIEVAeiUTY: 

By  the  name  of  the  individual  or  firm, 
or  by  assigned  identification  number. 
Where  applicable,  the  NFA's  computer 
cross-indexes  the  individual's  file  to  the 
name  of  the  futures  commission 
merchant,  introdudng  broker, 
commodity  trading  advisor,  commodity 
pool  operator  or  leverage  transaction 
merchant  v.IUi  which  the  individual  is 
associated  or  affiliated. 

SAFEGUARDS: 

General  office  secxirity  measures 
including  secured  rooms  or  premises 
and,  in  appropriate  cases,  lockable  file 
cabinets  with  access  limited  to  persons 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Applications,  biographical 
supplements,  other  forms,  related 
documents  and  correspondence  are 
maintained  on  the  CFTC's  or  NFA's 
premises,  as  applicable,  fw  three  years 
after  the  individual's  registration(s)  or 
affiliation(s)  as  a  principal  becomes 


inactive.  Records  are  then  stored  at  an 
appropriate  site  for  an  additional  seven 
years  before  being  destroyed;  CFTC-held 
records  are  stored  in  the  Federal 
Records  Center,  and  NFA-held  records 
are  to  be  stored  either  on  NFA's 
premises  or  in  appropriate  fireproof  off- 
site  facilities. 

Computer  records  are  maintained 
permanently  on  NFA's  premises  and  are 
updated  periodically  as  long  as  the 
individual  remains  pending  for 
registration,  registered  in  any  capacity, 
or  affiliated  with  any  registrant  as  a 
principal.  Computer  records  on  persons 
who  may  apply  may  be  maintained 
indefinitely.  Microfiche  records,  when 
produced,  are  maintained  permanently 
on  the  CFTC's  or  NFA's  premises. 

SYSTEM  MANAGERS  AND  ADDRESSES: 

Assistant  Director,  Registration  Unit, 
Division  of  Trading  and  Markets,  at  the 
Commission's  prindpal  office,  or  his 
designee. 

For  records  held  by  NFA:  Vice 
President  for  Registration  or  the  Records 
Custodian,  National  Futures 
Association,  200  West  Madison  Street, 
suite  1400,  Chicago,  Illinois  60606.  or  a 
designee. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themsblves  in 
this  system  of  records,  or  contesting  the 
content  of  records  about  themselves 
contained  in  this  system  of  records, 
should  address  written  inquiries  to  the 
FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff,  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington,  DC  20581;  telephone 
(202) 254-3382. 

RECORD  SOURCE  CATEGORIES: 

The  individual  or  firm  on  whom  the 
record  is  maintained;  the  individual's 
employer;  federal,  state  or  local 
regulatory  and  law  enforcement 
agencies;  commodities  and  secu-ities 
exchanges.  National  Futures  Association 
and  National  Association  of  Securities 
Dealers;  and  other  miscellaneous 
sources.  Computer  records  are  prepared 
from  the  forms,  supplements, 
attachments  and  related  documents 
submitted  to  the  Commission  or  NFA 
and  from  information  developed  during 
the  fitness  inquiry. 

CFTC-20 

SYSTEM  NAME: 

Registration  of  Floor  Brokers.  Floor 
Traders,  Futures  Commission 
Merchants,  Introdudng  Brokers, 
Commodity  Trading  Advisors. 
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Commodity  Pool  Operators,  Leverage 
Transaction  Merchants,  and  Associated 
Persons. 

SYSTEM  LOCATION: 

NFA.  200  West  Madison  Street.  Suite 
1400,  Chicago,  IHinois  60606.  If 
registration  status  as  an  associated 
person  of  a  leverage  transaction 
merchant  was  inactive  prior  to  January 
1, 1986,  or  if  registration  status  in  every 
other  apphcable  capacity  was  inactive 
prior  to  October  1, 1983;  Division  of 
Trading  and  Markets  [see  "Retention 
and  Disposal,"  infra). 

CATEGOeiES  Of  INOtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  apphed  to  the 
CFTC  or  NFA,  as  applicable,  for 
registration  as  floor  brokers,  floor 
traders  or  as  associated  persons,  and 
principals  (as  defined  in  17  CFR  3.1)  of 
futures  commission  merchants, 
introducing  brokers,  commodity  trading 
advisors,  commodity  pool  operators, 
and  leverage  transaction  merchants. 

CATEGORIES  OF  RECORDS  m  THE  SYSTEM: 

hiformation  pertaining  to  the 
registration  and  fitness  of  the  above- 
described  individuals  to  engage  in 
business  subject  to  the  Commission's 
jurisdiction.  The  system  includes 
registration  forms,  schedules  and 
supplements;  fingerprint  cards; 
correspondence  relating  to  registration; 
and  reports  and  memoranda  reflecting 
information  developed  from  various 
sources  outside  the  CFTC  or  NFA. 

Computerized  systems,  consisting 
primarily  of  information  taken  from  the 
registration  forms,  are  maintained  by 
NFA.  Computer  records  include  the 
name,  date  and  place  of  birth,  social 
security  number  (optional),  exchange 
trading  privileges  (floor  brokers  and 
floor  traders  only),  firm  affiliation,  and 
the  residence  or  business  addresses,  or 
both,  of  each  associated  person,  floor 
broker,  floor  trader  and  principal. 
Computer  records  also  include 
information  relating  to  name,  trade 
name,  principal  office  address,  records 
address,  names  of  principals  and  branch 
managers  of  futures  commission 
merchants,  introducing  brokers, 
commodity  pool  operators,  commodity 
trading  advisors,  and  leverage 
transaction  merchants;  names  of 
advisory  services  for  commodity  trading 
advisors;  and  names  of  pools  for 
commodity  pool  operators. 

Directories  and  microfiche  records, 
when  produced,  list  the  name,  business 
address,  and  exchange  membership 
affiliation  of  all  registered  floor  brokers 
and  floor  traders  and  the  name  and  firm 
affiUation  of  all  associated  persons  and 


principals.  These  directories  and 
microfiche  records,  as  well  as 
registration  forms  and  biographical 
supplements,  except  for  any 
confidential  information  on 
supplementary  attachments  to  the 
forms,  are  publicly  available  to  any 
person  for  disclosiire,  inspection  and 
copying.  Auxiliary  records,  such  as  card 
indices  which  summarize  information 
contained  in  this  system  regarding  each 
associated  person,  floor  broker,  floor 
trader  and  principal,  may  also  be 
maintained. 

AUTHORITY  FOR  MAiNTEMANCE  OF  THE  SYSTEM: 

Section  4f(l).  4k(4).  4k(5).  4n(l).  8a(l). 
8a(5),  8a(10),  and  19  of  the  Commodity 
Exchange  Act.  7  U.S.C.  6f(l).  6k(4), 
6k(5),  6n(l),  12a(l),  12a(5),  12a(10).  and 
23  (1988),  as  amended  by  the  Futures 
Trading  Practices  Act  of  1992.  Public 
Law  No.  102-546. 106  Stat.  3590. 

ROimHE  USES  OF  RECORDS  MAIWTAINEO  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  applicable  to  all  of 
the  Commission's  systems  of  records, 
including  this  system,  were  set  forth 
under  the  caption.  "General  Statement 
of  Routine  Uses,"  in  47  PR  43759, 
43760-61  (October  4. 1982),  and 
subsequently  modified  in  47  FR  4483D, 
44831  (October  12, 1982).  In  addition, 
information  contained  in  this  system  of 
records  may  be  disclosed  by  the 
Commission  as  follows: 

1.  Infomiation  contained  in  this  system  of 
records  may  be  disclosed  to  any  person  with 
whom  an  applicant  or  registrant  is  or  plans 
to  be  associated  as  an  associated  person 
affiliated  as  a  principal. 

2.  Infomiation  contained  in  this  system  of 
records  may  be  disclosed  to  any  registered 
futures  commission  merchants  with  whom 
an  applicant  or  registered  introducing  broker 
has  or  plans  to  enter  into  a  guarantee 
agreement  in  accordance  with  Commission 
regulation  1.10  (17  CFR  l.lO). 

NFA  may  disclose  information 
contained  in  those  portions  of  this 
system  of  records  maintained  by  NFA, 
but  any  such  disclosure  must  be  made 
in  accordance  with  Commission- 
approved  NFA  rules  and  under 
circumstances  authorized  by  the 
Commission  as  consistent  with  the 
Commission's  regulations  and  routine 
uses.  The  currently  authorized 
circumstances  are  set  forth  in  the 
Commission's  September  28, 1984 
Order  authorizing  NFA  to  perform 
certain  Commission  registration 
functions,  including  the  maintenance  of 
Commission  records,  and  are  published 
at  49  FR  39593.  39596  (October  9, 1984). 
except  that  Item  2b  therein  was 
modified  to  eUminate  the  requirement 
of  specific  consent  by  the  applicant  or 


registered  introducing  broker  to  the 
disclosure  of  information  to  the  futures 
commission  merchant  with  whom  it  has 
or  plans  to  enter  a  guarantee  agreement. 
51  FR  25930.  25931  (July  17. 1986). 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVtNQ,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
memory,  computer  printouts,  index 
cards,  microfiche. 

RETRtEVABILrrY: 

By  the  name  of  the  individual  or  firm, 
or  by  assigned  identification  number. 
Where  applicable,  the  NFA's  computer 
cross-indexes  the  individual's  file  to  the 
name  of  the  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator  or  leverage  transaction 
merchant  with  which  the  individual  is 
associated  or  affiliated. 

SAFEGUARDS: 

General  office  security  measures 
including  secured  rooms  or  premises 
and,  in  appropriate  cases,  lockable  file 
cabinets  with  access  limited  to  persons 
whose  official  duties  require  access. 

RETENTION  AND  DISPOSAL: 

Applications,  biographical 
supplements,  other  forms,  related 
documents  and  correspondence  are 
maintained  on  the  CFTC's  or  NFA's 
premises,  as  applicable,  for  three  years 
after  the  individual's  registration(s)  or 
affiliation(s)  as  a  principal  becomes 
inactive.  Records  are  then  stored  at  an 
appropriate  site  for  an  additional  seven 
years  before  being  destroyed;  CFTC-held 
records  are  stored  in  the  Federal 
Records  Center,  and  NFA-held  records 
are  to  be  stored  either  on  NFA's 
premises  or  in  appropriate  fireproof  off- 
site  facilities. 

Computer  records  are  maintained 
permanently  on  NFA's  premises  and  are 
updated  periodically  as  long  as  the 
individual  remains  pending  for 
registration,  registered  in  any  capacity, 
or  affiliated  with  any  registrant  as  a 
principal.  Any  computer  printouts  that 
are  produced  in  order  to  publish 
directories  are  maintained  on  the 
premises  for  six  months  and  then 
destroyed.  Microfiche  records,  when 
produced,  are  maintained  permanently 
on  the  CFTC's  or  NFA's  premises. 

SYSTEM  MANAGERS  ANO  ADDRESSES: 

Assistant  Director,  Registration  Unit, 
Division  of  Trading  and  Markets,  at  the 
Commission's  principal  office,  or  his 
designee. 

For  records  held  by  NFA:  Vice 
President  for  Registration  or  the  Records 
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Custodian,  National  Futures 
Association,  200  West  Madison  Street, 
suite  1400,  Chicago,  Illinois  60606,  or  a 
designee. 

NOnFICATHM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves,  seeking 
access  to  records  about  themselves  in 
tliis  system  of  records,  or  contesting  the 
content  of  records  about  themselves 
contained  in  this  system  of  records, 
should  address  written  inquiries  to  the 
FOI,  F*ri'/acy  and  Sunshine  Acts 
Compliance  Staff,  Commodity  Futures 
Trading  Commission,  2033  K  Street, 
NW.,  Washington.  DC  20581;  telephone 
(202)  254-J-3382. 

RECORD  SOURCE  CATEGORIES: 

The  individual  or  firm  on  whom  the 
record  is  maintained;  the  individual's 
employer;  federal,  state  or  local 
regulatory  and  law  enforcement 
agencies;  commodities  and  securities 
exchanges,  National  Futures  Association 
and  National  Association  of  Securities 
Dealers;  and  other  miscellaneous 
sources.  The  computer  records  are 
prepared  from  the  forms,  supplements, 
attachments  and  related  documents 
submitted  to  the  Commission  or  NFA 
and  from  information  developed  during 
the  fitness  inquiry. 

Issued  in  Washington,  DC,  on  April  9. 1993 
by  the  Conunission. 
Lynn  K.  Gilbert, 

Deputy  Secretary  of  the  Commission. 
IFR  Doc.  93-8797  Filed  4-14-93;  8:45  am] 

BILUMC  CODE  «351-<)1-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
(SAB)  Ad  Hoc  Committee  on  Power 
Projection  for  Global  Reach-Global 
Power  will  meet  from  8  a.m.  to  12  p.m. 
on  4  May  1993  at  the  Pentagon, 
Washington,  DC. 

The  purpose  of  this  meeting  is  to  meet 
with  senior  acquisition  officer{s)  and 
discuss  the  findings  and  conclusions  of 
the  Power  Projection  Panel  of  the 
Summer  Study  on  Global  Reach-Global 
Power.  The  meeting  will  be  closed  to 
the  Public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specificalljyr  subparagraphs  (1)  and  (4). 


For  further  information,  contact  the 
SAB  Secretariat  at  (703)  697-8404. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-8872  Filed  4-14-93;  8:45  am] 

mUINQ  CODE  3910-01-M 


USAF  Scientific  Advisory  Board 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Information  Architecture 
Committee  will  meet  on  13-14  May 
1993  from  8  a.m.  to  5  p.m.  at  ANSER 
Corporation,  Arlington,  VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Information  Architecture.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-8873  Filed  4-14-93;  8:45  am] 

BtLUNG  COO€  M10-01-M 


Federal  Telecommunication  Standards 

AGENCY:  National  Communications 
System,  Office  of  Technology  and 
Standards. 

ACnON:  Notice  for  comment  on 
proposed  standard. 

SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  the  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments  on  proposed  Federal 
Telecommunications  Standard  1094; 
"Telecommunications:  Administrative 
Standard  for  the  Telecommunication 
Infrastructure  of  Federal  Buildings." 
DATES:  Comments  are  due  within  90 
days  of  the  date  of  this  notice. 
ADDRESSES:  Send  comments  to  the 
National  Communications  System, 
Office  of  Technology  and  Standards, 
Attn:  NT,  701  South  Court  House  Road, 
ArUngton,  VA  22204-2198. 
FOR  FURTHER  INFORMATION  CONTACT: 
Institute  for  Telecommunication 
Sciences,  National  Telecommunications 
and  Information  Administration,  Mr.  A. 
Glenn  Hanson,  telephone  (303)  497- 
5449. 

SUPPLEMENTARY  INFORMATION:  1 .  The 
General  Services  Administration  (GSA) 
is  responsible  under  the  provisions  of 
the  Federal  Property  and  Administrative 


Services  Act  of  1949,  as  amended,  for 
the  Federal  Standardization  Program. 
On  August  14, 1972,  the  Administrator 
of  General  Services  designated  the 
National  Communications  System  (NCS) 
as  the  responsible  agent  for  the 
development  of  Federal 
telecommunication  standards  for  NCS 
interoperability  and  the  computer 
commimication  interface. 

2.  Prior  to  the  adoption  of  proposed 
Federal  standards,  il  is  important  that 
proper  consideration  be  given  to  the 
needs  and  views  of  Federal  agencies, 
industry,  the  public,  and  State  and  local 
governments. 

3.  Requests  for  copies  of  the  draft 
proposed  FEEJ-STD-1094,  should  be 
directed  to  the  National 
Communications  System,  Office  of 
Technology  and  Standards,  Attn:  NT, 
701  Soutii  Court  House  Road,  Arlington, 
VA  22204-2198. 

Dated:  April  9, 1993. 
L.M.  Bynum, 

Alternate  CSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  93-8772  Filed  4-14-93;  8:45  amj 
BILUNO  CODE  MtO-01-M 


Federal  Wireless  Users  Forum; 
Meeting 

AGENCY:  National  Communications 

System.  Office  of  Technology  and 

Standards. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  purpose  of  this  notice  is 
hereby  given  of  the  meeting  of  the 
Federal  Wireless  Users  Forum  on  May 
17-19, 1993  at  the  National  Institute  of 
Standards  and  Technology  (NIST)  and 
the  Holiday  Inn  in  Gaithersbui^,  MD. 
The  Federal  Wireless  Users  Forum 
(FWUF)  is  an  association  of  individual. 
Federal  Government  wireless 
telecommunication  users.  Participation 
by  state  and  local  government  users, 
non-government  users,  as  well  as  the 
wireless  telecommunications  industry, 
is  encouraged.  The  first  day  of  the 
meeting  will  be  held  at  NIST  and  will 
consist  of  a  combination  of  speakers, 
panels,  and  video.  Topics  that  will  be 
addressed  include:  Wireless  capability 
and  services;  the  roles  and  impact  of 
various  regulatory  organizations; 
standards  activities;  assessment  of 
Federal  Government  requirements; 
National  Security/Emergency 
Preparedness.  The  second  day  will  be 
held  at  the  Holiday  Inn  in  Gaithersburg 
and  will  consist  of  breakout  sessions  for 
brief  presentations  and  discussions.  The 
morning  sessions  will  focus  on  the 
current  and  potential  needs  from  the 
subject  areas  of:  Public  Safety/Law 
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Enforcement;  DoD  Tactical;  DoD 
Strategic;  EWsaster  Response;  and  Work 
Environment/Mobile  Office/Residential. 
The  afternoon  sessions  will  focus  on 
capabilities  and  techniques  for  the 
technologies  of:  Wireless  LAN;  Wireless 
PBXs;  Cellular  Communications; 
Network  Services/Interoperability; 
Satellite  Communications.  The  morning 
of  the  third  day  will  summarize 
previous  sessions. 

FOn  FURTHER  INFOHMATTON  CONTACT:  Mr. 
Robert  Fenichel.  Chairman  of  Federal 
Wireless  Users  Forum,  telephone  (703) 
692-7681.  FAX:  (703)  746-4960. 

Dated:  April  9, 1993. 
LM.  Bynum, 

Alternate  CSD  Federal  Register  Liaison 
Ofp.cer,  Department  of  Defense. 
[FR  Doc.  93-«771  Filed  4-14-93;  8:45  am) 
WLUNG  CCOE  M1(M>1-M 


Office  of  the  Secretary 

Defense  Information  School  Board  of 
Visitors;  Meeting 

AGENCY:  American  Forces  Information 
Service.  Office  of  the  Secretary,  DOD. 

ACTKM:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Defense 
Information  School  Board  of  Visitors 
will  be  held  to  review  the  status  of 
consolidation  of  the  Defense 
Information  School,  the  Defense 
Photography  School,  and  the  Defense 
Visual  Information  School,  into  one 
institution.  The  meeting  is  open  to  the 
public. 

Dotes  and  Times:  May  5, 1993—8  a.m.  to 
9  a.m.  (first  session):  10  a.in.  to  11  a.in. 
(second  session):  1  p.m.  to  5  p.m.  (third 
session). 

ADDRESSES:  The  first  and  third  sessions 
will  be  conducted  in  room  335,  601 
North  Fairfax  Street,  Alexandria,  VA 
22314.  The  second  session  will  bo 
conducted  at  6600  Mapes  Road,  Fort 
George  G.  Meade.  MD  20755. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Green,  Plans  ar.d  Pohcy, 
American  Forces  Information  Service, 
601  North  Fairfax  Street,  rOom  370. 
Ale.xandria.  VA  22314.  Telephone  (703) 
274-4868. 

Dated:  April  9. 1993. 
\.M.  Bynam, 

OSD,  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[PR  Doc  93-«770  Filed  4-14-93;  8:45  am) 
BILUNG  CODE  MIO-tl-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


[0MB  Control  No.  9000-0119;  FAR  Cm*  91- 
27] 

Clearance  Request  for  Standard  Form 
1418,  Performance  Bond  for  Other 
Than  Construction 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0119). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Standard  Form 
1418,  Performance  Bond  for  Other  Than 
Construction. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  new  standard  form.  Standard 
Form  (SF)  1418,  Performance  Bond  for 
Other  Than  Construction,  is  being 
proposed  for  establishment.  This 
coincides  with  the  proposed  rule,  FAR 
case  91-27,  providing  a  contract 
governing  performance  bonds  for  other 
than  construction.  The  terms  and 
conditions  governing  performance 
bonds  for  construction  and  other  than 
construction  may  vary.  The  SF  1418  is 
being  created  to  reflect  these  different 
terms  and  conditions. 

B.  Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  25  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
General  Service  Administration,  FAR 
Secretariat.  18th  k  F  Streets,  NW..  room 


4037,  Washington,  DC  20405,  and  to  the 
FAR  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  500; 
responses  per  respondent,  5;  total 
annual  responses,  2,500;  preparation 
hours  per  response,  .5;  and  total 
response  burden  hours,  1,250. 
OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  rite  OMB  Control  No. 
9000-0119,  Standard  Form  1418,  , 

Performance  Bond  for  Other  Than 
Construction,  FAR  case  91-27,  in  all 
correspondence. 


Dated:  April  8, 1993. 
Beverly  Fayson, 
FAR  Secretariat. 
[FR  Doc.  93-8741  Filed  4-14-93;  8:45  am| 

ilUJNGCOOE  tt30-M-m 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Not.  ER93-507-000,  et  «L] 

Florida  Power  &  Ught  Co^  at  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

April  7.  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  &  Light  Co. 

(Docket  No.  ER93-507-000] 

Take  notice  that  Florida  Power  & 
Light  Company  (FPL)  on  March  29, 
1993,  tendered  for  filing  the  Long-Term 
Agreement  to  Provide  Capacity  and 
Energy  by  Florida  Power  &  Li^t 
Company  to  the  City  Electric  System  of 
the  Utility  Board  of  the  City  of  Key 
West,  Florida  (Agreement),  Amendment 
No.  1  to  the  Agreement,  and 
Amendment  No.  2  to  the  Agreement. 
FPL  requests  that  the  Agreement, 
Amendment  No.  1  to  the  Agreement, 
and  Amendment  No.  2  to  the  Agreement 
be  made  effective  June  1, 1993. 

Comment  date:  April  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Western  Resources,  Inc. 

[Docket  No.  ER93-504-000J 

Take  notice  that  on  March  29, 1993 
Western  Resources,  Inc.  (WRI)  tendered 
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for  filing  a  proposed  change  to  its 
Federal  Power  Commission  Electric  Rate 
Schedule  No.  184.  WRI  states  the 
purpose  of  the  change  is  to  extend  the 
term  of  the  existing  Electric  Power 
Supply  Agreement  between  WRI  and 
the  City  of  Wamego,  Kansas  by  fifteen 
years  and  to  provide  generation  deferral 
service.  The  change  is  proposed  to 
become  effective  June  1, 1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Wamego  and  the  Kansas 
Corporation  Commission. 

Comment  date:  April  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER93-51 1-000) 

Take  notice  that  on  March  30, 1993, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  Amendment 
Number  Two  to  an  Agreement  for 
Wheeling  Service  between  PNM  and  the 
Navajo  Tribal  Utility  Authority  (NTUA). 
Amendment  Number  Two  changes  the 
location  at  which  PNM  accepts  power 
and  energy  from  NTUA's  primary 
wholesale  supplier  for  delivery  to  the 
NTUA  Points  of  Delivery  enumerated  in 
Amendment  One  of  the  Agreement  for 
Wheeling  Service  between  PNM  and 
NTUA 

Copies  of  the  filing  have  been  served 
upon  NTUA  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  April  21. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Electric  and  Gas  Co. 

(Docket  No.  ER93-357-000] 

Take  notice  that  on  February  4, 1993, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  of  Newark,  New 
Jersey  tendered  for  filing  an  initial  Rate 
Schedule  for  the  sale  of  Capacity  and 
Energy  to  Old  Dominion  Electric 
Cooperative  (Old  Dominion). 

In  response  to  discussions  with 
Commission  Staff,  PSE&G  on  March  29, 
1993  tendered  for  filing  the  First 
Supplemental  Agreement  by  and 
between  Public  Service  Electric  and  Gas 
Company  and  Old  Dominion  Electric 
Cooperative  which  defines  the 
methodology  to  develop  peaking  and 
intermediate  capacity  amounts  and 
redefines  the  charges  for  incremental 
energy  supplied  from  different  sources. 

Copies  of  this  filing  were  served  upon 
Old  Dominion  and  interested  state 
commissions. 

Comment  date:  April  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


5.  Idaho  Power  Co. 

(Docket  No.  ER93-513-0001 

Take  notice  that  on  March  30. 1993. 
Idaho  Power  Company  (IPC)  tendered 
for  filing  a  Service  Agreement  under 
Idaho  Power's  FERC  Electric  Tariff 
Second  Revised  Volume  No.  1  executed 
by  Clockum  Transmission  Inc. 

IPC  has  requested  waiver  of  the  notice 
provisions  of  §  35.3  of  the  Commission's 
regulations  in  order  to  permit  the 
Service  Agreements  to  become  effiactive 
on  March  19, 1993. 

Comment  date:  April  21, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Puget  Sound  Power  k  Light  Co. 

[Docket  No.  ER93-160-0001 

Take  notice  that  on  March  30, 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  additional 
information  on  Agreements  related  to 
construction,  operation,  maintenance  or 
ownership  of  facilities  under  rate 
schedule  FERC  No.  79. 

Comment  date:  April  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Kansas  City  Power  &  Light  Co. 

[Docket  No.  ER93-388-000I 

Take  notice  that  on  March  30, 1993, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  an  amendment  to  its 
earlier  fihng  in  this  docket. 

KCPL  states  that  the  purpose  of  the 
Amendment  is  to  provide  additional 
information  at  the  request  of 
Commission  Staff. 

Comment  date:  April  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

B.  West  Penn  Power  Co. 

[Docket  No.  ER93-515-O00I 

Take  notice  that  West  Penn  Power 
Company,  on  March  31, 1993,  tendered 
for  filing  proposed  changes  in  its  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1.  The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $1,589,790  based  on  the 
twelve-month  period  ending  December 
31, 1993.  The  proposed  effective  date 
for  the  increased  rates  is  June  15, 1993. 

The  changes  proposed  are  for  the 
purpose  of  recovering  increased  costs 
incurred  by  the  Company,  to  add  a  new 
schedule  and  to  update  language  in  the 
existing  tariff. 

Copies  of  the  filing  were  served  upon 
the  jiirisdictional  customers  and  the 
Pennsylvania  Pubhc  Utility 
Commission. 

Comment  date:  April  21, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  hot  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  C«sheU, 
Secretary. 

[PR  Doc.  93-8786  Filed  4-14-93;  8:45  am) 
BUJJNO  cooE  srir-oi-M 

[ProtMt  Noa.  10901-000. 2710-000  and 
2409-000] 

Bangor  Hydro-Electric  Company; 
Intent  to  Prepare  an  Environmental 
Impact  Statement 

April  9, 1993. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  for  reiicense  of  the  Basin 
Mills  Hydroelectric  Project  No.  10981. 
The  proposed  project  consists  of  the 
Veazie  (existing),  Orono  (to  be 
decommissioned),  and  Basin  Mills 
(proposed)  developments  situated  on 
the  Penobscot  and  Stillwater  Branch  of 
the  Penobscot  River  in  Penobscot 
County,  Maine. 

The  FERC  staff  has  determined  that 
licensing  these  projects  would 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  projects  in  accordance 
with  the  National  Environmental  Policy 
Act.  The  staffs  EIS  will  objectively 
consider  both  site  specific  and 
cumulative  environmental  effects  of  the 
projects  and  reasonable  alternatives,  and 
will  include  an  economic,  financial  and 
engineering  analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  staff  and 
considered  in  a  final  EIS.  The  staff's 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
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of  the  Commission  in  reaching  its  final 
Ucensing  decisions.  Public  and  agency 
scoping  meetings  will  be  held  at  a  future 
date  to  be  announced. 

For  further  information,  please 
contact  Mary  C.  Golato  at  (202)  219- 
2804. 

Loia  D.  Cuhell, 
Secretary. 
IFR  Doc.  93-«788  Filed  4-14-93;  8:45  ami 

HUMQ  COM  f717-«t-«l 

[Docket  No.  QF8S-292-002] 

Kamine/Beelcoip  Allegany,  L.P.; 
Amendment  to  Filing 

April  9.  1993. 

On  March  31. 1993.  Kamine/Besicorp 
Allegany.  LJ^.  tendered  for  filing 
supplemental  information  in  this 
docket. 

The  supplement  provides  additional 
information  pertaining  to  certain 
technical  aspects  of  the  faciUty.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quaUfying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
April  21, 1993,  and  must  be  served  on 
the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
IFR  Doc.  93-8789  Filed  4-14-93;  8;45  ami 

BtUJNG  CODE  (Tir-OI-M 


[Dockat  No.  RP93-4-000] 

Mississippi  River  Transmission  Corp.; 
Informal  Settlement  Conference 

April  9, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  21, 1993.  at 
10  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NW.,  Washington.  DC,  for 
the  piupose  of  exploring  the  possible 
settlement  of  issues  in  the  above- 
referenced  docket. 


Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  working  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Warren  C.  Wood  at  (202)  208-2091  or 
John  J.  Keating  at  (202)  208-0762. 
Loia  D.  Caahell. 
Secretary. 

[FR  Doc.  93-8790  Filed  4-14-93;  8:45  am) 
BiujNO  cooe  STir-oi-u 


[Docket  Noe.  EL93-21-000,  EL93-22-000. 
EL93-25-000] 

Vermont  Yankee  Nuclear  Power  Corp., 
et  al.;  Initiation  of  Proceeding  and 
Refund  Effective  Date 

April  12, 1993. 

Vermont  Yankee  Nuclear  Power  Corp., 
Maine  Yankee  Atomic  Power  Co.,  The  Town 
of  Norwood,  Massachusetts  v.  Vermont 
Yankee  Nuclear  Power  Corp.  and  Maine 
Yankee  Atomic  Power  Co. 

Take  notice  that  on  April  7, 1993,  the 
Commission  issued  an  order  in  the 
above-indicated  dockets  initiating  an 
investigation  in  £)ocket  Nos.  EL93-21- 
000  and  EL93-22-000  under  section  206 
of  the  Federal  Power  Act. 

The  refund  effective  date  in  Docket 
Nos.  EL93-21-000  and  EL93-22-000 
will  be  60  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-8831  Filed  4-14-93;  8:45  am) 
BILUNO  CODE  (riT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4514-5] 

Agency  information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  tlie 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  hiformation  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  ils  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  May  17, 1993. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAM 
A  COPY  OF  THIS  ICR,  CONTACT:  Ms.  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  MFORMATtON: 

OfiBce  of  Air  and  Radiation 

Title:  National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Benzene 
Emissions  fi-om  Benzene  Storage  Vessels 
and  Coke  By-Product  Recovery  Plants- 
Reporting  and  Recordkeeping 
Requirements.  (EPA  ICR  No.  1080.08; 
OMB  No.  2060-0185).  This  is  a  request 
for  reinstatement  of  a  previously 
approved  information  collection  for 
which  approval  has  expired. 

Abstract:  Under  40  CFR  part  61. 
subpart  L,  owners  or  operators  of  coke 
by-product  recovery  plants  must  make 
annual  maintenance  reports,  and 
semiannual  reports  of  the  results  of  leak 
monitoring  and  performance  tests. 
Under  certain  alternative  control 
options,  quarterly  reporting  of 
exceedances  is  required.  Under  40  CFR 
Part  61  Subpart  Y.  owners  or  operators 
of  benzene  storage  vessels  submit 
annual  reports  of  required  inspections 
and  seal  gap  measurements.  "These 
sources  are  required  to  keep  records  of 
test  results  and  monitoring  data  for  at 
least  2  years.  EPA  uses  the  reports  to 
schedule  plant  inspections  and 
determine  what  records  or  processes  to 
review  during  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  4 
hours  per  response  for  reporting,  and  32 
hours  per  recordkeeper  annually.  This 
estimate  includes  the  time  needed  to 
review  instructions,  search  existing  data 
sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  and  operators 
of  plants  in  the  coke  by-product, 
petroleum  refining,  and  chemical 
industries. 

Estimated  Number  of  Respondents:  36 
for  coke  by-product  recovery  plants  and 
126  for  benzene  storage  vessels. 

Estimated  Number  of  Responses  Per 
Respondent:  5. 

Estimated  Total  Annual  Burden  on 
Respondents:  8,628  hovirs. 

Frequency  of  Collection:  Annually, 
semi-annually,  and  quarierly. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  a.->pect  of  the 
information  collectipn,  including 
suggestions  for  reducing  ije  burden,  to: 
Ms.  Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street, 

SW.,  Washington,  DC  20460. 
and 
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Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  hi  formation  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 

Dated:  April  9. 1993. 

David  Scbwarz, 

Acting  Director,  Regulatory  Management 
Division. 

(FR  Doc.  93-8879  Filed  4-14-93;  8:45  am] 

BItUNG  C006  UM-aO-F 

[FRL-4614-4I 

Transfer  of  Data  to  Contractors 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intended  transfer  of 
confidentjel  business  information  to 
contractors. 

SUMMARY:  EPA  intends  to  transfer 
confidential  business  information  (CBI) 
collected  from  tlie  pharmaceutical 
industry  to  three  contractors.  Transfer  of 
the  information  will  allow  the 
contractors  to  assist  EPA  in  developing 
regulations  under  the  Clean  Water  Act 
and  Clean  Air  Act  for  the 
pharmacerutical  industry.  The 
information  being  transferred  was 
collected  under  authority  of  section  308 
of  the  Clean  Water  Act  and  section  114 
of  the  Clean  Air  Act.  Interested  persons 
may  submit  comments  on  this  intended 
transfer  of  information  to  the  address 
shown  below.  EPA  will  not  transfer  data 
until  10  d^ys  after  publication  of  this 
notice. 

DATES:  Cofiiments  on  the  transfer  of  data 
are  due  April  26.  1993. 

ADDRESSES:  Comments  may  be  sent  to 
Dr.  Frank  Hund,  Engineering  and 
Analysis  Division  (WH-552),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington.  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Frank  Hund  at  (202)  260-7182. 
SUPPLEMENTARY  INFORMATION:  Sections 
308  and  509(a)  of  the  Clean  Water  Act 
(CWA)  (33  U.S.C.  1318. 1369(a)),  and 
sections  114  and  307(a)  of  the  Clean  Air 
Act  (CAAj  (42  U.S.C.  7414,  7607(a)) 
authorize  EPA  to  disclose  to  an  EPA- 
authorized  representative  information 
that  might  otherwise  be  entitled  to 
confidentieil  treatment  in  certain 
circumstauces.  A  person  under  contract 
to  EPA  to  perf<->nn  work  for  EPA  in 
connection  with  developing  regulations 
to  implement  the  CWA  or  the  CAA  may 
be  considered  sucn  an  authorized 
representative. 

Today  EPA  is  giving  notice  that  it  has 
entered  into  contract  No.  68-C3-0302, 
with  Eastern  Research  Group.  Inc.  (ERG) 
of  Lexington,  Maissachusetts  to  assist 


EPA  in  developing  economic  impact 
analyses  for  effluent  limitations 
guidelines  and  standards.  ERG  will 
provide  support  to  EPA's  Engineering 
and  Analysis  Division  (EAD)  under  the 
Office  of  Science  and  Technology  (OST) 
in  the  Office  of  Water  (OW).  ERG  will 
provide  support  for  economic  analyses 
and  for  questionnaire  data  analyses. 
EPA  also  intends  to  transfer  additional 
information  to  ERG  in  the  future.  This 
information  will  support  the  economic 
impact  analyses  for  the  regulations  of 
the  pharmaceutical  industry  imder  the 
CWA. 

EPA  is  also  giving  notice  that  it  has 
entered  into  contract  No.  6B-D3-O013, 
with  Versar,  Inc.  (Versar)  of  Springfield, 
Virginia.  Versar  will  provide  support  to 
EPA's  Standards  and  Applied  Science 
Division  (SASD)  under  the  Office  of 
Science  and  Technology  (OST)  in  the 
Office  of  Water  (OW).  Versar  will 
provide  support  for  environmental 
assessment  and  questionnaire  data 
analyses  for  effluent  limitations 
guidelines  and  standards.  EPA  also 
intends  to  transfer  additional 
information  to  Versar  in  the  future.  This 
information  will  support  the 
environmental  assessments  for  tlie 
regulations  of  the  pharmaceutical 
industry  under  the  CWA. 

EPA  IS  also  giving  notice  that  it  has 
entered  into  contract  No.  68-D1-0115, 
with  Midwest  Research  Institute  (MRI) 
of  Gary.  North  Carolina.  MRI  will 
provide  support  to  EPA's  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS)  in  the  Office  of  Air  and 
Radiation  (OAR).  MRI  will  provide 
support  for  development  of  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  (NESHAP)  and  for 
questionnaire  data  analyses.  EPA  also 
intends  to  transfer  additional 
information  to  MRI  in  the  future.  This 
information  will  support  the 
development  of  NESHAP  for  the 
pharmaceutical  industry  under  the 
CAA. 

EPA  has  determined  that  such 
disclosures  to  ERG,  Versar,  and  MRI  are 
necessary  to  carry  out  the  work  required 
by  the  Agency's  contracts  with  these 
companies.  ERG,  Versar,  MRI  and  their 
employees  have  agreed  to  comply  with 
the  requirements  in  40  CFR  part  2, 
subpart  B,  including  the  requirements 
that  (1)  the  information  disclosed  will 
be  used  only  for  the  purpose  of  carrying 
out  the  work  required  by  their 
respective  contracts,  (2)  they  will  not 
disclose  the  information  to  anyone  other 
than  EPA  without  the  prior  written 
approval  of  the  affected  business  or  the 
EPA  Office  of  General  Counsel  (OGC). 
and  (3)  will  return  to  EPA  all  copies  of 
the  information  when  no  longer  needed 


to  perform  work  required  by  their 
respective  contracts. 

The  information  that  will  be 
transferred  includes  questionnaire  data 
requested  by  EPA  in  1991  and  provided 
to  the  Agency  in  1991  and  1992.  The 
questionnaire  was  sent  to  244 
pharmaceutical  faciUties,  and  requested 
them  to  provide  technical  and  financial 
information.  The  technical  information 
included  production  processes, 
wastewater  generation,  and  treatment 
practices.  The  financial  information 
included  employment,  assets,  liabilities, 
revenues,  and  expenses.  EPA  is 
analyzing  the  information  collected 
from  the  questionnaire  responses  in 
order  to  develop  revised  regulations  for 
this  industry. 

Many  companies  claimed  that  their 
responses  should  be  considered 
confidential  business  information.  EPA 
determined  that  the  transfer  described 
above  is  necessary  to  enable  the 
contractors  to  perform  their  work  by 
assisting  EPA  in  developing  economic 
and  environmental  impact  analyses  that 
support  effluent  limitations  guidelines 
and  standards  under  the  CWA.  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP) 
under  the  CAA  for  the  pharmaceutical 
industry.  In  accordance  with  40  CFR 
part  2.  subpart  B,  the  previously 
collected  information  and  information 
that  may  be  collected  in  the  future  to 
support  development  of  regulations  for 
the  pharmaceutical  industry  will  be 
transferred  to  ERG,  Versar,  and  MRI. 
The  contractors  are  given  access  only  to 
data  that  they  need  to  perform  their 
assignments  under  these  contracts.  EPA 
has  determined  that  this  transfer  is 
necessary  to  enable  the  contractors  to 
perform  their  work  under  EPA  Contract 
Nos.  68-C3-0302  with  ERG,  G8-D3- 
0013  with  Versar,  and  68-D1-0115  with 
MRI. 

Dated:  April  8, 1993. 

Margaret  J.  Slastko%«rBki, 

Acting  Director.  Office  of  Science  and 
Technology. 

[FR  Doc.  93-8878  Filed  4-14-93;  8:45  am] 

MLLtNO  CODE  *S€0-tO-P 

IOPPTS-140210;  FRL-4581-41 

TSCA  Confidential  Business 
Information;  Revised  Security  Manual 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  adopted  .revisions  to 
its  procedures  for  handling  confidential- 
business  information  (CBI)  under  the 
Toxic  Substances  Control  Act  (TSCA). 


19668 


Federal  Register  /  Vol.  58.  No.  71  /  Thursday.  April  15,  1993  /  Notices 


These  revised  procedures  are  set  forth  in 
a  new  TSCA  Confidential  Business 
Information  security  manual  for  Federal 
employees  and  contractors  (the  revised 
manual),  the  availabihty  of  which  is 
announced  by  this  notice. 
DATES:  The  requirements  of  the  manual 
will  be  effective  May  10. 1993. 
ADDRESSES:  Copies  of  the  revised 
manual  are  available  to  the  pubUc  by 
contacting:  The  National  Technical 
Information  Service  (NTIS).  5285  Port 
Royal  Road.  Springfield,  VA  22161. 
Telephone  (703)  487-4650  or  (800)  553- 
NTIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW.. 
Washington.  DC  20460.  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
issuing  this  notice  to  announce  the 
revised  TSCA  Security  Manual  for 
Federal  Employees  and  Contractors.  The 
revised  TSCA  Confidential  Business 
Information  Security  Manual 
supersedes  both  the  previous  edition  of 
the  TSCA  Confidential  Business 
Information  Security  Manual  and  the 
Contractor  Requirements  For  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information 
Manual.  The  revised  manual  includes 
changes  and  refinements  in  existing 
procedures  developed  since  the 
publication  of  the  previous  manuals. 

A  number  of  changes  to  the  manuals 
have  been  made  as  a  result  of  EPA's 
continuing  review  of  the  procedures  for 
handling  TSCA  CBI.  These  changes  are 
designed  to  improve  the  internal 
procedures  contained  within  the  TSCA 
CBI  security  system.  None  of  these 
changes  significantly  reduce  the  level  of 
protection  afforded  TSCA  CBI.  The  only 
changes  made  are  instituted  to 
modernize  the  security  system  to 
address  new  demands  and 
circumstances  which  face  the  Agency. 

Changes  and  clarifications  include:  (1) 
The  TSCA  Confidential  Business 
Information  Security  Manual  and  the 
Contractor  Requirements  for  the  Control 
and  Security  of  TSCA  Confidential 
Business  Information  Manual  have  been 
merged  into  one  document,  (2) 
Procedures  for  teleconference  meetings 
where  TSCA  CBI  is  discussed  have  been 
established.  (3)  Procedures  for  the  use  of 
local  area  networks  which  access 
information  including  TSCA  CBI  have 
been  established.  (4)  EPA  has 
established  a  method  for  the  centralized 
processing  of  film  containing  CBI,  (5) 
Procedures  for  mailing  TSCA  CBI  have 


been  modified,  specifically,  the  new 
manual  allows  use  of  certified  mail  in 
place  of  registered  mail.  (6)  TSCA  CBI 
log  out  procedures  will  allow  employee/ 
contractor  retention  of  TSCA  CBI 
documents  for  up  to  1-year,  and  (7)  The 
Security  Manual  has  been  reformatted  to 
allow  amendments  to  occur  through 
transmittal  sheets. 

These  and  other  changes  are  designed 
to  improve  security  for  TSCA  CBI  while 
recognizing  EPA's  need  to  work  with 
such  TSCA  CBI  to  perform  the  Agency's 
statutory  duties.  The  Agency's  policy  on 
revisions  to  TSCA  CBI  security  manuals 
was  announced  in  the  Federal  Register 
of  November  14. 1985  (50  FR  47108). 
EPA  is  publishing  this  notice  in 
accordance  with  the  requirements  of 
that  policy. 

EPA  is  printing  and  distributing 
copies  of  the  revised  manual  to  affected 
EPA  offices.  The  provisions  of  the 
revised  manual  will  take  effect  on  May 
10, 1993. 

Dated:  April  8, 1993. 

Linda  A.  Travera, 

Director,  Information  Management  Division. 
Office  of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  93-«875  Filed  4-14-93;  8:45  am) 
BfUiNO  COOC  «M-«o-f 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnatlon  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  8, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
piut±ased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Lie.  2100  M  Street.  NW.,  suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503,  (202) 
395-4814. 

0MB  Number:  3060-0387. 

Title:  Section  15.201(d),  Authorization 

required  (on-site  verification  of  field 

disttirbance  sensors). 
Action:  Extension  of  a  currently 

approved  collection. 


Respondents:  Businesses  or  other  for- 
profit. 

Frequency  of  Response:  Recordkeeping 
requirement. 

Estimated  Annual  Burden:  200 
recordkeepers;  18  hours  average 
burden  per  recordkeeper;  3,600  hours 
total  annual  burden. 

Needs  and  Uses:  Commission  rules 
permit  the  operation  of  field 
disturbance  sensors  in  the  low  VHP 
region  of  the  spectrum.  Such  systems 
have  the  potential,  in  worst  case 
conditions,  for  interfering  with 
television  broadcasting  and  other 
radiocommunication  signals.  A  strict 
authorization  procedure  is  therefore 
required  to  ensure  suitable  safeguards 
for  the  operation  of  these  devices  in 
the  VHF  range  of  the  spectrum.  Prior 
to  marketing  of  any  field  disturbance 
sensor  operating  under  part  73  of  the 
Rules  in  the  frequency  bands 
allocated  to  television  broadcast 
stations,  the  manufacturer  must 
receive  an  equipment  authorization 
(in  the  case,  a  grant  of  certification) 
upon  showing  of  compliance  with  the 
appropriate  technical  standards.  The 
holder  of  the  grant  of  certification  is 
required  to  test  each  system  upon 
installation,  to  ensure  that  technical 
standards  are  met  at  the  installation 
site.  The  manufacturer  must  then 
maintain  a  Ust  of  all  installations,  and 
records  of  testing  and  measurements 
that  are  made.  This  rule  section  was 
previously  numbered  47  CFR 
15.312(c). 

Federal  Communications  Commission. 

William  F.  Galon, 

Acting  Secretary. 

(FR  Doc.  93-8764  Filed  4-14-93;  8:45  amj 

WLUNO  COOE  C712-01-M 


Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

March  18, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street,  NW.,  suite 
140,  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Commission.  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt.  Office  of 
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Management  and  Budget,  room  3235 

NEOB,  Washington,  DC  20503.  (202) 

395-4814. 

OMB  Number:  None. 

Title:  Transmittal  Sheet  for  Phase  2 
Cellular  Applications  for  Unserved 
Areas, 

Form  Number:  FCC  464-A. 

Action:  New  collection. 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  10.000 
responses;  .166  hours  average  burden 
per  response;  1,660  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Form  464-A  is  a 
cover  sheet  to  be  used  to  transmit 
Phase  2  unserved  areas  applications 
by  those  seeking  authority  to  operate 
a  cellular  radio  station.  The  applicant 
must  certify  on  the  form  that  the 
application  is  complete  and  contains 
all  information  required  by  the 
Commission's  Rules.  FCC  Form  464- 
A  vt'ill  assist  Commission  staff  in 
processing  cellular  applications 
expeditiously. 

Federal  Communjcations  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  9J-8766  Filed  4-14-93;  8:45  am] 

BttUNG  COOC  C712-01-M 


Privatelladio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-6112. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  93-8763  Filed  4-14-93;  8:45  am) 

MLUNQ  CODC  Cni-OI-M 


[DA  93-406} 

Comments  Invited  on  Virgin  Islands 
Public  Safety  Plan 

April  8, 1993. 

The  Commission  has  received  the 
public  safety  radio  communications 
plan  for  the  Virgin  Islands  (Region  48). 

In  accordance  with  the  Commission's 
Memorandum  Opinion  and  Order  in 
General  Docket  87-112,  Region  48 
consists  of  the  United  States  Virgin 
Islands.  (General  Docket  No.  87-112,  3 
FCC  Red  2113  (1988)). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  May  17, 
1993  and  reply  comments  on  or  before 
June  1, 1993.  (See  Report  and  Order, 
General  Docket  No.  87-112,  3  FCC  Red 
905  (1987),  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  PR  Docket  93-105  Virgin 
Islands-Public  Safety  Region  48. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Wool  ford. 


[DA  93-407] 

Filing  Window  for  Commercial 
Operator  License  Examination 
Managers 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Public  Notice  announces 
that  the  Commission  will  accept 
requests  from  private  entities  wishing  to 
be  Commercial  Operator  License 
Examination  Managers  (COLEMs).  This 
announcement  describes  filing 
procedures  that  must  be  followed  in 
requesting  Commission  certification  to 
be  a  QOLEM.  This  announcement  is 
intended  to  begin  the  process  of 
privatizing  the  administration  of  license 
examinations  for  Commercial  Radio 
Operators. 

DATES:  Requests  will  be  accepted 
beginning  April  12, 1993  and,  ending 
^  May  7,  1993. 

ADDRESSES:  Federal  C6mmunications 
Commission.  1919  M  Street,  NW.. 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Cross,  Federal  Communications 
Commission,  Washington,  DC  20554. 
(202) 632-4964. 

SUPPLEMENTARY  INFORMATION: 

Released:  April  7, 1993. 

Commission  Opens  Filing  Window  for 
Commercial  Operator  License 
Examination  Managers 

On  January'  14, 1993,  the  Commission 
adopted  a  Report  and  Order  (R&O)  in 
FO  Docket  No.  92-206  privatizing  the 
administration  of  license  examinations 
for  Commercial  Radio  Operators.  In  the 
R&O  the  Commission  delegated 
authority  to  the  Chief,  Private  Radio 
Bureau  to  certify  a  number  of  private 
entities  to  be  Commercial  Operator 
License  Examination  Managers 
(COLEMs)  and  stated  that  it  would 
announce  a  filing  window  for  accepting 
requests  from  these  entities.  The 
Commission  also  noted  that  certification 
of  an  entity  as  a  COLEM  would  be 
through  the  use  of  a  Memorandum  of 
Understanding  (MOU). 

The  purpose  of  this  Public  Notice  is 
to  announce  that  the  Commission  will 


accept  requests  from  entities  that  want 
to  be  certified  as  a  COLEM  beginning 
April  12, 1993.  and  ending  May  7, 1993. 
Requests  received  before  or  after  these 
dates  will  not  be  considered.  Depending 
on  the  number  of  requests  received, 
however,  the  Commission  may 
determine  additional  COLEMs  would  be 
beneficial  and  open  another  filing 
H-indow  in  the  future.  Entities  interested 
in  becoming  a  COLEM  should 
familiarize  themselves  with  the 
Commission's  R&O  before  applying. 

All  requests  for  certification  must 
include  a  description  of  (1)  the  entity 
and  its  qualifications,  (2)  how  it  will 
prevent  any  conflict  of  interest,  (3)  how 
examinations  will  be  administered,  (4) 
the  geographic  areas  where  it  proposes 
to  administer  examinations,  what 
examination  elements  it  proposes  to 
provide,  the  frequency  of  the 
examination  sessions,  and  (5)  its 
proposed  fee  structure.  In  addition,  each 
request  must  be  signed  and  include  the 
name  and  telephone  number  of  a  person 
familiar  with  the  request.  Requests  must 
be  sent  to  the  Federal  Communications 
Commission,  Private  Radio  Bureau. 
Personal  Radio  Branch,  room  5322, 
Washington,  DC  20554,  ATTENTION: 
COLEM.  Failure  to  follow  these  fiUng 
procedures  will  result  in  the  request  not 
being  considered. 

If  the  Commission  receives  more 
requests  to  become  COLEMs  than 
administrative  efficiency  permits  it  to 
grant,  the  Commission  will  base  its 
decision  on  the  information  provided  in 
the  requests.  Once  a  decision  has  been 
made,  the  names  and  addresses  of 
certified  COLEMs  will  be  announced  in 
a  Public  Notice. 

For  further  information,  call  William 
T.  Cross  at  (202)  632-4964. 

Federal  Communications  Commission. 

WUliam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  93-8761  Filed  4-14-93;  8:45  am) 

BiujNO  COOC  •ria-ei-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
OMB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  FDIC  hereby  gives 
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notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
0MB  review  for  the  information 
collection  system  identified  below. 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 


Title:  Notice  of  Acquisition  of  Control. 

Form  Number:  FDIC  6822/01. 

OMB  Number:  3064-0019. 

Expiration  Date  of  Current  OMB 
Clearance:  June  30, 1993. 

Frequency  of  Response:  On  occasion. 

Respondents:  Persons  proposing  to 
acquire  ownership  control  of  insiired 
State  nonmember  banks. 

Number  of  Respondents:  89. 

Number  of  Responses  per 
Respondent:  1. 

Total  Annua]  Responses:  80. 

Average  Number  of  Hours  per 
Response:  30. 

Total  Annual  Burden  Hours:  2,400. 

OMB  Reviewer:  Gary  Waxman.  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
3064-0019,  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  room  F-400,  Federal  Deposit 
Insurance  Corporation,  550  17lh  Street 
NW.,  Washington.  DC  20429. 

Comments:  Comments  on  this 
collection  of  information  are  welcome 
and  should  be  submitted  on  or  before 
June  14, 1993. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed.  Comments 
regarding  the  submission  should  be 
addressed  to  both  the  OMB  reviewer 
and  the  contact  listed  above. 

SUPPLEMENTARY  mFORMATION:  The 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1817(j))  and  the  FDIC  rules  and 
regulations  (12  CFR  303.4)  require  that 
any  person  proposing  tq,  acquire 
ownership  control  of  an  insured  State 
nonmember  bank  provide  sixty  days 
prior  written  notice  to  the  FDIC.  Such 
notification  is  made  on  Form  FDIC 
6822/01  and  is  subject  to  disapproval  if 
the  FDIC  determines  the  ownership 
control  is  not  in  the  public  interest. 

Dated:  April  12, 1993. 

Federal  Deposit  Insurance  Corporation. 
Hoyb  L.  Robinion. 
Executive  Secretary. 

[PR  Doc.  93-«880  Filed  4-14-93;  8:45  am] 
MUMO  COOC  «714-ei-M 


FEDERAL  EMERGENCY 
MANAGEMENT AGENCY 

[FEMA-983-DR] 

Nebraska;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Nebraska 
(FEMA-983-43R),  dated  April  2. 1993, 
and  related  determinations. 
EFFECTIVE  DATE:  April  2. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPt.EMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
2, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

1  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Nebraska, 
resulting  from  ice  jams  and  flooding  on 
March  7-21, 1993.  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Staflbrd  Act'T  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Nebraska. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  And  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal, 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs^ 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Warren  M.  Pugh,  Jr..  of 
the  Federal  Emergency  Management 
Agency  to  act  as  the  Federal 
Coordinating  Officer  for  this  declared 
disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Nebraska  to  have 


been  affected  adversely  by  this  declared 
major  disaster: 

The  counties  of  Boyd,  Butler,  Colfax, 
Cuming,  Dodge,  Merrick,  Platte,  Sarpy, 
Saunders,  Seward,  and  Stanton  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Junes  L.  Witt, 

Director. 

(PR  Doc.  93-6825  Filed  4-14-93i  8:45  am) 

BHJJNQ  CODE  t71»-«I-4l 


[FEM 


R] 


New  York;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  decleiration  of  a  major 
disaster  for  the  State  of  New  York 
(FEMA-984-DR),  dated  April  2, 1993. 
and  related  determinations. 
EFFECTIVE  DATE:  April  2,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  April 
2, 1993,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (42  U.S.C. 
5121  et  seq.),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  New  York, 
resulting  frtim  the  explosion  at  the  World 
Trade  Center  on  February  26, 1993,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  New  York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide 
reimbursement  for  Emergency  Protective 
Measures  under  the  Public  Assistance 
program  in  the  designated  areas.  If 
warranted,  additional  assistance  under  the 
Public  Assistance  program  may  be  provided 
at  a  later  date.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 


Federal  Register  /  Vol.  58.  No.  71  /  Thursday.  April  15.  1993  /  Notices  19671 


Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Ihor  W.  Husar  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Reimbursement  for  emergency  protective 
measures  under  the  Public  Assistance 
program  for  the  World  Trade  Center  in 
New  York  County. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

James  L.  Witt, 

Director. 

[FR  Doc.  93-«824  Filed  4-14-93;  8:45  am] 

BILUNO  CODE  nt-Ot-M 


Anti-Arson  Program 

AGENCY:  UhS.  Fire  Administration, 
FEMA. 

AC7K)N:  Notice  of  solicitation. 

SUMMARY:  Notice  of  Solicitation  is 
hereby  given  that  the  Federal 
Emergency  Management  Agency,  under 
the  Fire  Prevention  and  Control  Act  of 
1974,  will  issue  a  Request  for  Assistance 
(RFA)  on  or  about  May  3, 1993, 
regarding  the  design  and 
implementation  of  an  anti-arson  strategy 
program.  This  program  is  limited  to 
Community-Based  Organizations  (CBO). 
This  notice  informs  the  public  of  the 
availability  of  $300,000.00  appropriated 
for  this  program  by  FEMA. 
DATES:  Comments  on  this  Notice  of 
Sohcitation  must  be  submitted  on  or 
before  May  17, 1993. 
ADDRESSES:  Applications  for  assistance 
must  be  requested  in  writing  to  the 
following  address:  Cathy  A.  Green, 
Contract  Specialist,  Federal  Emergency 
Management  Agency.  Office  of 
Acquisition  Management,  500  C  Street, 
SVV.,  room  731,  Washington,  DC  20742. 

Ask  for  Request  for  Assistance  No. 
EMW-93-S-4181.  Please  include  a  self- 
addressed  mailing  label  with  your 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  A.  Green.  Contract  Specialist, 
(202)  646-3044. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  assistance  is  to  focus  on 
nationwide  efforts  to  reduce  the  number 
of  arson-related  fires  that  occxir  every 
vear  throughout  the  country. 


(a)  Some  broad  objectives  of  this 
prooram  are: 

(1)  To  build  a  comprehensive 
community  anti-arson  program; 

(2)  To  encourage  neighborhood 
involvement  in  reducing  arson  fires 
through  new  and  innovative  broad 
spectrum  programs; 

(3)  To  extend  trom  a  neighborhood 
involvement  to  a  community-wide 
participation  in  fighting  arson;  and 

(4)  To  make  information  available  to 
other  neighborhood  residents, 
community  groups  and  public  service 
organizations  such  as  fire,  police, 
building  and  codes  departments. 

(b)  Organizations  wishing  to  apply  for 
this  program  must  meet  certain 
eligibiUty  requirements: 

(1)  The  applicant  must  be  a  true 
community-based  organization.  Among 
the  criteria  to  be  used  to  determine 
whether  the  applicant  is  a  true  CBO  are 
the  following: 

(i)  An  organization  that  is  made  up  of 
community  representatives  and  is 
located  in  a  community  or 
neighborhood; 

(ii)  An  organization  that  is  designed  to 
serve  members  of  neighborhoods  or  the 
overall  community  to  deal  with  arson 
mitigation  problems  on  a  voluntary 
basis; 

(iii)  A  non-profit  organization  capable 
of  leveraging  private  sector  funding; 

(iv)  Must  oe  a  community-based 
organization  that  is  indigenous  to  a 
neighborhood  or  a  community. 

(c)  The  following  evaluation  factors 
(numerically  weighted  to  ensure 
consistent  and  balanced  scoring)  are  for 
consideration  by  the  Anti-Arson 
Evaluation  Panel: 

(1)  Demonstration  of  the  abihty  of  the 
organization  to  undertake  projects  in 
arson  prevention.  (Factor  Weight:  20); 

(2)  The  relationship  between  the 
proposed  program  approach  and 
objectives  of  FEMA/USFA  CBO 
Program.  (Factor  Weight:  15); 

(3)  The  identification  of  significant 
problems  and  issues  that  impact  on  the 
arson  problem  in  their  neighborhood. 
(Factor  Weight:  15); 

(4)  Identification,  availability  and 
ability  to  obtain  resources,  other  than 
federal  funding,  necessary  to  implement 
and  maintain  the  project.  (Factor 
Weight:  15); 

(5)  The  reasonableness,  practicality 
and  completeness  of  the  organization's 
plan  for  implementing  and  managing 
the  proposed  project.  (Factor  Weight: 
10); 

(6)  Demonstration  of  involvement 
with  public  sector  agencies  such  as  fires 
and  pohce  departments,  building, 
housing  and  code  officials.  (Factor 
Weight:  10); 


(7)  Demonstration  of  involvement 
with  service  organizations.  (Factor 
Weight:  10); 

(8)  Adequacy  of  the  offeror's  facility 
and  equipment  to  conduct  the  work  to 
be  performed.  (Factor  Weight:  5). 

Cooperative  Agreements  are 
anticipated  to  be  awarded  as  a  result  of 
this  request  for  assistance.  It  is 
anticipated  that  a  minimum  of  five  (5) 
and  a  maximum  of  twenty-five  (25) 
assistance  awards  will  be  made.  The 
minimum  anticipated  funding  level  of 
this  program  is  $5,000.00  based  on  the 
criteria  that  will  be  outlined  in  the 
solicitation  package. 

Dated:  April  9. 1993. 
Robert  R.  Boyer, 

Director,  Office  of  Acquisition  Management. 
(FR  Doc.  93-8822  Filed  4-14-93;  8:45  am] 

BiLLMO  CODE  f71t-01-M 


FEDERAL  RESERVE  SYSTEM 

China  Trust  Holdings  Corp.,  et  ai.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  10, 
1993. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1.  China  Trust  Holdings  Corp.,  New 
York.  New  York;  China  Trust  Capital 
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B.V.,  The  Netherlands;  and  China  Trust 
Holdings  N.V.,  Th«  Nethorlands 
Antilles;  to  merge  with  Trans  Bankcorp, 
Inc.,  Monterey  Park,  California,  and 
thereby  indirectly  acquire  Trans 
National  Bank.  Montenty  Park. 
California. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  642 ^?: 

1.  The  Estes  Park  Bank  Restated 
Employee  Stock  Ownenhip  401(K)  Plan 
and  Retirement  Trust,  Estes  Park. 
Colorado;  to  acquirb  an  additional  18.39 
percent  of  rhe  voti.ng  shares  of  Estes 
Bank  Corporation,  Estes  Park,  Colorado, 
for  a  total  of  48.1  i  percent.  ar>d  thereby 
indirectly  aquire  The  Estes  ?'ark  Bank, 
Estes  Park,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  Apni  9,  1993. 
Jennifiir ).  Johnson, 
Associate  Secretary  of  the  3ou:'J. 
[FRDoc.  93-S810F:ied-;-14-93:  8;45  am) 

WLUNQ  COOe  UIO-OI-F 


FMSB  Bancorp;  Formation  of, 
Acquisition  by,  or  M«f  g«r  of  Bank 
Holding  Coinpanios;  and  Acquisition 
of  Nonbanking  Company 

The  company  listed  in  this  notice  has 
applied  under  §  22.S.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1842]  to  become  a  bank  holding 
company  orto  acouire  voting  securities 
of  a  bank  or  bank  holding  company.  The 
listed  company  has  also  appli^  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1843(c)(8)}  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 


competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfiair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commanting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  then  May  10. 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  FMSB  Bancorp,  Neola,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Farmers  and  Merchants  State 
Bank,  Neola,  Iowa. 

In  connection  with  this  application, 
Applicant  also  proposes  to  acquire  Hall 
Insurance  Agency,  Neola,  Iowa,  and 
thereby  engage  in  the  sale  of  insurance 
in  both  Neola  and  Minden,  Iowa,  towns 
whose  populations  are  of  less  than  5,000 
pursuant  to  §  22.525rb)(8)(iii)  of  the 
Board's  Regulation  Y. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  April  9, 1993. 
Jennifer  J.  Joknsen, 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-a811  Filed  4-14-03;  8:45  am] 
•CUNQ  oooc  «>i»-»«-F 


GENERAL  SERVICES 
ADMINISTRATION 

Notice  of  Intent  (NOI)  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Proposed  Santa  Ar\a  Federal 
Buildlng-Courthcuee,  in  Santa  Ana.  CA 


AGENCY:  United  States  General  Services 
Administration  (GSA),  Public  Buildings 
Service,  Region  ^. 

ACTION:  Pursuant  to  the  Coimcil  of 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508)  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEP.A),  the 
United  States  General  Services 
Administration  hereby  gives  notice  that 
an  Environmental  Impact  Statement 
(EIS)  shall  be  prepared  for  the  proposed 
construction  of  a  new  United  States 
Federal  Building-Courthouse  to  be 
located  within  the  Central  Business 


Area  of  the  city  of  Santa  Ana,  California. 
It  is  anticipated  that  the  proposed 
project  site  will  be  dcmated  to  the 
Federal  Government  by  the  city  of  Santa 
Ana,  encompasses  about  3.94  acres  and 
is  currently  utilized  as  a  parking  area  by 
the  Santa  Ana  Police  Department.  The 
proposed  project  site  is  bound  by  Fifth 
Street  to  the  north,  Broadway  Street  to 
the  east.  Fourth  Street  to  the  south,  and 
Ross  Street  to  the  west. 

ALTERNATIVES:  In  addition  to  the 
proposed  action,  the  EIS  shall  evaluate 
three  project  alternatives.  Including  the 
"no  action"  alternative.  Specific 
alternatives  to  be  evaluated  will 
include,  but  not  limited  to,  the 
continued  use  of  the  existing  federal 
facility  by  the  United  States  Courts  with 
expansion  occurring  into  a  build-lo-suit 
facility,  and  the  construction  of  the 
proposed  project  on  an  alternate  site 
within  the  Central  Business  Area.  As 
required  by  NEPA,  the  "no  action" 
alternative  (i.e.,  continued  use  of  the 
existing  United  States  Courthouse 
Facility)  shall  also  be  analyzed  to  serve 
as  a  baseline  fi-om  which  to  compare  the 
effects  of  taking  the  proposed  action  or 
an  alternative. 

PUBUC  INVOLVEMENT:  The  public  will  be 
invited  to  participate  in  the  scoping 
process,  review  of  the  Draft 
Environmental  Impact  Statement  (DEIS), 
and  a  public  meeting  on  the  DEIS.  The 
scoping  meeting  has  been  scheduled  for 
April  29, 1993,  between  the  hours  of 
3:30  p.m.  and  6:30  p.m.,  on  the  second 
floor  of  the  Old  Orange  County 
Courthouse,  located  at  211  West  Santa 
Ana  Boulevard,  city  of  Santa  Ana, 
California.  Release  of  the  DEIS  for 
public  comment  and  the  public  meeting 
will  be  announced  within  the  local 
news  media,  as  these  dates  are 
established. 

POINT  OF  CONTACT:  If  you  are  unable  to 
attend  the  meeting,  written  comments 
can  be  submitted  by  May  6th  to:  U.S. 
General  Services  Administration,  Public 
Buildings  Service,  Attn:  Ms.  Mitra  K. 
Nejad,  Planning  Staff  (9PL),  35th  floor. 
525  Market  Street,  San  Francisco, 
California  94105-2799,  Telephone 
number:  (415)  744-5252. 

Dated;  April  7, 1993. 
Aki  K.  Nakao, 

Deputy  Regional  Administiator  (9AD). 
|FR  Doc.  93-8858  Filed  4-14-93;  8:45  am) 

eaUNQ  COOe  MM-M-M 
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Delegation  of  Authority  to  the 
Secretary  of  the  Interior 

Pursuant  to  the  authority  vested  in  the 
Administrator  of  General  Services  by 
section  3726  of  title  31,  United  States 
Code,  and  redelegated  to  the 
Commissioner,  Federal  Supply  Service, 
I  have  determined  that  it  is  both  cost- 
effective  and  in  the  public  interest  to 
delegate  authority  to  the  Secretary  of  the 
Interior  to  conduct  prepayment  audits  of 
domestic  and  foreign  household  goods, 
motor,  air  and  rail  freight,  air  passenger, 
and  water  fireight,  subject  to  the 
provisions  of  the  Federal  Property 
Management  Regulations,  title  41,  Code 
of  Federal  Regulations,  Subpart  101-41, 
and  amendments  thereto.  These 
prepayment  audits  will  be  conducted  by 
a  General  Services  Administration's 
(GSA's)  contractor,  at  the  contractor's 
site.  The  Department  of  the  Interior  has 
identified  the  following  offices  to 
conduct  such  audits: 

Division  of  Financial  Operations  D-610, 

Bureau  of  Land  Management,  Denver 

Federal  Center.  Post  Office  Box  25047, 

Denver.  Colorado  80225 
Royalty  Management.  MS-652.  Minerals 

Management  Service,  Denver  Federal 

Center.  Post  Office  Box  25165,  Denver, 

Colorado  80225 
Finance  Office,  Office  of  Surface  Mining, 

Denver  Federal  Center,  Post  Office  Box 

25065,  Denver,  Colorado  80225 
Division  of  Finance  D-7730,  Bureau  of 

Reclamation,  7201  W.  Mansfield  Avenue. 

Denver,  Colorado  80235 
Division  of  Finance,  Bureau  of  Mines,  Denver 

Federal  Center,  Post  Office  Box  25086, 

Denver,  Colorado  80225 
FWS  Finance  Center,  Fish  and  Wildlife 

Service,  Post  Office  Box  272060,  Denver. 

Colorado  80227 
Branch  of  Finance  and  Accounting,  Bureau  of 

Indian  Affairs,  Post  Office  Box  12^ 

Albuquerque,  New  Mexico  87103 
Office  of  Aircraft  Services,  Post  Office  Box 

15428,  Boise.  Idaho  83715-9998 
Branch  of  Financial  Management,  U.S. 

Geological  Survey,  12201  Sunrise  Valley 

Drive,  Reston,  Virginia  22092 
Division  of  Financial  and  Support  Services, 

LMS-MS  2300-HmdnVa,  381  Eldon  Street, 

Hemdon,  Virginia  20070-4817 
Accounting  Operations  Division,  National 

Park  Service,  1925  Isaac  Newton  Square, 

Reston,  Virginia  22090 
Division  of  Fiscal  Services,  Office  of 

Administrative  Services,  PMO-F-MS 

5257-MIB,  1849  C  Street,  NW, 

Washington,  DC  20240 

The  Secretary  of  the  Interior  may 
redelegale  this  authority  to  any  officer, 
official,  or  employee  of  the  IDepartment 
of  the  Interior. 

The  Secretary  of  the  Interior  shall 
notify  GSA  in  writing  of  these 
additiona  delegations.  This  delegation 


is  effective  upon  publication  in  the 
Federal  Register. 

Dated:  April  7, 1993. 
Roger  D.  Daniaro. 

Conunissioner,  Federa]  Supply  Service. 
[FR  Doc.  93-6857  Filed  4-14-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Diaeaae  Control  and 
Prevention 

Heat  Stresa  in  Waate  Abatement 
Worfcers:  IMeeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Heat  Stress  in  Waste  Abatement 
Workers. 

Time  and  Date:  1:30  p.m.-4  p.m.,  April  30, 
1993. 

Place:  Prete  Building.  Large  ConfiBrence 
Room,  NIOSH,  CDC,  3040  University 
Avenue,  Morgantown,  West  Virginia  26505. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  pur{)08e  of  this  meeting  is  to 
review  the  protocol  for  a  proposed  NIOSH 
study,  "Heat  Stress  in  Waste  Abatement 
Wo^rs."  Individual  comments  will  be 
solicited  from  parties  affected  by  the  study, 
a  selected  panel  of  experts,  and  other 
attendees. 

Viewpoints  and  suggestions  from  industry, 
labor,  academia,  other  government  agencies, 
and  the  public  are  invited. 

Ck>ntact  Person  for  Additional  Information: 
Jean-Louis  Belard,  M.D..  NIOSH,  CDC,  3040 
University  Avenue,  Mailstop  S106, 
Morgantown,  West  Virginia  26505,  telephone 
304/284-5812. 

Dated:  April  9. 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDCj. 

[FR  Doc.  93-8802  Filed  4-14-93;  8:45  am] 
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Health  Reaourcea  and  Services 
Administration 

National  Organ  Transplant  Act;  Granta 
To  Increase  Organ  Donation 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
ACTION:  Notice  of  the  availability  of 
grant  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA), 
announces  that  fiscal  year  (FY)  1993 
funds  are  available  for  grants  for 


assistance  to  organ  prooirement 
organizations  (OPOs)  and  other  private 
nonprofit  entities  to  increase  organ 
donation.  The  grants  are  authorized  by 
sections  371  and  374  of  the  Public 
Health  Service  (PHS)  Act,  as  amended. 
Funds  are  appropriated  under  Public 
Law  102-394. 

DATES:  To  receive  consideration,  grant 
applications  must  be  received  by  the 
close  of  business  on  June  14, 1993. 

Applications  will  be  considered  as 
meeting  the  deadline  if  they  are  either: 
(1)  Received  on  or  before  the  deadline 
date;  or  (2)  postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  review  committee.  A 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service  will  be 
accepted  in  lieu  of  a  postmark.  Private 
metered  postmarks  will  not  be 
acceptable  as  proof  of  timely  mailing. 
Hand  delivered  applications  must  be 
received  by  5  p.m.  on  June  14, 1993. 
Applications  received  after  the  deadline 
will  be  returned  to  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  relating  to 
technical  or  program  issues  may  be 
obtained  from  Mr.  Remy  Aronoff,  Chief, 
Operations  and  Analysis  Branch, 
Division  of  Organ  Transplantation, 
Parklawn  Building,  room  llA-22,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-7577.  Grant 
applications  and  additional  information 
regarding  business,  administrative  or 
fiscal  issues  related  to  the  awarding  of 
grants  under  this  Notice  may  be 
requested  from  the  Grants  Management 
Officer  (GMO),  Ms.  Glenna  Wilcom, 
Parklawn  Building,  Room  13A-38,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  telephone  (301)  443-2280. 
Applicants  for  grants  will  use  Form  PHS 
5161-1,  approved  under  0MB  Control 
Number  0937-0189.  Completed 
applications  should  be  sent  to  the  GMO. 

SUPPt.EMENTARY  INFORMATION: 

Background  and  Objective 

Section  371  of  the  Public  Health 
Service  (PHS)  Act  authorizes  a  program 
of  grants  and  special  projects  for  the 
purpose  of  increasing  the  number  of 
organ  donors.  Only  organ  procurement 
organizations  and  private  nonprofit 
entities  are  eligible  to  receive  grant 
awards  to  increase  organ  donation. 

The  PHS  urges  applicants  to  submit 
work  plans  that  address  specific 
objectives  of  Healthy  People  2000. 
Potential  applicants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents, 
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Government  Printing  Office, 

Washington,  DC  20402-9325 
(Telephone  202-783-3238). 

Types  of  Proiacts 

The  principal  purpose  of  this  grant 
program  is  to  increese  the  availability  of 
organ  donors  in  this  country.  In  past 
years,  the  program  has  attempted  to 
further  this  objective  primarily  through 
support  of  public  and  professional 
education  projects.  This  year,  the  grant 
program  will  support  only  evaluation 
research  projects  as  noted  below. 

1.  Develop  a  simple,  inexpensive,  and 
valid  method  of  estimating  the  number 
of  potential  organ  donors  in  all  OPO 
areas  on  an  annual  basis.  This  method 
would  allow  OPOs  to  identify  oon- 
donor  population  types  in  order  to 
direct  education  efforts. 

2.  Identify  the  reasons  for  differences 
in  the  rate  of  organ  procurem«it  among 
OPOs  and  donor  hospitals.  The 
definition  of  procurement  rates  in  this 
study  should  include  but  not  be  limited 
to  the  numbers  per  100,000  population 
of  potential  donors  within  an  OPO  area. 
The  association  between  the  number  of 
organ  donors  and  the  number  and  type 
of  transplant  programs  in  an  OPO  area 
may  be  one  of  the  elements  of  the  study. 
The  results  of  this  research  would  lead 
to  practices  of  high  procurement  OPOs 
and  hospitals  being  disseminated  to 
those  with  lower  procurement  rates. 

3.  Determine  the  relationship  between 
socioeconomic  status  and  donor 
consent.  The  research  questions  are:  to 
what  extent  is  socioeconomic  status  a 
factor  in  consent  and  to  what  extent 
should  special  public  education  efforts 
be  directed  toward  specific 
socioeconomic  groups?  Potentially 
confounding  factors  should  be 
addressed  and  controlled  in  the  research 
design  and  the  analysis. 

4.  Identify  the  factors  that  are  related 
to  and  may  influence  the  decision  to 
donate  in  families  of  potential  donors  in 
order  to  be  able  to  more  effectively  make 
the  donation  request. 

Availability  of  Funds 

Up  to  $400,000  is  available  for  grant 
av/ards.  The  maximum  amount  for  any 
grant  award  is  $150,000.  Approximately 
3  grants  may  be  awarded.  The  grant 
period  will  be  12  months  from  the  date 
of  the  award. 

Eligible  Applicants 

Any  organ  procurement  organization 
or  private  nonprofit  entity  may  apply  for 
a  grant(s)  to  conduct  one  or  more  of  the 
evaluation  research  projects  identified 
above.  Joint  applications  of  two  or  more 
eligible  entities  may  be  submitted.  In 
such  instances,  one  eligible  entity  must 


be  designated  as  the  grantee  institution 
on  the  application. 

Technical  Assistance 

Conference  calls  will  be  held  to 
provide  technical  assistance  to  potential 
applicants.  To  participate  in  one  of  the 
conference  calls,  potential  applicants 
should  call  Mr.  Remy  Aronoff  at  (301) 
443-7577  for  information  as  to  dates 
and  times.  Conference  calls  will  be  held 
within  2  weeks  of  the  date  of 
publication  of  this  Notice. 

Application  Evaluation  Criteria 

Grant  applications  will  be  evaluated 
by  an  objective  review  committee 
according  to  the  following  criteria: 

•  Consistency  with  the  program 
objective  and  the  extent  to  which  the 
program  objective  will  be  met  through 
the  proposed  study; 

•  Appropriateness  and  adequacy  of 
the  method(s)  proposed  to  carry  out  the 
project; 

•  Appropriateness  of  the  work  plan 
and  schedule  for  organizing  and 
completing  the  project; 

•  Capability  of  the  organization  to 
complete  the  project  as  proposed; 

+  Adequacy  of  supporting 
documentation  justifying  the  proposal; 

•  Reasonableness  of  the  budget;  and 

•  Qualifications  of  the  project 
director  and  staff. 

Allowable  Costs 

As  a  policy.  HRSA  will  not  award 
grants  to  OPtis  for  costs  that  are 
routinely  reimbursable  under  the 
Medicare  and/or  Medicaid  programs.  In 
addition.  HRSA  will  not  award  grants  to 
ESRD  Network  Organizations  for 
activities  included  in  their  contracts 
with  the  Health  Care  Financing 
Administration. 

The  basis  for  determining  the 
allowability  and  allocability  of  costs 
charged  to  PHS  grants  is  set  forth  in  45 
CFR  part  74.  subpart  Q.  The  three 
separate  sets  of  cost  principles 
prescribed  for  recipients  of  grants  for 
OPOs  and  other  nonprofit  entities  are: 
0MB  Circular  A-21  for  institutions  of 
higher  education;  45  CFR  part  74. 
Appendix  E  for  hospitals;  and  0MB 
Circular  A-122  for  nonprofit 
organizations. 

Executive  Order  12372 

Grants  awaided  under  this  Notice  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 
part  100.  which  allows  States  the  option 
of  setting  up  a  system  for  reviewing 
applications  within  their  State  for 
assistance  under  certain  Federal 
programs.  The  application  packages 
made  available  by  HRSA  will  contain  a 


listing  of  States  which  have  chosen  to 
set  up  such  a  review  system  and  will 
provide  a  point  of  contact  in  the  State 
for  the  review.  Applicants  (other  than 
federally  recognized  Indian  tribes) 
should  contact  their  State  Single  Point 
of  Contact  (SPOC)  and  follow  the 
SPOC's  instructions  prior  to  the 
submission  of  an  application.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 
the  SPOC  of  each  affected  State.  The 
SPOC  has  60  days  after  the  application 
deadline  date  to  submit  its  review 
comments.  The  granting  agency  does 
not  guarantee  to  "accommodate  or 
explain"  for  State  process 
recommendations  it  receives  after  that 
date. 

The  0MB  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
93.134. 

Dated:  March  1, 1993. 
Rohert  Hannoii, 
Administrator. 
IFR  Doc.  93-8834  Filed  4-14-93;  8:45  am| 
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National  InstitutM  of  Health 

Government-Owned  Inventions; 
AvaUabtUty  for  Licensing 

AGENCY:  National  Institutes  of  Health. 

HHS. 

ACTION:  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Mr.  Arthur  J,  Cohn.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer.  National  Institutes 
of  Health.  Box  OTT,  Bethesda,  Maryland 
20892  (telephone  3C1/49&-7735;  fax 
301/402-0220).  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  ft^m  the 
Commissioner  of  Patents.  U.S.  Patent 
and  Trademark  Office.  Washington.  DC 
20231. 

05/769,686  Enzyme-Resistant  Opiate 
Pentapeptides  (U.S.  Patent  No. 
4.371,463) 

06/279.443  LTR- Vectors  (U.S.  Patent 
No.  4,405.712) 


06/284,088  6-Keto-Morphinan 

Analgesics  (U.S.  Patent  No.  4,388,463) 
06/294,203  Nondenaturing  Zwitterionic 
Detergents  (U.S.  Patent  No.  4,372,888) 
06/657,630  Immortal  Lire  of  Human 
Fetal  Glial  Cells  (U.S.  Patent  No. 
4.707,448) 
06/664,953  Biologically  Active  1,3- 
Dipropyl-8-Phenylxanthine 
Derivatives  (U.S.  Patent  No. 
4,612,315) 
06/717,616  Biologically-Active 
Xanthine  Derivatives  (U.S.  Patent  No. 
4,696,932) 
07/125,025  N-(l- 
Thieny]cycloalkyl)Alkenylamines  for 
Treatment  of  Neurotoxic  Injury 
07/296,863  Method  for  Elevating 
Glutathione  Level  (U.S.  Patent  No. 
4,868,114) 
07/413,026  Cloned  Genes  for  Human 
Dopamine  D2  Receptors  and  Cell 
Lines  Expressing  Same 
07/627.008  Sustained  and  Continuous 
Production  of  High  Titers  of 
Recombinant  Viral  Vectors  and 
Transduced  Target  Cells  for  Use  in 
Gene  Therapy 
07/668,298  The  TRK  Tyrosine  Kinase 
Receptor  is  the  Physiological  Receptor 
for  Nerve  Growth  Factor  (see  also  07/ 
890,713) 
07/685,752  Method  of  Treating 

Trichotillomania  and  Onychophagia 
07/725,066  Muscarinic  Antagonists 
07/739.63B  Organic  Compounds  (for 
treatment  of  psychotic  disorders 
without  the  development  of 
granulocytopenia  as  a  side  effect) 
07/760,415  Phenylcycloaklylaraine 
Compounds  as  Antiepileptics  (see 
also  07/760,263) 
07/760,263  Phenylcycloaklylamine 
Compounds  as  Antiepileptics  (see 
also  07/760.415) 
07/768,053  Method  of  Identifying 

Ligands  and  Antagonists  of  Ligands 
07/783,602  Fat  Cell  Specific  B- 

Adrenergic  Receptor 
07/814,885  Glutathione  Aerosol 
07/821,415  Inhibition  of  Cell 
Proliferation  Using  Antisense 
Oligonucleotides 
07/846,388  Molecular  Cloning  and 
Expression  of  a  Rat  VIA  Arginine 
Vasopressin  Receptor 
07/860,239  Cloning  and 
Characterization  of  a  Vasopressin  V2 
Receptor 
07/861.769  Cloning  and  Functional 
Expression  of  Cholocystokinin 
Receptor  Encoding  DNA 
07/873,913  Predictive  Assay  for 

Suicidal  Behavior 
07/876,917  Novel  Muscarinic  Agents 
07/880,189  Use  of  S-Adenosyl-L- 
Methionine  (SAMe)  for  Treatment  of 
Symptoms  RJelated  to  Alcohol 
Withdrawal 
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07/885,731  TRK  Family  Recejrtors  as 

Assay  System  for  Compounds 

Affecting  the  Differentiation  of 

Neurons 
07/889,723  Sequence  of  Human 

Dopamine  Transporter  cDNA 
07/890,713  Nerve  Growth  Factor/ 

Receptor  Complex  (see  also  07/ 

668.298) 
07/899,734  5-Aminocarbonyl-5H- 

Dibenzo(AJD}Cyclkohepten-5,10- 

Imines  for  the  Treatment  of  Central 

Nervous  System  Ischemia, 

Degeneration  and  Trauma 
07/912.097  Inhibition  of  Diseases 

Associated  with  Amyloid  Formation 
07/914.428  Sulfo-Derivatives  of 

Adenosine 
07/921,199  Targeting  of  Liposomes  to 

the  Blood-Brain  Barrier 
07/928.033  Cloning  and  Functional 

Expression  of  Cholecystokinin 

Receptor-Encoding  DNA 
07/937.609  Purification.  Molecular 

Cloning  and  Functional  Expression  of 

the  Cholecystokinin  A-Receptor  from 

Human  Pancreas 
07/948,408  A  Method  of  Screening 

Compounds  and  Methods  for  Treating 

Alzheimer's  Disease 
07/952.965  Adenosine  Antagonists  to 

Treat  Cystic  Fibrosis  and  Related 

Diseases 
07/957.315  A  Process  for  Detecting 

Alzheimer  Disease  Using  Cultured 

Cells 
07/965,666  Targeting  RNA  for 

Degradation  with  a  2',  5' 

Oligoadenylate-Antisense  Chimera 
07/967.367  An  Animal  Model  for 

Schizophrenia 
07/970,338  A  cDNA  Encoding  the 

Novel  PCT-65  Serotonin  Receptor 

and  Expression  of  the  Receptor 

Protein  in  Transfected  Ceil  Lines 
07/980,399  Method  for  Treating 

Cognitive  Disorders  with  Phenserine 
07/980,514  A  cDNA  Encoding  the 

Novel  ST-B17  Serotonin  Receptor 

and  Expression  of  the  Receptor 

Protein  in  Transfected  Cell  Lines 
07/983,702  Expression  Cloning  of  a 

Vesicular  Monoamine  Transporter 
07/987,728  Antipsychotic  Composition 

and  Method  of  Treatment 
07/989,537  cDNA  and  Protein 

Sequences  of  BRC.  a  Gene  Expressed 

in  Normal  Adrenal  Gland  and  Tumors 

of  Neuroendocrine  Origin 
07/991,162  Somatostatin-28  Receptor, 

Nucleic  Acids  and  Methods  of  Using 

the  Same 
08/003,225  Methods  for  the 
Improvement  of  Cognition 
Dated:  April  2. 1993. 
Reid  G.  Adier, 

Director,  Of^  of  Technology  Transfer. 
|FR  Doc.  93-8773  Filed  4-14-93;  8:45  am) 
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National  Heart,  Lung,  and  Blood 
Institute;  Notice  ol  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  Heart.  Lung,  and  Blond 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b{c)(6).  title 
5.  U.S.Q  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  RFA  for 
Collaborative  Projects  (ROls)  on  Women's 
Health  {Pulmonary). 
Dates  of  Meeting:  April  27, 1993. 
Time  of  Meeting:  8  ajn. 
Place  of  Meeting:  Hyatt  Regency  Bethesda. 
Bethesda,  Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Matthew  C.  Starr,  5333 
Westbard  Avenue,  room  553,  Bethesda, 
Maryland  20892,  (301)  594-7448. 

Name  of  Panel:  NHLBI  SEP  on  RFA  fcir 
Collaborative  Prujects  (ROls)  on  Women's 
Health  (Atherosclerosis). 
Dates  of  Meeting:  May  3-5. 1993. 
Time  of  Meeting:  8  p.m. 
Place  of  Meeting:  Chevy  Chase  Holiday 
Inn,  Chevy  Chase,  Maryland. 

Agenda:  To  review  and  evahiate  grant 
applications. 

Contact  Person:  Mrs.  Betty  H.  Masket,  5333 
Westbard  Avenue,  room  5A10,  Bethesda, 
Maryland,  20892,  (301)  594-7480. 

Name  of  Panel:  NHLBI  SEP  on  RFA  for 
Collaborative  Projects  (ROls)  on  Women's 
Health  (Blood  Diseases). 
Dates  ofMeeUng:  May  10-11, 1993. 
Time  of  Meeting:  B  p.m. 
Place  of  Meeting:  Crown  Plaza  Holiday  Inn, 
Rockville,  Maryland. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Contact  Person:  Dr.  Eric  H.  Brown.  5333 
Westbard  Avenue,  room  5A09,  Bethesda. 
Maryland  20892,  (301)  594-7484. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  DisesMO 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health.) 

Dated:  April  1,1993. 
Susan  K.  Feldmon, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-3976  Filed  4-14-93;  8:45  am) 
BtUMO  COOC  4140-01-II 
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Office  of  the  Director,  Notice  of 
Meeting:  Women's  Healtt)  Inttiative 
Program  Advisory  Committee 

April  6. 1993. 

The  Office  of  the  Director,  National 
Institutes  of  Health  (NIH),  announces  an 
ad  hoc  organizational  meeting  of 
consultants  to  discuss  the  future 
activities  of  the  planned  Women's 
Health  Initiative  Program  Advisory 
Committee  (WHIPAC).  The  meeting  will 
take  place  on  April  28, 1993,  from  8 
a.m.  to  4  p.m.  in  Conference  room  10, 
Building  3lC,  NIH.  9000  Rockville  Pike. 
Bethesda,  Maryland  20892. 

The  purpose  of  the  meeting  is  to 
gather  information  regarding  the  future 
role  of  the  planned  Committee  in  the 
studies  to  be  conducted  as  part  of  the 
Women's  Health  Initiative:  The 
randomized  Clinical  Trial;  the 
observational  Study;  and  the 
Community  Study.  The  scientific 
objectives,  study  design,  and  population 
representation  of  the  CUnical  Trial/ 
Observational  Study  will  be  presented. 
Plans  for  implementation  of  prevention 
interventions  using  hormone 
replacement  therapy,  dietary 
modiScation,  and  calcium/vitamin-D 
supplementation  will  be  discussed. 

The  meeting  is  open  to  the  public, 
subject  to  space  availability.  Dr.  William 
Harlan.  Associate  Director  of  the  Office 
of  Disease  Prevention,  Building  1,  room 
260,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892.  will  provide 
a  roster  of  participants  and  substantive 
program  information,  upon  request. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  program  office  in  advance  of 
the  meeting  at  (301)  402-2900. 

Dated:  April  8. 1993. 
Beraadine  Healy, 

Director,  NIH. 

IFR  Doc  93-«977  Filed  4-14-93;  8:45  am] 
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Substance  Abuse  and  Mental  Heaitii 
Services  Administration 

Grants  for  Comprehensive  Community 
Mental  Health  Servtcea  for  Children 
and  Adoiescenta  With  Serioua 
Emotional  OlsturtMnces 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  availabihty  of  funds. 

Introduction 

The  Center  for  Mental  Health  Services 
(CMHS)  announces  the  availability  of 


grants  to  States  and  other  local 
governmental  entities,  including  Indian 
tribes,  for  the  purpose  of  providing 
comprehensive  community  mental 
health  services  for  children  and 
adolescents  with  serious  emotional 
disturbance.  This  Request  for 
Applications  (RFA)  addresses  the 
requirements  for  child  mental  health 
service  development  in  Public  Law  102- 
321,  the  ADAMHA  Reorganization  Act, 
section  119,  which  authorizes  a  new 
Comprehensive  Community  Mental 
Health  Services  Program  for  Children 
with  Serious  Emotional  Disturbances 
(SED). 

Under  this  new  authority,  grants  will 
support,  in  one  or  more  communities,  a 
broad  array  of  community-based  and 
family-focused  services  for  children 
with  serious  emotional,  behavioral,  or 
mental  disorders  to  enable  communities 
to  develop  coordinated  local  systems  of 
care  which  involve  mental  health,  child 
welfare,  education,  juvenile  justice  and 
other  agencies,  as  appropriate. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.* 

Program  Description 

History 

Since  1984.  the  Federal  government 
has  supported  the  development  of  more 
accessible  and  appropriate  service 
delivery  systems  for  children  and 
adolescents  with  serious  emotional 
disturbance  and  their  families  through 
the  Child  and  Adolescent  Service 
System  Program  (CASSP)  now 
organizationally  located  within  the 
Center  for  Mental  Health  Services 
(CMHS).  First  at  the  State  level,  and 
currently  at  the  local  level,  CASSP  has 
emphasized  the  development  of  the 
infrastructure  required  for  system 
improvement  and  for  the  development 
of  an  expanded  array  of  community- 
based  services. 

In  1992,  by  establishing  the 
Comprehensive  Community  Mental 
Health  Service  Program,  Congress 
responded  to  the  concern  that  there  is 


'  This  RFA  U  related  to  priority  are*  6,  Mental 
Healtli  Disorders.  Specific  subMCtioos  Include:  6.3, 
"Reduce  to  leu  than  10  percent  the  prevalence  of 
mental  disorders  among  children  and  adolescents" 
and  e.l4,  "Increase  to  at  least  75  percent  the 
proportion  of  providers  of  primary  care  for  children 
who  include  assessment  of  cognitive,  emotional, 
and  parent-child  functioning,  with  appropriate 
counseling,  referral,  and  follow-up,  in  the  clinical 
practices."  A  copy  of  Healthy  People  2000  (Full 
Report  Stock  Number  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report:  Stock 
Number  017-001-00473-1)  may  be  obtained 
through  the  Superintendent  of  Documents, 
Covemment  Printing  Office.  Washington.  DC 
20402-9325  (Telephone  202-763-3238). 


a  critical  lack  of  available  treatment 
services  for  children  and  adolescents 
with  serious  emotional  disturbances  and 
that  many  communities  continue  to 
offier  only  the  most  expensive  and 
restrictive  forms  of  care.  This  program 
will  encourage  the  development  of 
intensive  community-based  services 
based  on  a  multi-agency, 
multidisciplinary  approach,  involving 
both  the  public  and  private  sectors. 
The  CMHS  Child  Mental  Health 
Services  Initiative  provides  funds  to 
States,  political  subdivisions  of  States, 
and  Indian  tribes  or  tribal  organizations 
to  build  upon  a  previously  developed 
infrastructure  and  provide  the  service 
array  required  to  more  fully  meet  the 
needs  of  the  target  population.  The 
servic»s  provided  will  be  community- 
based  and  noninstitutional  and  will  be 
consistent  with  the  interagency  system 
of  care  concept  and  philosophy 
developed  through  CASSP  and 
delineated  in  the  monograph,  A  System 
of  Care  for  Severely  Emotionally 
Disturbed  Childreo  and  Youth.* 

Target  Population  ' 

The  services  provided  under  this 
program  are  aimed  at  the  population  of 
children  and  adolescents  with  a  serious 
emotional  disturbance.  For  the  purpose 
of  this  program,  children  and 
adolescents  with  serious  emotional, 
behavioral,  or  mental  disorders  are 
defined  by  the  following  parameters: 

Age:  Client  eligibility  is  limited  to 
those  under  22  years  of  age. 

Diagnosis.  Client  eligibility  requires 
the  presence  of  an  emotional, 
behavioral,  or  mental  disorder 
diagnosable  under  DSM-III-R  or  their 
ICD-9-CM  equivalents,  or  subsequent 
revisions  (with  the  exception  of  DSM- 
lU-R  "V"  codes,  substance  use  disorders 
and  developmental  disorders,  unless 
they  co-occur  with  another  diagnosable 
serious  emotional  disturbance.) 

Disability.  Client  eligibility  should  be 
deRned  on  the  basis  of  degree  or  level 
of  functioning.  Inability  to  perform  in 
the  family,  in  school,  and/or  in  the 
community  is  the  basic  factor  which 
determines  the  need  for  services.  States 


'Available  through  the  CASSP  Technical 
Assistance  Center  at  the  Georgetown  University 
Child  Development  Center,  2233  Wisconsin 
Avenue,  suite  215,  Washington.  DC  20007 
(Telephone  202-338-1831). 

'Section  1912(c)  of  the  Public  Health  Service  or 
ADAMHA  Reorganization  Act,  Public  Law  102-321. 
requires  the  Center  for  Mental  Health  Services  to 
publish  a  definition  of  Children  With  a  Serious 
Emotional  Disturbance  for  epidemiological 
purposes  under  the  State  Mental  Health  Block  Grant 
Program.  This  definition  represents  a  subset  of  the 
block  grant  definition.  Because  this  definition  is  for 
the  purposes  of  service  eligibility,  it  includes  multi- 
agency  need  and  a  broader  age  range  from  birth  up 
to  age  22  as  required  by  the  Law. 
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must  define  what  level  of  disability  is 
required  for  eligibility. 

Multi-Agency  Need.  The  level  of 
disability  defined  by  States  should 
require  multi-agency  intervention.  The 
children  and  adolescents  for  whom  the 
Child  Mantel  Health  Services  hiitiative 
is  necessary  have  service  needs  in  two 
or  more  community  agencies,  such  as 
mental  health,  substance  abuse,  health, 
education,  juvenile  justice,  or  social 
welfare. 

Duration.  Disability  must  be  present 
for  at  least  1  year  or,  on  the  basis  of 
diagnoeis,  is  expected  to  last  more  than 
1  year. 

Program  Goals 

The  goals  of  the  CMHS  Child  Mental 
Health  Services  Initiative  are  to: 

•  Expand  the  service  capacity  in 
communities  that  have  developed  an 
infrastmcture  for  a  community-based, 
interagency  approach  to  serving 
children  and  adolescents  in  the  target 
population; 

•  Provide  a  broad  array  of  mental 
health  services  that  are  community- 
based,  family-centered  and  tailored  to 
meet  the  needs  of  the  child/adolescent 
through  an  individualized  service 
planning  process: 

•  Demonstrate  the  feasibility  and 
benefits  of  providing  the  full  array  of 
services  needed  by  the  target  population 
in  the  cultural  context  that  is  most 
appropriate  for  the  child  and  family 
involved;  and 

•  Ensure  the  full  involvement  of 
families  in  the  development  of  local 
services  and  in  the  care  of  their  children 
and  adolescents. 

Deflnitions 

Community.  For  the  purpose  of  the 
program,  "community"  is  a  defined 
geographic  entity  and  will  be  defined  by 
the  apphcant;  the  scope  and  size  of  the 
"community"  is  left  to  State  or  local 
discretion.  States,  and  non-State 
applicants,  may  choose  to  create 
systems  in  communities  as  small  as  a 
single  school  district  or  an  area 
comprising  a  county  or  a  group  of 
contiguous  counties.  A  State  with  a 
sparse  population  may  wish  to  develop 
a  system  to  cover  the  entire  State  but  it 
is  expected  that  this  will  be  the 
exception.  The  size  of  the  grant  request 
should  be  proportional  to  the  number  of 
children  in  the  community,  and 
applicants  should  ensure  that  sufficient 
funds  are  requested  and  available  to 
develop  e  comprehensive  system  of  care 
with  sufficient  service  capacity  in  the 
designated  target  "community."  For 
budgetaiT  purposes  in  this  RFA,  it  is 
estimated  that  the  average  "community" 


will  have  a  population  base  of 
approximately  150,000. 

System  of  Can.  For  the  purpose  of 
this  program,  "tystera  of  care",  is 
defined  as  a  comprehensive  spectrum  of 
mental  health  and  other  necessary 
services  which  are  organized  into  a 
coordinated  network  to  meet  the 
multiple  and  changing  needs  of  children 
and  adolescents  with  serious  emotional 
disturbance  and  their  families.  The 
creation  of  such  systems  of  care 
involves  a  multi-agency,  pubUc/private 
approach  to  delivering  services,  an  array 
of  service  options,  and  flexibility  to 
meet  the  full  range  of  needs  of  children, 
adolescents  and  their  famiUes. 
Mechanisms  for  managing, 
coordinating,  and  funmng  services  are 
necessary. 

Project  Requirements 

All  projects  must  meet  the  following 
requirements: 

•  It  is  expected  that  communities 
chosen  as  sites  for  comprehensive 
services  development  under  this 
program  will  have  a  prior  history  of 
local  system  infrastructure  system 
management  and  capacity  on  which  to 
base  tlie  required  new  services.  While  it 
is  unrealistic  to  expect  communities  to 
have  a  completely  developed 
inft-astructure,  the  complexity  of  the 
requirements  of  this  program  make  it 
essential  that  communities  have  a  sohd 
base  of  system  infrastructure  on  which 
to  create  new  service  capacity  and 
practice. 

•  During  the  first  year  of  the  grant, 
the  grantee  must  begin  to  implement  the 
comprehensive  system  of  care.  Grantees 
will  receive  funds  for,  and  be 
responsible  for,  developing  the  capacity 
for  the  proposed  system  of  care  during    / 
the  first  year.  It  is  expected  that  first 
year  activities  will  involve  expanding 
existing  services,  adding  new  priority 
services,  and  enhancing  the 
infrastructure  (including  the 
identification  of  human  resources)  for 
the  system  of  care  in  preparation  for  full 
implementation.  It  is  expected  during 
the  first  year  of  the  project  that  service 
system  capacity  will  be  developed  to 
allow  effective  utilization  of  subsequent 
grant  monies  and  that  this  will  be 
reflected  in  the  budget. 

•  The  full  system  of  care  must  be 
implemented  during  the  second  through 
the  fifth  years  of  the  grant  for  each 
targeted  locality. 

Service  Initiative  Components 

Service  Initiative  Components  include 
System  Structure,  Mental  Health 
Services,  Individuahzed  Service 
Planning,  Case  Management,  and 
Optional  Services  and  are  described 


more  fully  below.  While  not  ehgible  for 
funding  under  this  program,  Non- 
Mental  Health  Services  are  an  important 
part  of  the  system  of  care  and  are 
addressed  at  the  end  of  this  section. 

A.  System  Structure 

The  local  entity  will  develop  a  system 
of  care  that  consists  of  those  public  and 
private  nonprofit  agencies  which  are 
necessary  for  ensxmng  that  the  services 
provided  under  the  grant  are  available 
to  each  child  in  the  target  population.  In 
developing  the  system  of  care,  the  local 
entity  must: 

1.  Seek  collaboration  among  all  public 
agencies  that  provide  human  services  in 
the  community,  including  but  not 
limited  to  those  providing  mental  health 
ser\'ices,  educational  services,  child 
welfare  services,  and  juvenile  justice 
services: 

2.  Develop  agreements  with  key  child- 
serving  agencies  pursuant  to  the 
development  and  operation  of  the 
system  of  care;  and 

3.  Estabhsh  an  office  with  functions 
including,  but  not  limited  to: 

a.  Serving  as  a  focal  point  for  the 
management  and  coordination  of  the 
system  of  care  and  assuring  access  to 
services  within  the  system  of  care  for 
appropriate  children  and  families; 

b.  Coordinating  the  services  delivered 
to  the  children  and  families  in  the  target 
population;  and 

c.  Providing  information  to  the  public 
regarding  the  system  of  care. 

B.  Mental  Health  Services 

The  system  of  care  developed  by  the 
local  entity  must  establish  a  full 
continuum  of  mental  health  services  to 
the  extent  that  these  services  can  meet 
the  needs  of  the  target  population.  This 
continuum  must  consist  of.  but  is  not 
limited  to.  the  following: 

1.  Diagnostic  and  evaluation  services; 

2.  Outpatient  services  provided  in  a 
clinic,  office,  school  or  other 
appropriate  location,  including 
individual,  group  and  family  counseHng 
services,  professional  consultation,  and 
review  and  management  of  medication; 

3.  Emergency  services,  available  24 
hours  a  day,  7  days  a  week; 

4.  Intensive  home-based  services  for 
children  and  their  families  when  the 
child  is  at  imminent  risk  of  out-of-home 
placement; 

5.  Intensive  day  treatment  services; 

6.  Respite  care; 

7.  Therapeutic  fostra'  care  services 
(i.e..  services  in  therapeutic  foster 
family  homes  or  individual  therapeutic 
residential  homes)  and  therapeutic 
group  homes  caring  for  not  more  than 
10  children; 
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8.  Assistance  in  making  the  transition 
from  the  services  received  as  a  child  to 
the  services  received  as  an  auult. 

This  program  prohibits  the  use  of 
grant  hinds  for  room  and  board  in  any 
residential  setting  (including  in 
therapeutic  foster  homes  and  group 
homes  where  grant  funds  may  only  be 
used  to  support  therapeutic 
components).  The  program  also 
specifically  excludes  the  funding  of 
hospitalization  and  treatment  in 
residential  programs  of  over  10  beds. 
These  types  of  services  are  components 
of  a  comprehensive  system  of  care 
which  must  be  funded  by  other  sources 
and  be  available  to  the  target  population 
when  necessary  and  appropriate. 

C.  Individualized  Service  Planning 

For  each  child  in  the  target 
population,  the  system  of  care  will 
develop  and  carry  out  an  Individualized 
Service  Plan  (ISP).  The  applicant  will 
create  mechanisms  for  the  development 
of  these  plans.  The  processes  created  for 
individualized  service  planning  must 
insure: 

1.  The  participation  of  the  family  of 
the  child  and,  unless  clinically 
inappropriate,  the  participation  of  the 
child. 

2.  Development  of  the  plan  by  a 
multidisciplinary,  interagency  team 
consisting  of  representatives  from 
agencies  appropriate  to  the  child's 
needs,  including  mental  health,  health, 
education,  child  welfare,  juvenile 
justice,  vocational  counseling  and 
rehabilitation,  and  substance  abuse. 

3.  Coordination  with  services 
available  under  parts  B  and  H  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  including  consistency  and 
coordination  with  the  Individualized 
Education  Plan  (lEP). 

4.  A  focus  on  the  following  issues: 

a.  A  description  of  the  need  for 
services, 

b.  Objectives  related  to  these  needs, 

c.  The  methodology  for  meeting  those 
objectives, 

d.  The  provision  of  the  services  as 
appropriate,  including,  for  those 
children  14  years  or  older  who  require 
them,  vocational  counseling  and 
rehabihtation  services,  and  transition 
services  offered  under  IDEA,  and 

e.  Designation  of  responsibility  for 
case  ninagement  services  to  be 
provided  under  the  plan. 

5.  Review  and  revision  of  the 
appropriateness  of  services  in  the  ISP 
when  necessary,  and  at  least  annually. 

D.  Case  Management  Services 

For  each  child  in  the  target 
population,  the  system  of  care  will 
provide  for  an  appropriate  level  of  case 


management  services.  These  services  are 
for  the  purpose  of  insuring  that: 

1.  The  child  and  family  receive 
services  as  called  for  in  the  ISP  and  that 
services  provided  to  the  child  and 
family  in  the  system  of  care  are 
coordinated; 

2.  Any  eUgibility  of  the  child  and 
family  for  financial  assistance  and 
services  under  Federal,  State  and  local 
programs  is  established  and  such 
services  and  supports  are  received; 

3.  The  needs  of  the  child  and  family 
are  periodically  reassessed  and  the  ISP 
is  modified  accordingly;  and, 

4.  Information  on  the  extent  of 
progress  made  toward  the  objectives  in 
the  ISP  is  provided  to  the  family. 

E.  Optional  Services 

In  addition  to  the  mental  health 
services  described  above,  the  system  of 
care  may  provide  the  following  optional 
mental  health  services: 

1.  Preliminary  assessments  to 
determine  whether  a  child  should  be 
provided  access  to  the  system; 

2.  Training  in — 

a.  the  administration  of  the  system; 

b.  the  provision  of  intensive  home- 
based  services,  intensive  day  treatment, 
and  foster  care  or  group  homes;  and 

c.  the  development  of  individualized 
plans; 

3.  Recreational  activities  for  children 
provided  access  to  the  system;  and 

4.  Such  other  services  as  may  be 
appropriate  in  providing  for  the 
comprehensive  needs  with  respect  to 
mental  health  of  children  with  a  serious 
emotional  disturbance.  These  may 
include  wraparound  services  as 
delineated  in  the  publication 
Individualized  Services  In  A  System  Of 
Care.* 

F.  Non-Mental  Health  Services 

While  not  eligible  for  funding  under 
this  program,  it  is  expected  that  non- 
mental  health  services  will  be  an 
integral  part  of  the  Individualized 
Service  Plan  (ISP)  of  each  child  served 
in  the  system  of  care.  The  system  of  care 
must  facilitate  the  provision  of  such 
non-mental  health  services  to  the  target 
population  through  coordination, 
memoranda  of  understanding,  and 
agreements  with  relevant  agencies  and 
providers.  These  services  should  be 
supplied  by  the  participating  agencies 
in  the  system  of  care  and  include,  but 
not  be  limited  to: 
1.  Educational  services; 


*  Available  through  the  CASSP  Technical 
Assistance  Center  at  Georgetown  University  C3iild 
Development  Center,  2233  Wisconsin  Avenue,  suite 
215.  Washington,  DC  20007  (telephone  (202)  33a- 
1831). 


2.  Health  services  (e.g.  substance  abuse 
treatment  services  as  necessary); 

3.  Vocational  counseling  and 
rehabilitation;  and 

4.  Protection  and  advocacy. 

In  addition,  the  local  entity  must 
develop  memoranda  of  understanding 
with  appropriate  agencies  and  providers 
to  facilitate  the  provision  of  services 
available  under  Federal  entitlements 
including  title  XIX  of  the  Social 
Security  Act,  the  Early  Periodic 
Screening,  Diagnostic,  and  Treatment 
Program  (EPSDT).  and  the  Individuals 
with  Disabilities  Education  Act  (IDEA), 
both  parts  B  and  H,  specifically  linking 
an  Individualized  Service  Plan  (ISP) 
developed  under  this  program  with  an 
Individualized  Education  Plan  (lEP)  or 
Individualized  Family  Service  Plan 
(IFSP)  developed  under  IDEA. 

•  Any  services  under  the  system  of 
care  must  be  provided:  (1)  In  an 
appropriate  cultural  context;  (2)  without 
discrimination  to  race,  religion,  national 
origin,  gender,  disability,  or  age  (within 
the  range  of  the  target  population);  and 
(3)  in  the  least  restrictive  and  most 
normative  environment  that  is  clinically 
appropriate.  Outreach  to  eligible 
populations  regarding  the  availability  of 
services,  with  special  emphasis  on  early 
identification  of  those  at  risk  for  serious 
emotional  disturbance  must  also  be 
undertaken.  The  system  of  care  must 
insure  that  service  providers  can 
effectively  communicate  with  the  child 
and  family  in  the  most  direct  manner, 
using  bilingual  staff,  translators,  sign 
language  interpreters,  and  other 
strategies  when  necessary  and 
appropriate. 

•  Grantees  must  provide  non-Federal 
matching  funds  as  stipulated  under 
Special  Requirements  below. 

•  Grantees  are  expected  to  cooperate 
fully  with  additional  national 
evaluation  efforts.  In  addition,  each 
grantee  must  collect  and  report  at  least 
the  following  data  on  an  annual  basis: 
— ^The  number  of  children  served. 

— The  demographic,  diagnostic,  and 
functional  characteristics  of  children 
served. 

— The  types  and  costs  of  services 
provided, 

— Funding  sources  and  system  costs, 

— Availability  and  use  of  third  party 
reimbursements. 

— Estimates  of  unmet  needs, 

— Outcome  information  such  as  data  on 
out-of-home  and  out-of-coramunity 
placements,  utilization  of  restrictive 
service  options,  functional 
improvements,  family  involvement, 
and  satisfaction  with  services,  and 

— ^A  description  of  how  the  grant  has 
been  used  to  move  toward  the 


establishment  of  a  jurisdiction-wide 
system  of  care. 

Eligibility  Requinmenta 

Eligible  entities  include  States, 
political  subdivisions  of  States,  and 
Indian  tribes  or  tribal  organizations  (as 
defined  in  section  4(b)  and  section  4(c) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act).  The 
applicant  may  be  the  Office  of  the 
Governor,  or  other  chief  executive 
officer  in  a  State  subdivision  or  a  tribal 
organization,  or  a  public  office  or 
administrative  agency  as  designated  by 
that  governor  or  chief  executive  officer. 
The  State  mental  health  agency  of  the 
applicant  must  receive  monies  from  the 
Center  for  Mental  Health  Services 
Mental  Health  Services  Block  Grant. 
The  applicant  entity  must  also  be 
qualified  to  deliver  services  under  the 
State  Medicaid  Plan  and  have  an 
agreement  to  do  so,  either  directly  or 
through  a  service  provider 
organization.' 

hi  order  for  an  entity  to  be  eligible,  it 
must  have  a  plan  for  the  development 
of  a  system  of  care  for  community-based 
services  for  children  with  a  serious 
emotional  disturbance  approved  by  the 
Secretary  of  the  U.S.  Department  of 
Health  and  Human  Services  that 
specifies  the  progress  the  entity  has 
made  in  developing  the  system  of  care; 
the  extent  of  cooperation  across 
agencies  serving  children  in  the 
establishment  of  the  system;  the  Federal 
and  non-Federal  resources  currently 
committed  to  the  establishment  of  the 
system;  and  the  current  gaps  in 
community  services  and  the  manner  in 
which  the  grant  will  be  expended  to 
address  such  gaps  in  the  system  of  care. 

For  the  purpose  of  this  program,  an 
approved  State  Mental  Health  Plan  for 
children  and  adolescents  with  serious 
emotional  disturbance  submitted  in 
accordance  with  the  requirements  of 
section  1912  of  the  Public  Health 
Services  Act,  will  be  accepted  as  such 
a  plan.  Because  there  is  currently  no 
mechanism  for  approval  of  local 
jurisdiction-wide  plans,  non-State 
entities  must  submit  with  their 
application  an  assurance  from  the 
Governor  of  the  State  that  the  system  of 
care  proposed  under  the  grant  reflects 
specific  goals  in  the  State  Mental  Health 
Plan,  or  offers  the  assurance  that  it  will 
be  reflected  in  a  revision  of  that  plan 
submitted  with  the  State's  Community 
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•The  requirement  of  a  participation  agreement 
shall  be  waived  by  the  Secretary  if  the  organization 
does  not.  in  providing  health  and  mental  health 
services,  impose  a  charge  or  accept  reimbursement 
available  from  any  third  party  payor,  iiKluding 
reimbursement  under  any  Insurance  policy  or  any 
Federal  or  Stale  health  benefiu  program. 


Mental  Health  Services  Block  Grant  for 
the  next  fiscal  year  of  support.  For  all 
grantees,  continuation  of  Uie  grant 
beyond  the  first  year  of  funding  will 
require  that  the  system  of  care  under 
development  through  the  grant  be 
reflected  in  specific  goals  in  the  State 
Mental  Health  Plan. 

Availability  of  Funds 

It  is  estimated  that  approximately  $4.5 
million  will  be  available  to  support  two 
(2)  to  four  (4)  awards  under  this  RFA  in 
FY  1993.  Actual  funding  levels  will 
depend  upon  the  availability  of  funds  at 
the  time  of  the  award. 

Period  of  Support 

Support  may  be  requested  for  a  period 
of  up  to  five  (5)  years.  Annual  awards 
will  be  made  subject  to  continued 
availability  of  funds  and  successful 
implementation  of  the  proposal. 

Special  Requirements 

Non-Federal  Matching  Funds 

This  program  reouires  that  the 
applicant  entity  will,  with  respect  to  the 
costs  to  be  Incurred  in  carrying  out  the 
purpose  of  this  announcement,  make 
available  (directly  or  through  donations 
from  public  or  private  entities)  non- 
Federal  contributions  toward  such  costs 
in  an  amount  that — 

(a)  For  the  first  fiscal  year  for  which 
the  entity  receives  payments  from  a 
grant  under  such  subsection,  is  not  less 
than  $1  for  each  $3  of  Federal  funds 
provided  in  the  grant; 

(b)  For  any  second  or  third  such  fiscal 
year,  is  not  less  than  $1  for  each  $3  of 
Federal  funds  provided  in  the  grant; 

(c)  For  any  fourth  such  fiscal  year,  is 
not  less  than  $1  for  each  $1  of  Federal 
funds  provided  in  the  grant;  and 

(d)  For  any  fifth  such  fiscal  year,  is 
not  less  than  $2  for  each  $1  of  Federal 
funds  provided  in  the  grant. 

Matching  resources  may  be  financial 
or  in-kind,  must  be  derived  from  non- 
Federal  sources  (e.g..  State  or  sub-State 
non-Federal  revenues,  foundation 
grants).  A  letter  attesting  to  the 
availability  of  non-Federal  matching 
support  for  the  proposed  project  must 
be  included  in  the  appendices. 

The  match  must  be  new  funds  which 
do  not  supplant  current  funding  and  do 
not  represent  a  shifting  from  one 
locality  to  another.  These  funds  must 
reflect  an  increase  in  spending  over  the 
average  base  amount  of  non-Federal 
funds  expended  for  community-based 
services  for  the  target  population  within 
the  jurisdiction  of  the  entity  over  the 
two  years  preceding  the  first  year  of  the 
proposed  grant.  When  State  funds  are 
used  as  all  or  part  of  the  match,  this 


means  an  increase  in  spending  over  the 
base  amount  spent  in  the  entire  State, 
and  not  that  amount  spent  only  in  the 
target  localities. 

Grantees  must  also  provide  written 
assurance  from  the  Governor  of  the  State 
that  proposed  changes  in  funding 
streams  required  for  the  match  or  other 
funding  innovations  necessary  for  the 
full  implementation  of  the  proposed 
project  will  be  allowed.  This  letter 
should  also  address  the  State  and  local 
entity's  commitment  and  plans  to 
maintain  the  system  of  care  beyond  the 
period  of  federal  grant  support. 

Supplantation  of  Existing  Funds 

It  is  the  intent  of  this  RFA  to  support 
new  or  enhanced  services  or  programs. 
Therefore,  award  recipients  may  not  use 
funds  awarded  under  this  RFA  to 
replace  funds  that  are  currently 
supporting  or  are  committed  to  support 
activities  proposed  in  the  application.  A 
letter  from  the  applicant  entity  which 
certifies  that  Federal  funds  will  not  be 
used  to  supplant  or  replace  funds 
already  committed  for  proposed  services 
should  be  provided  in  the  appendices. 

Funds  provided  by  this  grant  shall  not 
be  used  to  supplant  other  sources  of 
revenue  available  to  the  child, 
adolescent,  and  family.  This  includes 
funds  available  from  any  State 
compensation  program,  any  State  or 
Federal  health  benefits  program,  private 
insurance  policy,  or  pre-paid  medical 
plan. 

Limitation  of  Fees 

Programs  may  impose  fees  for  services 
provided  by  the  system  of  care.  Such 
fees  must  be  based  on  a  sliding  scale 
however,  and  may  not  be  imposed  on 
children  and  adolescents  whose  family's 
income  is  at  or  below  the  Federal 
poverty  line. 

Rapid  Award  of  Federal  Funds 

For  State  applicants,  the  CMHS  places 
considerable  emphasis  on  rapid  award 
of  Federal  funds  by  the  State  and 
implementation  of  individual  projects 
by  the  subrecipients.  Therefore,  the 
C^HS  will  give  funding  priority  those 
State  applicants  which  provide  a 
written  assurance  that  funds  will  be 
awarded  to  subrecipients  within  two  (2) 
months  following  the  date  of  Federal 
grant  award.  For  States  that  wish  to 
make  such  an  assurance,  a  letter  from 
the  director  of  the  State  applicant 
agency  certifying  rapid  obligation  of 
funds  following  the  date  of  grant  award 
should  be  included  in  the  appendices. 
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Coordination  With  Other  Federal/Non- 
Federal  Programs 

Applicants  seeking  support  under  this 
announcement  are  encouraged  to 
coordinate  with  other  programs. 
Program  coordination  helps  to  better 
serve  the  multiple  needs  of  the  client 
population,  to  maximize  the  impact  of 
available  resources,  and  to  eliminate 
duplication  of  services.  Funding  priority 
will  be  given  to  applicants  who  propose 
an  integrated  or  coordinated  approach 
to  providing  comprehensive  mental 
health,  education,  child  welfare, 
juvenile  justice,  health,  substance  abuse, 
and  other  related  services.  Applicants 
should  identify  the  coordinating 
organizations  by  name  and  address  and 
describe  the  process  to  be  used  for 
coordinating  efforts.  Letters  of 
commitment  specifying  the  kinds  and 
level  of  support  from  organizations 
(both  Federal  and  Non-Federal)  which 
have  agreed  to  work  with  the  applicant 
should  be  included  in  the  appendices. 

Agencies  and  programs  with  which 
applicants  may  find  coordination 
productive  include: 

•  State  and  local  agencies,  both 
public  and  private,  providing  mental 
health,  education,  cnild  welfare, 
juvenile  justice,  health,  substance  abuse, 
and  other  related  services. 

•  Other  local  services  integration 
efforts  that  may  be  underway  with 
State/local,  public/private  support  (e.g. 
the  Robert  VVood  Johnson  Foundation 
Mental  Health  Services  Program  for 
Youth  and  the  Annie  E.  Casey 
Foundation  Child  Mental  Health 
Program). 

•  Ongoing  Federal  Programs  such  as: 

Department  of  Health  and  Human 
Semces 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA): 

Center  for  Substance  Abuse  Prevention 

— Community  Partnership  Program 
Health  Care  Financing  Administjation 

(HCFA): 

— Medicaid-Priraary /Prenatal  Care 
Services  for  low  income  pregnant 
women,  infants,  children, 
adolescents,  and  families  with 
dependent  children  in  any  stage  of 
HIV  infection  and  adult  males  and 
females  without  children  who  have 
been  detemiined  to  be  disabled  by 
HIV  infection  and/or  AIDS. 
Health  Resources  and  Services 

Administration  (HRSA): 

Maternal  and  Child  Health  Bureau 

— Special  Projects  of  Regional  and 

National  Significance 

Administration  on  Children  and 
Families  (ACF): 


— Projects  for  Runaway  and  Homeless 
Youth,  including  dr\ig  education  and 
Youth  Shelters  and  Centers 

— Programs  focused  on  reducing  Child 
Abuse  and  Neglect 

— Youth  Gang  Projects 

Other  Federal  Departments 

Department  of  Education 

— Office  of  Special  Education  Programs: 
— Projects  funded  under  the  Drug  Free 

Schools  Act 
— Demonstration  Program  in  Children 

with  Serious  Emotional  Disturbances 

Intergovernmental  Review  (E.G.  12372) 

Applications  submitted  in  response  to 
this  announcement  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  HHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  and  comment  on  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessarj'  instruction  on  the  State's 
applicable  procedure.  A  current  listing 
of  SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  state 
process  reconunendations  to  the 
following  address:  Roger  Straw,  Ph.D., 
Acting  Director,  Office  of  Evaluation, 
Extramural  Policy  &  Review,  Center  for 
Mental  Health  Services,  room  18C-07, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  ATTN:  SPOC. 

The  due  date  for  state  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  date  for  the 
receipt  of  applications.  The  CMHS  does 
not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Heahh  System  Reporting 
Requirements. 

Confidentiality 

Confidentiality  of  Alcohol  and  Drug 
Abuse  Patient  Records  Regulations  (42 
CFR  part  2)  are  applicable  to  any 
information  about  alcohol  and  other 
drug  abuse  patients  obtained  by  a 
program,  if  the  program  is  Federally 
assisted  in  any  manner  (42  CFR  2.12b). 
This  means  that  all  project  patient 
records  are  confidential  and  may  be 
disclosed  and  used  only  in  accordance 
with  42  CFR  part  2. 


Inclusion  of  Females  and  Minorities 

The  CMHS  urges  applicants  to  give 
added  aitention  (where  feasible  and 
appropriate)  to  the  inclusion  of  racial/ 
ethnic  minority  groups  and  females  m 
the  program.  If  tliey  are  not  included,  a 
clear  rationale  for  Oieir  exclusion 
should  be  provided.  Racial/etlinic 
minority  group  and  gender  differences 
should  he  described  and  addressed  in 
the  application. 

Evaluation 

The  requirements  of  Public  Law  102- 
321  for  data  collection  and  evaluation  of 
the  Comprehensive  Community  Mental 
Health  Services  Program  for  Children 
with  Serious  Emotional  Disturbance  are 
extensive.  As  a  result,  the  Qt/IHS  will 
conduct,  under  contract,  a  national 
evaluation  of  grants  awarded  imder  this 
program.  Grantees  will  be  required  to 
cooperate  with  the  national  evaluation 
including  the  collection  and  submission 
of  data  on  clients,  the  services  they 
receive,  and  the  outcomes  of  those 
services.  The  contractor  will  also 
conduct  site  visits  and  assist  the  CMHS 
in  preparing  an  annual  report  to 
Congress  which  summarizes  evaluations 
conducted  during  the  previous  fiscal 
year  and  for  making  recommendations 
for  administrative  and  legislative 
change. 

Allgrantees  and  their  subrecipionts 
are  expected  to  provide  written 
assurances  that  the  staff  from  all  the 
relevant  agencies  will  cooperate  fully 
with  the  evaluation  activities.  CMHS 
will  obtain  OMB  clearance  of  evaluation 
data  collection  plans  prior  to  their 
implementation  We  would  anticipate 
that  grantees  will  need  to  budget 
approximately  2  FTEs  (with  associated 
support)  in  order  to  comply  with  axmual 
reporting  requirements  and  to  cooperate 
fully  with  other  CMHS-funded 
evaluation  activities.  These  costs  should 
be  included  in  the  application  budget. 

Participant  Protections 

Applicants  and  awardees  are  expected 
to  develop  and  implement  appropriate 
procedures  to  address  confidentiality 
and  other  ethical  issues  pertinent  to  the 
protection  of  pmrticipants  in  proposed 
projects,  including  agreement,  where 
applicable,  to  maintain  the 
confidentiality  of  alcohol  and  drug 
abuse  client  data  in  accordance  with  the 
Code  of  Federal  Regulations,  42  CFR 
part  2,  "Confidentiality  of  Alcohol  and 
Drug  Abuse  Patient  Records." 

Application  Procedures 

All  applicants  must  use  application 
form  PHS  5161-1  (Rev.  7/92),  which 
contains  Standard  Form  424  (face  page). 
The  following  information  should  be 


typed  in  Item  Number  10  on  the  face 
page  of  the  appHcation  form: 

CMHS  Child  Mental  Health  Services 
Initiative. 

Grant  application  kits  (including 
Form  PHS  5161-1  with  Standard  Form 
424,  complete  appHcation  procedures, 
and  accompanying  guidance  materials 
for  the  narrative  or  technical  assistance 
approved  under  0MB  No.  0937-0189) 
may  be  obtained  from:  Steve  Hudak, 
Grants  Management  Officer,  Center  for 
Mental  Health  Services,  room  7C-23, 
5600  Fishers  Lane.  Rockville.  Maryland 
20857,  (301)  443-4456. 

Applicants  must  submit:  (1)  An 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization. 
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Receipt  date 


July  16,  1993 


with  the  appropriate  appendices;  and 
(2)  two  additional  legible  copies  of  the 
application  and  all  appendices  to  the 
following  address:  Center  for  Mental 
Health  Services,  Division  of  Research 
Grants,  NIH,  Westwood  Building,  room 
240,  5333  Westbard  Avenue.  Bethesda, 
Maryland  20892  (if  an  overnight  carrier 
or  express  mail  is  used,  the  Zip  Code  is 
20816). 

Applicants  are  also  requested  to 
submit  one  additional  legible  copy  of 
the  apphcation  and  all  appendices  to 
the  following  address:  Roger  Straw, 
Ph.D.,  Acting  Director,  Office  of 
Evaluation.  Extramural  Policy  &  Review. 
Center  for  Mental  Health  Services,  room 


IRG  review 


Aug.  1993 


18C  07.  5600  Fishers  Lane.  Rockville. 
Maryland  20857. 

Only  one  application  seeking  Public 
Health  Service  (PHS)  support  for  the 
same  programmatic  service 
demonstration  activities  with  the  same 
population  may  be  submitted  to  the 
Public  Health  Service,  and  that  same 
application  may  be  submitted  in 
response  to  only  one  PHS  Program 
Announcement  or  Request  for 
Applications. 

Application  Receipt  and  Review 
Schedule 

The  schedule  for  receipt  and  review 
of  applications  under  this 
announcement  is  as  follows: 


Council  review 


Aug.  1993 


Earliest  start 
date 


Sept.  1.  1993. 


Consequences  of  Late  Submission 

Applications  received  after  the  above 
receipt  date  will  not  be  accepted  and 
will  be  returned  to  the  applicant 
without  review. 

The  DRG  system  requires  that 
applications  must  be  received  by  the 
published  application  receipt  date(s). 
However,  an  application  received  after 
the  deadline  may  be  acceptable  if  it 
carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  If  the  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  Monday;  if  the  date  falls  on 
a  holiday,  it  will  be  extended  to  the 
following  work  day. 

Review  Process 

Applications  submitted  in  response  to 
this  RFA  will  be  reviewed  for  technical 
merit  in  accordance  with  established 
PHS/Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  peer  review  procedures  for 
grants.  The  Division  of  Research  Grants. 
NIH.  serves  as  a  central  point  for  the 
receipt  of  applications.  Applications 
will  be  screened  for  completeness  and 
compliance  with  instructions  for 
submission.  Ap  application  will  not  be 
accepted  for  review  and  will  be  returned 
to  the  applicant  if: 

•  It  is  received  after  the  specified 
receipt  date. 

•  It  is  incomplete. 

•  It  is  illegible. 

•  It  exceeds  the  specified  page  limits. 

•  It  does  not  conform  to  instructions 
for  format,  which  include  that  it  be 
typed  single-spaced,  using  standard  size 
black  type  not  smaller  than  15 


characters  per  1  inch  or  2.5  centimeters, 
one  column  per  page,  with  conventional 
.  border  margins  (1  inch  or  2.5 
centimeters),  on  only  one  side  of 
standard  size  8V2  x  11  paper  that  can  be 
photocopied. 

•  It  is  nonresponsive  to  the 
announcement. 

•  The  material  presented  is 
insufficient  to  permit  an  adequate 
review. 

Returned  applications  may  not  be 
resubmitted  due  to  the  single  receipt 
date  of  this  RFA. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 
Notification  of  the  IRG's 
recommendation  will  be  sent  to  the 
applicant  upon  completion  of  the  initial 
review.  In  addition,  the  IRG 
recommendations  on  technical  merit  of 
applications  will  also  undergo  a  second 
level  of  review  by  the  appropriate 
advisory  council,  if  estabUshed,  whose 
review  may  be  based  on  policy 
considerations  as  well  as  technical 
merit. 

Review  Criteria 

Each  grant  application  is  evaluated  on 
its  own  merits.  The  following  are  the 
review  criteria  that  will  be  used: 

•  Potential  significance  of  the 
proposed  project. 

•  Appropriatenessof  goals  and 
objectives. 

•  Degree  of  infrastructure  in  the 
community(ies)  chosen. 

•  Adequacy  and  appropriateness  of 
the  proposed  service  system  and  service 
delivery  approaches. 


•  Adequacy  and  appropriateness  of 
the  project  management  plan. 

•  Qualifications  and  experience  of 
applicant  organization,  project  director, 
local  project  coordinators,  and  other  key 
personnel. 

•  Adequacy  of  available  resources. 

•  Reasonableness  of  the  proposed 
budget. 

•  Degree  of  interagency  and  public/ 
private  agency  cooperation  in  the 
proposal,  as  demonstrated  by 
commitments  from  proposed 
collaborators  including  relevant  public, 
private,  and  nonprofit  stakeholders. 

•  Commitment  to  family  participation 
in  system  development  and  care  of  their 
children  and  adolescents. 

•  Degree  of  sensitivity  to  issues  of 
cultural  competence  and  gender- 
appropriateness. 

•  Capability  of  participation  in  the 
evaluation  as  reflected  in  the  budget. 

Award  Criteria 

Apphcations  recommended  for 
approval  by  the  Initial  Review  Group 
will  be  considered  for  funding  on  the 
basis  of  their  overall  technical  merit  as 
determined  through  the  review  process 
and  based  on  the  availabiUty  of  funds. 
Other  award  criteria  will  include: 

•  Extent  to  which  the  public  entity 
involved  has  a  need  for  the  grant. 

•  Geographical  distribution  to 
equitably  allocate  assistance  among  the 
principal  geographical  regions  of  the 
U.S. 

•  Focus  on  cultural  and  racial/ethnic 
minority  populations  and  females. 

•  Use  of  new  or  redirected  Federal. 
State,  local,  private,  and  voluntary, 
funds,  including  leveraging  of  funds. 
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•  If  applicant  is  an  Indian  Tribe, 
Tribal  (Organization  or  a  political 
subdivision  of  a  State,  the  degree  of 
State  support  for  the  project,  and  the 
portion  of  non-Federal  contributions  the 
State  funds  as  the  match. 

•  Rapid  award  of  Federal  funds,  if  the 
State  is  the  applicant. 

•  Coordination  with  other  programs. 

Terms  and  Conditions  of  Support 

Allowable  Items  of  Expenditure 

Grant  funds  may  be  used  only  for 
expenses  clearly  related  and  necessary 
to  carry  out  the  approved  activities, 
including  both  direct  costs  which  can  be 
specifically  identified  with  the  project 
and  allowable  indirect  costs.  In  order  to 
recover  allowable  indirect  costs  of  a 
project,  it  may  be  necessary  to  negotiate 
and  establish  an  indirect  cost  rate 
(unless  such  a  rate  has  already  been 
established  for  the  applicant 
organization).  For  information  and 
assistance  regarding  the  timing  and 
submission  of  an  indirect  cost  rate 
proposal,  applicants  should  contact  the 
appropriate  office  of  the  DHHS  Division 
of  Cost  Allocation  referenced  in  the  list 
of  "Offices  Negotiating  Indirect  Cost 
Rates,"  included  in  the  application  kit. 

Funds  cannot  be  used  to  supplant 
current  funding  for  existing  activities 
(see  section  on  Supplantation  of 
Existing  Funds).  Allowable  items  of 
expenditure  for  whicii  grant  support 
may  be  requested  include: 

•  Salaries,  wages,  and  fi-inge  benefits 
of  professional  and  other  supporting 
staff  engaged  in  the  project  activities; 

•  Travel  directly  related  to  carrying 
out  service  activities  under  the 
approved  project; 

•  Supplies,  communications,  and 
rental  of  equipment  and  space  directly 
related  to  approved  prniect  activities: 

•  Training  specifically  aimed  at  one 
of  the  following:  (1)  The  development  of 
individualized  service  plans,  (2)  the 
provision  of  therapeutic  foster  care 
services  and,  services  in  therapeutic 
foster  family  homes  or  individual 
therapeutic  residential  homes,  and 
group  homes  caring  for  not  more  than 
10  children,  group  home  care;  or 
intensive  home-based  services  for 
children  and  their  families  when  the 
child  is  at  imminent  risk  of  out-of-home 
placement,  or  intensive  day  treatment 
services,  (3)  administration  of  the 
system,  and  (4)  appropriate  continuing 
education  of  two  days  or  less; 

•  Contracts  for  performance  of 
activities  under  the  approved  project; 
and 

•  Other  such  items  necessary  to 
sujpport  approved  project  activities. 

Funds  cannot  be  used  for  the 
following: 


•  Purchase  or  improvement  of  real 
property  (including  construction  or 
renovation  of  facilities); 

•  Room  and  board  in  any  residential 
setting  (including  in  therapeutic  foster 
homes  or  group  homes  serving  10  or 
fewer  children)  where  grant  funds  may 
only  be  used  to  support  therapeutic 
components; 

•  Any  services  in  residential 
treatment  centers  serving  more  than  10 
children  or  in  inpatient  hospital 
settings,  except  intensive  home-based 
services  and  other  services  provided  on 
an  ambulatory  or  outpatient  basis; 

•  Any  training  activity  with  the 
exception  of  those  mentioned  above; 
and 

•  Non-mental  health  services 
including  non-mental  health  medical 
services,  educational  services, 
vocational  counseling  and 
rehabilitation,  and  protection  and 
advocacy. 

Limitation  on  Imposition  of  Fees  for 
Services 

If  a  charge  is  imposed  for  the 
provision  of  services  under  the  grant, 
such  charge — 

•  Will  be  made  according  to  a 
schedule  of  charges  that  is  made 
available  to  the  public; 

•  Will  be  adjusted  to  reflect  the 
income  of  the  family  of  the  child 
involved;  and 

•  Will  not  be  imposed  on  any  child 
whose  family  has  income  and  resources 
of  equal  to  or  less  than  100  percent  of 
the  official  poverty  line  as  established 
by  tlie  Director  of  the  Office  of 
Maragement  and  Budget  and  revised  by 
the  Secretary  in  accordance  with  section 
673(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981. 

Administrative  Costs 

The  grantee  may  expend  no  more  than 
2%  of  the  total  grant  award  for 
administration  of  the  grant. 

Other  Costs 

A  working  group  comprised  of  the 
Project  Director  from  each  community 
and  a  representative  from  the  State 
Mental  Health  Agency  will  meet  with 
CMHS  staff  for  the  purpose  of 
facilitating  evaluation  activities  and 
discussing  programmatic  issues. 
Applicants  are  requested  to  budget 
attendanc-e  of  an  appropriate  number  of 
individuals  at  two  three-day  meetings 
per  year,  one  in  the  Washington,  DC 
area  and  one  elsewhere  in  the  nation. 

Reporting  Requirements 

Annual  and  final  progress  reports  and 
financial  status  and  expenditure  reports 
will  be  required  and  specified  to 


grantees  in  accordance  with  PHS  Grants 
Policy  requirements.  The  annual  reports 
will  include  the  data  listed  above  under 
Project  Requirements. 

Contacts  for  Additional  Information 

Questions  concerning  program  issues 
may  be  directed  to:  Judith  Katz-Leavy, 
Child,  Adolescent,  and  Fam.ily  Branch, 
Division  of  Demonstration  Programs. 
Center  for  Mental  Health  Services,  room 
llC-09,  5600  Fishers  Lane,  Rockville. 
MD  20857.  (301)  443-1333. 

Questions  concerning  grants 
management  issues  may  be  directed  to- 
Steve  Hudak,  Grants  Management 
Officer,  Center  for  Mental  Health 
Services,  room  7C-23,  5600  Fishurs 
Lane,  Rockville,  MD  20857.  (3CJ)  443- 
4456. 

Authority  and  Regulations 

Statutory  Authority:  Grants  awarded 
under  this  RFA  are  authorized  under 
part  E  of  title  V.  section  561  et  seq.  of 
the  Public  Heahh  Service  Act.  as 
amended  (42  U.S.C.  290ff  ef  seq.). 

Applicable  Federal  Regulations: 
Federal  regulations  in  title  45  CFR  parts 
74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

PHb  Gmnts  Policy  Statement:  Grants 
must  be  administered  in  accordance 
with  the  PHS  Grants  Policy  Statement 
(Revised  October  1.  1990). 

Catalog  of  Federal  Domestic 
Assistance  Number:  The  Catalog  of 
Federal  Domestic  Assistance  (ODFA) 
number  for  this  program  is  93.104. 

Dated;  April  9, 1993. 
Joseph  R.  Leone, 

Acting  Deputy  Administrator,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  93-8815  Filed  4-14-93;  8:45  ami 

BRUNO  COOC  SiaO-2&-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-920-93-41 20-03;  CDC  54621] 

Colorado;  Invitation  for  Coal 
Exploration  License  Application, 
Consol  Inc. 

Pursuant  to  the  MineralLeasing  Act 
of  February  25, 1920,  as  amended,  and 
to  title  43.  Code  of  Federal  Regulations, 
subpart  3410.  members  of  the  public  are 
hereby  invited  to  participate  with 
Consol  Inc.,  in  a  program  for  the 
exploration  of  unleased  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following  described  lands  located 
in  Gunnison  County,  Colorado: 

T.  13  S.  R.  90  W.,  6th  P.M. 
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Sec.  11,  lots  10, 11,  and  SWV4SWV*; 

Sec.  12,  lots  6  and  10; 

Sec.  14,  lots  3  to  6,  and  11  to  14,  inclusive. 

The  area  described  contains  approximately 
471.40  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  54621  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakew^ood,  Colorado  80215.  and  at  the 
Montrose  District  Office.  2465  South 
Townsend  Avenue,  Montrose,  Colorado 
81401. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
the  publication  of  the  Notice  of 
Invitation  in  the  Federal  Register 
Richard  D.  Tate,  Chief,  Mining  Law  and 
Solid  Minerals  Adjudication  Section, 
Colorado  State  Office,  Bureau  of  Land  - 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215. 
and 
Consol  Inc..  Randy  Stockdale,  Resident 
Manager,  P.O.  Box  159,  Central  Shop, 
2nd  Floor,  Pinckneyville,  Illinois 
62274. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  April  2. 1993. 
Richard  D.  Tata, 

Chief,  Mining  Law  and  Solid  Minerals, 

Adjudication  Section. 

!FR  Doc.  93-8743  Filed  4-14-93;  8:45  ami 

WLUNG  COOC  4310-^W-M 

[CO-920-93-4120-03:  CCX:  54609J 

Colorado;  Invitation  for  Coal 
Exploration  License  Application, 
Consoi  Inc. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25,  1920.  as  amended,  and 
io  title  43,  Code  of  Federal  Regulations, 
subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Conso!  Inc.,  in  a  program  for  the 
exploration  of  imleased  coal  deposits 
owned  by  the  United  States  of  America 
in  the  following  described  lands  located 
in  Gunnison  County,  Colorado: 

T.  13  S..  R.  89  W..  6th  P.M. 
Sec.  16,  SWV4: 
Sec.  17,  all; 
Sec.  18.  lots  1  to  4,  inclusive,  E'/iW'/i.  and 

EW. 
Sec.  19,  lots  1  to  4,  inclusive,  E^/iWvi,  and 

E^/z; 
Sec.  20.  all; 
Sec  21.WM!; 


Sec.  28.  WVi; 

Sec.  29,  all; 

Sec.  30,  lots  1  to  4,  inclusive.  E^hVfVz,  and 

E'/i; 
Sec.  31,  lots  3  to  6,  inclusive.  E'/iW/i  and 

E%; 
Sec  32,  all; 
Sec.  33,  WVi. 
T.  14S.,R.69W.,6thPi^. 
Sec.  4  lots  7.  8,  S'ANW'A,  and  SWV*; 
Sea  5,  lots  3  to  6,  inclusive,  S'/«iN'/2  and 

S'/i; 
Sec.  6.  lots  4  to  10,  inclusive.  S'/jNfE'/i. 

SEV4>fWV4,  W',^SWV«.  and  SEVt.. 
T.  13  8..  R.  90  W,  6th  P.M. 
Sec.  13,  lots  1  to  16.  inclusive; 
Sec.  14,  lots  1,  2,  7  to  10.  inclusive,  15  and 

16; 
Sec.  23.  lots  1  to  16.  inclusive; 
Sec  24,  lots  1  to  16,  inclusive; 
Sec.  25.  all; 

Sec.  26,  lots  1  to  16,  inclusive; 
Sec.  35,  lots  1  to  16,  inclusive; 
Sec  36.  all. 
T.  14  S.,  R.  90  W..  6th  PM. 
Sec.  1,  lots  1  to  4,  inclusive,  S'/iN'/j,  and 

Sec.  2,  lots  1  to  4,  inclusive,  S'/^N'/i.  and 

S'A; 
Sec.  ll.N'/^NV2; 
Sec.  12.  NV2NV2. 

The  area  described  contains  approximately 
13.836.96  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  54609  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street. 
Lakewood,  Colorado  80215,  and  at  the 
Montrose  District  Office,  2465  South 
Townsend  Avenue,  Montrose,  Colorado 
8U01. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
the  publication  of  the  Notice  of 
Invitation  in  the  Federal  Register. 
Richard  D.  Tate.  Chief,  Mining  Law  and 
Solid,  Minerals  Adjudication  Section, 
Colorado  State  Office,  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215, 
and 
Consol  Inc.,  Randy  Stockdale,  Resident 
Manager,  P.O.  Box  159,  Central  Shop, 
2nd  Floor,  Phickneyville,  Illinois 
62274. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  April  2.  1993. 
Richard  D.  Tate, 

Chief,  Mining  Law  and  Solid  Minerals 
Adjudication  Section. 

IFR  Doc.  93-«750  Filed  4-14-93;  8:45  am] 

BILUNO  CODE  01<KIB-M 


[irr-070-03-4320-02  ADVB] 

District  Advisory  Council  and  District 
Grazing  Board;  Meeting 

AGENCY:  Bureau  of  Land  Management. 
Butte  District  Office.  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  A  joint  meeting  of  the  Butte 
District  Advisory  Council  and  the  Butte 
District  Grazing  Board  will  be  held 
Thursday.  May  6. 

The  Butte  District  Grazing  Advisory 
Board  will  meet  at  8:30  a.m.  in  the 
conference  room  of  the  Butte  District 
office  at  106  North  Parkmont  in  Butte. 
The  board  will  discuss  and  give 
recommendations  on  proposed  range 
improvement  projects  throughout  the 
district. 

At  approximately  10  a.m.  the  joint 
meeting  will  begin.  It  will  be  primarily 
concerned  with  an  in-depth  discussion 
of  the  district's  policy  for  future 
management  of  its  riparian  areas  and  th« 
implications  of  the  proposed 
management  strategy  for  both  natural 
resources  and  users.  Recommendations 
from  both  advisory  bodies  will  be 
sought. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  or  file  written 
statements  for  the  council's 
consideration.  Anyone  wishing  to  make 
oral  statements  should  make  prior 
arrangements  with  the  district  manager 
Summary  minutes  of  the  meeting  will 
be  maintained  in  the  district  office  and 
will  be  available  for  public  inspection 
and  reproduction  during  regular 
business  hours  within  30  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Owings.  District  Manager. 
Bureau  of  Land  Management.  Box  3388. 
Butte.  Montana  59702. 

Dated:  April  5.  1993. 
Orval  Hadley. 
Associate  District  Manager. 
(FR  Doc.  93-«752  Filed  4-14-93;  8:45  ami 

BILUNC  COOE  4310-OM-M 


[CO-010-03-«32O-01] 

Craig,  CO,  Advisory  Council  Meeting 

Time  and  Dote:  9  a.m.  May  13.  1993. 

Place:  Craig  District  Office.  455 
Emerson  Street.  Craig,  Colorado  81625 

Status:  Open  to  puoiic;  interested 
persons  may  make  oral  statements  at 
9:30  a.m.  Summary  minutes  of  the 
meeting  will  be  maintained  in  the  Craig 
District  Office. 

Matters  To  Be  Considered: 

1.  Grazing  Fee  Initiative 

2.  Ecosystem  Management 
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3.  Proposed  Wilderness  Designations  in 
the  Craig  District 

4.  Other  Updates — Coal  royalty 
resolution;  Yampa  River  Wild  and 
Scenic  Study:  Black-footed  ferret 
reintroduction 

5.  Current  Status  of  Council  Resolutions 

6.  Field  Trip  to  Axial  Basin 

Contact  Person  for  More  Information: 
Pam  Golden,  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129.  Phone:  (303)  824-«261.    • 

Dated:  April  7, 1993. 
Robert  W.  Schneider, 

Associate  District  Manager. 

IFR  Doc  93-«860  Filed  4-14-93;  8:45  am] 

BtUMQ  CODE  4310-JS-H 

(AZ-040-03-4320-01-ADVB] 

Meeting  for  the  Sefford  Oletrict  Grazing 
Advisory  Board 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Safford  District 
announces  a  forthcoming  meeting  of  the 
Safford  District  Grazing  Advisory  Board. 
DATES:  Friday  May  14, 1993;  9  a.m. 
ADDRESSES:  BLM  Office,  711  14th  Ave., 
Safford.  Arizona  85546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Rietz,  Rar.ge  Conservationist. 
Safford  District.  711 14th  Ave.,  Safford. 
AZ  85546.  Tolephone  (602)  428-4040. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  held  in  accordance  with 
Public  Law  92-463.  The  agenda  for  the 
meeting  will  include: 

1.  Field  tour  and  discussion  of  the  Black 
Hills  Back  Country  Byway. 

2.  Wild  and  Scenic  Rivers  study. 

3.  Proposed  listing  of  critical  habitat  for 
the  Razorback  Sucker. 

4.  Business  from  the  floor. 

5.  BLM  management  update. 
The  meeting  will  be  open  to  the 

public.  Board  members  will  meet  at  the 
BLM  Office.  711  14th  Ave.,  Safford, 
Arizona  at  9  a.m.  From  there  they  will 
depart  via  BLM  provided  vehicles  for  a 
tour  of  the  Black  Hills  Back  Country 
Byway.  Members  of  the  public  may 
accompany  the  tour,  but  most  provide 
their  own  transportation.  It  is  expected 
the  Board  members  will  return  to 
Safford  by  12  noon  for  lunch.  At  1  p.m. 
the  meeting  will  reconvene  in  the  BLM 
Conference  Room  for  the  remainder  of 
the  meeting. 

Interested  persons  may  make  oral 
statements  to  the  Board.  A  written  copy 
of  the  oral  statement  may  be  required  to 
be  provided  at  the  conclusion  of  the 


presentation.  Written  statements  may 
also  be  filed  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management.  711  14th  Ave..  Safford, 
Arizona  85546.  by  4:15  p.m.,  Thursday, 
May  13. 1993. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within 
thirty  (30)  days  following  the  meeting. 

Dated:  April  5, 1993. 
William  T.  avish, 
District  Manager. 

(PR  Doc.  93-6871  Filed  4-14-93;  8:45  am] 
BILLING  CODE  431&.33-M 


[10-943-03-4210-03;  IDf-4440] 

Order  Providing  for  Opening  of  Public 
Land,  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTKW:  Opening  order. 


SUMMARY:  This  order  opens  land 
formerly  segregated  for  airport  lease 
purposes  to  the  public  land  and  mining 
laws.  The  land  is  no  longer  needed  for 
airport  purposes.  The  land  has  been  and 
remains  open  to  the  mineral  leasing 
laws. 

EFFECTIVE  DATE:  May  17, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Carpenter,  BLAl,  Idaho  State 
Office,  3380  Americana  Terrace.  Boise. 
Idaho,  (208)  384-3163. 

1.  Pursuant  to  the  regulations  in  43 
CFR  2091.4-2(b),  the  segregative  effect 
on  the  following  described  land  is 
hereby  terminated: 

Boise  Meridian 

T.  6N.,  R.  2BE.. 

Sec.  13,  NEV«,  that  portion  southwest  of 
the  highway. 

The  area  described  contains  approximately 
65.00  acres  in  Butte  County. 

2.  At  9  a.m.  on  May  17. 1993.  the  land 
will  be  opened  to  the  operation  of  the 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
apphcable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  May  17. 
1993.  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  May  17. 1993,  the  land 
will  be  opened  to  location  and  entry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights,  the 


provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  appHcable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  luiauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  vdll  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  April  7, 1993. 
William  E.  Ireland, 

Chief,  Realty  Operations  Section. 

[FR  Doa  93-8866  Filed  4-14-93;  8:45  am) 

BILUNG  CODE  4310-a«-M 


(CO-050-4210-05;  COC-51089,  COC- 
51090,000-54225] 

Realty  Action;  Colorado 

AGENCY:  Bureau  of  Land  Manage-Tient, 

Interior. 

ACTION:  Notice  of  realty  action,  direct 

sale  of  public  lands  in  Boulder.  Gilpin, 

and  Saguache  Counties.  Colorado. 

SUMMARY:  The  following  described  land 
has  been  examined  and  found  suitable 
for  disposal  by  sale  under  section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1713)  at  no  less  than  the  appraised  fair 
market  value: 

New  Mexico  Principal  Meridian,  Colorado 

T.41N'..R.6E.. 

Sec.  13:  Lot  2;  contains  1.04  acres. 

This  parcel  will  be  offered  for  sale  to  the 
Assembly  ct  God  Church  of  Center,  Colorado. 
T.46N..R.8E., 

Sec.  27:  NWV«SWV«rJW%SWy«SEV4; 
contains  0.625  acres. 

This  parcel  will  be  offered  for  sale  to 
Albert  White. 

Sixth  Principal  Meridian.  Colorado 

T.1N.,R.71W.. 

Sec.  6:  Lot  65;  contains  0.17  acres. 

This  parcel  will  be  offered  for  sale,  with 
mineral  rights,  to  Alvena  Lenox. 
T.3S.73W. 

Sec.  23:  Lot  1;  contains  0.14  acres. 

This  parcel  will  be  offered  for  sale  with 
mineral  rights,  to  Edward  and  Ann  DeCicco. 

The  land  described  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  until  the  land  is  sold  or  270  days 
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from  publication  of  this  notice, 
whichever  occurs  first. 

The  land  will  be  offered  by  direct  sale 
to  the  designated  bidders  in  order  to 
authorire  inadvertent  use  of  the  public 
land.  Detailed  information  concerning 
this  sale,  including  dates,  price,  patent 
reservations,  sale  procedures,  etc.  will 
be  available  upon  request. 

ADDRESSES:  Bureau  of  Land 
Management,  Canon  City  District,  P.O. 
Box  2200.  Canon  City,  Colorado  81215- 
2200. 


DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
above  address  until  May  19, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Stu 
Parker  at (719)  275-0631. 
SUPPLEMENTARY  INFORMATION:  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  and  he  may  vacate, 
modify,  or  continue  this  realty  action. 

Dated:  April  7. 1993. 
Stuart  L.  Freer, 

Associate  District  Manager,  Canon  City. 
(FR  Doc.  93-8868  Filed  4-14-93;  8:45  ami 

BtLUNG  CODE  43tO-Je-M 


[CO-050-4210-05;  COC-51056] 

Resity  Action 

AGENCY:  Bureau  of  Land  Management, 
hiterior. 

ACTION:  Notice  of  realty  action,  sale  of 
public  land  in  Weld,  Logan  and  Lincoln 
Counties.  Colorado. 


SUMMARY:  The  following  lands  have 
been  found  suitable  for  sale  under 
section  203  of  the  Federal  Land  PoHcy 
and  Management  Act  of  1976  (90  Stat 
2750;  43  U.S.C.  1713)  at  no  less  than  the 
appraised  fair  market  value  (FMV): 


Parcel 


Legai  description 


Acres 


FMV 


Sale* 
type 


401 
204 
402 
403 
211 
212 
213 


T.11N..R.62W..  Sec.  12:  NEV4SEV4.S'/2SE'/4 

T.6N.,R.52W..  Sec.  7:Lol  4  

T.11N.,R.55W.,  Sec.  6:SWV4NWy4.NWV4SWy4 

T.10N.,R.55W.,  Sec.21;SW'/4SWy4 

T.6S.,R.52W..  Sec.  l-.S'AiSEV*  

T.11S.,R.53W..  Sec.  2:Lot9  2  and  4  

T.13S.,R.52W.,  Sec.28:NEy4NWy4,NWy4SEy4  . 


Sixth  PrincifMl  MerMian 


•  Competive.  MC-Modified  Competitive. 


120.0 

$8400 

C 

36.0 

1800 

C 

80.0 

2000 

C 

40.0 

2000 

C 

800 

8000 

M 

133.58 

6679 

C 

80.0 

2000 

M 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
pubhc  land  laws,  including  the  mining 
laws,  until  they  are  sold  or  270  days 
from  publication,  whichever  occius 
first.  The  parcels  will  be  offered  for  sale 
by  sealed  bid  beginning  June  16, 1993; 
unsold  parcels  will  continue  to  be 
available  for  sale  on  the  first  and  third 
Wednesdays  of  each  month  until  sold. 
Prospective  bidders  must  obtain  a  sale 
information  packet  before  submitting 
bids.  This  packet  will  describe  bid 
procedures  which  must  be  followed, 
along  with  patent  terms  and 
reservations  for  each  parcel.  Parcels  211 
and  213  will  be  offered  by  modified 
competitive  bidding;  a  preference  right 
to  match  the  high  bid  on  211  will  be 
offered  to  Royce  Melia  and  to  Keith 
Schafer  on  213. 

ADDRESSES:  Bureau  of  Land 
Management,  Canon  Gty  District  Office. 
P.O.  Box  22C0,  Canon  Gty,  CO  81215- 
2200. 

DATES:  Comments  can  be  submitted  to 
the  above  address  until  May  28. 1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Stu 
Parksr  at  (719)  275-0631. 

Dated:  April  7. 1993. 
Stuart  L.  Freer, 

Associate  District  Manager,  Canon  City. 
[FR  Doc.  93-8869  Filed  4-14-93;  8:45  ami 
BILUNQ  CODE  4310^»-M 


Bureau  of  Land  Management  Montana; 
Realty  Action:  Exchange 

[MT-070-03-4210-04;  M82124] 

AGENCY:  Butte  District  Office.  Bureau  of 
Land  Management.  DOT. 
ACTION:  Designation  of  public  lands  in 
Madison  and  Beaverhead  Counties. 
Montana  for  transfer  out  of  Federal 
ownership  in  exchange  for  lands  owned 
by  the  Montana  Power  Company. 


SUMMARY:  BLM  proposes  to  exchange 
public  land  with  the  Montana  Power 
Company  in  order  to  acquire  land  along 
the  Madison  River  for  recreational 
purposes  and  to  achieve  more  efficient 
management  of  the  public  lands  through 
consolidation  of  land  ownership. 

The  following  public  land  is  oeing 
considered  for  exchange  pursuant  to 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976,  43  U.S.C.  1716. 

Montana  Principal  Meridian 
T  2  S.  R  1  E. 

Sec.  26.  NWV4NEV4; 

Sec.  51,  Lot  1,  Lot  2.  EVA'Wy*; 

Sec.  34.  NEy*; 
T  2  S,  R  2  E, 

Sec.  33.  Lot  2. 
Tl  S.  Rl  W. 

Sec.  17.  Lot  6. 
T4S,  Rl  W. 

Sec.  26.  NWV«NEV«.  SEy«NfWV4. 
Tl  S.  R2  W. 

Sec.  18,  Lot  4; 

Sec.  22.  S'ASW'A. 
T4S.  R2  W, 


Sea  2,  Mineral  Survey  1483  (canceled); 

Sec  10,  Lots  1-5. 16-18,  S>/tSWv«SEV4: 

Sec  14.  Portion  of  Mineral  Survey  6480 
(canceled). 
T5S.  RIW. 

Sec  18,  Lots  1  and  2.  E^/iSEV*; 

Sec  20.  N'/iNWy4. 
T6S.  R2W, 

Sec.  2,  SWV«NE'A: 

Sec  12.  SWV«NWV4.  SWV4. 
T6S,  R3W. 

Sec.  21,  Remainder  of  Ives  Placer  in 
NEV4NEV4; 

Sec.  22.  Remainder  of  Ives  Placer  in 
NWV4NWV4. 
T6S.  R5W, 

Sec.  12,  NV.£NEy4. 
T  7  S.  R  9  W, 

Sec.  ll.N'ASEy4. 

The  lands  described  above  comprise 
about  1303.53  acres  in  Madison  and 
Beaverhead  Counties.  These  lands  are 
segregated  from  entry  under  the  mining 
laws,  except  the  mineral  leasing  l.^ws, 
effective  upon  publication  of  this  notice 
in  the  Federal  Register.  The  segregative 
effect  will  terminate  upon  issuance  of 
patent  or  two  years  fix)m  the  date  of  this 
publication,  whichever  occurs  first. 

Final  determination  cf  disposal  will 
await  completion  of  an  Environmental 
Assessment.  Upon  completion  of  the 
Environmental  Assessment,  a  Notice  of 
Realty  Action  shall  be  pubfished 
specifying  the  lands  to  be  exchanged 
and  the  lands  to  be  acquired. 

DATES:  Interested  parties  may  submit 
comments  to  the  Butte  District  M.inagor. 
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P.O.  Box  3388.  Butte.  Montana  59702  on 
or  before  June  1. 1993. 

Dated:  April  7. 1993. 
Onral  Hadiey. 
Acting  District  Manager. 
|FR  Doc.  93-8870  Filed  4-14-93;  8:45  am) 

8IUJNQ  COOe  4310-ON-M 

(irr-050-03-4210-05) 
Notice 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  proposing  to 
amend  the  House  Range  Resource 
Management  Plan  (RMP)  and  the  Warm 
Springs  RMP  and  prepare  the  associated 
Environmental  Assessment  (EA). 
DATES:  The  comment  period  for  this 
proposed  plan  amendment  will 
commence  with  the  date  of  publication 
of  this  notice.  Comments  must  be 
submitted  on  or  before  May  17,  1993. 
FOn  FURTHER  INFORMATION  CONTACT: 
F.  Rex  Rowley,  House  Range  Resource 
Area  Manager,  or  Dave  Henderson, 
Warm  Springs  Resource  Area  Manager, 
Bureau  of  Land  Management,  15  East 
500  North.  P.O.  Box  778.  Fillmore.  Utah 
84631.  Existing  planning  documents 
and  information  are  available  at  the 
above  address  or  telephone  (801)  743- 
6811.  Comments  on  the  proposed  plan 
amendments  should  be  sent  to  Alan 
Partridge.  Bureau  of  Land  Management, 
150  East  900  North.  Richfield.  Utah 
84701. 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  each  amendment  would  be 
to  identify  certain  lands  as  suitable  for 
sale  to  Millard  County  and  to  the  City 
of  Nephi  for  the  purpose  of  regional 
sanitary  landfills.  The  lands  identified 
for  sale  in  the  House  Range  RMP  are 
comprised  of  520  acres  in  Millard 
County  and  all  or  part  of  640  acres  in 
Juab  County  described  as  follows: 

Millard  County 

T.  17S..  R  5  W..  Salt  Lake  Meridian.  Utah, 

Sec.  19.  Lots  1  through  8; 
T.  17  S..  R.  6  W.,  Salt  Lake  Meridian,  Utah, 

Sec.  24,  N'/iSWV4,  SVIVaNWV*: 

Sec.  24.  N'/iSEV4. 

Juab  County 

T.  13  S..  R.  1  W..  Salt  Lake  Meridian,  Utah. 
Sec.  IS.  All  (or  part  of). 

The  lands  identified  for  sale  in  the  Wann 
Springs  RMP  are  comprised  of  20  acres  in 
Millard  County  described  as  follows: 
T.  22  S.,  R  19  W..  Salt  Lake  Meridian,  Utah, 

Sec  5,  NViNWV«NWV«. 

The  existing  plans  do  not  identify 
these  lands  for  disposal.  However, 


Millard  County  and  the  City  of  Nephi 
have  each  made  a  proposal  to  purchase 
the  described  public  lands  and  these 
proposals  appear  to  have  merit  and  may 
in  the  public  interest,  so  they  will  be 
considered  through  the  plan 
amendment  process. 
G.  William  Lamb, 
Acting  State  Director. 
IFR  Doc.  93-6749  Filed  4-14-93;  8:45  am] 

BIUJNO  COOE  4310-OO-M 


[MT-060-03-4210-05] 

West  HiUne  Resource  Management 
Plan  Amendment;  Toole  County,  MT 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 

ACTION:  Notice  is  hereby  given  that  the 
West  HiLine  Resource  Management  Plan 
will  be  amended  by  the  Great  Falls 
Resource  Area,  Great  Falls.  Montana. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  selling  10.30 
acres  of  surface  estate  to  the  City  of 
Shelby.  Legally  described  as  Lots  9  and 
17.  Section  19.  T.  31  N.,  R.  2  W..  P.M.M. 
The  City  of  Shelby  will  use  the  land  to 
expand  the  Marias  Valley  Golf  and 
Country  Club.  Disposal  of  this  land  was 
not  analyzed  in  the  West  HiLine 
Resource  Management  Plan  (RMP)  and 
associated  Environmental  Impact 
Statement.  Disposal  of  Federal  land 
requires  that  the  specific  tract  be 
identified  in  the  land  use  plan  with  the 
criteria  to  be  met  for  sale  and  discussion 
of  how  the  criteria  have  been  satisfied. 
This  will  be  part  of  the  plan  amendment 
and  environmental  assessment.  The 
Great  Falls  Resource  Area.  Lewistown 
District.  Bureau  of  Land  Management 
will  prepare  an  environmental 
assessment  to  analyze  the  effects  of 
disposal. 

PUBLIC  PARTiaPATION:  Comments  and 
recommendations  on  this  notice  to 
amend  the  West  HiLine  RMP  should  be 
received  on  or  before  30  days  from  the 
date  of  this  notice. 

ADDRESSES:  Comments  should  be  sent  to 
the  Great  Falls  Resource  Area.  812  14th 
Street  North.  Great  Falls.  MT  59401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L.  Hopkins.  Area  Manager. 
Great  Falls  Resource  Area.  812  14th 
Street  North.  Great  Falls.  MT  59401. 
Phone  406-727-0503. 

Dated:  April  7, 1993. 
David  L  Mari. 
District  Manager. 
[PR  Doc.  93-6859  Filed  4-14-93;  8:45  am] 

nUJNQ  COOC  4310-ON-M 


[ID-943-4210-06;  IDI-29857] 

Proposed  Wittidrawal  and  Opportunity 
for  Public  Meeting;  10 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture.  Forest  Service,  has  filed 
an  application  to  withdraw  3.285.87 
acres  of  National  Forest  System  lands 
for  protection  of  the  Howell  Canyon 
Recreation  Complex.  Publication  of  this 
notice  in  the  Federal  Register  will  close 
the  land  up  to  2  years  fit)m  location  and 
entry  under  the  United  States  mining 
laws.  The  land  will  remain  open  to  all 
uses,  other  than  the  mining  laws. 

DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
May  17. 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Idaho 
State  Director,  BLM.  Idaho  State  Office. 
3380  Americana  Terrace,  Boise,  Idaho 
83706. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM.  Idaho  State 
Office.  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-384-3166. 

SUPPLEMENTARY  INFORMATION:  On  March 
29,  1993,  the  United  States  Department 
of  Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Boise  Meridian 

T.  12S.,R.  24E., 
Sec.  36,  SWV«NWV4,  WV2SWV4  and 

SV2SEV4. 
T.  12  S.,  R.  25  E., 
Sec.  31,  lot  4,  NEV4NEV4,  SWV4NEV4, 

WV2SEV4NEV4,  SEV4SWV4,  and  SEV4; 
Sec.  32,  S'/iSE'ASW'ANW'/i,  SEV«NWV4 

and  NV2SWV4. 
T.  13  S..  R.  24  E.. 
Sec.  1.  N'/ii  lot  1.  lots  2  to  4  inclusive, 

SV2NWV4  and  SWV4: 
Sec.  2; 
Sec.  3,  lots  1  to  4  inclusive,  S'/jN'/z. 

N'/zS'/j  and  SWV4SWV4; 
Sec.  4,  lots  1  and  2.  SV2NEV4,  NEV4SWV4, 

S'/^SWV4  and  SEV4; 
Sec.  9,  NV2NEV4,  SWV4NEV4  and 

EViNWV4; 
Sec.  ll.NE'/.; 
Sec.  12,  NWV4. 

The  area  described  aggregates  3,285.87 
acres  in  Cassia  County. 

For  a  f>eriod  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
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Idaho  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Idaho  State 
Director  within  90  days  from  the  date  of 
publication  for  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  pubUc  meeting  %vill  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  speciSed  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  leases,  licenses,  permits,  rights-of- 
way,  etc. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not  have 
the  effect  of  authorizing  any  use  of  the 
lands  by  the  Department  of  Agriculture. 

Dated:  April  6, 1993. 
William  E.  IraUnd, 
Chief,  Realty  Operations  Section. 
[FR  Doc.  93-8740  Filed  4-14-93;  8:45  ami 
BtUJNO  CODE  4310-M-M 


pO-^43-^210-06;  ID(-1S710] 

Proposed  Continuation  of  Withdrawal; 
Idaho 

agency:  Bureau  of  Land  Management, 
Interior, 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  that  a  1603.83 
acre  withdrawal  for  Powersite 
Classification  No.  175.  continue  for  an 
additional  20  years.  The  land  is  still 
needed  for  waterpower  purposes.  These 
lands  will  remain  closed  to  surface 
entry,  but  have  been  and  would  remain 
open  to  mineral  leasing  and  mining. 

EFFECTIVE  DATE:  Comments  should  be 
received  within  90  days  of  the  date  of 
publication  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 


Larry  R.  Lievsay,  Idaho  State  Office, 
BLM.  3380  Americana  Terrace,  Boise, 
Idaho  83706.  208-384-3166. 

The  Bureau  of  Land  Management 
proposes  that  the  existing  land 
withdrawal  made  by  the  Secretarial 
Order  dated  April  18, 1927,  for 
Powersite  Classification  No.  175,  be 
continued  for  a  period  of  20  years 
piusuant  to  section  204  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  90  Stat.  2751;  43  U.S.C.  1714, 
insofar  as  it  affects  the  following 
described  land: 

BoiM  Meridian 

T.  9  N..  R.  3  B., 

Sec.  4,  lots  1  to  3  inclusive,  and  6  to  8 
inclusive; 

Sec.  5,  SEV4SEV4; 

Sec.  8,  EV2NEV*  and  NE'ASEV*; 

Sec.  9,  lots  1  to  8  inclusive: 

Sec.  16,  lots  1  and  6; 

Sec.  21,  lots  3, 4  and  6; 

Sec.  28,  lots  1  and  3; 

Sec.  29,  lots  1  and  3; 

Sec.  32,  lots  5  to  8  inclusive. 
T.  10  N..  R.  3  B., 

Sec.  4,  lots  6, 9, 12  and  15  and  NEV«SWV4; 

Sec.  9,  lots  2, 3, 6  and  7; 

Sec.  16,  lots  2, 3, 6  and  7; 

Sec.  20,  lots  1  and  2  and  E'/^NEV*; 

Sea  21,  2.  3  and  6. 

The  areas  described  aggregate  1603.83 
acres  in  Boise  and  Valley  counties. 

The  withdrawal  is  essential  for 
protection  of  potential  waterpower 
development.  The  existing  withdrawal 
closes  the  described  land  to  surface 
entry  but  not  to  mineral  leasing  and 
mining.  No  change  in  the  segregative 
effect  or  use  of  the  land  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  officer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  land  and  its  resources. 
A  report  will  also  be  prepared  for 
consideration  by  the  Secretary  of  the 
Interior,  the  President,  and  Congress, 
who  will  determine  whether  or  not  the 
withdrawal  will  be  continued;  and  if  so, 
for  how  long.  The  final  determination  of 
the  withdrawal  will  be  published  in  the 
Federal  Register.  The  existing 
withdrawal  will  continue  until  such 
final  determination  is  made. 

Dated:  March  19, 1993. 
William  E.  Ireland. 
Chief,  Realty  Operations  Section. 
(FR  Doc.  93-8865  Filed  4-14-93;  8:45  am] 
BIUMO  CODE  4310-GO-M 


Minerals  Management  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Review  Under  the  Paperworit 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Conunents  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget:  Paperwork  Reduction 
Project  (1010-0048);  Washington,  DC 
20503,  telephone  (202)  395-7340,  with 
copies  of  Chief,  Engineering  and 
Standards  Branch;  Engineering  and 
Technology  Division:  Mail  Stop  4700; 
Minerals  Management  Service;  381 
Elden  Street;  Hemdon,  Virginia  22070- 
4817. 
Title:  Applying  for  Notices  or  Permits, 

30  CFR  251.5. 
OMB  approval  number:  1010-0048. 
Abstract:  Respondents  provide  the 
Minerals  Management  Service  (MMS) 
with  a  status  report  that  enables  MMS 
to  verify  that  permit  requirements  are 
met,  estimate  completion  dates,  and 
determine  the  quality  of  data  acquired 
by  persons  operating  under  a  permit 
for  geological  and  geophysical 
exploration  for  mineral  resources  and 
scientific  research  in  the  Outer 
Continental  Shelf  (OCS). 
Bureau  form  number  Form  MMS-327. 
Frequency:  On  occasion. 
Description  of  respondents:  Federal  OCS 

permittees. 
Estimated  completion  time:  6  hours. 
Annual  responses:  255. 
Annual  burden  hours:  1,530. 
Bureau  Clearance  Officer:  Arthur 
Quintana,  (703)  787-1238. 

Dated:  February  16, 1993. 
Henry  G.  Bartholomew, 
Deputy  Associate  Director  for  Operations  and 
Safety  Management. 
(FR  Doc.  93-8754  Filed  4-14-93;  8:45  am) 

BILUNO  COOC  4310-«m-H 


National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area;  Meeting 

AGENCY:  National  Park  Service; 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission. 
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ACTXM:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the  date 
for  the  next  two  meetings  of  the 
I>elawar8  Water  Gap  National 
Recreation  Area  Qtizens  Advisory 
Commission.  Notice  of  said  meetings  is 
required  under  the  Federal  Advisory 
Committee  Act. 

Dafe.  May  20, 1993. 

Time:  7  p.m. 

Location:  Pinchot  Institute  (Grey 
Towers),  Milford,  PA. 

Date:  September  11, 1993. 

Time:  9  a.m. 

Location:  Warren  County  Community 
College,  Rt.  57,  Washington,  New 
Jersey. 

AGENDA:  The  agenda  will  be  devoted  to 
committee  reports,  Superintendent's 
report,  old  business,  new  business, 
correspondence,  identification  of  topics 
of  concern.  Opportunities  for  public 
comment  to  the  Commission  will  be 
provided. 

FOR  FURTHER  MFORMATKIN  CONTACT: 

Hal  J.  Grovert,  Acting  Superintendent; 
E)elaware  Water  Gap  National 
Recreation  Area,  Bushkill,  PA  13324; 
717-588-2435. 

SUPPlfMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  100-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surrounding  communities. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  agenda  items.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Qtizens  Advisory 
Commission,  P.O.  Box  284,  Bushkill,  PA 
18324.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water  Gap 
National  Recreation  Area  located  on 
River  Road  1  mile  east  of  U.S.  Route 
209,  Bushkill,  Pennsylvania. 
lohn  P.  McKenna, 

Acting  Regional  Director,  Mid-Atiantic 
Region. 

[FR  Doc.  93-8785  Filed  4-14-93;  8:45  am] 

aiUJNQ  COOE  43ie-70-M 


National  Park  Service 

Completion  of  Inventory  of  Native 
American  Human  Remains  and 
Aaaociated  Funerary  Artifacts  From 
the  Chugach  Region  of  Alaska  Within 
the  University  Museum  of  Archaeology 
and  Anthropology,  University  of 
Pennsylvania,  Philadelphia,  PA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
American  Graces  Protection  and 
Repatriation  Act,  25  U.S.C.  3001-3013 
of  the  completion  of  the  inventory  of 
human  remains  and  associated  funerary 
artifacts  ft^om  the  Chugach  region  of 
Alaska  within  The  University  Museimi 
of  Archaeology  and  Anthropology,  a 
department  of  the  University  of 
Pennsylvania,  Philadelphia, 
Pennsylvania.  Representatives  of 
culturally  affiliated  Indian  tribes  are 
advised  that  the  human  remains  from 
the  Chugach  region  of  Alaska  will  be 
retained  by  The  University  Museum  of 
Archaeology  and  Anthropology  until 
May  3. 1993,  after  which  they  may  be 
repatriated  to  the  culturally  affiliated 
groups. 

The  detailed  inventory  and 
assessment  of  the  human  remains  and 
associated  funerary  artifacts  fiom  the 
Chugach  region  of  Alaska,  within  The 
University  Museum  of  Archaeology  and 
Anthropology,  has  been  made  by  the 
University  Museum  professional 
curatorial  staff,  which  includes  a 
specialist  in  physical  anthropology  and 
prehistoric  archaeology,  and 
representatives  of  the  Chugach 
Corporation. 

Between  1930  and  1935  Frederica  de 
Laguna  carried  out  legally  authorized 
archaeological  studies  in  Prince  WilHam 
Sound,  Alaska.  A  reconnaissance  was 
done  in  1930  for  The  University 
Museum  of  Archaeology  and 
Anthropology  and  in  1933  an 
expedition  was  sponsored  by  the 
National  Museum  of  Denmark  and  by 
The  University  Museum  of  Archaeology 
and  Anthropology.  Another  expedition, 
in  1935,  was  sponsored  by  The 
University  Museum  of  Archaeology  and 
Anthropology  with  grants  from  the 
American  Philosophical  Society  and 
National  Research  Council. 

Among  the  archaeological  resources 
collected  were  human  remains  and 
artifacts  associated  with  specific  burials. 
Recent  assessment  studies  indicate  that 
between  twenty  and  forty  individuals 
are  represented  by  bone  fragments; 
disarticulated  and  incomplete  remains 
do  not  allow  us  to  be  absolutely  certain 


of  the  number  of  individuals 
represented.  The  artifacts  include  but 
are  not  limited  to  historic  glass  trade 
beads,  native  shell  and  bone  heads, 
chipped  and  other  stone  implements, 
garment  remnants  and  bone  tools.  The 
Nuchek,  Shallow  Water,  Sheep  Bay, 
Port  Gravina,  Tatilek,  Kiniklik,  Chenega 
and  Montague  Island  people  are  among 
those  represented  in  this  group.  Specific 
Site  evidence  is  available  for  most  of  the 
individuals. 

Representatives  of  any  Indian  tribe 
believed  to  be  culturally  affiliated  with 
the  human  remains  and  associated 
funerary  objects  firom  the  Chugach 
region  of  Alaska  that  have  not  been 
contacted  should  talk  with  Rebecca  A. 
Buck,  Registrar,  The  University  Museum 
of  Archaeology  and  Anthropology.  33rd 
and  Spruce  Street,  Philadelphia, 
Pennsylvania,  19101-6324,  (215-898- 
7900)  before  May  3,  1993. 

Dated:  April  7. 1993. 

Dr.  Francis  P.  McManamon. 

DepartmentaJ  Consulting  Archaeologist, 
Archaeological  Assistance  Division,  National 
Park  Service. 

[FR  Doa  93-8781  Filed  4-14-93;  8:45  amj 
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Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Finding 

AOTNCY:  National  Park  Service, 
Department  of  the  Interior. 

ACTION:  Finding  regarding  human 
remains  identified  as  12-5456,  from  the 
Hawaiian  Islands. 

After  full  and  careful  consideration  of 
all  information  and  arguments 
submitted  and  presented  by 
representatives  of  the  P.A.  Hearst 
Museum  of  Anthropology,  University  of 
California.  Berkeley.  CA.  and  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei. 
the  Native  American  Graves  Protection 
and  Repatriation  Review  Committee 
have  been  unable  to  determine  that  the 
preponderance  of  the  evidence  indicates 
that  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traceid  between  present  day  Native 
Hawaiian  organizations  and  those 
human  remains  identified  as  12-5456. 

The  human  remains,  currently  in  the 
possession  of  the  P.A.  Hearst  Museum, 
consist  of  a  fragmentary  skull 
accessioned  by  the  museum  in  1935. 
The  individual  is  noted  in  the  catalog  as 
deriving  from  the  Hawaiian  Islands,  hi 
a  letter  acknowledging  the  gift,  the 
acting  curator  refers  to  the  individual  as 
a  "Polynesian."  The  Committee 
considered  contextual,  osteological,  and 
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spiritual  information  in  arriving  at  their 
finding. 

While  the  Committee  has  been  unable 
to  determine  that  the  preponderance  of 
the  evidence  indicates  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  present  day 
Native  Hawaiian  organizations  and 
those  human  remains  identified  as  12- 
5456,  the  Committee  noted  that: 

(1)  The  human  remains  are  from  the 
Hawaiian  Islands; 

(2)  The  scientific  or  educational  value 
the  human  remains  may  have  for  the 
P.A.  Hearst  Museum  is  very  small  and 
has  been  reduced  further  by  the  current 
dispute;  and 

(3)  The  necessary  expertise  for 
clarifying  the  cultural  affiliation  of  these 
human  remains  is  available  in  Hawaii. 

To  resolve  this  issue,  the  Committee 
recommends  that  the  P.A.  Hearst 
Museum  transfer  the  remains  identified 
as  12-5456  to  a  museum  in  Hawaii  for 
future  consideration  of  cultural 
affiliation  and  care. 

Dated:  March  28. 1993. 
Ms.  Tessie  Naranjo, 

Chair,  Native  American  Graves  Protection 

and  Repatriation  Review  Committee. 

[FR  Doc.  93-8782  Filed  4-14-93;  8:45  am) 
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Native  American  Graves  Protection 
and  Repatriation  Review  Committee: 
Finding 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Finding  regarding  human 
remains  identified  as  12-10738-39, 
from  Waimanalo,  Oahu,  Hawaii. 

After  full  and  careful  consideration  of 
all  information  and  arguments 
submitted  and  presented  by 
representatives  of  the  P.A.  Hearst 
Museum  of  Anthropology,  University  of 
California.  Berkeley,  CA,  and  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei, 
the  Native  American  Graves  Protection 
and  Repatriation  Review  Committee 
finds  that  the  preponderance  of  the 
evidence  indicates  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  present  day 
Native  Hawaiian  organizations  and 
those  human  remains  identified  as  12- 
10738-39. 

The  human  remains,  currently  in  the 
possession  of  the  P.A.  Hearst  Museum, 
consist  of  two  mandibles,  two  hand 
bones,  and  one  foot  bone  acquired  in 
1887  by  the  former  Geological  Survey  of 
the  University  of  California  and 
accessioned  by  the  University  Museum 
of  Paleontology.  A  small  card  with  the 
remains  indicates  that  the  remains  were 


collected  from  the  beach  at  Waimanalo, 
Oahu.  The  Committee  considered 
archeological,  historical,  geographic, 
osteological,  and  spiritual  information 
in  arriving  at  their  finding. 

In  arriving  at  their  finding,  the 
Committee  noted  that: 

(1)  Native  Hawaiians  have 
demonstrated  a  preference  for  burial  of 
their  dead  in  sand  dunes  along  the 
island  shorelines; 

(2)  The  beach  and  sand  dunes  at 
Waimanalo,  Oahu,  are  well  known  to  be 
one  such  Native  Hawaiian  burial 
location; 

(3)  The  only  known  non-Hawaiian 
cemetery  in  the  Waimanalo  area  is 
located  considerably  inland  from  the 
beach; 

(4)  That  while  non-Native  Hawaiians 
represented  slightly  over  50%  of 
population  of  the  Hawaiian  Islands  in 
the  1880s,  the  vast  majority  of  burials  in 
the  Waimanalo  area  discovered  at  that 
time  would  have  been  of  Native 
Hawaiian  origin; 

(5)  Spiritual  information  or  expert 
opinion  asserted  the  identification  of 
these  human  remail^s  as  Native 
Hawaiian;  and 

(6)  Osteological  evidence  neither 
confirmed  nor  refuted  the  identification 
of  these  human  remains  as  Native 
Hawaiian. 

Based  on  these  findings,  the 
Committee  recommends  that  the  P.A. 
Hearst  Museum  revise  its  determination 
regarding  the  cultural  affiliation  of  the 
human  remains  identified  as  12-10738- 
39  and  notify  Native  Hawaiian 
organizations  directly  and  through  a 
notice  of  inventory  completion 
published  in  the  Federal  Register  that 
these  remains  are  available  for 
repatriation. 

Dated.  March  28. 1993. 
Ma.  Tessie  Naxanjo, 

Chair,  Native  American  Graves  Protection 
and  Repatriation  Review  Committee. 
[FR  Doc.  93-8780  Filed  4-14-93;  8:45  am) 
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U.S.  World  Heritage  Nomination 
Process;  Calendar  Year  1993 

AGENCY:  National  Park  Service,  U.S. 
Department  of  the  Interior. 
ACTION:  Public  notice  and  request  for 
comment. 

SUMMARY:  The  Department  of  the 
Interior,  through  the  National  Park 
Service,  announces  the  process  that  will 
be  used  in  calendar  1993  to  identify 
possible  U.S.  nominations  to  the  World 
Heritage  List.  This  notice  solicits  public 
comments  and  suggestions  on  properties 
that  should  be  considered  as  potential 


U.S.  World  Heritage  nominations.  The 
requirements  that  U.S.  properties  must 
satisfy  to  be  considered  for  nomination 
were  pubHshed  in  the  May  27, 1982, 
Federal  Register  (47  FR  23392).  These 
Regulations,  the  criteria  which  cultural 
or  natural  properties  must  satisfy  for 
World  Heritage  status,  the  properties  on 
the  U.S.  Indicative  Inventory  of 
Potential  Future  U.S.  Worid  Heritage 
Nominations,  and  the  19  U.S.  properties, 
inscribed  on  the  World  Heritage  List  as 
of  January  1, 1993  are  available  upon 
request  from  the  National  Park  Service. 
DATES:  Comments  on,  or  suggestions  of 
cultural  or  natural  properties  as 
potential  1993  U.S.  Worid  Heritage 
nominations  must  be  received  within  60 
days  of  this  notice.  Comments  should 
pertain  to  the  merits  of  properties 
included  on  the  Inventory  or  those  that 
the  respondent  believes  should  be 
considered  for  U.S.  nomination  to  the 
World  Heritage  List  in  1993.  Comments 
should  also  specify  how  the 
recommended  property  satisfies  one  or 
more  of  the  World  Heritage  criteria.  The 
Department  will  decide  on  the  issue  of 
nominations  for  1993  and  will  pubhsh 
the  decision  in  the  Federal  Register 
with  a  request  for  further  public 
comment  in  the  event  that  potential 
nominations  are  identified.  Comments 
on  potential  United  States  nominations 
which  may  be  listed  must  be  received 
within  30  days  of  the  second  notice.  In 
the  event  that  nominations  are  favorably 
identified  and  received,  the  Department 
of  the  Interior  will  8ubsequent)y  publish 
in  the  Federal  Register  a  final  list  of 
proposed  1993  U.S.  World  Heritage     . 
nominations.  A  detailed  nomination 
document  will  be  prepared  for  each. 
The  Federal  Interagency  Panel  for  World 
Heritage  will  review  the  accuracy  and 
completeness  of  draft  1993  United 
States  nomination(s)  and  will  make 
recommendations  to  the  Department  of 
the  Interior.  The  Assistant  Secretary  for 
Fish  and  Wildhfe  and  Parks  will 
subsequently  transmit  approved 
nomination(s]  on  behalf  of  the  United 
States  to  the  World  Heritage  Committee 
Secretariat  through  the  Department  of 
State  by  October  1, 1993,  for  evaluation 
by  the  World  Heritage  Committee  in 
1994. 

ADDRESSES:  Written  comments  or 
recommendations  should  be  sent  to  Uie 
Director,  National  Park  Service,  U.S. 
Department  of  the  Interior,  P.O.  Box 
37127,  Washington,  DC  20013-7127. 
Attention:  World  Heritage  Convention- 
023. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  C.  Mi  hie.  Chief,  Office  of 
International  Affiairs,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
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P.O.  Box  37127.  Washington.  DC  20013- 
7127  (202/343-7063). 
SUPPLEMENTARY  MFORMATION:  The 
Convention  Concerning  the  Protection 
of  the  World  Cultural  and  Natural 
Heritage,  ratified  by  the  United  States 
and  130  other  countries,  establishes  a 
system  of  international  cooperation 
through  which  cultural  and  natural 
properties  of  outstanding  universal 
value  to  mankind  may  be  recognized 
and  protected.  The  Convention  seeks  to 
put  into  place  an  orderly  approach  for 
coordinated  and  consistent  heritage 
resource  protection  and  enhancement 
throughout  the  world.  The  Convention 
complements  each  particif>ating  nation's 
heritage  conservation  programs  and 
provides  for: 

(a)  The  establishmei^f  of  an  elected 
21-member  nation  World  Heritage 
Committee  to  further  the  goals  of  the 
Convention  and  to  approve  properties 
for  inclusion  on  the  World  Heritage  List; 

(b)  The  development  and 
maintenance  of  a  World  Heritage  List  to 
be  comprised  of  natural  and  cultural 
properties  of  outstanding  universal 
value: 

(c)  The  preparation  of  a  List  of  World 
Heritage  in  Danger; 

(d)  The  estaciisnment  of  a  World 
Heritage  Fund  to  assist  participating 
countries  in  identifying,  preserving,  and 
protecting  World  Heritage  properties; 

(e)  The  provision  of  technical 
assistance  to  participating  countries, 
upon  request;  and 

(f)  The  promotion  and  enhancement 
of  public  knowledge  and  understanding 
of  the  importance  of  heritage 
conservaiion  at  itie  international  level. 

Participating  nations  identify  and 
nominate  their  sites  for  inclusion  on  the 
World  Heritage  List.  The  World  Heritage 
Committee  reviews  and  evaluates  all 
nominations  against  established  criteria. 
Under  the  Convention  each 
participating  nation  assumes 
responsibihry  for  taking  appropriate 
legal,  scientific,  technical, 
administrative,  and  financial  measures 
necessary  for  the  identification, 
protection,  conservation,  and 
rehabihtation  of  World  Heritage 
properties  situated  within  its  borders. 

In  the  United  States,  the  Department 
of  the  hiterior  is  respransible  for 
directing  and  coordinating  U.S. 
participation  in  the  World  Heritage 
Convention.  The  Department 
implements  its  responsibilities  under 
the  Convention  in  accordance  with  the 
statutory  mandate  contained  in  title  IV 
of  the  National  Historic  Preservation  Act 
Amendments  of  1980  (Pub.  L.  96-515; 
16  U.S.C.  470  8-1.  a-2).  On  May  27. 
1982,  the  Interior  Department  published 


in  the  Federal  Register  the  policies  and 
procedures  which  are  used  to  carry  out 
this  legislative  mandate  (47  FR  23392). 
The  rules  contain  additional 
information  on  the  Convention  and  its 
implementation  in  the  United  States, 
and  identify  the  specific  requirements 
that  U.S.  properties  must  satisfy  before 
they  can  be  nominated  for  World 
Heritage  status. 

Dated;  April  5, 1993. 
ThomM  B.  Willianu, 

Acting  Assistant  SecKtary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  93-8783  Filed  4-14-93;  8:45  am] 

WLUNC  CODE  4310-70-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committae  on  the  Records  of 
Congress;  Meeting 

AGENCY:  National  Archives  and  Records 

Administration. 

ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 
National  Archives  and  Records 
Administration  (NARA)  announces  a 
meeting  of  the  Advisory  Committee  on 
the  Records  of  Congress.  The  committee 
advises  NARA  on  the  full  range  of 
programs,  policies,  and  plans  for  the 
Center  for  Legislative  Archives  in  the 
Office  of  Special  and  Regional  Archives. 
DATES:  May  10, 1993,  from  8:30  a.m.  to 
10:30  a.m. 

ADDRESSES:  United  States  Capitol 
Building,  Raybum  Room  (H-207). 
FOR  FURTHER  »NFORMATK)N  CONTACT: 
Michael  L.  Gillette,  Director,  Center  for 
Legislative  Archives.  (202)  501-5350. 

SUPPLEMENTARY  INFORMATION: 
Agenda 

Activities  of  the  Center  for  Legislative 
Archives  (Mike  Gillette,  NARA)— status  of 
current  programs  and  staff,  implementation 
of  Congressional  Documentation  Report 

Discussion  and  adoption  of  guidelines  for  the 
preservation  of  the  research  collections  of 
former  Members  of  the  House  (Cynthia 
Miller) 

Status  of  proposal  to  establish  the  position  of 
House  Archivist  (Raymond  Smock) 

Discussion  of  replies  from  congressional 
support  agencies  to  Chairman's  request  for 
a  description  of  their  records  management 
and  archival  programs  (Karen  Paul) 

Discussion  of  the  revised  version  of  the 
Guide  to  Research  Collections  of  Former 
United  States  Senators  (Karen  Paul) 

Status  of  the  Records  of  House  Select 
Committees  (Pat  Bias) 

Other  current  issues  and  new  business 
The  meeting  is  a|>eD  to  the  public. 


Dated:  April  8. 1993. 
Trudy  Huskunp  Peteraon. 

Acting  Archivist  of  the  United  States. 

[FR  Doc.  93-8744  Filed  4-14-93;  8:45  ami 

BILUNQ  CODE  TS1S-01-W 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Commif*e€  *  cl 
(Pub.  L.  92-463,  as  amended) .  notice  is 
hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  202/ 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  tlie 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  title  5.  United  States  Code. 

l.Itofe.Mflya.  1993 

Time:  9  a.m.  to  5  p.m. 

floom.  315 

Program:  Tins  meeting  will  review 
applications  for  Special 
Opportunity  in  Foreign  Language 
Education  (mixed) ,  submitted  to  the 
Division  of  Education  Programs,  for 


projects  beginning  after  October  1, 
1993. 
2.  Date:  May  3, 1993 

Time:  8:20  a.m.  to  5:30  p.m. 

Room:  M-1 A 

Program:  This  meeting  will  review 
Summer  Seminars  for  College 
Teachers  applications  for  directing 
seminars  in  1994  in  the  field  of 
English  and  American  Literature, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June,  1994. 
3.Dafe.May3, 1993 

Time:  9  a.m.  to  5:30  p.m. 

Room:  430 

Program:  This  meeting  will  review 
applications  submitted  to  Public 
Humanities  Projects  program  for  the 
March  1993  deadline,  submitted  to 
the  Division  of  Public  Programs,  for 
projects  beginning  after  March, 
1993. 

4.  Date:  May  4. 1993 
r;me.-8:30  a.m.  to  5:30  p.m. 
Room:  M-14 

Program:  This  meeting  will  review 
Summer  Seminars  for  College 
Teachers  applications  for  directing 
Seminars  in  1994  in  the  field  of 
Foreign  and  Comparative  Literature, 
submitted  to  the  Division  of 
Fellowships  and  Seminars,  for 
projects  beginning  after  June.  1994. 

5.  Do/e.  May  10, 1993 
Time:  9  a.m.  to  5:30  p.m. 
i?oom;  315 

Program:  This  meeting  will  review 
proposals  submitted  for  the  April  1, 
1993  deadline  in  Higher  Education 
in  the  Humanities  Program, 
submitted  to  the  Division  of 
Education  Programs,  for  projects 
beginning  after  October.  1993. 

6.  Dofe;  May  10, 1993 

Time:  8:30  a.m.  to  5:30  p.m. 

floom:  M-14 

Program:  This  meeting  will  review 
Summer  Seminars  for  College 
Teachers  applications  for  directing 
seminars  in  1994  in  the  field  of 
Politics  and  Society,  submitted  to 
the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June,  1994. 

7.  Itofe;Mayll.l993 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  M-14 

Program:  This  meeting  will  review 
Summer  Seminars  for  College 
Teachers  appUcations  for  directing 
seminars  in  1994  in  the  field  of  Art, 
Drama.  Music,  and  Film,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June,  1994. 

8.  Date:  May  12, 1993 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315 
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Progitim.This  meeting  will  review 
proposals  submitted  for  the  April  1, 
1993  deadline  in  the  Higher ' 
Education  in  the  Humanities 
Programs,  submitted  to  the  Division 
of  Education  Programs,  for  projects 
beginning  after  October,  1993. 

9.  I>afe:May  12, 1993 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  M-14 

Progmm:  This  meeting  will  review 
Summer  Seminars  for  College 
Teachers  applications  for  directing 
Seminars  in  1994  in  the  field  of 
Philosophy  and  Religion,  submitted 
to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning 
after  June.  1994. 

10.  Date;  May  13, 1993 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  for  the  March 
15, 1993  deadline  in  the  Leadership 
Opportunities  in  Science  and 
Humanities  Programs,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after  October, 
1993. 

11.  Dote;  May  13-14,  1993 
Time:  8:30  a.m.  to  5:30  p.m. 
Room:  415 

Program:  This  meeting  will  review- 
applications  submitted  for 
Humanities  Projects  in  Media 
program  during  the  March  1993 
deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  March,  1993. 

12.  Dote;  May  14, 1993 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  for  the  April  1, 
1993  deadline  in  the  Higher 
Education  in  the  Humanities 
Program,  submitted  to  the  Division 
of  Education  Programs,  for  projects 
beginning  after  October,  1993. 

13.  Dote:  May  17,  1993 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315 

Program;  This  meeting  will  review 
proposals  submitted  for  the  April  1, 
1993  deadline  in  the  Higher 
Education  in  the  Humanities 
Program,  submitted  to  the  Division 
of  Education  Programs,  for  projects 
beginning  after  October.  1993. 

14.  Date;  May  18, 1993 
Time:  9  a.m.  to  5:30  p.m. 
floom;  315 

Program:  This  meeting  will  review 
proposals  submitted  for  the  March 
15, 1993  deadhne  in  the  Leadership 
Opportunities  in  Science  and 
Humanities  Program,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after  October. 


1993. 

15.  Dote;  May  19. 1993 
Time:  9  a.m.  to  5:30  p.m. 
Room:  315 

Program:  This  meeting  will  review 
proposals  submitted  for  the  April  1, 
1993  deadhne  in  the  Higher 
Education  in  the  Humanities 
Program,  submitted  to  the  Division 
of  Education  Programs,  for  projects 
beginning  after  October,  1993. 

16.  Date.- May  20-21. 1993 
Time:  10  a.m.  to  5  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  projects  in  the 
Conference  Program,  submitted  to 
the  Division  of  Research  Programs, 
for  projects  beginning  after 
September  1, 1993. 

17.  Date;  May  21,  1993 
Time:  8:30  a.m.  to  5  p.m. 
i?oonj;  415 

Program;  This  meeting  will  review 
applications  submitted  for 
Humanities  Projects  in  Media 
program  during  the  March  12, 1993 
deadline,  submitted  to  the  Division 
of  Public  Programs,  for  projects 
beginning  after  March.  1993. 

18.  Date;  May  24.  1993 
Time:  9  a.m.  to  5:30  p.m. 
floom;  315 

Program;  This  meeting  will  review 
proposals  submitted  for  the  March 
15, 1993  deadline  in  the  Leadership 
Opportunities  in  Science  and 
Humanities  Programs,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after  October. 
1993. 

19.  Date;  May  26,  1993 
Time:  9  a.m.  to  5:30  p.m. 
floom;  315 

Program:  This  meeting  will  review 
proposals  submitted  for  the  March 
15.  1993  deadline  in  the  Leadership 
Opportunities  in  Science  and 
Humanities  Program,  submitted  to 
the  Division  of  Education  Programs, 
for  projects  beginning  after  October, 
1993. 

David  C  Fisher.  Jr., 

Advisory  Committee  Management  Officer. 

|FR  Doc.  93-8849  Filed  4-14-93;  8:45  am] 

BILUNO  CODE  TSM-Ot-M 


Change  In  Program  Panel  Meeting 

The  meeting  of  the  Humanities  Panel 
scheduled  for  April  29-30.  1993  and 
published  in  the  Federal  Register  on 
March  30. 1993,  at  pages  16716-17,  has 
been  changed  to  April  30, 1993.  The 
pane!  will  review  applications  in 
Humanities  Projects  in  Libraries  and 
Archives,  submitted  to  the  Division  of 
Public  Programs. 
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Pursuant  to  authority  granted  me  by 
the  Chairman's  Delegation  of  Authority 
to  Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
detennined  that  this  meeting  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  and  (6)  of  section 
552b  of  title  5.  United  States  Code. 

The  meeting  will  be  held  at  the  Old 
Post  Ofhce  Building,  1100  Pennsylvania 
Avenue,  NW.,  room  430,  Washington, 
DC  20506  from  9  a.m.  to  5:30  p.m. 
David  C.  Fisher, 

Advisory  Committee  Management  Officer. 
|FR  Doc.  93-8851  Filed  4-14-93;  8:45  am] 

BILUNC  COOe  7S3C-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Spaciai  Emphasis  Panal  In  Electrical 
and  Communications  Systems; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  May  6-7, 1993;  8:30  a.m- 
5  p.m. 

Place:  Room  1133, 1800  G  Street.  NW.. 
Washington.  DC 

Type  of  Meeting:  Closed. 

Contact  Person:  Paul  Werbos.  Program 
Director,  ECS,  room  1151,  National  Science 
Foundation.  1800  G  St.  NW..  Washington,  DC 
20550.  Telephone:  (202)  357-9618. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Research 
Initiation.  Research  Equipment  and  regular 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  of  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(PR  Doc.  93-8804  Filed  4-14-93;  8:45  am) 

MLUNOCOOC  7M5-01-M 


Special  Emphasis  Panel  in  Elementary, 
Secondary  and  Informal  Education; 
Meeting 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 


Dates  and  Times:  May  6,  from  7  p.m.  to  10 
p.m..  May  7,  from  8:30  a.m.  to  S  p.m.,  and 
May  8.  from  8:30  a.m.  to  5  p.m. 

Place:  Arlington  Renaissance.  950  N. 
Stafford  Street.  Arlington.  VA  22203. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Joseph  V.  Stewart. 
Section  Head.  Teacher  Enhancement 
Program,  National  Science  Foundation.  1800 
G  Street.  NW.,  Washington,  DC  20550.  (202) 
357-7539. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12. 1993. 
Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-8803  Filed  4-14-93;  8:45  am] 

BtLLINO  COOE  7SS»-01-M 


Special  Emphasis  Panel  in  Engineering 
Education  and  Centers;  Meeting 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Engineering  Education  and  Centers. 

Date/Time:  May  3-5. 1993.  8  a.m.-5  p.m. 

Place:  Inn  at  Foggy  Bottom.  824  New 
Hampshire  Avenue  NW.,  Washington.  DC 
20037. 

Type  of  Meeting:  Closed. 

Contact  Person:  Ms.  Lynn  Preston,  Deputy 
Division  Director,  Engineering  Education  and 
Centers  Division,  1800  G  Street  NW.,  room 
1121,  National  Science  Foundation. 
Washington,  DC  20550. 

Purpose  ofMeeting.lo  provide  advice  and 
reconmiendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  proposals 
submitted  to  the  Engineering  Education 
Coalitions  program. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  93-8807  Filed  4-14-93;  8:45  am) 
BIUJNO  COOC  7S6S-ei-4l 


Special  Emphasis  Panel  In 
Experimental  Programs  To  Stimulate 
Competitive  Research;  Meeting 

hi  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Experimental  Programs  to  Stimulate 
Competitive  Research. 

Dates:  May  6-7. 1993. 

Times:  2  p.m.-9  p.m..  May  6, 1993;  8:30 
a.m.-12  noon.  May  7, 1993. 

Place:  The  St.  James  Hotel.  950  24th  Street. 
NW..  Washington.  DC  20037. 

Type  of  Meeting:  Closed. 

Contact:  Dr.  Richard  J.  Anderson.  5>enior 
Project  Director.  Experimental  Program  to 
Stimulate  Competitive  Research.  Office  of 
Systemic  Reform.  National  Science 
Foundation,  room  638,  Washington,  DC 
20550.  (202)  357-7560. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
from  four  states  (Idaho.  Montana,  Nevada, 
and  Vermont)  submitted  in  response  to  NSF 
EPSCoR  solicitation  92-67. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  522b.{c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  12, 1993. 
M.  Rebecca  Winlder, 

Committee  Management  Officer. 

[FR  Doc.  93-8808  Filed  4-14-93;  8:45  ain) 

BILUNO  COOe  7S5S-41-M 


Advisory  Panel  for  Genetics  and 
Nucleic  Acids;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting:  Advisory  Panel  for  Genetics 
(Panel-A) 

Date  and  Time:  Friday  May  7.  &  Saturday 
May  8. 1993.  at  8:30  a.m.  to  5  p.m. 

Place:  The  River  Inn  Hotel.  Washington. 
DC. 

Type  of  Meeting:  Closed. 

Contact  Person:  Philip  Harriman,  Program 
Director  for  Genetics,  Division  of  Molecular 
and  Cellular  Biosciences,  room  325,  National 
Science  Foundation.  1800  G  Street  NW.. 
Washington.  DC  20550.  Telephone:  (202) 
357-9687. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Genetics  Program  in  the 
Division  of  Molecular  ft  Cellular  Biosciences 
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at  NSF  as  part  of  the  selection  process  for 
awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  562b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 


Dated:  April  12, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-8809  Filed  4-14-93;  8:45  am) 

WUJNQ  CODE  7SS6-0t-M 


Advisory  Panel  for  History  and 
Ptiiiosophy  of  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  emended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Dates  ond  Time:  May  7, 1993,  8:30  a.m.  to 
5  p.m..  May  8. 1993,  8:30  a.m.  to  2  p.m. 

Place:  Super  Computer  Center,  University 
of  California-San  Diego.  Lajolla,  CA  92093. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Ronald  J.  Overmann, 
Program  Director,  Science  Technology 
Studies,  National  Science  Foundation, 
Washington,  DC  20550,  Telephone  (202)  357- 
9894,  room  320. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agendo:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  conHdential  nature,  including 
technical  information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C.  552b(c), 
Government  in  the  Sunshine  Act. 

Dated:  April  12. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc.  93-8805  Filed  4-14-93;  8:45  am] 
BIUJNG  CODE  7SS9-01-H 


Advisory  Panel  for  Poilticai  Science; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
foundation  annoimces  the  following 
meeting: 

Name:  Advisory  Panel  for  Political 
Science. 

Date  and  Time:  May  6. 1993.  8:30  a.m.  to 
5  p.m.  May  7. 1993,  8:30  a.m.  to  5  p.m. 

Place:  Room  1243,  National  Science 
Foundation,  1800  G  Street.  NW.,  Washington, 
DC  20550. 


Type  of  Meeting:  Closed. 

Contact  Persons:  Dr.  Frank  Scioli,  Program 
Director  and  Dr.  James  Campbell,  Program 
Director,  National  Science  Foundation  1800 
G  Street  NW..  room  336,  Washington,  DC 
20550.  Telephone:  202/357-7534. 

Purpose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  research 
proposals  submitted  to  NSF  for  financial 
support. 

Agenda:  To  review  and  evaluate 
unsolicited  research  proposals  submitted  to, 
or  being  jointly  considered  by,  the  Political 
Science  Program  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  12,  1993. 
M.  Rebecca  Winkier, 
Committee  Management  Officer. 
[FR  Doc.  93-8806  Filed  4-14-93;  8:45  am) 

BHJJNa  CODE  75S6-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-267] 

Publk  Service  Co.  of  Colorado,  Fort  St. 
Vrain  Nuclear  Generating  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  revised  10  CFR  part  20 
requirements  of  the  Code  of  Federal 
Regulations  to  the  Public  Service 
Company  of  Colorado  (PSC  or  the 
licensee)  for  the  Fort  St.  Vrain  Nuclear 
Generating  Station  (FSV).  pursuant  to  10 
CFR  20.2301. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  approval  of  the  exemption  would 
permit  PSC  to  complete  the  planned 
decommissioning  of  Fort  St.  Vrain 
without  implementing  the  revised  10 
CFR  part  20.  and  in  effect  operate  for  2 
years  beyond  January  1. 1994,  under  the 
radiation  protection  provisions  of  10 
CFR  20.1  through  20.601.  PSC  began 
dismantlement  of  FSV  following  the 
Commission's  issuance  of  the  Order  to 
Authorize  Decommissioning.  November 
23. 1992.  By  January  1, 1994,  PSC  will 
have  completed  approximately  40 
percent  of  the  dismantlement  of  FSV. 
PSC  anticipates  that  the  FSV  license 
will  be  terminated  and  the  facility 


released  for  unrestricted  release  in  late 
1995. 

The  Need  for  the  Proposed  Action 

The  exemption  would  eli.minate  the 
required  implementation  of  the  revised 
10  CFR  part  20  requirements  by  January 
1. 1994,  and  allows  PSC  to  complete  the 
decommissioning  of  FSV  under  the 
current  radiation  protection  provisions 
of  10  CFR  20.1  through  20.601  for  the 
remaining  24  months  beyond  January  1. 
1994.  The  staff  determined  granting  the 
proposed  exemption  would  ensure 
adequate  protection  of  the  workers  and 
the  public  and  reduce  unnecessary  costs 
for  PSC  based  on  the  following 
information  provided  in  the 
Decommissioning  Plan:  (1)  The 
estimated  occupational  dose  projections 
are  well  within  the  lower  occupational 
limits  of  the  revised  10  CFR  part  20  and 
the  intent  of  the  revised  part  20  would 
be  realized;  and  (2)  the  estimated 
collective  dose  projection  (260  man- 
rems  to  approximately  300  workers  over 
the  remaining  24-month  period)  to 
complete  decommissioning  is 
reasonable,  and  reflects  a  minimum- 
dose  alternative  approach. 

Environmental  Impact  of  the  Proposed 
Action 

The  proposed  action  to  allow  PSC  to 
complete  the  decommissioning  of  FSV 
under  the  current  radiation  protection 
provisions  of  10  CFR  20.1  through  10 
CFR  20.601  for  the  remaining  24  months 
beyond  January  1. 1994.  will  have  no 
significant  environmental  impact.  The 
staff  initially  evaluated  the 
decommissioning  of  FSV  before  issuing 
the  November  23, 1992,  Order  to 
Decommission,  and  concluded  that  the 
decommissioning  of  FSV.  based  on  the 
current  radiation  protection 
requirements  of  10  CFR  20.1  through  10 
CFR  20.601,  would  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  PSC  has  recently 
implemented  administrative  controls  for 
dose  limits  that  are  more  stringent  than 
the  current  10  CFR  part  20 
requirements,  and  well  within  the 
revised  10  CFR  part  20  limits.  Although 
the  administrative  controls  could  be 
charged,  the  Decommissioning  Plan 
estimated  collective  dose  projection  for 
occupational  and  ALARA  purposes  (260 
man-rems  to  approximately  300  workers 
over  the  remaining  24-month  period)  to 
complete  decommissioning  is 
reasonable,  and  well  within  the  lower 
occupational  limits  of  the  revised  10 
CFR  part  20. 

The  proposed  exemption  does  not 
affect  plant  nonradiological  effluents 
and  thus  has  no  adverse  environmental 
impact.  In  addition,  the  proposed 
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exemption  would  not  authorize  a 
change  in  licensed  activities  or  effect 
changes  in  the  Technical  Specifications 
with  regard  to  allowable  types  or 
amounts  of  radiological  effluents.  With 
regard  to  potential  radiological  and  non- 
radiological  impacts,  the  Commission 
conludes  that  there  are  no  measurable 
radiological  or  non-radiological  impacts 
associated  with  this  exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Supplement  to  the 
Environmental  Report  for  FSV. 

Agencies  and  Persons  Consulted 

The  licensee  initiated  this  exemption. 
The  NRC  staff  is  reviewing  its  request. 
The  State  of  Colorado  was  contacted, 
and  had  no  comments. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  this  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application 
dated  November  25, 1992,  that  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555,  and  at  the 
local  public  document  room  at  the 
Greely  Public  Library.  City  Complex 
Building,  Greely,  Colorado  80631. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  April,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Richard  L.  Bangarl, 
Director,  Division  of  Low-Level  Waste 
Management  and  Decommissioning,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
(FR  Doc  93-8812  Filed  4-14-93;  8:45  am] 
MUJNa  COOC  TMO-Ot-M 


PAanC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNOL 

Statement  of  Amended  Policy 
Implementing  Section  6(c)  of  the 
Northwest  Electric  Power  Planning  and 
Conservation  Act 

March  11, 1993. 

AOENCY:  Pacific  Northwest  Electric 

Power  and  Conservation  Planning 

Council  (Northwest  Power  Planning 

Council). 

ACTION:  Amendment  of  agency  policy. 

SUMMARY:  In  August  1992,  the 
Northwest  Power  Planning  Council 
(Council)  published  proposed 
amendments  to  its  Statement  of  Coimdl 
Policy  Implementing  Section  6(c)  of  the 
Northwest  Electric  Power  Planning  and 
Conservation  Act  (Act),  16  U.S.C.  839- 
839h  (Supp.  V  1981).  adopted  in 
November  1986.  This  amendment 
process  was  undertaken  as  a  joint  effort 
with  the  Bonneville  Power 
Administration  (Bonneville),  which  also 
has  obUgations  under  section  6(c)  of  the 
Act.  In  the  original  policies,  both 
agencies  committed  to  reviewing  their 
6(c)  policies  at  least  every  5  years.  On 
March  11, 1993,  after  consultations  with 
Bonneville,  the  regions  energy 
community  and  oral  and  written 
comment  from  the  public,  the  Council 
adopted  the  proposed  amendments, 
with  modifications  that  responded  to 
comments  received. 

In  addition  to  editorial  changes 
required  to  bring  the  policy  up  to  date, 
the  amendments  incorporate  two 
substantive  changes  that  expand  the 
scope  of  the  policy  so  that  it  covers  all 
four  activities  made  subject  to  review 
imder  the  Act.  Proposals  to  pay  or 
reimburse  investigation  and 
preconstruction  expenses  of  the 
sponsors  of  a  major  resource  and 
proposals  to  grant  billing  credits  or 
services  involving  a  major  resource  are 
now  expressly  covered  by  the  Council's 
poUcy.  In  all  other  respects  the 
following  text  repeats  the  Council's 
1986  policy. 

Section  6(c)  requires  the 
Administrator  of  Bonneville  to  conduct 
a  public  hearing  on  any  Bonneville 
proposal  to  acquire  a  major  resource  or 
to  implement  a  conservation  measure 
that  will  conserve  an  equivalent  amount 
of  energy.  The  Administrator  must 
determine  whether  the  proposal  is 
consistent  with  the  Council's  Northwest 
Conservation  and  Electric  Power  Plan 
(Plan).  The  Act  gives  the  Council  an 
opportunity  to  makes  its  own 
subsequent  determination  regarding 
consistency  with  the  Plan.  Should  either 


Bonneville  or  the  Council  find  a 
proposal  inconsistent,  Bonneville  can 
acquire  the  major  resource  only  after 
receiving  approval  from  the  Congress. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Crow,  Director  of  Public  Affairs, 
Northwest  Power  Planning  Council,  851 
SW.  Sixth  Avenue,  suite  1100,  Portland, 
Oregon  97204-1348;  (503)  222-5161,  or 
(toll-free)  1-800-222-3355. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  Statutory 

Under  section  6(c)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  16  U.S.C.  839-839h 
(Supp.  V  1981)  (Act),  the  Administrator 
of  the  Bonneville  Power  Administration 
is  directed  to  conduct  a  pubUc  hearing: 

[FJor  each  proposal  under  subsection  (a), 
(h).  (0.  (h)  or  (1)  of  this  section  to  acquire  a 
major  resource,  to  Implement  a  conservation 
measure  which  will  conserve  an  amount  of 
electric  power  equivalent  to  that  of  a  major 
resource,  to  pay  or  reimburse  Investigation 
and  pro-construction  expenses  of  the 
sponsors  of  a  major  resource,  or  to  grant 
billing  credits  or  services  involving  a  major 
resource  *  •  •. 

This  hearing  must  develop  an  adequate 
record  to  assist  in  evaluating  the 
proposal  so  that  the  Administrator  may 
make  a  finding,  among  others,  that  a 
proposal  is  either  consistent  or 
inconsistent  with  the  Cotuicil's 
Northwest  Conservation  and  Electric 
Power  Plan.  Once  the  Administrator's 
determination  is  sent  to  the  Coimcil,  the 
Council  may  then  make  its  own 
determination  that  the  Administrator's 
proposal  is  consistent  or  inconsistent 
with  the  plan.  If  either  Bonneville  or  the 
Council  finds  a  proposal  inconsistent 
with  the  plan,  the  Administrator  may 
not  implement  the  proposal  without 
receiving  authorization  for  expenditure 
of  funds  by  an  Act  of  Congress. 
This  statement  announces  the 
Council's  policy  toward  implementation 
of  its  responsibilities  under  section  6(c) 
of  the  Northwest  Power  Act.  It 
announces  a  final  policy,  but  one  that  is 
intended  to  be  subject  to  revision  as 
experience  is  gained  with  the  section 
6(c)  process.  This  statement  is  not 
intended  to  change  the  meaning  of  any 
part  of  the  Northwest  Power  Act. 

B.  Scope  of  Policy  Statement 

This  policy  statement  covers  all  the 
activities  made  subject  to  review  under 
the  Act:  A  Bonneville  proposal  to 
acquire  a  major  resource,  a  Bonneville 
proposal  to  implement  a  conservation 
measure  that  will  conserve  an  amoimt  of 
electric  power  equivalent  to  that  of  a 
major  resource,  a  Bonneville  proposal  to 
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pay  or  reimburse  investigation  and 
preconstruction  expenses  of  the 
sponsors  of  a  major  resource  or  a 
Bonneville  proposal  to  grant  billing 
credits  or  services  involving  a  major 
resource. 

The  Council  understands  that 
Bonneville  will  review  for  consistency 
with  the  Power  Plan  proposed  payment 
of  investigation  and  preconstruction 
expenses  for  those  major  resources 
identified  in  its  Resource  Program. 
Resources  in  the  Resource  Program  will 
be  generally  described  by  teclmologies, 
fuel  types,  size  ranges,  total  numbers  of 
megawatts,  approximate  costs, 
environmental  characteristics,  and 
general  geographic  locations.  This 
description  should  allow  a  meaningful 
determination  of  consistency  for 
payment  of  investigation  and 
preconstruction  expenses. 

If  Bonneville  proposes  to  reimburse 
investigation  and  preconstruction 
expenses  under  the  special 
circumstances  set  forth  in  section  6(f), 
the  Council  understands  that  Bonneville 
will  apply  the  probable  consistency 
standarid  called  for  under  section 
6(c)(1)(D). 

The  Council  understands  that  if 
Bonneville  offers  biUing  credits,  the 
section  6(c)  determination  will  not  be 
made  at  the  time  the  Billing  Credits 
Solicitation  is  published.  If,  however,  a 
major  resource  is  offered  to  Bonneville 
as  a  result  of  the  solicitation,  and  the 
Administrator  proposes  to  pay  a  billing 
credit  for  that  resource,  the 
Administrator  will  first  undertake  the 
required  section  6(c)  review. 

The  Council  is  not  determining  any 
issue  related  to  the  consistency  required 
pursuant  to  section  4(h)(10)(A)  or  any 
other  provision  of  the  Act. 

C.  Finality  of  Policy  Statement 

The  Council  recognizes  that  this 
poUcy  statement  is  final  for  purposes  of 
judicial  review  under  section  9(e)(5)  of 
the  Northwest  Power  Act,  or  other 
applicable  laws. 

Given  the  necessarily  preliminary 
level  of  current  understanding  of  the 
types  of  resource  acquisitions  that  may 
require  review  pursuant  to  section  6(c), 
the  Council  will,  at  least  every  five 
years,  initiate  a  public  policymaking 
concerning  the  section  6(c)  consistency 
criterion  in  order  to  evaluate  evolving 
understandings  of  resource  acquisitions 
and  to  assess  the  need  for  changes  in 
interpretation.  The  Council  understands 
that  Bonneville  also  will  initiate  such  a 
process  concerning  Bonneville's 
responsibilities  under  section  6(c), 
including  threshold,  process  and 
consistency  criterion,  for  the  same 
purposes.  The  result  of  such  public 


policymaking  by  the  Council  and 
Bonneville  will  be  final  actions  for 
purposes  of  judicial  review  imder 
section  9(e)(5)  of  the  Northwest  Power 
Act,  or  other  apphcable  laws. 

II.  Statement  of  Council  PoUcy 

A.  Council  Consistency  Determination 
Process 

If  the  Council  elects,  pursuant  to 
section  6(c)(2),  to  review  a  Bonneville 
proposal  under  section  6(c)(1)  for 
consistency  with  the  Northwest 
Conservation  and  Electric  Power  Plan,  it 
will  do  so  by  a  majority  vote  of  all  the 
members  within  sixty  days  of  receiving 
the  Administrator's  determination  made 
pursuant  to  section  6(c)(1).  In  order  to 
inform  itself  with  respect  to 
Bonneville's  proposal,  the  Council  may 
attend  the  hearing  that  Bonneville  is 
required  to  conduct  pursuant  to  section 
6(c)(1)(B)  and  may  consider  the  record 
developed  by  the  Administrator  in  such 
proceeding.  If  the  Council  elects  to 
review,  it  will  also  conduct  its  own 
analysis  and  public  comment  process 
prior  to  reaching  its  determination. 

B.  Council  Consistency  Criterion 

If  the  Council  elects  to  review  a 
Bonneville  proposal  under  section 
6(c)(1)  for  consistency  with  the 
Northwest  Conservation  and  Electric 
Power  Plan,  it  will  employ  the  following 
standard: 

A  Bonneville  proposal  pursuant  to  section 
6(c)(1)  of  the  Northwest  Power  Act  shall  be 
found  consistent  with  the  Northwest 
Conservation  and  Electric  Power  Plan  if  it  is 
judged  to  be  so  structured  that  it  will  achieve 
substantially  the  goals  and  objectives  of  the 
plan  in  effect  at  the  time  the  proposal  is 
made. 

Decision  Document 

A.  Summary  of  Comment 

Very  little  public  comment  was 
received  on  the  proposed  amendments. 
In  a  letter  sent  jointly  to  the  Council  and 
Bonneville,  the  Public  Power  Council 
supported  the  proposed  changes.  PPC.  A 
member  of  the  public  questioned  the 
meaning  and  application  of  the 
"probable  consistency"  standard 
referenced  in  the  draft  amendments. 
BROWNE.  Bonneville's  staff  noted  that 
the  standard  for  review  of  proposed 
payment  of  investigation  and 
preconstruction  expenses  is  not 
"probable"  consistency.  BPA. 

B.  Discussion 

The  final  policy  has  been  modified  to 
reflect  the  fact  that  "probable 
consistency"  is  the  appropriate  standard 
for  review  under  the  exceptional 
circumstances  set  forth  in  the  Act  for 


the  reimbursement  of  investigation  and 
preconstruction  expenses. 

The  Council  and  Bonneville  have 
reviewed  each  other's  section  6(c) 
policy  statements  and  agree  that  those 
policies  and  supporting  documents  are 
reasonable. 

List  of  Abbreviations  ofCommentors 
Referred  to  in  Decision  Document 

PPC    Public    Power    Council 

BPA    Bonneville  Power  Administration 

BROWNE    Carolyn  Browne 

Edward  W.  ShaeU, 

Executive  Director. 

(FR  Doc.  93-8791  Filed  4-14-93;  8:45  ami 
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DEPARTMENT  OF  STATE 

[Public  Nottc*  1788] 

Advisory  Committee  to  the  United 
States  Section,  Inter-Anoerican  Tropical 
Tuna  Commission;  Notice  of  Change  In 
Meeting  Location 

This  notice  references  Public  Notice 
1780  published  in  the  March  25, 1993 
Federal  Register  (Vol.  58,  No.  56), 
announcing  a  partially  closed  meeting 
of  the  Advisory  Committee  to  the 
United  States  Section  of  the  Inter- 
American  Tropical  Tuna  Association, 
which  will  meet  May  4, 1993. 

The  location  of  the  meeting  has  been 
changed  to  the  Southwest  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service  Conference  Room, 
8604  La  Jolla  Shores  Drive,  La  Jolla, 
California,  vice  the  Scripps  Institute  of 
Oceanography,  Martin  Johnson  House 
(T-29),  8602  La  Jolla  Shores  Drive,  La 
Jolla,  California. 

The  morning  session  of  the  meeting, 
which  will  beheld  from  9:30  a.m.  to  12 
noon,  is  open  to  the  public.  It  will 
address  the  1992  fishing  year,  the  status 
of  the  tuna  and  dolphin  stocks  of  the 
eastern  Pacific  Ocean,  and 
developments  affecting  the  fishery  since 
the  last  annual  meeting  of  the 
Commission. 

As  mentioned  in  the  previous  Federal 
Register  Notice,  the  Advisory 
Committee  will  also  meet  in  an 
afternoon  session  on  May  4, 1993.  This 
session  will  not  be  open  to  the  pubUc 
inasmuch  as  the  discussion  will  involve 
classified  matters  pertaining  to  the 
United  States  negotiating  position  to  be 
taken  at  the  Annual  Meeting  of  the 
Inter-American  Tropical  Tuna 
Commission  to  be  held  in  Port  Villa, 
Vanuatu,  June  8-10, 1993. 
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Dated:  April  7, 1993. 

Dvhd  A.  Cobon. 

Deputy  Assistant  Secntary,  Oceans  and 
Fisheries  Affairs. 

|FR  Doc  93-6861  Piled  4-14-93:  8:45  am] 

BlUJNa  OOOC  «710-0»-ll 

[PubMe  Notica  1790] 

Public  Information  Collection 
Requlrwnant  Submitted  to  0MB  for 
Roviaw 

AGENCY-  Department  of  State. 
ACTION:  The  Department  of  State  has 
submitted  the  fGllowing  public 
information  collection  requirement  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511. 

DATES:  The  Department  requested  OMB 
approval  by  April  9, 1993. 
SUMMARY:  Section  609  of  public  law 
101-162  ("section  609")  provides  that 
shrimp  harvested  with  technology  that 
may  adversely  affect  certain  sea  turtles 
may  not  be  imported  into  the  United 
States  unless  the  President  certifies  to 
Congress  by  May  1  each  year  that  the 
harvesting  nation  has  adopted  a 
regulatory  program  to  reduce  the 
incidental  capture  of  sea  turtles  in 
commercial  snrimp  trawl  fisheries 
comparable  to  the  program  in  effect  In 
the  United  States.  The  President  has 
delegated  the  authority  for  making  the 
certification  to  the  Department  of  State 
(Memorandum  of  December  19, 1990;  56 
FR  357,  January  4. 1991).  Revised 
guidelines  for  making  that  certification 
were  published  by  the  State  Department 
in  the  Federal  Register  on  February  18, 
1993  (58  FR  9015). 

On  May  1  of  this  year,  the  Department 
of  Slate  may  decide  not  to  certity  one  or 
more  of  the  foreign  countries  covered  by 
section  609,  on  grounds  that  they  have 
not  taken  action  consistent  with  that 
law.  If  the  Department  makes  such  a 
decision,  most  imports  of  shrimp  from 
such  countries  would  be  banned  from 
entry  into  the  United  States  as  of  that 
date. 

Section  609  did  not  intend,  however, 
that  such  a  ban  should  apply  to  all 
imports  of  shrimp.  In  particular,  any 
such  ban  should  not  apply  to:  (1) 
Harvested  shrimp  raised  in  an 
aquaculture  facility  from  a  country 
otherwise  under  embargo,  since  the 
har>^esting  of  such  shrimp  does  not  p)ose 
a  threat  to  sea  turt.les;  and  (2)  shrimp 
harvested  in  waters  beyond  the 
geo^phic  scope  of  section  609,  i.e., 
outside  the  Gulf  of  Mexico,  the 
Caribbean  or  the  western  Atlantic 
Ocean,  by  a  country  otherwise  under 
embargo. 


Accordingly,  and  anticipating  that  the 
Department  of  State  may  not  be  able  to 
certify  one  or  more  of  the  affected 
countries  by  May  1,  the  Department  of 
State  has  requested  OMB  clearance  and 
approval  of  a  form  that  would  be 
required  to  accompany  shipments  of 
shrimp  described  in  the  preceding 
paragraph  from  countries  otherwise 
subject  to  an  embargo  under  Section 
609.  The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 
1.  Type  of  request:  Nevf. 
Originating  Office:  Bureau  of  Oceans 
and  International  Environmental  and 
Scientific  Affairs. 
Title  of  information  collection: 
Requirement  for  Exporter's 
Declaration  and  Government 
Certification  to  Accompany  Certain 
Imports  of  Shrimp. 
Frequency:  On  occasion. 
Respondents:  Exporters  of  Shrimp  to  the 
United  States  from  countries  under 
any  embargo  on  shrimp  pursuant  to 
Section  609  of  Public  Law  101-162. 
Estimated  number  of  respondents:  20 
Average  number  of  responses  per 

respondent:  25 
Average  hours  per  response:  0.5 
Total  estimated  burden  hours:  250 

44  U.S.C.  3504(h)  does  not  apply,  as 
no  rulemaking  is  being  conducted  in 
connection  with  this  information 
collection. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  Gail  Cook  (202)  647-3538. 
Comments  and  questions  should  be 
directed  to  (OMB)  Jefferson  B.  Hill  (202) 
395-7340. 

Dated:  April  8, 1993. 
Jerome  F.  Tolson,  Jr., 

Acting  Assistant  Secretary  for 
Administration. 

IFR  Doc.  93-8862  Filed  4-14-93;  8:45  am] 
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DEPARTIWENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-93-17] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY;  Federal  Aviation 
Admini.stration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FA.\'s  rulemaking 
provisions  governing  the  application. 


processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  tliis 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  llie  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  infonnation  in  the  summary 
is  intended  to  affect  the  legal  status  of 
£iiiy  petition  or  its  final  disposition. 
DATES;  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  5. 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. ,  800 

Independence  Avenue  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  an  April  6, 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJtef  No.:  23921 

Petitioner:  Flight  Safety  International 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2);  61.56(b)(1);  61.57  (c)  and 
(d);  61.58  (c)(1)  and  (d);  61.63  (c)(2) 
and  (d)  (2)  and  (3);  61.67(d)(2); 
61.157(d)  (1)  and  (2)  and  (e)  (1)  and 
(2);  and  appendix  A  of  part  61 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  5317  by  revising 
Condition  6  to  allow  qualified  pilots 
who  hold  an  Airplane  Transport  Pilot 
certificate,  but  who  are  not  certified 
flight  instructors,  to  conduct  training 
and  checking  in  flight  simulators. 

Docitef  No:  25091 


Petitioner:  Allied-Signal  Aerospace 
Company 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)  (1)  and  (3) 

Description  of  Relief  Sought:  To  allow 
the  petitioner  to  be  eligible  for 
issuance  of  export  airworthiness 
approvals  for  Class  I,  n,  and  m 
products  under  Production  Certificate 
No.  413,  at  Rolls-Royce  Limited  in 
East  Kilbride,  Scotland. 

Docket  No.:  26378 

Petitioner  MTU  maintenance  GmbH 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(c) 

Description  of  Relief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
5337,  which  allows  MTU 
Maintenance  GmbH  (MTU-H) 
certification  privileges  as  an  FAA- 
approved  foreign  repair  station,  and 
allows  MTU-H  to  contract  out  the 
maintenance  and  repair  of  engine 
components  of  International  Aero 
Engines  AG  Model  V2500  turbine 
engines  to  facilities  that  are  not 
certificated  repair  stations,  U.S.- 
original  equipment  manufacturers,  or 
approved  manufacturing  licensees  for 
such  engines. 

Docket  No.:  271Q6 

Petitioner:  Mr.  B.J.  Schramm 

Sections  of  the  FAR  Affected:  14  CFR 
103.1 

Description  of  Relief  Sought:  To  allow  a 
370-pound  single  seat,  vertical  takeoff 
helicopter  with  a  fuel  capacity  of  12 
gallons  to  operate  as  an  ultralight 
vehicle. 

Dispositions  of  Petitions 

Docket  No.:  25625 

Petitioner:  Cochise  Community  College 

Sections  of  the  FAR  Affected:  14  CFR 
41,  appendix  H(3j(c)  (1)  and  (3) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5330,  which  allows  students  to  enroll 
in  the  ground  curriculum  of  Cochise 
Community  College's  Part  141  Flight 
Instructor-Airplane  Certification 
Course  prior  to  the  students' 
completing  the  flight  portion  of  the 
Commercial  Pi  lot- Airplane 
Certifies  tion/Instrument-Airplane 
Rating  Course.  Grant.  March  25,  1993. 
Exemption  No.  53 30 A 

Docket  No.:  26400 

Petitioner:  Air  Transport  Association  of 
America 

Sections  <^  the  FAR  Affected:  14  CFR 
121.314  and  135.169(d) 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5288  to  allow  additional  time  to 
comply  with  the  retrofit  of  Class  C 
and  D  cargo  compartment  liners. 
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specifically,  to  allow  time  to  permit 
modification  of  the  decompression 
panels  in  the  aft  cargo  compartment 
on  Airbus  Industrie  A300-600  and 
A310  airplanes.  Grant,  March  18, 
1993.  Exemption  No.  52880 

Docket  No.:  26870 

Petitioner:  Federal  Express  Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
121.61(c)(1) 

Description  of  Relief  Sought: 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Federal  Express 
Corporation  to  continue  operating  its 
Air  Operations  Division  with  the 
organizational  structure  which  has 
been  in  place  since  August  1990. 
Denial.  March  29. 1993.  Exemption 
No.  5625 

Docket  No.:  26976 

Petitioner:  United  States  Coast  Guard 

Sections  of  the  FAR  Affected:  14  CFR 
91.119(c) 

Description  of  Relief  Sought/ 
Disposition:  To  amend  Exemption  No. 
5614  to  allow  the  United  States  Coast 
Guard  to  conduct  operations  over 
other-than-congestwl  areas  at  an 
altitude  less  than  500  feet,  and  in  the 
case  of  operations  over  open  water  or 
sparsely  populated  areas,  at  a  distance 
closer  than  500  feet  to  any  person, 
vessel,  vehicle,  or  structure  for  the 
purpose  of  rescuing  and  aiding 
persons  and  protecting  and  saving 
property.  Grant.  March  30.  1993. 
Exemption  No.  561 4 A 

Docket  No.:  27051 

Petitioner:  Coastal  Air  Services,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.27(c)(2) 

Description  of  Relief  Sought/ 
Disposition:To  permit  Coastal  Air 
Services,  Inc.,  to  reapply  for  a 
provisional  pilot  school  certificate 
less  than  180  days  after  the  date  of  the 
expiration  of  its  previous  certificate. 
Grant.  March  29,  1993.  Exemption 
No.  5626 

Docket  No.:  27069 

Petitioner:  Florida  Institute  of 
Technology 

Sections  of  the  FAR  Affected:  14  CFR 
141.65 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Florida 
Institute  of  Technology  to  recommend 
graduates  of  its  flight  instructor 
certification  courses  for  flight 
instructor  certificates  (with  the 
associated  ratings)  vnthout  having  to 
take  the  Federal  Aviation 
Administration  practical  test.  Grant. 
March  25.  1993,  Exemption  No.  5624 

Docket  No.:  27119 

Petitioner:  USAir 

Sections  of  the  FAR  Affected:  14  CFR 
121.314 


Description  of  Relief  Sought/ 
Disposition:  To  extend  oy  90  days  the 
terms  of  Exemption  No.  5288,  which 
was  granted  to  ATA  member  airlines 
and  which  expires  March  20, 1993. 
The  extension  would  permit  USAir 
additional  time  to  comply  with 
certain  mandated  cargo  compartment 
modifications  on  ten  Boeing  Model 
757  airplanes.  Partial  Grant.  March 
18.  1993.  Exemption  No.  5620 

Docket  No.:  27155 

Petitioner:  Saab  Aircraft  AB 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)(2)  and  25.562(c)(5) 

Description  of  Relief  Sought/ 
Disposition:  To  allow,  for  the  Saab 
2000  airplane,  relief  from  the  HIC 
requirements  for  front  row  passenger 
seats,  and  from  the  floor  deformation 
requirements  for  cockpit  seats.  The 
petition  for  this  exemption  was 
published  under  Docket  No.  27109 
(58  FR  6428).  The  correct  Docket  No, 
is  27155.  Partial  Grant.  March  24. 
1993.  Exemption  No.  5623 

Docket  No:  27209 

Petitioner:  Starwood  Homeowners 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
139.311(b)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Aspen-Pitkin 
County  Airport  to  operate  without  an 
airport  beacon.  Denial.  March  23, 
1993,  Exemption  No.  5621 

Docket  No.:  27215 

Petitioner:  Boeing  Commercial  Airplane 
Group 

Sections  of  the  FAR  Affected:  14  CFR 
121.314 

Description  of  Relief  Sought/ 
Disposition:  To  allow  all  affected 
operators  an  exemption  from  the 
cargo  compartment  liner  requirements 
of  §121. 314  regarding  fireworthiness. 
Partial  Grant.  March  18.  1993. 
Exemption  No.  5619 

[FR  Doc.  93-8538  Filed  4-14-93;  8:45  am] 
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Aviation  Security  Advisory  Committee; 
IMeetJng 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  Aviation  Security 
Advisor)'  Committee  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held  May 
11,  1993,  from  0  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  MacCracken  Room,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SVV..  Washington.  DC. 
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FOR  njRTMER  INFORMATION  CONTACT: 

The  Office  of  the  Aasistant 
Administrator  for  Qvil  Aviation 
Security,  ACS,  BOO  Independence 
Avenue.  SW.,  Washington.  DC  20591. 
telephone  202-267-7451. 
SUPPLaiENTARY  MFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
May  11. 1993.  in  the  MacCracken  Room. 
Federal  Advisory  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  The  agenda  for  the 
meeting  will  include  reports  firom  the 
Airport  Construction  Guidelines  Task 
Force,  the  Transient  Airline  Employee 
Access  Working  Group  and  the  Jetway 
Bridge  Emergency  Egress  Working 
Group.  Additional  topics  will  include 
Explosives  Detection  Systems 
Certification  Criteria  and  Unescorted 
Access  Privileged  Rulemaking. 
Attendance  at  the  May  11, 1993. 
meeting  is  open  to  the  public  but 
limited  to  space  available.  Members  of 
the  public  may  address  the  committee 
only  with  the  written  permission  of  the 
chair,  which  should  be  arranged  in 
advance.  The  chair  may  entertain  public 
comment  if.  in  its  judgment,  doing  so 
will  not  be  disrupt  the  orderly  progress 
of  the  meeting  and  will  not  be  unfair  to 
any  person.  Members  of  the  public  are 
welcome  to  present  written  material  to 
the  committee  at  any  time. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
Office  of  the  Assistant  Administrator  for 
Civil  Aviation  Security,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone  202- 
267-7451. 
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Issued  In  Washington.  DC  on  April  8, 1993. 
OX.  Sta«le, 

Assistant  Administrator  for  Civil  Aviation 
Security. 

[FR  Doc.  93-^843  Filed  4-14-93;  8:45  am) 
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Federal  Railroad  Administration 

Northeast  Corridor  Safety  Committee; 
Public  Meeting 

Pursuant  to  section  11  of  the  Rail 
Safety  Improvement  Act  of  1988  (Pub.  L. 
100-342),  notice  is  hereby  given  that  a 
public  meeting  of  the  Northeast  Corridor 
Safety  Committee  will  be  held  on  April 
29. 1993,  at  10  a.m.  in  room  8236  of  the 
Nassif  Building,  400  Seventh  Street. 
SW..  Washington,  DC  20590. 

This  meeting  is  called  for  the  purpose 
of  providing  counsel  and  advice  to  the 
Department  of  Transportation  on  safety 


improvements  on  the  main  line  of  the 
Northeast  Corridor  (NEC).  Topics  on  the 
agenda  will  include:  A  review  of  the 
European  equipment  test  program;  the 
status  of  signal  and  train  control 
systems;  the  electrification  of  the  NEC 
main  line  fi-om  New  Haven  to  Boston; 
an  update  on  FRA's  implementation  of 
the  Hollings-Danforth  alcohol/drug 
testing  program;  and  other  concerns  of 
the  members. 

Lssued  in  Washington,  DC  on  April  8, 1993. 
S.  Mark  Lindaey, 
Acting  Administrator. 
[FR  Doc.  93-«769  Filed  4-14-93;  8:45  am) 

BNJJNO  COOC  4910-M-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

April  9, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirenjent(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171,  Treas\u7  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Departmental  Oflfices 

OMB  Number:  1505-0107 
Form  Number:  None 
Type  of  Review:  Extension 
Title:  Reflation  on  Agency-  Protests 
Description:  Information  is  requested  of 
contractors  so  that  the  Government 
will  be  able  to  evaluate  protests 
effectively  and  provide  prompt 
resolution  of  issues  in  dispute  when 
contractors  file  agency-level  protests. 
Respondents:  Businesses  or  other  for- 

Erofit,  Non-profit  institutions.  Small 
usinesses  or  organizations 
Estimated  Number  of  Respondents:  17 
Estimated  Burden  Hours  Per  Response: 

2  hours 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  34 

hours 
Qearance  Officer:  Lois  K.  Holland,  (202) 

622-1563.  Departmental  Offices. 

Room  3171,  Treasury  Annex.  1500 

Pennsylvania  Avenue,  NW., 

Washington,  DC  20220. 
OMB  Reviewer  Milo  Sunderhauf,  (202) 

395-6880,  Office  of  Management  and 


Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Uis  K.  Holland, 

Departmental  Reports,  Management  Officer 
(FR  Doc.  93-8832  Filed  4-14-93;  8:45  am] 

BILUNQ  COOC  M10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 


April  9.  1993. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0048 

Form  Number:  None 

Type  of  Review:  Extension 

Title:  Minority  Bank  Deposit  Program- 
Certification  Form  for  Admission 

Description:  The  increased  interest  of 
financial  institutions  to  participate  in 
the  Minority  Bank  Deposit  Program, 
answers  the  needs  of  fiiese  financial 
institutions  to  certify  for  admission 
into  the  Program  which  is  provided 
by  this  form. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  170 

Estimated  Burden  Hours  Per  Response: 
30  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  85 
hours 

Clearance  Officer:  Jacqueline  R.  Perry, 
(301)  344^577,  Financial 
Management  Service,  3361-L  75th 
Avenue,  Landover,  MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  IDC 
20503. 

Lois  K.  Holland. 

Departmental  Beporls  Management  Officer. 

(FR  Doc.  93-«833  Filed  4-14-93;  8:45  amj 
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TrMtury  Advltory  Commltte*  on 
ComnfMitiid  Op«ratk>nt  of  the  U.S. 
Customs  Servios;  Meeting 

AGENCY:  Department  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  announces  the 
date,  time  and  location  of  the  next 
meeting  of  the  Treasury  Advisory 
Committee  on  Commercial  Operations 
of  the  U.S.  Customs  Service. 
DATES:  The  next  meeting  of  the  Treasury 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  April  30. 1993 
at  9:30  a.m.  at  the  law  offices  of  Graham 
and  James,  Seventh  Floor,  2000  M 
Street,  NW.,  Washington.  DC.  A 
receptionist  may  be  reached  at  (202) 
463-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  O'Connell,  Director,  Office  of 
Tariff  and  Trade  Affairs,  Office  of  the 
Assistant  Secretary  (Enforcement),  room 
4004,  Department  of  the  Treasury.  1500 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220.  Tel.  (202)  622- 
0220. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  generally  meets  quarterly 
either  in  Washington  or  in  a  port  city. 
The  Committee  has  scheduled  this 
additional  meeting  for  the  express 
purpose  of  discussing  the  Fiscal  Year 
1994  Customs  Service  budget  and 
making  recommendations  regarding  the 
allocation  of  staff  and  resources.  The 
Committes  may  take  up  other  matters  of 
old  or  new  business  in  its  discretion. 

The  meeting  is  open  to  the  public.  In 
order  to  facilitate  access  to  the  meeting 
and  to  ensure  adequate  seating 
arrangements,  persons  other  than 
Committee  members  desiring  to  observe 
the  proceedings  should  notify  Ms. 
Theresa  Manning  at  (202)  622-0220  not 
later  tha:^  plose  of  business,  April  26, 
1993. 


■  than  close  of  1 
ted:  April  9, 199 


Dated:  April  9, 1993. 
John  P.  Siaipson, 

Acting  Assistant  Secretary  (Enforcement). 
(FR  Doc  93-8756  Filed  4-14-93;  8:45  am) 

BILUNO  COOe  4«10-2S-M 


Office  of  Thrift  Supervision 
[AC-14:  OTS  No.  5626] 

Piaistow  Co-Operstlve  Banit,  Pialstow, 
NH;  Final  Action;  Approval  of 
Voluntary  Supervisory  Conversion 
Application 

Notice  is  hereby  given  that,  on 
February  23, 1993,  the  Deputy  Director 
for  Washington  Operations  approved 
the  appUcation  of  Piaistow  Co-Operative 
Bank,  Piaistow,  New  Hampshire,  for 
permission  to  convert  to  the  stock  form 
of  organization,  in  a  voluntary 
supervisory  conversion  in  connection 
with  a  holding  company  application. 
Copies  of  the  appUcations  are  available 
for  inspection  at  the  Liformation 
Services  Division,  Office  of  Thrift 
Supervision,  1776  G  Street,  NW, 
Washington,  DC  20552,  and  the  Boston 
Area  Office,  Office  of  Thrift 
Supervision,  745  Atlantic  Avenue,  suite 
405,  Boston,  Massachusetts  02111. 

Dated:  April  9, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 
Corporate  Secretary. 

[FR  Doc.  93-8755  Filed  4-14-93;  8:45  am] 
WLUNO  cooc  irio-oi-M 


DEPARTMEFfT  OF  VETERANS 
AFFAIRS 

information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  Usls  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 


total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Ann 
Bickoff,  Veterans  Health  Administration 
(161B3),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420  (202)  535-7407. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Uckey. 
NEOB,  room  3002,  Washington.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  May  17. 1993. 

Dated:  March  22, 1993. 

By  direction  of  the  Secretary. 
Frank  E.  Lalley, 

Associate  Deputy  Assistant  Secretary  for 
Information,  Resources  Policies  and 
Oversight 

New  Collection 

1.  Persian  Gulf  War  Family  Support 
Program. 

2.  The  purpose  of  the  program  is  to 
determine  the  number,  ages,  gender, 
types  of  problems  encountered  by 
Persian  Gulf  veterans,  and  the  number 
and  types  of  counseling  sessions 
provided  through  VA  or  contract 
counseling  providers.  The  information 
will  be  used  to  assess  results  of  services 
provided. 

3.  Individuals  or  households. 

4.  30.000  hours. 

5.  60  minutes. 

6.  On  occasion. 

7.  10.000  respondents. 

[FR  Doc.  93-8784  Filed  4-14-93;  8:45  ami 
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Sunshine  Act  Meetings 


Federal  Register 
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Thte  ••ctJoo  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  In  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Thursday.  April  8, 1993 

at  11:30  a.m. 

PLACE:  999  E  Street,  NW..  WashinRton, 
DC. 

STATUS:  This  meeting  was  closed  to  the 

public  pursuant  to  11  CFR  §§2.5  and 

2.7(dKl). 

MATTER  TO  BE  DtSCUSSEO: 

Audit  was  discussed  pursuant  to  Title  26, 
U.S.C 

DATE  AND  TIME:  Tuesday,  April  20.  1993 

at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  WashinRton, 

DC 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

fTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.C 
S437g,  8438(t).  and  Title  26.  U.S.C 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

DATE  AND  TIME:  Thursday.  April  22, 1993 
at  2:00  p.m. 

PLACE:  999  E  Street,  NW..  Washington. 
DC  (Ninth  Hoor) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

HEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Advisory  Opinion  1993-4:  David  Syme  of 
Christopher  Cox  Congressional  Committee. 

Advisory  Opinion  1993-6:  J.  Breck 
Tostovin  of  Citizens  for  Congressman 
Panetta. 

Report  from  FEC  Reports  Analysis 
Division. 

Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland.  Press  Officer. 

Telephone:  (202)  219-4155. 

Deloret  Hardy. 

Administrative  Assistant. 

IFR  Doc.  93-8947  Filed  4-13-93;  12:45  pm) 

BH.UNO  CODE  fTIS-OI-M 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  10:00  a.m.,  Tuesday,  April 
13, 1993. 

CHANGES  IN  THE  MEETING:  One  of  the 
items  announced  for  inclusion  at  this 
meeting  was  consideration  of  any 
agenda  items  carried  forward  from  a 
previous  meeting;  the  following  such 
closed  item(s)  was  added: 

Proposals  relating  to  the  Federal  Reserve's 
ethics  program.  (This  matter  was  previously 
announced  for  a  closed  Board  meeting  on 
April  12, 1993.) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204. 

Date:  April  13. 1993. 
JennifiBr  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[PR  Doc.  93-8992  Filed  4-13-93;  2:29  pm) 

BILUNG  CODE  «21fr-01-M 


UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

TIME  AND  DATE:  April  22, 1993  at  9:00 
a.m. 

PLACE:  Room  101.  500  E  Street  SW.. 
Washington.  DC  20436. 
STATUS:  Open  to  the  public. 

1.  Agenda  for  future  meetings. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-556  (Final)  (DRAMs  of 
One  Megabit  and  Above  from  Korea) — 
briefing  and  vote. 

5.  Inv.  No.  731-TA-*22  (Final)  (Dry  Film 
Photoresist  from  Japan)— briefing  and  vote. 

6.  Outstanding  action  jacket  requests: 

1.  ID-93-003,  Report  in  Inv.  No.  332-335, 
Dry  Peas  and  Lentils:  Conditions  of 
Competition  Between  the  United  States  and 
Canada  in  Third-Country  Markets. 

2.  GC-93-039,  Remand  determination  of 
EC  Rod  from  Venezuela  and  Appeal  of  the 
QT  decision. 

7.  Any  items  left  over  frDm  previous 
agenda. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos,  Acting  Secretary,  (202) 
205-2000. 

Issued:  April  12, 1993. 
Paul  R.  Bardos. 
Acting  Secretary. 

[FR  Doc.  93-8921  Filed  4-13-93;  9:18  am) 
nUJNO  COOE  7020-oa-r 


PLACE:  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland,  20815. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 
the  agenda  for  the  open  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Conmiission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Chief  of  Staff,  Case 
Operations,  and  Administrative  Sections. 

3.  Discussion  of  Habitual  Offender  Task 
Force  Report. 

4.  Task  Force  Community  Corrections 
Program  Report. 

5.  "Overview  of  Management  Controls" 
Presentation. 

6.  "The  Bureau  of  Prisons  and  U.S. 
Probation  Service  Comprehensive  Sanctions 
Centers"  Presentation. 

7.  Enhanced  Supervision  Report. 

8.  Discussion  of  Interpretative  Rule  on 
Transfer  Treaty  Prisoners. 

9.  Discussion  of  the  Paroling  Policy  with 
Respect  to  First  Degree  Murder  Cases. 

AGENCY  CONTACT:  Tom  Kowalski,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  April  13, 1993. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  93-8986  Filed  4-13-93;  2:25  pm) 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  58  FR  18302,  April  8, 

1993. 


DEPARTMENT  OF  JUSTICE 
UNITED  STATES  PAROLE  COMMISSION 
TIME  AND  DATE:  9  a.m..  Tuesday.  April 
20.  1993. 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

DATE  AND  TIME:  Monday.  April  19,  1993, 
9:30  a.m. 

PLACE:  5550  Friendship  Boulevard. 
Chevy  Chase.  Maryland  20815. 

STATUS:  Closed— Meeting. 

MATTERS  CONSIDERED:  The  following 
matters  will  be  considered  during  the 
closed  portion  of  the  Commission's 
Business  Meeting: 

(1)  Appeals  to  the  Commission  involving 
thirteen  cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference  under 
28  CFR  2.27.  These  cases  were  originally 
beard  by  an  examiner  panel  wherein  inmates 
of  Federal  prisons  have  applied  for  parole  or 
are  contesting  revocation  of  parole  or 
mandatory  release. 

(2)  Approval  of  Parole  Hearing  Examiner 
Appointments. 

AGENCY  CONTACT:  Jeffrey  Kostbar.  Case 
Analyst.  National  Appeals  Board, 
United  States  Parole  Commission.  (301) 
492-5968. 
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Date:  April  12, 1993. 
Michael  A.  Stovor. 

Genera]  Counsel,  U.S.  Parole  Commission. 
IFR  Doc  93-8987  Filed  4-13-93;  2:25  pml 
MLUNQ  coot  441»-01-M 

STATE  JUSTICE  iNSTHVTE 

TIME  AND  DATE:  9:00  a.m.  to  5:00  p.m., 
April  23, 1993;  9:00  a.m.  to  1:00  p.m., 
April  24, 1993. 

PLACE:  Historic  Inns  of  Annapolis,  16 
Church  Circle,  Annapolis,  Maryland 
21401. 


PubUc  Forum  to  be  held  Thursday, 
April  23, 1993  from  9  a.m.  to  12  noon 
in  the  Joint  Committee  Hearing  Room  in 
the  State  House. 

STATUS:  The  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED:  Internal 
Institute  business  and  funding  requests. 

PORTIONS  OPEN  TO  THE  PUBUC:  Business 
meeting  (except  as  noted  below)  and 
pubUc  forum  on  issues  facing  the 
Maryland  courts. 


PORTIONS  CLOSED  TO  THE  PUBUC:  Internal 
personnel  discussions. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  I.  Tevelin,  Executive  Director, 
State  Justice  Institute,  1650  King  Street. 
Suite  600,  Alexandria,  Virginia  22314. 
(703)  684-6100. 
David  I.  Tevelin, 
Executive  Director. 
[PR  Doc.  93-8937  Filed  4-3-93;  10:32  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

O^ice  of  the  Secretary 

[Dock«t  Number  N-93-3603;  FR-350&-H-01 

Statutorily  Mandated  Designation  of 
Qualified  Census  Tracts  and  Difficult 
Development  Areas  for  Section  42  of 
the  internal  Revenue  Code  of  1986 

AGE><CY:  Office  of  the  Secretary,  «UD. 
ACTION:  Notice. 

SUMMARY:  This  document  provides 
revised  designations  of  "Qualified 
Census  Tracts"  and  "Difficult 
Development  Areas"  for  purposes  of  the 
Low-Income  Housing  Tax  Credit 
("LIHTC  ■)  under  the  Internal  Revenue 
Code,  and  provides  the  metliodology 
used  by  the  United  States  Department  of 
Housing  and  Urban  Development 
("HUD).  The  new  Qualified  Census 
Tract  designations  are  based  on  1990 
census  data.  The  new  Difficult 
Development  Areas  are  based  on  FY 
1992  Fair  Market  Rents  ("FMRs").  FY 
1992  income  limits  and  1980  census 
population  counts,  as  explained  below. 
EFFECTIVE  DATE:  April  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Gross,  Senior  Tax  Attorney, 
Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW.. 
Washington,  DC  20410,  telephone  (202) 
70&-3260,  or  John  P.  Ross,  Director, 
Division  of  Economic  Development  and 
Public  Finance,  Office  of  Policy 
Development  and  Research.  Department 
of  Housing  and  Urban  Development, 
4:,1  Seventh  Street.  SW.,  Washington, 
DC  20410,  telephone  (202)  70a-G426.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
fiJOO.  (These  are  not  toll-free  telephone 
numbers.) 

SUPPLEMENTARY  INFORMATION: 

Background 

The  lis.  Treasury  Department  and  its 
Inlemal  Revenue  Senice  are  authorized 
to  ir.ierpret  and  enforce  the  provisions 
of  the  Intei-nai  Revenue  Code  of  193G 
(ihe  "Code"),  including  the  Low-Incomfc 
h'ousing  Tax  Credit  ("LIHTC")  found  at 
se.jtjon  42  of  the  Code,  as  enacted  by  the 
Tux  Reform  Act  of  198R  (Pub.  L.  99- 
514),  and  amended  by  the  Technical 
and  Miscelleneous  Revenue  Act  of  1988 
(Pub.  L.  lorj-647),  the  O.mnibus  Budget 
Koconciliation  Act  of  1989  (Pub.  L.  101 
219).  and  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
=508).  The  Secretar>'  of  HUD  is  required 
lo  designate  Qualified  Census  Tracts 


and  Difficult  Development  Areas  under 
section  42(d)(5)(C)  of  the  Code. 

In  order  to  assist  in  understanding 
HUD's  mandated  designation  of 
Qualified  Census  Tracts  and  DifBcult 
Development  Areas  for  use  in 
administering  section  42  of  the  Code,  a 
summary  of  section  42  is  provided.  The 
following  summary  does  not  purport  to 
bind  the  Treasur>-  or  the  IRS  in  any  way. 
nor  does  it  purport  to  bind  HUD,  since 
HUD  has  no  authority  lo  interpret  or 
administer  the  Code,  except  in  those 
instances  where  it  has  a  specific 
delegation. 

Summary  of  Low  Income  Housing  Tax 
Credit 

The  LIHTC  is  a  tax  incentive  intended 
to  increase  the  availability  of  low- 
income  housing.  Section  42  provides  an 
income  tax  credit  to  owners  of  newriy 
constructed  or  substantially 
rehabilitated  low-income  rental  housing 
projects.  The  dollar  amount  of  the 
LIHTC  available  for  allocation  by  each 
state  (the  "credit  ceiling")  is  limited  by 
population.  Each  state  is  allocated  credit 
based  on  $1.25  per  resident.  Also,  states 
may  carry  forward  unused  or  returned 
credit  for  one  year;  if  not  used  by  then, 
credit  goes  into  a  national  pool  to  be 
allocated  to  states  as  additional  credit 
ceiling.  State  and  local  housing  agencies 
allocate  the  state's  credit  ceiling  among 
low  income  housing  building  owners 


applying  for  the  credit. 

The  credit  is  based  on  the  cost  of 
units  placed  in  service  as  low-income 
units  under  certain  minimum 
occupaniTy  and  maximum  rent  criteria. 
In  general,  a  building  m.ust  meet  one  of 
two  thresholds  to  be  eligible  for  the 
UHTC:  Either  20%  of  units  must  be 
rent-restricted  and  occupied  by  tenants 
with  incomes  no  higher  than  50%  of  the 
Area  Median  Gross  Income  ("AMGI"). 
or  40%  of  units  must  be  rent-restricted 
and  occupied  by  tenants  with  incomes 
no  higher  than  60%  of  AMGI.  The  term 
"rent-restricted"  means  that  gross  rent, 
including  an  allowance  for  utilities, 
cannot  exceed  30%  of  the  tenant's 
imputed  income  limitation  (i.e.,  50%  or 
60%  of  AMGI).  The  rental  restricnions 
remain  in  effect  for  at  least  15  years,  and 
building  owners  are  requi.-od  to  enter 
into  agreements  to  maintain  the  low- 
income  character  of  the  building  for  an 
additional  15  years. 

T!;e  LIHTC  reduces  incom.e  tax 
liability  dollar-fcr-doHar.  The  credit  is 
taken  annually  for  a  term  often  years, 
and  is  intended  to  yield  a  present  value 
of  either  (1)  70  percent  of  the  "qualified 
basis"  for  new  construction  or 
substantial  rehabilitation  expenditures 
that  are  not  federally  subsidized  or 
financed  with  tax-exempt  bonds;  or  (2) 


30  percent  of  the  qualified  basis  for  the 
acquisition  of  existing  projects  or 
projects  involving  federal  subsidies  or 
financing  with  tax-exempt  bonds.  The 
actual  credit  rates  wore  fixed  at  9 
percent  (70  percent  present  value)  and 
4  percent  (30  percent  present  value)  for 
1987,  and  are  adjusted  monthly  for 
projects  placed  in  service  after  1987 
under  procedures  specified  in  section 
42.  Individuals  can  use  the  credit  up  to 
a  deduction  equivalent  of  $25,000.  This 
equals  $7,000  at  the  28%  rate. 
Individuals  cannot  use  the  credit  against 
the  alternative  minimum  tax. 
Corporations,  other  than  S  or 
professional  service  corporations,  can 
use  the  credit  against  ordinary  income 
tax.  They  cannot  use  the  credit  against 
the  alternative  minimum  tax.  These 
corporations  can  also  use  the  losses 
from  the  project. 

The  qualified  basis  represents  a 
fraction  of  the  "eligible  basis."  based  on 
the  number  of  low-income  units  in  the 
building  as  a  percentage  of  the  total 
number  of  units,  or  based  on  the  floor 
space  of  low-income  units  as  a 
percentage  of  the  total  floor  space  in  the 
building.  The  eligible  basis  is  the 
adju.sted  basis  of  the  building  incurred 
by  the  close  of  the  year  the  building  is 
placed  in  service,  or  at  the  election  of 
the  taxpayer,  the  close  of  the  year 
following  the  year  the  building  is  placed 
in  service.  In  the  case  of  buildings 
located  in  designated  Qualified  Census 
Tracts  or  designated  Difficult 
Development  Areas,  eligible  basis  is 
increased  by  up  to  130%  of  what  it 
would  otherwise  be.  This  means  that  the 
available  credit  will  also  be  increased  by 
up  to  30%;  if  the  70%  credit  is 
available,  it  will  effectively  be  increased 
to  as  much  as  91%. 

Under  section  42(d)(5)(C)  of  the  Code, 
a  Qualified  Census  Tract  is  any  census 
tract  (or  equivalent  geographic  area 
defined  by  the  Bureau  of  the  Census)  in 
which  at  least  50%  of  households  have 
an  inco.me  less  than  60%  of  the  AMGI. 
There  is  a  limit  on  the  number  of 
Qualified  Census  Tracts  in  any 
Metropolitan  Statistical  Area  ("MSA") 
of  Primary  Metropolitan  Statistical  Area 
{ "PMSA")  that  may  be  designated  to 
receive  an  increase  in  eligible  basis:  all 
of  the  designated  census  tracts  within  a 
given  MSA/PMSA  may  not.  together, 
contain  more  than  20%  of  the  total 
population  of  the  MSA/PMSA.  For 
purposes  of  this  program,  all  non- 
metropolitan  areas  in  a  state  are  treated 
as  if  they  constituted  a  single 
matropoiitan  area. 

Section  42  defines  a  Difficult 
Development  Area  as  any  area 
designated  by  the  Secretary  of  HUT)  as 
an  area  that  has  high  construction,  land. 
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and  utility  costs  relative  to  the  AMGI. 
Again,  limits  apply.  All  designated 
Difficult  Development  Areas  in  MSAs/ 
PMSAs  may  not  contain  more  than  20% 
of  the  aggregate  population  of  all  MSAs/ 
PMSAs.  and  all  designated  areas  not  in 
metropolitan  areas  may  not  contain 
more  than  20%  of  the  aggregate 
population  of  the  non-metropolitan 
counties. 

An  amendment  to  section  42  made  by 
section  11701(a)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
specifies  that  the  income  test  for 
designation  of  Qualified  Census  Tracts 
shall  be  based  on  the  most  recent  census 
data.  This  provision,  and  the  cun-ent 
availability  of  1990  census  data  for  use 
in  designating  Qualified  Census  Tracts, 
necessitate  this  notice. 

Explanation  of  HUD  Designation 
Methodology 

A.  Qualified  Census  Tracts 

In  developing  this  revised  Ust  of 
UHTC  Qualified  Census  Tracts.  HUD 
used  1990  Census  data  and  the  MSA/ 
PMSA  definitions  established  by  the 
Office  of  Management  and  Budget  that 
applied  immediately  prior  to  December 
31.  1992.  (The  latest  MSA/PMSA 
definitions,  effective  as  of  December  31, 
1992,  were  not  used,  because  use  of  the 
new  definitions  would  have  delayed 
this  Notice  by  at  least  six  months.) 
Beginning  with  the  1990  census,  tract- 
level  data  ere  available  for  the  entire 
country.  Generally,  in  metropolitan 
areas  these  geographic  divisions  are 
called  census  tracts,  while  in  most  non- 
metropolitan  areas  the  equivalent 
nomenclature  is  Block  Numbering  Area 
("BNA").  BNAs  are  treated  as  census 
tracts  for  the  purposes  of  this  Notice. 

The  UHTC  Qualified  Census  Tracts 
were  determined  as  follows: 

1.  A  census  tract  must  have  50%  of 
its  households  with  incomes  below  60% 
of  the  AMGI  to  be  eligible.  HUD  has 
defined  60%  of /UvlGI  income  as  120% 
of  HUD's  Very  Lew  Income  Limits 
("VLIL").  The  VLIL  are  based  on  50%  of 
area  median  family  income  adjusted  for 
high  costs  and  low  income  areas.  The 
1992  income  estimates  were  then 
deflated  to  1989  dollars  so  they  would 
match  the  1980  Census  income  data. 

2.  For  each  census  tract,  the 
percentage  of  households  below  the 
60%  income  standard  was  determined 
by:  (a)  Calculating  the  average 
household  size  of  the  census  tract;  (b) 
applying  the  income  standards  after 
adjusting  it  to  match  the  average 
household  size;  and  (cj  calculating  the 
number  of  households  with  incomes 
below  the  income  standard. 


3.  Qualified  Census  Tracts  are  those 
in  which  50%  or  more  of  the 
households  are  income-eligible  and  the 
population  of  all  census  tracts  that 
satisfy  this  criterion  does  not  exceed 
20%  of  the  total  population  of  the  area. 

4.  In  areas  where  more  than  20%  of 
the  population  qualifies,  census  tracts 
are  ordered,  firom  the  highest  percentage 
of  eligible  households  to  the  lowest. 
Starting  with  the  highest  percentage, 
census  tracts  are  included  until  the  20% 
limit  is  exceeded.  If  a  census  tract  is 
excluded  because  it  raises  the 
percentage  above  20%,  then  subsequent 
census  tracts  are  considered  to 
determine  if  a  census  tract  with  a 
smaller  population  could  be  included 
without  exceeding  the  20%  limit. 

B.  Difficult  Development  Areas 

In  developing  the  list  of  difficult 
Development  Areas,  HUD  compared 
incomes  with  housing  costs.  HUD  u.sed 
1990  Census  data  and  the  MSA/PMSA 
definitions  established  by  the  Office  of 
Management  and  Budget  that  applied 
immediately  prior  to  the  December  31, 
1992.  (The  latest  MSA/PMSA 
definitions,  effective  as  of  December  3, 
1992,  were  not  used,  because  use  of  the 
new  definitions  would  have  delayed 
this  Notice  at  least  six  months.)  The 
basis  for  these  comparisons  was  the 
HUD  income  limits  and  Fair  Market 
Rents  (FMRs)  used  for  the  section  8 
Housing  Assistance  Payments  Program. 
The  procedure  used  in  making  the.se 
calculations  follows: 

1.  For  each  MSA/PMSA  and  each 
nonmetropolitan  county,  a  ratio  was 
calculated.  This  calculation  used  the  FY 
1992  two-bedroom  FMR  and  the  FY 
1992  four-person  income  limit  for  Very 
Low  Income  households  (ihe  VLILs). 
The  numerator  of  the  ratio  was  the  ratio 
of  the  area  FMR  to  the  FY  1992  U.S. 
average  FMR.  The  denominator  of  the 
ratio  was  the  ratio  of  60%  of  the  AMGI 
to  60%  of  the  FY  1992  U.S.  average  of 
area  median  gross  incomes. 

2.  The  ratios  of  the  FMR  to  the  income 
limit  were  an-ayed  in  descending  order, 
separately,  for  MSAs/PMSAs  and  for 
non-metropolitan  coLinties. 

3.  The  Difficult  Development  Areas 
are  those  with  the  highest  ratios 
cumulative  to  20%  of  the  1990 
population  of  all  metropolitan  areas  and 
of  all  nonmetropolitan  counties. 

4.  The  American  Housing  Survey  data 
used  to  calculate  the  FMRs  for  New 
York  City  were  adjusted  by  eliminating 
rent-controlled  units.  The  FMRs  were 
recalculated  on  the  basis  of  the  adjusted 
data.  Because  FMRs  are  based  on  recent 
mover  rents,  the  FMRs  generally  reflect 
market  rents  rather  than  rent-controlled 


rents.  In  this  case,  the  adjustment  had 
no  impact  on  the  FMR. 

5.  Tne  20%  of  population  limit  for 
metropolitan  areas  resulted  in  including 
only  one  county  in  the  New  York  City 
PMSA.  Based  on  application  of  the 
above  criteria,  and  substituting  1980 
county-level  Census  data  on  median 
rents  for  PMSAC-level  FY  1992  AMGI  in 
order  to  deduce  county-level  rankings. 
Bronx  County  was  included. 

C.  Application  of  Caps  to  Qualified 
Census  Tract  and  Difficult  Development 
Area  Determinations 

In  identifying  Qualified  Census  Tracts 
and  Difficult  Development  Areas,  HUD 
applied  various  caps,  or  limitations,  as 
noted  above.  For  Qualified  Census 
Tracts,  section  42(d)(5)(C)(ii)(II)  of  the 
Code  specifies  that  the  population  of 
eligible  census  tracts  within  a 
metropolitan  area  cannot  exceed  20%  of 
the  population  of  that  metropolitan  area. 
Similarly,  for  census  tracts/BNAs 
located  outside  metropolitan  areas,  the 
population  of  eligible  census  tracts/ 
BNAs  cannot  exceed  20%  of  the 
population  of  the  non-metropolitan 
counties  in  a  State.  The  population  of 
metropolitan  Difficult  Development 
Areas  cannot  exceed  20%  of  the 
population  of  all  metropolitan  areas  and 
the  population  of  non-metropolitan 
Difficult  Development  Areas  cannot 
exceed  20%  of  he  population  of  all  non- 
metropolitan  counties. 

In  applying  these  caps.  HUD 
established  procedures  to  deal  with  two 
issues:  (1)  How  to  proceed  when  the 
next  logical  choice  for  inclusion  causes 
the  cumulative  area  population  to 
exceed  the  cap;  and  (2)  how  to  treat 
small  overruns  of  the  caps.  The 
remainder  of  this  soction  explains  the 
procedures. 

1.  Next  choice  causes  cumulative 
population  to  exceed  the  cap. 

(a)  Difficult  Development  Metropolitan 
Areas 

When  metropolitan  areas  were  ranked 
to  choose  Difficult  Development  Areas, 
the  first  49  designated  resulted  in  a 
cumulative  population  of  19.40  percent 
of  all  metropolitan  areas.  The  next 
metropolitan  area  on  the  ranking  was 
New  York.  Including  the  entire  New  , 
York  PMS,^  would  have  raised  the 
cumulative  population  percentage  to 
23.78% — a  significant  overrun  of  the 
cap.  Because  of  New  York's  size,  it  was 
possible  to  divide  the  PMSA  into  its 
constituent  counties,  each  of  which  has 
a  population  comparable  to  or  larger 
than  many  of  the  other  metropolitan 
areas  being  ranked — the  counties  are 
New  York  (Manhattan).  Bronx.  Queens. 
Kings  (Brooklyn),  Richmond  (Staten 
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Iv'dntJ),  Westchester.  Putnam  and 
Rockland.  The  New  York  PMSA  was  so 
divided,  each  county  was  ranked  on  the 
basis  of  income  and  rent  data  from  the 
1980  census,  and  the  top-ranking 
coiiiUy,  Bronx,  was  able  to  be  included 
in  the  designation.  (New  York  PMSA 
inlercounty  rankings  Ijased  on  1990 
c  rtnsus  data  wouid  not  differ.) 

(b)  Qualified  Census  Tracts 

In  applying  the  20%  cap  to  qualified 
Census  Tracts,  HUD  did  not  attempt  to 
break  a  borderline  census  tract  into 
smaller  areas.  Instead,  HUD  locked 
tract-by-tract  do'.vn  the  ranking  beyond 
the  excluded  tract  to  see  if  a  smaller 
tract  c;iu!ci  )>t  included  without 
excet.ding  ;he  cap.  The  approach  to 
Q'iiiiified  CtJi'sus  Tracts  differs  from  the 
treatment  of  difficult  development 
nietropolilan  areas  because  of  an 
important  difference  in  how  caps  affect 
each  of  thenn..  Section  42(d)(5)(C){ii)(n) 
of  the  Code  sets  a  simple  test  for 
p'igibility  for  (^jalified  Census  Tracts:  If 
3  tract's  low  income  population  exceeds 
r,i)%  of  its  total  population,  then  the 
'fjct  is  eligible  unless  it  becomes 
r.ecessary  to  eliminate  the  tract  to  satisfy 
the  cap.  There  are  many  metropolitan 
areas  and  Siates  in  which  the 
population  of  eligible  areas  falls  short  of 
20%.  When  HUD  had  to  eliminate  tracts 
lo  satisfy  the  20%  cap.  it  was  choosing 
among  tracts  that  were  otherwise 
eli^jble.  By  comparison,  .section 
{•42)(d)(5)(C)  does  not  specify  under 
what  conditions  an  area  is  automatically 
a  Difficult  Development  Area. 
Aixonlingly.  HUD  did  not  attempt  to 
esfnblish  a  threshold  for  eligibility. 
';istoad.  HUD  used  the  20%  cap  as  a 
i'nit  Oil  eligibility. 

:•.  For  bo3i  Qualified  Census  Tracts 
iii.d  Difficult  Development  Areas,  HUD 
applied  to  caps  strictly,  unless  a  strict 
<'!i>oIi(.ation  produced  an  anomalous 
result.  Specifically.  HUD  stopped 
.si-Urting  areas  when  it  was  impossihie 
In  choose  another  area  without 
exceeding  the  applicable  cap.  The  only 
exception  to  this  policy  was  when  an 
fxciiided  area  contained  either  a  ia'^^e 
absolute  pcptilaiion  or  a  large 
P'!rren!age  of  the  total  population,  and 
its  inclusion  resulted  in  only  a  miner 
o".  errun  of  the  cap.  (This  exception  only 
npplied  in  one  case  for  this  round  of 
(''•signation.';.) 

('.)  New  York 

When  HLD  applied  the  cap  to  tlie 
counties  in  the  New  York  metropolitan 
area  as  descrioed  in  (1).  the  highest- 
ranking  area  was  the  Bronx.  Wliile  its 
inclusion  raised  the  cumulative  percent 
to  20.02%.  its  exclusion  would  deny  the 
difficult  development  designation  to  an 
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area  containing  over  1,200,000  people — 
a  population  larger  than  most  of  the  49 
other  designated  metropolitan  areas. 
(Adding  the  next-highest-ranking 
county  would  have  raised  the 
cumulative  percentage  to  20.78%,  an 
unacceptable  overrun  of  the  cap.) 

(b)  Measurement  Error 

Designation  of  Bronx  County.  New 
York  was  not  determined  simply  on  the 
basis  that  the  amount  by  which  the  cap 
would  be  exceeded  would  be  minimal. 
There  were  other  cases  where  the 
inclusion  of  an  area  would  result  in  a 
minimal  overrun  of  the  cap;  but.  in  all 
of  these  cases,  the  exclusion  of  the  area 
resulted  in  neither  a  large  absolute  loss 
of  population  nor  a  large  short-fall 
below  20%.  HUD  believes  the 
designation  of  these  areas  is  consistent 
with  the  intent  of  the  legislation.  Some 
latitude  is  justifiable  because  it  is 
impossible  really  to  determine  whether 
the  20%  cap  has  been  exceeded,  as  long 
as  the  apparent  excKss  is  small,  because 
of  measurement  error.  Despite  the  care 
and  effort  involved  in  a  decennial 
census,  it  is  recognized  by  the  Census 
Bureau,  and  all  uswrs  of  the  data,  that 
population  counts  fur  a  given  area  and 
for  the  entire  country  are  not  precise 
The  extent  of  the  measurement  error  is 
unknown.  Thus,  there  can  be  errors  in 
both  the  numerator  and  denominator  of 
the  ratio  of  populations  used  in 
applying  a  20%  cap.  In  circumstances 
where  a  strict  application  of  a  20%  cap 
results  in  an  anomalous  situation, 
recognition  of  the  unavoidable 
imprecision  in  the  census  data  justifies 
accepting  small  variances  above  the 
20%  limit. 

Future  Designations 

Difficult  Development  Areas  are 
redesigjwted  annually  as  updated 
inco.me  and  FMR  data  become  available. 
Qualified  Census  Tracts  will  be 
redesignated  next  year,  using  the  new 
MSA/PMSA  definiUons.  Thereafter. 
Qualified  Census  Tracts  will  not  be 
redesignated  until  year  2000  census  data 
become  available. 

Effective  Date 

The  lists  of  Qualified  Census  Tracts 
and  Difficult  Development  Areas  are 
effective  for  allocations  of  credit  made 
on  or  after  April  1 .  1993.  In  the  case  of 
a  building  described  in  Internal 
Revenue  Code  section  42(h)(4)(B),  the 
list  is  effective  if  the  bonds  are  issued 
and  the  building  is  placed  in  service  on 
or  after  April  1,  1993. 

Executive  Order  12291 

This  notice  does  not  constitute  a 
"major  rule"  as  that  term  is  defined  in 


section  1(d)  of  the  Executive  Order  on 
Federal  Regulations  issued  by  the 
President  on  February  17, 1981.  An 
analysis  of  the  rule  indicates  that  it  does 
not  (i)  have  an  annual  effect  on  the 
economy  cf  $100  m.illion  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or  (.1) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibilitj  Act 

In  accordance  with  5  U.S.C.  605(b) 
(the  Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
notices  does  not  have  a  significant 
economic  impact  or  a  substantial 
number  of  small  entities.  The  notice 
involves  the  designation  of  "Difficult 
Development  Areas"  and  "Quahfied 
Census  Tracts"  as  required  by  section  42 
of  the  Code,  as  amended,  that  designates 
areas  and  tracts  for  use  bj'  political 
subdivisions  of  the  States  in  allocating 
the  LIHTC.  This  notice  places  no  new 
requirements  on  the  States,  their 
pohtical  subdivisions,  or  the  apphcants 
for  the  credit.  This  notice  also  details 
the  technical  methodology  used  in 
making  such  designations. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  notice  will  not  have  any 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
notice  is  not  subject  to  review  under  the 
order.  The  notice  merely  designates 
"Difficult  Development  Areas"  and 
"Qualified  Census  Tracts"  as  required 
under  section  42  of  the  Code,  as 
amended,  that  designated  areas  and 
tracts  are  for  the  use  by  political 
subdivisions  cf  Lhe  States  in  allocating 
the  LIHTC.  The  notice  also  details  the 
technical  methodology  used  in  making 
such  designations. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  notice  does  not 
have  potential  for  significant  impact  on 
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family  foimation,  maintenance,  and 
general  well-being,  and.  thus,  is  not 
subject  to  review  under  the  Order.  The 
notice  involves  the  designation  of 
"Difficult  Development  Areas"  and 
"Qualified  Census  Tracts"  as  required 
by  section  42  of  the  Code,  as  amended 


that  designated  areas  and  tracts  are  for 
u»  by  political  subdivisions  of  the 
States  in  allocating  the  UHTC.  The 
notice  also  details  the  technical 
methodology  used  in  making  such 
designations. 


Dated:  April  7, 1993. 
Heniy  G.  Cianerot, 
Secretary. 

■ujNa  cooc  43i».aKM 
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INFORMATION  AND  ASSISTANCE 

Federal  Regieter 

Index,  finding  aids  ft  general  information 
Public  inspection  desk 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  dociunents 

Code  of  Federal  Regulatione 

Index,  finding  aids  ft  general  information 
Printing  schedules 


202-523-6227 
523-6215 
523-5237 
523-3167 
523-3447 


523-6227 
523-3419 


Lawe 

Public  Laws' tJpdate  Service  (numbers,  dates,  etc.) 
Additional  infonnation 

Presidential  Oocumenta 

Executive  onders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

The  United  States  Government  Manual 

General  information 

Other  Serviees 

Data  base  and  machine  readable  specifications  523-3447 

Electronic  Bulletin  Board  275-1538,  275-0920 

Guide  to  Record  Retention  Requirements  523-3167 

Legal  staff  523-4534 

Privacy  Act  Compilation                *  523-3167 

Public  Laws  Update  Service  (PLUS)  523-6641 

TDD  for  the  hearing  impaired  523-5229 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-6230 


FEDERAL  REGISTER  PAGES  AND  DATES.  APRIL 

17081-17320 1 

17321-17490 „.2 

17491-17772... „...$ 

17773-17942 „ 6 

17943-18138... 7 

18139-18336 8 

18337-19032,. 9 

1 9033-1 91 92_,..„. 12 

19193-19320 13 

19321-19546„„ 14 

19547-19766.1.. 15 


CFR  PARTS  AFFECTED  DURING  APRIL 


At  the  end  of  each  month,  the  Office  o(  the  Federal  Register 
publishes  separately  a  List  o(  CFR  Sectk>ns  Affected  (LSA).  which 
lists  part*  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3CFR 

Ene«idve  Ordars: 

12842 „ 17081 

July  2.  1910 

(Revoked  In  part 

by  PLO  6861) 18018 

Januafy4, 1901 

(Revoked  in  part 

by  PLO  6864) 19212 

6179  (See  Proc.  6544) 
6455  (See  Proc.  6544) 
6515  (See  Proc.  6544) 
6517  (See  Proc  6544) 

6540 „ 17773 

6541 . 19315 

6542 „ltol7 

6543 18319 

6544 18547 

AdmMatrathw  Orders: 
PrasldenOal  Datarminattofts: 
1^.  92-18  of 

Febfljary28. 1992 

(See  No.  93-18  of 

March  31) 19033 

^4o.  93-17  of 

March  17._ 19193 

No.  93-18  of 

March  31, 1993 19033 

5  CFR 

330 18139 

335 18139 

870 18142 

890 ^. 18142 

7CFR 

16 18143 

110 - „ „  18014 

400 17943.  17944 

1001 „ 17946 

1002 „ 17946 

1011 17947 

1413 — 18304 

Propoaad  Rulaa: 

1413 17807 

1785 18043 

1786 ^ 18043 

9  CFR 

Propoaad  Rulaa: 

94 „17462 


10  CFR 

2 

72 „. 

Propoaad  Rutaa: 

50 ^ 

20 


.17321 
.17948 

.18167 
.18048 


11  CFR 

1 10 17967 


12  CFR 

226 _ — 17083 

748 _ _.._.17491 

791 17482 

902 19195 

904 — 19197 

906 _._ . 19202 

909 i> 19204 

iroU*. •••••••••»»••••••■•••«•.••••>•. ••1  rVDv 

1627 18144 

327 17533 

701 17808 


13  CFR 

101 


.19321 


14  CFR 

11 

21  „ 

23..- 


25 - „ 

39 17972.  18337. 

16340.18341.18342. 

19322. 19326, 19327, 

71 17322.  17494, 

19152. 19208. 19573. 

73 17323. 

97 17324. 

Oh.  I „ 

39 18051.  18053. 

19068. 19069. 19071, 

19634, 

71 17541.  17543. 

18055. 18349. 19214. 
73 


.18138 
.19553 
.18858 
.19553 

18338. 
19049. 
19328. 
19571 
18344. 
19574. 
19575 
18345 
17325 


.19634 
18347. 
19073. 

19635 
18054. 

19637 
.18351 


IS  CFR 

Proposed  Rulaa: 
946 


.18316 


16  CFR 

Propoaad  Rutaa: 
305 


.18056 


17  CFR 

1 17495.  19575 

3 19575 

10 „ 19575 

30 1 7495.  19209 

33 1 7495 

145 19575 

150 17973 

180 1 7495 

190 17495 

200 1 7327 

202 „ 1 7327 

228 1 9598 

229 17327.  19596 


11 


Federal  Register  /  Vol.  58.  No.  71  /  Thursday.  April  15.  1993  /  Reader  Aids 


230 17327.  18145 

239 17327.  19050.  19330 

240 17327.  18145.  19330. 

19598 

249..„ 17327 

250 17327 

259 17327 

270 17327.  19050.  19330 

274 17327.  19050.  19330 

PropoMd  RhIm: 

12 17368 

150 18057 

200 _ „ „ 18352 

230 „.193ei 

239 t9361 

270 18362 

274 19361 

18CFR 

101„ 

201 _. 

271 


.17962 
.17962 
.19607 


141.... 


.18185. 19215 
.17544 


284 19366 

401 18362 

1301 17553 

19  CFR 

10 — 18146 

12 „ 19347 

PrapoMdRulM: 

122 19366 

201 19638 

207 1 9630 

21  CFR 

Ch.  I _ 17085 

1 17085.  17328 

5 17091. 17083. 17094, 

17095, 17096. 17105, 17105. 
17341.18346 

12 17095 

14 17095 

20- -17096. 17087 

73 17506. 17508 

74 17098. 17510 

100 17096,  17097 

101 17085,  17096,  17097. 

17099. 17100. 17101. 17102. 

17103.17104.17328.17341. 
17343 

102.  - 17102. 17103 

104 17104 

105 „.17096.  17104 

130. 17103.  17105 

131 17105 

133 17105 

135 -17103,  17105 

136 17103 

137 17103 

139 17103 

145 17103 

146 1 7103 

150 I7t03 

152 

156 

156 

158 

160 

161 

163 

164 !__i~r' 

166 


17103 

17103 

17103 

..—.17103 

17103 

17108 

17103 

17103 

17103 

168._ _ 17103.17105 


169 17103 

172 „..17098 

177 iToee 

178.. 17098.  17512.  17512, 

17513. 17514 

186 1 7008 

1 89 1 7098 

520 — „ 18304 

522 18304 

529„.____..„_„„„__„_  17346 

558 17515. 17516^17346 

579 18147 

630 19608 

1308 17106 

PropoMd  RuIm: 

100 17171 

-101 17171. 18057 

102.- - 17171 

136 17172 

161 17171 

330 17553 

358 17554 

22  CFR 

514 


23  CFR 

PropoMdRutM: 
657 


.18304 


.19367 
.19367 


.17164 

.17164 

17164. 19348 

-17166 

-17172 

—17764 

.19536 

.19536 


25  CFR 

PropoMd  RuIm: 
518 


.18353 


26  CFR 

1 17166.  17775.  18148. 

18448.19060 

301 17516.  17517 

PropoMd  RuIm: 

1 17567 

301 18185 

27  CFR 

22 19060 

24 19062 


28  CFR 

35 

36 

PropoMd  RuIm: 

36 


-17520 
.-17521 


17558 

29  CFR 

1400 - 18007 

1601 -19210 

2610 19609 

2622 19609 

2fi44 19610 

2676 19611 

30  CFR 

938 18149 

PropoMdRulM: 

TOt 19215 


817 19215 

906 - 19367 

935 17173,  17372.  18185 

944 - 18187 

950 -....1781 1 


33  CFR 

20 


17926 

100 17525.  18008.  18009. 

19351 

151 18329 

162- 1 7525 

165 17525 

PropoMtf  RuIm: 

117 1 8358 

165 17567.  18189.  19074 

334 - 17373.17374 

34  CFR 

377 - 1 7308 

682 - 1921 1 

PropoMdRulM: 

685 ™ - 1 7472 

698 18308 


36  CFR 

242 

PropoMdRulM: 

215 -... 

217 „. 

1191. 


.17776 

.19369 
.19369 
.17175 


37  CFR 

202 1 7778 

39  CFR 

PropoMdRulM: 

111 18190.  19075 

40  CFR 

52 17778.  17780.  18010, 

18011, 18161, 19066 

60 18014 

61 18014 

80 19152 

81 1 7783 

86 19211 

122 „ 18014 

180 19352.  19354,  19357 

185 19354,  19357 

186 19357 

PropoMdRulM: 

180 19357.  19389,  19391 

455 19392 

264 „ 18014 

265 18014 

271 18162 

403 18014 

707 18014 

PropoMdRulM: 

Ch.  I ...18062 

52 18190,  19075 

80 17175 

82 19080 

86 - 1 9087 

112 19030 

238 18062 

260 - 18197 

261 - 18197 

262 18197 

264 18197 

265 18197 

268 18197 

270 18197 


273 18197 

300 18197      " 

372 - 19308 

41  CFR 

PropoMdRulM: 
128-1 


.18360 


-.17527 


42  CFR 

413....... -. 

43  CFR 

PuMcUndOrdw: 

6961 ...18018 

6962 18163 

6963 19212 

6964 - -..-...19212 

6965 19612 

PropMod  ntMu: 

3400 18362 


44  CFR 

64 — -...19612. 19614 

65 —19617.19618 

67 19620 

PropoMdRulM: 

67 19641 


46  CFR 

174 - 

252 


.-.17316 
..-17346 


47  CFR 

1 -:. 17528 

61 117166. 17528 

64 17167 

73 17786. 17349.  19359 

76 17530.  17350,  19623, 

19626,19627 
90 17787 


1 — 19393 

2 - 17180,  19644 

61 17813 

73 17816.  17817.  17818. 

19216. 19394. 19395. 19396 

80 -..17180.  17568 
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This  section  of  the  FEDERAL  REGISTER 
contains  reguiatory  documents  having  general 
app<icaW«ty  and  legal  ettect  most  o«  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1477 

RtN056O-AO04 

Disastw  Paymertt  Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA.       I 

Acmow:  Fmal  rule. 

SUMMARY:  This  final  rule  amends  the 
regulations  for  the  1990, 1991.  and  1992 
Disaster  Payment  Program  as  authorized 
by  the  Food.  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (1990  Act),  the 
Dire  Emergency  Supplemental 
Appropriations  Act  of  1992.  and  the 
Second  Dire  Emergency  Supplemental 
Appropriations  Act.  Fiscal  Year  1992. 

The  regulations  are  being  amended  to 
add  new  provisions  that  relate  to: 
Determining  the  actual  production  of 
1992  com  crop;  the  application  period 
for  allowing  producers  to  file  new 
applications  and  adjust  previously  Hied 
applications;  and  the  manner  in  which 
disbursement  of  the  funds  made 
available  by  these  acts  will  be 
conducted. 

EFFECTIVE  DATE:  April  13.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Sharp.  Chief,  Production 
Adjustment  Branch,  Cotton,  Grain,  and 
Rice  Price  Support  Division. 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415.  Washington.  DC 
20013-2415.  telephone:  202-720-4696. 

SUPPLEMEKTARY  MFORMATION: 

Executive  Order  12291  and  Department 
Regulation  1512-1 

This  final  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  provisions  of  Executive 
Order  12291  and  Departmental 


Regulation  1512-1  and  has  been 
classified  as  "major"  since  the  program 
will  have  an  annual  effect  on  the 
economy  exceeding  $100  million.  A 
final  regulatory  impact  analysis  is 
available  from  the  above-named 
individual. 

Regulatory  Flexibility  Act  and 
Environmental  Evaluation 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  the  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 
An  Environmental  Evaluation  with 
respect  to  the  Disaster  Payment  Program 
has  been  completed.  It  has  been 
determined  that  this  action  is  not 
expected  to  have  a  significant  impact  on 
the  quality  of  the  human  environment. 
In  addition,  it  has  been  determined  that 
this  action  will  not  adversely  affect 
environmental  factors  such  as  wildlife 
habitat,  water  quality,  air  quality,  and 
land  use  and  appearance.  Accordingly, 
neither  an  Environmental  Assessment 
nor  an  Environmental  Impact  Statement 
is  needed. 

Federal  Assistance  Program 

The  titles  and  numbers  of  the  Federal 
assistance  programs,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization— 10.052;  Feed 
Grain  Production  Stabilization— 10.055; 
Wheat  Produdion  Stabilization — 
10.058;  and  Rice  Production 
Stabilization — 10.065. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24,  1983). 

Paperwork  Reduction  Act 

The  reporting  requirements  of  the 
current  regulations  at  7  CFR  part  1477 
have  been  approved  through  June  30, 
1993.  by  the  0MB  and  assigned  0MB 
No.  0560-0050.  These  reporting 
requirements  will  be  resubmitted  for 
expedited  review  under  this  final  rule. 
No  reporting  forms  were  modified. 
Public  reporting  burden  for  these 


collections  is  estimated  to  average  15 
minutes  per  response,  including  time 
for  reviewing  instructions,  searching 
existing  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Department  of 
Agriculture,  Clearance  Officer,  OIRM, 
room  404-W,  Washington,  DC  20250; 
and  to  the  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project. 
(0MB  No.  0560-0050).  Washington.  DC 
20503. 

5  U.S.C  553 

The  1990  Act  provides  that  the 
regulations  necessary  for 
implementation  of  these  programs  are  to 
be  issued  as  soon  as  practicable  and 
without  regard  to  the  requirements  for 
notice  and  public  participation  in  rule 
making  prescribed  in  5  U.S.C.  553  or  in 
any  directive  of  the  Secretary  of 
Agriculture. 

Executive  Order  12778 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12778. 
The  provisions  of  this  final  rule  do  not 
preempt  State  law,  and  are  not 
retroactive.  Before  any  judicial  action 
may  be  brought  regarding  the  provisions 
of  this  final  rule,  the  administrative 
appeal  remedies  at  7  CFR  part  780  must 
be  exhausted. 

Background 

Due  to  widespread  conditions  of 
abnormally  cool,  wet  weather  affecting 
the  record  1992  crop  of  com.  many 
producers  in  the  Com  Belt  States  have 
harvested  a  crop  of  unusually  low  test 
weight  and  high  moisture.  This  crop  has 
little  economic  value.  Many  producers 
face  an  economic  emergency  due  to 
such  low  value,  and  are  unable  to 
receive  assistance  from  other  existing 
USDA  disaster  programs  to  alleviate  the 
economic  emergency  and  meet  1993 
planting  needs. 

Available  evidence  indicates  the 
extent  of  the  widespread  damage  to  the 
1992  com  crop.  Much  of  the  1992  com 
grown  in  the  Com  Belt  States  has  very 
low  net  value  due  to  low  test  weight, 
foreign  material  and  damaged  kernels, 
and  excessive  moisture.  In  many 
instances,  the  drj'ing  charges  and 
discounts  exceed  the  value  of  the  com. 
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The  condition  of  the  crop  is  sometimes 
so  poor  that  it  is  virtually  worthless  for 
ethanol  and  other  industrial  purposes 
and  in  some  cases  contains  high  levels 
of  naturally  occurring  toxins.  Existing 
USDA  programs  are  inadequate  to  meet 
the  immediate  cash-flow  needs  of 
farmers  with  low  quality  1992  com  who 
must  plant  the  1993  com  crop  over  the 
next  several  weeks. 

Accordingly.  CCC  has  determined  that 
assistance  shall  be  made  available  to 
producers  who  have  such  low  quality 
com.  Assistance  shall  be  provided  in 
the  manner  speciBed  in  the  1990  Act. 
except  that  CCC  shall  exclude  from 
actual  production  of  the  1992  crop  of 
com  the  quantity  of  production  for 
which  eligible  disaster  conditions 
affected  the  quality  of  the  1992  crop. 

The  application  period  will  begin  on 
April  14,  and  end  May  7, 1993.  During 
the  application  period,  producers  who 
have: 

(1)  Previously  filed  an  application  for 
disaster  benefits  for  the  1992  crop  of 
com  on  a  farm,  may  amend  that 
application  to  include  losses  due  to 
reduction  in  the  quality  of  such  crop. 

(2)  Not  previously  filed  applications 
for  disaster  benefits  for  the  1992  crop  of 
com  on  a  farm,  may  file  applications  for 
losses  due  to  reduction  in  the  quality, 
provided  such  producer  has  not  filed  for 
disaster  program  benefits  for  both  the 
1990  and  1991  crop  years. 

List  of  Subjects  in  7  CFR  Part  1477 

Agriculture  commodities.  Disaster 
assistance,  Fraud,  Grant  programs/ 
agriculture.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  7  CFR  part  1477  is 
amended  as  follows: 

PART  1477— DISASTER  PAYMENT 
PROGRAM  FOR  1990  AND 
SUBSEQUENT  CROPS 

1.  The  authority  citation  for  7  CFR 
part  1477  continues  to  read  as  follows: 

Authority:  15  U.S.C  714b  and  7l4c;  Public 
Law  101-624;  Public  L.aw  102-229,  105  Stat. 
1701;  Public  Law  102-368;  106  Stat.  117. 

2.  Section  1477.20  is  redesignated  as 
§  1477.21  and  a  new  §  1477.20  is  added 
to  read  as  follows: 

1 1477.20    Adjustments  to  program  crop 
production. 

Notwithstanding  any  other  provision 
of  this  part,  the  following  provisions  are 
applicable  to  producers  of  1992  crop 
com  whose  production  has  been 
affected  by  low  quality  due  to  an 
eligible  disaster. 

(a)  Adjustments  will  be  made  to  the 
actual  production  of  1992  crop  com  if 
the  quality  of  such  production  has  been 


affected  by  an  eligible  disaster.  CCC 
shall  adjust  the  actual  production  of  the 
1992  crop  of  com  by  the  following 
factors  as  determined  by  CCC  to  reflect 
the  loss  of  value  in  such  crop: 

(1)  Grade  #4;  production  will  be 
reduced  by  a  factor  of  20  percent; 

(2)  Grade  #5;  production  will  be 
reduced  by  a  factor  of  50  percent;  and 

(3)  Sample  Grade;  production  will  be 
reduced  by  a  factor  of  85  percent. 

(b)  A  request  for  assistance  under  this 
section  must  be  submitted  to  CCC  at  the 
county  office  in  the  county  where  the 
farm  is  administratively  located  by  May 
7, 1993.  Producers  who  have: 

(1)  Previously  filed  an  application  for 
disaster  benefits  for  1992  crop  com  on 
a  farm  may  amend  that  application  to 
include  losses  due  to  reduction  in  the 
quality  of  such  crop. 

(2)  Not  previously  filed  applications 
for  disaster  benefits  for  1992  crop  com 
on  a  farm  may  file  applications  for 
losses  due  to  reduction  in  the  quality, 
provided  such  producer  has  not  filed  for 
disaster  program  benefits  for  both  the 
1990  and  1991  crop  years. 

(c)  Any  producer  entitled  to  any 
payment  may  assign  any  such  payments 
in  accordance  with  part  1404  of  this 
chapter  if  the  assignment  is  executed 
after  September  2, 1992. 

Signed  at  Washington,  DC,  on  April  12, 
1993. 

Brace  R.  Weber, 

Acting  Executive  Vice-President.  Commodity 

Credit  Corporation. 

[FR  Doc.  93-8896  Filed  4-13-93: 11:16  ami 
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DEPARTMENT  OF  TRANSPORTATKDN 
Federal  Aviation  Administration 

14  CFR  Part  39 

(Docket  No.  93-ANE-13:  Amendment  39- 
8525;  AO  93-05-22] 

Airworttiiness  Directives;  Textron 
Lycoming  Model  TIO-54&-S1  AD 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  mle,  request  for 
comments. 

StiMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Textron  Lycoming  Model 
TIO-540-S1AD  engines.  This  action 
supersedes  priority  letter  AD  92-12-10 
that  currently  requires  inspection,  and 
replacement,  if  necessary,  of  the  fuel 
injector  fuel  lines.  This  action  clarifies 
when  the  fuel  injector  fuel  lines  should 
be  reinspected.  This  amendment  is 


prompted  by  a  potential  ambiguity 
conceming  when  to  reinspect  the  fuel 
injector  fuel  lines.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  the  fuel  injector  fuel  lines 
allowing  fuel  to  spray  into  the  engine 
compartment,  resulting  in  an  engine 
fire. 

DATES:  Effective  on  May  11. 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
June  15, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
93-ANE-13, 12  New  England  Executive 
Park,  Burlington,  Massachusetts  01803- 
5299. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Minniti,  Aerospace  Engineer,  New  York 
Aircraft  Certification  Office,  ANE-170, 
FAA,  New  England  Region,  181  South 
Franklin  Avenue,  Valley  Stream,  New 
York  11581;  telephone  516-791-7421; 
fax  516-791-9024. 

SUPP(.EMENTARY  INFORtMATION:  On  June  5, 
1992.  the  FAA  issued  priority  letter 
Airworthiness  Directive  (AD)  92-12-10, 
applicable  to  Textron  Lycoming  Model 
TIO-540-S1AD  engines,  which  requires 
inspection,  and  replacement,  if 
necessary,  of  the  fuel  injector  fuel  lines. 
That  action  was  prompted  by  reports  of 
two  fatal  accidents  caused  by  the  failure 
of  fuel  injector  fuel  lines.  These  fuel 
injector  fuel  lines  are  routed  between 
the  fuel  manifold  and  the  injector 
nozzles.  Investigation  of  these  accidents 
revealed  that  the  failed  fuel  injector  fuel 
lines  did  not  have  the  required  support 
clamps.  This  condition,  if  not  corrected, 
can  result  in  failure  of  the  fuel  injector 
fuel  lines  allowing  fuel  to  spray  into  the 
engine  compartment,  resulting  in  an 
engine  fire. 

Since  the  issuance  of  that  priority 
letter  AD,  the  FAA  has  identified  a 
potential  ambiguity  conceming  when  to 
reinspect  the  fuel  injector  fuel  lines  as 
required  in  paragraph  (c)  of  the 
compliance  section  of  the  priority  letter 
AD.  Paragraph  (c)  of  the  priority  letter 
AD  required  a  reinspection  of  the  fuel 
injector  fuel  lines  whenever  the  fuel 
injector  fuel  lines  are  "disconnected  or 
disturbed."  To  clarify  the  intent,  the 
FAA  has  replaced  the  word  "disturbed" 
with  the  words  "loosened  or  moved"  in 
paragraph  (c)  of  this  AD. 

The  FAA  has  noted  a  typographical 
error  in  the  labeling  of  the  paragraphs  of 
the  priority  letter  AD.  Paragraph  (f) 
should  have  been  labeled  (e),  and  the 
following  paragraphs  should  have  been 
labeled  (0  and  (g).  The  FAA  has 
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corrected  the  paragraph  labelling 
aocordinely. 

Since  tne  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
engines  of  the  same  type  oesign,  this  AD 
supersedes  priority  letter  AD  92-12-10 
by  clarifying  when  the  fuel  injector  fuel 
lines  should  be  reinspected. 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Coinmants  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 

f)receded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triphcate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-ANE-13."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

TTie  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsilMlities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  1 1034,  February  26.  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority: 49  U.SC  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    [AmendMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

•3-05-22  Textron  Lycoming:  Amendment 
3&-«525.  Docket  93-ANE-13. 

Applicability:  Textron  Lycoming  Model 
TIO-540-S1  AD  engines  installed  on  but  not 
limited  to  Piper  PA-32  Series  Aircraft  (Turtxj 
Saratoga,  Turtx)  Saratoga  SP  and  Turtx)  Lance 
II  aircraft). 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  feilure  of  the  fuel  injector  fuel 
lines  that  can  result  in  an  engine  fire, 
accomplish  the  following: 

(a)  Within  10  hours  time  in  service  after 
the  effective  date  of  this  AD  inspect  the  fu€l 
injector  fuel  lines  between  the  fuel  manifold 
and  the  Kiel  injector  nozzles  as  follows: 

(1)  Visually  inspect  each  fuel  injector  fuel 
line  for  missing  support  clamps  or  support 


damps  with  a  loose.  Mfom  or  missing  support 
sleeve  or  cushion.  Each  fuel  injector  fuelUne 
must  bo  supported  by  at  least  one  clamp. 

(2)  Visually  inspect  each  hiel  ln|ector  fuel 
hne  tor  evidence  of  physical  damage, 
including  dents  and  chaffing,  and  for  sUlns 
caused  by  fuel  leakage. 

(b)  Prior  to  further  flight,  replace  any  fuel 
injector  fuel  line  that  does  not  have  a 
supporting  clamp,  has  a  clamp  with  a  loose, 
worn,  or  missing  support  sleeve  or  cushion, 
or  If  the  line  itself  is  damaged  or  has 
evidence  of  fuel  leakage. 

(c)  Thereefter.  reinspect  the  fuel  lines  in 
accordance  with  paragraphs  (a)  (1)  and  (2)  of 
this  AD  and  replace  as  necessary  any  fuel 
Injector  fuel  lines  in  accordance  with 
paragraph  (b)  of  this  AD  at  each  annual 
inspection,  at  each  100-hour  inspection,  at 
each  engine  overhaul,  and  after  any 
maintenance  has  been  performed  on  the 
engine  where  the  fuel  Injector  fuel  lines  have 
been  disconnected,  loosened,  or  moved. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office.  The  request 
should  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  bom  the  New  York 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  wher«  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  supersedes  priority 
letter  AD  92-12-10,  issued  June  5. 1992. 

(g)  This  amendment  becomes  effective  on 
May  11, 1993. 

Issued  in  Burlington.  Massachusetts,  on 
March  16.1993. 
Jack  A.  Sain. 

Manager.  Ennine  and  Propeller  Directorote, 

Aircraft  Certipcation  Service. 

IFR  Doc.  93-a890  Filed  4-15-93:  8:45  am] 
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coMMOomr  futures  trading 

COMMISSION 
17  CFR  Part  5 

Fee*  for  Applications  for  Contract 
Market  Detlgrwtion 

AGENCY:  G)mmodity  Futures  Trading 

Commission. 

ACTION:  Final  schedule  of  fees. 


SViMMARY:  The  Commission  periodically 
adjusts  fees  charged  for  certain  program 
services  to  assure  that  they  accurately 
reflect  current  Commission  costs.  In  this 
regard,  the  staff  recently  reviewed  the 
Commission's  actual  cost  of  processing 
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applications  for  contract  market 
designation  (17  CFR  part  5,  appendix  B). 
The  following  fee  schedule  for  FY  1993 
reflects  the  costs  to  the  Commission  of 
providing  that  service  during  fiscal 
years  1990, 1991  and  1992.  The  fee  for 
applications  for  contract  market 
designation  for  futures  will  be  lowered 
from  $15,000  to  $11,000.  the  fee  for 
contract  market  designation  for  options 
will  be  lowered  from  $7,000  to  $3,000 
and,  the  Commission  will  continue  its 
incentive  for  contract  markets  to 
simultaneously  submit  designation 
applications  for  futures  and  options  on 
that  future  by  charging  a  combined  fee 
of  $12,000  (down  from  $17,000  last 
year)  for  both. 

EFf=ECT1VE  DATE:  April  16.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Smith.  Special  Assistant  to  the 
Executive  Director.  Office  of  the 
Executive  Director,  Commodity  Futures 
Trading  Commission.  2033  K  Street. 
NW..  Washington.  DC  20581.  telephone 
number  202-254-6090. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  periodically  reviews  the 
actual  costs  of  providing  services  for 
which  fees  are  charged  and  adjusts  its 
fees  accordingly.  In  connection  with  its 
most  recent  review,  the  Commission  has 
determined  that  fees  for  contract  market 
designations  should  be  adjusted. 

I.  Conaputation  of  Fees 

In  accordance  with  the  Futures 
Trading  Act  of  1982  (7  U.S.C.  16a)  the 
Commission  has  established  fees  for 
certain  activities  and  functions 
performed  by  the  Commission.^  In 
calculating  the  actual  cost  of  processing 
applications  for  contract  market 
designation  the  Commission  takes  into 
account  personnel  costs,  benefits  and 
administrative  costs. 

The  Commission  first  determines 
personnel  cost  by  extracting  data  from 
the  agency's  Management  Accounting 
Structured  Code  (MASC)  system. 
Employees  of  tlie  Commission  record 
the  time  spent  on  each  project  under  the 
MASC  system.  The  Commission  then 
adds  an  overiiead  factor  for  benefits, 
including  retirement,  insurance  and 
leave,  based  on  a  government-wide 
standard  established  by  the  Office  of 
Management  and  Budget  in  Circular  A- 
76.  An  overhead  factor  is  also  added  for 
general  and  administrative  costs,  such 
as  space,  equipment  and  utilities.  These 
general  and  administrative  costs  are 
derived  by  computing  the  percentage  of 
Commission  appropriations  spent  on 
these  non-p>ersonnel  items.  The 


'  For  a  broader  discussion  of  the  history  of 
Commissioo  Cm*,  see  52  F.R.  46070  (Dec  4. 1967). 


overhead  calculations  fluctuate  slightly 
due  to  changes  in  government-wide 
benefits  and  the  percentage  of 
Commission  appropriations  applied  to 
non-personnel  costs  from  year  to  year. 
The  actual  overhead  factor  for  the 
preceding  fiscal  year  is  as  follows:  FY 
1990—98%;  FY  1991—94%;  FY  1992— 
99%. 

Once  the  total  personnel  costs  and 
overhead  for  each  project  have  been 
determined,  the  costs  for  FY  1990.  FY 
1991  and  FY  1992  are  averaged.  This 
results  in  a  calculation  of  the  average 
annual  cost  for  each  project  over  the 
three-year  period,  which  is  the  basis  for 
the  fee. 

n.  Applications  for  Contract  Market 
Designation 

On  August  23, 1983  the  Commission 
established  a  fee  for  Contract  Market 
Designation.  48  FR  38214.  This  fee  was 
based  upon  a  three  year  moving  average 
of  the  actual  costs  expended  and  the 
number  of  contracts  reviewed  in  that 
period  of  time.  The  fee  charged  was 
reviewed  again  in  FY  1985  and  every 
year  after  that  to  determine  the  fee  for 
the  current  year.  At  that  time  the 
overwhelming  majority  of  designation 
applications  was  for  futures  contracts  as 
opposed  to  options  contracts.  Therefore, 
the  proposed  fee  covered  both  futures 
and  options  applications.  In  FY  1992 
the  Commission  reviewed  its  data  on 
the  actual  costs  for  reviewing 
applications  for  both  futures  and 
options  and  determined  that  the  cost  of 
reviewing  a  futures  contract  was  much 
higher  than  the  cost  of  reviewing  an 
options  contract.  It  also  determined  that, 
when  both  a  futures  contract  and  an 
option  on  that  futures  contract  are 
submitted  simultaneously,  the  cost  for 
review  of  that  options  contract  is  even 
lower.  A  review  of  actual  costs  of 
processing  applications  for  contract 
market  designation  as  a  future  for  FY 
1990.  FY  1991  and  FY  1992  revealed 
that  the  average  cost  over  the  three  year 
period  was  $14,555.  A  review  of  actual 
costs  of  processing  applications  for 
contract  market  designation  as  an  option 
for  FY  1990,  FY  1991  and  FY  1992 
revealed  that  the  average  cost  over  the 
three  year  period  was  $4,640.  However. 
Guideline  I  was  amended  on  January  22. 
1992.  and  this  has  resulted  in  a  decline 
in  costs  not  fully  reflected  in  the  three- 
year  average  used  to  calculate  fees. 
Therefore,  the  Commission  has 
determined,  for  the  current  year,  to 
reduce  the  fee  by  25  percent. 
Accordingly,  the  fee  for  applications  for 
contract  market  designation  as  a  future 
will  be  lowered  to  $11,000.  The  fee  for 
applications  for  contract  market 
designation  as  an  option  will  be  lowered 


to  $3,000  in  accordance  with  the 
Commission's  regulations  (17  CFR  part 
5,  appendix  B).  In  addition,  the 
combined  fee  for  contract  markets 
submitting  designation  applications  for 
futures  and  options  on  that  future 
simultaneously  will  be  lowered  to 
$12,000. 

m.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agencies  consider  the  impact  of 
those  rules  on  small  businesses.  The 
fees  implemented  in  this  release  affect 
contract  markets  (also  referred  to  as 
"exchanges").  The  Commission  has 
previously  determined  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  47  FR  18618 
(April  30.  1982).  Therefore,  the 
requirements  of  the  Regulatory 
Flexibility  Act  do  not  apply  to  contract 
markets.  Accordingly,  the  Chairman,  on 
behalf  of  the  Commission,  certifies  that 
the  fees  implemented  herein  do  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Issued  in  Washington.  DC.  on  April  12, 
1993.  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc  93-6891  Filed  4-15-93;  8:45  ami 
nujNC  cooc  tast-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admir>lstration 

21  CFR  Part  172 

[DockM  Nos.  87F-02S2  and  89F-0496] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption:  Aspartame 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a  sweetener 
and  flavor  enhancer  in  hard  candy  and 
as  a  sweetener  in  soft  candy.  This  action 
is  in  response  to  petitions  filed  by  the 
NutraSweet  Co. 

DATES:  Effective  April  16. 1993;  written 
objections  and  requests  for  a  hearing  by 
May  17. 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
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FOR  FURTHER  MFORMATION  CONTACT:  F. 
Owen  Fields.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-333).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204,  202-254-9523. 
SUPPLBHEMTARY  INFORMATKM:  In  notices 
published  in  the  Federal  Register  of 
August  25.  1987  (52  FR  32059).  and 
December  14. 1989  (54  FR  51325).  FDA 
announced  that  food  additive  petitions 
(FAP's  7A4015  and  0A4185. 
respectively)  had  been  filed  by  the 
NutraSweet  Co..  4711  Golf  Rd..  Skokie. 
IL  60076  and  1751  Lake  Cook  Rd.. 
Deerfield,  IL  60015.  proposing  that 
§  172.804  Aspartame  (21  CFR  172.804) 
be  amended  to  provide  for  the  safe  use 
of  aspartame  as  a  sweetener  and  flavor 
enhancer  in  hard  candies  and  cough 
drops  (FA?  7A4015)  and  as  a  sweetener 
in  soft  candy  (FAP  0A4185). 

No  comments  were  received  in 
response  to  the  filing  of  FAP  0A4185. 

One  comment  was  received  in 
response  to  the  filing  of  FAP  7A4015. 
This  comment  opposed  the  use  of 
aspartame  in  hard  candies.  The 
comment  expressed  concern  that 
people,  particularly  children,  with 
phenylketonuria  (PKU)  would  not  be 
adequately  warned  about  the  inclusion 
of  aspartame  in  hard  candies, 
particularly  hard  candies  that  are 
individually  wrapped  and  labeled. 

The  agency  understands  the  concern 
expressed  in  the  comment  on  FAP 
7A4015.  However,  any  hard  candy 
manufactured  in  compliance  with  this 
final  rule  must  also  comply  with 
§  172.804(e)(2),  which  requires  that  the 
label  of  any  food  containing  the  additive 
bear,  either  on  the  principal  display 
panel  or  the  information  panel,  the 
following  statement: 
'  PHENYLKETONURICS:  CONTAINS 
PHENYLALANINE."  The  agency 
concludes  that  this  statement  provides 
sufficient  notice  to  phenylketonurics 
and  to  parents  of  young  children  with 
phenylketonuria,  who  will  exercise 
supervision  over  consumption  of  hard 
and  soft  candies. 

The  agency  notes  that  aspartame  is 
already  approved  for  use  in  cough  drops 
under  §§  201.21  and  201.117  (21  CFR 
201.21  and  201.117).  Therefore,  it  was 
not  necessary  for  the  agency  to  evaluate, 
and  the  agency  did  not  evaluate,  the 
safety  of  the  use  of  aspartame  for  use  in 
cough  drops.  FDA  has  evaluated  data  in 
the  petitions  and  other  relevant 
material.  The  agency  concludes  that  the 
proposed  uses  of  aspartame  in  hard 
candies  and  soft  candies  are  safe,  and 
that  the  regulations  should  be  amended 
in  §  172.804(c)  and  (d)  as  set  forth 
below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
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documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  17, 1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Fart  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 


Safety  and  Applied  Nutrition.  21  CFR 
part  172  is  amended  as  follows: 

PART  172— FOOD  AODfTIVES 
PERMUTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401,  402,  409,  701, 
706  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.Q  321,  341,  342.  348.  371.  376). 

2.  Section  172.804  is  amended  by 
revising  paragraphs  (c)(10)  and  (d)  to 
read  as  follows: 

1172.804    Aspsrtam*. 

•         *         *         •         • 

(c)*  •  • 

(10)  Breath  mints,  hard  and  soft 
candy. 

(d)  The  additive  may  be  used  as  a 
flavor  enhancer  in  chewing  gum  and 
hard  candy. 

Dated:  March  25, 1993. 
Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

|FR  Doc.  93-8776  Filed  4-15-93;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0, 1, 21  and  74 

(FCC  93-11 OJ 

Transfer  of  Certain  Application 
Processing  Functions  to  Gettysburg, 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  These  rule  changes  reflect  the 
transfer  of  certain  Common  Carrier  and 
Mass  Media  application  processing 
functions  from  the  Commission's 
Washington,  DC  offices  to  its 
Gettysburg,  Pennsylvania  offices.  These 
functions  were  transferred  in  order  to 
improve  service  to  the  public.  The  rule 
changes  are  intended  to  apprise  the 
public  of  the  new  addresses  where 
certain  application  files  may  be  found  or 
to  which  certain  applications  or  other 
correspondence  should  be  sent. 
EFFECTIVE  DATE:  April  16,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kent  Nakamura,  Private  Radio  Bureau, 
(202)  632-6940. 
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SUPPLEMENTARY  INFORMAHON: 
Order 

Adopted:  February  22. 1993. 
Released:  March  22. 1993. 

By  the  Commission: 

1.  The  CommissioD  is  transferring  the 
processing  of  certain  Mass  Media  and 
Common  Carrier  applications  from  its 
Washington,  DC  offices  to  the  offices  of 
the  Private  Radio  Bureau  in  Gettysburg, 
Pennsylvania.  By  this  order,  we  revise 
various  portions  of  the  Commission's 
Rules  to  reflect  that  transfer.  The 
revisions  are  attached  as  appendix  A  to 
this  order. 

2.  Because  each  of  these  rule  changes 
relates  to  agency  organization, 
procedure,  or  practice,  the  notice  and 
comment  and  effective  date  provisions 
of  the  Administrative  Procedure  Act  are 
inapplicable.  See  5  U.S.C  553(b)(A). 
553(d). 

3.  Accordingly,  it  is  ordered  that, 
parts  0. 1.  21.  and  74  of  the 
Commission's  Rules  are  amended  as  set 
forth  below  effective  upon  publication 
in  the  Federal  Register. 

List  of  Subjects 

47CFRPartO 

Freedom  of  information. 

47  CFR  Parti 

Administrative  practice  and 
procedure. 

47  CFR  Part  21 

Communications  common  carriers. 

47  cm  Part  74 

Radio  broadcasting,  Television 
broadcasting. 


Federal  Communications  Commission. 
WiUiam  F.  Caton. 
Acting  Secretary. 

Rule  Changes 

Parts  0, 1,  21,  and  74  of  title  47  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  Authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Sees.  5, 48  Stat.  1068,  as 
amended:  47  U.S.Q  155. 

2.  Section  0.453  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (d),  (g)  and  (1)  to  read  as 
follows: 

{  0.453    Put>lic  reference  rooms. 

The  Commission  maintains  the 
following  public  reference  rooms  at  its 
offices  in  Washington,  DC  and 
Gettysburg,  Pennsylvania.  With  the 
exception  of  the  Private  Radio  Bureau 
Reference  Room,  which  is  located  in 
Gettysburg,  Pennsylvania,  all  reference 
rooms  are  located  in  Washington,  DC: 

(d)  The  Mass  Media  Bureau,  Auxiliary 
Services  Reference  Room.  The  following 
documents,  files  and  records  are 
available  for  inspection  at  this  location. 

(1)  International  Broadcast 
applications  and  related  files. 

(2)  FM  Translator  applications  and 
related  files. 

(3)  FM  Booster  station  applications 
and  related  files. 


(3)  Section  214  applications  and 
related  files. 


(g)  The  Common  Carrier  Bureau, 
Domestic  Facilities  Reference  Room. 
The  following  documents,  files,  and 
records  are  available  for  inspection  at 
this  location. 

(1)  Multi-Point  Distribution  Service 
application  files  and  related  materials. 

(2)  Space  and  earth  station  files  and 
related  materials. 


(1)  The  Private  Radio  Bureau 
Reference  Room.  Commercial  radio 
operator  application  files  and  all 
authorizations  in  the  Private  Radio 
Services  and  files  relating  thereto, 
which  includes  Land  Mdbile, 
Microwave,  Aviation  Ground  and 
Marine  Coast  applications.  All  of  these 
materials  are  available  in  the 
Commission's  offices  in  Gettysburg. 
Pennsylvania.  See  Section  0.457(0(3). 
This  reference  room  also  contains 
station  files  containing  applications  and 
related  materials  for  Remote  Pickup. 
Aural  STL/ICR.  TV  Auxiliary,  and  Low 
Power  Auxiliary  Stations  in  the  Mass 
Media  services.  This  reference  room 
also  contains  station  files  containing 
applications  and  related  materials  for 
the  Point-to-Point  Microwave  (including 
the  Local  Television  Transmission 
Service)  and  Digital  Electronic  Message 
(DEMS)  services  in  the  Common  Carrier 
services.  Cards  summarizing  the 
historical  record  of  applications  and 
dispositions  of  the  Broadcast  Auxiliary 
service  through  May  1982  are  available 
for  inspection  as  well. 

PART  1— PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303, 48  Stat  1066, 
1082.  as  amended:  47  U.S.C  154,  303: 
Implement.  5  U.S.C.  552,  unless  otherwise 
noted. 

2.  Section  1.1104  is  amended  by 
revising  the  addresses  in  the  final 
column  of  paragraphs  5.a.  through  c.  to 
read  as  follows: 

S1.1104    Schedule  of  charges  for  mass 
media  services. 


Action 


FCCfomi 
No. 


Fee  amount 


Fee  type 
code 


Address 


5.  Auxiliary  Services  (includes  Remote  Pickup  stations,  TV  Auxiliary  Broadcast  stations,  Aural  Broadcast  stations. 
Aural  Broadcast  STL  and  Intercity  Relay  stations,  and  Low  Power  Auxiliary): 


Action 

FCCfomi 
No. 

Fee  amount 

Feelvpe 

Address 

a  Major  Action  (per  appttcation) „ 

Federal    Communtcatxxis    Commission,    Mass 
Media  Services,  P.O.  Box  358700,  PWsburgti. 
PA  15251-5700. 
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Action 


b.  Ucens«  Renewal  (per  appllcatjon) 


c.  Special  Temporary  Authority  (other  than  to  re- 
main silent  or  to  extend  an  existing  STA  to  re- 
main silent). 


FCC  form 
No. 


Fee  amount 


Fee 


Address 


Federal  Conrwnunlcations  Commission,  Mass 
Media  Services.  P.O.  Box  358700.  Pittsburoh 
PA  15251-5700.  ' 

Federal  Communications  Commission,  Mass 
Media  Services,  P.O.  Box  358700,  PiftsDurah 
PA  15251-5700.  ' 


3^  Section  1.1105  is  amended  by  revising  the  addresses  in  the  final  column  of  paragraphs  6.a.  through  g    and 
8.a.  through  g.  to  read  as  follows:  «-     o    r  e     r 

S 1  •  11 05    Schedule  of  charge*  for  common  carrier  aervlces. 


Action 


FCC  form 
No. 


Fee  amount 


Fee 


Address 


6.  Point-to-Point  Microwave  and  Local  Television  Radio  Service: 


Action 


a.  Conditional  License  (per  station) 


b.  Major  Modification  of  Conditional  License  or 
License  Authorization  (per  station). 

c.  Certificate  of  Completion  of  Constnjction  (per 
station). 


d.  Renewal  (per  licensed  station) .. 

e.  AsslgnrrUnt  or  Transfer 

(i)  Rrst  Station  on  Application 


(ii)  Each  Additional  Station 


f.  Extension  of  Constnjction  Authorization  (per 
station). 

g.  Special  Temporary  Authority  or  Request  for 
Waiver  of  Prior  Construction  Autiwrization  (per 
request). 


FCC  from 
No. 


Fee  amount 


Fee 


»e  type 
code 


Address 


Federal  Communications  Commission, 
Carrier  Domestic  Radio,  P.O.  Box 
Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission. 
Carrier  Domestic  Radio,  P.O.  Box 
Pittsburgh.  PA  15251-5680. 

Federal  Communications  Commission, 
Carrier  Domestic  Radio,  P.O.  Box 
Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission, 
Carrier  Domestic  Radio,  P.O.  Box 
Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission, 
Carrier  Domestic  Radio,  P.O.  Box 
Pittsburgh,  PA  15251-5680. 

Federal  Communications  ComnWssion, 
Carrier  Domestic  Radio,  P.O.  Box 
Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission. 
Carrier  Domestic  Radio.  P.O.  Box 
Pittsburgh,  PA  15251-5680. 

Federal  Communications  Commission, 
Carrier  Domestic  Radio.  P.O.  Box 
Pittsburgh.  PA  15251-6680. 


Common 
358680. 

Common 
358680, 

Common 
358680, 

Common 
358680, 


Common 
358680, 

Common 
358680. 

Common 
358680, 

Corrwnon 
358680. 


8.  Digital  Electronic  Message  Service: 


Action 


a.  Conditional  License  (per  nodal  station) 


b.  Major  Modification  of  Conditional  License  or 
License  Authorization  (per  nodal  station). 

c.  Certificate  of  Completion  of  Constnjction  (per 
nodal  station). 

d.  Renewal  (per  licensed  nodal  station) 


e.  Assignment  or  Transfer 

(i)  Firs^  Station  on  Application 


FCC  from 
No. 


Fee  amount 


Fee  type 
code 


Address 


Federal  Communications  Commission,  Common 

Camer  Domestic  Radio,  P.O.  Box  358680, 

Pittsburgh,  PA  15251-5680. 
Federal  Communications  Commission,  Comnx>n 

Carrier  Domestic  Radio.  P.O.  Box  358680, 

Pittsburgh,  PA  15251-5680. 
Federal  Communications  Convnlssion,  Common 

Carrier  Domestic  Radio.   P.O.   Box  358680 

Pittsburgh.  PA  15251-5680. 
Federal  Communications  Commission,  Common 

Camer  Domestic  Radio,  P.O.  Box  358680 

Pittsburgh,  PA  15251-6680. 

Federal  CommurHcations  Commission,  Common 
Canler  Domestic  Radio.  P.O.  Box  358680, 
Pittsburgh,  PA  15251-5680. 
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Action 

FCC  from 
No. 

Fee  amount 

'VT 

Address 

(1)  Farh  AiMHk>f>Al  Station    ,, 

Federal  Communications  Commission,  Corrvnon 

t.  Extension  of  Construction  Authorization  (p«r 
station). 

g.  Special  Temporary  Aultxxity  or  Request  for 
Waiver  of  Prior  Construction  Authorization  (per 
request). 

Carrier  Domestic   Radio,   P.O.   Box  358680. 
Pittsburgh,  PA  15251-5680. 
Federal  Communications  Commission,  Common 

Carrier  Domestic  Radio,  P.O.  Box  3586A0. 
PittstHjrjjh,  PA  15251-5680. 
Federal  Communicatlorts  Commission,  Common 

Carrier  Domestic   Radio,   P.O.  Box  358680, 
Pittsburgh,  PA  15251-5680. 

PART  21— DOMESTIC  PUBLIC  FIXED 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sees.  1,  2. 4,  201-205.  20B.  215. 
218.  303,  307,  313,  403.  404.  410.  602;  48 
StaL  as  amended.  1064, 1066, 1070-1073, 
1076, 1077. 1080, 1082.  1083. 1087,  1094, 
1098. 1102;  47  U.S.C.  151,  154,  201-205,  208, 
215.  218.  303.  307,  313,  314,  403.  404.  602; 
47  U.S.C  552. 

2.  Section  21.6  is  amended  by  revising 
paragraphs  (b)  and  (c)  to  read  as  follows: 

S  21 .6    Filing  of  appllcatione,  fees,  and 
numbera  of  copiee. 

•        •        •        •        • 

(b)  Applications  requiring  fees  as  set 
forth  at  part  1,  subpart  G  of  this  chapter 
must  be  filed  in  accordance  with 

§  0.401(b)  of  this  chapter.  Applications 
not  requiring  fees  shall  be  submitted  to: 
Federal  Communications  Commission, 
Washington,  IX  20554,  except  that 
applications  in  the  Digital  Electronic 
Message  Service  (OEMS)  and  the  Point- 
to-Point  Microwave  Ser\'ice  not 
requiring  fees  shall  be  submitted  to: 
Federal  Communications  Commission, 
Common  Carrier  Radio  Services,  1270 
Fairfield  Road,  Gettysburg.  PA  17325. 

(c)  All  correspondence  or 
amendments  concerning  a  submitted 
application  shall  clearly  identify  the 
radio  service,  the  name  of  the  applicant, 
station  location,  and  the  Commission 
file  number  (if  known)  or  station  call 
sign  of  the  application  involved.  All 
correspondence  or  amendments 
concerning  a  submitted  application  may 
be  sent  directly  to  the  Common  Carrier 
Bureau,  with  the  exception  of 
correspondence  or  amendments  in  the 
DEMS  and  Point-to-Point  Microwave 
services.  In  the  case  of  the  DEMS  and 
Point-to-Point  Microwave  services, 
correspondence  or  amendments  not 
requiring  payment  of  a  fee  shall  be 
submitted  to:  Federal  Communications 
Commission,  Common  Carrier  Radio 
Services,  1270  Fairfield  Road, 
Gettysburg,  PA  17325. 


3.  Section  21.13  is  amended  by 
adding  a  new  first  sentence  to  paragraph 
(b)  and  revising  the  second  sentence  in 
paragraph  (b)  to  read  as  follows: 

121.13    General  application  raquiramants. 

*        *        *        •        • 

(b)  Applications  in  the  Digital 
Electronic  Message  Service  (DEMS)  and 
the  Point-to-Point  Microwave  Service 
shall  not  cross-reference  previously 
filed  material.  Applications  other  than 
for  the  DEMS  and  Point-to-Point 
Microwave  Services  may  cross-reference 
previously  filed  material  where 
documents,  exhibits  or  other  lengthy 
showings  already  on  file  with  the 
Commission  contain  information  which 
is  required  by  an  application  form  and 
may  specifically  refer  to  such 
information,  if: 


4.  Section  21.303  is  amended  by 
revising  paragraphs  (a),  (b),  (c),  and 
(d)(1)  to  read  as  follows: 

§21.303    Discontinuance,  reduction  or 
lmpalrnf>ent  of  service. 

(a)  If  the  public  communication 
service  provided  by  a  station  in  the 
Domestic  Public  Radio  Services  is 
involuntarily  discontinued,  reduced  or 
impaired  for  a  period  exceeding  48 
hours,  the  station  licensee  shall 
promptly  give  notification  thereof  in 
writing  to  the  Commission  at 
Washington.  DC  20554.  Provided,  that 
in  the  case  of  the  Point-to-Point 
Microwave  Service,  the  Local  Television 
Transmission  Service,  and  the  Digital 
Electronic  Microwave  Service,  such 
notification  shall  be  sent  to  the 
Commission  at  Federal  Communications 
Commission,  Common  Carrier  Radio 
Services,  1270  Fairfield  Road, 
Gettysburg,  Pennsylvania  17325.  In 
every  such  case,  the  licensee  shall 
furnish  full  particulars  as  to  the  reasons 
for  such  discontinuance,  reduction  or 
impairment  of  service,  including  a 
statement  as  to  when  normal  service  is 
expected  to  be  resumed.  When  normal 
service  is  resumed,  prompt  notification 
thereof  shall  be  given  in  writing  to  the 


Commission  at  Washington,  DC  20554 
or  to  the  Federal  Communications 
Commission,  Common  Carrier  Radio 
Services,  1270  Fairfield  Road, 
Gettysburg,  Pennsylvania  17325,  as 
appropriate. 

(b)  No  station  licensee  subject  to  title 
II  of  the  Communications  Act  of  1934, 
as  amended,  shall  voluntarily 
discontinue,  reduce  or  impair  public 
communication  service  to  a  community 
or,part  of  a  community  without 
obtaining  prior  authorization  from  the 
Commission  pursuant  to  the  procedures 
set  forth  in  part  63  of  this  chapter  or 
complying  with  the  requirements  set 
forth  at  §  21.910.  In  the  event  that 
permanent  discontinuance  of  service  is 
authorized  by  the  Commission,  the 
station  licensee  shall  promptly  send  the 
station  license  to  the  Commission  at 
Washington,  DC  20554.  Provided,  that 
in  the  case  of  the  Point-to-Point 
Microwave  Service,  the  Local  Television 
Transmission  Service,  and  the  Digital 
Electronic  Microwave  Service,  the 
station  license  shall  be  sent  to  Federal 
Communications  Commission,  Common 
Carrier  Radio  Services,  1270  Fairfield 
Road.  Gettysburg,  Pennsylvania  17325 
for  cancellation.  Provided  further,  that 
Multipoint  Distribution  Service  station 
licenses  need  not  be  surrendered  for 
cancellation  if  the  discontinuance  is  a 
result  of  a  change  of  status  by  a 
Multipoint  Distribution  Service  licensee 
ft-om  common  carrier  to  non-common 
carrier  pursuant  to  §  21.910. 

(c)  Any  station  licensee,  not  subject  to 
title  II  of  the  Communications  Act  of 
1934,  as  amended,  who  voluntarily 
discontinues,  reduces  or  impairs  public 
communication  service  to  a  community 
or  a  part  of  a  community  shall  give 
written  notification  to  the  Commission 
within  7  days  thereof.  In  the  event  of 
permanent  discontinuance  of  service, 
the  station  licensee  shall  promptly  send 
the  station  license  to  the  Commission  at 
Washington,  DC  20554.  Provided,  that 
in  the  case  of  the  Point-to-Point 
Microwave  Service,  the  Local  Television 
Transmission  Service,  and  the  Digital 
Electronic  Microwave  Service,  the 
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station  license  shall  be  sent  to  Federal 
Communications  Commission.  Common 
Carrier  Radio  Services.  1270  Fairfield 
Road.  Gettysburg,  Pennsylvania  17325 
for  cancellation.  Provided  further,  that 
Multipoint  Distribution  Service  station 
licenses  need  not  be  surrendered  for 
cancellation  if  the  discontinuance  is  a 
result  of  a  change  of  status  by  a 
Multipoint  Distribution  Service  licensee 
from  common  carrier  to  non-common 
carrier  pursuant  to  §  21.910. 

(d)  '  •  • 

(1)  Submit  for  cancellation  the  station 
license  {or  licenses)  to  the  Commission 
at  Washington.  DC  205.';4.  Provided,  that 
in  the  case  of  the  Point-to-Point 
Microwave  Service,  the  Local  Television 
Transmission  Service,  and  the  Digital 
Electronic  Microv/ave  Service,  the 
station  license{s)  shall  be  sent  to  Federal 
Communications  Commission,  Common 
Carrier  Radio  Services.  1270  Fairfield 
Road.  Gettysburg,  Pennsylvania  17325 
for  cancellation. 


19775 


PART  74-EXPERIMENTAL, 
AUXIUARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

1.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  Sees.  4,  303, 48  Stat.  1066,  as 
amended.  1082.  as  amended;  47  U.S.C.  154. 
303.  unless  otherwise  noted.  Interpret  or 
apply  sees.  301.  303.  307.  48  Stat  1081.  1082, 
as  amended,  1083.  as  amended;  47  U.S.C. 
301.303.307. 

2.  Section  74.432  is  amended  by 
revising  paragraph  (k)  to  read  as  follows: 

§  74.432    Licensing  requirements  and 
procedures. 

•  *        •        •        * 

(k)  In  the  case  of  permanent 
discontinuance  of  operation  of  a  station 
or  system  licensed  under  this  subpart, 
the  licensee  shall  forward  the.  station  or 
system  license  to  the  FCC  at  Federal 
Communications  Commission.  1270 
Fairfield  Road.  Gettysburg. 
Pennsylvania  17325  for  cancellation. 
For  purposes  of  this  section,  a  station 
which  is  not  operated  for  a  period  of 
one  year  is  considered  to  have  been 
permanently  discontinued. 

•  •        *        •        • 

3.  Section  74.433  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§74.433    Temporary  authorizations. 

•  •        •         •         * 

(c)  An  informal  request  for  special 
temporary  authority  requiring  payment 
of  a  fee  shall  be  addressed  to  the  FCC 
at  Federal  Communications 
Commission.  Broadcast  Auxiliary  Radio 


Services,  P.O.  Box  358700,  Pittsburgh, 

PA  15251-5700.  An  informal  request  for 
special  temporary  authority  not 
requiring  payment  of  a  fee  shall  be 
addressed  to  the  FCC  at  Federal 
Communications  Commission.  1270 
Fairfield  Road,  Gettysburg.^ 
Pennsylvania  17325.  All  requests  must 
include  full  particulars  including: 
Licensee's  name,  call  letters  of 
associated  broadcast  station  or  stations, 
name  and  address  of  individual 
designated  to  receive  return 
authorization,  call  letters  of  remote 
pickup  station,  if  assigned,  type  and 
manufacturer  of  equipment,  power 
output,  emission,  frequency  or 
frequencies  proposed  to  be  used, 
commencement  and  termination  date, 
location  of  operation  and  purpose  for 
which  request  is  made  including  any 
particular  justification. 

•  •        •        •        » 

4.  Section  74.452  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  74.452    Equipment  changes. 

•  •         *         •         • 

(c)  The  FCC  at  Federal 
Communications  Commission. 
Broadcast  Auxiliary  Radio  Services, 
1270  Fairfield  Road,  Gettysburg. 
Pennsylvania  17325  shall  be  promptly 
notified  of  any  equipment  changes  made 
pursuant  to  paragraph  (b)  of  this 
section.. 

5.  Section  7t.522  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§74.532    Licensing  requirements. 

•  •         •         •         • 

(f)  In  case  of  permanent 
discontinuance  of  operation  of  a  station 
licensed  under  this  subpart,  the  licensee 
shall  forward  the  station  license  to  the 
Federal  Communications  Commission. 
Broadcast  Auxiliary  Radio  Services. 
1270  Fairfield  Road,  Gettysburg, 
Pennsylvania  17325  for  cancellation 

6.  Section  74.537  is  amended  by 
revising  paragraph  (c)  to  read  as  follows. 

§  74.537    Temporary  authorlzatJona. 

•  ♦        *        •        • 

(c)  An  informal  request  for  special 
temporary  authority  requiring  payment 
of  a  fee  shall  be  addressed  to  the  FCC 
at  Federal  Communications 
Commission,  Broadcast  Auxiliary  Radio 
Services,  P.O.  Box  358700.  Pittsburgh. 
PA  15251-5700.  An  informal  request  for 
special  temporary  authority  not 
requiring  payment  of  a  fee  shall  be 
addressed  to  the  FCC  at  Federal 
Communications  Commission. 
Broadcast  Auxiliary  Radio  Services. 
1270  Fairfield  Road.  Gettysburg. 
Pennsylvania  17325.  All  requests  must 
include  full  particulars  including: 


licensee's  name,  call  letters  of  the 
associated  broadcast  station(s).  name 
and  address  of  individual  designated  to 
receive  the  return  authorization,  call 
letters  of  the  aural  broadcast  STL  or 
intercity  relay  station,  if  assigned,  type 
and  manufacturer  of  equipment,  power 
output,  emission,  frequency  or 
frequencies  proposed  for  use. 
commencement  and  termination  date 
and  location  of  the  proposed  operation, 
and  purpose  for  which  request  is  made 
including  any  particular  justification. 

•  •        •        »        * 

7.  Section  74.551  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§74.551     Equipment  changes. 

•  •         *         •         • 

(b)  Other  equipment  changes  not 
specifically  referred  to  in  this  section 
may  be  made  at  the  discretion  of  the 
licensee,  provided  that  the  FCC  at 
Federal  Communications  Commission, 
Broadcast  Auxiliary  Radio  Services, 
1270  Feirfield  Road,  Gettysburg, 
Pennsylvania  17325  is  promptly 
notified  in  writing  upon  the  completion 
of  such  changes,  and  that  the  changes 
are  described  in  the  notification. 

8.  Section  74.632  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§74.632    Licensing  requirements. 

•  •         •         •         • 

(g)  In  case  of  permanent 
discontinuance  of  operation  of  a  station 
licensed  under  this  subpart,  the  licensee 
shall  forward  the  station  license  to  the 
Federal  Communications  Commission, 
Broadcast  Auxifiary  Radio  Services. 
1270  Fairfield  Road.  Gettysburg. 
Pennsylvania  17325. 

9.  Section  74.633  is  amended  by 
revising  paragraph  (b]  to  read  as  follows: 

§74.633    Temporary  authorizations. 

•  •         •         •         • 

(bj  A  request  for  special  temporary 
authority  for  the  operation  of  a 
television  broadcast  auxiliary  station 
may  be  made  by  informal  application. 
An  informal  application  for  special 
temporary  authority  requiring  payment 
of  a  fee  shall  be  addressed  to  the  FCC 
at  Federal  Communications 
Commission.  Broadcast  Auxiliary  Radio 
Services.  P.O.  Box  358700.  Pittsburgh. 
PA  15251-5700.  An  informal 
application  for  special  temporary 
authority  not  requiring  payment  of  a  fee 
shall  be  addressed  to  the  FCC  at  Federal 
Communications  Commission. 
Broadcast  Auxiliary  Radio  Services. 
1270  Fairfield  Road.  Gettysburg, 
Pennsylvania  17325.  Such  applications 
shall  be  filed  with  the  Commission  at 
least  10  days  prior  to  the  date  of  the 
proposed  operation:  •  •  • 
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10.  Section  74.651  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  74.651    Equipment  changes. 

•         •         •         •         • 

(b)  Other  equipment  changes  not 
specifically  referred  to  in  paragraph  (a) 
of  this  section  may  be  made  at  the 
discretion  of  the  licensee  provided  that 
the  Federal  Communications 
Commission,  Broadcast  Auxiliary  Radio 
Services,  1270  Fairfield  Road. 
Gettysburg,  Pennsylvania  17325  is 
promptly  notified  in  writing  upon  the 
completion  of  such  changes,  and  that 
the  changes  are  described  in  the 
notification. 


11.  Section  74.832  is  amended  by 
revising  paragraph  (1)  to  read  as  follows: 

§  74.832    Licensing  requirements  and 
procedures. 


(i)  In  case  of  permanent 
discontinuance  of  operation  of  a  station 
licensed  under  this  subpart,  the  licensee 
shall  forward  the  station  hcense  to  the 
Federal  Communications  Commission, 
Broadcast  Auxiliary  Radio  Services, 
1270  Fairfield  Road.  Gettysburg. 
Pennsylvania  17325  for  cancellation. 

12.  Section  74.833  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  74  J33    Temporary  authorizations. 

(c)  An  informal  request  for  special 
temporary  authority  requiring  payment 
of  a  fee  shall  be  addressed  to  the  FCC 
at  Federal  Communications 
Commission,  Broadcast  Auxiliary  Radio 
Services,  P.O.  Box  358700,  Pittsburgh, 
PA  15251-5700.  An  informal  request  for 
special  temporary  authority  not 
requiring  payment  of  a  fee  shall  be 
addressed  to  the  FCC  at  Federal 
Communications  Commission.  1270 
Fairfield  Road,  Gettysburg, 
Pennsylvania  17325.  All  requests  must 
include  full  particulars  including: 
Applicant's  name,  statement  of 
eligibility,  call  letters  of  associated 
broadcast  station  or  stations,  if  any, 
name  and  address  of  individual 
designated  to  receive  the  return 
telegram,  type  and  manufacturer  of 
equipment,  power  output,  emission, 
frequency  or  frequencies  proposed  to  be 
used,  commencement  and  termination 
date,  location  of  proposed  operation, 
and  purpose  for  which  request  is  made 
including  any  particular  justification. 

[FR  Doc.  93-8758  Filed  4-15-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-09;  Notice  28] 

RiN2127-AE28 

Federal  Motor  Vehicle  Safety 
Standards;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  Federal 
Motor  Vehicle  Safety  Standard  (FMVSS) 
213.  Child  Restraint  Systems,  such  that 
the  definition  of  a  built-in  child 
restraint  system  includes  built-in 
restraints  installed  in  vehicles  other 
than  passenger  cars.  This  rule  also 
expands  Standard  213's  application 
section  so  that  the  standard  applies  to 
motor  vehicles  (equipped  with  built-in 
restraints),  as  well  as  to  child  restraints 
by  themselves.  In  response  to  a  petition 
for  rulemaking  from  Ford  Motor 
Company,  this  rule  also  amends 
Standard  213's  labeling  and 
informational  requirements  for  built-in 
restraints.  The  effect  of  these  changes  is 
to  apply  the  standard's  dynamic 
performance  requirements  for  built-in 
restraints  to  a  greater  number  of 
restraint  systems,  simplify  the  labeling 
requirements,  and  better  ensure  that 
built-in  systems  intended  for  used 
vehicles  are  properly  installed  in  those 
vehicles. 

DATES:  The  amendment  is  effective  on 
October  13. 1993. 

Petitions  for  reconsideration  of  the 
final  rule  must  be  received  by  May  17, 
1993. 

ADDRESSES:  Petitions  for  reconsideration 
should  refer  to  the  docket  number  and 
notice  number  of  the  notice  and  be 
submitted  to:  Administrator,  room  5220, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Hott,  NHTSA  Office  of  Vehicle 
Safety  Standards,  room  5320C,  400 
Seventh  Street  SW.,  Washington,  DC 
20590  (202-366-0247). 
SUPPLEMENTARY  INFORMATION:  On 
January  9,  1992  (57  FR  870).  NHTSA 
pubhshed  a  notice  of  proposed 
rulemaking  (NPRM)  concerning  several 
of  the  requirements  in  Standard  213. 
Child  Restraint  Systems,  for  built-in 
child  restraint  systems.  The  standard 
defines  a  built-in  child  restraint  system 
as  "any  child  restraint  system  that  is  an 


integral  part  of  a  passenger  car"  (S4). 
The  notice  proposed  amending  the 
definition  to  include  systems  installed 
in  vehicles  other  than  passenger  cars. 
The  notice  also  proposed  amending 
Standard  213's  application  section  so 
that  the  standard  applies  to  motor 
vehicles  (that  have  built-in  restraints), 
as  well  as  to  child  restraints  by 
themselves.  Further,  the  notice 
proposed  amendments  concerning  the 
manner  in  which  manufacturers  label 
and  instruct  consumers  to  use  built-in 
restraints.  The  reasons  for  the  proposals 
were  fully  discussed  in  the  NPRM. 

NHTSA  received  comments  on  the 
NPRM  from  Chrysler  Corporation. 
General  Motors  Corporation,  Advocates 
for  Highway  and  Auto  Safety 
(Advocates),  Insurance  Institute  for 
Highway  Safety,  National 
Transportation  Safety  Board.  National 
Automobile  Dealers  Association.  Ford 
Motor  Company.  Center  for  Auto  Safety 
(CAS),  and  H^sel  Free.  Inc..  a 
manufacturer  of  built-in  systems.  The 
commenters  unanimously  supported  the 
proposals  to  amend  the  application  of 
the  standard.  All  commenters.  except 
for  Advocates  and  CAS.  supported  me 
proposals  to  amend  the  informational 
requirements. 

Today's  rule  adopts  the  proposed 
amendments,  with  shght  revisions.  The 
definition  of  "factory-installed  built-in 
restraint"  is  changed  to  include 
restraints  installed  by  alterers  and  final- 
stage  manufacturers.  The  labeling 
requirement  is  changed  to  provide  that 
a  certification  label  need  not  be  affixed 
to  a  factory-installed  built-in  restraint. 
The  requirement  that  built-in  systems 
must  include  manufacturing 
instructions  excludes  systems  installed 
in  a  vehicle  or  designed  for  a  specific 
vehicle  model  and  seating  position. 
These  and  other  amendments  are 
discussed  below. 

I.  Amending  the  Application  of 
Standard  213 

a.  Applying  213  to  Motor  Vehicles 

This  rule  amends  S3,  Application,  of 
Standard  213  to  convert  the  standard 
from  an  equipment  standard  into  both  a 
vehicle  standard  and  an  equipment 
standard.  S3  is  amended  to  read,  "This 
standard  applies  to  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  buses,  and  to  child  restraint  systems 
for  use  in  motor  vehicles  and  aircraft." 
This  change  makes  the  vehicle 
manufacturer  responsible  for  certifymg 
compliance  with  Standard  213  with 
respect  to  built-in  restraints. 

NHTSA  disagrees  with  Advocates' 
comment  that  the  first  part  of  S3  should 
state  that  the  standard  applies  to  "motor 
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vehicles"  instead  of  specifying  only 
certain  types  of  vehicles.  Specifying  the 
particular  types  of  vehicles  to  whid»  the 
standard  appUes  is  consistent  with  the 
application  section  of  all  of  the  other 
FMVSS's  that  apply  to  vehicles.  Further, 
vehicles  ndt  specified  in  S3,  such  as 
motorcycles  and  trailers,  are  unlikely  to 
be  manufactured  with  built-in  child 
restraint  systems.  In  any  event,  a  child 
restraint  installed  on  a  vehicle  not  listed 
in  S3  is  a  "built-in  child  restraint 
system"  under  Standard  213.  The 
vehicle  need  not  be  listed  in  S3  for  the 
manufacturer  to  be  responsible  under  49 
CFR  part  579,  Defect  and 
Noncompliance  Responsibility,  for 
.  recalling  the  vehicle  ifthe  restraint  does 
not  comply  with  Standard  213  or 
contains  a  safety-related  defect. 

b.  Applying  213's  Dynamic  Test 
Requirements  to  More  Systems 

This  rule  adopts  the  proposed 
amendment  to  the  definition  of  "built- 
in  child  restraint  system."  "Built-in 
child  restraint  system"  will  be  defined 
as  a  child  restraint  system  that  is 
designed  to  be  an  integral  part  of  and 
permanmtly  installed  in  a  motor 
vehicle.  As  a  result  of  this  amendment, 
child  restraints  newly  Included  in  the 
definition  must  meet  Standard  213's 
dynamic  performance  requirements  for 
built-in  systems. 

Advocates  is  incorrect  that  this 
amendment  requires  add-on  restraints 
that  are  permanently  installed  in  a  used 
vehicle  to  be  certified  as  meeting  the 
requirements  for  "built-in"  systems. 
Since  an  add-on  restraint  is  not 
designed  to  be  an  integral  part  of  a 
vehicle,  it  does  not  satisfy  the  definition 
of  built-in  restraint  and  its  manufacturer 
is  not  responsible  for  certifying  it  as 
such.  Also  NHTSA  does  not  agree  with 
Advocates  that  all  restraints  installed  in 
used  vehicles  should  be  considered 
built-in  restraints.  Persons  installing 
used  equipment  in  used  vehicles  do  not 
have  the  responsibility  under  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  to  certify  the  compliance  of 
the  equipment  or  vehicle  with  the 
FMVSS's. 

c.  Defining  Factory-Installed  Built-in 
Systems    \ 

This  rules  amends  the  definition  of 
"factory- installed  built-in  child  restraint 
system."  A  factory-installed  built-in 
system  is  cvurently  defined  as  a  built-in 
.■system  that  was  installed  in  a  motor 
vehicle  at  the  time  of  the  vehicle's 
delivery  to  a  dealer  or  distributor  for 
distribution.  Today's  amendment 
includes  restraints  installed  by  alterers 
and  final-stage  manufacturers  in  the 
definition. 


The  National  Automobile  Dealers 
Association  (NADA)  and  Hassel  Free. 
Inc.  suggested  the  change  in  their 
comments.  These  commenters  suggested 
that  since  alterers  and  final-stage 
manufacturers  are  subject  to  the  same 
recall  responsibilities  as  single-stage 
manufacturers,  they  take  the  same 
precautions  as  single-stage 
manufacturers  to  trace  a  defective  or 
noncomplying  item  of  equipment 
installed  on  the  vehicle.  For  example, 
similar  to  the  procedure  used  by  a 
single-stage  manufacturer,  an  alterer  or 
final-stage  manufacturer  records  the 
vehicle  identification  number  (VIN)  of 
the  vehicles  into  which  they  install 
built-in  restraints.  Those  precautions 
enable  the  alterer  or  final-stage 
manufacturer  to  identify  which  of  its 
vehicles  contain  a  defective  or 
noncomplying  restraint,  and  trace  the 
owners  of  those  vehicles  to  provide 
notice  of  a  recall  campaign. 

NHTSA  agrees  that  alterers  and  final- 
stage  manufacturers  should  be  subject  to 
the  same  labeling  requirements  as 
single-stage  manufacturers.  The  means 
that  can  be  used  to  notify  owners  of  a 
defect  in  the  restraint  or  a  failure  to 
comply  with  FMVSS  213  are  the  same 
for  all  three  types  of  manufacturers. 
Accordingly,  the  definition  of  a  factory- 
installed  built-in  child  restraint  is 
amended  as  followrs: 

A  factory-installed  built-in  child 
restraint  is  a  built-in  restraint  that  has 
been  or  will  be  permanently  installed  in 
.  a  motor  vehicle  before  that  vehicle  is 
certified  as  a  completed  or  altered 
vehicle  in  accordance  with  part  567  of 
this  chapter. 

II.  Amending  the  Informational 
Requirements  of  Standard  213 

a.  Labeling  Built  In  Systems  (Ford 
Petition) 

This  rule  removes  the  requirement  in 
S5.5.4  that  a  factory-installed  system 
must  be  labeled  with  the  information 
specified  in  85. 5. 5  (a)  through  (d).  i.e., 
with  the  restraint's  model  name  or 
number,  the  manufacturer's  name,  and 
the  date  and  place  of  manufacture.  In 
response  to  Ford's  comment,  the 
requirement  of  S5. 5. 5(e)  is  also 
removed.  That  paragraph  requires  that 
the  restraint  must  be  labeled  with  a 
certification  of  conformance  to  the 
FMVSS's.  Ford  pointed  out  that 
S5.5.5(e)  is  redundant  for  factory- 
installed  built-in  restraints  since 
certification  to  Standard  213  would  be 
provided  through  the  vehicle 
certification  label.  Ford  is  correct  that 
the  vehicle's  certification  would  include 
certification  to  Standard  213. 


Advocates  and  CAS  obj^ed  to  the 
proposed  amendment.  These 
commenters  believed  there  could  be 
situations  where  an  owner  of  a  factory- 
installed  built-in  restraint  would  need 
the  labeling  of  S5.5.5  (a)  through  (d)  tn 
identify  the  restraint.  Advocates 
believed  the  vehicle  owner  might  seek 
to  have  a  damaged  factory-installed 
built-in  restraint  replaced  by  a  motor 
vehicle  repair  shop.  "Without 
knowledge  of  the  name  of  the  restraint 
manufacturer,  or  the  model  name  or 
number  of  the  particular  restraint  built- 
in  to  the  vehicle,  replacement  with  an 
inadequate  or  inappropriate  child 
restraint  may  result."  (Advocates' 
comment,  p.  6.)  CAS  believed  the 
labeling  is  needed  in  case  the  built-in 
restraint  is  removed  from  a  vehicle  and 
installed  in  another.  CAS  also  believed 
the  labeling  is  "a  convenient  and 
inexpensive  way  to  double-check 
whether  a  given  factory- installed  buih- 
in  restraint  is  subject  to  recall"  (CAS 
comment,  pp.  2-3.) 

The  agency  does  not  believe  the 
reasons  provided  by  Advocates  and  CAS 
warrant  a  requirement  for  the  labeling. 
An  owner  wishing  to  replace  a  damaged 
factory-installed  restraint  with  an 
identical  restraint  can  obtain 
information  on  the  replacement  seal 
from  the  vehicle  manufacturer.  Also. 
NHTSA  does  not  agree  with  CAS  that 
switching  a  factory-installed  restraint 
between  vehicles  will  occur  with  any 
regularity  to  warrant  the  restraint 
labeling.  Also,  there  is  no  information 
supporting  the  view  that  vehicle  owners 
are  not  being  properly  informed  of 
vehicle  recalls,  and  that  there  is  a  need 
for  a  means  to  enable  owners  to  double 
check  recall  information. 

b.  Consumer  Instructions 

This  rule  adopts  the  propo.sed 
changes  to  the  standard's  requirements 
for  printed  consumer  instructions. 
Advocates  and  CAS  objected  to 
removing  the  requirement  that  factory- 
installed  built-in  restraints  have  a 
storage  location  for  the  instru<:tions. 
Advocates  wanted  NHTSA  to  require 
the  storage  location,  and  require 
manufacturers  to  provide  an  instrudion 
booklet.  (Instructions  on  using  the 
factory-in.stalled  built-in  restraints  are 
required  to  be  placed  in  the  vehicle 
owner's  manual  (5.6.2).)  Advocates 
believed  an  additional  instruciion 
booklet  stored  on  the  restraint  would  be 
more  convenient  for  and  familiar  to 
consumers  than  the  vehicle  owner's 
manual.  The  commenter  said  the  greater 
convenience  and  familiarity  would 
increase  the  likelihodd  of  consumers 
referring  to  the  instructions  and 
correctly  using  the  restraint.  CAS 
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wanted  instructions  to  be  printed  on 
each  restraint. 

NHTSA  has  decided  not  to  require  the 
separate  booklet  of  instructions  for 
factory-installed  restraints.  NHTSA  did 
not  sped  Heal  ly  propose  such  a 
requirement  and  did  not  receive 
comment  on  it  apart  from  the  suggestion 
by  Advocates.  More  important,  had  the 
agency  received  significant  comment  on 
the  idea,  NHTSA  would  not  have 
adopted  it.  The  vehicle  owner's  manual 
is  the  source  of  information  about  the 
vehicle's  various  safety  systems  and 
designs.  It  is  logical,  therefore,  that 
information  about  the  child  restraint 
would  be  located  in  that  manual. 
Consumers  are  familiar  with  the  owner's 
manual,  know  that  they  should  refer  to 
the  manual  for  detailed  information 
about  using  the  systems  and  equipment 
on  the  vehicle,  and  know  where  to  find 
the  manual.  It  is  reasonable  to  assume 
consumers  will  use  the  manual  for 
information  about  the  child  restraint, 
just  as  they  do  for  adult  restraints  and 
other  safety  equipment.  NHTSA  is  not 
aware  of  a  safety  need  to  supplement 
the  manual's  instructions  for  built-in 
systems  with  a  separate  information 
booklet. 

NHTSA  also  concludes  this  rule 
should  not  reouire  built-in  restraints  to 
be  labeled  with  detailed  instructions,  as 
CAS  suggested.  The  agency  has  no 
information  that  suggests  a  need  for  the 
requirement.  There  is  also  no 
information  on  the  detail  that  should  be 
required  for  the  instructions,  the 
availability  of  space  on  restraint  labels, 
and  the  cost  and  burdens  of  the  labeling. 

CAS  objected  to  removing  S5.6.4 
without  requiring  a  new  label  for  built- 
in  beds.  S5.6.4  states  that  buih-in 
restraints  should  have  an  instruction 
that  explains  that  the  bed  should  be 
positioned  so  that  the  child's  head  is 
near  the  vehicle's  center  (i.e.,  mid-way 
between  the  sides  of  the  car).  CAS  asked 
NHTSA  to  require  built-in  beds  to  be 
labeled  with  a  consumer  instruction  to 
place  the  child's  head  near  the  vehicle's 
center. 

NHTSA  has  decided  not  to  require  the 
suggested  labeling.  Car  beds  typically 
have  a  three-point  harness  system 
whose  conflguration  indicates  to  the 
consumer  where  the  baby's  head  should 
be  placed.  Also,  there  is  no  comparable 
labeling  requirement  for  add-on  child 
beds.  The  need  for  the  labeling  for  built- 
in  beds  is  therefore  undemonstrated.  In 
addition.  Standard  213  already  requires 
manufacturers  to  include  instructions 
on  positioning  a  child  in  a  built-in  bed. 
in  the  printed  material  accompanying 
each  bed.  In  response  to  CAS,  however, 
NHTSA  will  expressly  provide  in  S5.6.2 
that  the  instructions  for  each  car  bed 


shall  explain  that  the  child  should  be 
positioned  in  the  bed  in  such  a  way  that 
the  child's  head  is  near  the  center  of  the 
vehicle.  NHTSA  will  also  specify  in 
S5.6.3  that  the  installation  instructions 
for  built-in  car  beds  shall  explain  that 
the  bed  should  be  installed  so  that  the 
child's  head  will  be  near  the  center  of 
the  vehicle. 

c.  Installation  Instructions 

This  rule  adopts  a  requirement  that 
built-in  restraints  must  have 
instructions  for  installing  the  system  in 
a  motor  vehicle,  but  excludes  certain 
systems  from  the  requirement.  The 
excluded  systems  are  built-in  restraints 
that  have  been  installed,  and  factory- 
installed  built-in  systems  that  have  not 
yet  been  installed  but  are  designed  for 
a  specific  vehicle  model  and  seating 
position.  Restraints  that  have  been 
installed  in  a  vehicle  are  excluded 
because  instructions  are  not  needed 
after  the  manufacturing  process  is 
completed.  The  latter  exclusion 
responds  to  Ford's  comment.  Factory- 
installed  restraints  that  are  designed  for 
a  specific  vehicle  model  and  seating 
position  are  excluded  because  the 
particular  configuration  of  the  vehicle 
interior  has  already  been  accounted  for 
in  the  design  of  the  restraint. 

CAS  suggested  further  labeling  and 
disclosure  requirements  regarding  the 
installation  instructions  for  aftermarket 
built-in  restraints  (i.e.,  built-in  restraints 
other  than  factory-installed  ones).  CAS 
believed  these  restraints  are  not 
permanent  fixtures  of  the  vehicle  and 
that  they  can  be  used  over  and  over 
again  in  different  vehicles.  CAS  said 
that  the  restraint  manufacturer  should 
disclose  to  the  consumer  all  the 
unsuitable  applications  there  may  be  for 
the  restraint  (e.g.,  that  the  restraint  is 
incompatible  with  a  particular  type  of 
minivan  design),  and  that  the 
disclosures  should  be  on  the  packaging 
for  the  restraint,  in  the  user  instructions, 
and  permanently  labeled  on  the 
restraint. 

NHTSA  does  not  agree  that  these 
requirements  are  necessary.  Aftermarket 
built-in  restraints  are  designed  to  be 
permanently  installed  in  the  vehicle, 
and  typically  only  fit  into  a  particular 
type  and  model  of  vehicle  because  of 
the  variation  between  vehicle  designs. 
Since  it  is  unlikely  that  such  a  restraint 
will  be  re-installed  in  another  vehicle 
after  its  first  installation,  it  doe  not 
appear  necessary  to  disclose  unsuitable 
applications  after  the  child  restraint  has 
been  installed. 


m.  Other  Amendments 

a.  Definition  of  Specific  Vehicle  Shell 

This  rule  amends  the  definition  of 
"specific  vehicle  shell"  in  S4  of 
Standard  213.  This  rule  adopts  the 
slight  revisions  to  the  definition  that  the 
agency  had  proposed  to  make  the 
definition  more  appropriate  for  testing 
aftermarket  built-in  systems  than  the 
present  definition.  Hassel  Free 
suggested  making  slight  revisions  for  the 
same  purpose.  Hassel  Free  stated  that 
the  definition  might  be  confusing 
because  it  refers  to  "front  seat"  and 
"rear  seat"  as  though  the  vehicle  for  the 
built-in  restraint  has  only  front  and  rear 
seats.  The  commenter  suggested 
changing  the  definition  to  reflect  the 
fact  that  vehicles  such  as  vans  can  have 
a  row  of  seats  between  the  front  and  rear 
seats.  The  commenter  said  such  a 
change  would  be  consistent  with  the 
Canadian  test  procedures  for  built-in 
restraints.  NHTSA  agrees,  and  has  made 
the  changes  in  this  rule. 

b.  Conforming  Amendments 

This  rule  slightly  revises  S6. 1.2. 1.1(b) 
and  6.1.2.1.2(b).  part  of  the  test 
procedures  for  built-in  child  restraints. 
Those  sections  direct  that  the  restraint 
is  to  be  tested  by  activating  the  restraint 
in  the  specific  vehicle  shell  or  the 
specific  vehicle  in  accordance  with  the 
manufacturer's  instructions  provided 
"in  the  vehicle  owner's  manual."  Since 
the  instructions  for  aftermarket 
restraints  are  not  in  the  vehicle  owner's 
manual,  reference  to  the  manual  has 
been  removed  in  6.1.2.1.1(b)  and 
6.1.2.1.2(b). 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 
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Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  significant 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  prooadures.  NHTSA  has  further 
determined  that  the  effects  of  this 
rulemaking  are  so  minor  that 
preparation  of  a  final  regulatory 
evaluation  is  not  warranted.  NHTSA 
believes  that  manufacturers  will  be 
minimally  affected  by  today's 
amendment  to  the  definition  of  a  built- 
in  child  restraint  system.  Based  on 
available  information,  manufacturers  of 
restraints  that  are  newly  included  in  the 
definition  now  design  their  product  to 
meet  Standard  213  requirements  for 
"built-in"  systems.  Vehicle 
manufacturers  will  be  minimally 
affected  by  today's  amendment  to 
Standard  213's  application  section, 
because  they  are  already  responsible 
under  49  CFR  part  579.  Defect  and 
Noncompliance  Responsibility,  for 
recalling  the  vehicle  in  the  event  the 
restraint  it  installed  does  not  comply 
with  Standard  213  or  contains  a  safety- 
related  defect.  NHTSA  also  believes  that 
manufacturers  will  be  minimally 
affected  by  the  amendment  to  the 
labeling  requirements.  The  amendment 
would  afGact  some  but  not  all  of  the 
information  that  is  required  to  be 
labeled  on  or  provided  with  the 


restraint. 


Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  To  our 
knowledge  there  are  only  a  few 
manufacturers  of  built-in  systems  that 
are  small  businesses.  Regardless  of  the 
number  of  small  entities.  NHTSA 
believes  the  economic  impact  on  them 
is  not  significant,  since  manufacturers 
producing  systems  that  are  newly 
included  in  the  "built-in  restraint" 
definition  are  now  designing  their 
product  to  meet  Standard  213'8  dynamic 
requirements  for  built-in-systems.  The 
labeling  amendments  will  minimally 
affect  these  manufacturers,  since  this 
rule  changes  only  some  but  not  all  of  the 
information  that  is  required  to  be 
labeled  on  or  provided  with  a  restraint. 
Alterers  and  final-stage  manufacturers 
will  be  minimally  affected  by  today's 
amendment  to  the  definition  of  "factory- 


installed  built-in  child  restraint 
system."  The  amendment  has  the  effect 
of  excluding  built-in  restraints  installed 
by  these  manufacturers  fi^m  only  some 
of  Standard  213's  labeling  requirements. 
The  bulk  of  the  standard's  labeling 
requirements  continue  to  apply. 

Executive  Order  12612 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  the  agency  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing, 
NHTSA  amends  49  CFR  part  571  as  set 
forth  below. 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392.  1401.  1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

§571.213    [Amended] 

2.  In  §  571.213.  S3  is  revised  to  read 
as  follows: 

53.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks  and  buses, 
and  to  child  restraint  systems  for  use  in 
motor  vehicles  and  aircraft. 

3.  In  §  571.213,  S4  is  amended  by 
revising  the  definitions  of  "built-in 
child  restraint  system."  "factory- 
installed  built-in  child  restraint 
system."  and  "specific  vehicle  shell"  to 
read  as  follows: 

54.  Definitions. 

Built-in  child  restraint  system  means 
a  child  restraint  system  that  is  designed 
to  be  an  integral  part  of  and 
permanently  installed  in  a  motor 
vehicle. 


Factory-installed  built-in  child 
restraint  system  means  a  built-in  child 
restraint  system  that  has  been  or  will  be 
permanently  installed  in  a  motor 
vehicle  before  that  vehicle  is  certified  as 
a  completed  or  altered  vehicle  in 


accordance  with  part  567  of  this 
chapter. 

Specific  vehicle  shell  means  the  actual 
vehicle  model  part  into  which  the  built- 
in  child  restraint  system  is  or  is 
intended  to  be  fabricated,  including  the 
complete  surroundings  of  the  built-in 
system.  If  the  built-in  child  restraint 
system  is  or  is  intended  to  be  fabricated 
as  part  of  any  seat  other  than  a  front 
seat,  these  surroundings  include  the 
back  of  the  seat  in  front,  the  interior  rear 
side  door  panels  and  trim,  the  floor  pan, 
adjacent  pillars  (e.g..  the  B  and  C 
pillars),  and  the  ceiling.  If  the  built-in 
system  is  or  is  intended  to  be  fabricated 
as  part  of  the  front  seat,  these 
surroundings  include  the  dashboard,  the 
steering  mechanism  and  its  associated 
trim  hardware,  any  levers  and  knobs 
installed  on  the  floor  or  on  a  console, 
the  interior  front  side  door  panels  and 
trim,  the  front  seat,  the  floor  pan.  the  A 
pillars  and  the  ceiling. 

4.  In  §  571.213.  the  introductory  text 
of  S5  is  revised  to  read  as  follows: 

S5.  Requirements  for  motor  vehicles 
with  built-in  child  restraint  systems  and 
for  child  restraint  systems  manufactured 
for  use  in  motor  vehicles.  Each  motor 
vehicle  with  a  built-in  child  restraint 
system  shall  meet  the  requirements  in 
this  section  when,  as  specified,  tested  in 
accordance  with  S6.1  and  this 
paragraph.  Each  child  restraint  system 
manufactured  for  use  in  motor  vehicles 
shall  meet  the  requirements  in  this 
section  when,  as  specified,  tested  in 
accordance  with  S6.1  and  this 
paragraph.  Each  add-on  system  shall 
meet  the  requirements  at  each  of  the 
restraint's  seat  back  angle  adjustment 
positions  and  restraint  belt  routing 
positions,  when  the  restraint  is  oriented 
in  the  direction  recommended  by  the 
manufacturer  (e.g.,  forward,  rearward  or 
laterally)  pursuant  to  S5.6,  and  tested 
.  with  the  test  dummy  specified  in  S7. 

5.  In  §571.213,  (introductory  text)  and 
S5. 1.3. 1(a)  are  republished  and 
S5. 1.3. 1(b)  is  revised  to  read  as  follows: 

S5. 1.3.1     Child  restraint  systems 
other  than  rear- facing  ones  and  car 
beds.  Each  child  restraint  system,  other 
than  a  rear- facing  child  restraint  system 
or  a  car  bed,  shall  retain  the  test 
dummy's  torso  within  the  system. 

(a)  In  the  case  of  an  add-on  child 
restraint  system,  no  portion  of  the  test 
dummy's  head  shall  pass  through  a 
vertical  transverse  plane  that  is  32 
inches  forward  of  point  z  on  the 
standard  seat  assembly,  measured  along 
the  center  SORL  (as  illustrated  in  figure 
IB),  and  neither  knee  pivot  point  shall 
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pass  through  a  vertical,  transverse  plane 
that  is  36  inches  forward  of  point  z  on 
the  standard  seat  assembly,  measxired 
aJong  the  center  SORL. 

(bj  In  the  case  of  a  buih-in  child 
restraint  system,  neither  knee  pivot 
shall  pass  through  a  vertical,  transverse 
plane  that  is  36  inches  forward  of  the 
hinge  point  of  the  specific  vehicle  seat 
into  wnich  the  system  is  or  is  intended 
to  be  built,  measured  along  a  horizontal 
line  parallel  to  the  vehicle's 
longitudinal  center  line  and  the  center 
line  of  the  vehicle  seat. 


6.  In  §571.213,  S5.2.1.2  (introductory 
text)  and  S5.2.1.2(a)  are  republished  and 
S5.2. 1.2(b)  is  revised  to  read  as  follows: 

S5.2.1.2    A  front-facing  child 
restraint  system  is  not  required  to 
comply  with  S5.2.1.1  if  the  target  point 
on  either  side  of  the  diunmy's  head  is 
below  a  horizontal  plane  tangent  to  the 
top  of— 

(a)  The  standard  seat  assembly,  in  the 
case  of  an  add-on  child  restraint  system, 
when  the  dummy  is  positioned  in  the 
system  and  the  system  is  installed  on 
the  assembly  in  accordance  with  S6.1.2. 

(b)  The  venicle  seat,  in  the  case  of  a 
built-in  child  restraint  system,  when  the 
system  is  activated  and  the  dimuny  is 
positioned  in  the  system  in  accordance 
with  S6.1.2. 

7.  In  §  571.213,  S5.2.2.2(a)  is  revised 
to  read  as  follows: 

S5.2.2.2  Each  forward-facing  child 
restraint  system  shall  have  no  fixed  or 
movable  siuiace — 

(a)  •  •  • 

(2)  Parallel  to  a  vertical  plane  through 
the  longitudinal  center  line  of  the 
vehicle  seat,  in  the  case  of  a  built-in 
child  restraint  system,  and, 

8.  In  §  571.213,  S5.5.4  and  the 
introductory  text  of  S5.5.5  are  revised  to 
read  as  follows: 

S5.5.4(a)    Each  built-in  child 
restraint  system  other  than  a  factory- 
installed  buih-in  restraint  shall  be 
permanently  labeled  with  the 
information  specified  in  S5.5.5  (a) 
through  (k).  The  information  specified 
in  S5.5.5  (a)  through  (j)  shall  be  visible 
when  the  system  is  activated  for  use. 

(b)  Each  factory-installed  built-in 
child  restraint  shall  be  permanently 


labeled  with  the  information  specified 
in  S5.5.5  (f)  through  (j),  so  that  the 
informatian  is  visible  when  the  restrain 
is  activated  for  use.  The  informatian 
shall  also  be  included  in  the  vehicle 
owner's  manual. 

S5.5.5    The  information  specified  in 
paragraphs  (a)  through  (k)  of  this  section 
that  is  required  by  S5.5.4  shall  be  in 
English  and  lettered  in  letters  and 
numbers  that  are  not  smaller  than  10- 
point  type  and  are  on  a  contrasting 
backgroimd. 

9.  In  §  571.213,  S5.6.2  is  revised. 
S5.6.2.1  and  S5.6.2.2  are  republished, 
and  S5.6.2.3  is  added  to  read  as  follows: 

S5.6.2    Buih-in  child  restraint 
systems,  (a)  Each  built-in  child  restraint 
system  shall  be  accompanied  by  printed 
instructions  in  Enghsh  that  provide  a 
step-by-step  procedure,  including 
diagrams,  for  activating  the  restraint 
system,  positioning  a  cnild  in  the 
system,  adjusting  the  restraint  and,  if 
provided,  the  restraint  harness  to  fit  the 
child.  The  instructions  for  each  built-in 
car  bed  shall  explain  that  the  child 
should  be  positioned  in  the  bed  in  such 
a  way  that  the  child's  head  is  near  the 
center  of  the  vehicle. 

(b)  Each  motor  vehicle  equipped  with 
a  factory-installed  built-in  chiJa 
restraint  shall  have  the  information 
specified  in  paragraph  (a)  of  this  section 
included  in  its  vehicle  owner's  manual. 

55.6.2.1  The  instructions  shall 
explain  the  primary  consequences  of  not 
following  the  manufacturer's  warnings 
for  proper  use  of  the  child  restraint 
system  in  accordance  with  S5.5.5  (f) 
through  (i). 

55.6.2.2  The  instructions  for  each 
built-in  child  restraint  system  other  than 
a  factory-installed  restraint,  shall 
include  the  following  statement, 
inserting  an  address  and  telephone 
number  "Child  restraints  could  be 
recalled  for  safety  reasons.  You  must 
register  this  restraint  to  be  reached  in  a 
recall.  Send  your  name,  address  and  the 
restraint's  model  number  and 
manufactming  date  to  [insert  address) 
or  call  [insert  telephone  number).  For 
recall  information,  call  the  U.S. 
Government's  Auto  Safety  Hotline  at  1- 


800-424-9393  (202-366-0123  in  DC 
area)." 

S5.6.2.3.    Each  built-in  child  restraint 
system  other  than  a  factory-installed 
built-in  restraint,  shall  have  a  location 
on  the  restraint  for  storing  the 
instructions. 

10.  In  §  571.213,  S5.6.3  is  revised  to 
read  as  follows: 

S5.6.3    Each  built-in  child  restraint 
system,  other  than  a  system  that  has 
been  installed  in  a  vehicle  or  a  factory- 
installed  built-in  system  that  is  designed 
for  a  specific  vehicle  model  and  seating 
position,  shall  be  accompanied  by 
instructions  in  English  that  provide  a 
step-by-step  procedure  for  installing  the 
system  in  a  motor  vehicle.  The 
instructions  shall  specify  the  types  of 
vehicles  and  the  seating  positions  into 
which  the  restraint  can  or  caimot  be 
installed.  The  Instructions  for  each  car 
bed  shall  explain  that  the  bed  should  be 
installed  so  that  the  child's  head  will  be 
near  the  center  of  the  vehicle. 

11.  In  §  571.213,  S5.6.4  through  S5.6.6 
are  removed. 

12.  In  S  571.213,  S6.1.2.1.1(b)  is 
revised  to  read  as  follows: 

S6.1. 2.1.1     Test  configuration  I. 

(a)  •  •  • 

(b)  In  the  case  of  each  built-in  child 
restraint  system,  activate  the  restraint  in 
the  specific  vehicle  shell  or  the  specific 
vehicle,  in  accordance  with  the 
manufacturer's  instructions  provided  in 
accordance  with  S5.6.2. 

13.  In  §571.213,  S6.1. 2.1.2(b)  is 
revised  to  read  as  follows: 

S8.1.2.1.2.    Test  configuration  11. 

(a)  •  •  • 

(b)  In  the  case  of  each  built-in  child 
restraint  system  which  is  equipped  with 
a  fixed  or  movable  svirface  described  in 
S5. 2.2.2.  or  a  buih-in  booster  seat  with 

a  top  anchorage  strap,  activate  the 
system  in  the  specific  vehicle  shell  or 
the  specific  vehicle  in  accordance  with 
the  manufacturer's  instructions 
provided  in  accordance  with  S5.6.2. 

Issued  on  April  8, 1993. 
Howard  M.  SmoDdn, 
Executive  Director. 

[FR  Doc.  93-8793  Piled  4-15-«3:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  o<  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  fina) 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9CFRPart317 

PocfcM  No.  86-049W] 
BIN  0563>AA71 

Latiellng  of  Meat  Food  Products,  Under 
Certain  Circumstances,  that  Contain 
Mechanically  Separated  (Species) 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTIOW:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is 
withdrawing  its  proposal  of  September 
9, 1988,  to  amend  the  Federal  meat 
inspection  regulations  by  excepting, 
under  certain  circumstances,  meat  food 
products  that  contain  Mechanically 
Separated  (Species)  (MS(S))  as  an 
ingredient  from  the  requirement  that  the 
labels  of  meat  food  products  include  a 
list  of  the  common  or  usual  names  of  all 
ingredients  used,  which  would  include 
the  ingredient  MS(S).  This  action  is 
being  taken  as  a  result  of  a  thorough  and 
careful  review  undertaken  by  FSIS  of 
the  rulemaking  record  of  the  proposed 
rule. 

EFFECTIVE  DATE:  April  16. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  O'K.  Glavin.  Deputy 
Administrator.  Regulatory  Programs, 
Food  Safety  and  hispection  Service, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  (202)  720-2709. 
SUPPt^MENTARY  INFORMATION:  On  April 
27, 1976,  a  notice  of  proposed 
rulemaking  was  published  that 
included,  among  other  things,  a 
proposal  for  permitting  the  manufacture 
of  three  types  of  products  resulting  from 
the  mechanical  separation  and  removal 
of  most  of  the  bone  from  attached 
skeletal  muscle  tissue  (41  FR  17560). 
Also  on  April  27, 1976.  an  interim  rule 
was  published  that  included  standards 
for  the  use  of  "Mechanically  Deboned 
Meat"  (MDM)  (41  FR  17535).  The 
interim  rM^lation  provided  that 


Mechanically  Deboned  Meat  could  be 
identified  on  the  labeling  of  products  in 
which  it  was  permitted  to  be  used  by  its 
species  name;  e.g..  beef  or  pork. 

The  interim  regulation  was 
challenged  by  a  coalition  of  various 
consumer-oriented  public  interest 
groups.  State  officials,  and  a  member  of 
Congress  in  Community  Nutrition 
Institute  v.  Butz  (CNI  v.  Butz,  420  F. 
Supp.  751  (D.D.C.  1976).  The  Court  in 
CNI  v.  Butz  held  in  ruling  on  a  motion 
for  preliminary  injunction,  among  other 
things,  that,  in  its  opinion,  MDM  was 
not  meat  as  traditionally  defined 
because  of  its  bone  particle  content.  The 
Court  concluded  that  these  bone 
particles  must  be  regarded  as  having 
been  added  to  meat  during  mechanical 
processing  of  MDM,  and.  in  the  case  of 
a  finished  processed  product  to  which 
MDM  has  been  added,  as  a  substance 
added  to  the  product.  It  also  appeared 
to  the  Court  that  the  interim  regulation, 
which  did  not  require  MDM  to  bo 
declared  on  the  label,  permitted 
misbranding  of  a  product  that  contained 
MDM  since  the  calcium  content  of  such 
a  product  would  be  higher  than  that  of 
a  comparable  product  prepared  without 
MDM.  The  Court  stated  that,  since  the 
public  expects  the  "usual  product."  it 
would  be  misled  by  the  labeling 
permitted  by  the  regulation.  The  Court 
felt  that  this  could  prove  especially 
harmful  to  persons  on  calcium- 
restricted  diets,  who  would  be  misled 
into  thinking  that  the  product  contained 
no  more  than  the  usual  amount  of 
calcium.  The  Court  also  raised  certain 
health  and  safety  questions  about  MDM. 
The  Court  issued  an  injunction 
enjoining  the  Secretary  from  giving 
further  effect  to  the  interim  regulation 
with  respect  to  MDM. 

In  order  to  respond  to  the  health  and 
safety  questions  raised  by  the  Court,  the 
Department  initiated  an  analytical 
program  to  develop  data  on  the  amounts 
of  nutrients  and  substances  of  concern 
which  might  be  present  in  MDM.  A 
panel  was  assigned  to  undertake  this 
evaluation.  As  a  result  of  the  panel's 
conclusions  and  recommendations,  CM 
y.  Butz.  and  the  widespread  public 
interest  and  concern  about  MDM.  a 
revised  proposal  was  published  on 
October  6. 1977. 

The  proposal  provided,  among  other 
things,  that  the  product  be  named 
"Tissue  from  Ground  Bone"  (TFGB); 
that  the  product  be  labeled  "Tissue  fit)m 


Ground  (Species)  Bone"  in  iLe 
ingredients  statement  of  a  meat  food 
product  in  which  it  is  used;  that  the 
name  of  the  meat  food  product  in  which 
it  is  used  be  qualified  by  the  term 
"Tissue  from  Ground  Bone  Added";  and 
that  the  product  be  classified  as  a  meat 
food  product  rather  than  as  a  class  of 
meat  (42  FR  54437). 

As  a  result  of  the  rulemaking 
proceeding,  the  Administrator 
concluded  in  the  final  rulemaking 
document  published  in  1978  (43  FR 
26416)  that,  among  other  things,  the 
product  should  be  named 
"Mechanically  Processed  (Species) 
Product"  or  MP(S)P.  The  Administrator 
also  concluded  that  a  qualifying 
statement  should  be  added  to  finished 
product  names  to  indicate  the  presence 
of  MP(S)P.  since  MP(S)P  is  unique  and 
would  not  be  an  expected  ingredient; 
that  finished  product  names  should  bear 
the  additional  qualifying  statement. 

"Contains  Up  to %  Powdered 

Bone"  because  the  need  of  some 
individuals  to  limit  their  intake  of 
calcium  is  an  important  consideration; 
and  that  MP(S)P  should  be  listed 
separately  from  "meat"  in  its  order  of 
predominance  by  weight  in  the 
ingredients  statement  of  finished 
products  because  MP(S)P  is  not  meat 
and  it  would  be  a  standardized  product 
following  publication  of  the  rule. 
After  these  regulations  became 
effective,  membngrs  of  the  red  meal 
industry  contended  that  not  much  of 
this  product  was  used.  They  further 
contended  that  the  failure  to  market 
products  containing  MP(S)P  was  due  to 
regulatory  requirements  which  they 
believed  went  beyond  what  was 
necessary  to  protect  the  public,  and  they 
asked  the  Department  to  reconsider 
these  requirements. 

Following  additional  reviews  and 
analyses,  the  Department  issued  a 
proposed  rule  on  July  31,  1981  (46  FR 
39274).  The  rulemaking  document 
indicated  that,  among  other  things,  the 
Department  continued  to  believe  that 
mechanically  processed  product 
differed  materially  from  "meat"  in  its 
composition  and  consistency  and  that 
the  characteristics,  production,  and  use 
of  this  product  should  be  subject  to 
regulatory  definition  and 
standardization.  Therefore,  the 
Department  indicated  that  it  believed 
that  this  product  should  be  listed 
separately  in  the  ingredients  statement 
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of  a  meat  food  product  in  which  it  is 
used,  in  accordance  with  the  general 
labehng  requirements  for  meat  food 
products,  and  in  light  of  consumers' 
interest  in  knowing  each  of  the 
ingredients  in  the  foods  that  they 
purchase. 

Based  on  comments  received  and 
further  evaluation  of  relevant 
information,  in  1982  the  Department 
promulgated  a  final  rule  which 
amended  the  Federal  meat  inspection 
regulations  by,  among  other  things, 
modifying  the  definition  and  standard 
for  the  product,  and  the  labeling 
requirements  for  surJi  product  and  meat 
food  products  in  which  it  may  be  used 
(47  FR  28214).  The  name  of  the  product 
was  changed  from  "Mechanically 
Processed  (Species)  Product"  to 
"Mechanically  Separated  (Species)" 
(MS(S))  to  provide  a  more  meaningful 
and  concise  description  of  its 
characteristics.  A  labeling  requirement 
for  the  product  was  established  to 
ensure  that  the  product  was  used  in 
accordance  with  regulatory 
requirements.  The  requirement  that  the 
names  of  meat  food  products  be 
qualified  to  indicate  the  presence  of  this 
product  as  an  ingredient  was  deleted  as 
imnecessary.  Further,  the  requirement 
that  the  names  of  meat  food  products  be 
further  qualified  to  indicate  the 
percentage  of  powdered  bone  they 
contained  was  replaced  by  a 
requirement  that  their  labels  declare,  in 
certain  circumstances,  calcium  content 
either  as  part  of  nutrition  labeling 
information  or,  if  the  meat  food  product 
did  not  bear  nutrition  labeling,  in  a 
prominent  statement  in  immediate 
conjunction  with  the  ingredients  list. 
The  Department  noted  that  the 
requirement  of  calcium  content  labeling, 
under  the  circumstances  set  forth  in  the 
rule,  was  designed  to  meet  the  needs  of 
a  hmitud  population  as  opf>osed  to  the 
general  population.  The  calcium  content 
labeling  requirement  was  designed  to 
assure  that  persons  on  calcium- 
restricted  diets  had  adequate 
information,  while  not  misinforming  the 
general  population.  The  Department 
concluded  that  the  calcium  content 
approach  was  preferable  to  indicating 
the  percentage  of  powdered  bone 
because  it  would  respond  to  the  needs 
of  calcium-sensitive  individuals  without 
having  unwarranted,  negative  effects  on 
the  general  population's  evaluation  of 
meat  food  products  containing  MS(S). 

A  definition  and  standard  of  identity 
for  this  product  was  retained  since,  as 
the  Department  noted  in  its  proposal 
and  final  rulemaking  documents,  the 
consistency  of  this  product  and  its 
content  of  bone,  bone  marrow,  and 
certain  minerals,  as  well  as  muscle 


tlssiie  are  materially  different  from  those 
of  meat.  The  requirement  that  the  name 
of  the  product  be  Usted  in  its  proper 
order  of  predominance  in  the 
ingredients  statement  on  the  label  of  a 
meat  food  product  in  which  it  is  used, 
consistent  with  the  general 
requirements  for  declaring  ingredients 
in  meat  food  products,  was  also 
retained.  The  product's  distinctive 
character  and  separate  reg\ilatory 
standard  were  the  basis  for  the 
ingredient  declaration  requirement,  and 
not  the  product's  wholesomeness  or 
fitness  for  consumption  or  the  level  of 
particular  meat  food  product  in  which 
it  would  be  included  as  an  ingredient 

The  final  1982  regulations  were 
challenged  in  Community  Nutrition 
Institute,  et  al.  v.  Block,  et  al.,  Qvil  Case 
No.  82-2009  (D.D.C.  decided  Dec.  1. 
1982).  The  plaintiffs  challenged  the 
amended  regulations  contending,  among 
other  things,  that  they  permittedthe  sale 
of  misbranded  meal  food  products 
because  of  the  product  name  change  to 
MS(S)  and  the  elimination  from  the 
labeling  of  meat  food  products,  in  which 
MS(S)  may  be  used,  of  the  statements 
that  qualified  the  name  of  the  meat  food 
product  by  indicating  the  presence  of 
MS(S)  and  the  percentage  of  powdered 
bone.  The  plaintiffs  contended  that  the 
labeling  required  by  the  amended 
regulations,  i.e..  listing  of  MS(S)  in  the 
ingredients  statement  and  the  calcium 
declaration  under  certain 
circumstances,  was  insufficient  under 
the  Federal  Meat  Inspection  Act.  The 
United  States  District  Court  upheld  the 
regulations,  and  the  plaintiff's  ap{>ealed. 
The  United  States  Court  of  Appeals  for 
the  District  of  Columbia  upheld  the 
regulations  in  Community  Nutrition 
Institute,  et  al.  v.  Block,  et  al..  749  F.2d 
50  (D.C  Qr.  1984). 

On  September  9, 1988,  FSIS 
published  a  proposed  rule  (53  FR 
35089)  to  further  amend  the  labeling 
requirements,  under  certain 
circimistances.  for  meat  food  products 
that  contain  MS(S).  It  was  proposed  that 
if  MS(S)  comprises  no  more  than  10 
percent  of  the  livestock  and  poultry 
product  portion  of  a  meat  food  product, 
and  if  the  calcium  content  of  the  meat 
food  product,  irrespective  of  amount,  is 
stated  on  the  product  label  in  a  certain 
manner,  MS(S)  would  be  allowed  to  be 
designated  in  the  ingredients  statement 
as  the  species  of  livestock  from  which 
it  is  derived;  e.g..  "pork."  rather  than 
"mechanically  separated  pork."  The 
pro[>osal  was  in  response  to  a  petition 
received  on  behalf  of  Bob  Evans  Farms. 
Ine.  Columbus,  Ohio;  Odom  Sausage 
Company.  Madison,  Tennessee;  Sara 
Lee  Corporation,  Memphis,  Tennessee; 
and  Owens  Country  Sausage,  Inc., 


Richardson.  Texas  (see  Notice  of 
Petition  for  Rulemaking  at  52  FR  10766, 
April  3, 1987).  FSIS  had  settled  a 
lawsuit.  Bob  Evans  Farms,  Inc.,  et  al.  v. 
Lyng,  et  al..  Civil  Action  No.  86-1687 
fD.D.C.  filed  June  17, 1986).  brought  by 
those  petitioners,  by  committing  to  give 
expeditious  consideration  to  a  petition 
to  be  submitted  by  the  petitioners  to 
amend  the  existing  labeling  regulations 
for  MS(S).  The  central  premise  of  the 
petitioners'  arguments  is  that  when 
MS(S)  is  used  at  a  10  percent  or  less 
level  of  the  meat  and  poultry  product 
portion  of  a  meat  food  product,  caldura 
content  labeling  information,  as 
opposed  to  a  separate  identification  of 
MS(S)  in  the  ingredients  statement  of 
the  product,  is  all  that  is  needed  to 
ensure  that  the  labeling  of  the  meat  food 
product  is  not  false  or  misleading.  The 
De{>artment  published  the  proposal  to 
obtain  comments  and  data  on  this  issue. 

FSIS  received  5.084  comments  in 
re8pon.se  to  the  proposal.  Of  the  5.084 
comments.  3,270.  or  approximately  64 
percent,  opposed  the  proposal,  and 
1,814,  or  36  percent,  ravored  the 
proposal.  The  following  is  a  summary  of 
the  comments  and  the  major  issues 
raised. 

Of  the  36  percent  of  the  comments 
favoring  the  proposal,  approximately  90 
percent  were  from  private  citizens. 
These  comments  stated  that  products 
containing  no  more  than  10  percent 
MS(S)  would  be  more  informatively 
labeled  with  an  ingredients  statement 
listing  for  calcium  content  than  with  the 
term  "mechanically  separated  beef."  It 
was  asserted  that  calcium  content  is 
relevant  information  about  the  finished 
products,  whereas  the  term  "MS(S)" 
describes  the  way  in  which  that  small 
constituent  part  of  the  product  was 
processed. 

Other  comments  favoring  the 
proposal,  largely  from  the  meat  industry 
and  associations  representing  the  meat 
industry,  stated  that  disclosing  the 
calcium  content  of  a  finished  product  is 
a  labeling  method  superior  to  simply 
listing  MS(S)  as  an  ingredient  since, 
they  contend,  calcium  content 
represents  the  only  significant 
difference  between  products  containing 
MS(S)  and  those  that  do  not.  These 
commenters  also  stated  that  labehng 
which  contains  the  term  "mechanically 
separated"  is  largely  irrelevant  because 
it  refers  only  to  a  processing  procedure 
rather  than  to  any  intrinsic  feature  of 
this  type  of  meat.  Some  industry 
comments,  noting  that  there  are  not 
regulations  governing  comparable 
mechanically  separated  poultry 
products,  stated  that  because 
mechanically  separated  poultry  is  used 
without  restriction,  the  Agency's 
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regulatory  policies  are  inconsistent  and 
inequitable. 

ApproJdmately  64  percent  of  the 
comments  opposed  the  proposal.  The 
majority  of  these  comments  were  from 
private  citizens,  with  a  few  opposing 
comments  from  members  of  industry. 
These  comments  contend  that  if 
mechanically  separated  product  is  used, 
it  should  be  listed  in  the  ingredients 
statement  )ust  like  any  other  ingredient 
in  the  finished  product.  Most  comments 
opposing  the  proposal  fociised  on 
consumers'  right  to  know  when 
ingredients  such  as  MS(S)  are  present  in 
food.  Some  comments  stated  that  the 
petitioners'  own  assertion  that 
consumers  are  reluctant  to  purchase 
products  labeled  as  containing  MS(S) 
indicates  consumers  want  that 
information  and  is  itself  justification  for 
requiring  it  to  be  listed  as  MS(S)  in  the 
ingredients  statement.  Some 
commenters  stated  that  if  the  name 
MS(S)  really  constitutes  a  marketing 
problem  for  its  manufactiuwv,  then  the 
manufactiirers  should  bear  the  burden 
of  educating  the  consumer  about  its 
benefits,  rather  than  attempting  to  hide 
its  presence. 

The  Department  has  carefully  and 
thoroughly  reviewed  and  reexamined 
the  issue  of  whether  the  labeling  scheme 
set  forth  in  the  proposal  should  be 
promulgated.  A  careful  analysis  of  the 
comments  received  in  response  to  the 
proposal,  as  well  as  an  examination  of 
the  Department's  longstanding  labeling 
pohcy,  aiHl  the  rationale  behind  this 
poUcy  for  ingredients  of  meat  food 
products,  in  general,  and,  in  particular, 
for  the  ingredient  MS(S),  along  with 
Court  decisions  about  MS(S).  have  led 
the  Department  to  conclude  that  the 
proposed  labeling  scheme  should  be 
withdrawn. 

The  Department  agrees  with  the 
commentars  who  opposed  the  proposal 
and  who  stated  that  if  mechanically 
separated  product  is  used,  it  should  be 
identified  in  the  ingredients  statement 
of  a  finished  product  as  MS(S).  "This  is 
consistent  with  the  Etepartment's 
longstanding  labeling  {>olicy  which 
requires,  in  general,  Uiat  the  ingredients 
of  a  meat  food  product  be  listed  on  its 
label  in  the  ingredients  statement  This 
is  also  consistent  with  the  Department's 
longstanding  labeling  policy  for  meat 
food  products  that  contain  MS(S)  as  an 
ingredient,  which  is  designed  to  ensure 
that  labels  of  meat  food  products  that 
contain  MS(S)  are  not  false  or 
misleading.  This  longstanding  labeling 
poUcy  is  set  forth  in  the  Department's 
final  rulemaking  document  on  MP(S)P 
(43  FR  25416),  as  well  as  in  the 
Department's  1982  final  rulemaking 
document  on  MS{S)  (47  FR  28214).  The 


Department's  final  1962  rulemaking 
document  on  MS(S)  indicates  that  ue 
Department  had  determined  that 
material  differences  in  composition  and 
consistency  place  MS(S)  outside  the 
scope  of  oroduct  traditionally  defined  as 
meat,  and  that  the  characteristics  of 
MS(S)  are  such  that  it  should  be  defined 
as  a  distinctive,  standardized  product. 
Therefore,  this  rulemaking  document 
indicates  that  MS(S)  must  be  declared 
on  finished  product  labels  by  the  name 
specified  in  its  definition  and  standard, 
which  is  MS{S).  The  rulemaking 
document  notes  that  it  is  the  distinctive 
character  and  separate  regulatory 
standard  of  the  product  that  are  the 
basis  for  the  ingredient  declaration 
requirement,  and  not  the  product's 
wholesomeness  or  fitness  for 
consumption  or  the  level  in  the 
particular  meat  food  product  in  which 
it  is  used  as  an  ingredient.  As  indicated 
above,  the  Department's  labeling 
requirements  for  MS(S)  were  upheld  by 
the  United  States  District  Court  and  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia,  ana  are  currently 
set  forth  in  the  Department's 
regulations.  The  Ciepartment  continues 
to  oelieve  that  the  aforementioned 
reasons  for  requiring  the  separate 
identification  of  MS(S)  in  the 
ingredients  statement  of  a  meat  food 
product  in  which  it  is  used  are  correct, 
and  that  the  ingredients  statement 
labeling  requirement  for  MS(S)  is 
necessary  to  meet  the  mandate  of  the 
Federal  Meat  Inspection  Act  that 
provides  that  labeling  of  meat  food 
products  should  not  be  false  or 
misleading. 

The  E)epartment  also  agrees  with 
those  commenters  who  opposed  the 
proposal  based  on  a  consumer's  right  to 
know  when  ingredients  such  as  MS(S) 
are  present  in  food.  The  Department 
agrees  that  consumers  have  a  right  to 
know  when  MS(S)  is  used  as  an 
ingredient  in  a  product.  The 
Department's  longstanding  labeling 
policy  of  reouiring  that  MS(S)  be 
separately  identified  in  the  ingredients 
statement  of  a  product  in  which  it  is 
used  ensures  that  consumers  know 
when  MS(S)  is  used  in  a  meat  food 
product. 

The  Department  does  not  agree  with 
those  commenters  who  supported  the 
proposal  on  the  basis  that  products 
containing  no  more  than  10  percent 
MS(S)  would  be  more  informatively 
labeled  with  an  ingredients  statement 
listing  calcium  content  than  with  the 
term  MS(S).  because  they  assert  that 
calcium  content  is  relevant  information 
about  the  finished  products,  whereas 
the  term  MS{S)  describes  the  way  in 
which  a  small  constituent  part  of  the 


product  was  produced.  As  stated 
previously,  MS(S)  is  a  distinctive, 
standardized  ingredient  As  such,  it 
should  be  declared  by  its  name 
specified  in  its  definition  and  standard, 
consistent  with  the  Department's 
longstanding  labeling  policy,  in  the 
ingredients  statement  of  a  meat  food 
product  in  which  it  is  used,  in  order  to 
provide  consumers  with  relevant 
information  about  this  constituent  of  the 
product.  Providing  only  calcium 
information  on  the  Label  of  a  meat  food 
product  that  contains  MS(S)  would  not 
let  consumers  know  that  the  distinctive, 
standardized  product  MS(S)  was  used  in 
theproduct. 

The  Department  also  does  not  agree 
with  those  commenters  who  stated  that 
disclosing  the  calcium  content  of  a 
finished  product  is  a  labeUng  method 
which  is  superior  to  simply  listing 
mechanically  separated  meat  as  an 
ingredient,  because  they  assert  that 
calcium  content  represents  the  only 
significant  difference  between  products 
containing  MS(S)  and  those  that  do  not. 
As  noted  in  the  Department's  1982  final 
rulemaking  document  on  MS(S),  the 
consistency  of  this  product  and  its 
content  of  bone,  bone  marrow,  and 
certain  minerals,  as  well  as  muscle 
tissue,  are  materially  different  from 
meat.  The  Department  has  determined 
that  its  characteristics  are  such  that  it 
should  be  defined  as  a  distinctive, 
standardized  product.  Tljerefore,  it 
cannot  be  concluded  that  calcium 
content  represents  the  only  significant 
difference  between  products  that 
contain  and  those  that  do  not  contain 
MS(S).  As  made  clear  in  the  final  1982 
rulemaking  document  on  MS(S).  the 
question  of  whether  or  not  there  needs 
to  be  any  calcium  content  labeling  for 
products  that  contain  MS(S)  is  a 
separate  question  from  whether  MS(S) 
should  be  separately  identified  on  the 
label  of  a  product  in  which  it  is  used. 
The  purpose  of  listing  MS{S)  in  the 
ingredients  statement  of  a  product  in 
which  it  is  used  is  to  inform  all 
consumers  of  its  use  in  a  product,  while 
the  purpose  of  providing  calcium 
content  labeling,  under  the 
circumstances  set  forth  in  the 
Department's  current  regulations,  is  to 
ensure  that  a  more  limited  population, 
those  persons  on  calcium-restricted 
diets,  are  informed  when  there  is  a 
meaningful  increase  in  the  total  calcium 
content  of  a  meat  food  product. 

The  Department  has  also  considered 
with  some  care  the  comments  submitted 
by  some  industry  representatives  that 
imposing  labeling  requirements  on 
MS(S)  while  not  imposing  similar 
requirements  on  mechanically  deboned 
poultry  (MDP)  is  inconsistent  and 
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inequitable.  This  issue  has  also  been 
raised  in  a  suit  recently  filed  in  the 
United  States  District  Court  for  the 
District  of  Columbia  [Bob  Evans  Farms. 
Inc..  et  al.  v.  Espy.  Cj\.  No.  93-0104). 
As  the  Bovenunent  recently  advised  the 
Court,  the  Department  has  decided  to 
issue  an  Advance  Notice  of  Proposed 
Rulemaking  to  solicit  comments  to  aid 
it  in  determining  whether  USDA  should 

[>ropose  a  regulation  with  respect  to 
abeUng  regarding  MDP. 

Therefore,  the  proposed  rule 
published  on  September  9, 1988  (53  PR 
35089).  is  hereby  withdrawn. 

Done  at  Washington.  DC,  on  April  12, 
1993. 

Kannatfa  C  Clayton, 

Acting  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  93-6909  Filed  4-15-93;  8:45  am] 
MLUNQ  COM  MIO-OH-M 


NUCLEAR  REGUUVTORY 
COMMISSION 


10  CFR  Part  20 

Radiological  Criteria  for 
Decommissioning  of  NRC-Ucensed 
Facilities;  Woritshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  workshop. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  preparing  to 
initiate  an  enhanced  participatory 
rulemaking  on  establishing  the 
radiological  criteria  for  the   ' 
decommissioning  of  NRC-licensed 
facilities.  The  Commission  intends  to 
enhance  the  participation  of  affected 
interests  in  the  rulemaking  by  soliciting 
commentary  from  these  interests  on  the 
rulemaldng  issues  before  the  staff 
develops  the  draft  proposed  rule.  The 
Commission  plans  to  conduct  a  series  of 
workshops  to  solicit  commentary  from 
affected  interests  on  the  fundamental 
approaches  and  issues  that  must  be 
addressed  in  establishing  the 
radiological  criteria  for 
decommissioning.  The  sixth  workshop 
will  be  held  in  Atlanta,  Georgia  on  April 
29  and  30. 1993  and  will  be  open  to  the 
public. 

DATES:  April  29. 1993  from  9  a.m.  to 
5:45  p.m.;  April  30.  1993,  from  8:30  a.m. 
to  4  p.m.  In  addition,  the  staff  of  the 
Nuclear  Regulatory  Commission  and  the 
Environmental  Protection  Agency  will 
be  available  the  evening  before  the 
workshop,  Wednesday,  April  28, 1993, 
from  7  p.m.  to  9:30  p.m.  to  provide 
information  on  the  intent  and  format  of 
the  workshop  and  to  receive  comments 


from  members  of  the  public  who  may 
not  be  able  to  attend  the  workshop.  The 
workshop  agenda  also  provides  for 
scheduled  opportunities  throughout  the 
workshop  for  the  public  to  comment  on 
the  rulemaking  issues  and  the  workshop 
discussions.  Ine  scheduled  public 
comment  periods  include:  12:15  p.m.- 
12:45  p.m.;  3:15  p.m.-3:30  p.m.;  and 
5:15  p.m.-5:45  p.m.  on  Thursday,  April 
29;  and  10  a.m.-10:15  a.m.:  12  p.m.- 
12:30  p.m.;  and  2:45  p.m.-3:15  p.m.  on 
Friday,  April  30.  All  sessions  will  be 
held  at  the  INFORUM  at  Atlanta  Market 
Center  (Rooms  2  and  3  near  Techwood 
Street.  250  Williams  Street  NW.. 
Atlanta,  Georgia.  Hotel  accommodations 
are  at  the  Westin  Peachtree  Plaza,  210 
Peachtree  Street  NW.  at  International 
Boulevard,  Atlanta,  Georgia,  404-659- 
1400. 

As  discussed  later  in  this  notice,  the 
workshop  discussions  will  focus  on  the 
issues  and  approaches  identified  in  a 
Rulemaking  Issues  Paper  prepared  by 
the  NRC  staff.  The  Commission  will 
accept  written  comments  on  the 
Rulemaking  Issues  Paper  frt>m  the 
public,  as  well  as  from  workshop 
participants.  Written  comments  should 
be  submitted  by  May  28, 1993. 
ADDRESSES:  Send  written  comments  on  . 
the  Rulemaking  Issues  Paper  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
Hand  deliver  comments  to  11555 
Rockville  Pike,  Rockville,  Maryland 
between  7:45  a.m.  and  4:15  p.m.  on 
Federal  workdays.  The  Rulemaking 
Issues  Paper  is  available  from  Francis  X. 
Cameron  (See  "FOR  further 

INFORMATKM  CONTACT"). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frands  X.  Cameron,  Special  Counsel  for 
Public  Liaison  and  Waste  Management, 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555.  Telephone:  301- 
504-1642. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NRC  has  the  statutory 
responsibility  fer  protection  of  health 
and  safety  related  to  the  use  of  source, 
byproduct,  and  special  nuclear  material 
under  the  Atomic  Energy  Act.  The  NRC 
believes  that  one  portion  of  this 
responsibility  is  to  ensure  the  safe  and 
timely  decommissioning  of  nuclear 
facilities  which  it  licenses  and  to 
provide  guidance  to  licensees  on  how  to 
plan  for  and  prepare  their  sites  for 
decommissioning.  Once  licensed 
activities  have  ceased,  licensees  are 
required  to  decommission  their  facilities 
so  that  their  licenses  may  be  terminated. 


This  requires  that  the  radioactivity  in 
land,  groundwater,  buildings,  and 
equipment  resulting  from  the  hcensed 
operation  be  reduced  to  levels  that 
allow  the  property  to  be  released  for 
unrestricted  use.  Licensees  must  then 
demonstrate  that  all  facilities  have  been 
properly  decontaminated  and  that 
radioactive  material  has  been 
transferred  to  authorized  recipients. 
Confirmatory  surveys  are  conducted  by 
NRC.  where  appropriate,  to  verify  that 
sites  meet  NRC  radiological  criteria  for 
decommissioning. 

The  typ>es  of  nuclear  fiiel  cycle 
facilities  that  will  require 
decommissioning  include  nuclear 
power  plants;  non-power  (research  and 
test)  reactors;  fuel  fabrication  plants, 
uranium  hexafluoride  production 
plants,  and  independent  spent  fuel 
storage  installations.  In  addition  there 
are  currently  about  24,000  materials 
licensees.  About  one  third  of  these  are 
NRC  licensees,  while  the  remainder  are 
licensed  by  Agreement  States  acting 
under  the  authority  of  the  Atomic 
Energy  Act,  section  274.  These  licensees 
include  univeraities.  medical 
institutions,  radioactive  source 
manufacturere,  and  companies  that  use 
radioisotopes  for  industrial  purposes. 
About  50%  of  NRC's  7.500  materials 
licensees  use  either  sealed  radioactive 
sources  or  small  amounts  of  short-lived 
radioactive  materials.  Decommissioning 
of  these  facilities  should  be  relatively 
simple  because  there  is  usually  little  or 
no  residual  radioactive  contamination. 
Of  the  remaining  50%.  a  small  number 
(e.g.  radioactive  source  manufacturers, 
radiopharmaceutical  producers,  and 
radioactive  ore  processore)  conduct 
operations  that  could  produce 
substantial  radioactive  contamination  in 

{>ortions  of  the  facility.  These  facilities, 
ike  the  fuel  cycle  facilities  identified 
above,  must  be  decontaminated  before 
they  can  be  safely  released  for 
unrestricted  use. 

Several  hundred  NRC  and  Agreement 
State  licenses  are  terminated  each  year. 
The  majority  of  these  licenses  involve 
limited  operations,  produce  little  or  no 
radioactive  contamination,  and  do  not 
present  complex  decommissioning 
problems  or  potential  risks  to  public 
health  or  the  environment  from  residual 
contamination.  However,  as  the  nuclear 
industry  matures,  it  is  expected  that 
more  and  more  of  the  larger  nuclear 
facilities  that  have  been  operating  for  a 
number  of  years  will  reach  the  end  of 
their  useful  lives  and  be 
decommissioned.  Therefore,  both  the 
number  and  complexity  of  facilities  that 
will  require  decommissioning  is 
expected  to  increase. 
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The  Commission  believes  that  there  is 
a  need  to  inauporate  into  its  regxilations 
radiological  criteria  for  termination  of 
Ucenses  and  release  of  land  and 
structures  for  unrestricted  tise.  The 
intent  of  this  action  would  be  to  provide 
a  clear  and  consistent  regulatory  oasis 
for  detiBrmining  the  extent  to  which 
lands  and  structures  must  be 
decontaminated  before  a  site  can  be 
decommissioned.  The  Commission 
believes  that  inclusion  of  criteria  in  the 
regulations  would  result  In  more 
efficient  and  consistent  licensing 
actions  related  to  the  numerous  and 
frequently  complex  site 
decontamination  and  decommissioning 
activities  anticipated  in  the  future.  A 
rulemaking  effort  would  also  provide  an 
opportunity  to  reassess  the  basis  for  the 
residual  contamination  levels  contained 
in  existing  guidance  in  light  of  changes 
in  basic  radiation  protection  standards 
and  decommissioning  experience 
obtained  during  the  past  15  years. 

The  new  criteria  would  apply  to  the 
decommissioning  of  power  reactors, 
non-power  reactors,  fuel  reprocessing 

Slants,  fuel  fabrication  plants,  uranium 
exafluoride  production  plants, 
independent  spent  fuel  storage 
installations,  and  materials  licenses. 
The  criteria  would  apply  to  nuclear 
facihties  that  operate  through  their 
normal  hfetime,  as  well  as  to  those  that 
may  be  shut  down  prematurely.  The 
proposed  criteria  would  not  apply  to 
uranium  (other  than  source  material) 
mines  and  mill  tailings,  high-level  waste 
repositories,  or  low-level  waste  disposal 
facilities. 

Until  the  new  criteria  are  in  place,  the 
Commission  intends  to  proceed  with  the 
decommissioning  of  nuclear  facilities  on 
a  site-specific  basis  as  the  need  arises 
considering  existing  criteria.  Case  and 
activity-specific  risk  decisions  will 
continue  to  be  made  as  necessary  during 
the  pendency  of  this  process. 

The  Enhanced  Participatory 
Rulemaking 

The  Commission  believes  it  is 
desirable  to  provide  for  early  and 
comprehensive  input  from  affected 
interests  on  important  pubUc  health  and 
safety  issues,  such  as  the  development 
of  radiological  criteria  for 
decommissioning.  Accordingly,  the 
Commission  is  initiating  an  enhanced 
participatory  rulemaking  to  establish 
these  criteria.  The  objective  of  the 
rulemaking  is  to  enhance  the 
participation  of  affected  interests  in  the 
rulemaking  by  soliciting  commentary 
from  these  interests  on  the  rulemaking 
issues  before  the  NRC  staff  develops  the 
draft  proposed  rule.  The  NRC  staff  will 
consider  this  commentary  in  the 


development  of  the  draft  proposed  rule, 
as  well  as  document  how  these 
comments  were  considered  in  arriving 
at  a  regulatory  approach.  The 
Commission  believes  that  this  will  be  an 
effective  method  for  illuminating  the 
decision  making  process  on  complex 
and  controversial  pubUc  health  and 
safety  issues.  This  approach  will  ensure 
that  the  important  issues  have  been 
identified;  will  assist  in  identifying 
potential  information  gaps  or 
implementation  problems;  and  will 
facilitate  the  development  of  potential 
solutions  to  address  the  concerns  that 
affected  interests  may  have  in  regard  to 
the  rulemaking. 

The  early  involvement  of  affected 
interests  in  the  development  of  the  draft 
proposed  rule  will  be  accomplished 
through  a  series  of  workshops.  A 
workshop  format  was  selected  because 
it  will  provide  representatives  of  the 
affected  interests  with  an  opportunity  to 
discuss  the  rulemaking  issues  with  one 
another  and  to  question  one  another 
about  their  respective  positions  and 
concerns.  Although  the  workshops  are 
intended  to  foster  a  clearer 
understanding  of  the  positions  and 
concerns  of  the  affected  interests,  as 
well  as  to  identify  areas  of  agreement 
and  disagreement,  it  is  not  the  intent  of 
the  workshop  process  to  attempt  to 
develop  a  consensus  agreement  on  the 
rulemaking  issues,  hi  addition  to  the 
commentary  from  the  workshop 
participants,  the  workshops  will  be 
open  to  the  public  and  the  public  will 
be  provided  with  the  opportunity  to 
comment  on  the  rulemaking  issues  and 
the  workshop  discussions  at  discrete 
intervals  during  the  workshops. 
The  workshops  were  initially 
announced  in  the  Federal  Regbter  on 
December  11. 1992  (57  FR  58727).  The 
complete  schedule  for  the  workshops  is: 
Jan.  27  and  28. 1993,  Chicago,  IL 
Feb.  23  and  24,  1993,  San  Francisco. 

CA. 
Mar.  12  and  13, 1993,  Boston,  MA. 
Mar.  23  and  24, 1993.  Dallas.  TX. 
Apr.  13  and  14. 1993.  Philadelphia.  PA. 
Apr.  29  and  30, 1993,  Atlanta,  GA 
May  6  and  7, 1993.  Washington.  DC 
The  normal  process  for  conducting 
Commission  rulemakings  is  NRC  staff 
development  of  a  draft  proposed  rule  for 
Commission  review  and  approval, 
publication  of  the  proposed  rule  for 
public  comment,  consideration  of  the 
comments  by  the  NRC  staff,  and 
preparation  of  a  draft  final  rule  for 
Commission  approval.  In  the  enhanced 
participatory  rulemaking,  not  only  will 
comments  be  solicited  before  the  NRC 
staff  prepares  a  draft  proposed  rule,  but 
the  mechanism  for  soliciting  these  early 


comments  will  also  provide  an 
opportimity  for  the  affected  interests 
and  the  NRC  staff  to  discuss  the  issues 
with  each  other,  rather  than  relying  on 
the  traditional  one-to^uie  written 
correspondence  with  the  NRC  staff. 
After  Commission  review  and  approval 
of  the  draft  proposed  rule  that  is 
developed  using  the  workshop 
commentary,  the  general  process  of 
issuing  the  proposed  rule  for  public 
comment.  NRC  staff  evaluation  of 
comments,  and  preparation  of  a  draft 
final  rule  for  Commission  approval,  will 
occur. 

Participants 

In  order  to  have  a  manageable 
discussion  among  the  workshop 
peulicipants,  the  number  of  participants 
in  each  workshop  must  be  limited. 
Based  on  discussions  with  experts  on 
workshop  facilitation,  the  NRC  staff 
believes  that  the  optimum  size  of  the 
workshop  group  is  fifteen  to  twenty 
participants.  Due  to  differing  levels  of 
interest  in  each  region,  the  actual 
number  of  participants  in  any  one 
workshop,  as  well  as  the  number  of 
participants  that  represent  a  particular 
interest  in  any  one  workshop,  may  vary. 
Invitations  to  attend  the  workshops  will 
be  extended  by  the  NRC  staff  using 
several  selection  criteria.  First,  to  ensure 
that  the  Commission  has  the  benefit  of 
the  spectrum  of  viewpoints  on  the 
issues,  the  NRC  staff  is  attempting  to 
achieve  the  jjarticipation  of  the  full 
range  of  interests  that  may  be  affected 
by  the  rulemaking.  The  NRC  staff  has 
identified  several  general  interests  that 
will  be  used  to  select  sp>ecific  workshop 
participants — state  governments,  local 
governments,  tribal  governments. 
Federal  agencies,  citizens  groups, 
nuclear  utilities,  fuel  cycle  faciUties. 
and  non-fuel  cycle  facilities.  In  addition 
to  these  interests,  the  staff  also  plans  to 
invite  representatives  from  the 
contracting  industry  that  performs 
decommissioning  work  and 
representatives  from  professional 
societies,  such  as  the  Health  Physics 
Society  and  the  American  Nuclear 
Society.  The  NRC  anticipates  that  most 
of  the  participants  will  be 
representatives  of  organizations.    - 
However,  it  is  also  possible  that  there 
may  be  a  few  p>articipants  who,  because 
of  their  expertise  and  influence,  will 
participate  without  any  organizational 
affiliation. 

The  second  selection  criterion  is  the 
ability  of  the  participant  to 
knowledgeably  discuss  the  full  range  of 
rulemaking  issues.  The  NRC  staff  wishes 
to  ensure  that  the  workshops  will  elicit 
informed  discussions  of  options  and 
approaches,  and  the  rationale  for  those 
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options  and  approaches,  rather  tlian 
simple  statements  of  opinion.  The  NRC 
Stan  8  identification  of  {>otential 
participants  has  been  based  on  an 
evaluation  of  such  factors  as  the  extent 
of  a  potential  participant's  experience 
with  a  broad  range  of  radiation 
protection  issues  and  types  of  nuclear 
facilities,  specific  experience  with  the 
decommissioning  issue,  and  the  extent 
of  a  potential  participant's  substantive 
comment  and  participation  on  previous 
Commission  regulatory  or  licensing 
actions. 

The  third  criterion  emphasizes 
participation  from  organizations  within 
the  region  encompassed  by  the 
workshop.  As  much  as  practicable, 
those  organizations  that  primarily 
operate  within  the  region,  as  opposed  to 
regional  units  of  national  organizations, 
will  have  priority  in  terms  of 
participating  in  \he  corresponding 
regional  workshops.  Organizations  with 
a  national  standing  will  be  part  of  the 
"national"  workshop  to  be  neld  in 
Washington,  DC. 

Workshop  Format 

To  assure  that  each  workshop 
addresses  the  issues  in  a  consistent 
manner,  the  workshops  will  have  a 
common  pre-defined  scope  and  agenda 
focused  on  the  Rulemaking  Issues  Paper 
discussed  below.  However,  the 
workshop  format  will  be  sufficiently 
flexible  to  allow  for  the  introduction  of 
any  additional  issues  that  the 
participants  may  want  to  raise.  At  each 
workshop,  the  NRC  staff  will  begin  each 
discussion  period  with  a  brief  overview 
of  the  rulemaking  issues  to  be  discussed 
and  the  remainder  of  the  workshop  will 
be  devoted  to  a  discussion  of  the  issues 
by  the  participants.  The  workshop 
commentary  will  be  transcribed  and 
made  available  to  participants  and  to 
the  public. 

Personnel  from  The  Keystone  Center, 
a  nonprofit  organization  located  in 
Keystone,  Colorado,  will  serve  as 
neutral  facilitators  for  each  workshop. 
The  facilitators  will  chair  the  workshop 
sessions  and  ensure  that  participants  are 
given  an  opportunity  to  express  their 
viewpoints,  assist  i>articipants  in 
articulating  their  interests,  ensure  that 
participants  are  given  the  opportimity  to 
question  each  other  about  their 
respective  viewpoints,  and  assist  in 
keeping  the  discussion  moving  at  a  pace 
that  will  allow  all  major  issue  areas  to 
be  addressed. 

Rulemaking  Issues  Paper 

The  NRC  staff  has  prepared  a 
Rulemaking  Issues  Paper  to  be  used  as 
a  focal  point  for  the  workshop 
discussions.  This  paper,  which  will  be 


distributed  to  participants  in  advance  of 
the  workshops,  sets  forth  in  neutral 
terms  the  issues  that  must  be  addressed 
in  the  rulemaking,  as  well  as 
background  information  on  the  nature 
and  extent  of  the  problem  to  be 
addressed.  In  framing  the  issues  and 
approaches  discussed  in  the 
Rulemaking  Issues  Paper,  the  NRC  staff 
has  attempted  to  anticipate  the  variety 
of  views  that  exist  on  these  approaches 
and  issues.  The  paper  will  provide 
assistance  to  the  participants  as  they 
prepare  for  the  workshops,  suggest  the 
workshop  agenda,  and  estabhsh  the 
level  of  technical  discussion  that  can  be 
expected  at  the  workshops.  The 
workshop  discussions  are  intended  to 
be  used  by  the  staff  in  developing  the 
draft  proposed  rule.  Prior  to  the 
workshops  no  staff  positions  will  be 
taken  on  the  rulemaJeing  approaches  and 
issues  identified  in  the  Rulemaking 
Issues  Paper.  As  noted  earlier,  to  the 
extent  that  the  Rulemaking  Issues  Paper 
fails  to  identify  a  pertinent  issue,  this 
may  be  corrected  at  the  workshop 
sessions. 

The  discussion  of  issues  is  divided 
into  two  parts.  First  are  two  primary 
issues  dealing  with:  (1)  The  objectives 
for  developing  radiological  criteria:  and 

(2)  Application  of  practicality 
considerations.  The  objectives 
constitute  the  fundamental  approach  to 
the  establishment  of  the  radiological 
criteria,  and  the  NRC  staff  has  identified 
four  distinct  possibilities  including:  (1) 
Risk  Limits,  which  is  the  establishment 
of  limiting  values  above  which  the  risks 
to  the  public  are  deemed  unacceptable, 
but  allows  for  criteria  to  be  set  below 
the  limit  using  practicality 
considerations;  (2)  Risk  Goals,  where  a 
goal  is  selected  and  practicaUty 
considerations  are  used  to  establish 
criteria  as  close  to  the  goal  as  practical; 

(3)  Best  Effort,  where  the  technology  for 
decontamination  considered  to  be  the 
best  available  is  applied;  and  (4)  Return 
to  Preexisting  Background,  where  the 
decontamination  would  continue  until 
the  radiological  conditions  were  the 
same  as  existed  prior  to  the  licensed 
activities. 

Following  the  primary  issues  are 
several  secondary  issues  that  are  related 
to  the  discussions  of  the  primary  issues, 
but  which  the  NRC  staff  believe  warrant 
separate  presentations  and  discussions. 
These  secondary  issues  include  the  time 
frame  for  close  calculation,  the 
individuals  or  groups  to  be  protected, 
the  use  of  separate  criteria  for  specific 
exposure  pathways  such  as 
groundwater,  the  treatment  of  radon, 
and  the  treatment  of  previously  buried 
materials. 


The  Rulemaking  Issues  Paper  will  be 
provided  to  each  potential  woiicshop 
participant.  Additional  copies  will  be 
available  to  members  of  the  pubUc  in 
attendance  at  the  workshop.  Copies  will 
also  be  available  fit)m  the  NRC  staff 
contact  identified  above.  In  addition  to 
the  comments  on  the  Rulemaking  Issues 
Paper  provided  at  the  workshops,  the 
Commission  is  also  receptive  to  the 
submittal  of  written  comments  on  the 
rulemaking  issues,  as  noted  under  the 
heading  "DATES", 

Dated  at  Rockville,  MD  this  12th  day  of 
April.  1993. 

For  the  Nuclear  Regulatory  Commission. 

Samuel  J.  Gbilk, 

Secretary  of  the  Commission. 

[FR  Doc.  93-a932  Filed  4-15-«3: 8:45  ami     '' 
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10CFRPart72 
RIN  3150-AE15 

List  of  Approved  Spent  Fuel  Storage 
Casks:  Additions;  Extension  of 
Comment  Period 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Extension  of 

comment  period. 

SUMMARY:  On  January  22. 1993  (58  FR 

5301).  NRC  published  a  notice  in  the 
Federal  Register  extending  the  public 
comment  period  for  a  portion  of  a 
proposed  rule  published  on  June  26. 

1992  (57  FR  28645),  which  would 
amend  NRC's  list  of  approved  spent  fuel 
storage  casks  by  adding  two  casks  to  the 
list.  Holders  of  power  reactor  operating 
licenses  would  then  be  authorized  to 
store  spent  fuel  in  these  approved  casks 
under  a  general  Hcense.  The  January 

1993  notice  explained  that,  pursuant  to 
the  provisions  of  10  CFR  2.790(c),  the 
NRC  was  releasing  certain  information 
which  would  form  the  basis  of  this  rule 
for  one  of  the  two  casks  and  which  was 
previously  categorized  as  proprietary 
information.  The  notice  also  explained 
that  additional  supplemental 
information  relating  to  the  second  cask 
(the  TN-24)  would  be  handled  in  a 
separate  future  notice.  The  NRC  has 
now  completed  its  evaluation  of  the 
TN-24  cask  data.  Additional 
information  relating  only  to  the  TN-24 
cask  is  being  placed  in  the  PDR  at  this 
time.  Therefore,  the  comment  period  for 
the  proposed  rule,  with  respect  to  the 
TN-24  cask  only,  is  being  reopened  for 
30  days  to  allow  comments  on  the 
additional  information. 

DATES:  Although  the  comment  period 
expires  May  17, 1993,  comments 
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received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 

ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gordon  E.  Gundersen,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555,  telephone  (301)  492-3803.  or 
Mr.  James  F.  Schneider,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  telephone  (301) 
504-2692. 

SUPPLEMENTARY  INFORMATION: 

In  connection  with  the  portion  of  this 
rulemaking  pertaining  only  to  the  TN- 
24  cask,  and  pursuant  to  10  CFR 
2.790(c),  NRC  is  placing  in  the  NRC 
PubUc  Document  Room  portions  of  the 
TN-24  cask  vendor's  Safety  Analysis 
Report  (SAR),  as  well  as  certain 
information  of  the  TN-24  cask  vendor, 
supporting  its  respective  SAR,  which 
the  vendor  previously  claimed  to  be 
proprietary.  Although  NRC  has  not  yet 
approved  or  adopted  a  final  rule  for  the 
TN-24  cask  in  the  present  rulemaking, 
NRC  is  now  disclosing  the  vendor's 
information  described  above,  in  advance 
of  any  final  rule,  during  the  proposed 
rulemaking  stage  for  the  TN-24  cask. 
The  information  of  the  TN-24  cask 
vendor  being  disclosed  at  this  time 
provides  added  detail  to  the  information 
on  that  cask  NRC  previously  placed  in 
the  NRC  Public  Document  Room  at  the 
outset  of  this  rulemaking.  It 
complements  and  supplements  the 
design  information  on  the  TN-24  cask 
already  disclosed,  providing  further 
detail  on  such  matters  as  the  TN-24 
cask  vendor's  design  calculations  and 
specific  data  inputs  for  models  used  by 
the  vendor  for  such  calculations,  as  well 
as  cask  design  details.  The  information 
being  disclosed  therefore  provides 
additional  specificity  for  tne  pubUc 
about  the  technical  information  on  the 
TN-24  cask  that  was  considered  by  the 
NRC  staff  in  preparing  the  principal 
NRC  documents  on  that  cask,  that  is,  the 
proposed  TN-24  cask  Certificate  of 
Compliance  and  the  associated  NRC 
staff  Safety  Evaluation  Report  and 
related  Environmental  Assessment 
which  were  previously  placed  in  the 


NRC  Public  Document  Room  at  the 
outset  of  this  proposed  rulemaking. 

By  disclosing  the  TN-24  cask 
vendor's  information  described  above, 
in  advance  of  any  final  rule  on  that  cask, 
NRC  is  giving  the  pubUc  an  additional 
opportunity  to  review  the  content  of 
such  information,  and  the  Agency  is  /' 
accordingly  extending  the  public 
comment  period  on  the  TN-24  cask 
only  for  an  additional  30  days  for  this 
limited  purpose,  in  case  members  of  the 
public  wish  to  submit  additional 
comments  or  supplement  their  prior 
comments  in  this  proceeding  regarding 
the  TN-24  cask.  However,  the  Agency 
will  consider  all  comments  already 
received  to  date  (which  are  available  in 
the  NRC  Public  Document  Room)  that 
pertain  to  the  TN-24  cask,  and  it  is 
therefore  unnecessary  for  commenters  to 
repeat  or  resubmit  prior  comments. 
Accordingly,  commenters  are 
specifically  requested  to  limit  their 
written  submissions  to  comments  based 
on  a  review  of  the  TN-24  cask  vendor's 
Information  now  being  put  in  the  NRC 
Public  Document  Room. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
lameg  M.  Taylor, 
Executive  Director  for  Operations. 
[FR  Doc  93-8933  Filed  4-15-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  92-NM-217-AO] 

AlrMforthlnesa  Directives;  Airbus 
Industrie  Model  A320  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaltinB 
(NPRM).  

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthirjess 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A320 
series  airplanes.  This  proposal  would 
require  modification  of  the  brake 
steering  control  unit  (BSCU).  This 
proposal  is  prompted  by  several  reports 
that  the  BSCU  on  these  airplanes 
allowed  a  90-degree  rotation  of  the  nose 
gear  after  landing,  resulting  in 
significant  damage  to  the  wheels.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  a  90-degree 
rotation  of  the  nose  gear,  which  could 
cause  subsequent  failure  of  the  nose 
gear  tires  and  wheels  and  the  loss  of 


directional  control  of  the  airplane  while 
on  the  ground. 

DATES:  Comments  must  be  received  by 
June  14, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  92-NM- 
217-AD.  1601  Lind  Avenue,  SW.. 
Ronton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt.  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPt£MENTARY  INFORMATION: 

Conmients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  sp>ecifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-217-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 
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Availability  of  NPRMs 

Any  persoQ  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
92-NM-217-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discnssion 

The  Direction  Gen^rale  de  I'Aviation 
Qvile  (DGAp.  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A320  series  airplanes. 
The  DGAC  advises  that  several 
operators  of  these  airplanes  have 
reported  that  certain  brake  steering 
control  units  (BSCU)  caused  the  nose 
gear  to  rotate  90  degrees  after  landing, 
resulting  in  significant  wheel  damage. 
One  of  the  reported  incidents  occurred 
after  an  aborted  takeoff.  The  cause  of 
these  occurrences  has  been  attributed  to 
discrepancies  found  within  the 
functional  software  of  the  BSCU.  This 
condition,  if  not  corrected,  could  resuh 
in  failure  of  the  nose  gear  tires  and 
wheels  and  the  loss  of  directional 
control  of  the  airplane  while  on  the 
groimd. 

Airbus  Industrie  has  issued  Service 
Bulletin  A320-32-1094.  Revision  2. 
dated  November  25. 1992,  which 
describes  procedures  for  modification  of 
the  BSCU.  Accomplishment  of  the 
modification  involves  upgrading  the 
ourently-installed  standard  5,2  BSCU 
functional  software  to  a  new  standard 
5.3,  which  includes  reprogramming  of 
certain  software  for  each  system  of  the 
BSCU.  Accomplishment  of  this 
modification  would  allow  (1)  activation 
of  the  nose  wheel  steering  control  as 
soon  as  the  main  landing  gear  touches 
the  ground  at  landing,  and  (2) 
progressive  amplitude  authority  from 
130  to  40  knots.  The  DGAC  classified 
this  service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
92-117-025(B).  dated  May  13. 1992,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  sit\iation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 


of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  BSCU.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  oulletin 
described  previously. 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Required  parts  would  be 
supplied  by  the  vendor  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $2360, 
or  $55  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  Implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (IJ 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "AOORESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  99-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  40  U.S.C  App.  1354(aj,  1421 
and  1423: 49  U.S.a  106(g):  and  14  CTR 
11.89. 

139.13    (AmendacQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airinia  IndostriK  Docket  92-N\f-217-AO. 

Applicability:  Model  A3  20  series  airplanes 
equipped  with  twin  wheel  main  landing 
gear*  on  which  Airtms  Industrie  Service 
Bulletin  A320-32-1094  or  Airbus  Industrie 
Modification  22990  has  not  been 
accomplished;  certificated  in  any  cat^ory. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  feilure  of  the  nose  gear  tires  and 
wheels  and  the  loss  of  directional  control. 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  brake  steering  control 
unit  (BSCU)  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A320-32-1094, 
Revision  2,  dated  November  25, 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  tlirougn  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  wbeie  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  April  12. 
1993. 

Darrell  M.  Pederson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doa  93-6923  Filed  4-15-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  93-C£-23-nAD] 

Airworthiness  Dirsctlves;  Beech 
Aircraft  Corporation  Models  B90,  C90, 
and  C90A  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 
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SUMMARY:  This  document  proposes  to 
adopt  B  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Beech 
Aircraft  Corporation  (Beech)  Models 
B90,  C90,  and  C90A  airplanes.  The 
proposed  action  would  require 
inspecting  the  inboard  nipple  on  the 
leading  edge  hiel  cell  for  cracks  or  hiel 
leaks,  repairing  if  cracks  or  fuel  leaks 
are  found,  and  replacing  the  fuel 
interconnect  assembly.  Reports  of  fuel 
line  misahgnment  that  resulted  in 
cracking  of  the  fuel  cell  nipples  at  the 
inboard  wing  root  of  the  affected 
airplanes  prompted  the  proposed  action. 
The  actions  spedBed  by  the  proposed 
AD  are  intended  to  prevent  failure  of 
these  fuel  cell  nipples  caused  by 
cracking  and  fuel  leaks,  which,  if  not 
detected  and  corrected,  could  result  in 
an  airplane  fire. 

DATES:  Comments  must  be  received  on 
or  before  June  24, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  93-CE-23- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Charles  D.  Riddle,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  Telephone  (316)  946-4144; 
Facsimile  (316)  946-4407. 

SUPPLEMEKTARY  INFORMATJON: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 


submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Coramenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Comments  to 
Docket  No.  93-CE-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention; 
Rules  Docket  No.  93-CE-23-AD.  room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  received  several  reports 
of  cracked  fuel  cell  nipples  at  the 
inboard  wing  root  on  certain  Beech 
Models  B90.  C90.  and  C90A  airplanes. 
The  fuel  fines  of  the  referenced 
incidents  were  misaUgned.  which 
placed  the  fuel  cell  nipple  at  an  extreme 
angle  and  overstressed  the  cell  material. 
This  resulted  in  cracks  and.  in  some 
instances,  fuel  leaks. 

Beech  has  issued  Service  Bulletin 
(SB)  No.  2475.  dated  February  1993, 
which  specifies  procedures  for 
accomplishing  the  following  on  certain 
Beech  Models  B90,  C90,  and  C90A 
airplanes:  (1)  Inspecting  the  inboard 
nipple  on  the  leading  edge  fuel  cell  for 
cracks  and  fuel  leaks:  and  (2)  replacing 
the  fuel  interconnect  tube  assembly. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  failure  of  the 
leading  edge  fuel  cell  nipples  caused  by 
cracking  and  fuel  leaks,  which,  if  not 
detected  and  corrected,  could  result  in 
an  airplane  fire. 

Since  an  unsafe  condition  has  been 
identified  that  is  fikelv  to  exist  or 
develop  in  other  Beech  Models  B90, 
C90,  and  C90A  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  (1)  inspecting  the  inboard  nipple 
on  the  leading  edge  Kiel  cell  for  cracks 
or  fuel  leaks,  and  repairing  any  cracks 
or  fuel  leaks;  and  (2)  replacing  the  fuel 
interconnect  tube  assembly.  The 
proposed  inspection  and  Kiel 
interconnect  tube  assembly  replacement 
would  be  accomplished  in  accordance 


with  Beech  SB  No.  2475,  dated  February 
1993.  If  necessary,  the  proposed  repair 
would  be  accomplished  in  accordance 
with  procedures  Specified  in  the 
applicable  maintenance  manual. 

The  FAA  estimates  that  572  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  6  workhours  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $70  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $228,800.  These  figures 
take  into  account  that  none  of  the 
affected  airplanes  have  accomplished 
theproposed  actions. 

Tne  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C  10e{g);  and  14  CPU 
11.89. 
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139.13    [AnMDdMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

B««ch  Aircraft  Coiporatiaa:  Docket  Na  93- 
CE-23-AD. 

Applicability:  Models  B90.  C90.  and  C90A 
airplanes  (serial  numbers  L)— 489  throu^  L}- 
1318).  ceTtiHcated  in  any  category. 

Compliance:  Required  within  the  next  150 
hours  time- in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  failure  of  the  leading  edge  fuel 
cell  nipples  caused  by  cracking  and  fuel 
leaks,  which,  if  not  detected  and  corrected, 
could  result  in  an  airplane  fire,  accomplish 
the  following: 

(a)  Inspect  the  Inboard  nipple  on  the 
leading  edge  fuel  cell  for  cracks  or  fuel  leaks 
in  accordance  with  Part  I  of  the 
A(X»MPUSHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  (SB)  ^k). 
2475.  dated  February  1993.  If  cracks  or  fuel 
leaks  are  found,  prior  to  further  flight,  repair 
the  fuel  cells  in  accordance  with  procedures 
specified  in  the  applicable  maintenance 
manual. 

(b)  Replace  the  fuel  interconnect  tube 
assembly  in  accordance  with  Part  II  of  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  the  Beech  SB  No.  2475,  dated 
February  1993. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  OfBce.  FAA,  1801  Airport  Road. 
Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  Office. 

Note.  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &om  the  Wichita  Aircraft 
Certification  Office. 

(e)  Service  information  that  applies  to  this 
AD  may  be  obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201-0085.  This  Information  may  also  be 
inspected  at  the  FAA,  Central  Region,  OfHce 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri. 

Issued  in  Kansas  Qty,  Missouri,  on  April 
12, 1993. 

Gerald  W.  Pierce 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  93-«927  Filed  4-15-93;  8:45  am) 
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Coeet  Guard 

33  CFR  Part  165 
[CGD1  93-0171 

Safety  Zone:  USS  John  F.  Kennedy, 
New  York  HartxM-,  New  York  and  New 
Jersey 

agency:  Coast  Guard.  DOT. 

ACnON:  Notice  of  proposed  rukimaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  moving  safety  zone  for  the 
USS  John  F.  Kennedy  as  it  proceeds 
through  the  Port  of  New  York  during  the 
week  of  May  26  to  June  1. 1993.  This 
moving  safety  zone  in  the  Port  of  New 
York  is  needed  to  protect  the  maritime 
community  from  the  possible  hazards 
associated  with  the  movement  of  a  large 
aircraft  carrier,  with  limited 
maneuverability,  operating  in  restricted 
waters.  This  safety  zone  will  be 
established  500  yards  fore  and  ah,  and 
200  yards  on  either  side  of  the  USS  John 
F.  Kennedy  any  time  the  vessel  is 
underway  in  the  Port  of  New  York. 
Entry  into  or  movement  within  the 
Safety  Zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
New  York. 

DATES:  Conunents  must  be  received  on 
or  before  May  17, 1993. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York,  Bldg.  108,  Governors 
Island.  New  York  10004-5096,  or  may 
be  delivered  to  the  Waterways 
Management  OfHce,  Bldg.  109,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Waterways 
Management  Office  at  (212)  668-7933  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FimTMER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  J.  J.  Cleason, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York  (212)  668-7933. 

StiPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  notice  (CGDl- 
93-017).  the  specific  section  of  the 
proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  a  stamped, 
self-addressed  postcard  or  envelope. 


The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coiast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  bearing  by  writing  to 
the  Proiect  Manager  at  the  address 
under  "AOORESSK."  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  annoiuiced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG 
J.J.  Gleason,  Pro)ect  Manager,  Captain  of 
the  Port,  New  York  and  LCDR  J.  Stieb. 
Project  Attorney,  First  Coast  Guard 
District.  Legal  Office. 

Background  and  Purpose 

On  February  16, 1993,  the  Intrepid 
Air  Space  Museum  submitted  a  request 
to  hold  a  parade  of  U.S.  and  foreign 
Naval  and  Coast  Guard  ships  through 
the  Port  of  New  Yoric  and  New  Jersey  on 
May  26, 1993.  The  USS  John  F. 
Kennedy  was  scheduled  to  be  a 
participant  in  this  parade,  however  due 
to  the  height  of  the  tide  and  the  vertical 
clearance  of  the  Verrazano-Narrows 
Bridge  the  USS  John  F.  Kennedy  will 
not  be  able  to  enter  the  Port  of  New 
York  at  the  time  the  parade  is 
scheduled.  Therefore  the  Coast  Guard 
proposes  to  establish  this  moving  safety 
zone  within  the  Port  of  New  York 
surrounding  the  USS  John  F.  Kennedy 
while  it  is  underway. 

This  regulation  is  needed  to  protect 
the  maritime  public  bom  any  possible 
hazards  associated  with  a  large  naval 
vessel,  with  limited  maneuverabifity, 
operating  in  restricted  waters. 

No  vessel  will  be  permitted  to  enter 
or  move  within  this  area  unless 
permitted  to  do  so  by  Captain  of  the 
Port,  New  York. 

Discussion  of  Proposed  Amendments 

This  safety  zone  will  go  into  effect 
when  the  USS  John  F.  Kennedy  reaches 
the  Ambrose  Light  at  approximately 
11:30  ajn.  on  May  26, 1993  and  at  all 
times  while  the  JFK  is  underway  until 
it  passes,  outbound,  the  Ambrose  Light 
at  approximately  10  p.m.  on  June  1, 
1993.  This  closure  is  needed  to  protect 
the  maritime  public  from  any  possible 
hazards  associated  with  an  aircraft 
carrier,  with  limited  maneuverability, 
operating  in  restricted  waters.  The 
proposed  regulations  would  estabhsh  a 
moving  safety  zone  500  yards  fore  and 
aft,  and  200  yards  on  either  side  of  the 
JFK  at  any  time  it  is  underway  during 
the  week  of  May  26  to  June  1, 1993. 
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Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26. 
1979).  With  room  to  maneuver  around 
the  zone,  the  waterways  will  not  be 
completely  closed.  Due  to  the  transient 
nature  of  this  safety  zone  it  will  not 
affect  any  single  location  for  a 
prolonged  period  of  time.  For  the  above 
reasons  and  the  fact  that  commercial 
traffic  will  not  be  significantly  delayed, 
the  Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entitles"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.Q  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Infonnation 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 


Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  fi-om  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


requirements.  Security  measures, 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.Q  191; 
33  CFR  1.05-l(g).  6.04-1. 6.04-6,  and  160.5, 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-017 
is  added  to  read  as  follows: 

§165.701-017    USS  John  F.  K«in«Jy,  Port 
of  Htm  York  And  Nmv  Jwssy 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  Port  of  New  York  and 
New  Jersey  in  which  the  USS  John  F. 
Kennedy  is  transiting,  at  all  times  the 
vessel  is  underway  between  Ambrose 
Light  and  pier  88  in  Manhattan. 

(b)  Effective  period.  This  regulation 
will  be  effective  at  all  times  the  JFK  is 
underway,  from  the  point  the  vessel 
arrives  at  the  Ambrose  Light, 
approximately  11:30  a.m.  on  May  26, 
1993  until  it  departs  the  Ambrose  Light 
at  approximately  10  p.m.  on  June  1, 
1993. 

(c)  Regulations.  (1)  All  vessels  must 
remain  outside  at  least  500  yards  fore 
and  aft  and  200  yards  on  either  side  of 
the  vessel  while  underway  unless 
authorized  by  the  U.S.  Coast  Guard 
Captain  of  the  Port.  New  York. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  or  Coast  Guard  designated 
personnel  on  scene.  U.S.  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  hearing  five  or  more 
blasts  horn  a  U.S.  Coast  Guard  vessel, 
the  operator  of  a  vessel  shall  proceed  as 
directed. 

Dated:  March  29, 1993. 

ILM.  Larrabee. 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

|FR  Dot  93-«990  Filed  4-15-93;  8:45  am] 
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33  CFR  Part  165 
[CG01  93-014] 

Safety  Zone:  North  Hempstead 
Memorial  Day  Fireworks,  New  York 

agency:  Coast  Guard,  DOT. 

ACHON;  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  for  the  North 
Hempstead  Memorial  Day  Fireworks 
program.  The  event,  sponsored  by  the 


town  of  North  Hempstead,  will  take 
place  on  Friday,  May  28. 1993.  ftt)m  8 
p.m.  until  10  p.m.  This  safety  zone  in 
Hempstead  Harbor  is  needed  to  protect 
the  boating  public  ftt)m  the  hazards 
associated  with  fireworks  exploding  in 
the  area. 

DATES:  Comments  must  be  received  on 
or  before  May  17. 1993. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander,  Coast  Guard 
Group  New  York,  Bldg.  108,  Governors 
Island,  New  York  10004-5096,  or  may 
be  delivered  to  the  Waterways 
Management  Office,  Bldg.  109,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Any  person  wishing  to  visit  the  office 
must  contact  the  Waterways 
Management  Office  at  (212)  668-7933  to 
obtain  advance  clearance  due  to  the  fact 
that  Governors  Island  is  a  military 
installation  with  limited  access. 
FOR  FURTHER  MFORMATKM  COffTACT: 
Lieutenant  (junior  grade)  J.J.  Gleason, 
Waterways  Management  Officer,  Coast 
Guard  Group  New  York,  (212)  668- 
7933. 

SUPPt-EMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGDl-93-014)  and  the  specific  section 
of  the  proposal  to  which  their  comments 
apply,  and  give  reasons  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Project  Manager  at  the  address 
under  ADDRESSES.  If  it  is  determined 
that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  LTJG  J.J. 
Gleason.  Project  Manager.  Captain  of  the 
Port,  New  York  and  LCDR  J.  Stieb, 
Project  Attorney.  First  Coast  Guard 
JMstrict,  Legal  Office. 

Background  and  Purpose 

On  March  2, 1993.  The  town  of  North 
Hempstead  submitted  a  request  to  hold 
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a  fireworks  program  in  Hempstead 
Harbor,  New  York.  The  proposed 
regulations  would  establish  a  safety 
zone  in  Hempstead  Harbor  in  order  to 
protect  boaters  from  the  hazards 
associated  with  the  exploding  of 
pyrotechnics  in  the  area.  No  vessel 
would  be  permitted  to  enter  or  move 
within  this  area  unless  permitted  to  do 
so  by  the  Coast  Guard  Captain  of  the 
Port,  New  York  or  the  sponsor. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  in  the  waters  of 
Hempstead  Harbor,  New  York.  The 
safety  zone  will  be  in  effect  from  8  p.m. 
until  10  p.m.  on  May  28, 1993.  This 
closure  is  needed  to  protect  spectators 
and  participants  frt)m  the  hazards  that 
accompany  a  fireworks  program. 

Regulatory  Evaluation 

These  regulations  are  not  major  imder 
Executive  Order  12291  and  not 
significant  imder  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979).  Due  to  the  limited  duration  of  the 
event  and  the  extensive  advisories  that 
will  be  made  to  the  affected  maritime 
community  the  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et seq).  The  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  signiBcant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
Section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  an  action  imder  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  bom  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Proposed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191: 
33  CFR  1.05-l(g).  6.04-1, 6.04-6.  and  160.5, 
49  CFR  1.46. 

2.  A  temporary  section  165.T01-014 
is  added  to  read  as  follows: 

f165.T01-014    HempstatKl  Memorial  Day 
Fireworics,  New  York 

(a)  Location.  The  safety  zone  will 
include  all  waters  within  a  300  yard 
radius  of  three  fireworks  barges  located 
at  or  near  40''49'52''  N  and  73«'39'12"  W 
in  Hempstead  Harbor. 

(b)  Effective  period.  This  regulation 
will  be  eff'ective  from  8  P.M.  until  10 
P.M.  on  May  28, 1993.  A  rain  date  for 
the  event  is  scheduled  for  May  29, 1993 
fit)m  8  P.M.  until  10  P.M. 

(c)  Regulations.  (1)  No  person  or 
vessel  may  enter,  transit,  or  remain  in 
the  regulated  area  during  the  elective 
period  of  regulation  unless  participating 
in  the  event  as  authorized  by  the 
sponsor  or  the  Coast  Guard. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP  or  the  designated  on  scene 
personnel.  U.S.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard.  Upon  hearing  five  or  more  blasts 
from  a  U.S.  Coast  Guard  vessel,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

Dated:  March  18, 1993. 
K.M.  LaiTUMe, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

[PR  Doc  93-8991  Filed  4-15-93;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  74-09;  Notice  29] 

RtN2127-AE80 

Federal  Motor  Vehicle  Safety 
Standard*;  Child  Restraint  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  to 
amend  labeling  and  other  requirements 
of  Federal  Motor  Vehicle  Safety 
Standard  No.  213.  "Child  Restraint 
Systems,"  for  rear-facing  child  restraint 
systems.  It  would  require  that  warning 
labels  for  these  systems  include  a 
warning  against  using  the  restraint  in 
any  vehicle  seating  position  equipped 
with  an  air  bag.  This  notice  also 
proposes  to  require  that  printed 
instructions  for  rear-facing  seats  include 
safety  information  about  air  bags. 
DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
June  15, 1993.  The  proposed  effective 
date  is  180  days  after  the  date  of 
publication  of  a  final  rule. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number 
and  be  submitted  in  writing  to:  Docket 
Section.  National  Highway  Traffic 
Safety  Administration,  room  5109, 400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-5267. 
Docket  hours  are  9:30  a.m.  to  4  p.m. 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
George  Mouchahoir,  Office  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street  SW.,  Washington.  DC 
20590  (telephone  202-366-4919). 
SUPPt.EMENTARY  INFORMATION:  This 
notice  proposes  to  amend  labeling  and 
other  requirements  of  Federal  Motor 
Vehicle  Safety  Standard  No.  213,  "Child 
Restraint  Systems,"  for  rear-facing  child 
restraint  systems.  It  would  require  that 
warning  labels  for  rear-facing  restraint 
systems  include  a  warning  against  using 
the  restraint  in  any  vehicle  seating 
position  equipped  with  an  air  bag.  This 
notice  also  proposes  to  require  that 
printed  instructions  for  these  seats 
include  safety  information  about  air 
bags.  ("Rear-facing  child  restraint 
system"  as  used  in  this  notice,  refers  to 
a  child  restraint  system,  except  a  car 
bed,  in  which  a  child  is  restrained 
feeing  in  the  direction  opposite  of  the 


Federal  Register  /  Vol.  58.  No.  72  /  Friday.  April  16.  1993  /  Prdposed  Rules 


19793 


normal  direction  of  travel  of  the 
vehicle.) 

Rear-fadng  seats  position  the  child  so 
that,  in  a  crash,  the  forces  are  spread 
evenly  across  the  child's  back  and 
shoulders,  the  strongest  part  of  a  child's 
body.  As  a  resuU  of  this  design,  when 
the  rear-facing  seat  is  placed  on  a 
vehicle  seat,  the  child  restraint's  seat 
back  juts  far  forward  of  the  vehicle  seat 
back.  If  the  vehicle  seat  is  a  front  one 
and  the  vehicle  is  equipped  with  a 
passenger  side  air  bag,  the  rear-fadng 
seat  back  may  rest  on  or  may  be  located 
close  to  the  part  of  the  vehicle 
instrument  panel  containing  the  air  bag. 

Placing  a  rear-facing  seat  on  such  a 
vehicle  seat  raises  a  safety  concern 
because  an  air  bag.  in  order  to  deploy 
fast  enough  to  protect  occupants,  must 
deploy  at  a  high  velocity.  Concerns  have 
arisen  about  the  effect  of  the  deploying 
air  bag  striking  the  rear-facing  child 
restraint. 

NHTSA  has  been  pursuing  these 
concerns  both  direcUy  and  indirectly. 
The  agency  has  been  closely  monitoring 
the  work  of  a  task  force  on  Child 
Restraint  and  Air  Bag  hiteraction 
(CRABI)  formed  by  the  Society  of 
Automotive  Engineers.  The  task  force  is 
comprised  of  motor  vehicle  and  child 
seat  manufacturers  and  highway  safety 
researchers.  It  has  developed  guideUnes 
consisting  of  test  procedures  and  test 
configurations  (e.g.,  test  dummies  and  a 
test  fixture)  that  can  be  used  for 
evaluating  the  interactions  between 
child  restraints  and  air  bags.  In  addition. 
NHTSA  has  surveyed  vehicle 
manufacturers  about  information  they 
may  have  on  this  subject  and  research 
they  may  have  conducted  on  this 
matter.  In  the  Fall  of  1991,  the  agency 
itself  evaluated  air  bag  interactions  by 
conducting  30  mph  dynamic  sled  tests 
with  top-  and  mid-mounted  air  bags. 
(The  data  from  these  tests  are  available 
m  Docket  No.  74-09,  General 
Reference.)  NHTSA 's  findings  from 
ihese  tests  indicate  that  air  bags 
generally  produce  substantial  increases 
in  the  values  for  the  head  injury 
criterion  (HIC)  and  chest  acceleration  of 
dummies  seated  in  rear-facing  restraints, 
compared  to  dummies  in  rear- facing 
restraints  tested  with  no  air  bag. 

After  conducting  these  tests  and 
confirming  the  potential  interaction 
problems,  NHTSA  sought  to  inform 
consumers  about  the  air  bag  effect  as 
quickly  as  possible.  NHTSA  issued  a 
"Consumer  Advisory"  (December  10, 
1991)  which  warned  parents  about 
using  rear-facing  child  seats  in  vehicle 
seating  positions  equipped  with  air 
bags.  The  agency  subsequently  issued  a 
proposal  to  require  that  certain 
warnings  and  information  about  the 


effect  of  air  bags  on  rear-fadng  child 
seats  be  placed  on  labels  in  vehicles 
with  air  bags  and  provided  in  the 
vehicle  owner's  manual.  (This  proposal 
is  included  in  the  NPRM  proposing  to 
implement  the  provision  in  the  NHTSA 
Authorization  Art  of  1991  requiring  the 
agency  to  mandate  air  bags  at  all  front 
outboard  seating  positions.  57  FR  59043, 
December  14, 1992.) 

NHTSA  is  proposing  today  to 
supplement  those  actions  by  requiring 
information  on  the  problem  of  the  air 
bag  interacting  with  the  rear-fadng 
child  restraint  to  accompany  each  rear- 
facing  restraint  system.  The  need  for  the 
information  appears  stronger  now  than 
ever  as  more  and  more  vehicles  will 
become  equipped  with  passenger-side 
air  bags  in  the  front  seat,  pursuant  to  the 
statutory  air  bag  mandate.  NHTSA 
tentatively  concludes  that  today's 
proposal  would  help  better  inform 
parents  about  where  to  install  rear- 
facing  child  restraint  systems  and  that 
this  would-reduce  the  likelihood  that 
the  systems  would  be  installed  on 
vehicle  seats  equipped  with  an  air  bag. 

NHTSA  has  previously  announced 
the  possibility  of  today's  rulemaking  in 
several  undertakings.  NHTSA's  July 
1991  "Planning  Document  on  Potential 
Standard  213  Upgrade"  (See.  Docket  No. 
74-09,  Notice  21)  stated  that  rulemaking 
could  result  if  the  then-planned 
research  (later  conduded  in  Fall  1991) 
found  a  potential  interaction  problem 
between  child  restraints  and  air  bags. 
NHTSA  has  also  announced  the 
possibility  of  rulemaking  in  the  agency's 
quarterly  industry  meetings.  NHTSA's 
consideration  of  consumer  warnings  on 
child  seats  was  also  announced  in 
August  of  last  year,  in  a  petition  denial. 
(Denial  of  Shehiess  Productions' 
rulemaking  petition  asking  NHTSA  to 
prohibit  the  installation  of  passenger 
side  air  bags,  57  FR  38462.  August  25, 
1992.)  In  the  denial  notice,  NHTSA 
stated,  "iTjhe  agency  is  contemplating 
ruidmaking  to  require  warnings  about 
the  potential  adverse  interadion  of  rear- 
facing  child  seats  and  air  bags  to  be 
included  in  vehicle  owner  manuals  and/, 
or  on  rear- facing  child  seats." 

Highlights  of  the  Proposal 

NHTSA  proposes  that  a  warning  be 
included  on  the  labeling  on  rear-fadng 
child  restraints  and  that  information  be 
included  in  the  printed  materials 
accompanying  each  rear-facing  seat. 

Warning  Label 

Rear-facing  seats  are  ciirrently 
required  by  Standard  213  to  be  labeled 
with  warnings  and  other  information 
about  the  proper  use  of  the  restraint 
(S5.2.1  and  S5.2.2).  NHTSA  proposes  to 


amend  S5.5.2(k)  to  require  child 
restraints  that  can  be  used  in  a  rear- 
facing  position  to  be  labeled  with 
whichever  of  the  following  statements  is 
appropriate: 

WARNING:  WHEN  THIS  RESTRAINT 
IS  USED  IN  A  REAR-FACING  MODE. 
DO  NOT  PLACE  IN  THE  FRONT  SEAT 
OF  A  VEHICLE  THAT  HAS  A 
PASSENGER-SIDE  AIR  BAG. 
or. 

WARNING:  DO  NOT  USE  THIS 
INFANT  RESTRAINT  IN  THE  FRONT 
SEAT  OF  A  VEHICLE  THAT  HAS  A 
PASSENGER-SEDE  AIR  BAG. 

The  appropriateness  of  these 
statements  would  depend  on  whether 
the  rear-facing  restraint  is  a  convertible 
seat  (in  which  case,  the  first  statement 
would  be  appropriate),  or  a  rear-fadng 
infant  seat  (in  which  case,  the  second 
statement  would  be  appropriate). 
Determining  the  appropriateness  of  a 
labeling  statement  would  not  be  a  new 
responsibility  for  child  seat 
manufadurers.  S5.5.2(k)  already 
requires  them  to  make  such  a 
determination  with  resped  to  the 
instrudion  for  positioning  the  rear- 
facing  child  restraint  system. 

The  statement  proposed  by  this  notice 
is  more  detailed  than  the  warning  that 
NHTSA  proposed  in  December  1992  to 
be  labeled  on  vehicles  equipped  with  a 
front  passenger  air  bag.  The  earlier 
proposed  warning  would  state:  "Do  not 
install  rearward-fadng  child  seats  in 
any  front  passenger  seat  position." 
NHTSA  tentatively  concludes  this 
statement  would  be  appropriate  as 
proposed  for  vehicles  because  it  would 
appear  on  vehicles  that  have  a 
passenger-side  air  bag.  However,  this 
statement  might  be  overbroad  if  placed 
on  a  child  seat,  since  it  could  imply  that 
the  rear-facing  seat  is  incompatible  with 
every  front  passenger  seat  on  a  vehicle, 
even  those  with  no  air  bag.  That 
implication  could  raise  unnecessary 
concerns  about  the  safety  of  rear-facing 
seats. 

NHTSA  has  concluded  the  message 
proposed  in  this  notice  should  achieve 
the  following  goals.  The  message  should 
be  brief,  alerting  consumers  to  and 
reminding  them  about  a  safety  concern 
without  causing  "information 
overload."  The  message  also  should  not 
inadvertently  induce  the  consumer  to 
misuse  a  restraint,  such  as  might 
happen  if  the  message  were  so  loosely 
worded  that  consumers  might  conclude 
they  could  avoid  the  problem  by  simply 
turning  the  restraint  around  so  that  the 
child  is  forward-facing  when  the 
restraint  is  used  in  an  air  bag  equipped 
seating  position.  The  me$i>a^e  also 
should  be  conspicuous.  To  Siis  end. 
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NHTSA  is  proposing  that  the  message 
must  be  on  a  yellow  background,  and  be 
located  so  that  the  message  is  visible 
when  the  restraint  is  installed  in  the 
vehicle.  NHTSA  is  considering 
requiring  the  message  to  be  visible  to  a 
person  in  the  driver's  seat  when  the 
child  restraint  is  installed  rear-facing  in 
the  right  front  seat.  NHTSA  requests 
comments  on  these  goals  and  on  the 
extent  to  which  the  proposed 
requirements  would  ensure  meeting 
those  goals.  Also,  the  agency  seeks 
comment  on  the  merits  of  a  symbol  or 
graphic  that  depicts  the  potential 
interaction  problems  between  rear- 
facing  child  seats  and  air  bags,  and  on 
the  appropriate  design  of  that  symbol  or 
graphic. 

Printed  Instructions 

NHTSA  proposes  to  amend  S5.6.1  to 
add  a  requirement  that  the  printed 
instructions  for  rear-facing  seats  must 
provide  a  warning  against  using  rear- 
facing  restraints  at  seating  positions 
equipped  with  air  bags  and  must 
explain  the  reasons  for  the  warning  and 
consequences  of  not  following  it.  This 
proposal  is  similar  to  the  December 
1992  NPRM  regarding  the  information 
that  must  be  included  in  the  vehicle 
owner's  manual  about  the  positioning  of 
child  restraints  at  positions  equipped 
with  an  air  bag.  Comments  are  requested 
on  whether  S5.6.1  should  specify  the 
wording  of  the  warning,  on  the 
appropriate  language  for  such  a 
warning,  and  on  whether  information 
about  positioning  child  seats  in  general 
(i.e.,  not  only  rear-facing  seats)  in  air  bag 
equipped  seating  positions  should  be 
required. 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392  (d)).  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 


Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  major  within  the  meaning 
of  Executive  Order  12291  or  signiRcant 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  NHTSA  has  prepared  a 
preliminary  regulatory  evaluation  (PRE) 
for  this  notice  which  discusses  the 
potential  costs,  benefits  and  other 
impacts  of  this  regulatory  action.  A  copy 
of  this  PRE  has  been  placed  in  the 
docket  for  this  rulemaking  action. 
Interested  persons  may  obtain  copies  of 
this  PRE  by  writing  to  the  docket  section 
at  the  address  provided  at  the  beginning 
of  this  notice. 

To  briefly  summarize  the  PRE, 
NHTSA  estimates  that  the  consumer 
cost  of  the  labeling  proposals  in  this 
notice  ranges  from  $0.09  to  $0.17  per 
child  restraint.  The  total  annual  cost 
will  range  from  $350,280  to  $661,640. 
This  cost  is  expected  to  be  even  smaller 
if  the  proposed  warning  statement  is 
placed  on  the  existing  FMVSS  No.  213 
label. 

The  PRE  also  estimates  that,  assuming 
full  effectiveness  of  the  proposed 
warning,  two  to  four  lives  will  be  saved 
and  445  injuries  will  be  reduced  a  year. 

Regulatory  Flexibility  Act 

NHTSA  has  considered  the  effects  of 
this  rulemaking  action  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entitles.  Of 
the  11  current  child  restraint 
manufacturers  known  to  the  agency  (not 
counting  factory-installed  built-in 
restraints),  there  are  three  that  would 
qualify  as  small  businesses.  These 
businesses  do  not  comprise  a  substantial 
number  of  small  entities  that  are 
affected  by  this  rule. 

Regardless  of  the  number  of  small 
businesses,  the  rule  will  not  have  a 
significant  economic  impact  on  these 
entities.  Infant  seats  range  in  cost 
between  $20  and  $82.  with  most  costing 
about  $30.  Convertible  seats  (which  are 
designed  for  use  by  both  an  infant  and 
toddler)  range  in  cost  between  $45  and 
$120,  with  most  costing  about  $50.  If  the 
entire  $0.17  cost  of  the  rule  were  added 
to  the  cost  of  the  restraint,  the  typical 
infant  restraint  would  increase  in  price 
by  only  0.57  p)ercent  and  the  typical 
convertible  seat,  by  only  0.34  percent 
Small  organizations  and  governmental 
jurisdictions  might  be  affected  by  the 
rule  if  these  entities  procure  child 


restraint  systems  for  programs  such  as 
loaner  programs.  While  the  cost  of  the 
restraint  could  increase,  loaner  program 
prociirements  would  not  be  significantly 
afliacted.  A  program  that  had  a  fixed 
amount  of  money  would  have  its 
procurements  reduced  by  only  0.34  to 
0.57  percent  Thus,  regardless  of  the 
number  of  small  organizations  and 
governmental  jurisdictions,  NHTSA 
concludes  the  proposed  rule  would  not 
have  a  significant  economic  impact  on 
these  entities. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  the  agency  has  determined 
that  this  proposal  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environment  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

Comments  on  the  Proposal 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested,  but  not  required,  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  IS 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible. 
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comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  wjU  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 

vehicles. 

PART  571— (Amendecq 

In  consideration  of  the  foregoing. 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

1571^13   [AmMMtod] 

2.  In  §  571.213.  S5.5.2(k)  would  be 
revised  to  read  as  follows: 

(k)  In  the  case  of  each  child  restraint 
system  that  can  be  used  in  a  rear-facing 
position,  the  following  statements: 

(i)  Either  "PLACE  TOIS  CHILD 
RESTRAINT  IN  A  REAR-FACING 
POSITION  WHEN  USING  IT  WITH  AN 
LNFANT."  or  "PLACE  THIS  INFANT 
RESTRAINT  IN  A  REAR-FACING 
POSITION  WHEN  USING  IT  IN  THE 
VEHICLE."  and. 

(ii)  Either  of  the  following  statements, 
as  appropriate,  on  a  yellow  contrasting 
background: 

WARNING:  WHEN  THIS  RESTRAINT 
IS  USED  IN  A  REAR-FACING  MODE. 
DO  NOT  PLACE  IN  THE  FRONT  SEAT 
OF  A  VEHICLE  THAT  HAS  A 
PASSENGER-SIDE  AIR  BAG. 
or.  1 1 

WARNING:  DO  NOT  USE  THIS 
INFANT  RESTRAINT  IN  THE  FRONT 
SEAT  OF  A  VEHICLE  THAT  HAS  A 
PASSENGER-SIDE  AIR  BAG. 

3.  In  §  571.213.  S5.6.1  would  be 
amended  by  adding  S5.6.1.8  to  read  as 
follows: 


rear-facing  position,  the  instructions 
shall  provide  a  warning  against  using 
rear-facing  restraints  at  seating  fKwitions 
equipped  with  air  bags,  and  shall 
explain  the  reasons  for.  and 
consequences  of  not  following  the 
warning. 

Issued  on  April  8. 1993. 
Barry  Felrka, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-8794  Filed  4-15-93;  8:45  ami 

BIUMQ  CODE  4«1»-a»^ 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1312  and  1314 
[Ex  Parte  No.  444] 

Electronic  Filing  of  Tariffs 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 


S5.6.1.8    In  the  case  of  each  child 
restraint  system  that  can  be  used  in  a 


SUMMARY:  The  Commission  reopens  this 
proceeding  and  requests  comments  on 
whether  it  should  implement  a  data 
base-oriented  electronic  tariff  filing 
(ETF)  system  that  will  support 
automated  functions  such  as  electronic 
data  interchange  (EDI)  and  rate  analyses. 
Implementation  of  this  type  of  ETF 
system,  which  would  require  the 
development  and  use  of  a  variety  of 
standard  formats  for  tariff  information, 
would  permit  tariff  automation,  and 
would  allow  the  agency  to  process  tariff 
filings  more  efficiently.  The 
Commission  also  invites  comments  on 
its  decision  in  Ex  Parte  No.  444  to 
substitute  general  tariff  standards  for 
many  of  the  detailed  publishing 
regulations  previously  established  for 
printed  tariffs. 

DATES:  Comments  are  due  on  June  15. 
1993. 

AOOflESSES:  Send  an  original  and  10 
copies  of  comments  to:  Interstate 
Commerce  Commission.  Office  of  the 
Secretary,  Case  Control  Branch. 
Washington,  DC  20423. 
FOfl  FURTHER  INFORMATION  CONTACT: 
James  W.  Greene  (202)  927-5597  or 
Charles  E.  Langyher.  m  (202)  927-5160 
(TDD  for  hearing  impaired:  (202)  927- 
5721). 

SUPPIEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  obtain  a 
copy  of  the  full  decision,  write  to.  call 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215.  Interstate 
Commerce  Commission.  12th  St.  and 
Constitution  Ave.,  NW..  Washington, 


DC  20423.  Telephone  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Regulatory  Flexibility 

Because  this  is  not  a  notice  of 
proposed  rulemaking  within  the 
meaning  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq),  we  need  not 
conduct  now  an  examination  of  its 
impact  on  small  business  pursuant  to 
that  Act.  Nevertheless,  we  welcome  any 
comments  regarding  the  small  entities 
considerations  embodied  in  that  Act.  If 
we  decide  to  issue  a  notice  of  proposed 
rulemaking,  we  will  conduct  an 
appropriate  Regulatory  Flexibility  Act 
examination. 

Environmental  Statement 

This  action  will  not  significantly 
affect  either  the  Quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  Part  1312 

Motor  carriers.  Moving  of  household 
goods.  Pipelines.  Railroads,  Tariffs. 

49  CFR  Part  1314 

Motor  carriers.  Railroads.  Tariffs. 

Decided:  March  23. 1993. 

By  the  Conunission,  Chairman  McDonald, 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin,  and  Waiden.  Chairman 
McDonald  and  Vice  Chairman  Simmons 
commented  with  separate  expressions. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 
(PR  Doc.  93-9003  Filed  4-15-93;  8:45  amj 

BtLLMQ  CODE  T03S-ei-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101S-AB83 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Listing  of  Water 
Howellia  (Howellia  aquatllis)  as 
Threatened 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Proposed  rule  and  notice  of 
petition  finding. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  proposes  threatened 
status  for  a  plant,  Howellia  aquatilis 
(water  howellia).  Howellia  aquatilis  has 
been  extirpated  from  historical  sites  in 
Washington  and  Idaho  and  entirely  from 
CaUfomia  and  Oregon.  Small 
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populations  currently  are  extant  in 
Montana,  Washington,  and  Idaho.  The 
species  is  threatened  by  impacts  from 
timber  harvesting,  encroachment  by  an 
exotic  grass,  development,  and  grazing. 
If  made'final,  this  proposed  rule  would 
implement  Federal  protection  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  Comments  from  the  public 
regarding  this  proposed  rule  are  sought. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  June  15, 
1993.  Pubhc  hearing  requests  must  be 
received  by  June  1, 1993. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Kemper  McMaster,  Field  Sufiervisor, 
U.S.  Fish  and  Wildhfe  Service, 
Montana/Wyoming  Field  Office,  Federal 
Building,  301  South  Park,  P.O.  Box 
10023,  Helena,  Montana  59626. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lori  Nordstrom  at  the  above  address 
(406-449-5225). 

SUPPLEMENTARY  INFORMATION: 

Background 

Howellia  aquatilis  (water  howellia) 
comprises  a  monotypic  genus  in  the 
family  Campanulaceae  (the  bellflower 
family).  H.  aquatilis  was  described  by 
Gray  in  1879  from  plants  collected  by 
Thomas  and  Joseph  Howell  near 
Portland,  in  Multnomah  County,  Oregon 
(Gray  1879  in  Shelly  and  Mosely  1988). 
H.  aquatilis  is  an  aquatic  annual  that 
grows  10-60  cm  (4-24  in)  tall.  Plants 
have  extensively  branched,  submerged, 
or  floating  stems  with  narrow  leaves,  1- 
5  cm  (0.4-2  in)  in  length.  H.  aquatilis 
produces  two  types  of  flowers:  Small, 
inconspicuous  flowers  beneath  the 
water's  surface  and  white,  emergent 
flowers,  2-2.7  mm  long  (0.08-0.11  in) 
(adapted  from  Hitchock  et  al.  1959  and 
Dom  1984  in  Shelly  and  Moseley  1988). 
Reproduction  is  primarily  by  self- 
fertilization. 

Presence  of  H.  aquatilis  appears 
closely  correlated  with  the  physical  and 
climatic  characteristics  of  its  habitat  (S. 
Shelly,  U.S.  Forest  Service,  pers.  comm., 
1991).  H.  aquatilis  most  frequently 
occurs  in  glacial  pothole  ponds  and 
former  river  oxbows  whose  bottom 
surfaces  are  firm,  consolidated  clay  and 
organic  sediments.  These  wetlands  are 
filled  by  spring  rains  and  snowmelt 
runoff  and  dry  out  to  some  extent  by  the 
end  of  the  growing  season  depending  on 
temperature  and  precipitation.  The 
wetland  margins  are  usually  partially 
surrounded  by  deciduous  trees.  Within 
these  habitats,  H.  aquatilis  is  found  in 


shallow  water  or  around  the  edges  of 
deep  ponds  (Shelly  and  Moseley  1988). 

Howellia  aquatilis  is  an  annual  plant, 
reproducing  entirely  from  seed.  Seeds  of 
H.  aquatilis  are  not  capable  of 
germinating  under  water.  Germination 
only  occurs  if  ponds  dry  out  enough  to 
expose  the  seeds  to  air  (Lesica  1990). 
Therefore,  the  size  of  a  colony  in  a 
particular  year  is  directly  affected  by  the 
extent  to  which  the  pond  dried  out  in 
the  previous  growing  season. 

Exceedingly  wet  or  dry  seasons  will 
have  a  detrimental  effect  on  the  size  of 
a  colony  the  following  year.  In  wet  years 
when  ponds  do  not  diy  out.  seeds  do 
not  germinate.  In  overly  dry  years, 
ponds  may  dry  up.  killing  H.  aquatilis 
plants  before  they  are  able  to  produce 
seeds.  The  length  of  time  an  H.  aquatilis 
seed  bank  remains  viable  is  imknown. 

Howellia  aquatilis  lacks  detectable 
genetic  variation  within  or  among 
populations  (Lesica  et  al.  1988).  This 
suggests  that  all  populations  of  H. 
aquatilis  represent  a  single,  narrowly 
adapted  genotype.  This  lack  of 
detectable  genetic  variation  correlates 
with  the  species'  strict  adaptation  to  a 
highly  specific  habitat. 

Seventy-nine  colonies  of  H.  aquatilis 
are  known  to  remain  within  the  species' 
historic  range.  Nearly  all  of  these 
colonies  are  clustered  in  two  main 
population  centers.  Nineteen  colonies 
are  found  in  the  vicinity  of  Spokane, 
Washington  (18  in  Spokane  County  and 
1  in  Latah  County,  Idaho),  Fifty-nine 
colonies  are  found  in  the  drainage  of  the 
Swan  River  in  northwestern  Montana 
(Lake  and  Missoula  Counties).  One 
isolated  colony  also  exists  near 
Vancouver  in  southwestern  Washington 
(Clark  County). 

Within  the  two  main  population 
centers,  individual  colonies  occur  in 
smaller  clusters  of  closely  adjacent 
ponds  with  some  outlying  colonies 
existing.  Additionally,  apparently 
suitable  yet  unoccupied  habitat  exists 
within  these  main  population  centers.  It 
is  suspected  that  the  colonies  within 
these  population  centers  are 
interdependent,  acting  as  sources  of 
colonists  and,  therefore,  as  protection 
against  environmental  stochasticity  (S. 
Shelly,  pers.  coram..  1991). 

Historically,  H.  aquatilis  was  known 
also  from  one  site  in  California,  four  in 
Oregon,  one  additional  site  in 
Washington,  and  another  site  in  Idaho 
(Shelly  and  Moseley  1988).  H.  aquatilis 
has  not  been  relocated  at  these  sites  and 
is  assumed  extirpated  (Shelly  and 
Moseley  1988;  S.  Vri lakes,  Oregon 
Natural  Heritage  Program,  pers.  comm.. 
1991). 

Most  of  the  colonies  are  extremely 
small.  Of  the  59  colonies  in  Montana, 


one  occurs  in  a  12  ha  (30  ac)  pond,  one 
is  in  a  2  ha  (5  ac)  pond,  one  is  in  a  1.6 
ha  (4  ac)  pond.  4  are  in  1.2  ha  (3  ac) 
ponds.  24  are  in  ponds  0.4  to  0.8  ha  (1 
to  2  ac)  in  size,  and  the  remaining  28  are 
in  ponds  of  0.4  ha  (1  ac)  or  less  (Shelly 
and  Moseley  1988).  This  means  that  the 
59  colonies  in  Montana  occur  in  ponds 
with  a  maximum  area  of  only  51  oa  (127 
ac).  In  addition,  information  from 
Montana  indicates  that  most  colonies 
occupy  less  than  100  percent  of  the 
ponds  where  they  occur.  Many  colonies 
occupy  less  than  SO  percent  of  the  pond, 
and  some  occupy  less  than  5  percent  of 
the  area  (Schassberger  and  Shelly  1991). 
This  means  that  the  59  colonies  in 
Montana  probably  occupy  less  than  30 
ha  (75  ac)  of  aquatic  habitat.  The  one 
colony  in  Idaho  is  in  a  pond  about  0.4 
ha  (1  ac)  in  size.  Size  information  is 
available  for  16  of  the  19  populations  in 
Washington.  Two  colonies  are  in  a  0.8 
ha  (2  ac)  pond,  but  the  other  14  are  in 
ponds  of  0.4  ha  (1  ac)  or  less  (D. 
Naslund.  Washington  Natural  Heritage 
Program,  in  litt.,  1992). 

Of  the  59  known  colonies  of  H. 
aquatilis  in  Montana,  21  (36  percent)  are 
on  private  land,  34  (58  percent)  are  on 
land  administered  by  the  U.S.  Forest 
Service,  and  4  (7  pwrcent)  occur  on 
private  and  U.S.  Forest  Service  lands 
(Schassberger  and  Shelly  1991).  In 
Washington,  11  of  the  19  (58  percent) 
colonies  are  on  private  land,  7  (37 
percent)  are  on  U.S.  Fish  and  Wildlife 
Service  (Service)  administered  land,  and 
one  is  on  State  land  (D.  Naslund,  in  litt, 
1992).  The  single  Idaho  colony  is  on 
private  property  (R.  Moseley,  Idaho 
Natural  Heritage  Program,  pers.  comm., 
1991). 

In  the  February  21, 1990,  Federal 
Register  Notice  of  Review,  H.  aquatilis 
was  reclassified  from  a  category  2 
species  to  a  category  1  species.  Shelly 
and  Moseley  (1988)  recommended  the 
reclassification  for  several  reasons:  (1) 
The  species  has  been  extirpated  from  a 
large  portion  of  its  previously  known 
range,  (2)  it  has  a  narrow  ecological 
amplitude,  (3)  it  lacks  detectable  inter- 
and  intrapopulation  genetic  variation, 
and  (4)  habitat  alteration  continues  in  a 
major  portion  of  its  range.  Category  1 
species  are  those  for  which  the  Service 
currently  has  substantial  information  on 
file  to  support  the  biological 
appropriateness  of  Usting  as  threatened 
or  endangered.  This  category  1  species 
has  a  listing  priority  of  1,  although  this 
is  now  considered  high  after  further 
assessment  of  the  species'  status  and 
threats.  The  Service  now  believes  a 
priority  4  more  appropriate  (see  48  FR 
43098  for  a  description  of  the  Service's 
listing  priority  guidelines). 
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As  a  draft  proposed  rule  was  being 
reviewed,  on  October  30. 1991.  the 
Service  was  petitioned  to  list  H. 
aquatilis  as  an  endangered  species.  This 
proposed  rule  serves  as  evidence  that 
substantial  information  is  available  to 
support  that  the  requested  action  is 
warranted  and  also  serves  as  the 
Service's  final  finding  for  the  petitioned 
action. 

Summary  of  Factors  Afifecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (Act)  of  1973  (16  U.S.C. 
1531  et  seq.)  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  Howellia  aquatilis  (Gray) 
(water  howellia)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Because  H.  aquatilis  has  very  narrow 
ecological  requirements,  even  subtle 
changes  in  its  habitat  could  be 
devastating  to  a  population.  It  is 
suspected  that  any  disturbance  that 
alters  the  local  surface  or  subsurface 
hydrology  around  the  habitat  may 
influence  the  colonies.  By  altering  water 
quality  and  the  composition  of  the 
wetland  bottom  and  vegetation,  some 
activities  may  affect  wetland  succession 
and  the  viability  of  H.  aquatilis 
colonies.  The  species  does  not  appear  to 
be  capable  of  colonizing  disturbed 
habitats  (Shelly  and  Moseley  1988).  In 
Oregon,  sites  where  H.  aquatilis  was 
historically  found  are  now  within  urban 
developed  areas.  Additionally,  the 
construction  of  dams  along  the 
Columbia  and  Willamette  Rivers  has  led 
to  a  loss  of  suitable  wetland  habitats 
(Shelly  and  Moseley  1988).  The 
CaUfomia  colony  may  have  been 
ehminated  by  cattle  grazing  and 
trampling  (Griggs  and  Dibble  1979). 
Idaho  bottomland  habitats  have  been 
altered  by  roads,  development,  and 
conversion  to  agriculture  and  pasture 
lands.  Wetlands  at  TumbuU  National 
Wildlife  Refuge  in  Washington  were 
altered  to  improve  waterfowl  habitat 
prior  to  concern  for  H.  aquatilis. 
Although  it  is  not  known  if  H.  aquatilis 
existed  in  these  locations  prior  to 
aheration.  the  current  presence  of  this 
species  in  nearby  wetlands  indicates 
that  occurrence  of  H.  aquatilis  in  altered 
wetlands  was  likely  (J.  Gamon. 


Washington  Natural  Heritage  Program, 
pers.  comm..  1991). 

Presently,  timber  harvest  activities 
occur  adjacent  to  many  wetlands 
occupied  by  H.  aquatilis.  Of  the  59 
colonies  of  H.  aquatilis  found  in  the 
Swan  Valley,  Montana.  22  (37  percent) 
occur  in  wetlands  where  logging  has 
occurred  historically  or  more  recently 
around  the  wetland  margins  (Shelly  and 
Moseley  1988).  Fifty-eight  percent  of  the 
colonies  in  Montana  occur  on  land 
administered  entirely  by  the  U.S.  Forest 
Service,  and  an  additional  7  percent  of 
the  colonies  are  partially  owned  by  the 
U.S.  Forest  Service  (Schassberger  and 
Shelly  1991).  Much  of  the  private  land 
in  Montana  with  populations  is  owned 
by  Plum  Creek  Timber  Company  (Shelly 
and  Moseley  1988). 

Tree  removal  to  the  edges  of  wetlands 
increases  the  amount  of  sim  reaching 
the  wetland,  thereby  increasing  water 
temperatiu^  and  evaporation.  This 
would  increase  the  rate  of  wetland 
drying  and,  perhaps,  succession  rates. 
Wetlands  adjacent  to  logging  and  public 
access  roads  are  vulnerable  to  road 
improvement  activities.  In  cases  where 
logging  has  occurred  near  the  habitat 
margins,  an  increase  in  siltation  rate 
into  the  ponds  would  be  expected.  Such 
a  change  would  probably  influence  both 
the  nature  of  the  bottom  substrates  and 
the  vegetational  composition  of  the 
sites.  As  discussed  above,  H.  aquatilis 
occure  most  frequently  and  most 
densely  in  ponds  with  firm, 
consolidated  organic  clay  bottom 
sediments.  It  also  is  ftequently  found  in 
more  open  areas  within  the  ponds. 
Thus,  increase  in  bottom  seoimentation 
and  subsequent  competition  from  other 
vegetation  could  both  have  an  adverse 
effect  on  the  viability  of  H.  aquatilis 
colonies. 

Howellia  aquatilis  and  its  habitats  are 
threatened  by  Phalaris  arundinacea 
(reed  canary  grass),  a  highly 
competitive,  robust  grass  that  invades 
wetlands.  P.  arundinacea  rapidly  forms 
dense  monocultures,  causing  the 
decline  of  nearly  all  other  plants  in  a 
wetland  (Apfelbaum  and  Sams  1987). 
Both  native  and  exotic  varieties  of  this 
grass  occiu-  in  North  America.  It  is  not 
known  whether  the  variety  that  occiu^ 
in  wetlands  within  the  range  of  H. 
aquatilis  is  native  (Lackschewitz  1991; 
L.  Kunze,  Washington  Natural  Heritage 
Program,  pers.  comm.,  1993;  S.  Shelly, 
pers.  comm.  1993).  Because  of  its 
pernicious  characteristics  and  the  lack 
of  historical  records  of  its  presence  in 
wetlands  occupied  by  H.  aquatilis,  some 
ecologists  in  the  Pacific  northwest 
believe  this  invasive  of  P.  arundinacea 
to  be  exotic  (L.  Kunze,  pers.  comm.. 
1993).  P.  arundinacea  is  present  in  15 


of  the  19  ponds  (79  percent)  occupied 
by  H.  aquatilis  in  Washington.  Also,  it 
has  been  found  in  several  of  the 
Montana  ponds  occupied  by  H. 
aquatilis.  P.  arundinaceae  has  the 
potential  to  reduce  or  extirpate  H. 
aquatilis  if  its  expansion  continues. 

Grazing  and  trampling  from  domestic 
livestock  physically  disturbs  the 
shoreline  and  vegetation.  Also, 
trampling  of  the  bottom  sediments  may 
adversely  affect  the  seed  bank  and  the 
consolidated  substrate  which  appears  to 
be  necessary  for  vigorous  germination. 
Additionally,  livestock  waste  increases 
nutrient  levels  of  wetlands.  Two 
wetlands  on  private  land  in  Montana 
with  H.  aquatilis  colonies  were  found  to 
be  heavily  impacted  by  grazing  of 
domestic  livestock,  especially  horses 
(Shelly  and  Moseley  1988). 

In  Washington.  75  percent  of  the 
colonies  occiu-  on  private  land  (J. 
Gamon,  pers.  comm.,  1991),  and  many 
are  grazed.  In  Spokane  County, 
Washington,  several  of  the  ponds 
containing  H.  aquatilis  have  been 
significantly  altered  by  past  and  current 
grazing.  Some  of  these  sites  possibly 
have  been  grazed  by  domestic  livestock 
for  50  years  or  more,  yet  the  species  has 
persisted  (B.  Wiseman,  Ridgefield 
National  Wildlife  Refuge,  pers.  comm.. 
1992).  This  suggests  that  the  ability  of 
H  aquatilis  to  withstand  the  impacts  of 
grazing  at  least  in  the  short  term  may 
depend  on  the  timing  and  scale  of 
grazing.  However,  the  number  of 
colonies  that  may  have  extirpated  in  the 
past  as  a  result  of  grazing  is  unknown. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

There  is  no  history  of  this  factor  being 
a  threat  to  H.  aquatilis.  However, 
because  of  the  interest  in  the  species 
that  is  expected  to  be  generated  by  the 
listing  process  and  its  taxonomically 
distinct  status  as  a  monotypic  genus,  the 
Service  is  concerned  that  this  problem 
may  arise  in  the  future.  To  help 
minimize  this  threat,  the  Service  has  not 
proposed  critical  habitat  as  this  action 
requires  delineation  of  the  species' 
specific  habitats  (see  Critical  Habitat 
section  of  this  rule). 

C.  Disease  ofPredation 

Howellia  aquatilis  may  be  subject  to 
foraging  by  native  wildlife.  In  Idaho, 
domestic  livestock  did  not  feed  on  H. 
aquatilis  (Shelly  and  Moseley  1988). 
Incidence  of  disease  is  not  known. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Some  protection  exists  for  this  species 
because  it  is  on  the  U.S.  Forest  Service  s 


19798  Federal  Re^er  /  Vol.  58,  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules 


sensitive  species  list  for  the  PaciBc 
Northwest  region.  Placing.a  species  on 
a  sensitive  species  list  helps  control  the 
use  of  the  species  and  its  habitat. 
Although  U.S.  Forest  Service  poUcy  is 
to  protect  habitats  of  listed  and  sensitive 
species  from  habitat  modifications  or 
destruction  and  to  protect  individual 
organisms  from  harm  or  harassment  as 
appropriate,  logging  continues  to  be  a 
threat  to  colonies  on  U.S.  Forest  Service 
lands.  Some  Federal  laws,  such  as  the 
Clean  Water  Act  and  the  Food  Security 
Act,  contain  protections  for  wetlands: 
however,  whether  these  laws  are 
sufHcient  to  conserve  H.  aquatilis 
habitat  is  doubtful.  Thirty-four  of  the  79 
colonies  (43  percent)  occur  entirely  on 
private  lands  where  they  have  no 
protection. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

The  lack  of  genetic  variation  between 
and  among  populations  of  H.  aquatilis 
and  its  extremely  specialized  habitat 
requirements  add  to  the  vulnerability  of 
the  species.  Genetic  variability  generally 
enables  at  least  some  individuals  of  a 
species  to  withstand  environmental 
stress.  H.  aquatilis  may  be  less  able  to 
adapt  to  environmental  changes  because 
of  its  lack  of  genetic  variability  (Lesica 
et  al.  1988).  As  a  result,  the 
vulnerability  of  this  species  to  random 
environmental  events  or  habitat 
alteration  is  high. 

Short-  and  long-term  climatic  changes 
could  affect  H.  aquatilis  by  their 
potential  influences  on  the  drying 
patterns  of  the  ponds.  As  stated 
previously,  several  years  of  very  wet  or 
very  dry  years  would  be  expected  to 
cause  declines  or  even  extirpations  of 
colonies  because  of  the  germination 
requirements  of  the  seeds.  Long-term 
climatic  change,  such  as  global 
warming,  could  cause  these  shallow 
wetlands  to  permanently  dry  up. 
ultimately  causing  the  species' 
extinction. 

Succession  of  individual  wetlands,  a 
process  in  which  sediment  accumulates, 
eventually  Riling  the  depression  in 
which  water  collects,  resulting  in  a 
change  in  plant  species  composition, 
would  cause  the  extirpation  of  any  H. 
aquatilis  colony  that  is  present  (Shelly 
and  Moseley  1988). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commerical 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
Service  proposes  to  hst  Howellia 
aquatilis  (water  howellia)  as  a 
threatened  species.  Historical  records 
show  that  H.  aquatilis  has  been 


extirpated  from  one-third  of  its  global 
range  (Shelly  and  Moseley  1988). 
Remaining  H.  aquatilis  colonies  are 
clustered  in  only  two  main  areas  in  the 
northwestern  United  States.  H.  aquatilis 
lacks  genetic  variation  between  or 
among  populations  and  is  a  habitat 
specialist.  For  these  reasons  it  is 
vulnerable  to  both  natural  and  man- 
caused  habitat  perturbations.  For  the 
reasons  given  below,  it  is  not  considered 
prudent  to  propose  designation  of 
critical  habitat. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act,  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  proposes  critical  habitat  at  the 
time  the  species  is  proposed  to  be 
endangered  or  threatened.  The  Service 
Gnds  that  designation  of  critical  habitat 
is  not  prudent  for  this  species  at  this 
time.  As  discussed  under  Factor  B  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section,  H.  aquatilis  is 
vulnerable  to  taking.  Publication  of 
precise  maps  and  descriptions  of  critical 
habitat  in  the  Federal  Register  would 
make  this  plant  more  vulnerable  to 
incidents  of  vandalism  and  could 
contribute  to  the  decline  of  the  species 
as  has  been  documented  with  other 
listed  species  (e.g.,  Hudsonia  montana) 
(N.  Murdock,  U.S.  Fish  and  WildUfe 
Service,  pers.  comm.,  1991).  A  listing  of 
H.  aquatilis  as  threatened  would  also 
publicize  the  rarity  of  this  plant  and, 
thus,  could  make  it  attractive  to 
researchers  or  collectors  of  rare  plants. 
Because  it  is  a  monotypic  genus,  it 
could  be  expected  to  stimulate  more 
interest  than  most  other  species.  The 
proper  agencies  have  been  notiBed  of 
the  locations  and  management  needs  of 
this  ^lant.  Landownners  are  being 
notiHed  of  the  location  and  importance 
of  protecting  habitat  of  this  species. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  Section  7  consultation 
process.  The  Service  believes  that 
Federal  involvement  in  the  areas  where 
this  plant  occurs  can  be  identified 
without  the  designation  of  critical 
habitat.  Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  this 
plant  is  not  prudent  at  this  time, 
because  such  designation  likely  would 
increase  the  degree  of  threat  from 
vandalism,  collecting,  or  other  human 
activities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 


prohibitions  against  certain  activities. 
Recognition  through  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  States  and 
requires  that  recovery  actions  be  carried 
out  for  all  listed  species.  Such  actions 
are  initiated  by  the  Service  following 
listing.  The  protection  required  of 
Federal  agencies  and  the  prohibitions 
against  certain  activities  involving  listed 
plants  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
Agencies  to  confer  informally  with  the 
Service  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
proposed  species  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  Agency 
must  enter  into  formal  consultation  with 
the  Service. 

Federal  activities  that  may  be  affected 
by  this  proposal  include,  but  are  not 
limited  to,  timber  harvesting,  grazing  on 
Federal  land,  road  construction,  and 
permits  for  placing  fill  in  wetlands. 
Such  Federal  activities  may  be  subject 
to  Section  7  review. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.71  and 
17.73  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  All  prohibitions 
of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.71,  apply. 
These  prohibitions,  in  part,  make  it 
illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export,  to  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  to  sell 
or  offer  for  sale  listed  species  in 
interstate  or  foreign  commerce,  or  to 
remove  and  reduce  to  possession  the 
species  from  areas  under  Federal 
jurisdiction.  In  addition,  for  endangered 
plants,  the  1988  amendments  (Pub.  L 
100-478)  to  the  Act  prohibit  the 
malicious  damage  or  destruction  on 
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Federal  lands  and  the  removal,  cutting, 
digging  up.  or  damaging  or  destroying  of 
endangered  plants  in  knowing  violation 
of  any  State  law  or  regulation,  including 
State  criminal  trespass  law.  Section  4(d) 
of  the  Act  allows  for  the  provision  of 
such  protection  to  threatened  species 
through  regulations.  This  protection 
may  apply  to  threatened  plants  once 
revised  regulations  are  promulgated. 
Certain  exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
The  Act  and  50  CFR  17.72  also  provide 
for  the  issuance  of  permits  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  The  Service 
anticipates  that  few  trade  permits  would 
ever  be  sought  or  issued  because  the 
species  is  not  in  cultivation  or  common 
in  the  wild.  Requests  for  copies  of  the 
regulations  on  listed  plants  and 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  Office 
of  Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  room  432,  Arlington.  Virginia 
22203-3507  (703/358-2104). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  H.  aquatilis; 

(2)  The  location  of  any  additional 
populations  of  this  species  and  the 
reasons  why  any  habitat  should  or 
should  not  be  determined  to  be  critical 
habitat  as  provided  by  Section  4  of  the 
Act; 


(3)  Additional  information  concerning 
the  range  distribution  and  population 
size  of  the  species;  and 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

The  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service,  and 
such  communications  may  lead  to  a 
"final  regulation  that  differs  from  this 
proposal. 

Tne  Act  provides  for  a  public  hearing 
on  this  proposal,  if  requested.  Requests 
must  be  received  within  45  days  of  the 
date  of  publication  of  the  proposal. 
Such  requests  must  be  made  in  writing 
and  addressed  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service.  Helena, 
Montana  (see  ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Service  has  determined  ihaf  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act  of 
1973,  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkoeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  sulK-.haptcr  B  of  chapter 
I,  title  50  of  the  Code  of  Htderal 
Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  road  as  follows: 

Authority:  16  U.S.C.  1.161-1407;  16  U.S.C. 
1531-1544: 16  U.S.C.  4201-1245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  It  is  proposed  to  amend  §  17.12  (h) 
by  adding  the  following,  in  aiphalwtical 
order  under  the  f.imily  t^mpanulaceae,' 
to  the  list  of  Endangentd  and 
Threatened  Plants: 

S  17.12    Endangered  and  threatened  plants. 

•         •         •         •         • 

(h)*   •   • 


Scientific  name 


Common  name 


Histonc  range 


Status 


When  listed 


Cnticai 
habttat 


Special 
Oiles 


Campanulaceae — Beltfiower 
family: 


Howellia  aquatilis Water  howellia U.S.A.  (MT,  ID.  WA.  OR,  CA)  ...    T  

•  •  • 


NA 


NA 
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Dated:  April  6. 1993. 
RichArd  N.  Smith. 
Director.  Fish  and  Wildlife  Service. 
[FR  Doc  93-«945  Filed  4-15-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTUflE 

Office  of  the  Secretary 

Montana  Department  of  Fish,  Wiidiife 
and  Paries  Upland  Game  Bird  Hat>itat 
Enhancement  Program;  Determination 
of  Primary  Purpose  of  Program 
Payments  for  Consideration  as 
Excludable  From  Income  Ur>der 
Section  126  of  the  Internal  Revenue 
Code  of  1954 

agency:  Office  of  the  Secretary.  USDA. 
ACTION:  Notice  of  determination. 


SUMMARY:  The  Secretary  of  Agriculture 
has  determined  that  all  state  cost-share 
payments  (except  the  reimbursement  for 
hand-reared  pheasants)  made  to 
individuals  by  the  State  of  Montana 
under  the  Montana  Department  of  Fish, 
Wildlife  and  Parks  Upland  Game  Bird 
'labitat  Enhancement  Program  have 
i-een  made  primarily  for  the  purpose  of 
soil  and  water  conservation,  protecting 
or  restoring  the  environment,  and 
improving  the  quahty  of  aquatic  and 
terrestrial  wildlife  habitat  throughout 
Montana.  This  determination  is  made  in 
accordance  with  section  126  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  26  U.S.C.  126.  The 
determination  permits  recipients  of 
these  cost'share  payments  to  exclude 
them  from  gross  income  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 

K.L.  Cool,  Director.  Montana 
Department  of  Fish,  Wildlife  and  Parks; 
1420  East  Sixth  Avenue,  Helena. 
Montana  59620;  (406)  444-3186. 
SUPPLEMENTARY  INFORMATION:  SecUon 
126  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  the  Revenue  Act 
of  1978  and  the  Technical  Corrections 
Act  of  1979.  26  U.S.C.  126,  provides  that 
certain  payments  made  to  persons  under 
state  conservation  programs  may  be 
excluded  from  the  recipient's  gross 
income  for  Federal  income  tax 


purposes,  if  the  Secretary  of  Agricuhure 
determines  that  payments  are  made 
"primarily  for  the  purpose  of  soil  and 
water  conservation,  protecting  or 
restoring  the  environment,  improving 
forests,  or  providing  a  habitat  for 
wildlife."  The  Secretary  of  Agriculture 
evaluates  the  conservation  programs  on 
the  basis  of  criteria  set  forth  in  7  CFR 
part  14,  and  makes  a  "primary  purpose" 
determination  for  the  payments  made 
under  each  program.  Before  there  may 
be  an  exclusion,  the  Secretary  of  the 
Treasury  must  determine  that  payments 
made  under  these  conservation 
programs  do  not  substantially  increase 
the  annual  income  derived  from  the 
property  benefitted  by  the  payments. 

In  1989,  the  51st  Montana  Legislature 
enacted  amending  legislation  providing 
earmarked  upland  game  bird  hunting 
revenues  to  be  used  for  the  purpose  of 
enhancing  upland  game  bird  habitat 
throughout  the  state.  These  funds  have 
in  fact  been  used  primarily  to  provide 
habitat  for  these  game  bird  species  and 
projects  being  nongame  wildlife  species. 
In  addition,  these  "Upland  Game  Bird 
Habitat  Enhancement  Program 
(UGBHEP)  projects  also  provide 
enhanced  soil  and  water  conservation, 
protect  and  restore  the  environment, 
and  have  resulted  in  establishing  and 
reestablishing  tree  plantings  where  they 
have  been  destroyed  over  time  by  fire, 
grazing,  or  mechanical  removal. 

This  program  is  set  forth  in  Sections 
87-1-246  through  87-1-250  Montana 
Code  Annotated  (M.C.A.).  Section  87-1- 
249  further  provides  that  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
shall  adopt  rules  for  the  administration 
of  the  upland  game  bird  enhancement 
program  created  in  87-1-246  through 
87-1-249.  These  rules  for  operation  of 
the  program  are  set  forth  in  Sections 
12.9.701  through  12.9.706 
Administrative  Rules  of  Montana 
(A.R.M.).  The  purpose  of  Rules  12.9.701 
through  12.9.706  is  to  establish  the 
process  wherein  program  cooperators 
may  apply  to  the  Department  of  Fish. 
Wildlife  and  Parks  for  funding  to 
develop  habitat  enhancement  projects. 
One  section  of  the  rules,  12.9.701,  also 
provides  for  reimbursement  for  the 
release  of  hand-reared  pheasants 
(Phasianus  colchicus)  onto  project  areas. 
This  singular  portion  of  the  overall 
program  does  not  directly  constitute  soil 
and  water  conservation  practices, 
restoring  or  protecting  the  environment. 


improving  forests,  or  restoring  or 
protecting  the  environment,  improving 
forests,  or  providing  a  habitat  for 
wildlife.  As  a  result,  it  is  not  to  be 
included  as  part  of  this  Notice  of 
Determination. 

The  objectives  of  the  Upland  Game 
Habitat  Enhancement  Program  are  met 
by  completion  of  specific  habitat 
enhancement  projects.  The  landowner 
or  cooperator  contracts  with  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks  for  cost  share  assistance.  The 
program  objectives  are  to  be  achieved, 
and  cost  sharing  is  available  for 
planning  and  installing  various  land 
treatment  or  management  measures, 
including  planting  of  grasses  and 
legumes  for  wildlife  nesting  cover, 
planting  and  maintenance  of  woody 
shrub  and  tree  stands,  installation  of 
grazing  systems  to  improve  range 
condition,  and  providing  winter  food 
plots  for  wildlife. 

Section  12.9.705  provides  that  the 
Department  of  Fish,  Wildlife  and  Parks 
will  compensate  individuals  or 
organizations  by  cost  sharing  the  actual 
costs  incurred  for  complelod  upland 
game  bird  habitat  enhancement  projects 
as  set  forth  on  a  contract.  That  section 
further  provides  that  the  department's 
share,  not  to  exceed  100%  will  be 
negotiated  on  an  individual  project 
basis  for  cost-sharing  projects.  Some 
projects  have  been  funded  entirely  with 
department  funds.  Ln  other  cases, 
programs  funded  by  the  U.S. 
Department  of  Agriculture's 
Agricultural  Stabilization  and 
Conservation  Service  have  funded 
upland  game  bird  habitat  enhancement 
projects  in  part.  In  most  cases,  the 
landowner  or  cooperator  has  cost  shared 
a  portion  of  the  project  cost  either  with 
cash  or  in-kind  services  such  as  labor 
for  installation  of  project  improvements. 

As  of  the  approximate  date  of 
preparation  of  this  Notice  of 
Determination,  approximately  350 
landowners  and  cooperators  have 
participated  in  the  Upland  Game  Bird 
Habitat  Enhancement  Program.  None  of 
these  projects  has  been  demonstrated  to 
substantially  increase  the  annual 
income  derived  from  the  property 
benefitted  by  the  payments.  The 
primary  reason  for  this  occurrence  is 
that  all  project  areas  have  experienced 
significant  environmental  impact, 
primarily  from  the  practice  of 
agriculture  and  animal  husbandry. 
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which  long  preceded  the  initiation  of 
the  program.  It  is  anticipated  that  in 
every  case,  an  even  longer  period  of 
repair  and  the  land  through  physical 
improvements  to  the  land,  will  be 
needed  before  the  land  will  be  capable 
of  substantially  increasing  the  annual 
income  which  may  be  derived  from  it. 

Procedural  Matters 

The  authorizing  legislation, 
regulations,  and  operating  procedures 
regarding  the  Montana  Department  of 
Fish,  Wildlife  and  Parks  Upland  Game 
Bird  Habitat  Enhancement  Program 
have  been  examined  using  the  criteria 
set  forth  in  7  CFR  part  14.  The 
Department  of  Agriculture  has 
concluded  that  the  cost-share  payment 
for  implementation  of  best  management 
practices  under  this  program  (not  ring- 
necked  pheasant  releases)  are  made  to 
eligible  persons  primarily  for  the 
purpose  of  soil  and  water  conservation, 
protecting  or  restoring  the  environment, 
and  improving  the  quality  of  wildlife 
habitat. 

A  "Record  of  Decision,  Montana 
Department  of  Fish,  Wildlife  and  Parks 
Upland  Game  Bird  Habitat 
Enhancement  Program,  Primary  Purpose 
Determination  for  Federal  Tax  Purpose" 
has  been  prepared  and  is  available  upon 
request  from  the  Director,  Land 
Treatment  Program  Division,  Soil 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013,  or  the  Director 
of  the  Montana  Department  of  Fish, 
Wildlife  and  Parks.  1420  East  Sixth 
Avenue.  Helena,  Montana  59620. 

Determination 

As  required  by  section  126(b)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended.  I  have  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  regarding  the 
Montana  Department  of  Fish,  WildHfe 
and  Parks  Upland  Game  Bird  Habitat 
Enhancement  Program.  In  accordance 
with  the  criteria  set  out  in  7  CFR  part 
14^,1  have  determined  that  those  cost- 
share  payments  for  implementation  of 
the  habitat  enhancement  portion  of  this 
program  are  primarily  for  the  purpose  of 
soil  and  water  conservation,  protecting 
or  restoring  the  environment,  and 
improving  the  quality  of  wildlife 
habitat.  However,  the  determination  of 
primary  purpose  set  forth  in  this  notice 
does  not  apply  to  the  release  of  hand- 
reared  pheasants  which  also  qualifies 
for  reimbursement  by  the  Department  of 
Fish,  Wildlife  and  Parks  under  this 
program.  Subject  to  further 
determination  by  the  Secretary  of  the 
Treasury,  that  payments  made  imder 
these  conservation  programs  do  not 
substantially  Increase  ue  annual 


income  derived  from  the  property 
benefitting  by  these  payments,  this 
determination  permits  payment 
recipients  to  exclude  from  gross  income, 
for  Federal  income  tax  purposes,  all  or 
part  of  such  cost-share  payments  made 
under  said  program. 

Signed  at  Washington,  DC  on  April  1, 
1993. 

Mike  Espy, 
Secretary. 
IFR  Doc  93-«854  Filed  4-15-93;  8:45  am] 
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New  York  City  Department  of 
Environmental  Protection,  Watershed 
Agricultural  Program;  Determination  of 
Primary  Purpose  of  Program  Payments 
for  Consideration  as  Excludable  From 
income  Under  Section  126  of  the 
Internal  Revenue  Code  of  1954 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  determination. 

SUMMARY:  The  Secretary  of  Agriculture 
has  determined  that  all  state  cost-share 
payments  made  to  individuals  by  the 
New  York  City  Department  of 
Environmental  Protection  (NYCDEP) 
under  the  NYCDEP  Watershed 
Agricultural  Program  have  been  made 
primarily  for  the  purpose  of  soil  and 
water  conservation,  protecting  or 
restoring  the  environment,  and 
improving  the  quality  of  water  entering 
the  New  York  City  Watershed  System. 
This  determination  is  made  in 
accordance  with  section  126  of  the 
Internal  Revenue  Code  of  1954,  as 
amended,  26  U.S.C.  126.  The 
determination  permits  recipients  of 
these  cost-share  payments  to  exclude 
them  from  gross  income  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  F.  Appleton,  Commissioner  of 
the  New  York  City  Department  of 
Environmental  Protection,  59-17 
Junction  Boulevard,  Corona,  New  York 
11368. 

SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  the  Revenue  Act 
of  1978  and  the  Technical  Corrections 
Act  of  1979,  26  U.S.C.  126,  provides  that 
certain  payments  made  to  persons  under 
state  or  local  conservation  programs 
may  be  excluded  from  a  recipient's 
gross  income  for  Federal  income  tax 
purposes,  if  the  Secretary  of  Agriculture 
determines  that  payments  are  made 
"primarily  for  the  purpose  of  soil  and 
water  conservation,  protecting  or 
restoring  the  environment,  improving 
forests,  or  providing  a  habitat  for 


wildlife."  The  Secretary  of  Agriculture 
evaluates  the  conservation  programs  on 
the  basis  of  criteria  set  forth  in  7  CFR 
part  14,  and  makes  a  "primary  purpose" 
determination  for  the  payments  made 
under  each  program.  Before  there  may 
be  an  exclusion,  the  Secretary  of  the 
Treasury  must  determine  that  payments 
made  under  these  conservation 
programs  do  not  substantially  increase 
the  annual  incoiiie  derived  from  thu 
projpertjr  benefitted  by  the  payments. 

Ine  City  of  New  York  is  authorized  by 
Article  U  of  the  New  York  State  Public 
Health  Law  and  New  York  City 
Administrative  Code,  Section  24-302,  to 
promulgate  regulations  to  protect  the 
City's  water  supply.  The  City's  surface 
water  supply  and  storage  system  covers 
over  1,900  square  miles,  including  a 
system  of  reservoirs  and  other  water 
bodies  in  the  Catskill  and  Delaware 
Watersheds,  and  accounts  for 
approximately  90  percent  of  the  City's 
water  supply. 

The  NYCDEP  issued  a  discussion 
draft  of  watershed  protection 
regulations  in  1990.  In  response  to 
concerns  of  the  farm  community, 
government  agencies,  and  agricultural 
experts  that  the  discussion  draft 
sections  on  agriculture  threatened  the 
continued  viability  of  farms  in  the  New 
York  City  Watersheds,  and  based  on  the 
belief  that  agriculture  is  a  preferred  land 
use  for  purposes  of  water  quality 
protection,  the  NYCDEP  withdrew  the 
discussion  draft  and  implemented  this 
voluntary  Watershed  Agricultural 
Program. 

The  Program  is  designed  to  protect 
the  City's  water  supply,  while  also 
sustaining  the  long-term  viability  of 
agriculture  in  the  watersheds.  It  is  a 
multi-agency  effort  to  address 
agricultural  point  and  non-point  sources 
of  pollution.  The  Program  uses  a  whole 
farm  planning/best  management 
practices  approach  to  watershed 
protection.  Payments  to  farmers 
participating  in  the  Program  for  which 
the  Section  126  exclusion  is  sought  will 
be  made  for  installation  of  capital 
improvements  and  implementation  of 
best  management  practices  which 
further  the  water  quality  goals  of  the 
Program.  The  exclusion  would  not 
apply  to  incentive  payments  to  farmers 
to  be  made  under  the  Program  to 
encourage  assistance  in  preparation  of 
whole  farm  plans  and  participation  in 
demonstration  field  days  or  farm  tours. 

Procedural  Matters 

The  authorizing  legislation, 
regulations,  and  operating  procedures 
regarding  the  New  York  City  Watershed 
Agricultural  Program  have  been 
examined  using  the  criteria  set  forth  in 


7  CFR  part  14.  The  Department  of 
Agriculture  has  concluded  that  the  cost- 
share  payments  made  for  installation  of 
capital  improvements  and 
implementation  of  best  management 
practices  under  this  Program  are  made 
to  provide  financial  assistance  to 
eligible  persons  primarily  for  the 
purpose  of  soil  and  water  conservation, 
protecting  or  restoring  the  environment, 
and  maintaining  and  improving  the 
water  quality  of  the  New  York  Qty 
water  supply  system.  i 

A  "Record  of  Decision,  New  York  City 
Watershed  Agricultural  Program, 
Primary  Purpose  Determination  for 
Federal  Tax  Purpose"  has  been  prepared 
and  is  available  upon  request  from  the 
Director,  Land  Treatment  Program 
Division,  Soil  Conservation  Service, 
P.O.  Box  2890.  Washington.  DC  20013, 
or  the  Commissioner  of  the  New  York 
City  Department  of  Environmental 
Frotection.  59-17  Junction  Boulevard. 
Corona.  New  York  11368. 

Determination 

As  required  by  section  126(b)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended.  I  have  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  regarding  the  New 
York  City  Watershed  Agricultural 
Program.  In  accordance  with  the  criteria 
set  out  in  7  CFR  part  14,1  have 
determined  that  all  cost-share  payments 
for  purchase  and  installation  of  capital 
improvements  or  implementation  of 
best  management  practices  made  under 
this  Program  are  primarily  for  the 
purpose  of  soil  and  water  conservation. 
prot3cting  or  restoring  the  environment, 
and  improving  the  water  quality  of  the 
New  York  Qty  water  supply  system. 
However,  the  determination  of  primary 
purpose  does  not  apply  to  incentive 
payments  made  to  farmers  for  assistance 
in  preparation  of  whole  farm  plans  and 
participation  in  demonstration  field 
days  or  farm  tours.  Subject  to  further 
determination  by  the  Secretary  of  the 
Treasury,  that  payments  made  under 
these  conservation  programs  do  not 
substantially  increase  &e  annual 
income  derived  from  the  property 
benefitting  by  these  payments,  this 
determination  permits  payment 
recipients  to  exclude  fi-om  gross  income, 
for  Federal  income  tax  purposes,  all  or 
part  of  such  cost-share  payments  made 
under  said  Program. 

Signed  at  Washinglon.  DCon  April  1. 
1993. 

MikaEspy, 

Secretary. 

|FR  Doc.  93-8853  Filed  4-1S-93;  8:45  am] 
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Oregon  Oil  Heat  Commission's 
Environmental  Protection  Fund 
Program  as  Excludable  From  Income 
Under  Section  126  of  the  Internal 
Revenue  Code  of  1954 

AGENCY:  Office  of  the  Secretary.  USDA. 
ACnow:  Notice  of  determination. 

summary:  The  Secretary  of  Agriculture 
has  determined  that  all  payments  made 
to  individuals  by  the  State  of  Oregon 
under  the  Oregon  Oil  Heat  Commission 
have  been  made  primarily  for  the 
purpose  of  soil  and  water  conservation, 
protecting  or  restoring  the  environment, 
and  improving  the  quality  of  the 
environment  for  Oregon.  This 
determination  is  made  in  accordance 
with  Section  126  of  the  Internal 
Revenue  Code  of  1954.  as  amended.  26 
U.S.C.  126.  The  determination  permits 
recipients  of  these  payments  to  exclude 
them  from  gross  income  to  the  extent 
allowed  by  the  Internal  Revenue 
Service. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terrie  J.  Heer,  Administrator  for  the 
Oregon  Oil  Heat  Commission.  1300  SE 
Gideon  St.,  Portland.  Oregon  97202- 
2419.  (503)  731-3002. 
SUPPLEMENTARY  INFORMATION:  Section 
126  of  the  Internal  Revenue  Code  of 
1954,  as  amended  by  the  Revenue  Act 
of  1978  and  the  Technical  Corrections 
Act  of  1979.  26  U.S.C.  126,  provides  that 
certain  payments  made  to  persons  under 
state  restoration  or  protecting  the 
environment  programs  may  be  excluded 
from  the  recipient's  gross  income  for 
Federal  Income  tax  purposes,  if  the 
Secretary  of  Agriculture  determines  that 
payments  are  made  "primarily  for  the 
purpose  of  soil  and  water  conservation, 
protecting  or  restoring  the  environment, 
improving  forests,  or  providing  a  habitat 
for  wildlife."  The  Secretary  of 
Agriculture  evaluates  the  conservation 
programs  on  the  basis  of  criteria  set 
forth  in  7  CFR  part  14.  and  makes  a 
"primary  purpose"  determination  for 
the  payments  made  under  each 
program.  Before  there  may  be  an 
exclusion,  the  Secretary  of  the  Treasury 
must  determine  that  payments  made 
under  these  conservation  programs  do 
not  substantially  increase  the  annual 
income  derived  frt)m  the  property 
benefit  by  the  payments. 

The  Oregon  Oil  Heat  Commission  was 
created  by  the  1989  Legislature.  This 
landmark  legislation  established  a 
national  precedent  for  which  Oregon 
has  earned  nationwide  recognition.  The 
Commission  has  two  vital  programs: 
The  Education  and  Conservation 
Program  and  the  Environmental 
Protection  Program.  Through  the 
Education  and  Conservation  Program, 


consumers  receive  information  about 
efficient  use  of  oil  heat,  low  income  fuel 
assistance  and  low  income  furnace 
rebate  programs,  and  technical  training. 
The  Environmental  Protection  Program 
protects  health  and  safety  of  the  public 
through  providing  financial  assistance 
in  cost  of  remedial  action  of  tank 
releases.  To  date,  the  Commis.sion  has 
funded  over  240  claims  with  a  total  of 
Sl.4  million  dollars. 

The  cost  of  the  Environmental 
Protection  Fund  claims  can  range  from 
$900  to  $97,000  and  average  about 
$8,000  a  claim.  Such  costs  would 
impose  severe  economic  hardship  on 
families  and  small  businesses  who  heat 
with  oil  and  are  financially  responsible 
under  state  and  federal  law.  Oregonians 
have  financial  assistance  to  meet  such 
obligations  through  the  Oregon  Oil  Heat 
Commission.  Without  this  funding, 
major  cleanups  could  cause  the  property 
owner  the  risk  of  losing  Lheir  homes  and 
harm  the  environment. 

The  program  is  set  forth  in  Oregon 
Revised  Statutes  469.228  to  469.298  and 
Oregon  Administrative  Rules  130-15- 
020  to  130-15-150. 

Procedural  Matters 

The  authorizing  legislation, 
regulation,  and  operating  procedures 
regarding  the  Oregon  Oil  Heat 
Commission's  Environmental  Protection 
Fund  Program  have  been  examined 
using  the  criteria  set  forth  on  7  CFR  part 
14.  The  Department  of  Agriculture  has 
concluded  that  the  payments  made  for 
the  remedial  action  cleanups  of  heating 
oil  tanks  are  made  to  provide  financial 
assistance  to  eligible  persons  primarily 
for  the  purpose  of  soil  and  water 
conservation,  protecting  or  restoring  the 
environment  and  improving  the  quality 
of  the  environment  in  Oregon.  A 
"Record  of  Decision,  Oregon  Oil  Heat 
Commission  Environmental  Protection 
Fund  Program.  Primary  Purpose 
Determination  for  Federal  Tax  Purpose" 
has  been  prepared  and  is  available  upon 
request  from  the  Administrator.  Oregon 
Oil  Heat  Commission,  1300  SE  Gideon 
St..  Portland.  Oregon  97202-2419. 

Determination 

As  required  by  section  126(b)  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  I  have  examined  the 
authorizing  legislation,  regulations,  and 
operating  procedures  the  Oregon  Oil 
Heat  Commission's  Environmental 
Protection  Fund  Program.  In  accordance 
with  the  criteria  set  out  in  7  CFR  part 
14, 1  have  determined  that  all  payments 
for  remedial  action  for  cleanup  of 
heating  oil  tank  releases  made  under 
this  program  are  primarily  for  the 
purpose  of  soil  and  water  conservation, 
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protecting  or  restoring  the  environment, 
and  improving  the  quality  of  the 
environment  for  the  State  of  Oregon. 
Subject  to  further  determination  by  the 
Secretary  of  the  Treasury,  this 
determination  permits  payment 
recipients  to  exclude  from  gross  income, 
for  Federal  income  tax  purposes,  all  or 
part  of  such  payments  made  under  said 
program. 

Signed  at  Washington,  DC  on  April  1. 
1993 

Mike  Espy. 
Secretary. 
IFR  Doc.  93-8852  Filed  4-15-93;  8:45  am] 

BIUJNO  COOC  3410-01-H 


Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  93-04S-1] 

Availability  of  Environmental 
Assessments  and  Findings  of  No 
Significant  impact  Relative  to  Issuance 
of  Permits  To  Field  Test  Genetically 
Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY;  We  are  advising  the  public 
that  six  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  Inspection  Service  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessments  provide  a  basis  for  our 
conclusion  that  the  field  testing  of  these 
genetically  engineered  organisms  will 


not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment.  Based  on  its 
findings  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that 
environmental  impact  statements  need 
not  be  prepared. 

AOOAESSES:  Copies  of  the  environmental 
assessments  and  findings  of  no 
significant  impact  are  available  for 
public  inspection  at  USDA,  room  1141, 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  encouraged 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 

FOfl  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  room  850.  Federal  Building. 
6505  Belcrest  Road,  Hyattsville,  MD 
20782.  (301)  436-7612.  For  copies  of  the 
environmental  assessments  and  findings 
of  no  significant  impact,  write  to  Mr. 
Clayton  Givens  at  the  same  address. 
Please  refer  to  the  permit  numbers  listed 
below  when  ordering  documents. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  (referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 


regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 
limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  for  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  ttiat  it  would  prepare  an 
environmental  assessment  and.  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  each  permit 
application.  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  imder  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  permits 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quaUty  of  the  human 
environment.  The  environmental 
assessments  and  findings  of  no 
significant  impact,  which  are  based  on 
data  submitted  by  the  applicants  and  on 
a  review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impacts  associated  with 
conducting  the  field  tests. 

Environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  permits  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Remit  No. 

Permittee 

Date  Issued 

Organisms 

FieW  test  loca- 
tion 

93-026-09.  renewal  of  pemiit 

University  of  Florida 

03-24-93 

Tobacco  plants  genetically  engineered  to  ex- 
press resistance  to  tobacco  etch  virus. 

Florida. 

91-156-01.  issued  on  08- 
29-91. 

9^-004-02.  renewal  of  permit 

U.S.     Department     of    Agri- 

03-26-93 

Walnut  trees  genetically  engineered  to  ex- 

CeUifomia. 

90-351-01.   issued  on  03- 

culture,     Agricultural     Re- 

press   a    delta-endotoxin    from    Bacillus 

15-91. 

search  Sen/ice. 

thuringiensis  subsp.  kurstakJ  for  resistfuice 
to  lepidop-  teran  insects. 

93-012-06,  renewal  of  permit 

Monsanto    Agricultural    Com- 

03-26-93 

Soybean  plants  genetically  engineered  to  ax- 

Wisconsin. 

92-037-03,  issued  on  05- 

pany. 

press   tolerance   to   the   phosphinothricin 

19-92. 

dass  of  herbicides. 

93-019-03,  renewal  of  permit 

^k)^th  Carolina  State  Univer- 

03-26-93 

Tobacco  plants  genetically  engineered  to  ex- 

North Carolina. 

92-014-01.   issued  on   04- 

sity. 

press    a    delta-endotoxin    from    Bacillus 

29-92. 

thuringiensis  subsp.  kurstald  strain  HD1  for 
resistance  to  lepidopteran  insects. 

93-026-07,  renewal  of  permit 

Pioneer  Hi-Bred  International, 

03-26-93 

Com  plants  genetically  engineered  to  express 

Tennessee. 

92-002-03,   issued  on  04- 
1&-92 

Incorporated. 

resistar)ce  to  maize  chlorotic  dwarf  vims. 

93-027-01,  renewal  of  pemi« 

Purdue  University  

03-26-93 

Tomato  plants  genetically  engineered  to  ex- 

Indiana. 

92-028-01,  issued  on  05- 

press  an  anti-sense  pectin  methyiesterase 

27-92. 

chimeric  gene  to  increase  the  soluble  solid 
content 

The  environmental  assessments  and 
findings  of  no  significant  impact  have 
been  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
of  1969  (NEPA)(42  U.S.C.  4321  etseq). 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28. 1979.  and  44 
FR  51272-51274.  August  31. 1979). 

Done  in  Washington,  DC.  this  13th  day  of 
April  1993 

Lonnie ).  King, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  93-8949  Filed  4-15-93;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERLY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  military  resale  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  17, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3.  suite  403, 
1735  Jefferson  Davis  Highway. 
ArUngton,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  pubhshed  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  mihtary  resale  commodity 
and  services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 


The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
military  resale  commodity  and  services 
to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  airrent 
contractors  for  the  military  resale 
commodity  and  services. 

3  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
military  resale  commodity  and  services 
to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  military  resale 
commodity  and  services  proposed  for 
addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
military  resale  commodity  and  services 
to  the  Procurement  List  for  production 
by  the  nonprofit  agency  listed: 

Military  Resale  Commodity 

Cutlery,  Plastic 

M.R.  581 

Nonprofit  Agency:  Royal  Maid 

Association  for  the  Blind,  Inc.. 

Hazlehurst,  Mississippi 

Services 

Janitorial/Custodial 

Salmon  National  Forest  Supervisor's 

Office 
Highway  93  South 
Salmon.  Idaho 
Nonprofit  Agency:  Development 

Workshop.  Inc.,  Idaho  Falls,  Idaho 
Janitorial/Custodial 
Naval  Intelligence  Command 
Building  #1  (NIC-1) 
Suitland,  Maryland 
Nonprofit  Agency:  Mel  wood 

Horticultural  Training  Center,  Upper 

Marlboro,  Maryland 

Janitorial/Custodial 
Moorhead  Federal  Building 
Pittsburgh.  Pennsylvania 
Nonprofit  Agency:  Goodwill  Industries 

of  Pittsburgh.  Inc.,  Pittsburgh. 

Pennsylvania 

Janitorial/Custodial 

Post  Office  and  Courthouse 

Alexandria,  Virginia 


Nonprofit  Agency:  Melwood 

Horticultural  Training  Center.  Upper 

Marlboro.  Maryland. 
Beverly  L.  Milkman. 
Executive  Director. 

IFR  Doc.  93-8966  Filed  4-15-93;  8:45  am) 
BiUMG  CODE  S820-«l-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board; 
Open  Meeting 

AGENCY:  Armed  Forces  Epidemiological 
Board,  DoD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-462)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  the  committee:  Anaed  Forces 
Epidemiological  Board. 

Date  of  the  Meeting:  ]\ine  3-4. 1993. 

Tiiue;  0800-1600. 

Place:  Holiday  Inn.  San  Antonio.  Texas. 

Proposed  Agenda:  3-4  Jun3  1993— Service 
preventive  medicine  reports  and  current 
infectious  disease  concerns. 

This  meeting  will  be  open  to  the 
public  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary.  AFEB.  Skyline  Six. 
5109  Leesburg  Pike,  room  667,  Falls 
Church,  Virginia  22041-3258. 
Kenneth  L  Denton, 
Army  Federal  Register  Liaison  Officer 
[FR  Doc.  93-8900  Filed  4-15-93;  8:45  ami 

nUJNG  CODE  3710-0«-M 


Modify  the  Personal  Property  Traffic 
Management  Regulation,  DoD  4500.34- 
R;  Modification  of  Procedures 
Concerning  Approval  for  Use  of 
Foreign  Rag  Ocean  and/or  Air  Carriers 
to  Move  DoD-Sponsored  International 
Household  Goods  and  Unaccompanied 
Baggage  Shipments 

AGENCY:  Military  Traffic  Management 
Command,  DoD. 
ACTION:  Notice. 


SUMMARY:  Reference  57  FR  7572. 
Modification  of  DoD  Regulation 
4500.34-R,  appendix  A,  Tender  of 
Service,  part  B,  International,  subpart 
33.  Overseas  Shipments.  Changes  to  the 
Military  Sealift  Command  procedures  of 
the  foreign  flag  approval  process  will  be 
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implemented  April  15, 1993.  All  current 
DoD-approved  international  through 
Government  Bill  of  Lading  carriers  will 
be  mailed  an  updated  copy  of  the 
procedures.  In  addition,  the  revised 
International  Personal  Property  Rate 
Solicitation  1-2,  will  include  all 
changes.  Copies  of  the  change  can  be 
obtained  by  contacting  ADCSOPS- 
Transportation  Services,  Negotiations 
Division,  Installation  Branch.  Military 
Traffic  Management  Command,  5611 
Columbia  Pike,  Falls  Church.  VA 
22041-5050. 

DATES:  (Implementation  and  effective 
date  of  the  modiBcation  is  April  15. 
1993.) 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Borum,  Headquarters.  Military 
Traffic  Management  Command.  ATTN: 
MTOP-T-IN,  5611  Columbia  Pike.  Falls 
Church.  VA  22041-5050.  (703)  756- 
2383. 

Kenneth  L.  Denlon, 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc  93-6899  Filed  4-15-93;  8:45  ami 
BRUNO  COOC  J710-(M-M 


Patent  Application  Availat)i«  for 
Licensing 

action:  Notice  of  availability. 

AGENCY:  U.S.  Army  Judge  Advocate 
General.  DoD. 

SUMMARY:  In  accordance  with  37  CFR 
404.6.  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
for  non-exclusive,  exclusive  or  partially 
exclusive  licensing.  This  patent  has 
been  as  signed  to  l^he  United  States  of 
America  as  represented  by  the  Secretary 
of  the  Army.  Washington.  DC 

U.S.  Patent  Application  SN  07/ 
982,446  filed  23  November  1992. 
"Rapidly  Deployable  Volume- 
Displacement  System  for  Restraining 
Movement  of  Objects." 

FOR  FURTHER  MFORMATKM  CONTACT: 

U.S.  Army  Armament.  Research, 
Development  and  Engineering  Center, 
ATTN:  SMCAR-GCL  (Edward 
Goldberg),  Picatinny  Arsenal.  New 
Jersey  07806-5000. 
Kenneth  L  Denton, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doc.  93-8898  Filed  4-15-93:  8:45  am] 
■UMQ  CODE  sn«-oa-H 


Department  of  the  Army 

Corps  of  Engineers 

Wetland  Delineator  Certification 
Program — ^Training 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  the  availability  of  training 
materials  developed  in  conjunction  with 
the  Corps  Wetland  Delineator 
Certification  Program  (WDCP).  The 
WDCP  is  being  developed  in  accordance 
with  section  307(e)  of  the  Water 
Resources  Development  Act  of  1990 
(WRDA  90),  as  previously  announced  in 
the  Federal  Register  December  30. 1992 
(57  FR  62312).  A  working  draft  of  the 
training  materials  will  be  available  this 
spring.  This  package  has  been 
develo]>ed  for  those  who  intend  to 
provide  wetland  delineation  training. 
The  Corps  intends  to  provide  a  list  of 
potential  sources  for  this  training  to 
individuals  who  wish  to  receive 
wetland  delineation  training  for  the 
WDCP.  If  you  want  to  be  on  this  list  of 
wetland  delineation  training  sources, 
contact  the  Wetlands  Research  and 
Technology  Center  of  the  Corps 
Waterways  Experiment  Station  (WES). 
This  list  will  be  provided  to  Corps 
districts  nationwide  for  dissemination 
to  the  public. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  draft  training 
materials,  and/or  to  be  included  on  the 
list  of  trainers  of  this  material,  contact 
the  WES.  Wetlands  Research  and 
Technology  Center.  3909  Halls  Ferry 
Road.  Vicksburg,  Mississippi  39180- 
6199.  (601)  634-4217.  FAX:  (601)  634- 
3664.  For  information  on  the  WDCP. 
contact  Ms.  Karen  Kochenbach.  Office 
of  the  Chief  of  Engineers.  Attn:  CECW- 
OR.  20  Massachusetts  Avenue  NW.. 
Washington.  DC  20314-1000.  (202)  272- 
0199. 

SUPPLEMENTARY  INFORMATION:  Section 
307(e)  of  WRDA  90  authorizes  the 
Secretary  of  the  Army  to  establish  a 
program  for  the  training  and 
certification  of  individuals  as  wetland 
delineators,  and  to  carry  out 
demonstration  projects  in  districts  of  the 
Corps.  The  WDCP  demonstration 
projects  began  March  1. 1993.  in  the 
States  of  Washington.  Maryland,  and 
Florida,  administered  by  the  Seattle. 
Baltimore,  and  Jacksonville  Districts, 
respectively.  For  information  on  the 
demonstration  project  in  the  State  of 
Washington,  contact  the  U.S.  Army 
Corps  of  Engineers,  Seattle  District. 
ATTN:  CENPS-EN-PL-ER.  P.O.  Box 


3755.  Seattle.  WA  98124-2255.  or  call 
Ms.  Kathy  Kunz.  (206)  764-3624;  in 
Maryland,  contact  the  U.S.  Army  Corps 
of  Engineers,  Baltimore  District,  ATTN: 
CENAB-OP-RX,  P.O.  Box  1715, 
Baltimore,  MD  21203-1715.  or  call  Mrs. 
Deborah  Nizer.  (410)  962-1843;  in 
Florida,  contact  the  U.S.  Army  Corps  of 
Engineers,  Jacksonville  District,  ATTN: 
CESAJ-RD.  P.O.  Box  4970.  Jacksonville, 
FL  32232-0019,  or  call  Mr.  Ron  Silver. 
(904)  232-2502.  Nationwide 
implementation  of  the  final  WDCP  is 
anticipated  to  begin  in  March  of  1994. 
at  which  time  the  demonstration 
projects  will  end.  The  Corps  intends  to 
issue  a  proposed  rule  on  the  WDCP 
prior  to  nationwide  implementation. 

Corps  certification  of  wetland 
delineators  indicates  that  an  individual 
has  successfully  demonstrated  the 
capability  to  perform  satisfactory 
wetland  delineations,  consistent  with 
the  1987  Corps  of  Engineers  Wetland 
Delineation  Manual  (Waterways 
Experiment  Station  Technical  Report  Y- 
87-1,  January.  1987)  (1987  Manual)  and 
supplemental  guidance.  Although 
certification  does  not  guarantee  that 
future  delineations  submitted  to  the 
Corps  by  certified  delineators  will  be 
approved,  delineations  performed  by 
certified  delineators  will  take  less  time 
for  the  Corps  to  verify.  The  Corps 
districts  will  exercise  final  decision- 
making authority  regarding  acceptance 
of  wetland  delineations  performed  by 
certified  delineators. 

Copies  of  the  1987  Manual  are 
available  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Attn:  Order  Department, 
Springfield.  Virginia  22171.  Document 
#ADA  176  734.  Copies  of  the 
supplemental  guidance  issued  by  the 
Corps  concerning  use  of  the  1987 
Manual,  which  includes  the  October  7. 
1991.  Questions  and  Answers,  and  the 
March  6, 1992.  Clarification  and 
Interpretation  memoranda,  may  be 
obtained  by  contacting  the  Regulatory 
Branch  of  your  local  Corps  district  or 
the  Office  of  the  Chief  of  Engineers, 
(202) 272-0199. 

Training  in  the  1987  Manual  will  be 
a  prerequisite  for  all  WDCP  applicants 
(i.e.,  individuals  who  apply  to  districts 
to  be  certified)  after  the  aemonstration 
projects  (i.e..  March  1994).  The 
prerequisite  training,  as  well  as  the 
requirement  that  all  training  be 
conducted  with  a  certified  delineator 
present,  is  waived  during  the 
demonstration  phase  of  the  WE)CP. 
Although  participation  in  the 
demonstration  projects  is  open  to  all.  it 
is  unlikely  that  individuals  lacking 
training  and  experience  in  the  1987 
Manual  will  be  able  to  demonstrate  that 
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they  meet  the  minimum  standards  to  be 
provisionally  certified  during  the 
demonstration  projects. 

In  order  to  meet  the  prerequisite  for 
training  in  the  future,  individuals  may 
prepare  during  the  demonstration 
proCTam  by  one  of  the  following  means: 

(Ij  Acquisition  of  a  provisional 
certification  from  the  Baltimore,  Seattle 
or  Jacksonville  Districts;  or 

(2)  Obtaining  training  in  Corps  1987 
Wetland  Delineation  Manual  based  on 
the  Corps  training  materials.  A 
certification  of  successful  completion  of 
this  training  will  be  issued  by  the 
training  source  and  required  by  the 
Corps. 

W  you  feel  you  have  had  appropriate 
training,  it  is  recommended  that  you 
take  advantage  of  the  waiver  during  the 
demonstration  projects  and  successfully 
complete  WDCP  provisional 
certification.  Once  the  WDCP  is 
implemented  nationwide,  no  exceptions 
or  equivalencies  to  the  training 
prerequisites,  nor  requests  of  that 
nature,  will  be  accepted. 

Approved: 
Fohn  P.  Elmore. 

Chief,  Operations,  Construction  and 
Readiness  Division,  Directorate  of  Civil 
Works. 

[FR  Doc.  93-8902  Filed  4-15-93;  8:45  am] 
HUJNQ  COOC  S710-»-« 


DEPARTMENT  OF  ENERGY 

Pittsburgh  Energy  Technology  Center; 
Noncompetitive  Financial  Assistance 
Award 

AGENCY:  Bartlesville  Project  Office  and 
the  Pittsburgh  Energy  Technology 
Center,  U.S.  Department  of  Energy. 
ACTION:  Acceptance  of  a  Determination 
of  Noncompetitive  Financial  Assistance 
award  with  the  Society  of  Petroleum 
Engineers. 


SUPPt.EMENTARY  INFORMATION: 

Grant  Number:  DE-FG22-93BC14877. 

Title  of  Research  Effort:  "Colloquium 
on  Petroleum  Engineering  Education." 

Awardee:  Society  on  Petroleum 
Engineering  Education. 

Term  of  Assistance  Effort:  Twelve  (12) 
months. 

Grant  Estimated  Total  Value:  $20,000. 

Objective:  Based  upon  the  authority  of 
10  CFR  600.07(b)(2)(i)  criteria  (B)  and 
(D).  the  objective  of  this  grant  is  to 
permit  the  Department  of  Energy  (DOE) 
Bartlesville  Project  Office  (BPO)  and  the 
Society  of  Petroleum  Engineers  to 
participate  in  funding  a  workshop  to 
consider  major  topics  relating  to  the 
changing  petroleum  industry, 
considered  by  teams  of  participmnts 
under  the  guidance  of  selected  group 
leaders.  The  colloquium  is  a  prime 
opportunity  for  DOE  to  see  that  the 
perspective  of  government  oil  recovery 
research  is  included  in  the  educational 
and  industrial  activities  that  train  and 
utilize  petroleum  engineers.  This 
includes  DOE's  recent  initiative  to 
enhance  the  petroleum  engineer's 
understanding  of  geological  and 
geophysical  aspects  of  reservoirs  as  a 
means  of  increasing  the  efficiency  of  oil 
and  gas  recovery  processes. 

Dated:  March  31, 1993. 
Dale  A.  Siciliano, 

Contracting  Officer 

|FR  Doc.  93-8969  Filed  4-15-93;  8:45  ami 

BtUJNQ  CODE  MS0-01-M 


SUMMARY:  The  Department  of  Energy 
(DOE),  Bartlesville  Project  Office 
announces  that  pursuant  to  10  CFR 
600.07(b)(2)(i)  criteria  (B)  and  (D),  it 
intends  make  a  noncompetitive 
financial  assistance  (grant)  award 
through  the  Pittsburgh  Energy 
Technology  Center  to  the  Society  of 
Petroleum  Engineers  for  a  research  effort 
entitled  "Colloquim  Petroleum 
Engineering  Education." 
ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940,  MS  921-118. 
Pittsburgh,  PA  15236. 
FOR  FURTHER  INFORMATION  CONTACT": 
Cynthia  Y.  Mitchell.  Contract  Specialist. 
(412) 892-4862. 


Federal  Energy  Regulatory 
Commission 

(Project  No.  250^-001,  Virginia] 

The  Potomac  Edison  Co.;  Availability 
of  Environmental  Assessment 

April  12. 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  Na 
486,  52  FR  47897).  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  subsequent  license  for 
the  existing  Shenandoah  Hydro  Station 
Project,  located  on  the  South  Fork 
Shenandoah  River  in  Page  County. 
Virginia,  in  the  town  of  Shenandoah, 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA.  the  Commission's  staff  has  analyzed 
the  existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project  would  not  constitute  a  major 
federal  action  that  would  significantly 


affect  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington,  DC  20426. 
Lois  D.  Cuhell, 
Secretary. 
IFR  Doc.  93-8917  Filed  4-T5-93;  8:45  am) 

BtUJNO  CODE  t717-01-M 


[Project  No.  2391-001  Vlrginie] 

The  Potomac  Edison  Co.;  Availability 
of  Environmental  Assessment 

April  12, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  subsequent  license  for 
the  existing  Warren  Hydro  Station 
Project,  located  on  the  Shenandoah 
River  in  Warren  County,  Virginia,  near 
the  town  of  Front  Royal,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA.  the 
Commission's  staff  has  analyzed  the 
existing  and  potential  future 
environmental  impacts  of  the  project 
and  has  concluded  that  approval  of  the 
project  would  not  constitute  a  major 
federal  action  that  would  significantly 
affect  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street.  NE.. 
Washington.  EX:  20426. 
Lois  D.  Cuhell, 
Secretary 
[FR  Doc.  93-8916  Filed  4-15-93;  8:45  am) 

BUXINC  CODE  f717-01-M 


[Docket  Not.  ST9^2455-000  ttirough 
ST93-2802-000] 

Iroquois  Gas  Trans.  System  LP.;  Self- 
Implementing  Transactions 

April  9,  1993. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  section  7  of  the  NGA 
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and  section  5  of  the  Outer  Continental 
Shelf  Lands  Act.i 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 
pipeline  to  an  interstate  pipeline  or  a 
local  distribution  company  served  by  an 


'  Notice  of  a  transaction  does  not  constitute  a 
datanninalion  thai  the  lenns  and  conditions  of  the 
proposed  service  will  be  approved  or  that  the 
noticed  Cling  is  in  compliance  with  the 
Commission's  regulations. 


interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §  284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations. 

A  "G-I"  indicates  transportation  by 
an  intrastate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §284.223  and  a  blanket 
certificate  issued  under  §284.221  of  the 
Commission's  regulations. 


A  "G-LT"  or  "G-LS"  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Commission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  the 
Commission's  regulations. 

A  "K"  indicates  transp>ortation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's 
regulations. 

A  "K-S"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lois  D.  Cashell, 
Secretary. 
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(FR  Doc.  93-6787  Filed  4-1S-93;  8:45  am) 
HUMQ  COM  nr-ei-M 

[Docket  No.  JD93-06881T  North  Daliot»^] 

North  Dakota;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

April  12. 1993. 

Take  notice  that  on  April  7, 1993.  the 
Oil  and  Gas  Division  of  the  North 
Dakota  hidustrial  Commission  (North 
Dakota),  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Winnipeg 
Formation,  underlying  certain  lands  in 
Williams  County,  North  Dakota, 
qualifles  as  a  ti^t  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  area  of  application 
consists  of  Section  22,  Township  156 
North,  Range  96  West. 

The  notice  of  determination  also 
contains  North  Dakota's  findings  that 
the  referenced  portion  of  the  Winnipeg 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cuhell, 
Secretary. 
[FR  Doc.  93-8920  Filed  4-1S-93: 8:45  am) 

BILUNO  COOE  f717-01-M 


[Project  No.  11100-002,  Idaho] 

Hammopd  Hydroelectric  Company; 
Surrender  of  Preliminary  Permit 

April  12, 1993. 

Take  notice  that  Hammond 
Hydroelectric  Company,  Permittee  for 
the  Hammond  Project  No.  11100,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  11100  was  issued  June  25, 
1991,  and  would  have  expired  May  31, 
1994.  The  project  would  have  b«en 
located  on  Challis  and  Bear  Creeks 
within  the  Challis  National  Forest  in 
Custer  County,  Idaho. 

The  Permittee  filed  the  request  on 
February  22, 1993,  and  the  preliminary 
permit  for  Project  No.  11100  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 


that  day  is  a  Saturday,  Sunday  or 

hoUday  as  described  in  18  CFR 

385.2007,  in  which  case  the  permit  shall 

remain  in  effect  through  the  first 

business  day  following  that  day.  New 

applications  involving  this  project  site, 

to  the  extent  provided  for  under  18  CFR 

part  4,  may  be  filed  on  the  next  business 

day. 

Lois  D.  CashflU, 

Secretary. 

[FR  Doc.  93-8918  Filed  4-15-93;  8:45  am) 

BHJJNG  COOE  (n7-0t-M 

[Project  No.  10880-001,  Idaho] 

Contractor's  Power  Group,  Inc.; 
Surrender  of  Preliminary  Permit 

April  12, 1993. 

Take  notice  that  Contractor's  Power 
Group,  Inc.,  Permittee  for  the  Ryegrass 
Project  No.  10880,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
10880  was  issued  June  28, 1990,  and 
would  have  expired  May  31, 1993.  The 
project  would  have  been  located  on  the 
Richfield  Canal  and  Big  Wood  River,  in 
Lincoln  and  Blaine  Counties,  Idaho. 

The  Permittee  filed  the  request  on 
April  7, 1993.  and  the  preliminary 
permit  for  Project  No.  10880  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Sunday  or 
hohday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D,  Cashell, 
Secretary. 

[FR  Doc.  93-8919  Filed  4-15-93;  8:45  am) 
HLUNQ  COOE  t717-01-M 

[Docket  No.  RP92-237-000] 

AiatMima-Tennessee  Natural  Gat 
Company;  Informal  Settlement 
Conference 

April  12, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  16, 1993,  at 
9  a.m.,  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington.  DC,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 


to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  20&- 
1602,  or  David  R.  Cain  at  (202)  208- 
0917. 

Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-8913  Filed  4-15-93;  8:45  am) 
BIOINQ  COOE  •717-01-M 

[Docket  No.  RP93-102-000] 

Columbia  Gas  Transmission 
Corporation  Proposed  Changes  In 
FERC  Gas  Tariff 

April  12. 1993. 

Take  notice  that  Columbia  Gas 
Transmission  Corpwiration  (Columbia) 
on  April  8, 1993,  tendered  tor  filing  the 
following  proposed  changes  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
to  be  effective  May  1, 1993: 

Primary  Tariff  Sheets 

Fifth  Revised  Sheet  No.  30B05 
Original  Sheet  No.  30B06 
Second  Revised  Sheet  No.  126 
First  Revised  Sheet  No.  177 
Original  Sheet  No.  178 

Alternate  Tariff  Sheets 

Alternate  Fifth  Revised  Sheet  No.  30BG5 
Alternate  Original  Sheet  No.  30B06 
Second  Revised  Sheet  No.  126 
.A  Iteraate  First  Revised  Sheet  No.  177 
Original  Sheet  No.  178 

Columbia  states  that  the  foregoing 
primary  and  ahemate  tariff  sheets  set 
forth  the  procedures  and  proposed 
allocation  factors  for  recovery  of  the 
rebilled  Order  94/473  cost.  By  this  filing 
Columbia  is  seeking  recovery  of  rebilled 
amounts  payable  to  panhandle  Eastern 
Pipe  Line  Corporation  (Panhandle) 
pursuant  to  a  settlement  approved  by 
the  Commission's  order  dated  February 
11, 1993.  in  Docket  Nos.  RP85-203-011, 
et  al.  Columbia  proposes  to  recover  the 
amoimts  over  a  twelve-month  period. 
The  primary  tariff  sheets  set  forth  the 
fixed  monthly  demand  surcharge  based 
on  the  as-billed  methodology,  i.e.,  for 
Panhandle  the  allocation  will  be  based 
upon  firm  sales  and  transportation 
entitlements  for  the  period  June  1, 1988 
through  May  31, 1989.  The  aiiemate 
tariff  sheets  set  forth  the  fixed  montlily 
demand  surcharge  based  on  hrm  sales 
and  converted  firm  transportation  at 
February  11, 1993,  the  date  of  ihe 
Commission's  order. 

Columbia  states  that  copies  of  the 
filing  are  being  mailed  by  Columbia  to 
all  jurisdictional  customers  and  state 
commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North 
Capitol  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  19, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia  s  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-8915  Filed  4-15-93;  8:45  am) 
MLUNO  COOe  t717-01-4l 


[Dock*!  No.  RP93-1 00-000] 

Dakota  Gasification  Company 
(Successor-in-interest  to  Great  Plains 
Gasification  Associates,  et  al.):  Motion 
Requesting  Initiation  of  Proceeding 

April  12, 1993. 

Take  notice  that  on  April  5, 1993,  the 
Wisconsin  Distributor  Group  (WDG), 
Michigan  Consolidated  Gas  Company 
(MichCon)  and  Michigan  Gas  Utilities 
(MGU)  (collectively  WDG  et  al.)  filed  a 
motion  requesting  initiation  of  a 
proceeding  under  Opinion  No.  119  and 
issuance  of  a  cease  and  desist  order.  The 
WDG  et  al,  state  that  this  motion  is 
being  filed  pursuant  to  the  express 
provision  in  Opinion  No.  119  that  any 
party  has  the  opportunity  to  challenge 
the  calculation  of  the  rate  under  the 
pricing  formula  approved  by  the 
Commission  in  Opinion  No.  119  for  the 
cost  of  synthetic  coal  gas  sold  by  Dakota 
Gasification  Company  (Dakota), 
successor>in-interest  to  Great  Plains 
Gasification  Associates,  to  the  pipelines 
purchasing  the  Dakota  gas. 

By  its  Motion,  the  WDG  et  al.  request 
that  the  Commission  immediately 
initiate  a  proceeding  to  determine  that 
(1)  the  price  of  synthetic  coal  gas  that 
Dakota  charges  ANR  Pipeline  Company 
(ANR)  is  contrary  to  the  intent,  spirit 
and  express  terms  of  Opinion  No.  119 
as  the  price  is  in  the  order  of  two  times 
the  prevailing  market  price  for  natural 
gas,  and  (2)  the  price  permitted  to  be 
charged  by  ANR  to  its  customers  can  be 
no  more  than  the  prevailing  market 
price  of  domestic  natural  gas  at  the 
wellhead,  consistent  with  the  ratepayer 
protections  embodied  in  Opinion  No. 


119.  The  WDG  et  al.  ftirther  request  that 
the  Commission  order  (1)  Dakota 
immediately  to  cease  and  desist 
charging  to  ANR  prices  for  synthetic 
coal  gas  higher  than  the  prevailing 
market  prices  that  ANR's  customers 
otherwise  pay  for  natural  gas  in  the 
field,  and  (2)  ANR  immediately  to  cease 
and  desist  billing  to  its  customers  any 
costs  of  Dakota  synthetic  coal  gas  above 
the  cost  that  ANR's  ratepayers  otherwise 
pay  to  purchase  natural  gas  in  the  field. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  May  3, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc.  93-8910  Filed  4-15-93:  8:45  amj 

BaXJNQ  CODE  ITir-OI-M 


National  proposes  an  effective  date  of 
May  1, 1993  for  this  waiver,  to  coincide 
with  National's  requested  effective  date 
for  its  March  18. 1993  Order  No.  636 
compliance  filing  in  Docket  No.  RS92- 
21-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20428,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  19, 1993.  ProtesU  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cuhell, 
Secretary. 
IFR  Doc,  93-8914  Filed  4-15-93;  8:45  am) 

BiUJNO  CODE  C717-01-M 


[Docket  No.  RP93-101-000] 

National  Fuel  Gas  Supply  Corporation; 
Petition  To  Waive  Tariff  Provision 

April  12, 1993. 

Take  notice  that  on  April  7, 1993 
National  Fuel  Gas  Supply  Corporation 
("National")  filed  a  Petition  For  Waiver 
of  Certain  Part  284  Reporting 
Requirements.  National  states  that  its 
Petition  for  Waiver  seeks  the  same 
waivers  of  reporting  requirements 
granted  by  the  Commission  in 
Tennessee  Gas  Pipeline  Company.  62 
FERC 1  61,250  (3/16/93).  Specifically, 
National  requests  a  waiver  of: 

18  CFR  284. 106  (a),  (b),  (c).  (d)  and  (g).  18 
CFR  284.222  and  18  CFR  284.223  (d),  (e)  and 
If)  to  the  extent  necessary  to  allow  National 
to  implement  non-permanent  capacity 
release  transactions  on  National's  system 
without  the  necessity  of  filing  initial  reports, 
subsequent  reports,  annual  reports, 
notifications  of  termination,  and  storage 
reports  reflecting  such  capacity  release 
transactions;  and 

18  CFR  284. 106(a)(3)(iv).  to  the  extent 
necessary  to  allow  National  to  add  or  delete 
receipt  and  delivery  points  without  the 
necessity  to  file  subsequent  reports  under  18 
CFR  284.106(b). 


[Docket  No.  CP93-288-000] 

Natural  Gas  Pipeline  Company  of 
America;  Request  Under  Blanket 
Authorization 

April  12. 1993. 

Take  notice  that  on  April  7. 1993, 
Natural  Gas  Pipefine  Company  of 
America  (Natural)  701  East  22nd  Street. 
Lombard,  Illinois  60148.  filed  in  Docket 
No.  CP93-288-000  a  request  pursuant  to 
sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  three  delivery 
taps  located  in  Cook  County,  Illinois  on 
Natural's  Crawford  Line  and  one 
delivery  tap  located  in  DuPage  County, 
Illinois  on  Natural's  Volo  Line,  all  as 
more  fully  set  forth  in  the  application 
on  file  with  the  Commission, 

Natural  states  that  Northern  Illinois 
Gas  Company  (NIGAS)  is  the  customer 
attached  to  these  four  delivery  points, 
and  it  supports  their  abandonment. 
Natural  also  states  that  there  have  been 
no  deliveries  at  any  of  these  points  for 
a  number  of  years. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
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Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Loi>  D.  CMhell, 
Secretary. 

|FR  Doc.  93-6912  Filed  4-15-93;  8:45  am] 
BHJJNQ  cooc  •nr-oi-M 


[Docket  No.  CP93-289-000] 

Southern  Natural  Gas  Company; 
Request  Under  Blanket  Authorization 

April  12. 1993. 

Take  notice  that  on  April  7, 1993, 
Southern  Natural  Gas  Company 
(Southern),  Post  Office  Box  2563. 
Birmingham.  Alabama  35202-2563, 
filed  in  Docket  No.  CP92-289-000  a 
request  pursuant  to  section  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  two  farm  taps 
located  in  Mississippi  and  Alabama, 
under  Southern's  blanket  certificate 
issued  in  Docket  No.  CP82-406-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Southern  proposes  to  abandon  the 
Bishop  Farm  Tap  on  its  South  Main 
Lines  in  Smith  County,  Mississippi, 
because  the  right-of-way  grantor  for 
whom  service  was  intended  never 
constructed  connecting  facilities  to 
receive  gas.  Southern  proposes  to 
abandon  the  Dr.  Cales  Farm  Tap  on  its 
Bessemer  Calera  Line  in  Jefferson 
County,  Alabama,  because  the  Gas 
Board  of  the  City  of  Pleasant  Grove, 
which  served  the  customer,  has  been 
acquired  by  Alabama  Gas  Corporation 
(Alagasco),  which  will  serve  the 
customer  through  another  existing 
delivery  point.  It  is  stated  that  no 
customers  will  lose  service  as  a  result  of 
the  proposed  abandonment.  It  is 
asserted  that  the  one  customer  being 
served  through  the  subject  facilities  has 
requested  the  abandonment.  It  is  further 
asserted  that  Alagasco's  contract 
demand  would  not  be  affected  by  the 
abandonment. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 


of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed, 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  piusuant  to  section  7  of 
the  Natiual  Gas  Act. 
Lois  D.  Casiuill, 
Secretary. 

(FR  Doc  93-8911  Filed  4-15-93;  8:45  am] 
BH.UNO  cooe  trir-ai-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[En-fRL-4598-6] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  29, 1993  Through  April 
2, 1993  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  AT 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1992  (57  FR  12499). 

Draft  EISs 

EHPNo.  D-BIM-K60009-CA 

Rating  E02.  Hidden  Valley  Resources 
Residuals  Repository,  Construction  and 
Operation,  Right-of-Way  Grants  and 
Conditional  Use  Permit,  San  Bernardino 
County,  CA. 

SUMMARY:  EPA  expressed 
environmental  objections  based  on 
potential  impacts  to  air  and  water 
quality  and  to  wilderness  values.  EPA 
recommended  that  the  BLM  and  San 
Bernardino  County  deny  the  proposed 
project.  EPA  requested  more 
information  in  the  FEIS  on  groundwater 
monitoring,  corrective  action,  wetlands, 
biological  resources,  geology  and 
hydrogeology. 

ERP  No.  DS-FHW-K40183-CA 

Rating  E02.  Eastern  Transportation 
Corridor  (ETC),  Construction,  Updated 
Information,  CA-231  between  the 
Riverside  (CA-01)  and  Santa  Ana 


Freeways  (1-5),  Funding  and  Section 
404  Permit,  Orange  County,  CA. 

SUMMARY:  EPA  expressed 
environmental  objections  and  foimd  the 
DSEIS  to  be  largely  unchanged  from  the 
DEIS,  which  was  also  rated 
Environmental  Objections.  The  DSEIS 
offers  additional  mitigation  for  imftacts 
to  biological  resoiut»s,  however,  most 
of  EPA's  original  objections  still  need  to 
be  addressed.  The  DSEIS  does  not 
demonstrate  that  the  project  purpose  of 
reducing  traffic  congestion  and  air 
emissions  will  be  met.  The  DSEIS 
appears  to  underestimate  adverse  air 
quality  impacts  and  does  not  offer 
mitigation  for  exceedances  predicted  in 
a  nonattainment  area. 

ERP  No.  D^IBR-G32021-NM 

Rating  EC2,  Rio  Grande- Velarde  to 
Caballo  Dam,  Operation  and 
Maintenance,  Information  on  River 
Maintenance  Program,  Rio  Grande  and 
Middle  Rio  Grande  Project,  Elephant 
Butte  Reservoir,  MN. 

Summary:  EPA  requested  that 
additional  information  be  provided  in 
the  Final  EIS  on  the  implementation  of 
mitigation  measures. 

Final  EISs 

ERP  No.  F-AFS-K65142-CA 

Southbranch  Resource  Management 
Project,  Harvest  Timber,  Road  Closures 
and  Developing  Water  Storage  Facilities, 
Peavine  Compartment,  Tahoe  National 
Forest.  Foresthill  Ranger  District,  Placer 
County,  CA. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  Agency. 

ERP  No.  F-NOA-D90015-DE 

Delaware  National  Estuarine  Research 
Reserve  Management  Plan,  St.  Jones 
River  and  Blackbird  Creek  Designation 
Sites,  Implementation  and  Funding, 
Kent  and  New  Castle  Counties,  DE. 

Summary:  EPA  expressed  no 
objections  to  the  project,  it  does  offer 
numerous  pollution  prevention 
opportunities  to  be  considered  in 
developing  the  reserve. 

ERP  No.  F-SCS-^6153-IN 

Muddy  Fork  of  Silver  Creek 
Watershed,  Flood  Prevention  and 
Watershed  Protection,  Funding  and  COE 
404  Permit,  Clark,  Floyd  and 
Washington  Counties,  IN. 

Summary:  EPA  continued  to  have 
environmental  objections  with  the 
proposed  project  due  to  the  altering  of 
the  hydrology  of  the  floodplain  by  the 
stream  channelling.  Another  concern 
was  the  lack  of  adequate  mitigation  for 


advene  iaapacts  to  the  endangered 
Indiana  bat  and  the  gray  bet 

ERP  No.  F-SFW-K90026-CA 

Tijuana  Estuary  Ti<kl  Restoratifm 
Project,  Implementation,  Tijuana  Rivo- 
Nati<Hial  Estuarine  Research  Resoire, 
Secticm  10  and  404  Permits  and  Special 
Use  Permit  San  Diego  Couotr.  CA. 

Summary:  Review  of  the  Pmal  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  Agency. 

ERP  No.  FS-COE-E36035-\fS 

Uppo-  Steele  Bayou  Flood  Control 
Plan.  Updated  Information  for  Proposed 
Changes  to  the  Unconstnicted  Portion  of 
the  Project.  Boliv«r.  Washington  and 
Greenville  Countiee,  MS. 

Summary:  EPA's  concerns  regarding 
follow-up  monitoring  and  necessary 
future  management  of  mitigation 
properties  acquired  for  the  losses 
attendant  to  this  project  was  addressed. 

Dated:  April  13, 1993. 
Ridiard  E.  Sanderson, 
Director.  Office  (^Federal  Activities. 
IFR  Doc  33-8983  Filed  4-15-93;  8  45  am] 

BIUJNO  COM 
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[ER-FRL-4S98-5] 

Envfronmental  Impact  Statements; 
AvailabRHy 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Infrmnation  (202) 
260-5076  or  (202)  260-5075.  Weekly 
Receipts  of  Environmental  Impact 
Statements  Filed  April  5. 1993  through 
April  9, 1993  Pursuant  to  40  CFR 
1506.9. 

EIS  No.  930117.  Draft  EIS.  FHW.  OK. 
Poteau  Bypass  Corridor.  Construction. 
US  59/US  271  junction  4.5  Niiles  to 
the  US  59/OK  112  junction.  Funding 
and  COE  Section  404  Permit,  Qty  of 
Poteau,  LeFlore  County.  OK.  Due: 
June  1, 1993,  Contact:  Bruce  Lind 
(405)  231-4725. 

EIS  No.  930118,  Draft  EIS.  FHW,  AZ. 
Price  Freeway  (Loop  101)  Corridor, 
Constniction,  Price  Road  between  the 
Superstition  Freeway  to  Pecos  Road. 
Funding  and  Right-of-Way 
Acquisition,  Maricopa  County.  AZ. 
Due:  June  1,  1993,  Contact:  Ken  Davis 
(602)  379-3646. 

EIS  No.  930119,  Draft  EIS.  AFS.  OR. 
Paw  Timber  Sale,  Harvest  Timber  and 
Road  Construction,  Implementation. 
Umpqua  National  Forest,  Diamond 
Lake  Ranger  District.  Douglas  Count)) 
OR.  Due:  June  1. 1993,  Contact:  Rick 
Abbott  (503)  498-2531. 

EIS  No.  930120.  Draft  EIS,  FHW.  MN. 
Mankato  South  Route  (Bhie  Earth 


CS^ Ji  90)  Roadway,  Coostraction. 
TH  169/TH  60  on  the  west  to  TH  83. 
Funding.  Right-of-Way  and  COE 
Section  404  Permits,  Minnesota,  Le 
Sueur  and  Blue  Earth  Rivers.  Blue 
Earth  County,  MN.  Due:  June  1. 1993. 
Contact:  James  McCarthy  (612)  290- 
3241. 

EIS  No.  930121.  Draft  EIS,  AFS.  MT. 
Tokn  Creek  Timber  Sale,  Harvest 
Timber  and  Road  Qmstruction.  Tolan 
Creek,  Bitterroot  National  Forest,  Sula 
Ranger  District,  Ravalli  County,  MT, 
Due:  June  15, 1993,  Contact:  David  M. 
Campbell  (406)  821-3201. 

EIS  No.  930122,  Draft  EIS.  AFS.  OR, 
Oregon  Dunes  National  Recreation 
Area.  Amend  to  Land  and  Resource 
Management  Plan.  Suislaw  National 
Forest,  Coos,  Douglas  and  Lane 
Counties.  C^  Due:  July  15>  1993. 
Contact:  James  R.  Furnish  (503)  750- 
7000. 

HS  No.  930123.  Draft  EIS.  COE.  TX. 
NM.  Roving  Sands  Joint  Training 
Exercise  Program  and  White  Sands 
Missile  Range,  Implementation,  11th 
Air  Defense  Artillery  Brigade.  Site 
Specific,  Fort  Bliss,  El  Paso  County. 
TX  and  Otero  and  Dona  Ana  Counties, 
NM,  Due:  June  1, 1993,  Contact:  Arver 
Ferguson,  Jr.  (817)  334-3246. 

Dated:  April  13. 1993. 
Richard  E.  Sanderson, 

Director,  Offxe  of  Federal  Activitiea. 

|FR  Doc.  93-8984  Filed  4-15-93;  8:45  am] 

BIUJNO  COOC( 


DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agenqr  for  Toxic  Sutistances  and 
Disease  Registry  (ATSDR) 

[ATSOn-64] 

Availability  of  Final  Toxicological 
Profilas;  Corraction 

A  notice  announcing  the  availability 
of  the  final  versions  of  28  of  the  30 
toxicological  profiles  in  the  fourth  set  of 
ATSDR's  final  toxicological  profiles  was 
published  in  the  Federal  Register  on 
March  26, 1993,  (58  FR  16410).  This 
notice  is  corrected  as  follows: 

On  page  16410,  in  the  third  column, 
in  the  twelfth  line  of  the  last  paragraph. 
"5258"  should  read  "5285." 

On  the  same  page,  in  the  third 
colimm.  in  the  fourteenth  line  of  the  last 
paragraph,  "1-800-336-4700"  should 
read  "1-800-553-6847." 

On  the  same  page,  in  the  table,  in  the 
eleventh  line  under  the  heading  NTIS 
Order  No..  "Pa'93/1 10752/ AS"  should 
read  "PB/93/1 10732/ AS"  far 
Toxicological  Profile  no.  11.  Cresots. 


Dated:  April  12. 1903. 

WaltarR.DMdla, 

Deputy  Administrator,  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Certified  To  Be  a  True  Ojpy  of  the 
Original. 

Carolyn  WUbum, 

Certifying  Officer. 

(FR  Doc.  93-8924  Fllod  4-15-93;  8:45  am) 
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CDC  Advisory  Commlttae  on  tti« 
Prevention  of  HIV  Infection  (COC 
ACPHI):  Sut>committea  on  Improving 
Public  Understanding  of  the  HIV 
Epidemic:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
meeting. 

Name:  CDC  ACPHI  Subcommittee  on 
Improving  Public  Understanding  of  the  HIV 
Epidemic. 

Times  and  Dates:  10  ajn.-7  p.m..  May  4, 
1993.  8  a.m.-4p.m..  May  5, 1993. 

Place:  CDC,  Executive  Park  Facility,  26 
Executive  Park  Drive,  Conference  Room  A, 
Atlanta,  Georgia  30329. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  initial  meeting  of  this 
subcommittee  will  provide  subcommittee 
members  with  an  orientation  to  the  task  and 
a  comprehensive  overview  of  CDC's 
progranu  to  improve  public  understanding 
about  HTV/AIDS. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Connie  Granoff,  Committee  Assistant. 
Office  of  the  Associate  Director  for  HTV/ 
AIDS.  CDC,  1600  Clifton  Road,  NE, 
Mailstop  E-40,  Atlanta,  Georgia  30333, 
telephone  404/639-2918. 

Dated:  April  12, 1993. 
Elvin  Hilyer. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-8928  Filed  4-15-93;  845  am) 
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COC  Advisory  Committee  on  the 
Prevention  of  HIV  Infection  (COC 
ACPHI):  Subconwnittea  on  Preventing 
Risk  Behaviors  Among  School 
Students:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463).  the  Centers  for  Disease 
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Control  and  Prevention  (CDC) 
announces  the  following  sut>comniittee 
meeting. 

Name:  CDC  ACPHI  Subcommittee  on 
Preventing  Risk  Behaviors  Among  School 
Students. 

Time  and  Dates:  8:30  a.m.-5  p.m..  May  3- 
4  1S93. 

Place:  Embassy  Suites  Hotel-Atlanta 
Airport.  4700  Southport  Road.  College  Park, 
Georgia  30349. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  initial  meeting  of  this 
subcommittee  will  provide  subcommittee 
msmbers  with  a  brief  overview  of  all  CDC 
school  health  activities  related  to  HIV 
prevention.  The  subcommittee  will  begin 
planning  for  the  more  in-depth  review  of 
these  activities. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Connie  Granoff,  Committee  Assistant, 
Office  of  the  Associate  Director  for  HIV/ 
AIDS,  CDC,  1600  Clifton  Road,  NE, 
Mailstop  E-40,  Atlanta.  Georgia  30333, 
telephone  404/639-2918. 

Dated:  April  12, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-8929  Filed  4-15-93;  8:45  am) 
BiLUNG  cooe  4iao-is-H 


Idaho  National  Engineering  Laboratory 
Environmental  Dose  Reconstruction 
Project:  Public  Meetings 

The  National  Center  for  Environmental 
Health  {NCEHI.  Centers  for  Disease  Control 
and  Prevention  (CDC),  announces  the 
following  meetings. 

Name:  Idaho  National  Engineering 
Laboratory  Environmental  Dose 
Reconstruction  Project. 

Date:  Monday.  May  3, 1993. 

Time:  7  p.m..-9  p.m. 

Place:  Owyhee  Plaza  Hotel.  1109  Main 
Street.  Boise,  Idaho  83702. 

Date:  Tuesday.  May  4, 1993. 

Time:  7  p.m  --9  p.m. 

Place:  Best  Western  Burley  Inn,  800  N. 
Overland  Avenue.  Burley,  Idaho  63318. 

Date:  Wednesday,  May  5, 1993. 

Time:  7  p.m.-9  p.m. 

Place:  Arco  Council  Chambers,  140  S. 
Capital.  Arco.  Idaho  83405. 

Status:  Open  to  the  public  for  observation 
and  comment,  limited  only  by  space 
available.  The  meeting  rooms  accommodate 
approximately  100  people. 

Purpose:  Under  a  Memorandum  of 
Understanding  with  the  Department  of 
Energy  (DOE),  the  Department  of  Health  and 
Human  Services  has  been  given  the 
resfwnsibihty  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  In  the  vicinity  of 
DOE  fecilities  and  other  persons  potentially 


exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
An  initial  step  in  an  analytic  epidemiologic 
study  for  persons  living  offsite  of  a  given 
DOE  facility  is  the  reconstruction  of  radiation 
doses  due  to  releases  from  that  facility.  CDC 
is  beginning  such  an  environmental  dose 
reconstruction  for  DOE's  Idaho  National 
Engineering  Laboratory  near  Idaho  Falls, 
Idaho.  A  contractor  has  been  selected  to 
begin  gathering  the  data  necessary  to  perform 
the  dose  reconstruction  and  to  provide  for 
logistics  of  public  involvement  in  this 
project.  The  purpose  of  these  public  meetings 
is  to:  (1)  Demonstrate  how  the  computer 
database  is  used  to  compile  all  the  relevant 
information;  (2)  provide  the  public  an 
opportunity  to  review  actual  records  that 
have  been  entered  into  the  database;  and  (3) 
solicit  any  additional  conmients  from  the 
public  regarding  the  Environmental  Dose 
Reconstruction  Project. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Leeann  Sewell,  Radiation  Studies 
Branch,  Chvision  of  Environmental 
Hazards  and  Health  Effects,  NCEH,  CDC. 
4770  Buford  Highwray,  NE,  (F-35), 
Atlanta,  Georgia.  30341-3724.  telephone 
404/488-7040. 

Dated:  April  12, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(FR  Doc.  93-8930  Filed  4-15-93;  8:45  am] 
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Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  tJie  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Neurological  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 

Date,  time,  and  place.  June  11, 1993. 
8  a.m..  rm.  100. 1390  Piccard  !>., 
Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  8  a.m.  to  10 
a.m.;  open  public  hearing,  10  a.m.  to  11 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 


discussion,  11  a.m.  to  1  p.m.;  Robert  F. 
Munzner,  Center  for  Devices  and 
Radiological  Health  (HFZ-450),  Food 
and  Drug  Administration,  1390  Piccard 
Dr.,  Rockville,  MD  20850,  301-427- 
1044. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  present 
data,  evidence,  or  arguments  must 
provide  this  material  to  the  contact 
person  before  April  30,  1993,  and 
should  include  the  names  and  addresses 
of  proposed  participants,  and  an 
indication  of  the  approximate  time 
required  for  any  oral  presentation. 

Open  committee  discussion.  The 
committee  will  consider  data  pertaining 
to  intracranial  balloon  embolization 
devices  and  make  recommendations  to 
the  agency  concerning  the  adequacy  of 
this  data  as  valid  scientific  evidence. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  fotir 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  annoimced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  imless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  t>e  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
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othnrwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Ftderal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meetLog. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(Hri-35),  Food  and  Drug 
Administration,  rm.  12A-16,  56C0 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  tie 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hounB  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requesteci  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meetjing. 

This  notice  is  issued  under  section 
10(a)(1)  »nd  (2)  of  the  Federal  Advisory 
Committjee  Act  (5  U.S.C.  app.  2),  and 
FDAs  -ejqulations  (21  CFR  part  14)  on 
advisory!  committees. 

Dated.  Apnl  12, 1993. 
)«ne  E.  Hmmtj, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  9J-a993  Filed  4-15-93;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Final  Funding  Priority  and  Special 
Considerations  for  Grants  for  Geriatric 
Education  Centers 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 


final  funding  priority  and  special 
considerations  for  Sscal  year  (FY)  1993. 
Grants  for  Geriatric  Education  Centers 
under  the  authority  of  section  777(a)  of 
the  Public  Health  Service  Act,  as 
amended  by  the  Health  Profassions 
Education  Extension  Ammidments  of 
1992,  Pub.  L  102-408,  dated  October 
13. 1992. 

This  program  was  announced  in  the 
Federal  Remoter  at  57  FR  58509  on 
December  10, 1992.  The  announcement 
included  a  proposed  funding  priority 
and  two  proposed  special 
considerations.  A  comment  period  of  30 
days  was  established  to  allow  public 
comment  concerning  the  proposed 
funding  priority  and  proposed  special 
considerations.  No  comments  were 
received.  The  final  funding  priority  and 
special  considerations  remain  as 
proposed. 

Final  Funding  Priority 

A  funding  priority  will  be  given  to 
applications  that  demonstrate  linkages 
for  the  purpose  of  training  educators  or 
practitioners  who  serve  minority  or  low- 
income  elderly.  Eligible  training  sites 
include  Area  Health  Education  Centers, 
community  and  migrant  health  centers, 
community  mental  health  centers. 
Native  American  clinics.  Native 
Hawaiian  clinics,  state  or  local  health 
departments,  public  health  clinics,  rural 
hospitals  and  clinics,  and  home  health 
agencies  and  long-term  care  facilities 
that  accept  Medicaid  patients.  This 
priority  is  consistent  with  a  HRSA 
strategy  to  improve  the  geriatric 
expertise  of  health  professionals  who 
serve  minority  and  low-income  elders  at 
risk  of  poor  health  outcomes. 

Applicants  must  identify  the  training 
facihty  to  be  utilized,  the  number  and 
type  of  trainees,  and  the  nature  and 
length  of  the  training  experience.  A 
letter  of  agreement  that  demonstrates  an 
understanding  of  and  commitment  to 
the  proposed  training  activity  must  be 
included  for  each  focilicy. 

Final  Special  Cousiderations 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
educators  and  practitioners  from 
underserved  areas,  for  example,  rural 
areas.  This  special  consideration  is 
intended  to  foster  improved  geriatric 
health  care  in  rural  and  other 
underserved  areas  because  health 
professionals  who  come  from  such  areas 
are  more  likely  to  return  there  upon 
completion  of  training  to  teach  and 
provide  needed  health  services. 

Special  consideration  will  also  be 
given  to  programs  that  provide  training 
and  continuing  education  to  health  care 
professionals  (including  allied  health 


professionals)  in  the  deUvery  of  health 
and  long-term  care  services  to  persons 
with  Alzheimer's  disease.  Alzheimer's 
disease  represents  one  of  the  most 
significant  medical  and  social  problems 
of  aging.  This  special  consideration 
encourages  activities  designed  to 
improve  the  qualifications  of  health  care 
professionals  who  work  directly  with 
Alzheimer's  Disease  patients  and 
fa-Tiilies,  and  who  oversea  the  care 
provided  by  formal  and  informal 
caregivers. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Ms.  Anne  Kahl.  Geriatric  Initiatives 

Branch,  Division  of  Associated, 

Dental,  and  Public  Health  Professions, 

Bureau  of  Health  Professions,  Health 

Resources  and  Services 

Administration,  Parklawn  Building. 

Room  8-103.  5600  Fishers  Lane, 

Rockville,  Maryland  20857, 

Telephone:  (301)  443-6887. 

This  program.  Grants  for  Geriatric 
Education  Centers,  is  listed  at  93.969  in 
the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  throuj;h  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  April  12.1993. 
Robert  G.  Harmaii, 
Administrator 

IFR  Doc.  93-8995  Piled  4-15-93;  8:45  ami 
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Availability  of  Funds  for  Grants  To 
Provide  Outpatient  Eariy  Intervention 
Services  With  Respect  to  HtV  Disease 

AGENCY:  Health  Resources  and  Services 

Administration. 

ACT!ON:  Second  correction  notice. 

In  notice  document  93-5954 
beginning  on  page  14216  in  the  issue  of 
Tuesday.  March  16.  1993,  and 
subsequent  correction  notice  dorument 
93-7515.  pubUshed  on  April  1. 1993, 
application  deadline  dates  for  bulb 
competing  and  noncompeting 
continuation  grants  with  September  30 
budget  start  dates  as  well  as 
applications  for  new  grants  must  be 
received  by  the  appropriata  RGMO  by 
June  18, 1993 

There  are  no  other  changes  to  this 
notice. 

Dated:  April  12.  1993. 
Robert  G.  Harmon,  MJ).,  MJP.H., 

Administrator. 

[FR  Doc.  93-8940  Filed  4-1S-93;  8:45  am] 
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National  Institutes  of  HeaHh 

John  E.  Fogarty  International  Center 
for  Advanced  Study  In  the  Health 
Sciences;  Meeting  of  the  Fogarty 
International  Center  Advisory  Board 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  twenty- 
fourth  meeting  of  the  Fogarty 
International  Center  (FIC)  Advisory 
Board.  May  25, 1993.  in  the  Lawton 
Chiles  International  House  (Building 
16).  at  the  National  Institutes  of  Health. 

The  meeting  will  be  open  to  the 
pubhc  from  8:30  a.m.  to  2  p.m.  The 
morning  agenda  will  include  a  report  by 
the  Director,  FIC;  discussion  of  the 
President's  FY  1994  budget  for  the  FIC: 
status  report  of  NIK  p)articipation  in  the 
Human  Frontier  Science  Program;  and  a 
report  on  FIC's  Sub-Saharan  African 
initiative. 

The  afternoon  agenda  will  be  a  report 
on  the  development  of  FIC's  long-range 
plan. 

In  accordance  with  the  provisions  of 
sees.  552b(c)(4)  and  552b{c)(6).  title  5, 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  the  meeting  will  be  closed  to  the 
pubhc  from  2:30  p.m.  to  adjournment 
for  the  review  of  applications  for 
International  Research  Fellowships, 
Senior  International  Fellowships, 
Fogarty  International  Research 
Collaboration  Awards.  International 
Cooperative  Biodiversity  Groups, 
nominations  for  Scholars-in-Residence 
award,  and  proposals  for  Scholars 
Conferences. 

Myra  Halem  Committee  Management 
Assistant,  Fogarty  International  Center. 
Building  31.  room  B2C08.  National 
Institutes  of  Health,  Belhesda,  Maryland 
20892  (301-496-1491),  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request. 

Dr.  Coralie  Farlee,  Assistant  Director 
for  International  Legislation  and 
Advisory  Activities,  Fogarty 
International  Center  (Executive 
Secretary),  Building  31,  room  B2C08, 
telephone  301-496-1491,  will  provide 
substantive  prora-am  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Halem  at  least  2  weeks  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.989,  Senior  International 
Award  Program,  and  93.934  Fogarty 
International  Research  Collaboration  Award) 

Dated:  April  1, 1993. 
Susan  K.  Feldmon, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  93-8982  Filed  4-15-93;  8:45  am) 

BiUMG  CODE  4140-01-H 


National  Institute  on  Aging;  Meeting  of 
the  Board  of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  ScientiBc  Counselors, 
National  Institute  on  Aging,  May  10-11, 
1993,  to  be  held  at  the  Gerontology 
Research  Center,  Baltimore,  Maryland. 
The  meeting  will  be  open  to  the  public 
on  Monday,  May  10  from  9  a.m.  until 
12  noon,  and  from  1:30  until  5:30  p.m. 
and  again  on  Tuesday,  May  11,  from  9 
to  11  a.m.  and  from  12:30  until  3:30 
p.m.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 
May  10  from  12  noon  to  1;30  p.m.,  and 
from  5  p.m.  until  recess.  On  May  11,  the 
meeting  will  be  closed  from  11  a.m. 
until  12:30  p.m..  and  from  330  p.m. 
until  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institute  on  Aging,  NIH, 
including  consideration  of  personnel 
qualiHcations  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would 
constitute  clearly  unwarranted  invasion 
of  personal  privacy. 

Ms.  June  C.  McCann,  Committee 
Management  Officer,  NIA,  Gateway 
Building,  7201  Wisconsin  Avenue,  room 
2C218.  National  Institutes  of  Health, 
BeLhesda,  Maryland  20892,  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Dr.  George  R.  Martin,  Scientific 
Director.  NIA.  Gerontology  Research 
Center.  4940  Eastern  Avenue,  Baltimore, 
Maryland  21224,  will  furnish 
substantive  program  information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research. 
National  Institutes  of  Health) 

Dated:  April  2, 1993. 
Susan  K.  Feidman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-8978  Filed  4-15-93;  8:45  am) 
BIUING  CODE  4140-01-M 


National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 


the  following  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  title  5. 
U.S.C.  and  sec.  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
apphcations  and/or  proposals  and  the 
discussions  could  reveal  confidential    • 
trade  secrets  or  commercial  property 
such  a  patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Name  of  Panel:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel 
Date  of  Meeting:  May  12, 1993 
Time  of  Meeting:  8  a.m.  imtil 

adjournment 
Place  of  Meeting:  Bethesda  Hyatt,  One 

Metro  Center,  Bethesda  MD 
Agenda:  Review  of  proposals  received 
in  response  to  RFP-NIH-NIDCD-DC- 
93-01,  Hereditary  Hearing 
Impairment  Resource  Registry 
Contact  Person:  Dr.  Marilyn  Semmes, 
Scientific  Review  Administrator, 
NIDCD/SRB,  Executive  Plaza  South, 
room  400B,  Bethesda,  Maryland 
20892,  (301)  496-8683. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  April  1.1993. 
Susan  K.  Feidman. 
Committee  Management  Officer,  NIH. 

This  is  certified  to  l>e  a  true  copy. 

[FR  Doc.  93-8979  Filed  4-15-93;  8:45  am) 
BILLINO  CODE  4140-01-M 


National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases; 
Meeting  of  Subcommittee  B  of  the 
Diabetes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
Subcommittee  B  of  the  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Grants  Review  Committee,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  on  May  27- 
28, 1993,  at  the  Embassy  Suites  Hotel, 
Chevy  Chase  PaviUion,  4300  Military 
Road,  NW.,  Washington,  DC  20015.  This 
meeting  will  be  open  to  the  public  on 
May  27  from  8  a.m.  to  8:15  a.m.  to 


discuss  administrative  details  or  other 
issues  relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
rooms  will  be  posted  in  the  hotel  lobby. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b{c)(4)  and  552b(c)(6), 
title  5,  U.S.C  and  sec.  10(d)  of  PubHc 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  on  May  27  from  8:15  a.m. 
to  recess  and  May  28  from  8  a.m.  to 
adjoujument  for  the  review,  discussion 
and  evaluation  of  individual  research 
grant  applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winnie  Martinez.  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
Diseases,  National  Institutes  of  Health, 
Building  31,  room  9A19,  Bethesda, 
Maryland  20892,  301-496-6917,  will 
provide  a  siunmary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

For  any  further  information,  and  for 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  the  Scientific  Review 
Administrator,  Dr.  Francisco  Calvo, 
(301)  496-7697.  In  addition  please  note, 
if  you  are  requesting  special  assistance, 
you  must  do  so  two  weeks  prior  to  the 
meeting  date. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No,  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  April  1, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-«980  Filed  4-15-93;  8:45  am] 
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National  Ubrary  of  Medlcina;  llMtinga 
of  the  Board  of  Regents  and 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Regents  of  the  National 
Library  of  Medicine  on  May  26-27, 
1993,  in  the  Board  Room  of  the  National 
Library  of  Medicine.  8600  Rockville 
Pike,  Bethesda,  Maryland.  The 
Extramural  Programs  Subcommittee  will 
meet  on  May  25  in  the  5th-floor 
Conference  Room,  Building  38A,  imm  2 
p.m.  to  approximately  3:30  p.m.,  and 
will  be  closed  to  the  public. 

The  meeting  of  the  Board  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  4:30  p.m.  on  May  26  and 
from  9  a.m.  to  adjournment  on  May  27 
for  administrative  reports  and  program 
discussions.  Attendance  by  the  public 
will  be  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mrs.  Karin  Colton  at  301-49&- 
4621  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
fortii  in  sees.  552b{c)(4),  552b(c)(6),  title 
5,  U.S.C  and  sec.  10(d)  of  Public  Law 
92—463,  the  entire  meeting  of  the 
Extramural  Programs  Subcommittee  on 
May  25  will  be  closed  to  the  public,  and 
the  regular  Board  meeting  on  May  26 
will  be  closed  from  approximately  4:30 
p.m.  to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  apphcations 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property,  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  B.  Mehnert.  Chief.  Office 
of  Inquiries  and  Publications 
Management,  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda.  Maryland  20894,  Telephone 


Number  301-496-6308.  will  furnish  a 
summary  of  the  meeting,  rosters  of 
Board  members,  and  other  inforraation 
pertaining  to  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879— Medical  Library 
Assistance.  National  Institutes  of  Health) 

Dated:  Aprill,  1993. 
Sutan  K.  Feldman, 
Committee  Management  Officer,  N!H. 
IFR  Doc  93-8981  Filed  4-15-93;  8:45  am) 

BHXMQ  COOC  4140-et-M 

Public  Health  Servlcea 

Announcement  of  Application 
Deadlines  for  Rscal  Year  1993  for 
Selected  Programs  of  the  Bureau  of 
Primary  Health  Care 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Advance  notice  of  application 
deadline  dates  for  Fiscal  Year  1993. 

SUMMARY:  The  Health  Resources  and 
Services  Administration's  Bureau  of 
Primary  Health  Care  (BPHC)  expects  to 
provide  funding  for  new  and  competing 
renewal  grant  applications  during  fiscal 
year  1993  for  the  progra.Tis  listed  below. 
The  purpose  of  this  announcement  is  to 
give  early  notice  to  potential  applicants 
of  funding  amounts  and  application 
deadlines. 

FOR  FURTHER  INFORMATION  CONTACT: 
Potential  applicants  may  contact  the 
appropriate  individual  as  indicated 
below  for  application  information.  (See 
Appendix). 

SUPPtXMENTARY  INFORMATION:  A  notice 
of  Availability  of  Funds  will  be 
published  in  the  Federal  Register  for 
each  of  the  programs  identified  below, 
announcing  program  provisions, 
priorities,  and  evaluation  criteria. 

Set  forth  below  is  the  information  for 
each  of  the  identified  BPHC's  programs: 


Program  auttxxity 


Commonity  Health  Centers  (Sec. 
330  of  the  PHS  Act). 

•  U€fM  Starts  arxj  Expansions  ... 

•  Planning  Grants  

Migrant  Heatth  Program  (Sec.  329 
of  the  PHS  Act). 

•  New  Starts  and  Expansions  ... 
Public  Housing  Primary  Health  Care 

(Sec.  340A  of  the  PHS  Act). 

•  New 

•  Expansion  


Application  deadlines 


Juf>e  1, 

1993 

June  1, 

1993  

June  15 

.  1993  

Estimated  number  of 
awards 


40-50 
10-12 

10  

3-5  

Up  to  7 


Estimated  amounts 
available 


$15.7  nfMlUon 
$.5  million  ... 

$1.8  million  . 

$1.7nr^llion  . 
$1.0  miltton  . 


Grants  manageTient 
contact  potnt  ^e  ap- 
pendix) 


Appropriate  RGMO. 

Appropriate  RGMO. 
Appropriate  RGMO. 
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Program  authoftty 


Application  deadlines 


Eatfmated  number  o( 
awards 


Estimated  amounts 
available 


Grants  manaoement 
contact  point  ^ee  ap- 
pendix) 


Outpatient  Early  Intervention  Serv- 
ices wWi  respect  to  HIV  Disease^ 
(Sees.  265V-55  of  the  PHS  Act) 


•  New  Starts 

•  Expansioro 


•  Special  Initiatives  

State  Demonstration  Grants  for 
Community  Scholarship  programs 
(Sec.  338L  of  the  PHS  Act). 

•  New  Starts  

Natior^  Health  Service  Corps  Loan 

Repayment  Program  (Sec.  3386  of 
the  PHS  Act). 

State   Loan   Repayment  Program 
(Sec.  3381  of  the  PHS  Act). 
Nursing   Education   Loan   Repay- 
ment (Sec.  846  of  the  PHS  Act). 
Pacific  Basin  Health  (Sec.  301  of 
the  PHS  Act). 


Sut>ject  to  tt>e  enact- 
ment dale  of  a  sup- 
plen\ental  appropria- 
tion. 


July  1,  1993 


17 
90 
IS 


September  1, 19d3 


3-5 

495 


July  1.  1993 

September  1,  1993 
July  1.  1993 


19  competing  3-5  new 

225  

Up  to  15  


$5.5  million  ... 
$12.0  million  . 
$7.5  million  ... 

$120,000  

$41.3  million  . 

$3.9  million  ... 
$2,025  million 
$860,000  


Appropriate  RGMO. 


Central  Office  OMO. 


Gerald  Anderson  301- 
443-0743. 

Central  Office  GMO. 

Gerald  Anderson  301- 

443-^743. 
Appropriate  RGMO. 


RGMOeRegkx^  Grants  Management  Officer. 

GMO=Grants  Managernent  Officer. 

'  Subject  to  the  avauiabtlity  of  fuKls  under  a  fiscal  year  1993  supplemental  appropriation. 


Dated:  April  12, 1993. 
Robert  G.  Hannon, 

Administrator. 

Appendix 

Grants  Management  Officers 

Central  Office:  Alice  Thomas.  Grants 

Management  Officer,  Bureau  of  Primary 

Health  Care,  12100  Parklawn  Drive. 

Rockville,  MD  20857.  (301)  443-5902 
Region  I:  Mary  O'Brien,  Grants  Management 

Officer,  PHS  Regional  Office  I,  John  F. 

Kennedy  Federal  Building,  Boston,  MA 

02203.  (617)  565-1482 
Region  11:  Steven  Wong,  Grants  Management 

Officer.  PHS  Regional  Office  n.  Room  3300, 

26  Federal  Plaza,  New  York.  NY  10278, 

(212)264-4496 
Region  III:  Martin  Bree,  Acting  Grants 

Management  Officer,  PHS  Regional  Office 

lU,  P.O.  Box  13716.  Philadelphia,  PA 

19101.(215)596-6653 
Region  IV:  Wayne  Cutchens,  Grants 

Management  Officer,  PHS  Regional  Office 

IV,  Room  1106, 101  Marietta  Tower, 
Atlanta.  GA  30323,  (404)  331-2597 

Region  V:  Lawrence  Poole,  Grants 
Management  Officer.  PHS  Regional  Office 

V,  105  West  Adams  Street.  17th  Floor, 
Chicago,  IL  60603,  (312)  353-8700 

Region  VI:  Joyce  Bailey,  Grants  Management 
Officer.  PHS  Regional  Office  VI.  1200  Main 
Tower,  Dallas,  TX  75202,  (214)  767-3885 

Region  VII:  Michael  Rowland.  Grants 
Management  Officer,  PHS  Regional  Office 

VII,  Room  501,  601  East  12th  Street.  Kansas 
City,  MO  64016,  (816)  426-5841 

Region  VIII:  Susan  jaworowski.  Grants 
Management  Officer,  JVS  Regional  Office 

VIII.  1961  Stout  Street.  Denver,  CO  80294, 
(303)  844-4461 

Region  IX:  Al  Tevis,  Grants  Management 
Officer,  PHS  Regional  Office  IX,  50  United 
Nations  Plaza,  San  Francisco,  CA  94102, 
(415)  556-2595 


Region  X:  James  Tipton,  Grants  Management 
Officer.  PHS  Regional  Office  X,  Mail  Stop 
RX  20,  2201  Sixth  Avenue,  Seattle,  WA 
98121.(206)553-7997. 

[FR  Doc.  93-8994  Filed  4-15-93;  8:45  am) 

BttJJNO  COOE  41M-1S-P 


Special  Project  Grants  and 
Cooperative  Agreements;  Maternal  and 
Child  Healtii  Services;  Federal  Set- 
Aside  Program 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Maternal  and  Child 
Health  Bureau  (MCHB).  HRSA. 
announces  that  fiscal  year  (FY)  1993 
funds  are  available  for  grants  and 
cooperative  agreements  for  the 
following  activities:  Maternal  and  Child 
Health  (MCH)  Special  Projects  of 
Regional  and  National  Significance 
(SPRANS).  including  special  MCH 
improvement  projects  which  contribute 
to  the  health  of  mothers,  children,  and 
children  with  special  health  care  needs 
(CSHCN);  MCH  research  and  training; 
genetic  disease  testing,  counseling  and 
information  services;  and  hemophilia 
diagnostic  and  treatment  centers. 
Awards  will  be  made  under  the  program 
authority  of  section  502(a)  of  the  Social 
Security  Act,  the  MCH  Federal  Set- 
Aside  Program. 

Of  the  approximately  $98.4  million 
available  for  SPRANS  activities  in  FY 
1993.  about  $27  million  will  be 
available  to  support  approximately  238 
new  and  competing  renewal  projects  at 


an  average  of  $113,000  per  award  for 
one  year  under  the  MCH  SPRANS 
Federal  Set-Aside  Program.  The 
remaining  funds  will  be  used  to  support 
continuation  of  existing  SPRANS 
projects.  The  actual  amounts  available 
for  awards  and  their  allocation  may 
vary,  depending  on  imanticipated 
program  requirements  and  the  volume 
and  quality  of  apphcations.  Awards  are 
made  for  grant  periods  which  generally 
run  fit)m  1  up  to  5  years  in  duration. 
Funds  for  the  MCH  Federal  Set-Aside 
Program  are  appropriated  by  Public  Law 
102-394.  The  regulation  implementing 
the  Federal  Set-Aside  Program  was 
published  in  the  March  5, 1986.  issue  of 
the  Federal  Register  at  51  FR  7726  (42 
CFR  part  51a). 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  MCH  Block  Grant 
Federal  Set- Aside  Program  addresses 
issues  related  to  the  Healthy  People 
2000  objectives  of  improving  maternal, 
infant,  child  and  adolescent  health  and 
developing  service  systems  for  children 
at  risk  of  dironic  and  disabling 
conditions.  Potential  apphcants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0  or  Healthy  People  2000  (Summary 
Report;  Stock  Na  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing  Office 
Washington.  DC  20402-9325. 
(telephone:  202  783-3238). 


ADDRESSES:  Grant  applications  for  the 
MCH  SPRANS  Federal  Set-Aside 
Program  must  be  obtained  from  and 
submitted  to:  Chief,  Grants  Management 
Branch,  Office  of  Program  Support, 
Maternal  and  Child  Health  Bureau, 
Health  Resources  and  Services 
Administration,  Room  18-12,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301)  443-1440. 
Applicants  for  research  projects  will  use 
Form  PHS  398,  approved  by  the  Office 
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of  Management  and  Budget  (OMB) 
under  control  number  0925-0001. 
Applicants  for  training  projects  will  use 
Form  PHS  6025-1,  approved  by  OMB 
under  control  number  0915-0060. 
Applicants  for  all  other  projects  will  use 
apphcation  Form  PHS  5161-1  with 
revised  facesheet  DHHS  Form  424, 
approved  by  OMB  under  control 
number  0937-0189.  Requests  should 
specify  the  category  or  categories  of 
activities  for  which  an  application  is 


requested  so  that  the  appropriate  forms, 
information  and  materials  may  be 
provided. 

DATES:  Potential  applicants  are  invited 
to  request  application  packages  for  the 
particular  program  category  in  which 
they  are  interested,  and  to  submit  their 
applications  for  funding  consideration. 
Deadlines  for  receipt  of  applications 
differ  for  the  several  categories  of  grants 
and  cooperative  agreements.  These 
deadlines  are  as  follows: 


TH  Federal  Set-Aside  Grant  and  Cooperative  agreements  Anticipated  Deadline,  Award,  Funding 
Period  Information,  by  Category,  FY  1993 


AND  Project 


Funding  source  category 


(1)  Grants  in  the  following  areas: 

1.1  Research 

1.2  TraWrig. 

1.2.1  Long  term 

1.2.2  Continuing  education  

1.3  Genetic  disease  testing, 
counseling  and  intomation. 

1.4  Special  MCH  Improvement 
projects  (MCHIP)  of  regional  and 
national  significance  in  the  following 
areas: 

1.4.1  Maternal,  infant,  child,  and 
adolescent  heahh. 

1.4.2  State  systems  develop- 
ment initiative. 

1.4;3  CSHCN  habilitatlve  serv- 
ices priorities. 

1.4.4  Henx)philia  center/title  V 
coltat>oration. 

1.45  Comprehensive  henrto- 
phiiia  treatment  center  grants. 

1.4.6  Data  utiHzation 

1.4.7  Healthy  tonrMxrows  part- 
nership for  children. 

1.4.8  Field-initiated  projects  

(2)  Cooperative  agreenrvents 
(MCHIPs)  in  the  following  areas: 

2.1  CSHCN  policy  and  program 
coordlnatioa 

2.2  Compreher^ve    hemophilia 
cooperative  agreennents. 


Appiicalion  deadline 


Cycle  1:  May  4.  1993 

Cycle  2:  August  2,  1993  

May  3, 1993 

July  1.  1993  

May  7.  1993 


Estinruited  number  of 
awards 


Up  to  20 

Up  to  35 
Up  to  30 
Up  to  7  . 


JuDf  8,  1993  . 

June  22,  1993 

May  11.  1993 

May  14.  1993 

June  4, 1993  . 

June  15,  1993 
May  28,  1993 

July  1.1993  .. 

May  11.  1993 
May  14.  1993  . 


Estimated  anwunts 
available 


$2.5  million 

$4.5  nrullion 
$500,000  .. 
$1.7  millton 


1 


Up  to  18 
Up  to  59 
5-10  

2  

Up  to  30 

3  

Up  to  5  . 

10-15  ... 

1  

Up  to  3  . 


$2.0  million  

$5.9  million  

$1.5  million  

$100,000  

$4.9  minion 

240.000  

$250,000  

$500,000  

Up  to  $500,000 
$2  mlHion 


Project  period 


Up  to  5  years. 


Up  to  5  years. 
Up  to  3  years. 
3  years. 


Up  to  3  years,  ex- 
cept as  noted. 
2-3  years. 


Up  to  4  years 

2-3  years. 

3  years. 

Up  to  3  years 
5  years. 

Up  to  5  years. 

4  years. 

Up  to  4  years. 

Competing  applications  will  be 
considered  to  be  on  time  if  they  are 
either: 

(1)  Received  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 
request  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  bom  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Late  applications  not  accepted  for 
processing  or  those  sent  to  an  address 
other  than  spedRed  in  the  ADDRESSES 


section  will  be  returned  to  the 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  technical  or  programmatic 
information  should  be  directed  to: 
Audrey  H.  Nora,  M.D.,  M.P.H.,  Director, 
Maternal  and  Child  Health  Bureau, 
HRSA,  room  18-05,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857.  Requests  for  category-specific 
technical  information  should  be 
directed  to  the  contact  persons 
identified  below  for  each  category 
covered  by  this  notice.  Requests  for*^ 
information  concerning  business 
management  issues  should  be  directed 
to:  John  Callicchio,  Grants  Management 
Officer  (GMO),  Maternal  and  Child 


Health  Bureau,  at  the  address  specified 
in  the  ADDRESSES  section. 

SUPPLEMENTARY  INFORMATIOW:  To 
facilitate  the  use  of  this  announcement, 
information  in  this  section  has  been 
organized,  as  outlined  in  the  Table  of 
Contents  below,  into  a  discussion  of: 
Program  Background.  Special  Concerns, 
Overall  Review  Criteria,  SPRANS 
Program,  and  Eligible  Applicants.  In 
addition,  discussion  of  the  SPRANS 
program  is  divided  into  specific  funding 
categories  and  sub-categories  and  for 
each  category  and  sub-oategory, 
information  is  presented  under  the 
following  headings: 

•  Application  Deadline 

•  Purpose 
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•  Priorities 

•  Crants/Amouots 

•  Contact 

Table  of 


1.  Program  Background  and  Objectives 

2.  Special  Gonceras 

3.  Qiteria  for  Review  and  Funding 

3.1.  Goaeral  Criteria 

3.2.  App«>v«d  Applications  Funding 
Criteria 

4.  Special  Projects  of  Regional  and  National 

Significance 
4.1.  Grants 

4.1.1.  Category':  Research 
I      4  1.2.  Category:  Training 
•      4.1.2.1.  Sub-category:  Long  Term  Training 
I      4.1.2.2.  Sub-category:  Continuing 

Education 
j      4.1.3.  Category:  Genetic  Disease  Testing, 
f         Coimseling  and  Information 
I      4.1.4.  Category:  Maternal  and  Child  Health 
I         Improvement  Projects 

4.1.4.1.  Sub-category:  Maternal.  Infant, 

Child,  and  Adolescent  Health 
4  1.4.2.  Sub-category:  State  Systems 

Development  Initiative 
4  1.4.3.  Sub-category:  Children  with 
Special  Health  Care  Needs  Habilitative 
Services  Priorities 
4.1  4.4.  Sub-category:  Hemophilia  Center/ 
Title  V  Collaborative  Systems 
Demonstrations 

4.1.4.5.  SulMategory:  Comprehensive 
Hemophilia  Treatment  Oanters 

4.1.4.6.  Sub-category:  Data  Utilization  and 
'         Enhancement 

4.1.4.7.  Sub-category:  Healthy  Tomorrows 
'         Partnerships  for  Children 

4.1.4.8.  Sub-category:  Field-Initiated 
i         Projects 

i     4.2.  Cooperative  Agreements 
i     4.2.1  Category:  Children  with  Special 
!         Health  Care  Needs  Policy  and  Program 
I         Coordination 

4.2.2  Category;  Comprehensive  Hemophilia 
Cooperative  Agreements 

5.  Eligible  Applicants 

6.  Public  Health  System  Reporting 

Requirements 
7  Executive  Order  12372 

1.  Program  Background  and  Obieciives 

Under  Section  502  of  the  Social 
Security  Act,  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1989,  12.75  percent  of 
amounts  appropriated  for  the  Maternal 
and  Child  Health  Services  Block  Grant 
in  excess  erf  $600  million  are  retained  by 
the  Secretary  of  Health  and  Human 
Services  (HHS)  for  special  Community 
Integrated  Service  Systems  projects 
under  Section  501(a)(3)  of  the  Act.  Of 
the  remainder  of  the  total  appropriation, 
15  percent  of  the  funds  are  to  be 
retained  by  the  Secretary  to  support 
(through  grants,  contracts,  or  otherwise) 
special  projects  of  regional  and  national 
significance,  research,  and  training  with 
respect  to  maternal  and  child  health  and 
children  with  special  health  care  needs 
(including  early  intervention  training 
and  services  development);  for  genetic 


disease  testing,  counseling,  and 
information  development  and 
dissemination  programs:  for  grants 
(including  funding  for  comprehensive 
hemop)hilia  diagnostic  treatment 
centers)  relating  to  hemophilia  without 
regard  to  age:  and  for  the  screening  of 
newborns  for  sickle  cell  anemia,  and 
other  genetic  disorders  and  follow-up 
services.  The  MCH  SPRANS  set-aside 
was  established  in  1981.  Support  for 
projects  covered  by  this  announcement 
will  come  from  these  SPRANS  funds. 

2.  ^Mcial  Concerns 

In  its  administration  of  the  MCH 
Services  Block  Grant,  the  MCHB  places 
special  emphasis  on  improving  service 
delivery  to  women  and  children  from 
culturally  identifiable  populations  who 
have  been  disproportionately  affected 
by  barriers  to  accessible  care.  This 
means  that  SPRANS  projects  are 
expected  to  serve  and  appropriately 
involve  in  project  activities  members  of 
ethnoculturally  distinct  groups,  unless 
there  are  compelling  programmatic  or 
other  justifications  for  not  doing  so.  The 
MCHB's  intent  is  to  ensure  that  project 
outcomes  are  of  benefit  to  culturally 
distinct  populations  and  to  ensure  that 
the  broadest  possible  representation  of 
culturally  distinct  and  historically 
underserved  groups  is  supported 
through  programs  and  projects 
sponsored  by  the  MCHB. 

Projects  supported  under  SPRANS  are 
expected  to  be  part  of  community-wide, 
comprehensive  initiatrvos,  to  reflect 
appropriate  coordination  of  primary 
care  and  public  health  activities,  and  to 
target  HRSA  resources  effectively  to  fill 
gaps  in  the  Nation's  health  system  for 
at-risk  mothers  and  children.  This 
applies  especially  to  projects  in  the  15 
communities  in  the  Nation  which  have 
received  grants  from  HRSA  under  the 
Heahhy  Start  initiative.  Grantees  in 
these  communities  providing  services 
related  to  activities  of  a  Healthy  Start 
program  are  expected  to  coordinate  their 
projects  with  the  Healthy  Start  program 
efforts.  Healthy  Start  communities 
include:  Aberdeen  Area  Indian  Nations. 
NE/ND/SD:  Baltimore,  MD; 
Birmingham.  AL;  Boston,  MA:  Chicago, 
IL:  Cleveland,  OH;  Detroit.  MI;  Lake 
County.  IN;  New  Orleans.  LA;  New 
York.  NY;  Oakland.  CA;  Philadelphia. 
PA;  Pittsburgh.  PA;  PeeDee  Region.  SC. 
Washington.  DC 

3.  Criteria  for  Review  and  Funding 

Consistent  with  the  statutory  mandate 
and  with  special  emphasis  on 
improving  service  dehvery  to  women 
and  children  from  culturally  distinct 
populations,  the  Secretary  will  review 
applications  for  funds  under  the  specific 


project  categories  in  aection  4  as 
competing  applications  and  will  fund 
those  which  will,  in  the  Secretary's 
judgment,  best  address  achievement  of 
the  Healthy  People  2000  objectives 
related  to  maternal,  infant,  child  and 
adolescent  health  and  service  systems 
for  children  at  risk  of  chronic  and 
disabling  conditions,  and  otherwise  best 
promote  improvements  in  maternal  and 
child  health. 

3.1.  General  Criteria 

The  Secretary  has  adopted  the  criteria 
specified  below,  as  pertinent,  for 
reviewing  and  evaluating  applications 
for  awards  under  all  SPRANS  grants  and 
cooperative  agreement  project  categories 
announced  in  this  notice.  Further 
guidance  in  this  regard  will  be  supplied 
in  application  guidance  materials. 

— The  quality  of  the  project  plan  or 
methodology. 

— The  need  for  the  services,  research, 
training  or  technical  assistance. 

— The  cost -effectiveness  of  the  proposed 
project  relative  to  the  number  of 
persons  proposed  to  be  benefitted, 
served  or  trained,  considering,  where 
relevant,  any  special  circumstances 
associated  with  providing  care  or 
training  in  various  areas. 

— The  extent  to  which  the  project  will 
contribute  to  the  advancement  of 
MCH  and/or  CSHCN  services. 

— The  extent  to  which  rapid  and 
effective  use  of  grant  funds  will  be 
made  by  the  project. 

— The  effectiveness  of  procedures  to 
collect  the  cost  of  care  and  service 
from  third-party  payment  sources 
(including  government  agencies) 
which  are  authorized  or  under  legal 
obligation  to  make  such  payment  for 
any  service  (including  diagnostic, 
preventive  and  treatment  services). 

— The  extent  to  which  the  project  will 
be  integrated  with  the  administration 
of  the  Maternal  and  Child  Health 
Services  block  grants.  State  primary 
care  plans,  public  health,  and 
prevention  programs,  and  other 
related  programs  in  the  respective 
State(s). 

— The  soundness  of  the  project's 
management,  considering  the 
qualifications  of  the  staff  of  the 
proposed  project  and  the  appUcant's 
facilities  and  resources. 

— The  extent  to  which  the  project  gives 
special  emphasis  to  improving  service 
dehvery  to  women  and  children  from 
culturally  identifiable  populations 
who  have  been  disproportionately 
affected  by  barriers  to  accessible  care 
and  ensures  that  members  of 
culturally  distinct  groups  are 
appropriately  represented  in  tiio 
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activitias  of  approved  grants  and 
cooperative  agreements. 

— In  commxinities  with  Healthy  Start 
projects,  a  commitment  by  appHcants 
whose  projects  are  related  to  activities 
of  a  Healthy  Start  program  to 
coordinate  their  projects  with  Healthy 
Start  program  efforts. 

— The  strength  of  the  project's  plans  for 
evaluation. 

3.2.  Appnved  Applications  Funding 
Criteria  1 1 

The  following  mechanisms,  as 
defined  below,  may  be  applied  in 
determining  scores  for  ranking  the 
funding  of  approved  applications. 
—Funding  Preferences — Funding  of  a 
specific  category  or  group  of  approved 
applications  ahead  of  other  categories 
or  groups  of  applications,  such  as 
competing  continuation  projects 
ahead  of  new  projects. 
— Funding  Priorities — Merit  reviewers 
will  assign  scores  based  on  the  extent 
to  which  applicants  address  program 
priorities  specified  in  this  notice  for 
the  category  in  which  the  application 
is  made. 
— Special  Considerations — Merit 
reviewers  will  assign  scores  based  on 
the  extent  to  which  applicants 
address  special  areas  of  concern. 

4.  Special  Categories  of  Regional  and 
National  Significance 

Project  categories  for  SPRANS  awards 
are  grouped  in  this  notice  under  two 
sections:  Grants  and  Cooperative 
Agreements. 

4.1.  Gmnts 

Four  major  categories  of  SPRANS 
grants  are  discussed  below:  Research; 
Training;  Genetic  Disease  Testing, 
Counseling  and  Information;  and 
Maternal  and  Child  Improvement 
Projects  (in  nine  sub-categories): 

4.1.1.  Category:  Research 

•  Application  Deadline:  May  4  and 
August  2. 1993. 

•  Purpose:  To  encourage  research  in 
maternal  and  child  health  which  has  the 
potential  Ibr  ready  transfer  of  findings  to 
health  care  delivery  programs. 

•  Priorities:  Priority  will  be  given  to 
projects  which  offer  the  greatest 
potential  for  applicability  for  providing 
health  and  related  services  for  mothera 
and  children.  Special  consideration  will 
be  given  to  projects  which  address: 
disparities  La  health  status  among 
population  groups;  adolescents;  health 
access;  and  primary  care. 

By  statute,  research  grants  may  be 
made  only  to  public  or  nonprofit 
institutions  of  higher  learning  and 
public  or  nonprofit  private  agencies  and 


organizations  engaged  in  research  or  in 
maternal  and  child  health  or  programs 
for  CSHCN. 

•  Grants/ Amoimts:  About  $2.5 
million  will  be  available  to  support  up 
to  20  new  and  competing  renewal 
research  projects  at  an  average  of 
$125,000  per  award  for  one  year.  Project 
periods  are  up  to  5  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Contran 
Lamberty,  Dr.  P.  H.,  telephone:  301  443- 
2190. 

4.1.2.  Category:  Training 

Training  projects  are  announced  in 
two  sub-categories:  Long  Term  Training 
and  Continuing  Education. 

4.1.2.1.  Sub-category:  Long  Term 
Training 

•  Application  Deadline:  May  3. 1993. 

•  Piiipose:  To  support  and  strengthen 
MCH  programs  through  long  term 
training  of  health  professionals  at  the 
graduate  and  postgraduate  levels,  with  a 
special  focus  on  family-centered, 
community-based  care.  The  programs 
are  designed  to  develop  leadership 
personnel  to  provide  for  comprehensive 
health,  including  health  promotion  and 
disease  prevention,  and  related  services 
to  mothera  and  children  and  to  address 
special  issues,  such  as  HIV;  injury; 
minority  health  concerns;  and  substance 
abuse.  Training  is  provided  to  a  wide 
range  of  health  professionals  who  serve 
mothers  and  children.  All  disciplines 
are  competed  on  a  rotating  basis. 

Priorities:  Disciplines  scheduled  for 
competition  for  the  MCH  long  term 
training  program  in  FY  1993  are  those 
in  the  following  categories: 
— Nursing,  esp>ecially  for  nurse 

practitionera  and  certified  nurse 

midwives. 
— Nutrition. 
—University  Affiliated  Programs  (in 

mental  retardation). 

By  statute,  training  grants  may  be 
made  only  to  public  or  nonprofit  private 
institutions  of  higher  learning. 

•  Grants/Amounts:  About  $4.5 
million  will  be  available  to  support  up 
to  35  new  and  competing  renewal  long 
term  training  projects  in  the  listed 
priority  areas.  Grant  awards  in  different 
priority  areas  vary  between  $45,000- 
$400,000  for  one  year.  Project  periods 
are  up  to  5  yeara. 

•  Contact:  For  programmatic  and 
technical  information,  contact  Elizabeth 
Brannon,  M.S..  R.D.,  telephone:  301 
443-2190. 

4.1.2.2.  Sub-category:  Continuing 
Education. 

•  Apphcation  Deadline:  July  1, 1993. 


•  Purpose:  To  support  and  strengthen 
MCH  programs  through  short  term,  non- 
degree  related  training  of  health 
professionals  and  others  providing 
health  and  related  services  for  mothers 
and  children;  workshops;  seminars; 
institutes;  and  other  related  activities 
intended  to  develop  or  improve 
standards,  practices  or  delivery  of 
health  care  for  the  MCH  population. 

•  Priorities:  Priority  in  this  category 
urill  be  given  to  projects  in  the  following 
areas: 

— Collaborative  Office  Rounds. 

— Skills  Development 

— Adolescent  Access. 

— ^Mentor  Training. 

— Curriculum  Development. 

— General. 

Preference  for  funding  will  be  given  to 
projects  in  the  Collaborative  Office 
Rounds  category. 

By  statute,  training  grants  may  be 
made  only  to  public  or  nonprofit  private 
institutions  of  higher  learning. 

•  Grants/Amounts:  About  $500,000 
will  be  available  to  support  up  to  20 
new  and  up  to  10  competing  renewal 
continuing  education  training  projects, 
at  an  average  of  $25,000  per  award  for 
one  year.  Project  periods  are  up  to  3 
yean. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Elizabeth 
Brannon,  M.S.,  R.D.,  telephone:  301 
443-2190. 

4.1.3.  Category:  Genetic  Disease  Testing, 
Counseling  and  Information 

•  Application  Deadline:  May  7, 1993. 

•  Purpose:  To  increase  access  to 
effective  genetic  information,  education, 
testing  and  counseling  services. 

•  Priorities:  Priority  in  the  genetic 
services  program  is  given  to  projects  in 
the  areas  of: 

— Council  of  regional  networks  for 

genetic  services. 
— Regional  genetic  services  networks. 
— Nationwide  blood  lead  and 

erythrocyte  protoporphyrin  (EP) 

proficiency  testing  program. 
— Alliance  of  genetic  sup]x>rt  groups. 

•  Grants/Amounts:  About  $1.7 
million  will  be  available  to  support  up 
to  7  competing  renewal  projects,  one  in 
each  priority,  except  for  the  regional 
genetic  services  networks  priority  area 
in  which  one  award  will  be  made  to 
each  of  four  regions  identified  in 
program  guidance.  An  average  of 
$243,000  per  award  for  one  year  is 
anticipated.  Project  periods  are 
generally  3  yeare. 

•  Contact:  For  programmatic  or 
technical  information,  contact:  Jane  S. 
Lin-Fu,  M.D.,  telephone:  301  443-1080. 
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4.1.4.  Category:  Maternal  and  Child 
Health  Improvement  Projects 

Maternal  and  Child  Health 
Improvement  Projects  (MCHIP)  are 
divided  into  8  sub-categories:  Maternal, 
Infant,  Child,  and  Adolescent  Health; 
State  Systems  Development  Liitiative; 
Children  with  Special  Health  Care 
Needs  Habilitative  Services  Priorities; 
Hemophilia  Center/Title  V  Collaborative 
Systems  Demonstrations; 
Comprehensive  Hemophilia  Treatment 
Centers;  Data  Utilization  and 
Enhancement;  Healthy  Tomorrows 
Partnerships  for  Children  and  Field- 
Initiated  Projects. 

4.1.4.1.  Sub-category:  Maternal,  Infant, 
Child,  and  Adolescent  Health 

•  Apphcation  Deadline:  June  8, 1993. 

•  Purpose:  To  improve  the  health  of 
all  mothers,  infants,  children,  and 
adolescents.  Demonstration  projects  in 
this  category  contribute  to  the  reduction 
of  infant  mortality  and  morbidity  and 
the  improvement  of  maternal  and  infant 
health.  Child  and  adolescent  health 
projects  enhance  the  health  of  children, 
adolescents,  and  their  families  through 
prevention  of  violence  and 
unintentional  injuries  and  development 
of  resources  for  improving  access  to 
health  care  and  health  and  health 
outcomes  for  children  and  youth. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  projects  in  the 
following  program  areas: 

— Improving  the  rates  of  obstetrical 
provider  participation  in  health 
programs  for  women  who  are 
inadequately  served. 

—Supporting  intense  home  visitation 
follow-up  programs  for  infants  and 
families  at  high  medical  or  social  risk, 
as  described  in  Title  V  of  the 
ADAMHA  Reorganization  Act  (Public 
Law  102-321). 

— Supporting  planning  grants  for  mobile 
perinatal  outreach  program.  These  are 
one  year  grants. 

—Developing  or  upgrading  of 
community  standards  for  health  and 
safety  in  family  child  care  settings. 

— Improving  the  health  status  and 
enhancing  health  service  for 
adolescents  and  children  with 
particular  concern  for  the  health  and 
development  of  the  black  male  child. 

— Establishing  a  national  information 
clearinghouse  to  facilitate  the 
exchange  of  information  concerning 
all  Federal  research  and  initiatives 
relating  to  adolescent  health  and 
facilitating  access  to  this  information. 
This  is  a  five  year  project. 

•  Grants/Amounts:  About  $2.0 
million  will  be  available  to  support  up 
to  18  new  and  competing  renewal 


projects  in  the  primary/preventive 
services  for  women  and  children  MCHIP 
category,  for  priority  and  other  projects, 
at  an  average  of  $111,000  per  award  for 
one  year.  Project  periods  are  up  to  3 
years  except  where  noted  for  a  specific 
priority. 

•  Contact:  For  programmatic  or 
technical  information,  contact  David 
Heppel.  M.D.,  telephone:  301-443- 
2250. 

4.1.4.2.  Subcategory:  State  Systems 
Development  Initiative 

•  Application  Deadline:  June  22, 
1993. 

•  Purpose:  To  assist  State  Agency 
MCH  and  CSHCN  programs  in  (a)  the 
development  and  implementation  of  an 
infrastructure  that  (b)  shows  results  in 
establishing  community-based  service 
systems  to  meet  the  health  and  health 
related  needs  of  all  children  and  their 
families  and  that  (c)  addresses  the 
physical,  psychological,  and  social 
aspects  of  health  care.  The  service 
system  should  be" collaborative,  family- 
centered,  community-based,  culturally 
competent,  care-coordinated, 
comprehensive,  universal,  accessible, 
and  developmentally  oriented. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  projects  which 
show  evidence  of  the  following 
elements: 

— A  conceptualization  for  system 
building  that  embodies  the  system 
characteristics  outlined  above. 
— Assurance  of  joint  State  MCH  and 

CSHCN  Agency  participation. 
— A  collaborative  process  at  the  State 
level  which  is  broadly  based  and 
established  as  an  infrastructure 
designed  to  endure  beyond  the 
termination  of  targeted  Federal 
funding. 
— ^The  likelihood  of  the  projeci  to 
produce  progress  toward  a  statewide 
array  of  community-based  service 
systems. 
— System  development  activity  relates 
to  all  three  dimensions  of  health — 
physical,  psychological,  and  social. 
— Coordination  of  project  activities  with 
MCH  Block  Grant  and  QSS  activities 
(as  aopropriate). 
— In  addition,  for  previous  SSDI 
grantees  the  degree  to  which  past 
system  development  activity  relates  to 
future  plans. 

Preference  for  funding  will  be  given  to 
joint  applications  from  State  MCH  and 
CSHCN  programs.  Applications  from 
State  Agency  MCH  and  CSHCN 
programs  must  be  jointly  developed  and 
intended  for  joint  implementation.  All 
States  and  jurisdictions  not  already, 
receiving  funds  under  the  the  FY  1992 
project  grant  program,  "Support  for  the 


Development  of  a  Comprehensive  Care 
System  of  Services  for  All  Children," 
are  encouraged  to  apply.  Grantees 
currently  receiving  such  funds  must 
apply  under  this  subcategory  for 
additional  competing  supplemental 
support  of  up  to  $50,000  per  year  above 
their  second  year  and  third  year 
projected  continuation  levels  to  cover 
the  cost  of  expanding  the  scope  of  their 
system  building  to  encompass  CSHCN 
as  well  as  MCH  interests. 

•  Grants/Amounts:  Up  to  $5.9  million 
will  be  available  to  support  up  to  59 
new  and  competing  renewal  projects  in 
the  special  State  MCH  program 
development  activities  MCHDP  category 
at  an  average  of  $100,000  per  award  for 
one  year.  Project  periods  are  up  to  3 
years  for  new  applications  and  up  to  2 
years  for  supplemental  applications. 

•  Contact:  For  programmatic  or 
technical  information  on  MCH  issues, 
contact  David  Heppel,  M.D.,  telephone: 
301  443-2250;  on  CSHCN  issues, 
contact  John  Shwab,  telephone:  301 
443-2370. 

4.1.4.3.  Sub-category:  Children  With 
Special  Health  Care  Needs  Habilitative 
Services  Priorities 

•  Application  Deadline:  May  11, 
1993. 

•  Purpose:  To  improve  commimity- 
based  maternal  and  child  health, 
education,  and  social  systems  to  assure 
that  CSHCN  and  their  families  who 
require  targeted  efforts  receive  high 
quality  services  in  comprehensive 
systems  which  promote  healthy  growth 
and  development,  support  integration 
into  community  life,  and  expand  and 
enhance  linkages  at  the  Federal,  State 
and  local  levels  between  public  and 
private  sectors  and  among  all  levels  of 
care. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  projects  in  the 
following  program  areas: 

— Family-professional  collaboration, 
which  define  and  facilitate 
collaborative  relationships  between 
families  of  CSHCN  and  the  public  and 
private  professional  sectors  at  the 
community  level. 

— Financing/cost  control,  which 
demonstrate  a  financing  rationale  for 
providing  preventive,  primary',  and 
specialty  health  care  and  services  for 
CSHCN  and  their  families  at  the 
community  level. 

— Early  intervention  services,  which:  (1) 
improve  integration,  collaboration, 
and  continuity  with  various  federally 
funded  programs,  especially  Healthy 
Start,  Community  Integrated  Service 
System  projects,  and  the  Healthy 
Children/Ready  to  Learn  initiative;  or 
(2)  study  racial,  ethnic, 
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socioeconomic,  cultural,  and  service 
resource  variables  which  influence 
the  provision  of  early  intervention 
services  needed  by  femilies  of  young 
children  with  special  health  care 
needs  and  develop  innovative 
strategies  for  providing  access  to  data 
and  other  information.  Preference  for 
funding  under  this  priority  will  be 
given  to  applications  from  parent 
coaUtions  in  collaboration  with  public 
and  private  agencies  interested  in 
improving  methods  for  insuring 
family  access  to  and  the  utilization  of 
information. 

—Adolescent  health/transitional 
systems,  which  address  the  transition 
of  adolescents  with  special  health 
care  needs  to  adult-based  care  and 
service  and  link  together  local  and 
State  agency  programs,  vocational 
rehabilitation,  special  education,  and 
the  business  community. 

—Service  delivery  systems  for  chronic 
illness,  which  develop  a 
comprehensive  systems  approach  to 
the  deiivery  of  health  care  and 
services  for  children  with  specific 
chronic  illnesses  and  their  families, 
assuring  linkages  between  tertiary 
care  and  community  resources;  and 
providing  for  the  development  of  a 
community-based  system  of  followup 
services. 

Special  consideration  will  be  given  to 
approved  projects  based  on  the  extent  to 
which  appUcants  address  priority  areas 
of  concern. 

•  Grants/ Amounts:  About  $1.5 
million  will  be  available  for  all  priority 
areas  in  this  MCHIP  category,  to  support 
1-2  new  projects  in  each  at  an  average 
cost  of  $150,000.  Applicants  will 
compete  for  funding  with  other 
proposals  in  their  program  area,  but 
there  are  no  amounts  reserved  for  any 
individual  program  area.  The  project 
period  is  up  to  4  years. 

•  Contact:  For  programmatic  and 
technirai  information,  contact  John 
Shwab,  ■aJpphone:  301  443-2370. 

4.1.4.4.  Subcategory:  Hemophilia 
Treatmeiit  Center  Network/State 
CoUaborfttive  Systems  Demonstrations. 

•  Appiication  Deadline:  May  14, 
1993. 

•  Purpose:  To  demonstrate  ways  in 
which  hemophilia  treatment  centers  can 
work  collaboratively  with  State  Title  V 
programs  that  enhance  the  capability  of 
and/or  the  development  of  statewide 
systems  of  care. 

•  Priorities;  Priorities  in  this  category 
are  as  follows: 

— Consortia  building  for  the 
development  of  statewide  health  care 
systems  which  include  hemophiUa. 


— Enhancement  of  existing  models 
which  allow  for  the  inclusion  of 
hemophilia  care  into  statewide 
systems  of  care. 
— Development  of  new  models  which 
recognize  commxmity  based/oriented 
projects  for  developing  statewide 
systems  of  care. 

Preference  for  funding  will  be  given  to 
existing  hemophilia  diagnostic  and 
treatment  centers  which  show  evidence 
of  one  or  more  of  the  following: 
— ^Perticipation  in  existing  consortia,  or 
collaboration  and  integration  of 
hemophilia  into  State  Title  V 
programs  funded  under  the  MCH 
Services  Block  Grant. 
— Strong  potential  for  consortia  building 
or  establishing  program  Unl  ages,  or 
inclusion  of  hemophilia  in  State  Title 
V  program  planning. 
— Unserved  and/or  underserved 
hemophilia  populations. 

•  Grants/Amounts:  About  $100,000 
under  the  MCH-SPRANS  set-aside  will 
be  available  to  support  2  new  projects 
at  an  average  of  $50,000  per  award  for 

1  year.  The  project  period  is  up  to  3 
yeara. 

•  Contact:  For  programmatic  or 
technical  informalion,  contact  Sharon 
Barrett,  M.S..  telephone:  301-443-9051. 

4.1.4.5.  Sub-category:  Comprehensive 
Hemophilia  Treatment  Centers 

•  Application  Deadline:  June  4, 1993. 

•  Purpose:  To  expand  the  capability 
of  comprehensive  hemophilia  treatment 
centers  to  provide:  (1)  regional  services 
to  support  hemophilia  comprehensive 
treatment  centers;  [2]  diagnostic  and 
treatment  services  to  persons  with 
hemophilia  and  other  congenital 
bleeding  disorders;  and  (3)  HIV 
preventive,  medical  and  psychosocial 
support  services  to  individuals  with 
hemophilia,  their  sexual  partners  and 
families. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  the  following 
activities  identified  as  overall 
hemophilia  program  goals: 

— Fostering  development  of 
comprehensive  care  systems  that 
provide  culturally  sensitive,  family- 
centered  care,  coordinated  through  a 
system  of  regional  hemophilia 
centers. 

— Increasing  access  of  persons  with 
hemophilia  and  their  families  to 
comprehensive  care  services. 

— Emphasizing  prevention  within  the 
comprehensive  care  system  to  reduce 
complications  and  morbidity 
associated  with  hemophilia  and 
preventing  new  cases  of  HIV  infection 
in  sexual  partners  of  persons  with 
hemophilia. 


— Improving  long-term  outcomes  of 
HIV-infected  individuals  with 
hemophilia  and  their  infected  sexual 
partnere  and  offspring  by  treating 
their  morbidity  at  the  earliest  stage, 
utilizing  the  full  range  of  available 
comprehensive  care  ser\'ices,  e.g., 
infectious  disease  treatment, 
nutrition,  mental  health,  dental,  and 
drug  treatment. 

— Ensuring  dehvery  of  high  quality  care 
at  the  appropriate  level  of  care,  with 
an  emphasis  on  ambulatory  care 
services  that  may  reduce  unnecessary 
hospital  stays,  and  absence  from  work 
and  school. 

— Sustaining  comprehensive  care 
systems  for  persons  with  hemophiUa 
through  appropriate  mechanisms. 
Preference  for  funding  will  be  given  to 

hemophilia  treatment  centers  currently 

supported  by  MCHB. 

•  Grants/ Amounts:  Approximately 
$4.9  million  under  the  MCH-SPRANS 
set-aside  will  be  available  for  the 
funding  of  hemophilia  treatment 
centers.  Up  to  30  projects  will  be 
supported  at  an  average  of  $163,000  per 
award.  The  project  period  is  3  years. 

•  Contact;  For  programmatic  or 
technical  information,  contact  Sharon 
Barrett.  M.S.,  telephone:  301-443-9051. 

4.1.4.6.  Sub-category:  Data  Utilization 
and  Enhancement 

•  AppUcation  Deadline:  June  15, 
1993. 

•  Purpose:  To  enable  Federal,  State, 
and  local  MCH/CSHCN  agencies,  in 
collaboration  with  Slate  primary  care 
planning,  to  develop  data  and  data 
systems  required  under  Title  V  that 
facilitate  needs  assessment,  planning, 
monitoring  or  evaluation  of  maternal 
and  child  agencies  and  comprehensive 
health  services. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  projects  in  the 
areas  identified  below: 

— Enhancement  of  data  collection  and 
analysis  capabilities  of  State  and  local 
health  agencies. 

— Compilation  of  new  data  and 
development  and  application  of 
analytic  techniques  regarding  the 
health  status  of  and  delivery  of 
comprehensive  health  care  to  mothers 
and  children. 

— Networking,  coordination,  and 
integration  of  existing  and  proposed 
resources  and  data  and  analysis 
systems  developed  in  other  States  or 
organizations,  including  but  not 
limited  to  the  State  Public  Health 
Reporting  System  operated  by  the 
Public  Health  Foundation. 
Special  consideration  will  be  given  to 

competing  continuations  which 
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demonstrate  local  health  agencies' 
ability  to  use  available  data  or  need  for 
MCH  program  development,  monitoring 
and  evaluation. 

•  Grants/Amounts:  An  estimated 
$240,000  will  he  available  to  support 
three  competing  renewal  projects. 
Project  periods  are  up  to  3  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Russ 
Scarato.  telephone:  301  443-2340. 

4.1.4.7.  Sub-categor>':  Healthy 
Tomorrows  Partnerships  for  Children. 

•  Application  Deadline:  May  28. 
1993. 

•  Purpose:  To  support  projects  for 
children  that  improve  access  to  health 
services  and  utilize  preventive 
strategies.  The  initiative  encourages 
additional  support  from  the  private 
sector  and  from  foundations  to  form 
community-based  partnerships  to 
coordinate  health  resources  for  pregnant 
women,  infants  and  children. 

•  Priorities:  Priority  in  this  MCHIP 
category  will  be  given  to  projects  in  the 
areas  identified  below. 

— LoCiU  initiatives  that  are  community- 
based,  family-centered, 
comprehensive  and  culturally 
relevant  and  improve  access  to  health 
services  for  infants,  children, 
adolescents,  or  CSHCN. 
— Evidence  of  a  capability  to  meet  cost 
participation  targets  by  securing  funds 
required  for  the  second  and  sequential 
years  in  an  amount  not  less  than  66.7 
percent  of  the  total  budget. 
In  the  interest  of  equitable  geographic 
distribution,  preference  for  funding  will 
be  given  to  projects  from  States  without 
a  currently  funded  project  in  this 
category. 

•  Grants/Amounts:  About  $250,000 
will  be  available  to  support  up  to  5  new 
Healthy  Tomorrows  projects,  at  an 
average  of  $50,000  per  award  for  one 
year.  The  project  period  is  5  years. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Latricia 
Robertson,  telephone:  301  443-3163. 

4  1.4.8.  Sub-category:  Field-Initiated 
Projects 

•  Application  Deadlines:  July  1,  1993. 

•  Purpose:  To  support  projects  of 
high  priority  that  are  so  time  sensitive 
that  they  cannot  be  delayed  for 
submission  against  normal  MCHB 
category  deadlines.  Applications  must 
be  accompanied  by  a  letter  explaining 
why  the  proposed  project  is  so  time 
sensitive  that  the  application  cannot  be 
submitted  against  normal  MCHB 
category  deadlines.  Applications 
submitted  unaer  this  category  may  not 
be  under  consideration  under  any  other 


category  during  FY  1993.  Research 
applications  are  not  supportable  imder 
this  sub-category.  Staff  of  MCHB  will  be 
the  final  arbiter  of  the  acceptability  of 
special  project  applications  for  review. 
Prospective  applicants  are  urged  to 
submit  their  letters  of  explanation  and 
an  abstract  of  the  project  well  in 
advance  of  submitting  their  formal 
applications,  so  that  the  work  of 
proposal  development  can  be  avoided  if 
the  proposed  project  is  judged  as 
inappropriate  for  submission  under  this 
category. 

•  Grants/Amounts:  About  $500,000 
will  be  available  to  support  10  to  15 
new  and  competing  continuation 
special  projects.  Project  periods  are  up 
to  5  years. 

•  Contact:  Advance  letters  of 
explanation  should  be  submitted  to  the 
Chief,  Grants  Management  Branch,  or  to 
the  appropriate  Division  Director: 
Director,  Division  of  Maternal,  Infant, 
Child  and  Adolescent  Health, 
telephone:  301  443-2251;  or  Director, 
Division  of  Services  for  CSHCN, 
telephone:  301  443-2350;  or  Director, 
Division  of  Systems,  Education,  and 
Science,  telephone:  301  443-2340.  The 
address  for  each  of  them  is:  Maternal 
and  Child  Health  Bureau,  Health 
Resources  and  Services  Administration. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

4.2.  Cooperative  Agreements 

It  is  anticipated  that  substantive 
Federal  programmatic  involvement  will 
be  required  in  the  cooperative 
agreements  described  below.  Federal 
involvement  will  include  planning, 
guidance,  coordination  and 
participation  in  programmatic  activities. 
Periodic  meetings,  conferences,  and/or 
communications  with  tlie  award 
recipient  will  be  held  to  review 
mutually  agreed  upon  goals  and 
objectives  and  to  assess  progress. 

Additional  details  on  the  degree  of 
Federal  programmatic  involvement  will 
be  included  in  the  program  guidance  for 
cooperative  agreement  applications. 

Cooperative  agreements  are  discussed 
below  in  two  categories:  Children  with 
Special  Health  Care  Needs  Policy  and 
Program  Coordination;  and 
Comprehensive  Hemophilia  Cooperative 
Agreements. 

4.2.1  Category:  Children  with  Special 
Health  Care  Needs  Policy  and  Program 
Coordination 

•  Application  Deadline:  May  11, 
1993. 

•  Purposes:  To  support  one  project 
which  will:  (1)  provide  a  forum  for 
interaction  between  MCHB  in  its  efforts 
on  behalf  of  CSHCN  and  broader 


CSHCN  policy  initiatives  by 
coordinating  and  capitalizing  upon  the 
critical  mass  of  existing  knowledge  and 
skills  in  the  field:  (2)  establish  a  strategy 
to  enhance  commimication  between  the 
MCHB  and  organizations  representing 
leaders  and  policy  makers  concerned 
with  CSHCN;  and  (3)  assist  in  the 
development  and  dissemination  of 
information  concerning  a  variety  of 
issues  relevant  to  CSHCN  and  their 
families. 

•  Priorities:  Priority  in  this 
cooperative  agreement  category  will  be 
given  to  the  activities  identified  below: 
— Support  and  enhancement  of 

cooperation  and  coordination  among 

agencies,  programs  and  initiatives 

serving  CSHCN. 
— Implementation  and  oversight  of 

various  communication  activities 

concerning  CSHCN,  e.g., 

telecommunications,  distant  learning. 

and  alternative  approaches  to 

information  dissemination. 
— Provision  of  technical  assistance  and 

consultation  to  Federal,  State,  and 

local  public  and  private  entities 

concerning  a  broad  range  of  activities 

related  to  CSHCN. 
— Development  and  implementation  of 

information  exchange  concerning  a 

variety  of  special  health  care  needs, 

policies,  and  programmatic  issues. 

For  this  category,  funding  preference 
will  be  given  to  public  or  private 
agencies  or  institutions  of  higher 
learning  with  expertise  and  documented 
experience  in  policy  and  programmatic 
issues  related  to  CSHCN. 

•  Grants/Amounts:  Up  to  $500,000 
will  be  available  to  support  one 
cooperative  agreement.  The  project 
period  is  4  years. 

•  Contact:  For  programmatic  and 
technical  information,  contact  John 
Shwab.  telephone:  301  443-2370. 

4.2.2    Category:  Comprehensive 
Hemophilia  Cooperative  Agreements 

•  Application  Deadline:  May  14. 
1993. 

•  Purposes:  To  support  projects 
which  serve  as  resource  centers  or 
centers  of  excellence  for:  (1)  the  conduct 
of  technical  assistance  and  consultation; 
(2)  input  into  policy  development 
studies;  and  (3)  the  development  and 
dissemination  of  information  and 
educational  materials  on  hemophilia. 
Projects  would  assist  the  MCHB- 
sponsored  hemophilia  treatment 
centers,  hemophilia  peer  based  support 
groups  or  chapters,  MCHB  block  grant 
programs,  and  other  MCHB  grant 
recipients  as  appropriate  to  foster 
communication,  collaboration  and 
linkages  at  the  national  and  local  levels. 


•  Priorities:  Priority  in  this 
cooperative  agreement  category  will  be 
given  to  the  following  activities 
identified  as  overall  hemophilia 
program  goals  in  sub-category  4.1.4.5. 
above. 

•  Spedd  consideration  in  this 
category  will  be  given  to  existing  pubUc 
or  not  for  profit  organizations  which 
have  demonstrated  expertise  in 
hemophilia  and  demonstrate  an  ability 
to  meet  current  program  priorities  for 
the  hemophilia  community  at  large. 

•  Grants/ Amounts:  Approximately  $2 
milUon  will  be  available  to  support  up 
to  3  new  hemophilia  cooperative 
agreements.  Project  periods  are  up  to 
four  yeara,  depending  upon  the 
negotiated  scope  of  work. 

•  Contact:  For  programmatic  or 
technical  information,  contact  Sharon 
Barrett,  M.S.,  telephone:  301  443-9051. 

Time  does  not  permit  consideration  in 
this  project  cycle  of  comments  firom  the 
public  on  the  categories,  priorities, 
special  considerations  and  preferences 
described  above.  Any  comments  which 
members  of  the  public  wish  to  make 
should  be  submitted  to:  Chief,  Grants 
Management  Branch,  at  the  address 
listed  in  the  ADDRESSES  section.  They 
will  be  taken  into  consideration  when 
priorities  are  developed  for  the  next 
sohcitation. 

5.  Eligible  Applicants 

The  statute  at  section  502(a)(2) 
provides  that  training  grants  may  be 
made  only  to  public  or  nonprofit  private 
institutions  of  higher  learning  and  that 
research  grants  may  be  made  only  to 
public  or  nonprofit  private  institutions 
of  higher  learning  and  public  or 
nonprofit  private  agencies  and 
organizations  engaged  in  research  in 
maternal  and  child  health  or  programs 
for  CSHCN.  Any  public  or  private 
entity,  including  an  Indian  tribe  or  tribal 
organization  (as  defined  at  25  U.S.C. 
450b),  is  eligible  to  apply  for  grants  or 
cooperative  agreements  in  all  other 
program  categories. 

6.  Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements 
(approved  under  OMB  No.  0937-0195). 
Under  these  requirements,  the 
community-based  nongovernmental 
applicant  must  prepare  and  submit  a 
Public  Health  System  Impact  Statement 
(PHSIS).  The  PHSIS  is  intended  to 
provide  information  to  State  and  local 
health  officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 
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Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  appUcation 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
appUcation  (SF  424). 

(b)  A  summary  of  the  project  (PHSIS). 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 

f>lanned  with  the  appropriate  State  and 
ocal  health  agencies. 

7.  Executive  Order  12372 

The  MCH  Federal  set-aside  program 
has  been  determined  to  be  a  program 
which  is  not  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

the  OMB  Catalog  of  Federal  Domestic 
Assistance  number  is  93.110. 

Dated:  January  27, 1993. 
Robert  G.  Harmon, 
Administrator. 

(FR  Doc.  93-8941  Filed  4-15-93;  8:45  ami 
BIUJNG  CODE  41M-1S-P 


Social  Security  Administration 

AgeiKy  Fonns  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  March  19, 1993.  (Call 
Reports  Clearance  Officer  on  (410)  965- 
4142  for  copies  of  package.) 

1.  Enumeration  Identity  Review  Data 
Collection  Form — 096Q-NEW.  The 
information  on  form  SSA-38  will  be 
used  by  the  Social  Security 
Administration  to  evaluate  the  accuracy 
and  efficiency  of  policies  and 
procedures  used  to  assign  Social 
Security  numbers.  It  may  also  help 
determine  if  further  study  is  needed  in 
specific  areas  of  this  process.  The 
respondents  will  be  selected  applicants 
for  social  security  numbers. 
Number  of  Respondents:  300 
Frequency  of  Response:  1 


Average  Burden  Per  Response:  30 

minutes 
Estimated  Annual  Burden:  150  hours 

2.  Report(s)  of  Student  Beneficiary  at 
End  of  School  Year— 0960-0089.  The 
information  on  forms  SSA-1388-C2, 
SSA-13B8-U2  and  SSA-1388-Cl-FC  is 
used  by  the  Social  Security 
Administration  to  verify  a  student's  full- 
time  attendance  at  an  approved 
educational  institution.  The  affected 

Eublic  consists  of  claimants  or 
Bnefidaries  who  are  students  and  are 
requested  to  provide  this  Information. 
Number  of  Respondents:  200,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  33,333  hours 

3.  Final  Regulation  Concerning 
Medicaid  Use  Report — 0960-0267.  The 
information  required  by  this  regulation 
is  used  by  the  Social  Security 
Administration  to  determine  if  an 
individual  is  entitled  to  special 
Supplemental  Security  Income  (SSI) 
payments.  The  respondents  are  SSI 
recipients  whose  payments  were 
stopped  based  on  earnings. 

Number  of  Respondents:  25,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  3 

minutes 
Estimated  Annual  Burden:  1 ,250  hours 
OMB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  April  9, 1993. 
NicfaoUa  E.  Tagliareni, 
Section  Chief  for  Review,  Design  and 
Development,  Social  Security  Administration. 
IFR  Doc.  93-8905  Filed  4-15-93;  8:45  am| 

BILUNO  CODE  419»-a»-M 


Substance  Abuse  and  Mental  Health 
Administration 

Suspension  of  a  Laboratory  Which  Ho 
Longer  Meets  Minimum  Standards  To 
Engage  In  Urine  Drug  Testing  for 
Federal  Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  routinely  publishes  in 
the  Federal  Register  a  list  of  laboratories 
currently  certified  to  meet  standards  of 
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subpart  C  of  Mandatory  Guidelines  for 
Federal  Workplace  Drug  Testing 
Programs  (53  FR  11986)  dated  April  11, 
1988.  This  notice  informs  the  puolic 
that,  effective  April  ST  1993.  the 
following  laboratory's  certification  is 
suspended: 

Eagle  Forensic  Laboratory,  Inc..  950 
North  Federal  Highway.  Suite  308, 
Pompano  Beach,  FL  33062,  305-946- 
4324. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
Division  of  Workplace  Programs, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  room  9A-54, 
Telephone:  301-443-6014.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

Dated:  April  13. 1993. 
Elaine  M.  Johnson, 

Acting  Administrator,  SAMHSA. 

(FR  Doc.  93-9041  Filed  4-1S-93;  8:45  am) 

BILUNC  CODE  41t&-3»-<l 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Pianning  and 
Development 

[Docket  No.  N-93-1917;  FR-.3350-N-271 

Federal  Property  Suitable  as  Facilities 
to  Assist  tt>e  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U  S.C  11411).  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suit;ibility  for  use  to  assist  the  homeless. 
Tl:e  properties  were  reviewed  using 
.■rfnrmation  provided  to  HUD  by 
Federal  landholding  agencies  regarding 


unutilized  and  imdenitilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  8a-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS.  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  PubUc  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 


purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facihties,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  L^.S.  Navy:  John  J. 
Kane,  Deputy  Division  Director,  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria.  VA  22332- 
2300;  (703)  325-0474;  GSA:  Leslie 
Carrington,  Federal  Property  Resources 
Services.  GSA.  18th  and  F  Streets  NW., 
Washington.  DC  20405;  (202)  208-0619; 
Dept.  of  Transportation:  Ronald  D. 
Keefer,  Director,  Administrative 
Services  &  Property  Management,  DOT, 
400  Seventh  St.  SW.,  room  10319, 
Washington,  DC  20590;  (202)  366-4246; 
Dept.  of  Interior:  Lola  D.  Knight, 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St  NW.,  Mailstop 
5512-MIB,  Washington.  DC  20240;  (202) 
208-^080;  (These  are  not  toll-free 
numbers). 

Dated:  April  9, 1993. 
Don  I.  Patch. 

Acting  Deputy  Assistant  Secretary  for  Grant 
Programs. 

Title  V,  Federal  Surphis  Property  Program 
Federal  Register  Report  for  4/16/93 

Suitable/Available  Properties 

Buildings  (by  State) 

Pennsylvania 

Bldg.  1.  Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number:  779310008 

Status:  Excess 

Base  closure 

Number  of  Units:  1 

Comment:  Approx  300,000  sq.  ft.,  15  story, 
concrete/brick  frame,  pres  of  asbestos, 
needs  rehab.  36.6  acres  of  improved  land 
incs.  temus  court,  parking  &  roads,  sched 
to  be  vacated  3/94 

3  Enlisted  Quarters 

Former  Naval  Hospital 

1 701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number  779310009 


Status:  Excess 

Base  closure 

Number  of  Units:  3 

Conunent:  6464-8418  sq.  ft.,  2/3  story, 
conciKte/brick  frame,  presence  of  asbestos, 
needs  rehab,  scheduled  to  be  vacated  3/94, 
elig.  for  nomination  to  Natl  Register  of 
Historic  Places 

5  Officer's  Quarters 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number.  779310010 

Status:  Excess 

Base  closure 

Number  of  Units:  5 

Comment:  1888-11582  sq.  ft.,  2  story, 
concrete/brick  frame,  presence  of  asbestos, 
needs  rehab,  scheduled  to  be  vacated  3/94, 
elig.  for  nomination  to  Natl  Register  of 
Historic  Places 

16  Administrative  Bldgs. 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number:  779310011 

Status:  Excess 

Base  closure 

Number  of  Units:  16 

Comment:  6000-25250  sq.  ft.,  Vi  story, 

concrete/brick  frame,  needs  rehab,  pres.  of 

asbestos,  sched  to  be  vacated  3/94,  Incs. 

offices/chapel/classrooms,  elig  for  Natl  Rea 

of  Hist  Places 

9  Support  Bldgs.  • 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Numben  779310012 

Status:  Excess 

Base  cloture 

Number  of  Units:  9 

Comment:  150-6528  sq.  ft.,  1  story  concrete/ 
brick  frame,  needs  rehab,  pres.  of  asbestos, 
sched  to  be  vacated  3/94,  incs.  storage 
bldgs/garages/sheds,  elig  for  Natl  Reg  of 
Hist  Place 

6  Sentry  Shelters 

Former  Naval  Hospital 

1701  Pattison  Avenue 

Philadelphia  PA  19145-5199 

Landholding  Agency:  Navy 

Property  Number:  779310013 

Status:  Excess 

Base  closure 

Nimiber  of  Units:  6 

Comment:  28-896  sq.  ft..  1  story,  concrete/ 
brick  frame,  needs  a  roof,  pres.  of  asbestos, 
sched  to  be  vacated  3/94,  incs.  sentry 
house/shelters,  elig  for  Natl  Reg  of  Historic 
Places 

4  Support  Bldgs. 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number:  779310014 
Status:  Excess 
Base  closure 
Number  of  Units:  4 
Comment:  5162-14756  sq.  ft.,  1  story, 
concrete/brick  frame,  presence  of  asbestos, 
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roof  needs  replacement,  sched  to  be 

vacated  3/94,  incs.  maint.  shop,  bowling 

alley,  phys.  therapy  bldg 
3  Secured  Bldgs. 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310015 
Status:  Excess 
Base  closure 
Number  of  Units:  3 
Comment:  8637-15566  sq.  ft.,  1  story, 

concrete/brick  frame,  presence  of  asbestos, 

needs  major  rehab,  scheduled  to  be  vacated 

3/94,  most  recent  use — storage 
6  Utility  Structures 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310016 
Status:  Excess 
Base  closure 
Number  of  Units:  6 
Comment:  196-6172  sq.  ft.,  1  story,  concrete/ 

brick  frame,  presence  of  asbestos,  needs 

rehab,  scheduled  to  be  vacated  3/94,  incs. 

sewage/water  pump  houses,  elec 

substations,  heat  plant 
Staff  Lounge 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310017 
Status:  Excess 
Base  closure 
Number  of  Units:  1 
Comment:  4164  sq.  ft.,  1  story,  concrete/brick 

frame,  presence  of  asbestos,  scheduled  to 

be  vacated  3/94 
Bldg.  8,  Warehouse 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310018 
Status:  Excess 
Base  closure 
Number  of  Units:  1 

Comment:  10558  sq.  ft.,  3  story,  concrete/ 
brick  frame,  rqpf  needs  replacement, 

presence  of  asbestos,  scheduled  to  be 
vacated  3/94 


Land  [by  SXaXe] 

California 

Folsom  South  Canal 

SW  comer  of  Whiterock  Rd.  &  Folsom  S 

Canal 
Rancho  Cordova  Co:  Sacramento  CA  95670- 
Landholding  Agency:  Interior 
Property  Number  619310002 
Status:  Excess 
Comment:  1.52  acres;  perpetual  easement 

over  .25  acre,  surrounding  land  use  is 

commercial 

Pen/1  sy/vo/i/a 

North  East  Plot  (K13) 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 


Property  Number  779310019 

Status:  Excess 

Base  closiuv 

Number  of  Units:  1 

Conunent:  2  paved  parking  areas,  paved 

roads,  (approx.  9.5  acres),  scheduled  to  be 

vacated  3/94 

North  West  Plot  (Kl 2) 
Former  Naval  Hospital 
1701  Pattison  Avenue 
Philadelphia  PA  19145-5199 
Landholding  Agency:  Navy 
Property  Number  779310020 
Status:  Excess 
Base  closure 
Number  of  Units:  1 

Comment:  2  paved  parking  lots,  paved  roads, 
(2.7  acres),  scheduled  to  be  vacated  3/94 


Unsaitable  Propertiea 

Buildings  (by  State) 
Alaska 

Bldg.  Rl,  Holiday  Beach 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  S-3 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  S-16 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  82 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  9961»-5014 

Landholding  Agency:  DOT 

Property  Number  879310017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  86 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  98 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  99619-5014 

Landholding  Agency:  DOT 

Property  Number  879310019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  524A 

U.S.  Coast  Guard  Support  Center 

Kodiak  Co:  Kodiak  Island  AK  9961»-5014 

Landholding  Agency:  DOT 

Property  Number:  879310020 

Status:  Unutilized 

Reason:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  624 
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U.S.  Coust  Guard  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5014 
Landholding  Aganc>':  DOT 
Property  Number:  879310021 
Status:  Unutilized 

Reason:  Within  airport  runway  clear  rone. 
Secured  Area 

Land  [by  State) 
Kentucky 

Artcmus  Site   . 

Across  Cumberland  River  Bridge 

Artenius  Co:  Knox  KY 

Landholding  Agency:  GSA 

Property  Number:  549320001 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material.  Floodway 
CSA  Number:  4-Z-KY-602 

|FR  Doc.  93-8767  Filed  4-15-93;  8:45  am) 

BILUNG  CODE  4310-39-M 


Office  of  Fair  Housing  and  Equal 
Opportunity 

[Docket  No.  N-93-3558;  FR-342fr-N-03] 

Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  Location  of 
Subcommittee  Meetings. 

SUMMARY:  The  Task  Force  on  Occupancy 
.Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31.  1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (P.L.  102-550)  and  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  App.  2).  The  Task  Force's  charter 
was  published  in  the  Federal  Register 
on  January  7.  1993  at  58  FR  3039.  The 
Task  Force  was  created  to  review  all 
rules,  policy  statements,  handbooks, 
and  technical  assistance  memoranda 
issued  by  the  Department  on  tlie 
standards  and  obligations  governing 
residency  in  public  and  assisted 
housing  and  to  make  recommendations 
to  the  Secretary-  for  the  establishment  of 
reasonable  criteria  for  occupancy.  The 
Task  Force  has  established  an  Executive 
Committee  and  three  additional 
subcommittees — Admissions, 
Occupancy  and  Evictions.  This  is  a 
notice  announcing  the  location  of 
meetings  for  the  subcommittees  of  the 
Task  Force. 

FOR  FURTHER  INFORMATION  CONTACT: 
Liiurence  D.  Pearl,  Office  of  Fair 
Haiising  and  Equal  Opportunity,  room 
5226,  Department  of  Housing  and  Urban 
I/avelopment,  451  Seventh  Street.  SW., 
\Vp.shington,  DC  20410.  Telephone: 


(202)  708-3727,  (TDD)  (202)  708-0113. 
(Those  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  Notice  of 
the  following  meetings  was  published  in 
the  Federal  Register  on  February  25, 
1993  at  58  FR  11415. 
Tues.,  Apr.  20.  9  a.m.  to  5  p.m.. 

Admissions 
Wed.,  Apr.  21.  9  a.m.  to  5  p.m., 

Occupancy 
Thurs.,  Apr.  22,  9  a.m.  to  12  noon. 

Evictions 
Thurs.,  Apr.  22, 1  p.m.  to  5  p.m.. 

Executive 

These  meetings  will  be  held  at  the 
Hall  of  States,  444  North  Capitol  Street, 
NVV.,  room  283,  Washington,  DC.  Please 
note  that  the  starting  time  for  the 
Admissions  Committee  has  been 
changed  to  9  a.m. 

agenda:  The  Admissions,  Occupancy 
and  Evictions  Subcommittee  meetings 
will  consider  drafts  prepared  by  their 
members  regarding  the  Department's 
occupancy  standards  in  public  and 
assisted  housing,  and  develop  proposals 
to  be  considered  by  the  full  Task  Force, 
circulated  to  the  public  and  considered 
at  public  hearings.  The  Executive 
Committee  will  recommend  the  time, 
place  and  logistics  for  the  public 
hearings  and  make  such  other 
recommendations  to  the  full  Task  Force 
as  may  be  appropriate. 
PUBLIC  PARTICIPATION:  These  are  open 
meetings.  The  public  is  also  invited  to 
submit  written  comments  on  any  aspect 
of  the  Task  Force's  mandate  or  activities 
to  Ms.  Bonnie  Milstein,  the  Chair  of  the 
Task  Force,  at  1101  Fifteenth  Street, 
NW.,  suite  1212,  Washington,  DC 
20005-2765. 

Dated:  April  9.  1993. 

Bonnie  Milstein, 

Chair,  Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing. 

Roy  Rodriguez,  * 

Acting  General  Deputy  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity. 
|FR  Doc.  93-8939  Filed  4-15-93.  8:45  am] 

BILUNQ  CODE  4310-2»-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(MT-921-0»-<4120-03:  NDM  81582] 

Request  for  Public  Comment  on 
Environmental  Analysis,  Fair  Market 
Value  and  Maximum  Economic 
Recovery 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  requests  public  comment 
on  the  fair  market  value  of  certain  roal 
resources  it  proposes  to  offer  for 
competitive  lease  sale. 

The  land  included  in  Coal  Lease 
Application  NDM  81582  is  located  in 
Mercer  County,  North  Dakota,  and  is 
described  as  follows: 

T.  145  N.,  R.  86  W.,  5th  PJ^ 

Sec.  6:  Lots  3.  4,  5,  SEV«t>AV'/i 

Sec.  8:  EV^E'/i.  NW'/iNW'/..  SEV«NW'/«, 

SEV«SWV4,  SW'ASE'/. 
Soc.  18:  E'/i. 
792.900  acres. 

The  Beulah  bed,  averaging  11.5  feet  in 
thickness,  is  the  only  economically 
minable  coal  seam  within  the  tract.  The 
tract  contains  an  estimated  7.6  million 
short  tons  of  recoverable  lignite.  Coal 
quality,  as  received,  averages  6919  BTU/ 
lb,  36.1  percent  moisture,  6.2  percent 
ash,  0.8  percent  sulfur,  30.5  percent 
fixed  carbon,  and  27.3  {>ercent  volatile 
matter.  This  coal  bed  is  being  mined  in 
adjoining  tracts  by  the  Coteau  Properties 
Company. 

The  public  is  invited  to  submit 
written  comments  on  the  environmental 
analysis,  fair  market  value,  and  the 
maximum  economic  recovery  of  the 
tract. 

In  addition,  notice  is  also  given  that 
a  public  hearing  will  be  held  on  Friday, 
May  21, 1993,  on  the  environmental 
assessment,  the  proposed  lease  sale,  the 
fair  market  value,  and  maximum 
economic  recovery  of  the  proposed  lease 
tract.  • 

DATES:  Comments  must  be  received  on 
or  before  May  21,  1993.  The  public 
hearing  will  be  held  at  1  p.m..  Mountain 
Daylight  Time  on  the  same  date,  at  the 
BLM  Dickinson  District  Office.  2933 
Third  Avenue  West.  Dickinson.  North 
Dakota. 

ADDRESSES:  For  more  complete  data  on 
this  tract,  please  contact  Donald 
Gilchrist  (telephone  406-255-2816), 
Bureau  of  Land  Management,  Montana 
Stale  Office,  222  North  32nd  Street,  P.O. 
Box  36800,  Billings,  Montana  59107  or 
Douglas  Burger  (telephone  701-225- 
9148),  Bureau  of  Land  Management, 
Dickinson  District  Office,  2933  Third 
Avenue  West,  Dickinson,  North  Dakota 
58601.  Copies  of  the  environmental 
assessment  are  available  at  both 
addresses. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Federal  Coal 
Management  regulations  43  CFR  parts 
3422  and  3425,  not  less  than  30  days 
prior  to  publication  of  a  notice  of  sale, 
the  Secretary  shall  solicit  public 
comments  on  the  environmental 
assessment,  the  proposed  sale,  fair 


market  value,  and  maximum  economic 
recovery  on  the  proposed  lease  tract. 
Proprietary  data  marked  as  confidential 
may  be  submitted  to  the  Bureau  of  Land 
Management  in  response  to  this 
solicitation  of  public  comments.  Data  so 
marked  shall  be  treated  in  accordance 
with  the  laws  and  regulations  governing 
the  confidentiality  of  such  information. 
A  copy  of  the  comments  submitted  by 
the  pubhc  on  fair  market  value  and 
maximum  economic  recovery,  except 
those  portions  identified  as  proprietary 
by  the  author  and  meeting  exemptions 
stated  in  the  Freedom  of  Information 
Act,  will  be  available  for  public 
inspection  at  the  Bureau  of  Lend 
Management,  222  North  32nd  Street, 
Billings,  Montana  during  regular 
business  hours  (9  a.m.  to  4  p.m.) 
Monday  through  Friday. 

Comments  should  be  sent  to  the 
Bureau  of  Land  Management,  P.O.  Box 
36800,  Billings,  Montana  59107  and 
should  include,  but  not  necessarily  be 
limited  to  the  following: 

1.  The  quality  and  quantity  of  the  coal 
resources; 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal  including 
specificalion  of  the  seams  to  be  mined, 
timing  and  rate  of  production, 
restriction  to  mining,  and  inclusion  of 
the  tract  In  an  existing  mining 
operation: 

3.  The  fair  market  value  appraisal 
including  but  not  limited  to  the 
evaluation  of  the  tract  as  an  incremental 
unit  of  an  existing  mine,  selling  price  of 
the  coal,  mining  and  reclamation  costs, 
net  present  value  discount  factors, 

'  depreciation  and  other  tax  accounting 
factors,  value  of  the  surface  estate,  and 
any  comparable  sales  data  of  similar 
coal  lands. 

The  values  given  above  may  or  may 
not  change  as  a  result  of  comments 
received  from  the  pubhc  and  changes  in 
market  conditions  between  now  and 
when  final  economic  evaluations  are 
completed. 

Dated:  April  9, 1993. 
Robert  H.  Lawlon, 
State  Director. 

[FR  Doc.  93-^925  Filed  4-15-93;  8:45  am) 
BILUMG  CODE  4>10-0N-H 

(UT-040-03-4830-01-ADVBI 

Cedar  Ctty  EMstrict  Advisory  Council 
Meeting  jj 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  a  meeting  of  the  Cedar 
City  District  Advisory  Council. 
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summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  of 
a  meeting  of  the  Cedar  Qty  District 
Advisory  Council.  Agenda  Items  will 
include  issues  directly  related  to  the 
development  and  preparation  of  the 
Dixie  Resource  Management  Plan. 
DATES:  May  20-21, 1993.  The  meeting 
will  begin  at  10  a.m.  at  the  Dixie 
Resource  Area  Office,  225  North  Bluff, 
St.  George,  Utah  and  end  mid-afternoon 
of  May  21,  1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
District  Manager  Gordon  R.  Staker, 
Cedar  City  District  Office,  176  East  D.L 
Sargent  Drive,  Cedar  City,  Utah  84720. 
Telephone:  801-586-2401. 
SUPPLEMENTARY  iHfOflMATlON:  Advisory 
Council  Meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statements  or  file  written  statements  for 
the  Board's  consideration.  Anyone 
wishing  to  make  a  statement  notify  the 
District  Manager  by  Monday,  May  17, 
1993.  A  time  limiCmay  be  established 
by  the  District  Manager.  Anyone 
wishing  to  attend  the  meeting  will  need 
a  four-wheel  drive  vehicle  and  a  lunch 
for  both  days  of  the  meeting. 

Dated:  April  9, 1993. 
Gordon  R.  Staker, 

District  Manager. 

IFR  Doc.  93-8897  Filed  4-15-93;  8:45  ami 

BiLUNO  COOC  O10-0O-M 


[NV-930-03-421  (M)5;N-50827J 
Notice  of  Realty  Action 

ACTION:  Change  of  use  for  an  existing 
lease/purchase  for  recreation  and  public 
purposes  Clark  County,  NV. 

summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  was  classified  as  suitable  for 
lease/purchase  on  July  11,  1985.  for 
public  library  purposes  (N-36901)  by 
Las  Vegas/Clark  County  Library  District, 
under  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et  seq.).  It  is  now  intended  to 
modify  the  classification  to  allow  it  for 
use  as  a  public  park,  under  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
City  of  Las  Vegas  intends  to  use  the  land 
for  the  extension  of  a  public  park,  (W. 
Wayne  Bunker  Family  Park). 

Mount  Diablo  Meridian,  NeraiU 

T.  20S..R.  60E, 
Sec.  10:  NfEV«NEV«NEv«NW'/.. 
Aggregating  2.5  acres  (gross). 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  public 


interest.  The  lease  and/or  patent,  when 
issued,  will  be  subject  to  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  and  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  tlie 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  Ail  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretar>-  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  40  feot  in  width  along 
the  east  boundary  and  50  foot  width 
along  the  north  boundary  in  favor  of  the 
City  of  Las  Vegas  for  streets,  roads, 
public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  the  City  of  L^s 
Vegas. 

2.  Those  rights  for  power  line 
purposes  which  have  h)eon  granted  to 
Nevada  Power  Company  by  Permit  No. 
Nev-061618  under  the  Act  of  Miirch  4. 
1911. 

Detailed  information  concerning  this, 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District.  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  tnis  notice  in' the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  ail  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/purchase  under 
the  recreation  and  public  purposes  act. 
leasing  under  the  mineral  leasing  laws 
and  disposal  under  the  mineral  disposal 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District.  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the 
lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  lands  will  not  be  offered  for  lease/ 
purchase  until  after  the  modification  of 
the  classification  becomes  effective. 

Dated:  April  7. 1993 
Ben  F.  CttUins, 

District  Manager,  Las  Vegas.  NV 

|FR  Doc  93-8888  Filed  4-15-93;  8  45  am) 

WLUNG  COOe  4310-HC-M 
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[NV-930-03-4210-05;  W-571411 

Notice  of  Realty  Action  Purchase  for 
Recreation  and  Public  Purposes 
(R&PP)  Act,  Clark  County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Purchase  of  public  lands  in 

Clark  County. 

SUMMARY:  The  following  described 
public  land  in  Clark  County.  Nevada, 
has  been  identified  and  examined  and 
found  suitable  for  purchase  for 
recreational  or  public  purposes  under 
the  provisions  of  the  R&PP  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  Clark 
County  proposes  to  use  the  land  for 
solid  waste  transfer  stations. 

Mount  Diablo  Meridian,  Nevada 

T.  13  S..  R.  70  E.  (Bunkerville), 

Sec.  35:  NWV«NWV«NEV4SWV4. 
T.  14  S..  R.  66  E.  (Moapa/Glendale). 

Sec.  36:  SWASWASWASW'/i. 
T.  16  S..  R.  56  E.  (Indian  Springs), 

Sec.  16:  S'/iNE'/iNW'ANEV*. 
T.  16.  S,  R.  68  E.  (Overton/Logandaie), 

Sec.  6:  SEV«SEV«SWV«SWV«. 
T.  21  S..  R.  60  E.  (Las  Vegas— Flamingo/ 
Durango), 

Sec.  16:  S'^SVVV4SEV4SWV4. 
SEV4SEV4SWV4SWV4. 
T.  22  S..  R.  61  E.  (Las  Vega*— Shelboume), 

Sec.  17:  NV.iNViNEV4SWV4NEV4. 
T.  24  S.,  R.  58  E.  (Goodsprings), 

Sec.  25:  E'/iSW'/iNE'ASW'/.. 
T.  25  S.,  R.  57  E.  (Sandy  Valley). 

Sec.  05:  NWV4NWV4S\VV«SEV4. 
T.  28  S.,  R.  63  E.  (Searchlight). 

Sec.  27:  portion  of  lots  1  and  2. 

Containing  32.5  acres  more  or  less. 

Three  of  the  parcels,  or  portions 
thereof,  described  above  were 
previously  segregated  and  classified  for 
lease/purchase  under  the  R&PP  Act  as 
follows: 

1.  T.  14  S..  R.  66E.,  sec.  36: 
SWV4S\Vy4SWV4SWV4  (Moapa/ 
Glendale),  classified  for  the  Glendale 
Town  Equipment  Storage  site  on  11/24/ 
86. 

2.  T.  21  S..  R.  60  E..  sec.  16: 
SV2SWV4SEV«SWV4. 
SEV4SEV4SWV4SWV4  (Las  Vegas- 
Flam  ingo/Durango).  classified  for  a 
public  park  on  9/25/86. 

3.  T.  22  s..  R.  61  E..  sec.  17: 
N1/2NEV4NEV4SWV4NEV4  (Las  Vegas— 
Shelboume).  classified  for  a  transfer 
station  on  9/28/75. 

This  NORA  will  modify  the  above 
classifications  to  allow  for  disposal  for 
transfer  stations  under  the  R&PP  Act. 

The  land  is  not  required  for  any 
federal  purpose.  The  purchase  is 
consistent  with  the  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  patent,  when 
issued,  will  be  subject  to  the  provisions 


of  the  R&PP  Act  and  applicable 
regulations  of  the  Secretary  of  the 
Interior,  and  will  contain  the  following 
reservations  to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads, 
public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  County/the 
City  of  Las  Vegas. 

2.  Those  rights  for  water  pipeline 
which  have  been  granted  to  tne  Las 
Vegas  Valley  Water  District  by  grant  no. 
N-47834  under  the  Act  of  October  21, 
1976,  in  the  La  Vegas— Shelboume 
parcel. 

3.  Those  rights  for  a  highway  which 
have  been  granted  to  the  Nevada 
Department  of  Transportation  by  grant 
no.  CC-020583  under  the  Act  of 
November  09, 1921,  in  the  Goodsprings 
parcel. 

4.  Those  rights  for  an  access  road  and 
powerline  which  have  been  granted  to 
MCI  Telecommunications  Corporation 
by  grant  no.  N-41362  under  the  Act  of 
October  21, 1976.  in  the  Goodsprings 
parcel. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Ehive.  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  purchase  under  the 
recreation  and  public  purposes  act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  of  mineral  materials. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District.  P.O.  Box 
26569.  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  be  come 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
land  will  not  be  offered  for  purchase 
until  after  the  classification  becomes 
effective. 


Dated:  March  30. 1993. 
Mason  K.  Hall. 

Acting  District  Manager,  Las  Vegas.  NV. 
[FR  Doc.  93-8889  Filed  4-15-93;  8:45  am] 
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Fish  and  Wildlife  Service 

Wild  Bird  Conservation  Act  (Act)  of 
1992;  Prohibition  on  the  Import  of 
Certain  Species  of  Exotic  Birds  to  the 
United  States,  Based  on  Quotaa 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice. 

SUMMARY:  Prohibition  based  on 
Importation  Quotas:  The  U.S.  Fish  and 
Wildlife  Service  (Service)  Is  notifying 
the  public  that,  for  certain  species  of 
exotic  birds  listed  in  the  Appendices  to 
the  Convention  on  International  Trade 
in  Endangered  Species  of  Wild  Fauna 
and  Flora  (CITES),  the  importation 
quota  pursuant  to  the  Wild  Bird 
Conservation  Act  of  1992  has  been  met. 
and  no  more  birds  of  that  species  can  be 
imported  into  the  United  States  in  the 
absence  of  further  administrative  action 
by  the  Service.  Corrections  to  quota: 
The  Service  is  notifying  the  public  of 
corrections  to  the  importation  quota  for 
two  species. 

ADDRESSES:  Comments  and  information 
should  be  sent  to:  Director,  U.S.  Fish 
and  Wildlife  Service,  c/o  Mr.  Marshall 
P.  Jones.  Chief.  Office  of  Management 
Authority,  4401  N.  Fairfax  Dr.,  room 
432.  Ariington.  VA  22203. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Dr.  Susan  S.  Lieberman,  Office  of 
Management  Authority,  at  the  above 
address,  telephone  (703)  358-2093.         "• 
SUPPLEMENTARY  INFORMATION:  On 
October  23. 1992,  the  President  signed 
into  law  the  Wild  Bird  Conservation  Act 
of  1992  (Act),  the  purposes  of  which 
include  promoting  the  conservation  of 
exotic  birds  by:  Ensuring  that  all 
imports  into  the  United  States  of  species 
of  exotic  birds  are  biologically 
sustainable  and  not  detrimental  to  the 
species;  ensuring  that  imported  birds 
are  not  subject  to  inhumane  treatment; 
and  assisting  wild  bird  conservation  and 
management  programs  in  countries  of 
origin.  On  December  4, 1992.  the 
Service  published  a  Notice  in  the 
Federal  Register  announcing  the  effects 
of  the  Act.  including  the 
implementation  of  an  importation  quota 
for  all  species  of  exotic  birds  (as  defined 
by  the  Act)  listed  in  any  Appendices  to 
CITES.  The  Federal  Register  notice  of 
December  4, 1992.  listed  the 
importation  quotas  for  each  species 
covered  by  the  Act. 
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Pursuant  to  section  105(d), 
"Limitation  on  Number  Imported 
During  Fifst  Year."  the  Act  directs  the 
Secretary  to  prohibit  the  importation 
into  the  United  States  of  the  following 
species  of  exotic  birds  listed  in  the 
Appendices  to  CITES,  for  which  the 
statutorilv-defined  quota  has  been  met 
or  exceeded: 

Agapomia  pullaria 

Am  macao 

Aratinga  canicularis 

Balaeniceps  rex 

Barnardius  bamardi 

Cacatua  hadbeateri 

Cacatua  tenuirostris 

Columba  Jivia 

Corythaeoh  cristata 

Faico  biarmicus 

Forpus  coelestis 

Forpus  passerinus 

Neopsittacus  musschenbtvekii 

Otus  leucotis 

Poicephalas  senegalus 

Psittacula  hngicauda 

Purpureicephalus  spiuius 

Pyrrhura  picta 

Uraeginthus  bengalus 
Therefore,  the  Service  hereby 

prohibits  the  importation  of  the  exotic 

birds  enumerated  above,  subject  to 

future  administrative  action  under 

sections  106. 107,  or  112  of  the  Act. 
The  Service  notes  that  the  quota  for 

Columba  Uvia  does  not  include  the 

domesticated  subspecies  C.  livia 

domestica,  which  in  the  view  of  the 

Service  is  not  subject  to  the  provisions 

of  the  Act. 
Pursuant  to  section  106  of  the  Act 

("List  of  Approved  Species"),  the 

aforementioned  species  and  those 

prohibited  as  per  the  Federal  Register 

notice  of  December  4. 1992,  cannot  be 

imported  into  the  United  States  unless 
they  are  placed  on  a  list  of  approved 
species  or  approved  breeding  facilities, 
or  unless  a  permit  is  issued  under 
section  112  of  the  Act.  The  Service 
published  a  Notice  of  Intent  to 
promulgate  regulations  in  the  Federal 
Register  of  December  4. 1992,  which 
includes  regulations  to  promulgate  the 
aforementioned  list  of  approved  species. 
No  species  can  be  placed  on  an 
approved  list,  nor  can  permits  be  issued 
for  exemptions  authorized  under  the 
Act,  until  those  regulations  are 
promulgated. 

In  addition,  the  Service  hereby 
corrects  the  quota  for  the  species 
Amazoha  aestiva.  In  the  Federal 
Register  notice  of  December  4. 1992,  no 
quota  was  published  for  the  species, 
since  it  is  banned  from  export  from  all 
countries  of  origin.  However,  sihce 
3,937  individuals  of  the  species  were 
imported  in  1991,  a  quota  of  3.937  exists 


for  the  species  (until  October  22.  1993). 
for  those  individual  birds  being 
exported  or  re-exported  from  countries 
other  than  the  countries  in  which 
species  is  found  in  the  wild. 

In  addition,  the  Service  hereby 
corrects  an  error  from  the  Federal 
Register  notice  of  December  4, 1992. 
which  published  a  quota  for  Lohus 
gamihs,  even  though  imports  of  that 
species  are  prohibited  under  the  Act. 
There  is  no  quota  for  the  species  Lorius 
garrulus. 

Author  Tho  primary  autfior  of  this  notice 
is  Dr.  Susan  S.  Lieberman,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority. 

Dated:  April  8, 1993. 
Richard  N.  Smitfa, 

Acting  Director. 

(FR  Doc.  93-8850  Filed  4-15-93;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSK>N 

[Inveetigation  No.  731-TA-550  (Final)] 

Sulfur  Dyes  From  India 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the 
Commission  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  India  of  sulfur  dyes, 
including  sulfur  vat  dyes,  ^  provided  for 
in  subheadings  3204.15,  3204.19.30. 
3204.19.40.  and  3204.19.50  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  have  been  found  by 
the  Department  of  Commerce  to  be  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV). 


'  The  record  is  defined  in  5  207.2(0  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

'  Sulfur  dyes  are  synthetic  organic  coloring  matter 
containing  sulfiu.  Sulfur  dyes  are  obtained  by  high 
temperature  sulfurization  of  organic  material 
containing  hydroxy,  nitro.  or  amino  groups,  or  by 
reaction  of  sulfur  or  alkaline  sulfide  with  aromabc 
hydrocarbons.  For  purposes  of  this  investigation, 
sulfur  dyes  include,  but  are  not  limited  to.  sulfur 
vat  dyes  with  the  following  color  index  numbers: 
Vat  Blue  42.  43,  44.  45.  47.  49,  and  50  and  Reduced 
Vat  Blue  42  and  43.  Sulfur  vat  dyes  also  have  the 
properties  described  above.  All  forms  of  sulfur  dyes 
are  covered,  including  the  reduced  (leuco)  ot 
oxidized  state,  presscake,  paste,  pow<ler, 
concentrate,  or  so-called  "pre-reducad.  liquid 
ready-to-dye"  forms. 


Background 

The  Commission  instituted  this 
investigation  effective  October  23,  1992, 
following  a  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  sulfur  dyes,  including  sulfur 
vat  dyes,  from  India  were  being  sold  at 
LTFV  within  the  meaning  of  section 
733(b)  of  the  Act  (19  U.S.C.  1673b(b)). 
Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  November  12.  1992  (57  FR 
53779).  The  hearing  was  held  in 
Washington.  DC,  on  January  13.  1993, 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretaiy  of  Commerce  on  April  12, 
1993.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  2619 
(April  1993).  entitled  "Sulfur  Dyes  from 
India:  Determination  of  the  Commission 
in  Investigation  No.  731-TA-550  (Final) 
Under  the  Tariff  Act  of  1930.  Together 
With  the  Information  Obtained  in  the 
Investigation." 

Issued:  April  12,  1993. 

By  order  of  the  Commission. 
Paul  R.  Bardot, 
Acting  Secntary. 

[FR  Doc.  93-8922  Filed  4-15-93;  8:45  ami 
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INTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  in  Compensated 
Intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

(A)  Parent  corporation  and  address  of 
principle  office:  Philip  Morris 
Companies  Inc.,  (a  Virginia 
corporation),  120  Park  Avenue,  New 
York,  NY  10017. 

(1)  Primary  contact  relative  to  OH 
services:  Private  Truck  Operations.  Kraft 
General  Foods,  Inc..  Three  Lakes  Drive, 
Northfield.  IL  60093-2753. 

(B)  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
states  of  incorporation: 

(1)  Abdulla  of  Bond  Street,  Ltd.,  Delaware 

(2)  Argintina  Holdings  Inc.,  Delaware 
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(3)  B.  Muratti  Sons  &  Company  Inc.,  New 
York 

(4)  BEVACX)  Corporation.  Missouri 

(5)  Bennett.  Farr  ft  Wells  Bottling  Co.. 
Michigan 

(6)  Boboli  Co.,  Delaware 

(7)  BOR  Services  Inc.,  Delaware 

(8)  Bouyea-Fassetts,  Inc.,  Delaware 

(9)  Capri  Sun,  Inc.,  Delaware 

(10)  Carolina  Properties  of  Greenville  Inc., 
South  Carolina 

(11)  Charles  Freihofer  Baking  Co.,  Inc..  New 
York 

(12)  Chumy  Company,  Inc.,  Delaware 

(13)  Colonial  HeighU  Packaging,  Inc., 
Delaware 

(14)  Dart  Resorts  Inc.,  Delaware 

(15)  Dl  Giomo  Foods  Co.,  Delaware 

(16)  Eastern  Projects,  Inc.,  California 

(17)  Entenmann's,  Inc.,  Delaware 

(18)  Entenmann's  Frozen  Foods,  Inc.,  Florida 

(19)  Filter  Materials  Ltd.,  Delaware 

(20)  Foodco  Corporation  (10%),  California 

(21)  Gardners  Good  Foods,  Inc.,  New  Jersey 

(22)  General  Foods  Bakery  Companies,  Inc., 
Delaware 

(23)  General  Foods  Borinquen  Inc.,  Delaware 

(24)  General  Foods  Capital  Corporation, 
Delaware 

(25)  General  Foods  Credit  Corporation, 
lielaware 

(26)  General  Foods  Credit  Investors  No.  1 
Corporation,  Delaware 

(27)  General  Foods  Credit  Investors  No.  2 
Corporation,  Delaware 

(28)  General  Foods  Credit  Investors  No.  3 
Corporation,  Delaware 

(29)  General  Foods  Manufacturing 
Corporation  of  Mexico,  Delaware 

(30)  Grant  Holdings,  Inc.,  Pennsylvania 

(31)  HAG  GF  Vertriebs  ft  Marketing 
Corporation,  Delaware 

(32)  HNB  Investment  Corp.,  Delaware 

(33)  Highland  Mutiial  Water  Company, 
Colorado 

(34)  Highlands  Ranch  Decorator  Center,  Inc., 
Colorado 

(35)  Highlands  Ranch  Development  Corp., 
Colorado 

(36)  Highlands  Ranch  Escrow  Company,  Inc., 
Colorado 

(37)  Highlands  Ranch  Estates,  Inc.,  Colorado 

(38)  Highlands  Ranch  Financial  Corporation, 
Colorado 

(39)  Highlands  Ranch  Mortgage  Company, 
Inc.,  Colorado 

(40)  Highlands  Ranch  Real  Estate 
Corporation,  Colorado 

(41)  Highlands  Ranch  Village,  Inc.,  Colorado 

(42)  Hudson  Commercial  Corporation, 
Delaware 

(43)  International  Tobacco  Co.  Inc.,  New 
York,  Delaware 

(44)  Jacks  Frozen  Pizza,  Inc.,  Wisconsin 

(45)  Jacob  Leinenkugel  Brewing  Co.,  Inc., 
Wisconsin 

(46)  Jacobs  Suchard  International,  Delaware 

(47)  Kraft  Food  Ingredients  Corp.,  Delaware 

(48)  Kraft  Food  Service,  Inc.,  Delaware 

(49)  Kraft  Food  Service  Holding  Corporation, 
Delaware 

(50)  Kraft  General  Foods  Holdings  Norway, 
Inc.,  Delaware 

(51)  Kraft  General  Foods,  Inc.,  Delaware 

(52)  Kraft  General  Foods  Intl.  Svcs.  Inc., 
Delaware 


(53)  Kraft  General  Foods,  Manufactxiring 
Corp.,  Delaware 

(54)  Kraft  General  Foods  RftD,  Inc.,  Delaware 

(55)  M.B.C  Holdings,  Inc.,  Wisconsin 

(56)  MVC  Financial  Corporation,  California 

(57)  Metropolitan  Cheese  Distributing 
Corporation,  New  York 

(58)  Miller  Brands  of  Greater  New  Orleans, 
Inc.,  Louisiana 

(59)  Miller  Brands  of  Oklahoma,  Inc, 
Oklahoma 

(60)  Miller  Brands  of  Omaha,  Inc.,  Nebraska 

(61)  Miller  Brands  of  the  East  Bay  (three 
locations),  California 

(62)  Miller  Brands,  Inc.  (Oregon),  Oregon 

(63)  Miller  Brewing  International,  Inc., 
Delaware 

(64)  Miller  Brewing  Company,  Wisconsin 

(65)  Miller  Brewing  1855,  Inc.,  Delaware 

(66)  Miller  Brewing  Mexico,  Inc.,  Delaware 

(67)  Miller  Brewing  Overseas,  Inc,  Delaware 

(68)  Miller  Distributing  of  Oklahoma,  Inc., 
Oklahoma 

(69)  Mission  Viejo  Company,  California 

(70)  Mission  Viejo  Realty,  California 

(71)  Muratti  Latin  America  Inc.,  Delaware 

(72)  National  Dairy  Products  Corp.,  Delaware 

(73)  The  New  Town  of  Highlands  Ranch, 
Inc,  Colorado 

(74)  OMFC  Service  Company,  Delaware 

(75)  One  Channel  Corporation,  Delaware 

(76)  Oscar  Mayer  Foods  Corporation, 
Delaware 

(77)  PMCC  Investors  No.  1  Corporation, 
Delaware 

(78)  PMCC  Investors  No.  2  Corporation, 
Delaware 

(79)  PMCC  Investors  No.  3  Corporation, 
Delaware 

(80)  PMCC  Investors  No.  4  Corporation, 
Delaware 

(81)  PMCC  Leasing  Corporation,  Delaware 

(82)  Packaged  Food  ft  Etoverage  Co.,  Inc, 
Delaware 

(83)  Park  Export  Corporation,  U.S.  Virgin 
Islands 

(84)  Phenix  Leasing  Corporation,  Delaware 

(85)  Phenix  Management  Corporation, 
I)elaware 

(86)  Philip  Morris  Asia  Incorporated, 
Delaware 

(87)  Philip  Morris  Capital  Corporation, 
Delaware 

(88)  Philip  Morris  Companies  Inc.,  Virginia 

(89)  Philip  Morris  Corporate  Services  Inc., 
Delaware 

(90)  Philip  Morris  Duty  Free  Inc.,  Delaware 

(91)  Philip  Morris  Europe  S.A.,  Delaware 

(92)  Philip  Morris  Export  Corporation, 
Delaware 

(93)  Philip  Morris  Incorporated,  Virginia 

(94)  Philip  Morris  International  Investment 
Corp.,  Delaware 

(95)  Philip  Morris  International  Leasing 
Corp.,  Delaware 

(96)  Philip  Morris  Management  Corp.,  New 
York 

(97)  Philip  Morris  Marketing  S.A.,  Delaware 

(98)  Philip  Morris  International  Inc, 
lielaware 

(99)  Philip  Morris  International  Finance 
Corp.,  Delaware 

(100)  Philip  Morris  Latin  America  Sales 
Corp.,  Delaware 

(101)  Philip  Morris  Limited,  Delaware 

(102)  Philip  Morris  Products  Inc,  Virginia 


(103)  Philip  Morris  Overseas  Limited, 
Delaware 

(104)  Philip  Morris  Sales  Inc,  Delaware 

(105)  Philip  Morris  Services  Inc.,  Delaware 

(106)  Philip  Morris  Taiwan  Inc,  Delaware 

(107)  Philip  Morris  Thailand  Inc.,  Delaware 

(108)  Porta  Park  Corporation  (50%),  Delaware 

(109)  Professional  Marketing  Overseas  Corp., 
Delaware 

(110)  Rye  Ventures,  Inc.,  Delaware 

(111)  SB  Leasing  Inc.,  Delaware 

(112)  Sand  Creek  Cattle  Company,  Colorado 

(113)  Santa  Ana  Beverage,  Inc.,  California 

(114)  Shop-N  Ride,  Inc..  Colorado 

(115)  Simsbury  Properties  Inc.,  Delaware 

(116)  Southern  Gold  Qtnis  Products  Inc, 
Florida 

(117)  Taylor  Group,  Inc.,  Missouri 

(118)  The  All  American  Gourmet  Company, 
Delaware 

(119)  Tobacco  International  Latin  America, 
Inc.  Delaware 

(120)  Tombstone  Pizza  Corp.,  Delaware 

(121)  Vict.  Th.  Engwall  ft  Co..  Inc,  Delaware 
Sidney  L.  Strickland,  Jr., 

Secrefary. 

|FR  Doc  93-9000  Filed  4-15-93;  8:45  ami 
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[Doclwt  No.  AB-55  (Sub  264X]J 

CSX  Transportation,  lr>c. — 
Abandonment  Exemption — in  Grant 
ar>d  Miami  Counties,  IN 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904  the 
abandonment  by  CSX  Transportation, 
Inc.,  of  a  6.72-miIe  line  segment, 
between  milepost  147.07  at  Amboy  and 
milepost  153.82  at  Santa  Fe,  in  Miami 
County,  IN,  subject  to  standard  labor 
protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  Hie  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  16, 
1993.  Formal  expressions  of  intent  to 
file  an  offer  >  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  April  26, 1993;  petitions  to  stay 
must  be  filed  by  May  3, 1993;  and 
petitions  to  reopen  must  be  filed  by  May 
11, 1993.  Requests  for  a  public  use 
condition  must  be  filed  by  May  6, 1993. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  264X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger,  CSX  Transportation, 


'  S«e  Exempt,  of  Rail  Abandonment — Often  of 
Finan.  Assist.,  4  LCC2d  164  (1987). 
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Inc..  500  Water  Street,  Jacksonville. 
PL  32203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder.  (202)  927-5610  [TDD 
for  hearing  impaired:  (202)  927-5721]. 
SUPPLEIItNTARV  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  room  2229.  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5271.) 

Decided:  April  5. 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chainnan  Simmons,  Conunissioners 
Phillips,  PhJbin,  and  Walden. 
Sidney  L.  Striclduid.  Jr., 
Secretary. 

[FR  Doc.  93-9002  Filed  4-15-93;  8:45  am] 
BiujNQ  CODE  ^n^-o^-p 


[Docket  No.  AB-«  (Sub-No.  462X)) 

CSX  Transportation,  Inc.— 
Abandonment  Exemptior>— In  New 
Hanover  County,  NC 

CSX  Transportation.  Inc.  (CSXT)  has 
filed  a  notice  of  exemption  under  49 
CFR  Part  1152  Subpart  F— Exempt 
Abandonment  to  abandon  its 
approximately  1.5-mile  rail  line 
between  milepost  AF-286.4  at 
Wilmington.  NC.  and  milepost  AF- 
284.9  (the  end  of  the  line),  in  New 
Hanover  County,  NC. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period.  CSXT  also  has  certified  that  the 
requirement  at  49  CFR  1152.50(d)(1) 
(notice  to  government  agencies)  has 
been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co.— 
Abandonment— Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 


assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  May  16, 
1993.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues.' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).2  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  3  must  be  filed  by  April  26. 
1993.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  6. 1993. 
with:  Office  of  the  Secretary.  Case 
Control  Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Charles  M. 
Rosenberger,  500  Water  Street  J150. 
Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environmental  and  historic  resources. 
The  Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  April  21. 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (Room  3219. 
Interstate  Commerce  Commission. 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  April  5, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

|FR  Doc.  93-8998  Filed  4-15-93;  8:45  am] 
BIUJNG  CODE  7035-01-M 


'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  in  its 
independent  investigation)  cannot  be  made  before 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Oul-of-Service  Rail  Lines.  5  I.C.C.2d 
377  (19«9).  Any  entity  seeking  a  sUy  involving 
environmental  concerns  is  encouraged  to  Tile  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  andjct  on  the  request  before 
the  effective  date  of  this  exemption. 

'See  Exempt,  of  Rail  Abandonment— Offers  of 
Finan.  AssUt..  4  I.CC.zd  164  (1987). 

'  The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


[Flnanco  Docket  No.  32231  (Sub.  1)] 

Kokomo  Rail  Co.,  Inc.  and  Central 
Railroad  Company  of  Indianapdla— 
Acquisition  and  Operation 
Exemption— Line  of  CSX 
TranaportaUon,  Inc.,  Between  Marion 
and  Amt>oy,  IN 

Kokomo  Rail  Co..  Inc..  and  Central 
Railroad  Company  of  Indianapolis  have 
petitioned  for  exemptions  under  49 
U.S.C.  10505  from  the  prior  approval 
requirements  of  49  U.S.C  11343.  et  seq.. 
to  acquire  and  operate,  respectively,  a 
12.55-mile  rail  line  from  CSX 
Transportation,  Inc..  between  milepost 
134.48  at  Marion.  IN,  and  milepost 
147.07  at  Amboy.  IN.  Because  we  find 
that  these  transactions  are  exempt  under 
49  CFR  1150.31(a)(1),  this  notice  of 
exemption  is  being  published  instead 
and  the  exemption  petitions  are 
dismissed. ' 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Thomas  F. 
McFarland,  Jr.,  20  North  Wacker  Drive, 
Suite  3118,  Chicago.  IL  60606-3101. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  April  5, 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Sinmions,  Commissioners 
Phillips,  Philbin,  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-9001  Filed  4-15-93;  8:45  am) 
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[Docket  No.  A&-12  (Sub-No.  160X)J 

Southern  Pacific  Transportation  Co.— 
Discontinuance  of  Trackage  Rights 
Exemption — in  Solano  County,  CA 


Southern  Pacific  Transportation 
Company  (SPT)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  and 
Discontinuances  to  discontinue  trackage 
rights  on  a  22.21-mile  section  of  line 
owned  by  the  Union  Pacific  Railroad 
Company  (UP)  and  located  in  Solano 
County.  CA.  The  line  extends  between 
milepost  7.86.  at  or  near  rail  station 
Cannon,  and  milepost  0.00.  at  or  near 
rail  station  Dozier.  and  between 
milepost  64.33.  at  or  near  rail  station 


'  See  Finance  Docket  No.  32231 .  rt  al..  served 
simultaneously  with  this  notice. 
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Dozier.*  and  milepost  49.98,  at  or  near 
rail  station  Montezuma.  The  same  line 
segment  is  the  subject  of  an 
abandonment  exemption  proceeding  at 
the  Commission.* 

SPT  is  this  proceeding  and  UP  in 
Docket  No.  AB-33  (Sub-No.  77X)  have 
certified  that:  (1)  No  local  traffic  has 
moved  over  the  line  for  at  least  2  years; 
(2)  no  overhead  traffic  has  moved  over 
the  line;  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or 
by  a  state  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
v\  ithin  the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1152.12 
(newspaper  publication)  and 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met.' 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
discontinuance  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  ICC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  ejected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemption  will  be  effective  on 
May  16, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  must 
be  filed  by  April  26, 1993.  Petitions  to 
reopen  must  be  filed  by  May  6, 1993, 
with:  Office  of  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washin^on,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Gary  A. 


'  Rail  staboD  Dozier  is  the  junction  point  between 
two  portiotu  of  the  line  with  the  resultant  milepost 
equation  0.0>64.33. 

'  On  November  23. 1992.  UP  filed  ■  notice  of 
exemption  under  49  CFR  1152  Subpart  F  in  Docket 
No.  AB-33  (Sub-No.  77X).  Union  Pacific  RaUnad 
Company — Abandonment  Exemption — In  Solano 
County,  CA  to  abandon  the  line  over  which  SPT 
has  trackage  nghts.  By  decision  served  on  February 
16. 1993,  the  Commission  delayed  the  processing  of 
LT's  notice  of  exemption  pending  SPTs  filing  of  a 
request  to  discootinue  trackage  rights. 

'  According  to  SPT,  because  It  did  not  Rle  an 
Environmental  or  an  Historic  Report,  it  did  not  give 
the  notice  of  those  reports  required  under  49  CFR 
110S.7  and  IIOS.S.  Rather,  SPT  Incorporated  the 
Envircnmental  Report  sutonitted  by  UP  in  Docket 
No.  AB-33  (Sub-No.  77X)  and  the  subsequent 
Environmental  .^s«essment  (£A)  issued  by  the 
Commission's  Section  of  Bnergv  and  Environment 
(SEE)  OB  DKember  18. 1992.  SEE  has  determined 
that,  under  the  circumstances,  SPTs  incorporation 
of  the  earlier  eovirooniental  documents  is 
appropriate.  SPT  also  incorporated  UP's  Historical 
Report  by  reference.  Under  49  CFR  1105  8(a). 
howew,  acbons  that  will  not  result  in  the  lease, 
transfer,  or  sale  of  a  railroad's  line,  sites,  or 
structures  are  exempt  from  the  historic  reporting 
requirements. 


Laakso,  Southern  Pacific  Building,  One 
Market  Plaza,  Room  846,  San  Francisco, 
California  94105. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the  use 
of  the  exemption  is  void  ab  initio. 

Interested  persons  may  obtain  a  copy 
of  the  £A  issued  in  UP's  abandonment 
proceeding  in  E)ocket  No.  AB-33  (Sub- 
No.  77X)  by  writing  to  SEE  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248. 

Decided:  April  12. 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
|FR  Doc.  93-8999  Filed  4-15-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INSNo.138»-93] 

Immigration  and  Naturalization  Service 
User  Fee  Advisory  Committee;  Meeting 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

Committee  holding  meeting:  Immigration 
and  Naturalization  Service  User  Fee 
Advisory  Committee. 

Date  and  time:  May  17, 1993.  at  9  a.m. 

P/ace;  The  J.W.  Marriott  Hotel,  5150 
Westheimer  Road,  Houston,  Texas  77056, 
telephone  number:  (713)  961-1500. 

Status:  Open.  Ninth  meeting  of  this 
Advisory  Committee. 

Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
pursuant  to  section  286{k)  of  the  Immigration 
and  Nationality  Act,  as  amended,  8  U.S.C 
1356(k)  and  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  app.  2.  The  responsibilities  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the  Immigration 
and  Naturalization  Service  on  issues  related 
to  the  performance  of  airport  and  seaport 
immigration  inspectional  services.  This 
advice  should  include,  but  need  not  be 
limited  to,  the  time  period  during  which 
such  services  should  be  performed,  the 
proper  number  and  deployment  of  inspection 
cfTicers.  the  level  of  fees,  and  the 
appropriateness  of  any  proposed  fee.  These 
responsibilities  are  related  to  the  assessment 
of  an  immigration  user  fee  pursuant  to 
section  286(d)  of  the  Immigration  and 
Nationality  Act,  as  amended,  8  U.S.C 
1356(d).  The  Committee  focuses  attention  on 
those  areas  of  most  concern  and  benefit  to  the 
travel  industry,  the  traveling  public,  and  the 
Federal  government. 

Agenda 


1.  Introduction  of  the  Committee  members. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last  meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  wrritten  statements 
submitted  in  advance  by  members  of  the 
public. 

7.  Scheduling  of  next  meeting. 

Public  participation:  The  meeting  is  open 
to  the  public,  but  advance  notice  of 
attendance  is  requested  to  ensure  adequate 
seating.  Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2)  days 
prior  to  the  meeting.  Members  of  the  public 
may  submit  written  statements  at  any  time 
hefon  or  after  the  meeting  to  the  contact 
person  for  consideration  by  this  Advisory 
Committee.  Only  written  statements  received 
at  least  five  (5)  days  prior  to  the  meeting  by 
the  contact  person  will  be  considered  for 
discussion  at  the  meeting. 

Contact  person:  Elaine  Schaming.  OfRce  of 
the  Assistant  Commissioner,  Inspections, 
Immigration  and  Naturalization  Service, 
room  7223, 425  I  Street,  NW.,  Washington. 
DC  20536,  telephone  number  (202)  514-9587 
or  fax  number  202-514-«345. 

Dated:  April  9, 1993. 
Chris  Sale, 

Acting  Commissioner,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  93-8892  Filed  4-15-93;  8:45  am) 

BIUJNQ  CODE  4«1»-I»-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1991. 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CTR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  £rom  time  to  bme  be 


enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.G.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersede  as  decisions  thereto,  contain 
ino  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicabld  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  appUcable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
pubUshed  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
wriUng  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue.  NW.,  room  S-3014, 
Washington,  DC  20210. 
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Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Georgia 

GA93-3  (Feb.  19. 1993) 

GA93-22  (Feb.  19. 1993) 
Massachusetts 

MA93-2{Feb.  19.1993) 
New  York 

NY93-8  (Feb.  19, 1993) 

NY93-13  (Feb.  19. 1993) 

NY93-22  (Feb.  19. 1§93) 
Vennont 

VT93-4  (Feb.  19. 1993) 

Volume  II 
Illinois 

IL93-17(Feb.  19, 1993) 
Indiana 
IN93-3  (Feb.  19, 1993) 
IN93-6  (Feb.  19, 1993) 
IN93-16(Feb.  19, 1993) 
Louisiana 
LA93-1  (Feb.  19. 1993) 
LA93-4  (Feb.  19, 1993) 
LA93-5  (Feb.  19, 1993) 
LA93-9(Feb.  19.1993) 
LA93-10  (Feb.  19, 1993) 
LA93-12(Feb.  19,1993) 
LA93-14  (Feb.  19, 1993) 
LA93-15  (Feb.  19. 1993) 
LA93-16  (Feb.  19, 1993) 
LA93-17(Feb.  19, 1993) 
Michigan 

MI93-3  (Feb.  19. 1993) 
New  Mexico 
NM93-1  (Feb.  19, 1993) 
NM93-4  (Feb.  19. 1993) 
Ohio 
OH93-1  (Feb.  19. 1993) 
OH93-2  (Feb.  19. 1993) 
OH93-3  (Feb.  19, 1993) 
OH93-12  (Feb.  19, 1993) 
OH93-28  (Feb.  19, 1993) 
OH93-29  (Feb.  19, 1993) 
OH93-34  (Feb.  19, 1993) 
Okiahoma 
OK93-6  (Feb.  19. 1993) 
OK93-7  (Feb.  19,1993) 
OK93-12  (Feb.  19, 1993) 
OK93-14  (Feb.  19, 1993) 
OK93-15  (Feb  19, 19931 
OK93-19  (Feb.  19, 1993) 
Texas 
TX93-14  (Feb.  19, 1993) 
TX93-62  (Feb.  19,  1993) 
Wisconsin 
WI93-2  (Feb.  19, 1993) 
WI93-4  (Feb.  19, 1993) 
WI93-5  (Feb.  19, 1993) 
WI93-6  (Feb.  19. 1993) 
WI93-9  (Feb  19, 1993) 
WI93-n  (Feb.  19, 1993) 
WI93V12  (Feb.  19,1993) 
WI93-13  (Feb.  19, 1993) 


WI93-14  (Feb.  19, 1993) 
WI93-15(Feb.  19, 1993) 
WI93-16  (Feb.  19, 1993) 
WI93-17(Feb.  19, 1993) 

Volume  III 
Arizona 

AZ93-3  (Feb.  19, 1993) 
California 

CA93-1  (Fob.  19. 1993) 

CA93-2  (Feb.  19. 1993) 

CA93-4(Feb  19.1993) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC.  this  9th  Day  of 
April  1993. 

Alan  L.  Moss, 

Director.  Division  of  Wage  Determinations. 
[FR  Doc.  93-8775  Filed  4-15-93:  8:45  ami 
BILUNO  CODE  4$10-Z7-M 


Bureau  of  Labor  Statistic* 

Labor  Research  Advisory  Council; 
Meetings  and  Agenda 

The  Spring  meetings  of  committees  of 
the  Labor  Research  Advisory  Council 
will  be  held  on  May  4, 12  and  13.  All 
of  the  meetings  will  be  held  in  the 
Conference  Center  of  the  Postal  Square 
Building,  2  Massachusetts  Avenue,  NE., 
Washington,  DC. 

The  Labor  Research  Advisory  Council 
and  its  committees  advise  the  Bureau  of 
Labor  Statistics  with  respect  to  technical 
matters  associated  with  the  Bureau's 
programs.  Membership  consists  of 
union  research  directors  and  staff 
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members.  The  schedule  and  agenda  of 
the  meetings  are  as  follows: 

Tuesday,  May  4. 1993 

10  a.m.~l  p.m. — Committee  on 

Occupational  Safety  and  Health 
Statistics— room  2.  PSB 

1.  Status  report  on  Redesign  of 
Annual  survey  of  Occupational 
Injuries  and  Illnesses  (ROSH) 

2.  Proposed  format  for  presenting  data 
from  ROSH 

3.  University  of  Michigan  study  on 
injury  severity 

4.  BLS  research  on  methods  for 
measuring  costs  of  injuries  and 
illnesses 

5.  Status  report  on  the  Census  of  Fatal 
Occupational  Injuries 

6.  "Capture/Recapture"  method  for 
estimating  undercounts  of  fatal 
injuries 

7.  Program  budgets 

8.  Other  business 

WedneMlay,  May  12, 1993 

9:30  a.m. — Committee  on  Employment 
and  Unemployment  Statistics — 
rooms  1  and  2.  PSB 

1.  Discussion:  Structural.  Cyclical  and 
Frictional  Unemployment: 
Concepts,  Potential  E)efinitions,  and 
Evidence 

2.  Reports 

a.  Status  of  Employment  and 
Unemployment  Statistics  budget 

b.  Mass  layoff  statistics 

c.  BLS  survey  of  training  in  industry 

d.  Immigration  legislation  and 
measurement  of  labor  shortages 

e.  Measuring  the  impact  of  defense 
cutbacks 

f  Issues  in  measuring  the 
"contingent"  workforce 
I  p.m. — Committee  on  Productivity. 
Technology  and  Growth  Committee 
on  Foreign  Labor  Statistics — rooms 
1  and  2,  PSB 

1.  Summary  of  recent  developments 
in  the  Office  of  Productivity  and 
Technology 

2.  Service  sector  productivity 

a.  An  overview:  problems  of 
developing  improved  service  sector 
measures 

b.  Service  sector  work  at  the  industry 
level 

3.  Report  on  international  technical 
assistance  and  training 

4.  Study  of  the  impact  of  defense 
expenditures  on  imemployment 

Thursday,  May  13, 1993 

9:30  a.m. — Committee  on  Wages  and 
Industrial  Relations — room  2,  PSB 

1.  Review  of  work  in  progress 

2.  Employment  cost  index  public  use 
file 

3.  New  PC  system  to  'cost  out' 


collective  bargaining  settlements 
4.  Impact  of  the  Financial  Accounting 
Standards  Board's  Standard  106 
(unfunded  liability  for  health 
insurance  for  future  retirees)  on  the 
Employment  Cost  Index 

1:30  p.m. — Committee  on  Prices  and 
Living  Conditions — rooms  1  and  2, 
PSB 

1.  Producer  Price  Index 

a.  New  indexes  for  hospitals 

2.  Consumer  Price  Index 

a.  Mail  order  sales 

b.  Coupons 

3.  International  Prices 
a.  Revision  status 

4.  Other  business 

The  meetings  are  open  to  the  public 
Persons  planning  to  attend  these 
meetings  as  observers  may  want  to 
contact  Wilhelmina  Abner  on  (Area 
Code  202)  606-6608. 

Signed  at  Washington.  DC.  this  9th  day  of 
April  1993. 

William  G.  Barron,  Jr., 
Deputy  Commissioner. 
[FR  Doc.  93-8974  Filed  4-15-a3;  8:45  ami 

BSLUNC  COOC  4610-M-M 


Employment  and  Training 
Administration 

n"A-w-28,078) 

Beaver  Dam  Products,  Beaver  Dam, 
Wi;  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

On  March  26. 1993.  Local  #793  of  the 
Allied  Industrial  Workers  of  America 
(AIW)  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  March  1, 
1993  and  published  in  the  Federal 
Register  on  March  22.  1993,  (58  FR 
15383). 

The  union  states  that  Canadian 
components  on  the  New  Yorker  and  5th 
Avenue  have  replaced  those  of  Beaver 
Dam's. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 


Signed  at  Washington,  DC,  this  7th  day  of 
April  1993. 

Rolwrt  O.  Daalongchampa, 
Director.  Office  of  Legislation  S'Actuaria] 
Services  Unemployment  Insurance  Service. 

(PR  Doc.  93-8971  Filed  4-15-93;  8:45  am] 
BILLMQ  COOC  4610-a»-M 


n'A-W^8.284] 

GLG  Energy,  LP.,  Austin,  TX,  st  al.; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  the  Matter  of:  GIX;  Energy,  L.P.,  Austin, 
TX  and  Operating  at  Various  Locations  in  the 
Following  States:  TA-W-28,284A  TX  (except 
Austin),  TA-W-28.284B  CO,  TA-W-28,284C 
WY. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
March  5, 1993,  applicable  to  all  workers 
of  GLG  Energy,  L.P..  Austin.  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  March  22. 1993  (58  FR     * 
15384). 

At  the  request  of  the  State  Agency,  the 
Department  is  amending  the 
certification  to  include  worker 
separations  in  other  locations  in  Texas 
and  also  at  various  locations  in 
Colorado  and  Wyoming. 

The  amended  notice  applicable  to 
TA-W-28.284  is  hereby  issued  as 
follows: 

"All  workers  of  GLG  Energy.  L.P..  Austin, 
Texas  and  operating  at  other  locations  in 
Texas  (except  Austin)  (TA-W-28,284A)  and 
In  the  States  of  Colorado  (TA-W-28,284B) 
and  Wyoming  (TA-W-28,284C)  who  became 
totally  or  partially  separated  from 
employment  on  or  after  January  21 ,  1992  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  in  Washington.  DC,  this  April  7, 
1993. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
AssistaiKe. 
IFR  Doc.  93-8970  Filed  4-15-93;  8:45  ami 

BiUJNO  COOE  46ie-4»-«l 


[TA-W-27,847;  TA-W-27347A;  TA-W- 
27,847B] 

South  Texas  Drilling  and  Exploration, 
inc.,  San  Antonio,  TX,  Employer  Select 
Management,  TX,  and  AdministratWe 
Resources,  Inc.,  TX;  Amended 
Certification  Regarding  EligibUHy  To 
Apply  for  Worker  Ad|ustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
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Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  26. 1993,  applicable  to  all 
workers  of  South  Texas  Drilling  and 
Exploration,  Inc..  of  San  Antonio.  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  February  11,  1993  (58  FR 
8063). 

At  the  request  of  the  State  Agency,  the 
Department  is  amending  the 
certification  to  include  leased 
employees  at  South  Texas  Drilling  and 
Exploration  who  were  separated  as  a 
result  of  the  adverse  impact  of  imported 
crude  oil  and  natural  gas. 

The  amended  notice  applicable  to 
TA-W-27,847  is  hereby  issued  as 
follows: 

"All  workers  of  South  Texas  Drilling  and 
Exploration.  Inc.,  San  Antonio.  Texas  who 
became  totally  or  f>artially  separated  from 
employment  on  or  after  September  3. 1991 
including  leased  employees  of  Employer 
Select  Management  and  Administrative 
Resources,  Inc..  who  were  employed 
exclusively  at  South  Texas  Drilling  and 
Exploration,  Inc.,  who  were  separated  as  a 
result  of  the  impact  of  imported  crude  oil  and 
natural  gas  on  or  af^er  September  3, 1991  are 
eligible  to  af^ly  for  adjusUnent  assistance 
under  section  223  of  the  Trade  Act  of  1974." 


Signed  in  Washington.  DC.  this  7th  day  of 
April  1993. 

Marvin  M.  Fooks, 

DinctOT.  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  93-a973  Filed  4-15-93;  8:45  ami 

BiLUNQ  CODE  4510-3(Mi 


Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 

Appendix 


threatened  to  begin  and  the  subdivision 
of  the  finn  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  26,  1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  th« 
subject  matter  of  the  inve.stigalions  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  April  26,  1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Washingtfin.  DC,  this  5th  day  of 
April  1993. 

Marvin  M.  Fooks. 

Director.  Office  of  Trade  Adjustrnt^nt 
Assistance. 


PetJtJonak-'CUnion/wojkefs/fimi) 


Location 


Date 
received 


Date  of 
petition 


Petition  No. 


Aritides  produced 


Tjckes  DriUinQ  Co..  Inc  (Workers)  San  Angelo.  TX  04/05/93 

Ranken  Energy  Corp  (Workers) Ednx)nd.  OK  04/05/93 

OSRAM  Sytvania  Inc-Circuit  Assembly  Willlamsport,  PA  04/05/93 
(Workers). 

Nevada  Equipment  Wholesalers  (Work-  Las  Vegas,  NV  .  04/05/93 

ers). 

Hofden  Manufacturing  Co  (ILGWU)  Hotden.  MO 04/05/93 

Glacier  Vandervefl,  Inc  (Workers)  Bellefontaioe,  OH 04/05/93 

General  Electfte  Co  (Wofkers) Syracuse.  NY 04/05/93 


Alyeska  Pipeline  Servk»  (Co)  .... 

Sure  Fit  (Co) 

Sure  Fit  (Co) 

Swift  Adhesive*  (Workers)  

Simon    Petroleum    Technotogy 
(Workers). 

Logic  Sciences,  Inc  (Co)  

C  A  Reed.  Inc.  (Workers) 

Tex-Styte,  Inc  (AIW)  

Joey  Mfg.  Inc  (ILGWU)  

CRM  Servk»s  (Workers)  

Granada  Induslrtes  Corp  (Wo«kers) 


Corp 


Anchorage,  AK 04/05/93 

Bethlehem.  PA 04/05/93 

El  Paso,  TX 04/05/93 

Portland.  OR 04/05/93 

Houston,  TX 04/0S'93 

Houston.  TX 04/05/93 

Williamsport,  PA  04/05/93 

Cincinnati,  OH 04/05/93 

Piftston,  PA  04/05/93 

Crane,  TX  04/05/93 

Martinsburg,  WV  04/05/93 


Digital  Equipment  Corp  (Workers)  Houston.  TX 04A)5/93 

Jane  &  Linda  Sportswear  (ILGWU)  Lebanc-n,  KY 04/0S'93 

Conemaugh    &    Black    Lk*    Railroad  Johnstown,  PA  04/05/93 

(USWA).  wwarwo 


03/18/93 
03/15/93 
03/21/93 

03/18/93 

03/23/93 
02/09/93 
03/17/93 

03/22/93 
03/26/93 
03/26/93 
03/17/93 
03/2^-93 

03/26/93 
03/24/93 
03/23/93 
03/29/93 
03/22/93 
03,'25/93 

03/08/93 
03/24/93 
03/19/93 


BRK  Eiedronies.  Inc  (Co)  Aurora,  IL 


04/05/93       03/24/93 


Bethlehem  Steel  Corp  (USWA) Johnstown,  PA 04/05/93 

Belcraft  Skirts  (Workers)  Redgewood,  NY 04/05/93 

Armco,  Inc  (USWA)  HekJelberg,  PA :..  04/05/93 

HILTI      Steel      Industry/SISCO      Inc  Tulsa,  OK 04/05/93 

(USWA). 


03/19/93 
03/25/93 
03/19/93 
03/20/93 


28.503  Drilling  (Oil  and  Gas) 

28.504  Oil  and  Gas. 

28.505  Computer  components. 

28.506  Drill  press  and  heavy  equipment 

28.507  Women's  sportswear 

28.508  Ruid  film  bearings. 

28.509  Mine-hunting     sonar     (or     royal 

navy. 

28.510  Delivery  services  in  oil  industry 

28.51 1  Household  fumisNngs. 

28.512  Household  furnishings. 

28.513  Adhesives. 

28.514  Seisrruc  operations. 

28.515  Computer  interpreting  devk:e. 

28.516  Paper  party  ware 

28.517  Home  furnishing. 

28.518  Ladies'  evening  dresses. 

28.519  Clerical  services 

28.520  Ladies'  btouses,  dresses,  robes. 

etc. 

28.521  Sales  and  service  computers 

28.522  Ladies  skirts  and  shorts 

28.523  Provkles    Iransportabon    of    tjar 

products. 

28.524  Smoke    detectors,    rechargeable 

flashlight. 

28.525  Bar,  rod  and  wire 

28.526  Ski.rts  and  pants 

28.527  Steel  roof,  floor  and  bndge  deck 

28.528  Steel  molds  and  stools 
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Appendix— Continued 


Petitioner  (Union/Workers/firm) 


Location 


Date 
received 


Oateo( 
petition 


Petition  No. 


Aritides  produced 


Neenah  Foundry  Co  (GMP) Neenah,  Wl 04/05/93      0»D1/93 

LeDanw  (Workers) Feastervtile,  PA 04/05/93      03/24/93 


28.529  Iron  castings. 

28.530  Wonnen's  sportswear. 


IFR  Doc  93-8967  Filed  4-1S-93:  8:45  am) 

BILUNO  CODE  451»^30-«l 


[TA-W-27,863  Aehlwid,  OH;  TA-W-27,a64 
Shelby,  OH] 

U-Braruj  Coip.;  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  March  8, 
1993,  the  parent  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  February  12, 1993  and  was  published 
in  the  Federal  Register  on  March  11, 
1993  (58  FR  13506). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered:  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justiHed  reconsideration  of  the 
decision. 

Company  officials  claim  that  the 
Department's  survey  of  customers  is 
faulty  since  it  did  not  include  indirect 
imports. 

The  workers  at  Ashland  produced 
malleable  iron  pipe  fittings.  The  Shelby 
facility  performed  warehousing  and 
shipping  functions. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  increased 
import  criterion  was  not  met.  The 
"contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department's  survey  of  the  subject 
firms'  major  customers  shows  that  none 
imported  foreign  pipe  fittings.  The 
survey  included  indirect  imports — 
purchases  from  domestic  firms  who 
import. 

Investigation  findings  also  show  that 
the  dominant  cause  for  the  worker 
separations  at  Ashland  and  Shelby  was 
the  sale  of  U-Brand  Corporation  to  its 
competitor  who  closed  down  Ashland. 


Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  8lh  day  of 
April  1992. 
Robert  O.  Deslongchampa, 

Director,  Office  of  Legislation  &  Actuarial 
Service,  Unemployment  Insurance  Service. 
[FR  Doc.  93-8968  Filed  4-15-93;  8:45  ami 

BtLUNG  CODE  4S10-«MI 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  0MB  Review  of 

Information  Collection. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  0MB  for  review  the 
following  final  rule  amendments  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revised, 
or  extension:  Rexnsion. 

2.  The  title  of  the  information 
collection:  10  CFR  parts  30.  40.  70,  and 
72;  Decommissioning  Recordkeeping 
and  License  Termination: 
Documentation  Additions. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  Initial  update  of  the 
decommissioning  listing  with  updates  at 
least  once  every  2  years  until 
termination  of  license.  For  those 
licensees  requiring  approval  of  a 
decommissioning  plan,  one-time 
submittal  of  this  list  of  areas  end  a  list 
of  decontaminated  equipment  to  be  left 
onsite  at  license  termination. 

5.  Who  will  be  required  or  asked  to 
report:  10  CFR  parts  30.  40.  70  and  72 
NRC  licensees  and  Agreement  State 
licensees  except  those  who  possess  only 


non-leaking  sealed  sources,  or 
byproduct  material  with  a  half-life  of 
less  than  65  days,  or  depleted  uranium 
used  only  for  shielding  or  as  penetrators 
in  unused  munitions. 

6.  An  estimate  of  the  number  of 
respondents:  Approximately  3,309  of 
the  approximately  23,500  NRC  and 
Agreement  State  licensees  will  maintain 
the  decommissioning  listing 
documentation.  An  average  of  19 
Ucensees  annually  will  submit  the  list 
as  part  of  their  decommissioning  plan. 
An  average  of  22  licensees  annually  will 
submit  the  equipment  list  at  license 
termination. 

7.  An  estimate  of  the  number  of  hours 
annually  needed  to  complete  the 
requirement  or  request:  3,353  hours  (1 
hour  per  licensee),  44  for  reporting 
(submittal  of  the  decommissioning  list 
and  equipment  list)  and  3,309  for 
recordkeeping. 

8.  An  indication  of  whether  Section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  The  final  rule  would 
require  materials  licensees  (exempting 
those  who  possess  sealed  sources  or 
byproduct  material  having  less  than  a 
65-day  half-life)  to  maintain  a  list 
identifying  ail  restricted  areas  where 
licensed  materials  and  equipment  are  or 
have  been  used  or  stored,  all  areas 
where  documentation  is  required  in  the 
current  decommissioning  rule  for 
unusual  occurrences  or  spills,  and  all 
areas  outside  of  restricted  areas  where 
waste  has  been  buried  or  containing 
material  such  that  if  the  license  were 
terminated,  the  licensee  would  be 
required  to  decontaminate  the  area  or 
seek  special  approval  for  disposal.  The 
final  rule  also  requires  licensees  that 
require  a  decommissioning  plan  to 
submit  the  above  specified  list  as  well 
as  a  list  of  specific  information  (after 
completion  of  decommissioning)  on 
certain  decontaminated  equipment  that 
will  remain  onsite  at  the  time  of  license 
termination. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW,  (Lower  Level),  Washington 
DC. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs.  (3150-0017,  3150- 
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0020,  315(M)009,  3150-0132).  NEOB- 
3019.  Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084.  The 
NRC  Clearance  Officer  is  Brenda  Jo 
Shelton,  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  6th  day 
of  April.  1993 

For  the  Nuclear  Regiilatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 

Resources  Management. 

|FR  Doc.  93-8934  Filed  4-15-93;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Otflc«  of  Federal  Procurement  Policy 

SMALL  BUSINESS  ADMINISTRATION 

Interim  Policy  Directive,  Small 
Bu8lr>esa  Competitivenesa 
Demonatnirtlon  Program 

agency:  Oflfice  of  Federal  Procurement 
Policy  (OPPP):  Small  Business 
AdministiHtiDn  (SBA). 
ACnOH:  Interim  policy  directive  with 
request  for  comments. 


SUMMARY:  The  OFPP  and  SBA  are 
amending  the  final  policy  directive  and 
test  plan,  dated  August  31. 1989.  which 
implement  the  Small  Business 
Competitiveness  Demonstration 
Program  Act  of  1988,  title  VII,  Public 
Law  100-656.  Section  201  of  the  Small 
Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992 
(Pub.  L.  102-366)  extends  the  Small 
Business  Competitiveness 
Demonstration  Program  through 
September  30,  1996;  section  202 
contains  several  other  amendments  to 
the  Program.  These  amendments  are 
being  implemented  in  this  interim 
policy  directive. 
EFFECTIVE  DATE:  April  16.  1993. 
COMMENT  DATE:  Comments  on  the 
interim  policy  directive  should  be 
submitted  to  the  Addresses  shown 
below  on  or  before  June  15,  1993.  to  be 
considered  for  formulation  of  the  final 
policy  directive. 

ADDRESSES:  Comments  on  the  policy 
directive  should  be  submitted  to:  Allan 
V.  Burman,  Administrator,  Office  of 
Federal  Procurement  Policy,  725  17th 
Street.  NW..  room  9001,  Washington, 
DC  20503. 

Comments  on  the  information 
collection  requirements  contained  in 
A:(achment  A  of  the  policy  directive 
should  be  submitted  both  to  the  OFTP 


Administrator  at  the  above  address  and 
to  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th 
Street,  NW.,  Washington.  DC  20503— 
Attention:  Desk  Officer  for  the  Federal 
Acquisition  Regidation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Maris.  Deputy  Associate 
Administrator,  (202)  395-4955;  or 
Robert  Meal,  Deputy  Associate 
Administrator,  (202)  395-6168. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

The  Small  Business  Competitiveness 
Demonstration  Program  was  established 
to  test  the  effectiveness  of  eliminating 
small  business  set-asides  in  certain 
industries.  The  program  has  two 
primary  objectives:  (1)  To  demonstrate 
whether  small  businesses  in  certain 
industry  groups  can  compete 
successfully  on  an  unrestricted  basis  for 
Federal  contracts,  and  (2)  to 
demonstrate  whether  targeted  goaling 
and  management  techniques  can  expand 
Federal  contract  opportunities  for  small 
businesses  in  industry  categories  where 
such  opportunities  historically  have 
been  low  despite  adequate  numbers  of 
small  business  contractors  in  the 
economy. 

Section  201  of  the  Small  Business 
Credit  and  Business  Opportunity 
Enhancement  Act  of  1992  (the  Ad) 
extends  the  Program,  which  was 
originally  scheduled  to  expire  on 
December  31.  1992.  through  September 
30,  1996.  The  Act  also  makes  several 
other  amendments  to  the  Program 
which  are  being  implemented  in  this 
interim  policy  directive. 

Section  202(b)(1)  requires  that  when  a 
participating  agency  misses  its  small 
business  participation  goal,  restricted 
competition  shall  be  reinstituted  only  at 
those  buying  activities  that  failed  to 
attain  the  goal.  Section  202(g)  limits 
coverage  of  architectural  and 
engineering  (A&E)  services  to  contracts 
awarded  under  the  qualification-based 
procedures  required  by  40  U.S.C.  541  et 
seq.  (the  "Brooks  A-E  Act").  Section 
202(h)  reduces  the  small  business 
participation  goal  for  A4E  services  from 
40  percent  to  35  percent  until  OFPP 
implfments  certain  data  collection 
improvements  required  by  the  Act. 
including  the  limitation  of  A&E 
coverage  to  contracts  awarded  under  the 
Brooks  A-E  Act. 

OFPP  also  is  required  to  develop  arid 
implement  a  simplified  system  to 
collect  data  on  the  participation  of  small 
business  concerns,  including  small 
disadvantaged  business  concerns,  as 
other  than  prime  contractors.  This 


system  will  apply  only  to  the 
Environmental  Protection  Agency,  the 
National  Aeronautics  and  Space 
Administration,  the  Army  Corps  of 
Engineers  (Civil  Works),  and  the 
Department  of  Energy.  A  separate 
proposed  rule  to  implement  this 
requirement  is  being  issued  by  OFFP. 

Other  changes  being  made  to  the 
policy  directive  and  test  plan  include 
the  following.  Language  has  been  added 
to  more  specifically  provide  that  the  40 
percent  small  business  goal  for 
construction  applies  individually  to 
each  of  the  major  groups  that  comprise 
the  industry.  Participating  agencies  are 
instructed  that  any  combination  of 
Federal  Procurement  Data  System  and 
Standard  Industrial  Classification  codes 
for  A&E  Ser\ices  may  be  counted 
toward  their  small  business  goal.  A 
requirement  for  public  notice  in  the 
Federal  Register,  when  participating 
agencies  reinstitute  restricted  or  full  and 
open  competition,  has  been  added.  The 
reporting  format  (Attachment  B  to  the 
test  plan)  has  been  modified  to  require 
dollars  to  be  reported  in  thousands  and 
percentages  to  be  stated  in  whole 
numbers. 

B.  Regulatory  Flexibility  Act  and 
Executive  Order  12291 

The  Program  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses,  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  and  a 
Regulatory  Flexibility  Analysis  is 
necessary.  In  addition,  for  the  purposes 
ofE.O.  12291.  OFPP  and  SBA  have 
determined  that  this  interim  policy 
directive  is  a  major  nale  because  it  will 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more. 

However,  since  this  is  a  test  program, 
which  has  been  extended  by  statute 
through  September  30.  1996.  an 
evaluation  of  the  consequences  of  the 
test  program  at  this  time  would  be 
inappropriate  and  premature.  The 
economic  impact  of  this  test  program 
will  be  determined  at  its  conclusion. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  the  policy 
directive  and  test  plan  were  previously 
approved  by  OMB  and  assigned  OMB 
control  number  9000-0100.  Public  Law 
101-37,  however,  expanded  the 
universe  of  contracts  requiring  this  data 
submission.  A  revised  information 
collection  request  has  been  submitted  to 
OMB  for  approval  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  35). 
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Dated:  April  8. 1993. 
David  B«kar. 

Associate  Administrator,  Office  of  Federal 
Pmcuiement  Policy. 
Robert  |.  Moffin, 

Associate  Administrator  for  Procurement 
Assistance,  Small  Business  Administration. 

April  8. 1993. 
Memorandum  for: 
The  Secretary  of  Agriculhire 
The  Secretary  of  Defense 
The  Secretary  of  Energy 
The  Secretary  of  Health  and  Human 

Services 
The  Secretary  of  the  Interior 
The  Secretary  of  Transportation 
The  Administrator  of  the 

Environmental  Protection  Agency 
The  Administrator  of  General  Services 
The  Administrator  of  the  National 

Aeronautics  and  Space 

Administration 
The  Secretary  of  Veterans  Affairs 
Subject:  The  Small  Business 

Competitiveness  Demonstration 

Program 

1.  Purpose.  This  memorandum 
provides  policy  direction  to  the 
participating  agencies  for 
implementation  of  the  Small  Business 
Competitiveness  Demonstration 
Program  Act  of  1988  (title  VII.  Public 
Law  100-656),  as  amended  by  sections 
23-27  of  the  Business  Opportunity 
Development  Reform  Act  Technical 
Corrections  Act  (Public  Law  101-37). 
and  sections  201  and  202  of  the  Small 
Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366). 

2.  Authority.  This  memorandum  is 
issued  pursuant  to  section  715  of  Public 
Law  100-656,  which  requires  that  the 
Office  of  Federal  Procurement  Policy 
(OFPP)  and  the  Small  Business 
Administration  (SBA)  issue  a  policy 
directive  to  ensure  consistent 
government-wide  implementation  of 
title  Vn  in  the  Federal  Acquisition 
Regulation  (FAR);  section  202(i)  of  the 
Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992 
(Public  Law  102-366),  which  requires 
appropriate  modiBcations  to  the  policy 
directive  to  conform  to  amendments 
made  by  that  Act,  and  section  15  of  the 
Office  of  Federal  Procurement  Policy 
Act,  41  U.S.C.  413,  which  provides  for 
the  testing  of  innovative  procurement 
methods  and  procedures. 

3.  Background.  Section  15(a)  of  the 
Small  Business  Act  mandates  that  small 
businesses  receive  a  fair  proportion  of 
Federal  procurements.  To  achieve  this 
goal,  subpart  19.5  of  the  FAR  requires 
that  Federal  agencies  reserve,  or  set 
aside,  procurements  for  exclusive  small 
business  participation  when  a 


contracting  officer  determines  that  two 
or  more  small  businesses  are  capable  of 
providing  the  goods  or  services  at 
reasonable  prices.  While  restricting 

Erociu^ments  for  exclusive  small 
usiness  participation  has  been  very 
effective  in  assuring  a  small  business 
share  of  Federal  contracts,  one 
unintended  result  is  a  concentration  of 
awards  in  certain  industries  often 
dominated  by  small  businesses.  A 
further  result  is  that  agencies  expend 
resources  in  those  industries  that  are 
conducive  to  high  levels  of  small 
business  participation  rather  than 
expand  the  base  of  small  business 
contracting  into  areas  where  small 
businesses  do  not  traditionally  obtain  a 
significant  share  of  procurement 
awards. 

4.  Policy.  The  Small  Business 
Competitiveness  Demonstration 
Program  is  designed  to  provide  for 
enhanced  goals  for  small  businesses  in 
certain  industry  groups  and  to  expand 
small  business  participation  in  a 
broader  range  of  industry  categories. 
The  Program  is  conducted  under  the 
authority  of  section  15  of  the  Office  of 
Federal  Procurement  Policy  Act  which 
provides  for  the  test  of  unique  and 
innovative  procurement  procedures  and 
techniques.  The  goal  of  the  Program  is 
to  test  the  ability  of  small  businesses  in 
certain  designated  industry  groups  to 
retain  a  fair  proportion  of  procurement 
awards  in  unrestricted  competition  in 
those  industry  groups.  The  Act 
designates  SBA  to  act  as  the  executive 
agent  for  OFPP  in  conducting  the  test. 
The  procedures  for  implementing  the 
test  required  by  the  Program  are  set 
forth  in  the  attached  test  plan. 

5.  Implementation.  This  policy 
directive  shall  be  implemented  in  FAR 
part  19.  Pursuant  to  section  714(a)  of 
Public  Law  100-656,  provisions  of  the 
FAR  that  are  inconsistent  with  this 
policy  directive  and  the  attached  test 
plan  are  hereby  waived. 

6.  Expiration  Date.  The  Small 
Business  Competitiveness 
Demonstration  Program  and  this  policy 
will  expire  on  September  30, 1996. 
David  Baker  for  Allan  V.  Burman, 
Administrator,  Office  of  Federal  Procurement 
Policy. 

Robert  J.  Moffitt, 

Associate  Administrator  for  Procurement 

Assistance,  Small  Business  Administration. 

Small  Business  Competitivenesa 
Demonstration  Program  Test  Plan 

L  Purpose 

This  document  implements  the  Small 
Business  Competitiveness 
Demonstration  Program  Act  of  1988 
(title  vn.  Public  Law  100-656),  as 


amended  by  sections  23-27  of  the 
Business  Opportxmity  Development 
Reform  Act  Technical  Corrections  Act 
(Public  Law  101-37),  and  sections  201 
and  202  of  the  Small  Business  Credit 
and  Business  Opportunity  Enhancement 
Act  of  1992  (Public  Law  102-366). 
There  are  three  primary  purposes  for 
this  Program.  First,  the  Program  seeks  to 
demonstrate  whether  the  competitive 
capabilities  of  small  business  firms  in 
certain  industry  groups  will  enable 
them  to  successfully  compete  on  an 
unrestricted  basis  for  Federal  contracts. 
Second,  the  Program  attempts  to 
demonstrate  whether  the  use  of  targeted 
goaling  and  management  techniques  by 
procuring  agencies,  in  conjunction  with 
the  Small  Business  Administration 
(SBA),  will  expand  small  business 
participation  in  Federal  contracting 
opportunities  that  have  been  historically 
low  despite  adequate  numbers  of 
qualified  small  business  contractors  in 
the  economy.  Finally,  the  Program  seeks 
to  demonstrate  whether  expanded  use  of 
full  and  open  competition  adversely 
affects  small  business  participation  in 
certain  industry  groups,  taking  into 
consideration  the  numerical  dominance 
of  small  firms,  the  size  and  scope  of 
most  contracting  opport.unities,  and  the 
competitive  capabilities  of  small  firms. 

n.  Authority 

The  Program  is  established  pursuant 
to  the  Small  Business  Competitiveness 
Demonstration  Program  Act  of  1988 
(title  VII,  Public  Law  100-656),  sections 
201  and  202  of  the  Small  Business 
Credit  and  Business  Opportunity 
Enhancement  Act  of  1992  (Public  Law 
102-366),  and  section  15  of  the  Office 
of  Federal  Procurement  Policy  Act,  41 
U.S.C.  413. 

m.  Program  Requirements 

A.  Applicability 

1.  The  Program  shall  cover  the  period 
from  January  1, 1989.  through 
September  30, 1996,  The  Program  will 
consist  of  two  major  components:  (1) 
Four  Designated  Industry  Groups, 
which  test  unrestricted  competition, 
and  (2)  ten  Targeted  Industry  Categories, 
which  test  enhanced  small  business 
participation.  Contracts  resulting  from 
solicitations  issued  from  January  1, 1989 
through  September  30, 1996,  and  any 
subsequent  modifications  to  such 
contracts,  are  covered  by  this  Program 

2.  Contract  awards  in  the  following 
designated  industry  groups  are  covereo 
by  this  Program: 

a.  Construction  under  standard 
industrial  classification  (SIC)  codes  that 
comprise  major  groups  15. 16.  and  17 
(excluding  dredging — Federal 


Procurement  Data  System  (FPDS) 
service  codes  Y216  and  Z216); 

b.  Refuse  systems  and  related 
services,  including  portable  sanitation 
services,  under  SIC  code  4212  or  4953. 
limited  to  FPDS  service  code  S205; 

c.  Architectural  and  engineering 
(A&E)  services  (including  surveying  and 
mapping)  under  SIC  codes  7389,  8711, 
8712,  or  8713  (limited  to  FPDS  service 
codes  Cm  through  C216.  C219,  T002, 
T004,  T008.  T009.  T014,  and  R404). 
awarded  under  tlie  qualification-based 
selection  procedures  required  by  40 
U.S.C.  541  et  seq.  (the  "Brooks  A-E 
Act");  and 

d.  Non-Nuclear  ship  repair — ship 
repair  (including  overhauls  and 
conversions)  performed  on  non-nuclear 
propelled  and  nonpropelled  ships  under 
SIC  code  3731,  limited  to  FPDS  service 
codes  J998  (repair  performed  east  of  the 
108th  meridian)  and  J999  (repair 
performed  west  of  the  108th  meridian). 

3.  Targeted  industry  categories  for 
enhanced  participation  will  be 
determined  by  each  participating 
agency,  in  conjunction  with  SBA. 

4.  Contract  awards  under  the  Federal 
Schedule  Program  are  not  covered  by 
the  Program. 

B.  Participating  Agencies. 

The  following  agencies  are 
participants  in  the  Program: 

1.  The  Department  of  Agriculture, 

2.  The  Department  of  Defense,  except 
the  Defense  Mapping  Agency, 

3.  The  Department  of  Energy, 

4.  The  Department  of  Health  and 
Human  Services. 

5.  The  Department  of  Transportation, 

6.  The  Environmental  Protection 
Agency. 

7.  The  General  Services  Administration. 

8.  The  National  Aeronautics  and  Space 
.    Administration, 

9.  The  Department  of  Veterans  Affairs, 
and 

10.  The  Department  of  the  Interior 

C.  Agency  Goals  for  the  Four  Designated 
Industry  Groups 

1.  Each  participating  agency  shall 
have  a  small  business  participation  goal 
that  is  40  percent  of  the  agency's  total 
contract  dollars  awarded  for 
construction  major  group  15,  major 
group  16  and  major  group  17;  reftise 
systems  and  related  services,  and  non- 
nuclear  ship  repair.  For  A&E  services, 
however,  each  agency  shall  have  a  small 
business  participation  goal  of  35  percent 
until  the  system  for  collecting  data 
regarding  other  than  prime  contract 
awards  (as  required  by  section  202(d)  of 
Public  Uw  102-366)  has  been 
implemented.  In  addition,  each 
participating  agency  must  make  a  good 
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faith  effort  to  assure  that  emerging  small 
businesses  receive  not  less  than  15 
percent  of  the  agency's  total  contract 
dollars  awarded  for  each  of  the  four 
desiwiated  industry  groups. 

2.  The  Small  Business 
Competitiveness  Demonstration 
Program  Act  of  1988  defines  an 
emerging  small  business  as  one  whose 
size  is  no  greater  than  50  percent  of  the 
numerical  size  standard  applicable  to 
the  SIC  Code  assigned  to  the 
procurement.  Subject  to  the 
requirements  of  paragraph  in.D.3  below, 
contract  opportunities  in  the  four 
designated  industry  groups,  which  have 
an  estimated  award  value  equal  to  or 
less  than  the  reserve  amount  established 
for  emerging  small  businesses,  are 
reserved  for  such  businesses. 

3.  Contract  awards  made  to  fulfill  the 
15  percent  goal  for  emerging  small 
businesses  also  count  towa«l  attainment 
of  the  40  percent  and  35  percent  goals. 
All  prime  contract  awards  to  small 
businesses,  including  awards  under 
section  8(e)  of  the  Small  Business  Act. 
section  1207  of  the  FY  87  National 
Defense  Authorization  Act.  and  sole 
source  awards,  count  toward  attainment 
of  goals. 

D.  Procurement  Procedures  for  the  Four 
Designated  Industry  Croups 

Participating  agencies  shall  use  the 
following  procedures  for  procurements 
in  the  four  designated  industry  groups. 

1.  Full  and  Open  Competition  for 
Contracts  in  Excess  of  the  Emerging 
Small  Business  Reserve  Amount 

a.  Subject  to  the  requirements  of  the 
Competition  in  Contracting  Act  of  1984. 
participating  agencies  are  required  to 
use  full  and  open  competition  for  all 
solicitations  issued  on  or  after  January 
1. 1989.  in  the  four  designated  industry 
groups,  if  the  anticipated  award  value 
exceeds  the  dollar  amount  reserved  for 
emerging  small  businesses  (unless  the 
procurement  is  placed  under  section 
8(a)  of  the  Small  Business  Act  or  set 
aside  under  section  1207  of  the  FY  87 
National  Defense  Authorization  Act). 
Each  participating  agency  shall  continue 
to  use  full  and  open  competition  as  long 
as  quarterly  reviews  show  that  the 
agency's  40  percent  and  35  percent 
goals  are  being  attained.  The  continued 
use  of  full  and  open  competition  is  not 
affected  by  an  agency's  failure  to  meet 
its  15  percent  award  goals  for  emerging 
small  businesses. 

b.  Notwithstanding  the  provisions  of 
paragraph  III.D.l.a..  above,  the 
Department  of  Defense  shall  solicit 
contracting  opportunities  for  A&E 
services  (including  surveying  and 
mapping)  in  accordance  with  the 


requirements  of  subsections  (a)  and  (b) 
of  section  2855  of  title  10.  United  States 
Code. 

2.  Restricted  Competition  for  Contracts 
in  Excess  of  the  Emerging  Small 
Business  Reserve  Amount 

a.  If  any  participating  agency's 
quarterly  review  of  its  awards  to  small 
businesses  in  the  four  designated 
industry  groups  shows  that  the  agency 
has  failed  to  attain  its  40  or  35  percent 
goals  for  any  of  the  groups,  subsequent 
contracting  opportunities,  in  excess  of 
the  amount  reserved  for  emerging  small 
businesses,  shall  be  solicited  through 
competition  restricted  to  eligible  small 
businesses  only  at  the  organizational 
unit(s)  within  the  agency  that  failed  to 
attain  the  small  business  participation 
goals.  (Organizational  unit(s)  shall  be  no 
larger  than  the  major  agency 
components  or  services,  e.g..  Army.  Air 
Force,  Navy,  etc.  for  Department  of 
Defense,  regional  offices  for  the  General 
Services  Administration,  or  space  flight 
and  research  centers  for  the  National 
Aeronautics  and  Space  Administration.) 
Such  solicitations  (unless  placed  under 
section  8(a)  of  the  Small  Business  Act  or 
set  aside  under  section  1207  of  the  FY 
87  National  Defense  Authorization  Act) 
shall  be  conducted  in  accordance  with 
section  15(a)  of  the  Small  Business  Act 
and  subpart  19.5  of  the  Federal 
Acquisition  Regulation  (FAR). 

b.  Agencies  shall  promptly  return  to 
the  use  of  full  and  open  competition 
upon  determining  that  their  contract 
awards  to  small  business  concerns  again 
meet  the  required  goals. 

c.  Modifications  to  agency  solicitation 
practices  (instituting  restricted 
competition  and  reinstituting  full  and 
open  competition)  shall  be  made  as 
soon  as  practicable,  but  no  later  than  the 
beginning  of  the  quarter  following 
completion  of  the  review  indicating  the 
need  for  such  change.  The  reinstitution 
of  restricted  competition  or  full  and 
open  competition  shall  be  announced  to 
the  public  through  a  notice  published  in 
the  Federal  Register  if  restricted 
competition  or  full  and  open 
competition  is  to  be  broadly  reimposed 
by  a  participating  agency.  "Special 
notices"  in  the  Commerce  Business 
Daily  shall  be  used  periodically  to 
supplement  such  Federal  Register 
notices,  and  may  be  used  as  an 
alternative  means  of  providing  such 
notices,  if  the  reinstitution  of  restricted 
competition  or  full  and  open 
competition  will  affect  only  a  limited 
number  of  buying  activities. 
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3.  Reserve  Program  for  Emerging  Small 
Businesses 

a.  The  emerging  small  business 
reserve  amount  is  $25,000,  or  such 
higher  amount  as  OFPP  sets  in  the  event 
that  emerging  small  business  concerns 
are  not  receiving  15  percent  of  the  total 
dollar  value  of  contract  awards  in  one 
or  more  of  the  four  designated  industry 
groups.  Any  required  adjustments  to  the 
emerging  small  business  reserve  amount 
will  be  made  semiannually  by  industry 
group. 

b.  Competition  for  all  contract 
opportimities  in  the  four  designated 
industry  groups  with  an  estimated 
award  value  that  is  equal  to  or  less  than 
the  merging  small  business  reserve 
amount  shall  be  restricted  to  emerging 
small  businesses,  provided  that  the 
contracting  officer  determines  that  there 
is  a  reasonable  expectation  of  obtaining 
offers  from  two  or  more  responsible 
emerging  small  businesses  that  will  be 
competitive  in  terms  of  market  price, 
quality,  and  delivery.  If  no  such 
reasonable  expectation  exists, 
requirements  will  be  processed  in 
accordance  with  FAR  subpart  13.105  or 
in  accordance  with  FAR  subpart  19.5  or 
19.8.  However,  if  no  such  reasonable 
expectation  exists  where  OFPP  has 
raised  the  small  business  reserve 
amount  to  a  level  over  $25,000, 
requirements  over  $25,000  will  be 
processed  in  accordance  with 
paragraphs  III.D.l  and  III.D.2.  above. 

c.  The  use  of  small  purchase 
procedures  is  not  required  under  the 
reserve  program;  any  competitive  source 
selection  method  may  be  used.  Tlie 
reserve  program  applies  only  to  new 
awards  within  the  emerging  small 
business  reserve  threshold. 
Modifications  within  the  scope  of  work 
of  contracts  having  an  initial  award 
value  in  excess  of  the  emerging  small 
business  reserve  amount  are  not  subject 
to  the  reserve  program. 

d.  Each  solicitation  under  the  Program 
that  utilizes  small  purchase  procedures 
shall  include  the  applicable  SIC  code 
and  size  standard  for  the  procurement. 
The  exception  for  small  purchases  in 
FAR  subpart  19.303(a)  is  hereby  waived 
for  the  Program. 

4.  Solicitation  Provisions  for 
Procxirements  in  the  Four  Designated 
Industry  Groups 

a.  The  provision  set  forth  in 
Attachment  A  entitled  "Small  Business 
Concern  Representation  For  The  Small 
Business  Competitiveness 
Demonstration  Program  (AUGUST 
1989)"  shall  be  inserted  in  full  text  in 
all  solicitations  issued  by  the 
participating  agencies  under  the  Small 


Business  Competitiveness 
Demonstration  Program  for  the  four 
designated  industry  groups.  Contracting 
officers  may  modify  paragraph  (c)  of  the 
provision  to  include  only  the  applicable 
information  (i.e.,  number  of  employees 
or  gross  receipts)  based  on  the  size 
standard  applicable  to  the  particular 
solicitation. 

b.  The  clause  set  forth  in  Attachment 
A  entitled  "Notice  of  Emerging  Small 
Business  Set-Aside  (DEC  1988)"  shall  be 
inserted  in  full  text  in  all  solicitations 
and  resulting  contracts  restricted  to 
emerging  small  businesses  pursuant  to 
paragraph  III.D.3. 

c.  The  face  of  each  award  issued  by 
a  participating  agency  under  the  Small 
Business  Competitiveness 
Demonstration  Program  for  the  four 
designated  industry  groups  shall 
contain  a  statement  Utat  the  award  is 
being  issued  pursuant  to  such  Program. 

E.  Agency  Programs  for  Targeted 
Industry  Categories  With  Limited  Small 
Business  Participation 

1.  Each  participating  agency  is 
required  to  select  ten  industry  categories 
(four-digit  SIC  Code  or  some  segmented 
portion(s)  of  such  code(s),  as  identified 
by  FPDS  product  or  service  code)  as 
targeted  categories  for  expansion  of 
small  business  participation. 

2.  in  order  to  achieve  such  expanded 
participation,  agencies  shall  select 
categories  that  represent  products  and 
services  purchased  in  substantial 
quantities  by  the  agency;  that 
historically  have  had  a  small  business 
participation  rate  of  less  than  10  percent 
by  category;  and,  in  which  there  is  a 
significant  amount  of  small  business 
productive  capacity  that  has  not  been 
utilized  by  the  Government. 

3.  Each  participating  agency  shall 
consult  with  the  Administrator  of  SBA 
in  selecting  the  ten  targeted  categories, 
developing  the  plan  for  expanded  small 
business  participation,  and  establishing 
the  goals  for  the  Program.  Upon 
completion  of  their  consultation  with 
SBA.  participating  agencies  shall 
publish  in  the  Federal  Register,  an 
announcement  soliciting  public 
comment  on  that  agency's  program  for 
expansion  of  small  business 
participation  in  the  targeted  categories. 

4.  Each  plan  shall  be  submitted  to  the 
Administrator  of  SBA  and  shall  contain 
a  detailed  time-phased  strategy  with 
incremental  goals,  including  reporting 
on  goal  attainment.  To  the  extent 
practicable,  provisions  that  encourage 
and  promote  teaming  and  joint  ventures 
shall  be  included.  These  provisions 
should  permit  small  business  firms  to 
effectively  compete  for  contracts  that 
individual  small  busii>esses  would  be 


ineligible  to  compete  for  because  of  lack 
of  production  capacity  or  capability. 
Such  joint  ventures  or  teams  shall 
comply  with  the  applicable  small 
business  guidelines.  (See  13  CFR 
121.3(a)(vii)(C)  and  121.5(a)). 

5.  Participating  agencies  shall  report 
to  OFPP  and  SBA  on  the  results  of  the 
expansion  program  reganilng  the  ten 
targeted  categories  on  the  same 
quarterly  schedule  as  required  for  the 
four  designated  industry  groups. 

6.  Goal  attainment  for  the  ten  targeted 
industry  categories  shall  be  determined 
on  the  basis  of  awards  to  U.S.  business 
firms. 

7.  The  provision  set  forth  in 
Attachment  A  entitled  "Small  Business 
Size  Representation  For  Targeted 
Industry  Categories  Under  The  Small 
Business  Competitiveness 
Demonstration  Program  (AUGUST 
1989)"  shall  be  inserted  in  full  text  in 
any  solicitation  issued  in  each  of  the  ten 
targeted  industry  categories  imder  the 
Small  Business  Competitiveness 
Demonstration  Program  that  is  expected 
to  result  in  a  contract  award  in  excess 
of  $25,000.  Contracting  officers  may 
modify  the  provision  to  include  only  the 
applicable  information  (i.e.,  number  of 
employees  or  gross  receipts)  based  on 
the  size  standard  applicable  to  the 
particular  solicitation. 

8.  The  face  of  each  award  issued  in 
any  of  the  ten  targeted  industry 
categories  under  the  Small  Business 
Competitiveness  Demonstration 
Program  shall  contain  a  statement  that 
the  award  is  being  issued  pursuant  to 
such  Program. 

rV.  Monitoring  and  Reporting  for  Four 
Designated  Industry  Groups 

A.  Monitoring  of  Goals  for  the  Four 
Designated  Industry  Groups 

1.  Each  participating  agency  shall 
monitor  its  attainment  of  its  small 
business  and  emerging  small  business 
participation  goals  on  a  quarterly  basis. 
Written  reports  must  be  made  to  OFPP 
and  SBA  as  to  whether  goals  have  been 
attained  for  each  industry  group,  as 
specified  in  paragraph  IV.A.3,  below. 
The  Department  of  Defense  shall  submit 
a  report  that  separately  identifies 
performance  by  the  Army.  Air  Force. 
Navy  and  the  Defense  Agencies.  The 
report  submitted  by  the  General 
Services  Administration  shall  separately 
identify  p>erformance  by  the  Public 
Building  Service.  Reports  shall  be 
submitted  within  60  days  after  the  end 
of  each  quarter  and  shall  specify  the 
industry  groups  or  codes  for  which 
restricted  or  full  and  open  competition 
have  been  reimposed. 
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2.  Agencies  shall  monitor  their  goal 
attainmeoit  for  the  first  three  quarters 
based  on  aggregate  data  for  the 
following  time  periods: 

a.  First  quarterly  review:  1/1/89-3/31/89 

b.  Second  quarterly  review:  1/1/89-6/ 
30/89 

c.  Third  quarterly  review:  1/1/89-9/30/ 
89 

Thereafter,  monitoring  is  to  be  based  on 
aggregate  data  for  the  four  preceding 
quarters. 

3.  Attainment  of  small  business  and 
emerging  small  business  participation 
goals  for  the  four  designated  industry 
groups  will  be  monitored  by  each 
participating  agency.  Monitoring  of  goal 
attainment  will  be  based  on  awards  (and 
any  subsequent  modifications  to  those 
awards)  in  the  individual  codes 
comprising  the  industry,  as  specified  in 
paragraph  IV.  B.,  below. 

4.  Any  necessary  modifications  to 
agency  solicitation  practices  for  the 
purpose  of  achieving  the  agencys  small 
business  participation  goals  (instituting 
restricted  competition  or  reinstatement 
full  and  open  competition)  will  be 
accomplished  for  each  of  the  industry 
groups  as  follows: 

a.  Construction  "(excluding  dredging) 
i.  Major  group  15 
ii.  Major  group  16 
iii.  Ma JOT  group  17 

b.  Refuse  systems  and  related  services. 

c.  A&E  services  (including  surveying 

and  mapping),  limited  to  contracts 
awarded  under  the  qualification- 
based  selection  procedures  required 
by  40  U.S.C.  541  et  seq.  (the 
"Brooks  A-E  Act"). 

d.  Non-nuclear  ship  repair. 
However,  if  goal  attainment  for  any 

individual  FPDS  service  code  within  the 
A&E  services  or  non-nuclear  ship  repair 
industry  groups  falls  below  35  percent, 
the  agency  shall  reinstitute  set-asides  for 
that  individual  service  code,  even  if 
overall  goal  attainment  in  the  industry 
group  is  40  percent  (35  percent  for  A&E 
services)  or  more.  In  addition,  if  goal 
attainment  for  any  individual  SIC  code 
within  one  of  the  major  groups 
comprising  the  construction  industry 
group  falls  below  35  percent,  the  agency 
shall  reinstitute  set-asides  for  that 
individual  SIC  code,  even  if  overall  goal 
attainment  in  the  major  group  is  40 
percent  or  more. 

5.  Agencies  shall  monitor  goal 
attainment  in  the  four  designated 
industry  groups  by  reviewing  total 
prime  contract  award  dollars  to  (a)  all 
U.S.  business  firms  (b)  small  U.S. 
business  concerns  and  (c)  emerging 
small  U.S.  bu.<:iness  concerns. 

6.  OFPP  and  SBA  will  closely  monitor 
the  Program  using  data  from  the  FPDS 


to  ensure  that  each  participating  agency 
makes  a  consistent  effort  to  achieve 
goals  evenly  across  all  individual  codes 
that  comprise  a  designated  industry 
group.  Data  shall  be  retrieved  in  the 
format  set  forth  at  Attachment  B. 

7.  All  prime  contract  awards  to  small 
businesses,  including  awards  under 
section  8(a)  of  the  Small  Business  Act, 
section  1207  of  the  FY  87  National 
Defense  Authorization  Act,  and  sole 
source  awards,  count  toward  attainment 
of  goals. 

B.  Codes  for  Monitoring  and  Reporting 
Goal  Attainment  for  the  Four 
Designated  Industry  Groups 

1.  Refuse  Systems  and  Related  Services 

The  Small  Business  Competitiveness 
Demonstration  Program  Act  of  1988 
outlines  the  SICs  that  are  included  in 
the  designated  industry  groups. 
However,  in  the  area  of  refuse  systems 
and  related  services,  SICs  4212  and 
4953  include  services  that  should  not  be 
included  in  the  Program.  The  Program 
is  designed  to  test  small  firms' 
competitiveness  generally  in 
procurements  for  the  collection, 
transportation,  and  disposal  of 
residential  and  nonhazardous 
commercial  garbage,  refuse  and  waste 
materials.  For  example,  contracts  for  the 
regular  collection  and  disposal  at 
publicly  or  privately  operated  landfills 
of  residential  and  nonhazardous 
commercial  solid  waste,  garbage,  debris, 
or  other  refuse  from  military 
installations,  federal  office  buildings, 
and  other  federal  facilities,  and  garbage 
processing  and  recycling  activities, 
should  be  included.  Contracts  for  the 
operation  of  those  facilities,  collection 
and  disposal  of  acid,  radioactive,  or 
other  hazardous  waste  should  not  be 
included.  Therefore,  participating 
agencies  shall  use  FPDS  service  code 
S205  (trash/garbage  collection 
services— including  portable  sanitation 
services)  to  monitor  goal  attainment  for 
refuse  systems  and  related  services. 

2.  Architectural  and  Engineering 
Services 

a.  The  statute  provides  that  A&E 
services  (including  surveying  and 
mapping),  shall  include  contracts 
assigned  SICs  8711,  8712,  8713,  and 
7389  (if  identified  as  mapping)  and 
awarded  under  the  qualification-based 
selection  procedures  required  by  40 
U.S.C.  541  et  seq.  (the  "Brooks  A-E 
Act").  Since  SIC  7389  includes  many 
more  services  than  mapping, 
participating  agencies  shall  use  the 
following  FPDS  service  codes  to 
monitor  goal  attainment  for  mapping 
services: 


T002  Cartography  services 
T004  Charting  services 
T008  Photogrammetry  services 
T009  Aerial  photographic  services 
T014  Topography  services 

b.  Participating  agencies  shall  use  ihe 
following  FPDS  service  codes  to 
monitor  A&E  services  under  SICs  8711. 
8712.  and  8713: 

Cm    Administrative  and  Service 

Buildings 
C112    Airfield,  Communication  and 

Missile  Facilities 
Cll3    Educational  Buildings 
C114    Hospital  Buildings 
C115    Industrial  Buildings 
Cll6    Residential  Buildings 
C117    Warehouse  Buildings 
Cll8    Research  and  Development 

Facilities 
C119    Other  Buildings 
C121    Conservation  and  Development 
C122    Highways.  Roads.  Streets  and 

Bridges 
C123    Electric  Power  Generation  (EPG) 
C124    Utilities 

C129    Other  Non-Building  Structures 
C130    Restoration 
C211    Architect— Engineer  Services 

(non-construction) 
C212    Engineering  Drafting  Services 
C213    A&E  Inspection  Services  (non- 
construction) 
C214    A&E  Management  Engineering 

Services 
C215    A&E  Production  Engineering 

Services 
C216    Marine  A&E  Services 
C219    Other  Architect  and  Engineering 

Services 
R404    Land  Surveys,  Cadastral 

Services-^non-construction 

3.  Non-nuclear  Ship  Repair 

Non-nuclear  ship  repair  is  included 
within  SIC  3731.  Since  this  SIC  includes 
all  ship  repair  as  well  as  shipbuilding, 
participating  agencies  shall  use  the 
following  FPDS  service  codes  to 
monitor  goal  attainment  for  non-nuclear 
ship  repair:  J998  (Ship  Repair  (Including 
Overhauls  and  Conversions)  Performed 
on  Non-nuclear  Pro{>elled  and 
Nonpropelled  Ships  East  of  the  108th 
Meridian)  or  J999  (Ship  Repair 
(deluding  Overhauls  and  Conversions) 
Performed  on  Non-nuclear  Propelled 
and  Nonpropelled  Ships  West  of  the 
108th  Meridian). 

4.  Construction 

Goal  attainment  for  construction  shall 
be  monitored  through  the  use  of  the  SIC 
codes  identified  in  Attachment  B. 

V.  Data  Collection  Requirements 

Participating  agencies  shall  maintain 
and  report  procurement  data  to  the 
FPDS  in  order  to  determine  the  level  of 
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small  business  participation  in  tbe  four 
designated  industry  groups  and  the  ten 
targeted  industry  categories  for  the 
small  business  expansion  program. 

A.  Awards  in  Excess  of  $25,000 

For  contract  awards  in  excess  of 
$25,000,  the  FPDS  (1)  has  information 
on  the  SIC  code  of  the  pnxnirement  and 
(2)  can  distinguish  awards  to  small 
business  concerns  and  small 
disadvantaged  business  concerns,  as 
required  by  section  714(c)  of  the  Small 
Business  Competitiveness 
Demonstration  Program  Act  of  1988. 
However,  the  FPDS  reporting 
requirements  are  being  revised  to: 

1.  Distinguish  awards  resulting  from 
solicitations  issued  under  the  Program 
from  awards  resulting  from  solicitations 
issued  prior  to  January  1, 1989.  in  the 
four  designated  industry  groups.  A 
distinction  must  be  made  between 
contract  actions  awarded  from 
solicitations  issued  under  the  Program 
and  contract  actions  awarded  from 
sohcitations  issued  prior  to  January  1. 
1989. 

2.  Distinguish  emerging  small 
business  Brms  from  other  small 
businesses.  Participating  agencies  must 
make  a  good  faith  effort  to  award  not 
less  than  15  percent  of  tbe  dollar  value 
of  awards  in  the  four  designated 
industry  groups  to  emerging  small 
businesses. 

3.  Distinguish  awards  to  emerging 
small  business  firms  in  the  small 
business  reserve  program.  Participating 
agencies  must  reserve  for  exclusive 
competition  among  emerging  small 
business  concerns  all  contracts  of 
$25,000  or  less  in  the  four  designated 
industry  groups  or  a  greater  amount  set 
by  OFPP  if  the  15  percent  goal  is  not 
attained.  Emerging  small  businesses  can 
also  receivy  awards  above  the  small 
business  reserve  threshold. 

4.  Provide  the  size  of  the  small 
business  concern  in  terms  of  number  of 
employees  or  dollar  volume  of  sales  for 
awards  in  the  four  designated  industry 
groups  and  the  ten  targeted  industry 
categories.  Section  714(c)  of  the  Small 
Business  Competitiveness 
Demonstration  Program  Act  requires 
each  participating  agency  to  collect  data 
pertaining  to  the  size  of  the  small 
business  concern  receiving  any  award 
for  services  in  the  four  designated 
industry  groups  and  products  or 
services  in  the  ten  targeted  industry 
categories.  The  number  of  employees 
will  be  based  on  tbe  average  of  the  pay 
periods  for  the  last  twelve  months.  The 
volume  of  sales  will  be  based  on  the 
average  annual  gross  revenue  for  the  last 
three  fiscal  years  (see  FAR  19.101). 


5.  Limit  A&E  services  to  contracts 
awarded  under  the  qualification-based 
selection  procedures  of  40  U.S.C.  541  et 
seq.  (the  "Brooks  A-E  Act"). 

6.  Specific  details  outlining  the  FPDS 
changes  have  been  included  in  an 
amendment  to  the  October  1988  FPDS 
Reporting  Manual. 

B.  Awards  of  $25,000  or  Less 

During  the  term  of  the  Program,  each 
award  of  $25,000  or  less  made  by  a 
participating  agency  for  the 
procurement  of  a  service  in  the  four 
designated  industry  groups  shall  be 
reported  to  the  Federal  Procurement 
Data  Center  in  the  same  manner  as  if  the 
award  was  in  excess  of  $25,000.  This 
means  that  all  applicable  data  collected 
in  the  FPDS  via  the  Individual  Contract 
Action  Report  (SF  279),  or  agencies' 
equivalent  computer-generated  format, 
shall  be  reported  for  these  purchases.  It 
should  be  noted  that  awards  of  $500  or 
less  are  not  reportable  to  the  FPDS. 

Specific  details  outlining  the  FPDS 
changes  have  been  included  in  an 
amendment  to  the  October  1988  FPDS 
Reporting  Manual. 

C.  Subcontracting  Activity 

1.  The  OFPP  Administrator  is 
required  to  develop  and  implement  a 
simplified  system  to  collect  data  on  the 
participation  of  small  business  concerns 
(including  small  business  concerns 
owned  and  controlled  by  socially  and 
economically  disadvantaged 
individuals)  as  other  than  prime 
contractors.  The  system  shall  collect 
subcontract  data  regarding  prime 
contracts  for  A&E  services  (including 
surveying  and  mapping)  that  are 
procxired  under  40  U.S.C.  541  et  seq. 
(the  "Brooks  A-E  Act").  The  system  is 
applicable  to  the  Environmental 
Protection  Agency,  the  National 
Aeronautics  and  Space  Administration, 
the  United  States  Army  Corps  of 
Engineers  (Civil  Works),  and  the 
Department  of  Energy. 

2.  A  separate  Subcontract  Reporting 
System  Test  Plan  and  Reporting  Form 
has  been  developed  to  implement  this 
requirement. 

Attachment  A 

Clause  No.  1 

Insert  the  following  provision  (clause 
no.  1)  in  full  text  in  all  solicitations 
issued  by  the  participating  agencies 
under  the  Small  Business 
Competitiveness  Demonstration 
Program  for  the  four  designated  industry 
groups.  Insert  this  clause  as  Alternate  I 
in  addition  to  the  clause  at  FAR  52.219- 
1. 


Small  Business  concern  representation 
for  the  Small  Business 
Competitiveness  Demonstration 
Program  (August  1989) 

(a)  Definition. 

"Emerging  small  business",  as  used  in 
this  solicitation,  means  a  small  business 
concern  whose  size  is  no  greater  than  50 
percent  of  the  numerical  size  standard 
applicable  to  the  standard  industrial 
classification  code  assigned  to  a 
contracting  opportunity. 

(b)  (Complete  only  it  Offeror  has 
certified  itself  under  the  clause  at  FAR 
52.219-1  as  a  small  business  concern 
under  the  size  standards  of  this 
solicitation.) 

The  Offieror  represents  and  certifies  as 

part  of  its  offer  that  it is, 

_is  not  an  emerging  small 


business. 

(c)  (Complete  only  if  the  Offeror  is  a 
small  business  or  an  emerging  small 
business,  indicating  its  size  range.) 

Offeror's  number  of  employees  for  the 
past  twelve  months  (check  this  column 
if  size  standard  stated  in  solicitation  is 
expressed  in  terms  of  number  of 
employees)  or  Offeror's  average  annual 
gross  revenue  for  the  last  three  fiscal 
years  (check  this  column  if  size 
standard  stated  in  solicitation  is 
expressed  in  terms  of  annual  receipts). 
(Check  one  of  the  following.) 


No.  of  employ- 
ees 

Avg.  annual  gross  revenues 

50  or 

SI  mmon  or  less 

fe\Ner. 
51— 

SI. 000.001— $2  mil- 

100. 

101— 

lion 

$2.000,001-$3.5  mil- 

250. 

251— 

lion 

$3.500.001— $5  rr*- 

500. 

501- 

lion 

$5.000.001— $10  mO- 

750. 

751— 

H6i 

$10.000,001— $17 

1,000. 
Over 

miNion 

OverS17miMon 

1.000. 

(End  of  clause) 
Clause  No.  2 

A.  Insert  the  following  provision 
(Clause  no.  2)  in  full  text  in  all 
solicitations  and  resulting  contracts 
restricted  to  emerging  small  businesses 
pursuant  to  paragraph  III.  D.  3. 
Notice  of  emerging  Small  Business  set- 
aside  (Dec  1988) 
Offers  or  quotations  under  this 
acquisition  are  solicited  from  emerging 
small  business  concerns  only.  Offers 
that  are  not  from  an  emerging  small 
business  shall  not  be  considered  and 
shall  be  rejected. 
(End  of  provision) 


B.  When  using  other  than  small 
purchase  procedures,  insert  the  clause 
at  52.21B-14  in  all  solicitations  and 
resulting  contracts  restricted  to 
emerging  small  businesses. 

Clause  No.  3 

Insert  the  following  provision  (clause 
no.  3)  in  full  text  in  all  solicitations 
issued  in  each  of  the  ten  targeted 
industry  categories  under  the  Small 
Business  Competitiveness 
Demonstration  Program  that  is  expected 
to  result  in  a  contract  award  in  excess 
of  $25,000.  Insert  this  clause  as 
Alternate  II  in  addition  to  the  clause  at 
FAR  52.219-1. 

Small  Business  size  representation  for 
targeted  industry  categories  under  the 
Small  Business  Competitiveness 
Demonstration  Program  (August  1989) 
(Complete  only  if  the  Offeror  has 
certified  itself  under  the  clause  at  FAR 
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52.219-1  to  be  a  small  business  concern 
imder  the  size  standards  of  this 
solicitation.) 

Offeror  represents  and  certifies  as 
follows: 

Offeror's  number  of  employees  for  the 
past  twelve  months  (check  this  colunrn 
if  size  standard  stated  in  solicitation  is 
expressed  in  terms  of  number  of 
employees)  or  Offeror's  average  annual 
gross  revenue  for  the  last  three  fiscal 
years  (check  this  colimm  if  size 
standard  stated  in  solicitation  is 
expressed  in  terms  of  annual  receipts). 
(Check  one  of  the  following.) 


No.  of  employ- 
ees 


50  or 


fewer. 

51-100 

101- 


250. 


Avg.  annual  gross  reveruies 


lion 


_$1  rniUion  or  less 

_$1 , 000,001 -$2  million 
.$2,000.001 -$3.5     mil- 


No.  of  employ- 
ees 

Avg.  annual  gross  revenues 

251- 

$3.500,001-$5  million 

500. 

501- 

$5,000.001-$10     mil- 

750. 

751- 

lion 

$10,000,001-$17    mil- 

1,000. 
Over 

lion 

Over$17miltion 

1,000. 

(End  of  clause) 

Attachment  B 

Report  on  Small  Business  Participation 
Under  the  Small  Business 
Competitiveness  Demonstration 
Program  for  Designated  Industry  Groups 

Fiscal  Year   

Quarter 

Agency:  ■ 


Subagency  (if  applicable) 


s 

2  mil- 

.5mil- 

5  n«- 

0  nrril- 

—$17 

1 

Designated  groups 


Total  US 
business  ac- 
tions/dollars 


Snrtall  busi- 
ness ac- 
t)ons/dol- 
lars' 


Percentage 
of  dollars 


Small  dis- 
advantaged 
business  ac- 

tions/dotlars 


Percentage 
of  dollars 


Emerqing 
sn^  Dur- 
ness ac- 
tions/dollars 


Percentage 
of  doitars 


SIC  Group  15: 

1521 

1522 

1531 

1541 

1542 

Subtotal 
SIC  Group  16: 

1611 

1622 

1623 

1629 

Subtotal 
SIC  Group  17: 

1711, 

1721! 

1731 

1741 

1742 

1743 

1751 

1752 

1761 

1771 

1781 

1791  • 

1793 

1794 

1795 

1796 

1799 

Subtotal 
I  Total 


L  Conatruction.  excluding  dredging  (Ddlara  in  Thousands;  Percentages  in  Whols  Numbers) 


Grand 


M.  Refuse  Systems  and  Retatad  Services  (Doitars  in  Thousands.  Percentages  In  Whole  Numbers) 


PSCS205 

Total 

IH.  ArchtoctursI  and  Engineering  Services.  Including  mapping  and  surveying  (Dollars  in  Thousands;  Percentage*  in  Whole  NumtMrs) 
SIC  7389: 
PSCT002 
PSCT004 
PSCT008 
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Designated  groups 


PSCT009 

PSCT014 
Subtotal 
SIC  8711  or  8712  Of  8713: 

PSCC111 

PSCC112 

PSCC113 

PSCC114 

PSCC115 

PSCC116 

PSCC117 

PSCC118 

PSCC119 

PSC  CI 21 

PSCC122 

PSCC123 

PSCC124 

PSCC129 

PSCC130 

PSCC211 

PSCC212 

PSC  C213 

PSCC214 

PSCC215 

PSCC216 

PSCC219 

PSCR404 
Subtotal 
Grand  Total 

SIC  3731: 
PSCJ990 
PSC  J999 
Total 


Total  US 
business  ac- 
tions/dollars 


Small  busi- 
ness ac- 
tions/dol- 
lars' 


Percentage 
of  dollars 


Small  dis- 
advantaged 
business  ac- 
tions/dollars 


Percentage 
of  dollars 


Emerging 
smalt  busi- 
ness ac- 
tions/dollars 


Percentage 
of  dollars 


IV.  Non-nuclear  Ship  Repair  (Dollars  in  Thousands;  Percentages  In  Whole  Number*) 


Small  Business  Ddiars  Include  dollars  to  Emerging  Small  Business. 


IFR  Doc.  93-8948  Filed  4-15-93;  8:45  ami 

BIUJNO  COOC  9110-01-« 


Sut>contractlng  Reporting  System  Test 
Ptan  arKJ  Reporting  Form 

AGENCY:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB).  Office  of  Federal 
Procurement  Policy. 
ACTION:  The  Office  of  Federal 
Procurement  Policy  (OFPP)  is 
requesting  comments  on  a  proposed 
Subcontract  Reporting  System  Test  Plan 
and  Reporting  Form  that  provide 
guidance  on  reporting  subcontracting 
activity  under  the  Small  Business 
Competitiveness  Demonstration 
Program. 

SUMMARY:  The  proposed  Subcontract 
Reporting  System  Test  Plan  and 
Reporting  Form  are  being  issued  to 
implement  Section  202(d)  of  the  Small 
Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992, 
(Public  Law  102-366).  Section  202(d) 
requires  the  Administrator  for  Federal 
Procurement  Policy  to  develop  and 


implement  a  simplified  system  to 
collect  data  on  the  participation  of  small 
business  concerns  (including  small 
business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals)  as  other 
than  prime  contractors.  The  system 
shall  collect  subcontract  data  regarding 
prime  contracts  for  architectural  and 
engineering  (A&E)  services  (including 
surveying  and  mapping)  that  are 
procured  under  40  U.S.C.  541  et  seq. 
(the  Brooks  A-E  Act).  The  system  is 
applicable  to  the  Environmental 
Protection  Agency,  the  National 
Aeronautics  and  Space  Administration, 
the  United  States  Army  Corps  of 
Engineers  (Civil  Works),  and  the 
Department  of  Energy. 

The  primary  purpose  of  this  proposed 
new  simphfied  reporting  system  is  to 
demonstrate  that  the  actual  rate  of  small 
business  participation  on  A&E  prime 
contracts  is  substantially  higher  than  is 
now  being  reflected  in  data  captured  by 
the  Government's  existing  procurement 
data  system.  Also,  this  new  system  is 
intended  to  collect  subcontracting  data 
under  a  broader  range  of  A&E  contract 


Bwards  than  are  covered  by  the  existing 
reporting  requirements  of  PubHc  Law 
95-507. 

COMMENT  DATE:  Comments  must  be 
received  on  or  before  May  17, 1993. 
AODflESSES:  Comments  should  be  sent  to 
Dr.  Allan  V.  Burman,  Administrator, 
Office  of  Federal  Procurement  Policy, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW..  room  9001, 
Washington,  DC  20503. 
COMMENTS  ON  THE  INFORMATION 
COLLECTION  REQUIREMENTS:  The  test 
reporting  system  requires  Federal  prime 
contractors  (other  than  small  business 
and  small  disadvantaged  business  firms) 
to  collect  and  report  subcontract  activity 
in  support  of  Federal  prime  contracts  for 
A&E  services  (including  surveying  and 
mapping).  This  information  collection 
may  place  a  substantial  reporting 
burden  on  the  Federal  prime  contractors 
participating  in  the  reporting  system. 
Comments  are  solicited  on  the  impact  of 
this  reporting  requirement  on  existing 
industiy  subcontract  data  collection 
systems. 

Comments  on  the  information 
collection  requirements  contained  in  the 


Subcontract  Reporting  System  Test  Plan 
and  Reporting  Form  should  be 
submitted  both  to  the  OFPP 
Administrator  at  the  above  address  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Attention:  Peter  Weiss.  Desk 
Officer  for  the  Federal  Acquisition 
Regulation. 

FOR  FUBTHER  MFORUATKM  CONTACT: 
Linda  G.  Williams.  Deputy  Associate 
Administrator,  (202)  395-3302. 

SUPPLEMEWTARY  INFORMATION: 

A.  Background 

Pursuant  to  the  Small  Business  Act. 
prime  contractors  and  subcontractors 
(except  small  business  firms)  that 
receive  one  or  more  contracts  over 
$500,000  ($1  million  for  construction) 
are  reqijlnjd  to  submit  a  subcontracting 
plan  with  goals  for  using  small  business 
and  small  disadvantaged  business 
concerns  as  subcontractors  under 
Federal  prime  contracts,  and  to  report 
accomplishments  against  the  goals. 
Concerns  have  been  expressed  that 
small  business  firms  actually  receive 
more  subcontracting  opportimities  than 
are  being  reported  unckr  the  existing 
reporting  system.  As  part  of  the  Small 
Business  Competitiveness 
Demonstration  Program.  OFPP  is 
required  to  develop  and  implement  a 
simplified  reporting  system  to  test  the 
rate  of  small  business  and  small 
disadvantaged  business  participation  at 
the  subcontract  level  under  Federal 
prime  contracts  for  A&E  services 
(including  surveying  and  mapping). 

B.  Regulatory  Flexibility  Act 

This  reporting  system  will  not  have  a 
significant  impact  on  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  and. 
therefore,  no  Regulatory  Impact  analysis 
has  been  prepared. 

The  system  seeks  to  measure  the 
amount  of  small  business  participation 
in  subcontracts.  The  reporting 
requirements  of  the  system  will  be 
imposed  on  large  businesses  and.  as 
such,  there  is  no  cost  to  small 
businesses. 

C  Executive  Order  Na  12291 

This  reporting  system  has  been 
reviewed  in  accordance  with  the 
objectives  and  criteria  of  Executive 
Order  No.  12291.  The  system  will  not 
result  in  any  of  the  economic  or 
regulatory  impacts  associated  with  a 
major  rule.  The  system  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  and  will  not  result  in 
a  major  increase  in  cost  for  consumers, 
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individual  industries.  State  and  local 
government  agencies,  or  geographic 
regions  and  would  not  have  an  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation, 
and  the  ability  of  United  States  based 
industries  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  this  reporting  system 
have  been  submitted  to  the  Office  of 
Management  and  BiKlget  for  approval. 

Dated:  Apnl  8, 1993. 

David  Baker, 

Associate  Administrator,  Office  of  Federal 
Procurement  Policy. 

MEMORANDUM  FOR  SELECTED  AGENCY 
SENIOR  PROCUREMENT  EXECUTIVES 

(See  Attached  List) 

April  8. 1993. 

FROM:  David  Baker  for  Allan  V.  Burman. 

Administrator 
SUBJECT:  Proposed  Subcontract  Reporting 

System  Test  Plan  and  Reporting  Form — 

Small  Business  Competitiveness 

Demonstration  Program 

1.  Purpose.  This  memorandum  provides 
poticy  direction  to  the  Environmental 
Protection  Agency,  the  National  Aeronautics 
and  Space  Administration,  the  United  States 
Army  Corps  of  Engineers  (Civil  Works)  and 
the  Department  of  Energy  for  implementation 
of  Section  202(d)  of  the  Small  Business 
Credit  and  Business  Opportunity 
Enhancement  Act  of  1992,  (Public  Law  102- 
366).  that  establishes  the  requirement  for  a 
simplified  Subcontract  Reporting  System. 

2.  Authority.  The  requirement  for  a 
simplified  Subcontract  Reporting  System  is 
established  pursuant  to  Section  202(d)  of 
Public  Law  102-366.  and  Section  15  of  the 
Office  of  Federal  Procuren)ent  Policy  Act.  41 
U.S.Q  413,  which  provides  for  the  testing  of 
innovative  procurement  methods  and 
procedures. 

3.  Background.  Pursuant  to  the  Small 
Business  Act,  prime  contractors  and 
subcontractors  (except  small  business  firms) 
that  receive  one  or  more  contracts  over 
$500,000  ($1  million  in  construction)  are 
required  to  submit  a  subcontracting  plan 
with  goals  for  using  small  business  and  small 
disadvantaged  business  concerns  as 
subcontractors  under  Federal  prime  contracts 
and  to  report  accompiishmenu  against  the 
goals.  Concerns  have  been  expressed  that  the 
current  reporting  system  does  not  provide 
information  on  the  full  range  of  participation 
by  small  business  firms  in  the  Federal 
procurement  process.  As  part  of  the  Small 
Business  Competitiveness  Demonstration 
Program,  OFPP  is  to  develop  and  implement 
a  simplified  system  to  collect  data  on  the 
participation  of  small  business  concerns 
(including  small  business  concerns  owned 
and  controlled  by  socially  and  economically 
disadvantaged  individuals)  as  other  than 
prime  contractors.  The  system  shall  collect 
subcontract  data  regarding  prime  contracts 


for  architectural  and  engineering  (A4E) 
services  (including  surveying  and  mapping) 
that  are  procured  under  40  U.S.C  541  et  seq. 
(the  Brooks  A-E  Act). 

4.  Policy.  The  primary  purpose  of  this  new 
simplified  Subcontract  Reporting  System  is 
to  demonstrate  that  the  actual  rate  of  small 
business  participation  on  AftE  prime 
contracts  is  substantially  higher  than  is  now 
being  reflected  in  data  captured  by  the 
Government's  existing  procurement  data 
system.  The  procedures  for  implementing  the 
test  reporting  system  are  set  forth  in  the 
attached  test  plan. 

5.  Implementation.  The  participating 
agencies  are  required  to  implement  the 
attached  test  plan  commencing  on  January  1. 
1993.  Since  this  is  a  limited  test,  these 
requirements  will  not  be  implemented  in  the 
Federal  Acquisition  Regulation. 

6.  Expiration  Date.  The  simplified 
Subconu^ct  Reporting  System  shall  be  in 
effect  through  September  30, 1996. 

Attachment:  c.  Selected  OSDBU  Directors, 
Selected  FPDS  Policy  Advisory  Board 
Members. 

Selected  Agency  Senior  Procuremenl 
ExecutivM 

Mr.  Silas  B.  Fisher,  Director,  Office  of 
Procurement  and  Assistance  Management, 
Department  of  Energy.  Room  5B080, 1000 
Independence  Avenue.  SW., Washington, 
DC  20585. 

Mr.  Michael  Bower,  Acting  Director, 
Procurement  and  Contracts  Management 
Division  (PM-214),  Environmental 
Protection  Agency,  401  M  SUwt.  SW, 
Room  805,  Washington,  DC  20460. 

Ms.  Deidre  Lee,  Acting  Associate 
Administrator  for  Procurement,  NASA 
Headquarters,  Room  425,  Washington,  DC 
20546. 

Mr.  Donald  Yockey,  Under  Secretary  of 
Defense  for  Acquisition.  Department  of 
Defense,  Room  3E933  (Pentagon), 
Washington,  EX:  20301. 

Honorable  Stephen  K.  Conver,  Assistant 
Secretary  of  the  Army  (Research, 
Development,  and  Acquisition), 
Department  of  the  Army,  Room  2E672 
(Pentagon).  Washington,  DC  20310. 

Selected  OSDBU  Dirvctora 

Mr.  Leonel  V.  Miranda,  Director,  Office  of 
Small  and  Disadvantaged  Business 
Utilization,  Department  of  Energy,  1707  H 
Street,  NW.,  Room  904,  Washington,  DC 
20585. 

Mr.  Leon  Hampton,  Director,  Office  of  Small 
and  Disadvantaged  Business  Utilization. 
Environmental  Protection  Agency.  401  M 
Street,  SW.  (A149C).  Washington,  DC 
20460. 

Mr.  Ralph  C  Thomas.  Assistant 
Administrator,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 
National  Aeronautices  and  Space 
Administration  (Code  K),  Washington,  DC 
20546. 

Mr.  Dave  Buettnor,  Director,  Office  of  Small 
and  Disadvantaged  Business  Utilizatioil, 
U.S.  Army  Corps  of  Engineers,  20 
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Massachusetts  Avenue,  NW.,  Washington, 
DC  20314-1000. 

Selected  FPDS  Policy  Advisory  Board 
Members 

Mr.  James  Nelson,  Director.  Procurement 
Manajjement  Systems  and  Analysis  Div. 
(MA-432),  Department  of  Energy.  1000 
Independence  Avenue,  SW.,  Washington, 
DC  20565. 

Mr.  Edward  Murphy,  Prociu^ment  and 
Contracts  Management  Division  (PM214F), 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

Mr.  Herb  Baker.  Procurement  Management 
Div  (Code  HM),  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546. 

Mr.  Carl  Brotman.  Office  of  the  Deputy  Under 
Secretary  of  Defense  for  Acquisition 
Management,  Room  3CB38  (Pentagon), 
Washington,  DC  20301. 

Proposed  Subcontract  Reporting 
System  Test  Plan,  Small  Business 
Competitiveness  Demonstration 
Program 

/.  Purpose 

This  document  implements  Section 
202(d)  of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act 
of  1992  {Public  Law  102-366).  Section 
202(d)  requires  the  Administrator  for 
Federal  Procurement  Policy  to  develop 
and  implement  a  simplified  system  to 
collect  data  on  the  participation  of  small 
business  concerns  (including  small 
business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals)  as  other 
than  prime  contractors.  The  system 
shall  collect  subcontract  data  regarding 
prime  contracts  for  architectural  and 
engineering  (A&E)  services  (including 
surveying  and  mapping)  that  are 
procured  under  40  U.S.C.  541  et  seq. 
(the  Brooks  A-E  Act). 

The  primary  purpose  of  this  proposed 
new  simplified  reporting  system  is  to 
demonstrate  that  the  actual  rate  of  small 
business  participation  on  AiE  prime 
contracts  is  substantially  higher  than  is 
now  being  reflected  in  data  captured  by 
the  Government's  existing  procurement 
data  system.  Also,  this  new  reporting 
system  is  intended  to  collect 
subcontracting  data  under  a  broader 
range  of  A&E  contract  awards  than  are 
covered  by  the  existing  reporting 
requirements  of  Public  Law  95-507. 

This  new  simplified  reporting  system 
will  cover  subcontract  activity  through 
the  second  tier  under  A&E  prime 
contracts  and  be  applicable  to  four 
participating  agencies. 

//.  Authority 

The  requirement  for  a  simplified 
subcontract  reporting  system  (the 
System)  is  established  pursuant  to 
section  202(d)  of  the  Small  Business 


Credit  and  Business  Opportunity 
Enhancement  Act  of  1992  (Public  Law 
102-366).  and  section  15  of  the  Office 
of  Federal  Procurement  Policy  Act,  41 
U.S.C.  413,  which  provides  for  the 
testing  of  innovative  procurement 
methods  and  procedures. 

///.  Program  Requirements 

A.  Applicability 

The  System  shall  be  in  effect  from 
January  1. 1993  through  September  30, 
1996  and  shall  include  subcontract  data 
imder  A&E  prime  contracts  awarded 
under  the  Brooks  A-E  Act  from 
solicitations  issued  during  the  same 
period.  The  System  shall  be  applicable 
to  data  collected  fi-om  prime  contractors, 
excluding  small  business  and  small 
disadvantaged  business  firms,  that 
receive  a  prime  contract  for  A&E 
services  (including  surveying  and 
mapping)  under  the  Brooks  A-E  Act 
with  an  anticipated  award  value  over 
$100,000  and  which  has  the  possibility 
for  subcontracting  opportunities.  (See 
subsections  (C)  and  (D)  below).  The 
prime  contractors  shall  report 
information  on  subcontract  awards  over 
$25,000  through  the  second  tier  that  are 
directly  needed  for  prime  contract 
performance,  irrespective  of  the  product 
or  service  provided  under  the 
subcontract. 

B.  Covered  Agencies 

1.  The  following  agencies  are  covered 
by  the  System: 

a.  the  Environmental  Protection 
Agency, 

D.  the  National  Aeronautics  and  Space 
Administration, 

c.  the  United  States  Army  Corps  of 
Encineers  (Civil  Works),  and 

d.  the  Department  of  Energy. 

2.  All  contracting  offices  at  the 
covered  agencies  shall  report 
information  from  prime  contractors  to 
the  System. 

C.  Covered  Designated  Industry  Group 

Subcontract  awards  under  prime 
contracts  in  the  following  designated 
industry  group  are  to  be  reported  under 
the  System:  architectural  and 
engineering  (A&E)  services  (including 
surveying  and  mapping)  under  standard 
industrial  classification  (SIC)  codes 
7389.  8711,  8712,  or  8713  (limited  to 
FPDS  service  codes  Clll  through  C216, 
C219.  T002,  T004,  T008,  T009,  T014, 
and  R404)  awarded  under  the  Brooks  A- 
EAct. 

D.  Small  Business  Goal  Determination 

The  value  of  oUier  than  prime 
contract  awards  to  small  business 
concerns  shall  count  toward 
determining  whether  the  small  business 


participation  goal  under  the  Small 
Business  Competitiveness 
Demonstration  Program  is  attained  for 
A&E  services. 

E.  Contract  Clause  for  Procurements 
Covered  by  the  System 

The  following  clause  shall  be  inserted 
in  contracts  and  solicitations  covered  by 
the  System  that  are  issued  from  January 
1, 1993  through  September  30. 1996 
with  an  estimated  contract  value  over 
$100,000  and  which  have  the  possibility 
for  subcontracting  opportunities.  The 
clause  is  not  applicable  to  small 
business  and  small  disadvantaged 
business  firms. 

Subcontract  Reporting  under  the 
Small  Business  Competitiveness 
Demonstration  Program  (October  1992) 

(a)  The  Contractor  shall  submit  a 
completed  Form  XXX  in  accordance 
with  instructions  on  the  Form. 

(b)  The  Contractor  shall  include 
subparagraph  (d)  of  this  clause  in 
subcontracts  with  an  estimated  value 
over  $25,000  awarded  under  this 
contract,  excluding  subcontracts  with 
small  business  and  small  disadvantaged 
business  firms,  non-profits,  educational 
institutions,  and  state  and  local 
governments.  The  Contractor  shall  also 
include  this  subparagraph  (b),  or  its 
equivalent,  in  any  such  subcontract  so 
that  these  requirements  will  be  binding 
upon  subcontracts  awarded  through  the 
second  tier. 

(c)  The  Contractor  shall  include  the 
prime  contract  number  in  its 
subcontracts  and  require  its 
subcontractors  through  the  second  tier 
(except  small  business  and  small 
disadvantaged  business  firms,  non- 
profits, educational  institutions,  and 
state  and  local  governments)  to  include 
both  the  prime  contract  number  and 
their  subcontract  number  in  their 
subcontracts.  (Note:  The  prime  contract 
number  shall  be  the  identifier  used  to 
track  all  subcontract  activity  under  the 
prime  contract.) 

IV.  Feporting 

A.  Prime  Contracior  Responsibility 

The  attached  flow  chart  (Attachment 
A)  indicates  the  responsibility  of  the 
Federal  prime  contractor  for  collecting 
and  reporting  subcontract  data  by  tiers. 

B.  Forms 

1.  A  separate  reporting  form  has  been 
designed  to  collect  data  from  contractors 
in  support  of  the  Svstem  (see 
Attachment  B  -  Form  XXX).  The 
instructions  require  the  prime 
contractors  to  report  the  data,  on  a 
quarterly  basis,  to  the  covered  agencies 
within  30  days  after  the  end  of  the 


reporting  period.  The  Federal  prime 
contractor  shall  establish  a  reporting 
schedule  for  its  subcontractors  such  that 
the  consolidated  reports  can  be 
submitted  to  the  covered  agency  within 
30  days. 

2.  Copies  of  Form  XXX  will  be 
forwarded  to  the  covered  agencies  by 
OFPP.  Contracting  officials  shall  be 
responsible  for  providing  the  original 
copy  of  Form  XXX  to  the  prime 
contractors.  The  Federal  prime 
contractor  shall  be  responsible  for 
ensuring  that  its  subcontractors  in 
support  of  the  prime  contract  receive 
copies  of  the  Form.  Each  subcontractor 
(other  than  small  business  and  small 
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disadvantaged  business  firms)  shall  also 
ensiufl  that  its  subcontractors  receive 
copies  of  the  Form. 

C  Determining  Small  Business 
Participation  Rates 

Each  covered  agency's  Office  of  Small 
and  Disadvantaged  Business  Utilization 
(OSDBU),  or  other  designated  office, 
shall  be  responsible  for  establishing  a 

Erocedure  for  the  collection  of  the 
ardcopy  Forms  XXX  from  each 
contracting  office  in  order  to  determine 
small  business  participation  at  the 
subcontract  level.  The  prime  A4E 
contract  and  subcontracting  dollars  to 
small  business  shall  be  added  to  derive 


at  the  total  small  business  participation 
level  This  information  shall  be  reported 
to  OFPP  in  the  agency's  quarterly 
reports  under  the  Demonstration 
Program.  The  information  on 
subcontracting  that  was  added  to  the 
prime  A&E  contract  dollars  shall  be 
provided  to  OFPP  as  backup  data  with 
the  agency's  quarterly  reports. 

Attachment  A— Flowchart  for  Reporting 
Subcontracting  Activity.  Subcontract 
Reporting  System  Test  Plan,  Small 
Business  Competitiveness 
Demonstration  Program 


Federal  Agency 


n 


Federal  Large 

Business  Prime  Contractor 

(Contractor  A) 

I 


J 


Large 
Business 
(Contractor  B) 

I 


Small 
Business 


(1st  tier) 


Large 
Business 
(Contractor  C) 


Small 
Business 


•  The  Federal  prime  contractor  (other 
than  a  small  business  or  small 
disadvantaged  business  firm)  receives  a 
contract  in  excess  of  $100,000  for  A&E 
services  (including  surveying  and 
mapping)  under  Brooks  A-E  Act 
procedures. 

•  The  Federal  prime  contractor  shall 
report  information  on  subcontracts 
awards  over  $25,000  through  the  second 
tier  that  are  directly  needed  for  prime 
contract  performance,  irrespective  of  the 
product  or  service  provided  under  the 
subcontract. 

•  The  Federal  prime  contractor  is 
responsible  for  ensuring  that  data 
concerning  subcontracting  activity  in 
support  of  the  prime  contract  is 
collected  and  reported  in  accordance 
with  instructions  on  Form  XXX. 

•  Subcontracting  activity  is  reported 
by  the  first  tier  subcontractor  (other  than 
small  business  or  small  disadvantaged 
business  subcontractors)  to  the  Federal 
prime  contractor  rather  than  to  the 
Federal  agency. 


•  The  Federal  prime  contractor  must 
include  the  prime  contract  number  in 
each  subcontract  and  require  the 
subcontractor  (other  than  a  small 
business  and  small  disadvantaged 
business  subcontractor)  to  include  both 
the  prime  contract  number  and  its 
subcontract  number  in  its  subcontracts. 

•  An  example  of  a  Federal  prime 
contractor's  responsibility  for  collecting 
and  reporting  subcontracting  activity 
under  a  Federal  prime  contract: 

— Contractor  A  is  a  Federal  prime 
contractor  (other  than  a  small 
business  or  small  disadvantaged 
business  firm)  who  received  a  prime 
contract  over  $100,000  ft-om  a  Federal 
agency  for  A&E  services  (including 
surveying  and  mapping)  under  the 
Brooks  A-E  Act. 

— Contractor  A  subcontracts  part  of  the 
effort  to  other  large  (Contractor  B)  or 
small  business  firms.  This  is 
considered  the  1st  tier  of 
subcontracting  in  support  of  the 


(2nd  tier) 


prime  contract.  Contractor  A  is 
responsible  for  reporting  its 
subcontracting  activity  in  Item  11  on 
Form  XXX. 

— Contractor  B  is  a  subcontractor  (other 
than  a  small  business  or  small 
disadvantaged  business  firm)  who 
received  a  subcontract  in  excess  of 
$25,000  from  contractor  A,  and 
subcontracts  part  of  the  effort  to  other 
large  (Contractor  C)  or  small  business 
firms.  This  is  considered  the  2nd  tier 
of  subcontracting.  Contractor  B  is 
responsible  for  reporting  its 
subcontracting  activity  to  Contractor 
A  using  Item  11  on  Form  XXX. 

— Contractor  A  is  responsible  for 
aggregating  the  subcontracting  data 
and  reporting  the  information  in  Item 
12  on  Form  XXX. 
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Attachmeot  B — Subcontract  Activity  for 
Individual  Contracts — Small  Business 
Competitiveness  Demonstration 
Program  (This  Form  Shall  Not  Be 
Completed  by  Small  Business  Finns) 

Part  I.  To  Be  Completed  by  Federal 
Contracting  Activity 

1.  Participating  Agency 

2.  Contracting  Activity 

3.  Federal  Prime  Contract  Number 

4.  Sic  Code ., 

Part  n.  To  Be  Completed  by  Federal 
Prime  Contractors  and/or 
Subcontractors 

5.  Reporting  Contractor/Subcontractor 


6.  Date: 

7.  Reporting  Entity's  Contract  Number 

8.  Reporting  Entity's  Tier  Level 

9.  Reporting  Period: 

Fiscal  Year 

I    J  Oct.  1-Dec.  31 
(    ]  Jan.  l-March  31 
(    ]  April  1-June  30 
I    1  July  1-Sept.  30 

10.  Report  Is: 

[    j  Regular 
(    ]  Final 
I    j  Revision 

11.  Subcontract  Awards  This  Period 


(a)  Sman  Business  (tnckxlirtg 
Small  Disadvantaged)  ($ 
Amount  of  11(c)) 

(b)  Large  Business  ($  Antount  of 
11(c)) 

(c)  Total  (Sum  of  1 1(a)  and  1 1(b)) 

(d)  SmaH  Disadvantaged  Busi- 
ness of  ($  Amount  o(  11(c))  


Dottars 


Part  III.  To  Be  Completed  by  Federal 
Prime  Contractors  Only 

12.  Cumulative  Subcontract  Awards  (by 
Tier) 


(Rounded  Whole  Dollars) 


Tier 

(a)  Small  business  (Ind. 
disadvantaged) 

(b)  Large  business 

(c)  Cumulative  total 

(d)  Small  disadvantaged 
business  (dollars) 

1st 

2nd 

Total 

Part  IV.  To  Be  Completed  by  Federal 
Prime  (Contractors  and/or 
Subcontractors 

13.  Name/Title 
Signature 
Telephone  Number 

14.  Report  Approved  by: 


Name  and  title 


Signature 


Attachment  B — C^neral  Instructions, 
Subcontract  Activity  for  Individual 
Contracts 

1.  This  form  collects  subcontract  data 
from  prime  contractors  (except  small 
business  and  small  disadvantaged 
business  firms)  that  receive  a  Federal 
contract  over  $100,000  for  architectural 
and  engineering  (A&E)  services 
(including  surveying  and  mapping) 
under  Brooks  A-E  Act  procedures.  This 
data  collection  is  required  by  the 
Subcontract  Reporting  System  Test  Plan 
established  pursuant  to  section  202(d}  of 
the  Small  Business  Oedit  and  Business 
Opportunity  Enhancement  Act  of  1992 
(Pub.  L.  102-366). 

The  form  also  shall  be  used  by  the 
prime  contractor  to  collect  subcontract 
data  from  its  first  tier  subcontractors 
(excluding  small  business  and  small 
disadvantaged  business  firms)  that 
receive  a  subcontraa  over  $25,000  in 
support  of  the  Federal  prime  contract. 


2.  Federal  prime  contractors  are 
responsible  for  collecting  and  reporting 
subcontract  activity  through  the  second 
tier  in  support  of  the  prime  A&E 
contract  irrespective  of  the  product  or 
service  provided  under  the  subcontract. 

3.  Federal  prime  contractors  are  also 
required  to  include  the  prime  contract 
number  in  each  of  their  subcontracts 
and  to  require  their  subcontractors 
(except  small  business  and  small 
disadvantaged  business  firms)  to 
include  both  the  prime  contract  number 
and  the  subcontract  number  in  their 
subcontracts.  The  prime  contract 
number  shall  be  the  identifier  used  by 
the  large  business  Federal  prime 
contractor  to  track  ail  subcontract 
activity  under  the  prime  contracts 
covered  by  the  System. 

4.  Federal  prime  contractors  shall 
submit  the  report  quarterly,  within  30 
days  after  the  end  of  each  reporting 
period.  The  Federal  prime  contractor 
must  establish  a  reporting  schedule  for 
its  subcontractors  such  that  the  reports 
can  be  consolidated  and  submitted  to 
the  Federal  agency  with  30  days.  A 
negative  report  shall  be  submitted  when 
there  has  been  no  subcontracting 
activity  or  there  has  been  no  change 
from  the  last  reporting  period. 

5.  All  dollar  amounts  shall  be 
rounded  to  the  nearest  whole  dollar. 

6.  Only  subcontracts  involving 
performance  within  the  United  States, 
its  possessions,  Puerto  Rico,  and  the 
Trust  Territory  of  the  Pacific  Islands 
shall  be  included  in  this  report. 


7.  This  report  shall  not  be  submitted 
by  small  business  and  small 
disadvantaged  business  firms. 

8.  Copies  of  Form  XXX  are  available 
from  the  contracting  office  awarding  the 
prime  contract.  For  subcontractors,  the 
Form  is  available  from  the  contractor 
who  awarded  the  subcontract. 

Specific  Instructions 

Part  I.  To  Be  Completed  by  Federal 
Department  or  Agency 

Item  1.  Enter  the  name  of  tlie  Federal 
Department  or  Agency  designated  to 
participate  in  the  test  reporting  system. 

Item  2.  Enter  the  name  and  address  of 
the  contracting  activity  awarding  the 
Federal  prime  contract. 

Item  3.  Enter  the  Federal  prime 
contract  number. 

Item  4.  Enter  the  .standard  industrial 
classification  (SIC)  number  of  the  prime 
A&E  contract,  i.e.  SIC  codes  7389,  8711, 
8712.  or  8713. 

Part  II.  To  Be  Completed  by  Federal 
Prime  Contractors  and/or 
Subcontractors 

Item  5.  Enter  tlie  name  and  address  of 
the  entity  completing  the  form.  The 
form  is  a  multi-purpose  form  and  shall 
be  used  by  Federal  prime  contractors 
and  subcontractors  to  report  their 
subcontract  activity. 

Item  6.  Enter  the  date  that  the  form  is 
prepared. 

Item  7.  Enter  the  reporting  entity's 
contract  number.  If  this  report  is  from  a 
subcontractor,  enter  the  subcontract 
number. 


Item  8.  Enter  the  reporting  entity's  tier 
level.  Federal  prime  contractors  and 
subcontractors  through  the  second  tier 
(in  relation  to  the  Federal  prime 
contract)  shall  identify  their  tier  level  to 
their  subcontractors.  As  an  example, 
when  the  Federal  prime  contractor 
subcontracts  part  of  the  prime  contract 
effort,  the  prime  contractor  shall  notify 
the  subcontractor  that  this  is  the  first 
tier  of  subcontracting.  The  first  tier 
subcontractor  shall,  in  turn,  notify  its 
subcontractors  that  they  are  the  second 
tier  subcontractors. 

Item  9.  Enter  the  Federal  Fiscal  Year 
and  check  the  appropriate  block  for  the 
period  covered  by  the  report. 

Item  10.  Check  whether  the  report  is 
a  regular  quarteriy  report,  final  report, 
or  a  revision  to  a  prior  report.  If  the 
report  is  a  regular  quarterly  report 
which  contains  revisions  to  a  previously 
submitted  report,  check  revision.  Check 
final  report  only  if  the  reporting  prime 
contractor/subcontractor  has  completed 
all  work  under  the  prime  contract/ 
subcontract. 

Item  11.  Enter  the  dollar  amount  for 
subcontract  awards  to  small  business 
(including  small  disadvantaged 
business)  and  large  business  (excluding 
subcontracts  to  non-profits,  educational 
institutions,  and  state  and  local 
governments)  subcontractors  during  the 
reporting  period.  Amounts  reported 
include  direct  awards  only.  Enter  zero  if 
no  subcontract  awards  have  been  made 
during  the  reporting  period. 

Item  11(d).  Enter  the  dollar  amount 
for  subcontract  awards  to  small 
disadvantaged  business  subcontractors. 
This  figure  is  a  portion  of  the  total 
subcontract  dollars  in  11(c). 

Part  III.  To  Be  Completed  by  Federal 
Prime  Contractors  Only 

Item  12.  Enter  the  cumulative  dollar 
amount  for  subcontract  awards  to  small 
business  (including  small  disadvantaged 
business)  and  large  business  through  the 
second  tier  of  subcontracting  related  to 
the  prime  contract.  This  figure  is  the 
sum  of  all  subcontract  dollars  reported 
by  the  large  business  subcontractors 
since  award  of  the  prime  contract.  (For 
example,  the  Federal  prime  contractor 
shall  report  in  the  1st  tier  line,  its 
cumulative  direct  subcontract  awards. 
Under  the  2nd  Uer  line,  the  Federal 
prime  contractor  shall  include  all 
subcontract  awards  made  by  the  1st  tier 
subcontractor.) 

Item  12(d).  Enter  the  cumulative 
dollar  amount  for  subcontract  awards  to 
small  disadvantaged  business 
subcontractors.  This  figure  is  a  portion 
of  the  total  subcontract  dollars  in  12(c) 
for  each  respective  tier. 
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Part  IV.  To  Be  Completed  by  Federal 
Prime  Contractors  and/or 
Subcontractors 

Item  13.  Enter  the  name,  title, 
signature  and  telephone  number  of  the 
person  completing  the  report. 

Item  14.  Enter  the  name,  title,  and 
signature  of  the  approving  official.  The 
approving  official  shall  be  the  chief 
executive  officer  or  in  the  case  of  a 
separate  division  or  plant,  the  senior 
individual  responsible  for  the  overall 
division/plant  operations. 

Definitions 

1.  Federal  prime  contractor,  as  used 
for  this  test  reporting  system,  is  a 
business  firm  (other  than  a  small 
business  or  small  disadvantaged 
business)  who  is  awarded  a  Federal 
prime  contract  for  A&E  services 
(including  surveying  and  mapping) 
under  the  Brooks  A-E  Act  by  one  of  the 
participating  agencies  (EPA.  NASA. 
Army  Corps  of  Engineers  (Civil  Works), 
and  DOE). 

2.  Subcontract  means  a  contract, 
purchase  order,  amendment,  or  other 
legal  obligation  executed  by  a  prime 
contractor  or  subcontractor  calling  for 
supplies  or  services  required  for  the 
performance  of  the  prime  contract  or 
subcontract.  Purchases  fi^om  a 
corporation,  company,  or  subdivision 
which  is  owned  or  controlled  by  the 
reporting  prime  contractor  are  not 
considered  "subcontracts"  and  shall  not 
be  included  in  this  report. 

3.  Direct  Subcontract  Awards  are 
those  which  are  identified  with  the 
performance  of  a  specific  government 
contract,  including  allocable  parts  of 
awards  for  materials  which  are  to  be 
incorporated  into  products  under  more 
than  one  contract. 

Submittal  Addresses  for  Prime 
Contractors 


For  DOD  Contractors: 

All  Federal  prime  contractors  (other 
than  small  business  and  small 
disadvantaged  business  firms)  shall 
distribute  the  original  and  copies  as 
follows; 

(1)  The  original  of  each  report  shall  be 
sent  directly  to  the  contracting  officer  at 
the  activity  awarding  the  prime 
contract. 

(2)  Copies  shall  be  submitted  to: 
Headquarters,  U.S.  Army  Corps  of 
Engineers,  Director,  Office  of  Small  and 
Disadvantaged  Business  Utilization,  20 
Massachusetts  Avenue.  NW., 
Washington,  DC  20314-1000. 

For  Civilian  Agency  Contractors: 

The  original  of  each  report  shall  be 
sent  directly  to  the  contracting  officer  at 


the  activity  awarding  the  prime 
contract.  A  copy  of  each  report  shall  be 
sent  as  follows: 

NASA— NASA  Headquarters. 
Procurement  Systems  Division  (Code 
HM),  Washington,  DC  20546. 

DOE— Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Washington,  DC  20585. 

EPA— Office  of  Small  and 
Disadvantaged  Business  Utilization, 
Washington,  DC  20460. 

IFR  Doc.  93-8946  Filed  4-15-93;  8:45  am) 

BN.LJNO  CODE  311»-01-W 


RAILROAD  RETIREMENT  BOARD 

Agency  Forma  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35),  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs): 

(1)  Collection  fi£7e.- Continuing 
Disability  Report. 

(2)  Formls)  submitted:  G-254. 
[2)  OMB Number.H.A. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  7>pe  o/reguesr  Reinstatement  of 
a  previously  approved  collection  for 
which  approval  has  expired. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit. 

(8)  Estimated  annual  number  of 
respondents:  1,500. 

(9)  Total  annual  responses:  1.500. 
-  {10)  A  verage  time  per  response: 
.41533  hour. 

(1 1)  Total  annual  reporting  hours. 
623. 

(12)  Collection  description:  The  report 
obtains  information  about  a  disabled 
annuitant's  employment  and  earnings. 
Under  the  RRA.  a  disability  annuity  can 
be  reduced  or  not  paid,  depending  on 
the  amount  of  earnings  and  type  of  work 
performed. 

Additional  Information  or  Commenig 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan.  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  N.  Rush  Street, 
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Chicago,  Illinois  60611-2092  and  the 
0MB  reviewer.  Laura  Oliven  (202-395- 
7316),  Office  of  Management  and 
Budget,  room  3002.  New  Exacutive 
Office  Building.  Washington.  DC  20503. 
Dennia  F*g«w, 
Clearance  Officer. 
IFR  Doc  93-8931  Filed  4-1S-93:  8:45  am] 

MLUNQ  COOC  7MS-01-M 


RESOLUTION  TRUST  CORPORATION 

CoastaJ  Banier  Improvement  Act; 
Property  AvaJlability;  Denton  County- 
Lakevtew,  Denton  County,  TX 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  Denton 
County-Lakeview  property,  located  in 
Denton,  Denton  County,  Texas,  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990.  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
of  faxed  to  the  RTC  until  July  15.  1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Steven  Reid, 
Resolution  Trust  Corporation,  Dallas 
Field  Office,  3500  Maple  Avenue. 
Riverchon  Plaza,  18th  Floor,  Dallas,  TX 
75219-3935.  (214)  443-4738;  Fax  (214) 
443-4825. 

SUPPLEMENTARY  INFORMATION:  The 
Denton  County-Lakeview  property  is 
located  near  Lake  LewisviUe  on  the 
south  side  of  Blagg  Road  at  Trinity  Road 
in  Denton,  Texas.  Approximately  40 
acres  of  the  property  is  situated  in  a 
floodplain  and  the  site  is  adjacent  to 
property  managed  by  the  U.S.  Army 
Corps  of  Engineers  for  conservation 
purposes.  The  property  is  covered 
property  within  the  meaning  of  section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990,  Public  Law  101-591  (12 
U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  Denton  County-Lakeview 
property  consists  of  approximately 
238.43  acres  of  undeveloped  land.  The 
vegetation  on  the  site  ranges  from  dense 
to  open  grassy  areas.  The  topography  is 
gently  sloping  and  the  soil  has  a 
moderate  to  low  permeability.  This 
property  is  within  the  floodplain  of  a 
tributary  of  the  Trinity  River. 

Property  size.  Approximately  238.43 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 


property  must  be  received  on  or  before 
July  15, 1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Tnose  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government: 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qiialifled  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  July  15, 
1993  to  Mr.  Steven  Reid  at  the  above 
ADDRESSES  and  in  the  following  form: 

Notice  of  Serious  Interest 

RE:  Denton  County-Lakeview 
Federal  Register  Publication  Date:  April  16. 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990.  P.L.  101- 
591.  Section  10(b)(2).  (12  U.S.C.  1441a- 
3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchases  or  other  offer  (e.g..  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge, 
sanctuary,  open  space,  recreational, 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  April  9. 1993. 
Resolution  Trust  Corporation. 
Williani  J.  Tricarico, 
Assistant  Secretary. 
(FR  Doc.  93-8956  Filed  4-15-93;  8:45  am) 

BiUJNQ  CODE  l714-ei-« 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Hunter'a  Glen  at 
Jefferson,  Morris  County,  NJ 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Hunter's  Glen  at 
Jefferson,  located  in  Jefferson  Township. 
Morris  County,  New  Jersey,  is  affected 
by  section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990.  as  specified 
below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  July  15.  1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Randall 
McRoberts.  Resolution  Trust 


Corporation,  c/o  Midland  Asset 
Management,  210  West  10th  Street, 
Kansas  City,  MO  64105,  (816)  435-3600; 
Fax  (816) 412-2326. 
StJPPL£MENTARY  INFORMATION:  The 
Hunter's  Glen  at  Jefferson  property  is 
located  at  Route  15  and  Compton  Cobel 
Road  in  Jefferson  Township.  New 
Jersey.  This  undeveloped  property  is 
within  the  boundary  of  a  Sole  Source 
Aquifer  designated  by  the 
Environmental  Protection  Agency.  The 
site  also  contains  wetlands  and  is 
adjacent  to  lands  managed  by  the  Jersey 
City  Department  of  Water  for  natural 
resourt»  conservation  purposes.  The 
property  is  covered  property  within  the 
meaning  of  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include.  The  Hunter's  Glen  at  Jefferson 
property  consists  of  approximately  840 
acres  of  wooded,  steeply  sloped  areas, 
including  over  60  acres  of  wetlands.  The 
topography  of  the  site  is  very  hilly  with 
elevations  that  range  from  980  feet  to 
1.250  feet  above  mean  sea  level.  This 
property  is  adjacent  to  a  watershed  area 
managed  by  the  Jersey  City  Department 
of  Water  for  the  Musconetcong  and  the 
Rockaway  River  Watersheds. 

Property  size.  Approximately  840 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
July  15. 1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Tnose  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)(3)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  July  15. 
1993  to  Mr.  Randall  McRoberts  at  the 
above  ADDRESSES  and  in  the  following 
form: 

Notice  of  Serious  Interest 

RE:  Hunter's  Glen  at  Jefferson 
Federal  Register  Publication  Dale:  April  16. 
1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990.  Public  Law 
101-591.  section  10(b)(2).  (12  U.S.C.  1441a- 
3(b)(2)). 

3.  Brief  description  of  proposed  terms  of 
purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife  refuge. 
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sanctuary,  op«i  space.  recreatiMjal. 
historical,  cultural,  or  natural  resource 
conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Tdephone/Fax). 

Dated:  April  9, 1993. 
Resolution  Trust  Corporation. 
William  J.  Tricahco. 
Assistant  Sacretary. 

[FR  Doc.  9^-8955  Filed  4-15-93;  8:45  am) 
BM.UNO  cooe  sn^-oi-H 


Coastal  Barrier  Improvement  Act; 
Property  AvaiiabiUty;  Green  Valley, 
Pima  County,  AZ 

AGENCY:  Resolution  Trust  Corporation. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  Green  Valley 
property,  located  in  Pima  County. 
Arizona,  is  affected  by  Section  10  of  the 
Coastal  Barrier  Improvement  Act  of 
1990,  as  specified  below. 
DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  July  15.  1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Jim  Skubal. 
Resolution  Trust  Corporation,  c/o  FOB 
Realty  Adrisors.  Inc..  4725  North 
Scottsdale  Road.  Suite  250.  Scottsdale, 
AZ  85251.  (602)  970-7759;  Fax  (602) 
947-2777. 

SUPPLEMEKTAHY  INFORMATION:  The  Green 
Valley  property  is  located  northeast  of 
the  intersection  of  Arizona  Highway  89 
and  the  Continental-Whitehouse 
Canyon  Road  in  Green  Valley,  Arizona. 
The  property  is  located  within  the 
boundaiy  of  a  Sole  Source  Aquifer  and 
the  site  is  adjacent  to  state  owned  lands 
managed  jointly  by  the  University  of 
Arizona  and  the  Arizona  State  Land 
Department.  The  prop)erty  is  covered 
property  within  the  meaning  of  section 
10  of  the  Coastal  Barrier  Improvement 
Act  of  1990.  Pubhc  Law  101-591  (12 
U.S.C.  14418-3). 

Characteristics  of  the  property 
include:  The  Green  Valley  property 
consi-sts  of  approximately  435  43  acres 
of  undeveloped  land  consisting  of 
native  desert  vegetation.  The  site  is 
located  within  the  Upper  Santa  Cruz 
and  Avra  Basin  Aquifer,  a  designated 
Sole  Source  Aquifer  by  the 
Environmental  Protection  Agency.  Two 
federally  endangered  species,  the 
Tumamoc  globe-berry  and  the  Sanborn's 
long-nosed  bat,  may  occur  on  the 
property.  The  eastern  boundar>-  of  the 
property  adjoins  lands  belonging  to  the 


State  of  Arizona  known  as  the  Santa 
Experimental  Range. 

Property  size:  Approximately  435.43 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  of  other  transfer  of  the 
property  must  be  received  on  or  before 
July  15.  1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  ehgible  to  submit 
written  notices  of  serious  interest  are: 

1 .  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  "Qualified  cH^anizations"  pursuant 
to  section  170(h)(3)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  July  15. 
1993  to  Mr.  Jim  Skubal  at  the  above 
ADDRESSES  and  in  the  following  fonn: 
Notice  of  Serious  Interest 

RE:  Green  Valley 
Federal  Register  Publication  Date:  April 
16.  1993. 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  criteria  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990.  Public 
Law  101-591.  section  10(b)(2),  (12 
U.S.C.  1441a-3(b)(2)). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g..  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes, 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  April  9, 1993. 
Resolution  Trust  Corporation. 
William ).  Tricarico, 
Assistant  Secretary. 
IFR  Doc.  93-8953  Filed  4-15-93;  8  45  am) 

BlUJNC  CODE  (714-OO-M 


Coastal  Barrier  Improvement  Act; 
Property  Availability;  Joe  Pool/108, 
Dallas  County,  TX 

AGENCY:  Resolution  Trpst  Corporation. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  Joe  Pool/108, 
located  in  the  Qty  of  Grand  Prairie,  in 
Dallas  and  EUis  Counties,  Texas,  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  notices  of  serious 
interest  to  purchase  or  effect  other 


transfer  of  the  property  may  be  mailed 
or  faxed  to  the  RTC  until  July  15.  1993. 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  can  be  obtained  from  or  are 
available  for  inspection  by  contacting 
the  following  person:  Mr.  Steven  Reid, 
Resolution  Trust  Corporation.  Dallas 
Field  Office.  3500  Maple  Avenue, 
Riverchon  Plaza.  18th  Floor.  Dallas.  TX 
75219-3935.  (214)  443-4738;  Fax  (214) 
443-4825. 

SUPPLEMENTARY  MFORMATKM:  The  Joe 

Pool/108  property  is  located  off  of  Texas 
Plume  Road  in  Grand  Prairie.  Texas. 
The  property  contains  two  ponds,  has 
recreational  value,  and  is  adjacent  to 
lands  managed  by  the  U.S.  Army  Corps 
of  Engineers  as  a  part  of  the  Joe  Pool 
Lake  recreational  area.  The  property  is 
covered  property  within  the  meaning  of 
section  10  of  the  Coastal  Barrier 
Improvement  Act  of  1990,  Public  Law 
101-591  (12  U.S.C.  1441a-3). 

Characteristics  of  the  property 
include:  The  Joe  Pool/108  property 
consists  of  approximately  108.23  acres 
of  undeveloped  land.  The  area 
immediately  surrounding  the  property 
is  vacant,  unimproved  land  and  Joe  Pool 
Lake  lies  approximately  1.000  feet  west 
of  the  property.  The  property  contains 
rolling  terrain  and  two  ponds  are 
located  near  the  western  edge  of  the 
property.  Vegetation  on  the  site  is 
principally  native  grasses  and 
wildflowers  with  scattered  trees. 

Property  size:  Approximately  108.23 
acres. 

Written  notice  of  serious  interest  in 
the  purchase  or  other  transfer  of  the 
property  must  be  received  on  or  before 
July  15.  1993  by  the  Resolution  Trust 
Corporation  at  the  address  stated  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government,  and 

3.  "Qualified  organizations"  pursuant 
to  section  170(h)(3)  of  the  hitemal 
Revenue  Code  of  1986  (26  U.S.C 
170(h)(3)). 

Written  notices  of  serious  interest  to 
purchase  or  effect  other  transfer  of  the 
property  must  be  submitted  by  July  15. 
1993  to  Mr.  Steven  Reid  at  the  above 
ADDRESSES  and  in  the  following  form: 
Notice  of  Serious  Interest 

RE:  Joe  Pool/108 
Federal  Register  Publication  Date:  April 
16. 1993 

1.  Entity  name. 

2.  Declaration  of  eligibility  to  submit 
Notice  under  critera  set  forth  in  Coastal 
Barrier  Improvement  Act  of  1990,  Public 
Law  101-591.  section  10(b)(2).  (12 
U.S.C.  1441a-3(b)(2)). 
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3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural,  or 
natural  resource  conservation  purposes. 

5.  Authorized  Representative  (Name/ 
Address/Telephone/Fax). 

Dated:  April  9. 1993. 
Resolution  Trust  Corporation. 
Williun  J.  Tricarico, 
Assistant  Secretary. 
IFR  Doc.  93-«957  Filed  4-15-93;  8:45  am] 

aiUMQ  COOC  •714-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetesM  No.  34-32120;  International  Series 
No.  531;  File  No.  SR-CBOE-92-34] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  a  Proposed  Rule  Change 
by  the  Chicago  Board  Options 
Exchange,  Inc.,  Relating  to  th« 
Calculation  of  Exercise  Settlement 
Values  for  Reduced-Value  Financial 
Times-Stock  Exchange  100  Index 
Options 

April  9, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.SC.  78s{b)(l),  notice  is 
hereby  given  that  on  October  30, 1992, 
the  Chicago  Board  Options  Exchange, 
Inc.  ("CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

On  September  23, 1991,  the 
Commission  approved  the  CBOE's 
proposal  to  list  and  trade  options  on  a 
reduced-value  Financial  Times-Stock 
Exchange  100  Index  ("FT-SE  100"  or 
"Index").*  Currently,  the  London  Stock 
Exchange  ("LSE")  provides  the  CBOE 
with  minute-by-minute  values  of  the 
FT-SE  100  and  calculates  and 
disseminates  the  exercise  settlement 
values  for  the  Exchange's  reduced-value 


'  See  Securities  Exchange  Act  ReleaM  No.  29722 
(September  23,  1991).  56  FR  49«07  (order  approving 
File  No.  SR-CBOE-91-07)  ("Index  Approval 
Order-T 


Index  options.  The  CBOE  proposes  to 
amend  its  rules  by  adding  Exchange 
Rule  24.9(a)(5),  "Other  Methods  of 
Determining  Exercise  Settlement 
Value,"  to  allow  the  CBOE  to  calculate 
the  exercise  settlement  values  for  the 
reduced-value  Index  options  by 
dividing  by  ten  the  value  of  the 
Exchange  Delivery  Settlement  Price 
("EDSP"),  a  figure  which  is  calculated 
by  London  International  Financial 
Futures  and  Options  Exchange 
Administration  &  Management  ("LIFFE 
A&M"),  an  affiliate  of  the  London 
International  Financial  Futures  and 
Options  Exchange  ("LIFFE"),  and  used 
by  the  LIFFE  to  settle  Lidex  options 
traded  on  the  LIFFE.*  The  CBOE  also 
proposes  to  amend  Exchange  Rule 
24.14,  "Disclaimers,"  to  provide  a 
liability  disclaimer  on  benalf  of  LIFFE 
A&M.  FinaMy,  the  CBOE  proposes  to 
amend  Exchange  Rule  24.1, 
"Definitions,"  to  clarify  the  definitions 
of  "current  index  value"  and  "reporting 
authority."  The  text  of  the  proposal  is 
available  at  the  Office  of  the  Secretary, 
CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

(a)  Background.  The  purpose  of  the 
CBOE's  proposal  is  twofold:  (1)  To 
amend  Exchange  Rule  24.9  to  clarify  the 
way  in  which  the  CBOE  will  obtain  the 
Index  values  used  to  settle  the  reduced- 
value  Index  options  listed  and  traded  on 
the  CBOE;  and  (2)  to  amend  Exchange 
Rule  24.14  to  provide  a  liability 
disclaimer  on  behalf  of  LIFFE  A&M.  The 
CBOE  also  proposes  to  amend  Exchange 
Rule  24.1,  "Definitions,"  to  provide 
that,  with  respect  to  a  particular  index, 
the  definition  of  "current  index  value" 


'  The  EDSP  calculated  by  UFFE  A*M  is 
denominated  in  Icdex  points  (not  in  pounds 
sterling  or  dollars). 


includes  "any  multiple  or  fraction  of 
such  reported  [index]  level  specified  by 
the  Exchange"  and  to  provide  that 
"reporting  authority"  means  the 
institution  or  reporting  service 
designated  by  the  CBOE  as  the  o^icial 
source  for  calculating  the  "level  of  the 
index  from  the  reported  prices  of  the 
underlying  securities  that  are  the  basis 
of  the  index  and  reporting  such  level."  ^ 

(b)  Method  of  obtaining  exercise 
settlement  values. 

(b)  Method  of  obtaining  exercise 
settlement  values.  The  Index  options 
traded  pn  the  CBOE  are  European-style,* 
reduced-value  options,  with  the  Index 
underlying  the  options  calculated  to 
equal  one-tenth  of  the  actual  level  of  the 
Index.  The  Index  Approval  Order  states 
that  the  LSE,  which  is  the  licensor  of  the 
Index,  will  provide  the  CBOE  with 
minute-by-minute  values  for  the  Index 
and  will  calculate  and  disseminate  the 
exercise  settlement  values  for  the 
options. 

The  CBOE  has  determined  that,  rather 
than  use  the  LSE  to  calculate  the 
exercise  settlement  values,  the  EDSFs 
calculated  by  UFFE  A&M  should  serve 
as  the  basis  for  such  values.  The  CBOE 
believes  that  the  use  of  the  EDSPs 
generated  by  LIFFE  A&M  to  determine 
the  exercise  settlement  values  for 
Exchange-traded  Index  options  will 
reduce  any  risk  of  a  discrepancy 
between  the  Index  values  being  used  in 
the  U.K.  to  settle  FT-SE  100  options  and 
the  values  being  used  in  the  United 
States  by  the  CBOE  to  settle  FT-SE  100 
options.  Accordingly,  the  Exchange  has 
entered  into  an  agreement  with  UFFE 
A&M  pursuant  to  which  LIFFE  A&M 
will  provide  these  values  to  the 
Exchange.  The  CBOE  will  retain  the 
capability  to  verify  the  values  provided 
by  UFFE  A&M  against  the  minute-by- 
minute  Index  values  provided  to  the 
Exchange  by  the  LSE. 

The  CBOE  proposes  to  amend 
Exchange  Rule  24.9  to  reflect  the  use  of 
the  EDSP  in  determining  the  exercise 
settlement  values  for  the  Index  options 
and  to  reflect  that  the  EDSP  is  to  be 
reduced  by  a  factor  of  ten  for  this 
purpose.  The  proposal  sates  that  the 


'The  CBOE  states  that  the  proposed  changes  in 
the  definitions  of  "current  index  value"  and 
"reporting  authority"  are  nonsubstantive  and  are 
intended  lo  make  clear  that  the  reporting  authority 
is  responsible  only  for  reporting  the  value  of  the 
underlying  index  that  is  used  in  calculating  the 
current  index  value,  and  not  for  reporting  the  index 
value  that  actually  constitutes  the  current  index 
value.  That  is,  for  the  Index,  the  proposed  changes 
make  clear  that  the  reporting  authority  is 
responsible  for  reporting  the  value  of  the  Index,  Init 
not  current  Index  values  based  thereon,  which  are 
equal  to  one-tenth  of  the  underlying  Index  values. 

*  A  European-style  option  may  be  exercised  only 
during  a  speciTied  period  of  time  before  the  option 
expires. 
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EDSP  will  be  determined  on  the  last 
date  preceding  expiration  for  which  the 
Index  values  are  published,  and  that  the 
last  day  of  trading  for  Index  options 
traded  on  the  CBOE  shall  be  the  trading 
day  on  the  Exchange  immediately 
preceding  the  day  on  which  the  EDSP 
used  to  calculate  the  cxirrent  Index 
value  at  the  expiration  of  such  options 
is  determined. 

In  addition,  the  CBOE  proposes  to  add 
Interpretation  .04  to  Exchange  Rule  24.9 
to  describe  how  the  EDSP  is  derived 
from  the  values  of  the  Index. 
Specificaliy,  Interpretation  .04  explains 
tnat  the  EDSP  used  to  settle  Index 
options  on  the  UFFE  currently  is 
determined  by  calculating  the  a"erage 
(excluding  the  three  highest  and  three 
lowest)  of  the  Index  values  for  each 
minute  in  the  interval  from  10:10  a.m. 
through  110:30  a.m.  London  time  on  the 
date  on  Which  the  EDSP  is  determined. 
Proposed  Interpretation  .04  provides 
that  if  the  LIFFE  modifies  the  method 
for  calculating  the  EDSP.  the  CHBOE's 
exercise  settlement  values  will 
thereafter  be  based  on  the  EDSP 
calculated  by  the  LIFFE  using  the 
amended  method. 

Currently,  the  Index  Approval  Order 
states  that  if  the  last  CBOE  trading  day 
for  Index  options  (which  would 
ordinarily  be  the  Thursday  prior  to 
expiration)  were  ever  to  be  the 
Wednesday  prior  to  expiration,  then  the 
exercise  settlement  value  for  expiring 
Index  options  would  be  determined 
based  on  Thursday's  Index  values,  even 
if  the  LSE  were  open  for  trading  on  that 
Friday.  This  will  no  longer  be  so,  since 
exercise  settlement  values  will  be  based 
en  EDSP  values  and  the  EDSP  for  an 
expiration  will  be  based  on  the  Index 
values  from  10:10  a.m.  to  10:30  a.m. 
London  tame  on  the  last  day  prior  to 
expiration  on  which  the  Index  values 
will  be  published,  i.e.,  on  Friday  if  the 
LSE  is  open  for  trading. 

Finally,  the  CBOE  proposes  to  add 
new  Interpretation  .05  to  Exchange  Rule 
24.9  to  make  it  clear  that,  if  the  method 
of  determining  the  current  index  value 
used  in  settling  the  exercise  of  an  index 
option  is  not  described  in  the  CBOE's 
Rules,  the  Rules  of  the  Options  Clearing 
Corporation  ("OCC")  provide  that  the 
current  index  value  will  be  based  on  the 
closing  prices  of  the  securities 
underlying  the  Index  on  the  day  of  the 
exercise.  Proposed  Interpretation  .05  is 
not  intended  to  make  any  substantive 
change,  but  to  operate  as  an  aid  to  a 
reader  of  the  CBOEs  Rules  in 
understanding  the  relationship  of  the 
Exchange's  Rules  to  the  OCC's  Rules. 

(c)  Addition  of  disclaimer  of  liability 
on  behalf  of  UFFE  A6-M.  The  CBOE  has 
agreed  with  LIFFE  A&M  to  place  a 


disclaimer  of  liability  on  behalf  of  LIFFE 
A&M  in  the  CBOE's  rules.  The  CBOE 
notes  that  the  disclaimer  is  similar  in 
concept  to  the  disclaimer  on  behalf  of 
Standard  &  Poor's  Corporation  that  is 
currently  in  the  CBOE's  rules  and  the 
disclaimer  in  the  Exchange's  rules  on 
behalf  of  Frank  Russell  Company  which 
was  approved  recently  by  the 
Commission.* 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act.  in  general,  and  further  the 
objectives  of  section  6(b)(5),  in 
particular,  in  that  it  permits  the 
Exchange  to  use  a  method  for 
determining  exercise  settlement  values 
for  FT-SE  100  options  that  has  reduced 
potential  for  error.  The  CBOE  also 
believes  that  the  proposal  is  consistent 
with  the  Act  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
pubhc  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

III.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6{b){5] 
thereunder."  Specifically,  the 
Commission  finds  that  the  proposal  to 
allow  the  CBOE  to  determine  the 
Index's  settlement  values  by  using  the 
EDSPs  calculated  by  UFFE  A&M  will 
contribute  to  the  maintenance  of  fair 
and  orderly  markets  by  eliminating 
potential  disparities  between  the 
settlement  values  of  the  Index  options 
traded  on  the  LIFFE  and  the  settlement 


values  of  the  reduced-value  Index 
options  traded  on  the  CBOE.  This,  in 
turn,  should  help  to  ensure  that  the 
reduced-value  Index  options  traded  on 
the  CBOE  will  provide  an  effective 
mechanism  for  hedging  investments  in 
the  British  equity  market.  The 
Commission  also  notes  that  the  CBOE 
has  distributed  a  circular  to  its 
membership  describing  the  change  in 
the  settlement  method  and  the 
implications  of  the  change  on  the 
calculation  of  the  settlement  value.' 
Further,  the  Commission  believes  that  it 
is  reasonable,  and  consistent  with  the 
Act,  for  the  proposal  to  provide  that  the 
CBOE  will  continue  to  use  the  EDSP 
determined  by  LIFFE  A&M  even  if 
UFFE  A&M  modifies  the  method  it  uses 
to  calculate  the  EDSP  because  to  do  so 
will  provide  consistency  in  the 
calculation  of  Lidex  settlement  values.* 

The  Commission  believes  that 
proposed  Interpretation  .05  will  benefit 
investors  by  stating  explicitly  that, 
unless  the  CBOE's  rules  provide 
otherwise,  the  Rules  of  the  OCC  apply 
to  the  calculation  of  the  current  index 
value  used  to  settle  index  options  traded 
on  the  Exchange.  The  Commission 
believes  that  this  codification  of  the 
relationship  between  the  Exchange's 
rules  and  the  rules  of  the  OCC  should 
benefit  market  participants  by  clarifying 
the  Exchange's  rules  regarding  the 
settlement  of  index  options  traded  on 
the  Exchange.  Similarly,  the 
Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  modify 
its  definitions  of  "current  index  value" 
and  "reporting  authority"  to  reflect  the 
prrposal's  modification  of  the  method 
used  t  J  calculate  the  exercise  settlement 
vail  4s  of  CBOE-traded  Index  options 
and  I',  make  clear  that  the  reporting 
aul.-.;»r;?y  is  responsible  for  reporting  the 
v&'ur  of  the  Index,  but  not  the  onrent 
In'.tex  values  based  thereon. 

F:na!iy,  the  Commission  finds  that  the 
pr- posed  disclaimer  on  behalf  of  UFFE 
A&M  is  similar  to  disclaimers  approved 
p'vviously  by  the  Commission.* 

The  Commission  finds  good  cause  for 
apprcving  the  proposal  prior  to  the 
thiilielh  day  after  the  date  of 


» See  Securili«  Exch«ig«  Act  Releas*  No.  31 382 
(October  30. 1992 J  (ord«r  appmrina  FU«  No,  SR- 
CBOE-92-02). 

•15U.S.C78f(6K5)(19a2). 


■  Scf  CaOK  Rogulalary  Circular  RG93-07,  dated 
^HdTv  13,  1993.and  iattor  from  Joanna  Moffic- 
Silvw.  AMociala  Canwal  Counsel ,  CBOE,  lo 
Yvonne  Kratirelli.  Staff  Atlotney.  Optioni  BrancJi. 
Division  of  Market  Regulation.  Commiuion.  dated 
March  3.  1993. 

*Tha  CnBimwiioo.  however,  requeati  that  it  be 
nolifled  of  any  ctMnge  in  deiormining  the  method 
for  calculating  the  bDSP  ai  soon  as  poaaible  and 
that  the  change  be  filed  with  it  pursuant  to  sectico 
19(b)  of  the  Act  In  addition,  any  change  in  the 
methodology  should  be  disaeroinaled  lo  memben 
before  its  impleoienlalion. 

•See  Securities  Exchange  Act  Ral«»aie  No  313«2. 
supra  note  5. 
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publication  of  notice  of  filing  thereof  in 
the  Federal  Regiiiter  in  order  to  allow 
the  CBOE  to  calculate  the  settlement 
values  of  the  Index  options  according  to 
the  revised  procedures.  In  this  regard,  in 
light  of  the  fact  that  the  first  expiration 
of  Exchange-traded  Index  options 
occurred  in  November  1992,  the 
Commission  believes  accelerated 
approval  of  the  proposal  will  avoid  a 
situation  where  investors  will  become 
acclimated  to  one  settlement  method  for 
several  expirations  and  then  the 
settlement  method  will  be  changed.  The 
Commission  also  finds  that 
Interpretation  .05  codifies  the  current 
practice  of  the  CBOE  in  connection  with 
the  settlement  of  index  options  traded 
on  the  Exchange  and  does  not  raise  new 
regulatory  issues.  Similarly,  the 
Commission  finds  that  the 
modifications  of  the  definitions  of 
"current  index  value"  and  "reporting 
authority"  are  technical  in  nature  and 
do  not  raise  new  issues.  Finally,  the 
Commission  notes  that  the  disclaimer 
on  behalf  of  UFFE  A&M  is  similar  to 
disclaimers  approved  previously  by  the 
Commission.  Therefore,  the 
Commission  believes  it  is  consistent 
with  sections  6(b)(5)  and  19(b)(2)  of  the 
Act  to  approve  the  proposed  rule  change 
on  an  accelerated  basis. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  ins}}ection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by  May 
7. 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,»°  that  the 


proposed  rule  change  (SR-CBOE-92- 
34)  is  approved. 

For  the  Commission,  by  the  Divisioh  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margmret  H.  McFarland, 
Dep  u  ty  Secretary. 
[PR  Doc.  93-«908  Filed  4-15-93;  8:45  ami 
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(RetoaM  No.  3&-25789] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  9. 1993. 

Notice  is  hereby  given  that  the 
following  fiiing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transact ion(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  3, 1993  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

UNUIL  Corporation,  et  al.  (70-8074) 

UNITIL  Corporation  ("UNITIL"),  a 
registered  holding  company,  and  its 
service  company  subsidiary,  UNITIL 
Service  Corp.  ("Service  Corp."),  both  at 
216  Epping  Road,  Exeter.  New 
Hampshire  03833.  have  filed  an 
application-declaration  under  sections 
6(a),  7.  9(a).  10, 12(b)  and  13(b)  of  the 
Act  and  Rules  45.  87,  90  and  91 
thereunder,  seeking  authorization  for 
the  proposed  transactions  described 
herein  through  December  31, 1997. 


UNITIL  proposes  to  create  and 
provide  financing  for  a  new  nonutility 
subsidiary  company,  UNITIL  Resources, 
Inc.  ("Resources").  UNITIL  proposes  to 
acquire  al}  100  shares  of  Resources' 
common  stock,  par  value  $1  per  share, 
for  a  total  purchase  price  of  $10,000  and 
to  invest  up  to  $190,000  through  the 
acquisition  of  additional  stock,  capital 
contributions,  open  account  advances  or 
subordinated  debt.  The  aggregate 
amount  of  all  investments,  including  the 
purchase  of  common  stock,  by  UNITIL 
in  Resources  shall  not  exceed  $200,000. 
Any  such  open  account  advances  or 
subordinated  loans  will  have  a  term  of 
ten  years  or  less  and  will  bear  interest 
at  a  rate  based  on  UNITIL's  cost  of  funds 
in  effect  on  the  date  of  issue,  but  in  no 
event  in  excess  of  the  prime  rate 
charged  by  UNITIL's  lead  bank, 
currently  the  Bank  of  Boston. 

In  addition.  Resources  may,  from  time 
to  time,  need  UNITIL  to  indemnify  third 
parties,  to  guarantee  performance  of  its 
obligations  or  payment  of  its  debts  and 
to  act  as  surety  for  its  activities.  Such 
indemnities  and  guarantees  will  not 
exceed  $300,000  in  the  aggregate  at  any 
one  time. 

Resources  proposes  to  engage  in  the 
business  of  providing  consulting  and 
other  services  on  energy  related  matters 
to  nonaffiliates  for  profit.  The 
consulting  and  other  services  may 
include:  (1)  Serving  as  power  brokering 
agent  for  electric  power  owned  by  a 
client; '  (2)  serving  as  purchasing  agent 
for  a  utility  or  other  bulk  power 
purchaser  client;  (3)  making  regulatory 
assessments;  (4)  performing 
administrative,  management  and  billing 
functions;  (5)  producing  studies  and 
reports;  (6)  holding  meetings  with 
technical  staff  to  assess  problems  and 
potential  solutions;  (7)  conducting 
seminars;  (8)  developing  and  proposing 
programs  for  implementation  by  the 
customer;  and  (9)  providing  other 
similar  consulting,  financial  and 
administrative  services.  The  consulting 
and  other  services  shall  not  include 
operation  or  maintenance  of  any 
facilities,  electric  or  otherwise,  nor 
investment,  directly  or  indirectly,  in  the 
facilities  or  operations  of  a  third  party, 
whether  through  a  joint  venture, 
partnership,  or  debt  or  equity  financing. 
Furthermore,  in  providing  power 
brokering  and  purchasing  services. 


MS  U.S.C  78«(bH2)(lM8). 


'  17  CFR  200.3O-3(aKl2)  (1991). 


'  The  applicalion-declaraiion  slates  thai  UNmL 
has  entered  into  a  marketing  agent  agreement  with 
Great  Bay  Power  Corporation  ("Great  Bay"),  the 
successor  company  to  EUA  Power  Corporation,  for 
the  sale  of  electricity  produced  by  Great  Bay's 
12.1324%  interest  in  the  Seabrook  Nuclear  Power 
Station.  UNITIL  will  assign  the  marketing  agent 
agreement  to  Resources  after  Commission  approval 
sought  herein  is  granted. 


Federal  Register  /  Vol.  58.  No.  72  /  Friday,  April  16.  1993  /  NoUces 


19867 


Resources  will  not  purchase  and  resell 
any  electric  power. 

uiitially,  Resources  will  not  have  its 
own  employees.  Resources  will  contract 
with  Service  Corp.  for  the  performance 
of  any  consulting  or  other  assignments 
which  it  obtains  and  such  work  will  be 
performed  by  employees  of  Service 
Corp.  Depending  on  the  nature  of  the 
project,  Service  Corp.  may  also  assign 
employees  from  various  other  UNTTIL 
system  companies:  however,  no 
employees  will  be  assigned  to  a 
Resources  project  if  such  assignment 
will  interfere  with  the  normal  operation 
of  the  UNITIL  system  utihty  companies. 
In  addition,  accounting,  credit, 
financial,  management,  technical  and 
clerical  support  will  be  provided  by 
Service  Corp.  to  Resources. 

Enf^rgy  Coqioration  (70-8149) 

Entergy  Corporation  ("Entergy"),  225 
Baronne  Street,  New  Orleans,  Louisiana 
70112,  a  registered  holding  company, 
has  filed  a  declaration  under  sections 
6(a),  7,  32  and  33  of  the  Act. 

Entergy  proposes  to  enter  into 
arrangements  with  one  or  more  banks 
that  would  permit  it  to  effect  borrowings 
and  reborrowings,  from  time  to  time  no 
later  than  May  31, 1996,  of  not  more 
than  $300  million  at  any  one  time 
outstanding  by  issuing  to  the 
participating  banks  ("Banks")  its 
unsecured  promissory  notes  payable  no 
later  than  May  31, 1996  ("Notes").  The 
proposed  borrowing  arrangements  will 
be  contained  in  a  credit  agreement 
amone  Entergy  and  the  Banks. 

Under  the  proposed  arrangements, 
each  borrowing  would  bear  interest 
from  the  date  thereof  on  the  unpaid 
principal  amount  thereof  at  a  rate  per 
annum  selected  by  Entergy  from  a 
number  of  specified  interest  rate 
options.  Such  interest  rate  options  will 
include  some  or  all  of  the  following:  (i) 
The  prime  commercial  loan  rate  of  a 
specified  Bank  (or  an  average  of  such 
rates  of  some  or  all  of  the  Banks) 
( 'Prime  Rate")  from  time  to  time  in 
effect;  (ii)  the  sum  of:  (A)  Specified 
offered  rates  for  certificates  of  deposit  of 
a  specified  Bank  (or  an  average  of  such 
rates  of  some  or  all  of  the  Banks)  for 
amounts  equivalent  to  such  borrowing 
and  for  selected  interest  periods, 
appropriately  adjusted  for  the  cost  of 
reserves  and  F.D.I.C.  insurance  and  (B) 
a  margin  not  in  excess  of  1%  per  annum 
("CD  Rate");  (iii)  the  sum  of:  (A) 
Specified  rates  offered  for  U.S.  dollar 
deposits  by  or  to  a  specified  Bank  (or  an 
average  of  such  rates  of  some  or  all  of 
the  Banks)  in  the  interbank  eurodollar 
market  for  amounts  equivalent  to  such 
borrowing  and  for  selected  interest 
periods,  appropriately  adjusted  for  the 


cost  of  reserves  and  (B)  a  margin  not  in 
excess  of  1%  per  annum  ("LIBOR 
Rate");  or  (iv)  a  rate  negotiated  at  the 
time  of  borrowing  with  one  or  more 
Banks,  which  would  not  in  any  event 
exceed  a  maximum  rate  of  the  Prime 
Rate  plus  2%  per  annum,  appropriately 
adjusted  for  the  cost  of  bidding  or 
negotiation  ("Competitive  Advance 
Rate"). 

Entergy  states  that  it  may  agree  to  pay 
each  Bank  a  facility  fee  for  the  period 
from  the  commencement  of  the 
borrowing  arrangements  to  and 
including  May  31, 1996  (or  any  earlier 
date  of  termination  of  the 
Commitments)  computed  at  a  rate  not  in 
excess  of  Va  of  1%  per  annum  of  the 
total  Qprnmitments  in  effect  during  the 
period  for  which  payment  is  made. 
Entergy  states  that  it  may  also  agree  to 
pay  to  the  agent  Bank  (if  any)  an  agent 
fee  for  the  period  from  the 
commencement  of  the  borrowing 
arrangements  to  and  including  May  31, 
1996  (or  any  earlier  date  of  termination 
of  the  Commitments)  not  in  excess  of 
$200,000  per  annum.  Entergy  further 
asserts  that  it  may  also  agree  to  pay  to 
the  Banks  an  up-front  fee  not  in  excess 
of  1%  of  the  total  commitments. 

Entergy  states  that  it  intends  to  repay 
the  proposed  borrowings  out  of 
internally  generated  funds  and/or  the 
proceeds  of  such  forms  of  financing  as 
are  hereafter  approved  by  the 
Commission  and/or  other  funds  that 
become  available  to  Entergy. 

Entergy  intends  to  use  the  proceeds 
from  the  sale  of  its  Notes  for:  (i)  The 
acquisition  of  shares  of  Entergy's 
outstanding  common  stock  pursuant  to 
outstanding  Commission  authorization; 
and  (ii)  subject  to  future  Commission 
authorization,  if  necessary,  for 
investments  in  domestic  utility  projects 
that  are  exempt  wholesale  generators 
and  in  foreign  utility  projects  subject  to 
sections  32  and  33  of  the  Act, 
respectively  and,  to  a  lesser  extent, 
related  non-utility  businesses.  Entergy 
undertakes  that  it  will  comply  with  any 
rules  that  are  adopted  by  the 
Commission  under  sections  32  and  33  of 
the  Act  relating  to  investments  in 
exempt  wholesale  generators  and 
foreign  utility  companies. 

Public  Service  Company  of  Oklahoma 
(70-8177) 

Public  Service  Company  of  Oklahoma 
("PSC-OK"),  212  East  Sixth  Street. 
Tulsa,  Oklahoma  74119,  an  electric 
public-utlity  subsidiary  company  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
declaration  under  section  12(d)  of  the 
Act  and  Rule  44  thereunder. 


PSC-OK  owns  and  maintains,  as  a 
part  of  its  transmission  and  distribution 
system,  certain  transformation  facilities 
("Facilities")  which  are  located  on  the 
premises  of  a  PSC-OK  commercial 
customer  and  nonassociate  company. 
Ruffin  Properties  ("Buyer").  The 
Facilities  consist  of  five  three  phase, 
13.2  kv/480-277  volt  step-down 
transformers  and  associated  equipment 
and  facilities. 

PSC-OK  proposes  to  sell,  and  the 
Buyer  desires  to  purchase,  the  Facilities 
for  a  cash  price  of  $221,517,  which  is 
based  on  depreciated  replacement 
value.  The  original  cost  of  the  Facilities 
was  $188,384.  As  of  February  28. 1993. 
the  book  value  of  the  Facilities,  net  of 
depreciation,  was  $132,169. 

The  purchase  price  of  the  Facilities 
was  reached  through  arms-length 
negotiations.  The  Buyer  is  the  only 
customer  serviced  by  the  Facilities. 
Furthermore,  the  Facilities  are  not 
adaptable  at  that  location  for  use  in 
serving  any  other  customer,  and  it 
would  not  be  commercially  feasible  for 
PSC-OK  to  sell  individual  parts  of  the 
Facilities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  93-8962  Filed  4-15-93:  8:45  am) 

nUJNO  COOC  W10-01-M 


[ReiMM  Na  3S-25788] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  9,  1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  3. 1993  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington.  DC  20549,  and  serve  a 
copy  on  the  relevant  appiicant(s)  and/or 
declarant(s)  at  the  address(es)  sj>ecified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
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certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifioally  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  Mrill  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s).  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company  (70-8181) 

Proposal  To  Increase  Number  of  Shares 
of  Authorized  Common  Stock;  Order 
Authoriziiig  Solicitation  of  Proxies 

The  Southern  Company  ("Southern"). 
64  Perimeter  Center  East.  Atlanta. 
Georgia  30346,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  6(a),  7  and  12(e)  of  the  Act  and 
Rule  62  thereunder. 

Southern  proposes  to  amend 
("Amendment")  the  fourth  Article  of  its 
Certificate  of  Incorporation  in  order  to 
increase,  from  500  million  to  1  billion, 
the  total  number  of  shares  of  common 
stock,  par  value  $5.00  per  share,  that 
Southern  shall  have  authority  to  issue. 

Southern  states  that  it  considers  such 
increase  in  the  amount  of  authorized  but 
unissued  common  stock  necessary  to: 
provide  flexibility  for  general  corporate 
requirements  (including  investments  by 
stockholders  under  Southern's  Dividend 
Reinvestment  and  Stock  Purchase  Plan 
and  by  or  on  behalf  of  employees  under 
its  Employee  Stock  Ownership  Flan  and 
Employee  Savings  Plan);  effect  a  stock 
split  by  delivering  a  pro  rated  number 
of  shares  of  common  stock  to  all  holders 
of  record,  should  the  board  of  directors 
deem  it  advisable  in  the  future;  and, 
provide  additional  capital  of  a  currently 
undetermined  nature  requiring  the 
issuance  of  additional  common  stock. 
Such  future  transactions  may  include 
possible  future  stock  splits,  financings 
and  acquisitions  and  measures  relating 
to  takeover  initiatives  directed  at 
Southern  or  its  stockholders.  If  the 
proposed  Amendment  is  adopted. 
Southern  would  be  permitted  to  issue 
the  authorized  shares  without  further 
stockholder  approval,  except  to  the 
extent  otherwise  required  by  law,  by  a 
securities  exchange  on  which  the 
common  stock  is  listed  or  by  the 
Cert.ificate  of  Incorporation.  Future 
issuances  of  common  stock  by  Southern 
will  continue  to  be  subject  to  the 
approval  of  the  Commission  under  the 
Act. 

The  proposed  Amendment  has  been 
proposed  and  declared  advisable  by  the 
Dfjord  of  Directors  of  Southern  and  its 
c. Option  requires  the  favorable  vote  of 
the  holders  of  a  majority  of  the 


outstanding  shares  of  common  stock  of 
Southern. 

Southern  proposes  to  submit  the 
Amendment  for  consideration  and 
action  by  its  stockholders  at  the  annual 
meeting  to  be  held  on  May  26. 1993,  and 
in  connection  therewith,  to  solicit 
proxies  from  its  stockholders. 
Consequently.  Southern  requests  that 
the  efi^ectiveness  of  its  declaration  with 
respect  to  such  solicitation  of  proxies  be 
permitted  to  become  effective  as 
provided  in  Rule  62(d). 

It  appearing  to  the  Commission  that 
Southern's  declaration  regarding  the 
proposed  solicitation  of  proxies  should 
be  permitted  to  become  effective 
forthwith,  pursuant  to  Rule  62: 

It  is  ordered,  That  the  declarati^ 
regarding  the  proposed  solicitation  of 
proxies  be.  and  it  hereby  is.  permitted 
to  become  effective  forthwith,  pursuant 
to  Rule  62  and  subject  to  the  terms  and 
conditions  prescribed  in  Rule  24  under 
the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Dep  u  ty  Secretary. 
(FR  Doc.  93-8963  Filed  4-15-93;  8:45  am) 

BJUJNO  CODE  aOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  ot  Disaster  Loan  Area  *2638] 

Oregon;  Declaration  of  Disaster  Loan 
Area 

Clackamas.  Marion,  and  Yamhill 
Counties  and  the  contiguous  counties  of 
Hood  River.  Jefferson.  Linn. 
Multnomah.  Polk.  Tillamook.  Wasco, 
and  Washington  in  the  State  of  Oregon 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  an  earthquake  which 
occurred  on  March  25, 1993. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
June  7. 1993  and  for  economic  injury 
until  the  close  of  business  on  January 
10. 1994  at  the  address  listed  below: 
U.S.  Small  Business  Administration. 
Disaster  Area  4  Office.  P.O.  Box  13795. 
Sacramento.  CA  95853-4795.  or  other 
locally  announced  locations. 

The  interest  rates  are: 
Fof  Physical  Damage:  Percent 

Homaownefs  With  Credit  Avati- 
ab<a  Elsewhere 8.000 

Homeowners  Without  Credit 
Available  Elsewhere 4.000 

Businesses  With  Credit  Avail- 
al)f8  Elsewtiere 8.000 

Businesses  and  Noo-Profit  Or- 
ganizations Without  Credit 
Available  Elsewtiere 4.000 


Others  (Including  h4on-Profit  Or- 
ganizations)     With      Credit 

Availat)le  Elsewhere 7.625 

For  Ecorxxnic  Infury: 

Buskiessas  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Availat>te  Elsewhere  ...  4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  263802  and  for 
economic  injury  the  number  is  788500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  April  8,  1993. 
Dayton  J.  Watkins, 
Acting  Administrator. 
|FR  Doc.  93-8950  Filed  4-15-93;  8:45  ami 

BILUNO  CODE  M2»«1-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Order  93-4-26;  Docket  48514] 

Application  of  Promech,  Inc.  for 
Certificate  Authority  Under  Subpart  Q 

agency:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause. 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Promech, 
Inc.',  fit.  willing,  and  able  and  award  it 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  interstate  and 
overseas  scheduled  air  transportation. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
April  27.  1993. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
48514  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
SW..  Washington,  DC  20590  and  should 
be  served  upon  the  parties  listed  in 
attachment  A  to  the  order. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Kathy  Lusby  Cooperstein,  Air 
Carrier  Fitness  Division  (P-56,  room 
6401).  U.S.  Department  of 
Transportation.  400  Seventh  Street, 
SW..  Washington.  DC  20590,  (202)  366- 
2337. 

Dated:  April  9, 1993. 
Robert  S.  Goldner, 
Special  Counsel. 
|FR  Doc.  93-8874  Filed  4-15-93;  8  45  am| 

BILUNQ  COOE  M10-6a-H 
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Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Applications  for  Exemptions 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  List  of  applicants  for 
exemptions. 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 


CFR  Part  107,  subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Transportation  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Application"  portion  of 
the  table  below  as  follows:  1 — Motor 
vehicle,  2— Rail  freight,  3— Cargo  vessel, 
4 — Cargo  aircraft  only,  5 — ^Passenger- 
carrying  aircraft. 

DATES:  Comments  must  be  received  on 
or  before  May  17, 1993. 


New  Exemptions 


ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation.  Washington.  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  application  number. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  Room  8426,  Nassif 
Building,  400  7th  Street.  SW., 
Washington,  DC. 


AppRcation 
No. 


10982-44 
1098S-N, 


10984-N  . 
10985-M  . 
10986-^y,. 

10987-N  . 


10988-t 
10989-^ 

10990-N 

10991-N 

II 

10993-N 
10994-N 


10995-N  .. 
10996-N  ... 


AppUcant 


Consolidated  Papers.  Inc., 
Wisconsin  Rapids.  Wl. 

U.S.  Reduction  Co..  Mon- 
ster. IN. 

Alrco  Electronic  Gases. 
Riverton.  NJ. 

Georgia-Pacific  Corpora- 
tion. BelUngham,  WA. 

Air  Products  and  Chemi- 
cate.  Inc..  AUentown.  PA. 


Air  Products  and  Chemi- 
cals. Inc..  AUenlown.  PA. 


Enslgn-Blckford   Company. 
Simsbury.  CT. 

Eagle-Picher  Ind.  Inc.,  Jop- 
lin.  MO. 


Air  Transport  Association 
of  America.  Washinoton. 
DC. 

3M  Company.  St  Paul,  MN 


Cokjmbla  Helicopters.  Inc.. 
Portland.  OR. 

ICI  Explosives  USA.  Inc.. 
Dallas.  TX. 


James  River  Paper  Com- 
pany, Camas.  WA. 

AeroTech.  Inc.  &  Industrial 
Solid  Propulsion,  Inc., 
Las  Vegas.  NV. 


Regulation(s)  affected 


49  CFR  174.67(i}+(j) 

49       CFR       174.67(i)+0). 
177.834(i)(3). 

49  CFR  173.304  

49  CFR  174.87(iK(j) 

49  CFR 

173.302(c)(2)(3K(4). 
173.34(e)(1)(3)(4K(6). 

49  CFR  173.163. 

173.192(a). 

173.302(a)(1). 

173.304(a)(2). 

173.34(d)+(e). 
49  CFR  173.62  

49  CFR  173.159(g)(2)  

49  CFR  173.34(e) 


49  CFR  173.24(c).  173.314 


49      CFR      172.101(9)(b), 
173.241-243. 

49  CFR  172.101  Cols  7+8, 

173.24(c),         173.54(e). 

177.821.  177.834(1). 

177.835(b).     177.835(k). 

177.835{m). 
49  CFR  174.67(i)4(j) 

49  CFR  173  Subpart  C  


Nature  of  exemption  thereof 


To  authorize  chlorine  filled  tank  cars  to  remain  connected  during  un- 

toading  without  the  physical  presence  of  an  unloader.  (Mode  2) 
To  authorize  chtorine  filled  tank  cars  and  cargo  tanks  to  remain  con- 
nected  during   unloading   without   the   phys«al   presence   of  an 

unloader.  (Modes  1.  2) 
To  authorize  the  use  of  DOT  Specification  5AAJN1A1  drum  lor  9\e 

shipment  of  dkrfik)fosilane  classed  as  Division  2.3.  (Modes  1.  3) 
To  authorize  chtorine  filled  tank  cars  to  remain  connected  without  the 

physical  presence  of  an  untoader.  (Mode  2) 
To  authorize  ultrasonic  retesting  of  DOT-Spedficatton  3A  cylinders 

used  for  shipment  of  liquefied  and  non-lk^uefied  compressed  gases. 

and  mixtures  of  two  or  more  gases  classed  as  Diviston  2.1.  2  2  and 

2.3  material.  (Mode  1) 
To  authorize  the  use  of  non-DOT  specificatkxi  salvage  cylinders  lor 

shipment  of  certain  hazardous  materials  which  are  authorized  to  be 

shipped  in  DOT-Specification  cylinders.  (Mode  1) 

To  authorize  the  shipment  of  artk:les.  exptosives.  n.o.8..  Division  1.4D. 
In  Interplant  shipments  on  public  highway  In  specifically  designed 
containers  (shock  tubes).  (Mode  1) 

To  authorize  the  transport  of  electroiyle  ackJ,  or  batte^  fluid  alkaline. 
CJass  8,  Included  with  storage  batteries  and  filing  kits  overpacked  Iri 
sealed  steel  dnjms  when  shipments  are  made  by.  for  or  to  the  De- 
partment of  Defense.  (Nilode  1) 

To  authorize  an  alternative  maintenance  program  for  DOT-Specifk:a- 
tkxi  4DA  and  4DS  hermetfcafly  sealed  cylinders  charged  with 
bromotrifkjoromethane.  compressed.  Division  2.2  used  as  compo- 
nents on  aircraft  fire  suppresskxi  systems.  (Modes  1.4.5) 

To  authorize  the  transport  of  certain  non-corrosive.  Iquefied  gas 
classed  as  Diviskjn  2.2  in  non-DOT  spedficatxxi  tank,  similar  to  a 
muW-untt  tank  car  unit,  with  a  water  capacity  of  approximately  1800 
pounds.  (Modes  1.2.  3) 

To  authorize  the  transportation  01  bulk  quantities  ci  flammable  Nqukte 
in  non-DOT  specificatkx)  seal  doims  (roUagons)  up  to  500  oalkxis 
capacity.  (Mode  4) 

To  authorize  the  transportatkx)  of  liqukJ  explosives,  substances,  expto- 
sives.  n.o.8.  classed  as  Division  1.1C,  1.1D  or  1.3C  in  non-DOT 
specificatkxi  containers.  (Modes  1,  3) 


To  authorize  chtorine  fiUed  tank  cars  to  remain  connected  during  un- 
toading  without  the  physical  presence  of  an  untoader.  (Mode  1) 

To  authorize  the  transportation  of  limited  quantities  of  composite  pro- 
pellant  rocket  motors  as  Oass  1.4  In  specially  designed  Dackaaina 
(Modes  1.2)  y^-'^v  'V- 
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New  Exemptions — Continued 


Application 
No. 

Applicant 

Regulation(s)  affected 

Nature  of  exemption  thereof 

10997-N  .... 
10999-N 

HR  Textron.  Inc..  Pacoima, 
CA. 

OEA.  Inc..  Denver.  CO 

49  CFR  173.302(a).  175.3 
49  CFR  173.34(d) 

To  authorize  the  manufacture,  mark  and  sell  of  non-DOT  specification 
reusat>le  cylinders  having  a  277  cutMC  irwhes  maximum  vvater  ca- 
pacity constnjcted  of  titanium  alloy  and  txiiR  to  requirements  of 
DOT-specilication  3HT  lor  use  in  transportation  of  nitrogen  or  mix- 
tures classed  as  Division  2.2.  (Modes  1.  2.  4.  5) 

To  authorize  DOT  Specification  cylinders  containing  a  compressed 
gas  used  wittiin  an  automotive  airtag  inflator  system  to  be  exempt 
from  the  txjrst  test  requirement  of  the  CGA  pamphlet  S-1.1  ref- 
erenced in  section  173.34(d).  (l^ode$  1.  2.  3.  4.  5) 

This  notice  of  receipt  of  applications 
for  new  exemptions  is  published  in 
accordance  with  part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  1X3.  on  April  9, 
1993. 

Suzanne  Hedgepeth, 

Chief,  Exemptions  Branch.  Office  of 
Hazardous  htatetials  Exemptions  and 
Approvals. 

IFR  Doc.  93-8964  Filed  4-15-93;  8:45  am) 
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Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemptions  or  Applications  To 
Become  a  Party  to  an  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  for 
modification  of  exemptions  or 
applications  to  become  a  party  to  an 
exemption. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for.  and  the  processing  of.  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Requests  for 
modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote  a 
party  to  request.  These  applications 
have  been  separated  from  the  new 
applications  for  exemptions  to  facilitate 
processing. 


DATES:  Comments  must  be  received  on 
or  before  May  3, 1993. 

ADDRESS  COMMENTS  TO:  Dockets  Unit. 
Research  and  Special  Programs 
Administration.  U.S.  Department  of 
Transportation.  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
applications  are  available  for  inspection 
in  the  Dockets  Unit,  room  8426,  Nassif 
Building,  400  7th  Street  SVV.. 
Washington.  DC. 


Re- 

Application 
No. 

Applicant 

newal 
of  ex- 
emp- 

- 

tion 

4453-X  

Mining  Services  Inter- 
national (MSI).  Salt 
Lake  City.  UT  (See 
Footnote  1). 

4453 

6563-X  

Mada  Medical  Prod- 
ucts, Inc.,  Carlstadt. 
Hi  (See  Footnote 
2). 

6563 

7607-X  

The  Foxt)oro  Co.. 
East  Bridgewater. 
MA  (See  Footnote 
3). 

7607 

9645-X  

Bonar  Plastics  Ltd., 
Lindsay,  Ontario, 
CN  (See  Footnote 
4). 

9645 

10097-X  ... 

Hercules  Aerospace 
Co..  Magna.  UT 
(See  FoobTote  5). 

10097 

10692-X  ... 

Technical  Manufac- 
tured Products.  Jas- 
per, GA  (See  Foot- 
note 6). 

10692 

^  To  modify  examptkxi  to  provide  for  rail  as 
an  additior^  nxxle  of  transportatkxi  for 
transporting  varkxis  classes  (^  ha2ardo<JS 
materials  in  non-DOT  specification  bulk, 
hopper-type  tanks. 

*To  renew  exemption  to  authorize  the 
continued  use  of  cylirxlers,  constructed  with 
wekled  tut}ing  arxj  longitudinal  seams,  for  the 
use  of  materials  classed  as  Division  2.2,  with 
rx>  new  construction  authorized. 


^To  nrxxlify  exemption  to  provkle  for 
additional  non-DOT  specification  cylinder  for 
use  in  shipment  of  hydrogen,  classed  in 
Division  2.1,  on  passenger-carrying  aircraft. 

*To  modify  exemption  to  provide  for  minor 
change  to  the  portable  tanks  used  for 
transportation  of  various  classes  of  hazardous 
materials. 

*To  nxxjify  exemption  to  provkJe  for  the 
transportation  of  an  additional  assembly 
consisting  of  a  Pegasus  XL  S^ond  and  Third 
stage  rocket  motor. 

'To  provide  for  changes  in  ttie  design 
configuration  and  provide  for  an  additional 
model  of  rron-OOT  specification  cylinder  for 
transporting  liquefied  petroleum  gas,  classed 
as  Division  2.1. 


Parties 

Application 
No. 

Applicant 

to  ex- 
emp- 
tion 

4453-P  

Senex  Expfosive,  Inc.; 
Cuddy,  PA. 

4453 

4850-P  

Accurate  Am^  Com- 
pany, Inc..  McEwen. 
TN. 

4850 

6626-P  

Haun  Welding  Supply, 
Inc..  Syracuse.  NY. 

6S26 

6691-P  

Geneva  Welding  Sup- 

6691 

ply.  Inc.,  Geneva. 
NY. 

7060-P  

Avisen/,  Inc.,  Colum- 
bus. OH. 

7060 

8214-P  

Allied  Signal  Auto- 
nwtive  Safety  Re- 
straint Systems, 
Sterling  Heights,  Ml. 

8214 

8451-P  

Takata  Moses  Lake, 
Inc.,  Moses  Lake, 
WA. 

8451 

8451-P  

Magnavox  Electronic 
Systems  Co.,  Fort 
Wayne,  IN. 

8451 

8451-P  

HITECH,  Inc.,  East 
Camden.  AR. 

8451 

8582-P  

Columbia  Colt  Temni- 
nal,  Columbia,  MO. 

8582 

8723-P  

Senex  Exptosives. 
Inc..  Cuddy,  PA. 

8723 

8723-P  

Dyno  New  England, 
inc..  MiddtatiaU.  CT. 

8723 

8966-P  

Aqua  Tri.  Irvine.  CA  ... 

8966 

9198-P  

kJaho  Department  of 
Lands.  Coeur 
d'Aler>e,  ID. 

9198 

9222-P  

LWD  Tmcking,  Inc., 
Calvert  City.  KY. 

9222 
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Application 
Na 


9262-P  .... 

927&-P 
9549-P 

9723-P  ... 

972a-P  .,. 

I 
9723-P  .... 


Applicant 


972a-P  . 
10441-P 

10683-P 
10904-P 

10917-P 

10917-P 
10917-P 
10917-P 


High  Energy  Inter- 
national. Fort 
Worth.  TX. 
Florasynth  Inc.. 
Tetert>oro,  Hi. 
High  Energy  Inter- 
national. Fort 
Worth.  TX. 

Security  Environ- 
nrwntal  Systems, 
Inc.,  Los  Angeles, 
CA. 

Mr.  Frank.  Inc.. 
Matteson.  IL. 

Clean  Hartx>rs  of 
Natick,  Inc..  Natick. 
MA. 

Rollins  CHEMPAK 
Inc..  Wilmington. 
DE. 

Security  Environ- 
mental System. 
Inc..  Los  Angeles, 
CA. 

Witco  Corp..  New 
York,  NY. 

S.C.  Johnson  &  Son. 
Inc..  Racine,  Wl 
(See  Footnote  1). 

Eagle-Picher  Indus- 
tries, Inc..  Joplin, 
MO. 

AEG  Corp.,  Basking 
Ridge.  NJ. 

Silent  Power.  Inc., 
Wayne,  PA. 

ABB  Advanced  Bat- 
tery Systems  Inc., 
Mississauga.  On- 
tario, CN. 


Parties 
to  ex- 
emp- 
tion 


9262 

9275 
9549 

9723 

9723 
9723 

9723 

10441 

10683 
10904 

10917 

10917 
10917 
10917 


'To  authorize  party  status  and  provide  for 
relief  of  cooimunicabon  requirements. 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Part  107  of  the 
Hazardous  Materials  Transportations 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington,  DC.  on  April  9, 
1993. 

J.  Suzanne  Hedgepeth, 

Chief.  Exemptions  Branch,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals, 

[FR  Doc.  93-8965  Filed  4-15-93;  8;4S  am) 

BiLUNG  C006  4«10-60-M 


information  collection  requiremeDt(s)  to 
0MB  for  review  and  dearanca  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Gipies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury.  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

U.S.  Savings  Bonds  Division 

0MB  Number:  New 

Form  Number:  None 
Type  of  Review:  New  collection 
Title:  U.S.  Savings  Bonds  National 
Market  Research  Project  DistribuUpn 
System  Study 

Description:  This  study  is  a  follow  up  to 
previous  Market  Research  study  of 
consumer  awareness,  extent  of 
ownership,  and  savings  habits 
demographics.  This  new  study  will 
examine  the  distribution  system  and 
methods  of  preparation  and  delivery 
of  Bonds  to  purchasers. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1.200 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  Other  (one  time) 

Estimated  Total  Reporting  Burden:  600 
hours 

Clearance  Officer:  Richard  J.  Schneebeli. 
(202)  377-7704,  U.S.  Savings  Bonds 
Division.  Room  8035.  800  K  Street. 
NW..  Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 

[FR  Doc.  93-8954  Filed  4-15-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  April  12. 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 


[Treasury  Directive  Number:  15-62] 

Authority  of  the  Office  of  Foreign 
Assets  Control 

Dated:  April  7, 1993. 

1.  Delegation.  By  virtue  of  the 
authority  vested  in  the  Secretary  of  the 
Treasury,  including  the  authority  vested 
by  31  U.S.C.  321(b),  and  pursuant  to  the 
authority  delegated  to  the  Assistant 
Secretary  (Enforcement)  by  Treasury 
Order  105-03.  the  Director,  Office  of 
Foreign  Assets  Control,  is  hereby 
delegated  all  powers  and  authorities 


delegated  to  the  Secretary  of  the 
Treasury  by  Executive  Orders  relating  to 
the  resolution  of  claims  of  United  States 
nationals  against  Iran  and  the  beginning 
of  the  process  of  normalization  of 
relations  between  the  United  States  and 
Iran. 

2.  Cancellation.  Treasury  Directive 
15-62,  "Authority  of  the  Office  of 
Foreign  Assets  Control."  dated 
September  29, 1986,  is  superseded. 

3.  Office  of  Primary  Interest.  Office  of 
the  Assistant  Secretary  (Enforcement). 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement], 
IFR  Doc.  93-8960  Filed  4-15-93;  8:45  am) 
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(Cost  Center  4810-25;  Treasury  Directive 
Number:  15-22] 

Reimbursable  Services  of  Customs  In 
the  Virgin  islands 

Dated:  April  7. 1993. 

1.  Action.  This  directive  authorizes 
the  following. 

a.  The  rates  of  extra  compensation  for 
services  performed  in  connection  with 
the  administration  of  the  customs  laws 
of  the  United  States  shall  apply  to 
officers  and  employees  appointed  for 
the  administration  of  the  customs  laws 
in  the  Virgin  Islands  of  the  United 
States. 

b.  Payments  to  officers  and  employees 
in  the  Virgin  Islands  for  extra 
compensation  shall  be  made  from  the 
Virgin  Islands  Trust  Fund.  Collections 
from  parties  in  interest  for  extra 
compensation  will  be  made  by  the 
Government  of  the  Virgin  Islands  under 
authority  of  its  local  laws. 

c.  The  application  of  the  rates  to 
Virgin  Islands  customs  officers  and 
employees  will  be  subject  to  the 
regulations,  decisions,  directions  for 
assignment  and  control  of  personnel 
and  the  accounting  procedures  that  are 
applicable  to  customs  officers  other  than 
those  in  the  Virgin  Islands. 

2.  Cancellation.  Treasury  Directive 
15-22,  "Reimbursable  Services  Of 
Customs  In  The  Virgin  Islands,"  dated 
July  30,  1986,  is  superseded. 

3.  Authorities. 

a.  48  U.S.C.  1406h. 

b.  19  U.S.C.  267. 

4.  Office  of  Primary  Interest.  Office  of 
the  Assistant  Secretary  (Enforcement) 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement j 
IFR  Doc.  93-8961  Filed  4-15-93;  8:45  am| 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group; 
Availability  of  Annual  Report 

Under  section  10(d)  of  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Department  of  Veterans 
Affairs'  Special  Medical  Advisory 
Group  for  Fiscal  Year  1992  has  been 


issued.  The  report  summarizes  activities 
of  the  Group  on  matters  relative  to  the 
care  and  treatment  of  disabled  veterans 
and  other  matters  pertinent  to  the 
Department  of  Veterans  Affairs' 
Veterans  Health  Administration.  It  is 
available  for  public  inspection  at  two 
locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division.  LM  632.  Library  of 
Consress,  Washington,  DC  20540 


and 
Department  of  Veterans  Affairs,  Office 
of  the  Under  Secretary  for  Health, 
Techworld  Room  710,  801 1  Street, 
NW.,  Washington,  DC  20001. 

Dated:  March  5, 1993. 
Heyward  Bannister. 
Committee  Management  Officer. 
IFR  Doc.  93-8904  Filed  4-15-93;  8:45  am) 
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This  sectkjo  of  the  FEDERAL  REGISTER 
contains  notices  o<  meetings  pubSshed  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(eK3). 


FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Tuesday,  April  20. 1993.  to  consider  the 
follovkring  matters: 

Summary  Agenda 

No  substantive  discussion  of  the  following 
items  is  anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a  member 
of  the  Board  of  Directors  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  die  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Memorandum  and  resolution  re:  Extension 
of  public  comment  period  on  the  conducting 
of  a  Pilot  Reinsurance  Program. 

Discussioo  Agenda 

.Memorandum  and  resolution  re:  Petitions 
to  repeal  portions  of  Part  362  of  the 
Corporation's  rules  and  regulatioot,  entitled 
"Activities  and  Investments  of  Insured  State 
Banks,"  and  to  reopen  the  rulemaking  for 
further  public  comment 

Memordndum  and  resolution  re:  Proposed 
amendments  to  Part  303  of  the  Corporation's 
rules  and  regulations,  entitled  "Applications. 
Requests.  Submittals,  Delegations  of 
Authority,  and  Notices  of  Acquisition  of 
Control."  which  would  (1)  conform  the 
definition*  of  "significant  risk"  and  "equity 
security"  to  the  definitions  of  those  terms 
found  in  Part  362  of  the  Corporation's  niles 
and  regulations,  entitled  "Activities  and 
Investments  of  Insured  Sute  Banks."  (2) 
allow  insuktd  state  savings  associations  to 
conduct  activities  and  make  investments 
without  the  Corporation's  prior  approval 
provided  that  the  activities  and/or 
investments  were  found  to  be  permissible  for 
federal  savings  associations  under  an  order  or 
a  vmtten  interpretation  issued  by  the  Office 
of  Thrift  Supervision,  and  (3)  place  insured 
state  savings  associations  on  a  par  with  the 
treatment  accorded  insured  state  banks  under 
the  Corporation's  rules  and  regulations. 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  325  of  the  Corporation's 
rules  and  ipgulations.  entitled  "Capital 
MaintenanioB."  which  would  establish  a 
limitation  on  the  amount  of  certain  deferred 


tax  assets  that  may  be  included  (that  is.  not 
deducted  from)  in  the  Tier  1  capital 
calculation  for  risk-t>ased  and  leverage 
capital  purposes. 

Memorandum  and  resolution  re:  Final 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part  363 
regarding  independent  annual  audits  and 
reporting  requirements. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW.,  Washington.  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  898-6745  (Voice); 
(202)  898-3509  (TTY).  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  &cBcutive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  April  13. 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  93-9038  Filed  4-13-93;  4:41  pm] 

BILUNQ  CODE  S714-01-M 


FEDERAL  OEPOSTT  V4SURANCE 
CORPORATtON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p.m.  on  Tuesday.  April  20, 1993, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2).  (c)(4).  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)  of  Title 
5.  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the  following 
items  is  anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a  member 
of  the  Board  of  Directors  requests  that  an 
item  be  moved  to  the  discussion  agenda. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurancB  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 


depository  institutions  or  officers,  directors, 
employees,  i^ents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof 

Names  of  persons  and  names  and  locations 
of  deix>sitory  Institutions  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (cK6),  {c)(8).  and 
(c)(9)(A)(iiJ  of  the  "Government  in  the 
Sunshing  Act"  (5  U.S.C  552b  (c)(6).  {c)(8). 
and  (c)(9)(A)(ii)). 

NotK  Some  matters  blling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Matters  relating  to  the  possible  closing  of 
certain  insured  depository  institutions: 

Names  and  locations  of  depositary 
institutions  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B) 
of  the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  {c)(8),  (c)(9)(A)(ii).  and  (c)(9)(B)). 

Personnel  actions  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
NW..  Washington.  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson.  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  April  13. 1993. 
Federal  Deposit  Insxirance  Corporation. 
Hoyla  L.  RobLoson, 
Executive  Secretary. 
[PR  Doc.  93-9039  Filed  4-13-93;  4:41  pmj 

BILUNC  CODE  (714-01-M 

FEDERAL  DEPOSIT  INSURANCE 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(e)(2)).  notice  is  hereby 
given  that  at  10:09  a.m.  on  Tuesday. 
April  13. 1993.  the  Board  of  Directors  of 
the  Federal  Deposit  Insurance 
Corporation  met  in  closed  session  to 
consider  the  following: 

Matters  relating  to  the  probable  failure  of 
a  certain  insured  bank. 
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Matters  relating  to  the  Corporation's 
corporate  activities. 

Matters  relating  to  assistance  agreements 
with  insured  institutions. 

Matters  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Jonathan  L  Fiechter  (Acting  Director, 
Office  of  Thrift  Supervision),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation:  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2).  (c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(cK2),  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B).  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  April  13, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  93-9040  Filed  4-13-93;  4:41  pm) 

BIUMOCOOE  1714-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  11:00 

a.m.,  Wednesday,  April  21, 1993, 

following  a  recess  at  the  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  acquisition  of  communications 
equipment  within  the  Federal  Reserve 
System. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 


Dated:  April  14, 1993. 
Jenniler  |.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  93-9070  Filed  4-14-93;  1:46  pml 

MUMO  cooE  mo-oi-u 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 

April  21, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Summary  Agenda 

Because  of  its  routine  nature,  no 
substantive  discussion  of  the  following  item 
is  anticipated.  This  matter  will  be  voted  on 
without  discussion  unless  a  member  of  the 
Board  requests  that  the  item  be  moved  to  the 
discussion  agenda. 

1.  Proposed  amendments  to  Regulation  O 
(Loans  to  Executive  Officers.  Directors,  and 
Principal  Shareholders  of  Member  Banks)  to 
implement  amendments  contained  in  The 
Housing  and  Community  Development  Act  of 
1992.  (Proposed  earlier  for  public  comment; 
Docket  No.  R-0785) 

Discussion  Agenda 

1.  Publication  for  conunent  on  extending  or 
eliminating  a  provision  in  Regulation  O 
(Loans  to  Executive  Ofllcers.  Directors,  and 
Principal  Shareholders  of  Member  Banks) 
that  provides  an  exception  for  smaller  banks 
to  the  general  limit  on  aggregate  lending  to 
insiders. 

2.  Proposal  to  issue  a  notice  of  proposed 
rulemaking  for  Section  132  of  the  Federal 
Deposit  Insurance  Corporation  Improvement 
Act  of  1991  regarding  safety  and  soundness 
standards.  (Proposed  earlier  for  public 
conunent;  Docket  No.  R-0766) 

3.  Any  items  carried  forward  from  a 
previously  aimounced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Etoard's 
Freedom  of  Information  Office,  and  copies 
may  l>e  ordered  for  S5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  April  14. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-9071  Filed  4-14-93;  1:46  pm] 

BIUJNOCOOE  ttlO-OI-M 

NATIONAL  SCIENCE  FOUNDATION 
Special  Emphasis  Panel  in  Atmospheric 
Sciences;  Notice  of  Meeting 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  meeting  is  to  review  and 


evaluate  proposals  and  provide  advice 
and  recommendations  as  part  of  the 
selection  process  for  awards.  Because 
the  proposals  being  reviewed  include 
Information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with 
the  proposals,  the  meetings  are  closed  to 
the  public.  These  matters  are  within 
exemptions  (4)  and  (6)  of  5  U.S.C, 
552b(c),  Government  in  the  Sunshine 
Act. 

Name:  Special  Emphasis  Panel  in 
Atmospheric  Sciences. 

Date:  May  6  and  7. 1993. 

Time:  9:00  a.m.  to  5:00  p.m.  on  May  6;  9:00 
a.m.  to  11:30  a.m.  on  May  7. 

Place:  UNIDATA  Program  Center  Office, 
3300  Mitchell  Lane.  Boulder,  Colorado. 

Type  of  Meeting:  Closed. 

Agenda:  Review  and  evaluation  of 
proposals  requesting  grants  to  purchase 
computer  and  related  equipment  to  be  used 
in  support  of  UNIDATA  activities  at  the 
propx)sers  respective  institution. 

Contact:  Dr.  CliH^ord  A.  Jacobs,  Facilities 
Coordinator,  Division  of  Atmospheric 
Sciences,  National  Science  Foundation. 
Washington.  DC  (202)  357-9889. 

Dated:  April  14.  ld93. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

|FR  Doc  93-9043  Filed  4-14-93;  10:04  am] 

BtUJNG  CODC  75SS-01-H 

FEDERAL  MINE  SAFETY  AND  HEALTH  REVIEW 

COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Tuesday, 

April  20, 1993. 

PLACE:  Room  600, 1730  K  Street.  NW., 

Washington,  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 

the  following: 

1.  BethEnergy  Mines.  Inc.,  Docket  No. 
PENN  89-277-R  etc.  (Issues  include  whether 
the  judge  erred  in  vacating  two  citations 
charging  violations  of  a  notice  to  provide 
safeguards  that  had  been  issued  to 
BethEnergy  pursuant  to  30  CFR  75.1403.) 

2.  S  *•  H  Milling,  Inc..  Docket  No.  SE  91- 
32.  (Issues  include  whether  the  judge  erred 
in  concluding  that  S  &  H's  violation  of  30 
CFR  75.902  was  of  a  significant'and 
substantial  nature  and  was  caused  by  its 
unwarrantable  failure  to  comply  with  the 
safety  standard.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(e). 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  Ellen  (202)  653-5629/(202)  708- 
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9300  for  TDD  Relay/  1-800-877-8339 
for  toll  free. 

Jean  H.  Ellen. 

Agenda  Qerk. 

(FR  Doc  93-9118  Filed  4-14-93;  3:54  pmJ 

BILUNO  CODE  I73«-«1-M 
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Corrections 
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This  section  of  the  FEDERAL  REGISTER 
coTitains  editoriaJ  corrections  of  previously 
published  Presideptia),  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arx]  appear  in 
the  appropriate  documenr  categories 
elsewf>ere  In  the  issue. 


DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

Preliminary  Affirmative  Countervailing 
Duty  Oeterminatlone  and  Alignment  of 
Rnal  Countervailing  Duty 
Determinations  With  Final 
Antidumping  Duty  Determinations: 
Certain  Steel  Products  From  Germany 

Correction 

In  notice  document  92-29502 
beginning  on  page  57772  in  the  issue  of 
Monday,  December  7, 1992,  make  the 
following  correction: 

On  page  57778,  in  the  3rd  column,  in 
the  1st  full  paragraph,  in  the  17th  line, 
"0.44"  should  read  "0.14". 

BKUNQ  CODE  1S0641-O 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  141 

[Docket  No.  RM93-1(K00O] 

New  Reporting  Requirement  Under  the 
Federal  Power  Act  and  Changes  to 
Form  No.  FERC-714;  Proposed 
Rulemaking 

Correction 

In  proposed  rule  document  93-7825 
beginning  on  page  17544  in  the  issue  of 
Monday.  April  5, 1993,  on  page  17550. 
in  the  first  column,  in  the  first  full 
paragraph,  in  the  fifth  line,  "April  19, 
1993."  should  read  "May  20. 1993." 

BKiMQ  COM  1i0»«t-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER93-471-000,  et  al.] 

Cleveland  Electric  Illuminating 
Company,  et  al.;  Electric  Rate,  Small 
Power  Production,  and  Interlocking 
Directorate  Filings 

Correction 

In  notice  document  93-7823 
beginning  on  page  17580  in  the  issue  of 
Monday,  April  5, 1993,  on  page  17582, 
in  the  first  column,  under  10. 
Southwestern  Power  Administration, 
"[Docket  No.  ER93-4081-000J"  should 
read  "[Docket  No.  EF93-4081-O00r'. 

MLUNG  CODE  150S41-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  land  101 

[Docket  No.  90N-0165] 
RIN  0905-A008 

Food  Lat}eling;  Serving  Sizes; 
Technical  Amendment  and  Corrections 

Correction 

In  rule  document  93-7638  beginning 
on  page  17085  in  the  issue  of  Thursday, 
April  1, 1993,  make  the  following 
corrctions: 

1.  On  page  17086.  in  the  second 
column,  in  paragraph  18..  in  the  fifth 
line,  insert  "beginning"  before  "in". 

2.  On  the  same  page,  in  thethird 
column,  in  paragraph  33..  in  the  fifth 
line,  "corrected"  should  read  "correctly 
revised". 

MUJNO  COOC  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR  44688;  OR  030-03-421  (HM;  GP3-132] 

Realty  Action;  Exchange  of  Public 
Lands;  Baker  County,  OR 

Correction 

In  notice  document  93-6754 
beginning  on  page  16200  in  the  issue  of 


Thursday,  March  25, 1993,  on  page 
16200.  in  the  second  column,  in  land 
description  T.  8S..  R.  43E.,  in  Sec.  35, 
after  "NE'A"  insert  a  comma. 


BILUNQ  CODE  1S09-01-O 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Parte  No.  347  (Sut>-No.  2)] 

Rate  Guidelines;  Non-Coal 
Proceedings 

Correction 

In  notice  document  93-8376 
beginning  on  page  18416  in  the  issue  of 
Friday,  April  9, 1993.  make  the 
following  corrections: 

1.  On  page  18416.  in  the  third 
column,  the  docket  number  should  read 
as  set  forth  above. 

2.  On  page  18417.  in  the  second 
column,  after  the  lest  line,  "model  have 
been  resolved."  insert  the  following 
text: 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  in  this  decision 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  purpose  of  this  Notice  is  to 
schedule  a  demonstration  of  an  AAR 
model  for  computing  maximum 
reasonable  rates  and  to  solicit 
comments.  The  economic  impact,  if  any, 
is  not  likely  to  be  felt  by  a  substantial 
number  of  small  entities. 

Decided:  April  2, 1993. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Simmons,  Conmiissioners 
Phillips,  Philbin,  and  VValden. 

Sidney  L.  StrickUnd.  Jr^ 

Secretary. 

IFR  Doc.  93-8376  Filed  4-8-93:8:45  ami 

BILUNO  COOE  1S0S-01-O 


Friday 

April  16,  1993 


Part  II 


Environmental 

Agency 


40  CFR  Parts  122  et  al. 

Water  Quality  Guidance  for  the  Great 

Lakes  System  and  Correction;  Proposed 

Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 131,  and  132 

[FRL  4205-6] 

RIN2040-AC08 

Proposed  Water  Quality  Guidance  for 
the  Great  Lakes  System 

AGENCY:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  provides 
opportunity  for  comment  on  the 
proposed  Water  QuaUty  Guidance  for 
the  Great  Lakes  System  ("Guidance") 
developed  under  section  118(c)(2)  of  the 
Clean  Water  Act  (CWA),  as  amended  by 
section  101  of  the  Great  Lakes  Critical 
Programs  Act  of  1990  (CPA).  This 
Guidance,  once  finalized,  will  establish 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  waters 
within  the  Great  Lakes  System  in  the 
States  of  New  York,  Pennsylvania,  Ohio, 
Indiana,  IlUnois,  Minnesota,  Wisconsin, 
and  Michigan,  including  the  waters 
within  the  jurisdiction  of  Indian  tribes. 
Today's  proposal  also  is  intended  to 
satisfy  the  requirements  of  section 
118(c)(7)(C)  of  the  Clean  Water  Act  that 
EPA  publish  information  concerning  the 
pubhc  health  and  environmental 
consequences  of  contaminants  in  Great 
Lakes  sediment  and  that  the  information 
include  specific  numerical  limits  to 
protect  health,  aquatic  life,  and  wildlife 
fi-om  the  bioaccumulation  of  toxins. 

The  proposed  Guidance  specifies 
numeric  criteria  for  selected  pollutants 
to  protect  aquatic  life,  wildlife  and 
human  health  within  the  Great  Lakes 
System  and  m.ethodologies  to  derive 
numeric  criteria  for  additional 
pollutants  discharged  to  these  waters. 
The  proposed  Guidance  also  contains 
specific  implementation  procedures  to 
translate  the  proposed  ambient  water 
quality  criteria  into  enforceable  controls 
on  discharges  of  pollutants,  and  a 
proposed  antidegradation  policy  for  the 
Great  Lakes  System. 

The  Great  Lakes  States  and  Tribes 
must  adopt  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  waters 
within  the  Great  Lakes  System  which 
are  consistent  with  the  final  Guidance. 
If  a  Great  Lakes  State  or  Tribe  fails  to 
adopt  consistent  provisions  within  two 
years  of  EPA's  pubUcation  of  the  final 
Guidance,  EPA  will  promulgate  such 
pro\'isions  within  the  same  tv.o-year 
period. 


DATES:  EPA  will  accept  public 
conunents  on  the  proposed  Guidance 
until  September  13, 1993.  Comments 
postmarked  after  this  date  may  not  be 
considered. 

A  public  hearing  on  the  proposed 
Guidance  will  be  held  on  August  4  and 
5, 1993,  in  Chicago,  Illinois,  beginning 
at  9  a.m.  on  August  4, 1993.  The  hearing 
officer  reserves  the  right  to  limit  oral 
testimony  to  10  minutes,  if  necessary. 

In  addition,  EPA  and  the  States  plan 
to  hold  a  series  of  pubUc  informational 
meetings  across  the  Great  Lakes  Basin  to 
provide  a  general  overview  of  the 
various  elements  in  the  proposed 
Guidance.  Members  of  the  public 
should  call  the  following  numbers  for 
information  on  the  dates  and  locations 
of  these  meetings:  (1)  In  Illinois, 
Indiana,  Michigan,  Minnesota,  Ohio  and 
Wisconsin— 800-621-8431;  (2)  in 
Pennsylvania— 215-597-6911;  (3)  in 
New  York— 716-285-8842. 
ADDRESSES:  An  original  and  4  copies  of 
all  comments  on  the  proposed  Guidance 
should  be  addressed  to  Wendy 
Schumacher,  Water  Quality  Branch 
(WQS-16J),  U.S.  EPA,  Region  V,  77 
West  Jackson  Blvd.,  Chicago,  Illinois, 
60604  (telephone:  312-886-0142). 

The  public  hearing  on  the  proposed 
Guidance  will  be  held  in  room  331,  77 
W.  Jackson  Blvd.,  Chicago,  Illinois. 

Materials  in  the  pubhc  docket  will  be 
available  for  inspection  and  copying  at 
the  U.S.  EPA  Region  V  Records  Center, 
77  W.  Jackson  Blvd.,  Chicago,  Illinois, 
by  appointment  only.  Appointments 
may  be  made  by  calling  Wendy 
Schumacher  (telephone  312-886-0142). 
A  reasonable  fee  will  be  charged  for 
photocopies. 

Selected  docimients  supporting  the 
proposed  Guidance  will  also  be 
available  for  viewing  by  the  public  at 
the  following  locations: 

Illinois:  Lincoln  Library,  Lincoln  Library 
Reference  Center,  326  South  7th  Street, 
Springfield,  Illinois,  62701  (217-753- 
4945). 

Indiana:  Indiana  Department  of 
Enviroomcntal  Management,  Office  of 
Water  Management,  6th  Floor,  105 
Meridian  Street,  Indianapolis,  Indiana, 
46206(317-232-6671). 

Michigan:  Library  of  Michigan,  Government 
Documents  Service,  717  West  Allegan, 
Lansing,  Michigan,  48909  (517-373-1300); 
Detroit  Public  Library,  Sociology  and 
Economics  Department,  5201  Woodward 
Avenue,  Detroit,  Michigan,  48902  (313- 
833-1440). 

Minnesota:  Minnesota  Pollution  Control 
Agency,  Library,  320  Lafayette,  St.  Paul, 
Minnesota  (612-296-7719). 

New  York:  U.S.  EPA  Region  II  Library,  room 
402.  26  Federal  Plaza,  New  York.  New 
York,  10278  (212-264-2881);  U.S.  EPA 
Public  Information  Office,  Carborundum 


Center,  Suite  530,  345  Third  Street,  Niagara 
Falls,  New  York,  14303  (716-285-8842); 
New  York  State  Department  of 
Environmental  Conservation  (NYSDEC), 
room  310,  50  Wolf  Road,  Albany,  New 
York,  12333  (518-457-7463);  NYSDEC, 
Region  6.  7th  Floor,  State  Office  Building, 
317  Washington  Street,  Watertown,  New    • 
York,  13602  (315-785-2513);  NYSDEC, 
Region  7, 615  Erie  Boulevard  West, 
Syracuse,  New  York,  13204  (315-426- 
7400);  N'YSDEC,  Region  8,  62  74  East 
Avon-Lima  Road,  New  York,  14414  (716- 
226-2466);  NYSDEC,  Region  9,  270 
Michigan  Avenue,  Buffalo,  New  York, 
14203  (716-851-7070). 

Ohio:  Ohio  Environmental  Protection  Agency 
Library— Central  District  Office,  1800 
Watermark  Road,  Columbus,  Ohio,  43215 
(614-644-3024);  U.S.  EPA  Eastern  District 
Office,  25809  Central  Ridge  Road, 
Westlake,  Ohio,  44145  (216-522-7260). 

Pennsylvania:  Pennsylvania  Department  of 
Environmental  Resources,  1012  Water 
Street,  Meadville,  Pennsylvania,  16335; 
U.S.  EPA  Region  III  Library,  8th  Floor,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania,  19107-4431  (215-597- 
7904). 

Wisconsin:  Water  Resources  Center, 
University  of  Wisconsin-Madison,  2nd 
Floor,  1975  Willow  Drive,  Madison, 
Wisconsin  (608-2620-3069). 

Selected  documents  supporting  the 
proposed  Guidance  are  also  available  by 
mail  upon  request  for  a  fee  (see  section 
Xm  of  the  preamble  for  additional 
information). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Fenner,  Water  Quality 
Branch  Chief  (WQS-16J),  U.S.  EPA 
Region  V,  77  W.  Jackson  Blvd.,  Chicago, 
Illinois,  60604  (Telephone:  312-353- 
2079). 

SUPPLEMENTARY  INFORMATION: 

Preamble  Outline 

/.  Background 

A.  Description  of  Resource 

1.  General  Statistics 

2.  Physical  Characteristics 

3.  History  of  Environmental  Degradation 

4.  Environmental  Problems  in  the  Great 

Lakes  System 

a.  Nutrients 

b.  Toxic  Substances 

B.  Great  Lakes  Water  Quality  Agreement 

1.  History  of  the  Great  Lakes  Water  Quality 

Agreement 

a.  The  Boundary  Waters  Treaty  of  1909 

b.  The  1972  Great  Lakes  Water  Quality 
Agreement 

c.  The  1978  Great  Lakes  Water  QuaUty 
Agreement 

d.  The  1987  Amendments  to  the  Great 
Lakes  Water  Quality  Agreement 

2.  Major  Provisions  of  the  Great  Lakes  Water 

Quality  Agreement 

3.  Implementation  of  the  Great  Lakes  Water 

Quality  Agreement 

a.  The  International  Joint  Commission 

b.  Provisions  for  Consolidation  and  Review 
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c.  Status  of  Negotiations  With  Canada  on 
Revising  the  Specific  Objectives 

C.  Governors'  Toxics  Agreement 

D.  Great  Lakes  Water  Quality  Initiative 

1.  Formation  erf  Great  Lakes  Water  Quality 

Initiative 

2.  Great  Lakes  Critical  Programs  Act  of  1990 

3.  Process  hflei  the  CPA 

E.  Elements  oi  the  Guidance 

1.  Water  Quality  Criteria  for  the  Protection  of 

Aquatic  Life 
2  Water  Quality  Criteria  for  the  Protection  of 

Human  Health 

3.  Water  Quality  Criteria  for  the  Protection  of 

Wildlife 

4.  Bioaccumulation  Factors 

5.  Antidegradation 

6.  Implementation  Procedures 

F.  Science  Advisory  Board  Review 

G.  Other  Programs  to  Protect  and  Restore  the 
Great  Lakes 

1.  Great  Lakes  Five  Year  Strategy 

2.  Great  Lakes  Pollution  Prevention  Action 

Plan 

3.  Lakewide  Management  Plans  (LaMPs) 

4.  Remedial  Action  Plans  (RAPs) 

5.  Contaminated  Sediments 

6.  Atmospheric  Deposition 

7.  Stonn  Water 

8.  Combined  Sewer  Overflows  (CSOs) 

9.  Discharges  of  Oil  and  Hazardous  Polluting 

Substances 

10.  Nonpoint  Sources  of  Pollution 

11.  Great  Lakes  Fish  Advisories 

12.  Environmental  Monitoring  and  Data 

Management  Programs  for  the  Great 
Lakes 

13.  Great  Lakes  Toxic  Reductions  Initiative 

Multi-media  Management  Committee 
H.  References 

//.  Regulatory  Requirements 

A.  Scope  and  Purpose 

B.  Definitioas 

C.  Adoption  of  Criteria,  Methodologies,  and 
Procedures 

D.  Application  of  Methodologies,  Policies, 
and  Procedures 

1.  The  Two-Tiered  Approach 

2.  Application  of  Tier  I  Methodologies 

3.  Application  of  Tier  D  Methodologies 

E.  Applicability  of  the  Water  Quality 
Guidanos 

1 .  Criteria  and  Values 

a.  Background 

b.  Applicability  of  the  Proposed  Guidance 

c.  Justification  for  the  Proposed  Approach 

d.  Other  Options  Considered 

2.  Implemenlation  Procedures 

a.  Applicability  of  the  Proposed  Guidance 

b.  Justification  for  the  Proposed  Approach 
i.  Wet-weather  Point  Source  Discharges 
ii.  Excluded  Pollutants 

3.  Antidegradetion  Policies 


F.  Excluded  Pollutants 

G.  Pollutants  of  Initial  Focus  for  Criteria 
Development,  and  Bioaccumulative 
Chemicals  of  Concern 

H.  Adoption  Procedures 

I.  Interpretation  of  "Consistent  With" 

J.  Precedential  Effect  of  Elements  of  the 
Guidance 

K.  Endangered  Species  Act 

L.  Request  for  Comments 

///.  Aquatic  Life 

A.  Introduction  and  Purpose 

B.  Tier  I  Criteria 

1.  Methodology 

2.  Selection  of  Pollutants  for  Application  of 

Tier  I  Criteria  Methodology 

3.  Tier  I  Numeric  Criteria 

4.  Potential  Changes  to  National  Guidelines 

C.  Tier  II  Values 

D.  Conformance  to  the  Clean  Water  Act, 
Great  Lakes  Water  Quality  Agreement  and 
Great  Lakes  Critical  Programs  Act  of  1990 

1.  Tier  I  Aquatic  Life  Criteria  and 

Methodology 

a.  Comparison  With  the  Clean  Water  Act 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement 

2.  Tierll  Criteria  Methodology 

a.  Comparison  With  the  Clean  Water  Act 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement 

A'.  Bioaccumulation  Factors 

A.  Introduction 

B.  Bioaccumulation  Factors 

1.  Bioaccumulation  and  Bioconcentration 

Concepts 

2.  Existing  EPA  Guidance 

3.  The  Great  Lakes  Guidance  for  BAFs 

a.  Measured  and  Predicted  BAFs 

b.  Standard  Lipid  Values 

i.  Standard  Lipid  Value  for  Human  Health 

BAFs 
ii.  Standard  Lipid  Value  for  Wildlife  BAFs 
iii.  Comments  Requested 

c.  Food  Chain  Multipliers 

d.  Effect  of  Metabolism  on  BAFs 

e.  Bioavailability 

f.  Other  Uses  of  BAFs 

4.  SAB  Comments 

5.  Relationship  of  the  Guidance  to  Current 

EPA  Guidance 

6.  Adoption  of  Water  Quality  Standards 

Consistent  with  the  Proposed  Guidance 

7.  Literature  Cited 

V.  Human  Health 

A.  Introduction 

B.  Criteria  Methodologies 

1.  Endpoints  Addressed  by  the  Human 

Health  Methodologies 

2.  Mechanism  of  Action:  Cancer  and 

Noncancer 

a.  Cancer 

b.  Noncancer 

3.  Choice  of  Risk  Level 

4.  Acceptable  Dose 
a.  RAD 


b.  ADE 

c.  IRIS 

5.  Exposure  Assumptions 

a.  Body  Weight 

b.  Duration  of  Exposiu'e 

c.  Incidental  Exposure 

d.  Drinking  Water  Consumptiop 

e.  Fish  Consumption 

f.  Bioaccumulation  Factor  (BAF) 

g.  Relative  Source  Contribution 
h.  General  Considerations 

6.  Minimum  Data  Requirements/Tier  I  and 

Tier  II 

a.  Carcinogens  ** 

b.  Non-carcinogens 

7.  Criteria  Derivation 

8.  Proposed  Criteria  and  Values 

C.  Relationship  of  the  Great  Lakes  Initiative 
Guidehnes  to  National  Guidelines  Revisions 

D.  Comparison  With  the  Qean  Water  Act  and 
Great  Lakes  Water  Quality  Agreement 

1.  Tier  I  Human  Health  Criteria/Methodology- 

a.  Comparison  With  the  Clean  Water  Act 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement 

2.  Tier  II  Criteria  Methodology 

a.  Comparison  with  the  Clean  Water  Act 

b.  Conformance  with  the  Great  Lakes  Water 
Quality  Agreement 

E.  Review  of  the  Great  Lakes  Guidance  by  the 
EPA  Science  Advisory  Board  (SAB) 

F.  Literature  Citations 
VI.  Wildlife 

A.  Introduction 

B.  Wildlife  Criteria  Methodology 

1.  Wisconsin  State  Wild  and  Domestic 

Animal  Criteria 

2.  Modifications  to  Wisconsin's  WDAC 

Procedure 

3.  The  Greet  Lakes  Water  Quality  Initiative 

Wildlife  Criteria  Methodology 

a.  Parameters  of  the  Hazard  Component  of 
the  GLWQI  WUdlife  Criteria 
Methodology 

i.  LOAEL  to  NOAEL  ExtrapolaUons 
ii.  Subchronic  to  Chronic  Extrapolations 
iii.  Species  Sensitivity  Factor 
iv.  Intraspecies  Variability 
V.  Alternative  Formula  for  Hazard 
Component  of  Equation 

b.  Parameters  of  the  Exposure  Component 
of  the  GLWQI  Wildlife  Criteria 
Methodology 

i.  Approach  Used  to  Select  Representative 

Species  Identified  for  Protection 
ii.  Bioaccumulation  Factors 
iii.  Exposure  Routes  Considered 
C.  Additional  Issues 

1.  Use  of  Human  Health  Paradigm 

2.  Minimum  Data  Base  for  Wildlife  Criteria 

Derivation 

3.  Acceptable  Endpoints  for  Toxicity  Studies 

4.  Use  of  an  Acute  to  Chronic  Conversion 

Ratio 
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D.  Qiemical  Selection  for  Wildlife  Criteria 
Derivation 

E.  Tier  I  Wildlife  Criteria  and  Tier  n  Wildlife 
Values 

F.  Comparison  With  the  CWA  and 
Jlelationship  to  National  Guidance 

1.  Relationship  to  Existing  National  Guidance 

2.  Relationship  to  Current  Efforts  to  Provide 

National  Guidance  for  the  Development 
of  Wildlife  Criteria 

G.  Comparison  of  Wildlife  Criteria  and 
Methods  to  National  Program  and  to  Great 
Lakes  Water  Quality  Agreement 

1.  "No  Less  Restrictive"  Than  the  CWA  and 

National  Guidance 

2.  Conformance  With  the  Great  Lakes  Water 

Quality  Agreement 

H.  Bibliography 
Vn.  Antidegradation 

A.  General  Discussion/Background 

1.  Federal  Antidegradation  Policy  and 
History 

a.  History  of  the  Federal  Antidegradation 
Policy 

b.  Existing  National  Antidegradation  Policy 

c.  Great  Lakes  States  Experience 

d.  Alternative  Approaches  to  Assessing 
Lowering  of  Water  Quality 

B.  General  Outline  of  GLWQI 
Antidegradation  Process 

1.  Narrative  Flow  Chart  of  Process       "^ 

2.  Preconditions  for  Implementation  of 

Antidegradation  Procedures 

3.  Steps  Preceding  an  Antidegradation 

Reviow 

a.  Establish  That  the  Action  May 
Significantly  Lower  Water  Quality 

b.  Characterize  the  Receiving  Water 

C  Activities  Covered  by  the  Great  Lakes 
Antidegradation  Guidance 

1.  Distinction  Between  High  Quality  Waters, 

Outstanding  National  Resource  Waters, 
and  Other  Qasses  of  Waters 

a.  Existing  Federal  Policy 

b.  GLWQI  Guidance 

2.  Significant  Lowering  of  Water  Quality 

3.  Covers  All  Pollutants  Sources  (Point  and 

Non  point) 

4.  Exemptions 

5.  Discharges  of  Fill  Material  In  Wetlands 

D.  Existing  Effluent  Quality 

1.  Backgroiind 

2.  Options  for  EEQ  Controls 

a.  Option  1:  EEQ  as  Numeric  Mass  Loading 
Rate  Limitations 

b.  Option  2:  Narrative  Prohibition  Coupled 
with  EEQ  Notification  Requirement 

c  Supplement  to  Options  1  or  2: 
Establishment  of  Discharge  Prohibitions 
to  Maintain  EEQ 

3.  Issues 

a.  Punishment  of  Good  Performers 

b.  Statistical  Procedures 

c  Data  Availability  and  Representativeness 

d.  Application  to  Municipalities 

e.  Restrictions  on  Actions  Versus 
Limitations  on  Pollutants 

t  Statutory  Authority  for  EEQ 

g.  Ability  to  Aoximmodate  a  Return  to 

Increased  Production  Levels  Under 

Antidegradation. 


h.  Relationship  of  EEQ  to  Implementation 
Procedure  8 

E.  De  Minimis  Lowering  of  Water  Quality 

1.  Background 

2.  Detailed  Description  of  De  Minimis  Test 

a.  Specific  Tests  Included  in  De  Minimis 
Demonstration 

b.  Examples 
i.  Example  1 
ii.  Example  2 
iii.  Example  3 

3.  Issues 

a.  Use  of  Assimilative  Capacity  in  De 
Minimis  Decision 

b.  Fixing  Assimilative  Capacity  at  a  Date 
Certain  and  Choice  of  Date 

c.  Demonstration  That  No  Ambient  Change 
Occiu^  as  a  Result  of  Increased  Loading 

d.  Use  of  the  Margin  of  Safety  Specified  in 
the  Implementation  Procedures  as  a 
Ceiling  on  De  Minimis  Decisions 

e.  Multiple  De  Minimis  Lowering  of  Water 
Quality  by  a  Single  Source 

F.  Antidegradation  Demonstration 
Components 

1.  Background  and  Rationale 

2.  Hierarchy  of  Antidegradation 

Demonstrations 

3.  Identification  of  Prudent  and  Feasible 

Pollution  Prevention  Alternatives  to 
Prevent  or  Reduce  the  Significant 
Lowering  of  Water  Quality 

a.  Substitution  of  BCCs  with  Non- 
bioaccumulative  and/or  Non-toxic 
Substances 

b.  Application  of  Water  Conservation 
Methods 

c.  Waste  Source  Reductions  Within  Process 
Streams 

d.  Recycle/Reuse  of  Waste  By-products, 
Either  Liquid,  Solid,  or  Gaseous 

e.  Manufacturing  Process  Operational 
Changes 

4.  Alternative  or  Enhanced  Treatment 

Alternatives  That  Eliminate  the 
Significant  Lowering  of  Water  Quality 

5.  Social  or  Economic  Development 

Demonstration 

a.  Baseline  Situation 

b.  Net  Positive  Impact 
c  Other  Developments 

6.  Special  Remedial  Action  Provision 

7.  Issues 

a.  Other  Options  Considered  for 
Determining  if  Significant  Lowering  of 
Water  Quality  is  Necessary 

b.  Economic  Recovery 

c  Best  Available  Technology 

d.  Mandatory  Expenditures  for  Alternative 
or  Enhanced  Treatment  Techniques 

e.  Antidegradation  Decision  Presumption 
Against  the  Significant  Lowering  of 
Water  Quality 

G.  Special  Antidegradation  Provisions  for 
Lake  Superior 

1.  Background 

2.  Effect 

a.  Relationship  to  Other  Antidegradation 
Requirements 

1.  Example 

b.  Lake  Superior  Basin-Outstanding 
National  Resource  Waters 

c  Lake  Superior  Bioaccumulative 
Substances  of  Inunediate  Concern 


H.  Offsets 

I.  Incorporation  Into  State  Water  Quality 
Standards 

Vni.  General  Implementation  Procedures 

A.  Site-Specific  Modifications  to  Criteria 

B.  Variances  From  Water  Quality  Standards 
for  Point  Sources 

1.  Current  EPA  Policy 

2.  GLWQI  Proposal  (40  CFR  part  132, 

Appendix  F,  Procedure  2) 

3.  Applicability 

4.  Maximum  Timeframe 

5.  Conditions  to  Grant  a  Variance 

6.  Timeframe  to  Submit  Application 

7.  Public  Notice  of  Preliminary  Decision 

8.  Final  Decision  on  Variance  Request 

9.  Incorporating  State-  or  Tribal-approved 

Variance  Into  Permit 

10.  Renewal  of  Variance 

11.  EPA  Approval 

12.  State  or  Tribal  Water  Quality  Standards 

Revisions 

13.  Consistency  With  the  CWA  and 

Conformance  With  the  GLWQA 

a.  Consistency  With  the  Clean  Water  Act 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement 

14.  Options  Considered 

15.  Request  for  Comments 

C  Total  Maximum  Daily  Loads 

1.  Background 

2.  National  Approach 

a.  General  Approach  to  TMDL 
Development 

b.  Phased  TMDLs 

c.  Pollutant  Degradation 

d.  Pollutant  Transport 

3.  Development  of  the  Proposed  Guidance 

a.  The  Proposed  Guidance 

b.  Overview  of  Option  A  and  Option  B 

4.  General  Conditions  of  ApplicaUon 

a.  General  Condition  1 

b.  General  Condition  2 

c.  General  Condition  3 

d.  General  Condition  4 

e.  General  Condition  5 

f.  General  Condition  6 

g.  General  Condition  7 
h.  General  Condition  8 
i.  General  Condition  9 
).  General  Condition  10 
k.  General  Condition  11 

5.  Special  Provisions  for  BCCs 

a.  Reason  for  Restricting  Discharge  of  BCCs 

b.  Elimination  of  Mixing  Zones  for  BCCs 

c.  New  Sources 

d.  Mixing  Zones  During  the  Ten  Year 
Phase  Out 

e.  Exception  to  the  Ten  Year  Phase  Out  of 
Mixing  Zones 

6.  TMDLs  for  Open  Waters  of  the  Great  Lakes 

a.  Point  Source  Mixing  Zones  for  Chronic 
Criteria  and  Values 

b.  Calculating  Load  Allocations 

c.  Protection  From  Acute  Effects 

d.  Procedures  When  High  Background 
Concentrations  are  Present 

e.  Margin  of  Safety 

i.  Chronic  Criteria  and  Values 
ii.  Acute  Criteria  and  Values 

7.  TMDLs  for  Discharges  to  Tributaries 

a.  Steady  State  Mass  Balance  Approach 
Common  to  Both  Options 
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b.  Design  Flows  Common  to  Both  Options 

c.  Overview  of  Option  A 
i.  Load  Inventory 

it.  Loading  Capacity 

iii.  Basin  Margin  of  Safety 

iv.  Load  Reduction  Targets 

V.  Basin  Allocations 

vi.  Site-specific  Cross-checks 

vii.  Establish  Final  Allocations 

viii.  Monitoring  Provisions 

d.  Overview  of  Option  B 
i.  Source-specific  TMDLs 
ii.  Mixing  Zone  Capacity 
iii.  Background  Loadings 

iv.  Formula  Modification  Basad  on  Mixing 

Zona  Studies 
V.  Limitation  of  Use  of  Source-specific 

TMDL  Formula 

e.  Pollutant  Degradation 

8.  Pollution  Trading  Opportunities 

9.  State  Adoption 

10.  Summary  of  Other  Options  Considered 

11.  Request  for  Comments 

D.  Additivity 

1.  Introduction 

2.  Approaches  Considered 

a.  Aquatic  Life 

b.  Human  Health — Carcinogens 

c.  Human  Health — Non-carcinogens 

d.  TEFs  and  BEFs  for  Chlorinated  Dibenzo- 
p-dioxins  (CDDs)  and  Chlorinated 
Dibeazoforans  (CDFs) 

e.  WUdlife 

3  Request  for  Comment  on  Approach 

Considered  for  Implementing  the  States' 
Narraltive  Criteria 

4  Request  for  Comment  on  Alternative 

Apprt>ech 
5.  Request  for  Comments 

E.  Reasoneble  Potential  for  Exceeding 
Numeric  Water  Quality  Standards 

1.  Existing  National  Rules  and  Guidance 

a.  Excursion  Above  the  Wafer  Quality 
Standai'd 

b.  Reasonable  Potential  for  Excursion 
Above  the  Water  Quality  Standard 

c.  No  Raasonable  Potential  for  Excursions 
.^bov«  the  Water  Quality  Standards 

d.  Inadequate  Information 

2.  Proposed  Procedure  5 

a.  Develtiping  Preliminary  EffTuent 
Limitations 

b.  Determining  Whether  There  is 
Reasonable  Potential  to  Exceed  the 
Preliminary  Effluent  Limitati-jns 

1  Detentiining  Reasonable  Potential  Where 
Ten  01  More  Effluent  Data  Points  are 
Available  and  the  Effluent  Flow  Rate  is 
Less  than  the  7-day,  10-year  Flow  Rate 
or  the  Discharge  is  to  Open  Waters  of  the 
Great  Lakes 

ii.  Determining  Reasonable  Potential 
Whera  Ten  or  More  Effliieht  Data  Points 
are  Avtailable  and  the  Effluent  Flow  Rate 
is  Equal  to  or  Greater  Than  the  7-day,  10- 
year  Flow  Rate 

iii.  Detemiining  Reasonable  Potential 
Where  There  is  at  Least  One  but  Less 
Than  Ten  Data  Points  Available 

c.  Determining  the  Need  for  Water  Quality- 
based  Effluent  Limitations  in  the 
Absence  of  Effluent  Monitorir.g  Data  for 
A  Specific  Facility 

d.  Determination  of  Raasonable  Potential 
for  Pollutants  for  Which  Groat  Lakes  Tier 
U  ValuhB  are  Not  Available 


e.  Consideration  of  Intake  Water  Pollutants 
When  Determining  Reasonable  Potential 
i.  Introduction 
ii.  Current  National  Approach 

(A)  Net/Gross  Credits  for  Technology-based 
Limits 

(B)  Consideration  of  Intake  Water 
PoUutante  for  Water  Quality-based 
Limits 

(1)  TMDLs 

(2)  Variances  From  Water  Quality 
Standards 

(3)  Modifications  to  Designated  Uses 

(4)  Site-specific  Modifications  to  Criteria 

(5)  Additional  Examples  of  Application  of 
Existing  Mechanisms 

iii.  Proposed  Guidance 

iv.  Alternative  Options  Considered 

(A)  Option  1 

(B)  Option  2 

(C)  Option  3 

(D)  Option  4 

V.  Request  for  Public  Comment 
f  Other  Applicable  Conditions 
F.  \\Tiole  Effluent  Toxicity 

1.  Background 

2.  Current  National  Guidance 

a.  Regulations 

b.  Existing  Technical  Guidance 

3.  Greet  Lakes  Guidance 

a.  WET  Basic  Requirements 
i.  Acute  Toxicity  Control 

ii.  Chronic  Toxicity  Control 

iii.  Numeric  and  Narrative  Criteria 

b.  WET  Test  Methods 

c.  Permit  Conditions 

i.  Data  Indicates  the  Reasonable  Potential 

for  WET 
ii.  Insufficient  Data  to  Determine  the 

Reasonable  Potential  for  WET 
iii.  Data  Indicates  No  Reasonable  Potential 

for  WET 

d.  Reasonable  Potential  Determinations 
i.  Characterizing  Acute  and  Chronic 

Toxicity  Values 
ii.  Specific  Conditions  for  Acute  Toxicity 
iiL  Specific  Conditions  for  Chronic 

Toxicity 

e.  State  and  Tribal  Adoption  of  Guidance 
G.  Loading  Limits 

1.  Expression  of  WQBELS  as  Concentration 

and  Mass  Loading  Rates 

2.  Procedures  to  Calculate  Mass  Loading 

Limits 

3.  Special  Provisions  Applicable  to  Wet- 

weather  Discharges 

H.  WQBELS  Below  the  Level  of 

Quantification 

1.  Existing  National  Guidance 

2.  Great  Lakes  Guidance 

3.  State  and  Tribril  Adoption  Requirements 

4.  Options  Considered 

I.  Compliance  Schedules 
IX.  Executive  Order  12291 

A.  Introduction  and  Rationale  for  Estimating 
Costs  and  Benefits  for  the  Great  Lakes  Water 
Quality  Guidance 

B.  Overview  of  Projected  Costs  Attributable 
to  the  Great  Lakes  Water  Quality  Guidance 

1.  Introduction 

2.  Methodology  for  Estimating  Costs  to  Point 

Sources  Attributable  to  the  Great  Lakes 
Water  Quality  Guidance 


3.  Determinations  of  Costs 

4.  Estimated  Facility  Compliance  Costs 
a.  Basic  Considerations 

b  POTW  Costs 
c.  Monituring  Costs 

5.  Extrapolation  of  Total  Compliance  Costs 

for  Sample  to  the  Great  Lakes 
Community  of  Point  Sources 

C.  Limitations  of  the  Analysis 

1.  Limitations  in  Scop>e 

2.  Impact  of  Technical  Assumptions 

D.  Findings 

1.  General  Observations 

2.  Specific  Findings 

E.  Provisions  in  the  Proposed  Guidance 
Available  for  Use  at  States'  Discretion  to 
Mitigate  Compliance  Costs 

1.  Aaditional  Time  to  Collect  Data  to  Derive 

a  Numeric  Tier  I  Criteria  or  a  New  Tier 
II  Value 

2.  Variances  From  Water  Quality  Standards 

3.  Mixing  Zones 

4.  Reasonable  Potential  to  Exceed  Water 

Quality 

5.  Designated  Use  Modification 

6.  Site-specific  Criteria 

7.  Total  Maximum  Daily  Load  (TMDL)/Waste 

Load  Allocation  (WLA) 

8.  Compliance  Schedules 

F.  Sensitivity  Analysis 

1.  Tier  I  BCCs  are  Found  Bioaccumulating 

2.  Proposed  Antidegradation  Requirements 

a.  Step  1 — Pollution  Prevention 

b.  Step  2 — Alternative  or  Enhanced 
Treatment 

c.  Step  3 — Social/Economic  Impact 

d.  Summary 

3.  Future  Detection  of  BCCs 

4.  Elimination  of  Mixing  2^nes  for  BCCs 

5.  Prevalence  of  Tier  n  BCCs  and  Potential 

BCCs 

6.  Evaluation  of  Intake  Pollutant  Options 

7.  Summary 

G.  Future  Analyses 
H.  Cost-effectiveness 

1.  Introduction 

2.  Pollutant  Loadings  Reductions 

3.  Toxicity-Weighted  Loadings  Reduction 

4.  Cost-effectiveness 

5.  Sei  sitivify  Analysis 

I.  Overview  of  Projected  Benefits  AttribuUble 
to  the  Great  Lakes  Water  Quality  Guidance 

1.  Introduction 

2.  Qualitative  Assessment  of  Benefits 

Associated  With  the  Great  Lakes  Water 
Quality  Guidance 

a.  Sensitivity  and  Unique  Attributes  of 
Receiving  Waters 

b.  Nature  of  Toxic  Pollutants  Addressed  by 
the  GLWQG  and  Implications  for  Risk 
Reduction 

c.  O'.erview  of  Exposed  and  Sensitive 
Populations 

d.  Ccnclusions 

3.  Economic  Concepts  Applicable  to  the 

Quantitative  Benefits  Analysis 

a.  The  Economic  Concept  of  Benefits 

b.  Benefit  Categories  Applicable  to  the 
GLWQG 

4.  Limitation  of  the  Benefits  Analysis 
a.  Causality:  Linking  the  GLWQG  to 

Beneficial  Outcomes 


20806 


Federal  Register  /  Vol.  58,  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules 


b.  Temporal,  Spatial  and  Transfer  Issues 
i.  The  Time  Path  to  Ecosystem  Recovery 

From  Near-tenn  Reductions  in  Toxic 

Loadings 
li.  The  Geographic  Scope  of  Contamination 

and  of  Benefit-generating  Activities 

Throughout  the  Great  Lakes  Watershed 

Ecosystem 
ill.  Existing  Data  Sources 
c  Baseline  and  Benefits  Attribution  Issues 
d.  Contingent  Valuation  Method  Issues 
I.  Using  CVM  to  Estimate  Use 

(Recreational)  Benefits 
ii.  Using  CVM  to  Measure  Nonuse  Values 

5.  Cost-e^ctiveness  of  the  Proposed 

Guidance  at  Three  Sites 

6.  Future  Analysis 

X.  Regulatory  Flexibility  Act 

XI.  Paperwork  Reduction  Act 

XII.  Judicial  Review  of  Provisions  Not    , 
Amended 

Xni.  Supporting  Documents 

Appendix  to  the  Preamble — Great  Lakes 
Water  Quality  Initiative  Technical  Support 
Document  for  Wildlife  Criteria 

I.  Background 

A.  Description  of  Resource 
1.  General  Statistics 

The  Great  Lakes,  comprising  Lakes 
Superior,  Michigan,  Huron  (including 
Lake  St.  Clair),  &ie,  and  Ontario,  are  an 
important  part  of  the  physical  and 
cultural  heritage  of  North  America. 
From  the  western  tip  of  Lake  Superior 
to  the  eastern  shores  of  Lake  Ontario, 
the  Great  Lakes  span  over  750  miles. 
Termed  freshwater  or  inland  seas  by 
early  explorers  on  the  North  American 
continent,  the  Great  Lakes  provide  water 
for  consumption,  transportation,  power, 
recreation  and  a  host  of  other  uses  by 
aquatic  life,  wildlife  and  humans.  The 
Great  Lakes  are  one  of  the  largest  surface 
systems  of  fresh  water  on  earth, 
containing  roughly  20  percent  of  the 
world's  fresh  water  supply  and  95 
percent  of  the  freshwater  of  the  United 
States.  Only  the  polar  ice  caps  and  Lake 
Baikal  in  Siberia  contain  more  fresh 
water. 

The  Great  Lakes  System  includes  the 
five  Great  Lakes  and  all  streams,  rivers, 
lakes  and  other  bodies  of  water  that  are 
within  the  drainage  basin  of  the  Great 
Lakes,  including  all  coimecting 
channels  (the  Saint  Mary's  River,  Saint 
Clair  River,  Detroit  River,  Niagara  River 
and  the  Saint  Lawrence  River  to  the 
Canadian  Border).  The  Great  Lakes 
System  spans  waters  in  eight  States — 
New  York,  Pennsylvania,  Ohio,  Indiana, 
Illinois,  Michigan,  Wisconsin  and 
Minnesota — and  parts  of  the  Canadian 
Province  of  Ontario.  The  Great  Lakes 
region  is  currently  home  to  more  than 
40  million  people,  including  20  percent 
of  the  United  States  population  and  50 


percent  of  the  Canadian  population. 
Over  23  million  of  these  people  depend 
upon  the  Great  Lakes  for  drinking  water. 

The  Great  Lakes  Basin  Ecosystem — 
the  interacting  components  of  air,  land, 
water  and  Uving  organisms,  including 
humans,  that  live  within  the  Great  Lakes 
drainage  basin — supports  himdreds  of 
species  of  aquatic  life,  wildlife  and 
plants.  Over  4,500  miles  of  coastline,  six 
National  Parks  and  Lakeshores,  six 
National  Forests,  seven  National 
Wildlife  Refuges,  and  dozens  of  State 
parks,  forests,  and  sanctuaries  are  part 
of  this  System. 

Some  of  the  world's  largest 
concentrations  of  industrial  capacity  are 
located  in  the  Great  Lakes  System.  The 
Soo  Locks,  located  between  the  sister 
cities  of  Sault  Ste.  Marie,  Michigan  and 
Ontario,  handle  more  tonnage  of 
commercial  cargo  than  the  Suez  and 
Panama  Canals  combined.  Sixty-four  of 
the  1,000  power  plants  located  within 
the  United  States  are  situated  in  Great 
Lakes  coastal  coimties  and  generate  20 
billion  kilowatt  hours  of  electricity  each 
year.  Approximately  25  percent  and 
seven  percent  of  the  total  agricultural 
production  of  Canada  and  the  United 
States,  respectively,  occurs  within  the 
Great  Lakes  System.  The  Great  Lakes 
System  also  provides  recreational  and 
economic  benefits  from  the  sport 
fisheries,  boating,  campgrounds,  and 
resorts  associated  with  it.  The  Great 
Lakes  System  is  a  unique  natural 
resource  affording  habitat  to  a  vast  array 
of  living  organisms,  and  inestimable 
aesthetic  beauty  for  the  peoples  of  the 
United  States  and  Canada. 

2.  Physical  Characteristics 

The  Great  Lakes  are  divided  into  the 
Upper  Lakes,  Lakes  Superior,  Huron 
and  Michigan,  and  the  Lower  Lakes, 
Lakes  Erie  and  Ontario.  All  of  the  lakes 
except  Lake  Michigan  are  binational, 
that  is,  their  waters  are  shared  by  the 
United  States  and  Canada.  Only  Lake 
Michigan  is  located  entirely  within  the 
United  States. 

In  spite  of  their  large  size  and 
substantial  volume  of  fresh  water,  the 
Great  Lakes  are  sensitive  to  the  effects 
of  a  wide  range  of  pollutants  that  enter 
the  Lakes  through  both  point  and 
nonpoint  sources.  The  sources  of  these 
pollutants  include,  but  are  not  limited 
to,  the  agrictUtural  runoff  of  soils  and 
farm  chemicals  from  rural  lands,  city 
wastes,  industrial  discharges,  and 
leachate  from  disposal  sites.  The  large 
surface  area  of  the  Great  Lakes  also 
exposes  them  to  the  direct  atmospheric 
deposition  of  pollutants  from  rain,  snow 
and  dust  that  settle  onto  the  lakes' 
surfaces. 


Lake  Superior  is  the  largest,  deepest, 
and  coldest  of  the  Great  Lakes,  and  has 
the  longest  retention  time,  the  average 
time  it  takes  for  a  molecule  of  water  to 
exit  the  system,  at  173  years.  It  is  also 
the  most  pristine  of  the  Great  Lakes, 
having  not  experienced  the  vast 
industrial  and  agricultural  usage  of  the 
rest  of  the  Great  Lakes  System.  Lake 
Michigan  is  the  second  largest  lake, 
with  a  retention  time  of  62  years.  The 
Lake  Michigan  basin  is  characterized  by 
sparse  population  in  its  northern 
reaches  and  some  of  the  most  urbanized 
areas  in  the  Great  Lakes  System  along  its 
southern  shores.  Lake  Huron,  with  a 
retention  time  of  21  years,  is  the  third 
largest  of  the  lakes,  and  has  a  mixture 
of  industrial  and  agricultural  areas. 
Two-thirds  of  its  watershed  is  still 
forested. 

Lakes  Erie  and  Ontario  have 
significantly  smaller  retention  times  of 
2.7  and  7.5  years,  respectively,  as 
compared  to  the  Upper  Lakes.  Lake  Erie 
is  the  smallest  and  the  shallowest  of  the 
lakes,  and  is  the  most  susceptible  to  the 
effects  of  urban  and  agricultural 
activities.  The  Lake  Erie  basin  supports 
an  intensive  agricultural  base.  Lake 
Ontario,  the  eastern-most  lake, 
eventually  receives  all  of  the  waters 
from  the  other  lakes.  The  Canadian 
shore  of  Lake  Ontario  is  heavily 
urbanized,  while  the  U.S.  side  is 
characterized  by  a  lower  degree  of 
industrial  activity,  and  moderate 
fanning. 

Outflows  from  the  Great  Lakes  are 
relatively  small  (less  than  one  percent 
per  year)  in  comparison  to  the  total 
voliune  of  water  the  lakes  contain. 
Pollutants  that  enter  the  lakes  through  a 
variety  of  pathways — by  direct 
discharge  or  nonpoint  discharge  into  the 
open  waters  of  the  Great  Lakes,  through 
tributaries,  or  from  atmospheric 
deposition — are  not  readily  flushed 
from  the  Great  Lakes  System  as  in  a 
riverine  system.  They  can  be  made 
relatively  inaccessible  to  living 
organisms  through  volatilization,  burial 
in  the  sediments,  and  degradation. 
Pollutants  re-enter  the  water  column 
through  resuspension  of  bottom 
sediments,  dredging,  storm  events,  or 
volatilization  cycles,  where  they  are 
once  again  accessible  to  living 
organisms.  These  recycling  phenomena 
add  to  the  overall  retention  time  of 
chemicals  within  the  Great  Lakes 
System  (Andre  et  al,  1993;  Beltran, 
1992;  Richardson.  1993;  U.S.  EPA, 
1989).  During  the  periods  that  chemicals 
remain  in  the  lakes,  certain  pollutants 
tend  to  bioaccumulate  in  organisms, 
becoming  concentrated  at  levels  in  the 
organisms  which  greatly  exceed  the 
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ambient  concentrations  in  the  open 
waters  of  the  Great  Lakes. 

3.  History  of  Environmental  Degradation 
Early  settlement  and  related  economic 
activities  drastically  changed  portions  of 
the  Great  Lakes  System.  The  vast  tracts 
of  timber  provided  materials  for  ship 
building,  construction,  fumitiu^  and 
specialty  products.  Paper  making  from 
pulpwooa  developed  later,  with  the 
United  States  and  Canada  leading  the 
world's  production.  Today,  reforestation 
throughout  the  Great  Lakes  System  is  a 
critical  ecosystem  issue. 

Commercial  fishing  began  in  the  Great 
Lakes  about  1820,  and  expanded 
rapidly.  The  largest  harvests  were 
recorded  in  1889  and  1899  at  about  147 
milUon  tons  annually.  However,  by  the 
1880s  preferred  species  were  on  the 
decline,  and  the  overall  value  of  the 
Great  Lakes  fishery  has  declined 
dramatically  due  the  predominance  of 
small,  relatively  low  value  species. 
Over-fishing,  pollution,  stream  and 
shoreline  habitat  destruction,  and  the 
introduction  of  exotic  species  have  all 
contributed  to  the  decUne  of  the  Great 
Lakes  fishery. 

The  rapid,  large  scale  clearing  of  land 
for  agricultural  purposes  caused  deep 
changes  in  the  Great  Lakes  Basin 
Ecosystem.  Soils  stripped  of  vegetation 
washed  away  to  the  Lakes,  clogging 
tributaries  and  deltas,  and  altering  the 
flows  of  waterways  and  changing  flood 
zones.  Synthetic  fertiUzers  and 
chemicals  to  control  pests  were 
increasingly  used  to  enhance 
production.  One  of  the  earliest 
pesticides,  DDT,  was  subsequently 
identified  as  causing  reproductive 
failures  in  some  species  of  birds.  The 
combined  use  of  synthetic  fertilizers, 
existing  sources  of  nutrient-rich  organic 
pollutants  (such  as  untreated  human 
wastes  from  cities),  and  phosphate 
detergents  caused  widespread  algal 
blooms,  resulting  in  eutrophication. 

IndustriaUzation  followed  the 
agrarian  settlement  of  the  Great  Lakes. 
During  this  period,  virtually  untreated 
wastes  were  introduced  into  the  waters 
of  the  System.  The  growing  urbanization 
that  accompanied  the  industrial 
development  of  the  Great  Lakes  System 
added  to  the  overall  degradation  of 
water  quality.  Nuisance  conditions, 
such  as  bacterial  contamination, 
putrescence,  and  floating  debris  in 
rivers  and  nearshore  areas,  were 
increasingly  common.  On  some 
occasions,  these  conditions  caused  fatal 
epidemics  of  waterbome  diseases  such 
as  typhoid. 

With  the  progressive  development  of 
heavy  industry,  many  new  chemical 
substances  were  introduced  into  the 


Great  Lakes  System.  Approximately 
13.000  factories  that  refine  petroleum 
and  manufacture  products  as  plastics, 
chemicals,  paints,  iron,  steel,  cars,  pulp 
and  paper  are  located  within  the  Great 
Lakes  basin,  including  3.800  factories 
that  discharge  waste  water  directly  to 
the  waters  of  the  Great  Lakes  System. 
Most  of  the  remaining  9,000  factories 
discharge  wastes  indirectly  through 
municipal  wastewater  treatment  plants. 
Metals,  organic  compounds  and  other 
substances  used  in  industrial  processes 
have  entered  the  Great  Lakes  System 
and  continue  to  contribute  to  the  overall 
degradation  of  water  qusdity. 

4.  Environmental  Problems  in  the  Great 
Lakes  System 

a.  Nutrients.  In  the  late  1960s, 
growing  public  concern  about  the 
deterioration  of  water  quality  in  the 
Great  Lakes  stimulated  increased 
research  into  the  causes  of 
environmental  degradation.  For 
example,  increased  nutrients  to  the 
lakes  had  dramatically  stimulated  the 
growth  of  green  plants  and  algae. 
Decomposition  of  these  organic 
materials  resulted  in  decreased  levels  of 
dissolved  oxygen  in  bottom  waters.  This 
process,  called  eutrophication,  had 
become  increasingly  common  in 
shallow  bays  throughout  the  Lakes,  and 
Lake  Erie  in  particular.  As  oxygen  levels 
continued  to  drop,  certain  species  of 
insects  and  fish,  such  as  mayflies,  trout 
and  walleyed  pike  were  essentially 
displaced  fi-om  affected  areas  of  the 
Great  Lakes  Basin  Ecosystem.  Pollution 
tolerant  species,  requiring  less  oxygen, 
such  as  sludge  worms  and  carp, 
replaced  the  original  species.  Lake-wide 
changes  in  the  type  of  bottom-dwelling 
organisms  and  fish,  as  well  as  in  species 
of  algae,  were  good  indicators  of  overall 
ojq-gen  depletion  in  the  lakes. 

Environmental  managers  determined 
that  a  lakewide  approach  was  necessary 
to  adequately  control  the  problems 
caused  by  accelerated  eutrophication. 
By  the  late  1960s,  United  States  and 
Canadian  regulatory  agencies  were  in 
agreement  that  limiting  the  loadings  of 
phosphorus  was  the  key  to  controlling 
excessive  algal  growth  and,  therefore, 
chronic  eutrophication.  An  effluent 
limit  of  one  jig/L  of  phosphorus  was 
imposed  on  all  major  (greater  then  1 
million  gallons  per  day)  municipal 
sewage  treatment  facilities  in  the  Great 
Lakes  basin.  Some  States  took 
additional  steps,  such  as  Umiting  the 
phosphorus  content  in  household 
detergents,  to  cut  phosphorus 
discharges  to  the  Great  Lakes.  In  the  late 
1970s,  the  United  States  and  Canadian 
Governments  undertook  the 
development  of  phosphorus  budgets  for 


each  lake  considering  point  source 
loadings  and  nonpoint  source  runoff 
loadings. 

As  a  result  of  all  of  these  efforts,  open 
lake  phosphorus  concentrations  have 
decHned.  To  date,  phosphorus  loadings 
from  municipal  sewage  treatment 
facilities  have  been  reduced  by  an 
estimated  80  to  90  percent.  These 
reductions  have  resulted  in  dramatic 
improvements  in  nearshore  water 
quality  and  measurable  improvements 
in  open  lake  conditions.  For  Lakes 
Huron.  Michigan  and  Superior, 
phosphorus  concentrations  have 
historically  been  near  or  below 
established  targets.  In  Lakes  Erie  and 
Ontario,  phosphorus  concentrations 
were  more  than  twice  the  target  values 
in  the  early  1970s,  but  have  been 
reduced  to  levels  at  or  below  the  targets 
since  the  late  1980s.  At  this  time,  the 
United  States  is  meeting  its  phosphorus 
load  commitments  for  each  lake.  Over 
the  long  term.  ox>'gen  depletion  rates 
have  declined,  with  the  rates  of 
depletion  for  recent  years  among  the 
lowest  reported. 

EPA  and  the  Great  Lakes  States 
recognize  that  existing  efforts  to 
maintain  or  further  reduce  phosphorus 
loadings  must  continue.  The  proposed 
Great  Lakes  Water  Quality  Guidance 
does  not  expressly  address  phosphorus 
loadings  to  the  Great  Lakes,  however, 
because  separate  ongoing  programs  have 
been  established  to  address  this  issue. 

b.  Toxic  Substances.  Toxic 
contamination  of  the  Great  Lakes 
System  has  significantly  impacted  the 
environment  both  in  and  around  the 
lakes,  and  the  health  of  the  aquatic  life, 
wildlife  and  humans  that  depend  upon 
the  lakes  for  food  and  drinking  water. 
Toxic  pollutants,  including  metals  and 
man-made  organic  chemicals,  can  be 
acutely  poisonous  in  relatively  small 
amounts  and  can  be  injurious,  through 
chronic  exposure,  in  minute 
concentrations.  Many  contaminants 
present  in  the  Great  Lakes  System  have 
the  potential  to  increase  the  risk  of 
cancer,  birth  defects,  genetic  mutations 
and  reproductive  impacts  through  long- 
term  exposiue.  Adverse  impacts  on  fish, 
bird,  and  mammal  populations  in  the 
Great  Lakes  associated  with  the  effects 
of  toxic  chemicals  include.  Cancer, 
death,  eggshell  thinning,  population 
declines,  reduced  hatching  success, 
abnormal  behavior  (such  as 
abandonment  of  nests),  infertility,  birth 
defects  (such  as  crossed  beaks  and  club 
feet)  and  illnesses  such  as  chick  edema. 
They  also  include  less  visible  effects  on 
body  chemistry,  including  abnormalities 
in  the  thyroid,  liver  and  endocrine 
systems. 
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Once  introduced  into  the  Great 
Lakes — whether  by  point  sources, 
atmospheric  deposition,  contaminated 
sediments,  ground  water,  or  surface 
runoff — some  toxic  substances  have 
physical,  chemical,  or  biological 
properties  that  make  the  chemicals 
persist  for  extended  periods  in  the 
aquatic  environment  without  degrading 
or  otherwise  disappearing,  and 
bioaccumulate  through  the  food  chain  of 
the  Great  Lakes  System.  While  the 
concentrations  of  these  chemicals  in 
water  may  be  so  low  as  to  be 
undetectable  by  available  analytical 
techniques,  persistence  and 
bioaccumulation  can  increase  the  levels 
cf  these  contaminants  to  toxic 
concentrations.  These  persistent 
b'oaccuraulative  toxic  chemicals  are  of 
particular  importance  to  the  Great  Lakes 
Basin  Ecosystem  due  to  the  long 
retention  Limes  of  the  individual  lakes 
and  the  cyding  of  toxics  from  one 
component  of  the  ecosystem  to  another. 

Several  characteristics  of  the  Great 
Lakes  result  in  their  being  particularly 
susceptible  to  relatively  nondegradable, 
lipophilic  chemicals.  These 
characteristics  include:  (1)  Long 
hydraulic  retention  times  (relatively 
closed  systems);  (2)  lew  biological 
productivity;  (3)  low  suspended  solids 
concentrations;  (4)  great  depth;  and  (5) 
the  presence  of  self-contained  fish  and 
wildlife  populations  dependent  on  the 
Great  Lakes  System  for  their  water  and 
food  supply.  Taken  together,  these 
characteristics  result  in  such  pollutants 
remaining  in  the  system  for  long  periods 
of  time  and  bioacciunulating  in  fish  and 
wildlife  at  concentrations  wnich  are 
orders  of  magnitude  above  ambient 
concentrations  in  the  water  column. 

Physical  transport  is  one  pathway  by 
which  pollutants  are  removed  &t)m  the 
Great  Lakes  Basin  Ecosystem.  Because 
of  the  long  hydraulic  retention  times  of 
the  Great  Lakes,  however,  downstream 
transport  of  pollutants  is  not  a 
significant  pathway  of  removal,  and  as 
discussed  below,  long  retention  times 
are  but  one  of  several  attributes  which 
result  in  recycling  and  prolonged 
recovery  rates  for  the  Great  Lakes.  The 
hydrauhc  residence  times  for  the  Great 
Lakes,  based  on  present  diversion  rates, 
range  from  2.7  years  for  Lake  Erie  to  173 
years  for  Lake  Superior. 

The  main  processes  which  account  for 
loss  of  a  pollutant  from  the  active 
compartments  of  the  lakes  are  burial, 
degradation,  volatiUzation  and 
advection  (or  diffusion)  out  of  the 
watershed.  Of  these  processes,  the 
settling  and  subsequent  burial  of  many 
persistent  particulate-associated 
pollutants  is  behoved  to  be  a  greater 
factor  in  the  removal  of  the  pollutants 


from  the  water  column  in  the  deeper 
Great  Lakes  than  is  advection, 
degradation  and  volatihzation. 
However,  recent  evidence  from  Lake 
Superior  also  strongly  implicates 
volatihzation  as  a  major  pathway  for  the 
removal  from  the  water  column  of  some 
PCB  congeners  (Eisenreich,  1992). 

Hydrophobic  pollutants  preferentially 
sorb  to  biotic  and  abiotic  particles  in  the 
water  column.  Both  types  of  particles 
will  sink  and  transport  pollutants  to  the 
bottom  sediments.  Because  of  their  low 
biological  productivity,  however,  the 
Great  Lakes  are  very  efficient  at  cycling 
nutrients  and  carbon.  Therefore  much,  if 
not  most,  of  the  pollutant  mass 
associated  with  biotic  particles  is  either 
consumed  by  higher  trophic  levels  and 
bioaccumulated  up  the  food  chain,  or  is 
released  back  to  the  water  column  as 
these  particles  are  degraded  by  bacterial 
action.  Pollutants  sorbed  to  abiotic 
particles  may  reach  the  bottom 
sediments,  but  this  is  a  slow  process 
ranging  from  months  to  years  due  to  the 
low  suspended  particulate 
concentrations  and  net  sedimentation 
rates.  Particles  which  do  reach  the 
bottom  sediments  are  subject  to 
resuspension  resulting  from  storm 
events  and  other  disturbances. 

The  affinity  of  many  organic 
pollutants  for  binding  onto  suspended 
particles  is  well  established.  Partition 
coefficients  (KJ  between  particulate  and 
dissolved  phases  for  PCBs  in  Lake 
Superior,  for  example,  range  from 
roughly  from  10*  to  10''  with  a  mean 
about  10*.  For  a  pollutant  with  a 
K<i=10*,  and  a  characteristic  particle 
settling  rate  of  1  m/day,  rough  rate 
calculations  indicate  that  removal  of 
that  pollutant  from  the  water  via  settling 
could  occur  in  1.2  years  in  Lake 
Superior  and  in  less  than  1  year  for  the 
other  Great  Lakes  (Eadie  and  Robbins, 
1987).  Of  course  many  other  factors 
operate  to  control  the  particle-pollutant 
dynamics.  Partition  coefficients  vary 
with  pollutants,  with  the  organic 
content  of  the  suspended  solids,  and 
with  the  concentration  of  the  soUds  in 
the  water  column.  The  particle  settfing 
times  for  the  Great  Lakes  are  far  shorter 
than  the  long  hydraulic  retention  times, 
however,  meaning  that  the  Great  Lakes 
are  effectively  closed  systems  with 
regard  to  physical  transport  of  a 
pollutant  out  of  the  watershed  via  mass 
water  flows  through  the  connecting 
channels  and  St.  Lawxence  River. 

Once  a  particle-associated  pollutant 
reaches  the  lake  floor  it  is  not 
immediately  incorporated  into  the 
sediments.  Rather,  particles  accumulate 
during  the  stratified  season  in  a  benthic 
nepheloid  layer  (BNL)  near  the 
sediment  surface.  This  is  a  feature 


common  to  all  the  Great  Lakes.  Also 
contributing  to  the  composition  of  the 
BNL  are  resuspension  of  surficial 
sediments  and  transport  of  sediments 
from  more  shallow  regions  of  the  lakes. 
Within  the  BNL,  however,  particulate 
organic  matter  is  rapidly  degraded  and 
little  becomes  incorporated  into  the 
sediments.  The  result  is  a  rapid  release 
and  transport  of  pollutants  from  the 
water  column  to  the  sediments.  Studies 
show  a  portion  of  these  pollutants  are 
returned  to  the  water  column  by 
resuspension  during  autumn  mixing  of 
the  water  column  (Baker  and  Eisenreich, 
1989;  Hermanson  et  al.,  1991;  Durham 
and  Ohver,  1983).  Net  residence  time  of 
pollutants  in  the  water  column  of  the 
Great  Lakes  is  therefore  longer  than  the' 
net  time  for  suspended  particles  to  settle 
into  sediment. 

Organic  pollutants  can  eventually 
become  buried  in  the  bottom  sediments. 
Evidence  from  dated  sediment  cores 
taken  from  Lake  Superior,  Lake 
Michigan,  and  Lake  Ontario  indicates 
that  PCBs  began  accumulating 
approximately  in  1930  and  that 
maximum  concentrations  are  now  found 
in  sediments  dated  from  1960  through 
the  mid-1970s  (Hermanson  et  al,  1991). 
In  areas  of  the  Great  Lakes  which 
experience  significant  sediment 
accumulation,  more  recent  sediments 
contain  lower  concentrations  of  PCBs 
than  the  peak,  but  still  greatly  elevated 
over  the  levels  representing  the  1930s. 

Pollutants  in  the  bottom  sediments,  as 
well  as  those  sorbed  to  particulates  in 
the  water  column,  provide  a  reservoir 
for  loadings  to  the  water  column.  As 
dissolved  phase  pollutants  are  removed 
through  processes  such  as  volatilization, 
pollutants  desorb  from  bottom  and 
suspended  sediments  to  maintain  the 
dissolved  phase  concentrations  in  the 
water  column.  Pollutants  in  the 
dissolved  phase  are  readily  available  for 
uptake  by  aquatic  organisms.  Once 
pollutants  are  present  in  aquatic 
organisms  they  can  biomagnify  in  the 
food  chain. 

Recent  research  indicates  that  most  of 
the  PCB  mass  in  Lake  Superior  is 
recycling  between  dissolved  phase 
water  column,  particulate  phase  water 
column,  bottom  sediments  and  back  to 
the  dissolved  phase  in  the  water  column 
(Eisenreich,  1992).  As  the  recycling 
occurs  a  portion  of  the  PCB  mass  is 
bioaccumulated  by  the  food  chain.  This 
recycling,  even  absent  continued  inputs 
from  land  or  air  sources,  provides  an 
internal  loading  source. 

CK'erall,  the  water  column  in  the  Great 
Lakes  initially  responds  rapidly  to 
decreases  in  loadings  of  pollutants,  but 
sediment-water  interactions  extend  the 
overall  response  time  significantly.  For 
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example,  data  from  mass  balance 
studies  and  inventories  in  the  Great 
Lakes  System  indicate  that  there  is  a 
significant  reservoir  of  PCBs  in  the  soils 
and  sediments  that  will  continue  to 
release  PCBs  into  the  environment  at 
significant  rates  for  decades  (Andre  et 
al..  1993;  Beltran,  1992;  Richardson. 
1993;  U.S.  EPA.  1989).  While 
concentrations  of  persistent, 
bioaccumulative  pollutants  may 
eventually  decline,  for  the  Great  Lakes 
the  rate  of  decline  will  occur  much 
slower  than  in  systems  with  lower 
hydraulic  retention  times  or  more 
productive  systems  with  greater 
sedimentation  loading  rates.  Once 
released  to  the  Great  Lakes  Basin 
Ecosystem,  toxic  substances  that  are 
slowly  degrading  and  bioaccumulative 
will  cycle  within  the  system  for 
decades,  exerting  biological  effects  and 
presenting  relatively  high  levels  of  risk 
to  aquatic  life,  wildlife  and  humans 
which  inhabit  the  basin.  An  example  of 
a  pollutant  class  that  is  highly  persistent 
and  bioaccimiulative  is  polychlorinated 
biphenyls  (PCBs),  which  have  estimated 


half  lives  for  biological  degradation  of 
nionths  up  to  several  years,  and  which 
bioaccumulate  in  the  food  chain  to 
levels  1.800,000  times  the  concentration 
in  the  water  column  (Eisenreich  et  al., 
1989;  Ballschmitter  et  al,  1989). 
Continued  or  new  inputs  of  such 
pollutants  serve  to  exacerbate 
impairments  of  beneficial  uses. 

The  rapid  decline  of  PCB 
concentrations  in  lake  trout  from  Lake 
Michigan  during  the  latter  half  of  the 
1970s  reflects  the  relatively  rapid 
response  of  the  water  column  to 
decreases  in  loadings.  Hydraulic 
transport  of  the  pollutant  from  Lake 
Michigan,  with  a  hydraulic  residence 
time  of  62  years,  into  Lake  Huron  has 
httle  effect  on  PCB  concentrations  in  the 
water  and  fish.  Rather,  internal 
responses  and  processes  that  operate  in 
the  Great  Lakes  because  of  their  depth 
and  long  hydrauUc  residence  times 
control  the  pollutant  concentrations  in 
response  to  loadings. 

PCB  concentrations  in  Lake  Michigan 
lake  trout  declined  from  a  maximum  of 
22.9  mg/kg  in  1974  to  5.6  mg/kg  in  1982 


(DeVault,  et  al..  1986;  DeVault,  1993a) 
(Figure  I-l).  The  pattern  of  decUne 
through  1982  is  consistent  with  first 
order  kinetics  calcvdations  (DeVault  et 
al.,  1986).  Beyond  1982,  however,  the 
observed  PCB  concentrations  in  fish 
tissue  collected  in  1984,  1988,  and  1990 
are  significantly  higher  than  levels 
predicted  by  first  order  rate  constants 
calculated  from  the  1974-1982  period 
(DeVault.  1993a).  Thus,  while  PCB 
concentrations  are  still  declining 
through  1990,  the  rate  of  decline  is 
slowing  and  may  be  leveUng  off, 
resulting  in  concentrations  continuing 
well  above  water  quahty  criteria. 
Studies  on  biodegradation  indicate  that 
the  most  highly  chlorinated  (least  toxic) 
forms  of  PCTs  are  degraded  first,  leaving 
the  most  toxic  forms  behind.  Laboratory 
experiments  designed  to  provide 
optimal  conditions  for  microbial  activity 
have  not  been  able  to  achieve  complete 
PCB  dechlorination,  suggesting  that  the 
remaining  forms  of  PCB  may  persist 
indefinitely  (Adler  et  al.,  1993). 
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The  slowing  in  the  rate  of  decline  of 
PCBs  in  fish  tissue  is  also  supported  by 
coho  salmon  data  (De Vault  et  al.,  1988; 
De Vault,  1993b)  (Figure  1-2).  Because 
coho  are  stocked,  and  are  in  the  lake  for 
only  18  months,  they  respond  much 
faster  to  changes  in  water  column 
concentrations  than  lake  trout,  which 
have  an  average  life  span  of  6  years.  PCS 
concentrations  in  coho  salmon  have 
been  relatively  constant  in  all  the  Great 
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Lakes  since  the  mid  1980s,  with  the 
exception  of  a  general  decline  in  Lake 
Ontario  (DeVault  et  al,  1988;  DeVault 
1993b).  A  similar  situation  can  be  seen 
for  PCBs  in  Lake  Superior  lake  trout 
(Figure  1-3). 

Patterns  of  decline  in  DDT 
concentrations  in  Lake  Michigan  lake 
trout  are  shown  in  Figure  1-4.  Data  on 
concentrations  of  DDT  in  coho  sahnon 
across  all  the  lakes  are  shown  in  Figure 


1-5  (DeVault  et  al.,  1986;  DeVault  et  al.. 
1988;  DeVault,  1993a;  DeVault,  1993b). 
The  DDT  levels  in  coho  salmon  are 
below  levels  corresponding  to  10-5 
mortality  risk  in  all  lakes  except  Lake 
Ontario,  For  lake  trout,  the  DDT  level  in 
1990  was  substantially  above  the  level 
corresponding  to  the  10-5  risk  level. 
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These  substances  appear  to  be 
approaching  equilibrium  in  the  Great 
Lakes  System  at  unacceptably  high 
levels  due  to  continuing  loadings  from 
a  variety  of  sources,  such  as:  (1) 
Historically  contaminated  sediments  in 
the  embayments  as  well  as  the  open 
lakes;  (2)  tributary  inputs  resulting  from 


point  sources,  spills  and  direct  runoff 
from  urban  and  rural  areas,  and/or 
resuspension  from  contaminated 
sediments;  and  (3)  atmospheric 
deposition  of  pollutants.  Concentrations 
measured  in  1990  for  PCBs  and 
chlorinated  pesticides  exceed  the  fish 
tissue  concentrations  that  correspond  to 


current  EPA  304(a)  water  quality  criteria 
by  several  orders  of  magnitude  (Table  I- 
1)  (De Vault  1993a).  If  a  new  equilibrium 
is  being  reached  given  current  mass 
loadings,  then  substantial  further 
reductions  in  mass  loadings  to  the  lakes 
will  be  necessary  to  eliminate  fish 
advisories. 


Table  1-1  .—Comparison  of  Recent  Measured  Fish  Tissue  Concentrations  in  Lake  Michigan  Lake  Trout  against 
Calculated  Fish  Tissue  Concentrations  Corresponding  to  Current  EPA  Section  304(a)  Ambient  Water 
Criteria  at  10~'  Risk  Level. 


Substance 

1990  measured  fish  tis- 
sue concentration  (mg/ 
kg)  (mean  and  95%  con- 
fidence interval) 

Calculated  fish  tissue 

concentration  (mg/kg) 

con-esponding  to  304(a) 

criteria 

PCBs  

2.72 
(2.45-2.99) 

1.39 
(1.20-1.58) 

0.44 

(0.36-0.52) 

0.198 

(0.16-0.20) 

0.014 

DDT/DDE  

0.316 

Chlordane 

0  083 

DIeldrin  , 

0.0067 

Source:  DeVault,  etal.,  1986;  DeVautt,  1993a. 


Within  the  Great  Lakes  basin,  an 
ecosystem  approach  to  environmental 
management  has  been  adopted  by  U.S. 
and  (Canadian  agencies  whereby 
physical,  chemical  and  biological 
aspects  of  the  aquatic  system  are 
considered  concurrently,  rather  than  in 
isolation.  This  approach  is  dictated 
largely  due  to  the  closed  nature  of  the 
Great  Lakes  Basin  Ecosystem.  As  noted 
above,  persistent  bioaccumulative 
pollutants  tend  to  remain  within  the 
system  for  long  time  periods,  recycling 
among  various  compartments  (e.g., 
water,  sediment,  biota).  As  a  result,  the 
residence  time  of  the  pollutants  may  be 
several  times  longer  than  life  spans  of 
even  relatively  long-lived  species,  such 
as  lake  trout  and  fish-eating  birds.  This  • 
is  in  contrast  to  other  aquatic  systems 
(e.g.,  small  lakes,  rivers,  or  marine 
coastal  areas)  where  once  the  pollutant 
load  to  the  system  is  stopped  the 
pollutants  are  generally  removed  from 
the  system  relatively  quickly  through 
such  mechanisms  as  hydraulic  transport 
out  of  the  watershed,  dilution  through 
tidal  effects,  or  burial  because  of  high 
productivity  and  high  sedimentation 
rates.  Thus,  in  such  other  aquatic 
systems  pollutants  are  not  present  in  the 
ecosystem  long  enough  to  affect 
successive  generations  of  the  biota  (i.e., 
the  pollutant  is  removed  within  one  life- 
cycle  of  the  top  predators).  Three 
examples  illustrate  the  uniqueness  of 
the  Great  Lakes  Basin  Ecosystem  in  this 
regard:  Lake  trout,  colonial  birds,  and 
buld  eagles. 


In  the  Great  Lakes,  the  lake  trout  is 
the  classic  example  of  a  key  species, 
fundamentally  important  to  the 
naturally-evolved  aquatic  community. 
Lake  trout  are  very  long  lived  (some  live 
longer  than  25  years),  and  while  their 
populations  have  been  devastated  by 
overharvesting  and  the  introduction  of 
the  sea  lamprey,  these  fish  are  also 
being  subjected  to  a  variety  of 
impairments  from  toxic  pollutants. 

Past  evidence  indicates  ambient  levels 
of  PCBs  in  the  Great  Lakes  could  impair 
reproduction  in  lake  trout.  When  nine 
groups  of  lake  trout  fry  were  exposed  for 
six  months  to  concentrations  of  PCB 
and/or  DDE  similar  to  that  in  water  and 
zooplankton  in  Lake  Michigan  in  1975, 
mortalities  in  the  nine  exposed  groups 
were  40.5  percent  to  114  percent  greater 
than  in  the  control  group.  These  data 
suggest  that  if  lake  trout  had  spawned 
successfully  in  Lake  Michigan  in  the 
mid-1970's,  nearly  twice  as  many  of  the 
fry  would  have  died  within  the  first  6 
months  than  if  no  pollutants  were 
present.  However,  more  recent  efforts  to 
estimate  the  extent  to  which  fish  yields 
(i.e.,  harvestable  catches)  are  being 
compromised  by  present  levels  of 
pollutants  in  the  Great  Lakes  System  are 
inconclusive.  Most  biological 
consequences  of  fish  exposure  to 
pollutants  have  been  measured  at  the 
physiological  or  organism  level  rather 
than  the  population  level,  so  it  is 
difficult  to  determine  the  extent  to 
which  current  pollutant  concentrations 
in  the  Great  Lakes  may  be  inhibiting  the 


ability  of  this  species  to  re-establish 
viable,  self-sustaining  populations. 

Several  fish-eating  bird  species  are  at 
greater  risk  from  exposure  to  pollutants 
in  the  Great  Lakes  than  in  other  aquatic 
systems  because  their  foraging  range  is 
entirely  within  the  Great  Lakes  basin  for 
all  or  part  of  each  year.  Species  of  fish- 
eating  birds  known  to  be  affected  by 
pollutants  in  the  Great  Lakes  include 
the  double-crested  cormorant,  black- 
crowned  night  heron,  osprey,  herring 
gull,  common  tern,  Forster's  tern,  and 
bald  eagle.  Colonial  waterbirds  of  the 
Great  Lakes  have  been  shown  to 
bioconcentrate  pollutants  from  tlieir 
food  (i.e.,  fish)  20  to  30  fold. 

The  Forster's  tern,  designated  as 
threatened  or  endangered,  is  sensitive  to 
PCBs,  chlorinated  dioxins  and  furans, 
and  is  limited  to  marshy  embayments 
such  as  Green  Bay,  Saginaw  Bay  and 
Lake  St.  Clair  (all  of  which  are 
experiencing  problems  with 
bioaccumulative  organic  pollutants).  In 
a  comparative  study  of  Forster's  terns 
colonies  on  Green  Bay  (Lake  Michigan) 
and  Lake  Poygan  (a  relatively 
uncontaminated  lake  approximately  50 
miles  from  Green  Bay,  but  still  in  the 
Green  Bay  watershed),  the  Green  Bay 
colonies  were  severely  stressed  by  toxic 
pollutants.  The  median  equivalents  of 
TCDD  (2,3,7,8-tetrachlorodibenzo-p- 
dioxin)  were  almost  11  times  greater  in 
tern  eggs  from  Green  Bay  than  Lake 
Poygan  (2175  versus  201  pg/g);  the 
hatching  success  of  sibling  eggs  was  75 
percent  lower  at  the  Green  Bay  colonies; 
hatchlings  from  laboratory  incubations 
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of  Green  Bay  eggs  weighed 
approximately  20  percent  less  than 
those  from  Lake  Poygan;  and  the  ratio  of 
liver  weight  to  total  weight  was  26 
percent  greater.  Also,  nest  abandonment 
and  egg  disappearance  were  substantial 
at  Green  Bay.  but  not  at  Lake  Poygan. 

The  bald  eagle  is  one  of  the  most 
highly  visible  symbols  of  the  effect  of 
toxic  pollutants  in  the  Great  Lakes 
basin.  The  total  number  of  active  nests 


along  the  Great  Lakes  shoreUne  in 
Wisconsin  and  Michigan  in  1970  was 
only  five,  compared  to  an  estimated 
density  of  one  pair  per  every  8  to  16  km 
of  shoreline  before  European  settlement. 
Between  1961  and  1970,  shoreline  nests 
in  these  states  were  successful  only  10 
percent  of  the  time,  with  an  average 
reproduction  of  only  0.14  fledgling  per 
nest,  compared  to  stable,  inland 
populations  with  50  percent  success 


rates  and  an  average  of  0.7  young  per 
nest.  Declines  of  bald  eagle  populations 
in  the  Great  Lakes  states  were  associated 
with  a  thinning  of  egg  shells  of  at  least 
12  percent.  Furthermore,  significantly 
greater  concentrations  of  PCBs,  DDE, 
and  dieldrin  were  foimd  in  eagle  eggs 
along  the  Great  Lakes  shoreline  between 
1969  and  1986  than  in  eggs  from  inland 
nests  (Table  1-2). 


Table  1-2.— Contaminant  Concentration  (ppm)  in  Bald  Eagle  Eggs  From  Great  Ukes  Shoreline  Nests  and 

From  Inland  Sites 


Nest  site 


L.  Superior 


Wiscoriain 
Inland ... 
L.  Erie: 


Michigan 
Inland . 


Years 


■69-'82 

•86 
■68-'85 

•88 
•76-^85 

'86 
•69-'84 

•86 


PCB 


6.8-80.7 
12.&-14 
3.8-24.6 
2.4-13.0 
15.0-62.0 
8.6-44.0 
1.»-44.0 
2.0-29.0 


ODE 


12.7-39.5 
2.4-9.5 
2.1-5.3 
0.48-2.7 
3.6-26.5 
2.3-10.0 
1.2-14.0 
1.1-16.0 


Oieldrin 


0.42-1.1 
0.18-051 
0.20-0  79 
006-0.09 

0.53-1.7 
0.25-0.69 

0.14-1.6 

008-0.9 


Recent  surveys  have  shovra  a  general 
improvement  in  inland  populations  of 
bald  eagles  in  Michigan,  Wisconsin  and 
Minnesota,  and  some  eagles  have  re- 
established nests  along  tJhe  Lake 
Superior  shore  and  sporadically 
produce  fledged  young.  In  recent  years, 
eagle  populations  have  expanded  along 
the  Canadian  Lake  Erie  shoreline,  with  * 
some  breeding  success,  reflecting  the 
reduced  concentrations  of 
organochlorine  pesticides  in  Lake  Erie 
fish  and  waterfowl.  No  nesting  attempts 
have  been  recorded  along  the  Lake 
Ontario  shoreline,  however.  Nesting 
rates  in  the  Great  Lakes  basin  are  still 
lagging  well  behind  inland  populations. 
This  is  indicative  of  the  continuing 
elevated  concentrations  of  persistent 
bioaccumulative  pollutants  in  tlie  fish 
and  wildlife  on  which  bald  eagles  feed 
in  the  Great  Lakes  basin. 

The  Great  Lakes  States  have  issued 
709  fish  consumption  advisories  that  are 
currently  in  effect  for  waters  within 
their  boundaries,  including  waters  of 
the  Great  Lakes,  Great  Lakes  tributaries, 
and  waters  outside  the  Great  Lakes 
drainage  basin.  Pollutants  for  which 
these  nsh  advisories  exist  include  8  of 
the  28  bioaccumulative  chemicals  of 
concern  identified  in  the  proposed 
Guidance.  If  a  potential  local  health 
threat  exists  due  to  the  consumption  of 
sport-caught  fish,  a  State  may  choose  to 
issue  warnings  or  provide  guidance  on 
the  quantity  and  type  of  contaminated 
fish  which  may  be  consumed.  The  Great 
Lakes  States  in  general  issue  fish 
contaminant  advisories  which  are  based 
on  a  system  incorporating  and  weighing 
such  factors  as  the  type  of  contaminants 


found  in  Great  Lakes  fish  flesh, 
contaminant  levels  in  fish  of  various 
sizes  and  species,  the  typical 
consumption  rates  of  sport-fishers,  an 
evaluation  of  the  human  health  risks 
due  to  potential  impacts.  Fish  advisories 
in  the  Great  Lakes  system  are  discussed 
further  in  section  ILG.ll  below. 

B.  Great  Lakes  Water  Quality  Agreement 

1.  History  of  the  Great  Lakes  Water 
Quality  Agreement 

The  concept  of  an  ecosystem 
approach  to  the  management  of  the 
Great  Lakes  evolved  ft-om  the  better 
understanding  of  how  environmental 
damage  has  resulted  ft-om  human  use  of 
the  natural  resources  of  the  Great  Lakes 
System.  The  research,  monitoring  and 
regulatory  programs  of  the  United  States 
and  Canada  illustrate  the  connections 
between  the  use  of  land,  air  and  water 
resources  and  the  need  to  consider  the 
impact  of  pollutants  on  the  entire  Great 
Lakes  Basin  Ecosystem.  Because  of 
mutual  concerns  about  the  protection 
and  use  of  shared  waters,  the 
governments  of  the  United  States  and 
Canada  have  created  institutions  to 
foster  the  joint  environmental 
management  of  the  Great  Lakes. 

a.  The  Boundary  Waters  Treaty  of 
1909.  In  1905,  the  International 
Waterways  Commission  was  created  to 
advise  the  governments  of  the  United 
States  and  Canada  on  water  levels  and 
flows  in  the  Great  Lakes,  especially  in 
relation  to  the  generation  of  electricity 
by  hydropower.  However,  the 
Commission's  limited  advisory  powers 
proved  inadequate  for  problems  related 


to  pollution  and  environmental 
management.  The  Boundary  Waters 
Treaty,  signed  in  1909,  pjovided  for  the 
creation  of  the  International  Joint 
Commission  (IJC),  with  the  authority  to 
resolve  disputes  over  the  use  of  water 
resources  that  crossed  the  international 
boundary  of  the  two  counu-ies.  Since 
tlien,  most  of  the  IJC's  actions  have  been 
devoted  to  regulating  water  flows, 
carrying  out  studies  requested  by  the 
United  States  and  Canadian 
governments,  and  advising  the 
governments  regarding  pollution-related 
problems. 

Water  pollution  was  one  of  the  first 
problems  referred  to  the  1)C  for  studv  in 
1912.  The  IJC  concluded  in  1919  that 
water  quality  problems  in  the  Great 
Lakes  System  were  of  a  serious  nature 
and  required  further  pollution  control 
on  tlie  part  of  both  countries  to  resolve. 
While  no  new  treaty  agreement  was 
signed,  the  United  States  and  Canada 
each  subsequently  established  water 
pollution  control  programs  covering  a 
range  of  activities.  Additional  studios  in 
the  1940s  led  the  IJC  to  advocate 
establishing  narrative  water  quality 
objectives  for  the  Great  Lakes  and  the 
creation  of  technical  advisory  boards  to 
monitor  Great  Lakes  water  quality. 

During  the  1950s  and  1960s,  problems 
on  the  Great  Lakes  reached  a  critical 
juncture.  In  1964,  the  IJC  began  a  new 
reference  study  on  pollution  in  the 
Lower  Lakes.  The  1970  reference  study 
report  identified  excessive  phosphorus 
loadings  as  the  principal  cause  of 
eutrophication  and  proposed  system- 
wide  efforts  to  reduce  phosphorus 
loadings  from  all  sources.  TTie  IJC  also 
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urged  the  United  States  and  Canadian 
governments  to  establish  uniform 
effluent  limits  for  all  industries  and 
municipal  treatment  systems  in  the 
Great  Lakes  System.  The  conclusions  of 
the  reference  study  prompted  the 
United  States  and  Canada  to  negotiate  a 
new.  comprehensive  agreement  on  the 
environmental  management  of  the  Great 
Lakes  in  the  1972  Great  Lakes  Water 
Quality  Agreement. 

b.  The  1972  Great  Lakes  Water 
Quality  Agreement.  The  Great  Lakes 
Water  Quality  Agreement,  signed  by  the 
United  States  and  Canadian 
Governments  in  1972.  established 
common  water  quality  objectives  for  the 
Great  Lakes  System.  Despite  complex 
jurisdictional  problems,  the  basic 
premise  of  the  1972  Agreement  was  that 
binational  management  of  the  Great 
Lakes  by  the  United  States  and  Canada 
could  effectively  protect  the  Lakes  from 
further  adverse  effects  of  pollution.  The 
1972  Agreement  addressed  overall 
pollution  and  water  deterioration  in  the 
five  lakes,  with  an  emphasis  on 
controlling  excessive  nutrient  loadings. 
Each  country  agreed  to  implement 
pollution  control  actions  within  its  ovra 
statutory  framework  in  order  to  fulfill 
the  requirements  of  the  binational 
agreement.  The  chief  objective  was  the 
reduction  of  phosphorus  levels  to  no 
more  than  1  ppm  in  discharges  from 
large  municipal  sewage  treatment  plants 
into  Lakes  Erie  and  Ontario.  New  limits 
were  also  placed  on  industrial 
discharges.  Other  objectives  of  this 
process  included  the  elimination  of  oil. 
visible  solid  wastes  and  other  nuisance 
conditions.  Both  countries  established 
Great  Lakes  research  programs,  along 
with  programs  for  cooperative  and 
separate  efforts.  The  1972  Agreement 
also  contained  commitments  for  joint 
international  surveillance  and 
monitoring  programs,  coordinated 
through  the  regional  office  of  the  IJC. 
These  programs  focused  on  freshwater 
chemistry  and  reporting  the 
concentrations  of  aunbient  pollutants. 

In  1977,  the  Parties  assessed  the 
progress  in  meeting  the  binational 
objectives,  and  determined  that  total 
discharge  of  nutrients  into  the  Lakes 
had  been  noticeably  reduced.  Man-made 
eutrophication.  bacterial  contamination 
and  the  more  obvious  nuisance 
conditions  in  rivers  and  nearshore 
waters  had  declined.  However,  new 
environmental  problems  involving  toxic 
chemicals  were  identified  through  the 
Great  Lakes  research  programs  and  the 
joint  United  States  and  Canadian 
sur\'eillance  and  monitoring  programs. 
Additionally,  an  Upper  Lakes  study 
concluded  that  phosphorus  objectives 


should  be  set  for  Lakes  Huron.  Michigan 
and  Superior. 

c.  The  1978  Great  Lakes  Water 
QuaLty  Agreement.  In  1978,  the  United 
States  and  Canada  signed  revisions  to 
the  Great  Lakes  Water  Quahty 
Agreement  that  preserved  the  basic 
features  of  the  preceding  1972 
Agreement  while  building  on  its 
achievements.  Like  its  predecessor,  the 
1978  Agreement  called  for  establishing 
common  water  quality  objectives, 
improving  pollution  control  throughout 
the  System,  and  continued  monitoring 
by  the  IJC.  The  Agreement  shifted  the 
focus  frijm  solely  the  control  of 
nutrients  to  include  the  control  of  toxic 
substances,  calling  for  the  virtual 
elimination  of  the  discharge  of 
persistent  toxic  chemicals.  Persistent 
toxic  chemicals  which  bioaccumulate 
can  he  particularly  hazardous  to  aquatic 
life,  wildlife,  and  humans.  To  further 
improve  pollution  control,  the  1978 
Agreement  also  set  target  loadings  for 
phosphorus  in  each  Lake. 

In  recognition  of  the  need  to  develop 
an  integrated  ecological  approach,  and 
in  contrast  to  the  previous  Agreement 
which  called  for  the  protection  of  the 
waters  of  the  Great  Lakes,  the  Parties  to 
the  1978  Agreement  expanded  the  area 
of  focus  to  the  Great  Lakes  Basin 
Ecosystem,  calling  for  the  restoration 
and  maintenance  of  the  chemical, 
physical  and  biological  integrity  of  the 
waters  of  the  Great  Lakes  Basin 
Ecosystem.  The  Great  Lakes  Basin 
Ecosystem  is  defined  as  the  interacting 
components  of  air,  land,  water  and 
living  organisms,  including  humans, 
within  the  drainage  basin  of  the  St. 
Lawrence  River  at  or  upstream  from  the 
point  at  which  this  river  becomes  the 
international  boundary  between  Canada 
and  the  United  States  (Article  I). 

d.  The  1987  Amendments  to  the  Great 
Lakes  Water  Quality  Agreement.  Article 
X  of  the  1978  Great  Lakes  Water  Quality 
Agreement  (GLWQA)  required  the 
United  States  and  Canada  to  conduct  a 
comprehensive  review  of  the  Agreement 
following  each  third  biennial  report  of 
the  IJC.  Following  independent  reviews 
in  1987.  the  United  States  and  Canada 
mutually  agreed  to  initiate  joint 
negotiations  to  revise  the  GLWQA.  The 
negotiations  centered  on  the 
advancements  made  in  science  and 
technology  since  1978.  and  the  need  to 
clarify  the  roles  of  the  two  governments 
and  the  IJC.  The  primary  terms  of  the 
current  GLWQA  are  discussed  in 
section  B. 2.  below. 

2.  Major  Provisions  of  the  Great  Lakes 
Water  Quality  Agreement 

The  goal  of  the  current  Great  Lakes 
Water  QuaUty  Agreement  is  to  restore 


and  maintain  the  chemical,  physical 
and  biological  integrity  of  the  waters  of 
the  Great  Lakes  Basin  Ecosystem.  To 
achieve  this  purpose,  the  United  States 
and  Canada,  as  Parties  to  the 
Agreement,  committed  to  using 
maximum  efforts  to  develop  programs, 
practices  and  technologies  necessary  to 
gain  a  better  understanding  of  the  Great 
Lakes  Basin  Ecosystem,  and  to  eliminate 
or  reduce  to  the  maximum  extent 
practicable  the  discharge  of  pollutants 
into  the  Great  Lakes  System.  Consistent 
with  the  provisions  of  the  GLWQA.  it  is 
the  stated  policy  of  the  Parties  that: 

a.  The  discharge  of  toxic  substances  in 
toxic  amounts  be  prohibited; 

b.  The  discharge  of  persistent  toxic 
substances  be  virtually  eliminated;  and 

c.  Coordinated  planning  processes 
and  management  practices  be  developed 
and  implemented  by  each  jurisdiction  to 
ensure  adequate  control  of  all  sources  of 
pollutants. 

The  GLWQA  contains  both  narrative 
and  numerical  objectives  for  tlie 
protection  of  the  waters  of  the  Great 
Lakes  System.  The  General  Objectives  in 
Article  III  are  narrative  statements 
consistent  with  those  in  effect  in  all 
States,  which  provide  that  the  waters  of 
the  Great  Lakes  System  should  be  free 
from  substances  that,  for  example, 
interfere  with  beneficial  uses,  or 
produce  conditions  that  are  toxic  or 
harmful  to  human,  animal  or  aquatic 
life. 

Article  IV.  Annex  I  contains  narrative 
and  numerical  pollutant  specific 
objectives  that  represent  the  minimum 
levels  of  water  quality  desired  in  the 
waters  of  the  Great  Lakes  System.  They 
are  not  intended  to  preclude  the 
establishment  of  more  stringent 
requirements  on  the  part  of  either  the 
Parties  to  the  Agreement,  or  the  States 
or  Provinces,  and  are  regarded  as 
interim  objectives  which  the  Parties 
intend  will  be  revised  and 
supplemented  over  time.  In  areas  where 
the  General  or  Specific  Objectives  of  the 
Agreement  are  not  being  met  due  to 
human  activity,  the  United  States  and 
Canada  agreed  to  identify  and  work 
toward  the  elimination  of  Areas  of 
Concern.  Critical  Pollutants,  and  Point 
Source  Impact  Zones  pursuant  to  Annex 
2. 

Article  V  sets  forth  provisions  for 
water  quality  standards,  other  regulatory 
requirements  and  research.  Water 
quality  standards  and  other  regulatory 
requirements  of  the  two  governments 
are  to  be  consistent  with  the 
achievement  of  the  General  and  Specific 
Objectives.  The  United  States  and 
Canada  also  agreed  to  use  their  best 
efforts  to  ensure  that  water  quality 
standards  and  other  regulatory 
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requirements  of  the  State  and  Provincial 
Governments  are  similarly  consistent 
with  the  achievement  of  these 
Objectives  and  to  establish  research 
priorities  for  the  Great  Lakes  in 
accordance  with  Annex  17. 

Article  VI  provides  that  the  United 
States  and  Canada,  in  cooperation  with 
State  and  Provincial  Governments,  will 
continue  to  develop  and  implement 
programs  and  other  measures  to  fulfill 
the  purpose  and  objectives  of  the 
Agreement.  Seventeen  problem  areas  are 
specifically  identified,  including 
pollution  fix)m  municipal  and  industrial 
sources,  eutrophication.  shipping  and 
dredging  activities,  airborne  toxics  and 
remediation  activities. 

Article  VII  outlines  the  powers, 
responsibilities,  and  functions  of  the 
IJC.  Article  Vm  provides  for  the 
establishment  of  the  Great  Lakes  Water 
Quality  Board  and  Science  Advisory 
Board  to  help  the  IJC  perform  its 
functions  under  the  Agreement.  Articles 
IX  through  XV  outline  further  roles  and 
lesponsibilities  for  the  IJC,  United  States 
end  Canadian  Governments,  and  State 
and  Provincial  Governments. 

Seventeen  Annexes  to  the  Agreement 
contain  additional  provisions  adopted 
by  the  United  States  and  Canada.  Annex 
1  provides  specific  numerical  and 
narrative  objectives  for  identified 
chemical,  physical,  microbiological  and 
radiological  conditions.  These 
Objectives  to  protect  the  recognized 
most  sensitive  use  in  all  waters  of  the 
Great  Lakes  were  based  on  information 
available  at  the  time  of  adoption  on 
cause-effect  relationships  between 
pollutants  and  receptors.  Additional, 
specific  ecosystem  objectives  and 
indicators  were  adopted  for  Lake 
Superior.  Ecosystem  objectives  and 
indicatois  will  also  be  developed  in  the 
future  for  Lakes  Erie.  Huron,  Michigan 
and  Ontario.  Annex  2  provides  for  the 
development  and  implementation  of 
Remedial  Action  Plans  (ElAPs)  and 
Lakewide  Management  Plans  (i^aMPs)  to 
address  pollution  problems  associated 
with  14  identified  use  impairments  in 
nearshore  and  open  lake  waters.  The 
development  of  RAPs  and  LaMPs 
pursuant  to  this  Annex  is  discussed 
further  in  sections  r.G.3.  and  rG.4.  of 
the  preamble  below.  The  provisions  of 
Annex  3  seek  to  minimize 
eutrophication  problems  and  prevent 
degradation  with  regard  to  phosphorus 
in  the  boundary  waters  of  the  Great 
Lakes  System  by  setting  phosphorus 
load  reduction  targets.  The  achievement 
of  these  load  reduction  targets  was 
discussed  in  section  LA.4.a.  above.  The 
remaining  Annexes  address  a  wide 
range  of  issues  including  discharges  of 
pollutants  from  vessels;  pollution  from 


shipping  sources;  dredging;  discharges 
from  onshore  and  offshore  facilities; 
joint  contingency  planning;  hazardous 
polluting  substances;  surveillance  and 
monitoring;  persistent  toxic  substances; 
pollution  from  non-point  sources; 
contaminated  sediment;  airborne  toxic 
substances;  pollution  from 
contaminated  groimdwater  and 
research  and  development  activities. 

The  United  States  and  Canada  meet 
twice  each  year  to  discuss  the  state  of 
the  Lakes  and  report  to  the  public 
regularly  on  the  progress  of  their  Great 
Lakes  cleanup  efforts.  Ptirsuant  to  the 
Agreement,  the  governments  complete 
technical  and  progress  reports  by 
specified  schedules  and  submit  them  to 
the  IJC  for  evaluation  and  comment. 

3.  Implementation  of  the  Great  Lakes 
Water  Quality  Agreement 

a.  The  International  Joint 
Commission.  The  International  Joint 
Commission  (IJC)  was  established  by  the 
Boundary  Water?  Treaty  of  1909.  and  is 
composed  of  six  Commissioners,  three 
each  appointed  by  the  Prime  Minister  of 
Canada  and  the  President  of  the  United 
States.  The  IJC  does  not  function  as  a 
separate  national  delegation,  but  as  a 
single  body  seeking  common  solutions 
to  the  joint  interests  of  the  two 
countries.  All  Commissioners  are 
expected  to  act  independently  of  their 
respective  national  concerns. 

The  IJC  has  three  primary 
responsibilities  for  the  Great  Lakes 
outlined  under  the  original  19C9  Treaty: 
The  limited  authority  to  approve 
applications  for  the  use,  obstruction  or 
diversion  of  boundary  waters  on  either 
side  of  the  border  that  would  affect  the 
natural  level  or  flow  of  either  side;  to 
conduct  studies  of  specific  proMems 
under  request  from  die  United  States 
and  Canadian  Governments;  and  to 
arbitrate  specific  disputes  which  may 
arise  between  the  two  governments  in 
relation  to  boundary  waters.  Upon 
approval  of  both  Parties,  any  matters  of 
difference  may  be  referred  to  the  IJC  for 
a  final  decision. 

In  addition  to  these  specific  powers 
proscribed  to  the  IJC  under  the  1909 
Treaty,  the  ^C  monitors  progress  in 
achieving  the  goals  of  the  Groat  Lakes 
Water  Quality  Agreement.  Two  standing 
advisory  boards,  the  Water  Quality 
Board  and  the  Science  Advisory  Board, 
assist  in  collecting,  analyzing  and 
distributing  data,  and  coordinaung  the 
implementation  of  approved  actions 
between  the  cooperating  governmental 
agencies. 

The  Water  Quality  Board  is  the 
principal  advisor  to  the  IJC  and  consists 
mainly  of  senior  staff  from  die  Federal, 
State  and  Provincial  control  agencies 


selected  equally  from  both  countries. 
The  Water  Quality  Board  is  responsible 
for  promoting  the  coordination  of  Grea» 
Lakes  programs  among  the  different 
levels  of  government  and  advising  the 
Commissioners  on  major  issues.  The 
Science  Advisory  Board  consists 
primarily  of  government  and  academic 
experts  who  advise  the  Water  Quality 
Board  and  the  IJC  on  scientific  findings 
and  research  needs.  Both  have  special 
committees,  task  forces  and  work  groups 
to  address  specific  issues. 

b.  Provisions  for  Consultation  and 
Feview.  Under  Article  IV  and  Annex  I. 
the  Parties  committed  to  the 
development  of  Specific  Objectives 
designed  to  protect  the  most  sensitive 
.  use  in  the  Great  Lakes  waters.  These 
standards,  referred  to  as  "Specific 
Objectives"  under  the  Agreement,  were 
intended'by  the  United  States  and 
Canada  to  represent  "the  minimum 
levels  of  water  quality  desired  in  the 
boundary  waters  of  the  Great  Lakes 
System."  A  number  of  Specific 
Objectives  have  been  developed  jointly 
by  the  United  States  and  Canada, 
including  narrative  and  numeric  criteria 
for  persistent  toxic  substances,  non- 
persistent  toxic  substances,  and  oUier 
conventional  pollutants.  The 
Agreement,  however,  recognizes  that 
consistent  with  the  policy  of  virtual 
elimination  of  persistent  toxic 
pollutants  set  forth  in  the  Agreement, 
these  Specific  Objectives  should  be 
recognized  only  as  "interim  measures." 

The  Agreement  requires  the  Parties, 
along  with  State  and  Provincial 
governments,  to  consult  and.  as 
necessary,  establish  additional  Specific 
Objectives  under  Annex  1  or  modify 
existing  ones.  Article  X  of  the  GLWQA 
provides  for  the  modification  of  existing 
Objectives  and  the  adoption  of  new 
Objectives,  the  modification  or 
improvement  of  programs  and  joint 
measures,  and  the  amendment  of  the 
Agreement  or  any  of  its  Annexes. 
Article  X  also  requires  the  Parties  to 
conduct  a  comprehensive  review  of  the 
operation  and  effectiveness  of  the 
Agreement  and  to  evaluate  progress  in 
achieving  its  goals. 

c.  Status  ofNegotiations  With  Canada 
on  Revising  the  Specific  Objectives.  The 
United  States/Canada  Binational 
Operations  Committee  (BOC)  is 
currently  responsible  for  developing 
modifications  to  the  Objectives  in 
Annex  1.  The  United  States  and  Canada, 
through  the  BOC,  have  agreed  to  pursue 
common  water  quality  criteria, 
methodologies  and  implementation 
procedures  for  the  waters  of  the  Great 
Lakes  System.  EPA  intends  to  submit 
the  numeric  criteria,  methodologies,  and 
implementation  procedures  contained 
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in  the  proposed  Guidance  as  the  basis 
for  the  United  States'  proposal  to 
modify  the  GLWQA  pursuant  to  Article 
X. 

C.  Governors'  Toxics  Agreement 

In  1986.  the  Governors  of  the  eight 
Great  Lakes  States  signed  the  Great 
Lakes  Toxic  Substances  Control 
Agreement  (Governors'  Agreement), 
pledging  the  States'  cooperation  in 
studying,  managing  and  monitoring  the 
Great  Lakes  as  an  integrated  ecosystem. 
The  purpose  of  the  Agreement  is  to 
estabhsh  a  framework  for  coordinated 
regional  action  in  controlling  toxic 
substances  entering  the  Great  Lakes 
System;  to  further  the  understanding 
and  control  of  toxic  contaminants;  and 
to  develop  common  goals,  management 
practices  and  control  strategies  for 
toxics  to  ensure  a  cleaner  and  healthier 
Great  Lakes  Basin  Ecosystem. 

The  Governors'  Agreement  identified 
six  principles  to  guide  State  actions  to 
address  pollution  in  the  Great  Lakes. 
First,  the  Governors  agreed  to  manage 
the  water  resources  of  the  Great  Lakes 
based  on  a  recognition  of  the  economic 
and  environmental  importance  of  this 
natural  resource.  Second,  the  Governors 
committed  to  managing  the  Great  Lakes 
as  an  integrated  ecosystem,  recognizing 
that  the  water  resources  of  the 
ecosystem  transcend  political 
boundaries.  Third,  the  signatory  States 
concurred  that  the  problem  of  persistent 
toxic  substances  constitutes  the 
foremost  environmental  issue 
confronting  the  Great  Lakes.  Fourth,  the 
Governors  committed  to  continue 
reducing  toxics  in  the  Great  Lakes 
System  to  the  maximum  extent  possible 
consistent  with  the  Federal  Clean  Water 
Act  goal  of  prohibiting  the  discharge  of 
toxic  pollutants  in  toxic  amounts  as 
well  as  the  Great  Lakes  Water  Quality 
Agreement's  goal  of  virtual  ehmination 
of  the  discharge  of  all  persistent  toxic 
substances.  Fifth,  the  States  committed 
to  cooperating  among  themselves  and 
writh  local  and  State  agencies,  regional 
groups,  the  Federal  government,  the  IJC 
and  the  public  in  the  study,  monitoring 
and  management  of  the  Great  Lakes. 
Finally,  the  States  agreed  to  work 
cooperatively  to  improve  the  region's 
information  retrieval  and  technical 
analysis  capabilities,  recognizing  that 
compatible  data  bases  are  key  to  the 
development  of  effective  regulations 
and  the  control  of  toxic  substances  in 
the  Great  Lakes  System. 

The  States  also  agreed  that 
maintaining  the  water  quality  of  the 
Great  Lakes  and  stimulating  economic 
growth  are  complementary  goals.  By 
maintaining  and  improving  the  quality 
of  Great  Lakes  waters,  the  States 


indicated  that  they  would  sustain  water 
supply  systems  and  commercial, 
manufacturing  and  recreation 
industries,  while  creating  new  economic 
development  opportunities.  Therefore, 
the  signatory  States  agreed  to  maintain 
a  high  standard  of  water  quality  when 
establishing  regulatory  standards,  and  to 
allow  new  or  increased  discharges  that 
have  the  potential  to  lower  water  quality 
only  when  no  prudent  or  feasible 
alternative  to  such  discharge  exists. 

The  signatory  parties  also  agreed  that 
the  permitting  process  is  the  best  means 
now  available  to  regulatory  agencies  and 
dischargers  to  control  the  releases  of 
toxic  substances  into  the  Great  Lakes 
System  and  that  discharges,  emissions 
or  releases  of  toxic  substances  will  be 
controlled  by  a  regulatory  permit 
process  in  order  to  reduce  or  eliminate 
the  negative  effects  of  toxics  on  human 
health  and  the  environment. 

To  implement  the  goals  of  the 
Governors'  Agreement,  the  signatory 
States  directed  their  environmental 
administrators  to  jointly  develop  an 
agreement  for  coordinating  the  control 
of  toxic  releases  and  achieving  greater 
imiformity  of  regulations  governing 
such  releases  within  the  Great  Lakes 
System.  This  coordinated  effort  between 
the  Great  Lakes  States  contributed  to  the 
development  of  the  Great  Lakes  Water 
Quality  Initiative. 

Finally,  the  Governors  of  the  signatory 
States  committed  to  coordinate  the 
implementation  of  this  agreement  and  to 
review  the  progress  made  towards  its 
implementation  on  an  annual  basis.  As 
part  of  its  role  in  implementing  this 
agreement,  each  jurisdiction  agreed  to 
develop  a  management  plan  appropriate 
to  its  own  political  and  regulatory 
system.  The  environmental 
administrators  of  each  State  review 
these  plans  annually. 

D.  Great  Lakes  Water  Quality  Initiative 

1.  Formation  of  Great  Lakes  Water 
Quality  Initiative 

In  June  1989.  EPA's  Region  V  initiated 
the  effort  known  as  the  Great  Lakes 
Water  Quality  Initiative.  This  effort  was 
intended  to  provide  a  forum  for  State 
and  EPA  development  of  uniform  water 
quality  criteria  and  implementing 
procedures  for  the  Great  Lakes  basin. 
The  participants  planned  to  use  the 
results  of  this  effort  as  a  basis  for 
revising  State  water  quality  standards 
during  the  next  triennial  review  period 
required  by  section  303(c)  of  the  CWA 
and  to  negotiate  revised  Specific 
Objectives  and  related  protocols  with 
Canada  under  the  GLWQA. 

Three  committees  were  formed  under 
the  GLWQI.  A  Steering  Committee, 


consisting  of  directors  of  water 
programs  from  EPA's  national  and 
regional  offices  and  the  Great  Lakes 
States'  environmental  agencies  (as  co- 
regulators  of  CWA  water  quality 
programs),  discussed  poUcy,  scientific, 
and  technical  issues  and  directed  the 
work  of  the  Technical  Work  Group.  The 
Technical  Work  Group  (consisting  of 
technical  staff  from  the  Great  Lakes 
States'  environmental  agencies,  EPA, 
the  U.S.  Fish  and  Wildlife  Service  and 
the  U.S.  National  Park  Service)  prepared 
proposals  for  submission  to  the  Steering 
Committee.  The  Public  Participation 
Group  (consisting  of  representatives 
from  environmental  groups, 
municipalities,  industry,  and  academia) 
observed  the  deliberations  of  the  other 
two  groups,  advised  them  of  the  public's 
concerns,  and  kept  its  various 
constituencies  apprised  of  GLWQI 
activities. 

Of  particular  concern  to  the  Steering 
Committee  were  those  pollutants  which 
persist  throughout  the  Great  Lakes 
ecosystem  and  have  a  propensity  to 
bioaccuraulate  in  the  food  chain, 
thereby  exhibiting  or  having  the 
potential  to  exhibit  systemwide  impacts. 
As  discussed  in  section  I.A.  of  this 
preamble  above,  although  levels  of 
certain  pollutants  with  systemwide 
impacts  have  significantly  declined  in 
recent  years,  the  rate  of  decline  has 
diminished.  Fish  tissue  concentrations 
of  these  pollutants  have  leveled  off  in 
some  cases,  and  may  be  approaching 
equilibrium  at  concentrations  well 
above  levels  of  concern  as  defined  by 
water  quality  criteria  calculations. 
Projections  indicate  that  given  the 
current  rate  of  pollutant  loadings  to  the 
Great  Lakes  System  it  will  take  many 
years  for  fish  tissue  concentrations  of 
these  highly  bioaccumulative  pollutants 
to  reach  concentrations  which  allow 
unrestricted  consumption  of  Great  Lakes 
fish.  State  and  EPA  scientists  believe 
that  this  is  the  result  of  the  unique 
properties  of  the  Great  Lakes  ecosystem. 

The  Steering  Committee  beheved  that 
further  reductions  in  loadings  of  such 
pollutants  from  all  sources  should  be 
pursued.  Furthermore,  the  Steering 
Committee  was  concerned  that  action  be 
taken  to  ensure  that  problems  would  not 
develop  in  the  future  with  pollutants 
which  show  a  propensity  to 
bioaccumulate  and  persist  in  the  Great 
Lakes  ecosystem,  thereby  potentially 
causing  impairment  of  beneficial  uses. 
Therefore,  the  Steering  Committee 
initiated  action  by  EPA  and  State  staff 
on  the  Technical  Work  Group  to  define 
the  persistent  and  bioaccumulative 
pollutants  that  warrant  additional 
controls,  and  to  develop  proposed 


Federal  Register  /  Vol.  58.  No.  72  /  Friday.  April  16.  1993  /  Proposed  Rules 


additional  control  approaches  for  those 
pollutants. 

To  define  the  pollutants  that  warrant 
additional  controls,  the  Technical  Work 
Group  considered  two  factors  for 
ranking  and  selection  purposes: 
Persistence  and  bioaccumulation. 
— The  persistence  of  a  pollutant  was 
recognized  as  an  important  factor  for 
the  reasons  discussed  in  section  I.A  of 
this  preamble.  The  Technical  Work 
Group  believed,  however,  that 
research  to  date  does  not  suggest  a 
scientific  approach  that  would  allow 
a  systematic  ranking  of  pollutants  in 
terms  of  their  persistence  in  the  Great 
Lakes  system.  Persistence  depends  on 
the  cumulative  effiact  of  several  fate 
and  effect  processes,  such  as 
volatility,  anaerobic  degradation, 
hydrolysis,  and  photolysis.  The 
Technical  Work  Group  believed  that 
systematic  data  were  generally  not 
available  for  these  individual 
processes  as  they  function  in  the 
Great  Lakes  system.  In  addition,  the 
Technical  Work  Group  believed  that 
data  are  not  systematically  available 
concerning  the  cumulative  effect  of 
individual  fate  and  effect  processes  on 
specific  pollutants  in  the  Great  Lakes 
ecosystem  under  field  conditions,  or 
under  laboratory  conditions  which 
have  been  field  correlated  and 
verified. 
— Bioacctunulation  was  recognized  as 
an  important  factor  because  of  its 
ability  to  magnify  the  expostire  of 
humans  and  wildlife  to  toxic 
pollutants.  As  discussed  further  in 
sections  n.G  and  IV  of  this  preamble, 
methods  and  data  exist  to  allow 
calculation  of  bioaccimiulation  factors 
(BAFs)  for  the  138  pollutants  of  initial 
focus  in  the  Great  Lakes  Water 
Quality  loitiative.  The  methodology 
for  developing  BAFs  provide  for  use 
of  data  collected  under  field 
conditions  or  data  collected  under 
laboratory  conditions  which  have 
been  field  correlated  and  verified. 
BAFs  measure  the  uptake  and 
retention  of  substances  by  organisms 
ft-om  the  water  and  the  food  chain, 
and  are  expressed  as  the  ratio  of  a 
substance's  concentration  in  tissue  of 
aquatic  organisms  to  its  concentration 
in  ambient  water. 

The  Technical  Work  Group  proposed 
utilizing  a  bioaccumulation  factor 
methodology  which  incorporates 
metabolism  and  other  physicochemical 
properties  as  a  mechanism  by  which  to 
identify  those  pollutants  which  warrant 
additional  controls.  The  Steerir;g 
Committee  agreed,  and  selected  a 
bioaccumulation  factor  (BAF)  of  1000  as 
an  indicator  of  a  pollutant's  ability  to  be 
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highly  bioaccumulative,  and  proposed 
designating  such  pollutants  as 
bioaccumulative  chemicals  of  concern 
(BCCs).  The  selection  of  the  BAF  level 
of  1000  is  discussed  further  in  section 
n.G  below.  Pollutants  with  a  BAF 
greater  than  1000  were  believed  by  the 
Steering  Committee  to  have  a  high 
potential  to  be  foimd  throughout  the 
food  chain  of  the  Great  Lakes  ecosystem 
and  therefore  to  have  the  potential  to 
cause  a  significant  risk  to  the  health  of 
aquatic  life,  wildfife  and  humans  which 
inhabit  the  Great  Lakes  Basin.  The 
Steering  Committee  recognized  that 
metabolism,  molecular  size  and  other 
physicochemical  properties  might  effect 
bioaccumulation.  Therefore,  the  BAF 
methodology  being  proposed  in 
appendix  F  of  part  132  includes 
provisions  for  States  and  Tribes  to 
consider  these  properties  in  develoninfl 
BAFs.  ^    '^ 

EPA  and  the  Technical  Work  Group 
recognize  that  using  bioaccumulation 
alone  as  a  ranking  and  selection  factor 
is  more  conservative  than  considering 
both  persistence  and  bioaccumulation 
together,  since  there  may  be  highly 
bioaccumulative  pollutants  that  do  not 
persist  long  in  the  Great  Lakes  Basin 
Ecosystem.  The  proposal  to  establish 
additional  controls  on  chemicals  with  a 
BAF  over  1000  ensures  tiiat  all 
pollutants  with  both  properties, 
persistence  and  bioaccumulation,  will 
be  controlled. 

EPA  believes  the  selection  of  BCCs  for 
special  attention  in  the  Guidance  is  in 
conformance  with  the  Great  Lakes  Water 
Quality  Agreement,  which  calls  for  a 
focus  on  persistent  toxic  pollutants. 
Article  II  of  the  Agreement  states  that  it 
is  the  policy  of  the  parties  to  the 
Agreement  that  the  discharge  of  any  or 
all  persistent  toxic  substances  be 
virtually  eliminated,  where  persistent 
toxic  substances  are  defined  in  Annex 
12  of  the  Agreement  as  any  toxic 
substance  with  a  half-life  in  water  of 
greater  than  eight  weeks.  As  discussed 
above,  the  Technical  Work  Group  was 
unable  to  develop  systematic 
quantitative  information,  including 
overall  half  lives,  on  persistence  in  the 
Great  Lakes  Basin  Ecosystem. 
Nevertheless,  in  the  professional 
judgment  of  EPA  scientists,  the  BCCs 
identified  in  Part  A  of  Table  6  of  the 
proposed  Guidance  are  relatively 
persistent  in  aquatic  organisms  and 
highly  bioaccumulative.  Therefore,  they 
would  most  likely  qualify  as  persistent 
toxic  substances  under  the  Agreement. 

EPA  invites  comment  on  the  approach 
described  above  for  selecting  pollutants 
for  special  attention  in  the  Great  Lakes 
System.  In  particular,  EPA  would  like 
comments  on  the  use  of 


bioaccumulation  factors  as  the  sole 
quantitative  factor  to  evaluate  pollutants 
for  special  attention;  comments  on 
whether  data  concerning  odaer  factors 
that  reflect  persistence  as  well  as,  or 
instead  of,  bioaccumulation  should  be 
used  to  select  pollutants;  and  if  so,  any 
supporting  data  concerning  overall 
actual  or  estimated  persistence  in  the 
Great  Lakes  Basin  Ecosystem,  and 
comments  on  what  overall  half  Ufe 
should  be  used  to  select  pollutants. 
Furthermore,  EPA  would  be  interested 
in  any  data  showing  that  a  specific  BCC 
does  not  persist  in  the  Great  Lakes  Basin 
Ecosystem  for  at  least  the  8-week  half 
life  specified  in  the  Great  Lakes  Water 
Quality  Agreement,  as  measured  by  a 
suitable  method  of  estimating  overall 
half  fives.  EPA  invites  comment  on 
whether  such  data  should  be  used  as  the 
basis  for  a  possible  exclusion  of  short- 
lived pollutants  bom  the  definition  of 
BCC. 

The  Steering  Committee  judged  that 
every  reasonable  effort  shouldbe  made 
to  reduce  loadings  of  all  BCCs.  For 
example,  the  Steering  Committee 
believed  mixing  zones  should  be 
efiminated  far  BCCs  as  a  way  to  reduce 
mass  loadings  to  the  Great  Lakes.  In 
particular,  the  Steering  Committee  was 
concerned  that  mixing  zones  on  large 
tributaries  not  be  used  to  allow 
significant  mass  loadings  of  BCCs  to  the 
Lakes. 

The  Steering  Committee  believed  that 
new  loadings  of  pollutants  with  a  high 
potential  to  bioaccumulate  should  be 
severely  restricted.  Pollution  prevention 
approaches,  which  eliminate  the 
generation  of  pollutants  at  the  source 
are  inherently  less  costly  than  removing 
pollutants  once  they  have  entered  the 
environment.  Accordingly,  the  Steering 
Committee  endorsed  more  stringent 
antidegradation  procedures  for 
pollutants  with  a  high  potential  to 
bioaccumulate.  In  addition,  since  many 
of  these  pollutants  are  problematic  even 
when  discharged  below  the  level  of 
detection,  due  to  their  bioaccumulation 
in  the  food  chain  to  unsafe  levels,  the 
Steering  Committee  believed 
dischargers  of  these  pollutants  should 
conduct  minimization  programs  to 
eliminate  the  internal  sources  of  these 
pollutants.  Furthennore,  the  Steering 
Committee  reasoned  that 
bioaccumulative  chemicals  are  those  for 
which  surface  water  pathways  are  likely 
to  be  major  contributors  to  total  human 
exposure,  and  therefore  the  non-cancer 
human  health  criteria  should  be 
adjusted  through  use  of  a  relative  source 
contribution  (RSC)  factor  of  80  percent. 

EPA  is  including  the  Steering 
Committee's  special  regulatory 
provisions  for  mixing  zones, 
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antidegradation,  minimization 
programs,  and  human  health  criteria 
development  for  BCCs  in  the  proposed 
Guidance.  The  special  regulatory 
provisions  include  portions  of  the 
human  health  criteria  development 
methodologies  in  appendix  C,  the 
antidegradation  policy  in  appendix  E, 
and  procedure  3  (total  maximum  daily 
loads)  and  procedure  8  (VVQBELs  below 
the  levels  of  detection)  in  appendix  F. 
Discussions  of  these  provisions  are 
provided  in  sections  V,  VII,  VIII.E,  and 
Vin.H  of  this  preamble.  EPA  believes 
that  the  special  requirements  developed 
by  the  Steering  Committee  are  a 
reasonable  approach,  although  not 
necessarily  the  only  reasonable 
approach  to  address  the  issue  of 
persistent  bioaccumulative  pollutants  in 
the  Great  Lakes  System,  for  the 
following  reasons: 

— Persistence  of  toxic  pollutants  is  a 
major  concern  in  an  aquatic  system 
like  the  Great  Lakes,  for  the  reasons 
discussed  in  section  I.A  above.  It  is 
especially  problematic  for  chemicals 
that  are  highly  bioaccumulative, 
because  the  most  important  exposure 
pathway  for  humans  and  wildlife  in 
the  Great  Leikes  System  is 
consumption  of  fish  and  other  aquatic 
organisms.  Persistent  bioaccumulative 
chemicals  will  result  in  high 
exposures  to  humans  and  wildlife  for 
a  long  time  to  come. 

— The  proposed  human  health  and 
wildlife  criteria  may  not  be 
sufficiently  protective  for  persistent 
bioaccumulative  chemicals.  The 
proposed  criteria  are  derived  using 
available  data  and  assumptions 
regarding  data  gaps.  Despite  the 
inherently  conservative  nature  of  the 
assumptions  used  when  data  gaps 
occur,  it  is  possible  that  in  some  cases 
the  criteria  may  not  be  sufficiently 
stringent.  Considering  the 
conservative  elements  of  the  criteria 
development  methodologies,  the  ri^k 
of  criteria  not  being  sufficiently 
stringent  is  acceptable  with  respect  to 
pollutants  that  are  not  persistent  in 
the  environment,  since  the  resulting 
unacceptable  impacts  will  be 
relatively  temporary  in  duration.  For 
persistent  bioaccumulative  pollutants, 
however,  the  risk  may  not  be 
acceptable  in  the  Great  Lakes  Basin 
Ecosystem  where  recycling  of 
pollutants  in  a  relatively  closed 
system  may  result  in  unacceptable 
impacts  that  are  long  term  in 
duration,  and  make  future  cleanup 
actions  more  difficult,  costly,  and 
time  consuming.  Accordingly, 
additional  controls  intended  to 
prevent  concentrations  of  persistent 


bioaccumulative  pollutants  from 
increasing  to  the  level  of  criteria 
concentrations  in  Great  Lakes  waters 
are  reasonable. 
— Both  options  for  development  of  total 
maximum  daily  loads  proposed  in  the 
Guidance  envision  predominant  use 
of  a  simple,  steady-state  mass  balance 
approach.  A  mass  balance  approach  is 
a  method  used  to  approximate  the 
mass  of  pollutants  within  a  water 
body.  This  approach  assumes  that  the 
input  of  mass  into  the  system  (e.g., 
through  point  and  nonpoint  source 
loadings,  atmospheric  deposition, 
groundwater  seepage)  equals  the  loss 
of  mass  from  the  system  plus  any 
losses  due  to  transformation  of  mass 
within  the  system.  Because  both 
options  assume  a  simple  steady  state, 
it  is  assumed  that  no  mass  can  be 
accumulated  in  the  system.  This 
provides  for  a  first  approximation  of 
allowable  loading  allocations.  For 

Persistant  bioaccumulative  pollutants, 
owever,  this  approximation  will 
likely  not  be  accurate.  As  discussed  in 
section  I.A  of  this  preamble  above, 
there  are  significant  interactive 
physical,  chemical,  and  biological 
processes  that  affect  the  long-term 
behavior  of  persistent 
bioaccumulative  pollutants  in  the 
Great  Lakes  system,  resulting  in  fairly 
common  occiirrences  where  such 
pollutants  do  accumulate  in  various 
compartments  in  the  system.  The 
proposed  TMDL  procedures  provide 
for  subsequent  monitoring  to  identify 
any  shortcomings  in  the  control 
approach  and  provide  for  appropriate 
revisions.  For  persistent 
bioacciunulative  pollutants,  however, 
this  approach  may  present  a 
significant  risk  of  allowing  the 
pollutants  to  concentrate  in  the 
ecosystem  above  ambient  criteria 
levels  before  the  control  approach  can 
be  revised  and  cleanup  actions  take 
full  effect.  EPA  believes  the  costs  of 
future  remediation  actions  to  address 
BCCs  would  be  significantly  more 
expensive  than  efforts  to  control  the 
BCCs  before  they  enter  the 
environment.  Accordingly,  additional 
controls  intended  to  prevent 
concentrations  of  persistent 
bioaccumulative  pollutants  fi-om 
increasing  to  the  level  of  criteria 
concentrations  in  Great  Lakes  waters 
are  reasonable. 
— The  proposed  Guidance  contains  no 
regulatory  text  concerning  the 
additivity  of  the  toxic  effects  of 
pollutants,  although  the  preamble 
discusses  several  approaches  that  EPA 
may  decide  to  include  in  the  final 
rule.  To  the  extent  that  the  final  rule 
contains  no  provisions  that  directly 


address  risks  related  to  additivity.  or 
contcuns  provisions  that  directly 
address  some  but  not  all  aspects  of 
additivity.  additional  controls 
intended  to  prevent  concentrations  of 
persistent  bioaccumulative  pollutants 
from  increasing  to  the  level  of  criteria 
concentrations  in  Great  Lakes  waters 
are  reasonable  to  account  for  their 
possible  additive  effects.  For 
persistent  bioaccumulative  pollutants 
any  additional  effects  would  be  more 
difficult  to  overcon\e  because  of  the 
longer  times  required  to  identify 
problems,  establish  controls,  and 
implement  the  controls,  and  for  the 
ecosystem  to  respond,  ultimately 
restoring  beneficial  uses. 

The  proposed  Guidance  calling  for 
special,  more  restrictive  measures  for 
BCCs  which  could  cause  lakewide 
impairments  of  beneficial  uses  is 
consistent  with  the  Great  Lakes  Water 
Quahty  Agreement  goal  of  virtual 
elimination  of  toxics,  the 
recommendation  of  the  Great  Lakes 
Governors  Toxic  Substances  Control 
Agreement  calling  for  the  continued 
reduction  of  toxics  in  the  Great  Lakes 
System  to  the  maximum  extent  possible, 
and  the  Clean  Water  Act  goal  of  fishable 
waters.  The  elimination  of  mixing  zones 
for  BCCs  in  the  Great  Lakes  system  is 
consistent  with  current  National 
regulations  and  guidance  and  the  Great 
Lakes  Water  Quality  Agreement.  EPA 
regulations  provide  that  States  may.  at 
their  discretion,  provide  for  mixing 
zones  as  part  of  their  State  water  quality 
standards.  EPA's  1991  guidance 
document,  "Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control,"  recommends  that 
States  provide  a  definitive  statement  in 
their  water  quality  standards  as  to 
whether  or  not  mixing  zones  are 
allowed  and  states  that  as  our 
understanding  of  pollutant  impacts  on 
ecological  systems  evolves,  there  may  be 
cases  identified  where  mixing  zones  are 
not  appropriate  and  should  not  be 
allowed.  The  Great  Lakes  Water  Quality 
Agreement  supports  the  elimination  of 
point  source  impact  zones  (mixing 
zones)  for  toxic  substances  (GLWQA  at 
Annex  2  Paragraph  2.(d)). 

EPA  invites  comments  on  these 
issues.  EPA  recognizes  that  there  may  be 
other  reasonable  approaches  to  protect 
the  Great  Lakes  ecosystem  from  the 
effects  of  persistent  bioaccumulative 
pollutants.  For  example,  it  may  be 
possible  to  devise  a  comprehensive 
system  of  monitoring  and  special 
NPDES  permit  requirements  to  guard 
against  the  buildup  of  such  chemicals 
past  the  point  where  the  regulatory 
control  process  can  prevent  levels  from 
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exceeding  criteria  in  the  future  because 
of  interactive  processes  and  eflfects  in 
the  relatively  closed  Great  Lakes  Basin 
Ecosystem.  EPA  invites  comments  on 
such  possible  alternatives,  how  effective 
they  may  be  in  addressing  the  types  of 
problems  discussed  above,  and  how 
easily  they  may  be  implemented. 

Further  discussion  of  the  definition  of 
BCCs,  the  selection  process  for  the  BCCs 
listed  in  Parts  A  and  B  of  Table  6  of  part 
132  of  the  proposed  Guidance,  and  an 
invitation  for  comments  on  specific 
issues  is  foimd  in  section  D.G.  below.  A 
more  detailed  discussion  of  the  special 
regulatory  requirements  imposed  on 
BCCs  is  found  in  sections  H.G,  VII, 
Vm.C,  and  Vm.E  of  this  preamble 
below. 

2.  Great  Lakes  Critical  Programs  Act  of 
1990 

The  above  efforts  by  the  Great  Lakes 
Water  Quality  Initiative  were  well 
underway  in  1990  when  Congress 
passed  the  Great  Lakes  Critical  Programs 
Act  (CPA).  In  developing  this 
legislation.  Congress  praised  the 
ongoing  efforts  of  the  Initiative  to 
develop  guidance  on  minimum 
requirements  for  the  Great  Lakes  States' 
water  quality  programs.  136  Cong.  Rec. 
S.  15620. 15623  (Oct.  17,  1990) 
(Remarks  of  Senator  Levin).  (See  also 
discussion  of  legislative  history  in 
section  II.E.1.C.  below.)  Congress 
amended  section  118  of  the  Clean  Water 
Act  through  the  Great  Lakes  Critical 
Programs  Act  of  1990  (CPA)  (Public  Law 
101-596,  Nov.  16, 1990).  The  general 
purpose  of  these  amendments  was  to 
improve  the  effectiveness  of  EPA 's 
existing  programs  in  the  Great  Lakes  by 
identifying  key  treaty  agreements 
between  the  United  States  and  Canada 
in  the  Great  Lakes  Water  Quality 
Agreement,  imposing  statutory 
deadlines  for  the  implementation  of 
these  key  activities,  and  increasing 
federal  resources  for  program  operations 
in  the  Great  Lakes  System.  [Id.]. 

Section  101  of  the  CPA  (Clean  Water 
Act  section  118(c)(2))  requires  EPA  to 
publish  proposed  water  quality 
guidance  for  the  Great  Lakes  System 
which  conforms  with  the  objectives  and 
provisions  of  the  GLWQA  and  is  no  less 
restrictive  than  provisions  of  the  Clean 
Water  Act  and  national  water  quality 
criteria  and  guidance.  The  guidance 
must  specify  minimum  requirements  for 
the  waters  in  the  Great  Lakes  System  in 
three  areas: 

a.  Water  quality  standards  (including 
numerical  limits  on  pollutants  in 
ambient  Great  Lakes  waters  to  protect 
human  health,  aquatic  Hfe  and  wildfife); 

b.  Antidegradation  policies;  and 

c.  Implementation  procedvires. 


The  CPA  amendments  require  the 
Great  Lakes  States  to  adopt  water 
quality  standards,  antidegradation 
policies  and  implementation  procedures 
tor  waters  within  the  Great  Lakes 
System  which  are  consistent  with  the 
final  guidance.  If  a  State  fails  to  adopt 
consistent  provisions  within  two  years 
of  EPA's  publication  of  the  final 
guidance,  EPA  is  required  to  promulgate 
any  necessary  requirements  for  the  State 
writhin  that  two-year  period.  The 
proposed  procedure  for  State  and  Tribal 
adoption  of  these  provisions  is  set  forth 
in  section  II  below. 

The  statutory  requirements  to  develop 
guidance  for  the  Great  Lakes  were 
intended  to  codify  the  ongoing  efforts  of 
EPA  and  the  eight  Great  Lakes  States 
under  the  Great  Lakes  Water  Quality 
Initiative.  136  Cong.  Rec.  S.  15620, 
15624  (Oct.  17. 1990)  (remarks  of  Sen. 
Levin  and  Sen.  Glenn)  Congress 
recognized  that  a  primary  goal  of  the 
Great  Lakes  Water  Quality  Initiative  was 
to  identify,  through  a  regional  dialogue, 
minimum  guidelines  to  reduce 
disparities  among  water  quality  controls 
in  the  Great  Lakes.  Congress  intended 
that  the  Great  Lakes  Guidance  would 
similarly  move  the  Great  Lakes  States 
toward  a  more  consistent,  region-wide 
implementation  of  the  GLWQA  by 
addressing  "the  topics  already  under 
discussion  in  the  region:  Minimum 
water  quality  standards  for  selected 
pollutants,  antidegradation  policies  and 
implementation  procedures."  [Id.)  As 
discussed  further  in  section  n.E.l.c. 
below,  the  estabhshment  of  a  more 
uniform  control  of  water  pollution  in 
the  Great  Lakes  System  was  one  of  the 
most  important  goals  of  this  legislation. 

In  admtion  to  the  requirement  to 
develop  the  Great  Lakes  Water  Quality 
Guidance  in  the  proposed  Guidance,  the 
1990  amendments  to  section  118 
specified  requirements  for  several  other 
ongoing  EPA  programs  in  the  Great 
Lakes.  For  example,  the  amendments 
also  included  requirements  or  deadlines 
for  research  on  contaminated  sediments; 
development  of  numerical  sediment 
criteria;  development  of  a  Lakewide 
Management  Plan  for  Lake  Michigan 
and  Remedial  Action  Plans  for  Areas  of 
Concern;  development  of  management 
plans  for  confined  disposal  facilities; 
and  the  assessment  of  spills  of  oil  and 
hazardous  materials  in  the  Great  Lakes. 
These,  as  well  as  other,  separate  EPA 
and  State  programs  to  address  water 
quality  problems  in  the  Great  Lakes 
System,  are  addressed  in  section  G 
below. 

3.  Process  After  the  CPA 

Following  the  passage  of  the  Great 
Lakes  Critical  Programs  Act  of  1990. 


EPA  and  the  eight  Great  Lakes  States 
intensified  efforts  on  the  Great  Lakes 
Water  Quahty  Guidance.  On  December 
6, 1991.  the  GLWQI  Steering  Committee 
recommended  unanimously  that  EPA 
publish  the  proposed  Great  Lakes 
Guidance  as  approved  by  the  Steering 
Committee  in  the  Federal  Register  for 
public  comment.  The  agreement  that  the 
Great  Lakes  Guidance  was  ready  for 
public  notice  did  not  represent  an 
endorsement  by  every  State  of  all  of  the 
specific  proposals.  Each  State  indicated 
its  intention  to  fully  review  the 
proposed  Great  Lakes  Water  Quahty 
Guidance  and  submit  specific  comments 
during  the  pubHc  comment  period. 

EPA  has  generally  used  the  December 
6, 1991,  Steering  Committee  proposal  as 
the  basis  for  the  proposed  Guidance. 
However,  the  proposed  rule  contains  a 
number  of  substantive  clarifications, 
additions,  and  modifications  to  the 
Guidance  endorsed  by  the  GLWQI 
Steering  Committee  to  reflect  statutory 
and  regulatory  requirements  or  EPA 
pohcy  considerations.  In  addition,  EPA 
has  reorganized  and  modified  the 
Steering  Committee  proposal  for 
publication  in  the  Federal  Register,  and 
added  proposed  regulatory  requirements 
and  procedures  for  State  and  Tribal 
adoption  of  the  final  Guidance.  All 
sections  of  the  Guidance  approved  by 
the  Steering  Committee  on  December  6. 
1991  are  either  incorporated  in  the 
proposed  Guidance  or  discussed  in  the 
preamble. 

The  Great  Lakes  States  requested  the 
opportunity  to  provide  EPA  with  their 
views  on  the  public  comments 
submitted  on  the  proposed  Guidance. 
Accordingly,  following  the  close  of  the 
public  comment  period.  EPA  Intends  to 
compile  the  public  comments  and  hold 
an  open  public  meeting  for  the  purpose 
of  receiving  the  views  of  both  the  Great 
Lakes  States  and  other  members  of  the 
public  on  the  written  comments.  The 
date,  time  and  location  of  the  public 
meeting  will  be  pubfished  in  the 
Federal  Register  and  a  simimary  of  the 
meeting  will  be  included  in  the  public 
docket. 

E.  Elements  of  the  Guidance 

1.  Water  QuaUty  Criteria  for  the 
Protection  of  Aquatic  Life 

The  Guidance  proposes  numeric 
criteria  to  protect  aquatic  life  for  16 
pollutants,  and  a  two-tiered 
methodology  to  derive  criteria  and 
values  for  additional  pollutants 
discharged  to  the  Great  Lakes  System. 
Aquatic  life  criteria  are  derived  to 
estabhsh  ambient  concentrations  for 
pollutants,  which,  If  not  exceeded  in  the 
Great  Lakes  System,  will  protect  fish. 
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benthic  organisms,  and  other  aquatic 
life  from  impacts  due  to  that  pollutant. 
EPA  is  proposing  an  acute  criterion  and 
a  chronic  criterion  for  most  of  the  16 
pollutants  specifically  addressed  today. 
An  acute  criterion  indicates  the 
maximum  concentration  which,  if  not 
exceeded,  will  protect  organisms  in  the 
Great  Lakes  System  from  short  duration 
exposures.  They  apply  in  all  parts  of  the 
Great  Lakes  System,  including  areas 
near  points  of  discharge  where  physical 
mixing  of  discharge  water  and  receiving 
water  occurs.  A  chronic  criterion 
indicates  the  maximum  concentration 
which,  if  not  exceeded,  will  protect 
organisms  in  the  Great  Lakes  System 
from  long  duration  exposures.  Chronic 
criteria  do  not  generally  apply  to  areas 
near  discharge  points  where  mixing 
occurs.  The  acute  criteria  proposed  are 
set  at  a  higher  concentration  than 
chronic  criteria. 

Aquatic  life  criteria  for  each  chemical 
are  primarily  based  on  laboratory 
toxicity  data  for  a  variety  of  aquatic 
species  (e.g..  fish,  benthic  invertebrates, 
plants)  which  are  representative  of  the 
species  in  the  environment  as  a  whole. 
In  some  cases,  the  proposed  Tier  I 
numeric  criteria  include  more  current 
toxicity  data  than  existing  National 
criteria  guidance  due  to  the  availabiUty 
of  more  recent  data.  The  Great  Lakes 
Water  Quality  Guidance  also  proposes  a 
translator  procedure  (the  Tier  II 
methodology)  to  develop  water  quality- 
based  effluent  limitations  for  NPDES 
permits  in  the  absence  of  the  full  Tier 
I  data  requirements.  The  Great  Lakes 
States  and  Tribes  are  not  required  or 
encouraged  to  use  the  Tier  II 
methodology  to  adopt  water  quality 
criteria  under  section  303  of  me  Clean 
Water  Act  States  must  use  the  Tier  IT 
methodologies,  however,  in  conjunction 
with  the  proposed  whole  effluent 
toxicity  requirements  to  implement 
their  existing  narrative  toxics  criteria  in 
the  absence  of  data  necessary  to  derive 
water  quality  criteria  or  numerical 
effluent  limitations  under  the  proposed 
Tier  I  methodologies. 

The  above-mentioned  procedures 
result  in  two  tiers  of  aquatic  life 
protection  and  allow  the  application  of 
the  Great  Lakes  Water  QuaUty  Guidance 
to  all  pollutants,  except  those  listed  in 
Table  5  of  this  proposal.  Tier  I  numeric 
criteria  are  based  on  data  requirements 
very  similar  to  those  used  in  current 
National  guidance,  i.e..  acceptable 
toxicity  data  for  aquatic  species  in  at 
least  eight  fomihes  which  represent 
differing  habitats  and  taxonomic  groups 
must  exist  before  a  Tier  I  numeric 
criterion  can  be  derived.  Tier  II  values 
are  used  when  the  minimum  Tier  I  data 
requirements  are  not  met,  but  a  value 


equivalent  to  a  water  quality  criterion 
needs  to  be  derived  in  order  to  make  the 
permitting  and  control  decisions 
necessary  to  address  a  pollutant 
discharge.  Tier  II  values  can,  in  certain 
instances,  be  based  on  toxicity  data  from 
a  single  taxonomic  family. 

2.  Water  Quality  Criteria  for  the 
Protection  of  Human  Health 

The  Guidance  proposes  numeric 
criteria  to  protect  human  health  for  20 
pollutants  and  a  methodology  to  derive 
cancer  and  non-cancer  human  health 
criteria  and  values  for  additional 
pollutants  discharged  to  the  Great  Lakes 
System.  Human  health  criteria  are 
derived  to  establish  ambient 
concentrations  of  chemicals  which,  if 
not  exceeded  in  the  Great  Lakes  System, 
will  protect  individuals  from  adverse 
health  impacts  from  that  chemical  due 
to  consumption  of  aquatic  organisms 
and  water,  including  incidental  water 
consumption  related  to  recreational 
activities  in  the  Great  Lakes  System.  For 
each  chemical,  chronic  criteria  are 
derived  to  reflect  long-term 
consumption  of  food  and  water  from  the 
Great  Lakes  System. 

As  with  the  aquatic  Ufe  criteria 
procedure,  the  human  health  procedure 
results  in  two  tiers  of  numeric  values: 
Tier  I  numeric  criteria  and  Tier  II 
values.  For  Tier  I  numeric  criteria,  dose- 
response  data  are  derived  from  human 
or  animal  studies  which  are  associated 
vrith  no  observable  toxic  effect.  Studies 
are  evaluated  for  both  carcinogenic  and 
non-carcinogenic  effects.  Numeric 
criteria  are  calculated  by  integrating  an 
assessment  of  the  relationship  between 
the  dose  of  a  chemical  and  the  potential 
for  causing  an  adverse  effect  with 
appropriate  exposure  assumptions 
based  on  data  from  the  Great  Lakes 
System  for  consumption  of  fish, 
bioaccumulation  in  fish,  and 
consumption  of  water,  to  yield  an 
ambient  water  concentration  that  is  not 
likely  to  result  in  adverse  human  health 
effects  over  the  course  of  a  human 
lifetime. 

Under  the  Tier  II  procedures,  Tier  n 
values  will  be  established  for  chemicals 
with  an  insufficient  database  to  meet 
Tier  I  requirements.  Tier  II  values  may 
be  established  for  non-carcinogenic  and 
carcinogenic  endpoints  depending  on 
the  adequacy  of  data. 

The  Great  Lakes  Water  QuaUty 
Guidance  differs  from  current  National 
water  quality  guidance  by  using 
bioaccumulation  factors  which  account 
for  direct  uptake  from  the  waters  of  the 
Great  Lakes  System  plus  uptake  from 
the  food  chain.  This  consideration  often 
results  in  the  development  of  more 
stringent  criteria.  Additionally,  a  fish 


consumption  rate  that  is  based  on  data 
from  the  Great  Lakes  area  is  used  in  the 
proposed  Guidance.  This  value  is  higher 
than  that  used  in  the  National  guidance. 
This  results  in  more  accurate  and 
protective,  although  more  stringent, 
criteria  that  appropriately  reflect  Great 
Lakes  fish  consumption  rates. 

3.  Water  Quality  Criteria  for  the 
Protection  of  Wildlife 

The  Guidance  proposes  numeric 
criteria  to  protect  Wildlife  for  four 
pollutants  and  a  methodology  to  derive 
criteria  and  values  for  additional 
pollutants  discharged  to  the  Great  Lakes 
System.  Wildlife  criteria  are  derived  to 
establish  ambient  concentrations  of 
chemicals  which,  if  not  exceeded,  vrill 
protect  mammals  and  birds  from 
adverse  impacts  from  that  chemical  due 
to  consumption  of  food  and/or  water 
from  the  Great  Lakes  System.  The  Great 
Lakes  wildlife  criteria  are  the  highest 
calculated  aqueous  concentrations  of 
substances  which  cause  no  significant 
reduction  in  growth,  reproduction, 
viability  or  usefulness  of  a  population  of 
exposed  animals  that  use  Great  Lakes 
System  waters  for  food  or  drinking  over 
several  generations.  For  most  chemicals 
of  concern,  piscivorous  wildlife  species 
have  been  identified  as  most  at  risk 
within  the  Great  Lakes  System.  Based 
on  an  analysis  of  body  size  and  foraging 
behavior  for  wildlife  in  the  Great  Lakes 
System,  the  mink  and  river  otter,  and 
the  eagle,  osprey.  and  belted  kingfisher 
have  been  selected  as  representative 
mammalian  and  avian  species  for 
calculating  these  criteria. 

For  each  chemical,  only  a  chronic 
criterion  is  derived  in  the  Great  Lakes 
Water  Quality  Guidance  because 
adverse  effects  to  wildlife  normally 
occur  only  over  relatively  long  periods 
of  time  through  continued  periodic 
exposure  to  contaminated  food  and 
water  from  the  Great  Lakes  System. 

The  wildlife  procedure  results  in  the 
same  type  of  two-tier  protection  as  the 
aquatic  life  and  human  health 
procedures.  Tier  I  numeric  criteria  are 
based  on  dose  response  data  from  birds 
and  mammals.  Either  field  studies  or 
laboratory  studies  serve  as  sources  of 
data.  Tier  n  values  may  be  based  on  data 
from  a  single  taxonomic  class,  and  may 
come  from  laboratory  studies  of  more 
limited  scope  for  mammals.  For  birds, 
studies  must  meet  the  same 
requirements  as  for  Tier  I. 

The  development  of  wildlife  criteria 
procedures  within  the  Great  Lakes 
Water  Quality  Guidance  is  a  significant 
addition  to  current  national  guidance  as 
EPA  has  not  published  a  separate 
wildhfe  criteria  methodology  at  the 
National  level.  Only  four  numeric 
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wildlife  criteria  are  being  proposed  for 
two  major  reasons:  Field  studies  from 
the  Great  Lakes  indicate  that  the  four 
pollutants  for  which  wildlife  criteria  are 
proposed  have  had  the  most  severe 
impacts  on  wildlife  within  the  Great 
Lakes;  and  the  criteria  proposed  are  the 
first  set  of  criteria  for  wildlife  that  EPA 
has  ever  developed.  EPA  cannot  take 
advantage  of  an  established  and  peer- 
reviewed  national  methodology  to 
develop  wildlife  criteria  as  it  can  for 
both  human  health  and  aquatic  life 
criteria.  The  Initiative  Committees  and 
EPA  lacked  time  and  resources  to 
develop  additional  numeric  criteria  for 
wildlife  prior  to  this  proposal.  The  State 
of  Wisconsin  had  already  identified 
these  four  chemicals  as  chemicals  of 
concern  for  wildlife  impacts  in  their 
State  and  completed  literature  reviews 
for  these  four  chemicals.  These 
literature  reviews  were  updated  as  part 
of  the  GLWQI  effort. 

4.  Bioaccumulation  Factors 

The  Great  Lakes  Water  Quality 
Guidance  contains  a  procedure  for 
determining  bioaccumulation  factors 
which  bre  used  to  estimate  the  intake  of 
chemicals  via  consumption  of  fish  by 
wildlife  species  and  humans.  The  Great 
Lakes  Water  Quality  Guidance  proposes 
to  use  bioaccumulation  factors  in  the 
calculation  of  wildlife  criteria  and 
human  health  criteria  to  account  for  the 
tendency  of  organisms  to  accumulate 
certain  chemicals  in  their  tissues  to 
concentrations  many  times  greater  than 
the  concentration  of  the  chemical  in  the 
water  body.  For  certain  chemicals,  this 
tendency  to  bioaccumulate  becomes 
more  pronounced  with  every  level  of 
the  food  chain  through  which  the 
chemictl  passes.  To  protect  species  at 
"  all  levels  of  the  food  chain  requires 
relatively  stringent  criteria  for  those 
chemicals  which  bioaccumulate  in 
organisms.  Bioaccumulation  factors  are 
generally  higher  than  the 
bioconcantration  factors  currently  in  use 
by  most  States  and  EPA  in  deriving 
water  quality  criteria  to  protect  human 
health.  This  is  due  to  the  fact  that 
bioconcantration  accounts  only  for 
uptake  by  aquatic  organisms  directly 
from  water  alone,  while 
bioaccumulation  factors  account  for 
accumulation  throu^  the  food  chain. 
The  bioaccumulation  factor  used  in 
the  calculation  of  human  health  criteria 
in  the  Great  Lakes  Guidance  is  different 
from  the  one  used  to  calculate  the 
wildlife  criteria  for  any  given  chemical. 
This  is  due  to  the  type  and  form  of  food 
eaten  by  wildlife  (whole  body),  which  is 
different  from  that  typically  eaten  by 
people  (muscle  tissue  alone).  Since 
many  chpmicals  of  concern  tend  to 


bioaccumulate  in  fat  more  than  other 
tissues,  the  bioaccumulation  factor  used 
in  calculating  human  health  criteria  will 
in  many  cases  be  lower  than  the  one 
used  in  calculating  wildlife  criteria. 
Also,  significant  differences  in  the  types 
of  species  consumed  by  wildUfe  versus 
those  consumed  by  people  may  also 
affect  the  bioaccumulation  factor  used 
in  calculating  human  health  criteria 
versus  wildlife  criteria  for  the  Great 
Lakes  System. 

5.  Antidegradation 

The  Great  Lakes  Guidance 
antidegradation  policy  is  intended  to 
protect  and  maintain  existing  water 

Duality.  The  concept  was  developed  in 
ie  regulatory  context  as  early  as  1968 
by  the  Department  of  Interior  and  is 
included  in  federal  regulations  (40  CFR 
131.12)  and  reflected  in  the  Clean  Water 
Act.  However,  specific  National 
guidance  on  implementation  of  this 
concept  within  the  context  of  current 
regulatory  programs  (e.g.,  NPDES 
permits)  has  never  been  developed, 
resulting  in  a  myriad  of  State 
implementation  procedures  with 
various  levels  of  protection. 

The  Great  Lakes  Water  Quality 
Guidance  proposes  detailed 
antidegradation  implementation 
guidance  to  ensure  that  all  of  the  States 
and  Tribes  in  the  Great  Lakes  System 
carry  out  this  important  water  quality 
concept  in  a  consistent  and  protective 
manner.  Antidegradation  provides  three 
different  levels  of  protection,  depending 
on  the  water  quality  in  the  receiving 
water  body.  First,  for  all  water  bodies, 
water  quality  cannot  be  degraded  below 
the  level  protecting  existing  uses,  which 
are  defined  as  any  uses  that  a  water 
body  has  actually  supported  since  1975. 
If  a  water  body  has  supported,  for 
example,  a  fishery  at  any  time  since 
1975 — whether  or  not  the  fishery  is  still 
in  existence — no  chemical  can  be 
discharged  at  a  level  that  would  impact 
the  water  quality  needed  for  a  fishery, 
even  if  allowing  the  discharge  would  be 
socially  and  economically  important  to 
the  community. 

Second,  if  the  water  body  is  not  an 
Outstanding  National  Resource  Water 
(ONRW),  but  ambient  water  quality  is 
better  than  the  quality  needed  for 
fishable/swimmable  uses  for  any  given 
chemical,  then  significant  increased 
loadings  of  that  chemical  are  allowed 
only  if  the  State  or  Tribe  determines  that 
it  is  necessary  for  important  social  and 
economic  development  in  the  area . 
where  the  increase  is  proposed.  The 
Great  Lakes  Water  Quality  Guidance 
antidegradation  procedures  specify  how 
Great  Lakes  States  or  Tribes  will 
determine  when  a  proposed  action,  such 


as  an  NPDES  permitted  discharge,  will 
result  in  significant  lowering  of  water 
quality  in  the  water  body,  whether  it  is 
necessary  for  that  action  to  significantly 
lower  water  quality,  and  how  the  socio- 
economic importance  of  such  an  action 
will  be  evaluated.  In  general,  NPDES 
permit  conditions  for  chemicals  which 
bioaccumulate  will  restrict  dischargers 
to  the  loadings  currently  measured  in 
their  effluent,  unless  the  discharger 
demonstrates  the  need  to  accommodate 
important  social  and  economic 
development. 

Third,  if  a  State  or  Tribe  has 
designated  a  water  body  as  an 
Outstanding  National  Resource  Water 
(ONRW),  then  no  permanent 
degradation  is  allowed  under  any 
circumstances. 

6.  Implementation  Procedures 

In  addition  to  the  water  quality 
criteria  and  antidegradation  policies 
discussed  above,  the  proposed  Guidance 
includes  procedures  to  convert  water 
quality  criteria  and  values  into  specific 
controls  on  sources  of  pollutants  in  the 
Great  Lakes  System.  Various  procedures 
to  implement  State  numeric  and 
narrative  water  quality  criteria  are 
currently  contained  in  EPA  regulations 
and  guidance  and  in  individual  State 
water  quality  standards  or  NPDES 
programs  authorized  under  section  402 
of  the  Clean  Water  Act. 

The  1990  amendments  to  section 
118(c)(3)  require  EPA  to  publish 
guidance  on  minimum  implementation 
procedures  for  the  Great  Lakes  System. 
One  of  the  most  important  goals  of  this 
legislation  was  the  establishment  of  a 
more  uniform  level  of  control  of  water 
pollution  by  the  Great  Lakes  States. 
Consistent  procedures  to  translate  water 
quality  criteria  into  specific  controls  on 
pollutant  sources  are  e.ssential  to  this 
goal. 

Appendix  F  of  the  proposed  Guidance 
specifies  minimum  requirements  for 
procedures  to  implement  water  quality 
criteria  in  the  following  areas: 

a.  Site-specific  modifications  to 
criteria/values  (implementation 
procedure  1  of  appendix  F  to  part  132); 

b.  Variances  from  water  qualify 
standards  (implementation  procedure  2 
of  appendix  F  to  part  132); 

c.  Total  maximum  daily  load/ 
wasteload  allocation  procedures/mixing 
zones  for  point  sources  (implementation 
procedure  3  of  appendix  F  to  part  132); 

d.  Additivity  (implementation 
procedure  4  of  appendix  F  to  part  132, 
which  is  reserved  in  the  proposed 
Guidance); 

e.  Reasonable  potential  to  exceed 
numeric  water  quality  standards  , 
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(implementation  procedure  5  of 
appendix  F  to  part  132); 

f.  Whole  effluent  toxicity 
requirements  (implementation 
procedure  6  of  appendix  F  to  part  132); 

g.  Loading  limits  (implementation 
procedure  7  of  appendix  F  to  part  132); 

h.  Water  quality-based  effluent 
limitations  below  the  levels  of  detection 
(implementation  procedure  8  of 
appendix  F  to  part  132);  and 

i.  Compliance  schedules 
(implementation  procedure  9  of 
appendix  F  to  part  132). 

F.  Science  Advisory  Board  Review 

The  EPA  Science  Advisory  Board 
(SAB)  wras  established  to  provide 
independent  advice  to  EPA  on  the 
scientific  and  technical  aspects  of 
environmental  problems  and  issues. 
(See  Environmental  Research, 
Development  and  Demonstration  Act  of 
1978.  42  U.S.C.  4365.)  EPA  submitted 
the  draft  proposals  developed  by  the 
Great  Lakes  Water  Quality  Initiative 
Steering  Committee  for  the  aquatic  life 
methodologies,  the  wildlife 
methodologies,  the  human  health 
methodologies,  and  the 
bioaccumulation  methodology  to  the 
SAB  for  review  on  January  8, 1992.  EPA 
generally  used  the  Steering  Committee 
proposal  as  the  basis  for  developing  the 
Great  Lakes  Water  Quality  Guidance 
proposed  by  EPA.  EPA  requested  SAB 
review  of  these  draft  documents  due  to 
their  scientific  and  technical  complexity 
and  potential  effect  on  EPA's  current 
National  guidance  in  these  areas. 

The  SAB  completed  its  review  of 
these  draft  documents  on  December  16, 
1992.  A  copy  of  the  SAB  report  (EPA- 
SAB-EPEC/DWC-93-005)  is  contained 
in  the  public  docket  of  this  rulemaking. 
The  report  was  prepared  jointly  by  the 
SAB's  Great  Lakes  Water  Quality 
Subcommittee  of  the  Ecological 
Processes  and  Effects  Committee  and 
the  Drinking  Water  Committee.  The 
SAB  commended  EPA  for  the 
interactions  among  the  States.  EPA,  the 
private  sector  and  the  scientific 
community  during  the  development  of 
this  proposed  Guidance  and  provided 
substantial  comments  on  many  elements 
of  the  submitted  draft  documents.  Some 
of  the  questions  and  comments  raised  in 
the  S.AB  review  were  identified  by  EPA 
during  the  subsequent  preparation  of 
the  proposed  Guidance,  and  resulted  in 
modifications  to  the  proposed  rule.  The 
remaining  major  issues  raised  by  the 
SAB  have  been  highlighted  by  EPA  in 
the  appropriate  preamble  sections  to 
solicit  full  public  review  and  comment. 


G.  Other  Programs  to  Protect  and 
Restore  the  Great  Lakes 

In  addition  to  the  Great  Lakes  Water 
Quality  Guidance  described  in  the 
proposed  Guidance,  the  United  States  is 
ciurently  implementing  several 
regulatory  and  voluntary  programs  to 
prevent  pollutants  from  being 
introduced,  reduce  pollutant  loadings 
currently  being  discharged,  and 
remediate  the  adverse  effects  associated 
with  past  pollutant  discharges  to  the 
Great  Lakes  System.  Several  of  these 
programs  are  described  below. 

1 .  Great  Lakes  Five- Year  Strategy 

The  EPA  and  15  Federal.  State  and 
Tribal  agencies  have  developed  a  Five- 
Year  multi-media  Strategy  to  reduce 
toxic  loadings  from  all  sources  of 
pollution  in  the  Great  Lakes  System 
("Protecting  the  Great  Lakes;  Our 
Environmental  Goals  and  How  We  Plan 
to  Achieve  Them,"  USEPA,  April  1992). 
The  goals  of  this  inter-agency  Strategy 
are  to: 

a.  Reduce  and  virtually  eliminate 
toxic  substances  in  the  Great  Lakes 
Basin  Ecosystem; 

b.  Protect  and  restore  habitats  vital  for 
support  of  healthy  and  diverse 
communities  of  plants,  fish  and 
wildlife;  and 

c.  Ensure  the  protection  of  human 
health  while  restoring  and  maintaining 
the  biological  diversity  among  Great 
Lakes  fish,  aquatic  life,  wildlife  and 
plants. 

The  Strategy  includes  specific 
commitments  and  activities  that  will  be 
coordinated  among  the  Federal,  State 
and  Tribal  agencies  to  achieve  these 
common  environmental  goals.  For 
example,  elements  of  the  Strategy 
include:  Implementation  of  the  Clean 
Air  Act  Amendments  to  reduce 
atmospheric  deposition  of  toxics; 
application  of  the  National 
Contaminated  Sediment  Strategy  to 
assess,  prevent  and  remediate 
contaminated  sediments;  measures  to 
implement  best  management  practices 
to  control  runoffs  from  such  diffuse 
sources  as  agriculture,  silviculture, 
mining  and  construction  sites;  and  the 
coordinated  development  of  agency  and 
State  work  plans  to  target  actions  on 
specific  pollutants  of  concern  in  the 
Great  Lakes  System. 

2.  Great  Lakes  Pollution  Prevention 
Action  Plan 

The  Pollution  Prevention  Act  of  1990 
declares  as  National  policy  that 
pollution  prevention  is  the  preferred 
approach  to  environmental  protection: 
reducing  or  eliminating  pollution 
through,  for  instance,  changes  in 


production  processes  and/or  by 
reducing  reliance  on  environmentally 
harmful  materials.  (Pub.  L.  101-508. 
section  6601-6610. 104  Stat.  1388. 
codified  at  section  13101-13109  West 
Supp.  1991).  When  preventing  pollution 
is  not  feasible,  recycling  in  an 
environmentally  safe  manner  is  the  next 
preferred  option,  followed  by  treatment. 
Disposal  or  other  release  into  the 
environment  should  be  the  management 
option  of  last  resort,  and  should  only  be 
done  in  an  environmentally  protective 
manner. 

Consistent  with  the  goals  of  the 
Pollution  Prevention  Act,  EPA 
developed  the  Great  Lakes  Pollution 
Prevention  Action  Plan  (April,  1991). 
The  Action  Plan  highlights  how  EPA,  in 
partnership  with  the  States,  will 
incorporate  pollution  prevention  into 
actions  to  reduce  the  use  and  release  of 
toxic  substances  in  the  Great  Lakes 
basin.  These  activities  are  designed  to 
complement  efforts  already  underway  at 
the  State  and  Federal  levels. 

The  Action  Plan  has  two  distinct 
components.  First,  it  includes  new 
initiatives  designed  to  promote 
innovative  pollution  prevention 
practices  throughout  the  basin.  Second, 
it  involves  reorienting  and  refocusing 
existing  activities,  such  as  enforcement 
actions,  to  ensure  that  pollution 
prevention  is  an  integral  part  of 
government's  environmental  protection 
efforts.  The  Action  Plan  also  builds 
upon  the  National  EPA  Pollution 
Prevention  Strategy  (56  FR  7849 
(February  26,  1991)).  The  focus  of  the 
National  strategy  is  to  reduce  the  on- 
going generation  of  toxic  pollution  in 
any  form  (air  emissions,  waste  water 
discharges,  hazardous  waste,  runoff,  or 
fugitive  releases)  through  reduction  in 
the  use  of  toxic  substances,  process 
changes  and  product  changes. 

EPA  and  the  Great  Lakes  States  agreed 
to  implement  this  effort  to  reduce  the 
levels  of  toxic  substances  found  in  the 
Great  Lakes  basin  by  promoting 
pollution  prevention  activities  to 
significantly  reduce  or  eliminate  the  use 
and/or  release  of  toxic  substances  at  the 
source,  with  a  special  focus  on  reducing 
or  eliminating  persistent 
bioaccumulative  toxic  substances.  EPA 
is  currently  promoting  pollution 
prevention  through  a  number  of 
regulatory  and  non-regulatory  activities. 
For  example,  EPA  is  implementing  the 
National  33/50  Program  in  the  Great 
Lakes  System.  Under  this  National 
program,  EPA  has  received  voluntary 
commitments  from  industry  to  reduce 
the  emission  of  17  priority  pollutants  by 
33  percent  by  the  end  of  1992  and  by 
50  percent  by  the  end  of  1995.  EPA  has 
also  been  working  with  utilities  located 
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within  the  Great  Lakes  basin  to 
accelerate  the  phase-out  of  transformers 
containing  PCBs.  In  addition,  EPA  and 
the  Great  Lakes  States  have  undertaken 
many  pollution  prevention  activities 
including  "clean  sweeps"  which  not 
only  provide  for  the  collection  and 
environmentally  safe  disposal  of 
contaminants,  but  also  provide 
educational  fact  sheets  to  participants 
on  how  to  prevent  future  pollution. 
These  pollution  prevention  activities 
will  complement  other  ongoing  efforts 
to  reduce  toxics  in  the  Great  Lakes 
System, 

3.  Lakewide  Management  Plans  (LaMPs) 

In  Article  VI.  Annex  2  of  the  Great 
Lakes  Water  Quality  Agreement 
(GLWQA),  as  amended  in  1987,  the 
United  States  and  Canadian 
Governments  agreed  to  develop  and 
implement  Lakewide  Management  Plans 
(LaMPs)  for  each  of  the  five  Great  Lakes. 
LaMPs  are  management  tools  designed 
to:  (1)  Integrate  Federal,  State  and  local 
programs  to  reduce  loadings  of  toxic 
substances  (including  discharges  from 
point  and  nonpoint  sources);  (2)  assess 
whether  these  programs  will  ensure 
attainment  of  water  quality  standards 
and  designated  beneficial  uses;  and  (3) 
recommend  any  media-specific  program 
enhancements  necessary  to  reduce  toxic 
loadings  in  waters  currently  not 
attaining  water  quality  standards  and/or 
designated  beneficial  uses.  LaMPs 
provide  an  opportunity  for  regulatory 
authorities  to  design  cost-effective 
approaches  for  meeting  water  quality 
standards  and/or  beneficial  uses. 

The  primary  goal  of  the  LaMPs  is  to 
reduce  loadings  of  critical  pollutants, 
those  pollutants  which  are  currently 
impairing  the  beneficial  uses  of  the 
open  waiters  of  the  Great  Lakes.  LaMPs 
are  also  pollution  prevention-oriented 
and  address  pollutants  that  might 
impair  waters  that  currently  meet  water 
quality  standards  and/or  beneficial  uses. 
Traditional  regulatory  programs,  as  well 
as  non-traditional  voluntary  programs, 
are  considered  in  the  LaMP  process. 

LaMPs  for  each  of  the  Great  Lakes  will 
be  developed  by  EPA  in  phases.  LaMP 
development  activities  were  initiated  for 
Lakes  Michigan  and  Ontario  in  Federal 
fiscal  year  1991,  and  for  Lake  Superior 
in  fiscal  year  1992.  LaMPs  for  Lakes  Erie 
and  Hiu-on  will  be  initiated  in  fiscal 
years  1993  and  1994,  respectively. 

The  Great  Lakes  Critical  Programs  Act 
of  1990  (CPA)  estabhshed  deadlines 
regarding  the  completion  of  the  Lake 
Michigan  LaMP.  A  notice  of  availabihty 
of  the  draft  Lake  Michigan  LaMP  was 
published  in  the  Federal  Register  on 
August  n,  1992  (57  FR  358).  Following 
the  public  review  and  conunent  period. 


the  Lake  Michigan  LaMP  will  be  revised 
and  submitted  to  the  International  Joint 
Commission.  The  final  Lake  Michigan 
LaMP  vdll  be  published  in  the  Federal 
Register.  The  draft  Lake  Michigan  LaMP 
has  identified  both  immediate  and  long- 
term  implementation  actions  to  reduce 
loadings  of  critical  pallutants.  Three 
basic  implementation  steps  are  outlined: 
identification  of  all  possible  sources  of 
pollutants;  quantification  of  loadings 
ft-om  each  source;  and  identification  of 
load  reduction  activities  with  the 
greatest  potential  for  pollutant 
reduction. 

Development  of  the  Lake  Ontario 
Toxics  Management  Plan  (LOTMP),  the 
precursor  to  the  Lake  Ontario  LaMP, 
was  undertaken  by  EPA,  Environment 
Canada,  the  New  York  State  Department 
of  Environmental  Conservation  and  the 
Ontario  Ministry  of  the  Environment 
(the  Four  Parties)  on  February  4, 1987. 
The  goal  of  the  LOTMP  is  to  ensure  a 
Lake  that  provides  drinking  water  and 
fish  that  are  safe  for  unlimited  human 
consumption,  and  allows  natural 
reproduction  within  the  ecosystem  of 
the  most  sensitive  native  species 
including  bald  eagles,  ospreys,  mink 
and  otters.  The  LOTMP  addresses  the 
bioaccimiulation  of  toxic  chemicals  in 
fish  flesh,  the  primary  environmental 
problem  identified  in  Lake  Ontario. 
Initial  toxic  reduction  efforts  are 
focussed  on  20  hazardous  waste  sites 
that  contribute  99  percent  of  the  total 
loadings  of  contaminants  from  waste 
sites  to  the  Niagara  River  which  flows 
into  Lake  Ontario. 

The  LaMP  development  effort  for 
Lake  Superior  began  as  a  component  of 
the  Bi-National  Program  to  Restore  and 
Protect  the  Lake  Superior  Basin.  Lake 
Superior  has  not  experienced  the 
intense  development,  urbanization  and 
pollution  characteristic  of  the  lower 
lakes  and  has  remained  relatively 
pristine.  The  focus  of  the  Lake  Superior 
LaMP.  therefore,  is  on  using  Lake 
Superior  as  a  demonstration  area  for 
new  and  innovative  approaches  to 
pollution  prevention  and  zero 
discharge. 

EPA  intends  to  periodically  update 
LaMPs  to  reflect  progress  in 
implementing  media-specific  programs 
and  attendant  reductions  in  toxic 
loadings,  to  incorporate  advances  in  the 
understanding  of  the  Great  Lakes 
System  based  on  new  data  and 
information,  and  to  include  any 
necessary  program  specific  adjustments. 
In  addition,  EPA  expects  any  new 
loadings  data  obtained  during  the  LaMP 
process  will  be  incorporated  by  the 
States  when  establishing  or  revising 
TMDLs  and  WLAs  in  the  Great  Lakes 
System.  These  new  TMDLs  and  WLAs 


will  then  be  appropriately  reflected  in 
subsequent  revisions  to  NPDES  permits. 

4.  Remedial  Action  Plans  (RAPs) 

The  development  and  implementation 
of  Remedial  Action  Plans  (RAPs)  is 
addressed  in  Annex  2  of  the  Great  Lakes 
Water  Quahty  Agreement.  This  section 
provides  that  United  States  and 
Canadian  Governments  will  cooperate 
with  State  and  Provincial  Governments 
to  ensure  that  RAPs  are  developed  and 
implemented  for  specific  Areas  of 
Concern  (AOCs)  in  the  Great  Lakes. 

Forty-three  AOCs  have  been 
designated  by  the  United  States  and/or 
Canadian  Governments:  26  located 
entirely  within  the  United  States;  12 
located  wholly  within  Canada;  and  five 
that  are  shared  by  both  countries.  RAPs 
are  being  developed  for  each  of  these 
AOCs  that  are  designed  to  address 
impairments  to  any  one  of  14  beneficial 
uses  (e.g.,  restrictions  on  fish  and 
wildUfe  consumption,  dredging 
activities,  or  drinking  water 
consumption)  associated  with  these 
areas. 

RAPs  are  developed  in  three  stages: 
The  assessment  of  use  impairments,  the 
stresses  and  sources  of  the  stresses  in 
Areas  of  Concern  (Stage  I);  proposed 
remedial  actions  and  their  method  of 
implementation  (Stage  II);  and  evidence 
that  uses  have  been  restored  (Stage  III), 
including  significant  milestones  in  the 
restoration  of  beneficial  uses  in  the 
AOCs.  The  eight  Great  Lakes  States  and 
the  Province  of  Ontario  have  the  lead  in 
preparing  and  implementing  the  RAPs, 
but  rely  on  the  input  and  expertise 
provided  by  Federal  agencies  and 
organizations  as  well  as  local  citizens 
groups  and  individuals.  The  Great  Lakes 
Critical  Programs  Act  of  1990 
estabhshed  deadUnes  for  completion  of 
RAPs  for  all  AOCs  in  tlie  United  States. 
As  a  result,  the  pace  of  RAP 
development  has  been  accelerated. 

Remedial  actions  to  restore  impaired 
uses  in  AOCs  are  proceeding  in  all  of 
the  designated  AOCs  even  if  RAP 
documents  have  not  been  fully 
completed.  For  example,  State  and 
Federal  enforcement  actions  have  been 
taken  against  industrial  dischargers  for 
permit  violations.  Multi-year  programs 
to  eliminate  or  treat  combined  sewer 
overflows  and  upgrades  to  mimicipal 
sewage  treatment  plants  have  been 
undertaken  by  cities  and  municipalities. 
Superfund  cleanups  are  in  progress  and 
EPA  and  the  States  have  taken  multiple 
remedial  actions  through  hazardous 
waste  programs.  Additionally.  Federal 
and  State  agricultural  pollution  control 
programs  are  also  addressing  problems 
in  several  AOCs. 
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5.  Contaminated  Sediments 

The  United  States  and  Canadian 
Governments,  in  cooperation  with  State 
and  Provincial  governments,  have 
agreed  to  identify  the  nature  and  extent 
of  sediment  pollution  in  the  Great  Lakes 
System  pursuant  to  Annex  14  of  the 
Great  L£^es  Water  Quality  Agreement. 
Based  on  these  findings,  the  United 
States  and  Canada  have  agreed  to 
develop  methods  to  evaluate  both  the 
impact  of  polluted  sediments  on  the 
System  and  the  technological 
capabilities  of  programs  to  remedy  such 
pollution.  Information  obtained  through 
research  and  studies  pursuant  to  Annex 
14  will  also  be  used  to  guide  the 
development  and  implementation  of 
RAPs  and  LaMPs.  EPA  is  developing 
both  National  and  Great  Lakes-specific 
strategies  to  deal  with  this  source  of 
contamination  in  a  comprehensive  and 
systematic  way. 

Contaminated  sediments  are  a 
significant  source  of  loadings  of  toxic 
pollutants  at  harbors  and  river  mouths 
throughout  the  Great  Lakes  System  and 
identified  as  environmental  problems  in 
42  of  the  43  AOCs.  Based  on  a 
preliminary  review  of  Superfund  case 
studies  (including  the  Fieldbrook 
Superfund  site  in  Ashtabula,  Ohio),  the 
benefits  of  remediating  contaminated 
sediments  are  similar  to,  or  exceed,  the 
costs  even  when  considering  only  the 
benefits  of  avoiding  human  cancer  fi-om 
consumption  of  contaminated  fish.  If 
economic  values  could  also  be  assigned 
to  the  values  of  noncancer  health  effects 
and  the  negative  ecological  effects,  the 
benefits  would  be  even  greater. 

In  order  to  design  appropriate,  cost- 
effective  remediation  measures, 
information  at  each  site  is  needed  on  the 
distribution  and  surface  area  of 
contaminated  sediments,  their  depth 
and  volume,  chemicals  present,  toxicity 
of  the  chemicals,  potential  for  sediment 
transport  and  redistribution,  and  the 
movement  of  the  chemicals  from  the 
sediments  to  the  water  and  to  aquatic 
communities. 

The  1987  Clean  Water  Act  authorized 
a  five-year  demonstration  program  to 
develop  technologies  to  treat 
contaminated  sediments  in  the  Great 
Lakes.  This  program,  known  as  the 
Assessment  and  Remediation  of 
Contaminated  Sediments  (ARCS) 
Program,  is  designed  to  evaluate 
appropriate  treatment  methodologies  for 
the  cleanup  of  toxic  pollutants  in  Great 
Lakes  contaminated  sediments.  The  IJC 
has  identified  contaminated  sediments 
as  a  problem  in  42  out  of  43  United 
States  and  Canadian  AOCs. 
Additionally,  EPA  and  local  RAP  teams 
have  cited  contaminated  sediments  as  a 


problem  in  all  31  United  States  and 
joint  United  States/Canadian  AOCs. 
Under  this  program.  United  States 
demonstrations  of  alternative  treatment 
technologies  are  underway. 

The  ARCS  Program  has  used  an 
integrated  approach  involving  over  40 
agencies  and  organizations  in 
developing  and  testing  assessment  and 
remedial  action  alternatives  for 
contaminated  sediments.  The  overall 
objectives  of  the  ARCS  Program  are  to: 
Develop  and  demonstrate  tools  and 
approaches  for  assessing  the  nature  and 
extent  of  bottom  sediment 
contamination  at  selected  Great  Lakes 
AOCs;  develop  tools  to  predict  the 
consequences  of  remedial  actions  being 
proposed;  and  demonstrate  and  evaluate 
the  effectiveness  of  selected  remedial 
options,  including  removal, 
immobilization  and  advanced  treatment 
technologies. 

This  Program  demonstrates  state-of- 
the-art  methods  for  the  assessment  of 
contaminated  sediments.  A  mass 
balance  approach  is  being  applied  to 
assess  all  impacts  within  an  AOC  and  to 
predict  the  benefits  from  a  range  of 
cleanup  scenarios.  Both  bench  and  on- 
site  pilot  demonstrations  are  being 
conducted  at  five  priority  AOCs  in  order 
to  evaluate  different  assessment  and 
remediation  options  and  to  provide 
environmental  decision-makers  with 
guidance  on  how  to  eliminate  problems 
posed  by  contaminated  sediments.  Final 
guidance  documents  on  field 
assessments,  risk  assessments  and 
modeling,  and  remedial  technologies 
wdll  provide  guidance  for  future,  full- 
scale  cleanup  efforts. 

EPA  is  preparing  to  publish  for  public 
comment  proposed  sediment  quality 
criteria  for  acenaphthene,  dieldrin, 
endrin,  fluoranthene,  and 
phenanthrene.  EPA  is  also  developing  a 
National  Contaminated  Sediment 
Strategy,  which  is  expected  to  include 
comprehensive  strategies  on  sediment 
assessment,  prevention,  remediation, 
and  dredged  material  management. 
EPA's  draft  nationwide  contaminated 
sediment  management  strategy  proposes 
the  use  of  four  statutes  (the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  the  Resoiu'ce  Conservation  and 
Recovery  Act.  the  Toxic  Substances 
Control  Act,  and  the  Clean  Water  Act) 
to  achieve  active  remediation  of 
contaminated  sediments.  The  Great 
Lakes  ARCS  Program  is  an  essential 
component  of  the  National  Strategy. 
Implementation  of  the  strategy  will 
provide  reductions  in  loadings  of 
pollutants  impairing  water  quality  of  the 
Great  Lakes  System  and  preventing 
attainment  of  beneficial  uses. 


In  the  assessment  strategy,  EPA  is 
proposing  to  develop  a  national 
inventory  of  contaminated  sediment 
sites  and  a  pilot  inventory  of  potential 
sources  of  sediment  contamination, 
based  on  data  from  the  ARCS  Program 
as  well  as  on  other  databases.  The 
inventories  will  enable  EPA's 
prevention  and  remediation  programs  to 
focus  resources  on  addressing  top 
priority  sites  and  sources.  The 
assessment  strategy  proposes  to  develop 
a  consistent,  tiered  testing  protocol  that 
will  include  a  minimum  set  of  chemical 
and  biological  methods  that  all  EPA 
programs  will  use  to  determine  if 
sediments  are  contaminated.  EPA  is  also 
developing  sediment  chemical  criteria 
to  be  used  in  sediment  assessment.  The 
prevention  strategy  discusses  a  variety 
of  pollution  prevention  measures  and 
source  controls,  including  nationally 
applicable  responses,  such  as 
prohibitions  or  use  restrictions  under 
TSCA  or  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  technology -based  effluent 
limitations  for  industrial  dischargers 
under  the  Clean  Water  Act,  and  a 
National  initiative  to  revise  water 
quality-based  effluent  limits  in  NPDES 
permits.  The  remediation  strategy 
emphasizes  appropriate  control  of 
sources  prior  to  remediation  efforts 
unless  the  contaminated  sediments  pose 
a  sufficiently  great  hazard  to  human  or 
environmental  health  to  wanant 
immediate  remediation.  Factors  that 
will  be  considered  in  implementing  this 
strategy  include: 

(1)  Whether  the  sediment 
contamination  is  contributing  to  severe 
effects  or  substantial  risks  to  aquatic 
life,  wildlife  or  human  health; 

(2)  Whether  continued  delay  in 
removing  the  sediment  would  result  in 
the  spread  of  harmful  contamination 
over  a  wider  area  or  into  important 
habitats; 

(3)  The  likelihood  of  contaminated  f  ' 
sediments  that  are  left  in  place  at  a 
specific  site  to  be  transported  to 
downstream  or  offshore  areas; 

(4)  The  timefi-ame  for  natural 
recovery;  the  potential  for  contaminant 
mobilization  during  remediation;  and 

(5)  The  feasibihty  and  cost  of  various 
treatment  and  removal  options. 

Cleanups  of  contaminated  sediments 
are  occurring  through  the  RAP  process 
and  as  a  result  of  EPA's  enforcement 
program.  Examples  include  fifty 
thousand  cubic  yards  of  contaminated 
sediment  removed  from  the  Black  River, 
Ohio,  cleanup  of  one  milUon  poimds  of 
PCBs,  initiated  through  a  Superfund 
enforcement  action  in  Waukegan 
Harbor,  Illinois,  and  sediment  cleanup 
and  environmental  improvements 
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provided  for  in  a  $34  milHon  settlement 
in  the  Grand  Calumet  River.  Indiana. 

6.  Atmospheric  £)eposition 

Airborne  deposition  of  pollutants  is 
believed  to  have  a  significant  impact  on 
the  urater  quality  of  the  Great  Lakes 
System.  The  Great  Lakes  Water  Quality 
Agreement  provides  that  the  United 
States  and  Canada,  in  cooperation  with 
the  Great  Lakes  States  and  the  Province 
of  Ontario,  shall  conduct  research. 
surveillance,  and  monitoring,  and 
implement  pollution  control  measures 
for  the  purpose  of  reducing  atmospheric 
deposition  of  toxic  substances, 
particularly  persistent  toxic  substances. 
to  the  Great  Lakes  Basin  Ecosystem 
(Annexes  H  and  15).  To  implement 
these  provisions,  the  United  States  and 
Canada  established  an  Integrated 
Atmospheric  Deposition  Network  as 
part  of  the  Great  Lakes  International 
Surveillance  Plan  to  monitor 
atmospheric  loadings  of  toxic 
substances  to  the  Great  Lakes  System. 

Implementation  of  the  major 
provisions  of  the  Clean  Air  Act 
Amendments  of  1990  (CAAA)  is  an 
integral  part  of  EPA's  broader  program 
to  protect  and  restore  the  Great  Lakes. 
By  November  15. 1993.  then  every  two 
years  thereafter,  EPA  (in  cooperation 
with  the  Department  of  Commerce)  is 
required  by  section  112(m)  of  the  CAAA 
to  report  to  Congress  concerning  the 
results  of  the  Great  Lakes  monitoring 
studies  and  describe  any  revisions  to 
Federal  law  necessary  to  ensure 
protection  of  human  health  and  the 
environment  in  the  Great  Lakes  System. 
The  report  will  determine  whether 
provisions  of  section  112  are  adequate 
to  prevent  serious  adverse  effects  to 
public  health  and  serious  or  widespread 
environmental  effects.  Based  on  the 
report.  EPA  is  required  by  November  15. 
1995.  to  promulgate  further  emission 
standards  or  control  measures  if 
necessary  to  prevent  such  effects. 
Section  112(m)  also  requires  the 
establishment  of  at  least  one  master  wet/ 
dry  facility  on  each  of  the  five  Gr«at 
Lakes  to  monitor  toxic  deposition  in  wet 
and  dry  conditions  as  part  of  the  Great 
Lakes  Air  Deposition  (GLAD)  and 
International  Air  Deposition  (lADN) 
networks.  The  GLAD  network  includes 
22  satellite  stations  that  monitor  metals 
and  conventional  pollutants.  The 
United  States  and  Canadian 
Implementation  Plan  for  the  lADN 
master  stations  was  revised  and 
accelerated  in  order  to  meet  the 
deadlines  imposed  by  the  CAAA.  Data 
supplied  by  this  effort  will  be  used  to 
identify  and  track  movement  of 
hazardous  air  pollutants;  determine 
loadings  due  to  atmospheric  deposition; 


and  support  development  of  RAPs  and 
LaMPs.  Other  regulatory  programs  are 
subject  to  the  requirements  of 
antidegradation  if  they  have 
independent  regulatory  authraity 
requiring  compliance  writh  water  quality 
standards.  Section  112(m)  of  the  Clean 
Air  Act  has  such  reouireraents. 

In  accordance  with  section  182  of  the 
CAAA  of  1990,  States  with  areas 
designated  non-attainment  for  ozone 
must  submit  revisions  to  their 
implementation  plans  providing  for  a  15 
percent  reduction  in  volatile  organic 
compound  (VOC)  emissions,  to  be 
achieved  by  November  15, 1996.  As 
many  VOCs  are  also  toxic  air  pollutants, 
the  15  percent  VOC  reduction  will 
include  reductions  in  numerous  air 
toxics.  Implementation  of  regulatory 
programs  that  reduce  the  emissions  of 
VOCs  and  particulate  matter  will  benefit 
the  water  quality  of  the  Great  Lakes 
System  by  decreasing  atmospheric 
deoosition  to  the  System. 

In  addition,  between  1992  and  2000, 
EPA  must  promulgate  technology-based 
emission  standards  for  all  source 
categories  of  the  189  toxic  air  pollutants 
hsted  in  section  112(b)  of  the  CAAA.  In 
setting  these  standards,  EPA  will 
consider  inter-media  transfer  effects. 
Such  standards  must  be  fully 
implemented  by  November  15.  2003, 
and  will  apply  to  all  major  stationary 
sources  and  some  area  sources  of  the 
listed  pollutants  in  the  States  adjacent 
to  the  Great  Lakes  System.  Under 
section  112(f).  these  Standards  will  be 
followed  between  2001  and  2008  by 
risk-based  standards,  where  necessary, 
to  ensure  that  public  health  is  protected 
with  an  ample  margin  of  safety  and  to 
ensure  adverse  environmental  effects 
are  prevented  subject  to  cost,  energy  and 
safety  considerations.  Under  section 
112.  EPA  may  add  additional  substances 
to  the  list  of  toxic  air  pollutants 
(including  pollutants  of  concern  in  the 
Great  Lakes)  when  scientific 
information  dictates  additions  are 
warranted. 

Title  rv  of  the  CAAA  provides  for  a 
reduction  in  SO2  from  utilities  of 
approximately  10  million  tons  by  2010. 
Not  only  will  a  portion  of  this  reduction 
occur  in  the  Great  Lakes,  but  many  of 
the  control  technologies  permittees  are 
hkely  to  use  to  achieve  these  reductions 
may  reduce  toxic  air  pollutants,  such  as 
mercury,  that  are  specifically  of  concern 
in  the  Great  Lakes  System. 

Finally,  under  Title  11  of  the  CAAA. 
substantial  nationwide  reductions  in 
VOC  emissions  fi^m  motor  vehicles  will 
be  achieved,  including  reductions  in 
toxic  pollutants.  Title  n  also  requires 
EPA  to  conduct  a  study  of  mobile  source 
toxic  emissions  and  promulgate 


regulations  to  control  air  toxic 
emissions  from  motor  vehicles  by  May 
15, 1995.  Such  regulations,  by  reducing 
air  toxics  emissions  nationwide  will 
benefit  the  water  quaUty  of  the  Great 
Lakes  System  by  reducing  loadings  fi^m 
atmospheric  deposition. 

7.  Storm  Water 

The  1987  amendments  to  the  Clean 
Water  Act,  section  402(p),  required  EPA 
to  establish  a  comprehensive,  two- 
phased  approach  for  controlling  storm 
water  discharges.  In  Phase  I,  the  CWA 
required  EPA  to  develop  NPDES  permit 
application  requirements  for  two  major 
classes  of  dischargers:  large  (over 
250,000  population  served)  and  medium 
(100,000-250.000  population  served) 
sized  municipal  separate  storm  sewer 
systems;  and  storm  water  discharges 
"associated  with  industrial  activity." 
Congress  also  included  two  other 
classes  of  storm  water  discharges  in 
Phase  I:  discharges  which  had  already 
obtained  a  permit  prior  to  February  4, 
1987,  and  discharges  which  EPA  or  a 
NPDES  State  determines  contribute  to  a 
violation  of  a  water  quality  standard  or 
is  a  significant  contributor  of  pollutants 
to  the  waters  of  the  United  States.  The 
1987  Amendments,  as  further  amended 
by  section  312  of  the  Water  Resources 
Development  Act  of  1992,  prohibit  EPA 
and  NPDES  States  from  requiring 
permits  for  the  remaining  classes  and 
sources  of  storm  water  discharges 
(Phase  n)  prior  to  October  1, 1994. 

The  storm  water  permit  application 
Phase  I  regulations,  promulgated  on 
November  16.  1990,  estabhshed  the 
scope  of  the  program.  The  rule 
identified  220  large  and  medium 
municipal  separate  storm  sewer  systems 
(173  cities  and  47  counties)  for 
permitting,  defined  what  constitutes  a 
storm  water  discharge  "associated  with 
industrial  activity,"  and  established 
specific  permit  application 
requirements  and  deadlines.  Permit 
application  requirements  for  large  and 
medium  municipal  separate  storm 
sewer  systems  require  them  to  propose 
storm  water  management  programs  to 
control  storm  water  discharges  to  the 
"maximum  extent  practicable,"  and  to 
effectively  prohibit  non-storm  water 
discharges  to  the  storm  sewer  system. 
The  1990  definition  of  storm  water 
discharges  "associated  with  industrial 
activity"  includes  industrial  facilities  in 
the  Great  Lakes  System  in  such 
industries  as  mining,  manufacturing, 
hazardous  waste  treatment,  storage  and 
disposal  facilities,  landfills,  power 
plants  and  transportation  facilities. 
These  facilities  must  comply  with 
individual  or  group  NPDE^S  permit 
application  requirements,  or  meet 
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reqiiirements  specified  in  general 
permits.  The  controls  imposed  on  the 
storm  water  discharges  from  these 
facilities  in  individual  or  general 
permits  will  significantly  reduce  the 
loadings  of  pollutants  to  the  Great  Lakes 
System. 

8.  Combined  Sewer  Overflows  (CSOs) 

EPA  is  currently  improving  and 
accelerating  implementation  of  the 
National  Combined  Sewer  Overflow 
Control  Strategy  (54  FR  37370,  Sept.  8. 
1989).  As  part  of  this  effort,  EPA  issued 
on  January  19, 1993,  a  draft  poUcy  that 
more  clearly  defines  EPA's 
interpretation  of  the  appropriate 
technology-based  and  water  quality- 
based  requirements  to  be  included  in 
NPDES  permits  to  control  these  point 
source  discharges  nationwide.  See  58 
FR  4994.  Representatives  of  publicly 
owned  treatment  works.  States  and 
environmental  groups  participated  in 
developing  the  permitting  component  of 
the  draft  policy,  which  also  contains  an 
enforcement  component.  EPA  expects  to 
issue  the  policy  in  final  form  during 
1993.  Additional  ongoing  efforts  to 
address  CSOs  in  the  Great  Lakes  System 
and  the  apphcation  of  the  proposed 
Guidance  to  those  discharges  are 
discussed  in  section  lI.E.Z.b.l  of  this 
preamble. 

9.  Discharges  of  Oil  and  Hazardous 
Polluting  Substances 

Annexes  4,  5,  6,  8,  and  9  of  the  Great 
Lakes  Water  Quality  Agreement  address 
the  discbarges  of  oil  and  hazardous 
polluting  substances  into  the  Great 
Lakes,  including  discharges  of  oil  and 
hazardous  polluting  substances  from 
vessels,  discharges  of  vessel  wastes, 
pollution  from  shipping  sources, 
discharges  from  onshore  and  offshore 
facilities,  and  joint  contingency  plans. 
EPA  has  initiated  several  programs 
recently  to  address  oil  spill  prevention 
and  control  measures  nationally  and  in 
the  Great  Lakes  System.  For  example, 
EPA  proposed  a  revised  Spill 
Prevention  Control  and 
Countermeasures  (SPCC)  regulation  (40 
CFR  part  112)  in  the  Federal  Register  on 
October  22, 1991  (56  FR  54612).  The 
proposed  rule  is  intended  to  clarify 
existing  regulatory  language.  EPA  also 
published  a  proposed  rule  in  the 
Federal  Register  on  February  17, 1993, 
(58  FR  8824)  addressing  facility 
response  plans  required  under  CWA 
section  311(j)(5),  added  by  the  Oil 
Pollution  Act  of  1990.  Further,  EPA 
targeted  182  SPCC  inspections  in  the 
Great  Lakes  System  during  fiscal  year 
1991  and  completed  196. 

Additionally,  the  Oil  Pollution  Act  of 
1990  strengthens  United  States 


programs  for  preventing  and  responding 
to  spills.  Research  conducted  under 
Title  Vn  of  the  OPA  to  assess  the  Oil 
Pollution  Act  of  1990  strengthens 
United  States  programs  for  preventing 
and  responding  to  spills.  Research 
conducted  under  Title  VII  of  the  OPA  to 
assess  the  status  of  navigation  safety, 
state-of-the-art  pollution  prevention 
techniques,  and  development  of 
efficient  oil  spill  response  techniques 
will  benefit  the  Great  Lakes  System. 
EPA  and  the  Coast  Guard  have  mapped 
areas  of  the  Great  Lakes  which  may  be 
vulnerable  to  spills  and  are  identifying 
potential  weaknesses  in  current   ■^ 
prevention  and  response  programs. 

10.  Nonpoint  Sources  of  Pollution  From 
Land-Use  Activities 

Annex  13  of  the  Great  Lakes  Water 
Quality  Agreement  addresses  programs 
and  measiu^s  for  the  abatement  and 
reduction  of  nonpoint  sources  of 
pollution  from  land-use  activities.  The 
annex  addresses  efforts  to  further  reduce 
nonpoint  source  contributions  of 
phosphorus,  sediments,  toxic 
substances  and  microbiological 
contaminants  contained  in  drainage 
from  urban  and  rural  land,  including 
waste  disposal  sites,  in  the  Great  Lakes 
System. 

Section  118(c)(6)  of  the  Clean  Water 
Act  requires  EPA  in  consultation  with 
the  Great  Lakes  States  to  develop  a  five- 
year  plan  and  program  to  reduce 
nutrient  loadings  to  the  Great  Lakes. 
EPA  has  implemented  this  requirement 
within  the  existing  water  quaUty 
management  framework,  including 
through  development  of  Phosphorus 
Load  Reduction  Plans.  Interagency  task 
forces  in  each  of  the  Great  Lakes  States 
have  developed  individual  State 
Phosphorus  Load  Reduction  Plans  to 
achieve  full  compliance  with  point 
source  discharge  limits  and  reduction  of 
agricultural  phosphorus  loads  through 
conservation  tillage  and  better  nutrient 
management.  Based  on  these  plans,  the 
Phosphorus  Load  Reduction  Task  Force 
has  prepared  load  reduction  plans 
outlining  State  and  Federal  efforts 
necessary  to  ensure  that  each  State 
meets  its  target  load  reduction. 

In  addition,  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA)  make  available  to  eligible 
States  funds  for  the  development  of 
nonpoint  control  programs  to  restore 
and  protect  coastal  waters,  such  as  the 
Great  Lakes.  Under  the  CZARA, 
Michigan,  New  York,  Pennsylvania  and 
Wisconsin,  as  coastal  States  with 
federally  approved  coastal  management 
programs,  are  required  to  develop 
programs  containing  enforceable 
policies  and  mechanisms  in  order  to 


ensure  implementation  of  management 
measures  to  address  nonpoint  pollution 
from  agricultural,  urban  and 
silvicultural  runoff  and  other  sources. 
Participating  States  must  submit  their 
programs  to  EPA  and  the  National 
Oceanic  and  Atmospheric 
Administration  for  approval  within  two 
and  a  half  years  of  EPA's  publication  of 
final  guidance  specifying  nonpoint 
source  management  measures.  Final 
guidance  was  published  on  January  19, 
1993.  See  58  FR  5182.  States  failing  to 
submit  approvable  programs  will  lose 
grant  funds  that  would  otherwise  be 
awarded  under  section  319  of  the  Clean 
Water  Act  and  section  306  of  the  Coastal 
Zone  Management  Act. 

There  is  general  agreement  that 
nonpoint  sources  of  pollution  (e.g.,  any 
diffuse  source  of  pollutant  loadings  to 
the  waters  of  the  Great  Lakes  System, 
such  as  contaminated  sediments,  air 
deposition,  spills,  etc.,  as  well  as 
agricultural  and  urban  runoff)  are  a 
significant  remaining  cause  of 
environmental  risk  in  the  Great  Lakes 
Basin  Ecosystem.  In  the  December  16, 
1992,  report,  "Evaluation  of  the 
Guidance  for  the  Great  Lakes  Water 
Quality  Initiative,"  the  SAB  endorsed 
the  broad  based  ecosystem  approach  of 
the  Initiative,  but  stated  that  it  was  not 
clear  what  specific  mechanisms  the 
Great  Lakes  Guidance  had  incorporated 
to  address  pollution  from  these 
nonpoint  sources. 

In  addition  to  the  ongoing  State  and 
Federal  programs  described  above,  the 
proposed  Guidance  affects  nonpoint 
sources  in  two  ways.  First,  the  water 
quality  criteria  and  values  in  the 
proposed  Guidance  apply  to  the 
ambient  waters  of  the  Great  Lakes 
System,  regardless  of  the  source  of 
pollutants  to  those  waters.  Although 
criteria  by  themselves  are  not  directly 
enforceable  under  Federal  law, 
procedure  3  of  appendix  F  (Total 
Maximum  Daily  Loads)  addresses 
nonpoint  sources  by  requiring  allocation 
of  the  available  load  capacity  of  the 
receiving  water  among  all  sources  of  the 
pollutant,  including  nonpoint  sources. 
Second,  any  regulatory  programs 
controlling  nonpoint  sources  developed 
by  States  or  Tribes  would  also  be  subject 
to  the  anti degradation  procedures  in  the 
proposed  Guidance. 

Further,  by  establishing  numeric 
water  quality  criteria  and  values  for  the 
protection  of  aquatic  life,  wildlife  and 
human  health  which  apply  to  the 
ambient  waters  of  the  Great  Lakes 
System,  regardless  of  the  source  of 
pollutants  to  those  waters,  the  proposed 
Guidance  provides  the  basis  for 
integrating  actions  carried  out  imder  the 
range  of  environmental  programs 
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available  to  both  Federal,  State  and 
Tribal  regulators  in  order  to  protect  and 
restore  the  Great  Lakes  Basin  Ecosystem. 
In  this  manner.  EPA  believes  the 
proposed  Guidance  is  consistent  with 
and  furthers  an  ecosystem  approach. 

Additionally,  as  described  in  section 
U.G.12  below,  EPA  and  the  Great  Lakes 
States  have  established  a  new  program, 
the  Great  Lakes  Toxic  Reduction 
Initiative,  to  evaluate  the  development 
of  specific  programs  and 
implementation  procedures  to  control 
loadings  of  pollutants  to  the  waters  of 
the  Great  Lakes  System  from  nonpoint 
sources.  Development  of  such  programs 
would  further  reduce  pollutant  loadings 
to  the  waters  of  the  Great  Lakes  System 
and  facilitate  equitable  division  of  the 
costs  of  any  necessary  control  measures 
necessary  to  attain  water  quality 
standards  among  point  and  nonpoint 
sources. 

11.  GreatiLakes  Fish  Advisories 

! 

The  Great  Lakes  States  currently  have 
issued  164  fish  consumption  advisories 
that  are  currently  in  effect  for  various 
waters  of  the  Great  Lakes  System.  In  the 
United  States,  the  States  have  the 
primary  responsibility  for  advising  the 
public  of  the  risks  associated  with  the 
consumption  of  sport-caught  fish.  If  a 
potential  local  health  threat  exists,  a 
State  may  choose  to  issue  warnings  or 
provide  guidance  on  the  quantity  of 
contaminated  fish  which  may  be 
consumed.  In  recent  years,  while  the 
number  of  restrictions  on  eating  Great 
Lakes  fish  has  declined.  State  officials 
recommend  the  continued  adherence  to 
guidehnes  for  sport  fish  consumption. 
The  Great  Lakes  States  are  presently 
revievring  and  strengthening  the 
procedures  for  issuance  of  fish 
advisories  in  the  Great  Lakes  System, 
particularly  as  they  pertain  to  certain 
more-affected  segments  of  the 
population,  such  as  subsistence  and 
sports  fishers.  This  effort  also  includes 
an  evaluation  of  the  issuance  of  joint 
fish  consumption  advisories  on  multi- 
jurisdictional  lakes.  A  Fish  Advisory 
Task  Force,  composed  of  representatives 
from  each  Great  Lake  State  and  EPA.  is 
currently  developing  a  common  fish 
advisory  protocol.  This  protocol  will 
consider  the  possible  reproductive 
impacts  and  other  relevant  toxicological 
endpoints  associated  with  the 
consumption  of  contaminated  Great 
Lakes  fish.  Such  an  approach,  once 
adopted  and  implemented,  will  provide 
enhanced,  consistent,  risk-based 
protection  of  human  health. 


12.  Environmental  Monitoring  and  Data 
Management  Programs  for  the  Great 
Lakes 

EPA  has  established  the 
Environmental  Monitoring  and 
Assessment  Program  (EMAP)  to  provide 
a  comprehensive  program  to  monitor 
the  condition  of  the  nation's  ecological 
resources.  The  Great  Lakes  are  one  of 
seven  basic  resource  groups  included 
within  EMAP  (EMAP-GL)  which  also 
covers  the  coordination  of 
environmental  indicators,  statistical 
design  and  analyses,  landscape 
characterization,  integration  and 
assessment,  quality  assurance, 
information  management,  geographical 
information  services  and  logistics.  The 
data  collected  under  EMAP-GL  is 
intended  to  describe  current  conditions 
within  the  Great  Lakes  System,  report 
on  ecological  trends  using  a  set  of 
environmental  indicators  on  a  lakewide 
scale  or  resolution  and  evaluate  long- 
term  changes  in  the  condition  of  the 
Great  Lakes  System  as  a  result  of 
management  and  regulatory  programs. 

The  Great  Lakes  National  Program 
Office  is  developing  a  comprehensive 
data  integration  ^d  management 
strategy  for  EPA's  Great  Lakes  programs. 
When  implemented,  the  strategy  will 
support  Federal,  State  and  local  efforts 
to  restore  and  maintain  the  chemical, 
physical  and  biological  integrity  of  the 
waters  of  the  Great  Lakes  Basin 
Ecosystem.  EPA  expects  the  strategy  to 
be  completed  in  1993. 

13.  Great  Lakes  Toxic  Reductions 
Initiative  Multi-media  Management 
Committee 

EPA  believes  an  ecosystem  approach 
to  addressing  the  environmental 
problems  of  the  Great  Lakes  defines  the 
need  to  establish  consistent,  uniform 
programs  to  reduce  loadings  of  toxic 
pollutants  to  the  waters  of  the  Great 
Lakes  System  fi:om  all  sources.  This 
ecosystem  approach  is  reflected  in  the 
Great  Lakes  Five  Year  Strategy 
(discussed  in  section  I.G.I),  which 
commits  the  States,  Tribes  and  Federal 
Agencies  responsible  for  environmental 
protection  and  resource  management  in 
the  Great  Lakes  Basin  to  achieving 
specific  environmental  goals. 
Specifically,  in  the  area  of  toxics 
reductions,  the  Strategy  calls  for 
(reducing]  the  level  of  toxic  substances 
in  the  Great  Lakes  System  with  an 
emphasis  on  persistent  toxic  substances, 
so  that  all  organisms  are  adequately 
protected  and  toxic  substances  are 
virtually  eliminated  from  the  Great 
Lakes  ecosystem.  As  discussed  above,  a 
wide  range  of  pollution  control, 
abatement  and  prevention  activities  are 


currently  underway  throughout  the 
Great  Lakes  Basin,  implementing 
numerous  statutes  and  policies  at  the 
Federal,  State  and  local  levels. 

Further,  EPA  believes  that  the  water 
quality  criteria,  methodologies, 
implementation  procedures  and 
antidegradation  provisions  in  the 
proposed  Guidance  satisfy  the 
requirements  of  section  118(c)(2)  of  the 
CWA  and  will  greatly  advance  the  CWA 
and  GLWQA  goals  to  restore  and 
maintain  the  integrity  of  the  Great  Lakes 
System.  EPA  recognizes,  however,  that  • 
full  achievement  of  these  goals  depends 
upon  the  successful  implementation  of 
a  variety  of  media-specific  programs. 

Accordingly,  EPA  and  the  Great  Lakes 
States  agreed  to  establish  a  multi-media 
process  through  the  "Great  Lakes  Toxics 
Reduction  Initiative"  (GLTxRI)  to 
identify  and  address  any  gaps  or  barriers 
to  establishing  uniform  consistent  load 
reduction  programs  for  sources  which 
effect  the  Great  Lakes  Basin  Ecosystem, 
including  whether  additional  guidance 
or  policies  should  be  developed  for  any 
particular  discharges  of  toxic  pollutants 
of  concern  to  the  waters  of  the  Great 
Lakes  System.  A  primary  goal  of  the 
GLTxRI  is  to  establish  a  consistent, 
uniform  approach  across  all  media  to 
reduce  loadings  of  toxic  pollutants  to 
the  waters  of  the  Great  Lakes  System, 
and  accelerating  scheduled  actions  in 
order  to  achieve  necessary  reductions. 

The  range  of  sources  oftoxic 
pollutants  to  be  addressed  under  the 
GLTxRI  includes,  but  is  not  limited  to^ 
agricultural  nonpoint  sources,  wet- 
weather  point  source  discharges, 
hazardous  waste  sites,  air  deposition, 
contaminated  sediments  and  spills  due 
to  storage,  handling  or  transport 
activities.  In  conjunction  with  the 
numeric  water  quality  criteria  and 
values,  implementing  procedures  and 
antidegradation  policies  established 
through  the  final  pubUcation  of  the 
Great  Lakes  Water  Quality  Guidance, 
this  process  will  provide  EPA  and  the 
Great  Lakes  States  and  Tribes  with  a 
comprehensive,  integrated  framework 
for  reducing  toxic  loadings  to  the  waters 
of  the  Great  Lakes  System,  with  the  goal 
of  virtually  eliminating  toxic  pollutants. 
Of  specific  concern  to  EPA  and  the 
States  is  the  reduction  of  those 
pollutants  classified  as  Bioaccumulative 
Chemicals  of  Concern  in  the  proposed 
Guidance,  as  they  pose  the  greatest  risk 
to  the  Great  Lakes  Basin  Ecosystem  in 
terms  of  systemwide  impacts.  Together, 
these  activities  will  enable  EPA  and  thj 
Great  Lakes  States  and  Tribes  to  develop 
cost-effective  strategies  to  further  the 
goals  and  requirements  of  the  CWA  and 
the  GLWQA,  and  ensure  attainment  of 
the  water  quality  criteria  and  values 
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established  through  the  publication  of 
the  final  Great  Lakes  Guidance. 

One  particular  issue  the  GLTxRI 
management  committee  will  focus  on  is 
the  inter-media  transfer  of  pollutants. 
EPA  and  the  Great  Lakes  States  are 
concerned  that  future  reductions  in 
loadings  of  toxic  pollutants  to  the  water 
may  cause  the  transfer  of  pollutants 
from  one  media  to  another — e.g.,  from 
water  to  air — rather  than  overall 
reductions  in  loadings  to  the 
environment.  As  a  result  of  this 
concern,  the  GLTxRI  management 
committee  will  identify  and  evaluate 
measures  for  minimixing  inter-media 
transfers.  Possible  measures  for 
consideration  iackide  whether  a 
permittee  shall  be  required  to  provide 
information  on  how  it  will  comply  with 
any  more  stringent  limitations  in  a  draft 
permit,  including  information  relevant 
to  tlie  transfer  of  pollutants  from  one 
mediiun  to  another,  whether  the 
reduction  would  be  attributable  to 
source  reduction  techniques,  and 
whether  the  facility  has  evaluated  any 
altemaUva  pollution  prevention 
measures. 

The  SAB  in  its  December  16,  1992, 
report.  Evaluation  of  the  Guidance  far 
the  Great  Lakes  Water  Quality  InitiaMve, 
recommended  that  EPA  promote  a 
broadly  based  ecosystem  approach 
which  considers  not  only  point  source 
discharges  but  nonpoint  sources, 
sediments,  atmospheric  fall-out,  and 
groundwater  as  targets  for  conservation 
and  control  of  undesirable  loadings. 
EPA  believes  through  implementing  the 
full  range  of  existing  regulatory  and 
voluntary  programs  described  above  to 
prevent  pollutants  from  being 
introduced,  reduce  pollutant  loadings 
currently  being  discharged,  and 
remediate  the  adverse  effects  associated 
with  past  pollutant  discharge  to  the 
Great  Lakes  System,  a  comprehensive 
ecosystem  approach  to  protecting  and 
restoring  me  Great  Lakes  is  bei.ig 
actively  pursued  by  EPA  and  the  Great 
Lakes  States  and  Tribes.  Further.  EPA 
believes  the  application  of  the  numeric 
water  quality  criteria  and  values 
proposed  in  the  proposed  Guii  lance  to 
the  ambient  waters  of  the  Great  Lakes 
System,  regardless  of  the  source  of 
pollutants  to  those  waters,  is  consistent 
with  and  promotes  the  ecosystem 
approach. 


H.  References 

Adler,  A.C.  et  al.  1993.  Reductive 

Dechlorination  of  Polychlorinated 
Biphenyls  in  Anaerobic  Sedix&ents. 
Environ.  Sci.  Technology  27(3):53Q-538. 

Andrq,  A.W.,  D.N.  Edgington,  J.  Manchester, 
S.  Murphy.  D.  Pham,  M.  Vogel,  Z. 
Matacz.  1993.  Application  of  the  Mass 
Balance  Approach  to  Green  Bay; 
Sediment  Loading,  Fluxes  and 
Redistribution  of  PCBs,  Dleldria,  and 
Other  Chlorinated  Hydrocarbons.  Draft 
report  under  EPA  Grant  Number: 
R005017-O1. 

Baker,  J.E.  and  S.E.  Eisenreich.  1989.  PCBs 
and  PAHs  as  tracers  of  particuIatB 
dynamics  in  large  lakes.  J.  Great  Lakes 
Res.  15(1):84103. 

Ballschmitter,  K.,  M.  Zell,  and  Z.  Freseniuz. 
T989.  Anal.  Cham.  302;20-31. 

BelU-an,  R.F.  1992.  Green  Bay/Fox  River  Mass 
Balance  Study,  Preliminary  Mianagement 
Summary.  U.S.  EPA  Great  Laises 
National  Program  Office. 

CapeL  P.O.  and  S.J.  Eisenreich.  19fl5.  PCBs  in 
Lake  Superior,  1978-1980.  J.  Great  Lakes 
Res.  11(4];447-461. 

DeVault,  D.S.,  W.A.  Wilford,  R.J.  Hesselberg, 
DA.  Nortrupt,  E.G.S.  Rundberg,  A.K. 
Alwan  and  C.  Bautista.  1986. 
Contaminant  trends  in  Lake  Trout 
(Salvelinus  namaycush)  from  the  upper 
Great  Lakes.  Arch.  Environ.  Contam. 
ToxicoL  15:349-356.  Contains  data 
published  through  1982. 

DeVault,  D.S.,  J.M.  Clark.  G.  Lahvis  and  J. 
Weishaar.  1988.  Contaminants  and 
trends  in  fall  run  Coho  salmon,  ].  Great 
Lakes  Rea.  14(l):23-33.  Contains  data 
published  through  1984. 

DeVault,  D.S.  1993a.  Data  on  contaminant 
trends  in  Lake  Trout  (Unpublished). 
Contains  data  for  1984-1990. 

DeVault,  D.S.  1993b.  Data  on  contaminant 
trends  in  fall  ran  Coho  salmon 
(Unpublished).  Contains  data  for  1986- 
1900. 

Diuham,  R.W.  and  B.G.  Oliver.  1983.  History 
of  Lake  Ontario  contamination  from  the 
Niagara  Rivor  by  sediment  radiodaf  ing 
and  chlorinated  hydrocarbon  analysis.  J. 
Great  Lakes  Res.  9(2):  160-168. 

Eadie.  B.).  and  J.A.  Robbins.  1987.  The  role 
of  particulate  matter  in  the  movement  of 
contaminants  in  the  Gmat  Lakes.  In 
Hites,  R.A.  and  S.J.  Eisenreich.  ed.. 
Sources  and  fates  of  aquatic  pollutants, 
American  Chemical  Society, 
Washington,  DC,  pp.  319-364. 

Eisenreich,  S.J.  1987.  The  chemical 
limnology  of  nonpoiar  organic, 
contaminants:  poiychlornated  biphenyls 
in  Lake  Superior.  In  Sources  and  Fates 
of  Aquatic  Pollutants,  A.H.  Hites  and  S.J. 
Eisenreich,  ed.,  American  Chemical 
Society.  Washington,  DC  pp.  393-469. 

Eisenreich,  S.J.  et  ai.  1989.  Environ.  ScL  and 
Technology,  23:1116-1126. 

Environment  Canada,  Fisheries  and  Oceans 
Canada,  and  Health  and  Welfare  Canada. 
1991.  Toxic  Chemicals  in  the  Great  Lakes 
and  As»ocia»ed  Effects:  Synopsis. 
Toronto,  Burlington  and  Ottawa> 


Great  Lakes  Science  Advisory  Board.  1990. 
Final  rep>ort  of  the  ecosystem  objectives 
committee,  March  1990.  Windsor. 
Ontario. 

Hermanson,  M.H.,  E.R.  Christensen,  D.J. 
Buser  and  L  Chan.  1991. 
Polychlorinated  biphenyls  in  dated 
sediment  cores  from  Green  Bay  and  Lake 
Michigan.  J.  Great  Lakes  Res.  17(1):94- 
1C8. 

International  Joint  Commission.  Sediment 
Subcommittee.  1988.  Procedures  for  the 
Assessment  of  Contaminated  Sediment 
Problems  in  the  Great  Lakes. 

Jafvert,  C.T.  1991.  Polychlorinated  biphenyls. 
In  Biological  Remediation  of 
Contaminated  Sediments,  with  Special 
Emphasis  on  the  Great  Lakes,  Report  of 
a  Workshop,  July  17-19, 1990,  C.T. 
Jafvert  and  J.E.  Rogers,  ed.,  U.S.  EPA, 
EPA/600/9-91/001. 

Kubiak.T.J.,  H.J.  Harris,  LM.  Smith,  T.R. 
Schwartz,  D.L  Stalling,  J.A.  Trick,  L. 
Sileo,  D.E.  Docherty  and  T.C.  Eidman. 
1989.  Microcontaminants  and 
reproductive  impairment  of  the  Forster's 
tern  on  Green  Bay,  Lake  Michigan — 
1983.  Arch.  Environ.  Contam.  ToxicoL 
18.  706-727. 

Legault.  J.  and  T.  Kuchenberg.  1978. 

Reflections  in  a  Tarnished  Mirror:  The 
Use  and  Abuse  of  the  Great  Lakes. 
Golden  Glow  Publishing,  Sturgeon  Bay, 
WI. 

Ludwig.  J.P.  and  H.  Kurita.  1988.  Colonial 
bird  deformities — An  effect  of  toxic 
chemical  residues  in  the  Great  Lakes?  In 
The  Great  Lakes:  Living  with  North 
America's  Inland  Waters,  Proceedings  of 
a  Symposium.  D.K  Hickcox,  ed., 
American  Water  Resources  Association, 
Bethesda,  MD. 

Mackay,  D.  1989.  Modeling  the  long-term 
behavior  of  an  organic  contaminant  in  a 
large  lake:  application  to  PCBs  in  Lake 
Ontario.  J.  Great  Lakes  Res.  15(2):283- 
297. 

Peakall.  D  B.  1988.  Known  effects  of 
pollutants  on  fish-eating  birds  in  the 
Great  Lakes  of  North  America,  Chapter  4 
pp.  39-54  in  Toxic  Contamination  in 
Large  Lakes,  Volume  1  Chronic  Effects  of 
Toxic  Contaminants  in  Large  Lakes, 
N,W.  Schmidtke,  ed.  Lewis  Publishers, 
Chelsea,  MI. 

Quinn,  F.H.  1992.  Hydraulic  residence  times 
for  the  Laurentian  Great  Lakes,  J.  Great 
Lakes  Res.  18(l):22-28. 

Rathke,  D.E.  and  G.  McRae.  1989.  1987 
Report  on  Great  Lakes  Water  Quality, 
Appendix  B;  Great  Lakes  Surveillance, 
Voltime  ill.  Report  of  the  Great  I.,akes 
Water  Q'oality  Board  to  the  International 
Joint  Commission,  Windsor,  Ontario,  pp. 
6.1.1-6.1.36. 

Richardson.  W..  D.  Endicott.  D.  Patterson. 
1993.  Addendum  to  the  Green  Bay/Fox 
River  Management  Suxmnarv  Report 
U.S.  EPA 


Federal  Register  /  Vol.  58,  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules  20833 


Spangler,  G.R.  1988.  Perspectives  on  the 
influence  of  toxic  substances  on  fishery 
productivity.  Chapter  11  pp.193-207  in 
Toxic  Contamination  in  Lairge  Lakes, 
Volume  II,  Impact  of  Toxic  Contaminants 
on  Fisheries  Management,  N.VV. 
Schmidtke,  ed.  Lewis  Publishers, 
Chelsea,  MI. 
Strachan,  VV.M.J.  and  M.G.  Henry,  chrs.  1990. 
Final  report  of  the  Ecosystem  Objectives 
Committee.  Report  to  the  Great  Lakes 
Science  Advisory  Board  of  the 
International  Joint  Commission, 
Windsor,  Ontario. 
U.S.  EPA  Great  Lakes  National  Program 
Office.  1989.  Green  Bay  Mass  Balance 
Study  Plan:  A  Strategy  for  Tracking 
Toxics  in  the  Bay  of  Green  Bay.  Lake 
Michigan. 
U.S.  EPA.  1989.  Cooperative  agreement 
between  the  U.S.  Environmental 
Protection  Agency,  Great  Lakes  National 
Progr«ra  Office  (GLNPO)  and  the  U.S. 
Fish  and  Wildlife  Service,  National 
Fisheries  Research  Center— Great  Lakes 
(NFRC-GL),  July  13, 1989.  Example  of 
cooijerative  agreement  specifying  data 
collection  supporting,  e.g.,  DeVault  et  al., 
1986;  DeVault  et  al.,  1988;  DeVault, 
1993a;  DeVault  1993b. 
U.S.  EPA,  1993.  Derivation  of  Proposed 
Humian  Health  and  Wildlife 
Bioaccumulation  Factors  for  the  Great 
Lakes  Initiative.  NTIS  Number:  PB93- 
154672.  ERIC  Number:  3920. 
Wiemeyer,  S.N.,  T.G.  Lamont,  CM.  Bunck. 
C.R.  Sindelar,  F.J.  Gramlich,  J.D.  Fraser, 
and  MA.  Byrd.  1984.  Organochlorine 
pesticide,  polychlorobiphenyl,  and 
mercury  residues  in  bald  eagle  eggs — 
1969-79—  and  their  relationships  to 
shell  thinning  and  reproduction.  Arch. 
Enviiion.  Contam.  Toxicol.  13:529-549. 
Willford,  VV.A.,  R.A.  Bergstedt,  W.H.  Berlin. 
N.R.  Foster,  R.J.  Hesselberg,  M.J.  Mac, 
D.R.  M.  Passino,  R.E.  Reinert  and  D.V. 
Rottiers.  1981.  Chlorinated  hydrocarbons 
as  a  fjctor  in  the  reproduction  and 
survival  of  lake  trout  (salvelinus 
namaycush)  in  Lake  Michigan.  Technical 
Paper  105  of  the  U.S.  Fish  and  Wildhfe 
Service,  Great  Lakes  Fisheries 
Laboratory,  Ann  Arbor,  MI. 
U.S.  EPA.  1992.  National  Study  of  Chemical 
Residues  in  Fish,  EPA  823-R-92-008a. 

II.  Regulatory  Requirements 

The  proposed  Guidance  consists  of  a 
new  part  132  of  Title  40,  Water  Quality 
Guidance  for  the  Great  Lakes  System. 
This  section  of  the  preamble  describes 
the  over^l  regulatory  requirements  that 
EPA  proposes  for  adoption  by  the  Great 
Lakes  States  and  Great  Lakes  Tribes. 


A.  Scope  and  Purpose 

The  Guidance  consists  of  regulatory 
requirements,  contained  in  part  132, 
including  six  appendixes  that  provide 
the  text  of  the  Water  Quality  Guidance 
that  the  Great  Lakes  States  and  Tribes 
must  adopt  into  their  laws  and 
regulations.  Part  132  as  a  whole 
constitutes  the  Water  Quality  Guidance 


for  the  Great  Lakes  System  required  by 
section  118(c)(2)  of  the  Clean  Water  Act 
(Pub.  L.  92-500  as  amended  by  the 
Great  Lakes  Critical  Programs  Act  of 
1990.  Pub.  L.  101-596). 

Today's  proposal  also  is  intended  to 
satisfy  the  requirements  of  section 
118(c)(7)(C)  of  the  Clean  Water  Act  that 
EPA  pubhsh  information  concerning  the 
public  health  and  environmental 
consequences  of  contaminants  in  Great 
Lakes  sediment  and  that  the  information 
include  specific  numerical  limits  to 
protect  health,  aquatic  life,  and  wildlife 
from  the  bioaccumulation  of  toxins. 

The  Guidance  has  three  major 
purposes.  First,  it  provides  guidance  to 
the  Great  Lakes  States  and  Tribes  on 
minimum  water  quality  standards.  To 
accomplish  this,  the  Guidance  contains 
numerical  water  quality  criteria  for  32 
pollutants,  listed  in  Tables  1,  2.  3  and 
4  in  §  132.3.  The  Guidance  also  contains 
methodologies  for  the  development  of 
water  quality  criteria  and  water  quality 
values  for  the  protection  of  aquatic  life, 
human  health,  and  wildhfe.  and  a 
methodology  for  development  of 
bioaccumulation  factors,  in  appendixes 
A,  B,  C  and  D.  Together,  these  criteria 
and  methodologies  specify  numerical 
limits  on  pollutants  in  ambient  Great 
Lakes  waters  to  protect  human  health, 
atretic  life,  and  wildlife. 

The  second  purpose  of  the  proposed 
Guidance  is  to  provide  guidance  to  the 
Great  Lakes  States  and  Tribes  on 
antidegradation  policies  and  to  require 
adoption  of  the  Antidegradation 
Standard,  the  Antidegradation 
Implementation  Procedures,  the 
Antidegradation  Demonstration 
provisions,  and  the  Antidegradation 
Decision  provisions  in  appendix  E. 

The  third  purpose  of  tne  proposed 
Guidance  is  to  provide  guidance  on 
implementation  procedures,  through  the 
Water  Quality  Guidance 
Implementation  Procedures  at  §  132.5 
and  in  appendix  F.  Some  portions  of  the 
Implementation  Procedures  also  affect 
the  adoption  of  minimum  water  quality 
standards. 

B.  Definitions 

Section  132.2  of  the  proposed 
Guidance  contains  definitions  which 
apply  to  this  part.  Section  132.2  is  a 
partial  list  of  terms  which  need  to  be 
defined  for  consistent  interpretation  of 
the  Guidance  in  this  part.  Section 
132.4(a)  of  the  proposal  requires  Great 
Lakes  States  and  Tribes  to  adopt  these 
definitions  as  part  of  their  water  quality 
standards  or  approved  NPDES 
programs.  Other  definitions,  bearing  on 
the  individual  portions  of  the  Guidance, 
are  contained  in  appendixes  A  through 
F.  Generally,  where  terms  have  been 


applied  in  the  Guidance  in  the  same 
manner  as  in  previous  National 
regulations,  such  as  those  in  40  CFR 
122.2, 130.2.  and  131.3.  a  duplicate 
definition  has  not  been  provided. 
However,  in  some  cases,  duplicate 
definitions  have  been  provided  to  assist 
the  reader.  The  following  paragraphs 
describe  the  origin  of  the  terms  defined 
in  §132.2. 

The  definition  of  "Great  Lakes 
System"  is  from  section  118  of  the  Clean 
Water  Act  (CWA)  and  the  Great  Lakes 
Water  Quality  Agreement  (GLWQA  or 
Agreement).  It  is  provided  for  the 
convenience  of  the  reader.  Great  Lakes 
States  and  Tribes  must  apply  the 
provisions  of  the  Guidance  to  all 
portions  of  the  Great  Lakes  System 
within  their  jurisdiction.  Waters  of  the 
Great  Lakes  System  located  within  the 
United  States  are  "waters  of  the  United 
States"  as  defined  in  40  CFR  122.2. 

The  terms  "connecting  channels  of 
the  Great  Lakes"  and  "Great  Lakes"  are 
from  section  118  of  the  Clean  Water  Act. 
The  terms  "load  allocation."  "loading 
capacity."  "total  maximum  daily  load" 
and  "wasteload  allocation"  are 
duplicated  from  40  CFR  part  130.  and 
are  included  in  this  proposed  Guidance 
to  assist  the  reader.  EPA  requests 
comments  on  the  use  of  these 
definitions  in  part  132.  However.  EPA  is  . 
not  proposing  today  to  revise  40  CFR 
part  130.  and  is  therefore  not  soliciting 
comments  on  40  CFR  part  130. 

The  terms  "existing  uses."  "Federal 
Indian  reservation"  and  "Indian  Tribe" 
are  duplicated  from  40  CFR  131.3,  and 
are  included  in  this  proposed  Guidance 
to  assist  the  reader. 

The  terms  "acute/chronic  ratio," 
"acute  toxic  unit  (TU,)."  "chronic  toxic 
unit  (TUc)."  "EC50."  and  "no  observed 
effect  concentration"  are  adapted  from 
the  March  1991  EPA  guidance 
document.  "Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control  (TSD)."  The  TSD  has 
undergone  extensive  peer  review,  and 
EPA  believes  the  technical  definitions 
derived  from  the  TSD  are  valid 
technically  and  scientifically.  However, 
there  may  be  policy  or  administrative 
implications  from  adopting  these 
definitions  in  the  proposed  Guidance 
that  were  not  considered  at  the  time  the 
TSD  was  developed.  EPA  invites 
comment  on  the  use  of  these  definitions 
in  part  132.  However,  EPA  is  not 
proposing  today  to  revise  the  TSD,  and 
is  therefore  not  soliciting  comments  on 
the  TSD  in  this  proposed  rulemaking. 
The  terms  "open  waters  of  the  Great 
Lakes"  and  "tributaries  of  the  Great 
Lakes  System"  were  developed 
primarily  to  facifitate  application  of 
requirements  that,  for  technical  reasons. 
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have  difiiarent  application  ox  afiscts 
depending  on  die  type  of  watar  body. 
EPA  invites  comments  on  these 
deHnitions. 

The  term  "bioaccumulativa  chemical 
of  concBm"  is  discussed  in  section  II.G 
of  this  preamble. 

The  term  "wet  weather  point  source" 
is  discussed  in  section  lI.E  of  this 
preamble. 

The  term  "Great  Lakes  States  and 
Great  Lakes  Tribes"  is  defined  in  the 
proposed  Guidance  to  clarify  which 
States  contain  portions  of  the  Great 
Lakes  System  within  their  boundaries 
(i.e.,  Illinois,  Indiana,  Ohio,  Michigan. 
Minnesota,  New  York,  Pennsylvania, 
and  Wisconsin).  The  proposal  also 
includes  within  the  definition  any 
Indian  Tribe  as  defined  below  whose 
reservation  Ues  in  whole  or  in  part 
within  the  drainage  basin  of  the  Great 
Lakes,  and  that  EPA  has  determined 
qualifies  under  section  518  of  the  Clean 
Water  Act  to  administer  programs  under 
sections  303  (see  40  CFR  131.8)  and/or 
4C2  of  the  Clean  Water  Act 

The  proposal  includes  Indian  Tribes 
in  this  definition  because  section  118(c) 
requires  the  water  quality  guidance  to 
apply  to  the  Great  Lakes  System,  and 
some  portions  of  the  Great  Lakes  System 
are  located  within  the  boundaries  of 
Indian  Reservations.  Tribes  are  not 
required  to  apply  for  authorizaMon  to 
administer  programs  under  sections  303 
or  402  of  the  Gean  Water  Act.  However, 
if  they  do,  they  are  required  to  adopt 
requirements  consistent  with  section 
1 18  of  the  Clean  Water  Act  and  the  final 
Guidance  adopted  in  part  132  in  order 
to  control  discharges  into  the  Great 
Lakes  System  to  the  same  extent  as 
Great  Lakes  States.  If  they  do  not,  EPA 
or  State  water  quality  standards  which 
may  apply  to  Indian  Reservations  must 
incorporate  the  requirements  of  part 
132,  and  EPA  will  incorporate  the 
requirements  of  this  part  into  EPA- 
issued  permits  for  discharges  on  Indian 
Reservations.  For  further  discussion  of 
how  the  water  quality  standards 
program  operates  on  Indian 
Reservations,  see  54  FR  64891  (Dec.  12. 
1991). 

EPA  believes  that  inclusion  of  Indian 
Tribes  in  the  proposed  Guidance  is 
consistent  with  section  518  of  the  Clean 
Water  Act.  While  section  518(e)  does 
not  explicitly  address  Tribal  assumption 
of  responsibilities  under  section 
lia(c)(2),  it  does  address  water  quality 
standards  and  NPDES  programs  which 
are  the  base  programs  addressed  by  the 
section  118(c)(2)  requirements.  Section 
518  clearly  allows  Indian  Tribes  to  be 
authorized  to  administer  both  water 
quaUty  standards  and  NPDES  programs, 
and  EPA  sees  no  reason  why  Indian 


Tribes  should  not  be  similarly  treated 
for  purposes  of  section  118(c)(2). 
Indeed,  were  EPA  not  to  require  that 
Indian  Tribes  comply  witJi  the  proposed 
requirements  in  the  proposed  Guidance, 
there  could  be  a  gap  in  the  protection  of 
the  Great  Lakes  System.  EPA  does  not 
believe  that  Congress  would  have 
intended  this  result. 

EPA  invites  comment  on  the 
inclusion  of  Indian  Tribes  in  this 
definition,  including  the  policy, 
administrative  and  resource 
implications  of  requiring  Indian  Tribes 
who  are  authorized  to  administer 
programs  under  sections  303  and/or  402 
to  adopt  the  provisions  of  this 
Guidance.  At  this  time,  there  are  no 
Indian  Tribes  authorized  to  administer 
programs  under  either  section  303  or 
section  402  within  the  boundaries  of  the 
Great  Lakes  System.  EPA  intends  to 
work  with  the  Great  Lakes  Indian  Tribes 
on  a  govemment-to-govemment  basis  to 
provide  them  with  a  greater 
understanding  of  the  Great  Lakes 
Guidance  and  its  impact  on  Tribal 
governments.  To  achieve  this,  EPA 
plans  to  develop  a  specific  outreach 
program  with  the  Great  Lakes  Tribes 
within  the  context  of  a  broader  public 
forum  to  inform  the  public  on  the 
elements  of  the  Guidance. 

The  terms  "carcinogen," 
"noncarcinogen,"  "quantitative 
structure  activity  relationship,"  "slope 
factor,"  "thre^old  effiect,"  and 
"uncertainty  factors"  are  derived  fi-om 
EPA's  risk  assessment  methodologies, 
and  were  adapted  for  application  in  this 
Guidance.  These  terms  and  their  usage 
are  discussed  in  sections  V  and  VI  of 
this  preamble. 

The  terms  "compliance  evaluation 
level,"  "detection  level,"  "minimum 
level,"  and  "quantification  level"  are 
discussed  in  section  VUI.H  of  this 
preamble.  The  term  "detection  level"  is 
fi-om  40  CFR  136.2(f),  and  is  provided 
for  the  convenience  of  the  reader. 

The  terms  "acceptable  daily 
exposure,"  "acute  toxicity,"  "adverse 
effect,"  "bioaccumulation  factor," 
"bioaccumulation,"  "bioconcentration," 
"bioconcentration  factor," 
"biomagnification,"  "chronic  toxicity," 
"depuration,"  "LC50,"  "linear  multi- 
stage model,"  "lowest  observed  adverse 
effect  level,"  "no  observed  adverse 
effect  level,"  "octanol-water  partition 
coefficient,"  "relative  source 
contribution,"  "steady  state  BAF/BCF," 
"superhpophilic  chemical,"  and 
"uptflke"  are  derived  from  common 
usage  by  toxicologists  and  biologists* 
and  were  adapted  for  application  in  this 
proposed  Guidance.  These  terms  are 
discussed  further  in  sections  III  through 
VI  of  this  preamble,  in  appendixes  A 


through  D,  and  in  the  corresponding 
Technical  Support  Documents. 

The  term  "threatened  or  endangered 
species"  is  defined  for  the  purposes  of 
the  proposed  Guidance  as  those  species 
that  are  Usted  as  threatened  or 
endangered  under  the  Federal 
Endangered  Species  Act  This  definition 
is  discussed  in  section  II.K  of  this 
preamble. 

The  terms  "human  cancer  criterion," 
"human  cancer  value,"  "human 
noncancer  criterion,"  "human 
noncancer  value,"  and  "risk  associated 
dose"  are  discussed  in  section  V  of  this 
preamble.  The  selection  of  the  one  in 
100,000  risk  level  for  human  cancer 
criteria  and  values,  and  risk  associated 
dose,  is  also  discussed  further  in  section 
V. 

The  terms  "criterion  continuous 
concentration,"  "criterion  maximum 
concentration,"  "final  acute  value," 
"final  chronic  value,"  "final  plant 
value,"  "genus  mean  acute  value," 
"genus  mean  chronic  value,"  "species 
mean  acute  value,"  and  "species  mean 
chronic  value"  were  adapted  from 
EPA's  "Guidelines  for  Deriving 
Numerical  Nationtil  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses"  (Stephen,  et 
al.,  1985)  for  application  in  the 
proposed  Guidance.  These  terms  are 
explained  more  fidly  in  appendix  A  of 
the  proposed  Guidance  and  in  section 
ni  of  this  preamble. 

The  terms  "Tier  I  criteria"  and  "Tier 
II  values"  are  provided  to  differentiate 
between  products  of  Tier  I 
methodologies  which  either  have  been 
adopted  as  numeric  criteria  into  water 
quality  standards  or  are  used  to 
implement  narrative  criteria  ("Tier  I 
criteria");  and  products  of  Tier  II 
methodologies  which  are  used  to 
implement  narrative  water  quality 
criteria  ("Tier  II  values").  Sections  III,  V 
and  VI  of  this  preamble  explain  the  use 
of  Tier  I  and  11  methodologies  in  this 
proposed  Guidance.  EPA  invites 
comment  on  these  definitions. 

The  terms  "allowable  dilution  flow 
(Q»d),"  "dilution  fraction,"  and  "stream 
design  flow"  are  discussed  in  section 
Vni.C  of  this  preamble. 

EPA  invites  comment  on  all 
definitions  used  in  the  proposed 
Guidance.  EPA  also  invites  comments 
on  whether  additional  terms  should  be 
defined  in  this  part 

C.  Adoption  of  Criteria,  Methodologies, 
and  Procedures 

Section  132.3  of  the  proposed 
Guidance  requires  Great  Lakes  States 
and  Tribes  to  adopt  numeric  criteria  for 
16  pollutants  forUie  protection  of 
aquatic  life,  listed  in  Tables  1  and  2; 
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numeric  criteria  for  20  pollutants  for  the 
protectiMi  of  human  health,  listed  in 
Table  3;  and  numeric  criteria  for  4 
pollutants  for  the  protection  of  wildlife, 
listed  in  Table  4.  Section  132.4  of  the 
proposed  Guidance  requires  Great  Lakes 
States  and  Tribes  to  adopt  the 
methodologies  for  developing  numeric 
water  quality  criteria  and  values  to 
protect  aquatic  life,  human  health,  and 
wildlife  specified  in  appendixes  A 
through  D.  Section  132.4  also  requires 
Great  Lakes  States  and  Tribes  to  adopt 
the  Antidagradation  Policy  in  appendix 
E  and  the  Implementation  Procedures  in 
appendix  F. 

The  Great  Lakes  Initiative  Committees 
developed  the  basis  for  the  procedures 
required  in  the  proposed  Guidance 
because  of  a  strong  concern  about  the 
environmental  problems  in  the  Great 
Lakes  System  and  a  concern  that 
differences  in  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  were 
leading  to  significant  inconsistencies  in 
regulatory  approaches  between  the 
States.  For  example,  human  health 
criteria  for  mercury  range  ft-om  0.0069 
Hg/L  in  one  Great  Lakes  State,  to  2.0  pg/ 
L  in  another,  with  no  two  States  having 
the  same  value.  Similarly,  aquatic  life 
chronic  criteria  for  cadmium  range  from 
0.471  pg/L  to  1.4  pg/L,  and  human 
health  criteria  for  benzene  range  from 
0.7  pg/L  to  710.0  pg/L.  As  another 
example,  otdy  two  States  have 
developed  explicit  water  quality  criteria 
for  the  protection  of  wildlife.  Further 
examples  of  significant  differences 
between  existing  water  quality  programs 
include: 

1.  The  use  by  some  States  of 
bioaccumulation  factors  when 
calculating  exposure,  while  other  States 
use  the  less  restrictive  bioconcentration 
factors.  These  practices  can  lead  to 
differences  of  several  orders  of 
magnitude  in  the  stringency  of  water 
qualitv-based  controls. 

2.  The  USB  of  different  "translator" 
methodologies  in  developing  derived 
numeric  criteria  for  implementing 
narrative  water  ouality  criteria. 

3.  The  use  of  different  assumptions 
when  calculating  total  maximum  daily 
loads  and  waste  load  allocations.  For 
example,  different  assumptions  about 
background  concentrations,  mixing 
zones,  receiving  water  flows,  or 
environmental  fate  can  each 
individually  result  in  orders  of 
magnitude  differences  in  water  quality- 
based  effluent  limits  in  NPDES 
discharge  permits. 

4.  The  use  of  different  practices  in 
deciding  what  pollutants  need  to  be 
regulated  in  a  discharge,  what  effect 
detection  limits  have  on  compliance 
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determinations,  and  how  to  develop 
whole  effluent  toxicity  limitations. 

For  these  reasons,  the  Steering 
Committee  chose  to  develop  guidance 
on  those  aspects  of  current  State  water 
quality  standards  programs  and 
implementation  procedures  which  have 
led  to  the  most  serious  inconsistencies 
among  the  Great  Lakes  States'  water 
quality  programs.  In  order  to  maximize 
use  of  available  time  and  resources,  the 
Steering  Committee  did  not  develop 
guidance  on  areas  that  were  currently 
being  addressed  through  other  programs 
or  initiatives,  or  for  implementation 
procedures  that  relied  primarily  on  best 
professional  judgment  determinations  of 
permitting  authorities.  The  Steering 
Committee  believed  that  uniform 
requirements  were  most  necessary  for 
the  criteria  methodologies,  anti- 
degradation  policies,  and  selected 
implementation  procedures  to  ensure 
consistent  permit  limitations  for  similar 
discharges  throughout  the  Great  Lakes 
basin.  The  results  of  the  Steering 
Committee's  work  formed  the  basis  for 
EPA's  development  of  the  proposed 
Guidance. 

The  areas  not  addressed  in  the 
proposed  Guidance  would  continue  to 
be  subject  to  all  applicable  Federal, 
State,  or  Tribal  requirements  or 
guidance.  For  example,  the  EPA 
guidance  document  "Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control"  (March  1991)  remains 
fully  applicable  as  evidence  within  the 
Great  Lakes  System  for  topics  that  have 
not  been  addressed  by  the  proposed 
Guidance,  and  fully  applicable  as 
guidance  for  all  topics  for  waters 
outside  the  Great  Lakes  System. 

D.  Application  of  Methodologies, 
Policies,  and  Procedures 

1.  The  Two-Tiered  Approach 

The  Initiative  Committees  were 
concerned  that  traditional  criteria 
development  methodologies  would  not 
be  adequate  to  address  the  wide  range 
of  pollutants  in  the  Great  Lakes  System. 
In  particular,  in  order  to  assure  the 
scientific  validity  of  criteria  as 
protective  of  designated  uses,  criteria 
methodologies  include  minimum 
requirements  for  toxicological  data  that 
may  be  difficult  to  meet  except  for  a 
limited  number  of  well-studied 
pollutants.  In  many  cases,  the  full 
complement  of  toxicity  data  is  not 
available  for  a  particular  pollutant 
which  IS  nevertheless  known  or 
expected  to  cause  adverse  effects  to 
humans,  aquatic  life,  and  wildlife.  Some 
of  the  Great  Lakes  States  currently  have 
procedures  that  are  intended  for  use  as 
translator  mechanisms  to  derive 


numeric  ambient  pollutant 
concentrations  that  will  implement,  in 
conjunction  with  the  proposed  whole 
effluent  toxicity  requirements,  the 
States'  narrative  criteria  (e.g.,  "no  toxic 
substances  in  toxic  amounts").  The 
Initiative  Committees  wanted  to  ensure 
consistency  among  States  in  the  Great 
Lakes  System  as  to  how  fimited  data  are 
used  to  derive  values  for  regulating 
discharges.  The  Initiative  Committees 
also  wanted  to  develop  a  methodology 
to  be  used  as  a  translator  mechanism 
common  to  all  Great  Lakes  States  that 
could  be  used  in  setting  permit  Umits 
for  the  Great  Lakes  System. 

To  address  these  needs,  the 
Committees  developed  a  two-tiered 
approach,  including: 

a.  Traditional  criteria  development 
methodologies,  to  enable  development 
of  water  quality  criteria  (Tier  I);  and 

b.  Methodologies  under  which  water 
quality  values  (Tier  II)  could  be 
calculated  with  fewer  data  than  the  full 
minimum  data  required  for  a  Tier  I 
criterion  calculation.  The  purpose  of 
Tier  II  methodologies  is  to  provide  Great 
Lakes  States  with  guidance  on 
evaluating  pollutants  when  there  is 
insufficient  data  to  develop  Tier  I 
criteria. 

The  Initiative  Committees  intended 
that  the  outcome  of  a  Tier  II  analysis 
would  be  a  somewhat  conservative 
value  to  reflect  the  increased 
uncertainty  surrounding  a  more  limited 
database.  For  example,  for  aquatic  life 
criteria,  this  consideration  resulted  in 
the  development  of  a  methodology 
which  generally  produces  more 
stringent  (lower)  values  where  there  are 
fewer  data,  and  less  stringent  values  as 
the  database  increases. 

EPA  believes  that  a  uniform  method 
will  advance  the  goals  of  the  Great 
Lakes  Critical  Programs  Act  (CPA).  First. 
EPA  believes  that  the  additional 
protection  that  the  Tier  II  approach  will 
provide  is  consistent  with  the  objectives 
of  the  Great  Lakes  Water  Quality 
Agreement,  as  incorporated  into  section 
118  of  the  Clean  Water  Act.  Article  II  of 
the  GLWQA  provides  that  the  United 
States  and  Canada  will  make  maximum 
efforts  to  develop  programs,  practices 
and  technology  necessary  for  a  better 
understanding  of  the  Great  Lakes 
System,  and  to  eliminate  or  reduce  to 
the  maximum  extent  practicable  tlie 
discharge  of  pollutants  into  Great  Lakes 
waters.  Article  HI  provides  general 
narrative  objectives  for  the  Great  Lakes 
System  including  that  the  Great  Lakes 
waters  should  be  fi-ee  from  deleterious 
substances  including  pollutants  that  are 
toxic  or  harmful  to  humans,  animals  or 
aquatic  life.  The  conservative  Tier  II 
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method  proposed  will  contribute  to  the 
more  rapid  achievement  of  these  goals. 

Additionally,  EPA  believes  that  the 
Tier  n  approach  is  consistent  with 
Congress'  goals  and  objectives.  The 
legislative  history  of  the  CPA  indicates 
that  Congress  recognized  that  the  Great 
Lakes  is  both  a  unique,  interconnected 
ecosystem  and  a  unique  National 
resource  that  might  require  unusual 
measures  to  protect.  See,  for  example, 
136  Cong.  Rec.  S.  15622-23,  Oct.  17, 
1990  (Sen.  Kohl);  S.  Rep,  No.  101-339, 
101st  Cong.,  2d  Sess.  at  7.  EPA  believes 
that  Congress  gave  EPA  discretion  to 
regulate  the  Great  Lakes  waters  more 
stringently  than  other  waters  of  the 
United  States,  where  a  more  stringent 
approach  would  promote  more  rapid 
achievement  of  desired  water  quahty 
across  the  Great  Lakes  basin. 
Consequently,  EPA  is  proposing  Tier  II 
methods  for  aquatic  life,  human  health, 
and  wildlife  protection  that  the 
Initiative  Committees  developed. 
Sections  D.2  and  D.3  below  describe  the 
two-tiered  approach  in  more  detail. 

2.  Application  of  Tier  I  Methodologies 

The  proposed  Guidance  requires 
Great  Lakes  States  or  Tribes  to  use  the 
Tier  I  methodologies  in  appendixes  A 
through  D  when  adopting  or  revising 
numeric  water  quality  criteria.  In 
addition,  if  a  Great  Lakes  State  or  Tribe 
has  not  adopted  a  numeric  water  quality 
criterion  for  a  pollutant  in  its  water 
quality  standards,  but  enough  data 
exists  to  meet  Tier  I  minimum  data 
requirements,  §  132.4(c)  requires  use  of 
the  Tier  I  methodologies  for  any 
development  of  numerical  criteria  to 
implement  narrative  criteria.  As 
discussed  further  below,  such 
implementation  would  include 
development  of  water  quality-based 
effluent  limits,  where  appropriate. 

This  approach  is  less  flexible  than 
currently  allowed  imder  40  CFR  part 
131,  where  States  may  use  EPA's  section 
304(a)  methodologies,  or  any  other 
scientifically  defensible  meiiod,  in 
developing  numeric  criteria  and 
implementing  narrative  criteria.  EPA 
believes  that  the  proposed  approach  is 
desirable  and  consistent  with 
Congressional  intent  in  order  to  achieve 
a  greater  degree  of  consistency  of  water 
quality-based  controls  within  the  Great 
Lakes  System. 

The  proposed  Guidance  also  includes 
proposed  numeric  criteria  in  Tables  1 
through  4  of  part  132  that  were  derived 
using  the  Tier  I  methodologies.  EPA  is 
proposing  to  require  Great  Lakes  States 
and  Tribes  to  adopt  these  specific 
numeric  criteria  into  their  water  quality 
standards  for  the  Great  Lakes  System. 


Over  time,  a  database  from  which 
both  numeric  Tier  I  water  quahty 
criteria  and  Tier  II  water  quality  values 
can  be  derived  will  expand.  EPA  Region 
5,  in  cooperation  with  Regions  2  and  3, 
Headquarters  offices,  and  the  Great 
Lakes  States  and  Tribes,  will  establish  a 
clearinghouse  for  these  environmental 
data.  As  additional  data  become 
available  or  additional  Tier  I  numeric 
criteria  and  Tier  11  values  are  calculated 
by  EPA,  States,  or  Tribes,  Region  5  will 
ensure  that  this  information  is 
disseminated  to  the  Great  Lakes  States 
and  Tribes.  Regions  2,  3  and  5,  through 
their  review  and  approval  of  State  water 
quality  standards  under  section  303  of 
the  Clean  Water  Act,  will  ensure  that 
the  Great  Lakes  States  and  Tribes 
maintain  the  minimum  consistent  level 
of  protection  for  aquatic  life,  human 
health,  and  wildlife  throughout  the 
Great  Lakes  System  provided  by 
application  of  the  methodologies 
promulgated  in  the  final  Guidance. 

The  proposed  rule  does  not  alter 
existing  regulations  under  40  CFR  part 
131  concerning  when  a  State  is 
obligated  to  adopt  a  numeric  water 
quality  criterion  beyond  those  specified 
in  Tables  1  through  4  of  the  proposed 
Guidance.  Section  303(c)(2)(B)  currently 
requires  States  to  adopt  numeric  criteria 
for  toxic  pollutants  for  which  section 
304(a)  criteria  are  available,  and  which 
could  reasonably  be  expected  to 
interfere  with  designated  uses.  EPA 
regulations  do  not  specify  other 
instances  where  numeric  criteria  are 
required,  though  EPA  has  the  authority 
to  identify  such  instances  on  a  case-by- 
case  basis  under  section  303(c)(4)  of  the 
Clean  Water  Act. 

One  alternative  to  the  proposed 
Guidance  would  be  to  broaden  the 
States'  and  Tribes'  obligation  to  adopt 
numeric  Tier  I  criteria  into  water  quality 
standards.  Specifically,  EPA  could 
instead  require  the  Great  Lakes  States 
and  Tribes  to  adopt  a  Tier  I  criterion 
into  their  water  quality  standards  when 
sufficient  toxicological  data  exists  under 
a  Tier  I  methodology,  and  when  the 
pollutant  could  reasonably  be  expected 
to  interfere  with  the  designated  uses  in 
ambient  waters,  for  all  pollutants 
including  pollutants  for  which  EPA  had 
not  developed  National  criteria  under 
section  304(a).  EPA  decided  not  to 
propose  this  alternative,  however, 
because  it  may  increase  the 
administrative  burden  on  Federal,  State 
and  Tribal  authorities  without 
necessarily  providing  a  significant 
advantage  over  EPA's  periodic  review  of 
State  or  Tribal  water  quality  standards 
to  determine  the  need  for  numeric  water 
quahty  criteria.  Another  alternative 
would  be  for  EPA  to  amend  Tables  1 


through  4  in  future  rulemaking  to 
include  additional  Tier  I  criteria  as 
sufficient  data  become  available  or  are 
evaluated,  and  require  the  Great  Lakes 
States  and  Tribes  to  adopt  these  criteria 
into  their  water  quality  standards.  EPA 
invites  comment  on  these  or  other 
alternatives  to  the  proposed  Guidance, 
including  the  advantages  and 
disadvantages  of  requiring  Great  Lakes 
States  and  Tribes  to  adopt  any  Tier  I 
criterion  subsequently  calculated  or 
approved  by  EPA  into  their  water 
quality  standards  for  the  Great  Lakes 
System. 

Section  132.4(c)  also  requires  the  use 
of  Tier  I  methodologies  when 
developing  numeric  criteria  to 
implement  State  or  Tribal  narrative 
criteria  if  data  satisfying  the  Tier  I 
minimum  data  requirements  are 
available.  For  example,  if  a  State  or 
Tribe  is  deriving  numeric  criteria  for  a 
pollutant  to  implement  the  narrative 
criteria  and  data  are  available  that  meet 
the  minimum  data  requirements  for  Tier 
I,  then  the  State  or  Tribe  must  use  the 
Tier  I  methodologies  in  the  proposed 
Guidance  in  deriving  the  numeric 
criteria.  In  this  example,  because  the 
State  or  Tribe  is  not  proposing  to  adopt 
the  numeric  Tier  I  criteria  into  water 
quality  standards,  the  State  or  Tribe 
does  not  need  to  submit  the  derived 
numeric  criteria  to  EPA  for  approval. 
Instead,  the  State  would  use  the  derived 
numeric  Tier  I  criteria  in  developing 
Total  Maximum  Daily  Loads  (TMDLs) 
and  water  quaUty-based  effluent  limits. 
In  the  context  of  EPA's  review  and 
approval  of  the  resulting  TMDLs  under 
40  CFR  part  130,  and  review  of  the 
water  quality-based  effluent  limits  in 
NPDES  permits  submitted  under  part 
123,  EPA  will  review  the  State  and 
Tribal  interpretations  of  narrative  water 
quality  criteria. 

EPA  invites  comments  on  this 
approach  for  the  use  of  Tier  I 
methodologies  required  under  §  132.4(c) 
and  any  alternative  approaches. 

3.  Application  of  Tier  II  Methodologies 

It  is  preferable,  in  all  cases,  to  have 
Tier  I  criteria  available  to  compute 
water  quality-based  effluent  limits. 
However,  the  development  of  Tier  I 
criteria  is  often  costly  and  time 
consuming.  In  the  absence  of  a  Tier  I 
criterion,  die  permitting  authorities 
must  have  some  mechanism  with  which 
to  interpret  and  ensure  that  the  narrative 
prohibition  against  the  discharge  of 
toxic  substances  in  toxic  amounts  is 
reflected  in  water  quality-based  effluent 
limitations.  Options  that  EPA  and  the 
Initiative  Committees  considered 
include:  a  "no  data-no  discharge" 
requirement,  unless  and  until  Tier  I 
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criteria  are  established;  an  ad  hoc 
interpretation  of  narrative  criteria  on  a 
case-by-case  basis;  or  a  systematic 
methodology  for  deriving  numbers  in 
the  absence  of  a  full  database.  The 
Initiative  Committees  have  proposed  the 
latter  option— to  propose  the  use  of  a 
Tier  11  methodology  to  derive  values  in 
the  absence  of  data  sufficient  to  develop 
Tier  I  criteria.  EPA  irtvites  comment  on 
this  approach,  and  on  the  other  three 
options  described  in  this  paragraph. 

The  Tier  n  approach  sometimes 
requires  additional  conservatisms,  e.g., 
in  the  derivation  of  aquatic  life  criteria, 
when  the  minimum  data  requirements 
for  Tier  I  are  not  met.  The  approach  may 
therefore  result  in  permit  limits  which 
may  later  be  found  to  be  nonresistant 
than  those  derived  from  new  toxicity 
data.  In  these  cases,  the  cost  of 
complying  with  the  more  stringent 
permit  limits  may  be  high  because  of  the 
additional  conservatisms,  while  the 
benefits  may  be  low.  Of  course,  one 
advantage  of  the  Tier  U  approach  is  that 
it  ensures  that  even  discharges  of 
pollutants  with  insufficient  data  to 
derive  Tier  I  criteria  pose  low  risks  to 
the  environment.  EPA  solicits 
comments  on  identification  of  any  less 
costly  approaches  to  regulate  pollutants 
for  which  inadequate  data  exist  to 
derive  Tier  I  crileria  that  would  fully 
protect  hiunan  health,  wildlife,  and 
aquatic  life  in  the  Great  Lakes  System. 
If  a  State  or  Tribe  has  not  adopted  a 
numeric  water  quality  criterion  for  a 
pollutant  and  insufficient  data  exist  to 
meet  Tier  I  minimum  data  requirements, 
proposed  $  132.4(c)  requires  application 
of  Tier  11  methodologies  to  develop  Tier 
II  values  to  implement  the  narrative 
criteria.  Additionally,  if  sufficient  data 
to  calculate  a  Tier  II  value  for  a 
pollutant  on  Table  6  of  part  132  does 
not  exist,  procedure  5  of  the 
Implementation  Procedures  (appendix  F 
to  part  132)  requires  the  permitting 
authority  under  specified  circumstances 
to  generate  or  require  the  permittee  to 
generate  the  data  necessary  to  derive 
Tier  II  values.  The  requirements  in 
procedure  5  are  discussed  further  in 
section  VDI.E  of  this  preamble. 

As  described  above,  the  Tier  U 
methodologies  generally  yield  more 
conservative  numbers  than  Tier  I,  to 
reflect  the  greater  uncertainty  related  to 
the  absence  of  complete  data  sets.  This 
creates  an  incentive  on  the  part  of 
dischargers  to  generate  additional 
toxicological  data.  The  proposed 
Guidance  recognizes  this  possibility, 
and  allows  dischargers  to  provide  such 
data.  As  described  in  section  VUI.I  of 
this  preamble,  the  proposed  Guidance 
provides  a  reasonable  period  of  time  up 
lo  two  years  to  provide  additional 


studies  necessary  to  develop  a  Tier  I 
criterion  or  to  modify  a  Tier  n  value. 
Permittee  data  must  meet  the  minimum 
data  requirements  in  the  proposed 
Guidance,  including  quality  assurance 
requirements.  Furthermore,  the  data  are 
subject  to  review  by  the  permitting 
agency. 

EPA  invites  comment  on  all  aspects  of 
this  provision  including  the  two-tiered 
approach  for  criteria  derivation  and  the 
use  of  the  specified  Tier  IT 
methodologies. 

In  its  December  16, 1992,  report, 
"Evaluation  of  the  Guidance  for  the 
Great  Lakes  Water  Quality  Initiative." 
EPA's  Science  Advisory  Board  (SAB) 
expressed  concern  that  anti-backsliding 
provisions  of  the  Clean  Water  Act  may 
prevent  adjustments  in  Tier  II  numbers 
when  more  data  become  available.  EPA 
believes  that  in  most  cases  the  anti- 
backsliding  provisions  of  the  Clean 
Water  Act  will  not  prevent  adjustments 
to  either  Tier  n  values  or  Tier  I  criteria. 

First,  under  the  proposed  Guidance 
anti-backsliding  requirements  do  not 
apply  to  changes  made  in  an  effluent 
limitation  prior  to  its  compliance  date. 
(See  proposed  procedure  9,  Compliance 
Schedules,  in  appendix  F  to  part  132.) 

Second,  even  if  anti-backsliding 
requirements  do  apply,  they  may  not  bar 
such  adjustments.  Under  section  402(o) 
of  the  CWA,  relaxation  of  water  quality- 
based  limits  is  permissible  if  either  the 
requirements  of  section  402(o)(2)  or 
section  303(d)(4)  are  met.  These  two 
provisions  are  independent  exceptions 
to  the  prohibition  against  relaxation  of 
permit  limits.  The  exceptions  under 
section  303(d)(4)  will,  in  most  cases, 
provide  the  flexibihty  needed  for 
permitting  authorities  to  issue  permits 
reflecting  adjustments  in  Tier  I  or  II 
numbers.  Section  303(d)(4)(A)  allows 
establishment  of  less  stringent  water 
quality-based  effluent  Umits  in  a  permit 
for  discharge  into  a  non-attained  water 
if  the  existing  permit  Umit  was  based  on 
a  total  maximum  daily  load  or  other 
wasteload  allocation  established  under 
section  303,  and  attainment  of  water 
quality  standards  is  assured.  Section 
303(d)(4)(B)  allows  establishment  of  less 
stringent  water  quality-based  effluent 
limits  in  a  permit  for  discharge  into  an 
attained  water  so  long  as  the  revised 
permit  Umit  is  consistent  with  a  State's 
antidegradation  poUcy.  and  continues  to 
assure  compliance  with  applicable 
water  quality  standards.  EPA  believes 
that  in  most  cases  where  Tier  I  criteria 
or  Tier  II  values  change  as  a  result  of 
additional  data  becoming  available, 
discharges  will  be  able  to  meet  the 
conditions  of  section  303(d)(4)  and 
therefore  not  be  subject  to  the 


prohibition  contained  in  the  Clean 
Water  Act. 

EPA  invites  comment  on  all  aspects  of 
the  above  concerns  about  the  two-tiered 
approach  being  proposed,  including 
whether  anti-backsliding, 
antidegradation.  or  any  other  provisions 
or  practices  may  be  a  significant 
impediment  to  adjusting  water  quality 
criteria  and  values  when  additional  data 
become  available,  and  what  alternatives 
may  be  available  to  address  the 
concerns. 

E.  Applicability  of  the  Water  Qualit}' 
Guidance 

This  section  of  the  preamble  discusses 
in  more  detail  the  applicabihty  of  the 
three  major  portions  of  the  proposed 
Guidance. 

1.  Criteria  and  Values 

a.  Background.  Section  303(c)  of  the 
Clean  Water  Act  and  implementing 
regulations  at  40  CFR  part  131  specify 
the  nianner  in  which  EPA  and  the  States 
or  Tribes  must  review,  revise,  and  adopt 
water  quality  standards.  Water  quality 
standards  include  a  designated  use  or 
uses  for  the  waters  of  the  United  States 
and  water  quality  criteria  for  such 
waters  based  upon  the  designated  uses. 
In  designating  uses  for  a  water  body. 
States  or  Tribes  must  take  into 
consideration  the  use  and  value  of  water 
for  public  water  supplies,  protection 
and  propagation  offish,  shellfish  and 
wildlife,  recreation  in  and  on  the  water, 
agricultural,  industrial,  and  other 
purposes  including  navigation.  Section 
303(c)(2)(A)  of  the  Clean  Water  Act;  40 
CFR  131.10(a).  States  or  Tribes  may 
designate  uses  not  identified  in  section 
303(c)(2)(A)  of  the  Clean  Water  Act  and 
40  CFR  131.10(a)  or  specify 
subcategories  of  uses  for  particular 
water  bodies,  with  the  exception  that  no 
State  may  designate  waste  transport  or 
waste  assimilation  as  a  use.  40  CFR 
131.10(c).  Finally,  pursuant  to  section 
510  of  the  Clean  Water  Act.  States  or 
Tribes  may  designate  uses  for  particular 
water  bodies  which  require  application 
of  more  stringent  water  quality  criteria 
than  may  be  required  under  the  Clean 
Water  Act.  In  designating  uses  and 
establishing  appropriate  criteria  to 
protect  those  uses,  the  States  or  Tribes 
must  ensure  the  attainment  and 
maintenance  of  all  downstream  water 
quality  standards. 

EPA's  existing  regulations  at  40  CFR 
131.10(g)  authorize  States  or  Tribes  to 
remove  certain  designated  uses  of  a 
water  body  (and  establish 
correspondingly  less  stringent  water 
quality  criteria)  upon  a  demonstration 
through  a  use  attainability  analysis  as 
described  in  40  CFR  131.3(g).  that 
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attaining  the  designated  use  is  not 
feasible  because: 

(1)  Naturally  occurring  pollutant 
concentrations  prevent  the  attainment  of  the 
use; 

(2)  Natural,  ephemeral,  intermittent  or  low 
flow  conditions  or  wafer  levels  prevent  the 
attainment  of  the  use,  unless  these  conditions 
may  be  compensated  for  by  the  discharge  of 
sufficient  volume  of  effluent  discharges 
without  violating  State  water  conservation 
requirements  to  enable  uses  to  be  met; 

(3)  Human  caused  conditions  or  sources  of 
pollution  prevent  the  attainment  of  the  use 
and  cannot  be  remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place; 

(4)  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 
attainment  of  the  use,  and  it  is  not  feasible 
to  restore  the  water  body  to  its  original 
condition  or  to  operate  such  modification  in 
a  way  that  would  result  in  the  attainment  of 
the  use; 

(5)  Physical  conditions  related  to  the 
natuiral  features  of  the  water  body,  such  as 
the  lack  of  a  proper  substrate,  cover,  flow, 
depth,  pools,  riffles,  and  the  like,  unrelated 
to  water  quality,  preclude  attaiiunent  of 
aquatic  life  protection  uses;  or 

(6)  Controls  more  stringent  than  those 
required  by  sections  301  fb)  and  306  of  the 
Qean  Water  Act  would  result  in  substantial 
and  widespread  economic  impact. 

Under  40  CFR  131.10(h).  however, 
States  or  Tribes  may  not  remove 
designated  uses  if: 

(1)  They  are  existing  uses,  as  defined  in 

S  131.3,  unless  a  use  requiring  more  stringent 
criteria  is  added:  or 

(2)  Such  uses  will  be  attained  by 
implementing  effluent  limits  required  under 
sections  301(b)  and  306  of  the  Clean  Water 
Act  and  by  implementing  cost-effective  and 
reasonable  best  management  practices  for 
nonpoint  source  control. 

In  addition  to  modifying  designated 
uses  for  a  particular  water  body.  States 
or  Tribes  may  currently  grant  temporary 
variances  from  water  quality  standards 
to  point  sources  based  upon  any  of  the 
six  grotmds  for  removing  a  designated 
use  set  forth  at  40  CFR  131.10(g).  EPA's 
National  policy  on  variances  and  the 
proposed  variance  procedure  for  the 
Great  Lakes  System  are  discussed  in 
section  Vin.B,  below. 

b.  Applicability  of  the  Proposed 
Guidance.  Section  132.4(d)  of  the 
proposed  Guidance  generally  requires 
Great  Lakes  States  or  Tribes  to  apply 
criteria  and  values  derived  from  the  Tier 
I  and  Tier  II  methodologies  for  human 
health,  wildlife,  and  acute  and  chronic 
aquatic  Ufe  to  protect  all  waters  of  the 
Great  Lakes  System.  The  proposed 
Guidance  does  not  affect  the  Great  Lakes 
States'  or  Tribes'  authority  under  40 
CFR  131.10  to  retain,  designate  or 
remove  uses  for  portions  of  the  Great 
Lakes  System  entirely  wathin  their 


jurisdiction.  However,  the  proposed 
Guidance  differs  from  current  National 
requirements  by  generally  requiring 
State  and  Tribal  application  of  the 
criteria,  values  and  methodologies  in 
the  proposed  Guidance  to  all  waters  of 
the  Great  Lakes  System  regardless  of 
existing  State  or  Tribal  use  designations. 

There  are  four  exceptions  to  this 
general  requirement.  First,  pursuant  to 
section  510  of  the  Clean  Water  Act. 
Great  Lakes  States  or  Tribes  may  apply 
more  stringent  numeric  criteria  or 
values  to  any  waters  of  the  Great  Lakes 
System  within  their  borders.  Second, 
Great  Lakes  States  or  Tribes  may 
develop  less  stringent  site-specific 
modifications  to  the  criteria  and  values 
for  aquatic  life  for  specific  waters  of  the 
Great  Lakes  System  in  certain  Umited 
circumstances.  However,  any  such  site- 
specific  modifications  must  still  be 
protective  of  aquatic  Ufe.  This  provision 
is  discussed  in  section  VIII.A,  below. 

Third,  vnth  regard  to  human  health, 
the  methodology  in  appendix  C 
produces  criteria  and  values  under  two 
sets  of  exposure  assumptions.  The 
methodologies  for  deriving 
"Nondrinking"  criteria  and  values 
assume  that  humans  are  exposed  to 
pollutants  in  the  Great  Lakes  System  via 
two  routes:  incidental  consumption  of 
water  as  a  restilt  of  recreational 
activities  in  the  Great  Lakes  System;  and 
consumption  of  fish  that  have 
accumulated  pollutants  in  their  tissue. 
The  methodologies  for  deriving 
"Drinking"  criteria  and  values  assume 
that,  in  addition  to  these  two  exposure 
routes,  humans  are  also  exposed  to 
pollutants  fi-om  the  Great  Lakes  System 
as  a  result  of  direct  use  of  the  waters 
without  treatment  for  drinking  water 
purposes.  The  "Drinking"  criteria  and 
values  are  generally  more  stringent  than 
the  "Nondrinking"  criteria  and  values, 
because  of  the  additional  route  of 
exposure.  Section  132.4(d)(3)  of  the 
proposed  Guidance  specifically 
provides  that  the  criteria  and  values 
derived  using  the  "Drinking" 
assumptions  shall  apply  to  the  open 
waters  of  the  Great  Lakes,  all  connecting 
channels  of  the  Great  Lakes,  and  all 
other  waters  of  the  Great  Lakes  System 
that  have  been  designated  for  use  as 
public  water  supphes  by  any  Great 
Lakes  State  or  Tribe  in  accordance  with 
40  CFR  131.10(a).  Criteria  and  values 
derived  using  the  "Nondrinking" 
assumptions  are  proposed  to  apply  to  all 
other  waters  of  the  Great  Lakes  System. 

Fourth,  §  132.4(g)  provides  that  Great 
Lakes  States  and  Tribes  are  not  required 
to  use  the  proposed  criteria 
development  methodologies  or 
implementation  procedures  for 
pollutants  listed  in  Table  5  of  the 


proposed  Guidance,  or  upon 
demonstration  that  application  of  one  or 
more  methodologies  or  procedures  to 
the  pollutant  is  not  scientifically 
defensible.  The  rationale  for  these 
exclusions  is  discussed  in  section  II.F  of 
this  preamble. 

Finally,  upon  incorporation  into 
enforceable  State,  Tribal,  or  Federal 
laws,  the  criteria  and  values  or 
appropriate  site-specific  modifications 
developed  under  the  proposed 
Guidance  will  apply  to  a  wide  range  of 
regulatory  decisions,  including 
decisions  under  statutes  other  than  the 
Clean  Water  Act.  Examples  of  such 
application  include: 

1.  Issuance  of  NPDES  permits 
pursuant  to  section  402  of  the  Clean 
Water  Act  or  consistent  provisions  of 
State  law; 

ii.  Issuance  of  permits  authorizing  the 
discharge  of  dredged  and  fill  material 
pursuant  to  section  404  of  the  Qean 
Water  Act  or  consistent  provisions  of 
State  law; 

iii.  Development  of  Lakewide 
Management  Plans  and  Remedial  Action 
Plans  pursuant  to  section  118(c)(4)  of 
the  Clean  Water  Act,  as  amended  by  the 
Great  Lakes  Critical  Programs  Act  of 
1990; 

iv.  Promulgation  of  emission 
standards  and  control  measures 
necessary  to  prevent  widespread 
environmental  or  serious  adverse  public 
health  effects  from  atmospheric 
deposition  of  air  pollutants  to  the  Great 
Lakes  pursuant  to  section  112(m)  of  the 
Clean  Air  Act,  as  amended  by  the  Clean 
Air  Act  Amendments  of  1990; 

v.  Determination  of  applicable  or 
relevant  and  appropriate  requirements 
(ARARs)  under  section  121  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980;  and 

vi.  Determination  of  corrective  action 
requirements  under  sections  3004(u). 
3008(h).  or  7003  of  the  Solid  Waste 
Disposal  Act  or  consistent  provisions  of 
State  law. 

c.  Justification  for  the  Proposed 
Approach.  The  requirement  set  forth  in 
the  proposed  Guidance  that  the  criteria 
and  values  generally  apply  throughout 
the  Great  Lakes  System  regardless  of  use 
designations  is  more  restrictive  than 
current  National  pohcy.  EPA  beUeves 
that  this  more  restrictive  approach  is 
necessary  for  the  Great  Lakes  System  for 
several  reasons. 

First,  as  explained  in  section  I  above, 
EPA  beUeves  that  the  Great  Lakes  are  an 
integrated  ecosystem  requiring  a 
consistent  approach  to  pollution  control 
across  the  entire  basin.  Allowing  Great 
Lakes  States  and  Tribes  to  retain  the 
broad  discretion  that  they  possess  under 
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the  currant  National  program  would 
seriously  hinder— and  perhaps 
prevent—the  attainment  of  the  goals  of 
the  Great  Lakes  Critical  Programs  Act 
amendments  to  section  118  of  the  Clean 
Water  Act. 

One  of  the  most  important  goals  of 
this  legislation  was  the  estabhshment  of 
more  uniform  control  of  pollution 
throughout  the  Great  Lakes  System.  This 
theme  appears  in  both  the  House  and 
Senate  Committee  reports.  See  H.R. 
101-704. 101st  Cong..  2d  Sess.  at  8 
(Sept.  14. 1990);  S.  101-339,  101st  Cong. 
2d  Sess.  at  12,  18  (June  27, 1990),  It  is 
also  a  common  thread  in  the  floor 
statements  of  nearly  all  of  the  individual 
members  of  Congress  that  addressed  the 
House  and  Senate  bills.  See.  e.g..  136 
Cong.  Rec.  H  7918  (Sept.  24. 1990) 
(remarks  of  Rep.  Roth);  136  Cong.  Rec. 
H  12325  {Oct.  27. 1990)  (remarks  of  Rep. 
Stangeland);  135  Cong.  Rec.  S  1153 
(Sept.  20. 1989)  (remarks  of  Sen.  Levin); 
136  Cong.  Rec.  S  15620.  15623  (Oct.  17, 
1990)  (remarks  of  Sen.  Levin  and  Sen. 
Kohl).  The  proposed  Guidance,  by 
generally  requiring  application  of  the 
criteria  and  values  derived  from  the  Tier 
I  and  Tier  II  methodologies  for  human 
health,  wildlife,  and  acute  and  chronic 
aquatic  hfe  to  all  waters  of  the  Great 
Lakes  System  (unless  a  State  or  Tribe 
successfully  shows  the  need  for  a  site- 
specific  modification  to  the  aquatic  life 
criteria  and  values)  will  promote  this 
goal. 

Further,  the  legislative  history  shows 
that  Congress  was  aware  of  the  Great 
Lakes  States'  Water  Quality  Initiative 
and  viewed  this  effort  with  approval. 
See  S.  Rep.  101-339. 101st  Cong..  2d 
Sess.  at  18  (June  27,  1990);  136  Cong. 
Rec.  S  15620  (Oct.  17, 1990)  (remarks  of 
Sen.  Levin).  Because  the  achievement  of 
consistent  water  quality  was  the  key 
goal  of  the  Initiative,  it  is  reasonable  to 
assume  that  Congress  endorsed  the  same 
goal. 

Third,  a  primary  impetus  behind  the 
initial  creation  of  the  Great  Lakes  Water 
Quality  Initiative  was  the  1986  Great 
Lakes  Toxic  Substances  Control 
Agreement  ("Governors'  Agreement"). 
In  that  Agreement,  the  Governors  of  the 
eight  Great  Lakes  States  "commit[ted)  to 
managing  the  Great  Lakes  as  an 
integrated  ecosystem,  recognizing  that 
the  water  resources  of  the  Basin 
transcend  political  boundaries."  The 
Governors'  Agreement  explained  that 
such  an  ecosystem-based  approach  is 
necessary  because: 

[tjhe  relatively  closed  nature  of  the  system 
makes  the  Great  Lakes  especially  vulnerable 
to  pollution.  Consequently,  the  actions  of  one 
jurisdiction  or  user  in  the  system  may  have 
an  impact  on  others.  Because  of  this 
interdepeiidence  and  the  resource's 


economic  and  social  value  to  the  region,  it  is 
crucial  that  the  lakes  be  managed  as  an 
integrated  system. 

The  Governors'  Agreement  also 
recognized  that  uniform  water  quality 
standards  should  be  developed  for 
pollutants  of  concern  in  the  Great  Lakes 
System  to  avoid  "costly  duplication  of 
research  and  standardsetting."  Finally, 
the  Governors'  Agreement  recognized 
that  "(mjaintaining  and  improving  the 
quality  of  Great  Laikes  waters  will 
sustain  water  supply  systems  and 
commercial,  manufacturing  and 
recreation  industries,  while  creating 
new  economic  development 
opportunities." 

Section  132.4(d)  of  the  proposed 
Guidance  implements  the  principles  of 
the  Governors'  Agreement  and  reflects 
the  proposal  of  the  Great  Lakes  Steering 
Committee  to  require  the  Great  Lakes 
States  to  generally  apply  numeric 
criteria  and  values  equal  to  or  more 
stringent  than  the  Tier  I  criteria  and  Tier 
II  values  throughout  the  Great  Lakes 
System,  with  the  limited  site-specific 
exceptions  discussed  in  section  VIII.A. 
below.  This  requirement  is  intended  to 
resuh  in  the  development  of  more 
uniform  water  quality  standards 
throughout  the  Great  Lakes  System  and 
a  reduction  in  costly  duplication  of 
research  and  standard-setting  by  the 
Great  Lakes  States  and  Tribes. 

Finally,  the  legislative  history  also 
shows  strong  Congressional  intent  to 
implement  portions  of  the  1978  Great 
Lakes  Water  Quality  Agreement  relating 
to  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures.  See.  e.g., 
H.R.  Rep.  101-704, 101st  Cong.,  2d  Sess. 
at  2.  8  (Sept.  14. 1990);  136  Cong.  Rec. 
H  7916  (Sept.  24. 1990)  (remarks  of  Rep. 
Nowak);  136  Cong.  Rec.  S  15620.  15623 
(Oct.  17. 1990)  (remarks  of  Sen.  Levin 
and  Sen.  Kohl).  Moreover.  Congress 
interpreted  the  Agreement  as  requiring 
uniform  water  quaUty  "throughout  the 
Great  Lakes,"  136  Cong.  Rec.  S  15620 
(Oct.  17. 1990]  (remarks  of  Sen.  Levin). 

The  rationale  for  the  human  health 
methodology  deserves  additional 
discussion.  The  methodologies  for 
deriving  "Nondrinking"  criteria  and 
values  assume  that  humans  are  exposed 
to  pollutants  in  the  Great  Lakes  System 
via  two  routes:  incidental  consumption 
of  water  as  a  result  of  recreational 
activities  in  the  Great  Lakes  System;  and 
consumption  of  fish  that  have 
accumulated  pollutants  in  their  tissue. 
The  methodologies  for  deriving 
"Drinking"  criteria  and  values  assume 
that,  in  addition  to  these  two  exposure 
routes,  humans  are  also  exposed  to 
pollutants  from  the  Great  Lakes  System 
as  a  result  of  direct  use  of  the  waters 


without  treatment  for  drinking  water 
purposes.  Because  of  this  additional 
route  of  exposure,  the  "Drinking" 
criteria  and  values  generally  will  be 
more  stringent  than  those  for 
"Nondrinking." 

The  requirement  in  §  132.4(d)(3)(ii)  of 
the  proposed  Guidance  regarding  the 
apphcability  of  the  "Nondrinking" 
criteria  and  values  is  based  upon  two 
conservative  assumptions.  First,  EPA  is 
assuming  that  humans  use  all  waters  of 
the  Great  Lakes  System  for  recreational 
purposes,  regardless  of  any  applicable 
use  designations.  Second,  EPA  is 
assuming  that  humans  consume  aquatic 
life  that  swim  through  or  live  in  (and 
therefore  have  accumulated  pollutants 
from)  all  waters  of  the  Great  Lakes 
System.  Consequently,  EPA  is  assuming 
that  humans  may  be  exposed  to 
pollutants  from  any  water  of  the  Great 
Lakes  System  via  either  of  the  first  two 
routes  of  exposure  described  above.  To 
the  extent  that  these  assumptions  are 
inaccurate,  they  err  on  the  side  of  being 
overprotective  of  human  health  rather 
than  underprotective.  Moreover,  this 
approach  will  promote  consistent 
application  of  criteria  and  values 
throughout  the  Great  Lakes  System, 
thereby  furthering  one  of  the  primary 
goals  of  the  Great  Lakes  Critical 
Programs  Act.  Finally,  this  approach  is 
consistent  with  the  proposal  of  the 
Steering  Committee.  EPA  requests 
public  comment  on  these  assumptions. 
Section  132.4(d)(3)(i)  of  the  proposed 
Guidance  requires  application  of  the 
"Drinking"  criteria  and  values  to  open 
waters  of  tho  Great  Lakes,  the 
connecting  channels,  and  all  other 
waters  designated  for  use  as  public 
water  supplies.  During  the  Great  Lakes 
Water  Quality  Initiative  process,  it  was 
suggested  that  because  it  is  unlikely  that 
drinking  water  intakes  will  be  located 
behind  constructed  breakwalls,  there  is 
no  need  to  apply  the  "Drinking"  criteria 
and  values  to  waters  that  are  located 
behind  constructed  breakwalls.  The 
proposed  Guidance  does  not  allow  this 
exception  for  two  reasons. 
_   First,  40  CFR  131.11(a)  requires  that 
"States  must  adopt  those  water  quality 
criteria  that  protect  the  designated  use." 
The  "Drinking"  criteria  and  values  are 
designed  to  protect  humans  from 
suffering  adverse  health  effects  from 
drinking  water;  that  is,  they  are 
designed  to  protect  public  water  supply 
uses.  All  of  the  open  waters  of  the  Great 
Lakes  have  been  designated  for  public 
water  supply  uses.  The  proposed 
exception  for  waters  located  behind 
constructed  breakwalls,  to  the  extent  it 
would  allow  apphcation  of  water 
quality  criteria  that  are  less  stringent 
than  the  "Drinking"  criteria  and  values 
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in  waters  that  have  been  designated  for 
use  as  public  water  supplies,  is  not 
consistent  with  40  CFR  131.1lCa). 

Second,  to  the  extent  that  States  or 
Tribes  believe  that  certain  waters  of  the 
Great  Lakes  System  have  not  and  will 
not  be  used  for  public  drinking  water 
supplies,  they  may  seek  to  change  the 
use  designation  of  such  segments 
consistent  with  EPA  regulations  in  40 
CFR  part  131.10.  Notwithstanding  any 
such  changes,  of  course,  regulatory 
authorities  issuing  NPDES  permits  must 
insure  that  point  source  discharges  will 
not  interfere  with  attainment  of  all 
downstream  water  quality  standards. 
Consequently,  when  estabUshing 
controls  on  discharges  of  pollutants  into 
waters  of  the  Great  Lakes  System  that 
have  not  been  designated  for  use  as 
public  water  supplies,  Great  Lakes 
States  and  Tribes  must  consider  any 
effects  that  such  discharges  will  have  on 
waters  of  the  Great  Lakes  System  that 
have  been  designated  for  use  as  pubUc 
water  supplies. 

The  approach  taken  in  the  proposed 
Guidance  regarding  the  applicabihty  of 
criteria  and  values  for  human  health 
ensures  that  water  quality  criteria  shall 
be  applied  to  protect  human  health 
throughout  the  Great  Lakes  System.  EPA 
recognizes  that  this  approach  is  more 
restrictive  than  EPA's  current  ^Jational 
policy.  However,  as  explained  above, 
EPA  believes  that  general  application  of 
all  criteria  and  values  throughout  the 
entire  Great  Lakes  System  is  required  to 
promote  consistent  water  quali^ 
standards  in  the  Great  Lakes  System. 

EPA  requests  comment  on  the 
proposed  provision  generally  requiring 
basin-wide  application  of  the  Tier  I 
criteria  and  Tier  II  values  regardless  of 
existing  use  designations.  EPA  believes 
that  the  use  designations  for  most 
waters  within  the  Great  Lakes  System 
currently  include  protection  of  aquatic 
Ufe  and  recreational  uses.  EPA 
recognizes,  however,  that  there  are  a  few 
waters  within  the  Great  Lakes  System 
that  are  not  currently  designated  to 
protect  these  uses.  EPA  requests 
comment  on  all  aspects  of  this  issue 
including  the  proposed  appUcability 
provisions,  the  exceptions  discussed 
above,  and  any  suggested  alternatives. 

d.  Other  Options  Considered.  The 
Steering  Committee  believed  that  the 
Great  Lakes  States  and  Tribes  should  be 
allowed  to  apply  criteria  and  values 
other  than  the  Tier  I  criteria  and  Tier  II 
values  for  chronic  aquatic  life  when 
justified  through  a  use  attainabiUty 
analysis  pursuant  to  40  CFR  part  131. 
The  Steering  Committee  also  believed 
that  this  exception  should  be  limited  to 
application  of  criteria  and  values  for 
pollutants  that  are  not  bioaccumulative 


chemicals  of  concern  (BCCs).  The 
Steering  Committee  developed  this 
exception  because  the  chronic  aquatic 
life  methodologies  are  based  on 
exposures  of  96  hours  and  there  may  be 
sites  within  the  Great  Lakes  System 
where  physical  and  hydrologic 
conditions  preclude  aquatic  life  from 
remaining  in  the  particular  site  for  that 
time  period.  Therefore,  some  members 
of  the  Steering  Committee  believed  that 
uniform  appUcation  of  the  criteria  and 
values  for  cjironic  aquatic  life  health 
would  be  more  stringent  than  necessary 
to  protect  aquatic  life  in  those  specific 
sites. 

EPA  has  decided  to  address  this  issue 
in  procedure  1  of  appendix  F  of  the 
proposed  Guidance  on  site-specific 
modifications,  rather  than  in  §  132.4  on 
applicability.  EPA's  existing  regulations 
allow  modification  of  designated  uses 
based  on  the  factors  specified  in  40  CFR 
131.10(g).  Because  the  stringency  of 
water  quality  criteria  that  must  be 
applied  to  a  water  body  imder  EPA's 
current  National  regulations  is 
dependent  upon  the  use  that  is 
designated  for  the  water  body,  a 
modification  of  a  use  pursuant  to  40 
CFR  131.10(g)  may  allow  for  application 
of  less  stringent  criteria. 

As  explained  above,  however,  the 
proposed  Guidance  differs  from  EPA's 
current  National  regulations  in  that  the 
proposed  Guidance  generally  requires 
application  of  water  quality  criteria  and 
values  throughout  the  Great  Lakes 
System  that  will  be  protective  of  human 
health,  wildlife  and  aquatic  life, 
regardless  of  State  or  Tribal  use 
designations.  In  light  of  this  approach, 
EPA  believes  that  exceptions  ft'om  the 
requirement  to  apply  the  criteria  and 
values  for  aquatic  life  may  be  equally 
but  more  appropriately  addressed  in 
procedure  1  of  appendix  F  on  site- 
specific  modifications.  Procedure  1  of 
appendix  F  proposes  a  procedure  by 
which  States  or  Tribes  may  develop  site- 
specific  modifications  to  the  criteria  and 
values  derived  from  the  Great  Lakes 
methodologies  for  chronic  aquatic  life  to 
reflect  local  hydrologic  and  physical 
conditions  within  the  Great  Lakes 
System.  However,  EPA  specifically 
invites  comment  on  the  alternative 
approach  to  address  these  site-specific 
conditions  through  use  attainability 
analyses  and  whether  State  or  Tribal  use 
designations  should  play  a  more 
prominent  role  in  the  Great  Lakes 
System  than  is  envisioned  by  the 
proposed  Guidance. 

2.  Implementation  Procedures 

a.  Applicability  of  the  Proposed 
Guidance.  Section  132.4(e)  of  the 
proposed  Guidance  reqmres  States  to 


apply  the  implementation  procedures 
set  forth  in  appendix  F  "in  establishing 
controls  on  the  discharge  of  any 
pollutant  to  the  Great  Lakes  System  by 
any  point  source,"  with  two  exceptions. 
First,  under  §  132.4(e)(1),  Great  Lakes 
States  and  Tribes  are  not  required  to 
apply  any  of  the  proposed 
Implementation  Procedures  to  wet- 
weather  discharges.  Second,  under 
§  132.4(e)(2),  Great  Lakes  States  and 
Tribes  have  discretion  to  decide 
whether  to  apply  procedures  1,  2,  3,  4, 
5,  7,  8  and  9  to  establish  controls  on  the 
discharge  of  any  pollutant  set  forth  in 
Table  5.  However,  regulatory  authorities 
must  apply  the  whole  effluent  toxicity 
(VVET)  requirements  set  forth  in 
procedure  6  in  establishing  controls  on 
the  discharge  of  all  effluents  to  the  Great 
Lakes  System.  Section  132.4(e)(2) 
provides  that  any  implementation 
procedures  adopted  by  a  Great  Lakes 
State  or  Tribe  shall  conform  with  all 
applicable  Federal,  State,  and  Tribal 
requirements. 

D.  Justification  for  the  Proposed 
Approach.  The  proposed  Guidance 
generally  requires  application  of  the 
Implementation  Procedures  set  forth  in 
appendix  F  throughout  the  Great  Lakes 
System.  As  discussed  in  sections  I  and 
lI.E.l  of  this  preamble,  this  condition  is 
necessary  to  implement  the  primary 
goal  of  the  CPA — to  establish  a  more 
uniform  level  of  water  quality  control 
throughout  the  Great  Lakes  System. 

The  proposed  Guidance  provides 
exceptions  in  two  situations:  In 
establishing  controls  on  the  discharge  of 
pollutants  by  wet-weather  point 
sources;  and  in  establishing  controls  on 
the  discharge  of  any  pollutant  identified 
in  Table  5,  or  any  other  pollutant  for 
which  the  Great  Lakes  State  or  Tribe 
demonstrates  that  one  or  more 
methodologies  or  procedures  are  not 
scientifically  defensible.  The 
justification  for  each  exception  is 
discussed  below. 

i.  Wet-weather  Point  Source 
Discharges.  Section  132.4(e)(1)  of  the 
proposed  Guidance  provides  that  the 
Great  Lakes  States  and  Tribes  are  not 
required  to  apply  the  proposed 
Implementation  Procedures  in 
establishing  water  quality-based 
controls  on  wet-weather  point  source 
discharges  to  the  Great  Lakes  System.  A 
wet-weather  point  source  is  defined  in 
§  132.2  of  the  proposed  Guidance  as 

a  point  source  which  is  either  an  outfall  from 
a  municipal  separate  storm  sewer  as  defined 
at  40  CFR  122.26(b)(8),  a  storm  water 
discharge  associated  with  industrial  activity 
as  denned  at  40  CFR  122.26(b)(14),  or  a 
combined  sewer  overflow.  A  combined  sewer 
overflow  is  a  flow  from  a  combined  sewer  in 
excess  of  the  interceptor  or  regulator  capacity 
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which  i6  discharged  info  a  receiving  water 
body  without  going  to  a  publicly  owned 
treatment  works.  Combined  sewer  overflows 
occur  prior  to  the  headworks  of  a  treatment 
facility.  A  storm  water  discharge  associated 
with  industrial  activity  which  is  mixed  with 
process  wastewater  shall  not  be  considered  a 
wet-weather  point  source. 

EPA  believes  that  allowring  the  States 
and  Tribes  the  discretion  to  apply  the 
proposed  procedures  in  wet-weather 
situations  on  a  site-specific  basis  where 
appropriate  is  necessary  due  to  the 
significant  differences  that  exist 
between  wet-weather  point  source 
discharges  and  dry-weather  point  source 
discharges.  For  example,  in  order  to 
implement  water  quality  standards  for  a 
particular  pollutant  in  a  particular 
receiving  water,  it  is  necessary  to 
account  for  a  variety  of  conditions 
including  the  rate,  volume  and  duration 
of  effluent  flow  into  the  receiving  water; 
the  nature  and  volume  of  pollutants  in 
the  effluent;  the  flow  rate  and  volume  of 
the  receiving  water;  and  the  background 
concentrations  of  pollutants  in  the 
receiving  water.  Because  these 
conditions  remain  fairly  constant  during 
dry-weather  periods,  EPA  has  been  able 
to  develop  general  guidance  on  many 
implementation  procedures  that  can  be 
applied  to  most  point  source  discharges. 
See,  e.g.,  "Technical  Support  Document 
for  Water  Quality-based  Toxics  Control" 
(1991);  "Technical  Guidance  of 
Supplemental  Stream  Design  Conditions 
for  Steady  State  Modeling"  (1989); 
"Technical  Guidance  Manual  for 
Performicg  Waste  Load  Allocations, 
Book  II  Streams  and  Rivers,  Chapter  3 
Toxic  Substances"  (1984);  "Water 
Quality  Standards  Handbook"  (1983). 
The  conditions  associated  with  wet- 
weather  point  source  discharges,  in 
contrast,  are  intermittent  and  occur 
during  and  immediately  following  wet- 
weather  events.  Consequently,  the  rate 
and  volume  of  flow  in  the  receiving 
water  may  rapidly  fluctuate  during  such 
discharges.  Furthermore,  the  degree  of 
fluctuation  of  pollutants  within  the 
receiving  water  also  may  vary 
depending  on  a  wide  range  of  factors 
including  the  magnitude  and  duration 
of  and  time  period  between  rainfall 
events;  the  amount  and  flow  of  storm 
water  being  discharged  as  compared  to 
the  amount  and  flow  of  the  receiving 
water;  the  soil  conditions  and  land  use 
activities  near  the  receiving  water;  and 
the  degree  to  which  land  near  the 
receiving  water  is  impervious  to 
precipitation.  See  55  FR  47990,  48038 
(Nov.  16,  1990);  53  FR  49416,  49444 
(Dec.  7,  1988). 

A  second  cause  of  the  variabiUty 
associated  with  wet-weather  is  that 
much  of  the  effluent  discharged  during 


wet-weather  consists  of  storm  water 
run-off  containing  pollutants  whose 
source,  nature,  and  extent  varies 
according  to  local  land  use  activities  as 
well  as  the  other  factors  described  above 
that  cause  variability  in  receiving 
waters.  See  55  FR  48038,  49443  (Nov. 
16, 1990).  Discharges  fi-om  combined 
sewer  overflows,  for  example,  include 
pollutants  from  domestic  waste  such  as 
bacteria,  nutrients,  BOD,  solids  and 
floatables  which,  due  to  the  intermittent 
nature  of  storm  events,  are 
intermittently  discharged  in  combined 
sewer  overflows  and  in  storm  water  and 
can  vary  considerably. 

Due  to  the  high  degree  of  variability 
associated  with  wet-weather  conditions, 
EPA  has  not  developed  a  general  set  of 
implementation  procedures  for  uniform 
application  to  all  wet-weather  point 
source  discharges.  Instead,  EPA's 
National  policy  has  been  to  allow 
permitting  authorities  familiar  with 
local  wet-weather  conditions  to 
establish  site-specific  controls  on  wet- 
weather  point  source  discharges  to 
implement  technology-based 
requirements  based  on  the  permitting 
authorities'  best  professional  judgment 
and  to  meet  water  quality  standards.  See 
National  Combined  Sewer  Overflow 
Strategy,  54  FR  37370  (September  8, 
1989).  However,  permittees  with 
combined  sewer  overflows  generally  are 
expected  to  implement  the  nine 
minimum  controls  listed  in  EPA's  draft 
Combined  Sewer  Overflow  Control 
Policy  (see  58  FR  4994  (January  19, 
1993)),  and  to  achieve  volume  or  mass 
reductions,  overflow  restrictions  or 
other  limits  as  necessary  to  achieve 
water  quality  standards.  EPA  believes 
that  the  variability  associated  with  wet- 
weather  point  source  discharges  on  a 
National  level  is  also  present  with 
regard  to  wet-weather  point  source 
discharges  into  the  Great  Lakes  System. 
Consequently,  consistent  with  EPA's 
National  policy,  the  proposed  Guidance 
does  not  require  but  allows  the  Great 
Lakes  State  or  Tribe  discretion  to  apply 
any  of  the  proposed  procedures  in 
establishing  controls  on  wet-weather 
point  source  discharges  on  a  site- 
specific  basis. 

Although  EPA  is  not  proposing  to 
require  the  Great  Lakes  States  or  Tribes 
to  apply  any  of  the  proposed 
Implemlentation  Procedures  to  wet- 
weather  point  source  discharges.  EPA 
believes  that  some  of  these  procedures 
could  technically  be  applied  to  establish 
controls  on  wet-weather  point  source 
discharges.  For  example,  the  proposed 
procedures  for  variances  could  be 
applied  to  both  dry-weather  and  wet- 
weather  point  source  discharges.  In 
contrast,  the  proposed  procedure  for 


determining  reasonable  potential  to 
exceed  water  quality-based  effluent 
limitations  may  not  be  fully  applicable 
to  wet-weather  discharges.  This  is 
because  the  statistical  methods  set  forth 
in  the  procedure  are  based  on  the 
assumption  that  tlie  effluent 
concentration  and  receiving  water  flow 
behave  independently;  that  is.  for  dry- 
weather  discharges,  there  is  an  equal 
likelihood  that  a  high  or  low  effluent 
concentration  could  occur  at  any 
receiving  water  flow.  However,  in  the 
case  of  wet-weather,  both  the  effluent 
concentration  and  receiving  water  flow 
are  influenced  by  rainfall  and  therefore 
do  not  always  behave  independently. 
EPA  requests  comment  on  all  aspects  of 
this  proposed  exclusion  for  wet-weather 
discharges  including:  the 
appropriateness  of  the  proposed 
exclusion  for  wet  weather  discharges; 
the  definition  of  wet-weather  point 
sources;  which  implementation 
procedures  could  appropriately  be 
applied  in  establishing  regulatory 
controls  on  wet-weather  point  source 
discharges;  and  whether  the  final  rule 
should  require  permitting  authorities  to 
apply  any  particular  procedures  in 
establishing  controls  on  wet-weather 
discharges  in  the  Great  Lakes  System. 
Section  132.4(e)(1)  of  the  proposed 
Guidance  requires  that  "any  procedures 
applied  in  lieu  of  these  implementation 
procedures  shall  be  consistent  with  all 
applicable  Federal,  State,  and  Tribal 
requirements."  Accordingly,  even 
though  permitting  authorities  are  not 
required  to  apply  the  Great  Lakes 
Implementation  Procedures  in 
establishing  controls  on  wet-weather 
point  source  discharges,  all  permits 
must  still  contain  any  limitations  and 
conditions  necessary  to  ensure 
compliance  with  the  Clean  Water  Act 
and  implementing  Federal  and  State 
regulations.  Furthermore,  under 
§§  132.3  and  132:4(c)  of  the  proposed 
Guidance,  all  criteria  and  values  and 
site-specific  modifications  thereof  apply 
for  all  purposes  specified  in  the  Clean 
Water  Act  for  criteria  developed  under 
section  304(a),  including  decision- 
making regarding  wet-weather  point 
source  discharges. 

As  part  of  EPA's  National  activities 
regarding  combined  sewer  discharges, 
EPA  is  evaluating  whether  the  present 
assumptions  used  in  the  water  quality 
criteria,  water  quality  standards,  total 
maximum  daily  load/waste  load 
allocation,  and  permitting  processes  are 
appropriate  for  wet-weather  discharges. 
Upon  completion  of  this  evaluation, 
EPA  intends  to  issue  guidance  either 
affirming  the  scientific  validity  of  those 
present  assumptions  that  it  determines 
are  appropriate  for  wet-weather 
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discharges  or,  where  present 
assumptions  are  not  appropriate, 
modifying  the  assumptions  as  necessary 
to  account  for  wet-weather  situations. 
Additionally,  as  discussed  in  section 
I.e.  of  this  preamble,  EPA  has  convened 
a  separate  multimedia  work  group  (the 
Great  Lakes  Toxics  Reduction  Initiative] 
to  determine  whether  additional 
guidance  for  the  Great  Lakes  System 
should  be  developed  in  several  areas, 
including  specific  implementation 
gmdance  for  wet-weather  [>oint  and 
nonpoint  source  discharges.  In  the  event 
that  uniform  National  procedures  or 
guidance  to  implement  water  quahty 
standards  in  permits  are  developed 
specifically  for  wet-weather  point 
source  discharges,  EPA  will  evaluate  the 
appropriateness  of  application  of  such 
procedures  to  the  Great  Lakes  System. 

ii.  Excluded  Pollutants.  Section 
132.4(g)  provides  that  States  and  Tribes 
are  not  required  to  use  the  proposed 
Implementation  Procedures  to  develop 
water  quality-based  effluent  hmits  for  a 
pollutant  if  it  is  listed  in  Table  5  of  the 
proposed  Guidance,  or  if  the  State  or 
Tribe  demonstrates  that  applying  one  or 
more  methodologies  or  procedures  to 
the  pollutant  is  not  scientifically 
defensible.  EPA  recognizes  that  some  of 
the  Great  Lakes  Implementation 
Procedures  in  appendix  F  could 
technically  be  applied  in  establishing 
controls  on  the  discharge  of  some  or  all 
of  the  pollutants  listed  in  Table  5.  For 
example,  procedure  2  (Variances  from 
Water  Quality  Standards)  could  be 
applied  in  determining  whether  to  grant 
a  variance  from  water  quality  standards 
to  a  point  source  discharger  of  any 
pollutant. 

Nevertheless,  §  132.4(e)(2)  of  the 
proposed  Guidance  provides  that,  with 
the  exception  of  procedure  6  (Whole 
Effluent  Toxicity  Requirements  for  Point 
Sources),  the  Great  Lakes  States  and 
Tribes  may,  but  are  not  required  to, 
apply  the  proposed  Implementation 
Procedures  in  estabUshing  controls  on 
the  discharge  of  any  pollutant  set  forth 
in  Table  5  of  the  proposed  Guidance. 
The  rationale  for  requiring  whole 
effluent  toxicity  testing  for  all 
discharges,  including  those  containing 
Table  5  pollutants,  is  discussed  in 
section  VUI.F,  below.  Table  5  contains 
sixteen  pollutants:  Alkalinity,  ammonia, 
bacteria,  biochemical  oxygen  demand, 
chlorine,  color,  dissolved  oxygen, 
dissolved  soUds,  hydrogen  sulfide,  pH, 
phosphorus,  salinity,  sulfide, 
temperature,  total  and  suspended  solids, 
and  turbidity.  The  basis  for  the  general 
exception  for  Table  5  pollutants, 
including  the  rationale  for  selection  of 
the  pollutants,  is  discussed  in  section 
n.F  of  this  preamble.  The  exclusion  of 


additional  pollutants  on  the  basis  of 
scientific  defensibility  is  also  discussed 
in  section  n.F. 

EPA  specifically  requests  comment 
on:  Today's  proposed  approach  to  allow 
States  and  Tribes  the  flexibility  to  select 
implementation  procedures  for  Table  5 
pollutants  as  long  as  they  are  consistent 
with  Federal,  State,  and  Tribal 
requirements;  which  of  the  Great  Lakes 
Implementation  Procedures  could  be 
applied  in  establishing  regulatory 
controls  on  the  discharge  of  any  or  all 
of  the  pollutants  Usted  in  Table  5;  and 
whether  regulatory  authorities  should 
be  required  to  apply  any  or  all  of  the 
Great  Lakes  implementation  procedures 
in  establishing  controls  on  the  discharge 
of  any  or  all  of  the  pollutants  listed  in 
Table  5.  EPA  also  invites  comment  on 
the  132.4(g)  exclusion  for  scientific 
defensibility  as  applied  to  the 
Implementation  Procedures  in  appendix 
F,  discussed  further  in  section  n.F. 
below. 

3.  Antidegradation  Policies 

The  proposed  Guidance  requires 
Great  Lakes  States  and  Tribes  to  apply 
the  antidegradation  policy  adopted 
pursuant  to  §  132.4(a)(6)  for  all 
applicable  purposes  under  the  Glean 
Water  Act,  including  40  CFR  131.12,  for 
all  pollutants.  Unlike  other  parts  of  the 
proposed  Guidance,  which  focus  on 
regulatorily  determined  desirable  levels 
of  water  quality,  the  antidegradation 
policy  focuses  on  actual  water  quality. 
Traditionally,  antidegradation  policies 
have  operated  independently  of,  or  as  a 
backstop  to,  individual  water  quaUty 
criteria  adopted  to  protect  particular 
uses.  Hence,  the  reasons  for 
distinguishing  between  particular 
pollutants  for  purposes  of  prescribing 
methodologies  for  criteria  development 
do  not  appear  particularly  relevant  to 
the  question  of  the  applicability  of  the 
antidegradation  policy.  EPA  requests 
comments  on  the  proposal  to  make 
appendix  E  appficable  to  all  pollutants. 

F.  Excluded  Pollutants 

The  proposed  Guidance  generally 
requires  application  of  the  criteria 
development  methodologies  in 
appendixes  A.  B,  C  and  D,  and  the 
Implementation  Procedures  in  appendix 
F  for  all  pollutants  except  for  the  16 
pollutants  listed  in  Table  5  and  any 
pollutant  other  than  those  in  Table  5  for 
which  the  Great  Lakes  State  or  Tribe 
demonstrates  that  application  of  one  or 
more  guidance  procedures  to  the  given 
pollutant  are  not  scientifically 
defensible.  The  pollutants  listed  in 
Table  5  are:  alkalinity,  ammonia, 
bacteria,  biochemical  oxygen  demand 
(BOD),  chlorine,  color,  dissolved 


oxygen,  dissolved  solids,  hydrogen 
sulfide,  pH,  phosphorus,  salinity, 
sulfide,  temperature,  total  and 
suspended  solids,  and  tiurbidity. 

with  regard  to  the  exclusion  of 
pollutants  in  Table  5,  the  States  and 
EPA  have  had  many  years  of  extensive 
experience  in  control  of  these 
pollutants.  For  example,  regulatory  and 
voluntary  programs  to  control 
phosphorus  began  in  the  1960s  and 
continue  to  the  present.  Additionally, 
all  of  the  Great  Lakes  States  have 
adopted,  and  EPA  has  approved, 
numeric  water  quality  criteria  for  these 
pollutants.  Based  on  this  extensive 
experience,  the  Steering  Committee  of 
the  Great  Lakes  Water  Quality  Initiative 
believed  that  efforts  should  not  be  made 
to  develop  criteria,  methodologies,  and 
implementation  procedures  that  could 
uniformly  be  applied  to  these  pollutants 
given  the  limited  time  and  resources 
available  to  complete  the  work  of  the 
Initiative. 

Based  on  these  considerations,  the 
Initiative  Committees  believed  that 
regulatory  authorities  should  retain  the 
flexibility  in  their  existing  water  quality 
programs  to  address  these  pollutants  on 
a  site-specific  basis.  EPA  believes  that 
the  existing  EPA-approved  State  water 
quality  standards  for  these  pollutants 
are  adequate  to  protect  aquatic  life, 
human  health,  and  wildlife  in  the  Great 
Lakes  System.  Although  variations  do 
exist  in  the  criteria  and  implementation 
procedures  for  these  pollutants  in  the 
Great  Lakes  States,  EPA  also  believes 
that  the  variability  is  not  sufficient  to 
adversely  affect  the  protection  of  aquatic 
hfe,  human  health,  or  wildlife  in  the 
Great  Lakes  System  because  of  the 
extensive  experience  of  EPA  and  the 
States  in  the  regulation  of  these 
pollutants. 

Additionally,  uniform  application  of 
the  methodologies  and  implementation 
procedures  is  not  appropriate  for  some 
of  the  excluded  pollutants  in  Table  5 
because  of  technical  reasons.  For 
example,  modifications  to  the  proposed 
criteria  development  methodologies 
would  be  required  to  derive  criteria  or 
values  for  alkalinity  and  color.  Given 
the  limited  time  and  resources  available 
to  derive  these  additional 
methodologies  and  the  extensive 
regulatory  experience  in  controlling 
these  parameters,  EPA  believes  that  the 
existing  State  and  Federal  requirements 
should  continue  to  be  used  for  these 
pollutants. 

EPA  may  consider  expanding  the 
methodologies  and  procedures  to 
specifically  address  these  pollutants  in 
the  future,  and  invites  comment  on: 
Whether  the  final  rules  should  require 
some  or  all  of  the  proposed  Guidance  or 
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alternative  requirements  to  be  npplied  to 
any  of  the  identified  pollutants;  and 
identification  of  any  modifications  that 
would  be  necessary  to  apply  the 
proposed  methodologies  ot  procedures 
to  any  of  these  pollutants. 

EPA  recognizes  that  some  of  the 
excluded  pollutants  are  identified  in 
Annex  1  of  the  Great  Lakes  Water 
Quality  Agreement  (GLWQA).  As 
discussed  in  sections  I  and  Ill.U.l.b 
EPA  has  indicated  its  intention  to  seek 
modifications  to  the  GLWQA.  where 
necessary,  to  specify  criteria  and 
procedures  for  these  pollutants  that  are 
scientificHlly  based  and  protective  of 
aquatic  life,  human  health  and  wildlifw 
in  the  Great  Lakes  System. 

Section  132.4(g)  also  provides  ifiat  iho 
Great  Lakes  States  and  Tribes  may  but 
are  not  required  to,  apply  the  proposed 
criteria  methodologies  and 
implementation  procedures  to  any 
pollutant  for  which  the  regulatory 
authority  demonstrates  that  one  or  mor« 
procedures  in  the  Guidance  are  not 
scientifically  defensible.  The  reason  fur 
this  exclusion  is  that  there  may  be 
pollutants  identified  in  the  future  for 
which  some  of  the  methodologies  or 
procedures  being  proposed  today  ma> 
not  be  technically  appropriate  Under 
these  circumstances,  EPA  wishes  to 
provide  sufficient  flexibility  for 
permitting  authorities  to  address  thest 
pollutants  on  a  case-by-case  basis. 

The  exclusion  related  to  scientific 
defensibiUty  may  be  used  by  a  Great 
Lakes  State  or  Tribe  either  when 
developing  numeric  water  quality 
criteria,  interpreting  narrative  criteria, 
or  implementing  narrative  or  numeric 
criteria  in  individual  NPDES  permits. 
For  example,  if  a  Great  Lakes  State  or 
Tribe  determines  that  a  procedure  for 
modifying  a  water  quality  criterion  is 
not  scientifically  defensible  when 
applied  to  a  specific  pollutant,  they 
would  provide  the  demonstration 
described  in  §  132.4(g)  in  their 
submission  of  the  new  or  revised 
criteria  to  EPA  under  section 
303(c)(2)(A)  of  the  Clean  Water  Act.  If 
the  issue  arises  during  development  of 
a  TMDL  based  on  interpretation  of  a 
narrative  criterion,  the  Great  Lakes  State 
or  Tribe  could  provide  the 
demonstration  at  the  time  a  TMDL 
developed  pursuant  to  procedure  3  is 
submitted  to  EPA  for  review.  Similarly. 
if  the  Great  Lakes  State  or  Tribe 
determines  that  an  alternative 
implementation  procedure  is  r.ecessary 
to  develop  water  quality-based  effluent 
limits  in  an  indivi  dual  permit  to 
implement  narrative  or  numer  c  criteria 
for  a  particular  pollutant  based  on  this 
exclusion,  they  would  submit  the 
supporting  demonstration  for  EPA 


review  as  part  of  the  submitted  TMDL 
or  proposed  NPDES  permit.  These 
demonstration  submissions  should 
include:  Identification  of  the  provision 
of  the  proposed  Guidance  that  the 
regulatory  authority  has  not  applied  to 
8  pollutant;  demonstration  that 
application  of  the  provision  to  the 
pollutant  is  not  scientifically  defensible; 
and  a  description  of  the  scientifically 
defensible  alternative  method  to  be  used 
m  place  of  the  provision  in  the 
proDosed  Guiaaiicn 

EPa  mvites  comment  on  all  aspects  of 
the  exclusion  in  !^  132.4(g).  including 
whether  the  final  Guidance  shoula 
specify  minimum  requirements  for  use 
of  this  exclusion,  demonstration 
elements,  or  procedures  for  EPA  review 
of  these  submissions. 

C  Pollutants  of  Initial  Focus  for  Critfino 
Development,  and  Bioaccumulative 
Chemicals  of  Concern 

The  Guidance  being  proposed  today, 
while  generally  applying  to  all 
pollutants  (except  for  the  pollutants  in 
Table  5  for  some  provisions),  was 
structured  to  provide  an  initial  focus  or 
1 18  pollutants  listed  in  Table  6.  The 
pollutants  listed  in  Table  6  were 
identified  by  the  Steering  Committee  to 
be  those  known  or  suspected  of  being  of 
primary  concern  in  the  Great  Lakes 
basin.  Table  6  is  composed  of: 

1.  TTie  126  pollutants  that  have  been 
identified  by  EPA  as  priority  toxic 
pollutants.  The  Usting  appears  as 
appendix  A  of  40  CFR  part  423.  The 
priority  pollutant  list  identifies  toxic 

Eollutants  of  concern  on  a  National 
asis.  It  has  served  as  a  basis  for 
numerous  EPA  actions,  including:  the 
selection  of  pollutants  for  development 
of  water  quality  criteria  under  section 
304(a)  of  the  Clean  Water  Act;  the 
development  of  technology-based 
effluent  guidelines  under  section  301  of 
the  Clean  Water  Act;  the  listing  of 
impaired  waters  under  section  304(1)  of 
the  Clean  Water  Act;  and  as  a  basis  for 
determining  State  comphance  with 
section  303(c)(2)(B)  of  the  CWA  which 
requires  States  to  adopt  numeric  criteria 
for  toxic  pollutants  of  concern  in  State 
waters. 

2.  Pollutants  listed  in  the  Great  Lakes 
Water  Quafity  Agreement  of  1978  (as 
amended  by  the  Protocol  signed 
November  18, 1987).  The  Agreement 
identifies  pollutants  of  concern  in  the 
Great  Lakes  System  or  parts  thereof. 
Spefcifically,  Table  6  of  the  proposed 
Guidance  includes  most  of  the 
pollutants  for  which  there  are  "Specific 
Objectives"  in  Annex  1  of  the 
Agreement.  However,  Table  6  excludes 
16  of  the  entries  in  Annex  1:  eight  are 
pollutants  contained  in  Table  5  of  the 


proposed  Guidance  and  were  omitted 
for  the  reasons  discussed  in  section  U.F 
of  this  preamble.  Examples  in  this  group 
include  total  dissolved  sohds,  pH,  and 
temperature.  The  remaining  eight 
entries  in  Annex  1  were  omitted 
because  they  did  not  list  specific 
pollutants  by  name,  but  rather  identified 
undifferentiated  groupings  of  pollutants 
that  could  not  be  used  to  establish  a 
meanmgful  focus  for  individual 
Dollutants  in  the  Great  Lakes  Wafer 
Quality  Initiauve.  Examnles  in  this 
group  incluae  ■unspeuhea  orRani^ 
compounds."  "other  pesticides,"  and 
"unspecitiea  naa-persisiuut  toxic 
substances  and  complex  effluents." 

J.  Pollutants  categorized  as  lA  or  IB 
in  the  Categorization  of  Toxics  in  Lake 
Ontario  (July  1988)  under  the  Lake 
Ontario  Toxics  Management  Plan,  or  in 
the  Categorization  of  Toxic  Substances 
in  the  Niagara  River  (June  1990)  under 
the  Niagara  River  Toxics  Management 
Plan  The  Lake  Ontario  and  Niagara 
River  Toxics  Management  Plans  identify 
pollutants  of  concern  in  a  specific  Great 
Lake  or  in  a  cormecting  channel  plan, 
that  may  also  be  of  concern  in  upstream 
lakes  or  connecting  channels.  Category 
lA  and  IB  pollutants  are  those  pollutants 
for  which  ambient  data  are  available 
and  an  enforceable  (lA)  or 
unenforceable  (IB)  standard  is  exceeded. 

4.  Pollutants  included  on  a  case-by- 
case  basis.  Table  6  includes  three 
pollutants  solely  on  this  basis: 
Malathion;  2.4-D  (2.4- 
Dichlorophenoxyacetic  Acid);  and 
Chlorpyrifos:  EPA  has  developed 
National  water  quahty  criteria  guidance 
documents  for  the  protection  of  aquatic 
life  for  these  pollutants:  ambient  water 
quality  criteria  for  Malathion  and  2.4-D 
were  published  in  "Quality  Criteria  for 
Water"  ("Red  Book").  U.S.  EPA,  1976 
{PB-263943).  Ambient  water  quality 
criteria  for  Chlorpvrifos  were  published 
at  51  FR  43666  (December  3,  1986). 
These  commonly  used  pesticides  or 
herbicides  were  included  in  Table  6 
because  of  their  known  or  suspected 
presence  or  widespread  use  in  the  Great 
Lakes  System. 

The  primary  purpose  of  the  Initiative 
Committees  in  specifying  pollutants  in 
Table  6  was  to  provide  an  initial  focus 
for  criteria  development  and  the 
calculation  of  bioaccumulation  factors 
in  the  Great  Lakes  System.  The 
pollutants  included  in  Table  6  were  not 
intended  to  be  a  comprehensive 
inventory  of  all  pollutants  present,  used 
or  manufactured  in  the  Great  Lakes 
System.  If  the  listing  included  as  Table 
6  was  to  become  such  an  exhaustive 
inventory,  it  would  not  be  useful  for 
providing  this  initial  focus. 
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The  proposed  Guidance  provides  an 
initial  focus  on  the  Table  6  pollutants  in 
the  following  three  ways.  First,  the 
pollutants  for  which  EPA  and  the  States 
have  applied  the  proposed  criteria 
methodologies  to  derive  numeric  water 
quality  criteria — that  is,  the  pollutants 
in  Tables  1,  2,  3  and  4 — were  selected 
from  the  list  of  pollutants  in  Table  6. 
EPA  and  the  Initiative  Committees 
believe  that  the  pollutants  for  which 
EPA  establishes  minimum  water  quality 
standards,  as  required  by  the  Great 
Lakes  Critical  Programs  Act  of  1990, 
should,  as  a  minimum,  include  those 
known  or  suspected  of  being  of  primary 
concern  in  the  Great  Lakes  basin — that 
is.  those  in  Table  6.  In  selecting  from  the 
Table  6  pollutants  for  which  numeric 
water  quality  criteria  would  be 
calculated  for  inclusion  in  the  proposed 
Guidance,  EPA  and  the  Initiative 
Committees  considered  a  number  of 
factors  in  addition  to  those  used  to 
develop  Table  6.  These  other  factors, 
described  in  sections  III.  V  and  VI  of 
this  preamble,  include  data  availability, 
chemical  characteristics,  and 
environmental  effect  on  the  Great  Lakes 
System. 

Second,  EPA  and  the  Great  Lakes 
States  limited  calculation  of  human 
health  bioaccumulation  factors  (BAFs) 
for  the  proposed  Guidance  to  Table  6 
pollutants.  BAF  calculation  is  necessary 
when  developing  water  quality  criteria 
to  protect  human  health«iand  wildUfe. 
The  BAFs  calculated  for  use  in  the 
proposed  Guidance  will  facilitate  State 
and  Tribal  development  of  such  criteria. 
In  developing  Table  6.  EPA  and 
Initiative  participants  developed  human 
health  BAFs  for  each  of  the  138 
pollutants.  These  BAFs  are  described  in 
the  technical  support  document. 
"Derivation  of  Proposed  Human  Health 
and  Wildlife  Bioaccumulation  Factors 
for  the  Great  Lakes  Initiative,"  available 
in  the  administrative  record  for  this 
rulemaking.  Copies  are  also  available  as 
described  in  section  in  of  this  preamble. 
BAF  calculation  is  also  necessary  to 
determine  bioaccumuiative  chemicals  of 
concern  (BCCs),  which  are  discussed 
below. 

The  third  way  that  Table  6  affects  the 
initial  focus  of  this  Guidance  is  in 
determining  when  States,  Tribes,  and/or 
permitters  must  generate  data  necessary 
to  calculate  Tier  II  values  used  in 
developing  water  quality-based  effluent 
limits.  Procedure  5.D  of  the  proposed 
Implementation  Procedures  in  appendix 
F  requires  that  permitting  authorities 
generate,  or  have  permitters  generate, 
the  data  necessary  to  calculate  Tier  II 
values  for  pollutants  in  Table  6  for 
which  there  is  no  Tier  I  criterion  or  Tier 
n  value  if  the  permitting  authority 


determines  based  on  a  specified 
screening  approach  that  a  discharge 
causes,  has  the  reasonable  potential  to 
cause  or  contributes  to  an  exou'sion 
above  a  State  water  quality  standard. 

EPA  invites  comment  on  the  listing  of 
pollutants  contained  in  Table  6  and  ofl 
the  basis  for  including  pollutants  in 
Table  6.  EPA  also  invites  comment  on 
whether  pollutants  should  be  deleted 
from  Table  6  or  added  to  Table  6, 
including  the  pollutants  listed  in  the 
Great  Lakes  Water  Quality  Agreement, 
Annex  10,  Appendix  1  (Hazardous 
Polluting  Substances)  or  Appendix  2 
(Potentially  Hazardous  Polluting 
Substances)  or  pollutants  categorized  as 
ID  or  IE  in  the  Categorization  of  Toxics 
in  Lake  Ontario  or  in  the  Categorization 
of  Toxic  Substances  in  the  Niagara 
River.  Category  ID  pollutants  are  those 
pollutants  for  which  ambient  data  are 
available  but  for  which  a  complete 
categorization  was  not  possible  due  to 
detection  limits.  Category  IE  pollutants 
are  pollutants  for  which  ambient  data 
are  available  but  no  criterion  is  knowm 
to  be  available. 

EPA  also  invites  comment  on  whether 
the  requirements  in  implementation 
procedure  5.D  should  be  focused  on  a 
limited  list  of  pollutants,  such  as  the 
138  pollutants  in  Table  6  or  whether 
Procedure  5.D  should  be  extended  to 
apply  to  any  other  pollutants  for  which 
water  quality  criteria  or  values  are  not 
available. 

As  discussed  in  more  detail  in 
sections  I.A  and  ID  of  this  preamble, 
the  Initiative  Committees  were 
particularly  concerned  about  pollutants 
which  exhibited  system-wide  impacts, 
such  as  mercury  and  PCBs,  due  to  their 
propensity  to  bioaccumulate  in  the  food 
chain  and/or  persist  throughout  the 
Great  Lakes  System.  The  Steering 
Committee  wanted  to  prevent  additional 
chemicals  with  similar  tendencies  from 
reaching  levels  that  would  also  impact 
the  Great  Lakes  System.  The  Technical 
Work  Group  recommended  utilizing  a 
bioaccumulation  factor  methodology 
which  incorporates  metabolism  and 
other  physicochemical  properties  as  a 
mechanism  by  which  to  identify  highly 
bioaccumuiative  chemicals  which  could 
cause  system-wide  impairments  of 
beneficial  uses.  The  Steering  Committee 
selected  a  bioaccumulation  factor  (BAF) 
of  1000  as  an  indicator  of  a  pollutant's 
ability  to  be  highly  bioaccumuiative.  A 
pollutant  with  a  BAF  greater  than  1000 
was  believed  by  the  Steering  Committee 
to  have  a  high  potential  to  be  found  in 
aquatic  organisms  of  the  Great  Lakes 
System  and  therefore  to  have  the 
potential  to  cause  a  significant  risk  to 
the  health  of  the  aquatic  Ufe  and 
consumers  of  the  aquatic  life  such  as 


wildlife  and  humans  inhabiting  the 
Great  Lakes  basin.  Those  pollutants 
with  a  bioaccumulation  factor  greater 
than  1000.  after  considering  metabolism 
and  other  properties,  are  called 
bioaccumuiative  chemicals  of  concern 
(BCCs)  in  the  proposed  Guidance.  BCCs 
are  subject  to  more  stringent  controls 
than  other  chemicals,  as  explained  in 
section  I.D  of  this  preamble.  The 
Guidance  (in  §  132.2)  defines  BCCs  as 
follows: 

Bioaccumuiative  chemical  of  concern 
(B(X)  is  any  chemical  which,  upon  entering 
the  surface  waters,  by  itself  or  as  its  toxic 
transformation  product,  bioaccumulates  in 
aquatic  organisms  by  a  human  health 
bioaccumulation  factor  greater  than  1000, 
after  considering  metabolism  and  other 
physicochemical  properties  that  might 
enhance  or  inhibit  bioaccumulation,  in 
accordance  with  the  methodology  in 
appendix  B  to  part  132.  BCCs  include,  but  are 
not  limited  to  the  pollutants  identified  as 
BCCs  in  Table  6. 

As  described  above,  EPA  and  the 
Initiative  Committees  developed  BAFs 
for  each  of  the  138  pollutants  in  Table 
6.  Thirty-eight  (38)  pollutants  were 
found  to  have  BAFs  greater  than  1000 
under  the  assumption  of  5.0  percent 
lipid  content  that  is  used  for  human 
health  criteria  development.  For  ten  of 
these  38  pollutants,  however,  EPA 
believes  the  BAF  may  need  to  be 
adjusted  in  accordance  with  section 
VI.D.5  of  the  Methodology  for 
Development  of  Bioaccumulation 
Factors  in  appendix  B,  which  states: 

5.  Both  human  health  and  wildlife  BAFs 
should  be  reviewed  for  consistency  with  all 
available  data  concerning  the 
bioaccumulation  of  the  chemical.  In 
particular,  information  on  metabolism, 
molecular  size,  or  other  physicochemical 
properties  which  might  enhance  or  inhibit 
bioaccumulation  should  be  considered.  The 
BAFs  may  be  modified  if  changes  can  be 
justified  by  the  data. 

EPA  identified  the  following  concerns 
during  application  of  the  proposed 
methodology  for  defining  BAFs: 
— Six  polynuclear  aromatic 
hydrocarbons  (3,4-benzofluoranthene. 
1 1 . 1 2-benzofluoranthene. 
benzo[a]pyrene,  1,12-benzoperylene, 
l,2:5,6-dibenzanthracene, 
indeno[l,2,3-cdjpyrene)  are  5-ring 
PAHs.  Field-measured  BAFs  for  two 
3-ring  and  two  4-ring  PAHs  ranged 
from  17  to  228.  and  it  seems  unlikely 
that  the  addition  of  another  ring  will 
increase  the  BAF  to  over  1000.  The 
four  measured  BAFs  that  are  available 
for  PAHs  are  substantially  lower  than 
the  BAFs  that  are  predicted  from  Log 
P  for  those  chemicals. 
— Metabolism  is  hkely  to  reduce  both 
the  BAF  and  food  chain  multiplier 
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enough  to  cause  the  BAF  to  be  less 
than  1000  for  two  chemicals  (4- 
chlorophenyl  phenyl  ether,  dibutyl 
phthalaite). 
—The  BCF  for  one  chemical  (phenol) 
was  measured  using  radiolabeled 
chemical.  Even  though  the  parent 
chemical  was  verified,  the  resulting 
predicted  BAF  is  so  much  higher  than 
the  BAF  predicted  from  Log  P  that  it 
is  doubtful  that  the  BAF  for  this 
chemical  is  above  1000. 
—The  BCF  for  one  chemical  (toluene) 
was  measured  using  radiolabeled 
chemical.  The  parent  chemical  was 
not  verifjed  and  the  resulting 
predicted  BAF  is  so  much  higher  than 
the  BAP  predicted  from  Log  P  that  it 
is  doubtful  that  the  BAF  for  this 
chemical  is  above  1000. 
For  these  reasons.  EPA  is  proposing  to 
list  the  above  ten  chemicals  as  potential 
BCX^s  rather  than  BCCs.  These  ten 
pollutants  are  listed  in  part  B  of  Table 
6.  The  special  regulatory  provisions  for 
BCXZs  in  the  proposed  Guidance  would 
not  apply  to  these  ten  pollutants, 
although  pursuant  to  section  510  of  the 
Clean  Water  Act.  the  Great  Lakes  States 
or  Tribes  rfiay  also  apply  these 
provisions  to  any  other  pollutant, 
including  the  list  of  potential  BCCs.  The 
detailed  derivation  of  the  BAFs  for  all 
pollutants  on  Table  6  including  the 
identified  BCCs  and  potential  BCCs  is 
described  in  the  technical  support 
document,  "Derivation  of  Proposed 
Human  Health  and  WildUfe 
Bioaccumulation  Factors  for  the  Great 
Lakes  Initiative,"  which  is  available  in 
the  administrative  record. 

The  28  pollutants  with  BAFs  greater 
Lhan  1000  for  which  EPA  does  not  have 
the  above  concerns  are  listed  in  part  A 
of  Table  6.  The  special  regulatory 
provisions  for  BCCs  in  the  proposed 
Guidance  would  apply  to  these  28 
BCCs,  as  well  as  to  any  other  pollutant 
that  the  State  or  Tribe  determines  has  a 
BAF  greater  than  1000,  using  the 
Methodology  for  Development  of 
Bioaccumulation  Factors  in  appendix  B 
to  part  132. 

EPA  invites  comment  on  the  choice  of 
a  BAF  of  1000  at  5.0  percent  Hpids  as 
the  level  which  defines  a  BCC.  The 
selection  of  a  BAF  of  1000  is  a  risk 
management  decision  that  involves 
weighing  information  and  policy 
considerations  (rather  than  a  risk 
assessment  assximption  that  results  from 
a  scientific  analysis).  The  Steering 
Committee  made  its  recommendation  on 
the  basis  of  information  available  to 
them  as  managers  of  water  quality 
programs.  EPA  is  proposing  this 
recommended  cutoff  of  1000  as  an 
appropriate  number  to  use  for 


determining  when  there  is  a  likelihood 
of  relatively  high  exposure  to  humans 
and  wildhfe  as  a  result  of  fish 
consumption.  EPA  recognizes  that  other 
numbers  could  be  selected  as  a  cutoff. 
During  the  deliberations  of  the  Steering 
Committee,  for  example,  alternative 
levels  of  308  and  100  were  suggested.  A 
BAF  of  308  represents  the  approximate 
value  at  which  exposure  from 
consumption  of  fish  exceeds  exposure 
from  consumption  of  drinking  water, 
under  a  human  health  criteria  exposure 
assumptions  of  6.5  gm/day  offish 
consumption  and  2  L  per  day  of 
drinking  water  consumption.  Eight  of 
the  pollutants  in  Table  6  have  proposed 
BAF  values  between  308  and  1000. 
Sixteen  of  the  pollutants  on  Table  6 
have  proposed  BAF  values  between  100 
and  300.  For  reference  purposes,  a  BAF 
of  1000  represents  the  point  at  which 
bioaccumulation  due  to  dietary  uptake 
in  fish  begins  to  be  significant.  Below 
this  level,  BAFs  and  BCFs  are  predicted 
to  be  nearly  the  same  because  virtually 
all  bioaccumulation  occurs  as  the  result 
of  pollutants  from  the  water. 

EPA  invites  comment  on  the  proposed 
BAF  level  of  1000  and  any  alternative 
BAF  levels  for  use  in  defending  BCCs. 
EPA  also  invites  comments  on  the  lists 
of  BCCs  and  potential  BCCs,  the 
methodology  used  to  derive  them,  and 
all  aspects  of  the  issues  related  to  BCCs. 
In  particular,  EPA  invites  comments  on 
whether  any  or  all  of  the  potential  BCCs 
should  be  Hsted  as  BCCs  and  any 
additional  data  relevant  to  these 
determinations. 

The  special  regulatory  provisions  for 
BCCs  in  the  proposed  Guidance  include 
portions  of  the  antidegradation  policy  in 
appendix  E,  and  procedure  3  (Total 
Maximum  Daily  Loads)  and  procedure  8 
(WQBELs  Below  the  Levels  of 
Detection)  in  appendix  F.  The  specific 
reasons  for  applying  these  provisions  to 
BCCs  are  provided  in  sections  I.D.,  VII, 
ym.E,  and  Vm.H  of  this  preamble.  EPA 
invites  comment  on  the  manner  in 
which  these  provisions  are  based,  in 
part,  on  the  definition  of  BCCs. 

H.  Adoption  Procedures 

Section  118(c)(2)(Q  of  the  Clean 
Water  Act  requires  the  Great  Lakes 
States  to  adopt  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  waters 
within  the  Gre.qt  Lakes  System  which 
are  consistent  with  the  final  Guidance. 
If  a  Great  Lakes  State  fails  to  adopt 
consistant  provisions  within  two  years 
of  EPA 's  publication  of  the  final 
Guidance,  EPA  is  required  to 
promulgate  such  provisions  within  the 
same  two-year  period. 


Section  132.5  of  the  proposed 
Guidance  specifies  the  procedures  for 
State  and  Tribal  submissions,  and  for 
EPA  review  and  approval  or  disapproval 
of  these  submissions  imder  part  132. 
Where  possible,  EPA  has  patterned  the 
submission  and  approval  process  ia 
proposed  §  132.5  after  the  processes 
now  in  place  for  the  water  quality 
.  standards  and  NPDES  programs, 
pursuant  to  sections  303  and  402  of  the 
Clean  Water  Act,  and  believes  the 
procedures  in  proposed  §  132.5  satisfy 
the  minimum  procedural  requirements 
of  those  programs.  Therefore,  EPA's 
reWew  and  approval  of  these 
submissions  will  constitute  approval 
under  section  118  of  the  Clean  Water 
Act,  approval  of  the  submitted  water 
quality  standards  pursuant  to  section 
303  of  the  Clean  Water  Act.  and 
approval  of  the  submitted  modifications 
to  the  State's  NPDES  program  pursuant 
to  section  402  of  the  Clean  Water  Act  as 
provided  in  proposed  §  132.5(f).  In  this 
way.  one  submission  and  approval 
procedure  will  satisfy  all  relevant 
statutory  requirements  and  thereby 
maximize  efficient  use  of  State.  Tribal, 
and  EPA  time  and  resources,  and 
facilitate  pubhc  participation. 

Proposed  §  132.5(a)  requires  the  Great 
Lakes  States  and  Tribes  to  adopt  and 
submit  for  EPA  review  and  approval  the 
criteria,  methodologies,  policies  and 
procedures  developed  pursuant  to  part 
132  by  a  date  no  later  than  18  months 
from  the  date  of  final  publication  of  the 
part  132  requirements.  Section  II.B.  of 
this  preamble  discusses  the  application 
of  the  requirements  of  section  118  to 
Indian  Tribes.  If  an  Indian  Tribe  has  not 
received  authorization  to  administer  the 
NPDES  program,  EPA  or  a  State 
authorized  to  do  so  will  administer  the 
requirements  of  part  132  on  Indian 
lands  and  issue  permits  for  discharges 
to  the  Great  Lakes  System  consistent 
with  this  part.  States,  however, 
generally  lack  authority  to  administer 
NPDES  programs  on  Indian  lands,  and 
no  State  within  the  Great  Lakes  basin  is 
cxirrently  authorized  to  administer  the 
program  on  Indian  lands.  See  40  CFR 
123.1(h).  EPA  is  proposing  to  establish 
this  18-month  deadline  for  State  and 
Tribal  submissions  in  order  to  allow  the 
full  time  available  under  the  statute  for 
EPA  review  and  approval  of 
submissions  and  for  States  and  Tribes  to 
correct  any  identified  deficiencies,  and 
still  allow  EPA  to  meet  the  section 
118(c)(2)(C)  requirement  for  review, 
approval  or  disapproval  and 
promulgation  by  EPA.  if  necessary, 
within  two  years  after  the  final 
publication  of  the  Guidance. 

Proposed  §  132.5(b)  identifies  four 
elements  that  must  be  included  in  the 
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State  and  Tribal  submissions:  (1)  The 
criteria,  methodologies,  policies,  and 
procedures  the  State  or  Tribe  has 
adopted  pursuant  to  part  132;  (2)  a 
certification  by  the  State  or  Tribal 
Attorney  General  or  other  appropriate 
legal  authority  of  adequate  legal 
authority  to  meet  the  requirements  of 
part  132;  (3)  any  other  information 
required  for  submission  of  NPDES 
program  modifications  under  40  CFR 
123.62;  and  (4)  general  information  to 
aid  EPA  in  determining  whether  the 
submitted  criteria,  methodologies, 
pohcies,  and  procedures  are  consistent 
with  the  Clean  Water  Act  and  part  132, 
plus  information  on  general  policies 
which  may  affect  the  application  of  the 
submitted  criteria,  methodologies, 
policies,  and  procedures,  if  any.  This 
information  must  currently  be  included 
in  any  submissions  for  EPA  approval  of 
State  revisions  to  water  quality 
standards  or  proposed  modifications  fo 
State  NPDES  programs  under  40  CFR 
131.6  and  123.62. 

If  a  Great  Lakes  State  or  Tribe  fails  to 
submit  criteria,  methodologies,  policies, 
and  procedures  to  EPA  for  review, 
proposed  §  132.5(c)  provides  that  the 
requirements  of  this  part  will  apply  to 
discharges  within  the  State  or  Federal 
Indian  Reservation  upon  EPA's 
publication  of  the  final  Guidance  in  the 
Federal  Register  indicating  the  effective 
date  of  the  part  132  requirements  in  the 
identified  jurisdictions.  EPA  does  not 
intend  to  provide  at  that  time  an 
opportunity  for  another  round  of  public 
comment  on  the  criteria,  methodologies, 
policies,  and  procedures  presented  in 
the  proposed  Guidance.  EPA  believes 
that  imder  these  circumstances,  today's 
public  comment  period  will  provide 
adequate  notice  and  opportunity  for 
comment  on  all  issues  related  to  the 
criteria,  methodologies,  policies,  and 
procedures.  Accordingly,  EPA  will  issue 
the  final  Guidance  identifying  the 
criteria,  methodologies,  policies,  and 
procedures  that  apply  in  the  appropriate 
jurisdictions. 

If  a  State  or  Tribe  submits  criteria, 
methodologies,  policies,  and  procedures 
to  EPA  for  review,  EPA  will  issue  a 
public  notice  and  provide  a  30-day 
period  for  public  comment  on  all  State 
or  Tribal  submissions  under  this  part 
(proposed  §  132.5(d)).  This  provision  is 
included  to  conform  with  the  existing 
public  comment  requirements  for 
proposed  modifications  to  State  NPDES 
programs  under  40  CFR  123.62(b).  After 
consideration  of  public  comments,  EPA 
will  either  publish  a  notice  of  approval 
of  the  submission  in  the  Federal 
Register  within  ^0  days  or  notify  the 
State  or  Tribe  within  90  days  that  all  or 
part  of  the  submission  is  inconsistent 


with  the  requirements  of  the  Clean 
Water  Act  or  part  132  and  identify 
changes  necessary  to  obtain  EPA 
approval.  (Proposed  §  132.5(d)(ii).)  EPA 
wall  base  the  approval  or  disapproval  of 
the  part  132  submission  on  the 
requirements  of  the  Clean  Water  Act 
and  part  132.  (Proposed  §  132.5(e).) 

If  EPA  approves  all  elements  of  the 
State  or  Tribal  submission,  the  proposed 
Guidance  would  not  require  EPA  to 
promulgate  specific  provisions  for  that 
State  or  Tribe  in  §  132.7.  In  contrast,  if 
EPA  instead  notifies  the  State  or  Tribe 
that  portions  of  the  submission  are 
inconsistent  with  the  Clean  Water  Act 
or  part  132,  as  discussed  further  above, 
and  the  State  or  Tribe  fails  to  adopt  the 
required  changes  within  90  days  after 
the  notification,  EPA  will  publish  a 
notice  in  the  Federal  Register 
identifying  the  approved  and 
disapproved  elements  of  the  submission 
and  a  final  rule  in  the  Federal  Register 
identifying  the  sections  of  part  132 
which  will  apply  in  that  jurisdiction. 
Under  these  circumstances,  EPA  will 
codify  in  §  132.6  the  part  132  provisions 
which  will  apply  in  the  Great  Lakes 
States  or  Tribes  that  do  not  submit 
approvable  regulations. 

EPA  is  proposing  this  submission 
procedure  in  order  to  allow  time  for 
EPA  review  and  approval  if  appropriate. 
State  or  Tribal  notice  and  correction  of 
any  deficiencies  identified  during  EPA 
review  as  necessary,  and  EPA 
publication  of  part  132  criteria, 
methodologies,  policies,  or  procedures 
in  whole  or  in  part  for  the  State  or  Tribe 
where  required,  within  two  years  after 
the  final  publication  of  the  Guidance  as 
required  by  section  118(c)(2)(C).  EPA 
believes  there  axe  two  advantages  to  this 
approach.  First,  it  gives  States  and 
Tribes  the  maximum  amount  of  time 
EPA  believes  is  possible  under  the 
statute  to  make  fiieir  submissions. 

Second,  proposed  §  132.5  simplifies 
the  differing  processes  of  promulgating 
standards,  policies,  and  procedures  by 
accounting  for  the  minimum 
requirements  for  EPA  approval  or 
disapproval  of  water  quality  standards 
and  NPDES  program  modifications 
under  sections  303  and  402  of  the  Clean 
Water  Act.  EPA  has  patterned  the 
proposed  submission  procedure  after 
the  well-established  procedure  for  EPA 
approval  or  disapproval  of  State  water 
quality  standards  imder  section  303(c) 
and  40  CFR  part  131  and  the  procedure 
for  submission  of  State  NTDES  program 
modifications  under  section  402  and  40 
CFR  123.62.  These  procedures  are 
familiar  to  EPA,  States,  Tribes,  the 
regulated  community  and  the  public. 

40  CFR  131.20  currently  requires  the 
State  or  Tribe  to  submit  adopted  water 


quality  standards  to  EPA  for  review 
within  30  days  of  adoption.  Section 
303(c)  provides  that  EPA  must  approve 
State  water  quality  standards  within  60 
days  of  submission  or  disapprove  the 
standards  and  identify  needed  changes 
within  90  days  of  submission.  If  the 
State  standards  are  disapproved  by  EPA. 
the  State  has  90  days  to  adopt  EPA's 
required  changes.  If  such  action  is  not 
taken,  the  Act  requires  EPA  to  promptly 
prepare  necessary  standards  for  the 
State.  The  State  or  Tribal  water  quality 
standard  continues  to  be  effective  in  the 
jurisdiction  until  EPA  promulgates  a 
new  water  quality  standard.  See  also  40 
CFR  131.21. 

The  current  submission  and  review 
requirements  for  NPDES  program 
revisions  imder  section  402  are 
described  in  40  CFR  123.62.  All  the 
Great  Lakes  States  have  approved 
NPDES  programs;  however,  to  date.  EPA 
has  not  authorized  any  Great  Lakes 
Indian  Tribe  to  operate  the  NPDES 
program.  The  procedure  for  submission 
and  review  of  NPDES  program  revisions 
is  different  in  several  respects  from  that 
of  section  303(c).  40  CFR  131.20  and 
131.21.  and  proposed  §  132.5.  For 
example,  40  CFR  123.62  does  not 
provide  a  detailed  timetable  for  review 
of  proposed  NPDES  program  revisions. 
Additionally,  if  a  State  or  Tribe  fails  to 
submit  materials  pursuant  to  part  132  or 
EPA  disapproves  part  of  the  submission, 
proposed  §§  132.5  (c)  and  (d)  require 
application  of  those  portions  of  part  132 
to  discharges  within  the  State  or  Federal 
Indian  Reservation. 

Proposed  §  132.5  of  the  proposed 
'Guidance  would  provide  that 
requirements  of  this  part  will  become 
effective  within  a  State  or  Federal 
Indian  Reservation  if  the  State  or  Tribe 
fails  to  make  the  necessary  submission, 
or  if  one  or  more  parts  of  the  submission 
cannot  be  approved  by  EPA  and  the 
State  or  Tribe  fails  to  correct  the 
deficiency  upon  notice  by  EPA, 
following  EPA's  publication  of  the  final 
Guidance  in  the  Federal  Register 
identifying  the  elements  of  the  part  132 
requirements  that  apply  in  the 
jurisdiction  and  their  effective  date  in 
the  jurisdiction.  Because  the 
requirements  of  part  132  proposed  today 
will  receive  full  public  comment  before 
the  final  part  132  Guidance  is 
promulgated,  EPA  believes  it  is  both 
unnecessary  and  an  inefficient  use  of 
scarce  resources  to  promulgate  separate 
notices  of  proposed  and  final 
promulgation  for  each  State  or  Tribe  for 
which  EPA  must  promulgate  the  part 
132  requirements  in  whole  or  in  part.  By 
instead  publishing  a  final  notice  of 
promulgation  for  each  such  State  or 
Tribe,  EPA  will  allow  the  State  or  Tribe 
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the  maximum  available  time  to  submit 
the  criteria  to  EPA  and  still  give  EPA 
sufficient  time  to  publish  part  132 
criteria  for  the  State  or  Tribe,  if 
necessary,  within  the  two-year  statutory 
deadline. 

Under  the  proposed  Guidance,  the 
submission  and  review  procedures  in 
§  132.5  will  govern  EPA  review  and 
approval  of  water  quahty  standards  and 
NPDES  program  revisions  for  Great 
Lakes  States  and  Tribes  under  part  132 
{§  123.62(f)).  EPA  does  not  intend  the 
provisions  of  proposed  §  132.5  to 
change  existing  Clean  Water  Act  rules 
governing  the  effectiveness  of  State  or 
Tribal  promulgated  requirements.  That 
is,  consistent  with  the  requirements  of 
section  303(c).  if  a  State  or  Tribe  adopts 
a  revised  water  quality  criterion  which 
is  submitted  to  EPA  for  review  and 
approval  under  proposed  §  132.5,  it  is 
effective  in  the  State  or  Tribe  until  EPA 
disapproves  it  and  promulgates  a  new 
criterion.  In  contrast,  State  or  Tribal 
adoption  of  NPDES  regulations  pursuant 
to  proposed  §  132.5  vfill  not  become 
recognized  parts  of  the  State  or  Tribal 
NPDES  program  until  EPA  approves  the 
proposed  modification.  Of  course, 
according  to  the  proposed  §  132.5 
procedure.  EPA  must  either  approve  a 
State  or  Tribal  part  132  submission  or 
disapprove  and  pubhsh  the  final 
Guidance  identifying  the  conforming 
part  132  requirements  that  must  be 
applied  to  discharges  in  the  Great  Lakes 
System,  for  all  part  132  criteria,  policies, 
and  procedures,  including  those  which 
are  NPDES  program  elements. 

EPA  also  retains  the  ability  to  object 
to  a  proposed  State  or  Tribal  NPDES 
permit  that  is  inconsistent  with  the 
Clean  Water  Act  and  NPDES  regulations 
(40  CFR  123.44(c)(7)),  or  to  withdraw  a 
State  or  Tribal  NPDES  program  that 
does  not  comply  with  the  Clean  Water 
Act  and  part  123  (40  CFR  123.63(a)). 
Once  the  requirements  of  this  part 
become  effective,  they  will  provide  an 
additional  basis  for  EPA  objection  to  the 
issuance  of  a  proposed  State  or  Tribal 
NPDES  pennit  under  §  122.44  or  for 
withdrawal  of  NPDES  program  approval 
under  §  123.63  if  the  provisions  have 
not  been  adequately  incorporated  into 
individual  permits  or  the  NPDES 
program.  To  clarify  this  intention,  EPA 
has  also  proposed  conforming  changes, 
which  will  apply  only  to  Great  Lakes 
States  and  Tribes,  to  the  existing  NPDES 
permitting  regulations  in  40  CFR 
122.44(r);  123.25(a)(38);  123.44(c)(9); 
123.62(f);  and  123.63(a)(6).  Similarly, 
EPA  has  proposed  conforming  changes 
to  the  existing  water  quality  standards 
regulations  in  40  CFR  131.1;  131.5  and 
131.21(b)  to  reflect  the  submission  and 


review  procedures  for  adoption  of  water 
quality  standards  under  part  132. 

EPA  invites  comments  on  all  aspects 
of  proposed  §  132.5,  including 
comments  on  alternative  procedures 
that  would  be  efficient  and  effective  and 
would  satisfy  the  statutory 
requirements.  Additionally,  EPA 
specifically  requests  comment  on 
whether  the  final  Guidance  should 
specifically  distinguish  between  the 
NPDES  program  elements  and  water 
quality  standards  elements  of  part  132 
or  whether  EPA  should  make  this 
determination  on  a  case-by-case  basis 
for  each  part  132  submission.  There  are 
benefits  to  either  approach. 
Identification  of  the  NPDES  program 
elements  and  water  quality  standards 
program  elements  in  the  final  Guidance 
could  facihtate  uniform  treatment  of  all 
part  132  submissions  and  provide 
certainty  to  EPA  Regions,  States,  Tribes, 
the  regulated  community,  and  the 
pubhc  concerning  the  effectiveness  of 
those  elements  during  the  EPA  review 
process.  On  the  other  hand,  flexibility  in 
this  matter  is  useful  in  EPA's  experience 
because  it  is  sometimes  difficult  to 
distinguish  an  NPDES  program  element 
from  a  water  quaUty  standards  element 
due  to  differences  in  State  adoption 
procedures  and  terminology.  EPA 
requests  comment  on  both  approaches. 
Finally.  EPA  seeks  comment  upon 
whether  any  additional  conforming 
changes  should  be  made  to  the  existing 
NPDES  and  water  quahty  standards 
regulations  to  implement  the 
requirements  of  proposed  §  132.5. 

/.  Interpretation  of  "Consistent  With" 

Section  118(c)(2)(C)  of  the  Clean 
Water  Act  requires  the  Great  Lakes 
States  and  Tribes  to  adopt  water  quality 
standards,  antidegradation  pohcies,  and 
implementation  procediu^s  for  water 
writhin  the  Great  Lakes  System  which 
are  "consistent  with"  the  final  Guidance 
proposed  today  in  part  132.  Section 
132.5(e)  of  the  proposed  Guidance 
specifies  when  EPA  will  determine  that 
a  State  or  Tribe  submission  is  consistent 
with  the  requirements  of  part  132. 
Generally,  the  proposed  Guidance 
provides  that  submitted  criteria, 
methodologies,  pohcies  and  procedures 
are  consistent  with  part  132  if  they  are 
"equal  to  or  more  restrictive  than"  the 
provisions  in  the  final  Guidance. 

EPA  strongly  encourages  verbatim 
adoption  of  the  final  Guidance  or 
adoption  with  only  conforming  changes, 
such  as  renumbering  sections  to 
conform  with  the  State  or  Tribal 
regulations,  or,  for  example,  replacing 
"Great  Lakes  System"  with  "Lake  Erie 
System."  Adopting  the  Guidance 
verbatim  would  facihtate  EPA  approval 


and  guarantee  imiformity  of  these 
provisions  throughout  the  Great  Lakes 
System,  especially  with  regard  to  the 
criteria  methodologies.  EPA  recognizes, 
however,  that  some  States  or  Tribes  may 
desire  to  supplement  or  modify  the  final 
Guidance  which  EPA  ultimately  issues 
to  incorporate  program-specific 
concerns.  Accordingly,  in  order  to 
provide  flexibility  to  State  and  Tribal 
regulatory  agencies,  proposed  §  132.5 
does  not  require  verbatim  adoption  of 
all  elements  of  the  final  Guidance  as 
long  as  the  State  or  Tribe  can 
demonstrate  that  any  such  modification 
will  not  be  less  restrictive  than  the 
required  provision  in  the  final 
Guidance.  Section  132.5(e)(3)  clarifies 
EPA's  intention  to  evaluate  the  State 
and  Tribal  submissions  on  a  provision- 
by-provision  basis  by  providing  that  if 
States  or  Tribes  adopt  provisions  more 
restrictive  than  the  final  Guidance,  the 
more  restrictive  provision  may  not  be 
offset  by  relaxation  of  other  specific 
elements  of  the  final  Guidance.  EPA 
believes  that  this  condition  is 
appropriate  to  ensure  a  minimum  level 
of  consistency  in  implementation  of 
these  requirements  throughout  the  Great 
Lakes  System.  EPA  requests  comments, 
however,  on  this  approach,  including 
whether  and,  if  so,  under  what 
circumstances  the  final  Guidance 
should  instead  allow  relaxation  of  any 
particular  provisions  to  offset  other 
more  stringent  provisions  adopted  in 
State  or  Tribal  programs. 

EPA  recognizes  mat  not  requiring 
verbatim  adoption  of  the  final  criteria 
methodologies,  implementation 
procedures,  and  antidegradation 
pohcies  will  require  case-by-case 
determinations  of  the  adequacy  of  a 
State  or  Tribal  submission,  with  the 
possibihty  of  minor  inconsistencies 
developing  between  approved  programs 
in  the  Great  Lakes  System.  Because  of 
the  length  and  complexity  of  the 
Guidance,  however.  EPA  also  recognizes 
that  changes  beyond  conforming 
changes  may  be  necessary  to  enable 
State  and  Tribal  programs  to  function 
appropriately.  EPA  believes  that  the 
proposed  approach  balances  the 
competing  interests  by  pronding  some 
flexibihty  to  the  Great  Lakes  States  and 
Tribes  while  still  ensuring  adoption  of 
programs  that  satisfy  all  minimum 
requirements  of  the  final  Guidance.  EPA 
invites  comments  on  ell  aspects  of  this 
approach  and  any  other  alternative 
approaches,  includine  wnetner  me  final 
Guidance  should  reauire  veroaum 
adoDtion  of  ail  elemnnis 

In  §§132.5le)(l)and  132.5lel(21  EP.^ 
is  proposing  specific  provisions 
concerning  how  EPA  will  determine 
that  State  or  Tribal  numeric  criteria  ana 
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interpretation  of  nanstive  criteria  are 
consistent  with  the  final  Guidance.  The 
provisions  operate  differently 
depending  on  which  pollutants  are 
involved,  and  whether  the  State  or  Tribe 
has  adopted  numeric  criteria  for  the 
pollutant. 

For  pollutants  listed  in  Tables  1,  2,  3 
and  4,  EPA  will  determine  that  the 
submission  is  consistent  with  part  132 
if  the  Great  Lakes  State  or  Tribe  has 
adopted  criteria  corresponding  to  each 
of  the  criteria  Usted  in  Tables  1  through 
4,  and  the  State  or  Tribal  criteria  are 
equal  to  or  more  restrictive  than  each  of 
the  criteria  in  the  Tables.  If  the  State  or 
Tribe  has  applied  site-specific  criteria 
modifications,  they  will  need  to 
demonstrate  that  the  site-specific 
criteria  modification  procedures  of 
appendix  F  were  used,  or  if  other 
procedures  were  used,  such  other 
procedures  produce  site-specific  criteria 
equal  to  or  more  restrictive  than  criteria 
developed  through  application  of 
appendix  F  procedures. 

For  pollutants  other  than  those  listed 
in  Tables  1,  2,  3  and  4,  the  requirements 
of  §  132.5(e)(2)  are  intended  to  ensure 
that  State  or  Tribal  criteria 
methodologies  and  narrative 
implementation  procedures  result  in 
criteria  or  values  equal  to  or  more 
restrictive  than  the  proposed  Guidance 
methodology  produces. 
— If  the  Great  Lakes  State  or  Tribe  has 
adopted  numeric  criteria  for  the 
pollutant  in  its  water  quality 
standards,  then  the  State  or  Tribe 
must  demonstrate  that  it  either  used 
the  appropriate  methodology 
specified  in  the  final  Guidance,  or, 
using  a  different  methodology, 
obtained  criteria  equal  to  or  more 
restrictive  than  the  Guidance's 
methodology  would  produce.  If  the 
numeric  criteria  were  adopted  into 
State  or  Tribal  water  quality  standards 
prior  to  the  date  of  final  publication 
of  this  part,  §  132.5(e)(2)(ii)  provides 
that  the  Great  Lakes  State  or  Tribe 
may  alternatively  choose  to 
demonstrate  to  EPA  that  it  has 
adopted  a  procedure  by  which  the 
State  or  Tribe  will  use  Guidance- 
based  criteria  and  values,  instead  of 
the  numeric  criteria  adopted  in  its 
standards,  when  it  develops  water 
quahty-based  effluent  limits  and  total 
maximum  daily  loads  if  the  Guidance- 
based  criteria  and  values  are  more 
restrictive  than  the  adopted  criteria. 
The  reason  for  including  this 
alternative  demonstration  is  to  give 
States  or  Tribes  the  administrative 
flexibility  to  determine  the  adequacy 
of  such  criteria  at  a  later  date — that  is. 
the  time  when  water  quality-based 


effluent  Umits  or  total  maximum  daily 
loads  are  developed — rather  than  the 
time  of  the  submission  required  by 
§  132.5.  This  may  be  a  reasonable 
alternative  for  States  that  have 
adopted  a  large  number  of  numeric 
criteria  into  their  water  quaUty 
standards  and  are  unable  to  review  all 
criteria  for  consistency  with  this  part 
in  time  for  the  submission  required  by 
§  132.5.  To  implement  such  an 
alternative  procedure,  the  State  will 
need  to  demonstrate  that  it  has  in 
place  the  regulatory  mechanisms  to 
ensure  that  the  State  vrill  apply  the 
methodologies  in  the  final  Guidance 
to  develop  water  qiiaUty-based 
effluent  limits  and  total  maximum 
daily  loads  if  existing  State  numeric 
water  quahty  criteria  would  result  in 
less  restrictive  effluent  limitations. 
— If  the  Great  Lakes  State  or  Tribe  has 
not  adopted  numeric  criteria  for  the 
pollutant  in  its  water  quality 
standards,  then  the  State  or  Tribe 
must  demonstrate  that  it  has  adopted 
a  procedure  by  which  water  quality- 
based  effluent  limits  and  total 
maximum  daily  loads  will  be 
developed  using  water  quality  criteria 
and  values  derived  pursuant  to  the 
Guidance  Tier  I  and  Tier  II 
methodologies  required  by  §  132.4(c). 
EPA  believes  that  the  requirements  of 
§  132.5(e)  are  appropriate  to  ensure  a 
minimum  level  of  consistency  in 
implementation  of  the  Guidance 
throughout  the  Great  Lakes  System  in 
accordance  with  the  legislative  intent  of 
the  Great  Lakes  Critical  Programs  Act 
(see  section  n.E  of  this  preamble).  EPA 
invites  comment  on  all  aspects  of  these 
requirements. 

/.  Precedential  Effect  of  Elements  of  the 
Guidance 

The  requirements  in  the  proposed 
Guidance  are  expressly  appUcable  only 
to  the  waters  of  the  Great  Lakes  System. 
However,  the  proposed  Guidance 
addresses  many  central  elements  of 
existing  National  and  State  water 
quahty  programs.  For  example,  all 
States  currently  have  regulations  and/or 
guidance  addressing  methodologies  to 
derive  and  implement  water  quaUty 
criteria  and  antidegradation  poUcies, 
and  procedures  for  determining  TMDLs 
for  specific  water  bodies.  Although 
some  elements  of  the  proposed 
Guidance  incorporate  data  or 
considerations  specific  to  the  Great 
Lakes  System,  EPA  believes  that  many 
portions  might  be  beneficially  applied 
in  other  jurisdictions. 

EPA  is  not  proposing  nationwide 
appUcation  of  any  portions  of  the 
proposed  Guidance  because  section 
118(c)(2)  of  the  Qean  Water  Act  is 


limited  to  promulgation  of  Guidance  for 
the  Great  Lakes  System.  EPA  does 
request  comment,  however,  on  whether 
EPA  should  issue  National  guidance  or 
propose  any  modifications  to  40  CFR 
parts  122-124,  130  and  131  in  the  future 
to  correspond  with  specific  elements  of 
today's  proposed  rule. 

K:  Endangered  Species  Act 

Section  7(a)(2)  of  the  Endangered 
Species  Act  (ESA)  requires  each  Federal 
agency,  in  consultation  with  the  U.S. 
Fish  and  VVildUfe  Service  (FWS),  or  the 
National  Marine  Fisheries  Service  for 
species  under  its  jurisdiction,  to  ensure 
that  actions  authorized,  funded  or 
carried  out  by  the  Federal  agency  are 
not  likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  listed  under  the  ESA, 
or  result  in  the  destruction  or  adverse 
modification  of  such  species'  critical 
habitat  (i.e.,  are  not  likely  to  "cause 
jeopardy").  EPA  has  initiated  informal 
consultation  with  the  FWS  to  insure 
that  implementation  of  part  132  by  EPA, 
States  and  Tribes  is  not  likely  to  cause 
jeopardy  for  species  in  the  Great  Lakes 
System.  While  EPA  has  not  determined 
that  consultation  is  required  for  all 
aspects  of  the  proposed  Guidance  at  this 
stage,  consultation  on  the  proposed 
Guidance  will  help  insure  that 
submissions  by  the  Great  Lakes  States 
and  Tribes  under  part  132  will  provide 
for  adequate  protection  of  endangered 
and  threatened  species,  and  thereby 
help  avoid  delaj^s  in  EPA's  approval  of 
such  submissions.  EPA  will  consider 
the  results  of  our  consuhation  with  the 
FWS,  along  with  all  public  comments 
on  today's  proposal,  in  determining 
appropriate  requirements  for 
endangered  or  threatened  species  in  the 
final  Guidance. 

As  a  result  of  the  consultation,  EPA 
may  determine  that  provisions  should 
be  included  in  the  final  Guidance 
specifically  targeted  to  ensuring  the 
protection  of  endangered  or  threatened 
species.  For  example,  one  approach 
would  be  to  require  in  §  132.5  of  the 
proposed  Guidance  that  any  submission 
by  a  Great  Lakes  State  or  Tribe  include 
provisions  to  ensure  that  the 
development  and  implementation  of 
criteria,  methodologies,  policies  and 
procedures  imder  part  132  are  not  likely 
to  cause  jeopardy.  Such  a  provision  in 
the  final  Guidance  would  authorize  EPA 
to  disapprove  a  submission  by  a  State  or 
a  Tribe  that  did  not  ensure  that  jeopardy 
of  endangered  or  threatened  species 
would  be  avoided,  or  to  require  a  State 
or  Tribe  to  include  measures  or 
alternatives  recommended  by  the  FWS 
to  reduce  impacts  to  endangered  and 
threatened  species. 
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In  addition,  EPA  could  adopt  in  the 
final  Guidance  specific  text  that  States 
and  Tribes  would  need  to  include  in 
their  submissions  in  order  to  ensure 
adequate  protection  of  endangered  and 
threatened  species.  Regarding 
implementation  procedtires.  the 
Guidance  could,  for  example,  require 
that  States  and  Tribes  include 
provisions  stating  that  mixing  zones  and 
variances  will  not  be  permitted  to  the 
extent  they  will  likely  cause  jeopardy  of 
endangered  and  threatened  species. 
Similarly,  the  final  Guidance  could 
require  that  antidegradation  policies 
submitted  for  EPA  approval  include  a 
requirement  that  water  quality  be 
maintained  at  a  level  necessary  to  insure 
that  endangered  or  threatened  species 
are  not  Lkely  to  be  jeopardized  due  to 
water  quality  conditions.  EPA  solicits 
suggestions  of  text  that  EPA  could 
include  in  the  final  Guidance  to  ensure 
that  implementation  procedures  and 
other  relevant  aspects  of  the  proposed 
Guidance  will  provide  for  protection  of 
endangered  and  threatened  species. 

With  regard  to  water  quality  criteria, 
EPA  expects  to  consult  on  the  aquatic 
life  and  wildhfe  water  quaUty  criteria 
and  methodologies  in  the  proposed 
Guidance.  To  the  extent  these  criteria 
and  methodologies  are  determined  in 
this  consultation  to  be  protective  of 
endangered  and  threatened  species  in 
the  Great  Lakes  System,  adoption  of 
these  provisions  by  States  and  Tribes 
would  be  approvable  by  EPA.  If  these 
criteria  and  methodologies  are 
determined  not  to  be  protective  of 
certain  species  in  the  Great  Lakes 
System,  EPA  is  considering  including 
text  requiring  that  States  and  Tribes      ' 
adopt  adequately  protective  site-specific 
criteria.  If  a  State  or  Tribe  adopts  site- 
specific  modifications  to  aquatic  life 
criteria  under  section  A.l.a  of  procedure 
1  of  appendix  F  to  part  132,  the  State 
or  Tribe  will  need  to  ensure  that  those 
modifications  will  provide  adequate 
protection  of  endangered  or  threatened 
species.  In  addition,  EPA  is  considering 
the  option  of  requiring  States  and  Tribes 
to  modify  aquatic  fife  and  wildlife 
criteria/values  on  a  site-specific  basis  to 
provide  protection  appropriate  for 
endangered  and  threatened  species,  and 
EPA  solicits  public  comments  on  such 
an  approach. 

By  consulting  with  the  FWS  under 
section  7  of  the  ESA  on  the  proposed 
Guidance,  EPA  is  seeking  to  carry  out  its 
responsibilities  under  the  CWA  in  a 
manner  that  also  helps  achieve  the 
objectives  of  the  ESA.  Obviously,  the 
two  statutes  promote  similar  goals, 
because  improving  water  quality  can 
have  beneficial  effects  on  the  viabihty  of 
endangered  or  threatened  aquatic  life 


and  wildlife.  EPA  believes  that  EPA, 
States  and  Tribes  should  pay  particular 
attention  to  preventing  water  quality 
degradation  where  it  would  have 
detrimental  effects  on  endangered  and 
threatened  species.  If  EPA  were  to 
include  provisions  addressing 
endangered  and  threatened  species  in 
the  Guidance,  however,  EPA  would  not 
be  seeking  to  impose  any  procedural 
obligation  on  Great  Lakes  States  and 
Tribes  to  consult  vdth  the  FWS  under 
section  7(a)(2)  of  the  ESA.  The  section 
7  consultation  provisions  apply  only  to 
Federal  agencies  (although  Federal 
agencies  can  in  certain  cases  designate 
non-Federal  representatives  for 
purposes  of  informal  consultation). 
Rather,  EPA  would  be  explicitly 
addressing  the  need  for  protecting 
endangered  and  threatened  species  in 
order  to  ensure  that  promulgation  of  the 
Guidance  and  approvals  of  submissions 
by  Great  Lakes  States  and  Tribes  are 
consistent  with  the  no  jeopardy 
standard  in  section  7(a)(2)  of  the  ESA. 

L.  Request  for  Comments 

EPA  has  received  and  placed  in  the 
public  docket  materials  submitted 
during  the  public  proceedings  on  the 
Great  Lakes  Water  Quality  Initiative. 
EPA  considered  these  comments  in  the 
development  of  the  proposed  Guidance. 
Because  these  materials  contain 
comments  on  draft  provisions  that  have 
been  superseded  by  the  proposed 
Guidance  and  EPA  would  have 
difficulty  identifying  portions  that 
remain  relevant  to  this  proposal,  EPA 
will  not  consider  them  in  the 
development  of  the  final  Guidance. 
Additionally,  EPA  believes  that  the  time 
available  for  promulgation  of  the  final 
Guidance  can  be  used  most  efficiently 
and  effectively  by  addressing  those 
issues  that  have  not  already  come  before 
EPA.  Accordingly,  EPA  advises  the 
public  that  for  the  purposes  of 
exhaustion  of  administrative  remedies, 
new  comments  must  be  submitted  based 
on  the  proposed  Guidance. 

EPA  requests  comment  on  each 
element  of  the  proposed  Guidance, 
including  all  subjects  and  issues  raised 
in  the  preamble  discussion  whether  or 
not  specific  regulatory  text  has  been 
provided  in  the  proposed  Guidance,  and 
any  suggested  alternative  requirements 
or  combinations  of  requirements  to 
address  these  elements  and  issues  in  the 
final  Guidance.  EPA  may  promulgate 
final  rules  based  on  any  of  the  issues  or 
subjects  discussed  in  the  proposed 
Guidance  or  based  on  combination  of 
possible  requirements  to  address  these 
subjects  and  issues.  EPA  expects  to 
finalize  requirements  in  the  final 
Guidance  addressing  these  subjects  aad 


issues  based  upon  the  discussion  in  the 
preamble  and  evaluation  of  all 
submitted  comments.  EPA  will  not 
make  any  final  decisions  on  any 
element  or  issue  of  the  final  Guidance 
until  after  full  consideration  of  the 
public  comments. 

III.  Aquatic  Life 

A.  Introduction  and  Purpose 

EPA  has  broad  authority  to  develop 
criteria  to  protect  aquatic  life  in  Great 
Lakes  waters.  Section  304(a)(1)  of  the 
Clean  Water  Act  generally  authorizes 
EPA  to  develop  criteria  to  protect 
aquatic  life  in  all  waters  of  the  United 
States.  Section  118(c)(2)(A)  of  the  Clean 
Water  Act  requires  EPA  to  develop 
specific  numeric  criteria  to  protect 
aquatic  fife  in  the  Great  Lakes.  This 
requirement  implements  portions  of  the 
Great  Lakes  Water  Quality  Agreement  of 
1978  (Agreement).  One  of  the 
Agreement's  "General  Objectives"  is 
fi^eeing  the  Great  Lakes  System  from 
substances  resulting  from  human 
activity  that  will  adversely  affect  aquatic 
life.  Several  of  the  "Specific  Objectives" 
for  individual  pollutants  set  out  in 
Annex  1  of  the  Agreement  are  also 
specifically  directed  at  the  protection  of 
aquatic  life.  Moreover,  both  the 
legislative  history  to  section  118(c)  and 
the  text  of  the  Agreement  emphasize  the 
goal  of  more  consistent  wafer  qualify 
criteria  across  the  Great  Lakes. 

Observed  effects  on  aquatic  hfe.  such 
as  population  declines  and  abnormal 
reproduction,  provide  clear  evidence 
that  the  goals  of  the  Clean  Water  Act 
and  the  objectives  of  the  Great  Lakes 
Water  Quahty  Agreement  for  aquatic  life 
are  not  being  met  throughout  the  Great 
Lakes  System  (Sixth  Biennial  Report  on 
Great  Lakes  Water  Quality,  April.  1992). 
This  report  is  available  in  the 
administrative  record  for  this 
rulemaking.  To  improve  water  qualify 
and  to  promote  more  consistent 
protection  of  aquatic  fife  within  the 
Great  Lakes  System,  EPA  is  proposing  a 
new  approach  to  developing  aquatic  life 
criteria  for  the  Great  Lakes.  Some  of  the 
criteria  in  the  proposed  Guidance  are 
more  restrictive  than  the  nationally 
applicable  criteria  EPA  has  published 
under  Clean  Water  Act  section  304(a). 
Further,  EPA  is  proposing  to  promote 
consistency  by  requiring  Great  Lakes 
States  and  Tribes  to  adopt  specific 
criteria  at  least  as  stringent  as  those 
proposed  herein  and  specific 
methodologies  identical  to  or  more 
stringent  than  those  proposed  herein.  As 
explained  in  more  detail  below,  EPA 
believes  that  the  proposed  criteria  for 
aquatic  Hfe  and  the  requirements  for 
implementing  them  will  conform  with 
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the  objectives  of  the  Great  Lakes  Water 
Quality  Agreement  and  be  "no  less 
restrictive"  than  National  water  quality 
criteria  and  guidance. 

As  described  below,  EPA  is  proposing 
Great  Lakes  Water  Quality  Guidance  for 
Aquatic  Life  which  contains  two  tiers, 
subsequently  referred  to  as  Tiers  I  and 
II.  This  tiered  approach  allows  Great 
Lakes  States  and  Tribes  to  provide  more 
consistent  protection  of  aquatic  life  from 
the  discharge  of  pollutants^  even  if 
information  on  the  pollutant's  effects  is 
too  limited  to  meet  the  strict  data 
requirements  in  the  proposed  Guidance 
for  setting  aquatic  life  criteria  under 
Tier  I. 

The  Aquatic  Life  Tier  I  methodology 
is  similar  to  "Guidelines  for  Deriving 
Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses"  (Stephan.  et 
al.  1985).  which  is  the  current  National 
guidance  for  developing  aquatic  life 
criteria.  A  copy  of  the  1985  National 
Guidelines  is  available  in  the 
administrative  record  for  this 
rulemaking.  Copies  are  also  available 
upon  written  request  to  the  person 
listed  in  section  Xm  of  this  preamble. 
The  1985  National  Guidelines  can  also 
be  obtained  through  the  National 
Technical  Information  Service  (PB  85- 
227049).  The  Tier  I  methodology  is  to  be 
used  in  deriving  Great  Lakes  Aquatic 
Life  Criteria  for  use  in  State  and  Tribal 
Water  Quality  Standards.  The  Tier  I 
criteria  are  based  on  the  latest  scientific 
knowledge  and  are  derived  using  an 
extensive  aquatic  toxicological  database. 

The  Aquatic  Life  Tier  II  methodology 
is  "a  new  tool"  for  regulating  discharges 
within  the  Great  Lakes  System  when 
sufficient  data  do  not  exist  to  derive  a 
Tier  I  criterion.  While  similar  concepts 
have  been  employed  by  individual 
States  within  the  Great  Lakes  System, 
this  Tier  n  methodology  will  provide  a 
consistent  approach  for  all  Great  Lakes 
States  and  Tribes.  This  methodology 
utilizes  limited  toxicological  data  to 
derive  conservative  regulatory  values  for 
individual  pollutants.  The  Tier  11 
methodology  will  be  used  in 
conjimction  with  the  proposed  whole 
effluent  toxicity  requirements,  in 
interpreting  the  State's  narrative  criteria 
(e.g.,  no  toxic  pollutants  shall  exist  in 
toxic  amounts).  Tier  II  values  can  serve 
as  the  basis  for  some  regulatory 
decisions,  such  as  permit  limitations. 
Although  the  State  or  Tribe  will  have 
authority  to  adopt  Tier  0  values  as 
standards,  it  is  not  intended  that  Tier  II 
values  will  normally  be  adopted  as  State 
water  quality  standards.  Rather,  EPA 
believes  it  is  more  desirable  for  the 
regulatory  agencies  and/or  dischargers 
to  continue  to  supplement  data  on 


pollutants  to  the  point  where  a  Tier  I 
criterion  can  be  calculated  and 
subsequently  adopted  as  a  criterion  for 
use  in  State  and  Tribel  water  quality 
standards. 

B.  Tier  I  Criteria 

1.  Methodology 

The  Committees  of  the  Initiative 
chose,  as  the  starting  point  for  the 
development  of  the  Aquatic  Life  Tier  I 
methodology,  EPA's  "Guidelines  for 
Deriving  Nimierical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aquatic  Organisms  and  Their  Uses" 
(1985  National  Guidelines)  as  cited  in 
50  FR  30784  (July  29, 1985)  and 
developed  under  section  304(a)  of  the 
Clean  Water  Act. 

The  1985  National  Guidelines  contain 
provisions  for  deriving  both  freshwater 
and  saltwater  criteria.  As  the  Great 
Lakes  System  is  composed  entirely  of 
fresh  water,  those  portions  of  the  1985 
National  Guidelines  which  pertain  to 
fresh  water  serve  as  the  basis  for  the 
Tier  I  aquatic  life  methodology  in  the 
proposed  Great  Lakes  Water  Quality 
Guidance.  Since  the  Great  Lakes  Tier  I 
methodology  closely  resembles  the  1985 
National  Guidelines,  the  following 
narrative  is  a  discussion  of  the  1985 
National  GuideUnes  and  the  specific 
changes  made  to  it  in  the  proposed 
Guidance  for  Tier  I  aquatic  life 
methodology. 

The  proposed  Great  Lakes  Guidance, 
like  the  1985  National  Guidelines, 
results  in  the  derivation  of  two  criteria 
concentrations  to  protect  aquatic  life  for 
any  given  pollutant  The  first  of  these, 
the  Criterion  Maximum  Concentration 
(CMC),  is  designed  to  protect  aquatic 
life  from  effects  of  short  term  or  acute 
exposures.  The  second,  the  Criterion 
Continuous  Concentration  (CCC),  is 
designed  to  protect  against  effects  to 
aquatic  life  due  to  long  term  or  chronic 
exposure.  In  order  to  derive  a  CMC  for 
a  pollutant,  it  is  necessary  that 
acceptable  acute  toxicity  studies  exist 
for  aquatic  animal  species  in  at  least 
eight  families  which  represent  differing 
habitats  and  taxonomic  groups.  These 
eight  families  are  intended  to  represent 
a  wide  spectrum  of  aquatic  animals.  The 
Great  Lakes  aquatic  life  methodologies 
provide  guidance  on  determining  data 
acceptability. 

Results  oi  acute  toxicity  studies  are 
expressed  in  terms  of  ECSOs  or  LCSOs. 
An  EC50  is  the  concentration  which 
will  cause  an  adverse  effect  to  50 
percent  of  the  exposed  individuals  (e.g. 
immobility,  possibly  including  death) 
within  a  given  period  of  time  (typically 
48  hours  for  daphnids  and  other 
cladocerans,  and  96  hours  for  other 


aquatic  animals).  An  LC50  is  the 
concentration  of  a  pollutant  which  will 
cause  the  death  of  50  percent  of  the 
exposed  individuals  within  these  same 
time  frames.  EPA  is  proposing  to  follow 
the  approach  established  in  the  1985 
National  GuideUnes  for  deriving  a  Final 
Acute  Value  (FAV)  to  protect  a  broad 
range  of  aquatic  species  by  ranking  th  -i 
Genus  Mean  Acute  Values  (geometrir. 
means  of  the  Species  Mean  Acute 
Values  for  each  genus),  and  then 
interpolating  or  extrapolating  to 
estimate  the  acute  value  for  95  percent 
of  the  genera  tested.  As  described  in  the 
1985  National  Guidelines,  the  FAV  must 
be  set  equal  to  the  lower  of  the  95th 
percentile  value,  or  the  Species  Mean 
Acute  Value  for  a  species  of  commercial 
or  recreational  importance  (the  Tier  I 
methodology  differs  from  the  1985 
National  Guidelines  by  specifying  that 
the  FAV  should  only  be  lowered  for  a 
species  that  is  recreation  ally  or 
commercially  important  to  the  Great 
Lakes  System).  The  CMC  is  equal  to 
cne-half  the  FAV.  The  FAV  is  divided 
by  two  to  convert  a  concentration  toxic 
to  50  percent  of  the  individuals  of  the 
tested  species,  to  a  concentration  not 
acutely  toxic  for  nearly  all  individuals 
of  the  species. 

EPA  believes  that  the  proposed 
methodology  provides  a  broad  base  of 
protection  for  the  aquatic  life  of  the 
entire  Great  Lakes  System.  There  are 
documents  for  the  sixteen  proposed  Tier 
I  criteria,  within  the  Administrative 
Record,  which  contain  detailed 
information  on  the  range  of  species 
tested. 

The  Technical  Work  Group 
considered  inserting  a  provision  in  the 
Great  Lakes  Tier  I  procedure  that  would 
also  allow  the  lowering  of  the  FAV  to 
protect  "ecologically  important"  species 
of  the  Great  L^es.  However,  it  was  felt 
that  it  would  be  unnecessary  given  the 
scope  and  protective  nature  of  the 
proposed  Guidance  to  single  out 
particular  species  for  additional 
protection  on  the  basis  of  "ecological 
importance",  because  the  method 
generally  provides  protection  for  the 
entire  ecosystem.  Furthermore,  the 
Technical  Work  Group  could  not  reach 
consensus  on  identifying  any  individual 
species  as  "ecologically  important"  or 
defining  the  term  "ecologically 
important".  Therefore,  the  proposed 
Guidance  does  not  include  provisions 
for  lowering  an  FAV  for  "ecologically 
important"  species.  This  is  consistent 
with  the  1985  National  Guidelines.  EPA 
invites  comment  on  this  issue,  and 
particularly  on  the  issues  of  how  to 
define  "ecologically  important"  species 
for  the  Great  Lakes,  and  whether  or  not 
such  "ecologically  important"  species 
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are  adequately  protected  by  the 
proposed  guidance. 

EPA  is  proposing  slightly  greater 
modifications  to  tlie  1985  National 
Guidelines'  approach  to  chronic 
exposures.  In  the  1985  National 
Guidelines,  the  CCC  is  the  lowest  of  the 
Final  Chronic  Value  (FCV).  the  Final 
Plant  Value  (FPVJ  or  the  Final  Residue 
Value  (FRV).  The  reason  the  1985 
National  Guidelines  set  the  CCC  as  the 
lowest  of  the  FCV,  FPV.  or  the  FRV  is 
to  provide  protection  for  aquatic  plants, 
wildlife  and  the  marketability  cf 
commercially  important  aquatic  species, 
as  well  as  other  aquatic  animals.  As 
explained  in  more  detail  below.  EPA  is 
proposing  to  retain  the  options  of  using 
either  a  FCV  or  a  FPV  to  determine  the 
CCC,  but  proposing  to  delete  the  option 
ofusin^FRVs. 

EPA  IS  proposing  to  follow  the 
approach  established  in  the  1985 
National  Guidelines  by  allowing  the 
FCV  to  be  calculated  in  one  of  two 
ways.  If  acceptable  chronic  toxicity 
studies  (i.e.,  studies  which  span  a 
significant  portion  of  the  life  cycle  of 
the  tested  species  and  which  measure 
endpoints  such  as  growth  and 
reproduction)  exist  for  the  required 
eight  families  of  aquatic  animals  (which 
represent  differing  habitats  and 
taxonoraic  groups),  then  the  FCV  can  be 
calculated  using  the  same  mathematical 
procedure  as  was  used  in  the  derivation 
of  the  FAV.  If  acceptable  chronic 
toxicity  studies  do  not  exist  for  the  eight 
families,  the  FCV  must  be  set  equal  to 
the  lower  of  the  quotient  of  the  FAV 
divided  by  the  Final  Acute-Chronic 
Ratio  (ACR).  The  Acute-Chronic  Ratio 
(ACR)  is  a  way  of  relating  acute  and 
chronic  toxicities.  To  derive  an  ACR. 
comparable  acute  and  chronic  toxicity 
studies  have  been  conducted  under 
similar  conditions  for  a  given  species. 
From  comparable  measurements  of 
acute  and  chronic  values,  an  ACR  is 
calculated  by  dividing  the  measured 
acute  value  by  the  measured  clironic 
value.  EPA  is  proposing  to  follow  the 
1985  National  Guidelines  by  requiring 
ACRs  for  at  least  three  families  of 
aquatic  animals.  The  Final  Acute- 
Chronic  Ratio  (FACR)  must  be  either  the 
geometric  mean  of  some  or  all  of  the 
species  ACRs  or  another  value 
appropriate  for  sensitive  species. 

The  1985  National  Guidelines  allow 
the  use  of  ACRs  for  saltwater  species  in 
the  derivation  of  the  FCV  for  freshwater 
animals.  Because  the  Great  Lakes  are 
freshwater  lakes,  the  proposed  Great 
Lakes  Guidance,  while  still  allowing  for 
the  use  of  saltv/ater  ACRs,  expresses  a 
preference  for  the  use  of  freshwater 
ACRs.  EPA  invites  comment  on  the 
preference  for  freshwater  acute-chronic 


ratios  in  calculating  a  Final  Chronic 
Value  to  protect  species  within  the 
Great  Lakes  System. 

As  with  the  FAV,  the  Great  Lakes 
Guidance  provides  for  the  lowering  of 
the  FCV.  where  necessary,  to  protect  a 
commercially  or  recreationally 
important  species  within  the  Great 
Lakes  System.  However,  similar  to  the 
earlier  discussion  pertaining  to  FA  Vs. 
the  Guidance  does  not  include  an 
option  of  lowering  the  FCV  for 
"ecologically  important"  species.  EPA 
invites  comment  on  this  issue. 

A  plant  value  is  the  result  of  a  96- 
hour  test  conducted  with  an  alga,  or  a 
chronic  test  conducted  with  an  aquatic 
vascular  plant.  The  FPV  is  obtained  by 
selecting  the  lowest  result  from  a  test 
with  an  important  aquatic  plant  species, 
in  which  the  endpoint  was  biologically 
important  (e.g.,  siuvival)  and  the  test 
concentrations  were  measured.  EPA  is 
proposing  to  retain  the  provision  of 
setting  the  CCC  equal  to  the  lower  of  the 
FCV  or  the  FPV.  as  in  the  1985  NaUonal 
Guidelines. 

The  1985  National  Guidelines 
indicate  that  the  FRV  is  intended  to 
prevent  concentrations  of  pollutants  in 
commercial  or  recreational  aquatic 
species  from  affecting  the  marketabiHty 
of  those  species  or  affecting  wildhfe  that 
consume  aquatic  hfe.  By  preventing  the 
exceedance  of  applicable  FDA  action 
levels  (concentrations  of  pollutants  set 
by  FDA  as  acceptable  amounts  in 
marketable  fish  tissues  for  human 
consumption),  marketability  of  those 
species  can  be  maintained.  The  FRV  is 
also  intended  to  protect  wildlife, 
including  mammals  and  birds,  that 
consume  aquatic  organisms. 

The  proposed  Great  Lakes  Guidance 
does  not  include  provisions  for 
calculating  a  FCV  on  the  basis  of  a  FRV. 
as  specified  in  the  1985  National 
Guidelines.  (This  change,  in  part,  results 
in  criteria  which  are  different  from 
published  National  aquatic  life  criteria 
which  are  based  on  a  FRV.  e.g.,  dieldrin. 
endrin,  and  mercury.)  There  are  several 
reasons  for  this  change. 

First,  a  separate  methodology  for 
deriving  criteria  for  the  protection  of 
wnldlife  is  being  proposed  imder  a 
separate  portion  of  the  Guidance, 
whereas  no  such  guidance  currently 
exists  on  the  National  level.  The  FRV  is 
currently  utiUzed  to  provide  protection 
to  wildlife  within  the  1985  National 
Guidelines  for  the  protection  of  aquatic 
fife.  EPA  beheves  that  the  wildlife 
criteria  proposed  in  the  proposed 
Guidance  will  be  derived  in  a  manner 
that  would  yield  more  appropriate 
criteria  to  protect  wildlife  than  the  FRV. 
More  detailed  information  on  the 
wildlife  criteria  in  the  proposed 


Guidance  may  be  found  in  section  VI 
below.  Thus,  for  the  piuposes  of  the 
Great  Lakes  System,  provision  for  a  CCC 
based  on  impacts  to  wildhfe  would  be 
duplicative  and  less  Great  Lakes- 
specific.  EPA  invites  comment  on  this 
issue,  and  particularly  on  whether  it  is 
necessary  to  have  provisions,  within  the 
aquatic  life  guidance,  to  ensure 
protection  of  wildlife,  rather  than 
having  a  separate  methodology  directed 
at  protection  of  wildhfe. 

Further,  EPA  beheves  that  the 
assumptions  which  are  made  in  the 
development  of  an  FDA  action  level, 
and  partic\ilarly  the  fact  that  those 
action  levels  are  based  upon  National 
fish  consumption  values,  makes  the 
apphcation  of  these  action  levels 
inappropriate  for  use  in  the  proposed 
Guidance.  Rather,  EPA  believes  that  the 
derivation  of  criteria  for  the  protection 
of  human  health  within  the  Great  Lakes 
System  more  appropriately  takes  this 
consideration  into  account  with  Great 
Lakes  fish  consumption  values. 
Therefore.  EPA  beheves  that  the  human 
health  methodologies  being  proposed 
elsewhere  in  this  notice  will  provide  an 
appropriate  level  of  protection  to 
humans  consuming  Great  Lakes  fish. 

More  detailed  information  on  the 
human  health  criteria  proposed  may  be 
found  in  section  V  below.  Again,  given 
the  human  health  criteria  proposal.  EPA 
beheves  that  for  the  purposes  of  the 
Great  Lakes,  provision  for  usage  of  FDA 
action  levels  would  be  duphcative  and 
less  Great  Lakes-specific.  Thus,  the 
proposed  Guidance  only  provides  for 
the  derivation  of  a  CCC  based  either  on 
a  FCV  or  a  FPV.  EPA  invites  comment 
on  this  issue,  and  particularly  on  the 
issue  of  deleting  the  use  of  a  FRV. 
In  its  December  16,  1992,  report, 
"Evaluation  of  the  Guidance  for  the 
Great  Lakes  Water  Quahty  Initiative," 
the  EPA's  Science  Advisory  Board 
(SAB)  recommended  that  EPA  consider 
both  the  biologically  active  form  and  the 
total  contaminant  concentrations  of  a 
pollutant  when  establishing  water 
quahty  criteria.  This  report  is  available 
in  the  administrative  record  for  this 
rulemaking.  Within  the  Tier  I 
methodology,  section  I.A.3  of  appendix 
A  to  part  132,  the  State  or  Tribe  is  given 
guidance  in  determining  for  what  form 
of  the  pollutant  to  derive  the  criterion. 
The  State  or  Tribe  is  given  guidance  in 
determining  an  operational  analytical 
component  to  the  criterion  that 
describes  the  analytical  method  that  is 
intended.  The  methodology  itself  does 
not  specify  a  particular  analytical 
method  that  must  be  used.  The 
analytical  method  chosen  must 
accurately  reflect  the  form  of  pollutant 
for  which  the  criterion  is  derived.  The 
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criteria  documents  for  9  of  the  16 
pollutants  for  which  Tier  I  criteria  are 
being  proposed  in  the  proposed 
Guidance  identify  an  analytical 
methodology  that  should  be  used.  The 
State  or  Tribe  has  the  flexibility  to 
choose  the  most  appropriate  analytical 
method.  The  State  could  choose,  for 
example,  to  derive  a  criterion  for  the 
bioavailable  form,  or  for  the  total 
contaminant  concentration.  Although 
criteria  developed  using  the  Tier  I 
method  in  the  proposed  Guidance  may 
not  consider  both  the  biologically  active 
and  total  contaminant  concentration,  a 
mechanism  within  the  site-specific 
criteria  modification  procedure, 
procedure  1  of  appendix  F  to  part  132 
may  be  used  to  address  this  concern. 
Because  the  bioavailability  of  a 
pollutant  is  linked  to  the  water 
chemistry  within  a  specific  receiving 
water  or  effluent.  EPA  believes  the 
water -effect  ratio  approach,  as  described 
in  the  1983  Standards  Handbook, 
Chapter  4  and  as  modified  by  the  1992 
Interim  Guidance  on  Interpretation  and 
Implementation  of  Aquatic  Life  Criteria 
for  Metals,  which  is  available  in  the 
administrative  record  of  this 
rulemaking,  is  the  appropriate 
mechanism  to  address  bioavailable 
versus  total  concentrations  of 
contaminants.  The  water-effect  ratio 
approach  is  a  biological  method  which 
compares  bioavailability  and  toxicity  of 
a  contaminant  in  receiving  waters 
versus  laboratory  test  waters.  EPA 
invites  comment  on  whether 
bioavailability  of  contaminants  is 
adequately  addressed  using  site-specific 
modification  approaches,  as  well  as 
alternatives  to  address  the  issue  of 
expressing  toxicity  of  both  bioavailable 
and  total  contaminant  concentrations. 
The  1985  "Guidelines  for  Deriving 
Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses"  (1985 
National  Guidelines)  have  previously 
undergone  scientific  peer  review  and 
public  review  and  comment,  and  have 
been  revised  as  appropriate.  Therefore, 
for  those  portions  of  the  Tier  I  aquatic 
Ufe  methodology  that  are  the  same  as 
the  1985  National  Guidelines,  EPA  does 
not  intend  to  address  the  issues  already 
addressed  by  EPA  in  response  to 
previous  comments  in  this  proposed 
rulemaking. 

2.  Selection  of  Pollutants  for 
AppHcation  of  Tier  I  Criteria 

Methodology 

The  Great  Lakes  Water  Quality 
Guidance  specifies  a  number  of  numeric 
Umits  on  pollutants  in  ambient  Great 
Lakes  waters  to  protect  aquatic  life, 
along  with  the  methodology  used  in 


calculating  criteria.  To  begin  the  process 
of  developing  criteria  and  to  evaluate 
the  proposed  methodologies,  the 
Initiative  Committees  selected  26 
pollutants  for  which  there  are  current 
National  water  quality  criteria  for  the 
protection  of  aquatic  life  and  which  are 
included  in  Table  6  to  derive  Tier  I 
aquatic  life  criteria  (see  list  of  26 
pollutants  in  the  Administrative 
Record).  Of  these  26  pollutants.  EPA  is 
proposing,  in  the  proposed  Guidance, 
numeric  (Tier  I)  criteria  for  16.  EPA  is 
proposing  numeric  criteria  derived 
using  the  proposed  Tier  I  Aquatic  Life 
methodology  for  an  additional  pollutant 
for  which  there  is  currently  not  a 
National  criterion  (phenol).  EPA  has 
derived  draft  National  criteria  for 
phenol,  which  are  currently  undergoing 
EPA  review  and  will  be  proposed  in  the 
Federal  Register  as  draft  National  Clean 
Water  Act  section  304(a)  criteria,  once 
that  review  is  complete. 

The  reasons  EPA  is  not  proposing  Tier 
I  criteria  for  the  other  nine  pollutants 
are  set  forth  below.  First,  some  of  the 
National  aquatic  life  criteria  were 
developed  before  1985,  under  a 
methodology  different  from  the  1985 
National  Guidelines.  The  earlier 
methodology  did  not  have  the  same 
minimum  data  requirements  as  the 
current  Tier  I  methodology  or  the  1985 
National  Guidelines.  The  data  used  to 
determine  the  1980  criteria  for  aldrin, 
chlordane,  DDT,  endosulfan. 
heptachlor,  lindane,  and  PCBs,  while 
adequate  under  the  earlier  methodology, 
do  not  meet  the  minimum  data 
requirements  established  in  the  1985 
National  Guidelines.  (Data  were  not 
sufficient  to  calculate  a  chronic  Tier  I 
criterion  for  lindane;  however,  there 
was  a  sufficient  data  set  to  calculate  an 
acute  Tier  I  criterion.)  Therefore,  these 
pollutants  do  not  m.eet  the  minimum 
data  requirements  needed  to  derive  Tier 
I  aquatic  life  criteria  even  though  there 
are  existing  National  criteria  for  them. 

Further,  there  are  three  pollutants  that 
were  developed  under  the  1985 
National  Guidelines  for  which  the 
Agency  made  exceptions  to  its 
minimum  data  requirements.  The 
National  aquatic  life  criteria  for  lead 
("Ambient  Water  Quahty  Criteria  for 
Lead — 1984"),  toxaphene  ("Ambient 
Water  Quality  Criteria  for  Toxaphene — 
1986")  and  chlorpyrifos  ("Ambient 
Water  Quahty  Criteria  for 
Chlorpyrifos — 1986")  have  data  for  only 
seven  of  the  eight  famihes  required. 
EPA  believes  that  the  National  criteria 
for  these  pollutants  would  not  be 
significantly  different  vdth  the  addition 
of  the  eighth  data  point.  However,  the 
Initiative  Committees  proposed  to 
follow  the  Tier  I  methodology,  as 


written.  In  addition,  the  Tier  II 
methodology  allows  for  the  missing  data 
to  be  provided  or  developed  by  the 
regulatory  agency  or  permittee. 
Therefore,  Tier  I  aquatic  life  criteria 
were  not  calculated  for  lead,  toxaphene, 
and  chlorpyrifos.  The  Steering 
Committee  beUeved  that  the  Tier  II 
methodology  should  be  used  for  all 
pollutants  of  initial  focus  in  the  Great 
Lakes  Water  Quality  Initiative  (i.e., 
pollutants  in  Table  6)  which  do  not 
meet  the  data  requirements  in  the  Tier 

I  methodology.  EPA  notes  that  it 
continues  to  believe  that  the  decision  to 
allow  exceptions  to  the  database 
requirements  for  these  three  pollutants 
was  reasonable  for  the  National  criteria, 
since  EPA  has  not  developed  any 
procedure  resembling  Tier  11  that  could 
be  used  as  a  "fallback"  on  the  National 
level. 

EPA  is  proposing  to  follow  the 
Steering  Committee's  proposals  not  to 
promulgate,  at  this  time,  specific 
numeric  criteria  for  these  nine 
pollutants.  EPA  requests  comment  on 
the  alternative  proposal  of  requiring 
States  and  Tribes  to  adopt  the  current 
National  criteria  for  these  pollutants, 
even  though  these  National  criteria  are 
based  on  methods  developed  before 
1985  or  on  less  than  the  minimum  data 
requirements  for  the  1985  method.  The 
fact  that  criteria  for  these  specific 
pollutants  are  not  being  proposed  in  the 
proposed  Guidance  does  not  mean  that 
criteria  cannot,  or  will  not,  be 
developed  in  the  future.  Moreover,  the 
States  and  Tribes  will  be  able  to  regulate 
thes#pollutants  using  the  proposed  Tier 

II  methodology  before  any  criteria  are 
developed. 

Aquatic  data  exists  to  derive  aquatic 
life  criteria  for  aluminum.  However,  due 
to  time  and  resource  limitations,  aquatic 
life  criteria  for  aluminum  could  not  be 
derived.  As  proposed,  this  Guidance 
would  leave  the  derivation  of  aquatic 
Ufe  criteria  for  aluminum  to  the  States. 
EPA  requests  comment  on  this  approach 
and  alternatively  whether  EPA  itself 
should  derive  aquatic  life  criteria  for 
aluminum. 

3.  Tier  I  Numeric  Criteria 

Table  III-l  presents  CMCs,  or  acute 
criteria,  calculated  using  the  proposed 
Tier  I  methodology  for  aquatic  Ufe.  For 
comparison,  the  O^Cs  of  existing 
National  criteria  are  also  included. 
Differences  between  National  and  Great 
Lakes  Tier  I  acute  and  chronic  criteria 
can  be  attributed  to  one  or  more  of  three 
reasons. 
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Table  lll-l.— Acute  Ambient  Water 
QuAUTY  Criteria  for  Aquatic  Life 


Chemical 


Great 
Lakes 
CMC* 


Arsenic  (ill) 

Cadmium* 

Chromium  (III)" 

Chromium  {VI) 

Copper" 

Cyanide,  free 

Dieidrin  

Endrin  

Lindane 

Mercury  (II) 

Nickel  " , 

Parathion , 

Pentachlorophenol ' 

Phenol  , 

Total  Selenium 

Zinc "  


National 
CMC* 


340 

2.1 
1000 
16 
7.3 
22 
0.24 
0.09 
0.95 
0.83 
260 
.065 
5.3 
3700 
20 
67 


360 

1.8 
980 
16 
9.2 
22 
"2.5 

"o.ia 

"2.0 
2.4 
790 
.065 
5.5 

20 
65 


•  All  values  are  in  ji^/L  . 

"The  toxicity  of  this  chemical  is  hardness 
related;  the  criterion  expressed  rs  at  a 
hardness  of  50  mg/L. 

'The  criterion  for  this  chemical  is  pH 
dependent;  the  criterion  expressed  is  at  a  dH 
of  6.5. 

"^This  value  is  an  FAV  that  was  calculated 
according  to  the  1980  guidelines.  Although  the 
CMC  =  FAV/2  in  the  1985  National 
Guidelines,  there  is  no  CMC  in  the  1980 
guidelines  and  the  procedure  used  to  derive 
the  FAV  is  different  from  that  used  in  the  1985 
National  Guidelines. 

First,  the  existing  National  criteria 
were  derived  between  1980  and  1987. 
Some  of  the  criteria  derived  using  the 
Great  Lakes  Guidance  were  calculated 
using  datai  published  subsequent  to 
individual  National  criteria  documents. 
Those  chemicals  for  which  this  applies 
are:  cadmium,  chromium,  copper, 
dieidrin,  endrin,  lindane,  mercury, 
nickel,  selenium,  silver,  and  zinc.  The 
development  of  an  updated  database 
resulted  in  less  restrictive  acute  and/or 
chronic  criteria  for  cadmium,  chromium 
in,  and  zinc  as  compared  to  National 
criteria.  However,  EPA  believes  that  the 
differences  between  the  proposed  Great 
Lakes  criteria  and  the  National  criteria 
are  insignificant  Furthermore,  it  is 
EPA's  position  that  usage  of  the  Great 
Lakes  criteria  is  more  appropriate  than 
the  National  criteria  because  they  are 
based  on  more  recent  data.  EPA, 
however,  requests  comment  on  the 
option  of  promulgating  the  National 
criteria  values  for  those  pollutants 
which  have  more  stringent  National 
criteria  values. 

Secondly,  as  mentioned  earUer,  some 
of  the  National  criteria  were  derived 
using  a  methodology  which  preceded 
the  1985  National  Guidelines.  Where 
sufficient  data  existed,  the  committees 
recalculated  the  criteria,  to  be  consistent 
with  the  methodology  being  proposed. 
Those  cheinicals  for  which  this  appUes 


are:  Dieidrin.  endrin,  and 
hexachlorocyclohexane  (lindane) 
(chronic  criteria  only).  None  of  these 
proposed  criteria,  however,  are  less 
restrictive  than  the  current  National 
criteria. 

Third,  some  corrections  were  required 
in  some  of  the  National  criteria 
documents.  Some  of  the  data  used  in 
deriving  the  National  criteria  were 
deleted  because  they  were  not 
considered  acceptable  under  the  current 
toxicity  testing  protocol  described  in 
sections  U,  m,  IV.  V.  VI.  and  VU  of  the 
proposed  Great  Lakes  methodology  for 
Tier  I  aquatic  life  criteria  (appendix  A 
to  part  132).  The  pollutants  for  which 
this  applies  are  copper,  dieidrin  and 
endrin.  None  of  these  changes  produced 
criteria  that  are  less  restrictive  than  the 
National  criteria. 

A  technical  support  document,  "Great 
Lakes  Water  QuaUty  Initiative  Water 
Quality  Criteria  for  Protection  of 
Aquatic  Life  in  Ambient  Water,  Criteria 
Documents,"  discusses  the  derivation  of 
each  of  the  Tier  I  acute  criteria  and  the 
toxicity  studies  from  which  the  criteria 
were  derived  are  available  in  the 
administrative  record  for  this 
rulemaking.  The  proposed  Guidance 
would  require  that  the  numeric  criteria 
in  Table  1  to  part  132  be  adopted  by  the 
Great  Lakes  States  and  Tribes  and 
incorporated  into  their  ambient  water 
quality  standards.  The  specific 
requirements  on  how  these  criteria  are 
to  be  incorporated  into  State  and  Tribal 
water  quality  standards  are  discussed  in 
section  II  of  this  preamble. 

Table  m-2  presents  CCCs,  or  chronic 
criteria,  calculated  using  the  proposed 
Tier  I  methodology  for  aquatic  hfe.  For 
comparison,  the  CCCs  of  existing 
National  criteria  are  also  included.  In 
addition  to  the  reasons  cited  earlier 
concerning  differences  between 
National  and  Great  Lakes  CMCs,  several 
of  the  Great  Lakes  CCCs  are  affected  by 
the  preference  of  using  freshwater 
ACRs. 

Table  lil-2.— Chronic  Ambient  Water 
Quality  Criteria  for  Aquatic  Life 


Table  IIJ-2.— Chronic  Ambient  Water 
Quauty  Criteria  for  Aquatic  Life— 
Continued 


Chemical 


Arsenic  (III) 

Cadmium" 

Chromium  (III)" 
Chromium  (VI)  .. 

Copper" 

Cyanide,  free  .... 

Dieidrin  

Endrin  

Mercury  (II) 

Nickel" 

Parathion 


Great 
Lakes 
CCC* 


National 
CCC 


150 

0.78 
49 
11 

5.2 

5.2 

0.056 

0.037 

0.44 
29 

0.013 


190 

0.56 
120 
11. 

65 

5.2 
"0.0019 
"0.0023 
"0.012 
88 

0.013 


Chemical 

Great 
Lakes 
CCC* 

Natk)nal 
CCC* 

Penta- 
chlorophenol' ... 
Phenol  

3.3 
120 

5.0 
60 

3.5 

Total  Selenium 

Zinc" 

5.0 
59 

•Ad  values  in  nan.. 

"The  toxk%  of  this  chemical  Is  hardness 
related;  the  criterion  expressed  is  at  a 
hardness  of  50  mo/L. 

■^The  toxtctty  ofthis  chemteal  is  pH  related; 
the  criterion  expressed  is  at  a  pH  of  6  5 

"  Based  upon  Final  Residue  Value. 

The  derivation  of  each  of  these 
chronic  criteria,  and  the  toxicity  studies 
upon  which  they  are  based,  are  also 
discussed  in  "Great  Lakes  Water  Quahty 
hiitiative  Water  Quality  Criteria  for 
Protection  of  Aquatic  Life  in  Ambient 
Water,  Criteria  Documents."  This 
document  is  available  in  the 
administrative  record  for  this 
rulemaking.  The  proposed  Guidance 
would  require  that  the  numeric  criteria 
in  Table  2  to  part  132  be  adopted  by  the 
Great  Lakes  States  and  Tribes  and 
incorporated  into  their  ambient  water 
quality  standards.  The  specific 
requirements  on  how  these  criteria  are 
to  be  incorporated  into  State  and  Tribal 
water  quality  standards  are  discussed  in 
section  II  of  this  preamble. 

4.  Potsntial  Changes  to  National 
Guidelines 

EPA  periodically  reviews  and  updates 
the  methodology  which  is  used  to 
derive  National  aquatic  life  criteria  to 
accurately  reflect  the  latest  scientific 
knowledge.  Currently,  an  EPA  work 
group  is  reviewing  "Guidelines  for 
Deriving  Numerical  National  Water 
Quality  Criteria  for  the  Protection  of 
Aqiiatic  Organisms  and  Their  Uses" 
(1035  National  GuideUnes).  EPA  may 
propose  changes  to  the  1985  National 
Guidelines  in  1993.  Within  the  1993 
proposal,  EPA  may  choose  to 
incorporate  some  or  all  of  those  changes 
into  the  Great  Lakes  Tier  I  methodology, 
as  described  in  the  proposed  Guidance. 
EPA  advises  all  persons  with  an  interest 
in  liie  Tier  I  criteria  to  watch  for  the 
proposal  on  revisions  to  the  1985 
National  Guidelines. 

C.  Tier  II  Values 

The  Initiative  Committees  struggled 
with  how  to  regulate  pollutants  for 
which  an  extensive  data  base,  as 
required  for  the  Tier  I  methodology  and 
the  1985  National  GuideUnes.  does  not 
exist.  In  many  cases.  States  and  Tribes 
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need  to  regulate  discharges  for  which  a 
full  complement  of  aquatic  toxicity  data 
is  not  available  for  a  particular 
pollutant.  Some  of  the  Great  Lakes 
States  and  Tribes,  such  as  Ohio  and 
Michigan,  currently  have  procedures 
that  are  intended  for  use  as  translator 
mechanisms  for  narrative  criteria  (e.g., 
no  toxic  substances  in  toxic  amounts). 
The  Steering  Committee  wanted  to 
ensure  consistency  among  States  and 
Tribes  in  using  limited  data  to  derive 
values  for  regulating  discharges  in  the 
Great  Lakes  System.  The  Steering 
Committee  also  wanted  to  develop  a 
methodology  to  be  used  as  a  translator 
mechanism  common  to  all  Great  Lakes 
States  and  Tribes  that  could  be  used  in 
setting  f)ermit  Umits  for  the  Great  Lakes 
System.  This  approach  is  consistent 
with  the  goals  and  purposes  of  the  Great 
Lakes  Critical  Programs  Act  of  1990. 
Also,  as  explained  in  section  II  of  the 
preamble,  EPA  wanted  to  give 
dischargers  an  incentive  to  conduct 
studies  and  develop  data  that  would 
permit  EPA  to  promulgate  Tier  I  criteria 
for  additional  pollutants. 

To  address  the  needs  referenced 
above,  the  Steering  Committee 
developed  a  Tier  U  methodology  under 
which  aquatic  life  values  could  be 
calculated  with  fewer  than  the  eight 
taxonomic  families  of  data  required  for 
a  Tier  I  criterion  calculation.  This 
methodology  may  be  found  in  sections 
XII  through  XVHI  of  appendix  A  to  part 
132.  The  purpose  of  this  methodology  is 
to  provide  Great  Lakes  States  with 
guidance  on  evaluating  pollutants  from 
both  point  and  nonpoint  sources  when 
there  is  insufficient  data  to  develop  a 
Tier  I  criterion. 

The  Steering  Committee  intended  that 
the  outcome  of  a  Tier  II  analysis  would 
be  a  somewhat  conservative  value  to 
reflect  the  increased  uncertainty 
surrounding  a  more  limited  database. 
This  consideration  resulted  in  the 
development  of  a  methodology  which 
produces  more  stringent  (lower)  values 
where  there  are  fewer  data  and  higher 
values  as  the  database  increases.  EPA 
agrees  that  a  uniform  method  will 
advance  the  goals  of  the  Great  Lakes 
Critical  Programs  Act  of  1990,  and  is 
proposing  the  method  that  the  Steering 
Committee  developed. 

EPA,  on  a  long-standing  basis,  has 
recommended  that  an  integrated 
approach  to  water  quality-based  toxics 
control  be  used.  This  integrated 
approach  uses  both  chemical  specific 
and  whole  effluent  means  for 
controlling  discharges.  Chemical 
specific  water  quality  criteria  and  Tier 
II  values  reflect  the  concentration  and 
dispersal  of  pollutants,  or  their 
byproducts,  through  biological. 


physical,  and  chemical  processes,  and 
the  effects  of  pollutants  on  biological 
community  diversity,  productivity,  and 
stability  of  the  receiving  water.  A  water 
quality  standard  defines  the  water 

auality  goals  of  a  water  body,  or  portion 
lereof,  by  designating  the  use  or  uses 
to  be  made  of  the  water,  by  setting 
criteria  necessary  to  protect  the  uses, 
and  by  establishing  antidegradation 
poUcies  and  implementation  procedures 
that  serve  to  maintain  and  protect  water 
quality.  On  the  other  hand,  whole 
effluent  toxicity  (WET)  is  a  useful 
parameter  for  assessing  and  protecting 
against  impacts  upon  water  quality  and 
designated  uses  caused  by  the  aggregate 
toxic  effect  of  the  discharge  of 
pollutants.  In  particular,  the  WET 
approach  is  used  when  the  toxic  agent 
is  unknovm  within  the  effluent  or 
possible  chemical  interactions  are  not 
understood. 

One  of  the  advantages  to  having 
chemical  specific  Tier  II  values  is  that 
facilities  can  design  treatment  to 
address  a  particular  contaminant.  For 
whole  effluent  toxicity,  facilities  have 
less  knowledge  of  and  experience  in 
designing  or  manipulating  treatment 
systems  to  treat  the  general  parameter  of 
toxicity. 

Current  EPA  regulations  at  40  CFR 
122.44(d)(1)  articulate  when  chemical- 
specific  and  whole  effluent  toxicity 
hmits  are  required  in  a  permit  to  meet 
State  water  quality  standards,  including 
both  the  narrative  and  numeric  criteria. 
When  the  permitting  authority 
determines  that  a  discharge  causes,  has 
the  reasonable  potential  to  cause,  or 
contributes  to  an  excursion  of  the 
narrative  criterion  within  the  State 
water  quality  standards,  the  permit  must 
contain  limits  for  whole  effluent 
toxicity.  The  only  exception  to  this 
requirement  is  where  the  permitting 
authority  demonstrates  that  chemical 
specific  Hmits  are  sufficient  to  attain 
and  maintain  applicable  narrative  and 
numeric  State  water  quality  standards 
(40  CFR  122.44(d)(l)(v).  Likewise, 
where  the  discharge  of  a  particular 
pollutant  causes,  has  the  reasonable 
potential  to  cause  or  contributes  to  the 
excursion  of  a  State's  narrative  criterion, 
the  permit  must  contain  effluent 
limitations  to  control  the  discharge  of 
that  pollutant  (40  CFR  122.44  (d)(vi). 
These  regulations  provide  three  options 
((A}-(C))  for  interpreting  the  State's 
narrative  criteria  for  purposes  of 
deriving  permit  limits  to  control  the 
pollutant(s)  of  concern.  These  three 
options  focus  primarily  on  the 
derivation  of  chemical  specific  limits, 
however,  option  (C)  provides  the 
opportunity  to  utilize  controls  on  an 
indicator  parameter  or  pollutant.  Whole 


effluent  toxicity  can  be  used  as  an 
indicator  parameter  under  this  option. 

In  short,  EPA  regulations  require  the 
use  of  WET  limits  and  chemical  specific 
limits  to  protect  the  State's  narrative 
water  quality  criteria,  but  also  prescribe 
circumstances  under  which  both  types 
of  limits  are  not  necessary  for  a 
discharger  that  is  or  may  be  encroaching 
on  the  State's  narrative  criteria. 

This  NPDES  regulation  provides 
flexibility  to  States  in  deciding  which 
option  or  combination  of  options  to  use 
in  developing  acceptable  levels  of 
discharge  for  the  pollutants  of  concern. 
The  Great  Lakes  States  desire  consistent 
implementation  and  application  of  all 
criteria,  including  the  narrative 
criterion,  across  the  basin.  The  approach 
used  in  the  Great  Lakes  Initiative 
Guidance,  is  equivalent  to  requiring  a 
criterion  be  derived  using  both  options 
(A)  and  (C)  of  40  CFR  122.44(d)(l)(vi). 
where  the  Tier  11  value  will  act  as  option 
(A)  and  WET  as  option  (C).  With  this 
approach,  States  can  ensure  consistent 
implementation  of  the  narrative 
criterion  for  water  quality. 

EPA  recognizes  that  Tier  II 
requirements  for  aquatic  life  and  WET 
testing  do  overlap  substantially.  The 
Steering  Committee,  however, 
recommended  requiring  both  methods 
to  make  regulation  more  uniform  across 
the  Great  Lake  States  and  to  increase  the 
level  of  protection  for  aquatic  life  in  the 
Lakes.  The  Committee  also  expected  the 
relatively  stringent  Tier  II  requirements 
to  motivate  some  permittees  to  conduct 
enough  testing  to  support  development 
of  less  restrictive  and  more  robust  Tier 
I  criteria. 

EPA  requests  comment  on  the  need 
for  requiring  limitations  based  upon 
Tier  II  values  as  well  as  using  WET  in 
place  of  a  Tier  II  value,  and  other 
options  for  harmonizing  the  two 
requirements. 

Elements  of  Michigan's  "Rule  57" 
process  were  considered  by  the  Steering 
Committee  in  developing  the  proposal 
for  the  Tier  II  methodology.  "Rule  57" 
is  a  two-tiered  approach  for  calculating 
regulatory  values  for  toxic  substances. 
In  the  absence  of  sufficient  aquatic 
toxicity  data  for  a  Tier  I  calculation,  this 
approach  allows  for  calculation  of  an 
acute  criterion  by  dividing  the  lowest 
acute  value  for  either  a  Daphnid  sp., 
rainbow  trout,  or  fathead  minnow  by  a 
factor  appropriate  for  the  species 
combination.  These  factors  were  derived 
from  a  statistical  analysis  developed  by 
Michigan  with  the  intent  of  producing 
a  criteria  that  is  more  restrictive  than 
one  calculated  with  a  Tier  I  database  80 
percent  of  the  time.  A  chronic  value  is 
calculated  by  dividing  the  acute 
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criterion  by  a  laboratory  derived  or 
default  acute-chronic  ratio. 

While  the  "Rule  57"  Tier  n  approach 
answered  the  need  for  a  method 
whereby  a  smaller  database  could  be 
used  to  derive  values,  it  used  toxicity 
studies  for  only  three  species  (rainbow 
trout,  fathead  minnow,  and  daphnids). 
Even  if  additional  toxicity  data  existed 
for  a  given  pollutant,  those  data  would 
not  be  used  to  derive  a  Tier  II  value.  The 
Initiative  Committees  sought  a  method 
that  provided  the  option  of  utilizing  all 
available,  acceptable  data  for  pollutants 
not  meeting  the  Tier  I  data  requirements 
(e.g.,  a  method  that  utilized  data  on 
aquatic  species  from  fewer  than  eight 
families). 

Another  methodology  considered  was 
EPA's  draft  "Guidelines  for  Deriving 
Ambient  Aquatic  Life  Advisory 
Concentrations"  (Office  of  Water 
Regulations  &  Standards,  1987),  which 
is  available  in  the  administrative  record 
for  this  rulemaking.  This  approach 
allowed  the  use  of  more  data  than  "Rule 
57."  Acute  values  for  one  to  twenty 
species  of  aquatic  animals  could  be  used 
to  derive  a  value  in  place  of  a  Tier  I 
criterion.  The  1987  draft  Guidelines  also 
apphed  factors  to  calculate  conservative 
values  and  used  assumed  ACRs  when 
there  were  not  enough  experimentally- 
derived  ACRs.  However,  the  adjustment 
factors  in  this  method  were  not  based  on 
an  analysis  of  empirical  data,  but 
chosen  by  using  best  professional 
judgment.  The  1987  draft  Guidelines 
were  never  actively  used  by  EPA  due  to 
recommendations  by  the  EPA's  Science 
Advisory  Board  that  the  factors  be 
statistically  derived.  Although  the 
Initiative  Committees  favored  the  use  of 
as  much  data  as  possible,  the  1987  draft 
Guidelines  were  not  chosen  because  of 
the  severe  drawback  of  not  having 
statistically  derived  factors. 
EPA  considers  the  Tier  II 
methodology  proposed  as  part  of  the 
Great  Lakes  Guidance  to  be  an 
improvement  over  the  basic  concepts 
within  Michigan's  "Rule  57"  and  the 
1987  draft  Guidelines.  For  the  method 
proposed,  elements  of  Michigan  "Rule 
57"  and  the  1987  draft  Guidelines  were 
expanded  upon  and  components  of 
studies  described  by  Host,  et  al.  (1991) 
in  the  draft  paper,  "Analysis  of  Acute 
and  Chronic  Data  for  Aquatic  Life," 
were  utilized.  These  documents  are 
available  in  the  administrative  record 
for  this  rulemaking. 

The  Tier  II  methodology  uses  factors 
obtained  in  the  statistical  analysis 
described  by  Host,  et  al.  (1991)  to  derive 
Tier  II  values  from  data  for  one  to  seven 
of  the  requisite  eight  taxonomic  famiUes 
necessary  for  Tier  I  calculations. 
Depending  upon  the  nimiber  of  Tier  I 


minimum  data  requirements  satisfied  in 
the  database,  different  adjustment 
factors  are  apphed  to  the  lowest  Genus 
Mean  Acute  Value  to  arrive  at  the 
Secondary  Acute  Value  (SAV).  These 
adjustment  factors  are  intended  to  relate 
the  results  of  one  to  seven  toxicity  tests 
to  a  FAV. 

In  its  December  16, 1992  report  to 
EPA,  "Evaluation  of  the  Guidance  for 
the  Great  Lakes  Water  QuaHty 
Initiative,"  EPA's  Science  Advisory 
Board  (SAB)  stated  that  it  agreed  with 
the  concept  of  Tier  I  and  Tier  n  criteria 
but  was  concerned  that  the  minimal 
data  base  ciirrently  required  in  Tier  2 
water  quahty  criterion— a  single  aquatic 
toxicity  test— is  inadequate.  (See  section 
I.F  of  this  preamble  for  further 
discussion  of  the  SAB  report.)  States 
and  Tribes  sometimes  need  to  regulate 
discharges,  however,  when  a  full 
complement  of  aquatic  toxicity  data  (as 
specified  in  the  Tier  I  method)  is  not 
available  for  a  particular  pollutant.  The 
method  proposed  provides  a  consistent 
mechanism  for  the  Great  Lakes  States  to 
regulate  those  pollutants  with  little  data. 
Although  a  Tier  n  value  may  be 
developed  using  a  single  aquatic 
toxicity  test,  EPA  believes  that  few,  if 
any.  Tier  II  values,  based  on  a  single 
data  point,  would  be  derived  for  use  in 
control  mechanisms.  The  methodology 
requires  States  and  Tribes  to  use  as 
many  acceptable  data  as  exist.  The  State 
or  Tribe  could  not  arbitrarily  choose  a 
single  aquatic  toxicity  test  to  derive  a 
Tier  II  value  if  other  data  exist.  The 
approach  proposed  requires  the 
maximum  amoimt  of  quaUty 
information  to  be  utilized  before  any 
Tier  II  value  can  be  derived.  Moreover. 
EPA  believes  that  information  from  one 
aquatic  toxicity  test,  if  properly 
conducted  pursuant  to  the  methods 
described  in  this  Guidance,  is  sufficient 
to  form  the  basis  for  a  Tier  II  value  to 
prevent  interference  with  designated 
uses.  EPA  invites  comment  on  whether 
the  minimum  data  base  required  for  Tier 
n  aouatic  life  criteria  is  adequate. 

Tne  Science  Advisory  Board  also 
suggested  use  of  short  term  chronic 
toxicity  tests  to  derive  a  Tier  n  value, 
overcoming  the  cost  of  completing 
standard  chronic  toxicity  tests.  EPA 
invites  comment  on  whether  it  is 
appropriate  to  utilize  short  term  chronic 
tests  to  derive  Tier  n  values. 

In  its  report  the  SAB  also  stated  that 
there  were  some  new  fairly  inexpensive 
short  cut  methods  with  some  plants, 
invertebrates,  and  fishes  which  offer 
many  advantages  over  acute  data  with 
extrapolations  to  chronic  effects  of  other 
species.  The  SAB  report  gave  no 
suggestions  on  specific  methods.  EPA 
coiud  not  evaluate  this  suggestion 


without  further  guidance  on  which 
methods  the  SAB  specifically 
recommends.  EPA  invites  comment  on 
whether  shortcut  toxicity  methods 
should  be  utiUzed  to  derive  Tier  II 
values  and  specifically  asks  for 
recommendations  on  specific  methods. 
The  SAB  did  specifically  recommend 
that  the  Mayer  method  of  the  "infinite 
LC  Zero"  should  be  considered  as  an 
alternative  when  there  is  only  a  single 
acute  toxicity  test  for  a  given  pollutant. 
This  method,  "Statistical  Approach  to 
Predicting  Chronic  Toxicity  of 
Chemicals  to  Fishes  bvm  Acute 
Toxicity  Test  Data,"  is  an  approach  to 
predicting  chronic  toxicity  from  acute 
toxicity  data.  Simultaneous 
consideration  is  given  to  concentration, 
degree  of  response,  and  time  course  of 
effect  bom  an  acute  toxicity  test.  The 
method  utiUzes  a  consistent  endpoint 
(lethahty)  and  degree  of  response  (zero 
percent)  to  predict  chronic  lethahty 
from  acute  toxicity  tests.  The  method 
assumes  that  concentration-response  is 
a  continuum  in  time,  and  the  mode  of 
action  for  lethahty  is  similar  under 
acute  and  chronic  exposures.  The 
method  can  predict  growth  effects  from 
chronic  lethahty  but  is  not  intended  to 
predict  chronic  reproductive  effects. 
The  hterature  supporting  the  method  is 
available  in  the  administrative  record 
for  this  rulemaking.  The  corresponding 
software  (PB  92-503119)  and  the 
supporting  hterature  (PB  92-169655) 
may  also  be  obtained  through  the 
National  Technical  Information  Service 
(NTIS).  EPA  requests  comment  on  the 
use  of  this  method  to  develop  chronic 
Tier  II  values  and  invites  comment  on 
alternative  toxicity  methods,  to  obtain 
data,  for  use  In  the  Tier  n  methodology. 
The  "Analysis  of  Acute  and  Chronic 
Data  for  Aquatic  Life,"  Host,  et  al.  1991 
report  presented  several  options  for 
statistically  developing  adjustment 
factors  using  data  from  National  criteria 
docimients.  In  the  proposed  Guidance 
only  one  of  those  options  is  utihzed. 
EPA  sohcits  comment  on  the  option 
chosen  as  well  as  the  other  options 
described  in  Host  et  al.  For  example, 
with  the  assumption  of  an  80th  percent 
probabiUty.  these  adjustment  factors 
range  from  242,  when  data  bom  only 
one  taxonomic  family  exists,  to  7.2. 
when  seven  of  the  Tier  I  minimum  data 
requirements  are  satisfied.  These 
adjustment  factors  may  be  found  in 
Host,  et  al,  and  its  supporting 
docvunentation.  "Analysis  of  Acute  and 
Chronic  Data  for  Aquatic  Life"  is 
available  in  the  administrative  record 
for  this  rulemaking.  If  a  further 
restriction  is  made  that  one  of  the 
genera  represented  must  be  either 
"Ceriodapbnia  sp",  "Daphnia  sp"  or 
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" Simocephalus  sp"  the  adjustment 
factors,  assuming  an  BO  percent 
probability,  range  from  20.5,  for  one 
taxonomic  family,  to  3.6  where  data  for 


seven  taxonomic  families  exist.  Table 
III-3  lists  the  adjustment  factors  which 
result  when  different  percentiles  are 
assumed. 


Table  III-3.— Adjustment  Factors 

[With  Oaphntd  Required] 


Sample  Size 

Percentile 

1 

2 

3 

4 

5 

6 

7 

50              _ : 

4.9 
20.5 
93.5 

3.2 
13.2 
57.8 

2.6 
8.6 

50.5 

2.4 

6.5 

41.8 

2.2 

5.0 

31.0 

2.0 

4.0 

22.0 

1.9 

80                               

3.6 

95  

13.1 

For  the  proposed  Tier  11  approach,  the 
Lnitiative  Committees  chose  to  use 
adjustment  factors  which  required  data 
for  one  of  the  three  daphnid  genera 
named  above  and  also  chose  to  use  the 
80th  percentile.  EPA  is  proposing  to 
require  the  use  of  data  from  daphnids 
because  they  appear  to  be  the  most 
sensitive  species  for  many  pollutants  of 
concern.  The  proposed  choice  of  the 
80th  percentile  by  the  Great  Lakes  Water 
Quality  Initiative  Steering  Committee 
was  a  policy  decision.  It  meant  that  80 
percent  of  the  time,  the  calculated  Tier 
II  acute  values  would  be  at  least  as 
restrictive  as  a  Tier  I FAV  if  the 
minimum  data  requirements  for  a  Tier 
I  calculation  were  satisfied.  The 
Steering  Committee  made  the  judgment 
that  the  adjustment  factors  associated 
with  the  80th  percentile  were 
appropriate  from  a  statistical  and 
technical  standpoint.  EPA  is  unaware  of 
information  or  data  which  would 
indicate  that  this  judgment  is 
unreasonable.  EPA  invites  comment  on 
the  selection  of  an  80th  percentile  in 
establishing  adjustment  factors. 
Additionally,  EPA  invites  comment  on 
the  use  effectors  "with  daphnid  data" 
as  opposed  to  the  higher  adjustment 
factors  that  would  be  necessary  if  data 
for  the  spedfred  daphnids  are  not 
required. 

A  separate  statistical  analysis,  within 
"Analysis  of  Acute  and  Chronic  Data  for 
Aquatic  Life"  (Host,  et  al,  1991),  was 
used  to  derive  a  default  ACR  of  18. 
When  fewer  than  three  experimentally- 
derived  ACRs  exist,  enough  assumed 
ACPsS  of  18  would  be  used  so  that  the 
total  of  the  ACRs  equals  three.  This 
acute-chronic  ratio  of  18  is  also  based 
on  an  80th  percentile  to  correspond 
with  the  adjustment  factors  chosen  to 
derive  the  SAV.  EPA  requests  comment 
on  the  use  of  assumed  ACRs  in  place  of 
experimentally  derived  ACRs,  and 
paiticulaily  on  the  use  of  IB  as  tlie 
defauh  ACR. 


The  Tier  II  methodology  proposed 
employs  all  appropriate  toxicity  data 
available  for  a  pollutant,  uses        » 
statistically  derived  adjustment  factors 
based  on  existing  National  criteria,  and 
produces  values  which  are  generally 
conservative  relative  to  a  compaiable 
Tier  I  criterion.  Sample  calculations  of 
Tier  n  values  are  available  in  the 
administrative  record  for  this 
rulemaking.  EPA  invites  comment  on 
acceptable  alternatives  to  a  tiered 
approach.  EPA  also  invites  comments 
on  the  approach  proposed  as  well  as 
alternatives. 

D.  Conformance  to  the  Clean  Water  Act, 
Great  Lakes  Water  Quality  Agreement 
and  Great  Lakes  Critical  Programs  Act 
of  1990 

Section  118(c)  of  the  Clean  Water  Act 
requires  EPA  to  develop,  inter  alia. 
guidance  on  minimum  water  quality 
limits  to  protect  human  health,  aquatic 
life  and  wildlife  in  the  Great  Lakes . 
System.  The  CPA  states  that  the 
proposed  Guidance  shall  be  no  less 
restrictive  than  the  provisions  of  the 
Clean  Water  Act,  National  water  quality 
criteria  and  National  guidance,  and 
shall  conform  with  the  objectives  and 
provisions  of  the  Great  Lakes  Water 
Quality  Agreement. 

1.  Tier  I  Aquatic  Life  Criteria  and 
Methodology 

a.  Comparison  With  the  Clean  Water 
Act.  Section  304(a)(1)  of  the  CWA 
authorizes  EPA  to  develop  and  publish 
criteria  for  water  quaUty  accurately 
reflecting  the  latest  scientific  knowledge 
on  the  kind  and  extent  of  all  identifiable 
effects  on,  among  other  things,  health 
and  welfare,  including  plankton,  fish, 
and  shellfish,  which  may  be  expected 
from  the  presence  of  pollutants  in  any 
body  of  water,  33  U.S.C.  1314(a)(1). 
Under  this  authority,  EPA  developed 
provisions  for  deriving  water  quality 
criteria  for  waterbodies  nationwide. 
These  provisions  are  contained  in  the 
1985  "Guidelines  for  Deriving 


Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses."  The 
proposed  Guidance  on  Tier  I  aquatic  life 
criteria  methodology,  as  well  as  the 
criteria  proposed  thereunder,  are  based 
on  and  are  consistent  with  the  1985 
National  Guidelines.  EPA  believes  that, 
although  they  are  not  identical  to  the 
1985  Guidelines  and  individual 
National  criteria  in  all  details,  they  are 
generally  no  less  restrictive. 

First,  as  discussed  above  in  this 
section  of  the  preamble,  EPA  has  not 
proposed  Tier  I  aquatic  life  criteria  for 
eleven  pollutants  for  which  National 
criteria  exist  (aldrin,  chlordane,  DDT, 
endosulfan,  heptachlor,  PCBs,  lead, 
toxaphene,  aluminum,  silver  and 
chlorpyrifos).  EPA  is  also  proposing  to 
require  as  part  of  the  Great  Lakes 
Guidance  only  an  acute  criterion  for 
lindane,  although  there  are  National 
criteria  for  both  acute  and  chronic 
effects.  EPA  believes  that  these 
decisions,  however,  will  not  result  in 
less  stringent  control  of  these  pollutants. 
Under  the  implementation  scheme 
proposed.  Great  Lakes  States  and  Tribes 
would  be  required  to  derive  values  for 
these  pollutants  using  the  Tier  II 
method  whenever  the  State  or  Tribe 
determines  that  it  is  necessary  to  control 
any  of  these  pollutants.  The  State  or 
Tribe  would  have  to  compare  the  Tier 
II  value  to  any  existing  State  criteria  for 
the  same  pollutant.  If  the  Tier  11  value 
is  more  stringent,  the  Tier  II  value 
would  supersede  the  existing  criterion 
and  the  Tier  11  value  would  be  used  to 
derive  permit  limits  and  other  control 
mechanisms.  (If  the  existing  criteria  is 
more  stringent,  the  State  or  Tribe  would 
have  the  option  of  using  either  number.) 
As  described  elsewhere  in  this 
preamble,  the  Tier  II  method  derives 
conservative  values  to  compensate  for  a 
limited  data  base.  Consequently,  EPA 
expects  that  Tier  II  values  will  be  more 
stringent  than  existing  standards  for 
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these  pollutants  in  eighty  percent  of  all 
cases. 

Furthermore,  all  but  four  of  Tier  I 
criteria  for  aquatic  life  proposed  are 
equivalent  to  or  more  restrictive  than 
the  cuiTBnt  National  criteria.  EPA 
believes  that  the  proposed  Tier  I  criteria 
for  cadmium,  chromium  III  and  zinc  are 
not  significantly  less  restrictive  than  the 
existing  National  criteria  because  the 
differences  between  these  proposed 
criteria  and  the  National  criteria  are 
minor.  Furthermore.  EPA  beUeves  that 
the  proposed  criteria  are  more 
appropriate  because  they  are  based  on 
more  recent  data.  EPA,  however, 
requests  comment  on  the  option  of 
promulgating  the  National  criteria  for 
those  pollutants  which  have  more 
stringent  National  criteria  values. 

The  difference  between  the  proposed 
criterion  and  current  National  criteria 
for  protection  against  the  chronic  effects 
of  mercury  is  considerably  larger. 
Nonetheless,  EPA  believes  that  overall 
protection  vdll  not  be  reduced.  The 
chronic  aquatic  life  criterion  for 
mercury  became  less  restrictive  than  the 
current  National  criterion  when  EPA 
eliminated  all  consideration  of  Final 
Residue  Values  data  from  the 
calculation  of  the  criterion.  As 
explained  earlier,  EPA  is  proposing  to 
delete  Residue  Values  from  all  aquatic 
life  criteria  for  the  Great  Lakes  because 
it  is  proposing  separate,  specific  wildUfe 
criteria  in  the  proposed  Guidance.  EPA 
is  proposing  a  wildHfe  criterion  for 
mercury  of  180  ^g/L  (or  0.00018  jig/L) 
that  is  more  restrictive  than  the  National 
chronic  aquatic  life  criterion  for 
mercury  (0.012  ng/L).  Since  both  the 
aquatic  life  and  the  wildlife  criteria  will 
apply  in  all  portions  of  the  Great  Lakes 
basin.  EPA  beheves  that  protection  will 
be  maintained. 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement.  A  comparison 
of  the  Tier  I  criteria  proposed  herein 
with  the  pollutants  tor  which  the 
Agreement  specifies  a  nimieric  standard 
for  a  specified  pollutant/parameter 
reveals  that,  in  all  but  a  few  cases,  the 
Agreement's  standards  are  more 
conservative.  EPA  nevertheless  believes 
that  the  numeric  criteria  in  the  proposed 
Guidance,  as  well  as  the  methodology 
upon  which  they  were  derived,  conform 
with  the  provisions  and  objectives  of  the 
Agreement.  This  position  is  based  on 
the  fact  that  the  current  Agreement,  in 
EPA's  opinion,  needs  revision.  The 
current  criteria  in  the  Agreement, 
created  in  1978  as  "interim"  numbers, 
were  for  the  most  part  a  result  of 
negotiation.  EPA  has  not  been  able  to 
find  any  record  revealing  their  technical 
or  policy  bases.  Further,  EPA  beheves 
that  the  standards  on  the  Agreement 


were  not  developed  in  consultation  with 
the  States  or  Tribes.  The  numeric 
criteria  in  the  proposed  Guidance  are 
based  on  sound  scientific  criteria 
development  methodology  and  are 
proposed  after  consultation  with  the 
States,  as  required  by  the  Supplement  to 
Annex  I  to  the  Agreement's  Specific 
Objectives. 

EPA  also  believes  that  Congress  did 
not  intend  to  compel  EPA  to  repUcate 
the  pollutant  concentrations  for  the 
protection  of  aquatic  life  set  out  in 
Annex  1  to  the  Agreement.  Section 
118(c)(2)(A)  of  the  CWA  directs  EPA  to 
develop  numeric  Umits  on  pollutants  in 
the  Great  Lakes  waters,  but  leaves  the 
selection  of  the  limits  to  EPA's 
discretion.  EPA  believes  that  Congress 
would  have  been  very  explicit  if  it  had 
intended  to  deprive  EPA  of  the 
authority  to  exercise  its  own  judgment 
on  the  technical  and  scientific  issues 
involved.  Moreover,  the  legislative 
history  shows  that  Congress  knew  and 
approved  of  the  ongoing  work  of  the 
Great  Lakes  Initiative  Committees.  S. 
Rep.  101-339, 101st  Cong.,  2d  Sess.  at 
18  Oune  27. 1990);  136  Cong.  Rec. 
S15616  (Oct.  17,  1990)  (remarks 
prominently  on  the  committees'  work,  it 
is  reasonable  to  assume  that  Congress 
expected  EPA  to  develop  its  own 
criteria).  Consequently.  EPA  does  not 
believe  that  "conformance"  with  the 
Agreement  requires  the  numeric  criteria 
proposed  to  be  identical  to  or  no  less 
restrictive  than  individual  Annex  1 
values.  Rather.  EPA's  guidance  must 
conform  with  the  more  general 
objectives  of  the  Agreement  regarding 
the  elimination  or  reduction  to  the 
maximum  extent  practicable  discharges 
into  the  Great  Lakes  System.  The  criteria 
and  methodologies  proposed  in  the 
proposed  Guidance  conform  with  this 
objective.  Further,  as  explained  above. 
EPA  cannot  evaluate  the  technical  basis 
for  the  Agreement's  standards.  EPA 
reasonably  prefers  to  propose  standards 
which  are  supported  by  extensive 
record. 

EPA  believes  that  the  position  taken 
by  the  Initiative  Committees  to  the 
Guidance  criteria  and  methodologies 
proposed  herein  could  serve  as  a  basis 
to  amend  and  supplement  the  Great 
Lakes  Water  Quality  Agreement  is 
reasonable.  Besides  being  consistent 
with  the  terms  of  the  Agreement,  which 
require  the  United  States  to,  after 
consultation  with  the  States,  revise  and 
supplement  the  Specific  Objectives 
included  therein,  it  is  also  consistent 
writh  the  intent  of  the  CPA. 
2.  Tier  II  Criteria  Methodology 
a.  Comparison  With  the  Clean  Water 
Act.  EPA's  current  guidance  and 
regulations  for  water  quality  standards 


contain  nothing  directly  analogous  to 
the  Tier  II  methodology  and  values 
proposed  for  aquatic  hfe.  Rather,  under 
the  existing  program  many  States  and 
tribes  interpret  narrative  criteria  on  a 
case-by-case  basis  to  ensure  that 
discharges  of  pollutants  that  lack 
numeric  criteria  will  not  adversely 
affect  human  health  or  the  environment. 
Other  States  and  Tribes  develop  their 
owrn  numeric  criteria  based  on  methods 
requiring  less  data  than  the  existing 
National  criteria  guidance  requires.  The 
Tier  n  methodology  and  values 
proposed  would  not  be  less  restrictive 
than  this  existing  approach.  In  the  first 
place.  EPA  expects  that  eighty  percent 
of  the  Tier  II  values  that  the  States  and 
Tribes  derive  will  be  more  restrictive 
than  the  State  and  Tribal  standards  that 
EPA  could  approve  for  the  same 
pollutants  under  the  current  CWA 
program  because  the  adjustment  factor 
incorporated  into  the  Tier  II  approach, 
as  proposed,  imposes  more  structure  on 
the  process  of  translating  narrative 
criteria  into  numeric  values.  States  and 
Tribes  currently  have  very  broad 
discretion  when  regulating  pollutants 
that  are  subject  only  to  narrative  criteria. 
The  proposed  Guidance  is  more 
rigorous  than  the  current  National 
requirements  in  this  area.  Finally,  the 
proposed  approach  will  result  in  more 
uniform  control  of  pollutants  lacking 
National  criteria  in  the  Great  Lakes 
States  and  Tribes. 

b.  Confonnance  With  the  Great  Lakes 
Water  Quality  Agreement.  Tier  II  is  a 
conservative  methodology  designed  to 
establish  environmentally  protective 
limits  on  the  discharge  of  pollutants 
into  the  Great  Lakes  System.  The 
methodology  will  result  in  the 
regulation  of  the  discharge  of  certain 
pollutants  which  heretofore  in  certain 
Great  Lakes  States  may  have  gone 
unregulated  by  a  specific  numeric 
criteria,  instead  being  regulated  by 
narrative  criteria  or  by  indicator 
pollutants  such  as  biological  oxygen 
demand  (BOD).  The  Tier  II  methodology 
is  consistent  with  the  purpose  of  the 
Agreement,  "to  eliminate  or  reduce  to 
the  maximum  extent  practicable  the 
discharge  of  toxic  substance  in  toxic 
amounts"  and  serves  as  a  translator 
mechanism  of  the  Agreement's  narrative 
standards  found  in  the  General 
Objectives.  Section  D.  Article  III.  The 
Tier  11  methodology  will  enhance 
regulatory  efforts  in  the  Great  Lakes 
basin,  will  serve  its  purpose  of 
promoting  consistency  in  the  regulation 
of  toxics  in  the  Great  Lakes  basin,  and 
is  therefore  also  in  conformance  with 
the  Agreement. 
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rV.  Bioaccumnlation  Factors 

A.  Introduction 

Aquatic  organisms,  exposed  to  certain 
types  of  chemicals,  will  accumulate 
those  chemicals  in  their  bodies. 
Chemical  uptake  is  due  to  exposure 
from  the  water  the  organisms  live  in,  the 
food  they  eat,  and  other  sources  of  the 
chemical.  This  process  is  called 
bioaccumulation.  For  certain  chemicals, 
uptake  through  the  food  chain  is  the 
most  important  route  of  exposure.  As 
lower  trophic  level  organisms  are 
consumed  by  higher  trophic  level 
organisms,  the  tissue  concentrations  of 
these  chemicals  may  increase  with  each 
trophic  level  so  that  residues  in  top 
carnivores  may  be  many  orders  of 
magnitude  greater  than  the 
concentration  of  the  chemical  in  the 
environment.  While  the  exposure 
concentration  in  the  environment  may 
be  too  low  to  affect  the  lowest  level 
organisms,  this  biomagnification 
process  can  result  in  severe  health 
effects  for  the  consumers  of  top  trophic 
level  aquatic  organisms. 

For  the  purpose  of  the  Great  Lakes 
Guidance,  bioaccumulation  factors  have 
been  developed  to  reflect  the  prop)ensity 
of  an  organism  to  accumulate  a 
chemical  in  its  tissues,  when  exposure 
to  the  chemical  is  from  all  sources 
including  food  and  water. 
Bioacciimulation  factors  serve  several 
purposes  in  the  Guidance. 

First,  in  order  to  properly  account  for 
potential  exposure  to  a  chemical,  both 
the  wildlife  criteria  and  the  human 
health  criteria  have  been  developed  to 
be  a  function  of  the  bioaccumulation 
factor.  That  is,  for  example,  all  else 
being  equal,  if  two  chemicals  have 
different  bioaccumulation  factors,  the 
chemical  with  the  higher 
bioaccumulation  factor  will  have  the 
lower  criterion.  Thus,  prior  to  deriving 
a  human  health  or  a  wildlife  criterion, 
a  bioaccimiulation  factor  for  the 
chemical  must  be  established. 

Secondly,  within  the  Great  Lakes 
System  both  wildlife  and  humans  may 
be  susceptible  to  adverse  health  effects 
from  chemicals  which  are  highly 
bioaccumulative.  While  not  the  only 
indicator  of  a  chemical's  potential  harm, 
the  bioaccumulation  factors  are  believed 
to  be  an  indication  of  which  chemicals 
may  be  of  greatest  concern  within  the 
Great  Lakes  System.  Thus,  the  human 
health  bioaccumulation  factors  have 
been  used  to  identify  a  list  of  chemicals 
which  warrant  increased  attention,  and 
more  stringent  controls,  within  the 
basin.  In  this  Great  Lakes  Water  Quality 
L'iitiative  (GLWQI),  these  chemicals  are 
called  the  Bioaccumulative  Chemicals 


of  Concern  (BCCs).  See  Discussion  of 
BCCs  in  section  n.G  above. 

B.  Bioaccumulation  Factors 

The  proposed  Great  Lakes  Guidance 
methodology  for  developing 
bioaccumulation  factors  (BAFs)  is 
discussed  below.  The  proposed 
Guidance  on  bioaccumulation  is 
compared  to  existing  National  guidance 
and  practices,  and  differences  are 
discussed.  Throughout  the  discussion, 
issues  for  which  EPA  specifically 
invites  comment  are  highlighted. 

The  procedure  for  developing  the 
bioaccumulation  factors  is  included  in 
appendix  B  of  part  132  of  the  proposed 
Guidance.  Great  Lakes  Water  Quality 
Initiative  Technical  SfTpport 
Documents,  which  further  discuss  the 
basis  for  the  proposed  Guidance  and 
which  provide  the  data  and 
considerations  upon  which  the  BAFs 
are  based,  are  identified  below  and  are 
available  in  the  administrative  record 
for  this  rulemaking.  Copies  are  also 
available  upon  written  request  to  the 
person  listed  in  section  Xni  of  this 
preamble. 

Finally,  EPA's  expectations  for 
determining  whether  a  State's  water 
quality  standards  are  consistent  with  the 
Guidance  are  set  forth  in  §  132.6  of  the 
proposed  Guidance  and  discussed  in 
section  II.I  of  this  preamble. 

1.  Bioaccumulation  and 
Bioconcentration  Concepts 

Bioaccumulation  refers  to  the  uptake 
and  retention  of  a  substance  by  an 
aquatic  organism  firom  its  surroxinding 
medium  and  food.  A  bioaccumulation 
factor  (BAF)  represents  the  ratio  (in  L/ 
kg)  of  a  substance's  concentration  in 
tissue  to  its  concentration  in  the 
surrounding  water  in  situations  where 
both  the  organism  and  its  food  are 
exposed  and  the  ratio  does  not  change 
substantially  over  time.  Field  measured 
BAFs  are  based  on  field  data. 

A  steady-state  bioconcentration  factor 
(BCF)  is  the  uptake  and  retention  of  a 
substance  by  an  aquatic  organism  from 
the  surroimding  water  only,  through  gill 
membranes  or  other  external  body 
surfaces.  Laboratory  measured  BCFs  are 
the  result  of  laboratory  experiments 
using  aquatic  organisms.  In  this 
preamble,  methodology,  and  Technical 
Support  Document,  wherever  the  term 
BCF  is  used,  steady  state  is  implied. 

2.  Existing  EPA  Guidance 

EPA,  in  developing  criteria  to  protect 
humans  and  wildlife  from  the 
consumption  of  contaminated  aquatic 
organisms,  has  relied  upon  the  BCF  and 
occasionally  BAF  to  relate  water 
concentrations  to  the  amount  of  a 


contaminant  that  is  ingested.  The  BAF 
is  ideally  the  best  factor  to  use  because 
it  accounts  for  the  uptake  by  aquatic 
organisms  of  a  chemical  from  all  sources 
including  diet,  sediments,  and  the  water 
itself.  However,  EPA  has  also 
recognized  the  difficulties  in  deriving 
scientifically  valid  BAFs.  BAFs  are  a 
scientific  area  which  is  still  evolving. 
This  is  exemplified  by  EPA's  past  and 
ciurent  guidance.  For  example,  EPA's 
1985  "Guidelines  for  Deriving 
Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses"  (1985 
National  Guidelines),  states: 

•  "  •  although  BCTs  are  not  too  difficult  to 
determine,  very  few  BAFs  have  been 
measured  acceptably,  because  it  is  necessary 
to  make  enough  measurements  of  the 
concentration  of  the  material  in  the  water  to 
show  that  it  was  reasonably  constant  over  a 
long  period  of  time,  over  the  range  of 
territory  inhabited  by  the  organisms. 

This  document  is  available  in  the 
administrative  record  for  this 
rulemaking.  Copies  are  also  available 
upon  written  request  to  the  person 
listed  in  section  XIII  of  this  preamble. 

Because  of  the  difficulty  in  deriving 
BAFs,  most  of  the  existing  human 
health  and  aquatic  life  National  criteria 
are  based  upon  BCFs.  BAFs  reported  in 
the  scientific  literature  need  to  be 
carefully  evaluated  to  ensure  that  they 
adhere  to  the  criteria  of  acceptability 
outlined  in  EPA's  1985  National 
Guidelines  methodology. 

Bioconcentration  factors  are 
determined  either  by  measuring 
bioconcentration  in  laboratory  tests 
(comparing  fish  tissue  residues  to 
chemical  considerations  in  test  waters), 
or  by  predicting  the  BCF  from  a 
chemical's  octanol-water  partition 
coefficient  (Kow  or  P).  The  log  of  the 
octanol-water  partition  coefficient  (log 
Kow  or  log  P)  has  been  shown  in  the 
scientific  literature  to  be  empirically 
related  to  the  bioconcentration  factors 
(e.g.  Mackay,  1982;  Connell,  1988;  Veith 
et  al..  1979). 

In  1980,  EPA  issued  its  "Guidelines 
and  Methodology  Used  in  the 
Preparation  of  Health  Effects 
Assessment  Chapters  of  the  Consent 
Decree  Water  Criteria  Documents"  (45 
FR  79341.  November  28,  1980).  These 
guidelines  serve  as  the  basis  for  nearly 
all  of  the  current  National  human  health 
criteria.  In  these  guidelines,  the 
following  equation  (Equation  1)  is  used 
to  predict  BCFs  for  organic  chemicals  in 
the  absence  of  laboratory  measured 
BCFs  (Veith  et  al..  1979). 

Equation  1: 

log  BCF  =  0.85  log  Kow-0-70 
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More  recently,  in  1991,  EPA  issued 
the  final  "Technical  Support  Document 
for  Water  Quality-based  Toxics  Contror 
{EPA  505/2-90-001)  and  a  draft 
docunwnt  enUtled  "Assessment  and 
Control  of  Bioconcentratable 
Contaminants  in  Surface  Waters"  for 
notice  and  comment  (56  FR  13150), 
which  are  available  in  the 
administrative  record  for  this 
rulemaking.  These  documents,  relying 
on  additional  research  into  the 
relationship  between  BCF  and  log  K^. 
recommend  that  a  slightly  different 
equation  (Equation  2)  be  used  to  derive 
BCFs  in  the  absence  of  laboratory 
measured  BCFs  (Veith  and  Kosian, 
1983). 

Equation  2: 

log  BCF  =  0.79  log  K„,-0.40 

This  equation  is  used  to  estimate 
BCFs  in  EPA's  computerized 
Quantitative  Structure  Activity 
Relationships  (QSAR)  database,  and  is 
also  the  equation  proposed  for  use  in 
the  proposed  Guidance. 

EPA's  1991  National  guidance 
documents,  the  Technical  Support 
Document  for  Water  QuaUty-based 
Toxics  Control"  and  draft  "Assessment 
and  Control  of  Bioconcentratable 
Contaminants  in  Surface  Waters", 
recommend  a  methodology  for 
estimating  the  BAF  where  there  is  an 
absence  of  a  field-measured  BAF.  This 
methodology  multiphes  the  BCF  by  a 
factor  which  accounts  for  the 
biomagnification  of  a  pollutant  through 
trophic  levels  in  a  food  chain.  As  larger 
predatory  aquatic  organisms,  such  as 
pike,  consume  other  fish  and  aquatic 
organisms,  the  amount  of  some 
contaminants  in  the  consumed  fish  is 
concentrated  in  the  predator.  The  factor 
which  accounts  for  this 
biomagnification  through  the  food  chain 
is  called  the  food  chain  multipUer 
(PCM)  in  these  1991  National  guidance 
documents.  EPA  calculated  the  FCMs 
using  a  model  of  the  step-wise  increase 
in  the  concentration  of  an  organic 
chemical  from  phytoplankton  (trophic 
level  1)  through  the  top  predatory  fish 
level  of  a  food  chain  (Thomann.  1989). 
The  FCMs  were  determined  by  first 
running  Thomann 's  model  to  generate 
BCFs  and  BAFs  for  trophic  level  2.  and 
BAFs  for  trophic  levels  3  and  4.  This 
was  done  for  a  range  of  log  Ko*  values 
firom  3.5  to  6.5.  at  intervals  of  a  tenth  of 
log  Kow  value.  Second,  the  FCMs  for 
each  log  Kow  value  in  this  range  were 
calculated  using  the  following 
equations: 

For  trophic  level  2  (zooplankton): 


FCM  = 


BAF2 


BCF2 

For  trophic  level  3  (small  fish): 


FCM  = 


BAF3 


BCF2 

For  trophic  level  4  (top  predator  fish): 


FCM  = 


BAF4 


BCF2 

Where: 

BCF2  is  the  BCF  for  trophic  level  2 
organisms,  and  BAF2.  BAF3  and  BAF4 
are  the  BAFs  for  trophic  levels  2.  3.  and 
4,  respectively. 

The  resulting  FCMs  for  trophic  levels 
2.3.  and  4  are  shown  in  Table  B-1  of 
appendix  B  of  part  132  for  log  K„» 
values  ranging  bom  four  to  6.5. 

Thomann  (1989)  compared  predicted 
BAFs  for  trophic  level  4  with  measured 
BAFs  from  the  Great  Lakes  and 
concluded  that,  within  an  order  of 
magnitude,  the  model-predicted  BAFs 
were  a  reasonable  representation  of  the 
observed  data  for  chemicals  with  log 
Kow  values  in  the  range  of  3.5  to  6.5. 

At  log  Kow  values  of  6.5  and  greater, 
the  relationship  between  log  Kow  and 
the  FCM  is  less  certain,  for  reasons 
described  in  section  IV.B.3.C  of  the 
preamble.  Existing  EPA  guidance 
recognizes  that  FCMs  may  range  from 
0.1  to  100  for  such  chemicals,  and 
provides  that  a  FCM  of  100  could  be 
used  as  a  conserv'ative  standard  value  in 
the  absence  of  chemical-specific  BAF 
information. 

EPA  evaluated  its  ovra  BAF 
prediction  procedure  using  field 
studies,  as  reported  in  appendix  I  of  the 
draft  "Assessment  and  Control  of 
Bioconcentratable  Contaminants  in 
Surface  Waters"  guidance  dociunent.  In 
these  field  studies,  residues  in  receiving 
water  organisms  were  predicted  using 
EPA's  BAF  prediction  procedure  and 
were  then  compared  to  the  measured 
tissue  residues.  These  studies 
demonstrated  acceptable  agreement 
between  measured  and  predicted  tissue 
residues  which,  therefore,  demonstrated 
that  EPA's  BAF  prediction  procedure 
provides  acceptable  BAF  values.  The 
results  of  this  EPA  evaluation  are 
presented  in  detail  in  two  EPA  field 
studies  (Burkhard  et.  al.  1991. 1992). 
which  are  available  in  the 
administrative  record  for  this 
rulemaking. 

3.  The  Great  Lakes  Guidance  for  BAFs 
The  bioaccumulation  concepts 
contained  in  the  proposed  Guidance, 
data  supporting  these  concepts,  and 
additional  details  are  also  discussed  in 
the  GLWQI  Bioaccumulation  Factors 


Technical  Support  Document,  which  is 
available  in  the  administrative  record 
for  this  rulemaking.  Proposed 
§  132.4(a)(3)  requires  the  use  of  the  BAF 
methodology  in  appendix  B  of  part  132 
in  the  derivation  of  criteria  for 
protecting  humans  and  wildUfe.  EPA 
beheves  that  the  BAF  is  the  best 
predictor  of  the  concentration  of  a 
chemical  within  fish  tissue  in  the  Great 
Lakes  because  it  includes  consideration 
of  the  uptake  of  contaminants  from 
food,  sediments,  and  the  water  itself; 
and  is,  therefore,  the  most  appropriate 
factor  for  the  developing  criteria.  In  the 
past,  EPA  has  rarely  used  the  BAF  to 
develop  criteria  due  to  the  lack  of 
reliable  field  data.  However,  EPA  now 
believes  that  the  BAF  can  be 
approximated  from  BCF  data  and 
information  concerning 
biomagnification  through  the  food 
chain. 

a.  Measured  and  Predicted  BAFs.  The 
proposed  Guidance  hsts  three  methods 
to  derive  BAFs  for  non-polar  organics, 
listed  below  in  order  of  preference:  A 
BAF  measured  in  the  field,  preferably  in 
fish  collected  from  the  Great  Lakes 
which  are  at  the  top  of  the  food  chain; 
a  BAF  predicted  by  multiplying  a  BCF 
measured  in  the  laboratory,  preferably 
(but  not  required)  on  a  fish  species 
indigenous  to  the  Great  Lakes,  by  the 
food  chain  multiplier;  and  a  BAF 
predicted  by  multiplying  a  BCF 
calculated  from  the  log  Kow  (using 
Equation  2)  by  the  food  chain 
multiplier. 

Measured  BCFs  for  organics  can  be 
determined  in  several  ways.  These 
include  analytical  measurements  of 
tissue  and  water  using  gas 
chromatography  (GC)  or  high  pressure 
liquid  chromatography  (HPLC).  Another 
method  for  determining  a  laboratory- 
measured  BCF  is  to  use  radio  labeled 
organic  chemicals.  However,  the  radio 
labeled  compound  leaves  open  a 
possibility  of  error  in  several  areas.  In 
radio  labeling,  the  organism  may 
metabolize  a  metabolite  of  the  parent 
compound  thereby  inflating  the 
measured  BCF.  There  is  also  a 
possibility  of  contamination  of  the 
labeled  compound. 

For  inorganic  chemicals,  either  a 
measured  BAF  or  BCF  must  be  used. 
This  is  because  no  method  is  available 
for  reliably  predicting  BCFs  or  BAFs  for 
inorganic  chemicals;  BCFs  and  BAFs 
vary  from  one  invertebrate  to  another, 
from  one  fish  to  another,  and  from  one 
tissue  to  another  within  a  species.  As 
reported  in  the  "GLWQI 
Bioaccumulation  Factors  Technical 
Support  Document",  which  is  available 
in  the  administrative  record  for  this 
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rulemaking,  accumulation  of  inorganics 
varies  significantly  between  species  and 
types  of  tissues. 

EPA  invites  comment  on:  How  to 
predict  a  BCF  from  log  P;  the  acceptable 
methods  for  measuring  BCFs  with  radio 
labeled  organic  compounds  which 
could  inflate  the  measured  BCF,  as 
opposed  to  BCFs  more  conventionally 
measured  using  gas  chromatography  or 
HPLC;  whether  a  BCF  is  preferable  to 
measured  or  predicted  BAFs  as 
proposed;  the  derivation  of  BAFs  for 
inorganic  chemicals  such  as  mercury 
and  selenium;  and  the  GLWQI  methods 
for  developing  a  value  for  a  BAF  and  the 
preferred  order.  In  addition,  in  its 
December  16, 1992  report,  "Evaluation 
of  the  Guidance  for  the  Great  Lakes 
Water  Quality  Initiative,"  EPA's  Science 
Advisory  Board  (SAB)  stated  that: 

Field  BAFS  must  be  interpreted  very 
carefully,  and  it  should  be  recognized  that 
they  may  contain  substantial  errors  and 
variability  due  to  the  following  reasons:  (1) 
Analytical  methodologies  generally 
determine  total  concentrations  all  of  which 
may  not  be  biologically  available;  (2)  There 
may  be  a  loss  of  analyte  by  sorption  or 
evaporation  during  sampling;  (3)  Incomplete 
extractions  may  occur,  especially  if  there  is 
a  high  organic  carbon  content  in  the  water; 
(4)  Temporal  and  spatial  variability  in  water 
concentrations;  (5)  Variability  in  fish 
concentrations  due  to  size,  age,  sex,  etc. 

EPA  agrees  that  these  are  valid 
considerations  for  selection  of  field- 
measured  BAFs  and  invites  comment  on 
whether  appendix  B  of  part  132  should 
provide  more  guidance  on  the  quality  of 
acceptable  data,  and  what  additional 
factors  should  be  reviewed  for 
acceptability  of  data. 

b.  Standard  Lipid  Values.  Consistent 
with  the  existing  National  gmdance,  the 
proposed  Guidance  relies  on  the 
fundamental  assumption  that  an 
organism's  ability  to  bioaccimiulate 
organic  chemicals  is  proportional  to  its 
lipid  content.  For  example,  an  organism 
with  a  two  percent  lipid  content  would 
accumulate  twice  the  amount  of  a 
chemical  as  an  organism  with  a  one 
percent  lipid  content,  all  else  being 
equal. 

In  order  to  determine  a  BAF  for 
organic  chemicals,  for  use  in  deriving 
wildlife  and  htunan  health  criteria,  it  is 
necessary  to  know  the  percent  lipid 
content  of  the  organisms  being 
consumed.  The  proposed  Guidance 
proposes  that  standard  lipid  values 
higher  than  the  three  percent 
recommended  for  human  health  in 
EPA's  1991  "Technical  Support 
Dociiment  for  Water  Quality-based 
Toxics  Control"  be  used  to  represent  the 
percent  Upid  content  of  the  fish  and 
other  aquatic  organisms  consumed  by 


humans  and  wildUfe  in  the  Great  Lakes 
basin.  Fish  consumption  patterns  differ 
widely  around  the  United  States,  and 
this  is  especially  true  in  the  Great  Lakes 
basin.  Humans  also  typically  eat  fish 
fillets  which  generally  have  lower  lipid 
content  than  the  whole  fish  generally 
consumed  by  wildhfe.  Therefore, 
standard  lipid  values  have  been 
developed  separately  for  humans  (5.0 
percent)  and  for  wildlife  (7.9  percent). 
The  rationale  behind  the  selection  of 
these  standard  lipid  values  for  humans 
and  wildlife  is  discussed  below. 

i.  Standard  Lipid  Value  for  Human 
Health  BAFs.  The  proposed  Guidance 
proposes  a  standard  lipid  value  of  5.0 
percent  in  edible  tissue  for  use  in 
determining  human  health  BAFs  for 
organic  chemicals.  Percent  lipid  data  for 
edible  tissue  (mostly  skin-on  fillets) 
were  gathered  from  the  fish  contaminant 
monitoring  programs  in  Michigan, 
Wisconsin,  Ohio,  Indiana,  New  York 
and  Minnesota.  These  data  are 
summarized  in  the  BAF  Technical 
Support  Document.  Lipid  values  for 
skin-on  fillets  are  likely  to  be  higher 
than  lipid  values  for  skinless  fillets. 
Skin-on  fillets  typically  include  a  layer 
of  fatty  tissue  between  the  skin  and 
muscle.  The  skin-on  fillet  is  the  tissue 
sample  used  by  most  of  the  Great  Lake 
States'  fish  consumption  advisory 
programs,  and,  therefore,  the  bulk  of 
available  data  are  for  skin-on  fillets. 
However,  many  anglers  remove  the  skin 
and  other  fatty  tissue  when  they  prepare 
their  fish  for  cooking.  Consumption 
advisories  recommend  this  practice. 
Therefore,  use  of  skin-on  data  to 
determine  the  standard  lipid  values  will 
provide  an  extra  margin  of  safety  to  the 
many  anglers  who  remove  the  skin  from 
the  fillet. 

In  selecting  the  standard  lipid  value 
for  human  health  BAFs,  the  Technical 
Work  Group  considered  lipid  data  for 
the  following  fish  groups:  Lipid  data  for 
salmonids  (trout  and  salmon)  only;  lipid 
data  for  salmonids  and  non-salmonid 
game  fish  (perch,  walleye,  bass,  etc.); 
and  lipid  data  for  all  fish  (game  and 
nongame  species). 

Mean  lipid  values  and  standard 
deviations  for  each  of  the  options  are: 
6.73±3.27  for  sahnonids;  5.02±3.55  for 
all  game  fish;  and  5.25±3.68  for  all  fish. 
The  Technical  Work  Group  proposed  to 
use  the  value  for  all  game  fish  of  5.02 
because  this  option  best  represented  the 
range  of  species  typically  consumed  by 
people  in  the  Great  Lakes  basin. 

Tne  Technical  Work  Group  also 
considered  mean  lipid  values  weighted 
by  human  consumption  patterns,  and 
the  typical  weight  of  sport-caught  game 
fish  by  species.  Consumption  was 
addressed  through  creel  sur\'ey  data 


from  the  Great  Lakes,  and  typical 
species  weights  from  the  State 
contaminant  programs.  The  resulting 
overall  consumption  weighted  mean  for 
all  game  fish  was  4.72  ±2.42  percent 
lipid.  Because  these  results  were  not 
different  statistically  from  the  means  of 
the  unweighted  data,  the  Initiative  Work 
Group  proposed  to  use  the  unweighted 
mean  value  of  5.02  percent  for  the 
human  health  BAFs. 

ii.  Standard  Lipid  Value  for  Wildlife 
BAFs.  The  proposed  Guidance  proposes 
a  standard  lipid  value  of  7.9  percent  for 
wildlife  BAFs,  based  on  consumption  of 
whole  fish.  The  standard  lipid  value  for 
the  wildlife  BAFs  was  determined  using 
whole  fish  lipid  data  from  the  U.S.  Fish 
and  Wildlife  Service  National 
Contaminant  Biomonitoring  Program 
and  the  Canadian  Department  of 
Fisheries  and  Oceans.  These  data  are 
summarized  in  appendix  B  of  the  BAF 
Technical  Support  Document.  The  7.9 
percent  lipid  value  is  the  mean  of  lipid 
values  for  all  fish,  game  and  nongame, 
in  all  of  the  Great  Lakes.  Data  for  all  fish 
were  used  because  wildlife  typically  are 
nondiscriminatory  consumers  of  fish. 

iii.  Comments  requested.  EPA  invites 
comments  on  the  standard  percent  lipid 
values  proposed  in  the  proposed 
Guidance.  Specifically,  comments 
should  address  whether  the  trophic 
levels  chosen  to  derive  the  human 
health  and  wildlife  standard  percent 
lipid  values  are  appropriate,  or  the 
consumption-weighted  human  health 
value  of  4.7,  should  be  used  in  lieu  of 
the  5.0  percent  lipid  value  currently 
proposed.  In  addition,  to  the  extent  that 
the  currently  proposed  values  of  5.0  and 
7.9  percent  lipid  overestimate  mean 
lipid  values  of  fish  consumed  by  Great 
Lakes  humans  and  wildlife,  use  of  the 
values  will  provide  a  margin  of  safety. 
EPA  specifically  solicits  comment  on 
whether  such  a  margin  of  safety  is 
necessary.  The  data  on  which  the  mean 
percent  lipid  values  are  based  were 
obtained  by  measuring  percent  Upids 
using  a  variety  of  solvents.  The  value  of 
percent  lipid  obtained  will  depend  to 
some  extent  on  the  solvent  used.  It  has 
been  shown  that  the  analytical  method 
used  to  determine  percent  lipid  can 
affect  Hpid  values  because  different 
solvent  systems  extract  different 
fractions  of  total  lipids  (Randall  et  al., 
1991).  EPA  invites  comment  on  what 
solvent  should  be  used  in  the 
measurement  of  percent  lipids. 

c.  Food  Chain  Multipliers.  As 
discussed  above,  EPA  proposes  to  use 
food  chain  multipliers  (FCM),  based  on 
a  biomagnification  model,  to  derive 
BAFs  for  organic  chemicals  when  field 
studies  do  not  exist.  Food  chain 
multipUers  derived  from  the  model 
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range  from  less  than  one  to  100.  Under 
the  proposed  Guidance,  FCMs  greater 
than  one  would  usually  apply  to  organic 
chemicals  with  log  K^  values  in  the 
range  of  4.0  to  6.5.  The  FCMs  which 
result  from  the  Guidance  proposed  are 
listed  in  Table  B-l  of  appendix  B  of  part 

In  the  proposed  Guidance,  when 
BAFs  for  human  health  are  derived  from 
BCFs  through  the  application  of  a  FCM. 
the  appropriate  FCM  based  on  the 
chemical's  log  Ko*  is  selected  from  the 
trophic  level  4  column  in  Table  B-l  of 
appendix  B  of  part  132.  This  assumes 
that  humans  typically  eat  trophic  level 
4  (top  carnivore)  fish  species.  For 
wildlife  BAFs.  FCMs  from  trophic  levels 
3  and  4  are  used,  and  BAFs  for 
invertebrates  or  aquatic  plants  may  be 
used  on  a  case-by-case  basis  (see 
Methodologies  for  the  Development  of 
Wildlife  Criteria  and  Values  in 
appendix  D  to  part  132). 

For  chemicals  with  log  K^*  values 
greater  than  6.5  (superlipophilic 
chemicals),  existing  EPA  guidance 
recommends  FCMs  in  the  range  of  0.1 
to  100  due  to  the  uncertainty  of 
predicting  bioaccumulation  for  this 
group  of  chemicals  (U.S.  EPA  1991).  For 
example,  at  the  low  end  of  this  range, 
FCMs  of  0.1  may  be  appropriate  for 
some  chemicals  such  as  superiipophilic 
polycyclic  aromatic  hydrocarbons. 
These  chemicals  are  metabolized 
rapidly  by  many  fish,  and  not  only  is 
uptake  thorough  the  food  chain  negated 
as  a  result,  but  rapid  metabolism  can 
resuh  in  bioaccumulation  less  than 
predicted  using  bioconcentration 
models  such  as  Equation  2  (Niimi  and 
Dookran,  1989). 

In  contrast,  at  the  high  end  of  the 
range,  use  of  a  FCM  (at  5.0  percent 
lipid)  of  100  provides  a  reasonable 
estimate  of  a  measured  BAF  for 
octachlorostyrene  (log  Kow=7.94).  The 
mean  of  two  measured  BAFs  (0.9  and 
4.3  million)  for  this  chemical  is  1.9 
million  (Oliver  and  Niimi,  1985;  Ohver 
and  Niijni,  1988).  The  predicted  BAF 
based  on  measured  BCFs  times  a  FCM 
of  100  is  6.6  milUon.  The  factor  of  3.5 
difference  between  measured  and 
predicted  BAFs  indicates  a  FCM  of  100 
for  this  chemical  is  reasonable.  The  BAF 
for  2,3,7,8-TCDD  of  50,000  (5.0  percent 
lipid)  is  an  example  of  a  superUpophilic 
chemical  (log  K<^=7.36)  with  a  FCM  of 
about  one. 

From  the  above  examples,  it  is  clear 
that  predicting  the  food  chain 
biomagniflcation  of  superlipophilic 
chemicals  is  difficult.  For  this  reason, 
the  proposed  Guidance  recommends 
that  chemical-specific  data  be  used  to 
determine  the  FCM  for  this  group  of 
chemicals.  However,  if  no  chemical- 


spedfic  data  are  available,  the  Steering 
Committee  proposed  a  FCM  of  one  for 
superlipophilic  chemicals  as  a  standard 
value. 

EPA  invites  comment  on:  the  basic 
premise  that  a  BCF  may  overestimate  or 
underestimate  a  BAF;  the 
appropriateness  of  FCMs  based  on  the 
Thomann  model;  the  appropriateness  of 
using  a  FCM  of  one  when  chemical- 
specific  values  for  superlipophilic 
chemicals  are  not  available;  and 
possible  alternatives  to  the  Thomann 
model  for  predicting  BAFs  from  BCFs. 

d.  Effect  of  Metabolism  on  BAFs. 
Many  organic  chemicals  that  are  taken 
up  by  aquatic  organisms  are  transformed 
to  some  extent  by  the  organism's 
metabolic  processes,  but  the  rate  of 
metabolism  varies  widely  from  one 
chemical  to  another.  For  most  organic 
chemicals,  metabolism  increases  the 
depuration  rate  and  reduces  the  BAF. 
However,  metabolism  does  not  always 
result  in  a  lower  BAF.  Because  they  are 
based  on  field  measurements,  measured 
BAFs  automatically  take  into  account 
any  metaboUsm  that  occurs.  Predicted 
BAFs  that  are  obtained  by  multiplying 
a  measured  BCF  by  a  FCM  automatically 
take  into  accoimt  the  effect  of 
metabolism  on  the  BCF,  but  do  not  take 
into  account  the  effect  of  metabolism  on 
the  FCM.  Predicted  BAFs  that  are 
obtained  by  multiplying  a  predicted 
BCF  by  a  FCM  make  no  allowance  for 
metabolism. 

Available  information  indicates  that 
some  organic  chemicals,  such  as 
polynuclear  aromatic  hydrocarbons 
(PAlHs),  are  metabolized  by  aquatic 
organisms,  but  that  the  extent  of  that 
metabolism  varies  substantially  from 
one  PAH  to  another  and  from  one 
species  to  another.  The  available 
information,  accordingly,  is  not 
amenable  to  a  general  prediction  of  the 
effect  of  metabolism  on  the  magnitude 
of  the  BCF,  FCM,  or  BAF. 

For  these  reasons,  the  BAF 
methodology  being  proposed  for  organic 
chemicals  includes  a  provision  that 

Both  human  health  and  wildlife  BAFs 
should  be  reviewed  for  consistency  with  all 
available  data  concerning  the 
bioaccumulation  of  the  chemical.  In 
particular,  information  on  metabolism, 
molecular  size,  or  other  physicochemical 
properties  which  might  enhance  or  inhibit 
bioaccumulation  should  be  considered.  The 
BAFs  may  be  modified  if  changes  can  be 
justified  by  the  data,  (section  VI.D.5  of 
appendixBof  part  132) 


EPA  expects  States  and  Tribes  to  follow 
this  guidance  on  a  site  specific  basis  if 
necessary  in  developing  the  BAFs  used 
for  developing  human  health  and 
wildhfe  criteria  and  values. 


One  approach  that  might  be  usefully 
applied  to  individual  organic  chemicals 
for  which  a  measured  BAF  is  not 
available  but  for  which  a  measured  BCF 
is  available  is  as  follows.  If  metabolism 
affects  the  BCF,  the  measured  BCF  will 
usually  be  lower  than  would  be 
predicted  on  the  basis  of  log  Ko*.  The 
relationship  between  log  Ko*  and  BCF 
for  non-metabolized  chemicals  can  be 
used  to  back  calculate  an  "effective  log 
Kow"  from  the  measured  BCF.  An 
"effective  FCM"  can  then  be  based  on 
the  "effective  log  Kow"  A  predicted  BAF 
that  takes  into  account  metabohsm  can 
then  be  obtained  by  multiplying  the 
measured  BCF  by  the  "effective  FCM." 
This  approach  would  provide  an 
allowance  for  metabolism  for  organic 
chemicals  for  which  a  measured  BCF  is 
available  but  for  which  a  measured  BAF 
is  not  available. 

EPA  sohcits  comment  on:  Suggested 
methods  to  adjust  predicted  BAFs  for 
chemicals  that  are  metabolized;  the 
types  of  chemicals  or  chemical  groups 
for  which  the  BAF  might  be  affected  by 
metabolism,  and  the  possible  use  of  an 
"effective  FCM",  as  described  above,  to 
account  for  metabolism  when  measured 
BAFs  are  not  available,  but  measured 
BCFs  are  available;  and  any  other 
alternative  methods  not  explicitly 
described  above. 

e.  Bioavailability.  The  predicted 
human  health  and  wildlife  BAFs  for 
organic  chemicals  are  based  on  the  total 
concentration  of  the  chemical  in  water. 
For  highly  hpophilic  chemicals, 
however,  a  substantial  percentage  of  the 
total  concentration  can  be  associated 
with  particulate  and  dissolved  organic 
matter  in  water  and  be  unavailable  for 
accumulation.  Thus,  the  bioavailability 
of  the  chemical  in  water  might  vary 
with  the  organic  carbon  content  of  the 
water.  Even  in  "clean"  laboratory  water, 
a  substantial  percentage  of  a  chemical 
with  a  Log  P  of  seven  can  be  associated 
with  organic  matter  in  the  water. 
Application  of  BAFs  to  a  site  might, 
therefore,  be  improved  by  adjusting  for 
the  difference  in  bioavailability  between 
the  site  water  and  the  water  on  which 
the  predicted  BAFs  were  based.  This 
might  best  be  done  by  deriving  BAFs  in 
terms  of  "freely  dissolved"  chemical, 
i.e..  that  which  is  dissolved  and  not 
associated  with  other  organic  matter. 
The  concentration  of  freely  dissolved 
chemicals  will  usually  have  to  be 
predicted,  but  it  might  be  measurable  in 
some  cases. 

EPA  invites  comment  on:  The  merit  of 
the  above  approaches  for  refining  the 
predicted  BAFs,  in  hght  of  the  fact  that 
standard  lipid  values,  FCMs  and 
measured  and  predicted  BAFs  do  not 
take  into  account  bioavailability  and 
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partitioning;  and  any  additional 
recommendations  for  dealing  with 
bioavailability  and  partitioning  of 
chemicals  of  concern. 

f.  Other  Uses  ofBAFs.  In  the  proposed 
Guidance,  BAFs  are  used  to  identify 
chemicals  of  greatest  concern  within  the 
Great  Lakes  basin.  Chemicals  identified 
as  Bioaccxunulative  Chemicals  of 
Concern  (BCCs)  are  those  for  which 
extra  controls  are  necessary  as  specified 
in  the  proposed  implementation 
procedures  and  under  the 
antidegradation  procedures  in  the 
proposed  Guidance.  See  discussion  of 
BCCs  in  section  II.G,  above. 

EPA  invites  comment  on:  Other 
approaches  which  might  be  used  to 
identify  pollutants  of  greatest  concern  to 
the  Great  Lakes  (e.g.,  chemical  release 
and  production  data  plus  chemical 
toxicity  and  persistence);  and  the  use  of 
BAFs  to  identify  these  pollutants  of 
greatest  concern. 

4.  SAB  Comments 

In  its  December  16, 1992  report, 
"Evaluation  of  the  Guidance  for  the 
Great  Lakes  Water  Quality  Initiative," 
EPA's  Science  Advisory  Board  (SAB) 
reviewed  the  Initiative's  draft  BAF 
methodology  prepared  in  December 
1991.  The  SAB  found  that  the  BAF 
procedure  is  more  advanced  and 
scientifically  credible  than  existing  BCF 
procedures,  and  that  the  use  of  the  BCF, 
FCM,  and  BAF  approach  appear  to  be 
fundamentally  soimd.  The  SAB  made  a 
number  of  comments,  suggestions,  and 
recommendations,  however,  concerning 
elements  of  the  draft  BAF  methodology. 
One  of  the  specific  recommendations  is 
discussed  above  (section  IV.B.3.a  of  this 
preamble).  Other  SAB  comments 
concerned  the  following  areas:  use  of 
the  Thomann  model  or  suggested 
alternatives,  metabolism, 
superhpophilic  chemicals,  the 
bioavailable  form  of  a  metal  (mercury 
and  selenium),  and  additional  equations 
relating  BCF  to  log  P.  ■ 

In  preparing  the  BAF  methodology 
and  tnis  section  of  the  preamble  for  the 
publication  of  the  proposed  Guidance, 
EPA  has  revised  the  methodology  and 
clarified  the  discussion  of  issues  since 
the  time  of  the  SAB's  review  to  address 
many  issues  including  those  raised  in 
the  SAB's  final  report.  In  those 
revisions,  EPA  added  additional 
information  and  discussion  of  several 
issues.  Many  of  the  re\isions  were  in 
response  to  informal  comments  from  the 
SAB,  the  draft  SAB  report,  and  the  final 
SAB  report.  Nevertheless,  EPA  invites 
comment  on  all  of  the  issues  raised  by 
the  SAB  concerning  the  BAF 
methodology,  including  comment  on 


specific  suggestions  for  improving  the 
methodology. 

5.  Relationship  of  the  Guidance  to 
Current  EPA  Guidance 

Section  118(c)(2)(A)  of  the  Clean 
Water  Act  requires  that  the  Great  Lakes 
Water  Quality  Initiative  (GLWQI) 
Guidance  be  no  less  restrictive  than  the 
Clean  Water  Act  and  National  water 
quality  criteria  and  guidance,  and 
conform  writh  the  objectives  and 
provisions  of  the  Great  Lakes  Water 
Quality  Agreement  (the  "Agreement"). 
TTie  GLWQI  Guidance  proposes  four 
essential  differences  from  existing  EPA 
guidance  in  the  bioaccumulation  area. 
First,  criteria  are  derived  using  field- 
measured  or  predicted  BAFs  rather  than 
BCFs,  as  in  existing  section  304(a) 
criteria  guidance.  This  change  will 
result  in  more  stringent  criteria  for  most, 
if  not  all,  chemicals  in  the  Great  Lakes, 
and  is  consistent  with  EPA's  existing  " 
guidance  ("Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control"  (EPA  505/2-90-001) 
and  draft  "Assessment  and  Control  of 
Bioconcentratable  Contaminants  in 
Surface  Waters"  (56  FR  13150)).  Second, 
the  hierarchy  of  preferred  methods  to 
obtain  a  BAF  reverses  the  recommended 
order  in  the  1991  draft  "Assessment  and 
Control  of  Bioconcentratable 
Contaminants  in  Surface  Waters".  EPA 
anticipates  making  a  similar  change  to 
its  final  "Assessment  and  Control  of 
Bioconcentratable  Contaminants  in 
Surface  Waters." 

Third,  the  "Guidelines  and 
Methodology  Used  in  the  Preparation  of 
Health  Effects  Assessment  Chapters  of 
the  Consent  Decree  Water  Criteria 
Documents"  (45  FR  79341,  November 
28,  1980),  the  1991  "Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control",  and  the  draft 
"Assessment  and  Control  of 
Bioconcentratable  Contaminants  in 
Surface  Waters"  used  three  percent 
Upid  for  human  health  BAFs  versus  the 
5.0  and  7.9  percent  used  for  human 
health  and  wildUfe  BAFs  in  the  GLWQI 
Guidance,  respectively.  This  change 
will  result  in  more  stringent  criteria  for 
organic  chemicals  in  the  Great  Lakes, 
and  is  justified  in  light  of  Great  Lakes- 
specific  data  on  fish  lipid  values. 

The  fourth  issue  relates  to  the  lipid/ 
BAF  relationship  for  superhpophilic 
chemicals.  The  abihty  to  predict 
bioaccumulation  is  poor  for  organic 
chemicals  whose  log  K<,w  is  greater  than 
6.5.  Such  chemicals  are  called 
superhpophilic  because  of  their  very 
strong  affinity  for  Upids.  Certain  factors, 
however,  have  been  shown  to  inhibit 
the  bioaccumulation  of  superhpophilic 
chemicals.  These  include  the  chemicals' 


very  low  solubility  in  water  and  the 
inhibition  of  molecular  transport  due  to 
the  large  size  of  the  molecules.  Because 
of  this,  use  of  a  FCM  to  derive  a  BAF 
may  result  in  an  overesUmation  of  the 
bioaccumulation  of  these 
superhpophilic  chemicals. 

Current  EPA  guidance  ("Technical 
Support  Document  for  Water  Quahty- 
based  Toxics  Control")  states  that  the 
FCM  for  superhpophilic  chemicals  can 
vary  between  0.1  and  100,  and  provides 
that  a  FCM  of  100  may  be  used  for  the 
top  predator  trophic  level  in  the  absence 
of  chemical-specific  information.  The 
proposed  Guidance  recommends  a  FCM 
of  1  in  the  absence  of  chemical  specific 
data.  (In  other  words,  the  BAF  equals 
the  BCF  imless  chemical  specific  data 
are  available.)  Current  EPA  guidance 
("Technical  Support  Document  for 
Water  Quality-based  Toxics  Control") 
recommends  a  range  of  values,  and  the 
proposed  Guidance,  with  additional 
data,  recommends  a  specific  default 
value  of  1. 

EPA  is  soUciting:  bioaccumulation 
data  on  any  superhpophilic  chemical 
listed  in  appendix  A  of  part  132  of  the 
GLWQI  Technical  Support  Document; 
suggested  techniques  for  deriving  a  BAF 
for  superhpophilic  chemicals,  in  the 
absence  of  chemical-specific  data;  and  a 
recommended  alternative  FCM  value  (in 
lieu  of  the  proposed  value  of  one)  for 
superlipophihc  chemicals  to  be  used  in 
the  absence  of  chemical-specific  data. 

6.  Adoption  of  Water  Quality  Standards 
Consistent  With  the  Proposed  Guidance 

The  Great  Lakes  Guidance  for 
deriving  BAFs  is  included  in  appendix 
B  of  part  132.  Examples  of  BAFs  derived 
using  this  methodology  are  also  set  forth 
in  appendix  B  of  part  132  of  the 
proposed  Guidance.  The  Great  Lakes 
Water  Quality  Initiative 
Bioaccumulation  Factor  Technical 
Support  Document,  which  discusses  the 
basis  for  the  proposed  methodology  and 
which  sets  forth  the  data  and 
considerations  upon  which  the 
individual  BAFs  are  based,  is  available 
in  the  administrative  record  for  this 
rulemaking.  Copies  are  also  available 
upon  written  request  to  the  person 
listed  in  section  Xm  of  this  preamble. 

Section  132.4  of  the  proposed 
Guidance  requires  that  States  and  Tribes 
adopt  requirements  into  their  water 
quality  standards  that  are  consistent 
with  the  BAF  methodology  in  appendix 
B  of  part  132.  The  State  or  Tribal 
regulations  need  not  duplicate  the 
methodology  in  the  proposed  Guidance 
verbatim,  but,  when  presented  with  a 
given  data  base,  the  methodology 
adopted  by  the  State  or  Tribe  will  be 
expected  to  demonstrate  to  EPA's 
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satisfaction  that  the  same  BAF  will  be 
produced  as  would  be  produced  using 
the  final  methodology  in  the  Great  Lakes 
Guidance.  To  the  extent  that  current 
State  or  Tribal  regulations  or  statutes 
ah-eady  contain  a  BAF  methodology 
which  is  at  least  as  stringent  as  the  final 
Guidance,  the  State  or  Tribe  need  not 
reproduce  that  guidance  separately  for 
the  Great  Lakes  basin. 

The  States  and  Tribes  may  adopt  a 
methodology  which  results  in  more 
stringent  (higher)  BAFs  than  those 
which  result  from  the  final  Great  Lakes 
Guidance;  however,  this  more  stringent 
methodology  shall  not  be  offset  by  less 
stringent,  or  compensating,  adjustments 
in  the  derivation  of  the  wildlife  or 
human  health  criteria,  or  in  the 
implementation  procedures  for  those 
criteria. 
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V.  Human  Health 


A.  Introduction 

The  proposed  Great  Lakes  Water 
Quality  Guidance  for  human  health  is 
described  below.  As  with  the  Guidance 
for  aquatic  life  discussed  earlier.  EPA  is 
proposing  a  two-tier  approach  for 
human  health.  Minimum  data 
requirements  for  Tier  I  criteria  and  Tier 
II  values  are  discussed  later  in  this 
section.  The  proposed  Great  Lakes 
Water  Quality  Guidance  is  compared 
below  with  existing  National  Guidance 
for  developing  human  health  criteria, 
and  the  differences  are  discussed. 

Sample  human  health  criteria  have 
been  calculated  using  the  proposed 
methodology  for  20  chemicals.  The  20 
chemicals  chosen  for  criteria 
development  were  selected  from  the 
Great  Lakes  Water  Quality  Initiative 
(GLWQI)  group  of  chemicals  of  concern 
listed  in  proposed  40  CFR  part  132. 
Table  6.  to  represent  a  broad  cross 
section  of  the  types  of  chemicals  found 
in  the  Great  Lakes  basin.  They  include: 
Halogenated  and  non-halogenated 
chemicals;  bioaccumulative  and 
nonbioaccumulative  chemicals;  and 
organic  and  inorganic  compounds.  The 
intent  of  the  chemical  selection  was  to 
test  the  proposed  methodology  against  a 
broad  range  of  chem.icals  and  to 
demonstrate  how  the  criteria 
development  process  will  be  carried 
out.  Chemical  selection  from  among  the 
chemicals  of  concern  was  not  made  on 
the  basis  of  health  risk  priorities,  but 
more  from  the  perspective  of 
demonstrating  the  proposed 
methodologies'  applicability  to  all  types 
of  chemicals. 

Once  the  proposed  methodologies 
have  been  finalized.  EPA  may  in  the 
future  propose  additional  Tier  I  criteria 
and  Tier  II  values  for  the  GLWQI 
chemicals  of  concern  or  for  other 
pollutants  of  concern  on  a  health 
priority  basis  (see  section  n.D.2  of  this 
preamble).  In  addition,  microbial  agents 


which  are  of  concern  in  the  Great  Lakes 
may  be  the  focus  of  futiu^  criteria 
development  as  well.  Developing 
criteria  for  microbial  agents  will  require 
the  development  of  a  new  methodology 
to  assess  microbial  risks.  (The 
methodologies  presented  in  today's 
proposal  are  designed  to  assess  risks 
from  chemical  contaminants; 
adjustments  in  methodology  will  be 
required  to  assess  the  risks  from 
microbial  pathogens.)  Pending  such 
future  EPA  action,  the  Great  Lakes 
States  and  Tribes  will  be  expected  to 
use  the  final  human  health  methodology 
to  derive  Tier  I  criteria  and  Tier  II 
values  as  described  in  section  II.D.2  of 
the  rJreamble. 

Although  EPA  requests  public 
comment  on  all  aspects  of  the  proposal, 
issues  are  raised  throughout  the 
following  discussion  for  which  EPA 
specifically  invites  comments.  The 
proposed  human  health  methodologies 
for  calculation  of  cancer  and"noncancer 
Tier  I  criteria  and  Tier  n  values  are 
included  in  appendix  C  to  part  132.  A 
Technical  Support  Documents  for 
Human  Health  ("Human  Health  TSD") 
which  further  discusses  the  basis  for 
today's  proposal,  and  Human  Health 
Criteria  Documents  which  provide  the 
data  and  considerations  upon  which  the 
20  proposed  sample  human  health 
criteria  calculations  are  based,  are 
available  in  the  administrative  record 
for  this  rulemaking.  Copies  of  these 
documents  are  also  available  upon 
written  request  to  the  addresses  listed  in 
section  XIII  of  this  preamble.  The 
Human  Health  TSD  contains 
discussions  and  rationales  for  the 
selection  of  different  exposure 
assumptions  and  risk  assessment 
approaches  incorporated  in  the 
proposed  human  health  methodologies. 

Finally.  EPA's  expectations  for 
determining  whether  a  State's  water 
quality  standards  are  consistent  with  the 
Guidance  are  set  forth  in  section  132.4 
and  corresponding  preamble 
discussions. 

B.  Criteria  Methodologies 

Existing  EPA  guidelines  for  the 
development  of  human  health  criteria 
were  established  in  1980.  These 
guidelines  can  be  found  at  45  PR  79347. 
dated  November  28. 1980  ("1980 
National  Guidelines").  The  objective  of 
the  1980  National  Guidelines  is: 

•  *  *  to  estimate  ambient  water 
concentrations  which  do  not  represent  a 
significant  risk  to  the  public.  45  FR  79347. 

This  objective  is  retained  in  today's 
proposed  Guidance.  The  Guidance  sets 
forth  criteria  and  methodologies  to 
derive  human  health  criteria  which  will 
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not  result  in  zero  risk,  but  will  provide 
a  level  of  protection  likely  to  be  without 
appreciable  risk.  At  some  level  of  upper 
bound  incremental  risk,  generally 
between  one  in  ten  thousand  (10  ~'*)  and 
one  in  one  million  (10"*),  the 
incremental  risk  of  developing  caxtcer 
may  be  deemed  sufficiently  small  not  to 
be  appreciable. 

1.  Endpoints  Addressed  by  the  Human 
Health  Methodologies 

The  1980  National  Guidelines 
recognize  the  need  for  ambient  water 
quality  criteria  based  on  three  types  of 
biological  effects  or  endpoints: 
Carcinogenicity,  toxicity  {i.e.,  all 
adverse  health  effects  other  than  cancer) 
and  organoleptic  effects  (taste  and  odor). 
The  proposed  Guidance  addresses  only 
tha  first  two  cf  these  types  of  effects. 
The  Committees  of  the  Initiative  felt  that 
organoleptic  effects,  while  significant 
bom  an  aesthetic  standpoint,  were  not 
a  significant  health  concern  and,  given 
competing  priorities,  did  not  warrant 
inclusion  in  the  proposed  Guidance  at 
this  time.  While  it  can  be  argued  that 
organoleptic  properties  indirectly  affect 
health,  (people  may  drink  less  water  or 
cat  less  fish  due  to  objectionable  taste 
and  odor),  they  have  not  been 
demonstrated  to  result  in  direct  human 
health  effects  such  as  cancer  or  other 
toxicity.  In  any  event,  the  current 
National  criteria  guidance  developed  for 
organoleptic  effects  will  continue  to  be 
available  for  use  by  Great  Lakes  States 
and  Tribes  in  developing  criteria,  as 
before. 

As  one  possible  alternative  to  today's 
proposal,  EPA  invites  comment  on 
whether  EPA  should  require  the  Great 
Lakes  States  and  Tribes  to  adopt  Tier  I 
criteria  identical  to  the  existing  National 
guidance  for  organoleptic  substances 
developed  under  section  304(al  of  the 
Clean  Water  Act.  There  are  13  chemicals 
and/ or  chemical  classes  for  which 
National  organoleptic-based  criteria 
exist  (45  FR  79355).  They  are: 
Acenaphthene  (20  f:g/L), 
monodilorobenzene  (20  ng/L). 
chlorophenols  (0.1  ^g/L), 
dichlorophenols  (.04-.5  pg/L), 
trichlorophenols  (1-2  ^g/L), 
tetrachlorophenols  (1  Hg/L),  methyl 
chlorophenols  (20-3000  ng-'L), 
pentachloropheno!  (30  Jig/L).  phenol 
(0.3  iig/L),  nitrobenzene  (30  tig/L). 
hexacilorocyclopeatadiene  (1  fig/L), 
copper  (1  mg/L)  and  zinc  (5  mg/L).  EPA 
also  requests  comments  on  whether 
these  numeric  organoleptic  criteria 
should  be  updated  if  incorporated  in  the 
final  Great  Lakes  Water  Qiuhty 
Guidance  to  reflect  new  data  or  a 
different  methodology.  Finally.  EPA 
request  comments  on  whether 


organoleptic  criteria  for  other  chemicals 
should  be  developed  and  on  the  priority 
EPA  should  assign  to  such  efforts  in 
comparison  to  derivation  of  Tier  I 
criteria  and  values  for  other  pollutants 
on  Table  6  of  40  CFR  part  132. 

The  1980  National  GuideUnes  define 
adverse  effects  as  "any  effects  which 
result  in  functional  impairment  and/or 
pathological  lesions  which  may  affect 
the  performance  of  the  whole  organism, 
or  which  reduce  an  organism's  ability  to 
respond  to  an  additional  challenge  (45 
FR  79353).  The  Great  Lakes  Guidance 
proposed  today  is  intended  to  similarly 
protect  humans  from  adverse  effects,  as 
defined  by  the  1980  National 
Guidelines,  and  has  attempted  to 
identify  all  possible  adverse  effects  by 
broadly  defining  adverse  effects  as 
acute,  subchronic  and  chronic  toxicity 
including  reproductive  and 
developmental  effects. 

2.  Mechanism  of  Action:  Cancer  and 
Noncancer 

a.  Cancer.-Under  the  1980  National 
Guidelines,  carcinogenicity  is  regarded 
as  a  non-thceshold  phenomenon.  Under 
that  assumption,  "no  effect"  levels  for 
carcinogens  (other  than  zero)  cannot  be 
established,  because  even  extremely 
small  doses  are  assumed  to  potentially 
ehcit  a  finite  increase  in  the  incidence 
of  cancer.  EPA  calculates  numeric 
criteria  corresponding  to  various  upper 
bound  incremental  risks  of  developing 
cancer  (e.g.,  concentration  X  is 
associated  with  an  estimated  upper- 
bound  increased  risk  of  developing 
cancer  over  a  lifetime  of  exposure  of  1 
cancer  per  100,000  individuals 
exposed).  Typically,  upper  bound 
incremental  risks  of  developing  cancer 
between  one  in  ten  thousand  (10~*)  and 
one  in  one  milUon  (10"*)  are  deemed 
sufficiently  small  to  not  be  appreciable. 
This  is  supported  by  the  discussion  of 
everyday  risks  presented  in  Table  I  of 
the  Human  Health  TSD.  Recognizing  the 
primary  role  accorded  to  States  under 
the  Clean  Water  Act  to  develop 
protective  water  quality  standards.  EPA 
has  historically  given  States 
considerable  latitude  to  determine  the 
precise  level  of  incremental  cancer  risk 
that  they  consider  to  represent  no 
appreciable  risk. 

Research  conducted  by  a  variety  of 
individuals  in  the  mid-1980s  (see 
Human  Health  TSD— Section  ID  B— for 
a  detailed  discussion  of  the  mechanisms 
of  carcinogenicity)  suggests  that  the 
process  by  which  a  chemical  causes 
cancer  is  based  upon  at  least  two  stages: 
Initiation  and  promotion.  According  to 
this  research,  individual  chemicals  may 
be  initiators,  promoters,  or  both. 
Chemicals  which  display  both 


characteristics  are  termed  "complete 
carcinogens."  Those  chemicals  that  are 
capable  of  triggering  the  carcinogenic 
process  by  a  variety  of  genotoxic 
mechanisms  are  termed  "initiators." 
These  chemicals  are  capable  of  directly 
altering  DNA  in  an  irreversible  manner. 

Other  chemicals  may  not  act  on  DNA, 
but  nevertheless  alter  the  expression  of 
the  initial  genome  and/or  enhance 
tumor  development  by  nongenetic 
mechanisms.  These  chemicals  are 
termed  "promoters."  Their  effects  may 
be  reversible  and  dose-dependent  and 
may  require  prolonged  or  repeated 
exposure.  This  type  of  cause  and  effect 
relationship  indicates  that  a  threshold 
dose  may  exist  below  which  the 
expression  (promotion)  of  an  initiated 
gene  may  not  occur  (i.e.,  develop  a 
tumor). 

Currently,  data  are  not  available  to 
determine  the  exact  mechanism  by 
which  most  chemicals  cause  cancer.  As 
a  result,  significant  controversy  exists 
regarding  the  existence  of  "safe" 
threshold  doses  for  carcinogens.  Today's 
proposed  Guidance  would  require  that  a 
non-threshold  mechanism  should  be 
assumed  for  carcinogens  unless  data 
exist  that  demonstrate  a  threshold 
mechanism.  This  is  generally  a 
conservative  assumption  whidi  results 
in  more  stringent  criteria,  and  thus 
offers  greater  protection.  However, 
recognizing  the  recent  advances  in  the 
understanding  of  chemical 
carcinogenesis,  the  proposed  Guidance 
departs  from  the  1980  National 
Guidelines,  but  follows  the  1986  EPA 
Guidelines  for  Carcinogen  Risk 
Assessment  (51  FR  33992  (September 
24,  1986)),  by  allowing  for  use  of  a 
threshold  assumption  in  deriving 
criteria  when  data  sufficiently  support 
that  assumption  for  a  particular 
carcinogen.  A  sufficient  demonstration 
of  a  threshold  is  made  on  a  case-by-case 
basis,  weighing  all  the  studies  for  a 
particular  chemical  to  determine 
whether  a  true  threshold  effect  is 
occurring  across  all  sensitive  test 
species.  It  is  recommended  that  States 
and  Tribes  confer  closely  with  EPA 
prior  to  submitting  for  EPA  approval/ 
disapproval  any  criterion  for  a 
carcinogen  that  is  based  on  the 
assumption  that  a  "safe"  threshold  dose 
exists  for  the  chemical. 

b.  Noncancer.  Noncancer  endpoints  of 
toxicity  are  assumed  to  exhibit  a 
threshold.  This  means  there  is  a  dose 
below  which  no  adverse  effects  should 
be  observed,  or  if  an  adverse  effect  is 
observed,  the  risk  of  deleterious  effect 
over  the  span  of  a  Ufetime  is  not 
appreciable.  See,  e.g.,  1980  National 
Guidelines.  However,  there  are  some 
exceptions  to  this  principle:  For  some 
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non-carcinogenic  effects,  no  identifiable 
threshold  has  been  demonstrated. 
Chemicals  which  may  exert  non- 
threshold  non-cancer  effects  include 
genotoxic  teratogens  and  germline 
mutagens.  EPA  has  recognized  this 
potential  in  its  "Proposed  Amendments 
.  to  Agency  Guidelines  for  Health 
Assessment  of  Suspect  Developmental 
Toxicants"  (Proposed  Amendments  to 
Agency  Guidelines  for  Health 
Assessments  of  Suspect  Developmental 
Toxicants.  56  FR  63798.  (December  5, 
1991))  and  in  the  Guidelines  for 
Mutagenicity  Risk  Assessment 
(Guidelines  for  Mutagenicity 
Assessments,  51  FR  34007,  (September 
24,  1986)).  Today's  proposed  Guidance 
would  require  that  a  threshold 
mechanism  of  action  be  assumed  in 
deriving  criteria  for  protection  against 
noncancer  (affects,  unless  it  is 
demonstrated  on  a  case-by-case  basis 
that  there  is  no  threshold  with  respect 
to  a  given  chemical's  toxicity  effect(s). 
Therefore,  while  today's  proposed 
Guidance  goes  beyond  the  1980 
National  Guidelines  by  acknowledging 
that  noncancer  effects  may  not 
demonstrate  a  tlireshold,  it  is  consistent 
with  the  latest  revision  of  the  guidehnes 
for  developmental  and  mutagenic  risk 
assessments. 

In  the  raiia  instance  that  this  type  of 
chemical  is  encountered,  it  is 
recommended  that  States  and  Tribes 
confer  closely  with  EPA  prior  to 
establishing  a  noncancer  criterion  on 
the  basis  of  a  non-threshold  effect. 

3.  Choice  of  Risk  Level 

Human  health  water  quality  criteria 
for  cancer-causing  substances  are 
typically  expressed  in  concentrations 
associated  with  a  plausible  upper  bound 
level  of  increased  risk  of  developing 
cancer.  EPA  derives  criteria  using  a 
cancer  potency  factor  which  is  an  upper 
95th  percentile  confidence  limit  of  the 
probability  of  response  based  on  human 
or  experimental  animal  data.  This 
plausible  upper  bound  estimate  means 
EPA  is  reasonably  confident  that  the 
"true  risk"  will  not  exceed  the  risk 
estimate  derived  by  this  model,  may  be 
less  than  predicted,  and  could  be  as  low 
as  zero. 

In  practice,  the  plausible  upper  bound 
cancer  risk  generally  accepted  by  States. 
Tribes  and  EPA  for  exposure  to 
individual  chemicals  present  in  surface 
waters  typically  ranges  between  one  in 
ten  thousand  (10 ~«)  and  one  in  a 
million  (10 ~»).  Under  the  Guidance 
proposed  today,  the  criteria  derived 
correspond  to  a  plausible  upper  bound 
increased  risk  of  developing  cancer  of  1 
in  100,000  (10 -5)  over  a  hfetime  of 
exposure.  The  choice  of  risk  level  was 


based  on  the  best  professional  judgment 
of  the  Technical  Work  Group  and  is 
within  a  range  that  EPA  has  historically 
used  in  EPA  actions,  and  approved  for 
State  and  Tribal  actions.  The  majority  of 
the  Great  Lakes  States  traditionally  have 
used  a  10   *  risk  level  in  setting  their 
water  quality  criteria. 

EPA  invites  comment  on  this  choice 
of  risk  level,  and  on  alternate  risk  levels, 
such  as  10-«  and  10"*  which  could  be 
adopted  in  the  final  Great  Lakes  human 
health  criteria  methodology.  Decreasing 
the  risk  level  by  a  factor  of  10  (i.e.,  from 
10~'  to  10"*)  results  in  a  corresponding 
10-fold  decrease  in  numeric  criteria  and 
values  (e.g..  from  10  Hg/Lto  1  pig/L), 
while  increasing  the  risk  level  by  a 
factorof  10(i.e.,  fromlO"'to  lO"'*) 
results  in  a  corresponding  10-fold 
increase  in  criteria  and  values. 
Consistent  with  the  1980  National 
Guidelines,  under  today's  proposal, 
criteria  for  protection  against  non- 
cancer effects  are  derived  so  as  to 
prevent  hypothetically  exposed 
individuals  (i.e.,  those  consuming 
pollutant-bearing  fish  and  drinking 
water  at  the  rate  assumed  in  the  criteria- 
derivation  formulas  explained  below) 
from  receiving  a  dose  of  the  chemical 
above  that  which  is  calculated  to 
correspond  to  no  appreciable  risk  of 
adverse  effect,  based  on  a  threshold 
model  of  chemical  activity. 

4.  Acceptable  Dose 

Today's  proposal  and  the  1980 
National  Guidelines  are  based  on  the 
principle  that  the  potential  for  a 
chemical  to  cause  an  adverse  effect  (e.g., 
carcinogenicity,  toxicity)  depends  on: 
Dose;  the  amount  of  the  chemical 
needed  to  induce  the  adverse  effect;  and 
duration  of  exposure.  Under  today's 
proposed  Guidance,  the  dose  associated 
with  a  one  in  one  hundred  thousand 
plausible  upper  bound  risk  of 
developing  cancer  from  lifetime 
exposure  to  a  carcinogen  is  called  the 
Risk  Associated  Dose  (RAD).  The  dose 
of  a  noncarcinogen  expected  to  result  in 
no  appreciable  risk  of  adverse  health 
effects  upon  lifetime  exposure  is 
referred  to  as  the  Acceptable  Daily 
Exposure  (ADE). 

a.  RAD.  Determining  a  Risk 
Associated  Dose  (RAD)  under  today's 
proposed  Guidance  will  typically 
involve  the  following  steps:  Establishing 
through  review  of  scientific  studies  on 
humans  and/or  animals  that  enough 
evidence  exists  regarding  the  potential 
of  the  chemical  to  cause  cancer  to 
warrant  treating  it  as  a  known,  probable 
or  possible  himian  carcinogen  for 
purposes  of  criteria  derivation;  using 
available  data  (typically  from  animal 
studies)  to  estabUsh  a  relationship 


between  the  dose  of  the  chemical 
administered  and  carcinogenic 
response;  translating  a  dose/response 
relationship  based  on  animal  data  into 
an  assessment  of  risk  to  humans;  and 
calculating  the  specific  dose  to  humans 
that  will  correspond  to  the  particular 
risk  level  of  interest  (in  this  case,  the 
10  ~'  risk  level).  It  is  important  to  note 
that  many  of  these  steps  may  have 
already  been  conducted  by  EPA  for  a 
particular  chemical  and  the  results 
made  available  to  the  public  through 
EPA's  Integrated  Risk  Information 
System  (IRIS).  It  is  recommended  that 
IRIS  be  consulted  when  developina  a 
RAD.  ^    ° 

The  first  step  in  developing  a  RAD 
involves  determining  whether  scientific 
evidence  supports  treating  the  chemical 
as  a  human  carcinogen  for  purposes  of 
criteria  derivation.  The  considerations 
to  weigh  in  making  this  determination 
are  described  in  section  II. A  of  the 
proposed  methodology  and  the  Human 
Health  TSD  and  can  also  be  found  in  the 
1986  EPA  Guidelines  for  Carcinogen 
Risk  Assessment  (51  FR  33992). 

The  second  step  in  deriving  a  RAD 
involves  using  scientific  studies  that 
correlate  varying  doses  of  a  chemical 
with  carcinogenic  response  ("dose 
response  studies")  to  establish  a  dose 
response  relationship  for  the  organism 
exposed  in  the  study  that  will  allow 
estimation  of  carcinogenic  response  at 
doses  other  than  those  actually 
administered  in  the  study.  Typically, 
insufficient  data  are  available  from 
epidemiological  studies  to  form  the 
basis  for  derivation  of  a  dose  response 
relationship  suitable  for  criteria 
development.  Where  such 
epidemiologic  data  are  available, 
however,  today's  proposed  Guidance 
specify  that  they  should  be  used  to 
calculate  a  criterion.  In  the  usual 
situation  where  epidemiological  studies 
are  insufficient  for  this  purpose,  the 
Guidance  provides  for  the  use  of  animal 
data.  When  animal  studies  are  used  to 
estimate  effects  on  humans,  data  from 
species  most  biologically  relevant  to 
humans  are  generally  preferred  (i.e.,  a 
species  in  which  pharmacokinetics  and/ 
or  toxic  mechanisms  of  action  appear 
closely  related  to  humans.  For  example, 
it  is  generally  accepted  that  results  from 
rodents  are  more  likely  to  be  relevant 
than  results  from  birds).  In  the  absence 
of  data  to  distinguish  the  most  relevant 
species,  data  from  the  most  sensitive 
animal  species  tested,  i.e.,  the  species 
exhibiting  a  carcinogenic  response  at 
the  lowest  administered  oose  (given  a 
relevant  route  of  exposure),  should  be 
used. 

Typically,  dose  response  tests  are 
conducted  at  relatively  high  doses  of  the 
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chemical  of  concern.  The  purpose  of 
such  an  assay  design  is  to  ensure  that  an 
effect  will  be  seen,  if  one  is  to  occur, 
during  the  timeframe  of  the  study.  As  a 
practical  matter,  it  is  generally  not 
feasible  to  conduct  a  valid  laboratory 
test  to  measure  the  dose  that  will 
actually  yield  only  one  cancer  among  a 
hundred  thousand  test  organisms,  even 
though  it  is  that  level  of  response  that 
would  be  most  relevant  for  purposes  of 
deriving  criteria  pursuant  to  today's 
proposed  Guidance.  Accordingly,  the 
information  available  on  cancer 
response  in  test  organisms  exposed  to 
high  doses  of  a  chemical  is  used  to 
estimate  the  level  of  cancer  response 
that  would  likely  occur  if  doses  were 
substantially  reduced.  Various  models 
have  been  developed  to  perform  this 
extrapolation,  based  in  part  on  various 
theories  of  how  chemicals  operate  to 
produce  cancer.  Consistent  with  EPA's 
general  assumption,  discussed  above, 
that  carcinogens  act  in  a  non-tlireshold 
manner,  EPA  is  proposing  that  a 
Linearized  Multistage  Model  ("LMS") 
be  used  to  extrapolate  from  aciual 
animal  bioassay  data  to  the  dose/ 
response  relationship  expected  at  low 
doses,  unless  it  can  be  established  on  a 
case-by-case  basis  that  another  model  is 
more  appropriate.  EPA  uses  Global  '86 
to  determine  cancer  potencies.  Global 
'86  is  a  revised  LMS  derived  by  Howe, 
Crump,  and  Van  Landingham  (1986). 
(Howe,  R.,  K.  Crump.  ar;d  C.  Van 
Landingham,  Computer  Program  to 
Extrapolate  Quantitative  Animal 
Toxicity  Data  to  Low  Doses.  Prepared 
for  EPA  under  subcontract  #2-25lU- 
2745  to  Research  Triangle  Institute.)  Use 
of  the  LMS  for  this  purpose  is  consistent 
with  ths  1980  National  Guidelines.  A 
I.MS  yields  a  very  protective  estimate  of 
potential  cancer  response  at  low  doses 
because  it  is  based  on  a  non-threshold 
assumption  of  carcinogenicity.  EPA 
estiiiiates  risks  using  the  95  percent 
upper  confidence  limit  en  the  risk 
associated  with  the  low  eWrapolated 
doses,  thereby  deriving  a  "plausible 
upper-bound"  estimate  of  risk 
a.ssociated  with  any  dose.  The  model 
assumes  a  linear  relationship  between 
dose  and  effect,  allowing  derivation  of 
a  "slope  factor"  or  "potency  factor" 
representing  the  incremental  risk 
associated  with  every  additional  unit  of 
dose  expressed  in  milligrams  of  the 
chemical  per  kilogram  of  body  weight 
per  day. 

EPA  believes  the  scientific  basis 
supporting  the  LMS  is  better  than  for 
other  current  mathematical 
extrapolation  models,  and  for  this 
reason  it  has  been  adopted  as  the 
primary'  basis  for  risk  extrapolation  to 


low  levels  of  the  dose  response 
relationship.  As  the  1986  EPA 
Guidelines  for  Carcinogenic  Risk 
Assessment  state: 

When  data  and  iQfonnation  are  limited, 
and  when  much  uncertainty  exists  regarding 
the  mechanism  of  carcinogenic  action, 
models  or  procedures  which  incorporate  low 
dose  linearity  are  preferred  when  compatible 
with  the  limited  information.  At  present, 
mechanisms  of  the  carcinogenesis  process  are 
largely  unknown  and  data  are  generally 
limited.  If  a  carcinogenic  agent  acts  by 
accelerating  the  same  carcinogenic  process 
that  leads  to  the  background  occurrence  of 
cancer,  the  added  effect  of  the  carcinogen  at 
low  doses  is  expected  to  be  virtually  linear 
(Crump  et  al..  1976).  In  the  absence  of 
adequate  information  to  the  contrary,  the 
1986  Guidelines  for  Carcinogenic  Risk 
provide  that  linearized  multistage  procedure 
will  be  employed. 

Under  today's  proposed  Guidance, 
other  models,  such  as  the  "time-to- 
tumor"  model  or  ones  based  on 
modifications  of  the  LMS  model,  may  be 
used  on  a  case-by-case  basis  if  the  data 
are  more  appropriately  considered  by 
that  model.  For  example,  in  some 
studies  there  are  low  survival  rates  of 
tested  animals  due  to  disease  or 
laboratory-related  stress.  Modifications 
to  the  LMS  model  can  account  for  poor 
survivability  and  still  allow  for  a 
calculation  of  cancer  potency  factor 
based  on  tumor  occurrence  in  the 
surviving  test  animals  and  the  predicted 
cancer  rate  of  the  population  that  did 
not  survive. 

One  of  the  difficulties  sometimes 
encountered  in  this  aspect  of  criteria 
development  is  that  the  animal  study 
being  used  to  derive  a  dose/response 
relationship  was  not  of  sufficient 
duration  (due  to  premature  death  of  test 
organisms)  to  measure  cancer 
development  over  the  natural  lifespan  of 
the  species.  In  this  circumstance,  the 
proposed  Guidance  requires  that  the 
potency  factor  be  adjusted  to  account  for 
potentially  unobseu'ed  tumors  due  to 
the  short  study  duration.  As  explained 
m.ore  fully  in  the  1980  National 
Guidelines  (45  FR  79352)  and  the 
Human  Health  TSD  (section  III-B).  the 
rationale  for  this  requirement  is  that  the 
rate  of  the  tumor  incidence  increases 
with  age.  given  constant  exposure.  A 
short-term  study  is  thus  likely  to 
underestimate  carcinogenic  potential. 
EPA  has  developed  a  factor  (L/Le)  ^, 
where  L  is  the  natural  lifespan  of  the 
test  species  and  Le  is  the  duration  of  the 
study,  which  will  adjust  for  less  than 
lifetime  duration  studies.  Use  of  this 
specific  factor  is  required  for  use  with 
today's  proposed  methodology.  The 
slope  factor  adjustment  will  be 
conducted  for  mice  and  rat  data  if  the 
study  duration  (Le)  is  less  than  78 


weeks  for  mice  or  90  weeks  for  rats,  by 
multiplying  the  slope  factor  by  the 
factor  (L/Le) '.  EPA  requests  comment 
on  whether  the  use  of  this  adjustment 
factor  for  studies  with  less  than  lifetime 
duration  is  appropriate. 

The  third  step  m  deriving  a  RAD  is  to 
translate  the  dose/response  relationship 
derived  for  a  test  organism  into  an 
estimated  dose  response  relationship  for 
humans.  In  today's  proposed  Guidance, 
as  in  the  1980  National  Guidelines,  it  is 
assumed  that  a  dose  expressed  as 
milligrams  per  unit  of  body  surface  area 
per  day  will  yield  equivalent  cancer 
responses  in  test  animals  and  humans. 
Thus  a  "surface  area  species  scaling 
factor"  is  proposed  for  use  in  deriving 
a  dose  response  relationship  for  humans 
that  is  based  on  animal  data.  EPA  uses 
the  surface  area  scaling  factor  based  on 
evidence  that  among  different 
mammalian  species  many  physiological 
rates,  especially  ventilation,  basal 
metabolic,  and  clearance  rates  tend  to 
scale  in  proportion  to  surface  area.  It  has 
also  been  found  to  hold  for  the  acute 
therapeutic  effects  of  anticancer  agents. 

Where  experimental  doses  are 
described  in  terms  of  dose  per  surface 
area,  the  surface  area  scaling  factor  is 
easily  determined  by  comparing  the 
surface  area  of  the  test  organisms  with 
that  of  the  average  human.  However, 
scientists  typically  express  doses 
applied  in  laboratory  tests  in  terms  of 
milligrams  of  chemical  per  unit  of  body 
weight  of  the  test  organism  per  day. 
Since,  to  a  close  approximation,  the 
surface  area  is  proportional  to  the  two- 
thirds  power  of  the  body  weight  (as 
would  be  the  case  for  a  perfect  sphere), 
exposures  in  milligram.s  per  kilogram  of 
body  weight  per  day  raised  to  the  % 
power  would  also  be  considered  as 
yielding  equivalent  cancer  responses  in 
test  animals  and  humans  under  today's 
proposal.  This  approach  is  consistent 
with  the  1980  National  Guidelines. 
Certain  researchers,  including  Travis 
and  White  (1988)  (see  the  Human 
Health  TSD),  have  determined  that  a 
three-fourths  exponent  may  be  more 
appropriate,  based  on  a  reassessment  of 
historical  data  on  anticancer  drugs.  EPA 
specifically  requests  comment  on  the 
proposed  use  of  a  two-thirds  exponent, 
and  the  possible  use  of  a  three-fourths 
exponent,  for  performing  the  above- 
described  calculations. 

Not  all  Federal  agencies  use  a  surface 
area  species  scaling  factor  to  translate  a 
dose/response  estimate  for  test 
organisms  into  an  assessment  of  risk  to 
humans.  The  U.S.  Food  and  Drug 
Administration  (FDA),  for  example,  has 
traditionally  assimied  that  equivalent 
doses  expressed  as  milligrams  per  unit 
of  body  weight  will  yield  equivalent 
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cancer  responses  (a  "body  weight 
species  scaling  factor").  Scientists  differ 
on  whether  a  body  weight  or  surface 
area  species  scahng  factor  is  most 
appropriate.  Some  scientists  believe  a 
surface  area  scaling  factor  fits  the  data 
best  for  drugs  and  chemicals  in  which 
metabolic  effects  are  key  to  the 
mechanism  of  action,  such  as  anticancer 
drugs.  Other  studies  support  views  that 
body  weight  scaling  may  be  more 
appropriate  for  other  types  of  chemicals. 
As  a  practical  matter,  the  surface  area 
scaling  factor  will  generally  result  in  a 
more  stringent  potency  factor  than  the 
body  weight  scaling  factor. 

An  inter-agency  work  group  (Inter- 
Agency  Pharmacokinetics  Group) 
comprised  of  EPA.  FDA,  and  the 
Consumer  Product  Safety  Commission 
(CPSC)  has  been  working  on  the  issue  of 
appropriate,  consistent  scaling  factors 
for  use  by  all  of  the  agencies  in 
developing  risk  assessments  (57  FR 
24152  (June  5, 1992)).  If  the  work  group 
completes  its  work  prior  to  publication 
of  the  final  Great  Lakes  Guidance,  and 
if  it  determines  that  a  species  scaling 
factor  other  than  the  surface  area  or 
body  weight  scaling  factors  discussed 
above  should  be  used,  EPA  will  reopen 
the  pubKc  comment  period  to  allow 
comment  on  possible  use  of  the  work 
group's  proposal  in  the  final  Great  Lakes 
Guidance.  ^  any  event,  however.  EPA 
seeks  comment  on  whether  use  of  a 
body  weight,  surface  area,  or  some  other 
scaling  fiactor  should  be  used  in  the  final 
Great  Lakes  Guidance. 

After  the  above  steps  have  been  used 
to  calculate  a  cancer  potency  factor  for 
humans,  the  final  step  in  calculating  a 
RAD  is  to  use  the  cancer  potency  factor 
to  calculate  a  dose  in  milligrams  per 
kilograms  per  day  that  corresponds  to  a 
plausible  upper-bound  incremental 
cancer  risk  of  one  in  one  hundred 
thousand.  This  is  the  risk  associated 
dose  or  RAD. 

b.  ADE.  For  non-carcinogens,  today's 
proposed  Guidance  establishes  a  data 
hierarchy  for  calculating  the  Acceptable 
Daily  Exposure  (ADE).  This  process  is 
the  same  one  used  by  EPA's  reference 
dose  (RfD)  development  process  but 
differs  in  the  amoimt  of  data  required  to 
develop  a  aomber.  In  some  cases,  an 
ADE  maybe  identical  to  an  EPA  RfD  if 
the  same  data  and  judgments  are  used. 
However,  these  values  may  differ  for 
reasons  explained  later  in  this  section, 
and  so  to  distingmsb  the  two  twms  from 
each  other,  a  different  term  (ADE), 
defined  slightly  differently,  is  being 
used  in  tha  proposed  Great  Lakes 
Guidance.  EPA  defines  an  RfD  as  "an 
estimate  (with  uncertainty  spanning 
perhaps  an  order  of  magnitude)  of  a 
daily  exposure  to  the  human  population 


(including  sensitive  subgroups)  that  is 
likely  to  be  without  appreciable  risk  of 
deleterious  exacts  during  a  lifetime." 
U.S.  EPA  1992,  "Reference  Dose: 
Description  and  Use  in  Health  Risk 
Assessments."  IRIS.  Online:  Intra 
Agency  Reference  Dose  Work  Group. 
Office  of  Health  and  Environmental 
Assessment,  ECAO.  Cincinnati,  Ohio. 
This  definition  was  used  as  the  basis  for 
defining  an  ADE.  In  today's  proposal, 
ADE  has  similarly  been  defined  as  an 
estimate  of  the  maximum  daily  dose  of 
a  substance  which  is  not  expected  to 
result  in  adverse  effects  to  the  general 
human  population,  including  sensitive 
subgroups. 

Calculating  an  ADE  for  a  chemical 
involves  the  following  steps: 
Determining  whether  there  is  evidence 
from  epidemiologic  or  animal  studies 
that  exposure  to  a  chemical  may  result 
in  adverse  noncancer  health  effects; 
using  available  data  to  determine  a 
threshold  dose  value  that  is  likely  to  be 
without  appreciable  risk  of  adverse 
effect;  and  reducing  this  threshold  dose 
value  to  account  for  uncertainties 
inherent  in  the  risk  assessment  to  yield 
an  acceptable  daily  exposure  for 
humans.  Many  noncancer  effects  are 
clearly  deleterious  to  human  health,  and 
therefore  clearly  warrant  derivation  of 
water  quality  criteria  to  protect  exposed 
populations  from  them.  Such  effects 
include  reproductive  impairment, 
developmental  toxicity,  impaired  organ 
function,  reduced  body  and  organ 
weights,  immunotoxicity,  etc.  For  a 
detailed  discussion  of  what  constitutes 
an  adverse  effect,  refer  to  U.S.  EPA 
1992,  "Reference  Dose:  Description  and 
Use  in  Health  Risk  Assessments."  IRIS. 
Online:  Intra  Agency  Reference  Dose 
Work  Group.  Office  of  Health  and 
Environmental  Assessment,  ECAO. 
Cincinnati,  Ohio.  There  are  some 
instances,  however,  where  changes  at 
the  cellular  or  subcellular  level  may  be 
observed  in  test  organisms,  but  it  is 
unclear  whether  these  changes  are 
harmful.  (For  example,  minor  increases 
in  enzyme  activity,  may  or  may  not  be 
precursors  to  or  indicators  of  actual 
organ  damage.  These  types  of  effects 
need  to  be  further  validated  by 
histopathological  analysis  to  determine 
if  actual  organ  damage  has  occurred.) 
Today's  proposal  provides  for 
noncancer  criteria  that  are  protective 
from  adverse  acute,  subchronic  and 
chronic  effects  including  reproductive 
and  developmental  effects  (see 
appendix  C  to  pert  132,  section  LB). 
EPA  believes  that  the  proposed  text  v«n 
allow  States  and  Tribes  to  consider  on 
a  case-by-case  basis  whether  effects 
other  than  those  cited  in  the  appendix 


C  to  part  132,  section  LB,  i.e., 
reproductive  and  developmental 
toxicity,  including  observed  biological 
changes  not  demonstrably  hnked  to 
adverse  effects,  should  be  considered 
"adverse"  for  purposes  of  criteria 
development.  EPA  solicits  comment  on 
whether  it  should  specify  in  the 
methodology  a  longer  list  of  deleterious 
effects  that  noncancer  criteria  shouFd 
protect  against,  and  whetbw  the 
methodology  should  specifically 
address  criteria  development  based  on 
observed  biological  changes  not 
demonstrably  linked  to  an  adverse 
effect. 

Once  it  is  determined  that  exposure  to 
a  chemical  may  result  in  an  adverse 
effect  in  humans,  available  data  are  used 
to  establish  a  dose/resf)onse 
relationship.  Use  of  well-conducted 
human  studies  (studies  which  are  well 
designed,  peer-reviewed  and  which 
provide  a  basis  for  causal  infwence)  are 
favored  over  use  of  animal  studies  for 
this  purpose.  When  animal  studies  are 
used  to  estimate  effects  on  humans,  data 
from  species  most  biologically  relevant 
to  humans  are  generally  prefwred  (i.e.. 
a  species  in  which  pharmacokinetics 
and/or  toxic  mechanisms  of  action 
appear  closely  related  to  humans).  If  it 
is  not  possible  to  distinguish  the  animal 
species  that  is  most  biologically  relevant 
to  humans,  then  data  from  the  most 
sensitive  animal  species  are  generally  to 
be  used.  (The  Human  Health  TSD, 
section  II,  provides  recommendations 
on  relevant  test  species  for  different  test 
endpoints  such  as  cancer,  noncancer 
effects,  reproductive  effects,  etc.)  EPA 
requests  comments  on  the  described 
approach  and,  particularly,  on  whether 
the  most  sensitive  animal  species 
should  be  used  as  a  default  when  the 
most  biologically  relevant  species  is  not 
identified  or  whether  another  approach 
should  be  used. 

From  these  £mimal  data,  the 
experimental  exposure  level 
representing  the  highest  dose  at  which 
there  were  no  observed  adverse  effects 
(the  NOAEL)  is  used  for  calculating  the 
ADE.  If  a  NOAEL  has  not  bera 
experimentally  determined,  the  dose 
associated  with  a  lowest  observed 
adverse  effect  (LOAEL)  involving 
relatively  mild  and  reversible  effects  (as 
compared  to  effects  at  higher  doses)  may 
be  used  in  the  case  of  chronic  studies 
(one  year  or  longer  in  rodents,  and  50 
pOTcent  or  more  of  the  lifespan  in  other 
appropriate  test  species)  for  ADE 
derivation.  This  does  not  preclude  the 
use  of  a  LOAEL  from  a  study  with  only 
one  or  two  doses  if  the  effects  appear 
minimal  when  compared  to  effect  levels 
observed  at  higher  doses  in  other 
studies.  For  example,  there  are  many 
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studies  for  which  only  one  dose  has 
been  tested  with  resulting  minimal, 
reversible  effects  such  as  minimal 
enzyme  changes  or  body  weight 
decreases.  These  minimal  changes  or 
effects,  on  their  own,  may  not  be 
thought  of  as  adverse  but  may  be 
indicators  or  precursors  to  more  severe 
effects  which  result  from  extended 
exposure  and/or  higher  doses.  In  those 
cases,  while  it  can  be  argued  that  such 
an  effect  may  be  a  LOAEL,  it  may  also 
be  very  close  to  the  NOAEL. 

Having  estabhshed  a  NOAEL  or 
LOAEL  in  either  an  animal  or 
epidemiologic  study,  the  final  step  in 
deriving  the  ADE  is  to  reduce  the 
NOAEL  or  LOAEL  to  account  for 
uncertainties  in  predicting  acceptable 
exposure  levels  for  the  general  human 
population.  The  use  of  "uncertainty 
factors"  for  this  purpose  is  common 
practice  by  EPA  in  deriving  noncancer 
criteria.  The  size  of  the  imcertainty 
factor  varies  depending  on  the  data 
available  for  ADE  calculation,  including 
whether  the  data  are  &om  a  study  on 
humans  or  test  animals,  and  on  whether 
the  study  demonstrates  a  NOAEL  or  a 
LOAEL.  The  1980  National  Guidelines 
establish  three  general  provisions  for 
deriving  uncertainty  factors: 

i.  Valid  experimental  results  from 
studies  on  prolonged  ingestion  by 
humans,  with  no  indication  of 
carcinogenicity.  Uncertainty  factor=10. 

ii.  Valid  results  of  experimental 
studies  of  human  ingestion  are  not 
available.  Valid  experimental  results  of 
long-term  feeding  studies  on  animals,  or 
valid  animal  studies  on  one  or  more 
species.  No  indication  of 
carcinogenicity.  Uncertainty  factor=100. 

iii.  No  long-term  or  acute  human  data. 
Scanty  results  on  experimental  animals 
with  no  indication  of  carcinogenicity. 
Uncertainty  factor=1000. 

Since  the  1980  National  Guidelines 
were  published,  additional  research  and 
continuing  EPA  deliberations  have 
occxirred  regarding  use  of  uncertainty 
factors  (see,  e.g.,  U.S.  EPA,  1992,  IRIS; 
Dourson  and  Stara,  1983;  Regulatory 
History  and  Experiment  Support  of 
Uncertainty  (Safety)  Factors,  Regulatory 
Toxicology  and  Pharmacology.  3:224- 
238).  The  three  provisions  taken  from 
the  1980  National  Guidelines  apply  to 
just  three  situations.  In  developing  RfDs, 
two  additional  uncertainty  factors  are 
now  applied  to  accoimt  for  conditions 
such  as  severity  of  effect  when  a  LOAEL 
is  used  instead  of  a  NOAEL  and 
incompleteness  of  data  set.  All 
uncertainty  factors  are  judged  on  a  case- 
by-case  basis  depending  on  the  overall 
data  base.  The  default  value  of  these 
factors  is  10,  but  other  values  have  been 
used  (generally  3)  and  multiple  factors 


are  often  combined  when  4  or  5  are  used 
together. 

The  most  up-to-date  EPA  guidance  on 
the  application  of  uncertainty  factors 
has  been  used  as  the  basis  of  today's 
proposal  (U.S.  EPA,  1992,  IRIS).  For  a 
more  complete  discussion  of  the 
uncertainty  factors  chosen  imder 
various  data  schemes,  refer  to  appendix 
A  of  the  Human  Health  TSD. 

Under  today's  proposal  a  composite 
uncertainty  factor  of  30,000  is  the 
maximum  uncertainty  allowed  when 
deriving  a  Tier  I  criterion  or  Tier  n 
value.  When  deriving  a  Tier  I  criterion 
the  likely  maximum  composite 
uncertainty  factor  applied  to  a  90  day 
NOAEL  may  be  3000.  The  total  3000  is 
based  on  four  separate  uncertainty 
factors:  A  factor  of  generally  10  to 
accoimt  for  intraspecies  variability  (the 
sensitivity  within  the  human 
population);  a  factor  of  generally  10  to 
account  for  interspecies  variability 
(intended  to  account  for  the  uncertainty 
in  extrapolating  animal  data  to  the  case 
of  humans);  a  factor  combined  of 
generally  30  to  accoimt  for  both 
subchronic  to  chronic  variability;  and  to 
account  for  an  incomplete  database  (i.e., 
lack  of  a  reproductive,  bioassay, 
developmental  toxicity  studies  data  in 
two  species  and  a  second  species 
general  toxicity  bioassay).  Note  here  that 
in  the  use  of  these  latter  two  factors,  two 
areas  of  uncertainty  which  generally 
warrant  a  default  value  of  10  each  have 
been  combined  to  yield  a  30-fold  factor. 

Under  Tier  U,  the  likely  maximum 
composite  uncertainty  factor  may  be 
30,000  which  would  be  applied  to  a 
greater  than  28  days  minimal  LOAEL 
(e.g.,  30  day).  The  total  of  30,000  is 
based  on  EPA's  standard  uncertainty 
factors  (four  factors  of  generally  10  each 
are  used  to  account  for  intraspecies 
variability,  interspecies  variability, 
subchronic  to  chronic  variability,  and 
incompleteness  of  data  set)  which 
together  warrant  the  use  of  a  10,000-fold 
factor,  and  an  additional  factor  of  3  to 
account  for  the  uncertainty  in 
extrapolating  from  a  study  greater  than 
28  days  but  sufficiently  less  than  90 
days  to  warrant  a  factor  of  3. 

The  choice  of  appropriate  uncertainty 
and  modifying  factors  reflects  a  case-by- 
case  judgment  by  experts  and  should 
account  for  each  of  the  applicable  areas 
of  uncertainty  (described  above)  and 
any  nuances  in  the  available  data  that 
might  change  the  magnitude  of  any 
factor.  Several  reports  describe  the 
underlying  basis  of  uncertainty  factors 
(Zielhuis  at  al.,  1979;  Dourson  and 
Stara,  1983)  and  research  into  this  area 
(Calabrese,  1985;  Hattis  et  al.,  1987; 
Hattis  and  Lewis,  1992;  Hartley  and 
Ohanian,  1988;  Lewis  et  al.,  1990; 


Dourson  et  al.,  1992;  Dourson,  1993; 
Renwick,  1991;  1993). 

The  use  of  such  uncertainty  factors 
and  their  application  has  not  been 
without  controversy  in  the  literature. 
For  example,  Lewis,  S.C.,  J.R.  Lynch  and 
I.  Nikiferov,  (Regulatory  Toxicology  and 
Pharmacology,  11,  pp.  314-330,  (1990), 
note  that  it  seems  excessive  to  require 
a  lO-fold  uncertainty  factor  to  correct  for 
intraspecies  variability,  whereas  a 
reading  of  Calabrese  (1985)  would 
suggest  that  perhaps  more  than  a  10- fold 
factor  is  needed.  Building  on  earlier 
work  of  Weil  (1972)  and  Dourson  and 
Stara  (1983),  Lewis  et  al  (1990)  suggest 
that  based  on  450  studies  of  lethal 
doses,  for  85  percent  of  the  studied 
chemicals  a  factor  of  6  was  adequate  to 
protect  99.9  percent  of  the  individuals. 
Lewis  et  al.  (1990)  state  that  lower 
values  for  intraspecies  adjustments  are 
surely  adequate  for  this  85  percent  of 
chemicals;  for  another  15  percent, 
however,  a  factor  larger  than  6  is 
needed. 

Lewis  et  al.  (1990)  also  note  that 
according  to  some  data,  a  factor  of  10  to 
extrapolate  from  subchronic  effects  to 
chronic  effects  is  excessive.  In 
particular,  they  write  that  studies  of  41 
different  chemical  agents  indicate  that  a 
ratio  of  3  would  be  adequate  to 
extrapolate  subchronic  statistics  to 
estimate  corresponding  values  for 
chronic  exposures  in  all  instances.  This 
point  is  similar  with  a  careful  reading  of 
Dourson  and  Stara  (1983).  Citing  an 
earlier  series  of  toxicity  experiments, 
Dourson  and  Stara  state  that  the  ratio  of 
the  subchronic  to  chronic  NOAEL  or 
LOAEL  "for  more  than  half  of  the 
observed  chemicals  are  2.0  or  less". 
This  result  indicates  that  the  chronic 
NOAEL  or  LOAEL  was  2-fold  less  than 
the  corresponding  NOAEL  or  LOAEL  for 
more  than  half  of  the  given  chemicals 
after  subchronic  exposure.  Further, 
Dourson  and  Stara  write  "approximately 
96  percent  of  these  ratios  are  below  a 
value  of  10."  Thus  the  empirical 
evidence  on  differences  between 
chronic  and  subchronic  exposure  effects 
on  laboratory  animals  would  suggest 
that  use  of  a  default  uncertainty  factor 
of  10  in  the  absence  of  chemical-specific 
data  should  be  regarded  as  a  loose  upper 
bound  to  the  range  of  values  associated 
with  these  ratios.  These  factors  of  10  are 
not  average  values. 

EPA  defines  the  RfD  as  "an  estimate 
(with  uncertainty  spanning  perhaps  an 
order  of  magnitude)  of  a  daily  exposure 
to  the  human  population  (including 
sensitive  subgroups)  that  is  likely  to  be 
without  an  appreciable  risk  of 
deleterious  effects  during  a  lifetime." 
U.S.  EPA  1992,  Reference  Dose: 
Description  and  Use  in  Health  Risk 
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Assessments.  IRIS.  Online:  Intra  Agency 
Reference  Dose  Work  Group.  Office  of 
Health  and  Environmental  Assessment. 
ECAO,  Cincinnati.  Ohia  Given  this 
definition,  it  has  been  EPA's  practice  to 
use  default  uncertainty  factors  of  10  that 
are  loose  upper  bounds  to  the  potential 
range  of  values.  Nevertheless.  EPA 
solicits  comments  on  the  uncertainty 
factors  included  in  this  proposal,  and 
particularly  on  whether  other 
uncertainty  factors  might  offer  better 
assessment  of  risk,  and  be  more 
appropriate  in  deriving  water  quality 
values  and  criteria. 

c.  lElS.  EPA  currently  has  a  process 
to  develop  consensus  on  cancer  slope 
factors  and  RflDs  (referred  to  as  ADEs  for 
the  Great  Lakes).  These  values  are 
derived  by  two  EPA  work  groups,  called 
the  RfD/RfC  and  CRAVE  work  groups, 
and  made  available  as  guidance  to  EPA 
program  offices  and  to  the  public  via  a 
database  called  the  Integrated  Risk 
Information  System  (IRIS).  The  IRIS 
values  (RfDs  and  cancer  slope  factors) 
are  reco<nmended  for  use  as  a  starting 
point  by  various  EPA  programs  for  the 
development  of  regulations  and 
guidancf. 

Today's  proposed  Guidance 
recommends  that  the  IRIS  cancer  slope 
factors  a|id  RfDs  (ADEs)  be  considered 
as  a  firstjstep  in  deriving  the  Great  Lakes 
Human  Health  criteria.  In  certain 
circumsljances,  however,  deviation  from 
these  values  can  be  expected.  First,  the 
Great  Lakes  cancer  slope  factors  and 
ADEs  may  differ  where  they  are  based 
on  new  data  that  were  not  available  at 
the  time  [EPA  work  groups  derived  the 
IRIS  values.  This  will  ensure  that  the 
criteria  aire  derived  based  on  the  best 
available  infonnation. 

For  example,  the  mercury  value 
presented  in  today's  proposal  is  based, 
in  part,  upon  data  that  was  not 
considerixi  by  EPA's  RfD  work  group. 
The  ADE  for  mercury  used  to  calculate 
today's  pjroposed  Tier  I HNV  is, 
therefore!,  different  from  the  RfD  which 
current!)!  appears  in  IRIS.  Although  this 
type  of  discrepancy  could  likely  be 
remedied  by  updating  IRIS  values  at  the 
same  timiq  that  Great  Lakes  criteria  and 
values  ail9  derived,  this  will  not  always 
be  passible  given  the  heavy  workload  of 
the  IRIS  work  groups. 

Second,  EPA  work  groups  may  not 
have  followed  the  procedures  specified 
in  today's  Guidance  in  deriving  their 
values,  or  they  may  have  interpreted  the 
data  differently.  Where  detailed  risk 
assessment  methodology  guidance  is 
lacking,  dase-by-case  decisions  based  on 
professional  judgement  may  differ.  In 
today's  proposal,  when  an  ADE  or  RAD 
differs  from  the  values  in  IRIS,  the  Great 
Lakes  Technical  Work  Group  may  have 


interpreted  the  science  slightly 
differently  than  »he  RfD  or  CRAVE  work 
group  for  a  particular  chemical. 
Scientific  justification  supporting  such 
deviations  from  IRIS  guidance  is 
provided  in  the  individual  Tier  I  criteria 
technical  support  documents  included 
in  tlie  administrative  recoid  to  today's 
proposal.  For  example,  today's  RAD  for 
dioxin  is  based  on  a  cancer  slope  factor 
which  differs  from  the  IRIS  cancer  slope 
factor  for  dioxin.  While  both  cancer 
slope  factors  are  dM'ived  using  data  from 
the  same  rat  feeding  study,  different 
pathologists  reviewing  the  slides  from  . 
that  study  have  counted  the  tumors 
differently,  and  therefore  have  come  to 
somewhat  different  conclusions 
regarding  the  potential  of  the  chemical 
to  cause  cancer.  The  IRIS  slope  factor  is 
based  on  a  tumor  count  conducted  in 
1978,  while  the  slope  factor  used  to 
derive  today's  proposed  criteria  is  based 
on  a  tumor  count  of  the  same  slides  that 
was  conducted  in  1990.  using  a 
somewhat  different  protocol  for 
counting  tumors.  This  issue  is  described 
more  fully  in  the  human  health  criteria 
dccimient  for  dioxin  which  is  available 
in  the  administrative  record  for  today's 
rulemaking.  EPA's  CRAVE  work  group 
has  not  yet  considered  whether  to 
change  the  IRIS  dioxin  cancer  slope 
factor  based  on  this  new  information. 
This  and  other  new  scientific 
information  is  currently  undergoing 
extensive  review  by  EPA's  Office  of 
Research  and  Development  as  part  of  a 
comprehensive  reassessment  of  dioxin 
toxicity,  discussed  in  more  detail  below. 

Third,  in  some  cases,  EPA  work 
groups  may  not  have  developed  RfDs  or 
cancer  slope  factors  for  some  chemicals, 
or  previously  calculated  values  have 
been  withdrawn  from  IRIS.  The 
methodology  proposed  today  may  be 
used  to  develop  cancer  slope  factors  and 
ADEs  for  the  purpose  of  setting  human 
health  criteria  in  the  absence  of  IRIS 
values  for  a  particular  chemical. 

EPA  requests  comments  on  deviating 
horn  IRIS  values  in  deriving  Great  Lakes 
criteria  and  values  for  the  reasons 
highlighted  above. 

5.  Exposure  Assumptions 

Today's  proposed  Guidance  identifies 
seven  factors  which  affect  an 
individual's  oral  exposure  to  a 
chemical.  These  are:  Body  weight; 
duration  of  exposure;  recreational 
exposure;  drinking  water  consumption; 
fish  consumption;  bioaccumulation 
factor  and  relative  source  contribution. 

a.  Body  Weight.  Today's  proposed 
criteria  methodology,  as  well  as  existing 
National  criteria  methodology,  assume  a 
mean  aduh  human  body  weight  of  70 
kg.  This  value  is  consistent  with  that 


recommended  iu  the  EPA's  Exposure 
Factors  Handbook  (EPA  600/8-89y043. 
July  1989).  whiich  is  available  in  the 
administrative  record  for  this 
rulemaking.  Data  in  the  handbook 
indicate  that  the  moan  body  weight  of 
adults  is  71.8  kg  on  a  National  basis 
which  can  be  rounded  to  70  kg.  While 
there  is  some  evidence  based  on 
regional  data  isolated  fi-om  the  National 
Healtli  and  Nutritional  Examination 
Survey  (NHANES  II)  that  mean  weight 
may  be  slightly  higher  than  71.8  kg 
within  the  Great  Lakes  basin,  this  data 
can  also  be  rounded  down  to  the  70  kg 
value.  Use  of  a  sfightly  lower  body 
weight  value  will  result  in  a  slightly 
more  stringent  criteria;  EPA  views  a 
rounding  dovra  of  body  weight  data  to 
be  a  conservative  approach.  EPA 
requests  comments  on  the  use  of  the  70 
kg  body  weight  assumption  and  also 
asks  for  comments  on  the  issue  of  using 
body  weights  of  sensitive 
subpopulations  (such  as  children)  when 
a  chemical's  toxicity  indicates  a  specific 
subpopulation  is  most  sensitive  to 
exposures. 

b.  Duration  of  Exposure.  Today's 
proposed  Guidance  assumes  that  oral 
exposure  remains  constant  for  a 
lifetime.  The  exposure  values  are  based 
on.  or  consistent  with.  Great  Lakes- 
specific  data.  While  ihe  exposure 
assumptions  could  be  over-  or  under- 
protective  for  individuals  who  live  a 
portion  of  their  lives  outside  the  Great 
Lakes  basin  (in  areas  where  their 
exposures  are  different).  EPA  believes 
that  it  would  not  be  practical  to  attempt 
to  derive  exposure  assumptions  that 
would  take  into  account  the  movement 
of  people  in  and  out  of  the  Great  Lakes 
basin.  EPA  believes  it  is  reasonable  to 
derive  criteria  based  on  exposures  of 
those  individuals  living  their  entire 
lives  in  the  Great  Lakes  Losin.  Since 
drinking  water  and  fish  consiunption  in 
the  Great  Lakes  is  equal  to  cr  g-ealer 
than  that  of  most  other  areas  of  tlie 
cou.ntry,  the  expos^ore  assumptions 
should  be  appropriately  conservative  for 
most  if  not  all  individuals  moving  in 
and  out  of  the  Great  Lakes  area.  EPA 
requests  comments  on  the  use  of  longer 
lifttime  exposure  periods,  such  as  75 
years  instead  of  the  currently  proposed 
70  ye-irs.  EPA  also  requests  comments 
on  whether  the  use  of  shorter  exposure 
periods  (i.e.,  less  than  70  years)  would 
be  mere  appropriate  to  account  for 
mobility  of  individuals  in  and  out  of  the 
Great  Lakes  basin. 

c.  Incidental  Exposure.  The  madental 
ingestion  exposure  factor  relates  to  oral 
exposures  which  might  occur  through 
recreational  activities  in  or  on  the  water. 
This  factor  is  relatively  small,  and  has 
not  been  included  in  the  derivation  of 
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the  existing  National  criteria.  While  the 
contribution  from  recreational 
exposures  is  estimated  to  be  small  for 
the  Great  Lakes  region  based  on 
estimates  of  recreational  activity  in  the 
Great  Lakes  basin.  EPA  believes  that 
including  the  factor  in  today's  Guidance 
represents  a  marginal  improvement  over 
the  existing  National  approach.  The 
value  proposed  (0.01  liter/day)  for  use 
in  today's  Guidance  represents  oral 
exposures  only,  and  is  based  primarily 
on  evaluation  of  recreational  exposure 
estimates  made  by  EPA  in  1979  (U.S. 
EPA,  1979.  Identification  and 
Evaluation  of  Waterbome  Routes  of 
Exposure  from  Other  than  Food  and 
Drinking  Water.  Office  of  Water 
Planning  and  Standards,  EPA  440/4-79- 
016)  and  on  recreational  activities  data 
compiled  by  the  State  of  Niichigan. 
These  data  are  summarized  in  the 
Human  Health  TSD  (Exposure 
Assimiptions,  section  III.D)  which 
describes  in  detail  the  basis  for  today's 
proposal.  EPA  also  requests  comments 
on  whether  a  factor  should  be  included 
for  incidental  dermal  exposure  which 
occurs  through  recreational  activities. 
EPA  requests  submission  of  any  data 
that  could  be  used  to  derive  such  a 
factor.  Some  studies  with  chemicals, 
such  as  trichloroethylene.  have  shown 
that  dermal  uptake  occurs  in  animals 
exposed  to  the  chemical  in  water 
(Bogen.  K.T.,  et  al..  1992.  Dermal 
Absorption  of  Dilute  Aqueous 
Chloroform,  Trichloroethylene,  and 
Tetrachloroethylene  in  Hairless  Guinea 
Pigs,  Fundam.  Appl.  Toxicol.,  18;30- 
39),  which  is  available  in  the 
administrative  record  for  this 
rulemaking. 

d.  Drinking  Water  Consumption.  The 
current  National  human  health  criteria 
assume  a  drinking  water  consumption 
rate  of  two  filers  per  day.  Originally, 
this  value  was  adopted  from  the  U.S. 
Army  which  has  established  that  figure 
as  the  amount  needed  for  military 
personnel  in  the  field.  This  number  was 
later  adopted  by  the  National  Academy 
of  Sciences  in  developing  drinking 
water  risk  assessments  (NAS.  1977. 
Drinking  Water  and  Health,  p.  11.).  EPA 
has  reviewed  additional  data  (several 
studies  in  different  parts  of  the  coimtry) 
on  drinking  water  consumption  which 
indicates  that  the  average  adult  water 
consumption  rate  is  1.4  liters  per  day 
(USEPA,  1989.  Exposure  Factors 
Handbook,  EPA/600/8-89/043). 
However,  the  data  also  indicates  that 
two  Uters  per  day  is  a  reasonably 
conservative  assumption  of  at  least  the 
90th  percentile  consumption  value  for 
the  Great  Lakes  basin  (Cantor,  K.P.,  et  al. 
1987.  Bladder  cancer,  drinking  water 


source,  and  tap  water  consumption:  A 
case  control  study.  J.  National  Cancer 
Institute  79(6):1269-1279).  The  data 
from  Cantor's  study  are  taken  bom 
several  mid-west  and  east  coast  cities 
and  states,  including  Detroit  and  Iowa, 
which  are  considered  representative  of 
the  Great  Lakes  region.  EPA  is 
proposing  that  the  criteria  be  derived 
using  this  90th  percentile  ingestion 
value  of  two  liters  per  day,  but  requests 
comment  on  whether  selection  of 
another  value  such  as  1.4  liters  per  day 
would  be  more  appropriate.  It  should 
also  be  noted  that,  since  the  two  Uters 
value  is  a  conservative  assumption  (only 
10  percent  of  the  population  drinks  two 
liters  of  water  a  day  and  considerably 
less  can  be  expected  to  drink  two  Uters 
of  untreated  suriace  water)  and  the  0.01 
Uter  associated  with  incidental  exposure 
is  so  minute,  EPA  presumes  that  two 
Uters  per  day  is  protective  of  both 
drinking  water  and  incidental  ingestion 
exposures  for  waters  which  may  be  both 
a  drinking  water  source  and  used  for 
recreation.  EPA  requests  comments  on 
whether  such  an  assmnption  is  justified. 
EPA  also  requests  comments  on  whether 
surface  water  criteria  for  waters 
designated  for  drinking  water  uses 
should  assume  consumption  of 
untreated  water,  as  is  proposed, 
e.  Fish  Consumption.  Today's 
proposal  includes  a  fish  consumption 
rate  of  15  grams  per  day.  This  differs 
from  the  6.5  grams  per  day  value  which 
is  used  in  the  derivation  of  the  existing 
National  criteria.  The  6.5  grams  per  day 
value  represents  a  National  average 
consumption  value  for  freshwater  and 
estuarine  fish  and  shellfish,  whereas  the 
proposed  Great  Lakes  value  represents 
at  least  the  mean  exposure  level  for 
regionally  caught  fish  for  the  regional 
sportfishing  population.  (Based  on 
regional  population  data,  including 
information  on  the  number  of 
sportfishing  licenses  bought  and  used, 
members  per  family,  and  measured  fish 
consumption  rates,  it  is  predicted  that 
approximately  90%  of  the  entire 
regional  population  consumes  15  grams 
or  less  of  regionally  caught  fish  per  day.) 
Thus,  a  more  conservative  target 
population  was  chosen  than  is  used  in 
the  National  criteria  methodology  and 
the  proposed  fish  consumption  value  is 
based  on  Great  Lakes-specific  statistical 
data.  The  actual  value  of  15  grams  per 
day  was  derived  from  review  of  several 
regional  studies  in  Michigan  (West,  et 
al..  1989).  Wisconsin  (Fiore  et  al..  1989) 
and  New  York  (Connelly,  et  al,  1990). 
The  Human  Health  TSD  (Section  D— 
Exposure  Assumptions)  provides  an 
analysis  of  these  studies,  and  discusses 
the  derivation  of  the  15  grams  per  day 


value.  While  some  of  the  sportfishing 
population  (and  other  subpopulations 
such  as  subsistence  anglers)  may 
consume  more  than  15  grams  per  day, 
EPA  believes  these  values  are  very 
protective  of  the  entire  population  for 
the  following  reasons: 

i.  The  fish  consumption  estimate  is  an 
estimate  of  fish  carrying  the  highest 
body  burden  of  pollutant  that  will  be 
allowed  through  implementation  of  the 
criteria.  Since  it  is  highly  unUkely  that 
even  those  who  eat  more  than  15  grams 
per  day  of  all  freshwater  fish  will  eat 
more  than  the  equivalent  of  15  grams 
per  day  of  maximum  pollutant-bearing 
fish,  the  consumption  rate  will  also  be 
protective  of  the  nigh  end  consumer. 

ii.  The  proposed  Guidance  allows  for 
the  use  of  higher  fish  consumption  rates 
and  drinking  water  rates  in  developing 
site-specific  criteria  (see  section  VIII.A 
of  this  preamble)  which  would  provide 
increased  protection  for  those  particular 
waters  that  are  heavily  used  by 
subpopulations  that  may  not  be 
adequately  protected  by  State-wide 
criteria,  such  as  certain  subsistence 
anglers. 

f  Bioaccumulation  Factor  (BAF).  The 
BAF  is  the  ratio  of  the  pollutant 
concentrations  in  aquatic  organisms  to 
pollutant  concentrations  in  the  waters 
in  which  they  live.  Because  some 
chemicals  have  a  tendency  to 
accumulate  in  fatty  tissues, 
concentrations  of  such  chemicals  in 
aquatic  organisms  can  be  thousands  of 
times  greater  than  in  ambient  waters. 
Today's  proposal  includes  a 
methodology  for  deriving  BAFs,  and 
technical  support  documents  describing 
the  methodology  and  BAF  derivation  for 
those  chemicals  for  which  human 
health  and  wildUfe  criteria  are 
proposed.  The  preamble  to  the  BAF 
methodology  discussed  differences 
between  the  proposed  approach  and  the 
existing  EPA  approach. 

g.  Relative  Source  Contribution. 
Under  today's  proposed  Guidance,  EPA 
assumes  an  80  percent  relative  source 
contribution  (RSC)  from  surface  water 
pathways  (water  and  fish)  for 
bioaccumulative  chemicals  of  concern 
(BCCs),  and  100  percent  RSC  for  non- 
BCCs,  in  deriving  noncancer  criteria/ 
values.  A  100  percent  RSC  is  assumed 
for  all  chemicals  in  deriving  cancer 
criteria/values. 

The  existing  1980  National  guidelines 
assume  a  100  percent  RSC  for  all 
chemicals,  unless  there  are  specific  data 
available  on  other  ingestion  and 
inhalation  exposures.  In  practice,  when 
calculating  human  health  criteria,  these 
other  exposures  (ingestion  and 
inhalation)  were  generally  excluded 
because  accurate  data  on  these  other 
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exposure  pathways  were  not  available. 
However,  in  a  total  exposure  evaluation, 
there  may  be  exposures  from  food,  air 
and  soil  for  a  given  chemical. 

To  at  least  partially  account  for 
exposures  through  other  pathways,  the 
Great  Lakes  Technical  Work  Group 
developed  a  RSC  for  surface  water 
pathways  of  80  percent  for 
bioaccuraulative  chemicals  of  concern 
(BCCs).  (See  the  "definitions"  section  to 
determine  whether  a  chemical  is 
considered  "bioaccumulative  chemical 
of  concern.") 

The  RSC  factor  is  based  upon  the 
concept  described  in  EPA's  National 
Primary  Drinking  Water  Regulations 
(January  30, 1991.  56  FR  3535)  where, 
in  the  development  of  maximum 
contaminant  level  goals  (MCLGs)  for 
drinking  water,  a  relative  source 
contribution  from  drinking  water  is 
assumed  to  be  20  percent  in  the  absence 
of  actual  exposure  data. 

For  non-BCCs,  the  Great  Lakes 
Technical  Work  Group  proposed  a  RSC 
of  100  percent.  The  Work  Group 
reasoned  that  bioaccumulative 
chemicals  are  those  for  which  surface 
water  pathways  are  likely  to  he  major 
contributors  to  total  human  exposure 
and,  therefore  those  upon  which  the 
surface  vvater  program  should 
particularly  focus  in  achieving  pollutant 
discharge  reductions.  For  non- 
bioaccumulative  pollutants,  assuming 
less  than  100  percent  RSC  could  force 
large-scale  reductions  in  discharges  that 
are  relatively  insignificant  compared  to 
other  exposure  routes.  The  Technical 
Work  Group  reasoned  that  the  other 
more  significant  routes  of  human 
exposure  should  be  addressed  through 
other  regulatory  efforts,  rather  than 
attempting  to  eliminate  relatively 
insignificant  exposures  via  greater 
control  of  discharges  to  surface  waters. 

EPA  requests  comments  on  today's 
proposal  and  on  possible  alternatives  to 
today's  proposal  for  derivation  of 
noncancer  criteria  and  values,  such  as: 
Providing  for  and/ or  requiring  the  use  of 
actual  data,  when  available,  to  calculate 
the  ambient  surface  water  exposure 
contribution  to  the  total  human 
exposure  for  both  bioaccuraulative  and 
non-bioaccumulative  chemicals,  in  lieu 
of  using  the  proposed  default  approach 
for  nonbioaccumulatives  only;  the  use 
of  100  percent  exposure  from  surface 
water  for  all  pollutants;  the  use  of  a 
"basement"  and  "ceiling"  ranging  from 
20-80  percent  when  actual  data  indicate 
the  RSC  is  below  20  percent  or  greater 
than  80  percent,  the  use  of  alternative 
default  percentages  (e.g.,  20-40  percent 
for  non-bioaccuraulative  pollutants  and 
40-60  percent  for  bioaccumulative 
pollutants  to  ensure  greater  protection 


from  unknown  sources),  when  intake 
data  from  other  exposure  routes  are  not 
available  to  characterize  overall 
exposure;  and  the  inclusion  of  a 
provision  allowing  flexibility  in 
adjusting  a  calculated  RSC  upward  or 
dovraward  depending  on  how  much 
actual  total  exposure  from  all  ingestion 
pathways  approaches  the  health-based 
RAD  or  ADE.  EPA  also  requests  public 
comment  on  whether  any  of  the  options 
described  in  this  preamble  for  use  of  an 
RSC  in  deriving  noncancer  criteria  and 
values  should  be  considered  in 
calculating  Great  Lakes  cancer  criteria 
and  values  (HCVs). 

h.  General  Considerations.  Although 
the  methodology  proposed  today 
provides  that  all  adverse  effects 
(including  acute  and  subchronic  effects) 
should  be  evaluated  in  deriving  an 
HNV,  the  methodology  utilizes  the  same 
set  of  exposure  assumptions  regardless 
of  the  type  of  effect  chosen  as  the  basis 
for  criteria/value  derivation.  The 
exposure  assumptions  include  the  15 
gram-per-day  fish  consumption  value 
and  the  two  liter  per  day  drinking  water 
value  described  above.  These 
assumptions  are  based  on  long-term 
average  consumption  rates  that  are  most 
appropriate  for  use  in  deriving  criteria 
protective  against  long-term  chronic 
effects.  It  can  be  expected,  for  example, 
that  people  may  eat  as  much  as  one-half 
to  one  pound  (224  to  448  grams)  offish 
in  a  single  meal,  and  that  there  may  be 
occasions  (such  as  on  recreational 
fishing  outings)  when  such  large  fish 
meals  are  consumed  on  a  daily  basis  for 
several  consecutive  days.  The  two  liter 
drinking  water  consumption  rate  may 
represent  a  worst-case  assumption  for 
most  people  (see  Exposure  Factors 
Handbook);  however,  there  may  be 
subpopulaUons,  such  as  manual 
laborers,  for  whom  it  is  not.  The 
concern  from  a  health  standpoint  is  that 
a  human  might  receive  a  large  enough 
dose  of  a  chemical  from  consuming  a 
large  amount  of  fish  or  water  over  a 
short  time  period  to  result  in  acute  or 
subchronic  toxicity. 

Accordingly.  EPA  invites  comment  on 
whether  the  final  methodology  should 
specify  a  different  set  of  exposure 
assumptions  for  use  in  deriving  criteria 
protective  of  acute  and  subchronic 
effects.  Data  supporting  a  value  other 
than  the  two  liter  per  day  drinking 
water  consumption  estimate  is 
specifically  requested.  In  addition,  EPA 
invites  comment  on  the  possible  use  of 
448  grams  (one  pound)  as  a  reasonable 
worst-case,  one-day  fish  consumption 
estimate  and  2,240  grams  as  a 
reasonable  worst-case.  10-day  fish 
consumption  estimate  (based  on  10 
consecutive  days  of  consumption  of 


one-half  pounds  of  fish).  These  values 
could  be  used  in  deriving  one-day  and 
10-day  criteria/values  protective  of 
acute  and  subchronic  effects.  EPA's 
drinking  water  program  has  used  these 
exposure  periods  in  deriving  drinking 
water  health  advisories.  EPA  invites 
comment,  however,  on  whether 
different  exposure  periods  would  be 
more  appropriate  in  deriving  surface 
water  criteria/values.  EPA  also  invites 
comment  on  the  possibility  of  requiring 
the  derivation  of  criteria/values 
addressing  short-term,  high  level 
exposures  where  sufficient  data  exists, 
and  providing  that  the  more  stringent  of 
the  chronic  criteria/values  or  the  acute/ 
subchronic  criteria/values  should  apply 
in  regulating  Clean  Water  Act 
discharges. 

Finally,  EPA  also  requests  comments 
on  the  option  of  changing  all  exposure 
levels  such  as  using  1  liter/day  for  a 
water  consumption  factor,  a  lower  fish 
consumption  rate,  and  a  lower  duration 
of  exposure  level,  in  order  to  develop  a 
criterion  exclusively  developed  for  a 
child. 

6.  Minimum  Data  Requirements/Tier  I 
and  Tier  II 

In  developing  today's  proposal,  the 
Initiative  Committees  worked  to  address 
a  perceived  shortcoming  associated  with 
the  existing  1980  Guidelines'  human 
health  water  quality  criteria 
methodology.  The  shortcoming  involves 
the  need  for  a  fairly  extensive  database 
before  a  human  health  criterion  can  be 
derived  and  a  discharge  permitted. 
Although  a  NOAEL  from  a  90-day  study 
(which  is  a  minimum  requirement  of  the 
1980  National  Guidelines  in  order  to 
develop  a  noncancer  criterion)  does  not 
appear  to  represent  an  extensive 
database  to  develop  a  Tier  I  criterion,  a 
90-day  study  may  cost  up  to  $120,0000 
to  complete  and  may  result  in  even 
more  cost  and  time  expenditures  if 
histopathology  is  performed  on  test 
animals.  In  addition,  many  90-day 
studies  are  preceded  by  range  finding 
studies  which  add  to  overall  time/cost 
expenditures.  With  regard  to  Tier  I 
cancer  criteria,  a  long-term  or  lifetime 
study  (generally  a  year  and  a  half  to  two 
years  of  exposure)  in  a  rodent  is  a 
minimum  requirement  to  determine 
potential  carcinogenicity.  This  extensive 
database  requirement  has  resulted  in 
lack  of  criteria  for  many  chemicals  and 
a  resultant  case-by-case  determination 
by  States  in  order  to  permit  a  particular 
chemical  discharge,  in  a  worst  case 
scenario,  it  may  have  resulted  in  the 
discharge  of  a  particular  chemical 
without  consideration  of  health  effects, 
thus  potentially  endangering  the  welfare 
of  the  human  population  in  the  area  of 
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the  discharge.  In  other  cases,  the  State 
has  regulated  a  poorly  characterized 
chemical  by  using  a  technology  based 
permit  limit  or  a  broad  chemical 
parameter  such  as  chemical  oxygen 
demand  (CXDD)  or  total  organic  carbon 
(TOC). 

Generating  the  required  criteria 
development  database  can  take  many 
months  or  years  and  may  be  very 
expensive.  Further,  it  may  be  necessary 
for  States  to  quickly  decide  an 
acceptable  ambient  level  of 
contaminants.  To  address  this  issue,  a 
Tier  II  methodology,  which  requires  a 
less  extensive  database  (similar  to  the 
Tier  n  methodology  for  the  development 
of  aquatic  Ufe  values),  is  also  proposed 
herein  for  the  development  of  human 
health  values. 

a.  Carcinogens.  The  methodology  for 
deriving  Tier  I  criteria  and  Tier  II  values 
for  carcinogens  (the  human  cancer 
values  or  HCVs)  is  identical.  However, 
the  Tiers  are  distinguished  by  weight  of 
evidence,  and  the  amount  and  quality  of 
data  that  is  required  for  use  in  deriving 
the  criteria  or  values.  The  goal  is  to 
eventually  have  sufficient  data 
developed  on  the  Tier  II  chemicals  to 
allow  development  and  adoption  of  Tier 
I  criteria. 

Tier  I  HCVs  are  calculated  for 
chemicals  for  which  data  exist  which 
are  sufficient  to  classify  the  chemical  as 
a  human  carcinogen  (Group  A  under  the 
existing  EPA  classification  scheme 
described  in  detail  in  the  1986  EPA 
Guidelines  for  Carcinogenic  Risk 
Assessment  (51  FR  33992),  or  a  probable 
human  carcinogen  (Group  B).  In 
addition,  for  possible  human 
carcinogens  (Group  C).  for  which  data 
may  be  quantified,  a  Tier  I  criterion  may 
be  developed  when  studies  have  been 
well-conducted  yet  are  limited  because 
they  involve  only  a  single  species, 
strain,  or  experiment  which  does  not 
demonstrate  a  high  incidence,  unusual 
site  or  type  of  tumor  or  early  onset. 

Under  today's  proposed  methodology 
for  Tier  II  carcinogensrthe  Group  C 
carcinogen  data  may  be  used  in 
developing  a  Tier  II  value,  where  the 
data  are  sufficient  (i.e.,  enough  data  is 
available  to  conduct  a  quantification, 
yet  is  still  Umited  based  on  Tier  I 
requirements,  see  section  II.  1  of 
appendix  C  to  part  132).  Readers  are 
referred  to  the  Himian  Health  TSD  for  a 
more  detailed  discussion  on  the  amount 
of  data  needed  to  conduct  a 
quantification. 

Chemicals  are  classified  as  possible 
human  carcinogens  (identified  as  Group 
C  under  the  present  EPA  cancer 
classification  scheme)  for  many  reasons, 
including  the  following: 


1.  Carcinogenicity  has  been 
documented  in  only  one  test  species 
and/or  only  one  cancer  bioassay  and  the 
results  do  not  meet  the  requirements  of 
"sufficient  evidence;" 

2.  Tumor  response  is  of  marginal 
significance  due  to  inadequate  design  or 
reporting; 

3.  Benign  but  not  malignant  tumors 
occur  wi^  an  agent  showing  no 
response  in  a  variety  of  short-term  tests 
for  mutagenicity;  and 

4.  There  are  responses  of  marginal 
statistical  significance  in  a  tissue  known 
to  have  a  high  or  variable  background 
rate. 

The  chemicals  which  fall  under  these 
four  categories  of  Group  C  theoretically 
may  be  as  potent  or  dangerous  to 
humans  as  known  human  carcinogens 
(identified  as  Group  A  under  the  present 
EPA  cancer  classification  scheme)  or 
probable  human  carcinogens  (identified 
as  Croup  B  under  the  present  EPA 
classification  scheme)  but  have  not  been 
as  well  or  extensively  tested  with  regard 
to  both  human  and  animal  studies.  For 
these  reasons,  the  proposal  today 
requires  that  Tier  I  criteria  be  set  for 
those  types  of  Group  C  chemicals  which 
are  well  characterized  and  supported  by 
a  well-conducted  study.  For  those 
Group  C  chemicals  in  which  the  cancer 
study  (or  studies)  indicate(s)  a 
significant  increase  of  cancer  in  test 
animals  but  are  limited  by  either:  a 
marginal  statistical  correlation  between 
chemical  and  tumors  due  to  high 
control  tumor  incidence,  a  weak  dose- 
response  relationship,  or  an  incidence 
of  benign  tumors  rather  than  malignant 
tumors,  Tier  II  cancer  values  shall  be 
derived.  If  a  cancer  quantification 
cannot  be  conducted  due  to  lack  of  data 
(number  of  test  animals,  and  or  only  one 
dose  group  of  animals  has  responded, 
making  it  impossible  to  determine  a 
slope  factor)  then  the  chemical  must  be 
assessed  on  a  noncancer  basis  and  a  Tier 
I  or  n  criteria  or  value  (HNV)  should  be 
developed,  if  available  data  exists.  An 
option,  which  EPA  requests  comments 
on.  is  whether  a  Tier  II  value  could  be 
set  for  an  unquantifiable  Group  C 
chemical.  For  instance,  benign  timiors 
or  other  precursors  to  malignant  tumors 
such  as  hyperplastic  nodules  or 
peroxisome  proliferation  could  be 
quantified  (in  the  cases  of  benign 
tumors)  or  used  as  a  sensitive  pre-cancer 
endpoint  to  set  a  value. 

The  proposed  Great  Lakes  Guidance 
differs  from  the  existing  1980  National 
Guidelines,  in  that  all  possible 
carcinogens  (Group  C)  are  not  being 
treated  similarly.  The  1980  National 
Guidelines  required  the  development  of 
criteria  based  on  cancer  risk  levels  of 


10 -' to  10"' for  all  Group  C 

carcinogens.  Today's  proposal  is 
distinguishing  Group  C  carcinogens  by 
the  amount  of  data  present  and  the 
ability  to  quantify  the  cancer  risk. 

In  addition,  the  Great  Lakes  proposed 
Guidance  differs  from  the  policies  of 
some  parts  of  EPA  with  regard  to  its 
treatment  of  Group  C  chemicals.  Under 
the  Safe  Drinking  Water  Act,  for  Group 
C  contaminants,  the  Maximum 
Contaminant  Level  Goal  (MCLG)  is 
usually  based  on  the  RfD  approach 
when  sufficient  non-carcinogenic  data 
are  available.  An  additional  one-to-ten 
fold  safety  factor  is  used  to  account  for 
possible  carcinogenicity.  The  resulting 
MCLG  can  then  be  compared  to  a  MCLG 
derived  using  a  cancer  risk  assessment 
approach  if  the  cancer  data  are 
quantifiable.  These  comparisons  are 
made  to  ensure  that  there  are  no  large 
discrepancies  in  the  numbers  derived 
using  both  approaches.  To  date,  no  large 
discrepancies  have  occurred.  If  adequate 
data  are  not  available  to  determine  an 
RfD,  then  the  MCLG  is  set  at  the  10"' 
to  10~*  excess  cancer  risk  level  where 
such  quantification  is  appropriate. 

EPA  under  the  Federallnsecticide, 
Fungicide  and  Rodentidde  Act  (FIFRA) 
examines  the  risk  for  Group  C 
contaminants  using  both  an  RfD 
approach  and  quantification  of  cancer 
risk  using  the  cancer  potency.  When 
using  the  RfD  method.  EPA  does  not 
add  an  extra  uncertainty  factor  to 
account  for  possible  carcinogenicity  in 
its  application  of  FIFRA.  However,  EPA 
does  limit  the  use  of  the  chemical  (i.e., 
cannot  be  used  as  a  food  additive)  when 
derived  under  the  RfD  method.  Either 
method  may  be  an  appropriate  method 
for  risk  management  decisions. 

EPA  specifically  requests  comments 
on:  the  procedures  proposed  today  for 
derivation  of  Tier  I  criteria  and  Tier  II 
values  for  possible  carcinogens  ("Group 
C");  and  the  alternative  of  using  an 
additional  uncertainty  factor  (up  to  10) 
on  a  noncancer  endpoint  for  Group  C 
chemicals  to  provide  protection  from 
possible  carcinogenicity  (a  HNV 
calculated  with  an  extra  UF  of  10  to 
protect  against  possible  carcinogenicity 
would  result  in  protection  from  both 
cancer  and  noncancer  endpoints);  and 
the  alternative  of  deriving  criteria  and 
values  for  Group  C  only  through 
noncancer  assessments  without  an 
added  uncertainty  factor  for  possible 
carcinogenicity. 

b.  Non-carcmogens.  For  non- 
carcinogens,  there  is  also  a  distinction 
between  Tier  I  and  Tier  n.  Human 
Nonamcer  Values  (HNVs)  for  the  Tiers 
are  again  distinguished  on  the  basis  of 
the  available  database.  All  relevant  and 
available  data  must  be  considered.  The 
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minimum  acceptable  data  base  for 
derivation  of  a  Tier  I  criterion  is  at  least 
one  well  conducted  (see  section  II  of  the 
Human  Health  TSD— Minimum  Data 
Requirements,  Appropriate  Study 
Design  and  Data  Development,  for  a 
discussion  of  a  "well  conducted  study") 
subchronic  mammalian  study.  The 
duration  of  the  study  must  be  at  least  90 
days  in  rodents,  or  10  percent  of  the 
lifespan  of  other  appropriate  species. 
The  studies  ideally  should  estabUsh  a 
dose  response,  i.e.,  a  frank-effect  level 
(FEL) — a  level  at  which  severe  adverse 
effects  or  death  occurs— as  well  as  a 
LOAEL  and  NOAEL.  Generally,  the 
minimum  data  point  used  for  decision 
making  is  a  NOAEL;  however,  one 
exception  to  the  requirement  of  using 
only  a  NOAEL  is  the  use  of  a  LOAEL 
involving  mild,  reversible  effects,  which 
may  be  considered  acceptable  from 
longer  term  studies  where  a  NOAEL 
may  not  be  available.  (For  example,  a 
slight  decrease  in  body  weight  may  be 
considered  a  minimal  LOAEL  or 
possibly  a  NOAEL  depending  on  other 
observed  effects  in  a  study,  and  whether 
the  effects  can  be  linked  to  the  chemical 
in  question.) 

For  Tier  11  values,  as  with  Tier  I 
criteria,  all  relevant  available  data  must 
be  considered.  In  developing  Tier  n 
values,  the  absolute  minimum 
acceptable  database  is  a  well  conducted 
repeated  dose  mammahan  study  of  at 
least  28  days.  The  28  day  study  was 
chosen  as  a  minimally  acceptable  test 
that  can  yield  sufficient  information 
upon  which  to  derive  a  Tier  II  value.  It 
is  also  a  study  length  used  by  the 
Organization  for  Economic  Cooperation 
and  Development  in  their  guidelines  for 
testing  the  safety  of  chemicals  and  by 
EPA's  Office  of  Prevention.  Pesticides 
and  Toxic  Substances  to  evaluate 
toxicity  of  chemicals.  In  some  cases,  the 
most  critical  effect  of  a  chemical  will 
take  place  well  before  a  90  day  exposure 
that  is,  the  acute  effects  of  the  chemical 
are  of  greatest  concern.  When  high 
levels  of  a  chemical  over  a  short-term 
exposure  can  cause  adverse  effects,  the 
results  of  a  90  day  or  longer-term  study 
at  low  doses  may  not  identify  the 
critical  acute  effect  identifiable  after  an 
acute  high-dose  test.  In  these  cases,  even 
in  deriving  a  Tier  I  criteria,  the  most 
sensitive  endpoint  must  take 
precedence  over  a  less  stringent  90  day 
test  result. 

Results  from  short-term  studies  can  be 
correlated  to  longer-term  study  results, 
albeit  to  a  limited  degree  (Weil  and 
McColUster,  1963,  Relationship 
Between  Short-  and  Long-Term  Feeding 
Studies  in  Designing  an  Effective 
Toxicity  Test,  Agricultiu-al  an  Food 
Chemistry.  11(6):  486-491).  Weil  and 


McCollister  were  able  to  predict 
minimal  effect  levels  for  two-year 
exposures  from  short-term  test  results. 
Their  assessment  was  not  endpoint- 
specific,  but  rather  correlated  to  the 
ratios  between  duration^and  any  adverse 
effect. 

Again,  in  using  a  28  day  study,  the 
study  should  ideally  produce  a  dose 
response  curve,  including  a  FEL, 
LOAEL  and  NOAEL.  (EPA 
acknowledges  that  in  many  studies  only 
a  LOAEL  and  NOAEL  vnll  be  observed, 
and  in  some  cases  only  one  or  the 
other.)  However,  the  minimum 
acceptable  data  point  for  decision 
making  on  such  short  term  exposure 
data  must  be  a  NOAEL.  In  addition,  the 
study  ideally  should  be  designed  to 
observe  all  possible  systemic  effects  and 
include  examinations  for 
histopalhology.  EPA  does  not  believe 
studies  which  just  examine  behavioral 
changes  or  body  weight  changes  would 
be  acceptable  as  the  basis  for  developing 
a  Tier  11  value.  Data  from  studies  of 
longer  duration  (greater  than  28  days) 
and  LOAELs  from  such  studies  may  be 
more  appropriate  in  some  cases  for 
derivation  of  Tier  n  values.  Use  of  a 
particular  LOAEL  should  be  supported 
by  the  following  information:  Severity 
of  effect,  quality  and  duration  of  the 
study.  EPA  does  not  want  to  preclude 
the  use  of  LOAELs  from  studies  slightly 
longer  than  the  required  28  day  studies 
(such  as  30  day  tests)  if  the  LOAEL  from 
such  a  study  represents  an  effect  which 
is  mild,  reversible,  close  to  a  probable 
or  actual  NOAEL,  and  representative  of 
effects  observed  over  chronic  exposures. 
When  the  Tier  11  methodology  is  used 
to  derive  a  HNV,  an  additional 
uncertainty  factor  of  up  to  10  may  be 
apphed  in  deriving  the  ADE.  This  factor 
is  intended  to  account  for  the 
difficulties  in  extrapolating  from  a  short 
term  NOAEL  to  a  long-term  NO.\EL. 
Structure  activity  relationships  (SARs). 
and  all  other  available  data  on  the 
chemical  should  be  used  to  determine 
the  appropriate  additional  uncertainty 
factor.  An  SAR  compares  a  chemical 
with  substances  that  have  structural 
similarities  in  order  to  predict  whether 
the  chemical  might  cause  similar  toxic 
effects.  The  EPA  Office  of  Prevention, 
Pesticides  and  Toxic  Substances  has 
developed  an  SAR  approach  for 
assessing  the  hazards  of  chemicals  for 
which  very  Httle  data  exist.  For  details 
on  this  EPA  approach,  refer  to  two 
journal  pubHcations:  Auer,  C,  J. 
Nabholz  and  K.  Baetcke,  1990.  Mode  of 
Action  and  the  Assessment  of  Chemical 
Hazards  in  the  Presence  of  Limited  Data: 
Use  of  Structure-Activity  Relationships 
(SAR)  under  TSCA.  Section  5,  Environ. 
Health  Persp.,  Vol.  87,  pp.  183-197;  and 


Auer  and  Gould,  1987.  Carcinogenicity 
Assessment  and  the  Role  of  Structure 
Activity  Relationship  (SAR)  Analysis 
under  TSCA  Section  5,  Envir.  Carcino. 
Revs.  (J.  Enviro.  Sci.  Hlth.)  C5(l),  29-71. 
The  issue  of  whether  to  propose  a  Tier 
n  HNV  human  health  methodology  was 
one  of  considerable  debate  within  the 
Initiative  Committees.  In  particular. 
there  was  concern  that  use  of  a  28  day, 
or  other  subacute  study  with  the  use  of 
additional  uncertainty  factors,  may 
resuh  in  underprotective  values,  since 
such  short-term  studies  typically  do  not 
reveal  evidence  of  other  possible 
adverse  effects  resulting  only  from 
longer-term  exposure.  EPA  requests 
comments  on  this  issue.  EPA  also 
requests  comments  on  whether  the  use 
of  a  Tier  n  human  health  methodology 
is  appropriate  and  on  the  specific 
approach  proposed  in  today's  notice. 
EPA  is  particularly  interested  in  other 
possible  and  practical  Tier  II 
methodologies,  or  in  practical  options  to 
the  use  of  a  Tier  II  methodology  to 
address  lack  of  optimal  well-developed 
databases.  Finally,  EPA  invites 
comment  on  whether  or  not  even 
shorter  term  studies,  such  as  14  day 
studies,  might  effectively  be  used  in  a 
Tier  II  HNV  approach. 

EPA  is  now  conducting  research  on 
the  correlation  of  short-term  study 
results  to  long-term  chronic  test  results. 
This  research  will  entail  an  extensive 
evaluation  of  several  scientific  databases 
which  include  14  day,  28  day,  90  day 
and  two  year  study  results.  Data  from 
these  studies  will  be  analyzed 
qualitatively  and  quantitatively  (a 
number  of  options  are  being  explored, 
such  as  categorical  regression  analyses 
or  analyses  of  ratios  or  specific 
endpoints)  to  determine  if  shorter-term 
study  results  will  adequately  predict 
toxic  effects  associated  with  long-term 
exposures.  For  example,  one  proposed 
option  is  to  divide  28  day  NOAELs  (or 
LOAELs)  by  a  duration  scaling  factor  to 
obtain  a  corresponding  chronic  value 
and  then  apply  an  appropriate 
uncertainty  factor.  These  results  could 
then  be  compared  to  short-term  and 
long-term  data  for  other  chemicals  to 
validate  the  predicted  outcome  of  a 
particular  model. 

If  the  findings  of  EPA  research  appear 
relevant  to  today's  proposed  Tier  II 
methodology.  EPA  expects  to  issue  a 
notice  of  availabiUty  of  the  results  of 
this  research  for  consideration  by  the 
public  in  commenting  on  today's  rule. 

One  option  which  EPA  is  considering 
as  an  alternative  or  supplement  to  the 
proposed  Tier  II  approach  is  to  screen 
a  chemical  initially  using  EPA's  SAR 
evaluation  approach  (see  Auer,  C,  J. 
Nabholz  and  K.  Baetcke.  1990,  Mode  of 
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Action  and  the  Assessment  of  Chemical 
Hazards  in  the  Presence  of  Limited  Data: 
Use  of  Structure-Activity  Relationships 
(SAR)  under  TSCA,  Section  5,  Environ. 
Health.  Persp.  87:183-197.  EPA  requests 
comments  on  other  methods  of 
conducting  SARs.  The  SAR  approach 
would  be  used  to  determine  whether  a 
related  chemical  could  serve  as  a 
surrogate  for  the  chemical  for  which 
there  is  Uttle  or  no  data.  This  approach 
could  be  used  to  either  set  a  Tier  II 
value  based  on  surrogate  chemical  data 
or  to  justify  further  data  development, 
as  described  below.  EPA  requests 
comments  on  the  appropriateness  of 
using  surrogate  chemicals  to  develop 
Tier  II  values. 

For  example,  if  an  SAR  indicates  that 
a  chemical  is  somewhat  similar  in 
structure  to  a  class  of  chemicals  which 
are  extremely  toxic  or  potent 
carcinogens.  States  could  develop  a  Tier 
II  value  if  a  clear  surrogate  chemical 
existed  or  could  be  required  to  conduct 
or  require  permittees  to  conduct 
additional  toxicity  testing,  such  as  the 
28  day  study  now  required  by  Tier  U 
and/or  additional  studies  on 
reproduction,  neurotoxicity,  or  even 
longer-term  studies  as  if  a  surrogate 
could  not  be  identified.  The  intent  of 
this  alternative  Tier  U  approach  would 
be  to  require  testing  only  for  those 
chemicals  of  concern  for  which  a 
surrogate  cannot  be  determined  and  to 
avoid  unnecessary  testing  for  chemicals 
of  very  low  health  concern,  as  indicated 
by  SAR.  EPA  requests  comments  on  the 
feasibility  and  on  the  scientific  merit  of 
such  an  alternative  option. 

7.  Criteria  Derivation 

The  Tier  I  human  cancer  criteria  or 
Tier  n  value  is  calculated  as  follows: 


HCV  = 


RADxBW 
WC  +  (FCxBAF) 


Where: 

HCV=Human  Cancer  Value  in 
milligrams  per  liter  (mg/'L). 

RAD=Risk  associated  dose  in 
milligrams  toxicant  per  kilogram  body 
weight  per  day  (mg/kg/day)  that  is 
associated  with  a  lifetime  incremental 
cancer  risk  equal  to  1  in  100,000. 

BW=Body  weight  of  an  average 
human  (BW=70kg3. 

WC=average  per  capita  water 
consumption  (both  drinking  and 
incidental  exposure)  for  surface  waters 
classified  as  public  water  supplies 
(WCd=two  liters/day)  and  average  per 
capita  incidental  daily  water  exposure 
for  surface  waters  not  used  as  public 
water  supplies  (WCr=0.01  Uteris/ day). 


FC=mean  consumption  by  regional 
sport  fishers  of  regionally  caught 
freshwater  fish=0.015  kg/day. 

BAF=bioaccimiulation  factor  derived 
through  use  of  the  BAP  methodology  in 
Appendix  B  of  today's  proposal. 

Tne  Tier  I  human  noncancer  criteria 
or  Tier  II  value  is  calculated  as  follows: 


HNV  = 


ADExBWxRSC 
WC  +  (FCxBAF) 


Where: 

HNV=Him3an  noncancer  value  in 
milligrams  per  liter  (mg/L). 

ADE=Acceptable  daily  exposure  in 
milligrams  toxicant  per  kilogram  body 
weight  per  day  (mg/kg/day). 

RSC=Kelative  source  contribution 
factor  of  0.8  for  bioaccumulative 
chemicals  of  concern.  This  is  generally 
used  for  bioaccumulative  organic 
compounds  to  allow  for  potential 
exposure  via  sources  other  than 
consumption  of  contaminated  water  and 
fish  recreational  exposure. 

8.  Proposed  Criteria  and  Values 

Proposed  40  CFR  part  132.  Table  3. 
sets  forth  HCVs  and  HNVs  which  have 
been  derived  using  today's  proposed 
methodologies  for  20  chemicals  or 
classes  of  chemicals.  Note  that  for  each 
HCV  and  HNV,  two  criteria  are 
provided.  The  first  is  that  which  applies 
when  exposure  is  from  recreational 
activities  and  consumption  of  aquatic 
organisms.  The  second  is  that  which 
applies  when  exposure  is  from 
consumption  of  aquatic  organisms, 
drinking  water  and  recreational 
activities.  EPA  requests  comments  on 
the  proposed  HCVs  and  HNCs  in  Table 
3  of  proposed  40  CFR  part  132.  The 
administrative  record  for  this  proposal 
contains  technical  support  documents 
describing  the  details  of  derivation  of 
each  criterion  and  value. 

One  of  the  chemicals  for  which  EPA 
has  derived  a  proposed  HNV  and 
proposed  HCV  is  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  ("dioxin"). 
EPA  is  currently  conducting  a  major 
new  dioxin  research  and  analysis  effort, 
the  results  of  which  could  not  be 
reflected  in  today's  proposal.  If  the 
results  of  this  study  become  available 
prior  to  finalizing  today's  proposed  rule, 
EPA  expects  to  publish  a  notice  of 
availabihty  and  soUdt  comment  on 
whether  the  proposal  should  be 
modified  to  reflect  this  new 
information.  If  the  results  of  the  study 
are  not  available  before  EPA  issues  a 
final  rule,  EPA  may  consider  delaying 
publication  of  a  final  dioxin  criterion  to 
ensure  that  it  reflects  the  latest  scientific 
information.  Alternatively,  EPA  could 
finalize  the  dioxin  criteria  and  modify 


them  as  necessary  when  the  human 
health  component  of  the  ongoing 
studies  is  complete.  If  EPA  choses  this 
alternative,  EPA  believes  that  the 
antibacksliding  provisions  of  the  Clean 
Water  Act  will  not  prevent  adjustments 
to  the  criteria.  Readers  are  referred  to 
section  n  of  this  preamble  for  a  full 
discussion  of  this  issue.  EPA  invites 
comment  on  the  approach  it  should  take 
to  establishing  dioxin  criteria  pending 
completion  of  its  ongoing  dioxin 
studies. 

C.  Relationship  of  the  Great  Lakes 
Initiative  Guidelines  to  National 
Guidelines  Revisions 

As  stated  above,  much  of  the  Great 
Lakes  methodology  for  deriving  human 
health  criteria  is  based  on  the  1980 
methodology  and  advances  in  the 
science  since  1980.  Concurrent  with  the 
development  of  the  Great  Lakes 
Guidance,  EPA  is  also  in  the  process  of 
reviewing  and  revising  the  1980 
National  Guidelines  which  would  apply 
to  development  of  EPA  National  water 
quality  criteria  under  section  304(a)  of 
the  Clean  Water  Act.  It  is  expected  that 
many  aspects  of  today's  proposed  Great 
Lakes  Guidance  that  differ  from  the 
1980  National  Guidelines  will  be 
proposed  as  part  of  the  revised  National 
guidehnes.  for  instance,  EPA  may 
propose  factors  such  as  incidental 
exposures  from  recreational  activities,  a 
relative  source  contribution  for  some  or 
all  pollutants  that  accounts  for 
exposures  through  non-surface  water 
pathways,  use  of  a  fish  consumption 
rate  corresponding  to  the  mean  for  sport 
angler  consumers,  and  Tier  II  values 
development  methodologies,  unless,  in 
the  development  of  final  Great  Lakes 
Guidance  or  in  the  proposed  or  final 
revised  National  guidelines,  there  are 
new  data  or  persuasive  comment  that 
would  lead  to  directing  a  change  in 
policy  and  decisionmaking. 

All  public  comments  received  on  the 
Great  Lakes  Guidance  will  be  integral  to 
preparing  proposed  revisions  to  the 
National  guidelines.  It  is  currently 
expected  that  a  proposed  revision  to  the 
National  guidelines  will  be  published  in 
the  Federal  Register  in  1993  and  that 
there  will  be  a  separate  opportunity  for 
public  comment  on  that  proposal. 

With  respect  to  every  ch«mge  from  the 
methodology  in  the  current  1980 
National  Guidelines  that  is  proposed 
today,  EPA  is  considering  the  possibility 
of  making  no  change  from  the  current 
methodology.  Accordingly,  EPA 
requests  comments  on  the  possibility  of 
retaining  the  approach  set  forth  in  the 
1980  National  Guidelines  with  respect 
to  each  individual  component  of  today's 
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proposal  that  differs  from  the  current 
National  guidelines. 

D.  Comparison  With  the  Clean  Water 
Act  and  Great  Lakes  Water  Quality 
Agreement 

As  mentioned  earlier  in  section  m.D 
(Aquatic  Life),  the  CPA  states  that  the 
proposed  Guidance  shall  be  no  less 
restrictive  than  the  provisions  of  the 
Clean  Water  Act  and  National  Water 
Quality  Criteria  and  Guidance.  The  CPA 
also  specifies  that  the  Guidance  is  to 
conform  with  the  objectives  and 
provisions  of  the  Great  Lakes  Water 
Quality  Agreement.  The  discussion 
below?  addresses  conformance  of  the 
proposed  human  health  methodologies 
and  criteria  with  these  requirements. 

1.  Tier  I  Human  Health  Criteria/ 
Methodology 

a.  Comparison  With  the  Clean  Water 
Act.  Under  the  authority  of  section 
304(a)(1)  of  the  Clean  Water  Act,  EPA 
established  the  1980  National 
Guidehnes,  to  be  used  in  dmving 
National  human  health  criteria.  EPA 
believes  that  although  today's  proposed 
Tier  I  human  health  criteria 
methodology  and  the  criteria  proposed 
thereunder  are  not  identical  to  the  1980 
National  Guidelines  and  individual 
National  criteria  in  all  details,  they  are 
generally  no  less  restrictive. 

First,  as  discussed  above  in  this 
section  of  the  preamble,  EPA  is 
proposing  in  today's  notice  Tier  I 
human  health  criteria  for  20  poUutants 
for  which  National  criteria  exist  These 
pollutants  include  a  broad  section  of 
chemicals  of  concern  proposed  by  the 
Initiative  Conunittees  to  test  the 
proposed  methodology.  Although 
today's  proposal  includes  only  these  20 
pollutants  while  National  human  health 
criteria  are  ciurently  available  for  over 
90  pollutants,  EPA  believes  that  this 
approach  will  not  result  in  less  stringent 
levels  of  control.  This  is  because  under 
the  implementation  scheme  proposed 
today.  Great  Lakes  States  would  be 
required  to  derive  criteria  and  values  for 
these  pollutants  and  for  all  other 
pollutants  except  those  listed  in  Table  5 
of  part  132  whenever  sufficient  data 
exist  to  meet  Tier  I  or  Tier  11  minimum 
data  requirements  and  the  State 
determines  that  it  is  necessary  to  control 
these  pollutants.  Thus,  the  scope  of  the 
proposal  in  terms  of  pollutants  covered 
is  actually  broader  than  the  current 
National  Guidance. 

Furthermore,  because  the  Tier  I 
criteria  for  human  health  proposed 
today  assume  a  higher  fish  consumption 
rate  than  the  National  criteria  and  use 
BAFs  rather  than  BCFs  to  calculate  fish 
tissue  residues,  the  proposed  numeric 


criteria  are  equivalent  to  or  more 
restrictive  than  the  current  National 
criteria,  with  one  exception.  The 
proposed  drinking  water  criterion  for 
cyanide  is  slightly  higher  (i.e.,  less 
stringent)  than  the  National  cyanide 
criterion.  The  proposed  cyanide  Tier  I 
human  health  criteria  for  drinking  and 
nondrinking  waters  are  based  only  on 
noncancer  effects.  Although  both 
today's  proposed  cyanide  criteria  and 
the  National  cyanide  criteria  are  based 
on  the  same  study,  there  is  a  small 
difference  between  the  criteria  due  in 
part  to  the  different  fish  consumption 
rate  and  In  part  to  rounding  of  the  ADE 
and  the  criterion  itself.  EPA  requests 
comment  on  the  option  of  promulgating 
the  drinking  water  National  criterion  for 
cyanide. 

Additional  Guidance  provisions  and 
measures  will  further  enhance 
consistency  with  the  Clean  Water  Act. 
Specifically,  EPA  is  proposing 
elsewhere  in  today's  Guidance  a 
procedure  to  review  State-calculated 
Tier  I  criteria  for  consistency  with  the 
Tier  I  methodology.  In  addition,  the 
proposed  Guidance  contains  a 
requirement  for  State  adoption  as 
standards  of  any  Tier  I  criterion  that 
EPA  publishes  in  the  future.  These 
provisions  are  intended  to  ensure 
consistency  vnth  the  Clean  Water  Act 
and  to  promote  consistency  in 
regulation  throughout  the  Great  Lakes 
System. 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement.  For  the 
reasons  stated  in  section  in.D  (Aquatic 
Life)  of  this  preamble,  EPA  believes  that 
today's  proposal  conforms  to  the 
General  Objectives  of  the  Agreement 
regarding  the  elimination  or  reduction 
of  discharges  into  the  Great  Lakes 
System.  For  the  20  pollutants  for  which 
Tier  I  human  health  criteria  are  being 
proposed  in  today's  notice,  the 
Agreement  does  not  specify  niuneric 
water  quality  criteria  for  the  protection 
of  human  health.  The  Agreement  does 
specify  levels  in  the  edible  portion  of 
fish  that  should  not  be  exceeded  for  the 
protection  of  human  consiuners  offish 
for  heptachlor/heptachlor  epoxide  and 
lindane. 

As  stated  earlier,  EPA  believes  that 
the  Guidance  criteria  and  methodologies 
proposed  herein  should  serve  as  a  basis 
to  amend  and  supplement  the  Great 
Lakes  Water  Quality  Agreement,  as 
proposed  by  the  Initiative  Committees. 
2.  Tier  U  Criteria  Methodology 

a.  Comparison  With  the  Clean  Water 
Act.  EPA's  current  guidance  and 
regulations  for  water  quality  standards 
contain  nothing  directly  analogous  to 
the  two-tier  approach  proposed  today 


for  human  health.  States  currently  have 
verv  broad  discretion  when  regulating 
pollutants  that  are  subject  only  to 
narrative  criteria.  EPA  believes  that 

today's  proposalis  more  rigorous  than 
the  current  National  requirements  in 
this  area  because  the  proposed  Tier  II 
method  derives  generally  more 
conservative  values  for  non-cancer 
criteria  to  compensate  for  greater 
uncertainty  in  the  database.  Based  on 
studies  done  to  date,  EPA  expects  that 
Tier  II  values  will  be  more  stringent 
than  existing  standards  for  these 
pollutants  in  most  cases.  Further,  this 
approach  imposes  a  structure  to  the 
process  of  translating  narrative  criteria 
into  numeric  values.  Finally,  today's 
approarJi  will  result  in  more  uniform 
control  of  pollutants  lacking  National 
standards  in  the  Great  Lakes  States. 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement.  EPA  believes 
that  the  Tier  II  methodology  is 
consistent  with  the  General  Objectives 
of  the  Agreement.  Moreover,  it  serves  as 
a  translator  mechanism  of  the  States' 
narrative  water  quahty  standards.  The 
Tier  n  methodology  will  enhance 
regulatory  efforts  in  the  Great  Lakes 
basin,  will  serve  its  purpose  of 
promoting  consistency  in  the  regulation 
of  toxics  in  the  Great  Lakes  basin,  and 
is  therefore  also  in  conformance  with 
the  Agreement. 

E.  Rexiew  of  the  Great  Lakes  Guidance 
by  the  EPA  Science  Advisory  Board 
(SAB) 

The  SAB  reviewed  the  Human  Health 
proposal  for  the  Great  Lakes  Guidance 
presented  today.  Their  complete 
findings  and  opinions  are  reported  in  an 
EPA  document  entitled.  "An  SAB 
Report:  Evaluation  of  the  Guidance  for 
the  Great  Lakes  Water  Quality 
InitiaUve",  EPA-SAB-EPEC/DWC-93- 
005.  December  1992.  which  is  available 
in  the  administrative  record  for  this 
rulemaking. 

The  SAB  commented  that  the  tiered 
approach  offers  a  mechanism  for 
improving  EPA's  data  base  to  reduce 
uncertainties  and  to  develop 
appropriate  data  for  GLWQI  compounds 
for  which  National  criteria  do  not  exist. 
EPA  agrees  with  this  comment.  The 
intent  of  the  two-tiered  approach  was  to 
develop  water  quality  standards  and 
permit  values  for  chemicals  of  concern 
and  to  also  promote  the  development  of 
data  needed  to  complete  data  bases  in 
developing  criteria. 

The  SAB  also  commented  that  the 
tiered  aporoach  has  the  potential  to  be 
frivolously  applied  to  chemicals 
regarded  as  safe.  EPA  beheves  that  if  the 
proposed  Great  Lakes  Guidance  were 
applied  Uterally,  without  applying  basic 
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toxicologic  judgement,  there  is  the 
potential  for  misapplication.  However, 
the  tiered  approach  is  being  applied  to 
chemicals  which  are  considered 
hazardous  in  the  basin,  of  which  there 
are  approximately  140.  It  is  unUkely 
that  criteria  will  be  developed  for 
chemicals  such  as  sugar  or  fatty  acids. 
In  addition,  the  Great  Lakes  Guidance 
does  not  estabUsh  a  rule  that  criteria 
will  b«  developed  for  all  chemicals  for 
which  data  exist.  Criteria  or  values  are 
to  be  developed  for  the  Ust  of  140  which 
are  deemed  "chemicals  of  concern"  in 
the  Great  Lakes  basin. 

Additionally,  the  SAB  noted  that  it  is 
not  possible  to  argue  that  Tier  I 
chemicals  protect  against  reproductive/ 
developmental  or  carcinogenic 
endpoints  because  the  minimum  data 
base  does  not  reouire  data  appropriate 
to  estimate  such  hazards.  EPA's 
response  is  that  it  is  true  that  the  Tier 
I  requirements  do  not  require,  at  a 
minimum,  all  data  for  all  possible 
effects.  However,  the  goal  of  Tier  I  is  to 
evaluate  all  available  data  before 
developing  a  HNV  or  HCV.  In  addition, 
the  Great  Lakes  Guidance  attempts  to 
track  very  closely  with  estabUshed  EPA 
cancer  and  noncancer  guidelines  for 
evaluating  data  and  establishing  safe 
daily  levels.  Presently,  if  the  only 
existing  data  is  noncancer.  subchronic 
data  (e.g.,  90  day  study),  EPA  allows 
development  of  an  RfD  as  long  as 
uncertainty  factors  are  used  to 
compensate  for  lack  of  reproductive/ 
developmental  data. 

The  use  of  uncertainty  factors  does 
not  take  the  place  of  well-run 
reproductive/developmental  studies.  It 
merely  assumes  that  if  a  reproductive 
study  was  conducted  it  may  result  In  a 
slightly  lower  NOAEL  or  LOAEL. 
Hence,  the  practice  of  using  an  extra 
uncertainty  factor  of  3  for  lack  of 
reproductive/developmental  data  by  the 
RflD  work  group. 

With  regard  to  an  adjustment  in  Tier 
I  for  a  lack  of  carcinogenic  data.  Tier  I 
cancer  criteria  are  only  developed  if  the 
chemical  is  considered  a  Group  A,  B,  or 
C  carcinogen  by  EPA's  CRAVE  group. 
When  there  is  a  lack  of  carcinogenic 
data,  a  Tier  II  value  may  be  developed 
if  the  chemical  is  considered  a  Group  C 
carcinogen  and  enough  data  is  available 
to  develop  aq'*. 

Placing  a  chemical  lacking  in 
reproductive/developmental  and/ or 
carcinogenic  data  in  Tier  II  may  help  to 
generate  such  data  but  would  also 
present  an  inconsistency  with 
previously  promulgated  EPA  drinking 
water  standards.  Many  compoimds 
regulated  under  the  Safe  Drinking  Water 
Act  are  Group  D  chemicals:  Not  enough 
data  available  to  make  a  carcinogenicity 


evaluation.  EPA  acknowledges  that  it  is 
important  to  strike  a  balance  between 
the  need  to  regulate  a  chemical,  if  it  is 
regarded  as  a  human  health  concern, 
and  the  need  to  complete  the 
toxicological  data  base  for  a  particular 
chemical. 

The  suggestion  that  well- 
characterized  Group  C  chemicals  that 
arguably  do  not  pose  a  cancer  threat  be 
regulated  on  a  noncancer  basis  is  an 
option  which  has  been  raised  in  the 
GLWQI  proposal. 

The  SAB  further  stated  that  conflict 
may  arise  if  criteria  are  developed  for 
disinfectants  and  disinfection  by- 
products. EPA  realizes  there  are 
potential  conflicts  related  to  the 
regulation  of  chlorine  and  chlorinated 
by-products.  However,  if  disinfection 
by-products  are  toxic  to  humans, 
aquatic  organisms  and/or  wildlife,  then 
industrial  or  municipal  discharges  of 
chlorine,  chloramines  or  by-products 
should  be  controlled  by  Great  Lakes 
Initiative  criteria.  In  many  cases, 
disinfection  of  wastewater  may  be 
necessary  to  maintain  a  use  designation 
(e.g..  swimmable).  However,  if 
chlorination  results  in  the  loss  of  fish. 
wildUfe  and  a  fishable  use  designation, 
the  reduction  of  chlorination  by- 
products will  be  required  through 
GLWQI  criteria.  Clearly,  a  balance  will 
have  to  be  struck  in  the  development  of 
criteria  which  serve  as  the  basis  for 
confUcting  designated  uses. 

The  SAB  also  commented  that  the 
GLWQI  Guidance  may  confUct  with 
existing  National  guidelines  and 
criteria.  EPA  acknowledges  the  potential 
for  confusion.  In  reviewing  and  revising 
the  1980  methodology  for  developing 
human  health  criteria.  EPA  is  closely 
examining  the  requirements  of  the 
GLWQI.  However,  it  must  be  noted  that 
the  GLWQI  Guidance  is  based  on  the 
combination  of  basic  National 
methodology  guidelines  for  conducting 
risk  assessment  with  regional  exposure 
assumptions. 

With  regard  to  thresholds  for 
carcinogens,  the  SAB  stated  that  the 
method  by  which  low  dose 
extrapolation  is  conducted  should  not 
be  viewed  as  simply  threshold  or 
nonthreshold  carcinogens.  Mechanisms 
of  action  should  be  considered.  The 
Human  Health  TSD  presents  text  from 
EPA's  1986  cancer  guidelines  which 
recommends  the  evaluation  of 
mechanistic  cancer  and 
pharmacokinetic  data  in  assessing 
carcinogens  and  models  to  be  used  in 
quantifying  the  potency.  The  TSD 
includes  a  level  of  subtlety  with  regard 
to  carcinogenicity  not  present  in  the 
regulation  and  preamble. 


Further,  the  SAB  noted  that  with 
regard  to  a  Minimimi  Data  Base.  Tier  I 
and  n  should  develop  separate  values 
for  Group  C  chemicals  depending  on  the 
available  data.  Tier  I  should  only  be 
reserved  for  Group  C  chemicals  which 
have  been  adequately  tested  and  which 
do  not  support  the  notion  that  they  are 
probable  numan  carcinogens.  Tier  II 
should  include  chemicals  which  have 
been  tested  in  only  one  species.  EPA's 
response  to  this  comment  is  that  the 
GLWQI  Guidance  allows  for  the 
development  of  Tier  I  or  II  values  for 
Group  C  chemicals  depending  on  the 
available  data.  The  distinguishing 
factors  focus  on  whether  enough  data 
exist  to  conduct  a  potency  estimate  and 
whether  a  dose  response  actually  exists. 
To  restrict  Tier  I  to  only  those  chemicals 
which  have  been  adequately  tested  may 
be  too  limiting  and  may  ultimately 
result  in  under  protecting  human 
health.  EPA  ackiiowledges  that  there 
may  be  cases  where  a  chemical  is  so 
well  tested  that  it  does  not  appear  to  be 
a  possible  human  carcinogen.  To 
address  this  situation,  EPA  has 
proposed  the  option  of  regulating  some 
Group  C  chemicals  using  a  noncancer 
endpoint  vdth  an  additional  uncertainty 
factor  to  account  for  possible 
carcinogenicity. 

Another  SAB  comment  states  that 
with  regard  to  the  Tier  n  concept,  a  28 
day  test  may  not  detect  some  human 
health  effects  especially  for  chemicals 
with  long  latency  periods.  EPA  realizes 
the  use  of  a  28  day  NOAEL  may  be 
marginal  for  detecting  some  chronic 
human  health  effects  and  is  conducting 
research  in  this  area  over  the  next  year 
to  determine  whether  the  28  day  data 
are  a  reliable  minimum  data  point.  EPA 
is  also  restricting  the  development  of 
Tier  II  values  to  results  of  28  day  studies 
which  have  examined  systemic  effects 
and  ideally  provided  some 
histopatholoeical  examination. 

The  SAB  also  commented  that  with 
regard  to  the  use  of  a  Relative  Source 
Contribution,  an  80  percent  RSC  is  not 
supportable  because  it  is  within  the 
rounding  error  on  the  calculations  of  the 
overall  exposure.  In  addition,  other 
sources  should  already  be  compensated 
for  in  the  calculation  of  fish 
consumption.  EPA's  response  to  this 
comment  is  that  the  use  of  an  RSC  was 
incorporated  to  accoimt  for  other 
sources  that  may  contain  the  chemical 
besides  fish.  In  the  case  of  pesticides, 
for  example,  many  agricultural  or  dairy 
products  may  contain  a  pesticide  in 
quantities  large  enough  to  make  the  RSC 
concept  important.  It  is  true  that  the  80 
percent  may  be  within  the  rounding 
error  for  the  calculation  of  the  overall 
exposure,  but  the  intent  was  to  reduce 
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the  criteria  by  20  percent  in  the  case  of 
a  bioaccumulative  chemical.  In  essence 
the  20  percent  reduction  serves  as  a 
safety  factor  to  protect  against  other 
possible  sources  of  the  chemical  which 
have  not  been  expUcitly  accounted  for. 
This  is  the  same  process  (setting  a 
default  RSC  of  20  percent  when  data  on 
other  sources  does  not  exist)  which  is 
done  in  developing  drinking  water 
standards,  which  has  been  approved  by 
the  SAB  in  its  review  of  drinking  water 
standards. 
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VI.  Wildlife 

A.  Introduction 

For  the  purposes  of  the  proposed 
Great  Lakes  Water  Quahty  Criteria 
Guidance,  "wildlife"  is  defined  as 
species  in  both  Taxonomic  Classes. 
Aves  and  Mammaha  (birds  and 
mammals).  The  proposed  Guidance  for 
deriving  wildUfe  criteria  and  values  is 
included  in  appendix  D  of  the  proposed 
Guidance.  The  Technical  Support 
Document  for  Wildlife  Criteria  is  an 
appendix  to  this  preamble.  The  actual 
criteria  documents  which  provide  the 
data  and  the  derivation  of  the  individual 
criteria  are  available  in  the 
administrative  record  for  this 
rulemaking.  EPA's  expectations  for 
determining  whether  a  State's  water 
quality  standards  are  consistent  with  the 
Guidance  are  set  forth  in  §  132.6  of  the 
proposed  Guidance. 

hi  the  case  of  toxic  chemicals, 
terminal  predators  such  as  otter,  mink, 
gulls,  terns,  eagles,  osproys  and 
kingfishers  are  at  risk  from 
contaminants  in  Great  Lakes  waters.  In 
addition  to  direct  exposure  via  drinking 
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the  water,  species  at  higher  trophic 
levels  are  exposed  to  toxic  substances 
tlirough  the  food  web  as  the  chemicals 
proceed  upward  via  biomagnification. 
Contaminants  which  are  almost 
undetectable  in  lake  water  may  be 
magnified  hundreds  of  thousands  of 
times  within  the  flesh  of  fish  and 
magnified  still  further  in  a  carnivorous 
bird  or  mammal  which  consumes 
contaminated  fish  out  of  the  Great 
Lakes. 

Because  wildlife  species  are  at  the  top 
of  the  food  web,  current  criteria  derived 
to  protect  fish,  which  live  in  the  water, 
may  be  inadequate  to  protect  high-level 
wildlife  consumers  of  contaminated 
fish.  Wildlife  are  especially  at  risk  from 
chemicals  which  biomagnify  because 
they  are  frequently  exposed  to  very  high 
levels  of  the  contaminants  since  they 
reside  at  the  apices  of  aquatic  food 
webs.  For  this  reason,  emphasis  was 
placed  on  selecting  piscivorous  wildlife 
species  (i.e.,  those  which  eat  fish)  for 
the  derivation  of  wildlife  criteria  as 
representative  of  species  likely  to 
experience  significant  contamination 
through  an  aquatic  food  web.  Wildlife 
species  may  also  have  unique  metabolic 
pathways  which  make  them  more 
susceptible  to  the  toxicity  of  a  chemical 
than  aquatic  species. 

Research  on  wildlife  species  resident 
in  the  Great  Lakes  indicates  that  wildlife 
populations  are  threatened  in  areas  of 
high  contamination  by  toxic  chemicals. 
In  the  Great  Lakes,  reproductive 
impairment  of  numerous  wildlife 
species  has  been  correlated  with  the 
presence  of  PCBs,  DDT  and  its 
metabolites,  and  other  contaminants.  In 
the  1960s,  mink  fed  a  diet  of  Great  Lakes 
fish  suffered  complete  reproductive 
failure.  Detailed  laboratory  investigation 
revealed  that  the  causative  agent  was 
PCBs  in  Great  Lakes  fish.  The  overall 
reproductive  success  of  bald  eagles  is 
much  lower  along  lake  shore  areas  of 
the  Great  Lakes  than  in  inland  nesting 
territories. 

There  is  additional  discussion  located 
in  the  section  I  (Background)  of  this 
preamble  on  the  impacts  of  toxic 
chemicals  on  wildlife  in  the  Great 
Lakes.  Numerous  studies  confirm  the 
adverse  effects  of  pollution  on  Great 
Lakes  wildlife  and  support  the  need  for 
water  quality  criteria  formulated  for 
their  protection.  It  is  because  of  the 
numerous  impacts  of  toxic  chemicals 
observed  in  wildlife  in  the  Great  Lakes 
and  the  inconsistencies  among  the  Great 
Lakes  States  and  Tribes  in  addressing 
wildlife  impacts,  that  the  Steering 
Committee,  Technical  Work  Group,  and 
EPA  agreed  there  was  a  need  for 
generation  of  separate  wildlife  criteria 
as  a  part  of  the  Great  Lakes  Water 


Quality  Initiative  (GLWQI).  This 
provides  the  rationale  for  proposing 
specific  wildlife  standards  in  this 
Guidance. 

EPA  has  ample  authority  to  develop 
criteria  and  methods  specifically 
directed  at  protecting  wildlife  from 
threats  originating  in  Great  Lakes 
waters.  Section  118(c)(2)(A)  of  the  Clean 
Water  Act  requires  EPA  to  develop 
numerical  limits  on  pollutants  in  Great 
Lakes  waters  to  protect  wildlife  as  well 
as  human  health  and  aquatic  hfe. 
Similarly,  provisions  of  the  Great  Lakes 
Water  QuaHty  Agreement  of  1978 
require  the  United  States  and  Canada  to 
protect  wildlife.  For  example.  Article  III 
of  the  Agreement  established  a  "General 
Objective"  of  freeing  the  Great  Lakes 
System  from  substances  resulting  from 
human  activity  that  will  adversely  affect 
waterfowl. 

Moreover,  several  of  the  "Specific 
Objectives"  for  individual  pollutants  set 
out  in  Annex  I  of  the  Agreement  also  set 
limits  which  should  not  be  exceeded  in 
order  to  protect  fish-consuming  birds 
and  animals.  These  are  presented  as  fish 
tissue  concentrations  or  water 
concentrations  as  follows:  DDT  and  its 
metabolites  in  whole  fish  should  not 
exceed  0.3  micrograms  per  gram  (wet 
weight  basis),  the  concentration  of  total 
PCBs  in  whole  fish  should  not  exceed 
0.1  micrograms  per  gram  (wet  weight 
basis),  and  the  concentration  of  total 
meroiry  in  whole  fish  should  not 
exceed  0.5  micrograms  per  gram  (wet 
weight  basis).  The  "Specific  Objectives" 
which  present  water  concentrations 
which  should  not  be  exceeded  for  the 
protection  of  fish-consuming  birds  and 
animals  are:  the  total  concentration  of 
DDT  and  its  metabolites  should  not 
exceed  0.003  micrograms  per  liter;  and 
mirex  and  its  degradation  products 
should  be  less  than  detection  levels  as 
determined  by  the  best  scientific 
methodology  available. 

Section  304(a)(1)  of  the  Clean  Water 
Act  also  authorizes  EPA  to  develop 
criteria  that  protect  wildlife  for  all 
waters  of  the  United  States.  As 
explained  in  more  detail  later  in  this 
section  of  the  preamble  to  this  rule,  EPA 
has  not  yet  issued  any  nationally 
applicable  criteria  targeted  solely  at  the 
protection  of  wildlife.  Rather,  EPA 
incorporated  consideration  of  wildlife 
impacts  into  the  1985  methodology  for 
developing  criteria  for  aquatic  life 
(Stephen,  et.  al.,  1985). 

The  proposed  Guidance  relating  to 
wildlife  criteria  was  developed  as  part 
of  the  GLWQI.  The  Technical  Work 
Group  and  the  Steering  Committee  are 
collectively  referred  to  within  this 
portion  of  the  preamble  as  the 
Committees  of  the  Initiative.  The 


Committees  of  the  Initiative  assigned 
the  lead  in  developing  an  initial 
proposal  for  deriving  criteria  to  protect 
wildlife  for  the  Great  Lakes  Guidance  to 
the  State  of  Wisconsin.  The  procedure 
proposed  by  the  Wisconsin  Department 
of  Natural  Resources  was  modified 
through  discussions  in  the  Committees 
of  the  Initiative  and  modified  and 
approved  by  EPA. 

In  developing  the  methodology  for 
deriving  wildlife  criteria  for  the  GLWQI, 
the  Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Water  Resources 
Management,  obtained  scientific 
guidance  from  participants  in  a  one-day 
workshop  (the  Workshop)  held  in 
Madison,  Wisconsin,  November  8, 1990. 
Wildlife  research  toxicologists  and 
biologists  representing  academia.  State 
governments,  the  U.S.  Fish  and  Wildlife 
Service  and  EPA  were  invited  to 
participate  in  the  Workshop. 
Representatives  of  the  regulated 
community  were  also  present  at  the 
Workshop. 

B.  Wildlife  Criteria  Methodology 

Like  the  aquatic  life  and  human 
health  criteria  methodologies  described 
above.  EPA  is  proposing  a  two-tiered 
approach  for  the  Great  Lakes  Water 
Quality  Guidance  for  Wildlife,  which 
will  hereinafter  be  referred  to  as  Tiers  I 
and  n.  EPA  is  proposing  to  require  all 
Great  Lakes  States  and  Tribes  to  apply 
the  methodology  to  derive  Tier  I  criteria 
and  Tier  II  values,  as  well  as  the  Tier  I 
numeric  criteria  proposed,  to  discharges 
into  the  Great  Lakes  System.  The 
Committees  of  the  Initiative  developed, 
and  EPA  is  proposing,  a  Tier  11  method 
that  is  very  similar  to  the  proposed  Tier 
I  method.  However,  because  Tier  II 
values  are  based  on  a  less  extensive  data 
base  than  are  Tier  I  criteria,  the 
uncertainty  factor  which  accounts  for 
interspecies  toxicological  differences 
(the  Species  Sensitivity  Factor)  may  be 
smaller  than  that  used  in  deriving  a  Tier 
I  criteria.  In  deriving  Tier  11  values,  the 
Species  Sensitivity  Factor  may  also 
accoimt  for  interspecies  toxicological 
differences  across  taxonomic  classes. 
This  uncertainty  factor  is  intended  to 
address  any  uncertainties  stemming 
from  the  use  of  a  less  inclusive  database 
and  its  use  is  meant  to  produce  Tier  II 
values  that  are  conservative. 

Tier  II  values  are  Intended  to  be 
conservative  to  encourage  data 
generation  so  a  Tier  I  criteria  can  be 
calculated.  Although  States  and  Tribes 
have  the  authority  at  their  discretion  to 
do  so,  EPA  does  not  intend  that  Tier  n 
values  will  be  adopted  into  State 
standards,  but,  rather,  will  serve  as  a 
translator  mechanism  for  interpretation 
of  the  State's  narrative  criteria  (e.g..  no 
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toxic  pollutants  in  toxic  amounts)  and 
as  a  basis  for  developing  control 
measures  such  as  effluent  limitations  in 
NPDES  pennits.  In  the  future.  EPA  may 
replace  Tier  H  values  with  Tier  I  criteria 
as  more  data  are  generated. 

1.  Wisconsin  State  Wild  and  Domestic 
Animal  Criteria 

The  Committees  of  the  Initiative 
chose,  as  the  starting  point  for  the 
development  of  the  wildlife  criteria 
methodology,  the  Wild  and  Domestic 
Animal  Criteria  (WDAC)  approach 
developed  by  the  State  of  Wisconsin 
(Wisconsin  Administrative  Code  NR 
105.07.  1989;  Technical  Support 
Document  forNR  105. 1988).  which  is 
available  in  the  administrative  record 
for  this  rulemaking.  A  WDAC  is  the 
lowest  species  wild  and  domestic 
animal  value  (WDAV)  calculated  using 
the  equation  presented  below.  The 
equation  used  to  derive  the  WDAV 
portrays  a  "model  animal"  as  follows: 

WDAV  =  NOAELxWtAxSSF 
I  Wa+(FaXBAF) 

where:  WDAV  is  the  wild  and  domestic 
animal  value  in  milligrams  per  hter 
(mg/L);  NOAEL  is  the  no  observable 
adverse  effect  level  in  milligrams  of 
substance  per  kilogram  of  body  weight 
per  day  as  derived  from  mammalian  or 
avian  studies  (mg/kg-d);  WtA  is  the 
average  weight  in  kilograms  (kg)  of  the 
test  animals;  Wa  is  the  average  daily 
volume  of  water  in  hters  consumed  per 
day  (L/d)  by  the  test  animals;  SSF  is  the 
species  sensitivity  factor  which  is  an 
uncertainty  factor  ranging  between  0.01 
and  1  to  account  for  differences  in 
species  sensitivity;  Fa  is  the  average 
daily  amount  of  food  consumed  by  the 
test  animals  in  kilograms  (kg/d);  and 
BAF  is  the  aquatic  life  bioacomiulation 
factor  with  units  of  liter  per  kilogram  (L/ 
^81  • 

2.  Modifications  to  Wisconsin's  WDAC 
Procedure 

As  mentioned,  the  proposed  Guidance 
on  a  water  quality  criteria  methodology 
for  wildlife  is  based  on  the  State  of 
Wisconsin's  vdldlife  criteria  procedure. 
However,  the  Initiative  Committees  and 
n>A  developed  several  modifications  of 
this  State  procedure  which  EPA  is 
proposing  to  incorporate  into  the 
proposed  Guidance.  They  include-  A 
requirement  that  States  and  Tribes  use 
specific  Great  Lakes  species  idenUfied 
by  EPA  as  representatives  of  regional 
wildhfe  species  likely  to  experience 
significant  exposure  from  the  aquatic 
food  web  rather  than  using  a  "model 
animal";  provisions  that  more  clearly 
define  and  make  more  stringent  toxicity 
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data  requirements  (i.e..  a  dose-response 
study  is  required);  provisions  which 
allow  a  subchronic  to  chronic 
uncertainty  factor  to  be  applied  to  the 
NOAEL  to  extrapolate  from  subchronic 
to  chronic  exposure  lengths;  and 
provisions  for  two  Uers  of  criteria  ratber 
than  one  as  under  the  Wisconsin 
approach.  A  fifth  modificaUon  to  the 
approach  submitted  by  Wisconsin  is 
proposed  in  procedure  1  of  appendix  F 
to  part  132  of  this  proposed  Guidance 
(the  site-specific  modification  portion  of 
Great  Lakes  Water  Quality  Guidance 
Implementation  Procedures).  Procedure 
1  allows  for  the  incorporation  of  an 
additional  uncertainty  factor  into  the 
equation  to  account  for  intraspecies 
variability  in  the  derivation  of  a  species- 
specific  wildlife  criterion  or  value  for  a 
species  other  than  the  representative 
species  proposed  for  general  use.  See 
section  Vni.A  of  this  preamble  for  a 
discussion  of  the  additional  uncertainty 
factor  in  the  proposed  procedure  1  of 
appendix  F.  as  well  as  alternative  text, 
upon  which  EPA  invites  comment,  that 
provides  additional  guidance  to  States 
and  Tribes. 


3.  The  Great  Lakes  Water  QuaHty 
InitiaUve  Wildlife  Criteria  Methodology 
The  approach  used  in  the  aquatic  life 
criteria  methodology,  where  the  aquatic 
life  criterion  is  determined  from  a 
statistically  valid  distribution  of  toxicity 
values  for  a  number  of  aquatic  species, 
is  not  currently  feasible  for  the 
derivation  of  wildlife  criteria.  This  is 
because  there  is  a  less  extensive  and 
representative  wildhfe  toxicity  database 
and  limited  information  on  species- 
specific  exposure  parameters.  The 
wildlife  criteria  methodology  is  more 
similar  to  that  employed  in  the 
calculation  of  noncancer  human  health 
criteria. 

The  general  procedure  as  well  as  the 
requirements  for  developing  wildlife 
criteria  and  values  are  provided  in 
appendix  D  to  part  132.  The  Technical 
Support  Document  (TSD)  provides 
additional  background  as  well  as 
guidance  on  the  selection  of  values  for 
uncertainty  factors  which  may  be  used 
in  the  derivation  of  wdldfife  criteria. 
EPA  believes  that  the  States,  the  Tribes 
and  the  pubHc  would  benefit  from  easy 
access  to  the  background  material 
provided  in  the  TSD  because  the 
wildlife  criteria  are  so  new.  EPA. 
however,  acknowledges  that  the  TSD 
repeats  some  of  the  material  that 
appears  in  the  Method.  EPA  also  is 
concerned  that  the  States,  the  Tribes 
and  the  public  may  become  confused 
and  mistakenly  believe  that  the  TSD 
also  sets  out  binding  requirements. 
Consequently.  EPA  is  considering  either 


(1)  combining  the  TSD  vdth  the  Method 
for  publication  in  the  CFR.  or  (2) 
publishing  only  the  Method  in  the  CFR 
and  distribuUng  the  TSD  widely.  EPA 
invites  comment  on  this  issue.  If  option 
(1)  is  pursued.  EPA  invites  comments 
on  whether  there  are  any  components  o^ 
the  TSD  which  should  not  become 
binding  requirements. 

As  with  the  human  health 
methodology,  the  wildlife  methodology 
has  both  a  hazard  and  an  exposure 
component.  The  hazard  component  is 
determined  from  the  toxicity  data  for  > 
given  pollutant  and  the  exposure 
component  is  determined  from  species- 
specific  exposure  parameters, 
a.  Parameters  of  the  Hazard 
Component  of  the  GLWQ!  Wildlife 
Criteria  Methodology.  The  Committees 
of  the  Initiative  discussed  various 
aspects  of  the  hazard  component  of  the 
final  wildlife  criteria  methodology.  EPA 
is  proposing  to  adopt  the  ideas  they 
developed  on  several  aspects  of  the 
hazard  component  of  the  wildlife 
method  which  are  presented  below 

1.  LOAEL  to  NOAEL  Extrapolations  In 
some  studies  when  a  range  of  doses  are 
used,  an  effect  is  observed  at  the  lowest 
chemical  concentration  used  in  the 
study.  The  proposed  Guidance  proposes 
to  allow  use  of  an  uncertainty  factor  that 
would  permit  a  NOAEL  to  be  estimated 
from  the  LOAEL  determined  in  such  a 
study.  Experimental  support  for  this 
concept  is  referenced  in  the  Technical 
Support  Document  for  Wildlife  Criteria 
(the  appendix  to  this  preamble),  as  well 
as  appendix  A  to  the  Great  Lakes  Water 
Quality  Initiative  (GLWQI)  Technical 
Support  Document  for  Human  Health 
Criteria  and  Values,  which  is  available 
in  the  administrative  record  for  this 
rulemaking.  Copies  are  also  available 
upon  vmtten  request  to  the  address 
listed  in  section  Xm  of  this  preamble. 
EPA  notes  that  use  of  such  an 
adjustment  factor  is  permitted  within 
the  existing  human  health  water  quality 
criteria  process  (45  FR  79353-79354 
November  28. 1980;  and  50  FR  46944- 
46946.  November.  13. 1985).  EPA  is 
proposing  to  allow  this  adjusted  NOAEL 
value  to  be  used  in  the  derivation  of 
both  Tier  I  wildhfe  criteria  ; 
wildhfe  values.  EPA 
on  this  approach. 

ii.  Subchronic  to  Chrc 
Extrapolations.  The  wildlW criteria 
methodology  allows  jgftpplication  of 
an  uncertainty  facto^^djust  the 
NOAEL  from  a  subcnronic  study  to 
estimate  a  chronic  NOAEL.  Because  of 
toxicokinetic  considerations,  bioassays 
that  are  of  insufficient  duration  to 
encompass  a  significant  portion  of  an 
organism's  life  span  or  a  sensitive  life 
stage  may  underestimate  hazards.  EPA 
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proposes  providing  the  option  of 
cc.nsidering  e.xposure  length  by 
extrapolating  from  subchronic  studies  to 
estimate  chronic  impacts.  As  presented 
in  the  Technical  Support  Document  for 
V/iidiife  Criteria  (the  appendix  to  this 
preamble),  the  value  of  \his  term  must 
be  based  on  the  bioaccumulative 
potential  of  tiie  chemical,  toxicokinetic 
considerations,  test  length  and  available 
test  data.  The  value  applied  can  range 
from  1.0  to  10.  adopting  the  10-fold 
uncertainty  factor  value  applied  in  the 
derivation  of  human  health  criteria  as 
the  upper  liinit  for  the  value. 
Endorsement  of  this  approach  by  EPA  is 
referenced  in  the  Technical  Support 
Document  for  Wildlife  Criteria  (the 
appendix  to  this  preamble),  and 
experimental  support  for  this  approach 
is  referenced  in  appendix  A  to  the 
GLWQI  Technical  Support  Document 
for  Human  Heelth  Cnteria  and  Values. 
EPA  requests  comments  on  the 
provisions  to  allow  for  such  adjustments 
to  the  NOAEL  in  the  derivation  of 
wildlife  criteria. 

iii.  Species  Sensitivitv  Factor.  In  the 
derivation  of  noncancer  human  health 
criteria,  an  urxertainty  factor  is  applied 
when  extrapolating  from  results  of  long- 
term  studies  on  experimental  animals  to 
humans.  EPA  is  proposing  to  allow  use 
of  a  species  sensitivity  factor  (SSF) 
which  adjusts  for  the  same  type  cf 
uncertainty — differences  in 
toxicological  sensitivity — among 
wildlife  species.  Specifically,  it  adjusts 
only  for  differences  in  toxicologtcsl 
sensitivity  between  the  test  species  (the 
species  from  which  the  NOAEL  is 
derii'ed)  and  the  representative  wildlife 
species  identified  for  protection  or  the 
species  identified  as  requiring  greater 
protection.  (The  SSF  is  not  intended  to 
adjust  for  differences  with  regard  to 
body  weight  and  food  and  water 
consumption  rates  between  the  test 
species  and  representative  species  or  the 
species  requiring  greater  protection.) 

Guidance  in  the  selection  of  a  SSF 
value  is  provided  in  appendix  D  to  part 
132  and  the  lechnical  Support 
Document.for  Wildhfe  Criteria.  The 
discussion  of  an  interspecies 
uncertainty  fav-lor  located  in  section  C  of 
appendix  A  to  the  GLWQI  Technical 
Support  Document  for  Human  Health 
Criteria  and  Values  may  also  be  useful 
in  determining  the  value  of  a  SSF. 

In  its  December  16.  1992,  report, 
"Evaluation  of  the  Guidance  for  the 
Great  Lakes  Water  QuaUty  Initiative," 
(U.S.  EPA,  1992).  EPA's  Science 
Advisory  Board  (SAB)  recommended 
that  the  methodology  for  deriving 
wildlife  criteria  incorporate  procedures 
that  address  a  measure  of  the  variability 
of  species  sensitivities  observed  in 


substance-specific  studies.  The 
guidance  provided  in  the  Technical 
Support  Document  for  Wildlife  Criteria 
for  determining  an  appropriate  SSF  has 
been  revised  following  submission  to 
the  SAB  for  review.  The  current 
guidance  attempts  to  address  the  SAB's 
concerns  and  requires  consideration  of 
the  amount  and  quality  of  available 
studies;  the  diversity  of  species  for 
which  data  is  available;  known 
physicochemical,  toxicokinetic  and 
toxicodynamic  properties  of  the 
chemical;  and  similar  data  for  chemicals 
that  operate  by  the  same  mode  of  action. 
EPA  requests  comment  on  the  guidance 
provided  in  determining  the  value  of  a 
SSF. 

For  Tier  I  criteria,  the  Agency 
proposes  that  the  SSF  may  be  used  to 
extrapolate  toxicity  data  across  species 
within  each  of  the  two  taxonomic 
classes  of  Aves  and  MammaUa.  An 
interclass  SSF  may  ta  used  for  a  given 
chemical  for  a  Tier  I  criteria  only  if  it 
can  b'3  supported  by  a  validated 
biologically-based  dose-respcnse  model 
or  by  an  analysis  of  interclass 
toxicological  data,  incorporating  the 
endpoints  in  question,  for  a  chemical 
analog  that  acts  under  the  same  mode  of 
toxic  action. 

Participants  at  the  Workshop 
discussed  the  range  of  values  for  SSFs. 
The  Workshop  concluded  that,  in  nearly 
all  cases,  the  available  toxicological  data 
for  the  determination  cf  a  SSF  to  be 
applied  in  the  derivation  of  a  Tier  I 
criteria,  or  any  value  calculated  using 
the  Tier  I  approach,  would  result  in  a 
SSF  within  the  range  of  1.0  to  0.01.  EPA 
is  proposing  to  require  that  a  SSF 
outside  of  this  range  for  a  Tier  I  criteria, 
or  any  value  calculated  using  the  Tier  I 
approach,  must  be  based  on  sound 
scientific  and  teclmical  reasons  and 
m.ust  be  accompanied  by  a  written 
justification  presenting  this  reasoning. 
This  justification  should  be  provided  to 
EPA  by  inclusion  in  the  State's  or 
Tribe's  submission  under  §  132.5  of  this 
proposed  rule.  Use  of  a  SSF  outside  of 
this  range  is  prohibited  unless  approved 
by  EPA  based  on  its  consideration  of  the 
justification  provided. 

For  Tier  D  wildlife  v.3lues,  EPA 
proposes  that  the  SSF  may  be  used  to 
extrapolate  toxicity  data  across  the  two 
taxonomic  classes  without  the  strict 
requirements  presented  above  for  use  in 
deriving  Tier  I  criteria.  Because  of  the 
uncertainties  associated  with 
performing  interclass  extrapolations, 
and  because  Tier  II  values  are  intended 
to  be  conservative  to  encourage  data 
generation,  the  SSF  apphed  may  not  be 
greater  than  1.0  but  may  be  lower  than 
0.01.  A  written  justification  is  not 


required  when  a  SSF  less  than  0.01  is 
used  in  the  derivation  of  Tier  IT  values 

iv.  Intraspedes  Variability.  Procedure 
1  in  appendix  F  to  this  Guidance 
discusses  site-specific  modifications  to 
criteria/values  and  suggests  the  use  of 
an  additional  imcertainty  factor  in  the 
equation  used  to  calculate  Wildlife 
Values.  Section  VIII.A  of  this  preamble 
presents  a  method  for  the  use  of  this 
additional  imcertainty  factor,  called  an 
intraspecies  uncartainty  factor  (ISF),  to 
adjust  for  intraspecies  variabihty  in  the 
development  of  site-specific  criteria. 
The  use  of  this  additional  uncertainty 
factor  provides  an  additional  level  of 
protection  when  protection  of  all 
individuals  in  a  given  population  is 
desired.  The  method  presented  in 
section  VIII.A  of  this  preamble  proposes 
incorporation  of  an  intraspecies 
sensitivity  factor  (ISF)  into  the  hazard 
portion  of  the  wildlife  value  equation. 
The  following  discussion  provides  more 
detail  on  the  I5F  proposed  in  appendix 
F  and  section  VIII.A  of  this  preamble. 

The  ISF  is  an  uncertainty  factor  to 
adjust  for  intraspecies  toxicological 
differences  to  protect  sensitive 
individuals  in  a  population.  The 
National  Academy  of  Sciences  endorses 
the  use  of  a  10-fold  factcr  to  account  for 
differential  sensitivities  within  the 
human  population  (NAS,  1980).  A 
discussion  of  the  experimental  support 
for  the  application  of  an  intraspecies 
uncertainty  factor  is  provided  in 
appendix  A  to  the  GLWQI  Technical 
Support  Document  for  Human  Health 
Criteria  and  Values.  Although  chronic 
toxicological  data  for  wildlife  species 
are  relatively  scarce,  EP.A.  believes  ihat 
the  factor  of  10  that  EPA  has  developed 
to  protect  sensitive  members  of  the 
human  population  will  also  protect 
sensitive  members  of  wildlife  species. 
EPA  is  proposing  to  allow  the  use  of  an 
ISF  value  of  10  without  requiring  the 
development  of  specific  justification. 
EPA  is  proposing  to  require  users  who 
wish  to  use  factors  greater  than  10  to 
develop  specific  and  detailed  st  iartific 
rationale  for  the  factors  they  propose  to 
use.  The  rationale  must  be  suhmitted  to 
EPA  on  request.  EPA  anticipates  tliat 
users  who  have  actual  toxicological  data 
from  wildhfe  studies  may  be  able  to 
justify  the  use  of  greater  ISFs.  EPA  is  not 
proposing  to  permit  the  use  of  ISFs  for 
wildhfe  that  are  less  than  10. 

In  the  December,  1992  Science 
Advisory  Board  (SAB)  report  (U.S.  EPA, 
1992),  the  EPA's  SAB  identified  the 
need  for  wildUfe  criteria  to  be 
constructed  so  that,  in  special  cases, 
they  are  able  to  protect  the  individual 
rather  than  the  population.  EPA  believes 
incorporation  of  the  ISF  into  the 
wildlife  criteria  methodology,  as 
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proposed  in  section  Vm.A.  of  this 
preamble,  adequately  addresses  this 
concern.  EPA  invites  comment  on  the 
ISF. 

V.  Alternative  Formula  for  Hazard 
Component  of  Equation.  In  appendix  D 
to  part  132,  the  hazard  component  is 
represented  by: 

[NOAELxSSF] 

The  NOAEL  applied  in  the  equation 
may  be:  A  NOAEL  determined  by 
applying  a  LOAEL  to  NOAEL 
uncertainty  factor  to  a  LOAEL;  or  a 
NOAEL  adjusted  to  account  for 
subchronic  to  chronic  exposure 
durations  by  appUcation  of  a  subchronic 
to  chronic  uncertainty  factor.  In  the 
equation,  the  NOAEL  may  be  further 
adjusted  to  account  for  interspecies 
toxicological  differences  multipHcation 
by  of  a  SSF  and/or  intraspecies 
toxicological  differences  by  division  by 
an  ISF.  Because  of  these  potential 
adjustments  to  the  NOAEL  which  may 
be  carried  out  in  the  calculation  of  a 
wildlife  value,  in  this  preamble  EPA 
proposes  a  modification  to  the  hazard 
component  of  the  wildlife  criteria 


calculation  equation  presented  in 
appendix  D  to  part  132.  Rather  than 
using  the  equation  presented  in 
appendix  D  to  part  132.  EPA  requests 
comment  on  the  replacement  of  the 
hazard  portion  of  the  equation 
(presented  at  the  beginning  of  this 
section)  with  the  formula  presented 
below: 

ED 


UFs  X  UFc  X  UFt  X  UI^ 

Where: 

ED=the  Effect  Dose  in  mg/kg-d  for  the 
test  species.  This  could  be  either  a 
NOAEL  or  a  LOAEL. 

UFs=Uncertainty  Factor  for 
extrapolating  toxicity  data  across 
species.  Because  it  appears  in  the 
denominator,  the  value  of  this  term 
would  be  the  inverse  of  the  SSF 
described  and  defined  in  appendix  D  to 
part  132  and  the  appendix  to  this 
preamble. 

UFc=Uncertainty  Factor  for 
subchronic  to  chronic  exposures.  The 
value  of  this  term  would  be  the 
subchronic  to  chronic  uncertainty  factor 


previously  described  and  discussed  in 
appendix  D  to  part  132  and  the 
appendix  to  this  preamble. 

UFE=Uncertainty  Factor  for  LOAEL  to 
NOAEL  extrapolations.  The  value  of  this 
term  would  be  the  LOAEL  to  NOAEL 
uncertainty  factor  discussed  in 
appendix  D  to  part  132  and  the 
appendix  to  this  preamble. 

UFi=Uncertainty  Factor  for 
intraspecies  toxicological  differences  to 
protect  sensitive  individuals  in  a 
population.  Because  it  appears  in  the 
denominator  above,  this  term  would  be 
the  inverse  of  the  ISF  proposed  in 
section  Vin.A  of  this  preamble,  and 
discussed  above  in  this  section  of  the 
preamble. 

In  many  cases,  the  value  for  these 
uncertainty  factors  may  be  one.  That  is. 
values  other  than  1.0  would  rarely  if 
ever  be  used  for  all  uncertainty  factors 
simultaneously.  However,  EPA  believes 
that  the  alternative  formula  has  the 
advantage  that  it  more  cleariy  presents 
the  uncertainty  factors  employed.  The 
equation  used  to  derive  wildlife  criteria 
and  values  would  be: 


ED 
xWf 


The  terms  are  defined  above  and  in 
appendix  D  to  part  132.  This  formula 
appears  more  similar  to  that  used  in  the 
derivation  of  noncancer  human  health 
criteria.  EPA  requests  comment  on  the 
adoption  of  the  alternative  formula  in 
the  final  Guidance. 

b.  Parameters  of  the  Exposure 
Component  of  the  GLWQI  Wildlife 
Criteria  Methodology.  In  deriving 
human  health  criteria,  the  exposure 
estimates  employed  are  for  one  species, 
Homo  sapiens.  The  Committees  of  the 
Initiative  and  EPA,  however,  wanted  to 
develop  a  wildlife  method  that  would 
protect  a  broad  range  of  wildhfe  species. 
There  are  two  possible  ways  to 
accomplish  this:  Estimate  exposure 
parameters  for  a  hypothetical  "model 
animal."  (the  approach  implicit  in  the 
Wisconsin  methodology);  or  select  an 
actual  wildhfe  species  as  a 
representative  wildlife  species.  The 
Committees  and  EPA  agreed  to  select 
representative  species  for  the  two 
taxonomic  classes.  Aves  and  Mammalia, 
in  order  to  provide  a  basis  for 
determining  an  appropriate  SSF  and 
incorporating  empirical  exposure 
parameters  where  available  for  specific 
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species  in  each  taxonomic  class. 
Selection  of  representative  species 
which  are  then  used  to  derive  criteria  to 
protect  wildlife  is  a  significant  issue. 
The  criterion  and  selection  process  used 
to  select  the  representative  species  is 
presented  in  sectioBf  V  of  the  Technical 
Support  Document  for  Wildlife  Criteria 
(the  appendix  to  this  preamble).  The 
species  selected  are  representative  of 
Great  Lakes  basin  wildlife  which  are 
likely  to  experience  significant  exposure 
to  contaminants  from  aquatic  foocl  webs. 
EPA  requests  comment  on  the  selection 
process  and  the  results  employed  in  the 
derivation  of  wildhfe  criteria, 
i.  Approach  Used  to  Select 
Representative  Species  Identified  for 
Protection.  To  select  representative 
avian  and  mammalian  species,  an 
analysis  of  wildlife  species  that  inhabit 
the  Great  Lakes  basin  was  undertaken  to 
identify  those  most  likely  to  be  exposed 
to  environmental  contaminants  fi'om 
aquatic  ecosystems  (these  representative 
species  are  not  necessarily  the  most 
toxicologically  sensitive  species).  This 
analysis  is  presented  in  the  Technical 
Support  Document  for  Wildlife  Criteria. 
With  regard  to  mammalian  species. 


resuhs  of  this  as,sessment  suggested  that, 
in  general,  piscivorous  species  are  at 
greatest  risk  from  the  chemicals 
identified  for  wildhfe  criteria 
development  (see  section  lii.  below). 
Two  mammahan  species  were  chosen  to 
represent  the  range  of  body  weights  and 
food  habits  of  piscivorous  mammals. 
Representative  avian  species  were 
categorized  based  on  three  species- 
specific  parameters:  body  weight,  food 
habits  (e.g.,  food  source  and  prey  size) 
and  foraging  styles.  Based  on  available 
data,  the  results  of  this  assessment 
suggested  that,  with  the  precision  of 
available  data,  ingestion  rates  for  birds 
were  generally  proportional  to  animal 
mass  and  not  influenced  by  foraging 
style.  Therefore.  EPA  is  proposing  to 
select  representative  avian  and 
mammahan  species  which  represent  a 
range  of  body  weights  and  food  habits 
appropriate  for  the  Great  Lakes  basin 
and  which  are  likely  to  experience 
significant  exposure  from  the  aquatic 
food  web. 

EPA  requests  submission  of  peer- 
reviewed  empirical  exposure 
information  for  wildlife  species  residing 
in  the  Great  Lakes  basin  which  were  not 


20882 


Federal  Register  /  Vol.  58.  No.  11  I  Friday.  April  16.  1993  /  Proposed  Rules 


referenced  in  the  analysis  presented  in 
the  Technical  Support  Document  for 
Wildlife  Criteria  and  which  the 
commenter  feels  should  be  considered 
in  the  selection  of  representative  avian 
and  mammalian  species. 

As  a  result  of  applying  this  approach, 
the  representative  species  proposed  to 
represent  avian  and  mammalian  species 
of  the  Great  Lakes  basin  which  are  likely 
to  experience  significant  exposure  to 
contaminants  in  aquatic  ecosystems 
through  the  food  chain  are  the  mink 
(Mustela  vison)  and  river  otter  (Lutra 
canadensis)  and  the  belted  kingfisher 
(Ceryle  alcyon),  osprey  (Pandion 
baliatus)  and  baldv  eagle  (Hahaeetus 
leucocephalus).  EPA  specifically  invites 
comment  on  the  choice  of  representative 
species  identified  for  protection,  and 
requests  that  the  public  document  the 
basis  for  considering  other  species. 

The  SAB,  in  their  December  1992 
report  (U.S.  EPA,  1992),  recommended 
that  the  approach  to  protect  wildlife  be 
expanded  to  consider  ecologically 
representative  species.  EPA 
acknowledges  that  the  approach  used  to 
select  representative  species  does  not 
consider  potential  impacts  on  wildlife 
species  due  to  changes  in  communities 
or  the  ecosystems  in  which  they  reside 
and  recognizes  the  need  for  research  to 
better  understand  the  large  uncertainties 
which  currently  exist  in  this  area.  EPA 
welcomes  suggestions  on  how  to  select 
ecologically  representative  species  given 
the  current  state  of  knowledge. 

ii.  Bioaccumulation  Factors.  The 
procedure  for  determining  the 
appropriate  bioaccumulation  factor 
(BAF)  for  calculation  of  Tier  I  wildlife 
criteria  and  Tier  n  wildlife  values  is 
presented  in  appendix  B  to  part  132. 
Based  on  the  food  habits  of  the 
representative  wildlife  species.  BAFs 
calculated  for  trophic  levels  3  or  4  may 
be  used.  BAFs  for  mvertebrates,  aquatic 
plants  or  other  trophic  levels  may  also 
be  used  on  a  case-by-case  basis  based  on 
iheir  proDortion  in  the  total  diet 
consumed  bv  th<»  wildlite  speries 
requiring  greater  protection. 

iii  Exposure  Routes  Considered.  The 
duri\ation  of  the  equation  used  to 
calculate  wildlife  values,  which  are  m 
turn  used  to  calculate  a  wildlife 
criterion,  considers  oral  exposure  (i.e 
food  and  water  ingestion).  EPA 
considers  oral  ingestion  the  most 
significant  route  of  exposure  for 
bioaccumulative  pollutants  and  these- 
pollutants  represent  the  greatest  risk  to 
wildlife  species.  EPA  requests 
comments  on  this  assumption. 

In  its  December  16, 1992  report, 
"Evaluation  of  the  Guidance  for  the 
Great  Lakes  Water  Quality  Initiative" 
(ITS.  EPA.  1992).  EPA's  SAB  expressed 


concern  that  the  wildlife  exposure 
assessments  in  the  proposed  guidance 
do  not  consider  exposures  via 
inhalation  or  dermal  contact  which  may 
be  important  for  chemicals  with 
significant  vapor  pressure  and 
intermediate  molecular  weights.  EPA 
solicits  modifications  of  the  proposed 
approach  which  would  address  these 
concerns  and  consider  other  significant 
routes  of  exposure  for  non- 
bioaccumulative  chemicals. 

C.  Additional  Issues 

The  sections  below  highlight  some  of 
the  issues  and  discussions  which 
occurred  during  the  development  of  the 
wildlife  criteria  methodology  proposed. 
EPA  soUcits  comments  on  eacn  of  these 
issues. 

1.  Use  of  Human  Health  Paradigm 

The  December,  1992.  SAB  report  (U.S. 
EPA,  1992)  states  that  the  wildhfe 
criteria  concepts  were  formulated 
around  the  perceived  requirements  of 
the  human  health  paradigm  and  they  are 
inadequate  for  wildlife.  Adjustments 
made  to  the  human  health  paradigm 
include:  (1)  Defining  database 
requirements  such  as  preferred  test 
species,  test  length,  and  toxicological 
endpoints;  (2)  selection  of  species 
representative  of  wildlife  species  Ukely 
to  experience  significant  exposure  from 
aquatic  food  webs  and  for  which 
empirical  dietary  exposure  information 
was  available;  and  (3)  options  for  the 
use  of  various  uncertainty  factors  to 
ensure  protection  of  the  distribution  of 
wildlife  species.  Given  the  extent  of 
ciirrent  exposure  and  toxicological  data 
available  for  wildlife  species,  EPA 
believes  the  methodology  (presented  in 
appendix  D  to  part  132,  and  clarified  in 
the  appendix  to  this  preamble  and  the 
criteria  derived  based  on  this 
methodology,  are  scientifically 
defensible.  EPA  requests  comment*;  on 
additional  modifications  to  the 
proposed  methodology  which  would 
improve  its  scientific  defensibility 

2.  Minimum  Data  Base  for  Wildlife 
Criteria  Derivation 

There  was  a  considerable  amount  of 
discussion  in  the  Committees  of  the 
Initiative  and  at  the  Workshop  on  the 
minimum  toxicological  database 
requirements  for  both  Tier  I  criteria  and 
Tier  II  values.  Due  to  the  uncertainties 
in  extrapolating  data  across  taxonomic 
classes,  EPA  is  proposing  to  require  that 
the  minimum  toxicity  database  for  Tier 
I  criteria  must  provide  enough  data  to 
generate  a  subchronic  or  chronic  dose- 
response  curve  for  both  birds  and 
mammals.  For  Tier  II  values,  the 
minimum  toxicity  database  need  only 


provide  enough  data  to  generate  a 
subchronic  or  chronic  dose-response 
curve  for  one  taxonomic  class  (Aves  or 
Mammalia).  In  all  cases,  any  study  used 
in  the  derivation  of  wildlife  criteria  or 
values  should  be  peer-reviewed. 

Additionally,  if  available,  field 
studies  of  wildlife  species  shall  take 
precedence  over  studies  using 
traditional  laboratory  species  in  the 
development  of  wildlife  criteria  and 
values  because  uncertainties  in 
extrapolating  from  laboratory  to  field 
impacts  are  reduced.  Any  laboratory 
studies  used  must  use  avian  or 
mammalian  species. 

The  oral  exposure  route  is  the  primary 
route  of  exposure  to  be  considered  in 
selecting  toxicity  studies.  EPA  proposes 
that  studies  involving  other  exposure 
routes  (e.g..  dermal  or  inhalation) 
should  be  considered  in  the  derivation 
of  a  Tier  I  criteria  or  Tier  II  value  only 
when  an  equivalent  oral  dose  can  be 
estimated.  Such  an  estimation  should  be 
supported  by  to.xicokinetic  and  in  vivo 
metabolism  data.  Without  this 
supporting  data,  the  mechanism  of 
toxicity  and/or  the  dosimetry  for  these 
routes  of  exposure  cannot  be  assumed  to 
be  the  same  as  for  the  oral  route  of 
exposure,  and  the  criteria  and  value 
calculations  are  based  on  an  oral  route 
of  exposure. 

If  laboratory  studies  are  used  to  derive 
a  Tier  I  criteria.  EPA  is  proposing  a  90- 
day  requirement  for  any  mammalian 
study  and  a  28-day  requirement  for  any 
avian  study.  This  is  to  ensure  that  the 
toxicity  data  on  which  a  wildlife 
criterion  is  based  does  not 
underestimate  effects  associated  with 
reptated  exposures  to  a  chemical. 

If  laboratory  studies  are  used  to  derive 
a  Tier  II  value,  EPA  is  proposing  the 
same  requirements  for  Tier  I  except  a 
28-day  mammalian  study  which  meets 
tl.e  other  requirements  presented  in 
appendix  to  part  132  may  also  be  used. 

3.  Acceptable  Endpoints  for  Toxicity 
Studies 

The  acceptable  endpoints  on  which 
the  NOAEL  determined  from  the 
toxicity  study  must  be  based  are  defined 
in  the  wildlife  methodology  presented 
in  appendix  D  to  part  132.  These 
undpoints  were  selected  because  they 
ire  parameters  most  Ukely  to  influence 
population  dynamics.  When  more  than 
one  study  is  available  which  assessed 
different  endpoints,  EPA  recommends 
that  preference  be  given  to  studies 
which  assess  endpoints  which  best 
reflect  potential  impacts  to  wildhfe 
populations. 

EPA's  SAB,  in  their  December  16, 
1992  report  (U.S.  EPA.  1992). 
recommended  that  EPA  develop 
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guidance  for  the  selection  of  NOAELs    • 
appropriate  for  the  protection  of  wildlife 
populations  as  distinct  from  the 
protection  of  individuals.  EPA  proposes 
that  the  restrictions  and  clarifications 
provided  in  the  methodology  adequately 
address  this  concern  given  the  cxirrent 
extent  of  knowledge  regarding 
population  dynamics.  EPA  requests 
comments  on  other  approaches  which 
may  address  the  recommendation 
received  from  EPA's  SAB. 

4.  Use  of  an  Acute  to  Chronic 
Conversion  Ratio 

Participants  at  the  Workshop  and  the 
Committees  of  the  Initiative  discussed 
the  application  of  acute  to  chronic 
conversion  ratios  in  the  derivation  of 
Tier  I  criteria.  An  acuto/chronic  ratio  is 
applied  to  acute  toxicity  data  (typically 
mortality)  to  estimate  chronic  effect 
levels.  Workshop  participants 
concluded  that  more  data  analysis  of 
existing  mammalian  and  avian  acute 
and  chronic  toxicity  data,  possibly 
broken  down  by  class  of  compound  or 
mode  of  action,  was  needed  to 
adequately  define  the  empirical 
relationship  between  acute  endpoints 
(e.g.,  LD50,  the  lethal  dosage  causing 
death  in  50  percent  of  the  exposed 
animals)  and  chronic  endpoints  (e.g., 
NOAEL,  the  highest  tested  dosage 
causing  no  observed  adverse  effect). 
Workshop  participants  recognized  that 
before  the  use  of  acute/chronic  ratios 
could  be  scientifically  defensible, 
additional  toxicity  data  might  be 
needed.  Given  the  current  limited 
database,  there  was  concern  that  the 
factor  for  extrapolating  from  acuta  data 
to  chronic  data  would  have  to  be  so 
large  that  it  would  result  in  criteria  or 
values  which  could  be  overly 
conservative.  Therefore,  EPA  is 
proposing  not  to  incorporate  the  use  of 
an  acMto-to-chronic  conversion  factor  in 
Lhe  Tier  I  methodology.  EPA  is  also 
proposing  that  Tier  n  values  not  be 
based  solely  on  acute  toxicity  data, 
instead  requiring  the  use  of  subchronic 
or  chronic  data  to  derive  an  effect  value. 
EPA  invites  comments  on  these 
proposed  decisions. 

D.  Chemical  Selection  for  Wildlife 
Criteria  Derivation 

The  types  of  chemicals  for  which 
wildlife  criteria  should  be  developed 
under  the  GLWQI  were  addressed  by  the 
Workshop.  These  are:  those  which 
bioaccumuJate  (because  wildUfe  species 
occupy  higher  levels  in  the  trophic 
structure  of  a  food  web  and,  therefore, 
have  a  higher  exposure);  and  those 
which  have  a  unique  metabolic  pathway 
or  mode  of  action  which  may  make 
birds  or  mammals  more  sensitive 


toxicologically.  The  Committees  of  the 
Initiative  agreed  with  the  proposals  of 
the  Workshop  that  chemicals  BAF 
greater  than  250  should  receive  top 
priority  for  derivation  of  wildlife 
criteria.  In  addition,  chemicals  with 
BAFs  less  than  250  where  wildlife 
impacts  are  suspected  (e.g.,  lead)  were 
included  in  the  top  priority  hst. 
The  Initiative  Committees  also 
identified  nonpersistent,  mulUple 
application  biocides  (such  as  triazine 
herbicides  and  carbamates)  are  another 
group  of  chemicals  for  which  wildlife 
criteria  may  be  derived.  These 
chemicals,  although  they  are  highly 
degradable  and,  therefore,  have  low 
bioaccumulation  factors,  are  known  to 
have  detrimental  effects  on  wildlife. 

EPA  agrees  that  the  chemicals 
described  above  are  those  that  most 
warrant  the  development  of  wildlife 
criteria  and  values.  EPA  is  not  requiring 
the  Great  Lakes  States  or  Tribes  to 
develop  values  for  all  of  these 
chemicals,  nor  is  EPA  prohibiting  any 
State  or  Tribe  from  addressing  other 
chemicals  if  it  beheves  that  those  other 
chemicals  are  causing  adverse  impacts 
on  wildlife.  EPA  merely  recommends 
that  States  or  Tribes  place  a  high 
priority  on  developing  wildlife  values 
for  the  chemicals  identified  by  the 
Committees.  EPA  also  intends  to  focus 
any  future  efforts  to  develop  additional 
Tier  I  criteria  for  wildlife  on  these  same 
chemicals  of  concern. 

E.  Tier  I  Wildlife  Criteria  and  Tier  n 
Wildlife  Values 

In  the  proposed  Guidance,  there  are 
four  chemicals  for  which  Tier  I  wildlife 
criteria  are  proposed.  These  are 
mercury,  PCBs,  2.3.7,8-TCDD,  and  DDT 
and  metabolites.  Only  four  midlife 
criteria  are  being  propMjsed  for  two 
major  reasons:  field  studies  from  the 
Great  Lakes  indicate  that  the  four 
pollutants  for  which  wildUfe  criteria  are 
proposed  have  had  the  most  severe 
impacts  on  wildlife  within  the  Great 
Lakes;  and  the  criteria  proposed  are  the 
first  set  of  criteria  for  wildlife  that  EPA 
has  ever  developed.  EPA  cannot  take 
advantage  of  an  established  and  peer- 
reviewed  National  methodology  to 
develop  National  wildlife  criteria  as  it 
can  for  both  human  health  and  aquatic 
life  criteria.  The  Initiative  Committees 
and  EPA  lacked  time  and  resources  to 
develop  additional  numeric  criteria  for 
wildlife  prior  to  this  proposal.  The  State 
of  Wisconsin  had  already  identified 
these  four  chemicals  as  chemicals  of 
concern  for  wildUfe  impacts  in  their 
State  and  completed  literature  reviews 
for  these  four  chemicals.  These 
hterature  reviews  were  updated  as  part 
of  the  GLWQI  effort.  The  proposed 


20883 


numerical  criteria  are  presented  in 
Table  VI-i.  For  additional  information. 
EPA  refers  readers  to  the  proposed 
methodology  in  appendix  D  to  part  132, 
the  Technical  Support  Document 
located  in  the  appendix  to  this 
preamble,  and  the  individual  criteria 
documents  available  in  the 
administrative  record  for  this 
rulemaking.  No  Tier  U  wildlife  values 
were  calculated  for  inclusion  in  the 
proposed  Guidance. 

Table  VI-i.— great  Lakes  Tier  i 
Wildlife  Criteria 


Chemical 


p.p'-dichloro-      diphenyttrichloro- 

ethane  (DDT)  and  Metat)olUes 
Mercury  (Including 

Mettiytmercury)  

Polychlorinated  btphenvis 

(PCBs) 

2,3,7,8-tetracWorodtben20-p- 

dioxin  (2,3,7,8-TCDD)  


Cnterla 
(Pftl-) 


0.87 
180 
17 

0.0096 


F.  Comparison  With  the  CWA  and 
Relationship  to  National  Guidance 

The  observed  effects  on  wildhfe 
species  in  the  Great  Lakes  basin  are 
clear  evidence  that  the  Clean  Water  Act 
(CWA)  goals  of  protecting  the  biological 
integrity  of  the  Nation's  waters  and 
attaining  water  quahty  which  provides 
for  the  protection  of  wildhfe  are  not 
being  met  in  the  Great  Lakes  (see  33 
U.S.C.  1251(a)). 

1.  Relationship  to  Existing  National 
Guidance 

Currently,  there  exists  no  National 
guidance  for  wildlife  protection 
comparable  to  the  proposed  Guidance. 
However,  there  is  a  mechanism  for 
consideration  of  wildlife  impacts  within 
the  1985  National  aquatic  hfa  criteria 
guidelines  (Stephan,  et  al.  1985).  In 
those  guidelines,  if  a  maximum 
permissible  tissue  concentration  is 
available  from  a  maximum  acceptable 
dietary  intake  based  on  obser\'ations  on 
survival,  growth,  or  reproduction  in:  A 
chronic  wildlife  feeding  stud}";  or  a 
long-term  wildlife  field  study,  or  from 
an  FDA  Action  Level,  a  Final  Residue 
Value  can  be  calculated.  This  Final 
Residue  Value  is  calculated  by  dividing 
maximum  permissible  tissue 
concentrations  by  appropriate  lipid- 
normalized  bioconcentration  or 
bioaccumulation  factors. 

This  methodology  provides  a 
mechanism  to  protect  against 
bioaccumulation  of  a  compound  within 
a  food  web.  However,  it  also  has 
hmitations.  A  Final  Residue  Value 
derived  using  an  FDA  Action  Level  does 
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nut  ensure  protection  of  wildlife  species 
which  may  consume  contaminated 
aquatic  organisms  as  a  larger  portion  of 
their  diet  or  exhibit  a  greater  sensitivity 
than  the  human  which  the  FDA  Action 
Level  is  derived  to  protect.  If  no 
maximimi  permissible  tissue 
concentration  is  available,  no  Final 
Residue  Value  is  calculated  and, 
therefore,  biomagnification  of  a 
chemical  into  the  higher  trophic  levels 
of  a  food  web,  and  potential  impacts  on 
these  wildlife  species,  is  not  considered 
in  the  derivation  of  the  Aquatic  Life 
Criterion. 

EPA's  current  National  aquatic  life 
criteria  for  DDT  and  PCBs  are  based  on 
wildlife  toxicity  information  (U.S.  EPA, 
1980  a  and  c,  respectively).  Wildlife 
toxicity  data  was  also  considered  in  the 
derivation  of  the  ciirrent  aquatic  life 
criterion  for  mercury  (U.S.  EPA,  1980b). 
For  both  DDT  and  PCBs,  a 
bioconcentration  factor  (BCF)  rather 
than  a  bioaccumulation  factor  was  used 
in  the  derivation  of  these  aquatic  life 
criteria.  In  both  cases,  the  BCF  was 
known  to  underestimate  the 
bioaccumulative  potential  of  the 
compound,  and  in  the  PCB  Aquatic  Life 
Criteria  document  (U.S.  EPA,  1980c). 
underestimating  the  bioaccumulative 
potential  was  identified  as  leading  to  a 
criterion  which  may  be  imderprotective 
of  wildlife  species  at  risk. 

EPA  has  tegun  a  separate  effort  to 
derive  National  wildlife  criteria. 
Following  the  release  of  the  1987 
General  Accounting  Office  report 
entitled  "National  Refuge 
Contamination  is  Difficult  to  Confirm 
and  Clean  Up,"  (GAO.  1987),  EPA  began 
to  work  cooperatively  with  U.S.  Fish 
and  Wildlife  Service  to  develop 
methods  for  deriving  National  wildlife 
criteria.  The  wildlife  criteria  efforts 
carried  out  within  the  Great  Lakes  Water 
Quality  Initiative  have  been  coordinated 
with  the  on-going  National  efforts. 
However,  within  the  development  of 
National  wildlife  criteria,  wildlife  are 
defined  as  mammals,  birds,  reptiles  and 
amphibians.  This  broader  definition  of 
wildlife  was  considered  in  the  early 
stages  of  wildlife  criteria  development 
for  the  GLWQI.  However,  the  decision 
was  made  to  move  forward  with  wildlife 
criteria  considerate  of  impacts  on 
mammals  and  birds  at  this  time  because 
of  the  lack  of  chronic  or  sub-chronic 
toxicological  data  for  reptiles  and 
amphibians.  The  incorporation  of  effects 
on  reptiles  and  amphibians  is  also 
complicated  by  the  significance  of,  and 
lack  of  data  for,  the  dermal  route  of 
exposure  to  reptiles  and  amphibians. 
EPA  requests  recommendations  on  how 
reptiles  and  amphibians  can  be 
incorporated  into  the  proposed  GLWQI 


methodology  or  suggestions  for  an 
alternative  wildlife  criteria  methodology 
considerate  of  impacts  on  reptiles  and 
amphibians. 

2.  Relationship  to  Current  Efforts  To 
Provide  National  Guidance  for  the 
Development  of  Wildlife  Criteria 

There  are  efforts  underway  within 
EPA  to  develop  guidance  for  National 
wildlife  criteria.  The  proposed 
Guidance  is  being  considered  as  one 
alternative  which  might  be  modified  for 
nationwide  use.  The  Great  Lakes 
Guidance  has  as  its  focus  the  protection 
of  wildlife  populations  inhabiting  the 
Great  Lakes  basin.  Although  National 
guidance  may  eventually  be  modeled  on 
the  proposed  Guidance,  it  should  not  be 
expected  that  the  National  guidance 
would  result  in  identical  criteria.  EPA 
invites  comments  on  the  modification  of 
this  approach  for  development  of  a 
National  wildlife  criteria  procedure. 

G.  Comparison  of  Wildlife  Criteria  and 
Methods  to  National  Program  and  to 
Great  Lakes  Water  Quality  Agreement 

1.  "No  Less  Restrictive"  Than  the  CWA 
and  National  Guidance 

Since  the  current  National  guidance 
contains  no  method  for  calculating 
criteria  for  the  sole  protection  of 
wildlife  and  no  values  based  solely  on 
the  protection  of  wildlife,  a  direct 
comparison  is  difficult.  The  National 
guidance  allows  some  consideration  of 
wildlife  impacts  in  the  calculation  of 
criteria  for  aquatic  life.  Current  National 
criteria  for  aquatic  life  can  be  compared 
with  the  proposed  criteria  for  wildlife, 
although  the  comparison  may  not  be 
especially  meaningful.  All  four  of  the 
Tier  I  criteria  for  wildlife  proposed  are, 
in  fact,  more  restrictive  than  the  existing 
aquatic  life  standards  for  the  same 
pollutants.  Siace  the  new  wildlife 
criteria  will  apply  in  almost  all  Great 
Lakes  waters,  they  will  in  a  rough  sense 
provide  more  protection  than  the 
National  guidance. 

As  explained  in  section  B  above,  in 
the  discussion  of  aquatic  life  criteria. 
Tier  II  values  will  almost  always  be 
more  restrictive  than  both  new  Great 
Lakes  Tier  I  criteria  and  existing 
National  criteria.  Hence,  EPA  believes 
that  future  Tier  II  wildlife  values 
generally  will  not  be  less  restrictive  than 
the  National  program. 

2.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement 

As  explained  above  in  the  discussion 
of  aquatic  life  criteria.  EPA  does  not 
believe  that  Congress  intended  to 
require  EPA  to  adopt  criteria  identical  to 
the  specific  numerical  limits  set  out  as 


"Specific  Objectives"  in  Annex  1  of  the 
Great  Lakes  Water  Quality  Agreement 
(GLWQA).  In  addition,  only  five  of  these 
"Objectives"  focus  on  the  protection  of 
wildlife.  EPA  notes  that  the  proposed 
wildlife  criterion  that  can  be  most 
readily  compared  to  a  wildlife  limit  in 
the  GLWQA  is  more  restrictive  than  the 
GLWQA's  limit.  EPA  is  proposing  a 
wildlife  criteria  for  DDT  of  0.87  pg/L. 
The  GLWQA's  Annex  1  limit  for  DDT  is 
3.0  pg/L. 

Fmally,  as  discussed  above,  EPA 
intends  to  try  to  revise  the  GLWQA  to 
replace  existing  Annex  1  limits  with  the 
new  criteria  proposed. 
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Vn.  Antidegradation 

A.  General  Discussion/Background 

Today's  Federal  Register  notice 
proposes  guidance  to  be  followed  by  the 
Great  Lakes  States  and  Tribes  in  the 
development  of  antidegradation  policies 
and  implementation  procedures  for  the 
waters  of  each  State  that  are  within  the 
Great  Lakes  System.  Antidegradation 
policies  and  implementation  procedures 
are  mechanisms  that  can  be  used  by 
EPA  and  the  States  to  protect  the  water 
quality  of  the  Nation's  surface  waters 
and  to  maintain  improvements  that  have 
been  made  in  that  ouality. 

The  Federal  regulations  at  40  CFR 
131.12  set  out  the  Federal 
antidegradation  policy  and  require  that 
each  State  develop  and  adopt  a  policy 
and  methods  for  implementing  that 
poUcy  that,  as  a  minimum,  are 
consistent  with  the  requirements  set 
forth  in  the  Federal  policy.  Furthermore, 
the  regulations  at  40  CFR  131.6  require 
each  State  to  include  such  an 
antidegradation  policy  as  one  of  the 
elements  of  the  State's  water  quality 
standards  submittal. 

Each  Great  Lakes  State  has  adopted  an 
antidegradation  policy  that  EPA  has 
determined  satisfies  the  minimum 
requirements  of  the  above  Federal 
regulations.  However,  the  policies  and 
implementation  procedures  adopted  by 
the  States  vary  considerably  in  form  and 
specificity,  and  EPA  and  the  Great  Lakes 
States  share  concern  that  there  exists 
great  potential  for  inconsistent 
antidegradation  decisions  to  arise  as  a 
result  of  these  differences.  EPA  and  the 
Great  Lakes  States  agreed  at  the  outset 
of  the  Initiative  that  one  of  the  outputs 
of  the  process  should  be  antidegradation 
policy  and  implementation  procedure 
guidance.  Each  Great  Lakes  State  would 
follow  the  resulting  guidance  when 
revising  its  water  quality  standards, 
with  the  intended  result  being  greater 
consistency  among  State  policies  and 
procedures.  The  passage  of  the  Great 
Lakes  Critical  Programs  Act  of  1990 
(CPA)  made  the  development  of  this 
Great  Lakss  antidegradation  guidance 
mandatory. 

In  September  1991.  the  States  of 
Michigan.  Minnesota,  and  Wisconsin, 
the  Province  of  Ontario,  the  Government 
of  Canada,  and  EPA  entered  into  an 
agreement  entitled  "A  Bi-National 
Program  to  Restore  and  Protect  the  Lake 
Superior  Basin."  Among  the  elements  in 


this  agreement  are  enhanced 
antidegradation  requirements  for  areas 
of  the  Lake  Superior  Basin  given  special 
protection  designation  by  the  three 
States.  This  proposed  Guidance 
includes  special  antidegradation 
requirements  applicable  to  those  areas 
of  the  Lake,  upon  designation  by  a  State 
or  States. 

The  following  discussion  briefly 
summarizes  the  history  of  the  Federal 
policy  and  outlines  both  the  Federal 
policy  and  that  developed  for  the 
proposed  Guidance.  It  also  provides  a 
detailed  overview  of  the  requirements  of 
the  antidegradation  policy  contained  in 
the  proposed  Guidance,  which  includes 
an  antidegradation  standard, 
antidegradation  implementation 
procedures,  antidegradation 
dernonstration  requirements,  and 
antidegradation  decision  requirements. 
Unique  characteristics  and  requirements 
of  the  Great  Lakes  System  and  their 
effect  on  the  proposed  Guidance,  as  well 
as  specific  issues  that  arose  during 
consideration  of  the  options  for  the 
proposed  Guidance  and  their  resolution, 
are  discussed.  Finally,  throughout  the 
discussion.  EPA  has  identified  specific 
issues  for  which  it  is  seeking  comment 
to  aid  in  the  development  of  the  final 
Guidance. 


on  which  such  standards  become  effective 
will  be  maintained  at  their  existing  high 
quality.  These  and  other  waters  of  a  State 
will  not  be  lowered  in  water  quality  unless 
and  until  it  has  been  affirmatively 
demonstrated  to  the  State  water  pollution 
control  agency  and  the  Department  of  the 
Interior  that  such  change  is  tusUfiable  as  a 
result  of  necessary  economic  or  social 
development  and  will  not  interfere  with  or 
become  injurious  to  any  assigned  uses  made 
of  or  presently  possible  in,  such  water*.  This 
will  require  that  any  industrial,  pubhc  or 
private  project  or  development  which  would 
constitute  a  new  source  of  pollution  or  an 
Increased  source  of  pollution  to  high  quality 
waters  will  be  required,  as  part  of  the  initial 
project  design,  to  provide  the  highest  and 
best  degree  of  waste  U«atment  available 
under  existing  technology,  and,  since  these 
are  also  Federal  standards,  these  waste 
treatment  requirements  will  be  developed 
cooperatively. 


1.  Federal  Antidegradation  Policy  and 
History 

a.  History  of  the  Federal 
Antidegradation  Policy.  The  Federal 
antidegradation  policy  has  its  roots  in 
the  Water  Quality  Act  of  1965  [Pub.  L. 
89-234),  which  stated  in  its  declaration 
of  pohcy,  "The  purpose  of  this  Act  is  to 
enhance  the  quality  and  value  of  our 
water  resourc»s  and  to  estabUsh 
national  policy  for  the  prevention, 
control,  and  abatement  of  water 
pollution." 

Policy  guidelines  established  by  the 
Department  of  the  Interior  in  1966  for 
use  in  the  approval  of  States'  water 
■Quality  standards  contained  additional 
direction  on  antidegradation,  stating 
that  "In  no  case  will  standards 
providing  for  less  than  existing  quality 
be  acceptable"  and  "The  water  quahty 
standards  proposed  by  a  state  should 
provide  for:  *  •  •  The  maintenance  and 
protection  of  quality  and  use  or  uses  of 
waters  now  of  a  high  quahty  or  of  a 
quality  suitable  for  present  and 
potential  future  uses."  Secretary  of  the 
Interior  Udall  further  defined  the 
Federal  policy  on  antidegradation  in 
1968,  when  he  said  that  each  State  was 
to  include  a  statement  similar  to  the 
following  in  their  water  quality 
standards: 

Waters'whose  existing  quelity  is  better 
than  the  established  standards  as  of  the  date 


The  Federal  Water  Pollution  Control 
Act  Amendments  of  1972  (Pub.  L.  92- 
500)  continued  to  emphasize  the 
prevention  of  pollution  and,  in  1973, 
EPA  developed  guidance  for  State  water 
quality  standards  under  the 
Amendments  that  essentially  repeated 
the  1968  statements  of  Secretary  Udall. 

In  1975.  EPA  promulgated  regulations 
at  40  CFR  130.17(e)  that  required  the 
States  to  develop  an  antidegradation 
pohcy  and  implementation  procedures. 
The  1975  rule  contained  provisions  that 
are  very  similar  to  those  in  40  CFR 
131.12,  and  provided  protections  for 
existing  uses,  high  quality  waters,  high 
quality  waters  that  constituted  an 
outstanding  National  resource,  and 
waters  impaired  by  thermal  discharges. 
To  simimarize,  the  1975  rule  required 
that: 

i.  Existing  in-stream  water  uses  must 
be  maintained  and  protected  and  that  no 
degradation  that  would  interfere  with  or 
become  injurious  to  existing  in-stream 
uses  could  be  allowed; 

ii.  High  quality  waters  (those  in  which 
the  water  quahty  exceeds  that  necessary 
to  support  propagation  offish,  shellfish 
and  wildlife  and  recreation  in  and  on 
the  water)  must  be  maintained  and 
protected  unless  the  state  chooses,  after 
public  participation  and 
intergovernmental  coordination,  "to 
allow  lower  water  quaUty  as  a  result  of 
necessary  and  justifiable  economic  or 
social  development,"  and  provided  that 
the  degradation  does  not  interfere  v/ith 
or  become  injurious  to  existing  uses  and 
that  the  highest  statutory  and  regulatory 
requirements  for  point  sources  and 
feasible  management  practices  for 
nonpoint  sources  are  achieved; 

iii.  High  quahty  waters  that  constitute 
an  outstanding  National  resource  must 
not  be  degraded;  and 

iv.  Where  the  potential  for  water 
quality  impairment  involved  a  thermal 
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discharge,  antidegradation  policy  and 
implementation  must  be  consistent  with 
section  316  of  the  Clean  Water  Act. 

Citing  the  longstanding  debate  over 
the  impact  of  the  antidegradation  policy 
on  economic  growth,  EPA  proposed  to 
change  and  significantly  restrict  the 
effect  of  the  policy  in  1982.  In  proposed 
water  quality  standards  rules  published 
in  the  Federal  Register  on  October  29, 
1982  (47  PR  49234).  EPA  proposed  a 
new  antidegradation  policy  and  took 
comment  on  two  alternative  approaches. 
The  proposal  would  have  created  a  new 
40  CFR  131.10(c)  which  stated,  "States 
must  develop  and  adopt  a  statewide 
antidegradation  policy  to  maintain 
existing  water  uses."  As  stated  in  the 
preamble  (47  PR  49238-49239),  the 
proposed  regulation  was  "based  on 
limiting  the  mandatory  antidegradation 
poUcy  to  the  protection  and 
maintenance  of  existing  uses."  The 
preamble  further  stated  that  "the 
emphasis  in  this  proposal  is  on  the  use, 
not  the  individual  water  quality 
parameters  which  might,  in  any 
particular  water  body,  be  higher  than 
necessary  to  protect  the  existing  use." 
The  proposal  eliminated  special 
protections  for  high  quality  waters  and 
Chitstanding  National  Resource  Waters, 
but  required  that  existing  uses  be 
maintained  regardless  of  future  growth 
or  development  that  might  affect  water 
quality. 

One  option,  put  out  for  comment  in 
the  1982  proposal,  retained  the  existing 
(1975)  antidegradation  poUcy,  except 
that  it  eliminated  the  provisions  related 
to  outstanding  National  resource  waters 
because  the  Clean  Water  Act  did  not 
provide  for  such  special  designations  of 
National  resource  waters.  EPA  did  note, 
however,  that  the  States  were  free  under 
section  510  of  the  Clean  Water  Act  to 
make  such  designations  in  their  water 
quality  standards. 

Another  option  for  public  comment  in 
the  1982  proposal  would  have  let  the 
States  remove  ensting  uses  if  their 
protection  and  maintenance  would  have 
effectively  prevented  future  growth,  or  if 
the  benefits  of  maintaining  an  existing 
use  were  outweighed  by  its  costs. 
Removal  of  an  existing  use  would  have 
required  full  pubhc  participation  and 
would  not  have  relieved  any  of  the 
Clean  Water  Act  minimum  technology 
requirements  for  point  sources. 

The  extensive  pubUc  comment  on  the 

1982  proposal  favored  retaining  the 
existing  (1975)  antidegradation  policy 
over  any  of  the  alternatives.  In  response, 
EPA  issued  final  rules  on  November  8. 

1983  (48  PR  51400)  that  retained,  with 
certain  changes,  the  1975 
antidegradation  policy  and  incorporated 
it  into  the  regulations  at  40  CFR  131.12. 


The  changes  to  the  1975  antidegradation 
poUcy  are  discussed  in  the  preamble  to 
the  1983  rulemaking  (48  PR  51402- 
51403),  but  they  were  generally 
intended  to  clarify  the  poUcy  with  no 
change  in  coverage  or  effect.  An 
exception  to  this  was  the  change  in  the 
provisions  applicable  to  outstanding 
National  resource  waters,  which 
eliminated  the  strict  "no  degradation" 
requirement  in  favor  of  a  limited 
exception  for  activities  that  result  in 
temporary  and  short-term  lowering  of 
water  quality.  The  resulting  National 
antidegradation  policy  is  discussed  in 
detail  below  under  the  heading  Existing 
National  Antidegradation  Policy. 

Finally,  the  1987  Water  Quahty  Act 
Amendments  to  the  Clean  Water  Act 
(CWA)  explicitly  incorporated  reference 
to  antidegradation  policies  in  section 
303(d)(4)(B),  which  requires  that  such 
antidegradation  requirements  be 
satisfied  prior  to  modifying  certain 
NPDES  permits  to  include  less  stringent 
effluent  limitations. 

In  addition,  the  Governments  of 
Canada  and  the  United  States  have 
entered  into  the  Great  Lakes  Water 
Quality  Agreement  of  1978  (GLWQA). 
which  also  requires  a  strong 
antidegradation  process  for  its 
objectives  to  be  fully  realized.  The 
purpose  of  the  GLWQA  is  to  restore  and 
maintain  the  chemical,  physical  and 
biological  integrity  of  the  waters  of  the 
Great  Lakes  Basin  Ecosystem.  In  order  to 
achieve  this  purpose,  the  two 
Governments  have  agreed  to  eliminate 
and  reduce  to  the  maximum  extent 
practicable  the  discharge  of  pollutants 
into  the  Great  Lakes  System.  Both 
Governments  have  established  policy 
under  the  GLWQA  that  the  discharge  of 
toxic  substances  in  toxic  amoimts  be 
prohibited  and  that  the  discharge  of  any 
or  all  persistent  toxic  substances  be 
virtually  eliminated.  Finally,  a  Specific 
Objective  of  the  GLWQA  is  for  all 
reasonable  and  practicable  measures  to 
be  taken  to  maintain  and  improve  the 
existing  water  quality  in  those  areas 
where  such  water  quality  is  better  than 
that  prescribed  by  Specific  Objectives 
and  in  those  areas  having  outstanding 
natural  resource  value. 

On  November  16, 1990,  Congress 
amended  section  118  of  the  Clean  Water 
Act  with  the  CPA.  The  CPA  requires 
that  EPA  develop  a  proposed  and  final 
Guidance,  including  antidegradation 
poUcies,  and  pubUsh  it  in  the  Federal 
Register.  The  Guidance  must  conform 
with  the  objectives  and  provisions  of  the 
GLWQA  and  be  no  less  restrictive  than 
the  provisions  of  the  Clean  Water  Act 
and  National  guidance.  States  are 
required  to  adopt  into  rules  water 
quaUty  standards,  antidegradation 


poUcies,  and  implementation 
procedures  which  are  consistent  with 
the  proposed  Guidance.  If  a  Great  Lakes 
State  fails  to  adopt  such  standards, 
poUcies  and  procedures,  EPA  is 
required  to  promulgate  the  Guidance  for 
that  State. 

b.  Existing  National  Antidegradation 
Policy.  EPA  has  defined  a  "tiered" 
antidegradation  approach  for  the 
protection  and  maintenance  of  water 
quality  based  on  the  existing  quality  of 
the  water.  The  Federal  antidegradation 
pohcy  at  40  CFR  131.12  establishes 
three  tiers  of  restrictions  on  the 
lowering  of  water  quality,  and  a  fourth 
requirement  applicable  to  thermal 
discharges. 

The  first  tier,  applicable  to  all  waters, 
is  established  by  40  CFR  131.12(a)(1), 
which  requires  that  all  existing  uses  of 
the  water  body  and  the  level  of  water 
quality  necessary  to  protect  those  uses 
be  maintfiined  and  protected.  EPA 
interprets  this  to  mean  that  water 
quality  in  any  water  body  may  be 
lowered  only  to  the  point  at  which  the 
water  quality  is  sufficient  to  protect  and 
maintain  all  existing  uses,  and  that  it  is 
not  permissible  to  allow  water  quality  to 
be  lowered  to  the  extent  that  any 
existing  use  is  impaired.  The  1983 
Water  Quality  Standards  Regulation 
preamble  described  this  provision  as  the 
"absolute  floor  of  water  quality  in  all 
waters  of  the  United  States"  (48  PR 
51400,  51403,  November  8, 1983).  Note 
also  that  other  parts  of  the  water  quality 
standards  regulation  provide  that  States 
must  adopt  water  quality  criteria 
sufficient  to  protect  all  designated  uses, 
and  that  designated  uses  must  include 
existing  uses.  Certain  decisions 
regarding  the  lowering  of  water  quality, 
such  as  those  involving  NPDES 
permitted  discharges,  must  also  ensure 
that  the  criteria  applicable  to  such 
designated  uses  are  achieved,  whether 
or  not  the  designated  use  is  an  existing 
use. 

The  second  tier  is  established  by  40 
CFR  131.12(a)(2),  which  provides 
protection  of  actual  water  Quality  in 
water  bodies  that  support  the 
propagation  of  fish,  shellfish,  wildlife 
and  recreation  in  and  on  the  water 
("fishable/swimmable").  Waters,  the 
quality  of  which  exceeds  that  necessary 
for  fishable/swimmable,  are  termed  high 
quality  waters  (HQWs).  Under  40  CFR 
131.12(a)(2),  Umited  degradation  of  such 
waters  may  be  allowable  if  necessary  for 
important  social  and  economic 
development  in  the  areas  in  which  the 
waters  are  located,  but  only  after  public 
involvement  and  only  as  long  as  the 
water  quality  remains  adequate  to  be 
"fishable/swimmable."  The  process  for 
determining  whether  the  lowering  of 
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water  quality  is  necessary  to 
accommodate  important  social  and 
economic  development  is  referred  to  as 
the  antidegradation  demonstration  and 
decision. 

The  third  tier  (40  CFR  131.12(a)(3)) 
affords  special  protection  to  waters  that 
have  been  designated  Outstanding 
National  Resource  Waters  (ONRWs)  by 
the  States.  The  water  quality  in  ONRWs 
must  be  maintained  and  protected.  The 
preamble  discussion  in  the  1983  Water 
Quality  Standards  Regulation  cited 
above  indicates  that  EPA  did  not  intend 
for  this  to  be  an  absolute  prohibition  on 
any  lowering  of  water  quahty  in 
ONRWs.  It  allows  States  some  hmited 
activities  which  result  in  temporary  and 
short-term  changes  in  water  quality. 

The  final  provision  (40  CFR 
131.12(a)(4))  requires  that  the  State 
antidegradation  pohcy  and 
implementation  procedures  be 
consistent  with  section  316  of  the  Clean 
Water  Act  as  regards  lowering  of  water 
quahty  involving  thermal  discharges. 
This  recognizes  that  thermal  variances 
granted  under  section  316  can  override 
otherwise  applicable  water  quality 
standards,  including  antidegradation 
standards. 

EPA  has  developed  a  variety  of 
guidance  materials  to  assist  the  States  in 
the  development  of  their 
antidegradation  policies  and 
implementation  procedures,  and  to  aid 
EPA  in  the  review  of  such  policies  and 
procedures  (e.g..  Water  Quality 
Standards  Handbook  (1983)),  which  is 
available  in  the  administrative  record 
for  this  rulemaking. 

c.  Great  Lakes  States  Experience.  The 
Great  Lakes  antidegradation  poUcy 
contains  several  requirements  that  draw 
from  the  collective  experience  of  the 
Great  Lakes  States  and  EPA  in  studying, 
managing  and  protecting  the  Great 
Lakes  System.  The  unique  character  of 
the  Great  Lakes  System  and  the 
problems  it  faces  are  a  major  impetus 
behind  the  Initiative  in  general,  and  the 
basis  for  several  of  the  specific 
requirements  in  the  Great  Lakes 
antidegradation  policy. 

Because  of  the  long  retention  time  and 
the  complex  flow  patterns  of  the  water 
in  the  Great  Lakes  System,  the  Lakes 
tend  to  act  as  a  sink,  accumulating 
pollutants  discharged  to  them.  There  is 
an  identified  problem  in  the  Great  Lakes 
associated  with  substances  that  are 
highly  bioaccumulative  in  the  tissues  of 
aquatic  organisms.  Contamination  by 
such  substances  has  resulted  in  State- 
imposed  fish  consumption  advisories 
and  restrictions  for  humans,  and  has 
been  implicated  in  a  variety  of  adverse 
biological  effects,  such  as  impaired 
reproductive  success  and  deformities, 


among  aquatic  organisms  and  the 
wildUfe  that  consume  them.  A  special 
emphasis  is  made  in  the  proposed 
Guidance  to  restrict  increases  in  the  rate 
of  loading  of  highly  bioaccumulative 
chemicals.  Such  "bioaccumulative 
chemicals  of  concern"  (BCCs)  are  those 
with  a  bioaccumulation  factor  of  1000  or 
greater,  determined  using  the  GLWQI 
BAF  procedures.  The  BAF  procedures 
are  found  in  appendix  B  and  the  list  of 
BCCs  are  found  in  Table  6  of  section 
132.4  of  the  proposed  Guidance.  BCCs 
are  discussed  in  detail  and  comments 
are  invited  in  section  I.A  of  the 
preamble. 

As  discussed  in  detail  below,  under 
C.2  "Significant  Lowering  of  Water 
Quality",  the  Tier  U  protections  in  the 
proposed  Guidance  for  high  quahty 
waters  are  focussed  on  actions  that  have 
the  potential  to  significantly  lower 
water  quahty. 

The  unique  character  and  importance 
of  the  Lake  Superior  Basin  is  also 
reflected  in  the  proposed  Guidance. 
Provisions  are  included  for  special 
protection  of  waters  designated  Lake 
Superior— Outstanding  International 
Resource  Waters  or  Lake  Superior 
Basin— Outstanding  National  Resource 
Waters  by  the  States.  These  are 
discussed  below  under  Special 
Antidegradation  Provisions  for  Lake 
Superior. 

The  Great  Lakes  priorities  should  not 
be  interpreted  as  EPA's  priorities  for 
water  bodies  nationwide.  EPA  expects 
the  significant  lowering  of  water  quahty 
to  be  potentially  different  in  other  areas 
depending  on  the  priority  concerns 
identified  through  water  quahty 
management  planning  processes. 

d.  Alternative  Approaches  to 
Assessing  Lowering  of  Water  Quality. 
The  Federal  antidegradation  policy,  and 
the  proposed  Great  Lakes 
antidegradation  pohcy.  apply  to  actions 
that  lower  water  quality.  Typically, 
water  quality  is  considered  to  be 
lowered  when  the  concentration  of  a 
pollutant  in  the  water  is  increased,  or 
the  concentration  of  a  necessary 
substance  such  as  dissolved  oxygen  is 
decreased.  In  developing  the  proposed 
guidance  EPA  and  the  Great  Lakes 
States  considered  several  alternative 
approaches  that  could  be  used  to  assess 
whether  an  action  would  potentially 
lower  water  quahty. 

One  approach  that  could  be  used  to 
determine  if  water  quality  was  lowered 
would  rely  on  sampling  and  analysis  of 
the  water  body  to  determine  if  any 
measurable  change  occurred  in  the 
concentration  of  a  pollutant  or 
pollutants.  EPA  and  the  Great  Lakes 
States  considered  such  an  approach 
during  the  development  of  tne  proposed 


Guidance.  This  approach  has  the 
advantage  that  it  actually  uses 
information  about  the  ambient  levels  of 
pollutants  to  determine  if  a  change  in 
water  quahty  occurs.  The  approach  is 
not  proposed  in  the  proposed  Guidance, 
however,  because  many  of  the 
pollutants  about  which  the  Great  Lakes 
States  and  EPA  are  most  concerned 
cause  adverse  effects  in  the  Lakes  at 
concentrations  that  cannot  be  measured 
in  the  ambient  water  using  readily 
available  analytical  techniques. 
Furthermore.  EPA  and  the  Great  Lakes 
States  are  concerned  about  the  potential 
difficulty  a  regulatory  agency  would 
face  in  linking  the  actions  of  a  specific 
source  of  the  pollutant  to  the  measured 
change  in  ambient  water  quahty.  Finally 
EPA  is  very  concerned  that  such  an 
approach  is  contrary  to  the  intent  and 
plain  text  of  the  Federal  antidegradation 
regulation.  In  particular.  40  CFR 
131.12(a)(2)  requires  that  water  quality 
be  maintained  and  protected  unless  a 
State  finds  that  the  lowering  of  water 
quahty  is  necessary  to  accommodate 
important  social  and  economic 
development.  This  clearly  necessitates 
an  affirmative  finding  by  the  State 
before  a  water  quahty  can  be  lowered, 
not  after  it  has  been  measured. 

Another  approach  that  could  be  used 
to  determine  whether  an  action  could 
lower  water  quahty  would  look  at  the 
amount  of  pollutant  released  into  the 
water.  Working  from  the  premise  that, 
all  other  things  being  equal,  a  change  in 
the  amount  of  a  pollutant  added  to  a 
water  body  will  result  in  a  change  in  the 
concentration  of  that  pollutant  in  the 
water  body,  .such  an  approach  would 
look  at  changes  in  the  mass  loading  rate 
of  a  pollutant  or  pollutants  as  being 
potential  indicators  of  changes  in  water 
quahty.  EPA  and  the  Great  Lakes  States 
considered  several  alternatives  that 
would  implement  such  an  approach.  All 
of  the  alternatives  that  derive  i^om  this 
approach  would  require  prior  approval 
of  a  change  in  the  loading  of  a  pollutant 
if  that  change  lowered  water  quality  or 
was  projected  to  lower  water  quality. 
Where  the  alternatives  differ  is  in  the 
threshold  at  which  water  quality  is 
determined  to  be  lowered  and  the 
flexibihty  provided  the  regulatory 
agency  in  making  such  a  determination. 

One  alternative  EPA  and  the  Great 
Lakes  States  considered  would  define 
the  lowering  of  water  quahty  In  terms  of 
a  projected  increase  in  the  ambient 
concentration  of  a  pollutant.  This 
alternative  would  use  models  (simple 
mass  balance  or  more  sophisticated 
dynamic  models  if  appropriate)  tq 
project  the  effect  of  a  change  in  the  mass 
loading  rate  of  a  pollutant  or  pollutants 
on  water  quality,  generally  focussing  on 
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changes  in  effluent  limitations  and 
wasteload  allocations.  This  is  the  way  in 
which  antidegradation  policy  has 
typically  been  implemented  in  the  past. 

A  second  alternative  EPA  and  the 
Great  Lakes  States  considered  would 
define  any  increase  in  the  rate  of  mass 
loading  of  a  pollutant  as  lowering  water 
quality.  This  alternative  was  appealing 
to  EPA  and  the  Great  Lakes  States 
because  the  Great  Lakes  tend  to  act  as 
a  sink  for  many  pollutants  and  there 
was  a  concern  that  the  models  used  in 
the  first  alternative  would  not  be 
protective  for  persistent  pollutants  that 
might  accumulate  in  the  Lakes. 

Athird  alternative  considered  for  the 
proposed  Guidance  is  a  hybrid  of  the 
first  two.  To  account  for  the  concerns 
with  the  BCCs,  the  proposed  Guidance 
would  consider  the  lowering  of  water 
quaUty  to  occur  whenever  the  rate  of 
mass  loading  of  these  pollutants  (BCCs) 
from  an  individual  point  or  nonpoint 
soiiTce  increases.  For  the  remaining 
pollutants  (the  non-BCCs),  any  increase 
in  an  existing  limitation  beyond  a  de 
minimis  change  would  be  considered  an 
action  that  would  lower  water  quality 
sufficiently  to  require  an 
antidegradation  review.  This  approach 
would  focus  regulatory  attention  on  the 
pollutants  of  primary  concern — the 
BCCs — and,  for  the  remaining  (non- 
BCC)  pollutants,  use  information  on  the 
effect  of  the  proposed  action  on  ambient 
water  quality  in  determining  the  need 
for  an  antidegradation  determination. 
EPA  and  the  Great  Lakes  States  settled 
on  such  a  hybrid  alternative  and  it  is 
embodied  in  the  definition  of  significant 
lowering  of  water  quality  in.the 
proposed  Guidance. 

The  sections  that  follow  set  out  in 
detail  the  basic  elements  of  the 
proposed  approach  and  discuss  some 
alternatives  for  each  of  these  elements. 
EPA  requests  comments  on  all  of  the 
alternative  approaches  identified  above. 
In  providing  comments,  EPA  is 
particularly  interested  in  information  on 
the  relative  effectiveness  of  these 
alternative  approaches  in  meeting  water 
quality  goals,  the  difficulties  and 
advantages  of  their  implementation,  and 
their  likely  costs.  EPA  is  also  interested 
in  comments  on  the  effect  of  requiring 
prior  approval,  through  the 
antidegradation  process  proposed  in 
this  Guidance,  of  actions  such  as 
discharge  increases  that  have  the 
potential  to  lower  water  quality.  EPA 
recognizes  that  delays  in  business 
decisions,  such  as  production  rate 
increases  in  response  to  market  changes, 
might  result  because  the  attendant 
pollutant  loading  rate  increases  would 
require  prior  approval.  As  a  result  of  the 
requirement  for  loading  limits  in  the 


implementation  procedures  proposed 
today,  and  the  focus  on  loading  rates  of 
the  BCC  pollutants,  EPA  believes  that  a 
larger  number  of  actions  may  be  subject 
to  antidegradation  review  and  prior 
approval  requirements  than  under 
existing  policy.  The  potential  costs  that 
might  be  associated  with  decreased 
flexibility  to  respond  to  market  changes 
could,  therefore,  also  be  greater  than 
under  existing  policy,  EPA  has  no  data 
fi-om  which  to  estimate  the  potential 
costs  that  might  be  associated  with 
decreased  flexibility  to  respond  to 
market  changes;  However,  EPA  is 
interested  in  any  such  information  that 
commenters  are  able  to  provide. 

The  definition  of  significant  lower  of 
water  quality  reflects  the  unique 
characteristics  of  the  Great  Lakes 
System  (as  described  below).  Actions  or 
decisions  that  have  the  potential  to 
significantly  lower  water  quality 
include  those  that  might  result  in  any 
increase  in  the  actual  rate  of  mass 
loading  of  a  BCC  and  those  that  require 
an  increase  in  an  existing  limitation  for 
any  other  pollutant.  EPA  is  also 
interested  in  comments  though,  on 
whether  the  definition  of  significant 
lowering  of  water  quality  should 
distinguish  between  BCCs  and  other 
chemicals.  In  particular,  EPA  is 
interested  in  whether  BCCs  would  be 
adequately  controlled  if  the  same 
definition  of  significant  lowering  of 
water  quality  as  is  applied  to  other 
chemicals  were  to  be  used  for  BCCs. 
Such  an  approach  would  have  the  effect 
of  tying  the  definition  of  significant 
lowering  of  water  quality  for  all 
pollutants  to  increases  in  permit  limits. 
It  would  provide  opportunity  for  a  de 
minimis  demonstration  for  increases  in 
limitations  on  BCCs.  It  would  also 
provide  opportunity  for  an  entity  to 
attempt  to  demonstrate  that  the  ambient 
concentration  of  the  BCC  would  not 
increase.  EPA  also  welcomes 
suggestions  regarding  any  changes  or 
specific  requirements  that  should  be 
made  or  added  to  the  de  minimis  test 
and  the  demonstration  of  no  ambient 
change  to  address  BCCs  if  the  definition 
of  significant  lowering  of  water  quality 
were  to  be  changed  as  discussed  above. 
EPA  invites  comment  on  these 
approaches  and  suggestions  for  others 
that  should  be  considered. 

B.  -feneral  Outline  of  GLWQf 
Antidegradation  Process 

1.  Narrative  Flow  Chart  of  Process 

As  previously  noted,  the  CPA 
mandates  that  the  EPA  publish,  among 
other  things,  an  antidegradation  policy. 
The  Great  Lakes  antidegradation  poficy 
proposed  in  the  proposed  Guidance  is 


comprised  of  the  following  foiu- 
components:  antidegradation  standard, 
antidegradation  implementation 
procedures,  antidegradation 
demonstration,  and  antidegradation 
decision.  The  policy  is  constructed  as  a 
model  regulation  in  the  following 
sequence. 

The  "Antidegradation  Standard"  is  a 
statement  of  the  general  requirements 
with  regard  to  maintenance  and 
protection  of  water  quality  in  the  Great 
Lakes  System.  It  is  generally  the  same  as 
the  National  regulation.  Additionally,  it 
clarifies  that  the  lowering  of  water 
quality  is  to  be  considered  and 
evaluated  on  a  pollutant-specific  basis. 

The  "Antidegradation 
Implementation  Procedures"  define  the 
procedures  to  be  used  by  the  Great 
Lakes  States  and  Tribes  to  implement 
the  general  Standard.  Appendix  E, 
sections  II.B  through  D,  establish  tiered 
procedures,  specific  to  the  quality  of  the 
water  in  question,  which  track  the  tiered 
approach  of  the  Standard.  The 
procedures  identify  priorities  of  tlie 
Great  Lakes  States  and  Tribes  with 
regard  to  BCCs  and  define  situations  in 
which  the  lowering  of  water  quality  in 
HQWs  will  be  considered  significant 
and  subject  to  a  detailed  antidegradation 
demonstration  review  pursuant  to  this 
proposed  Guidance.  Appendix  E, 
section  II.D,  specifically  addresses 
maintenance  of  water  quality  in  HQWs 
with  respect  to  bioaccumulative 
chemicals  of  concern  and  other 
pollutants.  This  section  also  identifies 
special  designations  available  for  Lake 
Superior  and  defines  the  procedures 
and  restrictions  applicable  to  areas  of 
the  Lake  so  designated. 

The  "Antidegradation 
Demonstration"  defines  the  information 
that  an  entity  that  is  seeking  to 
significantly  lower  water  quality'  in  a 
high  quality  water  must  provide  in 
support  of  that  request.  It  promotes 
pollution  prevention  and  requires  that 
entities  develop  information  regarding 
the  costs  associated  with  the  use  of 
alternative  or  enhanced  treatment  that 
would  eliminate  the  lowering  of  water 
quality.  This  section  also  ideiitifies 
information  tliat  must  be  provided  by 
any  entity  proposing  a  new  or  increased 
discharge  of  any  Lake  Superior 
bioaccumulative  substance  of 
immediate  concern  (BSIC)  to  a  Lake 
Superior  Outstanding  International 
Resource  Water. 

The  "Antidegradation  Decision" 
identifies  the  process  that  the  State  or 
Tribe  will  follow  in  evaluating  the 
information  provided  in  the 
antidegradation  demonstration  and  in 
reaching  a  decision  on  the  significant 
lowering  of  water  quality.  The  proposed 
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Guidance  directs  the  State  or  Tribe  to 
require  the  entity  to  implement  prudent 
and  feasible  pollution  prevention 
alternatives  that  reduce  the  extent  of.  or 
eliminate,  the  lowering  of  water  quahty. 
It  also  identifies  minimum  expenditures 
for  alternative  or  enhanced  treatment 
that  wall  be  required  of  an  entity  if  the 
treatment  eliminates  the  lowering  of 
water  quality.  It  further  requires  that  the 
State  or  Tribe  consider  the  social  and 
economic  benefits  in  light  of  the 
environmental  effects  associated  with 
the  lowering  of  water  quality  in  order  to 
reach  the  decision.  The  State  or  Tribe 
may  either  conduct  a  full  review  of  the 
technical  merit  of  the  demonstration 
and  make  its  tentative  decision 
accordingly,  or  alternatively,  the  State 
or  Tribe  may  choose  to  determine  that 
the  administrative  requirements  of 
section  VII.  B.l.c  of  the  preamble,  have 
been  met  and  solicit  public  comment 
prior  \o  such  a  technical  review.  In  the 
latter  instance,  the  tentative  decision  of 
the  Stete  or  Tribe  shall  be,  as  a  matter 
of  policy,  to  propose  that  existing  water 
quality  be  maintained  and  protected. 

The  Antidegradation  Implementation 
Procedures  place  requirements  on  the 
decision-making  of  the  Federal,  State 
and  local  regulatory  agencies  as  they 
consider  actions  proposed  by  a 
regulated  entity,  whether  involving  a 
point  or  nonpoint  source,  that  have  the 
potential  to  lower  water  quality  beyond 
a  specific  threshold.  (Note  that 
throughout  the  Policy,  the  term 
"Director"  is  used  to  signify  the 
decision-maker  in  the  regulatory 
agency.)  For  all  tier  1  waters  where 
water  quality  for  a  particular  pollutant 
or  pollutants  does  not  exceed  that 
required  to  maintain  the  designated  uses 
and  the  existing  uses,  the  threshold  is 
any  lowering  of  water  quality,  as 
signified  by  any  increase  in  the  rate  of 
mass  Idading  of  the  pollutant  or 
pollutants  to  the  water.  In  such  waters, 
no  increase  in  the  rate  of  mass  loading 
of  any  such  pollutant  is  allowable,  so 
the  procedures  direct  the  regulatory 
agencies  to  write  control  requirements, 
such  as  NPDES  permit  limitations,  that 
at  a  minimum  will  prevent  increases  in 
the  rate  of  mass  loading  of  the  pollutant 
or  pollutants  of  concern.  For 
outstanding  National  resource  waters 
(tier  3),  the  threshold  is  any  lowering  of 
water  quality  for  any  pollutant.  In  such 
waters,  no  increase  in  the  rate  of  mass 
loading  of  any  pollutant  is  allowable,  so 
the  procedures  direct  the  regulatory 
agencies  to  write  control  requirements, 
such  as  NPDES  permit  Umitations.  that 
at  a  minimum  will  prevent  increases  in 
the  rate  of  mass  loading  of  all 
pollutants.  For  HQWs  (tier  2).  the 


threshold  is  any  significant  lowering  of 
water  quality,  a  terra  which  is  defined 
in  the  proposed  Guidance  and  discussed 
later  in  this  preamble.  For  Lake  Superior 
Basin  waters  provided  special 
protection  designation  by  a  State  or 
States,  the  proposed  Guidance  describes 
specific  restrictions  on  the  lowering  of 
water  quality  by  any  of  nine  listed  Lake 
Superior  bioaccumulative  substances  of 
immediate  concern  (BSICs).  (The  Bi- 
National  Program  to  Restore  and  Protect 
the  Lake  Superior  Basin  identifies  two 
special  protection  designations  that 
might  be  adopted  by  the  States.  The  first 
such  designation,  a  Lake  Superior 
Basin— Outstanding  National  Resource 
Water,  is  an  area  within  the  basin  so 
designated  by  a  State  for  the  purpose  of 
preventing  new  or  increased  discharges 
of  BSICs  from  point  sources.  The 
second,  Outstanding  International 
Resource  Water,  exists  if  the  States 
(Michigan,  Minnesota  and  Wisconsin) 
so  designate  the  Lake  Superior  Basin, 
and  has  the  effect  of  preventing  the  new 
or  increased  discharge  of  BSICs  until  an 
adequate  antidegradation 
demonstration,  which  includes  the 
installation  of  the  best  technology  in 
process  and  treatment,  is 
accomplished.)  For  substances  other 
than  the  BSICs.  the  Lake  Superior 
special  protection  designations  have  no 
direct  effect,  and  such  substances  are 
treated  the  same  as  in  the  remainder  of 
the  Great  Lakes  System. 

Proposed  actions  that  have  the 
potential  to  significantly  lower  water 
quality  in  HQWs  must  be  evaluated  by 
the  regulatory  agency  to  determine  if 
they  are  necessary  to  accommodate 
important  economic  and  social 
development  in  the  area  in  which  the 
waters  are  located.  To  guide  the 
regulatory  agency  in  making  this 
determination,  the  proposed  Guidance 
establishes  two  tests:  one  that 
demonstrates  that  the  significant 
lowering  of  water  quality  is  necessary, 
i.e..  the  lowering  of  water  quality  cannot 
be  prevented  through  the  use  of  prudent 
and  feasible  pollution  prevention 
techniques,  or  alternative  or  enhanced 
treatment  techniques  that  are  available 
within  a  specified  cost  range;  and  a 
second,  subseouent  test  that  is  used  to 
establish  that  the  action  significantly 
lowering  water  quality  will 
accommodate  important  economic  and 
social  development  in  the  area  in  which 
the  waters  are  located. 

The  proposed  Guidance  identifies  five 
categories  of  pollution  prevention 
alternatives  that  must  be  evaluated: 
substitution  of  BCCs  with  other 
nonbioaccumulative  and  nontoxic 
chemicals;  application  of  water 
conservation  methods;  waste  source 


reductions  within  process  streams; 
recycle  and  reuse  of  waste  byproducts; 
and  manufacturing  process  operational 
changes.  In  addition,  the  Director  may 
add  categories  of  pollution  prevention 
alternatives  which  are  apphcable  to 
specific  situations.  For  instance,  the 
alternative  of  scaling  down  the  amount 
of  fill  might  be  appropriate  in  a  section 
404  permit  action.  The  proposed 
Guidance  requires  that  the  entity 
proposing  the  action  supply  to  the 
regulatory  agency  information  on  the 
alternatives  available,  their 
effectiveness,  and  costs,  along  with  any 
other  information  the  agency  might 
require  to  determine  if  specific 
alternatives  alone  or  in  combination  are 
prudent  and  feasible.  The  Director  will 
require  the  entity  to  implement 
alternatives  that  are  determined  to  be 
prudent  and  feasible  and  will  establish 
control  requirements  that  reflect  the 
implementation  of  such  alternatives. 
The  implementation  of  prudent  and 
feasible  pollution  prevention 
alternatives  need  not  entirely  eliminate 
the  significant  lowering  of  water  quality 
for  them  to  be  required  by  the  Director. 
Unlike  the  alternative  or  enhanced 
treatment  provision  discussed  below, 
prudent  and  feasible  pollution 
prevention  alternatives  are  to  be 
required  whenever  they  are  effective  at 
reducing  the  degree  to  which  water 
quality  would  be  significantly  lowered 
by  an  action. 

The  proposed  Guidance  also 
identifies  benchmarks  to  be  applied  by 
the  regulatory  agency  in  determining  if 
alternative  or  enhanced  treatment 
techniques  should  be  required,  in 
addition  to  prudent  and  feasible 
pollution  prevention  alternatives,  to 
eliminate  the  lowering  of  water  quality 
that  would  otherwise  result  fi-om  an 
action.  The  proposed  Guidance  directs 
the  entity  proposing  the  action  to 
identify  for  review  by  the  regulatory 
agency  any  alternative  or  enhanced 
treatment  techniques  available  that 
would,  in  conjunction  with  the 
implementation  of  prudent  and  feasible 
pollution  prevention  alternatives, 
ehminate  the  need  to  significantly  lower 
water  quality,  along  with  the  associated 
capital  and  operation  and  maintenance 
costs.  In  addition,  the  entity  must 
provide  comparable  information  on  the 
capital  and  operation  and  maintenance 
costs  associated  with  pollution  control 
facilities  necessary  to  achieve 
compliance  with  applicable  Federal 
effluent  guidelines-based  or  water 
quality-based  effluent  limitations.  The 
proposed  Guidance  directs  the 
regulatory  agency  to  require  the 
implementation  of  such  ahemative  or 
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enhanced  treatment  techniques  that  are 
available  at  a  cost  ratio  of  l.I  to  one 
(alternative  or  enhanced  treatment 
compared  to  that  otherwise  required). 

If,  after  the  above  evaluations  and 
implementation  of  the  prudent  and 
feasible  pollution  prevention  alternative 
or  alternatives,  the  proposed  action  will 
continue  to  significantly  lower  water 
quality,  then  the  action  must  be 
evaluated  by  the  regulatory  agency  to 
establish  that  the  significant  lowering  of 
water  quality  will  accommodate 
important  economic  or  social 
development  in  the  area  in  which  the 
waters  are  located.  The  proposed 
Guidance  requires  that  the  entity 
proposing  the  action  identify 
developments,  falling  in  any  of  the 
following  categories,  that  will  be 
foregone  if  the  significant  lowering  of 
water  quality  is  not  allowed:  increase  in 
the  number  of  jobs;  increase  in  personal 
income  or  wages;  reduction  in  the 
unemployment  rate  or  other  social 
service  expenses;  increase  in  tax 
revenues;  or  provision  of  necessary 
social  services.  No  benchmarks  are 
specified  for  the  evaluation  of  the  social 
and  economic  developments;  rather  the 
regulatory  agency  is  provided  the 
flexibility  to  fit  the  analysis  to  the 
condition  of  the  community  and  area 
involved.  Nonetheless,  the  action 
should  have  some  positive 
developmental  effect  in  one  or  more  of 
the  categories  listed  above  or  the 
lowering  of  water  quality  should  not  be 
approved  by  the  regulatory  agency. 
Furthermore,  the  proposed  Guidance 
provides  for  a  review  by  the  Director  of 
information  on  the  environmental 
effects  of  the  action,  after  required 
pollution  prevention/control 
alternatives  are  implemented.  Such 
environmental  effects  would  not  be 
limited  to  the  water  media;  the 
information  could  be  used  by  the 
regulatory  agency  to  account  for  cross- 
media  effects  in  making  the  final 
decision. 

The  proposed  Guidance  provides  two 
options  to  the  regulatory  agency  on  the 
draft  decision  regarding  the  lowering  of 
water  quality,  which  vary  depending  on 
how  the  agency  decides  to  complete  the 
review  of  the  social  and  economic 
developments.  The  agency  may  wish  to 
conduct  a  full  review  of  the  merit  of  the 
action  and  make  its  tentative  decision 
accordingly,  in  which  case  it  would 
public  notice  the  resulting  proposed 
decision  and  the  basis  for  the  decision. 
Alternatively,  the  agency  may  wish  to 
take  public  comment  on  the  action  and 
associated  social  and  economic 
developments  before  it  renders  a 
decision  based  on  its  review  of  the 
merits  of  the  antidegradation 


demonstration.  In  this  case,  the  agency 
would  public  notice  a  tentative  decision 
to  maintain  and  protect  water  quality 
(i.e.,  reject  the  significant  lowering  of 
water  quality).  The  public  notice  would 
include  for  pubfic  review  and  comment 
the  antidegradation  demonstration 
provided  by  the  entity  proposing  the 
action,  along  with  the  agency's 
determination  that  the  demonstration  is 
administratively  complete.  The  notice 
would  furthermore  indicate  that  the 
agency  had  deferred  its  decision  on 
allowing  a  lowering  of  water  quality 
pending  review  of  the  public  comment, 
and  that  the  tentative  decision  to 
maintain  and  protect  water  quality  may 
be  revised  based  on  public  comment 
and  the  agency's  review  of  the  full 
antidegradation  demonstration. 

2.  Preconditions  for  Implementation  of 
Antidegradation  Procedures 

Several  other  ongoing  water  quahty 
management  planning  processes  are 
integral  to  antidegradation 
implementation,  and  for  the  purpose  of 
this  procedure  are  expected  to  be 
implemented  correctly  as  preconditions 
to  antidegradation  review  of  any 
proposed  action  that  could  significantly 
lower  ambient  water  quality. 
Deficiencies  in  these  underlying 
programs  should  be  corrected  before  any 
activity  is  considered  tliat  could 
significantly  lower  water  qualitv. 

At  the  onset  of  the  antidegradation 
review  procedure,  the  water  quality 
standards  established  for  the  receiving 
water  body  pursuant  to  40  CFR  131 
must  be  correct  and  appropriate.  The 
term  "water  quality  standards"  as  used 
here  is  defined  at  40  CFR  131. 3(i)  and 
includes  both  the  designated  uses  of  the 
water  body  and  the  criteria  that  support 
the  designated  uses.  Existing  uses  and, 
where  attainable,  fishable/swimmable 
uses  are  expected  to  be  reflected  in  the 
use  designation,  and  appropriate  criteria 
to  support  those  uses  adopted.  It  is 
assumed  that  if  the  standards  have 
imdergone  the  triennial  review  process 
in  the  last  three  years  and  are  approved 
by  EPA,  they  are  correct  and 
appropriate. 

The  potential  for  an  action  to  result  in 
a  significant  lowering  of  water  quality 
will  be  considered  on  a  parameter-by- 
parameter  basis.  Unless  the  appropriate 
and  established  water  quality  standards 
have  been  achieved,  there  is  no 
potential  to  allow  an  action  that  could 
lower  water  quality,  subject  to  an 
antidegradation  review,  because  there 
would  be  no  remaining  unused 
assimilative  capacity.  Water  quality 
standard  exceedances  may  be  a  result  of 
any  one  or  a  combination  of  factors, 
including  but  not  limited  to:  an 


inadequate  total  maximum  daily  toad 
(TMDL),  wasteload  allocation  (WLA).  or 
load  allocation  (LA);  imcontrolled 
sources;  and  point  source  dischargers 
that  are  not  in  compliance  with  their 
NPDES  permits.  Such  water  quality 
standards  violations  must  be  corrected 
prior  to  consideration  of  an  increased 
loading  of  a  pollutant  fi-om  any  source 
through  the  antidegradation  review 
process.  Further,  if  water  quality 
standards  are  not  being  achieved,  the 
State  should  establish  a  revised  TMDL/ 
WLA/LA;  bring  non-compliant 
dischargers  into  compliance  with 
appropriate  water  quaUty-based  effluent 
hmitations;  or,  in  some  other  way, 
correct  the  ambient  water  quality 
problem. 

3.  Steps  PriBceding  an  Antidegradation 
Review 

a.  Establish  That  the  Action  May 
Significantly  Lower  Water  Quality.  Prior 
to  requiring  an  antidegradation 
demonstration  and  review  the 
regulatory  agency  must  establish  that 
the  proposed  action  results  in,  or  may 
result  in,  a  significant  lowering  of  water 
quality.  The  definition  of  significant 
lowering  of  water  quality  differentiates 
between  BCCs  and  other  pollutants  as 
follows  (see  section  VII.C.2  of  the 
preamble  for  a  detailed  discussion  of  the 
definition  of  significant  lowering  of 
water  quality  and  its  implications):  Any 
increase  from  the  baseline  rate  of  mass 
loading  of  a  BCC  is  significant  lowering 
of  water  quality;  and  for  pollutants  other 
than  BCCs,  any  increase  in  the 
permitted  levels  (or  otherwise  allowable 
mass  loading  rate)  unless  such  an 
increase  would  have  no  effect,  or  a  de 
minimis  effect,  on  the  receiving  water, 
is  significant  lowering  of  water  quality. 

For  point  source  discharges,  examples 
would  include  an  increased  effluent 
load  limit  for  a  non-BCC  in  a  reissued 
NPDES  permit,  where  such  an  increase 
would  have  greater  than  a  de  minimis 
effect  on  the  receiving  water;  or  for 
BCCs,  a  deliberate  action  by  a  permittee, 
such  as  addition  of  a  new  production 
line,  that  would  result  in  an  increased 
mass  loading  rate  of  a  BCC  above  the 
baseline  loading  rate  for  the  pollutant  as 
established  in  the  permit. 

As  regards  BCCs,  when  discussing 
NPDES  permit  issuance,  at  this  point  in 
the  process  the  permit  issuance 
authority  will  have  defined  the 
applicable  "baseline"  (i.e.,  the  lowest  of 
either  the  existing  limit,  the  "new" 
technology-based  effiuent  limit,  the 
"new  "  water  quality-based  effluent 
limit,  or  existing  effluent  quality),  and 
any  increase  from  this  "baseline"  that  is 
requested  by  the  permittee.  The  mass 
loading  rate  will  be  restricted  to  this 
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baseline  in  the  permit  unless  the 
permittee  justifies  the  increase  to  the 
satisfaction  of  the  permitting  agency, 
after  the  opportunity  for  public  input, 
through  the  antidegradation  process  set 
forth  in  the  proposed  Guidance.  The 
baseline  for  a  BCC  could,  however,  be 
adjusted  without  an  antidegradation 
demonstration  to  account  for  an 
increasei  In  discharge  volume  that 
results  in  an  increased  rate  of  mass 
loading  of  a  BCC  pollutant  due  solely  to 
the  presence  of  that  pollutant  in  the 
intake  water. 

Where  independent  regulatory 
authority  requiring  compliance  with 
water  qiiality  standards  already  exists, 
other  regulated  actions  that  may  result 
in  an  in(|Teased  rate  of  mass  loading  of 
pollutanU  and.  potentially,  tlie 
significant  lowering  of  water  quahty 
would  a  so  be  subject  to  antidegradation 
review.  ]  leview  of  suct^proposed 
notions  1  y  the  regulatory  agency  should 
determir  I  whether  the  action  has  the 
pctentia!  ^o  significantly  lower  water 
quality,  fitid,  if  so,  the  action  is  required 
to  go  thri  <Ugh  the  antidegradation 
process,  jepending  on  Federal.  State 
and  Trib  il  authorities,  such  activities 
may  inci  ^de  actions,  such  as  changes  in 
land  use,  Which  result  in  increased 
nonpoini  pollutant  runoff  or  removal  of 
a  ripariai  i  ibuffer  strip  which  may  allow 
increasoc  [agricultural  n:noff.  Where 
there  is  r;gulatory  authority  requiring 
compliai^ce  with  water  quality 
standard*,  regulatory  agencies 
permittiiig  air  emissions  (subject  to 
section  1  I2(m)  of  the  Clean  Air  Act  or 
similar  S  ate  authorities)  should 
consider  :he  potential  for  significant 
lowering  qf  water  quality,  and  if 
applicablsi.  subjected  to  an 
antidegradation  review.  EPA  does  not 
intend  through  the  proposed  Guidance 
to  require  compliance  with 
antidegrabation  provisions  where 
independjant  regulator}-  authority 
requiring icompliance-witii  water  quality 
standards  does  not  already  exist. 

b.  Charipterize  the  Receiving  Watkr. 
The  antid gradation  guidance 
eslabhshe  s  differing  restrictions  en  the 
lowering  rf  water  quality  and 
roquiremt  ots  for  an  antidegradation 
review  de[Jending  on  both  the  quality  of 
the  rcceivi|ig  water  and  the  character  of 
its  use  designation.  ONRWs  are 
identified  it  tliis  point  in  the  process; 
::!1  other  v  rfiters  are  characterized 
pollutant  :ty  pollutant  as  either 
achieving  (>r  not  achieving  the 
applicable  fishab'.e/swiminable  water 
quality  cr  tjeria  defined  elsewhere  in  the 
proposed  guidance.  Where  the  wnter 
quality  is  idhicving  the  water  quahty 
(  riteria  fot  a  pollutant,  that  water  is 
considered  a  HQW  with  respect  to  that 


pollutant.  Other  special  designations 
applicable  to  Lake  Superior  are 
discussed  separately  in  the  proposed 
Guidance.  Two  outcomes  are  possible, 
and  resulting  implications  are  as 
follows: 

i.  Waters  whose  quality  does  not 
achieve  the  appUcable  water  quaUty 
criteria  for  any  parameter  cannot  be 
lo^vered  in  water  quality  with  respect  to 
that  parameter.  ONRWs  cannot  be 
lowered  in  water  quality  except  for 
lowering  of  water  quality  related  to 
short-term,  temporary  (i.e.,  weeks  or. 
months)  activities.  That  is.  there  can  be 
no  long-term  change  in  ambient  water 
quality  in  ONRWs  except  for 
improvement;  or 

ii.  Actions  that  may  significantly 
lower  water  quahty  with  regard  to  a 
pollutant  for  which  that  water  is  a  HQW 
can  only  be  allowed  if  an 
antidegradation  demonstration  is 
provided  and  the  regulatory  agency 
determines  that  it  adequately  supports 
the  lowering. 

C.  Activities  Covered  by  the  Great  Lakes 
Antidegradation  Guidance 

The  antidegradation  guidance  applies 
to  any  activity  over  which  independent 
regulatory  authority  requiring 
compliance  with  water  quality 
standards  exists,  that  may  result  in  a 
lowering  of  water  quality  in  any  water 
body  in  the  Great  Lakes  System.  The 
activities  addressed  include  those 
resulting  in  point  source  discharges  of 
pollutants  to  a  water  body  and  those 
that  result  in  nonpoint  loadings  of 
pollutants  to  a  water  body.  As  discussed 
in  detail  in  B.3.a  above  and  C.3  below. 
EPA  expressly  intends  for  this  proposed 
Guidance  to  be  applied  to  nonpoint 
source  activities,  to  the  extent  that 
regulatory  authorities  exist,  but  this 
proposed  Guidance  dees  not  create  any 
new  regidaiory  authorities. 

The  proposed  Guidajice  establishes  an 
antidegradation  policy  that  differs  in 
certain  respects  from  the  existing 
Federal  policy  to  account  for  the 
characteristics  of  the  Great  Lakes 
System,  while  retaining  the  basic 
framework  of  the  Federal  regulation.  As 
is  the  case  with  the  Federal  regulation, 
the  Great  Lakes  Antidegradetion 
Standard  establishes  differing  levels  of 
protection  against  degradation  based  on 
the  water  quality  in  the  affected  water 
body. 

1.  Distinction  Between  High  Quality 
Waters,  Out.?tanding  National  Resource 
Waters,  and  Other  Classes  of  Waters 
c.  Existing  Federal  Policy.  EPA  has 
defined  a  "tiered"  antidegradation 
approach  for  the  protection  and 
maintenance  of  water  quality.  The 


Federal  antidegradation  policy  at  40 
CFR  131.12  estabhshes  three  tiers  of 
protection  on  the  lowering  of  water 
quality  in  a  water  body  and  a  fourth 
requirement  applicable  to  thermal 
discharges. 

The  first  tier,  applicable  to  all  waters, 
requires  protection  and  maintenance  of 
all  existing  uses  of  the  water  body  and 
the  level  of  water  quality  necessary  for 
those  uses.  Under  tier  1,  water  quality 
in  any  water  body  can  be  lowered  only 
to  the  point  at  which  all  existing  uses 
are  still  fully  protected,  (t  is  not 
permissible  to  allow  water  quality  to  be 
lowered  to  the  extent  that  an  existing  or 
designated  use  is  impaired.  Under 
existing  Federal  policy  no  justification 
is  required  in  order  to  lower  water 
quality  to  the  level  necessary  to 
maintain  the  "existing  use." 

The  second  tier  provides  protection  of 
actual  water  quality  in  water  bodies  tliat 
support  the  propagation  of  fish, 
shellfish,  and  wildlife  and  recreation  in 
and  on  the  water  ("fishable/ 
swimmalile").  Limited  degradation  of 
such  HQWs  may  be  allowable  if 
necessary  for  important  social  and 
economic  development  in  the  areas  in 
which  the  waters  are  located,  but  only 
after  public  involvement  and 
intergovernmental  coordination,  and 
oniy  as  long  as  the  water  quality 
remains  adequate  to  be  "fishable/ 
swimmable"  and  fully  protects  existing 
uses. 

The  third  tier  affords  special 
protection  to  waters  that  have  been 
designated  Outstanding  National 
Resource  Waters  (ONRWs)  by  the  States 
or  Tribes.  The  water  quality  in  ONRWs 
must  be  maintained  and  protected. 
Short-term  temporary  changes  may  be 
consistent  with  that  level  of  protection, 
b.  GLWQI  Guidance.  The  Great  Lakes 
antidegradation  standard  in  th" 
proposed  Guidance  retains  the  t-arcd 
btnicture  of  the  Federal  policy,  but  is 
more  specific  in  certain  respects. 

The  first  provision  requires,  in  part, 
that  the  water  quality  necessary  to 
protect  existing  uses  be  maintaiined  and 
protected.  As  with  the  Federal  policy, 
this  provision  is  intended  to  ensure  that 
under  no  circumstance  is  tlie  water 
quality  reduced  to  the  extent  that  a 
criteria  derived  to  protect  an  existing 
uso  is  exceeded.  The  proposed 
Guidance  explicitly  refers  to  the 
definition  of  existing  uses  found  in  the 
Federal  water  quality  standards 
regulations,  in  large  part  to  distinguish 
Uie  {.pnlic-tiou  in  this  provision  of 
existing  uses  from  designated  uses. 
During  Work  Group  deliberations  on  tlie 
proposed  Guidance,  concerns  were 
raised  by  several  parties  that  the  Federal 
policy  had  been  incon«ctiy  interpreted 
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by  many  States  around  the  country  as 
applying  only  to  designated  uses,  as 
they  are  defined  by  the  water  quality 
standards  regulation.  Further  concern 
was  expressed  that  designation  of  uses 
by  States  or  Tribes  would  not 
thoroughly  cover  all  existing  uses  of  a 
water  body.  The  intent  of  the  language 
chosen  for  the  proposed  Guidance  was 
to  clarify  the  effect  of  the  language  in 
the  Federal  policy  and  ensure  that 
deficiencies  in  the  State  or  Tribal  use 
designation  procedures  would  not  limit 
the  protection  to  be  afforded  water 
quality  under  the  Great  Lakes 
antidegradation  guidance.  For  the 
purposes  of  this  proposed  Guidance,  for 
any  water  body  in  which  the  water 
quality  attained  on  or  after  November 
28.  1975.  is  equal  to  or  better  than  that 
required  to  support  a  specific  use.  that 
use  is  considered  an  existing  use. 
whether  or  not  it  has  been  so  designated 
in  a  State's  water  quality  standards.  In 
no  case  can  the  water  quality  be  lowered 
below  that  level  required  to  protect  and 
maintain  such  existing  uses. 

The  first  provision  of  the  Great  Lakes 
antidegradation  standard  differs  from 
the  existing  Federal  policy  in  that  it 
explicitly  prohibits  the  lowering  of 
water  quality  in  situations  where  either 
an  existing  or  a  designated  use  is 
impaired.  The  Federal  policy  does  not 
include  the  designated  use  reference. 
This  prohibition  is  applied  on  a 
pollutant  by  pollutant  basis  and  serves 
as  a  restriction  on  the  specific  pollutant" 
or  pollutants  that  are  impairing  the 
designated  use.  EPA  considers  a  water 
body  to  be  impaired  where  the  water 
quality  criterion  necessary  to  maintain 
the  existing  or  designated  use  for  a 
pollutant  or  pollutants  is  exceeded. 
Vvhile  this  proposed  provision  differs 
from  the  existing  Federal 
antidegradation  policy  on  its  face,  it  is 
not  more  stringent  than  section 
301(b)(1)(C)  of  the  aVA  or  the  other 
regulations  that  EPA  has  adopted  to 
protect  water  quality.  In  particular,  the 
existing  water  quality-based  permitting 
regulation  (40  CFR  122.44(d)(1))  for  the 
NPDES  requires  the  development  of 
effluent  limitations  that  achieve  the 
water  quality  standards  applicable  to 
the  receiving  water.  Similarly,  the 
regulations  (40  CFR  130.7)  and  guidance 
on  the  establishment  of  total  maximum 
daily  loads,  wasteload  allocations,  and 
load  allocations  require  that  applicable 
water  quality  standards  be  attained  and 
maintained.  Thus,  the  prohibition  in  the 
proposed  Guidance  on  the  lowering  of 
water  quality  in  situations  where  a 
designated  use  is  impaired  simply 
brings  the  antidegradation  guidance  into 
explicit  conformance  with  other 


regulatory  requirements  regarding  the 
protection  of  water  quality.  In  the 
context  of  the  whole  of  the  proposed 
Guidance,  this  provision  would 
preclude  the  lowering  of  water  quality 
for  a  pollutant  or  pollutants  in 
situations  where  the  concentration  of 
the  pollutant  or  pollutants  exceeds  the 
proposed  Great  Lakes  water  quality 
criteria. 

EPA  also  believes  that  it  would  be 
consistent  with  the  policies  of  the 
GLVVQA  to  prohibit  any  lowering  of 
water  quality  in  those  waters  in  the 
Great  Lakes  System  which  do  not  meet 
the  goal  uses  listed  in  section  101(a)  of 
the  CWA  for  the  pollutant  or  pollutants 
that  impair  those  uses.  The  CPA 
requires  that  the  proposed  Guidance  not 
only  be  consistent  with  the  CWA,  but 
also  conform  with  the  objectives  of  the 
GLWQA.  The  purpose  of  the  GLWQA  is 
to  restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
waters  of  the  Great  Lakes  Basin 
Ecosystem.  Among  its  objectives  is  the 
restoration  of  beneficial  uses,  regardless 
of  whether  they  are  designated  uses. 
The  term  beneficial  uses  is  not 
specifically  defined  in  the  GLWQA; 
however,  impairment  of  beneficial  uses 
is  exphcitly  defined  in  Annex  2  to  the 
GLWQA  as  adverse  effects  on  a  list  of 
uses.  Among  the  listed  beneficial  uses 
that  might  be  impaired  are  uses  that  are 
analogous  to  the  fishable/swimmable 
uses  in  the  CWA.  EPA  believes  that  it 
is  reasonable  to  conclude  that  the 
beneficial  use  provisions  of  the  GLWQA 
encompass  the  relevant  portions  of  the 
fishable/swimmable  goals  of  the  CWA. 

EPA  considered  an  explicit  proposal 
prohibiting  any  lowering  of  water 
quality  in  those  waters  in  the  Great 
Lakes  System  which  do  not  meet  the 
goal  uses  Usted  in  section  101(a)  of  the 
CWA  for  the  pollutant  or  pollutants  that 
impair  those  uses.  Such  a  provision 
would  have  served  the  objectives  of  the 
GLWQA  by  working  toward  the 
restoration  of  beneficial  uses.  It  was 
based  on  an  ecosystem  approach,  taking 
into  account  the  unique  characteristics 
of  the  Great  Lakes  System,  where  the 
whole  is  only  as  healthy  as  its  parts. 
While  the  allowance  of  increased 
discharges  with  only  a  localized  effect 
might  be  acceptable  in  the  context  of  a 
different  aquatic  system,  an  argument 
can  be  made  that  in  order  to  account  for 
the  unique  characteristics  of  the  Great 
Lakes  System  (see  Great  Lakes  States' 
Experience.  A.l.c.  above),  any  increased 
addition  of  a  pollutant  or  pollutants  to 
a  waterbody  in  the  Great  Lakes  System 
which  has  not  attained  the  beneficial 
uses  for  that  pollutant  or  pollutant 
should  be  prohibited.  Where  the  water 
quality  standards  for  fishable/ 


swimmable  uses  are  not  achieved,  the 
beneficial  uses  are  likewise  impaired. 

This  provision  is  not  proposed  in  the 
proposed  Guidance  because  EPA 
believes  that  it  would  be  redundant 
with  the  provisions  protecting  existing 
and  designated  uses  discussed  above. 
That  is.  the  existing  uses  are.  or  the 
designated  uses  will  be.  fishable/ 
swimmable.  EPA  may  reconsider  this 
position  if  other  parts  of  the  proposed 
Guidance  change  such  that  the  above 
redundancy  no  longer  exists. 

The  second  tier  of  the  Great  Lakes 
antidegradation  standard  is  identical  to 
the  existing  Federal  policy  in  most 
respects.  Both  require  the  protection 
and  maintenance  of  water  quality  that 
exceeds  (i.e..  is  better  than)  the  level 
necessary  to  support  the  propagation  of 
fish,  shellfish,  and  wildUfe  and 
recreation  in  and  on  the  water,  except 
in  limited  circumstances.  In  both,  such 
circumstances  are  limited  to  those  in 
which  the  State  finds,  after  full 
satisfaction  of  intergovernmental 
coordination  and  public  participation 
provisions  of  the  State's  continuing 
planning  process,  that  allowing  lower 
water  quality  is  necessary  to 
accommodate  important  economic  or 
social  development  in  the  area  in  which 
the  waters  are  located.  Finally,  both 
require  that  in  allowing  such 
degradation,  the  State  assure  that  water 
quality  adequate  to  protect  existing  uses 
is  fully  maintained,  and  that  there  is 
achieved  the  highest  statutory  and 
regulatory  requirements  for  all  new  and 
existing  point  sources  and  all  cost 
effective  and  reasonable  best 
management  practices  for  nonpoint 
source  controls.  The  information  that  is 
developed  and  utilized  to  make  a 
decision  about  the  lowering  of  water 
quality  in  a  high  quality  water  is  termed 
an  antidegradation  demonstration. 

The  Great  Lakes  antidegradation 
standard  is  more  specific  than  Federal 
poUcy  in  one  respect,  however.  Whereas 
the  existing  Federal  policy  is  silent 
regarding  the  manner  in  which  water 
quality  is  assessed  to  determine  if  it 
exceeds  the  level  necessary  to  support 
the  propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the 
water,  the  Great  Lakes  standard 
explicitly  requires  that  water  quality  be 
assessed  on  a  pollutant-by-pollutant 
basis.  Under  the  Great  Lakes 
antidegradation  standard,  where,  for  any 
parameter,  the  water  quality  exceeds 
that  level  necessary  to  support  the 
propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the 
waters,  that  water  shall  be  considered 
high  quality  for  that  parameter  and  that 
quality  shall  be  maintained  and 
protected,  except  when,  as  described 
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above,  an  antidegradation 
demonstration  adequately  justifies  the 
lowering  of  water  quality. 

This  approach  is  consistent  with 
National  guidance,  which  indicates  that 
"all  paraaneters  do  not  need  to  be  better 
quality  than  the  State's  ambient  criteria 
for  the  water  to  be  deemed  a  high 
quality  water"  and  that  EPA  believes 
that  "it  is  best  to  apply  antidegradation 
on  a  poUutant-by-poUutant  basis." 
("Application  of  Antidegradation  Policy 
to  the  Niagara  River",  memorandum 
from  Martha  G.  Prothro.  Director.  Office 
of  Water  Regulations  and  Standards  to 
Richard  L  Caspe,  Director,  Water 
Management  Division,  Region  II,  dated 
August  4. 1989.  which  is  available  in 
the  administrative  record  for  this 
rulemaking).  The  rationale  provided  for 
this  recommendation  is  that  other 
approaches  would  result  in  "a  potential 
for  a  large  number  of  waters  not  to 
receive  antidegradation  protection 
which  is  important  to  attaining  thq|goals 
of  the  Cl^an  Water  Act  to  restore  and 
maintaimthe  integrity  of  the  Nation's 
waters."  i 

The  poBlutant-by-polIutant  focus  on 
water  quility  also  represents  a 
reasonable,  workable  approach  to 
antidegrajdation  in  the  context  of  the 
water  quality  criteria  for  the  Great  Lakes 
System  that  are  being  proposed  in  the 
proposed; Guidance.  These  criteria  are 
intended  ito  support  the  existing 
fi.shable/gwimmable  use  of  the  Great 
Lakes  Syitiem  waters  and  create  a  de 
facto  designated  fishable/swimmable 
use  for  the  Groat  Lakes  System.  Where 
such  criteria  are  achieved,  the  water  is, 
for  those  pollutants,  ol  a  quality 
sufficient  \o  support  fishing  and 
swimmin  j  and  is  high  quality.  There  is 
no  opportunity  to  lower  water  quality 
for  the  pcillutants  in  waters  where  the 
criteria  for  those  pollutants  are  not 
achieved. 

EPA  requests  comment  on  an 
altemativie  approach  to  assessingwater 
quahty  that  would  look  at  water  quality 
as  an  "allior  nothing"  proposition, 
based  on  whether  or  not  all  applicable 
numeric  water  quality  criteria  are  met. 
Under  suqh  an  approach,  failure  of  any 
pollutant  ib  achieve  the  water  quaUty 
criterion  would  indicate  that  the  water 
body  was  pot  supporting  the  use  that 
the  criterion  was  designed  to  protect 
and.  therefore,  could  not  be  degraded 
with  respect  to  any  pollutant.  The 
criteria  proposed  establish  a  de  facto 
fishable/syrimmable  designated  use  for 
the  entire  s>stem.  The  "all  or  nothing" 
approach  would  say  that  if  any 
pollutant  exceeds  one  of  the  Great  Lakes 
criteria,  the  water  body  would  not  be 
supporting  the  designated  use.  Because 
ihere  are  substances  in  the  Great  Lakes 
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System  that  presently  exceed  the  Great 
Lakes  criteria,  the  "all  or  nothing" 
approach  would,  from  the  outset, 
preclude  any  lowering  of  water  quality 
for  any  pollutant,  and  would  continue 
to  do  so  until  such  time  as  all  criteria 
are  met.  EPA  believes  that  the  proposed 
Guidance  is  more  reasonable  than  this 
alternative  because,  in  combination 
with  the  implementation  procedures 
proposed  in  appendix  F  to  part  132,  it 
would  require  that  loadings  of 
pollutants  not  supporting  the  designated 
use  be  restricted  (i.e.,  the 
antidegradation  procedures  would 
prohibit  any  additional  lowering  of 
wa»er  quality  for  such  pollutants),  but 
would  recognize  that  for  other 
pollutants  unused  assimilative  capacity 
exists  such  that  the  loadings  for  such 
substances  could  be  increased  and 
criteria  for  those  pollutants  still 
achieved.  EPA  further  believes  that  the 
proposed  approach  is  more  appropriate 
in  light  of  the  national  water  quality- 
based  permitting  approach  (40  CFR 
122.44(d)(1)),  which  requires  controls 
on  pollutants  the  disch.arge  of  which  has 
the  reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  State 
water  quality  criteria,  but  does  not 
require  controls  on,  or  prohibit 
increases  in  the  discharge  of,  other 
pollutants. 

EPA  requests  comment  on  a  second 
alternative  approach  that  would  also 
lock  at  whether  all  criteria  were  being 
met  in  a  water  body  in  order  to 
determine  the  level  of  protection 
provided  by  antidegradation.  In  this 
approach,  if  any  pollutant  was 
exceeding  an  applicable  criterion,  water 
quahty  could  still  be  lowered  with 
respect  to  other  pollutants  after  an 
antidegradation  demonstration  review. 
The  antidegradation  demonstration 
would,  however,  be  less  rigorous  than  if 
all  the  pollutants  in  the  water  body  were 
achieving  aoplicable  criteria. 

As  with  the  all  or  nothing  approach 
described  above,  under  this  approach 
cr.e  would  d':teniii:;e  that  a  water  body 
was  not  high  cjjslity  if  any  pollutant 
exceeded  an  applicable  criterion. 
However,  the  lowering  of  water  quality 
for  all  pollutants  would  not  be 
prohibited  when  any  pollutant  exceeds 
a  criterion.  Instead,  it  would  allow  for 
lowering  of  water  quality  for  those 
pollutants  that  were  meeting  criteria. 
This  approach  also  differs  from  the 
proposed  approach,  which  would 
similarly  allow  for  lowering  of  water 
quality  for  such  pollutants,  in  that  it 
would  require  a  less  ngorous 
antidegradation  demonstration  in  such 
cases.  This  alternative  might  be  viewed 
as  a  middle  ground  between  the  all  or 
nothing  approach  and  the  proposed 


approach,  or  a  tier  V/z  level  of 
protection,  in  situations  where  waters 
are  not  meeting  criteria  for  seme 
pollutants,  but  are  meeting  criteria  for 
others.  EPA  welcomes  comment  on  this 
approach,  pBrticulariy  with  rogard  to  the 
lavel  of  antidegradation  demonstration 
that  should  be  required  to  justify 
lowering  of  water  quahty  in  the 
situation  it  covers.  EPA  is  also 
interested  in  whether  commenters 
believe  that  such  an  approach  would  be 
adequately  protective  of  the  Great  Lakes 
System. 

EPA  requests  comment  on  a  third 
alternative  that  would  rely  on  a  generic 
measure  of  water  quality  as  opposed  to 
•*  water  quality  criteria  for  individual 
pollutants.  Under  such  an  approach,  a 
State  would  use  a  measure  of  water 
quality  that  integrates  chemical  water 
quality  criteria,  biological  criteria,  and 
other  appropriate  criteria  to  assess  the 
quality  of  a  water  body  and  determine 
if  it  is  a  high  quality  water  subject  to  the 
tier  2  level  of  protection.  Such  an 
approach  could  also  potentially  be  used 
to  assess  whether  water  quality  is 
significantly  lowered  as  a  result  of  an 
increased  discharge  to  a  water  body. 
Such  an  approach  is  not  proposed  in  the 
proposed  Guidance  because  EPA  is 
unaware  of  any  such  generic  measures 
that  adequately  integrate  all  of  the 
subtle  effects  on  water  quality  that  are 
captured  by  the  independent 
apphcation  of  numeric  water  quality 
criteria  end  other  appropriate  State 
derived  water  quahty  criteria.  The 
reader  is  referred  to  EPA's  June  19, 
1991.  "Policy  on  the  Use  of  Biological 
Assessments  and  Criteria  in  the  Water 
Quality  Program"  and  EPA's  March 
1991  "Technical  Support  Document  for 
Water  Quality-based  Toxics  Control", 
which  are  both  included  in  the 
administrative  record  for  this 
rulemaking,  fur  a  more  complete 
discussion  of  the  subject  of  independent 
applicability.  Nonetheless,  EPA  would 
be  interested  in  any  new  information 
that  might  address  the  applicability  of 
such  an  approach  in  the  context  of 
antidegradation,  and  encourages 
commenters  to  provide  such 
information. 

EPA  also  requests  comment  on  a 
fourth  alternative  approach  for  defining 
water  quahty,  not  proposed  in  the 
proposed  Guidance,  that  would  allow 
the  evaluation  of  mixtures,  raliier  than 
individual  pollutants.  This  approach 
would  evaluate  the  net  effect  of  a 
discharge  on  water  quality  and 
determine  whether  the  discharge 
improved  or  lowered  water  quality  on 
the  whole. 

Under  a  mixture  approach,  a 
discharger  could  demonstrate  that  the 
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effects  of  increasing  the  discharge  of  one 
or  more  individual  pollutants  in  a 
discharge  would  be  offset  by  a 
concurrent  decrease  in  one  or  more 
other  pollutants.  Using  a  technique  such 
as  toxicity  equivalency  factors  (TEFs), 
the  discharger  would  have  the 
opportimity  to  show  that  the  net  toxicity 
or  adverse  effect  on  water  quality  of  the 
proposed  discharge  would  not  be  greater 
than  the  current  discharge.  If  successful 
in  such  a  showing,  the  permitting 
agency  could  determine  that  water 
quality  would  not  be  significantly 
lowered  and  the  change  in  the  discharge 
of  pollutants  to  the  water  body  would 
not  be  subject  to  an  antidegradation 
demonstration. 

The  mix-ture  approach  is  of  interest 
because  it  would  allow  for  trading  of 
pollutant  loadings  to  most  efficiently 
maintain  water  quality.  The  approach 
proposed  in  the  proposed  Guidance 
would  require  that  the  change  in  the 
loading  of  each  pollutant  be  evaluated 
separately  to  determine  if  it  is  necessary 
for  important  social  and  economic 
development.  In  contrast,  the  mixture 
approach  would  not  require  an 
antidegradation  demonstration  when 
some  pollutant  loadings  were  proposed 
to  increase  provided  that  others  were 
reduced  and  the  net  effect  was 
determined  to  be  no  adverse  change  in 
water  quality.  Because  it  would  allow  a 
regulated  entity  to  determine  where  it 
could  most  efficiently  reduce  or  prevent 
pollutant  loadings,  with  the  incentive  of 
avoiding  antidegradation  demonstration 
requirements,  the  mixture  approach  has 
the  potential  to  be  less  costly  than  other 
approaches  while  still  maintaining  or 
improving  overall  water  quality. 

Concerns  with  implementation  of  the 
mixture  approach  have  led  EPA  to  not 
propose  it  in  the  proposed  Guidance. 
These  are  described  below  and  EPA 
invites  comment  on  each. 

The  mixture  approach  requires  that 
the  toxic  effects  of  the  chemicals  in  a 
discharge  interact  in  a  known  way  to 
produce  a  specific  effect.  The  subject  of 
additivity  of  toxic  effects  and  the 
development  and  use  of  TEFs  are 
discussed  in  more  detail  in  section 
VIII.D.  of  the  preamble.  These  concepts 
were  considered  for  inclusion  in  the 
Great  Lakes  Guidance,  but  the  proposed 
Guidance  does  not  provide  for  their  use. 
EPA  has  concerns  regarding  the 
practical  application  of  these  concepts, 
in  particular  as  they  would  be  applied 
in  complex  effluents.  To  determine  the 
net  toxic  effect  of  a  discharge  requires 
that  the  pollutants  in  the  discharge  have 
comparable  toxic  endpoints,  which  is 
not  necessarily  the  case  for  many 

Eollutant  mixtures  in  effluents.  TEFs 
ave  been  used  to  relate  toxicities  of 


homologues  within  families  of 
pollutants,  such  as  the  chlorinated 
dibenzo-p-dioxins,  or  between 
toxicologically  similar  families,  such  as 
the  chlorinated  dibenzo-p-dioxins  and 
the  chlorinated  dibenzofurans.  TEFs 
may  also  be  applicable  to  other  classes 
of  pollutants,  such  as  metals,  but  their 
applicability  would  require  that  the 
pollutants  have  similar  toxic  effects  and 
the  same  mode  of  action.  Therefore,  the 
use  of  TEFs  would  appear  to  have 
limited  applicability  for  many  pollutant 
mixtures  in  effluents.  While  the  use  of 
whole  effluent  toxicity  as  a  measure  of 
the  effect  of  a  mixture  is  appropriate  in 
addressing  effects  on  aquatic  life,  it  does 
not  address  effects  on  human  health  or 
wildlife,  and  does  not  address  all  toxic 
endpoints.  Use  of  whole  effluent 
toxicity  alone,  therefore,  would  not  form 
the  basis  for  an  acceptable  mixture 
approach.  EPA  invites  comments  and 
suggestions  as  to  how  these  technical 
issues  could  be  addressed. 

To  accurately  assess  the  overall  effect 
of  a  discharge  on  water  quality,  the 
mixture  approach  could  require  that  a 
number  of  pollutants  in  the  discharge  be 
factored  into  the  analysis  to  determine 
the  net  change  in  water  quality.  This 
analysis  could  prove  to  be  burdensome. 
In  addition,  in  order  to  maintain  the 
specific  pollutant  discharge  reductions 
which  offset  the  increases  in  other 
pollutants,  the  mixture  approach  could 
require  the  establishment  of  limitations 
en  substances  that  would  otherwise  not 
have  required  limits.  The  Clean  Water 
Act  and  Federal  regulations  currently 
define  the  minimum  requirements  with 
respect  to  pollutants  that  must  be 
limited  to  protect  water  quality  (40  CFR 
122.44(d)(1)).  and  the  guidance 
proposed  in  procedure  5  of  appendix  F 
to  part  132  provides  additional  direction 
on  this  decision.  EPA  invites  comments 
and  suggestions  on  how  interactions  of 
pollutants  could  be  assessed  and 
considered  within  the  context  of  the 
Antidegradation  Policy  to  address 
mixtures  of  pollutants,  and  on  how  to 
establish  guidelines  on  the  pollutants  to 
include  in  a  mixture  analysis.  EPA  is 
also  interested  in  Information  on  current 
practices  that  might  be  used  to  help  set 
such  guidelines. 

2.  Significant  Lowering  of  Water  Quality 

For  those  waters  in  the  Great  Lakes  in 
which  the  water  quality  exceeds  the 
levels  necessary  to  support  the  fishable/ 
swimmable  goal  of  section  101(a)(2)  of 
the  Clean  Water  Act,  termed  high 
quality  or  tier  2  waters,  the  Great  Lakes 
Antidegradation  Guidance  procedures 
identify  the  criteria  that  must  be 
satisfied  before  a  decision  can  be  made 
to  allow  water  quality  to  be  lowered 


significantly.  EPA  and  the  Great  Lakes 
States  have  chosen  to  prioritize  actions 
that  pose  a  threat  to  the  protection  and 
maintenance  of  water  quality  in  high 
quality  waters  by  focussing  the 
proposed  Guidance  on  "significant 
lowering  of  water  quality."  The 
proposed  Guidance  requires  that  high 
quality  waters  (HQWs)  not  be 
significantly  lowered  in  quality  unless 
justified  to  the  satisfaction  of  the 
regulatory  agency  through  an 
antidegradation  demonstration. 

Significant  lowering  of  water  quality 
is  defined  in  the  proposed  Guidance. 
The  definition  differs  for 
bioaccumulative  chemicals  of  concern 
(BCCs)  and  all  other  pollutants.  The 
BCCs  and  the  rationale  for  giving  such 
chemicals  a  higher  priority  in  the  Great 
Lakes  System  are  topics  discussed  in 
detail  elsewhere  in  the  proposed 
Guidance.  In  general,  any  increase  in 
the  rate  of  mass  loading  of  any  BCC  is 
considered  to  result  in  a  significant 
lowering  of  water  quality.  The  only 
exception  to  this  rule  occurs  when  the 
increase  in  the  observed  mass  loading 
rate  of  a  BCC  is  not  associated  with  a 
discemable  action  at  the  source  (point 
or  nonpoint)  of  the  BCC.  and  is, 
therefore,  likely  to  be  an  apparent  rather 
than  real  increase. 

The  term  "action"  is  to  be  interpreted 
very  broadly  and  will  include,  for  point 
sources,  activities  or  combinations  of 
activities  that  contribute  pollutants 
(BCCs)  to  the  waste  stream,  and  thereby 
the  water  body,  such  as,  but  not  limited 
to,  creation  of  a  new  source,  addition  of 
a  new  process  or  product  line  at  an 
existing  source,  expansion  of  processing 
capacity,  modifications  of  the  waste 
handling  or  treatment  processes, 
changes  in  raw  materials,  and  new 
sanitary  or  industrial  hookups  to  a 
municipal  sewer  system.  Generally, 
simply  increasing  the  volume  of  the 
discharge  with  no  addition  of  a  BCC 
pollutant  to  the  waste  stream  is  not 
considered  an  action  that  would  trigger 
an  antidegradation  demonstration. 
Similarly,  for  nonpoint  sources,  where 
independent  regulatory  authority 
requiring  compliance  with  water  quality 
standards  exists  an  action  might  be  a 
new  construction  activity  or 
development  that  contributes  new  or 
increased  pollutant  loading  from 
nonpoint  sources  or  installation  of  a 
new  factory  or  incinerator  that  might  be 
a  source  of  air  pollutant  fallout  into  the 
Great  Lakes  System. 

The  link  in  the  definition  between  an 
increase  in  the  rate  of  mass  loading  of 
a  BCC  and  a  discemable  action  is 
intended  to  prevent  apparent  increases 
in  the  rate  of  mass  loading  from 
triggering  a  full  antidegradation 
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demonstration.  EPA  and  the  States  were 
concerned  that  at  times  little  data  would 
be  available  to  characterize  baseline 
mass  loading  rates  at  the  time  decisions 
were  being  made  regarding  NPDES 
permit  requirements  or  other  such 
control  requirements.  Subsequent 
monitoring  of  the  mass  loading  rates 
might  reveal  an  increase  above  that 
indicated  by  the  analysis  of  the  initially 
available  data,  due  solely  to  data 
variability  and  not  to  an  actual  increase 
in  the  rate  of  mass  loading.  To  address 
this  conpem,  the  definition  provides 
that  an  increase  in  the  measured  rate  of 
mass  loading  of  a  BCC  must  be  tied  to 
an  action  at  the  source  of  the  pollutant 
for  it  to  be  considered  significant 
lowering  of  water  quality  that  requires 
an  antidegradfition  demonstration.  This 
concern  was  also  considered  in  the 
development  of  alternative  control 
requirements  that  could  be  imposed  on 
an  entity  to  maintain  water  quality  (e.g., 
existing  effluent  quality  restrictions), 
which  are  discussed  later  in  the 
proposed  Guidance. 

For  pollutants  other  than  BCCs. 
significant  lowering  of  water  quality  is 
generally  considered  to  occiur  whenever 
a  source  seeks  a  change  in  its  permit 
limits  (or  a  change  above  a  de  minimis 
increase  in  the  rate  of  mass  loading).  For 
nonpoint  sources,  where  independent 
regulatory  authority  requiring 
compliance  vn\h  water  quality 
standards,  a  significant  lowering  of 
water  quality  is  generally  considered  to 
occur  whenever  the  rate  of  mass  loading 
authorized  by  the  governing  nonpoint 
source  program  is  increased.  Two 
exceptions  to  this  general  rule  exist  for 
non-BCC  pollutants.  The  first  exception 
occurs  when  the  ambient  concentration 
of  the  pollutant  in  the  affected  water 
body,  outside  of  the  designated  mixing 
zone,  where  applicable,  will  not 
increase.  The  Director  may  also  look  at 
the  effect  of  the  increase  on  the 
sediments  and  biota  to  determine  if  they 
vrill  be  adversely  affected.  The  second 
exception  may  result  where  the  increase 
is  de  minimis,  or  insignificant,  in 
comparison  to  the  unused  assimilative 
capacity  of  the  receiving  water  for  that 
pollutant.  The  de  minimis 
demonstration  is  discussed  in  detail 
later  in  this  notice. 

EPA  believes  that  the  above  definition 
of  significant  lowering  of  water  quality 
for  non-B(X  pollutants  is  adequate  to 
maintain  and  protect  water  quality  in 
the  Great  Lakes  System.  It  does  not 
undercut  the  requirement  that 
limitations  protect  existing  uses,  i.e., 
protect  all  appUcable  water  quality 
standards.  Rather,  it  limits  the 
requirement  to  conduct  an 
antidegradation  review  to  situations 
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when  a  source  sought  to  increase 
existing  permit  limitations  on  the  rate  of 
mass  loading,  except  as  the  increase  is 
de  minimis  or  there  would  be  no  change 
in  ambient  water  quality,  and  thereby 
will  limit  the  num.ber  of  actions  subject 
to  a  full  antidegradation  review.  EPA 
believes  that  this  is  an  appropriate 
balance  between  the  need  to  protect 
water  quality  for  these  substances  and    / 
the  burden,  to  both  the  regulated 
community  and  the  regulatory  agencies, 
of  conducting  an  antidegradation 
review.  EPA  welcomes  comments  on 
this  position  and  specifically  requests 
information  on  situations  where  this 
provision  for  non-BCCs  may  fail  to 
adequately  protect  and  maintain  water 
quality. 

Finally,  the  definition  contains  a 
provision  that  allows  the  Cirector  to 
make  case-by-case  determinations 
regarding  the  significant  lowering  of 
water  quality  based  on  best  professional 
judgement.  This  provision  is  intended 
to  give  the  Director  flexibility  to 
designate  actions  that  might  have  fallen 
outside  of  the  other  provisions  of  the 
definition,  yet  are  considered  by  the 
Director  to  be  important  enough  to 
warrant  a  full  antidejgradation  review. 

EPA  emphasizes  that  the  definition  of 
significant  lowering  of  water  quality  is 
intended  to  cover  actions  that  lower 
water  quality.  It  is  not  EPA's  intent  to 
cover,  under  antidegradation,  increased 
discharges  that  do  not  contribute 
pollutants  to  the  water  body. 
Furthermore,  for  BCCs  the  increased 
rate  of  loading  must  be  associated  with 
an  action  by  the  regulated  entity.  As 
discussed  above,  EPA  intends  that  the 
term  "action"  be  associated  with 
activities  that  contribute  pollutants  to 
the  water. 

For  example,  the  antidegradation 
guidance  is  intended  to  cover  the 
situation  in  which  an  industry  that 
discharges  BCCs  to  the  Great  Lakes 
System  increases  its  rate  of  production, 
and  with  the  production,  the  rate  at 
which  these  pollutants  are  added  into 
the  water  via  its  waste  stream.  In 
contrast,  another  situation  may  have  an 
industry  that  draws  cooling  water  fi-om 
a  water  body  in  the  Great  I^kes  System, 
and  discharges  that  water  back  into  the 
same  water  body  without  adding  or 
removing  any  BCCs.  If  the  industry 
wanted  to  increase  the  amount  of 
cooling  water  it  pumped  through  the 
facility,  the  increased  rate  of  BCC 
loading  in  the  effluent  due  solely  to 
background  pollutants  fi-om  the  water 
body  would  not  trigger  an 
antidegradation  demonstration. 

The  determination  of  whether  a 
discharge  results  in  the  significant 
lowering  of  water  quality  differs  from 


decisions  regarding  whether  a  pollutant 
must  be  limited  to  protect  water  quality 
criteria  and  at  what  level  the  limitation 
is  established.  The  latter  decisions  are 
addressed  by  the  implementation 
procedures  proposed  in  the  proposed 
Guidance.  The  reader  is  referred  to  the 
preamble  discussion  of  procedure  5, 
"Reasonable  Potential  to  Exceed 
Numeric  WQSs"  (see  section  Vin.E  of 
appendix  F  to  part  132)  for  additional 
information. 

EPA  believes  that  the  rule  is 
sufficiently  clear  in  these  areas,  but 
would  welcome  comment  on  whether 
the  rule  requires  clirification. 
Commenters  are  encouraged  to  provide 
suggested  changes  to  the  rule  that  would 
accomplish  the  clarification. 

EPA  requests  comment  on  the 
proposed  approach  to  defining 
significant  lowering  of  water  quality  and 
is  particularly  interested  in  comments 
on  the  requirement  that  an  increase  in 
the  rate  of  mass  loading  of  BCCs  be  tied 
to  an  action  for  it  to  be  considered  a 
significant  lowering  of  water  quality.  In 
particular,  does  the  definition  place  an 
undue  burden  on  the  regulator)'  agency 
to  identify  a  specific  causative  action  or 
actions,  or,  alternatively,  on  the 
regulated  entity  to  prove  that  no  action 
occurred?  Also,  where  data  exist,  and 
are  considered  by  the  regulatory  agency 
adequate  to  demonstrate  a  long-term 
gradual  increase  in  the  rate  of  mass 
loading  of  a  pollutant,  should  such  an 
increase  be  considered  a  significant 
lowering  of  water  quality  even  when  no 
specific  causative  action  or  actions  can 
be  identified?  Such  situations  could 
result  from  aging  waste  treatment 
processes,  which  could  be  considered 
an  "action"  by  tlie  Director.  EPA 
welcomes  comment  on  whether  the 
proposed  Guidance  should  be  clarified 
to  more  explicitly  address  this  and  other 
similar  situations. 

EPA  also  requests  comment  on 
whether  the  definition  of  significant 
lowering  of  water  quality  should 
distinguish  between  BCCs  and  other 
pollutants.  In  particular,  EPA  is 
interested  in  whether  BCCs  would  be 
adequately  controlled  if  the  same 
definition  of  significant  lowering  of 
water  quality  as  is  appUed  to  other 
pollutants  were  to  be  used  for  BCCs. 
Such  an  approach  would  have  the  effect 
of  tying  the  definition  of  significant 
lowering  of  water  quality  for  all 
pollutants  to  increases  in  permit  fimits. 
It  would  provide  opportunity  for  a  de 
minimis  demonstration  for  increases  in 
limitations  on  BCCs.  It  would  also 
provide  opportunity  for  an  entity  to 
attempt  to  demonstrate  that  the  ambient 
concentration  of  the  BCC  would  not 
increase.  Other  possible  approaches 
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might  restrict  application  of  the  de 
minimis  test  or  the  demonstration  of  no 
ambient  change,  or  both,  to  non-BCCs. 
while  still  tying  the  definition  of 
significant  lowering  of  water  quality  for 
any  pollutant  to  permit  hmit  increases. 
EPA  invites  comment  on  these 
approaches  and  suggestions  for  others ' 
that  should  be  considered.  EPA  also 
welcomes  suggestions  regarding  any 
changes  or  specific  requirements  that 
should  be  made  or  added  to  the  de 
minimis  test  and  the  demonstration  of 
no  ambient  change  to  address  BCCs  if 
the  definition  of  significant  lowering  of 
water  quality  were  to  be  changed  as 
discussed  above. 

3.  Covers  All  Pollutant  Sources  (Point 
and  Nonpoint) 

As  has  already  been  discussed  briefly, 
the  antidegradation  guidance  covers  any 
regulated  activity,  the  result  of  which 
might  be  the  lowering  of  water  quality 
in  the  Great  Lakes  System.  Such 
regulated  activities  are  not  limited  to 
programs  administered  under  the  Gean 
Water  Act,  such  as  the  NPDES  and 
section  404  permitting  programs.  While 
this  proposed  Guidance  does  not  create 
any  new  regulatory  authorities  that  can 
be  used  by  Federal,  State,  Tribal,  or 
local  regulatory  authorities  in 
expanding  control  of  pollutant  sources, 
it  provides  them  with  a  framework  for 
making  consistent  decisions  regarding 
the  protection  and  maintenance  of  water 
quality  within  existing  regulatory 
authorities,  where  sucn  authorities 
require  compliance  with  water  quality 
standards.  One  set  of  mechanisms  that 
EPA  believes  will  facilitate  the 
application  of  the  proposed  Guidance  to 
all  sources  of  pollutants  to  the  Great 
Lakes  System  is  the  Lakewide 
Management  Plan  fLaMP)  that  will  be 
developed  for  each  Lake.  LaMPs  are 
required  by  Annex  2  of  the  GLWQA  to 
fecihtate  the  restoration  and  protection 
of  beneficial  uses  in  the  open  waters  of 
the  Lakes.  In  addition,  the  CPA 
establishes  a  schedule  for  the 
completion  cf  the  Lake  Michigan  LaMP. 
The  LaMPs  will  provide  an  integrated 
management  tool  to  address  all 
pollutant  sources  and  coordinate  all 
applicable  regulatory  authorities.  While 
EPA  feels  that  LaMPs  will  facilitate  the 
application  of  this  proposed  Guidance, 
completed  LaMPs  are  not  prerequisites 
for  its  effective  application,  and 
regulatory  authorities  cannot  delay  the 
use  of  this  proposed  Guidance  pending 
the  development  of  a  LaMP.  EPA 
welcomes  comment  on  alternative 
approaches  to  clarify  within  the 
proposed  Guidance  that  it  is  applicable 
to  both  point  and  nonpoint  sources  of 
pollutants  to  the  Great  Lakes  System, 


and  to  ensure  that  it  is  utilized  in 
regulatory  decision-making  whenever 
appropriate. 

4.  Exemptions 

The  antidegradation  guidance  defines 
several  actions  or  situations  that  will 
generally  not  be  considered  subject  to 
the  restrictions  imposed  by  the 
antidegradation  procedures.  These 
exemptions  are  intended  to  cover 
actions  that  might  lower  water  quality 
for  a  short  duration,  where  the  lowering 
is  reversible,  especially  where  the  action 
will  improve  water  quality  over  the  long 
term.  They  also  address  emergency 
situations,  which  require  immediate 
response  to  protect  public  health  or 
welfare.  The  Director  has  the  ability  on 
a  case-by-case  basis  to  require  that  an 
otherwise  exempted  action  comply  with 
the  antidegradation  procedures. 

There  is  a  broad  exemption  provided 
for  actions  the  effect  of  which  is  limited 
to  a  short-term,  temporary  lowering  of 
water  quality.  The  Federal 
antidegradation  poUcy  allows  short- 
term,  temporary  changes  in  water 
quality  in  ONRWs,  vrith  no  requirement 
for  an  accompanying  antidegradation 
demonstration,  a  provision  that  was 
carried  over  into  die  Great  Lakes 
antidegradation  guidance.  EPA  believes 
that  it  is  reasonable,  since  short-term, 
temporary  lowering  of  water  quality  is 
allowable  in  the  category  of  waters 
given  the  very  highest  degree  of 
protection,  the  ONRWs,  that  similar 
allowance  should  be  made  for  high 
quality  waters. 

The  proposed  Guidance  places 
bounds  on  the  timeframe  that  will  be 
considered  acceptable  for  an  event  to  be 
considered  a  short-term,  temporary 
lowering  of  water  quality.  For  the  effect 
of  an  action  to  be  considered  a  short- 
term,  temporary  lowering  of  water 
quality,  the  effect  must  be  Umited  to 
weeks  or  months  in  duration.  This 
definition  is  the  same  as  has  been 
considered  by  EPA  when  drafting  other 
guidance  on  water  quality  standards.  It 
provides  considerable  flexibility  to  the 
Director  to  account  for  the  specific 
characteristics  of  the  pollutant  involved, 
the  receiving  water,  rate  of  mass 
loading,  and  so  on,  when  deciding  on 
whether  the  lowering  may  be  short-term 
and  temporary.  While  not  explicitly 
excluded  by  the  timeframe  specified, 
actions  that  lower  water  quality  for  a 
year  or  more  should  only  rarely  be 
considered  short-term  and  temporary. 

Exemptions  are  also  provided  for 
certain  emergency  situations,  which 
may  result  in  a  lowering  of  water 
quality.  The  first  such  exemption 
involves  non-prohibited  bypasses  of 
wastewater  treatment  systems.  Bypasses 


are  defined  and  generally  prohibited  in 
the  Federal  NPDES  regulations  at  40 
CFR  122.41(m).  The  regulations  make 
exception  to  the  general  prohibition  fnr 
instances  in  which  a  bypass  is 
unavoidable  to  prevent  loss  of  life, 
personal  injury,  or  severe  property 
damage,  and  there  is  no  feasible 
alternative  to  the  bypass.  Similarly,  the 
guidance  provides  an  exception  for 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  response  actions  and 
those  taken  under  similar  Federal  or 
State  authorities.  CERCLA  response 
actions  are  taken  to  alleviate 
emergencies  resulting  ft'om  releases  into 
the  environment  of  hazardous 
substances,  and  pollutants  or 
contaminants  which  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare.  EPA  believes 
that  it  would  generally  be  infeasible  and 
inappropriate  to  hold  these  emergency 
situations  to  the  restrictions  and 
procedural  requirements  of  the 
antidegradation  guidance. 

The  exemption  from  the 
antidegradation  procedures  does  not 
exempt  such  actions  ft'om  other 
requirements  with  which  they  are 
expected  to  comply.  For  instance, 
CERCLA  response  actions  are  required 
to  comply  with  all  applicable,  or 
relevant  and  appropriate  requirements, 
a  term  that  is  defined  in  the  Federal 
regulations  and  includes  all  State  water 
quality  standards  applicable  to  the 
water  body.  Similarly,  the  NPDES 
regulations  prohibit  bypasses  in  all  but 
a  very  Umited  number  of  situations.  The 
exemption  to  the  antidegradation 
procedures  does  not  alter  the  bypass 
prohibition  in  the  NPDES  regulations, 
but  only  provides  relief  from  the 
antidegradation  requirements  for  those 
bypasses  not  otherwise  prohibited. 

£PA  welcomes  comments  on  the 
exemptions  identified  in  the  proposed 
Guidance.  In  particular,  EPA  is 
interested  in  comments  on  the 
exemption  for  short-term,  temporary 
lowering  of  water  quahty  regarding  both 
the  appropriateness  of  such  an 
exemption  and  the  timeframes 
identified. 

EPA  also  considered  a  broader 
exemption  for  remedial  actions  taken 
pursuant  to  CERCLA,  or  other  similar 
Federal  or  State  authorities.  Remedial 
actions  differ  from  the  response  actions 
discussed  above  in  that  they  are 
generally  long  term,  non  emergency 
clean  up  activities  associated  with 
historical  contamination.  Remedial 
actions  may  improve  water  quality  over 
the  long  term  but  result  in  a  temporary 
lowering  of  water  quality  in  the  same 
surface  water  body  over  an  extended 
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period  (i.e.,  longer  than  would  satisfy 
the  requirements  for  an  exemption  for 
short-term,  temporary  lowering  of  water 
quality).  In  many  instances  the 
contamination  remediated  by  such 
actions  will  be  adversely  affecting  a 
surface  water  body,  whether  through 
contaminated  runoff,  contaminated 
groundwater  percolating  into  the  surface 
water,  in-place  sediment  contamination, 
or  other  similar  mechanism.  Remedial 
measures  are  generally  designed  to 
control  or  eliminate  the  source  of  the 
pollutants  and  clean  up  the 
contamination.  However,  the  immediate 
result  of  a  remedial  action,  in  particular 
while  it  is  being  conducted,  may  be  a 
lowering  of  water  quality,  for  instance 
through  the  discharge  or  release  of  the 
contaminants  from  a  ground  water 
treatment  system  into  a  surface  water, 
often  the  same  water  body  that  is 
already  adversely  affected  by  the 
contamination.  This  temporary  lowering 
often  extends  beyond  weeks  or  months, 
but  may  result  in  long  term 
improN^ement  in  surface  water  quality. 
Even  where  the  same  water  body  is 
temporarily  degraded,  such  discharges 
must  ensure  protection  of  water  quahty 
standards  as  they  occur,  and  the  net 
effect  over  the  longer  term  may  be 
beneficial  to  water  quality.  Other  special 
provisions  discussed  later  in  the 
proposed  Guidance  regarding  the 
antidegradation  demonstration  and 
decision  might  affect  the  need  for  any 
exemption  for  remedial  actions.  EPA 
requests  comment  on  whether  those 
special  provisions  are  adequate  or 
whether  the  exemptions  should  be 
expanded  to  cover  CERCLA  remedial 
actions. 

5.  Discharges  of  Fill  Material  in 
Wetlands 

Section  404  of  the  CVVA  regulates  the 
discharge  of  dredged  or  fill  material  into 
waters  of  the  United  States,  including 
wetlands.  Fill  material  means 
discharged  material  which  converts 
waters  of  the  United  States  to  dry  land 
or  which  changes  the  bottom  elevation 
of  waters  of  the  United  States.  Permits 
for  such  discharges  must  be  based  on 
the  section  404fti)(l)  guidelines,  40  CFR 
part  230,  which  require,  among  other 
things,  that  discharges  not  violate 
applicable  water  quality  standards  and 
not  cause  significant  degradation  to  the 
environment. 

Both  the  Federal  and  proposed  Great 
Lakes  antidegradation  policies  require 
that  existing  uses  be  protected. 
Discharges  of  fill  material  in  wetlands 
can  be  seen  as  autom.atically  eliminating 
the  use  within  the  filled  area.  Thus,  a 
literal  interpretation  of  either 
antidegradation  policy  could  flatly 


prohibit  the  issuance  of  any  section  404 
permit  for  a  wetland  fill.  Since  it  is 
logical  to  assume  that  Congress 
contemplated  that  at  least  some  such 
permits  be  issued  under  the  framework 
of  the  CWA.  EPA  has  interpreted  the 
existing  use  provision  in  the  Federal 
poUcy  to  be  satisfied  with  regard  to  fills 
in  wetlands  if  the  discharge  does  not 
resuh  in  "significant  degradation"  of  the 
aquatic  ecosystem  as  defined  under  40 
CFR  230.10(c)  of  the  section  404(b)(1) 
guidelines.  For  high  quality  waters,  the 
same  "no  significant  degradation"  level 
serves  as  the  floor  below  which  no 
significant  lowering  of  water  quaUty  can 
be  allowed.  EPA  requests  comment  on 
whether  the  Great  Lakes  antidegradation 
policy  should  be  interpreted  in  a  similar 
way. 

D.  Existing  Effluent  Quality 


1.  Background 

Controlling  contamination  of  the 
Great  Lakes  System  by  BCCs  is  a  very 
high  priority  of  the  Great  Lakes  States 
and  EPA.  EPA  is  proposing  that  any 
increase,  above  a  defined  baseline,  in 
the  rate  of  mass  loading  of  a  BCC  from 
either  a  point  or  a  nonpoint  source  be 
considered  significant  lowering  of  water 
quality.  The  antidegradation  procedures 
estabhshed  by  this  proposed  Guidance 
require  special  controls  on  potential 
sources  of  BCCs  to  protect  against  any 
unreviewed  significant  lowering  of 
water  quality  that  would  result  from 
such  an  increase  in  the  rate  of  mass 
loading  of  a  BCC.  In  particular,  they 
require  that  the  future  rate  of  mass 
loading  of  BCCs  be  restricted  to  levels 
that  are  representative  of  typical 
operation  at  the  time  that  the  Director  is 
considering  issuance,  reissuance  or 
modification  of  the  applicable  control 
document,  unless  an  increase  is  justified 
through  an  antidegradation 
demonstration. 

2.  Options  for  EEQ  Controls 

The  proposed  Guidance  is  not  specific 
on  the  control  document  requirements 
that  the  Director  uses  to  restrict  the  rate 
of  loading  of  BCCs,  and  provides  the 
Director  considerable  latitude  to 
establish  conditions  that  fit  the 
situation.  The  following  discussion 
describes  the  alternatives  that  the 
regulatory  agency  can  employ  to 
implement  the  requirements  of  section 
II.D.l  of  appendix  E  of  the  proposed 
Guidance,  regarding  the  control  of  the 
loading  of  BCCs,  which  will  be  termed 
the  existing  effluent  quality  (EEQ) 
provision. 

To  consistently  implement  the  EEQ 
provision  of  the  proposed  Guidance, 
each  State  or  Tribe  should  develop 


procedures  that  will  be  followed  when 
making  control  document  decisions  in 
all  applicable  programs.  The  procedures 
should  specify  the  types  of  conditions 
that  will  be  used  to  establish  a  baseline 
discharge  mass  loading  rate  for  each 
BCC  as  control  documents  are  reissued 
or  BCC-related  conditions  are  modified. 
In  particular,  the  procedures  should 
serve  as  a  crosswalk  between  the  Great 
Lakes  Antidegradation  Guidance  and 
the  various  regulatory  programs,  by 
identifying  which  decisions  within  each 
program  are  affected  by  the  proposed 
Guidance,  the  control  dociunents 
utiUzed  and  the  types  of  conditions  that 
can  be  included  within  them.  The 
control  document  requirements 
specified  in  such  State  or  Tribal 
procedures  must  be  enforceable  to 
accomplish  this  objective.  An  increase 
in  the  rate  of  mass  loading  may  be 
requested  by  the  regulated  entity  in  the 
future  and  may  be  allowed  if  the 
increase  is  consistent  with  the 
antidegradation  demonstration  and 
decision  requirements  of  the  proposed 
Guidance. 

To  determine  EEQ,  a  pollutant-by- 
pollutant  evaluation  of  the  release  or 
discharge  ("effluent  quality")  must  be 
conducted  during  preparation  of  a  draft 
control  document  for  reissuance.  All 
data  collected  over  the  previous  control 
document  term  (e.g.,  past  five  years)  that 
are  representative  of  typical  operation 
should  be  utilized.  Discharge 
monitoring  reports,  application 
information,  compliance  sampling 
inspection  results,  and  information 
requests  may  all  provide  useful 
information  for  this  analysis.  Data  that 
reflect  upsets  or  bypasses  (such  as  those 
situations  defined  in  40  CFR  122.41  for 
the  NPDES  program)  should  not  be 
utilized. 

In  developing  this  recommendation 
EPA  intends  to  define  a  data  set  that 
would  allow  a  permit  writer  to  establish 
what  the  typical  loading  rate  from  a 
discharger  is  (i.e.,  how  is  the  discharger 
affecting  watpr  quality?),  while  trying  at 
tlie  same  time  to  ensure  the  database  is 
large  enough  for  meaningful  analysis. 
This  recommendation  parallels  the 
NPDES  regulations  ana  guidance 
regarding  development  of  production- 
based  limits  (see  40  CFR  122.45(b)(2)(i); 
49  PR  38031,  September  26.  1984;  and 
Training  Manual  for  NPDES  Permit 
Writers,  U.S.  EPA.  Office  of  Water. 
January  1993,  pp.  4-4  through  4-6).  By 
specifying  the  term  of  the  preceding 
control  document  we  are  drying  to 
ensure  there  are  enough  data  points  to 
make  the  evaluation  meaningful, 
without  making  the  period  over  which 
data  were  collected  so  long  that  the  data 
would  not  be  representative  of  normal 
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or  typical  operations.  Where  conditions 
affecting  the  discharge  are  not  constant 
over  the  term,  the  regiilatory  authority 
has  the  flexibility  to  adjust  the  time 
period  over  which  data  are  considered 
representative  of  the  effluent  quality  at 
the  time  of  re^s5uance.  For  example,  an 
expansion  that  bccurred  in  the  last  1V4 
years  of  a  permit  term  would  likely 
result  in  only  the  last  1 V2  years'  of  data 
being  evaluated  as  representative  of  the 
discharge  at  the  time  of  reissuance.  On 
the  other  band,  if  operations  were 
curtailed  in  the  most  recent  months  as 
a  result  of  a  business  slow-down,  the 
discharge  data  during  the  earlier  years 
of  the  terra  may  be  more  representative 
of  typical  operations. 

Tne  distribution  of  multiple  data 
points  should  be  characterized  using 
appropriate  statistical  techniques. 
Appendix  E  of  EPA's  March  1991 
"Technical  Support  Document  for  Water 
Quality-based  Toxics  Control"  (TSD) 
provides  a  good  background  discussion 
of  statistical  apphcations  to  describe 
effluent  quality,  and  to  develop  effluent 
limitations  that  are  appropriate  for  the 
discharge.  (This  document  is  available 
in  the  administrative  record  for  this 
rulemaking.  Copies  are  also  available 
upon  written  request  to  the  person 
listed  in  section  Xin  of  this  preamble.) 
The  TSD  provides,  in  appendix  E,  a 
discussion  of  the  derivation  of  effluent 
limitations  based  on  actual  discharge 
data  (i.e.,  derivation  of  EEQ).  It  also 
provides  procedures  (see  Tables  2.  3  and 
4)  which  may,  depending  on  the  data 
set,  be  used  to  derive  these  numbers.  As 
explained  in  appendix  E  of  the  TSD,  it 
will  generally  be  appropriate  to  use 
procedures  which  assume  that  the  daily 
effluent  data  are  approximately  log- 
normally  distributed.  This  assumption 
is  consistent  with  the  general 
experience  of  the  EPA  in  evaluating 
effluent  discharge  data  (see  section  5.2.2 
of  the  TSD),  but  may  be  overridden  by 
the  permit  writer  if  the  effluent  data 
deviate  seriously  from  this  distribution. 
Where  this  is  the  case,  alternative 
methods,  such  as  non-parametric 
statistical  techniques,  may  be  useful  to 
determine  EEQ.  Similarly,  the 
procedures  in  appendix  E  of  the  TSD 
assume  that  the  data  are  independent 
(i.e.,  not  correlated  with  one  another). 
Should  this  assumption  not  hold, 
alternative  statistical  techniques  or 
other  corrections  may  be  appropriate. 
Appendix  E  of  the  TSD  provides  some 
suggestions  on  how  this  may  be 
accomplished. 

Analytic  results  that  are  below  the 
quantification  level  should  be  factored 
into  the  development  of  EEQ  as  non- 
zero results  using  the  procedures  set 
forth  in  procedure  3B  of  the  proposed 


implementation  procedures  (appendix  F 
to  part  132)  or  other  appropriate 
statistical  procedures  (e.g.,  delta 
lognormal  procedures  from  appendix  E 
of  the  TSD). 

Various  options  for  incorporation  of 
EEQ  as  a  control  requirement  in  a 
control  document  were  considered 
during  development  of  the  proposed 
Guidance.  Tha  EEQ  control 
requirements,  in  conjunction  with  any 
more  stringent  limitations  othervrise 
required  by  the  applicable  regulations, 
such  as  technology-based  and  water 
quality-based  effluent  limitations  in  the 
NPDES  program,  must  provide  complete 
coverage  of  all  BCCs.  In  addition,  the 
proposed  Guidance  requires  that  control 
documents  contain  a  condition 
prohibiting  the  discharger  from 
undertaking  any  deliberate  action  which 
would  result  in  the  increase  in  the  mass 
loading  rate  of  a  BCC  above  EEQ, 
without  having  first  successfully 
completed  an  antidegradation 
demonstration  and  received  State 
authorization  for  the  increase.  The 
following  discussion  covers  the  two 
principal  options,  which  may  be  used 
either  independently  or 
complementarily,  and  a  supplement 
which  may  be  used  in  combination  with 
either  or  both  options.  EPA  invites 
comments  on  these  options  and 
welcomes  suggestions  regarding  other 
alternatives  that  should  be  considered 
for  EEQ  controls. 

a.  Option  1:  EEQ  as  Numeric  Mass 
Loading  Rate  Limitations.  In  this  option, 
a  State  will  develop  numeric  effluent 
limitations  that  will  serve  to  restrict  the 
loadings  of  BCCs  to  their  existing  levels. 
In  an  NPDES  permit,  limits  will 
generally  be  expressed  as  daily  maxima 
or  weekly  averages  and  monthly 
averages.  Other  control  document 
situations  may  call  for  alternative 
averaging  periods. 

Generally,  calculations  to  determine 
daily  maximum  and  weekly  or  m.onthly 
average  numeric  limitations  to  ensure 
that  effluent  mass  loadings  of  a  BCC  do 
not  increase  above  EEQ  should  follow 
this  approach:  Using  appropriate 
statistical  techniques,  determine  the 
daily  maximum  EEQ  as  the  upper  99th 
percentile  of  the  distribution  of  the 
daily  data,  and  the  weekly  or  monthly 
average  EEQ  as  tha  upper  95th 
percentile  of  the  distribution  of  the 
average  of  the  daily  data. 

The  resulting  numbers,  if  more 
restrictive  than  otherwise  applicable 
technology-based  or  water  quality-based 
effluent  limits,  should  be  incorporated 
into  the  control  document  as  daily 
maximum  or  weekly  average,  and 
monthly  average  mass  loading  rate 
limitations.  Any  exceedance  of  such 


limits  would  be  a  violation  of  the  permit 
and  subject  to  enforcement.  Entities 
subject  to  such  limitations  that 
anticipate  that  production  or  process 
changes  may  result  in  exceedance  of  the 
EEQ  limits  will  need  to  request  an 
increase  in  the  EEQ  limits  and  justify 
such  an  increase  through  an 
antidegradation  demonstration.  When 
such  a  request  is  made  prior  to  control 
document  issuance,  appropriate 
alternate  effluent  limitations  that  are 
based  on  the  demonstration  would  be 
incorporated  into  the  issued  control 
document.  Where  such  information 
becomes  available  during  the  term  of  the 
control  document,  the  entity  may 
request  modification  of  the  control 
document,  subject  to  any  applicable 
regulatory  constraints  on  such 
modification,  and  submit  supporting 
information  including  an 
antidegradation  demonstration. 

b.  Option  2:  Narrative  Prohibition 
Coupled  with  EEQ  Notification 
Requirement.  Under  this  option,  the 
draft  control  document  would  contain 
two  separate  conditions  that,  together, 
would  serve  to  monitor  the  level  of 
discharge  of  BCCs  and  restrict  the 
permittee  from  undertaking  actions, 
such  as  plant  expansions,  that  would 
result  in  an  increase  in  the  mass  loading 
rate  of  any  BCC. 

The  first  of  the  two  conditions  would 
be  the  narrative  condition  (Umitation) 
described  earlier.  NPDES  pennit 
language  that  would  accompHsh  this 
might  read  as  follows: 

"The  permittee  is  prohibited  from 
imdertaking  any  deliberate  action, 
where  such  action  by  the  permittee 
would  result  in  the  increase  in  the  mass 
loading  rate  of  a  Bioaccumulative 
Chemical  of  Concern  (defined  and  listed 
elsewhere  in  the  permit)  above  that 
established  with  the  issuance  of  this 
pennit.  Should  the  permittee  propose  to 
take  such  action,  the  permittee  must 
seek  modification  of  this  permit,  and 
provide  information  including  an 
approvable  antidegradation 
demonstration  to  support  the  request." 

The  second  of  the  two  conditions 
would  be  a  monitoring  requirement 
with  notification  triggers.  This 
condition  would  list  all  of  tho  BCCs  to 
which  it  applies,  the  required 
monitoring  frequency,  and  the  EEQ 
level  (determined  using  the  procedure 
for  the  daily  maximum  limitation  imder 
Option  1,  i.e.,  the  upper  99th  percentile 
of  the  di.stribution  of  the  daily  data)  for 
each  listed  pollutant.  The  second 
condition  would  also  contain 
requirements  that  the  permittee  notify 
the  Director  of  any  exceedance  of  an 
EEQ  level  (notification  trigger)  and  that 
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sudi  notification  spediy  the  suspected 
cause  of  the  exoeedance. 

If  ongoing  monitoring  indicates  that  a 
substance  has  been  discharged  in  excess 
of  EEQ,  it  is  the  permittee's 
responsibihty  to  notify  the  Director  of 
the  exceedance  and  the  suspected  cause. 
Failure  to  provide  notification  as 
required  is  a  violation  of  the  permit  and 
subject  to  appropriate  enforcement 
response.  Receipt  of  such  notification  by 
the  Director  may  prompt  a  review  to 
determine  if  there  has  been  a  change  at 
the  permitted  facility  in  violation  of  the 
narrative  condition.  It  may  also  prompt 
reassessment  of  the  EEQ  level  to 
determine  if  there  is  a  need  to  modify 
the  EEQ  notification  trigger  to  belter 
reflect  the  actual  rate  of  discharge. 

Should  the  review  of  any  information 
available  to  the  Dire«tor.  including  that 
submitted  pursuant  to  the  EEQ 
notification  condition,  demonstrate  that 
the  entity  has  taken  an  action  prohibited 
under  the  narrative,  the  entity  would  be 
in  violation  of  the  narrative  condition. 
Such  a  violation  v/ould  be  handled  in 
the  same  way  as  a  violation  of  a  numeric 
limitation. 

c.  Supplement  to  Options  1  or  2: 
Establishment  of  Discharge  Prohibitions 
to  Maintain  EEQ.  In  addition  to  the 
requirements  of  Options  1  or  2,  States 
may  wish  to  specify  in  the  control 
document  that  the  discharge  of  listed 
BCCs  not  specifically  limited  or 
otherwise  restricted  in  the  control 
document  is  prohibited,  or, 
alternatively,  that  such  discharge  is  not 
authorized  by  the  control  document. 
This  may  be  a  particularly  attractive 
alternative  to  a  long  list  of  pollutant 
limitations  for  BCCs  that  are  known  or 
believed  to  be  absent  in  the  discharge. 

To  adequately  implement  the 
requirements  of  section  II.D  of  appendix 
E  of  the  proposed  Guidance, 
requirements  under  this  supplemental 
action  would  have  to  be  enforceable  and 
tracked.  The  control  document  would 
include  language  that  clearly  establishes 
the  prohibition  or  non-authorization 
and  the  list  of  pollutants  to  which  it 
apphes.  It  would  require  periodic 
monitoring  to  be  used  to  assess 
compliance.  Under  this  supplemental 
action,  the  Control  document  would 
indicate  that  the  discharge  of  a  specific 
list  of  pollutants  is  not  authorized,  and 
specify  the  effect  of  detecting  an 
unauthorized  pollutant  in  the  effluent. 
The  effect  may  range  from  a  violation  of 
a  limitation  as  in  Option  1  to  the 
triggering  requirement  as  in  Option  2, 
but  it  would  be  dearly  specified  in  the 
control  document. 
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3.  Issues 

During  the  Great  Lakes  Water  Quahty 
Initiative  Technical  Work  Group 
discussions  regarding  the  use  of  EEQ 
controls  on  BCCs  to  protect  and 
maintain  water  quality  in  high  quality 
waters,  numerous  issues  were 
deliberated.  In  addition  to  comments  on 
the  general  approach  to  using  EEQ 
described  above,  EPA  soUcits  comments 
on  the  iosuts  and  decisions  discussed 
below. 

a.  Punishment  of  Good  Performers. 
One  criticism  frequently  made  of  the 
use  of  EEQ  limitations  and  control 
requirements  is  that  they  are  a 
disincentive  to  good  performance  by  a 
regulated  entity.  In  the  context  of  an 
NPDES-permitted  discharger,  the 
rationale  for  this  criticism  is  as  follows. 
A  "good  performer"  will  seek  to  operate 
its  treatment  processes  as  efficiently  as 
possible,  or  even  design  excess 
treatment  capacity,  in  order  to  ensure 
that  the  technology-based  and  water 
quality-based  effluent  limitations  in  its 
permit  are  never  exceeded.  As  a  result 
of  this  good  performance,  the  effluent 
quality  of  such  a  discharger  is  likely  to 
be  considerably  below  the  hmitations  in 
its  permit.  The  EEQ  evaluation  would 
result  in  the  discharger  receiving  tighter 
EEQ-based  limitations  or  control 
requirements,  solely  because  of  the 
discharger's  good  past  performance. 
Furthermore,  to  the  extent  that  the  EEQ 
conditions  are  mo.re  stringent  numeric 
limitations  on  the  mass  loading  rate  of 
the  BCCs,  that  discharger  would  be  put 
at  higher  risk  of  violating  the 
limitations,  even  if  it  continued  to 
operate  as  efficiently  as  it  had  in  the 
past.  Making  the  situation  even  more 
disagreeable  to  those  raising  this  issue  is 
the  perception  that  "bad  performers" 
are  rewarded  by  the  process,  because 
their  technology-based  or  water  quality- 
based  Umits  would  likely  not  be 
tightened  as  a  result  of  the  EEQ  analysis. 

EPA  and  the  Great  Lakes  States  share 
the  concern  that  the  EEQ  provision  not 
be  a  disincentive  to  good  performance, 
and  the  proposed  Guidance  is  written  to 
allow  regulatory  authorities  the 
flexibihty  to  utilize  alternatives,  such  as 
identified  above,  that  should  help  to 
alleviate  the  concern.  In  particular, 
Option  2  provides  for  permit  conditions 
that  require  notification  of  an 
exceedance  of  an  EEQ  level,  and  such 
an  exceedance  only  results  in  a  permit 
violation  when  it  is  either  not  reported 
or  is  the  resuh  of  an  action  by  the 
permittee,  which  has  not  been  approved 
by  the  regulatory  agency  under  tixe  Great 
Lakes  antidegradation  decision-making 
procedures.  This  approach  still  captures 
the  EEQ  concept,  but  it  addresses  in  part 


the  perceived  disincentive  associated 
with  EEQ  limitations.  In  particular,  the 
concern  that  an  EEQ  limit  puts  a 
pemrittee  at  a  higher  statistically 
defined  risk  of  a  permit  violation  is 
avoided  by  this  approach. 

In  addition,  EPA  beHeves  that  these 
concerns  downplay  the  real  risks  of 
being  what  would  be  considered  a  "bad 
performer."  While  such  a  discharger 
might  not  see  tightened  restrictions  or 
limitations  on  BCCs.  it  Vkill  still  see  EEQ 
restrictions  or  hmitations,  in  addition  to 
the  applicable  technology-based  and 
water  quality-based  limitations. 
Minimally  adequate  or  poorly  operated 
and  maintained  treatment  capacity  or 
other  such  characteristics  that  would 
tend  to  characterize  a  "bad  j>erformer" 
will  very  likely  result  in  a  significant 
probability  of  violation  of  these  hmits. 
As  EPA  or  the  States  consider  the 
appropriate  enforcement  response  to 
effluent  limitation  violations,  they  will 
take  into  account  the  factors  that 
separate  the  "good  performers"  from  the 
"bad  performers."  EPA  beheves  that  the 
increased  likelihood  of  effluent  limit 
violations  and  enforcement  actions  that 
result  from  being  a  "bad  performer"  will 
continue  to  be  a  strong  incentive  for 
good  performance,  even  after  EEQ 
restrictions  are  implemented. 

EPA  and  the  Great  Lakes  Steering 
Committee  believe  that  it  is  appropriate 
to  restrict  the  rate  of  mass  loading  of 
BCCs  to  EEQ  to  protect  and  maintain 
water  quality  in  the  Great  Lakes  System. 
EPA  is  not.  through  the  use  of  EEQ  to 
define  effluent  requirements  or 
Hmitations,  trying  to  force  dischargers  to 
install  and  operate  additional  waste 
treatment  capacity,  but  only  to  operate 
and  maintain  their  existing  capacity  so 
that  the  rate  of  mass  loading  of  BCCs 
does  not  increase.  EPA  welcomes 
comments  on  other  alternative 
approaches  that  should  be  considered 
that  accomphbh  this  objective,  but 
might  place  less  of  a  burden  on  the 
regulated  community,  in  particular  the 
"good  performers."  Also,  as  discussed 
above,  under  C.2.  "Significant  Lowering 
of  Water  Quality".  EPA  is  inviting 
comment  on  whether  the  definition  of 
significant  lowering  of  water  quality 
should  be  changed  to  focus  on  permit 
limit  increases  for  all  pollutants  and 
thereby  eliminate  tlie  focus  on  EEQ  for 
BCCs.  EPA  is  interested  in  whether 
commenters  beheve  that  such  a  change 
would  remedy  the  perceived 
disincentive  for  good  performance. 

b.  Statistical  Procedures.  The  analysis 
of  effluent  data  to  de\'elop  EEQ 
estimates  requires  the  use  of  statistical 
procedures.  During  development  of  the 
proposed  Guidance,  concerns  were 
raised  by  many  parties  regarding  the 
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procedures  that  should  be  applied  and 
the  implications.  In  particular,  it  was 
noted  that  no  single  formula  could 
appropriately  be  used  on  all  data  sets 
and  that  all  procedures  would  define 
some  upper  boimd  EEQ  estimate,  which 
would  almost  guarantee  occasional 
exceedances  of  the  estimate  and  the 
potential  for  violations  of  the 
corresponding  effluent  limitation. 

EPA  agrees  that  no  single  statistical 
formula  will  be  appropriate  for  all 
situations.  Thus,  the  proposed  Guidance 
does  not  prescribe  any  specific  formula 
or  procedure  to  determine  EEQ.  Rather, 
the  decision  is  left  to  be  made  by  the 
regulatory  authority  on  a  case-by-case 
basis.  Nonetheless,  as  described  above 
and  discussed  more  thoroughly  in  the 
EPA  TSD,  for  effluent  discharge  data,  it 
will  often  be  appropriate  to  apply 
simple  lognormal  statistics  to  determine 
EEQ.  In  addition,  the  NPDES  permit 
regulations  specify  the  averaging 
periods  that  should  generally  define  the 
permit  effluent  limits.  Standard  practice 
has  been  to  apply  the  upper  99th 
percentile  of  the  distribution  of  the 
daily  effluent  data  as  a  maximum  limit, 
and  the  upper  95th  percentile  of  the 
distribution  of  the  average  of  the  daily 
effluent  data  as  an  average  limit. 

EPA  notes  that  the  proposed 
Guidance  does  not  require  that  EEQ  be 
expressed  as  numeric  effluent 
limitations.  However,  EPA  continues  to 
strongly  support  the  use  of  the 
probability  expressed  above  in  the 
characterization  of  EEQ.  EPA  has 
historically  used  these  or  similar 
probability  levels  in  the  context  of 
effluent  limitations  guidelines 
development.  Probability  levels  have 
also  been  used  by  EPA  and  the  States  in 
the  development  of  individual  permit 
effluent  hmits.  It  is  not  possible  to 
derive  numeric  EEQ  hmits  that 
guarantee  100  percent  compUance;  with 
any  EEQ  Umit  will  come  the  statistical 
probability  that  the  Umit  will  be 
exceeded.  The  goal  in  establishing 
probabiUty  levels  is  to  allow  the 
regulatory  agency  to  distinguish 
between  adequately  operated 
wastewater  treatment  plants  with 
normal  variabiUty  from  poorly  operated 
treatment  plants.  EPA  invites  comments 
and  suggestions  on  other  approaches 
that  might  be  useful  in  place  of  or  in 
addition  to  the  statistical  procedures 
discussed  in  establishing  EEQ. 

c.  Data  Availability  and 
Representativeness.  Many  of  the  BCCs 
will  have  very  Uttle  discharge 
monitoring  data  available  from  which  to 
derive  EEQ  for  any  given  source.  This 
arises  for  a  variety  of  reasons,  ranging 
from  simple  lack  of  historical 
monitoring  requirements  because  the 


discharger  was  not  considered  a 
potential  source  of  the  BCC,  to  lack  of 
monitoring  techniques  sensitive  enough 
to  measure  environmentally  significant 
discharges.  The  focus  of  the  Great  Lakes 
antidegradation  guidance  on  the  BCCs 
raises  the  question  of  whether  the 
periodic  monitoring  of  all  dischargers 
for  the  presence  of  BCCs  should  be 
required.  The  frequency  of  such 
monitoring  would  be  determined  by  the 
regulatory  agency  based  on  the  potential 
of  the  discharge  to  be  a  source  of  the 
BCC.  EPA  invites  comments  on  this 
question  and  suggestions  on  the 
appropriate  monitoring  requirements  for 
BCCs.  EPA  has  estimated  the  potential 
cost  to  industrial  and  municipal 
facilities  to  monitor  for  the  presence  of 
BCCs  in  their  discharges.  Assuming  that 
all  industrial  and  municipal  facilities 
monitor  twice  per  year  for  BCCs  having 
Tier  I  criteria,  the  total  annual 
monitoring  cost  for  Tier  I  BCCs  are  an 
estimated  $10  million. 

Decisions  on  control  document  EEQ 
requirements  may  have  to  be  made 
based  on  very  limited  data,  or  on  data 
which  the  regulatory  agency  considers 
questionable.  Considerable  flexibility  is 
available  to  the  regulatory  agency  to 
deal  with  such  issues.  If  the  regulatory 
agency  is  concerned  that  a  BCC  is  in  a 
discharge,  reasonable  additional  data 
may  be  requested  of  the  regulated  entity 
prior  to  development  of  the  control 
document  under  the  information 
gathering  authorities  common  to  most 
environmental  statutes.  The  EEQ 
conditions  in  the  control  document  may 
also  be  tailored  to  address  the  quantity 
and  quahty  of  the  data  initially  available 
to  determine  EEQ,  through  the  use  of 
restrictions  other  than  numeric  effluent 
limitations.  EPA  believes  that  the 
flexibiUty  available  to  the  regulatory 
agency  to  implement  the  EEQ 
requirements  allows  for  sufficient 
options  to  address  the  data  availabiUty 
problems  which  might  arise,  while  still 
ensuring  that  water  quality  is 
maintained  and  protected. 

d.  Application  to  Municipalities. 
During  the  Technical  Work  Group 
deliberations  on  the  use  of  EEQ 
requirements,  the  issue  of  applicability 
of  EEQ  conditions  to  discharges  to 
publicly  owned  treatment  works 
(POTWs)  was  repeatedly  raised.  In 
particular,  there  was  concern  expressed 
that  such  requirements  would  restrict 
growth  that  had  been  previously 
contemplated  in  the  design  and  pubUc 
funding  decisions  involving  the  POTW. 
It  was  argued  that  POTWs  have 
historically  been  designed,  approved, 
pubUcly  funded,  and  constructed  with  a 
built  in  growth  assumption.  The 
regulations  at  40  CFR  122.45(b)(1) 


recognize  this  and  call  for  the  use  of  the 
design  flow  to  develop  POTW  effluent 
limitations.  This  growth  factor  and  the 
incremental  increases  in  pollutant 
loadings  accpmpanying  growth  were 
part  of  the  initial  public  decision  to 
construct  a  POTW,  the  argument  went; 
therefore,  it  is  not  necessary  to  revisit 
these  issues  in  an  antidegradation 
analysis. 

EPA  notes  that  much  of  this 
discussion  occurred  when  the  Technical 
Work  Group  was  considering  requiring 
EEQ  limits  for  all  pollutants,  which  is 
not  a  requirement  of  the  proposed 
Guidance.  It  was  generally  agreed  that 
any  relaxation  in  existing  effluent  limits 
that  were  not  based  on  EEQ  should 
necessitate  antidegradation  analysis. 
Similarly,  any  proposed  expansion  of 
POTW  facilities  that  may  result  in  an 
increased  loading  •f  pollutants  to  the 
receiving  water  over  its  design  life,  or 
the  operation  of  a  POTW  beyond  its 
design  capacity  was  anticipated  to  be 
subject  to  antidegradation  analysis.  It 
was  also  generally  accepted  by  the  Work 
Group  that  the  discharge  of  BCCs  from 
POTWs  would  require  EEQ  analysis 
upon  permit  reissuance.  These 
requirements  are  reflected  in  the 
proposed  Guidance. 

Consequently,  EPA  believes  that  the 
proposed  Guidance  addresses-many  of 
the  unique  concerns  of  POTWs 
associated  with  anticipated  growth,  by 
only  requiring  EEQ  conditions  for  BCCs 
and  keying  the  significant  lowering  of 
water  quality  for  all  other  pollutants  to 
increases  in  permit  limits.  EPA  invites 
comment  on  whether  the  proposed 
Guideince  adequately  addresses  the 
issue  of  anticipated  growth  by  POTWs, 
and  suggestions  on  how  the  proposed 
Guidance  might  be  improved  in  this 
regard. 

e.  Restrictions  on  Actions  Versus 
Limitations  on  Pollutants.  Use  of  the 
type  of  conditions  specified  above  in 
Option  2  also  was  the  subject  of 
considerable  debate  during  the 
development  of  the  proposed  Guidance. 
Option  2  woidd  require  the  use  of  a 
narrative  prohibition  on  the 
implementation  of  any  action  by  the 
regulated  entity  which  would  result  in 
an  increase  in  the  rate  of  mass  loading 
of  a  BCC  above  EEQ.  This  narrative 
prohibition,  when  coupled  with 
monitoring  and  EEQ-based  reporting 
trigger  levels,  would  be  expected  to 
prevent  the  significant  lowering  of  water 
quality,  just  as  would  numeric 
limitations  on  the  BCCs.  The  primary 
debate  centered  on  the  use  of  a 
condition  which  prohibits  an  action 
rather  than  directly  setting  effluent 
limitations.  A  parallel  concern  involved 
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the  use  trf  narrative  restrictions  in  lieu 
of  numerical  limits,  in  general. 

EPA  recognizes  that,  particularly  in 
the  NPDES  permit  program,  it  has 
traditionally  focussed  almost 
exclusively  on  the  use  of  effluent 
limitations  to  control  discharges  and 
has.  with  limited  restrictions,  allowed 
the  regulated  entity  considerable 
latitude  in  determining  how  to  comply 
with  the  limitations.  Generally,  permits 
are  not  constructed  to  spetify  the 
treatment  technologies  and  controls  that 
must  be  used  by  a  regulated  entity.  At 
first  glance,  the  narrative  prohibition  on 
actions  by  a  regulated  entity  that  is 
included  ip  Option  2  might  seem  to  run 
contrary  to  this  standard  practice. 

One  reason  for  the  traditional  focus 
on  numeric  limitations  is  that, 
especially  |as  involves  water  quality- 
based  penhitting.  it  is  the  quality  of  the 
effluent  that  is  important,  not 
necessarily  the  treatment  or  controls 
used  to  achieve  that  quality.  In  addition, 
one  of  the  best  measures  of  treatment 
plant  performance  is  the  quality  of  the 
effluent  that  the  plant  produces.  In  this 
sense,  nunjeric  effluent  limits  are  often 
the  most  sensible  tj'pe  of  permit 
requirement  to  use  to  ensure  proper 
treatment  system  performance. 

However,  even  within  the  context  of 
the  NPDES  program,  conditions  are 
included  in  permits  that  specif)'  actions 
that  must  be  undertaken  by  the 
regulated  entity  in  order  to  be  in 
compliance  with  the  permit.  For 
instance,  permits  often  include 
compliance  schedules  that  specify 
actions  to  be  accomplished  by  the 
permittee.  The  NPDES  regulations  also 
provide  thM  permits  may  contain 
requirements  for  the  implementation  of 
best  managament  practices.  Finally, 
permits  als(o  currently  contain 
prohibitions  on  certain  actions,  such  as 
bypasses,  lender  the  Clean  Water  Act, 
EPA  is  provided  with  broad  authorities 
to  establish  permit  conditions  necessary 
to  carrj'  out  the  provisions  of  the  Cle^i 
Water  Act;isuch  conditions  are  not 
limited  to  aumeric  effluent  limitations. 
EPA  believHS  that  the  Option  2 
prohibition  on  actions  which  would 
result  in  an  increase  in  the  rate  of  mass 
loading  of  «  BCC  is  consistent  with 
current  permitting  practice  and  well 
vrithin  existing  regulatory  authorities.  In 
addition,  EPA  is  confident  that  well- 
constructed,  clear  narrative  conditions 
can  be  tracked  and  enforced  as 
effectively  as  numeric  limitations. 

f.  Statutory  Authority  for  EEQ. 
Questions  were  raised  during 
development  of  the  proposed  Guidance 
regarding  the  statutory  authority  upon 
which  EPA.  was  relying  in  requiring 
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EEQ  to  be  used  in  the  development  of 
control  document  conditions. 

Antidegradation  policies  are  clearly 
authorized  by  the  Clean  Water  Act  (see 
sections  118,  as  amended  by  the  CPA, 
and  303(d)).  Under  the  Federal 
antidegradation  policy,  States  and 
Tribes  are  provided  with  considerable 
latitude  in  defining  the  requirements 
necessary  to  protect  and  maintain  water 
quality  in  HQWs.  EPA  is  proposing,  for 
reasons  discussed  in  section  C.2  of  the 
preamble,  that  to  protect  and  maintain 
high  quality  water  in  the  Great  Lakes 
System,  it  is  necessary  to  restrict  the 
significant  lowering  of  water  quality. 
Significant  lowering  of  water  quality  in 
HQWs  can  only  occur  if  an 
antidegradation  demonstration 
adequately  justifies  the  significant 
lowering  of  water  quality  and  the 
Director  approves  such  lowering.  For 
the  BCCs.  in  the  Great  Lakes  context. 
EPA  is  proposing  that  any  action  that 
results  in  an  increase  in  the  rate  of  mass 
loading  of  a  BCC  to  a  HQW  significantly 
lowers  water  quality.  To  prevent 
significant  lowering  of  water  quality 
from  occurring  as  a  result  of  such 
actions,  the  proposed  Guidance  requires 
that  EEQ  be  maintained  (e.g..  that  there 
be  no  increase  in  the  rate  of  mass 
loading)  until  an  antidegradation 
demonstration  is  performed  and  an 
increase  approved  by  the  regulatory 
authority. 

In  addition,  as  regards  point  sources, 
when  the  Great  Lakes  States  and  Tribes 
adopt  antidegradation  policies 
consistent  with  this  proposed  Guidance, 
as  is  required  by  the  CPA,  the  policies 
win  become  the  State  and  Tribal  water 
quality  standards  or  other  requirements 
established  pursuant  to  State  law  or 
regulation  that  are  referenced  in  section 
30irD){l)(C).  At  that  time,  when  the 
discharge  of  BCCs  is  from  a  point  source 
subject  to  an  NPDES  permit,  that  permit 
must  contain  EEQ  limitations  or 
conditions,  pursuant  to  section 
301(b)(1)(C),  to  meet  the  requirements  of 
the  antidegradation  policy. 

g.  Ability  to  Accommodate  a  Return  to 
Increased  Production  Levels  Under 
Antidegradation. The  degree  of 
flexibility  that  a  regulatory  authority  has 
under  the  proposed  antidegradation 
guidance  to  allow  a  return  to  a  previous 
high  production  level  (for  example, 
through  the  resiimption  of  a  second 
shift)  depends  on  when  the  previous 
high  production  level  occurred. 
Consider  the  following  scenarios: 

Scenario  1 :  Permit  issued  with  faciUty  at 
production  rate  X;  production  is  cut  back 
after  issuance  to  X  minus  100;  facility  wants 
to  return  toX  during  permit  term. 


In  this  scenario,  the  return  to  the 
higher  production  rate  would  not  be 
subject  to  an  antidegradation  review.  On 
issuance  the  permitting  agency  would 
have  established,  for  all  pollutants, 
appropriate  effluent  limitations  and,  for 
BCC  pollutants,  loading  rate  baselines 
(i.e..  EEQ)  to  reflect  the  production  rate 
X.  The  effluent  limits  and  EEQ  baseline 
will  not  change  during  the  term  of  the 
permit,  even  if  production  is  reduced. 
When  production  returns  to  X.  the 
effluent  limits  and  EEQ  baseline 
conditions  would  accommodate  the 
increase,  and  the  event  would  not  be 
considered  significant  lowering  of  water 
quality. 

Scenario  2:  Permit  issued  with  facility  at 
production  rate  X;  facility  wants  to  increase 
production  to  X  plus  100,  a  level  attained 
previously. 

In  this  scenario,  the  return  to  the 
higher  production  rate  may  be  subject  to 
antidegradation,  depending  on  the 
timing  of  the  previous  production 
patterns  and  whether  or  not  they  are 
reflected  in  the  effluent  limits  ar,d  EEQ 
baseline  conditions  established  at  the 
time  of  permit  reissuance.  As  discussed 
above,  information  from  the  preceding 
permit  term  should  be  used  to 
determine  the  effluent  quality.  The 
permit  writer  has  the  flexibility'  to  use 
the  most  representative  information 
fi'om  the  preceding  permit  term  in 
making  the  determination.  The  permit 
vsrriter  could  account  for  an  recent 
dowTitum  in  production  by  setting  the 
effluent  limits  and  establishing  EEQ 
baseline  conditions  to  reflect  conditions 
prior  to  the  dowmtum  if  information 
was  available  to  suggest  that  the 
downturn  was  Likely  to  be  temporary.  In 
contrast,  if  a  production  decrease  was  in 
evidence  during  the  majority  of  the 
previous  penjiit  tenn  and  likely  to 
continue.the  permit  would  likely 
establish  effluent  limits  and  baseline 
EEQ  conditions  at  the  level 
representative  of  the  downturn. 

In  summary,  working  wifiiin  the 
imderlying  intent  of  the  proposed 
antidegradation  policy,  there  i:.  some 
flexibility  to  account  for  temporary, 
generally  recent,  downward  L-ends  in 
production  and  effluent  loadings  under 
this  scenario. 

EPA  requests  comment  on  the 
operation  of  antidegradation  as 
discussed  above.  In  particular,  EPA  is 
interested  in  comments  about  whether 
the  proposed  Guidance  provides 
sufficient  flexibility  to  accommodate 
economic  recovery  in  the  Great  Lakes 
region,  while  still  preserving  the  intent 
of  the  antidegradation  policy  to  protect 
and  maintain  water  quality  in  the  high 
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quality  waters  of  the  Great  Lakes 
System. 

h.  Relationship  ofEEQ  to 
Implementation  Procedure  8.  During 
development  of  the  EEQ  provisions  in 
the  proposed  Guidance,  concerns  were 
expressed  regarding  EEQ  limitations  or 
restrictions  that  reflected  nondetectable 
discharges.  In  particular,  the 
relationship  between  the  EEQ 
requirements  of  the  Antidegradation 
Policy  and  the  requirements  of 
procedure  8  of  appendix  F  to  part  132 
was  questioned,  and  concerns  raised 
that  the  EEQ  requirements  would 
necessitate  fish  bio-uptake  studies 
(procedure  8.F.1  of  appendix  F).  EPA 
believes  that  the  EEQ  and  procedure  8 
of  appendix  F  provisions  operate 
independently  and  that  fish  bio-uptake 
studies  will  not  necessarily  result  from 
the  application  of  EEQ  requirements. 
Procedure  8  of  appendix  F  requires  that 
permits  include  certain  provisions  if  the 
WQBEL  for  a  pollutant  is  below  the 
detection  level.  For  BCCs,  one  of  these 
provisions  is  a  fish  bio-uptake  study  to 
determine  if  the  discharge  of  a  pollutant 
is  occiuring  at  a  rate  or  level  that  results 
in  unacceptable  accumulation  in  fish 
tissue.  The  requirements  of  procedure  8 
of  appendix  F,  including  fish  bio-uptake 
studies,  only  apply  when  the  regulatory 
agency  has  determined,  using 
procedures  3  and  5  of  appendix  F,  that 
a  WQBEL  for  the  BCX  in  question  is 
necessary. 

Like  the  implementation  procedures, 
the  EEQ  provisions  of  the 
Antidegradation  Policy  also  direct  that 
controls  be  placed  on  the  discharge  of 
BCCs.  The  regulatory  agency  may 
choose  that  the  controls  take  the  form  of 
numeric  effluent  limitations,  or  may 
choose  to  use  other  mechanisms  to 
maintain  EEQ  for  the  BCCs,  such  as 
were  discussed  under  "Options  for  EEQ 
Controls".  The  basis  for  the  EEQ 
restrictions,  whatever  their  form,  is  to 
prevent  the  significant  lowering  of  water 
quality.  The  EEQ  restrictions  are  not 
based  on  implementation  procedures  3 
or  5  of  appendix  F.  They  do  not 
generally  take  the  place  of  WQBELs 
developed  pursuant  to  these  procedures. 
Consequently,  they  would  generally  not 
be  subject  to  the  fish  bio-uptake  study 
requirements  of  procedure  8  of 
appendix  F.  The  regulatory  agency  is 
always  free  to  require  fish  bio-uptake 
studies  in  conjunction  with  EEQ 
requirements,  but  such  studies  are  not 
mandated  by  this  proposed  Guidance. 

EPA  is  aware  of  only  one 
circumstance  in  which  EEQ  permit 
conditions  would  necessarily  require 
the  use  of  fish  bio-uptake  studies,  and 
this  would  result  not  from  the 
antidegradation  requirements,  but 


because  the  regulatory  agency  would 
have  chosen  to  use  an  EEQ  limit  in  a 
permit  in  place  of  an  otherwise 
necessary  WQBEL.  A  regulatory  agency 
may  choose  to  include  numeric  EEQ 
effluent  limitations  for  a  BCC,  which 
would  otherwise  be  required  to  be 
hmited  by  a  WQBEL  developed 
pursuant  to  procedures  3  and  5  of 
appendix  F.  If  the  EEQ  hmit  was  more 
restrictive  than  the  WQBEL  and  would 
ensure  compliance  with  the  WQBEL, 
then  the  agency  may  choose  to  use  it  in 
the  effluent  limits  table  as  a  substitute 
for  the  WQBEL.  Where  such  an 
apphcation  of  EEQ  required  a  limitation 
that  was  below  the  detection  Umit,  the 
regulatory  agency  would  have  to  apply 
procedure  8  of  appendix  F,  including 
the  fish  bio-uptake  studies. 

EPA  believes  that  the  Antidegradation 
PoUcy  and  implementation  procedures, 
as  vsrritten,  lead  to  the  above 
conclusions.  EPA  would  welcome 
comments  and  suggestions  on  how  to 
clarify  the  proposed  Guidance  to 
remove  ambiguity.  EPA  would  also 
welcome  comments  on  whether  or  not 
the  proposed  Guidance  should  be 
changed  to  require  fish  bio-uptake 
studies  in  conjimction  with  EEQ 
requirements  for  nondetectable  BCCs. 

E.  De  Minimis  Lowering  of  Water 
Quality 

1.  Background 

EPA  and  the  Great  Lakes  States,  in 
prioritizing  situations  that  would  be 
considered  significant  lowering  of  water 
quality  in  HQWs,  drew  a  distinction 
between  BCCs  and  other  pollutants.  As 
discussed  in  detail  above,  significant 
lowering  of  water  quality  for  BCCs 
focuses  on  EEQ.  In  contrast,  for 
pollutants  other  than  BCCs  ("non- 
BCCs")  the  definition  of  significant 
lowering  of  water  quality  keys  off  of 
increases  in  permit  limits,  and  allows 
exemptions  for  de  minimis  increases 
and  increases  that  result  in  no  change  in 
ambient  concentration  outside  of  any 
applicable  mixing  zone. 

The  "de  minimis  test"  is  a  series  of 
criteria  that  ensure  that  the  lowering  of 
water  quality  does  not  result  from  a 
BCC,  and  then  assess  the  degree  to 
which  water  quality  is  lowered  by  a 
pollutant,  in  comparison  to  the  abihty  of 
the  waterbody  to  assimilate  the 
pollutant.  Use  of  the  de  minimis  test  to 
exempt  an  action  from  an 
antidegradation  review  is  a 
discretionary  decision  of  the  Director. 
Even  when  the  lowering  of  water  quality 
for  a  particular  situation  (i.e.,  a  specific 
pollutant  in  a  particular  waterbody)  may 
be  considered  de  minimis  and  therefore 
not  subject  to  antidegradation 


demonstration  requirements,  there  may 
still  be  constraints  on  relaxing  the 
limitation  for  the  pollutant  in  question 
because  of  the  requirements  of  the 
implementation  procedures,  such  as 
those  for  margins  of  safety. 

2.  Detailed  Description  of  De  Minimis 
Test 

a.  Specific  Tests  Included  in  De 
Minimis  Demonstration.  For  substances 
other  than  BCCs,  a  lowering  of  water 
quality  may  be  considered  de  minimis 
if: 

i.  The  lowering  of  water  quality  uses 
less  than  10  percent  of  the  unused 
assimilative  capacity;  and, 

ii.  For  pollutants  mcluded  on  Table  5 
of  proposed  section  132.4,  at  least  10 
percent  of  the  total  assimilative  capacity 
remains  unused  after  the  lowering  of 
water  quality. 

The  de  minimis  tests  rely  on  the 
concept  of  assimilative  capacity,  which 
is  the  ability  of  a  waterbody  to  receive 
the  discharge  of  pollutants  and  still 
attain  applicable  water  quality 
standards.  The  total  assimilative 
capacity  is  determined  as  the  product  of 
the  applicable  water  quality  criteria 
times  the  critical  low  flow,  or 
designated  mixing  volume  in  the  case  of 
lakes,  for  the  waterbody  in  the  area 
where  the  water  quality  is  proposed  to 
be  lowered,  expressed  as  a  mass  loading 
rate.  The  imused  assimilative  capacity  is 
that  amount  of  the  total  assimilative 
capacity  not  utilized  by  point  source 
and  nonpoint  source  discharges, 
including  background.  The  unused 
assimilative  capacity  is  established  at 
the  time  the  request  to  lower  water 
quality  is  considered.  The  total 
assimilative  capacity  should  remain 
relatively  constant  over  time,  changing 
only  as  the  applicable  criteria  change  or 
the  critical  low  flow  of  the  receiving 
water  changes,  for  instance,  due  to 
physical  diversions  or  new  flow  data 
used  to  calculate  the  critical  low  flow. 
The  unused  assimilative  capacity  will 
be  redefined  each  time  a  de  minimis  test 
is  conducted  and  may  increase  or 
decrease  due  to,  for  instance, 
improvements  in  water  quality,  or 
increased  uses  of  the  waterbody, 
respectively.  EPA  recognizes  that  some 
pollutants  will  not  be  amenable  to  this 
procedure  for  calculating  total 
assimilative  capacity  (e.g.,  pH,  color, 
alkalinity,  dissolved  oxygen,  salinity, 
temperature).  For  such  pollutants  the 
Director  should  employ  other 
techniques  to  determine  total 
assimilative  capacity,  as  appropriate. 

With  the  first  de  minimis  criterion 
identified  above,  EPA  and  the  Great 
Lakes  States  and  Tribes  have  established 
a  threshold  below  which  the  lowering  of 
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water  quality  may  not  be  considered 
significant  enough  to  warrant  a 
thorough  antidegradation  review.  It  is 
proposed  tha*  a  single  action  which 
lowers  water  quality  less  than  ten 
percent  of  the  total  amount  that  might 
have  been  available  to  accommodate  all 
new  actions  could  be  considered 
insignificant  by  the  Director  when 
determining  if  that  action  must  satisfy 
antidegradation  requirements.  EPA  and 
the  Great  Lakes  States  and  Tribes 
believe  that  the  10  percent  value  chosen 
as  the  threshold  represents  a  reasonable 
balance  between  the  need  of  the 
regulatory  agencies  to  limit  the  number 
of  actions  involving  non-BCCs  that  are 
subjected  to  the  detailed 
antidegradation  demonstration 
requirements  and  the  need  to  protect 
and  maintain  water  quality.  In 
particular,  it  is  believed  that  any 
individual  decision  to  lower  water 
quality  for  non-BCCs  that  is  limited  to 
10  percent  of  the  unused  assimilative 
capacity  represents  minimal  risk  to  the 
receiving  water  and  its  abihty  to  support 
all  existing  uses.  The  Director  always 
has  the  ability  to  override  the  results  of 
a  de  minimis  test  to  determine  that  an 
action  must  satisfy  antidegradation 
demonstration  requirements  if 
information  is  available  to  the  Director 
that  suggests  that  the  lowering  of  water 
quality  should  be  considered 
significant.  Note  also  that  each 
successive  lowering  of  water  quality  on 
an  individual  waterbody  segment  will 
have  to  be  smaller  than  the  previous 
lowering,  in  absolute  terms,  for  it  to  be 
considered  de  minimis.  (For  example,  if 
the  first  time  that  water  quality  on  a 
stream  were  lowered,  the  unused 
assimilative  capacity  was  100  pounds 
per  day,  the  de  minimis  amount  would 
have  been  up  to  10  pounds  per  day. 
Presuming  an  action  went  forward  as  de 
minimis,  using  9.5  pounds  per  day,  the 
resulting  unused  assimilative  capacity 
for  that  segment  would  be  90.5  pounds 
per  day.  Tne  next  action  would  have  to 
involve  an  increase  of  less  than  9.05 
pounds  per  day  to  be  considered  de 
minimis,  and  so  on.)  EPA  welcomes 
comment  on  this  criterion  and  is 
especially  interested  in  examples  of  de 
minimis  thresholds  that  are  currently 
used  by  States  or  Tribes  in  water  quality 
decision-making,  and  the  rationale  that 
the  State  or  tribe  relied  upon  in  the 
choice  of  the  threshold. 

The  second  criterion  involves 
pollutants  that  would  not  be  subject  to 
the  implementation  procedures  in  this 
proposed  Guidance.  (These  pollutants 
are  listed  in  Table  5  of  proposed  section 
132.4;  the  reader  is  referred  to  section  n. 
F  of  this  preamble  for  a  discussion  of 


these  pollutants.)  This  criterion  ensures 
that  a  margin  of  safety  (MOS)  is  set 
aside  for  such  pollutants  so  that  the  de 
minimis  lowering  of  water  quality 
caimot  utilize  the  entire  assimilative 
capacity.  Under  this  criterion,  an  action 
involving  non-GLWQI  pollutants  may 
be  considered  de  minimis  only  if  at  least 
ten  percent  of  the  total  assimilative 
capacity  remains  unused  after  the  action 
occurs. 

All  pollutants  that  are  covered  by  the 
implementation  procedures  are  subject 
to  the  requirements  related  to  TMDLs, 
WLAs,  LAs  and  margins  of  safety 
(MOSs).  In  particular,  the  MOS 
requirements  would  set  aside  a  portion 
of  what  the  de  minimis  test  terms  the 
unused  assimilative  capacity  when 
decisions  are  made  regarding  discharge 
limitations.  Actions  that  result  in  a 
lowering  of  water  quality,  the  size  of 
which  might  be  considered  de  minimis 
under  the  antidegradation  procedures, 
might  not  be  allowable  under  the 
implementation  procedures,  because  the 
margin  of  safety  requirements  might 
preclude  any  increase  of  the  discharge 
mass  loading  rate  Umits.  In  this  manner, 
for  the  GLWQI  pollutants,  the 
Implementation  and  Antidegradation 
Procedures  complement  each  other  to 
ensure  that  de  minimis  decisions  would 
not  use  up  the  entire  imused 
assimilative  capacity.  However,  as 
discussed  below,  under  "3.  Issues",  EPA 
has  concerns  regarding  the  effectiveness 
of  this  procedure  and  is  inviting 
comment  on  an  additional  alternative. 

b.  Examples.  The  following  examples 
illustrate  how  the  de  minimis  test 
works: 

i.  Example  I.In  a  stream  tributary  to 
a  Great  Lake,  the  most  stringent 
applicable  water  quality  standards  for 
cadmium  is  1.8  ug/L.  The  critical  low 
flow  of  the  stream  is  the  7Q10  of  3000 
cfs.  The  resulting  total  assimilative 
capacity  of  this  stream  for  cadmium  is 
29  pounds  per  day.  At  the  time  the 
request  is  made  to  increase  the  loading 
of  cadmium  to  the  stream,  existing  point 
and  nonpoint  sources  and  background 
contribute  14  pounds  of  cadmium  per 
day  to  the  stream  segment,  resulting  in 
an  unused  assimilative  capacity  of  15 
pounds  per  day.  Provided  that  the 
increase  sought  is  less  than  1.5  pounds 
per  day.  the  increase  may  be  considered 
de  minimis. 

ii.  Example  2.  For  a  discharge  directly 
to  a  Great  Lake,  the  total  assimilative 
capacity  is  based  on  an  allowable 
dilution  of  10  to  one.  Assuming  that  the 
background  concentration  of  iron  was  0 
ug/L,  to  meet  a  chronic  water  quality 
standards  for  iron  of  300  ug/L  the 
effluent  limit  for  iron  would  be  10  times 
300  ug/L,  which  is  3.000  ug/L  (or  three 


mg,/L).  For  a  discharge  of  one  MGD,  the 
maximum  allowable  load  is  25  pounds 
per  day. 

Analysis  of  available  data  shows  that 
the  background  concentration  of  iron 
attributable  to  all  point  and  nonpoint 
sources  is  100  ug/L.  Therefore,  the 
unused  assimilative  capacity  is  300 — 
100  or  200  ug/L,  which  translates  to  17 
pounds  per  day.  The  de  minimis 
amount  for  iron  for  the  one  MGD 
discharge  is  10  percent  of  17  pounds  per 
day,  or  1.7  pounds  per  day. 

lii.  Example  3.  In  a  stream  tributary  to 
a  Great  Lake,  the  dissolved  oxygen 
standard  (a  Table  5  "excluded" 
pollutant)  is  four  mg/L  at  critical  flow 
and  temperature  conditions.  The 
existing  daily  average  dissolved  oxygen 
in  the  stream  is  six  mg/L.  The  unused 
assimilative  capacity  is  two  mg/L.  The 
de  minimis  dissolved  oxygen  impact  is 
10  percent  of  two  mg/L  or  0.2  mg/L.  An 
assimilative  capacity  analysis  of  the 
tributary  in  question  would  be 
conducted  to  identify  the  biological 
oxj'gen  demand  (BOD5)  load  that  would 
achieve  four  mg/L,  six  mg/L,  and  the 
load  increment  that  is  equivalent  to  0.2 
mg/L  of  dissolved  oxygen  impact.  A 
BOD5  loading  increase  that  corresponds 
to  0.2  mg/L  dissolved  oxygen  impact 
could  be  considered  de  minimis, 
because  10  percent  of  the  total 
assimilative  capacity  remains  unused. 
In  contrast,  if  the  existing  dissolved 
oxygen  was  4.4  mg/L,  then  no  increase 
in  BOD  could  be  de  minimis  because 
more  than  90  percent  of  the  total 
assimilative  capacity  would  be  utilized 
after  the  increase,  i.e.,  the  resulting 
dissolved  oxygen  would  go  below  4.4 
mg/L. 

3.  Issues 

During  the  GLWQI  Technical  Work 
Group  discussions  regarding  the  use  of 
a  de  minimis  test  and  the  criteria  that 
should  define  it,  numerous  issues  were 
deliberated,  and  several  alternatives 
considered.  In  addition  to  comments  on 
the  de  minimis  test  laid  out  in  the 
proposed  Guidance,  EPA  solicits 
comments  on  the  issues  and  decisions 
discussed  below.  Also,  as  discussed 
above,  under  C.2  "Significant  Lowering 
of  Water  QuaUty",  EPA  is  inviting 
comment  on  whether  the  use  of  the  de 
minimis  test  should  be  extended  to 
BCCs.  EPA  is  interested  in  suggestions 
regarding  any  changes  that  should  be 
made  to  the  de  minimis  tests  to  address 
BCCs  if  such  a  change  were  made  to  the 
proposed  Guidance. 

a.  Use  of  Assimilative  Capacity  in  De 
Minimis  Decision.  EPA  notes  that  the 
assimilative  capacity  described  above  is 
functionally  the  same  as  the  loading 
capacity  that  is  defined  in  the  Federal 
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regulations  at  40  CFR  130.2(f)  and 
which  fonns  the  basis  for  total 
maximum  daily  load  (TMDL) 
calculations.  TMDLs  are  discussed  in 
the  implementation  procedures  section 
of  this  preamble.  The  technical  analysis 
used  to  derive  a  TMDL  may  employ 
more  sophisticated  modelling 
techniques,  but  is  intended  to 
accomplish  the  same  end  as  the 
detennination  of  the  assimilative 
capacity.  EPA  and  the  Great  Lakes 
States  decided  to  use  the  assimilative 
capacity  instead  of  TMDL  in  \he 
definition  of  a  de  minimis  increase 
because  of  concerns  regarding  the 
regulatory  approval  requirements 
associated  with  formal  TMDLs.  TMDLs, 
including  the  derivation  of  the  actual 
TMDL  number  and  the  decisions 
regarding  allocation  between  point  and 
nonpoint  sources  ai:d  margins  of  safety, 
receive  formal  EPA  revit»w  a".d  approval 
as  part  of  the  water  quality  management 
process.  The  State  representatives  on 
the  Initiative  Steering  Committee  were 
concerned  that  should  the  terra  TMDL 
be  used  in  tlie  de  minimis  definition, 
their  ability  to  make  decisions  on 
potentially  de  minimis  requests  to  lower 
water  quality  would  be  significantly 
delayed  and  diminished,  but  the  basis 
for  the  de  minimis  decision  would  not 
be  improved.  In  addition,  TMDLs  mi^t 
not  be  conducted  chi  the  water  bodies 
that  naight  be  subject  to  r©quesb^<(jr 
lowering  of  water  quality-,  since  TMDLs 
are  required  only  for  the  water  Quality 
hmited  segments  identified  by  t&e 
States  pursuant  to  40  CFR  130.7(b).  and 
water  quality  limited  segments  are 
prohibited  hom  any  degradation  by  the 
pollutant  of  concern  under  the  proposed 
antidegradation  standards.  EPA  requests 
comment  on  the  proposed  approach  and 
the  considerations  discussed  above. 

b.  Fixing  Assimilative  Capacity  at  a 
Date  Certain  and  Choice  of  Date.  The  de 
minimis  test  in  the  proposed  Guidance 
requires  that  the  total  assimilative 
capacity  and  the  unused  assimilative 
capacity  be  determined  at  the  time  the 
request  to  lower  water  quality  is 
considered.  The  total  assimilative 
capacity  should  remain  relatively 
constant  over  Ume,  changing  only  as  the 
applicable  criteria  change  or  the  critical 
lew  flow  of  the  receiving  water  changes, 
for  instance  due  to  physical  diversions 
or  new  flow  data  used  to  calculate  the 
critical  low  flow.  The  unused 
assimilative  capacity  will  be  redefined 
each  time  a  de  minimis  test  is 
conducted  and  may  increase  or  decrease 
due  to,  for  instance,  improvements  in 
water  quality,  or  increased  uses  of  the 
waterbody,  respectively. 

EPA  and  tbe  Great  Lakes  States  chose 
the  proposed  de  minimis  procedure 


after  consideration  of  a  number  of 
alternatives.  One  alternative  considered 
would  have  required  the  States  to 
determine  the  total  assimilative  capacity 
and  the  unused  assimilative  capacity  on 
the  date  that  the  State  antidegradation 
policy,  as  revised  pursuant  to  the 
proposed  Guidance  and  formally 
adopted  into  State  standards,  became 
effective.  This  approach  would  have 
required  that  States  "fix"  the 
assimilative  capacity  nimibers  in  all 
Great  Lakes  System  walerbodies  in  the 
State  on  a  specific  date,  and  all  future 
requests  to  lower  water  quality  would 
be  considered  against  these  numbers.  As 
with  tlie  fHToposed  approach,  an  action 
could  be  considered  de  minimis  if  it 
used  less  than  10  percent  of  that  original 
unused  assimilative  capacity.  In 
addition,  at  least  50  percent  of  the 
original  unused  assimilative  capacity 
was  required  to  remain  after  the 
lowering  of  water  quahty  for  the 
lowering  to  be  considered  de  minimis. 

Several  concerns  with  this  alternative 
led  EPA  not  to  propose  it.  First,  there 
was  concern  that  it  would  be  logistically 
impossible  for  a  State  or  Tribe  to 
determine  the  unused  assimilative 
capacity  numbers  for  all  applicable 
pollutants  in  all  the  Great  Lakes  System 
waterbodies  on  a  single  date.  In 
addition,  there  were  c(H)cems  expressed 
about  the  tracking  required  to  determine 
when  the  cumulative  effect  of  aU  actions 
that  lowered  water  quality  approached 
50  percent  of  the  initial  unused 
assimilative  capacity.  Coupled  with  the 
questionable  feasibility  of  this  approach 
was  the  sense  of  the  Work  Group 
members  that  establishing  the  unused 
assimilative  capacity  at  a  dale  certain 
and  then  measuring  all  future  changes 
against  that  figure  would  not  accurately 
assess  the  significance  of  any  given 
future  action.  Changes  in  the  water 
quality  that  had  occurred  since  the 
imused  assimilative  capacity  was 
determined  might  not  be  reflected  in  the 
de  minimis  decision.  In  particular, 
improvements  in  the  water  quality, 
which  might  have  led  to  larger  mass 
load  increases  qualifying  as  de  minimis, 
would  not  have  played  a  role  in  this 
approach. 

A  second  alternative  considered  by 
the  Technical  Work  Group  would  have 
allowed  the  unused  assimilative 
capacity  to  be  established  on  the  date  of 
the  first  request  to  lower  water  quality 
on  the  segment  of  the  wateibody 
affected.  This  alternative  was  intended 
to  address  the  concern  expressed  about 
the  first  alternative  regarding  the 
feasibility  of  establishing  the  unused 
assimilative  capacity  for  all  non-BCC 
pollutants  on  all  Great  Lakes  System 
watarbodies  at  the  same  time.  Under  the 


second  alternative  approach,  the  unused 
assimilative  capacity  for  a  particular 
waterbody  would  not  be  defined  imtil 
an  action  was  considered  that  might 
lower  water  quality.  This  would  spread 
this  workload  out  over  a  far  greater  time 
period  than  the  first  alternative,  and 
perhaps  eliminate  the  need  altogether 
for  such  an  evaluation  of  some 
watert)odies.  An  additional  benefit  that 
the  Work  Group  perceived  was  that  the 
amount  and  quality  of  the  data  used  to 
define  the  unused  assimilative  capacity 
would  likely  be  improved  imder  the 
second  alternative,  as  compared  to  the 
first.  Nonetheless,  the  other 
disadvantages  of  the  first  alternative 
were  not  improved  by  the  second.  EPA 
requests  comment  on  the  proposed 
approach  and  the  alternatives 
considered  by  the  Work  Group,  and 
welcomes  suggestions  on  other  possible 
alternatives. 

c.  Demonstration  That  No  Ambient 
Change  Occurs  as  a  Result  of  Increased 
Loading.  Although  not  a  part  of  the  de 
minimis  test,  per  se,  the  definition  of 
significant  lowering  of  water  quality 
allows'  the  Director  to  eliminate  certain 
point  and  nonpoint  actions  that  might 
involve  increased  mass  loadings  of  non- 
BCCs  from  the  antidegradation 
requirements  where  it  is  demonstrated 
to  the  satisfaction  of  the  Director  that 
the  ambient  concentration  of  the 
pollutant  in  the  affected  water  body, 
outside  of  any  applicable  designated 
point  source  mixing  zone,  will  not 
Increase.  The  provisions  further  state 
that  the  Director  may  also  take  Into 
consideration  potential  impacts  on 
sediments  ancT biota  in  the  affected 
waterbody  in  reaching  the  decision. 

EPA  and  the  Great  Lakes  States 
decided  to  give  the  Director  a 
mechanism,  separate  fiom  the  de 
minimis  test,  to  exclude  actions  that 
would  require  an  increased  mass 
loading  rate  limit,  but  would  not 
significantly  lower  water  quality.  For 
instance,  a  point  source,  which  draws 
ground  water  as  its  process  water 
supply,  might  consider  a  production 
increase  that  will  require  that  it  double 
its  discharge  flow  rate,  and,  therefore, 
seek  a  doubling  of  the  mass  loading  rato 
limit  in  its  permit.  The  discharger  might 
seek  to  prove  that  water  quality  is  not 
significantly  lowered  by  providing 
information  for  the  pollutants  involved 
regarding  the  projected  concentration  in 
the  receiving  water  after  allowable 
mixing.  The  Director  might  also  request 
infonnation  on  any  potential  effects  on 
the  sediments  and  biota,  including  those 
vtithin  the  mixing  zone  where 
particulates  might  rapidly  settle  out  of 
the  discharge  into  the  sediments.  If  the 
Director  concludes,  based  on  the 
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analysis  of  this  and  any  other  available 
infonnation.  that  the  increase  in  the 
mass  loading  rate  limit  on  a  non-BCC 
would  not  result  in  an  increase  in  the 
ambient  concentration  of  the  pollutant, 
then  the  action  may  be  considered  not 
to  significantly  lower  water  quality. 
EPA  believes  that  by  providing  for 
such  a  demonstration,  the  number  of 
antidegradation  reviews,  and  the 
associated  costs  to  the  regulatory  agency 
and  the  regulated  public,  vdll  be 
reduced.  More  importantly,  EPA  does 
not  believe  that  the  environment  will  be 
adversely  affected  as  a  result  of  the 
proposed  demonstration,  because  it 
does  not  apply  to  BCCs  and  it  allows  the 
Director  to  evaluate  the  potential  points 
of  accumulation  of  persistent  substances 
when  deciding  if  the  action  will  have 
adverse  effects.  EPA  is  concerned  that 
any  increase  in  the  rate  of  mass  loading 
of  a  BCC  has  the  potential  to 
significantly  lower  water  quality, 
because  such  substances  accumulate  in 
the  biota,  do  not  readily  degrade,  and 
often  result  in  adverse  effects  at 
concentrations  well  below  those  that 
can  be  aocurately  measured  in  the 
ambient  environment.  In  contrast, 
however,  many  of  the  other  pollutants 
do  not  persist  or  bioaccumufate 
significantly.  For  these  substances  it 
may  not  be  essential  that  an  increase  in 
the  rate  of  mass  loading  be  prevented  in 
order  for  water  quality  to  be  maintained 
and  protected.  The  demonstration 
provides  information  to  the  Director  to 
make  a  decision  on  whether  an  increase 
in  a  mass  loading  limit  for  a  substance 
other  than  a  BCC  changes  the  ambient 
water  quality,  and  highlights  areas  such 
as  sediment  contamination  that  could 
reflect  degradation  and.  depending  on 
the  chemical,  should  receive  special 
attention. 

EPA  invites  comment  on  this 
proposed  provision  and  welcomes 
suggestions  about  how  it  might  be 
improved.  As  discussed  above,  under 
C.2  "Significant  Lowering  of  Water 
Quality".  EPA  is  also  inviting  comment 
on  whether  the  use  of  the  de  minimis 
test  and  the  demonstration  of  no 
ambient  change  should  be  extended  to 
BCCs.  EPA  is  interested  in  suggestions 
regarding  any  changes  that  should  be 
made  to  the  demonstration  of  no 
ambient  change  to  address  BCCs  if  such 
a  change  were  made  to  the  proposed 
Guidance. 

Proposed  procedure  5  of  appendix  F 
to  part  132  in  the  proposed  Guidance 
estabhshes  procedures  to  determine 
whether  water  quality-based  effluent 
limits  are  necessary  for  NPDES  permits 
(for  discussion  of  this  requirement  see 
sections  Vm.E  and  F  of  this  preamble). 
The  decision  about  whether  or  not 


limits  are  to  be  required  in  a  permit  is 
different  than  the  decision,  discussed 
above,  regarding  whether  or  not  a 
proposed  increase  in  a  limit  results  in 
the  significant  lowering  of  water  quality. 
EPA  believes  that  the  latter  decision  has 
no  bearing  on  the  former  and  that  this 
element  of  the  proposed  Great  Lakes 
Antidegradation  Policy  should  not  be 
used  in  a  determination  pursuant  to 
proposed  procedure  5  of  appendix  F. 

d.  Use  of  the  Margin  of  Safety 
Specified  in  the  Implementation 
Procedures  as  a  Ceiling  on  De  Minimis 
Decisions.  For  non-BCC  pollutant*  on 
the  GLWQI  list  of  pollutants  (i.e.,  those 
for  which  the  implementation 
procedures  are  appUcable),  the 
proposed  de  minimis  test  relies  on  the 
implementation  procedures  margin  of 
safety  (MOS)  previsions  to  prevent  the 
allocation  of  virtually  the  entire  unused 
assimilative  capacity  to  any  source  or 
sources.  The  de  minimis  test  only  looks 
at  the  relative  magnitude  of  the  lowering 
of  water  quality  resulting  from  any 
individual  action  in  comparison  to  the 
unused  assimilative  capacity  for  the 
pollutant  in  question.  Provided  that  the 
action  uses  no  more  than  10  percent  of 
the  unused  assimilative  capacity,  it  may 
be  considered  de  minimis. 

The  MOS  requirements  provide  an 
additional  measure  of  safety  to  the 
process.  The  implementation 
procedures  require  that  a  portion  of  the 
TMDL  (which  is  equivalent  to  the 
assimilative  capacity)  be  set  aside  as  a 
MOS  and  not  allocated  to  any  source. 
Although  an  action  might  be  judged  de 
minimis  and  exempted  from  the 
antidegradation  demonstration 
requirements,  the  actual  decision  by  the 
regulatory  agency  on  the  appropriate 
discharge  limits  would  be  made 
pursuant  to  the  implementation 
procedures.  An  increase  in  the  limits 
would  only  be  allowed  if  an  adequate 
MOS  remained  after  the  increase  in  the 
waste  load  allocation  or  load  allocation 
and  associated  limits. 

EPA  considered  building  such  a  MOS 
provision  directly  into  the  de  minimis 
decision,  as  it  has  for  pollutants  not 
covered  by  the  implementation 
procedures.  Specifically,  one  option 
considered  for  the  de  minimis 
procedure  had  included  a  requirement 
that  at  least  50  percent  of  the  initial 
unused  assimilative  capacity  remain 
after  the  lowering  of  water  quality  (in 
addition  to  the  existing  10  percent 
increment  requirement)  for  an  action  to 
be  considered  de  minimis.  This  option 
was  rejected  by  the  Technical  Work 
Group  because  it  was  considered 
redundant  with  the  implementation 
procedures'  MOS  requirement. 
Additionally,  the  decision  not  to  fix  the 


unused  assimilative  capacity  on  a  date 
certain  (see  discussion  of  previous 
issue)  made  the  use  of  a  50  percent  cap, 
as  specified  above,  impracticable. 

EPA  has  concerns  about  the  reliance 
on  the  MOS  requirements,  which  merit 
special  attention  and  public  comment. 
EPA  is  committed  to  the  type  of  a  cap 
that  the  MOS  requirement  in  the 
antidegradation  context  would  appear  to 
provide,  but  is  concerned  that  the  MOS 
implementation  procedure  wrill  provide 
limited  coverage.  In  particular,  the  MOS 
implementation  procedure  is  a  part  of 
the  larger  TMDL  process.  As  described 
above  under  the  first  issue.  "Use  of 
Assimilative  Capacity  in  De  Minimis 
Decision."  TMDLs  are  only  required  on 
a  Hmited  number  of  waterbodies.  for  a 
hmited  number  of  pollutants,  and  the 
particular  conditions  that  would 
mandate  a  TMDL  (i.e..  a  water  quality 
limited  segment)  might  eliminate  the 
potential  to  allow  any  lowering  of  water 
quality.  In  essence,  there  is  a  good 
likelihood  that  the  waterbodies  with 
TMDLs  will  be  the  waterbodies  for 
which  a  de  minimis  lowering  of  water 
quality  is  not  available,  and  vice  versa, 
the  waterbodies  for  which  de  minimis  is 
a  meaningful  test  will  not  require 
TMDLs. 

Where  an  MOS  is  defined,  EPA 
requests  comment  on  whether  it 
establishes  the  cap  at  a  level  appropriate 
for  a  de  minimis  test.  As  discussed 
above,  EPA  and  the  Great  Lakes  States 
had  considered  a  cap  of  50  percent  of 
the  initial  unused  assimilative  capacity 
as  reasonable  in  the  context  of  a  de 
minimis  decision.  One  TMDL/MOS 
alternative  currently  under 
consideration  would  establish  the  MOS 
at  25  or  75  percent  of  the  TMDL,  v/ithin 
the  range  considered  acceptable  for  the 
de  minimis  test,  and  probably  more 
protective  than  the  figure  of  50  percent 
of  the  unused  assimilative  capacity. 
However,  another  TMDL  alternative  in 
the  proposed  Guidance  would  allow  the 
MOS  to  be  virtually  eliminated  if  the 
data  supporting  the  TMDL  are 
considered  to  be  complete.  EPA  is 
concerned  that  the  second  alternative 
would  not  provide  a  reUable  protective 
cap  for  the  de  minimis  procedure. 

EPA  requests  comment  on  these  two 
issues  regarding  the  use  of  the 
implementation  procedures'  MOS 
requirement,  and,  in  particular,  seeks 
advice  on  the  need  to  directly 
incorporate  a  cap  into  the  de  minimis 
test  rather  than  rely  on  an  external 
process  that  may  not  always  be 
available. 

e.  Multiple  De  Minimis  Lowering  of 
Water  Quality  by  a  Single  Source.  The 
de  minimis  test  in  the  proposed 
Guidance  does  not  restrict  the  number 
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of  times  that  any  individual  source 
could  seek  an  increase  in  permit  limits 
for  a  Qon-BCC,  and  have  tnat  increase 
considered  de  minimis.  The  proposed 
Guidance  simply  looks  at  the  eftect  of 
individual  actions,  not  the  source 
involved. 

This  has  led  to  a  concern  that  under 
the  test,  dischargers  would  try  to  get 
piecemeal  approval  of  large  projects  by 
submitting  multiple  requests  to  lower 
uater  quality,  each  of  which  could  be 
considered  de  minimis,  but  the  net 
effect  of  which  would  be  significant 
lowering  of  water  quality.  EPA  believes 
that  the  procedure  provides  the  Director 
with  the  discretion  to  prevent  such 
abuse,  but  is  nonetheless  concerned  that 
thf2xe  could  be  considerable  pressure 
brought  on  the  Director  to  allow  relief 
in  individual  cases. 

EPA  solicits  comments  on  this 
concern.  In  particular.  EPA  is  interested 
in  whether  commenters  believe  that  it 
would  be  appropriate  to  limit  the 
number  of  de  minimis  actions  allowed 
any  individual  source  to  one  (or  .some 
other  number). 

EPA  also  solicits  comment  on  an 
approach  that  would  address  multiple 
lowering  of  water  quahty  by  different 
sources  where  the  net  effect  is  greater 
than  10  percent  of  the  unused 
assimilative  capacity.  The  approach 
proposed  in  this  policy  would 
potentially  allow  any  individual  action 
that  uses  less  than  10  percent  of  the 
unused  assimilative  capacity  to  be 
considered  de  minimis,  provided  that 
the  MOS  requirement  of  the 
implementation  procedures  or  the 
requirement  in  the  definition  of  de 
minimis  in  section  ILA  of  appendix  E  of 
the  Great  Lakes  antidegradation  policy 
was  satisfied.  During  VVork  Group 
deliberations,  EPA  considered  an 
alternate  approach  that  would  have 
assessed  the  cumulative  effect  of 
sequential  actions  when  determining  if 
the  lowering  of  water  quality  used  less 
than  10  percent  of  the  unused 
assimilative  capacity.  For  example, 
under  such  an  approach,  an  action  that 
utilized  six  percent  of  the  unused 
assimilative  capacity  might  be 
considered  de  minimis,  while  a 
subsequent  action  that  utilized  five 
percent  of  the  unused  assimilative 
capacity  could  not  be  considered  de 
minimis,  because  the  net  effect  of  the 
two  actions  was  greater  than  10  percent 
of  the  unused  assiinilative  capacity.  The 
second  action  would  be  forced  to  go 
through  a  complete  antidegradation 
review.  However,  subsequent  actions 
would  be  evaluated  against  the  unused 
assimilative  capacity  that  would  exist 
after  the  Director's  antidegradation 
decision  was  implemented,  with  the 


poteotial  for  future  de  minimis  lowering 
of  water  quality  until  such  time  as  the 
next  10  percent  increment  was  uiihzed. 

EPA  is  not  pressing  this  approach 
because  of  concerns  regarding  its 
implementation.  EPA  believes  that  the 
proposed  de  minimis  requirements 
provide  adequate  protection  of  water 
quality.  Further,  the  implementation  of 
an  approach  such  as  that  described 
above  may  place  inequitable  burdens  on 
entities  that  propose  to  lower  water 
quality,  based  not  on  the  extent  of 
degradation  posed  by  any  individual 
action,'but  rather  as  a  resuh  of  the 
position  in  which  it  falls  in  a  sequence 
of  decisions.  EPA  beHeves  that  the 
assessment  of  multiple  lowering  of 
water  quality  is  best  addressed  with  the 
proposed  MOS  requirements  and  the 
proposed  de  minimis  requirements  of 
section  n.A  of  appendix  E  of  the 
proposed  Guidance.  The  intent  of  these 
provisions  in  the  proposed  approach  is 
to  capture  the  effect  of  multiple  actions 
by  efetablishing  a  single  point  beyond 
which  no  individual  action  could  be 
considered  de  minimis.  EPA  welcomes 
comment  on  this  alternative  approach  to 
addressing  multiple  lowering  of  water 
quality,  as  well  as  the  concerns  noted 
above. 

F.  Antidegradation  Demonstration 
Components 

1.  Background  and  Rationale 

Both  the  Federal  antidegradation 
policy  and  the  antidegradation  policy 
proposed  in  the  proposed  Guidance 
provide  the  regulatory  agency  with  the 
opportunity  to  allow  the  lowering  of 
water  quahty  in  HQWs,  if  it  is  found 
that  "the  lowering  of  water  qxiaUty  is 
necessary  to  accommodate  important 
social  and  economic  development  in  the 
area  in  which  the  waters  are  located." 
To  date.  EPA  has  provided  Uttle  formal 
guidance  on  what  it  considers  the 
specific  tests  that  should  be  used  or 
criteria  that  should  be  satisfied  to 
demonstrate  that  a  lowering  of  water 
quality  meets  this  requirement.  The 
proposed  Great  Lakes  Guidance  tries  to 
strike  a  balance  between  the  need  to 
protect  and  maintain  high  quality  water 
and  the  need  to  accommodate  growth. 
The  existing  National  pjolicy  requires 
this  balance  to  be  struck  and  the 
decision  to  be  a  public  one.  The  tests 
established  by  the  proposed  Guidance 
are  intended  to  be  reasonable  tools  to 
accomplish  that  balance.  EPA  invites 
comments  and  suggestions  on  all 
aspects  of  the  antidegradation 
demonstration  and  decision  parts  of  the 
proposed  Guidance  to  ensure  they  are 
reasonable. 


As  discussed  during  GLWC^ 
Technical  Work  Group  meetings,  this 
part  of  the  antidegradation  poUcy,  in 
particular,  is  viewed  by  the  Great  Lakes 
States  and  the  regulated  community  as 
having  a  very  high  potential  to  lead  to 
inconsistent  decasion-making  between 
and  even  within  States  and  Tribes.  Two 
of  the  primary  objectives  of  EPA  and  the 
Steering  Committee  in  developing  this 
antidegradation  guidance  were  to 
provide  an  explicit  description  of  the 
meaning  of  this  requirement  and  an 
increased  level  of  specificity  regarding 
the  appropriate  tests  and 
demonstrations  to  make  such  a  showing. 

The  Great  Lakes  Antidegradation 
Guidance,  in  defining  the 
demonstrations  required  to  show  that  a 
lowering  of  water  quality  should  be 
allowed,  begins  with  a  lit^al 
interpretation  of  the  National  regulation. 
That  is,  it  interprets  the  phrase,  "the 
lowering  of  water  quahty  is  necessary  to 
accommodate  important  social  and 
economic  development  in  the  area  in 
which  the  waters  are  located"  to  mean 
that  two  types  of  demonstrations  are 
required:  one  that  shows  that  the 
lowering  of  water  quality  is  necessary, 
or  cannot  be  avoided,  to  support  the 
development;  and  a  second  that  shows 
that  the  development  is  important  EPA 
specifically  invites  comment  on  this 
interpretation  of  the  existing  National 
regulation.  The  two  types  of 
demonstrations  are  defined  under  the 
Antidegradation  Demonstration  heading 
in  the  proposed  Guidance  (section  III  of 
appendix  E  to  part  132).  and  the 
requirements  for  the  incorporation  of 
the  results  of  the  demonstrations  into 
water  quahty  decisions  are  found  under 
the  heading  Antidegradation  Decision 
(section  IV  of  appendix  E  to  part  132). 
The  Antidegradation  Demonstration 
section  of  the  proposed  Guidance 
identifies  two  broad  categories  that  will 
be  required  of  an  entity  to  make  the 
"necessary"  component  of  the 
demonstration:  infi»mation  to  show 
how  prudent  and  feasible  pollution 
prevention  alternatives  might  be 
implemented  to  eliminate  or  reduce  the 
extent  to  which  water  quahty  is 
significantly  lowered  (section  I1I.A  of 
appendix  E  to  part  132);  and 
information  to  show  what  alternative  or 
enhanced  treatment  exists  that  would 
eUminate  the  significant  lowering  of 
water  quality  and  what  it  costs  in 
comparison  to  the  cost  of  "nomial" 
pollution  control  (section  HIE  of 
appendix  E  to  part  132).  Each  of  these 
is  discussed  in  detail  bekrw. 

The  Antidegradation  Demonstration 
section  also  identifies  information  that 
will  be  required  of  an  entity  that  is 
seeking  to  significantly  lower  water 
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quality  in  order  to  show  that  the 
lowering  supports  "important  social  or 
economic  development"  (section  IILD  of 
appendix  E  of  the  proposed  Guidance). 
Five  broad  categories  of  social  or 
economic  developments,  which  are 
considered  important,  are  identified. 
This  demonstration,  too.  is  described  in 
detail  below  and  imder  a  separate 
subsequent  heading  in  this  preamble. 


2.  Hierarchy  of  Antidegradation 
Demonstrations 

A  hierarchy  is  established  for  the 
demonstrations  in  the  proposed 
Guidance  that  is  not  only  a  logical 
sequence  but  also  reflects  a  priwity  of 
EPA.  As  laid  out  in  the  proposed 
Guidance,  the  first  tier  in  the  hierarchy 
is  the  pollution  prevention  alternatives 
analysis:  successful  implementation  of 
such  alternatives  to  ehminate  the 
significant  lowering  of  water  quality 
relieves  the  entity  of  the  requirement  to 
supply  additional  information  regarding 
alternative  or  enhanced  treatment  and 
the  social  or  economic  development 
provided  by  the  action.  EPA  believes  it 
is  appropriate  to  require  that  an  entity 
provide  information  that  the  Director 
will  use  to  determine  if  the  lowering  of 
water  quality  is  necessary,  i.e..  cannot 
be  prevented  while  still  accommodating 
the  action,  before  it  is  required  to 
demonstrate  that  the  action  is  an 
important  social  or  economic 
development  or  is  critical  to  the  support 
of  such  development.  Furthermore.  EPA 
and  the  Great  Lakes  Steering  Committee 
place  a  very  high  priority  on  the 
application  of  pollution  prevention 
techniques  as  the  preferred  approach  to 
prevent  or  reduce  the  significant 
lowering  of  water  quality.  Consequently, 
the  first  demonstration  evaluates  the 
extent  to  which  prudent  and  feasible 
pollution  prevention  alternatives  reduce 
or  eliminate  the  significant  lowering  of 
water  quality  that  would  otherwise 
accompany  the  development.  In 
assessing  prudent  and  feasible 
alternatives.  EPA  believes  that  it  will  be 
appropriate  to  compare  the  unit  cost 
(dollars  per  toxic  pound  equivalent)  of 
removing  a  pollutant  or  type  of 
pollutant  using  the  pollution  prevention 
alternatives  under  consideration  with 
benchmark,  control  estimates.  As  a 
benchmark  for  such  a  comparison.  EPA 
is  considering  the  unit  cost  estimates 
($1.30  to  $10.40  per  toxic  pound 
equivalent)  developed  for  source 
categories  as  a  part  of  this  rulemaking 
or,  alternatively,  the  incremental  cost 
estimates  developed  as  a  part  of  EPA 's 
effluent  guidelines  for  source  categories 
($1  to  $500  per  toxic  pound  equivalent). 
The  details  of  this  demonstration  are 


discussed  under  section  F.3  of  this 
preamble. 

The  proposed  Guidance  directs  the 
regulatory  agency  to  require  the 
implementation  of  prudent  and  feasible 
pollution  prevention  alternatives  as  a 
precondition  to  the  lowering  of  water 
quality.  If  the  implementation  of  such 
alternatives  would  eliminate  the  need  to 
significantly  lower  water  quality,  no 
further  demonstrations  are  required,  the 
facility  may  proceed  (with  the  pollution 
prevention  measures  in  place),  and 
appropriate  control  requirements  are 
established  in  the  control  document  to 
ensure  that  water  quality  is  not 
significantly  lowered.  If  prudent  and 
feasible  pollution  prevention 
alternatives  do  not  eliminate  the 
lowering  of  water  quality,  but  do  reduce 
the  extent  to  which  the  %vater  quality  is 
significantly  lowered,  the  Director  will 
establish  conditions  in  the  control 
document  that,  at  a  mini.mum,  ensure 
that  water  quality  is  not  lowered  any 
more  than  it  would  be  if  the  prudent 
and  feasible  pollution  prevention 
alternatives  were  implemented,  and 
which  may  be  more  stringent  depending 
on  the  results  of  the  other  evaluations  in 
this  section. 

The  second  tier  in  the  hierarchy 
requires  the  evaluation  of  alternative  or 
enhanced  treatment  techniques  to 
determine  the  cost  to  the  entity  of 
providing  additional  or  different 
treatment  to  eliminate  the  significant 
lowering  of  water  quality.  Again.  EPA 
believes  it  is  appropriate  to  require  that 
an  entity  provide  information  for  the 
Director  to  use  to  determine  if  the 
lowering  of  water  Quality  is  necessary 
before  it  is  required  to  provide 
information  for  the  Director  to  use  to 
determine  if  the  action  is  an  important 
social  or  economic  development  or  is 
critical  to  the  support  of  such 
development.  This  tier  represents  a 
second  type  of  information  that  the 
Ehrector  may  use  to  determine  if  the 
significant  lowering  of  water  quality  is 
necessary.  This  evaluation  builds  on  the 
results  of  the  first:  if  prudent  and 
feasible  pollution  prevention 
alternatives  could  eliminate  a  portion  of 
the  significant  lowering  of  water  quality. 
I.e..  reduce  the  amount  by  which  the 
rate  of  mass  loading  of  a  pollutant  must 
be  increased  to  acconunodate  the  action, 
then  the  evaluation  of  alternative  or 
enhanced  treatment  techniques  should 
be  applied  to  the  remaining  increase  in 
loading.  (As  an  example,  if  a  proposed 
action  initially  would  have  required  an 
increase  in  the  rate  of  mass  loading  of 
a  pollutant  of  100  pounds  per  day,  and 
the  implementation  of  prudent  and 
feasible  pollution  prevention 
alternatives  drops  that  increase  to  50 


pounds  per  day.  then  the  evahiation  of 
alternative  or  enhanced  treatment 
should,  generally,  only  look  at  the  cost 
of  eliminating  the  remaining  50  pounds 
per  day.)  The  cost  (capital  and  operation 
and  maintenance)  of  the  alternative  or 
enhanced  treatment  is  compared  to  the 
comparable  cost  of  the  treatment 
required  to  meet  technology-  or  water 
quality-based  requirements  or 
requirements  based  on  other  State  or 
Federal  standards  and.  where  the  ratio 
Is  less  than  or  equal  to  1.1  to  one,  the 
lowering  of  water  quality  is  not 
considered  "necessary"  and  there  is  no 
need  to  consider  information  on  the 
social  or  economic  development  that  the 
proposed  significant  lowering  of  water 
quality  would  have  supported.  Instead, 
as  the  Antidegradation  Decision 
provision  of  section  IV.A.2  of  appendix 
E  to  part  132  requires,  the  significant 
lowering  of  water  quality  is  not  allowed, 
and  either  the  permitted  discharge 
levels  remain  unchanged  or  the 
appropriate  control  requirements  are 
established  in  the  control  document  to 
ensure  that  water  quality  is  not 
significantly  lowered.  As  an  alternative, 
EPA  is  requesting  comments  on  a  cost 
effectiveness  approach  using  a 
comparison  of  the  control  costs  (per 
toxic  pound  equivalent)  of  the  enhanced 
treatment  with  baseline  control  costs 
(per  toxic  pound  equivalent).  When 
control  costs  for  the  enhanced  treatment 
are  no  greater  than  the  baseline  costs, 
facihties  would  be  expected  to  adopt  the 
enhanced  treatment  techniques.  The 
details  of  the  second  demcmstration  are 
discussed  in  section  F.4  of  this 
preamble. 

There  may  be  occasions  when  it  is 
more  cost  effective  to  simply  provide 
ahemative  or  enhanced  treatment  to 
ehminate  the  significant  lowering  of 
water  quality,  rather  than  to  couple  such 
treatment  with  pollution  prevention 
techniques,  and  a  discharger  may 
propose  that  treatment  alone  be  used  to 
eliminate  the  significant  lowering  of 
water  quality.  In  reaching  such  a 
decision,  EPA  anticipates  that  the 
discharger  would  have  evaluated  the 
benefits  of  the  available  pollution 
prevention  alternative,  such  as  the 
reduction  in  cross-media  pollutant 
transfers  and  any  associated  regulation 
under  other  environmental  statutes. 
This  proposed  Guidance  provides  the 
flexibility  for  the  Director  to 
accommodate  those  situations,  with  the 
objective  of  finding  the  most 
appropriate  means  of  eliminating  the 
significant  lowering  of  water  quahty, 
where  possible.  EPA,  however,  believes 
that  in  the  majority  of  situations,  the 
prudent  and  feasible  pollution 
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prevention  alternatives  will 
complement  the  alternative  or  enhanced 
treatment  techniques,  and  that  the  most 
effective  mechanism  to  prevent  the 
significant  lowering  of  water  quahty 
will  be  a  combination  of  the  two. 

The  third  tier  of  the  hierarchy  is  the 
demonstration  that  the  significant 
lowering  of  water  quality  is  critical  to 
important  social  and  economic 
development.  To  have  reached  this 
point  in  the  process,  the  Director  would 
have  been  given  information  on  the 
ability  of  the  entity  to  prevent  the 
significant  lowering  of  water  quaUty  and 
that  information  would  have  shown  that 
the  significant  lowering  of  water  quality 
could  not  be  prevented  by  the 
application  of  prudent  and  feasible 
pollution  prevention  alternatives  in 
combination  with  alternative  or 
enhanced  treatment  that  is  available 
within  a  defined  cost  range.  The 
proposed  Guidance  requires  the  entity 
to  demonstrate  how  a  decision  not  to 
allow  the  significant  lowering  of  water 
quality,  i.e.,  disapproval  of  the  proposed 
significant  lowering  of  water  quality, 
will  prevent  important  social  or 
economic  development  in  the  area  in 
which  the  waters  are  located.  The 
proposed  Guidance  lays  out  five  broad 
areas  of  social  or  economic 
development,  which  would  be 
considered  "important".  These  are 
disciissed  in  detail  in  section  F.5  of  this 
preamble.  If  the  significant  lowering  of 
water  quality  is  critical  to  a 
development  in  any  one  of  these  areas, 
the  Director  may  tentatively  approve  it, 
subject  to  pubbc  comment  and 
intergovernmental  coordination. 

3.  Identification  of  Prudent  and  Feasible 
Pollution  Prevention  Alternatives  To 
Prevent  or  Reduce  the  Significant 
Lowering  of  Water  Quality 

The  pollution  prevention  alternatives 
analysis  section  of  the  proposed 
Guidance,  section  III.A  of  appendix  E  to 
part  132,  identifies  five  categories  of 
alternatives  that  must  be  evaluated  by 
an  entity  seeking  to  significantly  lower 
water  quaUty.  They  are  as  follows: 

a.  Substitution  ofBCCs  withNon- 
bioaccumulative  and/or  Non-toxic 
Substances.  The  primary  objective  of 
this  evaluation  is  to  deternvine  if  the 
source  of  a  BCC,  which  would  otherwise 
be  causing  or  contributing  to  a 
significant  lowering  of  water  quaUty, 
can  be  eUminated  in  favor  of  a  less 
environmentally  problematic  substance, 
for  example  a  substance  that  is  not  a 
BCC: 

b.  Application  of  Water  Conservation 
Methods.  This  evaluation  considers 
whether  the  introduction  of  water 
conservation  methods  by  a  discharger  is 


feasible  and,  if  so,  whether  their 
implementation  would  prevent  or 
reduce  the  significant  lowering  of  water 
quality; 

c.  Waste  Source  Reductions  Within 
Process  Streams.  Certain  production 
processes  may  have  the  potential  to  be 
"fine-tuned",  but  have  not  been  because 
of  a  lack  of  any  compelling  reason  to 
attempt  to  do  so  in  the  past.  This 
evaluation  would  look  at  the  potential 
for  such  fine  tuning  to  reUeve  the  need 
to  significantly  lower  water  quahty; 

d.  Recycle/neuse  of  Waste 
Byproducts,  Either  Liquid,  Solid,  or 
Gaseous.  Internal  recycling/reuse  of 
waste  streams  is  a  common  practice  in 
many  industrial  and  manufacturing 
processes  to  hold  down  energy,  raw 
materials,  and  waste  disposal  costs.  This 
evaluation  would  consider  whether 
additional  or  new  recycling/reuse 
operations  are  available  that  would 
reUeve  the  need  to  significantly  lower 
water  quality;  and 

e.  Manufacturing  Process  Operational 
Changes.  This  evaluation  would 
consider  the  alternatives  to  a  particular 
industrial  or  manufacturing  process  that 
are  available  to  the  entity  that  seeks  to 
significantly  lower  water  quality.  For 
many  operations,  a  variety  of  processes 
exist  to  reach  the  same  end  product,  or 
one  that  is  within  set  tolerance  limits. 
The  specific  operation  should  be 
evaluated  and  any  available,  acceptable 
alternatives  that  would  relieve  the 
significant  lowering  of  water  quality 
identified. 

The  categories  of  pollution  prevention 
information  identified  in  the  proposed 
Guidance  are  intended  to  be  interpreted 
broadly  so  as  to  provide  for 
consideration  of  a  wide  range  of 
possible  alternatives.  Furthermore,  it 
may  well  be  appropriate  for  the  Director 
to  consider  a  combination  of 
alternatives  from  several  categories 
operating  in  conjunction.  The  categories 
provide  a  guideline  on  the  minimum 
coverage  of  a  pollution  prevention 
evaluation  for  entities  that  seek 
authorization  to  significantly  lower 
water  quality.  In  addition,  nothing  in 
this  demonstration  requirement  bars  the 
Director  from  requesting  pollution 
prevention  alternatives  information  as 
the  Director  might  deem  necessary  to 
evaluate  the  request  to  significantly 
lower  water  quahty.  The  authorities  to 
request  the  pollution  prevention 
information  outHned  in  the  proposed 
Guidance,  and  any  additional 
information  the  Director  deems 
necessary  to  make  the  evaluation,  derive 
from  the  same  statutory  provisions  as 
other  information  requests  under  the 
NPDES  and  nonpoint  source  programs. 
An  entity  that  is  pursuing  authorization 


to  significantly  lower  water  quaUty 
should  consult  with  the  appropriate 
regulatory  authority  to  determine  the 
specific  alternatives  that  it  will  be 
expected  to  evaluate. 

The  following  provides  brief 
examples  of  alternatives  that  would  be 
appropriate  for  consideration  in  the 
context  of,  first,  an  industrial  point 
source  and,  second,  a  municipality, 
using  the  category  "substitution  of  BCCs 
with  non-bioaccumulative  and/or  non- 
toxic substances".  Depending  on  the 
context.  BCCs  may  be  used  as,  or 
present  in,  raw  materials  in  production 
processes,  in  consumer  products,  and  in 
a  variety  of  other  ways. 

The  scope  of  alternatives  evaluated 
will  vary  according  to  the  source.  For 
example,  a  coal  fired  power  plant 
seeking  to  increase  its  generating 
capacity  might  be  faced  with  the 
prospect  of  a  larger  coal  pile  and  an 
increased  amount  of  mercury 
contaminated  runoff.  The  alternatives 
that  should  be  evaluated  in  such  a 
situation,  to  reduce  the  loading  of 
mercury  from  coal  pile  runoff,  would 
include  use  of  an  alternative  supply  of 
coal  containing  less  mercury  as  a  trace 
contaminant.  The  substitution  of  a 
"cleaner"  coal  supply  would  have  the 
added  benefit  of  reducing  air  emissions 
of  mercury,  which  would  also  help  to 
maintain  and  protect  water  quality.  The 
information  provided  by  the  power 
plant  would  include  the  effectiveness  of 
the  alternative  source  with  regard  to 
reduction  in  the  rate  of  mass  loading  of 
mercury,  differential  (greater  or  lesser) 
cost  associated  with  the  new  coal 
source,  impediments  to  using  the 
alternate  coal  or  its  source  (supplier), 
and  other  environmental  effects 
(positive  or  negative),  as  the  Director 
deems  necessary  to  determine  if  the 
alternative  is  prudent  and  feasible. 

As  another  example,  a  mimicipality, 
which  has  a  mercury  mass  loading  limit 
in  its  NPDES  permit,  that  is  considering 
expansion  of  the  sewer  service  area,  and 
requests  a  corresponding  increase  in  the 
wastewater  flow  and  mass  loading 
limitations,  would  have  a  number  of 
potential  alternatives  to  Umit  the  soiu'ce 
of  mercury  discharges  to  its  sewers.  A 
ban  on  the  introduction  of  mercury  into 
the  sewer  system,  coupled  writh  a  strong 
public  education  program  emphasizing 
the  problems  with,  for  example,  broken 
mercury  thermometers,  the  contents  of 
which  are  flushed  down  the  toilet,  or 
mercury-containing  exterior  latex  paint 
cleanup  in  the  kitchen  sink,  might  be  a 
particularly  viable  alternative.  The 
municipaUty  should  also  consider  the 
effectiveness  of  working  back  to  its 
industrial  users  to  identify  and 
eliminate  mercury  sources  using  its 
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sewer  use  ordinance  and  inspections  to 
ensure  compliance.  The  same  type  of 
information  as  was  discussed  in  the 
power  plant  example  above  would  be 
provided  to  assist  the  Director  in 
determining  if  such  alternatives  are 
prudent  and  feasible. 

The  proposed  Guidance  does  not 
specify  criteria  to  be  used  by  the 
Director  to  determine  what  is  "prudent 
and  feasible."  The  decision  that  an 
alternative  or  combination  of 
alternatives  is  prudent  and  feasible  is 
the  decision  of  the  Director,  and  not  the 
entity  that  is  seeking  to  significantly 
lower  water  quality.  States  and  Tribes 
are  encouraged  to  develop  their  own 
guidelines  to  follow  when  evaluating 
pollution  prevention  alternatives 
identified  by  the  entity  to  select  those 
that  are  prudent  and  feasible.  EPA 
believes  that  in  making  this 
detennination  it  will  be  appropriate  to 
compare  the  control  costs  implicit  to  the 
pollution  prevention  alternative  with 
benchmark  control  costs.  EPA  requests 
comments  on  the  merits  of  this 
approach  and  suggested  alternatives  that 
might  be  used  to  inform  this  decision. 

Concerns  were  expressed  during 
deliberations  on  the  proposed  Guidance 
that  the  determination  of  what 
constitutes  prudent  and  feasible 
pollution  prevention  alternatives  could 
involve  multiple  iterations  of 
demonstrations  by  the  regulated  entity. 
In  particular,  there  was  a  concern  that 
the  proposed  Guidance  does  not  itself 
specify  the  information  needs  for  a 
satisfactory  demonstration  nor  does  it 
require  that  the  needs  be  articulated 
definitively  by  the  regulatory  agency  at 
the  outset.  Furthermore,  the  proposed 
Guidance  does  not  place  constraints  on 
the  regulatory  agency's  ability  to  require 
multiple  demonstraticms  by  an  entity 
until  it  provides  information  that  the 
Director  considers  satisfactory.  EPA 
acknowledges  that  the  language  in  the 
proposed  Guidance  does  not  provide 
specific  guidance  on  how  the  Director 
makes  a  determination  of  what  is 
prudent  and  feasible.  EPA  reouests 
comment  on  the  need  for  establishing 
more  specific  criteria  for  this 
determination. 

EPA  expects  that  in  implementing  the 
prudent  and  feasible  criterion  the 
regulatory  agency  and  that  the 
regulatory  agency  will  not  abuse  the 
criterion  to  simply  delay  projects 
through  multiple  iterations  of 
information  requests.  As  discussed 
above,  EPA  anticipates  that-the  States 
will  develop  guidance  to  assist  in  this 
case-by-case  dedsion-making. 
Nonetheless,  EPA  recognizes  that  there 
may  be  instances  in  which  the 
regulatory  agency  requires  additional 


information,  beyond  that  anticipated  in 
an  initial  request,  to  make  a  decision  on 
prudent  and  feasible  pollution 
prevention  techniques.  While  the 
regulatory  agency  should  seek  to 
develop  guidance  to  hmit  such 
instances,  it  should  not  be  compelled  to 
make  decisions  on  an  inadequate 
demonstration. 

EPA  specifically  requests  comment  on 
the  use  of  "prudent  and  feasible"  as  the 
criterion  upon  which  pollution 
prevention  alternatives  are  evaluated 
and  chosen  by  the  Director.  EPA  is 
interested  in  whether  the  proposed 
Guidance  provides  the  correct  level  of 
detail  to  assist  in  this  decision,  and  if 
not,  what  additional  detail  commenters 
feel  should  be  incorporated.  While  the 
proposed  Guidance  does  not  explicitly 
require  cost/benefit  or  cost  effectiveness 
analyses,  in  determining  what  is 
prudent  and  feasible  EPA  believes  that 
the  Director  will  likely  weigh  the  cost  of 
the  pollution  prevention  measures 
against  the  benefits  with  regard  to  the 
reductions  in  pollutant  loading.  EPA 
requests  comment  about  whether  a 
formal  cost/benefit  analysis  or  a  cost 
effectiveness  analysis  with  defined 
decision  criteria  should  be  part  of  the 
prudent  and  feasible  decision.  As 
regards  decision  criteria  for  a  cost 
effectiveness  analysis.  EPA  believes  that 
it  may  be  appropriate  to  compare  the 
unit  cost  (dollars  per  pound  equivalent) 
of  removing  a  pollutant  or  type  of 
pollutant  using  the  pollution  prevention 
alternative  imder  consideration  with 
unit  cost  estimates  developed  for  this 
rulemaking  ($1.30  to  $10.40  per  toxic 
pound  equivalent)  to  reach  a  decision. 
Alternatively,  the  incremental  unit  costs 
associated  with  implementation  of  a 
particular  pollution  prevention 
alternative  could  be  compared  to  the 
incremental  costs  used  in  EPA's  effluent 
guidelines  for  a  comparable  industrial 
category  ($1  to  $500  per  toxic  pound 
equivalent  for  a  waste  stream).  In  either 
case,  where  such  a  comparison  showed 
that  a  pollution  prevention  alternative 
could  remove  an  equivalent  amount  of 
a  pollutant  or  pollutants  at  no  greater 
cost,  that  alternative  could  be 
considered  feasible.  EPA  requests 
comment  on  these  possible  approaches 
to  assessing  cost  effectiveness.  EPA 
would  also  welcome  examples  of 
alternative  criteria  that  have  been 
effectively  employed  by  commenters  in 
similar  decision-making  situations. 

4.  Alternative  or  Enhanced  Treatment 
Alternatives  That  Eliminate  the 
Significant  Lowering  of  Water  Quality 

Section  m.B  of  appendix  E  of  the 
proposed  Guidance  requires  that  an 
entity  seeking  to  significantly  lower 


water  quality  (and  not  able  to  identify 
prudent  and  faasible  pollution 
prevention  alternatives  that  eliminate 
the  need  to  significantly  lower  water 
quality)  provide  information  on  the 
alternative  or  enhanced  L-eatment 
techniques  that  could  be  utilized  to  treat 
its  waste  stream  and  that  eliminate  the 
need  to  significantly  lower  water 
quality.  Put  another  way,  the  entity  has 
to  tell  the  Director  what  it  would  cost 
for  treatment  to  maintain  the  status  quo 
in  terms  of  effluent  quality  for  BCCs  and 
effluent  limits  for  other  pollutants,  and 
what  that  treatment  would  entail.  In 
addition  to  the  information  on 
alternative  or  enhanced  treatment,  the 
entity  must  provide  comparable 
information  on  the  treatment  that  would 
be  required  to  comply  with  the  revised 
effluent  limits  that  it  is  seeking.  TTiese 
revised  limits  would  be  defined  by  the 
applicable  Federal  effluent  guidelines. 
State  water  quality  standards  (other  than 
antidegradation).  and  other  applicable 
State  or  Federal  standards. 

The  cost  information  provided  for  this 
demonstration  will  include  both  total 
capital  costs  of  treatment  facilities  and 
the  operation  and  maintenance  costs 
associated  with  running  them.  Cost 
information  must  be  provided  for  the 
least  costly  alternative  that  eliminates 
the  significant  lowering  of  water  quality. 
Cost  information  must  also  be  provided 
for  the  treatment  system  that  would  be 
required  to  meet  the  revised  (increased) 
limits.  The  costs  information  developed 
for  the  two  scenarios  must  be 
comparable.  That  is,  the  assumptions 
used  in  one  scenario  (e.g.,  depredation 
factor,  useful  life,  constant  dollars)  must 
be  consistent  with  those  used  in  the 
other.  Furthermore,  the  capital  cost 
information  should  incorporate  the 
capital  cost  of  the  existing  treatment 
fadlity  if  it  will  be  utihzed  in  tha 
treatment  train  to  meet  the  revised 
limits  or  to  eliminate  the  need  to 
significantly  lower  water  quality,  rather 
than  only  the  incremental  costs  of 
additional  treatment,  or  alternative  or 
enhanced  treatment.  In  addition,  the 
costs  of  the  prudent  and  feasible 
pollution  prevention  techniques  are  not 
included  in  the  costs  of  alternative  or 
enhanced  treatment,  but  rather  factor 
into  the  base  costs  against  which  the 
cost  of  alternative  or  enhanced 
treatment  is  compared. 

EPA  requests  comment  on  the 
benchmark  costs  used  in  the  proposed 
analysis.  In  the  approach  described 
above,  the  entire  capital  expenditures 
over  the  life  of  a  fadlity  would  be  used. 
This  could  be  argued  to  have  the  effect 
of  "punishing"  an  entity  thai  had  spent 
large  amounts  on  a  treatment  system  in 
the  past.  EPA  is  particularly  interested 
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in  whether  commenters  believe  that  it  is 
more  appropriate  to  use  only  a  portion 
of  the  total  capital  costs  of  a  treatment 
system  (e.g.,  the  capital  expenditures 
during  the  last  permit  term,  or  the 
capital  expenditures  that  will  be 
necessary  to  comply  with  any  new 
limits  that  will  derive  from  other  parts 
of  the  proposed  Guidance)  in  such  an 
analysis. 

The  proposed  Guidance  requires  that 
the  total  costs  to  eliminate  the 
significant  lowering  of  water  quality  be 
compared  to  the  total  costs  to  comply 
with  the  requested  revised  permit 
limits.  If  the  ratio  of  the  costs  is  less 
than  or  equal  to  1.1  to  one,  i.e.,  if  up  to 
a  10  percent  increase  in  the  cost  of 
treatment  over  what  will  otherwise  be 
required  will  eliminate  the  significant 
lowering  of  water  quality,  then  the 
entity  will  be  expected  to  utilize  the 
additional  treatment  to  prevent  the 
significant  lowering  of  water  quality. 
The  coiltrol  document  issued  to  the 
entity  will  not  allow  an  increase  of  mass 
loading  hmits,  or  in  the  rate  of  mass 
loading  of  a  BCC.  In  such  cases,  since 
the  action  no  longer  necessitates  the 
significant  lowering  of  water  quality,  the 
entity  no  longer  needs  to  provide 
information  to  show  that  important 
social  or  economic  development  is 
supported.  If,  however,  the  additional 
10  percent  expenditure  for  alternative  or 
enhanced  treatment  will  not  eliminate 
the  significant  lowering  of  water  quality, 
the  entity  must  provide  social  or 
economic  development  information  to 
support  the  continuing  request  to 
significantly  lower  water  quality. 

EPA  emphasizes  that  the  Alternative 
or  Enhanced  Treatment  test  establishes 
a  mandatory  expenditure  provision 
which  identifies  the  minimum  that  will 
be  expected  of  an  entity  seeking  to 
significantly  lower  water  quality  and  the 
condition  under  which  it  is  effective. 
This  proposed  Guidance  reflects  the 
priority  of  EPA  and  the  Steering 
Committee  to  protect  and  maintain  the 
quality  of  the  water  in  the  Great  Lakes 
System.  It  establishes  a  minimum  level 
of  expenditures  that  must  be  made  on 
treatment  if  it  prevents  the  significant 
lowering  of  water  quality.  It  does  not 
mean  that  the  significant  lowering  of 
water  quality  will  automatically  b« 
approved  if  that  minimum  level  of 
expenr'-ture  does  not  prevent  the 
significant  lowering  of  water  quality. 

The  mandatory  minimum  expenoiture 
established  by  this  provision  reflects  a 
poUcy  position  of  EPA  and  the  GLWQI 
Steering  Committee  regarding  the  value 
of  maintaining  and  protecting  water 
quality  in  the  Great  Lakes  System. 
While  it  reflects  the  value  attached  to 
the  Great  Lakes,  it  does  not  represent  a 


formal  cost/benefit  analysis  by  EPA  or 
the  GLWQI  Steering  Committee.  The 
GLWQI  Steering  Committee  was 
particularly  concerned  that  a  numeric 
minimum  guideline  be  established  for 
this  test  to  promote  consistent  decision 
making  among  the  Great  Lakes  States 
and  Tribes.  EPA  requests  comment  on 
the  ratio  that  is  proposed  to  establish 
this  minimum  cost  requirement, 
whether  it  is  set  at  the  appropriate  level, 
and  whether  a  single  ratio  should  be 
identified  or  various  ratios  depending 
on  the  entity  (public  or  private). 
Commenters  are  encouraged  to  provide 
specific  examples  of  alternative 
provisions  that  EPA  might  consider  and 
are  referred  to  another  set  of  tests 
described  later  in  this  preamble  as  a 
possible  alternative  for  which  EPA  is 
also  requesting  comment.  EPA  also 
solicits  comment  on  whether  the 
proposed  Guidance  should  rely  on  a 
cost/benefit  analysis  to  establish  the 
appropriate  ratio,  or  whether  the 
proposed  Guidance  should  propose  the 
use  of  cost/benefit  analyses  on  a  case- 
by-case  basis  to  determine  mandatory 
expenditures  on  alternative  or  enhanced 
treatment  to  prevent  the  significant 
lowering  of  water  quality. 

Finally,  EPA  requests  comment  on  an 
alternative  that  would  compare  the 
control  costs  (per  pound  of  toxic 
equivalents)  of  alternative  or  enhanced 
treatment  techniques  with  a  benchmark 
estimate  of  control  costs — that  is, 
evaluate  the  cost  effectiveness  of  these 
enhanced  treatment  alternatives.  EPA 
might  use  as  a  benchmark  the  control 
cost  estimates  for  comparable  source 
categories  developed  under  the  effluent 
guidelines  program  or  the  control  cost 
estimates  EPA  is  developing  as  a  part  of 
this  rulemaking.  Thus,  if  the  cost  of 
control  (per  pound  of  toxic  equivalent) 
for  an  identified  enhanced  treatment 
technique  were  no  more  than  the 
benchmark  control  cost  (per  pound  of 
toxic  equivalent),  this  treatment 
technique  would  be  considered  to  be 
available  and  this  treatment  level  would 
be  expected  to  be  adopted  as  a  part  of 
the  antidegradation  demonstration. 
Otherwise  the  enhanced  treatment 
would  be  considered  imavailable. 

EPA  considered  the  following  text  for 
inclusion  in  the  rule  in  place  of  that 
currently  found  in  the  last  two 
sentences  of  proposed  section  III.B  of 
appendix  E  to  part  132: 

The  evaluation  shall  compare  the  control 
costs  (per  pound  of  toxic  equivalent)  of  such 
alternative  or  enhanced  treatment  with  the 
benchmark  control  cost  estimates  for  source 
categories.  (See  control  cost  estimates  set  out 
in  Table  X  (table  would  be  developed  for 
inclusion  in  rule].)  If  the  control  cost  (per 
pound  of  toxic  equivalent)  is  no  greater  than 


the  benchmark  control  cost,  the  entity  shall 
not  be  required  to  provide  the  information 
specitied  in  section  III.D. 

A  similar  conforming  change  would  also 
be  made  to  section  rV.A.2  of  appendix 
E  of  the  proposed  rule. 

An  important  advantage  of  this 
approach  would  be  that  it  combines  the 
cost  of  the  enhanced  treatment 
techniques  with  a  measure  of  its 
effectiveness.  EPA  believes  that,  in 
considering  effectiveness  as  well  as  cost, 
this  may  represent  an  improvement  over 
the  proposed  approach.  The  proposed 
approach  establishes  an  arbitrary 
requirement  that  future  costs  of  an 
enhanced  treatment  technique  should 
not  exceed  1.1  times  the  past  sunk  cost 
of  existing  treatment  controls,  and 
requires  the  enhanced  treatment  only  if 
it  is  completely  effective  at  eliminating 
the  increased  loading  of  pollutants  (i.e., 
100  percent  effective).  The  1.1  to  one 
ratio  may  be  too  low  for  very  large 
reductions  in  loadings  and  too  high  for 
very  small  reductions  in  loadings. 

EPA  requests  comments  on  the 
alternative  cost-effectiveness  approach. 
In  particular,  EPA  is  interested  in 
comments  on  the  use  of  a  benchmark 
control  cost  based  on  unit  cost  estimates 
developed  for  source  categories  as  a  part 
of  this  rulemaking  ($1.30  to  $10.40  per 
toxic  poimd  equivalent).  Alternatively, 
the  benchmark  could  be  based  on  the 
incremental  cost  estimates  developed  as 
a  part  of  EPA's  effluent  guidehnes  for 
individual  source  categories  ($1  to  $500 
per  toxic  pound  equivalent  for  a 
wastestream).  EPA  also  requests 
comments  on  the  appropriate  ratio  to 
use  in  comparing  the  costs  of  an 
enhanced  treatment  technique  with 
baseline  control  costs.  The  above 
discussion  assumes  a  ratio  of  one-to-one 
(i.e.,  the  enhanced  treatment  cost  is  no 
more  than  the  baseline  cost,  per  toxic 
pound  equivalent),  but  EPA  is  interested 
in  whether  commenters  feel  the  ratio 
should  be  greater,  for  example  1.3  to 
one,  which  would  result  in  enhanced 
treatment  being  required  if  it  costs  no 
more  than  1.3  times  the  baseline  cost  of 
control  (per  pound  of  toxic  equivalent). 

This  provision  does  not  constrain  the 
Director  from  requiring  more  costly 
treatment  to  eliminate  the  significant 
lowering  of  water  quality,  nor  does  it 
prevent  the  Director  from  requiring  that 
the  alternative  or  enhanced  treatment  be 
implemented  in  cases  where  it  does  not 
fully  eliminate  the  need  to  significantly 
lower  water  quality.  However,  such 
decisions  are  the  best  professional 
judgment  of  the  Director,  and  are  not 
dictated  by  this  proposed  Guidance. 

Furthermore,  this  provision  must  not 
be  construed  to  have  any  bearing  on  the 
ability  of  EPA  or  the  States  or  Tribes  to 
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seek  appropriate  relief  for  the  violation 
of  NPDES  permit  limitations  or  other 
enforceable  requirements,  up  to  and 
including  the  maximum  amoimts 
available  under  the  applicable  statute. 
This  provision  is  relevant  only  in  the 
permitting  process  for  the  purposes  of 
antidegradation  decisions.  It  does  not 
apply  in  the  compliance  context.  The 
cost  of  complying  with  the  terms  and 
conditions  of  a  permit  does  not  excuse 
non-compliance.  The  lowering  of  water 
quality  is  never  allowed  when  it  would 
cause  water  quality  standards  to  be 
exceeded.  In  the  enforcement  context, 
EPA  conducts  an  "ability  to  pay" 
analysis  which  is  a  complex  calculation 
of  the  economic  impact  of  compliance 
and  payment  of  civil  penalties  on  the 
members  of  the  regulated  community. 
"Affordability",  as  it  might  be 
considered  in  the  context  of  an 
antidegradation  decision,  is  not 
considered  in  either  a  penalty  analysis 
or  an  ability  to  pay  calculation.  In  the 
penalty  context,  an  abihty  to  pay 
calculation  is  not  a  determination  of 
affordability;  penalties  are  a  deterrent 
and  are  not  designed  to  be  affordable  as 
a  cost  of  doing  business.  Rather,  in 
considering  ability  to  pay.  EPA 
considers  a  violator's  inabihty  to 
continue  in  business  after  achieving 
compliance  and  paying  a  civil  penalty. 
Compliance  with  the  law  is  the 
minimum  requirement  in  the 
enforcement  context.  EPA  requests 
comment  on  whether  the  proposed 
Guidance  is  sufficiently  clear  on  these 
points  or  if  additional  detail  is 
warranted. 

EPA  also  solicits  comments  on 
whether  the  alternative  or  enhanced 
treatment  analysis  should  include,  in 
addition  to  such  cost  considerations, 
consideration  of  relative  energy 
consumption,  air  emissions,  and  other 
non-water  quality  impacts. 

5  Social  or  Economic  Development 
Demonstration 

Section  III.D  of  appendix  E  of  the 
proposed  Guidance  defines  the 
requirements  for  a  demonstration  thai 
the  necessary  significant  lowering  of 
water  quality  supports  important  social 
or  economic  development  in  the  area  in 
which  the  waters  are  located.  To  have 
reached  this  point  in  the  process  the 
Director  would  have  been  given 
information  on  the  ability  of  the  entity 
to  prevent  the  significant  lowering  of 
water  quality  and  would  have 
determined  that  information  showed 
that  the  significant  lowering  of  water 
quality  could  not  be  prbv«iiidd  by  thi- 
apf 'ication  of  prudent  and  feasiOit. 
pollution  prev.-ntion  alternatives  m 
combination  wi:b  altemauve  or 


enhanced  treatment  that  is  available 
within  a  defined  cost  range.  Then,  the 
social  or  economic  development 
demonstration  is  conducted  to  show 
how  the  development  is  important  to 
the  community  in  the  area  in  which  the 
waters  are  located  in  terms  of 
employment,  finandal,  or  social 
services  contributions. 

Defining  the  area  in  which  the  waters 
are  located  is  a  case-by-case 
determination  by  the  Director  that  may 
consider  the  pollutants  involved  in 
addition  to  the  location  of  the  discharge. 
The  benefits  of  a  development,  which 
would  cause  it  to  be  considered 
important  in  an  antidegradation 
decision,  should  be  those  realized 
within  the  area  in  which  the  waters  are 
located,  as  opposed  to  outside  of  the 
area  in  which  the  waters  are  located. 
EPA  requests  comments  on  how  broadly 
the  area  in  which  the  waters  are  located 
should  be  defined.  For  example,  should 
the  area  be  limited  to  the  close 
proximity  of  a  discharge,  the  entire 
Great  Lakes  System,  or  some 
intermediate,  and  should  the  decision 
depend  on  the  type  of  pollutant 
involved? 

The  analyses  used  by  the  regulatory 
agency  under  this  provision  measure  the 
amount  of  social  and  economic  gain,  or 
loss  prevented,  in  the  area  in  which 
water  quality  is  proposed  to  be 
significantly  lowered  and  assess  the 
environmental  effects  due  to  the  action 
proposed.  Information  on  the  following 
areas  of  social  or  economic  development 
resulting  from  the  action  that  results  in 
the  significant  lowering  of  water  quality 
are  to  be  provided  by  the  entity 
proposing  the  action:  increase  in 
number  of  jobs;  increase  in  personal 
income  and/or  wages;  reduction  in 
lioemployment  rate  or  social  service 
expenses;  increase  in  tax  revenues;  and 
provision  of  necessary  social  services. 
Each  of  these  should  be  examined  in 
lernis  of  both  the  absolute  size  and  the 
reldtive  size  of  the  change. 

In  evaluating  the  changes  in  any  of 
these  five  types  of  factors,  as  well  as  the 
environmental  effects,  logically  three 
references  should  be  established:  the 
bas.iline  situation,  the  net  impact,  and 
other  possible  developments. 

a  Baseline  Situation.  Once  the  area 
has  been  defined,  its  baseline  condition 
should  be  evaluated  in  terms  of  its 
unemployment  rates,  percentage  of  the 
population  living  on  incomes  below  the 
poverty  line,  percent  of  population  that 
are  elderly,  and  average  household 
income  compared  to  state  or  national 
averages  and  any  other  information 
retiuestwl  by  the  Director  Additional 
)obs  and/oi  lax  "-evenues  are  particularly 


important  to  economically-depressed 
areas. 

b.  Net  Positive  Impact.  The  net  impact 
IS  relevant  in  measuring  the  importance 
of  the  development.  It  is  determined  by 
correcting  the  amount  of  benefits  to 
account  for  any  adverse  impacts  that 
result  from  the  development,  such  as 
the  loss  of  tourism  income  if  the 
lowering  of  water  quality  reduces  the 
recreational  opportunities,  or  the 
increase  in  operating  costs  of  other 
facilities  that  use  the  water  and  any 
other  information  requested  by  the 
Director. 

c.  Other  Developments.  In 
determining  if  a  particular  development 
is  important,  the  Director  should 
consider  whether  other  developments  of 
comparable  contribution  will  occur  in 
place  of  this  particular  one. 

The  proposed  Guidance  provides  no 
numeric  benchmarks  against  which 
social  and  economic  developments  are 
measured  to  determine  if  they  are 
important.  Rather,  provided  that  the 
developments  fall  into  one  of  the  above 
categories,  which  EPA  and  the  Steering 
Committee  agree  are  inherent 
benchmarks  of  importance,  the  final 
decision  on  whether  they  justify  the 
significant  lowering  of  water  quality  is 
left  to  the  discretion  of  the  Director, 
taking  into  account  the  specific 
characteristics  of  the  pollutants 
involved,  the  affected  commimity,  and 
the  comments  of  the  public.  It  is  in  the 
context  of  making  this  decision  that  the 
Director  may  require  additional  controls 
beyond  those  mandated  by  the  pollution 
prevention  alternatives  and  alternative 
or  enhanced  treatment  analyses,  to 
restrict  or  prevent  the  lowering  of  water 
quality. 

EPA  encourages  comment  on  this 
element  of  the  proposed  Guidance,  and, 
in  particular,  on  whether  it  provides 
sufficient  detail  to  assist  the  Great  Lakes 
States  and  Tribes  in  making  consistent 
decisions. 

6.  Special  Remedial  Action  Provision 

Section  in.E  of  appendix  E  of  the 
proposed  Guidance  provides  a  special 
antidegradation  provision  for  remedial 
actions  that  are  not  otherwise  exempted 
from  the  definition  of  significant 
lowering  of  water  quality.  Remedial 
actions  subject  to  this  provision  would 
include  those  implemented  pursuant  to 
State  or  Federal  authorities,  such  as  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  or  CERCLA.  with  the 
purpose  of  cleaning  up  environmental 
contamination.  Such  actions  do  not  lend 
themselves  to  the  evaluations  discussed 
above,  involving  alternative  or 
enhanced  treatment  or  social  or 
economic  development.  Accordingly, 
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EPA  believes  fiat  an  alternative  test 
should  be  used  to  establish  that  a 
significant  lowering  of  water  quality  is 
necessary  to  acccanmodate  important 
social  or  economic  development.  Such 
an  alternative  is  established  by  this 
provision. 

Under  section  III.E  of  appendix  E  of 
the  proposed  Guidance,  entities 
proposing  remedial  actions  submit 
information  to  the  Director  that 
demonstrates  that  the  action  utilizes  the 
most  cost  effective  pollution  prevention 
and  treatment  techniques  available,  and 
minimizes  the  necessary  lowering  of 
water  quality,  in  lieu  of  the  information 
required  by  sections  III.B  thrcuglj  D  of 
appendix  E  of  the  Antiaegradation 
Demonstration  portion  of  the  proposed 
Guidance  (covering  alternative  or 
enhanced  Li-eatment  analysis,  Lake 
Superior  special  provision  for 
Outstanding  International  Resource 
Waters,  and  important  social  or 
economic  development  demonstration). 
The  decision  on  what  constitutes  the 
most  cost  effective  polluUon  prevention 
and  treatment  techniques  available  and 
whether  the  lowering  of  water  quality  is 
minimized  through  the  implementation 
of  such  taciiniques  is  left  for  the 
Director  to  make  on  a  case-by-case  basis 
using  best  professional  judgement. 

EPA  believes  that  such  remedial 
actions  may  be  generally  considered  to 
be  in  the  public  interest,  because  they 
are  implemented  to  protect  public 
health  and  welfare  and  the 
environment.  Consequently,  it  would  be 
redundant  to  require  a  showing  that  a 
remedial  action  is  critical  for  important 
social  or  economic  development.  EFA 
welcomes  comment  on  this  position  and 
on  the  requirements  of  this  provision,  in 
general. 

7.  Issues 

a  Other  Options  Considered  for 
Determining  if  Significant  Lowering  of 
Water  Quality  is  Necessary:  EPA 
believes  that  the  proposed  prudent  and 
feasible  pollution  prevention  and 
alternative  or  enhanced  treatment 
techniques  demonstrations,  as  described 
above,  are  the  most  appropriate  and 
functional  options  of  those  considered. 
Howei'er,  several  other  approaches  were 
considered  during  the  developmeirt  of 
the  Great  Lakes  Antidegradation 
Guidance.  One  other  approadi 
considered  at  length  focussed  on 
explicitly  defined  economic  tests  as  e 
measure  of  whether  the  significant 
lowering  of  water  quality  is  necessary. 
This  type  of  "affordability"  approach  is 
discussed  below,  with  an -emphasis  on 
fcow  it  differs  from  the  proposed 
approach. 


The  affordability  approaches  are 
typified  in  that  they  define  benchmark 
criteria  based  on  specific  economic 
measures,  to  be  used  in  determining  if 
the  significant  lowering  of  water  quality 
is  allowable.  The  affordability  approach 
considered  during  the  Work  Group 
deliberations  provided  a  criterion,  based 
on  the  cost  of  a  facility  expansion  or 
new  development,  to  define  the 
mandatory  costs  to  be  expended  on 
pollution  control  to  prevent  or  reduce 
significant  lowering  of  water  quality.  In 
addition,  the  affordability  approach 
defined  a  second  benchmark  criterion 
based  on  the  financial  health  of  a 
facility  or  municipalitj'  that  would  be 
usod  to  determine  if  additional 
pollution  control  expenditures,  beyond 
those  identified  as  mandatory,  were 
affordable.  Such  affordable 
expenditiires,  and  the  improvements  in 
discharge  quality  associated  with  them, 
would  be  required  by  the  Director. 
Should  such  expeniitures  eliminate  the 
significant  lowering  of  water  quality,  tJie 
lowering  would  not  be  considered 
necessary,  and  would  not  be  approved. 
A  representative-Example  of  the 
affordability  approach  would  contain 
the  following  elem.ents. 

First,  the  affordability  approach 
would  require  tiiat  the  entity  submit 
information  on  pollution  prevention 
alternatives  and  treatment  techniques 
that  are  available  to  the  entity  and 
would  eliminate  or  reduce  the 
significant  lowering  of  water  quality. 
The  information  submitted  would 
include  the  cost  of  sucIj  measures  and 
their  effectiveness  in  removing  the 
pollutants  associated  with  the  proposed 
significant  lowering  of  water  quality, 
along  with  specific  information  on  the 
financial  health  of  the  entity  and  the 
cost  of  the  expansion  or  development 
that  was  proposed  to  significantly  lower 
water  quality. 

The  Director  would  then  conduct  a 
two-part  analysis  of  this  information. 
First,  the  information  would  be  used  to 
identify  mandatory  control 
expenditures,  i.e.,  identify  a  specific 
dollar  amount  that  must  he  spent  by  the 
entity  to  reduce  or  eliminate  the 
significant  lowering  of  water  quality. 
EPA  considered  defining  the  mandatory 
expenditure  amoimt  in  terms  of  a 
specific  ratio  between  the  annualized 
pollution  control  cost  (capital  and 
operation  and  maintenance  costs)  and 
the  total  capital  cost  of  the  expansion  or 
development  that  would  be  responsible 
for  the  significant  lowering  of  water 
quality.  Tte  analysis  would  then 
identify  alternatives  that  are  available 
within  tiie  defined  cost  range  and  the 
extent  to  which  the  significant  lowering 
of  water  quality  will  be  reduced  by  each 


alternative.  The  Director  would  be 
required  to  direct  the  entity  to 
implement  the  most  effective  alternative 
by  estabUshing  control  requirements, 
such  as  NPDES  permit  limits,  at  the 
pollutant  mass  loading  rate  achieved  by 
the  control  alternative.  If  any  alternative 
was  completely  effective  at  preventing 
the  significant  lowering  of  water  quaUty, 
then  the  existing  control  requirements 
would  be  maintained  or  new 
requirements  established  to  prevent  tlie 
significant  lowering  of  water  quality, 
i.e.,  at  existing  mass  loading  rates. 

If  the  mandatory  pollution  control 
expenditures  did  not  eliminate  the 
significant  lowering  of  water  quality,  a 
second  analysis  of  the  sub.mitted 
information  would  be  conducted  to 
identify  any  additional  amount  that  the 
entity  could  afford  to  spend  on 
pollution  controls,  in  addition  to  the 
mandatory  control  expenditures.  EPA 
considered  defining  the  affordable 
amount  in  terms  of  a  specific  ratio 
between  the  annuaHzed  pollution 
control  cost  and  the  annual  revenues  fcr 
the  entire  establishment  for  private 
entities. 

Similarly,  EPA  considered  a  factor 
based  on  the  household  burden  to 
define  affordable  expenditiu-es  for 
public  entities.  The  analysis  would 
identify  the  controls  that  are  available 
for  that  affordable  amount  and  the 
extent  to  which  each  would  lessen  the 
significant  lowering  of  water  quality. 
The  entity  would  be  required  to 
undertake  additional  expenditures 
within  the  defined  affordable  cost  range. 
If  significant  lowering  of  water  quality 
was  eliminated  within  this  range,  then 
control  requirements  would  be 
established  to  maintain  water  quality; 
otherwise,  control  requirements  would 
be  established  that  reflect  the  most 
effective  of  the  alternatives  available 
within  the  defined  affordable  cost  range. 

The  key  differences  between  the 
proposed  approach  and  the  affordability 
approach  discussed  above  are  as 
follows: 

i.  Unlike  the  proposed  approach,  the 
alternative  pollution  prevention  and 
alternatives  analysis  in  the  affordability 
approach  has  no  reference  to  prudent 
and  feasible  as  a  criterion  for  the 
Director's  decision,  nor  is  this  analysis 
limited  to  pollution  prevention 
alternatives:  it  also  requires  information 
at  this  stage  on  treatment  alternatives.  In 
the  affordability  approach,  this  step  is 
simply  a  broad  information  gathering 
requirement. 

ii.  The  mandatory  pollution  control 
expenditures  part  of  the  affordability 
approach  is  similar  to  the  alternative  or 
enhanced  treatment  provision  in  the 
proposed  Guidance  in  that  they  both 
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establish  mandatory  expenditure 
requirements,  but  they  differ  in  several 
significant  respects.  First,  the 
affordability  approach  would  evaluate 
all  types  of  control  alternatives, 
including  treatment  and  pollution 
prevention,  wrhereas  the  parallel 
provision  in  the  proposed  approach 
would  only  evaluate  treatment 
alternatives.  Second,  the  cost  ratios  used 
by  the  two  tests  are  fundamentally 
different.  The  affordability  approach 
would  have  established  a  cost  figure 
based  on  the  size  of  the  expansion  or 
development  that  is  causing  the 
significant  lowering  of  water  quality, 
whereas  the  proposed  approach  sets  a 
cost  figure  based  on  the  treatment 
expenditures  to  meet  minimum  state 
and  federal  discharge  requirements. 
Third,  the  affordability  approach  would 
have  mandated  the  expenditure  of  the 
identified  amount  regardless  of  the 
effectiveness  of  the  alternatives.  That  is, 
the  most  effective  alternative  available 
at  the  identified  cost  would  have  been 
required  to  be  implemented,  even  if  it 
would  not  have  completely  eliminated 
the  significant  lowering  of  water  quality, 
but  instead  only  reduced  the  extent  to 
which  water  quality  was  significantly 
lowered.  In  contrast,  the  proposed 
approach  mandates  the  implementation 
of  alternative  or  enhanced  treatment 
techniques  only  when  they  are  effective 
at  eliminating  the  significant  lowering 
of  water  quality.  As  discussed  earlier, 
the  Director  may  require  expenditures 
that  are  not  mandated  by  this  provision 
in  the  proposed  Guidance,  but  does  so 
on  a  case-fcy-case  basis.  EPA  requests 
comment  on  whether  or  not  it  is 
appropriate  to  require  facilities  to  make 
expenditures  of  a  threshold  amount 
even  if  the  expenditure  does  not  fully 
eliminate  the  lowering  of  water  quafity. 

iii.  The  additional  affordable 
pollution  control  expenditures  analysis 
in  the  affordability  approach  would 
require  that  information  be  provided  to 
the  Director  to  be  used  to  identify  any 
pollution  Control  options,  beyond  those 
identified  as  mandatory,  that  must  be 
required  of  the  entity,  because  they  are 
"affordable".  It  would  lay  out  a  cost 
formula  to  be  used  to  define  how  much 
is  affordable.  In  contrast,  the  proposed 
Guidance  leaves  such  decisions 
regarding  affordability  to  the  discretion 
of  the  Director.  Presumably,  a 
component  of  the  prudent  and  feasible 
pollution  prevention  alternatives 
decision  will  involve  an  assessment  of 
affordability  that  will  look  at  the  ability 
of  the  entity  to  pay  for  the  ahematives. 
Similarly,  the  final  decision  on  controls 
that  might  be  required  when  there  are 
no  identified  mandatory  alternative  or 


enhanced  treatment  techniques  will 
likely  involve  an  affordability  analysis 
component.  However,  the  proposed 
Guidance  leaves  the  use  of  affordability 
analyses  and  the  criteria  for  determining 
what  is  affordable  to  the  Director's 
discretion. 

Various  models  could  be  constructed 
to  determine  "affordability"  in  the 
context  of  either  approach.  For  instance, 
in  the  enforcement  context,  EPA  utilizes 
models  to  determine  a  violator's 
inability  to  continue  in  business  after 
achieving  compliance  and  paying  a  civil 
penalty.  For  example,  one  of  these 
models,  "ABEL",  assists  in  evaluating 
the  financial  health  of  for-profit  entities. 
(In  the  context  of  an  enforcement 
decision,  EPA  and  the  States  consider 
many  other  factors  in  addition  to  the 
results  of  these  models.  Some  of  these 
other  factors  include  the  magnitude  of 
the  violation,  the  degree  of 
environmental  damage,  the  entity's 
recalcitrance,  and  the  extent  of  the 
entity's  cooperation.) 

Based  primarily  on  a  determination  of 
solvency,  such  models  might  provide  a 
partial  basis  for  an  affordability  model 
suitable  for  making  antidegradation 
decisions.  EPA  does  not  suggest  that 
such  models,  in  and  of  themselves, 
provide  resuhs  sufficient  for  making 
antidegradation  decisions.  These  tools, 
however,  can  identify  entities  that  might 
have  financial  difficulty  funding 
additional  controls.  Additional  financial 
analyses  must  complement  the  model 
results  to  arrive  at  a  satisfactory 
conclusion.  EPA  requests  comments 
about  the  suitability  of  these  or  other 
relevant  models  as  screening  devices  to 
determine  which  entities  might  require 
more  in-depth  analysis. 

In  addition,  as  mentioned  above, 
some  regulatory  agencies  may  already 
employ  various  methods  of  determining 
"affordability"  in  the  context  of  their 
regulatory  activities.  EPA  requests 
comment  on  the  experience  of 
regulatory  agencies  in  applying  these 
tests,  including  a  detailed  description  of 
the  context  in  which  they  are  employed 
and  the  agency  resources  necessary  to 
carry  them  out. 

Several  concerns  prompted  EPA  to 
propose  the  approach  in  the  proposed 
Guidance  instead  of  an  affordability 
approach.  These  concerns  are  discussed 
below,  along  with  requests,  for  comment 
on  specific  related  issues. 

The  first  issue  is  the  difference  in  the 
degree  of  flexibility  granted  to  the 
Director.  The  proposed  approach 
provides  the  Director  much  discretion 
in  identifying  what  other  expenditures 
should  be  required  in  the  event  that  the 
mandatory  expenditiues  do  not  prevent 
the  significant  lowering  of  water  quality, 


The  proposed  approach  focusses  on 
controls  that  result  fi-om  prudent  and 
feasible  pollution  prevention 
alternatives,  but  allows  for  a  variety  of 
additional  considerations  in  the  final 
decision. 

The  affordabihty  approach  would 
have  provided  very  specific  criteria  for 
determining  which  costs  are  affordable 
and,  therefore,  must  be  implemented. 
The  affordability  approach  was 
intended  to  represent  an  analytically 
simple  and  straightforward  procedure 
for  evaluating  whether  the  lowering  of 
water  qualify  is  necessary.  However, 
with  each  of  the  simpHfying  steps 
involved,  some  degree  of  accuracy  was 
lost.  Thus,  the  procedures  required 
qualifications,  and  do  not  take  many 
site-specific  factors  into  account. 

EPA  is  concerned  that,  in  light  of  the 
above  qualifications,  the  benefits  in 
consistency  achieved  by  the  specificity 
of  an  affordability  approach  are 
outweighed  by  the  constraints  placed  on 
the  Director's  ability  to  exercise  best 
professional  judgment  on  a  case-by-case 
basis.  EPA  believes  that  this  is  a 
significant  disadvantage  of  the 
affordability  approach  and  welcomes 
comments  on  the  use  of  specific 
affordability  criteria. 

A  second  issue  which  led  EPA  to 
propose  the  approach  outlined  in  the 
proposed  Guidance  rather  than  an 
affordability  approach  involved  the 
States'  perceptions  of  the  level  of 
financial  and  economic  analysis  that  it 
required.  The  Technical  Work  Group 
and  Steering  Committee  representatives, 
frequently  voiced  concerns  that  the 
finajicial  and  economic  analysis 
required  exceeded  the  scope  of  their 
normal  regulatory  functions  (which 
generally  focus  on  Clean  Water  Act 
programs).  This  potentially  resource 
intensive  analysis  could  place 
considerable  strain  on  already  limited 
resources.  EPA  acknowledges  this 
problem  and  believes  that  the  proposed 
approach  provides  a  workable  solution. 
However,  EPA  requests  comments  on 
the  experience  other  regulatory  agencies 
may  have  had  in  the  appHcatjon  of 
affordability  measures  and  how  they 
might  be  most  effectively  and  efficiently 
utilized. 

EPA  also  seeks  comment  on  the 
potential  use  of  a  strict  benefit/cost 
analysis  for  making  antidegradation 
decisions.  Such  an  analysis  would  not 
include  a  mandatory  expenditure  on 
pollution  prevention  measures.  In  the 
proposed  approach  in  the  proposed 
Guidance,  regulatory  agencies  already 
have  to  determine  the  economic  and 
social  benefits  of  the  new  or  expanded 
activity.  They  must  then  compare  these 
benefits  with  the  economic  and  social 
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costs  of  water  quality  degradation. 
Social  costs  and  benefits  include  the 
externalities  associated  with  a  private 
transaction.  Social  costs  include  such 
factors  as  loss  of  aesthetics,  the 
destruction  of  habitats,  the  loss  of  a  cold 
water  source  of  a  game  fish,  and 
increased  risks  to  human  health.  Social 
benefits  include  a  community's 
increased  tax  base  that  allow^s  it  to 
construct  new  parks,  rehabilitate  slums, 
and  build  recreation  facilities. 

In  contrast  to  the  proposed  approach, 
ur.der  a  strict  benefit/cost  analysis 
approach,  decisions  would  rely  entirely 
on  economic  efficiency  criteria.  They 
would  not  consider  the  financial 
condition  of  the  entity.  For  such  an 
approach,  the  proposed  Guidance 
would  havB  included  a  method  for 
determining  and  listing  social  benefits 
and  social  costs.  The  proposed 
Guidance  would  have  also 
distinguished  between  economic 
benefits  and  transfer  payments.  A  strict 
benefit/cost  analysis  does  not  include 
the  latter. 

EPA  did  not  propose  a  strict  benefit/ 
cost  analysis  approach  because  it  is 
concerned  that  the  approach  would  fail 
to  take  into  consideration  whether  a 
significant  lowering  cf  water  quality  is 
necessary.  As  discussed  above  under 
"Background/Rationale",  the 
determination  that  a  significant 
lov.-ering  of  water  quality  is  necessarj'  is 
one  of  the  two  mandatory 
demonstrations  under  the  existing 
federal  antidegradation  policy.  EPA 
does  not  believe  that  there  is  any 
compelling  reason  imder  the  GL'kVQA  or 
the  CPA  to  deviate  from  this 
requirement  of  existing  Federal 
guidance.  EPA  considered  the  use  of 
cost/benefit  analyses  in  e  previous  water 
quality  standards  rulemaking  and,  in 
part  based  on  public  comment,  did  not 
include  such  analyses  in  the  final  rule. 
The  reader  is  referred  to  the  preamble 
disc^!ssion  in  the  November  8, 1583, 
Federal  Register  notice  (49  FR  51400) 
for  a  more  detailed  discussion. 
Nonetheless,  EPA  requests  comments  on 
the  appropriateness  of  a  cost/benefit  test 
in  antidegradation  decision -making. 

b.  Economic  Recowr):  Concerns  were 
expressed  during  deliberations  on  the 
proposed  Guidance  that  it  is  not 
sufficiently  sensitive  to  firms  that  have 
been  forced  to  reduce  production  as  a 
result  of  an  economic  downturn  or 
recession,  and  later  want  to  increase 
production  to  previous  levels.  In 
particular,  the  Great  Lakes  region  has 
been  adversely  affected  in  recent  years, 
with  major  declines  in  production  in 
industrial  sectors  such  as  iron  and  steel 
and  automobiles  and  associated 
supporting  industries. 


The  proposed  Guidance  tries  to  strike 
a  balance  between  the  need  to  protect 
and  maintain  high  quahty  water  and  the 
need  to  accommodate  growth,  or  in  this 
case  promote  economic  recovery.  The 
proposed  Guidance  provides  the 
regulatory  agency  with  some  flexibility 
that  could  be  brought  into  the 
antidegradation  decision  involving  a 
recovering  firm.  For  example,  in  the 
establishment  of  the  EEQ  baseline 
estimate,  the  proposed  Guidance 
provides  the  regulator}'  agency 
flexibility  to  account  for  recent 
economic  downturns.  Section  D.2  of 
this  preamble  discusses  using 
infonnation  from  the  preceding  permit 
term  that  are  representative  of  typical 
operations  to  determine  the  effluent 
quality.  In  general,  all  effluent  quality 
data  collected  over  the  previous  control 
document  term  (e.g.,  past  five  years)  that 
are  representative  of  the  typical 
operation  of  the  pollutant  source  should 
be  utilized.  However,  the  regulatory 
agency  could  account  for  any  recent  • 
downturn  in  production  by  setting  the 
effluent  quality  baseline  to  reflect 
conditions  prior  to  the  downturn,  if 
information  was  available  to  suggest 
that  it  was  likely  to  be  temporary. 
Similar  flexibility  is  provided  the 
regulatory  agency  in  the  establishment 
of  permit  hmits  that  are  based  on 
production  levels.  In  addition,  in  the 
evaluation  of  social  and  econor.ic 
importance,  the  regulatory  agency  could 
provide  special  consideration  fur  the 
recovering  firm. 

EPA  requests  comment  on  whether 
the  fiexibijity  inherent  in  the  proposed 
Guidance  is  sufficient  to  mal:e  it 
sensitive  to  the  unique  situation  and 
needs  of  the  recovering  firm.  EPA  is  also 
interested  in  comments  on  whether  the 
proposed  Guidance  should  make  special 
provisions  for  recovering  firms  and 
what  form  the  provisions  should  take. 

c.  Best  Available  Technology.  Another 
issue  that  was  raised  regarding  the 
Antidegradation  Demonstration 
involves  the  case-by-case  analysis  of 
available  pollution  control  alternatives 
and  development  of  EEQ  restrictions. 
Specifically,  concerns  were  expressed 
that,  with  the  EEQ,  pollution 
prevention,  and  alternative  or  enhanced 
treatment  analysis  requirements,  EPA 
was  using  antidegradation  to  require 
caae-by-case  development  of  best 
available  technology  conditions  in 
NPDES  permits,  in  lieu  of  the 
promulgation  and  subsequent  re- 
evaluation  of  industry-wide  guidelines 
pursuant  tc  section  304  of  the  Clean 
Water  Act. 

EPA  has  developed  effluent 
guidehnes  for  34  prinaary  industrial 
point  source  discharger  categories  and 


numerous  other  secondary  industrial 
discharger  categories.  Suti  guidelines 
identify  the  effluent  limitations 
(technology-based  effluent  Umitations) 
that  shall  be  estabhshed  in  NPDES 
permits  issued  to  point  source 
dischargers  in  covered  industrial 
categories  to  ensure  that  such 
dischargers  satisfy  the  minimum 
pollution  control  technology 
requirements  of  the  Clean  Water  Act. 
Among  the  minimum  pollution  control 
technology  categories  identified  in  the 
Clean  Water  Act  are  best  practicable 
control  technology  currently  available, 
best  available  technology  economically 
achievable,  best  conventional  pollutant 
control  technology,  and  new  source 
performance  standards. 

EPA  believes  the  concerns  expressed 
above  are  misplaced.  The  evaluation  cf 
control  alternatives  and  EEQ  would  be 
required  regardless  of  the  quality  of  the 
effluent  guidelines  upon  which  the 
permits  were  based. 

Antidegradation  standards  are  a 
component  of  water  quaUty  standards. 
EPA  and  States  routinely  develop 
effluent  limitations  that  are  more 
stringent  than  technology-based 
limitations  when  necessary  to  protect 
water  quality  standards  (water  quality- 
based  effluent  limitations).  Specifically, 
the  Clean  Water  Act  requires  limitations 
as  necessary  to  meet  state  water  quality 
standards  and  EPA  has  developed  a 
sizeable  body  cf  regulation  and 
guidance  to  implement  this  requirement 
(e.g.,  40  CFR  122.44(d)  and  the 
"Technical  Support  Document  for  Water 
Quality-based  Toxics  Control").  It  is 
common  practice  in  water  quality-based 
permitting  to  reqmre  effluent  limitations 
that  are  more  stringent  than  National 
technology-based  limitations  as 
necessary  to  reflect  site-specific 
conditions.  EPA  believes  that 
antidegradation -based  EEQ  or 
alternative  pollution  prevention/control 
technology*  requirements  fall  within  this 
context.  Antidegradation  requirements 
such  as  those  proposed  for  this 
proposed  Guidance  to  protect  and 
maintain  water  quality  would  be 
necessary  regardless  of  how  stringent 
the  National  effluent  guidelines  were 
made.  EPA  welccmes  comment  on  this 
issue. 

d .  Man  da  tory  Expen  djtures  for 
Alternative  or  Enhanced  Treatment 
Techniques.  As  discussed  above  in 
detail,  the  proposed  Guidance 
establishes  the  requirement  that 
alternative  or  enhanced  treatment 
techniques  be  implemented  when  such 
techniques  prevent  the  need  to 
significantly  lower  water  quality  and  are 
available  within  a  specified  cost  range. 
This  provision  reflects  the  priority  of 
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the  Great  Lakes  States  to  create  a 
mandatory  expenditure  policy  to  protect 
and  maintain  water  quality.  Previous 
disCTission  in  this  preamble  addressed 
the  situation  in  which  an  entity  can 
afford  more  than  the  addiitional  10 
percent  for  pollution  control  and 
treatment  to  prevent  the  significant 
lowering  of  water  quaUty.  As  that 
discussion  indicated,  the 
Antidegradation  Decision  guidance 
provides  the  Director  ample  latitude  to 
require  such  additional  expenditures,  at 
his  or  her  discretion,  to  prevent  or 
reduce  the  significant  lowering  of  water 
quahty. 

The  proposed  Guidance,  however, 
provides  no  such  latitude  to  the  Director 
to  circumvent  the  mandatory 
expenditure  requirements  when  the 
results  of  the  analysis  required  under 
section  HLB  of  appendix  E  of  the 
proposed  Guidance  show  that 
alternative  or  enhanced  treatment  exists 
that  is  available  within  the  defined  cost 
range  and  prevents  the  significant 
lowering  of  water  quality.  The 
Antidegradation  Decision  guidance  does 
not  provide  the  Director  virith  the  ability 
to  determine,  on  a  case-by-case  basis, 
that  the  amount  defined  as  the 
mandatory  expenditiire  is  not  affordable 
and,  therefore,  should  be  waived. 
During  GLWQI  Work  Group 
deliberations,  in  considering  this 
position  for  proposal,  the  Steering 
Committee  recognized  that  there  may  be 
occasions  when  this  requirement 
prevents  entities  from  undertaking 
certain  actions,  which,  as  proposed, 
would  significantly  lower  water  quality, 
because  they  cannot  afford  the 
mandatory  expenditure  for  treatment 
that  would  prevent  the  significant 
lowering  of  water  quality.  In  the 
judgment  of  the  Steering  Committee, 
this  concern  is  more  than  offset  by  the 
benefits  of  establishing  a  minimum 
expenditure  policy  to  protect  and 
maintain  the  quality  of  the  Great  Lakes 
System.  EPA  agrees  with  this  position. 
EPA  invites  comment  on  the  poHcy 
position  estabhshed  by  the  proposed 
mandatory  expenditure  requirements. 
EPA  also  requests  comments  on  the 
following  alternative  considerations 
regarding  mandatory  expenditures.  EPA 
solicits  comment  on  whether  it  is 
appropriate  to  require  the  mandatory 
expenditures  set  forth  in  section  m.B  of 
appendix  E  only  when  the  expenditiire 
prevents  the  significant  lowering  of 
water  quahty,  or  if  it  would  be 
appropriate  for  such  an  expenditure  to 
be  mandatory  if  it  reduced  the  extent  to 
which  water  quality  was  significantly 
lowered.  In  the  case  of  the  latter,  EPA 
also  sohcits  comments  on  the  extent  to 
which  the  expenditure  must  reduce  the 


significant  lowering  of  water  quahty 
before  it  becomes  a  mandatory 
expenditure.  Finally,  EPA  seeks 
comment  on  whether  specific  guidance 
should  be  included  to  assist  the  Director 
in  makii)g  case-by-case  decisions 
regarding  expenditures  greater  than  the 
propyosed  mandatory  amount, 
e.  Antidegradation  Decision 
Presumption  Against  the  Significant 
Lowering  of  Water  Quality.  Sections 
IV.A.5  and  IV.B.2  of  appendix  E  of  the 
proposed  Great  Lakes  antidegradation 
guidance  create  an  opportunity  for  the 
Director  to  defer  the  analysis  of  the 
social  or  economic  developments  and 
environmental  effects  associated  with 
an  action  that  significantly  lowers  water 
quality  until  after  opportunity  for  public 
comment.  Section  IV.B.2  of  appendix  E 
of  the  proposed  Guidance  provides  that: 

If  the  Director  chooses  to  defer  the  review 
as  provided  in  section  IV.A.5  of  this 
appendix,  then  the  Director  shall  tentatively 
deteimine  that  the  significant  lowering  of 
water  quality  is  not  allowable.  The  public 
noUce  shall  state  that  the  decision,  based  on 
a  review  of  the  social  or  economic 
developments  and  environmental  effects 
associated  with  the  action  has  been  deferred, 
pending  review  of  the  commenU  received 
from  the  public,  and  that  the  tentative 
decision  may  subsequently  be  revised. 

This  provision  reflects  a  presumption 
against  the  significant  lowering  of  water 
quality  which  is  consistent  with  the 
tone  of  the  proposed  Guidance  as  a 
whole.  It  is  viewed  as  particularly 
important  at  the  stage  of  the  decision 
procedure  when  the  public  is  asked  to 
comment  on  the  merits  of  a  proposed 
action  that  would  significantly  lower 
water  quality.  During  deUberations  at 
Technical  Work  Group  meetings  and 
Steering  Committee  meetings  to  develop 
this  proposed  Guidance,  several  of  the 
State  representatives  expressed  concern 
that  they  needed  the  input  of  the  pubUc 
before  they  could  do  a  meaningful 
assessment  of  the  importance  of  the 
social  or  economic  developments 
associated  with  a  proposed  action  that 
would  significantly  lower  water  quality. 
However,  in  order  to  receive  such  input, 
within  the  public  participation 
processes  established  for  many  of  the 
existing  regulatory  programs,  it  would 
be  necessary  to  propose  a  tentative 
decision  regarding  approval  or 
disapproval  of  the  request  to 
significantly  lower  water  quahty  to  put 
out  for  pubhc  comment.  The  Steering 
Committee  and  EPA  agreed  that  it  was 
appropriate  for  the  tentative  decision 
put  forth  for  pubhc  comment  to  be  a 
denial,  since,  at  that  point  there  woiild 
be  insufficient  pubhc  input  to  ascertain 
that  the  social  or  economic  development 
resulting  from  the  proposed  significant 


lowering  of  water  quahty  would  be 
important.  To  create  a  new  pubUc 
comment  step  outside  of  the  existing 
procedures  was  an  option,  but  It  was 
considered  too  burdensome  to  the 
regulatory  agencies  to  be  feasible  and  a 
significant  hinderance  to  timely 
decision-making. 

Again,  this  provision  represents  the 
choice  of  the  Steering  Committee,  with 
which  EPA  agrees,  to  presume  that 
water  quality  be  maintained  and 
protected  tmless  the  public  believes  that 
the  social  or  economic  development  that 
necessitates  its  significant  lowering  is 
important  enough  to  support.  EPA 
welcomes  comments  on  this  provision 
in  the  proposal,  and  on  the  position 
established  by  it. 

G.  Special  Antidegradation  Provisions 
for  Lake  Superior 

1.  Background 

As  stated  earher  in  this  preamble 
discussion,  in  September  1991.  the 
States  of  Michigan,  Minnesota,  and 
Wisconsin,  the  Province  of  Ontario,  the 
government  of  Canada,  and  EPA  entered 
into  an  agreement  entitled  "A  Bi- 
National  Program  to  Restore  and  Protect 
the  Lake  Superior  Basin."  This 
agreement  estabhshed  a  "Lake  Superior 
Zero  Discharge  Demonstration  Program" 
with  the  stated  goal  being  'To  achieve 
zero  discharge  and  zero  emission  of 
certain  designated  persistent, 
bioaccumulative  toxic  substances, 
which  may  degrade  the  ecosystem  of  the 
Lake  Superior  basin."  The  agreement 
identified  three  areas  In  which  the 
parties  agreed  to  undertake  actions  to 
ptusue  realization  of  this  goal,  one  of 
which,  "Special  Protection 
Designations",  is  significant  to  this 
proposal.  Under  the  Special  Protection 
Designation  heading,  the  Governors  of 
the  three  Great  Lakes  States  of 
Michigan.  Minnesota,  and  Wisconsin 
("Lake  Superior  States")  commit  to 
initiate  appropriate  State  procedures  to 
designate  all  waters  of  the  Lake  Superior 
Basin  as  Outstanding  International 
Resource  Waters  (OIRWs)  and  certain 
special  areas  of  the  Lake  Superior  Basin 
as  Outstanding  National  Resource 
Waters.  The  agreement  further  defines 
the  intent  and  effect  of  such 
designations: 

Under  the  OIRW  designation,  the 
increased  discharge  of  certain 
designated  persistent,  bioaccumulative 
toxic  substances  will  not  be  allowed 
without  an  adequate  antidegradation 
demonstration  which  includes  the 
installation  of  the  best  technology  in 
process  and  treatment. 

The  purpose  of  this  Lake  Superior 
Basin— Outstanding  National  Resource 
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Water  designation  is  to  prohibit  the  new 
or  increased  discharges  of  certain 
designated  persistent,  bioaccumulative 
toxic  substances  by  point  sources  in 
these  areas,  including  respective  buffer 
zones  and  transition  areas  as  defined  by 
the  States. 

The  agreement  requires  that 
procedures  to  implement  each 
designation  be  incorporated  into  the 
Great  Lakes  Water  C^ality  Initiative 
Antidegradation  Guidance. 

2.  Effect 

This  proposed  Guidance  contains 
several  provisions,  developed  by  the 
Lake  Superior  States  and  enumerated 
below,  to  implement  the  above 
conditions  in  the  agreement.  These 
provisions  operate  as  additional 
restrictions,  beyond  the  minimum 
requirements  of  the  National 
antidegradation  regulation,  as  this 
proposed  Guidance  has  adapted  it  to 
apply  to  the  entire  Great  Lakes  System. 
Gonsequently,  this  notice  puts  these 
special  Lake  Superior  provisions 
forward  as  State  proposals,  which  EPA 
considers  acceptable  pursuant  to  section 
510  of  the  Clean  Water  Act.  The  special 
provisions  of  this  proposed  Guidance 
included  to  implement  the  Lake 
Superior  Special  Protection 
Designations  are  as  follows: 

Appendix  E,  section  n.A.  Definition 
of  Lake  Superior  bioaccumulative 
substances  of  immediate  concern; 

Appendix  E.  section  n.A.  Definition 
of  Lake  Superior  Basin — Outstanding 
National  Resource  Waters; 

Appendix  E,  section  lI.El  and  E.2. 
Implementation  procedures,  entitled 
"Special  Provisions  for  Lake  Superior" 
that  identify  the  effect  of  Lake  Superior 
Special  Protection  Designations; 

Appendix  E,  section  III. 
Antidegradation  Demonstration  text 
reiterating  the  actions  within  the  I,ake 
Superior  Basin,  if  designated  an  OIRW, 
that  would  necessitate  a  special 
demonstration  by  the  entity  proposing 
the  action: 

Appendix  E,  section  III.C.  Description 
of  the  special  demonstration  that  must 
be  provided  by  an  entity  proposing  a 
new  or  increased  discharge  of  Lake 
Superior  bioaccumulative  substances  of 
immediate  concern  to  the  Lake  Superior 
Basin,  if  designated  an  OIRW; 

Appendix  E,  section  IV.A.3. 
Antidegradation  Decision  provision  to 
ensure  that  the  Director  requires 
installation  and  utilization  of  best 
technology  in  process  and  treatment  by 
entities  that  lower  water  quahty  as  a 
result  of  the  new  or  increased  discharge 
of  any  Lake  Superior  bioaccumulative 
substance  of  immediate  concern  into  the 


Lake  Superior  Basin,  if  designated  an 
OIRW. 

EPA  notes  that  the  Lake  Superior 
special  provisions  in  the 
antidegradation  guidance  are  operative 
only  when  States  designate  waters  of  the 
Lake  Superior  basin  as  either  Lake 
Superior  Basin  -  Outstanding  National 
Resource  Waters  or  OIRWs.  The 
proposed  Guidance  does  not  direct  or 
require  the  Lake  Superior  States  to  make 
such  designations. 

Several  of  the  above  provisions 
require  additional  discussion  to 
differentiate  them  from  conditions  more 
broadly  applicable  to  the  Great  Lakes 
System  and  to  describe  how  the  special 
provisions  operate  within  the  larger 
antidegradation  framework. 

a.  Relationship  to  Other 
Antidegradation  Requirements.  As 
indicated  above,  the  special  provisions 
apphcable  to  designated  portions  of  the 
Lake  Superior  Basin  operate  in  addition 
to  the  antidegradation  provisions 
otherwise  applicable.  Section  II. E  of 
appendix  E  of  the  proposed  Guidance 
explicitly  states  this  relationship. 

1.  Example.  Upon  designation  of  the 
Lake  Superior  Basin  as  an  OIRW  by  the 
Lake  Superior  States  a  proposal  by  a 
point  source  to  increase  the  discharge 
rate  of  mass  loading  of  BCCs,  which  also 
includes  certain  Lake  Superior 
bioaccumulative  substances  of 
immediate  concern  (BSICs),  into  an  area 
of  the  basin  that  is  a  high  quality  water 
with  respect  to  the  pollutants  in 
question  would  be  covered  as  follows. 

The  proposal  would  necessitate  an 
antidegradation  demonstration,  because 
it  involves  an  increase  in  the  rate  of 
mass  loading  of  BCCs  (pursuant  to 
section  II.D.l  of  appendix  E)  and  an 
increased  discharge  of  BSICs  from  a 
point  source  (pursuant  to  section  II. E. 2 
of  appendix  E). 

The  demonstration  would  evaluate, 
pursuant  to  section  III.  A  of  appendix  E 
of  the  proposed  Guidance,  pollution 
prevention  alternatives  available  for  all 
the  pollutants,  BCCs  and  BSICs.  If 
prudent  and  feasible  pollution 
prevention  alternatives  prevent  the 
significant  lowering  of  water  quality  (or 
increased  discharge  in  the  case  of  the 
BSICs),  then  the  entity  would  not  be 
required  to  provide  any  additional 
antidegradation  demonstration 
information,  because  the  significant 
lowering  of  water  quality  would  not  be 
allowable. 

The  second  step  of  the  demonstration 
differs  between  the  BCCs  and  the  BSICs. 
For  BCCs  not  on  the  list  of  BSICs,  the 
demonstration  would  evaluate 
alternative  or  enhanced  treatment 
techniques  available  to  prevent  the 
significant  lowering  of  water  quality  and 


identify  the  associated  costs  as  specified 
in  section  UI.B  of  appendix  E  of  the 
proposed  Guidance.  If  the  costs  were 
within  the  range  defined  by  section  m.B 
of  appendix  E  of  the  proposed 
Guidance,  no  further  antidegradation 
demonstration  information  would  be 
required  of  the  entity  regarding  the 
BCCs,  because  the  significant  lowering 
of  water  quality  would  not  be  allowable. 
For  the  BSICs,  the  demonstration  would 
identify  and  evaluate  the  effectiveness  . 
of  the  best  technology  in  process  and 
treatment.  The  proposed  Guidance 
leaves  the  determination  of  what 
constitutes  best  technology  in  process 
and  treatment  to  the  individual  Lake 
Superior  States,  with  the  understanding 
that  it  will  always  be  at  least  as  stringent 
as  the  alternative  or  enhanced  treatment 
identified  for  pollutants  other  than 
BSICs,  that  the  cost  of  the  technologies 
is  not  a  factor  in  the  decision,  and  that 
in  general  the  requirement  is  intended 
to  force  implementation  of  "state  of  the 
art"  pollution  controls. 

In  the  third  step,  where  the 
application  of  alternative  or  enhanced 
treatment  techniques  available  within 
the  mandatory  cost  range  does  not 
prevent  the  significant  lowering  of  water 
quality  by  BCCs  or  theimplementation 
of  best  technology  in  process  and 
treatment  does  not  prevent  the 
increased  discharge  of  BSICs,  the  entity 
must  provide  the  important  social  or 
economic  development  demonstration 
required  by  section  III.D  of  appendix  E 
of  the  proposed  Guidance.  This 
information  is  evaluated  in  the  same 
manner  for  all  pollutants. 

Finally,  section  IV.A.l  of  appendix  E 
of  the  Antidegradation  Decision 
instructs  the  Director  to  require  the 
implementation  of  prudent  and  feasible 
pollution  prevention  alternatives  for 
both  types  of  pollutants.  The 
information  developed  in  the  second 
step  is  handled  in  separate  provisions  in 
the  Antidegradation  Decision  part  of  the 
proposed  Guidance.  For  the  BCCs, 
section  IV.A.2  of  appendix  E  of  the 
proposed  Guidance  provides  that  the 
Director  must  deny  the  request  to 
significantly  lower  water  quality  if 
alternative  or  enhanced  treatment 
technologies  exist,  the  cost  of  such 
treatment  falls  within  a  defined  range 
and  its  implementation  prevents  the 
significant  lowering  of  water  quality. 
For  the  BSICs,  section  IV.A.3  of 
appendix  E  of  the  proposed  Guidance 
provides  that  the  Director  must  require 
the  installation  and  utilization  of  tne 
best  technology  in  process  and 
treatment  and  establish  limitations  on 
the  BSICs  accordingly.  In  section  rV.A.4 
of  appendix  E  of  the  proposed 
Guidance,  actions  that  are  not  prevented 


Federal  Register  /  Vol.  58.  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules 


20917 


from  significantly  lowering  water 
quality  (or  increasing  the  discharge  of 
BSICs)  by  the  decisions  in  section 
IV.A.l  through  A.3  of  appendix  E  of  the 
proposed  Guidance  are  evaluated  in 
light  of  the  associated  social  or 
economic  developments  and 
environmental  effects  and  a  decision 
proposed  regarding  the  extent  to  which 
water  quhlity  may  be  significantly 
lowered  (or  the  discharge  of  BSICs 
increased).  Both  actions  involving  BCCs 
and  BSICs  are  subject  to  tliis  evaluation. 
As  discussed  in  detail  elsewhere  in  this 
preamble,  as  a  result  of  this  evaluation 
the  Director  may  require  other  controls 
on  BCCs  on  a  case-by-case  basis 
provided  they  are  no  less  stringent  than 
the  controls  required  under  section 
rV'.A.2  of  appendix  E  of  the  proposed 
Guidance. 

b.  Lake  Superior  Basin — Outstanding 
(National  Resource  Waters.  The  special 
provisions  created  for  Lake  Superior 
define  a  potential  new  State 
designation,  that  of  Lake  Superior 
Basin— Outstanding  National  Resource 
Water,  and  specify  the  effect  of  such  a 
designation  {see  sections  n.A  and  II.E.l 
of  appendix  E  of  the  proposed 
Guidance,  respectively).  EPA  wants  to 
clarify  that  this  new  designation  created 
for  Lake  Superior  is  different  than  the 
Outstanding  National  Resource  Water 
designation  defined  in  section  n.A  of 
appendix  E  of  the  proposed  Guidance. 
The  terminology  for  the  Lake  Superior 
designation  was  chosen  by  the  Lake 
Superior  States  to  conform  as  closely  as 
possible  to  the  language  in  the 
agreement,  while  still  being 
distinguishable  from  the  ONRW 
designation  defined  in  the  National 
antidegradation  regulation  and  used  in 
this  proposed  Guidance.  EPA  also  notes 
that  the  creation  of  the  new  Lake 
Superior  Basin— Outstanding  National 
Resource  Water  designation  does  not 
affect  the  abiUty  of  a  State  to  designate 
a  portion  of  the  Lake  Superior  Basin  as 
an  ONRW  (as  defined  in  section  II.A  of 
appendix  E  of  the  proposed  Guidance) 
and  that  such  a  designation  would  have 
the  effect  specified  in  section  n.C  of 
appendix  E  of  the  proposed  Guidance. 

c.  Lake  Superior  Bioaccuwulative 
Substances  of  Immediate  Concern. 
Section  n.A  of  appendix  E  of  the 
antidegradation  guidance  identifies  the 
substances  that  are  subject  to  the  special 
Lake  Superior  provisions  of  the 
proposed  Guidance.  These  substances 
were  identified  in  the  agreement  and  are 
proposed  by  the  Lake  Superior  States  for 
this  proposed  Guidance,  oecause  they 
are  the  persistent,  bioaccumulative  toxic 
pollutants  considered  to  pose  the  most 
significant  risk  to  the  Lake  Superior 
Basin.  The  proposed  Guidance  provides 


that  additional  substances  may  be  added 
by  a  State  in  the  future,  after  the 
opportunity  for  pubhc  review  and 
comment.  EPA  wants  to  clarify  that 
designation  as  a  Lake  Superior 
bioaccumulative  substance  of 
immediate  concern  has  no  effect  on  the 
status  of  such  pollutants  in  Lake 
Superior  Basin  waters  not  designated  as 
Lake  Superior  Basin— Outstanding 
National  Resource  Waters  or  OIRWs  or 
in  other  waters  of  the  Great  Lakes 
System. 

EPA  invites  comment  on  all  aspects  of 
the  special  provisions  for  Lake  Superior. 

H.  Offsets 

During  Technical  Work  Group 
dehberations  on  the  GLWQL  an 
approach  was  evaluated  that  would 
have  required,  as  a  part  of  the 
antidegradation  review,  consideration  of 
controls  on  unregulated  pollutant 
sources  to  offset  proposed  increased 
discharges  from  a  regulated  source.  The 
approach  was  referred  to  as  "offsets", 
and  it  was  intended  to  provide  the 
Director  with  an  additional  mechanism 
to  prevent  significant  lowering  of  water 
quality. 

The  offset  approach  would  have 
required  that  an  entity  seeking  to 
significantly  lower  water  ouaUty  with 
respect  to  any  pollutant,  identify  other 
sources,  currently  not  subject  to 
regulation,  of  that  pollutant  to  the  water 
body  in  question.  The  entity  would  be 
required  to  determine  if  any  such 
sources  were  amenable  to  control  such 
that  the  reduction  in  the  loading  from 
the  uruegulated  source  would  offset  the 
proposed  increase  in  loading  from  the 
entity.  If  the  opportunity  for  such  offsets 
was  found  and  incorporated  as  an 
enforceable  requirement  of  the  entity's 
control  document  (e.g..  NPDES  permit) 
the  entity  could  avoid  the  additional 
antidegradation  demonstration 
requirements  in  the  Great  Lakes 
Antidegradation  Guidance.  That  is,  the 
Director  could  in  such  a  case  determine 
that  water  quality  was  not  significantly 
lowered.  One  variation  to  the  general 
offset  approach  considered  by  the 
GLWQI  Technical  Work  Group  is 
highhghted  for  comment.  The  Technical 
Work  Group  considered  requiring  that 
additional  removals  of  BCCs  be 
mandated  under  the  offset  provision  in 
order  for  an  action  to  be  relieved  of 
further  antidegradation  demonstration 
requirements.  That  is,  the  entity  seeking 
to  increase  its  mass  loading  rate  of  a 
BCC  would  have  been  required  to  find 
and  control  unregulated,  uncontrolled 
sources  of  that  BCC  in  an  amount 
greatei'than  the  proposed  increase,  in 
order  for  the  increase  to  be  considered 
offset.  Several  alternative  factors  were 


considered,  ranging  up  to  1.5.  which 
would  have  mandated  1.5  times  the 
amount  of  the  proposed  increased  rate 
of  pollutant  loading  be  removed  from 
currently  unregulated,  uncontrolled 
sources  to  achieve  an  offset. 

EPA  is  not  proposing  any  offset 
provision  in  the  Great  Lakes 
Antidegradation  Policy  in  the  Federal 
Register  notice.  In  the  GLWQI 
deliberations,  EPA  and  the  Great  Lakes 
States  shared  concerns  that 
implementation  of  the  offset  concept  is 
not  yet  technically  feasible  or  legally 
enforceable.  That  is,  although 
conceptually  possible,  it  was  expected 
to  be  too  difficult  to  quantitatively 
implement  and  enforce  the  concept  of 
offsets.  In  particular,  the  likelihood  that 
controls  on  ciurently  unregulated, 
uncontrolled  sources  could  be  an 
enforceable  requirement  of  a  permit  was 
strongly  questioned  and  anticipated  to 
result  in  excessive  administrative 
burdens.  In  addition,  the  Ukelihood  that 
an  entity  seeking  an  increased  discharge 
could  identify  and  control  an 
unregulated  source  of  contamination 
was  questioned  by  many  Work  Group 
members. 

Although  the  offset  concept  is  not 
being  proposed  in  the  Great  Lakes 
Antidegradation  Pohcy,  other  parts  of 
the  Great  Lakes  Water  Quality  Guidance 
may  allow  "trading"  of  pollutant  load 
allocations  between  pollutant  sources, 
both  point  and  nonpoint.  In  particular 
the  reader  is  referred  to  the  discussion 
of  TMDLs  in  the  implementation 
procedures  (see  section  VIII.C  of  this 
preamble).  However,  any  such 
reallocation  of  pollutant  loads  to 
pollutant  sources  might  subject  them  to 
the  requirements  of  this 
Antidegradation  Pohcy. 

EPA  requests  comment  on  the  offset 
approach  considered  for  the  Great  Lakes 
Antidegradation  Pohcy.  EPA  also 
solicits  comment  on  any  information 
that  regulatory  agencies  may  have  on 
actual  experience  using  an  offset 
approach  to  control  pollution  sources. 

/.  Incorporation  Into  State  Water  Quality 
Standards. 

The  Great  Lakes  Critical  Programs  Act 
requires  the  Great  Lakes  States  to  adopt 
antidegradation  poUcies  for  the  Great 
Lakes  System  that  are  consistent  with 
the  final  Great  Lakes  Guidance 
published  by  EPA.  The  Federal  Register 
notice  proposes  such  Guidance.  When 
evaluating  whether  or  not  the  States 
adopt  antidegradation  policies  that  are 
consistent  with  the  final  Great  Lakes 
Wafer  Quality  Initiative  Antidegradation 
Policy,  EPA  will  follow  the  provisions 
of  40  CFR  132.6,  proposed  in  the 
proposed  Guidance. 
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EPA  expects  that  upon  finalization  of 
the  proposed  Guidance,  the  States  will 
adopt  into  their  water  quality  standards 
regulations  language  identical  to  or  no 
less  restrictive  than  the  language  set 
forth  in  the  Great  Lakes  Water  Quality 
Initiative  Antidegradation  Policy 
(appendix  E  to  part  132).  Specifically, 
the  States  must  adopt  into  their  water 
quality  standards  regulations  the 
Antidegradation  Standard, 
Antidegradation  Implementation 
Procedures,  Antidegradation 
Demonstration,  and  Antidegradation 
Decision  provisions  of  the  final 
Guidance.  EPA  believes  that  these 
provisions  collectively  represent  the 
Antidegradation  Policy  required  by  the 
Great  Lakes  Critical  Programs  Act.  The 
State  regulations  need  not  reproduce, 
verbatim,  the  Great  Lakes  Guidance. 
However,  the  antidegradation  policy 
adopted  into  State  regulation  must 
result  in  equal  protection  and 
maintenance  of  water  quality  as  would 
this  proposed  Guidance  in  the  same 
situation. 

As  indicated  in  proposed  40  CFR 
132.4(a)(6).  the  Great  Lakes  States  are 
not  required  to  adopt  the  provisions  of 
the  Antidegradation  Policy  that  provide 
special  protection  to  Lake  Superior. 
These  provisions  are  enumerated  in  40 
CFR  132.4(a)(6)  and  discussed  in  this 
preamble  (see  section  VII.G.2.).  EPA  is 
including  these  provisions  in  the 
Antidegradation  Policy  to  provide 
guidance  to  the  Great  Lakes  States 
signatory  to  the  "Bi-National  Program  to 
Restore  and  Protect  the  Lake  Superior 
Basin."  EPA  does  not  intend  to 
promulgate  the  Lake  Superior  special 
provision  of  the  Antidegradation  Policy 
pursuant  to  proposed  40  CFR  132.5(d)  if 
a  Great  Lakes  State  fails  to  do  so. 

At  several  points  in  this  preamble, 
various  alternatives  are  identified  to 
accomplish  specific  requirements  set 
forth  in  the  proposed  Guidance  (e.g., 
options  for  EEQ  controls).  A  State  is  free 
to  implement  the  requirement  using  the 
identified  alternatives  or  others  that 
may  be  equally  effective.  Finally,  there 
are  a  number  of  decisions  required  by 
the  proposed  Guidance  which  allow  the 
State  to  exercise  flexibility  in  response 
to  situation-specific  conditions  (e.g..  the 
determination  of  what  constitutes 
"prudent  and  feasible"  pollution 
prevention  alternatives).  As  noted  in  the 
preamble.  EPA  is  requesting  comment 
on  whether  the  proposed  Guidance 
provides  adequate  direction  to  the 
States  for  making  such  decisions. 

A  State  may  adopt  an  antidegradation 
policy  for  the  Great  Lakes  System, 
which  is  more  stringent  than  that 
specified  in  the  proposed  Guidance. 
Finally,  to  the  extent  that  a  State  can 


demonstrate  that  its  current  water 
quality  standards  regulations  or  statutes 
contain  some  of  all  of  the  proposed 
Guidance  being  proposed  here  for  the 
Great  Lakes  System,  the  State  need  not 
reproduce  that  portion  of  the  proposed 
Guidance  as  separate  Great  Lakes 
standards. 

Vm.  General  Implementation 
Procedures 

A.  Site-Specific  Modifications  to  Criteria 

National  guidance  provided  in  the 
"Water  Quality  Standards  Handbook" 
(1983)  (the  Handbook)  indicates  that 
States  may  modify  generally  applicable 
State  criteria  and  set  site-specific  water 
quality  criteria  for  the  protection  of 
aquatic  life  when:  the  local  water 
quality  parameters  such  as  pH. 
hardness,  temperature,  color,  etc..  alter 
the  biological  availability  and/or 
toxicity  of  a  pollutant;  and/or  the 
sensitivity  of  the  local  aquatic 
organisms  (i.e.,  those  that  would  live  in 
the  water  absent  human-induced 
pollution)  differs  significantly  from  the 
species  actually  tested  in  developing  the 
criteria.  This  Handbook  is  available  in 
the  administrative  record  for  this 
rulemaking.  Copies  are  also  available 
upon  written  request  to  the  address 
listed  in  section  Xm  of  this  preamble. 
State-wide  water  quality  criteria  for 
aquatic  life  may  be  unnecessarily 
stringent  or  underprotective  in  a  given 
water  body  if  the  physical  and  chemical 
characteristics  of  the  water  body 
ameliorate  or  enhance  the  biological 
availability  and/or  toxicity  of  a  given 
chemical.  In  addition,  species  capable  of 
living  at  a  particular  site,  if  there  were 
no  human-induced  pollution,  may  be 
more  or  less  sensitive  than  those  species 
represented  in  the  development  of  the 
State-wide  criteria.  Developing  site- 
specific  criteria  for  aquatic  life  is  a  way 
of  taking  unique  conditions  of  a  specific 
portion  of  a  water  body  into  account  so 
that  criteria  adequately  protect  aquatic 
life  from  acute  and  chronic  effects. 
Chapter  4  of  the  Handbook  provides 
procedures  for  setting  site-specific 
criteria  for  aquatic  life  which  may  be 
utilized  as  a  basis  for  establishing  water 
quality  standards.  Using  those 
procedures,  the  resulting  chronic  or 
acute  aquatic  life  criteria  may  be  more 
or  less  stringent  than  the  otherwise 
applicable  State  criteria. 

There  is  presently  no  such  specific 
guidance  regarding  site-specific 
modifications  to  human  health  water 
quality  criteria.  Additionally,  there  is 
presently  no  National  guidance  for 
deriving  wildlife  water  quality  criteria 
or  site-specific  modifications  to  wildlife 
criteria.  However,  present  regulations 


do  allow  States  to  modify  any  criteria  to 
reflect  site-specific  conditions  provided 
that  the  modified  criteria  are  protective 
of  designated  uses  and  based  on  sound 
scientific  rationale  (40  CFR  131.11).  One 
of  the  issues  that  States  might  consider 
in  developing  site-specific 
modifications  to  hiunan  health  criteria, 
for  example,  is  local  fish  consumption 
rates.  (See,  generally,  memorandum 
from  Lajuana  S.  Wilcher  to  Regional 
Water  Management  Division  Directors, 
dated  January  5, 1990.  which  is 
available  in  the  administrative  record 
for  this  rulemaking.) 

National  water  quality  criteria  are 
based  upon  data  from,  and  assumptions 
specifically  applicable  to,  the  entire 
United  States.  The  Great  Lakes  criteria/ 
values  proposed  in  the  proposed 
Guidance  differ  from  the  National 
criteria  in  part  because  they  were 
derived  using  data  and  assumptions 
relevant  to  the  Great  Lakes  System.  For 
example,  certain  aquatic  life  criteria/ 
values  have  been  lowered  to  protect 
commercially  or  recreationally 
important  species  within  the  Great 
Lakes  System  (e.g.,  steelhead  rainbow 
trout).  As  another  example,  BAFs  used 
in  developing  human  health  criteria/ 
values  for  the  Great  Lakes  System 
assume  a  fish  lipid  content  of  five 
percent  based  on  Great  Lakes-specific 
data  instead  of  the  National  average 
lipid  content  of  three  percent  used  for 
the  derivation  of  National  criteria.  The 
purpose  of  using  Great  Lakes-specific 
data  and  assumptions  in  deriving 
criteria/values  is  to  more  accurately 
calculate  ambient  criteria  levels  that  are 
protective  of  aquatic  life,  wildlife  and 
humans  within  the  Great  Lakes  System. 

Even  though  the  Great  Lakes  criteria/ 
values  already  reflect  Great  Lakes-based 
modifications  of  the  National  criteria, 
there  may  be  local  areas  within  the 
Great  Lakes  System  where  conditions 
vary  sufficiently  from  the  assumptions 
underlying  the  methodologies  for 
deriving  Tier  I  criteria  and  Tier  II  values 
to  merit  the  application  of  more 
narrowly  applicable  site-specific 
criteria.  Procedure  1  of  the  proposed 
Implementation  Procedures  specifies 
the  circumstances  where  a  State  may 
develop  site-specific  modifications  to 
the  Great  Lakes  aquatic  hfe,  human 
health  and  wildlife  criteria  as  well  as 
bioacciunulation  factors.  The  proposed 
Implementation  Procedures  allow 
modifications  to  be  made  to  acute  or 
chronic  aquatic  life  criteria/values  in  a 
manner  consistent  with  Chapter  4  of  the 
Handbook.  This  Handbook  only  covers 
site-specific  water  quality  criteria  for  the 
protection  of  aquatic  life.  Consistent 
with  that  guidance,  site-specific 
modifications  to  acute  and  chronic 
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aquatic  life  criteria/values  for  the  Great 
Likes  System  under  the  proposed 
Guidance  may  result  in  more  or  less 
stringent  aquatic  life  criteria/ values  than 
those  calculated  using  the  Great  Lakes 
aquatic  life  methodology. 

The  Handbook  only  sets  forth 
procedures  for  developing  site-specific 
modifications  to  aquatic  life  criteria 
when  such  modifications  are 
appropriate  because  either  local  water 
quality  parameters  alter  the  biological 
availability  or  toxicity  of  a  pollutant,  or 
the  sensitivity  of  local  aquatic 
organisms  differ  significantly  from  the 
species  actually  tested  in  developing 
criteria.  Proposed  implementation 
procedure  1.  however,  goes  beyond  the 
Handbook  by  also  allowing  the  Great 
Lakes  States  and  Tribesio  develop  site- 
specific  modifications  to  chronic 
aquatic  hfe  criteria/values  for  the  Great 
Lakes  System  to  reflect  local  physical 
and  hydrologic  conditions.  Specifically, 
the  Great  Lakes  States  and  Tribes  would 
be  allowed  to  also  develop  site-specific 
modifications  to  chronic  aquatic  life 
criteria/values  by  showing  that  either 
hydrologic  conditions  or  physical 
conditions  related  to  the  natural  features 
of  a  water  body,  such  as  lack  of  a  proper 
substrate,  cover,  flow,  depth,  poofs, 
riffles,  and  the  like,  unrelated  to 
ambient  water  quality,  preclude  aquatic 
life  from  remaining  in  the  site  for  96 
hours  or  more.  These  site-specific 
conditions  may  also  be  taken  into 
account  in  determining  whether  a 
discharge  must  comply  with  the  chronic 
whole  effluent  toxicity  requirements 
specified  in  proposed  procedure  6.A.2. 
This  provision  is  discussed  in  section 
Vm.F  of  the  preamble. 

As  explained  above  in  the  section  of 
this  preamble  on  the  Applicability  of 
the  Tier  I  and  Tier  II  Criteria/Values,  the 
Initiative  Steering  Committee  intended 
that  the  States  be  given  additional 
flexibility  to  modify  chronic  aquatic  hfe 
criteria/values  where  physical  and 
hydrologic  conditions  prevent  aquatic 
life  from  remaining  in  a  specific  water 
body  for  96  hours  or  more.  The  Steering 
Committee  was  concerned  that  the 
chronic  aquatic  life  criteria/ values 
would  be  unnecessarily  stringent  in 
protecting  aquatic  life  in  such  locations 
because  the  chronic  aquatic  life 
methodologies  assume  that  aquatic  Hfe 
are  exposed  to  pollutants  in  a  specific 
water  body  for  at  least  96  hours. 
Consistent  with  the  Steering  Committee 
dehberations.  the  proposed  Guidance 
allows  the  States  to  develop  site-specific 
modifications  to  the  chronic  aquatic  life 
criteria/values  to  reflect  local  physical 
and  hydrologic  conditions. 

EPA  beUeves  that  it  is  possible  that 
there  may  be  sites  within  the  Great 


Lakes  System  where  aquatic  Ufe  will  not 
remain  at  the  site  for  more  than  96 
hours.  Consequently,  aquatic  life  can  be 
protected  from  suffering  chronic  health 
effects  at  such  sites  by  criteria/values 
less  stringent  than  those  developed 
under  the  proposed  Great  Lakes 
Guidance.  Similarly,  in  sites  where 
conditions  preclude  all  but  a  few  forms 
of  aquatic  life  from  living  in  a  specific 
site,  it  is  possible  that  the  few  forms  of 
aquatic  Hfe  hving  at  the  site  may  be 
protected  by  less  stringent  criteria/ 
values.  Because  the  physical  and 
hydrologic  condition  justification  for 
the  exception  to  procedure  6.A.2  of 
appendix  F  is  functionally  equivalent  to 
a  justification  for  the  removal  of  a 
designated  use  at  40  CFR  131.10(g)(2), 
(4)  and  (5),  EPA  expects  this  exception 
will  typically  be  used  for  waters  where 
a  full  aquatic  Ufe  use  is  unattainable. 
States  must  ensure  that  the  application 
of  this  exception  does  not  impair  the 
water  quaUty  of  downstream  waters. 

The  proposed  Great  Lakes  Guidance 
does  not  provide  for  the  same  flexibility 
in  terms  of  site-specific  modifications  to 
the  wildlife  and  human  health  criteria/ 
values  or  to  bioaccumulation  factors  as 
is  available  for  aquatic  Hfe  criteria/ 
values.  The  proposed  Guidance  restricts 
site-specific  modifications  to  human 
health  criteria/values,  wildUfe  criteria/ 
values,  or  bioaccumulation  factors  to 
only  those  which  would  increase  the 
level  of  protection  for  humans  and 
waldhfe.  The  proposed  Guidance,  in 
allowing  States  to  adopt  less  stringent 
criteria/values  for  aquatic  Life,  but  not 
for  human  health  and  wildlife,  is 
consistent  with  the  Steering 
Committee's  proposal. 

EPA  believes  tnat  although  less 
stringent  site-specific  criteria/value 
modifications  can  be  justified  for 
aquatic  hfe,  similar  justifications  may 
not  exist  with  respect  to  less  stringent 
wildlife  and  human  health  criteria/ 
values  or  BAFs.  For  example.  EPA  does 
not  believe  that  there  are  natural 
conditions  in  the  Great  Lakes  System 
which  preclude  humans  and  wildlife 
from  consuming  fish  and  recreating  in 
specific  sites.  Similarly,  even  if  there 
may  be  local  populations  of  humans  and 
wildhfe  less  exposed  to  toxicants  than 
assumed  in  deriving  the  State-wide 
criteria,  a  less  stringent  site-specific 
modification  may  not  be  appropriate 
given  the  mobility  of  humans  and 
wildlife  into  and  out  of  these  localized 
areas.  Instead.  EPA  assumes  that,  due  to 
their  mobility,  humans  and  wildlife  feed 
from  and  recreate  in  all  portions  of  the 
Great  Lakes  System.  EPA  beUeves  that 
these  assumptions  are  reasonable  and 
appropriate  in  Ught  of  the  goals  and 
objectives  of  the  Clean  Water  Act  and 


the  Great  Lakes  Water  Quality 
Agreement.  However,  EPA  requests 
comment  on  these  assumptions. 

The  proposed  Guidance  allows  Great 
Lakes  States  and  Tribes  to  adopt  site- 
specific  modifications  allowing  for 
application  of  less  stringent  aquatic  life 
criteria/values  where  local  water  quahty 
parameters  alter  the  biological 
availabihty  and/or  toxicity  of  a 
pollutant,  but  does  not  allow  similar 
site-specific  modifications  for  human 
health  and  wildhfe  criteria/values.  This 
proposal  is  consistent  with  the  proposal 
of  the  Steering  Committee.  In  those 
cases  where  the  biological  availabihty 
and/or  toxicity  of  a  pollutant  is 
decreased  by  local  water  quaUty 
conditions  (e.g..  pH.  hardness, 
alkalinity,  suspended  sohds).  a  less 
stringent  criteria/value  for  aquatic  hfe 
will  adequately  protect  aquatic 
organisms.  The  proposed  Guidance 
reflects  a  more  conservative  approach 
with  respect  to  humans  and  wildhfe  by 
allowing  only  more  stringent  site- 
specific  modifications.  EPA  beUeves 
that  this  conservative  approach  is 
appropriate  because  of  the  mobility  of 
humans  and  wildlife  and  their  potential 
for  exposure  to  these  pollutants  in 
different  areas  of  the  Great  Lakes  basin. 
In  addition,  there  is  not  adequate 
information  to  quantify  the  total 
environmental  uptake  by  humans  and 
wildlife  from  different  exposure  routes. 
In  light  of  these  uncertainties.  EPA 
proposes  to  use  an  approach  that  may 
resuh  in  human  health  and  wildlife 
criteria/values  which  are  somewhat 
overprotective  in  those  cases  where 
local  water  quahty  parameters  decrease 
the  biological  availability  and/or 
toxicity  of  a  water  body.  This  approach 
would  err  on  the  side  of  being 
overprotective  rather  than 
underprotective.  EPA  invites  comment 
on  whether  the  proposed  approach  for 
humans  and  wildhfe  is  reasonable  or 
whether  less  stringent  site-specific 
modifications  should  be  allowed  under 
certain  circumstances. 

Specifically.  EPA  requests  comment 
on  whether  the  proposed  Guidance 
should  be  modified  to  allow  for 
development  of  less  stringent  site- 
specific  modifications  to  all  types  of 
criteria/values  (including  human  health 
and  vrildhfe)  and  BAFs  under  any  of  the 
scenarios  described  below  or  under  any 
other  scenarios.  Comment  is  requested 
on  whether  less  stringent  site-specific 
modifications  should  be  allowed  for 
human  health  and  wildhfe  criteria/ 
values  where  local  water  quahty 
parameters  decrease  the  biological 
availabihty  and/or  toxicity  of  a 
pollutant.  EPA  invites  specific  comment 
on  adding  to  the  human  health  and 
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wildlife  provisions  the  same  text  as 
appears  in  section  A.l.a  of  procedure  1* 
of  appendix  F  for  aquatic  life.  EPA  also 
invites  comment  on  whether  less 
stringent  site-specific  modifications 
should  be  allowed  for  bioaccumulative 
pollutants  where  local  physical  or 
hydrologic  conditions  do  not  allow 
aquatic  life  that  may  be  consumed  by 
humans  or  wildlife  to  be  present  in  the 
water  body  long  enough  to  reach  steady- 
state  bioaccxraiulation.  EPA  further 
invites  comment  on  whether  less 
stringent  site-specific  modifications 
should  be  allowed  for  bioaccumulation 
factors  if  reliable  data  shows  that  local 
bioaccumulation  is  low^er  than  the 
system-wide  value. 


EPA  also  invites  comment  on  whether 
it  should  allow  in  the  final  Great  Lakes 
Guidance  the  development  of  less 
stringent  site-specific  modifications  to 
the  aquatic  life  criteria/values,  as 
proposed  today.  Eliminating  the  option 
would  enhance  consistency  of  criteria  in 
the  Great  Lakes  System. 

The  proposed  Guidance  for  wildlife 
criteria/values  states  that  modifications 
may  be  made  on  a  site-specific  basis  to 
provide  an  additional  level  of  protection 
for  a  species  determined  to  require 
greater  protection,  for  any  reason.  The 
proposed  Guidance  specifies  that  such 
site-specific  modifications  may  be 
accomplished  through  the  incorporation 
of  an  additional  uncertainty  factor  in  the 


equation  for  the  wildlife  value.  The  text 
presented  below  provides  additional 
guidance  on  the  equation  for  the 
calculation  of  the  wildlife  value  and  is 
in  keeping  with  the  intent  of  the 
hiitiative  Committees.  EPA  requests 
comment  on  the  use  of  the  following 
alternate  text  to  replace  the  text  of 
procedure  1.A.2  of  appendix  F  of  the 
proposed  Guidance. 

Wildlife  criteria  or  values  may  be  modified 
on  a  site-specific  basis  to  provide  an 
additional  level  of  protection  for  a  species 
determined  to  require  greater  protection,  for 
any  reason.  This  may  tie  accomplished 
through  the  use  of  an  additional  uncertainty 
factor  in  the  equation  for  the  wildlife  value 
as  presented  below: 


i^^ry  ^  (NOAEL  X  SSF  x  ISF)  x  Wt ^ 
W^+(FaXBAF) 


where: 

The  terms  are  defined  in  appendix  D, 
section  II  of  the  proposed  Guidance 
except  that: 

NOAEL=No  Observed  Adverse  Effect 
Level  in  milligrams  per  kilogram 
body  weight  per  day  (nag/kg/d) 
determined  for  the  taxonomic  class 
to  which  the  species  requiring 
greater  protection  belongs. 

\VtA=Average  weight  in  kilograms  (kg) 
of  the  species  requiring  greater 
protection. 

VVA=Average  daily  volume  of  water 
consumed  by  the  species  requiring 
greater  protection,  in  liters  per  day. 

FA=Average  daily  amount  of  food 

consumed  by  the  species  requiring 
greater  protection,  in  kilograms  per 
day  (kg/d). 

B.\F=Aquatic  life  bioaccumulation 
factor  in  Utras  per  kilogram  (L/kg) 
for  the  trophic  level(s)  at  which  the 
species  requiring  greater  protection 
feeds.  The  BAF  is  chosen  using 
guidelines  for  wildUfe  presented  in 
appendix  B.  section  V.B  of  the 
proposed  Guidance. 

ISF=Intraspecies  sensitivity  factor.  An 
uncertainty  &ctor  to  accoimt  for 
difterences  in  toxicological 
sensitivity  among  members  of  the 
population  of  the  species  requiring 
greater  protection  (may  be  0.1  or 
less). 

The  equation  presented  above  for  the 
calculation  of  a  site-specific  wildlife 
criterion  for  species  requiring  greater 
protection  incorporates  the  use  of  the 
NOAEL  determined  for  the  taxonomic 
class  to  which  the  species  requiring 
greater  protection  belongs.  It  is  possible 
that  the  site-specific  wildlife  criterion 


may  be  based  on  a  species  ft-om  a 
different  taxonomic  class  than  the 
wildlife  value  used  to  derive  the  State- 
wide wildlife  criterion.  However,  site- 
specific  modifications  may  only  be 
made  when  the  site-specific  wildlife 
criterion  which  results  is  more  stringent 
than  the  State-wide  wildhfe  criterion.  In 
addition,  the  above  equation  for  the 
wildlife  value  includes  an  intraspecies 
sensitivity  factor  (ISF)  to  provide 
additional  protection  to  individuals  in  a 
population  since  the  proposed  wildhfe 
methodology  is  derived  to  protect 
wildlife  populations,  not  individuals 
within  the  population.  Therefore,  EPA 
highlights  the  use  of  site-specific 
modifications  for  the  protection  of 
individuals  within  a  population  for 
species  requiring  greater  protection  for 
public  comment. 

Section  ILK  of  today's  preamble  states 
that  EPA  has  initiated  informal 
consultation  with  the  FWS  to  ensure 
that  the  requirements  in  part  132  are  not 
likely  to  cause  jeopardy  for  threatened 
or  endangered  species  in  the  Great 
Lakes  System.  EPA  invites  comments  on 
whether  procedure  1  in  appendix  F  to 
part  132  should  contain  specific  text 
requiring  modification  on  a  site-specific 
basis  of  aquatic  life  and  wildhfe  criteria/ 
values  to  provide  protection  appropriate 
for  threatened  or  endangered  species. 

Individual  Great  Lakes  States  may 
make  a  decision  to  modify  any  aquatic 
Ufe,  human  health  or  wildlife  criterion/ 
value  consistent  vnth  the  requirements 
of  this  guidance.  Site-specific 
modifications  to  criteria  must  be 
submitted  to  EPA  for  approval  or 
disapproval  in  accordance  with  section 
303(c)  of  the  Clean  Water  Act  and  40 


CFR  131.20.  In  addition,  the  proposed 
Guidance  would  require  that  the  State 
share  information  concerning  site- 
specific  modifications  to  Great  Lakes 
criteria/values  with  other  Great  Lakes 
States.  The  State  must  notify  the  other 
Great  Lakes  States  at  the  time  a  State 
proposes  any  site-specific  modification 
and  supply  a  justification  for  any  less 
stringent  site-specific  modification.  The 
State  may  send  a  notice  to  the 
appropriate  State  agency  designees  and/ 
or  notify  the  EPA  Region  V 
Clearinghouse  to  comply  with  this 
requirement.  The  piupose  of  the  notice 
is  to  allow  other  Great  Lakes  States  to 
comment  on  proposed  site-specific 
modifications  to  criteria/values  since  a 
primary  objective  of  today's  proposed 
Guidance  is  to  provide  consistency 
among  the  Great  Lakes  States. 

EPA  invites  comment  on  two  possible 
alternatives  to  the  proposed  procedure  1 
of  appendix  F.  Under  the  first 
alternative,  site-specific  modifications 
as  provided  in  procedure  1  would  be 
available  only  for  tributaries  and 
connecting  channels,  not  the  open 
waters  of  the  Great  Lakes.  This  first 
alternative  was  developed  by  the 
Technical  Work  Group,  which  felt  that 
the  Great  Lakes  criteria  provide 
appropriate  protection  for  the  open 
waters  of  the  Great  Lakes  and  that  the 
proposed  procedure  1  should  only  be 
used  for  rather  small  localized  areas  to 
provide  needed  additional  protection  of 
specific  subpopulations  within  those 
areas  and,  for  aquatic  life,  limited  less 
stringent  modifications.  The  reason  for 
the  Work  Group's  proposal  was  to 
ensure  that  a  consistent  set  of 
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requirements  is  applied  throughout  the 
open  waters  of  the  Great  Lakes. 

Although  EPA  recognizes  that  one  of 
the  goals  expressed  in  the  legislative 
history  of  the  Great  Lakes  Critical 
Programs  Act  of  1990  is  to  promote 
consistency  in  Great  Lakes  water  quality 
standards,  EPA  does  not  view  this  goal 
as  overriding  the  authority  specifically 
reserved  to  States  and  Tribes  in  section 
510  of  the  Clean  Water  Act  to  enact 
more  stringent  requirements  than 
necessary  to  implement  Clean  Water  Act 
requirements.  Furthermore,  Article  IV(a) 
of  the  Great  Lakes  Water  Quahty 
Agreement  also  clearly  provides  that  the 
Agreement  is  not  intended  to  preclude 
adoption  of  more  stringent 
requirements.  Consequently,  EPA  is  not 
authorized  under  the  Clean  Water  Act  to 
prohibit  States  from  adopting  more 
stringent  criteria/values  for  tixe  open 
waters  of  the  Great  Lakes  System.  For 
these  reasons,  EPA  is  not  proposing  this 
first  alternative  in  today's  proposed 
GuidanoQ.  Nevertheless,  EPA  invites 
comment  on  this  first  alternative,  and 
on  EPA's  interpretation  of  the  Clean 
Water  Act. 

A  second  alternative  would  provide 
that  the  site-specific  modification 
procedures  in  procedure  1  of  appendix 
F  would  differ  for  pollutants  that  are  not 
bioaccumulative  chemicals  of  concern 
(BCCs).  For  non-BCCs,  this  alternative 
approach  would  allow  site-specific 
modifications  for  human  health  and 
wildlife  criteria/values  that  are  either 
more  stringent  or  less  stringent  than  the 
criteria/values  derived  using  the 
proposed  Guidance  methodologies, 
depending  on  local  considerations  (e.g., 
water  quality  characteristics).  This 
alternative  approach  would  provide 
additional  flexibility  to  the  States  in 
conducting  site-specific  modifications 
for  non-BCCs. 

This  second  alternative  was  not 
viewed  favorably  by  the  Great  Lakes 
Steering  Committee.  EPA  is  proposing 
today  that  only  those  site-specific 
modifications  which  result  in  more 
stringent  human  health  and  wildlife 
criteria/values  be  allowed  under  the 
proposed  Great  Lakes  Guidance, 
consistent  with  the  Steering  Committee 
proposal.  However,  EPA  invites 
comment  on  this  possible  alternative 
approach. 

B.  Variances  From  Water  Quality 
Standards  for  Point  Sources 

The  proposed  Water  Quality 
Guidance  for  the  Great  Lakes  System 
proposes  Guidance  to  be  followed  by 
the  Great  Lakes  States  and  Tribes  in  the 
development  of  procedures  for  granting 
variances  from  water  quality  standards 
for  point  sources  at  40  CFR  part  132, 
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appendix  F.  procedure  2.  This  proposed 
Guidance  is  not  intended  to  require  the 
States  or  Tribes  to  include  a  variance 
provision  as  part  of  their  standards 
program.  Rather,  EPA  is  proposing  to 
permit  Great  Lakes  States  and  Tribes  to 
include  water  quality  standards 
variance  provisions  in  their  water 
quality  standards,  and  grant  variances 
based  on  those  provisions,  as  long  as 
they  are  at  least  as  stringent  as  those 
proposed  herein.  The  proposed  water 
quality  standards  variance  procedure 
provides  a  mechanism  for  States  and 
Tribes  to  maintain  goal  standards  and 
assure  compliance  with  sections 
301fb)(l)(C)  and  402(a)(1)  of  the  CWA 
that  require  NPDES  permits  meet 
applicable  water  quahty  standards, 
while  granting  temporary  relief  to  point 
source  dischargers. 

The  intent  of  the  variance  provision  is 
to:  Provide  a  mechanism  by  which 
permits  can  be  written  to  meet  a 
modified  standard  where  compliance 
with  the  underlying  water  quality 
standard  is  demonstrated  to  be 
infeasible;  encourage  maintenance  of 
original  standards  as  goals  rather  than 
removing  uses;  identify  conditions 
under  which  such  variances  may  be 
granted;  identify  the  requirements  for 
variance  applications;  and  ensure  the 
highest  level  of  water  quality  achievable 
while  the  variance  is  in  effect. 

1.  Current  EPA  Policy 

For  some  time.  EPA  has 
acknowledged  State  or  Tribal  authority 
to  grant  variances  from  water  quality 
standards  and  has  approved  both  State- 
adopted  variances  procedures  and  State- 
issued  individual  variances.  Because  the 
Clean  Water  Act  does  not  speak  directly 
to  water  quality  standards  variances  and 
EPA's  regulations  merely  allow  States  to 
adopt  variance  provisions  subject  to 
EPA  approval,  the  permissible  scope  of 
water  quality  standards  variances  must 
be  discerned  from  the  general  structure 
of  the  Clean  Water  Act  and  by  analogy. 
This  process,  conducted  over  the  past 
15  years,  has  resuhed  in  a  variety  of 
guidance  and  interpretive  documents 
which,  together,  set  out  the  evolution  of 
EPA's  current  pohcy  on  water  quality 
standards  variances. 

EPA  first  formally  indicated 
allowability  of  State  water  quality 
standards  variance  provisions  in 
Decision  of  the  General  Counsel  No.  44, 
dated  June  22, 1976,  which  specifically 
considered  an  Illinois  variance 
provision.  EPA  expanded  upon  the 
acceptability  of  State  water  quality 
standards  variance  procedures  in 
Decision  of  the  General  Counsel  No.  58 
(44  FR  39508)  dated  March  29. 1977 
(OGC  #58): 


*  *  *  Rather  than  downgrading  the 
standard  [note;  downgrading  the  standard  is 
currently  referred  to  as  removing  a 
designated  use  in  EPA's  Water  Quality 
Standards  Regulation  at  40  CFR  131.10(g))  for 
an  entire  stream,  or  stream  segment,  some 
States  have  maintained  the  standard,  but 
provided  that  individual  dischargers  may 
receive  variances  for  a  limited  time  period 
from  meeting  standards.  This  approach 
appears  to  be  preferable  environmentally. 
The  more  stringent  standard  is  maintained 
and  is  binding  upon  all  other  dischargers  on 
the  stream  or  stream  segment.  Even  the 
discharger  who  is  given  a  variance  for  one 
particular  constituent  *  •  •  will  be  required 
to  meet  the  applicable  criteria  for  other 
constituents.  The  variance  is  given  for  a 
limited  time  period  and  the  discharger  must 
either  meet  \he  standard  upon  the  expiration 
of  this  time  period  or  must  make  a  new 
demonstration  of  unattainabillty. 

EPA  will  accept  such  variance  procedures 
as  part  of  State  water  quality  standards  as 
long  as  they  are  consistent  with  the 
substantive  requirements  of  40  CFR.  130  17 
Inote:  40  CFR  130.17,  as  revised  on 
November  8, 1983,  is  currently  codified  as 
Water  Quality  Standards  at  40  CFR  1311. 
Therefore,  variances  can  be  granted  by  States 
only  when  achieving  the  standard  is 
unattainable.  In  demonstrating  that  meeting 
the  standard  is  unattainable,  the  State  must 
demonstrate  that  treatment  in  excess  of  that 
required  pursuant  to  section  301(b)(2)  (A) 
and  (B)  of  the  CWA  is  necessary  to  meet  the 
standard  and  also  must  demonstrate  that 
requiring  such  treatment  will  result  in 
substantial  and  widespread  economic  and 
social  impact  *  •  •. 

The  justification  submitted  by  the  State 
should  include  documentation  that  treaUnent 
more  advanced  than  that  required  by  section 
303(c)(2)(A)  and  (B)  has  been  carehilly 
considered  and  that  alternative  effluent 
control  strategies  have  been  evaluated. 

Since  State  variance  proceedings  involve 
revisions  of  water  quality  standards,  they 
must  be  subjected  to  public  notice, 
opportunity  for  comment,  and  public 
hearing.  (See  section  303(c)(1)  and  40 CFR. 
130.17(a).)  The  public  notice  should  contain 
a  clear  description  of  the  impact  of  the 
variance  upon  achieving  water  quality 
standards  in  the  affected  stream  segment. 

OGC  #58  has  formed  the  basis  for 
EPA's  water  quality  standards  variance 
pohcy  to  the  present.  This  decision  is 
available  in  the  administrative  record 
for  this  rulemaking. 

Subsequent  guidance  has  elaborated 
on  or  clarified  the  policy  over  the  years. 
For  example,  the  Director  of  EPA's 
Criteria  and  Standards  Division 
transmitted  EPA's  definition  of  a  water 
quality  standards  variance  to  the 
Regional  Water  Quality  Standard 
Coordinators  on  July  3,  1979  (1979 
Guidance),  which  is  available  in  the 
administrative  record  for  this 
rulemaking,  variances  are  granted  for  a 
specific  period  of  time  and  must  be 
rejustified  upon  expiration  but  at  least 
every  three  years.  The  three-year 
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rejustiHcation  is  derived  from  the 
triennial  review  requirements  of  section 
303(c)  of  the  CWA. 

The  1983  revisions  of  the  Water 
Quality  Standards  Regulation  allowed 
States  to  include  variances  in  State* 
standards,  subject  to  EPA  review  and 
approval  (40  CFR  131.13).  In  the 
preamble  discussion  of  the  General 
Pobcies  Section  (1983  Preamble  at  48 
FR  51403),  EPA  re-affirmed  the 
allowability  of  State  water  quality 
standards  variances  mirroring  the 
requirements  as  set  out  in  OGC  #58: 

EPA  has  approved  State-adopted  variances 
in  the  past  and  will  continue  to  do  so  if:  each 
individual  variance  is  included  as  p>art  of  the 
water  quality  standard  •   *   *  and  is  granted 
based  on  a  demonstration  that  meeting  the 
standard  would  cause  widespread  social  and 
economic  impact,  the  same  test  as  if  the  State 
were  changing  a  use  based  on  widespread 
social  and  economic  impact  •  •  •  With  the 
vaiiance  pnvision,  NPDES  permits  may  be 
written  such  that  reasonable  progress  is  made 
toward  attaining  the  standards  without 
violating  section  402(a)(1)  of  the  CWA  which 
states  that  NPDES  pennits  must  meet  the 
applicable  water  quality  standards. 

The  1983  preamble  noted  that  water 
quahty  standards  variances  were 
appropriate  for  granting  relief  to  NPDES 
discharge  permits  and  linked  the 
granting  of  such  variances  to  reasonable 
progress  being  made  toward  meeting  the 
underlying  standards. 

In  December  1983,  EPA  produced  a 
Handbook  to  assist  in  implementing  the 
1983  Regulation.  The  Handbook 
explains  that  in  showing  widespread 
social  and  economic  impact,  the 
determining  factor  is  whether  the 
impact  on  the  discharger  is  sufficient  to 
have  a  substantial  and  widespread 
impact  on  the  affected  community  and 
not  just  on  the  discharger. 

On  March  15, 1985.  the  Director  of  the 
Office  of  Water  Regulations  and 
Standards,  responding  to  questions 
raised  on  water  quality  standards 
variances,  issued  a  reinterpretation  of 
the  factors  that  could  be  considered 
when  granting  variances  (1985 
Guidance).  This  memorandum 
explained  that  variances  could  be  based 
on  any  of  the  grounds  outhned  in  40 
CFR  131.10(g)  for  removing  a  designated 
use,  not  merely  on  the  widespread 
social  and  economic  impact  ground. 
This  interpretation  was  based  on  the 
fact  that,  under  section  510  of  the  Clean 
Water  Act,  States  have  the  right  to 
establish  more  stringent  standards  than 
those  suggested  by  EPA.  Therefore,  as 
long  as  any  temporary  water  quahty 
standards  variance  conforms  to  the 
requirements  established  in  40  CFR 
131.13(g]  for  removal  of  a  designated 
use,  it  would  be  more  stringent  than  the 


Federal  requirements  since  it  would  be 
a  temporary  rather  than  permanent 
change. 

2.  GLWQI  Proposal  (40  CFR  Part  132. 
Appendix  F.  Procedure  2) 

The  proposed  Great  Lakes  Guidance, 
procedure  2  of  appendix  F  of  part  132, 
proposes  a  procedure  to  ensure 
consistent  application  of  water  quality 
standards  variances  for  the  Great  Lakes 
States  and  Tribes.  Variances  can  be 
requested  for  any  of  the  grounds  which 
justify  removing  designated  uses  set  out 
at  40  CFR  131.10(g). 

The  six  conditions  set  forth  in 
proposed  procedure  2.C.1  through  2.C.6 
of  appendix  F  are,  as  discussed  above, 
taken  from  40  CFR  131.10(g)  and  are 
generally  self  explanatory.  EPA  has  not 
provided  further  details  or  definition  for 
these  six  conditions  for  that  reason  and 
because  it  could  interfere  with  the 
intention  to  give  the  States  and  Tribes 
some  latitude  in  applying  this  provision 
on  a  case-by-case  basis.  However,  EPA 
solicits  comments  on  whether 
procedure  2.C3  of  appendix  F  should 
be  clarified  to  prevent  any  bootstrapping 
by  parties  who  have  contributed  to  the 
human-caused  conditions  or  sources  of 
pollution.  That  is,  should  parties  that 
have  contributed  to  conditions  that 
prevent  water  quahty  standards  from 
being  attained  be  explicitly  prohibited 
from  being  granted  a  water  quality 
standards  variance  based  on  that  non- 
attainment?  An  example  of  such 
bootstrapping  might  be  a  discharger, 
whose  past  or  present  activities 
(including,  but  not  limited  to, 
discharges,  spills,  or  leaching  of 
pollutants)  have  contaminated 
sediments  which  currently  cause  non- 
attainment  of  water  quahty  standards, 
requesting  a  water  quality  standards 
variance  based  on  that  previous  and/or 
continuing,  pollution. 

As  mentioned  in  the  discussion  on 
pollutants  in  intake  waters  (section 
VIII.E  of  the  preamble),  variances  may 
be  available  under  procedure  2.C.6  of 
appendix  F  for  certain  dischargers 
where  the  intake  water  contains  a 
ubiquitous  pollutant  which  is  found  in 
almost  all  water  bodies  in  a  watershed 
at  about  the  same  concentration  due  to 
watershed-wide  contributions  from 
nonpoint  sources  and  where  removing 
the  pollutant  would  cause  a  substantial 
and  widespread  social  and  economic 
impact.  In  the  case  of  small  dischargers 
unable  to  meet  the  widespread  social 
and  economic  impact  test,  a  variance 
may  be  available  under  procedure  2.C.3 
of  appendix  F,  which  appUes  where 
there  are  human  caused  conditions  or 
sources  of  pollution  that  cannot  be 
remedied,  at  least  in  the  near  term.  In 


either  case,  the  variance  would  establish 
an  interim  criterion  for  the  pollutant 
that  accounts  for  the  background  level 
and  the  level  of  incidental  removal 
obtained  by  the  discharger's  proposed  or 
existing  treatment  system.  EPA  seeks 
comment  on  whether  such  variances 
addressing  ubiquitous  pollutants  should 
be  available  to  new  as  well  as  existing 
dischargers.  Comments  are  also  solicited 
on  whether  this,  or  any  of  the  other  six 
conditions  for  granting  a  water  quality 
standards  variance,  require  further 
explanation  or  clarification. 

The  proposed  Guidance  would  not 
require  the  Great  Lakes  States  or  Tribes 
to  have  a  variance  procedure  for  water 
quality  standards,  but  if  they  adept  one, 
it  would  be  required  to  be  consistent 
with  the  procedure  proposed  herein.  In 
the  prop>osed  Guidance,  Great  Lakes 
States  and  Tribes  would  retain  the 
discretion  to  define  what  specific 
information  they  will  require  in  a 
permittee's  variance  demonstration  and 
application  pursuant  to  procedures  2.C 
and  2.D  of  appendix  F.  Great  Lakes 
States  and  Tribes  would  also  have  the 
discretion  to  define  the  decision  criteria 
the  Great  Lakes  State  or  Tribe  will  use 
when  approving  or  disapproving  a 
variance  under  procedure  2.F  of 
appendix  F.  as  long  as  they  are  at  least 
as  stringent  as  the  requirements 
proposed  in  procedure  2.C  subject  to 
EPA  review  and  approval. 

A  Great  Lakes  State  or  Tribe  choosing 
to  adopt  variance  procedures  will 
provide  information,  pursuant  to  part 
132.5(b)(3)  of  the  proposed  Guidance, 
on  the  requirements  for  the  variance    . 
demonstration  and  application  as  wjsll 
as  the  evaluation  criteria  that  the  St<ite 
or  Tribe  would  use  to  approve  or        \ 
disapprove  specific  variances.  This  will 
assure  that:  the  public  has  sufficient 
information  to  comment  on  the 
appropriateness  of  a  State's  or  Tribe's 
WQS  variance  process  pursuant  to  part 
132.5(c)  of  the  proposed  Guidance;  EPA 
has  sufficient  details  to  determine  if  the 
State  or  Tribe  procedures  comply  with 
the  CWA  and  are  approvable  pursuant 
to  part  132.5(d)  of  die  proposed 
Guidance;  and  both  EPA  and  the  public 
have  adequate  information  on  which  to 
judge  State  or  Tribal  compliance  with 
its  own  procedures  when  making 
individual  variance  decisions.  EPA 
requests  comment  on  whether  tlie 
appropriate  amount  of  latitude  is  given 
the  States  and  Tribes  and  on  whether  it 
will  pro\'ide  for  the  consistency  within 
and  between  State  and  Tribal  programs 
in  the  Great  Lakes  System  that  the 
proposed  Guidance  is  intended  to 
provide.  Neither  the  procedure 
proposed,  nor  any  State  or  Tribal 
procedures  adopted  consistent  with  it. 
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would  require  States  or  Tribes  to  grant 
variances  in  any  specific  circumstance. 

EPA  requests  comment  on  whether 
this  section  provides  adequate  guidance, 
and  sufficient  detail,  for  the  Great  Lakes 
States  and  Tribes  to  make  appropriate 
decisions  on  water  quality  standards 
variance  applications. 

3.  Applicability 

The  Guidance  requires  variances 
apply  only  to  the  permittee  requesting 
the  variance  and  only  to  the  pollutant(s) 
specified.  The  water  Quality  standards 
for  the  effected  water  body  are  not 
otherwise  changed  by  a  water  quality 
standards  variance.  Although  a  variance 
modifies  specific  criteria  for  specific 
NPDES  discharges,  the  underlying  water 
quality  standards  for  the  water  body 
have  full  force  and  effect  for  all  other 
purposes,  and  any  controls  placed  on 
other  sources  of  pollution  to  the  water 
body  should  be  designed  to  meet  those 
standards.  Any  TMDLyWUV/LA.  NPDES 
permit  (other  than  the  specific  one 
modified  pursuant  to  the  variance),  or 
other  water  pollution  control 
requirement  is  to  be  implemented  in  a 
manner  consistent  with  the  appropriate 
implementation  absent  the  variance. 
The  piroposed  Guidance  would  not 
allow  variances  for  new  or 
recommencing  dischargers  as  those 
terms  ate  defined  at  40  CFR  122.2. 
Water  quality  standards  variances  are 
intended  to  provide  relief,  where 
appropriate,  to  existing  dischargers. 
Variance  could  apply  to  existing 
dischargers  even  where  water  quality 
standards  have  been  on  the  books  for  a 
w  hile  (ajs  long  as  they  have  consistently 
not  been  attained).  New  and 
recommraicing  dischargers  should 
design  their  faciUties  and  treatment  to 
meet  waiter  quality  standards.  EPA 
requests  comment  on  the 
appropriateness  of  these  restrictions  and 
on  whether  variance  requirements  for 
increasing  dischargers  should  be 
different  from  those  for  existing 
dischar^rs  as  those  terms  are  defined  at 
procedure  9.D  of  appendix  F  of  the 
proposed  Guidance  and  whether  the 
definition  for  new  discharge  at 
procedure  9.D  of  appendix  F  of  the 
proposed  Guidance  is  more  appropriate 
to  this  section  than  the  definition  at  40 
CFR  122.2. 

4.  Maxiaium  Timefi-ame 

The  Great  Lakes  Guidance  proposes  a 
maximum  three-year  limit  on  the 
duration  of  variances,  subject  to 
possible  renewal.  This  is  intended  to 
reinforce  the  triennial  review  required 
of  all  water  quality  standards  in  section 
303(c)  of  the  Clean  Water  Act.  EPA's 
1979  Guidance  clearly  indicated  that 


variances  must  be  reviewed  every  three 
years.  Some  States  and  Tribes  use  the 
triennial  review  process  to  accomplish 
this  review;  however,  this  is  not 
universal  and  triennial  reviews  are  often 
delayed.  EPA  believes  that  the  most 
effective  way  to  assure  that  variances  get 
a  detailed  review  at  the  prescribed 
interval  is  to  require  them  to  actually 
expire  at  no  greater  than  three-year 
intervals. 

5,  Conditions  to  Grant  a  Variance 

Variances  under  the  Great  Lakes 
Guidance  are  applicable  if  any  of  five 
specified  types  of  water  body  conditions 
exist  and/or  the  affected  community 
would  encounter  substantial  and 
widespread  economic  and  social 
impacts  as  a  result  of  the  point  source 
having  to  install  controls  beyond 
technology-based  requirements.  The 
permittee  must  also  make  two  other 
demonstrations. 

The  first  demonstration  would  be  that 
the  requested  variance  is  consistent 
with  State  or  Tribal  antidegradation 
procedures.  This  requirement  would 
prevent  a  variance  that  would  result  in 
a  lowering  of  actual  water  quality  for 
any  pollutant  where  water  quality  for 
that  pollutant  does  not  support  either 
the  designated  or  existing  uses  or  in  any 
w  ater  constituting  an  outstanding 
national  resource  as  proposed  at  section 
LC  of  appendix  E  of  part  132.  This 
provision  would  also  prevent 
dischargers  from  avoiding  the  proposed 
requirements  of  section  I.B  of  appendix 
E  of  part  132  in  high  quality  waters  by 
requesting  a  variance  rather  than 
cx)nducting  an  antidegradation 
demonstration.  In  most  instances, 
variances  are  requested  where  water 
quality  standards  are  already  not  being 
met.  In  addition,  the  requirement  at 
procedure  2.F.1  of  appendix  F  requiring 
dischargers  to  maintain  the  level  of 
treatment  achieved  under  the  previous 
permit  would  normally  prevent  a 
discharger  from  being  granted  a  variance 
that  would  result  in  a  lowering  of  water 
quality.  The  antidegradation  showing 
would  simply  demonstrate  tb  the  State 
and  public  that  either  a  concurrent 
antidegradation  question  is  not  at  issue 
or  that,  if  one  is.  the  regulatory 
provisions  for  antidegradation  are  being 
met.  EPA  requests  comment  on  whether 
this  demonstration  is  appropriate. 
Second,  the  applicant  would  be 
required  to  demonstrate  tlie  extent  of 
any  increased  risk  to  human  health  and 
the  environment  associated  with 
compliance  with  the  variance  compared 
to  the  original  water  quality  standwds, 
and  the  State  or  Tribe  would  be  required 
to  find  that  any  such  increased  risk  is 
consistent  with  the  protection  of  the 


public  health,  safety  and  welfare  before 
granting  a  variance.  Because  variances 
are  from  water  quality  standards  that 
meet  the  goals  and  requirements  of  the 
Clean  Water  Act.  this  language  is 
intended  to  ensure  that  the  general 
requirement  of  section  303(c)(2)(A)  of 
the  CWA  (i.e.,  such  standards  shall  be 
such  as  to  protect  the  public  health  and 
welfare)  is  met  even  though  specific 
protective  criteria  may  be  temporarily 
exceeded. 

The  permittee  has  the  sole 
responsibility  to  provide  sufficient 
relevant  information,  pursuant  to  State 
or  Tribal  requirements,  to  make  a 
variance  demonsL'-ation  for  the 
pollutant(s)  in  question.  Failure  of  the 
permittee  to  make  the  demonstration  or 
to  provide  sufficient  information  in  the 
submitted  demonstration  shall  result  in 
a  State. denial  of  the  variance. 

6.  Timeframe  to  Submit  Application 

The  proposed  Guidance  would  allow 
initiation  of  the  source-specific  variance 
process  after  the  controls  based  upon 
water  quality  standards  are  imposed  in 
NPDES  permits  since  that  is  the  time 
when  a  point  source  discharger  knows 
the  exact  requirements  that  will  be 
imposed  and  is  in  the  best  position  to 
assess  whether  those  Hmits  can  be 
attained.  This  would  reduce  the  number 
of  variance  requests  by  avoiding 
protecting  requests.  Comment  is 
requested  on  whether  it  would  be  more 
appropriate  to  require  initiation  of  the 
variance  process  within  60  days  of  a 
proposed  permit.  If  a  variance  is  granted 
after  the  effective  date  of  the  water 
quality-based  NPDES  effluent  limitation 
in  question  (eg.,  after  completion  of  any 
evidentiary  hearing  during  which  the 
limitation  was  stayed  and  after  the 
compliance  date  for  the  limitation),  then 
the  permittee  will  have  to  demonstrate 
satisfaction  of  the  anti-backsliding 
requirements  of  section  402(o)  of  the 
CWA  before  the  permit  can  be  modified 
to  include  a  less  stringent  effluent 
limitation.  That  demonstration  may  be 
based  on  either  section  402(o)  or  section 
303(D)(4)(A). 

7.  Pubhc  Notice  of  Preliminary  Decision 

The  proposed  Guidance  would 
provide  the  public  an  opportunity  to  be 
involved  at  two  times;  First,  during  the 
comment  period  associated  with  the 
notice  of  receipt  of  the  variance  request; 
and  second,  during  the  public  notice  of 
the  modification  of  the  permit.  In 
addition,  the  requirement  that  variances 
be  appended  to  State  water  quahty 
standards  rules  ensures  that  the  public 
is  made  aware  of  which  variances  have 
been  granted.  Both  public  notices 
should  contain  a  clear  description  of  the 
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impact  of  the  variance  upon  achieving 
water  quahty  standards  in  the  affected 
stream  segment. 

The  following  is  a  simimary  of  the 
elements  that  E3PA  would  expect  to  be 
made  available  to  the  public  in  order  to 
meet  the  public  notification 
requirements  of  the  water  quality 
standards  regulation  and  the  proposed 
Guidance.  These  items  would  not  need 
to  be  included  in  detail  in  the  public 
notice:  however,  the  public  must  be 
made  aware  of  their  existence  and  of 
how  and  where  they  may  be  obtained. 

a.  A  statement  that  the  action  must 
comply  with  the  State's  or  Tribe's 
variance  procedures  and  description  of 
those  procedures. 

b.  Tne  permittee's  demonstration, 
including  the  rationale  for  the  requested 
variance  and  the  extent  of  any  increased 
risk  to  human  health  and  the 
environment  associated  with  the 
variance. 

c.  In  addition,  for  the  public  notice  for 
the  modification  of  the  NPDES  permit, 
the  public  comments  and  public  hearing 
record  pursuant  to  procedure  2.E  of 
appendix  F,  and  the  State  approval 
pursuant  to  procedure  2.F  appendix  F  of 
the  proposed  Guidance. 

EPA  requests  comment  on  whether 
the  public  notice  requirements  in  this 
proposal  are  adequate  to  allow  the 
public  to  be  fully  involved  in  the  State 
water  quality  standards  variance  process 
and,  if  not,  what  requirements  would  be 
adequate. 

8.  Final  Decision  on  Variance  Request 

The  proposed  Guidance  would  allow 
the  State's  or  Tribe's  final  decision  on 
the  variance  request  to  be  an  approval, 
partial  approval,  or  disapproval.  This 
decision  would  be  required  to  include 
all  NPDES  permit  conditions  needed  to 
implement  the  parts  of  the  variance 
approved.  These  conditions  would  be 
designed  to  assure  that:  The  permittee 
minimizes,  to  the  maximum  extent 
possible,  exceedance  of  the  underlying 
water  quality  standards  by 
implementing  the  level  of  treatment 
currently  achievable  (conditions 
requiring  effluent  limitations  at  least  as 
stringent  as  those  achieved  imder  the 
previous  permit);  the  permittee  makes 
reasonable  progress  toward  attaining  the 
water  quality  standards  as  envisioned  in 
the  1983  preamble,  through  appropriate 
conditions  (such  as  the  establishment  of 
a  capital  improvements  fund  and 
continued  investigations  of  treatment 
technologies,  process  changes,  pollution 
prevention,  wastewater  reuse  and/or 
other  techniques  that  will  reduce  the 
level  of  the  pollutant  or  result  in 
compliance  by  the  permittee  with  the 
WQS  and  submission  of  reports  on  the 


investigations  at  such  time  specified  by 
the  State),  and  effluent  limits  sufficient 
to  protect  water  quality  standards  are  in 
effect  upon  expiration  of  the  variance. 

9.  Incorporating  State-  or  Tribal- 
Approved  Variance  Into  Permit 

Once  the  variance  is  granted,  the 
appropriate  NPDES  permitting  authority 
would  be  required  to  modify  the  NPDES 
permit  to  incorporate  all  NTDES  permit 
conditions  determined  to  be  necessary 
to  implement  the  variance. 

10.  Renewal  of  Variance 

The  proposed  Guidance  would 
require  the  permittee  to  apply  for  a 
variance  renewal  and  make  a  new 
showing  of  justification,  no  later  than 
the  required  submission  of  a  permit 
application  for  a  NPDES  permit,  or  60 
days  prior  to  the  expiration  of  the 
variance,  whichever  occurs  earliest; 
variances  would  not  be  automatically 
renewed.  As  part  of  the  renewal 
application,  the  permittee  must  be 
required  to  demonstrate  that  it  has  met 
the  NPDES  permit  conditions 
implementing  the  existing  variance.  The 
same  public  notice  requirements  for  the 
initial  issuance  of  a  variance  would 
apply  to  the  renewal.  Permittees  not 
demonstrating  compliance  with  these 
conditions  would  not  be  eligible  for 
variance  renewal.  EPA  requests 
comment  on  the  sufficiency  of  the 
proposed  renewal  requirements. 

11.  EPA  Approval 

Variances  are  modifications  of  State 
or  Tribal  water  quality  standards  and 
are,  therefore,  subject  to  EPA  review  and 
approval.  Like  other  water  quality 
standards  changes,  variances  are 
effective  when  adopted  (under  the  terms 
of  the  adoption),  whether  or  not  EPA 
review  is  complete.  For  EPA  to  conduct 
an  adequate  review,  sufficient 
information  must  be  submitted. 
Procedure  2.1  of  appendix  F  would  set 
out  the  timeframe  and  substantive 
requirements  for  that  submittal.  EPA's 
review  would  follow  the  procedures  of 
40  CFR  123.44  and  40  CFR  131.21.  EPA 
requests  comment  on  the  sufficiency  of 
the  proposed  information  requirements 
in  this  section  as  well  as  the 
appropriateness  of  the  proposed 
timeframes. 

12.  State  or  Tribal  Water  Quality 
Standards  Revisions 

Because  water  quality  standards 
variances  are  modifications  of  water 
quality  standards,  the  proposed 
Guidance  would  require  the  State  or 
Tribe  to  append  the  State-  or  Tribal- 
approved  variances  to  the  State's  water 
quality  standards.  EPA  has  traditionally 


required  water  quality  standards 
variances  to  be  granted  through  the 
water  quality  standards  adoption 
process.  This  requirement  is  intended  to 
ensure  that:  the  public  is  made  aware 
that  a  water  quality  standards  change  is 
under  consideration  and  has  sufficient 
opportunity  to  comment  on  the  action; 
the  State  or  Tribal  water  quality 
standards  document  accurately  retlects 
the  criteria  that  will  be  used  to  derive 
effluent  Umitations  and  other  water 
quality-based  controls;  and  water 
quality  standards  variances  are 
submitted  to  EPA  for  review  and 
approval/disapproval  under  section  303 
oftheCWA. 

There  was  considerable  concern 
expressed  by  the  States,  during  the 
preparation  of  the  proposed  Guidance, 
that  this  requirement  would  make  water 
quality  standards  variance  adoptions  so 
lengthy  that  variances  would  be 
essentially  unusable  for  granting 
appropriate  relief  to  dischargers  in  a 
timely  manner.  EPA  and  the  Technical 
Work  Group  recognized  this  concern 
and  have,  through  the  public 
participation  and  EPA  review  and 
approval  requirements  of  the  proposed 
Guidance,  met  the  substantive 
requirements  of  a  water  quality 
standards  action  while  allowing  a  water 
quality  standards  variance  be  appended 
to,  rather  than  adopted  in,  the  State  or 
Tribal  standards.  Thus,  the  proposed 
Guidance  allows  the  Great  Lakes  States 
or  Tribes  to  grant  water  quality 
standards  variances  without  requiring 
that  those  variances  go  through  their 
usual  water  quality  standards  adoption 
process.  EPA  requests  comment  on 
whether  the  proposed  Guidance 
adequately  meets  the  intent  and 
substantive  requirements  for  State  or 
Tribal  adoption  of  variances  as  changes 
to  water  quality  standards. 

The  proposed  Guidance  contains  no 
timeframe  under  which  the  State  and 
Tribes  would  be  required  to  append  the 
variance  to  the  standards.  EPA  requests 
comment  on  whether  such  a  mandatory 
timefi-ame  is  necessary,  and  if  so,  what 
that  timeframe  should  be. 

13.  Consistency  With  the  CWA  and 
Conformance  With  the  GLWQA 

The  CPA  requires  EPA  to  develop, 
inter  alia,  guidance  on  procedures  that 
States  must  use  to  implement  the 
Guidance's  water  quality  criteria  in  the 
Great  Lakes  System.  The  CPA  states  that 
the  proposed  Guidance  shall  be  no  less 
restrictive  than  the  provisions  of  the 
Clean  Water  Act,  and  shall  conform 
with  the  objectives  and  provisions  of  the 
Great  Lakes  Water  Quality  Agreement. 
The  variance  provision  contained  in  the 
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proposad  Guidance  complies  witi  these 
requirciments,  as  explained  below. 

a.  Consistency  With  the  Clsan  Water 
Act.  It  js  the  goal  of  the  Clean  Water  Act 
to  achieve,  wherever  attainable,  water 
quality!  which  provides  for  the 
protection  and  propagation  of  fish, 
shellfisjli.  and  wildhfe  and  provides  for 
recreation  in  and  on  the  water.  33  U.S.C. 
1251(2).  EPA's  regulation  found  at  40 
CFR  13tl. 10(g)  addresses  the  above 
language's  phrase  wherever  attainable. 
To  full^  understand  the  proposed 
Guidance  on  water  quality  standards 
variancJBS,  one  must  start  with  diis 
provision.  Basically,  under  the  CVVA's 
regulatory  structiue,  water  quality 
criteria  are  set  by  States  or  Tribes  at 
levels  vihich  are  directed  at  achieving  a 
stream"^  designated  use(s).  40  CFR 
131.10{k)  sets  forth  the  procedure  by 
which  States  or  Tribes  may  remove  a 
stream 'i  designated  beneficial  use, 
under  specified  conditions.  Removing  a 
stream'^  designated  use  due  to  the 
unattaiA«bility  of  that  use  may  have  the 
effect  of  lowering  the  water  quality 
criteria  for  the  subject  stream  segment 
unless  a  use  with  more  stringent  criteria 
is  desighjated. 

Limiting  the  applications  of  40  CFR 
131.10(i)  '^  ^0  ^K  131.iO(h),  which 
states:    | 

State^  may  not  remove  designated 
uses  if:  I 

(1)  Thay  are  existing  uses  (existing  uses  are 
those  uses  actually  attained  in  the  water  body 
on  or  aft^r  November  28. 1975,  whether  or 
net  they  fere  included  in  the  wafer  quality 
standard^.  40  CFR  131.3(e).),  as  defined  in 

§  131  3,  (Le.,)  unless  a  use  requiring  more 
stringent Icriteria  is  added;  or 

(2)  Such  uses  will  be  attained  by 
implemer-ting  effluent  limits  required  under 
sections  iCl(b)  and  306  of  the  CWA  and  by 
implemetting  cost-effective  and  reasonable 
best  management  practices  for  nonpoint 
soiJTce  ccmtrol. 

The  practical  efJect  of  removing  a 
stream 's| designated  use  is  that  the  water 
quality  driteria  (which  are  the  bases  for 
limiting  jthe  discharge  of  pollutants  into 
that  streim)  are  revised  to  meet  the 
reraainiog  or  revised  use(s).  Removing 
or  modifying  a  beneficial  use,  therefore, 
may  effect  a  relatively  widespread  and 
permanent  lowering  in  water  quality 
criteria. 

No  use  removal  provision  exists  in  the 
proposed  Guidance  because,  in  general, 
permanent  removal  of  CWA  goal  uses 
would  have  little  or  no  effect  on  the 
applicable  water  quality  criteria. 
Instead,  as  explained  in  sections  HI,  V 
and  VI  of  this  preamble,  water  quality 
criteria  or  methodologies  for  the 
protection  of  aquatic  life,  wildlife  and 
human  health  are  applicable  basin- 
wide,  with  limited  exceptions  (see 


section  Vm.A  on  site-specific 
modifications). 

In  effect,  the  variance  provision 
included  in  the  proposed  Guidance,  in 
addition  to  providing  the  variance 
function  provided  for  in  40  CFR  131, 
provides  a  method,  appropriate  to  the 
Great  Lakes,  analogous  to  the  Federal 
usR  removal  provision.  Consistent  with 
this  approach,  the  proposed  Guidance 
basically  incorporates  the  language  from 
40  CFR  131.10(g),  with  minor 
modifications.  The  difference,  of  course, 
as  mentioned  previously  in  the 
preamble  discussion,  is  that  the 
application  of  the  factors  in  the 
proposed  Guidance  will  only  result  in  a 
temporary  variance  for  individual 
dischargers  and  pollutants  rather  than 
resulting  in  a  removal  or  modification  of 
a  designated  use  and  possible  change  of 
associated  criteria  for  the  entire  water 
body  segment.  lor  Lhis reason  and 
viewed  m  conte.xt,  therefore,  the 
proposed  Guidance  is  net  less  stringent 
than  what  the  CWA  currently  allows. 

Secondly,  it  will  be  recalled  that  the 
Water  Quality  Standards  Regulation  (40 
CFR  Part  131)  does  not  require,  but  only 
indicates  the  allowability  of.  State  or 
Tribal  variance  procedures.  The 
proposed  Guidance  is  consistent  with 
this  approach  because  the  proposed 
Guidance  does  not  require  a  State  or 
Tribe  to  have  variance  procedures,  but 
rather  only  specifies  what  the  variance 
provision  should  be  consistent  with  if 
the  State  or  Tribe  decides  to  adopt  one. 
Finally,  as  outlined  previously  in  the 
preamble  discussion,  the  proposed 
Guidance  is  fully  consistent  with  the 
EPA's  prior  opinions  and  guidance 
documents  on  State  variance  provisions, 
(e.g..  the  Decision  of  the  General 
Counsel  No.  58  dated  March  29,  1977; 
Preamble  to  the  1983  Revisions  to  the 
Water  Quality  Standards  Regulation; 
and  the  1985  Guidance  on  Variances 
is-sued  by  theDireaor  of  the  Office  of 
Water  Regulations  and  Standards, 
which  is  available  in  the  administrative 
record  for  this  rulemaking.) 

b.  Conformance  With  the  Great  Lakes 
Water  Quality  Agreement.  Uketha 
Clean  Water  Act.  the  purpose  of  the 
Great  Lakes  Water  Quality  Agreement 
(GLWQA)  is  to  restore  and  maintain  the 
chemical,  physical  and  biological 
integrity  of  the  waters  it  addresses. 
Similar  to  the  Clean  Water  Act.  the 
Agreement  is  structured  to  achJeve  this 
purpose  by  requiring  the  elimination  or 
reduction  to  the  maximum  extent 
practicable  of  discharges  of  pollutants 
into  the  Great  Lakes  System.  See  Article 
II,  Purpose. 

As  indicated  by  the  language,  to  the 
maximum  extent  practicable,  the 
GLWQA  recognizes  the  need  for 


flexibility  in  addressing  requirements 
which,  if  imposed,  would  be 
impraaicable.  In  particular,  the 
Agreement  contains  language  in  Article 
IV,  Specific  Objectives,  which  explicitly 
recognizes  situations  in  which 
achievement  of  Specific  Objectives 
cannot  be  attained.  These  provisions  are 
reasonably  read  as  delineating  situations 
in  which  temporary  variances  are 
permissible.  Article  IV,  Specific 
Objective  1,  contains  the  following 
provisions: 

(e)  The  Parlies  recognize  that  in  certain 
areas  of  inshore  waters  natural  phenomena 
e.xist  which,  despite  the  tjest  efforts  of  the 
P.irties,  will  prevent  the  achievement  of  snmo 
of  the  Specific  Objectives.  As  early  as 
possible,  these  areas  should  be  identified 
explicitly  by  the  appropriate  jurisdictions 
and  reported  to  the  International  Joint 
Commission. 

(0  The  Parties  recognize  that  Ihero  are 
areas  in  the  boundary  waters  of  >hc  Great 
Lakes  System  where,  due  to  hunia;:  activity, 
one  or  more  of  the  General  or  Specific 
Objoctives  of  the  Agreement  are  not  being 
met.  Pending  virtual  elimination  of  the 
persistent  toxic  substances  in  the  Great  Lakes 
System,  the  Parties,  in  cooperation  with  State 
and  Provincial  Governments  and  the 
Qinunissicn.  shall  identif>-  and  work  toward 
the  elimination  of: 

(i)  Areas  of  Concern  pursuant  to  Annex  2; 
and 

(ii)  Critical  Pollutants  pursuant  to  Annex  2; 
and 

(iii)  Point  Source  Impact  Zones  pursuant  to 
Annex  2. 

These  provisions  clearly  recognize 
that  objectives  may  not  be  attainable 
due  to  natural  phenomena  and/or 
human-caused  conditions.  In  the  case  of 
an  area  affected  by  natural  phenomena, 
the  Agreement  requires  such  areas  to  be 
identified  and  reported  to  the 
International  Joint  Commission.  Li  tlie 
case  of  areas  affected  by  human  activity, 
the  Agreement  requires  the  Parties  work 
toward  elimination  of  such  conditions 
areas  by  identifying  and  eliminating 
Areas  of  Concern.  Critical  Pollutants 
and  Point  Source  Impact  Zones. 

The  provisions  of  Article  IV  as  well  as 
the  practicable  language  in  Article  II  of 
tlie  Agreement,  are  reasonably  read  as 
allowing  provision  for  temporary 
variances  from  water  quality  standards. 
The  variance  provision  in  the  proposed 
Guidance  specifies  certain  naturally 
occurring  and  human-caused  sources  of 
pollution  which  ccruld  justify  temporary 
rehef  from  standards.  The  widespread 
social  or  economic  impact  variance 
addresses  the  Agreement's  language  that 
discharges  must  be  reduced  or 
eliminated  where  practicable. 

It  is  EPA's  position  that  the  variance 
provision  included  herein  conforms 
with  the  GLWQA  because  it  is  limited 


20926 


Federal  Register  /  Vol.  58,  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules 


to  situations  where  the  discharger's  or 
the  stream's  compliance  with  water 
quality  standards  is  not  practicable. 
Additionally,  the  proposed  Guidance 
requires  that  reasonable  progress  be 
made  toward  compliance  with  water 
quality  standards.  This  requirement 
parallels  the  requirement  of  Article  IV(0 
of  the  GLWQA,  that  the  Parties  must 
work  toward  the  elimination  of  the 
sources  of  pollution  in  the  areas  not 
complying  with  the  objective  of  the 
GLWQA. 

14.  Options  Considered 

a.  One  option  considered  by  the 
Technical  Work  Group  when 
developing  the  proposed  Guidance 
would  have:  allowed  the  State  or  Tribe 
to  request  additional  information  from 
the  permittee  within  30  days  after 
receiving  the  variance  application  and 
given  the  permittee  an  additional  30 
days  to  provide  the  additional 
information;  required  the  Great  Lakes 
State  or  Tribe  to  issue  the  preliminary 
decision  on  the  variance  request  within 
120  days  of  receipt  of  the  completed 
apphcation  and  provide  a  30  day  public 
comment  period  on  the  preliminary 
decision,  and;  required  the  State  or 
Tribe  to  issue  a  tinel  decision  within  90 
days  of  the  expiration  of  the  public 
comment  period  or  the  receipt  of 
additional  information  discussed  above. 
Failure  of  the  permittee  to  provide  the 
additional  information  in  the  time 
allotted  would  have  resulted  in  the 
denial  of  the  variance.  The  proposed 
Guidance  does  not  contain  these  time 
constraints  because  it  is  EPA's  opinion 
that  existing  State  or  Tribal 
administrative  procedures  provide  both 
sufficient  freedom  to  request  additional 
information  and  sufficient  requirements 
to  act  in  a  timely  manner. 

EPA  requests  comment  on  whether 
the  proposed  Guidance  requires  the 
Great  Lakes  State  or  Tribe  to  act  in  a 
sufficiently  timely  manner  on  variance 
applications  or  whether  time  constraints 
similar  to  the  above  are  necessary.  EPA 
also  requests  comment  on  whether  the 
proposed  Guidance  allows  the  State  or 
Tribe  sufficient  flexibility  in  collecting 
the  information  necessary  to  make  a 
defensible  decision  or  whether  an 
explicit  period  for  requesting  additional 
information  is  advisable. 

b.  Another  option  considered  by  the 
Technical  Work  Group  would  require 
NPDES  permitting  authority  to  initiate 
any  applicable  NPDES  permit 
modification  in  procedure  2.G  of 
appendix  F,  of  the  Guidance  within  60 
days  after  granting  the  variance.  The 
proposed  Guidance  does  not  contain 
this  time  constraint  because  it  is  EPA's 
opinion  that  existing  State  or  Tribal 


administrative  procedures  provide 
sufficient  requirements  to  act  in  a  timely 
manner. 

EPA  requests  comment  on  whether 
the  proposed  Guidance  requires 
sufficiently  timely  State  or  Tribal  action 
in  initiating  a  permit  modification  in 
response  to  an  approved  water  quality 
standards  variance. 

c.  Another  option  considered  by  the 
Technical  Work  Group  allowed 
variances  based  only  on  procedure  2.C.6 
of  appendix  F,  widespread  social  and 
economic  impact.  EPA  chose  to  expand 
the  allowable  bases  for  water  quality 
standards  variances  to  include  those  in 
procedures  2.C.1  through  C.5  of 
appendix  F,  where  water  body 
conditions  may  warrant  short-term  refief 
for  point  sources  to  be  consistent  with 
EPA's  1985  Guidance  and  section  510  of 
the  CWA.  In  addition.  EPA  found  that 
these  additional  bases  for  a  water 
quality  standards  variance,  especially 
procedures  2.C.1  and  2.C.3  of  appendix 
F,  were  necessary  to  provide  States  with 
sufficient  flexibility  to  address  the  issue 
of  unreasonable  water  quality-based 
effluent  limits  resulting  fi-om  ubiquitous 
pollutants  in  a  facility's  intake  water 
(see  discussion  in  section  VIII.E  of  this 
preamble.) 

EPA  requests  comment  on  whether 
the  factors  for  the  granting  of  variances 
to  water  bodies  in  the  Great  Lakes 
System  should  be  different  than  those 
for  granting  variances  in  other  waters  of 
the  United  States  and,  if  so,  the 
scientific  rationale  for  such  a  difference 
(see  also  section  o.ii,  below).  EPA  also 
seeks  comment  on  whether  the 
requirements  under  procediue  2.C  of 
appendix  F  that  cost-effective  and 
reasonable  best  management  practices 
for  nonpoint  source  control  be 
implemented  should,  as  proposed,  be 
limited  to  best  management  practices 
the  permittee  can  implement  or  should 
include  all  best  management  practices 
required  by  a  State  or  Tribal  regulatory 
program  for  the  area  in  question. 

d.  Another  option  considered  by  the 
Technical  Work  Group  required  the 
State  or  Tribe  to  provide  for  an 
additional  period  of  public  comment. 
This  public  comm.ent  period  would 
have  been  initiated  within  30  days  of 
receipt  of  a  completed  variance 
application  and  would  have  given  the 
State  public  input  prior  to  making  a 
preliminary  decision  on  a  variance 
request.  EPA  has  not  included  this 
additional  public  comment  period  in 
the  proposed  Guidance  because  two 
opportunities  for  public  comment  are 
provided,  first,  during  the  comment 
period  associated  with  the  notice  of 
receipt  of  the  variance  application,  and 
second,  during  the  public  notice  of  the 


modification  of  the  permit,  and  because 
an  additional  comment  period  was 
considered  to  be  imnecessary  and  pose 
an  undue  administrative  burden  on  the 
States. 

EPA  requests  comment  on  whether 
there  is  a  need  for  public  comment  early 
in  the  variance  process  and,  if  so,  how 
that  need  can  be  met  without  posing  an 
undue  administrative  burden  on  the 
State  and  Tribal  governments. 

e.  Another  option  considered  by  the 
Technical  Work  Group  would  have 
required  States  and  Tribes  to  public 
notice  variance  applications  in  all  eight 
Great  Lakes  States.  The  proposed 
Guidance  requires  the  Great  Lakes 
States  and  Tribes  to  notify  the  other 
Great  Lakes  States  and  Tribes  of  the 
preliminary  decision.  EPA  decided 
against  proposing  to  require  the  wider 
public  notice  requirement  because  it 
was  considered  to  be  unnecessary,  to 
pose  an  undue  administrative  burden  on 
the  States  and  to  have  the  potential  to 
unreasonably  lengthen  the  variance 
review  and  approval  process. 

EPA  requests  comment  on  whether 
wider  public  notice  is  necessary  and.  if 
so,  how  it  can  be  accomplished  without 
posing  an  undue  administrative  burden 
on  the  States  and  without  having  the 
potential  to  unreasonably  lengthen  the 
variance  review  and  approval  process. 

15.  Request  for  Comments 

EPA  specifically  invites  public 
comment  on  these  additional  issues  that 
received  discussion  during  the  drafting 
of  this  proposal: 

a.  Although  the  proposed  Guidance 
emphasizes  that  variances  are  based  on 
water  quality  standards,  these  variances 
are  implemented  for  point  sources  in 
the  permitting  process.  The  three-year 
expiration  of  water  quality  standards 
variances  is  based  on  the  triennial  water 
quality  standards  review  cycle  and 
makes  sense  for  a  provision  that 
requires  a  modification  of  standards. 
However,  NPDES  and  State-  or  Tribally- 
authorized  permits  are  normally  granted 
for  five  years.  Because  the  variance 
would  be  implemented  in  a  permit,  it 
has  been  suggested  that  the  variance 
requirements  include  a  provision 
allowing  variances  to  be  granted  for  up 
to  five  years,  with  a  reassessment  after 
three  years.  EPA  invites  comment  on 
this  suggestion. 

b.  Some  States  have  suggested  using 
criteria  similar  to  the  first  five  elements 
(procedures  2.C.1  through  2.C.5  of 
appendix  F  of  part  132)  to  establishing 
variances  to  use  classifications  for  entire 
water  body  segments  or  portions  of 
water  body  segments.  This  could  be 
done,  for  example,  where  historic 
mining  practices  have  impaired  water 
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quality  and  designated  uses,  but  the 
State  or  Tribe  has  considered  the 
problems  correctable  within  a 
reasonable  planning  period  (the  20-year, 
section  208  planning  period,  for 
example).  In  such  situations,  the  State 
maintains  goal  uses  and  underlying 
criteria  while  recognizing  existing 
ambient  conditions  by  adopting 
ambient-based  criteria  which  have 
specific  expiration  dates.  This  approach 
allows  a  State  or  Tribe  to  incorporate 
the  criteria  modified  by  the  water  body 
variance  into  all  appropriate  NPDES 
permits  on  the  specific  water  body.  This 
approach  might  be  used  to  relieve 
dischargers  from  the  burden  of 
demonstrating  that  individual  variances 
are  appropriate  and  allows  multiple 
dischargers  to  pool  their  resources  to 
make  a  demonstration  that  a  variance 
based  solely  on  water  body  conditions 
is  appropriate.  This  approach  might  also 
decrease  the  State  or  Tribal  burden  of 
reviewing  multiple  applications  for 
dischai;ger-specific  variances  based  on 
water  body  conditions. 

EPA  beheves  that  the  water  body 
variance  may  provide  a  way  of  applying 
the  use-based  40  CFR  131.10(g) 
elements  in  a  manner  that  makes  sense 
and  meets  the  objectives  of  the  water 
quality  standards  variance  pohcy.  EPA 
requests  comment  on  this  bifurcated 
approach  of  dividing  variances  into  two 
categories:  water  body  variances  to 
which  the  first  five  elements 
(procedures  2.C.1  through  2.C.5  of 
appendix  F)  apply,  and  discharger- 
specific  variances  to  which  the 
substantial  and  widespread  economic 
and  social  impact  element  (procedure 
2.C.6  of  appendix  F)  applies. 

EPA  adaitionally  requests  comment 
on  whether  it  would  be  appropriate  to 
require,  as  a  condition  to  granting  the 
water  body  variance  referenced  above, 
that  a  TMDL  be  developed  for  the  water 
body  at  issue  based  on  pre-variance 
criteria.  See  section  VIII.C  on  TMDLs, 
especially  phased  TMDLs  at  section 
VIII.C. 2.b,  for  further  information  on 
what  this  requirement  would  entail.  The 
rationale  for  conditioning  a  water  body 
variance  with  the  TMDL  requirement  is 
that,  before  all  dischargers  are  given 
relief  from  applicable  water  quality 
standards,  there  should  be  a  plan  in 
place  through  the  TMDL  process  to 
ultimately  achieve  the  applicable  water 
quality  standards.  EPA  also  requests 
comment  on  the  maximum  timeframe 
for  completing  such  a  required  TMDL  if 
one  should  be  required.  For  example, 
making  a  water  body  variance  non- 
renewable would  have  the  effect  of 
requiring  a  TMDL  be  developed  within 
three  years  (or  by  the  expiration  of  the 
variance).  Permits  could  then  be  written 


to  be  in  conformance  with  the  TMDL 
and  a  variance  would  no  longer  be 
necessary. 

c.  Because  variances  may  not  be 
granted  if  they  do  not  comply  with  the 
proposed  Antidegradation  Pohcy  at  40 
CFR  132.  appendix  E,  a  variance  will 
not  be  allowed  if  it  results  in  lowering 
of  existing»water  quality  unless  in 
compliance  with  the  antidegradation 
requirements.  Because  of  this 
restriction,  because  variances  are  subject 
to  EPA  review,  and  because  EPA  will 
consult  with  the  Fish  and  Wildlife 
Service  regarding  approvals  of  water 
quality  standards  pursuant  to  a  recently 
signed  agreement,  it  does  not  appear 
that  variances  would  be  granted  which 
would  jeopardize  threatened  or 
endangered  species.  EPA  requests 
comments  on  whether  additional 
safeguards  are  needed  to  protect 
threatened  or  endangered  species. 

d.  Procedure  2.C.6  of  appendix  F 
allows  a  water  quaUty  standards 
variance  to  be  granted  if  controls  would 
cause  widespread  social  or  economic 
impact.  EPA  has  traditionally  used 
many  of  the  same  economic  measures  to 
determine  social  or  economic  impact 
when  evaluathig  use  removal  and  water 
quality  standards  variance  requests  as  it 
uses  to  determine  important  economic 
or  social  development  when  evaluating 
the  allowable  lowering  of  water  quality 
under  the  antidegradation  policy.  EPA 
requests  comment  on  whether  further 
guidance  on  how  to  determine  social  or 
economic  impact  is  needed,  and,  if  so, 
whether  social  or  economic  impact 
should  be  interpreted  similarly  to 
important  economic  or  social 
development  as  discussed  in  section 
VII.F.5  of  this  preamble 
(Antidegradation  Demonstration).  EPA 
also  requests  comment  on  whether 
further  guidance  is  necessary  on  the 
interpretation  of  widespread,  and.  if  so. 
whether  the  determination  of 
widespread  should  be  similar  to  the 
determination  of  economic  area 
discussed  in  section  VII.F.5  of  this 
preamble  (Antidegradation 
Demonstration). 

e.  As  written,  the  variance  provision 
only  provides  for  variances  for 
applicants  for  NPDES  permits,  not 
section  404  permits  for  the  discharge  of 
dredged  or  fill  material.  As  a  practical 
matter,  few  if  any  section  404 
dischargers  would  be  eligible  for  a  water 
quality  standards  variance,  as 
envisioned  in  the  proposed  Guidance, 
because  most  section  404  discharges  are 
short-term,  one-shot  activities  and 
therefore  the  applicants  would  be  new 
dischargers  or  recommencing 
dischargers.  EPA  solicits  comments  on 
whether  there  is  any  need  to  expand  the 


proposed  variance  procedure  to  address 
non-NPDES  permits. 

C.  Total  Maximum  Daily  Loads 

1.  Background 

One  approach  to  achieving  the  water 
quality  goals  of  the  Clean  Water  Act  is 
to  ensure  that  technology-based  effluent 
limitations  are  established  in  NPDES 
permits.  Such  limitations  are  based  on: 
(1)  Effluent  guidelines  established  by 
EPA  for  major  industrial  categories 
under  section  304  of  the  Clean  Water 
Act,  (2)  the  best  professional  judgement 
of  permit  writers  for  industrial  point 
sources  not  subject  to  effluent 
guidelines  or.  (3)  secondary  treatment 
requirements  for  POTWs.  Where 
existing  technology-based  Umitations, 
together  with  other  State  or  Federal 
pollution  controls  are  insufficient  to 
attain  and  maintain  water  quality 
standards,  additional  water  quality- 
based  controls  are  necessary.  Section 
303(d)  of  the  Clean  Water  Act  requires 
the  establishment  of  total  maximum 
daily  loads  (TMDLs)  for  waters  that  are 
not  expected  to  meet  applicable  State 
water  quality  standards  despite 
implementation  of  existing  or  planned 
pollution  controls. 

2.  National  Approach 

a.  General  Approach  to  TMDL 
Development.  EPA  National  policy  on 
the  development,  review  and  approval 
of  TMDLs  is  contained  in  the  Water 
Quality  Planning  and  Management 
regulation,  40  CFR  part  130.  Additional 
guidance  is  provided  in  the  "Technical 
Support  Document  for  Water  Quality- 
based  Toxic  Control,"  (TSD)  EPA  505/ 
2-90-001,  March  1991  and  the 
"Guidance  for  Water  Quality-based 
Decisions:  The  TMDL  Process,"  EPA 
440/1-91-O01,  April  1991. 

TMDLs  are  established  to  meet  the 
water  quality  criteria  and  designated 
uses  that  apply  to  a  given  water  body. 
The  TMDL  quantifies  the  maximum 
allowable  loading  of  a  pollutant  to  a 
water  body,  and  allocates  this  loading 
capacity  to  contributing  point  and 
nonpoint  sources  (including  natural 
background)  such  that  water  quality 
standards  will  not  be  violated.  A  TMDL 
must  incorporate  a  margin  of  safety 
(MOS)  that  accounts  for  uncertainty 
about  the  relationship  between 
pollutant  loads  and  water  quality. 
TMDLs  may  involve  a  single  pollutant 
source  or  multiple  sources  (e.g.,  point 
sources  and  nonpoint  sources)  and  may 
be  established  for  geographic  areas  that 
range  in  size  from  large  watersheds  to 
relatively  small  water  body  segments. 
EPA  encourages  the  development  of 
TMDLs  that  reflect  tradeoffs  between 
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point  and  nonpoint  sources  where  such 
tradeoffs  achieve  the  desired 
environmental  result  and  are  cost- 
efficient. 

EPA  guidance  suggests  that  protective 
assumptions  be  used  in  developing 
TMDLs  and  recognizes  that  use  of  such 
conservative  assumptions  may  provide 
the  MOS  required.  Where  necessary,  an 
additional  margin  of  safety  can  be 
allocated  as  a  separate  component  of  the 
TMDL. 

b.  Phased  TMDLs.  The  CWA  assigns 
the  primary  role  for  TMDL  development 
to  the  States  and  the  Indian  Tribes.  EPA 
provides  guidance  to  the  States  and 
Tribes  and  is  required  to  review  TMDLs 
the  States  and  Tribes  develop.  If  EPA 
disapproves  a  State  or  Tribal  TMDL,  the 
Act  authorizes  EPA  to  establish  a 
revised  TMDL. 

Generally,  a  phased  approach  to 
TMDL  development  should  be  used 
when  significant  nonpoint  source  or 
complex  water  quality  problems 
involving  many  sources  are  present. 
Under  a  phased  approach,  a  TMDL  is 
developed  and  implemented  using  best 
available  information,  professional 
judgement  and  a  margin  of  safety  that 
reflects  uncertainties.  The  phased 
TMDL  Incorporates  a  monitoring  plan 
and  a  schedule  for  assessing  the 
attainment  of  standards  after  the 
implementation  of  pollution  controls.  If 
standards  are  not  attained  after 
implementation  of  the  TMDL,  the  data 
obtained  through  the  monitoring 
program  can  be  used  to  develop  a 
re\ised  TMDL. 

TMDLs  established  using  the  phased 
approach  allow  EPA  and  the  States  to 
move  forward  and  implement  water 
quality-based  control  measures  when 
limited  information  is  available.  Thus, 
for  example,  TMDLs  that  address 
pollutants  originating  primarily  from 
nonpoint  sources  can  be  established 
using  the  phased  approach  even  though 
the  ability  to  analyze  and  model 
nonpoint  source  loadings,  pollutant  fate 
and  transport  and  actual  water  quality 
effects  is  not  as  developed  as  the  ability 
for  point  source  loadings.  Under  the 
phased  approach  the  statutory 
requirements  of  section  303(d)  can  be 
met  even  in  the  absence  of  extensive 
data  on  cause  and  effect  relationships 
and  the  effectiveness  of  control 
measures,  particularly  best  management 
practices  (BMPs)  for  nonpoint  sources. 

One  situation  where  a  phased 
cpproachls  used  is  where  a  TMDL 
incorporates  nonpoint  source 
allocations  based  on  future 
implementation  of  nonpoint  source 
control  requirements.  Such  phased 
TMDLs  must  include  documentation 
concerning  the  nonpoint  source  control 


implementation  plan  and  the  basis  for 
projecting  nonpoint  source  load 
reductions.  EPA  will  approve  such 
TMDLs  only  when  there  is  a  reasonable 
likelihood  Oiat  LAs  will  be  achieved  in 
a  reasonable  time  frame. 

A  phased  TMDL  could  be  used  in 
situations  where  a  point  source  is 
discharging  to  a  water  that  does  not 
attain  standards  due  in  part  to  nonpoint 
source  loadings.  One  option  for  TMDL 
development  would  be  to  identify  BMPs 
that  are  expected  to  reduce  nonpoint 
loadings  such  that  the  nonpoint  source 
contributions  alone  would  result  in 
attainment  of  water  quality  standards 
with  a  margin  of  safety.  If  a  State  or  a 
Tribe  implements  a  program  reasonably 
anticipated  to  result  in  BMP 
implementation,  it  could  estabhsh  LAs 
in  a  TMDL  that  reflect  load  reductions 
expected  through  BMP  implementation. 
The  WLA  in  the  TMDL  for  the  point 
source  could  allow  a  discharge  at  a 
concentration  equal  to  (or  in  some  cases 
greater  than)  criteria  or  values. 

EPA's  approval  of  TMDLs  (including 
phased  TMDLs)  is  case-speciBc,  and 
depends  on  a  review  of  the  technical 
assumptions  and  procedures  used  to 
develop  the  TMDL  and,  as  noted  above, 
whether  it  is  reasonable  to  expect  that 
anticipated  nonpoint  source  controls 
will  be  implemented  and  be  effective. 

c.  Pollutant  Degradation.  One  factor 
that  needs  to  be  considered  in 
estabhshing  TMDLs  is  the  possibility  of 
degradation  of  a  pollutant  after  it  is 
released  to  surface  waters.  If  there  were 
no  degradation  reactions  taking  place  in 
aquatic  ecosystems  (i.e.,  if  all  pollutants 
behaved  conservatively),  every  pollutant 
released  to  the  environment  would  be 
present  at  some  location.  However, 
there  are  natural  physical,  chemical  and 
biological  processes  that  serve  to 
degrade  some  pollutants  and  ameliorate 
their  impacts.  These  natural  processes 
include  hydrolysis,  oxidation,  photo- 
transformations  (photolysis),  and 
biological  transformation.  Degradation 
is  diffbient  from  pollutant  transport, 
which  simply  involves  the  movement  of 
a  chemical  in  the  environment  and  is 
discussed  below. 

Existing  EPA  policy  regarding  the 
environmental  fate  of  pollutants  is  that 
where  data  are  available  to  support 
estimation  of  degradation  rates,  it  is 
appropriate  to  include  these 
calculations  when  establishing  TMDLs. 
Two  EPA  references  providing 
information  on  environmental  fate  are 
Processes.  Coefficients  and  Models  of 
Simulating  Toxic  Organics  and  Heavy 
Metals  in  Surface  Waters  (EPA/600/3- 
87/015:  June  1987)  and  Water-Related 
Environmental  Fate  of  129  Priority 


Pollutants  (EPA-400/4-79-029a.b; 
December  1979). 

d.  Pollutant  Transport.  Pollutant 
transport  includes  dispersion  of 
pollutants  in  ambient  waters,  and  the 
movement  of  pollutants  from  the  water 
column  to  bottom  sediments  or  to  the 
air.  Transport  within  the  water  column 
is  relevant  in  establishing  TMDLs  where 
States  require  criteria  attainment  at  the 
edge  of  allowed  mixing  zones.  In  such 
circumstances  it  is  necessary  to 
calculate  pollutant  concentrations  that 
will  exist  at  the  edge  of  the  mixing  zone 
as  a  result  of  discharge-induced  mixing, 
currents  and  turbulence  in  the  receiving 
waters  and  pollutant  dispersion. 
Similarly,  volatilization  that  occurs 
before  the  edge  of  a  mixing  zone  can  be 
considered  in  determining  the  amount 
of  discharge  that  will  not  cause  an 
exceedance  of  water  quality  standards  at 
the  edge  of  an  applicable  mixing  zone. 
Transfers  to  sediment  may  be  teJcen  into 
consideration  in  establishing  a  TMDL, 
but  care  must  be  taken  to  also  account 
for  pollutant  release  from  sediments. 

3.  Development  of  the  Proposed 
Guidance 

a.  The  Proposed  Guidance.  The  Great 
Lakes  Technical  Work  Group  attempted 
to  devise  a  single,  consistent  approach 
for  developing  TMDLs  to  be  used  by  all 
States  and  Tribes  in  the  Great  Lakes 
System.  Current  practice  in  the  eight 
Great  Lakes  States  includes  distinct 
technical  procedures  and  program 
approaches  which  differ  in  scope,  scale, 
emphasis  and  level  of  detail.  Although 
there  was  broad  general  agreement  on 
dealing  with  TMDL  development  for 
Open  Waters  of  the  Great  Lakes 
(OWGLs),  the  technical  work  group 
found  it  difficult  to  agree  upon  a  single 
set  of  procedures  and  processes  to 
establish  TMDLs  for  tributaries.  The 
underlying  reason  for  the  inability  to 
reach  a  technical  consensus  is  that  there 
are  at  least  two  views  on  how  to  meet 
the  Clean  Water  Act's  requirements  for 
estabhshing  TMDLs  for  tributaries  on  a 
large  basin  scale.  One  focuses  first  on 
evaluating  the  basin  as  a  whole, 
followed  by  site-by-site  adjustments. 
The  other  focuses  initially  on  evaluating 
limits  needed  for  individual  point 
sources  with  supplemental  emphasis  on 
basin-wide  considerations  as  necessary. 
Both  approaches  are  consistent  with  the 
Clean  Water  Act,  but  result  in  different 
methodologies  for  TMDL  development. 
Each  option  provides  that  TMDL^  be 
established  on  a  case-by-case  basis  by 
the  authorities  responsible  for 
developing  TMDLs. 

The  Steering  Committee  proposed  to 
include  two  options  (Option  A  and 
Option  B)  in  the  proposed  Guidance  and 
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to  solicit  comments  widely  on  all 
aspects  of  both  options.  Option  A  is 
presented  as  procedure  3A  of  appendix 
A  to  part  132;  Option  B  is  presented  as 
procedure  3B.  Option  A  utilizes  the  first 
approach  described  above  and  is  similar 
to  the  approach  currently  used  by  New 
York  State.  Option  B  utilizes  the  second 
approach  described  above  and  is  similar 
to  the  approach  used  by  several  States 
within  EPA  Region  V.  Option  B 
includes  specific  formulae  and 
assumptions  to  be  used  in  deriving 
TMDLs. 

The  proposed  Guidance  is  not 
intended  to  be  a  completely 
comprehensive  set  of  provisions 
addressing  all  aspects  of  section  303(d) 
implementation  by  the  States. 
Accordingly,  such  matters  as  required 
submission  by  States  and  Tribes  of  lists 
of  waters  needing  TMDLs,  are  not 
addressed  in  the  proposed  Guidance. 
Current  National  regulations  at  40  CFR 
part  130,  would  continue  to  apply  in  the 
Great  Lakes  States. 

Explicit  guidance  on  deriving 
nonpoimt  source  load  allocations  and 
implementing  nonpoint  source  controls 
are  not  included  in  the  proposed 
Guidance.  While  both  options  provide 
general  guidance  on  how  TMDLs  should 
consider  nonpoint  source  loadings, 
existing  EPA  regulations  and  technical 
guidance  should  be  used  for  these 
purposes. 

b.  Overview  of  Option  A  and  Option 
B.  Both'  options  propose  procedures  for 
establishing  TMDLs  for  open  waters  and 
connecting  channels  and  separate 
procedures  for  establishing  TMDLs  for 
tributaiiies  to  the  Great  Lakes.  Both 
options  contain  genera!  conditions 
apphcable  to  al!  T?V1DL  development, 
and  special  conditions  regarding  control 
of  bioatjcumuiative  chemicals  of 
concern  (BGCs).  Options  A  and  B  are 
essentially  the  same  with  respect  to 
general  conditions  of  TMDL 
develojiment,  control  of  BCCs  and  the 
development  of  open  waters  and 
connecting  channels. 

The  rhain  differences  between  the  two 
optionslexist  in  the  development  of 
TMDLs  for  tributary  discharges.  These 
differenjoes  are  primarily  in  the 
developjment  of  wasteload  allocations 
and  focus  on  the  degree  of  specificity 
contain^  in  trie  procedure  and  Uie  use 
of  mixing  zones  and  margins  of  safety  in 
each  option.  Option  A  and  B  are 
discussed  in  greater  detail  below, 

4.  Genetal  Conditions  of  Application 

Options  A  and  B  both  contain  the 
same  ten  general  conditions  of 
application.  The  general  conditions 
apply  to  every  TMDL  established  under 
the  GLWQI  and  assure  that  TMDLs 


employ  consistent  methodologies, 
analytical  aoproaches  and  assumptions. 

a.  General  Condition  1 .  General 
condition  1  establishes  that,  at  a 
minimum,  TMDLs  must  be  established 
for  each  pollutant  for  which  it  is 
determined  that  there  is  a  reasonable 
potential  that  a  discharge  will  cause  or 
contribute  to  an  exceedance  of  WQS  and 
where  the  sum  of  existing  point  and 
nonpoint  source  (including  natural 
background)  loadings  exceeds  the 
loading  capacity  of  the  water  under 
investigation  minus  any  margin  of 
safety.  For  additional  guidance  on  when 
TMDLs  must  be  prepared,  see  40  CFR 
130.7. 

b.  General  Condition  2.  General 
condition  2  estabUshes  that  a  TMDL  for 
a  given  pollutant  must  implement  all 
criteria  for  that  pollutant  that  are 
applicable  to  the  water  body  in 
question.  As  a  practical  matter,  this  will 
normally  involve  identification  of  the 
most  stringent  applicable  criterion  and 
development  of  a  TMDL  based  on  its 
implementation.  General  condition  2 
also  establishes  that  a  TMDL  must 
consider  point  and  nonpoint  sources 
and  that  the  sum  of  the  WLAs  for  point 
sources,  LAs  for  nonpoint  sources,  and 
any  specified  MOS  and  reserve  capacity 
for  future  growth,  shall  not  exceed  the 
loading  capacity.  This  general  condition 
assures  TMDLs  will  provide  for 
attainment  of  water  quality  standards. 

c.  General  Condition  3.  General 
condition  3  recognizes  that  T\ffiLs  may 
be  developed  for  downstream  waters 
that  will  include  WLAs  for  sources 
already  covered  by  a  TMDL  of  different 
geographic  scope.  For  example,  a 
source-specific  TMDL  may  already  be  in 
place  when  a  basin  TMDL  is  developed. 
The  condition  requires  that  WQBELs  in 
NPDES  permits  be  consistent  with  the 
most  stringent  of  the  WLAs  included  in 
any  EPA-approved  or  EPA-established 
TMDLs.  This  assures  that  water  quality 
standards  will  be  met  throughout  a 
drainage  basin. 

d.  General  Condition  4.  General 
condition  4  requires  that  each  TMDL 
describe  the  manner  in  which  a  MOS  is 
provided  and  that  MOSs  be  established 
either  by  setting  aside  a  portion  of  the 
loading  capacity  or  by  using 
conser\'ative  modelling  assumptions  in 
deriving  4he  TMDL. 

e.  General  Condition  5.  General 
condition  5  provides  that  States  may 
employ  the  provisions  of  section  510  of 
the  CWA  to  establish  TMDLs  more 
stringent  than  those  developed  pursuant 
to  the  proposed  procedures.  This 
condition  simply  recognizes  the 
reserved  right  of  the  States  to  require 
more  stringent  controls  than  those 
required  under  the  CWA. 


f.  General  Condition  6.  General 
condition  6  establishes  that  TMDLs 
must  consider  contributions  to  the  water 
column  from  sediments  inside  and 
outside  mixing  zones.  Although  TMDLs 
are  calculated  on  the  basis  of  pollutants 
in  the  water  column,  all  sources  of 
pollution,  including  sediment  re-release 
to  the  water  column,  must  be 
considered  during  the  establishment  of 
the  TMDL. 

g.  General  Condition  7.  General 
condition  7  clarifies  that  the 
implementation  procedure  for  TMDLs 
does  not  include  explicit  methods  or 
requirements  for  determining  controls 
necessary  to  ensure  attainment  of  water 
quality  standards  during  wet  weather 
events.  Nonpoint  sources,  storm  water 
discharges  and  combined  sewer 
overflows  can  typically  be  expected  to 
have  the  greatest  impact  on  receiving 
waters  during  storm  events.  While 
implementation  procedures  specific  to 
wet  weather  events  are  not  included  in 
this  Guidance.  TMDLs  must  consider 
pollution  resulting  from  these  wet 
weather  events.  The  procedures 
contained  in  the  proposed  Guidance 
may  be  appropriate  in  some  case- 
specific  applications. 

h.  General  Condition  8.  General 
condition  8  establishes  the  procedure 
for  determining  representative 
background  concentrations  of 
pollutants.  Procedures  and  assumptions 
for  calculating  or  identi-fying 
background  assure  that  background 
concentrations  will  be  consistently 
considered  as  TMDLs  are  established. 
The  first  step  in  this  procbss  will  be 
selecting  one  of  three  possible  dala  sets: 
Representative  caged  fish  tissue  data, 
representative  ambient  monitoring  data, 
or  representative  pollutant  loading  data. 
While  ambient  monitoring  data  are 
generally  preferred  over  other  data 
sources,  there  may  be  instances  where 
the  ambient  data  are  not  available,  or 
becr.use  of  hmits  in  analytical  detection 
methods,  are  not  as  informative  or 
reli&bie  as  either  caged  fish  tissue  or 
pollutant  loading  data.  Care  must  be 
taken  to  ensure  that  the  data  represent, 
or  are  adjusted  to  represent,  ambient 
conditions  of  concern  in  the  TMDL 
development  process.  After  a  data  set  is 
selected,  a  geometric  mean  is  taken  of 
representative  data  points. 

With  respect  to  pollutant  loading 
data,  the  geometric  mean  is  taken  of 
pollutant  loading  data  from  individual 
sources;  the  individual  means  are  then 
added  to  estimate  total  loading  to  the 
receiving  water.  Background 
concentration  is  calculated  by  dividing 
total  loadings  by  the  volume  of  water 
available  at  the  appropriate  design  flow 
(which  will  vary  depending  on  the 
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criterion  being  implemented  through 
TMDL  estabhshment)  at  the  point 
immediately  upstream  of  the  watershed, 
water  body  or  water  body  segment  for 
which  the  TMDL  is  being  established. 

Calculating  the  background 
concentration  of  a  pollutant  using  caged 
fish  tissue  data  or  ambient  monitoring 
data  generally  does  not  require  a 
separate  determination  of  the  pollutant's 
degradation  or  transport  upstream  of  the 
water  body  for  which  the  TMDL  is  being 
prepared.  However,  when  actual 
loadings  are  used  to  derive  background 
concentration,  the  assumption  of 
conservation  of  mass  throughout  the 
segment  of  interest  may  not  be  accurate 
for  some  pollutants.  Pollutant 
degradation  or  transport  studies  may 
show  that  the  substance  does  not 
contribute  to  a  problem  after  a  certain 
point  downstream  from  the  original 
point  of  introduction  into  the  water 
body.  The  Steering  Committee's 
proposal  on  environmental  fate 
prohibited  accounting  for  the 
degradation  or  transport  of  a  pollutant 
that  occurs  outside  of  the  mixing  zone 
for  a  point  source,  but  that  was  coupled 
with  the  Steering  Committee's  choice  of 
ambient  monitoring  data  to  determine 
background.  EPA  believes  that 
accounting  for  degradation  and 
transport  outside  of  the  mixing  zone 
may  be  appropriate  in  circumstances 
when  background  concentrations  are 
being  calculated  using  actual  loadings  to 
the  system  of  interest.  Accordingly,  the 
proposed  Guidance  provides  for 
consideration  of  pollutant  degradation 
and  transport  in  such  circumstances. 
EPA  invites  comments  on  this  issue. 

Individual  data  points  may  not  be 
representative  for  a  variety  of  reasons. 
Best  professional  judgement  will  be 
used  to  determine  which  data  points  are 
acceptable.  For  example,  a  data  point 
may  not  be  acceptable  if  reported  as 
below  detection  if  the  detection  level 
itself  is  not  reported.  The  permitting 
authority  should  also  consider  detection 
levels  and  quantification  levels  of  data 
when  determining  what  data  are 
acceptable.  Recent  data  with  improved 
detection  or  quantification  levels  may 
be  acceptable,  while  some  older  data 
u-ith  poorer  detection  or  quantification 
levels  may  render  it  unacceptable. 

Care  should  be  exercised  in 
determining  what  fish  tissue  data  are 
representative  of  background  pollutant 
concentrations.  When  using  caged  fish 
tissue  data  to  calculate  background 
concentrations,  the  geometric  mean  of 
representative  fish  tissue  analysis  is 
taken  and  that  value  will  generally  be 
divided  by  the  bioaccumulation  factor 
calculated  for  the  pollutant  in  question 
pursuant  to  the  proposed  methodology 


in  appendix  B  of  part  132  to  yield 
estimated  ambient  concentrations. 
However,  where  fish  tissue  data  from  a 
single  species  are  used  to  calculate 
background  calculations,  and  where 
bioaccumulation  data  exist  for  that 
species,  it  may  be  more  appropriate  to 
use  a  spedes-BAF  rather  than  a  BAF 
derived  through  the  methodology  in 
appendix  B.  To  be  acceptable,  the  fish 
must  have  lived  within  the  geographic 
area  long  enough  to  have  reached  or 
approached  steady  state  conditions  in 
terms  of  bioaccumulation.  Steady  state 
occurs  when  the  level  of  pollutant 
uptake  is  approximately  equal  to  the 
level  of  pollutant  elimination  from  the 
fish.  EPA  guidance  on  these  calculations 
and  considerations  is  provided  in 
Assessing  Human  Health  Risks  from 
Chemically  Contaminated  Fish  and 
Shellfish:  A  Guidance  Manual  (USEPA, 
September,  1989,  EPA-503/8-89-002). 
EPA  intends  to  provide  further  guidance 
through  finalization  of  a  draft  document 
entitled  Assessment  and  Control  of 
Bioconcentratable  Contaminants  in 
Surface  Waters  (March.  1991). 

Within  a  given  data  set.  some  data 
points  may  indicate  that  the  pollutant 
was  not  present  at  levels  capable  of 
being  detected  by  the  analytical  method 
used.  For  these  data  points  the  true 
concentration  of  the  pollutant  could  be 
anywhere  between  zero  and  the 
detection  level  of  the  method.  Other 
data  points  may  indicate  that  the 
pollutant  was  detected,  but  at  levels 
below  which  the  analytical  method  is 
capable  of  reliable  quantification.  For 
these  pollutants,  the  true  concentration 
will  be  between  the  detection  level  and 
the  quantification  levels  of  the 
analjtical  method.  Finally,  there  may  be 
data  points  showing  reliably  quantified 
levels  of  the  pollutant.  Consistent  with 
the  Steering  Committee's  intent,  the 
proposed  Guidance  would  require,  that 
all  data  points  showing  that  the 
pollutant  is  not  present  at  the  detection 
level  be  considered  to  represent  a 
concentration  of  one-half  of  the  reported 
detection  level,  provided  that  at  least 
one  data  point  is  above  the  level  of 
detection.  Similarly,  for  data  points  that 
show  that  the  pollutant  is  present  at 
concentrations  between  the  detection 
level  and  the  quantification  level,  the 
proposed  methodology  would  provide 
for  use  of  a  concentration  equal  to  the 
mid-point  between  the  reported 
detection  level  and  the  reported 
quantification  level.  While  this 
condition  was  not  addressed  by  the 
Steering  Committee  proposal.  EPA 
believes  that  all  these  conditions  are 
necessary  and  appropriate  for  dealing 


with  values  that  are  not  detected  or  not 
quantified. 

EPA  believes  that  it  is  necessary  to 
accord  some  weight  to  data  points 
below  the  detection  level  or 
quantification  level  in  calculating  a 
geometric  mean;  to  do  so  requires  the 
selection  of  a  concentration  value 
within  the  range  of  possible  values.  EPA 
is  proposing  to  use  one-half  of  the 
reported  detection  level  and  also  the 
mid-point  between  the  reported 
detection  level  and  reported 
quantification  level  as  reasonable 
estimates  of  actual  concentrations. 
Where  data  are  described  as  below  the 
detection  level.  EPA  could  also  have 
proposed  to  use  either  zero  or  the 
reported  detection  level.  Use  of  the 
reported  detection  level  in  such 
instances  would  result  in  the  lowest 
WLA  for  point  sources,  and  while 
certainly  protective  of  water  quality, 
may  require  a  greater  reduction  in  point 
source  loadings  than  necessary.  Use  of 
zero  in  such  instances  would  resuh  in 
the  greatest  WLA  for  point  sources  but 
may  not  assure  the  attainment  of  water 
quality  standards.  Because  there  is  no 
way  to  reliably  quantify  pollutant 
concentrations  below  the  detection 
level,  EPA  believes  that  using  one-half 
of  the  reported  detection  level  is  a 
reasonable  balance  of  the  available 
options. 

The  proposed  Guidance  specifies, 
however,  that  where  all  acceptable 
available  data  points  in  a  data  set  are 
reported  as  below  detection  levels,  then 
all  the  data  for  that  data  set  are  assumed 
to  be  zero. 

EPA  also  believes  that  a  similar 
reasoning  supports'the  use  of  the  mid- 
point between  the  reported  detection 
levels  and  reported  quantification  level. 
Under  the  proposal,  States  could  always 
choose  a  more  stringent  approach  as  a 
general  matter  or  in  establishing 
individual  TlADLs. 

The  proposed  Guidance  includes  a 
definition  of  detection  level  that  is 
identical  to  the  definition  long  used  by 
EPA,  and  published  at  40  CFR  135.2(f). 
There  is  no  similar  long-established 
definition  of  the  term  quantification 
level.  The  proposed  definition  is  the 
concentration  at  which  a  particular 
substance  can  be  quantitatively 
measured.  EPA  solicits  comment  on 
whether  this  definition  should  be  made 
more  precise  and,  if  so,  how  it  should 
be  changed.  EPA  is  particularly 
mterested  in  whether  a  particular  degree 
of  confidence  should  be  specified. 

A  State's  use  of  procedures  for 
estimating  representative  background 
concentrations  of  pollutants  shall  be 
reviewed  by  EPA  on  a  case-by-case  basis 
when  it  approves  or  disapproves  State 
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TMDLs  ^bmitted  under  section  303(d). 
The  proposed  requirements  for 
determining  representative  background 
concentrations  are  based  on  the  current 
practices  of  a  majority  of  the  Great  Lakes 
States.  ! 

i.  General  Condition  9.  General 
condition  9  establishes  that  nonpoint 
source  load  allocations  must  be  based 
on  existing  or  anticipated  increased 
loading  rates  unless  a  lower  loading  rate 
is  reasonably  expected  to  occur  within 
a  reasoriable  period  of  time  as  a  result 
of  implementation  of  best  management 
practices  or  other  control  measures. 
This  general  condition  assures  that 
nonpoirjt  source  contributions  will  be 
consistently  considered  as  TMDLs  are 
estab!isl|ed  and  that  anticipated 
reductiqrts  in  loadings  from  nonpoint 
sources  Will  be  used  in  establishing 
TMDLs  bnly  where  these  reduced 
loading^  ere  reasonably  expected  to 
occur. 

j.  Genhral  Condition  10.  General 
condition  10  requires  that  if  WLAs  are 
expressed  as  a  concentration  of  a 
pollutanjt  in  a  discharge,  that  the  TMDL 
also  spedfy  the  point  source  effluent 
How  assjimed  in  deriving  the  WLA.  This 
will  facilitate  establishment  of  mass 
loading  jibitations  in  NPDES  permits 
P'irsuanUo  the  proposed  Guidance. 
This  general  condition  assures  that 
rommom  assumptions  are  used  in 
eslablishk|ig  TMDLs  and  corresponding 
r.TDES  dWit  limits. 

k.  Genetal  Condltwn  11.  General 
conditiot  11  establishes  that  once  a 
TNffiL  is  in  place  for  a  water  body,  a 
new  souKe  or  new  discharger  can  locate 
on  the  wkier  body  only  if  its  loading  is 
corisisteiit  with  the  existing  ITvlDL  (i.e., 
the  TMD^  included  a  reserved 
allocation  for  future  growth)  or  the 
TMDL  is  revised  to  include  an 
allocatio^  for  the  new  source.  This 
general  cfHidition  assures  that  the 
i.npacts  pf  new  sourccE  will  be 

considered. 

1 

5  Special  Provisions  for  BCCs 

Bioacciiinulative  chemicals  of 
concern  GBCCs)  are  those  chemicals, 
which  aft)ar  considering  metabolism  and 
other  physicochMnical  properties  which 
might  eniiance  or  inhibit 
bioaccumulation,  have  aBAF  of  greater 
than  lOOQ.  Although  levels  of  certain- 
BCCs  havte  significantly  declined  in 
recent  yeirs.  the  rate  of  decline  has 
diminished  and  contaminant  levels 
appear  tolbe  levelling  off.  It  is  estimated 
that  under  current  loadings  it  will  take 
years,  perhaps  decades,  for  fish  tissue 
concentrations  of  certain  BCCs  to 
decline  to  levels  that  would  allow 
unrestricted  consumption  of  fish  in  the 
Great  Lakes.  Due  to  the  unique 


characteristics  of  the  Great  Lakes, 
primarily  long  pollutant  residence 
times,  the  Steering  Committee  wished  to 
assure  that  similar  problems  did  not 
occur  in  the  future  for  other  BCCs.  A 
more  detailed  description  of  the 
rationale  for  the  proposed  increased 
controls  on  BCCs  is  provided  in  section 
ID  of  this  preamble. 

a.  Reason  for  Restricting  Discharge  of 
BCCs.  The  proposed  Guidance  would 
restrict  the  introduction  and 
accumulation  of  BCCs  in  the  Great 
Lakes  System  by  requiring,  in  general, 
that  mixing  zones  for  existing 
discharges  of  BCCs  be  eliminated  within 
10  years  and  fof  new  sources,  liiat  no 
mixing  zone  be  provided.  This  proposed 
restriction  reflects  the  Steering 
Committee's  belief  that  every  reasonable 
effort  should  be  made  to  reduce  all 
loadings  of  BCCs.  In  particular,  the 
Steering  Committee  believed  mixing 
zones  should  be  eliminated  for  BCCs  as 
a  way  to  reduce  mass  loadings  to  the 
Great  Lakes.  The  Steering  Committee's 
approach  is  discussed  further  in  section 
I.D  of  this  preamble.  EPA  is  seeking 
comment  on  whether  the  elimination  of 
mixing  zones  over  a  10-year  period  is  an 
appropriate  mechanism  for  addressing 
concerns  with  BCCs  in  the  Great  Lakes 
System. 

b.  Elimination  of  Mixing  Zones  for 
BCCs.  Mixing  zones  are  areas  within  the 
water  body  where  the  effluent  mixes 
with  the  receiving  water  and  where 
chronic  water  quality  standards  are  not 
required  to  be  met.  Mixing  zones  for 
existing  discharges  of  BCCs  are 
proposed  to  be  eliminated  after  a  ten 
year  period,  after  v/hich  time 
concentrations  in  any  discharge  which 
has  the  reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  a  BCC 
criterion  or  value  must  be  at  or  below 
the  water  quaht>'  critepon  or  value  for 
the  bioaccumulative  pollutant.  This  ten 
year  time  period  equates  to  two  five- 
year  terms  for  NPDES  permits.  This  time 
period  represents  a  reasonable  period 
for  implementing  the  phase  out  that 
works  toward  the  Great  Lakes  Water 
Quality  Agreement  goal  of  virtual 
elimination  of  persistent  toxic 
substances. 

The  concept  of  eliminating  mixing 
zones  for  BCCs  is  consistent  with 
current  National  regulations  and 
guidance  and  the  Great  Lakes  Water 
Quality  Agreement.  EPA  regulations 
provide  that  States  may.  at  their 
discretion,  provide  for  mixing  zones  as 
part  of  their  State  water  quality 
standards.  The  TSD  recommends  that 
States  provide  a  definitive  statement  in 
their  water  quality  standards  as  to 
whether  or  not  mixing  zones  are 
allowed  and  states.  As  our 


understanding  of  poUutant  impacts  on 
ecological  systems  evolves,  there  may  be 
cases  identified  where  no  mixing  zone 
is  appropriate.  In  addiUon,  a  general 
principle  of  the  GLWQA  at  Annex  2 
Paragraph  2.(d)  supports  the  elimination 
of  point  source  impact  zones  (mixing 
zones)  for  toxic  substances. 

c.  New  Sources.  New  sources  of  BCCs 
are  not  afforded  the  phase-in  time.  New 
sources  that  have  a  reasonable  potential 
to  cause  or  contribute  to  an  excursion 
above  a  BCC  criterion  or  value  are  to 
achieve  the  criterion/value  at  the 
discharge  point  at  the  time  of 
commencing  discharge. 

d.  Mixing  Zones  During  the  Ten  Year 
Phase  Out.  Until  mixing  zones  for 
existing  sources  of  BCCs  are  phused  out, 
TMDLs  that  include  WLAs  for  such 
sources  would  be  estabhshed  using  tha 
mixing  zone  provisions  set  forth  in  aach 
option  or,  where  there  are  no  specific 
provisions,  in  accordance  w  ith 
applicable  requirements  of  State  law. 

e.  Exception  to  the  Ten  Year  Phase 
Out  of  Mixing-Zones.  Both  options 
provide  an  exception  to  the  required 
elimination  of  mixing  zones  (sections 
B.4  of  both  procedures  3A  and  3D). 
Limited  mixing  zones  may  be  granted 
beyond  the  10-year  period  where  water 
conservation  measures  leading  to 
overall  load  reductions  are  used.  When 
a  facility  implements  water 
conservation  measures,  the 
concentrodon  of  the  pollutant  in  the 
effluent  may  increase  while  the  mass  of 
the  pollutants  discharged  does  not.  The 
Steering  Committee  believed  that  the 
effect  of  eUminating  mixing  zones  could 
discourage  permittees  from  utiUziiig 
water  conservation  measures,  because  of 
the  potential  for  pollutants  to  increase 
in  concentration  in  the  effluent,  causing 
a  higher  possibility  that  comphance 
with  the  concentration-based  effluent 
limitation  would  not  be  achieved.  The 
Steering  Committee  believed  that 
because  water  conservation  is  desirable, 
that  an  exception  may  be  appropriate  in 
certain  circumstances.  The  primary 
concern  for  BCCs  is  the  mass  of  the 
pollutant  entering  the  Great  Lakes 
System.  Concentration  levels  would  still 
be  controlled  to  assure  no  short  terra 
affects  in  the  mixing  zone.  In  no  event, 
however,  may  the  State  grant  mixing 
zones  larger  than  those  available  when 
non-BCCs  are  discharged  pollutants. 

6.  TMDLs  for  Open  Waters  of  the  Greet 
Lakes 

Both  options  describe  the  process  for 
developing  TMDLs  for  OWGLs,  inland 
lakes  and  other  waters  of  the  Great 
Lakes  System  that  exhibit  lentic 
conditions  (section  3.C  of  both 
procedures  3A  and  3B).  In  both  options. 


20932 


Federal  Register  /  Vol.  58.  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules 


general  guidance  for  development  of 
TMDLs  on  a  lake-wide  basis  is 
provided. 

a.  Point  Source  Mixing  Zones  for 
Chronic  Criteria  and  Values.  Both 
options  provide  that  absent  a  mixing 
zone  study,  individual  wasteload 
allocations  for  point  sources  not  be 
based  on  a  mixing  zone  larger  than  is 
provided  by  mixing  one  part  effluent 
mixed  with  ten  parts  lake  water 
(containing  background  concentrations 
of  pollutants).  A  smaller  mixing  zone  or 
zero  discharge  may  be  deemed 
necessary  to  meet  criteria  and  values. 

The  10:1  mixing  factor  was  derived 
from  mixing  zone  studies  conducted  for 
the  Milwaukee  Metropolitan  South 
Shore  wastewater  treatment  plant  and 
for  the  Green  Bay  Metropolitan 
wastewater  treatment  plant.  For  these 
cases,  it  was  shown  that  the  ten  to  one 
mixing  factor  represents  an  area  of 
mixing  where  the  velocity  and 
momentum  associated  with  an  effluent 
being  discharged  from  the  end  of  a  pipe 
is  dissipated  and  any  further  dilution  or 
mixing  which  then  occurs  is  associated 
only  with  the  typically  slower  natural 
process  of  diffusion,  wind,  temperature 
or  current  induced  dispersion.  The 
mixing  zone  assumption  for  open  lake 
discharges  accounts  for  background 
concentrations  in  the  lake  and 
essentially  bases  the  TMDL  on  meeting 
criteria  and  values  when  one  part 
effluent  is  mixed  with  ten  parts  lake 
water.  Option  A  describes  the  10:1 
mixing  zone  in  a  narrative  format,  while 
Option  B  embodies  the  concept  in  a 
formula. 

Under  Option  B,  for  non-BCCs.  when 
a  party  believes  that  the  10:1 
assumption  does  not  reflect  the  actual 
area  of  discharge-induced  mixing,  a 
different  mixing  zone  may  be  provided 
if  the  provisions  of  section  3.E  of 
procedure  3B  are  met.  Under  Option  A, 
the  mixing  zone  available  is  not 
necessarily  constrained  by  the  area  of 
discharge  induced  mixing  if  it  is 
demonstrated  that  an  alternative  mixing 
zone  is  appropriate  for  protection  of 
designated  and  existing  uses  and 
implementation  of  all  criteria  and 
values. 

EPA  invites  comment  on  the  relative 
merits  of  these  different  formats. 

b.  Calculating  Load  Allocations. 
Under  both  options,  appropriate 
dilution  assumptions  to  be  used  when 
establishing  load  allocations  for 
nonpoint  sources  shall  be  determined  in 
accordance  with  State  law  on  a  case-by- 
case  basis  by  the  authority  establishing 
the  TMDL. 

c.  Protection  from  Acute  Effects. 
Option  A  provides  for  a  cross  check  to 
ensvire  that  acute  criteria  are  met  within 


applicable  acute  mixing  zones 
authorized  under  State  law.  The  option 
does  not  include  a  specific  final  acute 
value  (FAV)  cap,  but  instead  relies  on 
site-specific  analysis  of  limits  necessary 
to  assure  attainment  of  acute  criteria 
and  values  within  the  applicable  acute 
mixing  zone. 

To  protect  against  acute  effects  in 
mixing  zones.  Option  B  requires  that 
effluent  limitations  for  point  sources 
never  exceed  the  final  acute  value 
(FAV).  In  some  circumstances,  however, 
the  effluent  limit  may  be  required  on  a 
case-by-case  basis  to  be  more  stringent 
than  the  FAV  to  protect  against  acute 
effects.  The  FAV  is  twrice  the  CMC,  as 
provided  in  the  methodology  for 
derivation  of  aquatic  life  criteria  and 
values  (appendix  A  to  part  132). 

d.  Procedures  When  High  Background 
Concentrations  are  Present.  Under  both 
Options,  specific  procedures  are  only 
provided  for  the  situation  where 
background  concentrations  do  not 
exceed  criteria  or  values.  When  ambient 
water  quality  concentrations  do  exceed 
chronic  narrative  or  numeric  criteria  or 
Tier  II  values,  any  discharge  that  has  a 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  a 
criterion  or  value  should  either  be 
prohibited  or  a  multiple  source  TMDL 
established  that  ensures  the  attainment 
of  criteria  or  values.  Under  both 
Options,  the  procedures  used  in 
developing  multiple  source  TMDLs  for 
discharges  to  OWGL  and  other  lentic 
waters  are  to  be  developed  on  a  case-by- 
case  basis,  consistent  with  applicable 
regulatory  requirements.  There  may  be 
situations  in  which  a  phased  TMDL  i$ 
most  appropriate.  In  a  phased  TMDL, 
best  professional  judgement  is  used  to 
derive  LAs  and  WLAs  that  will  lead  to 
attainment  of  water  quality  standards 
with  a  MOS.  However,  for  example,  due 
to  large  nonpoint  source  contributions 
and  uncertainties  regarding  current 
loadings  and  probable  success  of 
nonpoint  source  controls,  it  is  necessary 
to  carefully  monitor  the  effectiveness  of 
the  controls  developed  as  a  result  of  the 
TMDL.  The  phased  TMDL  and  controls 
must  result  in  attainment  of  water 
quality  standards  within  a  reasonable 
period  of  time,  although  during  the 
implementation  of  controls,  there  will 
be  a  period  of  time  when  water  quality 
standards  may  not  be  met.  Frequent 
monitoring  of  the  effectiveness  of 
controls,  particularly  nonpoint  source 
controls,  is  necessary  in  order  to 
determine  both  the  validity  of  the 
phased  TMDL  and  the  ultimate  success 
of  controls  in  attaining  water  quality 
standards. 

Under  the  proposed  procedure  9  of 
appendix  F  to  part  132.  compliance 


schedules  in  NPDES  permits  for  point 
sources  are  limited  to  three  years.  Thus, 
there  is  a  maximum  period  of  eight 
years  after  the  establishment  of  a  TMDL 
in  which  permits  can  be  reissued  and 
point  source  limits  consistent  with  a 
TMDL  can  be  attained  (five  years  for  the 
expiration  of  existing  permits  and  three 
years  for  the  permittee  to  come  into 
compliance  with  a  new  limit  based  on 
a  TMDL).  EPA  also  believes  that  in  most 
situations  it  is  appropriate  to  factor 
nonpoint  sources  reductions  that  are 
reasonably  expected  to  occur  within  an 
8  year  time  period  into  a  TMDL.  absent 
case-specific  considerations. 

e.  Margin  of  Safety— i.  Chronic 
Criteria  and  Values.  In  situations  where 
background  concentration  do  not  exceed 
criteria  and  values,  EPA  believes  that  a 
MOS  is  generally  provided  through  the 
use  of  a  ten  to  one  mixing  zone.  Given 
the  size  of  the  OWGL  and  other  lentic 
receiving  waters  in  the  Great  Lakes 
System,  such  a  limited  mixing  zone 
provides  a  MOS  with  respect  to 
attainment  of  water  quality  standards  in 
tmibient  waters.  In  situations  where  a 
larger  mixing  zone  is  allowed  based  on 
a  mixing  zone  study,  the  TMDL  must 
include  an  explanation  of  how  the  MOS 
is  provided. 

li.  Acute  Criteria  and  Values.  EPA 
believes  that  restricting  effluent  levels  to 
less  than  or  equal  to  the  FAV  for  acute 
criteria  and  values,  provides  the  needed 
MOS.  In  other  situations,  such  as 
TMDLs  developed  under  Option  A 
allowing  larger  loadings,  the  TMDL 
must  include  an  explanation  of  how  the 
MOS  is  provided. 

7.  TMDLs  for  Discharges  to  Tributaries 

The  principal  differences  between 
options  A  and  B  relate  to  TMDL 
development  for  tributaries.  The  initial 
focus  of  Option  A  is  on  attainment  of 
water  quality  standards  in  a  tributary 
basin,  followed  by  assuring  that  water 
quality  standards  are  attained  at 
discharge  points  throughout  the  basin. 
Option  A  does  not  specify  the  size  of 
mixing  zones,  leaving  such 
considerations  to  existing  State 
requirements.  Option  B,  on  the  other 
hand,  has  detailed  procedures  for 
developing  tributary  basin  and  source 
specific  TMDLs  that  are  applicable 
where  background  concentrations  do 
not  exceed  water  quality  standards. 
These  detailed  procedures  include 
specific  mixing  zone  provisions.  Option 
B  envisions  development  of  tributary 
basin  TMDLs  at  the  discretion  of  the 
TMDL  authority,  or  where  the  source 
specific  procedures  are  not  applicable  or 
appropriate. 

a.  Steady  State  Mass  Balance 
Approach  Common  to  Both  Options. 
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Both  opt  jons  envision  predominant  use 
of  a  simple,  steady-state  mass  balance 
approachf.  A  mass  balance  approach  is  a 
method  used  to  approximate  the  mass  of 
poUutanlis  within  a  water  body.  It  is 
based  onjthe  physical  law  of 
consen-ation  of  mass  that  states  that 
mass  cannot  be  created  or  destroyed  but 
only  transformed.  This  approach 
assumes  |hat  the  input  of  mass  into  the 
system  (etg..  through  point  and 
nonpoint;  source  loadings,  atmospheric 
deposition,  groundwater  seepage)  equals 
the  loss  c|f  mass  from  the  system  plus 
any  lossefe  due  to  transformation  of  mass 
within  tht)  system.  Because  both  options 
assume  alsimple  steady  state,  it  is 
assumed  pal  no  mass  can  be 
accumul^tJed  in  the  system.  This 
provides  for  a  first  approximation  of 
allowable  loading  allocations. 
Subsequdnt  monitoring  will  identify  any 
shortcomings  to  this  approach  and 
indicate  whether  revisions  are 
necessary.  Although  Options  A  and  B 
are  based  en  steady  state  conditions 
which  as;  lame  fixed  low  flows,  EPA  is 
seeking  comment  on  whether  the  final 
rule  shou  d  allow  the  use  of  more 
sophisticated  dynamic  flow  models. 

b.  Desiyji  Fhus  Common  to  Both 
Options. '.  vlany  of  the  point  source 
dischargers  regulated  under  the  Clean 
Water  Act  discharge  effluent 
continuously  to  flowing  streams. 
However,;  the  amount  of  water  available 
to  ddute  tpie  discharge  typically  varies 
with  the  Reason  and  with  periodic  storm 
or  drought  conditions.  In  deriving 
TMDLs  it  iis  necessary  to  determine  the 
stream  co:iditions  under  which  criteria 
and  valuesimust  be  attained.  The 
criteria  ar  <5  values  derived  pursuant  to 
today's  Guidance  are  not  designed  to  be 
never-exceeded  values.  Rather,  they 
may  be  exceeded  at  varying  frequencies 
and  duradons  without  injury  to  human 
health,  wildlife  or  aquatic  life. 

Both  options  specify  tributary'  design 
flows  at  which  criteria  and  values  are  to 
be  attained.  The  volume  of  water 
flowing  through  the  tributary  in  a  given 
time  period  at  the  design  flow 
conditions  is  the  volume  that  is 
considered  available  to  dilute  all 
pollutants  present  or  introduced  into 
the  water  body.  Because  of  differences 
in  criteria  derivation  methodologies,  the 
proposed  Guidance  specifies  different 
design  flows  for  chronic  aquatic  life, 
wildlife,  aad  human  health  criteria.  For 
VVLAs  based  upon  chronic  aquatic  life 
criteria  or  values,  the  hydrologically- 
based  7Q10  flow  or  the  biologically- 
based  4B3  flow  is  used;  for  TMDLs 
based  upon  wildlife  criteria  or  values, 
the  hydrologically-based  30Q5  flow  is 
used;  and  for  TMDLs  based  upon 


human  health  criteria,  the  harmonic 
mean  flow  is  used. 

With  respect  to  implementing  chronic 
aquatic  life  criteria  using  a  mass  balance 
approach,  the  proposed  Guidance 
specifies  the  use  of  either  the  7QlO 
design  flow  or  the  4B3  biologically- 
based  design  flow. 

The  4B3  is  that  flow  determined  on  a 
case-by-case  basis  that  would  provide 
for  an  excursion  of  chronic  aquatic  life 
criteria,  over  a  4-day  averaging  period, 
only  once  every  three  years.  This  flow 
is  selected  because  criteria  developed 
pursuant  to  procedures  in  the  proposed 
Guidance  may  be  exceeded  over  a  4-day 
averaging  period  once  everj*  three  years 
without  injury  to  the  aquatic  ecosystem. 
(See  Technical  Support  Document  to 
Water  Quality-based  Toxics  Controls,  or 
TSD) 

The  biologically-based  433  flow  can 
be  calculated  by  the  computer  program 
DFLOW  supported  on  EPA's  computers 
at  the  National  Computer  Center  in 
Research  Triangle  Park,  NC.  (Further 
information  may  be  obtained  from 
.Assessment  and  Watershed  Protection 
Division,  U.S.  Environmental  Proteaion 
Agency,  401  M  St.  S.W.,  Washington, 
D.C.  20460) 

The  second  alternative  design  flow 
allowed  in  the  proposed  rule  is  the 
hydrologically-based  7QlO  flow.  The 
7Q10  is  the  lowest  7-day  average  flow 
expected  to  occur  on  the  average  once 
in  every  ten  years,  based  on  the  period 
of  record.  Empirical  data  from 
approximately  60  streams  show  that  the 
7Q10  flow  provides  a  degree  of 
protection  approximately  equivalent  to 
tlie  4B3  flow.  Statistics  based  on  stream 
gages  operated  by  the  U.S.  Geological 
Survey  are  routinely  published.  These 
statistics  commonly  include  estimates  of 
the  7Q10  for  most  riverine  systems. 

EPA  sohcits  comment  on  whether  the 
final  rule  shoidd  specify  a  design  flow 
for  the  purposes  of  implementing  acute 
aquatic  fife  criteria.  Current  EPA 
guidance  recommends  use  of  a  IQIO  for 
this  purpose  (Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control).  The  design  flow  would 
be  used  in  conducting  acute  cross- 
checks under  Option  A,  and  in 
determining  whether  the  FAV  cap  is 
sufficient  to  protect  against  acute  effects 
in  Option  B. 

Human  health  criteria  represent 
ambient  pollutant  concentrations  that 
are  acceptable  based  on  a  lifetime  (70 
years)  of  exposure.  Accordingly, 
discharges  should  be  r^ulated  such  that 
criteria  will  not  be  exceeded  under 
stream  conditions  that  represent  long- 
term  average  conditions.  Current  EPA 
guidance  recommends  use  of  the  long- 
term  harmonic  mean  flow  to  implement 


human  health  criteria  (TSD).  The 
harmonic  mean  flow  is  the  sum  of  the 
reciprocals  of  individual  Cow 
measurements  divided  into  the  total 
number  of  individual  flow 
measurements. 

Since  wildlife  criteria  have  not  been 
implemented  by  EPA  before,  there  is  no 
current  EPA  guidance  regarding  a 
design  flow  for  their  implementation. 
Based  on  the  recommendations  of  the 
State  of  Wisconsin  and  the  GLWQI 
Steering  Committee,  EPA  is  proposing 
that  a  30Q5  flow  rate  be  used  for  the 
implementation  of  wildlife  criteria.  This 
is  the  lowest  30-day  average  flow  that 
would  occur  on  the  average  every  five 
years  based  on  a  statistical  review  of 
historic  flow  data. 

The  Steering  Committee's  starting 
point  in  selecting  a  30Q5  flow  rate  for 
wildlife  criteria  was  analysis  of  the 
7Q10  flow  rate  currently  used  in  the 
implementation  of  aquatic  Life  criteria. 
For  wildlife,  impacts  of  chemlc&ls  with 
a  high  propensity  to  bioaccumulate  in 
aquatic  organisms  is  of  greatest  concern. 
Aquatic  organisms  comprise  a  major 
portion  of  the  diet  of  many  wildlife 
species.  Because  of  relatively  slow  rates 
of  uptake  by  aquatic  organisms  of 
bioaccumulative  chemicals,  residues  in 
the  food  chain  would  have  a  delayed 
response  to  increases  in  ambient 
concentrations  of  chemicals  during 
short-term  periods,  such  as  during  low 
flow  events.  Accordingly,  the  Steering 
Committee  judged  a  30-day  averaging 
period  was  more  appropriate  than  the  7- 
day  averaging  period  used  in  the  aquatic 
life  design  flow.  The  Steering 
Committee  selected  a  five-year  return 
interval  as  edequate  to  ensure  that 
criteria  exceedances  did  not  occur  too 
frequently  to  interfere  with 
reproduction  of  wildhfe  species,  and  no 
unacceptable  adverse  effects  on  the 
population  would  result. 

EPA  recogiiizes  that  the  use  of  a  30- 
day  averaging  period  is  conservative 
given  the  long  time  it  may  take  for 
bioaccumulative  chemicals  to  reach 
steady  state  in  an  aquatic  organism.  EPA 
is  interested  in  receiving  comments  on 
the  proposed  30Q5  design  flow  for  the 
implementation  of  wildlife  criteria. 
Given  the  long  time  to  equilibrium  for 
bioaccumulative  chemicals,  EPA 
particularly  solicits  comments  on 
whether  a  90Q10  flow,  the  long-term 
(period  of  record)  harmonic  mean  flow, 
or  the  lowest  annual  harmonic  mean 
flow  expected  to  occur  on  the  average 
within  a  5  or  10  year  period  should  be 
used  for  the  implementation  of  wildlife 
criteria.  The  latter  two  alternatives 
above  are  essentially  a  365Q5  or 
365Q10,  where  a  harmonic  mean  rather 
than  an  arithmetic  mean  is  used. 
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Comments  are  requested  on  these  flow 
rates  because  the  harmonic  mean  is 
recognized  as  a  better  predictor  of  the 
average  concentration  than  is  the 
arithmetic  mean. 

The  requirements  in  the  proposed 
Guidance  for  use  of  design  flow  are 
consistent  with  the  recommendations  in 
the  TSD.  A  more  complete  description 
of  the  selection  of  design  flows,  steady- 
state  and  dynamic  modeling 
approaches,  and  the  reasons  for  the 
requirements  in  today's  proposed  rule 
may  be  foimd  on  pages  36,  78-82,  and 
appendix  D  of  that  document.  EPA 
invites  comment  on  the  use  of  these 
design  flows  and  on  the  use  of  steady- 
state  and  dynamic  modeling 
approaches. 

c.  Overview  of  Option  A — /.  Load 
Inventory.  A  load  inventory  is  prepared 
under  Option  A  that  dociiments  all 
loadings  from  point  and  nonpoint 
sources  to  the  entire  basin.  Option  A 
allows  a  number  of  different  data 
sources  to  be  used  in  calculating 
loadings  from  point  sources:  Current 
NPDES  permit  Umits,  calculated  limits 
reflecting  new  technology-based 
requirements,  interim  limits  in  an 
enforceable  schedule  of  compliance, 
and  actual  loadings  of  pollutants 
determined,  for  example,  through 
discharge  monitoring.  The  data  source 
actually  used  in  a  load  inventory  should 
be  determined  on  a  case-by-case  basis, 
with  the  objective  of  ensuring  the 
ultimate  success  of  the  TMDL  in 
bringing  about  attainment  of  water 
quality  standards. 

The  load  inventory  also  includes 
natural  background  loadings  of 
pollutants,  and  loadings  from  nonpoint 
sources.  It  may  be  particularly  difficult 
to  assess  loadings  from  nonpoint 
sources.  Any  uncertainties  in  this  regard 
should  be  reflected  in  the  margin  of 
safety  established  for  the  TMDL. 

Pollutants  may  degrade  into  non-toxic 
byproducts  as  they  travel  from  the  point 
of  discharge  to  the  farthest  downstream 
location  in  the  tributary  basin.  It  is 
permissible  to  discount  pollutant 
loadings  to  the  farthest  downstream 
point  of  the  basin  to  the  extent  that 
degradation  can  be  estimated  with 
accuracy. 

ii.  Loading  Capacity.  The  next  step  in 
deriving  a  tributary  TMDL  under  Option 
A  is  to  calculate  the  total  loading  of 
pollutants  that  can  enter  the  basin  and. 
still  ensure  attainment  of  all  applicable 
water  quality  standards  at  the  furthest 
downstream  location  in  the  basin.  When 
chronic  numeric  criteria  or  values  are 
available,  this  loading  capacity  is 
calculated  by  multiplying  the  numeric 
criterion  or  value,  expressed  as  a 
concentration  of  pollutant,  times  a  given 


tributary  design  flow.  As  is  discussed 
above,  the  design  flow  varies  with  the 
type  of  criterion  or  value  being 
implemented.  For  example,  the  loading 
capacity  associated  with  attaining 
chronic  aquatic  life  criteria  is  calculated 
for  a  design  flow  representing  the  lowest 
7-day  average  flow  that  occurs  once 
every  10  years.  The  loading  capacity 
associated  with  implementing  human 
health  criteria  or  values,  on  the  other 
hand,  is  calculated  based  on  the 
harmonic  mean  flow  of  the  stream. 
Thus,  for  example,  if  a  human  health 
criterion  is  expressed  as  10  milligrams 
of  pollutant  per  liter  of  water,  and  10 
million  liters  of  water  pass  the  lowest 
dowmstream  location  of  the  tributary 
during  a  dayat  the  harmonic  mean  flow, 
then  the  loading  capacity  of  the 
tributary  would  be  100  kilograms  of 
pollutant  per  day. 

Where  numeric  criteria  or  values  have 
not  been  calculated,  a  case-by-case 
determination  must  be  made  as  to  the 
loadings  of  pollutants  to  the  tributary 
that  are  consistent  with  attainment  of 
narrative  water  quality  criteria  and 
protection  of  designated  and  existing 
uses. 

If  degradation  is  assumed  in 
calculating  the  baseline  inventory,  it 
should  also  be  assumed  in  calculating 
the  loading  capacity  of  the  tributary 
basin.  This  may  be  difficult,  however, 
since  the  loading  capacity  will  vary 
depending  on  where  the  pollutants  are 
introduced.  Correlation  to  existing 
loading  patterns  will  ensure  the  most 
accurate  estimate  of  loading  capacity 
given  the  current  discharge  situation. 

iii.  Basin  Margin  of  Safety.  TMDLs  are 
to  be  derived  with  a  margin  of  safety  to 
account  for  imcertainties.  An 
assessment  of  uncertainties  in 
calculating  the  loading  inventory  and 
loading  capacity  should  be  made,  and  a 
portion  of  the  basin  loading  capacity  set 
aside  as  a  margin  of  safety  that  reflects 
the  uncertainties  presented.  Of  course,  if 
the  loading  inventory  and  loading 
capacity  are  initially  calculated  in  a 
conservative  (protective  of  the 
environment)  manner,  then  a  separate 
set-aside  of  loading  capacity  for  a 
margin  of  safety  may  not  be  necessary. 

iv.  Load  Reduction  Targets.  The 
loading  capacity  minus  any  specified 
basin  margin  of  safety  is  the  loading  that 
is  available  for  allocating  to  all  sources 
(including  natural  background)  of  the 
basin.  The  amount  of  load  reduction 
necessary  to  meet  water  quality 
standards  at  the  downstream  end  of  the 
tributary  can  be  calculated  as  the 
baseline  inventory  load  minus  the  basin 
loading  capacity  adjusted  by  any 
specified  basin  margin  of  safety. 


V.  Basin  Allocations.  Allocations  are 
made  consistent  with  load  reduction 
targets  identified  above.  TMDLs  must 
not  include  allocations  which  are  not 
reasonably  anticipated  to  be  attained. 
Accordingly,  load  allocations  for 
nonpoint  sources  should  be  based  on 
current  or  anticipated  increased 
loadings,  unless  there  is  a  reasonable 
basis  for  assuming  that  there  will  be  a 
reduction  in  nonpoint  source  loadings 
within  a  reasonable  time  period.  As 
discussed  above,  EPA  will  typically 
consider  eight  years  to  be  a  reasonable 
time  period.  Whatever  portion  of  the 
loading  capacity  is  not  allocated  to 
nonpoint  sources,  background,  and 
reserve  capacity  for  future  growth  may 
be  allocated  to  existing  point  source 
dischargers. 

vi.  Site-specific  Cross-checks.  After 
allocations  are  established  to  ensure 
attainment  of  water  quality  standards  at 
the  furthest  downstream  location  in  the 
tributary,  site-specific  cross-checks  are 
conducted  at  each  source  location  to 
ensure  that  water  quality  standards 
(acute  and  chronic  aquatic  life,  wildlife 
and  human  health)  are  attained  at  the 
edges  of  applicable  mixing  zones  or,  if 
mixing  zones  are  not  allowed  imder 
state  law,  throughout  the  basin.  Option 
A  does  not  specify  the  size  of  mixing 
zones  for  this  purpose;  mixing  zone 
requirements  (if  any)  adopted  by  the 
various  states  will  be  used  for  the  cross- 
checks. The  cross-checks  should  apply 
the  margin  of  safety  concept  to  the  local 
discharge  area.  In  addition,  they  must 
account  for  backgroimd  concentrations 
of  pollutants  in  the  immediate  vicinity 
of  the  discharge. 

If  a  site-specific  cross-check  indicates 
that  standards  will  not  be  attained  in  the 
vicinity  of  a  nonpoint  source,  the  LA 
may  be  reduced  if  such  a  revised  LA  can 
reasonably  be  expected  to  be  promptly 
attained  by  that  source  in  a  reasonable 
time  period.  Otherwise,  WLAs  for 
upstream  point  sources  must  be  reduced 
to  ensure  attainment  of  standards  in  the 
vicinity  of  the  nonpoint  sources.  In 
some  instances  it  may  be  more 
economical  for  the  upstream  point 
sources  to  fund  nonpoint  source  control 
measures  to  achieve  needed  load 
reductions  than  to  institute  additional 
treatment  measures  at  their  locations.  If 
such  an  agreement  is  binding  on  the 
parties  and  can  reasonably  be  expected 
to  promptly  provide  the  needed  load 
reductions  in  a  reasonable  time  period, 
the  TMDL  can  include  a  reduced  load 
allocation  reflecting  the  agreement. 

vii.  Establish  Final  Allocations.  Final 
allocations  in  TMDLs  developed  under 
Option  A  are  the  more  stringent  of  those 
developed  through  the  basin  analysis  or 
through  site-specific  cross  checks. 
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However,  if  certain  basin  allocations  are 
reduced  as  a  result  of  site-specific  cross 
checks,  other  basin  allocations  could  be 
correspondingly  increased  provided  that 
such  increased  allocations  are  deemed 
acceptable  after  conducting  site-specific 
cross-checks. 

viii.  Monitoring  Provisions.  If  there  is 
a  significant  nonpoint  source 
contribution  of  the  pollutant  addressed 
in  the  TMDL.  the  TMDL  should 
typically  include  a  monitoring  plan  that 
vdll  test  the  success  of  the  TMDL  in 
leading  to  attainment  of  water  quality 
standards.  States  may  consider 
performing  the  monitoring  themselves, 
or  requiring  ambient  monitoring  as  a 
condition  of  NPDES  permits  issued  to 
point  source  dischargers  of  the 
pollutant.  If  the  ambient  monitoring 
indicates  continued  exceedances  of 
water  quality  standards,  the  TMDL 
should  be  revised  to  include  more 
stringent  allocations.  Such  phased 
TMDLs  are  appropriate  when  nonpoint 
sources  are  present  because  it  is 
currently  very  difficult  to  accurately 
estimate  nonpoint  source  loadings  and 
reductions  that  can  be  achieved  through 


implementation  of  nonpoint  source 
controls. 

d.  Overview  of  Option  B.  Option  B 
includes  detailed  procedures  to  derive 
tributary  basin  and  source  specific 
WLAs  for  point  sources  where 
background  concentrations  do  not 
exceed  water  quality  standards,  but 
where  the  additional  discharge  of  the 
point  source  or  sources  in  question  has 
a  reasonable  potential  to  cause  or 
contribute  to  such  an  exceedance. 

The  detailed  source  specific 
procedures  could  pose  an  inequitable 
burden  in  some  situations  on  the 
particular  point  source  responsible  for 
the  marginal  loading  that  could  result  in 
a  water  quality  standards  exceedance. 
Upstream  sources  also  contributing  to 
the  water  quaUty  impairment  would  not 
need  source-specific  TMDLs  under  this 
approach.  Accordingly,  Option  B  also 
includes  an  approach  for  deriving 
tributary  basin  TMDLs  that  would 
spread  the  load  reduction  burden  among 
a  number  of  sources.  A  tributary  basin 
TMDL  is  also  necessary  where 
background  loadings  at  point  source 
locations  exceed  applicable  water 
quality  standards. 


Consistent  with  the  general 
conditions  set  forth  in  section  A.  2  of 
procedure  3B,  the  tributary  basin  TMDL 
will  include  WLAs  for  point  sources 
and  LAs  for  nonpoint  sources  such  that 
their  sum  is  not  greater  than  the  loading 
capacity  minus  the  sum  of  any  specified 
MOS  and  reserve  capacity  for  future 
growth.  Also,  each  individual  WLA 
must  be  no  less  stringent  than  the 
requirements  for  source  specific  TMDLs 
as  specified  in  section  D.3  of  procedure 
3B. 

i.  Source-specific  TMDLs.  Option  B 
includes  a  formula  in  section  D.S.c.i  of 
procedure  SB  for  deriving  a  WLA  in 
situations  where  background 
concentrations  do  not  exceed  water 
quality  standards.  By  considering 
background  concentrations  in  the 
formula,  all  upstream  loadings  are 
accounted  for,  and  a  WLA  is  generated 
that  will  ensure  attainment  of  water 
quality  standards  at  the  discharge 
location.  The  proposed  formula  reflects 
current  EPA  guidance  for  deriving  a 
WLA  using  steady  state  mass-balance 
assumptions: 


WLA< 


The  formula  contains  five  major 
functional  components.  The  first 
component  of  the  formula  is  the  WLA— 
the  mass  of  pollutant  that  may  be 
discharged  over  a  given  period  of  time 


^  (criterion)[Q3^  +{l-  f )(effluent  flow)]  -  (background)Q3d 


effluent  flow 


by  the  point  source  and  still  provide  for 
attainment  of  water  quality  standards. 
The  second  major  component  of  the 
formula  is: 


(X) 


(criterion  )[Q3d  +  (1  -  f  )(effluent  flow)] 


This  set  of  terms  calculates  the  mixing 
zone  capacity  (expressed  as  mass  of 
pollutants  per  unit  of  time)  within  a 
specified  mixing  zone  and  accounting 
for  water  introduced  by  the  point  source 
to  the  stream.  The  third  major 
component  of  the  formula  is 
(background)Q^.  This  component 
calculates  the  loading  (also  expressed  as 
mass  of  pollutants  per  unit  of  time) 
already  present  in  Uie  volume  of  stream 
flowing  to  the  discharge  location  that 
will  be  used  for  mixing.  The  mixing 


zone  capacity  minus  the  background 
loading  yields  the  additional  point 
source  loading  (in  mass  per  unit  of  time) 
that  may  be  discharged  without  causing 
an  exceedance  of  water  quality 
standards.  When  this  is  divided  by  the 
effluent  flow  in  units  of  volume  per  unit 
time,  the  fourth  major  component  of  the 
formula,  it  yields  a  concentration  that 
may  be  discharged  (in  imits  of  mass  per 
volume  of  flow).  The  fifth  factor  in  the 
equation.  X,  is  used  to  convert  the 
concentration  based  value  to  a  mass 


based  discharge  limitation  expressed 
over  an  appropriate  time  period  (such  as 
mass  discharge  per  day).  The  loading 
capacity  and  background  loading 
components  of  the  formula  are 
described  in  more  detail  below. 

ii.  Mixing  Zone  Capacity.  The  mixing 
zone  capacity  is  the  capacity  to 
assimilate  pollutants  and  attain  criteria 
in  the  portion  of  the  stream  designated 
for  mixing,  assuming  no  pollutants 
present,  and  is  provided  by: 


(criterion  )[Q3d  +  (1  -  f  )(effluent  flow)] 


The  criterion  is  a  chronic  Tier  I 
criterion,  chronic  Tier  n  value,  or  other 


numeric  criterion  or  numeric 
interpretation  of  a  narrative  criterion. 


expressed  as  a  concentration  of  the 
pollutant.  A  chronic  criterion  or  value  is 
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designed  to  protect  against  effects  that 
may  arise  due  to  ioag-term  exposure. 
Such  criteria  are  typically  more 
stringent  than  acute  criteria,  so  this 
implementation  typically  also  provides 
protection  from  acute  or  subchronic 
effects,  depending  upon  mixing  zone 
considerations. 

The  0*1  is  that  portion  of  the 
receiving  water  at  an  appropriate  design 
flow  that  is  allowed  to  be  used  to  dilute 
the  discharge.  Sectiem  D.3.c.ii  of 
procsdura  3B  specifies  that  the  Q^  is 
calculated  by  multiplying  the  stream 
design  flow  by  the  dilution  fraction.  As 
discussed  in  more  detail  above,  the 
design  flow  of  the  stream  varies  with  the 
type  of  criteria  being  implemented  (e.g., 
(iironic  aquatic  Ufe  or  human  health), 
and  accounts  for  the  fact  that  there 
typically  will  be  differing  amounts  of 
dilution  water  available  in  a  stream 
depending  on  the  season  and  periods  of 
drought  or  flooding.  WLAs  for 
continuous  discharges  must  consider 
this  variability  in  receiving  water  flow. 
The  dilution  fraction  is  aerived  based 
on  the  relationship  of  the  effiuerrt  flow 
of  the  point  source  to  the  flow  of  the 
receiving  water,  and  an  assumption 
regarding  how  rapidly  mixing  occiu^. 
Stream  data  showing  effluent  and 
receiving  water  flow  show  that  the 
discharge  from  a  point  source  to  s  small 
stream  will  mix  relatively  rapidly  with 
a  greater  percentage  of  the  water  in  the 
receiving  stream  as  compared  to  the 
discharge  of  a  similar  point  source  to  a 
large  stream.  The  ratio  of  the  stream 
flow  to  the  effluent  flow  is  used  in 
section  D.3.c.iii  of  procedure  SB  to 
determine  the  amount  of  flow  to  be 
granted  as  the  default  dilution  fraction. 
The  dilution  fraction  varies  from  0.1  to 
0.25,  depending  on  this  ratio.  Thus,  the 
dilution  fraction  specifies  the  size  of  the 
mixing  zone  in  terms  of  the  percentage 
of  stream  flow  (10-25  percent)  that  is 
available  for  dilution.  The  proposed 
Guidance  provides  for  an  opportunity  to 
demonstrate  that  a  larger  mixing  zone  is 
acceptable  within  the  constraints  set 
forth  in  section  E.  In  no  case,  however, 
m^the  dilution  fraction  exceed  0.75. 

The  concept  of  the  fr^cticwj  of  the 
stream  design  flow  is  based  upon 
recommendations  found  in  the  Water 
Quality  Criteria— Report  of  the  National 
Technical  Advisory  Committee  to  the 
Secretary  of  the  hiterior.  April.  1968 
(Green  Book)  and  upon  guidance  from 
EPA's  1983  Water  Quality  Standards 
Handbook.  The  Green  Book 
recommended  that  in  order  to  prevent 
the  initial  mixing  of  wastewater  of  point 
sources  from  erecting  a  barrier  to  fish 
and  other  aquatic  organisms,  only  25 
percent  of  the  cros»-9ection«l  area  of  the 
river  should  be  used  for  mixing.  The 


Handbook  suggests  dat  the  vahie  of  25 
percent  of  total  river  flow  is  a  ratjonal 
estimate  of  the  amount  of  river  flow  in 
25  percent  of  the  cross-sectional  area. 
The  basis  of  the  use  of  a  fraction  of  the 
cross-sectional  area  is  then  tied  to  the 
allowance  for  mixing  zones  found  in 
each  State's  water  quality  standards. 
The  use  of  the  25  percent  fraction  has 
been  incorporated  as  policy  in  the  water 
quality  standards  of  some  States  across 
the  Nation  and  included  in  the  Great 
Lakes  System  for  mahy  years  in  order  to 
account  for  the  uncertainties 
surrounding  available  data,  discharge 
fluctuations,  impacts  an  aquatic 
resources,  etc.  Option  B's  use  of  a 
fraction  of  the  cross-sectional  area  far 
deriving  WLAs  is  consistent  with  the 
longstanding  EPA  guidance  and  State 
poKcies  on  mixing. 

The  proposed  procedure  specifically 
sets  the  default  dilution  fraction  to  vary 
inversely  with  the  stream  flow  to 
effluent  flow  ratio.  A  larger  portion  of 
the  stream  design  flow  is  allowed  for 
those  situations  where  the  source  flow 
closely  approximates  the  stream  design 
flow.  This  means  that  when  the  effluent 
mixes  with  the  stream  rapidly,  a  lai^er 
portion  (25  percent)  of  the  stream  is 
justified  as  a  dilution  fraction.  But  when 
the  effluent  does  not  mix  rapidly  with 
the  stream,  a  smaller  portion  (10 
percent)  of  the  stream  flow  is  justified 
as  a  dilution  Action.  This  reduction  in 
the  dilution  fraction  effectively  reduces 
the  volume  of  water  available  for 
dilution  in  larger  rivers.  This  reflects  a 
compromise  approach  when  compared 
to  sgme  States  within  the  Great  Lakes 
System.  For  example,  the  State  of  Ohio 
uses  a  graduated  scale  for  the  fraction 
that  tangos  between  10  percent  and  100 
percent  of  the  stream  design  flow.  The 
State  of  Michigan,  on  the  other  hand, 
uses  a  straight  25  percent  of  the  stream 
design  flow  for  all  categories  of  criteria 
or  values,  with  an  opportunity  to 
demonstrate  for  a  larger  percentage. 

Similar  to  the  approach  used  by  Ohio, 
the  dilution  fraction  is  only  determined 
based  upon  the  ratio  of  the  TQlG  to  the 
effluent  source  flow.  Once  a  diluticm 
fraction  is  determined,  the  same 
dilution  fraction  would  be  used  when 
assessing  the  need  for  all  water  quality^ 
based  controls  for  a  particular 
discharger.  As  required  by  the  proposed 
Guidance,  the  dilution  fraction  would 
never  be  determined  using  the  harmonic 
mean  30Q5  flow  of  a  receiving  water. 
The  constant  dilution  fraction  for 
varying  stream  design  flows  is  specified 
in  order  to  ease  administrative  burden. 
EPA  soUcits  comments  on  the  proposed 
method  of  calculating  a  default  dihition 
fraction,  and  also  solicits  suggestions 


(with  supporting  rationale)  for 
alternative  methods. 

EPA  believes  that  the  ditutioo  fraction 
provisions  are  conserrative,  and 
contribute  to  a  margin  of  safety  iar 
TMDLs  derived  using  the  aquatfons.  As 
such,  EPA  believes  that  in  most 
situations  an  additional  margin  of  safety 
will  not  need  to  be  provided  when  this 
equation  is  used  to  derive  source- 
specific  TMDLs.  This  procedure, 
however,  may  not  provide  an  adequate 
MOS  where  there  is  more  than  one 
discharger  in  a  relatively  short  stretch  of 
river  where  the  design  flow  (drought 
flow)  of  the  receiving  stream  does  not 
substantially  increase  between  the 
upstream  and  downstream,  dischargers 
or  where  background  levels  are  high.  In 
such  a  situation,  the  tributary  basin 
procedxrre  should  be  used,  or  soma 
other  method  used  to  provide  an 
adequate  margin  of  safety. 

The  approach  is  somewhat  more 
conservative  (contributes  more  to  a 
MOS)  with  respect  to  TMDLa  for 
wildlife  and  human  health  criteria, 
since  the  dihition  fraction  is  always 
calculated  using  the  low  design  flow 
(7Q10)  used  to  implement  chronie 
aquatic  life  criteria.  EPA  believes  that 
use  of  the  formula  will  promote 
consistency  in  developing  TMDLs  in  the 
Great  Lakes  System.  Comments  on  the 
proposed  mixing  zone/margin  of  safety 
approach  built  into  the  formula  are 
specifically  invited. 

The  component  of  the  formula  that  is 
used  to  calculate  loading  capacity  also 
includes  the  terms  (1-fXeffhient  flow), 
"f '  is  defined  as  the  fraction  of  the 
effluent  flow  that  is  withdrawn  from  the 
receiving  water. 

The  (1-f)  factor  is  applied  to  take  into 
account  whether  or  not  the  point  source 
is  increasing  stream  flow  (and  available 
dilution)  by  adding  water  to  the 
receiving  stream.  La  situations  when  the 
receiving  water  of  the  discharge  is  the 
same  water  body  as  the  facility's  source 
water,  the  flow  from  the  effluent  should 
already  be  accounted  for  in  the  stream 
flow  value  and  the  receiving  water  is 
only  receiving  additional  loading  of 
pollutants.  Where  the  facility  source 
water  is  from  a  different  water  body 
than  the  receiving  water,  the  factor  has 
the  effect  of  increasing  the  allowable 
dilution  flow  of  the  stieam  to  account 
for  the  additional  water  introduced  by 
the  point  source. 

iii.  Background  Loadings.  The 
background  conditions  of  the  receiving 
water  are  accounted  for  in  the  formula 
in  proposed  section  D.3.c.i  of  procedure 
3B  by  the  term  (background)  Q^.  As 
discussed  above,  Qgd  is  the  portion  of 
the  receiving  water  that  is  allowed  to 
dilute  the  discharge.  When  this  flow  is 
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multiplied  by  the  background 
concentration  of  pollutants  in  the 
recei\ing  water  immediately  upstream 
of  the  point  source  (calculated  in 
accordance  with  section  A.8),  the  resuU 
is  a  background  loading  of  pollutants  in 
the  portion  of  the  receiving  water  flow 
that  is  available  for  diluting  the 
discharge,  in  units  of  mass  of  pollutants 
per  unit  of  time. 

iv.  Fotmula  Modification  Based  on 
Mixing  Zone  Studies.  Option  B  allows 
any  interested  party  to  prepare  a  mixing 
zone  study  and  allows  the  TMDL 
authority  to  modify  the  dilution  fraction 
described  above  in  accordance  with 
such  studies.  The  dilution  fraction 
could  be  either  reduced  or  eliminated, 
or  increased  to  a  maximum  of  75 
percent  of  the  7Q10  flow.  Option  B. 
section  E  describes  several  required 
elements  of  a  mixing  zone  study,  all 
designed  to  address  the  area  of  mixing 
that  can  be  allowed  consistent  with 
attainment  of  water  quality  standards. 
Mixing  zone  studies  are  to  assume  that 
pollutants  do  not  degrade  within  mixing 
zones,  unless  the  mixing  zone  study  is 
accompanied  by  scientifically  valid 
field  studies  or  other  relevant 
information  demonstrating  that 
degradation  of  the  pollutant  will  occur 
in  the  mixing  zone  under  the  full  range 
of  environmental  conditions  expected  to 
be  encountered  and  such  studies  or 
other  information  also  address  factors 
other  than  degradation  that  affect  the 
level  of  pollutants  in  the  water  column, 
includiM  resuspension  of  sediments, 
chemicalspeciation,  and  biological  and 
chemical  transformation. 

V.  Limitation  on  Use  of  Source- 
specific  TMDL  Formula.  In  situations 
where  the  term  (background)  Q^  is 
larger  than  the  term  (criterion)  (Q^  +  (1- 
fl{effluent  flow)),  the  formula  v«ll 
generate  a  negative  WLA.  This  will 
typically  occur  where  the  background 
concentration  of  pollutants  exceeds 
criteria  levels,  and  the  point  source  uses 
the  receiving  water  as  its  source  of 
intake  water.  Where  the  formula 
generates  a  negative  WLA.  a  discharge 
which  has  the  reasonable  potential  to 
cause  or  contribute  to  an  excursion 
above  a  criterion  or  value  cannot  be 
allowed  unless  a  multiple-source  TMDL 
is  prepared  that  will  ensure  attainment 
of  water  quality  standards. 

e.  Pollutant  Degradation.  Although 
pollutant  degradation  may  be 
considered  for  different  purposes  under 
Options  A  and  B,  both  Options  allow 
TMDLs  to  account  for  degradation  of  a 
pollutant  provided  two  conditions  are 
met.  The  first  condition  is  that  the 
regulatory  authority  must  have 
information  regarding  the  rate  of 
degradation  of  the  pollutant  in  the  form 


of  field  studies  or  other  relevant 
information.  Field  studies,  if  used,  must 
document  that  degradation  of  the 
pollutant  will  occur  imder  the  full  range 
of  critical  conditions  expected  to  be 
encountered,  and  should  quantify  the 
degradation.  Critical  conditions  should 
include  the  design  conditions  that  are 
estabhshed  for  the  implementation  of 
criteria  in  ambient  waters  as  well  as 
other  conditions  such  as  periods  of 
stratification  of  the  water  body  and 
variabiUty  of  the  facility  effluent  flow 
rate.  If  field  study  information  is  not 
available,  the  regulatory  authority  can 
use  other  relevant  information  such  as 
literature  references  from  similar  sites. 
Regardless  of  the  type  of  information 
used,  all  information  must  be  reviewed 
by  the  regulatory  authority  and  found  to 
be  scientifically  valid.  EPA  invites 
specific  comment  on  what  type  of 
information  is  sufficient  to  demonstrate 
degradation  in  ambient  waters,  and  in 
particular,  whether  literature 
information  or  field  data  ft-om  similar 
sites  can  be  used  to  quantify 
degradation. 

The  second  condition  is  that  the 
studies  take  into  account  factors  other 
than  pollutant  degradation  that  affect 
the  concentration  of  the  pollutant  in  the 
water  column  including  but  not  limited 
to  resuspension  of  sediments,  speciation 
and  transformation. 

The  Steering  Committee 
recommended  including  a  requirement 
that  the  degradation  in  the  mixing  zone 
must  be  rapid  and  significant.  EPA  is 
not  proposing  these  requirements  today 
since  these  terms  are  vague  and  since 
any  degradation  that  does  occur  in  the 
mixing  zone  will  in  practice  be  rapid 
due  to  the  relatively  small  size  of  the 
mixing  zones.  Further.  EPA  does  not 
believe  that  the  degradation  need  be 
significant,  but  rather  that  tlie  permittee 
be  allowed  to  receive  consideration  for 
any  degradation  that  can  be 
demonstrated  to  occur  in  the  mixing 
zone. 

The  Steering  Committee 
recommended  that  the  Guidance  specify 
that  losses  from  the  water  column  due 
to  physical  transfer  of  pollutants  to 
other  media  is  not  an  acceptable 
environmental  fate  process  for 
increasing  TMDL  allocations.  The 
Steering  Committee  was  concerned  that 
inter-media  transfers,  including 
volatihzation  (evaporation  from  the 
water  to  the  atmosphere), 
bioaccumulation  in  the  tissues  of 
organisms  and  sorption  to  sediment  and 
suspended  solids  in  the  water  body  may 
not  be  {>ermanent  losses  and  that 
pollutants  could  be  reintroduced  into 
the  water  column  at  some  later  time. 
EPA  is  not  proposing  these 


requirements  today,  however,  because 
EPA  beheves  that  the  concerns  of  the 
Steering  Committee  can  be  answered 
through  other  mechanisms. 

Each  of  the  Great  Lakes  States  has 
already  adopted  a  narrative  criterion 
specifying  that  waters  shall  be  bee  from 
pollutants  that  settle  to  form 
objectionable  deposits.  EPA's  existing 
NPDES  requirements  (40  CFR  122.44(d)) 
require  permit  effluent  Umitations  to 
meet  these  narrative  criteria.  Each 
option  also  contains  identical  text  in 
general  condition  6  requiring  that 
TMDLs  prevent  the  accumulation  of 
pollutants  in  sediments  to  levels 
injurious  to  designated  or  existing  uses. 
Inclusion  of  this  provision  in  the 
proposed  Guidance  reflects  EPA's 
concern  about  sediment  quahty  in  the 
Great  Lakes  System  and  a  recognition 
that  it  may  often  need  to  be  considered. 

EPA  is  currently  developing  new 
methods  for  preventing  sediment 
contamination.  The  first  step  is  to 
develop  numeric  sediment  criteria 
guidance.  Upon  State  adoption  of 
sediment  criteria  as  part  of  a  State  WQS. 
regulatory  authorities  will  need  to  factor 
such  criteria  into  the  TMDL  and  NPDES 
permitting  process. 

To  the  extent  that  volatilization  does 
not  represent  a  permanent  loss  from  the 
Great  Lakes  System,  it  will  be  accounted 
for  in  determining  background 
concentrations.  Accordingly,  it  does  not 
seem  necessary  to  prohibit  accounting 
for  volatilization  in  establishing  TMDLs. 
It  would  be  extremely  difficult  to 
establish  a  significant  loss  of  ambient 
pollutants  as  a  result  of 
bioaccumulation.  Since  most  TMDLs 
assume  steady  state  conditions,  it 
should  also  be  assumed  that  the  aquatic 
biota  is  at  equilibrium  regarding 
pollutant  uptake  and  depuration. 
Likewise,  the  potential  loss  of 
pollutants  from  the  water  column  by 
bioaccumulation  into  fish  tissue  is  offset 
by  the  return  of  pollutants  via 
depuration  in  more  complete  models. 
Again,  the  regulatory  authority  has 
available  a  more  appropriate  mechanism 
for  addressing  physical  transport. 
Finally.  EPA  beUeves  that  pollutant 
volatilization  is  an  irreversible  loss  of 
pollutants  from  water  column.  EPA 
recognizes  that  allowing  discharge  of 
volatile  pollutants  may  lead  to  elevated 
pollutant  concentrations  in  the  air. 
However.  EPA  beheves  that  these 
potential  releases  are  better  controlled 
using  other  statutory  authorities,  for 
example,  the  Clean  Air  Act.  EPA  invites 
comment  on  whether  some  or  all 
physical  transport  processes  should  be 
precluded  from  consideration  in  the 
development  of  TMDLs  and  WLAs. 
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8.  PoUudoD  Trading  Oppartunitias 

The  TMDL  process  provides  an 
opportunity  for  pofhition  trading  in  the 
water  quality  program  as  long  as  CWA 
goals  end  requirements  are  met.  EfSuent 
limits  and  nonpoinf  source  controls,  for 
example,  mast  be  designed,  maintained 
and  enforced  so  that  water  quality 
standards  and  other  program 
requirements  are  met  For  purposes  of 
the  proposed  Guidance,  trading  refers  to 
approaches  which  introduce  market 
incentives  farto  water  qnahty  control 
decisions  by  acknowiedging  the  ability 
of  a  point  source  to  achieve  water 
quality  based  loading  reductions 
through  creative,  enforceable,  market 
mechanisms. 

The  proposed  Guidance  allows  States 
to  look  for  polhition  trading 
opportunities  as  TMDLs  are  estabKshed. 
It  should  be  noted,  however,  that  some 
of  the  general  conditions  of  apphcability 
in  both  Options  may  finrit  trading 
opportunities  since  they  specify,  for 
example,  that  mixing  zones  for  BCC 
discharges  must  be  efiminated  within  10 
yeers  and  focus  primarify  on  developing 
TMDLs  necessary  to  derive  point  source 
permit  limits.  These  types  of  conditions 
may  serve  to  define  the  characteristics 
of  trading  programs  acceptable  vdthin 
any  given  basin  of  the  Great  Lakes 
System. 

While  the  piroposed  Guidance  focuses 
primarily  on  providing  two  options 
designed  to  provide  consistent  TMDL 
procedures  among  the  States,  each 
option  does  provide  general  gtiidance 
for  completing  TMDLs  on  varying 
geographic  scales.  TMDLs  completed  for 
larger  geographic  areas  are  generalhy 
more  complex  and  deal  with  pollution 
from  point  and  nonpoint  sources.  As  the 
number  of  sources  and  pollutants 
included  in  a  TMDL  and  the  geographic 
area  grows  larger,  opportunities  for 
trading  and  the  types  of  trading 
programs  appropriate  to  sf)ecific  sites 
and  water  quality  problems  will  grow. 

9.  State  Adoption 

In  order  to  achieve  consistent 
application  of  the  TMDL  procedures, 
the  proposed  Guidance  would  require 
States  to  adopt  a  TMDL  procedure 
consistent  with  procedure  3  of  the  final 
Guidance,  or  an  equally  stringent 
alternative.  If  a  State  chooses  to  adopt 
an  alternative  approach,  the  seJeeted 
approach  must  result  in  equal  or  more 
stringent  controls  than  the  final 
procedure  3. 

10.  Summary  of  Other  Options 
Considered 

EarUer  drafts  of  procedure  3  focttsed 
only  on  the  devriopment  of  WLAs  for 


point  souicae  using  predomiimntty 
Optioo  B.  One  State,  New  York,  uses  a 
different  TMDL  procedure  from  the 
otb«r  Great  Lakes  States.  During  the 
Technical  Work  Group  sessions  it 
became  evident  that  these  approaches 
differed  in  respect  to  estabhsmng 
TMDLs  fcw  tributaries  and  in  the  general 
level  of  detail  and  assumptions  used. 
The  Steering  Committee,  believing  ibat 
both  approaches  may  be  consistent  with 
National  guidance  end  the  GLWQA, 
decided  to  popose  both  approaches  as 
options  and  to  request  commerrt  on 
them. 

AddittoDdlty,  the  Steering  Committee 
considered  whether,  based  upon 
demoostrations  that  the  effluent  rajMdly 
mixes  with  the  receiving  water,  the 
regulatory  authoritiat  should  have  the 
flexibility  to  specify  effluent  hmitatioas 
based  upon  acute  aquatic  life  criteria 
which  are  greater  than  the  FAV.  These 
demonstrations  would  define  the  acute 
mixing  zones,  which  are  aisp  known  as 
zones  of  initial  dilutions  (ZIDs)  and 
areas  of  initial  mixing  (AIMs).  As 
explained  earlier  in  the  preamble, 
Option  B  restricts  the  WLA  for  the 
control  of  actite  toxicity  to  not  greater 
than  the  FAV,  vrhile  Option  A  provides 
for  case-by-case  determinatiorM  and 
applications  of  State-devekjped  acute 
mixing  zone  policies  in  deriving  WLAs 
necessary  to  prevent  acute  toxicity.  EPA 
would  like  to  receive  comments  on  the 
relative  merits  of  the  two  approaches. 

The  Technical  Work  Group  had 
recommended  that  Option  B  prohibit 
mixing  zones  from  extending  from  a 
tributary  into  a  lake  or  connecting 
channel.  The  prohibition  was  intended 
to  ensure  that  additional  mixing  based 
upon  the  dilution  from  OWGLs  or 
CCGLs  would  not  be  incorporated  into 
the  WLA  development.  EPA  was 
concerned  that  this  prohibition  could 
result  in  an  inequitable  elimination  of 
mixing  zones  for  sources  located  at  the 
mouths  of  tributaries.  Accordingly,  this 
language  was  deleted  from  the  proposed 
Guidance  and  replaced  with  a  condition 
in  section  D.2  of  procedure  3B  requiring 
that  when  information  on  mixing  zones 
is  available  for  a  point  source  discharge 
that  demonstrates  that  the  mixing  zone 
extends  into  an  OWGL  or  CCGL,  the 
WLA  is  determined  using  the  more 
stringent  dilution  allovrance  provided  in 
either  section  C.l  or  section  D.3.C.  States 
will  use  professional  judgement  in 
assessing  when  a  mixing  zone  extends 
beyond  the  botmdary  of  the  tributary 
basin.  EPA  solicits  comments  on 
whether  this  revision  to  the 
recommendation  of  the  Technical  Work 
Group  is  appropriate  and.  if  not, 
alternative  proposals  for  dealing  with 
discharges  at  the  mouth  of  tributaries. 


11.  Request  for  Comments 

Comments  ace  invited  on  all  aspects 
of  the  two  proposals  for  TMDL 
development  and  on  possible 
alternatives.  EPA  is  interested  in 
receiving  comments  individually  oo 
both  Options  A  and  B.  Areas  in  which 
EPA  is  particularly  interested  in 
receiving  comments  include  the  overall 
technical  and  programmabc  approach 
set  out  in  each  option,  the  technical 
issues  involved  in  applying  each  option 
to  a  varied  set  of  water  quality 
problems,  consistency  with  existing 
national  policy  and  program;  approaches 
and  the  degra*  to  which  each  opttoa 
allows  for  integrated  development  of 
effective  point  and  nonpoint  source 
controls.  In  addition,  to  comments  on 
each  option,  EPA  is  also  interested  in 
receiving  comments  caa  the  consisteacy 
between  Options  A  and  B.  EPA  is 
particularly  interested  in  receiving 
comments  concerning  the  overall 
compatibility,  technical  and 
programmatic  strengths  Mvd  weaknesses 
of  each  option.  EPA  is  particularly 
interested  in  the  potential  impact  that 
any  differences  in  these  options  might 
have  on  the  perceptions  and  interest  of 
the  public  and  regulated  commimrty. 

Comments  are  also  invited  on  how  the 
options  should  be  incorporated  into  the 
final  implementation  procedures.  EPA 
is  very  interested  in  receiving  comments 
which  address  the  compatibility  of  these 
two  options.  Should,  for  example,  all 
the  States  in  the  Great  Lakes  System  be 
required  to  adopt  either  Opticm  A  or  B. 
or  a  combined  approach  so  that  only 
one  consistent  approach  is  employed 
throughout  the  Great  Lakes  System.  Or, 
alternatively,  should  States  be  required 
to  adopt  one  or  the  other  of  these 
options  so  that  all  the  States  in  the  Great 
Lakes  basin  are  committed  to  using 
either  Option  A  or  B.  Finally,  should 
States  be  permitted  to  use  one  or  the 
other  option  according  to  the  situation 
at  hand.  EPA  also  solicits  comments  on 
the  option  of  not  providing  specific 
TMDL  provisions  in  the  final  Great 
Lakes  Guidance,  relying  instead  on  a 
continuation  of  the  existing  national 
program  in  this  area. 

HPA  would  Kke  to  receive  comments 
on  the  elimination  of  mixing  zones  for 
BCCs.  In  addition,  EPA  vrolcomes 
comments  on  whether  the  1 0-year 
implementation  period  is  reasonaBla 
and  if  other  periods  are  more 
appropriate. 

EPA  wrould  also  like  comments  from 
the  public  on  whether  acute  mixing 
zones  should  be  allowed  and  if  so. 
whether  the  Guidance  should  include 
any  maximum  size  for  acute  mixing 
zones,  and  what  that  size  should  be. 
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Further,  EPA  would  like  comments  on 
the  need  for,  and  applicability  of,  a  final 
effluent  cap,  such  as  the  Final  Acute 
Value  which  is  proposed  in  Option  B. 

EPA  invites  comment  on  the 
procedures  to  account  for  the 
environmental  fate  of  pollutants, 
including:  the  requirement  for  the 
permittee  to  submit  documentation  on 
the  rate  of  degradation  inside  the  mixing 
zone;  allowing  field  studies  based  on  a 
similar  stream  and  a  similar  discharge  to 
be  considered  acceptable  and  the 
information  to  be  submitted  by  the 
permittee. 

EPA  also  invites  comments  on  the 
provisions  related  to  background  data 
requirements,  specifically  on  how 
background  is  defined  and  on  including 
caged  fish  tissue  and  loading  data  as 
acceptable  available  data,  EPA  also 
invites  comment  on  the  requirement 
that  the  background  concentrations  be 
representative  and  on  providing 
relatively  little  detail  in  the 
methodology  regarding  determination  of 
what  is  representative,  or  on  how  to 
adjust  data  to  make  it  representative. 

The  public  is  also  invited  to  comment 
on  setting  data  points  below  the 
detection  level  to  one-half  of  the 
reported  detection  level  for  the  purposes 
of  calculating  a  geometric  mean;  setting 
data  points  between  the  detection  level 
and  the  quantification  level  at  the  mid- 
point between  the  two  reported  levels; 
and  setting  the  background  level  as  zero 
when  all  data  are  below  the  level  of 
detection. 

It  is  EPA's  intent  that  the  Great  Lakes 
States  will,  at  a  minimum,  use  this 
procedure  for  developing  TMDLs  for  all 
pollutants  except  those  identified  in 
Table  5  of  the  proposed  Guidance.  The 
results  of  dynamic  modehng  may  be 
used  only  where  the  results  can  be 
shown  to  be  more  restrictive  than  the 
results  due  to  the  steady-state 
assumptions  of  both  options  in 
proposed  procedure  3.  EPA  would  like 
comments  on  whether  the  States  should 
be  allowed  to  use  the  resuhs  of  dynamic 
modeling  whether  the  results  are  less 
stringent  or  not  when  compared  with 
the  results  using  the  steady-state 
approaches  in  procedure  3. 

Finally,  commenters  may  provide 
additional  information  or  alternative 
approaches  to  TMDL  development.  In 
particular.  EPA  welcomes  comments  on 
means  for  controlUng  nonpoint  souuxes. 

D.  Additivity 

1.  Introduction 

Traditionally.  EPA  has  developed 
numerical  criteria  on  a  single  pollutant 
basis.  However,  many  instances  of 
contamination  in  surface  waters  involve 


mixtures  of  two  or  more  pollutants. 
Such  mixtures  can  interact  in  various 
ways  which  may  affect  the  magnitude 
and  nature  of  risks  or  effects  on  human 
health,  aquatic  hfe  and  wildhfe.  With 
respect  to  impacts  on  aquatic  hfe,  the 
interactive  effects  of  discharged 
pollutants  on  organisms  is  ascertained 
through  direct  exposure  of  test 
organisms  to  a  point  source  effluent  in 
whole  effluent  toxicity  (WET)  tests  as 
described  in  procedure  6  of  appendix  F 
of  the  proposed  Guidance.  The  use  of 
such  tests  to  determine  additive 
pollutant  effects  on  aquatic  organisms  is 
a  well-estabUshed  component  of 
existing  Clean  Water  Act  regulatory 
programs.  EPA  ciurently  has  no 
guidance  regarding  consideration  of 
additive  effects  of  pollutants  on 
wildlife. 

EPA  has  considered  mechanisms  for 
assessing  effects  resulting  from  human 
exposure  to  pollutant  mixtures.  On 
September  24. 1986.  the  EPA  published 
"Guidelines  for  the  Health  Risk 
Assessment  of  Chemical  Mixtiues  (51 
FR  34014)."  which  is  available  in  the 
administrative  record  for  this 
rulemaking.  These  guidelines  set  forth 
principles  and  procedures  for  human 
health  risk  assessment  of  chemical 
mixtures.  Although  the  calculation 
procedures  in  these  guideUnes  differ  for 
carcinogenic  and  non-carcinogenic 
effects,  both  procedures  assume  dose 
additivity  in  the  absence  of  information 
on  specific  mixtures.  Dose  additivity  is 
based  on  the  assumption  that  the 
components  in  a  mixture  have  the  same 
mode  of  action  and  eUcit  the  same  types 
of  effects.  Because  information  on  the 
interaction  of  pollutants  and  on  the 
modes  of  action  is  so  sparse,  EPA 
recommends  in  the  1986  guidelines  that 
risk  assessments  of  mixtures  be  based 
on  an  assumption  of  additivity,  as  long 
as  the  components  eUcit  similar  effects. 
Dose  additivity  could  result  in  errors  in 
risk  estimates  if  synergistic  or 
antagonistic  interactions  occur  (i.e., 
additivity  assumptions  could  result  in 
overestimates  or  underestimates  of  the 
actual  risks).  Thus,  the  assumption  is 
not  a  "worst-case"  assumption,  but  a 
reasonable  assumption  within  the 
bounds  of  possibility  when  specific 
information  on  pollutant  interaction  is 
not  available. 

In  an  effort  to  address  the  concurrent 
human  exposure  to  combinations  of 
carcinogens,  three  Great  Lakes  States 
(Illinois.  Minnesota  and  Wisconsin) 
assume  in  criteria  development  that  the 
risk  of  a  combination  of  carcinogens  in 
a  mixture  is  eoual  to  the  simi  of  risks 
associated  witn  exposure  to  each 
individual  pollutant  in  the  mixture. 
These  three  States  have  adopted  an 


acceptable  cancer  risk  level  of  10  "'  for 
exposures  to  individual  pollutants.  In 
Minnesota  and  Wisconsin,  the  total 
risks  associated  with  exposure  to 
mixtures  is  not  to  exceed  10  ~*  while 
Illinois  allows  a  total  cancer  risk  level 
of  10 ~*  for  exposure  to  mixtures. 
The  Great  Lakes  Water  Quality 
Agreement  addresses  this  issue  in 
Annex  12.  which  states  that  "The 
Parties  shall  estabhsh  action  levels  to 
protect  human  health  based  on 
multimedia  exposure  and  the  interactive 
effect  of  toxic  substances."  In  addition. 
Annex  12  of  the  Agreement 
recommends  that  research  efforts  on  the 
interactive  effects  of  residues  of  toxic 
substances  on  aquatic  life,  wildlife,  and 
human  health  be  intensified.  A 
supplement  to  Annex  1  of  the 
Agreement  also  provides  for  the 
development  of  specific  objectives 
addressing  synergistic  and  additive 
effects  of  pollutants. 

2.  Approaches  Considered 

The  Committees  of  the  Initiative 
sought  to  develop  a  consistent  approach 
to  additivity  within  the  Great  Lakes 
States.  Their  deliberations  resulted  in 
proposals  for  the  use  of  additivity  for 
the  protection  of  aquatic  Hfe.  wildhfe 
and  human  health.  EPA  evaluated  the 
Committees'  proposals  as  well  as  other 
alternatives;  both  the  Committees' 
proposals  and  alternatives  are  discussed 
below. 

EPA's  traditional  approach  is  to 
address  each  pollutant  on  an  individual 
basis  in  the  derivation  of  criteria  and 
values.  However.  EPA  has  provided 
guidance  in  the  past  on  how  to  take 
additivity  into  account  for  the 
protection  of  aquatic  life  and  human 
health.  With  respect  to  the  proposed 
Great  Lakes  Water  Quality  Guidance. 
EPA  invites  comment  on  the  additivity- 
related  issues  discussed  below  and  on 
whether  a  specific  procedure,  should  be 
either  required  or  set  forth  as  guidance 
in  the  final  rule. 

a.  Aquatic  Life.  As  proposed  by  the 
Committees  of  the  Initiative,  the 
proposed  Guidance  accounts  for 
additive  effects  on  aquatic  life  through 
estabhshment  of  whole-effluent  toxicity 
(WET)  limitations.  WET  requirements 
are  proposed  under  procedure  6  of 
appendix  F  of  the  proposed  Guidance. 

b.  Human  Health — Carcinogens.  For 
carcinogenic  effects  on  human  health, 
the  1986  guidelines  for  mixture 
recommend  that  in  the  absence  of 
contrary  information  it  be  assumed  that 
the  totei  cancer  risk  posed  by  a  mixture 
of  chemicals  is  the  sum  of  risks  posed 
by  exposures  to  individual  chemicals. 
Since  information  on  the  interaction  of 
pollutants  in  a  mixture  is  generally 
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rather  limited,  the  1986  guidelines 
recommend  the  use  of  the  additivity 
assumption  under  most  circumstances. 
However,  the  guidelines  indicate  a 
preference  for  relying  on  actual  data  on 
the  interaction  of  pollutants  in  mixtures 
whenever  adequate  data  are  available. 
Therefore,  EPA  recommends  that  in 
those  cases  where  it  can  be 
demonstrated  that  the  carcinogenic  risks 
of  a  mixture  are  not  additive,  the 
additivity  assumption  should  not  be 
used. 

In  its  December  16, 1992,  report, 
"Evaluation  of  the  Guidance  for  the 
Great  Lakes  Water  Quality  Initiative," 
the  EPA"s  Science  Advisory  Board 
(SAB)  stated  that  additivity  should  not 
be  used  as  a  default,  but  rather  multiple 
carcinogens  should  be  considered  on  a 
case-by-case  basis.  This  is  because 
additivity  assumes  a  common 
mechanism  of  action  and  carcinogens 
are  known  to  act  by  a  wide  variety  of 
mechanisms  and  to  target  different 
organs.  The  SAB  report  goes  on  to  say 
that  for  compounds  that  act  at  the  same 
receptor  (such  as  dioxin,  furans  and 
PCBs)  an  assiunption  of  additivity  might 
well  be  defensible.  EPA  invites 
comment  on  whether  the  assumption  of 
additivity  for  carcinogens  should  be 
Umited  to  those  situations  when 
adequate  data  are  available  on  the 
mechanisms  of  action. 

EPA  invites  comment  on  whether  the 
narrative  criteria  of  the  States  and 
Tribes  providing  that  waters  be  free 
from  substances  that  injure  or  are  toxic 
to  humans,  animals  or  plants  should  be 
interpreted  to  account  for  the  additive 
effects  of  chemicals.  The  purpose  of  this 
approach  would  be  to  prevent  the  total 
risk  associated  with  carcinogens  in 
ambient  waters  from  exceeding  a  non- 
appreciable  level.  As  discussed 
elsewhere  in  the  proposed  Guidance, 
EPA  is  proposing  criteria/values  for 
single  pollutants  based  on  a  10~'  cancer 
risk  level.  EPA  beheves  that  the  use  of 
a  risk  level  on  total  risk  associated  with 
chemical  mixtures  would  enhance 
protection  of  human  health,  and 
consistency  in  addressing  additive 
impacts  throughout  the  Great  Lakes 
System.  It  would  also  be  consistent  with 
the  provisions  of  the  Great  Lakes  Water 
Quality  Agreement  calling  for 
consideration  of  the  interactive  effects 
of  toxic  substances.  Insofar  as  it  may 
require  greater  reductions  of  pollutant 
discharges  than  would  be  required 
through  implementation  of  individual 
chemical  criteria  alone,  it  would  also 
further  the  "virtual  elimination"  goal  of 
the  Agreement.  EPA  requests  comments 
on  the  possible  use  of  1&-'  as  a  cap  on 
the  cancer  risk  associated  with  mixtures 
and  on  alternative  risk  levels  (e.g.,  KH) 


that  may  be  considered.  A  specific 
option  that  would  require  interpretation 
of  narrative  criteria  to  establish  a  10~' 
cap  on  cancer  risk  associated  with 
chemical  mixtures  is  set  forth  in  section 
3  of  this  preamble  discussion. 

EPA  also  requests  comments  on 
whether  the  additivity  concept  should 
be  applied  only  to  a  limited  (i.e.,  finite) 
number  of  the  carcinogens  in  ambient 
waters  that  individually  pose  the 
greatest  cancer  risk  to  exposed 
populations  rather  than  to  all  detected 
carcinogens.  For  example,  the  narrative 
criteria  could  be  interpreted  such  that 
the  cumulative  cancer  risk  posed  by  the 
presence  of  five  (or  some  other  number 
of)  carcinogens  in  any  given  waterbody 
or  segment  would  not  exceed  10"'. 
Such  a  modification  would  reflect  the 
fact,  recognized  in  EPA's  1986 
Guidelines  for  the  Health  Risk 
Assessment  of  Chemical  Mixtures,  that 
as  the  number  of  pollutants  covered  by 
the  additivity  assumption  increases,  the 
uncertainty  associated  with  the 
resulting  risk  assessment  is  also  likely  to 
increase.  This  approach  could  also 
greatly  ease  the  administrative  burden 
of  preparing  total  maximum  daily  loads 
(TMDLs)  and  water  quality-based 
effluent  limits  (WQBELs)  based  on  the 
additivity  assumption,  since  it  would 
provide  a  cut-off  to  what  otherwise 
might  be  an  extended  inquiry  and 
would  relieve  regulatory  authorities  of 
the  burden  of  identifying  risks  and 
sources  associated  with  carcinogens  that 
pose  a  relatively  insignificant  risk  to 
human  health.  Finally,  EPA  requests 
comments  on  whether  a  separate  water 
quaUty  criterion  (WQC)  should  be 
estabUshed  for  carcinogenicity  (e.g., 
total  cancer  risk  for  ambient  waters  not 
to  exceed  10"*,  10"',  or  some  other 
cancer  risk  level)  rather  than  the    " 
approach  discussed  above  for 
implementing  narrative  criteria. 

These  alternatives  differ  considerably 
from  the  proposal  of  the  Committees  of 
the  Initiative  with  respect  to  considering 
additivity  for  carcinogens.  The 
Committees  proposed  that  the  additivity 
assumption  be  applied  only  with 
respect  to  facilities  otherwise  requiring 
WQBELs  for  individual  carcinogens, 
and  only  as  to  those  carcinogens 
requiring  WQBELs.  Thus,  the 
Committees  did  not  propose  application 
of  the  additivity  assumption  in  setting 
or  interpreting  ambient  water  quality 
criteria.  Rather,  their  proposed  approach 
would  have  resulted  in  further 
limitations  beyond  WQBEL  levels  so 
that  the  carcinogens  covered  by 
WQBELs  from  a  given  facility  would 
not,  after  mixing  with  receiving  waters, 
represent  a  total  cancer  risk  greater  than 
10"'.  Thus,  the  Committees'  approach 


did  not  address  carcinogens  for  which 
WQBELs  were  not  needed.  In  addition, 
because  not  all  sources  discharging  a 
pollutant  for  which  WQBELs  £ire  needed 
necessarily  need  WQBELs  in  order  to 
provide  for  attainment  of  water  quality 
standards,  not  all  sources  discharging  a 
given  carcinogen  would  have  the 
additivity  assumption  applied  to  their 
discharges. 

Although  EPA  agrees  that  the 
approach  proposed  by  the  Committees 
of  the  Initiative  offers  certain 
administrative  advantages  as  compared 
with  other  alternatives,  EPA  is 
concerned  that  the  Committees' 
approach  could  be  inequitable  in  its 
application.  The  full  text  of  the  proposal 
of  the  Committees  is  reproduced  below 
under  section  4  of  this  preamble.  EPA 
invites  comment  on  the  possible  use  of 
that  approach  in  the  final  rule  to 
account  for  the  additive  effects  of 
carcinogens  in  the  Great  Lakes. 

c.  Human  Health — Non-carcinogens. 
The  1986  EPA  guidelines  on  chemical 
mixtures  acknowledge  that  additivity  of 
effects  for  non-carcinogens  is  most 
appropriate  when  pollutants  in  a 
mixture  elicit  the  same  type  of  effect  by 
the  same  mechanism  of  action. 
However,  because  information  on  the 
mechanism  of  action  is  rather  limited 
for  many  pollutants,  the  1986  EPA 
guidelines  on  chemical  mixtures 
recommend  that  when  two  or  more 
compounds  produce  adverse  effects  on 
the  same  organ  system  (i.e.,  target  organ) 
the  effects  should  be  considered 
additive.  The  1986  guidelines 
additionally  state  that  additivity  for 
dissimilar  effects  does  not  have  strong 
scientific  support.  Thus,  the  underlying 
assumption  in  the  1986  guidelines  is 
that  the  components  of  a  mixture  which 
produces  adverse  effects  on  the  same 
target  organ  are  additive.  This  approach 
could  overestimate  or  underestimate  the 
actual  risks  due  to  possible  antagonistic 
or  synergistic  interactions  among 
components  in  a  mixture. 

The  1986  guidefines  recommend  the 
use  of  a  hazard  index  (HI)  approach  for 
non-carcinogenic  toxic  agents.  The 
hazard  index  indicates  if  there  is  a 
concern  with  a  mixture  by  providing  a 
rough  measure  of  likely  toxicity. 
However,  it  does  not  define  dose- 
response  relationships  (i.e.,  its 
numerical  value  is  not  a  direct  estimate 
of  risk). 

EPA  sohcits  comment  on  the  HI 
approach  for  applying  additivity  to  non- 
carcinogenic  effects,  as  described  in  the 
1986  guidelines.  This  approach  assumes 
that  multiple,  simultaneous  exposures 
to  a  chemical  could  result  in  an  adverse 
health  effect  and  that  the  magnitude  of 
the  effect  is  proportional  to  the  sum  of 
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the  ratios  of  the  actual  exposures  to 
"acceptable"  exposures.  When  the  HI 
exceeds  unity  (i.e.,  1)  a  potential  for 
adverse  health  effects  exists.  While  any 
single  chemical  with  an  exposiue  level 
greater  than  the  toxicity  value  (i.e., 
threshold  or  Reference  dose  (Rfl3))  will 
cause  the  HI  to  exceed  unity,  for 
mixtures,  the  HI  can  also  exceed  unity 
even  if  no  single  chemical  exceeds  its 
RfD. 

The  hazard  index  approach  assumes 
dose  addition  for  those  compounds  that 
induce  the  same  target  oroan  response 
and,  therefore,  a  separate  oazard  index 
should  be  developed  for  each  end  point. 
Dose  addition  (additivity)  for  dissimilar 
effects  does  not  have  strong  scientific 
support.  For  estimating  the  "HI"  of  a 
mixture  of  non-carcinogens  based  on 
additivity,  the  following  equation  may 
be  applied: 


HI  = 


RfD,     RfD. 


RfD, 


/,      r^i^2  n 

Where,  for  i  =  1  through  n: 

E,  =  exposure  level  of  the  chemical  in 

the  mixture. 
RfD(  =  The  Reference  dose  for  that 

chemical. 
Since  publication  of  the  1936 
guidelines,  EPA  has  published  a 
"Technical  Support  Document  on  Risk 
Assessment  of  Oieraical  Mixtures 
(November  1988)",  which  discusses  the 
hazard  index  approach  as  well  as  an 
alternative  "toxicity  equivalency  factor" 
(TEF)  approach.  This  doomient  is 
available  in  the  administrative  record 
for  this  rulemaking.  The  "toxicity 
equivalency  factor"  approach  was  not 
discussed  in  the  1986  guidelines  but  has 
since  been  reconunended  by  EPA  for 
risk  assessment  of  certain  chemical 
classes.  One  advantage  of  the  TEF 
approach  is  that  it*  allows  the  use  of  data 
to  assess  and  quantify  the  toxicity  of 
mixtures  that  are  not  used  to  quantify 
the  risk  from  exposure  to  single 
chemicals  (i.e.,  acute  data,  data  from 
atypical  routes  of  environmental 
exposure  and  in  vitro  data).  The  1988 
Technical  Support  Document  states  that 
the  TEF  approach  should  be  applied 
only  to  compounds  that  have  the  same 
mode  of  action  or  act  independently. 
The  approach  described  in  the  1988 
Technical  Support  Document  is  more 
restrictive  than  the  1986  guidelines  in 
the  use  of  the  additivity  assiunption  for 
non-carcinogens  but  it  is  consistent  with 
the  proposal  for  the  use  of  TEFs  made 
by  the  Committees  of  the  Initiative.  EPA 
also  believes  that  the  approach  in  the 
1988  Technical  Support  Document  is 
not  inconsistent  with  the  original  1986 
guidelines  which  state:  "No  single 


approach  can  be  recommended  to  risk 
assessments  for  multiple  chemical 

exposures." 

The  preferred  approach  presented  in 
the  1986  guidehnes  for  conducting  risk 
assessmmt  of  mixtures  is  to  use  in  vivo 
toxicity  data  on  the  mixture  itself  based 
on  the  route  of  exposure  and  duration 
period  of  concern.  However,  this 
approach  is  not  practical  in  most  cases 
because  adequate  toxicity  data  are 
available  on  very  few  complex  mixtures. 
The  "toxicity  equivalency  factor" 
approach  involves  estimating  the 
potency  of  less  well-studied 
components  in  a  mixture  relative  to  the 
potenCT  of  better  studied  components, 
using  data  bom  comparable  types  of  in 
vitro  and  short-term  in  vivo  assays.  So 
far,  this  approach  has  been  used  only  to 
estimate  the  toxicity  of  mixtures  of 
chlorinated  dioxins  and  dibenzofurans 
by  using  extensive  data  on  the  jn  vitro 
activity  of  these  compounds.  Today's 
proposal  requests  comments  on  whether 
EPA  should  consider  the  "toxicity 
equivalency  factor"  approach  for  these 
chemical  classes  and  for  any  other 
mixtures  for  which  TEFs  may 
reasonably  be  calculated  in  the  future  as 
this  area  of  research  progresses  and  EPA 
is  able  to  develop  additional  TEFs. 

EPA  spedficafiy  solicits  comment  on 
two  possible  approaches  to  addressing 
additivity  for  non-carcinogens,  set  forth 
in  sections  3  and  4  of  this  preamble. 
Both  would  require  that  mixture  of 
CDDs  and  CDFs  be  considered  additive, 
in  accordance  with  specific  TEFs 
described  in  more  detail  in  section  2.d. 
of  the  preamble.  In  addition,  the  option 
described  in  section  3  would  require  use 
of  bioaccumulation  equivalency  factors 
(BEFs)  (discussed  in  detail  below)  to 
account  for  differences  in 
bioaccumulation  potential  of  different 
CDDs  and  CDFs.  The  alternative  set 
forth  in  section  3  would  require 
generally  that  noncancer  effects  be 
considered  additive  for  those  pollutants 
for  which  available  scientific 
information  supports  a  reasonable 
assimiption  that  the  pollutants  produce 
the  same  adverse  effects  througn  the 
same  mode  of  action,  and  for  which 
TEFs  and  BEFs  may  reasonably  be 
calculated.  Thus,  this  option  would 
establish  a  general  requirement  for 
States  and  Tribes  to  develop  specific 
additivity  protocols  for  classes  of 
pollutants  when  sufficiently  supported 
by  scientific  information. 

The  second  option  which  EPA 
specifically  sohcits  comment  on  is  set 
forth  in  section  4.  It  would  require 
application  of  additivity  assumptions 
only  for  those  pollutants  for  which  TEFs 
are  set  forth  as  part  of  the  Great  Lakes 
Guidance.  Pollutants  covered  initially 


would  include  CDDs  and  CDFa,  but 
more  pollutants  could  be  addressed 
through  future  revisions  to  the  rule. 
This  option  would  best  promote 
consistency  among  the  Great  Lakes 
States  and  Tribes,  but  may  involve  more 
lag  time  between  availability  of 
scientific  support  for  application  of 
additivity  ana  use  in  water  quality 
management  than  would  the  option  set 
forth  in  section  3. 

d.  TEFs  and  BEFs  for  Chlorinated 
Dibenzo-p-dioxins  (CDDs)  and 
Chlorinated  Dibenzofurans  (CDFs). 
Chlorinated  dibenzo-p-dioxins  and 
dibenzofurans  (CDDs/CDFs)  constitute  a 
family  of  210  structurally  related 
chemical  compounds.  During  the  late 
1970s  and  early  1980s,  EPA 
encountered  a  number  of  incidents  of 
environmental  pollution  in  which  the 
toxic  potential  of  CDDs  and  CDFs 
figured  prominently.  Initially,  concern 
was  focused  solely  on  2,3.7,8-TCDD, 
which  was  produced  as  a  low  level  by- 
product during  the  manufacture  of 
certain  herbicides. 

During  the  p>ast  20  years,  many 
studies  have  been  conducted  to 
elucidate  the  toxic  effects  of  2,3,7,8- 
TCDD.  The  data  obtained  from  these 
studies  are  summarized  in  a  number  of 
reviews  (U.S.  EPA,  1984;  U.S.  EPA, 
1985;  U.S.  EPA,  1988;  WHO,  1977; 
NRCC.  1981),  which  are  available  in  the 
administrative  record  for  this 
rulemaking.  EPA  is  currently  engaged  in 
a  major  effort  to  generate  more  data  on 
dioxin  toxicity,  and  to  update  its 
analysis  of  existing  data.  While  research 
efforts  to  date  have  not  answered  all  of 
the  questions,  the  data  do  show  that 
2,3,7,8-TCDD  can  produce  a  variety  of 
toxic  effects,  including  cancer  and 
reproductive  effects  in  laboratory 
animals  at  very  low  doses. 

Data  on  the  toxicity  of  other  CDDs  and 
for  CDFs  is  considerably  more  limited. 
These  data  are  summarized  in  two  EPA 
documents  entitled  "Interim  Procedures 
for  Estimating  Risks  Associated  with 
Exposures  to  Mixtures  of  Chlorinated 
Dibenzo-p-Dioxins  and  -Dibenzofurans 
(CDDs  and  CDFs)",  (October  1986),  and 
"1989  Update  to  the  Interim  Procedures 
for  Estimating  Risks  Associated  with 
Exposures  to  Mixtures  of  Chlorinated 
Dibenzo-p-Dioxins  and  -Dibenzofurans 
(CDDs  and  CDFs)",  (March  1989)  (the 
"1989  TEF  Update"),  which  are 
available  in  the  administrative  record 
for  this  rulemaking.  While  data 
available  from  long-term  in  vivo  studies 
are  limited  for  the  majority  of  CDDs  and 
CDFs,  a  much  larger  body  of  data  is 
available  on  short-term  in  vivo  studies 
and  a  variefy  of  in  vitro  studies.  These 
experiments  cover  a  wide  variety  of  end 
points;  e.g.,  developmental  toxicity,  cell 
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transformation,  and  enzyme  induction 
(aryl  hydrocarbon  hydroxylase  (AHHJ). 
While  the  doses  necessary  to  elicit  the 
toxic  response  differ  in  each  case,  the 
relative  potency  of  the  different 
compoimds  compared  to  2,3,7,8-TCDD 
is  generally  consistent  from  one  end 
point  to  another. 

This  information,  developed  by 
researchers  in  several  laboratories 
aroimd  the  world,  reveals  a  strong 
structure-activity  relationship  between 
the  chemical  structiire  of  a  particular 
CDD  or  CDF  congener  and  its  ability  to 
elicit  a  biological  or  toxic  response  in 
various  in  vivo  and  in  vitro  test  systems. 
(Bandiera  et  al.,  1984;  Olson  et  al..  1989; 
U.S.  EPA  1989;  NATO/CCMS  1988a,b). 
Research  has  also  revealed  a 
mechanistic  basis  for  these  observations. 
That  is,  a  necessary  (but  not  sufficient) 
condition  for  expression  of  much  of  the 
toxicity  of  a  given  CDD  or  CDF  congener 
is  its  ability  to  bind  with  a  particular 
protein  receptor  located  in  the 
cytoplasm  of  the  cell.  This  congener 
receptor  complex  then  migrates  to  the 
nucleus  of  the  cell,  where  it  initiates 
reaction  leading  to  expression  of 
toxicity  (Poland  and  Knutson,  1982). 

Based  on  this  type  of  information, 
scientists  suggested  the  development  of 
numerical  factors  ("toxic  equivalency 
factors"  or  "TEFs")  that  could  be  used 
to  equate  the  toxicity  posed  by  various 
CDDs  and  CDFs  to  2.3,7,8-TCDD  for 
purposes  of  conducting  risk  assessments 
including  mixtures  of  the  chemicals. 
EPA  developed  an  interim  procedure 
that  was  reviewed  and  approved  by 
EPA's  Science  Advisory  Board,  and 
published  as  a  monograph  of  EPA's  Risk 
Assessment  Forum  in  1987.  The 
procedure  was  modified  in  certain 
respects  in  the  1989  TEF  Update,  and 
has  been  adopted  for  international  use 
by  the  North  Atlantic  Treaty 
Organization. 

EPA  soUcits  comment  on  whether 
EPA  should  require  use  of  the  specified 
TEF-based  approach  to  equate  mixtures 
of  CDDs  and  CDFs  to  a  concentration  of 
2,3.7,8-TCDD  for  purposes  of 
implementing  the  human  health  and 
wildlife  criteria  for  2.3,7,8-TCDD. 
Specific  options  are  set  forth  in  sections 
3  and  4  of  this  preamble.  The  TEFs  are 
the  same  as  those  set  forth  in  EPA's 
1989  TEF  Update,  and  that  Update 
provides  the  technical  basis  for  the 
proposal.  EPA  also  invites  comment  on 
whether  other  TEFs  should  be  used 
rather  than  those  listed  in  the  1989  TEF 
Update. 

The  CDD/CDF  TEFs  address  the 
toxicity  of  various  chemicals  as 
compared  to  2,3,7,8-TCDD,  but  do  not 
address  differences  in  bioaccumulation 
potential  between  the  chemicals. 


Because  the  criteria  for  2,3,7,8-TCDD  are 
largely  driven  by  the  relatively  large 
bioaccumulation  factor  for  the  chemical, 
and  because  available  information 
suggests  that  other  CDDs  and  CDFs  have 
different  bioaccumulation  factors,  EPA 
believes  that  it  may  be  appropriate  to 
use  factors  accounting  for  the  different 
BAFs  in  converting  concentrations  of 
CDDs  and  CDFs  to  equivalent 
concentrations  of  2,3,7,8-TCDD.  The 
option  set  forth  in  section  3  incorporates 
this  approach.  The  technical  rationale 
for  the  particular  "bioaccimiulation 
equivalency  factors"  (BEFs)  selected  is 
provided  in  a  "Draft  "Technical  Support 
Document  for  Bioaccumulation 
Equivalency  Factors,"  which  is 
available  in  the  administrative  record 
for  this  rulemaking. 

The  Committees  of  the  Initiative  did 
not  propose  use  of  bioaccumulation 
equivalency  factors;  their  proposal 
would  have  assumed  that  BAFs  for  all 
CDDs  and  CDFs  are  identical  to  that 
calculated  for  2,3,7,8-TCDD.  Because 
available  information  on  BAFs  for  other 
CDDs  and  CDFs  suggests  that  BAFs  for 
those  chemicals  are  generally  smaller 
than  for  2.3,7,8-TCDD,  the  Committee's 
proposal  would  be  a  conservative,  as 
well  as  a  simplifying,  approach.  EPA 
solicits  comment  on  this  option,  set 
forth  in  section  4  of  this  preamble. 

e.  Wildlife.  As  stated  earlier,  EPA  has 
no  present  policy  on  the  use  of 
additivity  for  wildlife  effects.  EPA 
solicits  comment,  however,  on  whether 
additivity  with  respect  to  wildlife 
effects  should  be  treated  in  a  manner 
consistent  with  the  options  described 
above  for  noncancer  human  health 
effects  and  for  mixtures  of  CDDs  and 
CDFs.  EPA  believes  that  an  argument 
can  be  made  that  the  TEFs  for  CDDs  and 
CDFs  developed  for  use  in  human 
health  risk  assessments  should  generally 
be  applicable  to  wildUfe,  since  3ie  TEFs 
are  based  largely  on  animal  studies. 
Using  the  TEF  approach,  the  total 
allowed  exposure  level  for  mixtures  of 
these  congeners  would  not  exceed  the 
level  established  by  the  wildlife  criteria 
for  2,3,7,8-TCDD,  based  on  2,3,7,8- 
TCDD  equivalents.  Two  specific 
alternatives  regarding  application  of 
additivity  principles  to  wildlife  effects 
are  set  forth  in  sections  3  and  4  of  this 
preamble.  EPA  requests  comment  on 
these  options,  and  on  possible 
alternatives  to  them. 

In  developing  this  proposed 
Guidance,  the  use  of  TEFs  for 
polychlorinated  biphenyls  (PCB) 
congeners  for  wildlife  was  considered. 
In  December  1990.  EPA's  Risk 
Assessment  Forum  held  a  workshop  to 
specifically  address  the  use  of  TEFs  for 
PCBs  (Risk  Assessment  Forum. 


Workshop  Report  on  Toxicity 
Equivalency  Factors  for  Polychlorinated 
Biphenyl  Congeners.  June  1991,  EPA/ 
625/3-91-O20).  This  workshop 
concluded  that  the  application  of  TEFs 
to  PCBs  is  not  as  straightforward  as  it  is 
in  the  case  of  CDDs  and  CDFs,  but  that 
TEFs  for  dioxin-like  PCB  congeners  are 
feasible  and  may  be  considered  additive 
with  those  for  CDDs  and  CDFs.  Further, 
the  workshop  concluded  that  current 
dioxin-like  TEFs  appear  to  be  useful  in 
assessing  traditional  measures  of 
wildlife  toxicity.  The  workshop, 
however,  recommended  that  a  "TEF 
scheme  for  PCBs  should  be  seen  as  an 
interim  procedure  and  promising 
bioassay  approaches  should  also  be 
vigorously  pursued. 

On  March  1^20,  1992,  a  Dioxin 
Ecotox  Subcommittee  of  the  Ecological 
Processes  and  Effects  Committee  of  the 
Science  Advisory  Board  met  to  review 
EPA's  research  proposals  to  support  the 
development  of  an  ambient  aquatic  life 
water  quality  criterion  for  2,3,7,8- 
TCDD.  At  that  meeting,  the 
Subcommittee  addressed  the  general 
issue  of  research  needed  to  support  the 
use  of  TEFs  for  aquatic  life  and  wildlife. 
In  their  final  report  dated  August  1992, 
the  Committee  stated  that  the  TEF 
approach  appears  promising  for  aquatic 
life  and  wildlife  but  more  studies  are 
needed  to  show  phylogenetic 
variabihty.  The  Committee  concluded 
that  at  the  present  time  there  are 
insufficient  data  available  to  judge  the 
reliability  and  the  acciu-acy  of  the  TEF 
approach. 

A  recent  study  of  the  potencies  of 
CDDs,  CDFs  and  PCBs  relative  to 
2,3,7,8-TCDD  for  produjping  early  life 
stage  mortality  in  rainbow  trout 
calculated  TEFs  for  each  of  these  classes 
of  chemicals  (Walker  and  Peterson, 
1991).  The  TEFs  calculated  in  this  study 
for  CDDs  and  CDFs  were  similar  to 
those  proposed  by  Safe  (1990). 
However,  the  TEFs  for  the  PCB 
congeners  were  14  to  80  times  less  than 
those  proposed  in  Safe  (1990).  The 
results  of  the  Walker  and  Peterson  study 
illustrate  the  significant  uncertainties  in 
applying  TEFs  across  species  and 
endpoints  for  PCB  congeners.  Further, 
another  recent  study  concluded  that  the 
TEFs  proposed  in  Safe  (1990)  for  the 
"dioxin-like"  PCBs  overestimate  the 
potency  of  these  compounds  by  a  factor 
of  10-1,000  (DeVito  et  al..  1992). 

EPA  solicits  comments  on  whether 
TEFs  for  PCBs  should  be  included 
together  with  those  for  CDDs  and  CDFs 
in  the  use  of  the  additivity  concept  for 
wildlife  effects.  Table  VIII.D-l  presents 
TEFs  for  PCB  congeners  from  Safe. 
1990.  EPA  specifically  requests 
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comment  on  the  inclusion  of  these  TEFs 
for  wildlife  in  the  Great  Lakes  Guidance. 

Table  VIII.D-1.— toxic  Equivalency 
Factor  Values  for  PCBs 


iupac 

« 

TEF 
Value 

(a)  Coplanar  PCBs: 
3.3'.4,4',S-PeCB 

126 

169 

77 

105 
114 
123 
118 
156 
157 
167 
189 

0  1 

3,3',4.4',5,5'-HxCB  

3,3',4,4'-TCB 

.05 
01 

(b)  Monoortho  Coplanar 
PCBs: 

2.3,3',4,4'-PeCB  

2,3,4,4'-PeCB  

.001 
.001 
001 

2',3.4,4',5-PeCB 

2,3'.4,4',5-PeCB 

001 

2.3,3',4,4',&-HxCB 

2.3.3'.4,4',5-HxCB 

2.3'.4.4'.5,5'-HxCB  

2,3.3'.4,4'.5.5'-HpCB  .... 

.001 
.001 
.001 
.001 

3.  Request  for  Comment  on  Approach 
Considered  for  Implementing  the  States' 
Narrative  Criteria 

The  text  presented  below  represents 
one  approach  that  would  specify  that 
the  narrative  criteria  be  interpreted  to 
account  for  the  additive  effects  of 
chemicals.  EPA  requests  comments  on 
whether  the  language  below  should  be 
added  to  the  Implementation 
Procedures  of  the  final  Guidance. 

The  following  procedures  establish  the 
manner  In  which  the  additive  effects  of 
chemical  mixtures  shall  be  treated  when 
interpreting  the  narrative  criteria  of  the  States 
and  Tribes  requiring  that  all  waters  be  free 
from  substances  that  injure  or  are  toxic  or 
produce  adverse  physiological  responses  in 
humans,  animals  or  plants. 

A.  Aquatic  Life  Effects.  Whole-effluent 
toxicity  requirements  established  under 
procedure  6  of  appendix  F  of  part  132  shall 
be  used  to  account  for  additive  effects  to 
aquatic  organisms. 

B.  Wildlife  Effects.  The  effects  of 
individual  pollutants  shall  be  considered 
additive  for  chlorinated  dibenzo-p-dioxins 
and  chlorinated  dibenzofurans,  and  for  other 
pollutants  for  which  available  scientific 
information  supports  a  reasonable 
assumption  that  the  pollutants  produce  the 
same  adverse  effects  through  the  same 
mechanism  of  action,  and  for  which  toxic 
equivalency  factors  and  bioacaunulation 
equivalency  factors  may  reasonably  be 
calculated.  For  chlorinated  dil)enzo-p- 
dioxins  and  chlorinated  dibenzofurans, 
additivity  shall  be  accounted  for  in 
accordance  with  section  E.  For  other 
pollutants,  toxic  equivalency  fectors  and 
bioaccumulation  equivalency  factors  shall  be 
developed  and  thereafter  applied  in  a  manner 
similar  to  that  described  in  section  E  based 
either  on  a  relationship  to  2,3,7,8-TCDD  or  to 
some  other  chemical,  as  appropriate. 

C  Human  Health— Non-cancer  Effects. 
The  effects  of  individual  pollutants  shall  be 
considered  additive  for  chlorinated  dibenzo- 
p-dioxins  and  chlorinated  dibenzofurans, 


and  for  other  pollutants  for  which  available 
scientific  information  supports  a  reasonable 
assumption  that  the  pollutants  produce  the 
same  adverse  effects  through  the  same 
mechanism  of  action,  and  for  which  toxic 
equivalency  fectors  and  bioaccumulation 
equivalency  factors  may  reasonably  be 
calculated.  For  chlorinated  dibenzo-p- 
dioxins  and  chlorinated  dibenzofurans, 
additivity  shall  be  accounted  for  in 
accordance  with  section  E.  For  other 
pollutants,  toxic  equivalency  factors  and 
bioaccimiulation  equivalency  factors  shall  be 
developed  and  thereafter  applied  in  a  manner 
similar  to  that  descrit)ed  in  section  E  based 
either  on  a  relationship  to  2,3,7,8-TCDD  or  to 
some  other  chemical,  as  appropriate. 

D.  Human  Health— Cancer  Effects.  The 
incremental  cancer  risk  of  each  carcinogen 
shall  be  considered  to  be  additive  and  the 
total  cancer  risk  shall  not  exceed  10"'. 
However,  the  State  or  Tribe  may  determine, 
based  on  information  submitted  by  a 
permittee  or  otherwise  available  to  the  State 
or  Tribe,  that  the  carcinogenic  risk  for  a  given 
mixture  is  not  additive. 

E.  Toxicity  Equivalency  Factors.  The 
following  TEFs  shall  be  used  when 
implementing  human  health  or  wildlife 
criteria  for  2,3,7,8-TCDD.  The  concentration 
of  each  CDD  and  CDF  in  an  effluent  shall  be 
converted  to  a  2,3,7,8-TCDD  equivalent 
concentration  by  multiplying  the 
concentration  of  the  CDD  or  CDF  by  the  TEF 
shown  in  Table  VIII.D.2  below,  and 
multiplying  that  product  by  the 
bioaccumulation  equivalency-  factor  in  Table 
Vin.D.3  below.  All  resultant  concentrations 
shall  be  added  to  produce  an  equivalent 
2,3,7,8-TCDD  concentration.  The  equivalent 
2,3,7,8-TCDD  concentration  shall  be  used  to 
establish  TMDLs  (including  wasteload  and 
load  allocations)  pursuant  to  procedure  3. 
This  equivalent  2,3.7,8-TCDD  concentration 
shall  also  be  used  as  the  concentration  of 
2,3,7,8-TCDD  for  purposes  of  assessing  the 
total  cancer  risk  of  carcinogens  pursuant  to 
section  4.D. 

Table  Vlil.D-2.— Toxic  Equivalency 
Factor  Values  for  cdds  and  CDFs 


Congener 

TEF 

2,3,7,a-TCDD 

1  0 

1,2,3,7.&-PeCDD  

5 

1.2,3,4,7,8-+lxCDD  

^ 

1 .2.3,6,7.8-HxCDD 

1 ,2,3,7,8,9-HxCDD  

.1 
•J 

1 .2.3,4,6,7,8-HpCDD  

01 

OCDD  

001 

2,3.7,8-TCDF  

1 

1 .2,3,7,&-PeCDF 

05 

2,3.4.7,fr-PeCDF „ 

1 ,2.3.4,7,8-+lxCDF 

.5 
1 

1 ,2,3.6,7,8-HxCDF 

1 

2,3.4,6,7,&-HxCDF 

1 

1,2.3.7.8,9-HxC[)F 

1 

1 .2.3,4,6,7.&-HpCDF 

01 

1 .2.3.4.7.8,&-HpCDF 

01 

OCDF  

.001 

Table  VIII.[>-3.— Bioaccumulation 
Equivalency  Factors  (BEFs) 


Congener 


2,3,7,&-TCDD 

1,2.3,7,8-PeCDD  

1,2,3,4,7,&-HxCDD  ... 
1,2.3,6.7,8-HxCDD  ... 
1,2,3,7,8,9-HxCDD  ... 
1,2,3.4,6.7,8-HpCDD 

OCDD  

2,3.7,8-TCDF 

1,2,3,7,8-PeCDF 

2,3,4.7,8-PeCDF 

1.2.3,4,7,B-f(xCDF  .... 
1,2,3,6,7,&-HxCDF  .... 
2.3,4,6,7,&-HxCDF  .... 
1,2,3,7,8,9-HxCDF  .... 
1.2,3.4.6,7,8-HpCDF. 
1.2,3,4,7.8,9-HpCDF  . 
OCDF  


TCDD 
BEF 


1.0 
S0.8 
^.3 
^.2 
^.2 
50.03 
^.02 

1.2 

0.3 

1.8 
^.3 
^.3 
^.5 
S0.5 
^.003 
S0.1 
50.005 


Notes: 

1.  "BEF  X  ■■'"^DDBy^p  ,  xQfijp 

2.  "BAF-Upid-based  bioaccumulation  factor 
for  total  congener  concentration  In  water. 

The  TEFs  provided  in  Table  Vin.D-2 
are  the  same  as  those  set  forth  in  EPA's 
1989  TEF  Update.  However,  this  Table 
has  been  reorganized  to  make  it 
consistent  with  Table  Vin.I>-3  above 
(which  lists  the  BEFs  for  specific 
congeners  and  does  not  include  CDDs 
and  CDFs  with  TEF  values  of  zero). 

4.  Request  for  Comment  on  Alternative 
Approach 

The  text  presented  below  represents 
the  proposal  for  additivity  of  the 
Committees  of  the  Initiative,  modified 
by  EPA  to  delete  the  application  of  TEFs 
for  PCBs  to  wildhfe.  EPA  requests 
comments  on  whether  the  language 
below  should  be  added  to  the 
implementation  procedures  of  the  final 
Guidance. 

The  toxic  action  of  some  pollutants  in 
mixtures  is  additive  in  their  effects  on 
organisms.  The  following  procedure 
establishes  the  manner  in  which  the  additive 
effects  of  chemical  mixtures  shall  be  treated. 
This  provision  shall  be  applied  to  point 
source  discharges. 

A.  Aquatic  Life  Effects.  Whole-effluent 
toxicity  requirements  established  under 
procedure  6  of  appendix  F  of  part  132  shall 
be  used  to  account  for  additive  effects  to 
aquatic  organisms. 

B.  WUdlife  Effects.  When  establishing 
wasteload  allocations  (WLAs)  for  the 
protection  of  wildlife,  the  effects  of 
individual  poUutanU  shall  be  considered 
additive  for  the  pollutants  for  which  toxicity 
equivalency  factors  fTEFs),  as  provided  in 
section  E  of  this  procedure,  are  available. 

C  Human  Health — Non-cancer  Effects. 
When  establishing  wasteload  allocations 
(WLAs)  for  the  protection  of  human  health 
for  non-carcinogens,  the  effects  of  individual 
pollutants  shall  bie  considered  additive  for 
the  pollutanU  for  which  toxicity  equivalency 
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factors,  as  provided  in  part  F  of  this 
procedure,  are  available. 

D.  Human  Health — Cancer  Effects.  When 
establishing  wasteload  allocations  (WLAs)  for 
the  protection  of  human  health  for 
carcinogens,  tiie  fbUowing  shall  apply: 

(1)  Except  as  noted  in  (2)  below,  in  cases 
where  an  efHuent  contains  detected  levels  of 
more  than  one  pollutant  for  which  a  Tier  I 
criterion  or  Tier  C  value  exists  and  for  which 
a  water  quality-based  limitation  Is  required 
under  Procedure  5,  the  incremental  risk  of 
each  carcinogen  shall  be  considered  to  be 
additive  and  the  total  cancer  risk  shall  not 
exceed  10"'.  The  wasteload  allocation 
(WLA)  for  each  carcinogen  shall  be 
established  in  a  permit  to  protect  against 
potential  additive  effects  associated  with 
simultaneous,  multiple-chemical  human 
exposure  such  that  the  following  condition  is 
met: 


-I 


WLA. 


<1 


WLAi     WLA2  ..^.-n 

Where: 

Ci.  .  .n  =  the  monthly  average  effluent 
limitation  e.vpressed  as 
concentration  of  each  separate 
carcinogen  in  the  efQuent. 

\VLAi.  .  .n  =  the  wasteload  allocation 
concentration  calculated  for  each 
substance  at  each  permitted  fetcility 
independent  of  other  carcinogens 
that  may  be  present  in  the  receiving 
waters  based  on  the  human  cancer 
criterion  for  each  respective 
carcinogen. 

(2)  If  the  permitting  authority  determines, 
based  on  information  submitted  by  the 
permittee,  that  the  carcinogenic  risk  for  a 
mixture  is  not  additive,  the  permitting 
authority  may  establish  wasteload  based  on 
that  information. 

E  TEFs  applied  to  Wildlife  Effects.  The 
permitting  authority  shall  use  toxicity 
equivalency  factors  when  establishing 
wasteload  allocations  for  the  protection  of 
wildlife  for  chlorinated  dibenzodioxlns 
(GDDs)  and  chlorinated  dibenzofurans 
(CDFs).  The  concentration  of  each  CDD  and 
CDF  in  an  effluent  shall  he  converted  to  a 
2,3.7,8-TCDD  equivalent  concentration  by 
multiplying  the  concentration  of  the  CDD  or 
CDF  by  the  TEF  shown  in  Table  Vni.D.4.  All 
resultant  concentrations  shall  be  added  to 
produce  an  equivalent  2.3,7,B-TCDD 
concentration.  The  equivalent  2,3,7,8-TCDD 
concentration  shall  be  used  to  establish  a 
wasteload  allocation  consistent  with 
procedure  3.  Whenever  one  or  more  CDDs 
and/ or  CDFs  are  present  in  an  effluent,  the 
permitting  authority  shall  establish  a 
wasteload  allocation  for  2,3.7,8-TCDD.  The 
permittee  shall  be  considered  in  compliance 
only  if  the  simi  of  the  effluent  concentration 
times  the  TEF  for  all  the  CDDs  and  CDFs  are 
less  or  equal  to  the  wasteload  allocation  for 
2.3,7,8-Ti]DD.  If  there  are  carcinogens  other 
than  CDDs  and  CDFs  in  the  effluent,  the  sum 
calculated  for  the  equivalent  2,3,7.8-TCDD 
concentration  must  he  used  in  the  formula  in 
D{1)  above  for  Ck,  where  k  represents  2.3,7,8- 
TCDD. 


F.  TEFs  applied  to  Human  Health — Cancer 
Effects.  The  permitting  authority  shall  use 
toxicity  equivalency  factors  when 
establishing  wasteload  allocations  for  human 
health-based  criteria  for  CDDs  and  CDFs.  The 
concentration  of  each  CDD  and  CDF  in  an 
effluent  shall  be  converted  to  a  2.3.7,8-TCDD 
equivalent  concentration  by  multiplying  the 
concentration  of  the  CDD  or  CDF  by  the  TEF 
shown  In  Table  VIII.D.4.  All  resultant 
concentrations  shall  be  added  to  produce  an 
equivalent  2,3,7.8-TCDD  concentration.  The 
equivalent  2,3,7,8-TCDD  concentration  shall 
be  used  to  establish  a  wasteload  allocation 
consistent  with  procedure  3.  Whenever  one 
or  more  CDDs  and/or  CDFs  are  present  in  an 
effluent,  the  permitting  authority  shall 
establish  a  wasteload  allocation  for  2,3,7,8- 
TCDD.  The  permittee  shall  be  considered  in 
compliance  only  if  the  sum  of  the  effluent 
concentration  times  the  TEF  for  all  the  CDDs 
and  CDFs  are  less  or  equal  to  the  wasteload 
allocation  for  2,3,7,8-TCDD.  If  there  are 
carcinogens  other  than  CDDs  and  CDFs  in  the 
effluent,  the  sum  calculated  for  the 
equivalent  2,3,7,8-TCDD  concentration  must 
be  used  in  the  formula  in  D(l)  above  for  Ck. 
where  k  represents  2,3,7,8-TCDD. 

Table  Vill.D-4.— Toxic  EomvAtENCY 
Factor  Values  for  CDDs  and  CDFs 


Compound 

TEF 
value 

1.  Dioxins: 
Mono-,  DI-,  and  TriCDDs 

0 

2,3,7.S-TCDD  

1 

Ottier  TCODs  

0 

2,3.7.8,-PeCDD 

Other  PeCODs  

0.5 
.0 

2.3.7.8-HkCDDs  

.1 

Other  HxCODs  

.0 

2.3,7,8-HpCDD  

.01 

Other  HpCDDs 

.0 

OCDD  

2.  Furans: 
Mono-.  Oi-,  and  TriCFDs  

.001 

0 

2.3,7,ft-TCDF  

0.1 

Othar  TCDF« > „ 

2,3,4.7,8-PeCDF  

.0 
.5 

1 ,2,3,7.8-PeCDF  

.05 

Other  PeCDFs 

.0 

2,3,73-HxCDF8 

Other  HxCDFs 

.1 
.0 

2,3.7,8-HpCDF8    

.01 

Other  HdCDFs  

.0 

OCDF 

.001" 

5.  Request  for  Comments 

EPA  requests  comment  on  each 
element  of  the  text  for  the  two 
approaches  to  additivity  presented  in 
sections  3  and  4  above,  including  all 
subjects  and  issues  raised  in  the 
preamble  discussion  whether  or  not 
specific  regulatory  text  has  been 
provided  in  the  proposed  Guidance,  and 
any  suggested  ahemative  requirements 
or  combinations  of  requirements  to 
address  these  elements  and  issues  in  the 
final  rule.  EPA  may  promulgate  final 
rules  based  on  any  of  the  issues  or 
subjects  discussed  in  this  preamble  or 


based  on  a  combination  of  possible 
requirements  to  address  these  subjects 
and  issues. 

E.  Reasonable  Potential  for  Exceeding 
Numeric  Water  Quality  Standards 

The  purpose  of  this  section  is  to 
define  the  proposed  procedures  for 
determining  whether  an  NPDES  permit 
for  discharges  to  the  Great  Lakes  System 
must  include  a  water  quality-based 
effluent  Umitation  for  a  parameter  or 
pollutant  parameter  (not  including 
whole  effluent  toxicity).  Considerations 
related  to  whole  effluent  toxicity  and 
the  basis  for  such  consideration.s  are 
addressed  separately  in  section  G  of  this 
preamble.  The  proposed  Guidance 
would  require  permitting  authorities  to 
follow  specific  procedures  where 
facility-specific  effluent  monitoring  data 
is  available.  Where  this  data  is  not 
available,  including  when  all  available 
effluent  data  for  a  pollutant  or  pollutant 
parameter  is  below  the  applicaole 
analytical  detection  level,  this  Guidance 
does  not  establish  any  new  or  specific 
requirements,  and  permitting  authorities 
will  continue  to  follow  existing  Federal, 
State  or  Tribal  regulations  and  guidance. 
Existing  gmdance  for  determination  of 
reasonable  potential  in  the  absence  of 
facility-specific  effluent  monitoring  data 
are  discussed  in  section  5.E.1  of  the 
preamble,  below. 

1.  Existing  National  Rules  and  Guidance 

EPA's  existing  regiilations  require 
NPDES  permits  to  contain  effluent 
limitations  necessary  to  meet  applicable 
technology-based  requirements  of 
Federal  and  State  law.  These 
technology-based  limitations  are 
derived  directly  ft'om  application  of 
National  effluent  Umitation  guidelines 
or  on  the  basis  of  the  permitting 
authority's  best  professional  judgment 
(40  CFR  125.3).  States  are  currently 
reqtiired  to  adopt  regulations  consistent 
with  these  provisions  as  part  of  their 
approved  NPDES  State  permitting 
program  (40  CFR  123.25(a)(36)).  EPA  is 
not  proposing  to  amend  the 
requirements  governing  the 
establishment  of  technology-based 
limitations  in  to  the  proposed  Guidance. 

In  addition  to  these  technology-based 
requirements,  EPA's  existing  regulations 
require  NPDES  permits  to  include  water 
quality-based  effluent  Umitations 
(WQBELs)  to  control  all  pollutants  or 
pollutant  parameters  which  the 
permitting  authority  determines  are  or 
may  be  discharged  at  a  level  which  will 
cause,  have  the  reasonable  potential  to 
cause,  or  contribute  to  an  excursion 
above  any  water  quality  standard, 
including  numeric  and  narrative  criteria 
for  water  quality  (40  CFR  122.44(d)(1)). 
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When  determining  whether  a  discharge 
will  cause,  has  the  reasonable  potential 
to  cause,  or  contributes  to  an  excursion 
above  any  State  or  Tribal  water  quality 
standard,  the  permitting  authority  must 
use  all  relevant  available  data,  including 
facility-specific  effluent  monitoring  data 
where  available.  Additionally,  the 
permitting  authority  must  use 
procedures  which  account  for  existing 
controls  on  point  and  nonpoint  sources 
of  pollution;  variability  of  the  pollutant 
or  pollutant  parameter  in  the  effluent; 
and.  where  appropriate,  the  dilution  of 
the  effluent  in  the  receiving  water  (40 
CFR 122  44(d)(l)(ii)).  If  the  permitting 
authority  determines  that  a  discharge 
has  the  reasonable  potential  to  cause  or 
contribute  to  an  excursion  of  an 
applicable  numeric  or  narrative  water 
quality  criterion,  it  must  include  a 
WQBEL  for  the  individual  pollutant  in 
the  permit  (40  CFR  122.44(d)(l)(iii)).  In 
the  absence  of  a  numeric  water  quality 
criterion  for  an  individual  pollutant 
under  these  circumstances,  the 
permitting  authority  must  derive 
appropriate  WQBELs  from  the  State  or 
Tribal  narrative  water  quality  criterion 
by:  using  a  calculated  numeric  criterion 
for  the  pollutant  that  attains  the 
applicable  narrative  criterion  and 
protects  designated  uses;  establishing 
effluent  limitations  on  a  case-by-case 
basis  using  EPA's  water  quality  criteria 
developed  under  section  304(a)  of  the 
Clean  Water  Act,  supplemented  with 
other  information  where  necessary;  or 
estabUshing  effluent  limitations  on  an 
indicator  pollutant  (40  CFR 
122.44(d)(l)(vi)). 

EPA  has  provided  guidance  on  how  to 
apply  these  requirements  in  the 
"Technical  Support  Document  for  Water 
Quality-based  Toxics  Control  (TSD)" 
(EPA/305/2-90-Ogi.  March  1991). 
which  is  available  in  the  administrative 
record  lor  this  rulemaking.  Copies  are 
also  available  upon  written  request  from 
the  person  listed  in  section  XIII  of  this 
preamble.  In  the  TSD.  EPA  recommends 
that  facility-specific  effluent  monitoring 
data  be  used,  where  available,  to  project 
receiving  water  concentrations,  which 
are  then  compared  to  water  quality 
criteria.  This  comparison  in  the  TSD 
guidance  is  comprised  first  of 
calculating  the  pollutant  concentration 
in  the  receiving  water  after  considering 
dilution  (if  allowed  by  the  water  quality 
standards  regulation),  the  contributions 
of  other  point  and  nonpoint  sources, 
and  the  potential  for  effluent  variability 
to  justify  higher  effluent  concentrations 
than  have  actually  been  measured;  and 
second,  comparing  this  calculation  to 
the  applicable  water  quality  criterion. 
The  TSD  guidance  allows  the  permitting 


authority  the  flexibility  to  determine  the 
appropriate  approach  for  assessing 
reasonable  potential.  For  example,  an 
authority  may  opt  to  use  a  stochastic 
dilution  model  diat  incorporates  both 
ambient  dilution  and  effluent  variability 
rather  than  use  a  steady  state  dilution 
model  with  a  statistically  defined 
maximum  effluent  concentration.  Also, 
a  permitting  authority  may  develop  a 
WQBEL  in  the  absence  of  facility- 
specific  effluent  monitoring  data. 
Whatever  approach  is  selected  by  the 
authority,  it  must  satisfy  all 
requirements  of  40  CFR  122.44(d)(l)(ii) 
summarized  above. 

One  of  four  outcomes  will  be  reached 
when  using  the  TSD  protocol: 

a.  Excursion  Above  the  Water  Quality 
Standard.  If  the  permitting  authority 
determines  that  pollutants  or  pollutant 
parameters  in  a  facility's  discharge  are 
or  may  be  discharged  at  a  level  which 
causes  or  contributes  to  an  excursion 
above  a  narrative  or  numeric  water 
quality  criterion,  it  must  estabUsh  a 
WQBEL  in  the  permit  for  those 
pollutants  (40  CFR  122.44(d)(l)(i). 

b.  Reasonable  Potential  for  Excursion 
Above  the  Water  Quality  Standard.  If 
the  permitting  authority  determines  that 
pollutants  or  pollutant  parameters  in  a 
facility's  discharge  are  or  may  be 
discharged  at  a  level  which  has  the 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  a 
narrative  or  numeric  water  quality 
criterion,  it  must  establish  a  WQBEL  in 
the  permit  for  that  pollutant  (40  CFR 
122.44(d)(l)(i)).  EPA  beheves  that 
reasonable  potential  is  shown  where  an 
effluent  in  conjunction  with  other 
sources  of  a  pollutant  is  projected  to 
cause  an  excursion  above  the  water 
quality  criterion.  This  projection  is 
based  upon  an  analysis  of  available  data 
that  accounts  for  Umited  sample  size 
and  effluent  variability.  EPA's  guidance 
in  the  TSD  does  not.  however,  constrain 
the  determination  of  reasonable 
potential  to  a  projection  of  an  excursion 
above  a  water  quahty  criterion  based 
solely  on  effluent  variability.  The 
guidance  recognizes  that  reasonable 
potential  determinations  include 
consideration  of  the  factors  in  40  CFR 
122.44(d)(l)(ii)  and  any  other 
appropriate  factors  based  on  the 
professional  judgement  of  the 
permitting  authority.  These  other  factors 
may  include  the  existing  data  on  toxic 
pollutants;  type  of  recei\ang  water  and 
designated  uses  (e.g..  high-use  fishery); 
relative  proximity  to  the  water  quality 
standard;  existing  controls  on  point  and 
nonpoint  sources;  compUance  history  of 
the  facility;  and  type  of  treatment 
facihty. 


c.  No  Reasonable  Potential  for 
Excursions  Above  the  Water  Quality 
Standards.  If  the  permitting  authority 
determines  that  the  pollutants  or 
pollutant  parameters  in  a  facility's 
discharge  are  not  discharged  at  a  level 
that  have  the  reasonable  potential  to 
cause  or  contribute  to  an  excursion 
above  a  narrative  or  numeric  water 
Quality  criterion,  then  a  WQBEL  for 
tnose  pollutants  is  not  necessary.  In 
these  situations.  EPA's  guidance 
recommends  that  the  effluent 
monitoring  be  repeated  at  a  frequency  of 
at  least  once  every  five  years  (see  TSD 
at  p.  64). 

d.  Inadequate  Information.  If  a 
permitting  authority  has  inadequate 
information  to  determine  whether  a 
discharge  contains  pollutants  or 
pollutant  parameters  which  are  or  may 
be  discharged  at  a  level  which  has  the 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  of  a  narrative 
or  numeric  water  quahty  criterion. 
EPA's  existing  guidance  recommends 
that  the  permit  contain  appropriate 
monitoring  requirements  and  a  reopener 
clause  (see  TSD  at  p.  64).  This  clause 
would  require  reopening  of  the  permit 
and  estabhshment  of  a  WQBEL  based 
upon  any  monitoring  results  or  other 
new  factors  which  substantiate  that  the 
effluent  causes,  has  the  reasonable 
potential  to  cause,  or  contributes  to  an 
excursion  above  water  quality 
standards. 

2.  Proposed  Procedure  5 

Procedure  5  of  the  proposed  Guidance 
requires  the  permitting  authority  to 
include  a  WQBEL  in  an  NPDES  permit 
whenever  a  pollutant  is  or  may  be 
discharged  into  the  Great  Lakes  System 
at  a  level  which  will  cause,  have  the 
reasonable  potential  to  cause,  or 
contribute  to  an  exciirsion  above  any 
Tier  I  criterion  or  Tier  11  value. 
Procedure  5  of  ai>pendix  F  to  part  132 
sets  forth  a  two-step  process  for 
determining  whether  the  discharge  of  a 
pollutant  will  cause,  have  the 
reasonable  potential  to  cause,  or 
contribute  to  an  excursion  above  any 
Tier  I  criterion  or  Tier  II  value. 

First,  under  procedure  5.A  of 
appendix  F,  permitting  authorities  must 
develop  preliminary  effluent  limitations 
that  will  ensure  that  all  Tier  I  criteria 
and  Tier  n  values  will  be  met  in-stream 
after  discharge  where  there  is  sufficient 
data  to  develop  such  criteria  or  values. 
If  such  data  do  not  exist,  permitting 
authorities  must  apply  the  provisions  in 
procedure  5.D  of  appendix  F  to 
determine  whether  such  data  must  be 
generated.  Second,  procedure  5.B  and 
5.C  of  appendix  F  set  forth  procedures 
to  be  followed  to  determine:  the 


20946 


Federal  Register  /  Vol.  58,  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules 


projected  effluent  quality  (PEQ)  of  the 

effluent  that  will  be  discharged;  and 
whether  a  WQBEL  must  be  established 
based  on  specified  ratios  between  the 
PEQ  and  the  preliminary  effluent 
limitation.  If  such  effluent  data  do  not 
exist  or  if  all  such  effluent  data  for  a 
pollutant  or  pollutant  parameter  are 
below  the  analytical  detection  level  for 
that  pollutant  or  pollutant  parameter, 
permitting  authorities  will  continue  to 
apply  existing  Federal,  State  or  Tribal 
regulations  and  guidance  for  making 
reasonable  potential  determinations. 
Finally,  procedure  5.E  of  appendix  F 
provides  that,  regardless  of  the  manner 
in  which  the  reasonable  potential 
determination  is  made,  all  effluent 
limitations  must  also  comply  with  all 
other  applicable  State,  TribeJ  and 
Federal  requirements. 

The  proposed  Guidance  provides 
permitting  authorities  with  specific 
requirements  for  making  reasonable 
potential  determinations  based  on 
facility-specific  effluent  monitoring  data 
consistent  with  the  provisions  of  40  CFR 
122.44(d)(l)(i),  (ii).  (iii),  and  (vi).  As 
discussed  in  section  n.D  of  the 
preamble,  the  proposed  Guidance 
requires  the  States  and  Tribes  to  adopt 
the  Tier  I  criteria  in  Tables  1  through  4 
of  40  CFR  part  132  and  the 
methodologies  for  deriving  Tier  I 
criteria  and  Tier  II  values  in  appendixes 
A,  C.  and  D  of  40  CFR  part  132  into  their 
water  quality  standards  for  the  Great 
Lakes  System.  Part  132.3  of  the 
proposed  Guidance  defines  Tier  I 
criteria  as: 

*  •  •  numeric  values  deriv-ed  by  use  of  the 
Tier  I  methodologies  in  appendixes  A.  C  and 
D,  the  methodology  in  appendix  B,  and  the 
procedures  in  appendix  F,  that  either  have 
been  adopted  as  numeric  criteria  into  a  water 
q-.^l!ty  standard  or  are  used  to  implement 
narrative  water  quality  criteria. 

Tier  n  values  are  defined  as: 

'   °  *  numeric  values  derived  by  use  of  the 
Tier  D  methodologies  in  appendixes  A,  C  and 
D.  the  methodology  in  appendix  B,  and  the 
procedures  in  appendix  F,  that  are  used  to 
implement  narrative  water  quality  criteria. 

Procedure  5  implements  the  provisions 
of  40  CFR  122.44(d)(l)(i)  for  discharges 
within  the  Great  Lakes  System  by 
requiring  that  WQBELs  be  established 
whenever  pollutants  or  pollutant 
parameters  "are  or  may  be  discharged  at 
a  level  which  will  cause,  have  the 
reasonable  potential  to  cause,  or 
contribute  to  an  exoirsion  above  any 
State  water  quality  standard,  including 
State  narrative  criteria  for  water 
quality."  Procedure  5  of  appendix  F  is 
also  consistent  with  the  provisions  of  40 
CFR  122.44(d)(l)(iii)  requiring  WQBELS 
be  established  whenever  a  discharge 


"causes,  has  the  reasonable  potential  to 
cause,  or  contributes  to  an  in-stream 
excvusion  above  the  allowable  ambient 
concentration  of  a  State  niimeric 
criterion"  because  the  Tier  I  criteria  will 
serve  as  minimum  numeric  water 
quality  criteria  for  the  Great  Lakes 
System. 

Procedure  5  of  appendix  F  to  part  132 
is  also  consistent  with  the  provisions  of 
40  CFR  122.44(d)(l)(vi)(A).  This  section 
requires  authorities  to  establish 
WQBELS  to  implement  narrative  water 
quahty  criteria  using  one  or  more  of  the 
specified  options.  Option 
122.44(d)(1)(A)  allows  the  permitting 
authority  to  establish  WQBELs  using  a 
calculated  numeric  water  quahty 
criterion  for  the  pollutant  that  will 
attain  and  maintain  applicable  narrative 
criteria  and  fully  protect  the  designated 
uses.  The  Guidance  implements  this 
option  by  providing  Tier  I  and  Tier  II 
methodologies  to  translate  narrative 
water  quality  criteria  into  numerical 
criteria  or  effluent  limitations. 

Finally,  procedure  5  of  appendix  F  to 
part  132  also  includes  consideration  of 
controls  on  point  and  nonpoint  sources 
and  dilution  (see  procediu-e  5.A  of 
appendix  F)  and  effluent  variability 
through  statistical  characterizations  (see 
procedures  5.B  and  5.C  of  appendix  F), 
and  is,  therefore,  consistent  with  the 
requirements  of  40  CFR  122.44(d)(l)(ii). 

The  procedures  of  this  section  are  not 
intended  to  implement  the  regulations 
at  40  CFR  122.44(d)(1)  (iv)  and  (v) 
which  pertain  to  whole  effluent  toxicity. 
These  provisions  are  implemented  by 
procedure  6  of  appendix  F  of  the 
proposed  Gmdance.  Furthermore,  the 
procedures  of  this  section  do  not  affect 
the  permitting  authorities'  existing 
obligation  to  implement  the  regulations 
at  40  CFR  122.44(d)(l)(vii)  which 
pertain  to  expression  of  WQBELs. 

a.  Developing  Preliminary  Effluent 
Limitations.  Procedure  5.A  of  the 
proposed  Guidance  describes  how  the 
permitting  authority  must  establish 
preliminary  effluent  limitations.  For  a 
specific  water  body  or  stream  segment, 
the  allowable  total  maximum  daily  load 
(TMDL)  for  a  pollutant  is  defined  as  the 
sum  of  the  individual  wasteload 
allocations  (WLAs)  and  load  allocations 
(LAs);  a  margin  of  safety  is  included  to 
ensiu-e  that  allocated  loads,  regardless  of 
source,  will  not  produce  an  excursion 
above  water  quality  standards.  The 
WLAs  are  those  portions  of  the  TMDL 
assigned  to  point  sources;  the  LAs  are 
those  portions  of  the  TMDL  assigned  to 
nonpoint  sources  and  background 
sources.  (40  CFR  130.2(f)).  In  procedure 
5.  A  of  appendix  F  of  the  proposed 
Guidance,  the  permitting  auUiority  is 
required  to  develop  preliminary 


wasteload  allocations  based  upon  and 
consistent  with  the  wasteload  allocation 
procedures  defined  in  procedure  3  of 
appendix  F  of  the  proposed  Guidance, 
and  then  develop  preliminary  effluent 
limitations  based  on  the  preliminary 
wasteload  allocations. 

Procedure  5.A.2  of  appendix  F  of  the 
proposed  Guidance  specifies  the 
procedure  for  developing  preliminary 
effluent  limitations  based  on  the 
preUminary  wasteload  allocations.  The 
preliminary  effluent  limitations  are 
expressed  as  either  a  single  day  value, 
a  weekly  average,  or  a  monthly  average, 
and  are  used  in  determining  if  a  facility 
causes,  has  the  reasonable  potential  to 
cause  or  contribute  to  excursions  above 
water  quality  criteria  by  being  compared 
to  actual  effluent  information  in 
procedure  5.B  of  appendix  F.  Because 
the  preliminary  effluent  limitations  are 
for  use  to  compare  to  actual  effluent 
information,  the  Guidance  expresses  the 
preliminary  effluent  limitations  in  the 
same  form  that  effluent  data  are 
typically  available  to  permitting 
authorities.  Effluent  information  is 
typically  available  to  permitting 
authorities  either  in  the  permit 
application  or  in  the  Discharge 
Monitoring  Records  (DMR).  Both  the 
application  forms  and  DMRs  require 
effluent  concentrations  to  be  reported  as 
weekly  and  monthly  averages  for 
pubUcly  owned  treatment  works 
(POTWs)  and  as  single  day  values  and 
monthly  averages  for  non-POTW.  The 
use  of  these  single  day  values,  weekly 
averages,  and  monthly  averages  allows 
for  direct  comparison  of  preliminary 
effluent  limitations  to  effluent  data 
without  requiring  additional 
manipulations  or  conversion  of  the 
effluent  data.  EPA  believes  that  this 
reduces  the  burden  to  the  permitting 
authorities  and  facilities  in  reviewing 
and  using  effluent  concentration  data  in 
determining  if  a  WQBEL  is  necessary. 

Each  preliminary  wasteload  allocation 
has  a  corresponding  preliminary 
effluent  limitation  wnich  matches  to  the 
extent  possible  the  criterion  (or  value) 
and  dilution  basis  used  to  develop  the 
wasteload  allocation.  The  preliminary 
effluent  limitation  based  on  wildlife 
criteria  is  expressed  in  proposed  section 
5. A. 2  as  a  monthly  average  because  the 
wasteload  allocation  is  calculated  using 
a  30-day  (monthly)  average  flow  under 
proposed  procedure  3  of  appendix  F. 
The  preliminary  effluent  limitation 
based  on  human  health  criteria  is 
expressed  as  a  monthly  average  because, 
although  the  wasteload  allocation  is 
calculated  using  a  harmonic  mean 
(annual)  river  flow,  the  monthly 
averaging  period  is  the  closest 
expression  of  the  preliminary  effluent 
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limitations  to  an  annual  average.  The 
preliminary  effluent  limitation  based  on 
acute  aquatic  life  criteria  is  expressed  as 
a  daily  value  to  reflect  that  the  criteria 
themselves  are  expressed  as  one-hour 
averages  and  the  wasteload  allocation  is 
calculated  using  a  seven-day  (weekly) 
average  river  flow.  The  preliminary 
effluent  limitation  based  on  chronic 
aquatic  life  criteria  is  expressed  as  a 
weekly  average  value  to  reflect  that  the 
criteria  themselves  are  expressed  as 
four-day  averages  and  the  wasteload 
allocation  is  calculated  using  a  seven- 
day  (weekly)  average  river  flow.  In 
addition,  the  preliminary  effluent 
limitation  based  on  chronic  aquatic  life 
criteria  can  as  an  option  be  expressed  as 
a  monthly  average  value  to  reflect  that 
weekly  average  effluent  data  may  not  be 
available  for  non-POTW  facilities. 
Because  the  preliminary  effluent 
limitations  are  based  on  the  preliminary 
wasteload  allocations,  procedure  5.A.1 
of  appendix  F  accounts  for  dilution  and 
existing  controls  on  point  and  nonpoint 
sources  of  pollution,  two  of  the  required 
factors  of  federal  NPDES  regulations  at 
40  CFR  122.44(d)(l)(ii).  The  remaining 
factor  of  40  CFR  122.44(d)(l){ii).  the 
potential  for  effluent  variability,  is 
accounted  for  in  procedures  5.B  and  5.C 
of  appendix  F  of  the  proposed 
Guidance. 

The  proposed  procedures  in 
procedure  5.A  of  appendix  F  are  hmited 
to  determination  of  the  need  for  a 
WQBEL  Procedures  for  converting 
wasteload  allocations  into  WQBELs  and 
for  expressing  effluent  Umitations  in 
NPDES  permits  shall  continue  to  be 
governed  by  existing  State,  Tribal  and 
Federal  requirements  or  guidance  (see 
40  CFR  122.45(d)  and  (e)). 

EPA  invites  comment  on  all  aspects  of 
the  proposed  methodology  for 
calculating  a  preliminary  effluent 
hmitation,  including  the 
appropriateness  of  specifying  a 
methodology  and  any  suggested 
alternative  methodologies.  In  particular, 
EPA  invites  comment  on  whether  the 
preliminary  effluent  limitation  needs  to 
be  expressed  using  exactly  the  same 
terms  as  the  wasteload  allocation  (e.g., 
ail  annual  average  preliminary  effluent 
limitation  based  on  a  wasteload 
allocation  for  human  health  protection). 
EPA  also  invites  sj)ecific  comment  on 
the  use  of  probabilistic  or  dynamic 
modeUng  procedures  to  calculate  the 
preliminary  wasteload  allocations 
instead  of  the  procedures  proposed  in 
procedure  3  of  appendix  F. 

b.  Determining  Whether  There  is 
Reasonable  Potential  to  Exceed  the 
Preliminary  Effluent  Umitations. 
Procedures  5.B  and  5.C  of  appendix  F  of 
the  proposed  Guidance  specify 


procedures  for  determining  the 
Projected  Effluent  Quality  (PEQ)  based 
on  facility-specific  effluent  monitoring 
data.  Available  effluent  monitoring  data 
includes  information  from  discharge 
monitoring  reports  (DMRs),  data  from 
NPDES  permit  application  forms  2A  and 
2C,  and  other  data  requested  of  or 
submitted  by  the  facility  or  available  to 
the  permitting  authority.  Procedures  5.B 
and  5.C  of  appendix  F  specify 
procedures  for  determining  the  PEQ  in 
three  different  situations:  procedure 
5.B.1  of  appendix  F  addresses  situations 
where  ten  or  more  effluent  data  points 
are  available  and  the  effluent  flow  rate 
is  less  than  the  seven-day,  10-year  low 
flow  rate  of  the  stream  or  the  discharge 
is  to  the  Open  Waters  of  the  Great  Lakes; 
procedure  5.B.2  of  appendix  F  addresses 
situations  where  ten  or  more  effluent 
data  points  are  available  and  the 
effluent  flow  rate  is  equal  to  or  greater 
than  the  seven-day.  10-year  low  flow  of 
the  stream;  and  procedure  5  C  of 
appendix  F  addresses  situations  where 
at  least  one  but  less  than  ten  data  points 
exist,  regardless  of  the  effluent  flow  rate. 

i.  Determining  Reasonable  Potential 
Where  Ten  or  More  Effluent  Data  Points 
are  Available  and  the  Effluent  Flow  Rate 
is  Less  than  the  7-day.  10-year  Flow 
Rate  or  the  Discharge  is  to  Open  Waters 
of  the  Great  Lakes.  Procedure  5.B.1  of 
appendix  F  to  part  132  provides  two 
alternative  meUiods  of  developing  the 
PEQ  for  discharges  to  the  open  waters 
of  the  Great  Lakes  or  to  free  flowing 
streams  where  the  effluent  flow  rate  is 
less  than  the  stream  seven-day,  10-year 
flow.  The  first  method,  which  is  set 
forth  at  procedures  S.B.l.a  through  c  of 
appendix  F.  requires  the  PEQ  to  be 
specified  as:  The  greater  of  the 
maximum  daily  effluent  concentration 
or  the  99th  percentile  of  the  distribution 
of  the  daily  data;  the  99th  percentile  of 
the  distribution  of  monthly  averages; 
and  the  99th  percentile  of  the 
distribution  of  weekly  averages.  Under 
this  first  method,  a  WQBEL  must  be 
established  if  the  maximum  effluent 
concentration  or  the  99th  percentile  of 
the  available  daily  data  exceeds  the 
preliminarj-  effluent  hmitation  based  on 
the  criteria  and  values  for  the  protection 
of  aquatic  hfe  from  acute  effects;  the 
99th  percentile  of  the  distribution  of 
monthly  averages  exceeds  the 
preliminary  effluent  hmitation  based  on 
criteria  and  values  to  protect  aquatic  life 
from  chronic  effects,  human  health  or 
w-ildlife;  or  the  99th  percentile  of  the 
distribution  of  weekly  averages  exceeds 
the  preliminary  effluent  limitation 
based  on  the  criteria  and  values  for 
protection  of  aquatic  life  from  chronic 
effects. 


The  basis  for  the  first  approach  is  that 
reasonable  potential  decisions  must  be 
performed  for  those  effluent  and 
environmental  conditions  which  cause, 
have  the  reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  a  water 
quality  criterion.  The  consideration  of 
effluent  variabiUty  is  an  important 
component  of  the  reasonable  potential 
decision.  Accordingly,  the  Great  Lakes 
Initiative  Steering  Committee  developed 
procedure  S.B.l.a  through  S.B.l.c  of 
appendix  F  to  provide  a  statistical 
approach  to  better  characterize  the 
effects  of  effluent  variabiUty  as 
measured  by  a  predicted  maximum 
effluent  concentration.  In  the  proposed 
rule,  the  estimated  maximum 
concentration  is  calculated,  in  most 
apphcations.  as  an  upper  bound  (99th 
percentile)  of  the  distribution  of  effluent 
concentrations.  The  99th  percentile  was 
selected  as  a  reasonable  measure  of  the 
maximum  effluent  concentration.  Where 
a  siifficient  number  of  effluent 
measurements  exist,  the  maximum 
value  of  all  of  the  concentrations  may  be 
a  close  approximation  of  the  99th 
percentile  concentration.  The 
information  is  then  used  by  the 
permitting  authority  to  determine  the 
need  for  a  WQBEL. 

The  second  method,  which  is  set  forth 
at  procedure  S.B.l.d  of  appendix  F  to 
part  132,  provides  that  the"  PEQ  may  be 
calculated  as  the  upper  95  percent 
confidence  level  of  the  95th  percentile 
based  on  a  log-normal  distribution  of 
the  effluent  concentration  data.  This 
statistical  procedure  is  consistent  with 
the  procedure  described  in  section  3.3 
of  the  TSD.  Procedure  S.B.l.d  of 
appendix  F  specifies  that  a  WQBEL 
must  be  established  if  the  PEQ,  as 
calculated  under  this  second  method, 
exceeds  any  of  the  preliminary  effluent 
limitations  developed  in  accordance 
with  section  6.A. 

The  basis  for  procedure  S.B.l.d  of 
appendix  F  to  part  132  is  that  all 
effluent  assessment  approaches  for 
individual  pollutants  have  some  degree 
of  uncertainty  associated  with  them. 
The  more  limited  the  amount  of  test 
data  available,  the  larger  the  uncertainty 
and  the  lower  the  precision  of  the 
methodology  for  characterizing  the 
maximum  effluent  concentration.' 
Because  of  this  uncertainty,  EPA 
developed  the  guidance  in  the  TSD  to 
provide  a  statistical  approach  to  better 
characterize  the  effects  cf  effluent 
variability  and  reduce  uncertainty  in  the 
process  of  deciding  whether  to  require 
a  WQBEL  for  a  particular  pollutant.  The 
TSD  guidance  combines  kiiowledge  of 
effluent  variability  as  estimated  by  a 
coefficient  of  variation  with  the 
uncertainty  due  to  a  limited  number  of 
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data  to  project  an  estimated  maximum 
concentration  for  individual  pollutants 
in  a  facility's  effluent.  The  estimated 
maximimi  concentration  is  calculated  as 
an  upper  bound  of  the  expected 
lognormal  distribution  of  effluent 
concentrations  at  a  high  confidence 
level.  The  information  is  then  used  by 
the  permitting  authority  to  determine 
the  need  for  a  WQBEL. 

Procedure  S.B.l.d  of  appendix  F  to 
part  132  is  based  on  the  principles 
expressed  in  the  TSD  guidance 
document.  Under  procedure  S.B.l.d  of 
appendix  F  to  part  132.  the  PEQ  is 
calculated  by  multiplying  the  maximimi 
effluent  concentration  value  by  a  factor 
which  represents  the  uncertainty  in  the 
degree  of  variability  in  the  effluent.  The 
specific  value  of  this  factor  depends 
upon  the  number  of  effluent 
concentration  values  and  the  variability 
of  the  effluent.  The  proposed  Great 
Lakes  Guidance  provides  these  factors 
in  Table  1  of  procedure  6  of  appendix 
P. 

The  calculation  of  the  factors  in  Table 
6  of  procedure  6  of  appendix  F  to  part 
132  has  two  parts.  The  first  is 
characterization  of  the  highest  measured 
effluent  concentration  based  on  the 
desired  confidence  level.  The 
relationship  that  describes  this  is: 

Pn  > (1  -confidence  level)^'" 

where  "pn"  is  the  lower  bound  ("worst 
case")  percentile  represented  by  the 
highest  concentration  in  the  data  and 
"n"  is  the  number  of  samples. 

The  second  part  of  this  calculation  is 
a  relationship  between  the  percentile 
described  above  and  the  selected  upper 
bound  of  the  lognormal  effluent 
distribution.  EPA's  industrial  treatment 
effluent  database,  which  was  used  by 
EPA  to  develop  and  promulgate  effluent 
guidelines,  suggests  that  the  lognormal 
distribution  characterizes  effluent 
concentrations  well.  For  example,  if  five 
samples  were  collected  (of  which  the 
highest  value  represents  at  least  the  40th 
percentile  at  the  upper  95  percent 
confidence  level),  the  coefficient  of 
variation  is  0.6,  and  the  desired  upper 
boimd  of  the  effluent  distribution  is  the 
95th  percentile,  then  the  two  percentiles 
can  be  related  using  the  coefficient  of 
variation  (CV)  as  shown  below: 


'95 
-40 


exp(l.645cT-0.5<T^) 

~exp(-O.258(T-0.5a^)~ 

Where  o^  =  ln(CV2  +  1).  and  1.645  and 
-  0.258  are  the  normal  distribution 
values  for  the  95th  and  40th  percentiles, 
respectively.  The  coefficient  of  variation 
of  the  effluent  data  is  calculated  as  the 


standard  deviation  of  the  effluent  data 
divided  by  the  arithmetic  average  of  the 
effluent  data. 

Although  the  95th  percentile 
represents  a  measure  of  the  upper 
bound  of  an  effluent  distribution,  the 
TSD  states  that  other  percentiles  are 
acceptable  provided  they  have  been 
demonstrated  to  provide  a  similar 
estimate  of  effluent  variability. 
Procedure  S.B.l.d  of  appendix  F  of  the 
proposed  Guidance  sets  these 
percentiles  at  the  upper  95th  percent 
confidence  level  and  the  upper  bound  of 
the  95th  percentile.  EPA  recognizes  that 
there  is  always  uncertainty  in  making 
decisions  based  on  data,  and  that  there 
is  a  possibihty  of  requiring  a  WQBEL 
where  one  may  not  be  necessary,  as  well 
as  not  requiring  a  WQBEL  where  one  Is 
needed.  This  proposed  approach 
minimizes  the  possibiUty  of  not 
requiring  a  limitation  where  one  is 
actually  needed  by  selecting  the  upper- 
bound  95  percent  confidence  level  of 
the  95th  percentile.  EPA  believes  that 
use  of  the  upper  95  percent  confidence 
level  of  the  95th  percentile  effluent 
concentration  is  a  reasonable 
mechanism  to  assure  that  the  permitting 
authority  will  calculate  an  effluent 
concentration  that  appropriately 
characterizes  the  PEQ. 

The  proposed  Guidance  allows  the 
permitting  authority  the  flexibility  to 
apply  either  the  method  for  determining 
the  PEQ  set  forth  in  procedure  S.B.l.a 
tlirough  5.B.1.C  of  appendix  F  to  part 
132  or  the  statistical  approach  based  on 
the  TSD  set  forth  in  procedure  S.B.l.d 
of  appendix  F.  The  methods  listed  in 
procedures  S.B.l.a  through  S.B.l.c  of 
appendix  F  are  more  precise  in  one 
respect  because  the  PEQ  more  closely 
reflects  the  duration  aspect  of  the 
applicable  water  quality  criterion  than 
does  the  PEQ  calculated  imder 
procedure  S.B.l.d  of  appendix  F.  For 
example,  a  preliminary  wasteload 
allocation  based  on  a  criterion  for 
wildlife  will  be  calculated  using  a  30- 
day  average  stream  flow  and  thereby 
represents  the  SO-day  average 
preliminary  effluent  limitation 
necessary  to  achieve  the  water  quality 
criterion.  In  this  example,  the  methods 
listed  in  procedure  S.B.l.a  through 
S.B.l.c  of  appendix  F  of  part  132  would 
compare  the  99th  percentile  of  the  30- 
day  averages  of  effluent  data  to  the 
monthly  (30-day)  average  preliminary 
effluent  limitation.  The  method  listed  in 
procedure  S.B.l.d  of  appendix  F 
compares  the  95th  percentile  of  single 
day  values  of  effluent  data  to  the 
monthly  preliminary  effluent  limitation. 
EPA  believes,  however,  that  either 
method  equally  satisfies  the 
requirements  of  40  CFR  122.44(d)(l)(ii) 


because  both  use  valid  statistical 
procedures  to  characterize  effluent 
variability  in  defining  a  reasonable 
maximum  effluent  concentration  to 
characterize  the  PEQ.  The  methods  may 
result  in  different  conclusions 
depending  upon  the  number  of  data 
characterizing  an  effluent,  but  neither  of 
the  methods  will  always  provide  a  more 
stringent  basis  for  determining 
reasonable  potential.  The  Great  Lakes 
Initiative  Steering  Committee  proposed  ■ 
both  approaches  in  order  to  facilitate 
flexibility  to  the  permitting  authorities, 
but  only  endorsed  these  two  particular 
methods  in  order  to  provide  consistency 
on  these  determinations  within  the 
Great  Lakes  System.  Accordingly,  EPA 
is  proposing  to  allow  permitting 
authorities  the  option  of  using  either 
statistical  approach  to  determine  the 
PEQ  in  order  to;  provide  a  balance 
between  achieving  the  Great  Lakes 
Critical  Programs  Act's  goal  of 
consistent  minimum  implementation 
procedures  in  the  Great  Lakes  System 
and  continuing  to  allow  sufficient 
discretion  to  permitting  authorities  to 
implement  water  quality  standards. 

EPA  invites  comment  on  all  elements 
of  the  procedures  proposed  in 
procedure  S.B.I  or  appendix  F  of  part 
132  and  any  alternative  procedures  or 
requirements.  In  particular,  EPA  invites 
comment  on:  whether  using  the 
statistical  approach  in  procedure  S.B.l.d 
of  appendix  F  (which  includes  the 
specification  of  the  9Sth  percent 
confidence  level  and  the  upper  bound  of 
the  95th  percentile)  is  sufficient  and  if 
the  specific  requirements  within 
procedure  S.B.l.a  through  S.B.l.c  of 
appendix  F  are  useful  and  appropriate 
for  the  Great  Lakes  System;  whetlier  the 
99th  percentile  is  an  appropriate 
estimate  of  the  maximum  effluent 
concentration  for  use  in  determining  if 
a  discharge  wrill  cause,  has  the 
reasonable  potential  to  cause,  or 
contributes  to  an  excursion  above  water 
quality  standards  such  that  a  WQBEL  is 
required;  and  the  appropriate  of  the 
provisions  in  procedure  S.B.l.a  of 
appendix  F  requiring  the  permitting 
authority  to  determine  whether  the 
discharge  will  cause,  has  the  reasonable 
potential  to  cause,  or  contribute  to  the 
excursion  above  a  water  quality 
criterion  based  on  a  single  maximum 
reported  value.  In  addition,  EPA  invites 
comment  on  alternative  procedures  for 
making  decisions  regarding  the 
probability  of  an  effluent  causing  an 
excursion  above  a  water  quality 
criterion. 

ii.  Determining  Reasonable  Potential 
Where  Ten  or  More  Effluent  Data  Points 
are  Available  and  the  Effluent  Flow  Rate 
is  Equal  to  or  Greater  than  the  7-day,  10- 
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year  Flow  Rate.  Procedure  5.B.2  of 
appendix  F  the  proposed  Guidance 
establishes  requirements  for  situations 
where  the  effluent  flow  rate  is  equal  to 
or  greater  than  the  critical  low  flow  of 
the  stream  (7Q10)  and  10  or  more 
effluent  data  points  are  available.  In 
such  effluent  dominated  discharge 
situations,  the  requirements  are 
identical  to  those  in  procedure  5.B.1  of 
appendix  F  with  two  exceptions:  The 
maximum  effluent  value,  die  99th 
percentile  value  of  daily  samples  and 
the  99th  percentile  value  weekly  and 
monthly  averages  must  be  compared  to 
50  percent  of  the  preUminary  effluent 
limitations  based  on  wasteload 
allocations  (instead  of  to  the  full  100 
percent  of  the  preliminary  limitations); 
and  use  of  the  statistical  approach 
contained  in  procedure  S.B.l.d  of 
appendix  F  is  precluded.  Open  Waters 
of  the  Q-eat  Lakes  System  are  not 
considered  to  be  effluent  dominated 
under  any  circumstance  because  the 
volume  of  surface  water  is  much  greater 
than  the  volume  of  effluent. 

With  respect  to  the  first  difference, 
the  proposed  requirement  to  compare 
the  PEQto  50  percent  of  the  preliminary 
effluent  Umitation  will  not  increase  the 
stringency  of  a  WQBEL;  instead  it  better 
ensures  that  a  WQBEL  will  be  included 
in  a  NPDES  permit  in  effluent 
dominated  situations  in  the  Great  Lakes 
System  due  to  the  lack  of  ambient 
dilution  to  compensate  for  the  effects  of 
high  effluent  concentrations.  Because 
the  procedures  in  procedure  5.B  of 
appendix  F  are  based  on  statistical 
estimates,  there  is  a  small  potential  for 
a  facility  to  discharge  pollutants  at 
higher  concentrations  that  would 
exceed  a  water  quality  criterion.  One 
fundamental  principle  of  the  statistical 
methods  used  in  procedure  5.B  of 
appendix  F  is  that  rf  higher 
concentration  is  always  possible 
although  less  likely  to  occur.  This 
potential  is  offset  by  consideration  of 
the  available  dilution  in  the  receiving 
water,  because  the  simultaneous 
occurrence  of  the  high  effluent 
concentration  and  low  stream  flow  is 
rare.  In  contrast,  there  is  little 
substantial  ambient  stream  flow  in 
streams  with  low  dilution  capacity.  EPA 
believes  that  the  50  percent  factor  in 
procedure  5.B  of  appendix  F  provides  a 
reasonable  level  of  assurance  that  a 
WQBEL  is  imposed  where  appropriate. 
With  respect  to  the  second  difference, 
the  statistical  approach  described  in 
procedure  S.B.l.d  of  appendix  F  to  part 
132  does  not  provide  a  separate  explicit 
mechanism  to  account  for  the  need  for 
additional  assurances  in  low  dilution 
streams.  Rather,  the  approach  addresses 
this  factor  implicitly  in  the  selection  of 


the  confidence  level  used.  In  instances 
of  low  dilution  streams,  a  permitting 
authority  could  use  a  higher  confidence 
level  to  increase  the  Ukelihood  that  a 
WQBEL  Arill  be  required  and  thereby 
provide  the  appropriate  level  of 
additional  assurance.  EPA  beUeves  that 
proper  application  of  the  proposed 
procedures  under  procedures  S.B.l.d 
and  5.B.2  of  appendix  F  may  resuh  in 
the  same  hkelihood  of  requiring  a 
WQBEL.  EPA  is  not  proposing  to  allow 
use  of  procedure  S.B.l.d  of  appendix  F 
in  effluent  dominated  streams,  however, 
because  the  TSD  does  not  include 
specific  guidance  on  how  high  to  adjust 
the  confidence  level  in  these  situations. 
EPA  invites  comment  on  whether  the 
level  of  at  least  50  percent  of  the 
potential  limitation  in  a  effluent 
dominated  situation  is  reasonable  to 
ensure  that  WQBELs  are  required  where 
necessary,  and  whether  the  statistical 
approach  in  procedure  S.B.l.d  of 
appendix  F  or  an  alternative  approach 
based  on  the  TSD  should  also  be 
available  as  an  option  to  the  permitting 
authority. 

iii.  Determining  Reasonable  Potential 
Where  There  is  at  Least  One  but  Less 
than  Ten  Data  Points  Available. 
Procedure  5.C  of  appendix  F  to  the 
proposed  Guidance  establishes 
requirements  for  determining  reasonable 
potential  for  small  data  sets  (those  with 
at  least  one,  but  less  than  10  samples). 
The  approach  in  procedure  S.C  of 
appendix  F  is  consistent  with  procedure 
S.B.l.d  of  appendix  F  discussed  above 
and  is  also  consistent  with  the 
recommendations  in  Chapter  3  of  the 
TSD.  Under  this  provision,  a  maximum 
value  is  calculated  from  the  highest 
value  in  the  data  set  and  a  muhiplying 
factor  is  based  on  the  assumpticm  that 
the  coefficient  of  variation  is  0.6  for  all 
effluents.  EPA  believes  that  where  there 
are  less  than  10  items  of  data,  the 
uncertainty  in  the  coefficient  of 
variation  is  too  large  to  calculate  a 
standard  deviation  or  mean  with 
sufficient  confidence.  Based  on  the  data 
in  EPA's  effluent  guidelines  database, 
which  was  used  to  develop  and 
promulgate  effluent  guidelines  for 
industrial  wastewaters,  a  coefficient  of 
variation  of  0.6  typifies  average  effluent 
variability.  For  this  reason,  only  one 
value  of  the  coefficient  of  variation  is 
assumed.  If  the  maximum  value  thus 
calculated  is  greater  than  the 
preliminary  effluent  limitations  based 
on  the  preliminary  wasteload 
allocations,  a  WQBEL  must  be  included 
in  the  permit. 

EPA  invites  comment  on  all  aspects  of 
this  provision,  including  whether  a 
distinction  should  be  made  based  on  the 
number  of  representative  effluent  data 


samples,  and  whether  10  or  less  such 
samples  is  an  appropriate  basis  for 
making  a  distinction.  EPA  also  requests 
comment  on  establishing  a  coefficient  of 
variation  of  0.6  when  there  are  fewer 
than  10  representative  effluent  data 
samples. 

c.  Determining  the  Need  for  Water 
Quality-based  Effluent  Limitations  in 
the  Absence  of  Effluent  Ktonitoring  Data 
for  a  Specific  Facility.  The  proposed 
Guidance  does  not  establish  any  new  or 
specific  requirements  for  determining 
the  need  for  WQBELs  in  the  absence  of 
effluent  data  for  a  specific  facility.  In 
these  instances,  the  permitting  authority 
must  continue  to  apply  existing 
regulations  and  procedures  consistent 
with  40  CFR  122.44(d)(1)  to  determine 
on  a  case-by-case  basis  whether 
WQBELs  are  necessary.  EPA's  existing 
guidance  recommends  that  the 
regulatory  authority  use  a  variety  of 
factors  and  information  when 
determining  whether  or  not  a  discharge 
will  cause,  has  the  reasonable  potential 
to  cause,  or  contributes  to  an  excursion 
of  a  water  quality  standard  if  facility- 
specific  effluent  monitoring  data  are 
unavailable.  (See  TSD  at  pp.  50-55.)  At 
a  minimum,  the  proposed  Guidance, 
consistent  with  existing  regulations, 
requires  the  permitting  authority  to 
consider  the  four  fectors  identified  in  40 
CFR  I22.44(d)(l)(ii)  in  making  a 
reasonable  potential  determination 
regardless  of  the  availability  of  facility- 
specific  effluent  monitoring  data. 
If  the  permitting  authority,  after 
evaluating  all  available  information  on 
the  facility,  is  not  able  to  determine 
whether  the  discharge  will  cause,  has 
the  reasonable  potential  to  cause,  or 
contributes  to  an  excursion  above  a 
water  quality  standard,  existing  EPA 
guidance  provides  that  the  authority 
should  require  whole  effluent  toxicity  or 
chemical-specific  effluent  monitoring  to 
acquire  additional  data.  The  permitting 
authority  should  require  the  monitoring 
prior  to  permit  issuance,  if  sufficient 
time  exists,  or  as  a  condition  of  the 
issued  or  reissued  permit.  If  monitoring 
is  required  after  permit  issuance,  the 
permitting  authority  should  also  include 
a  specific  reopener  clause  to  allow  for 
subsequent  modification  of  the  permit 
to  include  a  WQBEL  if  the  monitoring 
establishes  that  the  discharge  causes, 
has  the  reasonable  potential  to  cause,  or 
contributes  to  an  excujsion  above  a 
water  quality  criterion.  (See  TSD  at  p. 
55) 

EPA  invites  comments  on  whether 
existing  guidance  is  sufficient  for 
determining  the  need  for  WQBELs  in 
the  absence  of  facility-specific  effluent 
monitoring  data,  or  whether  minimum 
requirements  should  be  specified  in  the 
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final  Guidance.  EPA  also  solicits 
comments  on  any  alternative  procedures 
to  make  this  determination  in  the 
absence  of  facility-specific  data. 

d.  Determination  of  Reasonable 
Potential  for  Pollutants  for  Which  Great 
Lakes  Tier  U  Values  are  Not  Available. 
Procedure  5.D  of  appendix  F  of  the 
proposed  Guidance  specifies 
requirements  for  determining  whether 
permitting  authorities  must  generate  or 
require  permittees  to  generate,  data 
sufficient  to  calculate  Tier  11  values 
when  pollutants  on  Table  6  are  known 
or  suspected  of  being  discharged  into 
the  Great  Lakes  System,  but  neither  Tier 
I  criteria  nor  Tier  11  values  have  been 
derived  due  to  a  lack  of  toxicological 
data.  In  some  cases,  toxicological  data 
for  a  particular  pollutant  may  be 
available  which  meets  the  minimum 
database  requirements  for  one  of  the 
categories  of  Tier  I  criteria  or  Tier  II 
values,  for  example  aquatic  life,  but  not 
for  human  health  and  wildhfe.  Other 
cases  may  involve  a  pollutant  present  in 
the  effluent  for  which  no  toxicological 
data  exist.  A  preliminary  assessment 
conducted  by  EPA  indicates  that  there 
are  data  currently  available  to  calculate 
Tier  I  or  Tier  11  criteria/values  for 
aquatic  life,  human  health  and  wildlife 
for  most  of  the  pollutants  in  Table  6. 

EPA  recognizes  that  it  would  be 
preferable  to  have  Tier  I  criteria 
available  to  compute  WQBELs  in  all 
circumstances.  However,  the 
development  of  Tier  I  criteria  is  often 
costly  and  time-consuming.  In  the 
absence  of  a  Tier  I  criterion,  the 
permitting  authority  must  have  some 
mechanism  with  which  to  interpret  and 
ensure  that  the  narrative  prohibition 
against  the  discharge  of  toxic  substances 
in  toxic  amouints  is  reflected  in  permits 
(40  CFR  122.44{d)(l)(vi)). 

The  Steering  Committee  considered 
foiu-  options  to  address  the  discharge  of 
pollutants  in  the  absence  of  Tier  I   • 
criterion:  preclude  discharge  of  the 
pollutant  unless  and  until  a  Tier  I 
criterion  is  developed:  allow 
unregulated  discharge  imless  and  until 
a  Tier  I  criterion  is  developed;  allow 
permitting  authorities  to  translate  the 
narrative  criterion  into  a  numeric 
criterion  on  a  case-by-case  basis;  or 
develop  systematic  methodologies  for 
deriving  numeric  criteria  and 
determining  the  need  for  a  WQBEL  to 
implement  the  criteria  in  the  absence  of 
a  full  database.  As  discussed  in  section 
n.D  of  the  preamble  above,  the  proposed 
Guidance  implements  the  latter 
option — to  propose  the  use  of  a  Tier  II 
methodology  to  derive  values  in  the 
absence  of  Tier  I  criteria.  Consistent 
with  this  decision,  procedure  5.D  of 
appendix  F  proposes  a  methodology  for 


determining  whether  Tier  II  data  must 
be  generated  by  the  permitting  authority 
or  discharging  facility  to  determine  the 
need  for  a  WQBEL  for  a  pollutant  in  the 
NPDES  permit. 

Procedure  5.D.1  of  appendix  F  the 
proposed  Guidance  requires  the 
permitting  authority  to  use  all  available, 
relevant  information  including 
Quantitative  Structure  Activity 
Relationship  (QSAR)  information  and 
other  relevant  toxicity  information  to 
develop  "ambient  screening  values"  for 
each  of  the  following  water  quality 
criteria  categories:  aquatic  life  {acute 
and  chronic);  wildlife;  and  non-cancer 
human  health  for  pollutants  included  in 
Table  6  of  the  proposed  Guidance. 
These  ambient  screening  values  must  be 
specified  at  a  level  which  would  not  be 
expected  to  cause  an  excursion  of  the 
narrative  water  quality  standard. 
Examples  on  development  of  ambient 
screening  values  are  provided  in 
"Technical  Support  Document: 
Establishment  of  Ambient  Screening 
Values  under  the  Great  Lakes  Water 
Quality  Initiative",  February  1993, 
which  is  available  in  the  administrative 
record  for  this  rulemaking.  Copies  are 
also  available  upon  written  request  ft-om 
the  person  listed  in  section  XIII  of  this 
preamble. 

Based  on  the  specifics  of  the  effluent 
data  base  and  discharge  situation  (i.e., 
whether  there  are  more  or  less  than  10 
data  points  for  the  particular  pollutant 
in  the  effluent,  and  whether  it  is  an 
effluent  dominated  or  a  non-effluent 
dominated  receiving  water),  the 
permitting  authority  must  apply  the 
appropriate  procedure  described  in 
procedures  5.A,  5.B  or  5.C  of  appendix 
F  to  calculate  a  preliminary  wasteload 
allocation  and  preliminary  effluent 
limitation  using  the  calculated  ambient 
screening  value.  If  based  on  this 
information,  the  permitting  authority 
concludes  the  discharge  will  cause,  has 
the  reasonable  potential  to  cause,  or 
contributes  to  an  excursion  above 
ambient  screening  value,  the  regulatory 
authority  must  either  generate  or  require 
the  permittee  to  generate  the  data 
necessary  to  derive  Tier  n  values  for  the 
protection  of  aquatic  life,  wildlife,  and 
human  health  for  the  pollutant.  Once 
sufficient  data  are  generated  to  calculate 
a  Tier  n  value,  the  permitting  authority 
must  follow  the  procedures  set  forth  in 
procedures  5.A  through  5.C  of  appendix 
F  to  determine  whether  a  WQBEL  must 
be  incorporated  into  an  NPDES  permit 
based  on  the  Tier  11  value. 

Procedure  5.D.2  of  appendix  F  of  the 
proposed  Guidance  includes  an 
alternative  provision  for  existing 
discharges  of  pollutants  listed  in  Table 
6  other  than  those  identified  as 


bioaccumulative  pollutants  of  concern, 
if  data  sufficient  to  calculate  Tier  I 
criteria  and  Tier  II  values  for  aquatic  Hfe 
are  not  available.  In  these  cases, 
proposed  procedure  5.D.2  of  appendix  F 
does  not  require  permitting  authorities 
to  generate  or  have  the  permittee 
generate  the  data  necessary  to  derive 
Tier  11  values  for  aquatic  life  or  include 
pollutant-specific,  aquatic  life-based 
effluent  limits  in  the  NPDES  permit  for 
the  discharge  of  those  pollutants  if  the 
discharge  is  to  segments  where  a 
biological  assessment  has  demonstrated 
no  acute  or  chronic  effects  on  aquatic 
organisms  and  the  whole  effluent  has 
not  exhibited  toxicity  in  accordance 
with  the  procedures  in  procedure  6  of 
appendix  F.  Procedure  5.D.2  of 
appendix  F  allows  this  exception  from 
the  procedures  in  proposed  procedure 
5.D.1  of  appendix  F  for  non- 
bioaccumulative  chemicals  of  concern 
as  defined  in  pro|>osed  40  CFR  132.2. 

EPA  is  proposing  procedures  5.D.1 
and  5.D.2  of  appendix  F  to  implement 
the  existing  NPDES  regulation  at  40  CFR 
122.44(d)(l)(vi).  These  regulations 
direct  permitting  authorities  in  the 
absence  of  an  applicable  numeric  water 
quality  criterion,  to  establish  effluent 
limitations  for  pollutants  that  cause, 
have  the  reasonable  potential  to  cause, 
or  contribute  to  an  excursion  of  a 
narrative  water  quality  criterion  using 
one  or  more  of  the  following  options: 
calculate  a  site-specific  numeric 
criterion;  use  EPA's  water  quality 
criteria  (developed  in  accordance  with 
section  304(a)  of  the  Clean  Water  Act) 
supplemented  where  necessary  by  other 
relevant  information;  or  establish 
effluent  limitations  on  an  indicator 
pollutant.  Proposed  procedure  5.D.1  of 
appendix  F  implements  the  first  option 
by  providing  a  mechanism  to  determine 
whether  the  effluent  has  the  reasonable 
potential  to  cause  or  contribute  to  an 
exceedance  of  the  Tier  II  values.  As 
discussed  in  section  II.D  above,  these 
values  will  serve  as  calculated 
minimum  water  quality  criteria  for  an 
individual  discharge  to  the  Great  Lakes 
System.  The  Steering  Committee 
believed  that  a  prescribed  methodology 
for  conducting  reasonable  potential 
determinations  was  necessary  to 
improve  consistent  translation  of 
narrative  water  quality  criteria  within 
the  Great  Lakes  System.  The  proposed 
approach  is  also  consistent  with  existing 
regulations  which  allow  permitting 
authorities  to  require  permittees  to 
submit  any  data  necessary  to  support 
permit  development.  If  the  permitting 
agency  determines  that  a  pollutant  is  or 
may  be  discharged  at  a  level  that  will 
cause,  have  the  reasonable  potential  to 
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cause,  or  contribute  to  an  exceedance  of 
any  water  quality  standard  including 
narrative  criteria,  it  may  require  the 
submittal  of  data  necessary  to  compute 
a  WQBEL  for  that  pollutant,  including 
the  data  necessary  to  calculate  a  Tier  I 
value.  EPA  invites  comment  on  all 
aspects  of  this  provision  including 
whether  permitting  authorities  should 
be  allowed  to  use  alternative  procedures 
consistent  with  40  CFR  122.44(d)(l)(vi) 
in  interpreting  a  State's  narrative  water 
quality  criterion  for  the  purposes  of 
establishing  a  WQBEL. 

The  proposed  Guidance  in  procedure 
5.D.1  of  appendix  F  to  part  132  does  not 
require  the  permitting  authority  to 
estimate  amoient  screening  values  or  to 
generate  or  require  the  generation  of 
data  sufficient  to  develop  a  Tier  II  value 
for  human  health  based  on  carcinogenic 
effects.  For  such  pollutants,  the  Steering 
Committee  believed  that  permitting 
authorities  already  have  sufficient 
information  to  protect  human  health 
from  carcinogenic  effects  by  applying 
one  of  the  three  options  specified  in  40 
CFR  122.44(d)(l)(vi)  for  the  purpose  of 
determining  whether  a  discharge  has  the 
reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  a 
narrative  water  quality  criterion  for 
human  health  based  on  carcinogenic 
effects.  In  contrast  to  wildlife,  aquatic 
life,  and  non-carcinogenic  criteria.  EPA 
has  developed  criteria  pursuant  to 
section  304(a)  of  the  CWA  or  maintains 
information  for  developing  a  criterion  to 
protecting  human  health  from 
carcinogenic  effects  for  all  but  four  of 
the  pollutants  listed  in  Table  6:  2- 
chloroethyl  vinyl  ether.  2-chlorophenyl 
phenyl  ether,  di-n-octyl  phthalate,  and 
octachlorostyrene.  EPA  currently  does 
not  have  information  to  indicate 
whether  these  pollutants  have  the 
characteristics  of  carcinogens,  and 
invites  comment  on  this. 

Permitting  authorities  must  consider 
all  relevant  information,  including 
criteria  published  by  EPA  pursuant  to 
304(a),  in  making  reasonable  potential 
determinations  under  40  CFR 
122.44(d)(l)(vi).  EPA  beheves  that  the 
above  approach  of  using  304(a)  criteria 
and  other  information  available  to 
calculate  a  criterion  satisfies  the 
requirements  of  §  122.44(d)(l)(vi)  while 
providing  flexibility  to  the  permitting 
authority  to  establish  any  necessary 
effluent  limitations  to  meet  narrative  or 
nimieric  water  quality  criteria  and  fully 
protect  designated  uses.  EPA  invites 
comment  on  all  aspects  of  this  provision 
including  whether  the  permitting 
authority  should  be  required  to  generate 
ambient  screening  values  and  if 
necessary,  generate  or  have  generated 
data  sufficient  to  develop  a  Tier  II  value 


based  on  the  protection  of  human  health 
from  carcinogenic  effects  of  pollutants. 
The  proposed  Guidance  in  procedure 
5.D.2  of  appendix  F  also  does  not 
require  the  development  of  a  Tier  n 
value  for  the  protection  of  aquatic  life 
.  (except  for  those  pollutants  which  are 
considered  to  be  bioaccumulative 
chemicals  of  concern)  if  the  permittee 
demonstrates  through  a  biological 
assessment  that  there  are  no  acute  or 
chronic  effects  on  aquatic  life  in  the 
receiving  water  and  that  the  whole 
effluent  does  not  exhibit  acute  or 
chronic  toxicity  based  on  the 
requirements  in  procedure  6  of 
appendix  F.  EPA  has  developed 
guidance  on  conducting  biological 
assessments  in  Rapid  Bioassessment 
Protocols  for  Use  in  Streams  and  Rivers 
(EPA/440/4-89/001,  May  1989).  which 
are  available  in  the  administrative 
record  for  this  rulemaking.  EPA  believes 
that  the  results  of  a  biological 
assessment  in  conjunction  with  acute 
and  chronic  toxicity  tests  serve  as 
available,  relevant  information  for  the 
purposes  of  applying  EPA's  existing 
regulation  at  40  CFR  122.44(d)(l)(vi)(C). 
This  regulation  allows  permitting 
authorities,  in  the  absence  of  an 
applicable  numeric  water  quality 
criterion  to  establish  any  necessary 
WQBELs  to  control  the  pollutant  by  use 
of  an  indicator  parameter.  In  the  case  of 
protection  of  aquatic  life.  EPA  believes 
that  whole  effluent  toxicity  can  serve  as 
an  indicator  parameter  in  appropriate 
circumstances.  Whole  effluent  toxicity 
measures  the  combined  toxic  effect  of 
all  chemicals  in  an  effluent.  This 
approach  is  also  consistent  with  EPA's 
policy  on  independent  application  of 
water  quality  criteria  discussed  below 
because  this  procedure  is  Umited  to 
circumstances  where  whole  effluent 
toxicity  requirements  are  not  exceeded, 
biological  criteria  are  attained,  and  there 
are  no  data  to  develop  a  numeric 
criterion  for  the  pollutant  of  concern. 
Because  there  is  no  analogous  indicator 
parameter  for  the  protection  of  human 
health  and  wildlife.  EPA  has  proposed 
limiting  application  of  this  provision  to 
the  protection  of  aquatic  life.  EPA 
invites  comment  on  all  aspects  of  this 
provision  includingnhe  exception  from 
the  requirement  to  generate  data 
necessary  to  derive  Tier  n  values  for  the 
protection  of  aquatic  Hfe  if  the  permittee 
demonstrates  that  biological 
assessments  have  shown  there  are  no 
acute  or  chronic  effects  on  aquatic  life 
and  the  whole  effluent  toxicity  does  not 
exhibit  any  acute  or  chronic  toxicity. 
EPA  also  invites  comment  on  the  types 
of  information  that  comprise  a  valid 
bioassessment,  including  whether 


minimum  requirements  for  conducting 
these  assessments  should  be  specified  in 
the  final  Great  Lakes  Guidance. 

The  proposed  Guidance  for  procedure 
5.D.2  of  appendix  F  does  not  allow  a 
similar  exception  for  bioconcentratable 
chemicals  of  concern  (BCCs)  because 
the  use  of  whole  effluent  toxicity  as  an 
indicator  parameter  may  not  be 
appropriate  for  these  pollutants.  Whole 
effluent  toxicity  measures  the  combined 
effect  of  all  toxic  chemicals  in  an 
effluent  over  the  duration  of  the  test. 
The  whole  effluent  toxicity  test 
methodologies  published  as  guidance  by 
EPA  are  conducted  over  a  period  of  up 
to  eight  days.  In  contrast,  the  effects  of 
bioaccumulation  of  a  pollutant  on  an 
aquatic  organism  may  not  be  observable 
within  30  days,  and  perhaps  until  the 
end  of  the  Ufetime  of  the  organism.  For 
this  reason.  EPA  believes  that  whole 
effluent  toxicity  tests  may  be 
insufficient  to  identify  significant  toxic 
effects  of  BCCs.  EPA  invites  comment 
on  all  aspects  of  this  proposal  including 
whether  the  exception  should  apply  to 
pollutants  that  have  been  identified  as 
BCCs. 

Application  of  procedure  5.D.1  of 
appendix  F  of  the  proposed  Guidance  is 
only  required  for  pollutants  in  Table  6. 
The  basis  for  selecting  the  pollutants  in 
Table  6  is  discussed  in  section  n  of  the 
preamble,  above.  EPA  believes  that 
requiring  permitting  authorities  to 
generate  or  have  permittees  generate 
ambient  screening  values  and 
potentially  Tier  II  values  for  all 
pollutants  present  in  or  known  to  be 
discharged  to  the  Great  Lakes  may  be 
unnecessarily  burdensome  on  regulated 
discharges  or  permitting  authorities. 
EPA  believes  that  Umitation  of 
procedure  5.D  of  appendix  F  to  Table  6 
pollutants  is  a  reasonable  means  to 
improve  uniform  application  of 
minimum  permitting  requirements 
throughout  the  Great  Lakes  System  for 
the  pollutants  of  most  concern  to  EPA 
and  the  Great  Lakes  States  writhin  these 
waters.  Determinations  of  the 
appropriate  WQBEL  for  a  pollutant  not 
identified  in  Table  6  will  continue  to  be 
made  subject  to  the  requirements  in  40 
CFR  122.44{d)(l)(vi)  (A).  (B),  and  (C).  In 
applying  these  regulations,  permitting 
authorities  may  interpret  State  or  Tribal 
narrative  water  quality  criteria  by  either 
calculating  site-specific  numeric 
criteria;  applying  EPA's  water  quality 
guidance  under  section  304(a)  of  the 
Clean  Water  Act.  supplemented  by  other 
relevant  information;  or  establishing  an 
effluent  limitation  on  an  indicator 
parameter  for  the  pollutant  of  concern. 

EPA  invites  comment  on  all 
requirements  and  exceptions  in 
procedures  5D.1  and  5.D.2  of  appendix 
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F  including  the  procedure  for 
determining  whether  the  permitting 
authorities  must  generate  or  have  the 
permittee  generate  the  data  necessary  to 
derive  Tier  n  values  for  the  protection 
of  aquatic  life,  wildUfe,  and  human 
health  for  all  pollutants  known  or 
suspected  to  be  present  in  discharges; 
identification  of  procedures  to  minimize 
the  costs  of  this  data  generation  on 
permitting  authorities  and  discharging 
facilities;  and  identi^cation  of 
procedures  to  minimize  or  eliminate 
possible  inequities  between  facilities 
due  to  application  of  the  data  generated 
by  one  facility  to  subsequent  permitting 
decisions  regarding  other  dischargers. 

Procedure"^5.D.3  of  appendix  F  of  the 
proposed  Guidance  states  that,  where 
there  is  insufficient  information  to 
develop  a  Tier  11  value,  nothing  in 
procedure  5.D  of  appendix  F  precludes 
or  denies  the  right  of  a  State  or  Tribe  to 
determine  in  the  absence  of  the  data 
necessary  to  derive  a  Tier  I  criterion  or 
a  Tier  II  value,  that  the  discharge  of  a 
pollutant  will  cause,  have  the 
reasonable  potential  to  cause  or 
contribute  to  an  exairsion  above  the 
State's  narrative  criterion  for  water 
quality  or  incorporate  a  WQBEL  for  that 
pollutant  in  a  NPDES  permit.  This 
provision  is  consistent  with  section  510 
of  the  Clean  Water  Act  which  expressly 
retains  the  State's  authority  to  adopt  and 
enforce  standards,  limitations  or 
requirements  more  stringent  than  those 
in  effect  under  the  Clean  Water  Act. 
Finally,  proposed  procedure  5.D.4  of 
appendix  F  clarifies  that  if  the 
permitting  authority  develops  a  WQBEL 
pursuant  to  procedure  5.D.3  of  appendix 
F  under  other  more  stringent  authority, 
it  is  not  obligated  to  generate  or  lequire 
the  permittee  to  generate  the  data 
necessary  to  derive  a  Tier  II  value  for 
that  pollutant.  When  a  permitting 
authority  develops  a  WQBEL,  the 
WQBEL  must  achieve  State  water 
quality  standards  including  both 
numeric  and  narrative  water  quahty 
criteria  as  required  by  40  CFR 
122.44(d)(l)(vii).  As  previously 
discussed  in  the  preamble,  Tier  II 
criteria  are  the  permitting  authority's 
interpretation  of  narrative  water  quality 
criteria.  Therefore,  if  a  permitting 
authority  estabhshes  a  WQBEL  under 
other  more  stringent  authority  when  a 
WQBEL  is  not  mandated  by  procedure 
5  of  appendix  F,  it  is  not  also  required 
to  apply  the  Tier  D  methodologies  to 
interpret  that  narrative  water  quaUty 
criterion. 

e.  Consideration  of  Intake  Water 
Pollutants  When  Determining 
Reasonable  Potential — i.  Introduction. 
The  proposed  Guidance  in  appendix  F, 
procedure  5.A.  through  D.,  provides 


procedures  for  permitting  authorities  to 
determine  if  a  discharge  causes,  has  the 
reasonable  potential  to  cause  or 
contributes  to  an  excursion  above  a 
State  or  Tribal  numeric  or  narrative 
water  quality  criterion.  These  proposed 
procedures  require  the  permit  authority 
to  establish  water  quality -based  effluent 
limitations  upon  determination  that  a 
pollutant  is  or  may  be  discharged  at 
sufficient  levels  to  cause,  have  the 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  any 
Tier  I  criterion  or  Tier  n  value. 

The  proposed  procedures  for 
conducting  reasonable  potential 
determinations  in  5. A.  through  5.D.  do 
not  provide  special  considerations  for 
pollutants  contained  in  a  facility's 
intake  water.  In  some  situations,  the 
sole  or  primary  origin  of  a  pollutant  in 
a  discharge  may  be  the  intcike  water  for 
a  facility.  For  example,  the  origin  of 
many  pollutants  in  once  through 
cooling  water  is  the  water  body  where 
the  facility  obtains  the  water  rather  than 
a  facility  wastestream. 

Procedure  5.E.  of  appendix  F  of  the 
proposed  Guidance  provides  a  separate 
mechanism  for  permitting  authorities  to 
consider  the  presence  of  intake  water 
pollutants  in  a  facility's  discharge  when 
determining  the  necessity  for  WQBELs. 
Procedure  5.E.  of  appendix  F  would 
allow  the  permitting  authority  to 
determine  that  the  return  of  identified 
intake  water  pollutants  to  the  same  body 
of  water  imder  specified  circumstances 
does  not  have  the  reasonable  potential 
to  cause  or  contribute  to  an  exceedance 
of  water  quafity  standards  without 
application  of  the  reasonable  potential 
procedures  set  forth  in  procedure  5. A. 
through  5.D  of  appendix  F.  Based  on 
this  determination,  the  permitting 
authority  would  not  be  required  to 
establish  WQBELs  for  the  identified 
intake  water  pollutants.  This  procedure 
would  apply  to  facilities  that  retiun 
unaltered  intake  water  pollutants  to  the 
same  body  of  water  without  increasing 
the  mass  loading  rate  or  concentration 
of  the  pollutant  at  the  edge  of  any 
aveulable  mixing  zone,  and  that  do  not 
discharge  the  intake  water  pollutants  at 
a  time  or  location  that  would  cause 
adverse  water  quality  effects  to  occur 
that  would  not  nave  occurred  if  the 
pollutants  were  left  in  place. 

The  proposed  procedure  would 
supplement  existing  mechanisms  to 
modify  technology-based  effluent 
limitations  to  reflect  intake  water 
pollutants,  and  to  derive  appropriate 
WQBELs  for  discharges  to  water  that 
exceed  water  quality  criteria.  These 
mechanisms  include  Total  Maximum 
Daily  Loads  (TMDLs),  temporary 
variances  from  water  quahty  standards. 


modifications  to  designate  uses,  and 
site-specific  modifications  to  criteria. 
Application  of  these  existing 
mechanisms  to  address  intake  water 
pollutants  is  discussed  below. 

In  addition  to  the  proposed  procedure 
5.E  of  appendix  F  to  part  132,  EPA 
considered  four  alternative  options  for 
addressing  intake  water  pcilutants.  Each 
of  these  options  is  discussed  in  more 
detail  in  subsection  e.iv  below. 

Option  1 .  Option  1  reflects  the  current 
national  approach.  While  EPA's  existing 
regulations  do  not  provide  for  a  special 
credit  for  pollutants  present  in  a 
facility's  intake  water  in  the  calculation 
of  WQBELs,  several  mechanisms  are 
available  that  may  resull  in  an 
adjustment  in  a  WQBEL  to  reflect  the 
presence  of  intake  water  pollutants  (e.g. 
TMDLs,  temporary  variances  from  water 
quality  standards,  and  changes  in  the 
designated  use  of  the  water  body  or  site- 
specific  criteria  modifications).  Option  1 
would  limit  the  regulatory  procedures  to 
address  intake  water  pollutants  to  these 
existing  mechanisms. 

Option  2.  In  addition  to  allowing  the 
use  of  the  procedures  in  Option  1, 
Option  2  would  allow  a  permitting 
authority  to  modify  WQBELs  directly  to 
provide  a  full  or  partial  credit  for  intake 
water  pollutants  when  the  pollutants  are 
discharged  to  the  same  water  body  as 
the  intake  water.  A  specified  level  of 
credit  would  be  allowed  under  this 
approach  even  when  the  facility 
contributes  an  additional  amount  of  the 
intake  water  pollutant  from  its  process 
waste  stream. 

Option  3.  This  option  is  similar  to 
Option  3,  but  it  would  also  allow  the 
permitting  authority  to  modify  WQBELs 
when  the  source  of  the  intake  water  is 
different  from  the  receiving  water. 

Option  4.  This  option  is  the  iriidal 
procedure  developed  by  the  Great  Lakes 
Technical  Work  Group.  It  is  a 
combination  of  Options  2  and  3  and 
would  provide  a  direct  mechanism  for 
reflecting  a  credit  for  pollutants  in  a 
facility's  intake  water  under  specified 
circumstances. 

Although  the  Great  Lakes  Steering 
Committee  did  not  adopt  the  procedure 
drafted  by  the  Technical  Work  Group 
{Option  4),  it  beUeved  that  the  draft 
Great  Lakes  Guidance  shoiald  include  a 
provision  addressing  the  discharge  of 
intake  water  pollutants  to  the  Great 
Lakes  System.  Accordingly,  EPA  agreed 
to  convene  a  separate  workgroup  to 
evaluate  the  extent  to  which  permitting 
authorities  may  consider  the  presence  of 
intake  water  pollutants  during  the 
development  of  WQBELs.  Proposed 
procedure  5.E  of  appendix  F  reflects  the 
efforts  of  this  workgroup.  EPA  requests 
comment  on  all  aspects  of  this  subject. 
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including  proposed  procedure  5.E,  all 
issues  raised  in  the  preamble  discussion 
below,  and  any  suggested  alternative 
requirements  or  combinations  of 
requirements  to  address  the  subject  and 
issues  in  the  final  rule. 

ii.  Current  National  Approach— (A) 
Net/Gross  Credits  for  Technology-based 
Limits.  EPA's  NPDES  permitting 
regulation  at  40  CFR  122.45(g)  currently 
provides  a  mechanism  for  adjusting 
treatment  technology-based  effluent 
limitations  to  reflect  credit  for 
pollutants  in  a  discharger's  intake  water. 
The  regulation  specifies  the 
circumstances  under  which  EPA  will 
adjust  a  facihty's  technology-based 
effluent  Umitation  to  account  for  the 
presence  of  pollutants  in  a  discharger's 
intake  water.  The  regulation  provides 
that  technology-based  limitations  shall 
be  adjusted  where  the  apphcabla 
effluent  limitations  guidelines  direct 
Umitations  be  appHed  on  a  net  basis  or 
whew  the  discharger  demonstrates  that 
the  presence  of  intake  water  pollutants 
prevents  compliance  with  the 
applicable  technology-based  limitations 
despite  proper  installation  and 
operation  of  the  treatment  systems.  The 
regulation  also  identifies  four  specific 
conditions  restricting  the  use  of  net 
credits: 

(1)  The  regulation  precludes  the  use 
of  net  credits  for  generic  or  indicator 
pollutants  unless  the  permittee 
demonstrates  that  the  constituents  of  the 
generic  measure  in  the  effluent  and 
influent  are  substantially  similar  or 
imless  appropriate  additional  limits  are 
placed  on  process  water  pollutants. 

(2)  Credit  may  be  granted  only  to  the 
extent  necessary  to  meet  the  applicable 
technology-based  limitation,  up  to  a 
maximum  value  equal  to  the  influent 
value. 

(3)  Credit  is  generally  hmited  to 
discharges  to  the  same  body  of  water 
firom  which  the  intake  water  is  drawn 
althoxigh  the  Director  may  waive  this 
requirement  if  no  environmental 
degradation  will  result. 

14)  Credit  is  precluded  for  return  of 
materials  generated  from  the  treatment 
of  intake  water  (e.g.,  raw  water  clarifier 
sludge). 

The  provision  granting  credit  only  to 
the  extent  necessary  to  achieve  a 
technology-based  limitation  assiues  that 
a  discharger  uses  the  appropriate 
technology-based  level  of  treatment  (e.g. 
BPT/BAT/BCT)  in  removing  pollutants 
that  originate  from  the  discharger's 
facihty.  This  provision  in  essence 
assures  the  proper  operation  of 
treatment  technology. 

In  the  promulgation  of  this  40  CFR 
122.45(g),  EPA  decUned  to  develop  a 
similar  mechanism  to  adjust  water 


quality-based  effluent  limitations  to 
reflect  credit  for  intake  water  pollutants. 
EPA  explained  that  "[tjhe  Clean  Water 
Act's  requirement  to  protect  and 
enhance  water  quality  is  not 
conditioned  on  factors  such  as  intake 
water  quality  and  it  would  be 
inappropriate  for  EPA  to  impose  such  a 
condition.  Eligibility  for  a  net  credit 
under  these  (technology-based] 
regulations  does  not  imply  any  right  to 
violate  water  quahty  standards."  (49  FR 
37998.  38027  (September  26, 1984)). 
EPA  recognized  the  complexity  of  water 
quahty-based  permitting,  however,  and 
indicated  that  permit  writers  may  take 
the  presence  of  intake  water  pollutants 
into  account,  as  appropriate,  in 
individual  permitting  decisions.  In  all 
cases,  EPA  noted  that  permit  Umits 
"must  be  adequate  to  meet  the  water 
quahty  objectives  of  the  Clean  Water 
Act  when  considered  along  with  control 
requirements  for  other  disdiarges  to  the 
stream."  (49  FR  38027  (September  26, 
1984)).  The  existing  mechanisms  for 
simultaneously  considering  control 
requirements  for  all  dischargers  to  a 
single  body  of  water  are  total  maximum 
daily  loads  (TMDLs)  and  NPDES 
permits  written  to  implement  these 
TMDLs.  The  use  of  TMDLs  to  address 
intake  water  pollutants  is  discussed 
further  below. 

(B)  Consideration  of  Intake  Water 
Pollutants  for  Water  Quality-based 
Limits.  Existing  National  regulations 
and  guidance  allow  the  permitting 
authority  to  utilize  four  mechanisms  to 
determine  appropriate  WQBELs  when 
the  receiving  water  exceeds  a  water 
quahty  criterion.  These  mechanisms 
which  are  discussed  below  are  total 
maximum  daily  loads,  variances, 
removal  of  non-existing  uses,  and  site- 
specific  modifications  to  water  quahty 
criteria. 

In  addition  to  mechanisms,  facihties 
with  intake  water  that  contain 
pollutants  at  concentrations  above  water 

Suahty  criteria  may  be  able  to  reduce 
le  level  of  these  pollutants  through 
pollution  prevention  measures. 
Although  pollution  prevention  is  a 
voluntary  action  under  the  existing 
NPDES  permit  program,  pollution 
prevention  techniques  can  help  reduce 
the  amount  of  a  pollutant  in  an  intake 
water  and  therefore  reduce  the  amount 
of  a  pollutant  that  a  facility  may  need 
to  discharge.  For  example,  a  facihty 
using  groundwater  contaminated  with 
DDT  may  be  able  to  use  an  alternative 
intake  water  source,  such  as  a  mimicipal 
or  surface  water  supply,  that  does  not 
contain  this  pollutant.  Substitution  of 
an  alternative  source  of  intake  water 
may  remove  the  necessity  for  or 
decrease  the  stringency  of  any  WQBEL 


and  improve  the  qxiahty  of  the  receiving 
water  body. 

Another  type  of  pollution  prevention 
involves  source  reduction  within  the 
facihty.  One  example  of  this  approach  is 
a  waste  paper  facihty  that  disdiarges 
PCBs  (that  are  present  in  a  process 
waste  stream  and  the  intake  water 
source)  to  a  receiving  body  of  water  that 
aheady  exceeds  the  criterion  for  PCBs. 
By  switching  to  a  different  source  of 
waste  paper,  one  with  less  PCBs  in  the 
ink,  the  facihty  may  be  able  to  meets  its 
WQBEL  writhout  having  to  install 
additional  treatment  technology.  This 
type  of  source  reduction  is  also 
beneficial  to  the  environment  because 
the  effluent  would  contain  less  PCBs,  a 
toxic  bioaccumulative  pollutant  of 
concern. 

A  second  example  of  source  reduction 
writhin  a  facihty  is  a  utihty  with  an 
effluent  containing  copper  due  at  least 
in  part  to  corrosion  from  its  copper 
pipes  at  a  level  that  would  have  a 
reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  the 
criterion  for  copper.  The  facihty  could 
increase  the  hardness  of  the  water  that 
passes  through  the  copper  pipes, 
thereby  reducing  the  amount  of  copper 
in  the  effluent  from  corrosion.  The 
utihty  may  then  be  able  to  comply  with 
any  necessary  WQBEL  for  copper 
through  this  source  reduction  measure. 

In  addition  to  pollution  prevention 
efforts  conducted  by  the  facihty, 
regulatory  authorities  may  utilize  four 
mechanisms  to  determine  appropriate 
WQBELs  when  the  receiving  water 
exceeds  a  water  quality  criterion. 
Regulatory  authorities  may: 

(1)  Develop  an  appropriate  waste  load 
allocation  for  the  discharger  through  a 
TMDL  that  is  designed  to  lead  to 
attainment  of  water  quality  standards, 
pursuant  to  State  requirements 
consistent  with  40  CFR  Part  130; 

(2)  Grant  a  temporary  variance  from 
water  quality  standards  to  an  individual 
discharger,  pursuant  to  State 
requirements  consistent  with  40  CFR 
131.10  and  131.13; 

(3)  Remove  a  non-existing  designated 
use  where  unattainable  and  designate  a 
less  stringent  use  and  corresponding 
criteria  to  protect  existing  and/or 
attainable  uses  pursuant  to  State 
requirements  consistent  with  40  CFR 
131.10;  or 

(4)  Develop  a  site-specific  criterion  for 
the  water  segment  pursuant  to  State 
requirements  consistent  with  40  CFR 
131.11(b). 

If  the  permitting  authority  utilizes  a 
TMDL.  a  WQBEL  for  the  pollutant  may 
be  less  stringent  or  unnecessary  if  the 
TMDL  provides  for  the  attainment  of 
water  quahty  standards  through  load 
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reductions  from  other  point  or  nonpoint 
sources.  If  the  permitting  authority 
utilizes  a  variance  from  water  quality 
standards,  a  modified  designated  use  or 
a  site-specific  criterion,  a  WQBEL  for 
the  pollutant  may  be  less  stringent  than 
the  WQBEL  necessary  to  meet  the 
original  criterion  or  unnecessary  to 
reflect  the  temporary  variance  or  change 
in  the  State  water  quality  standards. 

As  discussed  below,  application  of 
one  or  more  of  these  mechanisms  may 
be  appropriate  to  reflect  the  presence  of 
intake  water  pollutants  above  State 
water  quality  criteria.  All  four  existing 
mechanisms  can  be  apphed  whether  the 
discharge  is  to  a  body  of  water  meeting 
or  exceeding  water  quaUty  standards, 
and  regardless  of  the  intake  water 
quality,  EPA  offers  this  variety  of 
mechanisms  because  decisions  whether 
a  WQBEL  is  necessary,  and  if  so, 
establishment  of  the  appropriate  level, 
should  be  made  on  a  case-by-case  basis. 
In  some  situations,  one  of  these 
mechanisms  will  provide  a  clear  vehicle 
for  establishing  appropriate  WQBELs 
when  background  concentrations 
exceed  water  quality  standards.  For 
example,  if  the  sole  cause  for  non- 
attainment  of  water  quahty  criteria  is 
that  the  criteria  do  not  reflect  local 
unique  conditions,  then  a  site-specific 
criterion  modification  is  the  appropriate 
mechanism.  In  other  cases,  compliance 
with  water  quaUty  standards  may  be 
possible  only  with  a  combination  of 
mechanisms.  Additional  discussion  of 
these  mechanisms  is  tilso  contained  in 
the  following  preamble  sections:  section 
Vni.D..  Total  Maximum  Daily  Load, 
Wasteload  Allocations  Procedures; 
section  VIII.C.  Variances  from  Water 
Quality  Standards;  and  section  VIII.B, 
Site-Specific  Modifications  to  Criteria/ 
Values. 

(1)  TMDLs.  Section  303(d)  of  the  CWA 
and  40  CFR  130.7  require  States  to 
develop  TMDLs  for  waters  that  are  not 
expected  to  meet  applicable  water 
quality  standards  after  existing 
pollution  control  requirements 
(including  technology-based  controls) 
are  in  place.  A  TMDL  establishes  the 
total  allowable  pollutant  load  that  can 
exist  in  a  body  of  water  while 
maintaining  water  quality  standards;  the 
TMDL  allocates  this  allowable  load 
among  all  pollutant  sources.  A  TMDL  is 
the  sum  of  the  waste  load  allocations 
(point  source  load  allocations),  load 
allocations  (nonpoint  source  load 
allocations),  a  margin  of  safety  to 
account  for  any  uncertainties,  and  any 
reserve  capacity  for  fut\ire  ^wth. 

Pollutants  in  a  facility's  mtake  water 
may  originate  from  upstream  point 
sources  or  nonpoint  sources  (including 
natural  background).  If  the  TMDL 


provides  for  the  attainment  of  water 
quahty  standards  through  load 
reductions  from  sources  other  than  the 
focility's  discharge,  a  WQBEL  may  be 
imnecessary  for  the  facility's  discharge 
of  intake  water  pollutants. 

EPA  interprets  section  303(d)  of  the 
Clean  Water  Act  as  requiring  States  to 
develop  TMDLs  and  begin  requiring 
pollution  control  even  in  the  absence  of 
complete  information.  EPA's  April 
1991,  Guidance  for  Water  Quality-based 
Decisions:  The  TMDL  Process,  which  is 
available  in  the  administrative  record 
for  this  rulemaking,  encourages  a 
phased  approach  to  TMDL  development 
in  situations  where  data  are  incomplete 
or  modelling  is  difficult.  Under  the 
phased  approach,  a  TMDL  is  developed 
using  all  available  information, 
professional  judgment,  and  a  margin  of 
safety  to  account  for  imcertainties.  The 
TMDL  includes  a  monitoring  plan  and 
a  schedule  for  assessing  the  attainment 
of  water  quahty  standards  after 
implementation  of  the  pollution 
controls.  The  monitoring  program  acts 
as  a  safeguard  and,  if  water  quality 
standards  are  not  attained  after 
implementation  of  the  TMDL  or  it  is 
determined  that  allocations  could  be 
larger  without  exceeding  standards,  the 
data  obtained  through  the  monitoring 
program  can  be  used  to  develop  a 
revised  TMDL. 

Phased  TMDLs  can  be  ei^ectively  used 
to  address  the  presence  of  intake  water 
pollutants  and  to  remedy  violations  of 
existing  water  quahty  standards  by 
fairly  allocating  the  burden  of  reducing 
undesirable  discharges  among  all 
sources.  An  example  where  a  phased 
TMDL  may  be  appropriate  to  address 
intake  water  pollutants  is  a  faciUty  that 
discharges  mercury  attributed  to  both  its 
intake  water  and  process  waste  stream 
to  a  water  body  that  exceeds  the  water 
quahty  criterion  for  mercury.  ITie 
sources  of  ambient  mercury  in  the 
intake  water  include  upstream 
permitted  point  source  dischargers,  and 
releases  from  contaminated  sediments. 
A  phased  TMDL  could  reflect  projected 
reductions  in  mercury  loads  from  a 
required  or  scheduled  sediment 
remediation  project  and  from  reductions 
in  discharges  from  upstream  point 
sources.  Under  these  circumstances,  the 
permitting  authority  may  determine  that 
a  WQBEL  for  mercury  for  this  facihty  is 
imnecessary  or  should  be  less  stringent 
to  reflect  the  projected  load  reductions. 
Additional  load  reductions  by  this 
facility  beyond  the  capability  of  the 
required  treatment  technology  would 
not  be  necessary  if  attainment  of 
standards  could  be  achieved  by  these 
other  measures.  The  TMDL  would 
identify  the  implementation  plan  for 


load  reductions,  document  that  these 
actions  are  expected  to  attain  water 
quahty  standards  based  on  predictive 
water  quaUty  models,  and  in  the  case  of 
a  phased  TMDL.  describe  the  plan  for 
implementation,  monitoring,  and 
assessing  whether  standards  are  in  fact 
attained  after  implementation. 

Elimination  or  modification  of 
WQBELs  based  on  a  phased  TMDL  may 
be  available  to  dischargers  whose  intake 
water  contains  pollutants  for  which  the 
water  quality  criteria  are  exceeded.  The 
phased  approach  for  TMDLs  is 
discussed  further  in  section  Vm.D  of  the 
preamble. 

(2)  Variances  from  Water  Quality 
Standards.  Second,  States  may  currently 
grant  a  temporary  variance  from  water 
quality  standards  to  an  individual 
discharger  pursuant  to  State 
requirements  consistent  with  40  CFR 
131.10  and  131.13  and  National 
guidance.  The  intent  of  a  variance  fixjm 
water  quality  standards  is  to  provide  a 
mechanism  by  which  a  permit  can  be 
written  to  meet  an  interim  standard  in 
situations  where  short-term  compliance 
with  the  underlying  non-attained  water 
quality  standard  is  demonstrated  not  to 
be  feasible  because  of  one  or  more  of  the 
reasons  Usted  in  40  CFR  131.10(g).  In 
addition,  a  variance  from  water  quality 
standards  maintains  the  designated  use 
as  a  goal  to  be  achieved  in  the  long-term 
instead  of  removing  a  use  where  the 
current  limiting  conditions  are 
considered  ultimately  correctable. 
Procedure  2.C  of  .appendix  F  of  the 
proposed  Guidance  would  allow  the 
Great  Lakes  States  to  continue  to  grant 
variances  for  the  same  reasons 
recognized  under  the  National  program. 

There  are  several  conditions  under 
which  variances  from  water  quality 
standards  may  be  granted  that  are 
appropriate  to  issues  of  background 
water  quaUty.  For  example,  a  State 
could  allow  a  variance  under  40  CFR 
131.10(g)(1)  and  proposed  procedure 
2.C.1  of  appendix  F  when  "naturally 
occurring  pollutant  concentrations 
prevent  the  attainment  of  the  use";  40 
CFR  131.10(g)(3)  and  proposed 
procedure  2.C.3  of  appendix  F  when 
"human  caused  conditions  or  sources  of 
pollution  prevent  the  attainment  of  the 
use  and  cannot  be  remedied  or  would 
cause  more  environmental  damage  to 
correct  than  to  leave  in  place";  or  40 
CFR  131.10(g)(6)  and  proposed 
procedure  2.C.6  of  appendix  F  when 
"controls  more  stringent  than  those 
required  by  sections  301(b)  and  306  of 
the  CWA  would  result  in  substantial 
and  widespread  economic  and  social 
impact"  Such  variances  may  be 
available  to  dischargers  whose  intake 
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water  contains  pollutants  for  which  the 
water  quality  criteria  are  exceeded. 

An  example  where  a  variance  may  be 
appropriate  is  a  situation  where  a 
sU^am  bed  contains  sediments  upstream 
of  a  permitted  discharger  contaminated 
by  a  specified  pollutant.  Resuspension 
of  the  contaminated  sediments  has 
resulted  in  an  exceedance  of  the  water 
quality  criterion  for  the  pollutant  in- 
stream.  Removing  the  swliments  may 
cause  more  environmental  damage  than 
to  leave  them  in  place  for  future 
remediation.  The  permitted  facility 
discharges  effluent  containing  this 
pollutant  that  is  present  in  both  the 
intake  water  and  in  its  process  waste 
stream.  By  granting  a  variance  and 
calculating  an  interim  water  quahty 
criterion  based  on  the  current  condition 
of  the  water  body  reflecting  the 
background  source  of  the  pollutant,  a 
WQBEL  for  this  discharge  would  be 
established  to  meet  this  interim  water 
quality  criterion.  This  approach  should 
still  result  in  further  improvement 
towards  attaining  the  existing  water 
quality  standards. 

Another  example  where  a  variance 
may  be  appropriate  is  a  utiUty  company 
with  intake  water  containing  levels  of 
copper  that  exceed  the  applicable  water 
quality  criterion.  The  facility's  discharge 
also  contains  a  small  amount  of  copper 
due  to  corrosion  of  the  fadhty's  pipes. 
Adding  a  treatment  system  to  remove 
the  copper  in  the  discharge  to  a  level 
necessary  to  assure  attainment  of  the 
designated  use  or  switching  to  an 
alternative  source  of  intake  water  might 
increase  facility  costs  substantially.  If 
those  costs  would  result  in  large 
increases  in  utiUty  rates  in  the  area,  they 
could  be  considered  to  cause  a 
substantial  and  widespread  social  and 
economic  impact  By  granting  a  variance 
from  water  quality  standards  that 
establishes  an  interim  criterion  fbr 
copper  that  accounts  for  the  background 
level  and  the  level  of  incidental  removal 
obtained  by  the  discharger's  proposed  or 
existing  treatment  systems,  an  NPDES 
permit  could  be  written  which  ensures 
compliance  with  the  interim  criterion 
without  requiring  additional  treatment 
by  the  facihty. 

Another  example  where  a  variance 
may  be  appropriate  is  a  regional  pubHc 
water  supply  with  an  intake  water  that 
contains  an  ubiquitous  pollutant  which 
is  found  in  almost  all  water  bodies  in  a 
watershed  at  about  the  same 
concentration  due  to  watershed-wide 
contributions  from  nonpoint  sources, 
and  for  which  the  concentrations  exceed 
the  apphcable  water  quality  criterion. 
Adding  a  treatment  system  to  remove 
the  pollutant  in  the  discharge  to  a  level 
necessary  to  assure  attainment  of  the 


designated  use  might  result  in  large 
Increases  in  utiUty  rates  in  the  area  and 
could  be  considered  to  cause  a 
substantial  and  widespread  social  and 
economic  impact.  Also,  switching  to  an 
alternative  source  of  intake  water  may 
not  be  practical  because  the  pollutant 
exists  throughout  the  basin  due  to 
nonpoint  sources.  By  granting  a 
variance  from  water  quahty  standards 
that  estabUshes  an  interim  criterion  for 
the  pollutant  that  accounts  for  the 
background  level  and  the  level  of 
incidental  removal  obtained  by  the 
discharger's  proposed  or  existing 
treatment  systems,  an  NPDES  permit 
could  be  written  which  ensures 
comphance  with  the  interim  criterion 
without  requiring  additional  treatment 
by  the  facility. 

The  use  ofvariances  to  address 
discharges  to  water  bodies  exceeding 
water  quaUty  standards  within  the  Great 
Lakes  System  is  discussed  further  in 
section  Vm.C  of  the  preamble. 

(3)  Modifications  to  Designated  Uses. 
Third,  States  may  currently  remove  a 
non-existing  designated  use  where 
unattainable  and  adopt  less  stringent 
criteria  to  protect  existing  and/or 
attainable  uses  pursuant  to  State 
requirements  consistent  with  40  CFR 
Part  131.10.  This  regulatory  provision  is 
appropriate  to  address  situations  where 
the  water  quality  standards  for  a  water 
body  are  not  attainable  in  the  future.  A 
State  may  remove  a  designated  use  that 
is  not  an  existing  use  if  it  can 
demonstrate  that  attaining  the  use  is  not 
feasible  due  to  one  or  more  of  the  six 
factors  in  40  CFR  131.10(g).  These  are 
the  same  factors  for  granting  a  variance 
identified  in  EPA's  existing  guidance 
and  in  procedure  2  of  appendix  F  of  the 
proposed  rule.  A  State  is  required  to 
conduct  a  use  attainabiUty  analysis  in 
accordance  with  40  CFR  131.10  if  the 
revised  uses  are  less  than  the  fishable/ 
svirimmable  goals  of  the  CWA  specified 
in  section  101(a)  or  if  the  State  adopts 
subcategories  of  uses  specified  in 
section  101(a)  which  require  less 
stringent  criteria. 

The  proposed  Guidance  requires 
States  to  adopt  specific  numeric  criteria 
for  the  protection  of  human  health  that 
are  equal  to  or  more  stringent  than  those 
set  forth  in  section  132,3,  Table  3.  All 
of  the  criteria  are  calculated  assuming 
that  the  waters  are  used  for  fishing. 
However,  the  Table  includes  both 
cancer  and  non-cancer  criteria  that 
differ  depending  on  whether  the  State 
waters  are  designated  for  (or  have 
existing)  drinking  water  uses.  For  many 
pollutants  the  criteria  are  more  stringent 
for  waters  with  drinking  water  uses. 
Thus,  if  States  remove  a  non-existing 
drinking  water  designated  use  for  a 


water  body,  the  human  health  criteria 
that  would  be  required  under  the 
proposed  Guidance  would  be  less 
stringent  for  many  chemicals  than  it 
would  be  otherwise.  Similar  reUef  is 
possible  when  the  proposed  human 
health  methodology  is  used  to  derive 
criteria  or  values  for  pollutants  other 
than  those  hsted  in  Table  3. 
Modifications  of  designated  uses  for 
aquatic  Ufia  and  wildhfe  protection 
would  have  no  impact  under  the 
proposed  Guidance  because  the  criteria 
set  forth  in  Tables  1,  2  and  4.  and  the 
criteria  and  values  developed  pursuant 
to  methodologies  referenced  in  §  132.4. 
apply  to  waters  of  the  Great  Lakes  basin 
regardless  of  designated  us6.  Site 
specific  modifications  to  acute  and 
chronic  aquatic  life  criteria  are  available 
in  procedure  1  of  appendix  F  of  the 
proposed  Guidance  in  those  instances 
where  local  water  chemistry  alters  the 
biological  availabihty  or  toxicity  of  a 
pollutant  or  where  the  sensitivity  of  the 
local  aquatic  organisms  difier 
significantly  from  the  species  used  to 
develop  the  criteria,  hi  addition,  site 
specific  modifications  to  chronic 
aquatic  Ufa  criteria  are  available  in 
procedure  1  of  appendix  F  of  the 
proposed  Guidance  to  reflect  local 
physical  and  hydrological  conditions. 

(4)  Site-Specific  Modifications  to 
Criteria.  Fourth,  a  State  or  permittee 
may  develop  site-specific  criteria  for  a 
water  body.  Site-specific  modificatlona 
need  to  be  submitted  to  EPA  for 
approval  or  disapproval  pursuant  to 
CWA  section  303(c)(2).  EPA  guidance 
on  development  of  site-specific  aquatic 
hfe  criteria  is  contained  in  Chapter  4  of 
the  U.S.  EPA  Water  QuaUty  Standards 
Handbook,  which  is  available  in  the 
administrative  record  for  this 
rulemaking.  The  guidance  provides  for 
site-specific  adjustment  of  criteria  when 
(1)  site  water  has  different  chemical 
characteristics  of  water  than  the  water 
used  in  studies  upon  which  the  criteria 
are  based,  where  the  differences  have 
been  demonstrated  to  affect  the 
biological  availabiUty  and/or  toxicity  of 
a  pollutant  or  (2)  the  sensitivity  of  local 
aquatic  organisms  (i.e  those  that  would 
five  hi  the  water  absent  human-induced 
pollution)  differs  significantly  from  the 
sensitivity  of  species  tested  in 
developing  the  criterion. 

Under  the  proposed  Guidance,  site- 
specific  modifications  may  result  in 
either  more  or  less  stringent  acute  and 
chronic  aquatic  Ufe  criteria,  but  may 
resuh  only  in  more  stringent  wildUfe  or 
human  health  criteria.  Accordingly, 
such  modifications  may  be  available  to 
provide  reUef  in  situations  involving 
poUutants  in  Intake  waters  where  the 
most  stringent  criterion  for  a  poUutant 
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of  concern  is  an  acute  or  chronic  aquatic 
life  criterion.  The  bases  a  State  may  use 
for  justifying  such  less  stringent  criteria 
are  discussed  in  section  Vin.A  of  the 
preamble. 

(5)  Additional  Examples  of 
Application  of  Existing  Mechanisms. 
Another  example  of  the  appUcation  of 
existing  mechanisms  to  address  intake 
water  pollutants  is  a  faciUty  located  on 
a  river  that  uses  the  river  as  both  its 
intake  water  source  and  receiving  water 
for  the  discharge.  Contaminated 
sediments  amassed  behind  a  dam  on  the 
river  are  contributing  to  polynuclear 
aromatic  hydrocarbon  (PAH) 
concentrations  that  nurently  exceed  the 
State  water  quality  criterion  for  PAHs. 
The  facihty  discharge  includes  PAHs 
from  both  its  process  waste  stream  and 
from  the  intake  water. 

Under  Option  1,  the  permitting 
authority  would  apply  proposed 
procedures  5.A  through  5.D  of  appendix 
F  to  determine  whether  the  discharge 
has  the  reasonable  potential  to  cause  or 
contribute  to  the  exceedance  of  water 
quality  standards.  If  reasonable 
potential  is  demonstrated,  the 
permitting  authority  would  need  to 
determine  an  appropriate  WQBEL  for 
PAHs  based  on  the  existing  State  water 
quality  standards  for  this  discharge  to  a 
non-attainment  water.  At  least  two 
exceptions  to  a  WQBEL  based  on 
existing  State  criteria,  however,  may  be 
available  for  this  scenario  for  discharges 
to  the  Great  Lakes  System  imder  the 
proposed  Guidance.  First,  if  the 
contaminated  sediments  could  not  be 
remedied  in  the  near  term  or  would 
cause  more  environmental  damage  to 
correct  than  to  leave  in  place,  the 
faciUty  could  request  a  temporary 
variance  from  the  water  quaUty  criterion 
under  proposed  procedure  2  of 
appendix  F  of  the  proposed  Guidance. 
TTiis  would  result  in  the  facihty 
receiving  a  less  stringent  or  no  WQBEL 
for  PAHs  in  the  discharge. 

Second,  if  remediation  of  the 
contaminated  sediments  was 
technologically  feasible,  the  appropriate 
authority  could  develop  a  phased  TMDL 
imder  proposed  procedure  3  of 
appendix  F  of  the  proposed  Guidance 
based  on  available  information, 
professional  judgment,  and  a  margin  of 
safety  to  account  for  uncertainties. 
Based  on  dociunentation  of  a  required 
implementation  plan  for  remediation  of 
the  contaminated  sediments,  the  TMDL 
could  allot  a  larger  wasteload  allocation 
to  the  facihty  to  correspond  to  the 
projected  loading  reductions  to  be 
attained  in  a  reasonable  time  period 
from  sediment  release.  This  would 
result  in  either  a  less  stringent  or  no 
WQBEL  for  PAHs  for  the  facility. 


Additional  examples  of  the  use  of 
TMDLs,  variances  from  standards,  and 
site-specific  criteria  modifications  to 
address  pollutants  from  intake  waters 
exceeding  water  quality  criteria  are 
contained  in  the  discussion  of  those 
procedures  above. 

iii.  Proposed  Guidance.  Procediu*  5.E 
of  appendix  F  of  the  proposed  Guidance 
provides  a  new  procedure  for 
considering  the  presence  of  intake  water 
pollutants  in  water  quaUty-based 
permitting  decisions  in  addition  to  the 
available  mechanisms  described  above. 
The  proposed  Guidance  would  allow 
the  permitting  authority  to  determine 
that  there  is  no  reasonable  potential  for 
the  discharge  of  a  particular  intake 
water  pollutant  to  cause  or  contribute  to 
an  excursion  above  a  narrative  or 
niuneric  water  quality  criterion  without 
appUcation  of  the  procedures  in 
procediue  5.A  through  5.D  of  appendix 
F  based  on  the  permittee's 
demonstration  of  specified  conditions.  If 
these  conditions  are  demonstrated,  the 
permitting  authority  would  not  be 
required  to  include  a  WQBEL  for  the 
pollutant  in  the  facihty's  permit.  If  these 
conditions  are  not  satisfied,  the 
permitting  authority  would  follow  the 
reasonable  potential  procedures  in 
procedure  5,A  through  5.D  of  appendix 
F  to  determine  whether  a  WQBEL  is 
necessary  for  these  discharges. 

Proposed  procedure  5.E  of  appendix  F 
was  developed  by  a  joint  EPA  and  State 
work  group  in  1992.  Upon  initial  review 
of  the  draft  provision  addressing  intake 
water  pollutants  developed  by  the  Great 
Lakes  Technical  Work  Group  (Option  4 
in  the  preamble),  EPA  was  concerned 
that  the  provision  may  be  inconsistent 
with  EPA's  regulations  and 
interpretation  of  the  CWA.  These 
concerns  are  expressed  in  the 
discussion  of  Options  2,  3,  and  4  below. 
EPA  formed  a  joint  EPA  and  State  work 
group  comprised  of  all  ten  EPA  regional 
offices,  EPA's  national  office,  and  five 
States  to  review  the  existing  national 
regulations  to  determine  whether  an 
alternative  option  should  be  developed 
to  address  intake  water  pollutants.  This 
work  group  identified  and  evaluated  the 
relevant  technical  factors  and  issues, 
and  drafted  a  procedure  for  determining 
whether  a  discharge  of  intake  water 
pollutants  would  cause  or  contribute  to 
excursions  above  numeric  or  narrative 
water  quahty  criteria.  Proposed 
procedure  5.E  of  appendix  F  reflects  the 
efforts  of  that  work  group. 

Proposed  procedure  5.E.  of  appendix 
F  woiild  provide  a  separate  mechanism 
for  determining  whether  water  quahty- 
based  effluent  Hmitations  are  necessary 
for  fadhties  that  return  imaltered  intake 
water  pollutants  to  the  source  of  the 


intake  water.  EPA  beUeves  that  the 
retiun  of  intake  water  pollutants  to  the 
waters  of  the  United  States  after  removal 
and  use  of  the  water  by  industrial 
facihties  is  an  addition  of  pollutants 
subject  to  regulation  imder  section  402 
of  the  CWA.  Once  the  water  is  removed 
for  use  in  industrial  operations,  it  has 
lost  its  status  as  waters  of  the  United 
States  and  the  discharge  must  be 
governed  by  appropriate  conditions  in 
an  NPDES  permit,  including  any 
limitations  necessary  to  meet  applicable 
water  quality  standards.  (See,  NWF  v. 
Consumers  Power.  862  F.2d  580,  589 
(6th  Cir.  1988),  distinguishing 
impoimdment  and  subsequent  release  of 
water  at  hydroelectric  facilities  which 
generally  is  not  subject  to  section  402 
regulation  from  "the  diversion  of  waters 
of  the  United  States  by  industrial 
operations  for  cooUng  purposes  in 
which  the  water  loses  its  status  as  water 
of  the  United  States".  See  also,  NWF.  Id. 
at  585,  distinguishing  impoimdment 
and  subsequent  release  of  water  at 
hydroelectric  facihties  from  discharges 
from  seafood  processors  which  remove 
fish  from  the  waters  of  the  United  States 
for  processing  and  discharge  the 
remaining  fish  materials  back  to  the 
waters  of  the  U.S.;  Association  of  Pacific 
Fisheries  v.  EPA,  615  F.2d  794  (9th  Qr. 
1980),  affirming  in  part.  EPA's  national 
effluent  guideline  regulating  discharges 
from  seafood  processing  facilities; 
Rybachekv.  EPA,  904  F.  2d  1276, 1285 
(9th  Cir.  1990).  holding  that 
resuspension  or  redepositing  of 
materials  discharged  in  placer  mining, 
including  materials  originally  from  the 
streambed  or  adjoining  banks,  is  the 
addition  of  pollutants;  United  States  v. 
M.C.C.  of  Florida,  Inc.,  772  F.  2d  1501, 
1506  (11th  Cir.  1985),  holding  that 
redepositing  of  vegetation  and  sediment 
by  propellers  of  tugboat  onto  adjacent 
sea  grass  beds  is  the  addition  of 
pollutants;  Avoyelles  Sportsmen's 
League  v.  Marsh,  715  F.  2d  897.  923- 
924  {5th  Cir.  1983).  holding  that 
redepositing  of  materials  taken  from 
wetlands  during  land  clearing  activity  is 
the  addition  of  pollutants.) 

Industrial  representatives  have 
previously  argued  that  the  discharge  of 
intake  water  pollutants  is  not  an 
addition  of  pollutants  subject  to 
regulation  imder  the  CWA  and. 
therefore,  that  EPA  should  provide  for 
simple  subtraction  of  all  amounts  of 
intake  pollutants  from  any  technology- 
based  effluent  standards.  (49  FR  38025- 
38027,  September  26, 1984;  See  also, 
Appalachian  Power  v.  Train,  545  F.2d 
1351, 1377  (4th  Cir.  1977);  American 
Iron  and  Steel  Institute  v.  EPA,  526  F.2d 
1027  (3rd  Cir.  1975)).  EPA  rejected  these 
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arguments  in  the  preamble  supporting 
the  1984  net -gross  regulation  for 
technology-based  limitations  reasoning 
that  such  subtraction  was  inappropriate 
because  treatment  systems  typically 
reduce  pollutants  to  a  given  level 
despite  variations  in  influent 
concentrations.  EPA  asserted  that  to 
grant  an  absolute  credit  under  these 
circumstmces: 

may  give  an  unfair  advantage  to  facilities 
with  measurable  levels  of  pollutants  in  their 
intake  waters.  Such  facilities,  by  relying  on 
intake  credits,  could  "comply"  with  effluent 
limitations  by  utilizing  a  lower  level  of 
treatment  than  their  competitors  on  cleaner 
streams — frequently  a  far  lower  level  of 
treatment  than  that  designated  by  EPA  as 
BAT.  (49  F|<  at  38026). 

Based  cm  this  reasoning,  the  final 
regulation  at  40  CFR  122.45(g)  hmited 
the  availability  of  credits  for  intake 
water  pollutants  in  calculating 
technology-based  limitations  to  the 
specified  conditions  discussed  in 
subsection  5.E.2.e.ii.(A)  above, 
including 'that  credit  could  only  be 
granted  to  the  extent  necessary  to  meet 
the  applicable  technology-based  limit, 
up  to  a  maximum  value  equal  to  the 
influent  vfclue.  This  requirement 
generally  precludes  an  "absolute"  credit 
equal  to  the  amount  of  pollutants  in  the 
intake  water  to  the  extent  that  these 
pollutants  can  be  removed  through 
proper  operation  and  maintenance  of 
the  facility's  control  systems.  EPA  also 
indicated  in  the  supporting  preamble 
that  such  limitations  on  the  availability 
of  net  credits  for  calculating  technology- 
based  limits  comported  with  the  Fourth 
Circuit's  decision  in  Appalachian 
Power.  Id.,  at  38027.  (See  also, 
American  Petroleum  Institute  v.  EPA, 
540  F.2d  1023  (10th  Cir.  1976)  and 
Hooker  Chemicals  and  Plastics  v.  Train, 
537  F.2d  620  (2d  Cir.  1976)  holding  that 
EPA's  1975  net-gross  regulation  was  a 
satisfactory  answer  to  the  argument  that 
all  technology-based  effluent  limitations 
must  be  expressed  in  net  terms). 
Although  challenges  were  also  filed  to 
the  1984  regulation  governing  intake 
credits  for  technology-based  effluent 
Umitations,  the  United  States  Coiul  of 
Appeals  for  the  District  of  Columbia 
Circuit  held  that  the  rule  was  not  ripe 
for  review  tmtil  applied  in  a  specific 
permit.  (NRDCv.  EPA.  859  F.2d  156, 
204-205  P.C.  Cir.  1988). 

Reliance  on  these  decisions  by 
industry  representatives  to  support  an 
argument  that  EPA  is  required  to  allow 
net  credits  in  the  calculation  of 
WQBELs  is  also  misplaced  because  of 
the  fundamental  differences  between 
technology-based  and  water  quality- 
based  efflitent  Umitations  under  the 
CWA.  The  authority  for  establishing  the 


existing  intake  regulation  is  derived 
generally  from  EPA's  authority  to 
estabhsh  technology-based  effluent 
limits  under  sections  301,  304  and  306 
of  the  CWA.  Under  those  sections,  EPA 
must  develop  increasingly  stringent 
effluent  limitations  based  on  the 
improving  technological  capabilities  of 
treatment  plants  and  economic 
achievability,  In  developing  a 
mechanism  for  net  credits  in  the 
calculation  of  technology-based 
limitations,  EPA  recognized  that  the 
presence  of  pollutants  in  intake  water 
may  prevent  a  facihty  in  some 
circumstances  from  obtaining  the 
statutorily  mandated  level  of  pollutant 
removal  (e.g.  BPT.  BAT  or  BCT).  Under 
those  circumstances,  the  failure  to  allow 
adjustment  of  technology-based  limits  to 
reflect  the  pollutants  would  in  effect 
impose  a  higher  level  of  control  than 
statutorily  required.  As  discussed 
further  above,  three  Circuits  have 
indicated  that  the  1975  net  credit 
regulation  provides  an  adequate 
mechanism  for  addressing  this  problem 
in  the  calculation  of  technology-based 
limits. 

The  authority  to  establish  WQBELs,  in 
contrast,  is  derived  primarily  from 
section  301(b)(1)(C)  of  the  CWA.  This 
section  requires  application  of  any  more 
stringent  limitation  necessary  to  meet 
water  quality  standards  after  application 
of  technology-based  controls.  Legislative 
history  and  judicial  decisions  have 
emphasized  the  fimdamental  differences 
and  purposes  of  these  two  effluent 
limitations.  (See,  House  Debate  H.R. 
11896  (March  27, 1972,  Leg.  Hist,  at 
375,  379).  See  also.  NRDCv.  EPA,  859 
F.2d  156.  210  (D.C.  Cir.  1988).  holding 
that  the  CWA  by  virtue  of  the  important 
differences  between  technology-based 
and  water  quality-based  standards,  does 
not  require  EPA  to  provide  for  an  upset 
defense  to  water  quality-based  permit 
limitations  violations  and  remanding  for 
further  proceedings) . 

EPA  has  gained  extensive  technical 
expertise  Ln  the  two  decades  of  NfPDES 
permitting  on  the  nature  of  pollutants 
and  the  effects  of  pollutants  on  waters 
on  the  United  States.  Based  on  this 
experience,  EPA  believes  that 
determinations  whether  a  discharge  of 
intake  water  pollutants  should  be 
hmited  by  a  WQBEL  and.  if  so,  the 
scope  of  such  limitations,  must  be 
determined  after  consideration  of  site- 
specific  factors.  These  factors  include 
consideration  of  the  appUcable  water 
quality  criteria,  the  quahty  of  the 
receiving  water  in  relation  to  these 
criteria,  additional  pollutant  loadings 
from  other  point  and  non-point  sources, 
and  evaluation  of  the  faciUty's  effluent. 
As  discussed  further  below,  the  effect  of 


the  discharge  of  intake  water  pollutants 
may  also  vary  substantially  depending 
on  the  location  of  the  outfall  in  relation 
to  the  intake  point,  the  time  interval 
between  intake  and  discharge  of  the 
water,  alterations  of  the  pollutant  by  the 
waste  water  treatment  process,  or 
synergistic  or  additive  interactions 
between  the  intake  water  and  other 
waste  water  pollutants. 

Additionally.  EPA  recognizes  that 
impairment  of  water  quality  is 
determined  not  only  by  the  magnitude 
of  a  pollutant,  but  also  by  its  chemical 
nature  in  the  environment.  For  example, 
100  ug/1  of  lead  in  a  dissolved  form  in 
a  river  would  likely  cause  a  fish  kill 
whereas  it  may  not  if  the  lead  was 
tightly  bound  to  suspended  solids.  With 
regards  to  pollutants  in  a  facility's 
intake  water,  removal  of  10  kg/ day  of 
non-bioavailable  lead  and  replacement 
with  10  kg/day  of  bioavailable  lead 
would  place  an  additional  stress  upon 
the  receiving  water. 

EPA  beUeves  that  proposed  procedure 
5.E  of  appendix  F  would  provide  a 
reasonable  mechanism  for  evaluating 
the  site-specific  water  quality  effects 
from  the  discharge  of  intake  water 
pollutants.  This  procedure  would  allow 
permitting  authorities  to  conclude  that 
the  return  of  unaltered  intake  water 
pollutants  to  the  same  body  of  water 
under  identified  circumstances  does  not 
have  the  reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  water 
quality  standards.  Under  this  procedure, 
permitting  authorities  would  not  be 
required  to  apply  the  reasonable 

E)otential  determination  procedures  set 
orth  in  procedure  5. A.  through  5.D  of 
appendix  F  or  to  estabhsh  a  WQBEL  to 
control  the  discharge  of  an  intake  water 
pollutant 

Proposed  procedure  5.E  of  appendix  F 
would  be  apphed  on  a  pollutant-by- 
pollutant  and  outfall-by-outfall  basis. 
For  example,  if  a  facility  takes  in  water 
containing  lead  and  copper,  procedure 
5.E  of  appendix  F  would  be  available  for 
the  parameter  lead,  even  if  the  facihty 
contributes  additional  copper  to  its 
discharge  from  a  waste  stream  orother 
source  but  does  not  contribute 
additional  lead  or  alter  the  lead  in  the 
intake  water.  The  detennination 
whether  a  WQBEL  would  be  necessary 
for  copper  under  these  dnnimstances 
would  be  made  based  on  the  procedures 
in  procedure  5. A  through  5.D  of 
appendix  F. 

An  example  of  the  application  of 
proposed  procedure  5.E  of  appendix  F 
is  for  a  steam  electric  power  plant  with 
once-through  cooling  water.  In  this 
example,  a  steam  electric  facihty  is 
located  downstream  from  a  shoe 
manufacturer  that  discharges  bis(2- 
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ethylhexyl)phthalate.  The  steam  electric 
plant's  intake  water  contains  this 
pollutant  in  a  concentration  that 
exceeds  the  State  water  quality 
criterion.  The  facility  is  able  to 
demonstrate  that  it  does  not  contribute 
an  additional  amount  of  this  pollutant 
from  any  source  other  than  the  intake 
water:  that  the  pollutant  is  not 
concentrated  at  the  edge  of  any  mixing 
zone  or  adversely  altered  in  the  process 
of  once-through  cooling  prior  to  its 
return  to  the  same  body  of  water;  and 
that  the  timing  and  location  of  the 
effluent  discharge  does  not  cause 
adverse  impacts  to  occur  that  would  not 
occxir  if  the  pollutant  was  left  instream. 
This  steam  electric  power  plant  would 
qualify  for  a  determination  of  no 
reasonable  potential  for  bis(2- 
ethylh8xyl)phthalate  and  would  not 
need  a  WQBEL  for  this  oollutant. 

The  permittee  would  De  eligible  for 
the  reasonable  potential  procedure  in 
proposed  procedure  5.E  of  appendix  F 
upon  demonstration  of  five  conditions. 
First,  the  permittee  would  need  to 
demonstrate  that  it  withdraws  100 
percent  of  the  intake  water  containing 
the  pollutant  from  the  same  body  of 
water  into  which  the  discharge  is  made. 
Facilities  with  multiple  sources  of 
intake  water  that  are  not  commingled 
but  discharged  from  separate  outfalls 
would  be  eligible  for  this  new  procedure 
for  any  outfall(s)  where  100  percent  of 
the  intake  water  is  drawn  from  the  same 
body  of  water  into  which  the  discharge 
is  made.  Facilities  with  co-mingled 
intake  waters  would  also  be  eligible  if 
they  could  demonstrate  that  the 
pollutant  of  concern  is  not  present  in 
intake  water  withdrawn  from  any  other 
body  of  water.  If  the  discharge  from  an 
outfall  includes  intake  water  containing 
the  pollutant  of  concern  from  sources 
other  than  the  receiving  water,  the 
permitting  authority  would  instead  need 
to  make  a  detennination  of  reasonable 
potential  based  on  the  procedures  in 
procedures  5. A  through  5.D  of  appendix 
F. 

EPA  believes  that  restriction  of 
proposed  procedure  5.E  of  appendix  F 
to  dischargers  to  the  same  body  of  water 
is  appropriate  to  ensure  consistency 
with  the  structure  and  function  of  State 
or  Tribal  water  quality  standards.  Water 

auality  standards  include  State 
esignated  uses  and  both  narrative  and 
numeric  criteria  to  ensure  protection  of 
those  uses  for  a  specified  water  body  or 
segment.  40  CFR  131.3(i).  The  failure  to 
restrict  this  provision  to  discharges  to 
the  same  body  of  water  as  the  intake 
source  would  allow  the  addition  of 
pollutants  to  a  separate  water  body  or 
segment  for  the  first  time  without 
determining  whether  the  new  discharge 


has  the  reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of 
applicable  water  quality  criteria  based 
on  consideration  of  site-specific  factors 
including  the  condition  of  the  receiving 
water  and  contributions  by  other  point 
or  non-point  source  discharges. 

The  restriction  of  proposed  procedure 
5.E  of  appendix  F  to  the  same  body  of 
water  is  also  consistent  with  the  general 
preclusion  of  credits  for  the  discharge  of 
intake  water  pollutants  to  different 
bodies  of  water  when  deriving 
technology-based  limitations  under  40 
CFR  122.45(g).  As  discussed  further 
above,  this  technology-based  regulation 
does  not  affect  the  discharger's 
obligation  to  comply  with  any  more 
stringent  limitations  necessary  to  meet 
the  applicable  water  quality  standards. 
The  regulation  initially  precluded  credit 
for  intake  water  pollutants  in  deriving 
technology-based  limitations  under  all 
circimistances  unless  the  permittee 
demonstrated  that  the  intake  water  was 
drawn  from  the  same  body  of  water  into 
which  the  discharge  was  made  (45  FR 
33451.  section  122.63(h)(1)  (May  19, 
1980)).  In  1982.  EPA  proposed  to  delete 
the  same  body  of  water  restriction  for 
calculating  technology-based 
limitations.  Industry  commenters 
supported  this  proposal  arguing  that 
limitations  to  implement  water  quality 
standards  would  be  sufficient  to  protect 
receiving  waters.  Commenters  opposed 
to  this  proposal  argued  that  limitations 
based  on  water  quality  standards  alone 
were  inadequate  because  States  had  not 
developed  numeric  water  quaUty 
criteria  for  many  toxic  pollutants  (47  FR 
52081).  In  the  final  rule.  EPA  agreed 
with  commenters  that  many  States  had 
not  yet  developed  specific  criteria  for 
many  toxic  pollutants  and.  therefore, 
"meeting  water  quality  standards  [was] 
not  alone  a  sufficient  condition  for  this 
waiver."  Based  on  this  concern,  EPA 
retained  the  general  preclusion  of  credit 
for  intake  water  pollutants  from  sources 
other  than  the  receiving  water  in  the 
calculation  of  technology-based 
limitations,  but  allowed  the  Director  to 
waive  the  same  body  of  water 
requirement  for  those  limitations  if  no 
environmental  degradation  would  result 
from  the  discharge.  (49  FR  38026 
(September  26. 1984)). 

EPA  invites  comment  on  all  aspects  of 
this  condition  including  whether  the 
final  Guidance  should  define  the  phrase 
"same  body  of  water"  or  allow 
permitting  authorities  discretion  to 
interpret  this  phrase  on  a  case-by-case 
basis.  As  discussed  further  above,  the 
purpose  of  restricting  the  application  of 
proposed  procedure  5.E  of  appendix  F 
to  dischargers  to  the  same  body  of  water 
is  to  ensure  adequate  evaluation  of  the 


applicable  water  quality  standards  for 
the  receiving  water  and  consideration  of 
the  presence  and  amounts  of  other 
sources  of  the  pollutant.  One  option 
under  consideration  is  to  define  "same 
body  of  water"  to  include  water 
segments  designated  in  State  or  Tribal 
water  quality  standards.  This  approach 
may  result  in  inconsistent 
determinations  between  permitting 
agencies,  however,  particularly  if  there 
are  large  variations  in  the  size  of  the 
designated  individual  water  segments. 
EPA  requests  comment  on  this 
interpretation,  including  whether  the 
final  Guidance  should  specify  a 
maximum  limit  to  the  size  of  the  water 
segment  if  this  element  is  selected  in  the 
final  Guidance. 

Another  possible  approach  would  be 
to  allow  permitting  authorities  the 
flexibility  to  interpret  "same  body  of 
water"  on  a  case-by-case  basis.  Factors 
that  might  be  considered  in  this 
determination  include  whether  the 
intake  and  outfall  points  are  within  the 
same  water  segment  identified  in  State 
or  Tribal  water  quality  standards; 
whether  the  discharge  is  upstream  or 
downstream  from  the  intake  point  in 
flowing  waters  or  in  close  proximity  to 
the  intake  point  in  open  lake  waters; 
whether  the  intake  pollutants  would 
reach  the  outfall  point  within  a 
reasonable  time  period  in  the  absence  of 
the  removal  and  discharge  back  to  the 
receiving  water;  or  whether  the  water 
chemistry  (e.g.  hardness  and  pH)  are 
similar.  Based  on  consideration  of  these 
factors,  for  example,  a  permitting 
authority  might  determine  that  a 
discharge  is  to  the  same  body  of  water 
where  intake  waters  are  taken  from  a 
relatively  clean  tributary  of  a  relatively 
dirty  body  of  water  and  discharged  to 
the  latter  body  in  close  proximity  to 
where  the  tributary  itself  flows  into  the 
larger  water  body.  EPA  also  requests 
comment  on  whether  and,  if  so.  under 
what  circimistances  the  phrase  "same 
body  of  water"  should  be  interpreted  to 
cover  waters  within  the  same 
watershed.  For  example,  should  the 
phrase  "same  body  of  water"  encompass 
intake  waters  taken  from  a  relatively 
clean  water  body  and  discharged  into 
another  water  body  containing  the 
pollutant  at  higher  concentrations 
where  both  water  bodies  are  within  the 
same  watershed.  EPA  requests  comment 
on  the  interpretation  of  "same  body  of 
water"  and  identification  of  any 
additional  factors  that  the  permitting 
authority  should  evaluate  in  making  this 
determination.  EPA  also  requests 
comment  on  any  alternative 
interpretations  of  this  phrase. 

The  second  condition  that  the 
permittee  would  need  to  demonstrate  to 
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be  eligible  for  procedure  5.E  of 
appendix  F  is  that  it  does  not  contribute 
any  additional  mass  of  the  specified 
intake  water  pollutant  to  its  wastewater. 
Contributions  include  pollutants 
discharged  to  the  process  waste  stream, 
corroded  from  the  facility's  pipes,  or 
that  are  introduced  from  intake  water 
sources  other  than  the  receiving  water. 
The  pollutant  present  in  the  discharge 
must  be  due  solely  to  its  presence  in 
intake  water  from  the  receiving  water 
body. 

EPA  believes  that  this  provision  may 
be  necessary  to  implement  the  statutory 
and  regulatory  requirements  discussed 
above,  and  to  further  the  goals  of  the 
CWA  and  GLWQA  to  restore  and 
maintain  the  physical,  chemical  and 
biological  integrity  of  the  Nation's 
waters.  lo  non-attained  waters, 
restoration  can  only  be  achieved  by 
removal  or  natural  degradation  of  past 
pollutant  loadings  or  by  reduction  in 
future  pollutant  loadings.  One 
reasonable  step  towards  restoration  of 
non-attained  waters  is  to  limit 
application  of  the  proposed  provisions 
of  procedure  S.E.l.b.  of  appendix  F  to 
facilities  that  do  not  contribute  any 
additional  mass  of  a  pollutant  from  its 
process  waste  stream. 

The  determination  whether  the 
discharge  contributes  an  additional 
mass  of  the  intake  water  pollutant 
should  be  based  on  monitoring  data  and 
information  on  the  kinds  of  pollutants 
generated  by  the  particular  type  of 
facility.  For  example,  a  facility  would 
monitor  the  effluent  flow  (volume  per 
day)  and  effluent  pollutant 
concentration,  and  then  would  calculate 
the  mass  of  the  pollutant  by  multiplying 
the  effluent  flow  by  a  conversion  factor 
to  transfer  the  volume  of  water  into 
mass  of  vrater,  and  then  multiplying  by 
the  concentration.  If  adequate  data  do 
not  exist  to  make  this  determination,  the 
permitting  authority  would  apply  the 
reasonable  potential  procedures  in 
procedure  5.A  through  5.D  of  appendix 
F.  EPA  invites  comment  on  all  aspects 
of  this  provision  including  the 
interpretation  of  "contribution  of  no 
additional  amount,"  the  data  discussed 
for  making  this  determination,  the  use 
of  statistical  methods  to  make  this 
determination,  and  whether  minimum 
data  requirements  should  be  specified 
in  the  final  regulation. 

The  third  condition  the  permittee 
would  need  to  demonstrate  to  be 
eligible  for  proposed  procediu^  5.E  of 
appendix  F  is  that  it  does  not  alter  the 
identified  intake  water  pollutant 
chemically  or  physically  in  a  manner 
that  would  cause  adverse  water  quality 
impacts  to  occur  from  the  discharge  that 
would  not  occur  if  the  pollutant,  was  left 


in-stream.  Alterations  may  occur  as  long 
as  they  do  not  cause  adverse  water 
quality  impacts.  An  example  of  the  type 
of  alteration  that  would  cause  adverse 
water  quality  impacts  would  be  a 
change  in  pH  or  temperature  that  affects 
'the  structure  of  some  pollutants 
contained  in  non-contact  cooling  water 
such  that  the  toxic  effects  associated 
with  the  effluent  pollutants  are 
increased.  Another  example  is  where  a 
facility  reduces  the  hardness  of  its 
water,  thereby  increasing  the  toxicity  of 
a  metal.  However,  simple  removal  of  a 
portion  of  the  pollutants  through 
treatment  is  not  considered  to  be  an 
alteration  that  would  cause  adverse 
water  quality  impacts.  If  the  permittee 
does  not  demonstrate  to  the  satisfaction 
of  the  permitting  authority  that  an 
intake  pollutant  is  not  chemically  or 
physically  altered  in  a  manner  that 
would  cause  adverse  water  quality 
impacts,  the  permitting  authority  must 
determine  the  necessity  for  and  level  of 
any  appropriate  WQBEL  for  the  altered 
pollutant  according  to  the  reasonable 
potential  procedures  in  procedures  5. A 
through  5.D  of  appendix  F  after 
consideration  of  the  individual  facts. 

EPA  invites  comment  on  all  aspects  of 
this  provision  including  the 
interpretation  of  "chemical  and  physical 
alteration."  the  interpretation  of 
"adverse  water  quality  impacts",  the 
specific  environmental  and  pollutant 
parameters  needing  evaluation  for 
making  this  determination,  the  use  of 
statistical  methods  to  make  this 
determination,  and  whether  minimum 
data  requirements  should  be  specified 
in  the  final  regulation.  For  example, 
should  the  final  rule  include  a  list  of 
environmental  parameters  such  as 
hardness,  pH,  and  percent  of  the 
pollutant  in  the  dissolved  state  for 
determining  if  the  pollutant  is  altered. 
Also,  should  the  final  rule  specify  the 
maximum  extent  to  which  these 
environmental  parameters  can  change 
without  causing  an  adverse  impact  on 
water  quaUty. 

The  fourth  condition  the  permittee 
would  need  to  demonstrate  to  be 
eligible  for  proposed  procedure  5.E  of 
appendix  F  is  that  the  pollutant  is  not 
concentrated  at  the  edge  of  any  available 
mixing  zone  after  discharge  from  the 
facility.  Attainment  of  water  quality 
standards  generally  is  measured  by 
comparing  the  concentration  of  a 
pollutant  in  an  ambient  water  to  the 
water  quality  criterion  which  is 
represented  as  a  concentration.  A  non- 
attained  surface  water  is  one  where  the 
ambient  concentration  exceeds  the 
water  quality  criteria  at  the  edge  of  a 
mixing  zone,  if  one  is  allowed  by  State 
water  quality  standards,  or  at  the  end  of 


a  discharge  pipe,  if  the  water  quality 
standards  prohibit  mixing  zones. 
Facilities  that  further  concentrate 
pollutants  at  the  edge  of  a  mixing  zone, 
especially  in  non-attained  waters,  may 
contribute  to  an  exceedance  of  water 
quality  standards.  Accordingly, 
proposed  procedure  5.E  of  appendix  F 
does  not  apply  if  there  is  an  increase  of 
the  pollutant  concentration  at  the  edge 
of  a  mixing  zone  as  compared  to  the 
pollutant  concentration  in  the  intake 
water;  if  no  mixing  zone  is  allowed  by 
a  State's  water  quaUty  standards,  the 
appropriate  comparison  is  instead  to  the 
point  of  discharge.  However,  proposed 
procedure  5.E  of  appendix  F  would 
allow  consideration  of  increased 
concentrations  at  the  edge  of  any 
allowable  mixing  zone  to  accommodate 
water  conservation  in  order  to  be 
consistent  with  the  proposed  provisions 
in  procedure  3  of  appendix  F  that  allow 
the  continued  use  of  mixing  zones  when 
water  conservation  measures  would 
result  in  increased  pollutant 
concentrations  without  increases  in 
mass  loadings.  EPA  invites  comment  on 
all  aspects  of  this  provision  including 
the  interpretation  of  "no  concentration"; 
whether  a  particular  statistical 
methodology  for  measuring  "no 
concentration"  should  be  included  in 
the  final  Guidance;  and  whether  any 
provision  in  the  final  Guidance  for 
intake  water  pollutants  should  allow 
consideration  of  a  maximum  increased 
concentration  resulting  from 
evaporation  of  cooling  water. 

Tne  fifth  condition  that  the  permittee 
would  need  to  demonstrate  to  be 
eligible  for  proposed  procedure  5.E  of 
appendix  F  is  that  the  timing  and 
location  of  the  effluent  discharge  does 
not  cause  adverse  water  quality  impacts 
to  occur  from  the  simple  pass-through  of 
an  intake  water  pollutant  that  would  not 
occur  if  the  pollutant  were  left  in- 
stream.  This  condition  is  designed  to 
protect  the  water  body  from  adverse 
impacts  that  could  resuh  if  intake  water 
were  withdrawn,  for  example,  at  high 
flow  conditions  and  discharged  at  low 
flow  conditions  or  at  high  tide  and 
discharged  at  low  tide.  EPA  is  aware 
that  in  some  cases,  differences  due  to 
timing  of  the  discharge  would  not  cause 
adverse  water  quahty  impacts,  but 
believes  that  there  are  some  cases  where 
timing  differences  would  cause  adverse 
impacts  that  must  be  considered  by  the 
permitting  authority. 

This  condition  also  ensures  that  the 
location  of  the  effluent  discharge  does 
not  cause  adverse  water  quality  impacts 
to  occur  from  the  simple  pass-through  of 
an  intake  water  pollutant  that  would  not 
otherwise  occur  if  the  pollutant  were 
left  in-stream.  An  example  where  there 
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may  be  an  adverse  water  quality  impact 
is  where  the  intake  pipe  is  located  mid- 
stream, and  the  discharge  is  at  the  edge 
of  the  river  bank  where  there  is  a  critical 
habitat  for  a  breeding  population  of  fish. 
Another  example  is  where  the  intake 
and  outfall  pipes  are  within  the  same 
body  of  water  but  several  miles  apart. 
The  size  of  a  water  body  segment 
designated  by  the  State  or  Tribe  may 
vary  substantially.  One  large  river 
segment,  for  example,  may  contain  both 
portions  that  are  in  compliance  with  the 
designated  use  and  water  quality 
criteria,  and  portions  that  exceed 
criteria  due  to  other  dischargers.  Under 
this  circumstance,  adverse  impacts 
might  occur  if  the  intake  pipe  was 
located  in  the  non-attainment  portion  of 
the  water  body  and  the  discharge  was  to 
the  higher  quality  water  further 
upstream.  Accordingly,  EPA  believes 
that  the  permitting  authority  should 
evaluate  the  possibility  of  adverse 
impacts  due  to  the  location  of  the  intake 
and  outfall  pipes  as  a  condition  of 
granting  relief  under  proposed 
procedure  5.E  of  appendix  F.  EPA 
invites  comment  on  all  aspects  of  this 
condition  including  whether  the  final 
regulation  should  specify  a  maximiun 
distance  between  the  intake  and  out&ll 
or  a  maximimi  time  interval  between 
intake  and  discharge  to  be  eligible  for 
proposed  procedure  5.E  of  appendix  F. 

Proposed  procedure  5.E.  of  appendix 
F  of  part  132  identifies  three  conditions 
that  the  permitting  authority  must 
address  in  the  NPDES  permit  or  fact 
sheet  if  it  determines  under  procedure 
5.E  of  appendix  F  that  simple  pass- 
through  of  an  identified  intake  water 
pollutant  does  not  have  the  reasonable 
potential  to  cause  or  contribute  to  an 
exceedance  of  a  water  quaUty  standard. 
First,  the  permitting  authority  must 
simimarize  the  basis  for  the 
determination  that  there  is  no 
reasonable  potential  for  the  discharge  of 
an  identified  intake  water  pollutant  to 
cause  or  contribute  to  an  excursion 
above  a  narrative  or  numeric  water 
quality  criterion  within  a  State  water 
quality  standard  in  the  NPDES  permit 
fact  sheet  or  statement  of  basis.  This 
would  include  evaluation  of  the 
permittee's  demonstration  of  the  five 
specified  conditions  discussed  above. 
Documentation  of  all  calculations  and 
rationales  is  required  by  the  existing 
NPDES  regulations  at  40  CFR  124.7. 

Second,  proposed  procedure  5.E  of 
appendix  F  would  require  that  the 
permit  require  all  monitoring  of  the 
influent,  effluent  and  ambient  water 
necessary  to  determine  that  the 
conditions  of  procedure  5.E  of  appendix 
F  are  maintained  during  the  permit 
term.  Appropriate  monitoring  is 


necessary,  for  example,  to  identify 
changes  in  the  mass  or  concentration  of 
an  intake  water  pollutant  or 
introduction  of  a  new  source  of  the 
identified  pollutant  through  the 
facility's  waste  stream.  The  selection  of 
appropriate  monitoring  requirements 
may  vary  based  on  consideration  of  the 
individual  circumstances  at  each  facility 
or  within  the  receiving  water. 
Accordingly,  EPA  believes  that 
permitting  authorities  should  identify 
the  appropriate  monitoring  parameters 
and  frequencies  to  be  included  in  the 
NPDES  permit  based  on  their  best 
professional  judgment.  EPA  invites 
comment  on  this  condition,  including 
whether  the  final  Guidance  should 
specify  minimum  monitoring 
requirements  for  all  facilities,  whether 
permitting  authorities  should  be 
required  to  consider  specified  factors  in 
making  this  determination,  or  whether 
other  permit  conditions  would  be 
adequate  in  lieu  of  the  proposed 
monitoring  provisions. 

Third,  proposed  procedure  5.E  of 
appendix  F  would  require  that  the 
permit  contain  a  reopener  clause 
authorizing  the  permitting  authority  to 
modify  or  revoke  and  reissue  the  permit 
if  new  information  demonstrates 
changes  in  any  of  the  conditions  of 
procedure  5.E  of  appendix  F.  For 
example,  a  facility  may  obtain  a 
different  source  of  intake  water  or  may 
relocate  its  discharge  into  a  different 
receiving  water.  In  these  instances,  new 
amounts  of  pollutants  are  added  to  the 
receiving  water  for  the  first  time. 
Similarly,  monitoring  may  demonstrate 
that  an  intake  water  pollutant  is  altered 
by  some  change  in  the  process  waste 
stream  subsequent  to  permit  issuance. 
In  either  circiunstance,  the  permitting 
authority  must  evaluate  whether  a 
WQBEL  is  necessary  given  the  changed 
circumstance.  This  condition  is 
consistent  with  EPA's  authority  to 
modify  permits  for  new  information 
under  40  CFR  122.62(a)(2). 

The  last  part  of  the  proposed  language 
for  proposed  procedure  5.E  of  appendix 
F  addresses  the  relationship  between 
the  option  and  any  available  waste  load 
allocation  (WLA)  or  total  maximum 
daily  load  (TMDL).  The  proposed 
provisions  of  procedure  5.E  of  appendix 
F  do  not  alter  the  permitting  authority's 
existing  obligation  to  develop  effluent 
limits  consistent  with  the  assumptions 
and  requirements  of  any  WLA  or  TMDL 
that  is  developed  by  the  State  and 
approved  by  EPA.  (40  CFR 
122.44(d)(l)(vii).) 

Similarly,  appUcation  of  procedure 
5.E  of  appendix  F,  if  finalized,  would 
not  alter  a  State's  obligation  to  identify 
water  quality-limited  segments  and 


establish  priorities  for  conducting 
TMDLs  for  those  waters  imder  40  CFR 
130.7.  The  required  evaluation  of 
existing  and  available  water  quality  data 
to  make  these  determinations  under 
existing  §  130.7(b)(5)  would  include 
consideration  of  the  information 
submitted  or  generated  to  support 
permit  decisions  under  procedure  5.E  of 
appendix  F. 

If  the  permitting  authority  cannot 
make  the  determination  imder 
procedure  5.E  of  appendix  F  for  any 
reason,  then  the  permitting  authority 
would  need  to  use  the  procedures  under 
procedure  5.A  through  5.D  of  appendix 
F  for  determining  whether  a  discharge 
has  the  reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  water 
quality  standards.  Additionally, 
ineligibility  of  a  facility  for  the  simple 
pass-through  determination  of 
procedure  5.E  of  appendix  F  would  not 
affect  that  facility's  ability  to  request  the 
application  of  existing  mechanisms  for 
consideration  of  intake  water  pollutants 
in  setting  WQBELs  (e.g.,  TMDL, 
variance  from  water  quality  standards, 
and  modifications  to  designated  uses 
and  criteria),  described  earlier  in  this 
preamble  and  in  other  parts  of  this 
Guidance. 

Finally,  §  132.4(g)  of  today's  proposed 
Guidance  provides  that  the  Great  Lake 
States  and  Tribes  may,  but  are  not 
required  to,  apply  any  of  the  proposed 
implementation  procedures  to  the 

f)ollutants  and  pollutant  parameters 
isted  in  Table  5  of  the  proposed  rule  at 
40  CFR  part  132.  EPA  believes  that 
application  of  proposed  procedure  5.E 
of  appendix  F  to  the  pollutants  in  Table 
5,  including  generic  pollutant 
parameters  (e.g.,  biochemical  oxygen 
demand  (BOD)  and  total  suspended 
solids  (TSS)),  is  technically  feasible  as 
long  as  the  proposed  reouirements  of 
procedure  5.E  of  appendix  F  are 
demonstrated.  EPA  invites  comment  on 
the  application  of  the  procedures  to  all 
pollutants,  including  identification  of 
pollutant  characteristics  that  may 
prevent  demonstration  of  any  of  the 
proposed  requirements  of  procedure  5.E 
of  appendix  F. 

iv.  Alternative  Options  Considered. 
EPA  considered  several  options 
described  below  that  reflect 
consideration  of  intake  water  pollutants 
in  establishing  water  quality-based 
limits  in  addition  to  the  proposed 
approach.  EPA  requests  comment  on  all 
aspects  of  these  alternative  options. 

(A)  Option  1.  Option  1  is  the  ciirrent 
National  approach.  EPA's  existing 
regulations  do  not  provide  a  specific 
mechanism  to  allow  special  credit  or 
consideration  for  pollutants  present  in  a 
facility's  intake  water  when  setting 
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WQBELs  comparable  to  the  intake  credit 
provision  for  technology-based 
limitations  at  40  CFR  122.45(g).  If  the 
permitting  authority  determines  that  a 
facility's  discharge  has  the  reasonable 
potential  to  cause  or  contribute  to  an 
exceedance  of  water  quality  standards 
for  any  pollutant  in  the  effluent,  the 
NPDES  permit  must  include  an 
appropriate  WQBEL  for  that  pollutant. 
EPA's  existing  regulations  and  guidance 
provide  several  mechanisms,  however, 
that  may  be  used  to  derive  any  WQBEL 
necessary  to  control  discharges  of 
pollutants  to  receiving  waters  that 
exceed  water  quality  standards, 
including  discharges  containing  those  . 
pollutants  found  in  a  discharger's  intake 
water.  These  mechanisms  include 
TMDLs.  temporary  variances  from  water 
quality  standards,  and  changes  in  the 
designated  use  of  the  water  body  or  site- 
specific  criteria  modifications.  Each  of 
these  mechanisms  is  described  above. 

Option  1  is  the  current  EPA  approach. 
This  approach  forwards  the  CWA 
section  101(a)  goal  of  restoring  the 
physical,  chemical  and  biological 
integrity  of  the  Nation's  waters.  It  is  also 
consistent  with  requirements  in  CWA 
section  301(b)(1)(C)  to  include  all 
limitations  necessary  in  NPDES  permits 
to  meet  applicable  State  water  quality 
standards.  Option  1  also  creates  an 
incentive  for  regulatory  authorities  to 
develop  TMDLs  for  non-attainment 
waters  consistent  vdth  the  requirements 
of  CWA  section  303(d).  CWA  section 
303(d)  is  designed  to  remedy  existing 
in-stream  excursions  above  State  water 
quality  standards  and  can  be  used  to 
fairly  allocate  the  burden  of  reducing 
undesirable  discharges  among  all 
sources,  pjoint  and  nonpoint.  Finally, 
Option  1  also  allows  use  of  temporary 
variances  in  the  Great  Lakes  System  to 
the  extent  provided  under  National 
regulations  and  site-specific  criteria 
modifications  to  the  extent  described  in 
section  VIII.A  above. 

Some  States  have  expressed  concern 
with  the  use  of  these  existing 
mechanisms  to  address  discharges  of 
intake  water  pollutants  to  non- 
attainment  waters.  For  example, 
approval  of  a  variance  or  site-specific 
modification  to  a  water  quality  criterion 
requires  time  for  public  participation 
and  extends  the  duration  of  the  permit 
issuance  process.  In  addition, 
completion  and  approval  of  a  TMDL 
may  require  additional  time  for 
evaluation  of  available  data  and  could 
also  extend  the  duration  of  the  permit 
issuance  process.  Delays  in  permit 
issuance  may  impose  additional  costs 
on  facilities  and  permitting  authorities. 
Based  on  these  concerns,  the  Initiative 
Committees  believed  that  the  proposed 


Great  Lakes  Guidance  should  present 
additional  mechanisms  to  address 
intake  water  pollutants. 

If  EPA  selects  Option  lin  the  final 
Guidance,  no  regulatory  language  would 
be  included  to  specifically  address 
intake  water  pollutants.  EPA  believes 
that  the  existing  mechanisms  in  Option 
1  generally  provide  sufficient 
procedures  to  address  discharges  to 
non-attainment  waters,  including 
discharges  that  contain  intake  water 
pollutants.  As  discussed  above, 
however,  EPA  is  also  sohciting 
comment  on  the  adoption  of  proposed 
procedure  5.E  of  appendix  F  to 
specifically  address  the  simple  pass- 
through  of  unaltered  intake  water 
pollutants  in  addition  to  continued 
application  of  these  existing 
mechanisms. 

(B)  Option  2.  EPA  is  also  considering 
whether  to  include  a  provision  in  the 
final  rule  that  would  allow  the 
permitting  authority  to  directly  modify 
WQBELs  to  reflect  a  credit  for  intake 
water  pollutants  if  the  pollutants  are 
discharged  to  the  same  body  of  water  as 
the  intake  water.  A  specified  level  of 
credit  would  be  allowed  under  this 
approach  even  when  the  facility 
contributes  an  additional  amount  of  the 
intake  water  pollutant  from  its  process 
waste  stream.  However,  credit  would  be 
precluded  under  Option  2  if  the  facility 
failed  to  demonstrate  the  remaining 
conditions  specified  in  section  S.E.l.a, 
c,  d,  and  e  of  proposed  procedure  5.E  of 
appendix  F.  For  example,  credit  wohld 
be  precluded  under  Option  2  similar  to 
the  proposed  procedure  5.E  of  appendix 
F  if  the  facility  altered  the  identified 
intake  water  pollutant  chemically  or 
physically  in  a  manner  that  would  cause 
adverse  water  quality  impacts  to  occiu 
that  would  not  have  occurred  if  the 
pollutant  v/as  left  in-stream; 
concentrated  the  intake  water  pollutant 
at  the  edge  of  the  mixing  zone  (or  end 
of  pipe  if  a  mixing  zone  is  prohibited) 
as  compared  to  the  concentration  in  the 
intake;  vkithdrew  intake  water  fi-om  a 
different  body  of  water  than  the 
receiving  water;  or  discharged  at  a  time 
or  location  that  may  cause  adverse 
effects  to  occur  that  would  not  occur  if 
the  pollutant  was  left  instream. 

Option  2a  would  allow  a  facility  to 
discharge  an  effluent  containing,  at  a 
maximum,  the  same  mass  of  the 
pollutant  withdrawn  from  the  receiving 
water.  If  a  facility  is  able  to  remove  any 
of  the  pollutant  from  the  intake  water 
either  before  use  at  the  facihty  or  during 
wastewater  treatment,  the  facility  could 
offset  this  reduction  by  increasing  the 
amount  of  the  pollutant  contributed  by 
the  process  wastewater. 


Option  2b  would  allow  a  facihty  to 
discharge  an  effluent  containing,  at  a 
maximum,  the  same  mass  of  the 
pollutant  in  the  intake  water  after 
deduction  of  the  amount  removed  by 
the  facility's  treatment  system  prior  to 
use  of  the  intake  water  in  the  facility. 
This  variation  could  result  in  a  lower 
discharge  than  allowed  under  option  2a. 
If  a  facihty  removes  any  of  the  pollutant 
originating  in  the  intake  water  prior  to 
use  at  the  facility,  the  facility  would  not 
be  able  to  offset  this  reduction.  If  a 
facility  is  able  to  remove  any  of  the 
intake  water  pollutant  during  the 
treatment  process,  however,  it  would  be 
able  to  increase  the  amoimt  of  the 
pollutant  contributed  in  the  process 
wastewater.  The  following  scenario 
demonstrates  application  of  options  2a 
and  2b. 

A  facility  is  located  on  a  river  segment 
with  a  lead  concentration  of  50  ng/L  that 
exceeds  the  State  water  quality  criteria 
of  three  ng/L.  The  facihty  withdraws 
200,000,000  liters/day  (53  million 
gallons/day)  of  water  at  a  concentration 
of  50  tig/L;  this  corresponds  to  10  kg/ 
day  of  lead  in  the  intake  water.  The 
facility  treats  its  intake  water  prior  to 
use  in  the  industrial  process  to  remove 
solids;  this  treatment  removes  60 
percent  of  the  lead  (six  kg/day).  The 
facihty's  wastewater  treatment  system 
removes  90  percent  of  lead  from  the 
combination  of  the  intake  water  and 
process  waste  water  and  discharges  the 
remaining  10  percent. 

Option  2a  would  allow  the  facility  to 
discharge  an  effluent  containing  the 
same  mass  of  lead  withdrawn  from  the 
receiving  water,  i.e.,  10  kg/day  of  lead. 
Under  this  scenario,  the  facility  could 
contribute  96  kg/day  of  lead  from  its 
process  waste  stream  prior  to  treatment 
and  still  be  able  to  discharge  the  same 
mass  of  lead  withdrawn  from  the  river, 
that  is,  10  kg/day.  This  calculation  is 
expressed  as  (10  kg-6  kg  +  96  kg)(0.10) 
=  10  kg. 

Option  2b  would  allow  the  facility  to 
discharge  an  effluent  containing  the 
same  mass  of  lead  withdrawn  from  the 
receiving  water  after  deduction  of  the 
amount  removed  by  the  facihty  prior  to 
use  in  the  process  stream,  i.e.,  four  kg/ 
day  of  lead.  Under  this  scenario,  the 
facility  could  contribute  36  kg/day  of 
lead  from  its  process  waste  stream  prior 
to  treatment.  The  facility  would, 
however,  have  the  net  environmental 
benefit  of  removing  six  kg/day  of  lead 
from  the  river  even  though  it  is 
discharging  pollutants  that  did  not 
originate  from  the  receiving  water.  This 
calculation  is  expressed  as  (10  kg-6  kg 
♦  36  kg)(0.10)  =  4  kg.  The  amount  of 
discharge  allowed  under  Option  2b 
would  be  greater  for  a  facility  that  did 
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not  have  to  pretreat  its  intake  water  to 
fulfill  industrial  process  needs. 

In  developing  NFDES  permit 
conditions  under  Option  2.  a  permitting 
authority  would  need  to  require 
sufficient  information  and  monitoring  of 
the  intake  water  quality  to  determine 
the  appropriate  WQBEL,  including 
information  on  the  restrictions 
identified  as  part  of  the  proposed 
procedure  5.E  of  appendix  F  (e.g., 
alteration  of  the  pollutant,  concentration 
at  the  edge  of  the  mixing  zone,  and  time 
and  location  of  the  discharge).  In 
addition,  the  permitting  authority 
would  need  to  require  intake  water 
monitoring  during  the  permit  term  to 
determine  if  ambient  concentrations 
decrease,  and  include  a  specific 
reopener  provision  in  the  permit  to 
allow  the  permit  modification  to 
address  any  changed  circumstances 
including  changed  concentrations  in  the 
intake  water  similar  to  the  proposed 
requirements  of  the  proposed  procedure 
5.E  of  appendix  F. 

Finally,  neither  option  2a  or  2b  would 
alter  the  authority  of  the  regulatory  or 
permitting  authority  to  develop 
WQBELs  to  account  for  the  presence  of 
intake  water  pollutants  pursuant  to  a 
TMDL,  temporary  variance,  or  other 
allowable  modifications  to  water  quality 
standards  pursuant  to  State  and  EPA 
regulations  and  this  proposed  Guidance. 
If  a  TMDL  was  developed,  effluent 
limitations  derived  using  Option  2 
would  need  to  be  adjusted  so  that  the 
TMDL  was  not  exceeded. 

Similarly,  if  EPA  finalized  a  direct 
mechanism  to  modify  WQBELs  to 
reflect  a  credit  for  discharges  containing 
intake  water  pollutants,  application  of 
this  mechanism  would  not  alter  a  State's 
obligation  to  identify  water  quality- 
limited  segments  and  establish  priorities 
for  conducting  TMDLs  for  those  waters 
xmder  40  CFR  130.7.  The  required 
evaluation  of  existing  and  available 
water  quality  data  to  make  these 
determinations  under  existing 
§  130.7(b)(5)  would  include 
consideration  of  the  information 
submitted  or  generated  to  support  these 
permit  decisions. 

There  are  some  advantages  to  this 
option.  In  particiilar,  this  approach 
would  explicitly  recognize  that  the 
receiving  water  is  the  original  source  of 
some  or  even  all  of  the  pollutants 
discharged  by  the  facility  and  provide  a 
direct  mechanism  for  adjusting  the 
NPDES  effluent  limitations  to  reflect 
this  contribution  from  the  intake  water. 
Option  2  does  not  require  a  facility  to 
remove  constituents  from  the  intake 
water  prior  to  discharging  the  water 
back  to  the  receiving  water.  The 
mechanism  provided  by  Option  2  would 


not  delay  permit  issuance;  in  contrast, 
the  mechanisms  available  under  EPA's 
current  regulations  may  delay  permit 
issuance  as  discussed  in  Option  1 
above.  This  approach  would  at  least 
assure  that  current  water  colimin 
concentrations  that  exceed  either  Tier  I 
criteria  or  Tier  II  values  would  not  be 
increased. 

Further,  EPA  recognizes  that  in  some 
instances.  Option  2  could  result  in 
reductions  in  water  column 
concentrations  which  may  improve  the 
overall  water  quality.  These  instances 
could  occur  where  a  facility  discharges 
less  than  the  mass  of  a  pollutant  that  it 
removed  from  its  intake  water.  For 
example,  if  a  facility's  intake  water 
contained  10  kg/day  of  lead,  the  c\irrent 
treatment  system  removed  6  kg/day  of 
the  intake  pollutant,  and  the  facility 
offset  3  kg/day  of  the  removed  amoimt 
with  waste  stream  pollutants  (i.e.,  the 
facihty  discharged  7  kg/day  of  lead),  the 
water  quality  may  improve  because  of 
the  overall  decrease  in  the  mass  of  lead 
in  the  water.  Whether  this  discharge 
would  result  in  water  quality 
improvements,  however,  would  depend 
on  several  factors  including  the 
magnitude  of  the  actual  decrease  in  the 
pollutant  concentration  in  the  water 
column,  the  lowered  concentration  in 
the  water  column  as  compared  to  the 
water  quality  criterion,  and 
consideration  of  the  factors  identified  in 
the  proposed  procedure  5.E  of  appendix 
F  (e.g.,  alteration  of  the  pollutant, 
concentration  at  the  edge  of  any 
applicable  mixing  zone,  and  time  and 
location  of  the  discharge). 

EPA  has  several  concerns,  however, 
about  Options  2a  and  2b.  First,  both 
options  2a  and  2b  may  be  viewed  as 
inconsistent  with  the  CWA  and  GLWQA 
goals  of  restoring  the  physical,  chemical 
and  biological  integrity  of  the  Nation's 
waters.  In  non-attained  waters, 
restoration  can  only  be  achieved  by 
removal  or  natural  degradation  of  past 
pollutant  loadings  or  by  reduction  in 
future  pollutant  loadings.  Option  2a 
does  not  produce  any  further  reduction 
in  pollutant  levels  because  the  facility 
may  discharge  waste  stream  pollutants 
up  to  the  total  pollutant  mass  in  the 
intake  water,  (jption  2b  provides  some 
reduction  because  any  pollutant  mass 
removed  by  a  facility  prior  to  use  of  the 
intake  water  in  the  process  system 
caimot  be  returned  to  the  surface  water. 
However,  option  2b  also  allows  any 
further  removal  of  pollutants  by  the 
facihty's  wastewater  treatment  system  to 
be  replaced  by  an  increased  discharge  of 
the  pollutants  bom  the  process  waste 
stream.  Therefore,  both  options  allow 
offset  of  incidental  removal  of 


pollutants  in  whole  or  in  part  by 

contributions  from  faciliH'  discharges. 

Second,  Option  2  may  be  interpreted 
as  inconsistent  with  EPA's  existing 
regulation  of  intake  water  pollutants  for 
technology-based  Umitations.  The 
NPDES  regulation  at  40  CFR 
122.45(g)(3)  provides  that  the  credit 
shall  be  granted  "only  to  the  extent 
necessary  to  meet  the  applicable 
Umitation  or  standard  up  to  the  influent 
value."  This  regulation  does  not  provide 
full  credit  in  the  calculation  of 
technology-based  limitations  for  all 
pollutants  contained  in  intake  water, 
but  instead  precludes  credit  for 
pollutants  removed  by  the  existing  or 
proposed  intake  and  effluent  treatment 
systems. 

In  the  preamble  to  the  final 
rulemaking  promulgating  40  CFR 
122.45(g)(3),  EPA  discussed  a  comment 
that  asserted  that  a  simple  subtraction  of 
intake  pollutant  values  from  effluent 
values  should  be  made  when  setting 
technology-based  permit  limits  and 
measuring  compliance.  EPA  rejected 
this  argument  in  part  because: 

To  grant  a  net/gross  credit  may  give  an 
unfair  advantage  to  facilities  with  measurable 
levels  of  pollutants  In  their  intake  waters. 
Such  facilities,  by  relying  on  Intake  credits, 
could  "comply"  with  efiluent  limitations  by 
utilizing  a  lower  level  of  treatment  than  their 
competitors  on  cleaner  streams  *  *  *. 
Furtheraiore,  intake  pollutants  rarely  pass 
through  a  facility  and  all  its  associated  intake 
and/or  effluent  treatment  without  some 
removal  and/or  complicated  exchange  of 
pollutants  *  •  *.  (T]he  current  regulation 
*  •  •  does  not  allow  a  full  credit,  but  only 
a  credit  after  consideration  of  removal  in 
intake  and  effluent  treatment  systems. 
Today's  regulation  replaces  that  complicated 
calculation  with  a  more  simple  approach  of 
granting  credit  as  needed  to  meet  technology- 
based  standards.  {49  PR  38026  (September 
26, 1984)). 

Option  2  could  be  viewed  as 
inconsistent  with  this  position  by 
allowing  facilities  to  replace  pollutants 
removed  by  treatment  of  the  effluent 
(and,  under  option  2a,  treatment  of  the 
influent  as  well)  with  additional 
pollutants  from  their  process  waste 
stream  prior  to  discharge. 

Additionally,  although  adjustment  of 
technology-based  limits  is  appropriate 
to  reflect  intake  water  pollutants  under 
narrow  circumstances,  EPA  believes 
that  a  similar  direct  credit  provision  to 
adjust  WQBELS  may  not  be  appropriate 
because  of  the  fundamental  diSerences 
between  the  two  types  of  permit 
limitations.  The  authority  for 
establishing  the  existing  intake 
regulation  is  derived  from  EPA's 
authority  to  establish  technology-based 
effluent  limitations  under  sections  301, 
304,  and  306  of  the  CWA.  Under  those 
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sections,  EPA  must  develop  increasingly 
stringent  effluent  limitations  based  on 
the  improving  technological  capabilities 
of  treatment  plants.  In  developing  this 
mechanism  to  adjust  technology-based 
effluent  limitations,  EPA  recognized 
that  the  presence  of  pollutants  in  intake 
virater  may  in  some  cinnmistances 
prevent  a  facility  from  obtaining  the 
statutorily  mandated  level  of  pollutant 
removal  (e.g.,  BPT,  BAT,  or  BCT).  Under 
those  circumstances,  the  failure  to  allow 
adjustment  of  technology-based 
Umitations  to  reflect  the  pollutants 
would  in  effect  impose  a  higher  level  of 
control  than  statutorily  required.  The 
authority  to  estabUsh  WQBELs,  in 
contrast,  is  derived  primarily  from 
section  301(b)(1)(C).  This  section 
requires  application  of  "any  more 
stringent  limitation  •  *  •  necessary  to 
meet  water  quality  standards"  after 
apphcation  of  technology-based 
controls. 

Third.  EPA  is  concerned  that  both 
options  2a  and  2b  would  allow  facilities 
to  discharge  pollutants  originating  from 
a  process  waste  stream  into  a  surface 
receiving  water  that  currently  exceeds 
an  applicable  water  quality  criterion.  In 
the  absence  of  a  temporary  variance 
from  existing  water  quality  standards, 
site-specific  modifications  to  criteria  or 
designated  uses,  or  an  appropriate 
wasteload  allocation  pursuant  to  a 
TMDL,  EPA  beUeves  that  the  permitting 
authority  should  establish  appropriate 
WQBELs  to  control  discharge  from 
process  wastewaters  if  they  have  the 
reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  existing 
State  water  quaUty  standards. 

Fourth.  Option  2  may  create  an 
economic  incentive  for  facilities  to 
relocate  to  water  bodies  that  are  the 
most  polluted,  that  is.  have  the  highest 
ambient  poUutant  concentrations. 
Under  both  options  2a  and  2b.  the 
amount  of  a  pollutant  that  a  facility 
could  discharge  is  not  based  solely  on 
attainment  of  water  quality  standards;  in 
these  cases,  the  amoimt  of  the  pollutant 
currently  in  the  receiving  water  and  the 
efficiency  of  the  facility's  treatment 
systems  also  affect  the  effluent 
limitations.  Wastewater  treatment 
systems  generally  are  able  to  remove  a 
set  percentage  of  a  pollutant  mass  in  the 
influent  to  the  wastewater  treatment 
system.  (There  are  exceptions  to  this 
general  concept  but  these  occur  when 
the  influent  concentrations  are  greatly 
dissimilar,  e.g..  one  influent 
concentration  is.near  the  analytical 
method  detection  limit  and  the  other  is 
greater  by  a  factor  of  10  or  more.)  As  a 
result,  the  higher  the  ambient  pollutant 
concentration,  the  greater  the  pollutant 
mass  that  a  facility  could  discharge. 


In  the  previous  example  xised  to 
describe  Option  2a.  the  facility  removed 
10  kg/day  of  lead  from  the  river  and  was 
able  to  contribute  96  kg/day  from  its 
process  wastewater  in  order  to  achieve 
a  discharge  requirement  of  10  kg/day.  If 
the  concentration  in  the  river  at  the 
intake  was  double  (100  fig/1).  Option  2a 
would  allow  the  facility  to  discharge 
more  of  the  pollutant  (20  kg/day  of 
lead).  Under  this  condition  of  a  higher 
concentration  in  the  intake  water,  the 
faciUty  could  contribute  192  kg/day  of 
lead  from  its  process  waste  stream  prior 
to  treatment.  This  calculation  is 
expressed  as  (20  kg- 12  kg+192 
kg)(0.10)=20  kg.  Therefore,  the  higher 
the  pollutant  concentration  in  the 
receiving  water,  the  more  of  that 
pollutant  that  the  facihty  can  contribute 
from  its  process  wastewater  under 
Option  2a  before  it  is  treated  and  still 
discharge  the  same  mass  of  lead 
withdrawn  from  the  river. 

The  same  principle  holds  for  Option 
2b.  Under  the  example  used  to  describe 
Option  2b.  the  faciUty  is  able  to 
discharge  4  kg/day  of  lead  which 
represents  the  mass  removed  from  the 
river  by  the  intake  after  discounting  the 
amount  removed  by  the  facility  prior  to 
use  in  the  process.  The  facihty  was  able 
to  contribute  36  kg/day  from  its  process 
wastewater  in  order  to  achieve  a 
discharge  requirement  of  4  kg/day.  If  the 
concentration  in  the  river  at  the  intake 
was  double  (100  p-g/L),  Option  2b  would 
allow  the  facihty  to  discharge  more  of 
the  pollutant  (8  kg/day  of  lead).  Under 
this  condition  of  a  higher  concentration 
in  the  intake  water,  the  facihty  could 
contribute  72  kg/day  of  lead  from  its 
process  waste  stream  prior  to  treatment. 
This  calculation  is  expressed  as  (20 
kg-12kg+72kg)(0.10)  =  8kg. 
Therefore,  the  higher  the  pollutant 
concentration  in  the  receiving  water,  the 
more  of  that  pollutant  that  the  faciUty 
can  contribute  from  its  process 
wastewater  under  Option  2b  before  it  is 
treated  and  still  discharge  the  same 
mass  of  lead  withdrawn  from  the  river 
less  the  amount  removed  by  the  facility 
prior  to  use  in  the  process. 

EPA  is  concerned  that  any  incentive 
for  facihties  to  relocate  to  surface  waters 
that  are  more  polluted  may  be 
interpreted  as  inconsistent  with  the 
shared  goal  of  the  CWA  and  the 
GLWQA  to  restore  the  physical, 
chemical  and  biological  integrity  of  the 
Nation's  waters.  In  non-attained  surface 
waters,  restoration  can  only  be  achieved 
by  removal  or  natural  degradation  of 
past  pollutant  loadings  or  reduction  in 
future  pollutant  loadings.  Creating  an 
incentive  for  facihties  to  relocate  to  non 
attained  waters  may  defay  or  finstrate 
achievement  of  this  goal. 


EPA  requests  comment  on  all  aspects 
of  Option  2.  including  whether  any 
consideration  of  this  approach  should 
be  limited  to  intake  water  pollutant 
discharges  that  result  in  a  minimum 
specified  decrease  in  the  total  mass  of 
the  pollutant  in  the  receiving  water  and/ 
or  improvement  in  water  quaUty.  EPA 
also  requests  comment  on  the 
conditions  that  would  be  necessary  to 
demonstrate  improvement  in  water 
quahty  under  these  circumstances;  any 
appropriate  methods  for  determining 
decreases  in  total  pollutant  mass;  and 
whether  a  specified  minimum  level  of 
decrease  should  be  required  for  this 
option.  For  example,  should  this 
approach,  if  adopted,  specify  a 
minimum  percent  reduction  in  the 
ambient  concentration  of  the  pollutant 
or  require  that  the  ambient 
concentration  after  discharge  be  within 
a  certain  percentage  of  the  water  quahty 
criterion. 

Finally,  EPA  requests  comment  on 
whether  application  of  a  mechanism  to 
modify  WQBELs  to  directly  reflect 
credit  for  intake  water  pollutants,  if 
adopted,  should  be  hmited  to  one 
permit  term  (a  maximum  of  five  years) 
absent  State  completion  of  a  TMDL  for 
the  water  quality-impaired  receiving 
water.  As  discussed  further  above, 
existing  §  130.7  currently  requires  States 
to  identify  water  quality-hmited 
segments  and  estabhsh  priorities  for 
conducting  TMDLs  for  those  waters.  A 
time  Umitation  on  the  availabihty  of 
intake  credits  under  Option  2  may 
facilitate  restoration  of  water  quahty- 
hmited  segments  by  encouraging  timely 
development  of  appropriate  wasteload 
allocations  and  load  allocations  for  all 
discharges  into  these  impaired  waters. 
EPA  requests  comment  on  this 
hmitation,  mcluding  the  reasonableness 
of  a  restriction  to  one  permit  term,  and 
on  all  other  aspects  of  Option  2. 

(C)  Option  3.  EPA  considered  another 
option  that  would  allow  the  permitting 
authority  to  directly  modify  WQBELs  to 
reflect  a  credit  for  intake  water 
pollutants  regardless  of  where  the  intake 
water  source  is  located.  Option  3  is 
similar  to  Option  2  in  all  aspects  except 
that  Option  3  extends  the  concept  of 
intake  credits  for  WQBELS  to  situations 
where  all  or  a  portion  of  the  intake 
water  source  is  a  different  body  of  water 
than  the  receiving  water.  EPA 
considered  three  variations  to  this 
option. 

Option  3a  would  allow  a  facihty  to 
discharge  an  effluent  containmg.  at  a 
maximum,  the  same  mass  of  the 
pollutant  that  the  facihty  receives  from 
any  water  source  including  sources 
other  than  the  receiving  water.  If  a 
faciUty  is  able  to  remove  any  of  the 
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pollutant  from  the  intake  water,  the 
facility  could  offset  this  reduction  by 
increasing  the  amount  of  the  pollutant 
contributed  by  the  process  wastewater. 

Option  3b  woula  similarly  allow  a 
facility  to  discharge  an  effluent 
containing,  at  a  maximum,  the  same 
mass  of  the  pollutant  contained  in 
intake  water  from  any  soiut:e  after 
deduction  of  the  amount  removed  by 
the  facility's  treatment  system  prior  to 
use  of  the  intake  water  in  the  facility.  If 
a  facility  is  able  to  remove  any  of  the 
pollutant  originating  in  any  intake  water 
through  wastewater  treatment,  the 
facility  could  similarly  offset  this 
reduction  by  increasing  the  amount  of 
the  pollutant  contributed  by  the  process 
wastewater. 

Option  3c  would  allow  a  facility  to 
discharge  an  effluent  containing,  at  a 
maximum,  the  same  concentration  of 
the  pollutant  that  is  present  in  the 
receiving  water.  If  a  facility  is  able  to 
remove  any  of  the  pollutant  from  the 
intake  water,  the  facility  will  be  able  to 
offset  this  reduction  by  increasing  the 
amount  of  the  pollutant  contributed  by 
the  process  wastewater.  The  following 
scenario  demonstrates  appUcation  of 
options  3a,  3b,  and  3c. 

A  facility  is  located  on  a  river  segment 
with  a  lead  concentration  of  50  |ig/L  that 
exceeds  the  State  water  quality  criteria 
of  three  ^ig/L.  The  faciUty  obtains 
200,000.000  liters/day  (53  miUion 
gallons/day)  of  water  at  a  concentration 
of  10  ng/L  from  a  nearby  lake;  this 
corresponds  to  two  kg/ day  of  lead  in  the 
intake  water.  The  facility  treats  its 
intake  water  prior  to  use  in  the 
industrial  process  to  remove  solids;  this 
treatment  removes  60%  of  the  lead  (1.2 
kg/day).  The  facility's  wastewater 
treatment  system  removes  90  percent  of 
lead  from  the  combination  of  the  intake 
water  and  process  wastewater  and 
thereby  discharges  the  remaining  10 
percent. 

Option  3a  would  allow  the  faciUty  to 
discharge  an  effluent  to  the  river  which 
contains  the  same  mass  of  lead  in  the 
water  removed  from  the  lake,  i.e.,  two 
kg/day  of  lead  from  the  lake.  Under  this 
scenario,  the  facility  could  contribute 
19.2  kg/day  of  lead  from  its  process 
waste  stream  prior  to  treatment.  This 
calculation  is  expressed  as  (2  kg- 1.2 
kg+19.2  kg)(0.10)=2  kg.  This  discharge 
also  would  increase  the  lead  mass  in  the 
river  by  two  kg/day. 

Option  3b  would  allow  the  facility  to 
discharge  an  effluent  to  the  river  which 
contains  the  same  mass  of  lead 
withdrawn  from  the  lake  after  deduction 
of  the  amount  removed  by  the  facility 
prior  to  use  in  the  process  stream,  i.e., 
0.8  kg/day  of  lead.  Under  this  scenario, 
the  faciUty  could  therefore  contribute 


7.2  kg/day  of  lead  from  its  process  waste 
stream  prior  to  treatment.  This 
calculation  is  expressed  as  (2  kg- 1.2 
kg+7.2  kg)(0.10)=0.8  kg.  This  also  would 
increase  the  mass  in  the  river  by  0.8  kg/ 
day. 

Option  3c  would  allow  the  faciUty  to 
discharge  an  effluent  to  the  river  which 
contains  the  same  concentration  of  lead 
as  in  the  receiving  water.  In  the 
example,  the  river  has  a  concentration 
of  50  (ig/l.  The  faciUty  would  be  able  to 
discharge  10  kg/day  of  lead  to  the  river 
which  represents  a  discharge  of 
200,000,000  1/day  at  a  concentration  of 
50  |ig/l.  Under  this  scenario,  the  facility 
could  contribute  99.2  kg/day  of  lead 
from  its  process  waste  stream  prior  to 
treatment.  This  calculation  is  expressed 
as  (2  kg- 1.2  kg+99.2  kg)(0.10)=10  kg. 
This  discharge  also  would  increase  the 
lead  mass  in  the  river  by  10  k^/day. 

In  developing  NPDES  permit 
conditions  under  Option  3,  as  with 
Option  2,  a  permitting  authority  would 
need  to  require  sufficient  monitoring  of 
the  intake  water  quality  to  determine 
eligibiUty  for  and  compliance  with 
appropriate  WQBELs  and  incorporate  a 
specific  reopener  provision  in  tne 
permit  to  allow  permit  modification  to 
address  any  changes  in  the  ambient 
concentration  of  the  pollutant.  Also 
consistent  with  Option  2,  Options  3a, 
3b,  and  3c  would  not  alter  the  authority 
of  the  regulatory  or  permitting  authority 
to  develop  WQBELs  to  accoimt  for  the 
presence  of  intake  water  pollutants 
pursuant  to  a  TMDL,  temporary 
variance,  or  other  aUowable 
modifications  to  water  quaUty  standards 
pursuant  to  State  and  EPA  regulations 
and  this  proposed  Guidance.  If  a  TMDL 
was  developed,  effluent  Umitations 
derived  using  Option  3a,  3b,  or  3c 
would  need  to  he  adjusted  so  that  the 
TMDL  was  not  exceeded. 

Option  3  has  the  same  advantages  as 
identified  above  for  Option  2.  In 
particular,  the  opUon  would  recognize 
that  the  intake  water  is  the  original 
source  of  some  or  all  of  the  pollutants 
discharged  by  the  facility  and  provides 
a  direct  mechanism  for  adjusting  the 
faciUty  permit  Umits  to  reflect  this 
contribution.  For  example,  where  a 
facility  receives  its  intake  water  from  a 
commercial  or  pubUc  water  suppUer, 
this  approach  allows  the  facility  to 
discharge  into  the  receiving  water  the 
same  amount  of  pollutants,  either 
treated  or  untreated,  as  present  in  the 
intake  water. 

EPA  recognizes  that  in  some  instemces 
Option  3  could  result  in  reductions  in 
water  column  concentrations  which 
may  improve  the  overall  water  quality. 
These  instances  could  occur  if  a  faciUty 
discharges  less  than  the  concentration  of 


a  pollutant  that  is  present  in  the 
receiving  water.  For  example,  if  a 
faciUty  discharged  an  effluent 
containing  10  ng/1  of  lead  into  a  river 
with  a  concentration  of  50  )ig/l,  the 
discharge  may  dilute  the  ambient 
concentration  and  therefore  lower  the 
river  concentration.  Although  the 
ambient  concentration  could  be  lower, 
however,  the  mass  of  a  pollutant  would 
increase  by  the  transfer  of  pollutants  to 
a  different  body  of  water.  Whether  this 
discharge  would  result  in  overall  water 
quality  improvements  would  depend  on 
several  factors  including,  the  magnitude 
of  the  actual  decrease  in  the  pollutant 
concentration  in  the  water  column,  the 
lowered  concentration  in  the  water 
column  as  compared  to  the  water 
quality  criterion,  consideration  of  the 
factors  identified  under  the  proposed 
procedure  5.E  of  appendix  F  (e.g., 
alteration  of  the  pollutant,  concentration 
at  the  edge  of  any  appUcable  mixing 
zone,  and  time  and  location  of  the 
discharge),  the  impacts  of  additional 
mass  on  pollutant  levels  in  sediment 
and  fish  tissue,  and  the  transfer  of  the 
additional  mass  through  volatilization 
and  sedimentation  into  nonpoint 
sources  of  atmospheric  deposition  and 
sediment  resuspension.  In  particular, 
the  additional  mass  of  a  persistent 
poUutant  may  offset  some  of  the 
environmental  benefits  of  lowering 
water  concentrations  because  the 
additional  mass,  if  cycled  through 
sediments  by  deposition  and 
resuspension,  could  delay  the  date  of 
achieving  the  water  quaUty  criterion. 

EPA  has  several  concerns,  however, 
with  options  3a,  3b  or  3c  of  the 
proposed  Guidance.  In  addition  to  the 
reasons  discussed  for  options  2a  and  2b. 
options  3a,  3b  and  3c  would  allow 
facilities  to  increase  the  mass  of 
pollutants  in  a  surface  receiving  water 
that  currently  exceeds  an  applicable 
water  quaUty  criterion.  Under  Option  3, 
the  pollutants  in  the  intake  water 
originated  from  outside  the  water  body 
and  would  otherwise  not  be  introduced 
into  the  receiving  water  except  for  the 
discharge  of  the  faciUty.  The  approach 
of  Option  3  therefore  may  be  interpreted 
as  inconsistent  with  the  CWA  and 
GLWQA  goals  of  restoring  the  physical, 
chemical  and  biological  integrity  of  the 
Nation's  waters.  In  non-attained  waters, 
restoration  can  only  be  achieved  by 
removal  or  natural  degradation  of  past 
pollutant  loadings  or  by  reduction  in 
future  pollutant  loadings.  Options  3a,  3b 
and  3c  increase  the  pollutant  levels  by 
increasing  the  pollutant  mass  in  the 
receiving  water. 

Option  3  is  also  inconsistent  with  the 
structure  and  function  of  State  water 
quality  standards  imder  the  CWA.  Water 
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quality  standards  Include  State 
designated  uses  and  criteria  to  ensure 
protection  of  those  uses  for  a  specified 
water  body  or  water  segment.  Option  3 
would  allow  facilities  to  introduce 
pollutants  from  a  different  body  of  water 
for  the  first  time  without  determining 
whether  the  new  discharge  has  the 
reasonable  potential  to  cause  or 
contribute  to  an  oxceedance  of 
applicable  water  quality  criteria  for  the 
receiving  water. 

EPA  requests  comment  on  all  aspects 
of  Option  3,  including  whether  any 
consideration  of  this  approach  should 
be  limited  to  intake  water  pollutant 
discharges  that  resuh  in  a  specified 
minimum  decrease  in  the  concentration 
of  the  pollutant  in  the  receiving  water 
and/or  improvement  in  water  quahty. 
EPA  also  requests  comment  on  the 
conditions  that  would  be  necessary  to 
demonstrate  improvement  in  water 
quality  under  these  circumstances;  any 
appropriate  methods  for  restricting 
increases  in  total  pollutant  mass;  and 
whether  a  specified  maximum  level  of 
mass  increase  should  be  required  for 
this  option.  EPA  also  requests  comment 
on  whether  this  option  should  only  be 
considered  for  those  pollutants  that  do 
not  bioconcentrate  in  aquatic  organism 
tissue  or  accumulate  in  sediments.  For 
example,  should  this  approach  if 
adopted  specify  a  minimum  percent 
reduction  in  the  ambient  concentration 
of  the  pollutant  or  require  that  the 
ambient  concentration  after  discharge  be 
vwthin  a  certain  percentage  of  the  water 
quality  criterion  or  require  a  maximum 
allowable  increase  in  the  mass  loading 
to  the  water. 

(D)  Option  4.  This  option  is  the  initial 
procedure  developed  by  the  Great  Lakes 
Technical  Work  Group  during  the 
Initiative  process.  Option  4  is  presented 
below  in  its  entir^y  from  the  December 
6. 1991  version.  This  version  was 
originally  included  in  the  Great  Lakes 
Implementation  Guidance  as  Part  ll.B 
(now  procedure  3  of  appendix  F  to  part 
132)  and  is  listed  below: 


B.  Background  concentrations  greater  than 
the  water  quality  standard  or  criteria.  This 
section  includes  provisions  for  determining 
effluent  limitations  when  the  Iwckground 
concentration  of  a  pollutant  in  a  receiving 
water  exceeds  an  applicable  water  quality 
standard  or  criterion.  In  applying  these 
provisions,  however,  all  effluent  limitations 
derived  by  this  provision  must  not  cause  any 
applicable  TMDL  to  be  exceeded.  In  such 
cases,  the  effluent  limitations  shall  be 
adjusted  so  that  the  TMDL  is  not  exceeded. 

(1)  Point  sources  using  water  from  a  source 
other  than  the  water  body  to  which  the 
effluent  is  discharged. 

(a)  Whenever  the  representative 
background  concentration  for  a  toxic 
substance  In  the  receiving  water  is 


determined  to  be  greater  than  any  applicable 
water  quality  standard  or  criterion  for  that 
substance  and  the  source  of  at  least  90 
percent  of  the  wastewater  is  from 
groundwater  or  a  public  drinking  water 
supply  system,  the  concentration  value  of  the 
WLA  for  that  substance,  shall  be  equal  to  the 
lowest  applicable  water  quality  standard  or 
criterion  except  as  provided  by  part  B.(l)(b). 
POTWs  which  discharge  to  the  same  surface 
water  from  which  the  water  supply  is 
withdrawn  shall  be  subject  to  part  8(2).  of 
this  procedure. 

(b)  The  concentration  value  of  the  WLA 
may  be  esublished  at  a  concentration  greater 
than  the  water  quality  standard  or  criterion 
for  the  substance  in  the  receiving  water  as 
required  by  part  B.(l)(a)  In  a  range  up  to,  but 
not  greater  than  the  representative 
concentration  of  the  substance  in  the 
receiving  water.  The  WLA  .shall  only  be 
increased  above  the  standard  or  criterion  if 
it  is  demonstrated  to  the  permitting  agency 
that  the  concentration  of  the  substance  in  the 
groundwater  or  public  drinking  water  supply 
system  at  the  point  of  intake  exceeds  that 
applicable  standard  or  criterion  for  that 
substance  and  that  reasonable,  practical  or 
otherwise  required  methods  are  implemented 
to  minimize  the  addition  of  the  toxic 
substance  to  the  wastewater.  This  part  shall 
not  apply  where  groundwater  is  withdrawn 
from  a  location  of  contaminated 
groundwater. 

(2)  Point  sources  using  water  from  the 
same  water  t>ody  to  which  the  effluent  u 
discharged 

(al  Whenever  the  reoresentafivp 
background  concentration  ot  a  toxic 
substance  in  the  receiving  water  is 
determined  to  be  greater  than  any  applicable 
water  quality  standard  or  criterion  for  that 
substance  and  the  source  of  more  than  10 
percent  of  the  wastewater  for  any  discharger 
is  from  the  same  receiving  water,  the 
concenUBtion  value  of  the  WLA  for  that 
substance  shall  equal  the  representative 
background  of  that  substance  in  the  receiving 
water.  In  addition,  or  as  an  alternative,  the 
mass  value  of  the  WLA  may  be  established 
at  a  value  which  requires  that  there  be  no  net 
addition  of  the  toxic  substance  in  the 
wastewater  as  compared  to  the  intake  or 
source  water. 


Option  4  represents  a  combination  of 
Options  2a  and  3c.  The  procedure 
provides  mechanisms  for  reflecting  a 
credit  for  pcllatants  in  a  facility's  intake 
water  under  two  circumstances. 

First,  when  at  least  90  percent  of  the 
intake  water  source  is  from  ground 
water  or  public  drinking  water  supply. 
Option  4  would  allow  a  faciUty  to 
discharge  an  effluent  containing  a 
concentration  of  a  pollutant  ranging 
from,  at  the  low  end.  the  water  quality 
criterion,  to,  at  the  high  end.  the 
concentration  of  the  pollutant  in  the 
receiving  water.  The  permitting 
authority  would  use  its  professional 
judgment  and  would  consider  the 
reasonable,  practical,  and  required 
methods  to  minimize  addition  of  toxics 
in  deciding  where  to  estublish  the 


effluent  limitation  within  the  range  of 
possible  effluent  Umitations. 

Second,  when  a  minimum  of  10 
percent  of  wastewater  is  from  the  same 
water  body  into  which  the  effluent  is 
discharged.  Option  4  would  allow  a 
facihty  to  discharge  an  effluent  at  a 
concentration  equal  to  the  receiving 
water  or  containing  a  mass  of  a 
pollutant  equal  to  the  mass  the  facility 
receives  from  the  water  body.  This 
option  would  apply  even  if  90  percent 
of  the  wastewater  is  from  the  process 
waste  stream  or  from  waters  other  than 
the  receiving  stream. 

The  same  scenarios  used  to  illustrate 
options  2a  and  3c  and  permitting 
considerations  can  also  be  used  to 
illustrate  application  of  this  option.  EPA 
has  concerns  about  Option  4  in  the 
proposed  Guidance  similar  to  those 
expressed  above  for  options  2a  and  3c 
In  addition,  the  requirement  that 
effluent  limitations  must  be  consistent 
with  the  provisions  of  a  TMDL  is  not 
sufficient  to  resolve  the  deficiencies  of 
this  option.  There  is  no  guarantee  that 
a  TMDL  will  be  developed  for  any 
particular  water  body  that  accounts  foi 
all  significant  point  and  nonpoint 
sources  and  the  option  alone  does  not 
ensure  attainment  of  water  quality 
standards  in  the  receiving  waters 

EPA  is  also  concerned  that  Option  4 
would  not  prevent  facilities  from 
disctiarging  pollutants  that,  although 
equal  in  mass  to  that  in  the  intake  water, 
may  be  biologically  more  active  and 
thereby  cause  a  greater  adverse  impact 
on  the  receiving  water  than  leaving  the 
pollutants  in  place.  As  previously 
discussed,  EPA  recognizes  that 
impairment  of  water  quality  is 
determined  by  both  the  magnitude  of  a 
pollutant  and  its  chemical  affects  on  the 
environment.  This  led  to  the  proposal  of 
the  provisions  of  proposed  procedure 
5.E  of  appendix  F  that  a  facility  not 
contribute  additional  mass  of  the 
pollutant,  or  alter  an  intake  water 
pollutant  chemically  or  physically,  or 
discharge  at  a  time  or  location  that  may 
cause  adverse  impacts  to  occur  which 
would  not  occur  absent  removal  and 
redischarge  of  the  pollutants. 

Finally.  EPA  recognizes  that  in  some 
instances  Option  4  could  result  in 
reductions  in  water  column 
concentrations  which  may  improve  the 
overall  water  quafity  in  circumstances 
and  for  reasons  identical  to  those 
discussed  previously  for  Option  3.  EPA 
requests  comment  on  all  aspects  of 
Option  4.  including  the  issues  identified 
for  comment  under  Options  2  and  3. 

v.  Request  for  Public  Comment.  EPA 
invites  public  comment  on  all  aspects  of 
the  proposed  Guidance  and  all  other 
options  for  procedure  5.E  of  appendix  F 
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for  determining  whether  a  discharge  has 
the  reasonable  potential  to  cause  or 
contribute  to  an  exoirsion  of  water 
quality  standards,  including  the  specific 
issues  and  alternatives  for  public 
comment  identified  througnout  this 
preamble.  Additionally.  EPA  requests 
public  comment  on  any  additional 
options  for  consideration,  including 
new  options  based  on  consideration  or 
combination  of  factors  discussed  in  the 
preamble. 

EPA  mtends  to  include  a  provision  in 
the  final  Guidance  specifying  the  extent 
to, which  permitting  authorities  in  the 
Great  Lakes  may  consider  the  presence 
of  intake  water  pollutants  when 
establishing  water  quality  based  effluuni 
limitations.  EPA  requests  comment  on 
all  aspects  of  this  subject,  including  all 
issues  raised  in  the  preamble  discussion 
above,  and  any  suggested  alternative 
requirements  or  combinations  of 
requirements  to  address  the  subjea  and 
issues  in  the  final  rule. 

In  addition,  EPA  invites  conunent  on 
whether  any  finalized  requirements 
addressing  intake  water  pollutants 
should  be  restricted  only  to  those 
pollutants  that,  due  to  nonpoint  source 
contributions  such  as  atmospheric 
deposition,  are  present  throughout  the 
Great  Lakes  Basin  at  about  the  same 
concentration  which  already  exceeds 
the  water  quality  criterion.  The  presenctt 
of  these  pollutants  was  a  primary 
impetus  for  the  Steering  Committee's 
initial  development  of  draft  provisions 
addressing  intake  water  pollutants. 
Reductions  in  ambient  concentrations  jf 
some  of  these  pollutants  may  be  very 
difficult  to  currently  achieve.  For 
example,  the  current  ambient 
concentrations  of  PCBs  may  reflect  ntore 
the  contributions  of  nonpoint  loadings 
from  atmospheric  deposition  and 
contaminated  sediments  than  frqm 
point  sources.  Removal  of  all  sedin>ents 
containing  PCBs  from  the  Basin  may  nol 
be  practical  due  to  the  amount  of 
sediments  and  the  availability  of 
disposal  or  treatment  of  the  sediments. 
Likewise,  control  of  all  contributions  of 
PCBs  into  the  air  may  not  be 
immediately  possible,  particularly  if  the 
introduction  of  PCBs  into  the  air  occurs 
outside  the  United  States.  Pollutants  of 
this  type,  due  to  their  wide-spread 
presence  in  the  Basin,  may  represent  the 
greatest  application  of  the  options  for 
addressing  intake  water  pollutants. 

f.  Other  Applicable  Conditions. 
Procedure  5.F.1  of  appendix  F  of  the 

{)roposed  Guidance  states  that  effluent 
imitations  are  required  to  comply  with 
other  State,  Tribal  and  Federal  laws  and 
regulations,  including  technology-based 
requirements  and  antidegradation 
policies.  Section  301(b)  of  the  Clean 


Water  Act  requires  NPDES  pennits  to 
contain  effluent  limitations  to  meet  both 
the  technology  and  water  quality-based 
requirements  of  the  CWA.  The  proposed 
Guidance  addresses  implementation 
procedures  for  establishing  appropriate 
water  quality-based  controls  and  does 
not  provide  specific  direction  to  permit 
authorities  regarding  implementation  of 
State,  Tribal  or  Federal  technology- 
based  requirements.  In  addition,  State  or 
Tribal  law  or  regulations  may  require 
NPDES  permits  to  include  WQBELs 
even  if  the  reasonable  potential 
determination  procedures  in  procedures 
5.B.1,  5.B.2,  and  5.C  of  appendix  F 
would  not  require  a  WQBEL  to  be 
included  in  the  permit.  In  these  cases, 
the  more  stringent  State  or  Tribal 
requirements  may  be  applied  pursuant 
to  section  510  of  the  Clean  Water  Act. 

Additionally,  implementation  of  the 
antidegradation  requirements  of 
appendix  E  of  the  proposed  Guidance 
mny  require  establishment  of  numeric 
effluent  limitations  in  a  permit  in  order 
til  assure  that  further  degradation  of  a 
water  body  by  the  point  source  will  not 
occur  These  limitations  would  be  set, 
not  to  ens\ire  that  a  facility  will  achieve 
a  numeric  water  quality  criterion,  but 
rather  to  limit  increases  in  a  facility's 
effluent  discharge  imder  specified 
circumstances  consistent  with  the 
antidegradation  policy. 

Also,  procedure  5.F.2  of  appendix  F 
provides  that  when  the  permitting 
authority  is  determining  the  necessity 
for  WQBELs,  information  from 
chemical-specific,  whole  effluent 
toxicity  and  biological  assessments  must 
be  considered  independently.  EPA  has 
established  a  "Policy  on  the  Use  of 
Biological  Assessments  and  Criteria  in 
the  Water  Quality  Program"  (June  1991), 
which  is  available  in  the  administrative 
record  for  this  rulemaking.  The  policy 
recommends  that  permitting  authorities 
fully  integrate  chemical  specific,  whole 
effluent  toxicity  and  bioassessment 
approaches  into  their  water  quality- 
based  toxic  control  programs.  This 
policy  is  also  discussed  in  the  TSD  at  p. 
22.  Because  each  water  quality 
assessment  method  has  unique  as  well 
as  overlapping  attributes,  sensitivities, 
and  program  applications,  EPA  believes 
that  no  single  approach  for  detecting 
impacts  should  be  considered  uniformly 
superior  to  any  other  approach.  For 
example,  the  inability  to  detect 
receiving  water  impacts  using  a 
biosurvey  alone  is  insufficient  evidence 
to  waive  or  relax  an  effluent  limitation 
estabhshed  using  either  of  the  other 
methods.  The  most  protective  results 
from  each  assessment  conducted  should 
be  used  in  the  effluent  characterization 
process.  Similarly,  the  results  of  one 


assessment  technique  should  not  be 
used  to  contradict  or  overrule  the  results 
of  the  other(s). 

Proposed  procedure  5.F.2  of  appendix 
F  is  consistent  with  the  National  policy 
of  independent  applicability.  EPA 
invites  comment  on  all  aspects  of  this 
provision  including  whether  the  poUcy 
of  independent  applicability  should 
apply  to  determinations  of  appropriate 
effluent  limitations  based  on  either  Tier 
I  criteria  or  Tier  II  values  in  the  Great 
Lakes  System. 

Finally,  procedure  5.F.3  of  appendix 
F  requires  that  permitting  authorities 
also  estabUsh  a  WQBEL  if  the  discharger 
has  a  pollutant  in  its  effluent  at 
detectable  levels  and  fish  tissue  from 
the  water  body  also  contains  the 
pollutant  at  levels  that  exceed  the  tissue 
basis  of  the  water  quality  criteria.  This 
provision  applies  to  instances  where 
proposed  procedures  5.B  and  5.C  of 
appendix  F  do  not  project  the 
reasonable  potential  of  a  discharger  to 
cause  or  contribute  to  an  excursion 
above  a  Tier  I  criterion  or  Tier  II  value 
but  tissue  data  from  ambient  fish 
sampling  demonstrates  an  excursion.. 
These  instances  occur  when  ambient 
water  concentration  monitoring  either 
does  not  include  the  pollutant  of 
concern  or  else  the  pollutant  is  present 
in  ambient  waters  at  a  level  below  the 
ability  of  analytical  chemical  methods 
to  detect  or  quantify.  Nevertheless,  the 
presence  of  the  pollutant  in  fish  tissue 
at  levels  that  exceed  the  tissue  basis  of 
the  Tier  I  criterion  or  Tier  n  value 
demonstrates  that  the  criterion  or  value 
is  not  met.  Under  NPDES  regulations  at 
40  CFR  122.44(d)(l)(i),  a  WQBEL  is 
required  for  that  pollutant  or  pollutant 
parameter  whenever  there  is 
information  that  demonstrates  that  the 
discharge  of  a  pollutant  causes  or 
contributes  to  such  an  excursion.  The 
provisions  of  proposed  procedure  5.F.3 
of  appendix  F  implements  the 
requirements  of  40  CFR  122,44(d)(l)(i) 
with  respect  to  ambient  fish  tissue  data, 

In  using  fish  tissue  data,  care  should 
be  exercised  by  the  permitting  authority 
in  determining  what  fish  tissue  data  are 
representative  of  ambient  conditions. 
For  example,  a  fish  must  be  expected  to 
have  lived  within  the  geographic  area  of 
concern  sufficiently  long  enough  to 
have  reached  or  approached  steady  state 
conditions  in  terms  of  bioaccumulation. 
Steady  state  occurs  when  the  level  of 
pollutant  uptake  is  approximately  equal 
to  the  level  of  pollutant  elimination 
from  the  fish.  EPA  gmdance  on  these 
considerations  is  provided  in 
"Assessing  Human  Health  Risks  from 
Chemically  Contaminated  Fish  and 
Shellfish:  A  Guidance  Manual"  (USEPA 
September  1989.  EPA-503/8-89-002), 
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which  is  available  in  the  administrative 
record  for  this  rulemaking. 

The  proposed  procedure  5.F.3  of 
appendix  F  compares  the  geometric 
mean  of  tissue  samples  collected  from 
ambient  fish  to  the  tissue  basis  of  the 
Tier  I  criterion  and  Tier  II  values  for 
human  health  and  vdldlife  protection. 
The  tissue  basis  is  equal  to  the 
bioaccumidation  factor  that  was  used  to 
calculate  the  Tier  I  criterion  or  Tier  II 
value  multiplied  by  the  Tier  I  criterion 
or  Tier  II  value.  The  tissue  basis  for  the 
same  pollutant  may  differ  for  human 
health  and  wildlife  criteria  and  values; 
if  any  tissue  basis  is  exceeded, 
reasonable  potential  exists  with  respect 
to  facilities  discharging  detectable  levels 
of  the  poU-utant. 

The  mean  of  the  ambient  data  is  used 
in  the  comparison  to  be  consistent  with 
the  assumptions  of  the  criteria,  that  is. 
wildlife  and  human  consumers  offish 
eat  an  assemblage  of  fish.  A  mean  best 
reflects  this  assemblage.  The  geometric 
mean  is  usad  as  the  most  representative 
way  to  reflect  the  average  of 
environmental  samples.  EPA  invites 
specific  comment  on  what  characteristic 
of  ambient  data  (mean,  average, 
maximum,  etc.)  should  be  used  for 
comparison  to  the  tissue  basis  of  Tier  I 
criteria  or  Tier  II  values.  EPA  also 
invites  comment  on  what  type  of  mean, 
geometric,  arithmetic,  harmonic,  or 
others,  should  be  used  for  this 
comparison. 

The  proposed  procedure  5.F.3  of 
appendix  F  also  recognizes  that  there 
may  be  differences  in  tissue 
concentrations  between  fish  samples 
collected  from  a  specific  water  body. 
The  reasons  for  this  include  differences 
in  lipid  content  between  fish,  the  ages 
offish,  and  the  actual  exposure  of 
individual  fish.  The  use  of  a  geometric 
mean  in  the  comparison  serves  to 
overcome  some  of  the  inherent 
variabiUty  because  the  mean  reduces  the 
effect  of  any  one  sample.  However,  there 
may  still  be  some  variability  associated 
with  using  fish  tissue  data.  Therefore, 
the  proposed  procedure  5.F.3  of 
appendix  F  directs  the  permitting 
authority  to  consider  the  variability  of  a 
pollutant's  bioconcentration  and 
bioaccumulation  in  fish.  The  assessment 
of  the  variability  may  be  accomplished 
by  applying  specific  factors  to  adjust  for 
differences  in  lipid  content  or  age,  or  by 
applying  an  overall  factor  based  on 
review  of  the  variability  in  literature  or 
field  data.  Whatever  method  is  used  by 
the  permitting  authority  must  be 
described  in  the  administrative  record 
supporting  the  permit  decision.  EPA 
invites  comment  on  whether  the  final 
Guidance  should  allow  permitting 
authorities  to  determine  this  variability 


on  a  site-specific  basis,  or  otherwise 
include  specific  procedures  for 
addressing  each  part  of  the  variability  or 
a  uniform  factor  to  address  overall 
variabiUty. 

The  proposed  procedure  5.F.3  of 
appendix  F  applies  to  all  facilities  that 
discharge  detectable  levels  of  a 
pollutant  into  a  water  body  where  the 
pollutant  is  found  in  the  fish  tissue  in 
the  water  body  at  levels  exceeding  the 
tissue  basis  of  a  Tier  I  criterion  or  Tier 
II  value.  EPA  is  proposing  that  all 
facilities  that  discharge  detectable  levels 
of  this  pollutant  into  the  water  body  are 
contributing  the  pollutant  and  therefore 
meet  the  requirements  of  40  CFR 
122.44(d)(l)(i).  Because  fish  are  mobile 
and  thereby  reflect  exposure  over  the 
entire  water  body,  the  fish  tissue 
concentrations  reflect  the  accumulated 
effect  of  all  discharges.  EPA  invites 
specific  comment  on  this  provision  of 
the  proposal  including  whether  the  term 
"water  body"  should  be  defined  in  the 
final  rule;  any  specific  factors  that 
should  be  considered  in  defining  this 
term;  and  whether  the  scope  of  Qiis 
prowsion  should  be  limited  to  the 
definition  of  "same  body  of  water" 
discussed  as  part  of  proposed  procedure 
5.E  of  appendix  F  to  part  132  in  the 
preamble  above. 

F.  Whole  Effluent  Toxicity 

1.  Background 

Today's  preamble  has  focused,  thus 
far,  on  the  effect  of  individual  pollutants 
on  the  water  environment.  In  nature, 
pollutants  are  often  not  isolated;  they 
are  combined  in  effluents,  and  these 
effluents  are,  in  turn,  combined  in 
receiving  waters.  Because  the  toxic 
effects  of  pollutants  may  change  when 
they  react  with  other  pollutants,  a  focus 
on  individual  pollutants  does  not 
provide  complete  protection  of  water 
quality.  Procedure  6  of  appendix  F  of 
the  proposed  Guidance  sets  forth 
procedures  for  controlling  the  toxic 
effect  of  an  effluent  as  a  whole  (knovni 
as  "whole  effluent  toxicity"  or  "WET"). 

Concern  for  controUing  the  toxic 
effects  of  effluents  is  reflected  in  both 
the  CWA  and  the  Great  Lakes  Water 
Quality  Agreement  (GLWQA).  Article  n 
of  the  GLWQA  and  section  101(a)  of  the 
CWA  provide  that  the  discharge  of 
toxics  in  toxic  amounts  should  be 
prohibited.  In  addition.  General 
Objective  (d)  of  Article  III  of  the 
GLWQA  provides  that  water  should  be 
free  from  materials  that  will  produce 
conditions  that  are  toxic  or  harmful  to 
human,  animal  or  aquatic  life.  Pursuant 
to  these  goals,  today's  proposed 
procedure  seeks  to  ensure  that 


combinations  of  pollutants  do  not  cause 
toxic  efl^ects. 

The  whole  effluent  approach  to  toxics 
control  for  the  protection  of  aquatic  life 
involves  the  use  of  acute  and  chronic 
toxicity  tests  to  measure  the  toxicity  of 
wastewaters.  An  acute  test  is  defined  as 
a  test  of  96  hours  or  less  in  which 
lethality  or  immobifization  of  aquatic 
organisms  is  the  measured  endpoint.  A 
chronic  test  is  defined  as  a  long-term 
test  in  which  sublethal  effects,  such  as 
impaired  fertilization,  growth,  or 
reproduction,  are  measured,  in  addition 
to  lethality  or  immobilization.  Aquatic 
organisms  used  in  the  tests  include 
invertebrates,  fish,  and  plants. 

Terms  commonly  used  to  express  the 
toxicity  of  an  effluent  include  the  lethal 
concentration  (LC)  and  the  no  observed 
effect  concentration  (NOEC).  The  LC  is 
the  concentration  of  an  effluent  at 
which  a  certain  percentage  of  test 
organisms  die  (for  example,  if  50 
percent  of  the  test  organisms  die  in  20 
percent  effluent,  the  LC5o=20).  The 
NOEC  is  the  highest  concentration  of 
effluent  that  causes  no  observable 
adverse  effects  in  the  test  organisms  (for 
example,  if  none  of  the  test  organisms 
exhibit  any  adverse  effects  in  20  percent 
effluent,  but  some  organisms  exhibit 
adverse  effects  in  21  percent  effluent, 
the  NOEC  =  20).  Other  commonly  used 
terms  are  acute  toxic  units  (TUJ  and 
chronic  toxic  units  (TUd.  which  are 
defined  as  follows: 

TU,  =  100/LC5o 

TUc  =  100 /NOEC 

For  example,  an  effluent  with  LC50  = 
20  translates  to  5  TU.'s. 

2.  Current  National  Guidance 

a.  Regulations.  EPA  regulations  define 
whole  effluent  toxicity  as  the  aggregate 
toxic  effect  of  an  effluent  measured 
directly  by  a  toxicity  test  (40  CFR 
122.2).  EPA's  authority  to  set  limits  on 
toxicity  was  upheld  in  Natural 
Resources  Defense  Council  Inc.  v.  EPA. 
859  F.2d  156  (D.C.  Or.  1988). 

As  discussed  in  section  VUI.E  of 
today's  preamble,  EPA's  existing 
regulations  require  NPDES  permits  to 
include  water  quality-based  effluent 
limitations  (WQBELs)  to  control  all 
pollutants  or  pollutant  parameters, 
including  WET.  that  the  permitting 
authority  determines  are  or  may  be 
discharged  at  a  level  which  will  cause, 
have  the  reasonable  potential  to  cause, 
or  contribute  to  an  excursion  above  any 
water  quality  standards  including 
numeric  and  narrative  criteria  for  water 
quality  (40  CFR  122.44(d)(1)).  When 
determining  whether  a  discharge  will 
cause,  have  the  reasonable  potential  to 
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cause,  or  contribute  to  an  excursion 

above  a  water  quality  standard,  a 
permitting  authority  must  use  relevant 
available  data,  including  focility- 
specific  effluent  monitoring  data  where 
available.  Additionally,  a  permitting 
authority  must  use  procedures  that 
account  for  existing  controls  on  point 
and  nonpoint  sources  of  pollution: 
sensitivity  of  aquatic  organisms; 
variabihty  of  the  pollutant  or  pollutant 
parameter  in  the  effluent;  and,  where 
appropriate,  the  dilution  of  the  effluent 
in  the  receiving  water  (40  CFR 
122.44(d)(l)(ii)). 

If  a  permitting  authority  determines 
that  a  discharge  causes,  has  the 
reasonable  potential  to  cause,  or 
contributes  to  an  exctu'sion  of  an 
appUcable  numeric  water  quality 
criterion  for  WET,  it  must  include  a 
WQBEL  for  WET  in  the  permit  (40  CFR 
122.44(d)(l)(iv)).  In  the  absence  of  a 
numeric  water  quality  criterion  for  WET 
in  a  water  quality  standard,  a  permitting 
authority  must  derive  an  appropriate 
WQBEL  for  WET  that  will  insure 
compliance  with  narrative  criteria  for 
water  quality  unless  the  permitting 
authority  demonstrates  that  chemical- 
specific  WQBELs  are  sufficient  to  attain 
and  maintain  applicable  numeric  and 
narrative  water  quahty  criteria  (40  CFR 
122.44(d)(l)(v)). 

Current  NPDES  regulations  at  40  CFR 
part  136  require  permitting  authorities 
to  use  analj^cal  methods  promulgated 
at  40  CFR  part  136.  In  the  case  of  WET, 
there  are  no  promulgated  analytical 
methods.  When  there  is  no  analytical 
method  promulgated,  permitting 
authorities  have  the  discretion  to 
specify  the  method  for  use. 

b.  Existing  Technical  Guidance.  EPA 
guidance  on  developing  WQBELs  for 
WET  is  set  forth  in  the  "Technical 
Support  Document  for  Water  Quality- 
based  Toxics  Control  ("TSD")"  (EPA/ 
505/2-9O-O01,  March  1991),  which  is 
available  in  the  administrative  record 
for  this  rulemaking.  Copies  are  also 
available  upon  written  request  from  the 
person  listed  in  section  Xin  of  this 
preamble.  In  the  TSD,  EPA  provides 
recommendations  on  methods  for, 
among  other  things,  developing  acute 
and  chronic  WET  criteria  from  State  or 
Tribal  narrative  water  quality  criteria, 
determining  when  a  discharge  has  the 
reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  water 
quality  standards,  and  conducting 
additional  studies  to  identify  the  causa 
and  method  for  treating  WET.  The  TSD 
is  EPA  guidance  only.  It  does  not 
establish  or  affect  legal  rights  or 
obligations. 

Currently,  there  are  no  National  water 
quality  criteria  for  WET.  In  the  TSD, 


EPA  recommends  that  a  State's  narrative 
criterion  be  interpreted  as  0.3  TU,  and 
1.0  TUe.  Achievement  of  the  criterion  is 
measured  with  acute  and  chronic  WET 
tests  using  at  least  three  aquatic  species. 
EPA  also  recommends  in  Uie  TSD  that 
the  0.3  TU.  and  1.0  TUc  values  be 
applied  as  24-hour  and  4-day  averages 
respectively,  and  that  these  values  not 
be  exceeded  more  than  once  every  three 
years.  These  recommendations  mirror 
the  duration  and  frequency  assumptions 
of  EPA's  National  chemical  criteria  for 
protection  of  aouatic  life. 

The  TSD  explains  the  derivation  of 
the  0.3  TU,  and  1.0  TUc  values.  The  0.3 
TU,  value  represents  the  concentration 
that  assures  no  lethality  or  mortality  at 
any  point  within  the  ambient  water 
column.  EPA  collected  information  on 
496  acute  96-hour  WET  tests  in  the  early 
1980's  which  showed  no  mortality  at 
the  0.3  TU,  level  in  91  percent  of  the 
samples  tod  used  this  information  to 
support  the  recommendations  in  the 
TSD.  The  1.0  TUc  value  represents  the 
highest  concentration  at  wnich  chronic 
toxicity  effects  are  not  observed 
throughout  a  waterbody. 

In  the  TSD,  EPA  recommends 
applying  the  0.3  TU,  acute  criteria  value 
at  the  edge  of  an  acute  mixing  zone  and 
the  1.0  TUc  chronic  criteria  value  at  the 
edge  of  a  chronic  mixing  zone,  unless 
otherwise  prohibited  by  a  State's  water 
quality  standards.  (EPA  interprets  the 
CWA  to  give  States  the  discretion  to 
allow  mixing  zones  in  their  water 

auality  standards.)  The  TSD  recognizes 
lat  in  States  that  prohibit  mixing 
zones,  effluent  limitations  must  assure 
that  all  State-adopted  numeric  criteria 
or  interpretations  of  the  narrative 
criterion  are  met  within  the  discharge 
itself. 

An  acute  mixing  zone  is  a  zone 
immediately  surrounding  a  discharge 
point  where  neither  acute  nor  chronic 
criteria  need  be  met.  (Acute  mixing 
zones  are  also  sometimes  referred  to  as 
zones  of  initial  dilution  (ZIDs)  or  areas 
of  initial  mixing  (AIMs).  However,  these 
terms  may  also  have  different  regulatory 
definitions  and  may  not  be  always  used 
to  denote  an  acute  mixing  zone.)  A 
chronic  mixing  zone  is  where  acute 
criteria  must  be  met.  All  chronic  criteria 
must  be  met  at  the  edge  of  that  zone. 
The  TSD  guidance  also  recommends 
that  mixing  zones  be  restricted  in  size 
in  order  to  prevent  impairment  of  the 
integrity  of  a  waterbody. 

The  "rSD  guidance  recognizes  that 
permitting  authorities  have  flexibility  in 
assessing  whether  a  discharge  has 
reasonable  potential  to  exceed  water 
quality  standards.  For  example,  an 
authority  may  opt  to  use  a  stochastic 
dilution  model  that  incorporates  both 


ambient  dilution  and  effluent  variability 
rather  than  use  a  steady  state  dilution 
model  with  a  statistically  defined 
maximum  effluent  concentration.  Also, 
a  permitting  authority  may  decide  to 
develop  a  WQBEL  in  the  absence  of 
facility-specific  effluent  monitoring 
data.  Whatever  approach  is  selected  by 
the  authority,  it  must  satisfy  all 
requirements  of  40  CFR  122.44(d)(l)(ii) 
summarized  above. 

Under  EPA  regulations,  at  least  three 
outcomes  are  possible  when  deciding 
whether  a  facility  causes,  has  the 
reasonable  potential  to  cause,  or 
contributes  to  an  exciirsion  above  a 
water  quality  criterion.  First,  a 
permitting  authority  may  determine  that 
WET  in  a  facility's  discharge  may  be 
discharged  at  a  level  which  causes,  has 
the  reasonable  potential  to  cause,  or 
contributes  to  an  excursion  above  a 
narrative  or  numeric  water  quality 
criterion.  In  this  case,  EPA  regulations 
require  that  the  permitting  authority 
establish  a  WQBEL  in  the  permit.  (40 
CFR  122.44(d){l)(i))  This  WQBEL  must 
be  for  WET,  unless  the  permitting 
authority  can  demonstrate  that 
chemical-specific  limits  are  sufficient  to 
attain  and  maintain  applicable 
standards.  (40  CFR  122.44(d)(l)(v)) 

Under  EPA  regulations  and  the  TSD, 
reasonable  potential  is  shown  where  an 
effluent,  in  conjunction  with  other  point 
and  nonpoint  sources,  is  projected  to 
cause  an  excursion  above  the  water 
quality  criterion.  This  projection  is 
based  upon  an  analysis  of  available  data 
that  accounts  for,  among  other  things, 
limited  sample  size  and  effluent 
vcwiabihty. 

Second,  a  permitting  authority  may 
have  inadequate  information  to 
determine  whether  a  discharge  causes, 
has  the  reasonable  potential  to  cause,  or 
contributes  to  an  excursion  of  a  water 
quality  criterion.  In  this  case,  EPA 
regulations  do  not  require  that  the 
permitting  authority  establish  a  WQBEL, 
however,  the  TSD  recommends  that  the 
permitting  authority  establish 
appropriate  monitoring  requirements 
and  a  reopener  clause  in  the  permit  (see 
TSD  at  p.  60).  A  reopener  clause 
authorizes  "reopening"  the  permit  and 
establishing  additional  permit 
conditions  based  upon  monitoring 
results  or  other  new  factors  that  indicate 
that  the  effluent  may  cause,  have  the 
reasonable  potential  to  cause,  or 
contribute  to  an  exclusion  above  water 
quality  standards.  When  permits  are 
"reopened"  in  this  manner,  permitting 
authorities  typically  impose  WQBELs 
for  WET  or  require  a  discharger  to 
perform  a  toxicity  reduction  evaluation 
(TRE). 
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Third,  a  permitting  authority  may 
determine  that  WET  in  a  facility's 
discharge  is  not  discharged  at  a  level 
that  causes,  has  the  reasonable  potential 
to  cause,  or  contributes  to  an  excursion 
above  a  water  Quality  criterion.  In  this 
case,  EPA  regulations  do  not  require 
that  the  permitting  authority  establish  a 
WQBEL,  however.  The  TSD 
recommends  that  effluent  monitoring  be 
repeated  at  a  frequency  of  at  least  once 
every  five  years  (see  TSD  at  p.  60). 

In  the  TSD,  EPA  also  recognizes  that 
permitting  authorities  may  need  to 
require  permittees  to  take  specific 
actions  to  identify  the  causes  of 
exceedances  of  WET  WQBELs.  The  TSD 
recommends  that  permitting  authorities 
require  permittees  that  are  not  in 
compliance  with  their  WET  WQBEL  to 
use  TREs  to  identify  the  causes  of  WET, 
isolate  the  sources  of  WET,  evaluate  the 
effectiveness  of  WET  control  options, 
and  confirm  the  reduction  of  WET.  EPA 
has  published  guidance  for  conducting 
TREs  including  "Generalized 
Methodology  for  Conducting  Industrial 
Toxicity  Reduction  Evaluations  (EPA/ 
600/2-88/070)",  "Toxicity  Reduction 
Evaluation  Protocol  for  Municipal 
Wastewater  Treatment  Plants  (EPA/600/ 
2-68/062)",  "Methods  for  Aquatic 
Toxicity  Identification  Evaluations; 
Phase  1  Toxicity  Characterization 
Procedures  (EPA/600/3-88/034)". 
"Methods  for  Aquatic  Toxicity 
Identification  Evaluations;  Phase  2 
Toxicity  Identification  Procedures 
(EPA/600/3-88/035)",  and  "Methods  for 
Aquatic  Toxicity  Identification 
Evaluations;  Phase  3  Toxicity 
Confirmation  Procedures  (EPA/600/3- 
88/036)",  which  are  available  in  the 
administrative  record  for  this 
mlemaking. 

EPA 's  guidance  in  the  TSD 
fecommends  that  TREs  be  required 
whenever  a  discharger  exceeds  a  WET 
WQBEL  and  the  effluent  exhibits 
measurable  WET  more  than  20  percent 
of  the  time.  The  recommendation  in  the 
TSD  was  based  on  the  performance 
experience  of  EPA 's  research  laboratory 
m  Duluth.  Minnesota  which  has 
successfully  performed  the  toxicity 
identification  evaluation  step  of  a  TRE 
on  over  60  dischargers.  If  the  discharge 
exhibits  WET  less  than  20  percent  of  the 
time,  the  specific  procedures  of  EPA's 
toxicity  reduction  evaluation  guidance 
may  be  unable  reliably  to  identify  the 
cause  of  toxicity. 

3.  Great  Lakes  Guidance 

ProceduiB  6  of  appendix  F  of  the 
proposed  Guidance  provides  specific 
requirements  for  controlling  the  WET  of 
discharges  to  the  Great  Lakes  System. 
The  procedure  contains  four  sections: 


Discharge  requirements  for  WET, 
appropriate  test  methods  to  measure 
WET.  requirements  for  permit 
conditions,  and  reasonable  potential 
procedures  for  determining  whether  or 
not  hmits  for  WET  are  necessary.  The 
procedure  does  not  cover  all  topics 
addressed  in  the  TSD.  The  proposed 
Guidance  on  WET  merely  supplements, 
rather  than  replaces,  the  regulations  at 
40  CFR  122.44(d)(1)  for  dischargers  to 
the  Great  Lakes  System. 

The  requirements  of  procedure  6  of 
appendix  F  apply  without  regard  to  the 
cause  of  toxicity  in  an  effluent. 
Specifically,  these  requirements  apply 
'  whether  or  not  one  or  more  of  the 
pollutants  listed  in  Table  5  of  part  132 
of  this  Guidance  is  the  cause  or  possible 
cause  of  toxicity  in  an  effluent.  As  set 
in  more  detail  elsewhere  in  this 
preamble,  the  rationale  for  not  applying 
Implementation  Procedures  1  through  5 
and  7  through  9  to  the  Table  5 
pollutants  relates  to  fundamental 
inconsistencies  between  the  nature  of 
the  pollutants  and  the  specific 
requirements  of  the  procedures.  These 
considerations  are  not  relevant  with 
respect  to  procedure  6,  which  sets  forth 
requirements  with  respect  to  the  toxicity 
of  effluents  as  a  whole.  A  contrary 
viewpoint  would  seriously  limit  the 
effectiveness  of  the  WET  procedure 
since  at  least  one  of  the  Table  5 
pollutants  is  likely  to  be  present  in  the 
vast  majority  of  discharges  to  the  Great 
Lakes  System. 

a.  WET  Basic  Requirements. 
Procedure  6.A  of  appendix  F  prohibits 
any  discharge  from;  exceeding  1.0  TU, 
at  the  point  of  discharge;  causing  or 
contributing  to  receiving  water  quality 
exceeding  1.0  TUc  (subject  to  certain 
exceptions);  and  causing  or  contributing 
to  causing  an  excursion  above  any 
numeric  WET  criterion  or  narrative 
criterion  for  water  quality  within  a  State 
or  Tribal  water  quality  standard. 

Procedure  6  does  not  require  a  Great 
Lakes  State  or  Tribe  to  adopt  numeric 
criteria  for  WET.  The  proposed  Great 
Lakes  Guidance,  rather,  specifies 
effluent  restrictions  that  apply  when 
either  narrative  or  numeric  criteria  are 
involved.  Like  the  Federal  regulations  at 
40  CFR  122.44(d)(1)  (iv)  or  (v).  which 
provide  for  control  of  WET  with  either 
numeric  or  narrative  criteria, 
respectively,  the  proposed  Great  Lakes 
Guidance  allows  the  Great  Lakes  States 
or  Tribes  to  choose  the  preferred  form 
of  criteria  to  implement.  The  proposed 
Guidance  is  at  least  as  stringent  as  the 
Federal  regulations. 

The  Technical  Work  Group  of  the 
Initiative  Committees  considered 
whether  to  require  all  Great  Lakes  States 
or  Tribes  to  adopt  numeric  criteria  for 


WET.  This  approach  has  the  potential  to 
ensure  the  greatest  consistency  when 
controlling  WET.  The  Technical  Work 
Group  chose  not  to  require  the  adoption 
of  numeric  criterion  for  WET  due  to  a 
regulatory  difference  between 
implementation  of  numeric  criteria  and 
implementation  of  narrative  criteria  in 
existing  Federal  regulations.  Under  40 
CFR  122.44{d)(l)(vr).  permitting 
authorities  may  decide  that  WQBELs  for 
WET  are  not  necessary  if  the  State's 
water  quality  standard  does  not  contain 
a  numeric  criterion  for  WET  and  the 
permitting  authority  demonstrates  in  the 
fact  sheet  or  statement  of  basis  of  the 
NPDES  permit  that  chemical-specific 
limits  will  be  sufficient  to  prevent 
toxicity.  This  same  discretion  is  not 
available  for  States  that  have  a  numeric 
criterion  for  WET  in  their  WQS.  To 
preserve  this  flexibility  for  the  Great 
Lakes  States,  the  Technical  Work  Group 
chose  to  structure  procedure  6  in  the 
manner  set  forth  in  the  proposed 
Guidance.  However,  under  proposed 
procedure  6,  Great  Lakes  States  and 
Tribes  will  be  required  to  meet  certain 
specific  requirements  in  controlling 
WET  whether  the  applicable  water 
quality  criteria  are  expressed  in  the 
narrative  or  numeric  form.  EPA  believes 
that,  under  this  procedure,  discharge 
requirements  for  WET  will  be 
reasonably  consistent  among  the  Great 
Lakes  States  and  Tribes. 

EPA  invites  comments  from  the 
public  as  to  whether  the  proposed 
Guidance  should  require  Great  Lakes 
States  and  Tribes  to  adopt  numeric 
criteria  for  WET.  In  addition,  if  numeric 
criteria  should  be  adopted.  EPA  is 
interested  in  receiving  comments 
regarding  what  numeric  criteria, 
including  those  specified  in  the  TSD 
(0.3  TU,  and  1.0  TUJ.  would  be 
appropriate  numeric  criteria  for  WET. 
1.  Acute  Toxicity  Control.  To  protect 
against  acute  (short-term)  effects  in 
mixing  zones,  procedure  6.A.1  of  the 
proposed  Great  Lakes  Guidance 
proposes  that  no  discharge  exceed  1.0 
TU,.  The  1.0  TU,  maximum  limitation 
or  "cap"  is  by  definition  no  more  than 
50  percent  mortality  or  immobilization 
in  100  percent  effluent. 

The  1.0  TU,  effluent  cap  is  based 
upon  the  proposals  of  the  Great  Lakes 
Initiative  Steering  Committee.  The 
Steering  Committee  believed  that  the  1.0 
TU,  cap  would  protect  water  quality 
either  as  a  single  effluent  limitation  in 
water  providing  substantial  dilution  or 
in  concert  with  a  chronic  WET  limit  in 
waters  without  substantial  dilution. 
Whether  a  chronic  limit  is  required  to 
supplement  a  Hmit  of  1.0  TU,  depends 
upon  the  amount  of  dilution  that  will 
occur  in  the  receiving  water.  In  waters 
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providing  dilution  of  more  than  three 
times  effluent  flow,  a  1.0  TU,  hmit  will 
be  sufficient  to  attain  and  maintain  the 
WET  criteria  recommended  in  the  TSD 
(0.3  TUJ.  (There  is  approximately  a 
three- fold  difference  between  the  1.0 
and  0.3  TU,  values.)  Indeed,  in  these 
situations,  there  is  a  possibility  that  a 
1.0  TU,  may  be  overly  stringent  since, 
in  these  situations,  the  actual  effect  of 
the  effluent  in  the  receiving  water,  after 
dilution,  may  be  less  than  0.3  TU,  if  the 
effluent  is  completely  mixed  after 
discharge.  However,  effluents  in  many 
of  these  situations  actually  form  plumes 
and  are  not  completely  mixed  for  some 
distance  downstream  of  the  discharge. 
Discharge  plumes  can  overlap  such  that 
the  toxic  effects  of  the  effluent  are 
compounded  in  the  ambient  water  to 
the  degree  that  the  toxicity  overwhelms 
the  immediate  aquatic  life  community. 
In  addition,  calculation  of  the  WET 
concentrations  at  the  edge  of  the  plumes 
can  pose  an  administrative  burden  in 
collecting  the  necessary  dispersion 
information  for  conducting  the 
calculations.  For  these  reasons,  the 
consensus  of  the  Steering  Committee 
was  to  propose  an  effluent  cap  of  1.0 
TU.. 

The  Steering  Committee  recognized 
that  in  discharge  situations  which 
provide  dilution  of  less  than  three  times 
the  effluent  flow,  the  1.0  TU,  effluent 
limitation  may  not  be  stringent  enough 
to  insure  that  a  narrative  "no  lethality" 
criterion,  the  0.3  TU,  value  or  other 
approved  numeric  criterion  for  acute 
WET  would  be  met.  The  reason  for  this 
lies  in  the  definition  of  1.0  TU,  as  100 
times  the  reciprocal  of  the  LC50.  The 
LC50,  as  previously  discussed  in  today's 
preamble,  is  the  effluent  concentration 
at  which  50  percent  of  the  exposed 
aquatic  organisms  demonstrate  lethality 
or  immobilization.  In  discharge 
dominated  situations  where  the 
receiving  water  is  comprised  of  a 
substantial  fraction  of  the  effluent,  an 
effluent  discharged  at  toxicity  of  1.0  TU, 
may  not  be  sufficiently  diluted  to 
prevent  lethality  to  organisms  in  the 
receiving  water.  In  these  situations,  the 
appropriate  control  on  toxicity  should 
be  based  on  the  threshold  at  which 
acute  toxicity  occurs.  The  proposed 
Guidance  uses  effluent  hmitations  on 
chronic  toxicity  as  the  means  for 
accomplishing  this.  In  contrast  to  the 
acute  effluent  limitation,  the  chronic 
effluent  limitation  is  based  on  meeting 
a  receiving  water  condition  of  1.0  TUc 
at  the  edge  of  the  mixing  zone,  if  such 
a  mixing  zone  is  allowed.  The  definition 
of  1.0  TUc  is  the  lowest  effluent 
concentration  at  which  no  effects, 
including  lethality  or  immobilization. 


are  observed.  It  is  a  measure  of  the 
threshold  of  incipient  toxicity. 
Therefore,  for  discharge  scenarios  with 
small  amounts  of  available  dilution, 
chronic  testing  should  be  performed  and 
evaluated  for  unacceptable  acute 
toxicity.  When  acute  effects  are 
measured,  then  a  chronic  limit  based 
upon  the  level  causing  lethal  effects 
should  be  imposed  in  addition  to  or  in 
lieu  of  the  1.0  TU,  effluent  cap. 

The  1.0  TU,  effluent  cap  is  consistent 
with  the  goal  of  the  GLWQA  at  Annex 
10,  Part  3.(a)(i).  where  acute 
toxicological  effects  are  prohibited.  The 
GLWQA  defines  acute  toxicological 
effects  as  whether  the  substance  is  lethal 
to  "one-half  of  the  test  population  of 
aquatic  animals  in  96  hours." 
Depending  on  the  test  species,  the  acute 
tests  will  last  for  either  48  hours  (for 
invertebrates)  or  up  to  96  hours  (for 
vertebrates).  Acute  mixing  zones  would 
provide  the  basis  for  toxicity  greater 
than  1.0  TU,,  and  are  therefore  not  part 
of  the  proposed  Guidance. 

EPA  invites  comment  on  the  utility  of 
other  options  for  preventing  acute  WET 
effects  in  low  dilution  receiving  water 
situations.  In  specific.  EPA  invites 
comment  on  the  use  of  another  acute 
WET  testing  endpoint.  such  as  the  LCi 
(effluent  concentration  at  which  1 
percent  of  the  organisms  demonstrate 
lethality  or  immobility)  or  a  chronic 
toxicity  test  endpoint  equivalent  to  0.3 
TU,.  either  applied  directly  as  an 
effluent  limitation  or  as  an  ambient 
condition  applied  at  the  edge  of  the 
mixing  zone.  EPA  also  invites  comment 
on  whether  the  final  Guidance  should 
allow  for  acute  mixing  zones,  and  if  so. 
what  should  be  the  maximum  size. 

In  addition,  EPA  invites  comment  on 
the  utility  of  other  options  for 
preventing  acute  WET  effects  in  high 
dilution  receiving  water  situations.  In 
specific.  EPA  invites  comments  on 
whether  the  proposed  effluent  cap  of  1.0 
TU,  is  too  restrictive  in  high  dilution 
situations,  and  if  so,  what  effluent 
conditions  would  be  fully  protective  of 
the  narrative  water  quality  criterion.  In 
addition,  EPA  invites  comment  on  the 
utility  of  an  ambient  criterion  of  0.3  TU, 
applied  at  the  edge  of  an  acute  mixing 
zone  for  these  situations,  and  on 
appropriate  methods  to  calculate  or 
estimate  acute  mixing  zones. 

EPA  also  invites  comments  on 
whether  it  would  be  appropriate  to 
allow  discharges  with  toxicity  in  excess 
of  1.0  TU,  where  site-specific 
information  is  available  to  demonstrate 
that  such  discharges  will  not  cause, 
contribute  or  have  the  reasonable 
potential  to  cause  or  contribute  to  an 
exceedance  of  a  State  or  Tribal  water 
quality  standard. 


ii.  Chronic  Toxicity  Control.  The 
proposed  Guidance,  at  procedure  6.A.2 
of  appendix  F,  requires  that  a  value  of 
1.0  TUc  must  be  maintained  at  all  points 
of  the  receiving  water  except  (i)  within 
a  mixing  zone,  or  (ii)  in  any  portion  of 
the  receiving  water  for  which  a 
permitting  authority  has  demonstrated 
that  due  to  the  site-specific  physical  and 
hydrological  conditions,  it  is 
unnecessary  to  apply  any  chronic  WET 
requirements  to  protect  aquatic  life.  The 
1.0  TUc  value  is,  by  definition,  the  point 
at  which  no  effect  is  observed  in  a  test 
solution  that  approximates  the  dilution 
of  the  effluent  in  the  receiving  water. 
This  requirement  is  consistent  with  the 
TSD  recommendation. 

EPA  invites  comment  on  the  ability  of 
1.0  TUc  applied  at  the  edge  of  a  chronic 
mixing  zone  to  sufficiently  achieve  a 
State  or  Tribe's  narrative  water  quality 
criterion.  In  particular,  EPA  invites 
comment  on  alternative  definitions  of 
1.0  TUc  based  on  the  use  of  a  different 
chronic  toxicity  test  endpoint  (for 
example  the  ICm  endpoint).  In  addition, 
EPA  invites  comment  on  whether  the 
1.0  TUc  criterion  should  be  adjusted 
higher  or  lower  to  reflect  the  sensitivity 
of  aquatic  organisms  indigenous  to  the 
Great  Lakes  System. 

Under  procedure  6.A.2  of  appendix  F 
of  the  proposed  Guidance,  a  Great  Lakes 
State  need  not  apply  the  1.0  TUc 
requirement  (and  therefore  need  not 
impose  a  chronic  WET  WQBEL)  when  a 
State  demonstrates  that  due  to  local 
physical  or  hydrologic  conditions  of  the 
receiving  water,  it  is  unnecessary  to 
apply  any  chronic  whole  effluent 
toxicity  requirements  to  protect  aquatic 
life.  This  text  is  similar  to  that  included 
in  procedure  1  of  appendix  F,  which 
provides  that  States  may  develop  site- 
specific  modifications  to  chronic 
aquatic  life  criteria/values  for  individual 
pollutants  to  reflect  local  physical  or 
hydrologic  conditions. 

As  explained  in  section  Vin.A  of  this 
preamble,  EPA  believes  that  there  may 
be  sites  within  the  Great  Lakes  System 
where,  due  to  physical  or  hydrologic 
conditions,  aquatic  life  will  not  remain 
for  more  than  96  hours.  In  such 
situations.  WQBELs  are  not  necessary  to 
protect  aquatic  life  from  chronic 
impacts.  Since  the  physical  and 
hydrologic  condition  justification  for 
the  exception  to  procedure  6.A.2  of 
appendix  F  is  functionally  equivalent  to 
a  justification  for  the  removal  of  a 
designated  use  at  40  CFR  131.10(g)(2), 
(4),  and  (5),  EPA  expects  this  exception 
will  typically  be  used  for  waters  where 
a  full  aquatic  life  use  is  unattainable. 
States  must  ensure  that  the  application 
of  this  exception  does  not  impair  the 
water  quality  of  downstream  waters. 
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EPA  invites  comment  on  the  ability  of 
this  exception  to  provide  adequate 
protection  of  waters  tributary  to  those 
waters  where  the  exception  may  apply. 
In  particular,  EPA  invites  comment  on 
the  use  of  a  96-hour  exposure  period  to 
define  the  waters  where  the  exception 
applies  and  whether  an  alternative 
definition  should  be  used. 

iii.  Numeric  and  Narrative  Criteria. 
The  proposed  Guidance  prohibits  any 
discharge  from  causing  or  contributing 
to  an  excursion  above  any  State  or  Tribe 
adopted  numeric  criteria  for  WET  or 
interpretation  of  the  narrative  criterion 
for  water  quality.  This  provision  was 
not  contained  in  the  Steering 
Committees  proposal.  EPA  added 
procedure  6.  A.  3  of  appendix  F  to  make 
it  clear  that  the  proposed  Guidance  on 
WET  merely  supplements,  rather  than 
replaces,  the  requirements  of  40  CFR 
122.44(d)(1)  for  dischargers  into  the 
Great  Lakes  System.  EPA  believes  that 
procedure  6.  A. 3  is  necessary  because 
there  may  be  instances  where  a 
Federally-approved  State  or  Tribal  water 
quality  standard  has  additional  or  more 
stringent  requirements  pertaining  to 
toxicity  than  those  contained  in  today's 
proposal.  Procedure  6. A. 3  makes  it  clear 
that  these  additional  requirements  must 
still  be  met.  EPA  soUcits  comment  on 
whether  or  not  procedure  6.A.3  of 
appendix  F  is  a  necessary  or  appropriate 
part  for  the  proposed  Guidance. 

b.  WET  Test  Methods.  Procedure  6.B. 
of  appendix  F  of  the  proposed  Guidance 
requires  all  WET  tests  be  performed  in 
accordance  with  test  procedures 
approved  under  40  CFR  part  136. 
Current  NPDES  regulations  at  40  CFR 
part  136  require  permitting  authorities 
to  use  analvtical  methods  promulgated 
di  40  CFR  part  136.  In  the  case  of  WET. 
there  are  no  promulgated  analytical 
methods.  When  there  is  no  analytical 
method  promulgated,  permitting 
authorities  have  the  discretion  to 
specify  the  method  for  use.  The 
proposed  Guidance  at  procedure  6.B  is 
consistent  with  this  current  NPDES 
requireiiiorn 

Althougn  EPA  has  yet  to  approve  any 
analytical  methods  for  WET  under  40 
CFR  part  136.  EPA  expects  to  do  so 
Detore  the  proposed  Great  Lakes  Watei 
Quality  Guiaance  is  nnaiized  Until 
such  methods  are  approved,  permitting 
authorities  have  the  discretion  under 
procedure  6.B  to  choose  appropriate 
analytical  methods. 

EPA  expects  that  permitting 
authorities,  in  exercising  this  discretion, 
will  require  WET  analytical  methods 
that  include  conditions  such  as  the  test 
species  to  be  used  in  tests,  length  of 
exposure  for  both  acute  and  chronic  test 
procedures,  conditions  of  the  effluent 


and  control  water  solution,  appropriate 
methods  for  evaluating  the  data,  and 
reporting  requirements. 

EPA  invites  comment  on  the  WET  test 
methods  that  should  be  identified  in  the 
final  Great  Lakes  Water  Quality 
Guidance.  In  addition,  EPA  invites 
specific  comment  on  what  factors  a 
permitting  authority  should  consider  in 
approving  any  particular  test,  and 
whether  consideration  of  such  factors 
should  be  required  in  the  final 
Guidance. 

c.  Permit  Conditions.  The  proposed 
Guidance  proposes  specific  permit 
requirements  for  each  of  three 
situations.  These  are: 

(1)  When  sufficient  data  demonstrate 
that  the  reasonable  potential  to  violate 
the  requirements  of  procedure  6.  A  of 
appendix  F  exists; 

(2)  When  sufficient  data  are  not 
available  to  determine  whether  the 
discharge  has  the  reasonable  potential  to 
violate  the  requirements  of  procedure 
6.A;and 

(3)  When  adequate  data  demonstrate 
that  reasonable  potential  to  violate  the 
requirements  of  procedure  6.  A  does  not 
exist. 

i.  Data  Indicates  the  Reasonable 
Potential  for  WET.  Procedure  6.C.1  of 
appendix  F  requires  that  permitting 
authorities  impose  effluent  limitations 
for  WET  when  sufficient  effluent- 
specific  data  demonstrate,  in  accordance 
with  procedures  6.D.2  or  D.3,  that  the 
reasonable  potential  exists  to  violate  the 
requirements  of  procedure  6.A. 
Procedure  6.C.I.  also  includes  three 
other  provisions: 

fl)  Chronic  WQBELs  shall  be 
calculated  based  upon  the  dilution 
calculations  specified  in  sections  C  and 
D  of  procedure  B3  of  appendix  F; 

(2)  A  schedule  of  compliance 
consistent  with  procedure  9  of  appendix 
F  of  the  proposed  Guidance  mav  be 
included  in  the  ^fPDES  permit;  and 

(3)  When  regulating  using  a  narrative 
criterion  for  water  quality,  a  specific 
WQBEL  for  WET  may  not  be  necessary 
if  it  can  be  shown  (and  documented  in 
a  laCT  sneet  or  siaiement  oi  oasis  tor  a 
NPDES  permit)  that  chemical-specifir 
WQBELs  will  ensure  compliance  with 
the  requirements  of  procedure  6.A. 

When  reasonable  potential  exists,  the 
etfluent  amiiaiions  for  acute  WET  will 
be  equal  to,  or  less  than,  1.0  TU,.  The 
effluent  limitations  for  chronic  WET 
will  be  derived  using  the  equation 
specified  in  procedure  B3.C.2.a  of 
appendix  F  for  lake  discharges  or  the 
Q»d  developed  for  the  discharge  using 
the  requirement  in  procedure  B3.D.3.a.i) 
for  tributary  discharges.  These  specific 
procedures  from  procedure  B3  calculate 
the  effect  of  dilution  in  establishing  an 


effluent  limitation  that  achieve  a 
criterion  at  the  edge  of  the  mixing  zone. 
EPA  believes  that  these  dilution 
considerations  that  were  developed  to 
apply  to  specific  pollutants  also  apply 
to  WET.  EPA  invites  specific  comment 
on  the  use  of  these  procedures  for  WET, 
and  if  not  appropriate,  suggestions  on 
what  alternative  procedure  should  be 
included  in  the  final  Guidance. 

EPA  expects  that  the  WQBELs  for 
WET  will  be  compared  for  compliance 
purposes  to  all  species  tested.  EPA 
invites  comments  on  whether  it  is 
necessary  to  provide  specific 
requirements  to  meet  the  most  sensitive 
species. 

Because  some  existing  dischargers 
may  not  be  able  to  meet  WET  limits  at 
the  time  that  their  permits  are  reissued 
or  modified  to  include  new  WET  limits, 
EPA  believes  that  allowing  some 
permittees  time  in  which  to  achieve 
compliance  may  be  appropriate  where 
allowed  for  in  State  or  Tribal  water 
quality  standards.  The  proposed 
Guidance  requires  that  compliance 
schedules,  however,  be  developed  in 
accordance  with  procedure  9  of 
appendix  F  of  the  proposed  Guidance. 
EPA  invites  comment  of  this  provision 
in  conjunction  with  the  comments  on 
procedure  9. 

The  provision  at  procedure  6.C.l.d 
mirrors  the  existing  regulation  at  40  CFR 
122.44(d)(l)(v).  As  discussed  earlier, 
EPA  is  including  this  provision  to 
eliminate  any  confusion  about  the 
applicabihty  of  40  CFR  122.44(d)(l)(v) 
to  facilities  covered  by  the  Guidance. 

ii.  Insufficient  Data  to  Determine  the 
Reasonable  Potential  for  WET.  As 
previously  discussed  in  this  preamble, 
40  CFR  122.44(d)(l)(i)  requires  a 
permitting  authority  to  impose  effluent 
limitations  whenever  it  finds  that  a 
facility  has  the  reasonable  potential  to 
cause  or  contribute  to  an  excursion 
above  a  State's  numeric  or  narrative 
water  quality  criterion.  Procedure  6.C.2 
of  the  proposed  Guidance  recognizes  the 
potential  for  a  permitting  authority  to 
have  insufficient  information  reliably  to 
ueiarmine  wnether  a  facility  causes,  has 
the  reasonable  potential  to  cause,  or 
contributes  to  such  an  excursion.  In  this 
instance,  the  proposed  Guidance 
requires  permitting  authorities  to  collect 
sufficient  information  by  requiring 
effluent  monitoring  in  permits. 

The  Technical  Work  Group 
recognized  the  necessity  to  make 
permitting  decisions  based  on  good 
information  and  the  preference  for 
facility-specific  effluent  monitoring  data 
for  making  these  decisions.  The 
Technical  Work  Group  considered 
several  ways  in  which  to  collect  such 
information.  One  approach  is  to  collect 
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the  necessary  infonnation  as  a  permit 
monitoring  condition.  In  this  approach, 
the  permitting  authority  would  impose 
specific  WET  monitoring  requirements 
that  reflect  the  site-specific  factors  of  the 
facility.  This  approach  allows  the 
permitting  authority  to  gather 
information  that  is  representative  of  the 
effluent  condition  over  a  multiple-year 
period,  and  therefore  the  effluent's 
variabihty  can  be  reasonably  assessed. 
In  addition,  this  approach  allows  the 
permitting  authority  to  tailor  the 
requirements  for  sample  collection  to 
the  specific  instances  of  the  facility 
based  on  the  information  in  the  permit 
application.  However,  this  approach 
does  delay  the  determination  of 
reasonable  potential  to  the  next  permit 
reissuance  action  which  may  be  five 
years  later. 

Another  approach  is  to  require 
sufficient  information  as  part  of  the 
permit  appfication  process.  In  this 
approach,  the  permitting  authority 
would  require  the  facility  to  collect  the 
necessary  WET  monitoring  information 
prior  to  permit  issuance.  This  approach 
has  the  advantage  in  providing  the 
necessary  information  to  make 
reasonable  potential  determinations 
before  the  first  permit  reissuance. 
However,  there  may  not  be  sufficient 
time  to  collect  such  information  prior  to 
permit  issuance  nor  may  the  permitting 
authority  know  of  all  site-specific 
factors  that  it  may  need  to  appropriately 
determine  the  monitoring  conditions. 

A  third  approach  is  for  the  permitting 
authority  to  collect  the  necessary 
information  itself  prior  to  permit 
issuance.  This  approach  has  the  same 
advantages  and  disadvantages  as 
requiring  facilities  to  submit  WET 
monitoring  information  with  the  permit 
appUcation.  It  also  has  the  additional 
disadvantage  of  imposing  a  large 
resource  burden  on  States  due  to  the 
need  to  send  inspectors  to  each  facility 
to  collect  the  information. 

The  Technical  Work  Group  proposed 
the  alternative  of  requiring  effluent 
monitoring  as  a  permit  condition.  This 
proposal  is  also  consistent  with  EPA's 
guidance  (TSD  at  page  60).  The 
proposed  Guidance  does  not  identify 
the  type  of  facility  required  to  collect 
this  information,  nor  the  amount  and 
type  of  effluent  monitoring  data  that 
would  comprise  a  sufficient  set  of 
information.  The  proposed  Guidance 
reserves  the  existing  discretion  of 
permitting  authorities  to  make  these 
decisions  based  on  the  site-specific 
characteristics  of  the  facility  and  its 
receiving  water.  In  deciding  what 
facilities  are  required  to  collect  effluent 
VET  monitoring  data,  permitting 
authorities  may  consider  a  number  of 


factors  including  the  type  of  facility,  the 
potential  sources  of  toxic  contaminants, 
the  presence  of  individual  toxic 
pollutants  in  the  effluent,  and  known 
impacts  on  the  receiving  water.  In 
deciding  the  type  of  monitoring  that 
comprises  a  sufficient  data  set,  EPA 
expects  permitting  authorities  to  require 
WET  tests  using  multiple  aquatic 
species  to  be  consistent  with  the 
provision  of  40  CFR  122.44(d)(l){ii)  that 
requires  consideration  of  aquatic  species 
sensitivity.  The  amount  of  information 
is  left  entirely  to  the  discretion  of  the 
permitting  authority;  the  means  to 
account  for  the  uncertainties  posed  by 
infi-equent  monitoring  are  addressed  in 
the  discussion  of  procedure  6.D  of 
appendix  F  of  part  132  in  today's 
preamble. 

Recognizing  that  the  approach  of 
collecting  effluent  monitoring  data  as  a 
permit  condition  could  delay  effluent 
controls  necessary  to  achieve  State 
numeric  and  narrative  water  quality 
criteria,  the  Technical  Work  Group  also 
proposed  that  such  effluent  monitoring 
be  combined  with  a  permit  requirement 
that  the  permittee  initiate  a  THE  if  the 
monitoring  demonstrated  the  reasonable 
potential.  The  effluent  conditions 
necessary  to  initiate  a  TRE  are  not 
specified  in  the  proposed  Guidance; 
again,  permitting  authorities  retain  the 
discretion  to  make  these  decisions  based 
on  the  site-specific  characteristics  of  the 
facility  and  its  receiving  water. 

EPA  invites  comment  on  this 
proposed  approach,  and/or  whether  any 
alternatives  should  be  included  in  the 
final  Guidance.  In  particular,  EPA 
invites  comment  on  whether  the  final 
Guidance  should  require  specific 
monitoring  conditions  such  as  the 
minimum  number  of  samples  to  be 
collected,  the  type  of  WET  tests  (acute 
or  chronic,  and  which  species],  and 
which  facilities  need  effluent  WET 
monitoring  as  a  permit  condition.  EPA 
also  invites  comment  on  whether  a  TRE 
should  be  required  as  a  permit 
condition  if  the  effluent  monitoring 
demonstrates  reasonable  potential,  and 
whether  the  final  Guidance  should 
include  a  specific  condition  that 
requires  initiation  of  a  TRE.  EPA  would 
also  like  comment  on  whether 
procedure  6  of  appendix  F  should 
require  a  specific  reopener  clause  for 
WET  as  opposed  to  or  in  addition  to  the 
TRE  requirement  mentioned  above. 

iii.  Data  Indicates  No  Reasonable 
Potential  for  WET.  Procedure  6.C.3  of 
appendix  F  restates  the  current 
authority  for  a  permitting  authority  to 
establish  monitoring  requirements  for 
WET  in  an  NPDES  permit.  The 
permitting  authority  may  decide  that  it 
is  appropriate  to  impose  continued 


testing  conditions  upon  those 
dischargers  for  which  it  does  not  find 
the  reasonable  potential  to  exceed 
numeric  or  narrative  water  quality 
criteria.  Where  the  permitting  authority 
concludes  that  a  continued  monitoring 
requirement  is  warranted  based  upon 
the  particular  circumstances  of  a 
discharge,  the  permitting  authority  may 
require  continued  testing  for  a 
reasonable  period  of  time  and  then 
evaluate  the  monitoring  results  at  the 
conclusion  of  this  period.  For  example, 
a  permitting  authority  may  decide  to 
impose  continued  monitoring  for  a 
discharger  for  which  available  effluent 
WET  data  are  limited  or  for  which  more 
recent  information  raises  the  specter  of 
reasonable  potential.  Under  sections  308 
and  402  of  the  CWA,  a  permitting 
authority  can  require  NPDES  permittees 
to  provide  WET  testing  data  to  assure 
compliance  with  State  or  Tribal  water 
quality  standards. 

d.  Reasonable  Potential 
Determinations.  The  proposed  Guidance 
specifies  how  a  permitting  authority 
shall  determine  the  reasonable  potential 
to  exceed  the  condition  of  procedure 
6.A  of  appendix  F.  These  specific 
procedures  are  similar  to  those  of 
procedure  5  of  the  proposed  Guidance 
which  pertains  only  to  individual 
pollutants. 

The  proposed  Guidance  requires  that 
the  factors  described  in  40  CFR 
122.44(d)(l)(ii)  be  evaluated  when 
making  a  determination  whether 
reasonable  potential  to  violate 
procedure  6.  A  of  appendix  F  exists. 
These  factors  need  to  be  considered  in 
all  evaluations  because  the  conditions  of 
40  CFR  122.44(d)  require  that  when  the 
reasonable  potential  to  exceed  State 
water  quality  standards  exists,  a  limit 
must  be  imposed  into  a  permit.  The 
conditions  for  evaluating  reasonable 
potential  are  not  limited  to  situations 
where  effluent-specific  data  £ire 
available.  The  regulatory  factors  which 
apply  to  WET  and  need  to  be  evaluated 
are:  accounting  for  existing  controls  on 
the  point  and  nonpoint  sources  of 
pollution,  the  variability  of  the  pollutant 
parameter  in  the  effluent,  the  sensitivity 
of  the  species  to  toxicity  testing  and 
where  appropriate  the  dilution  of  the 
effluent  in  the  receiving  water. 

The  first  factor  in  40  CFR 
122.44{d)(l){ii)  requires  that  existing 
controls  on  point  and  nonpoint  sources 
must  be  evaluated.  States  must  ensure 
that  existing  controls  on  adjacent 
discharges  and  the  discharge  of  interest, 
as  a  whole,  maintain  the  in-stream  water 
quality  requirements  for  acute  and 
chronic  WET.  If  the  total  controls 
cannot  ensure  that  the  WET 
requirements  will  be  attained  and 
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maintained,  then  additional  controls 
need  to  be  required  in  one  or  all  cases. 
Existing  State  procedures  also  need  to 
be  used  to  account  for  multiple 
dischargers  or  toxicity  from  upstream 
sources. 

Procedure  6  applies  for  the  most  part 
when  facility-specific  effluent  data  are 
available.  However,  there  are  situations 
when  a  permitting  authority  may 
determir.e  without  facility-specific 
effluent  data  that  the  reasonable 
potential  to  cause  an  excursion  of  a 
WET  criterion  or  the  narrative  criterion 
exists.  Effluent  data  from  similar 
industrial  operations  can  be  used  to 
evaluate  a  facility  for  which  no  effluent- 
specific  data  exist.  This  information, 
within  the  judgement  of  the  permitting 
authority  can  be  used  as  a  basis  for 
evaluating  whether  the  reasonable 
potential  to  violate  the  WET 
requirements  exists. 

When  affluent  data  are  available, 
procedures  6.D.1,  D.2  and  D.3  of 
appendix  F  also  apply.  It  is  believed 
that  the  procedures  set  forth  in 
procedures  6.D.I.  D.2  and  D.3 
incorporate  most  of  those  factors  to 
some  extent.  There  may  be  some 
situations,  however,  where  those 
formulas,  themselves,  do  not  involve  all 
of  the  evaluating  factors  from  40  CFR 
122.44(d](l)(ii).  In  those  situations,  the 
additional  factors  must  be  considered, 
i.  Characterizing  Acute  and  Chronic 
Toxicity  Values.  Great  Lakes  Guidance 
for  determining  the  reasonable  potential 
to  cause  or  contribute  to  a  violation  of 
State  water  quality  standards  for  toxicity 
is  provided  in  procedure  6.D  or 
appendix  F.  (The  Great  Lakes  Guidance 
for  assessing  reasonable  potential  to 
cause  or  contribute  to  water  quahty 
standards  violations  of  chemical- 
specific  numeric  criteria  is  included  in 
procedure  5  of  appendix  F,  which  was 
discussed  in  sectioft  Vni.E.  of  this 
preamble.)  Procedure  6.D.1  provides 
guidance  for  three  areas:  how  to 
characterize  effluents  when  more  than 
one  toxicity  result  is  available  for  a 
given  time  period;  how  to  evaluate 
toxicity  results  for  different  test  species; 
and  how  to  predict  either  chronic  or 
acute  toxicity  levels  if  only  one  of  the 
types  of  toxicity  results  are  available. 

If  several  acute  tests  are  performed  on 
an  effluent  discharged  on  a  given  day  or 
several  chronic  tests  are  performed 
during  a  given  month,  procedures 
e.D.l.a  and  l.b  recognize  that  averaging 
the  data  far  the  same  species  is 
appropriate.  When  only  one  WET  test 
sample  is  collected,  it  is  generally 
considered  representative  and  the  most 
toxic  result  for  each  species  is  used  to 
determine  if  an  effluent  causes,  has  the 
reasonable  potential  to  cause  or 


contributes  to  a  violation  of  the 
requirements  in  procedure  6.A. 
However,  due  to  the  possibility  that 
multiple  tests  may  be  conducted  during 
the  same  day  for  acute  tests  or  the  same 
month  for  chronic  tests,  the  proposed 
Guidance  provides  additional  guidance. 
Acute  test  results  generally  equate  to 
one  day  maxima,  and  therefore  the 
proposed  Great  Lakes  Guidance 
proposes  that  all  acute  tests  for  the  same 
species  collected  during  one  contiguous 
24-hour  period  will  be  averaged  to  give 
one  daily  result.  Similarly,  since 
chronic  test  results  in  the  existing  Great 
Lakes  State  NPDES  programs  generally 
equate  to  monthly  average 
concentrations,  all  chronic  tests  taken 
during  the  same  calendar  month  for  the 
same  species  will  be  averaged  to  give 
one  monthly  result.  The  acute  and 
chronic  averages  will  be  used  in  the 
comparison  provided  in  procedure  6.D.2 
and  procedure  6. D.3.  respectively,  to 
determine  the  need  for  a  limit. 

The  regulations  at  40  CFR 
122.44(d)(l)(ii)  require  that  species 
sensitivity  be  taken  into  account  when 
determining  whether  the  reasonable 
potential  to  exceed  water  quality 
standards  exist.  Species  sensitivity 
occurs  because  aquatic  species  react 
differently  to  the  causes  of  the  toxicity 
in  an  effluent.  In  order  to  address  this 
potential  for  variation  and  to  be 
consistent  with  the  regulatory 
requirements,  the  proposed  Guidance  at 
procedures  B.D.l.a  and  l.b  of  appendix 
F  provides  explicit  direction  to  average 
only  test  results  which  are  for  the  same 
test  species.  If  the  results  from  a 
sensitive  species  were  averaged  with  a 
less  sensitive  species,  the  average  would 
mask  the  worse  case  toxicity  levels  for 
the  most  sensitive  species.  The 
"average"  results  for  each  species  along 
with  other  available  effluent  data  will  be 
used  in  the  reasonable  potential 
determinations  provided  in  procedures 
6.D.2orD.3. 

The  provision  in  paragraph  D.l.c  of 
procedure  6  of  appendix  F  provides  the 
guidance  for  a  State  or  Tribe  to  predict 
chronic  toxicity  from  acute  toxicity 
results  or  acute  toxicity  from  chronic 
toxicity  resuhs.  if  one  of  the  types  of 
toxicity  test  results  are  not  available.  It 
is  not  unusual  to  have  only  one  type  of 
test.  i.e.  either  acute  WET  tests  or 
chronic  WET  tests,  for  a  particular 
effluent.  The  acute-to-chronic  ratio 
(ACR)  expresses  the  relationship 
between  the  concentration  of  WET,  or  a 
toxicant  causing  acute  toxicity  to  a 
species,  and  the  concentration  of  WET, 
or  a  toxicant  causing  chronic  toxicity  to 
the  same  species.  An  ACR  is  commonly 
used  to  extrapolate  to  a  chronic  toxicity 
concentration  using  exposure 


considerations  and  available  acute 
toxicity  data  when  chronic  toxicity  data 
for  the  effluent  in  not  available.  This  is 
often  used  in  order  to  reduce  testing 
costs.  The  ACR  Is  ideally  calculated 
using  effluent-specific  acute  and 
chronic  test  results.  In  the  absence  of 
data  to  develop  a  facility-specific  ACR, 
the  TSD  suggests  that  an  ACR  of  10  is 
an  appropriate  defauh.  The  default  ACR 
is  the  upper  90th  percentile  of  all  the 
ACR  data  presented  in  appendix  A-3  of 
the  TSD.  Given  the  protective  margin  of 
safety  inherent  with  the  use  of  a  critical 
flow  for  the  calculation  of  a  chronic 
receiving  water  concentration,  an  ACR 
of  10  should  provide  ample  protection 
against  chronic  instream  impacts. 

The  proposed  Guidance  states  that 
effluent-specific  ACRs  shall  be  used 
where  available.  Gathering  enough  data 
to  develop  an  effluent-specific  ACR  can 
be  costly  and  may  be  unnecessary  to 
characterize  an  effluent.  The  proposed 
Great  Lakes  Guidance,  consistent  with 
National  guidance,  allows  the  use  of 
effluent  specific  ACRs,  and  in  the 
absence  of  effluent  specific  ACR,  the  use 
of  a  defauh  ACR  of  10.  EPA  invites 
comments  on  whether  other  values 
above  or  below  10  would  be  more 
suitable  for  default  ACRs.  EPA  would  be 
interested  in  receiving  comment  on  the 
alternative  numbers  and  the  justification 
for  those  alternative  ACRs. 

ii.  Specific  Conditions  for  Acute 
Toxicity.  The  Great  Lakes  Guidance  for 
WET  also  contains  specific 
requirements  for  determining  the 
reasonable  potential  to  exceed  the 
conditions  of  procedure  6.  A  of  appendix 
F  when  effluent  data  are  available. 
Procedure  6.D  contains  the  reasonable 
potential  requirements  for  WET  which 
are  equivalent  to  procedure  5  for 
chemical-specific  criteria.  Procedures 
6. D.2  and  D.3  provide  customized 
requirements  for  determining  the 
reasonable  potential  to  violate  the  WET 
requirements  in  procedure  6.  A  for  acute 
and  chronic  WET  effects,  respectively. 
Specifically  for  acute  toxicity, 
reasonable  potential  exists  if  the  results 
from  an  acute  WET  test  divided  into  50 
percent  is  less  than  a  factor  that 
accounts  for  effluent  variability  and  the 
number  of  effluent  samples  collected. 

These  factors  were  calculated  using  a 
95  percent  confidence  level  and  a  95 
percent  probability  basis.  The  factor  is 
applied  to  account  for  uncertainties  and 
variability  with  the  effluent  data.  As 
mentioned  above,  this  is  a  function  of 
the  number  of  samples  and  the 
coefficient  of  variation  of  the  effluent 
samples.  Because  of  the  uncertainty  in 
deriving  a  CV  for  data  sets  with  less 
than  10  data  points,  the  CV  is  assumed 
to  be  0.6.  For  data  sets  with  10  or  greater 
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samples,  the  CV  shall  be  calculated  by 
determining  the  standard  deviation  of 
the  values  and  dividing  by  the  mean. 

The  term  "individual  WET  tests" 
means  any  results  of  acute  WET  tests 
derived  from  samples  taken  on  a 
particular  day  when  no  other  test  results 
are  available  for  the  same  day,  and  the 
average  of  results,  derived  in  accordance 
with  procedure  B.D.l.a,  when  more  than 
one  sample  was  taken  on  a  particular 
day.  The  samples  used  in  averaging 
results  for  a  day,  would  not  be 
accounted  for  in  the  number  of  samples 
for  determining  the  CV.  For  example,  a 
permittee  may  have  eight  acute  test 
results  of  samples  taken  on  8  separate 
days.  In  addition,  a  sample  was  split 
between  the  permittee  and  EPA  during 
an  inspection  on  another  day.  Assuming 
that  both  results  of  the  split  sample 
meet  the  appropriate  quality  assurance 
goals,  both  shall  be  averaged  and  the 
results  treated  as  one  sample  and  one 
result,  in  accordance  with  the  guidance 
at  procedure  B.D.l.a.  In  order  to 
determine  whether  effluent  has  the 
reasonable  potential  according  to 
procedure  6.D.2,  the  CV  would  be  based 
upon  a  sample  of  9  results  and  not  10 
results. 

The  equation  at  procedure  6.D.2 
provides  a  concise  formula  with  which 
to  determine  whether  the  reasonable 
potential  e.xists  to  violate  the  1.0  TU, 
effluent  cap  and  therefore  violate  any 
narrative  criterion  for  water  quality  or 
numeric  criterion  for  acute  WET.  The 
equation  is  based  upon  the  discussion 
provided  in  the  TSD  for  determining 
whether  reasonable  potential  exists. 
This  equation  and  the  premise  in  the 
TSD  is  to  statistically  estimate  the 
greatest  level  of  WET  that  could  exist  in 
a  particular  effluent.  A  statistically 
derived  factor  is  applied  to  the  highest 
WET  level  based  upon  actual  effluent 
data.  The  resultant  would  then  be  the 
estimate  of  the  highest  possible  level  of 
acute  WET  that  could  be  reasonably 
expected  in  the  effluent. 

This  procedure  is  consistent  with  that 
specified  in  procedure  5  of  the  proposed 
Guidance.  The  preamble  discussion  at 
section  Vin.E.2.b.i  provides  a  thorough 
explanation  of  the  justification  for  this 
statistical  approach  used  in  both 
procedures.  The  equation  has  been 
modified  for  acute  toxicity,  to  relate  to 
the  TSD  recommendations  with  the 
basic  policy  of  the  Steering  Committee 
of  no  acute  mixing  zones  beyond  1.0 
TU„  the  criterion  will  equal  50  percent 
without  accounting  for  additional 
receiving  water  flow.  The  expression  of 
the  process  has  been  placed  in  equation 
format  for  the  proposed  Great  Lakes 
Guidance. 


Comments  on  the  basic  statistical 
approach  should  address  the  discussion 
provided  in  the  preamble  discussion  for 
procedure  5  of  appendix  F.  EPA  invites 
comments,  however,  regarding  whether 
the  application  of  this  reasonable 
potential  procedure  is  appropriate  for 
acute  WET. 

iii.  Specific  Conditions  for  Chronic 
Toxicity.  The  reasonable  potential 
determination  for  chronic  toxicity  is 
similar  to  the  discussion  for  acute 
toxicity.  The  proposed  Great  Lakes 
Guidance  formula  for  determining 
whether  reasonable  potential  to  exceed 
the  1.0  TUc  requirement  is  that 
reasonable  potential  exists  if  the  level  of 
chronic  toxicity  of  the  effluent  is  greater 
than  the  reciprocal  of  the  product  of  a 
multiply  factor  and  the  receiving  water 
concentration  (RWC)  of  the  effluent. 
Again,  the  size  of  the  data  sets  dictates 
the  CV  that  is  used  in  selecting  the 
multiplying  factor.  In  addition,  the 
dilution  flow  from  the  receiving  water  is 
taken  into  account.  The  dilution  flow  is 
calculated  using  the  guidance  from 
procedure  B3.C  for  lake  dischargers  and 
procedure  B3.D  for  tributary 
dischargers. 

The  proposed  Great  Lakes  Guidance 
provides  additional  requirements  when 
deriving  the  appropriate  amount  of 
dilution  which  should  be  used  in 
developing  the  RWC.  The  RWC  is  based 
upon  the  dilution  of  the  effluent  in  the 
receiving  water.  For  tributary 
discharges,  the  RWC  is  calculated 
differently  if  the  entity  uses  the 
receiving  water  for  any  portion  of  its 
process  wastewater.  For  entities  which 
do  not  use  the  receiving  water  for  the 
source  water,  the  RWC  is  the  source 
flow  divided  by  the  sum  of  the  Q»d 
derived  using  procedure  B3  of  appendix 
F  plus  the  effluent  flow.  For  entities 
which  use  the  receiving  water  for  some 
or  all  of  its  source  water,  the  RWC  is 
derived  by  dividing  the  effluent  flow  by 
the  Q^.  The  RWC  for  lake  discharges  is 
the  effluent  flow  divided  by  11. 

When  the  RWC  is  high  and  the 
coefficient  of  variation  is  great,  the 
formula  will  calculate  chronic  effluent 
levels  that  cannot  be  measured.  For  the 
situations  where  B  is  greater  than  1/ 
RWC,  the  proposed  Great  Lakes 
Guidance  provides  flexibility  for  the 
State  to  review  the  raw  chronic  toxicity 
results  to  determine  whether  or  not  the 
discharge  has  the  reasonable  potential  to 
exceed  the  1.0  TUc  level. 

This  formula  is  consistent  with  the 
guidance  provided  in  the  TSD.  section 
3.  The  proposed  Great  Lakes  Guidance 
recommends  estimating  an  upper  bound 
of  the  amount  of  toxicity  which  would 
be  allowed  in  the  receiving  water  based 
upon  the  available  dilution.  If  the 


chronic  test  results  exceed  the  upper 
bound  estimate  of  what  can  be 
discharged,  then  the  effluent  has  the 
reasonable  potential  to  cause  an 
excursion  above  the  numeric  chronic 
WET  requirement. 

EPA  invites  comments  on  whether 
this  approach  is  appropriate  for 
determining  the  reasonable  potential  to 
exceed  the  chronic  WET  requirements 
of  procedure  6.  A  of  appendix  F. 

e.  State  and  Tribal  Adoption  of 
Guidance.  Section  132.4(a)(7)  of  the 
proposed  Guidance  requires  Great  Lakes 
States  and  Tribes  to  adopt  procedures 
that  are  consistent  with  the  proposed 
Great  Lakes  Water  Quality  Guidance. 
Great  Lakes  States  and  Tribes  shall 
adopt  procedures  for  deriving  permit 
limits  to  control  WET  that  are  consistent 
with  procedure  6  of  the  Implementation 
Procedures  of  appendix  F  of  the 
proposed  Guidance.  Procedure  6  of  the 
proposed  Guidance  is  intended  to 
implement  both  narrative  and  numeric 
criteria  for  toxicity.  In  the  event  a  Great 
Lakes  State  or  Tribe  chooses  to  regulate 
WET  through  narrative  water  quality 
criteria,  those  criteria  may  not  be 
implemented  in  any  manner  less 
stringent  than  specified  in  the  proposed 
procedure.  In  the  event  a  Great  Lakes 
State  or  Tribe  chooses  to  regulate  WET 
through  numeric  water  quality  criteria, 
those  numeric  criteria  must  be 
sufficiently  stringent  to  provide  a  basis 
for  requiring  all  dischargers  to  comply 
with  the  terms  of  procedure  6.A  of 
appendix  F. 

In  addition,  a  Great  Lakes  State  or 
Tribe  must  adopt  procedures  that,  at  a 
minimum,  require  consideration  of  the 
same  types  of  information  as  specified 
in  the  proposed  procedure  6.D  of 
appendix  F  and  reach  a  decision  that  an 
effluent  limit  is  necessary  where  the 
proposed  procedures  6.D.2  and  D.3 
require  effluent  limitations. 

G.  Loading  Limits 

1.  Expression  of  WQBELs  as 
Concentration  and  Mass  Loading  Rates 

In  the  proposed  Guidance,  EPA  is 
proposing  to  require  that  water  quality- 
based  effluent  limits  (WQBELs)  for  all 
pollutants  discharged  to  the  Great  Lakes 
System  be  limited  in  NPDES  permits  in 
terms  of  concentration  and  mass  loading 
rate,  except  for  those  which  cannot 
appropriately  be  expressed  in  terms  of 
mass.  These  requirements  are  intended 
to  clarify  what  EPA  believes  to  be  the 
appropriate  application  of  the  existing 
Federal  regulations  at  40  CFR  122.45(f) 
to  the  Great  Lakes  System  to  most 
effectively  implement  the  objectives  of 
the  Clean  Water  Act  and  GLWQA. 
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The  unique  character  of  the  Great 
Lakes  System  is  the  basis  for  the 
proposed  requirement  that  WQBELs  be 
expressed  in  terms  of  both 
concentration  and  mass  loading  rates. 
Because  of  the  long  retention  time  and 
the  complex  flow  patterns  of  the  water 
in  the  Great  Lakes  System,  the  Lakes 
tend  to  act  as  a  sink,  accumulating 
persistent  pollutants  discharged  to 
them.  Many  of  the  lingering 
contamination  problems  in  the  Great 
Lakes  System  are  the  result  of  the  long- 
term  build-up  and  slow  elimination  rate 
of  persistent  contaminants  in  the 
System.. These  characteristics  are 
discussed  in  Background  sections  LA 
and  LD  of  the  preamble.  During 
deliberations  on  the  proposed  Guidance, 
the  Great  Lakes  States  proposed 
inclusion  of  a  provision  requiring  the 
expression  of  WQBELs  as  both 
concentration  and  mass  loading  rate 
values  to  protect  the  integrity  of  the 
Great  Lakes  System.  In  particular, 
concerns  were  expressed  that  increased 
loads  of  pollutants,  which  might  comply 
with  concentration  limits.  co)Jd 
accumulate  in  the  Great  Lakes  System 
and  result  in  increased  difficulty  in 
attaining  the  goals  and  objectives  of  the 
Clean  Water  Act,  the  GLWQA  and  the 
Great  Lakes  Governors*  Toxics 
Agreement.  The  Great  Lakes  States  were 
concerned  that  any  additional 
accumulation  of  these  chemicals  in  the 
Great  Lakes  System  could  prevent  the 
attainment  of  beneficial  uses. 

EPA  shares  these  concerns  and 
believes  that  the  use  of  mass  loading 
rate  limitations  is  appropriate  to 
implement  the  general  purpose  of  the 
GLWQA  to  restore  and  maintain  the 
chemical,  physical  and  biological 
integrity  of  the  waters  of  the  Great  Lakes 
Basin  Ecosystem.  In  order  to  achieve 
this  purpose,  the  Governments  of  the 
United  States  and  Canada  agreed  in  the 
GLWQA  to  establish  programs  to 
eliminate  and  reduce  to  the  maximum 
extent  practicable  the  discharge  of 
pollutarits  into  the  Great  Lakes  System. 
(Article  ID.  The  Governments  also 
agreed  that,  consistent  with  these 
pro\asions  of  the  GLWQA.  it  is  the 
poUcy  of  the  United  States  and  Canada 
that  "the  discharge  of  toxic  substances 
in  toxic  amounts  be  prohibited  and  the 
discharge  of  any  or  all  persistent  toxic 
substances  be  virtually  eliminated." 
(Article  U(a)).  Additionally,  the  United 
States  and  Canada  agreed  that  all 
reasonable  and  practicable  measures 
must  be  taken  to  maintain  and  improve 
the  existing  water  quality  in  those  areas 
of  the  boundary  waters  of  the  Great 
Lakes  System  where  such  water  quality 
is  better  than  that  prescribed  by  Specific 


Objectives  and  in  those  areas  having 
outstanding  natural  resource  value. 
(Article  IV(c)).  The  proposed 
requirement  to  establish  both 
concentration  and  mass-based  WQBELs 
in  permits  for  discharges  of  pollutants  to 
the  Great  Lakes  System  will  help  to 
assure  progress  toward  these  goals  and 
objectives. 

The  existing  Federal  regulations  at  40 
CFR  122.45(f)  require,  with  several 
limited  exceptions,  the  establishment  of 
mass  loading  limitations  in  NPDES 
permits.  The  following  discussion 
compares  the  requirements  in  the 
proposed  Guidance  to  the  existing 
regulation,  with  emphasis  on  the 
exceptions  in  the  existing  regulation. 

First,  the  proposed  Guidance  provides 
one  exception  from  the  requirement  to 
express  WQBELs  in  both  concentration 
values  and  mass  loading  rates. 
Consistent  with  the  existing  Federal 
regulations  at  40  CFR  122.45(0(1),  the 
proposed  Guidance  does  not  require 
Great  Lakes  States  to  express  WQBELs 
as  mass  loading  rates  for  pollutants 
which  cannot  be  appropriately 
expressed  in  terms  of  mass,  such  as  pH, 
color,  temperature,  or  radiation. 

Second,  the  Federal  regulation  also 
includes  an  exception  to  the 
requirement  for  tJie  development  of 
mass-based  WQBELs  for  pollutants  for 
which  technology-based  limits, 
developed  on  a  case-by-case  basis  using 
40  CFR  125.3.  cannot  feasibly  be 
expressed  in  terms  of  mass.  Because  the 
proposed  Guidance  does  not  apply  to 
technology-based  limits,  it  does  not 
affect  the  application  of  thus  provision 
of  the  Federal  regulations. 

Third,  the  proposed  Guidance  does 
not  include  the  exception  from  mass 
limits  in  40  CFR  122.45(f)  for  pollutants 
for  which  applicable  standards  or 
limitations  are  expressed  in  terms  of 
other  units  of  measurement.  Based  on 
this  exception,  permitting  authorities 
are  not  currently  required  to  establish 
mass  loading  rate  WQBELs  in  all  NPDES 
permits  if,  for  example,  the  applicable 
water  quality  standards  are  expressed 
only  in  terms  of  concentration  in  the 
ambient  water,  Although  40  CFR 
122.45(f)  does  not  require  establishment 
of  mass  loading  hmits  in  all  permits 
under  these  circumstances,  the 
permitting  authority  must,  however, 
currently  include  any  Umits  determined 
necessary  based  on  best  professional 
judgment  to  meet  water  quality 
standards,  including,  where 
appropriate,  mass  loading  rate  limits. 
(CWA  sec.  301(b)(1)(c);  40  CFR 
122.44(d).) 

The  proposed  Guidance  is  consistent 
with  existing  EPA  guidance  supporting 
the  use  of  mass  loading  rate  limitations 


to  protect  water  quality  under  these 
circumstances.  The  March  1991  revised 
"Technical  Support  Document  for  Water 
Quality-based  Toxics  Control  (TSD)". 
which  is  available  in  the  administraUve 
record  for  this  proposed  rulemaking, 
provides  EPA's  current  nationwide 
guidance  on  the  implementation  of  the 
statutory  requirements  of  section 
301(b)(1)(C)  of  the  Clean  Water  Act  and 
the  associated  Federal  regulations, 
specifically  40  CFR  122.44(d)(1).  Copies 
of  this  document  are  also  available  upon 
written  request  from  the  person  listed  in 
section  Xm  of  this  preamble.  The  TSD 
explicitly  addresses  the  expression  of 
WQBELs  in  terms  of  mass  loading  rates. 
Section  5.7.1  of  the  TSD  clarifies  that 
mass  loading  rate  limitations  are 
especially  important  for  the  control  of 
bioconcentratable  pollutants  or  those 
pollutants  with  effluent  concentrations 
that  are  below  detection  levels.  It  further 
supports  the  complementary  use  of 
concentration  Hmits  and  mass  limits, 
particularly  in  low  dilution  situations. 
(See  also  49  FR  38031.  September  26, 
1984,  "Permit  writers  are  encouraged  to 
express  limits  in  terms  of  both  mass  and 
concentration.  Mass-based  Umits  are 
necessary  and  encouraged  to  prevent  the 
use  of  dilution  as  a  means  of  treatment 
and  also,  where  water  quahty  is 
limiting,  control  total  loadings  in  regard 
to  the  assimilative  capacity  of  the 
receiving  water  body.") 

Finally,  the  proposed  Guidance  to 
express  WQBELs  as  both  concentration 
values  and  mass  loading  rates  is 
necessary  to  implement  the  proposed 
antidegradation  policy  for  the  Great 
Lakes  System.  The  use  of  mass  Hmits  in 
the  Great  Lakes  antidegradation  analysis 
is  discussed  in  appendix  E  of  the 
proposed  Guidance. 

For  the  reasons  identified  above,  EPA 
believes  that  WQBELs  for  discharges  to 
the  Great  Lakes  System  should  be 
established  as  both  a  concentration 
value  and  an  equivalent  mass  loading 
rate.  EPA  requests  comment  on  all 
aspects  of  procedure  7  of  appendix  F  of 
part  132  including  whether  the 
requirement  to  establish  WQBELs  as 
both  concentration  values  and  mass 
loading  rates  should  be  Hmited  to  an 
identified  class  of  pollutants,  (e.g., 
persistent  or  bioaccumulative 
pollutants)  and  identification  of  any 
alternative  provisions  to  achieve  the 
goals  of  the  CWA.  GLWQA,  and  the 
Great  Lakes  Governors'  Toxics 
Agreement. 

2.  Procedures  to  Calculate  Mass  Loading 
Limits 

Proposed  procedure  7  of  appendix  F 
establishes  procedures  to  calculate  mass 
loading  rate  effluent  Umitations  to 
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restrict  the  hiadings  of  pollutants  to  the 
Crsat  Lakes  System.  As  discussed 
above,  procedure  7  requires  that  when 
a  WQBEL  is  developed  based  on 
procediiFss  3,  5,  or  other  State 
procedures,  the  limitation  must  be 
expressed  m  terms  of  both 
concentration  and  mass  loading  rate. 

Proposed  procedure  7  also  requires 
that  the  concentration  and  mass 
limitations  must  be  consistent  in  terms 
of  daily,  weekly,  and  monthly  averages, 
or  in  other  appropriate  time-related 
terms,  (procedure  7.A).  For  example, 
where  a  concentiation-based  WQBEL  is 
expressed  in  terms  of  maximum  daily 
and  average  monthly  Umitations.  the 
corresponding  mass  loading  rate 
limitations  must  likewise  be  expressed 
as  maximum  daily  cmd  average  monthly 
limitations.  The  existing  Federal 
regulation  at  40  CFR  122.45(d)  requires 
that  limitations  for  continuous 
discharges  be  expressed,  unless 
impracticable,  as  average  weekly  and 
average  month'y  limitations  for  POTWs 
and  maximum  daily  and  average 
monthly  limitations  for  all  other 
continuous  discharges.  The  proposed 
Guidance  does  not  change  these  existing 
requirements,  but  instead  ensures 
consistency  be+ween  mass  and 
concentration-based  limitations  in 
individual  NPDES  permits. 

During  the  Initiative  (Committee's 
deliberations  on  the  proposed  Guidance, 
an  alternative  was  considered  regarding 
the  use  of  averaging  periods  for 
WQBELs  that  are  based  on  the  criterion 
that  the  limits  were  derived  to  protect. 
Under  such  an  alternative,  WQBELs 
would  be  expressed  in  terms  which  are 
consistent  with  the  duration  of  the 
criterion/value  upon  which  the 
limitations  were  based.  For  example, 
WQBELs  based  upon  acute  aquatic  life 
criteria  would  be  expressed  only  as 
daily  maxima.  Similarly,  it  would  be 
acceptable  under  such  an  approach  to 
express  WQBELs  based  on  human 
health  criteria  as  only  annual  averages 
because  the  human  health  criteria  are 
derived  using  long-term  exposure 
assumptions.  This  approach,  however, 
appears  is  inconsistent  with  the  existing 
NPDES  regulations  for  continuous 
discharges  at  40  CFR  122.45(d).  The 
existing  regulation  allows  deviations 
from  the  standard  application  of  daily 
ma3dma  or  weekly  averages,  and 
monthly  averages  only  in  cases  where 
deriving  such  limitations  is 
impracticable.  EPA's  guidance  provided 
in  the  TSD  provides  the  mechanism  in 
most  circumstances  to  derive  daily 
maximum,  weekly  average,  and  monthly 
average  limitations,  regardless  of  the 
criterion,  as  is  required  by  the  existing 
regulation.  EPA  welcomes  comment  on 


all  aspects  of  procedure  7.  A  of  appendix 
F,  including  the  identified  alternative, 
other  alternatives,  and  the  practicability 
of  implementing  the  proposed 
ap{>roach.  EPA  also  requests  comment 
on  whether  only  requiring  that  mass 
loading  limitations  be  expressed  as 
monthly  averages,  in  combination  with 
the  appropriate  concentration  limits 
which  would  still  be  required  to  fully 
implement  40  CFR  122.45(d).  would 
adequately  implement  the  objectives  of 
the  CWA  and  GLWQA  for  the  Great 
Lakes  System.  As  discussed  below  with 
regard  to  wet-weather  discharges,  such 
an  approach  may  be  appropriate  to 
address  short-term  effluent  mass 
discharge  variability  that  may  be 
associated  with  wet  weather. 

Proposed  procedure  7.B  of  appendix  F 
directs  the  permit  writer  to  use  effluent 
flow  rates  when  developing  the  mass 
loading  rate  limits  that  are  consistent 
with  those  used  in  procedures  3,  5,  or 
other  State  procedures,  to  develop  the 
concentration-based  WQBELs.  For 
example,  imder  procedure  3  of 
appendix  F,  a  specific  effluent  flow  rate 
and  a  receiving  water  flow  rate  will  be 
utilized  for  each  pollutant  to  determine 
the  TMDL  and  WLA,  and  from  them  the 
WQBEL,  that  will  protect  the  water 
quality  standards  (WQS)  in  the 
receiving  water.  Under  the  requirements 
of  procedure  7.B,  an  effluent  flow  rate 
that  is  consistent  with  that  used  in  the 
foregoing  process  to  derive  a 
concentration-based  WQBEL  for  a 
pollutant  would  be  applied  to  derive  the 
mass  loading  rate  limitation.  The 
existing  Federal  regulations  at  40  CFR 
122.44(d)(l)(vii)(B)  and  123.25(a)(15) 
require  that  water  quaUty-based  effluent 
limits  in  State  and  Federal  NPDES 
permits  be  "*  *  *  consistent  with  the 
assumptions  and  requirements  of  any 
available  wasteload  allocation  for  the 
discharge  •  •  •".By  specifying  this 
requirement  in  today's  proposal,  EPA 
believes  that  it  will  eliminate  confusion 
that  might  arise  regarding  the  proper 
effluent  flow  rate  to  be  used  in 
development  of  mass  loading  rate 
permit  limitations  and  thereby  ensiire 
greater  consistency  between  WQBELs  in 
the  Great  Lakes  System. 

During  the  deliberation  process  on  the 
proposed  Guidance,  EPA  and  the  Great 
Lakes  States  considered  requiring 
permitting  authorities  to  use  design 
flows  for  POTWs  and  annual  average 
flows  for  industrial  facilities  in  all 
circumstances  to  calculate  mass  loading 
Umitations  as  an  alternative  to  proposed 
procedure  7.B.  These  flows  are  used  as 
default  values  by  some  Great  Lakes 
States  in  establishing  WQBELs  and  may 
have  the  beneficial  effect  of  providing  a 
consistent  requirement  appUcable  to  all 


WQBELs  in  a  permit,  rather  than 
requiring  the  development  of  differing 
effluent  flow  rates  to  correspond  to 
different  criteria.  EPA  is  not  proposing 
this  alternative  in  the  proposed 
Guidance,  because  EPA  believes  that  It 
is  more  appropriate  to  ensure  that  the 
permitting  authority  retains  the 
flexibility  in  establishing  effluent  flow 
rates  to  adequately  account  for  effluent 
variability.  EPA  welcomes  comment  on 
all  aspects  of  procedure  7.B,  including 
the  identified  alternative  or  other 
alternative  procedures. 

3.  Special  Provisions  Applicable  to  Wet- 
weather  Discharges 

During  Technical  Work  Group 
deliberations  on  the  proposed  Guidance. 
EPA  and  the  Great  Lakes  States 
considered  including  specific 
provisions  in  the  loading  hmits 
procedure  to  address  elevated  effluent 
flows  from  continuous  discharges  that 
might  occur  during  wet-weather 
discharge  events.  EPA  is  not  proposing 
such  text  in  the  proposed  Guidance 
because  it  believes  that  the  procedures 
for  development  of  TMDLs  and  WLAs, 
and  from  them  WQBELs.  already 
provide  the  permitting  authority  with 
the  ability  to  adequately  account  for 
effluent  variability  in  continuous 
discharges,  including  that  resulting  from 
wet-w«ather  events.  EPA  invites 
comment  on  this  conclusion  and  on  the 
provisions  discussed  below,  which  were 
considered  by  the  Technical  Work 
Group. 

During  Technical  Work  Group 
deliberations  on  the  proposed  Guidance, 
concerns  were  expressed  regarding  the 
increased  discharge  flow  rates  that 
might  be  associated  with  wet  weather, 
and  their  effect  on  compliance  with 
mass  loading  rate  limitations. 
Specifically,  it  was  argued  that  if  wet- 
weather  events  increase  the  flow  rates 
from  certain  point  source  discharges, 
the  potential  to  exceed  mass  loading 
rate  limits  may  also  increase  if  the  wet- 
weather  portion  of  the  discharge  carries 
any  of  the  limited  pollutants.  Lii 
contrast,  it  was  argued  that  wet  weather 
will  generally  not  pose  a  similar 
concern  for  compliance  with 
concentration  Umits.  as  the  wet-weather 
component  of  a  discharge  will  typically 
be  dilute  even  when  it  may  be 
contaminated  with  the  limited 
pollutant.  Furthermore,  the  effect  of  the 
wet-weather  discharges  on  the  receiving 
water  may  be  more  complicated  as 
nonpoint  contributions  may  increase 
and  the  resulting  ambient  pollutant 
concentrations  may  increase  or 
decrease.  The  effect  of  wet  weather  on 
compUance  with  WQS  is  discussed 
more  thoroughly  elsewhere  in  the 
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proposed  Guidance.  To  account  for  the 
perceived  uncertain  effect  on  water 
quality  of  increased  wet-weather  mass 
loading  rates  and  potential  for  permit 
limit  violations,  the  Technical  Work 
Group  considered  a  procedure  that 
would  have  allowed  the  permitting 
authority  to  establish  special  permit 
conditions  associated  with  wet-weather 
mass  loading  rates  for  non-BCC 
pollutants  as  long  as  such  loading  rates 
would  still  resuh  in  the  attainment  of 
the  applicable  water  quality  criteria. 
The  provision  would  have  been  limited 
to  non-BCC  pollutants  because  of  the 
overriding  concerns,  discussed  above, 
associated  with  long-term  mass  loadings 
of  see  pollutants. 

EPA  is  not  proposing  to  include 
specific  provisions  in  the  loading  limits 
procedure  to  address  wet-weather  flows, 
because  it  believes  that  effluent 
variability,  which  such  a  provision 
would  seek  to  address,  may  already  be 
adequately  addressed  on  a  case-by-case 
basis  by  the  permitting  authority. 
Effluent  variability  is  already  a  required 
consideration  in  determining  if 
WQBELs  are  necessary  to  protect  water 
quality  (40  CFR  122.44(d)(l)(ii)),  and 
EPA's  TSD  provides  EPA's  guidance  on 
how  effluent  variability  should  be 
addressed  in  WQBEL  development. 
Permitting  authorities  continue  to  have 
the  ability  to  accoimt  for  effluent 
variabiUty,  even  though  the  proposed 
Guidance  on  loading  limits  provides  no 
specific  provisions  for  addressing  wet- 
weather  flows.  Furthermore,  EPA  is  not 
aware  of  information  showing  that  the 
risk  of  violating  mass  limitations  as  a 
result  of  wet- weather  flows  is  actually 
significant  and  cannot  be  adequately 
addressed  by  accounting  for  effluent 
variability. 

EPA  requests  comment  on  the 
approach  to  the  development  of  mass 
loading  rate  limits  to  account  for  wet- 
weather  effluent  variability  supported 
by  the  proposed  Guidance  and  also 
solicits  information  on  the  effect  of  wet- 
weather  pollutant  contributions  on  the 
ability  of  permittees  to  comply  with 
mass  loading  limitations.  EPA  also 
requests  comment  on  the  alternative 
identified  and  any  other  methods  to 
appropriately  account  for  wet-weather 
induced  effluent  variability  in  the 
development  of  WQBELs.  Finally,  EPA 
invites  comments  regarding  whether  it 
may  be  appropriate  to  only  require 
monthly  average  mass  loading  WQBELs, 
as  discussed  above  in  conjimction  with 
procedure  7.  A  of  appendix  F,  as  a 
mechanism  to  addr^s  wet-weather 
effluent  variabiUty. 


H.  WQBELs  Below  the  Level  of 
Quantification 

Many  Great  Lakes  Water  Quality 
Initiative  (GLWQI)  pollutants  cause 
imacceptable  toxic  effects  in  amounts 
lower  than  can  be  reUably  measured  by 
the  most  sensitive  cmrent  analytical 
techniques.  Accordingly,  the  calculated 
water  quality-based  effluent  Umitations 
(WQBEL)  for  those  pollutants  are  often 
below  a  level  that  is  analytically 
quantifiable.  When  the  WQBEL  is 
calculated  to  be  lower  than  a  level  that 
can  be  quantified,  it  is  difficuU  to 
determine  whether  or  not  the  facility  is 
complying  with  the  WQBEL.  In  these 
circumstances  special  techniques  may 
be  necessary  to  assess  and  assure 
compliance. 

1.  Existing  National  Guidance 

NPDES  regulations  do  not  require 
specific  procedures  when  WQBELs  are 
less  than  quantification.  However, 
several  EPA  guidance  documents  have 
addressed  this  issue.  First,  EPA's  "Final 
Guidance  on  Section  304(1)  Listing  and 
Permitting  of  Pulp  and  Paper  Mills"  was 
released  on  March  15, 1989  (March  15, 
1989  Guidance),  which  is  available  in 
the  administrative  record  for  this 
rulemaking.  This  document 
recommends  that  where  WQBELs  are 
less  than  the  detection  level  for  the 
specified  analytical  method,  the  WQBEL 
should  be  included  in  the  permit  and 
the  quantification  level  of  the  analytical 
method  should  be  the  threshold  for 
compliance  determinations.  This  same 
issue  was  discussed  in  EPA's  "Strategy 
for  the  Regulation  of  Discharges  of 
PHDDs  and  PHDFs  from  Pulp  and  Paper 
Mills  to  Waters  of  the  United  States," 
dated  May  21, 1990  ("May  21,  1990 
Strategy"),  which  is  available  in  the 
administrative  record  for  this 
rulemaking.  The  May  21. 1990  Strategy 
modified  the  March  15, 1989  Guidance 
by  recommending  that  the  permit  writer 
specify  the  minimum  level  (ML)  as  the 
compliance  evaluation  level  in  permits 
that  limit  dioxin. 

Finally,  in  March  1991,  EPA 
pubUshed  the  Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control  ("TSD"),  which  hirther 
expanded  guidance  on  this  subject.  This 
document  is  available  in  the 
administrative  record  for  this 
rulemaking.  Copies  are  also  available 
upon  written  request  from  the  address 
listed  at  the  beginning  of  this  preamble. 
The  TSD  recommends  applying  the 
concepts  contained  in  the  May  21, 1990 
Strategy  to  all  pollutants. 

NPDES  regulations  do  specify  how 
samples  are  averaged  to  obtain  a 
monthly  or  weekly  discharge  limit. 


According  to  40  CFR  122.2,  average 
monthly  (weekly)  discharge  limit  means 
the  highest  allowable  average  of  daily 
discharges  over  a  calendar  month 
(week),  calculated  as  the  sum  of  all 
daily  discharges  measured  during  a 
calendar  month  (week)  divided  by  the 
number  of  daily  discharges  measured 
during  that  month  (week).  All  samples 
taken  must  be  included  in  these 
averages. 

2.  Great  Lakes  Guidance 

The  Great  Lakes  proposal  establishes 
procedures  for  addressing:  Expression  of 
a  WQBEL  below  a  level  of  quantification 
in  a  permit;  the  appropriate  compliance 
evaluation  level  (CEL);  and  permit 
conditions  to  be  included  to  ensure 
compliance  when  the  WQBEL  is  below 
a  level  that  can  be  analytically 
quantified.  This  procedure  is  specified 
in  procedure  8  of  appendix  F  of  part  132 
of  this  proposed  Guidance. 

The  Great  Lakes  Guidance  requires 
that  the  actual,  calculated  WQBEL  be 
expressed  in  each  permit.  Even  though 
a  WQBEL  caimot  be  measured 
analytically,  it  must  be  specified.  In 
addition  to  the  exact  WQBEL,  the 
permit  must  specify  the  analytical 
method  to  be  used  to  analyze  the 
monitoring  samples;  the  CEL;  and  the 
measurement  frequency.  The  analytical 
methods  used  to  analyze  wastewater 
samples  must  be  ones  specified  in  or 
approved  as  an  Alternate  Testing 
Procedure  under  40  CFR  part  136.  This 
portion  of  the  Great  Lakes  Guidance 
closely  follows  the  guidance  of  section 
5.7.3  of  the  TSD. 

There  are  many  possible  ways  of 
defining  a  CEL.  Some  examples  in 
current  use  are:  ML,  method  detection 
limit  (MDL),  and  practical 
quantification  level  (PQL).  The  Great 
Lakes  Guidance  follows  the  TSD 
recommendation  in  that  the  proposed 
CEL  for  the  purposes  of  this  procedure 
is  the  ML.  The  CEL  is  defined  in  40  CFR 
132.2  of  the  proposed  Guidance  as  the 
ML.  The  ML  is  defined  in  40  CFR  part 
136  as  the  level  at  which  the  analytical 
system  gives  recognizable  spectra  and 
acceptable  calibration  points.  An  ML  is 
back  calculated  from  method-specific 
weights  and  injection  volumes.  The  use 
of  MLs  in  evaluating  acceptable 
quantification  has  been  used  by  EPA  in 
the  development  of  the  1624  and  1625 
organic  analytical  methods  (40  CFR  part 
136),  and  the  1613  analytical  method  as 
proposed  in  56  FR  5090.  In  addition, 
EPA  is  in  the  process  of  developing 
additional  MLs  for  the  other  analytical 
methodologies. 

When  MLs  are  not  available  for  a 
pollutant,  the  permitting  authority  must 
still  specify  a  CEL  in  the  permit.  The 
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permitting  authority  has  the  discretion 
to  select  the  CEL  in  these  instances.  EPA 
expects  that  the  permitting  authority 
will  select  a  CEL  that  reflects  the  similar 
performance  of  the  ML,  that  is,  the  CEL 
defines  the  lower  bound  of 
quantification  of  a  chemical  analjrtical 
method. 

There  are  several  ways  that  permitting 
authorities  may  specify  the  CEL  in  the 
absence  of  a  ML.  One  way  is  to  use  the 
MDL  specified  in  40  CFR  part  136.  The 
MDL  is  the  minimum  concentration  of 
a  substance  that  can  be  measured  and 
reported  with  99  percent  confidence 
tiiat  the  analyte  concentration  is  greater 
than  zero  and  is  determined  from  the 
analysis  of  a  sample  in  a  given  matrix 
containing  the  analyte. 

Another  possibility  is  the  minimum 
quantification  level  (MQL).  MQLs  have 
been  developed  as  an  interim  measure 
in  the  absence  of  strictly  defined  MLs. 
An  MQL  is  defined,  similar  to  the  ML, 
as  the  lowest  concentration  at  which  a 
particular  substance  can  be 
quantitatively  measured.  MQLs  for 

{)riority  pollutants  are  based  upon  a 
iterature  search  of  existing  information. 
The  primary  source  selected  was  the 
Contract  Raquired  Quantitation  Levels 
(CRQLs)  and  Contract  Required 
Detection  Levels  (CRDLs)  which  were 
developed  under  the  Contract 
Laboratory  Program  administered  under 
CERCLA.  When  CRQLs  were  compared 
with  the  MLs  for  similar  gas 
chromatography/mass  spectroscopy 
(GC/MS)  methods,  the  results  showed 
that  the  levels  are  within  the  same  order 
of  magnitude.  Therefore,  defining  MQLs 
as  CRQLs  or  CRDLs  appears  to  be 
appropriate  as  an  interim  measure 
where  MLs  have  not  yet  been 
developed.  EPA  would  like  to  receive 
comments  on  the  use  of  MDLs,  MQLs  or 
any  other  meas-ore  of  the  threshold  of 
quantification  as  an  alternative  CEL  in 
the  absence  of  MLs. 

Procedure  8.A  allows  the  permittee  to 
demonstrate  that  a  higher  CEL  is 
appropriate  because  of  matrix 
interference.  Quantification  levels  are 
unique  for  each  selected  analytical 
method.  The  presence  of  other 
pollutants  in  the  effluent  may  cause 
interference  with  the  analysis  and  affect 
the  level  at  which  quantification  can  be 
assessed.  This  matrix  interference  could 
raise  the  level  at  which  one  is  able  to 
determine  that  a  pollutant  is 
quantifiable. 

The  proposed  Guidance  in  procedure 
8.B  specifies  that  a  narrative  statement 
should  be  included  in  the  permit.  This 
statement  must  explaun  that  the  WQBEL 
for  the  pollutant  is  less  than  the  ML. 
This  statement  clarifies  to  both  the 
permittee  and  the  public  that  it  is  not 


currently  possible  to  anal)rtically 
measure  at  those  levels  with  available 
methods  and  that  other  procedures  for 
assessing  compliance  with  the  effluent 
hmit  will  be  used. 

Procedure  8.C  of  the  proposed  Great 
Lakes  Guidance  proposes  text  be 
included  in  each  permit  that  defines 
compUance  with  the  CEL  for  maximum 
daily  permit  Umits,  average  weekly 
limits,  and  average  monthly  limits. 
Procedure  8.C  states  that  any  discharge 
of  a  pollutant  in  amounts  greater  than  or 
equal  to  the  daily  CEL  for  Uiat  pollutant 
is  an  exceedance.  Procedure  8.C  further 
states  that,  when  a  permit  contains  a 
weekly  or  monthly  limit,  all  discharges 
sampled  during  such  time  period  be 
averaged  according  to  methods 
estabUshed  by  the  permitting  authority, 
with  the  average  value  compared  to  the 
weekly  or  monthly  CEL  to  cletermine 
compUance. 

Usually,  when  assessing  compliance 
with  we^ly  or  monthly  average  permit 
limits,  the  limit  is  compared  to  an 
average  of  samples  taken  during  the 
relevant  time  period.  The  permittee  is 
required  to  supply  the  minimum 
required  number  of  samples,  and  must 
supply  data  for  additional  samples  if 
taken  from  the  appropriate  period  of 
time.  In  some  cases,  the  permit  may 
require  only  one  sample  to  assess 
compliance.  If  one  sample  is  required 
and  supplied,  then  it  represents  the 
average  concentration  of  that  pollutant 
for  the  entire  period  of  interest. 

When  the  WQBEL  is  below  the  CEL, 
and  the  effluent  data  set  includes  both 
quantifiable  and  non-quantifiable 
samples,  the  compliance  determination 
is  not  simple.  In  this  situation,  some 
method  must  be  developed  for 
"averaging"  these  non-quantifiable 
values  to  assess  compliance  with 
weekly  or  monthly  average  limits. 
Current  EPA  Guidance  does  not 
specifically  address  this  issue,  and 
today's  proposed  Procedure  allows 
permitting  authorities  to  specify  their 
own  methods  for  "averaging"  values  in 
this  situation.  EPA  invites  comment  on 
whether  the  proposed  Guidance  should 
require  Great  Lakes  States  and  Tribes  to 
adopt  uniform  methods  for  averaging 
quantifiable  and  non-quantifiable  values 
in  this  situation  and,  if  so,  what  such 
methods  should  be. 

When  a  WQBEL  is  below  the  ML,  one 
cannot  make  a  definitive  statement  as  to 
whether  or  not  the  concentration  of  the 
pollutant  in  the  effluent  is  above  or 
below  the  WQBEL.  Because  of  this 
constraint,  other  requirements  are 
necessary  in  order  to  increase  the 
Ukelihood  that  the  concentration  of  the 
pollutant  in  the  effluent  is  as  close  to 
meeting  the  WQBEL  as  possible. 


Procedure  8.D  of  the  proposed  Great 
Lakes  Guidance  requires  that  a  pcllutant 
minimization  program  (PMP)  be 
specified  in  the  permit  in  this  instance. 
This  program  would  require  a  faciUty  to 
develop  a  pollutant  minimization 
program  to  reduce  all  quantifiable  levels 
of  the  pollutant  in  all  internal  or 
indirect  wastewater  streams 
contributing  to  the  permittee's 
wastewater  collection  system  to 
maintain  the  effluent  at  or  below  the 
WQBEL.  A  PMP  shall  include,  but  not 
be  limited  to  the  following:  Annual 
review  and  s«ni-annual  monitoring  of 
sources  of  the  pollutant,  quarterly 
monitoring  of  the  pollutant  in  the 
influent  to  the  treatment  system 
submittal  of  a  control  strategy  for 
reducing  loading  of  the  pollutants  of 
concern  to  the  treatment  system, 
reporting  of  actions  which  are 
consistent  with  the  control  strategy  as 
the  sources  of  the  pollutants  are 
discovered,  and  annual  status  reporting 
of  activities  and  accomplishments.  EPA 
invites  specific  comments  regarding 
v/hether  the  conditions  of  the  PMP  are 
appropriate,  including  whether  the 
frequency  for  monitoring  of  the  sources 
of  the  pollutant  (procedure  8.D.1)  and 
the  influent  (procedure  8.D.2.)  are 
appropriate. 

EPA  expects  the  PMP  to  recognize 
that  there  are  practical  constraints  on 
treatment  capabilities.  Therefore,  EPA 
does  not  view  the  PMP  as  a  zero 
discharge  requirement.  Instead,  it  is 
viewed  as  a  means  to  ensure  that 
WQBELs  are  achieved.  The  effects  of  the 
PMP  may  be  to  reduce  all  levels  of  the 
substances  in  the  internal  streams  to 
non-detectable  levels,  but  this  is  not 
equivalent  to  a  zero  discharge 
requirement.  A  PMP-type  requirement  is 
consistent  with  the  Guidance  found  in 
section  5.7.3  of  the  TSD  and  in  the  May 
21,  1990  Strategy. 

A  permittee  may  consider  cost- 
effectiveness  in  developing  a  pollutant 
minimization  program.  In  considering 
alternative  elements  of  a  pollution 
minimization  program,  the  permittee 
may  choose  to  consider  the  cost- 
effectiveness  of  each  element.  EPA 
solicits  comments  on  whether  the  final 
Guidance  should  allow  a  facility  to 
consider  cost-effectiveness  in 
developing  a  pollutant  minimization 
program,  and  if  so,  what  data  the  facility 
should  consider  in  developing  the 
program. 

Procedure  8.E  specifies  that  if  all 
samples  of  the  effluent  are  below  the 
CEL  for  the  maximum  daily  limits,  all 
required  averages  are  below  the  CEL  for 
the  average  weekly  and  monthly  limits, 
and  the  conditions  of  the  PMP  are  met, 
then  the  permittee  will  be  deemed  in 
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compliance  with  the  permit.  If  one  of 
the  conditions  of  the  PMP  is  not  met, 
the  permittee  is  in  violation  of  the 
permit  conditions.  If  an  effluent  sample 
is  above  the  CEL  for  the  maxiimim  daily 
Hmit  and  the  average  of  samples  are 
above  the  CEL  for  weekly  and  monthly 
average  limits,  then  the  conditions  of 
procedure  8,C  are  invoked. 

Special  requirements  are  specified  in 
procedure  8.F  of  the  Implementation 
Procedures  for  the  cases  where  BCCs  are 
limited  below  the  quantification  level. 
The  special  requirements  generate 
additional  information  with  which  to 
use  in  judging  whether  or  not  the 
discharge  is  contributing  enough  of  a 
pollutant  to  cause  bioaccumulation  of 
the  pollutant  in  fish  tissue.  The 
additional  provisions  require  the 
permittee  to  determine  if  the  pollutant 
from  the  effluent  is  bioconcentrating  or 
bioaccumulating  in  fish  tissue.  This 
condition  is  also  consistent  with  the 
section  5.7.3  of  the  TSD  and  May  21. 
1990  Strategy.  Approaches  to  determine 
whether  a  pollutant  is  bioconcentrating 
or  bioaccumulating  are  specified  in  the 
proposed  Great  Lakes  Guidance.  EPA 
believes  that  there  are  many  acceptable 
approaches  to  performing  fish 
monitoring  or  effluent  biocomcentration 
studies.  Examples  of  acceptable 
methods  are:  "U.S.  EPA  Interim 
Methods  for  the  Sampling  and  Analysis 
of  Priority  Pollutants  in  Sediments  and 
Fish  Tissue"  (U.S.  EPA,  1982),  and 
"Draft  Assessment  and  Control  of 
Bioconcantratable  Contaminants  in 
Surface  Water"  (U.S.  EPA,  March  1991), 
which  are  available  in  the 
administrative  record  for  this 
proceeding.  The  regulatory  authority 
may  require  that  other  approaches  be 
used.  If  the  results  of  the  studies  show 
that  the  affluent  is  bioconcentrating  or 
bioaccumulating  at  unacceptable  levels, 
the  contipl  strategy,  as  part  of  the  PMP, 
must  be  reviewed  and  modified 
appropriately. 

The  proposed  Great  Lakes  Guidance 
provides  two  approaches  for 
determining  unacceptable  tissue  levels. 
One  approach  is  to  estimate 
concentrations  of  a  pollutant  in 
receiving  waters  based  upon  the  levels 
of  the  pollutant  in  the  fish  tissues 
calculated  using  the  criteria  equations 
and  assumed  inputs.  If  this 
concentration  is  above  the  water  quality 
standards,  then  ways  to  modify  the 
control  strategy  are  warranted  and 
necessary.  A  complementary  approach 
is  to  compare  the  level  of  the  pollutant 
in  the  monitored  fish  tissue  to  the  level 
used  to  develop  the  water  quality 
criteria  for  that  pollutant.  In  both  cases, 
the  variability  of  the  bioconcentration 
test  and  the  calculated  dilution  of  the 


effluent  flow  in  the  receiving  wrater 
must  be  considered.  EPA  welcomes 
comments  on  these  and  differing 
approaches  to  defining  unacceptable 
tissue  levels  and  the  extent  to  which 
"unacceptable  tissue  levels"  should  be 
defined  in  the  text  of  the  procedure. 

In  addition,  the  permitting  authority 
may  impose  other  conditions,  as 
provided  in  procedure  8.H,  upon 
permittees  on  a  case-by-case  basis  to 
require:  Derivation  and/or  use  of  new 
analytical  equipment  and/or  methods; 
use  of  internal  waste  stream  monitoring 
and  mass  balance  modeling  techniques; 
and  use  of  any  other  innovative 
monitoring  techniques  and  results  with 
which  to  assess  compliance  with  the 
WQBEL.  This  section  acknowledges  the 
authority  of  a  State  under  section  510  of 
the  CWA  to  require  more  stringent 
provisions. 

3.  State  and  Tribal  Adoption 
Requirements 

In  order  to  achieve  consistent 
application  of  this  procedure,  the  Great 
Lakes  State  or  Tribe  must  adopt  a 
procedure  that  requires:  The  actual 
WQBEL  derived  from  the  WC^  to  be 
im.posed  in  the  effluent  limitations' 
table  of  the  permit;  the  minimimi  level 
as  the  CEL  of  preference,  when 
available;  PMPs  to  be  specified  in  all 
permits  so  that  internal  sources  of  the 
pollutant  are  being  reduced;  when  the 
WQBEL  is  for  a  BCC.  studies  to 
demonstrate  whether  bioaccumulation 
or  bioconcentration  is  occurring  in  fish 
tissue  due  to  the  discharge  be 
submitted,  and  the  results  used  to 
modify  the  PMP,  as  necessary;  and  one 
quantified  sample  of  the  pollutant  (at  or 
above  the  CEL)  to  be  considered  as  an 
exceedance  of  the  maximum  daily  limit 
for  that  reporting  period,  and  any 
average  above  the  CEL  to  be  considered 
as  an  exceedance  of  the  average  limit  for 
that  reporting  period.  The  text  does  not 
have  to  be  adopted  verbatim.  However, 
the  permitting  authority  must  show  that 
the  above  conditions  are  met. 

4.  Options  Considered 

During  the  Great  Lakes  Water  Quality 
Initiative  process,  it  was  suggested  that 
numerous  Eolations  of  the  WQBEL  will 
occur  although  actual  effluent 
concentrations  may  be  below  the  CEL, 
due  to  analytical  uncertainty 
surrounding  measurements  at  the  CEL. 
Suggestions  were  made  that  other 
measurement  levels,  like  the  Mia,  or  the 
PQL,  would  be  more  appropriate.  EPA 
does  not  believe  that  the  MDL  or  PQL 
would  be  more  appropriate,  because:  the 
MDL  is  not  a  measure  of  quantification, 
and  the  PQL  (which  is  typically  set  as 
a  multiple  5  or  10  times  the  MDL)  is  not 


as  precise  as  the  ML.  EPA  invites 
specific  comments  if  whethw  other 
levels  would  provide  a  more  valid 
determination  of  the  ability  of  an 
analytical  method  to  quantify  a 
pollutant  concentration  and  the 
published  scientific  data  supporting 
such  levels. 

Alternate  text  was  discussed  by  the 
Initiative  Committees  during 
development  of  this  proposed  provision. 
This  text  was  "Include  permit  language 
clarifying  that  any  discharge  of  the 
pollutant  at  or  above  the  detection  level 
is  an  exceedance  requiring  further 
action."  This  text  incorporates  two 
concepts: 

a.  Averaging  effluent  samples  for  a 
particular  reporting  period  would  not  be 
allowed;  and 

b.  Permitting  authorities  would  have 
the  authority  to  require  further  action  to 
confirm  exceedances  of  WQBELs.  The 
following  text  will  discuss  th6 
Technical  Work  Group's  reasons  and 
other  options  considered. 

The  Initiative  Committees  considered 
many  approaches  for  assessing  values  of 
pollutant  measurements  below  the 
quantification  level.  The  original 
Technical  Work  Grouo  proposal  of 
prohibiting  the  averaging  of  effluent 
samples  was  chosen  as  a  simple, 
conservative  approach  to  assessing 
compUance.  As  mentioned  previously, 
when  a  WQBEL  is  below  a  detection  or 
quantification  level,  and  the  effluent 
data  set  includes  both  quantifiable  and 
non-quantifiable  samples,  the 
compliance  determination  is  not  simple. 
The  Technical  Work  Group  believed 
that  when  a  pollutant  is  detected  or 
quantified  in  compliance  monitoring, 
then  it  is  known  that  the  pollutant  is 
present  in  the  dischan^e  ac  levels  above 
the  magnitude  of  the  WQBEL.  Limited 
agreement  was  reached  on  appropriate 
means  for  averaging  detected/quantified 
values  with  non-detecceci/non- 
quantified  values. 

EPA  did  not  believe  Lhat  the 
conservative  approach  v.:  u!d 
necessarily  be  appropr^i'  ?  in  all  cases, 
and  therefore  revised  pc-~?Taph  C  of 
procedure  8  of  append.';: ;  as  it  is 
published  today.  Procec  -e  8.C  states 
that  an  exceedance  of  an  rverage  limits 
occurs  with  respect  to  a  r^norting  period 
when  the  average  of  a  pci' utant  is  above 
the  CEL  during  that  avers^Ing  period. 
The  specific  means  for  caiculating  the 
average  is  left  to  the  dijcretion  of  the 
permitting  authority. 

Several  other  approaches  for  assessmg 
values  of  pollutant  measirements  below 
the  quantification  level  v.  ere  discussed 
during  the  Initiative  Cc— r.ittees'  Work 
Group  meetings  and  during  the  drafting 
of  this  proposal  package.  An  aheniative 
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approach  would  be  to  specify  the  means 
for  averaging  by  assigning  a  value 
somewhere  in  the  range  from  zero  to  the 
CEL,  to  the  non-quantified  samples.  A 
value  which  assigns  an  equal  amount  of 
risk  to  the  environment  and  to  the 
discharger  is  50  percent  of  the  CEL  or 
the  WQBEL.  whichever  is  less.  Another 
approach  would  be  to  assign  a  zero 
value  to  all  samples  below  the 
minimum  value,  average  all  of  the 
samples  and  then  compare  the  result  to 
the  WQBEL  (even  if  less  than  the 
minimum  level).  If  this  approach  was 
selected  in  the  final  Guidance,  this 
would  require  changing  the  definition  of 
the  CEL  to  equal  the  WQBEL  for  both 
weekly  and  monthly  average  effluent 
limitation.  EPA  invites  comments  on 
these  alternative  approaches,  any 
combination  of  approaches,  or  other 
approaches  to  address  this  issue. 

Additional  methods  for  evaluating 
compliance  with  mixed  data  sets  of 
quantified  and  non-quantified  samples 
are  as  follows:  First,  compliance  could 
be  assessed  by  calculating  the 
percentage  of  quantified  samples  from 
the  total  number  of  samples,  and 
declaring  noncompliance  when  the 
percentage  of  quantified  samples  is 
equal  to  or  greater  than  50  percent. 
Another  option  would  be  to  substitute 
the  WQBEL  value  for  the  values  which 
are  below  the  CEL,  average  all  values, 
and  then  compare  the  results  to  the  CEL. 
If  the  results  are  below  the  CEL,  then 
compliance  is  declared.  If  the  results  are 
at  or  above  the  CEL.  then 
noncompliance  is  declared.  Neither  of 
these  approaches  were  considered  by 
the  Technical  Work  Group,  however. 
EPA  beheves  that  these  proposals  bear 
some  merit  and  welcomes  comments  on 
these  and  other  methods  for  averaging 
effluent  samples  or  for  accounting  for 
non-quantified  samples  in  determining 
compliance  with  effluent  Umits  which 
are  below  the  level  of  quantification. 

The  second  concept  of  the  Initiative 
Committees'  version  of  paragraph  C  of 
procedure  8  was  addressed  because  the 
Committees  believed  that  this  text 
would  reduce  the  effects  of  potential 
analytical  uncertainty  at  the  detection 
level.  Comments  received  during  the 
drafting  process  expressed  that  when 
the  concentration  is  close  to  the  DL,  the 
uncertainty  regarding  the  assessment  of 
detection  and/or  quantification  appears 
to  be  higher.  Chemists  typically  use 
some  degree  of  judgment  in  assessing 
the  amount  of  a  pollutant  during  the 
process  of  analysis.  Judgment  is  used  to 
quantify  the  amount  of  a  pollutant  that 
is  present  in  a  sample,  no  matter  the 
definition  of  the  detection  level.  This 
judgment  may,  in  some  cases,  result  in 
false  positives,  i.e.,  the  analysis 


indicating  the  presence  of  a  pollutant 
when  the  pollutant  actually  is  not 
present. 

The  Initiative  Committees  believed 
that  for  analytical  results  close  to  the 
detection  level,  since  there  may  be 
imcertainty  regarding  its  validity,  the 
regulatory  authority  should  be  allowed 
to  reserve  judgement  regarding  the 
compliance  status  of  that  sample.  Permit 
authority  would  require  further  action, 
for  example,  increased  monitoring  of  the 
pollutant  for  an  extended  period  of 
time,  of  the  permittee  before  a  final 
compliance  judgement  would  be  made. 
It  was  envisioned  that  once  the 
additional  monitoring  work  was 
provided  or  other  appropriate  actions 
were  completed,  an  assessment  of 
whether  the  original  point  violated  the 
limit  would  be  made  by  the  regulatory 
authority.  EPA  did  not  include  this  text 
in  proposed  procedure  8  of  appendix  F 
because  EPA  maintains  that  any 
exceedance  of  a  permit  limit  including 
a  WQBEL  is  a  violation  as  defined  by 
section  309  of  the  CWA.  Of  course, 
dischargers  always  have  the  opportunity 
to  demonstrate  that  any  measurement  is 
inaccurate  or  invalid,  hi  addition, 
because  the  CEL  of  preference  is  the  ML, 
EPA  believes  that  the  analytical 
uncertainty  of  false  detects  is  less  of  a 
concern  than  if  a  true  detection  level 
were  used  as  the  CEL.  EPA,  however, 
welcomes  comments  on  all  aspects  of 
this  issue,  including  the  appropriateness 
of  the  original  text  prepared  by  the 
Initiative  Committees. 

/.  Compliance  Schedules 

A  compliance  schedule  in  this  context 
refers  to  an  enforceable  sequence  of 
interim  requirements  leading  to  ultimate 
compliance  with  the  requirements  of  the 
Clean  Water  Act.  Procedure  9  of  the 
implementation  procedures  allows 
schedules  for  compliance  in  permits 
with  WQBELs  in  specified 
circumstances.  However,  the  permitting 
authority  has  discretion  not  to  include 
compliance  schedule  provisions. 

The  circumstances  under  which  a 
compliance  schedule  may  be  provided 
depend  on  whether  a  new  discharger,  an 
increasing  discharger,  or  an  existing 
discharger  is  involved.  For  purposes  of 
procedure  9,  a  "new  discharger"  is 
defined  as  any  facility  which 
commences  discharging  on  or  after  the 
effective  date  of  this  regulation.  An 
"increasing  discharger"  is  defined  as  an 
existing  discharger  which  on  or  after  the 
effective  date  of  this  regulation  has  an 
increase  in  flow,  concentration  or 
loading  from  that  which  was  previously 
specified  in  its  permit.  An  "existing 
discharger"  is  defined  as  any  facility 
which  commenced  discharging  prior  to 


the  effective  date  of  this  regulation, 
provided  it  is  not  an  increasing 
discharger. 

Schedules  of  compliance  are  not 
available  for  new  or  increasing 
dischargers.  Procedure  9. A  provides  that 
when  a  permit  is  issued,  reissued,  or 
modified  to  contain  an  effluent 
limitation  derived  from  Tier  I  criteria. 
Tier  11  values,  whole  effluent  toxicity 
criteria,  or  narrative  criteria  for  a  new  or 
increasing  discharger,  the  permittee 
shall  comply  with  the  new  effluent 
limitations  upon  the  commencement  of 
the  new  or  increased  discharge. 

The  Initiative  Committees  believed 
that  schedules  of  compliance  for 
WQBELs  should  not  be  available  for 
new  or  increased  dischargers  because 
their  changed  operations  would  occur 
on  or  after  the  effective  date  of  this 
regulation;  and  hence  after  they  are  on 
notice  of  the  water  quality  standards 
which  are  required  under  the  Great 
Lakes  Initiative.  The  Initiative 
Committees  believed  that  it  is 
reasonable  to  expect  immediate 
compliance  with  effluent  limits  derived 
from  the  Tier  I  and  Tier  11 
methodologies  in  these  circumstances  as 
soon  as  the  new  or  increased  discharges 
commence  and  that  this  action  would 
further  the  goal  of  reducing  discharges 
to  the  Great  Lakes  System  as  soon  as 
possible. 

Procedure  9.B  addresses  the 
circumstances  under  which  compliance 
schedules  would  be  appropriate  when 
new  or  more  restrictive  limitations  are 
established  in  permits  for  existing 
dischargers.  This  section  provides  that 
when  a  permit  for  an  existing  discharger 
is  modified  or  reissued  to  contain  more 
stringent  effluent  limitations  due  to  Tier 
I  criteria.  Tier  II  values,  whole  effluent 
toxicity  criteria,  or  narrative  criteria,  the 
permit  may  allow  a  reasonable  time,  not 
to  exceed  the  term  of  the  permit  or  three 
years,  whichever  is  less,  to  comply  with 
the  new  limitations.  As  a  matter  of 
practice,  EPA  has  generally  supported 
and  allowed  a  three  year  maximum  on 
compliance  schedules  in  discussions 
with  States,  if  this  does  not  extend  past 
the  term  of  the  permit.  This  time  frame 
is  also  consistent  with  that  provided 
pursuant  to  section  304(1)  for  hidividual 
Control  Strategies.  During  this  period, 
the  permittees  must  comply  virith  either 
the  terms  of  the  previous  permit  or  any 
more  stringent  interim  limitations  and 
other  requirements  specified  in  the 
schedule  of  compliance. 

If  a  permit  establishes  a  schedule  of 
compliance  which  exceeds  one  year 
from  the  date  of  the  permit  issuance,  the 
schedule  shall  set  forth  interim 
requirements  and  the  dates  for  their 
achievement.  Interim  requirements  may 
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be  construction  milestones;  they  need 
not  necessarily  be  interim  effluent 
limitations.  The  time  between  interim 
dates  for  compliance  schedules  under 
this  provision  may  not  exceed  one  year. 
If  the  time  necessary  for  completion  of 
any  interim  requirement  is  more  than 
one  year  and  is  not  readily  divisible  into 
stages  for  completion,  the  permit  shall 
specify  interim  dates  for  the  submission 
of  progress  reports  toward  completion  of 
the  interim  requirements  and  indicate  a 
projected  completion  date.  Specification 
of  interim  compliance  dates  is  currently 
required  in  all  NPDES  permits  issued  by 
EPA  or  authorized  States.  (40  CFR 
122.47.  123.25). 

Pro(  edure  9.C  provides  the  discretion 
for  the  permitting  authority  to  provide 
additional  flexibihty  for  complying  with 
Tier  D  limitations  in  modified  or 
reissued  permits  for  existing 
dischargers,  to  accommodate  the 
situation  where  additional  studies  may 
provide  the  basis  for  developing  a  Tier 
I  criteria  or  modifying  a  Tier  n  value. 
Under  these  circumstances,  the  permit 
may  provide  up  to  two  years  from 
permit  issuance  for  completion  of 
specified  studies  (this  would  occur 
during  the  up  to  three-year  period  for 
compliance  provided  under  procedure 
9.B).  If  such  studies  are  completed  in  a 
timely  fashion,  and  new  criteria  or 
values  are  developed,  the  permit  may  be 
reopened  and  modified  to  reflect  the 
new  Tier  I  criteria  or  revised  Tier  Bl 
value.  As  long  as  the  specified  studies 
are  completed,  whether  or  not  they  turn 
out  to  justify  new  criteria  or  values,  the 
permittee  may  have  a  reasonable  time, 
within  the  remaining  terra  of  the  permit, 
to  comply  with  the  Umit(s)  in  question. 
Any  additional  time  which  will  be 
granted  to  a  permittee  should  be 
appropriate  for  the  activities  which  the 
permittee  will  have  to  uindergo  in  order 
to  achieve  compliance  with  ^e  revised 
WQBEL,  or,  if  not  revised,  the  originally 
established  WQBEL.  The  reasonable 
time  will  be  determined  by  a  permitting 
authority  on  a  permit-by-permit  basis. 
For  example,  if  the  WQBEL  is  revised  to 
become  less  stringent  and  minor  process 
changes  are  necessary  to  achieve 
compliance,  then  no  additional  time 
may  be  necessary  or  additional  time 
may  not  be  more  than  six  months.  On 
the  other  hand,  a  facihty  may  need  to 
add  on  additional  treatment  involving 
construction.  In  this  case,  two  years  may 
be  appropriate  in  order  for  the  facility 
to  achieve  compliance.  In  any  case,  due 
to  the  fact  that  the  permits  must  be 
modified  in  order  to  incorporate  the 
results  of  the  studies  the  pubhc  would 
have  an  opportunity  to  comment  upon 
the  appropriateness  of  any  extension  of 


the  compliance  schedule  as  well  as  the 
modified  WQBEL.  In  addition,  EPA  has 
review  authority  to  ensure  that  the 
additional  time  period  is  "reasonable" 
and  not  based  upon  a  standard  practice 
of  granting  additional  time  which 
equates  to  the  remaining  term  of  the 
permit.  If  the  studies  are  not  completed 
in  a  timely  fashion,  the  permittee  must 
comply  under  the  original  not-to-exceed 
three-year  schedule.  In  addition,  the 
permittee  may  not  presume  that  a 
revised  WQBEL  has  been  estabUshed  or 
additional  time  for  compliance  has  been 
provided,  until  the  permitting  authority 
has  modified  the  facility's  NPDES 
permit  to  reflect  these  changes. 

EPA  has  long  had  a  practice  of 
considering  reasonable  schedules  of 
compliance  in  permits  based  on  newly 
adopted  or  revised  water  quality 
standards  promulgated  after  July  1, 
1977.  Recent  orders  in  In  Re  Star-Kist 
Caribe,  Inc..  NPDES  Appeal  No.  88-5, 
have  emphasized  the  need  for  States 
and  Tribes  to  provide  specific 
authorization  for  such  schedules.  In 
light  of  the  deadline  in  section 
301(b)(1)(C)  of  the  Oean  Water  Act, 
which  requires  that  permits  assure 
compliance  with  applicable  water 
quality  standards,  these  Orders  state 
that  schedules  of  compliance  for 
limitations  based  on  post-July  1, 1977, 
standards  are  prohibited  imless  the 
standards  themselves  or  State  or  Tribal 
implementing  regulations  expressly 
authorize  such  schedules. 

Because  the  implementation 
procedures  proposed  today  are  expected 
to  be  adopted  by  States  and  Tribes  as 
part  of  their  standards  programs  or 
implementation  regulations  for  the 
Great  Lakes  System,  such  adoption  will 
allow  the  proposed  use  of  schedules  of 
comphance  in  NPDES  permits  in  those 
States  and  Tribal  lands.  Of  course,  no 
State  or  Tribe  is  obligated  to  include  a 
schedule  of  compliance  in  a  particular 
permit  under  the  proposed  procedures 
and  States  or  Tribes  can  be  more 
stringent  by  not  providing  for 
compliance  schedules.  Because  the 
pollutants  in  Table  5  are  not  addressed 
by  procedure  9,  any  States  or  Tribes 
wishing  to  provide  schedules  of 
compliance  for  hmits  based  on  criteria 
for  Table  5  pollutants  will  need  to  do  so 
separately. 

in  addition,  facilities  being  regulated 
under  section  304(1)  of  the  Clean  Water 
Act  (CWA)  are  not  exempt  from  their 
304(1)  compliance  requirements.  For 
example,  if  facilities  are  located  in  one 
of  the  Great  Lakes  States  or  on  Tribal 
land  but  were  hsted  on  a  304(1)  list, 
their  304(1)  compliance  requirements 
cannot  be  extended  by  any  compliance 
schedules  adopted  pursuant  to  the 


proposed  Great  Lakes  Water  Quality 
Initiative  Guidance. 

Another  issue  which  was  raised 
during  the  development  process  of 
procedure  9  is  whether  the  anti- 
oackshding  requirements  of  section 
402(o)  of  the  CWA  would  apply  to 
limits  which  have  a  scheduled  date  of 
compliance  beyond  the  effective  date  of 
the  permit  The  anti-backsliding 
provision  of  the  CWA  prohibits 
reissuing  or  modifying  an  NPDES 
permit  to  include  less  stringent  effluent 
limitations  unless  certain  tests  are  met 
The  proposed  Guidance  provides  that 
anti-backsliding  restrictions  do  not 
apply  to  revisions  to  effluent  limitations 
made  before  the  scheduled  date  of 
compliance  for  those  limitations. 
Additional  discussion  of  anti- 
backsliding  requirements  is  contained 
in  section  II.D  of  today's  preamble. 

EPA  would  like  to  receive  comments 
from  the  public  regarding  the  three 
approaches  outUned  concerning 
compliance  by  dischargers  with  the  Tier 
I  criteria  and  Tier  II  values  presented  in 
Procedure  9.A  through  C,  inclusive,  of 
appendix  F.  For  example,  do  the 
timeframes  detailed  In  Procedure  9.B 
and  C  provide  sufficient  time  both  to 
comply  generally,  and.  in  particular,  to 
adequately  complete  the  necessary 
studies  referred  to  in  these  sections?  In 
addition.  EPA  specifically  invites 
comment  on  whether  it  is  appropriate  to 
provide  for  extension  of  a  compliance 
schedule  where  a  permittee  conducts  a 
study  as  to  the  appropriateness  of  a  Tier 
n  limitation.  EPA  has  traditionaUy  taiken 
the  position  that  a  facility  can  challenge, 
study  or  Utigate  both  technology-based 
and  water  quality-based  terms  and 
conditions  of  a  permit  on  its  own  time, 
but  that  these  activities  do  not  extend 
otherwise  applicable  compliance  dates. 
EPA  invites  comment  on  whether  the 
approaches  described  in  Procedure  9.C 
are  appropriate.  EPA  would  also 
appreciate  comment  from  the  pubUc  as 
to  whether  the  time  permitted  for 
compliance  under  the  Guidance  is 
appropriate,  i.e..  if  no  studies  are  done, 
up  to  three  years;  or,  if  the  studies  are 
done,  whether  or  not  they  justify  less 
stringent  hmits,  then  up  to  five  years.  In 
addition,  another  topic  for  consideration 
is  what  factors  or  procedures  should  be 
used  by  the  permitting  authority  to 
assess  what  would  be  the  reasonable 
amount  of  any  of  the  compliance 
period(s)  or  interim  schedule(s).  EPA 
also  invites  comments  on  the  proposed 
text  precluding  compliance  schedules 
for  new  or  increasing  dischargers;  and 
the  proposed  definitions  of  new, 
existing,  and  increasing  dischargers 
appUcable  to  comphance  schedules. 
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K.  Executive  Order  12291 

A.  Introduction  and  Rationale  for 
Estimating  Costs  and  Benefits  for  the 
Great  Lakes  Water  Quality  Guidance 

Executive  Order  12291  requires  EPA 
to  prepare  a  Regulatory  Impact  Analysis 
(RIA)  for  major  regulations,  which  are 
defined  by  certain  levels  of  costs  and 
impacts.  For  example,  the  Executive 
Order  specifies  that  a  regulation 
imposing  an  annual  cost  and  benefit  to 
the  economy  of  $100  million  or  more  is 
considered  major  under  the  terms  of  the 
Order.  According  to  the  Executive 
Order,  the  Regulatory  Impact  Analysis 
should  contain  descriptions  of  both 
potential  costs  and  benefits. 

Under  the  Clean  Water  Act,  costs  are 
not  directly  relevant  in  establishing 
water  quality  criteria.  However,  if  a 
range  of  scientifically  defensible  criteria 
that  are  protective  of  the  designated  use 
in  question  are  identified,  costs  may  be 
considered  in  selecting  a  particular 
criterion  within  that  range.  In  addition, 
under  EPA's  regulations,  certain  costs 
can  be  considered  in  the  context  of  use 
attainability  analyses,  variances,  and 
antidegradation.  Moreover,  as  a  matter 
of  good  government,  EPA  likes  to  be 
aware  of  costs  and  benefits  of  its 
proposals.  Accordingly,  the  question  of 
costs  and  benefits  has  been  an  integral 
part  of  the  deliberations  involving  the 
States  and  EPA  in  the  development  of 
the  Great  Lakes  Water  Quahty  Guidance 
(GLWQG)  In  addition  to  the 
requirements  set  forth  in  Executive 
Order  12291,  the  States  of  Ohio, 
Michigan  and  Wisconsin  have 
specifically  requested  that  EPA  examine 
the  costs  and  benefits  of  the  Initiative. 
Some  members  of  the  Public 
Participation  Group  also  expressed  a 
concern  during  the  Steering  Committee 
meetings  that  the  costs  to  point  sources 
could  be  sizeable.  Other  public 
comments  expressed  concern  about 
potential  benefits.  During  the  Steering 
Committee  deliberations  in  November 
and  December  1991,  EPA  expressly 
committed  to  estimate  various  costs  and 
benefits  that  could  accrue  from  the 
proposed  GLWQG. 

Tne  following  discussion  describes 
how  EPA  has  estimated  both  costs  and 
benefits  associated  with  the  proposed 
Guidance.  Aggregate  costs  are  estimated 
for  all  direct  and  indirect  dischargers  in 
the  Great  Lakes  System,  Benefits  and 
costs  are  assessed  for  direct  industrial 
and  municipal  dischargers  at  three  sites 
in  the  System.  The  results  of  these  case 
studies  are  not  appropriate  to  use  in 
evaluating  the  aggregate  benefits  and 
costs  of  the  proposed  GLWQG.  EPA  is 
requesting  comments  on  the 
methodologies  used  to  estimate  both 


costs  and  benefits.  Commenters  should 
provide  data  to  support  their  comments. 
EPA  will  evaluate  all  comments  and 
supporting  data  received  through  the 
public  comment  process.  As  noted 
above,  E.0. 12291  requires  EPA  to 
prepare  a  Regulatory  Impact  Analysis 
for  proposed  and  final  major  rules.  The 
studies  described  below  have  been 
submitted  to  Office  of  Management  and 
Budget  (OMB)  to  fulfill  this 
requirement.  These  cost  and  benefit 
studies  are  summarized  below.  The 
docimients  underlying  this  summary  are 
available  in  the  administrative  record 
for  this  rulemaking. 

B.  Overview  of  Projected  Costs 
Attributable  to  the  Great  Lakes  Water 
Quality  Guidance 

1.  Introduction 

EPA  acknowledges  that  some  point 
source  dischargers,  including  cities  and 
towns,  will  incur  costs  in  complying 
with  the  requirements  of  the  GLWQG 
after  the  proposed  Guidance  is 
promulgated  and  Great  Lakes  States  and 
Tribes  have  adopted  it.  These 
requirements,  when  added  to  current 
State  or  Tribe  water  quality  standards 
and  permitting  regulations,  could 
require  additional  construction  of 
treatment  facilities  and/or  process 
changes,  including  pollution  prevention 
and  waste  minimization  programs.  The 
magnitude  of  these  incremental  costs 
would  depend  on  the  types  of  treatment 
or  other  pollution  control  installed,  the 
number  and  type  of  pollutants  treated, 
and  implementation  of  such  pollutant 
management  programs  as  pollution 
prevention,  community  and  facility 
waste  minimization  programs,  and  best 
management  practices  in  a  variety  of 
areas. 

Similar  sources  of  costs  and  the 
variables  affecting  costs  would  also 
apply  to  indirect  industrial  dischargers 
to  the  extent  that  the  industrial 
discharger  is  a  source  of  pollutants 
discharged  to  a  Publicly  Ovraed 
Treatment  Works  (POTW).  In  addition, 
the  POTW  may  incur  costs  for 
expansion,  operational  changes, 
additional  treatment,  modified 
pretreatment  programs  and  increased 
operator  training. 

Monitoring  programs  are  another 
source  of  potential  incremental  costs  to 
dischargers  and  regulatory  authorities. 
Monitoring  programs  to  generate 
information  on  the  existing  quality  of 
water  and  the  types  and  amounts  of 
pollutants  being  discharged  are 
potentially  affected  by  the  imposition  of 
the  proposed  GLWQG  criteria.  The 
addition  of  criteria  and  values  for  toxic 
pollutants  as  a  result  of  States'  or  Tribes' 


use  of  the  Tier  I  and  Tier  II 
methodologies  of  the  GLWQG  can  lead 
to  additional  compliance  monitoring  by 
facilities  and  regulatory  authorities  as 
well  as  additional  ambient  water  quality 
assessment  costs.  However,  this 
monitoring  is  not  solely  triggered  by  the 
adoption  of  GLWQG  criteria  or 
methodologies,  but  is  contingent  on  the 
States'  implementation  actions  in 
discharger  permits  and  other  control 
mechanisms.  Additionally,  it  is  possible 
that  pollution  prevention  type  measures 
(source  reduction  and  increased 
recycling)  would  enable  dischargers  to 
reduce  their  discharges,  eliminate 
pollutants,  and  therefore  decrease 
monitoring. 

Nonpoint  sources  of  pollutants 
covered  by  the  proposed  Guidance  may 
also  incur  increased  costs  to  the  extent 
that  best  management  practices  need  to 
be  modified  to  comply  with  the  revised 
water  quality  standards  resulting  from 
the  aquatic,  human  health  and  wildlife 
criteria  adopted  under  the  proposed 
Guidance.  However,  there  is  no  Federal 
permit  program  requiring  control  of 
nonpoint  sources  comparable  to  that  for 
point  sources.  Some  Great  Lakes  States 
have  developed  regulatory  programs 
under  State  law  that  will  require  some 
nonpoint  source  dischargers  to  comply 
with  the  numeric  criteria  and  values 
proposed  in  the  proposed  Guidance.  As 
these  State  Nonpoint  Source 
Management  Plans  are  implemented  in 
the  Great  Lakes,  best  management 
practices  will  begin  to  reduce  discharges 
from  nonpoint  sources  within  an 
increasing  number  of  drainage  basins 
and  vrill  require  application  of  the 
antidegradation  provisions  specified  in 
the  final  Guidance.  These  costs  are  not 
directly  attributable  to  this  proposal. 

2.  Methodology  for  Estimating  Costs  to 
Point  Sources  Attributable  to  the 
Proposed  Great  Lakes  Water  Quality 
Guidance 

EPA  decided  to  focus  its  initial 
assessment  on  categories  of  industries 
and  municipalities  that  would  be  both 
likely  to  be  affected  by  the  proposed 
Guidance  and  serve  as  the  bases  for  a 
reasonable  extrapolation  of  costs  to  the 
imiverse  of  Great  Lakes  System 
dischargers.  Based  on  a  review  of  lists 
that  States  generated  and  of  permits 
issued  since  March  1991,  EPA  assumed 
that  the  largest  aggregate  impact  would 
most  likely  be  on  the  major  direct 
dischargers.  EPA  defines  major 
municipal  dischargers  as  those  that 
serve  over  20,000  persons  and  have 
flows  in  excess  of  1,000,000  gallons  per 
day;  there  are  316  major  muinicipal 
dischargers  in  the  System. 
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In  defining  major  industrial 
dischargers,  EPA  considers  several 
factors,  including  the  amount  of  toxic 
pollutants  in  the  discharge  as  well  as 
volume  discharged;  there  are  272  major 
industrial  dischargers  in  the  Great  lAes 
System.  Thus,  the  GLWQG  could  affect 
a  total  of  588  major  industrial  and 
municipal  dischargers. 

EPA  eilso  distinguishes  a  second 
group  of  dischargers,  minor  dischargers, 
that  fall  outside  of  these  definitions. 
Minor  facilities  may  discharge 
contaminated  process  wastes  that  could 
have  a  significant  toxic  component,  or 
have  other  characteristics  that  would  be 
the  focus  of  the  GLWQI.  There  are  3.207 
such  minor  dischargers  located  in  the 
Great  Lakes  basin. 

These  are  all  the  facilities  currently 
permitted  by  either  EPA  or  the  eight 
Great  Lakes  States  authorized  to 
administer  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program — 588  majors  and  3,207  minors, 
for  a  total  of  3,795  permittees. 

The  subset  of  faalities  used  in  the 
cost  study  was  selected  primarily  from 
the  universe  of  major  facilities  to  enable 
EPA  to  reasonably  extrapolate  the  most 
significant  costs  in  the  Great  Lakes  basin 
as  a  whole.  After  reviewing  a  variety  of 
lists  of  facilities — permits  issued  since 
March  1991.  those  recommended  by 
each  State  and  the  lists  of  major  and 
minor  facilities — ^EPA  randomly 
selected  59  facilities  (50  major  and  nine 
minor).  These  facilities  represented  a 
limited,  but  practical,  numbar  of 
dischargOTS  for  estimating  costs  and  for 
extrapolating  these  costs  to  estimate 
total  costs  for  all  direct  dischargers  in 
the  Great  Lakes  basin.  EPA  conducted  a 
detailed  review  of  these  facilities  that  it 
considered  representative  of  all  types 
and  sizes  of  facilities  in  the  Great  Lakes 
basin. 

Ehie  to  differences  in  the  universe  of 
major  and  minor  dischargers,  two 
separate  methodologies  were  used  to 
select  representative  major  and  minor 
facilities.  For  major  dischargers,  all 
randomly  selected  facilities  were 
grouped  into  10  categories  which 
included  nine  primary  industrial  groups 
and  a  category  for  municipalities,  also 
known  as  Publicly  Owned  Treatment 
Works  or  POTWs.  The  nine  industrial 
categories  are:  Mining,  Food  and  Food 
Products,  Pulp  and  Paper.  Inorganic 
Chemical  Manufacturing,  Organic 
Chemical  Manufactiuing/Petroleum 
Refining,  Metals  Manufacturing, 
Electroplating/Metal  Fabrication,  Steam 
Electric  Power  Plants,  and 
Miscellaneous  facilities. 

This  initial  categorization  of  major 
facilities  was  then  stratified  by  flow 
within  each  category.  While  each 


industrial  category  was  divided  into  two 
or  three  flow  strata,  these  distinctions 
were  tailored  to  each  category.  The 
differing  flow  distinctions  were  used  to 
decrease  refiance  on  estimating  cost 
strictly  based  on  flow  rates  and  to 
decrease  the  skewing  effect  on  the 
analysis  of  greatly  varying  flow  rates 
between  categories.  EPA  feels  that  flow 
distinctions  chosen  independently  for 
each  category  represent  a  natural 
clustering  of  the  flow  rate  data  that  put 
roughly  equal  numbers  of  facilities  into 
each  flow  stratum.  These  distinctive 
flow  strata  were  designed  to  address  the 
following  objectives: 

a.  Ensure  tnat  the  strata  allows  for 
random  selection  and  costing  of  at  least 
two  sites  from  each  flow  strata  and 
category  of  discharge; 

b.  Ensure  a  balance  in  the  number  of 
sites  within  each  flow  strata  to  provide 
roughly  proportional  representation  in 
the  sample  of  sites  with  varying  flows; 

c.  Ensure  enough  flow  divisions  so 
that  reported  flows  differ  as  little  as 
possible  within  any  single  flow  strata; 
and 

d.  Ensure  allocation  of  more  sites  to 
discharger  categories  with  a  greater 
number  of  facilities  to  allow  more  flow 
strata  to  be  formed  within  these 
categories. 

These  objectives  allow  for  greater 
precision  in  estimating  cost  and  allow 
for  more  efficient  extrapolation  of  the 
cost  estimates  to  the  entire  System. 
Since  POTWs  represented  the  largest 
category  of  major  dischargers,  more 
POTWs  were  selected  from  that  group  to 
ensure  a  more  statistically  reliable 
representation. 

Further,  a  number  of  minor  facilities 
were  evaluated  even  though  they  are  not 
expected  to  discharge  a  large  niunber  or 
quantity  of  toxic  pollutants  as  compared 
to  major  dischargers.  Because  little  or  no 
compliance  costs  are  anticipated  by 
minor  dischargers,  EPA  analyzed  a 
limited  number  of  randomly  selected 
minors  to  verify  that  assumption. 
Furthermore,  because  EPA  has  little  or 
no  flow  data  for  minor  dischargers,  it  is 
not  possible  to  adopt  a  flow-stratified 
analytical  plan  similar  to  that  for 
majors.  For  each  facility  under  review, 
the  most  current,  necessary  NPDES 
permit  data  and  background  information 
was  collected  to:  calculate  the  limits 
that  would  be  anticipated  from  current 
regulatory  requirements  (if  not 
incorporated  into  the  current  permit); 
and  develop  additional  permit 
requirements  based  on  the  proposed 
Guidance.  EPA  gathered  information 
from  State  and  Regional  files  that 
included  permit  applications,  permit 
fact  sheets  or  rationale,  inspection 
reports,  discharge  monitoring  reports, 


pretreatment  reports,  short-term  waste 
characterization  studies,  receiving 
stream  low-flow  scenarios  and  total 
maximum  daily  loads/waste  load 
allocation  reports,  and  any  other  readily 
available  information.  In  most  instances. 
State  permit  writers  were  directly 
contacted  to:  verify  collected 
information;  assist  in  the  interpretation 
of  previous  permit  limit  calculations; 
and  assist  in  interpreting  water  quality 
standards  and  implementation 
pnjcedures  adopted  in  the  past  two 
years  to  comply  with  section 
303(c)(2)(B)  of  the  Clean  Water  Act. 
Permit  writers  and  water  quality  experts 
fi'om  the  following  organizations  were 
consulted:  Miimesota  Pollution  Control 
Agency,  the  New  York  State  Department 
of  Environmental  Conservation,  the 
Michigan  Department  of  Natural 
Resources,  the  Ohio  Environmental 
Protection  Agency,  the  Wisconsin 
Department  of  Natural  Resources,  the 
Indiana  Department  of  Environmental 
Management,  the  Pennsylvania 
Department  of  Environmental 
Resources,  the  Indiana  United  States 
Geological  Survey,  the  Michigan  United 
States  Geological  Survey,  the  Minnesota 
United  States  Geological  Survey  and 
EPA  Regions  2.  3,  and  5. 

For  each  facility  on  the  review  list, 
new  permit  limits  and  additional  permit 
conditions  were  developed  based  on  the 
implementation  procedures  in  the 
proposed  Guidance.  The  proposed 
criteria  would  require  some  permitted 
facilities  to  meet  new  limits  and  adopt 
other  permit  conditions  such  as  whole 
effluent  toxicity  testing  and  additional 
monitoring.  The  limits  developed  for 
estimating  costs  were  calculated  for 
those  34  pollutants  for  which  numeric 
Tier  I  and  Tier  II  criteria  and  values 
have  been  proposed.  For  a  given  facility, 
only  those  pollutants  that  were  detected 
in  the  discharge,  or  expected  to  be 
present  in  the  discharge  but  were 
reported  as  not  detected  because  less 
sensitive  EPA  approved  analytical 
methods  were  used,  were  evaluated. 
The  need  for  whole  effluent  toxicity 
limits  and  monitoring  was  also 
evaluated  in  accordance  with  this 
proposal.  For  each  facility,  limits  were 
calculated  for  the  outfalls  that  contain 
or  may  contain  observed  or  anticipated 
loadings  for  the  pollutants  of  concern. 

If  the  existing  effluent  limits  for  some 
of  the  permitted  facilities  selected  did 
not  reflect  ciurent  State  water  quality 
standards  and  implementation  policies, 
these  diflerences  needed  to  be 
accoimted  for  prior  to  estimating  the 
incremental  difference  between  the 
current  requirements  and  the  GLWQG- 
based  effluent  limits.  Therefore,  prior  to 
comparing  the  limits  and  conditions 
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that  are  based  on  the  GLWQC.  EPA 
recalculated  the  permit  limits  to  reflect 
the  newly-revised  State  standards  and 
requirements  that  are  based  on  the 
adoption  of  toxic  water  quality 
standards  under  section  303  (c)(2KB} 
(referred  to  here  as  baseline 
requirements).  This  approach  should 
reflect  more  accurately  differences 
between  existing  effluent  limits  based 
on  newly-revised  State  requirements 
and  procedures  required  in  the 
Initiative.  In  other  words,  for  older 
permits,  two  sets  of  permit  limits  were 
calculated — a  first  set  of  permit  limits  to 
reflect  the  current,  but  not  fully 
implemented,  regulatory  baseline 
requirements  for  fecilities,  and  a  second 
set  of  limits  to  determine  what  the 
GLWQC  will  add  to  these  baseline 
requirements. 

In  determining  specific  requirements 
imposed  by  the  GLWQG.  it  was 
necessary  to  calculate  wasteload 
allocations  for  discharges  to  both  the 
open  waters  of  the  Great  Lakes  and  their 
tributaries.  In  doing  so,  EPA  assumed 
that  the  data  necessary  to  calculate  total 
maximum  daily  loads  (TMDLs)  would 
not  be  available  for  specific  pollutants 
on  specific  receiving  waters.  Therefore, 
EPA  calculated  site-specific  wasteload 
allocations  for  each  discharger  using 
equations  set  forth  in  the  draft 
implementation  procedures.  Due  to  the 
general  lack  of  background 
concentration  data  iot  receiving  waters, 
two  different  Waste  Load  Allocations 
fWLAs)  were  calculated  for  each 
fedlity.  The  first  WLA  assumed  zero 
backgroxind  in  the  absence  of 
background  data  (WLA  #1).  The  second 
WLA  assumed  a  value  for  backgroxmd 
concentrations  where  no  background 
data  existed  (WLA  #2).  The  assumed 
background  value  was  based  on  the 
average  proportion  of  the  actual 
measurable  background  data  from  seven 
facihlies  to  the  GLWQG  criteria  and 
values.  The  assumed  backgroimd  values 
were  approximately  50  percent  of  the 
GLWC^  watOT  quality  criteria  and 
values. 

The  proposed  implementatic«i 
procedures  do  not  contain  specific 
procedures  for  converting  WLAs  into 
Water  Quality  Based  Effluent  Limits 
(WQBELs).  hi  this  study,  the  daily 
maximum  WQBEL  for  a  pollutant  was 
set  equal  to  the  WLA  calculated  to 

f)rotect  the  acute  aquatic  life  criterion 
i.e..  the  Final  Acute  Value).  Monthly 
average  WQBELs  were  set  equal  to  the 
most  stringent  WLA  calculated  to 

ErotBct  chronic  aquatic  life,  wildlife,  or 
uman  health  criteria.  There  were 
several  instances  when  negative  WLAs 
were  calculated  for  a  pollutant.  Tlds 
occurred  due  to  high  background 


concentrations  of  pollutants  reported  Cor 
a  receiving  water.  Since  the 
implementation  procedures  do  not 
contain  procedures  for  deaUng  with 
negative  WLAs,  two  different  sets  of 
WQBELs  were  calculated  for  each 
facility,  which  resulted  in  difiisrent 
compliance  cost  scenarios.  In  cases 
where  negative  WTAs  were  calculated 
using  WLA  #1,  the  WQBEL  was  set 
equal  to  the  background  concentration 
(WQBEL  #1);  when  negative  WLAs  were 
calculated  using  WLA  #2,  then  the 
WQBEL  was  set  equal  to  the  most 
stringent  water  quality  criteria  (WQBEL 
#2). 

The  specific  assumptions  and 
protocols  used  in  making  these 
calculations  are  set  forth  in  the 
Assessment  of  Compliance  Costs 
Resulting  from  Implementation  of  the 
Proposed  Great  Lakes  Water  Quality 
Guidance.  This  document  is  available  in 
the  administrative  record  for  this 
rulemaking.  EPA  soUcits  any  comments 
on  the  methodologies  used  to  estimate 
costs,  including  the  underlying 
assumptions  and  the  supporting  data 
used.  Commenters  should  provide  data 
supporting  their  comments  during  the 
public  comment  period  to  enable  EPA  to 
conduct  a  thorough  evaluation. 

3.  Determinations  of  Costs 

The  three  main  cost  categories 
assessed  are: 

a.  Treatment  costs  associated  with 
installation,  modification  or  expansion 
of  treatment  systems; 

b.  Monitoring  costs  for  facilities  for 
the  purpose  of  tracking  the  presence  of 
toxic  pollutants  thought  or  known  to  be 
in  a  discharge,  but  at  levels  too  low  to 
justify  direct  regulation  through  effluent 
limits;  and. 

c  Costs  related  to  faciUty  or  system 
management,  such  as  enhancement  of 
pretreatment  programs,  special  studies, 
toxicity  reduction  programs,  pollution 
prevention  programs  and  waste 
minimization. 

If  the  GLWQG-based  effluent  limits 
were  more  stringent  than  the  existing 
effluent  limits  either  in  current  permits 
or  calculated  against  current  regulatory 
requirements,  then  EPA  developed  costs 
to  comply  with  the  more  stringent 
effluent  limits  on  a  fadlity-by-facihty 
basis.  In  developing  these  cost  estimates 
several  factors  were  taken  into 
consideration,  including: 

i.  Ability  of  the  existing  treatment 
system  and  process  to  treat  any  or  all  of 
the  pollutants  for  which  GLWQG  limits 
have  been  calculated; 

ii.  Whether  or  not  the  incremental 
amount  of  a  pollutant  or  pollutants  to  be 
evaluated  were  below  treatable  levels; 


iii.  Degree  to  which  influent 
concentiaticms  of  pollutants  to  be 
treated  are  present  at  levels  amenable  to 
existing  treatment,  or  would  require 
additional  treatment; 

iv.  Opportunities  available  for 
retrofitting  existing  treatment  systems  in 
terms  of  add-ons,  process 
enhancements,  etc.; 

V.  Opportunities  for  source  reduction 
through  pretreatment  program 
modifications,  pollution  prevention, 
waste  minimization  and  best 
management  practices  (of  particular 
importance  for  municipalities); 

vi.  Treatment  options  and  costs 
identified  in  EPA  development 
docimients  associated  with  policy, 
guidance  and  effluent  guideline 
regulation  development;  and, 

vii.  Costs  for  additional  monitoring, 
implementation  of  special  conditions 
such  as  toxic  reduction  evaluations  and 
special  studies  to  verify  presence  of 
suspected  toxicants. 

Tnese  factors  were  applied  to  each  of 
the  focihties  reviewed.  Each  review  is 
documented  in  a  facility-specific  report 
that  outlines  the  appUcation  of  the 
methodology,  including  the  findings 
and  conclusions.  These  individual, 
fadhty-spedfic  review  reports  and  the 
report  collating  the  information  from  all 
of  the  reviews  are  available  for  review 
in  the  administrative  record.  EPA 
requests  public  comment  on  this 
methodology,  the  facUity  reviews  and 
the  tentative  condusions  set  forth 
below. 

4.  Estimated  Facility  Compliance  Costs 

a.  Basic  Considerations.  Following  the 
identification  of  pollutants  of  concern 
for  each  faciUty  and  the  development  of 
water  quality-based  effluent  limits  based 
upon  the  proposed  Guidance  criteria 
and  implementation  procedures,  the 
final  step  involved  an  estimate  of  costs 
to  the  particular  fadlities  reviewed.  An 
engineering  analysis  for  each  fadlity  in 
the  sample  was  conducted  to  develop 
potentid  compliance  options.  This 
included  a  review  of  existing  treatment 
systems  at  the  fadfity,  and  an 
assessment  of  the  need  to  add  new 
treatment  or  supplement  existing 
treatment  capabilities.  Having  defined 
the  control  optimis,  the  comphance 
costs  to  fadlities  implementing  each 
option  were  estimated.  Compliance 
costs  generally  included  treatment  costs, 
monitoring  and  operations  and 
maintenance  costs,  and  a  variety  of  one- 
time costs  of  Umited  durations  (e.g.. 
waste  minimization  audits  of 
production  processes). 

In  performing  this  analysis,  EPA  used 
its  own  development  docimients  for 
effluent  guidelines  and  standards,  the 
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Office  of  Research  and  Development 
Risk  Reduction  Engineering 
Laboratory's  RREL  Treatability 
Database,  and  other  information  that 
was  available  in  State  or  EPA  records. 
This  information  enabled  EPA  to 
develop  estimates  for  the  toxic  effluent 
levels  currently  achieved  at  facilities 
and  the  levels  that  could  be  anticipated 
to  be  achieved  with  alternative 
treatment  systems.  If  this  analysis 
showed  that  additional  treatment  was 
needed,  unit  processes  were  then 
selected  as  additional  end-of-pipe 
treatment.  EPA  generally  assimied  that 
additional  treatment  would  be  added  as 
end-of-pipe  because  it  did  not  have  such 
process-specific  information  such  as 
flows,  treatment-in-place,  process  waste 
characteristics  or  recycling  capabiUties 
that  would  allow  an  assessment  of  other 
potentially  less  expensive  alternatives. 
The  estimates  most  affected  by  the  end- 
of-pipe  assumption  would  be  the  size  of 
the  treatment  units  because  this 
assumption  had  to  be  based  on 
treatment  of  the  entire  flow.  Where 
process-specific  information  was 
available,  however,  EPA  attempted  to 
develop  estimates  for  treating  separate 
process  waste  streams. 

In  several  instances,  additional  end- 
of-pipe  treatment  was  not  projected  for 
a  facihty.  This  was  the  case  where 
existing  treatment  facilities  could 
accomplish  the  required  treatment, 
current  permit  requirements  or 
construction  plans  were  already  in  place 
to  provide  the  additional  treatment,  or 
the  incremental  amoimts  of  pollutants 
to  be  removed  were  minimal.  In  each  of 
these  instances,  it  is  not  currently 
anticipated  that  there  will  be 
appreciable  treatment  requirements 
directly  attributable  to  the  GLWQG. 

b.  POTW  Costs.  In  the  case  of 
municipalities,  or  POTWs,  compliance 
costs  are  also  a  function  of  their  ability 
to  implement  additional  controls 
through  pretreatment  programs  they 
administer.  Therefore,  in  setting  cost 
estimates  for  these  systems, 
consideration  was  given  to  the  nimiber 
and  types  of  industrial  users  discharging 
to  the  collection  system,  as  well  as  the 
size  of  the  POTW.  If  additional 
pretreatment  controls  or  modifications 
seemed  unUkely  to  achieve  the 
pollutant  reductions,  then  additional 
treatment  at  the  POTW  was  considered 
the  next  most  hkely  option. 

Capital  costs  were  estimated  for 
faciUties  where.the  analysis  indicated 
that  additional  or  enhanced  treatment 
was  needed.  After  identification  of  the 
treatment  system,  these  costs  were  then 
estimated  based  on  the  information  from 
such  readily  available  EPA  documents 
as  the  Development  Ekxrument  for 


Effluent  Limitations  Guidelines  and 
Standards  for  the  Metal  Finishing  Point 
Source  Category  (EPA/440/1-83/091) 
June  1983;  Development  Doctunent  for 
Existing  Source  Pretreatment  Standards 
for  the  Electroplating  Point  Source 
Category  (EPA/440/1-79/003)  August 
1979;  and  Treatability  Manual,  Volume 
IV:  Cost  Estimating  (EPA/600/8-80- 
042d)  July  1980,  which  are  available  in 
the  administrative  record  for  this 
rulemaking. 

Effluent  guidelines  and  development 
doomients  appropriate  to  each  facihty  "s 
industrial  category  were  also  consulted. 
However,  since  the  majority  of  the 
proposed  Guidance  pollutants  of 
concern  were  metals,  EPA  decided  that 
the  metal  finishing  and  electroplating 
development  dociunents  were  the  most 
appropriate  for  use  in  this  study.  Once 
the  estimates  were  made,  they  were 
converted  into  first  quarter  1992  dollars 
using  the  Engineering  News  Record 
Construction  Cost  Index. 

For  assessing  annual  costs  associated 
with  operation  and  maintenance  of  the 
faciUties,  the  analysis  focused  on  the 
costs  associated  with  the  addition  of 
supplemental  treatment  systems.  These 
costs  were  generally  based  on  the  same 
information  and  sources  as  the  capital 
costs,  and  reconciled  using  the  same 
Engineering  News  Record  Construction 
Cost  Index. 

c.  Monitoring  Costs.  Monitoring  costs 
for  permitted  faciUties  were  also 
estimated.  In  those  cases  where 
additional  parameters  and  Umitations 
were  deemed  necessary  due  to  the 
GLWQG,  the  monitoring  regimes  (i.e., 
sampUng  frequency)  were  estabUshed 
consistent  with  the  existing  monitoring 
requirements  for  other  parameters. 
Monitoring  costs  were  then  estimated 
based  upon  information  generated  in  the 
development  of  the  draft  NPDES  Permit 
AppUcation  Form  2A.  This  information, 
based  on  an  evaluation  of  laboratories 
for  costs  of  over  60  established 
analytical  methods,  provides  average 
costs  per  method  for  the  more  common 
t^hniques. 

As  the  discharge  of  bioaccimiulative 
chemicals  of  concern  (BCCs)  are  of 
special  concern  imder  the  proposed 
Guidance,  this  study  included 
monitoring-only  costs  for  Tier  I  BCCs  for 
all  effected  facilities  regardless  of 
whether  Tier  I  BCCs  were  detected  or 
expected  to  be  present  in  a  discharge. 
These  monitoring  costs  were  estimated 
using  the  same  average  analytical  costs 
described  above  for  determining 
compliance  with  effluent  limitations. 

Residual  management  costs  were  also 
estimated  for  industrial  and  municipal 
faciUties  that  were  projected  to  install 
end-of-pipe  treatment  and  generate 


additional  sludge  (e.g.,  chemical 
precipitation).  These  disposal  costs 
were  estimated  for  each  appropriate 
faciUty  in  the  sample  and  then 
extrapolated  to  derive  total  costs  for  all 
faciUties  discharging  to  the  Great  Lakes 
System. 

A  nimiber  of  other  costs  were  also 
considered  depending  on  the  specific 
circumstances  surrounding  a  particular 
type  of  faciUty.  These  were  generally 
one  time  costs  related  to  poUutant 
minimization  studies,  bioconcentration 
studies,  whole  effluent  toxicity  testing, 
pretreatment  program  revisions,  waste 
minimization  audits,  and  implementing 
poUution  prevention  techniques. 
GeneraUy  these  costs  were  included 
with  the  capital  costs  for  purposes  of 
calculating  annuaUzed  costs  of 
compUance. 

5.  Extrapolation  of  Total  CompUance 
Costs  for  Sample  to  the  Great  Lakes 
CoQununity  of  Point  Sources 

Four  different  cost  estimates  were 
developed  to  account  for  differences 
between  Umits  based  on  WLA  #1  (zero 
background  absent  actual  data)  and 
WLA  #2  (assumed  50  percent 
background  absent  actual  data),  as  well 
as  the  potential  range  of  costs  associated 
with  implementation  of  waste  and 
poUutant  minimization  studies  and 
controls.  These  scenarios  are  described 
below: 

Scenario  1:  Limits  based  on  WLA  #1 
and  the  low  end  of  the  estimated  range 
of  waste  minimization  costs  for  all 
faciUties. 

Scenario  2.  Limits  based  on  WLA  #2, 
the  middle  of  the  estimated  range  of 
waste  minimization  costs  for  industrial 
faciUties,  and  POTWs  aggressively 
implement  the  pretreatment  program  to 
promote  source  control  (high-end  cost). 

Scenario  3:  Limits  based  on  WLA  #2. 
the  middle  of  the  estimated  range  of 
waste  minimization  costs  for  industrial 
faciUties,  and  POTWs  install  end-of- 
pipe  treatment. 

Scenario  4:  Limits  based  on  WLA  #2. 
high-end  of  an  estimated  range  of  waste 
minimization  costs,  and  PO'HVs  install 
end-of-pipe  treatment. 

The  major  difference  between 
Scenario  2  and  Scenario  3  is  the 
emphasis  on  poUution  prevention 
versus  end-of-pipe.  Assumptions 
underlying  Scenario  2  emphasize 
poUution  prevention  through  source 
control.  Scenario  3  focuses  on  end-of- 
pif>e  treatment,  especially  at  POTWs. 
EPA  beUeves  that  facilities  wiU  most 
Ukely  foUow  the  poUution  prevention 
approach  to  meet  the  requirements — 
Scenario  2  wiU  be  the  most  Ukely 
scenario  of  compUance.  This  approach 
is  also  consistent  with  EPA's  desire  to 
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encourage  pollxiticn  preveotion  as  ivell 
as  the  general  preference  of  fiadlities  to 
reduce  wastes  first  before  considering 
treatment. 

To  develop  a  single  cost  estimate  for 
each  facility  fior  each  scenario  described 
above,  the  three  cost  categories 
mentioned  above  were  combined  into  a 
single  annuaUzed  cost,  which  reflects 
the  annual  economic  costs  associated 
with  recurring  activities,  repaying 
capital  expenses,  and  special  studies. 
Annualized  costs  %vere  calculated  by 
assuming  that  all  capital  costs  and 
special  study  costs  would  be  paid  by 
borrowing  money  at  an  interest  rate  of 
seven  percent  and  paying  it  back  over  a 
10-year  period.  Annual  costs  of 
monitoring,  operation  and  maintenance 
were  added  directly. 

Given  a  single  estimate  of  the 
annualized  cost  for  each  facility,  the 
procedure  for  extrapolating  costs  firom 
the  sample  to  the  entire  population  is 
pre-deterrained  by  the  stratified  random 
sampling  procedure  used  to  select  the 
subset  of  &cilities  examined  in  detail. 
Using  the  single  annualized  cost  figure 
for  each  plant,  an  estimate  of  the  cost  for 
each  category/stratum  was  calculated  by 
averaging  the  values  for  individual 
(sample)  plants,  and  then  multiplying 
by  the  total  (population)  number  of 
plants  in  that  category /stratum.  The  cost 
estimate  for  the  category  is  calculated 
simply  by  summing  over  the  strata  in 
the  category.  The  cost  estimate  for  the 
entire  universe  of  facilities  is  simply  the 
sum  across  categories.  This  procedure  is 
followed  to  estimate  costs  for  each 
scenario. 

EPA  has  identified  an  estimated  3,500 
indirect  industrial  dischargers  that 
discharge  to  POTWs  in  the  Great  Lakes 
System  and  has  developed  preUminary 
estimates  of  compUance  costs  for  them. 
These  preliminary  cost  estimates  are 
based  on  the  assumption  that  indirect 
dischargers  exacted  by  the  GLWQG 
would  incur  the  average  cost  that  same 
type  of  direct  industrial  dischargers 
would  incur  under  cost  Scenario  2.  In 
addition,  EPA  assumed  that  costs  to 
categorical  industrial  users  would  be 
higher  than  the  costs  to  non-categorical 
significant  industrial  users.  The 
following  four  scenarios  for  indirect 
dischargers  are  consistent  with  the  four 
cost  scenarios  developed  for  direct 
dischargers. 

Scenario  1 :  Assumes  that  10  percent 
of  all  indirect  dischargers  in  the  Great 
Lakes  basin  would  install  treatment 
controls. 

Scenario  2:  Assumes  that  30  percent 
of  all  indirect  dischargers  in  the  Great 
Lakes  basin  would  in^all  additional 
controls. 


Scenario  3:  Assumes  that  20  percent 
of  all  indirect  dischargers  would  install 
additional  controls. 

Scenario  4:  Assumes  that  20  percent 
of  all  indirect  dischargers  would  install 
additional  controls. 

The  estimated  percent  of  indirect 
dischargers  affected  by  the  Initiative 
was  based  on  an  assessment  of 
conditions  involving  industrial  users 
and  their  toxic  dischargers  to  a 
moderately  large  POTW  in  the  Oeat 
Lakes  basin. 

C.  Limitations  of  the  Analysis 

1.  Limitations  in  Scope 

This  analysis  addresses  costs  to  point 
source  dischargers  and  indirect 
dischargers  only.  EPA  did  not  attempt  to 
identify  the  least  costly  means  of 
controlling  a  particular  pollutant  or  to 
estimate  costs  to  nonpoint  sources.  EPA 
also  did  not  attempt  to  estimate  the 
costs  associated  with  other  aspects  of 
the  GLWQG,  such  possible  future  Tier  I 
nimieric  criteria  and  use  of  Tier  II 
values  in  individual  permits,  nor  does  it 
quantify  the  incremental  costs  to  States 
of  implementing  the  proposed 
Guidance.  Alternatively,  the  study  does 
not  account  for  potential  cost  savings 
from  less  stringent  limits  that  could  be 
granted  through  the  variance  provisions. 
It  also  does  not  attempt  to  estimate  cost 
reductions  to  direct  and  indirect 
industrial  and  municipal  dischargers 
that  are  able  to  allocate  part  of  the 
burden  of  pollutant  reduction  to  diffuse 
sources  under  State  nonpoint  source 
regulations. 

2.  Impact  of  Technical  Assumptions 

Based  on  the  limited  resources  and 
data  available  for  this  analysis,  certain 
simplifying  assumptions  were  made  that 
could  impact  estimates  of  comphance 
costs.  Several  of  these  assumptions  and 
their  potential  impact  on  the 
compliance  costs  are  simunarized 
below. 

a.  Due  to  the  lack  of  effluent  data, 
process  descriptions,  etc.,  in  some  of  the 
permit  files,  as  well  as  the  constrained' 
analytical  detection  capabilities 
reported  by  some  facilities,  it  was 
unclear  if  some  of  the  pollutants  of 
interest  were  actually  in  the  effluent  at 
detectable  levels.  If  a  facilities' 
maximum  observed  values  were  at  or 
below  detection  levels,  but  the  detection 
limit  was  higher  than  what  is  achievable 
using  the  most  sensitive  EPA-approved 
analytical  methods,  then  for  purposes  of 
determining  the  need  for  WQBELs.  the 
value  of  the  highest  detection  Umit  was 
used  as  the  maximum  effluent 
concentration.  Hiis  would  tend  to 
overestimate  the  need  to  control  toxic 


discharges,  and  potentially  overestimate 
costs. 

b.  In  the  absence  of  any  receiving 
water  critical  low  flow  values,  zero  flow 
was  assumed  (i.e.,  effluent  dominated 
flow).  This  most  likely  results  in  more 
stringent  WQBELs,  and  tends  to 
overestimate  costs.  Additionally,  for 
many  facilities  the  30Q5  and  harmonic 
mean  flows  were  estimated  from  the 
7QlO  low  flow.  Use  of  the  actual  30Q5 
and  harmonic  mean  could  result  in 
either  less  or  more  stringent  limitations. 

c.  The  most  common  program 
component  considered  for  this 
evaluation  for  POTWs  is  development  of 
local  limits  for  the  pollutant(s)  for 
which  WQBELs  were  established. 
Estimation  of  local  limit  development 
costs  tend  to  overestimate  compliance 
costs,  as  the  existing  General 
Pretreatment  Program  regulations  (40 
CFR  part  403)  already  require 
pretreatment  POTWs  to  evaluate  the 
need  for  new  or  revised  local  limits  at 
least  every  five  years. 

D.  Findings 

1.  General  Observations 

a.  The  proposed  Great  Lakes  water 
quahty  criteria  and  values  and 
implemenlation  procedures  did  not 
always  result  in  more  stringent  effluent 
limitations  for  a  particular  pollutant,  as 
compared  to  existing  permit  limitations 
and  conditions  or  those  Umitations  that 
would  be  imposed  as  a  result  of  current 
regulatory  requirements.  This  was 
particularly  true  for  the  metals  euid 
phenol  for  which  either  technology- 
based  and/or  water  quality-based 
limitations  were  commonly  found  in 
permits. 

b.  Some  States  appear  to  have 
implemented  controls  more 
aggressively.  Therefore,  permittees  in 
these  States  will  incur  proportionally 
less  compliance  costs  to  comply  with 
the  GLWQG. 

c.  Most  of  the  data  contained  in 
permit  files  (e.g..  the  permit  application) 
and  in  PCS  was  not  reported  using 
analytical  methods  sensitive  enough  to 
accurately  assess  the  true  impact  of  the 
GLWQG.  This  analysis  tended  to  err  on 
the  conservative  side,  as  limits  were 
derived  for  pollutants  that  were 
reported  as  below  less  stringent 
detection  levels.  Permit  writers  coixld 
require  further  analyses  using  more 
stringent  analytical  methods  to 
determine  whether  a  pollutant  is  indeed 
present. 

d.  Where  GLWQG-based  limitations 
were  found  to  be  more  stringent  than 
the  existing  permit  Umitations,  the 
incremental  difference  was  typically 
relatively  smalL  Further,  in  the  absence 


Federal  Register  /  Vol.  58.  No.  72  /  Friday.  April  16,  1993  /  Proposed  Rules  20987 


of  an  existing  permit  limitation,  the 
incremental  difference  between  the 
GLWQG-based  limitations  and  reported 
concentrations  was  also  found  to  be 
relatively  small.  Generally,  on  a 
concentration  basis,  the  incremental 
difference  was  found  to  be  less  than  one 
part  per  million  (or  one  milUgram  per 
liter). 

2.  Specific  Findings 

a.  Of  the  3,795  direct  discharging 
facilities  in  the  Great  Lakes  System, 
about  85  percent  of  these  facilities  are 
minor  dischargers.  POTWs  account  for 
more-than-half  (54  percent)  of  all  major 
dischargers. 

b.  Over  23  billion  gallons  per  day 
(total  daily  average)  of  wastewater  is 


discharged  by  major  dischargers  into  the 
Great  Lakes  Systrai.  The  steam  electric 
category  alone  accounts  for  over  70 
percent  of  the  total  daily  average  flow 
discharged  to  the  Great  Lakes  System. 
Over  40  percent  of  all  direct  dischargers 
are  located  in  Michigan;  over  20  percent 
are  located  in  Ohio. 

c.  The  total  annualized  compliance 
costs  of  implementing  the  GLWQG  to 
direct  and  indirect  dischargers  is 
estimated  to  be  between  $80  million 
under  Scenario  1  and  $505  million 
imder  Scenario  4  (See  Table  IX-1). 
Major  increases  in  costs  between 
Scenario  1  and  Scenario  2  are  attributed 
to  direct  industrial  and  municipal 
majors  and  to  indirect  dischargers  as 
POTWs  implement  aggressive  source/ 

Table  IX-1— Summary  of  Annuauzed  Costs 

[First  quarter  1M2  $,  milNons] 


pretreatment  programs.  Under  Scenario 
3.  costs  to  major  municipal  facilities 
more  than  double  from  Scenario  2  costs 
as  they  are  projected  to  install  end-of- 
pipe  treatment  systems.  These 
additional  treatment  systems  at  POTWs 
will  substantially  increase  the  residual 
management  costs — from  about  $5 
milUon  under  Scenario  2  to  over  $200 
milUon  under  Scenario  3.  Costs  to 
indirect  dischargers  decline  under 
Scenario  3  because  POTWs  are 
installing  end-of-pipe  treatment  rather 
than  aggressively  implementing  the 
pretreatment  program.  As  a  result,  a 
smaller  number  of  indirect  dischargers 
are  expected  to  incur  costs. 


Cost  categories 


Major  direct  dischargers — Industrial 
Major  direct  dischargers — Murridpai 

Minor  direct  dischargers „. 

Indirect  dischargers  „ 


Total  costs 


Scenarios 


37.4 

5.1 

10.5 

26.5 


79.5 


61.1 
41.2 
10.5 
79.5 


192.3 


61.5 
48.9 
10.5 
53.0 


Sourco:  Assessment  of  CompUance  Costs  Resulting  from  ImptonrtentaUon  of  the  Proposed  Great  Lakes  Water  QuaJlty  Guidance 


173.9 


88.5 
53.5 
10.5 
53.0 


205.5 


EPA  considers  Scenario  2  to  be  the 
most  likely  scenario  of  the  four 
described  above  and  estimates  the 
annualized  compliance  cost  to  be  about 
S192  million.  Indirect  and  direct  major 
industrial  dischargers  account  for  41 
percent  and  32  percent,  respectively,  of 
these  costs.  Major  POTWs  account  for 
the  largest  proportion  of  total 
annualized  costs  borne  by  any  of  the 
category  of  dischargers;  the  mining 
category  is  estimated  to  incur  the  lowest 
proportion  of  costs  for  the  universe  of 
industrial  categories. 

d.  Major  industrial  and  municipal 
facilities  would  bear  about  53  percent  of 
the  total  annualized  costs  under 
Scenario  2  of  the  GLWQG.  Indirect 
dischargers  account  for  about  41  percent 
of  the  annualized  costs.  Minor 
industrial  and  municipal  dischargers 
account  for  the  remaining  6  percent  of 
the  total  annualized  costs.  Among  the 
majors,  three  categories  account  for  the 
majority  (79  percent)  of  the  costs: 
POTWs  (37  percent),  organic  chemicals/ 
refining  (27  percent)  and  pulp  and 
paper  (15  percent). 

e.  Average  plant  costs  range  from 
about  $2300  to  $1,080,000.  The  three 
highest  average  cost  categories  are 
organic  chemical/refining  ($1^)80,000), 
pulp  and  paper  ($305,000).  and 


miscellaneous  ($211,400).  Although 
major  POTWs  make  up  a  large  portion 
of  the  total  cost,  the  average  cost  per 
plant  is  not  among  the  highest  at 
$130,400. 

About  3,200  minor  dischargers  or 
small  facilities  incur  an  estimated  $10.5 
million  in  annualized  costs  for  special 
monitoring  studies.  At  5  percent  of  the 
total  annualized  costs,  this  translates 
into  less  than  $3,300  per  facility. 

f.  Annualized  capital  costs  accoimt  for 
about  7  percent  of  the  total  annual  cost 
for  majors,  but  none  of  the  costs  for 
minors,  which  are  not  expected  to 
require  investment  in  treatment 
technolc^. 

g.  Waste/pollutant  minimization 
studies  and  implementation  of 
appropriate  controls/techniques  are  a 
very  significant  portion  of  the  total 
expected  cost  of  the  proposed  Guidance. 
The  total  annualized  costs  of  such 
studies  make  up  about  54  percent  of  the 
costs  for  direct  dischargers  under 
Scenario  2. 

h.  Tlie  annual  cost  of  monitoring, 
operating  and  maintaining  equipment, 
etc.,  makes  up  about  36  percent  of  the 
estimated  annual  costs  for  direct 
dischargers.  Special  monitoring  studies 
account  for  about  4  percent 


E.  Provisions  in  the  Proposed  Guidance 
Available  for  Use  at  States'  Discretion 
To  Mitigate  Compliance  Costs 

The  GLWQG  includes  several 
provisions  that  States  can  use  under 
specified  circumstances  to  allow 
dischargers  to  lower  their  cost  of 
compliance.  EPA  has  not  projected  the 
use  of  these  variances  in  estimating 
costs.  These  are  simunarized  below  and 
discussed  in  more  detail  in  their 
respective  sections. 

1.  Additional  Time  To  Collect  Data  To 
Derive  a  Numeric  Tier  I  Criteria  or  a 
New  Tier  II  Value 

Procedure  9  of  appendix  F  to  part  132 
(CompUance  Schedules)  provides  for 
States  to  grant  dischargers  time  to 
collect  additional  toxicity  data  to  derive 
aquatic  life,  wildUfe,  and  himian  health 
criteria  or  values.  These  additional  data 
could  be  used  to  develop  new  effluent 
limits  that  may  be  less  stringent  and 
hence  potentially  less  costly  to  comply 
with. 

2.  Variances  From  Water  Quality 
Standards 

Procedure  2  of  appendix  F  to  part  132 
provides  for  States  to  grant  WQS 
variances  if  a  discharger  follows  these 
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procedures.  Such  variances  could  result 
in  lower  compliance  costs. 

3.  Mixing  Zones 

Procedure  3  of  appendix  F  to  part  132 
includes  provisions  regarding  mixing 
zones  for  point  source  dischargers. 
Mixing  zones  generally  allow  less 
stringent  effluent  limitations. 

4.  Reasonable  Potential  To  Exceed 
Water  Quality 

Procedure  5  of  appendix  F  to  part  132 
provides  procedures  for  determining 
whether  a  discharge  of  a  pollutant  has 
the  reasonable  potential  to  cause  or 
contribute  to  an  exceedance  of  water 
quality  standards  and,  therefore,  must 
be  controlled  in  the  NPDES  permit 
through  a  WQBEL.  Under  procedures 
discussed  in  appendix  F,  a  permitting 
authority  may  allow  dischargers 
additional  time  to  derive  numeric  Tier 
I  criteria  instead  of  Tier  II  values  for 
consideration  in  this  determination  and 
thereby  reduce  the  UkeUhood  of  a 
finding  of  reasonable  potential. 

5.  Designated  Use  Modification 

The  GLWQG  provides  methodologies 
for  deriving  human  health  criteria  based 
upon  (1)  fish  consimiption  and 
recreational  exposure,  and  (2)  fish 
consumption,  recreational  exposure  and 
drinking  water  consumption.  A  State 
must  provide  protection  based  upon  the 
second  category  of  human  health 
criteria  for  watef  bodies  that  are  used  as 
public  water  suppUes.  The  second 
category  of  human  health  criteria  are 
generally  more  stringent  than  the  first. 
Water  bodies  may  be  designated  as 
public  water  supply.  But  if  that  use  does 
not  exist,  this  designation  may  be 
removed  in  accordance  with  the 
regulations  at  40  CFR  130.  If  the  use  is 
removed,  then  the  first  set  of  criteria 
would  apply  to  the  water  body,  and 
would  result  in  less  stringent  water 
quaUty-based  effluent  limitations  for 
dischargers.  These  provisions  are 
discussed  in  more  detail  in  section  n.E 
of  the  preamble. 

6.  Site-specific  Criteria 

Procedure  1  of  appendix  F  to  part  132 
provides  for  States  to  develop  site- 
specific  modifications  to  aquatic  life 
criteria  and  values.  These  may  result  in 
less  stringent  criteria  or  values,  and 
subsequent  WQBELs,  which  may  be  less 
costly  to  comply  with. 

7.  Total  Maximum  Daily  Load  (TMDL)/ 
Waste  Load  Allocation  (WLA) 

Procedure  3  of  appendix  F  to  part  132 
provides  two  options  for  TMDL 
development.  These  options  can  be  used 
to  provide  alternative  control  measiires 


for  dischargers  potentially  subject  to 
water  quality-based  controls. 

a.  The  State  or  Tribe  may  collect 
sufficient  data  to  support  a  smaller 
margin  of  safety  than  would  otherwise 
be  possible.  This  would  allow 
establishment  of  a  larger  WLA  and 
corresponding  less  stringent  permit 
limit. 

b.  The  State  or  Tribe  may  also  allocate 
or  reallocate  the  available  load  among 
various  point  and  nonpoint  sources. 
Such  reallocations  could  be  arranged  at 
the  request  of  two  or  more  sources  who 
may  have  reached  an  agreement 
between  themselves  regarding  a  shifting 
of  the  pollutant  reduction  burden.  Such 
reallocation  could  result  in  less 
stringent  effluent  limits  for  some 
dischargers. 

8.  Compliance  Schedules 

Procedure  9  of  appendix  F  to  part  132, 
allows  changes  in  schedules  of 
compliance  for  existing  dischargers  to 
comply  with  new  criteria  and  values. 
Where  hmits  are  based  on  Tier  II  values, 
such  schedules  may  allow  time  to 
collect  data  to  revise  such  values  before 
compliance  is  required. 

EPA  has  not  attempted  to  project  the 
use  of  these  provisions  and,  therefore, 
has  not  estimated  the  potential  savings 
resulting  from  their  application. 
Commenters  should  address  the 
feasibiUty  of  using  these  and  other 
provisions  and  estimating  potential 
compUance  cost  savings  attributable  to 
the  future  usage  of  these  provisions. 

F.  Sensitivity  Analyses 

As  described  in  section  D.l  above, 
there  were  several  Umitations  in  the 
scope  of  the  cost  study.  In  an  effort  to 
evaluate  the  impacts  of  these  study 
Umitations  on  the  total  estimated 
compliance  cost,  several  sensitivity 
analyses  were  performed. 

1.  Tier  I  BCCs  Are  Found 
Bioaccumulating 

As  is  required  under  the  proposed 
GLWQG  implementation  procedures, 
when  a  water  quahty-based  effluent 
limitation  (WQBEL)  for  a  BCC  is  below 
the  most  sensitive  analytical  detection 
level,  then  a  pollutant  minimization 
study  and  a  bioaccumulation  study 
must  be  performed  by  the  facihty.  For 
purposes  of  the  cost  study,  EPA 
assumed  that  each  of  these  studies 
would  be  performed  only  during  the 
first  year  of  the  permit  term;  any  future 
costs  related  to  the  assessment  and 
control  of  Tier  I  BCCs  found  to  be 
bioaccumulating  at  unacceptable  levels 
were  not  estimated.  If  this  situation 
occurs,  however,  the  proposed 
Guidance  requires  the  facihty  to  review 


and  modify  the  pollutant  minimization 
study  originally  performed  to  control 
the  discharge  of  the  BCC. 

To  address  this  issue  EPA  performed 
several  calculations  to  estimate  the 
potential  incremental  compliance  cost. 
These  calculations  were  based  on  the 
assumption  that  a  facility  would  incur 
the  same  pollutant  minimization  study 
cost  once  more  (including  the  costs 
associated  with  monitoring,  performing 
an  initial  assessment,  and  identification 
and  implementation  of  control 
measures).  It  should  be  noted  that 
bioaccvmiulation  studies  were  required 
for  only  20  of  the  59  sample  facihties 
examined  in  the  compliance  cost  study. 
Incremental  costs  were  calculated  under 
four  different  assumptions: 

a.  Assuming  each  of  the  permittees 
required  to  perform  bioaccumulation 
studies  find  pollutants  in  the  waste 
stream  which  bioaccumulate; 

b.  Assuming  50  percent  of  the 
permittees  required  to  perform 
bioaccumulation  studies  find  pollutants 
in  the  waste  stream  which 
bioacomiulate; 

c.  Assuming  25  percent  of  the 
permittees  required  to  perform 
bioaccumulation  studies  find  pollutants 
bioaccumulating;  and 

d.  Assuming  10  percent  of  the 
permittees  required  to  perform 
bioaccumulation  studies  find  pollutants 
bioaccxmiulating. 

To  calculate  a  total  incremental  cost, 
EPA  extrapolated  to  the  universe  of 
direct  dischargers  in  the  Great  Lakes 
System  utilizing  the  same  procedures 
used  to  calculate  the  total  compliance 
cost  in  the  cost  study. 

Using  this  procedure,  the  incremental 
costs  imder  the  most  conservative 
assumption  (i.e.,  assuming  100  percent 
of  the  facilities  required  to  perform 
bioaccumulation  studies  would  require 
additional  controls)  range  from  about 
$10  milhon  to  $52  million  imder  the 
four  cost  scenarios.  Under  the  least 
conservative  assumption  (i.e.,  assuming 
10  percent  of  the  facilities  required  to 
perform  bioaccumulation  studies  would 
require  additional  controls)  incremental 
costs  range  from  about  $1  milUon  to  $5 
milhon  under  the  four  cost  scenarios. 

EPA  beheves  that  the  most 
conservative  assiunption  (i.e.,  100 
percent  failure)  is  unlikely  to  occur;  the 
most  likely  incremental  cost  that  would 
be  incurred  would  be  between  the  costs 
associated  with  50  and  10  percent 
assumptions.  Assimiing  that  25  percent 
is  considered  the  most  Ukely  failure 
rate,  and  if  cost  scenario  2  is  considered 
the  most  likely  compfiance  cost  estimate 
for  the  GLWCy;.  then  the  total 
incremental  cost  related  to  failure  of 
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bioaccumulation  studies  would  be  about 
$5.0  million  dollars  annually. 

2.  Proposed  Antidegradation 
Requirements 

The  baseline  cost  study  did  not 
address  cujsts  associated  with  the 
proposed  antidegradation  requirements. 
EPA  developed  preliminary  cost 
estimates  of  the  proposed  GLWQG 
antidegradation  policy  upon  the 
regulated  community  of  the  Great  Lakes 
System.  This  preliminary  analysis  is 
based  on  the  assumption  that  of  the 
existing  3,795  permittees  that  will  be 
affected  by  the  GLWQG.  approximately 
190  (5  percent)  are  expected  to  request 
an  increase  in  permit  limitations  during 
a  five-year  permit  cycle.  For  purposes  of 
this  analysis,  it  is  also  assumed  that 
certain  new  facilities  will  propose  to 
initiate  direct  discharge  and  request  to 
lower  the  water  quality.  Therefore,  an 
additional  3  percent  of  the  existing 
minor  facilities  (3  percent  of  3,207,  or 
96  facilities)  and  1  percent  of  the 
existing  major  facilities  (1  percent  of 
588,  or  6  facilities)  were  assumed  to 
represent  new  dischargers  that  choose  to 
prepare  antidegradation  demonstrations, 
again,  during  a  five  year  permit  cycle.  In 
summary,  a  total  cf  8  percent  (for  minor 
facilities)  and  6  percent  (for  major 
facilities)  of  the  total  number  of 
facilities  in  each  category  and  flow 
strata  were  assumed  for  this  analysis. 
Based  on  the  above  assumptions  for 
the  number  of  affected  facilities  and  the 
results  from  the  cost  study,  preliminary 
cost  estimates  for  demonstrating  the 
need  for  antidegradation  were 
developed.  To  perform  the  preliminary 
analysis,  the  cost  of  implementing  the 
results  of  each  ftf  the  steps  required  for 
an  antidegradation  demonstration  were 
developed  separately  (i.e.,  Step  1— 
pollution  prevention.  Step  2 — 
alternative  or  enhanced  treatment,  Step 
3 — social/economic  analysis). 

a.  Step  1— Pollution  Prevention.  The 
first  step  a  facility  must  undertake  to 
support  a  determination  for  the  need  for 
degradation  or  a  justification  for  the 
need  to  lower  water  quality  is  to  show 
ihat  implementing  pollution  prevention 
measures  will  not  result  in  compliance 
with  the  existing  effluent  limits.  The 
costs  for  assessing  and  implementing 
waste  minimization/pollution 
prevention  measures  were  derived  from 
estimates  contained  in  the  GLWQG  cost 
study.  Each  of  these  costs  were  then 
multiplied  by  8  percent  (for  minor 
facilities)  and  6  percent  (for  major 
faciUties)  of  the  total  number  of 
facilities  in  each  category  and  flow 
strata  and  totalled. 

Assuming  that  all  &cihties 
performing  the  Step  1  demonstration 
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conclude  that  implementation  of 
pollution  prevention  will  result  in 
compliance  with  their  existing  effluent 
limits,  the  annualized  compUance  costs 
could  range  from  about  $2.7  million 
(under  cost  scenario  1)  to  $6.7  million 
(under  cost  scenario  4). 

b.  Step  2 — Alternative  or  Enhanced 
Treatment.  Assuming  that  all  of  the 
faciUties  performing  a  Step  1  analysis 
demonstrate  that  pollution  prevention 
measures  will  not  eliminate  the  need  to 
significantly  lower  the  water  quality, 
then  all  of  the  assumed  facilities  woiild 
move  on  to  a  Step  2  analysis  (assiuning 
there  is  still  a  desire  by  all  facilities  to 
pursue  significant  lowering  of  the  water 
quality).  To  assess  the  costs  of 
alternative  or  enhanced  treatment,  three 
different  costs  were  estimated  including 
the  additional  costs  to  modify  the 
existing  treatment  train  at  a  facility,  the 
costs  for  additional  treatment,  and 
reporting  costs.  These  three  cost 
estimates  were  totalled  and  then 
multiplied  by  8  percent  (for  minor 
facilities)  and  6  percent  (for  major 
facilities)  of  the  total  number  of 
facilities  in  each  category  and  totalled. 

If  all  assimied  existing  and  new 
facilities  were  required  to  spend  up  to 
10  percent  of  average  capital,  and 
Operating  and  maintenance  costs  more 
than  the  treatment  required  to  meet 
relaxed  effluent  limits,  then  these 
additional  annualized  costs  could  range 
ft-om  about  $300,000  (under  scenario  1) 
to  about  $724,000  (under  scenarios  3 
and  4).  It  is  important  to  recognize  that 
if  these  costs  are  incurred,  the 
antidegradation  procedures  would  not 
require  the  entity  to  go  to  Step  3  and 
none  of  the  costs  associated  vrith  Step 
3  would  be  incurred. 

c.  Step  3 — Social/Economic  Impact. 
To  estimate  costs  for  Step  3  it  was 
assumed  that  all  facilities  f>erforming  a 
Tier  1  and  Tier  2  analysis  are  denied 
their  request  to  lower  the  water  quality 
(i.e.,  the  facilities  did  not  adequately 
justify  the  case  for  the  social  or 
economic  benefits  of  lowering  the  water 
quahty  associated  with  the  proposed 
action  and  therefore  the  facilities  must 
incur  the  costs  associated  with  treating 
effluent  to  current  water  quality  based 
effluent  limits  or  loading  rates).  This 
scenario  is  assumed  to  be  conservative 
as  it  would  be  expected  that  many 
facilities  would  adequately  show  that 
lowering  the  water  quality  would  result 
in  social  or  economic  benefit.  For 
analysis  of  Step  3  costs  it  was  assumed 
that  each  facility  would  incur  the 
following  costs  to  prevent  the 
significant  lowering  of  the  water  quality: 
the  additional  costs  to  modify  the 
existing  treatment  train  at  a  facihty,  the 
costs  for  additional  treatment,  and  the 


costs  to  perform  the  social  and 
economic  analysis.  These  three  cost 
estimates  were  totalled  and  then 
multiplied  by  8  percent  (for  minor 
faciUties)  and  6  percent  (for  major 
faciUties)  of  the  total  number  of 
facilities  in  each  category  and  totalled 

Estimated  armuaUzed  costs  for  Step  3 
range  iiom  about  $1.5  milUon  (under 
scenario  1)  to  $3.6  milUon  (under 
scenarios  3  and  4).  EPA  considera  these 
costs  to  be  overstated  since  some 
pollutant  reduction  benefits  horn 
implementation  of  pollution  prevention 
alternatives  identified  in  Step  1  wiU  be 
realized  by  feciUties. 

d.  Summary.  In  summary,  under  the 
worst  case,  the  proposed  GLWQG  anti- 
degradation  procedures  could  cost  the 
regulated  community  in  the  Great  Lakes 
basin  approximately  $11  million  per 
year.  This  estimate  should  be  viewed  as 
an  overestimate  due  to  the  fact  that  it  is 
highly  unlikely  that  a  fadUty  will  incur 
the  total  cost  for  each  step  in  the 
demonstration  process  (i.e.,  there  will 
be  some  treatment  benefit  at  the 
completion  of  steps  1  and  2  of  the 
demonstration  process).  In  addition, 
some  facilities  may  be  allowed  to  lower 
the  water  quaUty  if  social  and  economic 
impacts  are  demonstrated,  and  thus  the 
facilities  would  not  be  required  to  incur 
all  the  costs  for  additional  treatment. 
Assuming  that  Cost  Scenario  2  is  the 
most  probable  cost  scenario,  then  the 
more  reasonable  worst  case  costs  related 
to  the  proposed  GLWQG  anti- 
degradation  procedures  would  be  about 
$7  milUon  dollars. 

3.  Future  Detection  of  BCCs 

Preliminary  estimates  were  derived  to 
reflect  the  potential  incremental  costs  to 
direct  dischargers  to  the  waters  of  the 
Great  Lakes  System  if  BCCs  for  which 
Tier  I  criteria  are  proposed  in  Tables  1 
through  4  of  Part  132  are  detected  fi-om 
increased  monitoring.  In  accordance 
with  the  proposed  GLWQI 
implementation  procedures,  a  faciUty  is 
required  to  conduct  a  pollutant 
minimization  study  and  a 
bioconcentration  study  if  a  water 
quaUty-based  effluent  limitation 
(WQBEL)  for  a  Tier  I  BCC  is  set  below 
analjlical  detection  levels.  Based  on 
these  requirements,  20  of  the  59 
faciUties  evaluated  in  the  cost  study 
would  be  required  to  undertake  a 

EoUutant  minimization  and  a 
ioconcentration  study.  Since  the  cost 
study  included  costs  for  all  facilities  to 
monitor  for  Tier  I  BCCs,  in  analysis  was 
conducted  to  determine  what  the 
incremental  increase  in  pollutant 
nunimization  and  bioconcentration 
study  costs  might  be  if  Tier  I  BCCs  are 
detected  in  the  discharge.  A  simple  set 
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of  assumptions  was  used  to  estimate  the 
possible  incremental  pollutant 
minimization  and  bioconcentration 
study  costs  for  the  entire  population 
resulting  from  increased  Tier  I BCC 
monitoring.  These  assumptions  include: 
each  faciUty  in  the  population  is 
expected  to  detect,  at  most,  one  of  the 
11  Tier  I  BCCs;  and  25  percent  of  the 
facilities  in  the  population  are  expected 
to  detect  one  Tier  I  BCC.  The  costs  to 
perform  the  pollutant  minimization 
study  and  the  bioconcentration  study 
were  estimated  using  the  same 
procedures  and  cost  assumiptions  used 
in  the  cost  study  analysis — excluding 
monitoring  costs. 

The  resulting  total  incremental 
annuahzed  costs  are  estimated  to  range 
from  $13.4  million  (imder  Cost  Scenario 
1)  to  $37.3  million  (under  Scenario  4). 
Assuming  that  Cost  Scenario  2  is  the 
most  likely  scenario,  then  the  estimated 
incremental  cost  is  $27.8  million 
annually.  It  should  be  noted  that  the 
cost  contribution  by  minors  account  for 
more  than  50  percent  of  the  additional 
cost.  Because  minors  generally  do  not 
have  toxics  in  their  discharge,  they  are 
not  expected  to  detect  any  Tier  I  BCCs 
in  their  discbarge.  Thus,  the  additional 
costs  are  perceived  to  be  overestimates. 

4.  Elimination  of  Mixing  Zones  for  BCCs 

The  proposed  GLWQG 
implementation  procedures  require  that 
within  10  years  after  the  effective  date 
of  the  regulation,  waste  load  allocations 
(WLAs)  for  BCCs  be  set  to  the  most 
stringent  water  quality  criterion  or  a 
fraction  of  the  WLA  that  has  been 
established  (i.e.,  no  mixing  zones  will 
be  allowed).  EPA  assessed  the  potential 
costs  resulting  from  future  elimination 
of  mixing  zones  for  BCCs  for  facilities 
that  were  evaluated  in  the  cost  study. 

To  assess  this  future  impact,  EPA 
compared  the  existing  most  stringent 
GLWQG-based  WQBEL  with  the  most 
stringent  water  quality  criterion  for  the 
20  of  59  facilities  required  to  comply 
with  Tier  I  BCC  WQBELs.  Presumably, 
if  some  or  all  of  these  20  faciUties  have 
to  comply  with  a  more  stringent 
limitation(s}  (i.e.,  water  quality  criteria) 
in  10  years,  then  they  will  incur  costs 
beyond  what  was  estimated  in  the 
compliance  cost  study.  EPA  also 
presupposed  that  the  results  derived 
from  the  evaluation  of  these  20  faciUties 
would  be  a  good  general  indication  on 
the  likely  impact  on  the  entire 
population  of  dischargers.  The  results  of 
this  comparison  are  provided  below: 

a.  Fifteen  faciUties  had  existing 
WQBELs  for  Tier  I  BCCs  that  were  equal 
to  the  most  stringent  proposed  numeric 
water  quaUty  criteria.  In  addition,  both 
the  WQBEL  and  the  water  quaUty 


criteria  were  below  the  most  sensitive 
detection  levels  by  at  least  one  order  of 
magnitude.  Thus,  these  faciUties,  as 
evaluated  imder  all  of  the  assumptions 
in  the  compUance  cost  study,  would  not 
be  expected  to  incur  any  addiUonal 
costs  because  eUmination  would  not 
require  further  reductions. 

b.  For  seven  faciUties,  proposed  water 
quality  criteria  were  more  stringent  than 
the  WQBELs.  These  faciUties  would 
appear  to  be  candidates  for  incurring 
additional  compliance  costs  10  years 
from  the  effective  date  of  the  regulation. 
For  faciUties  Usted  in  this  finding, 
however,  the  WQBEL  was  at  least  one 
order  of  magnitude  less  than  currently 
achievable  detection  levels  (and 
consequently  the  water  quaUty  criteria 
was  even  further  below  detection 
levels).  While  in  theory,  one  can  assiune 
that  a  water  quality  criterion,  by  virtue 
of  its  being  less  than  the  WQBEL,  will 
result  in  additional  costs  and/or  impacts 
for  faciUties,  a  practical  justification 
appears  difficult — unless  the  detection 
limit  for  each  Tier  I  BCC  in  this  category 
can  be  lowered  by  the  Ume  compliance 
with  water  quality  criteria  are  required 
(10  years).  Thus,  because  of  the  inabiUty 
to  predict  where  the  detection  limit 
might  lie  in  10  years,  the  prediction  of 
future  costs  has  no  basis  at  this  time  for 
faciUties  in  this  finding. 

c.  For  two  facilities,  only  one  Tier  I 
BCC  (endrin)  had  a  detection  level  that 
was  lower  than  both  the  WQBEL  and 
the  water  quaUty  criteria.  In  these  cases, 
it  was  determined  that  the  WQBEL  and 
the  water  quality  criteria  were  in  the 
range  where  costs  associated  with 
compliance  with  both  requirements  can 
be  anticipated.  But  both  of  these 
facilities  had  existing  permit  limits  for 
endrin  that  are  more  stringent  than  the 
calculated  WQBEL.  Thus,  the  existing 
permit  Umit  was  compared  to  the  most 
stringent  proposed  water  quality 
criteria.  In  both  cases,  the  permit  limit 
is  very  close  to  the  proposed  water 
quality  criteria  implying  that  any  future 
compliance  costs  would  be  minimal. 
Further,  these  faciUties  were  already 
projected  to  inciu"  costs  for  the  control 
of  other  pesticides  for  which  GLWQG- 
based  effluent  limits  were  established. 
Based  on  this,  EPA  believes  that  future 
compUance  costs  for  endrin  are 
negligible  for  both  of  these  facilities. 

Also,  one  of  the  two  facilities  had  a 
WQBEL  for  heptachlor  that  was  greater 
than  the  detection  level.  The  most 
stringent  water  quality  criteria, 
however,  was  below  the  most  sensitive 
detection  level  by  one  order  of 
magnitude.  For  the  same  reasons 
discussed  for  endrin,  the  cost  impact  is 
expected  to  be  minimal. 


d.  In  summary,  EPA's  conclusions, 
based  on  an  evaluation  of  the  20 
faciUties  on  the  future  impact  of  the 
elimination  of  mixing  zones  are: 

i.  The  current  compliance  cost 
estimate  appears  to  have  indirectly 
taken  into  consideraUon  the  impact  of 
end-of-pipe  requirements  for  Tier  I 
BCCs  for  the  majority  of  faciUties  in  the 
sample.  Generally,  the  populaUon  of 
dischargers  is  Ukely  to  exhibit  the  same 
characteristics.  For  these  facilities,  no 
future  impacts  are  anticipated. 

ii.  Since  changes  in  analytical 
detection  levels  cannot  be  predicted 
and/or  are  unlikely,  facilities  that  have 
a  more  stringent  water  quality  criteria 
than  a  WQBEL,  on  a  practical  basis,  are 
the  same  as  the  facilities  where  the 
WQBEL  and  the  water  quality  criteria 
are  the  same. 

iii.  Assimung  that  no  significant 
changes  in  analytical  detection  levels 
occur  over  time,  only  two  Tier  I  BCCs 
(endrin  and  heptachlor]  are  expected  to 
cause  additional  costs  from  end-of-pipe 
requirements  for  a  very  small  portion  of 
the  sample  (2  faciUties).  These  costs  are 
expected  to  not  be  significant. 

5.  Prevalence  of  Tier  II  BCCs  and 
PotenUal  BCCs 

Since  the  cost  study  focused  only  on 
pollutants  with  proposed  Tier  I  numeric 
criteria,  the  estimated  compUance  costs 
reflect  only  those  costs  associated  with 
complying  with  water  quality-based 
effluent  limitations  (WQBELs)  for  Tier  I 
BCCs.  Acknowledging  that  there  may  be 
future  costs  associated  with  regulating 
addiUonal  BCCs  and  potential  BCCs 
using  Tier  n  values,  EPA  evaluated  how 
prevalent  such  Tier  n  BCCs  and 
potential  BCCs  were  in  the  discharges  of 
the  59  faciliUes  examined  for  the  cost 
study.  Using  the  results  of  this 
evaluation,  some  general  conclusions 
were  drawn  on  what  the  cost  impact 
might  be  if  faciUties  are  required  to 
comply  with  future  Tier  II  BCC  and 
potential  BCC  requirements.  The  two- 
tiered  approach  is  discussed  in  more 
detail  in  section  n.D. 

To  evaluate  Tier  II  BCCs  and  potential 
BCCs,  EPA  re-examined  the  files  of  the 
59  sample  facilities  considered  in  the 
compUance  cost  study.  Permit 
application  data  and  any  other  data  in 
the  permit  file  were  reviewed  to 
determine  if  any  Tier  n  BCCs  and 
potential  BCCs  were  pervasive  in  the 
faciUties'  effluent.  As  part  of  the 
evaluation  EPA  also  examined  each 
faciUty's  existing  permit  to  determine  if 
any  Tier  II  BCCs  and  potenUal  BCCs  are 
ciirrently  regulated  (i.e.,  Umited  and/or 
monitoring  requirements).  The  findings 
indicate  that: 
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a.  A  total  of  28  out  of  50  facilities  had 
monitoring  data  that  ranged  from  a  few 
(5)  to  most  (27)  of  the  32  Tier  n  BCCs. 
(Nine  of  the  59  in  the  sample  belong  to 
the  two  minor  categories.  None  of  the 
minor  facihties  had  analytical  data  for 
the  Tier  II  BCCs  and  potential  BCCs. 
Thus,  only  the  results  of  facilities  in  the 
major  categories  (50)  are  reported.)  Out 
of  these  28  facilities,  only  two  facilities 
detected  a  Tier  II BCC.  Moreover,  these 
facilities  detected  only  two  of  the  17 
Tier  II  BCCs.  These  facilities  detected 
one  potential  BCC  each;  and  only  2  of 
the  15  Tier  11  potential  BCCs. 

b.  Sixteen  of  the  50  facilities  did  not 
provide  any  monitoring  data  (the 
majority  of  which  fall  into  the  major 
POTW  category). 

c.  Nine  of  the  50  facilities  did  not 
provide  any  monitoring  data  but 
reported  that  the  BCCs  were  believed 
absent  for  some  or  most  of  the  Tier  11 
BCCs  and  potential  BCCs. 

d.  The  detection  levels  reported  for 
virtually  all  Tier  II  BCCs  and  potential 
BCCs  wTBre  higher  than  the  most 
sensitive  currently  achievable  detection 
levels. 

e.  The  concentrations  of  Tier  II  BCCs 
and  potential  BCCs  detected  were 
generally  less  than  current  Federal 
water  quality  criteria. 

f.  Twelve  of  the  50  facihties  had 
monitoring  or  other  permit  conditions 
for  several  of  the  Tier  n  BCCs  and 
potential  BCCs. 

In  summary,  if  water  quality  criteria 
are  developed  for  Tier  11  BCCs  and 
potential  BCCs  under  the  GLWQI  and 
these  criteria  become  permit 
requirements,  the  increase  in 
compliance  costs  for  additional 
treatment  and/or  control  costs  is  not 
expected  to  be  significant.  This 
preliminary  conclusion  is  based  on  the 
fact  that  several  Tier  n  BCCs  and 
potential  BCCs  are  already  regulated  in 
permits  for  12  of  the  sample  facilities, 
as  well  as  the  fact  that,  based  on 
discharge  data  reported  by  sample 
facilities.  Tier  II  BCCs  and  potential 
BCCs  were  not  often  detected  by  the 
sample  facihties  in  their  effluent 
streams.  It  should  be  noted  that  EPA  is 
aware  that  a  key  consideration  regarding 
the  available  data  is  that  the  currently 
reported  detection  levels  may  be 
masking  the  presence  of  some  Tier  II 
BCCs  and  potential  BCCs  present  in 
lower  concentrations.  This  preliminary 
conclusion  is  also  underscored  by  the 
fact  that  the  presence  of  a  water  quality 
criteria  or  value  for  a  BCC  (or  any 
pollutant)  does  not  explicitly  mean  that 
a  facility  will  incur  any  additional 
compliance  costs.  Even  if  a  water 
quality  criterion  or  value  has  been 
developed,  it  may  be  highly  unhkely 


that  the  BCC  is  actually  present  (at  least 
for  most  of  the  industrial  categories),  so 
no  compUance  costs  (other  than 
monitoring)  would  be  borne  by  the 
facility. 

6.  Evaluation  of  Intake  Pollutant 
Options 

The  proposed  GLWQG 
implementation  procedures  at 
procedure  5.E  of  appendix  F  of  the 
preamble  provide  a  proposed 
mechanism  for  permitting  authorities  to 
consider  the  presence  of  intake  water 
pollutants  in  a  facihty's  discharge  when 
determining  the  necessity  for  WQBELs. 
Procedure  5.E  of  appendix  F  would 
allow  the  permitting  authority  to 
determine  that  the  return  of  identified 
intake  water  pollutants  to  the  same  body 
of  water  under  specified  circumstances 
does  not  have  the  reasonable  potential 
to  cause  or  contribute  to  an  exceedance 
of  water  quality  standards.  Based  on  this 
determination,  the  permitting  authority 
would  not  be  required  to  establish 
WQBELs  for  the  identified  intake  water 
pollutants.  This  procedure  would  apply 
to  facilities  that  return  unaltered  intake 
water  pollutants  to  the  same  body  of 
water  without  increasing  the  mass 
loading  rate  or  concentration  of  the 
pollutant  at  the  edge  of  any  available 
mixing  zone,  and  tiat  do  not  discharge 
the  intake  water  pollutants  at  a  time  or 
location  that  would  cause  adverse  water 
quality  effects  to  occur  that  would  not 
have  occurred  if  the  pollutants  were  left 
in  place.  EPA  compared  the  cost  study 
assumptions  and  methodologies  to  the 
options  presented  in  the  proposed 
regulation  in  an  attempt  to  evaluate  the 
associated  compliance  cost 
implications. 

As  previously  described  in  section 
I.B.2  of  this  preamble,  for  the  purpose 
of  the  cost  study,  EPA  chose  to  handle 
pollutants  in  intake  water  in  several 
ways  in  the  cost  study.  First.  WQBELs 
were  not  calculated  for  outfalls  that 
contained  uncontaminated  non-contact 
cooling  water  that  was  withdrawn  from 
the  same  water  body  to  which  it  was 
discharged.  This  is  consistent  with  the 
proposed  Guidance  in  procedure  5.E  of 
appendix  F  where  a  regulatory  authority 
could  determine  that  there  is  no 
reasonable  potential  to  exceed  a  Tier  I 
criterion  or  Tier  n  value  if  certain 
conditions  are  met.  EPA  believes  that 
most  uncontaminated  once-through 
non-contact  cooling  water  would  meet 
these  conditions.  In  addition,  to 
evaluate  the  costs  associated  with  other 
options  for  addressing  intake  water 
pollutants  where  the  pollutant 
concentrations  exceed  Tier  I  criteria  or 
Tier  II  values,  the  WQBELs  were 
calculated  in  two  different  scenarios: 


a.  WQBEL  Scenario  #1:  WQBELs  were 
set  to  the  intake  water  column 
concentration  regardless  of  the  source  of 
the  intake  water. 

b.  WQBEL  Scenario  #2:  WQBELs  were 
set  equal  to  the  most  stringent  criterion 
regardless  of  the  source  of  the  intake 
water. 

Because  the  cost  study  used  an 
approach  that  combined  provisions  of 
several  of  the  intake  credit  options 
presented  in  this  preamble,  no  direct 
comparison  was  possible  between  the 
cost  study  estimates  and  the  total  costs 
related  to  the  proposed  options  for 
allowing  intake  credits.  However,  the 
methods  used  to  address  instances 
where  the  intake  water  concentrations 
exceeded  Tier  I  criteria  and  Tier  II 
values  and  the  resulting  compliance 
cost  estimates  appear  to  bracket  the  total 
costs  of  each  of  the  intake  credit 
options,  with  the  exception  of  the 
proposed  Guidance  and  alternative 
Option  1. 

Proposed  procedure  5.E  of  appendix  F 
is  hkely  to  have  its  greatest  appUcation 
with  cleaner  discharges  such  as  once- 
through  non-contact  cooling  water.  For 
this  reason,  the  rationale  discussed 
above  for  excluding  non-contact  cooling 
water  from  cost  consideration  is 
somewhat  consistent  with  the  proposed 
Guidance.  It  is  possible  that  some  non- 
cooling  water  dischargers  that  were  not 
excluded  from  the  cost  evaluation 
would  also  meet  the  conditions 
necessary  for  a  permitting  authority  to 
determine  that  there  is  no  reasonable 
potential  to  exceed  a  Tier  I  criterion  or 
Tier  II  value.  The  impact  of  this 
potential  on  cost  estimate  cannot  be 
accurately  predicted  because  the  permit 
file  information  is  insufficient  to 
determine  whether  each  of  these 
facihties  meet  the  five  conditions 
associated  with  proposed  procedure  5.E 
of  appendix  F. 

Under  the  remaining  alternative 
options  for  addressing  intake  water 
pollutants,  depending  on  whether  the 
WQBEL  is  set  equal  to  the  receiving 
water  concentration,  the  water  quality 
criterion  (WQC)  or  at  an  alternate  level, 
the  cost  study  WQBEL  #1  and  WQBEL 
#2  scenarios  may  or  may  not  be 
consistent.  Generally,  estimated  costs  to 
comply  with  the  WQBEL  #1  scenario 
may  reflect  the  costs  associated  with  the 
alternative  options  that  may  potentially 
result  in  estabUshment  of  WQBELs 
equal  to  the  background  or  intake 
pollutant  concentration  (i.e.,  portions  of 
Options  2,  3,  and  4). 

Alternatively,  costs  to  comply  with 
the  WQBEL  #2  scenario  may  reflect  the 
costs  associated  with  the  alternative 
options  that  result  in  establishment  of 
WQBELs  at  the  lowest  water  quality 
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standard  or  criterion  (i.e.,  Option  4b). 
The  estimated  cost  to  comply  with 
WQBEL  #1  scenario  is  represented  by 
Cost  Scenario  1  ($56.7  million  per  year 
for  direct  dischargers).  The  estimated 
costs  to  comply  with  WQBEL  #2 
scenario  is  represented  by  Cost 
Scenarios  2,3,  and  4  (ranging  from 
$112.8  million  to  $452.4  million  per 
year). 

Assuming  Scenario  2  is  the  most 
likely  of  the  costs  associated  with 
complying  with  the  WQBEL  #2  scenario, 
then  the  potential  costs  associated  with 
the  options  addressing  intake  water 
pollutants  generally  range  from  $52.9 
million  to  $112.8  million  per  year.  For 
a  given  option,  the  actual  total  costs 
would  realistically  tend  to  move  toward 
the  lower  end  of  the  range  because  (1) 
if  more  pollutant  data  was  available, 
more  situations  where  the  intake  water 
pollutants  exceed  Tier  I  criteria  and  Tier 
n  values  may  be  revealed,  resulting  in 
potentially  greater  application  of  the 
proposed  Guidance;  and  (2)  the 
compliance  costs  for  all  options  except 
1  and  the  proposed  Guidance  do  not 
include  any  cost  reductions  that  would 
result  from  application  of  phased 
TMDLs,  variances  or  specific 
modifications  to  criteria.  The  extent  of 
such  cost  reductions  cannot  be 
estimated  because  of  the  site-specific 
nature  of  such  allowances  data 
limitation. 

Alternatively,  if  existing  mechanisms 
(e.g.,  variances  and  phased  TMDLs,  and 
site-specific  criteria  modification)  are 
not  utilized  by  a  regulatory  authority, 
the  potential  compliance  costs  may 
increase. 

7.  Summary 

Sensitivity  analyses  of  major  cost 
study  technical  assumptions  were 
performed  to  determine  the  potential 
impact  on  the  total  estimated 
compliance  cost  attributable  to  the 
proposed  Guidance.  Table  IX-2 
summarizes  the  results  of  these 
analyses. 

Table  IX-2— Summary  of  Other  Poten- 
tial Compliance  Costs  Not  ad- 
dressed IN  THE  GLWQG  Cost  Study 


Table  IX-2— Summary  Of  Other  Poten- 
tial Compliance  Costs  Not  Ad- 
dressed in  the  GLWQG  Cost 
Study— Continued 


Original  Cost  Study  Esti- 
mate. 

1.  Costs  If  Tier  I  BCCs  are 
Found  Bioaccumulating. 

2.  Costs  Related  to  Pro- 
posed Anti- Degradation 
Requirements. 

3.  Costs  Related  to  Future 
Detection  of  Tier  I  BCCs. 


Annualized 

costs  (first 

quarter  1992  $, 

millions) 


192.3 
5.0 
7.0 

27.8 


Annualized 

costs  (first 

quarter  1992  $, 

millions) 

4.  Costs  Related  to  ENmi- 

Unltnown— In- 

nation of  Mixing  Zones  for 

crease  ex- 

BCCs. 

pected  to  not 

be  signifi- 

cant 

5.  Costs  Related  to  Preva- 

Unlcnown— In- 

lence of  Tier  II  BCCs. 

crease  ex- 

pected to  not 

be  signifi- 

cant. 

6.  Costs  Related  to  Intalte 

Unknown — Can 

Credit  Options. 

result  in  ei- 

- 

ther  cost  sav- 

ings or  addi- 

tional costs. 

Note:  Ail  costs  reflect  Cost  Scenario  2. 

Source:  Assessment  of  Compliance  Costs 
Resulting  from  Impienrwntation  of  the 
Proposed  Great  Lakes  Water  Quality 
Gukiance. 

Based  on  the  sensitivity  analyses 
performed,  and  as  summarized  in  Table 
IX-2  above,  an  additional  $40  million 
annually  in  costs  may  also  be 
attributable  to  the  proposed  Guidance. 
This  incremental  cost  represents  about  a 
21  percent  increase  above  the  cost  study 
estimate.  If  added  to  the  most  likely  cost 
study  estimate  (i.e..  Cost  Scenario  2),  the 
total  compliance  costs  could  reach  as 
high  as  $232  million  annually. 

G.  Future  Analyses 

In  addition  to  refining  the  cost 
estimates  for  the  RIA  that  EPA  will 
prepare  as  part  of  the  final  rulemaking, 
several  other  analyses  will  be 
performed.  EPA  will  assess  the 
economic  impact  of  the  estimated  costs 
on  both  industrial  dischargers  and 
municipal  faciUUes,  including  an 
assessment  of  the  impacts  on  small 
businesses.  The  results  of  these  analyses 
will  be  placed  in  the  record  for  this 
rulemaking. 

The  final  EPA  analysis  will  include 
an  economic  assessment  of  various 
options  that  are  available  to  implement 
the  final  Guidance,  the  effect  of  the  final 
Guidance  on  State  implementation 
policies,  especially  for  facihties  that  are 
not  discharging  to  the  waters  of  the 
Great  Lakes  System,  policy  implications 
of  implementing  the  proposed  Guidance 
in  States  not  part  of  the  Great  Lakes 
System,  and  Uie  relevant  contributions 
of  other  sources  of  pollution  to  the 
waters  of  the  Great  Lakes  System.  EPA 
will  also  assess  the  potential  for  using 
market-based  incentives  (e.g.,  effluent 


trading  between  point  and  nonpoint 
sources)  that  can  be  used  to  achieve 
compliance  with  the  requirements  of  the 
proposed  Guidance. 

H.  Cost-effectiveness 

1.  Introdnction 

Cost-effectiveness  values  can  be  used 
to  compare  the  efficiency  of  one 
regulatory  option  in  removing 
pollutants  to  another  regulatory  option. 
Cost-effectiveness  is  deLned  as  the 
incremental  (to  another  option  or  to  a 
benchmark,  such  as  existing  treatment) 
annualized  costs  of  a  pollution  control 
option  per  incremental  pollutant 
removal  (measured  in  copper-based 
pounds  equivalent).  In  other  words,  the 
cost-effectiveness  value  represents  the 
unit  cost  of  removing  the  next  pound- 
equivalent  of  pollutant. 

The  cost-effectiveness  analysis  is  a 
useful  tool  for  evaluating  regulatory 
options  for  the  removal  of  toxic 
pollutants.  A  cost-effectiveness 
calculation  is  simply  a  ratio  of  the 
annualized  costs  of  a  control  option  for 
a  group  of  dischargers  to  the  pollutant 
loadings  removed  from  surface  waters 
by  that  option.  Three  factors  are  of 
particular  importance  in  the  cost- 
effectiveness  calculations.  First,  the 
analysis  is  based  on  removals  of 
pounds-equivalent — a  term  used  to 
describe  a  poimd  of  a  pollutant 
weighted  for  its  toxicity.  Use  of  poimd- 
equivalent  values  reflects  the  fact  that 
some  pollutants  are  more  toxic  than 
others  and  enables  removals  to  be 
summed  across  pollutants.  Copper  is 
used  as  the  standard  pollutant  for 
developing  toxic  weighting  factors. 
Second,  where  there  are  a  number  of 
control  options  being  evaluated,  the 
analysis  is  often  done  on  an  incremental 
basis — using  the  incremental  cost  and 
removals  of  one  control  option 
compared  to  another  option  or  to 
existing  treatment.  Third,  cost- 
effectiveness  values  are  considered  high 
or  low  only  within  a  given  context,  such 
as  similar  discharge  status  or  for 
comparison  with  other  industries. 

2.  Pollutant  Loadings  Reductions 

Pollutant  loadings  reductions  were 
estimated  to  indicate  the  decrease  in 
pollutants  discharged  due  to  more 
stringent  GLWQG  limits.  Baseline 
loadings  were  determined  in  poimds  per 
day  by  multiplying  the  permit  limit  or 
effluent  concentration  by  the  facility's 
flow  rate  and  a  conversion  factor.  If 
either  the  permit  limit  or  effluent 
concentration  for  a  pollutant  was 
reported  as  less  than  a  detectable  level, 
the  reported  detection  level  was  divided 
in  half.  Using  extrapolation  procedures 
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similar  to  those  used  for  compliance 
costs,  sample  facility  baseline  loadings 
were  averaged  across  all  facilities  in 
each  strata,  multiplied  by  the  total 
number  of  facilities  in  each  strata,  and 


summed.  Total  baseline  loadings  for 
each  pollutant  for  all  direct  discharging 
facihties  are  shown  in  Table  IX-3  imder 
baseline. 


Table  IX-3.—  PoauTANT  Loading  Reductions 

[Lbs/day] 


PollLrtants 


Arsenic 

Benzene  

Cadmium 

Chlordane  

Chiorobenzene  

Chromium  III 

Chromium  VI 

Copper 

Cyanide,  tree  

Cyanldo,  total 

4,4'DDT  

Dieldrin 

2,4-Dimethylphenol . 
2,4-Dinitrophenol  .... 

Endrin  

Heptachlor  

Hexachlorotjenzene 
Hexachioraethane  .. 

Lindane 

Mercury 

Methylene  Chlonde . 

Nickel  ....„ , 

Parathion  

PCBs  

Pentachlorophenol .., 

Phenol  

Selenium  IV 

Selenium  VI 

Selenium,  total 

2.3.7,8-TGOD 

Toluene 

Toxaphene  

Trichloroethylene  

Zinc 


Baseline 


53.56 
0.00 
5,760.89 
1.17 
0.00 
3.38 

15.33 
78,598.67 

77.31 
0.09 


Scenario  1 
reduction 


Scenario  1 

percentage 

change  - 


1.10 

0.00 

5,367.95 

0.43 

0.00 

0.00 

9.44 

75.664.12 

32.84 

0.00 


Totals 


0.32 

0.00 

0.15 

0.10 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.37 

0.11 

1.50 

0.17 

0.00 

0.00 

0.00 

0.00 

56.58 

38.79 

0.00 

0.00 

8,659.86 

80.27 

0.00 

0.00 

3.16 

0.23 

6.84 

1.09 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

911.50 

903.51 

.00059 

.00056 

0.67 

0.00 

6.40 

0.05 

27.17 

26.11 

9,225.14 

1,017.05 

103,410.07 


83,143.88 


2 
0 

93 

36 
0 
0 

62 

96 

42 
0 

1.6 

66 
0 
0 
0 

29 

11 
0 
0 

68 
0 
1 
0 
7 

16 
0 
0 
0 

99 

95 
0 
1 

96 

11 


Scenario  2 
reduction 


80 


1.09 
0.00 

5.622.53 

0.80 

0.00 

0.00 

10.58 

76,292.93 

34.93 

0.00 

0.00 

0.10 

0.00 

0.00 

0.00 

0.21 

0.17 

0.00 

0.00 

45.89 

0.00 

92.78 

0.00 

0.41 

2.02 

0.00 

0.00 

0.00 

903.77 

.00056 

0.00 

0.05 

26.11 

1.048.61 


84.082.98 


Note:  Numbers  nray  not  add  due  to  rounding. 

Source:  Assessment  of  Compliance  Costs  Resulting  from  Implementation  of  the  Proposed  Great  Lakes  Water  Quality  GukJance. 


Ji 

Scenario  1  (reflecting  WQBEL  #1)  and 
Scenario  2  (reflecting  WQBEL  #2) 
loading  reductions  were  calculated  by 
finding  the  difference  between  the 
existing  permit  limits  and  the  GLWQG 
limit  for  each  pollutant.  The  resulting 
difference  was  converted  to  pounds  per 
day  by  multiplying  the  difference  by  the 
facihty's  flow  rate  and  a  conversion 
factor.  Several  assumptions  were  made 
to  calculate  the  loading  reduction  for  a 
pollutant: 

a.  If  the  difference  between  the 
GLWQG  water  quality-based  effluent 
limitation  (WQBEL)  and  the  highest 
reported  concentration  was  negative, 
zero  reduction  was  assumed.  "Hiis 
situation  occurred  because  there  were 
instances  where  the  reported 


Scenario  2 

percentage 

change 


2 

0 
98 

68 
0 
0 

69 

97 

45 
0 

1.6 

66 
0 
0 
0 

57 

11 
0 
0 

81 
0 
1 
0 

13 

29 
0 
0 
0 

99 

95 
0 
1 

96 

11 


81 


concentration  was  below  the  GLWQG 
WQBEL. 

b.  When  the  highest  reported 
concentration  was  reported  as  below  a 
detection  level,  one-half  of  this  level 
was  used  as  the  baseline  concentration. 

c.  If  GLWQG  WQBEL  was  below 
analytical  detection  levels,  the 
limitation  was  set  equal  to  the  detection 
level  divided  by  two  for  purposes  of 
calculating  a  difference. 

d.  It  was  assumed  that  facilities  are 
discharging  at  the  level  of  the  existing 
permit  limitation. 

Loading  reductions  were  calculated 
for  each  direct  discharging  facility  in  the 
sample  and  then  extrapolated  to  all 
direct  discharging  facilities  in  the  Great 
Lakes  System  (costs  and  pounds 


removed  from  indirect  dischargers  are 
excluded  from  these  calculations). 
These  are  also  shown  in  Table  IX-3. 

As  shown  in  Table  IX-3,  Scenarios  1 
and  2  reduce  the  loadings  of  toxic 
pounds  by  about  80  percent.  In  general, 
metals  are  reduced  by  a  much  higher 
percent  than  the  organic  pollutants. 

3.  Toxicity- Weigh  ted  Loadings 
Reduction 

The  pollutant  loading  reductions  from 
direct  dischargers  were  weighted  to 
compare  to  national  standards  using 
EPA  toxic  weights  (EPA/OST  1988  Cost 
Effectiveness  Criteria  and  Weights). 
Toxic  weighting  factors  are  derived 
primarily  from  chronic  freshwater 
criteria  and  toxicity  values.  However, 
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both  human  and  aquatic  criteria  are 
used  in  cases  where  a  human  health 
criterion  has  been  estabUshed  for  the 
consumption  of  fish.  Toxic  weights 


along  with  toxicity-weighted  pounds  are 
shown  in  Table  IX-4  as  are  the 
reductions  associated  with  Scenarios  1 
and  2. 


Table  lX-4.— Pound-Equivalent  Loading  Reductions 

[Ib8-«quivalent/day] 


Pollutants 


Arsenic  

Benzene  

Cadmium 

CWordane 

Chlorobenzen*  ....... 

Chromium  III 

Chromium  VI  

Copper 

Cyanide,  free 

Cyanide,  total  

4.4'DDT , 

DieWrln  , 

2,4-Dimethylphenol  . 
2,4-Dinltrophenol  ..... 

Endrin , 

HeptacMor 

HflxacMorotjenzene 
HexacMoroethane  ... 

Lindarw 

Mercury  

Methylene  Chloride  , 

Ntcfcel 

Parathion 

PCBs 

Pantachlorophenol  ., 

Phenol  

Selenium  IV 

Selenium  VI 

Selenium,  total  

2.3,7,8-TCDD  „.. 

To(uer)e  

Toxaphene  

Trichkxoethylene 

ZJTK  


Totals 


Toxic  weights 


40 


32.03 

0.03 

5.09 

2,468.99 

0.00 

0.02 

35.50 

0.46 

1.07 

1.07 

28,933.33 

10.315.78 

0.00 

0.18 

2,436.84 

3,404.71 

756.80 

0.07 

78.96 

505.02 

0.03 

0.09 

430.76 

7.488.60 

0.43 

0.00 

0.16 

0.16 

0.16 

,005.600.00 

0.00 

28.767.12 

0.00 

0.05 


Baseline 
pounds  equiva- 
lent 


1,715.53 

0.00 

29,322.96 

2.880.77 

0.00 

0.09 

544.29 

36.682.00 

83.26 

0.10 

9,336.58 

1,599.11 

0.00 

0.00 

0.00 

1.262.56 

1.131.97 

0.00 

0.00 

28.573.71 

0.00 

788.05 

0.00 

23.681.45 

2.95 

0.00 

0.00 

0.00 

146.12 

23.532.48 

0.00 

184.160.89 

0.26 

470.48 


345,915.60 


Scenario  1  re- 
duction pounds 
equivalent 


35.08 

0.00 

27,322.89 

1.053.17 

0.00 

0.00 

335.24 

35.312.45 

35.37 

0.00 

150.34 

1.053.24 

0.00 

0.00 

0.00 

362.06 

131.04 

0.00 

0.00 

19.589.40 

0.00 

7.30 

0.00 

1.701.98 

0.47 

0.00 

0.00 

0.00 

144.84 

22.450.43 

0.00 

1.567.12 

0.24 

51.87 


111.304.55 


Scenario  1 
percent 
change 


2 

0 

93 

37 

0 

0 

62 

96 

42 

0 

1.6 

66 

0 

0 

0 

29 

11 

0 

0 

68 

1 

0 

0 

7 

16 

0 

0 

0 

99 

95 

0 

1 

96 

11 


32 


Scenario  2  re- 
duction pounds 
equivalent 


35.08 

0.00 

28.618.68 

1.966.60 

0.00 

0:00 

375.70 

35.605.91 

37.61 

0.00 

150.34 

1.053.24 

0.00 

0.00 

0.00 

721.95 

131.04 

0.00 

0.00 

23.174.89 

0.00 

8.44 

0.00 

3.047.29 

0.87 

0.00 

0.00 

0.00 

144.88 

22.450.43 

0.00 

1.567.12 

0.25 

53.48 


119.143.84 


Scenario  2 
percent 
change 


2 

0 

98 

68 

0 

0 

69 

97 

45 

0 

1.6 

65 

0 

0 

0 

57 

11 

0 

0 

81 

0 

1 

0 

13 

29 

0 

0 

0 

99 

95 

0 

0 

96 

11 


34 


Note:  Numbers  may  not  add  due  to  rounding. 

Source:  Assessment  of  Compliance  Costs  Resulting  from  Implementation  of  Ihe  Proposed  Great  Lakes  Water  Quality  Guidance. 


The  proposed  Guidance  would  reduce 
the  toxicity-weighted  pounds,  or 
pounds-equivalent,  by  about  32  percent 
under  Scenario  1  and  by  about  34 
percent  under  Scenario  2. 

4.  Cost-efliectiveness 

The  cost-effectiveness  values  are 
calculated  by  multiplying  the  pounds- 
equivalent  per  day,  shown  in  Table  K- 
4,  with  365  days  to  derive  total  annual 
poimds-equivalent  reduced  under  each 
scenario.  Total  annualized  costs  for 
direct  dischargers  in  each  scenario  are 
then  divided  by  total  annual  pounds- 
equivalent  for  each  scenario  to  estimate 
the  $/lb-eq.  for  each  scenario.  The  cost- 
effectiveness  of  all  four  cost  scenarios 
ranges  from  $1.30  per  pound-equivalent 
to  $10  40  per  poimd-equivalent  over  the 


baseline;  the  cost-effectiveness  of  the 
most  likely  scenario  is  $2.60  per  poimd- 
equivalent.  The  costs  for  and  pounds- 
equivalent  removed  from  indirect 
dischargers  are  not  included  in  these 
calculations.  When  compared  with  the 
cost-effectiveness  of  various  effluent 
guidelines,  these  values  are  at  the  low 
end  of  the  range  of  $l-$500. 

5.  Sensitivity  Analysis 

Two  additional  analyses  were 
conducted  to  assess  the  impact  on  the 
cost-effectiveness  of  assuming  that 
baseline  values  reported  as  less  than  a 
detectable  value  equal  one-half  the 
reported  detection  level.  The  following 
alternatives  for  addressing  baseline 
values  reported  as  less  than  a  detection 


level  (in  the  absence  of  a  permit  limit) 
were  evaluated: 

a.  The  reported  detection  level  was 
used  as  the  baseline  concentration. 

b.  Zero  was  used  as  the  baseline 
concentration. 

Using  the  first  alternative  resulted  in 
about  a  22  percent  increase  in  total 
annual  pounds-equivalent  removed  for 
Scenario  1  and  about  a  20  percent 
increase  in  total  annual  pounds- 
equivalent  removed  for  Scenarios  2-4 
when 'compared  to  the  original  analysis. 
Cost-effectiveness  values  ranged  from 
$1.07  per  poimd-equivalent  to  $8.72  per 
pound-equivalent. 

Using  the  second  alternative  resulted 
in  about  a  22  percent  decrease  in  total 
annual  pounds-equivalent  removed  for 
Scenario  1  and  about  a  20  percent 
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reduction  in  total  annual  pounds- 
equivalent  removed  for  Scenarios  2-4 
when  compared  to  the  original  analysis. 
This  assumption  yielded  oost- 
effectivBoess  values  ranging  from  $1,68 
per  pouTid-equivalent  lo  $12.87  per 
pound-equivalent  for  Scenarios  1-4. 

/.  Chenrlew  of  Projected  Benefits 
Attributable  io  the  Great  Lakes  Water 
Qualiiy  Guidance 

1.  Introduction 

The  benefits  analysis  is  intended  to 
provide  insight  into  both  the  types  and 
potential  magnitude  of  the  economic 
benefits  expected  to  arise  as  a  result  of 
the  GLWQG.  A  quahtative  assessment  of 
these  benefits  is  provided  in  section  1.2 
below,  a  addition  to  the  qualitative 
assessment,  more  quantitative  empirical 
estimates  c  fine  potential  magnitude  of 
the  benefits  firom  controlling  point 
sources  are  developed  to  the  extent 
feasible  and  then  compared  to  the 
estimated  costs  of  controlling  point 
sources  in  the  proposed  Guidance.  This 
discussion  is  intended  to  demonstrate 
data  needed  and  a  methodology  suitable 
for  comparing  benefits  and  costs.  The 
methodology  used  to  assess  benefits  and 
its  results  are  summarized  below.  A 
complete  study,  Regulatory  Impact 
Analysis  of  the  Proposed  Great  Lakes 
Water  Quality  Guidance,  is  available  in 
the  administrative  record  for  this 
rulemaking.  EPA  invites  comments  and 
requests  that  the  commenters  provide 
detailed  analysis  and  data  to  support 
their  conclusions.  The  appropriate 
documentation  would  enable  EPA  to 
better  evaluate  these  comments. 

2.  Qualitative  Assessment  of  Benefits 
Associated  With  the  Great  Lakes  Water 
Quality  Guidance 

This  section  provides  a  qualitative 
review  of  the  benefits  that  can  be 
expected  from  implementation  of  the 
proposed  Guidance.  This  quahtative 
assessment  presents  a  characterization 
of  anticipated  benefits  based  on:  (a)  The 
sensitivity  and  unique  attributes  of  the 
receiving  waters,  (b)  the  nature  of  the 
toxic  pollutants  addressed  by  the 
GLWQG  and  some  impUcations  of  the 
proposed  Guidance  for  human  health 
and  ecological  risk  reductions,  and  (c) 
an  overview  of  exposed  and  sensitive 
populations. 

a.  Sensitivity  and  Unique  Attributes  of 
Receiving  Wafers.  Bioacounulative 
chemicals  of  concern  have  been 
identified  for  special  treatment  in  the 
GLWQG.  EPA  beheves  addressing  these 
pollutants  -A-iil  yield  particularly  high 
benefits  given  the  sensiti'/ity  and 
vulnerabiiiiy  of  [his  aquatic  ecosystem. 
Several  characteristics' of  the  Great 


Lakes  make  them  particularly 
susceptible  to  relatively  nondegradaWe, 
hpophllic  chemicals,  such  as  some  of 
the  contaminants  addressed  by  the  Great 
Lakes  Water  Quahty  Guidance.  Tliese 
characteristics  include: 

i.  Long  hydraulic  retention  time.  (Less 
than  one  percent  of  the  total  volume  of 
the  Great  Lakes  drains  through  the  St. 
Lawrence  River  on  an  annual  basis. 
Retention  times  range  fix)m  173  years  for 
Lake  Superior  to  2.7  years  for  Lake  Erie.) 

ii.  Low  suspended  solids 
concentration. 

iii.  Low  biological  productivity. 

iv.  The  presence  of  self-contained, 
vulnerable  plant  and  animal 
populations. 

These  attributes  result  in 
contaminants  remaining  in  the  Great 
Lakes  System  for  long  periods  of  time 
and  bioaccumulating  in  fish  and 
vdldlife  at  concentrations  that  are  orders 
of  magnitude  above  those  in  the  water 
column.  Continued  or  new  inputs  of 
toxic  pollutants  only  exaceihate  this 

f)roblem.  However,  reductions  in 
oadings  of  pollutants  will,  over  the  long 
term,  reduce  the  rate  of  bioaccumulation 
(see  sections  LA.  and  I.D.  of  this 
preamble  for  further  discussion). 

Because  physical  and  biological 
processes  in  the  Great  Lakes  encourage 
the  recycling  of  toxics,  pollutant 
loadings  entering  the  Great  Lakes 
System  may  be  more  Ukely  to  impact 
Great  Lakes"  wildlife,  human  and 
aquatic  communities  than  in  other 
ecosystems.  Pollutants  like  the  BCCs 
identified  in  the  proposed  Guidance 
tend  to  preferentially  sorb  to  particles  in 
the  water  column,  and  are  subsequently 
transported  to  the  bottom  sediments  in 
many  locations.  Because  the  Great  Lakes 
efficiently  cycle  carbon  and  nutrients, 
higher  trophic  levels  are  exposed  to 
many  of  the  chemicals  associated  with 
biotic  particles  and  create  the  risk  of 
these  chemicals  bioaccxunulating  up  the 
food  chain.  Pollutants  are  also  released 
back  to  the  water  column  as  particulate 
matter  is  degraded  by  bacterial  action, 
posing  further  risks  to  the  fish  and 
wildhfe.  Even  those  particles  that  do 
reach  the  bottom  sediments  are  subject 
to  resuspension  during  storm  events. 
While  concentrations  of  these 
contaminants  in  ciurent  loadings  may 
be  expected  to  decline,  the  rate  of 
decline  in  the  total  mass  of  these 
contaminants  for  the  Great  Lakes 
System  will  occur  much  more  slowly 
than  in  systems  with  shorter  hydraulic 
retention  times,  or  greater  sedimentation 
rates  (EPA  Region  V,  Great  Lakes 
National  Program  Office.  Great  Lakes 
Risk  Characterization  Study.  Review 
Draft.  Chicago.  IL,  10D'<}.  Accordingly, 
any  new  discharges  of  bioaccumulative 


pollutants  of  concern  will  add  to  food 
web  contamination  and  prolooag  the 
time  for  the  full  restoration  of  beneficial 
uses  of  the  Great  Lakes  and 
unacceptable  levels  of  risk  to  humen, 
wildhfe  and  aquatic  populations  which 
utilize  the  Great  Lakes  Basin  Ecosystem. 
For  a  number  of  years,  the  monitored 
concentrations  of  bioaccumulative 
chemical  contaminants  have  dechned  in 
Great  Lakes  fish.  Based  on  a  review  of 
lake  trout  and  coho  salmon  data 
collected  through  1990.  however,  it 
appears  that  the  rate  of  decline  in 
contaminant  concentrations  in  fish 
tissue  is  slovdng,  and  approaching  zero 
(EPA  Region  V,  1991).  Additionally, 
these  data  show  that  fish  tissue 
concentrations  are  stabihzing  at 
unacceptably  high  concentrations, 
despite  the  decreased  loadings  resulting 
fi-om  previous  regulatory  actions. 
Contaminant  concentrations  measured 
in  1990  for  PCBs  and  chlorinated 
pesticides  exceed  fish  tissue 
concentrations  allowable  under  current 
EPA  water  quality  criteria,  by  several 
orders  of  magnitude.  If,  as  the  data 
suggest,  a  new  eauilibrium  in  ambient 
water  quahty  and  fish  tissue 
concentrations  is  being  reached  given 
current  loading  rates  for  these 
pollutants,  then  substantial  further 
reductions  in  loadings  may  be  necessary 
to  achieve  fish  tissue  concentrations 
that  would  provide  for  the  lifting  of  fish 
advisories  and  bans  imposed  at  present 
in  the  Great  Lakes  region  (EPA  Region 
V.  1993). 

Finally,  in  recognizing  the  sensitive 
nature  of  the  Great  Lakes  System, 
recommendations  calling  for  special, 
more  restrictive  measures  for  toxic 
pollutants  will  be  consistent  with  the 
Great  Lakes  Water  Quality  Agreement 
goal  of  virtual  eUmination  of  persistent 
toxics,  the  Great  Lakes  Governors' 
Toxics  Substance  Control  Agreement 
calling  for  continued  reduction  of  toxics 
in  the  Great  Lakes  System  to  the 
maximum  extent  possible  consistent 
with  the  Clean  Water  Act  and  Great 
Lakes  Water  Quality  Agreement,  and  the 
fishable  goal  of  the  CWA.  In  addition  to 
the  purely  ecologic  benefits  associated 
with  reductions  in  loadings  of 
bioacciu(nulating  toxics,  these 
reductions  will  generate  significant 
benefits  associated  with  improved 
opportunities  for  human  uses  of  the 
fishery  and  related  resources:  increased 
recreational  fishing  and  hunting 
opport\inities.  the  potential  for 
commercial  fishery  expansion,  and 
increased  opportunities  and  values  to 
other  recreational  users  of  Great  Lakes 
basin  waters. 

b.  Nat-^re  of  Toxic  Pollutants 
Addressed  by  the  GLWQG  and 
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Implications  for  Risk  Reduction.  The 
benefits  of  controlling  discharges  iinder 
the  proposed  Guidance  depend  on  the 
characteristics  of  the  specific  pollutants 
that  are  reduced.  A  number  of  these 
pollutants  (those  associated  with  control 


of  point  source  discharges),  and 
associated  health  and  ecological  risks, 
are  siunmarized  in  Table  IX-5.  This 
table  illustrates  several  key  points: 

i.  All  compounds  are  highly 
persistent,  implying  that  futiu« 


reductions  in  loadings  will  yield  long- 
term  benefits.  However,  for  the  same 
reason,  current  ambient  conditions,  due 
to  past  loadings,  are  likely  to  delay  the 
realization  of  benefits  for  many  years 
into  the  future 


5  93 


Federal  Register  /  Vol  58,  Na  72  /  Friday.  April  16.  1993  /  Proposed  Rules 


20987 


20998 


Federal  Register  /  Vol.  58,  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rules 


ii.  Half  the  compounds  have  a 
relatively  high  potential  for 
bioaccumulation.  The  implications  are 
consistent  with  those  raised  above  with 
respect  to  the  persistence  of  the  toxics — 
e.g..  even  if  all  future  loadings  are 
eUminated  and  reductions  in  water 
column  and  sediment  concentrations 
are  realized,  it  will  take  many  years  for 
tissue  concentrations  of  these  pollutants 
to  decline  in  impacted  biota  to  the  point 
where  residual  risks  have  been 
minimized. 

iii.  Dioxin  and  PCBs  are  considered 
probable  human  carcinogens  via 
ingestion,  and  both  also  are  associated 
with  systemic  (i.e.,  noncarcinogenic) 
health  risks.  Cadmium,  cyanide  and 
mercury  also  are  of  high  concern  for 
systemic  human  health  risks  (kidney 
and  central  nervous  system).  While 
hiunan  health  risk  reductions  may  not 
be  the  primary  motivation  for  the 
GLWC^,  the  potential  for  reducing 
these  risks  may  be  appreciable. 
Furthermore,  because  noncarcinogenic 
effects  of  the  contaminants  are 
presumed  to  exhibit  threshold  dose- 
response  functions,  it  is  more  difficult 
to  quantify  reductions  in  these  types  of 
risks  than  it  is  to  quantify  carcinogenic 
risks. 

iv.  Most  of  the  toxics  addressed  in  the 
GLWQG  pose  relatively  high  risk  to 
aquatic  and  terrestrial  organisms,  both 
to  the  survival  of  living  organisms  and 
their  reproductive  capacity.  These  risks 
imply  that  the  primary  benefits  of  the 
GLWQG  will  be  related  to  ecologic 
concerns.  The  toxics  controlled  by  the 
GLWQG  pose  risks  to  species  of  concern 
and  value  apart  from  direct 
consumptive  use  for  recreation, 
commercial  or  other  such  purposes.  For 
example,  bald  eagles,  osprey, 
cormorants,  mink,  otter  and  other 
important  piscivorous  species  are  likely 
to  face  reduced  mortality  risk  and 
increased  breeding  success  if  the  levels 
of  the  compoimds  are  reduced  in  the 
Great  Lakes  environment.  The  resulting 
benefits  to  society  extend  beyond  more 
commonly  measured  consumptive  use 
values  and  include  nonuse  or  intrinsic 
benefits,  (nonconsumptive  and  indirect 
use  benefits  also  are  relevant)  and 
option  values  (which  are  also 
considered,  in  most  circles,  as  a  form  of 
use  value). 

The  persistence  and  toxicity  of  the 
compounds  to  be  directly  controlled 
from  point  sources  under  the  GLWQG 
have  important  implications  for  the 
benefits  analysis.  The  principal  benefits 
exhibit  characteristics  that  make  them 
less  amenable  to  empirical  evaluation 
than  benefits  for  other  EPA  actions 
because:  (1)  Temporally,  most  of  the 
direct  benefits  are  likely  to  be  delayed 


for  many  years,  and  (2)  structurally,  the 
benefits  are  largely  of  the  ecologic  or 
nonuse  variety. 

c.  Overview  of  Exposed  and  Sensitive 
Populations.  The  potential  for 
significant  health  risk  reduction  benefits 
exists  for  certain  populations  who  may 
be  unaware  of  or  ignore  fish 
consumption  advisories.  For  example. 
Native  American  tribes  in  the  Great 
Lakes  basin  also  tend  to  consume  a 
greater  amount  of  local  fish  than  the 
general  population,  and  thus  are  at 
greater  risk  than  the  average  exposed 
population  for  any  associated  health 
effects.  East  Asian  populations  such  as 
the  Hmong  who  rely  heavily  on 
subsistence  fishing,  and  for  many  of 
whom  English  is  a  second  language, 
may  be  particularly  vulnerable  to 
exposing  themselves  to  toxic 
contaminants  in  fish.  Finally,  while 
advisories  warn  against  consumption, 
many  anglers  consume  recreationally- 
cau^t  fish  in  excess  of  the 
recommended  quantity.  All  of  these 
populations  will  benefit  from  reduced 
health  risks  as  the  concentrations  of 
toxic  compounds  in  fish  decrease. 

d.  Conclusions.  The  benefits 
associated  with  the  proposed  Great 
Lakes  Water  Quahty  Guidance  may  be 
substantial  due  to  the  significant  health 
and  ecologic  risks  posed  by  the 
chemicals  addressed  by  the  proposed 
Guidance,  when  combined  with 
physical  characteristics  of  the  Great 
Lakes  that  cause  them  to  be  particularly 
vulnerable  to  bioaccumulative  toxic 
pollutants.  Given  the  long  retention 
time,  low  sedimentation,  low 
productivity  in  the  Great  Lakes  System 
and  presence  of  self  contained, 
vulnerable  populations  (and  hence  the 
persistence  of  toxic  contaminants  in  this 
ecosystem),  loadings  reductions  realized 
as  a  result  of  the  GLWQG  are  expected 
to  have  lasting  impacts  on  mortality  risk 
and  the  reproductive  success  of  many 
aquatic,  avian,  and  mammalian  species 
of  concern.  These  benefits  include 
increased  productivity  and  protection  of 
biological  diversity  of  Great  Lakes 
species  including  salmonids  and  other 
fish  species,  cormorants,  eagles,  osprey, 
and  otters. 

Fish  and  waterfowl  consumption 
advisories  are  likely  to  be  lifted  as 
concentrations  of  toxic  compoimds  are 
reduced.  Such  actions,  and  water 
quality  improvements  leading  to  those 
actions,  would  result  in  increased 
recreational  fishing  and  hunting 
opportunities  and  increased  values  for 
recreational  fishing  and  hunting  days. 
According  to  the  U.S.  Fish  and  Wildlife 
Service's  1985  National  Survey  of 
Fishing.  Himting,  and  Wildlife- 
Associated  Recreation  (U.S.  Department 


of  the  Interior,  Washington,  D.C.,  1989V 
the  Great  Lakes  supported  more  than  46 
million  angler  days  in  that  year.  Even  a 
small  increase  in  the  number  of  angler 
days  or  the  value  associated  with 
improvements  in  Great  Lakes  angling 
would  provide  significant  annual 
benefits.  Other  recreational 
opportunities,  including  boating, 
swimming,  and  wildlife  observation 
would  also  be  expected  to  be  enhanced 
as  water  quality  and  ecosystem  health 
improve.  Health  risk  reduction  benefits 
are  likely  to  be  generated  through 
reduced  exposure  via  the  following 
pathways:  fish  consumption 
(particularly  among  subsistence 
populations  relying  on  Great  Lakes  fish 
and  wildlife  as  a  primary  food  source), 
ingestion  of  contaminated  drinking 
water,  and  incidental  forms  of  exposure 
to  contaminants  through  recreational 
activities  such  as  swimming.  The  value 
of  these  improvements  touch  not  only 
direct  users  of  the  Great  Lakes,  but  also 
nonusers  who  ascribe  values  to  the 
ecologic  benefits  resulting  from  the 
implementation  of  the  proposed 
Guidance. 

3.  Economic  Concepts  Applicable  to 
Quantitative  Benefits  Analysis 

a.  The  Economic  Concept  of  Benefits. 
The  term  economic  benefits  refers  to  the 
dollar  value  associated  with  all  of  the 
expected  direct  positive  impacts  of  the 
Lnitiative;  that  is,  all  GLWQG  outcomes 
that  lead  to  higher  social  welfare. 
Conceptually,  the  monetary  value  of 
benefits  is  embodied  by  the  sum  of  the 
predicted  changes  in  consumer  (and 
producer)  surplus.  These  surplus 
measures  are  standard  and  widely 
accepted  terms  of  applied  welfare 
economics,  and  reflect  the  degree  of 
well-being  enjoyed  by  people  given 
different  levels  of  goods  and  prices 
(including  those  associated  with 
environmental  quality). 

This  conceptual  economic  foundation 
raises  three  relevant  issues  and  potential 
limitations  for  the  benefits  analysis  of 
the  GLWQG.  First,  the  standard 
economic  approach  to  estimating 
environmental  benefits  is 
anthropocentric — all  benefit  values  arise 
from  how  environmental  changes  are 
perceived  and  valued  by  humans. 
Second,  benefits  of  all  future  outcomes 
are  valued  by  the  present-day  human 
population.  Third,  all  near-term  as  well 
as  temporally  distant  future  physical 
outcomes  associated  with  reduced 
pollutant  loadings  need  to  be  predicted 
and  then  translated  into  the  framework 
of  present-day  hiunan  activities  and 
concerns. 
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b.  Benefit  Categories  Applicable  to  the 
CLWQG.  EPA  divides  the  potential 
benefits  associated  with  the  GLWQG 
into  two  broad  categories:  use  benefits 
and  nonuse  benefits  (also  referred  to  as 
passive  use.  or  intrinsic  benefits).  The 
use  benefit  category  can  embody  both 
direct  and  indirect  uses  of  the  impacted 
waters,  and  the  direct  use  category 
embraces  both  consumptive  (e.g.. 
fishing)  and  non-consumptive  (e.g., 
wildlife  observation)  activities.  In  most 
applications  to  pollutant  reduction 
scenarios,  the  most  prominent  use 
benefit  categories  are  those  related  to 
recreational  fishing,  boating  and/or 
swimming. 

Whether  or  not  recreational  use 
benefits  reflect  society's  prime 
motivation  for  environmental  protection 
measures  is  unclear;  however, 
recreational  activities  are  amenable  to 
various  non-market  valuation 
techniques  (e.g.,  travel  cost  models)  and. 
accordingly,  have  received  considerable 
empirical  attention  ft-om  economic 
researchers  over  the  past  two  decades. 
Thus,  there  is  a  considerable  body  of 
knowledge  relating  to  recreational 
fishing  and  related  activities,  and  these 
generally  indicate  that  water-based 
recreation  is  a  highly  valued  activity  in 
society.  Accordingly,  many  benefits 
analyses  focus  on  recreational  values 
because  they  are  well  understood,  there 
is  a  large  body  of  empirical  research  to 
draw  upon,  and  the  associated  benefits 
tend  to  be  quite  large. 

Improved  environmental  quality  can 
be  valued  by  individuals  apart  ft-om  any 
past,  present  or  anticipated  future  use  of 
the  resource  in  question.  Such  nonuse 
(or  passive  use)  values  may  be  of  a 
highly  significant  magnitude;  but  the 
benefit  value  to  assign  to  these 
motivations  often  is  a  matter  of 
considerable  debate.  Whereas  human 
uses  of  a  resource  can  be  observed 
directly  and  valued  with  a  range  of 
technical  economic  techniques,  non-use 
values  can  only  be  ascertained  ft-om 
directly  asking  survey  respondents  to 
reveal  their  values.  The  inability  to  rely 
on  revealed  behavior  to  ascertain  non- 
use  values  has  led  to  debates  as  to 
whether  they  exist  for  applicable 
changes  in  environmental  quality  and,  if 
so,  whether  they  are  of  an  appreciable 
magnitude  relative  to  use  values.  As 
described  below,  there  is  reason  to 
anticipate  that  non-use  benefits  are 
relevant  and  may  be  appreciable  for  the 
proposed  Guidance. 

Among  the  more  relevant  non-use 
values  associated  with  the  GLWQG  are 
ecological  benefits  associated  with 
decreasing  the  level  of  toxic  compounds 
found  in  Great  Lakes  waters  and 
sediment  Such  ecological  benefits  are 


likely  to  embody  reduced  risks  of  direct 
mortahty,  and  increased  reproductive 
success,  in  a  range  of  important  fish  and 
wildlife  species.  The  species  include, 
but  are  not  limited  to,  bald  eagles, 
cormorants,  and  other  piscivorous  avian 
species;  mink,  river  otter  and  other 
mammalian  species  that  feed  on  fish 
and  crustaceans;  and  a  wide  range  of 
aquatic  species  such  as  lake  trout  and 
other  salmonid  species. 

4.  Limitation  of  the  Benefits  Analysis 

a.  Causality:  Linking  the  GLWQG  to 
Beneficial  Outcomes.  Conducting  a 
benefits  analysis  for  anticipated  changes 
in  pollutant  loadings  and  subsequent 
environmental  conditions  in  the  Great 
Lakes  Basin  Ecosystem  which  result 
from  the  implementation  of  the  final 
Guidance  is  challenging,  because 
predicting  the  benefits  of  the  GLWQG 
requires  that  a  chain  of  events  be 
specified  and  understood.  These 
relationships  span  the  spectrum  of: 
institutional  relationships  and  policy- 
making; the  technical  feasibility  of 
pollution  abatement,  and  facility  level 
decision-making;  the  physical/chemical 
properties  of  receiving  streams  and  their 
consequent  linkages  to  biologic/ecologic 
responses  in  the  aquatic  environment; 
and  human  responses  associated  with 
these  changes. 

The  institutional  aspects  of 
implementing  the  GLWQG  link  the 
publication  of  Federal  guidance  to  their 
ultimate  translation  by  individual  States 
into  revised  point  source  discharge 
permits  and  controls  on  nonpoint 
sources  (see  discussion  in  section 
I.G.IO).  The  revised  State  permit  limits 
ultimately  result  in  a  change  in 
pollutant  loadings  for  targeted 
contaminants  (as  well  as  those  removed 
incidental  to  the  improved  wastewater 
treatment  or  process  changes),  from  an 
appropriately  defined  set  of  baseline 
loadings.  Such  modeling  was  infeasible 
within  the  timeframe  available. 

b.  Temporal,  Spatial  and  Transfer 
Issues.  An  empirical  benefits  assessment 
is  a  difficult  and  uncertain  undertaking. 
In  the  case  cf  the  GLWQG,  the 
challenges  and  limitations  are  magnified 
by  several  important  considerations, 
including  (but  not  limited  to): 

i.  The  Time  Path  to  Ecosystem 
Recovery  From  Near-term  Reductions  in 
Toxic  Loadings.  The  toxic  compounds 
relevant  to  the  GLWQG  tend  to  persist 
in  various  compartments  of  the  Great 
Lakes  Basin  Ecosystem  (see  discussion 
in  section  I.A.  of  this  preamble). 
Therefore,  even  the  total  elimination  of 
additional  loadings  of  these  compounds 
will  not  immediately  alter  water  column 
or  fish  tissue  concentrations.  A 
significant  portion  of  the  benefits  mav 


be  realized  only  in  the  relatively  distant 
future.  An  additional  issue  is  the  rate  at 
which  human  behavior  and  preferences 
will  react  to  changes  in  conditions  in 
the  Great  Lakes  System  brought  about 
by  the  GLWQG.  It  so.  the  cost-benefit 
analysis  may  become  more  of  a  forum 
for  raising  normative  issues  (such  as 
intergenerational  equity  concerns 
associated  with  discounting  long-term 
benefit  streams)  than  for  resolving  the 
more  positive  issues  of  near-term 
economic  efficiency  (i.e.,  whether  near- 
term  benefits  exceed  near-term  costs). 
The  influence  of  discounting  on  the 
presentation  of  benefits  and  costs  for  the 
case  study  areas  demonstrated  the 
relevance  of  this  issue. 

ii.  The  Geographic  Scope  of 
Contamination  and  of  Benefit- 
generating  Activities  Throughout  the 
Great  Lakes  Watershed  Ecosystem. 
Although  the  intent  of  the  benefits 
analysis  is  to  focus  on  spatially-hmited 
case  studies  and  discharge  points,  the 
areal  extent  of  contamination  (e.g.,  PCBs 
or  dioxins  bound  in  sediment)  typically 
is  very  widespread  (even  if  it  originates 
from  a  well-defined  source  at  a  specific 
location).  The  contamination  becomes 
even  further  dispersed  through  uptake 
in  the  food  chain.  Thus,  the  benefits  of 
reducing  toxic  discharges  within  the 
case  study  watershed  are  likely  to 
extend  beyond  the  boundaries  of  the 
case  study  (and.  likewise,  controls 
adopted  and  costs  incurred  beyond  the 
case  study  boundaries  may  be  necessary 
to  obtain  the  projected  benefits  within 
the  study  watersheds). 

iii.  Existing  Data  Sources.  The 
resource-intensive  demands  associated 
with  developing  benefit  estimates  often 
leads  EPA  to  use  existing  data  sources 
and  studies  to  prepare  benefit  estimates 
for  the  case  study  sites.  Applications  of 
benefits  transfer  techniques  in  these 
instances  is  not  new  to  EPA  or  this 
GLWQG.  but  such  applications  have  not 
been  adequately  examined  as  to  their 
conceptual  soundness  for  purposes  of 
developing  EPA  policy.  EPA  and  the 
economics  profession  have  recently 
begun  to  take  a  more  rigorous  look  at 
these  issues. 

c.  Baseline  and  Benefits  Attribution 
Issues.  Among  the  most  important 
analytic  problems  faced  by  this  cost- 
benefit  analysis  is  the  need  to  establish 
and  reconcile  the  appropriate  benefits 
and  costs  baselines  for  the  proposed 
Guidance.  To  be  consistent  with  the  cost 
analysis,  the  appropriate  benefits 
baseline  must  be  based  upon  water 
quality  conditions  that  would  be 
observed  after  compliance  with  the 
numeric  criteria  embodied  in  section 
303(c)(2)(b)  of  the  Clean  Water  Act,  and 
other  regulatory  and  remedial  actions  in 
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progress,  or  anticipated,  absent  the 
GLWQG.  Therefore,  there  is  an 
important  distinction  between  present 
observed  conditions,  and  the  conditions 
that  reflect  the  relevant  baseline  for  the 
GLWQG. 

Benefit  analyses  can  be  designed  to 
measure  actual  or  theoretic  changes  in 
water  quality  conditions.  In  both  cases, 
there  must  be  a  well  defined  baseline 
condition  beyond  which  the  value  of 
water  quality  improvements  can  be 
measured.  In  this  instance,  the 
estabhshment  of  a  baseline  level  of 
water  quality  conditions  upon  which 
the  benefits  of  the  GLWQG  should  be 
measured  must  be  ascertained  to 
estimate  the  benefits  relevant  strictly  to 
the  GLWQG.  Benefits  of  improvements 
expected  to  occur  as  a  result  of  current 
requirements  need  to  be  distinguished 
from  the  benefits  for  which  will  accrue 
as  the  results  of  the  implementation  of 
the  final  Great  Lakes  Guidance.  In  some 
instances,  distinguishing  between  the 
two  is  relatively  straight  forward.  At 
other  times,  several  assumptions  must 
be  made  and  believed  to  allow  the  two 
stages  to  be  distinguished  from  one 
another. 

One  approach  for  attributing  benefits 
to  the  GLWQG  is  to  discern  how  toxic 
loadings  reductions  will  change  from 
present  conditions  to  the  WQG-relevant 
baseline,  and  then  from  this  baseline  to 
the  post-GLWQG  loadings. 
Unfortunately,  the  absence  of  loadings 
data  for  all  potential  sources  of  toxics 
(i.e.,  point  and  nonpoint  sources)  does 
not  allow  for  an  assessment  of  the 
results  of  the  GLWQG  to  present 
conditions.  However,  point  source 
loadings  reduction  estimates  due  to  the 
GLWQG  relative  to  expected  loadings 
that  would  be  observed  subsequent  to 
compliance  with  cfurrent  regulatory 
requirements  indicate  a  substantial 
reduction  in  tcxicity-weighted  loadings 
of  oollutants  could  be  achieved.  Thus, 
wnile  the  GLWQG  will  have  a 
significant  impact  relative  to  loadings  at 
iLs  baseline,  we  have  no  empirical 
information  with  which  to  discern  how 
this  reduction  compares  to  differences 
that  may  exist  between  present 
conditions  and  the  GLWQG-relevant 
baseline.  The  absence  of  this  data  makes 
it  difficult  to  attribute  benefits  to  the 
GLWQG  on  the  basis  of  changes  in 
loadings  with  any  certainty. 

d.  Contingent  Valuation  Method 
Issues.  The  empirical  results  presented 
in  the  case  study  analyses  utilize 
benefits  estimates  from  relevant 
research  on  water  quality 
improvements.  Several  of  these 
estimates  include  results  derived  from 
contingent  valuation  methodology 
(CVM)  (as  well  as  the  travel  cost 


methodology  (TCM)  and  othe- 
techniques).  CVM  is  an  approach  u> 
which  hypothetical  markets  are 
constructed  and  presented  to 
individuals  in  a  sxirvey  format,  with  the 
responses  used  to  infer  prices  and 
values  for  the  goods  and  services  being 
evaluated  (such  as  those  associated  with 
different  levels  of  environmental 
quahty).  Because  the  CVM  approach 
relies  on  survey  responses  to 
hypothetical  conditions  and  markets, 
CVM  is  considered  a  potentially  biased 
approach  to  estimating  benefits. 

m  particular,  there  is  an  inherent 
degree  of  skepticism  among  some 
economists  regarding  the  accuracy  of 
results  derived  from  the  CVM  approach 
relative  to  those  derived  ft'om  economic 
research  methods  that  rely  on  revealed 
human  behavior,  such  as  TCM. 
Likewise,  where  there  are  no  means  of 
relying  on  revealed  behavior  as  a 
possible  benchmark  for  accuracy  and 
validity,  such  as  in  estimating  nonuse 
values  with  CVM,  the  approach  has 
been  the  subject  of  considerable  debate. 
The  issues  surrounding  the  general 
validity  of  the  CVM  approach  are 
discussed  in  the  RIA,  and  have  been  the 
subject  of  peer  reviewed  economics 
literature  for  more  than  a  decade  (see, 
for  example,  R.G.  Cummings,  D.S. 
Brookshire  and  W.D.  Schulze,  Valuing 
Environmental  Goods,  Rowan  and 
AUanheld.  Totowa,  N.J..  1986;  R.G. 
Cummings  and  G.W.  Harrison. 
Identifying  and  Measuring  Nonuse 
Values  for  Natural  and  Environmental 
Resources:  A  Critical  Review  of  the 
State  of  the  Art.  Final  Report,  April 
1992).  Scholarly  insights  fi'om  a  broad 
range  of  relevant  disciplines,  including 
psychology  and  statistics  as  well  as 
economics,  have  also  been  brought  to 
bear  on  defining  appropriate  approaches 
to  developing,  implementing,  and 
interpreting  state-of-the-art, 
professionally  credible  CVM 
instruments  and  results  (e.g..  R.C. 
Mitchell  and  R.T.  Carson,  Using  Surveys 
to  Value  PubUc  Goods:  The  Contingent 
Valuation  Method,  Resoiut;es  for  the 
Future,  Hopkins  University  Press, 
Washington,  DC,  1989). 

As  in  any  economic  research 
technique,  the  credibility,  accuracy,  and 
robustness  of  CVM-derived  results 
depend  entirely  on  the  research  protocol 
applied  by  the  practitioners  in  designing 
and  implementing  the  CVM  survey 
instruments.  Poorly  designed  and 
executed  CVM  surveys  are  likely  to 
generate  results  that  may  be  biased  and 
misleading.  However,  careful  design 
and  implementation  of  surveys  allow 
researchers  to  test  for  (and  account  for) 
potential  biases  and  embedded  values. 
In  brief,  each  CVM  study  must  be 


AVfliuated  and  inierorBieii  kh  h«  own 
uienis;  mere  are  many  mgn  quaut) 
CVM  research  efforts  that  provide 
credible  and  reliable  information. 
Accordingly,  among  numerous 
academic  and  appUed  economic 
researchers,  CVM  is  recognized  as 
capable  of  providing  robust  and  credible 
benefits  estimates. 

Indeed,  a  NOAA  Blue  Ribbon  Panel 
review  (K.  Arrow,  R.  Solow,  P.R. 
Portney,  E.E.  Leamer,  R.  Radnor,  and  H. 
Schuman,  Report  of  the  NOAA  Panel  on 
Contingent  Valuation,  U.S.  Department 
of  Commerce,  National  Oceanic  and 
Atmospheric  Administration,  Rockville, 
Maryland,  1993)  of  CVM  to  measure 
nonuse  values  concluded  that  CVM  can 

{)roduce  reliable  estimates  for  use  in  the 
itigation  process  to  determine  natural 
resource  damages.  The  panel  set  forth  a 
number  of  guidelines  for  CVM  surveys. 
The  guidelines  address  survey  design 
(including  the  recommendation  of  a 
personal  interview  format);  elicitation 
format  (including  the  recommendation 
of  a  conservatively  designed  referendum 
eliciting  willingness  to  pay  (WTP)  and 
checks  on  understanding  and 
acceptance);  and  additional  issues  that 
CVM  surveys  should  explicitly  address 
(e.g.,  the  warm  glow  of  giving  effect). 
The  Panel  maintained  that  use  of  these 
guidelines  will  generate  more  reliable 
results. 

The  NOAA  panel  evaluated  CVM  as  a 
means  of  estimating  nonuse  values  for 
use  in  litigation  to  determine  the 
liability  of  a  specific  party  rather  than 
for  use  in  a  public  poficy  setting.  Thus, 
the  applicability  of  the  standards  set  by 
the  Panel  to  analysis  of  regulatory 
impacts  should  be  evaluated 
considering  that  the  estimates  are  used 
in  an  informational  context,  to  compare 
benefits  to  costs.  Failure  of  the  CVM 
studies  utilized  in  the  case  studies 
analyses  to  conform  to  all  of  the  NOAA 
recommendations  should  therefore  not 
automatically  preclude  them  fi'om  being 
considered  as  a  source  for  benefits 
information. 

i.  Using  CVM  to  Estimate  Use 
(Recreational)  Benefits.  The  issues 
associated  with  using  CVM  for  use 
values  (e.g.,  recreational  benefits)  are 
somewhat  distinct  from  those  of 
estimating  nonuse  values.  Since 
recreational  activities  are  amenable  to 
various  non-market  valuation 
techniques,  one  means  of  assessing  the 
accuracy  of  CVM  results  for  estimating 
use  values  is  to  compare  results  of  CVM 
research  for  use  benefits  with  those  for 
other  valuation  methods  which  rely  on 
revealed  behavior  (e.g.,  TCM,  hedonic 
pricing).  Examples  can  be  foimd  in  the 
comparative  reviews  of  R.C.  Walsh, 
D.M.  Johnson,  and  J.R  McKsan 
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{Nonmarket  Values  From  Two  Decades 
of  Research  on  Recreation  Demand. 
Advances  in  Applied  Microeconomics. 
Vcl.  5.  V.  K.  Smith  and  A.  N.  Link  (eds). 
JAI  Press  Inc.,1990);  Cummings. 
Brcokshire.  and  Schulze  (1986);  and  A. 
M.  Freeman  (The  Economics  of  Valuing 
Marine  Recreation:  A  Review  of  the 
Empirical  Evidence.  Draft  Report  to 
OPPE/USEPA.  Washington.  D.  C..1992). 
These  studies  reveal  that  the  accuracy  of 
both  types  of  methodologies  depends 
heavily  on  the  study  design,  and  both 
methodologies  can  produce  wide 
ranging  estimates  as  a  result. 
Furthermore.  CVM  studies  of  recreation 
use  benefits  have  performed  reasonably 
well  when  compared  to  the  available 
evidence  from  travel  behavior,  actual 
cash  transactions,  and  controlled 
laboratory  experiments. 

ii.  Using  CVM  to  Measure  Nonuse 
Values.  CVM  provides  a  method  for 
directly  eliciting  nonuse  values  where 
there  do  not  appear  to  be  direct  market 
transactions  or  indirect  methods  based 
on  market  behavior  available  to  reveal 
these  values.  Indeed.  CVM's  greatest 
asset  is  its  potential  to  measure  any 
benefit  category.  As  is  the  case  with  use 
values,  efforts  to  measure  nonuse  values 
by  CVM  must  be  thoughtfully 
conceived,  well  designed,  and  carefully 
implemented.  Where  testable  (recreation 
values  only),  estimates  for  use  values 
from  high  quality  CVM  studies  have 
been  found  to  compare  favorably  with 
results  obtained  from  other  accepted 
valuation  methods.  Providing  similar 
test  results  for  nonuse  values  has  proved 
difficult,  and  thus  critics  of  the  CVM 
approach  have  questioned  the  reliability 
of  CVM  in  estimating  nonuse  values  for 
which  alternate  measures  of  comparison 
are  difficult,  if  not  impossible,  to 
construct.  While  the  NOAA  Panel  found 
the  criticisms  of  CVM  to  take  on  added 
importance  in  light  of  this  absence  of 
alternate  measures  vnth  which  to 
compare  the  estimates,  it  recognized 
that  this  problem  would  be  inherent  in 
any  method  of  estimating  nonuse 
values. 

5.  Cost-Effectiveness  of  the  Proposed 
Guidance  at  Three  Sites 

For  each  of  the  three  case  studies  (Fox 
River/Green  Bay.  WI;  Saginaw  Bay.  MI; 
and  Black  River.  OH),  loadings 
reductions  were  estimated  for  cost 
scenarios  1  and  2  using  the  approach 
outlined  earher.  These  loadings  were 
then  converted  into  toxicity-weighted 
pounds  (or  pounds-equivalents). 
Pounds-equivalent  per  day  were 
multipUed  by  365  days  to  obtain  annual 
reductions  in  the  loadings.  Total 
annualized  costs  for  Scenarios  1  and  2 
were  then  divided  by  the  total  annual 


reductions  in  toxicity-weighted  pounds 
to  obtain  $  per  pound-equivalent. 

The  cost-effectiveness  values  for  all 
four  Scenarios  in  the  Fox  River  case 
study  range  between  $0.80  per  pound- 
equivalent  and  $4.02  per  pound- 
equivalent  over  the  baseline.  The  cost- 
effectiveness  for  the  most  likely 
scenario.  Scenario  2.  is  $1  46  per  pound 
equivalent.  The  cost-effectiveness  for 
the  Saginaw  Bay  case  study  is  between 
$1.70  per  pound-equivalent  and  $22.50 
per  pound-equivalent  over  the  baseline 
for  all  four  scenarios.  The  cost- 
effectiveness  for  the  most  likely  scenario 
is  about  $4.62  per  pound-equivalent 
over  the  baseUne.  The  cost-effectiveness 
of  all  four  scenarios  for  the  Black  River 
case  study  range  between  $8.08  per 
pound-equivalent  and  $164.73  per 
pound-equivalent  over  the  baseline.  The 
cost-effectiveness  of  the  most  likely 
scenario  is  $22  41  per  pound- 
equivalent.  The  results  of  these  analyses 
are  presented  in  more  details  in  the 
Regulatory  Impact  Analysis  of  the 
Proposed  Great  Lakes  Water  Quality 
Guidance. 

6.  Future  Analysis 

The  discussion  above  provides  useful 
insights  into  the  potential  impacts  of  the 
proposed  Guidance.  It  also  indicates 
areas  in  which  additional  analysis  and 
research  may  be  useful  for  strengthening 
our  understanding  of  the  GLWC^.  the 
Great  Lakes  Basin  Ecosystem,  and 
poUcy  analysis  in  general.  Areas  which 
the  EPA  will  consider  for  future 
analyses  include: 

a.  Obtain  more  information  and 
conduct  more  sophisticated  analyses  to 
estimate  the  appropriate  baseline  for 
analyzing  the  GLWQG.  and  the 
improvements  beyond  that  baseline 
attributable  to  the  GLWQG.  These 
efforts  might  focus  on  pollutant 
loadings,  the  physical/chemical 
properties  of  receiving  waters,  and 
aquatic  ecosystem  impacts.  This  would 
help  define  more  reliable  means  for 
assigning  benefits  to  the  GLWQG  than 
has  been  attempted  in  these  case 
studies. 

b.  Expand  the  effort  to  encompass  a 
broader  array  of  case  study  sites.  The 
benefits  and  costs  of  water  quality 
improvements  are  highly  site-specific. 
The  analysis  can  be  broadened  to 
pgrtray  this,  and  establish  a  fi-amework 
by  which  information  from  case  studies 
can  be  used  to  represent  aggregate 
benefits  of  the  GLWQG. 

c.  Incorporate  Monte  Carlo  or  Other 
Sensitivity  Analysis  Techniques  into  the 
analysis  to  more  clearly  and  insightfully 
portray  the  uncertainties  in  the  results, 
and  the  extent  to  which  the  assimiptions 


necessary  to  conduct  the  analysis 
influence  the  outcomes. 

d.  Broaden  the  perspective  of  the  case 
studies  to  e.xamine  and  properly 
account  for  the  full  suite  of 
environmental  actions  necessary  to 
realizing  important  threshold-like 
improvements  in  water  quality.  Benefits 
typically  accrue  only  when  discrete 
changes  in  the  environment  are  realized, 
and  such  changes  generally  arise  as  a 
joint  product  of  several  efforts 
implemented  over  a  course  of  time  (e.g., 
nonpoint  source  controls  as  well  as 
point  source  controls  may  both  be 
required  to  attain  fishable  waters).  The 
case  study  approach  is  a  valuable  tool 
for  cleariy  identifying  and  assessing 
these  multiple  program  and  associated 
benefits  apportionment  issues. 

e.  Define,  assess  and  interpret  options 
for  explicitly  addressing  the  issue  of 
how  to  portray  and  account  for  long- 
term  ecologic  benefits  in  a  benefit-cost 
analysis  such  that  it  appropriately 
balances  normative  concerns  within  a 
positive  analytic  paradigm. 

The  resuhs  of  additional  analyses  will 
be  placed  in  the  record. 

This  proposed  rule  was  submitted  to 
the  Office  of  Management  and  Budget 
for  review  as  required  by  Executive 
Order  12291. 

X.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA).  5  U.S.C.  601  et  seq..  EPA  must 
prepare  a  Regulatory  FlexibiUty 
Analysis  for  regulations  having  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
recognizes  three  kinds  of  small  entities 
and  defines  them  as  follows: 
— Small  governmental  jurisdictions — 
any  government  of  a  district  with  a 
population  of  less  than  50,000. 
— Small  business — any  business  which 
is  independently  owned  and  operated 
and  not  dominant  in  its  field  as 
defined  by  Small  Business 
Administration  regulations  under 
Section  3  of  the  Small  Business  Act. 
— Small  organization — any  not-for-profit 
enterprise  that  is  independently 
owned  and  operated  and  not 
dominant  in  its  field. 
As  discussed  in  section  IX  above, 
small  facilities  are  projected  to  incur 
less  than  $3,300  per  facility  to  comply 
with  the  requirements  in  the  proposed 
Guidance.  These  costs  are  not  expected 
to  impose  economic  burdens  on  small 
facilities.  Accordingly,  I  certify  pursuant 
to  5  U.S.C.  605(b)  that  the  proposed 
Guidance,  if  implemented,  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities  and  that  a 
Regulatory  Flexibility  Analysis. 
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therefore,  is  unnecessary.  After  the 
proposal,  EPA  is  planning  to  conduct  a 
more  detailed  economic  analysis  and 
will  reconsider  this  determination,  if 
warranted. 

XI.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  0MB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  EPA  has  prepared  an 
Information  Collection  Request  (ICR) 
document  (ICR  No.  1639.01).  Copies  of 
the  ICR  may  be  obtained  by  writing 
Sandy  Farmer,  Information  Policy 
Branch,  EPA,  401  M  St..  SW.  (PM- 
223Y),  Washington,  DC  20460,  or  by 
calling  (202)  260-2740. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  69,283  hours  for  the  3,795 
permittees,  or  an  average  18.2  hours. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch,  PM- 
223 Y.  U.S.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  The  final  rule 
will  respond  to  any  0MB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Xn.  Judicial  Review  of  Provisions  not 
Amended 

In  some  situations,  EPA  is  proposing 
renumbering  or  other  editorial  changes 
to  regulations  that  have  already  been 
promulgated,  or  to  provide  for  ease  in 
reading  proposed  changes  is  repeating 
an  entire  section,  including  the  portions 
not  changed.  The  proposal  and 
promulgation  of  these  regulations  does 
not  provide  another  opportimity  to  seek 
judicial  review  on  the  substance  of  these 
regulations. 

Xm.  Supporting  Documents 

All  documents  that  are  referenced  in 
this  preamble  are  available  for 
inspection  and  photocopjdng  in  the 
administrative  record  for  this 
rulemaking  at  the  address  listed  at  the 
beginning  of  this  preamble.  A 
reasonable  fee  will  be  charged  for 
photocopies. 

The  dociunents  listed  below  are  also 
available  for  a  fee  upon  written  request 
or  telephone  call  to  the  National 
Technical  Information  Center  (NTIS), 
US,  Department  of  Commerce  5285 
Port  Royal  Road,  Springfield,  VA  22161 
The  toll  free  number  is  800-336-4700 
and  the  local  number  is  703-487-4650 


Alternatively,  copies  may  be  obtained 
for  a  fee  upon  written  request  or 
telephone  call  to  the  Educational 
Resources  Information  Center/ 
Clearinghouse  for  Science,  Mathematics, 
and  Environmental  Education  (ERIC/ 
CSMEE).  1200  Chambers  Road,  room 
310,  Columbus,  Ohio  43212  (phone 
number:  614-292-6717).  When 
ordering,  please  include  the  NTIS  or 
ERIC/CSMEE  accession  number. 

A.  Great  Lakes  Water  Quality 
Initiative  Criteria  Documents  for  the 
Protection  of  Aquatic  Life  in  Ambient 
Water.  NTIS  Number:  PB93-1 54656. 
ERIC  Number:  3900. 

B.  Great  Lakes  Water  Quality 
Initiative  Technical  Support  Document 
for  the  Procedure  to  Determine 
Bioaccumulation  Factors.  NTIS  Number: 
PB93-154664.  ERIC  Number:  3910. 

C.  Derivation  of  Proposed  Human 
Health  and  Wildlife  Bioaccumulation 
Factors  for  the  Great  Lakes  Initiative. 
NTIS  Number:  PB93-154672.  ERIC" 
Number:  3920. 

D.  Great  Lakes  Water  Quality 
Initiative  Criteria  Documents  for  the 
Protection  of  Human  Health.  NTIS 
Number:  PB93-154680.  ERIC  Niunber: 
3930. 

E.  Great  Lakes  Water  Quality  Initiative 
Technical  Support  Document  for 
Himian  Health  Criteria  and  Values. 
NTIS  Number:  PB93-1 54698.  ERIC 
Number:  3940. 

F.  Technical  Support  Document: 
Establishment  of  Ambient  Screening 
Values  Under  the  Great  Lakes  Water 
Quality  Initiative.  NTIS  Number:  PB93- 
154706.  ERIC  Number:  3950. 

G.  "Analysis  of  Acute  and  Chronic 
Data  for  Aquatic  Life,"  Host,  G.E.,  R.R. 
Regal,  and  C.E.  Stephan,  1-4-91  draft. 
NTIS  Number:  PB93-154714.  ERIC 
Nimiber-  3960. 

H.  Great  Lakes  Water  Quality 
Initiative  Criteria  Documents  for  the 
Protection  of  Wildlife.  NTIS  Number: 
PB93-154722.  ERIC  Number:  3970. 

I.  Assessment  of  Compliance  Costs 
Resulting  from  Implementation  of  the 
Proposed  Great  LaJces  Water  Quality 
Guidance.  NTIS  Number:  PB93-154730. 
ERIC  Number-  3980 

J.  Regulatory  Impact  Analysis  of  the 
Proposed  Great  Lakes  Water  Quality 
Guidance.  NTIS  Number-  PB93-154748. 
ERIC  Number-  3990. 

Appendix  to  the  Preamble— Great 
Lakes  Water  Quality  Initiative 
Technical  Support  Document  for 
Wildlife  Criteria 

Nots:  This  appendix  to  part  132  contains 
background  material  and  material  intended 
to  clarify  portions  of  the  regulation.  It  does 
not  establish  any  additional  regulatory 
requirements. 


L  Introduction 

The  waters  of  the  Great  Lakes  System 
provide  vital  resources  not  only  to 
support  numerous  critical  human 
activities  and  habitat  for  aquatic 
organisms,  but  also  to  sustain  viable 
mammalian  and  avian  wildlife 
communities.  In  order  to  assure  that  the 
quality  of  the  waters  in  the  System  are 
adequate  to  support  these  uses,  specific 
water  quality  criteria  need  to  be  set. 

The  purpose  of  establishing  water 
quahty  criteria  for  wildhfe  is  to 
determine  surface  water  concentrations 
of  toxicants  that  will  remain  protective 
of  avian  and  mammalian  wildlife 
populations  that  utilize  waters  of  the 
Great  Lakes  System  as  a  drinking  and/ 
or  foraging  source.  Specifically,  each 
criterion  is  the  highest  calculated 
aqueous  concentration  of  a  toxicant 
which  causes  no  significant  reduction  in 
the  viability  or  usefulness  (in  a 
commercial  or  recreational  sense)  of  a 
population  of  exposed  animals  over 
several  generations.  For  the  purpose  of 
these  regulations,  this  concentration  is 
called  the  Great  Lakes  WildUfe  Criterion 
(GLWC). 

Ideally,  a  safe  concentration  of  a  given 
pollutant  would  be  calculated  for  every 
species  and  the  GLWC  would  be 
determined  based  on  the  distribution  of 
these  values  across  all  species  (an 
approach  similar  to  that  used  in 
deriving  criteria  to  protect  aquatic  life, 
Stephan  et  al.,  1985).  Therefore,  an 
approach  similar  to  that  proposed  to 
derive  a  noncancer  human  health 
criterion  (section  III.C.3  of  appendix  C 
to  part  132  of  this  rule.  Methodologies 
for  Development  of  Human  Health 
Criteria  and  Values)  was  used  in  which 
representative  wildUfe  species  were 
selected  to  establish  the  basis  for 
employing  interspecies  uncertainty 
factors  for  extrapolation  of  toxicity  data 
and  to  define  specific  exposure 
parameters.  Five  Great  Lakes  basin 
wildlife  species  representative  of  avian 
and  mammalian  species  resident  in  the 
Great  Lakes  basin  which  are  likely  to 
experience  significant  exposure  to 
contaminants  through  the  aquatic  food 
web  were  identified.  These  species  are 
the  bald  eagle,  osprey,  belted  kingfisher, 
mink,  and  river  otter.  A  Wildlife  Value 
(WV)  is  calculated  for  each 
representative  species  (which  is  a  safe 
concentration  of  a  given  pollutant)  and 
then  the  geometric  mean  of  these  values 
within  each  taxonomic  class  is 
determined.  The  GLWC  is  the  lower  of 
two  class-specific  means. 

To  derive  the  WVs  from  whiv-h  the 
GLWC  is  determined,  scientific 
literature  for  the  tcxlcar^".  cf  concern  is 
reviewed  for  mammallaa  and  avian 
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toxicity  studies  that  meet  the  minimum 
toxicity  database  requirements.  A  tiered 
approadi  is  used  in  the  derivation  of 
these  criteria.  Tier  I  values  are 
developed  for  chemicals  with  databases 
providing  a  high  level  of  certainty  in 
quantifying  concentrations  at  which 
adverse  effects  may  be  experienced  by 
the  avian  and  mammalian  wildlife 
communities.  EPA  is  proposing  four 
specific  Tier  I  criteria  that  will  be 
applicable  across  the  Great  Lakes 
System.  States  and  Tribes  will  be 
expected  to  adopt  into  regulation  these 
criteria  (or  more  stringent  values).  They 
will  also  be  expected  to  adopt  the 
procedure  for  developing  Tier  I  values 
for  additional  substances.  EPA 
encourages  States  and  Tribes  to  adopt 
these  Tier  I  values  as  criteria. 

Chemicals  with  less  extensive  data,  or 
where  the  level  of  certainty  is  less,  are 
subject  to  Tier  II  values.  States  and 
Tribes  will  be  expected  to  adopt,  by 
regulation,  the  procedure  for  developing 
Tier  II  values,  rather  than  the  numeric 
values  the  procedure  generates. 
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n.  Calculation  of  Wildlife  Values  for 
Tier  I  Criteria  and  Tier  n  Value 
Development 

A.  Derivation  of  Equation 

The  equation  used  to  calculate 
Wildlife  Values  (WV).  and  ultimately 
the  GLWC.  has  both  a  hazard  and 
exposure  component.  The  hazard 
component  contains  the  NOAEL — the 
highest  tested  dose  of  a  substance  which 
does  not  result  in  an  observed  adverse 
effect.  The  exposure  routes  considered 
in  this  derivation  are  food  and  water 
ingestion.  The  intake  level  is  dependent 
on  organism  size  and  therefore  it  is 
scaled  to  body  weight.  The  total  toxicant 
intake  through  these  exposure  routes  is 
determined  and  then  set  equal  to  the 
NOAEL  as  follows: 

Toxicant  intake  through  drinking 

water=(WVxWA)/WtA  (Equation  1) 
Toxicant  intake  through 

food=(WVxFAxBAF)/WtA  (Equation 
2) 

Where: 

WV=Wildlife  value  in  milligrams  of 


substance  per  liter  (mg/L). 

WA=Average  daily  volume  of  water 
consumed  in  liters  per  day  (L/d)  by 
the  representative  species  identified 
for  protection  or  the  species 
identified  as  requiring  greater 
protection. 

FA=Average  daily  amoimt  of  food 
consumed  in  kilograms  per  day  (kg/ 
d)  by  the  representative  species 
identified  for  protection  or  the 
species  identified  as  requiring 
greater  protection. 

BAF=Aquatic  life  bioaccumulation 
factor  for  wildlife  in  liters  per 
kilogram  (L/kg).  Chosen  using 
guidelines  for  wildlife  presented  in 
appendix  B  to  part  132  of  this  rule, 
the  Methodology  for  Development 
of  Bioaccumulation  Factors. 

WtA=Average  weight  in  kilograms  (kg) 
for  the  representative  species 
identified  for  protection  or  the 
species  identified  as  requiring 
greater  protection. 

Equations  one  and  two  are  combined 
to  yield  Equation  three. 


NOAEL>(WVxWA)/WtA+(WVxFAxBAF)/Wt, 


(Equation  3) 


Where: 

NOAEL=No  observed  adverse  effect 
level  in  milligrams  of  substance  per 


kilogram  of  body  weight  per  day 
(mg/kg  -  d)  as  derived  from 


wv< 


NOAELxWtA 
Wa+[FaXBAF] 


mammalian  or  avian  toxicity 
studies. 

Factoring  and  rearranging  produces: 


;  Equation  4) 


To  account  for  differences  in  toxicity 
among  species,  the  NOAEL  is 
multipUed  by  the  species  sensitivity 
factor,  SSF.  The  final  equation  for  the 
WVis: 


B.  Weight  of  the  Test  Animal. 
Representative  Species,  or  Species 
Requiring  Greater  Protection 

The  weight  of  the  test  animal  may  be 
needed  to  convert  the  NOAEL 
determined  in  the  study  to  the  correct 
units  for  use  in  the  equation  to  derive 
a  wildlife  value.  If  a  species  is  identified 
as  requiring  greater  protection  and  is  not 
one  of  the  representative  species,  its 
weight  is  needed  for  calculation  of  the 
GLWC.  If  this  information  is  not  given 
in  the  chomn  study,  the  average  weight 


y^r  _  [NOAEL  X  SSF]  x  Wt a 
Wa+[FaXBAF] 


of  the  test  species  shall  be  determined 
from  available  literature,  including,  if 
necessary,  metabolic  rate  models,  such 
as  those  presented  by  Nagy  (1987),  and 
discussed  further,  below. 

C.  Drinking  and  Feeding  Rates  for  the 
Test  Animal  or  Species  Requiring 
Greater  Protection 

A  feeding  and  drinking  rate  for  a 
species  identified  as  requiring  greater 
protection  and  which  is  not  one  of  the 
representative  species  identified  for 


(Equation  S) 


protection  may  also  be  needed  for 
calculation  of  the  GLWC.  These  rates  are 
needed  to  accurately  predict  exposure. 
When  consumption  rates  are  given  in 
the  study  of  choice,  they  may  be 
substituted  directly  into  the  equation.  If 
this  information  is  not  available  from 
the  chosen  toxicity  study,  it  shall  be 
obtained  from  other  appropriate 
hterature  concerning  the  species.  In 
some  instances,  however,  this 
information  is  not  available  directly  and 
needs  to  be  estimated.  The  following 
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reference  may  be  consulted  for  studies 
done  with  domestic  laboratory  animals: 
Registry  of  Toxic  Effect?  of  Chemical 
Substances  (National  Institute  for 
Occupational  Safety  and  Health,  the 
latest  edition). 

When  insufGcient  data  exist  for  other 
mammalian  or  avian  species,  the 
allometric  equations  presented  in 
appendix  D  to  part  132  should  be  used 
to  approximate  the  needed  feeding  or 
drinking  rates.  These  equations  were 
adopted  from  Calder  and  Braim  (1983), 
and  Nagy  (1987). 

When  replicated  data  exist,  best 
professional  judgement  will  be  used  in 
the  selection  of  a  single  value.  Barring 
that,  the  geometric  mean  of  the  data 
points  will  be  utiUzed  as  the 
representative  value. 

in.  Parameters  of  the  Hazard 
Component  of  the  Wildlife  Criteria 
Methodology 

A.  Minimum  Toxicity  Database  for  Tier 

I  Criteria  Dex'elopment 

The  90-day  requirement  for 
mammalian  studies  and  the  28-day 
requirement  for  avian  studies  are  to 
ensure  that  the  toxicity  data  on  which 
a  wildlife  criterion  is  based  exceeds  an 
acute  exposure,  which  may 
imderestiraate  the  potency  a  compound 
would  have  following  a  chronic 
exposure.  These  minimum  test  length 
requirements  are  to  be  apphed  to  both 
field  and  laboratory  studies. 

B.  Minimum  Toxicity  Database  for  Tier 

II  Wildlife  Value  Development 

For  those  substances  for  which  Tier  I 
criteria  cannot  be  derived,  all  data  from 
avian  and  mammalian  species  may  be 
considered  in  the  development  of  Tier 
n  values.  Subchronic  or  chronic  toxicity 
data  shall  be  used  whenever  available  to 
derive  a  no  observable  adverse  effect 
level  (NOAEL)  for  Tier  11  values.  There 
are  two  major  differences  in  data 
requirements  for  Tier  II  values:  (1)  The 
minimum  database  requirements 
presented  for  the  derivation  of  a  Tier  I 
wildlife  criteria  must  only  be  met  for 
one  of  the  two  taxonomic  classes  in 
order  to  derive  a  Tier  II  wildlife  value; 
and  (2)  a  Tier  n  value  may  also  be  based 
on  a  mammalian  study  which  fulfills 
the  requirements  set  forth  for  Tier  I 
criteria  excepting  it  may  have  only  a  28- 
day  duration. 

LD50  and  eight-day  LC50  data  may  be 
used  in  support  of  subchronic  and 
chronic  toxicity  data;  however,  neither 
a  Tier  I  criteria  nor  a  Tier  n  value  shall 
be  calculated  solely  on  the  basis  of  LDSO 
or  eight-day  LC50  data. 


C.  LOAEL  to  NOAEL  Extrapolations 

If  a  NOAEL  in  proper  units  is 
available  firom  the  scientific  literature,  it 
may  be  substituted  directly  into  the 
equation.  In  many  instances,  however,  a 
NOAEL  is  imavailable  and  a  LOAEL  is 
available  for  a  particular  animal.  In 
these  instances  the  LOAEL  must  be 
adjusted  to  estimate  a  NOAEL  and 
converted  to  proper  imits  before  being 
substituted  into  the  equation. 

The  LOAEL  is  adjusted  by  dividing  by 
an  uncertainty  factor  which  typically 
ranges  in  value  from  1.0  to  10  to  lower 
the  LOAEL  into  the  range  of  the 
NOAEL.  Experimental  support  of  this 
concept  is  provided  by  Weil  and 
McCollister  (1963).  A  discussion  and 
endorsement  of  this  concept  can  be 
found  in  Stokinger  (1972)  and  Dourson 
and  Stara  (1983).  In  addition,  this 
concept  is  endorsed  by  EPA  in  the 
Federal  Register  for  Water  QuaUty 
Criteria  Documents  (45  FR  79353- 
79354,  November  28. 1980)  and  in  the 
National  Drinking  Water  Regulations  (50 
FR  46944-46946.  November  13. 1985). 
Additional  discussion  on  the  use  of  a 
LOAEL  to  NOAEL  uncertainty  factor 
and  the  determination  of  its  magnitude 
is  also  provided  in  appendix  A  to  the 
Great  Lakes  Water  C^ality  Initiative 
(GLWQI)  Technical  Support  Document 
for  Human  Health  Criteria  and  Values, 
which  is  available  in  the  administrative 
record  for  this  rulemaking. 

D.  Subchronic  to  Chronic  Extrapolations 

In  certain  instances  where  only 
subchronic  data  are  available,  a 
subchronic  to  chronic  imcertainty  factor 
may  be  used  to  account  for  the 
uncertainty  in  extrapolating  fi-om  a 
subchronic  NOAEL  to  a  chronic 
NOAEL.  The  value  of  the  uncertainty 
factor  Is  within  the  range  of  1.0  to  10. 
depending  on  the  dose-response  of  the 
adverse  effect.  The  subchronic  NOAEL 
is  divided  by  the  uncertainty  factor. 
This  factor  may  be  used  when  assessing 
highly  bioaccumulative  chemicals, 
where  toxicokinetic  considerations 
suggest  that  a  bioassay  of  limited  length 
may  underestimate  hazard.  This  concept 
and  the  use  of  a  10-fold  uncertainty 
factor  is  endorsed  by  EPA  in  the  Federal 
Register  for  Water  Quality  Criteria 
Documents  (45  FR  79353-79354, 
November  28, 1980)  and  in  the  National 
Drinking  Water  Regulations  (50  FR 
46944-46946.  November  13. 1985). 
Additional  discussion  on  the  use  of  a 
subchronic  to  chronic  imcertainty  factor 
is  also  provided  in  appendix  A  to  the 
Great  Lakes  Water  Quality  Initiative 
Technical  Support  Document  for 
Hiunan  Health  Criteria  and  Values, 


which  is  available  in  the  administrative 
record  for  this  rulemaking. 

E.  Species  Sensitivity  Factor 

The  NOAEL  shall  be  adjusted  to 
accommodate  differences  in  interspecies 
toxicity  with  the  use  of  an  uncertainty 
factor.  This  adjustment  may  be 
necessary  since  the  toxicity  information 
upon  which  a  criterion  is  developed 
will  not  necessarily  be  based  on  a  study 
using  the  representative  vWldlife  species 
or  the  species  identified  as  requiring 
greater  protection.  In  order  to  provide 
protection  for  the  representative  species 
or  the  species  requiring  greater 
protection,  an  uncertainty  factor  called 
the  species  sensitivity  factor  (SSF)  shall 
be  used,  the  value  of  which  shall  be 
based  on  the  physicochemical, 
toxicokinetic  and  toxicodynamic 
properties  of  the  substance  in  question. 
The  value  of  the  SSF  shall  also  be  based 
on  the  amount  and  quality  of  available 
toxicological  data— both  the  duration 
and  quality  of  available  studies  and  the 
diversity  of  species  for  which  data  is 
available.  Toxicity  information  for 
chemicals  which  operate  by  the  same 
mode  of  action  can  also  be  considered 
in  deriving  the  SSF  for  a  given 
chemical.  The  SSF  is  not  intended  to 
adjust  for  potential  differences  with 
regard  to  body  weight  and  food  and 
water  consumption  rates  between  the 
test  species  and  the  representative 
species  or  species  requiring  greater 
protection.  The  factor  selected  shall 
reflect  the  uncertainty  with  which  the 
available  toxicity  data  are  appropriate 
for  the  representative  species  or  the 
species  requiring  greater  protection. 

For  Tier  1  wilolife  criteria,  the  SSF 
generally  shall  be  used  for  extrapolating 
toxicity  data  across  species  within  a 
taxonomic  class  and  have  a  value  within 
the  range  of  0.01  and  1.0.  Use  of  a  SSF 
outside  of  this  range  is  prohibited 
unless  approved  by  EPA.  An  interclass 
extrapolation  employing  a  SSF  may  be 
used  for  a  specific  chemical  if  it  can  be 
supported  by  a  validated  biologically- 
based  dose-response  model, 
incorporating  acceptable  endpoints.  for 
a  chemical  analog  that  acts  under  the 
same  mode  of  toxic  action. 

For  Tier  II  wildlife  values,  interclass 
extrapolations  are  permitted.  Because  of 
the  uncertainties  in  performing 
interclass  extrapolations,  the  SSF  for 
calculating  Tier  II  values  may  not  be 
greater  than  1.0  but  may  be  lower  than 
0.01  without  requiring  a  written 
justification.  It  is  stressed  that  Tier  II 
values  are  by  definition  and  design 
conservative.  Tier  n  values  can  be 
derived  when  subchronic  or  chronic 
data  are  available  from  only  one 
taxonomic  class;  however,  because  there 
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is  more  uncertainty  in  performing 
interclass  extrapolation,  a  sore 
conservative  SSF  may  be  applied. 

To  determine  the  proper  range  for  the 
species  sensitivity  factor,  LD50  data 
were  reviewed  for  approximately  50 
chemicals  and  chronic  toxicity  data 
were  reviewed  where  available.  Table  I 
of  the  aimex  contains  LD50  data  for  nine 
pesticides,  PCBs  (Aroclor  1242)  and 
2,3,7,8-tetrachlorodibenzo-p-dioxin. 
This  table  demonstrates  how  toxicity 
from  certain  chemicals  differs  among 
species.  Table  n  of  this  annex  contains 
chronic  toxicity  data  for  organomercury 
compounds  in  mammalian  species. 
These  data  support  both  the  use  of  an 
interspecies  uncertainty  factor  and  the 
range  of  the  SSF  established  within  this 
procedure. 

In  application,  a  database  containing 
both  chronic  and  reproductive/ 
developmental  data  for  a  diversity  of 
species  may  require  a  SSF  of  between 
0.1  and  1.0.  If  these  data  are  from 
numerous  species  and  represent  the 
most  sensitive  mammalian  and  avian 
species,  the  SSF  may  be  equal  to  1.0. 

IV.  Parameters  of  the  Exposure 
Component  of  the  Wildlife  Criteria 
Methodology 

A.  Bioaccumulation  Factors 

A  bioaccumulation  factor  (BAF)  is 
necessary  to  estimate  the  concentration 
of  the  chemical  in  the  wildlife  food 
source  based  on  its  concentration  in  the 
water  source.  The  procedure  to  derive 
the  BAF  is  specified  in  appendix  B  to 
part  132  of  this  rule.  This  methodology 
specifies  that,  in  general,  trophic  level 
three  and  four  BAFs  are  used  in  the 
derivation  of  wildlife  values,  although 
options  to  use  plant  or  other  trophic 
level  BAFs  are  permitted  based  on  the 
identification  of  species  requiring 
greater  protection  which  are  not  obligate 
piscivorous  or  are  not  likely  to  consume 
only  fish  species  at  trophic  level  three 
or  four. 

V.  Determination  of  Species  Identified 
for  Protection  and  Associated  Exposure 
Parameters 

Wildlife  exposure  to  environmental 
contaminants  in  aquatic  systems  can  be 
quite  variable  depending  on  natural 
history  characteristics  of  species  and  on 
animd  physiology.  Furthermore,  for 
most  species  there  are  few  data  to 
estimate  exposure  in  nature  (e.g., 
ingestion  rates  of  natiu-al  foods,  field 
metabolic  rates).  The  procedure 
outlined  below  integrates  appropriate 
exposure  information  for  a  broad  array 
of  species  with  variable  exposure 
scenarios  and  was  used  to  determine 
representative  species  identified  for 


protection  in  deriving  the  Great  Lakes 
Wildlife  Criteria.  This  analysis  also 
supports  the  WV  derivation  procedure 
which  reflects  an  approach  similar  to 
the  human  non-carcinogen  water  quality 
criteria  derivation  procedure. 

A.  Selection  of  Species  Identified  for 
Protection 

The  analysis  described  in  this  section 
was  performed  to  determine 
representative  avian  and  mammalian 
species  of  the  Great  Lakes  basin  which 
are  likely  to  experience  significant 
exposure  to  contaminants  in  aquatic 
ecosystems  through  the  food  chain.  As 
a  consequence,  emphasis  is  on  species 
with  foraging  behaviors  and  tropnic 
levels  of  their  forage  sources  which 
suggest  high  exposure  to  contaminants. 
Therefore,  the  wildlife  species  of 
primary  concern  are  piscivorous. 

In  general,  small  endotherms  have  a 
higher  ingestion  rate  relative  to  body 
mass  than  large  endotherms,  because 
small  animals  generally  have  a  larger 
surface  area  to  volume  ratio  and  lose 
proportionately  more  energy  as  heat. 
This  suggests  that  small  animals  would 
be  exposed  to  contaminants  to  a  greater 
degree  than  large  animals,  and  would 
always  be  at  a  higher  level  of  risk. 
However,  small  piscivorous  are 
generally  size-Umited  predators  and 
feed  on  smaller  fish  in  a  lower  trophic 
status  than  larger  piscivorous.  Since  the 
concentration  of  bioaccimrulative 
pollutants  is  usually  less  at  lower 
trophic  levels,  it  can  not  be  assxuned 
that  small  animals  have  a  greater 
exposure.  Therefore,  to  adequately 
predict  exposure,  information  on  tmimal 
size,  food  habits,  and  behavior  is 
needed. 

Determinations  were  made  of 
representative  species  that  reside  in  the 
Great  Lakes  basin,  based  on  animal  size 
(small,  medium,  and  large)  and  foraging 
style.  Animals  vrith  different  foraging 
styles  may  also  have  different 
morphologies  and  activity  patterns  that 
ultimately  influence  food  or  water 
ingestion  rates  and  other  factors  that 
determine  exposure  to  contaminants. 

1.  Selection  of  Avian  Species. 
Piscivorous  avian  species  can  be 
classified  into  three  general  types  of 
foraging  styles;  raptorial  predators, 
diving  and  swimming  predators,  and 
wading,  "sit-and-wait"  predators.  Some 
species  which  reside  in  the  Great  Lakes 
basin  and  exhibit  each  of  these  foraging 
styles  are  listed  here: 

a.  Raptorial:  Bald  eagle,  osprey, 
kingfisher  and  common  tern; 

b.  Diving:  Double-crested  cormorant, 
common  loon,  common  merganser  and 
red-breasted  merganser;  and 


c.  Wading:  Great  blue  heron  and 
green-backed  heron. 

Exposure  data  with  sufficient  detail  to 
make  reasonable  exposure  estimates  for 
six  Great  Lakes  basin  piscivorous  birds 
was  obtained;  Bald  eagle,  osprey. 
common  merganser,  common  loon, 
double-crested  cormorant  and  belted 
kingfisher.  These  species  represent  two 
of  the  three  foraging  styles  identified. 
Analysis  of  these  data  indicate  that  the 
ingestion  rates  are  proportional  to  the 
animal  mass  and  the  differing  foraging 
styles  do  not  contribute  to  differences  in 
the  ingestion  rate.  A  representative 
sample  of  the  variability  in  bird 
exposure  to  contaminants  in  water  can 
be  gained  by  calculating  WVs  for  the 
three  raptorial  species  (eagle,  osprey 
and  kingfisher)  which  represent  the 
range  and  extremes  in  body  size.  The 
additional  data,  since  it  is  only  for  a 
small  number  of  species,  was  not  used 
because  it  could  skew  the  distribution. 

2.  Selection  of  Mammalian  Species. 
Two  mammals  were  identified  in  the 
Great  Lakes  basin  which  are  piscivorous 
and  therefore  likely  to  experience 
significant  exposure  to  contaminants  in 
aquatic  food  chains — the  mink  and  river 
otter.  The  two  species  have  different 
body  sizes  (adult  otters  are  six-to-eight 
times  larger  than  adult  mink),  and 
different  food  habits.  Wildlife  Values 
should  be  calculated  for  both  mammal 
species.  The  mink  has  a  larger  food 
ingestion  rate  relative  to  body  size  than 
the  otter.  However,  it  is  unUkely  that 
mink  have  a  diet  that  is  com.prised 
solely  of  fish  from  the  higher  trophic 
level  as  is  predicted  for  the  otter. 
Therefore,  calculating  WVs  for  both 
mammals  may  account  for  the 
variability  in  exposure  that  likely  occurs 
in  mammals. 

B.  Derivation  of  Exposure  Parameters 
and  Body  Weights  for  Species  Identified 
for  Protection 

1 .  Bald  Eagle  (Haliaeetus 
leucocepbalus).  Adult  eagles  weigh 
fi-om  3.0  to  6.3  kg  with  an  average  adult 
weighing  about  4.5  kg.  (Bortolotti,  1984; 
Stalmaster  and  Gessaman,  1984;  Palmer, 
1988). 

There  have  been  several  estimates  of 
food  ingestion  rates  of  captive  and  free- 
ranging  eagles.  Stalmaster  and 
Gessaman  (1982)  found  that  captive 
eagles  consumed  about  9.2  percent  of 
their  body  mass  in  fish  each  day 
(approximately  414  g/d).  However,  by 
weighing  fish  carcasses  before  and  after 
they  were  fed  upon  by  free-ranging 
eagles,  Stalmaster  and  Gessaman  (1984) 
estimated  that  eagles  wintering  on  the 
Nooksack  River,  WA,  consumed  about 
490  g  of  fish  each  day.  Using  models 
produced  by  Gessaman  and  Stabnaster 
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(1984),  Craig  et  al.  (1988)  estimated  that 
adult  eagles  wintering  along  the  lower 
Connecticut  River,  CT,  consume  about 
520  g  of  food  per  day.  Therefore,  it  is 
assumed  that  a  typical  adult  eagle 
consumes  about  500  g  of  tish  per  day. 
The  water  ingestion  rate  is  derived 
from  the  allometric  equation  presented 
in  appendix  D  to  part  132  and  is  0.16 
L/d. 

2.  Osprey  (Pandion  haliatus).  Adult 
ospreys  weigh  from  1.1  kg  to  2.0  kg  with 
a  typical  adult  weighing  approximately 
1.5  kg  (Newell  et  al..  1987;  Palmer, 
1988;  Poole,  1989). 

As  reviewed  by  Palmer  (1988),  adult 
osprey  consume  286  kcal/d.  Assuming 
the  metabolizable  energy  in  fish  is 
approximately  1  kcal/g  (Palmer,  1988; 
Stalmaster  and  Gessaman,  1982),  osprey 
require  286  g  of  fish  per  day.  A  review 
of  data  for  European  Ospreys, 
simimarized  by  Palmer,  1988,  suggested 
that  food  requirements  were  about  300 
to  400  g/d.  Nagy  (1987)  presents  models 
to  calculate  field  metabolic  rates  (FMRs) 
of  birds  and  mammals  based  on  body 
weights.  The  equation  for  calculating 
the  FMR  (in  kcal/bird-d)  of  a  non- 
passerine  bird  is  as  follows: 

log  FMR  (kcal/bird-d)=0.0594+0.749  log 

Wt(g) 
where  Wt  is  in  g.  wet  weight. 

The  Nagy  (1987)  model  predicts  that 
osprey  require  274  g  of  fish  per  day, 
assuming  osprey  weigh  1500  g  and  the 
metabohzable  energy  in  fish  is  1  kcal/ 
g.  Also,  Newell  et  al.  (1987)  estimated 
that  osprey  would  require  300  g/d 
assuming  birds  consume  20%  of  their 
body  weight  each  day.  Therefore,  it 
appears  that  a  reasonable  estimate  of 
food  ingestion  rate  for  adult  ospreys  is 
approximately  300  g/d. 

The  water  ingestion  rate  is  derived 
from  the  allometric  equation  presented 
in  appendix  D  to  part  132  of  this  rule 
and  is  0.077  IVd. 

3.  Belted  Kingfisher  (Ceryle  alcyon). 
The  average  adult  belted  kingfisher 
weighs  approximately  0.15  kg  (Fry, 
1980;  Dunning.  1984). 

Alexander  (1977)  reviewed  the 
literature  and  estimated  that  adult 
Belted  Kingfishers  may  consume  up  to 


50  percent  of  their  body  weight  in  fish 
each  day.  This  would  equate  to 
approximately  75  g/d.  Since  this  was  an 
estimate,  the  Nagy  (1987)  model  was 
appUed  to  calculate  the  FMR  in  kcal/d 
for  a  non-passerine  bird: 

log  FMR  {kcal/bird-d)=0.0594+0.749  log 
Wt  (g). 

Assuming  kingfishers  weigh  150  g, 
and  that  the  metabolizable  energy  in 
fish  is  1  kcal/g  (Stalmaster  and 
Gessaman,  1982;  Palmer,  1988),  the 
Nagy  model  predicts  that  birds  would 
require  about  50  g/d.  Therefore,  a 
reasonable  estimate  of  the  kingfisher 
food  ingestion  rate  would  be  about  75  g 
of  fish  per  day. 

The  water  ingestion  rate  is  derived 
ft-om  the  allometric  equation  presented 
in  appendix  D  to  part  132  and  is  0.017 
L/d. 

4.  Mink  (Mustela  vison).  Adult  male 
mink  range  fi-om  0.9  to  1.6  kg,  and 
females  range  from  0.6  to  1.1  kg 
(Linscombe  et  al.,  1982).  Therefore,  it  is 
assumed  that  an  average  adult  mink  has 
a  body  mass  of  1.0  kg  (see  also  Newell 
et  al.,  1987). 

Estimates  of  food  ingestion  rates  of 
captive  mink  range  fi-om  about  12 
percent  to  16  percent  of  the  adult  body 
weight  per  day  (Aulerich  et  al.,  1973; 
Bleavins  and  Aulerich,  1981).  Therefore, 
it  will  be  assumed  that  a  one  kg  adult 
mink  consumes  about  150  g  of  food  per 
day  (Aulerich  et  al.,  1973;  Newell  et  al., 
1987).  ~" 

The  water  ingestion  rate  is  derived 
from  the  allometric  equation  presented 
in  appendix  D  to  part  132  smd  is  0.099 
L/d. 

5.  River  Otter  (Lutra  canadensis). 
Adult  otters  range  fi-om  5  kg  to  15  kg, 
with  a  typical  adult  weighing  8  kg 
(Lauhachinda,  1978;  Toweill  and  Tabor, 
1982). 

Toweill  and  Tabor  (1982)  reviewed 
two  studies  reporting  food  ingestion 
rates  of  captive  otters.  North  American 
otters  were  reported  to  require  about 
700  to  900  g  of  prepared  food  each  day, 
while  European  otters  consimied  900  to 
1000  g  of  live  fish  each  day.  Therefore, 
it  is  assumed  that  otters  consume  about 
900  g  of  food  per  day. 


The  water  ingestion  rate  is  derived 
from  the  allometric  equation  presented 
in  appendix  D  to  part  132  and  is  0.64 
L/d. 

C.  Derivation  of  Dietary  Trophic  Levels 
for  Species  Identified  for  Protection 

1.  Baid  Eagle  (Haliaeetus 
leucocephalus).  Bald  Eagles  are  known 
to  consume  a  variety  of  foods  including 
fish,  waterfowl,  small  mammals,  and 
carrion.  However,  if  available,  fish  are 
their  principal  food  and  large  fish  may 
make  up  100  percent  of  their  diet 
(Newell  et  al.,  1987;  Palmer,  1988;  Kozie 
and  Anderson,  1991).  Therefore,  it  is 
assumed  that  eagles  consume  only 
trophic  level  4  fish. 

2.  Osprey  (Pandion  haliatus).  The  diet 
of  Osprey  is  almost  100  percent  live 
fish,  concentrating  on  fish  weighing 
150-300  g  (Palmer,  1988  and  Poole, 
1989).  Therefore,  it  is  assumed  that 
Osprey  are  consuming  only  trophic 
level  3  fish. 

3.  Belted  Kingfisher  (Ceryle  alcyon). 
Kingfishers  may  eat  a  variety  of  foods 
including  fish,  amphibians,  and  insects. 
However,  small  fish  are  known  to 
comprise  roughly  90  percent  of  their 
total  diet  (Alexander,  1977).  Therefore, 
it  is  assimied  that  kingfishers  have  a  diet 
of  only  trophic  level  3  fish. 

4.  Mink  (Mustela  vison).  Mink  are 
opportunistic  carnivores  (Linscombe  et 
al.,  1982);  however,  aquatic  organisms 
sometimes  comprise  almost  100  percent 
of  their  diet  with  fish  usually  making  up 
less  than  50  percent  of  their  total  intake 
(Aulerich,  1973;  Alexander,  1977; 
Linscombe  et  al.,  1982;  Newell  et  al., 
1987).  It  is  assumed  that  the  diet  of 
mink  foraging  in  habitats  comprising  the 
shores  of  the  Great  Lakes  and  major 
tributaries  is  made  up  of  trophic  level  3 
fish. 

5.  River  Otter  (Lutra  canadensis).  The 
bulk  of  the  otter's  diet  is  composed  of 
fish  (typically  greater  than  90  percent) 
with  other  aquatic  organisms  making  up 
lesser  portions  (Toweill  and  Tabor, 
1982;  Newell  et  al..  1987).  It  is  assumed 
that  otters  consume  a  diet  composed  of 
50  percent  trophic  level  3  and  50 
percent  trophic  level  4  fish. 


Table  I.— Sensitivity  of  Species  Based  on  LDso  Data 


Chemical  and  Species 


Aldrin: 

Fulvous  whistling  duck 

Mallard 

Botjwhite 

Pheasant 

Mule  Deer 


29.2 
520 
6.59 
16.8 
18.8-37.5 


[95%  Con- 
fidence Inter- 
val] 


[22.2-38.4] 
[229-1,210] 
[5.00-8.66] 
[14.1-20.0] 
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Table  I.— SENsmvrrY  of  Speoes  Based  on  LDjo  Data— Continued 


Chemical  and  Spedes 


Chlordane: 
Mallard 


CalHomia  Quail 
Pheasant 


DDT: 


Bullfrog 


Mallard 

Califomla  Quail 

Japanese  QuaU  

Pheasant 

Sandhill  Crane 

Rock  Dove 

Oieldrin: 

Canada  Goose  

Fuh/ous  Whistling  Duck 
Mallard 


California  Quail , 
Japanese  QuaU 
Pheasant 


ChuKar 


Gray  Partridge  ., 

Rock  Dove 

House  Spanow 

Mule  Deer 

Domestic  Goat  . 
Endrin: 

Mallaid 


Sharp  Tailed  Grouse  .... 

Califomia  Quail 

Pheasant 

Rock  Dove 

Mute  Deer 

Domestic  Goat 

Hexachlorobenzene: 

Mallard , 

Pheasant 

Parathlon: 

Fulvous  Whistling  Duck , 

Mallard 

Mallard 

Mallard 

Mallard 

Mallard 

Mallard  Duckling  (MM)  .. 

Sharp  Tailed  Grouse 

Califomia  Quail 

Japanese  Quail 

Pheasant 

Pheasant 

Chukar 

Gray  Partridge 

Rock  Dove 

House  Sparrow  .„ 

Mule  Deer 

DomestteGoat  

PCB  (Aroctor  1242):. 

Mallard  Duck 

Pheasant 

Mink 

Ferret 

Rat 

Rabbit 

Temephos: 

Bullfrog 

Mallard 

Califomia  Quail 

Japanese  QuaU  

Pheasant  

Chukar 


..^., 


L03o(mg/kg) 


1.200 

14.1 

24.0-72.0 

72.000 

72.240 

595 

841 

1.334 

71,200 

74.000 

<141 

100-200 

381 

8.78 

68.7 

79.0 

25.3 

8.84 

26.6 

47.6 

75-150 

100-200 

5.64 

1.06 

1.19 

1.78 

2.0-5.0 

6.25-12.5 

25.0-50.0 

71.414 
118 

0.125-0.250 

2.40 

1.90 

2.34 

1.44 

1.44 

0.898 

5.66 

16.9 

5.95 

12.4 

>24.0 

24.0 

16.0 

2.52 

3.36 

22.0-44.0 

28.0-56.0 

2,098 

2.078 

1.0-8.6 

>20 

0.8-11.0 

8.7 

>2,000 

79.4 

18.9 

84.1 

35.4 

240 

50.1 


21007 


(95%  Coo- 

fidence  imar- 

val] 


(954-1,510] 
[9.14-21.71 


[430-825] 
[607-1.170] 
[894-1,990] 


[6.47-11.9] 
[40.0-121] 
[21.6-289] 
[15.2-42.2] 
[1.24-62.8] 
[19.2-36.9] 
[34.3-66.0] 


[2.71-11.7] 
[0.552-2.04] 
[0.857-1.65] 

[1.12-2.83] 


[93.6-148] 


[1.67-4.01] 
(1.37-2.64] 
[1.88-2.92] 
[1.13-1.83] 
[1.16-1.80] 
[0.770-1.05] 
[3.46-9.24] 
[12.2-23.5] 
[3.38-10.5] 
[10.1-15.2] 

[16.8-34.2] 
[4.00-64.0] 
[1.82-3.50] 
[2.43-4.66] 


[38.5-163] 
[15.0-23.8] 
[60.6-116] 
[25.5-49.0] 
I11(W21] 
(16.7-150J 


21008 
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Table  I.— Sensttivity  of  Speoes  Based  on  LOso  Data— Continued 


Chemicaiand  Spectos 


LDso(mg/kg) 


[95%  Con- 
fidence Inter- 
val] 


House  Spanow  

2,3,7,8-TCOD: 

Guinea  Pig  

Rat 

Rt>esjs  Monkey  „ 

Dog 

Mouse  

RabWt 

Hamster , 

Toxaphene: 

Futvous  Whistling  Duck 

Mallard  Duckling 

Mallard 

Sharp  Tailed  Grouse  .... 

Bobwhite 

Caiitofnia  Quail „. 

Pheasant 

Gray  Partridge 

Sandhill  Crane , 

l-kKned  Lark  

Mule  Deer 

Donnestic  Goat  , 


35.4 

0.6-2  ^0/kg 
22-45  \ig/kQ 
<70  jig/kg 
100-200  jig/kg 
114-2B4^ig/kg 
llS^g/kg 
1,157-5.051  ng/kg 

99.0 

30.8 

70.7 

19.9 

85.5 

23.7 

40.0 

23.7 

100-316 

581 

139-240 

>160 


[8.85-141 


[37.2-264] 
[23.3-40.6] 
[37.6-133] 
[14.1-28.2] 
[59.3-123] 
[11.9-47.4] 
[20.0-80.0] 
[20.0-28.3] 

[425-794] 


Adopted  from  Bsler  1986a.b  and  Hudson,  et  ai.  1984. 


Table  II.— Toxicity  of  Organomercury 
Compounds  xo  Selected  Mammauan 
Species 


Species 

Dose  (mg/ 
kg) 

Effect 

Dog 

0.1-0.25 

Stillbirths. 

Cat 

0.25 

Death. 

Pifl  ••- 

0.5 

Stillbirths. 

Rhesus  Monkey 

0.5 

Maternal 
Toxicity. 

Mink 

1.0 

Death. 

River  Otter 

>2.0 

Death. 

Adopted  from  Eisler  1987. 
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Administrative  practice  and 
procedure,  Confidential  business 
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requirements,  Water  pollution  control. 
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Great  Lakes,  Reporting  and 
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pollution  control. 
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Administrative  practice  and 
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Intergovernmental  relations.  Reporting 
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Dated:  March  30, 1993. 
Carol  M.  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  EPA  proposes  to  amend  40 
CFR  parts  122, 123,  and  131,  and  add 
part  132  as  follows: 

PART  122— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE  NATIONAL 
POLLUTANT  DISCHARGE 
EUMINATION  SYSTEM 

1.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  The  Clean  Water  Act.  33  U.S.Q 
1251  et  sea. 


2.  Section  122.44  is  amended  by 
adding  a  new  paragraph  (r)  to  read  as 
follows: 

1122.44    Establishing  llmKationt, 

standards,  and  othsr  psrmit  conditions 

(applicable  to  State  NPDES  programs,  see 

§123.25). 

*         •         •         *         • 

(r)  Great  Lakes.  When  a  permit  is 
issued  to  a  facility  that  discharges  into 
the  Great  Lakes  System  (as  defined  in  40 
CFR  132.2),  all  conditions  required  by 
40  CFR  part  132. 

PART  123— STATE  PROGRAM 
REQUIREMENTS 

3.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
etseq. 

4.  Section  123.25  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(a)(36),  removing  the  period  at  the  end 
of  paragraph  (a){37)  and  adding  ";  and" 
in  its  place,  and  adding  a  new  paragraph 
(a)(38)  to  read  as  follows: 

§123^    Requirements  for  permitting, 
(a)  •  •  * 

(38)  For  a  Great  Lakes  State  or  Tribe 
(as  defined  in  40  CFR  132.2),  40  CFR 
part  132  (NPDES  permitting 
implementation  procedures  only). 

*  »        •        »        * 

5.  Section  123.44  is  amended  by 
adding  a  new  paragraph  (c)(9)  to  read  as 
follows: 

§  1 23.44    EPA  review  of  and  obiectiona  to 
State  permits. 

*  *        *        •        • 

(c)  ♦  *  • 

(9)  For  a  permit  issued  by  a  Great 
Lakes  State  or  Tribe  (as  defined  in  40 
CFR  132.2),  the  permit  does  not  satisfy 
the  conditions  of  40  CFR  part  132. 

*  •        •        •       » 

6.  Section  123.62  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

9 1 23.62    Procedures  for  revision  of  State 
programs. 

(f)  Revision  of  a  State  program  by  a 
Great  Lakes  State  or  Tribe  (as  defined  in 
40  CFR  132.2)  to  conform  to  section  118 
of  the  CWA  and  40  CFR  part  132  shall 
be  accomplished  as  required  by  40  CFR 
part  132. 

7.  Section  123.63  is  amended  by 
adding  a  new  paragraph  (a)(6)  and 
adding  and  reserving  paragraph  (b)  to 
read  as  follows: 

f  123.63    Criteria  for  withdrawal  of  State 
programa. 

(a)  *  *  • 


(6)  Where  a  Great  Lakes  State  or  Tribe 
(as  defined  in  40  CFR  132.2)  fails  to 
adopt  the  NPDES  permitting 
implementation  procedures  in  40  CFR 
part  132. 

(b)  (Reserved) 

PART  131— WATER  QUALITY 
STANDARDS 

8.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

9.  Section  131.1  is  revised  to  read  as 
follows: 

f131.1    Scope 

This  part  describes  the  requirements 
and  procedures  for  developing, 
revievring,  revising,  and  approving 
water  quality  standards  by  the  States  as 
authorized  by  section  303(c)  of  the 
Clean  Water  Act.  Additional  specific 
procedures  for  developing  reviewing, 
revising,  and  approving  water  quality 
standards  for  Great  Lakes  States  or  Great 
Lakes  Tribes  (as  defined  in  40  CFR 
132.2)  to  conform  to  section  118  of  the 
CWA  and  40  CFR  part  132,  are  provided 
in  40  CFR  part  132.  The  reporting  or 
recordkeeping  (information)  provisions 
in  this  part  were  approved  by  the  Office 
of  Management  and  Budget  under 
3504(b)  of  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq. 
(Approval  number  2040-0049). 

10.  Section  131.5  is  amended  by 
revising  paragraph  (a)(5),  by 
redesignating  paragraph  (b)  as  paragraph 
(c),  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 

S  131.5    EPA  Authority. 

(a)  •  •  * 

(5)  Whether  the  State  submission 
meets  the  requirements  included  in 
§  131.6  of  this  part  and,  for  Great  Lakes 
States  or  Great  Lakes  Tribes  (as  defined 
in  40  CFR  132.2)  to  conform  to  section 
118  of  the  CWA,  the  requirements  of  40 
CFR  part  132. 

(b)  If  EPA  determines  that  the  State  or 
Tribe  water  quality  standards  are 
consistent  with  the  factors  listed  in 
paragraphs  (a)(1)  through  (a)(5)  of  this 
section,  EPA  approves  the  standards. 
EPA  must  disapprove  the  State's  or 
Tribe's  water  quality  standards  and 
promulgate  Federal  standards  imder 
section  303(c)(4),  and  for  Great  Lakes 
States  or  Great  Lakes  Tribes  under 
section  118(c)(2)(C)  of  the  Act.  if  State 
or  Tribal  adopted  standards  are  not 
consistent  with  the  factors  listed  in 
paragraphs  (a)(1)  throu^  (a)(5)  of  this 
section.  EPA  may  also  promulgate  a  new 
or  revised  standard  when  necessary  to 
meet  the  requirements  of  the  Act. 
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11.  Section  131.21  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f131.21    EPA  ravtew  and  approval  of  water 
quality  atandartto. 

(b)  The  Regional  Administrator's 
approval  or  disapproval  of  a  State  water 
quality  standard  shall  be  based  on  the 
requirements  of  the  Act  as  described  in 
§§  131.5  and  131.6.  and.  with  respect  to 
Great  Lakes  States  or  Tribes  (as  defined 
in  40  CFR  132.2).  40  CFR  part  132. 

12.  Part  132  is  proposed  to  be  added 
as  follows: 

PART  132— WATER  QUALITY 
GUIDANCE  FOR  THE  GREAT  LAKES 
SYSTEM 

S«c. 

132.1  Scope,  purpose,  and  availability  of 
documents. 

132.2  Definitions. 

132.3  Adoption  of  criteria. 

132.4  State  adoption  and  application  of 
methodologies,  policies  and  procedures. 

132.5  Procedures  for  adoption  and  EPA 
review. 

132.6  Application  of  part  132  requirements 
in  Great  Lakes  States  and  Tribes. 

Tables  to  Part  132 

Appendix  A  to  Part  132— Great  Lakes  Water 

Quality  Initiative  Methodologies  for 

Development  of  Aquatic  Li&  Criteria 

and  Vaiues 
Appendix  B  to  Part  132— Great  Lakes  Water 

Quality  Initiative  Methodology  for 

Development  of  Bioaccumulation 

Factors 
Appendix  C  to  Part  132— Great  Lakes  Water 

Quality  Initiative  Procedure  for 

Development  of  Human  Health  Criteria 

and  Vaiues 
Appendix  D  to  Part  132— Great  Lakes  Water 

Quality  Initiative  Methodology  for  the 

Development  of  Wildlife  Criteria  and 

Values 
Appendix  E  to  Part  132— Great  Lakes  Water 

Quality  Initiative  Antidegradation 

Policy 
Appendix  F  to  Part  132— Great  Lakes  Water 

Quality  Initiative  Implementation 

Procedures 
Authority:  33  U.S.Q  1251  et  seq. 

§  132.1    Scope,  purpoaa,  and  avallatiility  of 
docutnanta. 

(a)  This  part  constitutes  the  Water 
QuaUty  Guidance  for  the  Great  Lakes 
System  required  by  section  118(c)(2)  of 
the  Qean  Water  Act  (33  U.S.C.  1251  et 
seq.)  as  amended  by  the  Great  Lakes 
Critical  Programs  Act  of  1990  (Pub.  L 
101-596. 104  StaL  3000  et  seq).  This 
Guidance  specifies  minimum  water 
quahty  standards,  antidegradation 
poUcies,  and  implementation 
procedures  for  the  Great  Lakes  System 
to  protect  human  health,  aquatic  life, 
and  wildlife. 


(b)  Certain  docimients  referenced  in 
the  appendixes  to  this  part  with  a 
designation  of  NTIS  and/or  ERIC  are 
available  for  a  fee  upon  written  request 
to  the  National  Technical  Information 
Center  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Alternatively, 
copies  may  be  obtained  for  a  fee  upon 
vn-itten  request  to  the  Educational 
Resources  Information  Center/ 
Clearinghouse  for  Science,  Mathematics, 
and  Environmental  Education  (ERIC/ 
CSMEE),  1200  Chambers  Road,  Room 
310,  Columbus,  Ohio  43212.  When 
ordering,  please  include  the  NTIS  or 
ERIC/CSMEE  accession  number. 

(c)  (Reserved] 

[Note:  The  reporting  or  recordkeeping 
information  provisions  in  this  proposed  rule 
have  been  submitted  to  the  Office  of 
Management  and  Budget  under  section 
3504(b)  of  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C.  3501  et  seq.  (ICR  number 
1639.01).  When  the  reporting  requirements 
have  been  approved  by  0MB.  the  text  of  this 
paragraph  will  be  added  in  the  final  rule.) 

1132.2    Deflnitiona. 

The  following  definitions  apply  in 
this  part.  Terms  not  defined  in  this 
section  have  the  meaning  given  by  the 
Clean  Water  Act  or  EPA  implementing 
regulations. 

Acceptable  daily  exposure  (ADE)  is  an 
estimate  of  the  maximum  daily  dose  of 
a  substance  which  is  not  expected  to 
result  in  adverse  effects  to  the  general 
human  popidation,  including  sensitive 
subgroups. 

Acute  toxic  unit  (TU^)  is  100/LC50 
where  the  LC50  is  expressed  as  a 
percent. 

Acute  toxicity  is  an  adverse  effect  in 
an  organism  as  a  result  of  exposure  to 
a  toxicant  for  a  relatively  short  period  of 
time  relative  to  the  organism's  natxiral 
hfe  span. 

Acute-chronic  ratio  (ACR)  is  the  ratio 
of  the  acute  toxicity  of  an  effluent  or  a 
toxicant  to  its  chronic  toxicity.  The  ACR 
is  used  as  a  factor  for  estimating  chronic 
toxicity  on  the  basis  of  acute  toxicity 
data,  or  for  estimating  acute  toxicity  on 
the  basis  of  chronic  toxicity  data. 

i4dverse  effect  is  any  deleterious  effect 
to  organisms  due  to  exposure  to  a 
substance.  This  includes  effects  which 
are  or  may  become  debiUtating,  harmful 
or  toxic  to  the  normal  functions  of  the 
organism,  but  does  not  include  non- 
harmful  effects  such  as  tissue 
discoloration  alone  or  the  induction  of 
enzymes  involved  in  the  metabolism  of 
the  substance. 

Allowable  dilution  flow  (QoJ)  is  the 
portion  of  the  stream  design  flow  used 
in  developing  the  wasteload  allocation 
for  sources  regulated  by  the  National 


Pollution  Discharge  EUmination  System 
(NPDES)  program.  The  Q«j  is  calculated 
in  procedure  B3,  section  D.3.a.ii,  of 
appendix  F  of  this  part. 

Bioaccumulation  is  the  uptake  and 
retention  of  a  substance  by  an  aquatic 
organism  from  its  surrounding  media 
and  food. 

Bioaccumulation  factor  (BAF)  is  the 
ratio  (in  L/kg)  of  the  substance's 
concentration  in  tissue  of  aquatic 
organisms  resulting  from 
bioaccimiulation,  versus  its 
concentration  in  ambient  water. 

Bioaccumulative  chemical  of  concern 
(BCC)  is  any  chemical  which,  upon 
entering  the  surface  waters,  by  itself  or 
as  its  toxic  transformation  product, 
bioaccumulates  in  aquatic  organisms  by 
a  human  health  bioaccimiulation  factor 
greater  than  1000,  after  considering 
metabolism  and  other  physicochemical 
properties  that  might  enhance  or  inhibit 
bioaccumulation,  in  accordance  with 
the  methodology  in  appendix  B  of  this 
part.  BCCs  include,  but  are  not  limited 
to,  the  pollutants  identified  as  BCCs  in 
part  A  of  Table  6  of  this  part. 

Bioconcentration  is  the  uptake  and 
retention  of  a  substance  by  an  aquatic 
organism  from  the  surroimding  water 
only  through  gill  membranes  or  other 
external  body  surfaces. 

Bioconcentration  factor  (BCF)  is  the 
ratio  of  the  substance's  concentration  in 
tissue  of  aquatic  organisms  resulting 
from  bioconcentration  versus  its 
concentration  in  water. 

Biomagnification  is  the  transfer  and 
step-wise  increase  in  bioaccumulation 
of  a  chemical  in  organisms  through 
successive  trophic  levels. 

Carcinogen  is  a  substance  which 
causes  an  increased  incidence  of  benign 
or  malignant  neoplasms,  or  substantially 
decreases  the  time  to  develop 
neoplasms,  in  animals  or  humans. 

Chronic  toxic  unit  (TUc)  is  100/NOEC, 
where  the  NOEC  is  expressed  as  a 
percent. 

Chronic  toxicity  is  an  adverse  effect  in 
an  organism  as  a  result  of  exposure  to 
a  toxicant  for  a  major  portion  of  time 
relative  to  the  organism's  natural  Ufe 
span. 

Compliance  evaluation  level  (CEL)  is 
the  level  at  which  compUance  with  a 
water  quality-based  effluent  limitation 
in  an  NPDES  permit  is  assessed.  It  is  the 
minimum  level,  when  the  water  quality- 
based  effluent  Umit  is  less  than  the 
minimum  level.  Otherwise,  it  is  the 
water  quality-based  effluent  limit. 

Connecting  channels  of  the  Great 
Lakes  are  the  Saint  Mary's  River,  Saint 
Clair  River,  Detroit  River,  Niagara  River, 
and  Saint  Lawrence  River  to  the 
Canadian  Border. 
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Criterion  continuous  concentration 
(CCC)  is  the  lower  of  the  Final  Plant 
Value  or  the  Final  Chronic  Value.  It  is 
the  highest  instream  concentration  of  a 
material  to  which  aquatic  organisms  can 
be  exposed  indefinitely  without  causing 
unacceptable  effect. 

Criterion  maximum  concentration 
(CMC)  is  one  half  the  FAV.  It  is  the 
highest  instream  concentration  of  a 
material  to  which  aquatic  organisms  can 
be  exposed  for  a  brief  period  of  time 
without  causing  an  unacceptable  acute 
effect. 

Depuration  is  the  loss  of  a  substance 
from  an  aquatic  organism. 

Detection  level  is  the  minimum 
concentration  of  an  analyte  (substance) 
that  can  be  measured  and  reported  with 
a  99  percent  confidence  that  the  analyte 
concentration  is  greater  than  zero  as 
determined  by  the  procedure  set  forth  at 
appendix  B  of  40  CFR  part  136. 

Dilution  fraction  is  tfie  factor  which, 
when  multiplied  by  the  stream  design 
flow,  determines  the  allowable  dilution 
flow  [Q^].  The  dilution  fraction  is 
calculated  as  detailed  in  section 
D.3.a.iii.  of  procedxire  B3  in  appendix  F 
of  this  part. 

EC50  is  the  concentration  of  a  test 
material  at  which  50  percent  of  the 
exposed  organisms  exhibit  an 
observable  adverse  effect  (such  as  death, 
immobilization,  or  serious 
incapacitation)  during  a  specified  time 
period. 

Existing  discharger  is  any  source 
which  is  neither  a  new  source  as 
defined  by  40  CFR  122.2  nor  a  new 
discharge  as  defined  by  40  CFR  122.2. 
Existing  uses  are  those  uses  actually 
attained  in  the  water  body  on  or  after 
November  28, 1975,  whether  or  not  they 
are  included  in  the  water  quality 
standards. 

Federal  Indian  Reservation,  Indian 
Reservation,  or  Reservation  means  all 
land  within  the  limits  of  any  Indian 
reservation  under  the  jurisdiction  of  the 
United  States  Government, 
notwithstanding  the  issuance  of  any 
patent,  and  including  rights-of-way 
running  through  the  reservation. 

Final  acute  value  (FAV)  is  an  estimate 
of  the  concentration  of  a  material  such 
that  95  percent  of  the  genera  (with 
which  acceptable  acute  toxicity  tests 
have  been  conducted  on  the  material) 
have  higher  acute  toxicity  values.  The 
calculated  FAV  may  be  lowered  to  be 
equal  to  the  Species  Mean  Acute  Value 
of  a  commercially  or  recreationally 
important  species  of  the  Great  Lakes 
System. 

Final  chronic  value  (FCV)  is  an 
estimate  of  the  concentration  of  a 
material  such  that  95  percent  of  the 
genera  (with  which  acceptable  chronic 


toxicity  tests  have  been  conducted  on 
the  material)  have  higher  chronic 
toxicity  values.  Alternatively,  the  FCV 
may  be  determined  by  dividing  the  FAV 
by  an  acute-chronic  ratio.  The 
calculated  FCV  may  be  lowered  to  be 
equal  to  the  Species  Mean  Chronic 
Value  of  a  commercially  or 
recreationally  important  species  of  the 
Great  Lakes  System. 

Final  plant  value  (FPV)  is  the  result 
of  a  96-hour  test  conducted  with  an  alga 
or  chronic  test  conducted  with  an 
aquatic  vascular  plant. 

Genus  mean  acute  value  (Gh4AV)  is 
the  geometric  mean  of  the  Species  Mean 
Acute  Values  for  the  genus. 

Genus  mean  chronic  value  (GMCV)  is 
the  geometric  mean  of  the  Species  Mean 
Chronic  Values  for  the  genus. 

Great  Lakes  means  Lake  Ontario,  Lake 
Erie,  Lake  Huron  (including  Lake  St. 
Clair),  Lake  Michigan,  and  Lake 
Superior;  and  the  connecting  channels 
(Saint  Mary's  River,  Saint  Clair  River, 
Detroit  River,  Niagara  River,  and  Saint 
Lawrence  River  to  the  Canadian  Border). 

Great  Lakes  States  and  Great  Lakes 
Tribes,  or  Great  Lakes  States  and  Tribes 
means  the  States  of  Illinois,  Indiana, 
Michigan,  Minnesota,  New  York,  Ohio, 
Pennsylvania,  and  Wisconsin,  and  any 
Indian  tribe  as  defined  in  this  part 
which  is  located  in  whole  or  in  part 
within  the  drainage  basin  of  the  Great 
Lakes,  and  that  EPA  has  determined 
qualifies  under  section  518  of  the  Clean 
Water  Act  to  administer  programs  under 
sections  303  (see  40  CFR  131.8)  and/or 
402  of  the  Clean  Water  Act. 

Great  Lakes  System  means  all  the 
streams,  rivers,  lakes  and  other  bodies  of 
water  within  the  drainage  basin  of  the 
Great  Lakes. 

Human  cancer  criterion  (HCC)  is  a 
Human  Cancer  Value  (HCV)  for  a 
pollutant  that  meets  the  minimum  data 
requirements  for  Tier  I  specified  in 
appendix  C  of  this  part. 

Human  cancer  value  (HCV)  is  the 
maximum  ambient  water  concentration 
of  a  substance  at  or  below  which  a 
lifetime  of  exposure  from  either: 
drinking  the  water,  consuming  fish  from 
the  water,  and  water-related  recreation 
activities;  or  consuming  fish  fitim  the 
water,  and  water  related  recreation 
activities,  will  represent  a  plausible 
upper  bound  risk  of  contracting  cancer 
of  one  in  100,000  using  the  exposure 
assumptions  specified  in  the 
methodologies  for  the  development  of 
Human  Health  Criteria  and  Values  in 
appendix  C  of  this  part. 

Human  noncancer  criterion  (HNC)  is 
a  Human  Noncancer  Value  (HNV)  for  a 
pollutant  that  meets  the  minimum  data 
requirements  for  Tier  I  specified  in 
appendix  C  of  this  part. 


Human  noncancer  value  (HNV)  is  the 
maximum  ambient  water  concentration 
of  a  substance  at  or  below  which 
adverse  noncancer  effects  are  not  likely 
to  occur  in  the  human  population  from 
lifetime  exposure  via  either:  drinking 
the  water,  consuming  fish  from  the 
water,  and  water-related  recreation 
activities;  or  consuming  fish  from  the 
water,  and  water-related  recreation 
activities  using  the  Human  Health 
Criteria  and  Values  in  appendix  C  of 
this  part. 

Indian  Tribe  or  Tribe  means  any 
Indian  Tribe,  band,  group,  or 
community  recognized  by  the  Secretary 
of  the  Interior  and  exercising 
governmental  authority  over  a  Federal 
Indian  reservation. 

LC50  is  the  concentration  of  a  test 
material  at  which  50  percent  of  the 
exposed  organisms  die  during  a 
specified  time  period. 

Linear  multi-stage  model  is  a 
conservative  mathematical  model  for 
cancer  risk  assessment.  This  model  fits 
linear  dose-response  curves  to  low 
doses.  It  is  consistent  with  a  no- 
threshold  model  of  carcinogenesis,  i.e., 
exposure  to  even  a  very  small  amount 
of  the  substance  produces  a  finite 
increased  risk  of  cancer. 

Load  allocation  (LA)  is  the  portion  of 
a  receiving  water's  loading  capacity  that 
is  attributed  either  to  one  of  its  existing 
or  future  non-point  sources  or  to  natural 
background  sources,  as  more  fully 
defined  at  40  CFR  130.2(g).  Nonpoint 
sources  include:  in-place  contaminants, 
direct  wet  and  dry  deposition, 
groundwater  inflow,  and  overland 
runoff. 

Loading  capacity  is  the  greatest 
amount  of  loading  that  a  water  can 
receive  without  violating  water  quality 
standards. 

Lowest  observed  adverse  effect  level 
(LOAEL)  is  the  lowest  tested  dose  or 
concentration  of  a  substance  which 
resulted  in  an  observed  adverse  effect  in 
exposed  test  organisms  when  all  higher 
doses  or  concentrations  resulted  in  the 
same  or  more  severe  effects. 

Minimum  level  (ML)  is  the  level  at 
which  the  analytical  system  gives 
recognizable  spectra  and  acceptable 
calibration  points.  It  is  based  upon 
interlaboratory  analyses  for  the  analyte 
in  the  matrix  of  concern. 

No  observed  adverse  effect  level 
(NOAEL)  is  the  highest  tested  dose  or 
concentration  of  a  substance  which 
resulted  in  no  observed  adverse  effect  in 
exposed  test  organisms  when  all  lower 
levels  resulted  in  no  observed  adverse 
effect. 

No  observed  effect  concentration 
(NOEC)  is  the  highest  tested 
concentration  of  an  effluent  or  a 
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toxicant  at  which  no  adverse  effects  are 
observed  on  the  aquatic  test  organisms, 
at  a  specific  time  of  observation,  when 
all  lower  levels  resulted  in  no  observed 
effect. 

Noncarcinogen  is  a  substance  which 
is  not  classified  as  a  known,  probable, 
or  possible  human  carcinogen  according 
to  the  weight-of-evidence  assessment. 

OctanoF/water  partition  coefficient 
(Kow)  is  the  ratio,  at  equilibrium,  of  the 
concentration  of  a  substance  in  the 
octanol  phase  to  its  concentration  in  the 
aqueous  phase  in  a  two-phase  octanol/ 
water  system. 

Open  waters  of  the  Great  Lakes  means 
all  of  the  waters  within  Lake  Erie,  Lake 
Huron  (including  Lake  St.  Clair),  Lake 
Michigan,  Lake  Ontario,  and  Lake 
Superior  lakeward  from  a  line  drawn 
across  the  mouth  of  tributaries  to  the 
Lakes,  including  all  waters  enclosed  by 
constructed  breakwaters,  but  not 
including  the  connecting  channels. 

Quantification  level  is  a  measurement 
of  the  concentration  of  a  chemical 
obtained  by  using  a  specified  laboratory 
procedure,  at  a  specified  concentration 
above  the  detection  level.  It  is 
considered  the  lowest  concentration  at 
which  a  particular  substance  can  be 
quantitatively  measured  using  a 
specified  laboratory  procedure. 

Quantitative  structure  activity 
relationship  (QSAR)  or  structure  activity 
^lationship  (SAR)  is  a  mathematical 
relationship  between  a  property 
(activity)  of  a  chemical  and  a  number  of 
descriptors  of  the  chemical.  These 
descriptors  are  chemical  or  physical 
characteristics^  obtained  experimentally 
or  fi-om  the  structure  of  the  chemical. 

Reasonable  potential  is  where  an 
effluent  is  projected  or  calculated  to 
cause  or  contribute  to  an  excursion 
above  any  water  qufility  standard, 
including  State  narrative  criteria  for 
water,  by  using  procedures  which  at  a 
minimum  account  for  existing  controls 
on  point  and  nonpoint  sources  of 
pollution,  the  variability  of  the  pollutant 
or  pollutant  parameter  in  the  effluent, 
the  sensitivity  of  the  species  to  toxicity 
testing  (when  evaluating  whole  effluent 
toxicity),  and  where  appropriate  the 
dilution  of  the  effluent  in  tlie  receiving 
water. 

Relative  source  contribution  (RSC)  is 
the  factor  (percentage)  used  in 
calculating  a  HNV  or  HNC  to  account 
for  all  sources  of  exposure  to  a 
contaminant.  The  RSC  reflects  the 
percent  of  total  exposure  which  can  be 
attributed  to  surface  water  through 
water  intake  and  fish  consimiption. 

Risk  associated  dose  (RAD)  is  a  dose 
of  a  known  or  presumed  carcinogenic 
substance  in  milligrams/kilogram/day 
which,  over  a  lifetime  of  exposure,  is 


calculated  to  be  associated  with  a 
plausible  upper  bound  incremental 
cancer  risk  equal  to  one  in  100,000. 

Slope  factor,  also  known  as  qi*,  is  the 
incremental  rate  of  cancer  development 
calculated  through  use  of  a  linear 
multistage  model.  It  is  expressed  in  (mg/ 
kg)/day  of  exposure  to  the  chemical  in 
question. 

Species  mean  acute  value  (SMAV)  is 
the  geometric  mean  of  the  results  of  all 
flow-through  acute  toxicity  tests  (LC50) 
in  which  the  concentrations  of  test 
material  were  measured.  For  a  species 
for  which  no  such  result  is  available,  the 
SMAV  should  be  calculated  as  the 
geometric  mean  of  all  available  acute 
values. 

Species  mean  chronic  value  (SMCV) 
is  the  geometric  mean  of  the  results  of 
all  flow-through  chronic  toxicity  tests  in 
which  the  concentrations  of  test 
material  were  measured.  For  a  species 
for  which  no  such  result  is  available,  the 
SMCV  should  be  calculated  as  the 
geometric  mean  of  all  available  chronic 
values. 

Steady-state  BAF/BCF  is  a  BAF  or 
BCF  that  does  not  change  substantially 
over  time.  It  is  the  BAF  or  BCF  that 
exists  when  uptake  and  depuration  are 
equal. 

Stream  design  flow  is  the  stream  flow 
that  represents  critical  conditions, 
upstream  of  the  source,  for  protection  of 
aquatic  life,  human  health,  and  wildUfe. 

Superlipophilic  chemicals  are 
chemicals  with  a  very  strong  affinity  for 
lipids,  having  a  log  Kow  greater  than  6.5. 

Threatened  or  endangered  species  are 
those  species  that  are  listed  as 
threatened  or  endangered  under  the 
Federal  Endangered  Species  Act. 

Threshold  effect  is  an  effect  of  a 
substance  for  which  there  is  a 
theoretical  or  empirically  established 
dose  or  concentration  below  which  the 
effect  does  not  occur. 

Tier  I  criteria  are  numeric  values 
derived  by  use  of  the  Tier  I 
methodologies  in  appendixes  A,  C  and 
D  of  this  part,  the  methodology  in 
appendix  B  of  this  part,  and  the 
procedures  in  appendix  F  of  this  part, 
that  either  have  been  adopted  as 
numeric  criteria  into  a  water  quality 
standard  or  are  used  to  implement 
narrative  water  quality  criteria. 

Tier  U  values  are  numeric  values 
derived  by  use  of  the  Tier  II 
methodologies  in  appendixes  A,  C  and 
D  of  this  part,  the  methodology  in 
appendix  B  of  this  part,  and  the 
procedures  in  appendix  F  of  this  part, 
that  are  used  to  implement  narrative 
water  Quality  criteria. 

Total  maximum  daily  load  (TMDL)  is 
the  sum  of  the  individual  wasteload 
allocations  for  point  sources  and  load 


allocations  for  nonpoint  sources  and 
natural  background,  as  more  fully 
defined  at  40  CFR  130.2(i).  A  TMDL  sets 
and  allocates  the  maximum  amount  of 
a  pollutant  which  may  be  introduced 
into  a  water  body  and  still  assure 
attainment  and  maintenance  of  water 
quality  standards. 

Tributaries  of  the  Great  Lakes  System 
means  all  waters  of  the  Great  Lakes 
System  that  are  not  open  waters  of  the 
Great  Lakes,  or  connecting  channels. 

Uncertainty  factor  (UF)  is  one  of 
several,  generally  10-fold,  factors  used 
in  operationally  deriving  criteria  fi-om 
experimental  data. 

Uptake  is  the  sorption  of  a  substance 
into  or  onto  an  aquatic  organism. 

Wasteload  allocation  (WLA)  is  the 
portion  of  a  receiving  water's  loading 
capacity  that  is  allocated  to  one  of  its 
existing  or  future  point  sources  of 
pollution,  as  more  fully  defined  at  40 
CFR  130.2(h). 

Wet  weather  point  source  is  a  point 
source  which  is  either  an  outfall  from  a 
municipal  separate  storm  sewer  as 
defined  at  40  CFR  122.26(b)(8),  a  storm 
water  discharge  associated  with 
industrial  activity  as  defined  at  40  CFR 
122.26(b)(14),  or  a  combined  sewer 
overflow.  A  combined  sewer  overflow  is 
a  flow  ft'om  a  combined  sewer  in  excess 
of  the  interceptor  or  regulator  capacity 
which  is  discharged  into  a  receiving 
water  body  without  going  to  a  publicly 
owned  treatment  works.  Combined 
sewer  overflows  occur  prior  to  the 
headworks  of  a  treatment  facility.  A 
storm  water  discharge  associated  with 
industrial  activity  which  is  mixed  with 
process  wastewater  shall  not  be 
considered  a  wet-weather  point  source. 

i  1 32.3    Adoption  of  criteria. 

The  Great  Lakes  States  and  Tribes 
shall  adopt  numeric  water  quality 
criteria  for  the  purposes  of  section 
303(c)  of  the  Clean  Water  Act  applicable 
to  waters  of  the  Great  Lakes  System  in 
accordance  with  §  132.4(d)  that  are 
equal  to  or  more  restrictive  than: 

(a)  The  acute  water  quality  criteria  for 
protection  of  aquatic  life  in  Table  1  of 
this  part,  or  a  site-specific  modification 
thereof  in  accordance  with  procedure  1 
of  appendix  F  of  this  part; 

(b)  The  chronic  water  quality  criteria 
for  protection  of  aquatic  life  in  Table  2 
of  this  part,  or  a  site-specific 
modification  thereof  in  accordance  with 
procediu^  1  of  appendix  F  of  this  part; 

(c)  The  water  quality  criteria  for 
protection  of  human  health  in  Table  3 
of  this  part,  or  a  site-specific 
modification  thereof  in  accordance  with 
procedure  1  of  appendix  F  of  this  part; 
and 
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(d)  The  water  quality  criteria  for 
protection  of  wildlife  in  Table  4  of  this 
part,  or  a  site-specific  modification 
thereof  in  accordance  with  procedure  1 
of  appendix  F  of  this  part. 

§132.4    State  adoption  and  appliettlon  of 
methodologies,  pollclee  and  procedures. 

(a)  The  Great  Lakes  States  and  Tribes 
shall  adopt  requirements  applicable  to 
waters  of  the  Great  Lakes  System  for  the 
purposes  of  sections  118,  303,  and  402 
of  the  Clean  Water  Act  that  are 
consistent  with: 

(1)  The  definitions  in  §  132.2; 

(2)  The  Methodologies  for 
Development  of  Aquatic  Life  Criteria 
and  Values  in  appendix  A  of  this  part; 

(3)  The  Methodology  for  £>evelopment 
of  Bioaccumulation  Factors  in  appendix 
B  of  this  part; 

(4)  The  Methodologies  for 
Development  of  Human  Health  Criteria 
and  Values  in  appendix  C  of  this  part; 

(5)  The  Methoaologies  for 
Development  of  Wildlife  Criteria  and 
Values  in  appendix  D  of  this  part; 

(6)  The  Ajitidegradation  Policy  in 
appendix  E  of  this  part;  and 

(7)  The  Implementation  Procedures  in 
appendix  F  of  this  part. 

(b)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  the  Great 
Lakes  States  and  Tribes  shall  use  the 
methodologies  designated  as  Tier  I 
methodologies  in  appendixes  A,  C,  and 
D  of  this  part,  the  methodology  in 
appendix  B  of  this  part,  and  the 
procedures  in  appendix  F  of  this  part 
when  adopting  or  revising  numeric 
water  quahty  criteria  for  the  purposes  of 
section  303(c)  of  the  Clean  Water  Act  for 
the  Great  Lakes  System. 

(c)  Except  as  provided  in  paragraphs 
(g)  and  (h)  of  this  section,  the  Great 
Lakes  States  and  Tribes  shall  apply  the 
methodologies  designated  as  Tier  I  and 
Tier  II  methodologies  in  appendixes  A, 
C,  and  D  of  this  part,  the  methodology 
in  appendix  B  of  this  part,  and  the 
procedures  in  appendix  F  of  this  part  to 
develop  numeric  values  when 
implementing  narrative  water  quahty 
criteria  adopted  for  purposes  of  section 
303(c)  of  the  Clean  Water  Act. 

(d)  The  water  quahty  criteria  and 
values  adopted  or  developed  pursuant 
to  paragraphs  (a)  through  (c)  of  this 
section  shall  apply  as  follows: 

(1)  The  acute  water  quality  criteria 
and  values  for  the  protection  of  aquatic 
Ufe,  or  site-specific  modifications 
thereof,  shall  apply  to  all  waters  of  the 
Great  Lakes  System. 

(2)  The  chronic  water  quahty  criteria 
and  values  for  the  protection  of  aquatic 
life,  or  site-specific  modifications 
thereof,  shall  apply  to  all  waters  of  the 
Great  Lakes  System. 


(3)  The  water  quahty  criteria  and 
values  for  protection  of  human  health, 
or  site-specific  modifications  thereof, 
shall  apply  as  follows: 

(i)  Criteria  and  values  derived  as 
HCV-Drinking  and  HNV-Drinking  shall 
apply  to  the  Open  Waters  of  the  Great 
Lakes,  all  connecting  channels  of  the 
Great  Lakes,  and  all  other  waters  of  the 
Great  Lakes  System  that  have  been 
designated  as  pubhc  water  supplies  by 
any  State  or  Tribe  in  accordance  with  40 
CFR  131.10. 

(ii)  Criteria  and  values  derived  as 
HCV-Nondrinking  and  HNV- 
Nondrinking  shall  apply  to  all  waters  of 
the  Great  Lakes  System  other  than  those 
in  paragraph  (d)(3)(i)  of  this  section. 

(4)  Criteria  and  values  for  protection 
of  wildhfe,  or  site-specific  modifications 
thereof,  shall  apply  to  all  waters  of  the 
Great  Lakes  System. 

(e)  The  Great  Lakes  States  and  Tribes 
shall  apply  the  implementation 
procedures  adopted  pursuant  to 
§  132.4(a)(7)  for  all  appUcable  purposes 
under  the  Clean  Water  Act,  including 
developing  total  maximum  daily  loads 
for  the  purposes  of  section  303(d)  and 
water  quality-based  effluent  Hmits  for 
the  purposes  of  section  402.  in 
estabhshing  controls  on  the  discharge  of 
any  pollutant  to  the  Great  Lakes  System 
by  any  point  source  with  the  following 
exceptions: 

(1)  The  Great  Lakes  States  and  Tribes 
are  not  required  to  apply  these 
implementation  procedures  in 
establishing  controls  on  the  discharge  of 
any  pollutant  by  a  wet  weather  point 
source.  Any  adopted  implementation 
procedures  shall  conform  with  all 
applicable  Federal,  State  and  Tribal 
requirements. 

(2)  The  Great  Lakes  States  and  Tribes 
may.  but  are  not  required  to,  apply 
procedures  1,  2,  3,  4,  5.  7,  8,  and  9  of 
appendix  F  of  this  part  in  estabhshing 
controls  on  the  discharge  of  any 
pollutant  set  forth  in  Table  5  of  this 
part.  Any  procedures  appfied  in  Ueu  of 
these  implementation  procedures  shall 
conform  with  all  apphcable  Federal. 
State,  and  Tribal  requirements. 

(f)  The  Great  Lakes  States  and  Tribes 
shall  apply  the  antidegradation  pohcy 
adopted  pursuant  to  §  132.4(a)(6)  for  all 
applicable  purposes  under  the  Clean 
Water  Act,  including  40  CFR  131.12.  for 
all  pollutants. 

(g)  For  pollutants  hsted  in  Table  5  of 
this  part,  or  for  any  pollutant  other  than 
those  in  Table  5  of  this  part  for  which 
the  State  or  Tribe  demonstrates  that  one 
or  more  methodologies  or  procedures  in  ' 
this  part  are  not  scientifically 
defensible,  the  Great  Lakes  States  and 
Tribes  shall: 


(1)  Apply  any  methodologies  and 
procedures  acceptable  under  40  CFR 
part  131  when  developing  water  quahty 
criteria  or  implementing  narrative 
criteria;  and 

(2)  Apply  the  implementation 
procedures  in  appendix  F  of  this  part  or 
alternative  procedures  consistent  with 
all  apphcable  Federal.  State,  and  Tribal 
laws. 

(h)  Nothing  in  this  part  shall  prohibit 
the  Great  Lakes  States  and  Tribes  from 
adopting  numeric  water  quality  criteria, 
narrative  criteria,  or  water  quality 
values  that  are  more  stringent  than 
criteria  or  values  that  would  be  derived 
from  appUcation  of  the  methodologies 
set  forth  in  appendixes  A,  B.  C.  and  D 
of  this  part  or  to  adopt  antidegradation 
pohcies  and  implementation  procedures 
more  stringent  than  those  set  forth  in 
appendixes  E  and  F  of  this  part. 

1132.5    Procedure*  for  adoption  and  EPA 


(a)  The  Great  Lakes  States  and  Tribes 
shall  adopt  and  submit  for  EPA  review 
and  approval  the  criteria, 
methodologies,  pohcies.  and  procedures 
developed  pursxiant  to  this  part  no  later 
than  eighteen  months  bom  the  date  of 
final  pubhcation  of  this  part. 

(b)  The  following  elements  must  be 
included  in  each  submission  to  EPA  for 
review: 

(1)  The  criteria,  methodologies, 
pohcies,  and  procedures  developed 
pursuant  to  this  part; 

(2)  Certification  by  the  Attorney 
General  or  other  appropriate  legal 
authority  pursuant  to  40  CFR  123.62 
and  40  CFR  131.6(e)  as  appropriate; 

(3)  All  other  information  required  for 
submission  of  NPDES  program 
modifications  under  40  CFR  123.62;  and 

(4)  General  information  which  will 
aid  EPA  in  determining  whether  the 
criteria,  methodologies,  pohcies  and 
procedures  are  consistent  with  the 
requirements  of  the  Clean  Water  Act 
and  this  part,  as  well  as  information  on 
general  pohcies  which  may  affect  their 
apphcation  and  implementation. 

(c)  If  a  Great  Lakes  State  or  Tribe  fails 
to  submit  any  criteria,  methodologies, 
pohcies,  and  procedures  pursuant  to 
this  part  to  EPA  for  review,  the 
requirements  of  this  part  shall  apply  to 
discharges  within  the  State  or  Federal 
Indian  Reservation  upon  EPA's 
pubhcation  of  a  final  rule  indicating  the 
effective  date  of  the  part  132 
requirements  in  the  identified 
jurisdictions. 

(d)  If  a  Great  Lakes  State  or  Tribe 
submits  criteria,  methodologies, 
pohcies.  and  procedures  pursuant  to 
this  part  to  EPA  for  review,  EPA  shall 
issue  public  notice  and  provide  a 
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minimum  of  30  dajrs  for  public 
comment  on  all  received  State  or  Tribal 
submissions.  The  public  notice  shall 
conform  with  the  requirements  of  40 
CFR  123.62.  Following  the  public 
comment  period,  EPA  shall  either: 

(1)  Publish  notice  of  approval  of  the 
submission  in  the  Federal  Register 
within  60  days  of  such  submission;  or 

(2)  Notify  the  State  or  Tribe  within  90 
days  of  such  submission  that  EPA  has 
determined  that  all  or  part  of  the 
submission  is  inconsistent  with  the 
requirements  of  the  Clean  Water  Act  or 
this  part  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  or  Tribe  fails  to  adopt  such 
changes  within  90  days  after  the 
notification,  EPA  shall  publish  a  notice 
in  the  Federal  Register  identifying  the 
approved  and  disapproved  elements  of 
the  submission  and  a  final  rule  in  the 
Federal  Register  identifying  the 
provisions  of  part  132  that  shall  apply 
to  discharges  within  the  State  or  Federal 
Indian  Reservation. 

(e)  EPA's  approval  or  disapproval  of 
a  State  or  Tribal  submission  shall  be 
based  on  the  requirements  of  this  part 
and  of  the  Qean  Water  Act.  EPA  will 
determine  that  the  criteria, 
rnethodologies,  policies,  and  procedures 
in  a  State  or  Tribal  submission  are 
consistent  with  the  requirements  of  this 
part  if: 

(1)  For  pollutants  listed  in  Tables  1, 
2.  3.  and  4  of  this  part.  The  Great  Lakes 
State  or  Tribe  has  adopted  numeric 
water  quality  criteria  equal  to  or  more 
restrictive  than  each  of  the  numeric 
criteria  in  Tables  1.  2,  3.  and  4  of  this 
part,  taking  into  accoimt  any  site- 
specific  criteria  modifications  in 
accordance  with  procedure  1  of 
appendix  F  of  this  part; 

(2)  For  pollutants  other  than  those 
listed  in  Tables  1.  2,  3,  and  4  of  this 
part.  The  Great  Lakes  State  or  Tribe 
demonstrates  that  either: 

(i)  It  has  adopted  numeric  criteria  in 
its  water  quality  standards  that  were 
derived,  or  are  equal  to  or  more 
restrictive  than  could  be  derived,  using 


the  methodologies  in  appendixes  A,  B,       Tables  to  Part  132 
C.  and  D  of  this  part,  and  the  site- 
sp>ecific  criteria  modification  procedures 
of  appendix  F  of  this  part;  or 

(ii)  It  has  adopted  a  procediure  by 
which  water  quality-based  effluent 
limits  and  total  maximum  daily  loads 
are  developed  using  the  more  restrictive 
of: 

(A)  Numeric  criteria  adopted  by  the 
State  into  State  water  quality  standards 
prior  to  the  date  of  find  publication  of 
this  part;  or 

(B)  Water  quality  criteria  and  values 
derived  pursuant  to  §  132.4(c);  and 

(3)  For  methodologies,  policies,  and 
procedures.  The  Great  Lakes  State  or 
Tribe  has  adopted  methodologies, 
policies,  and  procedures  equal  to  or 
more  restrictive  than  the  corresponding 
methodology,  policy,  or  procedure  in 
§  132.4.  The  Great  Lakes  State  or  Tribe 
may  adopt  provisions  which  are  more 
restrictive  than  those  contained  in  this 
part;  however,  a  more  restrictive 
individual  provision  is  not  justification 
for  adoption  of  a  less  restrictive 
requirement  for  a  separate  element  of 
this  part. 

(f)  EPA's  approval  of  the  elements  of 
a  State's  or  Tribe's  submission  will 
constitute  approval  under  section  118  of 
the  Clean  Water  Act,  approval  of  the 
submitted  water  quality  standards 
pursuant  to  section  303  of  the  Clean 
Water  Act,  and  approval  of  the 
submitted  modifications  to  the  State's  or 
Tribe's  NPDES  program  pursuant  to 
section  402  of  the  Clean  Water  Act. 


Table  1.— Aotte  Water  Quality  Cai- 
TERiA  FOR  Protection  of  Aquatic 
Life  in  Ambient  Water 


Ctiemical 

CMC  (ng/L) 

Arsenic  (III)  

340 

Cadmium  

'21 

Chromium  (III)  

'1000 

Ctiromium  (VI) 

16 

Copper 

'73 

Cyanide,  free 

22 

DieWrin  

0  24 

Endrin  

0  09 

Lindane 

0  95 

Mercury  (II) 

0  83 

Nickel 

'260 

Paratt)ion  

065 

Pentachlorophenol 

Phenol  

2  5.3 
3700 

Total  Selenium  

20 

Zinc 

'67 

'The  toxicity  of  this  chemical  is  hardness 
related:  the  criterion  expressed  is  at  a 
hardness  of  50  mg/L. 

'^The  criterion  for  this  chemical  is  pH 
dependent:  the  criterion  expressed  is  at  a  pH 
of  6.5. 

Table  2.— Chronic  Water  Quauty  Cri- 
teria FOR  Protection  of  Aquatic 
Life  in  Ambient  Water 


f  1 32.6    Application  of  part  1 32 
requirements  In  Great  Lakes  States  and 
Trlt>es    [Reserved] 

(Note:  The  text  of  this  section  is  reserved. 
Text  will  be  added  as  necessary  through 
subsequent  rulemaking  in  accordance  with 
§132.5.] 


Chemical 

CCC  (jigA.) 

Arsenic  (III) 

150 

Cadmium  

'0  78 

Chromium  (III)  

'49 

Chromium  (VI) 

11 

Copper 

'52 

CyankJe,  free 

52 

Dieldrin 

0  056 

Endrin  : 

0  037 

Mercury  (II) 

044 

Nickel 

'29 

Parathion  

0  013 

Pentachlorophenol 

Phenol  

*3.3 
120 

Total  Selenium  

50 

Zinc 

'60 

'The  toxk:ity  of  this  chemical  is  hardness 
related;  the  criterion  expressed  is  at  a 
hardness  of  50  mg/L. 

*The  toxicity  of  this  chemical  is  pH  related; 
the  criterion  expressed  is  at  a  pH  of  6.5. 


Table  3.— Water  Quauty  Criteria  for  Protection  of  Human  Health 


Chemical 


Benzene  

Chlordane  „ 

Ctitonsbenzene 

Cyankjes 

DDT 

DteWrih 

2,4-Dimethylphenol 
2,4-Dinltrophenol ... 
Heptachtor 


HNV  (ng/L) 


Drinking 


2.E4 
9 

5.E5 
8.E5 
1.0 
7 

3.E5 
7.E4 
300 


NorHJrinking 


2.E5 
9 

1.8E6 
6.E7 
1.0 
7 

5.E5 
1.7E6 
300 


HCV  (ngA.) 


Drinking 


1.E4 
0.2 


0.07 
0.1 


0.5 


Nondrinking 


1.E5 
0.2 


0.07 
0.1 


0.5 
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TABLE  3.— WATER  QUALITY  CRfTERIA  FOR  PROTECTION  OF  HUMAN  HEALTH-Contlnued 


Chemical 


Hexachlorobenzene 
Hexachloroethane  ... 

Lindane  

Mercury'  

Methylene  chloride .. 

PCBs  (class) 

Pentachlorophenol  .. 

2.3,7.8-TCDD 

Toluene  

Toxaphene  

Trichloroethylene  


^  Includes  Methylmercury. 


HNV  (njj/L) 


Drinldng 


10 

2.E3 
700 
2 
2.E6 


2.E5 

1.E-4 

6.E6 

e 

6.E5 


Nondrinldng 


10 
3.E3 
800 
2 
9.6E7 


2.E5 

1.E-4 

2.6E7 

6 

5.E6 


HCV  (nfl/L) 


Drinking 


0.1 
3.E3 


5.E4 
3.E-3 
500 

1.E-6 


0.02 
3.E4 


Nondrinldng 


0.1 
4.E3 


2.E6 
3.E-3 
600 
1.E-6 


0.02 
2.E5 


Table  4.— Water  Quality  Criteria  for 
Protection  of  Wildufe 


Chemical 


DDT  and  Metabolites  

Mercury  (including 

Mettiylmercury)  

Polychlorinated         biphenyls 

(PCBs)  

2.3.7,8-TCDD  


Criteria  (pg/L) 


0.87 

180 

17 
0.0096 


Table  5.  Excluded  pollutants  « 

Alkalinity 

Ammonia 

Bacteria 

Biochemical  oxygen  demand  (BOD) 

Chlorine 

Color 

Dissolved  oxygen 

Dissolved  solids 

Hydrogen  sulfide 

PH 

Phosphorus 

Salinity 

Sulfide 

Temperature 

Total  and  suspended  solids 

Turbidity 

Table  6.  Pollutants  of  Initial  Focus  in 
the  Great  Lakes  Water  Quality 
Initiative 

A.  Pollutants  that  are  bioaccumulative 
chemicals  of  concern  (BCCsJ: 
Aldrin 

4-Bromophenyl  phenyl  ether 
Chlordane 

4.4-DDD;  p.p-DDD;  4,4-TDE;  p.p-TDE 
4,4-DDE:  p,p-DDE 
4.4-DDTi  p.p-DDT 
Dieldrin 
Endrin 
Heptachlor 
Heptachlor  epoxide 
Hexachlorobenzene 
Hexachlorobutadiene;  hexachloro-1,3- 

butadiene 
Hexachlorocyclohexane;  BHC 
alpha-Hexachlorocyclohexane;  alpha- 

BHC 


beta-Hexachlorocyclohexane;  beta-BHC 
delta-Hexachlorocyclohexane;  delta- 

BHC 
Lindane;  gamma-BHC;  gamma- 

hexachlorocyclohexane 
Mercury 
Methoxychlor 
Mirex;  dechlorane 
Octachlorostyrene 
PCBs;  Dolychlorinated  biphenyls 
Pentacnlorobenzene 
Photomirex 
2.3,7,8-TCDD;  dioxin 
1.2,3 ,4-Tetrachlorobenzene 
1,2.4,5-Tetrachlorobenzene 
Toxaphene 

B.  Pollutants  that  are  potential 
bioaccxunulative  chemicals  of  concern: 
Benzo(a]pyrene;  3,4-benzopyrene 

3 ,4-Benzoiluoranthene; 

benzo[b]fluoranthene 
1 1 ,12-Benzofluoranthene; 

benzofklfluoranthene 
1,12-Benzoperylene;  benzo[ghi]perylene 
4-Chlorophenyl  phenyl  ether 
1 ,2:5 ,6-Dibenzanthracene; 

dibenz[a,h]anthracene 
Dibutyl  phthalate;  di-n-butyl  phthalate 
Indeno[l,2,3-cd]pyrene;  2,3-o- 

phenylene  pyrene 
Phenol 
Toluene;  methylbenzene 

C.  Pollutants  that  are  neither 
bioaccumulative  chemicals  of  concern 
nor  potential  bioaccumulative 
chemicals  of  concern: 
Acenaphthene 
Acenaphthylene 

Acrolein;  2-propenal 

Acrylonitrile 

Aluminum 

Anthracene 

Antimony 

Arsenic 

Asbestos 

1,2-Benzanthracene;  benzfa]anthiacene 

Benzene 

Benzidine 

Beryllium 

Bis(2-chloroethoxy)methane 


Bis(2-chloroethyl)  ether 
Bis(2-chloroi8opropyl)  ether 
Bromoform;  tribromomethane 
Butyl  benzyl  phthalate 
Cadmium 

Carbon  tetrachloride; 
tetrachloromethane 
Chlorobenzene 
p-Chloro-m-cresol;  4-chloro-3- 

methylphenol 
Chlorodibromomethane 
Chloroethane 
2-Chloroethyl  vinyl  ether 
Chloroform;  trichloromethane 
2-Chloronaphthalene 
2-Chlorophenol 
Chlorpyrifos 
Chromiimi 
Chrysene 
Copper 
Cyanide 

2,4-D;  2,4-Dichlorophenoxyacetic  acid 
DEHP;  di(2-ethylhexyl)  phthalate 
Diazinon 

1 ,2-Dichlorobenzene 
1 ,3-Dichlorobenzene 
1 ,4-Dichlorobenzene 
3,3-Dichlorobenzidine 
Dichlorobromomethane; 

bromodichloromethane 
1 , 1-Dichloroethane 

1,2-Dichloroethane;  vinylidene  chloride 
1,1-Dichloroethylene 
1 ,2-trans-Dichloroethylene 
2 ,4-DichIorophenol 
1 ,2-Dichloropropane 
1,3-Dichloropropene;  1.3- 

dichloropropylene 
Diethyl  phthalate 
2,4-Dimethylphenol;  2,4-xylenol 
Dimethyl  phthalate 
4,6-Dinitro-o-cresol;  2-methyl-4,6- 

dinitrophenol 
2,4-Dinitrophenol 
2,4-Dinitrotoluene 
2,6-Dinitrotoluene 

Dioctyl  phthalate;  di-n-octyl  phthalate 
1 ,2-Dipheny  Ihydrazine 
Endo8ul£an:  thiodan 
alpha-Endosul&n 
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beta-Endosulfan 

Endosulfan  sulfate 

Endhn  aldehyde 

Ethyibenzene 

Fluoranthene 

Fluorene;  QH-fluorene    » 

Fluoride 

Guthion 

Hexachlorocyclopentadiene 

HexachloToethane 

Iron 

Isophorone 

Lead 

Malathion 

Methyl  bromide;  bromomethane 

Methyl  chloride;  chloromethane 

Methylene  chloride;  dichloromethane 

Naphthalene 

Nickel 

Nitrobenzene 

2-Nitrophenol 

4-Nitrophenol 
N-Nitrosodimethylamine 
N-Nitrosodiphenylamine 
N-Nitrosodipropylamine;  N-nitrosodi-n- 

propylamine 
Parathion 
Pentachlorophenol 
Phenanthrene 
Pyrene 
Selenium 
Silver 

1,1,2,2-TetrachIoroethane 
Tetrachloroethylene 
Thallium 

1 .2.4-Trichlorobenzene 
1,1,1-Trichloroethane 
1 .1 ,2-TrichlGroethane 
Trichloroethylene;  trichloroethene 
2 ,4 ,6-Trichlorophenol 
Vinyl  chloride;  chloroethylene; 

chloroethene 
Zinc 

Appendix  A  to  Part  132 — Great  Lakes 
Water  Quality  Initiative  Methodologies 
for  Development  of  Aquatic  Life 
Criteria  and  Values 

Methodology  for  Denving  Aquatic  Ufe 
Critena.  Tier! 

I.  De&aitions 

A.  Material  of  Concern.  1.  Each  separate 
chemical  that  does  not  ionize  substantially  in 
most  Latiiral  bodies  of  water  should  usually 
be  considered  a  separate  material,  except 
possibly  for  structurally  similar  organic 
compounds  that  only  exist  in  large  quantities 
as  commercial  mixtures  of  the  various 
compounds  and  apparently  have  similar    " 
biological,  chemic^.  physical,  and 
toxicological  properties. 

2.  For  chemicals  that  ionize  substantially 
in  most  natural  bodies  of  water  (eg.  some 
phenols  and  organic  acids,  some  salts  of 
phenols  and  organic  acids,  and  most 
inorganic  salts  and  coordination  complexes 
of  metals  and  metalloids),  all  forms  that 
would  be  in  chemical  equilibrium  should 
usually  be  considered  one  matariaL  Each 
difiierent  oxidation  state  of  a  metal  and  each 


different  non-ionizable  covalently  bonded 
organometallic  compound  should  usually  be 
considered  a  separate  material. 

3.  The  definition  of  the  material  should 
Include  an  operational  analytical  component 
Identification  of  a  material  simply  as 
"sodium,"  for  example,  implies  "total 
sodium",  but  leaves  room  for  doubt.  If  "total" 
is  meant,  it  must  be  explicitly  stated.  Even 
"total"  has  different  operational  definitions, 
some  of  which  do  not  necessarily  measure 
"all  that  is  there"  in  all  samples.  Thus,  it  is 
also  necessary  to  reference  or  describe  the 
analytical  method  that  is  intended.  The 
selection  of  the  operational  analytical 
component  should  take  into  account  the 
analytical  and  environmental  chemistry  of 
the  material,  the  desirability  of  using  the 
same  analytical  method  on  samples  from 
laboratory  tests,  ambient  water,  and  aqueous 
effluents,  and  various  practical 
considerations,  such  as  labor  and  equipment 
requirements,  and  whether  the  method 
would  require  measurement  in  the  field  or 
would  allow  measurement  after  samples  are 
transported  to  a  laboratory. 

TTie  primary  requirements  of  the 
operational  analytical  component  are  that  it 
be  appropriate  for  use  on  samples  of 
receiving  water,  that  it  be  compatible  with 
the  available  toxicity  and  bioacctunulation 
data  without  making  extrapolatioiu  that  are 
too  hypothetical,  and  that  it  rarely  result  in 
underprotection  or  overprotection  of  aquatic 
organisms  and  their  uses. 

Because  an  ideal  analytical  measiu^mei.t 
will  rarely  be  available,  a  compromise 
measurement  will  usually  have  to  be  used 
This  compromise  measurement  must  fit  *»  ith 
the  general  approach  that  if  an  ambient 
concentration  is  lower  than  the  criterion, 
unacceptable  effects  will  probably  not  occur, 
i.e.,  the  compromise  measure  must  not  en  ()D 
the  side  of  underprotection  when 
measurements  are  made  on  a  surface  watei. 
Because  the  chemical  and  physical  properties 
of  an  effluent  are  usually  quite  different  from 
those  of  me  receivmg  water,  an'anaiyticai 
method  that  is  acceptable  for  analyzmg  an 
ef5'jer!  migh*  r.-t  be  appropnate  lor 
analyzing  a  receivmg  water,  and  vice  versa 
If  the  ambient  concentration  calculated  from 
a  measured  concentration  in  an  effluent  is 
higher  then  the  criterion,  an  additional 
opuon  IS  to  measure  the  concentration  after 
dilution  of  the  effluent  with  the  receiving 
water  to  determine  if  the  measured 
concentration  is  lowered  by  such  phenomena 
as  complexation  or  sorption.  A  furthei 
option,  of  course,  is  to  derive  a  site-specific 
criterion.  Thus,  the  criterion  should  be  l>ased 
on  an  appropriate  analytical  measurement, 
but  the  criterion  is  not  rendered  useless  if  an 
ideal  measurement  either  is  not  available  or 
is  not  feasible. 

Note:  The  analytical  chemistry  of  the 
material  might  have  to  be  taken  into  account 
when  defining  the  material  or  when  judging 
the  acceptability  of  some  toxicity  tests,  but  a 
criterion  must  not  be  based  on  the  sensitivity 
of  an  analytical  method.  When  aquatic 
organisms  are  more  sensitive  tlian  routine 
analytical  methods,  the  proper  solution  is  to 
develop  better  analytical  methods,  not  to 
imderprotect  aquatic  life. 

B.  Acuta  Toxicity.  An  adverse  effect 
(usually  lethality)  in  an  aquatic  organism  as 


a  result  of  exposure  to  a  toxicant  for  a 
relatively  short  period  (i.e.,  24  to  %  hours) 
of  time  relative  to  the  organism's  natural  life 
span. 

C  Chronic  Toxicity.  An  adverse  effect  (i.e.. 
reduced  growth,  reproductive  effects,  etc.,  in 
addition  to  lethality)  in  an  aquatic  organism 
as  a  result  of  exposure  to  a  toxicant  for  a 
significant  portion  of  time  relative  to  the 
organism's  natural  life  span. 

n.  Collection  of  Data 

A.  Collect  all  data  available  on  the  material 
concerning  toxicity  to  aquatic  animals  and 
plants. 

B.  All  data  that  are  used  should  be 
available  in  typed,  dated,  and  signed  hard 
copy  (publication,  manuscript,  letter, 
memorandum,  etc)  with  enough  supporting 
information  to  indicate  that  acceptable  test 
procedures  were  used  and  that  the  results  are 
probably  reliable.  In  some  cases,  it  may  be 
appropriate  to  obtain  written  information 
fiitin  the  investigator,  if  possible.  Information 
that  is  not  available  for  distribution  shall  not 
be  used. 

C  Questionable  data,  whether  published  or 
unpublished,  must  not  be  used.  For  example, 
data  must  be  rejected  if  they  are  from  tests 
that  did  not  contain  a  control  treatment,  tests 
in  which  too  many  organisms  in  the  control 
treatment  died  or  showed  signs  of  stress  or 
disease,  and  tests  in  which  distilled  or 
deionized  water  was  used  as  the  dilution 
water  without  the  addition  of  appropriate 
salts. 

D.  Data  on  technical  grade  materials  may 
t)e  used  if  appropriate,  but  data  on 
formulated  mixtures  and  emulsifiable 
concentrates  of  the  material  must  not  be 
used. 

E.  For  some  highly  volatile,  hydrolyzable. 
or  degradable  materials,  it  is  probably 
appropriate  to  use  only  results  of  flow- 
through  tests  in  which  the  concentrations  of 
test  material  in  test  solutions  were  measured 
usina  acceptable  analytical  methods 

F  Data  must  be  rejected  if  obtained  using: 
\.  Brine  sluimp.  because  thev  usuallv  only 

occur  naturally  in  water  wun  salinity  greater 

;han  35g/kg. 

2.  Species  that  do  not  have  reproducing 
wild  populations  in  North  America. 

3.  Organisms  that  were  previously  exposed 
to  substantial  concentrations  of  the  test 
aidterial  or  other  contaminants. 

4.  Saltvrater  species  except  for  use  in 
deriving  acute-chronic  ratios. 

G.  Questionable  data,  data  on  formulated 
mixtures  and  emulsifiable  concentrates,  and 
ddta  obtained  with  non-resident  species  or 
previously  exposed  orgjmisms  may  be  used 
to  provide  auxiliary  information  but  shall  not 
be  used  in  the  derivation  of  criteria. 
111.  Required  Data 

A.  Certain  data  should  be  available  to  help 
ensure  that  each  of  the  major  kinds  of 
possible  adverse  effects  receives  adequate 
consideration.  Results  of  acute  and  chronic 
toxicity  tests  with  representative  species  of 
aquatic  animals  are  necessary  so  that  data 
available  for  tested  species  can  be  considered 
a  useful  indication  of  the  sensitivities  of 
appropriate  untested  species.  Fewer  data 
concerning  toxicity  to  aquatic  plants  are 
required  biecause  procedures  for  conducting 
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tests  with  plants  and  interpreting  the  results 
of  such  tests  are  not  as  weU  developed. 

B.  To  derive  a  Great  Lakes  Tier  I  criterion 
for  freshwater  aquatic  organisms  and  their 
uses,  the  following  must  be  available: 

1.  Results  of  acceptable  acute  tests  (see 
section  IV  of  this  appendix)  with  at  least  one 
species  of  freshwater  animal  in  at  least  eight 
different  fiunilies  such  that  all  of  the 
following  are  Included: 

a.  The  family  Salmonidae  in  the  class 
Osteichthyes; 

b.  One  other  family  (preferably  a 
commercially,  or  recreationally  important, 
warmwater  species)  in  the  class  Osteichthyes 
(e.g.,  bluegill,  channel  catfish,  etc.); 

c.  A  third  family  in  the  phylum  Chordata 
(e.g.,  fish,  amphibian,  etc.); 

d.  A  planktonic  crustacean  (e.g.,  a 
cladoceran,  copepod,  etc.); 

e.  A  benthic  crustacean  (e.g.,  ostracod, 
isopod,  amphipod,  crayfish,  eta); 

f  An  insect  (e.g.,  mayfly,  dragonfly, 
damselfly,  stonefly,  caddisfly,  mosquito, 
midge,  etc.); 

g.  A  family  in  a  phylum  other  than 
Arthropoda  or  Chordata  (e.g.,  Rotifsra, 
Annelida,  MoUusca,  etc.); 

h.  A  family  in  any  order  of  insect  or  any 
phylum  not  already  represented. 

2.  Acute-chronic  ratios  (see  section  VI  of 
this  appendix)  with  a  species  of  aquatic 
animal  in  at  least  three  different  families 
provided  that  of  the  three  species: 

a.  At  least  one  is  a  fish; 

b.  At  least  one  is  an  invertebrate;  and 

c.  At  least  one  species  is  an  acutely 
sensitive  freshwater  species  (the  other  two 
may  be  saltwater  species). 

3.  Results  of  at  least  one  acceptable  test 
with  a  freshwater  algae  or  vascular  plant  is 
desirable  but  not  required  for  criterion 
derivation  (see  section  VIII  of  this  appendix). 
If  plants  are  among  the  aquatic  organisms 
most  sensitive  to  the  material,  results  of  a  test 
with  a  plant  in  another  phyliun  (division) 
should  also  be  available. 

Q  If  all  required  data  are  available,  a 
numerical  criterion  can  usually  be  derived, 
except  in  some  cases.  Also,  if  a  criterion  is 
to  be  related  to  a  water  quality  characteristic 
(see  sections  V  and  VII  of  this  appendix) 
more  data  will  be  required. 

Similarly,  if  all  required  data  are  not 
available,  a  numeric  criterion  should  not  be 
derived  except  in  special  cases.  For  example, 
derivation  of  a  criterion  might  not  be  possible 
if  the  available  acute-chronic  ratios  vary  by 
more  than  a  factor  of  ten  with  no  apparent 
pattern.  Also,  if  a  criterion  is  to  be  related  to 
a  water  quality  characteristic  (see  sections  V 
and  VII  of  this  appendix)  more  data  will  be 
required. 

Similarly,  if  all  required  data  are  not 
available,  a  numeric  criterion  should  not  be 
derived  except  in  special  cases. 

D.  Confidence  in  a  criterion  usually 
increases  as  the  amoxmt  of  available  pertinent 
information  increases.  Thus,  additional  data 
are  usually  desirable. 

IV.  Final  Acute  Value 

A.  Appropriate  measures  of  the  acute 
(short-term)  toxicity  of  the  material  to  a 
variety  of  species  of  aquatic  animals  are  used 
to  calcufate  the  Final  Acute  Value.  The  Pinal 
Acute  Value  is  an  estimate  of  the 


concentration  of  the  material  corresponding 
to  a  cumulative  probability  of  0.05  in  the 
acute  toxicity  values  for  the  genera  with 
which  acceptable  acute  tests  have  been 
conducted  on  the  material.  However,  in  some 
cases,  if  the  Species  Mean  Acute  Value  of  a 
commercially  or  recreationally  important 
species  of  the  Great  Lakes  System  is  lower 
than  that  calculated  Final  Acute  Value,  then 
the  Species  Mean  Acute  Value  replaces  the 
calculated  Final  Acute  Value  in  order  to 
provide  protection  for  that  important  species. 

B.  Acute  toxicity  tests  shall  be  conducted 
using  acceptable  procedures. 

C  Except  for  results  with  saltwater 
annelids  and  mysids,  results  of  acute  tests 
during  which  the  test  organisms  were  fed 
shall  not  be  used,  unless  data  indicate  that 
the  food  did  not  affect  the  toxicity  of  the  test 
material. 

D.  Results  of  acute  tests  conducted  in 
unusual  dilution  water,  e.g.,  dilution  water  in 
which  total  organic  carbon  or  particulate 
matter  exceeded  five  mg/L,  should  not  be 
used,  unless  a  relationship  is  developed 
between  acute  toxicity  and  organic  carbon  or 
particulate  matter,  or  unless  data  show  that 
organic  carbon  or  particulate  matter,  etc.,  do 
not  affect  toxicity. 

E.  Acute  values  must  be  based  upon 
endpoints  which  reflect  the  total  severe 
adverse  impact  of  the  test  material  on  the 
organisms  used  in  the  test.  Therefore,  only 
the  following  kinds  of  data  on  acute  toxicity 
to  aquatic  animals  shall  be  used: 

1.  Tests  with  daphnids  and  other 
cladocerans  must  be  started  with  organisms 
less  than  24  hours  old  and  tests  with  midges 
should  be  started  with  second  at  third  instar 
larvae.  The  results  should  be  the  48-hour 
EC50  based  on  percentage  of  organisms  killed 
or  immobilized.  If  such  an  EC50  is  not 
available  for  a  test,  the  48-hour  LC50  should 
be  used  in  place  of  the  desired  48-hour  EC50. 
An  EC50  or  LC50  of  longer  than  48  hours  can 
be  used  as  long  as  the  animals  were  not  fed 
and  the  conb^l  animals  were  acceptable  at 
the  end  of  the  test. 

2.  The  results  of  a  test  with  embryos  and 
larvae  of  barnacles,  bivalve  molluscs  (clams, 
mussels,  oysters  and  scallops),  sea  urchins, 
lobsters,  crabs,  shrimp  and  abalones  should 
be  the  96-hour  EC50  based  on  percentage  of 
organisms  with  incompletely  develof>ed 
shells  plus  percentage  of  organisms  killed.  If 
such  an  EC50  is  not  available  from  a  test,  of 
the  values  that  are  available  from  the  test,  the 
lowest  of  the  following  should  be  used  in 
place  of  the  desired  96-hour  EC50: 48-  to  96- 
hour  ECSOs  based  on  percentage  of  organisms 
with  incompletely  developed  shells  plus 
percentage  of  organisms  killed,  48-  to  96- 
hour  ECSOs  based  upon  percentage  of 
organisms  with  incompletely  developed 
shells,  and  48-  to  96-hour  LCSOs. 

3.  The  result  of  tests  with  all  other  aquatic 
animal  species  and  older  life  stages  of 
barnacles,  bivalve  molluscs  (dams,  mussels, 
oystere  and  scallops),  sea  urchins,  lobsters, 
crabs,  shrimp  and  abalones  should  be  the  96- 
hour  EC50  based  on  percentage  of  organisms 
exhibiting  loss  of  equilibrium  plus 
percentage  of  organisms  immobilized  plus 
percentage  of  organisms  killed.  If  such  an 
EC50  is  not  available  from  a  test,  of  the 
values  that  are  available  bom  a  test  the  lower 


of  the  following  should  be  used  in  place  of 
the  desired  96-hour  EC50:  the  96-hour  EC50 
based  on  percentage  of  organisms  exhibiting 
loss  of  equihbrium  plus  percentage  of 
organisms  immobilized  and  the  96-hour 
LC50. 

4.  Tests  whose  results  take  into  account  the 
number  of  young  produced,  such  as  most 
tests  with  protozoans,  are  not  considered 
acute  tests,  even  If  the  duration  was  96  hours 
or  less. 

5.  If  the  tests  were  conducted  properly, 
acute  values  reported  as  "greater  than" 
values  and  those  which  are  above  the 
solubility  of  the  test  material  should  be  used, 
because  rejection  of  such  acute  values  would 
bias  the  Final  Acute  Value  by  eliminating 
acute  values  for  resistant  species. 

F.  If  the  acute  toxicity  of  the  material  to 
aquatic  animals  has  been  shown  to  be  related 
to  a  water  quality  characteristic  such  as 
hardness  or  particulate  matter  for  freshwater 
animals,  refer  to  section  V  of  this  appendix. 

G.  The  agreement  of  the  data  within  and 
between  species  must  be  considered.  Acute 
values  th^t  appear  to  be  questionable  in 
comparison  with  other  acute  and  chronic 
data  for  the  same  species  and  for  other 
sjjecies  in  the  same  genus  must  not  be  used. 
For  example.  If  the  acute  values  available  for 
a  species  or  genus  differ  by  more  than  a 
factor  of  10,  rejection  of  some  or  all  of  the 
values  is  probably  appropriate. 

H.  If  the  available  data  indicate  that  one  or 
more  life  stages  are  at  least  a  factor  of  two 
or  more  resistant  than  one  or  more  other  life 
stages  of  the  same  species,  the  data  for  the 
more  resistant  life  stages  must  not  be  used  in 
the  calculation  of  the  Species  Mean  Acute 
Value  because  a  species  cannot  be  considered 
protected  from  acute  toxicity  if  all  of  the  life 
stages  are  not  protected. 

1.  For  each  species  for  which  at  least  one 
acute  value  is  available,  the  Species  Mean 
Acute  Value  (SMAV)  should  be  calculated  as 
the  geometric  mean  of  the  results  of  all  flow- 
through  tests  in  which  the  concentrations  of 
test  material  were  measured.  For  a  species  for 
which  no  such  result  is  available,  the  SMAV 
shall  be  calculated  as  the  geometric  of  all 
available  acute  values,  i.e.,  results  of  flow- 
through  tests  in  which  the  concentrations 
were  not  measiued  and  results  of  static  and 
renewal  tests  based  on  initial  concentrations 
(nominal  concentrations  are  acceptable  for 
most  test  materials  if  measured 
concentrations  are  not  available)  of  test 
material. 

Note  1:  Data  reported  by  original 
investigators  must  not  be  roimded  off. 
Results  of  all  intermediate  calculations  must 
be  rounded  off  to  no  fewer  than  four 
significant  digits. 

Note  2:  The  geometric  mean  of  N  numbers 
is  the  Nth  root  of  the  product  of  the  N 
numbers.  Alternatively,  the  geometric  mean 
can  be  calculated  by  adding  the  logarithms  of 
the  N  numbers,  dividing  the  simi  by  N,  and 
taking  the  antilog  of  the  quotient.  The 
geometric  mean  of  two  numbers  is  the  square 
root  of  the  product  of  the  two  numbers,  and 
the  geometric  mean  of  one  number  is  that 
number.  Either  natural  (base  e)  or  common 
(base  10}  logarithms  can  be  used  to  calculate 
geometric  means  as  long  as  they  are  used 
consistently  within  each  set  of  data,  i.e.,  the 
antilog  used  must  match  the  logarithms  used. 
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Note  3:  Gecmetrk:  msaos,  rather  than 
arithmetic  maaos  are  used  hare  because  the 
distributions  of  sensitivities  of  individual 
organisms  in  toxicity  tests  on  most  materials 
and  the  distributions  of  sensitivities  ot 
species  within  a  genus  are  more  likely  to  be 
logQonnal  than  noonaL  Similarly,  geometric 
means  are  used  for  acute-chronic  ratios 
because  quotients  are  likely  to  be  closer  to 
lognormal  than  normal  distributions.  In 
addition,  division  of  the  geometric  mean  of 
a  set  of  numerators  by  the  geometric  mean  of 


the  tet  of  deoQininaton  will  result  in  the 
geometric  mean  of  the  set  of  correspondfaig 
quotients. 

J.  For  each  genus  for  which  one  or  more 
SMAVs  ai8  available,  the  Genus  Mean  Acute 
Value  (GMAV)  shall  be  calculated  as  the 
geometric  mean  of  the  SMAVs  available  for 
the  genus. 

K.  Order  the  GMAVs  from  high  to  low. 

L  Assign  ranks.  R.  to  the  GMAVs  from  "1" 
for  the  lowest  to  "N"  ftjT  the  highest  If  two 


or  mora  GMAVs  are  Identical,  assign  them 
successive  ranks. 

M.  Calculate  the  cumulative  probability.  P. 
for  each  GMAV  as  R/(N+1). 

N.  Select  the  four  GMAVs  which  have 
cumulative  probabilities  closest  to  0.05  (if 
there  are  less  than  59  GMAVs,  these  will 
always  be  the  four  lowest  GMAVs). 

O.  Using  the  selected  GMAVs,  and  Ps, 
calculate. 


S^  = 


I((ln  GMAyf)Jl^^^^^ 


I(P) 


din 


^_X(InGMAV)-s(X(VP)) 


A  =  s(Vao5)+L 

FAV  =  e^ 


Note:  Natural  logarithms  (logarithms  to 
base  e,  denoted  as  In)  are  used  herein  merely 
because  they  are  easier  to  use  on  some  hand 
calculators  and  computers  than  common 
(base  10)  logarithms.  Consistent  use  of  either 
will  pnxluce  the  same  result 

P.  If  for  a  commercially  or  reciBatlonally 
important  species  of  the  Great  Lakes  S>-stem 
the  geometric  mean  of  the  acute  values  from 
flow-throiigh  tests  in  which  the 
concentrations  of  test  material  were 
measured  is  lower  than  the  calculated  Final 
Acute  Value  (FAV),  then  that  geometric  mean 
must  be  used  as  the  FAV  instead  of  the 
calculated  FAV. 

Q.  See  section  VI  of  this  appendix. 
V.  Final  Acute  Equation 

A.  When  enough  data  are  available  to  show 
that  acute  toxicity  to  two  or  more  spedes  is 
similarly  related  to  a  water  quality 
characteristic,  the  relationship  shall  be  taken 
into  account  as  described  in  sections  V.B 
through  G  of  this  appendix  or  using  analysis 
of  covarianco.  The  two  methods  are 
equivalent  and  produce  identical  results.  The 
manual  method  described  below  provides  an 
understanding  of  this  application  of 
covariance  analysis,  but  computerixed 
versions  of  covariance  analysis  are  much 
more  convenient  for  analyzing  large  data  sets. 
If  two  or  more  factors  affisct  toxicity,  multiple 
regression  analysis  shall  be  used. 

B.  For  each  species  for  which  comparable 
acute  toxicity  values  are  available  at  two  or 
more  different  values  of  the  water  quality 
characteristic,  perform  a  least  squares 
regression  of  the  acute  toxicity  values  on  the 
corresponding  values  of  the  water  quality 
characteristic  to  obtain  the  slope  and  its  95 
percent  confidence  limits  for  each  spedes. 

Note:  Because  the  best  documented 
relationship  is  that  betweao  faardnsM  and 


acute  toxldty  of  metals  in  fresh  water  and  a 
log-log  relationship  fits  these  data,  geometric 
means  and  natural  logarithms  of  both  toxicity 
and  water  quality  are  used  in  the  rest  of  this 
section.  For  relationships  based  on  other 
water  quality  characteristics,  such  as  pH, 
temperature,  or  salinity,  no  transformation  or 
a  diffsrent  transfOTmation  might  fit  the  data 
better,  and  appropriate  changes  will  be 
necessary  throughout  this  section. 

C  Dedde  whether  the  data  for  each  species 
is  usefol.  taking  into  account  the  range  and 
number  of  the  tested  values  of  the  water 
quality  characteristic  and  the  degree  of 
agreement  within  and  between  spedes.  For 
example,  a  slope  based  on  six  data  points 
might  be  of  limited  value  if  it  is  based  only 
on  data  for  a  very  narrow  range  of  values  of 
the  water  quality  characteristic  A  slope 
based  on  only  two  data  points,  however, 
might  be  usefol  if  it  is  consistent  with  other 
information  and  if  the  two  points  cover  a 
broad  enough  range  of  the  water  quality 
characteristic  In  addition,  acute  values  that 
appear  to  be  questionable  in  comparison  with 
other  acute  and  chronic  data  available  for  the 
same  species  and  for  other  species  in  the 
same  genus  shall  not  be  used.  For  example, 
if  after  adjustment  for  the  wtrter  quality 
characteristic,  the  acute  values  available  for 
a  species  or  genus  differ  by  more  than  a 
factor  of  10,  rejection  of  some  or  all  of  the 
values  is  probably  apjKopriate.  If  useful 
slopes  are  not  available  for  at  least  one  fish 
and  one  invertebrate  or  if  the  available  slopes 
are  too  dissimilar  or  if  too  few  data  are 
available  to  adequately  define  the 
relationship  between  acute  toxidty  and  the 
water  quality  charactBristtc,  return  to  section 
rv.G  of  this  appendix,  using  the  results  of 
tests  conducted  under  conditioos  and  in 
waters  similar  to  tfaoaa  commonly  used  for 
toxicity  tasts  with  the  spades. 


D.  Individually  for  each  species  calculate 
the  geometric  mean  of  the  available  acute 
values  and  then  divide  each  of  the  acute 
values  for  a  species  by  the  mean  for  the 
species.  This  normalizes  the  acute  values  so 
that  the  ge«netiic  mean  of  the  normalized 
values  fx  each  spedes  individually  and  for 
any  combination  of  spedes  Is  1.0. 

B.  Similarly  normalize  the  values  of  the 
water  quality  charaderistic  for  each  spedes 
individually. 

F.  Individually  for  each  spedes  perform  a 
least  squares  regression  of  the  normalized 
acute  values  of  the  water  quality 
characteristic  The  resulting  slopes  and  95 
percent  confidence  limits  will  be  identical  to 
those  obtained  in  section  B  of  this  appendix 
Now,  however,  if  the  data  are  actually 
plotted,  the  line  of  best  fit  ka  each  individual 
species  will  go  through  the  point  l.l  in  the 
center  of  the  graph. 

G.  Treat  all  of  the  normalized  data  as  If 
they  wore  all  for  the  same  spedes  and 
perform  a  least  squares  regression  of  all  of  the 
normalized  acute  values  on  the 
corresponding  normalized  values  of  the 
water  quality  characteristic  to  obtain  the 
pooled  acute  slope,  V.  and  its  95  percent 
confidence  limits.  If  all  of  the  normalized 
data  are  actually  plotted,  the  line  of  best  fit 
wrill  go  through  the  point  1.1  in  the  center  of 
the  graph. 

H.  For  each  species  calculate  the  geometric 
mean,  W,  of  the  acute  toxicity  values  and  the 
geometric  mean,  X,  of  the  values  of  the  water 
quality  characteristic.  (These  were  calculated 
In  sections  D  and  E  of  this  appendix) 

1.  For  each  spedes,  calculate  the  logarithm. 
Y.  of  the  Spedes  Mean  Acute  Value  (SMAV) 
at  a  selected  value.  Z,  of  the  water  quality 
charaderistic  using  the  equation: 
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Y  =  ln  W-V(in  X-ln  Z) 

J.  For  each  species  calculate  the  SMAV  at 
X  using  the  equation: 

II      SMAV  =  e^ 

Note;  Alternatively,  the  SMAVs  at  Z  can  be 
obtained  by  skipping  step  H  above,  luing  the 
equations  in  steps  I  and  J  to  adjtist  each  acute 


value  Individually  to  Z,  and  then  calculating 
the  geometric  mean  of  the  adjusted  values  for 
each  species  individually.  This  alternative 
procedure  allows  an  examination  of  the  range 
of  the  adjusted  acute  values  for  each  species. 

K.  Obtain  the  Final  Acute  Value  at  Z  by 
using  the  procedure  described  in  sections 
IV.J  through  O  of  this  appendix 

L  If  for  a  commercially  of  recreationally 
important  species  of  the  Great  Lakes  System 


the  geometric  mean  of  the  acute  values  at  Z 
from  flow  through  tests  in  which  the 
concentrations  of  the  test  material  were 
measured  is  lower  than  the  Final  Acute 
Value  at  Z,  then  the  geometric  mean  must  be 
used  as  the  Final  Acute  Value  instead  of  the 
Final  Acute  Value. 
M.  The  Final  Acute  Equation  is  %rritten  as: 


Final  Acute  Value  =  e^^^'°^*"^'P'*"^**«™ct»«»K)i+A-viin  zd 


where: 

V=pooled  acute  slope,  and  A-ln(Final 
Acute  Value  at  Z). 

Because  V,  A,  and  Z  are  known,  the  Final 
Acute  Value  can  be  calculated  for  any 
selected  value  of  the  water  quality 
characteristic. 
VI.  Final  Chronic  Value 

A.  Depending  on  the  data  that  are  available 
coDceming  chronic  toxicity  to  aquatic 
animals,  the  Final  Chronic  Value  might  be 
calculated  in  the  same  mannnr  as  the  Final 
Acute  Value  or  by  dividing  the  Final  Acute 
Value  by  the  Final  Acute-Chronic  Ratio.  In 
some  cases,  it  may  not  be  possible  to 
calculate  a  Final  Chronic  Value  for  Tier  I. 

Note:  At  the  name  implies,  the  acute- 
chronic  ratio  (ACR)  is  a  way  of  relating  acuta 
and  chronic  toxicities.  The  acute-chronic 
ratio  is  basically  the  inverse  of  the 
application  factor,  but  this  new  name  is 
better  because  it  is  more  descriptive  and 
should  help  prevent  confusion  between 
"application  factors"  and  "safety  factors." 
Acute-chronic  ratios  and  application  factors 
are  ways  of  relating  the  acute  and  chronic 
toxicities  of  a  material  to  aquatic  organisms. 
Safety  factors  are  used  to  provide  an  extra 
margin  of  safety  beyond  the  known  or 
estimated  sensitivities  of  aquatic  organisms. 
Another  advantage  of  the  acute-chronic  ratio 
is  that  it  will  usually  be  greater  than  one;  this 
should  avoid  the  confusion  as  to  whether  a 
large  application  factor  is  one  that  is  close  to 
unity  or  one  that  has  a  denominator  that  is 
much  greater  than  the  numerator. 

B.  Chronic  values  shall  be  based  on  results 
of  flow-through  (except  renewal  is  acceptable 
for  daphnlds)  chronic  tests  in  which  the 
concentration  of  test  material  in  the  test 
solutions  were  properly  measiu«d  at 
appropriate  times  during  the  test. 

C  Results  of  chronic  tests  in  which 
survival,  growth,  or  reproduction  in  the 
control  treatment  was  unacceptably  low  shall 
not  be  used.  The  limits  of  acceptability  will 
depend  on  the  species. 

D.  Results  of  chronic  tests  conducted  in 
unusual  dilution  water,  e.g.,  dilution  water  in 
which  total  organic  carbon  or  particulate 
matter  exceeded  five  mg/L,  shall  not  be  used, 
unless  a  relationship  is  developed  between 
chronic  tcodcity  and  organic  carbon  or 
particulate  matter,  or  unless  data  show  that 
organic  carbon,  particulate  matter,  etc.,  do 
not  affect  toxicity. 

E.  Chronic  values  must  be  based  on 
endf>oints  and  lengths  of  exposure 
appropriate  to  the  species.  Therefore,  only 


results  of  the  following  kinds  of  chronic 
toxicity  tests  shall  be  used: 

1.  Life-cycle  toxicity  tests  consisting  of 
exposures  of  each  of  two  or  more  groups  of 
individuals  of  a  species  to  a  different 
concentration  of  tne  test  material  throughout 
a  life  cycle.  To  ensure  that  all  life  stages  and 
life  processes  are  exposed,  tests  with  fish 
should  begin  with  embryos  or  newly  hatched 
young  less  than  48  hours  old,  continue 
through  niat\iration  and  reproduction,  and 
should  end  not  less  than  24  days  (90  days  for 
salmonlds)  after  the  hatching  of  the  next 
generation.  Tests  with  daphnids  should  begin 
with  young  less  than  24  hours  old  and  last 
for  not  less  than  21  days,  and  for 
Ceriodaphnla  not  less  than  seven  days.  Tests 
with  mysids  should  begin  with  young  less 
than  24  hours  old  and  continue  until  seven 
days  past  the  median  time  of  first  brood 
release  in  the  controls.  For  fish,  data  should 
be  obtained  and  analyzed  on  survival  and 
growth  of  adults  and  young,  maturation  of 
males  and  females,  eggs  spawned  per  female, 
embryo  viability  (salmonids  only),  and 
hatchability.  For  daphnids,  data  should  be 
obtained  and  analyzed  on  survival  and  young 
per  female.  For  mysids,  data  should  be 
obtained  and  analyzed  on  survival,  growth, 
and  young  per  female. 

2.  Partial  life-cycle  toxicity  tests  consist  of 
exposures  of  each  of  two  more  groups  of 
individuals  of  a  species  of  fish  to  a  different 
concentration  of  the  test  material  through 
most  portions  of  a  life  cycle.  Partial  life-cycle 
tests  are  allowed  with  fish  species  that 
require  more  than  a  year  to  reach  sexual 
maturity,  so  that  all  major  life  stages  can  be 
exposed  to  the  test  material  in  less  than  15 
months.  Exposure  to  the  test  material  should 
begin  with  immature  juveniles  at  least  two 
months  prior  to  active  gonad  development, 
continue  through  maturation  and 
reproduction,  and  end  not  less  than  24  days 
(90  days  for  salmonids)  after  the  hatching  of 
the  next  generation.  Data  should  be  obtained 
and  analyzed  on  survival  and  growth  of 
adults  and  young,  maturation  of  males  and 
females,  eggs  spawned  per  female,  embryo 
viability  (salmonids  only),  and  hatchability. 
3.  Early  life-stage  toxicity  tests  consisting 
of  28-  to  32-day  (60  days  post  hatch  for 
salmonids)  exposures  of  the  early  life  stages 
of  a  species  offish  from  shortly  after 
fertilization  through  embryonic,  larval,  and 
early  juvenile  development  Data  should  be 
obtained  and  analyzed  on  survival  and 
growth. 

Note:  ResulU  of  an  early  life-stage  test  are 
used  as  predictions  of  results  of  life-cycle 
and  partial  life-cycle  tests  with  the  same 


species.  Therefore,  when  results  of  a  life- 
cycle  or  partial  life-cycle  test  are  availabfe, 
resulu  of  an  early  life-stage  test  with  the 
same  species  should  not  be  used.  Also, 
resulu  of  early  hfe-stage  tests  in  which  the 
incidence  of  mortalities  or  abnormalities 
increased  substantially  near  the  end  of  the 
test  shall  not  be  used  because  the  results  of 
such  tests  are  possibly  not  good  predictions 
of  comparable  life-cycle  or  partial  life-cycle 
tests. 

F.  A  chronic  value  may  be  obtained  by 
calculating  the  geometric  mean  of  the  lower 
and  upper  chronic  limits  from  a  chronic  test 
or  by  analyzing  chronic  data  using  regression 
analysis. 

1.  A  lower  chronic  limit  is  the  highest 
tested  concentration: 

a.  In  an  acceptable  chronic  test; 

b.  Which  did  not  cause  an  unacceptable 
amount  of  adverse  effect  on  any  of  the 
specified  biological  measurements;  and 

c.  Below  which  no  tested  concentration 
caused  an  xinacceptable  effect 

2.  An  upper  chronic  limit  is  the  lowest 
tested  concentration: 

a.  In  an  acceptable  chronic  tost; 

b.  Which  did  not  cause  an  unacceptable 
amount  of  adverse  effiect  on  one  or  more  of 
the  specified  biological  measurements;  and 

c  Above  which  all  tested  concentrations 
also  caused  such  an  effect. 

Note:  Because  various  authors  have  used  a 
variety  of  terms  and  definitions  to  interpret 
and  report  results  of  chronic  tests,  reported 
results  should  be  reviewed  carefully.  The 
amount  of  effect  that  is  considered 
unaccepUble  is  often  based  on  a  statistical 
hypothesis  test,  but  might  also  be  defined  In 
tenns  of  a  specified  percent  reduction  from 
the  controls.  A  small  percent  reduction  (e.g., 
three  percent)  might  be  considered 
acceptable  even  if  it  is  statistically 
significantly  different  from  the  control, 
whereas  a  large  percent  reduction  (e.g.,  30 
percent)  might  be  considered  unacceptable 
even  if  it  it  not  statistically  significant 

G.  If  the  chronic  toxicity  of  the  material  to 
aquatic  animals  hat  been  shown  to  be  related 
to  a  water  quality  characteristic  such  as 
hardness  or  particulate  matter  for  freshwater 
animals,  refer  to  section  VII  of  this  appendix. 

H.  If  chronic  values  are  available  for 
species  in  eight  families  as  described  in 
section  III.B.l  of  this  appendix,  a  Specie* 
Mean  Chronic  Value  (SMCV)  thall  be 
calculated  for  each  species  for  which  at  least 
one  chronic  value  it  available  by  calculating 
the  geometric  mean  of  all  chronic  values 
available  for  the  species,  and  appropriate 
Genus  Mean  Chronic  Valiiet  shall  also  be 
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calculated.  The  Final  Chronic  Value  shall  be 
obtained  using  the  procedure  described  in 
sections  IV.J  through  O  of  this  appendix.  See 
section  VI.M  of  this  appendix. 

I.  For  each  chronic  value  for  which  at  least 
one  corresponding  appropriate  acute  value  is 
available,  calculate  an  acute-chronic  ratio, 
using  for  the  numerator  the  geometric  mean 
of  the  results  of  all  acceptable  flow-through 
(except  static  is  acceptable  for  daphnids  and 
midges]  acute  tests  in  the  same  dilution 
water  in  which  the  concentrations  are 
measured.  For  fish,  the  acute  test(s)  should 
be  conducted  with  juveniles.  The  acute 
test(s)  should  be  part  of  the  same  study  as  the 
chronic  test.  If  acute  tests  are  not  conducted 
as  part  of  the  same  study,  acute  tests 
conducted  in  the  same  laboratory  and 
dilution  water,  but  in  a  different  study,  may 
be  used.  li  no  such  acute  tests  are  available, 
results  of  acute  tests  conducted  in  the  same 
dilution  water  In  a  different  laboratory  may 
be  used.  If  no  such  acute  tests  are  available, 
an  acute-chronic  ratio  shall  not  be  calculated. 

J.  For  each  species,  calculate  the  Species 
Mean  Acute-Chronic  Ratio  as  the  geometric 
mean  of  all  acute-chronic  ratios  available  for 
that  species.  Preference  should  be  given  to 
freshwater  (versus  saltwater)  species  acute- 
chronic  ratios  when  calculating  a  Final 
Acute-Chronic  Ratio.  If  the  minimum  acute- 
chronic  ratio  data  requirements  (as  described 
in  section  III.B.2  of  this  appendix)  are  not 
met  with  freshwater  data  alone,  saltwater 
data  may  be  used. 

K.  For  some  materials,  the  acute-chronic 
ratio  seems  to  be  the  same  for  all  s^ies,  but 
for  other  materials  the  ratio  seemii  to  increase 
or  decrease  as  the  Species  Mean  Acute  Value 
(3MAV)  increases.  Thus  the  Final  Acute- 
Chronic  Ratio  can  be  obtained  in  four  ways, 
depending  on  the  data  available: 

1.  If  the  species  mean  acute-chronic  ratio 
seems  to  increase  or  decrease  as  the  SMAVs 
increase,  the  Final  Acute-Chronic  Ratio  shall 
be  calculated  as  the  geometric  mean  of  the 
acute-chronic  ratios  for  species  whose 
SMAVs  are  close  to  the  Final  Acute  Value. 

2.  If  no  major  trend  is  apparent  and  the 
acute-chronic  ratios  for  all  species  are  within 
a  factor  of  ten,  the  Final  Acute-Chronic  Ratio 
shall  be  calculated  as  the  geometric  mean  of 
all  of  the  Species  Mean  Acute-Chronic  Ratios 
for  both  freshwater  and  saltwater  species. 

3.  For  acute  tests  conducted  on  metals  and 
possibly  other  substances  with  embryos  and 
larvae  of  barnacles,  bivalve  molluscs,  sea 
urchins,  lobsters,  crabs,  shrimp,  and  abalones 
(see  section  IV.E.2  of  this  appendix),  it  is 
probably  appropriate  to  assume  that  the  acute 
to  chronic  ratio  is  two.  Chronic  tests  are  very 
difficult  to  conduct  with  most  such  species, 
but  it  is  likely  that  the  sensitivities  of 
embryos  and  larvae  would  determine  the 
results  of  life  cycle  tests.  Thus,  if  the  lowest 
available  SMAVs  are  determined  with 
embryos  and  larvae  of  such  species,  the  Final 
Chronic  Value  is  equal  to  the  Criterion 
Maximiun  Concentration  (see  section  VI  of 
this  appendix). 

4.  If  the  most  appropriate  species  mean 
acuteK±Tonic  ratios  are  less  than  2.0,  and 
especially  if  they  are  less  than  1.0, 
acclimation  has  probably  occurred  during  the 
chronic  test  In  this  situation,  because 
continuous  expos\ire  and  acclimation  cannot 


be  assured  to  provide  adequate  protection  in 
field  situations,  the  Final  Acute-Chronic 
Ratio  should  be  assumed  to  be  two,  so  that 
the  Final  Chronic  Value  is  equal  to  the 
Criterion  Maximum  Concentration.  (See 
section  X.B  of  this  appendix) 

If  the  available  species  mean  acute-chronic 
ratios  do  not  fit  one  of  these  cases,  a  Final 
Acute-Chronic  Ratio  probably  cannot  be 
obtained  and  a  Final  Chronic  Value  probably 
cannot  be  calcuJated  for  Tier  I. 

Preference  shall  be  given  to  freshwater 
(versus  saltwater)  species  acute-chronic 
ratios  when  calculating  Final  Acute-Chronic 
Ratio.  If  the  minimum  acute<hronic  ratio 
data  requirements  (as  described  in  section 
in.B.2  of  this  appendix)  are  not  met  with 
freshwater  data  alone,  saltwater  data  may  be 
used. 

L.  Calculate  the  Final  Chronic  Value  by 
dividing  the  Final  Acute  Value  by  the  Final 
Acute-Chronic  Ratio.  If  there  is  a  Final  Acute 
Equation  rather  than  a  Final  Acute  Value,  see 
also  section  V  of  this  appendix. 

M.  If  the  Species  Mean  Chronic  Value  of 
a  commercially  or  recreationally  important 
species  of  the  Great  Lakes  System  is  lower 
than  the  calculated  Final  Ommic  Value,  then 
that  Species  Mean  Chronic  Value  must  be 
used  as  the  Final  Chronic  Value  instead  of 
the  calculated  Final  Chronic  Value. 

N.  See  section  VIII  of  this  appendix. 

vn.  Final  Chronic  Equation 

A.  A  Final  Chronic  Equation  can  be 
derived  in  two  ways.  The  procedure 
described  here  in  section  VILA  of  this 
appendix  will  result  in  the  chronic  slope 
being  the  same  as  the  acute  slope.  The 
procedure  described  in  sections  VII.B 
through  N  of  this  appendix  will  usually 
result  in  the  chronic  slope  being  different 
from  the  acute  slope. 

1.  If  acute-chronic  ratios  are  available  for 
enough  species  at  enough  values  of  the  water 
quality  characteristic  to  indicate  that  the 
acute-chronic  ratio  is  probably  the  same  for 
all  species  and  is  probably  independent  of 
the  water  quality  characteristic,  calculate  the 
Final  Acute-Chronic  Ratio  as  the  geometric 
mean  of  the  available  Species  Mean  Acute- 
Chronic  Ratios. 

2.  Calculate  the  Final  Chronic  Value  at  the 
selected  value  Z  of  the  water  quality 
characteristic  by  dividing  the  Final  Acute 
Value  at  Z.  (see  section  V.M  of  this  appendix) 
by  the  Final  Acute-Chronic  Ratio. 

3.  Use  V=poolecl  acute  slope  (see  section 

V.M  of  this  appendix) 
as 
L=pooled  chronic  slope. 

4.  See  section  VII.M  of  this  appendix. 

B.  When  enough  data  are  available  to  show 
that  chronic  toxicity  to  at  least  one  species 

Is  related  to  a  water  quality  characteristic,  the 
relationship  should  be  taken  into  account  as 
described  in  sections  B  through  G  below  or 
using  analysis  of  covariance.  The  two 
methods  are  equivalent  and  produce 
identical  results.  The  manual  method 
described  below  provides  an  understanding 
of  this  application  of  covariance  analysis,  but 
computerized  versions  of  covariance  analysis 
are  much  more  convenient  for  analyzing 
large  data  sets.  If  two  or  more  factors  affect 


toxicity,  multiple  regression  analysis  shall  be 
used. 

C.  For  each  species  for  which  comparable 
chronic  toxicity  values  are  available  at  two  or 
more  different  values  of  the  water  quality 
characteristic,  perform  a  least  squares 
regression  of  the  chronic  toxicity  values  on 
the  corresponding  values  of  the  water  quality 
characteristic  to  obtain  the  slope  and  its  95 
percent  confidence  limits  for  each  species. 

Note:  Because  the  best  documented 
relationship  is  that  between  hardness  and 
acute  toxicity  of  metals  In  fresh  water  and  a 
log-log  relationship  fits  these  data,  geometric 
means  and  natural  logarithms  of  both  toxicity 
and  water  quality  are  used  in  the  rest  of  this 
section.  For  relationships  based  on  other 
water  quality  characteristics,  such  as  pH, 
temperature,  or  salinity,  no  transformation  or 
a  different  transformation  might  fit  the  data 
better,  and  appropriate  changes  will  be 
necessary  throughout  this  section.  It  is 
probably  preferable,  but  not  necessary,  to  use 
the  same  transformation  that  was  used  with 
the  acute  values  in  section  V  of  this 
appendix. 

D.  Decide  whether  the  data  for  each  species 
is  useful,  taking  into  accoimt  the  range  and 
number  of  the  tested  values  of  the  water 
quality  characteristic  and  the  degree  of 
agreement  within  and  between  species.  For 
example,  a  slope  based  on  six  data  points 
might  be  of  limited  value  if  it  is  based  only 
on  data  for  a  very  narrow  range  of  values  of 
the  water  quality  characteristic.  A  slope 
based  on  only  two  data  points,  however, 
might  be  more  useful  if  it  is  consistent  with 
other  information  and  if  the  two  points  cover 
a  broad  range  of  the  water  quality 
characteristic.  In  addition,  chronic  values 
that  appear  to  be  questionable  in  comparison 
with  other  acute  and  chronic  data  available 
for  the  same  species  and  for  other  species  in 
the  same  genus  probably  should  not  be  used. 
For  example,  if  after  adjustment  for  the  water 
quality  characteristic,  the  chronic  values 
available  for  a  species  or  genus  differ  by  more 
than  a  factor  of  10,  rejection  of  some  or  all 

of  the  values  is  probably  appropriate.  If  a 
useful  chronic  slope  is  not  available  for  at 
least  one  species  or  if  the  available  slopes  are 
too  dissimilar  or  if  too  few  data  are  available 
to  adequately  define  the  relationship  between 
chronic  toxicity  and  the  water  quality 
characteristic,  it  might  be  appropriate  to 
assume  that  the  chronic  slope  is  the  same  as 
the  acute  slope,  which  is  equivalent  to 
assuming  that  the  acute-chronic  ratio  is 
independent  of  the  water  quality 
characteristic.  Alternatively,  return  to  section 
VI.H  of  this  appendix,  using  the  results  of 
tests  conducted  under  conditions  and  in 
waters  similar  to  those  commonly  used  for 
toxicity  tests  with  the  species. 

E.  Individually  for  each  species  calculate 
the  geometric  mean  of  the  available  chronic 
values  and  then  divide  each  chronic  value  for 
a  species  by  the  mean  for  the  species.  This 
normalizes  the  chronic  values  so  that  the 
geometric  mean  of  the  normalized  values  for 
each  species  individually,  and  for  any 
combination  of  species,  is  1.0. 

F.  Similarly,  normalize  the  values  of  the 
water  quality  characteristic  for  each  species 
individually. 

G.  Individually  for  each  species  perform  a 
least  squares  regression  of  the  normalized 
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chronic  toxicity  values  on  the  corresponding 
normalized  values  of  the  water  quality 
characteristic.  The  resulting  slopes  and  the 
95  percent  confidence  limits  will  be  identical 
to  those  obtained  in  section  VIT.B  of  this 
appendix  Now,  however,  if  the  data  are 
actually  plotted,  the  line  of  best  fit  for  each 
individuil  species  will  go  through  the  point 
1.1  in  the  center  of  the  graph. 

H.  Treat  all  of  the  normalized  data  as  if 
they  were  all  the  same  species  and  perform 
a  least  squares  regression  of  all  of  the 
normalized  chronic  values  on  the 
corresponding  normalized  values  of  the 
water  quality  characteristic  to  obtain  the 
pooled  chronic  slope,  L,  and  its  95  percent 
confidence  limits. 

If  all  normalized  data  are  actually  plotted, 
the  line  of  best  fit  will  go  through  the  point 
1,1  In  the  center  of  the  graph. 

I.  For  each  species,  calculate  the  geometric 
mean,  M,  of  the  toxicity  values  and  the 
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geometric  mean,  P,  of  the  values  of  the  water 
quality  characteristic.  (These  are  calculated 
in  sections  vn.E  and  F  of  this  appendix) 

J.  For  each  species,  calculate  the  logarithm, 
Q,  of  the  Species  Mean  Chronic  Value  at  a 
selected  value,  Z,  of  the  water  quality 
characteristic  using  the  equation: 

Q  =  ln  M-L(lnP-lnZ) 

Nots:  Although  it  is  not  necessary,  it  is 
recommended  that  the  same  value  of  the 
water  quality  characteristic  be  used  here  as 
was  used  in  section  VI  of  this  appendix. 

K.  For  each  species,  calculate  a  Species 
Mean  Chronic  Value  at  Z  using  the  equation: 

SMCV  =  eQ 

Note:  Alternatively,  the  Species  Mean 
Chronic  Value  at  Z  can  be  obtained  by 
skipping  section  Vn.J  of  this  appendix,  using 


the  equations  in  sections  Vn.)  and  K  of  this 
appendix  to  adjust  each  chronic  value 
individually  to  Z  and  then  calculating  the 
geometric  means  of  the  adjusted  values  for 
each  species  individually.  This  alternative 
procedure  allows  an  examination  of  the  range 
of  the  adjusted  chronic  values  for  each 
species. 

L.  Obtain  the  Final  Chronic  Value  at  Z  by 
using  the  procedure  described  in  sections 
rV.J  through  O  of  this  appendix. 

M.  If  the  Species  Mean  Chronic  Value  at 
Z  of  a  commercially  or  recreationally 
important  species  of  the  Great  Lakes  System 
is  lower  than  the  calculated  Final  Chronic 
Value  at  Z,  then  that  Species  Mean  Chronic 
Value  shall  be  used  as  the  Final  Chronic 
Value  at  Z  instead  of  the  calculated  Final 
Chronic  Value. 

N.  The  Final  Chronic  Equation  is 
written  as: 


Final  Chronic  Value  =  e^^f'"^*'^ '»"*'''>  c»»ancteristic)]+inS-L[inZ]) 


where: 

Lspooied  chronic  slope  and  S=Final 
Chronic  Value  at  21. 

Because  L,  S,  and  Z  are  known,  the  Final 
Chronic  Value  can  be  calculated  for  any 
selected  value  of  the  water  quality 
characteristic.  • 

vm.  Final  Plant  Value 

A.  Appropriate  measures  of  the  toxicity  of 
the  material  to  aquatic  plants  are  used  to 
compare  the  relative  sensitivities  of  aquatic 
plants  and  animals.  Although  procedures  for 
conducting  and  interpreting  the  results  of 
toxicity  tests  with  plants  are  not  well- 
developed,  results  of  tests  with  plants 
usually  indicate  that  criteria  which 
adequately  protect  aquatic  animals  and  their 
uses  will  probably  also  protect  aquatic  plants 
and  their  uses. 

B.  A  plant  value  is  the  result  of  a  96-hour 
test  conducted  with  an  alga  or  a  chronic  test 
conducted  with  an  aquatic  vascular  plant. 

Note:  A  test  of  the  toxicity  of  a  metal  to  a 
plant  shall  not  be  used  if  the  medium 
contained  an  excessive  amount  of  a 
comploxing  agent,  such  as  EDTA,  that  might 
affect  the  toxicity  of  the  metal. 
Concentrations  of  EDTA  above  200  ug/L 
should  probably  be  considered  excessive. 

C  The  Final  Plant  Value  shall  be  obtained 
by  selecting  the  lowest  result  from  a  test  with 
an  important  aquatic  plant  species  in  which 
the  concentrations  of  test  material  are 
measured  and  the  endpoint  is  biologically 
important. 

IX.  Other  Data 

Pertinent  infonnation  that  could  not  be 
used  in  earlier  sections  might  be  available 
concerning  adverse  effects  on  aquatic 
organisms  and  their  uses.  The  most 
important  of  these  are  data  on  cumulative 
and  delayed  toxicity,  reduction  in  survival, 
growth,  or  reproduction,  or  any  other  adverse 
effect  that  has  been  shown  to  be  biologically 
important  Especially  important  are  data  for 
species  for  which  no  other  data  are  available. 


Data  from  behavioral,  biochemical, 
physiological,  microcosm,  and  field  studies 
might  also  be  available.  Data  might  be 
available  from  tests  conducted  in  unusual 
dilution  water  (see  sections  IV.D  and  VI.D  of 
this  appendix),  from  chronic  tests  in  which 
the  concentrations  were  not  measured  (see 
section  VI.B  of  this  appendix),  from  testa 
with  previously  exposed  organisms  (see 
section  II.F  of  this  appendix),  and  frtim  tests 
on  formulated  mixtures  or  emulsifiable 
concentrates  (see  section  II.D  of  this 
appendix).  Such  data  might  affect  a  criterion 
if  the  data  were  obtained  with  an  important 
species,  the  test  concentrations  were 
measured,  and  the  endpoint  was  biologically 
important. 

X.  Criterion 

A.  A  criterion  consists  of  two 
concentrations:  the  Criterion  Maximum 
Concentration  and  the  Criterion  Continuous 
Concentration. 

B.  The  Criterion  Maximum  Concentration 
(CMC)  is  equal  to  one-half  the  Final  Acute 
Value. 

C.  The  Criterion  Continuous  Concentration 
(CCC)  is  equal  to  the  lowest  of  the  Final 
Chronic  Value  or  the  Final  Plant  Value  (if 
available)  unless  other  data  (see  section  IX  of 
this  appendix)  show  that  a  lower  value 
should  be  used.  If  toxicity  is  related  to  a 
water  quality  characteristic,  the  CCC  is 
obtained  6t>m  the  Final  Chronic  Equation  or 
Final  Plant  Value  (if  available)  that  results  in 
the  lowest  concentrations  in  the  usual  range 
of  the  water  quality  characteristic,  unless 
other  data  (see  section  IX)  show  that  a  lower 
value  should  be  used. 

D.  Round  both  the  CMC  and  the  CCC  to 
two  significant  digits. 

E.  The  criterion  is  stated  as: 

The  procedures  described  in  the  Tier  I 
methodology  indicate  that,  except  possibly 
where  a  locaDy  important  species  is  very 
sensitive,  aquatic  organisms  and  their  uses 
should  not  be  affected  unacceptably  if  the 
four-day  average  concentration  of  (i)  does 
not  exceed  (2)  ug/L  more  than  once  every 


three  years  on  the  average  and  if  the  one-hour 
average  concentration  does  not  exceed  (3)  jig/ 
L  more  than  once  eveiy  three  years  on  the 
average. 

where: 

(1)  B  insert  name  of  material 

(2)  X  insert  the  Criterion  Continuous 
Concentration 

(3)  =  insert  the  Criterion  Maximum 
Concentration 

XI.  Final  Review 

A.  The  derivation  of  the  criterion  should  be 
carefully  reviewed  by  rechecking  each  step  of 
the  Guidance.  Items  that  should  be  especially 
checked  are: 

1.  If  unpublished  data  are  used,  are  they 
well  doomiented? 

2.  Are  all  required  data  available? 

3.  Is  the  range  of  acute  values  for  any 
species  greater  than  a  factor  of  10? 

4.  Is  the  range  of  Species  Mean  Acute 
Values  for  any  genus  greater  than  a  factor  of 
10? 

5.  Is  there  more  than  a  factor  of  10 
difTerence  between  the  four  lowest  Genus 
Mean  Acute  Values? 

6.  Are  any  of  the  lowest  Genus  Mean  Acute 
Values  questionable? 

7.  Is  the  Final  Acute  Value  reasonable  in 
comparison  with  the  Species  Mean  Acute 
Values  and  Genus  Mean  Acute  Values? 

8.  For  any  commercially  or  recreationally 
important  species  of  the  Great  Lakes  System, 
is  the  geometric  mean  of  the  acute  values 
from  flow-through  tests  in  which  the 
concentrations  of  test  material  were 
measured  lower  than  the  Final  Acute  Value? 

9.  Are  any  of  the  chronic  values 
quesbonable? 

10.  Are  any  chronic  values  available  for 
acutely  sensitive  species? 

11.  Is  the  range  of  acute-chronic  ratios 
greater  than  a  fector  of  10? 

12.  Is  the  Final  Chronic  Value  reasonable 
in  comparison  with  the  available  acute  and 
chronic  data? 

13.  Is  the  measured  or  predicted  chronic 
value  for  any  commercially  or  recreationally 


21022 


Federal  Register  /  Vol.  58,  No.  72  /  Friday,  April  16,  1993  /  Proposed  Rales 


important  species  of  the  Great  Lakes  System 
below  the  Final  Chronic  Value? 

14.  Are  any  of  the  other  data  important? 

15.  Do  any  data  look  like  they  might  be 
outliers? 

16.  Are  there  any  deviations  £rom  the 
Guidance?  Are  they  acceptable? 

B.  On  the  basis  of  all  available  pertinent 
laboratory  and  field  information,  determine  if 
the  criterion  is  consistent  with  soimd 
scientific  evidence.  If  it  is  not,  another 
criterion,  either  higher  or  lower,  shall  be 
derived  using  appropriate  modifications  of 
this  Guidance. 

Methodology  for  Deriving  Aquatic  Life 
Values:  Tier  n 

Xn.  Secondary  Acute  Value 

If  all  eight  minimum  data  requirements  for 
calculating  an  FAV  using  Tier  I  are  not  met, 


a  Secondary  Acute  Value  (SAV)  for  the 
waters  of  the  Great  Lakes  basin  shall  be 
calculated  for  a  chemical  as  follows: 

To  calculate  a  SAV,  the  lowest  GMAV  in 
the  database  is  divided  by  the  Secondary 
Acute  Factor  (SAF)  (Table  A-1  of  this 
appendix)  corresponding  to  the  number  of 
satisfied  minimum  data  requirements  listed 
in  the  Tier  I  methodology  (section  UI.B.l  of 
this  appendix).  If  all  eight  minimum  data 
requirements  are  satisfied,  a  Tier  I  criterion 
calcxilation  may  be  possible.  In  order  to 
calculate  a  SAV,  the  database  must  contain, 
at  a  minimum,  a  genus  mean  acute  value 
(GMAV)  for  one  of  the  following  three  genera 
in  the  family  Daphnidae — Ceriodaphnia  sp., 
Daphnia  sp.,  or  Simocephalus  sp. 

U  appropriate,  the  SAV  will  be  made  a 
function  of  a  water  quality  characteristic  in 
a  manner  similar  to  that  described  in  Tier  I. 


Xni.  Secondary  Acute-Chronic  Ratio 

If  three  or  more  experimentally  determined 
acute-chronic  ratios  (ACRs),  which  are 
acceptable  based  on  Tier  I,  are  available  for 
the  chemical,  detennine  the  Final  Acute- 
Chronic  Ratio  (FACR)  using  the  procedure 
described  in  Tier  I.  If  fewer  than  three 
acceptable  experimentally  determined  ACRs 
are  available,  use  enough  assumed  ACRs  of 
18  so  that  the  total  number  of  ACRs  equals 
three.  Calculate  the  Secondary  Acute-Chronic 
Ratio  (SACR)  as  the  geometric  mean  of  the 
three  ACRs.  Thus,  if  no  experimentally 
determined  acute-chronic  ratios  are  available, 
the  SACR  is  18. 

XTV.  Secondary  Chronic  Value 

Calculate  the  Secondary  Chronic  Value 
(SCV)  using  one  of  the  following: 


B. 


scv= 

FAV 
SACR 

scv  = 

SAV 
FACR 

55rv  = 

SAV 

(use  FAV  from  Tier  I) 


SACR 


If  appropriate,  the  SCV  will  be  made  a 
function  of  a  water  quality  characteristic  in 
a  manner  similar  to  that  described  in  Tier  L 

XV.  Commercially  or  Recreationally 
Important  Species 

If  for  a  commercially  or  recreationally 
important  species  of  the  Great  Lakes  System 
the  geometric  mean  of  the  acute  values  from 
flow-through  tests  in  which  the 
concentrations  of  the  test  materials  were 
measured  is  lower  than  the  calculated  SAV, 
then  that  geometric  mean  must  be  used  as  the 
SAV  instead  of  the  calculated  SAV. 

If  for  a  commercially  or  recreationally 
important  species  of  the  Great  Lakes  System 
the  geometric  mean  of  the  chronic  values 
from  flow-through  tests  in  which  the 
concentrations  of  the  test  materials  were 
measured  is  lower  than  the  calculated  SCV, 
then  that  geometric  mean  must  be  used  as  the 
SCV  instead  of  the  calculated  SCV. 

XVI.  Tier  D  Value 

A.  Secondary  Value  shall  consist  of  two 
concentrations:  the  Secondary  Maximum 
CoBcentration  (SMC)  and  the  Secondary 
Continuous  Concentration  (SCC). 

B.  The  SMC  is  equal  to  one-half  of  the 
SAV. 

C.  The  SCC  is  equal  to  the  lowest  of  the 
SCV  or  the  Final  Plant  Value,  if  available, 
unless  other  data  (See  section  DC  of  this 
appendix)  show  that  a  lower  value  should  be 
used. 

If  toxicity  is  related  to  a  water  quality 
characteristic,  the  SCC  is  obtained  from  the 
Secondary  Chronic  Equation  or  Final  Plant 
Value,  if  available,  that  results  in  the  lowest 
concentrations  Ln  the  usual  range  of  the  water 
quality  characteristic,  unless  other  data  (See 
section  IX  of  this  appendix)  show  that  a 
lower  value  should  be  used. 


D.  Round  both  the  SMC  and  the  SCC  to  two    Tables  to  Appendix  A  to  Part  132 
significant  digits. 

E.  The  value  is  stated  as:  TABLE  A-1 . — SECONDARY  ACUTE 
The  procedures  described  in  the  Tier  II  FACTORS 

methodology  indicate  that,  except  possibly 
where  a  locally  important  species  is  very 
sensitive,  aquatic  organisms  should  not  be 
affected  unacceptably  if  the  four-day  average 
concentration  of  (1)  does  not  exceed  (2)  ng/ 
L  mora  than  once  every  three  years  on  the 
average  and  if  the  one-hour  average 
concentration  does  not  exceed  (3)  ng/L  more 
than  once  every  three  years  on  the  average. 
Where: 

r(l)=ins€rt  name  of  material  ,  j-    «»    «  ^ ^         ,    . 

(2)=insert  the  Secondary  Continuous  5??*"^"  V^f'^  "^™u**>?^~ 

Concentration  ^**«'"  Q"abty  Initiabve  Methodology 

(3)=insert  the  Secondary  Maximum  J?^  Development  of  Bioaccumulation 

ConcentraUon  Factors 


Number  of  satisfied  minimum 
data  requirements 

AF 

1  „ 

2 

20 
13 

3 

86 

4 

65 

5 

50 

6 

40 

7 

36 

XVn.  Appropriate  Modifications 

On  the  basis  of  all  available  pertinent 
laboratory  and  field  information,  determine  if 
the  value  is  consistent  with  sound  scientific 
evidence.  If  it  is  not,  another  value,  either 
higher  or  lower,  must  be  derived  using 
appropriate  modifications  of  these 
procedures. 

XVni.  Availablity  of  Information 

The  most  recent  secondary  values  shall  be 
compiled  on  an  annual  basis  by  EPA  Region 
V  Water  Division  and  be  available  for 
distribution  to  the  public. 


/.  Introduction 

The  purpose  of  this  methodology  is  to 
determine  bioaccumulation  factors  to  be  used 
in  the  calculation  of  Great  Lakes  Water 
Quality  Guidance  (GLWQG)  human  health 
and  wildlife  Tier  I  criteria  and  Tier  II  values. 
The  BAFs  for  human  health  criteria  and 
values  will  also  be  used  to  identify  the 
Bioacamiulative  Chemicals  of  Concern 
(BOCs)  to  be  considered  under  the  Great 
Lakes  Initiative  (GLI)  programs. 

Bioaccvmiulation  reflects  uptake  of  a 
substance  by  aquatic  organisms  exposed  to 
the  substance  through  all  routes,  as  would 
occiu'  in  nature.  Bioconcentration  reflects 
uptake  of  a  substance  by  aquatic  organisms 
exp)osed  to  the  substance  only  from  the 
surrounding  water  medium.  Both 
bioaccumulation  factors  (BAFs)  and 
bioconcentration  factors  (BCPs)  are 
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proportionality  constants,  relating  the 
concentration  of  a  substance  in  aquatic 
organisms  to  its  concentration  in  the 
surrounding  water.  BAFs,  rather  than  BCTs, 
will  be  used  to  calculate  Tier  I  criteria  and 
Tier  II  values  because  BAFs  represent  the 
bioaccumulation  that  occurs  in  natural 
aquatic  systems.  Measured  BAFs  will  be  used 
when  possible;  otherwise,  predicted  BAFs 
will  be  calculated  by  multiplying  a  measured 
or  predicted  BCF  by  a  food  chain  mulUplier 
(FCM). 

//.  Definitions 

Bioaccumulation.  The  uptake  and 
retention  of  a  substance  by  an  aquatic 
organism  from  its  surrounding  medium  and 
food. 

Bioaccumulation  factor  (BAF).  The  ratio 
(in  L/kg)  of  a  substance's  concentration  in 
tissue  to  its  concentration  in  the  surrounding 
water  in  situations  where  both  the  organism 
and  its  food  are  exposed  and  the  ratio  does 
not  change  substantially  over  time. 

Bioconcentration.  The  uptake  and 
retention  of  a  substance  by  an  aquatic 
organism  from  the  surrounding  water  only, 
through  gill  membranes  or  other  external 
body  surfaces. 

Depuration.  The  loss  of  a  substance  from 
an  aquatic  organism. 

Food  Chain  Multiplier  [FCM).  A  factor  by 
which  a  BCF  is  multiplied  to  obtain  a  BAF; 
or.  the  ratio  of  the  BAF  to  the  BCF. 

Octanol-water  partition  coefficient  (K^^). 
The  ratio  of  the  concentration  of  a  substance 
in  the  octaaol  phase  to  its  concentration  in 
the  aqueous  phase  in  an  equilibrated  two- 
phase  octanol-water  system. 

Steady-State  Bioconcentration  Factor 
(BCF).  The  ratio  (L/kg)  of  a  substance's 
concentration  in  tissue  to  its  concentration  in 
the  surrounding  water,  in  situations  where 
the  organism  is  exposed  through  the  water 
only,  and  the  ratio  does  not  cl^nge 
substantially  over  time;  that  is,  a  steady-state 
BCF  exists  when  uptake  and  depuration  are 
equal.  In  this  methodology  whenever  the 
term  BCF  is  used,  steady  state  is  implied. 

Uptake.  The  sorption  of  a  substance  into  or 
onto  an  aquatic  organism. 

///.  Ch'erview  of  Procedure 

Bioacnunulation  factors  are  derived  in  the 
three  ways  listed  below  from  most  preferred 
to  least  preferred: 

A.  A  measured  BAF  based  on  a  field  study, 
especially  If  the  field  study  was  conducted 
on  the  Great  Lakes  with  fish  at  or  near  the 
top  of  the  aquatic  food  chain. 

B.  A  predicted  BAF  that  is  the  product  of 
a  measured  BCF  from  a  laboratory  study  and 
a  food  chain  multiplier  (FCM). 

C.  A  predicted  BAF  for  organic  chemicals 
which  is  the  product  of  a  BCF  estimated  from 
a  log  Kow  and  a  FCM,  wliwe  log  means 
logarithm  to  the  base  10. 

BAFs  for  a  chemical  should  be  calculated 
by  as  many  of  the  three  methods  as  available 
data  allow  for  comparative  purposes.  The 
BAF  selected  is  based  on  the  stated 
preferences  unless  there  is  a  valid  reason  for 
selecting  an  alternative  BAF.  For  most 
inorganic  chemicals,  and  many  organic 
chemicals,  the  FCM  will  be  1.0;  that  is. 
bioacomiulation  and  bioconcentration  are 
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equal.  The  lipid  content  of  the  test  fish  will 
be  used  to  normalize  BAFs  and  BCFs  for 
organic  chemicals  so  that  data  from  different 
tissues  and  fish  species  can  be  integrated. 

Fish  are  the  dominant  aquatic  species 
consumed  by  humans  in  the  Great  Lakes 
basin.  Thus.  BAFs  for  human  health  Tier  I 
criteria  and  Tier  II  values  will  be  based  on 
fish.  Because  Great  Lakes  basin  wildlife 
include  many  piscivorous  sp>ecies,  BAFs  for 
wildlife  criteria  and  values  will  generally  be 
based  on  fish  data  as  well.  On  a  case-specific 
basis,  wildlife  BAFs  may  be  weighted  to 
reflect  the  proportion  of  plants,  invertebrates, 
and  fish  in  the  diet  of  the  species  to  be 
protected. 

A^.  Review  and  Selection  of  Data 

A.  Data  Sources.  Measured  BAFs  and  BCFs 
are  assembled  from  available  sources 
including  the  following; 

1.  EPA  Ambient  Water  Quality  Criteria 
documents  issued  after  January  1, 1980. 

2.  AQUIRE  data  base. 

3.  Published  scientific  hterature. 

4.  Reports  issued  by  EPA  or  other  reliable 
sources. 

5.  Unpublished  data. 

B.  Data  Review  and  Selection.  Measured 
BCFs  and.  if  applicable,  measured  BAFs 
should  meet  the  procedural  and  quality 
assurance  requirements  specified  in  the 
ASTM  (1990)  "Standard  Practice  for 
Conducting  Bioconcentration  Tests  with 
Fishes  and  Saltwater  Bivalve  Molluscs",  and 
in  the  U.S.  EPA  guidance  contained  in 
Stephen  et  al.  (1985)  "Guidelines  for 
Deriving  Numerical  National  Water  Quality 
Criteria  for  the  Protection  of  Aquatic 
Organisms  and  Their  Uses".  In  particular,  the 
following  should  be  met: 

1  The  bioconcentration  factor  is  steady- 
state,  or  steady-state  BCF  can  be  estimated. 

2.  The  concentration  of  the  substance  did 
not  have  an  adverse  effect  on  the  test 
organisms. 

3.  The  concentration  of  the  substance  in 
the  water  was  measured  and  was  relatively 
constant  during  the  steady-state  time  period. 
The  concentration  should  be  averaged  over 
the  period  during  which  steady-state 
conditions  were  achieved.  All  average  (mean) 
values  are  geometric  means  unless  specified 
otherwise. 

4.  For  measured  BCFs,  the  organisms  were 
exposed  to  the  substance  using  a  flow- 
through  or  renewal  procedure. 

5.  For  organic  chemicals,  the  percent  lipid 
was  measured  in,  or  can  be  reliably 
determined  for,  the  test  organisms. 

This  methodology  provides  overall 
guidance  for  the  derivation  of  BAFs.  but  it 
cannot  cover  all  the  decisions  that  must  be 
made  in  the  review  and  selection  of 
acceptable  data.  Professional  judgment  is 
required  throughout  the  process.  A  degree  of 
uncertainty  is  associated  with  the 
determination  of  any  BAF  or  BCF.  The 
amount  of  uncertainty  involved  in  deriving  a 
BAF  depends  on  both  the  quality  of  data 
available  and  the  method  used  to  derive  the 
BAF. 

Field-measured  BAFs  should  be  based  on 
fish  species,  preferably  living  in  the  Great 
Lakes  at  or  near  the  top  of  the  aquatic  food 
chain  (trophic  level  3  or  4).  This  is 


particularly  true  for  organic  chemicals  with 
log  Kom  values  greater  than  four.  The 
conditions  of  the  field  study  should  not  be 
so  unique  that  the  BAF  is  not  applicable  to 
other  locations  where  the  criteria  and  values 
will  apply. 

Laboratory-measured  BCFs  also  should  be 
based  on  fish  species,  but  BCFs  for  molluscs 
and  other  invertebrates  may  be  used  with 
caution.  For  example,  because  invertebrates 
metabolize  some  chemicals  less  efficiently 
than  vertebrates,  the  BCF  obtained  with 
invertebrates  for  such  chemicals  will  be 
higher  than  the  BCF  obtained  with  fish  on  a 
lipid  basis. 

The  percent  lipid  content  of  the  test 
organisms  and  the  analytical  method  used  to 
measure  lipids  should  be  reported  as  part  of 
a  BAF  or  BCF  study  on  organic  chemicals. 
An  average  lipid  value  representative  of 
tissue  in  the  test  organisms  should  be  used. 
If  percent  lipid  is  not  reported  for  the  test 
organisms  in  the  original  study,  it  may  be 
obtained  from  the  author;  or.  in  the  case  of 
a  laboratory  study,  lipid  data  for  the  same 
laboratory  population  of  test  organisms  that 
were  used  in  the  original  study  may  be  used. 

If  measured  BCFs  for  a  substance  vary  with 
the  test  concentration  of  the  substance  in  a 
laboratory  test,  the  BCF  measured  at  the 
lowest  test  concentration  that  is  above 
concentrations  that  exist  in  the  control  water 
should  be  used;  i.e..  do  not  use  the  BCF  from 
a  control  treatment. 

BAFs  and  BCFs  should  be  used  only  if  they 
are  expressed  on  a  wet  weight  basis.  BAFs 
and  BCFs  reported  on  a  dry  weight  basis 
should  be  converted  to  wet  weight  only  if  a 
conversion  factor  was  determined  for  the  test 
organisms  or  comparable  organisms  from  the 
same  study. 

Hereinafter  in  this  methodology,  the  terms 
BAF  and  BCF  refer  to  those  BAFs  and  BCFs 
that  are  consistent  with  the  above  provisions 
for  data  review  and  selection. 

V.  Determination  of  BAFs  for  Inorganic 
Chemicals 

BAFs  are  assumed  to  be  equal  to  BCFs  for 
most  Inorganic  substances.  However,  a  food 
chain  multiplier  may  be  applicable  to  some 
metals,  for  example,  if  an  organometallic 
form  of  the  metal  biomagnifies. 

Concentrations  of  an  inorganic  substance 
in  a  BAF  or  BCF  study  should  be  greater  than 
normal  background  levels  and  greater  than 
levels  required  for  normal  nutrition  of  the 
test  species  if  the  substance  is  a 
micronutrient,  while  still  below  levels  which 
adversely  affect  the  species.  Bioaccimiulation 
of  inorganic  substances  may  be 
inappropriately  overestimated  if 
concentrations  are  at  or  below  normal 
background  levels  due  to,  for  example, 
nutritional  requirements  of  the  test 
organisms. 

A.  BAF  for  Human  Health  Criteria  and 
Values 

1.  BAFs  and  BCFs  used  to  determine 
human  health  BAFs  should  be  based  on 
edible  tissue  (e.g.,  muscle)  of  freshwater  fish 
unless  it  can  be  demonstrated  that  whole 
body  BAFs  or  BCFs  are  similar  to  edible 
tissue  BAFs  or  BCFs.  BCFs  for  non-fish 
species  and  non-edible  tissues  of  fish  are 
generally  higher  than  for  muscle  of  fish. 
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These  other  BCFs  and  BAFs  should  only  be 
used  to  set  upper  limits  on  the  BCF  or  BAF 
for  edible  tissues.  Plant  BCFs  and  BAFs 
should  not  be  used  for  human  health  criteria 
and  values. 

2.  If  one  or  more  measured  BAFs  are 
available  for  an  inorganic  chemical,  the 
geometric  mean  of  those  BAFs  will  be  used. 

3.  A  predicted  BAF  used  to  derive  human 
health  criteria  and  values  equals  an  edible- 
portion  BCF  times  a  food  chain  multiplier.  If 
more  than  one  edible-portion  BCF  is 
available,  the  geometric  mean  of  those  values 
will  be  used.  The  food  chain  multiplier  will 
be  1.0  unless  chemical  specific 
biomagnification  data  support  using  a 
multiplier  other  than  1.0. 

B.  BAF  for  Wildlife  Criteria  and  Values 

1.  BAFs  and  BCFs  used  to  determine 
wildlife  criteria  and  values  should  be  based 
on  whole-body  fish  data  unless  it  can  be 
demonstrated  that,  BAFs  or  BCFs  for  edible 
tissue,  are  similar  to  whole  body  BAFs  or 
BCFs.  BCFs  and  BAFs  for  non-fish  species 
and  non-edible  tissues  of  fish  are  generally 
higher  than  for  muscle  of  fish.  The  BCFs  and 
BAFs  for  non-fish  species  and  non-edible 
tissues  of  fish  should  only  be  used  to  set 
lower  limits  on  the  desired  BCF  or  BAF  for 
whole  body. 

2.  If  one  or  more  measured  BAFs  are 
available,  the  geometric  mean  of  those  BAFs 
will  be  used. 

3.  A  predicted  BAF  used  to  derive  wildlife 
criteria  and  values  equals  a  whole-body  BCF 
times  a  flood  chain  multiplier.  If  more  than 
one  whole-body  BCF  is  available,  the 
geometric  mean  will  be  used.  The  food  chain 
multiplier  will  be  1.0  unless  chemical 
specific  biomagnification  data  support  using 
a  multiplier  other  than  1.0. 

4.  BAFs  or  BCFs,  used  to  determine 
wildlife  criteria  and  values,  for  whole-body 
fish,  invertebrates  and  aquatic  plants  may  be 
considered  on  a  case-by-case  basis.  If  used, 
they  should  be  used  in  proportion  to  the 
percent-by-weight  of  invertebrate  or  plant 
material  consumed  by  the  wildlife  species  to 
be  protected. 

VI.  Determination  of  BAFs  for  Organic 
Chemicals 

A.  Lipid  Normalization 

For  lipophilic  organic  chemicals,  BAFs  and 
BCFs  are  assimied  to  be  directly  proportional 
to  the  percent  lipid  firom  one  tissue  to 
another  and  from  one  aquatic  species  to 
another.  Percent  lipid  data  are  used  to 
convert  reported  BAFs  and  BCFs  to  BAFs  and 
BCFs  appropriate  for  the  fisheries  of  the 
Great  Lakes  basin.  Percent  lipid  data  are  also 
used  to  determine  human  health  and  wildlife 
BAFs  from  the  same  data. 

The  percent  lipid  of  the  test  organism 
(whole  body  or  edible  tissue)  should  be 
obtained  from  the  BAF  or  BCF  study.  BAFs 
and  BCFs  are  normalized  to  one  percent  lipid 
by  dividing  the  BAFs  or  BCFs  by  the  mean 
percent  lipid.  Both  whole  body  and  edible 
tissue  BAFs  and  BCFs  are  normalized  using 
the  respective  whole  body  and  edible  tissue 
percent  lipid  values.  Unless  comparability 
can  be  determined,  the  percQnt  lipid  should 
be  determined  on  the  t^t  organisms. 


B.  Food  Chain  Multiplier 

In  the  absence  of  measured  B AFi  for 
organic  chemicals,  a  food  chain  multiplier 
(FCM)  if  used  to  predict  the  BAF.  The 
appropriate  FCM  is  selected  from  Table  1 
based  on  the  chemical's  log  K,^.  A  FCM 
greater  than  1.0  is  applicable  to  most 
lipophilic  organic  chemicals  with  log  Kow 
values  of  four  or  more.  For  human  health 
BAFs,  a  FCM  from  Table  1  for  trophic  level 
4  (top  predator  fish)  is  used.  For  wildlife 
BAFs,  PCMs  for  trophic  levels  3  (small  fish) 
and  4  are  used  depending  on  the  model  bird 
or  mammal  being  considered.  For 
superlipophilic  chemicals,  i.e.,  log  Kow 
greater  than  6.5,  chemical-specific 
information  should  be  used  to  determine  the 
appropriate  FCM  to  use  because  the  FCM 
may  range  from  0.1  and  100.  In  the  absence 
of  chemical-specific  information,  a  FCM  of 
one  should  be  used. 

C.  Predicted  BCFs  Based  on  Octanol-Water 
Partition  Coefficient 

In  the  absence  of  acceptable  measured 
BAFs  and/or  BCFs  for  lipophilic  organic 
chemicals,  a  BAF  is  calculated  using  the 
relationship  between  the  BCF  and  the  log  of 
the  octanol-water  partition  coefficient.  BCFs 
based  on  log  Kow  values  will  be  multiplied 
by  the  appropriate  FCM  to  reflect 
bioaccumulation. 

Professional  judgment  should  be  used  to 
select  an  appropriate  log  Kow  value  on  the 
basis  of  the  available  measured  and 
calculated  values  for  the  chemical  of  concern 
and  possibly  its  isomers  and  congeners. 

A  BCF  is  calculated  from  the  chemical's 
log  Kow  using  equation  1  from  Veith  and 
Kosian  (1983). 

log  BCF=0.79  log  Kow  -  0.40.        (1) 
Where: 

log  Kow=the  log  of  the  octanol-water 
partition  coefficient. 

Equation  1  is  likely  to  overestimate 
the  true  BCF  as  log  Kow  values 
increase  above  6.5.  For  any 
chemical  for  which  Equation  1 
predicts  a  BCF  of  over  100,000,  a 
BCF  of  100,000  should  be  used. 

D.  BAF  Calculation 

1.  A  species  mean  normalized  BAF  or  BCF 
is  calculated  if  more  than  one  measured 
normalized  BAF  or  BCF  is  available  for  a 
given  species.  For  each  chemical,  the 
geometric  mean  of  one  or  more  normalized 
species  mean  BAFs  or  BCFs  is  calculated. 

2.  The  BAF  for  a  chemical  for  which  one 
or  more  field-measured  BAFs  are  available  is 
calculated  as  follows: 

a.  Human  Health  BAF=(mean  normalized 

BAF)  (5.0) 

b.  Wildlife  BAFa(mean  normalized  BAF) 

(7.9) 

Where: 

5.0  and  7.9  are  the  standardized  lipid 
values  used  to  derive  human  health  and 
wildlife  criteria  and  values,  respectively, 
for  the  GLI. 

3.  The  BAF  for  a  chemical  for  which  one 
or  more  laboratory-measured  BCFs  are 
available  is  calculated  as  follows: 


a.  Human  Health  BAFs(mean  normalized 
BCF)  (5.0)  (FCM) 

b.  Wildlife  BAFs(mean  normalized 
BCF)(7.9)(FCM) 

Where: 

5.0  and  7.9  are  as  described  above,  and 
FCM  is  the  appropriate  food  chain  multiplier 
fit)m  Table  B-1  of  this  appendix. 

4.  A  BAF  for  a  chemical  for  which  no 
measured  BAF  or  BCF  is  available  is 
calculated  as  follows: 

a.  Human  Health  BAF=(predicted 
BCF)(5.0/7.6)(FCM) 

b.  Wildlife  BAF=(predicted  BCF)(7.9/ 
7.6)(FCM) 

Where: 

predicted  BCF  is  from  Equation  1,  not  to 
exceed  100,000,  5.0  and  7.9  are  as  described 
above,  7.6  is  the  average  percent  lipid  of  the 
organisms  used  to  establish  the  relationship 
between  BCF  and  log  Kow,  and  FCM  is  the 
appropriate  food  chain  multiplier  from  Table 
B-1  of  this  appendix. 

5.  Both  human  health  and  wildlife  BAFs 
should  be  reviewed  for  consistency  with  all 
available  data  concerning  the 
bioaccumulation  of  the  chemical.  In 
particular,  information  on  metabolism, 
molecular  size,  or  other  physicochemical 
properties  which  might  enhance  or  inhibit 
bioacamiulation  should  be  considered.  The 
BAFs  may  be  modified  if  changes  can  be 
justified  by  the  data. 
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Tables  to  Appendix  B  of  Part  132 

Table  B-i.— Aquatic  Food  Chain 
multipuers 


LogKow 

Trophic  Level 

a 

2 

3 

4 

S3.9 

1.0 

1.0 

1.0 

4.0 

1.1 

1.0 

1.0 

4.1 

1.1 

1.1 

1.1 

4.2 

1.1 

1.1 

1.1 

4.3 

1.1 

1.1 

1.1 

4.4 

1.2 

1.1 

1.1 

4.S 

1.2 

1.2 

1.2 

4.6 

1.2 

1.3 

1.3 

4.7 

1.3 

1.4 

1.4 

4.8 

1.4 

1.5 

1.6 

4.9 

1.5 

1.8 

2.0 

5.0 

1.6 

2.1 

2.6 

5.1 

1.7 

2.5 

3.2 

5.2 

1.9 

3.0 

4.3 

5.3 

2.2 

3.7 

5.8 

5.4 

2.4 

4.6 

8.0 

5.5 

2.8 

5.9 

11 

5.6 

3.3 

7.5 

16 

5.7 

3.9 

9.8 

23 

5.8 

4.6 

13 

33 

5.9 

5.6 

17 

47 

6.0 

6.8 

21 

67 

6.1 

8.2 

25 

75 

6.2 

.      10 

29 

84 

6.3 

13 

34 

92 

6.4 

15 

39 

98 

6.5 

19 

45 

100 

>6.5 

n 

(") 

0") 

'Trophic  level:  2  Is  zooplankton,  3  Is  small 
fish,  4  is  piscivorous  fish  irwiuding  top 
predators. 

"For  chemicals  with  log  Kow  values  greater 
trian  6.5  the  FCM  can  range  from  0.1  to  100. 
Such  chemicals  should  be  evaluated 
individually  to  determine  the  appropriate  FCM. 
In  the  absence  of  chemical-specific 
information,  a  FCM  of  1 .0  should  be  used. 

Appendix  C  to  Part  132— Great  Lakes 
Water  Quality  Initiative  Methodclogy 
for  Development  of  Human  Health 
Criteria  and  Values 

/.  Introduction 

A.  Goal 

The  goal  of  the  human  health  criteria  for 
the  Great  Lakes  System  is  the  protection  of 
humans  firom  unacceptable  exposure  to 
toxicants  via  consumption  of  contaminated 
fish  and  drinking  water  and  from  ingesting 
water  as  a  result  of  participation  in  water- 
oriented  recreational  activities. 

B.  Level  of  Protection 

The  criteria  developed  shall  provide  a  level 
of  protection  likely  to  be  without  appreciable 
risk  of  carcinogenic  and/or  non-carcinogenic 
effects.  Criteria  are  a  function  of  the  level  of 
design  risk  or  no  adverse  effect  estimation, 
selection  of  dataand  exposure  assumptions. 
Ambient  criteria  for  single  carcinogens  shall 
not  be  set  at  a  level  representing  a  lifetime 
incremental  risk  greater  than  one  in  100,000 
of  developing  cancer  using  the  hazard 
assessment  techniques  and  exposure 
assumptions  described  herein.  Criteria 
affording  protection  from  noncarcinogenic 
effects  shall  be  established  at  levels  that, 


taking  into  account  uncertainties,  are 
considered  likely  to  be  without  an 
appreciable  risk  of  adverse  human  health 
effects  (i.e.,  acute,  subchronic  and  chronic 
toxicity  including  reproductive  and 
developmental  effects)  during  a  lifetime  of 
exposure,  using  the  risk  assessment 
techniques  and  exposure  assumptions 
described  herein. 

C.  Two-tiered  Classification 

Chemical  concentration  levels  in  surface 
water  protective  of  human  health  shall  be 
derived  based  on  either  a  Tier  I  or  Tier  II 
classification.  The  two  Tiers  are  primarily 
distinguished  by  the  amount  of  toxicity  data 
available  for  deriving  the  concentration 
levels. 

//.  Minimum  Data  Requirements 

The  best  available  toxicity  data  on  the 
adverse  health  effects  of  a  chemical  shall  be 
used  when  developing  Tier  I  criteria  or  Tier 
II  values.  The  best  available  toxicity  data 
shall  include  data  from  well  conducted 
epidemiologic  and/or  animal  studies  which 
provide  (in  the  case  of  carcinogens)  an 
adequate  weight  of  evidence  of  potential 
human  carcinogenicity  and,  in  the  case  of 
non-carcinogens,  a  dose  response 
relationship  involving  critical  effects 
biologically  relevant  to  humans.  Such 
information  should  be  obtained  from  the  EPA 
Integrated  Risk  Information  System  (IRIS) 
database,  the  scientific  literature,  and  other 
informational  databases,  studies  and/or 
reports  containing  adverse  health  effects  data 
of  adequate  quality  for  use  in  this  procedure. 
Strong  consideration  shall  be  given  to  the 
most  currently  available  guidance  provided 
by  IRIS  in  deriving  criteria  or  values, 
supplemented  with  any  recent  data  not 
incorporated  into  IRIS. 

A.  Carcinogens 

Tier  I  criteria  and  Tier  II  values  will  be 
derived  pursuant  to  section  III.  A  of  this 
appendix  when  there  is  adequate  evidence  of 
potential  human  carcinogenic  effects  for  a 
chemical.  It  is  strongly  recommended  that 
the  EPA  classification  system  for  chemical 
carcinogens,  which  is  described  in  the  1986 
EPA  Guidelines  for  Carcinogenic  Risk 
Assessment  (U.S.  EPA,  1986),  or  future 
modifications  thereto,  be  used  in  determining 
whether  adequate  evidence  of  potential 
carcinogenic  effects  exists. 

1.  Tier /■  Weight  of  evidence  of  potential 
human  carcinogenic  effects  sufficient  to 
derive  a  Tier  I  human  cancer  criterion  shall 
generally  include  human  carcinogens,  and 
probable  human  carcinogens.  Chemicals  are 
described  as  human  carcinogens  when  there 
is  sufficient  evidence  from  epidemiological 
studies  to  support  a  causal  association 
between  exposure  to  the  agents  and  cancer. 
Chemicals  described  as  probable  human 
carcinogens  include  agents  for  which  the 
weight  of  evidence  of  human  carcinogenicity 
based  on  epidemiological  studies  is  limited. 
Probable  human  carcinogens  are  also  agents 
for  which  there  is  sufficient  evidence  from 
animal  studies  and  for  which  there  is 
inadequate  evidence  or  no  data  from 
epidemiologic  studies.  Possible  human 
carcinogens,  may  be  suitable  for  Tier  I 
criterion  development  where  studies  have 


been  well-conducted  albeit  are  limited,  when 
compared  to  studies  used  in  classifying 
human  and  probable  human  carcinogens, 
because  they  involve  only  a  single  species, 
strain  or  experiment  which  does  not 
demonstrate  a  high  incidence,  unusual  site  or 
type  of  tumor,  or  early  onset.  Possible  human 
carcinogens  are  agenU  with  limited  evidence 
of  carcinogenicity  in  animals  in  the  absence 
of  human  data.  Limited  evidence  includes  a 
wide  variety  of  evidence,  e.g..  (a)  a  malignant 
tumor  response  in  a  single  well-conducted 
experiment  that  does  not  meet  conditions  for 
sufficient  evidence,  (b)  tumor  response  of 
marginal  statistical  significance  in  studies 
having  inadequate  design  or  reporting,  (c) 
benign  but  not  malignant  tumors  with  an 
agent  showing  no  response  in  a  variety  of 
short-term  tests  for  mutagenicity,  and  (d) 
response  of  marginal  statistical  significance 
in  a  tissue  known  to  have  a  high  or  variable 
background  rate. 

a.  The  weight  of  evidence  for 
carcinogenicity  from  studies  in  humans  is 
classified  as: 

i.  Sufficient  when  the  evidence  indicates 
that  there  is  a  causal  relationship  between 
the  agent  and  human  cancer. 

ii.  Limited  when  the  evidence  indicates 
that  a  causal  interpretation  is  credible,  but 
that  alternative  explanations,  such  as  chance, 
bias,  or  confounding,  could  not  adequately  be 
excluded. 

iii.  Inadequate  when  the  evidence  indicates 
that  one  of  two  conditions  prevailed: 

(a)  There  were  few  pertinent  data,  or 

(b)  The  available  studies,  while  showing 
evidence  of  association,  did  not  exclude 
chance,  bias,  or  confounding  and  therefore  a 
causal  interpretation  is  not  credible. 

b.  The  weight  of  evidence  for 
carcinogenicity  frtjm  studies  in  experimental 
animals  is  classified  as: 

i.  Sufficient  when  the  evidence  indicates 
that  there  is  an  increased  incidence  of 
malignant  tumors  or  combined  malignant 
and  benign  tumors: 

(a)  In  multiple  species  or  strains; 

(b)  In  multiple  experiments  (e.g.,  with 
different  routes  of  administration  or  using 
different  dose  levels);  or 

(c)  To  an  unusual  degree  in  a  single 
experiment  with  regardto  high  incidence, 
unusual  site  or  type  of  timior,  or  early  age  at 
onset. 

Additional  evidence  may  be  provided  by  data 
on  dose-response  effects,  as  well  as 
information  frnm  short-term  tests  or  on 
chemical  structure. 

ii.  Limited  when  the  data  suggest  a 
carcinogenic  effect  but  are  limited  because: 

(a)  The  studies  involve  a  single  species, 
strain,  or  experiment  and  do  not  meet  criteria 
for  sufficient  evidence  (see  preceding 
paragraph);  or 

(b)  The  experiments  are  restricted  by 
inadequate  dosage  levels,  inadequate 
duration  of  exposure  to  the  agent.  Inadequate 
period  of  follow-up,  poor  survival,  too  few 
animals,  or  inadequate  reporting;  or 

(c)  The  studies  indicate  an  increase  in  the 
incidence  of  benign  tumors  only. 

iii.  Inadequate  when,  because  of  major 
qualitative  or  quantitative  limitations,  the 
evidence  cannot  be  interpreted  as  showing 
either  the  presence  or  absence  of  a 
carcinogenic  effect 
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2.  Tier  11:  Weight-of-evidence  of  possible 
human  carcinogenic  effects  sufficient  to 
derive  a  Tier  Q  hunian  cancer  value  shall 
include  those  possible  human  carcinogens, 
with  data  sufficient  for  quantitative  risk 
assessment,  however  inadequate  for  Tier  I 
criterion  development  due  to  a  tumor 
response  of  marginal  statistical  significance 
or  inability  to  derive  a  strong  dose-response 
relationship. 

B.  Noncarcinogens 

All  available  toxicity  data  shall  be 
evaluated  considering  the  full  range  of 
possible  health  effects  of  a  chemical,  i.e., 
acute/subacute,  chronic/subchronic  and 
reproductive/developmental  effects,  in  order 
to  best  describe  the  dose-response 
relationship  of  the  chemical,  and  to  calculate 
human  noncancer  criteria  and  values  data 
which  will  protect  against  the  most  sensitive 
endpoint(s)  of  toxicity.  Although  it  is 
desirable  to  have  an  extensive  database 
which  considers  a  wide  range  of  possible 
adverse  effects,  this  type  of  data  exists  for  a 
very  limited  number  of  chemicals.  For  many 
others,  there  is  a  range  in  quality  and 
quantity  of  data  available.  To  assure 
minimum  reliability  of  criteria  and  values,  it 
is  necessary  to  establish  a  Tniniirnini  database 
below  which  development  of  criteria  or 
values  cannot  proceed.  The  following, 
although  not  ideal,  represent  the  minimum 
data  sets  necessary  for  this  procedure. 

1.  Tier  /.  The  minimum  data  sufficient  to 
derive  a  Tier  I  human  criterion  shall  include 
at  least  one  well-conducted  epidemiologic 
study  or  animal  study.  A  well-conducted 
epidemiologic  study  for  a  Tier  1  himian 
noncancer  criterion  must  quantify  exposure 
level{s)  and  demonstrate  positive  association 
between  exposure  to  a  chemical  and  adverse 
effect(s)  in  humans.  A  well-conducted  study 
in  animals  must  demonstrate  a  dose  response 
relationship  involving  one  or  more  critical 
effect(s)  biologically  relevant  to  humans.  (For 
example,  study  results  &x)m  an  animal  whose 
pharmacokinetics  and  toxicokinetics  match 
those  of  a  human  would  be  considered  most 
biologically  relevant.)  Ideally,  the  duration  of 
a  study  should  span  multiple  generations  of 
exposed  test  species  or  at  least  a  major 
portion  of  the  lifespan  of  one  generation. 
This  type  of  data  is  currently  very  limited.  By 
the  use  of  uncertainty  adjustments,  shorter 
tenn  studies  (such  as  90-day  subchronic 
studies)  with  evaluation  of  more  limited 
effect(s)  may  be  used  to  extrapolate  to  longer 
exposures  or  to  account  for  a  variety  of 
adverse  effects.  For  Tier  I  criteria  developed 
pursuant  to  this  procedure,  such  a  limited 
study  must  be  conducted  for  at  least  90  days 
in  rodents  or  10  percent  of  the  lifespan  of 
other  appropriate  test  species  and 
demonstrate  a  no  observable  adverse  effect 
level  (NOAEL).  Chronic  studies  of  one  year 
or  longer  in  rodents  or  50  percent  of  the 
bfespan  or  greater  in  other  appropriate  test 
species  that  demonstrate  a  lowest  observable 
adverse  effect  level  (LOAEL)  may  be 
sufficient  for  use  in  Tier  I  criterion  derivation 
if  the  effects  observed  at  the  LOAEL  were 
relatively  mild  and  reversible  as  compared  to 
effects  at  higher  doses.  This  does  not 
preclude  the  use  of  a  LOAEL  from  a  study 
with  only  one  or  two  doses  if  the  effects 
observed  appear  minimal  when  compared  to 


effect  levels  observed  at  higher  doses  in  other 
studies. 

2.  Tier  II:  When  sufficient  data  are  not 
available  to  meet  the  Tier  I  data 
requirements,  a  more  hmited  database  may 
be  considered  for  Tier  II  values  development. 
As  with  Tier  I,  all  available  data  shall  be 
considered  and  ideally  should  address  a 
range  of  adverse  health  effects  with  exposure 
over  a  substantial  portion  of  the  lifespan  (or 
multiple  generations)  of  the  test  species. 
When  such  data  are  lacking  it  may  be 
necessary  to  rely  on  less  than  ideal  data  in 
order  to  establish  a  Tier  II  value.  With  the  use 
of  appropriate  uncertainty  factors  to  account 
for  such  limited  data,  the  minimum  data 
sufficient  to  derive  a  Tier  II  value  shall 
include  a  NOAEL  from  at  least  one  well- 
conducted  short-term  repeated  dose  study. 
This  study  shall  be  of  at  least  28  days 
duration,  in  animals  demonstrating  a  dose- 
response,  and  involving  effects  biologically 
relevant  to  humans.  Data  from  studies  of 
longer  duration  (greater  than  28  days)  and 
LOAELs  from  such  studies  may  be  more 
appropriate  in  some  cases  for  derivation  of 
Tier  II  values.  Use  of  a  particular  LOAEL 
should  be  based  on  consideration  of  the 
following  information:  severity  of  effect, 
quality  of  the  study  and  duration  of  the 
study.  An  additional  uncertainty  factor  may 
be  applied  to  a  LOAEL  or  NOAEL  in  addition 
to  the  standard  uncertainty  factors  which 
account  for  intra-  and  interspecies  variability 
(and  for  a  lack  of  an  identifiable  NOAEL 
when  a  LOAEL  is  used),  in  order  to  further 
accommodate  the  extrapolation  of  short 
study  duration  (28  days)  to  lifetime  exposure 
and  to  compensate  for  the  lack  of  a  complete 
toxicological  data  base.  Structure-activity 
relationships  (SAR)  may  be  used  along  with 
all  other  data  available  on  a  chemical  to 
determine  the  appropriate  additional 
uncertainty  fector  to  be  used  with  such 
limited  data. 

III.  Principles  for  Development  of  Tier  I 
Criteria  or  Tier  II  Values 

The  fundamental  components  of  the 
procedure  to  calculate  Tier  I  criteria  or  Tier 
II  values  are  the  same.  However,  certain  of 
the  aspects  of  the  procedure  designed  to 
account  for  short-duration  studies  or  other 
limitations  in  data  are  more  likely  to  be 
relevant  in  deriving  Tier  n  values  than  Tier 
I  CTiteria. 

A.  Carcinogens 

1.  A  non-threshold  mechanism  of 
carcinogenesis  shall  be  assxuned  unless 
biological  data  adequately  demonstrate  the 
existence  of  a  threshold  on  a  chemical- 
specific  basis. 

2.  All  appropriate  human  epidemiologic 
data  and  animal  cancer  bioassay  data  shall  be 
considered.  Data  specific  to  an 
environmentally  appropriate  route  of 
exposure  shall  be  used.  Oral  exposure  should 
be  used  preferentially  over  dermal  and 
inhalation.  The  risk  associated  dose  shall  be 
set  at  a  level  corresponding  to  an  incremental 
cancer  risk  of  one  in  100,000.  If  acceptable 
human  epidemiologic  data  are  available  for  a 
chemical,  it  shall  be  used  to  derive  the  risk 
associated  dose.  If  acceptable  human 
epidemiologic  data  are  not  available,  the  risk 
associated  dose  shall  be  derived  from 


available  animal  bioassay  data.  Data  from  a 
species  that  responds  most  like  humans  is 
preferred  where  all  other  considerations 
regarding  quality  of  data  are  equal.  For 
example,  in  the  absence  of  data  to  distinguish 
the  most  relevant  species,  data  from  the  most 
sensitive  species  tested,  i.e.,  the  species 
showing  a  carcinogenic  effect  at  the  lowest 
administered  dose,  shall  generally  be  used. 

3.  When  animal  bioassay  data  are  used  and 
a  non-threshold  mechanism  of 
carcinogenicity  is  assumed,  the  data  are  fitted 
to  a  linearized  multistage  computer  model 
(e.g,  Global  '86  or  equivalent  model).  Global 
'86  is  the  linearized  multistage  model, 
derived  by  Howe,  Crump  and  Van 
Landingham  (1986)  which  EPA  uses  to 
determine  cancer  potencies.  The  upper- 
bound  95  percent  confidence  limit  on  risk 
(or,  the  lower  95  percent  confidence  limit  on 
dose)  at  the  one  in  100,000  risk  level  shall 

be  used  to  calculate  a  risk  associated  dose 
(RAD).  Other  models,  including 
modifications  or  variations  of  the  linear 
multistage  model  which  consider  the  data 
more  appropriately  may  be  used  on  a  case- 
by-case  basis. 

4.  If  the  duration  of  experiment  is 
significantly  less  than  the  natural  lifespan  of 
the  test  animal  (for  example,  as  cited  in  the 
Human  Health  TSD.  78  weeks  for  mice  and 
90  weeks  for  rats),  the  slope  will  be  adjusted 
to  compensate  for  latent  tumors  which  were 
not  expressed  (see,  e.g.,  U.S.  EPA,  1980.) 

5.  A  species  scaling  factor  shall  be  used  to 
account  for  differences  between  test  species 
and  humans.  It  shall  be  assimied  that 
milligrams  per  surface  area  per  day  is  an 
equivalent  dose  between  species  (U.S.  EPA, 
1986).  All  doses  presented  in  mg/kg 
bodyweight  will  be  converted  to  an 
equivalent  surface  area  dose  by  raising  the 
mg/kg  dose  to  the  Va  power.  However,  if 
adequate  pharmacokinetic  and  metabolism 
studies  are  available,  these  data  may  be 
factored  into  the  adjustment  for  species 
differences  on  a  case-by-case  basis. 

6.  Additional  data  selection  and 
adjustment  decisions  must  also  be  made  in 
the  process  of  quantifying  risk.  Consideration 
must  be  given  to  tumor  selection  for 
modeling,  e.g.,  pooling  estimates  for  multiple 
tumor  types  and  identifying  and  combining 
benign  and  malignant  tumors.  All  doses  shall 
be  adjusted  to  give  an  average  daily  dose  over 
the  study  duration.  Adjustments  in  the  rate 
of  tumor  response  must  be  made  for  early 
mortalify  in  test  species.  The  goodness-of-fit 
of  the  model  to  the  data  must  also  be 
assessed. 

7.  When  a  linear,  non-threshold  dose 
response  relationship  is  assumed,  the  risk 
associated  dose  shall  be  calculated  using  the 
following  equation; 


RAD  = 


0.00001 


Where: 

RAD  =  risk  associated  dose  in  milligrams 
of  toxicant  per  kilogram  body  weight  per  day 
(mg/kg/day). 

0.00001  (1  x  10-')  =  incremental  risk  of 
developing  cancer  equal  to  one  in  100,000. 

qi *  =  slope  factor  (mg/kg/day) " '. 
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8.  If  human  epidemiologic  data  and/or 
other  biological  data  (animal)  indicate  that  a 
chemical  causes  cancer  via  a  threshold 
mechanism,  the  risk  associated  dose  may  be 
calculated  via  a  method  which  assumes  a 
threshold  mechanism  is  operative  on  a  case- 
by-case  basis. 

B.  Noncarcinogens 

1.  Noncarcinogens  shall  generally  be 
assumed  to  have  a  threshold  dose  or 
concentration  below  which  no  adverse  effects 
should  be  observed.  Therefore,  the  Tier  I 
criterion  or  Tier  II  value  is  the  maximum 
water  conoentration  of  a  substance  at  or 
below  which  a  lifetime  exposure  from 
drinking  the  water,  consuming  fish  caught  in 
the  water,  and  ingesting  water  as  a  result  of 
participating  in  water-related  recreation 
activities  is  likely  to  be  without  appreciable 
risk  of  deleterious  effects. 

For  some  noncarcinogens,  there  may  not  be 
a  threshold  dose  below  which  no  adverse 
effects  should  be  observed.  Chemicals  acting 
as  genotoxlc  teratogens  and  germline 
mutagens  are  thought  to  possibly  produce 
reproductive  and/or  developmental  effects 
via  a  genetically  linked  mechanism  which 
may  have  no  threshold.  Other  chemicals  also 
may  not  demonstrate  a  threshold.  Criteria  for 
these  types  of  chemicals  will  be  established 
on  a  case-by-case  basis  using  appropriate 
assumptions  reflecting  the  likelihood  that  no 
threshold  eocists. 

2.  All  appropriate  human  and  animal 
toxicologic  data  shall  be  reviewed  and 
evaluated.  Exposure  should  be  via  a  route 
most  relevant  to  environmental  exp)osure. 
When  acceptable  human  data  are  not 
available  (e.g.,  well-conducted  epidemiologic 
studies),  animal  data  from  species  most 
biologically  relevant  to  humans  shall  be 
used.  In  the  absence  of  data  to  distingiiish  the 
most  relevant  species,  data  from  the  most 
sensitive  animal  species  tested,  i.e.,  the 
species  showing  a  toxic  effect  at  the  lowest 
administered  dose  (given  a  relevant  route  of 
exposure),  shall  generally  be  used. 

3.  Minimum  data  requirements  are 
specified  in  section  n.B  of  this  appendix  The 
experimental  exposure  level  representing  the 
highest  level  tested  at  which  no  adverse 
e^cts  were  demonstrated  (NOAEL)  from 
studies  satisfying  the  provisions  of  section 
n.B  of  this  appendix  shall  be  used  for  criteria 
calculations.  In  the  absence  of  a  NOAEL,  the 
lowest  observable  adverse  effect  level 
(LOAEL)  bom  studies  satisfying  the 
provisions  of  section  II.B  of  this  appendix 
may  be  used  if  it  is  based  on  relatively  mild 
and  reversible  effects. 

4.  Uncertainty  factors  shall  be  used  to 
account  for  the  uncertainties  in  predicting 
acceptable  dose  levels  for  the  general  human 
population  based  upon  experimental  animal 
data  or  limited  human  data. 

a.  An  unoertainty  &ctor  of  10  shall 
generally  be  used  when  extrapolating  fzxxn 
valid  experimental  results  from  studies  on 
prolonged  exposure  to  average  healthy 
humans.  This  10-fold  factor  is  used  to  protect 
sensitive  members  of  the  human  population. 

b.  An  unoertainty  fector  of  100  shall 
generally  be  used  when  extrapolating  from 
valid  results  of  long-term  studies  on 
experimental  animals  when  results  of  studies 
of  human  exposure  are  not  available  or  are 


inadequate.  In  comparison  to  a.  above,  this 
represents  an  additional  10-fold  imcertainty 
factor  in  extrapolating  data  frtim  the  average 
animal  to  the  average  human. 

c.  An  uncertainty  factor  of  up  to  1000  shall 
generally  be  used  when  extrapolating  from 
animal  studies  for  which  the  exposure 
duration  is  less  than  chronic  or  when  other 
significant  deficiencies  in  study  quality  are 
present,  and  when  useful  long-term  human 
data  are  not  available.  In  comparison  to  b, 
above,  this  represents  an  additional 
uncertainty  factor  of  up  to  10-fold.  The  level 
of  additional  uncertainty  applied  for 
subchronic  exposure  depends  on  the 
duration  of  the  study  used  relative  to  the 
lifetime  of  the  experimental  animal. 

d.  An  additional  uncertainty  factor  of 
between  one  and  ten  may  be  used  when 
deriving  a  criterion  troia  a  lowest  observable 
adverse  effect  level  (LOAEL).  This 
uncertainty  factor  accounts  for  the  lack  of  an 
identifiable  no  observable  adverse  effect  level 
(NOAEL).  The  level  of  additional  uncertainty 
applied  may  depend  upon  the  severity  of  the 
observed  adverse  effect. 

e.  An  additional  uncertainty  factor  of 
between  one  and  ten  may  be  applied  when 
there  are  limited  effects  data  or  incomplete 
subacute  or  chronic  toxicity  data.  The  level 
of  quality  and  quantity  of  the  experimental 
data  available  as  well  as  structure-activity 
relationships  may  be  used  to  determine  the 
factor  selected. 

f.  When  deriving  an  uncertainty  factor  in 
developing  a  Tier  I  criterion  or  Tier  n  value, 
the  total  uncertainty,  as  calculated  following 
the  guidance  of  4.a-e,  cited  above,  shall  not 
exceed  30,000. 

5.  All  study  results  shall  be  converted,  as 
necessary,  to  the  standard  unit  for  acceptable 
daily  exposure  of  milligrams  of  toxicant  per 
kilogram  of  body  weight  per  day  (mg/kg/day). 
Doses  will  be  adjusted  for  continuous 
exposure,  i.e.,  seven  days/week,  24  hours/ 
day,  etc. 

C  Criteria  and  Value  Derivation 

1.  Standard  Exposure  AssumpUons.  The 
following  represent  the  standard  exposure 
assumptions  used  to  calculate  Tier  I  criteria 
and  Tier  D  values  for  carcinogens  and 
noncarcinogens.  Higher  levels  of  exposure 
may  be  assiuned  by  States  and  Tribes 
pursuant  to  CWA  section  510.  or  where 
appropriate  in  deriving  site-specific  criteria 
pursuant  to  procedure  1  in  appendix  F  to 
part  132. 

Wh  B  weight  of  an  average  human 
(Wh  =  70kg). 

WCd  =  per  capita  water  consumption 
(both  drinking  and  incidental  exposure] 
for  surface  waters  classified  as  public 
water  supplies  =  two  liters/day. 
or 

WCr  =  per  capita  incidental  daily 
water  Ingestion  for  surface  waters  not 
used  as  human  drinking  water  sources 
=  0.01  liters/day. 

FC  «  per  capita  daily  consumption  of 
regionally  caught  freshwater  fish  « 
0.015  kg/day. 

BAF  =  bioacamiulation  factor,  as 
derived  using  the  BAF  methodology  in 
appendix  B  to  part  132. 


2.  Carcinogens.  The  Tier  I  human 
cancer  criteria  or  Tier  II  values  shall  be 
calculated  as  follows: 


HCV  = 


RADxWh 


WC  +  (FCxBAF) 

Where: 

HCV  s  Human  Cancer  Value  in 
milligrams  per  hter  (mg/L). 

RAD  s  Risk  associated  dose  in 
mtiligrams  toxicant  per  kilogram  body 
weight  per  day  (mg/kg/day)  that  is 
associated  with  a  lifetime  incremental 
cancer  risk  equal  to  one  in  100,000. 

Wh  »  weight  of  an  average  human 
(Wh  =  70kg). 

WQi  =  per  capita  water  consumption 
(both  drinking  and  incidental  exposure) 
for  surfece  waters  classified  as  pubUc 
water  supplies  =  two  liters/day. 
or 

WC,  «  per  capita  incidental  daily 
water  ingestion  for  surface  waters  not 
used  as  human  drinking  water  sources 
=  0.01  hters/day. 

FC  =  per  capita  daily  consumption  of 
regionally  caught  freshwater  fish  = 
0.015  kg/day. 

BAF  «  bioaccimiulation  factor,  as 
derived  using  the  BAF  methodology  in 
appendix  B  to  part  132. 

3.  Noncarcinogens.  The  Tier  I  human 
noncancer  criteria  or  Tier  II  values  shall 
be  calculated  as  follows: 


HNV  = 


ADExWhxRSC 
WC  +  (FCxBAF) 


V/here: 

HNV  =  Human  noncancer  value  in 
milligrams  per  Uter  (mg/L). 

ADE  s  Acceptable  daily  exposure  in 
milligrams  toxicant  per  kilogram  body 
weight  per  day  (mg/kg/day). 

RSC  =  Relative  source  contribution 
factor  of  0.8  for  bioaccuraulative 
chemicals  of  concern.  This  shall  be 
applied  to  bioaccumulative  chemicals  of 
concern. 

Wh  s  weight  of  an  average  human 
(Wh  «  70kg). 

WCd  =  per  capita  water  consumption 
(both  drinking  and  incidental  exposure) 
for  sin-face  waters  classified  as  public 
water  supplies  =  two  Uters/day. 
or 

WG  =  per  capita  incidental  daily 
water  ingestion  for  surface  waters  not 
used  as  human  drinking  water  sources 
-  0.01  Uters/day. 

FC  =  per  capita  daily  consumption  of 
regionally  caught  freshwater  fish  ■ 
0.015  kg/day. 

BAF  =  bioaccumulation  factor,  as 
derived  using  the  BAF  methodology  In 
appendix  B  to  part  132. 
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Appendix  D  to  Part  132 — Great  Lakes 
Water  Quality  Initiative  Methodology 
for  the  Development  of  Wildlife  Criteria 
and  Values 

/.  Introduction 

A  Great  Lakes  Water  Quality  Wildlife 
Criterion  (GLWC)  is  the  concentration  of  a 
substance  which,  if  not  exceeded,  protects 
avian  and  mammalian  wildlife  populations 
inhabiting  the  Great  Lakes  basin  from  adverse 
effects  resulting  from  the  ingestion  of  surface 
waters  and  aquatic  prey  taken  from  surfece 
waters  of  the  Great  Lakes  System.  These 
criteria  are  numeric  or  narrative  in  nature 
and  are  based  on  existing  toxicological 
studies  of  the  substance  of  concern  and 
quantitative  information  about  the  exposure 
of  wildlife  species  to  the  substance  (i.e.,  food 
and  water  consimiption  rates).  Since 
toxicological  and  exposure  data  for 
individual  wildlife  sp>ecies  is  limited,  a 
GLWC  is  derived  using  a  methodology 
similar  to  that  used  to  derive  noncancer 
human  health  criteria  (Barnes  and  Dourson, 
1988:  NAS.  1977;  NAS,  1980;  U.S.  EPA. 
1980).  Separate  avian  and  mammalian  values 
are  developed  using  taxonomic  class-specific 
toxicity  data  and  exposure  data  for  five 
representative  Great  Lakes  basin  wildlife 
species.  The  representative  wildlife  species 
selected  are  representative  of  avian  and 
mammalian  species  resident  in  the  Great 
Lakes  basin  which  are  likely  to  experience 
significant  exposure  to  contaminants  through 
the  aquatic  food  web;  they  are  the  bald  eagle, 
osprey,  belted  kingfisher,  mink,  and  river 
otter.  Taxonomic  class-sp>ecific  avian  and 
mammalian  Wildlife  Values  (WVs) — 
concentrations  of  a  substance  which  if  not 
exceeded  should  protect  the  wildlife 
species — are  calculated  using  the  geometric 
means  of  the  species'  WVs  and  the  lower  of 
the  mammalian  and  avian  WVs  is  selected  as 
the  GLWC 

This  appendix  establishes  a  two-tiered 
approach  to  the  protection  of  avian  and 
mammalian  communities  In  the  Great  Lakes 
basin.  This  appendix  sets  forth  the  method 
for  deriving  both  Tier  I  criteria  and  Tier  D 
values. 


n.  Calculation  of  Wildlife  Values  for  Tier  I 
Criteria  and  Tier  n  Value  Development 

Table  4  of  part  132  and  Table  D-1  of  this 
appendix  to  part  132  contain  the  proposed 
Tier  I  criteria  calculated  by  EPA  pursuant  to 
the  provisions  below.  No  Tier  0  values  have 
been  calculated. 

A.  Equation  for  Avian  and  Mammalian 
Wildlife  Values 

The  Tier  I  GLWC  is  the  lower  of  the  two 
taxonomic  class-specific  wildlife  values.  A 
Tier  II  value  may  be  based  on  the  wildlife 
value  derived  bom  a  single  taxonomic  class. 
These  wildlife  values  are  calculated  using  the 
equation  presented  below. 

^yy  _  [NOAEL  X  SSF]  x  Wt ^ 
Wa+[FaXBAF] 

Where: 

WV  =  Wildlife  value  in  milligrams  of 
substance  per  liter  (mg/L). 

NOAEL  =  No  observed  adverse  effect 
level  in  milligrams  of  substance  per 
kilogram  of  body  weight  per  day  (mg/kg- 
d)  as  derived  from  mammalian  or  avian 
studies  as  described  in  section  lI.E  of 
this  document. 

WtA  =  Average  weight  in  kilograms 
(kg)  for  the  representative  species 
identified  for  protection  or  the  species 
identified  as  requiring  greater 
protection. 

Wa  =  Average  daily  volume  of  water 
consumed  in  Uters  per  day  (L/d)  by  the 
representative  species  identified  for 
protection  or  the  species  identified  as 
requiring  greater  protection. 

SSF  =  Species  sensitivity  factor.  An 
extrapolation  factor  to  account  for 
differences  in  toxicity  between  species. 
Further  information  is  provided  in 
section  m.I  of  this  document. 

Fa  =  Average  daily  amount  of  food 
consumed  In  kilograms  per  day  (kg/d) 
by  the  representative  species  identified 
for  protection  or  the  species  identified 
as  requiring  greater  protection. 

BAF  =  Aquatic  life  bioaccumulation 
factor  for  wildlife  in  liters  per  kilogram 
(L/kg).  Chosen  using  guidelines  for 
wildlife  presented  in  appendix  B  to  part 
132,  Methodology  for  Development  of 
Bioaccumulation  Factors. 

The  term  "wildlife  value"  is  used  to  denote 
any  value  which  results  from  each 
application  of  the  equation  presented  above 
or  any  averaging  of  such  numbers.  It  can  refer 
to  values  derived  using  either  the  Tier  I  or 
Tier  n  database  requirements.  Wildlife  values 
calculated  for  the  representative  species  are 
used  to  calculate  taxonomic  class-specific 
wildlife  values.  "Tier  II  wildlife  value,"  or 
"Tier  II  value,"  is  used  to  denote  any  final 
number  derived  frtim  data  meeting  only  the 
Tier  n  requirements  and  using  the  procedure 
presented  in  this  docimient  "Tier  I  wildlife 
value,"  or  Tier  I  value,"  is  used  to  denote  any 
final  number  derived  bom  data  meeting  the 
Tier  I  database  requirements  calculated  using 


the  procedure  presented  in  this  document 
"Tier  I  criteria"  are  the  four  wildlife  criteria 
presented  in  Table  4  of  part  132  and  in  Table 
I>-1  of  this  appendix  to  part  132. 

B.  Identification  of  Representative  Species  for 
Protection 

Piscivorous  species  are  identified  as  the 
focus  of  concern  for  wildlife  criteria 
development  in  the  Great  Lakes.  An  analysis 
of  known  or  estimated  exposure  components 
for  avian  and  mammalian  wildlife  species  is 
presented  in  the  Technical  Support 
Docimient  for  Wildlife  Criteria  (U.S.  EPA, 
1993a).  This  analysis  identifies  three  avian 
species  and  two  mammalian  species  as 
representative  species  for  protection.  The 
NOAEL  obtained  frtjm  toxicity  data  for  each 
taxonomic  class  is  used  to  calculate  Wildlife 
Values  (WVs)  for  each  of  the  five 
representative  species  identified  for 
protection. 

Because  of  the  lack  of  empirical  species- 
specific  exposure  information  for  all  wildlife 
species  In  each  taxonomic  class,  the 
geometric  means  of  wildlife  values  for  the 
representative  species  within  each  taxonomic 
class  are  used  to  determine  the  taxonomic 
class-specific  wildllfa  value. 

C.  Identification  of  Species  Requiring  Greater 
Protection 

If  exposure  and/or  hazard  data  identifies  a 
Great  Lakes  basin  avian  or  mammalian 
wildlife  species  which  is  at  risk,  for  which 
the  wildlife  criteria  or  Tier  II  value  based  on 
the  representative  species  may  not  be 
adequately  protective,  the  final  avian  or 
mammalian  WV  will  be  calculated 
specifically  for  that  species.  A  class-specific 
WV  for  a  species  determined  to  require 
greater  protection  is  calculated  using  the 
equation  presented  above,  but  using  exposure 
information  for  the  species  determined  to 
require  greater  protection.  Toxicity 
Information  specific  for  that  species  Is  also 
used  if  it  is  available.  This  provision  can  be 
Invoked  In  the  derivation  of  site-specific 
criteria  where  a  wildlife  sp>ecles  has  been 
determined  to  require  greater  protection. 

D.  Calculation  of  Avian  and  Mammalian 
Wildlife  Values 

The  taxonomic  class-specific  Wildlife 
Values  (WV)  can  be  determined  in  two  ways, 
both  of  which  use  the  equation  presented 
above.  The  avian  WV  is  the  geometric  mean 
of  the  WVs  calculated  for  the  three 
representative  avian  species  Identified  for 
protection  or  It  is  the  WV  calculated  for  an 
avian  species  determined  to  require  greater 
protection.  The  mammalian  WV  Is  the 
geometric  mean  of  the  WVs  calculated  for  the 
two  representative  mammalian  species  or  it 
Is  the  WV  calculated  for  a  mammalian 
species  determined  to  require  greater 
protection.  When  a  WV  is  calculated  for  a 
sj)ecies  determined  to  require  greater 
protection,  the  taxonomic  class-specific  WV 
for  use  In  the  determination  of  a  GLWC  is  the 
lower  of  the  WVs  calculated  for  the  given 
taxonomic  class  (the  geometric  mean  of  the 
WVs  calculated  for  the  representative  species 
or  the  WV  calculated  for  the  species 
determined  to  require  greater  protection). 
The  Tier  I  GLWC  is  set  equivalent  to  the 
lower  of  the  avian  or  mammalian  WVs 
determined. 
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T.  Parameters  of  the  Hazard  Component  of 
the  Wildlife  Criteria  Methodology 

A.  DefiniUons 

The  following  definitions  provide 
additional  specificity  and  guidance  in  the 
evaluation  of  toxicity  data  and  the 
application  of  this  methodology.  These 
definitions  are  applicable  to  both  Tier  I 
criteria  and  Tier  D  value  development 

AcceptaUe  endpoints.  For  the  purpose  of 
wildlife  criteria  derivation,  acceptable 
subchronic  and  chronic  endp>oints  are  those 
which  affect  organismal  growth  or  viability, 
or  reproductive  or  developmental  success  or 
any  other  endpoint  which  is,  or  is  directly 
related  to,  parameters  that  influence 
population  dynamics. 

Chronic  effect  An  adverse  e£bct,  measured 
by  assessing  an  acceptable  endpoint, 
resulting  from  continual  exposure  over 
several  generations,  or  at  least  over  a 
significant  part  of  the  test  species  projected 
life  span  or  life  stage. 

Lowest-observed-adverse-effect-Ieval 
(LOAEL).  The  lowest  tested  dose  or 
concentration  of  a  substance  which  resulted 
in  an  observed  adverse  effect  in  exposed  test 
organisms  when  all  higher  doses  or 
concentrations  resulted  in  the  same  or  more 
severe  effects. 

No-observed-adverse-effect-level  (NOAEL). 
The  highest  tested  dose  or  concentration  of 
a  substance  which  did  not  result  In  an 
observed  adverse  effect  in  exposed  test 
organisms. 

Subchronic  effect.  An  adverse  effect, 
measured  by  assessing  an  acceptable 
endpoint,  resulting  from  continual  exposure 
for  a  period  of  time  less  than  that  deemed 
necessary  for  a  chronic  test 

B.  Minimum  Toxicity  Database  for  Tier  I 
Criteria  Development 

A  NOAEL  or  LOAEL  value  is  required  for 
criterion  calculation.  To  derive  a  Tier  I 
criterion  far  ivildlife,  the  minimum  toxicity 
database  required  must  provide  enough  data 
to  generate  a  subchronic  or  chronic  dose- 
response  ctuve  for  any  given  substance  for 
both  manmalian  and  avian  species. 

In  reviewing  the  toxicity  data  available 
which  meets  the  minimum  data  requirements 
for  each  taxonomic  class,  the  following  order 
of  preference  shall  be  applied  to  select  the 
appropriate  NOAEL  or  LOAEL  to  be  used  for 
calcuUtioa  of  individual  wildlife  values. 
Data  from  peer-reviewed  field  studies  of 
wildlife  species  takes  precedence  over  other 
types  of  studies.  An  acceptable  field  study 
must  be  of  subchronic  or  chronic  duration, 
provide  a  defensible,  chemical-specific  dose- 
response  curve  in  which  cause  and  effect  are 
cleariy  established,  and  assess  acceptable 
endpoints  ai  defined  in  this  document  When 
acceptable  wildlife  field  studies  are  not 
available,  the  needed  toxicity  information 
may  come  from  peer-reviewed  laboratory 
studies.  When  laboratory  studies  are  used, 
preference  shall  be  given  to  laboratory 
studies  with  wildlife  species  over  traditional 
laboratory  animals  to  reduce  uncertainties  in 
making  interspecies  extTBpolations. 
Whenever  possible,  all  available  laboratory 
data  and  field  studies  shall  be  reviewed  to 
corroborate  the  final  GLWC,  to  assess  the 
reasonableness  of  the  toxicity  value  used, 


and  to  assess  the  appropriateness  of  any 
imcertainty  factors  which  are  applied. 
When  laboratory  data  are  us«l,  the 
following  requirements  must  be  met: 

1.  The  mammalian  data  must  come  from  at 
least  one  well-conducted  study  of  90  days  or 
greater  designed  to  observe  subchronic  or 
cJironic  effects  as  defined  in  this  document 

2.  The  avian  data  must  come  from  at  least 
one  well-conducted  study  of  28  days  or 
greater  designed  to  observe  subchronic  or 
chronic  effects  as  defined  in  this  document 

In  reviewing  the  studies  from  which  a 
NOAEL  is  derived  for  use  in  calculating  a 
wildlife  value,  studies  Involving  exposure 
routes  other  than  oral  may  be  considered 
only  when  an  equivalent  oral  daily  dose  can 
be  estimated  and  technically  justified.  This  is 
because  the  mechanism  of  toxicity  and/ or 
issues  of  dosimetry  (e.g.  delivered  dose  to 
target  organs,  extent  of  xenobiotic 
metabolism,  etc.)  for  other  routes  of  exposure 
(e.g.,  dermal  or  inhalation)  may  differ,  and 
the  criteria  and  value  calculations  are  based 
on  an  oral  route  of  exposure. 

In  assessing  the  studies  which  meet  the 
minimum  data  requirements,  preference 
should  be  given  to  studies  which  assess 
effects  on  developmental  or  reproductive 
endjxjints  because,  in  general,  these  are  more 
important  endpoints  in  ensuring  that  a 
population's  productivity  is  maintained. 

C  Minimum  Toxicity  Database  for  Tier  D 
Wildlife  Value  Development 

For  those  substances  for  which  Tier  I 
criteria  cannot  be  derived,  all  data  from  avian 
and  mammalian  species  may  be  considered 
in  the  development  of  Tier  D  values.  To 
derive  a  Tier  II  value  for  wildlife,  the 
minimum  toxicity  database  required  must 
provide  enough  data  to  generate  a  subchronic 
or  chronic  dose-response  curve  for  any  given 
substance  for  either  a  mammalian  or  avian 
species.  Subchronic  or  chronic  toxicity  data 
shall  be  used  to  derive  NOAELs  for  Tier  II 
values.  When  laboratory  data  for  avian 
species  is  used  to  calculate  a  Tier  II  wildlife 
value,  it  must  meet  the  same  requirements 
presented  above  for  Tier  I  criteria  derivation. 
When  laboratory  data  for  mammals  is  used  to 
calculate  a  Tier  II  wildlife  value,  a  28-day 
subchronic  study  which  assessed  acceptable 
endpoints  may  be  used  in  addition  to  studies 
which  meet  the  requirements  presented 
above  for  Tier  I  criteria  derivation.  Relevant 
LD50  or  eight-day  LC50  values  from  avian 
and  mammalian  studies  may  be  used  In 
support  of  subchronic  and  chronic  toxicity 
data;  however,  a  Tier  II  value  shall  not  be 
calculated  solely  on  the  basis  of  LD50  or 
eight-day  LC50  data. 

D.  Selection  of  NOAEL  or  LOAEL  DaU 

In  selecting  data  to  be  used  in  the 
derivation  of  wildlife  values,  the  nature  of 
the  observed  endpoints  will  be  the  primary 
selection  criterion.  All  data  not  part  of  the 
selected  subset  may  be  used  to  assess  the 
reasonableness  of  the  toxicity  value  and  the 
appropriateness  of  any  imcertainty  factor 
which  is  applied. 

1.  If  more  than  one  NOAEL  is  available 
within  a  taxonomic  class,  based  on  different 
endpoints  of  toxicity,  that  NOAEL  which 
likely  best  reflects  potential  impacts  to 
wildlife  populations  through  resultant 


changes  in  mortality  and/or  fecundity  rates 
shall  be  used  for  the  calculation  of  wildlife 
values. 

2.  If  more  than  one  NOAEL  is  available 
within  a  taxonomic  class  based  on  the  same 
endpoint  of  toxicity,  the  NOAEL  from  the 
most  sensitive  species  is  used. 

3.  If  more  than  one  NOAEL  based  on  the 
same  endpoint  of  toxicity  is  available  for  a 
given  species,  the  NOAEL  for  that  species 
shall  be  calculated  using  the  geometric  mean 
of  those  NOAELs. 

E.  Determination  of  the  NOAEL  in  Proper 

Units 

In  those  cases  in  which  a  NOAEL  is 
available  in  units  other  than  mg/kg-d,  the 
following  procedures  shall  be  used  to  convmt 
the  NOAEL  to  appropriate  units  prior  to 
calculating  a  wildlife  value. 

If  the  NOAEL  is  given  in  milligrams  of 
toxicant  per  liter  of  water  consimied  by  the 
test  animals  (mg/L),  the  NOAEL  shall  be 
multiplied  by  the  daily  average  volume  of 
water  consumed  by  the  test  animals  in  liters 
per  day  (L/d)  and  divided  by  the  average 
weight  of  the  test  animals  in  kilograms  (kg). 

If  the  NOAEL  is  given  in  milligrams  of 
toxicant  per  kilogram  of  food  consumed  by 
the  test  animals  (mg/kg),  the  NOAEL  shall  be 
multiplied  by  the  average  amount  of  food  in 
kilograms  consimied  daily  by  the  test  animals 
(kg/d)  and  divided  by  the  average  weight  of 
the  test  animulf  [q  kilograms  (kg). 

F.  Drinking  and  Feeding  Rates 

When  drinking  and  feeding  rates  and  body 
weight  are  needed  to  express  the  NOAEL  in 
mg/kg-d,  they  should  be  obtained  from  the 
study  from  which  the  NOAEL  was  derived. 
If  not  already  determined,  body  weight  and 
drinking  and  feeding  rates  are  to  be 
converted  to  a  wet  weight  basis. 

If  the  study  does  not  provide  the  needed 
values,  they  shall  be  determined  from 
appropriate  data  tables  for  the  particular 
study  species.  For  studies  done  with 
domestic  laboratory  animals,  the  following 
reference  should  be  consulted:  Registry  of 
Toxic  Effects  of  Chemical  Substances 
(National  Institute  for  Occupational  Safety 
and  Health,  the  latest  edition,  Qncinnati, 
OH).  When  insufficient  data  exist  for  other 
mammalian  or  avian  species,  the  aliometric 
equations  from  Calder  and  Braun  (1983)  and 
Nagy  (1987)  which  are  presented  below  shall 
be  applied  to  approximate  the  needed 
feeding  or  drinking  rates. 

For  mammalian  species  the  aliometric 
equations  are: 

1.  FA=0.0687x(WtA)°^^ 

Where: 
FA=F8edmg  rate  of  mammalian 

species  in  kilograms  per  day  (kg/d) 

dry  weight. 
WtA=Average  weight  in  kilograms  (kg) 

of  the  test  animals. 

2.  WA=0.099x(WtAf^ 

Where: 
WA=Drinking  rate  of  mammalian 
species  in  liters  per  day  (L/d). 
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WtA=Average  weight  in  kilograms  (kg) 

of  the  test  animals. 
For  avian  species  the  allometric 
equations  are: 


3.  Fa  =  0.0582  x(WtAf^ 

Where: 
FA=Feeding  rate  of  avian  species  in 

kilograms  per  day  (kg/d)  dry 

wei^t. 
WtA=Average  weight  in  kilograms  (kg) 

of  the  test  animals. 

4.  y/j^=  0.059  x{V/t^f^'' 

Where: 
WA=Drinking  rate  of  avian  species  in 

liters  per  day  lUd). 
WtA=Average  weight  in  kilograms  (kg) 

of  the  test  animals. 

G.  LOAEL  to  NOAEL  Extrapolations 

In  those  cases  in  which  a  NOAEL  is 
unavailable  and  a  LOAEL  is  available,  the 
LOAEL  may  be  adjusted  to  estimate  the 
NOAEL  Typically,  the  LOAEL  is  divided  by 
an  uncertainty  factor  to  estimate  a  NOAEL  for 
use  in  deriving  wildlife  values.  The  value  of 
the  uncertainty  factor  is  typically  within  the 
range  of  1.0  and  10,  depending  on  the  dose- 
response  curve.  Additional  references  which 
support  this  concept  and  are  useful  in 
choosing  an  appropriate  LOAEL  to  NOAEL 
uncertainty  factor  are  provided  in  the 
Technical  Support  Document  for  Wildlife 
Criteria  (U.S.  EPA,  1993a).  Assistance  in 
choosing  an  appropriate  LOAEL  to  NOAEL 
imcertainty  factor  is  also  provided  in 
appendix  A  to  the  Great  Lakes  Water  Quality 
Initiative  (GLWQI)  Technical  Support 
Document  for  Human  Health  Criteria  and 
Values  (U.S.  EPA,  1993b). 

H.  Subchronic  to  Chronic  Extrapolations 

In  certain  instances  where  only  subchronic 
data  are  available,  the  NOAEL  may  be 
divided  by  an  uncertainty  factor  to 
extrapolate  from  subchronic  to  chronic 
levels.  Typically  the  value  of  the  uncertainty 
factor  is  within  the  range  of  1.0  and  10.  This 
factor  may  be  used  when  assessing  highly 
bioaccumulative  substances  where 
toxicokinetic  considerations  suggest  that  a 
bioassay  of  limited  length  underestimates 
chronic  hazard.  Assistance  in  choosing  an 
appropriate  subchronic  to  chronic 
uncertainty  factor  is  provided  in  appendix  A 
to  the  GLWQI  Technical  Support  Document 
for  Human  Health  Criteria  and  Values  (U.S. 
EPA.  1993b). 

L  Spedes  Sensitivity  Factor 

The  selection  of  the  species  sensitivity 
factor  (SSF)  shall  be  based  on  the  available 
toxicological  data  and  on  available  data 
concerning  the  physicochemical, 
toxicokinetic  and  toxicodynamic  properties 
of  the  substance  in  question  and  the  amount 
and  quaUty  of  available  data.  This  value  is  an 
uncertainty  factor  that  is  intended  to  accoimt 


for  difierences  in  toxicological  sensitivity 
among  species.  Guidance  for  choosing  the 
SSF  is  provided  in  the  Technical  Support 
Doomient  for  Wildlife  Criteria  (U.S.  EPA, 
1993a).  The  discussion  of  an  interspecies 
uncertainty  factor  located  in  appendix  A  to 
the  GLWQI  Technical  Support  Document  for 
Human  Health  Criteria  and  Values  (U.S.  EPA, 
1993b)  may  also  be  useful  in  determining  the 
appropriate  value  for  a  SSF. 

For  the  derivation  of  Tier  I  criteria,  a  SSF 
within  the  range  of  0.01  to  1.0  may  be 
applied.  If  a  SSF  outside  this  range  is  used, 
it  must  be  based  on  sound  scientific  and 
technical  reasons  and  must  be  accompanied 
by  a  written  justification  presenting  this 
reasoning.  This  justification  shall  be 
provided  to  EPA  as  part  of  the  State's  or 
Tribe's  submission  as  required  under  §  132.5. 
Use  of  a  SSF  outside  this  range  is  prohibited 
unless  approved  by  EPA  based  on  its 
consideraUon  of  the  justification  provided. 
For  Tier  I  wildlife  criteria,  the  SSF  shall  be 
used  for  extrapolating  toxicity  data  across 
species  within  a  taxonomic  class.  The  Tier  I 
SSF  is  not  intended  for  Interclass 
extrapolations  because  of  the  poorly  defined 
comparative  toxicokinetic  and 
toxicodynamic  parameters  between  mammals 
and  birds.  However,  an  interclass 
extrapolation  employing  a  SSF  may  be  used 
for  a  given  chemical  if  it  can  be  supported 
by  a  validated  biologically-based  dose- 
response  model  or  by  an  analysis  of 
interclass  toxicological  data,  considerate  of 
acceptable  endpoints,  for  a  chemical  analog 
that  acts  under  the  same  mode  of  toxic 
action. 

For  the  derivation  of  Tier  11  wildlife  values, 
a  SSF  may  not  be  greater  than  1.0  but  may 
be  lower  than  0.01  without  requiring  a 
written  justification.  For  Tier  II  wildlife 
values,  the  SSF  may  be  used  to  extrapolate 
toxicity  data  across  the  two  taxonomic 
classes. 

IV.  Parameters  of  the  Exposure  Component  of 
the  Wildlife  Criteria  Methodology 

A.  Drinking  and  Feeding  Rates  of 
Representative  Species  or  Species  Requiring 
Greater  Protection 

The  body  weights  (WIa),  feeding  rates  (Fa), 
and  drinking  rates  (WTa)  for  each  of  the  five 
representative  s{)ecies  are  presented  in  Table 
D-2  of  this  appendix  Trophic  level  dietary 
composition  for  these  species  are  also 
presented  in  Table  D-2  of  this  appendix  for 
use  in  selecting  the  correct  bioacciimulation 
factor  for  use  in  the  WV  equation. 

If  the  feeding  rate  (Fa)  or  drinking  rate 
(Wa)  for  the  species  requiring  greater 
protection  are  not  known,  they  can  be 
estimated  using  the  allometric  equations 
presented  above  in  section  ID.F  of  this 
appendix. 

B.  Bioaccumulation  Factors 

The  Methodology  for  Development  of 
Bioaccumulation  Factors  is  presented  in 
appendix  B  to  part  132.  This  Guidance 
document  specifies  that,  in  general,  trophic 
level  three  or  four  BAFi  are  to  be  used  in  the 


derivation  of  wildlife  values,  depending  on 
the  species  identified  for  protection.  Trophic 
level  three  and  four  BAFs  are  used  because 
these  are  the  trophic  levels  at  which  the 
representative  species  identified  for 
protection  feed.  Options  to  use  plant  and  or 
other  trophic  level  BAFs  are  permitted  based 
on  the  identification  of  a  species  requiring 
greater  protection  which  may  feed,  in  part  or 
whole,  at  other  trophic  levels. 
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Tables  to  Appendix  D  to  Part  132 


Table  D-1.— Tier  I  Great  Lakes  Wildlife  Criteria 


Substance 


DOT  &  Metabolites 

Mercury 

PCBs  (total)  

2,3,7.8-TCDD 


Criterion 


0.87  pg/L 
180pg/L 
17P9A. 
0.0096  pg/L 


I  Table  D-2.— Exposure  Parameters  for  the  Five  Representative  Species  Identified  for  Protection 


Mink 
otter 


Kingfisher . 

Osprey 

Eagle 


Species 


BodyWt. 
(WU) 
(Kg) 


1.0 
8.0 


0.15 

1.5 

4.5 


Ingestion 

rate  (F^) 

(Kg/d) 


0.15 
0.9 

0.075 

0.3 

0.5 


Drinking 

rate  (W^) 

(L/d) 


0.099 
0.64 

0.017 
0.077 
0.16 


Trophic  level 

of  wildlife 

food  source 


Percent  diet 

at  each 
trophic  level 


100 
50 
SO 
100 
100 
100 


Appendix  E  to  Part  132 — Great  Lakes 
Water  Quality  Initiative 
Antidegradation  Policy 

/.  Antidegradation  Standard 

This  antidegradation  standard  shall  be 
applicable  to  any  source,  point  or  nonpoint, 
of  pollutants  to  surface  waters  of  the  Great 
Lakes  System.  Pursuant  to  this  standard: 

A.  Existing  instream  water  uses,  as  defined 
pursuant  to  40  CFR  part  131,  and  the  level 
of  water  quality  necessary  to  protect  existing 
uses  shall  be  maintained  and  protected. 
Where  designated  uses  of  the  water  body  are 
impaired,  there  shall  be  no  lowering  of  the 
wafer  quality  with  respect  to  the  pollutant  or 
pollutants  which  are  causing  the  impairment; 

B.  Where,  for  any  parameter,  the  water 
quality  exceeds  that  level  necessary  to 
support  the  propagation  of  fish,  shellfish,  and 
wildlife  and  recreation  in  and  on  the  waters, 
that  water  shall  be  considered  high  quality 
for  that  parameter  and  that  quality  shall  be 
maintained  and  protected  unless  the  State 
finds,  after  full  satisfaction  of 
intergovernmental  coordination  and  public 
participation  provisions  of  the  State's 
continuing  planning  process,  that  allowing 
lower  water  quality  is  necessary  to 
accommodate  important  economic  or  social 
development  in  the  area  in  which  the  waters 
are  located.  In  allowing  such  degradation,  the 
State  shall  asjure  water  quality  adequate  to 
protect  existing  uses  fully.  Further,  the  State 


shall  assure  that  there  shall  be  achieved  the 
highest  statutory  and  regulatory  requirements 
for  all  new  and  existing  point  sources  and  all 
cost  effective  and  reasonable  best 
management  practices  for  nonpoint  source 
controls.  The  State  shall  utilize  the 
Antidegradation  Implementation  Procedures 
of  section  II  of  this  appendix,  the 
Antidegradation  Demonstration  provisions  of 
section  III  of  this  appendix,  and  the 
Antidegradation  Decision  provisions  of 
section  IV  of  this  appendix  in  determining  if 
the  significant  lowering  of  water  quality  shall 
be  allowed; 

C.  Where  high  quality  waters  constitute  an 
outstanding  National  resource,  such  as 
waters  of  National  and  State  parks  and 
wildlife  refuges  and  waters  of  exceptional 
recreational  or  ecological  significance,  that 
water  quality  shall  be  maintained  and 
protected;  and 

D.  In  those  cases  where  the  potential 
lowering  of  water  quality  is  associated  with 
a  thermal  discharge,  the  decision  to  allow 
such  degradation  shall  be  consistent  with 
section  316  of  the  Clean  Water  Act. 

II.  Antidegradation  Implementation 
Procedures 

A.  Definitions — Bioaccumulative  chemical 
of  concern.  A  bioaccimiulative  chemical  of 
concern  is:  Any  chemical  which,  upon 
entering  the  siuface  waters,  by  itself  or  as  its 
transformation  product,  bioaccumulates  in 


aquatic  organisms  by  a  factor  greater  than 
1000.  BCCs  include  all  of  the  pollutants 
identified  as  BCCs  in  Table  6  of  part  132. 

De  minimis.  The  lowering  of  water  quality 
by  a  pollutant  may  be  considered  de  minimis 
if  it  satisfies  all  of  the  following  criteria  for 
the  pollutant  under  consideration,  and  such 
a  determination  is  consistent  with  applicable 
requirements  and  limitations  in  app>endix  F 
to  40  CFR  132  (implementation  procedures), 
including  appropriate  margin  of  safety 
allocations: 

— ^The  lowering  of  water  quality  does  not 

involve  a  bioaccumulative  chemical  of 

concern; 
— ^The  lowering  of  water  quality  uses  less 

than  10  percent  of  the  unused  assimilative 

capacity:  and 
—For  pollutants  included  on  Table  5  of  part 

132,  at  least  10  percent  of  the  total 

assimilative  capacity  remains  unused  after 

the  lowering  of  water  quality; 
where: 

— Unless  impracticable,  the  total  assimilative 
capacity  is  determined  as  the  product  of 
the  applicable  water  quality  criterion  times 
the  critical  low  flow,  or  designated  mixing 
volume  in  the  case  of  lakes,  for  the  water 
body  in  the  area  where  the  water  quality 
is  proposed  to  be  lowered,  expressed  as  a 
mass  loading  rate.  The  unused  assimilative 
capacity  is  that  amount  of  the  total 
assimilative  capacity  not  utilized  by  point 
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source  and  nonpoint  soiirce  discharges. 
The  unused  assimilative  capacity  Is 
established  at  the  time  the  request  to  lower 
water  quality  is  considered. 
High  quality  waters.  High  quality  waters 
are  those  that  satisfy  the  criteria  specified  in 
section  I.B  of  this  appendix  regarding  the 
quality  of  the  water. 

Lake  Superior  Basin — Outstanding 
National  Hesource  Waters.  Lake  Superior 
Basin — Outstanding  National  Resource 
Waters  shall  be  those  designated  as  such  by 
the  State  consistent  with  the  September  1991 
Bi-National  Program  to  Restore  and  Protect 
the  Lake  Superior  Basin.  The  purpose  of  such 
designations  shall  be  to  prohibit  new  or 
increased  discharges  of  Lake  Superior 
bioaccimiulative  substances  of  immediate 
concern  from  point  sources  in  these  areas. 

Lake  Superior  bioaccunrulative  substances 
of  immediate  concern.  A  list  of  substances 
identified  in  the  September  1991  Bi-National 
Program  to  Restore  and  Protect  the  Lake 
Superior  Basin.  They  include:  2.3,7,a-TCDD; 
octachlorosfyrene;  hexachlorobenzene; 
chlordane;  DDT,  DDE,  and  other  metabolites; 
toxaphene;  PCBs;  and  mercury.  Other 
chemicals  may  be  added  to  the  list  following 
the  State's  assessments  of  environmental 
effects  and  impacts  and  af^er  public  review 
and  comment. 

Outstanding  National  Resource  Waters. 
Outstanding  National  Resource  Waters 
(ONRWs)  shall  be  those  designated  as  such 
by  the  States.  The  State  ONRW  designation 
shall  describe  the  quality  of  such  waters  to 
serve  as  the  benchmark  of  the  water  quality 
that  shall  be  maintained  and  protected. 
Categories  of  waters  which  are  eligible  for 
designation  include  but  are  not  limited  to  the 
following  five  categories,  which  are  waters 
recognized  as: 

— Important  because  of  protection  through 
official  action,  such  as  Federal  or  State  law, 
Presidential  or  Secretarial  action, 
international  treafy,  or  interstate  compact; 

—Having  exceptional  recreational 
significance; 

—Having  exceptional  ecological  significance; 

— Having  other  special  enviromnental, 
recreational,  or  ecological  attributes;  or 

^Waters  whose  designation  as  Outstanding 
National  Resource  Waters  is  reasonably 
necessary  for  the  protection  of  waters 
identified  in  above. 

Pollutant  The  term  pollutant  is  as  defined 
in  section  502  of  the  Clean  Water  Act  and 
includes  toxic,  conventional  and 
nonconventional  pollutants,  and 
bioacaunulative  chemicals  of  concern  as 
they  are  defined  in  this  section. 

Significant  lowering  of  water  quality.  A 
significant  lowering  of  water  quality  occurs 
when  any  of  the  following  conditions  exist: 
— There  is  an  increase  in  the  rate  of  mass 
loading,  in  excess  of  that  defined  by  the 
existing  effluent  quality  controls 
established  pursuant  to  section  n.  D.  1.  of 
this  appendix,  of  any  bioaccumulative 
chemical  of  concern  to  the  surface  water 
from  an  action  by  the  permittee  at  an 
existing,  expanding  or  new  point  source; 
— There  Is  an  increase  in  the  rate  of  mass 
loading,  in  excess  of  that  defined  by  the 
existing  effluent  quality  controls 


established  pursuant  to  section  II.  D.  1.  of 
this  appendix,  of  any  bioaccumulative 
chemical  of  concern  to  the  surface  water 
from  an  action  by  the  regulated  entify  at  an 
existing,  expanding  or  new  nonpoint 
source,  where  existing  independent 
regulatory  authority  requires  compliance 
with  water  quality  standards; 

— ^There  is  an  increase,  other  than  a  de 
minimis  increase,  in  the  permit  limitations 
governing  the  rate  of  mass  loading  of  any 
pollutant  that  is  not  a  bioaccumulative 
chemical  of  concern  to  the  surface  water  at 
an  existing,  expanding  or  new  point 
source,  unless  the  ambient  concentration  of 
the  pollutant  in  the  affected  water  body, 
outside  of  a  designated  point  source 
mixing  zone,  where  applicable,  will  not 
increase.  The  Director  may  also  take  into 
consideration  potential  impacts  on 
sediments  and  biota; 

— There  is  an  increase  in  the  permit 
limitations  governing  the  rate  of  mass 
loading  of  any  pollutant  that  is  not  a 
bioaccumulative  chemical  of  concern  frtjm 
a  nonpoint  source,  where  existing 
independent  regulatory  authority  requires 
compliance  with  water  quality  standards, 
where  such  permit  limitations  are  those 
authorized  by  the  governing  nonpoint 
source  program,  unless  the  ambient 
concentration  of  the  pollutant  in  the 
affected  water  body,  outside  of  a 
designated  mixing  zone,  where  applicable, 
will  not  increase.  The  Director  may  also 
take  into  consideration  potential  impacts 
on  sediments  and  biota;  or 
—For  any  action,  where  such  action  is 
determined  by  the  Director,  on  a  case-by- 
case  basis,  to  be  significant. 

B.  For  all  waters,  the  Director  shall  ensure 
that  the  level  of  water  quality  necessary  to 
protect  existing  uses  is  maintained.  In  order 
to  achieve  this  requirement,  and  consistent 
with  40  CFR  131.10,  water  quality  standards 
use  designations  must  include  all  existing 
uses.  Controls  shall  be  established  as 
necessary  on  point  and  nonpoint  sources  of 
pollutants  to  ensure  that  the  criteria 
applicable  to  the  designated  use  are  achieved 
in  the  water  and  that  any  designated  use  of 

a  downstream  water  is  protected.  Where 
water  quality  does  not  support  the  designated 
uses  of  a  water  body  or  ambient  pollutant 
concentrations  exceed  water  quality  criteria 
applicable  to  that  water  body,  the  Director 
shall  allow  no  lowering  of  water  quality  for 
the  pollutant  or  pollutants  preventing  the 
attainment  of  such  uses  or  exceeding  such 
criteria. 

C.  For  Outstanding  National  Resource 
Waters: 

1.  The  Director  shall  ensure,  through  the 
application  of  appropriate  controls  on 
pollutant  sources,  that  water  quality  is 
maintained  and  protected. 

2.  Exception.  A  short-term,  temporary 
(weeks  or  months)  lowering  of  water  quality 
may  be  permitted  by  the  Director. 

D.  For  high  quality  waters,  the  Director 
shall  ensure  that  no  significant  lowering  of 
water  quality  occurs  except  as  the  action 
resulting  in  the  significant  lowering  of  water 
quality  satisfies  the  conditions  of  section  III 
of  this  appendix  regarding  completion  of  an 
antidegradation  demonstration  and  the 


information  thus  provided  is  determined  by 
the  Director  pursuant  to  section  IV  of  this 
appendix  to  adequately  support  the 
significant  lowering  of  water  quality. 

1.  To  prevent  the  significant  lowering  of 
water  qualify  that  would  result  fix»m  any 
increased  rate  of  mass  loading  of  a 
bioaccimiulative  chemical  of  concern  from 
any  source,  the  Director  shall  establish 
conditions  in  the  control  document 
applicable  to  the  pollutant  soim:e  that 
restricts,  unless  prior  approval  for  an 
increase  is  received  frx)m  the  Director,  the 
rate  of  mass  loading  of  such  bioaccumulative 
chemical  of  concern  to  the  baseline  level 
established,  considering  historical  rates  of 
discharge,  at  the  time  of  issuance  of  the 
control  document.  In  establishing  the 
existing  effluent  quality  level,  all  data 
collected  over  the  term  of  the  previous 
control  document  that  are  representative  of 
(a)  the  typical  operation  of  the  pollutant 
source  at  the  time  of  permit  issuance  and  (b) 
bioaccumulative  chemical  of  concern  mass 
loading  rates  at  the  time  of  permit  reissuance, 
should  be  utilized  to  define  the  existing 
effluent  qualify.  The  Director  may  account 
for  recent  temporary  changes  in  effluent 
quality  that  are  not  representative  of  mass 
loading  rates  generally  experienced  and 
expected  to  resume  in  the  future. 

For  point  source  dischargers,  such  control 
requirements  shall  be  specified  in  the 
discharger's  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  upon 
reissuance  and  may  include,  but  are  not 
limited  to,  effluent  limitations,  notification 
requirements,  or  discharge  prohibitions, 
provided  that  the  control  requirements 
utilized  prevent  any  increase  in  the  rate  of 
bioaccumulative  chemical  of  concern  mass 
loading.  A  subsequent  increase  in  the  rate  of 
mass  loading  may  be  authorized  by  the 
Director  provided  such  increase  has  been 
supported  by  a  satisfactory  antidegradation 
demonstration  pursuant  to  section  III  of  this 
appendix,  and  provided  the  control 
document  is  modified  to  specify  the  newly 
approved  rate  of  mass  loading.  Control 
documents  shall  also  contain  a  condition 
which  prohibits  the  entity  responsible  for  the 
pollutant  loading  from  undertaking  any 
deliberate  action  the  result  of  which  would 
be  an  increase  in  the  rate  of  mass  loading  of 
any  bioaccumulative  chemical  of  concern, 
unless  an  antidegradation  demonstration  is 
provided  to  the  Director  and  prior  approval 
is  obtained  from  the  Duw;tor. 

2.  To  prevent  the  significant  lowering  of 
wafer  quality  that  may  result  &t)m  a  change 
in  control  requirements,  such  as  effluent 
limitations  in  an  NPDES  permit,  except  as 
such  change  is  determined  by  the  Director  to 
result  in  a  de  minimis  lowering  of  water 
quality  based  on  the  criteria  in  section  II.A 
of  this  appendix,  no  such  change  shall  be 
allowed  unless  and  until  an  antidegradation 
demonstration  pursuant  to  section  III  of  this 
appendix  is  provided  by  the  entity  and 
approved  by  the  Director.  In  addition  to  the 
above  requirements,  no  limitation  in  an 
NPDES  permit  may  be  made  less  stringent  in 
a  subsequently  issued  permit  except  as  in 
compliance  with  40  CFR  122.44(1). 

3.  Fact  Sheets  prepared  pursuant  to  40  CFR 
124.8  and  124.56  shall  Indicate  when 
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conditions  developed  under  sections  II.D.l  or 
II. D. 2  of  this  appendix  are  included  in  a 
permit. 

E.  Special  Provisions  for  Lake  Superior. 
The  following  conditions  apply  in  addition 
to  those  sp«cified  in  sections  II.B  through  U.D 
of  this  appendix  for  waters  of  Lake  Superior 
so  designated. 

1.  A  State  may  designate  certain  specified 
areas  of  the  Lake  Superior  Basin  as  Lake 
Superior  Basin— Outstanding  National 
Resource  Waters  for  the  purpose  of 
prohibiting  the  new  or  increased  dischai^e  of 
Lake  Superior  bioaccumulative  substances  of 
immediate  concern  from  point  sources  in 
these  areas. 

2.  States  may  designate  all  waters  of  the 
Lake  Superior  Basin  as  Outstanding 
International  Resource  Waters  for  the 
purpose  of  restricting  the  increased  discharge 
of  Lake  Superior  bioaccumulative  substances 
of  immediate  concern  from  point  sources 
consistent  with  the  requirements  of  sections 
III.C  and  rV.A.a  of  this  appendix. 

F.  Exemptions.  Except  as  the  Director  may 
determine  on  a  case-by-case  basis  that  the 
application  of  these  procedures  is  required  to 
adequately  protect  water  quality,  or  as  the 
affected  water  body  is  an  outstanding 
National  resource  water  as  defined  in  section 
II.  A  of  this  appendix,  the  procedures  in  this 
part  do  not  apply  to: 

1.  Short-term,  temporary  (weeks  or 
months)  lowering  of  water  quality; 

2.  Bj-passes  that  are  not  prohibited  at  40 
CFRl22.41(m);and 

3.  Response  actions  pursuant  to  the 
Comprehensive  Environmental  Response. 
Compensation  and  Liability  Act,  as  amended, 
or  similar  Federal  or  State  authorities, 
undertaken  to  alleviate  a  release  into  the 
environmenJ  of  hazardous  substances, 
pollutants  or  contaminants  which  may  pose 
an  imminent  and  substantial  danger  to  public 
health  or  walfare. 

///.  AntidegPodation  Demonstration 

Any  entity  seeking  to  significantly  lower 
wafer  quality  in  a  high  quality  water  or  create 
a  new  or  increased  discharge  of  Lake 
Superior  bioaccumulative  substances  of 
immediate  concern  in  a  Lake  Superior 
Outstanding  International  Resource  Water 
must  first,  as  required  by  sections  U.D  or 
11. E. 2  of  this  appendix,  submit  an 
antidegradation  demonstration  for 
consideration  by  the  Director.  The 
antidegradation  demonstration  shall  identify: 

A.  Pollution  Prevention  Alternatives 
Analysis.  Identify  any  prudent  and  feasible 
pollution  prevention  alternatives  and 
techniques  that  are  available  to  the  entity  that 
would  eliminate  or  significantly  reduce  the 
extent  of  the  lowering  of  water  quality. 

1.  Alternatives  that  must  be  evaluated 
include: 

a.  Substitution  of  bioacomaulative 
chemicals  of  concern  with  non- 
bioaccimiulative  and/or  non-toxic 
substances; 

b.  Application  of  water  conservation 
methods; 

c.  Waste  source  reductions  within  process 
streams; 

d.  Recycle/reuse  of  waste  by-products, 
either  liquid,  solid,  or  gaseous;  and 


e.  Manufacturing  process  operational 
changes. 

2.  Should  such  alternatives  eliminate  the 
need  to  significantly  lower  water  quality,  the 
entity  shall  not  be  required  to  provide  the 
information  8p>ecified  in  sections  III.B  and 
III.D  of  this  appendix. 

B.  Alternative  or  Enhanced  Treatment. 
Identify  alternative  or  enhanced  treatment 
techniques  that  are  available  to  the  entity  that 
would  eliminate  the  significant  lowering  of 
water  quality.  The  evaluation  shall  define  the 
total  capital  and  operation  costs  associated 
with  such  alternative  or  enhanced  treatment 
techniques  as  well  as  the  total  capital  and 
operation  costs  associated  with  pollution 
control  facilities  necessary  to  achieve  Federal 
effluent  guidelines-based,  water  quality- 
based  effluent  limitations  and  other 
applicable  State  or  Federal  standards,  and 
calculate  the  ratio  of  the  former  costs  to  the 
latter  costs.  If  the  ratio  is  less  than  or  equal 

to  1.1,  the  entity  shall  not  be  required  to 
provide  information  S{>ecified  in  section  III.D 
of  this  appendix. 

C.  Lake  Superior.  If  the  States  designate  the 
waters  of  Lake  Superior  as  Outstanding 
International  Resource  Waters  pursuant  to 
section  II.E.2  of  this  appendix,  then  any 
entity  proposing  a  new  or  increased 
discharge  of  any  Lake  Superior 
bioaccimiulative  substance  of  inunediate 
concern  to  the  Lake  Superior  Basin  shall 
identify  the  best  technology  in  process  and 
treatment  to  eliminate  or  reduce  the  extent  of 
the  significant  lowering  of  water  quality.  In 
this  case,  the  requirements  in  section  III.B  of 
this  appendix  do  not  apply. 

D.  Important  Social  or  Economic 
Development.  Identify  the  social  or  economic 
developments  to  the  area  in  which  the  waters 
are  located  that  will  be  foregone  if  the 
significant  lowering  of  water  quality  is  not 
allowed.  Developments  considered  must  fall 
into  one  of  the  following  categories: 

1.  Increase  in  the  number  of  jobs; 

2.  Increase  in  personal  income  or  wages; 

3.  Reduction  in  the  unemployment  rate  or 
other  social  service  expenses; 

4.  Increase  in  tax  revenues;  or 

5.  Provision  of  necessary  social  services. 

E.  Special  Provision  for  Remedial  Actions. 
Entities  proposing  remedial  actions  pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability  Act, 
as  amended,  corrective  actions  pursuant  to 
the  Resource  Conservation  and  Recovery  Act, 
as  amended,  or  similar  actions  pursuant  to 
other  Federal  or  State  envirormiental  statutes 
may  submit  information  to  the  Director  that 
demonstrates  that  the  action  utilizes  the  most 
cost  effective  pollution  prevention  and 
treatment  techniques  available,  and 
minimizes  the  necessary  lowering  of  water 
quality,  in  lieu  of  the  information  required  by 
sections  III.B  through  III.D  of  this  appendix. 

rv.  Antidegradation  Decision 

A.  Once  the  Director  determines  that  the 
information  provided  by  the  entity  pursuant 
to  sections  ID.A  through  in.D  of  this 
appendix  is  administratively  complete  the 
Director  shall  use  the  information,  as  follows, 
to  determine  the  extent  to  which  water 
quality  may  be  lowered  by  the  entity. 
Remedial  actions  covered  by  section  III.E  of 


this  appendix  shall  be  required  to  implement 
the  most  cost-effective  pollution  prevention 
and  treatment  techniques  available.  All  other 
actions  shall  be  required  to  implement 
controls  as  identified  pursuant  to  sections 
rV.A.l  through  IV.A.5  of  this  appendix.  In  no 
event  may  the  decision  reached  under  this 
section  allow  the  water  quality  to  be  lowered 
below  the  minimum  level  required  to  fully 
support  existing  uses  and  designated  uses. 

1.  If  the  information  provided  pursuant  to 
section  III.  A  of  this  appendix  demonstrates 
that  there  exist  prudent  and  feasible 
pollution  prevention  alternatives  which 
significantly  reduce  the  lowering  of  water 
quality,  the  Director  shall  require 
implementation  of  such  measures  as  part  of 
the  authorization  to  significantly  lower  water 
quality  or  deny  the  significant  lowering  of 
water  quality. 

2.  If  the  cost  ratio  defined  pursuant  to 
section  III.B  of  this  appendix  is  less  than  or 
equal  to  1.1,  then  the  Director  shall  deny  the 
request  to  significantly  lower  water  quality. 

3.  If  States  designate  the  waters  of  Lake 
Superior  as  Outstanding  International 
Resource  Waters  pursuant  to  section  II.E.2  of 
this  appendix,  any  entity  requesting  to  lower 
water  quality  in  the  Lake  Superior  Basin  as 

a  result  of  the  new  or  increased  discharge  of 
any  Lake  Superior  bioaccumulative 
substance  of  immediate  concern  shall  be 
required  to  install  and  utilize  the  best 
technology  in  process  and  treatment  as 
identified  by  the  Director. 

4.  Should  the  requirements  of  section 
IV.A.l,  IV.A.2,  or  IV.A.3  of  this  appendix  not 
preclude  the  significant  lowering  of  water 
quality,  the  Director  shall  consider  the  social 
or  economic  developments  associated  with 
the  action  identified  pursuant  to  section  III.D 
of  this  appendix  a.-id  the  environmental 
effects  of  the  sigruficant  lowering  of  water 
quality.  Based  on  this  analysis,  the  Director 
shall  f^etenniae  if  the  signiiicant  lowering  of 
water  qua'.uy  should  be  proposed  to  be 
allowed. 

5.  Tbfc  Director  may  choose  to  defer  the 
review  in  section  IV..^.4  of  this  appendix 
until  after  tiie  public  is  provided  the 
opportunity  to  cci.unent,  subject  to  the 
condit-.or.s  of  section  IV.B.2  of  this  appendix. 

B.  The  tentative  decision  of  the  Director 
regardluj;  the  extent  to  which  water  quality 
may  be  significantly  lowered  shall  be  subject 
to  the  parilic  participation  requirements  of  40 
CFR  part  2.S.  To  the  extent  that  the  tentative 
decision  is  embodied  in  the  conditions  of  an 
NPDES  permit,  the  public  participation 
requirprnents  may  he  satisfied  by  the  public 
notice  of  the  draft  permit  and  fact  sheet 
whir.h  discusses  the  antidegradation 
demonstration  and  decision  regarding  the 
significant  lowering  of  water  quality. 

1.  If  the  Director's  decision  is  based  on  the 
analysis  in  section  IV.A.4  of  this  appendix, 
then  thp  public  notice  of  the  decision  shall 
define  the  extent  of  significant  lowering  of 
water  quality  tentatively  determined  by  the 
Director  to  be  allowable,  and  the  factors 
considered  in  reaching  that  decision. 

2.  If  the  Director  chooses  to  defer  the 
review  as  provided  in  section  IV.A.5  of  this 
appendix,  then  the  Director  shall  tentatively 
determine  that  the  significant  lowering  of 
water  quality  is  not  allowable.  The  public 
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notice  shall  state  that  a  decision  that  is  based 
on  a  review  of  the  social  or  economic 
developments  and  environmental  effects 
associated  with  the  action,  has  been  deferred, 
pending  review  of  the  comments  received 
from  the  public,  and  that  the  tentative 
decision  may  subsequently  be  revised. 

Appendix  F  to  Part  132— Great  Lakes 
Water  Quality  Initiative 
Implementation  Procedures 

(Note;  For  ease  of  reference,  sections  in  this 
appendix  may  be  referred  to  by  appending 
the  section  designation  to  the  procedure 
number.  For  example,  section  A.l  of 
procedure  1  may  be  referred  to  as  procedure 
1.A.1  of  appendix  F.J 

ProceduK  1 :  Site-specific  Modifications  to 

Criteria/Values 

A.  Requiremen  ts  for  Site-specific 
Modifications  to  Criteria/Values.  Criteria  or 
values  may  be  modified  on  a  site-specific 
basis  to  reflect  local  environmental 
conditions  as  restricted  by  the  following 
provisions.  Any  such  modifications  must  be: 
protective  of  designated  uses  and  aquatic  life, 
wildlife  and  human  health;  and  submitted  to 
EFA  for  approval/disapproval.  In  addition, 
any  site-specific  modifications  that  result  in 
less  stringent  criteria  must  be  based  on  sound 
scientific  rationale. 

1.  Aquatic  Life.  Aquatic  life  criteria  or 
values  may  be  modified  on  a  site-specific 
basis  to  provide  an  additional  levefof 
protection,  pursuant  to  authority  reserved  to 
the  States  and  Tribes  under  Clean  Water  Act 
section  510. 

a.  Less  stringent  site-specific  modifications 
to  chronic  or  acute  aquatic  life  criteria  or 
values  may  be  developed  when: 

i.  The  local  water  quality  parameters  such 
as  pH,  hardness,  temperature,  color,  etc., 
alter  the  biological  availability  and}or 
toxicity  of  a  pollutant;  and/or 

ii.  The  sensitivity  of  the  local  aquatic 
organisms  (i.e.,  those  that  would  live  in  the 
water  absent  man-induced  pollution)  differs 
significantly  from  the  species  actually  tested 
in  developing  the  criteria. 

Guidance  on  developing  site-specific 
criteria  in  these  instances  is  provided  in 
Chapter  4  of  the  U.S.  EPA  Water  Quality 
Standards  Handbook. 

b.  Less  stringent  modifications  also  may  be 
developed  to  the  chronic  aquatic  life  criteria 
or  values  to  reflect  local  physical  and 
hydrological  conditions. 

2.  Wildlife.  Wildlife  criteria  or  values  may 
be  modified  on  a  site-specific  basis  to 
provide  an  additional  level  of  protection, 
pursuant  to  authority  reserved  to  the  States 
and  Tribes  under  Clean  Water  Act  section 
510.  This  may  be  accomplished  through  the 
use  of  an  additional  uncertainty  or  other 
documented  fector  in  the  equation  for  the 
Wildlife  Value. 

3.  Bioaccumulation.  Bioaccumulation 
factors  may  be  modified  on  a  site-specific 
basis  to  larger  values  than  derived  pursuant 
to  authority  reserved  to  the  States  and  Tribes 
under  Clean  Water  Act  section  510. 
Bioaccumulation  factors  shall  be  modified  on 
a  site-specific  basis  where  reliable  data 
shows  that  local  bioaccumulation  is  greater 
than  the  system-wide  value. 


4.  Human  Health.  Human  health  criteria  or 
values  may  be  modified  on  a  site-specific 
basis  to  provide  an  additional  levefof 
protection,  pursuant  to  authority  reserved  to 
the  States  and  Tribes  under  Clean  Water  Act 
section  510.  Human  health  criteria  or  values 
shall  be  modified  on  a  site-specific  basis  to 

Erovide  additional  protection  appropriate  for 
ighly  exposed  subpopulations. 

B.  Notification  Requirements.  When  a  State 
proposes  a  site-specific  modification  to  a 
criterion  or  value  as  allowed  in  section  A 
above,  the  State  shall  notify  the  other  Great 
Lakes  States  of  such  a  proposal  and,  for  less 
stringent  criteria,  supply  appropriate 
justification. 

C.  References.  U.S.  EPA.  1983.  Water 
Quality  Standards  Handbook.  Chapter  4.  U.S. 
Environmental  Protection  Agency.  Office  of 
Water  Resource  Center  (RC-4100),  401  M 
Street.  SW.,  Washington,  DC  20960. 

Procedure  2.  Variances  from  Water  Quality 
Standards  for  Point  Sources 

The  Great  Lakes  States  or  Tribes  may  adapt 
water  quality  standards  (WQS)  variance 
procedures  and  may  grant  WQS  variances  for 
point  sources  in  compliance  with  such 
procedures.  Any  adopted  variance 
procedures  shall  be  at  least  as  stringent  as  the 
provisions  in  this  Guidance. 

A.  Applicability.  The  Great  Lakes  States  or 
Tribes  may  grant  a  variance  to  a  water  quality 
standard  (WQS)  which  is  the  basis  of  a  water 
quality-based  effluent  limitation  included  in 
an  NPDES  permit.  A  WQS  variance  applies 
only  to  the  permittee  requesting  the  variance 
and  only  to  the  pollutant  or  pollutants 
specified  in  the  variance.  A  variance  does  not 
affect,  or  require  the  Great  Lakes  Sutes  or 
Tribes  to  modify,  the  corresponding  WQS  for 
the  water  body  as  a  whole. 

This  provision  shall  not  apply  to  new 
dischargers  or  recommencing  dischargers. 

B.  Maximum  Timeframe  for  Variances.  A 
WQS  variance  shall  not  exceed  three  years. 
Upon  expiration  of  a  variance,  the  WQS  of 
the  water  body  will  have  full  force  and  effect 
on  the  permittee. 

C.  Conditions  to  Grant  a  Variance.  A 
variance  may  be  granted  if  the  permittee 
demonstrates  to  the  Great  Lakes  State  or 
Tribe  that  attaining  the  WQS  is  not  feasible 
because: 

1.  Naturally  occurring  pollutant 
concentrations  prevent  the  attainment  of  the 
WQS; 

2.  Natural,  ephemeral,  intermittent  or  low 
flow  conditions  or  water  levels  prevent  the 
attainment  of  the  WQS,  unless  these 
conditions  may  be  compensated  for  by  the 
discharge  of  sufficient  volume  of  effluent 
discharges  without  violating  State  or  Tribal 
water  conservation  requirements  to  enable 
WQS  to  be  met; 

3.  Himian-caused  conditions  or  sources  of 
pollution  prevent  the  attainment  of  the  WQS 
and  cannot  be  remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place; 

4.  Dams,  diversions  or  other  types  of 
hydrologic  modifications  preclude  the 
attainment  of  the  WQS,  and  it  is  not  feasible 
to  restore  the  water  body  to  its  original 
condition  or  to  operate  such  modification  in 
a  way  that  would  result  In  the  attainment  of 
the  WQS; 


5.  Physical  conditions  related  to  the 
natural  features  of  the  water  body,  such  as 
the  lack  of  a  proper  substrate  cover,  flow, 
depth,  pools,  riffles,  and  the  like,  unrelated 
to  water  quality,  preclude  attainment  of 
WQS;  or 

6.  Controls  more  stringent  than  those 
required  by  sections  301(b)  and  306  of  the 
Clean  Water  Act  would  result  in  substantial 
and  widespread  economic  and  social  impact; 
provided  tnat  the  permittee  also: 
demonstrates  that  the  variance  requested 
conforms  to  the  requirements  of  the  State  or 
Tribe's  antidegradation  procedures;  and 
demonstrates  the  extent  of  any  increased  risk 
to  human  health  and  the  environment 
associated  with  compliance  with  the  variance 
compared  with  compliance  with  WQS  absent 
the  variance,  and  the  State  or  Tribe 
concludes  that  any  such  increased  risk  is 
consistent  with  the  protection  of  the  public 
health,  safety  and  welfare. 

A  WQS  variance  may  not  be  granted  if 
standards  will  be  attained  by  implementing 
effluent  limits  required  under  sections  301(b) 
and  306  of  the  Clean  Water  Act  and  by  the 
permittee  implementing  cost-effective  and 
reasonable  best  management  practices  for 
nonpoint  source  control. 

D.  Timeframe  to  Submit  Application.  The 
permittee  shall  submit  an  application  for  a 
variance  no  later  than  60  days  after  the 
regtilatory  authority  reissues  or  modifies  the 
permit.  The  application  shall  include: 

1.  All  relevant  information  demonstrating 
that  attaining  the  WQS  is  not  feasible  based 
on  one  or  more  of  the  conditions  in  sections 
C.1  through  C6  of  this  procedure;  and 

2.  A  demonstration  of  compliance  with  the 
general  conditions  in  section  C  of  this 
procedure. 

E.  Public  Notice  of  Preliminary  Decision. 
Upon  receipt  of  a  complete  application  for  a 
variance,  and  upon  making  a  preliminary 
decision  regarding  the  variance,  the  Great 
Lakes  State  or  Tribe  shall  issue  a  public 
notice  of  the  request  and  preliminary 
decision  for  public  comment  pursuant  to  the 
regulatory  authority's  Administrative 
Procedure  Act  and  shall  notify  the  other 
Great  Lakes  States  and  Tribes  of  the 
preliminary  decision. 

F.  Final  Decision  on  Variance  Request.  The 
Great  Lakes  State  or  Tribe  shall  issue  a  final 
decision  on  the  variance  request  within  90 
days  of  the  expiration  of  the  public  comment 
period  as  required  in  section  E  of  this 
procedure.  If  all  or  part  of  the  variance  is 
approved  by  the  State  or  Tribe,  the  decision 
shall  specify  all  permit  conditions  needed  to 
implement  those  parts  of  the  variance  so 
approved.  Such  permit  conditions  shall,  at  a 
minimum,  require: 

1.  Compliance  with  an  initial  effluent 
limitation  which,  at  the  time  the  variance  is 
granted,  represents  the  level  cuxrently 
achievable  by  the  permittee,  but  no  less 
stringent  than  that  achieved  under  the 
previous  permit; 

2.  That  reasonable  progress  be  made 
toward  attaining  the  water  Quality  standards 
for  the  water  body  as  a  whole  through 
appropriate  conditions;  and 

3.  Compliance  with  the  effluent  limitation 
in  effect  immediately  prior  to  the  granting  of 
the  variance  upon  the  expiration  of  said 
variance. 


Federal  Regtrter  /  Vol.  58.  No.  72  /  Friday.  April  16.  1993  /  Proposed  Rules 


21035 


The  Great  Lakes  State  or  Tribe  shall  deny 
a  requested  variance  If  the  pennlttee  foils  to 
make  the  demonstration  required  under 
section  C  of  this  procedure. 

G.  Incorporating  State  or  Triha]  Approved 
Variance  into  Permit.  The  NPDBS  permitUng 
authority  shall  initiate  a  permit  modification 
to  establish  and  incorporate  into  the 
permittee's  KPDES  permit  all  conditions 
needed  to  implement  the  variance  as 
determined  in  section  F  of  this  procedure. 

H.  Renevfol  of  Variance.  A  variance  may  be 
renewed,  subject  to  the  require.-nents  of 
sections  A  through  G  of  this  procedure, 
except  that  renewal  application  shall  be 
submitted  no  later  than  the  required 
submission  of  a  pennit  application  ftir  a 
NPDES  permit,  or  60  days  prior  to  the 
expiration  of  the  variance,  whichever  occurs 
earliest.  As  part  of  any  renewal  application, 
the  permittee  shall  again  have  the  burden  of 
demonstrating  that  attaining  WQS  is  not 
feasible  based  on  the  requirements  of  section 
C  of  this  procedure.  The  permittee's 
application  shall  also  contain  information 
concerning  Its  compliance  with  the 
conditions  incorporated  into  its  permit  as 
part  of  the  variance  pursuant  to  section  G  of 
this  procedure.  A  variance  shall  not  be 
renewed  if  the  permittee  did  not  comply  with 
the  conditions  of  the  variance. 
I.  EPA  Approval.  All  variances,  including: 

1.  Relevant  permittee  applications 
pursuant  to  section  D  of  this  ppxedure; 

2.  Public  comments  and  public  hearing 
record  pursuant  to  section  E  of  this 
procedure; 

3.  Approvals  pursuant  to  section  F  of  this 
procedure;  and 

4.  NPDES  permits  issued  pursuant  to 
section  G  of  this  procedure  shall  be 
submitted  by  the  State  or  Tribe  to  the 
appropriate  EPA  Regional  office. 

Items  required  by  sections  I.l  through  3  of 
this  procedure  shall  be  submitted  by  the 
Great  Lakes  State  or  Tribe  within  30  days  of 
the  date  of  the  final  variance  decision.  Items 
required  by  section  L4  of  this  procedure  shall 
be  submitted  in  accordance  with  the  State  or 
Tribal  Memorandum  of  Agreement  with  the 
Regional  Administrator  pursuant  to  40  CFR 
123.24. 

EPA  shall  review  the  State  or  Tribe 
submitul  for  compliance  with  the  CWA 
pursuant  to  40  CFR  123.44,  and  40  CFR 
131.21. 

J.  WQS  Revisions.  All  variances  must  be 
appended  to  the  State  or  Tribal  WQS  rules. 

Procedure  3 A:  Total  Maximum  Daily  Loads, 
Wasteload  Allocations  and  Load  Allocations 
for  Point  and  Nonpoint  Sources:  (Option  A) 

A.  General  Conditions  of  Application.  The 
following  are  conditions  applicable  to 
establishing  total  maximum  daily  loads 
(TMDLs)  for  ail  polluUnts  and  waters  within 
the  Great  Lakes  System  subject  to  the 
exceptions  included  in  40  CFR  132.4. 

1.  TMDLs  Bequired.  TMDLs  shall,  at  a 
minimum,  be  established  for  each  pollutant 
for  which  it  is  determined  pursuant  to 
procedure  5  of  this  appendix  that  there  is  a 
reasonable  potential  that  a  discharge  will 
cause  or  contribute  to  an  exceedance  of  water 
quality  standards,  and  in  advance  of  issuance 
of  any  new  or  revised  permit  for  the 


discharge  of  such  pollutant,  unless  it  is 
determined  pursuant  to  these  procedures  that 
a  TMDL  is  not  needed. 

2.  Load  Reductions.  TMDLs  shall  also  be 
prepared  if  the  sirai  of  existing  point  source 
and  nonpoint  source  (including  natural 
background)  loadings  exceeds  the  loading 
capacity  minus  any  spei-jfied  margin  of  safety 
for  a  substance.  A  TMDL  must  ensure 
attainment  of  all  nim:ieric  and  narrative 
criteria  and  Tier  II  values  for  a  given 
pollutant.  TMDLs  shall  include  WLAs  for 
point  sources  and  LAs  for  nonpoint  sources 
such  that  their  sum  is  not  greater  than  the 
loading  capacity  minus  the  sum  of  any 
specified  MOS  and  reserve  capacity  for 
future  growth. 

3.  WLA  Values.  Point  sources  must  be 
regulated  so  as  to  ensxire  attainment  of  all 
downstream  water  quality  standards.  If 
separate  TMDLs  are  prepared  for  the  same 
pollutant  in  different  segments  of  the  same 
drainage  basin,  and  the  separate  TMDLs  each 
include  WLAs  for  one  or  more  of  the  same 
point  sources,  then  WQBELS  shall  be 
consistent  with  the  most  stringent  WLA  In  an 
EPA  approved  or  EPA  established  TMDL. 

4.  Margin  of  Safety  (MOS).  Each  TMDL 
shall  include  a  MOS  sufScient  to  account  for 
uncertainties  in  establishing  the  TMDL  and 
describe  the  manner  in  which  a  MOS  is 
provided.  The  MOS  may  be  provided  by 
leaving  a  portion  of  the  loading  capacity 
unallocated  or  by  use  of  protective  modehng 
assumptions  to  account  for  the  uncertainties 
in  deriving  the  TMDL.  If  a  separate  allocation 
of  loading  capacity  is  set  aside  to  provide  a 
MOS,  the  amount  of  such  allocation  shall  be 
described.  If  protective  modeling 
assumptions  are  relied  on  to  provide  a  MOS. 
the  specific  assumptions  providing  the  MOS 
shall  be  identified. 

5.  More  Stringent  Requirements.  States  may 
exercise  authority  reserved  to  them  under 
section  510  of  the  Qean  Water  Act  to  develop 
more  stringent  TMDLs  (including  WLAs  and 
LAs)  than  are  required  herein,  providing  that 
all  LAs  in  such  TMDLs  reflect  actual 
nonpoint  source  loads  or  those  loads  that  can 
reasonably  be  expected  to  occur  within  a 
reasonable  time  period  as  a  result  of 
implementing  nonpoint  source  cfnitrols. 

6.  Accumulation  in  Sediments.  TMDLs 
shall  be  sufficiently  stringent  so  as  to  prevent 
accumulation  of  the  pollutant  of  concern  in 
sediments  to  levels  injurious  to  designated  or 
existing  uses,  human  health,  wildlife  and 
aquatic  life.  TMDLs  shall  consider 
contributions  to  the  water  column  from 
sediments  inside  and  outside  of  any 
applicable  mixing  zones. 

7.  Wet  Weather  Events.  This  guidance  does 
not  provide  specific  procedures  for  wet 
weather  events.  However,  some  of  these 
procedures  may  be  deemed  appropriate  for 
such  purposes  on  a  case- by-case  basis. 

8.  Background  Concentrations  of 
Pollutants.  The  representative  background 
concentration  of  pollutants  shall  be 
established  in  accordance  with  this 
subsection  to  develop  Tl^DLs  and  to 
determine  reasonable  potential  through  use 
of  procedure  5  of  this  appendix.  Such 
loadings  may  be  accounted  for  in  a  TMDL 
through  an  allocation  to  a  single 
"background"  category,  or  through 


individual  allocations  to  the  various 
background  sources. 

a.  Requirements  for  Calculating 
Background.  "Background"  represents  all 
loadings  that:  (1)  Flow  from  upstream  waters 
into  the  specified  watershed,  water  body  or 
water  body  segment  for  which  a  TMDL  is 
being  developed,  (2)  enter  the  specified 
watershed,  water  body  or  water  body 
segment  through  atmospheric  deposition  or 
sediment  release  or  resuspension,  or  (3) 
occur  within  the  watershed,  water  body  or 
water  body  segment  as  a  result  of  chemical 
reactions.  Background  concentrations  shall 
be  determined  on  a  case-by-case  basis  usirig 
acceptable  available  data  on  the  specified 
watershed,  water  body  or  water  body 
segment,  or  on  similar  water  bodies,  and  host 
professional  judgement.  Available  data  shall 
include  available  ambient  water  column 
measurements,  caged  fish  tissue 
measurements,  and  pollutant  loading  data. 
When  determining  what  available  data  are 
acceptable,  best  professional  judgement 
should  be  used,  including  consideration  of 
the  sampling  location  and  the  reliability  of 
the  data  through  comparison  to  reported 
analytical  detection  levels  and  quantification 
levels. 

b.  Calculation  Requirements.  Except  as 
provided  below,  the  representative 
background  concentration  for  a  pollutant 
shall  be  established  as  the  geometric  mean  of: 
i.  Acceptable  available  water  column  data; 
li.  Water  column  concentrations  estimated 
through  use  of  acceptable  available  caged  fish 
tissue  data;  or 

iii.  Acceptable  available  mass  loading  data 
used  to  estimate  water  column  levels. 

When  more  than  one  of  the  above  three 
data  sets  exist,  best  professional  judgement 
should  be  used  to  select  the  one  data  set  most 
likely  to  accurately  estimate  background 
concentrations.  In  utilizing  mass  loading 
data,  pollutant  degradation  and  transport 
information  may  be  considered. 

In  certain  circumstances,  caged  fish  tissue 
data  or  ambient  monitoring  data  may  be  used 
to  estimate  ambient  concentrations  at  a  given 
upstream  location,  and  data  on  mass  loadings 
upstream  may  be  used  to  adjust  that  value  to 
the  background  level  entering  the  water  body 
or  water  body  segment  of  concern. 

For  the  purpose  of  calculating  the 
geometric  mean,  data  reported  as  below  the 
detection  level  shall  be  assumed  to  be  one- 
half  of  the  reported  detection  level;  data 
rejjorted  as  above  the  detection  level  but 
below  the  quantification  level  shall  be 
assumed  to  be  the  detection  level  plus  one- 
half  of  the  difference  between  the  leported 
detection  level  and  the  reported 
quantification  level.  When  all  of  the 
acceptable  available  data  in  a  data  set  or 
category  such  as  water  colunm,  caged  fish 
tissue  or  mass  loading  data,  are  below  the 
level  of  detection  for  a  pollutant,  then  all  the 
data  for  that  pollutant  in  that  data  set  shall 
be  assumed  to  be  zero. 

9.  r.VfDZ,  Allocations.  Nonpohit  source  load 
allocations  shall  be  based  on:  a.  existing 
loading  rates  if  changes  in  loading  rates  are 
not  anticipated;  b.  anticipated  increased 
loading  rates;  or  c.  anticipated  lower  loading 
rate  if  such  lower  loading  rate  is  technically 
reasonable  and  anticipated  to  occur  within  a 
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reasonable  time  period  as  a  result  of 
implementation  of  best  management 
practices  or  other  load  reduction  measures. 
In  determining  whether  any  expected  load 
reductions  are  technically  reasonable  and 
will  occur  within  a  reasonable  period  of  time, 
technical  and  instiUitional  factors  should  be 
considered.  These  decisions  are  case-specific 
and  should  reflect  the  particular  TMDL 
under  consideration.  The  portion  of  the 
loading  capacity  not  assigned  to  nonpoint 
sources,  or  to  a  MOS,  or  reserved  for  future 
growth  is  allocated  to  point  sources.  Upon 
reissuance,  NPDES  permits  for  these  point 
sources  must  include  limitations  consistent 
with  the  WLAs  in  EPA  approved  or  EPA 
established  TMDLs. 

10.  Effluent  Flow.  If  WLAs  are  expressed  as 
concentrations  of  pollutants,  the  TMDL  shall 
also  indicate  the  point  source  effluent  flows 
assumed  in  the  analyses.  Mass  loading 
limitations  established  in  NPDES  permits 
must  be  consistent  with  both  the  WLA  and 
assumed  effluent  flows  used  in  establishing 
the  TMDL 

11.  New  Source  or  Discharger.  TMDLs  may 
include  reserved  allocations  of  loading 
capacity  to  accommodate  future  growth  and 
additional  sources.  Where  such  reserved 
allocations  are  not  included  in  a  TMDL,  a 
new  or  expanded  discharge  cannot  be 
permitted  unless  the  TMDL  is  revised  in 
accordance  with  these  procedures  to  include 
a  WLA  for  the  new  or  expanded  discharge. 

B.  Mixing  Zones  for  Bioaccuntulative 
Chemicals  of  Concern  (BCCs). 
Notwithstanding  any  other  provision  in  these 
rules,  the  following  requirements  (or  any 
more  stringent  requirement  established  in 
accordance  with  section  510  of  the  Clean 
Water  Act)  shall  be  applied  in  TMDLs  for 
BCCs: 

1.  Up  until  [insert  10  years  from  the 
effecti\fe  date  of  the  final  rule],  mixing  zones 
for  BCCs  may  be  allowed  for  existing 
dischargers  pursuant  to  the  procedures 
specified  in  sections  C  and  D  of  this 
procedure.  However,  for  implementation  of 
numeric  or  narrative  criteria  and  values 
(including,  but  not  limited  to  HCC,  HCV, 
HNV,  HNC,  wildlife  criteria  and  values,  and 
chronic  aquatic  criteria  and  values), 
individual  WLAs  for  discharges  to  the  open 
waters  of  the  Great  Lakes  shall  assimie  no 
greater  dilution  than  one  part  effluent  to  ten 
parts  receiving  water. 

2.  No  later  than  [insert  10  years  from  the 
effective  date  of  the  final  rule],  there  shall  be 
no  mixing  zones  available  to  existing 
dischargere  for  BCCs.  Accordingly,  l^e  WLAs 
for  existing  dischargers  shall  be  such  as  are 
necessary  to  attain  water  quality  standards 
for  BCCs  at  the  point  of  discharge.  Thus,  they 
shall  be  set  (1)  equal  to  the  most  stringent 
water  quality  criteria  or  values  for  the  BCCs 
in  question,  or  (2)  at  a  more  stringent  level 
than  the  most  stringent  water  quality  criteria 
or  values  if  necessary  due  to  background 
concentrations  to  meet  such  criteria  and 
values  at  the  point  of  discharge.  Permits 
issued  within  five  years  prior  to  [insert  10 
years  from  the  effective  date  of  the  final  rule] 
must  include  a  more  stringent  set  of 
limitations  applicable  on  [insert  10  years 
from  the  effective  date  of  the  final  riile]  If 
necessary  to  Implement  thia  requirement 


3.  Beginning  on  the  effective  date  of  these 
procedures,  there  shall  be  no  mixing  zones 
for  BCCs  available  to  new  dischargers  or  new 
sources.  Accordingly,  the  WLAs  for  new 
dischargers  shall  be  such  as  are  necessary  to 
attain  water  quality  standards  for  BCCs  at  the 
point  of  discbarge.  Thus,  they  shall  be  set  (1) 
equal  to  the  most  stringent  water  quality 
criteria  or  values  for  the  BCCs  in  auestion,  or 
(2)  at  a  more  stringent  level  than  the  most 
stringent  water  quality  criteria  or  values  if 
necessary  due  to  background  concentrations 
to  meet  such  criteria  and  values  at  the  point 
of  discharge. 

4.  States  may  grant  mixing  zones  beyond 
the  dates  specified  in  ptaragraphs  2  and  3  of 
this  section,  where  it  can  be  demonstrated  on 
a  case-by-case  basis  that  foilura  to  grant  a 
mixing  zone  would  preclude  water 
conservation  measures  that  would  lead  to 
overall  load  reductions  in  BCCs,  even  though 
higher  concentrations  of  BCCs  occur  in  the 
effluent  Such  mixing  zones  must  also  be 
consistent  with  sections  C  and  D  of  this 
procedure. 

C  Deriving  TMDLs  for  Discharges  to  Lakes. 
This  section  addresses  conditions  for 
deriving  TMDLs  for  Open  Waters  of  the  Great 
Lakes  (OWGL),  inland  lakes  and  other  waters 
of  the  Great  Lakes  System  with  no 
appreciably  flow  relative  to  their  volumes. 

1.  Individual  point  source  WLAs  shall 
assiune  no  greater  dilution  than  one  part 
effluent  to  10  parts  receiving  water 
(containing  background  levels  of  pollutants) 
for  implementation  of  numeric  or  narrative 
chronic  criteria  and  values  (including,  but 
not  limited  to  Tier  I  and  Tier  n  HNVs,  HCVs 
and  chronic  aquatic  life  and  wildlife  criteria 
and  values),  unless,  subject  to  restrictions  for 
BCCs  in  section  B  of  this  procedure,  an 
alternative  mixing  zone  is  demonstrated  as 
appropriate  in  a  mixing  zone  study 
conducted  pursuant  to  subsection  3  of  this 
section. 

2.  Appropriate  mixing  zone  assumptions  to 
be  used  in  calculating  load  allocations  for 
nonpoint  sources  shall  be  determined, 
consistent  with  applicable  State 
requirements,  on  a  case-by-case  basis  by  the 
authority  establishing  the  TMDL. 

3.  Data  generated  by  mixing  zone  studies 
conducted  by  any  interested  party  shall  be 
used  to  establish  allocations  when,  in  the 
best  professional  judgement  of  the  authority 
establishing  the  TMDL,  it  is  determined  that 
the  mixing  zone  study  demonstrates  that  a 
dilution  allowance  other  than  those  specified 
in  or  established  pursuant  to  sections  C.1  and 
C.2  of  this  procedure  is  appropriate  for  the 
protection  of  designated  and  existing  uses, 
and  implementation  of  numeric  and  narrative 
criteria  and  values.  Mixing  zone  studies  shall 
address  factors  identified  by  the  authority 
establishing  the  TMDL,  including,  but  not 
limited  to,  density  or  temperature 
stratification  of  the  water  body,  dispersion  of 
the  effluent  discharge  relative  to  situations 
such  as  the  location  of  a  water  supply  intake 
and  critical  biological  habitat  areas. 

4.  In  cases  where  background 
concentrations  exceed  criteria  or  values, 
WLAs  shall  be  set  equal  to  zero  or  a  multiple 
source  TMDL  shall  be  established  that 
ensiires  attainment  of  criteria  or  values  and 
control  of  BCCs  pursuant  to  section  B  of  this 
procedure. 


5.  A  separate  check  is  made  to  assure  that 
the  final  WLAs  provide  for  attainment  of 
acute  aquatic  life  criteria  and  values  at  the 
boundary  of  any  acute  mixing  zone  allowed 
under  State  law. 

D.  The  Tributary  Basin  Mass  Balance 
TMDL  Approach.  The  basin  approach  to 
developing  TMDLs  addresses  all  known 
sources  of  a  pHsllutant  in  a  drainage  basin  in 
b  single  analysis.  Where  it  is  either  not 
required  or  not  feasible  to  develop  a  basin- 
wide  TMDL  the  regulatory  authority  shall 
develop  a  TMDL  for  a  smaller  geographic 
unit  as  necessary.  The  TMDL  analysis  shall 
be  undertaken  pursuant  to  the  following 
steps: 

1.  Calculation  of  the  Tributary  Basin 
Loading  Capacity.  The  loading  capacity  is 
initially  calculated  at  the  furthest 
downstream  location  in  the  drainage  basin. 
The  maximum  allowable  loading  consistent 
with  the  attainment  of  each  numeric  criterion 
or  value  for  a  given  pollutant  is  determined 
by  multiplying  the  criterion  or  value  by  the 
flow  at  the  furthest  downstream  location  in 
the  tributary  basin  at  the  design  flow 
condition  faielow: 

a.  Harmonic  mean  flow  for  human  health 
criteria  or  values. 

b.  30-day,  five-year  low  flow  for  wildlife 
criteria  or  values. 

c.  7-day,  10-year  low  flow  or  4-day,  3-year 
biologically-based  low  flow  for  chronic 
aquatic  life  criteria  or  values. 

The  lowest  load  is  then  selected  as  the 
loading  capacity. 

2.  Inventory  of  Baseline  Pollutant  Loads. 
An  inventory  of  p>ollutant  loadings  (Including 
natural  background)  from  all  known  sources 
in  the  tributary  basin  shall  be  constructed. 

a.  The  inventory  for  point  sources  uses  a 
pollutant  loading  baseline  which  should,  as 
appropriate,  be  derived  from: 

i.  The  permit  limit(s)  of  sources 
discharging  the  pollutant  of  concern.  The 
limits  may  be  technology-based  limits,  water 
quality-based  limits,  or  a  combination  of 
both.  Actual  effluent  flow  rates  are  used  to 
convert  concentration-based  permit  limits  to 
an  estimate  of  mass  of  pollutants  discharged 
over  time. 

il.  The  level  of  treatment  currently  required 
or  required  pursuant  to  an  enforceable 
schedule  of  compliance.  In  appropriate 
circumstances  this  could  be  BAT  limits  for 
Industrial  discharges  or  secondary  treatment 
limits  for  POTWs. 

ill.  Actual  loadings  of  a  pollutant  firom  a 
facility  when,  for  example,  a  limitation  for 
the  pollutant  is  not  Included  in  the  facility's 
permit. 

b.  The  Inventory  of  nonpoint  source 
pollutant  loadings  Includes  contributions 
from  urban  runoff,  agricultural  runoff, 
groundwater  contributions  (including 
groundwater  contaminated  by  leaching  from 
landfill  or  industrial  waste  disposal  sites), 
atmospheric  deposition  and  resuspension/ 
resolution  from  contaminated  sediment 
Measured  loading  rates  shall  be  used,  when 
available,  or  best  estimates  calculated. 
Estimates  should  be  based  on  loadings 
expected  after  Implementation  of  nonpoint 
source  controls  expected  to  occur  within  a 
reasonable  time  period. 

3.  Environmental  Pate.  The  Inventory  of 
baseline  loadings  conducted  in  sections  D.2 
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and  D.7  of  this  procedure  and  the  sJte- 
specific  cross  checks  in  sections  D.8  and  D.9 
of  this  procedure  shall  be  based  on  the 
assumption  that  a  pollutant  does  not  degrade. 
If.  however,  each  of  the  following  conditions 
are  met,  the  regulatory  authority  may  take 
into  account  degradation  of  a  pollutant; 

a.  Sciantifically  valid  field  studies  or  other 
relevant  information  dranonstrate  that 
degradation  of  the  pollutant  will  occur  under 
the  full  range  of  environmental  conditions 
expected  to  be  encountered;  and 

b.  The  field  studies  and  other  relevant 
information  address  other  factors  that  affect 
the  level  of  pollutants  in  the  water  column 
including,  but  not  limited  to,  resuspension  of 
sediments,  chemical  speciation,  and 
biological  and  chemical  transformation. 

4.  Establish  the  Basin  Margin  of  Safety 
(MOS).  The  basin  margin  of  safety  may  be 
represented  as  a  portion  of  the  loading 
capadt>'  which  must  remain  unallocated  to 
account  for  the  uncertainties  in  deriving  the 
TMDL  Identification  of  a  MOS  should  reflect 
consideration  of  the  baseline  loading  chosen 
to  develop  the  inventory  (e.g.,  permitted 
versus  actual  loads,  estimated  verius 
measured  nonpoint  loads)  as  well  as 
uncertainties  in  calculating  loading  capacity. 
For  example,  the  MOS  may  vary  depending 
on  the  degree  of  uncertainty  associated  wiux 
predicted  nonpoint  source  loadings.  The 
basin  MOS  will  be  unique  and  specific  for 
each  tributary  basin  depending  on  the  degree 
of  uncertainty. 

5.  Compare  AUowable  Loading  with 
Baseline  Loading.  Compare  the  difference  of 
the  loading  capacity  calculated  in  section  D.l 
of  this  procedure  minus  any  specified  MOS 
calculated  in  section  D.4  of  this  procedure  to 
the  Inventoiy  baseline  load  calculated  In 
section  D.2  of  this  procedure  from  all  sourcM 
for  the  pollutant  of  concern.  If  the  baseline 
load  is  greater  than  the  difEerence  of  the 
loading  capacity  minus  any  specified  MOS, 
then  the  tributary  basin  is  water  quality- 
limited  and  a  TMDL  must  be  developed.  If 
the  baseline  load  is  less  than  the  ditoence 
of  the  loading  capacity  minus  any  specified 
MOS.  the  basin  is  not  water  quaUty-Umited 
and  a  TMDL  for  the  entire  basin  is  not 
necessary.  Whether  or  not  a  TMDL  for  the 
entire  basin  is  required,  a  mass  balance  cross 
check,  as  described  In  sections  D.8  and  D.9 
of  this  procediu*  shall  be  conducted  in  the 
vicinity  of  each  source  to  determine  if  a 
TMDL  for  a  segment  of  the  basin  is  necessary. 

6.  Identify  Load  Reductions  Subjea  to 
Allocation.  For  a  water  quality-limited  basin, 
the  portion  of  the  pollutant  load  which  must 
be  reduced  to  meet  water  quality  standards 
shall  be  equal  to  the  baseline  load  mhius  the 
loading  capacity  adjusted  by  the  MOS.  This 
represents  the  loed  reduction  which  must  be 
achieved  through  new  or  revised  load  and/ 
or  wastelosd  allocations  in  order  to  meet 
water  quality  standards  at  the  downstream 
tenninus  of  the  basin.  Additional  reductions 
may  be  necessary  as  determined  in  sections 
D.8  and  D.9  of  this  procedure  to  ensxire 
attainment  of  water  quality  standards 
throughout  the  basin. 

7.  Conduct  Allocation.  The  WLAs  and  LAs 
shall  be  established  by  a  reasonable  process 
for  the  particular  basin  under  investigation. 
Examples  of  allocation  methods  include  but 
are  not  limited  to; 


a.  Reduction  of  all  sources  proportional  to 
their  current  share  of  the  baseline  load. 

b.  Equal  percent  reduction. 

c.  Equal  effluent  concentrations. 

d.  Most  efficient  reductions  by  selected 
sources. 

In  no  event  shall  a  load  allocation  be  set 
at  a  level  which  reflects  an  unreasonable 
expectation  of  load  reductions  that  will  be 
attained  by  a  nonpoint  source  within  a 
reasonable  time  period. 

8.  Mass  Balance  Site-specific  Chronic 
Allocation  Cross-check.  The  basin  approach 
to  the  TMDL/allocation  analysis  initially 
focuses  on  attainment  of  water  quality 
standards  at  the  selected  downstream 
location.  It  must  also  be  determined  whether 
standards  will  be  met  at  all  locations  within 
the  basin. 

At  each  Individual  point  source  location,  a 
site-specific  cross-check  shall  be  performed 
that  generates  a  WLA  for  the  source  that  is 
necessary  to  implement  all  water  quality 
standards  for  protection  from  chronic  effects 
at  that  location.  Such  cross-checks  take  into 
consideration  background  concentrations 
immediately  upstream  of  the  point  source, 
any  applicable  State  mixing  rone  policies 
and  a  margin  of  safety  to  account  for 
uncertainties. 

Permittees  may  be  required  to  conduct 
mixing  rone  demonstrations  In  accordance 
with  directives  of  the  authority  establishing 
the  TMDL  where  the  authority  determines 
that  such  a  demonstration  is  necessary  to 
adequately  conduct  the  basin  TMDL  analysis 
or  to  evaluate  chronic  toxicity  conditions  at 
the  edge  of  any  applicable  mixing  roT». 

A  site  specific  chronic  cross-chedi  is  also 
conducted  with  respect  to  nonpoint  source 
loadings,  tnd  may  indicate  that  reduced 
loadings  are  necessary  In  the  vldnlty  of  the 
nonpoint  source  to  attain  water  quality 
standards  there.  H  may  be  appropriate  to 
reduce  the  LA  for  the  nonpoint  source  to 
reflect  the  requisite  load  reduction  if  It  can 
reasonably  be  expected  that  such  a  load 
reduction  will  in  feet  be  achieved  within  a 
reasonable  time  period  Otherwise,  it  may  be 
necessary  to  reduce  the  WLAs  of  upstream 
point  sources  in  order  to  ensure  that  water 
quality  standards  are  attained  In  the  vicinity 
of  the  nonpoint  source.  If  either  the  LA  for 
a  nonpoint  source  or  the  WLAs  for  upstream 
point  sources  are  reduced  for  this  purpose,  it 
Is  possible  that  the  allocations  for  some 
sources  downstream  in  the  tributary  could  be 
Increased  in  the  final  TMDL  from  those 
initially  calculated  in  the  basin  analysis, 
depending  on  site-specific  considerations 
including  individual  acute  and  chronic  cross- 
checks. 

9.  Acute  Criteria  Crosscheck.  A  separate 
check  shall  be  made  to  assure  that  acute 
aquatic  life  criteria  and  vahies  are  met  at  the 
boundary  of  any  applicable  acute  criteria 
mixing  zone  allovired  under  State  law.  If 
mixing  rones  from  two  or  more  proximate 
sources  Interact  or  overlap,  the  combined 
effect  will  be  evaluated  to  determine  If 
criteria  and  values  will  be  met  at  the  edge  of 
any  applicable  acute  criteria  mixing  rones. 

The  acute  criteria  croes-check  shall 
include,  but  not  be  limited  to,  consideration 
of:  (1)  The  expected  dilution  under  all 
effluent  flow  and  concentration  conditions  at 


design  stream  flow,  (2)  maintenance  of  a  rone 
of  passage  for  aquatic  organisms  and  (3) 
protection  of  critical  aquatic  habitat. 

A  permittee  may  be  required  to  conduct  an 
acute  criteria  mixing  rone  demonstration  in 
accordance  with  the  directives  of  the 
authority  establishing  the  TMDL  where  the 
authority  determines  that  such  a 
demonstration  is  necessary  to  adequately 
conduct  the  basin  TMDL/allocation  analysis 
or  is  necessary  to  evaluate  acute  toxicity 
conditions  at  the  edge  of  the  acute  criteria 
mixing  rone. 

10.  Determine  the  WLA.  The  more  stringent 
of  the  basin  WLA.  the  site-specific  chronic 
WLA  or  site-specific  acute  WLA  is  typically 
applied  as  a  WQBEL  in  the  source's  NPDES 
permit.  However,  where  a  more  stringent 
WLA  is  established  as  a  result  of  a  site- 
specific  cross  check  than  was  initially 
calculated  using  the  basin-wide  analysis, 
revision  of  other  WLAs  or  LAs  initially 
calculated  under  the  b&sin  approach  may  b« 
appropriate  to  reflect  the  additional 
unallocated  basin  loading,  depending  on  site- 
specific  considerations,  including  other 
individual  acute  and  chronic  cross  checks. 

11.  TMDL  Validation.  Where  available, 
ambient  monitoring  and  other  relevant  data 
should  be  evaluated  to  assess  the  accuracy  of 
the  mass  balance  basin  approach. 
Comparison  of  measured  versus  calculated 
ambient  concentrations  (calculated  from  the 
load  inventory  at  the  furthest  downstream 
location)  can  servo  as  a  check  on  the 
accuracy  of  the  TMDL  Such  analyses  could 
demonstrate  that  a  full-scale  kinetic  model 
may  be  useful  in  developing  •  TMDL  for  the 
basin. 

Procedure  SB:  Total  Uaximum  Daify  Loads. 

Wasteload  Allocations  and  Load  Allocations 
for  Point  and  Nonpoint  Sourcn;  (Option  B) 

A.  GenertU  Conditions  of  Application.  The 
folloMrlng  are  conditions  applicable  to 
estabtixtdng  total  maximum  daily  loads 
(TMDLa)  for  all  pollutants  and  watere  within 
the  Great  Lakes  System  subject  to  the 
exceptions  Included  In  40  CFR  132.4. 

1.  TMDLs  Required  TMDLs  shall,  at  a 
minimum,  be  established  for  each  pollutant 
for  which  it  is  determined  pursuant  to 
procedure  5  of  this  appendix  that  there  is  a 
reasonable  potential  that  a  discharge  will 
cause  or  contribute  to  an  exceedance  of  water 
quality  standards,  and  in  advance  of  Issuance 
of  any  new  or  revised  permit  for  the 
discharge  of  such  pollutant,  unless  it  Is 
determined  piirsuant  to  these  procedures  that 
a  TMDL  is  not  needed. 

2.  Load  Reductions.  TMDLs  shall  also  be 
prepared  if  the  sum  of  existing  point  source 
and  nonpoint  source  (including  natural 
background)  loadings  exceeds  the  loading 
capacity  minus  any  specified  margin  of  safety 
for  a  substance.  A  TMDL  must  ensure 
attainment  of  all  numeric  and  narrative 
criteria  and  Tier  D  values  far  a  given 
pollutant.  TMDLs  shall  include  WLAs  for 
point  sources  and  LAs  for  nonpoint  sources 
such  that  their  sum  is  not  greater  than  the 
loading  capacity  minus  the  sum  of  any 
specified  MOS  end  reserve  capacity  for 
future  growth. 

3.  WLA  Values.  Point  sources  must  be 
regulated  so  as  to  ensure  attainment  of  all 
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downstream  water  quality  standards.  If 
separate  TMDLs  are  prepared  for  the  same 
pollutant  in  different  segments  of  the  same 
drainage  basin,  and  the  separate  TMDLs  each 
include  WLAs  for  one  or  more  of  the  same 
point  sources,  then  WQBELS  shall  be 
consistent  with  the  most  stringent  WLA  in  an 
EP.\  approved  or  EPA  established  TMDL. 

4.  Margin  of  Safety  (MOS).  Each  TMDL 
shall  include  a  MOS  sufficient  to  account  for 
uncertainties  in  establishing  the  TMDL  and 
describe  the  manner  in  which  a  MOS  is 
provided.  The  MOS  may  be  provided  by 
leaving  i  portion  of  the  loading  capacity 
imallocated  or  by  use  of  protective  modeling 
assumptions  to  account  for  the  uncertainties 
in  deriving  the  TMDL  If  a  separate  allocation 
of  loading  capacity  is  set  aside  to  provide  a 
MOS,  the  amount  of  such  allocation  shall  be 
described.  If  protective  modeling 
assumptions  are  relied  on  to  provide  a  MOS, 
the  specific  assumptions  providing  the  MOS 
shall  be  identified. 

5.  More  Stringent  Requirements.  States  may 
exercise  authority  reserved  to  them  under 
section  510  of  the  Gean  Water  Act  to  develop 
more  stringent  TMDLs  (including  WLAs  and 
LAs]  than  are  required  herein,  providing  that 
all  LAs  in  such  TMDLs  reflect  actual 
nonpoint  source  loads  or  those  loads  that  can 
reasonably  be  expected  to  occur  within  a 
reasonable  time  period  as  a  result  of 
implementing  nonpoint  source  controls. 

6.  Acaunulation  in  Sediments.  TMDLs 
shall  be  sufficiently  stringent  so  as  to  prevent 
accumulation  of  the  p>ollutant  of  concern  In 
sediments  to  levels  injurious  to  designated  or 
existing  uses,  human  health,  wildlifis  and 
aquatic  life.  TMDLs  shall  consider 
contributions  to  the  water  column  from 
sediments  inside  and  outside  of  any 
applicable  mixing  zones. 

7.  Wet  Weather  Events.  This  guidance  does 
not  provide  specific  procedures  for  wet 
weather  events.  However,  some  of  these 
procedures  may  be  deemed  appropriate  for 
such  purposes  on  a  case-by <ase  basis. 

8.  Background  Concentrations  of 
Pollutants.  The  representative  background 
concentration  of  pollutants  shall  be 
established  in  accordance  with  this 
subsection  to  develop  TMDLs  and  to 
determine  reasonable  potential  through  use 
of  procedure  5  of  this  appendix  Such 
loadings  may  be  accounted  for  in  a  TMDL 
through  an  allocation  to  a  single 
"beckgroxmd"  category,  or  through 
individual  allocations  to  the  various 
background  sources. 

a.  Requirements  for  Calculating 
Backffound.  "Backgroimd"  represents  all 
loadings  that  (1)  Flow  from  upstream  waters 
into  the  specified  watershed,  water  body  or 
water  body  segment  for  which  a  TMDL  is 
being  developed,  (2)  enter  the  specified 
watershed,  water  body  or  water  body 
segment  through  atmospheric  deposition  or 
sediment  release  or  resuspension,  or  (3) 
occur  within  the  watershed,  water  body  or 
water  body  segment  as  a  result  of  chemical 
reactions.  Background  concentrations  shall 
be  determined  on  a  case-by-case  basis  using 
acceptable  available  data  on  the  specified 
watershed,  water  body  or  water  body 
segment,  or  on  similar  water  bodies,  and  best 
profsssional  judgement.  Available  data  shall 


include  available  ambient  water  column 
measurements,  caged  fish  tissue 
measurements,  and  pollutant  loading  data. 
When  determining  what  available  data  are 
acceptable,  best  professional  judgement 
should  be  used,  including  consideration  of 
the  sampling  location  and  the  reliability  of 
the  data  through  comparison  to  reported 
analytical  detection  levels  and  quantification 
levels. 

b.  Calculation  Requirements.  Except  as 
provided  below,  the  representative 
background  concentration  for  a  pollutant 
shall  be  established  as  the  geometric  mean  of: 

i.  Acceptable  available  water  column  data; 

iL  Water  column  concentrations  estimated 
through  use  of  acceptable  available  caged  fish 
tissue  data:  or 

ill.  Acceptable  available  mass  loading  data 
used  to  estimate  water  column  levels. 

When  more  than  one  of  the  above  three 
data  sets  exist,  best  professional  judgement 
should  be  used  to  select  the  one  data  set  most 
likely  to  accurately  estimate  background 
concentrations.  In  utilizing  mass  loading 
data,  pollutant  degradation  and  transport 
information  may  be  considered. 

In  certain  cirounstances,  caged  fish  tissue 
data  or  ambient  monitoring  data  may  be  used 
to  estimate  ambient  concentrations  at  a  given 
upstream  location,  and  data  on  mass  loadings 
upstream  may  be  used  to  adjust  that  value  to 
the  background  level  entering  the  water  body 
or  water  body  segment  of  concern. 

For  the  purpose  of  calculating  the 
geometric  mean,  data  reported  as  below  the 
detection  level  shaU  be  assumed  to  be  one- 
half  of  the  reported  detection  level;  data 
reported  as  above  the  detection  level  but 
below  the  quantification  level  shall  be 
assiuned  to  be  the  detection  level  plus  one- 
half  of  the  di^rence  between  the  reported 
detection  level  and  the  reported 
quantification  level.  When  all  of  the 
acceptable  available  data  in  a  data  set  or 
category  such  as  water  column,  caged  fish 
tissue  or  mass  loading  data,  are  below  the 
level  of  detection  for  a  pollutant,  then  all  the 
data  for  that  pollutant  in  that  data  set  shall 
be  assumed  to  be  zero. 

9.  TMDL  Allocations.  Nonpoint  source  load 
allocations  shall  be  based  on:  a.  existing 
loading  rates  if  changes  in  loading  rates  are 
not  anticipated;  b.  anticipated  increased 
loading  rates;  or  c.  anticipated  lower  loading 
rate  if  such  lower  loading  rate  is  technically 
reasonably  and  anticipated  to  occur  within  a 
reasonable  time  period  as  a  result  of 
implementation  of  best  management 
practices  or  other  load  reduction  measures. 
In  determining  whether  any  expected  load 
reductions  are  technically  reasonable  and 
will  occur  within  a  reasonable  period  of  time, 
technical  and  institutional  factors  should  be 
considered.  These  decisions  are  case-specific 
and  should  reflect  the  particular  TMDL 
under  consideration.  The  portion  of  the 
loading  capacity  not  assigned  to  nonpoint 
sources,  or  to  a  MOS,  or  reserved  for  future 
growth  is  allocated  to  point  sources.  Upon 
reissuance,  NPDES  permits  for  these  point 
sources  must  include  limitations  consistent 
with  the  WLAs  in  EPA  approved  or  EPA 
established  TMDLs. 

10.  Effluent  Flow.  If  WLAs  are  expressed  as 
concentrations  of  pollutants,  the  TMDL  shall 


also  indicate  the  point  source  effluent  flows 
assumed  in  the  analysis.  Mass  loading 
limitations  established  in  NPDES  permits 
must  be  consistent  with  both  the  WLA  and 
assimied  effluent  flows  used  in  establishing 
the  TMDL 

11.  New  Source  or  Discharger.  TMDLs  may 
include  reserved  allocations  of  loading 
capacity  to  accommodate  future  growth  and 
additional  sources.  Where  such  reserved 
allocations  are  not  included  in  a  TMDL,  a 
new  or  expanded  discharge  cannot  be 
permitted  unless  the  TMDL  is  revised  in 
accordance  with  these  procedures  to  include 
a  WLA  for  the  new  or  expanded  discharge. 

B.  Mixing  Zones  for  Bioaccumulative 
Chemicals  of  Concern  (BCCs). 
Notwithstanding  any  other  provision  in  these 
rules,  the  following  requirements  (or  any 
more  stringent  requirement  established  in 
accordance  with  section  510  of  the  Clean 
Water  Act)  shall  be  applied  in  TMDLs  for 
BCCs: 

1.  Up  until  [insert  10  years  from  the 
effective  date  of  the  final  rule],  mixing  zones 
for  BCCs  may  be  allowed  for  existing 
dischargers  pursuant  to  the  procedures 
specified  in  sections  C  and  D  of  this 
procedure.  However,  for  implementation  of 
numeric  or  narrative  criteria  and  values 
including,  but  not  limited  to  HCC,  HCV, 
HNV.  HNC.  wlldlifiB  criteria  and  values,  and 
chronic  aquatic  life  criteria  and  values, 
individual  WLAs  for  discharges  to  open 
waters  of  the  Great  Lakes  shall  assiune  no 
greater  dilution  than  one  part  effluent  to  ten 
parts  receiving  water,  and  for  discharges  to 
Great  Lakes  System  tributaries  shall  assume 
no  greater  dilution  than  that  allowed  under 
section  D.3.c.iii  of  this  procedure. 

2.  No  later  than  {insert  10  years  from  the 
effective  date  of  the  final  rule],  there  shall  be 
no  mixing  zones  available  to  existing 
dischargers  for  BCCs.  Accordingly,  the  WLAs 
for  existing  dischargers  shall  be  such  as  are 
necessary  to  attain  water  quality  standards 
for  BCCs  at  the  point  of  discharge.  Thus,  they 
shall  be  set  (1)  equal  to  the  most  stringent 
water  quahty  criteria  or  values  for  the  BCCs 
in  question,  or  (2)  at  a  more  stringent  level 
than  the  most  stringent  water  quality  criteria 
or  values  if  necessary  due  to  background 
concentrations  to  meet  such  criteria  and 
values  at  the  point  of  discharge.  Permits 
issued  within  five  years  prior  to  [insert  10 
years  from  the  effective  date  of  the  final  rule} 
must  include  a  more  stringent  set  of 
limitations  applicable  on  [insert  10  years 
from  the  effective  date  of  the  final  rule]  if 
necessary  to  Implement  this  requirement 

3.  Beginning  on  [insert  the  effective  date  of 
the  final  rule],  there  shall  be  no  mixing  zones 
for  BCCs  available  to  new  dischargers  or  new 
sources.  Accordingly,  the  WLAs  for  new 
dischargers  shall  be  such  as  are  necessary  to 
attain  water  quality  standards  for  BCCs  at  the 
point  of  discharge.  Thus,  they  shall  be  set  (1) 
equal  to  the  most  stringent  water  quality 
criteria  or  values  for  the  BCCs  in  question,  or 
(2)  at  a  more  stringent  level  than  the  most 
stringent  water  quality  criteria  or  values  if 
necessary  due  to  background  concentrations 
to  meet  such  criteria  and  values  at  the  point 
of  discharge. 

4.  States  may  grant  mixing  zones  beyond 
the  dates  specified  in  paragraphs  2  and  3  of 


Federal  Regirter  /  Vol.  58.  No.  72  /  Friday.  April  16.  1993  /  Proposed  Rules  21039 


this  section,  where  It  can  be  demonstrated  on 
a  case-by-case  basis  that  failure  to  grant  a 
mixing  zone  would  preclude  water 
conservation  measures  that  would  lead  to 
overall  load  reductions  in  hCCs,  even  though 
higher  concentrations  of  BCX^s  occvir  in  the 
effluent  Such  mixing  zones  must  also  be 
consistent  with  sections  C  and  D  of  this 
procedure. 

C.  Deriving  TMDLs  for  Discharges  to  Lakes. 
This  section  addresses  conditions  for 
derivina  TMDLs  for  Open  Waters  of  the  Great 


Lakes  (OWGL),  inland  lakes  and  other  waters 
of  the  Great  Lakes  System  with  no 
appreciable  flow  relative  to  their  volumes. 

1.  Individual  point  source  WLAs  shall 
assume  no  greater  dilution  than  one  part 
effluent  to  10  parts  receiving  water 
(containing  background  levels  of  pollutants) 
for  implementation  of  numeric  or  narrative 
chronic  criteria  and  values  (including,  but 
not  limited  to  Tier  I  and  Tier  D  HNVs,  HCVs, 
chronic  aquatic  life,  and  wildlife  criteria  and 
values),  unless,  subject  to  restrirtions  for 


BCCs  in  section  B  of  this  procedure,  an 
alternative  mixing  tone  Is  demonstrated  as 
appropriate  in  a  mixing  zone  study 
conducted  ptirsuant  to  section  E  of  this 
procedure. 

a.  Implementing  Numeric  Criteria  and 
Values.  Unless  an  alternative  mixing  zone  is 
approved,  WLAs  based  upon  protection  of 
aquatic  life,  wildlife  and  human  health  from 
cJironlc  effiects  shall  nol  exceed: 


WLA  ^  1  l(criterion)  -  10(background) 


Where: 

Criterion  =  a  numeric  criterion  or  value 
designed  to  protect  aquatic  life,  wildlife 
criterion  or  value,  and/or  human  health 
from  chronic  adverse  effects  (including, 
but  not  limited  to  a  Tier  I  or  Tier  II HNV, 
HCV.  chronic  aquatic  life  criterion  or 
value,  or  a  wildlife  criterion  or  value 
derived  pursuant  to  this  Guidance) 
specified  in  units  of  mass  per  unit  of 
volume; 
Background  =  background  concentration 
determined  pursuant  to  section  A.8  of 
this  procedure,  specified  in  units  of  mass 
per  unit  of  volume;  and 
A  demonstration  for  a  smaller  or  larger 
mixing  zone  may  be  provided,  approved  and 
implemented  in  accordance  with  section  E  of 
this  procedure.  In  no  case  shall  the 
permitting  authority  grant  a  mixing  zone 
based  on  a  mixing  zone  demonstration  which 
exceeds  the  area  where  discharge-induced 
mixing  occurs. 

2.  Appropriate  dilution  assumptions  to  be 
used  in  calculating  load  allocations  for 
nonpoinf  sources  shall  be  determined, 
consistent  with  applicable  State 
requirements,  on  a  case-by-case  basis  by  the 
authority  establishing  the  TMDL. 

3.  In  cases  where  background 
concentrations  exceed  numeric  or  narrative 
criteria  or  values,  the  WLA  shall  be  set  to 
zero  or  a  multiple  source  TMDL  shall  be 
established  that  ensures  attainment  of  criteria 
or  values  and  control  of  BCCs  pursuant  to 
section  B  of  this  procedure. 

4.  WLAs  based  on  acute  aquatic  life  criteria 
or  values  shall  not  exceed  the  Final  Acute 
Value. 

5.  The  final  TMDL  shall  include  the  most 
stringent  of  the  WLAs  derived  pursuant  to 
sections  Ql,  3  and  4  of  this  procedure. 

D.  Deriving  TMDLs  and  WLAs/LAsfor 
Discharger  to  Great  Lakes  System  Tributaries. 
This  section  applies  to  tributaries  and 


connecting  channels  of  the  Great  Lakes  that 
exhibit  appreciable  flows  relative  to  their 
volumes. 

1.  Stream  design  flow.  The  appropriate 
.  stream  design  flow  used  in  T\fl)L 

development  shall  be: 

a.  Either  the  7-day,  10-year  low  flow 
(7Q10)  or  the  4-day,  3-year  biologically-based 
design  flow  for  chronic  aquatic  life  criteria  or 
values; 

b.  The  harmonic  mean  flow  for  human 
health  criteria  or  values;  and 

c.  The  30-day,  5-year  low  flow  (30Q5)  for 
wildlife  criteria  or  values. 

2.  Tributary  Basin.  When  a  TMDL  is 
established  for  a  tributary  basin  or  watershed 
within  a  tributary  basin: 

a.  An  adequate  MOS  shall  be  identified  in 
the  TMDL  and  shall  include  but  may  not  be 
necessarily  limited  to  the  unused  capacity 
provided  by  not  utilizing  more  than  the 
allowable  dilution  flow  defined  in  section 
D.3.C.11  of  this  procedure; 

b.  When  available  information  indicates 
that  a  mixing  zone  for  a  point  source  extends 
in  an  OWGL  or  CCGL,  the  WLA  is 
determined  using  the  more  stringent  dilution 
allowance  provided  in  either'section  C.1  or 
D.3.C  of  this  procedure; 

c  WLAs  shall  not  exceed  the  FAV  to 
ensure  protection  of  aquatic  life  from  acute 
effects; 

d.  The  WLA  for  a  particular  point  source 
shall  be  the  more  stringent  of  either; 

I.  The  portion  of  the  loading  capacity  for 
the  basin  or  portion  thereof,  which  is  not 
allocated  to  LAs,  MOS,  reserve  capacity  (If 
any)  and  WLAs  for  other  point  source 
dischargers;  or 

ii.  The  WLA  developed  using  the 
procedures  in  section  D.3  of  this  procedure. 

e.  Tributary  basin  TMDLs  shall  be  based  on 
the  assumption  that  a  pollutant  does  not 
degrade.  If,  however,  each  of  the  following 
conditions  are  met,  the  regulatory  authority 


may  take  into  account  degradation  of  a 
pollutant: 

i.  Scientifically  valid  field  studies  or  other 
relevant  infonnation  demonstrate  that 
degradation  of  the  pollutant  will  occur  under 
the  full  range  of  environmental  conditions 
expected  to  be  encountered;  and 

il.  The  field  studies  and  other  relevant 
information  address  other  factors  that  affect 
the  level  of  pollutants  in  the  water  column 
including,  but  not  limited  to,  resuspension  of 
sediments,  chemical  speciation,  and 
biological  and  chemical  transformation. 

3.  Source  Specific  TMDLt.  Source  specific 
TMDLs  shall  be  calculated  in  accordance 
with  this  section.  The  procedures  in  this 
section  are  applicable  only  when  background 
concentrations  (see  section  A.8  of  this 
procedure)  at  the  source  location  prior  to  the 
addition  of  discharge  pollutants  do  not 
exceed  criteria  and  values.  In  other 
situations,  the  regulatory  authority  shall 
develop  a  TMDL  in  accordance  with  section 
D.2  of  this  procedure. 

a.  An  adequate  MOS  shall  be  identified  in 
the  TMDL  and  shall  include  unused  capacity 
provided  by  not  utilizing  more  than  the 
allowable  dilution  flow  determined  in 
section  D.3.c.ii  of  this  procedure. 

b.  Where  there  is  information  that  a  mixing 
zone  for  a  point  source  discharge  extends 
frtim  a  tributary  into  an  OWGL  or  a 
connecting  channel,  the  WLA  for  that  point 
source  discharge  shall  be  determined  by 
applying  the  procedures  in  section  Cl  of  this 
procedure  or  section  D.3.c  of  this  procedure, 
whichever  is  more  stringent 

c.  Existing  Sources.  TMDLs  based  upon 
chronic  aquatic  life,  wildlife  and  human 
health  criteria  or  values  shall  be  developed 
in  accordance  with  the  following 
requirements: 

i. 


WLA^ 


(criterion)[Q.^,  +  (1  -  f)(efflucnt  flow)]-  (background)Q^ 


Where: 

Criterion  =  a  numeric  criterion  or 
value,  designed  to  protect  aquatic 
life,  wildlife,  and/or  human  health 
from  chronic  adverse  efiiects 


effluent  flow 


(including,  but  not  limited  to.  a  Tier 
I  or  Tier  II  HNV.  HCV.  chronic 
aquatic  life  criterion  or  value,  or  a 
wildlife  criterion  or  value  derived 
pursuant  to  this  procedure) 


(X) 


specified  in  units  of  mass  per  unit 
of  volume. 

Old  =  allowable  dilution  flow  as 
calculated  In  section  D.3.c.ii  of  this 
procedure. 
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f  =  fractioQ  of  the  source  flow  that  is 
mthdrawQ  bom  the  receiviiig 
wat«, 

Effluent  flow  =  flow  rate  of  the 
discharger  specified  in  units  of 
volume  per  time. 

Background  =  background 
concentration  at  the  discharge 
location  calculated  pursuant  to 
section  A.9  and  specified  in  units  of 


mass  per  unit  of  volume, 
X  =  a  conversion  factor  which 
converts  units  of  mass  per  unit 
volume  to  imits  of  mass  per  unit 
time. 

U.  The  allowable  dilution  flow  (Qm]  will  be 
detensinad  by  multiplying  the  stream  design 
flow  by  the  dilution  fraction  specified  in 
either  section  D.3x.iil  oc  section  B.3  of  this 
procedure. 


ill  Unless  an  altematire  mixing  zone  is 
allowed  coosstent  with  section  E,  the 
dilution  fraction  is  based  upon  the  ratio  of 
the  TQIO  to  the  effluent  flow.  If  the  ratio  is: 

(a>  less  than  or  equal  to  250,  the  dilution 
fraction  shall  be  no  greater  than  0.25; 

(b)  greater  than  250  but  less  than  300,  the 
dilution  fraction  shall  be  no  greater  than  the 
result  of  the  following  equation: 


Dilution  fractioo  = 


103  -  0.3 1(7Q10  /  Source  Flow) 
100 


(c)  is  equal  to  or  greater  than  300,  the 
dilution  fraction  shall  be  no  greater  than  0.1. 

d.  New  Sources.  WLAs  based  upon  chronic 
ai^atic  life,  wildlife  and  human  health 
criteria  or  values  shall  equal  the  criteria  or 
vahies,  unless  a  mixing  study  Is  provided, 
approved,  and  tmplementsd  in  accordance 
with  section  E  of  this  procedure,  hi  no  case 
shall  a  demonstration  result  in  a  mixing  zone 
which  provides  greater  dilution  than  i> 
provided  by  section  D.3.c.it  of  this 
procedure. 

e.  Existing  and  New  Sources.  WLAs  based 
on  acute  aquatic  life  criteria  or  values  for 
both  existing  and  new  sources  shall  not 
exceed  the  Final  Acute  Value. 

t  The  final  WLA  for  an  existing  point 
source  is  the  most  stringent  value  calculated 
under  paragraphs  c  and  e.  The  final  WLA  for 
a  new  point  source  is  the  most  stringent 
value  calculated  under  sections  D.3.d  and 
D.3.e  of  this  procedure. 

E  Mixing  Zone  Demonstration 
Requirements.  1.  A  mixing  zone 
demonstration  must: 

a.  Describe  the  degree  of  dilution  occurring 
at  the  boimdaries  of  the  proposed  mixing 
zone  and  the  size,  shape,  and  location  of  the 
area  of  mixing,  including  the  manner  in 
which  diffusion  and  dispersion  occur: 

b  Define  the  location  at  which  discharge- 
induced  mixing  ceases  for  sources  to  the 
open  waters  of  the  Great  Lakes; 

c.  Document  the  substrate  character  and 
geomorphology  within  the  mixing  zone; 

d.  Show  that  the  mixing  zone  does  not 
interfere  with  or  block  passage  of  fish  or 
aquatic  Ufe; 

e.  Show  that  the  mixing  zone  does  not 
extend  to  drinking  water  intakes; 

t  Show  that  the  mixing  zone  would  not 
otherwise  interfere  with  the  designated  uses 
of  the  receiving  water  or  downstream  waters; 
and 

g.  Document  background  water  quality 
concentrations. 

2.  In  addition,  the  mixing  zone 
demonstration  shall  address  the  following 
factors: 

a  Whether  or  not  adjacent  mixing  zones 
overlap; 

b.  Whether  organisms  wouM  be  attracted  to 
the  area  of  mixing  as  a  result  of  the  effluent 
character, 

c.  Whether  the  habitat  supports  endemic  or 
natarally  occurring  species; 


d.  That  the  mixing  zone  does  not  promote 
undesirable  aquatic  life  or  result  in  a 
dominance  of  nuisance  species;  and 

e.  That  by  allowing  additional  mixing/ 
dilution: 

i.  Substances  will  not  settle  to  form 
ob}ectionable  deposits; 

iL  Floating  debris,  oil.  scum,  and  other 
matter  in  concentrations  that  form  nuisances 
will  not  be  produced: 

iiL  Objectionable  color,  odor,  taste  or 
turbidity  will  not  be  produced. 

3.  For  situations  where  a  mixing  zone 
demonstration,  as  set  forth  in  sections  E.l 
and  E.2  of  this  procedure,  has  been  provided 
by  the  point  source  or  any  interested  party, 
if  the  permitting  authority  approves  the 
demonstration  made  according  to  the 
conditions  outlined  above,  an  adjustment  for 
existing  sources  of  non-BCtHs  to  the  dilution 
ratio  specified  in  section  C.l  of  this 
procedure  or  the  dilution  fraction  specified 
in  section  D.3.c.iii  of  this  procedure  may  be 
made.  The  maximum  adjustment  to  the 
dilution  ratio  sptecified  in  section  CLl.a  of 
this  procedure  shall  reflect  the  dilution 
available  in  the  area  where  discharged 
induced  mixing  occurs.  The  adjustment  to 
the  dilution  fraction  in  section  D.3.c.iii  of 
this  procedure  shall  not  increase  the  dilution 
fraction  to  greater  than  0.75. 

4.  The  mixing  zone  demonstration  shall  be 
based  on  the  assumption  that  a  pollutant 
does  not  degrade  within  the  prop>osed  mixing 
zona,  except  that  the  regulatory  authority 
may  take  into  account  degradabon  of  a 
pollutant  provided  each  of  the  following 
conditions  are  met: 

a.  Scientifically  vahd  field  studies  or  other 
relevant  information  demonstrate  that 
degradation  of  the  pollutant  will  occur  under 
the  full  range  of  environmental  conditions 
expected  to  be  encountered;  and 

b.  The  field  studies  and  other  relevant 
information  include  other  factors  that  affect 
the  level  of  pollutants  in  the  water  column, 
including,  but  not  limitnl  to,  resuspensioo  of 
sediments,  chemical  speciation.  and 
biological  and  chemical  transformation. 

Procedure  4.  Additivity 
[Re  served) 

Procedute  S:  ReoMoaabie  Potential  To  Exceed 
Water  Quality  Standards 

if  a  permitting  authority  determines  that  a 
pollutant  is  or  may  be  discharged  into  the 
Great  Lakes  System  at  a  level  which  will 


cause,  have  the  reasonable  potential  to  cause, 
or  contribute  to  an  excursion  above  any  Tier 
I  eriterion  or  Tier  Q  vahie,  the  permitting 
authority  shall  incorporate  a  water  quality- 
based  effluent  limitation  (V\'QBEL)  in  an 
NPDES  permit  for  the  discharge  of  that 
pollutant.  When  facility-specific  effluent 
monitoring  data  are  availahle,  the  permitting 
authority  shall  make  this  determination  by 
developing  preliminary  effluent  limitations 
and  comparing  those  effluent  limitations  to 
the  projected  effluent  quality  (PEQ)  of  the 
discharge  in  accordance  with  the  following 
p)rocedures.  In  addition,  the  permitting 
authority  shall  use  any  relevant  information 
that  indicates  a  reasonable  potential  to 
exceed  any  Tier  I  criterion  or  Tier  II  value. 

A.  Developing  Preliminary  Effluent 
Limitations  on  the  Discharge  of  a  Pollutant 
From  a  Point  Source 

1.  hi  accordance  with  procedure  3  this 
appendix,  the  permitting  authority  shall 
develop  preliminary  wasteload  allocations 
for  the  discharge  of  the  pollutant  from  the 
point  source^o  protect  human  health, 
wildlife,  acute  aquatic  Ufe,  and  chronic 
aquatic  life,  based  upon  any  existing  Tier  I 
criteria.  Where  there  is  no  Tier  I  criterion,  the 
permitting  authority  shall  calculate  a  Tier  II 
value  for  such  pollutant  and  the  preliminary 
wasteload  allocations  shall  be  based  up)oa 
such  values.  Where  there  is  insufficient  data 
to  calculate  a  Tier  U  value,  the  permitting 
authority  shall  apply  the  procedure  set  forth 
in  section  D  of  this  procedure  to  determine 
whether  data  must  be  generated  to  calculate 

a  Tier  Q  value. 

2.  The  permitting  authority  shall  develop 
preliminary  effluent  limitations  consistent 
with  the  preliminary  wasteload  allocations 
developed  pursuant  to  section  A.l  of  this 
procedure,  and  in  accordance  with  existing 
State  or  Tribal  procedures  for  converting 
wasteload  ailocatioos  into  water  quality- 
ttased  effluent  limitations.  At  a  minimum: 

a.  The  preliminary  effluent  limitations 
based  upon  criteria  and  values  for  the 
protection  of  human  health  and  wildlife  shall 
be  expressed  as  monthly  limitations; 

b.  The  preliminary  effluent  limitations 
based-upon  criteria  and  values  for  the 
protection  of  aquatic  life  from  chronic  effects 
shall  be  expressed  as  either  monthly 
limitations  or  weekly  limitations;  and 

c.  The  preliminary  effluent  limitations 
based  upon  the  criteria  and  values  for  the 
protection  of  aquatic  hfa  from  acute  effects 
shall  be  expnssed  as  daily  limitations. 
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B.  Determining  Reasonable  Potential  for 
Pollutants  Where  There  Are  Ten  or  More 
Effluent  Data  Samples 

1.  If  10  or  more  fecility-specific  effluent 
monitoring  data  samples  are  available  for  a 
pollutant  discharged  from  a  point  source  to 
the  Open  Waters  of  the  Great  Lakes  or  to  a 
free-flowing  stream  where  the  effluent  flow 
rate  is  less  than  the  stream  seven-day,  10-year 
flow,  the  permitting  authority  shall  apply  the 
following  procedures: 

a.  The  permitting  authority  shall  specify 
the  PEQ  as  the  greater  of  the  maximum 
effluent  concentration  or  the  99th  percentile 
of  the  distribution  of  the  daily  values  of  the 
facility-specific  effluent  monitoring  data.  If 
the  PEQ  as  either  the  maximum  effluent 
concentration  or  calculated  as  the  99th 
percentile  of  the  distribution  of  the  data 
exceeds  the  preliminary  effluent  limitation 
based  on  the  criteria  and  values  for  the 
protection  of  aquatic  life  from  acute  effects 
developed  in  accordance  with  section  A  of 
this  procedure,  the  permitting  authority  shall 
establish  a  WQBEL  in  an  NPDES  permit  for 
such  pollutant; 

b.  The  permitting  authority  shall  calculate 
the  PEQ  as  the  99th  percentile  of  the 
distribution  of  monthly  averages  of  the 
fecility-specific  effluent  monitoring  data.  If 
the  PEQ  exceeds  the  preliminary  effluent 
limitation  based  on  criteria  and  values  for  the 
protection  of  aquatic  life  from  chronic  effects, 
human  health  or  wildlife  developed  in 
accordance  with  seaion  A  of  this  procedure, 
the  permitting  authority  shall  establish  a 
WQBEL  in  an  NPDES  permit  for  such 
pollutant:  and 

c.  The  permitting  authority  shall  calculate 
the  PEQ  as  the  99th  percentile  of  the 
distribution  of  weekly  averages  of  the 
facility-specific  effluent  monitoring  data.  If 
the  PEQ  exceeds  the  preliminary  effluent 
limitation  based  on  criteria  and  values  to 
protect  aquatic  life  from  chronic  effects 
developed  In  accordance  with  section  A  of 
this  procedure,  the  permitting  authority  shall 
establish  a  WQBEL  in  an  NPDES  permit  for 
such  pollutant. 

d.  As  an  alternative  to  the  procedures  set 
forth  in  procedures  5.B.l.a  through  S.B.l.c  of 
this  appendix,  the  permitting  authority  may 
calculate  the  PEQ  as  the  95  percent 
confidence  level  of  the  95th  percentile  based 
on  a  log-normal  distribution  of  the  effluent 
concentration.  In  calculating  the  PEQ.  the 
permitting  authority  shall  identify  the 
number  of  effluent  samples  and  the 
coefficient  of  variation  of  the  effluent  data, 
obtain  the  appropriate  multiplying  factor 
from  Table  1  of  procedure  6  of  appendix  F, 
and  multiply  the  m«YimiiTn  effluent 
concentration  by  that  factor.  The  coefficient 
of  variation  of  the  effluent  data  shall  be 
calculated  as  the  ratio  of  the  standard 
deviation  of  the  effluent  data  divided  by  the 
arithmetic  average  of  the  effluent  data.  If  the 
PEQ  exceeds  any  of  the  preliminary  effluent 
limitations  developed  in  accordance  with 
section  A  of  this  procedure,  the  permitting 
authority  shall  establish  a  WQBEL  in  an 
NPDES  permit  for  such  pollutant. 

2.  If  10  or  more  fecility-specific  effluent 
monitoring  data  samples  are  available  for  a 
pollutant  discharged  from  a  point  source  to 
a  free  flowing  stream  where  the  effluent  flow 


rate  is  equal  to  or  greater  than  the  stream 
seven-day,  10-year  flow,  the  permitting 
authority  shall  apply  the  following 
procedures: 

a.  The  permitting  authority  shall  specify 
the  PEQ  as  the  greater  of  the  maximum 
effluent  concentration  and  the  99th 
percentile  of  the  distribution  of  the  daily 
values  of  the  facility-specific  effluent 
monitoring  data.  If  the  PEQ,  as  either  the 
maximum  effluent  concentration  or 
calculated  as  the  99th  percentile  of  the 
distribution  of  the  data,  exceeds  50  percent 
of  the  preliminary  effluent  limitation  based 
on  the  criteria  and  values  for  the  protection 
of  aquatic  life  from  acute  effects  developed 
in  accordance  with  section  A  of  this 
procedure,  the  permitting  authority  shall 
establish  a  WQBEL  in  an  NPDES  permit  for 
such  pollutant; 

b.  The  permitting  authority  shall  calculate 
the  PEQ  as  the  99th  percentile  of  the 
distribution  of  monthly  averages  of  the 
fecility-specific  effluent  monitoring  data.  If 
the  PEQ  exceeds  50  percent  of  the 
preliminary  effluent  limitation  based  on 
criteria  and  values  for  the  protection  of 
aquatic  life  from  chronic  effects,  human 
health  or  wildlife  developed  in  accordance 
with  section  A  of  this  procedure,  the 
permitting  authority  shall  establish  a  WQBEL 
in  an  NPDES  permit  for  such  pollutant;  and 

c  The  permitting  authority  shall  calculate 
the  PEQ  as  the  99th  percentile  of  the 
distribution  of  weekly  averages  of  the 
facility-specific  effluent  monitoring  data.  If 
the  PEQ  exceeds  50  percent  of  the 
preliminary  limitation  based  on  criteria  and 
values  to  protect  aquatic  life  from  chronic 
effects  developed  in  accordance  with  section 
A  of  this  procedure,  the  permitting  authority 
shall  establish  a  WQBEL  in  an  NPDES  permit 
for  such  pollutant. 

C  Determining  Reasonable  Potential  for 
Pollutants  Where  There  Are  Less  Than  Ten 
Effluent  Data  Samples 

If  less  than  10  representative  effluent  data 
samples  are  available  for  a  pollutant 
discharged  from  a  point  source,  the 
permitting  authority  shall  apply  the 
following  procedures: 

1.  Calculate  the  PEQ  as  follows:  a. 
Determine  the  number  of  data  samples 
available  for  the  pollutant  discharged  from 
the  point  source  and  the  corresponding 
multiplying  factor  from  Table  F5-1  of  this 
appendix: 

b.  The  PEQ  shall  be  the  product  of  the 
appropriate  multiplying  factor  and  the 
maximum  effluent  concentration. 

2.  If  the  PEQ  exceeds  any  of  the 
preliminary  effluent  limitations  developed  in 
accordance  with  section  A  of  this  procedure, 
the  permitting  authority  shall  establish  a 
WQBEL  in  an  NPDES  permit  for  such 
pollutant. 

D.  Developing  Necessary  Data  To  Caloiiate 
Tier  n  Values  Where  Such  Data  Does  Not 
Currently  Exist 

1.  Except  as  provided  in  sections  D.2,  D.3 
or  E  of  this  procedure,  for  each  pollutant 
listed  in  Table  6  of  part  132  that  a  permittee 
reports  as  known  or  believed  to  be  present  in 
its  effluent  at  a  level  for  which  data  sufficient 
to  calculate  Tier  n  values  for  noncancer 


human  health,  wildlife,  acute  aquatic  life  and 
chronic  aquatic  life  does  not  exist,  the 
permitting  authority  shall: 

a.  Use  all  available,  relevant  information, 
including  Quantitative  Structure  Activity 
Relationship  information  and  other  relevant 
toxicity  information,  to  estimate  ambient 
screening  values  for  such  pollutant  which 
will  protect  humans  from  health  effects  other 
than  cancer,  aquatic  life  from  acute  and 
chronic  effects,  and  wildlife. 

b.  In  accordance  with  procedure  3  of  this 
appendix,  the  permitting  authority  shall 
develop  preliminary  wasfeload  allocations 
for  the  discharge  of  the  pollutant  from  the 
point  source  to  protect  human  health, 
wildlife,  acute  aquatic  life,  and  chronic 
aquatic  life,  based  upon  the  estimated 
ambient  screening  values. 

c.  The  permitting  authority  shall  develop 
preliminary  effluent  limitations  in 
accordance  with  section  A.2  of  this 
procedure,  and  consistent  with  the 
preliminary  wasteload  allocations  developed 
in  accordance  with  section  D.l.b  of  this 
procedure. 

d.  The  permitting  authority  shall  compare 
the  PEQ  developed  according  to  the 
procedures  set  forth  in  sections  B  and  C  of 
this  procedure  to  the  preliminary  effluent 
limitations  developed  in  accordance  with 
section  D.l.c  of  this  procedure.  If  the  PEQ 
exceeds  any  of  the  prelimuaary  effluent 
limitations  (or  50  percent  of  any  of  the 
preliminary  effluent  limitations  where  the 
pollutant  is  being  discharged  into  a  free- 
flowing  stream  where  the  discharger  design 
flow  is  equal  to  or  greater  than  the  stream  7- 
day,  10-year  flow),  the  permitting  authority 
shall  generate,  or  require  the  permittee  to 
generate,  the  dat^  necessary  to  derive  Tier  II 
values  for  noncancer  human  health,  wildlife, 
acute  aquatic  life  and  chronic  aquatic  life. 

e.  The  data  generated  in  accordance  with     - 
section  D.l.d  of  this  procedure  shall  be  used 
in  calculating  Tier  II  values  as  required  under 
section  A.l  of  this  procedure. 

2.  A  permitting  authority  is  not  required  to 
apply  the  procedures  set  forth  in  section  D.l 
of  this  procedure,  and  include  WQBELs  to 
protect  aquatic  life  on  the  discharge  of  any 
pollutant  listed  in  Table  6  of  part  132,  other 
than  bioaccumulative  chemioals  of  concern, . 
by  an  existing  point  source  Into  the  Great 
Lakes  System,  If 

a.  There  is  insufficient  data  to  calculate  a 
Tier  I  criterion  or  Tier  D  value  for  aquatic  life 
for  such  p>ollutant; 

b.  The  permittee  has  demonstrated  through 
a  biological  assessment  that  there  are  no 
acute  or  chronic  effects  on  aquatic  life  in  the 
receiving  water;  and 

c  The  permittee  has  demonstrated  in 
accordance  with  procedure  6  of  this 
appendix  that  the  whole  effluent  does  not 
exhibit  acute  or  chronic  toxicity. 

3.  Nothing  in  sections  D.l  or  D.2  of  this 
procedure  shall  preclude  or  deny  the  right  of 
a  permitting  authority  to: 

a.  Determine,  in  the  absence  of  the  data 
necessary  to  derive  a  Tier  n  value,  that  the 
discharge  of  the  pollutant  will  cause,  have 
the  reasonable  potential  to  cause  or 
contribute  to  an  excursion  above  a  narrative 
criterion  for  water  quality;  and 

b.  To  incorporate  a  WQBEL  for  the 
pollutant  into  an  NPDES  permit 
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4.  If  the  permitting  authority  develops  a 
water  quality-based  effluent  limitation 
consistent  with  section  D.3  of  this  procedure, 
it  shall  not  be  obligated  to  generate  or  require 
the  permittee  to  generate  the  data  necessary 
to  derive  a  Tier  Q  value  or  values  for  that 
pollutant 

E.  Determining  Reasonable  Potential  for 
Intake  Water  Pollutants 

1.  The  permitting  authority  may  determine 
that  there  is  no  reasonable  potential  for  the 
discharge  of  an  identified  intake  water 
pollutant  or  pollutant  parameter  to  cause  or 
contribute  to  an  excursion  above  a  narratiTe 
or  numeric  water  quality  criterion  within  a 
State  or  Tribal  water  quality  standard  if  the 
permittee  demonstrates  that: 

a.  The  facility  withdraws  100  percent  of 
the  intake  water  containing  the  pollutant 
from  the  same  body  of  water  into  which  the 
discharge  is  made; 

b.  The  facility  does  not  contribute  any 
additional  mass  of  the  identified  intake  water 
pollutant  to  its  wastewater; 

c.  The  facility  does  not  alter  the  identified 
intake  water  pollutant  chemically  or 
physically  in  a  manner  that  would  cause 
adverse  water  quality  impacts  to  occur  that 
would  not  occur  if  the  pollutants  were  left  in- 
stream; 

d.  The  facility  does  not  increase  the 
identified  intake  water  pollutant 
concentration  at  the  edge  of  the  mixing  zone, 
or  at  the  point  of  discharge  if  a  mixing  rone 
is  not  allowed,  as  compared  to  the  poHutant 
concentration  in  the  intake  water;  and 

e.  The  timing  and  location  of  the  discharge 
would  not  cause  adverse  water  quality 
impacts  to  occur  from  the  discharge  of  the 
identified  intake  water  pollutant  that  would 
not  occur  if  the  pollutants  were  left  in- 
stream. 

2.  Upon  demonstration  of  the  conditions  in 
section  E.l  of  this  procedure,  the  permitting 
authority  is  not  required  to  include  a  water 
quality-based  effluent  limitation  for  the 
identified  intake  water  pollutant  in  the 
facility's  permit,  provided: 

a.  The  NPDES  permit  fact  sheet  or 
statement  of  basis  siunmarizes  the  basis  for 
the  determination  that  there  is  no  reasonable 
potential  for  the  discharge  of  an  identified 
intake  water  pollutant  to  cause  or  contribute 
to  an  excursion  above  a  narrative  or  numeric 
water  quality  criterion  and  references 
appropriate  supporting  documentation 
included  in  the  administrative  record; 

b.  The  permit  requires  all  influent,  effluent, 
and  ambient  monitoring  necessary  to 
demonstrate  that  the  conditions  in  section 
E.l  of  this  procedure  are  maintained  during 
the  permit  term;  and 

c.  The  permit  contains  a  reopener  clause 
authorizing  modification  or  revocation  and 
reissuance  of  the  permit  if  new  information 
indicates  changes  in  the  conditions  in  section 
E.l  of  this  procedure. 

3.  Absent  demonstration  of  the  conditions 
in  section  E.l  of  this  procedure,  the 
pennitting  authority  shall  use  the  procedures 
imder  sections  A  through  D  of  this  procedure 
to  detannina  whether  a  discharge  has  the 
reasonable  potential  to  cause  or  contribute  to 
an  exclusion  abore  a  narrative  or  numeric 
water  quality  criterion. 


4.  This  section  does  not  alter  the 
permitting  authority's  existing  obligation  to 
develop  effluent  limitations  consistent  with 
the  assumptions  and  requirements  of  any 
available  waste  load  allocation  for  the 
discharge  prepared  by  the  State  or  Tribe  and 
approved  by  EPA  pursuant  to  40  CFR  130.7. 

F.  Other  Applicable  Conditions 

1.  hi  addition  to  the  above  procedures, 
effluent  limitations  shall  be  established  to 
comply  with  all  other  applicable  State,  Tribal 
and  Federal  laws  and  regulations,  including 
technology-based  requirements  and 
antidegradation  pwlicies. 

2.  When  determining  whether  water 
quality-based  effluent  limitations  are 
necessary,  information  from  chemical- 
specific,  whole  effluent  toxicity  and 
biological  assessments  shall  be  considered 
independently. 

3.  If  the  geometric  mean  of  a  pollutant  in 
fish  tissue  samples  collected  from  a  water 
body  exceeds  the  tissue  basis  of  a  Tier  I 
criterion  or  Tier  II  ralue.  after  consideration 
of  the  variability  of  the  pollutant's 
bioconcentration  and  bioaccumulation  in 
fish,  each  facility  that  discharges  detectable 
levels  of  such  pollutant  has  the  reasonable 
potential  to  cause  or  contribute  to  an 
excursion  above  a  Tier  I  criteria  or  a  Tier  II 
value  and  the  permitting  authority  shall 
establish  a  WQBEL  for  such  pollutant  in  the 
NPDES  permit  for  such  facility. 

Tables  to  Procedure  5  of  Appendix  F 
Table  F5-1 
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Procedure  6:  Whole  Effluent  Toxicity 
Requirements  for  Point  Soiuves 

A.  Whole  Effluent  Toxicity  Requirements 

The  following  requirements  shall  apply  to 
all  discharges: 

1.  No  discharge  shall  exceed  1.0  acute  toxic 
unit  (TUJ  at  the  point  of  discharge; 

2.  No  discharge  shall  cause  or  contribute  to 
causing  any  point  in  a  receiving  water  to 
exceed  1.0  chronic  toxic  unit  (TUc);  provided 
that,  at  the  discretion  of  the  permitting 
authority,  the  foregoing  requirement  shall  not 
apply  (i)  within  a  mixing  zone,  or  (ii)  in  any 
portion  of  a  receiving  water  for  which  a 
pennitting  authority  has  demonstrated  that 
due  to  the  site-specific  physical  and 
hydrological  conditions,  it  is  unnecessary  to 
apply  any  chronic  whole  effluent  toxicity 
(WET)  requirements  to  protect  aquatic  life; 
and 

3.  No  discharge  shall  cause  or  contribute  to 
causing  an  exmrsion  above  any  numeric 
WET  criteria  or  narrative  criteria  for  water 
quality  within  a  State  or  Tribal  water  quality 
standard. 


B.  WET  Test  Methods 

AH  WET  tests  performed  pursuant  to  this 
procedure  6  shall  be  performed  in 
accordance  with  test  procedures  approved 
under  40  CFR  part  136.  If  there  are  no  test 
procedures  for  WET  approved  under  40  CFR 
part  136,  all  WET  tests  performed  pursuant 
to  this  procedure  shall  be  performed  in 
accordance  with: 

1.  "Methods  for  Measuring  the  Acute 
Toxicity  of  Effluents  and  Receiving  Waters  to 
Freshwater  and  Marine  Organisms",  EPA/ 
600/4-90/027; 

2.  "Short-Term  Methods  for  Estimating  the 
Chronic  Toxicity  of  Effluents  and  Receiving 
Waters  to  Freshwater  Organisms",  EPA/600/ 
4-69/001,  and  Supplement,  EPA/600/4-89/ 
001a  (except  Method  #1001  and  #1003);  or 

3.  other  acute  or  chronic  toxicity  testing 
methods  determined  to  be  accept^le  by  the 
permitting  authority. 

C.  Permit  Conditions 

1.  Where  a  permitting  authority  determines 
that  a  discharge  violates  or  has  the  reasonable 
potential  to  violate  the  requirements  of 
section  A  of  this  procedure,  the  pemiitting 
authority: 

a.  Shall  establish  a  water  quality-based 
effluent  limitation  (WQBEL)  or  WQBELs  for 
WET  to  ensure  compliance  with  section  A  of 
this  procedure; 

b.  Shall  calculate  the  WQBEL  to  ensure 
compliance  with  the  requirements  of  section 
A. 2  of  this  procedure  based  upon  the  dilution 
calculations  specified  in  sections  C  and  D  of 
procedure  B3  of  this  appendix; 

c.  May  allow  an  appropriate  schedule  of 
compliance  consistent  with  procedure  9  of 
this  appendix;  and 

d.  May  decide  that  WC^Ls  for  WET  are 
not  necessary  if  the  State  or  Tribe's  water 
quality  standard  does  not  contain  a  numeric 
criterion  for  WET,  and  the  permitting 
authority  demonstrates  in  the  fact  sheet  or 
statement  of  basis  of  the  NPDES  permit  that 
chemical-specific  effluent  limits  are 
sufficient  to  ensure  compliance  with  section 
A  of  this  procedure. 

2.  Where  a  permitting  authority  does  not 
determine  that  a  discharge  violates  or  has  the 
reasonable  potential  to  violate  the 
requirements  of  section  A  of  this  procedure, 
but  the  fMrmitting  authority  lacks  sufficient 
data  to  demonstrate  pursuant  to  section  D 
that  the  discharge  does  not  violate  or  have 
the  reasonable  potential  to  violate  the 
requirements  of  section  A  of  this  prodedure, 
then  the  permitting  authority  shall  include: 

a.  WET  testing  requirements  in  NPDES 
permits  to  generate  the  data  needed  to 
adequately  characterize  the  aquatic  toxicity 
of  the  effiu^U  and 

b.  Appropriate  language  requiring  the 
initiation  and  completion  of  a  toxicity 
reduction  evaluation  by  the  permittee  if  the 
toxicity  testing  data  required  by  section 
6.C.2.a  of  this  appendix  indicate  that  the 
discharge  violates  or  has  reasonable  potential 
to  violate  the  requirements  of  section  A  of 
this  procedure. 

3.  Where  sufficient  data  are  available  for  a 
permitting  authority  to  determine  pursuant  to 
section  D  of  this  procedure  that  a  discharge 
does  not  violate  or  have  the  reasonable 
potential  to  violate  the  requirements  in 
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section  A  of  this  procediira,  the  permlttliig 

authority  shall  not  be  required  to  include  in 
the  permit  those  conditions  set  forth  in 
section  C.2  of  this  procedure,  but  may  do  so 
at  its  discretion. 

D.  Reasonable  Potential  Detenninations 

The  permitting  authority  shall  take  into 
account  Lbe  factors  described  in  40  CFR 
122.44(d)(l)(ii)  In  determining  whether  a 
discharge  causes,  has  the  reasonable 
potential  to  cause,  or  contributes  to  a 
violation  of  the  requirements  of  section  A  of 
this  procedure.  In  cases  where  facility- 
specific  WFT  effluent  data  are  available,  a 
permitting  authority  shall  use  the  following 
procedures  in  determining  whether  a 
discharge  causes,  has  the  reasonable 
potential  tn  cause,  or  contributes  to  a 
violation  of  section  A  of  this  procedure: 

1.  The  peonmitiing  authority  shall 
cliaracterite  the  toxicity  of  the  discharge  by: 

a.  Averaging  acute  toxicity  values  collected 
within  the  same  day  for  each  species; 


b.  Averaging  chronic  toxicity  vahiea 
collected  within  the  same  calendar  month  for 
each  species:  and 

c  When  either  chronic  or  acute  toxicity 
values  are  unavailable,  estimating  the 
missing  result  by  using  an  effhiont-speclfic 
acute/chronic  ratio,  except  that  when  there  is 
no  effluent-specific  acute/chronic  ratio,  the 
missing  value  shall  be  predicted  using  a 
default  acute/chronic  ratio  of  10. 

2.  A  discharge  causes,  has  the  reasonable 
potential  to  cause,  or  contributes  to  a 
violation  of  1.0  TUa  when  sufficient  effluent- 
specific  information  demonstrates  that: 


50% 


%  effect  in  100%  effluent 


-<B 


where  the  effect  ia  Immobilization  or 
mortality  of  the  test  organism  in  the  WET  test 
and  B  is  the  multiplying  factor  taken  from 
Table  F6-1  of  this  procedure.  Where  there 
are  less  than  ten  individual  WET  tests,  the 
multiplying  factor  taken  from  Table  F6-1  of 
this  procedure  shall  be  based  on  a  coefficient 
of  variation  (CV)  of  0.8.  Where  there  are  ten 
or  more  individual  WET  tests,  the 
multiplying  factor  taken  from  Table  F6-1  of 
this  procedure  shall  be  based  on  a  CV 
calculated  as  the  standard  deviation  of  the 
WET  tests  by  the  arithmetic  mean  of  the  WET 
tests. 

3.  A  discharge  causes,  has  the  reasonable 
potential  to  cause,  or  contributes  to  water 
quality  outside  of  an  allocated  mixing  zone 
exceeding  1.0  TUc  if. 


[chronic  toxicity  (TUj  of  the  effluent]  >  1  /  (B  x  RWC) 


where  B  is  (he  multiplying  factor  taken  from 
Table  F6-1  of  this  procedure  and  RWC  is  the 
receiving  vk^ter  concentration  of  the  effluent 
expressed  in  decimal  form.  Where  there  are 
less  than  ten  individual  WET  tests,  the 
multiplying  factor  taken  from  Table  F6-1  of 
this  procedure  shall  be  based  on  a  CV  of  0.6. 
Where  there  are  ten  or  more  individual  WET 
tests,  the  multiplying  factor  taken  from  Table 
F6-1  of  this  procedure  shall  be  based  on  a 
CV  calculated  as  the  standard  deviation  of 
the  WET  tests  by  the  arithmetic  mean  of  the 
WET  tests.  For  discharges  to  Tributaries  of 
the  Great  Lakes  System,  RWC  is  determined 
by  dividing  the  source  flow  by  the  Q,^.  where 
the  facility's  water  supply  is  the  receiving 
water  or  by  dividing  the  source  flow  by  the 


quantity  of  the  source  flow  plus  the  Q^. 
where  the  facility's  water  supply  is  not  the 
receiving  water.  For  discharges  to  open 
waters  of  the  Great  Lakes,  RWC  is  the  source 
flow  divided  by  11.  When  B  is  greater  than 
one/RWC,  the  permitting  authority  shall 
review  the  raw  toxicity  test  data  available  to 
determine  whether  the  discharge  causes,  has 
the  reasonable  potential  to  cause,  or 
contributes  to  causing  water  quality  outside 
of  an  allocated  mixing  zone  to  exceed  1.0 
TUc. 
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Tables  to  Procedure  6  of  Appendix  F 

Ta&le  F5-1.— Reasonable  Potential  Multiplying  Factors:  95%  Confidence  Level  and  95%  Proeability  Basis 
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1.3 
1.3 
1.3 
12 
1.2 
1.2 
1.2 
1.2 
1.2 
1.2 
1.1 
1.1 
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0.3 
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2.6 
ZO 
1.8 
1.7 
1.6 
1.5 
1.4 
1.4 
1.4 
1.3 
1.3 
1.3 
1.3 
1.3 
1.2 
1.2 
1.2 
1.2 


3.6 
2.5 
2.1 
1.9 
1.8 
1.7 
1.6 
1.6 
1.5 
1.5 
1.4 
1.4 
1.4 
1.4 
1.3 
1.3 
1.3 
^2\ 


0.5 


4.7 
3.1 
2.5 
2.2 
2.1 
1.9 
1.8 
1.7 
1.7 
1.6 
1.6 
1.5 
1.5 
1.4 
1.4 
1.4 


0.6 


0.7 


6.2 
3.8 
3.0 
2.6 
2.3 
2.1 
2.0 
1.9 
1.8 
1.7 
1.7 
1.6 
1.6 
1.5 
1.5 
1.5 
1.4 
1.4 
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8.0 
46 
3.5 
2.9 
2.6 
2.4 
22 
2.1 
2.0 
1.9 
1.8 
1.7 
1.7 
1.6 
1.6 
1.6 
1.5 
1.5 


0.9 


10.1 
5.4 
4.0 
3.3 
2.9 
2.6 
2.4 
2.3 
2.1 
2.0 
1.9 
1.9 
1.8 
1.7 
1.7 
1.6 
1.6 
1.6 


12.6 
6.4 
4.6 
3.7 
3.2 
2.9 
2.6 
2.4 
2.3 
2.2 
2.1 
2.0 
1.9 
1.8 
1.8 
1.7 
1.7 
1.61 


1.0 


15.5 
7.4 
5.2 
4.2 
3.6 
3.1 
2.8 
2.6 
2.4 
2.3 
2.2 
2.1 
20 
1.9 
1.8 
1.8 
1.7 
1.7 


1.1 


18.7 
8.5 
5.8 
4.6 
3.9 
3.4 
3.1 
2.8 
2.6 
2.4 
23 
2.2 
2.1 
2.0 
1.9 
1.S 
1.8 
1.7 


1.2 


22.3 
9.7 
6.5 
5.0 
4.2 
3.7 
3.3 
3.0 
2.8 
2.6 
2.4 
Z3 
2.2 
2.1 
2.0 
1.9 
1.9 
1.8 


1.3 


25.4 
10.9 
7.2 
5.5 
4.5 
3.9 
3.5 
3.2 
2.9 
2.7 
2.5 
2.4 
2.3 
22 
2.1 
2.0 
1.9 
1.9 


1.4 


30.8 
12.2 
7.9 
6.0 
4.9 
4.2 
3.7 
3.3 
3.1 
2.8 
2.7 
2.5 
2.4 
2.3 
2.2 
2.1 
2.0 
1.9 


1.5 


35.6 
13.6 
8.6 
6.4 
52 
4.5 
3.9 
3.5 
3.2 
3.0 
2.8 
2.6 
2.5 
2.3 
2.2 
2.1 
2.0 
2.0 


1.6 


40.7 
15.0 
9.3 
6.9 
5.6 
4.7 
4.1 
3.7 
3.4 
3.1 
2.9 
2.7 
2.5 
2.4 
2.3 
2.2 
2.1 
2.01 


1.7 


46.2 
16.4 
10.0 
7.4 
5.9 
5.0 
4.3 
3.9 
3.5 
3.2 
3.0 
2£ 
2.6 
2.5 
2.4 
2.3 
2.2 
2.1 


1.8 


1.9 


52.1 
179 
10.8 
78 
6.2 
5.2 
45 
4.0 
3.6 
3.3 
3.1 
2.9 
2.7 
2.6 
2.4 
2.3 
2.2 
2.1 


58.4 
19.5 
11.5 
8.3 
66 
5.5 
4.7 
4.2 
3.8 
3.4 
3.2 
3.0 
28 
2.6 
2.5 
^4 
2.3 
2.2 


2.0 


64.9 
21.1 
12.3 
88 
6.9 
5.7 
4.9 
4.3 
3.9 
3.6 
3.3 
3.0 
2.9 
2.7 
25 
2.4 
Z3 
22 
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Table  F=6-l.— Reasonable  Potential  Multiplying  Factors:  95%  Conrdence  Level  and  95%  PROBABiLrrY  Basis— 

Continued 
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2.0 
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Procedure  7:  Loading  Limits 

Whenever  a  water  quality-based  effluent 
limitation  (WQBEL)  is  developed  based  upon 
the  provisions  of  procedures  3  and  5  of  this 
appendix,  or  other  State  procedures  except 
for  pollutants  which  cannot  be  appropriately 
expressed  in  terms  of  mass,  the  WQBEL  shall 
be  established  as  t>oth  a  concentration  value 
and  an  equivalent  mass  loading  rate  value. 

A.  Both  values  shall  be  consistent  in  terms 
of  daily  or  weekly,  and  monthly  averages,  or 
in  other  appropriate  time-related  terms. 

B.  The  mass  loading  values  shall  be 
calculated  using  the  effluent  flow  rate  values 
that  are  consistent  with  those  used  in  the 
development  of  WQBEL  concentration  values 
pursuant  to  procedures  3  and  5  of  this 
appendix,  or  other  State  procedures. 

Procedure  8:  Water  Quality-Based  Effluent 
Limitations  Below  the  Levels  of 
Quantification 

When  a  water  quality-based  effluent 
limitation  (WQBEL)  for  a  pollutant  is 
determined  to  be  less  than  the  minimum 
level  (ML)  of  the  most  sensitive  analytical 
technique  specified  in  or  approved  under  40 
CFR  part  136,  the  permitting  authority  shall 
use  the  following  strategy  to  regulate  the 
source  of  that  pollutant  in  the  NPDES  permit. 

A.  Permit  Limit 

Include  the  WQBEL  in  the  NPDES  permit, 
specify  an  analytical  method  and 
measurement  frequency,  and  identify  the 
compliance  evaluation  level  (CEL)  for  the 
pollutant  that  is  not  to  be  exceeded.  The  CEL 
is  the  level  at  which  compliance  with  an 
effluent  limit  is  assessed.  The  permittee  shall ' 
be  given  the  opportunity  to  demonstrate  that 
a  higher  level  is  appropriate  because  of 
matrix  interference. 

B.  Narrative  Statement 

Include  permit  text  explaining  that  the 
WQBEL  for  the  pollutant  is  less  than  the  CEL 
of  the  specified  analytical  method. 

C  Daily,  Weekly  and  Monthly  Limits 

Include  text  in  each  permit  stating  that  any 
discharge  of  a  pollutant  in  amounts  greater 
than  or  equal  to  the  daily  CEL  for  that 
pollutant  is  an  exceedance.  Include  text 
when  a  permit  contains  a  weekly  or  monthly 
limit,  (i)  requiring  that  all  discharges 
sampled  during  such  time  period  be  averaged 
according  to  procedures  established  by  the 
permitting  authority,  and  (ii)  stating  than  an 
average  value  greater  than  or  equal  to  a 
weekly  or  monthly  (SL  is  an  exceedance. 

D.  Program  Requirement 

Include  a  condition  in  the  permit  which 
requires  the  permittee  to  develop  and 
conduct  a  pollutant  minimization  program. 
The  goal  of  the  pollutant  minimization 


program  shall  be  to  reduce  all  potential 
sources  of  the  pollutant  to  maintain  the 
effluent  at  or  below  the  WQBEL  The 
minimization  program  shall,  as  a  minimum, 
include  the  following: 

1.  An  annual  review  and  semi-annual 
monitoring  of  potential  sources  of  the 
pollutant: 

2.  Quarterly  monitoring  for  the  pollutant  in 
the  influent  to  the  wastewater  treatment 
system; 

3.  Submittal  of  a  control  strategy  designed 
to  proceed  toward  the  goal  of  maintaining  all 
sources  of  the  pollutant  to  the  wastewater 
collection  system  below  the  WQBEL; 

4.  When  the  sources  of  the  pollutant  are 
discovered,  appropriate  control  measures 
shall  be  implemented,  consistent  with  the 
control  strategy;  and 

5.  An  annual  status  report  shall  be  sent  to 
the  permitting  authority  including: 

a.  All  minimization  program  monitoring 
results  for  the  previous  year; 

b.  A  list  of  potential  sources  of  the 
pollutant;  and 

c.  All  action  taken  to  determine  and 
eliminate  the  pollutant. 

E.  Compliance  Text 

Include  permit  text  specifying  that  the 
permittee  will  be  considered  in  compliance 
during  any  time  period  if  all  applicable 
discharge  limits  are  being  met,  the  Pollutant 
Minimization  Program  described  in  section  D 
of  this  procedure  is  being  fully  performed, 
and  all  other  terms  and  conditions  of  the 
permit  are  being  fully  satisfied. 

F.  BCCs 

If  the  WQBEL  is  for  a  pollutant  which  is 
aBCC: 

1.  Include  a  condition  in  the  permit  which 
requires  the  permittee  to  determine  if  the 
pollutant  is  bioconcentrating  or 
bioaccumulating  in  fish  exposed  to  the 
effluent.  Resident  fish  monitoring,  caged  fish 
monitoring,  effluent  pollutant 
bioconcentration  studies,  and/or  application 
of  other  approvable  procedures  shall  be 
required  as  part  of  the  permit  condition. 

2.  To  the  extent  that  these  studies  reveal 
unacceptable  accumulation  in  fish  tissue  as 
a  result  of  the  discharge,  the  control  strategy 
required  by  section  D.3  of  this  procedure 
shall  be  reviewed  and  modified  as 
appropriate.  For  purposes  of  the  foregoing, 
"unacceptable  accumulation"  shall  be 
determined  by:  (i)  Comparing  the  level  of  the 
pollutant  in  the  monitored  fish  tissue  to  the 
level  used  to  develop  the  water  quality 
criteria  for  that  [>ollutant  (accounting  for  the 
variability  of  the  bioconcentration  test  and 
for  the  calculated  dilution  of  the  effluent 
flow  in  the  receiving  water),  or  (ii) 
calculating  the  effluent  concentration  of  the 
pollutant  from  fish  tissue  monitoring  and 


comparing  the  result  to  the  water  quality 
criteria  for  that  pollutant  (accounting  for  the 
variability  of  the  bioconcentration  test  and 
for  the  calculated  dilution  of  the  effluent 
flow  in  the  receiving  water). 

G.  Other  Conditions 

The  permit  may  also  require  the 
development  and  Implementation  of  other 
innovative  monitoring  programs.  These 
programs  would  l>e  determined  on  a  case-by- 
case  basis  and  may  include: 

1.  New  analytical  equipment  and  methods 
more  sensitive  than  the  analytical  method 
specified  in  the  permit; 

2.  Internal  waste  stream  monitoring  and 
mass  balance  modeling  techniques;  and 

3.  Other  innovative  monitoring  techniques 
capable  of  adequately  determining  the 
compliance  status  of  the  effluent. 

Procedure  9:  Compliance  Schedules 

A.  New  or  More  Restrictive  Limitations  for 
New  or  Increasing  Dischargers 

When  a  permit  is  issued,  reissued  or 
modified  to  contain  an  effluent  limitation 
derived  from  a  Tier  I  criterion  or  Tier  II 
value,  whole  effluent  toxicity  criterion  or 
narrative  criterion  to  address  a  new  or 
increased  discharge,  the  permittee  shall 
comply  with  the  new  effluent  limitation 
upon  the  commencement  of  the  new  or 
increased  discharge. 

B.  New  or  More  Restrictive  Limitations  for 
Existing  Discharges 

1.  Any  existing  permit  which  is  reissued  or 
modified  to  contain  a  new  or  more  restrictive 
effluent  limitation  based  upon  a  Tier  I 
criterion  or  Tier  II  value,  whole  effluent 
toxicity  criterion,  or  narrative  criterion  may 
allow  a  reasonable  period  of  time,  not  to 
exceed  the  term  of  the  permit  or  three  years, 
whichever  is  less,  for  the  permittee  to  comply 
with  that  limit,  provided  that  the  Tier  I 
criterion,  Tier  II  value,  whole  effluent 
toxicity  criterion,  or  narrative  criterion  was 
adopted  (or,  in  the  case  of  a  narrative 
criterion,  was  newly  interpreted)  after  July  1, 
1977. 

2.  If  a  permit  establishes  a  schedule  of 
compliance  which  exceeds  one  year  frt^m  the 
date  of  permit  issuance,  the  schedule  shall 
set  forth  interim  requirements  and  the  dates 
for  their  achievement.  The  time  between 
interim  dates  for  compliance  schedules 
under  this  provision  may  not  exceed  one 
year.  If  the  time  necessary  for  completion  of 
any  interim  requirement  is  more  than  one 
year  and  is  not  readily  divisible  into  stages 
for  completion,  the  permit  shall  specify 
interim  dates  which  shall  be  at  least  annual 
for  the  submission  of  progress  reports  toward 
completion  of  the  interim  requirements  and 
indicate  a  projected  completion  date. 
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C.  Delayed  Effectiveness  of  Tier  n 
Limitations  for  Existing  Discharges 

Whenever  a  limit  based  upon  a  Tier  n 
value  is  included  in  a  final  permit  issued  to 
an  existing  discharger,  the  permit  may 
provide  a  reasonable  period  of  time  up  to  two 
years  in  which  to  provide  additional  studies 
necessary  to  develop  a  Tier  I  criterion  or  to 
modify  the  Tier  II  value.  In  such  cases,  the 
permit  shall  require  compliance  with  the  Tier 
II  limitation  within  a  reasonable  time  no  later 
than  three  years  after  permit  issuance  and 
contain  a  reopener  clause  allowing  permit 
modification  if  specified  studies  have  been 
provided  by  the  permittee  or  any  person 
during  the  time  allowed  for  generation  of 


additional  data.  If  the  permittee  or  any 
person  demonstrates  through  additional 
studies  that  a  revised  limit  is  appropriate, 
that  limit  shall  be  incorporated  through 
peimit  OKxlification  and  a  reasonable  time 
period  allowed  for  compliance  up  to  the 
permit  term.  If  the  specified  studies  have 
been  performed  and  do  not  demonstrate  that 
a  revised  limit  is  appropriate,  the  permitting 
authority  may  provide  the  permittee  a 
reasonable  additional  time  with  which  to 
achieve  compliance  with  the  original  effluent 
limitation  within  the  remaining  term  of  the 
permit  The  limit  revised  based  upon 
additional  studies  is  not  affected  by  the  anti- 
backsliding  provisions  of  section  402(o)  of 
the  Qean  Water  Act. 


D.  Definitions 

Existing  discharger.  Any  facility  that 
commenced  discharging  prior  to  {insert  the 
effective  date  of  final  rule},  provided  it  is  not 
an  increasing  discharger. 

Increasing  discharger.  An  existing 
discharger  that  on  or  after  (insert  the  effective 
date  affinal  rule]  has  an  increase  in  flow, 
concentration  or  loading  from  that  which  was 
previously  specified  in  its  permit. 

New  discharger.  Any  fecility  that 
commences  discharging  on  or  after  /insert  the 
effective  date  affinal  rule}. 

[FR  Doc.  93-7832  Filed  4-15-93:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 131,  and  132 

[FBL-4613-8] 
RIN  2040-AC08 

Proposed  Water  Quality  Guidance  for 
the  Great  Lakes  System 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule;  aorrection. 

SUMMARY:  EPA  is  making  corrections  to 
the  preamble  to  the  proposed  rule  for 
the  Water  Quality  Guidance  for  the 
Great  Lakes  System  which  appears 
elsewhere  in  this  separate  part  of  tlie 
Federal  Register.  The  corrections 
provide  missing  text  and  changes  that 
were  inadvertently  omitted  during 
editing  of  the  proposed  rule.  In 
addition,  EPA  is  encouraging 
commenters  on  the  Guidance  to  provide 
one  copy  of  their  comments  in 
electronic  format. 
DATES:  EPA  will  accept  public 
comments  on  the  proposed  Guidance 
including  the  corrections  until 
September  13,  1993.  Comments 
postmarked  after  this  date  may  not  be 
considered. 

ADDRESSES:  An  original  and  4  copies  of 
all  comments  on  the  proposed  Guidance 
including  the  corrections  should  be 
addressed  to  Wendy  Schumacher,  Water 
Quality  Branch  {WQS-16J).  U.S.  EPA. 
Region  V.  77  West  Jackson  Blvd.. 
Chicago,  Illinois,  60604  (telephone: 
312-886-0142).  In  addition.  EPA 
encourages  commenters  to  provide  one 
copy  of  their  comments  in  electronic 
format,  preferably  5.25"  or  3.5"  diskettes 
compatible  with  WordPerfect  for  DOS. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  A.  Fenner.  Water  Quality 
Branch  Chief  (WQS-16J),  U.S.  EPA 
Region  V,  77  W.  Jackson  Blvd.,  Chicago. 
IlUnois,  60604  (Telephone:  312-353- 
2079). 

SUPPLEMENTARY  INFORMATION:  This 
document  provides  corrections  to 
several  paragraphs  in  the  preamble  to 
the  proposed  Water  Quality  Guidance 
for  the  Groat  Lakes  System  ("Guidance") 
developed  under  section  118(c)(2)  of  the 
Clean  Water  Act  (CWA).  and  published 
elsewhere  in  this  separate  part  of  the 
Federal  Register.  This  Guidance,  once 
finahzed.  will  estabhsh  minimum  water 
quality  standards,  antidegradation 
policies,  and  implementation 
procedures  for  waters  within  the  Great 
Lakes  System  in  the  States  of  New  York. 
Pennsylvania,  Ohio,  Indiana,  Illinois. 
Minnesota.  Wisconsin,  and  Michigan, 


including  the  waters  within  the 
jurisdiction  of  Indian  Tribes. 

The  corrections  provide  missing  text 
and  changes  that  were  inadvertently 
omitted  during  editing  of  the  proposed 
rule. 

Correction  1 

Replace  the  17th  paragraph  in  section 
I.A.4.b  of  the  preamble  with  the  two 
new  paragraphs  below.  The  revision 
corrects  an  inadvertent  omission  of  text 
that  references  the  source  of  measured 
concentrations  of  pollutants  in  fish 
tissue  in  the  Great  Lakes  system, 
references  a  recent  EPA  study,  and 
requests  additional  comments.  The  two 
new  paragraphs  would  read: 

These  substances  appear  to  be 
approaching  equilibrium  in  the  Great 
Lakes  System  at  unacceptably  high 
levels  due  to  continuing  loadings  from 
a  variety  of  sources,  such  as:  (1) 
Historically  contaminated  sediments  in 
the  embayments  as  well  as  the  open 
lakes;  (2)  tributary  inputs  resulting  from 
point  sources,  spills  and  direct  runoff 
from  urban  and  rural  areas,  and/or 
resuspension  from  contaminated 
sediments;  and  (3)  atmospheric 
deposition  of  pollutants. 

Concentrations  measured  in  1990  in 
lake  trout  in  Lake  Michigan  of  PCBs  and 
chlorinated  pesticides  exceed  the  fish 
tissue  concentrations  that  correspond  to 
current  EPA  304(a)  water  quality  criteria 
by  several  orders  of  magnitude  (Table  I- 
1)  (DeVault  1993a).  As  discussed  above, 
coho  salmon  respond  much  faster  to 
changes  in  water  column  concentrations 
than  lake  trout.  If  a  new  equilibrium  is 
being  reached  given  current  mass 
loadings,  then  substantial  further 
reductions  in  mass  loadings  to  the  lakes 
will  be  necessary  to  eUminate  fish 
advisories. 

EPA  recently  released  a  national 
study  on  chemical  residues  in  fish  (EPA. 
1992).  Many  of  the  fish  samples 
evaluated  in  the  study  were  from  sites 
in  the  Gi«at  Lakes  basin  known  to  be 
influenced  by  various  point  and 
nonpoint  sources.  EPA  invites 
comments  on  the  appUcability  of  data 
from  the  study  to  the  analysis  of  toxic 
pollutants  in  the  Great  Lakes  ecosystem. 

Correction  2 

Replace  the  fifth  paragraph  of  section 
n.E.l.b  of  the  preamble  widi  the  new 
paragraph  below.  The  editorial  changes 
that  were  inadvertently  omitted  clarify 
the  Agency's  position  that  the  proposed 
Guidance  would  be  applicable  to 
decisions  imder  other  statutes  "to  the 
extent  independent  regulatory  authority 
requires  comphance  with  the  Clean 
Water  Act."  The  new  paragraph  would 
read: 


Finally,  upon  incorporation  into 
enforceable  State,  Tribal,  or  Federal 
laws,  the  criteria  and  values  or 
appropriate  site-specific  modifications 
developed  under  the  proposed 
Guidance  will  apply  to  a  wide  range  of 
regulatory  decisions,  including 
decisions  under  other  statutes  to  the 
extent  independent  regulatory  authority 
requires  compliance  with  the  Clean 
Water  Act.  Examples  of  such 
application  include: 

Correction  3 

Replace  the  sixth  paragraph  of  section 
II.I  of  the  preamble  with  the  new 
paragraph  below.  The  text  inadvertently 
omitted  reference  to  Table  5.  The  new 
paragraph  would  read: 

For  pollutants  other  than  those  listed 
in  Tables  1,  2,  3,  4,  and  5,  the 
requirements  of  §  132.5(e)(2)  are 
intended  to  ensure  that  State  or  Tribal 
criteria  methodologies  and  narrative 
implementation  procedures  result  in 
criteria  or  values  equal  to  or  more 
restrictive  than  the  proposed  Guidance 
methodology  produces. 

Correction  4 

Replace  the  fourth  sentence  of  the 
first  paragraph  of  section  IV.B.5  of  the 
preamble  with  the  three  new  sentences 
below.  The  text  corrects  a  reference  to 
the  chemicals  that  the  Agency  believes 
may  be  affected  by  the  use  of 
bioaccumulation  factors.  The  three  new 
sentences  would  read: 

This  change  will  result  in  more 
stringent  criteria  for  a  number  of 
chemicals  in  the  Great  Lakes  system. 
The  chemicals  most  affected  would  be 
those  listed  as  bioaccumulative 
chemicals  of  concern  and  potential 
bioaccumulative  chemicals  of  concern 
in  Table  6  of  part  132.  This  change  is 
also  consistent  with  EPA's  existing 
guidance  ("Technical  Support 
Document  for  Water  Quality-based 
Toxics  Control"  (EPA  505/2-90-O01) 
and  draft  "Assessment  and  Control  of 
Bioconcentratable  Contaminants  in 
Surface  Waters"  (56  FR  13150)). 

Correction  5 

Replace  the  third  last  paragraph  of 
section  VII.D.3.g  of  the  preamble  with 
the  new  paragraph  below.  The  editorial 
changes  that  were  inadvertently  omitted 
clarify  the  scenario  presented  in  the 
preamble.  The  new  paragraph  would 
read: 

In  this  scenario,  the  return  to  the 
higher  production  rate  may  be  subject  to 
antidegradation,  depending  on  the 
timing  of  the  previous  production 
patterns  and  whether  or  not  they  are 
reflected  in  the  effluent  limits  and  EEQ 
baseline  conditions  established  at  the 
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time  of  permit  reissuance.  As  discussed 
above,  information  from  the  preceding 
permit  term  should  be  used  to 
determine  the  effluent  quality.  The 
permit  writer  has  the  flexibility  to  use 
the  most  representative  information 
from  the  preceding  permit  term  in 
making  the  determination.  The  permit 
writer  could  accoimt  for  a  recent 
downturn  in  production  by  setting  the 
effluent  limits  and  establishing  EEQ 
baseline  conditions  to  reflect  conditions 
prior  to  the  downturn.  In  this  case, 
permit  limits  would  already  be  set  at 
levels  that  will  accommodate  a  return  to 
historic  production  levels.  In  contrast,  if 
a  production  decrease  was  in  evidence 
over  the  previous  permit  term  and  likely 
to  continue,  the  permit  would  likely 
establish  effluent  limits  and  baseline 
EEQ  conditions  at  the  level 
representative  of  the  previous  permit 
term,  and  a  firm  seeking  to  return  to 
production  levels  achieved  in  an  earlier 
time  period  would  be  subject  to 
antidegiadation  (if  changes  to  these 
permit  limits  are  necessary  to 
accommodate  this  increase  in 
production). 

Correction  6 

Replace  the  third  sentence  of  the  last 
paragraph  of  section  VII.F.3.e  of  the 
preamble  with  the  new  sentence  below. 
The  editorial  changes  that  were 
inadvertently  omitted  add  the  words  "or 
analyze  the.cost-effectiveness  of  a 


pollution  prevention  alternative"  to  the 
sentence.  The  new  sentence  would  read: 

While  the  proposed  Guidance  does 
not  explicitly  require  cost/benefit  or 
cost  effectiveness  analyses,  in 
determining  what  is  prudent  and 
feasible  EPA  believes  that  the  Director 
will  likely  weigh  the  cost  of  the 
pollution  prevention  measures  against 
the  benefits  with  regard  to  the 
reductions  in  pollutant  loading  or 
analyze  the  cost-effectiveness  of  a 
pollution  prevention  alternative. 

Correction  7 

Replace  the  last  digit  of  the 
Educational  Resources  Information 
Center  (ERIC)  order  numbers  for 
documents  appearing  in  section  XIII  of 
the  preamble  with  the  capital  letter  "D" 
This  change  corrects  a  typographical 
error  in  editing.  For  example,  the  ERIC 
order  number  for  document  A  in  section 
XJII  should  read  "390D"  instead  of 
"3900".  Similar  changes  should  be 
made  in  the  ERIC  order  numbers  for 
these  dociunents  wherever  they  may 
appear  in  the  preamble,  rule  text,  and 
appendixes. 

Electronic  Submission  of  Comments 

EPA  is  encouraging  people  who 
submit  comments  on  the  proposed 
Guidance  to  provide  one  copy  of  their 
comments  in  electronic  format.  Having 
comments  in  electronic  format  will 
facilitate  analysis  of  the  comments 
received,  and  wrill  help  ensure 
comments  on  specific  topics  are 


efficiently  addressed.  EPA  believes  that 
because  a  large  majority  of  commenters 
will  probably  use  microcomputers  to 
prepare  the  comments,  it  may  be 
relatively  easy  for  commenters  to 
prepare  a  diskette  copy  of  the 
comments.  EPA  would  welcome 
comments  in  any  common  diskette 
format,  but  prefers  5.25"  or  3.5" 
diskettes  compatible  with  WordPerfect 
for  DOS  to  reduce  chances  for  incorrect 
transfers  from  different  formats  to  the 
format  EPA  is  likely  to  use. 

Submission  of  a  copy  of  the 
comments  in  electronic  format  is 
voluntary.  EPA  will  give  full 
consideration  to  comments  whether  or 
not  they  are  accompanied  by  a  copy  in 
electronic  format. 

Submission  of  comments  in  electronic 
format  does  not  eliminate  the  need  for 
commenters  to  provide  an  original  and 
four  copies  of  comments  in  hardcopy 
format. 

To  facilitate  public  review  of  the 
Guidance,  diskette  copies  of  the 
Guidance  and  selected  supporting 
materials  are  available  from  the 
addresses  shown  in  section  XIII  of  the 
preamble.  The  NTIS  order  number  is 
PB-93-504-504.  The  ERIC  order 
number  is  526D. 

Dated:  April  8, 1993. 
Tudor  T.  Davies. 
Acting  Assistant  Administrator. 
[PR  Doc.  93-6659  Filed  4-15-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.086J] 

Application  Notica  for  New  Awarda  for 
Statewide  Syatema  Change  Under  the 
Program  for  Chiidren  With  Severe 
Disabilitiea  for  Flacal  Year  (FY)  1993 

Purpose:  On  August  25, 1992  the 
Office  of  Special  Education  and 
Rehabilitative  Services  (OSERS) 
published  a  notice  in  the  Federal 
Register  inviting  applications  for  new 
awards  for  FY  1993  at  57  FR  38488.  The 
closing  date  was  E)eceniber  11, 1992  for 
the  transmittal  of  applications  and  the 
Secretary  intends  to  make  awards  under 
the  August  25, 1992  notice. 

Subsequent  to  the  publication  of  the 
.notice  inviting  applications.  Congress 
allocated  additional  funds  to  be  used  for 
this  competition.  Therefore,  OSEI^  is 
announcing  a  second  competition  and 
announcing  a  second  date  for 
transmittal  of  appUcations.  This  notice 


announces  a  second  competition  and 
new  deadline  date  only  for  applications 
under  the  Statewide  Systems  Change 
competition  (CFDA  84.086J).  Any 
applicant  wishing  to  apply  or  reapply 
should  request  a  new  application 
package. 

Deadline  for  Transmittal  of 
Applications:  June  4, 1993. 

Deadline  for  Intergovernmental 
Review:  August  4, 1993. 

Applications  Available:  April  19, 
1993. 

Available  Funds:  $1,000,000. 

Estimated  Range  of  Awards: 
$240,000-260,000. 

Estimated  Size  of  Awards:  $250,000. 

Estimated  Number  of  Awards:  4. 

Project  Period:  Up  to  60  months. 

Note:  The  Department  ii  not  Imund  by  any 
estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations,  34  CFR 
parts  74.  75,  77,  79.  80,  81.  82.  85  and 


86;  and  (b)  The  regulations  for  this 
program  in  34  CFR  part  315. 

Priorities:  The  final  priority  for  this 
program  was  published  in  the  Federal 
Register  on  April  8, 1992  at  57  FR  12080 
as  Statewide  Systems  Change. 

For  Applications  or  Information 
Contact:  Patricia  Hawkins,  U.S. 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  room  4617.  Switzer 
Building,  Washington.  DC  20202-2734. 
Telephone:  (202)  205-8164,  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  205-6170  for  TDD  services. 

Authority:  20  U.S.C.  1424. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.086:  Program  for  Children  with  Severe 
Disabilities.) 

Dated  April  8, 1993. 
William  L.  Smith, 

Acting  Assistant  Secretary,  Office  of  Special 
Education  and  Fehabilitative  Services. 
[FR  Doc.  93-8907  Filed  4-15-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part*  777, 778,  and  779 
RIN  1850-AA47 

Library  Research  and  Demonstration 
Program;  Improving  Access  to 
Research  Library  Resources  Program; 
College  Library  Technology  and 
Cooperation  Grants  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  the  regulations  governing  the 
Library  Research  and  Demonstration 
Program,  the  Improving  Access  to 
Research  Library  Resources  Program 
(formerly  the  Strengthening  Research 
Library  Resources  program),  and  the 
College  Library  Technology  and 
Cooperation  Grants  Program.  These 
proposed  amendments  are  needed  to 
implement  the  Higher  Education 
Amendments  of  1992  (1992 
Amendments)  (Pub.  L.  102-325,  enacted 
on  July  23. 1992).  to  reflect  changes  in 
the  Education  Department  General 
Administrative  Regulations  (EDGAR), 
and  to  clarify  and  restructure  certain 
provisions  in  the  existing  regulations 
governing  the  programs. 
DATES:  Comments  must  be  received  on 
or  before  May  17.  1993. 

ADDRESSES:  All  comments  concerning 
these  proposed  regulations  should  be 
addressed  to  Louise  V.  Sutherland  or 
Frank  A.  Stevens.  U.S.  Department  of 
Education,  555  New  Jersey  Avenue 
NW..  room  404,  Washington,  DC. 
20208-5571. 

A  copy  of  any  comments  that  concern 
information  collection  requirements 
also  should  be  sent  to  the  Office  of 
Management  and  Budget  at  the  address 
listed  in  the  Paperwork  Reduction  Act 
section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  V.  Sutherland  or  Frahk  A. 
Stevens.  Telephone:  (202)  219-1315. 
Individuals  who  are  hearing  impaired 
may  call  the  Federal  Dual  Party  Relay 
Service  at  1-800-877-6339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m.,  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Library  Research  and  Demonstration 
Program,  the  Secretary  provides  grants 
for  research,  development,  and 
demonstration  projects  related  to  the 
improvement  of  libraries  and  education 
in  library  and  information  science. 
Under  the  Improving  Access  to  Research 
Library  Resources  Program,  the 
Secretary  provides  financial  assistance 
to  major  research  libraries  to  help 


maintain  and  strengthen  their 
collections  and  to  help  make  their 
holdings  available  to  other  libraries. 
Under  the  College  Library  Technology 
and  Cooperation  Grants  Program,  the 
Secretary  provides  four  types  of  grants 
to  encourage  the  use  of  technology  to 
enhance  library  resource  sharing.  These 
include  networking  grants,  combination 
grants,  services  to  institutions  grants, 
and  research  and  demonstration  grants. 

By  promoting  high  quality  research 
and  education,  these  programs  further 
the  National  Education  Goals.  In 
particular,  they  support  Goal  Five, 
which  calls  for  every  adult  American  to 
be  literate  and  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy. 

I.  The  Library  Research  and 
Demonstration  Program  (Part  777) 

The  Library  Research  and 
Demonstration  Program  is  authorized  by 
section  223  of  title  II,  part  B,  of  the 
Higher  Education  Act  of  1965,  as 
amended  (HEA).  The  major  change  to 
section  223  in  the  1992  Amendments  is 
the  addition  of  projects  to  enhance 
library  services  through  effective  and 
efficient  use  of  new  technologies  to  the 
list  of  projects  that  the  Secretary  is 
authorized  to  fund  under  this  program. 

In  addition  to  this  change,  which  is 
required  by  statute  and  incorporated  in 
§  777.10  of  the  regulations,  the  major 
changes  the  Secretary  propyoses  to  make 
to  the  existing  regulations  governing 
this  program  are  as  follows: 

•  Throughout  part  777,  the  term 
"librarianship"  would  be  replaced  with 
the  term  "library  and  information 
science"  to  reflect  technological 
developments  in  the  field  and  to  be 
consistent  with  the  statute  and  other 
library  programs. 

•  Section  777.4  would  be  revised  to 
add  a  definition  for  "library  and 
information  science."  The  definition 
proposed  is  broader  than  the  existing 
definition  of  "librarianship"  and  is 
based  on  the  definition  of  the  term 
developed  by  the  American  Library 
Association. 

•  Section  777.10  would  be  revised  to 
provide  increased  flexibility  by 
removing  existing  provisions  that 
restrict  the  means  by  which  grantees 
may  use  grant  funds  to  improve  their 
libriaries. 

n.  Improving  Access  to  Research 
Library  Resources  Program  (Part  778) 

The  Improving  Access  to  Research 
Library  Resources  Program  is  authorized 
by  title  n,  part  C.  of  the  HEA.  The  1992 
Amendments  changed  the  title  of  the 
program  from  Strengthening  Research 
Library  Resources  to  Improving  Access 


to  Research  Library  Resources.  The  1992 
Amendments  also  removed  the  Collie 
Library  Resources  Program,  previously 
authorized  under  section  211  of  the  Act, 
and  the  corresponding  exclusion  of 
grant  recipients  under  that  program 
&om  eligibility  for  grants  xmder  this 
program.  In  addition  to  changing  the 
title  and  §  778.3  to  reflect  these  statutory 
changes,  the  Secretary  proposes  to 
amend  the  selection  criteria  by 
increasing  the  points  for  the  budget  and 
cost-effectiveness  criterion  to  ten  and  by 
reducing  the  ptoints  for  the  description 
of  the  project  to  five.  These  changes  are 
proposed  based  on  experience  in 
selecting  recipients  and  the  comments 
of  peer  reviewers  over  the  past  several 
years. 

III.  The  College  Library  Technology  and 
Cooperation  Grants  Program  (Part  779) 

The  College  Library  Technology  and 
Cooperation  Grants  Program  formerly 
authorized  under  title  n,  part  D,  of  the 
HEA.  is  now  authorized  by  part  A.  The 
1992  Amendments  also  made  the 
following  changes  to  this  proeram: 

•  The  minimum  amount  oi  any  grant 
under  this  program  has  been  increased 
fi-om  $15,000  to  $25,000. 

•  The  amount  of  a  networking  grant 
has  been  capped  at  $50,000. 

•  The  Secretary  is  required  to  give 
priority  for  networking  grants  to 
institutions  of  higher  education  seeking 
assistance  for  projects  that  will  assist 
developing  institutions. 

•  The  types  of  activities  that  are 
authorized  under  networking  grants 
have  been  expanded  to  include 
upgrading  technological  equipment. 

•  The  purpose  of  networking  grants 
has  been  expanded  to  include 
organizing,  accessing,  or  utiUzing 
material  in  electronic  formats. 

•  The  purpose  of  combination  grants 
has  been  clarified  to  provide  that  it  is 
for  the  accessing  and  sharing  of  library 
and  information  resources. 

In  addition  to  the  changes  required  to 
incorporate  these  amendments  to  the 
statute,  the  major  regulatory  changes 
proposed  by  the  Secretary  are  as 
follows: 

•  A  new  §  779.6  would  be  added  to 
implement  the  developing  institutions 
priority  for  networking  grants  by 
requiring  the  Secretaiy  to  announce  a 
priority  each  year  in  the  Federal 
Register. 

•  Section  779.21  would  be  revised  to 
subdivide  among  the  special  selection 
criteria  the  40  points  that  currently  are 
allotted  generally  for  special  selection 
criteria.  This  section  also  would  be 
revised  to  create  a  more  i>arallel  format 
for  the  special  selection  criteria  for  all 
four  categories  of  grants.  These  changes 
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would  enable  peer  reviewers  to  exercise 
mora  precision  in  assessing  grant 
applications.  The  Secretary  also 
proposes  to  revise  the  special  eelection 
criteria  for  all  four  categories  of  grants 
to  increase  the  emphasis  on  applications 
that  propose  to  utilize  technologies  in 
concert  with  evolving  networks  such  as 
the  National  Research  and  Education 
Network  JNREN),  a  procram  that  was 
specifically  mentioned  oy  the  Congress 
in  its  revision  of  thepurpose  of 
networking  grants.  Tne  Secretary 
particularly  requests  comment  on  this 
proposed  diange. 

•  Section  779.8  would  be  revised  to 
add  two  definitions  and  modify  one. 
The  term  "developing  institution  of 
higher  education"  would  be  added  to 
the  definitions  and  would  be  defined  by 
referencing  the  existing  standards  for 
identifying  developing  institutions 
under  34  CFR  part  607  (Strengthening 
Institutions  Program).  The  term  "library 
and  information  science"  would  replace 
the  term  "librarianship"  throughout  34 
CTR  part  779  and  would  be  defined, 
consistent  with  professional  society 
standards,  to  reflect  the  current  state  of 
technology  in  the  field.  In  addition,  the 
definition  of  "network"  would  be 
revised  to  reflect  recent  technological 
developments  and  to  be  consistent  with 
the  definition  in  the  Library  Services 
and  Construction  Act. 

Executive  Order  12291 

These  proposed  regulations  have  been 
reviewed  in  accordance  with  Executive 
Orderl2291.  They  are  not  classified  as 
major  because  they  do  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
proposed  regulations  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  they  largely  affect  major 
institutions  of  higher  education  and 
nonacademic  libraries.  The  entities  that 
would  be  affected  by  these  proposed 
r^ulations  are  a  Limited  number  of 
small  academic  and  nonacademic 
libraries.  However,  the  regulations 
would  not  have  a  significant  economic 
impact  on  the  small  academic  and 
nonacademic  libraries  because  the 
regulations  would  not  impose  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  The 
regulations  would  impose  minimal 
requirements  to  ensure  the  proper 
expenditure  of  program  funds. 

Paperwork  Reductioe  Act  of  IMO 

Sectione  777^11.  778.21.  778.22.  and 
779.21  contain  information  collection 


requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1980.  the 
Department  of  Education  will  submit  a 
copy  of  these  sections  to  the  Office  of 
Management  and  Budget  (0MB)  for  its 
review.  (44  U.S.C,  3504(h)) 

Public  and  private  nonprofit 
institutions  of  higher  education  and 
nonacademic  libraries  are  eligible  to 
apply  for  grants  under  these  regulations. 
Annual  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  hours  per  response  for  375 
respondents,  including  the  time  for 
reviewing  instnictiaos.  searching 
existing  data  souroes.  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  AfEaiis, 
0MB.  room  3002.  New  Executive  Office 
Building.  Washington.  DC  20503; 
Attention:  Daniel  J.  Chenok. 

Intergovernmental  Review 

These  programs  are  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 


Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  coounents  and  recommendations 
regarding  these  proposed  regulations. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in  room 
404.  555  New  Jersey  Avenue  NW.. 
Washington.  DC,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m..  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

To  assist  the  Department  in 
complying  %vith  the  specific 
requirements  of  Executive  Order  12291 
and  the  Paperwork  Reduction  Act  of 
1980  and  their  overall  requirement  of 
reducing  regulatory  burden,  the 
Secretary  invites  comment  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  fmind  in 
these  proposed  regulations. 


Asseaoneni  of  Edocatioaal  Impact 

The  Secretary  particularly  requests 
comments  on  whether  the  proposed 
regulations  In  this  document  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Subjects 

34  CFR  Part  777 

Education,  Educational  research. 
Government  contracts.  Grant 
programs— education.  Libraries. 
Reporting  and  recordkeeping 
requirements. 

34  CFR  Port  778 

Colleges  and  universities.  Education. 
Grant  programs — education.  Libraries. 
Reporting  and  recordkeeping 
requirements.  Research. 

34  CFB  Part  779 

Colleges  and  universities,  Education, 
Educational  research.  Grant  programs — 
education.  Libraries,  Reporting  and 
recordkeeping  requirements. 

Dated:  March  22. 1993. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  S4.039  Library  Research  and 
Demonstration  Program;  84.091  Improving 
Access  to  Research  Library  Resources 
Program;  and  84.197  CoU^e  Library 
Technology  and  Cooperation  Grants  Program) 
Richard  W.  Riley. 
Secretary  of  Education. 

The  Secretary  proposes  to  amend 
parts  777.  778.  and  779  of  title  34  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  777— UBRARY  RESEARCH  AND 
DEMONSTRATION  PROGRAM 

1.  The  authority  citation  for  part  777 
continues  to  read  as  follows: 

Authority:  20  U.S.C  1021  et  seq  .  unless 
otherwise  acted. 

2.  Section  777.1  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)(3).  and  adding,  in  its 
place,  a  semicolon,  revising  paragraph 
(b).  redesignating  paragraph  (c)  as 
paragraph  (d).  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

f  777.1    The  Ubrery  Reeaerch  and 
Demonstration  Program. 

•         >         •         •         • 

(b)  Education  in  library  and 
information  science; 

(c)  The  effective  and  efficient  use  of 
new  technologies  to  enhance  library 
services:  and 


3.  Section  777.3  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 
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1777.3    R*gul«ttona  that  apply  to  this 
pfOQram. 

•        •        •        •        • 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

4.  Section  777.4  is  amended  by 
removing  the  definition  of 
"Librarianship"  in  paragraph  (b),  and 
adding,  in  its  place,  a  new  definition  of 
"Library  and  information  science"  to 
read  as  follows: 

S  777.4    Dafinitlona  that  apply  to  this 
program. 


(b)-     •     • 

Library  and  information  science 
means  the  study  of  recordable 
information  and  knowledge  and  the 
services  and  technologies  to  facilitate 
their  management  and  use.  The  term 
encompasses  information  and 
knowledge  creation,  communication, 
identification,  selection,  acquisition, 
organization,  description,  storage, 
retrieval,  preservation,  analysis, 
interpretation,  evaluation,  synthesis, 
dissemination,  and  management. 

5.  Section  777.10  is  revised  to  read  as 
follows: 

1777.10    Authorized  actlvMaa. 

The  Secretary  may  award  a  grant  for 
a  project  that  supports  research, 
development,  demonstration,  or  any 
combination  of  these,  related  to— 

(a)  The  improvement  of  libraries; 

(b)  Education  in  library  and 
information  science; 

(c)  The  enhancement  of  library 
services  through  effective  and  efficieqt 
use  of  new  technologies;  and 

(d)  The  dissemination  of  information 
derived  from  a  project  funded  under  the 
program. 

(Authority:  20  U.S.C  1021. 1033) 


PART  778-{AMEN0E0] 

6.  The  title  of  part  778  is  revised  to 
read  as  follows: 

PART  778-1MPROVINQ  ACCESS  TO 
RESEARCH  UBRARY  RESOURCES 
PROGRAM 

7.  The  authority  citation  for  part  778 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1021, 1041, 1042, 
unless  otherwise  noted. 

8.  Section  778.1  is  amended  by 
removing  "Strengthening"  from  the 
heading  and  the  undesignated 
introductory  text,  and  adding  in  its 
place  "Improving  Access  to"  both  times 
it  appears,  and  by  correcting  the 
spelling  of  "strengthen"  in  paragraph 
(a). 

9.  Section  778.2  is  amended  by 
correcting  the  spelling  of  "users"  in 
paragraph  (b). 

10.  Section  778.3  is  revised  to  read  as 
follows: 

f  778.3    What  rastrlctiona  on  allglbllity 
apply? 

The  Secretary  does  not  award  a  grant 
to  an  applicant  otherwise  eligible  under 
this  program  if  the  applicant  is  eligible 
to  receive  a  grant  under  other  Federal 
programs,  such  as  the  Medical  Library 
Assistance  Act  of  1965,  for  the  project 
it  proposes  to  receive  assistance  under 
this  part,  imless  the  applicant  shows 
that— 

(a)  Payments  under  this  part  will  not 
duplicate  payments  under  those  other 
Federal  programs;  and 

(b)  Special  circumstances  warrant 
assistance  under  this  part. 

(Authority:  20  U.S.C  1021, 1041) 

11.  Section  778.5  is  amended  by 
revising  the  heading  to  read  as  follows: 

1778.5   What  are  the  obioctlvaa  of  this 
program? 

12.  Section  778.6  is  amended  by 
revising  the  undesignated  introductory 
text  and  paragraph  (a)  to  read  as  follows: 

S  778.6    What  rogulatlona  apply? 

The  following  regulations  apply  to 
this  program: 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 
Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (DefiniUons  that 
Apply  to  Department  of  Education 
Programs  and  Activities). 


(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  ana  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprociu^ment)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

13.  Section  778.22  is  amended  by 
removing  "10"  in  paragraph  (a) 
introductory  text  and  adding,  in  its 
place,  "5",  and  removing  "5"  in 
paragraph  (e)  introductory  text  and 
adding,  in  its  place.  "10". 

PART  779— COLLEGE  UBRARY 
TECHNOLOGY  AND  COOPERATION 
GRANTS  PROGRAM 

14.  The  authority  citation  for  part  779 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C  1021  and  1029,  unless 
otherwise  noted. 

15.  The  authority  citation  following 
§§779.3  through  779.5,  779.9,  779.10. 
779.20  and  779.21  is  revised  to  read  as 
follows: 

(Authority:  20  U.S.C  1029) 

16.  Section  779.1  is  revised  to  read  as 
follows: 

S  779.1  What  lathe  College  Library 
Tachnology  and  Cooperation  Granta 
Program? 

(a)  Under  the  College  Library 
Technology  and  Cooperation  Grants 
Program  the  Secretary  provides  grants  of 
at  least  $25,000  for  technological 
equipment,  networking,  and  other 
special  purposes  designed  to  encourage 
the  use  of  technology  to  enhance  library 
resource  sharing. 

(b)  In  the  case  of  Networking  Grants, 
the  maximum  amount  of  a  grant  is 
$50,000. 

(Authority:  20  U.S.C  1029) 

17.  Section  779.2  is  revised  to  read  as 
follows: 

f779.2    What  typaa  of  granta  doea  the 
Socratary  provide? 

The  Secretary  provides  competitive 
grants  in  each  of  the  following  four 
categories: 

(a)  Networking  grants.  These  grants 
are  designed  to  provide  assistance  for 
the  planning,  development,  acquisition, 
maintenance,  or  upgrading  of 
technological  equipment  and  software 
necessary  to  organize,  access,  or  utilize 
material  in  electronic  formats  and  to 
participate  in  networks  for  the  accessing 
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and  sharing  of  library  and  information 
resources. 

(b)  Combination  grants.  These  grants 
are  designed  to  provide  assistance  for 
establishing  cuid  strengthening  joint-use 
library  facilities,  resources,  software,  or 
W]uipment  for  accessing  and  sharing 
library  and  information  resources. 

(c)  Services  to  institutions  gmnts. 
These  grants  are  designed  to  provide 
assistance  for  establishing,  developing, 
or  expanding  programs  or  projects  that 
improve  the  grantee's  service  to 
institutions  of  higher  education. 

(d)  Research  and  demonstration 
grants.  These  grants  are  designed  to 
provide  assistance  for  conducting 
research  or  demonstration  projects  to 
improve  information  services  to  meet 
special  national  or  regional  needs  by 
utilizing  technology  to  enhance  library 
and  information  services. 

(Authority:  20  U.S.Q  1029) 

18.  Section  779.4  is  amended  by 
revising  paragraphs  (b)(2)  and  (b)(6)  to 
read  as  follows: 

1779.4    What  activitiM  may  the  Secretary 
fund? 


(b)*  •  • 

(2)  Acquisition,  maintenance,  and 
upgrading  of  equipment  and  supplies, 
including  computer  hardware  and 
software; 
•        •        •        •        • 

(6)  Dissemination  of  information 
about  the  project. 

19.  Sections  779.6,  779.7.  and  779.8 
are  redesignated  as  §§  779.7.  779.8.  and 
779.9.  respectively. 

20.  A  new  §  779.6  is  added  to  read  as 
follows: 

S779.6    What  priority  doM  the  Secretary 
eetabliah  for  networldng  grants? 

(a)  Each  year,  the  Secretary  gives 
priority  for  Networking  Grants  to 
institutions  of  higher  wlucation  seeking 
assistance  for  projects  that  assist 
developing  institutions  of  higher 
education  to  link  with  one  or  more 
institutions  of  higher  education  in 
resource  sharing  networks. 

(b)  The  Secretary  announces  this 
priority  in  a  notice  published  in  the 
Federal  Reguter. 

(Authority:  20  U.S.C  1029) 

21.  Redesignated  §  779.7  is  amended 
by  revising  paragraph  (a)  to  read  as 
follows: 

f  779.7    What  regulations  apply? 
*         •         •         •         • 

(a)  The  Education  Department  General 
Administrative  Regulations  (EDGAR)  as 
follows: 

(1)  34  CFR  part  74  (Administration  of 
Grants  to  Institutions  of  Higher 


Education,  Hospitals,  and  Nonprofit 
Organizations). 

(2)  34  CFR  part  75  (Direct  Grant 
Programs). 

(3)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(4)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 

(5)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(6)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(7)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

•  •        •        •        • 

22.  In  redesignated  §  779.8,  paragraph 
(b)  is  amended  by  removing  the 
definition  of  "Librarianship",  revising 
the  definitions  of  "Institution  of  higher 
education"  and  "Network",  and  adding 
new  definitions  of  "Developing 
institution  of  higher  education"  and 
"Library  and  information  science"  in 
alphabetical  order  to  read  as  follows: 

S  779.8    What  definitions  apply? 

(b)*** 

Developing  institution  of  higher 
education  means  an  institution  of 
higher  education  that  is  designated  as 
an  eligible  institution  under  34  CFR  part 
607  in  the  most  recent  announcement  of 
eligible  institutions. 

Institution  of  higher  education  means 
a  public  or  nonprofit  private  institution 
of  higher  education  as  defined  in  34 
CFR  600.4. 

•  •        •        •        • 

Library  and  information  science 
means  the  study  of  recordable 
information  and  knowledge  and  the 
services  and  technologies  to  facilitate 
their  management  and  use.  The  term 
encompasses  information  and 
knowledge  creation,  communication, 
identification,  selection,  acquisition, 
organization  description,  storage, 
retrieval,  preservation,  analysis, 
interpretation,  evaluation,  synthesis, 
dissemination,  and  management. 

•  •        •        •        • 

Network  means  any  local,  statewide, 
regional,  interstate,  or  international 
cooperative  association  of  library 
entities  that  provides  for  the  systematic 
and  effective  coordination  of  the 
resources  of  school,  public,  academic, 
and  special  libraries  and  information 
centers  for  improved  supplementary 
services  for  the  clientele  served  by  each 
type  of  library  entity. 

23.  Section  779.21  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


1779.21    What  selection  critm-la  does  the 
Secretary  use? 

(b)  Special  program  criteria.  An 
applicant  may  receive  up  to  40  points 
under  the  special  program  criteria  in 
this  section  for  each  category  of  grant, 
as  follows: 

(1)  Networking  ^ants.  The  Secretary 
uses  the  following  special  criteria  to 
evaluate  each  Networking  Grant 
application: 

(i)  Need  and  commitment  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which — 

(A)  There  is  a  need  for  special 
assistance  as  evidenced  by  the  inability 
of  the  institution,  because  of  fiscal 
constraints,  institutional  size,  or  other 
factors,  to  plan,  develop,  acquire, 
maintain,  or  upgrade  technological 
equipment  with  its  existing  resources 
and  to  participate  in  resource-sharing 
networks:  and 

(B)  There  is  evidence  of  strong 
institutional  willingness  to  share  library 
and  information  resources,  participate 
in  cooperative  arrangements  with  other 
libraries,  and  take  part  in  evolving 
networks  such  as  the  National  Research 
and  Education  Network. 

(ii)  Impact  (25  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(A)  The  project  will  strengthen  the 
academic  programs  of  the  institution; 

(B)  The  applicants  will  possess,  after 
an  award  of  a  grant  under  this  program, 
equipment  and  software  compatible 
with  the  evolving  National  Research  and 
Education  Network;  and 

(C)  The  project  will  increase  local, 
regional,  and  national  access  to  and  the 
sharing  of  the  institution's  library  and 
information  resources. 

(2)  Combination  grants.  The  Secretary 
uses  the  following  special  criteria  to 
evaluate  each  Combination  Grant 
application: 

(i)  Need  and  commitment  (15  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which — 

(A)  There  is  a  need  for  special 
assistance  as  evidenced  by  the  inability 
of  the  institutions  to  establish  and 
strengthen  joint  use  of  library  facilities, 
resources,  or  equipment  with  their 
existing  resources  because  of  fiscal 
constraints,  institutional  size,  or  other 
factors;  and 

(B)  There  is  evidence  of  strong 
institutional  willingness  to  share  their 
library  and  information  resources, 
participate  in  cooperative  arrangements 
with  other  Hbraries  or  networks  of 
libraries,  and  take  part  in  evolving 
networks  such  as  the  National  Research 
and  Education  Network. 
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(ii)  Impact  (25  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  wnich — 

(A)  The  project  will  strengthen  the 
academic  programs  of  the  participating 
institutions; 

(B)  The  applicants  will  possess,  after 
an  award  of  a  grant  under  this  program, 
equipment  and  software  compatible 
with  evolving  networks  such  as  the 
National  Research  and  Education 
Network;  and 

(C)  The  project  will  increase  local, 
regional,  and  national  access  to  and  the 
sharing  of  their  institutions'  library  and 
informadon  resources. 

(3)  Services  to  institutions  gmnts.  The 
Secretary  uses  the  folloMnng  special 
criteria  to  evaluate  each  Services  to 
Institutions  Grant  application: 

(i)  Need  and  commitment  (20  points). 
The  Secretary  reviews  each  application 
to  determine  the  extent  to  which — 

(A)  There  is  evidence  that  the  project 
is  needed  and  desired  by  institutions  of 
higher  education,  including  those  to  be 
served  by  the  project;  and 

(6)  There  is  evidence  that  formal 
written  cooperative  agreements  to 
provide  library  and  iniormation  services 


exist  between  the  applicant  and  the 
institutions  of  higher  education 
identified  in  the  application. 

(ii)  Impact  (20  iK)ints).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which — 

(A)  There  is  evidence  of  the 
applicant's  capability  to  continue 
project  services  and  of  the  likelihood 
that  the  applicant  will  build  upon  the 
project  when  the  grant  period  ends;  and 

(B)  The  project  will  establish, 
develop,  or  expand  local,  regional,  and 
national  access  to  and  the  sharing  of 
library  and  information  resources 
through  evolving  networks  such  as  the 
National  Research  and  Education 
Network. 

(4)  Research  and  demonstration 
grants.  The  Secretary  uses  the  following 
special  criteria  to  evaluate  each 
Research  and  Demonstration  Grant 
application: 

(i)  Need  (5  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  there  is  evidence 
from  library  users,  library  educators,  or 
library  administrators  that  there  is  a 
special  national  or  regional  need  for  the 
project. 


(ii)  Innovative  utilization  of 
technology  (10  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  applicant 
proposes  an  innovative  approach  in 
utilizing  technology  to  enhance  library 
or  information  services. 

(iii)  Consultation  and  dissemination 
(15  points).  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(A)  The  project  was  developed  in 
consultation  with  leading  experts  and 
takes  account  of  current  research:  and 

(B)  The  applicant  provides  plans  to 
disseminate  the  results  of  the  project. 

(iv)  Impact  (10  points).  The  Secretary 
reviews  each  application  to  determine 
the  extent  to  which  the  project  meets 
special  national  or  regional  needs  by 
utilizing  technology  to  enhance  library 
or  information  services  through 
evolving  networks  such  as  the  National 
Research  and  Education  Network. 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Missing  Children's  Assistance  Act: 
Video/Telecommunications  Training 
for  Law  Enforcement  Personnel  t>n 
Techniques  for  Investigating  Crimes 
Against  Children 

AGENCY:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs.  Justice. 
ACDOM:  Notice  of  issuance  of  solicitation 
for  a  discretionary  grant  program  under 
the  Missing  Children's  Assistance  Act. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  this  Notice  of  Competitive 
Discretionary  Grant  Programs  to  be 
funded  under  section  405  of  the 
Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  5775  (Tide  IV  of  diis  Act  is 
referred  to  as  the  Missing  Children's 
Assistance  Act).  The  program 
announcement  that  follows  contains 
specific  instructions  on  competitive 
program  requirements,  including 
eligibility  requirements  and  selection 
criteria  for  this  competitive  program. 
Following  the  program  announcement  is 
a  section  that  summarizes  general 
application  and  administrative 
requirements  appHcable  to  all 
announced  programs. 
DATES:  The  program  announcement 
specifies  a  due  date  for  the  receipt  of 
applications.  Applications  received  after 
the  due  date  will  not  be  considered. 
ADDRESSES:  Applications  must  be 
received  by  mail  or  hand  deUvered  by 
5  p.m.,  on  the  due  date  at  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention,  633  Indiana  Avenue  NW.. 
Washington,  DC  20531. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Program  inquiries  are  to  be  addressed  to 
the  attention  of  the  OJJDP  staff  contact 
person  identified  in  the  program 
announcement.  For  general  information, 
contact  Darlene  Brown,  Missing 
Children's  Program,  (202)  514-4622. 
(This  is  not  a  toll-free  number.) 
SUPPI.EMENTARY  INFORMATION: 
Responsibility  for  estabhshing  annual 
research,  demonstration,  and  service 
pro^m  priorities  and  criteria  for 
making  grants  and  contracts  pursuant  to 
section  405  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended  (the  Act),  42  U.S.C.  5775.  rests 
with  the  Administrator  of  the  Office  of 
Juvenile  Justice  and  Delinquency 
Prevention.  During  FY  1992, 11  new 
programs  and  two  new  awards  for  two 
continuing  programs  were  announced 


and  applications  were  received.  None  of 
the  applications  received  in  response  to 
the  "Video/Telecommunications 
Training  for  Law  Enforcement  Personnel 
on  Techniques  for  Investigating  Missing 
and  Exploited  Child  Cases,"  initiative 
were  recommended  for  funding.  OJJDP 
is  reissuing  the  solicitation  for  new 
proposals  for  this  program.  Previous 
applicants  may  also  submit  new 
proposals. 

The  OJJDP  program  planning  process 
for  Fiscal  Year  1993  is  closely 
coordinated  with  the  Assistant  Attorney 
General  and  the  Bureau  components  of 
the  Office  of  Justice  Programs  (OJP).  The 
Missing  Children's  Discretionary 
Program  that  follows  in  this 
announcement  is  listed  below  in 
accordance  with  overall  OJP  program 
priorities. 

Purpose 

The  purpose  of  this  project  is  to 
minimize  the  negative  impact  of  law 
enforcement  procedures  on  children 
who  are  victims  of  abuse  or  sexual 
exploitation  through  the  development 
and  dissemination  to  law  enforcement 
personnel  of  a  comprehensive  video 
training  curriculum  designed  to 
improve  investigative  response  to  child 
victims  of  maltreatment. 

Background 

The  past  decade  has  seen  a  substantial 
increase  in  the  number  of  cases 
involving  crimes  against  children. 
Studies  indicate  that  children  are  2-3 
times  more  Ukely  than  adults  to  become 
victims  of  violent  crime.  Recent  surveys 
of  prosecutors  and  law  enforcement 
agencies  reflect  the  growing  volume  of 
child  maltreatment  cases  handled  in 
their  offices  and  a  heightened  awareness 
of  the  responsibihty  of  law  enforcement 
to  protect  children.  With  the  increase  in 
child  victims  has  come  a  greater 
demand  for  specialized  training  and 
technical  assistance  for  personnel 
handling  child  maltreatment  cases. 
Because  of  the  nature  of  the  crimes  and 
the  age  of  the  victims,  investigating 
these  cases  require  special  skills  and 
knowledge  in  order  to  develop  the  best 
possible  case  and  to  ensure  that  the 
child  does  not  suffer  additional  trauma 
in  the  investigative  process. 

Abducted  and  runaway  children  pose 
special  challenges  for  the  investigator, 
yet  they  also  share  many  characteristics 
with  other  child  victims.  The  majority 
of  cases  of  children  abducted  by  non- 
family  members  involve  sexual  assaidt 
and  frequently  physical  abuse  and 
injury  as  well.  Significant  nimiber  of 
victims  of  parental  abduction  lived  in 
homes  characterized  by  domestic 
violence  and  frequently  experience 


abuse  and  neglect  while  on  the  run. 
Runaway  children  often  run  from 
abusive  homes  only  to  find  themselves 
at  serious  risk  of  sexual  assault  and 
exploitation. 

Investigating  crimes  against  children 
presents  an  especially  difficult 
challenge  for  small  police  departments. 
Most  law  enforcement  agencies  employ 
less  than  ten  officers.  Even  the  smallest 
agencies  will  encounter  these  cases,  yet 
these  law  enforcement  officers  have  few 
opportunities  or  resources  to  receive 
specialized  and  intensive  training  in  the 
investigation  of  crimes  against  children. 
Specialized  child  abuse  or  abduction 
units  are  usually  found  only  in  the 
largest  departments.  Officers  in  smaller 
departments  are  more  likely  to  utilize 
training  which  presents  a  broad 
approach  to  child  victims  than  a 
specialized  training  course  focusing 
only  on  missing  and  exploited  children. 

Rapidly  developing 
telecommunications  technologies  are 
becoming  more  accessible  and 
economical  in  use.  According  to 
proponents  of  this  type  of  technology, 
these  methods  can  provide  many 
advantages  over  more  traditional 
training  and  information  dissemination, 
including  cost  savings  in  travel  and 
time,  more  timely  transfer  of 
information,  and  greater  access  to  larger 
numbers  of  students  or  interested 
parties. 

The  distribution  of  video  training 
programs  supported  by  satellite,  cable, 
or  other  technology  to  closed  user  group 
audiences  may  overcome  many  of  the 
barriers  to  receiving  specialized  training 
faced  by  many  law  enforcement 
agencies.  Training  could  occur  through 
the  existing  law  enforcement 
telecommunications  systems  or  through 
structured  teleconferencing. 
OJJDP  is  coordinating  the 
development  of  this  project  with  the 
Office  for  Victims  of  Crime  (OVC)  in  the 
Department  of  Justice  and  the  National 
Center  on  Child  Abuse  £Uid  Neglect 
(NCCAN)  in  the  Department  of  Health 
and  Human  Services. 

Goal 

The  goal  of  this  project  is  to  provide 
state-of-the-art  information  on  the 
investigation  of  missing,  abused,  and 
exploited  children  cases  to  a  wide 
audience  of  small  to  mid-size  police 
departments. 

Objectives 

The  objectives  of  the  project  are: 

•  To  support  development  of  an 
integrated  training  course  curriculum; 
and 

•  To  develop  and  test  regional  and 
national  dissemination  strategies 
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emphasizing  utilization  of  cable  and 
teleconferencing  networks. 

Program  Strategy 

OJJDP  will  select  an  organization  to 
develop  and  produce  a  video  training 
course  about  the  investigation  of  crimes 
against  children.  This  series  of 
videotape  presentations  will  focus  on 
the  investigation  of  missing  children 
(including  both  family  and  non-family 
abductions),  sexual  abuse,  exploitation, 
and  other  related  crimes  committed 
against  children  such  as  investigation  of 
physical  abuse  injuries  and  homicides. 
Additional  related  topics  to  be 
addressed  in  training  videotapes 
include  case  management,  developing 
offender  profiles,  techniques  for 
interviewing  child  victims  and 
interrogating  suspects,  and  interacting 
with  social  service,  medical,  and  mental 
health  professionals.  Investigative 
techniques  and  strategies  must  reflect  an 
understanding  of  the  child  victim  and 
emphasize  the  need  to  prevent  re- 
victimizing  the  child  through  the 
investigative  process.  The  curriculum 
should  focus  on  basic,  but  state-of-the- 
art  information  and  techniques,  and 
should  be  consistent  with  other  OJJDP- 
sponsored  training  programs  for  law 
enforcement.  The  curriculum  should 
primarily  represent  situations  and 
resources  available  to  small  and  mid- 
size law  enforcement  agencies. 

This  project  requires  the  selection  of 
a  project  advisory  committee  approved 
by  OJPP  consisting  of  experts  and 
practitioners  from  law  enforcement, 
child  protective  services,  the  medical 
field,  mental  health  services,  and 
prosecutors.  This  advisory  committee 
will  assist  in  the  development  of  the 
curriculum.  The  grantee  should  consult 
with  law  enforcement  officers  currently 
serving  as  faculty  for  OJJDP's  child 
abuse  and  exploitation  training  program 
as  well  as  the  training  staff  from  the 
National  Center  for  Missing  and 
Exploited  Children. 

In  addition  to  the  series  of  training 
videotapes,  the  successful  applicant  will 
produce  a  small  publication  or  pocket 
card  for  law  enforcement  agencies 
listing  national  and  regional  resources 
which  provide  training,  information, 
and  technical  assistance  in  cases  of 
missing  and  exploited  children. 

The  successful  grantee  will  also 
design  and  test  a  plan  for  regional  and 
national  dissemination  utihzing  cable 
and  teleconferencing  networks,  law 
enforcement  training  academies,  and 
professional  organizations. 

Specific  products  to  be  completed 
during  this  project  are: 

•  A  training  curricula  including 
specific  learning  objectives; 


•  A  series  of  training  videos 
(investigation  of  non-family  abductions, 
family  abductions,  runaways,  sexual 
abuse,  physical  abuse,  child  homicides, 
sexual  exploitation,  interviewing  child 
victims,  interrogating  suspects,  effective 
case  management,  interacting  with 
social  service,  medical,  and  mental 
health  professionals); 

•  A  small  pamphlet  or  pocket  card  for 
law  enforcement  listing  resources  for 
training,  information,  and  technical 
assistance: 

•  A  pilot  demonstration  effort  using 
telecommunications  technology,  and 

•  A  summary  report  detailing 
opportunities  for  future  dissemination. 

Eligibility  Requirements 

Apphcations  are  invited  from  public 
agencies  and  private  organizations 
which  can  demonstrate  the  capability  to 
develop  and  produce  a  high  quality 
series  of  training  videos  on  the 
investigation  of  child  maltreatment 
cases  for  law  enforcement  as  well  as  the 
demonstrated  capabiUty  for  utiliring 
telecommunications  technology  for 
dissemination  of  training  materials.  The 
applicant  must  have  an  adequate 
command  of  literature  and  data  relating 
to  the  issues  addressed  in  this 
solicitation  as  well  as  significant 
experience  in  the  investigation  of  crimes 
against  children.  The  applicant  must 
also  demonstrate  an  understanding  of 
the  training  needs  and  resources  of 
small  to  mid-size  law  enforcement 
agencies. 

Selection  Criteria 

Applications  will  be  rated  on  the 
extent  to  which  they  meet  the  following 
criteria: 

(1)  Conceptualization  of  the  Problem. 
(20points) 

The  applicant  must  demonstrate  a 
clear  understanding  of  investigative 
issues,  problems,  and  practices 
regarding  child  maltreatment  cases  and 
the  possible  application  of  training  and 
telecommunications  technology  to  law 
enforcement  training. 

(2)  Statement  of  Objectives.  (15 
points) 

The  objectives  to  be  achieved  by  the 
project  must  be  clearly  defined  and 
consistent  with  the  issues  and 
requirements  set  forth  in  the 
conceptualization  of  the  problem. 

(3)  Project  Design.  (20  points) 
The  project  design  is  sound  and 

contains  program  elements  directly 
linked  to  the  achievement  of  the  project 
objectives. 

(4)  Project  Management.  (15  points) 
The  project's  management  structure 

and  staffing  must  be  adequate  for  the 
successful  implementation  and 


completion  of  the  project.  The 
management  plan  must  describe  a 
system  whereby  logistical  activities  are 
handled  in  the  most  efficient  and 
economical  way. 

(5)  Organizational  Capability.  (20 
points) 

The  applicant  organization's  ability  to 
conduct  the  project  successfully  must  be 
documented  in  the  proposal. 
Organizational  experience  with  law 
enforcement  investigative  practices, 
training,  development  of  videos,  and 
utilization  of  telecommunications  is 
crucial.  Key  project  staff  should  have 
significant  experience  in  the 
investigative  practices  of  crimes  against 
children. 

(6)  Budget.  (10  points) 

The  proposed  budget  must  be 
reasonable,  allowable,  and  cost-effective 
vis-a-vis  the  activities  to  be  undertaken. 

Award  Period 

The  project  will  be  funded  for  24 
months. 

Award  Amount 

Up  to  $200,000  has  been  allocated  for 
the  first  12  month  budget  period. 
Applicants  must  include  an  estimated 
budget  for  a  second  12  month  budget 
period. 

Due  Date 

Applications  must  be  received  by 
mail  or  delivered  to  OJJDP  by  June  15, 
1993. 

Contact 

For  further  information  contact  Frank 
Porpotage,  Training  and  Technical 
Assistance  Division,  OJJDP,  at  (202) 
307-5940. 

General  Application  and  Administrative 
Requirements 

General  application  and 
administrative  requirements  and 
conditions,  including  various 
certifications,  are  imphcit  in  this 
announcement.  These  requirements  and 
conditions  are  set  forth  below. 


Eligible  Applicants 

Applications  are  invited  from  eligible 
agencies,  institutions,  or  individuals, 
public  or  private.  Private-for-profit 
organizations  are  not  eligible  for  special 
emphasis  grants  but  are  for  other  grants; 
however,  they  must  waive  their  fee  in 
order  to  be  eligible. 

Applicants  must  demonstrate  that 
they  have  the  management  and  financial 
capability  to  effectively  implement  a 
project  of  the  size  and  scope  delineated 
in  the  program  description. 

Each  applicant  must  also  demonstrate 
the  capability  to  manage  the  program  in 
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order  to  be  eligible  for  funding 
consideration. 

Application  Requirements 

All  applicants  must  submit  a 
completed  Standard  Form  424. 
Application  for  Federal  Assistance; 
Standard  Form  424A.  Budget 
Information;  OJP  Form  4000/3,  Program 
Narrative  and  Assurances;  and  OJP 
Form  4061/6  Certifications.  All 
applications  must  include  the 
information  required  by  this  solicitation 
as  well  as  Standard  Form  424. 

The  SF-424  must  appear  as  a  cover 
sheet  for  the  entire  application.  The 
project  summary  should  follow  the  SF- 
424.  All  other  forms  must  then  follow. 
Applicants  should  be  sure  to  sign  OJP 
Forms  4000/3  and  4061/6.  Applicants 
are  requested  to  submit  the  original 
signed  application  (SF-424}  and  four 
copies  to  OJJDP.  Potential  applicants 
should  review  the  OJJDP  Peer  Review 
Guideline  and  the  OJJDP  Competition 
and  Peer  Review  Procedures. 
Application  forms  and  supplementary 
information  will  be  provided  upon 
request. 

Applicants  that  include  proposed 
noncompetitive  contracts  tor  the 
provision  of  specific  goods  and  services 
must  include  a  sole  source  juistification 
for  any  procurement  in  excess  of 
$25,000. 

Applicants  who  are  receiving  other 
funds  in  support  of  the  proposed 
activity  should  list  the  names  of  the 
other  organizations  that  will  provide 
financial  assistance  to  the  program  and 
indicate  the  amount  of  funds  to  be 
contributed  during  the  program  period. 
Provide  the  title  of  the  project,  name  of 
the  public  and  private  grantor,  and 
amount  to  be  contributed  during  this 
program  period.  Give  a  brief  description 
of  program. 

OJJDP  will  notify  applicants  in 
writing  of  the  receipt  of  their 
application.  Subsequently,  applicants 
will  be  notified  by  letter  as  to  the 
decision  made  regarding  whether  or  not 
their  submission  will  be  recommended 
for  funding. 

To  comply  with  Executive  Order 
12372,  applicants  from  State  and  local 
units  of  government  or  other 
organizations  providing  services  within 
a  State  must  submit  a  copy  of  their 
application  to  the  State  Single  Point  of 
.Contact,  if  one  exists,  and  if  the  program 
has  been  selected  for  review  by  Uie 
State. 

Application  Review  I^vcess 

All  applications  will  be  reviewed  by 
a  panel  of  experts  who  will  make 
recommendations  to  the  Administrator 
per  Section  262  of  the  JJDP  Act  and  28 


CFR  Part  34.  The  panel  will  assign 
numerical  values  by  rating  competing 
applicants  based  on  the  point 
distribution  identified  in  the  Selection 
Criteria  section  of  this  program 
solicitation.  Peer  reviewers' 
recommendations  are  advisory  only  and 
the  final  award  decision  will  be  made 
by  the  Administrator.  OJPP  will 
negotiate  specific  terms  of  the  awards 
with  the  selected  applicants. 

Evaluation 

OJJDP  required  that  funded  programs 
contain  plans  for  continuous  self- 
assessment  to  keep  program 
management  informed  to  progress  and 
results.  Many  funded  projects  will  be 
considered  for  participation  in 
independent  evaluations  initiated  by 
OJJDP.  Project  management  will  be 
expected  to  cooperate  fully  with 
designated  evaluators. 

Financial  Requirements 

Discretionary  grants  are  governed  by 
the  provisions  of  the  Office  of 
Management  and  Budget  (0MB) 
Qrculars  applicable  to  financial 
assistance.  The  circulars,  along  with 
additional  information  and  guidance, 
are  contained  in  the  Financial  and 
Administrative  Guide  for  Grants,  Office 
of  Justice  Programs,  Guideline  Manual. 
M7100.1D  available  from  the  Office  of 
Justice  Programs.  This  guideline  manual 
includes  information  on  allowable  costs, 
methods  of  payment,  audit 
requirements,  accounting  systems,  and 
financial  records.  This  manual  will  be 
provided  to  all  successful  applicants. 

Cj'vj'y  Rights  Requirements 

Sec  809(c)(1)  of  the  Omnibus  Crime 
Control  and  Safe  Streets  Act  (OCCSSA) 
of  1968,  as  amended,  applicable  to 
OJJDP-funded  programs  and  projects 
under  Section  292(b)  of  the  J^P  Act, 
provides  that  no  person  in  any  State 
shall  on  the  grounds  of  race,  color, 
religion,  national  origin,  or  sex  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  be  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
program  or  activity  funded  in  whole  or 
in  part  with  funds  made  available  under 
this  title.  Recipients  of  funds  under  the 
Act  are  also  subject  to  the  provisions  of 
Title  VI  of  the  Civil  Rights  Act  of  1964; 
Sec.  504  of  the  Rehabilitation  Act  of 
1074,  as  amended:  Title  IX  of  the 
Education  Amendments  of  1972;  the 
Age  Discrimination  Act  of  1974;  and  the 
Department  of  Justice  Non- 
Discrimination  Regulations  28  CFR  part 
42,  Subparts  C.  D,  E.  and  G.  Upon 
request,  applicant  shall  maintain  such 
records  and  submit  to  OJJDP  or  OJP 


timely,  complete  and  accurate 
information  regarding  their  compliance 
with  the  foregoing  statutory  and 
regulatory  requirements. 

In  the  event  a  Federal  or  State  court 
or  a  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing,  on  the  grounds  of  race,  color, 
religion,  national  origin,  or  sex  against 
a  recipient  of  funds,  the  recipient  will 
forward  a  copy  of  the  finding  to  the 
Office  of  Civil  Rights  (OCR)  of  the  Office 
of  Justice  Programs. 

Certifications  Regarding  Lobbying: 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Workplace  Requirements 

Applicants  should  refer  to  the 
regulations  cited  in  OJP  Form  4061/6  to 
determine  the  certification  to  which 
they  are  required  to  attest.  A  copy  of  the 
OJP  Form  4061/6  will  be  provicied  upon 
request.  Applicants  should  also  review 
the  instructions  for  certification 
included  in  the  regulations  before 
completing  this  form.  Signature  of  this 
form  provides  for  compliance  with 
certification  requirements  under  28  CFR 
Part  69,  "New  Restrictions  on 
Lobbying"  and  28  CFR  Part  67, 
"Government-wide  Debarment  and 
Suspension  (Nonprocurement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants)."  The 
certifications  shall  be  treated  as  a 
material  representation  of  fact  upon 
which  reliance  will  be  placed  when  the 
Department  of  Justice  determines  to 
award  the  covered  transaction,  grant,  or 
cooperative  agreement. 

Audit  Requirements 

In  October  1984,  Congress  passed  the 
Single  Audit  Act  of  1984.  On  April  12. 
1985,  the  Office  of  Management  and 
Budget  issued  Circular  A-128,  "Audits 
of  State  and  Local  Governments,"  which 
established  regulations  to  implement 
the  Act.  0MB  Qrcular  A-128,  "Audits 
of  State  and  Local  Governments," 
outlines  the  requirements  for 
organizational  audits  which  apply  to 
OHDP  grantees. 

Institutions  of  higher  education, 
hospitals,  and  other  nonprofit 
organizations  have  the  responsibility  to 
provide  for  an  audit  of  their  activities 
not  less  than  every  two  years.  Tlie 
required  audits  are  to  be  on  an 
organization-wide  basis  rather  than  on  a 
grant-by-grant  basis. 

Disclosure  of  Federal  Participation 

Section  8136  of  the  Department  of 
Defense  Appropriations  Act  (Stevens 
Amendment),  enacted  in  October  1988. 
requires  that,  "when  issuing  statements. 


press  releases  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  with  Federal  money, 
all  grantees  receiving  Federal  funds, 
including  but  not  limited  to  State  and 
local  governments,  shall  clearly  state  (1) 
the  percentage  of  the  total  cost  of  the 
program  or  project  which  will  be 
financed  with  Federal  money,  and  (2) 
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the  dollar  amount  of  Federal  funds  for 
the  project  or  program." 

Suspension  or  Termination  of  Funding 

OJJDP  may  suspend,  in  whole  or  in 
part,  or  terminate  funding  for  a  grantee 
for  failure  to  conform  to  Uie 
requirements  or  statutory  objectives  of 
the  JJDP  Act.  Prior  to  suspension  of  a 
grant.  OJJDP  will  provide  reasonable 
notice  to  the  grantee  of  its  intent  to 
suspend  the  grant  and  will  attempt 


informally  to  resolve  the  problem 
resulting  in  the  intended  suspension. 
Hearing  and  appeal  procedures  for 
termination  actions  are  set  forth  in  the 
Department  of  Justice  regulation  at  28 
CFR  Part  18. 
John  J.  WilMn. 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 
IFR  Doc.  93-«935  Filed  4-15-93;  8:45  am] 
BttUNQ  CODE  4410-1»-r 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretaiy  for 
Housing-federai  Housing 
Commissioner 

[Dociwt  No.  N-43-d554;  FR  335S-»M>1] 

Funding  Availability  for  Housing 
Courtseling  for  inri993 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOFA)  For  Housing  Counseling. 

SUMMARY:  This  Notice  announces  the 
availability  of  funding  for  Fiscal  Year 
1993  for  HUD-approved  housing 
counseling  agencies  to  assist  these 
agencies  in  providing  housing 
counseling  to  homebuyers, 
homeowners,  and  renters,  as  set  forth  In 
HUD  Handbook  No.  7610.1  REV-2, 
dated  September  1990  (the  Handbook). 
An  applicant  must,  as  of  the  date  of 
issuance  of  the  Request  for  Grant 
Application  (RFGA),  which  is  based  on 
this  NOFA.  be  a  HUD-approved  housing 
counseling  agency,  and  must  be  able 
and  willing  to  provide,  at  a  minimum: 
(1)  Delinquency  and  default  counseling 
to  renters  and  homeowners;  and  (2) 
related  counseling  under  HUD's  single 
family  mortgage  assignment  program. 
Exceptions  to  these  two  requirements 
are  applicants  approved  by  HUD  to 
provide  ONLY  tenant  counseling  or 
Home  Equity  Conversion  Mortgage 
counseling,  or  prepurchase  counseling, 
including  the  counseling  of  tenants  to 
purchase  their  rental  unit.  An  applicant 
agency  may  offer  any  other  aspect(s)  of 
counseling  set  forth  in  the  Handbook, 
including  Home  Equity  Conversion 
Mortgage  counseling.  Housing 
counseling  services  not  covered  by  the 
Handbook  do  not  qualify  for  eligibility 
for  funding  under  ttiis  NOFA. 

In  the  body  of  this  document  is 
information  concerning:  the  purpose  of 
this  NOFA;  eligibility  for  funding; 
available  funding;  selection  criteria;  and 
the  application  process,  including  how 
to  apply  for  funding,  and  how  selections 
will  be  made. 

DATES:  The  application  deadline  (date 
and  time)  will  be  specified  in  the 
application  kit  (Request  for  Grant 
Application— RFGA).  In  no  event, 
however,  will  applications  be  due 
before  June  1, 1993.  Further,  applicants 
will  have  at  least  30  days  to  prepare  and 
submit  their  applications.  The  30-day 
(or  more)  response  period  will  begin  to 
run  from  the  first  date  upon  which  the 
RFGA  is  made  available.  The  RFGA  will 
specify  the  time  by  which  the 


applications  must  be  submitted  to  the 
appropriate  HUD  Regional  Office.  Please 
see  Section  11  of  this  NOFA  for  further 
information  on  what  constitutes  proper 
and  timely  submission  of  an 
application. 

The  application  deadline,  as  specified 
in  the  RFGA,  will  be  firm.  In  the  interest 
of  fairness  to  all  competing  applicants, 
HUD  will  treat  as  ineligible  for 
consideration  any  application  that  is  not 
received  on  or  before  the  due  date  and 
time  specified  in  the  RFGA.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Miles,  Program  Advisor,  Single 
Family  Servicing  Division,  Department 
of  Housing  and  Urban  Development, 
room  9178,  451  Seventh  Street  SW, 
Washington.  IX:  20410,  telephone  (202) 
708-1672,  or  (202)  708-4594  fTEttJ 
number).  (These  are  not  toll-free 
numbers.) 

SUPPt^MENTARY  MFORIIATION: 

Paperwork  Redaction  Act  Statement 

The  information  collection 
requirements  contained  In  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
3504(h)),  and  assigned  OMB  control 
number  2535-0084. 

L  Porpoaa  and  Substantive  Description 

A.  Authority  and  Background 

1.  Aathoritjr:  Sec.  106.  Housing  and  Uiban 
Development  Act  of  1968  (12  U.S.C  1701x); 
sees.  235.  237  and  255  of  the  National 
Housing  Act  (12  U.S.C  1715z,  1715»-1, 
1715X-2);  th«  HUD  Appropriations  Act  lor 
FY  1993  (Pub.L  102-389,  approved  October 
6, 1992);  and  HUD  Handbook  7610.1,  REV- 
2,  dated  September  1990. 

2.  Background 

Section  106  of  the  Housing  and  Urban 
Development  Act  of  1968  (section  106) 
authorizes  HUD  to  provide  a  program  of 
bousing  counseling  services  to 
designated  homeowners  and  tenants. 
The  program  authorized  by  section  106 
(Housing  Counseling  Program)  is 
divided  into  two  distinct  components: 
the  housing  counseling  services  and 
requirements  provided  under  section 
106(a),  and  those  services  and 
requirements  provided  under  section 
106(c). 

Section  106(a)  authorizes  HUD  to 
provide  counseling  and  advice  to 
tenants  and  homeowners  with  respect  to 
property  maintenance,  financial 


management  and  such  other  matters  as 
may  be  appropriate  to  assist  tenants  and 
homeowners  in  improving  their  housing 
conditions  and  in  meeting  the 
responsibilities  of  tenancy  and 
homeownership.  With  respect  to 
homeowners,  section  106(a)  states  that 
the  above-described  services  shall  be 
provided  to  homeowners  with  HUD- 
insured  mortgages;  first-time 
homebuyers  with  guaranteed  loans 
under  section  502(h)  of  the  Housing  Act 
of  1949  (42  U.S.C.  1472(h))  (home  loans 
guaranteed  by  the  Farmers  Home 
Administration);  and  homeowners  with 
loans  guaranteed  or  insured  under 
chapter  37  of  title  38,  United  States 
Code  (38  U.S.C.  1801-1827)  (home 
loans  insured  or  guaranteed  by  the 
Department  of  Veterans  Affairs). 

Section  106(c)  authorizes 
homeownership  counseling  only  (no 
tenant  counseling)  and  defines  a 
homeowner  eligible  for  counseling 
under  this  section  as  a  homeowner 
whose  home  loan  is  secured  by  property 
that  is  the  principal  residence  of  the 
homeowner,  who  is  unable  to  correct  a 
home  loan  delinouency  within  a 
reasonable  time  aue  to  a  reduction  in 
the  income  of  the  homeowner  because 
of  an  involuntary  loss  of,  or  reduction 
in,  the  employment  of  the  homeowner. 
Section  106(c)  defines  "home  loan"  as 
a  loan  secured  by  a  mortgage  or  lien  on 
residential  property,  excluding, 
however,  a  home  loan  that  is  assisted 
under  title  V  of  the  Housing  Act  of  1949 
(42  U.S.C.  1471-1490q). 

Section  162  of  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.L  102-550,  approved  October  28, 
1992)  (1992  Act)  amended  section 
106(c)  to  include  as  eligible  for 
homeownership  counseling  under 
section  106(c)  an  applicant  for  a 
mortgage  if  the  applicant  is  a  first-time 
homebuyer  who  meets  the  requirements 
of  section  303(b)(1)  of  the  National 
Affordable  Housing  Act  (Pub.L.  101- 
625,  approved  November  28. 1992) 
(NAHA),  and  the  mortgage  involves  a 
principal  obligation  (including  such 
initial  service  charges,  appraisal, 
inspection,  and  other  fees  as  the 
Seaetary  shall  approve)  in  excess  of  97 
percent  of  the  appraised  value  of  the 
property  and  is  to  be  insured  pursuant 
to  section  203  of  the  National  Housing 
Act.  (Section  303(b)(1)  of  NAHA  (42 
U.S.C  12852)  addresses  assistance  for 
first-time  homebuyers.  Section  203  of 
the  National  Housing  Act  pertains  to  the 
insurance  of  mortgages  by  HUD.) 
Under  the  Housing  Counseling 
Program,  HUD  awards  grants  to  pubhc 
or  private  organizations  to  provide  the 
housing  counseling  services  authorized 
by  section  106(a)  and  section  106(c). 
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When  the  Congress  makes  funds 
available  to  assist  the  Housing 
Counseling  Program,  HUD  announces 
the  availability  of  such  funds,  and 
invites  applications  from  eligible 
agencies,  through  a  notice  published  in 
the  Federal  Register.  An  agency  that  is 
approved  by  HUD  as  a  housing 
counseling  agency  does  not 
automatic^ly  receive  funding.  The 
agency  must  apply  for  such  hinding 
under  a  Request  for  Grant  Application 
(RFGA)  issued  by  HUD  through  its 
Regional  Offices.  The  purpose  of  the 
housing  counseling  program  is  to 
promote  and  protect  the  interests  of 
HUD,  HUD-approved  and  other 
mortgagees,  and  housing  consumers 
participating  in  HUD  approved  and 
other  housing  programs. 

B.  Allocation  Amounts 

1.  Total  Available  Funding 

A  total  amount  of  $6,025,000  was 
appropriated  for  housing  counseling  by 
the  HUD  Appropriations  Act  for  FY 
1993  (Pub.L  102-389,  approved 
October  6, 1992). 

Of  the  $6,025,000,  HUD  will  use: 
$500,000  to  assist  public  housing  and 
section  8  assisted  tenants  to  move  out  of 


poverty-stricken  areas  in  accordance 
with  section  162(a)  of  the  1992  Act; 
$125,000  to  help  resolve  a  litigation 
matter  in  Boston,  Massachusetts  that 
involves  housing  counseling:  $200,000 
to  continue,  for  FY  1993,  the  HUD  toll- 
free  telephone  number  (1-800-733- 
3238),  established  in  December  1991,  by 
which  a  caller  may  obtain  the  names  of"^ 
HUD-approved  housing  counseling 
agencies  in  the  caller's  area:  and 
$200,000  to  provide  training  on  HUD's 
Home  Equity  Conversion  Mortgage 
(HECM)  Program  to  HUD-approved 
housing  counseling  agencies. 

HUD  also  will  make  up  to  $365,000 
available  for  the  continuation  of  the 
prepurchase  and  foreclosure-prevention 
counseling  demonstration  authorized  by 
section  106(d),  and  implemented  in  FY 
1992.  To  the  extent  that  any  of  the 
$365,000  remains  available  after 
funding  the  demonstration  for  FY  1993, 
HUD  will  make  the  remaining  amount 
available  under  this  NOFA  for  the 
counseling  services  specified  in  section 
106. 

Accordingly,  at  least  $4,635,000  is 
available  for  the  counseling  services 
specified  in  section  106.  This  amount 
will  be  allocated  for  counseling 
activities  as  follows: 


Activities 

MnHOnS 

a.  Housing  counseling  services 
under  section  106(a)  of  the 
Housing  and  Uftan  Develop- 
ment Act  o(  1968  

$2  132  100 

b.  Homeownership  counseling 
under  section  106(c)  oH  the 
Housing  and  Urban  Develop- 
ment Act  0*  1968  

2  502  900 

Total      Allocation      for 
Courtselirtg  Services  .. 

4.635.000 

2.  Allocation  of  Funds  to  Regional 
Offices 

HUD  Headquarters  will  allocate  the 
$4,635,000  available  for  housing 
counseling  services  to  its  ten  Regional 
Offlces.  The  basis  for  the  allocation  is 
the  percentage  of  HUD-insured  single 
family  mortgage  defaults  within  each 
Region,  compared  to  the  nationwide 
total.  Under  this  plan,  the  Regions  are 
required,  in  so  far  as  possible,  to  award 
grants  in  relation  to  the  number  of 
defaults  within  HUD  Field  Office 
jurisdictions.  The  amounts  allocated  to 
the  Regions  for  Fiscal  Year  1993  (based 
on  the  $4,635,000)  are  as  follows: 


Region 

Detauits 

Percentage* 

Allocation 

1  

2,231 
12,515 
17,638 
42.446 
28.558 
24.139 

4,653 

6,768 
23.648 

3.020 

1.35 

7.56 

10.65 

25.62 

17.24 

14.58 

2.81 

4.09 

14.28 

1.82 

$62,438 
350,250 
493,625 
1,187,912 
799,236 
675,564 
130.221 
189,412 
661.823 
84.519 

II  

Ill  _.. 

X 

IV 

V „ 

VI 

VII 

VIII 

IX 

« 

X 



Totals 

165,616 

100.00 

4,635.000 

*  Percentages  have  t>6en  rounded. 


3.  Grant  Awards  by  HUD  Regional 
Offices 

Regional  Offices  will  make  an 
equitable  awarding  of  allocated  housing 
counseling  funds  to  eligible  HUD- 
approved  housing  counseling  agencies 
based  upon  documented  need  in 
relation  to: 

a.  The  amoimt  of  funds  available;  and 

b.  The  number  of  successful 
applicants.  (A  determination  of  a 
"successful"  applicant  is  based  on  the 
applicant's  ability  to  meet  the  selection 
criteria,  as  specified  in  Section  I.D.  of 
this  NOFA.) 

4.  Announcement  of  Awards 

In  accordance  with  the  requirements 
of  section  103  of  the  Department  of  .- 


Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  HUD's  implementing  regulations  at 
24  CFR  part  4,  no  selection  information 
will  be  made  available  to  applicants  or 
other  persons  not  authorized  to  receive 
this  information  during  the  period  of 
HUD  review  and  evaluation  of  the 
applications.  However,  applicants  that 
are  declared  ineligible  or  late  will  be 
notified.  In  accordance  with  section 
102(a)(4)(c)  of  the  HUD  Reform  Act, 
HUD  will  notify  the  public,  by  notice 
published  in  the  Federal  Register,  of 
award  decisions  made  by  HUD  under 
this  funding. 


5.  Grantee  Reimbursement  by  HUD 

HUD  will  reimburse  grantees  on  the 
basis  of  not  more  that  $35.00  per 
"counseling  unit"  which  is  defined  as  a 
documented  face-to-face,  written,  or 
telephonic  contact  between: 

a.  The  grantee's  housing  counselor 
and  a  client;  or 

b.  The  grantee's  housing  counselor 
and  a  mortgagee,  landlord,  service 
agency,  creditor,  credit  reporting 
agency,  governmental  agency,  realtor  or 
employer,  acting  on  behalf  of  a  client, 
which  results  in  an  action  or  decision 
that: 

(1)  Identifies,  clarifies,  or  assists  in 
meeting  or  meets  the  client's  housing 
need:  or 
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(2)  Assists  in  resolving  or  resolves  the 
client's  housing  problem. 

(See  HUD  Handbook  7610.1  REV-2. 
dated  September  1990,  paragraph  1-7 
on  page  l-«  for  a  definition  of  "client," 
"bousing  need,"  and  "housing 
problem.") 

C.  Eligibility 

Eligible  applicants  include  public  and 
private  nonprofit  entities  with  a  current 
approval  by  HUD  as  housing  counseling 
agencies,  under  the  provisions  of  HUD 
Handbook  No.  7610.1  REV-2.  dated 
September  1990.  or  its  earlier  versions. 
Current  approval  refers  to  agencies  that 
are  on  record  at  the  applicable  HUD 
Field  Office  as  having  been  approved  as 
a  HUD  counseling  agency  as  of  the  date 
of  issuance  of  the  RFGA  bttsed  on  this 
NOFA.  Agencies  for  which  HUD  has 
withdrawn  this  approval,  or  which  have 
indicated,  in  writing,  their  withdrawal 
from  HUD's  housing  counseling 
program  are  NOT  eligible.  Agencies 
with  "conditional"  re-approvals  also  are 
NOT  eligible  unless  they  satisfy  HUD's 
requirements  for  removal  of  the 
"conditional**  approval  by  the  due  date 
of  applications  for  funding  under  this 
notice. 

D.  Selection  Criteria 

1.  General  Criteria 

HUD,  through  its  Regional  Offices, 
will  award  housing  counseling  grants  in 
Fiscal  Year  1993  to  selected  eligible 
agencies.  Within  each  Region,  an 
eUgible  agency  is  a  HUD-approved 
housing  counseling  agency  that  is: 

a.  Located  within  the  Region's 
geographical  jurisdiction;  and 

b.  Provides,  or  proposes  to  provide, 
housing  counseling  within  that  Region. 
(Application  eligibility  and  grant 
authority  do  NOT  cross  regional 
boundaries.) 

2.  Specific  Criteria 

Applications  for  funding  under  this 
notice  will  be  reviewed,  and  grants  will 
be  awarded  on  the  basis  of  an  evaluation 
of  all  of  the  following  criteria: 

a.  Amount  requested  by  thegrantee; 

b.  If  the  applicant  had  a  HUD  housing 
counseling  grant  in  1988,  1989.  1990, 
1991.  or  1392,  the  applicant's  use  of 
those  funds; 

c.  Applicant's  documented  client 
workload  ("Workload"  refers  to  the 
number  of  clients,  as  defined  in  HUD 
Handbook  No.  7610.1  REV-2,  dated 
September  1990,  reported  by  the 
applicant  on  Form  HUD-9902,  Housing 
Counseling  Agency  Activity  Report,  for 
1992); 

d.  Client  workload  total  for  all 
applicants  within  a  HUD  Reeianal 
Office; 


e.  Amount  of  housing  counseting 
funds  allocated  to  the  HUD  Regional 
Office  by  headquarters; 

f.  Reimbursement  of  grantees  by  HUD 
on  the  basis  of  $35.00  per  housing 
counseling  unit; 

g.  Regional  Offices'  documented  need 
for  housing  counseling  services  within 
the  areas  served  by  the  applicants; 

h.  HUD's  assessment  of  the 
applicant's  previous  performance  as  a 
HUD-approved  housing  counseling 
agency  (i.e.  Biennial  Performance 
Review),  including  the  submission  of 
the  required  reports. 

i.  In  the  case  of  previous  grantees,  the 
applicant's  performance  under  such 
grants  in  accordance  with  the  terms  of 
the  grant  agreement,  including  the 
submission  of  the  specific  reports 
required  under  the  grant  agreement. 

n.  Application  Process 

A.  Obtaining  and  Submitting 
Applications 

Applicants  for  grants  may  obtain 
copies  of  the  Request  for  Grant 
Application  (RFGA)  from  the  Regional 
Contracting  Division  in  the  HUD 
Regional  Office  that  serves  the  area  in 
which  the  applicant  agency  is  located. 
The  RFGA  contains  the  application 
submission  address.  A  list  of  the 
Regional  Offices  and  their  addresses 
follows  the  text  of  this  NOFA. 

B.  Application  Deadline 

The  application  deadline  (date  and 
time)  will  be  specified  in  the  RFGA.  A 
timely  submission  means:  (1)  In  the  case 
of  hand-delivered  applications,  receipt 
of  the  application  by  the  designated 
office  on  or  before  the  specified  date 
and  time;  or  (2)  in  the  case  of  mailed 
applications,  an  application  that  is 
postmarked  on  or  before  a  specific  date 
and  time. 

III.  Checklist  of  Application 
Submission  Requirements 

An  applicant  must  submit  three 
different  types  of  written  submissions: 
forms,  certifications,  and  assurances.  An 
applicant  must  submit  three  sets  of  each 
written  submission,  as  specified  below, 
with  supporting  documentation  only  as 
specified  in  the  RFGA.  Applicants  must 
limit  the  submission  of  material  to  that 
reqiiired  by  the  individual  form, 
certification  or  assurance.  HUD  will  not 
consider  extraneous  material  and  will 
discard  it. 

A.  Forms 

Each  applicant  will  be  required  to 
submit  the  following  completed  and 
signed  forms: 

1.  Standard  Form  424,  Application  for 
Federal  Assistance. 


2.  Standard  Form  424B,  Asstirances — 
Non-construction  Programs. 

3.  Form  HUD-2880.  Applicant/ 
Recipient  DisclosureAJpdate  Report,  as 
required  under  subptart  C  of  24  CFR  part 
12.  Accountability  in  the  Provision  of 
HUD  Assistance. 

B.  Certifications 

Each  applicant  will  be  required  to 
submit,  at  a  minimum,  the  following.  ^ 
certifications: 

1.  Certification  of  a  Drug-Free 
Workplace,  in  accordanco  with  the 
Drug-Free  Workplace  Act  of  1988  and 
HUD's  regulations  at  24  CFR  part  24, 
subpart  F. 

2.  Anti-Lobbying  certification  in 
accordance  with  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352).  and  the 
regulations  at  24  CFR  part  87. 

C.  Assumnces 

Each  applicant  will  be  required  to 
submit,  at  a  minimum,  assurances 
regarding  the  applicant's  housing 
counseling  program  to  the  effect  that: 

1.  The  applicant  agency  received  its 
approval  by  HUD  prior  to  the  date  of 
issuance  of  the  applicable  RFGA,  and 
currently  has  approval  from  HUD.  If  a 
Biennial  Performance  Review  has  not 
been  made  by  the  HUD  Field  Office, 
then  a  prior  approval  constitutes  a 
current  approval. 

2.  The  applicant  agency  provided 
housing  counseling  to  clients  during 
1992  as  indicated  on  the  applicant's 
Form  HUD-9902,  Housing  Counseling 
Agency  Activity  Report,  for  1992.  The 
applicant  must  submit  with  their 
response  to  the  RFGA  a  copy  of  their 
1992  Form  HUD-9902.  (See  HUD 
Handbook  No.  7610.1  REV-2 
(September  1990)  for  a  definition  of 
"client.") 

3.  HUD  has  or  has  not  conducted  a 
performance  review  of  the  applicant 
agency's  housing  counseling  program; 
whether,  as  a  result  of  the  review,  HUD 
re-approved  the  agency  unconditionally 
or  conditionally;  whether,  if  HUD 
granted  a  conditional  approval  because 
of  certain  agency  performance 
deficiencies,  the  applicant  agency 
corrected  the  deficiencies  to  HUD's 
satisfaction. 

4.  If  the  applicant  agency  received  a 
counseling  grant  from  HUD  during 
HUD's  fiscal  year  1988.  1989.  1990. 
1991,  or  1992,  the  agency  complied  vdth 
all  grant  requirements. 

5.  The  applicant  agency  submitted  all 
reports  required  during  the  most  recent 
report  year  under  the  Handbook,  and 
the  grant  document,  if  any. 


6.  The  number  of  clients  listed  as  the 
apphcant's  documented  housing 
counseling  client  workload  for  1992  is 
correct. 

7.  Upon  receipt  of  the  notice  of  the 
award  of  a  counseling  grant  to  the 
applicant  agency,  the  agency  can  and 
will  immediately  commence  counseling 
services  in  accordance  with  HUD 
Handbook  7610.1  REV-2.  dated 
September  1990,  which  requires,  among 
other  things,  that  the  agency  be  familiar 
with  the  requirements  of  the  Fair 
Housing  Amendments  Act  of  1988,  and 
other  fair  bousing  information,  as  set 
forth  in  HUD  Handbook  7610.1  REV-2. 

8.  The  applicant  will  provide,  at  a 
minimum,  the  following  types  of 
counseling  (EXCEPTIONS  are  agencies 
approved  by  HUD  to  perform  only 
Home  Equity  Conversion  Mortgage 
(HECM)  counseling  or  tenant 
counseling): 

a.  Delinquency  and  default  counseling 
to  homebuyers  and  homeowners,  and 
delinquency  counseling  to  renters;  and 

b.  Mortgage  assignment  counseling  to 
mortgagors  with  HUD-insured 
mortgages  having  potential  for 
assignment  to  HUD  under  the 
assignment  program. 

9.  The  agency  had  an  independent 
Hnancial  audit  during  the  past  twenty- 
four  (24)  months. 

10.  The  applicant  administers  its 
housing  counseling  program  in 
accordance  with  the  Fair  Housing  Act, 
as  implemented  by  24  CFR  part  100; 
title  VI  of  the  Civil  Rights  Act  of  1964. 
as  implemented  by  24  CFR  part  1; 
Executive  Order  11063,  as  implemented 
by  24  CFR  part  107;  section  504  of  the 
Rehabihtation  Act  of  1973;  as 
Implemented  by  24  CFR  part  8;  and  the 
Age  Discrimination  Act  of  1975,  as 
implemented  by  24  CFR  part  146. 

11.  The  applicant  provides  its  services 
without  any  conflict  of  Interest  on  the 
part  of  the  applicant,  including  its  staff, 
that  might  compromise  the  agency's 
ability  to  represent  fully  the  best 
interests  of  the  client  in  accordance 
with  HUD  Handbook  No.  7610.1  REV- 
2,  dated  September  1990. 

12.  The  applicant's  clients  reside  in 
the  U.S.  Postal  Service  ZIP  Code  areas 
listed  by  the  applicant. 

IV.  Correctiona  to  Deficient 
Applications 

After  the  deadline  for  submission  of 
applications,  applications  will  be 
screened  to  determine  whether  all  items 
were  submitted.  Applicants  will  be 
given  an  opportunity  to  cure 
nonsubstantive  deficiencies  in  their 
applications.  The  applicant  must  submit 
corrections  within  14  calendar  days 
from  the  data  of  HUD's  deficiency 
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notification  or  the  application  will  not 
be  considered. 

A.  Curable  Deficiencies 

The  kinds  of  deficiencies  which  can 
be  cured  after  the  submission  date  for 
applications  has  passed  are  limited  to 
the  following: 

1.  Lack  of  required  signature{8)  on  the 
following  documents  or  certifications: 

a.  Standard  Form  424B,  AssuraiKies— 
Non-Construction  Programs. 

b.  Certification  of  Drug-Free 
Workplace. 

c.  Anti-Lobbying  Certification. 

2.  Failure  to  submit  any  of  the  above 
documents  or  certifications. 

B.  Noncurable  Deficiencies 
Failure  to  submit: 

1.  A  completed  and  signed  Standard 
Form  424.  Application  for  Federal 
assistance. 

2.  A  signed  Housing  Counseling 
Program  assurance  and  all  of  its 
required  documentation. 

Note:  HUD  will  not  notify  applicants  who 
fail  to  submit  any  of  the  above  two  required 
documents.  Failure  to  submit  the  documents 
will  render  an  application  unacceptabJe. 

V.  Other  Matters 

Environmental  Impact 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  use.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  insi>ection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  Room 
10278.  Department  of  Housing  and 
Urban  Development.  451  Seventh  Street. 
SW..  Washington,  DC  20410. 

Federalism,  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612.  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  eff^ects  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
purpose  of  the  funding  under  this  notice 
is  to  provide  grants  to  public  and 
private  agencies  that  assist  and  advise 
housing  consumers  about  how  to 
develop  competence  and  responsibility 
in  meeting  their  housing  needs. 

Family,  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 


Order  12606,  The  Family,  has 
determined  that  this  notice  of  funding 
availability  may  have  potential  for 
significant  beneficial  impact  on  family 
formation,  maintenance,  and  general 
well-being  to  the  extent  that  the 
activities  of  grantees  will  (1)  provide 
families  with  the  counseling  and  advice 
they  need  to  avoid  rent  delinquencies  or 
mortgage  defauhs,  and  (2)  assist  families 
in  meeting  the  responsibilities  of 
homeownership  and  tenancy.  Since  the 
impact  on  the  family  is  considered 
beneficial,  no  further  review  under  the 
Order  is  necessary. 

Accountability  in  the  Provision  of  HUD 
Assistance 

(1)  Documentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
apphcation  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  a  Fedml 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b). 
and  the  notice  published  in  the  Federal 
Register  on  January  16. 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 

(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  {See  24  CFR  subpart  C.  and 
the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942).  for  further  information  on  these 
disclosure  requirements.) 

Prohibitions  against  lobbying 
activities.  The  use  of  funds  awarded 
under  this  NOFA  is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
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Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C  1352)  and  the 
implementing  regulations  at  24  CFR  part 
87.  These  authorities  prohibit  recipients 
of  Federal  contracts,  grants,  or  loans 
from  using  appropriated  funds  for 
lobbying  the  Executive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan.  The  prohibition  also 
covers  the  awarding  of  contracts,  grants, 
cooperative  agreements,  or  loans  unless 
the  recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  from  coverage  of  the 
Byrd  Amendment,  but  IHAs  established 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Prohibition  against  lobbying  of  HUD 
personnel.  Section  13  of  the  I^partment 
of  Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  HUD's 
regulation  implementing  section  13  is 
codified  at  24  CFR  part  86.  If  readers  are 
involved  in  any  efforts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  contained  in  Appendix  A 
of  the  rule.  Appendix  A  of  this  rule 
contains  examples  of  activities  covered 
by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  Room  2158,  Department  of 


Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
number.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  liUD  office. 

Prohibition  against  advance 
information  on  funding  decisions. 
Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4,  and  was 
recently  amended  by  an  interim  rule 
published  in  the  Federal  Register  on 
August  4,  1992  (57  FR  34246).  In 
accordance  with  the  requirements  of 
section  103,  HUD  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  24  CFR  part  4  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 
Applicants  who  have  questions  should 
contact  the  HUD  Office  of  Ethics  (202) 
708-3815  (voice/TDD).  (This  is  not  a 
toll-fi-ee  number.) 

Catalog  of  Federal  Domestic  Assistance 
Program.  The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.169. 

Authority:  Sec.  106,  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C.  1701x); 
sees.  235,  237  and  255  of  the  National 
Housing  Act  (12  U.S.Q  1715Z.  1715Z-1, 
17151-2);  the  HUD  Appropriations  Act  for 
FY  1993  (Pub.  L  102-389.  approved  October 
6. 1992);  and  HUD  Handbook  7610.1,  REV- 
2,  dated  September  1990. 

Dated:  April  12, 1993. 

Junes  E.  Scfaoenbei^ger, 

Associate  General  Deputy  Assistant  Secretary 
for  Housing.  HD. 

HUD  Regional  OfiBces 

Address  all  inquiries  to  U.S. 
Department  of  Housing  and  Urban 
Development,  Attention:  Regional 
Contracting  Division  Director,  in  the 
Regional  Office  that  serves  your  State. 
Telephone  numbers  are  NOT  toll-fi^e. 


Region  /—Connecticut.  Maine, 

Massachusetts,  New  Hampshire, 

Rhode  Island.  Vermont 
Thomas  P.  O'Neill.  Jr.  Federal 

Building,  10  Causeway  Street. 

Room  375,  Boston,  MA  02222- 

1092.  (617)  565-6788 
Region  //—New  Jersey.  New  York 
26  Federal  Plaza.  New  Yoik.  NY 

10278-0068.  (201)  264-8847 
Region  ///—Delaware,  Maryland. 

Pennsylvania.  Virginia.  Washington 

(D.C.).  West  Virginia 
Liberty  Square  Building.  105  South 

7th  Street,  Philadelphia,  PA  19106- 

3392,  (215)  597-8165 
Region  /V— Alabama.  Florida,  Georgia, 

Kentucky.  Mississippi,  North 

Carolina.  Puerto  Rico.  South 

Carolina,  Tennessee 
Richard  B.  Russell  Federal  Building. 

75  Spring  Street  S.W..  Atlanta.  GA 

30303-3388.  (404)  730-2705 
Region  V— Illinois.  Indiana,  Michigan. 

Minnesota.  Ohio.  Wisconsin 
Ralph  H.  Metcalfe  Federal  Building. 

77  West  Jackson  Boulevard, 

Chicago.  Illinois  60604.  (312)  353- 

6093 
Region  VI — Arkansas.  Louisiana.  New 

Mexico,  Oklahoma.  Texas 
1600  Throckmorton.  Post  Office  Box 

2905.  Fort  Worth.  TX  76113-2905. 

(817)  885-2851 
Region  VII — Iowa.  Kansas.  Missouri. 

Nebraska 
Gateway  Tower  n,  400  State  Avenue. 

Kansas  City.  KS  66101-2406.  (913) 

236-2102 
Region  V7//— Colorado,  Montana,  North 

Dakota,  South  Dakota.  Utah. 

Wyoming 
Executive  Tower  Building.  1405 

Curtis  Street.  E)enver.  CO  80202- 

2349.  (303)  844-3363 
Region  /^—Arizona.  California.  Hawaii, 

Nevada 
Phillip  Burton  Federal  Building  and 

U.S.  Court  House.  450  Golden  Gate 

Avenue,  Post  Office  Box  36003.  San 

Francisco.  CA  94102-3448.  (415) 

556-0667 
Region  X— Alaska,  Idaho,  Oregon, 

Washington 
Seattle  Federal  Office  Building.  909 

First  Avenue,  Suite  200,  Seattle, 

WA  98104-1000.  (202)  220-5122 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPT8-531S4;  Fm.-457»^] 

PremefMifacture  Notices;  Monthly 
Statue  Report  for  Februery  1993 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SOMMAHV:  Section  5(d)(3)  of  the  Toxic 
Substance  Control  Act  (TSCA)  requires 
EPA  to  issue  a  list  in  the  Federal 
Register  each  month  reporting  the 
premanufacture  notices  (PMNs)  and 
exemption  request  pending  before  the 
Agency  and  the  PKfNs  and  exemption 
requests  for  which  the  review  period 
has  expired  since  publication  of  the  last 
monthly  summary.  This  is  the  report  for 
February  1993. 

Nonconfidential  portions  of  the  PMNs 
and  exemption  request  may  be  seen  in 
the  TSCA  NonconBdential  Information 
Center  (NQC).  also  known  as  the  TSCA 
Public  Docket  Office,  ETG-102  at  the 
address  below  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

AODWESSES:  Written  comments, 
identified  with  the  document  control 
number  "IOPPTS-53164]"  and  the 
specific  PMN  and  exemption  request 
number  should  be  sent  to:  Document 
Processing  Center  (TS-790),  Office  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  rm.  201ET.  Washington.  DC 
20460  (202) 260-1532. 

FOR  FURTHER  INFOflMATKM  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-545.  401  M  St..  SW.. 
Washington.  DC  20460  (202)  260-3725. 

SUPPLEMENTARY  INFORMATION:  The 
monthly  status  report  published  in  the 
Federal  Register  as  required  under 
section  5(d)(3)  of  TSCA  (90  Stat.  2012 
(15  U.S.C.  2504)).  will  identify:  (a) 
PMNs  received  during  February;  (b) 
PM>'s  received  previously  and  still 
under  rb.iew  at  the  end  of  February;  (c) 
PMNs  for  which  the  notice  review 
period  has  ended  during  February;  (d) 
chemical  substances  for  which  EPA  has 
received  notice  of  commencement  to 
manufactiire  during  Febniary;  and  (e) 
PMNs  for  which  the  review  period  has 
been  siispended.  Therefore,  the 
February  1993  PMN  Status  Report  is 
being  published. 


Dated:  April  6, 1993. 
Frank  V.  Caatar. 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

Premanufacture  Notice  Monthly  Status 
Report  for  February  1993 

1 .    126  Premanufacture  notices  and 
exemption  requests  received  during  the 
month: 

PMN  No. 

P  93-0496  P  93-0497  P  93-0499  P  93- 
0500  P  93-0501  P  93-0502  P  93-0503 
P  93-0504  P  93-0505  P  93-0506  P  93- 
0507  P  93-0508  P  93-0509  P  93-0510 
P  93-0511  P  93-0512  P  93-0513  P  93- 
0514  P  93-0515  P  93-0516  P  93-0517 
P  93-0518  P  93-0519  P  93-0520  P  93- 
0521  P  93-0522  P  93-0523  P  93-0524 
P  93-0525  P  93-0526  P  93-0527  P  93- 
0528  P  93-0529  P  93-0530  P  93-0531 
P  93-0532  P  93-0533  P  93-0534  P  93- 
0535  P  93-0536  P  93-0537  P  93-0538 
P  93-0539  P  93-0540  P  93-0541  P  93- 
0542  P  93-0543  P  93-0544  P  93-0545 
P  93-0546  P  93-0547  P  93-0548  P  93- 
0549  P  93-0550  P  93-0551  P  93-0552 
P  93-0553  P  93-0554  P  93-0555  P  93- 
0556  P  93-0557  P  93-0558  P  93-0559 
P  93-0560  P  93-0561  P  93-0562  P  93- 
0563  P  93-0564  P  93-0565  P  93-0566 
P  93-0567  P  93-0569  P  93-0570  P  93- 
0571  P  93-0572  P  93-0573  P  93-0574 
P  93-0575  P  93-0576  P  93-0577  P  93- 
0578  P  93-0579  P  93-0580  P  93-0581 
P  93-0582  P  93-0583  P  93-0584  P  93- 
0585  P  93-0586  P  93-0587  P  93-0588 
P  93-0589  P  93-0590  P  93-0591  P  93- 
0592  P? 93-0593  P  93-0594  P  93-0595 
P  93-0596  P  93-0597  P  93-0598  P  93- 
0599  P  93-0600  P  93-0601  P  93-0602 
P  93-0603  P  93-0604  P  93-0605  P  93- 
0607  P  93-0608  P  93-0609  P  93-0610 
P  93-0611  Y  93-0050  Y  93-0051  Y  93- 
0052  Y  93-0053  Y  93-0054  Y  93-0055 
Y  93-0056  Y  93-0057  Y  93-0059  Y  93- 
0060  Y  93-0061  Y  93-0062  Y  93-0063 

1 1 .    293  Premanufacture  notices 
received  previously  and  still  under 
review  at  the  end  of  the  month: 

PMN  No. 

P  84-0660  P  84-0704  P  84-1145  P  85- 
0619  P  85-1331  P  8&-0066  P  86-1315 
P  86-1662  P  87-0323  P  88-0998  P  88- 
0999  P  88-1616  P  88-1937  P  88-1938 
P  88-1980  P  88-1982  P  88-1984  P  88- 
1985  P  88-1999  P  88-2000  P  88-2001 
P  88-2212  P  88-2213  P  88-2228  P  88- 
2229  P  88-2230  P  88-2236  P  88-2484 
P  88-2518  P  88-2529  P  88-2540  P  89- 
0632  P  89-0721  P  89-0769  P  89-0775 
P  89-0867  P  89-0957  P  89-0958  P  89- 
0959  P  89-1038  P  89-1058  P  90-0009 
P  90-0158  P  90-0211  P  90-0261  P  90- 
0262  P  90-0263  P  90-0372  P  90-0550 
P  90-0558  P  90-0559  P  90-0564  P  90- 
0581  P  90-0608  P  90-1280  P  90-1318 
P  90-1319  P  90-1320  P  90-1321  P  90- 
1322  P  90-1422  P  90-1454  P  90-1527 
P  90-1564  P  90-1592  P  90-1687  P  90- 


1745  P  90-1893  P  91-0043  P  91-0107 
P  91-0108  P  91-0109  P  91-0110  P  91- 
0111   P  91-0112  P  91-0113  P  91-0228 
P  91-0242  P  91-0243  P  91-0244  P  91- 
0245  P  91-0246   P  91-0247  P  91-0248 
P  91-0503  P  91-0514  P  91-0548  P  91- 
0572  P  91-0619  P  91-0659  P  91-0689 
P  91-0701  P  91-0818  P  91-0826  P  91- 
0914  P  91-0915  P  91-0939  P  91-0940 
P  91-0941  P  91-1009  P  91-1010  P  91- 
1014  P  91-1015  P  91-1116  P  91-1117 
P  91-1118  P  91-1131  P  91-1190  P  91- 
1191   P  91-1206  P  91-1210  P  91-1297 
P  91-1298  P  91-1299  P  91-1324  P  91- 
1367  P  91-1368  P  91-1369  P  91-1386 
P  91-1394  P  91-1409  P  92-0003  P  92- 
0031   P  92-0032  P  92-0033  P  92-0048 
P  92-0129  P  92-0217  P  92-0244  P  92- 
0245  P  92-0246   P  92-0247   P  92-0248 
P  92-0249  P  92-0250  P  92-0251  P  92- 
0314  P  92-0396  P  92-0412  P  92-0471 
P  92-0477  P  92-0478  P  92-0545  P  92- 
0546  P  92-0547  P  92-0548  P  92-0549 
P  92-0550  P  92-0551  P  92-0552  P  92- 
0595  P  92-0606  P  92-0624  P  92-0625 
P  92-0649  P  92-0660  P  92-0688  P  92- 
0714  P  92-0776  P  92-0777  P  92-0787 
P  92-0804  P  92-0813  P  92-0919  P  92- 
0998  P  92-0999  P  92-1003  P  92-1029 
P  92-1079  P  92-1086  P  92-1116  P  92- 
1117  P  92-1118  P  92-1119  P  92-1125 
P  92-1222  P  92-1255  P  92-1294  P  92- 
1295  P  92-1296  P  92-1298  P  92-1307 
P  92-1308  P  92-1313  P  92-1316  P  92- 
1324  P  92-1337  P  92-1345  P  92-1352 
P  92-1357  P  92-1364  P  92-1369  P  92- 
1394   P  92-1454   P  92-1455   P  92-1485 
P  92-1489  P  92-1503  P  92-1504  P  92- 
1505  P  92-1506  P  93-0014  P  93-0015 
P  93-0017  P  93-0036  P  93-0037  P  93- 
0038  P  93-0040  P  93-0050  P  93-0066 
P  93-0067  P  93-0068  P  93-0094  P  93- 
0096  P  93-0097   P  93-0122   P  93-0123 
P  93-0124  P  93-0126  P  93-0168  P  93- 
0173   P  93-0174   P  93-0175  P  93-0177 
P  93-0184  P  93-0185  P  93-0186  P  93- 
0187  P  93-0188  P  93-0189  P  93-0190 
P  93-0193  P  93-0204  P  93-0212  P  93- 
0213  P  93-0214  P  93-0215  P  93-0226 
P  93-0227  P  93-0228  P  93-0246  P  93- 
0250  P  93-0251   P  93-0252  P  93-0253 
P  93-0254  P  93-0255  P  93-0256  P  93- 
0257  P  93-0276  P  93-0277  P  93-0282 
P  93-0305  P  93-0307  P  93-0313  P  93- 
0314   P  93-0315   P  93-0316  P  93-0317 
P  93-0318  P  93-0333  P  93-0339  P  93- 
0343  P  93-0349  P  9370352  P  93-0353 
P  93-0357  P  93-0358  P  93-0360  P  93- 
0361   P  93-0362  P  93-0364  P  93-0374 
P  93-0375  P  93-0376  P  93-0384  P  93- 
0406  P  93-0418  P  93-0419  P  93-0427 
P  93-0428  P  93-0429  P  93-0430  P  93- 
0438  P  93-0456   P  93-0476  P  93-0477 
P  93-0480  P  93-0483  P  93-0485  P  93- 
0491  P  93-0498  Y  93-0047 


III.   113  Pramanufacture  notices  and 
exemption  request  for  which  the  notice 
review  period  has  ended  during  the 
month.  (Expiration  of  tiie  notice  review 
period  does  not  signify  that  the 
chemical  has  been  added  to  the 
Inventoiy). 

PMNNa 

P  88-2518  P  90-0441  P  91-1116  P  91- 
1117  P  91-1118  P  91-1163  P  92-0003 
P  92-0044  P  92-0599  P  92-0624  P  92- 
0625  P  92-0652  P  92-1009  P  92-1447 
P  92-1449  P  93-0050  P  93-0066  P  93- 
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0067  P  93-0068  P  93-0083  P  93-0098 
P  93-0107  P  93-0108  P  93-0109  P  93- 
0110  P  93-0111  P  93-0112  P  93-0113 
P  93-0114  P  93-0115  P  93-0116  P  93- 
0117  P  93-0118  P  93-0119  P  93-0120 
P  93-0121  P  93-0125  P  93-0127  P  93- 
0128  P  93-0129  P  93-0130  P  93-0131 
P  93-0132  P  93-0133  P  93-0134  P  93- 
0135  P  93-0136  P  93-0137  P  93-0138 
P  93-0139  P  93-0140  P  93-0141  P  93- 
0142  P  93-0143  P  93-0144  P  93-0145 
P  93-0146  P  93-0147  P  93-0148  P  93- 
0149  P  93-0150  P  93-0151  P  93-0152 
P  93-0153  P  93-0154  P  93-0156  P  93- 
0157  P  93-0158  P  93-0159  P  93-0160 


P  93-0162  P  93-0163  P  93-0164  P  93- 
0165  P  93-0166  P  93-0167  P  93-0169 
P  93-0170  P  93-0171  P  93-0172  P  93- 
0176  P  93-0178  P  93-0179  P  93-0180 
P  93-0181  P  93-0182.  P  93-0183  P  93- 
0191  P  93-0192  P  93-0194  P  93-0195 
P  93-0196  P  93-0197  P  93-0198  P  93- 
0199  P  93-0200  P  93-0201  P  93-0202 
P  93-0203  P  93-0205  P  93-0206  P  93- 
0207  P  93-0208  P  93-0209  P  93-0210 
P  93-0211  Y  93-0048  Y  93-0049  Y  93- 
0050  Y  93-0051  Y  93-0052  Y  93-0053 
Y  93-0054 


IV.  62  Chemical  Substances  For  Which  EPA  Has  Received  Notices  of  COMMENCEMErfr  To  Manufacture 


PMNNo. 


P  85-1421 
P  86-1489 
P  87-1798 

P  88-0996 
P  88-1480 
P  88-1839 
P  88-2169 
P  88-2540 
P  89-1093 

P  90-0093 
P  90-0373 
P  90-0375 

P  90-0558 
P  90-0559 
P  90-1316 

P  90-1358 

P  90-1424 
P  90-1736 
P  90-1736 
P  91-02M 
P  91-1104 

P  91-1106 

P  91-1238 
P  91-1416 

P  92-0061 
P  92-0278 

P  92-0406 
P  92-0414 
P  92-0526 

P  92-0571 

P  92-0597 

P  92-0692' 

P  92-1012 

P  92-1071 

P  92-1103 

P  92-1128 

P  92-1141 

P  92-1198 
P  92-1199 
P  92-1259 

P  92-1263 


ktontity/Genertc  Name 


1.4-befuenedJpentanolc  add,  2,5-dlhy<»fOJ<y-<J,d,(r,<r-tetramemyl-.  dihexyt  eXer 

Q  19  c9  (och2  ch2)yoch2och2ch-oh 

Q  Alkytester  functionaUzed  colloklal  siHca  


G  Fkjorene-containing  dlaromaflc  amine 

G  2,5-Dlmefcapio-1,3,4-tWadla20te  reactloo  product !!!"1™."ZZ!!."!!!"!!!!!!!!!!!"!!!  "  " 

Berueoepropanote  add  3-(2^ben2o»r1a2*2-y«)-5-{1.1<>lemytettiyO-4-hydroxy^rm«oiyi  e«« 

G  Catlonic  lefpolymef  o«  acrylamide  

6  Nitrate  esters 1"!".'.".""!!Z!Z!."!.'Z 

G  Haloflerwied  alkane  _ "''"'""""'"'. 


G  Reaction  product  of  aryt  and  alkyl  dicarboxyltc  adds/alkanedld/ester  polyester  with  an  acrylate  adduct 

G  Coban  Comptex  ctye  ot  nxwioaio  dyestulf 

G  CopotyaffUde  oi  lerephttwiic  add  (a).  Isoptiathaiic  acid  '(b')7  hexaiiiet^^ 
caproiactun)  (e) 

Q  (4H1-Mettiy«butoxy)phenyl)hydra2Jne  fix)nohydfOchk>t*de  J1ZZ!!ZZ 

Hl-MetttyllHjIoxyH-bwuenamine  hydrochlofide „ !."!."!!"!!! " """"''"" 

Q  Pherwxy  modified  epoxy  resin "..ZZ"Z""...""!." 


Cyctobexanecarbonitflle.  1.3,3-ti1methyl-5-oxo- . 


G  Polycarbonate  

G  Salt  ol  an  oxygenated  cartxjxyllc  add 

G  Oxygenated  alkyl  cart»xy(ate 

G  Ben2eneamlne,A/,/v,/V,-ethyt-/V-{substiiuted  ary1)-4-(phenyazo) 
G  Substiluted  820  naphttialenedisulfonic  add 


G  Substituted  azo  naphthalenedisultonic  add 


BJcyclo<3.3.1)HEPT-3-e/W-2-ol.  4,6,e-lr1methyl  

G  Tall  oil  functions,  vegetable  oil,  dibasic  acids  modilied  amide  reaction  product  with  a  polyiiydric  aicohoi 

G  Diamine  salt  of  an  organic  add  

Benzoic  acid,  4-amino-,ethyl  ester,  polymer  with  oxirane ."ZI!!!!.."1"!"!"!!!!."I!!!!."!1"!!!!!!!! 


Q  Hydroxy  functional 

G  Poly-styfene-acryllc  resin 

G  Zinc  salt  of  an  organo  compound  containing  nitrogen 

G  Azo  naphthalene  caiboxyllc  acid  salt  

G  Styrene-oxagoline  copolymw 

G  Oxo-substituted  amino  alkanoic  acid  derivative  

G  Substituted  alkoxybenzene  

G  Unsaturated  polyester 

G  Water  soluble  phenolic  modified  alkyd  

6  Acrylic  copolymer 

G  Mixed  pofyacrylate,  sodium  salt 


G  Polyurelttane  prepolymer 

G  Monoazo  dye 

G  Polyurethane  resJn  


1.3-Ben2enedlcart)oxyllc  add.  compound  with  1,6-hexanediamine 


Dale  of  Corrv 
mencement 


January  11,  1993. 
August  23.  1968. 
Decembef  28. 

1992. 
March  3.  1992. 
January  4,  1990. 
Januarys.  1993. 
July  10,  1990. 
Febn<ary  21. 1990. 
November  20. 

1990. 
January  11.  1993. 
Januarys.  1993. 

January  3. 1993. 
October  17. 1991. 
November  6,  1991 
December  21, 

1992. 
(4ovetTt>er  15, 

•1991. 
January  14,  1993. 
January  6.  1993. 
January  6.  1993 
January  6.  1992. 
December  15. 

1992. 
December  14, 

1992. 
January  21,  1993 
December  23. 

1992. 
January  12.  1993 
December  18. 

1992. 
January  13,  1992. 
January  23.  1993. 
December  11. 

1992. 
December  22. 

1992. 
December  24, 

1992. 
December  26, 

1992 
0ece(rt)er  20. 

1992. 
December  23. 

1992. 
December  15. 

1992. 
December  15. 

1992. 
Decerriber  17. 

1992. 
January  4,  1993. 
January  11.  1992 
December  15. 

1992. 
December  28, 

1992. 
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IV.  62  Chemical  Substances  For  Which  EPA  Has  Received  Notices  Of  Commencement  To  Manufacture— 

Continued 


PMNNa 


Identity/Generic  Name 


Oaleol  Com- 
mencameoi 


P  92-1264 

P  %-1298 
P  92-1309 
P  92-1310 
P  92-1321 
P  92-1358 

P  92-1359 
P  92-1364 

P  92-1365 

P  92-1379 

P  92-1402 
P  92-1441 
P  92-1473 

P  92-1480 
P  92-1490 
P  93-0039 
P  93-0042 

Y  88-0309 

Y  93-0001 

Y  93-0002 

Y  83-0016 


G  Random  nylon  t*«po»ymer 

G  Combined  saN  ol  modWed  rosin  ester 

G  Cydoaliphatlc  acid  ester 

Q  Cydoaliphatic  acid  ester 

Q  CyctoaHphatic  rDethyl  Ketone  

G  Pe<1kiOc1nated  cycle  oxyaltphaiic  polymar . 


G  Sptropolycycllc  ketone _ _ 

G  Tetramethyl  ammonium  salts  ol  alkylbenzerw  suHonic  add 


G  Diazonaphoquinone  sutlonic  ester . 


G  Polymelhacrylate  derivative  wttfi  tfimethyl,2-hydroxypropylammonlum  chlofide  group 


Aipha-{l-oxo<;r-Cio-alkyl)-omega-(Ci2,Ci6-altcyto)ty)poly(oxo-.2«handdlyO 
G  Modified  polymer  ol  ethyl  acrylate  and  metfiyl  methacrytate 


G  Mixture  ol  reavction  products  ol  diphenylmethane  diieocyanate  polymer  oxlrane,  methyt-4x>ylmer  wNhoidrane;  hexanedloic 

add.  polymer  with  1 ,2-propanediol;  and  aii«ino(  amine  with  methacrylic  and  groups  

G  Perftuofoallcylethylacrytate  copolymer ..., 

G  Peoyi  and  vinyl  substituted  siiicorws  and  silicones 

GModilied  starch [, 

Fatty  acids,  canola-oil  

G  Acrylic -sty  rene  copolymer _ 


G  PoiyestenSol,  polymer  with  dlisyanate  and  diaminoalkane 


2-Propenolc  acid,  polymer  writh  melhyloxirane  polymer,  with  oxlcane:  monobotylether  20%  aciylic  add  with  80%  polyaltoxylated 
G  Epoxy  ester .■ „ _._ _ „ _ 


Oecemt)*r30. 

1992. 
Januarys.  1993. 
January  22,  1993. 
January  22,  1993. 
January  22,  1993 
December  25, 

1992. 
January  22, 1982. 
December  12, 

1992. 
December  21. 

1992. 
December  27, 

1992. 
Januarys,  1992. 
Januarys.  1993. 

January  13. 1993. 
January  12. 1993. 
January  23,  1993. 
January  11, 1993. 
January  12,  199a 
December  24, 

1992. 
December  16, 

1992. 
December  8,  1992. 
January  12,  1993. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  930-01 40] 

international  Conference  on 
Harmonization;  Draft  Guideline  on 
Detection  of  Toxicity  to  Reproduction 
for  Medicinal  Products;  Availability 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  on  detection  of  toxicity 
to  reproduction  for  medicinal  products. 
This  draft  guideline  was  prepared  by  the 
Safety  Expert  Working  Group  of  the 
International  Conference  on 
Harmonization  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  reflect 
sound  scientific  principles  for 
reproductive  toxicity  testing. 
DATES:  Written  comments  by  May  17. 
1993. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Taylor,  Center  for  Drug  Evaluation 
and  Research  (HFI>-150),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3750. 

SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  harmonization  of  regulatory 
requirements.  FDA  has  participated  in 
many  meetings  designed  to  enhance 
harmonization  and  is  committed  to 
seeking  scientifically  based  harmonized 
technical  procedures  for  pharmaceutical 
development.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development. 

ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Community  (EC), 
Japan,  and  the  United  States.  The  six 
ICH  sponsors  are  the  European 
Commission,  the  European  Federation 


of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  U.S.  Food  and  Drug 
Administration,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  In  addition,  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  the  IFPMA,  as 
well  as  observers  ft-om  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  September  15 
and  16. 1992,  the  ICH  Steering 
Committee  agreed  that  the  draft 
tripartite  guideline  entitled  "Guideline 
on  Detection  of  Toxicity  to . 
Reproduction  for  Medicinal  Products" 
should  be  made  available  for  comment. 
The  draft  guideline  will  be  made 
available  for  comment  by  the  European 
Community  and  Japan,  as  well  as  by 
FDA.  in  accordance  with  their 
consultation  procedures.  FDA  is 
publishing  the  guideline  to  facilitate  the 
ICH  process;  after  the  comments  are 
analyzed  and  the  guideline  revised  as 
necessary,  FDA  will  determine  whether 
it  will  adopt  the  tripartite  guidehne.  The 
draft  guideline  addresses  harmonization 
of  testing  strategies  for  potential 
reproductive  toxicity  and  discusses 
issues  such  as  selecting  test  species  and 
strains,  and  determining  test  dosages 
and  study  designs. 

Interested  persons  may,  on  or  before 
May  17. 1993,  submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identifted  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday.  FDA  will  not 
extend  the  comment  period  on  this 
notice  because  the  agency  must  respond 
to  the  ICH  in  early  June. 
The  text  of  the  draft  guideline  follows: 

Guideline  on  Detection  of  Toxicity  to 
Reproduction  for  Medicinal  Products  (Note 
II 

1.  Introduction 

M  Purpose  of  the  Guideline 

There  is  a  considerable  overlap  in  the 
methodology  that  could  be  used  to  test 
chemicals  and  medicinal  products  for 
potential  reproductive  toxicity.  As  a  first  step 


to  using  this  wider  methodology  for  efficient 
testing,  this  guideline  attempts  to  consolidate 
a  strategy  based  on  study  designs  currently 
in  use  for  testing  of  medicinal  products.  It  is 
perceived  that  tests  in  which  animals  are 
treated  during  defined  stages  of  reproduction 
betXm  reflect  human  exposure  to  medicinal 
products  and  allow  more  specific 
identification  of  stages  at  risk.  While  this 
approach  may  t>e  useful  for  most  medicines, 
long  term  exposure  to  low  doses  does  occur 
and  may  be  represented  Iwttfir  by  a  one  or 
two  generation  study  approach. 

The  actual  testing  strategy  should  be 
determined  by: 

•  anticipated  drug  use  especially  in 
relation  to  reproduction, 

•  the  form  of  the  substance  and  route(s)  of 
administration  intended  for  humans  and 

•  making  use  of  any  existing  data  on 
toxicity,  pharmacodynamics, 
pharmacokinetics  (Note  2).  similarity  to  other 
compounds  in  structure/activity. 

To  employ  this  concept  successfully, 
flexibility  is  needed  (Note  3).  No  guideline 
can  provide  sufficient  information  to  cover 
all  possible  cases,  all  persons  involved 
should  be  willing  to  discuss  and  consider 
variations  in  test  strategy  according  to  the 
state  of  the  art  and  ethical  standards  in 
human  and  animal  experimentation. 

1.2  Aim  of  Studies 

The  aim  of  reproduction  toxicity  studies  is 
to  reveal  o/iy  effect  of  one  or  more  active 
substance(s)  on  mammalian  reproduction. 
For  this  purpose  both  the  investigations  and 
the  interpretation  of  the  results  should  tie 
related  to  all  other  pharmacological  and 
toxicological  data  available  to  determine 
whether  potential  reproductive  risks  to 
humans  are  greater,  lesser  or  equal  to  those 
posed  by  other  toxicological  manifestations. 
Further,  repeated  dose  toxicity  studies  can 
provide  important  information  regarding 
potential  effects  on  adult  reproduction, 
particularly  male  fertility.  To  extrapolate  the 
results  to  humans  (assess  the  relevance)  data 
on  likely  human  exposures,  comparative 
kinetics,  and  mechanisms  of  reproductive 
toxicity  may  be  helpful. 

The  combination  of  studies  selected  should 
allow  exposure  of  mature  adults  and  all 
stages  of  development  from  conception  to 
sexual  maturity.  To  allow  detection  of 
immediate  and  latent  effects  of  exposure, 
observations  should  tie  continued  through 
one  complete  life  cycle,  i.e.  from  conception 
in  one  generation  through  conception  in  the 
following  generation.  For  convenience  of 
testing  this  integrated  sequence  can  be 
subdivided  into  the  following  stages. 


A.  Premating  to  conception  (adult  male  and 
female  functions,  development  and 
matxiration  of  gametes,  mating  behavior, 
fertilisation). 

B.  Conception  to  implantation  (adult  female 
functions,  early  embryonic  development, 
implantation). 

C.  Implantation  to  closure  of  the  bard  palate 
(adult  female  functions,  parturition,  fetal 
development  and  growth,  organ  development 
and  growth). 

D.  Closure  of  the  hard  palate  to  the  end 
of  pregnancy  (adult  female  functions, 
parturition,  fetal  development  and  growth, 
organ  development  and  growth). 

E.  Birth  to  weaning  (adult  female  functions, 
neonate  adaptation  to  extrauterine  life, 
postnatal  development  and  growth). 

F.  Weaning  to  sexual  maturity  (postnatal 
development  and  growth,  adaptation  to 
independent  life,  attainment  of  full  sexual 
function). 
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1.3  Choice  of  Studies 

The  guideline  addresses  the  design  of 
studies  primarily  for  detection  of  effects  on 
reproduction.  When  an  effect  is  detected, 
further  studies  to  fully  characterise  the 
nature  of  tha  response  have  to  be  designed 
on  a  case  by  case  basis  (Note  4).  The  rationale 
for  the  set  of  studies  chosen  should  be  given 
and  should  include  an  explanation  for  the 
choice  of  dosages. 

Studies  should  be  planned  according  to  the 
"state  of  the  art",  and  take  into  account 
preexisting  knowledge  of  class-related  effects 
on  reproduction.  They  should  avoid  suffering 
and  should  use  the  minimum  number  of 
animals  necessary  to  achieve  the  overall 
objectives.  If  a  preliminary  study  is 
performed  the  results  should  be  considered 
and  discussed  in  the  overall  evaluation  (see 
Note  5). 

2.  Animal  Critnia 

The  animals  used  must  be  well  defined 
with  respect  to  their  health,  fertility, 
fecundity,  prevalence  of  abnormalities, 
ombryofetal  deaths  and  the  consistency  they 
display  from  study  to  study.  Within  and 
between  studies  animals  should  be  of 
comparable  qge,  weight  and  parity;  the 
easiest  way  to  achieve  these  criteria  is  to  use 
animals  that  are  young,  mature  adults  at  the 
tiiHC  of  mating  with  the  females  being  virgin. 

2.1.  Selection  and  number  of  species 

Studies  should  be  conducted  in 
mammalian  species.  It  is  generally  desirable 
to  use  the  same  species  and  strain  as  in  other 
toxicological  studies.  Reasons  for  using  rats 
as  the  predominant  rodent  species  are 
practicality,  comparability  with  other  results 
obtained  in  this  species  and  the  large  amount 
of  background  knowledge  accumulated. 

In  erobr>-otoxicity  studies  only  a  second 
mammalian  species  traditionally  has  been 
required,  the  rabbit  being  the  preferred 
choice  as  a  "non-rodent".  Reasons  for  using 
rabbits  in  embryotoxicity  studies  include  the 
extensive  background  knowledge  that  has 
accumulated,  as  well  as  availability  and 
practicality.  Where  the  rabbit  is  unsuitable, 
an  alternative  non-rodent  or  a  second  rodent 
species  may  be  acceptable  and  should  be 
considered  on  a  case  by  case  basis  (Note  6). 


2.2  Other  test  systems 

Other  test  systems  are  considersd  to  be  any 
developing  manomalian  and  non-mammalian 
cell  systems,  tissues,  organs,  or  organism 
cultures  developing  independently  in  vitro  or 
in  vivo.  Integrated  with  whole  animal  studies 
either  for  priority  selection  within 
homologous  series  or  a*  secondary 
investigations  to  elucidate  mechanisms  of 
action,  these  systems  can  provide  invaluable 
information  and,  indirectly,  reduce  the 
numbers  of  animals  used  in  experimentation. 
However,  they  lack  the  complexity  of  the 
developmental  processes  and  the  dynamic 
interchange  between  the  maternal  and  the 
developing  organisms.  These  systems  cannot 
provide  assiirance  of  the  absence  of  effect  nor 
provide  perspective  in  resf)ect  of  risk/ 
exposure.  In  short,  there  are  no  alternative 
test  systems  to  whole  animals  currently 
available  for  reproduction  toxicity  testing 
with  the  ainu  set  out  in  the  introduction 
(Note  7). 

3.  Genersd  Recommendatioiis  Concerning 
Treebnent 

3.1  Dosages 

Selection  of  dosages  is  one  of  the  most 
critical  issues  in  design  of  the  reproductive 
toxicity  study.  The  choice  of  the  high  dose 
should  be  based  on  data  from  all  available 
studies  (pharmacology,  acute  and  chronic 
toxicity  and  kinetic  studies.  Note  8).  A 
repeated  dose  toxicity  study  of  about  2-4 
weeks  duration  provides  a  close 
approximation  to  the  duration  of  treatment  in 
segmental  designs  of  reproductive  studies. 
When  sufficient  information  is  not  available 
preliminary  studies  are  advisable  (see  Note 
5). 

Having  determined  the  high  dosage,  lower 
dosages  should  be  selected  in  a  descending 
sequence,  the  intervals  depending  on  kinetic 
and  other  toxicity  factors.  Whilst  it  is 
desirable  to  be  able  to  determine  a  "no 
observed  adverse  effect  level",  priority 
should  be  given  to  setting  dosage  intervals 
close  enough  to  reveal  any  dosage  related 
trends  that  may  be  present  (Note  9). 

3.2  Route  and  frequency  of  administration 
In  general  the  route  or  routes  of 

administration  should  be  similar  to  those 
intended  for  human  usage.  One  route  of 
substance  administration  may  be  acceptable 
if  it  can  be  shown  that  a  similar  distribution 
(kinetic  profile)  results  from  different  routes 
(Note  10). 

The  usual  fr^uency  of  administration  is 
once  daily  but  consideration  should  be  given 
to  use  of  either  more  frequent  or  less  frequent 
administration  taking  into  account 
pharmacokinetic  variables  (Note  11). 

3.3  Pharwaco-Ztoxicokinetics 

It  is  preferable  to  have  some  information 
on  pharmacokinetics  before  initiating 
reproduction  studies  since  this  may  suggest 
the  need  to  adjust  choice  of  species,  study 
design  and  dosing  schedules.  At  this  time  the 
information  need  not  be  sophisticated  nor 
derived  from  pregnant  or  lactating  animals. 

At  the  time  of  study  evaluation  further 
information  on  pharmacokinetics  in  pregnant 
or  lactating  animals  may  be  required 
according  to  the  results  obtained  (Note  12). 


3.4  Control  groups 

It  U  recommended  that  control  animals  be 
dosed  with  the  vehicle  at  the  same  rate  as  test 
group  animals.  When  the  vehicle  may  cause 
effects  or  affect  the  action  of  the  test 
substance,  a  second  (sham-or  untreated) 
control  group  should  be  considered. 

4.  ProfMeed  Stmiy  Deaign»-CoiiibiiMtioB  of 
Studiee 

All  available  pharmacological,  kinetic,  and 
toxicological  data  for  the  test  compound  and 
similar  substances  should  be  considered  In 
deciding  the  most  appropriate  strategy  and 
choice  of  study  design.  It  is  anticipated  that, 
initially,  preference  will  be  given  to  designs 
that  do  not  differ  too  radically  from  those  of 
established  guidelines  for  medicinal  products 
(The  most  probable  option).  For  most 
medicinal  products  the  3-ttudy  design  will 
usually  be  expected.  Other  designs  should  be 
justified. 

4. 1  The  most  probable  option 

The  most  probable  option  can  be  equated 
to  a  combination  of  studies  for  effects  on 

•  Fertility  and  early  embryonic 
development 

•  Pre-  and  postnatal  development, 
including  maternal  function 

•  Embryo-fetal  development 

4.1.1  Study  of  Fertility  and  Early  Embryonic 
Development  to  Implantation 

Aim 

To  test  for  toxic  effects/disturtMnces 
resulting  from  treatment  from  before  mating 
(males/females)  through  mating  and 
implantation.  This  comprises  evaluation  of 
stages  A  and  B  of  the  reproductive  process 
(see  1.2).  For  females  this  should  detect 
effects  on  the  oestrus  cycle,  tubal  transport, 
implantation,  and  development  of 
preimplantation  stages  of  the  embryo.  For 
males  it  will  permit  detection  of  functional 
effects  (e.g.  on  libido,  epididymal  sperm 
maturation)  that  may  not  be  detected  by 
histological  examinations  of  the  male 
reproductive  organs  (Note  13). 

Afisesament  of 

•  maturation  of  gametes, 

•  mating  behavior, 

•  fertility, 

•  preimplantation  stages  of  the  embryo, 

•  implantation. 

Animab 

At  least  one  species,  preferably  rats. 
Number  of  AniauJs 

The  number  of  animals  per  sex  per  group 
should  be  sufficient  to  allow  meaningful 
interpretation  of  the  data  (Note  14). 

Administration  Period 

The  design  assumes  that,  especially  for 
effects  on  spermatogenesis,  use  will  be  made 
of  data  from  repeated  dose  toxicity  studies. 
Provided  no  effects  have  be«n  found  that 
preclude  this  a  premating  treatment  Interval 
of  2-4  weeks  for  both  males  and  females  can 
be  used  (Note  15).  Treatment  siiould 
continue  throughout  mating  to  termination  of 
males  and  at  least  through  implantation  for 
females.  This  will  permit  evaluation  of 
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functional  effects  on  male  fertility  that 
cannot  be  detected  by  histologic  examination 
in  repeated  dose  toxicity  studies  and  effiects 
on  mating  behavior  in  both  sexes.  If  data 
from  other  studies  shows  there  are  effects  on 
weight  or  histologic  appearance  of 
reproductive  organs  in  males  or  females,  or 
if  the  quality  of  examinations  is  dubious  or 
if  there  is  no  data  from  other  studies,  then 
a  more  comprehensive  study  should  be 
designed  (Note  13). 

KUting 

A  mating  ratio  of  1:1  is  advisable  and 
procedures  should  allow  unequivocal 
identification  of  both  parents  of  a  litter  (Note 
16). 

Terminal  Sacrifice 

Females  may  be  sacrificed  at  any  point 
after  mid  pregnancy.  Males  may  be  sacrificed 
at  any  time  after  mating  but  it  is  advisable 
to  ensure  successful  induction  of  pregnancy 
before  taking  such  an  irrevocable  step  (Note 
17). 

Ofaeervations 

During  study. 

•  signs  and  mortalities  at  least  once  daily, 

•  body  weight  and  body  weight  change  at 
least  twice  weekly  (Note  18). 

•  food  intake  at  least  once  weekly  (except 
during  mating), 

•  record  vaginal  smears  daily,  at  least 
during  the  mating  period,  to  determine 
whether  there  are  effects  on  the  oestrus  cycle, 
mating  or  precoital  time 

•  observations  that  have  proved  of  value  in 
other  toxicity  studies. 

At  terminal  examination: 

•  autopsy  (macroscopic  examination]  of  all 
adults, 

•  preserve  organs  with  macroscopic 
fmdings  for  possible  histological  evaluation; 
keep  corresponding  organs  of  sufficient 
controls  for  comparison, 

•  preserve  testes,  epididymis,  ovary  and 
uterus  of  unsuccessful  animals  for  possible 
histological  evaluation;  keep  corresponding 
organs  of  sufficient  controls  for  comparison. 

•  count  corpora  lutea,  implantation  sites 
(Note  18), 

•  live  and  dead  fietuses  where  applicable. 

4. 1 .2  Study  for  effects  on  pre-  and  postnatal 
development,  including  maternal  function 

Aim 

To  detect  adverse  effects  on  the  pregnant/ 
lactating  fiemale  and  on  development  of  the 
conceptus  and  the  offspring  following 
ex{)osure  of  the  female  from  implantation 
through  weaning  Since  manifestations  of 
effect  induced  during  this  period  may  be 
delayed,  observations  should  be  continued 
through  sexual  maturitv  (i.e.  stages  C  to  F 
listed  in  1.2)  (Note  19.  20). 

Advsrw  EffiBcta  to  be  Aswed 

•  enhanced  toxicity  relative  to  that  in  non- 
pregnant Camales, 

•  pre-  and  postnatal  death  of  offspring, 

•  altered  growth  and  development. 

•  functional  deficits  in  offopring,  including 
behaviour,  maturation  (puberty)  and 
reproduction  (Fl). 


At  least  one  species,  preferably  rats. 
Number  of  Animal* 

The  number  of  animals  per  sex  per  group 
should  be  sufficient  to  allow  meaningful 
interpretation  of  the  data  (Note  14). 

Adminiatrat ion  Period 

Females  are  exposed  to  the  test  substance 
from  implantation  to  the  end  of  lactation  (i.e. 
stages  C  to  E  listed  in  1.2) 

Experimental  Procedure 

The  females  are  allowed  to  deliver  and  rear 
their  o&pring  to  weaning  at  which  time  one 
male  and  one  female  offspring  per  litter 
should  be  randomly  selected  for  rearing  to 
adulthood  and  mating  to  assess  reproductive 
competence  (Note  21). 

Ofaoervations 

During  study  (for  maternal  animals): 

•  signs  end  mortalities  at  least  once  daily, 

•  body  weight  and  body  weight  change  at 
least  twice  weekly  (Note  18), 

•  food  intake  at  least  once  weekly  at  least 
until  delivery, 

•  observations  that  have  proved  of  value  in 
other  toxicity  studies, 

•  duration  of  pregnancy, 

•  parturition. 

At  terminal  examination  (for  maternal 
animals  and  where  applicable  for  offspring) 

•  autopsy  (macroscopic  examination)  of  all 
adults, 

•  preservation  and  possibly  histological 
evaluation  of  organs  with  macroscopic 
Hndings, 

•  implantations  (Note  IS) 

•  abnormalities 

•  live  offspring  at  birth, 

•  dead  offspring  at  birth, 

•  body  weight  at  birth, 

•  pre-  and  postweaning  survival  and 
growth/body  weight  (Note  22),  maturation 
and  fertility, 

•  physical  development  (Note  23), 

•  sensory  functions  and  reflexes  (Note  23), 

•  behavior  (Note  23). 

4.1.3  Study  for  effects  on  embryo-fetal 
development 

Aim 

To  detect  adverse  effects  on  the  pregnant 
female  and  development  of  the  embryo  and 
fetus  consequent  to  exposure  of  the  female 
from  implantation  to  closure  of  the  hard 
palate  (i.e.  stages  C  to  D  listed  in  1.2). 

Adverse  ECEectB  to  be  Assessed 

•  enhanced  toxicity  relative  to  that  in  non- 
pregnant females, 

•  embryofetal  death, 

•  altered  growth  Including  structural 
changes. 

Animals 

Usually,  two  species:  one  rodent, 
preferably  rats;  one  non-rodent,  preferably 
rabbits  (Note  6).  Justification  should  be 
provided  when  using  one  species. 

Number  of  Animals 

The  number  of  animals  should  be 
sufficient  to  allow  meaningful  interpretation 
of  the  data  (Note  14). 

Administration  Period 


The  treatment  period  extends  from 
implantation  to  the  closure  of  the  hard  palate 
(i.e.  end  of  C) — see  1.2. 

Experimental  Procedure 

Females  should  be  killed  and  examined 
about  one  day  prior  to  parturition  and  fetuses 
delivered  by  hysterectomy.  All  fetuses 
should  be  examined  for  viability  and 
abnormalities.  To  allow  subsequent 
assessment  of  the  relationship  between 
observations  made  by  different  techniques 
fetuses  should  be  individually  identified 
(Note  24). 

When  using  techniques  requiring 
allocation  to  separate  examination  for  soft 
tissue  or  skeletal  changes,  it  is  preferable  that 
50%  of  fetuses  from  each  litter  be  allocated 
for  skeletal  examination  and  the  remainder 
allocated  for  soft  tissue  examination.  When 
using  fr^sh  microdissection  techniques  for 
soft  tissue  abnormalities  -  which  is  the 
strongly  preferred  method  for  rabbits  -  all 
fetuses  should  be  examined  for  both  sof^ 
tissue  and  skeletal  abnormalities. 

Observations 

During  study  (for  maternal  animals): 

•  signs  and  mortalities  at  least  once  daily, 

•  body  weight  and  body  weight  change  at 
least  twice  weekly  (Note  18), 

•  food  intake  at  least  once  weekly,  and 

•  observations  that  have  proved  of  value  in 
other  toxicity  studies. 

At  terminal  examination: 

•  autopsy  (macroscopic  examination)  of  all 
adults, 

•  preserve  organs  with  macroscopic 

findings  for  possible  histological 
evaluation;  keep  corresponding  organs  of 
sufficient  controls  for  comparison, 

•  count  corpora  lutea,  numbers  of  live  and 
dead  implantations  (Note  18). 

•  individual  fetal  body  weight, 

•  fetal  abnormalities  (Note  24], 

•  app>earance  of  placenta  and  amniotic 
fluid. 

4.2  Other  options 

Other  strategies,  combinations  of  studies 
and  study  designs  could  be  as  valid  or  more 
valid  as  the  "most  probable  option" 
according  to  circumstances.  The  key  factor  is 
that,  in  total,  they  leave  no  gaps  between 
stages  and  allow  direct  or  indirect  evaluation 
of  all  stages  of  the  reproductive  process  (Note 
25). 

4.2.  J  Combined  study  design  (rodents) 

If  the  dosing  period  of  the  fertility  study 
and  pre-  and  postnatal  study  are  combined 
into  a  single  investigation,  this  equates  to  the 
rearing  phase  of  the  Segment  1  study 
currently  recommended  by  the  EC  and 
almost  to  the  two  generation  study  used  for 
food  additives  and  agrochemicals.  This 
comprises  evaluation  of  stages  A  to  F  of  the 
reproductive  process  (see  1.2).  If  such  a  study 
provided  clearly  negative  results  at 
sufficiently  high  exposure  in  treated  animals 
no  further  reproduction  studies  should  be 
required.  Where  fetal  examinations  for 
structural  abnormalities  are  considered 
necessary  the  above  test  can  be 
supplemented  with  an  embryo-fetal 
development  study  (or  studies)  to  make  a  2- 
segment  approach  (Note  4,  25). 
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4.2.2  Two  Study  design  (rodents) 

The  simplest  two  segment  design  would 
consist  of  the  fertility  study  outlined  in  4.1.1 
and  the  pre-  and  postnatal  development 
study  outlined  in  4.1.2.  If  the  latter  provided 
no  indication  of  prenatal  effect  at  adequate 
margins  above  human  exposure,  the  fetal 
examinatlcns  of  the  embryo-fetal 
development  study  (4.1.3)  are  most  unlikely 
to  provide  a  major  change  in  the  assessment 
of  risk. 

Alternately,  for  those  uncertain  about 
omission  of  fetal  examinations,  female 
treatment  in  the  fertility  study  (4.1.1)  could 
be  continued  through  organogenesis  and 
fetuses  examined  according  to  the  procedures 
of  the  embryo-fBtal  development  study 
(4.1.3).  This,  combined  with  the  pre-  and 
postnatal  study  (4.1.2),  would  provide  all  the 
bxaminutions  required  In  "the  most  probable 
option"  bat  use  considerably  less  animals 
(Note  4,  25). 

5  Statiatk* 

Analysis  of  the  statistics  of  a  study  is  the 
means  by  which  results  are  interpreted.  The 
most  important  part  of  this  analysis  is  to 
establish  the  relationship  between  the 
different  variables  and  their  distribution 
(descriptive  statistics),  since  these  determine 
how  groups  should  be  compared.  The 
distributions  of  the  endpoints  observed  in 
nproductive  tests  are  usually  non  normal 
and  extend  from  almost  continuous  to  the 
extreme  categorical.  When  employing 
inferential  statistics  the  tests  used  should  be 
justified  (Note  26). 

6.  Data  Pr«Mntation 

The  key  to  good  reporting  is  the  tabulation 
of  individual  values  in  a  clear  concise 
manner  to  account  for  every  animal  that  was 
entered  into  the  study.  A  reader  should  be 
able  to  follow  the  history  of  any  individual 
animal  from  initiation  to  termination  and 
should  be  able  to  deduce  with  ease  the 
contribution  that  the  individual  has  made  to 
any  group  summary  values.  Group  summary 
values  should  be  presented  in  a  form  that  is 
biologically  plausible  (i.e.  avoid  folse 
precision)  and  that  reflects  the  distribution  of 
the  variable.  Appendices  or  tabulations  of 
individual  values  such  as  bodyweight.  food 
consumption,  litter  values  should  he  concise 
and,  as  far  as  possible,  consist  of  absolute 
rather  than  calculated  values;  unnecessary 
duplication  should  be  avoided.  For 
tabulation  of  low  frequency  observations 
such  as  clioical  signs,  autopsy  flndings, 
abnormalities  etc.  it  is  advisable  to  group 
together  the  (few)  individuals  with  a  positive 
recording.  Especially  in  the  presentation  of 
data  on  structural  changes  (fetal 
abnormalities)  the  primary  listing 
(tabulation)  should  clearly  identify  the  litters 
containing  abnormal  fetuses,  identify  the 
affected  fetuses  in  the  litter  and  report  all  the 
changes  observed  in  the  affected  fetus. 
Secondary  Ibtings  by  tjpe  of  change  can  be 
derived  from  this,  if  necessary. 

7.  Terminology 

Besides  effects  on  the  reproductive 
competence  of  adult  animals  toxicity  to 
reproduction  Includes: 

Developmental  toxicity.  Any  adverse  effect 
induced  prior  to  attainment  of  adult  life.  It 


includes  effects  induced  or  manifested  in  the 
embryonic  or  fetal  period  and  those  induced 
or  manifested  postnatally. 

Embryotoxicity,  fetotoxicity,  embryo-fetal 
toxicity.  Any  adverse  effect  on  the  conceptus 
resulting  bom  prenatal  exposure,  including 
structural  or  functional  abnormalities  or 
postnatal  manifestations  of  such  effects. 

Tw.nns  like  "embryotoxicity". 
"fetotoxicity"  relate  to  the  timepoint/perlod 
of  induction  of  adverse  effects,  irrespective  of 
the  time  of  detection. 

One,  two  or  three  generation  studies  are 
defined  according  to  the  numlwr  of  adult 
breeding  generations  directly  exposed  to  the 
test  material.  For  example,  in  a  one 
generation  study  there  ia  direct  exposure  of 
the  FO  generation  and  indirect  exposure  (via 
the  mother)  of  the  Fl  generation.  In  a  two 
generation  study  there  is  direct  exposure  of 
the  FO  generation,  indirect  and  direct 
exposure  of  the  Fl  generation  and  indirect 
exposure  of  the  F2  generation.  The  EC 
Segment  1  study  includes  2  breeding 
generations  but  only  the  FO  generation 
receives  direct  treatment. 

Body  burden:  The  total  internal  dosage  of 
an  individual  arising  from  the  administration 
of  a  substance,  comprising  parent  compound 
and  metabolites,  taking  distribution  and 
accumulation  into  account. 

Note  1  Title 

There  has  been  different  understanding 
and  use  of  specific  terminology  in  the  three 
regions,  especially  "reproduction"  and 
"development".  The  chairperson  of  the 
International  Federation  of  Teratological 
Societies,  therefore,  has  been  asked  to  supply 
the  correct  title  for  this  guideline.  The  title 
will  be  adapted  accordingly. 

Note  2  (1.1)  Terminology  Kinetics 

It  is  the  opinion  of  the  Safety  working 
group  that  "Pharmacokinetics"  should  be 
used  consistently  throughout  this  guideline. 
However,  consistency  will  have  to  bo 
obtained  with  the  draft  guideline  on 
"Toxicokinetics".  The  terminology  proposed 
in  that  guideline  will  have  to  be  introduced 
in  this  guideline. 

Note  3(1.1)  Scientific  flexibility 

These  guidelines  are  not  mandatory  rules, 
they  are  a  starting  point  rather  than  an 
endpoint.  They  provide  a  basis  from  which 
an  investigator  can  devise  a  strategy  for 
testing  according  to  available  knowledge  of 
the  test  material  and  the  state  of  the  art.  For 
encouragement  some  alternative  test  designs 
have  been  mentioned  in  this  document  but 
there  are  others  that  can  be  sought  out  or 
devised.  In  devising  a  strategy  the  primary 
objective  should  be  to  detect  and  bring  to 
light  any  indication  of  toxicity  to 
reproduction.  Only  by  knowing  and 
understanding  the  situations  (exposures)  in 
which  a  toxic  effect  may  be  elicited,  can 
assured  presumptions  be  made  of  the 
situations  in  which  toxicity  is  unlikely  to 
occur. 

Fine  details  of  study  design  and  technical 
procedures  have  been  omitted  from  the  text. 
Such  decisions  rightly  belong  in  the  field  of 
the  investigator  since  a  technique  that  may  be 
suitable  for  one  laboratory  may  not  be 
suitable  in  another.  The  investigator  needs  to 


utilise  staff  and  resources  to  do  the  best  he 
or  she  can  achieve  and  should  know  bow  to 
do  this  better  than  any  outsider,  human 
attributes  of  attitude,  ability  and  consistency 
are  more  important  than  material  faa lilies. 
For  necessary  compliance  to  GLP,  reference 
is  made  to  such  regulations. 

Note  4  (1.3)  First  pass  and  secondary  testing 

To  a  greater  or  lesser  degree  all  first  pass 
(guideline)  tests  are  apical  in  nature,  i  e.,  an 
effect  on  one  endpoint  may  have  seveisl 
different  origins.  A  reduced  litter  size  at  birth 
may  be  due  to  a  reduced  ovulation  rate 
(corpora  lutea  count),  higher  rate  of 
preimplantation  deaths,  higher  rate  of 
postimplanlatiun  deaths  or  immediate 
postnatal  deaths.  In  turn  these  deaths  may  be 
the  consequence  of  an  earlier  physical 
malformation  that  can  no  longer  be  observed 
due  to  subsequent  secondary  changes  and  so 
on.  Particularly  for  effects  with  a  natural  low 
frequency  among  controls,  discrimination 
between  treatment  induced  and  coincidental 
occurrence  is  dependent  upon  association 
with  other  types  of  effect.  A  toxicant  usually 
induces  more  than  one  type  of  effect  in  a 
dose  dependent  manner.  For  example, 
induction  of  malformation  is  almost 
invariably  associated  with  increased 
embryonic  death  and  an  increased  incidence 
of  less  severe  structural  changes.  Given  an 
effect  on  one  endp>oint  secondary 
investigations  for  possible  associations 
should  be  considered  i.e.  the  nature,  scope 
and  origins  of  the  substance's  toxicity  should 
be  characterised.  Characterisation  should 
also  include  identification  of  dose-response 
relationships  to  facilitate  risk  assessment; 
this  1«  different  from  the  situation  in  first 
pass  tests  where  the  presence  or  absence  of 
a  dose-response  assists  discrimination 
between  treatment  related  and  coincidental 
differences. 

Note  5  (1.3)  Preliminary  studies 

At  the  time  most  reproduction  studies  are 
planned  or  initiated  there  is  usually 
information  available  from  acute  and 
repeated  dose  toxicity  studios  of  at  least  one 
month  duration.  This  information  often  is 
quite  sufficient  and  appropriate  to  dliow 
selection  of  dosages  for  reproductive  studies 
considering  that  reproductive  toxicity  is 
judged  relative  to  other  toxicities. 
Nevertheless,  for  a  variety  of  motives  many 
investigators  prefer  to  conduct  specific, 
preliminary  (range  finding)  studies, 
especially  in  pregnant  females.  The  need  for 
such  studies  should  be  carefully  considered. 

Note  6  (2.1)  Selection  of  species  and  strains 

In  choosing  an  animal  species  and  strain 
for  reproductive  toxicity  testing  care  should 
be  given  to  select  a  relevant  mwiol.  If  it  can 
be  shown  that  the  species  selected  is  a 
relevant  model  for  the  human  a  single 
species  can  be  sufficient.  Advantages  and 
disadvantages  of  species  (strains]  should  be 
considered  in  relation  to  the  substance  to  be 
tested  and  to  the  selected  study  design. 
Selection  of  the  species  and  strain  used  in 
other  toxicity  studios  may  avoid  the  need  for 
additional  preliminary  studies. 

All  species  and  strains  have  their 
drawbacks,  for  example: 
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Rats:  sensitivity  to  sexual  bonnonos, 
unsuitable  for  dopamine  agonists  due  to 
dependence  on  prolactin  as  the  primary 
hormone  for  establishment  and  maintenance 
of  early  pregnancy,  highly  susceptible  to  non- 
steroidal anti-inflammatory  drugs  in  late 
pregnancy. 

Mice:  fast  metabolic  rate,  stress  sensitivity, 
malformation  clusters,  small  fetus  size. 

Rabbits:  often  lack  of  pharmacokinetic  and 
toxicity  data,  susceptibility  to  some 
antibiotics  and  to  disturbance  of  the 
alimentary  tract,  clinical  signs  can  be 
difficult  to  interpret 

Guinea  pigs:  often  lack  of  pharmacokinetic 
and  toxicity  data,  susceptibility  to  some 
antibiotics  and  to  distuiWice  of  the 
alimentary  tract,  long  fetal  period, 
insufficient  historical  background  data. 

Domestic  and/or  mini  pigs:  malformation 
clusters  with  variable  background  rate,  large 
amounts  of  compound  required,  large 
housing  necessary,  insufficient  historical 
background  data. 

Ferrets:  seasonal  breeder  unless  special 
management  systems  used  (success  highly 
dependent  on  himian/animal  interaction), 
insufficient  historical  background  data. 

Hamsters:  intravenous  route  difficult  if  not 
impossible,  can  hide  doses  in  the  cheek 
pouches  and  can  be  very  aggressive,  sensitive 
to  intestinal  disturbance,  overly  sensitive 
teratogenic  response  to  many  chemicals. 

Dogs:  seasonal  breeders,  inbreeding  factors, 
insufficient  historical  background  data. 
Non-human  primates:  pharmaco-  and 
toxicokinetically  they  can  differ  from 
humans  as  much  as  other  species, 
insufficient  historical  background  data,  often 
numbers  too  low  for  detection  of  risk.  They 
are  best  used,  when  the  objective  of  the  study 
is  to  characterise  a  relatively  certain 
reproductive  toxicant,  rather  than  detect  a 
hazard. 

All  species  have  their  advantages.  Rats  and 
to  a  lesser  extent  mice,  are  good,  general 
purpose  models:  the  rabbit  has  been 
somewhat  neglected  as  a  "non-rodent" 
species  for  repeated  dose  toxicity  and  other 
reproduction  studies  than  embryotoxicity 
testing.  It  has  attributes  that  would  make  it 
a  useful  model  for  fertility  studies,  especially 
male  fertility.  For  both  rabbits  and  dogs 
(which  are  often  used  as  a  second  species  for 
chronic  toxicity  studies)  it  is  feasible  to 
obtain  semen  samples  without  resorting  to 
painful  techniques  (electro  ejaculation)  for 
longitudinal  semen  analysis.  Most  of  the 
other  species  are  not  good  general  purpose 
models  and  probably  are  best  used  for  very 
specific  investigations. 

Note  7  (2.2)  Uses  of  other  test  systems  than 
whole  animals 

Other  test  systems  have  been  developed 
and  used  in  preliminary  investigations  ("pre- 
screening"  or  priority  selection)  and 
secondary  testing. 

For  preliminary  investigation  of  a  range  of 
analogue  series  of  substances  it  is  essential 
that  the  potential  outcome  in  whole  animals 
is  known  for  at  least  one  member  of  the  series 
to  bo  studied  (by  Inference,  positive  effects 
are  expected).  With  this  strategy  substances 
can  be  selected  for  higher  level  testing. 

For  secondary  testing  or  further  substance 
characterisation  other  test  systems  offer  the 


possibility  to  study  some  of  the  observable 
developmental  processes  in  detail,  e.g.  to 
reveal  specific  mechanisms  of  toxicity,  to 
establish  concentration-response 
relationships,  to  select  'sensitive  periods',  or 
to  detect  effects  of  defined  metabolites. 

Note  8  (3. 1)  Selection  of  dosages 

The  high  dose  should  be  based  on  drug 
specific  toxicity.  In  cases  where  no  target 
organ  is  identified,  decreases  in  body  weight 
gain  and  food  consumption,  clinical  signs, 
hematology,  clinical  chemistry,  etc.,  may  be 
appropriate  indices  of  toxicity.  With  rare 
exceptions,  there  will  be  little  need  to  exceed 
a  limit  dosage  of  1  g/kg/day.  Using  similar 
doses  in  the  reproductive  toxicity  studies  as 
in  the  one  month  toxicity  study  will  allow 
comparison  with  the  repeated  dose  studies, 
and  interpretation  of  any  potential  effects  on 
fertility  in  context  with  general  systemic 
toxicity. 

Factors  limiting  the  high  dosage  could 
include: 

•  reduction  in  bodyweight  gain. 

•  increased  bodyweight  gain,  particularly 
when  related  to  perturbation  of  homeostatic 
mechanisms. 

•  exaggerated  pharmacological  response, 
which  may  or  may  not  be  reflected  as  marked 
clinical  reactions  (e.g.,  sedation, 
convulsions). 

•  the  physico-chemical  properties  of  the 
test  substance  or  dosage  formulation  which, 
allied  to  the  route  of  administration,  may 
impose  practical  limitations  in  the  amount 
that  can  be  administered. 

•  pharmaco-Ztoxicokinetics,  i.e.,  there  is 
little  point  in  increasing  administered  dosage 
if  it  does  not  result  in  increased  plasma  or 
tissue  concentration  or  if  it  prompts 
divergence  into  secondary  pathways  that 
would  not  be  encountered  in  therapeutic 
usage. 

Note  9  (3.1)  Determination  of  dose-response 
relationships 

For  many  of  the  variables  in  reproduction 
studies  the  power  to  discriminate  between 
random  variation  and  treatment  effect  is  poor 
and  the  presence  or  absence  of  a  dosage 
related  trend  can  be  a  critical  means  of 
determining  the  probability  of  a  treatment 
effect.  It  has  to  be  kept  in  mind  that  in  these 
studies,  dose-responses  usually  are  steep, 
and  wide  intervals  between  doses  would  be 
inadvisable.  If  an  analysis  of  dose-response 
relationships  for  the  effects  observed  is 
attempted  in  a  single  study,  it  is 
recommended  to  use  at  least  three  dose  levels 
and  appropriate  control  groups.  If  in  doubt, 
a  fourth  dose  group  should  be  added  to  avoid 
excessive  dosage  intervals.  Such  a  strategy 
should  provide  a  "no  observed  adverse  effect 
level"  for  reproductive  aspects.  If  not,  the 
implication  is  that  the  test  substance  merits 
a  greater  depth  of  investigation  and  further 
studies. 

Note  10  (3.2)  Exposure  by  different  routes  of 
administration 

If  it  can  be  shown  that  one  route  provides 
a  greater  body  burden,  e.g.  area  under  the 
curve  (AUG),  there  seems  little  reason  to 
investigate  routes  that  would  provide  a  lesser 
body  burden  or  which  present  severe 
practical  difficulties  (e.g.  inhalation).  Before 


designing  new  studies  for  a  new  route  of 
administration  existing  data  on  pharmaco- 
and  toxicokinetics  should  be  used  to 
determine  the  necessity  of  another  study. 

Note  1 1  (3.2)  Timing  conventions 

In  this  guideline  the  convention  for  timing 
of  pregnancy  is  to  refer  to  the  day  that  a 
sperm  positive  vaginal  smear  and/or  plug  is 
observed  as  day  0  of  pregnancy  even  if 
mating  occurs  overnight.  Unless  shown 
otherwise  it  is  assumed  that,  for  rats, 
implantation  occurs  on  day  6  of  pregnancy, 
closure  of  the  hard  palate  occurs  on  day  17 
of  pregnancy,  and  parturition  most 
commonly  occurs  on  day  22  of  pregnancy. 
For  mice  closure  of  the  hard  palate  is  on  day 
15,  and  for  rabbits  on  day  20.  For  rabbits 
where  pregnancy  is  timed  from  artificial 
insemination  or  coitus  the  convention  of 
using  day  0  is  more  accurate  than  for  rats 
because  the  rabbit  is  an  induced  ovulator. 

Other  conventions  for  rodents  are  equally 
acceptable  but  must  be  defined  in  reports. 
Also,  the  investigator  must  be  consistent  in 
different  studies  to  assure  that  no  gaps  in 
treatment  occur.  It  is  an  advisable  precaution 
to  provide  an  overlap  of  at  least  one  day  in 
the  exposure  period  of  related  studies. 

The  accuracy  of  the  time  of  mating  should 
be  specified  since  this  will  affect  the 
variability  of  fetal  and  neonatal  parameters. 

Similarly,  for  reared  litters,  the  day 
offspring  are  bom  will  be  considered  as 
postnatal  or  lactation  day  0  unless  otherwise 
specified.  However,  particularly  in  respect  of 
developmental  landmarks,  reference  to  a 
postcoital  time  frame  may  be  useful. 

Note  12  (3.3)  Pharmaco-Ztoxicokinetics  in 
pregnant  animals 

Kinetic  investigations  in  pregnant  and 
lactating  animals  may  pose  some  problems 
due  to  rapid  changes  in  physiology.  It  is  best 
to  consider  this  as  a  two  or  three  phase 
approach.  In  planning  studies  kinetic  data 
(often  from  non-pregnant  animals)  provide 
information  on  the  general  suitability  of  the 
species,  and  can  assist  in  deciding  study 
designs  and  choice  of  dosage.  During  a  study 
kinetic  investigations  can  provide  assurance 
of  accurate  dosing  or  indicate  marked 
deviations  from  expected  patterns.  In 
evaluating  studies  the  kinetic  information 
required  depends  upon  the  results  obtained. 

Note  13  (4.1.1)  Premating  treatment 

The  design  of  the  fertility  study,  especially 
the  reduction  in  the  premating  period  for 
males,  may  seem  to  be  a  radical  departure 
from  existing  guidelines  but  is  based  on 
evidence  accumulated  and  reappraisal  of  the 
basic  research  on  the  process  of 
spermatogenesis  that  originally  prompted  the 
demand  for  a  prolonged  premating  treatment 
period.  In  brief,  compounds  inducing 
selective  effects  on  male  reproduction  are 
rare;  mating  with  females  is  an  insensitive 
means  of  detecting  effect  on  spermatogenesis: 
good  pathological  and  histopathological 
examination  of  the  male  reproductive  organs 
provides  a  more  sensitive  and  quicker  means 
of  detecting  effects  on  spermatogenesis: 
compounds  affecting  spermatogenesis  almost 
invariably  affect  post  meiotic  stages;  there  is 
no  conclusive  example  of  a  male 
reproductive  toxicant  the  effects  of  which 
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could  be  detected  only  by  dosing  males  for 
»-10  weeks  and  mating  them  with  females. 

Information  on  potential  effects  on 
spermatogenesis  can  be  derived  from 
repeated  dose  toxicity  studies.  This  allows 
the  investigations  in  the  fertility  study  to  be 
concentrated  on  other,  more  immediate, 
causes  of  effect.  It  is  noted  that,  to  encompass 
one  full  cycle  of  spermatogenesis  in  rats,  63 
days  of  drug  administration  is  needed  (see 
Note  15).  When  the  available  evidence,  or 
lack  of  it,  suggests  that  the  scope  of 
Investigations  in  the  fertility  study  should  be 
increased,  or  extended  from  detection  to 
characterisation,  appropriate  studies  should 
be  designed  to  further  characterise  the  effects 
(see  also  Note  15). 

Note  14  (4.1.1.  4.1.2,  4.1.3)  Number  of 
animals 

There  is  very  little  scientific  basis 
underlying  specified  group  sizes  in  past  and 
existing  guidelines  nor  in  this  one.  The 
numbers  specified  are  educated  guesses 
governed  by  the  maximum  study  size  that 
can  be  managed  without  undue  loss  of 
overall  study  control.  This  is  indicated  by  the 
fact  that  the  more  expensive  the  animal  is  to 
obtain  or  keep,  the  smaller  the  group  size 
required.  Scientifically  and  statistically  at 
least  the  same  group  size  should  be  required 
for  all  species  and  there  is  a  case  for  using 
larger  group  sizes  for  less  frequently  used 
species  such  as  primates. 

It  should  also  be  made  clear  that  the 
numbers  required  depend  on  whether  the 
group  is  expected  to  demonstrate  an  effect. 
For  a  positive  effect  few  animals  (1-5)  are 
required,  to  presume  the  absence  of  an  effect 
the  number  required  varies  according  to  the 
variable  (endpoint)  being  considered,  its 
prevalence  in  control  populations  (rare  or 
categorical  events)  or  dispersion  around  the 
central  tendency  (continuous  or  semi- 
continuous  variables).  For  all  but  the  rarest 
events  (such  as  malformations,  abortions, 
total  litter  loss),  evaluation  of  between  16-20 
litters  tends  to  provide  a  degree  of 
consistency  between  studies.  Below  16  litters 
per  evaluation,  between  study  results  become 
inconsistent,  above  20-24  litters  per  group 
consistency  and  precision  is  not  greatly 
enhanced.  These  numbers  relate  to 
evaluation.  If  groups  are  subdivided  for 
different  evaluations  the  number  of  animals 
starling  the  study  should  be  doubled. 
Similarly,  In  studies  with  2  breeding 
generations,  16-20  litters  would  be  required 
for  the  final  evaluation  of  the  litters  of  the  Fl 
generation  so,  to  allow  for  natural  wastage, 
the  starting  group  size  of  the  FO  generation 
would  need  to  be  in  the  order  of  28-32 
animals. 

Note  15  (4.1.1)  Beseorvh 

ICH  participants  will  cooperate  in  a 
research  program  to  determine  the  optimum 
parameters  to  be  used  in  animal  male  fertility 
studies  to  ensure  their  relevance. 

Reference  is  given  to  the  pa{>er  by 
Takayama. 

Note  16  (4.1.1)  Mating 

Mating  ratios:  When  both  sexes  are  being 
dosed  or  of  equal  consideration  in  separate 
male  and  female  studies  the  preferred  mating 
ration  is  1:1  since  this  is  the  safest  option  in 


respect  of  obtaining  good  pregnancy  ratet 
and  avoiding  incorrect  analysis  and 
interpretation  of  results.  When  there  is 
special  empha&is  on  the  male  (usually  a 
secondary  stage  investigation)  and  it  is  being 
mated  to  untreated  females  then  the  mating 
ratio  may  be  increased  (1  male  to  3-5 
females)  but  the  male,  not  the  female,  should 
be  used  as  the  basic  sample  unit  for 
comparison  of  groups.  Similarly,  higher 
mating  ratios  may  be  used  when  untreated 
(stock)  males  are  being  used  to  provide 
pregnant  females  for  a  study  such  as  4.1.2  or 
4.1.3.  It  is  important  that  females  mated  to 
the  same  male  are  distributed  evenly  across 
the  control  and  lest  groups  and  that  records 
of  male/female  matings  are  kept.  If  this  is  not 
done  then  coincidental  effects  of  male  origin 
may  be  inadvertently  attributed  to  treatment 
of  the  female. 

Mating  period  and  practices:  Most 
laboratories  would  use  a  mating  period  of 
between  2-3  weeks,  some  remove  females  as 
soon  as  a  positive  vaginal  smear  or  plug  is 
observed  whilst  others  leave  the  pairs 
together;  some  will  place  apparently 
unimpregnated  females  with  another  male. 
This  latter  procedure  can  lead  to  confusion 
as  to  true  parentage  of  the  litter  and 
miscalculation  of  precoltal  time.  Moat  rats 
will  mate  within  the  tirst  5  days  of 
cohabitation  (I.e.  at  the  first  available  estnu), 
but  in  some  cases  females  may  become 
pseudopregnant.  Leaving  the  fsmale  with  the 
male  for  about  20  days  allowi  theae  femalet 
to  restart  estrus  cycles  and  beoome  prayiant 

Note  17(4.1. 1)  Termirmi  tocrifk* 

When  exposure  of  the  females  oeaan  at 
implantation,  termination  of  iemalea  between 
days  13-15  of  pregnancy  is  adequate  to 
characterise  effects  on  fertility  or 
reproductive  function,  e.g.  to  diderentiato 
between  implantation  and  resorption  sitw.  la 
general,  it  is  not  thought  oeoeasary  in  a 
fertility  study  to  sacrifice  fenules  at  day  20/ 
21  of  pregnancy  in  order  to  gain  Infonnatioa 
on  late  embryo  loss,  fetal  death,  and 
structural  abnormalities.  Exceptions  might  be 
"secondary  stage"  characterisation  studies  of 
a  genotoxin  or  material  with  a  prolonged 
retention  time. 

It  would  be  advisable  to  delay  sacrifice  of 
the  males  until  the  outcome  of  mating  is 
known.  In  the  event  of  an  equivocal  result 
males  could  be  mated  with  untreated  females 
to  ascertain  their  fertility  or  infertility.  The 
males  treated  as  part  of  study  4.1.1  may  also 
be  used  for  evaluation  of  toxicity  to  the  male 
reproductive  system  if  dosing  is  continued 
beyond  mating  and  sacrifice  delayed. 

Note  18  (4.1.1.  4.1.2.  4.1.3)  Observations 

Daily  weighing  of  females  during 
pregnancy  is  advisable  since  it  greatly  aids 
overall  study  control.  Weighing  an  animal 
more  frequently  than  twice  weekly  during 
periods  other  than  pregnancy  (premating, 
mating,  lactation)  may  also  be  advisable  for 
some  compounds. 

For  apparently  non-pregnant  rats  or  mice, 
but  not  rabbits,  ammonium  sulphide  staining 
of  the  uterus  might  be  useful  to  identify  peri- 
implantation  death  of  embryos. 


Noto  19  (4.1.2)  Treatment  of  offspring 

Consequent  to  derivation  from  existing 
guidelines  for  medicines  this  guideline  does 
not  fully  cover  exposures  from  weaning 
through  puberty,  nor  does  if  deal  with  the 
possibility  of  reduced  reproductive  life  span. 

To  detect  adverse  effects  for  medicinal 
products  that  may  be  used  in  infants  and 
juveniles,  special  studies  (case  by  case 
designs)  involving  direct  treatment  of 
ofbpring.  at  ages  to  be  specified,  should  be 
considered. 

Note  20  (4.1.2)  Separate  embryotoxkity  and 
peri-postnatal  studies 

If  a  pre-  and  postnatal  study  is  separated 
into  two  studies,  one  covering  the  mnbryonic 
period  the  other  the  fetal  period,  parturition, 
and  lactation,  postnatal  evaluation  of 
offspring  is  required  in  both  studies. 

Note  21  (4.1.2)  Fl-animals 

For  practical  reasons  as  well  as  for  the  safe 
handling  of  animals  separate  animals  may  be 
used  for  different  tests. 

Note  22  (4.1.2)  Reduction  of  litter  site 

If  culling  ia  performed,  it  should  be  dearly 
stated  and  Justified. 

Note  23(4.1.2)  PftyiJco/  dew/opfnenf. 
sensory  functions,  reflexes,  and  behaviour 

The  best  indicator  of  physical  development 
is  bodyweight.  Achievameot  of  pre%ifeanlng 
hndmarks  of  development  audi  as  pinna 
unfDlding,  coat  growth,  indaor  eruption  etc 
Is  highly  oorrelatad  with  body  weighL  In 
respect  of  tine,  developmental  Uadmarka 
■nd  bodyweight  are  better  related  lo 
poetooital  time  rather  than  poetnatal  tiaa. 
Heflexaa.  auriace  rtghtlnt.  auditory  atartle. 
mahcm  rifhtla^  and  raqmnaa  to  Ughl  are 


The  one  nra««a  value  of  ladudiMmdi 
preweaali^  obaarvtioaa  la  a  ttudf  la  that 
they  pRMOola  mora  ftaqaaat  and  r^ptlar 
aeoerai  obaarratlae  of  aAprtM.  If  tha 
laveatlfBlar  wlabea  to  obaarvelaadBarka  of 
develtmnent  then,  rather  tban  raoordli^ 
manv  diflnant  iandmarka  laadaqualaly  (Ia 
aingie  day  examinatioa  only).  M  aMy  be  belter 
to  select  3-8  in  a  sequence  from  birth  to 
weaning  (e.g.  surface  rioting,  indaor 
eruption,  auditory  atartle,  eye  opening,  air 
righUng).  Recording  should  atait  )uel  before 
the  antldpated  day  of  occurrenoe  and  should 
continue  until  all  oflsprlna  have  been 
accounted  for.  Altematlvely  a  starting  day 
based  on  a  50%  tile  of  occurrence  in  controls 
could  be  chosen.  The  overall  selection  of 
landmarks  should  provide  a  situation  In 
which  every  pup  is  handled  and  inspected 
on  almost  every  day  from  birth  to  weaning. 
If  "single  day"  examinations  are  used  the 
investigator  should  select  a  time  when  only 
50%  of  offspring  are  expected  to  reach 
attainment. 

Two  postweaning  landmarks  of 
development  that  are  advised  are  vaginal 
opening  of  females  and  cleavage  of  the 
balanopreputial  gland  of  males.  The  latter  is 
associated  with  increasing  testosterone  levels 
whereas  testis  descent  is  not.  These 
landmarks  indicate  the  onset  of  sexual 
maturity  and  it  is  advised  that  bodyweight  be 
recorded  at  the  time  of  attainment  to 
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detenniae  whether  any  differences  from 
control  an  specific  or  related  to  genenl 
growth. 

Funcboaal  tests:  To  date,  functional  tests 
have  been  directed  abnoet  exchisively  to 
behavior.  Even  though  a  great  deal  of  afCort 
has  been  expended  in  this  diiectioa  it  is  aot 
possible  to  recommend  specific  test  methods. 
Investigaton  are  encatm^Bd  to  find  methods 
that  will  assess  sensory  functions,  motor 
activity,  I— mtng  and  memory. 

Note  24  (4.1.3)  Individual  identification  and 
evxihiatiom  of  fetuses 

It  must  be  possible  to  relate  all  kind  of 
findings  by  different  techniques  (body 
Mreight,  external  inspection,  viscera]  and/or 
sketetal  examinations)  to  single  specimen  in 
order  to  detect  patterns  of  ahnonnalities. 

The  examination  of  mid  and  low  dose 
fetiiMS  for  visceral  and/or  skeletal 
abnormalities  may  not  be  necessary  where 
the  evaluation  of  the  high  doee  and  the 
control  groups  did  not  reveal  any  relevant 
differences.  It  is  advisable,  however,  to  store 
the  fbced  specimen  for  possible  later 
examination.  If  firesh  dissection  techniques 
are  normally  used,  difficulties  with  later 
comparisons  involving  fixed  fetuses  should 
be  anticipated. 

Note  25  (4.2)  Examples  for  choosing  other 
optiow 

Por  compounds  caothig  no  lethality  at  2  g/ 
kg  and  no  evidence  of  repeeted  dose  toxicity 


at  1  g/kg  (e.g.  some  antibiotics)  conduct  of  a 
single  2  generation  study  with  one  control 
and  2  test  groups  (0.5  and  1.0  g/kg)  would 
seem  suCFicient.  However,  It  might  pose  the 
question  as  to  whether  the  correct  species 
had  been  chosen  or  whether  the  compound 
was  an  effective  medicine. 

For  compounds  that  may  be  given  as  a 
single  dose,  once  in  a  lifetime.  (e.g. 
diagnostics,  medicines  used  in  operations)  it 
may  be  impossible  to  administer  repeated 
dosages  more  than  twice  the  human 
therapeutic  dosage  for  any  length  of  time.  A 
reduced  period  of  treatraeDt  allowing  a 
higher  doee  would  seem  more  appropriate. 
For  females  considerations  of  human 
exposure  suggest  little  or  no  need  for 
exposures  beyond  the  embryonic  period. 

For  dopkamine  agonists  or  compounds 
reducing  circulating  prolactin  levels  female 
rats  are  poor  models;  the  rabbit  would 
probably  make  a  better  choice  for  all  the 
reproductive  toxicity  studies,  but  It  does  not 
appear  to  have  been  attempted.  This  also 
applies  to  other  types  of  compound  when  the 
rabbit  shows  a  pattern  of  metabolism 
considerably  closer  to  humans  than  the  rat. 

For  drugs  where  alterations  in  plasma 
kinetics  are  seen  following  repeated 
administration,  the  potential  for  adverse 
effects  on  embryo-fetal  development  may  not 
be  fully  evaluated  in  studies  according  to 
4.1.3.  In  sudi  caeas  It  may  be  desirable  to 
extend  the  period  of  drug  administration  to 
fismales  in  a  4.1.1  study  to  day  17.  With 


sacrifice  at  term,  both  fertility  and  embryo- 
fetal  development  can  be  assessed. 

Nofe  26  (S.)  Inferential  statistics 

"Significance"  tests  (inferential  statistics) 
can  be  used  only  as  a  support  for  the 
interpretation  of  results.  The  interpretation 
itself  must  be  based  on  biological 
plausibility.  It  is  unwise  to  assume  that  a 
difference  fit>m  control  values  is  not 
biologically  relevant  simply  because  it  is  not 
"statistically  significant".  To  a  lesser  extent 
it  can  be  unwise  to  assume  that  a 
"statistically  significant"  difCarence  must  be 
biologically  relevant.  Particularly  for  low 
frequency  events  (e.g.  embryonic  death, 
malformations)  with  one  sided  distributions, 
the  statistical  power  of  studies  is  low.  When 
using  "significance"  tests  as  experimental 
units  of  comparison  should  be  considered: 
the  litter,  not  the  individual  conceptus,  the 
mating  pair,  when  both  sexes  are  treated,  the 
mating  pair  of  the  parent  generation  in  a  two 
generation  stikiy. 

Dated:  April  12, 1993. 
Michael  R.TayUr. 

Depu  ty  Commissioner  for  Policy. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
{Docket  No.  930-0138] 

International  Confaraf>c«  on 
Harmonization;  Studies  in  Support  of 
Special  Populations;  Gartatrics;  Draft 
Guideline;  Availat}ility 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  regarding  studies  in 
support  of  the  use  of  drugs  in  geriatric 
populations.  This  draft  guideline  was 
prepared  by  the  Efficacy  Expert  Working 
Group  of  the  International  Conference 
on  Harmonization  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  reflect 
sound  scientific  principles  for  testing 
drugs  In  geriatric  populations. 
DATES:  Written  comments  by  May  17. 
1993. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr.,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  draft  guideline:  Mary 
Doug  Tyson.  Center  for  Drug  Evaluation 
and  Research  (HFD-1).  Food  and  Drag 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-2894. 

Regarding  the  ICH:  Janet  Showalter. 
Office  of  Health  Affairs  (HFY-1).  Food 
and  Drug  Administration.  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
1382. 

SUPPLEMENTARY  INFORIMTKM:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  intematicKial  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 
ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 


pharmaceutical  products  among  three 
regions:  The  European  Community, 
Japan,  and  the  United  States.  The  six 
ICH  sponsors  are  the  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufacturers 
Association,  the  U.S.  Food  and  Drug 
Administration,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  In  addition,  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturors  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  from  each  of  the 
organizing  bodies  and  the  IFPMA,  as 
well  as  observers  from  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  September  Ip, 
1992.  the  ICH  Steering  Committee 
agreed  that  the  draft  tripartite  guideline 
entitled  "Studies  in  Support  of  Special 
Populations:  Geriatrics"  should  be  made 
available  for  comment.  The  draft 
guideline  will  be  made  available  for 
comment  by  the  European  Community 
and  Japan,  as  well  as  by  FDA,  in 
accordance  with  their  consultation 
procedures.  The  draft  guideline  is 
Intended  to  be  consistent  with  FDA's 
existing  geriatric  guideline.  FDA  is. 
publishing  the  guideline  to  facilitate  the 
ICH  process;  after  the  comments  are 
analyzed  and  the  guideline  revised  as 
necessary,  FDA  will  determine  whether 
it  will  adopt  the  tripartite  guideline.  The 
guideline  addresses  harmonization  in 
relation  to  medicines  for  the  geriatric 
population,  which  is  expected  to 
increase  significantly  in  the  near  future 
in  Europe,  Japan,  and  the  United  States. 
The  use  of  drugs  in  the  geriatric 
population  requires  special 
consideration  due  to  the  frequent 
occurrence  of  underlying  diseases, 
concomitant  drug  therapy,  and  the 
consequent  risks  of  drug  interaction. 

Interested  persons  may,  on  or  before 
May  17, 1993,  submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pjn.. 
Monday  through  Friday.  FDA  will  not 
extend  the  comment  period  on  this 
notice  because  the  agency  must  respond 
to  the  ICH  in  early  June. 


The  text  of  the  draft  guideline  follows: 

Studies  in  Support  of  Special  Populations: 
Geriatrics  Harmonised  Guidelines 

/.  Statement  of  Purpose 

It  is  important  to  ensure  that  clinical 
testing  programs  are  carried  out  according  to 
harmonised  guidelines  based  on  agreed 
ethical  and  scientiHc  principles,  so  that  the 
international  development  of  valuable 
innovative  drugs  is  achieved  with  maximum 
efficiency.  Harmonisation  in  relation  to 
medicines  for  geriatric  populations  is  an 
Important  issue  because  the  total  population 
of  the  elderly  will  increase  significantly  in 
the  coming  years  in  Europe.  Japan  and  the 
USA.  The  use  of  drugs  in  this  population 
requires  special  consideration  due  to  the 
frequent  occurrence  of  underlyi-ifJ  .iisoases. 
concomitant  drug  therapy  and  the 
consequent  risk  of  drug  interaction. 

//.  General  Principle 

Drugs  should  tie  studied  in  all  age  groups, 
including  the  elderly,  for  which  they  will 
have  significant  utility.  Patients  entering 
clinical  trials  should  he  reasonably 
representative  of  the  population  that  will  be 
later  treated  by  the  drug. 

///.  Scope  of  Guideline 

This  guideline  is  directed  principally 
toward  New  Molecular  Entities  that  are  likely 
to  have  significant  use  in  the  elderly,  either 
because  the  disease  intended  to  be  treated  is 
characteristically  a  disease  of  aging  (eg.. 
Alzheimer's  disease]  or  because  the 
population  to  t>e  treated  is  known  to  include 
substantial  numtiers  of  geriatric  patients  (e.g.. 
hypertension).  The  guideline  applies  also  to 
novel  formulations  and  new  combinations  of 
established  medicinal  products  when  there  is 
specific  reason  to  expect  that  conditions 
common  in  the  elderly  (e.g..  renal  or  hepatic 
impairment,  impaired  cardiac  function, 
concomitant  illnesses  or  concomitant 
medications)  are  likely  to  be  encountered  and 
are  not  already  dealt  with  in  current 
labelling.lt  likewise  applies  when  the  novel 
formulation  or  new  combination  is  likely  to 
alter  the  geriatric  patient's  response  (with 
regard  to  either  safety/tolerability  or  efficacy) 
compared  with  that  of  the  non-geriatric 
patient  in  a  way  different  from  previous 
formulations.  The  guideline  also  applies  to 
new  uses  that  have  significant  potential 
applicability  to  the  elderly. 

It  is  recommended  that  exemptions  from 
the  guideline  he  determined  in  advance 
either  by  sponsors  or  by  the  sponsor  and  drug 
registration  authorities,  based,  e.g..  on 
estimates  of  the  disease  prevalence  by  age  or 
through  examination  of  the  age  distribution 
of  usage  for  other  drugs  of  the  same  class  or 
drugs  used  for  the  same  indication. 

/v.  Definition  of  the  Population 

The  geriatric  population  is  arbitrarily 
defined,  for  the  purpose  of  this  guideline,  as 
comprising  patients  aged  65  years  or  older. 
It  is  important,  however,  to  seek  patients  in 
the  older  age  range.  75  and  above,  to  the 
extent  possible.  I^otocols  should  not 
ordinarily  include  arbitrary  upper  age 
cutoffs.  It  is  also  important  not  to  exclude 
unnecessarily  patients  with  concomitant 
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il!nesse«.  if  is  only  by  observing  such 
patients  that  drug-disease  interactions  can  be 
detoctad.  The  older  the  population  likely  to 
use  the  drug,  the  more  important  it  is  to 
include  the  very  old. 

V  Clinical  Experience 

Geriatric  patients  should  be  included  In 
the  Phase  3  database  (and  in  Pha«e  2.  at  the 
sponsor's  option)  in  meaningftil  numbers. 
The  geriatric  subpopulation  should  be 
represented  sufficiently  to  permit  the 
comparison  of  drug  response  in  them  to  that 
of  younger  patienU.  For  drugs  used  in 
diseases  not  unique  to,  but  present  in,  the 
elderly,  a  minimum  of  100  patienU  would 
usually  allow  detection  of  clinically 
important  differences.  For  drugs  to  treat 
relatively  uncommon  diseases,  smaller 
numbers  of  the  elderly  would  be  expected. 
Where  the  disease  to  be  treated  is 
characteristically  associated  with  aging  (e  a 
Alzheimer's  disease)  it  is  expected  that 
geriatric  patients  will  constitute  the  major 
portion  of  the  clinical  database. 

The  overall  database  of  the  dossier  should 
be  examined  for  the  presence  of  age-related 
differences,  e.g..  in  adverse  event  rates,  In 
effoctiveaess,  and  in  dose-response.  If  these 
relatively  crude  overview  analyses  show 
Important  differences,  further  evsiluation  may 
be  needed. 

The  geriatric  data  used  in  the  overview  can 
come  either  troxa  the  inclusion  of  elderiy 
patients  in  all  or  most  of  the  main  Phase  2/ 
3  studies  or  firom  shidies  conducted 
exclusively  in  geriatric  patients,  at  the 
sponsor's  option.  Inclusion  of  both  groups  in 
the  same  studies  has  the  advantage  of 
allowing  direct  comparisons  of  younger  and 
older  patients  using  data  collected  in  similar 
ways.  Such  comparisons  are  more  difficult 
when  separate  studies  of  young  and  old 
patients  are  used.  Certein  assess.oients, 
however,  e.g.,  studies  of  cognitive  function, 
require  special  planning  and  can  be 
accomplished  in  separate  studies. 

V7.  Pharmacokinetic  Studies 

Most  of  the  recognized  important 
differences  between  younger  and  older 
patients  have  been  pharmacokinetic 
differences,  often  related  to  impairment  of 
excretory  (renal  or  hepatic)  function  or  to 
drug-drug  interactions.  It  is  important  to 
determine  whether  or  not  the 
pharmacokinetic  behavior  of  the  drug  in 
elderly  subjects  or  patients  is  different  from 
that  in  younger  adults  and  to  characterize  the 
effects  of  Influences,  such  as  abnormal  renal 
or  hepatic  function,  that  are  more  common  in 
the  elderly  even  though  they  can  occur  in 
any  age  group.  Information  regarding  age- 
related  diffferences  in  the  pharmacokinetics 
of  the  drug  can  come,  at  the  sponsor's  option, 
either  from  a  Pharmacokinetic  Screen  (as 
described  subsequently)  or  from  formal 
pharmacokinetic  studies,  in  the  elderly  and 
in  patients  with  excretory  functional 
impairment 

A.  Formal  Pharmacokinetic  Studies 

Formal  PK  studies  can  be  done  either  in 
healthy  geriatric  subjects  or  in  patient 
volunteers  with  the  disease  to  be  treated  by 
the  drug. 


The  initial  PK  study  can  be  a  pilot  trial  of 
limited  size  conducted  under  steady-state 
conditions  to  look  for  sizable  differences 
between  older  and  younger  subjects  or 
patienU.  A  larger,  single-dose  PK  study  of 
sufficient  size  to  permit  statistical 
comparisons  between  geriatric  and  younger 
subjects'  or  patients'  pharmacokinetic 
profiles  is  also  acceptable. 

In  either  case,  if  large  (i.e.,  potentially 
medically  important)  age-related  differences 
are  found,  the  initial  PK  study  may  need  to 
be  followed  by  a  multiple-dose  PK  study  of 
sufficient  size  to  permit  statistical 
comparisons  (geriatric  vs.  younger)  at  steady- 
state.  ' 

B.  Pharmacokinetic  Screening  Approach 

Sponsors  mey  opt,  instead  of  conducting  a 
separate  PK  evaiuaf  ion  of  the  elderly,  to 
utilize  a  Pharmacokinetic  Screen  in 
conjunction  with  the  main  Phase  3  (and 
Phase  2.  if  the  sponsor  wishes)  clinical  trials 
program.  This  screening  procedure  involves 
obtaining,  under  steady-slate  conditions,  a 
small  number  (one  or  two)  of  drug  blood 
level  determinations  at  "trough"  (i.e.,  just 
prior  to  the  next  dose)  or  other  defined  times 
from  sufficient  numbers  of  Phase  2/3  clinical 
trials  patients,  geriatric  and  younger,  to 
detect  age-associated  differences  in 
pharmacokinetic  behavior,  if  they  are 
present.  It  is  important  to  record  time  of 
dosing  prior  to  blood  concentration 
measurements,  and  relation  of  dosing  to 
meals,  and  to  examine  the  influence  of 
demographic  and  disease  factors,  such  as 
gender  renal  function,  presence  of  liver 
disease  or  heart  disease,  body  size  and 
composition,  and  concomitant  illnesses. 
Small  differences  are  unlikely  to  be  of 
medical  im.portance.  Where  the  screen 
delects  large  differences,  formal 
pharmacokinetic  studies  may  be  indicated  as 
a  result,  unless  the  screen's  results  are 
sufficiently  informative. 

The  advantage  of  a  Pharmacokinetic  Screen 
is  that  it  can  assess  the  effects  not  only  of  age 
itself,  but  of  other  factors  associated  with  age 
(altered  body  composition,  other  drugs, 
concomitant  illness)  and  their  interactions. 


VII.  Pharmacokinetics  in  Renally  or 
Hepaticaliy  Impaired  Patients 

Renal  impairment  is  an  aging-associated 
finding  that  can  also  occur  in  younger 
patients.  Therefore,  it  is  a  general  principle, 
not  specific  to  these  guidelines,  that  drugs 
excreted  (parenl  drug  or  active  metabolites) 
significantly  through  renal  mechanisms 
should  be  studied  to  define  the  effects  of 
altered  renal  function  on  their 
pharmacokinetics.  Such  information  is 
needed  for  drugs  that  are  the  subject  of  this 
guideline  but  it  can  be  obtained  in  younger 
subjects  with  renal  impairment. 

Similariy,  drugs  subject  to  significant 
hepatic  metabolism  and/or  excretion,  or  that 
have  active  metabolites,  may  pose  special 
problems  in  the  elderiy.  Pharmacokinetic 
studies  should  be  carried  out  in  hepatically- 
impaired  young  or  elderiy  patient  volunteers. 

If  a  Pharmacokinetic  Screen  approach  is 
chosen  by  the  sponsor  (Section  VI,  see 
above),  and  if  patients  with  documented 
renal  impairment  or  hepatic  impairment 


(depending  on  the  drug's  elimination  pattern) 
are  included  and  the  results  indicate  no 
medically  important  pharmacokinetic 
difference,  that  information  may  be  sufficient 
to  meet  this  Geriatric  Guideline's  purpose. 

VIII.  PharmacodynamicfDose  Response 
Studies 

The  number  of  age-related 
pharmacodynamic  differences  (i.e  ,  increased 
or  decreased  therapeutic  resf)onse,  or  side 
effects,  at  a  given  plasma  concentration  of 
drug)  discovered  to  date  is  loo  small  to 
necessitate  dose  response  or  other 
pharmacodynamic  studies  in  geriatric 
patients  as  a  routine  requirement.  Separate 
studies  are,  however,  recommended  in  the 
following  situations: 

•  Sedative/hypnotic  agents  and  other 
psychoactive  drugs  or  drugs  wilh  important 
CNS  effects,  such  as  sedating  antihistamines 

•  Where  subgroup  comparisons  (geriatric 
versus  younger)  in  the  Phase  2/3  clinical 
trials  database  indicate  potentially  medically 
significant  age-associated  differences  in  the 
drug's  effectiveness  or  adverse  reaction 
profile,  not  explainable  by  PK  differences 

IX.  Drug-Drug  Interaction  Studies 

Such  interactions  are  of  particular 
importance  lo  geriatric  patients,  who  are 
more  likely  to  be  using  concomitant 
medications  than  younger  patients,  but  of 
course  are  not  limited  lo  this  age  group. 
Therefore  it  is  general  principle,  not  specific    ' 
to  these  guidelines,  that  in  cases  where  the 
therapeutic  range  (i.e..  range  of  toxic  to 
therapeutic  doses)  of  the  drug  or  likely 
concomitant  drugs  is  narrow,  and  the 
likelihood  of  the  concomitant  therapy  is 
great,  that  specific  drug-drug  intoraction 
studies  be  considered.  The  studies  needed 
must  be  determined  case-by-case,  but  the 
following  are  ordinarily  recommended: 

•  Digoxin  and  oral  anticoagulant 
interaction  studies,  because  so  many  drugs 
alter  serum  concentrations  of  these  drugs, 
they  are  widely  prescribed  in  the  elderiy,  and 
they  have  narrow  therapeutic  ranges 

•  For  drugs  that  undergo  extensive  hepatic 
metabolism,  determination  of  the  effects  of 
hepatic-enzyme  inducers  (e.g.  phenobarbital) 
and  inhibitors  (e.g.,  cimetidine) 

•  For  drugs  metabolized  by  cytochrome  P- 
450  enzymes,  it  is  critical  to  examine  the 
effects  of  known  inhibitors,  such  as 
quinidine  (for  cytochrome  P-450  2D6)  or 
ketoconazole  and  macrolide  antibiotics  (for 
drugs  metabolized  by  cytochrome  P-450 
3A4.)  There  is  a  rapidly  growing  list  of  drugs 
that  can  interfere  with  other  drugs' 
metabolism,  and  sponsors  should  remain 
aware  of  it. 

•  Interaction  studies  with  other  drugs  that 
are  likely  lo  be  used  with  the  lest  drug 
(unless  important  interactions  have  been 
ruled  out  by  a  Pharmacokinetic  Screen) 

Dated:  April  12,  1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-8943  Filed  4-13-93;  8:43  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  930-0139] 

International  Conference  on 
Harmonization;  Submitting 
Documentation  for  the  Stability  of 
Human  Drugs;  Draft  Guideline; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
draft  guideline  regarding  the  submission 
of  documentation  for  the  stabihty 
testing  of  human  drugs.  This  draft 
guideline  was  prepared  by  the  Quality 
Expert  Working  Group  of  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  draft  guideline  is  intended  to  reflect 
sound  scientific  principles  for  stability 
testing  of  drugs. 

DATES:  Written  comments  by  May  17, 
1993. 

ADDRESSES:  Submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  {HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Kumkumian,  Center  for  Drug 
Evaluation  and  Research  (HFD-100), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-4330;  or  Roger  Williams, 
Center  for  Drug  Evaluation  and  Research 
(HFD-600),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-295-8340. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 
been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development. 
ICH  was  organized  to  provide  an 
opportunity  for  tripartite  harmonization 
initiatives  to  be  developed  with  input 
from  both  regulatory  and  industry 
representatives.  ICH  is  concerned  with 
harmonization  of  technical 


requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Community. 
Japan,  and  the  United  States.  The  six 
ICH  sponsors  are  the  European 
Commission,  the  European  Federation 
of  Pharmaceutical  Industry 
Associations,  the  Japanese  Ministry  of 
Health  and  Welfare,  the  Japanese 
Pharmaceutical  Manufactiu^rs 
Association,  FDA,  and  the  U.S. 
Pharmaceutical  Manufacturers 
Association.  In  addition,  the  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  firom  each  of  the 
organizing  bodies  and  IFPMA,  as  well  as 
observers  fi'om  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  23  and 
24. 1992,  the  ICH  Steering  Committee 
agreed  that  the  draft  tripartite  guideline 
entitled  "Draft  Tripartite  GuideUne  for 
the  Stability  Testing  of  New  Drug 
Substances  and  Products"  should  be 
made  available  for  comment.  The  draft 
guideline  will  be  made  available  for 
comment  by  the  European  Community 
and  by  Japan,  as  well  as  by  FDA.  in 
accordance  with  their  consultation 
procedures.  The  draft  guideline 
addresses  harmonization  of  stability 
testing,  which  is  used  to  establish  how 
the  quality  of  a  drug  substance  or  drug 
product  varies  with  time  under  the 
influence  of  a  variety  of  environmental 
factors  such  as  temperature,  humidity, 
and  light,  and  which  enables 
recommended  storage  conditions,  retest 
periods,  and  shelf  lives  to  be 
established. 

FDA  is  publishing  the  draft  guideline 
to  facilitate  the  ICH  process.  This 
tripartite  document,  however,  contains 
language  and  positions  with  which  FDA 
does  not  agree  and  thus  does  not 
embody  FDA's  current  position  on  these 
issues.  The  issues  on  which  FDA 
disagrees  are  addressed  in  FDA's 
preface  to  the  draft  stability  guideline. 
After  the  comments  are  reviewed  and 
analyzed,  FDA  will  reconsider  its 
position  as  appropriate. 

Interested  persons  may,  on  or  before 
May  17, 1993,  submit  written  comments 
on  the  draft  guideline  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  single  copies.  The  draft   ' 
guideline  and  received  comments  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 


Monday  through  Friday.  FDA  will  not 
extend  the  comment  period  on  this 
notice  because  the  agency  must  respond 
to  ICH  in  early  June  1993. 
The  text  of  the  draft  guideline  follows: 

PraCkce 

Tripartite  Guideline  for  Stabilitv  Testing  of 
New  Drug  Substances  and  Products/Draft 
Number  3  (April  1 992). 

Attached  for  public  comment  is  the  text  of 
the  Tripartite  Guideline  for  Stability  Testing 
of  New  Drug  Substances  and  Products/Draft 
Number  3  (Tripartite  Guideline).  This 
guideline  was  developed  by  the  Expert 
Working  Group  (Quality)  of  the  International 
Conference  on  Hannonization  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
Participants  in  the  ICH  process  include 
representatives  from:  (1)  The  U.S.  Food  and 
Drug  Administration  (FDA);  (2)  the  Ministry 
of  Health  and  Welfare.  Government  of  Japan; 
(3)  the  Commission  of  the  European 
Communities  (EC);  (4)  the  U.S. 
Pharmaceutical  Manufacturers  Association 
(PMA);  (5)  the  Japanese  Pharmaceutical 
Manufacturers  Association  (JPMA);  (6)  the 
European  Federation  of  Pharmaceutical 
Industries'  Associations  (EFPIA). 

The  tripartite  guideline  is  intended  to 
provide  internationally  accepted  regulatory 
standards  for  stability  testing  of  new  drug 
substances  and  drug  products.  Therefore, 
upon  agreement  by  the  six  parties 
participating  in  the  ICH  process,  this 
guideline  contains  stability  test  protocols  that 
would  be  acceptable  for  developing  the 
stability  data  to  be  submitted  in  drug 
premarket  approval  applications.  That  is.  if 
FDA  adopts  this  guideline  it  would  be 
applicable  to  stability  test  data  in  new  drug 
applications  (NDA's). 

Application  of  the  ICH  stability  protocol  to 
justify  the  U.S.  Pharmacopoeia  (USP) 
controlled  room  temperature  (CRT)  label 
claim  for  a  marketed  drug  product  is,  among 
other  things,  cause  for  FDA  concern.  These 
reservations  are  consistent  with  FDA's 
comments  on  previous  versions  of  the 
tripartite  guideline.  In  addition,  FDA  has 
serious  concerns  about  several  related 
concepts  in  the  current  draft  guideline  text. 
A  brief  summary  of  the  agency's  reservations 
concerning  the  stability  protocol  is  given 
l>eIow,  followed  by  a  discussion  of  the 
related  chemistry  issues. 

A  critical  element  of  the  tripartite 
guideline  is  the  selection  of  25  "^  as  the 
temperature  to  be  used  for  the  long-term 
stability  storage  test  temperature  that  would 
support  a  CRT  storage  statement  on 
pharmaceutical  products.  The  selection  of  25 
°C  is  iMsed  on  a  climatic  zone  concept, 
including  a  generalized  application  of  the 
Arrhenius  relationship,  and  the  assumption 
that  the  United  States,  Japan,  and  EC 
countries  are  located  in  geographic  regions  of 
the  world  defined  by  climatic  zones  I  and  II. 

Early  in  the  ICH  process,  FDA  raised 
concerns  associated  with  long-term  testing  at 
25  °C  to  support  USP  label  storage  conditions 
for  CRT  (15  to  30 1:).  FDA  Is  concerned  that 
such  an  approach  may  not  be  adequate  to 
demonstrate  that  the  drug  is  safe  and 
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effective  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested  in 
the  proposed  labeling  by  assuring  its  identity, 
strength,  quality,  and  purity  when  stored 
over  its  e)q)iration  dating  period. 

FDA  scientists  are  critical  of  the  premise 
that  stability  testing  should  assess  product 
quality  and  performance  characteristics  only 
under  conditions  that  correspond  to  the 
environmental  conditions  of  climatic  zones  I 
and  II.  Temperatures  in  regions  with 
significant  populations  in  the  United  States, 
territories  of  the  United  States,  and  other 
nations  of  commerce  are  defmed  by  climatic 
zones  III  and  IV.  Recent  literature  reports 
have  suggested  that  31  "C  is  the 
recommended  long-term  stability  testing 
temperature  for  climatic  zones  111  and  IV.  In 
addition,  concepts  of  the  Arrhenius  equation, 
which  form  the  basis  of  the  climatic  zone 
approach,  do  not  provide  a  reliable  method 
for  predicting  the  chemical  and  physical 
behavior  of  a  complex  dosage  form.  Physical 
properties,  such  as  dissolution,  appearance 
and  hardness,  would  reasonably  be  expected 
to  change  upon  storage  over  a  product's 
expiration  dating  period. 

From  a  regulatory  perspective,  FDA  has 
maintained  in  ICH  negotiations  that  stability 
studies  should  be  carried  out  at  the  highest 
temperature  claimed  on  the  label  to  be 
acceptable  for  storage.  USP  defines  a 
temperature  range  of  15  to  30  *C  as  CRT. 
Therefore,  for  marketed  products  that  will 
bear  the  USP  CRT  label  claim,  long-term 
stability  studies  should  be  performed  at  30 

In  addition  to  the  problems  associated  with 
testing  at  25  "C  to  support  a  CRT  label  claim, 
FDA  is  critical  of  a  number  of  other  positions 
reflected  In  the  proposed  tripartite  guideline. 
The  guideline  requires  detailed  analysis  of 
accelerated  testing  data  (6  months  at  40  °C 
with  75  percent  relative  humidity  (RH))  to 
determine  if  a  significant  change  occurs  in  a 
drug  substance  or  drug  product  stored  under 
the  accelerated  test  conditions.  Yet,  the 
guideline  does  not  define  significant  change, 
and  FDA  recognizes  the  challenge  in 
achieving  an  international  consensus  on  a 
definition.  Furthermore,  if  a  significant 
change  occurs  in  the  accelerated  testing  data, 
testing  for  at  least  6  months  at  a  third 
temperature  station  is  called  for  in  the 
guideline  (30  XJ60  percent  RH).  A 
problematic  aspect  of  the  third  temperature 
station  that  adds  to  the  ambiguity  and 
complexity  of  the  protocol  is  the  mechanism 
for  evaluating  test  results  at  this  station. 
Furthermore,  the  tripartite  guideline  does  not 
discuss  the  interpretation  and  subsequent 
impact  of  the  30  "C  data  relative  to  the  long- 
term  25  "C  stability  data.  This  omission  is 
particularly  significant  because  it  makes 
calculation  of  an  expiration  dating  period 
ambiguous  if  a  drug  product  demonstrates 
different  stability  behavior  at  25  "C  and  30 
"C  Resolution  of  this  ambiguity  is  not 
addressed  in  the  guideline.  Rather  than 
harmonizing  stability  testing  standards  based 
on  simplified  procedures,  the  guideline  as 
currently  drafted  would  foster  confusion. 

FDA  has  proposed  to  ICH  an  international 
stability  testing  protocol  that  would  resolve 
the  important  deficiencies  discussed  above. 
The  protocol  would  be  based  on  long-term 


tesUng  at  30  "C  (at  not  less  than  60  percent 
RH)  with  accelerated  testing  for  3  months  at 
40  "C  (at  not  less  than  75  percent  RH).  In  the 
United  States,  this  protocol  would  support  a 
USP  CRT  label  claim  of  15  to  30  °C 

Other  recommended  revisions  to  the 
tripartite  guideline  include:  (1)  Stability  test 
data  obtained  from  laboratory  batches  would 
not  be  acceptable  as  primary  data  for 
determination  of  an  expiration  dating  period; 
(2)  full  stability  data  should  be  submitted 
from  three  batches,  not  two,  at  the  time  of 
NDA  submission;  (3)  daU  from  all  marketed 
container/closure  systems,  not  just  the  most 
sensitive,  should  be  submitted  in  an 
application;  (4)  formal  statistical  analysis 
should  be  applied  to  all  long  term  data;  and 
(5)  that  the  phrase  "three  month  weighted 
average"  under  temperature  fluctuations 
should  be  deleted. 

Tripartite  Guideline  for  the  Stability  Testing 
of  New  Drug  Subetancea  and  ProducU 


Draft  Number  3 

April  1992 

Introduction 

Preamble 

The  following  guideline  sets  out  the 
stability  testing  requirement  for  a 
Registration  Application  within  the  three 
areas  of  the  EC,  Japan  and  the  USA.  It  does 
not  seek  necessarily  to  cover  the  testing  that 
may  be  required  for  registration  in  or  export 
to  other  areas  of  the  world. 

The  guideline  seeks  to  exemplify  the  core 
stability  data  package  required  for  new  drug 
substances  and  products.  It  is  not  always 
necessary  to  follow  this  when  there  are 
scientifically,  justifiable  reasons  for  using 
alternative  approaches. 

The  guideline  provides  a  general 
indication  on  the  requirements  for  stability 
testing,  but  leaves  sufficient  fiexibility  to 
encompass  the  variety  of  different  practical 
situations  demanded  with  regards  to  specific 
situations  and  characteristics  of  the  materials 
being  evaluated. 

The  principle  that  information  on  stability 
generated  in  anyone  of  the  throe  areas  of  the 
EC.  Japan  and  the  USA  would  be  mutually 
acceptable  in  both  of  the  other  two  areas  has 
been  established. 

Further  details  of  the  specific  requirements 
for  sampling,  statistical  analysis,  test 
requirements  for  particular  dosage  forms/ 
packaging  etc.,  may  be  found  in  the  relevant 
national/regional  guidelines. 

Obiectivfl 

The  purpose  of  stability  studies  is  to 
establish  how  the  quality  of  a  drug  substance 
or  drug  product  varies  with  time  under  the 
influence  of  a  variety  of  envirorunental 
factors  such  as  temperature,  humidity  and 
light,  and  enables  recommended  storage 
conditions,  re-test  periods  and  shelf  lives  to 
be  established. 

Scop* 

The  guideline  primarily  addresses  the 
information  required  in  Registration 
Applications  for  new  drug  substances  and 
products.  Similar  general  principles  apply  to 
less  stable  materials  when  appropriate 


modifications  will  be  necessary  to  cover  the 
specific  characteristics  encountered.  The 
guideline  does  not  currently  seek  to  cover  the 
information  required  for  abridged 
applications,  variations,  biotechnology/ 
biological  products,  clinical  trials 
applications  etc. 

The  basis  for  the  scientific  principles 
covering  derivation  of  the  standardised 
temperature  and  humidity  conditions 
recommended  is  given  in  Annex  1.  The 
choice  of  the  test  conditions  defined  in  this 
guideline  is  made  frtjm  those  stated  in  Annex 
1  for  the  three  areas  of  the  EC,  Japan  and 
USA. 

Glostary  and  Information 

The  following  terms  have  been  in  general 
use  and  the  following  definitions  are 
provided  to  facilitate  interpretation  of  the 
guideline. 

Accelerated  Testing 

Studies  designed  to  increase  the  rate  of 
chemical  degradation  or  physical  change  of 
an  active  drug  substance  or  drug  product  by 
using  exaggerated  storage  conditions  as  part 
of  the  formal,  definitive,  storage  programme. 
The  test  conditions  are  also  used  to  provide 
comparative  evidence  in  the  short  term  of  the 
equivalence  of  materials  from  various  sources 
such  as  made  by  different  manufacturers  or 
processes  or  procedures  or  in  different 
packagings,  or  where  volumes  or  strengths  of 
drug  products  are  involved. 

These  data  may  also  be  used  to  assess 
longer  term  chemical  effects  at  non- 
accelerated conditions  and  to  evaluate  the 
impact  of  short  term  excursions  outside  the 
label  storage  conditions  such  as  might  occur 
during  shipping.  Results  from  accelerated 
testing  studies  are  not  always  predictive  of 
physical  changes. 

Studies  may  be  undertaken  to  identify  the 
most  sensitive  dosage  strength,  container/ 
closure  system,  and/or  container  size  among 
various  forms  of  the  same  drug  product.  For 
Japan  the  Long  Term  Testing  could  then  be 
performed  with  only  the  selected  least  stable 
dosage  strength,  container/closure  system, 
and/or  container  size.  In  this  case  other  forms 
should  be  more  stable  and  need  therefore  not 
be  tested,  thus  offering  an  alternative  to 
Matrixing  and  Bracketing  to  reduce  the 
number  of  samples  tested. 

Active  Substance:  Active  Principle:  Drug 
Substance:  Medicinal  Substance 

The  unformulated  drug  substance  which 
may  be  subsequently  formulated  with 
excipients  to  produce  the  drug  product. 

Bracketing 

The  design  of  a  stability  schedule  so  that 
at  any  time  point  only  the  samples  on  the 
extremes,  for  example  of  container  size  and/ 
or  dosage  strengths,  are  tested.  The  design 
assumes  that  the  stability  of  the  intermediate 
condition  samples  are  represented  by  those  at 
the  extremes. 

Qimatic  Zones 

The  concept  of  dividing  the  world  into  four 
zones  based  on  defining  the  prevalent  annual 
climatic  conditions  (see  Annex  1). 

Drug  Product:  Finiahwl  Product:  DoMgo 
Form 
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A  pharmaceutical  product  type,  for 
example  tablet,  capsule,  solution,  cream  etc 
that  contains  a  drug  ingredient  generally,  but 
not  necessarily,  in  association  with 
excipients. 

Exdpient 

Anything  other  that  the  drug  substance  in 
the  dosage  form. 

Expiry /ExpiratioD  Date 

The  date  placed  on  the  immediate 
container  label  of  a  drug  product  designating 
the  time  during  which  a  batch  of  the  product 
is  expected  to  remain  within  specification  if 
stored  under  defined  conditions,  and  after 
which  it  must  not  be  used. 

Formal  (Systematic)  StvdiM 

Formal  studies  are  those  undertaken  to  a 
pre-approval  stability  protocol  which 
embraces  storage  conditions  and  testing 
periods  as  reconmiended  by  these  guidelines. 

Long  Term  (Real  Time)  Testing 

Stability  evaluation  of  the  physical, 
chemical,  biological  and  microbiological 
characteristics  of  a  drug  product  and  a  drug 
substance,  covering  the  expected  duration  of 
the  shelf  life  and  re-test  period,  which  are 
claimed  in  the  submission  and  will  appear 
on  the  labelling. 

Maaa  Balance:  Malarial  Balance 

The  process  of  adding  together  the  assay 
value  and  levels  of  degradation  products  to 
see  how  closely  these  add  up  to  100  per  cent 
of  the  initial  value,  with  due  consideration  of 
the  margin  of  analytical  precision. 

This  concept  is  a  useful  scientific  guide  for 
evaluating  data  but  it  is  only  occasionally 
achievable  in  most  circumstances.  The  focus 
may  instead  be  on  assuring  the  specificity  of 
the  assay,  the  completeness  of  the 
investigation  of  routes  of  degradation,  and 
the  use,  if  necessary,  of  identified  degradants 
as  indicators  of  the  extent  of  degradation  via 
particular  mechanisms. 

Matrixing 

The  statistical  design  of  a  stability 
schedule  so  that  only  a  fraction  of  the  total 
number  of  samples  are  tested  at  any  specified 
sampling  point.  At  a  subsequent  sampling 
point,  different  sets  of  samples  of  the  total 
number  would  be  tested.  The  design  assumes 
that  the  stability  of  the  samples  tested 
represents  the  stability  of  all  samples.  The 
differences  in  the  samples  for  the  same  drug 
product  should  be  identified  as,  for  example, 
covering  different  container/closure  systems, 
different  batches,  different  strengths, 
different  sizes  etc. 

Matrixing  can  cover  reduced  testing  when 
more  than  one  variable  is  being  evaluated. 
Thus  the  design  of  the  matrix  will  be  dictated 
by  the  factors  needing  to  be  covered  and 
evaluated.  This  potential  complexity 
precludes  inclusion  of  specific  details  and 
examples,  and  it  may  be  desirable  to  discuss 
design  In  advance  with  a  regulatory  body 
where  this  fecility  is  available.  In  every  case 
it  is  essential  that  all  batches  are  tested 
initially  and  at  the  end  of  the  long  term 
testing. 

Mean  Kinetic  Temperatora 


When  establishing  the  mean  value  of  the 
temperature  the  formula  of }.  D.  Haynes  (J. 
Parm.Sci.60,  927-929, 1971)  can  be  used  to 
calculate  the  mean  kinetic  temperature.  It  is 
higher  than  the  arithmetic  medn  temperature 
and  takes  into  account  the  Arrhenius 
equation  from  which  Haynes  derived  his 
formula. 

Pilot  Plant  Scale 

The  manufacture  of  either  drug  substance 
or  driig  product  by  a  procedure  ruUy 
representative  of  and  simulating  that  to  be 
applied  on  a  full  manufacturing  scale. 

For  oral  solid  dosage  forms  this  is  generally 
taken  to  be  at  a  minimum  scale  of  one  tenth 
that  of  full  production  or  100,000  dosing 
units  for  the  drug  product  whichever  is  the 
larger.  The  alternative  use  of  smaller  scale 
batches  in  providing  stability  inforaiation 
needs  to  be  justified. 

Primary  Stability  Data 

Data  on  the  drug  substance  stored  in  the 
proposed  packaging  under  storage  conditions 
that  support  the  proposed  re-test  date. 

Data  on  the  drug  product  stored  in  the 
prop)osed  container-closure  for  marketing 
under  storage  conditions  that  support  the 
proposed  shelf  life. 

Re-Test  Dale 

The  date  when  samples  of  the  drug 
substance  should  be  re-examined  to  enstire 
that  material  is  still  suitable  for  use. 

Re-Test  Period 

The  period  of  time  during  which  the  drug 
substance  can  be  considered  to  remain 
within  the  specification  and  therefore 
acceptable  for  use  in  the  manufacture  of  a 
given  driig  product,  provided  that  is  has  been 
stored  under  the  defined  conditions:  after 
this  period,  the  batch  should  be  retested 
before  use. 

Shelf-life 

The  time  interval  that  a  drug  product  is 
expected  to  remain  within  the  approved 
specification  provided  that  it  is  stored  under 
the  conditions  defined  on  the  label  in  the 
proposed  containers  and  closure.  This  may 
be  regarded  as  equivalent  to  the  Expiration 
Dating  period. 

Specification — Release 

The  combination  of  physical,  chemical, 
biological  and  microbiological  test 
requirements  that  determine  a  drug  product 
is  suitable  for  release  at  the  time  of  its 
manufacture. 

Specification — Qieck/Shelf-Life 

The  combination  of  physical,  chemical, 
biological  and  microbiological  test 
requirements  that  a  drug  substance  must 
meet  up  to  its  re-test  date  or  a  drug  product 
must  meet  throughout  its  shelf  life. 

Storage  Conditiona  Tolerancec 

The  acceptable  variation  in  temperature 
and  relative  humidity  of  storage  facilities. 

For  temperature  the  three  month  time 
weighted  average  fluctuations  should  be 
within  ±2  "C. 

For  Relative  Humidities  the  three  month 
time  weighted  average  fluctuations  should  be 
within  ±5  per  cent. 


Stress  Testing 

The  studies  undertaken,  primarily  on  the 
drug  substance  but  also  on  the  drug  product, 
to  elucidate  intrinsic  stability  characteristics. 
Such  testing  is  part  of  the  development 
strategy  and  is  normally  carried  out  under 
more  severe  conditions  than  those  used  for 
accelerated  tests. 

Stress  testing  is  conducted  to  provide  data 
on  forced  decomposition  products  and 
decomposition  mechanisms  for  the  drug 
substance.  The  severe  conditions  that  may  be 
encountered  during  distribution  can  be 
covered  by  stress  testing  of  definitive  batches 
of  drug  substance  and  drug  product. 

These  studies  should  establish  the  inherent 
stability  characteristics  of  the  molecule,  such 
as  the  degradation  pathways,  and  lead  to 
identification  of  degradation  products  and 
hence  support  the  suitability  of  the  proposed 
analytical  procedures.  The  detailed  nature  of 
the  studies  will  depend  on  the  individual 
drug  substance  and  type  of  drug  product. 

This  testing  is  likely  to  be  carried  out  on 
a  single  batch  of  material  and  to  include  the 
effect  of  elevated  temperatures,  susceptibility 
to  hydrolyse  across  a  wide  range  of  pH  values 
in  solution  or  suspension,  oxidation  and 
photolysis  on  the  drug  substance. 

Results  from  these  studies  will  form  an 
integral  part  of  the  information  provided  to 
regulatory  authorities. 

Light  testing  should  be  an  integral  part  of 
stress  testing.  (The  standard  conditions  for 
light  testing  are  still  under  discussion  and 
will  be  distributed  in  a  further  iCH 
document]. 

It  is  recognised  that  some  degradation 
pathways  can  be  complex  and  that  under 
forcing  conditions  decomposition  products 
may  be  observed  which  are  unlikely  to  be 
formed  under  accelerated  or  long  term 
testing.  This  information  may  be  useful  in 
developing  and  validating  suitable  analytical 
methods,  but  it  may  not  always  be  necessary 
to  examine  specifically  for  all  degradation 
products,  if  is  has  been  demonstrated  that  in 
practice  these  are  not  formed. 

Supporting  Stability  Data 

Data  other  than  primary  stability  data,  such ' 
as  stability  data  on  eariy  synthetic  route 
batches  of  drug  substance,  small  scale 
batches  of  materials,  investigational 
formulations  not  proposed  for  marketing, 
related  formulations,  product  presented  in 
containers  other  than  those  proposed  for 
marketing,  information  regarding  test  results 
on  containers,  and  other  scientific  rationale 
that  support  the  analytical  procedures,  the 
proposed  re-test  period  or  shelf  hfe  and 
storage  conditions. 

Drug  Substance 

General 

Information  on  the  stability  of  the  drug 
substance  is  an  integral  part  of  the  systematic 
approach  to  stability  evaluation.  This  can 
involve  stressing  the  drug  substance  under  a 
variety  of  conditions  of  temperature, 
humidity,  exposure  to  light,  together  with 
testing  in  solution  or  suspension  at  a  range 
of  high  and  low  pH  values  and  evaluating  the 
influence  of  oxygen.  This  stress  testing  helps 
to  determine  the  intrinsic  stability  of  the 
molecule  by  establishing  degradation 
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pathways  In  order  to  identify  the  likely 
degradation  products  and  to  validate  the 
stability  indicating  power  of  the  analytical 
methods  used. 

Formal  systematic  studies  will  show  that 
the  drug  substance  will  remain  within 
specification  during  the  re-test  period  if 
stored  under  recommended  storage 
conditions. 

Selection  of  Batchea 

Stability  information  from  accelerated  and 
long  term  testing  is  to  be  provided  on  at  least 
three  batches.  The  long  term  testing  should 
cover  12  months  duration  on  at  least  two  of 
the  batches  at  the  time  of  submission. 

The  batches  manufactured  to  a  minimum 
of  pilot  plant  scale  should  be  by  a  synthetic 
route,  or  other  appropriate  method  of 
manufacture,  and  procedure  that  simulate  the 
final  process  to  be  used  on  a  manufacturing 
scale.  The  overall  quality  of  the  batches  of 
drug  substance  should  be  representative  of 
the  quality  of  material  made  on  a 
manufacturing  scale. 


Data  on  laboratory  scale  batches  may  be 
provided  to  justify  absence  of  12  months 
definitive  data  on  three  pilot  plant  or  larger 
scale  batches.  If  not  covered  by  the 
information  provided  in  the  Registration 
Application  confirmatory  stability 
information  should  be  provided  at  a  later 
stage. 

Test  Methods  and  Test  Criteria 

The  testing  should  cover  those  features 
susceptible  to  change  during  storage  and 
likely  to  influence  quality,  safety  or  efficacy. 
Validated  stability-indicating  testing  methods 
must  be  applied.  The  need  for  the  extent  of 
replication  will  depend  on  the  results  of 
validation  studies. 

Specification 

Limits  of  acceptability  should  be  derived 
from  all  the  available  stability  information.  It 
may  need  to  include  specific  limits  for 
degradation  products,  the  justification  for 
which  could  be  influenced  by  the  level 


Conditions 


Long  lerrn  testing  .... 
Acceterated  Testify 


'  NLT  -  Not  less  than. 


observed  in  material  used  in  pre-clinical 
studies. 

Storage  Test  Conditions 

The  length  of  the  studies  and  the  storage 
test  conditions  should  be  sufficient  to  cover 
storage,  shipment  and  subsequent  use. 
Application  of  the  same  storage  conditions  as 
applied  to  the  drug  product  will  facilitate 
comparative  review  and  assessment.  Other 
storage  conditions  are  allowable  if  justified. 
In  particular,  temperature  sensitive  drug 
substances  should  be  stored  under  an 
alternative,  lower  temperature  condition 
which  will  then  become  the  designated  long 
tenn  testing  storage  temperature.  The  six 
months  accelerated  testing  should  then  be 
carried  out  at  a  temperature  at  least  1 5  "C 
above  this  designated  long  term  storage 
temperature  (together  with  the  appropriate 
relative  humidity  conditions  for  that 
temperature).  The  designated  long  term 
testing  conditions  will  be  reflected  in  the 
labelling  and  re-test  data. 


25  "C  ±2  "ONLT  '  60%  RH  ±5% 
40  'C  ±2  »C/75%  RH  ±5% 


Minimum  Time  Period  at  Sutxnission 


12Monlt)s 
OMontfis 


Should  any  significant  change  occur  under 
the  conditions  used  for  accelerated  testing  it 
is  strongly  recommended  that  additional 
testing  be  carried  out  over  at  least  a  six 
month  period  at  an  intermediate  condition 
(such  as  30  "C  ±2  XJNLT  60  per  cent  RH  ±5 
per  cent)  providing  a  more  severe  thermal 
challenge  than  the  designated  long  term 
testing  condition,  and  that  this  information 
should  be  included  in  the  Registration 
Application. 

The  long  term  testing  will  be  continued  for 
a  sufficient  period  of  time  beyond  12  months 
to  cover  all  appropriate  re-test  periods,  and 
the  further  accumulated  data  can  be 
submitted  to  the  Authorities  during  the 
assessment  period  of  tl^e  Registration 
Application. 

Testing  Frequency 

Frequency  of  testing  should  be  sufficient  to 
establish  the  stability  characteristics  of  the 
drug  substance.  Testing  under  the  defined 
long  term  conditions  will  normally  be  every 
three  months,  over  the  first  year,  every  six 
months  over  the  second  year  and  then 
annually.  Reduced  testing  can  be  acceptable 
if  justified,  especially  for  stable  substances. 

Packaging^Contunen 

The  containers  to  be  used  in  the  long  term, 
real  time  stability  evaluation  should  be  the 
same  as  or  simulate  the  actual  packaging 
used  for  storage  and  distribution. 

Evaiuation 

A  systematic  approach  should  be  adopted 
in  the  presentation  and  evaluation  of  the 
stability  information,  which  should  cover  as 
necessary  physical,  chemical,  biological  and 
microbiological  test  characteristics.  Where 
applicable  and  meaningful,  for  example 
where  there  has  been  a  significant  change. 


formal  statistical  evaluation  such  as 
regression  analysis  may  be  applied.  Any  such 
evaluation  should  consider  not  only  the 
assay  but  also  the  levels  of  degradation 
products  and  other  appropriate  attributes. 

The  drug  substance  must  meet  the 
requirements  of  the  specification  throughout 
its  re-test  period.  Extrapwlation  may  be 
acceptable  where  supported  by  accelerated 
and  real  time  data.  Accelerated  data  may  be 
particularly  useful  in  comparing  different 
manufecturers,  scales  of  manufacture, 
variables  of  manufacturing  process  and 
different  batches  to  establish  batch  to  batch 
variability  before  real  time  data  are  available. 

Statements 

A  re-test  period  should  be  derived  from  the 
stability  information. 

Labelling 

Based  on  the  stability  evaluation  the  drug 
substance  may  be  assigned  where  suitable 
and  appropriate  to  one  of  the  following 
categories  and  labelled  accordingly. 

1.  No  specific  storage  precautions 
conditions  necessary. 

2.  Store  at  up  to  30  "C 

3.  Store  at  up  to  25  "C 

4.  Store  at  2  -  8  "C  -  refrigerate;  do  not 
freeze. 

5.  Store  below  8  "C  -  refrigerate. 

6.  Store  below  -5  "C  -  freeze. 

7.  Store  below  -18  "C  -  deep  freeze. 

A  storage  temperature  range  may  be  used, 
and  should  specifically  be  stated  where 
required  in  particular  for  drug  substances 
that  cannot  tolerate  freezing. 

Reference  to  storage  under  ambient 
conditions  or  room  temperature  is 
unacceptable.  Alternative  presentations  such 
as  "Store  below  25  "C"  may  be  acceptable. 
General  precautionary  statements  of  "Protect 


from  Light"  and  "Store  in  a  Dry  Place"  may 
be  included,  but  should  not  be  used  to  cover 
drugs  with  stability  problems. 

Drug  Product 

General 

The  design  of  the  stability  programme  for 
the  finished  drug  product  should  be  based  on 
the  knowledge  of  the  behaviour  and 
properties  of  the  drug  substance  and  the 
experience  gained  from  the  stability  studies 
on  the  drug  substance.  The  likely  changes  on 
storage  and  the  rationale  for  the  selection  of 
product  variables  to  include  in  the  testing 
programme  should  be  stated. 

Selection  of  Batches 

Stability  information  from  accelerated  and 
long  term  testing  is  to  be  provided  on  at  least 
three  batches  of  the  same  formulation 
proposed  for  marketing.  The  long  term 
testing  should  cover  at  least  12  months 
duration  on  at  least  two  of  the  batches  at  the 
time  of  submission.  The  manufacturing 
process  to  be  used  should  meaningfully 
simulate  that  which  would  be  applied  to 
large  scale  batches  for  marketing.  The  process 
should  provide  product  of  the  same  quality 
intended  for  marketing,  and  meeting  the 
same  analj'tical  specification  as  to  1»  applied 
for  release  of  material.  Where  possible, 
batches  of  the  finished  product  should  be 
manufectured  using  identifiably  different 
batches  of  drug  substance. 

Data  on  laboratory  scale  batches  may  be 
provided  to  justify  absence  of  1 2  months 
definitive  data  on  three  pilot  plant  or  larger 
scale  batches.  If  not  covered  by  the 
information  provided  in  the  Registration 
Application  confirmatory  stability 
information  should  be  provided  at  a  later 
stage  on  three  early  production  batches 
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manufiactured  for  markoting,  normally  the 
first  three  consecutive  production  batches. 

When  justified,  data  on  associated 
formulations  or  packaging  may  be  cross- 
refersnced  as  supportive  infonnation  if  long 
term  definitive  data  are  not  yet  available. 

Test  Methods  and  Teat  Criteria 

The  testing  should  cover  those  features 
susceptible  to  change  during  storage  and 
likely  to  influence  quality,  safety  or  efficacy. 
Analytical  test  niethods  should  be  fully 
validated  and  the  assays  should  be  stability 
indicating.  The  need  for  the  extent  of 
replication  will  depend  on  the  results  of 
validation  studies. 

The  range  of  testing  should  cover  not  only 
chemical  stability  but  also  loss  of 
preservative,  physical  properties  and 
characteristics  and  organoleptic  properties, 
where  feasible. 

Specifkatioos 

Limits  of  acceptance  should  relate  to  the 
release  limits  (where  apphcable).  and  be 
derived  firom  consideration  of  all  of  the 
available  stability  infonnation.  The  shelf  life 
specification  could  allow  acceptable  and 


justified  deviations  from  the  release 
specification  based  on  the  stability 
evaluation  and  the  changes  observed  on 
storage.  It  may  need  to  include  specific  limits 
for  degradation  products,  the  justification  for 
which  could  be  Influenced  by  the  levels 
observed  in  material  used  in  preK:linical 
studies,  where  applicable.  The  justification 
for  the  limits  proposed  for  certain  other  tests 
such  as  particle  size  or  dissolution  rate  may 
require  reference  to  the  results  observed  for 
batch(as)  used  in  bioavailability  acd/or 
clinical  studies. 

Storage  Test  Conditions 

For  drug  products  involving  a  new  drug 
substance  a  minimum  of  12  months  stability 
information  under  the  intended,  long  term, 
storage  test  condition  should  be  provided, 
together  with  an  assurance  that  testing  will 
continue  to  cover  the  expected  shelf  life. 
Where  available  supporting  stability  data 
should  be  supplied. 

Other  stCRage  conditions  are  allowable.  In 
[>articular  temperatiire  sensitive  drug 
products  should  be  stored  under  an 
alternative  lower  temperature  condition, 
which  will  then  become  the  designated  long 


term  testing  storage  temperature.  The  six 
months  accelerated  testing  should  then  be 
carried  out  at  a  temperature  at  least  15  °C 
above  the  designated  long  term  storage 
temperature  (together  with  the  appropriate 
relative  humidity  conditions  for  that 
temperature).  The  designated  long  term 
testing  conditions  will  be  reflected  in  the 
labelling  and  expiration  date. 

Storage  under  conditions  of  high  relative 
humidities  applies  particularly  to  solid 
dosage  forms  in  semi-peimeable  packaging. 
For  prcMlucts  such  as  solutions,  suspensions 
etc..  contained  in  packs  designed  to  provide 
a  permanent  barrier  to  water  loss,  specific 
storage  under  conditions  of  high  relative 
humidity  is  not  necessary  but  the  same  range 
of  teroperatiires  should  be  applied.  Low 
relative  humidity  can  adversely  aHiect 
products  packed  in  semi-permeable 
containers  (e.g.  solutions  in  plastic  bags,  nose 
drops  in  small  plastic  containers  etc)  and 
consideration  should  be  given  to  appropriate 
testing. 


CondWons 

Minimum  Tbne  Parted  at  Sutxnsslon 

l-ong  lerni  lestlng „ „ „ 

Accelerated  Testing  _... 

25  •€  ±2oC/NLT'  60%  RH  ±5% _.... „- 

40  'C  ±2oC/75%  RH  ±5% _.... 

l2Monitw 
6  Months 

'  NLT  -  Not  lass  ttian. 


For  products  which  are  intended  to  soften 
or  melt  at  or  below  37  *C  (such  as 
suppositories  and  ophthalmic  ointments),  or 
where  significant  changes  occur  under  the 
conditions  used  for  accelerated  testing,  it  is 
strongly  recommended  that  additional  testing 
be  carried  out  over  at  least  a  six  month 
period  at  an  intermediate  condition  (such  as 
30  °C  ±2  °C/NLT  60  per  cent  RH  ±5  per  cent), 
thus  providing  a  more  severe  thermal 
challenge  than  the  designated  long  term 
testing  condition.  This  information  should  be 
included  in  the  Registration  Application. 

The  long  term  testing  will  be  continued  for 
a  sufficient  period  of  time  beyond  1 2  months 
to  cover  all  appropriate  re-test  periods,  and 
the  further  accumulated  data  can  be 
submitted  to  the  Authorities  during  the 
assessment  period  of  the  Registration 
Application. 

The  long  term  testing  should  cover  the  full 
expiration  dating  period  and  the  labelling 
will  reflect  the  results  of  the  test  under  the 
conditions  chosen  for  the  long  term  testing. 

Testing  Frequency 

Frequency  of  testing  should  be  sufficient  to 
establish  the  stability  characteristics  of  the 
drug  product  Testing  will  normally  be  every 
three  months  over  the  first  year,  every  six 
months  ove  the  second  year  and  then 
annually.  Reduced  testing  can  be  acceptable 
if  justified,  especially  for  stable  products. 

The  use  of  matrixing  or  bracketing  can  be 
applied,  if  justified. 

Packaging  Materials 

The  testing  should  bo  carried  out  in  the 
final  packaging  proposed  for  marketing  or, 
when  justified,  in  packaging  that  simulates 


the  final  one.  Additional  testing  of 
unprotected  drug  product  can  form  a  useful 
part  of  the  stress  testing  and  pack  evaluation, 
as  can  studies  carried  out  in  other  related 
packaging  materials  in  supporting  the 
definitive  pacl(s(s). 

Evaluation 

A  systematic  approach  should  be  adopted 
in  the  presentation  and  evaluation  of  the 
stability  information,  which  should  cover  as 
necessary  physical,  chemical,  biological, 
microbiological  test  characteristics,  including 
particular  properties  of  the  dosage  form  (for 
example  dissolution  rate  for  oral  dose  forms). 
Where  applicable  and  meaningful,  for 
example  where  there  has  been  a  significant 
change,  formal  statistical  evaluation  such  as 
regression  analysis  may  be  applied.  Any  such 
evaluation  should  consider  not  only  the 
assay  but  also  the  levels  of  degradation 
products  and  other  appropriate  attributes. 
VVhere  appropriate  attention  may  be  paid  to 
reviewing  the  adequacy  of  the  mass  balance 
obtained. 

Extrapolation  of  the  shelf-life  may  be 
acceptable,  where  supported  by  accelerated 
and  real  time  data.  Accelerated  data  may  be 
particularly  useful  in  comparing  different 
manufacturers,  scales  of  manufacture, 
variables  of  manufacturing  process  and 
different  batches  to  establish  batch  to  batch 
variability  before  real  time  data  are  available. 

An  explanation  should  be  provided  if 
individual  batches  have  a  significantly 
different  stability  and  degradation 
performance. 

The  stability  of  the  drug  product  after 
reconstituting,  either  in  specifically  proposed 
mixtures  or  where  a  specific  claim  is  made. 


should  be  addressed  to  provide  appropriate 
information. 

Statements/Labelling 

Based  on  the  stability  evaluation  the  drug 
product  may  be  assigned  where  suitable  and 
appropriate  to  one  of  the  following  categories 
and  labelled  accordingly. 

For  Japan  drug  products  shown  to  be  stable 
need  not  necessarily  carry  storage  statements. 
In  the  EC  if  there  is  evidence  that  batches  of 
the  stored  prtxluct  as  packed  for  sale  are 
stable  at  temperatures  up  to  30  °C  the 
product  need  bear  no  special  temperature 
storage  instructions.  Within  the  USA  all  drug 
products  require  statements  on  storage 
conditions  and  so  option  (1)  is  not 
applicable. 

1.  No  specific  storage  conditions  necessary. 

2.  Store  at  up  to  30  °C 

3.  Store  at  up  to  25  °C 

4.  Store  at  2  -  8  °C  -  refrigerate;  do  not 
freeze. 

5.  Store  below  8  "C 

6.  Store  below  -5  "'C  -  freeze. 

7.  Store  below  -18  °C  -  deep  freeze. 

A  storage  temperature  range  may  be  used 
and  should  specifically  be  stated  where 
required,  in  particular  for  drug  products  that 
cannot  toierate  freezing. 

Reference  to  storage  under  ambient 
conditions  or  room  temperature  is 
unacceptable.  Alternative  presentations  siich 
as  "Store  below  25  '^'  may  be  acceptable. 
General  precautionary  statements  of  "Protect 
form  Light"  and  "Store  in  a  Dry  Place"  may 
be  included,  but  should  not  be  used  to  cover 
products  with  stability  problems.  Instead  a 
packaging  material  should  be  used  which 
offers  the  product  suitable  protection. 
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There  should  be  direct  linkage  between  the 
label  statement  and  the  demonstrated 
stability  tharacteristics  of  the  drug  product. 

Annex  1 
Climatic  Zones 

For  world-wide  stability  testing,  the  world 
is  divided  into  four  climatic  rones  (Futscher 


N.  Schumacher  P,  Phar.Ind,  34,  479-483, 
1972)  for  which  the  following  storage 
conditions  have  been  established  on  the  basis 
of  the  values  measured  for  a  number  of  cities 
in  the  relevant  climatic  zone.  Further 
information  on  the  climatic  data  measured  in 
the  open  and  in  storage  rooms,  and  the 
derivation  of  the  final  combination  of 


temperature  and  relative  humidity  covering 
the  four  climatic  zones  may  be  found  in  the 
following  publications  (Grimm  W.  Drugs 
made  in  Germany,  28. 196-202. 1985.  and  29. 
39-47. 1986).  aimatic  Zone  II  is  established 
as  being  prevalent  in  covering  EC,  Japan  and 
the  USA. 


Climatic  Zone 


I  ternperats 

II  Madtterranean  Sub  Tropical 

III  hot  dfy 

IV  twj  homU 


Measured  Data  In  the  Open 


[°C1 


10.9 

17.0 

24.4 

28.5 


[%R.HJ 


75. 
70. 
39. 
77. 


(mbar] 


9.9  .. 
13.5. 
11.5. 
26  6. 


Measured  Data  In  Storage  Room 


I°C1 


18.7. 

21.1  , 
26.0. 
28.4. 


I%R.H] 


45 

54. 

S4. 

70. 


Olmatlc  Zone 


II 


I  temperate 

II  Mediterranean  Sub  Tropical 

III  hot  dry 

IV  tx)t  humid  _ 


[mtMr] 


9.8 
13.1 
16.0 
27.0 


Calculated  Data 


<19  °C  «  19  "C; 


m 


20.0. 
21.6. 
26.4. 
26.7. 


rCMKTb 


20.0. 
22.0. 
27.9. 
27.4. 


'  Drug  products  are  stored  In  rooms.  Consequently 
^'Mean  Kinetic  Temperature 


I%1 


42. 
52. 
35. 
76. 


(mbar] 


9.9 ... 
13.5. 
11.9. 
26  6. 


Oertved  Data 


rc] 


21  . 
25. 
30. 
30. 


[%l 


45. 

60. 
35. 
70. 


19X1$  used  as  the  temperature  (or  all  months  during  which  the  temperatures  measured 


[mtjar] 


11.2 
19.0 
15  0 
30.0 


are  t)eiow  19  °C 


Dated:  April  12, 1993. 
Michael  R,  Taylor. 
Deputy  Commissioner  for  Policy. 
(PR  Doc.  93-8944  Filed  4-13-93;  8:45  am] 
BILUNG  CODE  416»-01-f 
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March  31) „....  19033 

No.  93-17  of 

March  17 „ 19193 

No.  93-18  of 

March  31,  1993 19033 

SCFR 

330- 18139 

335- 18130 

870 1 8142 

890 „.18142 

7  CFR 

16 ......18143 

110 19014 

400 17943,  17944 

1001 1 7946 

1002 1 7946 

1011 :. 1 7947 

1413- 1 8304 

1477 19787 

Propeaed  Rwiae: 

1413 „..17807 

1 785 1 8043 

9CFR 

Prapoaed  Rulee: 

04 _..  1 7482 

31 7..._ 191^1 


10CFR 

2 

72_ 


.17321 
.17948 


50 


.18049. 197t4 
.- -.1t1«7 


72. 


.19786 


11  CFR 

110 


.17967 


12  CFR 

226..„ - 17083 

748 17481 

791  _ 17492 

902 19195 

904 19197 

906 19202 

900 19204 

960- 1 7968 

1627 1B144 


327 17533 

701 1 7808 


IS  CFR 

101 


.19321 


14  CFR 

11— 18138 

21 1 9553 

23 — „  1 8858 

25.._ 19553 

39 17972,  18337,  18338. 

18340, 18341, 18342, 19048. 

19322, 19326, 19327, 19328. 

19571,19766 

71 17322.  17494.  18344. 

19152.19208.19573.19574. 
19575 

73 17323. 18345 

97 — 17324.  17325 

Prapoead  Rutaa.* 

Ch.  I 19634 

39._ 18051,  18053,  18347. 

18068, 19069. 19071. 19073. 

19634. 19635, 19787. 19788 
71 17541.  17543. 18054. 

18055. 18348. 10214. 18637 
73 1S351 

IS  CFR 


946 

16  CFR 


305 

17  CFR 

1 


S 

10 

33__II 


14S. 
150. 


.18316 


.18056 


.17485.  19575 

L-.1857S 

19780 

1957S 

.17495. 19209 

17485 

19575 

17973 
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180 - 17495 

190 17495 

200 17327 

202 17327 

228 1 9598 

229. 17327.  19598 

230 17327.  18145 

239... 17327. 19050.  19330 

240 17327.  18145.  19330. 

19598 

250™.. 17327 

259 „...17327 

270 17327. 19050.  19330 

274 17327. 19050.  19330 

PrafMcsd  RutM: 

12 _ 17369 

i50.*.«.****M***«M »»..  10057 

200 1 8352 

230 _ 1 9361 

239 19361 

270 „ 18352 

274 19361 

18CFR 

101 „...17982 

201 1 7982 

271 — 1 9607 

Propottd  RmI— : 

Ch.  I 18185.  19215 

141 17544.  19876 

284 1 9365 

401 18352 

1301 17553 

19CFR 

10 „ 18146 

12 19347 

PrapoMd  RuIm: 

122 19366 

201 1 9638 

207 19638 

21CFR 

Ch.l 17085 

1 17085. 17328.  19876 

5 17091.  17093, 17094, 

17095. 17096, 17105, 17105, 
17341,18346 

12 1 7095 

14 „ 17095 

20 17096,17097 

73 17506,  1 7508 

74 17098.17510 

100 17096.  1 7097 

101 17085. 17096,  17097. 

17099.17100.17101,17102. 

17103.17104.17328.17341. 
17343. 19876 

102 17102,  17103 

104 : 17104 

105 17096.  17104 

130 17103.17105 

131 ~ 17105 

133 17105 

135 17103.17105 

136 „ 17103 

137 17103 

139 17103 

145 .....17103 

146 1 71 03 

150 17103 

152 „.17103 

155 „.. 17103 

156 17103 

158 17103 


160 17103 

161 17103 

163 1 71 03 

164 17103 

166 17103 

168 17103.17105 

169 17103 

172 17098.19770 

177 17098 

178 17098. 17612.  17512. 

17513. 17514 

186 17098 

189 17098 

520 - 18304 

522 18304 

529 17346 

558 17515.  17516. 17346 

579 18147 

630 19609 

1308 17106 

PropoMd  fhilM: 

100 17171 

101 17171.18057 

102 17171 

135 17172 

161 17171 

330 17553 

358 17554 

22CFR 

514 18304 

23CFR 

PropoMdRulM: 

657 19367 

658 19367 

24CFR 

50 17164 

574 17164 

905 17164.19349 

3500 17165 

PropocMl  RuIm: 

125 17172 

576 17764 

3280 19536 

3282 19536 

25CFR 

PropoMd  RuIm: 

518 18353 

26CFR 

1 17166.  17775.  18148. 

18448.19060 

301 17516.17517 

PropoMd  Rui««: 

1 17557 

301 18185 

27CFR 

22 19060 

24 19062 

28CFR 

35 17520 

36 17521 

PropoMdRulM: 

36 .17558 

29CFR 

1400 18007 

1601 19210 

2610 19609 

2622 19609 


2644 19610 

2676 19611 

30CFR 

938 18149 

PropoMdRulM: 

701 19215 

817 19215 

906 19367 

935 17173.  17372. 18185 

944 18187 

950 17811 

33CFR 

20 17926 

100 17525.  18008.  18009. 

19351 

151 18329 

162 17525 

165 17525 

PropoMdRulM: 

117 18358 

165 17567.  18189.  19074. 

19790. 19791 
334 17373.17374 

34CFR 

377 17308 

682 19211 

PropoMd  RuIm: 

614 19298 

685 17472 

698 18308 

777 21052 

778 „ 21052 

779 21052 

36CFR 

242 17776 

PropoMdRulM: 

215 19369 

217 19369 

1191 17175 

37CFR 

202 ...17778 

39CFR 

Propocad  RuIm: 

111 18190.19075 

40CFR 

52 17778.  17780,  18010. 

18011.18161,19066 

60 18014 

61 18014 

80 19152 

81 17783 

86 19211 

122 18014 

180 19352,  19354.  19357 

185 19354.  19357 

186 19357 

PropoMdRulM: 

1 22 20802,  21 046 

123 20802.21046 

131 20802,21046 

132 20802,21046 

180 19357.  19389.  19391 

455 19392 

264 18014 

265 18014 

271 18162 

403 18014 

707 18014 


PropoMdRulM: 
Ch.  1 

18062 

62 

80 

82 

...18190.  19075 

17175 

19080 

88 

112 

238„ 

19087 

19030 

18062 

260 

261  „ 

18197 

18197 

262 

264 

18197 

265 „... 

268 

270 

273 

.- 18197 

18197 

18197 

18197 

300 

18197 

372 

19308 

41CFR 

128-1 

18360 

42CFR 

413 

17S97 

43CFR 

PubHc  Land  Ordon 

6961 iflOm 

6962 

18163 

6963 

19212 

6964 

19212 

6965 

19612 

PropoMdRulM: 
3400 

18362 

44CFR 

64 

65 

67 

..19612.  19614 
-.19617,  19618 
19620 

PropoMdRulM: 
67 

19641 

46CFR 

17316 

Pf^ 

17346 

47CFR 

19771 

1 

.17528   19771 

21 

19771 

61 

64 

.17166.  17528 
17167 

73 17786 

74 

17349.19359 
19771 

76 17530. 

90 

17350,  19623, 

19626. 19627 

17787 

PropoMdRulM: 
1 

19393 

2 

.17180  19644 

61 

17813 

73 17816. 

19216. 19394 

87 

17817,  17818, 
,  19395, 19396 
.17180,  17568 
17568 

90 

94 

.17819.  19396 
17568 

97 

48CFR 

215 

.17180,  17375 
18448 

252 

18448 

PropoMd  Ruloc: 
1816 

19398 
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9903.. 


.18363 


49CFR 

1 18018 

228 18163 

240 18982 

523 , 18019 

525 i 1 801 9 

533 _.. 18019 

537 , 18019 

552 ., 17787 

571 i 19628,  19776 

821 17531 

826 „ 17531 

1 002....„ 1 7788 

1 01 7 ^ 1 7788 

1018 17788 

1141 1 9359 

1312 1 7788 

1313 4* 17788 

1314 17788 


.19792 
.18072 
.19795 
.19795 


571... 
1039. 
1312., 
1314., 


50CFR 


17.. 

100 

216 

217 

227 

301 

611, 

658 

672, 

675 

685. 


.18029.  18035 

17776 

17789 

17364 

17364,  19631 

17791 
17462 
17169 
17806 
17367,  19213 
17462 
PropoMd  RwIm: 

17 17376,  18073.19216. 

19220,19401.19402.19795 

20 19008 

216. 
226. 
625. 
641. 


^'l7!J66." 


17569 

17181 

18365 

19152 

672 17103,  17196.  17821 

675 17196.  17200.  17821. 

19087 


UST  OF  PUBLIC  LAWS 

TNs  is  a  continuing  list  of 
public  bills  from  the  currant 
session  of  Congress  which 
have  become  Federal  laws.  H 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Regletar  but  may  be  ordered 
in  individual  pamphlet  tonm 
(referred  to  as  "slip  laws") 
from  the  Superintendent  erf 
Documents.  U.S.  Government 
Printing  Office.  Washington. 
DC  20402  (phone.  202-512- 
2470). 

HJ.  Ret.  15(VP.L  103-14 
Designating  April  2,  1993,  as 
"Education  and  Sharing  Day, 
U.S.A.".  (Apr.  12.  1993;  107 
Stat.  45:  2  pages) 

HJ.  Re*.  156/P.L  103-15 
Concerning  the  dedication  of 
the  United  States  Holocaust 
Memorial  Museum.  (Apr.  12. 
1993;  107  Stat  47;  2  pages) 
S.  164/PJ>  103-16 
To  authorize  the  adjustntent  of 
the  boundaries  of  the  South 
Datcota  portion  of  the  Sioux 
Ranger  District  of  Custer 
National  Forest  and  tot  other 
purposes.  (Apr.  12.  1993;  107 
Stat.  49:  1  page) 

S.  252/P.L  103-17 

Idaho  Land  Exchange  Act  of 

1993.  (Apr.  12.  1993;  107 

StaL  50;  3  pages) 

S.  662/P.L  103-18 

To  anrjend  title  38.  United 

States  Code,  and  title  XIX  of 

the  Social  Security  Act  to 

maite  technical  corrections 


relating  to  the  Veterans  Health 
Care  Act  of  1992.  (Apr.  12. 
1993;  107  Stat.  53;  2  pages) 

S.J.  Ree.  27/P.L  103-19 

Providing  for  the  appointment 
of  Hanna  Holbom  Gray  as  a 
citizen  regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Apr.  12.  1993;  107 
Stat  55;  1  page) 

S.J.  Re*.  2a/P.L.  103-20 

Providing  for  the  appointment 
of  Bart>er  B.  Conabie.  Jr..  as 
a  citizen  regent  of  the  Board 
of  Regents  of  the  Smithsonian 
Institution.  (Apr.  12.  1993;  107 
Stat.  56;  1  page) 

SJ.  Ree.  29/P.L.  103-21 

Providing  for  the  appointment 
of  Wesley  S.  Williams,  Jr  as 
a  citizen  regent  of  tt>e  Board 
of  Regents  of  the  Smithsonian 
institution.  (Apr.  12.  1993;  107 
StaL  57;  1  page) 

S.J.  Ree.  53/P.L  103-22 

Designating  March  1993  and 
March  1994  both  as 
"Women's  History  l^itonth". 
(Apr.  12,  1993;  107  Stat.  58; 
2  pages) 

Last  List  April  12,  1993 


ELECTRONIC  BULLETIN 
BOARD 

Free  Electronic  Bulletin 
Board  service  for  Public  Law 
numbers,  Federal  Register 
finding  aids,  and  a  Nst  of 
Clinton  Administration  officials 
is  available  on  202-275-1538 
or  275-0920. 


Document 

Drafting 

Handbook 


Federal  Registei 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Feden 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  In  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  PtibUcation  Order  Form 

Order  processing  code:   ^6133  Charge  your  order. 

Ynncj  f^s  easy! 

1  Il/d^  please  send  me  the  following  indicated  publications:  To  fax  your  orders  and  inquiries -(202)  512-2250 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S,^  069-000-0003 7-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I I  Check  payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l~l    I 
I I  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 

L 


~r 

Thank  ynu  fnr  ynur  order! 

(Credit  card  expiration  date) 

(Da>1ime  phone  including  area  code) 

(Signature) 

4.  Mail  To:  New  Orders.  Superintendent  of  Documents,  RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


(R«v  12/91) 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pamphlet  pnnts  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  puljlicatlon  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  Includes  all  public  laws 
Issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents,  Washington  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I   X  Ii5>.  enter  my  subscription(s)  as  follows: 


Order  Processing  Oode 

*  6216 


S3 


r  ^  ^TL 


,L  _  J 


fc^a 


Charge  your  ord9r. 
irtEatfi 
To  fax  your  orders  (202)  512-2233 


.  subscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 


(Company  or  Personal  Nanie) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES    NO 
May  we  nuke  yUir  name/address  available  to  other  mailers?  CH    fl 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  die  Superintendent  of  Documents 
LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    I "  \Z\ 
I I  VISA  or  MasterCard  Account 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature)  (i-x)! 

Mail  To:    New  Orders.  Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Kuments 


,^^* 


C/w!U^rj''**'T:3fi  ^!?"     ^'^ 


►-IE-  ^j'-si^.-^-s^ssiSlia* 


V  »,  #»*. 


(S3!S!S3!*tew*■f:^^K;5:v'r%^sr'^^■**K*•^^^ 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUII^:  Revised  January  1.  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  bom  agency 
regulations,  designed  to  assist  anyone  with 
Fodezal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  mwt 
keep  them,  and  (3)  how  long  they  must  be  k^. 

The  GUIE^  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  unifonnity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I — I   1  lij>,  please  send  me  the  following: 


Ordw  PnxMtmg  Cod*: 


Charge  your  orttor. 
iraEaayi 


n 


[']P^ 


lb  fax  your  orders  (2t2)  512-2250 

-copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  ray  order  is  $_ 


postage  and  handling  and  are  subject  to  change. 


International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  addre$<k/attentJon  line) 


(Stre«  addresj.) 


(City,  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  hto.) 
M«y  « 


YES    HO 

■vaOaMc  to  Other  nnilmrIZ]   D 


Please  Choose  Method  of  P&yment: 

I — I  Check  PlEtyable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


I I  VISA  or  MasterCard  Account 


-D 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.a  Box  371954,  Pittsburgh,  PA  15250-7954 
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Briefings  on  How  To  Uh  the  Federal  Register 

For  information  on  briefings  In  Independence.  MO,  and 
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of  this  issue. 
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the  Office  of  the  Federal  Risgister.  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
DocumenU,  U.S.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
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Title  3— 

The  President 


Proclamation  6545  of  April  14,  1993 

Pan  American  Day  and  Pan  American  Week,  1993 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Five  hundred  years  after  the  first  Europeans  began  exploring  tha  Am.Ticas 
It  IS  appropriate  to  reflect  on  our  hemisphere's^nique  role^n  Oi^r^S 
changing  world  and  to  rediscover  the  peoples  of  the  Americas  oT Pan 
American  Day  the  people  of  the  Americas  pledge  to  ren^w  ?S'  ties  Sia" 
S  w'«°r.;nr'?"°"'^^P  ""'^"^-  ^«  ^^^^^^^  °"^  hemisphe^Tproud  h  sto^ 
andcult^es.  '  "'^  '"  °^  cooperation  between  Sur  countrS 

i^m  ^and  ?h?  [^^^^^^^^'^/hanges  around  the  globe.  The  defeat  of  totalitarian- 
ism and  the  sweep  of  democratic  and  free  market  reforms  have  broucht 
new  opportunities  and  new  challenges  to  the  world.  Progress  toward  poS 
economic,  and  social  change  has  been  dramatic  in  o^  own  hemTspheTe.' 

Thr'LnT,^  '°f  S"^^'  "1°^^^^  «^ore  ciUzens  of  the  Americas  are  enjoying 

n«.^?nr  K  °^  ^'^""l  f^""damental  principles  of  democracy,  including  r^ 

spect  for  human  rights,  continue  to  be  embraced.  It  is  our  hope  thai  aU 

^a'«iTl•°^?^'^'"f^^"'  j°'"  ^"  '^''  democratic  revolu^n  ani  a 
last  realize  the  dream  of  a  hemisphere  of  democratic  nations. 

Jace  mant  1?^^?!?'"'''°"''  cooperation  is  greater  than  ever,  because  we 
face  many  difficult  issues  in  this  era:  drug  trafficking,  weapons  proliferation 

naUonsTZTl^T^'^^"-  ''^°l'«^«  ^^"^^'^  paS^ersEip  betwin 
suchnrnhl^  th  P^"'"'  T"^  ^^^"^°P  '^°vative  means  to  combat 
such  problems,  thus  ensunng  lasting  security  for  future  generations. 

A  century  ago.  representatives  of  the  nations  of  this  hemisphere  met  In 

Tc'ceZlT"  "^''"f'  »^^^"»--«onal  Union  of  .he  Ax^SnTepub  ics 
^p  Jl^  l^  pnncples  of  democracy,  peace,  security,  and  prosperity,  these 
member  nations  made  a  firm  commitment  to  mutual  cooperation  througS 
f^rth.rd?h  '•  ^»^f"^^«^f^.  the  Organization  of  American  States^  has 
furthered  this  commitment.  In  the  words  of  the  Charter  of  the  Organization 

a  l^ToThbertv -M  "^^^^J  h'^'--  --•-  of  America  is  to  offfrTo  man 
a  land  of  liberty  I  applaud  and  encourage  the  activity  of  the  Organization 
of  American  States  in  this  pursuit  to  ensure  that  worldwide  changes  create 
a  hemisphere  of  peace  and  prosperity.  ^ 

We  can  take  great  pride  in  what  the  Americas  have  already  achieved    But 

^nr'.lf  "'^  '^'''^-  '°  ^  ^°""-  ^"  Americans  from  North  to  South  should 
renew  their  commitment  to  fulfilling  our  forefathers'  vision  of  an  inter 
son'^f'sTr^r  n'^^'  hemisphere  of  George  Washington  and  Thomas  Jeffer- 
son   of  Simon  Bolivar  and  Jose  de  San  Martin,  establishes  an  example 

of  a'npr  ^'^^  '"''  °^  '^  ^°^'^-  ^'^h  democracy  as  the  corneSe 
rll      r  '"^  partnership,  we  can  achieve  a  revolutionary  level  of 

cooperation  among  the  countries  of  America. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  proclaim  Wednesday.  AprH  14    1993 
as    Pan  American  Day"  and  the  week  of  April  11  through  April  17*  1993* 

of  thrr^^^l""'"  ^,!f  •"^"'^"  '^"  Governors  of  the  50  sfates.  the  Ck)'vemo; 
of  the  Commonwealth  of  Puerto  Rico,  and  officials  of  other  areas  under 


21004  Federal  Register  /  Vol.  58.  No.  73  /  Monday.  April  19,  1993  /  Presidential  Documents 


the  flag  of  the  United  States  of  America  to  honor  these  observances  with 
appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  fourteenth  day 
of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


(FR  Ooc.  93-92SS 
FU«d  4-15-93;  4:20  pm| 
Billing  co<i«  319S-01-P 


lXiaU/*L*AA  ^^Tw^d^^^k/N 


ISS 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  93 
[Docfcet  No.  27262] 

High  Density  Traffic  Airports;  Slot 
Allocation  and  Transfer  IMethod 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Statement  of  policy. 


SUMMARY:  This  policy  statement  is 
issued  in  response  to  a  March  22. 1993, 
letter  sent  to  the  FAA  by  the  Air 
Transport  Association  (ATA)  on  behalf 
of  its  members.  In  its  letter,  ATA 
expresses  its  concern  about  the  dosing 
of  several  High  Density  Traffic  airports 
due  to  severe  weather  conditions  on 
March  13-15. 1993,  and  the  impact  of 
the  airport  closings  upon  slot  utilization 
requirements. 

EFFECTIVE  DATE:  April  19.  1993. 
F0«  FURTHER  INFORMATION  CONTACT: 
Patricia  R.  Lane.  Manager.  Air  Traffic 
and  Airspace  Law  Branch,  AGC-230. 
Regulations  Division.  Office  of  the  Chief 
Counsel.  800  Independence  Avenue 
SW..  Washington.  DC  20591;  telephone 
(202)  267-3491. 

Background 

On  August  18.  1992.  the  FAA 
published  in  the  Federal  Register  (57 
FR  37308),  an  amendment  to  the 
minimum  slot  usage  requirement  of 
§  93.227(a)  of  the  Federal  Aviation 
Regulations  (14  CFR  93.227(a)).  This 
amendment  increased  the  minimum  slot 
usage  percentage  from  65  percent  to  80 
percent,  effective  on  January  1,  1993.  A 
slot  that  is  not  used  or  operated  a 
minimum  of  80  percent  of  the  time 
within  the  bimonthly  reporting  period  is 
subject  to  withdrawal  by  the  FAA. 

On  March  13-15. 1993,  several 
airports,  including  three  of  the  High 
Density  Traffic  airports,  were  forced  to 


close  because  of  severe  weather 
conditions  along  the  east  coast  of  the 
United  States.  Due  to  the  airport 
closings,  many  air  carriers  and 
commuters  were  unable  to  operate  their 
slots.  Many  of  the  carriers,  through 
ATA.  have  expressed  concerns  that  they 
will  not  be  able  to  reach  the  80  percent 
minimum  usage  requirement  due  to 
their  inability  to  operate  their  slots 
during  those  3  days. 

Even  though  the  80  percent  minimum 
usage  requirement  takes  various  adverse 
factors  into  account,  such  as  occasional 
mechanical  problems  and  bad  weather, 
the  blizzard  that  forced  the  closure  of 
the  airports  was  an  extraordinary 
weather  system  of  great  intensity  and 
duration,  and  should  not  be  considered 
as  a  normal  bad  weather  occurrence. 
The  FAA  has  decided,  based  on  the 
extreme  adverse  weather,  that  operators 
should  not  be  penalized  if  they  are 
unable  to  reach  the  80  percent 
minimum  usage  requirement  due  to  the 
3-day  airport  closure. 

This  notice  announces  FAA's  policy 
that  will  allow  slot  holders  and 
operators  to  report  the  slots  as  being 
used  for  all  3  days.  In  this  way.  no 
operator  will  be  in  jeopardy  of  losing  a 
slot  merely  because  the  airport  was 
closed. 

Statement  of  Policy 

When  an  operator  submits  its 
bimonthly  use-or-lose  report,  it  may 
designate  any  slot  scheduled  for 
operation  at  a  High  Density  Traffic 
airport  on  March  13-15, 1993.  as 
operated.  The  FAA's  Office  of  Chief 
Counsel.  Slot  Administration  Office  will 
verify  that  the  submitted  slot  was 
scheduled,  and  the  FAA  will  treat  as 
used  any  slot  that  the  holder-of-record 
or  operator-of-record  was  scheduled  to 
operate  over  the  specified  3-day  period. 

Issued  in  Washington.  DC  on  April  13. 
1993. 

Josepli  M.  Del  Baizo, 

Acting  Administrator. 

(FR  Doc.  93-9087  Filed  4-16-93;  8:45  ami 
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ACTION:  Request  for  public  comments. 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  400 

Advertising  and  Labeling  as  to  Size  of 
Sleeping  Bags 

AGENCY:  Federal  Trade  Commission. 


SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on  its 
Trade  Regulation  Rule  relating  to  the 
Advertising  and  Labeling  as  to  Size  of 
Sleeping  Bags  ("Sleeping  Bag  Rule"). 
The  Commission  is  soliciting  the 
comments  as  part  of  its  periodic  review 
of  rules  and  guides. 

DATES:  Written  comments  will  be 
accepted  until  May  19. 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  Secretary.  Federal  Trade 
Commission,  room  H-159.  Sixth  and 
Pennsylvania  Avenue  NW..  Washington, 
DC  20580.  Comments  about  the 
Sleeping  Bag  Rule  should  be  identified 
as  "16  CFR  Part  400— Comment." 
FOR  FURTHER  INFORMATION  OONTACT: 
John  A.  Crowley,  Attorney,  Federal 
Trade  Commission.  Washington,  DC 
20580.  (202)  326-3280. 

SUPPLEMENTARY  INFORMATX)N:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  Impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recision. 

At  this  time,  the  Commission  solicits 
written  public  comments  concerning  the 
Commission's  Trade  Regulation  Rule 
relating  to  the  Advertising  and  Labeling 
as  to  Size  of  Sleeping  Bags. 

The  Sleeping  Bag  Rule  regulates  the 
advertising,  labeling  and  marking  of  the 
dimensions  of  sleeping  bags.  The 
Commission  found  that  the  practice  of 
labeling  sleeping  bags  by  the 
dimensions  of  the  unfinished  sizes  of 
material  used  in  their  construction  was 
misleading  consumers  about  the  actual 
finished  size  of  sleeping  bags.  To  correct 
this  misconception,  the  Sleeping  Bag 
Rule  provides  that  it  is  an  unfair  method 
of  competition  and  an  unfair  or 
deceptive  act  or  practice  to  use  the  "cut 
size"  to  describe  the  size  of  a  sleeping 
bag  in  advertising,  labeling  or  marking 
unless: 

(1)  The  dimensions  of  the  cut  size  are 
accurate  measurements  of  the  yard 
goods  used  in  construction  of  the 
sleeping  bags;  and 
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(2)  Such  "cut  size"  dimensions  are 
accompanied  by  the  words  "cut  size"; 
and 

(3)  The  reference  to  "cut  size"  is 
accompanied  by  a  clear  and 
conspicuous  disclosure  of  the  length 
and  width  of  the  finished  products  and 
by  an  explanation  that  such  dimensions 
constitute  the  finished  size.  The  rule 
then  gives  an  example  of  proper  size 
marking:  "Finished  size  33"  x  68";  cut 
size  36"  X  72"." 

The  rule  includes  examples  of  both 
proper  and  improper  representations  of 
size  descriptions.  Currently,  these 
examples  are  expressed  in  terms  of  feet. 
Under  Executive  Order  12770  of  July  25. 
1991.  and  the  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act,  all  federal 
agencies  are  required  to  use  the  SI 
metric  system  of  measurement  in  all 
procurement,  grants  and  other  business- 
related  activities  (which  includes 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.  To 
comply  with  these  provisions,  should 
the  Commission  elect  to  retain  the  rule 
after  conducting  this  review,  the 
examples  in  the  rule  will  be  altered  to 
include  the  metric  equivalent  in 
parentheses  beside  the  English 
measurements.  Thus,  the  measurements 
in  the  examples  would  be  revised  to 
read:  "Finished  size  33"  x  68"  (83.82  cm 
X  172.72  cm);  cut  size  36"  x  72"  (91.44 
cm  X  182.88  cm)".  This  is  a  technical 
amendment  to  an  illustrative  example  in 
the  rule  rather  than  a  substantive 
amendment  to  the  rule.  It  is  not 
intended  to  create  any  new  requirement 
under  the  Rule  to  use  metric  or  to  use 
metric  in  any  particular  fashion  (for 
example,  in  hundredths  of  centimeters). 
Thus,  under  the  Administrative 
Procedure  Act,  no  formal  rulemaking 
proceeding  is  necessary  to  implement 
this  revision. 

Accordingly,  the  Commission  solicits 
public  comments  on  the  following 
questions: 

(1)  Has  this  trade  regulation  rule  had 
a  significant  economic  impact  (costs  or 
benefits)  on  entities  subject  to  its 
requirements? 

(2)  b  there  a  continuing  need  for  this 
trade  regulation  rule? 

(3)  What  burdens  does  compliance 
with  this  trade  regulation  rule  place  on 
entities  subject  to  its  requirements? 

(4)  What  changes  should  be  made  to 
this  trade  regulation  rule  to  minimize 
the  economic  effect  on  such  entities? 

(5)  Does  this  trade  regulation  rule 
overlap  or  conflict  with  other  federal, 
state,  or  local  government  laws  or 
regulation^? 


(6)  Have  technology  or  economic 
conditions  changed  since  this  trade 
regulation  rule  was  issued,  and,  if  so, 
what  effect  do  the  changes  have  on  the 
rule? 

Authority:  15  U.S.Q  41-58. 

List  of  Subiects  in  16  CFR  Part  400 

Advertising,  Labeling,  Size,  Sleeping 
bags. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
(FR  Doc.  93-9092  Filed  4-16-93:  8:45  am| 
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DEPARTMEffT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

[Docket  No.  90F-01 15] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a  sweetener 
in  additional  nonalcoholic  beverages 
including  ready-to-serve  ftuit  and 
nonfiuit-flavored  beverages  and  their 
concentrates.  This  action  is  in  response 
to  a  petition  filed  by  Kraft  General 
Foods  (formerly  General  Foods  USA). 
DATES:  Effective  April  19,  1993;  written 
objections  and  requests  for  a  hearing  by 
May  19,  1993. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
TOR  FURTHER  INFORMATION  CONTACT:  F. 
Owen  Fields,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFF-333),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9523. 
SUPPtXMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
April  16.  1990  (55  FR  14133).  FDA 
announced  that  a  food  additive  petition 
(FA?  0A4198)  had  been  filed  by  General 
Foods  USA.  250  North  St..  White  Plains, 
NY  10625  (now  Kraft  General  Foods), 
proposing  that  §  172.804  Aspartame  (21 
CFR  172.804)  be  amended  to  provide  for 
the  safe  use  of  aspartame  as  a  sweetener 
in  all  nonalcoholic  beverages  where  its 


use  is  not  currently  permitted.  However, 
the  petition  does  not  include 
information  supporting  the  use  of 
aspartame  in  all  nonalcoholic  beverages. 
Therefore,  the  agency  evaluated  the 
safety  of  the  use  of  aspartame  only  in 
certain  nonalcoholic  beverages,  as 
described  more  fully  below. 

After  review  of  the  petition  was 
complete,  a  comment  was  received  on 
behalf  of  the  Stroh  Brewery  Co.  (the 
Stroh  comment),  requesting  that  FDA 
construe  any  amendments  to  the 
aspartame  regulation  resulting  from  this 
petition  as  authorizing  the  use  of 
aspartame  in  nonalcoholic  beer.  The  use 
of  aspartame  in  nonalcoholic  beer  was 
not  considered  during  review  of  FA? 
0A4198  because  the  petition  did  not 
provide  data  to  support  such  use.  For 
this  reason,  the  use  requested  in  the 
Stroh  comment  is  not  included  in  this 
amendment  to  the  regulation. 
Subsequently,  Stroh  Brewery  Co.  filed  a 
petition  (FAP  2A4324)  proposing  that 
the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
aspartame  in  beer  containing  less  than 
3  percent  alcohol  by  volume  (57  FR 
27055,  June  17, 1992).  Thus,  the  use 
requested  in  the  Stroh  comment  is 
currently  under  agency  review. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  information 
and  has  determined  that  the  use  of 
aspartame  in  the  following  additional 
beverages  is  safe:  fruit-flavored  and  fruit 
juices  that  are  nonrefrigerated  and  not 
pasteurized  or  aseptically  packaged 
(e.g.,  canned  lemonade-type  drinks): 
refrigerated  and  nonrefrigerated 
nonfriiit-flavored  beverages  (e.g.,  canned 
ice  teas);  and  nonrefrigerated 
pasteurized  or  aseptically  packaged 
diluted  fruit  juice  beverages  drinks  with 
a  pH  above  4.5  to  which  the  additive  is 
added  prior  to  pasteurization. 
Accordingly,  the  agency  concludes  that 
the  regulations  should  be  amended  in 
§  172.804(c)  to  permit  these  additional 
uses. 

Because  the  existing  approvals  for 
aspartame  were  granted  in  response  to 
a  series  of  difTerent  petitions,  the 
current  regulations  authorize 
nonalcoholic  beverage  uses  in  five 
different  paragraphs.  The  current 
decision  to  permit  use  of  aspartame  in 
additional  nonalcoholic  beverages 
removes  the  need  for  specifying  each 
individual  beverage.  Therefore,  FDA  is 
revising  the  regulations  prescribing 
approved  uses  of  aspartame  both  to  add 
the  additional  uses  set  forth  above  and 
to  simplify  the  regulation  by  grouping 
most  permitted  uses  of  aspartame  in 
nonalcoholic  beverages  and  beverage 
bases  into  §  172.804(c)(5)  and  (c)(6).  The 
agency  is  revising  §  172.804(c)(5)  to 
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include  the  dry  bases  for  tea  beverages 
currently  listed  in  paragraph  (c)(ll)  and 
is  revising  paragraph  {c)(6)  to  allow  the 
use  of  aspartame  as  a  sweetener  in 
additional  nonalcoholic  beverages.  The 
agency  is  removing  and  reserving 
§  172.804(c)(8).  (c)(ll).  and  (c)(12)  and 
incorporating  all  of  those  permitted  uses 
into  either  paragraph  (c)(5)  or  (c)(6).  The 
previously  allowed  uses  of  aspartame  in 
fruit  flavored  drinks  and  ades.  imitation 
fruit  flavored  drinks  and  ades,  tea 
beverages,  and  carbonated  beverages  are 
now  listed  as  "flavored  beverages." 
Fruit  juice  based  drinks  and  ready-to- 
serve  nonrefrigerated.  pasteurized, 
aseptically  packaged  diluted  fruit  juice 
beverages  are  now  included  in  the 
listing  as  "fruit  juice  based  beverages." 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  19, 1993.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
nformation  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 


21097 


such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition.  21  CFR 
part  172  is  amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402.  409.  701, 
706  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  341,  342.  348.  371.  376). 

2.  Section  172.804  is  amended  by 
revising  paragraphs  (c)(5)(ii)  and  (c)(6) 
and  by  removing  and  reserving 
paragraphs  (c)(8).  (c)(ll).  and  (c)(12)  to 
read  as  follows: 

S  172.804    Aspartame. 

•         •         •         •         • 

(c)«  •  • 
(5)*  •  • 
(ij)  Instant  coffee  and  tea  beverages. 


ACTION:  Final  rule. 


(6)  Ready-to-serve  nonalcoholic 
flavored  beverages,  tea  beverages,  fruit 
juice  based  beverages,  and  their 
concentrates  or  syrups. 

Dated:  March  25. 1993. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  93-8777  Filed  4-16-93;  8:45  am) 
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21  CFR  Part  172 
[Docket  No.  92F-0214] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

AGENCY:  Food  and  Drug  Administration. 
HHS. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a  Havor 
enhancer  in  malt  beverages  containing 
less  than  3  percent  alcohol  by  volume. 
This  action  is  in  response  to  a  petition 
filed  by  the  Stroh  Brewery  Co. 
DATES:  Effective  April  19.  1993;  written 
objections  and  requests  for  a  hearing  by 
May  19. 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Owen  Fields.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-207).  Food  and 
Drug  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-9523. 
SUPPl^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  17.  1992  (57  FR  27055).  FDA 
announced  that  a  food  additive  petition 
(FA?  2A4324)  had  been  filed  by  Stroh 
Brewery  Co..  100  River  PI..  Detroit.  MI 
48207-4291.  proposing  that  §  172.804 
Aspartame  (21  CFR  172.804)  be 
amended  to  provide  for  the  safe  use  of 
aspartame  in  beer  containing  less  than 
3  percent  alcohol  by  volume.  The 
petitioner  demonstrated  that  the 
addition  of  aspartame  to  such  beverages, 
even  at  levels  below  the  threshold  of 
sweetness,  results  in  a  product  with 
improved  flavor  qualities.  Thus,  the 
technical  effect  of  aspartame  described 
in  this  petition  is  that  of  a  flavor 
enhancer  rather  than  a  sweetener. 

In  FAP  2A4324.  Stroh  used  the  terms 
"beer  containing  less  than  3%  alcohol 
by  volume"  and  "mah  beverages 
containing  less  than  3%  alcohol  by 
volume"  interchangeably.  Because  FDA 
believed  that  these  terms  were 
interchangeable,  the  agency  used  the 
more  common  term  "beer"  in  its  notice 
of  filing  for  FAP  2A4324.  However, 
subsequent  to  publication  of  the  filing 
notice.  FDA  determined  that  Bureau  of 
Alcohol.  Tobacco,  and  Firearms  (BATE) 
regulations  (27  CFR  7.24(d))  state  that 
"Products  containing  less  than  one-half 
ofl  percent  (.5%)  of  alcohol  by  volume 
shall  bear  the  class  designation  'malt 
beverage'  or  'cereal  beverage.'  or  'near 
beer'"  and  that  "No  product  containing 
less  than  one-half  of  1  percent  of  alcohol 
by  volume  shall  bear  the  class 
designations  beer',  'lager  beer',  'lager', 
'ale',  'porter*,  or  'stout',  or  any  other 
class  or  type  designation  commonly 
applied  to  malt  beverages  containing 
one-half  of  1  percent  or  more  of  alcohol 
by  volume."  Because  the  petitioner 
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intended,  and  FDA  evaluated,  use  of 
aspartame  as  a  flavor  enhancer  in  all 
malt-based  beverages  containing  less 
than  3%  alcohol  by  volume  (including 
those  containing  less  than  0.5% 
alcohol),  the  agency,  in  order  to  be 
consistent  with  BATF  regulations,  will 
refer  to  these  products  in  the  regulation 
as  "malt  beverages"  rather  than  as 
"beer." 

Having  evaluated  data  in  the  petition 
and  other  relevant  material,  the  agency 
concludes  that  the  proposed  use  of  the 
food  additive  is  safe,  and  that  the 
regulations  should  be  amended  in 
§  172.804(d)  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  derision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  19, 1993.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  speciHcally  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  descripticxi  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 


objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identiHed  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFR 
part  172  is  amended  as  follows: 

PART  172— FOOD  ADOiTIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402,  409,  701, 
706  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  342.  348.  371.  376). 

2.  Section  172.804  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§172.^04    Aspartame. 


(d)  The  additive  may  be  used  as  a 
flavor  enhancer  in  chewing  gum,  hard 
candy,  and  malt  beverages  containing 
less  than  3  percent  alcohol  by  volume. 

Dated:  April  2,  1993. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  93-fl778  Filed  4-16-93;  8:45  am] 
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21  CFR  Part  172 

[Docket  No.  87F-0344] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Aspartame 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  aspartame  as  a  sweetener 
in  baked  goods  and  baking  mixes  where 
standards  of  identity  do  not  preclude  its 
use.  Generally  recognized  as  safe 
(GRAS)  ingredients  or  approved  food 


additives  shall  be  used  to  ensure 
aspartame  functionality  in  the  final 
baked  product.  This  action  is  in 
response  to  a  petition  Rled  by  the 
NutraSweet  Co. 

DATES:  Effective  April  19.  1993;  written 
objections  and  requests  for  a  hearing  by 
May  19,  1993.  The  Director  of  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51  of  a  certain  publication  in 
21  CFR  172.804(c)(23),  effective  April 
19.  1993. 

ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Owen  Fields,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-207).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington.  DC  20204,  202-254-9523. 
SUPPt^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  20,  1987  (52  FR  44636),  FDA 
announced  that  a  food  additive  petition 
(FA?  7A4044)  had  been  filed  by  the 
NutraSweet  Co..  1751  Lake  Cook  Rd.. 
Deerfield,  IL  60015,  proposing  that 
§  172.804  Asportame  (21  CFR  172.804) 
be  amended  to  provide  for  the  safe  use 
of  aspartame  as  a  sweetener  in  baked 
goods  and  baking  mixes  where 
standards  of  identity  do  not  preclude  its 
use. 

Aspartame  breaks  down  to 
diketopiperazine  (DiCP)  when  exposed 
to  prolonged  heat,  resulting  in  a  loss  of 
sweetness.  For  this  reason,  aspartame 
has  not  previously  been  considered  for 
use  in  baking.  When  aspartame  is  used 
in  a  sugar  substitute  for  table  use,  its 
label  is  required  to  include  instructions 
not  to  use  it  in  cooking  or  baking  (21 
CFR  172.804(e)(3)).  The  NutraSweet  Co. 
has  now  developed  technology  for 
combining  safe  and  suitable  ingredients 
(substances  that  are  GRAS  or  food 
additives  used  in  compliance  with  a 
regulation)  with  asparta.me  to  dolay  its 
breakdown  at  temperatures  normally 
used  in  baking  (U.S.  Patent  No. 
4,704,288  Heat  Stabilized  Sweetener 
Composition  Containing  Aspartame). 
Aspartame  protected  in  this  way  is 
effective  as  a  sweetener  in  baked  goods 
and  baking  mixes. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
food  additive  use  is  safe  and  the 
regulations  should  be  amended  by 
adding  §  172.804(c)(23)  as  set  forth 
below.  Because  stabilizing  ingredients 
are  needed  to  inhibit  decomposition  of 
aspartame  under  the  conditions  of  use 
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involved  in  baking,  the  regulation 
specifies  that  GRAS  ingredients  or 
approved  food  additives  are  to  be  used 
to  ensure  aspartame  functionality  in  the 
final  baked  product.  In  addition,  FDA  is 
setting  a  maximum  use  level  of  0.5 
percent  (5,000  parts  per  million)  in 
refrigerated  or  frozen  ready-to-bake 
products  and  finished  formulations 
prepared  for  baking  from  commercial 
dry  mixes  or  from  individual 
ingredients.  Assuming  the  expected 
level  of  breakdown  to  DKP  of  aspartame 
with  suitable  thermal  protection,  this 
maximum  prebaking  level  of  aspartame 
in  baked  goods  and  baking  mixes  will 
ensure  that  the  final  level  of  aspartame 
will  provide  adequate  sweetening. 
Excessive  decomposition  at  this 
maximum  use  level  would  result  in  a 
lack  of  aspartame  functionality.  Because 
ensuring  aspartame  functionality  in  the 
final  product  is  part  of  ciurent  good 
manufacturing  practice  (CXiMP),  FDA  is 
not  requiring  specific  ingredients  or 
conditions  for  stabilization.  This 
hmitation  on  aspartame  levels  does  not 
represent  a  conclusion  by  FDA  that 
greater  levels  are  unsafe,  but  ensures 
that  manufacturers  follow  the  CGMP 
requirements  found  in  §  172.5(a)(1)  and 
avoid  use  of  aspartame  formulations 
with  inadequate  thermal  stabilization. 
FDA  is  incorporating  by  reference,  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51,  an  analytical  method  to 
determine  the  level  of  aspartame  in 
ready-to-bake  products  and  finished 
formulations  prior  to  baking. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  19. 1993.  file 


with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shairspecifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements, 
Incorporation  by  reference. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition.  21  CFR 
part  172  is  amended  as  follows: 

PART  172— FOOD  ADDITtVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401. 402, 409,  701. 
706  of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (21  use.  321,  341,  342,  348.  371.  376). 

2.  Section  172.804  is  amended  by 
adding  new  paragraph  (c)(23)  to  read  as 
follows: 

S  172.804    Aspartame. 

(c)  •  •  • 

(23)  Baked  goods  and  baking  mixes  in 
an  amount  not  to  exceed  0.5  percent  by 
weight  of  ready-to-bake  products  or  of 
finished  formulations  prior  to  baking. 
Generally  recognized  as  safe  (GRAS) 
ingredients  or  food  additives  approved 
for  use  in  baked  goods  shall  be  used  in 


combination  with  aspartame  to  ensure 
its  functionality  as  a  sweetener  in  the 
final  baked  product.  The  level  of 
aspartame  used  in  these  products  is 
determined  by  an  analytical  method 
entitled  "Analytical  Method  for  the 
Determination  of  Aspartame  and 
Diketopiperazine  in  Baked  Goods  and 
Baking  Mixes."  October  8. 1992.  which 
was  developed  by  the  NutraSweet  Co., 
and  is  incorporated  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Copies  are  available  from 
the  Office  of  Fremarket  Approval. 
Center  for  Food  Safety  and  Applied 
Nutrition,  200  C  St.  SW.,  Washington. 
DC  20204,  or  are  available  for  inspection 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  St.  NW..  suite  700. 
Washington.  DC. 

•  0  •  •  • 

Dated:  April  2. 1993. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc  93-8779  Filed  4-16-93;  8:45  am) 
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21  CFR  Part  172 
[Docktt  No.  90F^-0017] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Modified  Food  Starch 
Treated  with  Beta-Amylase  Enzyme 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  food  starch  modified  by 
esterification  with  1-octenyl  succinic 
anhydride  and  treated  with  beta- 
amylase  enzyme  to  be  used  as  a 
stabilizer  or  emulsifier  in  nonalcoholic 
beverages  and  beverage  bases.  This 
action  is  in  response  to  a  petition  filed 
by  the  National  Starch  and  Chemical 
Corp.  of  North  America. 
DATES:  Effective  April  19, 1993;  written 
objections  and  requests  for  a  hearing  by 
May  19, 1993. 

ADDRESSES:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Zenger.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-206).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-254-9523. 
SUPPt^MENTARY  MFOMIATION:  In  a  notice 
published  in  the  Federal  Register  of 


21100         Federal  Regbter  /  Vol.  58,  No.  73  /  Monday,  April  19,  1993  /  Rules  and  Regulations 


January  31. 1990  (55  FR  3269),  FDA 
announced  that  a  food  additive  petition 
(FAP  9A4136)  had  been  aied  by 
National  Starch  and  Chemical  Corp.  of 
North  America.  Findeme  Ave.,  P.O.  Box 
6500.  Bridgewater.  NJ  08807,  proposing 
that  the  food  additive  regulations  be 
amended  to  provide  for  the  safie  use  of 
beta-unylaae  to  treat  modified  food 
starch.  In  fact,  the  food  additive  imder 
review  is  modified  food  starch,  not  beta- 
amylase,  Thus,  the  (>etition  requested, 
and  the  agency  evaluated,  the  safety  of 
starch  modified  by  esterification  with  1- 
octenyl  succinic  anhydride  and  treated 
with  beta-amy\&ae. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  food  starch  that 
is  modified  by  esterification  with  1- 
octenyl  succinic  anhydride  and  treated 
with  beto-amylase  and  is  to  be  used  as 
a  stabilizer  or  emulsifier  in  nonalcoholic 
beverages  and  beverage  bases,  as 
defined  in  §  170.3(n)(3)  (21  CFR 
170.3(n)(3))  is  safe.  The  agency  notes 
that  §  170.3(n)(3)  contains  a  list  of      - 
specific  beverages  and  beverage  bases 
that  the  beverages  covered  are  restricted 
to  those  listed,  and  that  the  list  of 
beverages  does  not  include  infant 
formulas.  The  reading  of  §  170.3(n)(3)  is 
consistent  with  the  1972  report  of  the 
National  Academy  of  Sciences/National 
Research  Council,  "A  Comprehensive 
Survey  of  Industry  on  the  Use  of  Food 
Chemicals  Generally  Recognized  as 
Safe,"  which  is  the  basis  for  the 
categories  set  out  in  §  170.3(n). 
Accordingly,  the  agency  concludes  that 
the  regulations  should  be  amended  in 
§  172.892(d)  (21  CFR  172  892(d))  as  set 
forth  below. 

In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 


documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  19,  1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 


information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives.  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFR 
part  172  is  amended  as  follows: 

PART  1 72— FOOD  ADOmVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401.  402.  409.  701. 
706  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321.  341,  342.  348,  371,  376). 

2.  Section  172.892  is  amended  by 
alphabetically  adding  a  new  entry  in  the 
table  in  paragraph  (d)  to  read  as  follows: 

§172.892    Food  Starch-modified. 

•         •         •         •         • 

(d)  •  •  • 


Umttattona 


1-Octeny)  tucclnic  anhydrtde.  no«  to  «xc«ed  3  pefcent.  foflowed  by  treatmen*  with 
a  £»»-amylas«  enzyme  that  Is  either  an  approved  food  additive  ol  Is  generally 
recognized  as  sate.. 


Limited  to  use  as  a  stabilizer  or  emulsilier  In  beverages  and  beverage  t>asas  as 
defined  In  §  170.3<n)(3)  ol  this  chapter. 


Dated:  April  2. 1993. 
Fred  R.  Shank. 

Director,  Center  for  Food  Safety  and  Applied 

Nutrition. 

(FR  Doc.  93-9061  Filed  4-16-93;  8:45  am) 
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21  CFR  Part  176 

(Docket  No.  S5F-0234] 

indirect  Food  Additives:  Paper  and 
Papert>oard  Components 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2-amino-2-methyl-l- 


propanol  as  a  dispersing  agent  in 
pigment  suspensions  to  be  applied  as 
coatings  to  paper  and  paperboard 
products  intended  for  contact  with 
aqueous  foods,  including  acidic  and 
alcoholic  foods.  This  action  responds  to 
a  food  additive  petition  filed  by  Angus 
Chemical  Co. 

DATES:  Effective  April  19,  1993;  written 
objections  and  requests  for  a  hearing  by 
May  19, 1993. 

ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
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Administration,  rm.  1-23.  12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Marvin  D.  Mack.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-254-9511. 
SUPPLEMENTARY  WFORMATlON:  In  a  noUce 
published  in  the  Federal  Register  of 
July  9. 1985  (50  FR  28033).  FDA 
announced  that  a  food  additive  petition 
(FAP  5B3851)  had  been  filed  by  Angus 
Chemical  Co..  2211  Sanders  Rd.. 
Northbrook.  IL  60062.  proposing  that 
§  176.170  Components  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods  (21  CFR  176.170)  be 
amended  to  provide  for  the  safe  use  of 
2-amino-2-methyl-l-propanol  as  a 
dispjersing  agent  in  pigment  suspensions 
to  be  applied  as  coatings  to  paper  and 
paperboard  products  intended  for  food- 
contact  use  with  aqueous  foods. 

This  amendment  to  §  176.170  reflects 
that  the  additive  is  now  cleared  for  use 
with  all  food  types.  The  previously 
regulated  uses  of  the  additive  with  food 
types  V,  Vm.  and  IX.  idenUfied  in  Table 
1  of  §  176.170(c),  combined  with  the 
new  uses,  give  clearance  for  use  of  the 
additive  with  all  food  types. 

In  its  evaluation  of  the  additive.  FDA 
reviewed  the  safety  of  both  the  additive 
and  the  starting  materials  used  to 
manufacture  the  additive.  Although  2- 
amino-2-methyl-l-propanoI  has  not 
been  found  to  cause  cancer,  it  may 
contain  residual  amounts  of  2- 
nitropropane  which  has  been  shown  to 
cause  cancer  in  test  animals.  Residual 
amounts  of  reactants  and  manufacturing 
aids,  such  as  2-nitropropane.  are 
commonly  found  as  contaminants  in 
chemical  products,  including  food 
additives.  Therefore,  the  agency  has 
evaluated  the  potential  ingestion  of  this 
carcinogenic  substance  from  its  use  in 
coatings  for  paper  and  paperboard 
products  in  contact  with  food. 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  348(c)(3)(A)),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  establishes  that  the  additive  is  safe 
for  that  use.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendment  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 
"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  firom 
tne  proposed  use  of  an  additive.  It  does 
not — and  cannot — require  proof  beyond 
any  possible  doubt  that  no  harm  will 


result  und«r  any  conceivable 
circumstance"  (H.  Kept.  2284.  85th 
Cong..  2d  sess.  4  (1958)).  This  definition 
of  safety  has  been  incorporated  into 
FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer,  or  Delaney. 
clause  of  the  ad  (section  409(c)(3)(A)) 
provides  further  that  no  food  additive 
shall  be  deemed  to  be  safe  if  it  is  found 
to  induce  cancer  when  ingested  by  man 
or  animal. 

In  the  past.  FDA  often  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safety  ^ 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6. 
published  in  the  Federal  Register  of 
April  2. 1982 147  FR  14138).  FDA 
explairted  the  basis  for  approving  the 
use  of  a  color  additive  that  has  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision.  FDA  has  approved  the  use 
of  other  color  additives  and  food 
additives  on  the  same  basis.  An  additive 
that  has  not  been  shown  to  cause 
cancer,  but  that  contains  a  carcinogenic 
impurity,  may  properly  be  evaluated 
under  the  general  safety  clause  of  the 
statute  using  risk  assessment  procedures 
to  determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.  2d  322  (6th  Cir. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
decision  to  list  this  color  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA's 
action  and  affirmed  the  listing 
regulation. 

II.  Safety  of  the  Petitioned  Use 

FDA  estimates  that  the  petitioned  use 
of  2-amino-2-raethyl-l-propanol  will 
result  in  extremely  low  levels  of 
exposure  to  this  additive.  The  agency 
has  estimated  a  probable  daily  intake  of 
2-amino-2-methyl-l-propanol  based  on 
considerations  such  as  the  migration  of 
the  additive  under  the  most  severe 
intended  use  conditions  and  the 


probable  concentratioD  of  tb«  additirB 
in  food  from  food-contact  articlea  that 
contain  this  subctanoe.  The 
concentration  of  the  additive  in  the 
daily  diet  resulting  from  the  prof>o«ed 
use  in  coatings  for  contact  with  aqueous 
foods,  including  addic  and  alcoholic 
foods,  is  expected  to  be  no  greater  than 
0.11  part  p)er  miUion. 

FE)A  does  not  ordinarily  consider 
chronic  testing  to  be  necessary  to 
determine  the  safety  of  an  additive 
whose  use  will  result  in  such  low 
exposure  levels  (Refs.  1  and  2).  and  the 
agency  has  not  required  such  testing  in 
this  case.  However,  the  agency  has 
reviewed  available  data  from  a  1-year 
feeding  study  in  dogs  and  other  data. 
Based  on  this  study  and  other  data,  and 
the  low  level  of  exposure  to  2-amino-2- 
methyl-l-propianol.  the  agency 
concludes  that  there  is  an  adequate 
margin  of  safety  for  the  propxisiad  use  of 
the  additive. 

Because  2-amino-2-methyl-l-prop>anol 
itself  has  not  been  shown  to  cause 
cancer,  the  anticancer  clause  of  the  act 
does  not  apply  to  it.  However.  FDA  has 
evaluated  the  safety  of  this  additive 
under  the  general  safety  clause, 
considering  all  available  data  and  using 
risk  assessment  procedures  to  estimate 
the  upper  bound  Umit  of  risk  presented 
by  the  carcinogenic  chemical,  2- 
nitropropane,  that  may  be  present  as  an 
impurity  in  the  additive.  Based  on  this 
evaluation,  the  agency  has  concluded 
that  the  additive  is  safe  under  the 
proposed  conditions  of  use. 

Tne  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives  that  contain 
carcinogenic  impurities  (see  e.g..  49  FR 
13018  at  13019.  April  2.  1984).  This  risk 
evaluation  of  the  carcinogenic  impurity. 
2-nitropropane,  has  two  a.«;pects:  (1) 
Assessment  of  the  worst-case  exposure 
to  the  impurity  from  the  prop>osed  use 
of  the  additive;  and  (2)  extrap>oIation  of 
the  risk  observed  in  the  animal 
bioassays  to  the  conditions  of  probable 
exposure  to  humans. 

A.  2-Nitropropane 

Based  on  the  fraction  of  the  daily  diet 
that  may  be  in  contact  with  surfaces 
containing  2-amino-2-methyl-l- 
propjanol  and  on  the  level  of  2- 
nitropropane  that  may  be  present  in  the 
additive.  FDA  estimated  the 
hypothetical  worst-case  exposure  to  2- 
nitropropane  from  the  use  of  2-amino-2- 
raethyl-1-propanol  in  pigmented 
coatings  contacting:  (1)  Aqueous  foods, 
including  addic  and  alcoholic  foods,  to 
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be  0.6  nanogram  per  person  per  day  (ng/ 
p/d),  and  (2)  when  in  contact  with  all 
types  of  foods,  to  be  1  ng/p/d  (Refs.  3 
and  4). 

The  agency  used  data  from  three 
inhalation  studies  on  2-nitropropane 
with  rats  to  estimate  the  upper-bound 
limit  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
from  the  proposed  use  of  2-amino-2- 
methyl-1-propanol  (Refs.  5,  6.  and  7). 
The  results  of  these  bioassays 
demonstrated  that  2-nitropropane  was 
carcinogenic  in  rats  under  the 
conditions  of  the  study.  The  test 
material  caused  significantly  increased 
incidences  of  hepatocellular  tumors  in 
male  and  female  rats  by  the  inhalation 
route. 

The  Center  for  Food  Safety  and 
Applied  Nutrition's  Cancer  Assessment 
Committee  reviewed  these  bioassays 
and  other  relevant  data  available  in  the 
literature  and  concluded  that  the 
Gndings  of  carcinogenicity  were 
supported  by  this  information  on  2- 
nitropropane  (Ref.  8).  The  committee 
further  concluded  that  an  estimate  of 
the  upper-bound  level  of  lifetime 
human  risk  from  potential  exposure  to 
2-nitropropane  stemming  from  the 
proposed  use  of  2-amino-2-methyl-l- 
propanol  could  be  calculated  from  the 
bioassays. 

The  agency  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  rat  experiments  to 
the  very  low  doses  that  might  be 
encountered  under  the  proposed 
conditions  of  use.  This  procedure  is  not 
likely  to  underestimate  the  actual  risk 
from  very  low  doses  and  may.  in  fact, 
exaggerate  it  because  the  extrapolation 
models  used  are  designed  to  estimate 
the  maximum  risk  consistent  with  the 
data.  For  this  reason,  the  estimate  can  be 
used  with  confidence  to  determine  with 
reasonable  certainty  whether  any  harm 
will  result  from  the  proposed  conditions 
and  levels  of  use  of  the  food  additive. 

Based  on  a  worst-case  exposure  of  no 
more  than  1  ng/p/d,  FDA  estimates  that 
the  upper-bound  limit  of  individual 
lifetime  risk  from  the  potential  exposure 
to  2-nitropropane  from  the  use  of  2- 
amino-2-methyl-l-propanol  in 
pigmented  coatings  contacting  all  types 
of  food  is  6  X  lO^"*  or  6  in  10  billion 
(Ref.  9).  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
actual  lifetime  averaged  individual  daily 
exposure  to  2-nitropropane  is  expected 
to  be  substantially  less  than  the 
estimated  daily  intake,  and  therefore, 
the  calculated  upper-bound  limit  of  risk 
would  be  less  than  6  x  lO"'".  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from  the 


exposure  to  2-nitropropane  that  might 
result  bom  the  proposed  use  of  2- 
amino-2-methyl-l-propanol  in  contact 
with  food. 

B.  Need  for  Specifications 

The  agency  has  also  considered 
whether  a  speciBcation  is  necessary  to 
control  the  amount  of  2-nitropropane 
impurity  in  the  food  additive.  The 
agency  finds  that  a  specification  is  not 
necessary  for  the  following  reasons:  (1) 
Because  of  the  low  level  at  which  2- 
nitropropane  may  be  expected  to  remain 
as  an  impurity  following  production  of 
the  additive,  the  agency  would  not 
expect  this  impurity  to  become  a 
component  of  food  at  other  than 
extremely  low  levels:  and  (2)  the  upper- 
bound  hmit  of  lifetime  risk  from 
exposure  to  this  impurity,  even  under 
worst  case  assumptions,  is  very  low,  6 
in  10  billion. 

C.  Conclusion  on  Safety 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed 
uses  for  the  additive  in  paper  and 
paperboard  products  in  contact  with 
aqueous  foods,  including  acidic  and 
alcoholic  foods,  is  safe,  and  §  176.170 
should  be  amended  as  set  forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

III.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  Hnding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IV.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  19, 1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 


thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

V.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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New  York.  NY,  pp.  24-33. 1985. 

3.  Memorandum  dated  August  30. 1985, 
from  Food  Additive  Chemistry  Evaluation 
Branch  to  indirect  Additives  Branch,  "FAP 
5B3851— 2-Nitropropane  (2-NP)." 

4.  Memorandum  dated  September  25, 
1985.  from  Food  Additive  Chemistry 
Evaluation  Branch  to  Indirect  Additives 
Branch.  "FAPs  0B3486  &  5B3851.  2- 
Nitropropane  (2NP)  and  Formaldehyde." 

5.  GrifTm.  T.  B..  K.  F.  Benitz,  R.  Coulston, 
and  I.  Rosenblum.  "Chronic  Inhalation 
Toxicity  of  2-Nitropropane  in  Rats"  (Abstract 
No.  3),  The  Pharmacologist.  20:145. 1978. 

6.  Griffin.  T.  B..  F.  Coulston.  and  A.  A. 
Stein.  "Chronic  Inhalation  Exposure  of  Rats 
to  Vapors  of  2-Nitropropane  at  25  ppm," 
Ecotoxicology  Environmental  Safety,  4:267- 
281. 1980. 

7.  Griffin.  T.  B..  A.  A.  Stein,  and  F. 
Coulston.  "Histologic  Study  of  Tissue  and 
Organs  from  Rats  Exposed  to  Vapors  of  2- 
Nitropropane  at  25  ppm."  Ecotoxicology 
Environmental  Safety,  5:194-201, 1981. 
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8.  Memorandum  of  confarence,  from  the 
Cancer  Assessment  Committee,  "2- 
Nitropropane,"  dated  August  12, 1983. 

9.  Memorandum  from  the  Quantitative 
Risk  Assetsment  Ckimmittee,  "Risk 
Assessments  for  the  Presence  of  the 
Carcinogen,  2-Njtropropane.  in  Food."  dated 
April  7. 1986. 

List  of  Subjects  in  21  CFR  Part  176 

Food  ftdditives,  Food  packaging. 
Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  176  is 
amended  as  follows: 

PAFTT  176— INDIRECT  FOOD 
ADDITIVES:  PAPER  AND 
PAPERBOARO  COHAPONENTS 

1.  The  authority  citation  for  21  CFR 
part  176  continues  to  read  as  follows: 

Authority:  Sees.  201.  402.  406,  409,  706  of 
the  Federal  Food.  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  346,  348,  376). 


2.  Section  176.170  is  amended  in  the 
table  in  paragraph  (a)(5}  by  revising  the 
entry  for  "2-Amino-2-methyl-l-propanol 
(CAS  Reg.  No.  124-68-5)"  under  the 
heading  "Limitations"  to  read  as 
follows: 

§176.170    Contponwrts  of  papar  and 
paparboard  in  contact  wHh  aquaoua  and 
fatty  fooda. 


(a)  •  •  • 
(5)  •  •  • 


List  of  Subdanoea 


Umiiabans 


2AmJi»-2-fnettiy(-l-prop«nol  (CAS  Refl.  No.  124-68-5) 


Dated:  April  8, 1993. 
Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

IFR  Doc.  93-9063  Filed  4-16-93;  8:45  am) 

BiUJNO  CODE  41<0-01-f 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 

RtN1219-AA11 

Safety  Standards  for  Underground 
Coal  Mine  Ventilation;  Correction 

AGENCY:  Mine  Safety  and  Health 
Administration  (MSHA).  Labor. 
ACTION:  Correction. 


SUMMARY:  This  document  corrects  the 
preamble  to  the  final  rule  for  safety 
standards  for  underground  coal  mine 
ventilation  that  appeared  in  the  Federal 
Register  on  May  15. 1992  (57  FR  20868). 
EFFECTIVE  DATE:  April  19.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director.  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  phone  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  May  15. 1992.  MSHA  published  a 
final  rule  to  revise  its  safety  standards 
for  luaderground  coal  mine  ventilation. 
This  document  deletes  language  that 
erroneously  appeared  in  the  preamble 
discussion  of  the  definition  of  "air 
course". 

On  page  20870,  in  the  second  column 
under  "Section  75.301  Definitions",  first 
paragraph,  the  second  sentence  reads, 


Fof  us«  as  a  dtsperuni  for  pijjmert  suspension  at  a  lev«  not  to  exceed  0  25 
pwceni  t)y  wetgfK  of  pigment.  The  auspMiwon  Is  U8«)  as  a  component  of  coal- 
ings lof  papw  and  papeftioard  ondar  condfeions  of  uae  descf«M  m  paragrapti 
(c)  of  this  section,  ^alcM  2,  oondibons  of  us«  E  through  G 


"The  Agency  does  not  consider  air 
courses  that  are  common  only  at  each 
end  to  be  the  same  air  course  if  the 
separation  between  the  common 
openings  is  more  than  600  feet." 

After  reviewing  the  preamble  and  the 
definition  of  air  course  in  the  rule. 
MSHA  has  found  that  the  sentence  is 
inconsistent  with  both  other  language  in 
the  preamble  and  the  final  rule  itself  In 
particular,  this  sentence  conflicts  with 
the  immediately  preceding  paragraph  in 
the  p^reamble  discussion  of  the 
definition  of  air  course.  Because  it  was 
inadvertently  included  in  the  preamble 
and  MSHA  did  not  intend  that  an  air 
course  be  interpreted  consistent  with 
that  sentence  this  notice  deletes  the 
sentence. 

Correction  of  Publication 

In  the  preamble  to  the  fmal  rule  for 
safety  standards  for  underground  coal 
mine  ventilation  that  appeared  in  the 
Federal  Register  on  May  15. 1992  (57 
FR  20868).  the  following  correction  is 
mad%: 

1.  On  page  20870.  in  the  second 
column  under  "Section  75.301 
Definitions",  first  paragraph,  the  second 
sentence,  which  reads,  "The  Agency 
does  not  consider  air  courses  that  are 
common  only  at  each  end  to  be  the  same 
air  course  if  the  separation  between  the 
common  openings  is  more  than  600 
feet"  is  deleted. 

Dated:  April  12. 1993. 

Edward  C.  Hugler, 

Acting  Assistant  Secretary  for  Mine  Safety 
and  Health. 

IFR  Doc.  93-8997  Piled  4-16-93;  8:45  ami 

BnXMa  CODE  4S10-O-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  110 

[CGD1  91-063] 

Special  Anchorage  Area:  Deep  Bay, 
Lake  Champlain,  NY 

AGENCY:  Coast  fcuard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  adopUng 
regulations  to  establish  a  special 
anchorage  area  in  Lake  Champlain.  Tliis 
anchorage  is  located  in  the  waters 
contiguous  to  Point  Au  Roche  State 
Park,  New  York  in  an  area  known  as 
Deep  Bay.  The  New  York  State  Office  of 
Parks.  Recreation  and  Historic 
Preservation  requests  this  area  be 
designated  as  a  special  anchorage  for 
usage  by  recreational  craft.  This  final 
rule  will  provide  a  safe  anchorage  well 
away  from  fairways  where  vessels  not 
more  than  65  feet  in  length  can  remain 
unlighted  at  night  and  during  periods  of 
reduced  visibihty.  There  are  no  such 
anchorages  available  in  the  immediate 
area. 

EFFECTIVE  DATE:  May  19. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  J.J.  Gleason. 
Waterways  Management  Officer,  Coast 
Guard  COTF  New  York  (212)  668-7902. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Infortnatioa 

The  drafters  of  this  notice  are  LTJG  J.J. 
Gleasort.  Captain  of  the  Fort.  New  York 
and  LCDR  J.  Stieb.  Project  Attorney, 
First  Coast  Guard  District.  Legal  Office. 
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Regulatory  History 

On  April  14, 1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Special  Anchorage 
Area:  Deep  Bay,  Lake  Qiamplain,  NY" 
in  the  Federal  Register  (57  FR  12891). 
The  Coast  Guard  did  not  receive  any 
letters  commenting  on  the  proposal.  A 
public  hearing  was  not  requested  and 
one  was  not  held. 

Background  and  Purpose 

On  September  12. 1991  the  New  York 
State  Office  of  Parks,  Recreation  and 
Historic  Preservation  (hereafter,  the 
State)  requested  this  area  be  designated 
a  special  anchorage  to  facilitate  the 
mooring  of  transient  recreational  craft. 
The  State  has  documented  the  usage  of 
this  area  over  the  past  ten  years,  1980 
through  1990,  and  feels  this  designation 
is  necessary  to  sanction  and  better 
manage  this  usage.  This  designation 
would  substantially  enhance  the 
utilization  of  this  area  by  providing  an 
orderly  mooring  scheme.  The  State  will 
administer  this  mooring  area  by  issuing 
temporary  permits  for  its  use.  The 
existing  facilities,  which  include  ar 
floating  dock,  sewage  pumpout  station 
and  a  boat  launch  would  be  available  to 
all  permit  holders.  This  area  will  be 
available  to  the  general  public  and  will 
be  able  to  accommodat^up  to  63 
vessels,  no  greater  than  40  feet  in  length. 
The  requestor  will  install  State 
maintained  aids  to  navigation  which 
will  mark  a  clear  channel  for  ingress 
and  egress  of  vessels  from  the  mooring 
field. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  The  area  has  always 
been  a  designated  anchorage  ground, 
this  regulation  merely  makes  its 
utilization  more  available  to  the  general 
population,  in  particular,  recreational 
vessel  operators.  Establishment  of  this 
proposed  special  anchorage  will  not 
require  dredging  or  result  in  increased 
cost  to  any  segment  of  the  public. 

Small  Entities 

For  reasons  already  specified  in  the 
Regulatory  Evaluation  section  of  this 
rule,  the  Coast  Guard  has  determined 
that  this  rule  will  have  a  minimal 
adverse  impact  on  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 


that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  documentation. 
This  rule  will  not  have  any  impact  on 
the  human  environment  or 
environmental  conditions,  in  general, 
and  is  solely  an  administrative  action 
which  will  sanction  the  historical  use  of 
this  area.  A  categorical  exclusion 
determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Final  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
110  as  follows: 

PART  110— [AMENDED] 

1.  The  authority  citation  for  33  CFR 
part  110  continues  to  read  as  follows: 

Authority:  33  U.S.C.  471.  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  In  §  110.8,  paragraph  (i)  is  added  to 
read  as  follows: 

}  110.8    Laka  Champlain,  N.Y.  and  VT. 

[\)  Point  Au  Roche.  New  York.  The 
waters  of  Deep  Bay  north  of  a  line 
drawn  shore  to  shore  along  the 
44''46'14"N  line  of  Latitude. 

Note:  Anyone  wishing  to  occupy  a  mooring 
in  this  area  shall  obtain  a  permit  from  the 
New  York  State  Office  of  Parks,  Recreation  & 
Preservation. 

Dated:  April  5. 1993. 
J  J).  Sipes, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
First  Coast  Guard  District. 

(FR  Doc.  93-«988  Filed  4-16-93;  8:45  am) 
BIUMO  COOC  4t10-14-ll 


33  CFR  Part  110 
[CGD1  91-1671 

Special  Anchorage  Area:  Lower 
Hudson  River,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  adopting 
regulations  to  establish  a  special 
anchorage  area  in  the  Lower  Hudson 
River  in  the  waters  contiguous  to  the 
Manhattan  shoreline.  This  anchorage  is 
located  north  of  the  George  Washington 
Bridge  and  changes  the  designation  of 
Federal  Anchorage  18-B  from  a  general 
anchorage  ground  to  a  special  anchorage 
area.  The  co-applicants.  New  York  City 
Department  of  Parks  &  Recreation  and 
Dyckman  Marine  Venture,  LTD., 
requested  this  area  be  designated  as  a 
special  anchorage  area  to  increase 
access  and  recreation  options  for  the 
public.  This  regulation  will  provide  an 
anchorage  where  vessels  65  feet  or  less 
in  length  can  remain  unlighted  at  night 
and  during  periods  of  reduced  visibility. 
There  are  no  such  anchorages  available 
in  the  immediate  area. 
EFFECTIVE  DATE:  May  19, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (junior  grade)  L.  D.  Johnson, 
Waterways  Management  Officer,  Coast 
Guard  COTP  New  York  (212)  668-7902. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  LTJG  L. 
D.  Johnson,  Captain  of  the  Port,  New 
York  and  LCDR  J.  Stieb,  Project 
Attorney,  First  Coast  Guard  District, 
Legal  Office. 

Regulatory  History 

On  May  8, 1992,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  "Special  Anchorage 
Area;  Lower  Hudson  River,  NY"  in  the 
Federal  Register  57  FR  19831.  The 
Coast  Guard  received  one  (01)  letter 
commenting  on  the  proposal.  A  public 
hearing  was  not  requested  and  one  was 
not  held. 

Background  and  Purpose 

The  co-applicants.  New  York  City 
Department  of  Parks  &  Recreation  and 
Dyckman  Marine  Venture  Ltd., 
requested  this  area  be  designated  a 
special  anchorage  area  to  enhance 
access  and  use  of  this  waterway,  and 
increase  the  recreational  options  for  the 
public.  The  area  is  presently  designated 
a  federal  anchorage,  FA  18-B,  and  is 
described  in  paragraph  110.155(c)(4),  of 
this  title.  The  anchorage  ground,  as 
presently  designated,  was  established 
sometime  prior  to  December  12, 1967  by 
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the  Department  of  the  Army.  December 
12, 1967  is  the  same  date  the  Coast 
Guard  assumed  administrative  and 
regulatory  control  of  federally 
established  anchorages.  The  Coast 
Guard  does  not  have  any  record  of  this 
anchorage  ground  being  used  for  its 
intended  purpose  as  a  commercial  deep 
draft  anchorage  or  as  a  naval  vessel 
auxiliary  anchorage.  The  area  is  used  by 
recreational  vessels  under  the 
jurisdiction  of  the  New  York  City 
Department  of  Parks  and  Recreation. 
Howrever,  the  city  would  prefer  to  have 
this  area  federally  designated  to  increase 
the  amount  of  mooring  space  available 
to  the  recreational  boating  population. 

This  designation  will  cnange  this 
anchorage  from  a  general  anchorage 
ground  to  a  special  anchorage  area 
where  vessels  65  feet  or  less  could 
remain  unlighted  at  night  and  during 
periods  of  limited  visibility  without 
hazarding  maritime  traffic  in  the  area. 
This  area  is  located  adjacent  to  the 
existing  facilities  at  the  Dyckman  Street 
Marina.  There  are  currently  no  such 
anchorages  available  in  the  immediate 
area.  The  co-applicants  will  administer 
this  mooring  area  by  issuing  permits  for 
its  use  and  provide  oversight  to  ensure 
the  area  is  operated  within  applicable 
Coast  Guard  guidelines.  Upon  approval, 
the  co-applicants  will  make  available  an 
area  for  docking  and  storage,  and  will 
also  provide  free  sewage  pumpout 
services  for  all  vessels  holding  valid 
mooring  permits.  This  special  anchorage 
area  will  be  available  to  the  general 
public.  The  requestor  will  establish 
private  lighted  aids  to  navigation, 
approved  by  the  Coast  Guard,  to  ensure 
the  area  is  adequately  marked. 

Discussion  of  Comments  and  Changes 

The  only  comment  received  was  a 
written  response  firom  the  Towboat  and 
Harbor  Carriers  Conference,  a 
conference  of  the  American  Waterways 
Operators,  Atlantic  Region.  The 
responder  is  against  the  establishment 
of  this  special  anchorage  for  the 
following  reasons;  objection  to  changing 
the  use  of  the  area  from  a  commercial 
to  a  recreational  anchorage  due  to  loss 
of  anchorage  space,  objection  to  the 
preamble  in  the  proposed  rulemaking 
which  stated  that  the  Coast  Guard  had 
no  records  of  commercial  utilization  of 
the  anchorage,  and  objection  to  the 
mooring  of  recreational  vessels  along  a 
commercial  waterway  due  to  potential 
wake  problems  and  general  safety 
concerns. 

In  resfmnse  to  those  allegations  the 
Coast  Guard  offers  the  following: 

1.  The  iarea  to  be  designated  as  a 
special  anchorage  is  Federal  Anchorage 
18-B  (FA1&-B)  which  is  surrounded  to 


the  north,  south  and  west  by  other  much 
larger  anchorages.  Federal  Anchorages 
16, 17. 18A  and  19  are  all  within  less 
than  1  mile  of  FA  18-B  and  comprise 
over  97  percent  more  anchorage  area 
than  is  being  lost  by  this  designation. 
Federal  Anchorages  16, 17, 18A  and  19 
are  equivalent  anchorages  to  FA  18-B 
and  therefore  the  redesignation  of  this 
anchorage  does  not  significantly  reduce 
the  amount  or  type  of  anchorage  area 
used  by  non-recreational  vessels.  The 
Coast  Guard  received  no  comments  from 
vessel  owners  regarding  the 
redesignation  of  this  anchorage. 

2.  The  wake  problem  and  other  safety 
concerns  are  recognized.  However, 
several  other  special  anchorages  already 
exist  along  this  waterway.  Although 
there  have  been  some  problems  noted  in 
the  past  regarding  the  interaction  of 
commercial  and  recreational  vessels  the 
Coast  Guard  feels  this  should  not  be 
considered  an  unreasonable  hazard  that 
outweighs  the  benefit  of  additional  safe 
moorings.  For  added  safety,  the 
dimensions  of  FA  188  were  modified  in 
the  proposed  regulation  to  facilitate  its 
use  by  narrowing  its  western  limits  by 
50  percent,  thereby  moving  the 
anchorage  further  from  the  active 
channel.  A  private  aid  to  navigation 
system  will  also  be  established  in  the 
area  to  better  mark  its  bounds.  No  such 
system  presently  exists. 

No  changes  to  the  proposal  have  been 
made  to  this  rule  as  a  result  of  the 
comments  received. 

Regulatory  Evaluation 

This  regulation  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary.  The  area  has  always  been 
a  designated  anchorage  ground,  this 
regulation  merely  makes  its  utilization 
more  available  to  the  general 
population,  in  particular,  recreational 
vessel  operators.  Establishment  of  this 
special  anchorage  area  will  not  require 
dredging  or  result  in  increased  cost  to 
any  segment  of  the  public. 

Small  Entities 

For  reasons  already  specified  in  the 
Regulatory  Evaluation  section  of  this 
rule,  the  Coast  Guard  has  determined 
that  this  rule  will  have  a  minimal 
adverse  impact  on  small  entities. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq). 
that  this  final  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  documentation. 
This  rule  will  not  resuh  in  any 
significant  cumulative  impact  on  the 
human  environment  or  environmental 
conditions,  in  that  the  proposed 
regulation  will  merely  redesignate  an 
existing  anchorage.  A  categorical 
exclusion  determination  is  available  in 
the  docket. 

List  of  Subjects  in  33  CFR  Fart  110 

Anchorage  grounds. 
Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part 
110  as  follows: 

PARTI  10-4AMENDED] 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  471.  2030.  2035  and 
2071:  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  arc  also  issued  under  33  U.S.C.  1223 
and  1231. 

2.  In  §  110.60,  paragraph  (o-3)  is 
added  after  the  note  to  read  as  follows: 

S 1 10.60    Port  of  New  York  and  vicinity. 


lo-3)  Hudson  River.  North 
Manhattan.  That  area  enclosed  by 
coordinates  starting  at  40''51'08.0"  N.. 
073°56'36.1''  W..  to  40°51'09.5"  N.. 
073°56'40.9"  W..  to  40''52'08.1"  N., 
073»55'57.0''  W.,  thence  along  the 
shoreline  to  the  point  of  the  beginning. 

3.  Section  110.155(c)(4)  is  removed 
and  reserved. 


21106         Federal  Register  /  Vol.  58.  No.  73  /  Monday.  April  19.  1993  /  Rules  and  Regulations 


Dated:  April  S.  1993. 

)J).Sip«. 

Rear  Admiral,  U.S.  Coast  Guaid,  Coaunander. 
Fint  Coast  Guard  District. 

IFR  Doc  93-«g89  FU«d  4-16-93;  8:45  md| 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dodwl  Na  92-311;  m»-«1321 

Radio  Broadcasting  Services;  Iron 
River,  Wt 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
297C2  to  Iron  River,  Wisconsin,  as  that 
community's  first  local  transmission 
service  in  response  to  a  petition  filed  by 
James  V.  Lien,  Norma  G.  Lien  and 
Lenard  G.  Harvey.  See  58  FR  4974, 
January  19, 1993.  The  coordinates  for 
Channel  297C2  are  46-35-19  and  91- 
14-44.  There  is  a  site  restriction  12.3 
kilometers  [7.7  miles)  east  of  the 
community.  Canadian  concurrence  has 
been  obtained  for  this  allotment.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  May  28, 1993.  The 
window  period  for  filing  applications 
for  Channel  297C2  at  Iron  River  will 
open  on  June  1, 1993.  and  close  on  July 
1, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-311. 
adopted  March  22, 1993,  and  released 
April  13, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  {room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Services,  Inc..  2100  M  Street  NW..  suite 
140.  Washington.  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 


i7&2oa 

2.  Section  73.202(bl.  the  Table  of  FM 
AllotuMnts  under  Wisconsin,  is 
amended  by  adding  Iron  River.  Channel 
297C2. 

Federal  Ccnnnranicatioiu  Commiasion. 
Mkbael  C  Roger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

(FR  Doc  93-9010  Filed  4-16-93;  8:45  am) 
w  i.sw  COOK  tna-om 


47  CFR  Part  73 

[MM  Docket  No.  92-278;  RM-SIIS] 

Radio  Broadcasting  Services;  Harlem, 
GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  236C3  for  Channel  236A  at 
Harlem.  Georgia,  at  the  request  of  GMR 
Broadcasting.  Inc.  See  57  FR  57410. 
December  4, 1992.  Channel  236C3  can 
be  allotted  to  Harlem.  Georgia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
13.3  lulometers  (8.3  miles)  northwest,  in 
order  to  avoid  a  short-spacing  to  a 
construction  permit  for  Station 
WMKO(FM),  Channel  235C3.  Millen. 
Georgia.  The  coordinates  for  Channel 
236C3  at  Hariem  are  North  Latitude  33- 
29-22  and  West  Longitude  82-25-28. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  28. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls,  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-278, 
adopted  March  17, 1993,  and  released 
April  13. 1993.  The  hill  text  of  tliis 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  "Transcription 
Service.  Inc..  (202)  857-3800. 1919  M 
Street  NW.,  room  246,  or  2100  M  Street 
NW.,  Suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Atharily:  47  U.SC  154. 303. 

173.202    [AraeiMJMq 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  236A  and  adding 
Channel  236C3  at  Harlem. 

Federal  Communicatkwn  Commission. 
Mich —I  C  Kager. 

Chief,  Allocations  Branch,  Policy  ottd  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  93-9013  Filed  4-16-93;  8:45  am) 

MLUNQCOOC  tTM-«1-m 


47  CFR  Part  73 

[MM  Docket  No.  92-229;  RM-8083] 

Radio  Broadcasting  Services; 
Brookings,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  KURY  Radio,  Inc.,  substitutes 
Channel  237C2  for  Channel  237C3  at 
Brookings.  Oregon,  and  modifies  Station 
KURY's  license  to  specify  operation  on 
the  higher  class  channel.  See  57  FR 
47027,  Oct<*er  14, 1993.  Channel  237C2 
can  be  allotted  to  Brookings  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  Station  KURY's 
licensed  transmitter  site,  at  coordinates 
North  Latitude  42-07-23  and  West 
Longitude  124-17-56.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  May  28. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-229. 
adopted  March  24.  1993.  and  released 
April  13.  1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Service. 
Inc..  (202)  857-3800,  2100  M  Street 
NW..  Suite  140.  Washington.  EX:  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 
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173.202    [AmwHtod] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  removing  Channel  237C3  and  adding 
Channel  237C2  at  Brookings. 
Federal  Communications  Commission. 
MichMl  C  Ruger, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc  93-9012  Filed  4-1&-93;  8:45  am] 
BiujNQ  cooe  sna-M-M 


47CFRPart73 

[MM  Docket  No.  92-239;  RM-8089] 

Radio  Broadcasting  Services;  Cusseta. 
QA      11 


AGENCYi  Federal  Communications 
Commission 

ACTWN:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
279A  to  Cusseta,  Georgia,  as  that 
community's  first  local  aural 
transmission  service,  at  the  request  of 
Chattahoochee  Coiuity  Broadcasting. 
See  57  FR  49161.  October  30, 1992. 
Channel  279A  can  be  allotted  to  Cusseta 
at  petitioner's  desired  transmitter  site, 
in  compliance  with  the  minimum 
distance  separation  requirements  of  the 
Commission's  Rules  without  the 
imposition  of  a  site  restriction.  The 
coordinates  for  Channel  279A  at  Cusseta 
are  North  Latitude  32-18-18  and  West 
Longitude  84-46-30.  With  this  action, 
this  proceeding  is  terminated. 

DATES:  Effective  May  28. 1993.  The 
window  period  for  filing  applications 
will  open  on  June  1, 1993,  and  close  on 
July  1,1993. 

FOR  FliRTHeR  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPt^MENTARY  WFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-239, 
adopted  March  17, 1993,  and  released 
April  13. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street.  NW.. 
Washington.  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800.  1919  M 
Street  NW.,  room  246.  or  2100  M  Street 
NW.,  suite  140.  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 


Radio  broadcasting. 


PARr73-{AMENOEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Anlfaority:  47  U.S.C  t54,  303. 
173.202    [Amsnded] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Cusseta.  Channel  279A. 

Federal  Communications  Commission. 
Michael  C  Ruger. 

Chief,  Allocations  Bmnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doa  93-9014  Filed  4-16-93;  8:45  am) 
BiUMO  cooe  snt-ot-M 


47  CFR  Part  76 

[MM  Docket  No.  92-263;  FCC  90-145] 

Cable  Act  of  1992— Consun>er 
Protection  and  Customer  Service 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  By  this  Report  and  Order 
("Order"),  the  Commission  implements 
section  632  of  the  Communications  Act 
of  1934.  as  amended  by  section  8  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992  ("Cable 
Act  of  1992"  or  "1992  Act").  That 
provision  governs  the  establishment, 
implementation  and  enforcement  of 
customer  service  standards  for  cable 
operators  nationwide.  The  Notice  of      ' 
Proposed  Rule  Making  in  this 
proceeding  sought  comment  on  issues 
concerning  the  implementation  of 
section  8  of  the  Cable  Act  of  1992.  This 
action  is  taken  in  order  to  comply  with 
the  1992  Act. 

EFFECTIVE  DATE:  July  1.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  E.  Aronowitz.  Mass  Media  Bureau, 
Policy  and  Rules  Division,  (202)  632- 
7792  or  David  Krech,  Office  of 
Legislative  Affairs,  (202)  632-6405. 
SUPPt^EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  92-263, 
FCC  93-145,  adopted  March  11, 1993. 
and  released  April  7,  1993.  The 
complete  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  houre  in  the 
FCC  Reference  Center,  1919  M  Street 
NW..  Washington,  DC.  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service  (ITS),  at  (202)  857-3800.  2100  M 
Street  NW.,  suite  140.  Washington,  DC 
20037. 


Synopsis  of  Report  and  Order 

1.  By  this  Report  and  Order  ("Order"), 
the  Commission  implements  section  632 
of  the  Communications  Act  of  1934,  as 
amended  by  section  8  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992  ("Cable  Act  of 
1992"  or  "1992  Act").  That  provision 
governs  the  establishment, 
implementation  and  enforcement  of 
customer  service  standards  for  cable 
operators  nationwide.  In  the  Notice  of 
Proposed  Rule  Making,  57  FR  61038 
(December  23,  1992)  ("Notice"),  in  this 
proceeding,  the  Commission  solicited 
comment  on  issues  concerning  the 
implementation  of  section  8  of  the  Cable 
Act  of  1992. 

2.  Section  632(a)  of  the 
Communications  Act.  as  amended  by 
section  8  of  the  Cable  Act  of  1992 
provides  that  a  franchising  authority 
may  establish  and  enforce  customer 
service  requirements  and  construction 
schedules  and  other  construction- 
related  requirement,  including 
construction-related  performance 
requirements,  of  the  cable  operator. 
Section  632(b)  requires  the  Commission 
to  establish  standards  by  which  cable 
operators  may  fulfill  their  customer 
service  requirements,  including,  at  a 
minimum,  requirements  governing  (1) 
cable  systems  office  houra  and 
telephone  availability;  (2)  installations, 
outages,  and  service  calls;  and  (3) 
communications  between  the  cable 
operator  and  the  subscriber  (including 
standards  governing  bills  and  refunds. 
Section  632(c)  permits  franchise 
authorities  to  agree  with  cable  operators 
to  adopt  stricter  standards,  and  to  enact 
any  State  or  municipal  law  or  regulation 
which  imposes  a  stricter  or  different 
customer  service  standard  than  that  set 
by  this  Commission. 

3.  After  analyzing  the  comments  of 
interested  parties,  the  Commission 
concluded  that  the  implementation 
scheme  most  consonant  with  the 
language  of  the  statute  and  Congress' 
intent  is  for  the  Commission  to  establish 
self-executing  standards  which  set  forth 
customer  service  obligations  of  cable 
operators  nationwide  in  the  specific 
areas  delineated  by  section  8  of  the 
Cable  Act  of  1992.  The  Commission 
used  existing  voluntary  industry 
standards  as  a  starting  point  for  its 
Federal  standards.  However,  the 
Commission  modified  and  added  to 
those  standards  to  include  definitions  of 
key  terms  in  the  standards,  and  to 
strengthen  other  standards  to  ensure 
more  satisfactory  customer  service. 
These  standards  will  become  applicable 
to  all  cable  operators  on  a  nationwide 
basis  on  July  1. 1993  and  will  be 
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enforced  by  kxal  fnncfaising 
•uthorities,  which  will  be  required  to 
provide  cable  operators  with  90-days 
written  notice  of  their  intent  to  enforce 
them. 

4.  The  Commission  found  that,  as  a 
general  principle,  specific  customer 
service  requirement  enforcement 
mechanisms  and  processes  are  to  be 
determined  by  the  franchise  authorities. 
To  the  extent  that  existing  franchise 
agreements  may  prohibit  franchise 
authority  enforcement  of  customer 
service  standards,  such  provisions  are 
preempted  by  the  Federal  statute.  A 
franchise  authority  that  chooses  to 
enforce  the  FCC  standards  may 
unilaterally  modify  the  franchise 
agreement  to  the  extent  necessary  to 
implement  local  enforcement  of  the 
Commission's  customer  service 
requirements.  Franchise  authorities  may 
also  enforce  service  requirements  either 
pursuant  to  the  terms  of  an  existing 
nenchise  agreement  which  provides  for 
effective  enforcement;  with  the  consent 
of  the  affiacted  cable  operator;  pursuant 
to  applicable  State  or  municipal 
consumer  im)tection  or  customer 
service  law  or  regulation;  or  pursuant  to 
the  franchising  process.  Existing 
customer  service  requirements 
exceeding  the  standards  develop>ed  by 
the  FCC  contained  In  current  franchise 
agreements  wrill  be  grandfathered 
through  the  end  of  me  franchise  term. 
The  Commission  declined  to  adopt  a  flat 
exemption  for  small  cable  systems,  but 
instead  will  permit  small  systems  to 
seek  waivers  of  its  standards  should 
they  conclude  that  one  or  more  of  those 
standards  is  too  onerous.  The 
Commission  will  consider  small 
systems  to  be  those  with  1,000  or  fewer 
subscribers. 

5.  The  Commission  declined  to 
establish  specific  customer  service 
reporting  requirements  or  refund  or 
penalty  guidelines  applicable  to  all 
cable  operators  nationwide.  It  was 
concerned  that  adoption  of  Federal 
enforcement  standards  could  preempt 
local  enforcement  mechanisms  and 
hamper  effective  local  enforcement  of 
customer  service  requirements. 
Similarly,  and  based  on  the  record 
before  it,  the  Commission  did  not 
establish  specific,  universally  applicable 
remedies  or  penalties  for  operators  that 
do  not  comply  with  their  customer 
service  obligations.  Local  governments, 
it  reasoned,  should  be  free  to  avail 
themselves  of  reasonable  remedies  to 
assure  compliance  and  fairness  to  all 
parties  and  free  to  pursiie  nonmonetary 
forms  of  relief  to  assure  customer 
satisfactioo.  The  Commission  expected 
that  overall  system-vride  complianca 
based  on  aggregate  performance  will  be 


a  fundamental  concam  to  franchise 
authorities.  However,  the  Commission 
concluded  that  it  is  not  appropriate  to 
preclude  local  resolution  of  individual 
subscriber  complaints  that  cannot  be 
resolved  between  the  cable  operator  and 
its  customer. 

6.  The  Commission  also  found  that 
the  Cable  Act  of  1992  provides  the  FCC 
with  no  direct  role  in  the  enfmcement 
of  customer  service  standards. 
Accordingly,  the  Commission  found 
that  the  customer  service  standards  it 
adopted  should  be  enforced  by  local 
franchise  authorities.  However, 
consistent  with  the  Commission's 
overall  obligation  to  effiactuate  the 
reforms  mandated  by  the  1992  Cable 
Act,  the  Commission  retained  the 
authority  to  address,  as  necessary, 
systemic  abuses  that  undermine  the 
statutory  obyectives. 

7.  For  purposes  of  its  customer  service 
standards,  the  Commission  defined  the 
key  terms  underlying  the  standards  to 
prevent  confusion.  Normal  business 
hours:  For  purposes  of  the 
Commission's  customer  service 
standards,  the  term  "normal  business 
hoiu^s"  means  those  hours  during  which 
most  similar  businesses  in  the 
community  are  open  to  serve  customers. 
In  all  cases,  "normal  business  hours" 
must  include  some  evening  hours  at 
least  one  night  per  week  and/or  some 
weekend  hours.  Normal  operating 
conditions:  The  term  "normal  operating 
conditions"  includes  those  conditions 
which  are  within  the  control  of  the 
cable  operator,  including  special 
promotions,  pay-per-view  events,  rate 
increases,  and  maintenance  or  upgrade 
of  the  cable  system.  Those  conditions 
which  are  not  within  the  control  of  the 
cable  operator  include,  but  are  not 
limited  to,  natural  disasters,  civil 
disturbances,  power  outages,  telephone 
network  outages,  and  severe  weather. 
Service  interruption:  A  "service 
interruption"  means  the  loss  of  picture 
or  sound  on  one  or  more  chaimets. 

8.  As  to  the  standards  themselves,  the 
Commission  will  require  that  cable 
operators  will  maintain  a  local.  toH-ft^e 
or  collect  call  telephone  access  line 
which  will  be  available  24  hours  a  day, 
seven  days  a  week,  with  trained 
representatives  answering  the  phone 
during  normal  business  hours; 
telephones  will  be  answered  within  30 
seconds  and  call  transfers  will  be  made 
within  another  30  seconds;  the  caller 
will  receive  a  busy  signal  less  than  three 
percent  of  the  time  and  customer  service 
and  bill  payment  centers  will  be  open 

at  least  during  normal  business  hours 
and  will  be  conveniently  located.  The 
cable  operator  will  not  be  required  to 
acquire  equipment  or  perform  surveys 


to  measure  compliance  with  the 
telephone  answering  standards  unless 
an  historical  record  of  complaints 
indicates  a  clear  failure  to  comply. 

9.  Under  normal  operating  cooditions, 
the  following  standards  will  be  met  no 
less  than  95  (>ercent  of  the  time  as 
measured  on  a  quarterly  basis:  (A) 
Standard  installation  will  be  performed 
within  seven  business  days  after  an 
order  has  been  placed.  "Standard" 
installations  are  those  that  are  local  up 
to  125  feet  from  the  existing  distribution 
systems.  Excluding  conditions  beyond 
the  control  of  the  operator,  the  cable 
operator  will  begin  working  on  "service 
interruptions"  promptly  and  in  no  event 
later  than  24  hours  after  the  interruption 
becomes  known.  The  cable  operator 
must  begin  actions  to  correct  other 
service  problems  the  next  business  day 
after  notification  of  the  service  problem; 
(B)  The  "appointment  window" 
altemotives  for  installations,  service 
calls,  and  other  installation  activities 
will  be  either  a  specific  time  or,  at 
maximum,  a  four  hour  time  block 
during  normal  business  hours.  (The 
operator  may  schedule  service  calls  and 
other  installation  activities  outside  of 
normal  business  hours  for  the  express 
convenience  of  the  customer):  (C)  An 
operator  may  not  cancel  an  appointment 
with  a  customer  after  the  close  of 
business  on  the  business  day  prior  to 
the  scheduled  appointment;  and  (O)  If 
an  installer  or  technician  is  running  late 
aiKl  will  not  be  able  to  keep  the  service 
appointment  as  scheduled,  the  customer 
will  be  contacted  and  the  appointment 
will  be  rescheduled  at  a  time  which  is 
convenient  for  the  customer. 

10.  The  Commission  will  require 
cable  operatora  to  provide  written 
information  at  the  time  of  installation 
and,  at  least  annually,  to  all  subscribers 
on  products  and  services,  prices  and 
options  and  conditions  of  subscription 
to  programming  and  other  services, 
installation  and  service  maintenance 
policies,  instructions  on  how  to  use  the 
cable  service,  channel  positions  of 
programming  carried  on  the  cable 
system,  and  billing  and  complaint 
procedures.  Customers  must  be  notified 
of  any  changes  in  rates,  programming  or 
channel  positions  as  soon  as  possible 
through  announcements  on  the  cable 
systems  and  in  writing.  Subscribers 
must  be  notified  at  least  30  days  before 
changes  in  any  of  the  customer  service 
standards  within  the  control  of  the  cable 
operator,  or  any  other  significant 
changes  in  the  information  conveyed  to 
subscribers.  Bills  must  be  clear,  condsa 
and  understandable  and  must  be  fully 
itemized,  including  basic  and  premium 
service  and  equipment  charges.  In  case 
of  a  billing  dispute,  the  cable  operator 
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must  respond  to  a  written  complaint 
within  30  days.  Refund  checks  must  be 
issued  promptly,  but  no  later  than  (i)  the 
next  billing  cycle  or  30  days  thereafter, 
or  (ii)  th«  return  of  the  equipment 
supplied  by  the  cable  operator  if  service 
is  terminated.  Credits  for  service  must 
be  issued  no  later  than  the  customer's 
next  billing  cycle. 

11.  The  Commission  declined  to  add 
to  its  standards  a  flat  late  fee  charge.  It 
also  declined  at  this  time  to  adopt 
customer  servira  standards  in  areas  not 
specified  in  the  statute.  The 
Commission  concluded  that  if  there  are 
other  areas  of  concern,  the  statute  and 
the  Commission's  rules  allow  the 
franrJiising  authority  to  address  those 
issues.     1 1 

Adminis^^live  Procedure  Act 

12.  Adelphie  Communications 
Corporation  ("Adelphia")  challenged 
the  Commission's  proposed  action  in 
this  proceeding  as  failing  to  comply 
with  the  nptice  provisions  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551  et  seq.  ("APA").  Specifically,  it 
argues  that  the  Notice  in  this  proceeding 
has  given  inadequate  notice  of  the 
customer  service  standards  it  intends  to 
adopt,  how  such  standards  will  be 
enforced,  the  interaction  of  the 
proposed  Federal  standards  with  State 
and  local  laws  and  existing  cable 
franchise  agreements,  or  any  alternative 
approaches  under  consideration.  The 
Commi.ssion  rejected  this  argument, 
concluding  that  the  Notice  amply 
articulated  the  purposes  intended  to  be 
served  by  the  Commission's  action. 
Specifically,  the  Commission  noted  that 
the  Notice  adequately  set  forth  and 
elicited  comment  on  specific  proposals 
to  implement  section  8  of  the  Cable  Act 
of  1992  as  discussed  in  detail  in  the 
Report  and  Order. 

Final  Regulatory  Flexibility  Analysts 

13.  Pursuant  to  the  Federal  Flexibility 
Act  of  1980,  the  Commission's  final 
analysis  is  as  follows: 

/.  Need  and  Purpose  of  This  Action 

The  Commission's  goal  is  to 
implement  Section  8  of  the  Cable  Act  of 
1992,  which  concerns  customer  service 
standards  to  be  applied  to  cable 
operators  nationwide. 

//.  Issues  Raised  in  Response  to  the 
Initial  Regulatory  Flexibility  Analysis 
The  Chief  Coimsel  for  Advocacy  of 
the  United  States  Small  Business 
Administration  ("USSBA")  took  no 
position  on  adoption  and  enforcement 
issues  raised  in  the  Notice.  It  did. 
however,  urge  the  Commission  to  limit 
the  standards  to  be  developed  to  those 


specifically  enumerated  in  the  statute, 
and  suggested  that  a  later  Notice  of 
Inquiry  could  be  launched  if  it  appears 
that  further  standards  might  be 
appropriate.  USSBA  also  stated  that  the 
Commission  rfiould  establish  more  than 
one  Federal  customer  service 
benchmark.  Specifically,  it  advocated 
tiering  customer  service  standards  based 
on  the  size  and  type  of  system,  then 
further  subdivide  categories  based  on 
the  age  of  the  cable  system,  and  then 
further  classify  systems  based  on  the 
number  of  subscribers.  Once  separate 
tiers  have  been  established,  USSBA 
would  not  select  specific  customer 
service  targets,  but  rather  a  range  of 
standards  from  which  cable  operators 
and  franchising  authorities  could  agree. 
Although  it  acknowledges  that  this  type 
of  stratification  may  be  complex. 
USSBA  states  that  it  will  work  to  ensure 
that  comparable  type  systems  meet 
comparable  customer  service  standards. 

///.  Significant  Alternatives  Considered 

USSBA's  and  other  commenting 
parties'  comments  concerning  small 
business  concerns  and  alternatives  were 
fully  considered  in  this  proceeding.  The 
Commission  agreed  with  USSBA 
regarding  the  establishment  of  customer 
service  standards  specifically 
enumerated  in  the  statute.  However,  this 
Report  and  Order  does  not  accept 
USSBA's  specific  arguments  concerning 
the  establishment  of  multiple  national 
standards  based  on  classifications  of 
cable  systems.  The  Commission  did. 
however,  consider  various  alternatives, 
including  USSBA's,  in  responding  to 
the  concerns  regarding  the  impact  of 
these  matters  on  small  cable  systems. 

Ordering  Clauses 

14.  Accordingly,  it  is  ordered,  That, 
pursuant  to  authority  contained  in 
sections  4(i).  4(j).  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  and  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992.  Public  Law  No.  102-385, 
part  76  of  the  Commission's  Rules.  47 
CFR  part  76,  is  hereby  amended  as  set 
forth  below. 

15.  /f  is  further  ordered,  that  the  rule 
changes  made  herein  will  become 
effective  July  1, 1993. 

List  ofSubiecte  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Comniission. 
Donna  R.  Searcy, 

Secretary. 

Amendatory  Text 

Title  47  CFR,  part  76  is  amended  as 
follows: 


PART  76— CABLE  TELEVISION 
SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  Sections  2.  3,  4.  301.  303.  307. 
308.  309.  48  Stat.,  as  amended.  1064. 1065 
1066.  1081.  1082,  1083.  1084.  1085.  IIOV  47 
U.S.C.  152.  153.  154.  301.  303.  307.  308.  309 
sees.  612,  614-615,  623.  632,  as  amended. 
106  Stat.  1460;  47  U.S.C.  532.  533.  535.  543, 
552. 

2.  Section  76.309  is  added  to  subpart 
H  to  read  as  follows: 

§76.309    Customar  Mfvlc*  obligations. 

(a)  A  cable  franchise  authority  may 
enforce  the  customer  service  standards 
set  forth  in  paragraph  (c)  of  this  section 
against  cable  operators.  The  franchise 
authority  must  provide  affected  cable 
operators  ninety  (90)  days  written  notice 
of  its  intent  to  enforce  the  standards. 

(b)  Nothing  in  this  rule  should  be 
construed  to  prevent  or  prohibit: 

(1)  A  franchising  authority  and  a  cable 
operator  from  agreeing  to  customer 
service  requirements  that  exceed  the 
standards  set  forth  in  paragraph  (c)  of 
this  section; 

(2)  A  franchising  authority  from 
enforcing,  through  the  end  of  the 
franchi.se  term,  pre-existing  customer 
service  requirements  that  exceed  the 
standards  set  forth  in  paragraph  (c)  of 
this  section  and  are  contained  in  current 
franchise  agreements; 

(3)  Any  State  or  any  franchising 
authority  from  enacting  or  enforcing  any 
consumer  protection  law.  to  the  extent 
not  specifically  preempted  herein;  or 

(4)  The  establishment  or  enforcement 
of  any  State  or  municipal  law  or 
regulation  concerning  customer  service 
that  imposes  customer  service 
requirements  that  exceed,  or  address 
matters  not  addressed  by  the  standards 
set  forth  in  paragraph  (c)  of  this  section. 

(c)  Effective  July  1,  1993.  a  cable 
operator  shall  be  subject  to  the 
following  customer  service  standards: 

(1)  Cable  system  office  hours  and 
telephone  availability — 

(i)  TTie  cable  operator  will  maintain  a 
local,  toll-free  or  collect  call  telephone 
access  line  which  will  be  avarlable  to  its 
subscribers  24  hours  a  day,  seven  days 
a  week. 

(A)  Trained  company  representatives 
will  be  available  to  respond  to  customer 
telephone  inquiries  during  normal 
business  hours. 

(B)  After  normal  business  hours,  the 
access  line  may  be  answered  by  a 
service  or  an  automated  response 
system,  including  an  answering 
machine.  Inquiries  received  after  normal 
business  hours  must  be  responded  to  by 
a  trained  company  repre.sentative  on  the 
next  business  day. 
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(ii)  Under  normal  operating 
conditions,  telephone  answer  time  by  a 
customer  representative,  including  wait 
time,  shall  not  exceed  thirty  (30) 
seconds  when  the  connection  is  made. 
If  the  call  needs  to  be  transferred, 
transfer  time  shall  not  exceed  thirty  (30) 
seconds.  These  standards  shall  be  met 
no  less  than  ninety  (90)  percent  of  the 
time  under  normal  operating  conditions, 
measured  on  a  quarterly  basis. 

(iii)  The  operator  will  not  be  required 
to  acquire  equipment  or  perform 
surveys  to  measure  compliance  with  the 
telephone  answering  standards  above 
imless  an  historical  record  of 
complaints  indicates  a  clear  failure  to 

comply. 

(iv)  Under  normal  operating 
conditions,  the  customer  will  receive  a 
busy  signal  less  than  three  (3)  percent  of 
the  time. 

(v)  Customer  service  center  and  bill 
payment  locations  will  be  open  at  least 
during  normal  business  hours  and  will 
be  conveniently  located. 

(2)  Installations,  outages  and  service 
calls.  Under  normal  operating 
conditions,  each  of  the  following  four 
standards  will  be  met  no  less  than 
ninety  five  (95)  percent  of  the  time 
measured  on  a  quarterly  basis: 

(i)  Standard  installations  will  be 
performed  within  seven  (7)  business 
days  after  an  order  has  been  placed. 
"Standard"  installations  are  those  that 
are  located  up  to  125  feet  from  the 
existing  distribution  system. 

(ii)  Excluding  conditions  beyond  the 
control  of  the  operator,  the  cable 
operator  will  begin  working  on  "service 
interruptions"  promptly  and  in  no  event 
later  than  24  hours  after  the  interruption 
becomes  known.  The  cable  operator 
must  begin  actions  to  correct  other 
service  problems  the  next  business  day 
after  notification  of  the  service  problem. 

(iii)  The  "appointment  window" 
alternatives  for  installations,  service 
calls,  and  other  installation  activities 
will  be  either  a  speciHc  time  or,  at 
maximum,  a  four-hour  time  block 
during  normal  business  hours.  (The 
operator  may  schedule  service  calls  and 
other  installation  activities  outside  of 
normal  business  hours  for  the  express 
convenience  of  the  customer.) 

(Iv)  An  operator  may  not  cancel  an 
appointment  with  a  customer  after  the 
close  of  business  on  the  business  day 
prior  to  the  scheduled  appointment. 

(v)  If  a  cable  operator  representative  is 
running  late  for  an  appointment  with  a 
customer  and  will  not  be  able  to  keep 
the  appointment  as  scheduled,  the 
customer  will  be  contacted.  The 
appointment  will  be  rescheduled,  as 
necessary,  at  a  time  which  is  convenient 
for  the  customer. 


(3)  Communications  between  cable 
operators  and  cable  subscribers — 
(i)  Notifications  to  subscribers — 

(A)  The  cable  operator  shall  provide 
written  information  on  each  of  the 
following  areas  at  the  time  of 
installation  of  service,  at  least  annually 
to  all  subscribers,  and  at  any  time  upon 
request: 

fl)  Products  and  services  offered; 

(2)  Prices  and  options  for 
programming  services  and  conditions  of 
subscription  to  programming  and  other 
services; 

(3)  Installation  and  service 
maintenance  policies; 

(4)  Instructions  on  how  to  use  the 
cable  service; 

(5)  Channel  positions  programming 
carried  on  the  system;  and, 

(6)  Billing  and  complaint  procedures, 
including  the  address  and  telephone 
number  of  the  local  franchise  authority's 
cable  o^ice. 

(B)  Customers  will  be  notified  of  any 
changes  in  rates,  programming  services 
or  channel  positions  as  soon  as  possible 
through  announcements  on  the  cable 
system  and  in  writing.  Notice  must  be 
given  to  subscribers  a  minimum  of 
thirty  (30)  days  in  advance  of  such 
changes  if  the  change  is  within  the 
control  of  the  cable  operator.  In 
addition,  the  cable  operator  shall  notify 
subscribers  thirty  (30)  days  in  advance 
of  any  significant  changes  in  the  other 
information  required  by  the  preceding 
paragraph. 

(ii)  Billing— 

(A)  Bills  will  be  clear,  concise  and 
understandable.  Bills  must  be  fully 
itemized,  with  itemizations  including, 
but  not  limited  to,  basic  and  premium 
service  charges  and  equipment  charges. 
Bills  will  also  clearly  delineate  all 
activity  during  the  billing  period, 
including  optional  charges,  rebates  and 
credits.  • 

(B)  In  case  of  a  billing  dispute,  the 
cable  operator  must  respond  to  a  written 
complaint  from  a  subscriber  within  30 
days. 

(iii)  Refunds — Refund  checks  will  be 
issued  promptly,  but  no  later  than 
either — 

(A)  The  customer's  next  billing  cycle 
following  resolution  of  the  request  or 
thirty  (30)  days,  whichever  is  earlier,  or 

(B)  The  return  of  the  equipment 
supplied  by  the  cable  operator  if  service 
is  terminated. 

(iv)  Credits — Credits  for  service  will 
be  issued  no  later  than  the  customer's 
next  billing  cycle  following  the 
determination  that  a  credit  is  warranted. 

(4)  Definitions — 

(i)  Normal  business  hours — The  term 
"normal  business  hours"  means  those 
hours  during  which  most  similar 


businesses  in  the  community  are  open 
to  serve  customers.  In  all  cases,  "normal 
business  hours"  must  include  some 
evening  hours  at  least  one  night  per 
week  and/or  some  weekend  hours. 

(ii)  Norma]  operating  conditions — The 
term  "normal  operating  conditions" 
means  those  service  conditions  which 
are  within  the  control  of  the  cable 
operator.  Those  conditions  which  are 
not  within  the  control  of  the  cable 
operator  include,  but  are  not  limited  to, 
natural  disasters,  civil  disturbances, 
power  outages,  telephone  network 
outages,  and  severe  or  unusual  weather 
conditions.  Those  conditions  which  are 
ordinarily  within  the  control  of  the 
cable  operator  include,  but  are  not 
limited  to,  special  promotions,  pay-per- 
view  events,  rate  increases,  regular  peak 
or  seasonal  demand  periods,  and 
maintenance  or  upgrade  of  the  cable 
system. 

(iii)  Service  interruption — The  term 
"service  interruption"  means  the  loss  of 
picture  or  sound  on  one  or  more  cable 
channels. 
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47  CFR  Part  90 

(PR  Docket  No.  9^-35;  FCC  93-171] 

Channel  Exclusivity  for  Qualified 
Private  Carrier  Paging  Systems  at  900 
MHz 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  acceptance  of 

applications. 

SUMMARY:  By  this  Order,  the 
Commission  lifts  the  temporary  freeze 
on  applications  for  private  paging 
licenses  in  the  929-930  MHz  band.  The 
freeze  was  imposed  by  a  temporary  rule 
as  part  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  this 
proceeding.  Because  the  h^eze  may 
Inadvertently  be  stranding  investment 
in  ongoing  projects  while  delaying  the 
ultimate  provision  of  paging  service  to 
prospective  customers,  the  Commission 
has  decided  to  resume  accepting  929- 
930  MHz  applications  as  of  the  effective 
date  of  this  Order. 

This  action  is  procedural  in  nature, 
and  is  therefore  not  subject  to  the  notice 
and  comment  and  effective  date 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553. 
EFFECTIVE  DATE:  March  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L.  Furth,  Private  Radio  Bureau, 
(202) 634-2443. 
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SUPPLEMENTARY  INFORMATION: 
Order        || 

Adopted:  Warch  29, 1993. 
Released:  April  6, 1993. 

By  the  Commission: 

1.  On  February  18. 1993.  we  adopted 
a  Notice  of  Proposed  Rule  Making  in 
this  proceeding  in  which  we  proposed 
to  grant  channel  exclusivity  to  qualified 
local,  regional,  and  national  private 
carrier  paging  (PCP)  systems  in  the  929- 
930  MHz  band.'  In  a  temporary  rule 
published  in  the  Federal  Register  with 
the  Notice,  we  imposed  a  ftwze  on  all 
new  applications  at  929-930  MHz  while 
the  proposal  was  under  consideration.* 
We  considered  such  a  temporary  freeze 
to  be  in  the  public  interest  because  of 
the  potential  impact  of  the  proceeding 
on  the  availability  of  frequencies  to  both 
existing  and  future  900  MHz  paging 
systems.^ 

2.  Since  the  Notice  was  adopted,  we 
have  become  aware  that  the  freeze  is 
impairing  the  ability  of  some  PCP 
operators  to  develop  or  expand  their 
systems  based  on  plans  formulated  prior 
to  the  adoption  of  the  Notice.'*  As  a 
result,  the  freeze  may  inadvertently  be 
stranding  investment  in  ongoing 
projects  while  delaying  the  ultimate 
provision  of  paging  service  to 
prospective  customers.  This  potential 
negative  impact  of  the  freeze  is 
sufficiently  widespread  that  we  are 
concerned  it  may  outweigh  the  public 
interest  benefits  that  caused  us  to 
implement  it. 

3.  Accordingly,  we  have  decided  to 
lift  the  freeze  as  of  the  effective  date  of 
this  Order.  To  ensure  equitable 
treatment  of  all  parties,  we  prefer  a  total 
lifting  of  the  freeze  to  a  partial  rollbaclc 
that  would  apply  to  some  but  not  others. 
Therefore,  all  900  MHz  paging 
applications  found  acceptable  for  filing 
will  be  processed  in  due  course  under 
our  existing  rules 

4.  The  existing  rules,  we  wish  to 
emphasize,  require  all  900  MHz  private 
paging  frequencies  to  be  shared  and  all 
licensees  to  cooperate  in  the  selection 
and  use  of  frequencies  to  minimize 
interference  with  each  other.'  We 
expect  all  parties  in  the  application  and 

'  Notice  of  Proposed  Rule  Making.  PR  Docket  No 
93-35.  FCC  93-101  (adopted  February  18.  1993. 
fBleased  March  31. 1993).  M  FR  17819  (April  6, 
1993).  See  also.  Rep.  No.  DC-2341.  February  26 
1993. 

'Notice,  14): Temporary  rule,  58  FR  17787. 
'Id. 

<See,  e.g.  March  16, 1993  letter  to  Ralph  Haller, 
Private  Radio  Bureau  Chief,  from  Jay  Kitchen, 
President,  National  Association  of  Business  and 
Educational  Radio,  Inc. 

•Arch  Capitol  District.  Inc..  3  FtX  Red  6191 
(1988).  See  47  CST*  90.173  (a),  (b). 


coordination  process  to  continue 
complying  fully  with  these 
requirements  while  this  proceeding  is 
pending.  In  addition,  we  remind 
prospective  appUcants  of  our  existing 
requirement  that  authorized  stations  be 
constructed  and  operating  within  eight 
months  of  licensing.*  This  rule  will  be 
strictly  adhered  to,  and  any  hcensee  that 
fails  to  meet  this  requirement  will  be 
subject  to  automatic  cancellation  of  its 
license. 

5.  Our  lifting  of  the  freeze  is 
procedural  in  nature  and  should  not  be 
construed  as  in  any  way  predetermining 
the  outcome  of  the  underlying  rule 
making.  As  is  the  case  with  all  existing 
authorizations,  the  status  of  any 
authorization  granted  in  the  wake  of  this 
Order  is  subject  to  change  as  a  result  of 
subsequent  decisions  made  in  this 
proceeding. 

6.  It  is  therefore  ordered  that, 
pursuant  to  the  provisions  of  sections 
4(i)  and  303(r)  of  the  Communications 
Act  of  1934.  as  amended.  47  U.S.C. 
154(i)  and  303(r),  we  will  resume 
acceptance  of  applications  for  one-way 
paging  licenses  in  the  929-930  MHz 
band  as  of  the  adoption  date  of  this 
Order. 

7.  For  further  information,  contact  the 
Consumer  Assistance  Branch.  Licensing 
Division.  Private  Radio  Bureau.  (717) 
337-1212. 

List  of  Subjects  in  47  CFR  Fart  90 

Business  and  industry,  Channel 
exclusivity.  Private  carrier  paging. 
Private  land  mobile  radio  services. 
Radio. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

jFR  Doc.  93-9055  Filed  4-16-93;  8;45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  646 
[Docket  No.  930483-3083] 

Snapper-Grouper  Fishery  of  the  South 
Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Final  rule,  technical 
amendment.  ' 


SUMMARY:  NMFS  issues  this  technical 
amendment  to  (1)  remove  language 
regarding  verification  by  the  Internal 


''See47CFRgo.]SS(a). 


Revenue  Service  (IRS)  of  income  or 
gross  sales  of  fish  documentation 
submitted  in  support  of  applications  for 
Federal  permits  to  engage  in  the 
commercial  fishery  for  snapper-grouper 
off  the  southern  Atlantic  states  and  (2) 
correct  language  regarding  NOAA  charts 
to  be  used  in  determining  applicability 
of  the  restriction  on  the  use  of  longlines 
The  intended  effect  of  this  rule  is  to 
conform  the  regulations  to  current 
practice  and  to  clarify  them. 
EFFECTIVE  DATE:  April  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Perry  Allen.  813-893-3722. 
SUPPt£MENTARY  INFORMATION:  Snapper- 
grouper  species  off  the  southern 
Atlantic  states  are  managed  under  the 
Fishery  Management  Plan  for  the 
Snapper-Grouper  Fishery  of  the  South 
Atlantic  Region,  prepared  by  tlie  South 
Atlantic  Fishery  Management  Council, 
and  its  implementing  regulations  at  50 
CFR  part  646.  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act. 

The  regulations  at  50  CFR  646.4(a)(1) 
specify  that  for  a  person  (1)  to  be 
eligible  for  exemption  from  the  bag 
limits  for  snapper-grouper;  (2)  to  engage 
in  a  directed  fishery  for  lilefish  in  the 
exclusive  economic  zone  (EEZ);  or  (3)  to 
use  a  sea  bass  pot  in  the  EEZ  north  of 
Cape  Canaveral.  Florida,  a  vessel  permit 
for  snapper-grouper,  excluding 
wreckfish,  must  be  issued  to  the  vessel 
and  be  on  board.  To  obtain  a  permit,  the 
applicant  must  certify  that  more  than  50 
percent  of  his  or  her  earned  income  was 
derived  from  commercial,  charter,  or 
headboat  fishing  or  his  or  her  gross  sales 
of  fish  were  more  than  $20,000  during 
one  of  the  3  calendar  years  preceding 
the  application.  The  Director,  Southeast 
Region.  NMFS,  requires  the  applicant  to 
provide  forms  and  schedules  from  his  or 
her  income  tax  return  in  support  of  the 
stated  earned  income/gross  sales.  The 
regulations  at  50  CFR  646.4(b)(3)  stale, 
"Copies  of  income  tax  forms  and 
schedules  are  treated  as  confidential, 
but  may  be  released  to  and  verified  by 
the  Internal  Revenue  Service."  The 
language  regarding  release  to  and 
verification  by  IRS  is  removed  to 
conform  the  regulations  to  current 
practice. 

The  regulations  at  50  CFR 
646.22(gj(l)(i)(A)  prohibit  the  use  of 
longlines  to  fish  for  fish  in  the  snapper- 
grouper  fishery  in  the  EEZ  where  the 
charted  depth  is  less  than  50  fathoms 
(91.5  meters),  "as  shown  on  the  latest 
editions  of  NOAA  coast  charts  (1:80,000 
scale)."  NOAA  coast  charts  of  1:80,000 
scale  do  not  cover  all  areas  where  the 
depths  are  50  fathoms.  Accordingly,  the 
reference  to  coast  charts  (1:80,000  scale) 
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is  replaced  by  reference  to  the  largest 
scale  NOAA  chart  of  the  location.  This 
change  will  ensure  that  the  chart  with 
the  greatest  detail  of  depths  is  used. 

Qaasification 

This  technical  amendment  is  issued 
as  a  final  rule  under  50  CFR  part  646 
and  complies  with  E.0. 12291. 

Because  this  rule  (1)  makes  non- 
substantive clariHcations  to  the 
regulations  and  (2)  does  not  change 
operating  practices  in  the  snapper- 
grouper  nshery,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
under  section  553(b)  (B)  and  (d)  of  the 
Administrative  Procedure  Act  (5  U.S.C 
553)  for  good  cause  finds  that  it  is  ' 
unnecessary  and  contrary  to  the  public 
interest  to  provide  notice  and  public 
comment  on  this  rule  or  to  delay  for  30 
days  its  effective  date. 

This  rule  is  minor  and  technical  and. 
therefore,  is  not  a  "major  rule"  under 
E.0. 12291.  There  is  no  change  in  the 
regulatory  impacts  that  were  previously 
reviewed  and  analyzed. 

Because  this  rule  is  being  issued 
without  prior  public  comment,  a 
regulatory  flexibility  analysis  is  not 
required  under  the  Regulatory 
Flexibility  Act  and  none  has  been 
prepared. 


Because  this  rule  makes  no  changes 
that  were  not  analyzed  in  the 
environmental  assessment  documents 
previously  prepared  to  comply  with  the 
National  Environmental  Policy  Act,  this 
rule  is  categorically  excluded  from  the 
requirement  to  prepare  an 
environmental  assessment  by  NOAA 
Administrative  Order  216-6. 

This  rule  does  not  affect  the  coastal 
zone  of  any  state  with  an  approved 
coastal  zone  management  program. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act 
and  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  under  E.0.  12612. 

List  of  Subjects  in  50  CFR  Part  646 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  13, 1993. 

Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  646  is  amended 
as  follows: 


PART  646— SNAPPER-GROUPER 
FISHERY  OF  THE  SOUTH  ATLANTIC 

1.  The  authority  citation  for  part  646 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  646.4,  the  last  sentence  of 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

S  646.4    Permit*  and  fe««. 

(b)*  *  • 

(3)*  •  •  Copies  of  income  tax  forms 
and  schedules  are  treated  as 
confidential. 


3.  In  §646.22,  paragraph  (g)(l)(i)(A)  is 
revised  to  read  as  follows: 

§646.22    Gear  restrictions. 


(g)*  •   * 

(1)'   *   * 

(i)*   *   ' 

(A)  Where  the  charted  depth  is  less 
than  50  fathoms  (91.5  meters),  as  shown 
on  the  latest  edition  of  the  largest  scale 
NOAA  chart  of  the  location;  or 
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This  sectiofl  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maidng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

{Docket  Na  92-077-1] 
Pink  Bollworm  Quarantine 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  quarantine  and  regulations  on  the 
pink  bollworm  to  remove  restrictions  on 
the  interstate  movement  of  okra  seed. 
--We  believe  this  change  is  warranted 
because  of  the  development  of  new 
seed-sorting  technology,  which  allows 
the  detection  and  separation  of  webbed 
seed  containing  the  pink  bollworm.  This 
action  would  relieve  restrictions  while 
continuing  to  prevent  the  artificial 
spread  of  the  pink  bollworm. 
DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
19.  1993.- 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  room  804.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
077-1.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building.  14th  Street  and  Independence 
Avenue,  SW.,  Washington.  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
encouraged  to  call  ahead  (202-690- 
2817)  to  facilitate  entry  into  the 
comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Sidney  E.  Cousins,  Senior 
Operations  Officer,  Domestic  and 
Emergency  Operations.  PPQ,  APHIS, 
USDA.  room  644.  Federal  Building. 
6505  Belcrest  Road.  Hyattsville,  MD 
20782.  (301)  436-6365. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  pink  bollworm  quarantine  and 
regulations  (contained  in  7  CFR  301.52 
et  seq.  and  referred  to  below  as  the 
regulations)  were  established  to  prevent 
the  artificial  spread  of  the  pink 
bollworm  [Pectinophora  gossypiella 
Saund).  A  dangerous  insect  harmful  to 
cotton,  okra,  and  certain  other  plants, 
the  pink  bollworm  is  not  widely  present 
or  distributed  in  the  Unites  States.  The 
regulations  quarantine  States  of  the 
United  States  infested  with  pink 
bollworm  and  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  States. 

Section  301.52(b)  lists  regulated 
articles.  These  articles  either  are  hosts  of 
the  pink  bollworm  or  can  harbor  the 
pink  bollworm;  therefore,  interstate 
movement  of  these  articles  is  prohibited 
or  restricted  to  prevent  the  interstate 
spread  of  the  pink  bollworm.  Now, 
§  301.52(b)  lists  as  a  regulated  article  all 
parts  of  okra  plants,  except  canned  or 
frozen  okra,  and  except  fresh,  edible 
fruits  of  okra  destined  for  certain  states 
during  certain  time  periods.  We  are 
proposing  to  add  an  exception  for  okra 
seed. 

In  its  larval  stage,  the  pink  bollworm 
spins  a  web  around  two  or  more  okra 
seeds,  then  bores  into  the  seed  and  uses 
it  as  a  cocoon.  For  years,  the  industry 
had  no  practical  way  to  separate  okra 
seed  containing  the  pink  bollworm  from 
seed  that  did  not.  The  many  technical 
advances  that  have  been  made  in  seed- 
sorting  equipment  now  ensure  that  seed 
containing  the  pink  bollworm  Is  sorted 
out.  These  newly-developed  seed  sorters 
have  a  high  level  of  sensitivity  that 
enables  them  to  identify  a  webbed  seed 
based  upon  size  and  quality.  We  believe 
this  new  technology  with  its  improved 

Suality  control  has  significantly  reduced 
le  chance  that  a  webbed  seed  carrying 
a  pink  bollworm  will  be  overlooked. 

Discussions  with  industry 
representatives,  State  regulatory 
oftdals,  and  others  indicate  that  nearly 
all  okra  seed  is  cleaned,  sorted,  or 
processed  today  using  equipment  that 
removes  webbed  okra  seed,  minimizing 
any  pest  risk  associated  with  the  seed. 
The  small  quantity  of  okra  seed  that  is 
not  processed  in  this  manner  is  grown 
by  home  gardeners  for  personal  use. 
Consequently,  we  believe  the  amount  of 
unprocessed  okra  seed  moving  interstate 
from  regulated  areas  to  nonregulated 
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areas  is  insignificant  and  does  not 
appear  to  pose  any  significant  pest  risk. 
Therefore,  we  are  proposing  to  amend 
§  301.52(b)  to  remove  the  restrictions  on 
the  interstate  movement  of  okra  seed  by 
adding  it  as  an  exception  to  the  list  of 
regulated  articles. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291.  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million,  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  accordance  with  5  U.S.C.  603,  we 
have  performed  an  Initial  Regulatory 
Flexibility  Analysis  regarding  the 
impact  of  this  proposed  rule  on  small 
entities. 

The  Secretary  of  Agriculture  is 
authorized  under  the  Plant  Quarantine 
Act  and  the  Federal  Plant  Pest  Act  to 
promulgate  regulations  prohibiting  or 
restricting  the  movement  of  plant  pests 
or  products  or  other  articles  into  the 
United  States  or  interstate  to  prevent  the 
introduction  or  dissemination  of  such 
plant  pests.  This  proposed  rule  would 
primarily  affect  domestic  okra  seed 
producers. 

This  proposed  rule  would  remove 
restrictions  on  the  interstate  movement 
of  okra  seed  from  regulated  areas  in 
Arizona,  Arkansas.  California, 
Louisiana.  Mississippi,  New  Mexico, 
Oklahoma,  and  Texas.  Now,  all  okra 
seed  produced  in  regulated  areas  in 
these  States  must  be  fumigated  before 
being  moved  interstate.  There  are  5  to 
10  farmers  within  the  regulated  areas  in 
these  States  who  produce  about  95 
percent  of  all  the  okra  seed  in  the 
United  States.  Of  this  okra  seed,  90  to 
95  percent  is  shipped  interstate.  Based 
upon  okra  seed  production  only,  all  the 
farmers  could  be  considered  small 
businesses;  however,  only  two  or  three 
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of  those  fanners  can  be  considered 
"small"  entities  based  upon  their  total 
fonning  income.  For  the  majority,  ckta 
seed  production  is  only  a  small  part  of 
their  total  production. 

This  proposed  rule  would  save  okra 
seed  producers  both  time  and  money. 
The  savings  can  include  the  cost  of 
chemicals  (for  example,  methyl  bromide 
for  fumigation],  facility  maintenance, 
and  USDA  inspection  and 
transportation.  Most  of  the  farmers 
maintain  fumigation  facilities  on-site.  At 
least  one  farmer  transports  seed  to  a 
facility  for  fumigation  under  APHIS 
supervision.  In  either  case,  removal  of 
the  restriction  on  okra  seed  would  result 
in  time  savings.  Although  the  exact 
amount  of  time  is  bard  to  quantify,  the 
affected  fanners  would  save  the  time 
associated  with  transporting  seed  for 
fumigation  or  waiting  for  a  USDA 
representative  to  oversee  the  fumigation. 
De[>ending  upon  the  availability  of  an 
USDA  representative,  a  farmer  could 
wait  an  additional  3  weeks  to  move  the 
okra  seed  interstate.  The  fumigation 
process  itself  takes  about  3  days,  with 
costs  estimated  at  $200  to  $300  per 
fumigation  for  time  and  equipment. 

A  large  okra  seed  producer  (owning 
300  acres  that  produce  between  240,000 
to  360,000  pounds  per  year)  could  save 
several  thousand  dollars  a  year 
(including  $1,000  to  $1,500  per  year  in 
trucking  costs).  Actual  cost  savings 
would  vary  depending  upon  the  size  of 
the  crop  and  the  number  of  fumigations 
needed  to  cover  the  entire  crop. 

In  1991,  one  fumigation  facility  in 
Oklahoma  treated  227,400  pounds  of 
okra  seed.  The  estimated  direct  cost  to 
the  Animal  and  Plant  Health  Inspection 
Service  and  the  okra  seed  producers 
who  used  the  facility  was  no  more  than 
$10,000.  The  okra  seed  producers  who 
have  on-site  fumigation  facilities  would 
likely  save  a  similar  amount  of  money. 
Therefore,  based  upon  eight  producers 
each  saving  a  maximum  of  $10,000,  the 
total  savings  to  the  okra  seed  producers 
would  be  a  maximum  of  $80,000. 

Another  consideration  is  the  risk  that 
fumigating  with  methyl  bromide  can  kill 
the  germinating  capabilities  of  the  okra 
seed  if  it  is  not  allowed  to  dry 
sufficiently.  This  happens  occasionally, 
caused  more  than  $2,000  in  losses  per 
occurrence.  The  same  losses  can  occur 
if  the  fumigation  equipment 
malfunctions,  possibly  destroying  the 
okra  seed  crop.  There  have  been 
instances  where  the  equipment  has  not 
functioned  properly,  and  the  seed  was 
saved  from  destruction  only  by 
precautionary  measures. 

Additionally,  because  the  farmers 
must  delay  harvesting  to  allow  the  seed 
to  dry  to  a  low  moisture  content  before 


fumigation,  some  of  the  crop  may  be 
destroyed  in  the  field  during  the 
harvesting  process.  This  can  amoimt  to 
a  loss  of  about  $30  to  $50  per  acre, 
depending  upon  the  yield  per  acre  and 
the  weather.  The  potential  loss  to  a 
farmer  with  300  acres  can  average  about 
$9,000  to  $15,000  annually.  By 
removing  this  potential  loss  and  the 
$10,000  fumigation  cost,  this  proposed 
rule  could  result  in  a  maximum  possible 
savings  of  $25,000  per  fanner  per  year 
($200,000  per  year  for  the  entire 
industry). 

In  summary,  removing  the  restrictions 
on  okra  seed  would  benefit  farmers  by 
saving  them  both  time  and  money. 
Further,  all  affected  entities,  including 
seed  companies,  wholesalers,  retailers 
and  consumers,  would  benefit  from  the 
decrease  in  the  time  it  takes  to  market 
the  crop.  Since  about  95  percent  of  all 
okra  seed  is  produced  within  the 
quarantined  States,  competition  from 
other  farmers  outside  these  States  is 
virtually  nonexistent.  Thus,  any  adverse 
effects  caused  by  the  removal  of  the 
regulation  would  be  insignificant. 

Two  alternatives  to  the  provisions  in 
this  proposed  rule  were  considered.  We 
considered  removing  restrictions  on  the 
interstate  movement  of  only  okra  seed 
that  is  processed  using  the  new 
technology.  We  rejected  this  alternative 
because  nearly  all  okra  seed  is 
processed  today  using  equipment  that 
removes  webbed  okra  seed.  The  amount 
of  unprocessed  okra  seek  moving 
interstate  from  regulated  areas  to 
nonregulated  areas  is  insignificant  and 
poses  no  significant  pest  risk.  We  also 
considered  taking  no  action  and 
continuing  the  restrictions  on  the 
Interstate  movement  of  okra  seed  from 
the  quarantined  States  of  Arizona, 
Arkansas,  CaUfomia,  Louisiana, 
Mississippi,  New  Mexico,  Oklahoma, 
and  Texas.  This  alternative  was  rejected 
because  it  would  continue  an 
unnecessary  economic  burden  on  okra 
seed  producers  in  the  quarantined 
States.  This  proposed  rule  was  selected 
since  it  would  allow  the  unrestricted 
interstate  movement  of  okra  seed  while 
preventing  the  dissemination  of  the 
pink  boUworm. 

Executive  Order  12372 

This  program/activity  is  hsted  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
Slate  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 


Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  a  stiit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd,  ISOee, 
ISOff;  161, 162,  and  164-167;  7  CFR  2.17, 
2.51.  and  371.2(c). 

2.  In  §  301.52,  paragraph  (b)(10)(i) 
would  be  amended  by  removing  the 
word  "and";  paragraph  (b)(10)(ii)(B) 
would  be  amended  by  removing  the 
"period"  and  adding  ";  and"  in  its 
place;  and  a  new  paragraph  (b)(10)(iii) 
would  be  added  to  read  as  follows: 

S  301 .52    Qtiarantine;  rsstriction  on 
Interstate  movement  of  specified  regulated 
•rticles. 


(b)*   *   * 
(10)  *  •  • 
(iii)  Okra  seed. 

Done  In  Washington,  DC,  this  13tb  day  of 
April  1993. 

Kenneth  C  Qayton, 

Acting  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

IFR  Doc.  93-9098  Filed  4-16-93;  8:45  am) 

BIUJNG  COOC  341»-34-M 


9  CFR  Part  113 
[Docket  No.  92-094-1] 

Viruses,  Serums,  Toxins  arni 
Analogous  Products;  Revision  of 
Standard  Requirentents 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise  the 
standard  requirement  by  eliminating  the 
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need  to  use  human  red  blood  cells  for 
hemadsorption  tests  for  extraneous 
agents  associated  with  the  preparation 
of  veterinary  biologies.  This  change  is 
necessary  due  to  potential  risks  of 
transmitting  human  blood-borne 
diseases.  The  intended  effect  of  this 
proposed  rule  would  be  to  remove  such 
risks. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before  May 
19. 1993. 

ADDRESSES:  Send  an  original  and  three 
copies  to  Chief,  Regulatory  Analysis  and 
Development  Staff.  PPD,  APHIS.  USDA. 
room  804.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
Please  state  that  your  comments  refer  to 
Docket  No.  92-094-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue,  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  hoUdays. 

TOR  FURTHER  INTORMATION  CONTACtI 
Dr.  Michele  M.  April.  Senior  Staff 
Veterinarian.  Veterinary  Biologies. 
BEEP.  APHIS.  USDA.  room  838.  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301-436-5863. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  113 
contain  standard  requirements  for 
evaluating  veterinary  biological 
products  that  are  licensed  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  U.S.  Department  of 
Agriculture  (USDA).  under  the  Virus- 
Serum-Toxin  Act  of  1913.  as  amended 
by  the  Food  Security  Act  of  1985. 
Veterinary  biological  products  must  be 
demonstrated  to  be  pure.  safe,  potent, 
and  efficacious  in  order  to  be  licensed. 

In  order  to  ensure  that  ingredients  of 
these  licensed  products  meet  accepted 
standards,  standard  procedures  and 
requirements  that  consist  of  established 
test  methods,  procedures,  and  criteria 
are  established  by  APHIS  for  evaluating 
ingredients  of  veterinary  biological 
products  far  purity  and  quahty. 
Standard  test  requirements  appear  in 
the  following  sections:  for  primary  cells 
in  §  113.51,  for  cell  lines  in  §  113.52,  for 
ingredients  of  animal  origin  that  are 
used  for  the  production  of  biologies  in 
§  113.53,  and  for  the  detection  of 
extraneous  agents  in  Master  Seed  Virus 
in  §113.55. 

These  standard  test  requirements 
include  tests  for  detecting 
cytopathogenic  agents  or  hemadsorbing 
agents,  or  both,  in  accordance  with 
§  113.46.  and  for  the  detection  of 
extraneous  agents  by  the  fluorescent 


antibody  techniques  in  accordance  with 
S  113.47. 

As  part  of  the  test  for  hemadsorbing 
agents,  an  appropriate  volume  of  a  0.2 
percent  red  blood  cell  suspension  is 
added  to  7-day-old  or  older  monolayers 
(^cultured  cells  or  cell  cultxires  with 
neutralized  Master  Seed  Virus. 
Suspensions  of  washed  guinea  pig. 
human  type  "O".  and  chicken  red  blood 
cells  are  required  to  be  used.  The 
monolayers  of  cultured  cells  are 
incubated  at  4  degrees  Celsius  for  30 
minutes,  washed  with  saline,  and 
examined  for  hemadsorption  (adherence 
to  red  blood  cells).  If  hemadsorption 
attributable  to  an  extraneous  agent  is 
found,  and  cannot  be  eliminated,  the 
materials  are  declared  unsatisfactory  for 
use  in  the  preparation  of  veterinary 
biologies. 

Historically,  the  three  aforementioned 
sources  of  red  blood  cells  have  been 
used  to  detect  possible  hemadsorbing 
agents.  As  newer  information  became 
available  from  research  and  the 
experience  of  scientists  in  both  Federal 
government  and  manufacturers' 
laboratories,  it  became  apparent  that 
guinea  pig  and  chicken  red  blood  cells 
are  capable  of  detecting  all  relevant 
hemadsorbing  agents.  These  include  the 
orthomyxoviruses,  paramyxoviruses, 
and  to^aviruses. 

Previously,  there  was  no  concern  with 
the  use  of  human  red  blood  cells  in 
performing  these  test.  However,  concern 
has  developed  recently  that  some 
human  blood  may  carry  the  human 
immunodeficiency  virus  or  the  hepatitis 
virus.  Such  contamination  could  result 
in  the  potential  exposure  of  laboratory 
workers  to  these  pathogenic  agents. 

Since  the  use  of  human  blood  offers 
no  additional  benefit  over  that  of  animal 
blood,  and  human  blood  poses  potential 
risks  to  laboratory  workers,  we  are 
proposing  to  remove  the  requirement  for 
the  use  of  human  type  "O"  blood  from 
§  113.46(b)(2). 

Regulatory  Reform:  Less  Burdensome 
or  More  E£Dcient  Alternatives 

The  Department  of  Agriculture  is 
committed'to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome;  and  are  easy  for 
the  pubUc  to  understand,  use,  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush's  January  28, 1992. 


memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  final  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  Department 
specifically  seeks  comments  and 
suggestions  from  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
or  more  efficient  alternatives  should  be 
addressed  to  the  agency  as  provided  in 
this  Notice. 

Executive  Order  12291,  Executive 
Order  12778,  and  Regulatory  Flexibility 
Act 

We  are  issuing  this  proposed  rule  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1  and  have  determined  that  it  is 
not  a  "major  rule".  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  proposed  rule  would  have  an  effect 
on  the  economy  of  less  than  $100 
million;  would  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
would  not  cause  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  iiuiovation.  or 
on  the  ability  of  United  States-based 
enteiprises  to  compete  with  foreign- 
based  enterprises,  in  domestic  or  export 
markets. 

The  proposed  amendment,  if  adopted, 
would  decrease  the  amount  of  testing 
performed  by  manufacturers  of 
veterinary  biological  products. 

Currently,  the  200  manufacturers  of 
veterinary  biological  products  are 
required  to  use  human  red  blood  cells 
in  testing.  We  are  proposing  to  remove 
this  specific  requirement  in  §  113.46. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  had 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  Irreconcilable  conflict  with 
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this  rule.  There  are  no  administrative 
proceedings  which  must  be  exhausted 
prior  to  any  Judicial  challenge  to  the 
regulations  under  the  proposed  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordiceeplng 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
category  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

List  of  Subiects  in  9  CFR  Part  113 

Animal  biologies.  Exports,  Imports, 
and  Reporting  and  recordkeeping 
requirements. 

Accordingly,  we  are  proposing  to 
amend  9  CFR  part  113  to  read  as 
follows: 

PART  113— STANDARD 
REQUIREMENTS 

1.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C  151-159;  7  CFR  2.17, 
2.51  and  371.2(d). 

2.  In  §  113.46,  paragraph  (b)(2)  would 
be  revised  to  read  as  follows: 

$  1 1 3.46    Detection  of  cytopathogenic  and/ 
or  hemadsortMng  agents. 


(b)*   •   * 

(2)  Add  an  appropriate  volume  of  a 
0.2  j>ercent  red  blood  cell  suspension  to 
imiformly  cover  the  surface  of  the 
monolayer  of  oiltured  cells. 
Suspensions  of  washed  guinea  pig  and 
chicken  red  blood  cells  shall  be  used. 
These  suspensions  may  be  mixed  before 
addition  to  the  monolayer  or  they  may 
be  added  separately  to  individual 
monolayers. 
•        •        •        •        • 

Done  in  Washington.  DC.  this  13th  day  of 
April  1993. 

Kenneth  C  Clayton, 

Acting  Assistant  Secretary,  Marketing  and 

Inspection  Services. 

IFR  Doc  93-9099  Filed  4-16-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RtN  3150-AE54 

NRC  Fee  Policy;  Request  for  Public 
Comment 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Request  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  sohciting  public 
comment  on  the  need  for  changes  to  its 
fee  policy  and  associated  legislation. 
This  action  responds  to  recent 
legislation  that  requires  NRC  to  review 
its  policy  for  assessment  of  annual  fees, 
solicit  public  comment  on  the  need  fur 
changes  to  this  policy,  and  recommend 
to  the  Congress  the  changes  in  existing 
law  the  NRC  finds  are  needed  to  prevent 
the  placement  of  an  unfair  burden  on 
NRC  licensees.  The  NRC  is  presenting 
various  options,  alternatives,  and 
questions  for  consideration  and 
comment  concerning  potential 
legislative  changes  as  well  as  potential 
pohcy  changes  that  would  require 
amendments  to  NRC's  fee  regulations. 
The  NRC  is  also  announcing  the  receipt 
of  and  requesting  comment  on  a  petition 
for  rulemaking  submitted  by  the 
American  Mining  Congress  (PRM-170- 
4)  that  requests  that  NRC  conduct  a 
rulemaking  to  evaluate  its  fee  policy. 

DATES:  The  comment  period  expires  July 
19, 1993.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  only  that  comments  received  on 
or  before  this  date  wrill  be  considered. 
Given  the  relatively  long  comment 
period,  requests  for  extensions  of  the 
comment  period  will  not  be  viewed 
with  favor. 

ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
ATTN:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  a.m.  and  4:15  pjn. 
Federal  workdays.  (Telephone  301-504- 
1678). 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street,  NW., 
Washington,  DC  20555,  in  the  lower 
level  of  the  Gelman  Building. 
FOR  FUnT>lER  INFORMATION  CONTACT:  C 
James  HoUoway,  Jr.,  Office  of  the 
Controller,  U.S.  Niiclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-492-4301. 


SUPPt.EMENTARV  INFORMATION: 
Background 

Public  Law  101-508.  the  Onmibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  November  5. 1990,  requires 
that  the  NRC  recover  approximately  100 
percent  of  its  budget  autnority  less  the 
amount  appropriated  from  the 
Department  of  Energy  (DOE) 
administered  Nuclear  Waste  Fund 
(NWF)  for  FYs  1991  through  1995  by 
assessing  fees.  The  NRC  assesses  two 
types  of  fees  to  recover  its  budget 
authority.  First,  license  and  inspection 
fees,  established  in  10  CFR  part  170 
under  the  authority  of  the  Independent 
Offices  Appropriation  Act  (lOAA)  (31 
U.S.C.  9701),  recover  the  NRC's  costs  of 
providing  individually  identifiable 
services  to  specific  applicants  and 
licensees.  The  services  provided  by  the 
NRC  for  which  these  fees  are  assessed 
are  generally  for  the  review  of 
applications  for  and  the  issuance  of  new 
licences  or  approvals,  amendments  to 
licenses  or  approvals,  and  inspections  of 
Ucensed  activities.  Second,  annual  fees, 
established  in  10  CFR  part  171  under 
the  authority  of  OBRA-90,  recover 
generic  and  other  regulatory  costs  not 
recovered  through  10  CFR  part  170  fees. 

Subsequent  to  enactment  of  OBRA- 
90,  the  NRC  published  three  final  fee 
rules  after  evaluation  of  public 
comments.  On  July  10, 1991  (56  FR 
31472),  the  NRC  published  a  final  rule 
in  the  Federal  Register  which 
established  the  10  CFR  part  170 
professional  hourly  rate  and  the 
materials  licensing  and  inspection  fees, 
as  well  as  the  10  CFR  part  171  annual 
fees  to  be  assessed  to  recover 
approximately  100  percent  of  the  FV 
1991  budget.  In  addition  to  establishing 
the  FY  1991  fees,  the  final  rule 
established  the  underlying  basis  and 
method  for  determining  the  10  CFR  part 
170  hourly  rate  and  fees,  and  the  10  CFR 
part  171  annual  fees.  Portions  of  the 
1991  rule  were  recently  remanded  to  the 
Commission  for  reconsideration  as  a 
result  of  the  Court's  decision  in  Allied- 
Signal  v.  NRC,  P.C  Cir.  March  16, 
1993).  A  separate  Federal  Register 
notice  addressing  the  remand  issues 
will  be  published  in  April,  1993. 

On  April  17. 1992  (57  FR  13625),  the 
NRC  published  in  the  Federal  Register 
two  hmited  changes  to  10  CFR  parts  170 
and  171.  The  Umited  changes  became 
effective  May  18, 1992.  The  limited 
change  to  10  CFR  part  170  allowed  the 
NRC  to  bill  quarterly  for  those  hcense 
fees  that  were  previously  billed  every 
six  months.  The  limited  change  to  10 
CFR  part  171  adjusted  the  maximimi 
annual  fee  of  $1,800  assessed  a 
materials  licensee  who  qualifies  as  a 
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small  sntity  under  the  NRCs  size 
standards.  A  lower  tier  small  entity  Use 
of  $400  per  licensed  category  was 
established  for  small  businesses  and 
non-profit  organizations  with  gross 
annual  receipts  of  less  than  $250,000 
and  small  governmental  Jurisdictions 
with  a  population  of  less  than  2t),000. 
On  July  23. 1992  (57  FR  32691).  the 
NRC  published  a  final  rule  in  the 
Federal  Register  that  established  the 
licensing,  inspection,  and  anniial  fees 
necessary  for  the  NRC  to  recover 
approximately  100  percent  of  its  budget 
authority  for  FY  1992.  The  basic 
methodology  used  in  the  FY  1992  rule 
was  unchanged  &om  that  used  to 
calculate  the  10  CFR  part  170 
professional  hourly  rate,  the  specific 
materials  licensing  and  inspection  fees 
in  10  CFR  part  170.  and  the  10  CFR  part 
171  annual  fees  in  the  final  rule 
published  July  10. 1991  (56  FR  31472). 

Purpose 

On  October  24, 1992.  the  Energy 
Policy  Act  was  enacted.  Section  2903(c) 
of  the  Act  requires  the  NRC  to  review  its 
policy  for  assessment  of  annual  fees 
under  section  6101(c)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990, 
solicit  public  comment  on  the  need  for 
changes  to  this  policy,  and  recommend 
changes  in  existing  law  to  the  Congress 
the  NRC  finds  are  needed  to  prevent  the 
placement  of  an  unfair  burden  on 
certain  NRC  licensees,  particularly  those 
who  hold  licenses  to  operate  Federally 
owned  research  reactors  used  primarily 
for  educational  training  and  academic 
research  purposes.  The  Act  also 
exempted  from  fees  certain  Federally 
owned  research  reactors  used  primarily 
for  educational  purpKtses.  On  February 
4. 1993,  the  NRC  received  a  petiUon  for 
rulemaking  submitted  by  the  American 
Mining  Congress  (AMC).  The  petition 
was  docketed  as  PRM-170-4  on 
February  12, 1993.  The  petitioner 
requested  that  the  NRC  amend  10  CFR 
parts  170  and  171  concerning  fees  for 
facihties,  materials  licenses,  and  other 
regulatory  services  under  the  Atomic 
Energy  Act  of  1954,  as  amended.  The 
petitioner  requested  this  action  to 
mitigate  alleged  inequities  and  problems 
with  the  present  fee  system.  Because  the 
issues  raised  by  the  petitioner  concern 
the  same  subjects  as  the  fee  policy 
review  requbed  by  the  Energy  Policy 
Act,  the  NRC  is  announcing  receipt  of 
the  petition  and  requesting  public 
comment  on  the  issues  raised  in  PRM- 
170-4  in  this  document. 

The  purpose  of  this  notice  is  to  solicit 
public  comment  on  the  need,  if  any.  for 
changes  to  the  existing  NRC  fee  policy 
and  associated  laws  in  order  to  compfy 
with  section  2903(c)  of  the  Energy 


Pohcy  Act  and  to  respond  to  the  AMC 

petition. 

In  the  legislative  area,  the  NRC 
encourages  commenters  not  to  address 
the  public  policy  issue  of  whether  the 
Federal  government  should  fund  its 
activities  through  user  foes  rather  than 
assessing  taxes  on  the  general 
population.  Instead,  the  NRC  asks  that 
commenters  focus  on  this  central 
question:  "Given  that  user  fees  will  be 
assessed  to  NRC  Ucensees,  what  specific 
legislative  or  NRC  policy  changes  are 
needed  to  eliminate  any  unfair  burden?" 

With  respect  to  suggested 
amendments  to  the  fee  policies  set  forth 
in  10  CFR  parts  170  and  171,  comments 
that  request  a  fee  reduction  for  one 
hcensee  or  a  class  of  licensees  shoiild 
exphcitly  indicate  who  should  be 
assessed  the  budgeted  costs  for  the 
proposed  fee  reductions  In  order  to 
recover  100  percent  of  the  NRC  budget 
authority.  It  should  be  noted  that  any 
changes  to  the  existing  10  CFR  parts  170 
and  171  would  require  notice  and 
public  comment  before  the  changes  are 
made. 

The  NRC  has  had  two  years  of 
experience  in  implementing  the 
requirement  of  OBRA-90  to  recover 
approximately  100  percent  of  the  NRC 
budget  authority.  During  that  time,  the 
NRC  has  evaluated  over  500  public 
comments  on  fee  related  rules; 
responded  to  several  hundred  requests 
for  exemptions,  letters  fi-om  licensees, 
and  letters  from  the  Congress;  and 
responded  to  thousands  of  tolephone 
calls  from  licensees  concerning  the 
assessment  of  annual  fees.  Many  of 
these  comments  and  letters  expressed 
concern  about  the  burden  of  fees. 

Based  on  previous  public  comments 
and  fetters,  the  NRC  has  developed 
potential  options  and  alternatives  for 
change  as  well  as  questions  for  further 
consideration  and  comment  by  the 
public.  While  comments  may  be  made 
on  any  and  all  aspects  of  the  NRC  fee 
policy  and  the  existing  laws  upon 
which  the  fees  are  based,  it  would  be 
particularly  helpful  to  the  NRC  if  the 
comments  addressed  the  specific  items 
identified  in  this  document.  This  would 
facilitate  the  process  of  analyzing  and 
evaluating  the  comments  in  an  efficient 
and  timely  manner.  This  would  also 
enable  the  NRC  to  provide  the  Congress 
with  specific  recommendations 
concerning  any  legislative  changes  to 
OBRA-90.  and  the  Atomic  Energy  Act 

Although  the  Energy  PoGcy  Act 
requires  only  comments  on  the  annual 
fees  assessed  by  the  NRC  under  section 
6101(c)  of  OBRA-90  and  10  CFR  part 
171,  the  NRC  is  also  seeking  comments 
ou  whether  or  not  to  broaden  the  scope 
ot  10  CFR  part  170  to  recover  some  costs 


that  are  currently  recovered  as  annual 
fees  under  10  CFR  part  l"^!.  These  costs 
are  associated  with  specific  NRC  actions 
for  specific  applicants,  licensees,  or 
other  organiziations. 

Four  Major  Areas  of  Coocem  Identified 
By  NRC 

To  assist  in  focusing  comment,  the 
NRC  has  identified  four  broad  areas 
where  previous  public  comment  or 
concern  indicated  that  the  fees  may 
place  an  imfair  burden  on  licensees.  The 
areas  include  (1)  the  surcharge  assessed 
to  certain  licensees  undw  10  CFR  part 
171  and  the  generic  regulatory  costs  that 
support  the  Agreement  States;  (2) 
fluctuating  annual  fees;  (3)  simplifying 
the  development  of  annual  fees:  and  (4) 
the  recovery  of  some  costs  for  specific 
identifiable  services  through  annual 
tees. 

/.  Annual  Fee  Surcharge  and  Regulatory 
Support  of  Agreement  States 

Bothihe  Congress  and  the  NRC  have 
recognized  that  the  NRC  budget 
includes  costs  for  required  NRC 
activities  but  for  which  the  costs  cannot 
be  attributed  to  existing  NRC  Ucensees. 
According  to  the  Conference  Report 
accompanying  OBRA-90,  "increasing 
the  amount  of  recovery  to  100  percent 
of  the  NRCs  budget  authority  will  result 
in  the  imposition  of  fees  upon  certain 
hcensees  for  costs  that  cannot  be 
attributed  to  those  licensees  or  classes  of 
licensees."  The  Conference  Report 
further  stated  that:  "The  conferees 
intend  the  NRC  to  fairiy  and  equitably 
recover  these  expenses  from  its 
licensees  through  the  annual  charge 
even  though  these  expenses  cannot  be 
attributed  to  individual  licensees  or 
classes  of  licensees."  Therefore,  to 
implement  100  percent  fee  recovery,  the 
NRC  must  impose  the  cost  of  some 
activities  on  Ucensees  who  neither 
requested  nor  derive  direct  benefit  fitwn 
those  activities.  In  addition,  the 
Commission  has  made  certain  policy 
decisions  that  result  in  charging  fees  to 
Hcensees  for  activities  that  do  not 
provide  regulatory  support  to  those 
licensees.  Under  OBRA-90,  the  costs  of 
those  activities  can  only  be  recovered  by 
assessing  annual  fees  to  existing  NRC 
licensees.  To  recover  these  types  of 
costs,  the  NRC  assesses  a  stircharga  to 
certain  licensees. 

Activities  Included  In  The  Current 
Surcharge 

The  following  discussion  presents  the 
three  broad  categories  of  activities  that 
are  included  in  the  current  annual  fae 
surcharge: 

1.  Activities  not  associated  with  an 
existing  NRC  licensee  or  class  of 
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licensees.  The  first  major  category  of 
costs  covers  those  NRC  activities  that 
cannot  be  attributed  to  an  existing  NRC 
licensee  or  class  of  Ucensees.  This 
category  includes  international. 
Agreement  State,  generic  low-level 
waste  (LLW],  and  generic  uranium 
enrichment  activities. 

Some  international  activities  are  not 
directly  tied  to  an  individual  licensee  or 
class  of  licensees.  These  activities 
include  some  safety  assistance  provided 
to  foreign  countries  and  some  non- 
proliferation  reviews. 

In  addition,  the  NRC's  budgeted  costs 
for  administering  the  Agreement  State 
program  are  attributed  only  to 
Agreement  State  licensees.  Only 
Agreement  State  licensees  benefit  from 
this  program.  Because  Agreement  State 
licensees  are  not  NRC  licensees,  they 
cannot  be  charged  an  annual  fee  under 
OBRA-90. 

The  three  existing  LLW  disposal 
facilities  are  licensed  by  Agreement 
States.  Two  of  these  facilities  also  have 
NRC  licenses  for  disposal  of  special 
nuclear  material.  Therefore,  the  NRC 
generic  LLW  regulatory'  activities  do  not 
fully  support  an  existing  NRC  licensee 
or  class  of  licensees.  However,  some 
NRC  licensees,  as  well  as  Agreement 
State  licensees,  will  indirectly  receive 
the  benefits  from  these  NRC  LLW 
expenditures  because  they  will  dispose 
of  LLW  at  sites  that  are  expected  to  be 
licensed  in  the  future. 

Another  area  where  NRC  is 
establishing  the  regulatory  framework  to 
regulate  future  licensees  is  uranium 
enrichment.  Although  an  application 
has  been  filed  for  an  enrichment  facility, 
the  license  has  not  been  issued  and, 
therefore,  there  is  no  uranium 
enrichment  licensee  that  may  be 
assessed  an  annual  fee  for  these  generic 
activities.  Under  OBRA-90,  annual  fees 
can  only  be  charged  to  licensees,  not  to 
license  applicants. 

For  FY  1992,  approximately  $14 
million  was  included  in  the  power 
reactor  surcharge  for  this  category; 
approximately  $4  million  was  assessed 
as  a  surcharge  to  classes  of  nonreactor 
licensees  that  generate  low  level  waste; 
and  $3  million  for  administering  the 
Agnsement  State  program  was  included 
in  tl»e  NRC  professional  hourly  rate  and 
assessed  to  all  licensees. 

2.  Specific  applicants  and  licensees  or 
classes  of  licensees  that  are  not  subject 
to  fee  assessment  under  lOAA  or  other 
law.  The  second  major  category  of  costs 
covers  those  activities  for  which  the 
NRC  is  unable,  on  the  basis  of  existing 
law,  to  charge  a  fee  to  specific 
applicants  or  licensees  even  though  they 
receive  an  identifiable  service  from  the 
NRC.  These  activities  involve  licensing 


reviews  and  inspections  for  Federal 
agencies  other  than  the  Tennessee 
Valley  Authority  (TVA)  and  the  United 
States  Enrichment  Corporation.*  In 
addition,  the  Energy  Policy  Act 
exempted  from  annual  fees  certain 
Federally  owned  research  reactors  used 
primarily  for  educational  training  and 
academic  research  purposes. 

With  regard  to  Federal  agencies,  the 
NRC  performs  licensing  and  inspection 
activities,  and  conducts  other  reviews 
for  which  fees,  except  for  lOAA 
prohibitions,  would  normally  be 
charged  under  10  CFR  part  170.  For 
example,  the  NRC  reviews  DOD/DOE 
Naval  reactor  projects;  issues  licenses  to 
and  conducts  inspections  of  Federal 
nuclear  materials  users,  for  example. 
Veterans  Administration  hospitals. 
Army  irradiators,  and  NASA 
radiographers;  and  performs  safety  and 
environmental  reviews  of  DOE  West 
Valley  and  uranium  mill  tailings  actions 
as  required  by  the  West  Valley 
Demonstration  Project  Act  and  the 
Uranium  Mill  Tailing  Radiation  Control 
Act  (UMTRCA).  respectively.  The  NRC 
also  reviews  advanced  reactor  designs 
submitted  by  DOE. 

The  lOAA  prohibits  the  NRC  from 
assessing  10  CFR  part  170  fees  to 
Federal  agencies  for  the  costs  of  these 
activities.  The  Energy  Policy  Act 
prohibits  the  assessment  of  10  CFR  part 
171  annual  fees  to  certain  Federally 
owned  resean:h  reactors  used  primarily 
for  educational  purposes.  Therefore, 
under  OBRA-90,  the  NRC  must  assess 
annual  ft'-es  to  other  licensees  to  recover 
the  costs  of  these  activities  in  order  to 
comply  with  the  100  percent  recovery 
requirement. 

For  FY  1992.  approximately  $4 
million  was  included  in  the  surcharge 
for  operating  power  reactors  for  this 
category  of  NRC  activities. 

3.  Activities  relating  to  applicants  and 
licensees  currently  exempt  from  10  CFR 
parts  1 70  and  1 71  fees  or  assessed 
reduced  annual  fees  for  small  entities 
based  on  current  Commission  policy. 
The  third  major  category  of  costs  covers 
those  activities  for  which  specific 
applicants  or  Ucensees  receive  NRC 
services  and  could  be  assessed  fees. 
However,  as  a  result  of  existing 
Commission  fee  exemption  and  fee 
reduction  policy  decisions,  certain 


■  Section  161w.  of  the  Atomic  Energy  Act 
authorize*  the  NRC  to  impose  fees  under  10  CFR 
part  1 70  on  a  Federal  agency  that  applies  for  or  U 
issued  a  license  for  a  utilization  facility  designed 
to  produce  electrical  or  beat  energy  (e.g.,  licensing 
reviews  and  Icspectioiu  of  TVA's  nuclear  power 
plants)  or  which  operates  any  facility  regulated 
under  section's  1701  or  1702  of  the  Atomic  Energy 
Act  (the  enrichment  facilities  of  the  United  States 
Enrichment  Corporation). 


licensees  are  exempt  bom  fees  or  pay 
reduced  annual  fees. 

Nonprofit  educational  institutions,  for 
example,  certain  nonpower  reactor  and 
nuclear  material  users,  are  exempted 
frt>m  10  CFR  part  170  licensing  and 
inspection  fees  and  10  CFR  part  171 
annual  fees.  The  Commission  has  also 
reduced  the  annual  fees  for  those 
licensees  who  can  qualify  as  a  small 
entity  imder  the  Commission's 
regulations.  This  action  is  consistent 
with  the  requirements  of  the  Regulatory 
Flexibility  Act  of  1980  that  agencies 
consider  the  impact  of  their  actions  on 
small  entities. 

For  FY  1992.  approximately  $7 
million  in  NRC  costs  for  nonprofit 
educational  institutions  was  assessed  as 
a  surcharge  to  operating  power  reactors 
and  approximately  $6  million  in 
reduced  fees  for  small  entities  was 
assessed  as  a  surcharge  to  all  licensees 
that  are  not  small  entities. 

Activities  Thai  Support  Both  NRC  and 
Agreement  State  Applicants  and 
Licensees 

This  area  covers  generic  activities  that 
are  attributed  to  a  specific  class  of  NRC 
licensees  but  also  support  Agreement 
State  licensees.  These  activities  are 
associated  with  the  NRC  nuclear 
materials  and  uranium  recovery 
regulatory  program. 

The  NRC  performs  generic  regulatory 
activities  for  nuclear  materials  users  and 
uranium  recovery  licensees  such  as 
conducting  research,  developing 
regulations  and  guidance,  and 
evaluating  operational  events.  These 
generic  activities  provide  the  basis  for 
NRC  to  regulate  its  approximately  7,000 
materials  and  uranium  recovery 
licensees,  as  well  as  for  the  twenty-nine 
Agreement  States  to  regulate  their 
16.000  materials  licensees.  However, 
under  OBRA-90.  the  NRC  cannot  charge 
the  Agreement  State  licensees  an  annual 
fee  to  recover  a  portion  of  the  cost  of 
these  activities  because  they  are  not 
NRC  licensees.  Therefore,  only  about  30 
percent  (7.000  NRC  licensees  of  the  total 
population  of  24.000)  of  the  licensees 
can  be  assessed  an  annual  charge  to 
recover  the  cost  of  generic  activities  that 
support  both  NRC  and  Agreement  State 
licensees.  NRC  licensees  have  indicated 
that  this  creates  an  unfair  burden  and 
competitive  disadvantage  for  them.  This 
means  that  about  70  percent  of  the 
generic  regulatory  costs  (about  $23 
million)  that  are  Included  in  the  annual 
fees  for  NRC  materials  and  uranium 
recovery  licensees  could  be  considered 
as  an  unfair  burden. 

Legislative  options.  The  NRC  has 
identified  the  following  legislative 
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options  to  address  the  issues  discussed 
above. 

1.  Modify  OBRA-90  to  eliminate  the 
costs  of  certain  activities  from  the  fee 
base  so  that  the  NRC  is  required  to 
collect  approximately  100  percent  of  its 
budget,  less  appropriations  from  the 
Nuclear  Waste  Fund  (NfWF)  and  the 
budgeted  costs  for  other  activities  that 
would  be  specified  by  the  NRC.  With 
respect  to  tiiis  alternative,  the  NRC  is 
particularly  interested  in  receiving 
public  comment  on  the  following 
question:  Should  OBRA-90  be  modified 
to  remove  all  specified  activities 
identified  in  the  four  items  above  from 
the  fee  base?  If  all  four  activities  are 
excluded,  approximately  $61  million, 
based  on  the  FY  1992  budget,  would  be 
removed  from  the  fee  base. 

2.  Modiiy  OBRA-90  to  permit  the 
NRC  to  assess  annual  fees  to 
organizations  other  than  NRC  licensees 
and  approval  holders  that  benefit  fit)m 
regulatory  activities.  For  example,  if  this 
alternative  is  pursued,  it  could  result  in 
the  NRC  charging  generic  regulatory 
costs  to  NRC  applicants.  This  would 
mean  that  the  first  applicant  for  a  new 
class  of  license  could  be  required  to  pay 
for  all  NRC  regulation  development  and 
research  costs  to  put  a  regulatory 
program  in  place  to  regulate  an  entire 
class  of  licensees. 

3.  Modify  the  Atomic  Energy  Act  to 
permit  the  NRC  to  assess  10  CFR  part 
170  fees  to  Federal  agencies,  other  than 
those  that  already  are  subject  to  such 
assessments,  for  identifiable  services 
such  as  reviews,  approvals  and 
inspections  where  direct  recovery  for 
these  costs  is  currently  prohibited  by 
lOAA.  This  would  result  in 
approximately  $4  milfion  in  additional 
fees  being  collected  from  Federal 
agencies. 

Policy  changes.  Policy  changes  to 
address  the  concerns  with  the  surchai^ 
include  th«  ehmination  of  exemptions 
currently  contained  in  10  CFR  parts  170 
and  171.  This  would  include,  for 
example,  elimination  of  the  exemption 
for  nonprofit  educational  institutions. 

17.  Fluctuating  Annual  Fees 

The  amount  of  the  annual  fees 
fluctuates  depending  on  the  amount  of 
the  budget  and  the  number  of  licensees 
available  to  pay  the  reladvely  fixed 
generic  and  other  regulatory  costs. 
Changes  in  the  budget  and  the  number 
of  licensees  can  cause  relatively  large 
changes  in  the  amounts  of  the  annual 
fees.  For  example,  the  FY  1992  annual 
fee  for  some  licensees  increased  by  50 
percent  due  to  these  factors.  Because  of 
the  timing  of  Congressional  approval  of 
the  NRC's  budget,  it  is  not  possible  to 
give  licensees  much  advance  notice  of 


these  increases.  Licensees  have 
complained  that  it  is  unfair  for  the  NRC 
to  assess  such  large  increases  because 
they  do  not  have  sufficient  warning  to 
adjust  prices  and  contracts  to  recover 
the  increases. 

Legislative  Option 

To  minimize  the  potential  of  large 
increases  in  annual  fees,  one  option 
would  be  to  modify  OBRA-90  to  limit 
the  annual  fee  increase  for  each  class  of 
licensees.  Any  cost  not  recovered  as  a 
result  of  this  limitation  would  be 
excluded  from  the  fee  base.  If  this 
legislative  option  is  pursued,  should  the 
increase  be  limited  to  the  increase  as 
reflected  by  the  Consumer  Price  Index 
or  some  other  fixed  percentage,  for 
example,  25  percent? 

///.  Simplifying  the  Development  of 
Annual  Fees 

OBRA-90  requires  that  annual  fees  be 
estabhshed  by  rulemaking.  Therefore. 
the  NRC  must  publish  a  proposed  rule 
for  comments,  evaluate  the  comments, 
and  issue  a  final  rule  each  year,  even 
though  the  basic  fee  methodology  and 
poUcy  are  unchanged  from  the  previous 
year.  This  resuhs  in  extra  staff  effort  and 
delay  in  establishing  the  annual  fees  for 
a  particular  year. 

hi  addition,  the  NRC  has  received 
comments  indicating  that  the  annual 
fees  for  operating  power  reactor 
Ucensees  and  fuel  cycle  licensees 
should  be  simplified.  They  point  out 
that  annual  fees  for  the  operating  power 
reactor  class  of  licensees  are  determined 
in  three  ways.  First,  within  the 
operating  power  reactor  class,  a 
distinction  is  made  between  the  four 
vendor  groups,  that  is.  Babcock  & 
Wilcox,  Combustion  Engineering. 
General  Electric,  and  Westinghouse. 
Second,  within  each  vendor  group,  a 
distinction  is  made  by  the  type  of 
containment,  for  example.  General 
Electric  Mark  1, 11  and  in.  Third,  a 
distinction  is  made  based  on  location  of 
the  reactor,  that  is,"  whether  or  not  it  is 
located  east  or  west  of  the  Rocky 
Mountains.  As  a  result,  the  amount  of 
the  fees  for  any  one  vendor  with  a 
specific  containment  type  could  vary 
significantly  from  year  to  year  leading 
one  commenter  to  conclude  that  the 
"variability  of  the  difference  is  greater 
than  the  attempted  refinement"  (56  FR 
31479;  July  10. 1991).  Similarly,  for  the 
class  of  fuel  cycle  facilities  a  distinction 
is  made  between  high  enriched  fuel 
fabrication,  low  enriched  fuel 
fabrication,  UFs  conversion  facilities 
and  other  fuel  facility  licensees.  NRC's 
safety  and  safeguards  budgeted  costs  are 
separately  allocated  to  these  classes. 


The  NRC  is  seeking  comment  on  ways 
to  simplify  the  process  of  establishing 
annual  fiees  and  simplifying  the  method 
for  determining  annual  fees  for 
operating  power  reactors  and  fuel 
fabrication  licensees  without  causing  an 
unfair  burden. 

Legislative  Option 

To  simplify  the  process  one  option  is 
to  modify  OBRA-90  so  fee  schedules 
can  be  published  without  soliciting 
public  comment,  provided  the  basic  fee 
methodology  and  policies  remain 
unchanged  from  the  previous  year. 

Pohcy  Changes 

One  option  to  address  the  different 
annual  fees  for  various  classes  of 
operating  power  reactors  and  fuel 
facility  licensees  is  to  modify  10  CFR 
171  to  assess  one  uniform  annual  fee  for 
all  operating  power  reartors  and  one 
uniform  annual  fee  for  all  fuel  facilities. 

IV.  Expanded  Scope  for  10  CFR  Part  1 70 
The  authority  for  NRC's  assessment  of 
the  10  CFR  part  170  licensing,  approval, 
and  inspection  fees  by  the  NRC  is  the 
lOAA.  The  10  CFR  part  170  fees  are 
assessed  for  specific  services  rendered 
by  the  NRC  to  identifiable  applicants 
and  licensees.  Two  Supreme  Court  cases 
and  four  Circuit  Court  decisions  relating 
to  the  Federal  Communications 
Commission  (FCC)  and  the  Federal 
Power  Commission  fFPC)  fees  assessed 
under  the  authority  of  the  lOAA.  as  well 
as  a  Fifth  Circuit  Court  of  Appeals  case 
relating  to  lOAA-type  NRC  fees,  have 
provided  additional  guidance  to  the 
NRC  in  fee  assessment  under  10  CFR 
part  170.  The  past  and  current  10  CFR 
part  170  fees  were  established  based  on 
these  court  decisions. 

Based  on  the  courts'  guidance,  NRC 
lOAA-type  fees  have  been  structured 
and  are  assessed  for  the  review  of 
applications  for  and  the  issuance  of  (1) 
new  licenses;  (2)  amendments  and 
renewals  to  existing  licenses;  (3) 
approvals,  such  as  topical  reports;  and 
(4)  for  inspections.  Under  the  current  10 
CFR  part  170  fee  policy,  an  application 
must  be  filed  for  a  new  license,  an 
amendment,  renewal,  or  approval;  or  an 
inspection  must  be  conducted  by  the 
NRC  in  order  for  a  10  CFR  part  170  fee 
to  be  assessed. 

The  courts'  decisions  on  which  the 
current  10  CFR  part  170  fees  are  based 
were  issued  before  the  OBRA-90 
requirement  to  recover  100  percent  of 
the  NRC's  budget  authority  through  fees. 
Because  there  are  instances  where  NRC 
performs  specific  services  for 
identifiable  applicants,  licensees,  or 
other  organizations  that  do  not  meet 
existing  policy  for  assessing  10  CFR  part 
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1 70  fees,  the  costs  of  these  services  are 
recovered  through  10  CFR  part  171 
annual  fees  assessed  to  all  licensees  in 
a  particular  class.  If  the  costs  of  these 
types  of  activities  were  recovered  under 
10  CFR  part  170,  the  annual  fee  would 
be  decreased. 

The  NRC  is  seeking  comments  on  the 
option  of  broadening  the  scope  of  10 
CFR  part  170  to  recover  costs  inciirred 
for  speciHc  actions  for  identiHable 
recipients  because  of  the 
interrelationship  of  10  CFR  parts  170 
and  171  in  recovering  100  percent  of  the 
NRC  budget  authority.  Some  of  these 
activities  are  identified  and  listed 
below.  The  listing  provided  is  not 
intended  to  be  all-inclusive. 

1.  Incident  Investigation  Teams  (IITs) 

The  purpose  of  the  agency's  incident 
investigation  program  is  to  investigate 
significant  operational  events  involving 
power  reactors  and  other  facilities  in  a 
systematic  and  technically  sound 
manner.  Causes  of  the  events  are 
determined  so  the  NRC  can  take 
corrective  actions.  An  incident 
investigation  team  investigates  events  of 
u  potentially  major  significance. 
Currently  the  costs  of  these 
investigations  are  recovered  through 
annual  fees. 

2.  Vendor  Inspections 

NRC  conducts  inspections  of 
suppliers  of  nuclear  components, 
materials,  and  services  in  response  to 
specific  hardware  failures,  regulatory 
concerns,  or  allegations  to  determine 
whether  these  suppliers  are  in 
compliance  with  applicable  NRC  and 
industry  requirements.  Currently  part 
170  fees  are  not  assessed  for  these 
inspection» because  vendors  are  not 
applicants  or  licensees  of  the 
Commission.  The  costs  of  these 
inspections  are  recovered  through 
annual  fees  assessed  to  power  reactors. 

3.  Allegations 

NRC  conducts  investigations  of 
allegations  of  wrongdoing  by  NRC 
licensees  and  others  within  its 
regulatory  jurisdiction.  NRC  also 
conducts  inspections  of  allegations 
maud  bv  third  parties  regarding  specific 
licensees.  Not  all  allegations  are 
substantiated.  The  Commission 
previously  decided  it  would  not  charge 
10  CFR  part  170  fees  for  inspections 
resulting  from  third  party  allegations  (49 
FR  21298;  May  21, 1984).  The  budgeted 
costs  for  these  investigations  are 
recovered  from  each  class  of  licensee 
through  annual  fees. 


4.  Site  Decommissioning  Management 
Plan  (SDMP) 

NRC  performs  reviews  and  conducts 
inspections  with  respect  to  those 
companies  identified  in  the  Site 
Decommissioning  Management  Plan  to 
ensure  the  clean-up  of  the  sites. 
Currently,  10  CFR  part  170  fees  are  not 
assessed  because  the  companies  are  not 
NRC  applicants  or  licensees.  The 
budgeted  costs  for  these  reviews  and 
inspections  are  recovered  from  fuel 
facilities  and  materials  licensees 
through  annual  fees. 

5.  Reviews  That  Do  Not  Result  in 
Formal  NRC  Approvals 

The  NRC  performs  reviews  that  do  not 
result  in  the  issuance  of  formal  or  legal 
approvals.  For  example,  the  NRC  staff 
reviews  the  results  of  the  Individual 
Plant  Exams  (IPE)  submittals  requested 
by  a  generic  letter  and  prepares  a  draft 
Safety  Evaluation  Report  (SER)  on  the 
findings.  10  CFR  part  170  fees  are  not 
assessed  because  the  IPE  review  does 
not  result  in  a  letter  of  approval  or  an 
amendment  to  the  technical 
specifications  or  license.  NRC  also 
conducts  Probabilistic  Risk  Analysis 
(PRA)  reviews  of  specific  reactors. 
These  reviews  have  resulted  in  the 
generation  of  a  SER.  The  SER  provides 
a  general  description  of  the  staffs 
conclusions  on  the  strengths  and 
weaknesses  of  the  PRA,  with  more 
specific  conclusions  on  areas  identified 
by  NRC  as  subject  to  potential  licensing 
action,  such  as  changes  in  the  technical 
specifications.  10  CFR  part  170  fees  are 
not  assessed  because  the  review  does 
not  result  in  a  letter  of  approval  or  an 
amendment  to  the  technical 
specifications  or  Ucense.  Another 
example  is  NRC's  review  of  financial 
assurance/decommissioning  funding 
plans  or  medical  quality  management 
programs.  NRC  review  of  such 
submittals  does  not  result  in  an 
approval  or  license  amendment. 
TTierefore.  no  10  CFR  part  170  fee  is 
currently  assessed.  To  recover  100 
percent  of  the  budget  authority,  the 
budgeted  costs  for  these  reviews  are 
recovered  through  annual  fiaes. 

6.  Orders  to  Licensees  and  Amendments 
Resulting  From  Those  Specific  Orders 

NRC  issues  orders  to  licensees  and 
reviews  and  approves  amendments  to 
licenses  resulting  from  the  specific 
orders.  Under  current  policy  (contained 
in  footnote  1  to  §  170.21  and  footnote  2 
to  S  170.31),  10  CFR  part  170  fees  are 
not  assessed  for  the  orders  or 
amendments  resulting  from  the  orders 
because  the  NRC.  on  its  own  initiative, 
issues  an  order.  The  order  i^  not 


incident  to  a  voluntary  act  because  the 
licensee  does  not  request  it.  Similarly, 
amendments  resulting  from  orders  are 
not  assessed  10  CFR  part  170  fees 
because  such  amendments  are  not  filed 
voluntarily  by  the  licensee  but  are  filed 
as  a  requirement  of  the  order.  The 
budgeted  costs  of  these  activities  are 
recovered  through  annual  fees  to  all 
licensees. 

7.  Contested  Hearings 

Contested  hearings  are  conducted  by 
the  NRC  on  specific  applications, 
usually  at  the  request  of  intervenors. 
The  Commission  previously  decided  not 
to  charge  fees  for  contested  hearings 
because  a  hearing  gives  the  public  an 
opportunity  to  intervene  or  participate 
in  the  licensing  process  and  serves  an 
educational  purpose  (42  FR  22159;  May 
2. 1977).  The  budgeted  costs  are 
recovered  through  annual  fees  assessed 
to  all  licensees  of  a  particular  class. 

PoUcy  Changes 

One  option  to  address  the  actions  for 
appUcants.  licensees,  or  other 
organizations  identified  above  is  to 
modify  10  CFR  part  170  to  recover  the 
costs  incurred  for  specific  actions  bom 
the  identifiable  recipients. 

American  Mining  Congress  Petition 
(PRM-17&-4) 

The  Petitioner 

The  American  Mining  Congress 
(AMC),  which  filed  a  petition  for 
rulemaking  on  February  4,  1993,  is  a 
national  trade  association  of  mining  and 
mineral  processing  companies  that 
includes  owners  and  operators  of 
uranium  mills,  mill  tailings  sites,  and  in 
situ  uranium  production  facilities  who 
are  NRC  licensees.  Members  of  the  AMC 
who  use  byproduct  radioactive 
materials  must  be  licensed  by  either  the 
NRC  or  an  Agreement  State.  Because  the 
issues  raised  by  the  petition  concern  the 
same  subject  as  the  Energy  Policy  Act 
fee  requirement,  the  NRC  is  also 
requesting  public  comment  on  the 
issues  raiseid  in  PRM-170-4  in  this 
document. 

Adverse  Impacts  on  the  Petitioner 

The  AMC  has  submitted  this  petition 
for  rulemaking  on  behalf  of  its  members 
that  hold  NRC  licenses  because  it 
believes  they  have  been  adversely 
affected  by  the  cxirrent  license  fee  rule. 
The  petitioner  states  that  many  of  its 
members  who  hold  NRC  licenses  are 
Class  I  uranium  recovery  sites  that  have 
ceased  operations  and  are  waiting  for 
NRC  approval  of  reclamation  plans,  or 
are  on  standby.  The  petitioner  believes 
it  unfair  that  these  facilities  must 
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continue  to  pay  the  NRC  an  annual  fee 
because  they  no  longer  generate  revenue 
and  require  very  little  NRC  supervision. 
The  petitioner  also  asserts  that  some  of 
these  facilities  have  been  awaiting  NRC 
approval  of  final  reclamation  plans  for 
as  long  as  six  or  seven  years,  but  in  the 
meantime  must  continue  to  pay  the  NRC 
an  annual  fee. 


The  Petitioner's  Concerns 

The  petitioner's  primary  concern  is 
that  a  system  that  allows  an  agency  to 
recover  100  percent  of  its  costs  invites 
regulatory  abuse  as  there  are  no 
safeguards  present  to  ensure  that  fees 
are  collected  in  relation  to  the  amount 
of  necessary  NRC  oversight  and 
regulation.  The  petitioner  states  that, 
under  the  current  fee  system,  the  NRC 
is  not  accoimtable  to  anyone  and  has  no 
oversight  or  quality  control  for 
inspection  efforts.  There  are  no  limits 
on  how  often  inspections  occur,  no 
provisions  for  licensees  to  object  to 
costs,  and  no  assurance  for  expeditious 
service  by  the  NRC. 

The  petitioner  claims  the  NRC  is 
violating  the  "fundamental  principle  of 
law"  that  a  reasonable  relationship  must 
exist  between  the  cost  to  licensees  of  a 
regulatory  program  and  the  benefit 
derived  from  the  regulatory  services. 
The  petitioner  believes  the  67  percent 
increase  in  fees  for  Class  I  facilities  over 
the  prior  year  is  excessive  in 
comparison  with  the  6  percent  increase 
in  the  annual  NRC  appropriation.  The 
petitioner  believes  that  fee  increases 
should  be  consistent  with  the  NRC 
practice  of  using  the  consumer  price 
index  for  annual  adjustment  of  surety 
bonds.  The  petitioner  believes  the 
annual  fee  is  exorbitant  for  Class  I 
uranium  recovery  sites,  especially  those 
that  have  ceased  operations  and  have 
been  waiting  for  several  years  for  NRC 
approval  of  reclamation  plans. 

The  petitioner  also  states  that  the 
$123  hourly  charge  for  regulatory 
services  is  excessive  for  NRC  staff  efforts 
and  notes  that  such  an  amount  is 
equivalent  to  the  rate  charged  by  a 
senior  consultant  at  a  nationally 
recognized  consulting  firm. 

The  Petitioner's  Proposals 

The  petitioner  requests  that  10  CFR 
parts  170  and  171  be  amended  to 
alleviate  the  inequitable  impacts  of 
NRC-imposed  fees  on  its  members, 
specifically  for  Class  I  uranium  recovery 
sites  that  have  ceased  operation  and 
await  NRC  approval  of  reclamation 
plans.  The  petitioner  also  suggests  that 
the  NRC  implement  certain  standards 
for  services  provided.  The  petitioner 
offers  the  following  specific  suggestions 
for  ensuring  that  the  fee  schedule  bears 


a  reasonable  relationship  to  the  benefit 
provided  by  NRC  oversight  and 
regulation. 

1.  The  petitioner  suggests  the 
implementation  of  a  system  that  allows 
NRC  licensees  to  have  some  control  over 
fees  they  are  assessed.  According  to  the 
petitioner,  no  rational  relationship 
exists  between  the  fees  charged  by  the 
NRC  and  the  benefits  derived  by  its 
Ucensees.  A  licensee  review  board 
should  be  established  that  reviews  the 
NRC  fee  system  annually,  monitors  NRC 
inspection  activities  to  prevent 
regulatory  abuse,  and  proposes  revisions 
to  the  fee  system  to  eliminate 
inequitable  treatment  of  licensees. 

2.  The  petitioner  suggests  that  the 
NRC  develop  a  consistent  method  for 
applying  charges.  The  petitioner 
believes  that  the  NRC  should  supply 
licensees  with  a  cost  sheet  that 
describes  charges  for  various  types  of 
services  and  a  specific  response  interval 
schedule  that  prescribes  deadlines  for 
all  NRC  regulatory  services.  This  would 
eliminate  inequities  that  may  occur 
when  the  processing  of  simple 
amendment  requests  takes  some  NRC 
staff  members  longer  than  others  to 
complete.  The  petitioner  also  suggests 
that  the  NRC  establish  time  limits  for 
processing,  such  as  30  days  for  simple 
license  amendment  requests,  and 
publish  the  response  times  for  various 
regulatory  services  in  a  table  that  would 
be  distributed  to  licensees. 

3.  The  petitioner  suggests  that  the 
NRC  provide  a  more  complete  and 
detailed  accounting  of  the  services  it 
provides.  Currently,  the  NRC  lists  only 
the  hours  spent  and  the  hourly  rate  on 
bills  sent  to  licensees.  In  addition  to 
simply  listing  the  time  spent  and  the 
hourly  rate,  the  petitioner  believes  that 
NRC  charges  should  be  itemized  to  also 
include  a  description  of  the  work 
performed,  the  name(s)  of  the 
individual(s)  who  performed  the  work, 
and  the  dates  on  which  the  work  was 
performed. 

4.  The  petitioner  suggests  that  the 
NRC  eliminate  factors  that  contribute  to 
the  inequitable  treatment  of  licensees. 
The  petitioner  believes  that  fees  should 
be  waived  for  facihties  that  no  longer 
generate  revenue  and  require  very  little 
NRC  supervision,  such  as  for  uranium 
fuel  cycle  sites  that  have  ceased 
operation  and  are  waiting  for  NRC 
approval  of  reclamation  plans. 
According  to  the  petitioner,  the  intent  of 
Congress  in  enacting  the  Omnibus 
Budget  Reconciliation  Act  of  1990  was 
that  non-power  reactor  facilities  should 
be  exempt  for  the  most  part  from  annual 
fees  because  they  comprise  less  than 
three  percent  of  the  NRC's  regulatory 
costs.  The  petitioner  also  believes  that 


the  Department  of  Energy  (DOE)  is 
improperly  receiving  NRC  oversight  and 
review  of  its  mill  tailing  site  reclamation 
activities  without  being  charged  fees  by 
the  NRC.  Furthermore.  NRC  attention  to 
EKDE  sites  prevents  adequate  NRC 
resources  to  be  committed  to  address 
private  sector  licensing  matters, 
resulting  in  exorbitant  costs  to  certain 
NRC  licensees  who  must  continue  to 
pay  the  NRC  fees  for  many  years  while 
awaiting  NRC  action. 

The  Petitioner's  Conclusion 

The  petitioner  has  identified  several 
significant  adverse  impacts  which  it 
claims  have  affected  its  members  as  a 
resuh  of  the  current  NRC  fee  system 
which  provides  for  inequitable 
treatment  of  hcensees  and  the  potential 
for  regulatory  abuse.  The  petitioner 
believes  that  the  fees  imposed  by  the 
NRC  unfairly  burden  its  uranium 
recovery  facilities  that  have  ceased 
operation  and  are  awaiting  NRC 
approval  of  reclamation  plans,  in  some 
cases  for  many  years.  The  petitioner 
requests  that  the  NRC  consider  its 
proposals  to  amend  the  rules  in  10  CFR 
parts  170  and  171. 

List  of  Subjects 

10  CFB  Part  170 

Byproduct  material.  Import  and 
export  hcenses.  Intergovernmental     " 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors,  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals.  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

The  authority  citation  for  this 
document  is:  Sec.  2903(c).  Public  Law 
102-486. 106  Stat.  3125. 

Dated  at  Rockville.  Maryland  this  13th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Oiilk, 
Secretary  of  the  Commission. 
[FR  Doc.  93-9065  Filed  4-16-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

(Airspac«  Oockat  No.  93-ASO-6  ] 

Proposed  Establishment  of  Class  D 
Airspace:  Fort  Rucker  Shell,  AL; 

Andatusia,  AL 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  located  at 
Shell  Army  Heliport,  Fort  Rucker,  AL; 
and  Andalusia-Opp  Airport,  AL.  The 
United  States  Army  operates  a  control 
tower  at  each  of  these  locations. 
Terminal  Airspace  Reclassification, 
which  becomes  effective  September  16, 
1993,  will  discontinue  the  use  of  the 
term  Airport  Traffic  Area  (ATA)  and 
will  ehminate  the  requirement  for  two- 
way  radio  communication  with  the 
control  towers  at  Shell  Army  Heliport 
and  Andalusia-Opp  Airport.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  D  airspace  to 
perpetuate  the  existing  two-way  radio 
communication  requirement  at  these 
two  airports. 

DATES:  Comments  must  be  received  on 
or  before:  June  25,  1993. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to;  Federal 
Aviation  Administration,  Docket  No. 
93-ASO-6,  Manager,  System 
Management  Branch,  ASO-530,  P.O. 
Box  20636.  Atlanta,  Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel  for  Soalhem  Region,  room  652, 
3400  Norman  Berry  Drive.  East  Point. 
Geor^a  30344;  telephone  (404)  763- 
7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneih  R.  Patterson,  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.  O.  Box  20636, 
Atlanta.  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPt-EMENTARY  INFORMATION: 

Conunents  Invited 

Intes-ested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 


regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  end  be 
submitted  in  triphcate  ta  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  roust  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  i93- 
ASO-6.'*  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rula  The  p.Tjposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received.  All  conunents 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Assistant  CLi^^f  Counsel  for  Southern 
Region,  room  652,  3400  Norman  Berry 
Drive,  East  Point,  Georgia  30344,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  pubUc  contact  With  FAA 
persoiuiel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  {jerson  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch  (ASO-530), 
Air  Traffic  Division.  P.O.  Box  20636. 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM  s  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  ihe  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  Shell  Army 
Heliport,  AL;  and  Andalusia-Opp 
Airport.  AL.  The  United  States  Army 
operates  a  control  tower  at  each  of  these 
two  locations  wilh  an  ATA.  Terminal 
Airspace  Reclassification,  which 
becomes  effective  on  September  16, 
1993.  wrill  discontinue  ihe  use  of  the 
term  Airport  Traffic  Area  and  eliminate 
the  requirement  for  two-way  radio 
communication  with  the  control  towers 
at  Shell  Army  Heliport  and  Andalusia- 
Opp  Airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Class  D 
airspace  to  perpetuate  the  existing  two- 
way  radio  communication  requirement 
for  these  two  locations.  The  coordinates 


for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  areas  are  published  in  Section 
71.61  of  FAA  Order  7400.9  dated 
November  1,  1991,  and  effective 
September  16.  1993,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  listed  in  this 
document  would  be  published 
subsequentlv  in  the  order. 

The  FAA  nas  determined  that  this 
proposed  regulation  only  Involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigatiori,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

The  Proposed  Ajnendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— {AMENDED) 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S  C.  app.  134a(a),  1354(a), 
1510:  E.G.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

§71.1     [AMENDED] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9,  Airspace 
Reclassification,  dated  November  1, 
1991.  and  effective  September  16,  1993. 
is  amended  as  follows: 

Section  71.61    Designation 

ASO  AL  CZ  Fort  Rucker  Shell,  AL 

Fort  Rucker,  Shell  Army  Heliport.  AL 
(lat.  31*21*46.61"  N..  long.  BS'SOZT .78" 
W.) 

That  airspace  extending  upward  ttora  the 
surface  to  and  including  1.500  feet  MSL 
within  a  1.8-mile  radius  of  Shell  Army 
Heliport,  excluding  that  airspace  south  of 
latitude  31*20'47~  N.  This  Class  D  airspsce  is 


IMI 
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eH^BCtivfl  during  the  special  dates  and  times 
established  by  Notice  to  Ainnan.  The 
effective  dates  and  times  will  thereafter  be 
continuously  published  in  the  Airport 
Facility  Directory. 

•  •         *         •         • 

ASO  AL  CZ  Andalusia.  AL 
Andalusia-Opp  Airport,  AL 
(lat.  3rt8'31.8"  N.,  long.  86»23'37.8"  W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4-mile  radius  of  Andalusia-Opp 
Airport.  This  Class  D  airspace  is  effective 
during  the  special  dates  and  times 
established  by  Notice  to  Airman.  The 
effective  dates  and  times  will  thereafter  oe 
continuously  published  in  the  Airport 
Facility  Directory. 

•  •         •         •         • 

Issued  in  East  Point.  Georgia,  on  March  29, 
1993. 

Don  Cast, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Fegion. 

IFR  Doc.  93-9086  Filed  4-16-93;  8:45  am) 
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14  CFR  Part  71 

(Airspace  Docket  No.  93-ASO-4] 

Proposed  Establishment  of  Class  D 
Airspace:  Meridian,  MS;  Pensacola,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  proposes  to 
establish  Class  D  airspace  located  at 
Naval  Outlying  Landing  Field  (NOLF) 
Joe  Williams.  Meridian.  MS;  and  NOLF 
Choctaw.  Pensacola.  FL.  The  United 
States  Navy  operate's  a  control  tower  at 
each  of  these  locations  with  an 
associated  airport  traffic  area  (ATA). 
Terminal  Airspace  Reclassification, 
which  becomes  effective  September  16, 
1993,  will  discontinue  the  use  of  the 
term  "Air  Traffic  Area"  and  eliminate 
those  ATA's  not  already  designated  to 
become  Class  D  Airspace.  As  a  result, 
the  requirement  for  two-way  radio 
communication  with  the  control  towers 
at  NOLF.Joe  Williams  and  NOLF 
Choctaw  would  cease  to  exist.  The 
intended  effect  of  this  proposal  is  to 
provide  adequate  Class  D  airspace  to 
perpetuate  the  existing  two-way  radio 
communication  requirement  at  these 
two  locations. 

DATES:  Comments  must  be  received  on 
or  before:  June  15.  1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Docket  No. 
93-ASO*-4,  Manager.  System 
Management  Branch  ASO-530.  P.O.  Box 
20636.  Atlanta.  Georgia  30320. 


The  official  docket  may  be  examined 
in  die  Office  of  the  Assistant  Chief 
Counsel  for  Southern  Region,  room  652. 
3400  Norman  Berry  Drive,  East  Point. 
Georgia  30344;  telephone  (404)  763- 
7646. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Shipp,  Jr..  Airspace  Section. 
System  Management  Branch.  Air  Traffic 
Division,  Federal  Aviation 
Administration,  P.O.  Box  20636. 
Atlanta.  Georgia  30320;  telephone  (404) 
763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy  aspects  of 
the  proposal.  Communications  should 
identify  the  airspace  docket  and  be 
submitted  in  triplicate  to  the  address 
fisted  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  dh  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
ASO-4."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  the  light  of 
comments  received. 

All  comments  submitted  will  be 
available  for  examination  in  the  Office 
of  the  Assistant  Chief  Counsel  for 
Southern  Region,  room  652.  3400 
Norman  Berry  Drive.  East  Point,  Georgia 
30344.  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Manager. 
System  Management  Branch  (ASO-530). 
Air  Traffic  Division.  P.O.  Box  20636. 
Atlanta.  Georgia  30320. 
Communications  must  identify  the 


notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  at  NOLF  Joe 
Williams,  Meridian.  MS;  and  NOLF 
Choctaw.  Pensacola.  FL.  The  United 
States  Navy  operates  a  control  tower  at 
each  of  these  two  locations  with  an 
ATA.  Terminal  Airspace 
Reclassification,  which  becomes 
effective  September  16. 1993.  will 
discontinue  the  use  of  the  term  "Air 
Traffic  Area"  and  eliminate  those  ATA's 
not  already  designated  to  become  Class 
D  Airspace.  As  a  result,  the  requirement 
for  two-way  radio  communication  with 
the  control  towers  at  NOLF  Joe  Williams 
and  NOLF  Choctaw  would  cease  to 
exist.  The  intended  effect  of  this 
proposal  is  to  provide  adequate  Cla.ss  D 
airspace  to  perpetuate  the  existing  two- 
way  radio  communication  requirement 
at  these  two  locations.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Class  D 
airspace  areas  are  published  in  §  71 .61 
of  FAA  Order  7400.9  dated  November  1. 
1991.  and  effective  September  16,  1993, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  airspace  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71-{AMEN0ED1 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a), 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  195»- 
1963  Comp..  p.  389:  49  U.S.C  106(g):  14  CFR 
1169 

§71.1    |Ain«nd»d) 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9,  Airspace 
Reclassification,  dated  November  1, 
1991,  and  effective  September  16,  1993, 
is  amended  as  follows: 

Section  71.61    Designation. 


ASO  MS  CZ  Mmdiu.  MS  [New] 

Joe  Williams  NOLF,  MS 

(!af  3y4r46  48"N.,  long.  8a*49'54  19" 
W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,000  feet  MSL 
w jfhin  4.2-tnile  radius  of  Joe  Williams  NOLF. 
This  Class  D  airspace  is  effective  during  the 
specific  dates  and  times  established  by  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thereafter  be  contiDuously  published  in 
the  Airport/Facility  Directory. 


ASO  FL  CZ  PensacoU.  FL  [New) 
Choctaw  NOLF,  FL 
(lat.  30°30'26  77"  N..  long.  86'57'19.98" 
W.) 

That  airspace  extending  upward  from  the 
surface  to  and  incladirig  2.60Q  feet  MSL 
within  4.2-mile  radius  of  Ch{x:taw  NOLF. 
excluding  that  airsp>ace  within  tho  Pensacola 
Regional  Airport.  FL,  Class  C  airspace; 
excluding  that  airspace  withir.  the  NAS 
Whiting  Airport,  FL,  Gass  C  airspace;  and 
excluding  that  airspace  within  Restricted 
Area  R-2915.  This  Class  D  airspace  is 
effective  during  the  specific  dates  and  ti.-nes 
established  in  advance  by  a  NoUce  to 
Aimien.  The  eflsctive  date  and  time  will 
thereafter  b«  continuously  published  in  the 
Airport/Facilitj'  Directory. 
*         •         •         •         * 

Issued  in  East  Point,  Georgia,  on  March  23. 
1993. 

Don  Cass, 

Acting  htanager.  Atr  Traffic  Division. 
Southern  Region. 

(FR  Doc.  93-9085  Filed  4-16-93;  8:45  ami 
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FEDETRAL  TRADE  COMMISSION 

16  CFR  Part  404 

Deceptive  Advertising  artd  LabeKng  as 
to  Size  of  Tabiecioths  and  Related 

Products 

AGENCY:  Federal  Trade  Commission. 


ACnON:  Request  fior  public  comments. 

SliMMARY:  The  Federal  Trade 
Commission  (the  "(Commission")  is 
requesting  public  comments  on  its 
Trade  Regulation  Rule  relating'to  the 
Deceptive  Advertising  and  Labeling  as 
to  Size  of  Tablecloths  and  Related 
Products  (Tablecloth  Rule").  The 
Commission  is  soliciting  the  comments 
as  part  of  its  periodic  review  of  rules 
and  guides. 

DATES:  Written  comments  will  be 
accepted  until  May  19. 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  room  H-159,  Sixth  and 
Pennsylvania  Ave.,  N\V.,  Washington. 
DC  20580.  Comments  about  the 
Tablecloth  Rule  should  be  identified  as 
"16  CFR  part  104— Comment." 
FOR  FURTHER  tHFORMATION  CONTACT: 
John  A.  Oowley,  Attorney,  Federal 
Trade  Commission.  Washington,  DC 
20580,  (202)  326-3280. 
SUPPLEMEMTARY  INFORMATION:  The 

Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  tiie  Commission's 
rules  and  giiides  and  their  regulatory 
and  economic  impwict.  The  information 
obtained  will  assist  the  Comiftission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recision. 

At  this  time,  the  Com.mission  solicits 
written  public  comments  concerning  the 
Commission's  Trade  Regulation  Rule 
relating  to  the  Deceptive  Advertising 
and  Labeling  as  to  Size  of  Tablecloths 
and  Related  Products. 

The  Tablecloth  Rule  regulates  the 
advertising,  labeling  ap.d  marking  of  the 
dimensions  of  tablecloths  and  related 
products.  This  trade  regulation  rule  was 
adopted  based  on  Commission  findings 
that:  Many  marketers  of  tablecloths  and 
related  products  used  the  term  "cut 
size"  to  designate  the  dimensions  of 
their  products  but  did  not  disclose  the 
finished  sizes  of  these  products.  The 
Commission  found  that  the  cut  sizes, 
before  hemming  and  finishing,  were 
usually  larger  than  the  completed  or 
finished  sizes  of  tablecloths  and  related 
products.  The  record  also  showed  that 
to  many  consumers  the  size  marked  on 
a  tablecloth  or  related  product  meant 
the  actual  size  of  the  finished  product 
and  that  this  meaning  was  not  dispelled 
by  the  words  "cut  size"  alone  without 
a  disclosure  of  the  finished  size 
identified  as  such.  The  Commission 
found  that  the  use  of  the  "cut  size" 
alone  to  designate  sizes  of  tablecloths 
and  related  products,  had  the  capacity 
and  tendency  to  mislead  consumer 


purchasers  into  believing  that  such  size 
represented  the  actual  dimensi<His  of  the 
finished  product. 

As  a  result  of  these  findings,  the 
Commission  promulgated  the 
Tablecloth  Rule  requiring  that  in 
connection  with  the  sale  or  offering  for 
sale  of  tablecloths  and  related  products 
such  as  doilies,  table  mats,  dresser 
scarves,  place  mats,  table  runners, 
napkins  and  tee  sets,  any  representation 
of  the  cut  size  or  the  dimensions  of 
materials  used  in  the  construction  of 
tablecloths  and  related  products  would 
constitute  an  unfair  method  of 
competition  and  an  unfair  and 
deceptive  act  or  practice  unless: 

(1)  Such  "cut  size"  dimensions  are 
accompanied  by  the  words  "cut  size"; 
and 

(2)  The  "cut  size"  is  accompanied  by 
a  clear  and  conspicuous  disclosure  of 
the  dimensions  of  the  finished  products 
and  by  an  explanation  that  such 
dimensions  constitute  the  finished  size. 
The  rule  then  gives  an  example  of 
proper  size  marking:  "Finished  size  50" 
X  68";  Cut  size  52"  X  70"." 

The  rule  includes  examples  of  both 
proper  and  improper  representations  of 
size  descriptions.  Currently,  these 
e.xamples  are  expressed  in  terms  of  feet. 
Under  Executive  Order  12770  of  July  25, 
1991,  and  the  Metric  Conversion  Act,  as 
emended  by  the  Omnibus  Trade  and 
Competitiveness  Act,  all  federal 
agencies  are  required  to  use  the  SI 
metric  system  of  measurement  in  ail 
procurement,  grants  and  other  business- 
related  activities  (which  includes 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.  To 
comply  with  these  provisions,  should 
the  Commission  elect  to  retain  the  rule 
after  conducting  this  review,  the 
examples  in  the  rule  will  beahered  to 
include  the  metric  equivalent  in 
parentheses  beside  the  English 
measurements.  Thus,  the  measurements 
in  the  examples  would  be  revised  to 
read:  "Finished  size  50"  x  68^  (127  cm 
X  172.72  cm);  cut  size  52"  x  70"  (132.08 
cm  X  177.80  cm)".  This  is  a  technical 
amendment  to  an  illustrative  example  in 
the  rule  rather  than  a  substantive 
amendment  to  the  rule.  It  is  not 
intended  to  create  any  new  requiremrait 
under  the  Rule  to  use  metric  or  to  use 
metric  in  any  particular  fashion  (for 
example,  in  hundredths  of  centimeters). 
Thus,  under  the  Administrative 
Procedure  Act,  no  formal  rulemaking 
proceeding  is  necessary  to  implement 
this  revision. 

Accordingly,  the  Commission  solidls 
public  comments  on  the  following 
questions: 
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(1)  Has  Ibis  trade  regulation  ml*  had 
a  signiFicant  economic  impact  (costs  or 
benefits)  on  antitiaa  sul^ect  to  its 
reauirements? 

(2)  Is  tbefe  s  continuing  need  for  rtrif 
trade  r«u]ations  rule? 

(3)  Woat  burdens  does  compliance 
with  this  trade  regulation  rule  place  on 
entities  s«d>^  to  its  requirements? 

(4)  What  cban^  should  be  made  to 
this  trade  regulation  rule  to  minimize 
the  economic  effect  on  such  entitiee? 

(5)  Does  this  trade  regulation  rule 
overlap  or  conflict  with  other  federal, 
state,  or  local  government  laws  or 
regulations? 

(6)  Have  technology  or  ecooomic 
conditions  chan^d  since  this  trade 
regulation  rule  viras  issued,  and,  if  so, 
what  eilact  do  the  changes  here  on  the 
rule? 

Authority:  15  U.S.C  41-58. 

List  of  Subjects  in  16  CFR  Part  404 

Advertising.  Labeling,  Size, 
Tablecloths  and  Related  products. 

By  directioa  of  the  Conunissioa. 
Donald  S.  datiC 
Secretary. 

IFR  Doc  93-9094  Filed  4-15-93;  8:45  amj 
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16  CFR  Part  410 

Deceptive  Advertising  as  to  Size  of 
Viewable  Pictures  Shown  by  Television 
Receiving  Sets 

agency:  Federal  Trade  Commission. 
ACnow:  Request  for  public  commerrts. 


SUMMABV:  The  Federal  Trade 
Commission  ("the  Commission")  is 
requesting  pnblic  comments  on  its 
Trade  Regulation  Rule  on  Deceptive 
Advertising  as  to  Size  of  Viewable 
Pictures  Shown  by  Television  Receiving 
Sets  (the  "Picture  Tube  Rule^.  The 
Commission  is  soliciting  the  commoits 
as  part  of  its  periodic  review  of  rules 
and  guides. 

DATES:  Written  comments  will  be 
accepted  on  or  before  May  19,  1993. 
ADDRESSES:  Send  comments  to 
Secretary.  Federal  Trade  Commission. 
6th  &  Pennsylvania  Ave.  NW., 
Washington.  DC  20580.  Submissions 
should  be  marked  "Picture  Tube  Rule, 
16  CFR  part  410— Comment." 
FOR  FURTHER  INR)RMAT)ON  CONTACT: 
Phillip  Priesman,  Attorney.  Division  of 
Advertising  Practices.  Federal  Trade 
Commission,  6th  ft  PamsyWania  Ave. 
NW..  Washiagton.  DC  205«O.  (202)  326- 
2484. 

SUPPt£i«KrARY  mformation:  The 
Commission  has  determined,  as  part  of 


its  ovarsigfat  responsibilities,  to  review 
rules  and  guicte  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  redsion.  At  this 
time,  the  Commission  solicits  written 
puhhc  comments  on  Its  T^ade 
Regulation  Rule  on  Deceptive 
Advertising  as  to  Size  of  Viewable 
Pictures  Shown  by  Television  Receiving 
Sets  (the  "Picture  Tube  Rule").  16  CFR 
part  410. 

This  rule,  like  the  other  trade 
regulation  rules  issued  by  the 
Commission,  "definefs]  with  specificity 
acts  or  practices  which  are  unfelr  or 
deceptive  acts  or  practices  In  or 
affecting  commerce.  Such  rules  may 
include  requirements  prescribed  for  the 
purposes  of  preventing  such  acts  or 
practices.  A  violation  of  a  rule  shall 
constitute  an  unfair  or  dec^jtive  act  or 
practice  in  violation  of  section  5(a)(1)  of 
[the  Federal  Trade  Commission  Act), 
unless  the  Commission  otherwise 
expressly  provides  in  its  rule."  Ifl  CFR 
1.8.  The  Commission  may  initiate  a 
trade  regulation  rule  proceeding  ~upon 
its  own  initiative  or  pursuant  to  written 
petition  filed  with  the  Secretary  by  any 
interested  person  stating  reasonable 
grounds  therefor."  16  CTR  1.9. 

The  Picture  Tube  Rule  sets  forth  the 
appropriate  method  for  measuring  the 
diameter  of  television  screens,  when 
this  measiirement  is  included  in  any 
advertisement  or  promotional  material 
for  the  television  set.  Under  the  rule, 
any  representation  of  the  screen  size 
must  be  based  on  the  horizontal 
dimension  of  the  actual  viewable 
picture  area.  Any  other  measurement  is 
unfeir  and  deceptive,  unless  the  method 
of  measurement  is  clearly  and 
conspicuously  disclosed  in  close 
proximity  to  the  size  designation.  The 
rule  notes  that  the  horizontal 
measurement  must  not  take  Into  account 
any  curvature  of  the  tube.  Further, 
disclosing  the  method  of  measurement 
in  a  footnote  rather  than  in  the  body  of 
the  ad  does  not  constitute  a  disclosure 
in  close  proximity  to  the  measurement. 

The  pale  induoes  examples  of  both 
proper  and  improper  representations  of 
size  descriptions.  Currently,  these 
examples  are  expressed  in  terms  of 
inches.  Under  Executive  Order  12770  of 
July  25.  1991.  and  the  Metric 
Conversion  Act,  as  amended  by  the 
Omnibus  Trade  and  Competitiveness 
Act.  all  federal  agencies  are  required  to 
use  the  SI  metric  system  of 
meenirement  in  all  procurements, 
grants  and  other  business-related 


activities  (which  inchides  rulemakhigs). 
except  to  the  extent  that  such  use  is 
impractical  or  is  likely  to  causa 
significant  Inefficiencies  or  loss  of 
martlets  to  United  States  firms  To 
comply  with  these  provisions,  should 
the  Commission  elect  to  retain  the  rule 
after  conducting  this  review,  the 
examples  in  the  rule  will  be  ahered  to 
include  the  metric  equivalent  in 
parentheses  beside  the  English 
measurements.  Thus,  the  measurements 
in  the  exaraplsa  would  be  revised  to 
read:  15  inches  (38.10  cm);  19  inches 
(48.28  cm):  20  inches  (50J0  an);  21 
inches  (53.34  cm);  and  262  square 
inches  (1.690.32  sq.  cm).  This  is  a 
technical  amaodmaU  to  an  illustrative 
example  in  the  rule  rather  than  a 
substantive  amendment  to  the  rule.  It  Is 
not  intended  to  create  any  new 
requirement  under  the  rule  to  use  metric 
or  to  use  metric  in  any  particular 
fashion  (for  examf>le.  in  hundredths  of 
centimeters).  Thus,  under  the 
Administrative  Procedurss  Act.  no 
formal  rulemaking  proceeding  is 
necessary  to  implement  this  revision. 

Accordingly,  the  Commisslcm  solicits 
public  comments  on  the  following 
questions: 

(1)  Has  this  trade  regulation  rule  had 
a  significant  impact  (cost  or  benefit)  on 
entities  subject  to  its  requirements? 

(2)  Is  there  a  continuing  need  for  this 
rule? 

(3)  What  burdens  does  adherence 
with  this  rule  place  on  entities  subject 
to  its  requirements? 

(4)  What  changes  should  be  made  to 
this  rule  to  minimize  the  economic 
effect  ou  such  entities? 

(5)  Does  this  rule  overlap  or  conflict 
with  other  federal,  state,  or  local 
government  laws  or  regulations? 

(6)  Have  technology  or  economic 
conditions  changed  since  this  rule  was 
issued,  and.  if  so,  what  effect  do  these 
changes  have  on  the  rule? 

AudMrity:  15  VS.C.  41-58. 
List  of  Subjects  in  16  CFR  Part  410 

Advertising,  Trade  practices. 
Television  sets.  Picture  txibes. 

By  direction  ckf  the  Ckaitmissioa. 
DoDAld  S.  dark. 
Secretary. 
|FR  Doc.  93-9095  Filed  4-16-93;  8:45  amf 
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16  CFR  Part  418 

Deceptive  Advertising  and  Labeling  as 
to  Length  of  Extension  Ladders 

AGENCY:  Federal  Trade  rnmniisyion 
ACnOM:  Request  for  public  comments. 
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SUMMARY:  The  Federal  Trade 
Commission  (the  "Commission")  is 
requesting  public  comments  on  its 
Trade  Regulation  Rule  relating  to  the 
Deceptive  Advertising  and  Labeling  As 
To  Length  of  Extension  Ladders 
("Extension  Ladder  Rule").  The 
Commission  is  soliciting  the  comments 
as  part  of  its  periodic  review  of  rules 
and  guides. 

DATES:  Written  comments  will  be 
accepted  until  May  19, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  Sixth  and 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20580.  Comments  about  the 
Extension  Ladder  Rule  should  be 
identified  as  "16  CFR  Part  418— 
Comment." 

FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Crowley,  Attorney,  Federal 
Trade  Commission,  Washington,  DC 
20580.  (202)  326-3280. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  determined,  as  part  of 
its  oversight  responsibilities,  to  review 
rules  and  guides  periodically.  These 
reviews  will  seek  information  about  the 
costs  and  benefits  of  the  Commission's 
rules  and  guides  and  their  regulatory 
and  economic  impact.  The  information 
obtained  will  assist  the  Commission  in 
identifying  rules  and  guides  that 
warrant  modification  or  recision. 

At  this  time,  the  Commission  solicits 
written  public  comments  concerning  the 
Commission's  Trade  Regulation  Rule 
relating  to  the  Deceptive  Advertising 
and  Labeling  As  To  Length  Of  Extension 
Ladders. 

The  Extension  Ladder  Rule  was 
adopted  based  on  Commission  findings 
that:  Marketers  of  extension  ladders 
represent  the  sizes  or  lengths  of  their 
products  in  terms  of  the  total  length  of 
the  sections  thereof,  e.g.,  a  "20-foot"  or 
"20-foot  size"  extension  ladder  consists 
of  two  10-foot  sections.  It  was  shown 
that  in  fully  extending  an  extension 
ladder  for  use  there  must  be  an 
overlapping  of  the  sections  thereof  for 
strength  and  safety  purposes.  As  a 
result,  footage  is  lost  in  such 
overlapping.  Consequently,  the 
maximum  working  or  useful  length  of 
an  extension  ladder  is  invariably  less 
than  the  total  length  of  the  component 
sections.  Although  the  practice  of 
representing  extension  ladder  lengths  in 
terms  of  the  total  of  the  lengths  of  the 
sections  thereof  had  been  followed  for  a 
substantial  period  of  lime  and  may  have 
been  understood  by  tradesmen  and 
industrial  and  governmental  purchasers, 
the  Commission  believed  that  this 
method  of  representing  sizes  was  not 
understood  by  the  average  consumer. 


The  Commission  concluded  that  the 
industry  practice  of  representing 
extension  ladder  lengths  tended  to 
mislead  the  general  public  into  the 
erroneous  belief  that  such  represented 
sizes  or  lengths  were  the  maximum 
working  or  useful  lengths  of  the 
products  so  described. 

The  Extension  Ladder  Rule  regulates 
the  advertising,  labeling  and  marking  of 
extension  ladders  by  making  it  an  unfair 
or  deceptive  act  or  practice  and  an 
unfair  method  of  competition  to 
represent  the  size  or  length  of  such 
product,  in  terms  of  the  total  length  of 
the  component  sections  thereof  unless: 

(a)  Such  size  or  length  representation 
is  accompanied  by  the  words  "total 
length  of  sections"  or  words  with 
similar  meanings  which  clearly  indicate 
the  basis  of  the  representation:  and, 

(b)  Such  size  or  length  representation 
is  accompanied  by  a  statement  in  close 
proximity  to  the  size  or  length 
representation  which  clearly  and 
conspicuously  shows  the  maximum 
length  of  the  product  when  fully 
extended  for  use  (i.e.,  excluding  the 
footage  lost  in  overlapping)  along  with 
an  explanation  for  the  oasis  of  such 
representation.  The  rule  then  gives  an 
example  of  proper  length  representation 
when  tlie  product  consists  of  two  ten 
foot  sections:  "maximum  working 
length  17',  total  length  of  sections  20'" 
or  "17' extension  ladder." 

The  rule  includes  examples  of  both 
proper  and  improper  representations  of 
size  descriptions.  Currently,  these 
examples  are  expressed  in  terms  of  feet. 
Under  Executive  Order  12770  of  July  25, 
1991,  and  the  Metric  Conversion  Act,  as 
amended  by  the  Omnibus  Trade  and 
Competitiveness  Act,  all  federal 
agencies  are  required  to  use  the  SI 
metric  system  of  measurement  in  all 
procurement,  grants  and  other  business- 
related  activities  (which  includes 
rulemakings),  except  to  the  extent  that 
such  use  is  impractical  or  is  likely  to 
cause  significant  inefficiencies  or  loss  of 
markets  to  United  States  firms.  To 
comply  with  these  provisions,  should 
the  Commission  elect  to  retain  the  rule 
after  conducting  this  review,  the 
examples  in  the  rule  will  be  altered  to 
include  the  metric  equivalent  in 
parentheses  beside  the  English 
measurements.  Thus,  the  measurements 
in  the  examples  would  be  revised  to 
read:  "maximum  working  length  17' 
(54.54  m),  total  length  of  sections  20' 
(64.17  m)"  or  "17'  (54.54  m)  extension 
latter".  This  is  a  technical  amendment 
to  an  illustrative  example  in  the  rule 
rather  than  a  substantive  amendment  to 
the  rule.  It  is  not  intended  to  create  any 
new  requirement  under  the  Rule  to  use 
metric  or  to  use  metric  in  any  particular 


fashion  (for  example,  in  hundredths  of 
centimeters).  Thus,  under  the 
Administrative  Procedure  Act,  no 
formal  rulemaking  proceeding  is 
necessary  to  implement  this  revision. 

Accordingly,  the  Commission  solicits 
public  comments  on  the  following 
questions: 

(1)  Has  this  trade  regulation  rule  had 
a  significant  economic  impact  (costs  or 
benefits)  on  entities  subject  to  its 
reouirements? 

(2)  Is  there  a  continuing  need  for  this 
trade  regulation  rule? 

(3)  What  burdens  does  compliance 
with  this  trade  regulation  rule  place  on 
entities  subject  to  its  requirements? 

(4)  What  changes  should  be  made  to 
this  trade  regulation  rule  to  minimize 
the  economic  effect  on  such  entities? 

(5)  Does  this  trade  regulation  rule 
overlap  or  conflict  with  other  federal, 
state,  or  local  government  laws  or 
regulations? 

(6)  Have  technology  or  economic 
conditions  changed  since  this  trade 
regulation  rule  was  issued,  and,  if  so, 
what  effect  do  the  changes  have  on  the 
rule? 

Authority:  15  U.S.C  41-58. 
List  of  Subjects  in  16  CFR  Part  418 

Advertising,  Labeling,  Length, 
Extension  ladders. 

By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
|FR  Doc.  93-9093  Filed  4-16-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  7 
[Notice  No.  771] 
BIN  1512-AA95 

Standard  of  Identity  for  Malt  Uquor 
(91F-026P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF).  Department  of  the 
Treasury. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  is  considering 
amending  regulations  issued  under  the 
Federal  Alcohol  Administration  Act 
(FAA  Act)  to  provide  a  standard  of 
identity  for  malt  liquor.  Currently, 
regulations  under  the  FAA  Act  do  not 
set  forth  a  standard  of  identity  for  malt 
liquor,  or  for  any  other  malt  beverage 
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product.  ATF  is  issuing  this  advance 
notica  of  proposed  rulemaking  in 
response  to  a  petition  from  a  coalition 
of  consumer  groups  seeking  to  establish 
a  definite  standard  of  identity  for  malt 
liquor. 

DATES:  Written  comments  must  be 
received  by  ^^^y  19, 1993. 
ADORESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Pireearms,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221;  Notice  No.  771.  Comments  not 
exceeding  three  pages  may  be  submitted 
by  facsimile  transmission  to  (202)  927- 
8602. 

Copies  of  the  petition  and  any  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Reading  Room,  Office  of 
Public  Affairs  and  Disclosure,  room 
6300,  650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 
FOR  FURTHER  IfUFORMATWN  CONTACT: 
Charles  Bacon,  Wine  and  Beer  BraiKih, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226;  telephone 
(202)  927-8230. 

SUPPLEMENTARY  MFORMATIOM: 
Background 

Sections  105(e)  and  (f)  of  the  Federal 
Alcohol  Administration  Act.  27  U.S.C. 
§  205(e)  and  (f).  vest  in  ATF  the 
authority  to  regulate  the  labeling  and 
advertising  of  alcoholic  beverages, 
including  malt  beverages.  These 
sections  authorize  the  issuance  of 
regulations  which  will,  among  other 
things,  prohibit  deception  of  the 
consumer  with  respect  to  the  product 
and  which  will  provide  the  consumer 
with  adequate  information  as  to  the 
identity  aivd  quahty  of  the  product  In 
the  case  of  malt  beverages,  section 
105(e)  of  the  FAA  Act  further  prohibits 
statements  of,  or  statements  likely  to  b« 
considered  as  statements  of,  alcoholic 
content  from  appearing  on  labels  unless 
required  by  State  law.  Similarly,  section 
105(0  prohibits  statements  of  alcoholic 
content  from  appearing  in 
advertisements  for  malt  beverages,  to 
the  extent  thai  the  State  in  which  the 
advertisement  appears  imposes  a  similar 
requirement.  These  prohibitions  reflect 
Congress'  concern,  expressed  during  the 
1935  heeirings  on  the  proposed  FAA 
Act.  that  malt  beverages  should  not  be 
sold  to  consumers  on  the  basis  of 
alcoholic  strength. 

Section  117(a)  of  the  FAA  Act  defines 
the  term  "malt  beverage"  as  "a  beverage 
made  by  the  alci^tolic  fermentation  of 
an  infusion  or  decoction,  or 
combination  ol  both,  in  potable  brewing 
water,  of  mehed  barley  with  hops  or 


their  parts,  or  their  products,  and  with 
or  without  other  malted  cereals,  and 
with  or  without  the  additioo  of 
unmalted  or  prepared  cereals,  other 
carbohydrate  or  produc-ts  prepared 
therefrom,  and  with  or  without  the 
addition  of  carlmn  dioxide,  and  with  or 
without  other  wholesome  products 
suitable  for  human  food  consumption." 
This  definition  places  no  minimum  or 
maximimi  alcohol  content  on  mak 
beverages. 

Regulations  which  implement  these 
statutory  provisions  as  they  relate  to  the 
labehng  and  advertising  of  malt 
beverages  are  set  forth  in  27  CFR  part  7. 
"Labeling  and  Advertising  of  Malt 
Beverages."  Part  7  does  not  prescribe 
standards  of  identity  for  malt  beverages. 
Instead,  §  7.24  provides  that  statements 
of  class  and  type  for  malt  beverages 
shall  conform  to  the  designation  of  the 
product  as  known  to  the  tr«de.  Thus, 
regulations  do  not  define  the  several 
kinds  of  malt  beverages  including  those 
specifically  listed  in  part  7;  i.e.,  "beer," 
"lager  beer."  "lager."  "ale."  "porter."  or 
"stout."  Section  7.24  does  contain 
general  guidelines  for  the  kbeHng  of 
some  classes  and  types  of  malt 
beverages. 

Regulations  at  $  7.26  reflect  the 
section  105(e)  prohibition  against  the 
appearance  of  alcohol  content  on  labels 
of  malt  beverages,  unless  required  by 
State  law.  Moreover.  ATF  notes  that 
alcohol  content  is  not  used  as  a 
regulatory  mettns  to  define  or  hmit  malt 
beverages;  for  example,  "beer"  and 
"ale"  have  no  maximum  alcohol 
content.  Similarly,  alcohol  content  is 
not  used  in  part  7  to  differentiate 
between  classes  and  types  of  malt 
beverages  (other  than  to  define  non- 
alcoholic malt  beverages  containing  less 
than  0.5  percent  alcohol  by  volume).  As 
a  p>factical  matter,  the  maximum  alcohol 
in  malt  beverages  seldom  exceeds  12 
percent  by  volume,  the  approximate 
upper  hmit  attainable  by  fermeotation. 

As  a  result  of  these  restrictions, 
alcohol  content  of  malt  beverages 
seldom  appears  on  labels.  Thus, 
consumers  of  mah  beverages,  including 
malt  liquors,  have  no  basis  on  which 
they  can  determine  or  compare  the 
alcohol  content  of  malt  beverages. 

Definition  of  Mall  Liquor 

Part  7  neither  hsts  "malt  Uquor"  as  a 
class  and  type  of  malt  beverage,  nor 
provides  labeling  guidelines  for  its  use. 
Use  of  the  term  "mah  liquor"  can  be 
traced  far  back  into  American  history  as 
a  reference  to  all  fermented  malt 
products  including  beer,  ale,  and  porter, 
hi  an  1810  letter  to  Thomas  Jefferson 
advocating  the  establishment  of  a 
national  brevrery,  Joseph  Coppinger 


insists  it  would  "improve  the  quality  of 
our  malt  liquors  in  every  point  of  the 
Union*  *  *"  In  addition,  research  has 
established  that  the  term  "mall  Uquor" 
appeared  in  taxing  statutes  toward  th« 
end  of  the  nineteenth  century.  In  1866. 
malt  liquors  were  first  taxed  by  the  Act 
of  July  13, 1866,  (14  Stat.  117)  as  be«-. 
This  Act  referred  to  beer  as 
encompassing  malt  bquors,  lager  beer, 
ale,  porter,  and  other  fennenttKl  Uquors. 
The  tax  oa  mah  liquors  continued  when 
the  Internal  Revenue  Laws  were  revised 
purstiant  to  the  Act  of  March  1,  1879  (20 
Stat  327). 

During  this  same  time  period,  the 
Supreme  Court  also  recognized  that  a 
malt  liquor  was  a  beer  produced  merely 
by  the  fermentation  of  malt,  as  opposed 
to  those  obtained  by  distillation  of  malt 
or  mash.  SarOs  v.  United  States  152  U.S. 
570  (1893).  This  definition  was  echoed 
in  the  American  Handy  Book  of  the 
Brewing.  Mahing  and  Auxiliary  Trades 
(3rd  ed..  Vol.  2)  which  was  published  in 
1908. 

Subsequent  taxing  statutes  referred  to 
beer  as  encompassing  malt  liquors,  lager 
beer,  ale,  porter,  and  other  fermented 
liquors  until  the  ixiceptioD  of 
Prohibition  in  1919.  See  the  Act  of 
March  3, 1899,  (30  SUt.  1390)  and  the 
Act  of  March  2,  1911  (36  Stat.  1014). 

During  the  Prohibition  era, 
regulations  referred  to  mah  liquor  as 
containing  more  alcohol  than  beer,  ale. 
porter,  or  other  fermented  liquors. 
Specifically,  section  1001(d)  of 
Regulations  2  of  the  Bureau  of 
Prohibition's  Regulations  Relating  to 
Permits  for  Intoxicating  Lkjiiors  for 
Nonbeverage  Purposes  (effective 
October  1.  1927),  which  were 
promulgated  pursuant  to  Title  II  of  the 
National  Prohibition  Act  (41  Stat.  305), 
defined  malt  liquors  as  containing  one- 
half  of  1  percent  or  more  of  alcohol  by 
volume. 

Subsequent  to  the  repeal  of 
Prohibition,  the  Internal  Revenue  Code 
of  1939  referred  to  "fermented  malt 
bquors."  "fermented  liquors,"  and 
"roalt  liquors."  These  terms  were  used 
in  a  general  sense  to  indicate  fermented 
products  derived  from  malt,  and  to 
differentiate  them  from  distilled  liquors 
or  distilled  spirits.  After  revision  of  the 
hitemal  Revenue  Code  in  1954.  "malt 
liquor"  was  replaced  with  the  term 
"beer"  as  a  general  reference  to  brewers' 
products  fermented  from  malt. 

According  to  Michael  )ackson's  New 
World  Guide  to  Beer,  in  the  mid-20th 
century,  malt  liquor  came  to  signify  » 
particular  type  of  beer  A  light-  to 
medium-bodied  lager  with  an  extra 
alcoholic  kick  (anywhere  from  5  to  9 
percent  alcohol  by  volxune).  and  often  a 
sweetish,  slightly  winey  flavor  which 
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may  come  from  a  high  sugar  content. 
The  style  can  be  traced  to  the  Gluek 
Brewing  Company  of  Minneapolis 
wliich  introduced  Stite  Malt  Liquor  in 
1942. 

In  today's  common  usage,  "malt 
liquor"  is  applied  to  malt  beverages 
generally  higher  in  alcohol  content  than 
ordinary  beers  or  ales,  and  usually 
somewhat  sweeter  than  those  products. 
See  The  Association  of  Brewers' 
Directory  of  Beer  and  Brewing  by  Carl 
Forget  (1988).  The  method  of 
production  of  malt  hquor  does  not  differ 
significantly  from  the  process  used  for 
other  fermented  malt  beverages  such  as 
beer  or  lager  beer.  Malt  liquor  is  also 
occasionally  used  as  a  catch-all  labeling 
term  for  malt  beverages  which  have  not 
attained  label  recognition  under  a 
particular  name  (such  as  "Alt"  or 
"Bitters"),  or  to  label  "strong  beer." 
which  because  of  its  higher  alcohol 
content,  may  not  be  labeled  "beer"  or 
"lager"  under  laws  in  several  States. 

Deflnitions  for  Classes  of  Malt 
Beverages 

As  noted  previously,  part  7  does  not 
prescribe  standards  of  identity  for  malt 
beverages.  Rather  §  7.24(3)  provides  that 
statements  of  class  and  type  for  mah 
beverages  shall  conform  to  the 
designation  of  the  product  as  known  to 
the  trade.  Section  7.24(d)  states  tliat  no 
product  containing  less  than  one-half  of 
1  percent  alcohol  by  volume  shall  bear 
the  class  designation  "beer,"  "lager 
beer,"  "lager,"  "ale,"  "porter,"  or 
"stout."  Further,  §  7.24(e)  provides  that 
no  product  other  than  a  malt  beverage 
fermented  at  comparatively  high 
temperature,  possessing  the 
characteristics  generally  attributed  to 
"ale."  "porter,"  and  "stout"  and 
produced  without  the  use  of  coloring  or 
flavoring  materials  (other  than  those 
recognized  in  standard  practices)  shall 
bear  any  of  those  class  designations. 

Although  ATF  has  not  as  of  yet 
promulgated  standards  of  identity  for 
beer,  ale,  porter,  and  stout,  general 
definitions  do  exist  for  these  terms.  The 
Master  Brewers'  Association  of  America 
defines  the  above-described  terms  as 
follows:  Beer  is  an  alcoholic  beverage 
made  by  fermenting  malt  with  or 
without  other  cereals  and  flavored  with 
hops;  ale  is  a  top  fermentation  beer 
made  from  malt  or  malt  adjuncts  with 
a  pronounced  hop  aroma  and  flavor: 
porter  is  a  top  fermentation  beer  that  is 
heavier  and  darker  than  ale;  and  stout 
is  heavier  than  porter  but  with  a  dark 
color,  sweet  taste,  and  strong  malt 
flavor.  Bottom  fermentation  is 
characteriaed  by  the  fact  that  dead  yeast 
cells  sink  to  the  bottom  during 
fermentation.  Conversely,  top 


fermentation  is  characterized  by  the  fact 
that  dead  yeast  cells  rise  to  the  surface 
during  fermentation.  See  The  Practical 
Brewer  (1947  ed). 

Under  the  Codes  of  Fair  Competition, 
which  were  promulgated  pursuant  to 
the  National  Industrial  Recovery  Act  (48 
Stat.  195.  C.90.  (1933)),  the  Federal 
Alcohol  Control  Administration 
(F.A.C. A.)  proposed  a  definition  of  malt 
liquor  and  speciBc  standards  of  identity 
for  beer,  ale,  porter,  and  stout.  It  was 
proposed  that  malt  liquor  be  deflned  as 
"a  beverage  made  by  alcoholic 
fermentation  of  an  infusion,  in  potable 
water,  of  barley  malt  and  hops,  with  or 
without  unmalted  rice,  com,  or  other 
grains  or  decorticated  or  degerminated 
grains,  and  containing  more  than  one- 
half  of  one  percentum  of  alcohol  by 
volume."  In  addition,  beer  was  to  be 
classified,  into  eight  subclasses,  as  a 
bottom  fermentation  malt  liquor  while 
ale,  Berliner  Weiss  beer,  porter,  and 
stout  were  to  be  classified  as  top 
fermentation  malt  liquors.  These 
proposed  regulations  were  attached  to  a 
notice  of  public  hearing  to  be  held  on 
March  21,  1935.  See  F.A.C.A.  AM-383, 
March  4,  1935.  No  hearing  was 
apparently  held  and  no  regulations  were 
issued.  This  was  probably  due  to  the 
fact  that  on  May  27, 1935.  the  Supreme 
Court  handed  down  its  decision  in  the 
case  of  Scbecter  Poultry  Corporation  v. 
United  States.  295  U.S.  495.  (1935). 
With  this  decision,  the  Codes,  for  all 
practical  purposes,  ceased  to  exist  and 
their  provisions  were  no  longer 
enforced.  Subsequently,  the  Federal 
Alcohol  Administration  Act  was  passed 
and  approved  on  August  29, 1935. 

On  December  17, 1935,  ATF's 
predecessor  agency,  the  Federal  Alcohol 
Administration  (FAA),  issued  a 
proposed  draft  of  regulations  regarding 
standards  of  identity  for  malt' beverages. 
See  FA  Circular  No.  39.  These  proposed 
regulations  were  based,  in  large  part,  on 
the  proposed  regulations  promulgated 
by  the  F.A.C.A.  as  discussed  above.  A 
Notice  of  Hearing  was  also  issued  on 
December  17, 1935,  which  stated  that  a 
hearing  on  proposed  misbranding  and 
advertising  regulations  for  malt 
beverages  would  be  held  on  January  7, 
1936.  See  FA  Circular  No.  38. 
Specifically,  the  FAA  called  attention  to 
the  fact  that  the  proposed  standard  of 
identity  regulations  relating  to  malt 
beverages  might  serve  as  general 
standards  for  the  future  in  case  any 
State  desired  to  adopt  them. 

The  transcript  of  uie  hearings 
revealed  that  they  were  marked  by 
numerous  diflerences  of  opinion  among 
the  witnesses  who  represented  various 
segments  of  the  brewing  industry.  These 
differences  included:  A  disparity  over 


whether  temperature  and  rate  of 
fermentation  should  be  used  rather  than 
type  of  yeast  to  determine  whether  a 
beverage  is  an  ale  or  lager;  a  disparity 
over  whether  there  is  a  valid  distinction 
between  ale  and  beer;  a  disparity  over 
whether  top  fermentation  and/or  bottom 
fermentation  could  be  used  to  produce 
beer  and/or  ale;  a  disparity  over  whether 
minimum  and  maximum  alcohol 
contents  should  be  set  for  beer  and  ale; 
a  disparity  over  whether  ale  should 
have  its  own  definition  or  whether  it 
should  be  included  within  the 
definition  of  a  malt  beverage;  a  disparity 
over  whether  porter  and  stout  are 
products  separate  and  distinct  from  ale; 
and  a  disparity  over  whether  the 
definition  of  the  malt  beverages  in 
question  should  be  based  on  taste  and 
aroma  or  on  alcohol  content. 

Subsequent  to  those  hearings,  a 
questionnaire  was  issued  within  the 
brewing  industry  which  requested 
comments  on  the  labeling  of  beer  and 
ale.  See  FX-38,  dated  January  11, 1936. 
The  questionnaire  stated  that  the 
Administration  was  considering  the 
advisability  of  making  changes  in 
existing  regulations  governing  the 
labeling  of  beer  and  ale.  The 
questionnaire  sought  the  opinion  of 
consumers  as  to  the  differences,  if  any, 
between  beer  and  ale  with  respect  to 
alcoholic  content,  taste,  color,  price, 
method  of  manufacture,  place  of 
manufacture,  or  other  differences. 
Although  the  questionnaire  generated  a 
large  number  of  responses,  no  definite 
consensus  was  reached  as  to  the 
difference  between  beer  and  ale. 

Based  upon  the  prior  hearings  and 
questionnaire.  Regulations  No.  7  was 
issued  on  November  19,  1936.  The 
regulations  stated  that  the  class  of  malt 
beverage,  such  as  cereal  beverage,  near 
beer,  beer,  lager  beer,  lager,  ale,  porter, 
or  stout  had  to  be  stated  and  that,  if 
desired,  the  type  thereof  could  be  stated. 
The  regulations  also  stated  that  products 
containing  less  than  one-half  of  1 
percent  alcohol  by  volume  could  not  be 
designated  as  beer,  ale,  porter,  or  stout. 
The  regulations  further  provided  that 
products  containing  less  than  5  percent 
alcohol  by  volume  could  not  be 
designated  as  ale,  porter,  or  stout.  See 
Regulations  No.  7,  section  24  (1  F.R. 
2013.  November  21. 1936).  The 
regulations  were  premised,  in  part,  on 
the  fact  that  the  questionnaire  revealed 
the  public  perception  that  ale,  porter, 
and  stout  were  higher  in  alcohol  content 
than  beer. 

Due,  in  large  part,  to  the  fact  that  no 
consensus  could  be  reached  as  to  an 
appropriate  definition  for  each  class  of 
malt  beverage  despite  the  1936  hearings 
and  questionnaire,  additional  hearings 
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were  held  at  the  insistence  of  the  United 
States  Brewers  Association.  See  FA 
Circular  No.  125.  A  Notice  of  Hearing 
was  issued  on  March  23, 1938,  3  FR 
739,  which  stated  that  a  hearing  on 
proposed  amendments  to  Regulations 
No.  7  Relating  to  Labeling  and 
Advertising  of  Malt  Beverages  would  be 
held  on  April  25, 1938.  See  FA  Circular 
No.  135.  More  specifically,  the  Notice  of 
Hearing  stated  that  the  hearing  was 
being  held  to  define  ale,  porter,  and 
stout  on  a  basis  other  than  that  of 
alcohol  content  and  to  amend  the 
regulations  to  provide  that  a  malt 
beverage  for  which  there  was  no  class  or 
type  designation  known  to  the  trade 
should  bear  a  fanciful  or  distinctive 
name  together  with  a  truthful  and 
adequate  statement  of  composition. 

However,  the  differences  in  opinion 
which  prevented  a  consensus  from 
being  reached  during  the  1936  hearings 
were  the  same  differences  which 
marked  the  1938  hearings.  Namely, 
there  were  differences  of  opinion  over 
whether  standards  of  identity  should  be 
promulgated  based  on  alcoholic  content 
or  taste  and  whether  ale,  porter,  and 
stout  should  merely  be  classified  as  beer 
or  should  each  be  given  a  separate 
standard  of  identity. 

Therefore,  although  the  FAA  intended 
originally  to  provide  standards  of 
identity  for  the  various  classes  and 
types  of  malt  beverages,  it  was  deemed 
impracticable  to  implement  such 
standards  of  identity.  Instead, 
Regulations  No.  7  were  amended  on 
June  21, 1938,  to  state  that  no  product 
other  than  a  malt  beverage  fermented  at 
a  comparatively  high  temperature, 
possessing  the  characteristics  generally 
attributed  to  "ale."  "porter,"  or  "stout" 
and  produced  without  the  use  of 
coloring  or  flavoring  materials  (other 
than  those  recognized  in  standard 
brewing  practices)  shall  bear  any  of 
these  class  designations.  See 
Regulations  No.  7,  Amendment  1, 
effective  July  7. 1938.  3  FR  1515.  The 
amendment  eliminated  the  list  of 
classes  and  the  alcohol  content  for  ale, 
porter,  and  stout.  Due  to  the  passage  of 
time  since  this  issue  was  addressed,  we 
believe  it  appropriate  to  seek  comments 
again  on  the  feasibility  of  promulgating 
standards  of  identity  for  beer,  ale, 
porter,  and  stout. 

Petition 

The  Treasury  Department  has 
received  a  petition  submitted  by  21 
organizations  and  individuals 
concerned  with  alcohol  and  drug 
problems  in  America.  This  petition 
requests  that  the  Department  take  steps 
to  curb  marketing  practices  of  malt 
liquors  which  the  petition  maintains  are 


exacerbating  these  problems.  According 
to  the  petition,  many  malt  liquors  have 
an  alcohol  content  of  20  to  100  percent 
higher  than  ordinary  beers.  It  states  that 
recently,  some  brewers  have  begun  to 
market  even  higher-strength  malt 
hquors,  some  containing  nearly  one- 
third  more  alcohol  than  other  malt 
liquors. 

The  petition  states  that  many  malt 
liquors  use  brand  names  and/or 
marketing  practices  that  emphasize  their 
higher  alcoholic  strength  and  potency.  It 
further  claims  that  malt  liquors  are 
marketed  heavily  in  African  American 
and  Latino  communities,  and  that 
brewers  market  high-strength  malt 
liquors  to  people  who  suffer 
disproportionately  from  alcohol  and 
other  drug  problems.  It  also  states  that 
alcohol  use  is  one  of  the  costliest  drug 
problems  facing  the  nation  today. 

As  a  deterrent  to  alcohol  and  drug 
problems,  the  petition  seeks  to  limit  the 
amount  of  alcohol  in  malt  liquor  to  that 
of  ordinary  beer,  which  is  usually  not 
more  than  5  percent  by  volume.  By 
establishing  a  standard  of  identity  for 
malt  hquor  with  a  maximum  alcohol 
content,  the  petition  claims  that  brewers 
could  continue  to  offer  a  malt  liquor 
product  which  is  different  than  ordinary 
beer  in  taste,  but  without  the  higher 
alcohol  content. 

The  petition  further  requests  that  ATF 
review  all  malt  liquor  advertising  and 
product  identification  and  take 
appropriate  action  against  advertising 
that  violates  the  FAA  Act.  It  asks  ATF 
to  urge  producers  of  malt  liquors  to  halt 
blatant,  sexually  oriented  advertising  of 
malt  liquor  which  targets  inner  city 
consumers. 

General  Discussion 

Many  of  the  steps  requested  in  this 
petition  are  enforcement  actions  related 
to  existing  regulations.  ATF  has  afready 
undertaken  a  review  of  existing 
certificates  of  label  approval  and  point- 
of-sale  advertising  materials  for  malt 
hquors.  ATF  does  bring  to  the  attention 
of  producers  or  advertisers,  labeling  and 
advertising  materials  which  violate  the 
provisions  of  the  FAA  Act.  In  several 
instances,  ATF  has  requested  that 
brewers  initiate  corrective  action 
relating  to  labeling  and  advertising  of 
malt  liquors  in  order  to  assure  that  malt 
liquors  are  not  advertised  or  sold  on  the 
basis  of  high  alcohoHc  strength. 

ATF's  statutory  authority  to  undertake 
some  of  the  requested  steps  is  limited. 
Although  ATF  is  concemad  with  the 
problems  of  alcohol  abuse,  ATF  has  no 
statutory  authority  to  take  action  against 
brewers  on  the  basis  of  social  concerns. 
Furthermore,  while  ATF  recognizes  that 
brewers'  marketing  practices  wr  malt 


hquors  may  target  certain  ethnic  or 
economic  groups,  the  FAA  Act  provides 
no  legal  basis  by  which  to  restrict  or 
prohibit  such  marketing  practices  or 
advertisements. 

Similarly,  ATF  has  no  statutory 
authority  to  curb  or  prohibit  advertising 
which  is  sexually  oriented.  While  such 
advertising  may  not  be  considered  in 
good  taste  by  a  majority  of  consumers, 
it  is  not  illegal  under  the  FAA  Act 
unless  it  is  of  such  a  nature  as  to  be 
considered  obscene  or  indecent.  ATF 
monitors  advertising  for  alcoholic 
beverages  and  has  requested  on 
numerous  occasions  that  industry 
members  volimtarily  withdraw  or 
modify  advertisements  having  sexual 
connotations.  Generally,  ATF  has 
objected  to  sexually  oriented  advertising 
based  on  the  fact  that  they  are  in  poor 
taste,  or  are  not  in  the  best  interests  of 
the  industry.  ATF  has  also  strongly 
urged  that  industry  members  undertake 
a  more  responsible  approach  with 
respect  to  such  advertising. 

Discussion  of  Alcohol  Content  in  Mall 
Liquor 

The  petition  asks  ATF  to  establish  a 
standard  of  identity  for  malt  liquor 
which  will  limit  its  alcohol  content  to 
that  of  beer  which  is  usually  not  more 
than  5  percent  alcohol  by  volume.  In 
justifj'ing  their  request,  the  petitioner 
claims  that  malt  liquor  is  consumed 
because  it  enables  consumers  to  "get 
drunk  up  to  twice  as  fast"  [as  regular 
beer).  The  petitioner  states  that  the 
availability  of  high-alcohol  beers  and 
related  advertising  are  contributing  to 
our  nation's  drug  problems  because 
many  persons  who  are  addicted  to 
illegal  drugs  are  also  addicted  to 
alcohol.  Thus,  by  restricting  the  alcohol 
content  of  malt  Uquor,  the  petitioner 
believes  that  significant  progress  can  be 
made  in  reducing  the  demand  for  drugs, 
and  reducing  health  problems 
associated  with  their  use. 

It  is  unclear  to  ATF  how,  by 
restricting  the  alcohol  content  of  malt 
liquor,  that  demand  for  illegal  drugs 
will  be  reduced.  Moreover,  by 
restricting  the  alcohol  content  in  the 
proposed  fashion,  ATF  cannot  see  how 
problems  of  alcoholism  will  be 
alleviated.  Since  other  high  strength 
forms  of  alcohol  are  available  to 
consumers,  a  restriction  on  alcohol  in 
malt  liquor  would  merely  drive 
consumers  inclined  to  consume  it 
because  of  its  alcoholic  strength,  to 
other  alcohohc  beverage  alternatives 
such  as  distilled  spirits  or  dessert  wines. 
Furthermore,  without  a  maximum 
alcohol  content  limitation  for  all  malt 
beverages,  brewers  could  merely  change 
the  designation  of  malt  liquors  and 
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continue  to  produce  and  market  a  high 
strength  malt  beverage  product.  Thus, 
ATP  is  not  convinced  that  restricting  the 
strength  of  malt  liquors  would  be  an 
effective  tool  in  the  struggle  against 
alcohoUsm  and  alcohol  abuse. 

Regarding  the  proposal  to  restrict  malt 
liquor  to  not  more  than  5  percent 
alcohol  by  volume.  ATF  notes  that,  at 
present,  neither  the  FAA  Act  nor 
regulations  in  part  7  limit  "beer"  or  any 
other  malt  beverage  to  5  percent  alcohol 
by  volume.  Similarly,  foreign  nations 
generally  do  not  impose  alcoh6l 
limitations  on  their  malt  beverage 
products.  Furthermore,  many  ales  and 
some  beers  or  lagers  do  contain  more 
than  5  percent  alcohol,  although  the 
largest  selling  lager  beers  generally 
contain  less  alcohol.  Conversely.  ATF 
Hnds  that  products  labeled  as  malt 
liquor  almost  always  contain  in  excess 
of  5  percent  alcohol  by  volume,  with 
most  falling  within  the  range  of  5  Vz  to 
11  percent  alcohol  by  volume. 

In  order  to  estabUsh  a  standard  of 
identity  for  a  malt  beverage,  the  FAA 
Act  requires  that  ATF  propose 
regulations  and  consider  public 
comment.  Moreover.  ATF  is  obligated  to 
consider  trade  and  consumer 
understanding  of  a  product  when 
issuing  regulations  under  the  FAA  Act 
which  affect  the  standards  of  identity.  In 
the  case  of  malt  liquor,  there  exists 
absolutely  no  trade  or  consumer 
understanding  that  such  a  product  must 
contain  less  than  5  percent  alcohol  by 
volume.  In  fact,  were  ATF  to  consider 
regulating  malt  Hquor  by  its  alcohol 
content,  it  would  be  more  appropriate  to 
use  5  percent  alcohol  by  volume  as  a 
minimum,  in  accord  with  present  trade 
and  consumer  understanding  of  the 
product. 

Questions  for  Public  Comment 

Nevertheless,  ATF  does  have  the 
authority  under  the  Federal  Alcohol 
Adninistration  Act  to  issue  regulations 
adopting  standards  of  identity  for  malt 
beverages.  Such  standards  of  identity 
may  only  be  imposed  after  public  notice 
and  opportunity  for  the  public  to 
comment.  As  part  of  these  standards  of 
identity,  alcohol  content  could  be  used 
as  a  means  by  which  to  differentiate 
between  the  various  classes  and  types  of 
malt  beverages. 

ATF  is,  therefore,  requesting  public 
comment  on  specific  questions  relating 
to  standards  of  identity  for  malt  liquor 
and  malt  beverages.  The  questions  are  as 
follows: 

(1)  Should  ATF  consider  establishing 
a  standard  of  identity  for  malt  Uquor?  If 
so,  what  if  any  factors  relating  to 
production,  ingredients,  alcohol 
content,  or  other  factors  should  be 


included  in  a  standard  of  identity  which 
would  differentiate  malt  liquor  from 
other  malt  beverages? 

(2)  Based  on  trade  and  consumer 
understanding  of  malt  liquor,  should  a 
standard  of  identity  for  malt  liquor 
contain  a  maximum  or  a  minimum 
alcohol  content? 

(3)  If  ATF  were  to  consider 
establishing  a  standard  of  identity  for 
malt  liquor,  should  it  also  consider 
establishing  standards  of  identity  for 
other  classes  and  types  of  malt 
beverages  in  order  to  differentiate 
between  the  several  classes  and  types, 
including  beer,  lager  beer,  ale,  porter, 
stout,  and  so  forth?  Should  alcohol 
content  be  considered  as  a  factor  in  any 
such  standards  of  identity? 

(4)  Is  the  term  "liquor"  in  "malt 
liquor"  deceptive  or  inappropriate? 
Should  ATF  allow  continued  use  of  the 
term  "malt  Uquor"  for  labeling  malt 
beverages,  or  should  ATF  propose  to 
eliminate  its  use  in  labeling  fermented 
malt  beverages? 


Public  Participation- 
Comments 


-Written 


ATF  requests  comments  from  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  a  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  pubUc  should  not  be 
included  in  the  comment.  The  name  of 
any  person  submitting  a  comment  is  not 
exempt  from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602.  provided  the  comments:  (1)  Are 
legible;  (2)  are  BW  x  11"  in  size;  (3) 
contain  a  written  signature;  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Drailiag  Information 

This  notice  was  written  by  various 
persons  within  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 


Lilt  of  Sui^ects  in  27  CHL  Part  7 

Advertising.  Beer,  Consumer 
protection,  Customs  duties  and 
inspection.  Imports,  and  Labeling. 

Authority 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  the 
authority  of  27  U.S.C  205. 

Signed:  February  18, 1993. 
Stepheo  E.  Higgins, 
Director. 

Approved:  February  26, 1993. 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
IFR  Doc.  93-6936  Filed  4-1&-93;  8:45  ami 
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27  CFR  Part  7 
[Notice  ^to.  770] 
RIN:  1512-AB07 

Disclosure  of  Aspartame  in  the 
Labeling  of  Malt  Beverages  (92F012T) 

AGEK4CY:  Bureau  of  Alcohol,  Tobacco, 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  proposing  to 
amend  the  regulations  on  Labeling  and 
Advertising  of  Malt  Beverages,  to 
require  a  disclosure  statement  for 
aspartame  on  malt  beverage  labels, 
when  the  product  is  sweetened  with 
aspartame  in  accordance  with 
regulations  issued  by  the  Food  and  Drug 
Administration. 

DATES:  Written  comments  must  be 
received  on  or  before  May  19, 1993. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol,  Tobacco  and  Firearms.  P.O. 
Box  50221.  Washington,  DC  20091- 
0221.  Atten:  Notice  No.  770.  Comm.ents 
not  exceeding  three  pages  may  be 
submitted  by  facsimile  transmission  to 
(202) 927-8602. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Brokaw,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Alcohol  Administration 
Act  (FAA  Act).  27  U.S.C  205(e)(2),  vests 
broad  authority  in  the  Director  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  as  a  delegate  of  the  Secretary 
of  the  Treasury,  to  prescribe  regulations  . 


IMI 
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which  will  provide  the  consumer  with 
"adequate  information"  as  to  the 
identity  and  quality  of  malt  beverages. 
Under  this  authority,  labeling 
requirements  are  prescribed  in  title  27, 
Code  of  Federal  Regulations,  part  7  for 
malt  beverages.  The  regulations 
requiring  basic  mandatory  labeling 
information  for  alcoholic  beverage 
products  have  been  in  effect  for  over  50 
years. 

In  recent  years,  the  Bureau  has 
considered  numerous  petitions  for 
regulation  changes  with  respect  to  the 
labeling  of  ingredients  in  alcoholic 
beverages,  including  requests  to  require 
full  ingredient  labeling,  partial 
ingredient  labeling,  even  health  warning 
statements  for  specific  ingredients 
found  in  alcoholic  beverages  which 
were  alleged  to  be  a  health  hazard.  In 
response  to  such  requests,  the  Bureau 
has  established  a  regulatory  policy  with 
respect  to  ingredient  labeling,  and  the 
need  for  disclosure  to  consumers  of  the 
identity  of  specific  ingredients  found  to 
be  present  in  alcoholic  beverage 
products  when  it  has  been  determined 
that  those  ingredients  pose  health  risks. 

On  October  6,  1983,  ATF  published  a 
final  rule  (T.D.  ATF-150,  48  FR  45549). 
rescinding  the  ingredient  labeling 
regulations  for  alcoholic  beverage 
products.  However,  mandatory  label 
disclosure  was  required  for  alcoholic 
beverages  containing  the  color  additive 
FD&C  Yellow  No.  5.  The  Bureau  found, 
as  a  result  of  its  rulemaking  effort,  that 
there  was  evidence  establishing  that 
consumers  of  the  few  alcoholic  beverage 
products  containing  that  color  additive 
could  have  adverse  reactions  to  the 
ingredient. 

Pursuant  to  T.D.  ATF-150,  the  Bureau 
specifically  stated  that  it  "will  look  at 
the  necessity  of  mandatory  labeling  of 
other  ingredients  on  a  case-by-case  basis 
through  its  own  rulemaking  initiative, 
or  on  the  basis  of  petitions  for 
rulemaking  under  5  U.S.C.  553(e)  and 
27  CFR  71.41(c)." 

In  that  regard,  ATF  has  published  a 
final  rule  in  the  Federal  Register 
requiring  mandatory  label  disclosure  of 
saccharin  for  alcoholic  beverages 
containing  that  artificial  sweetener  (T.D. 
ATF-220;  December  20. 1985,  50  FR 
51851).  The  Bureau  has  also  published 
a  final  rule  requiring  label  disclosure  of 
sulfites  when  present  in  alcoholic 
beverages  at  a  level  often  or  more  parts 
per  million  (T.D.  ATF-236;  September 
30, 1986,  51  FR  34706). 

In  determining  whether  there  is  a 
need  to  require  label  disclosure  of 
specific  ingredients  in  alcohoHc 
beverages,  ATF  has  traditionally 
utilized  the  expertise  of  the  Food  and 
Drug  Administration  (FDA).  In  1987, 


FDA  and  ATF  entered  into  a 
memorandum  of  understanding  (52  FR 
45502,  November  30, 1987),  to  clarify 
the  enforcement  responsibilities  of  each 
agency  with  respect  to  alcoholic 
beverages.  ATF  agreed  that  when  FDA 
determined  that  the  presence  of  an 
ingredient  in  food  products,  including 
alcoholic  beverages,  posed  a  recognized 
public  health  problem,  and  that  the 
ingredient  or  substance  must  be 
identified  on  a  food  product  label,  ATF 
would  initiate  rulemaking  proceedings 
to  promulgate  labeling  regulations  for 
alcoholic  beverages  consistent  with 
ATF's  health  policy  with  respect  to 
alcoholic  beverages. 

Pursuant  to  the  regulations  at  21  CFR 
172.804,  FDA  has  approved  the  use  of 
the  additive  aspartame  in  certain  food 
products.  In  1992,  FDA  issued  a  final 
rule  (57  FR  3701,  January  30, 1992),  to 
allow  for  the  addition  of  aspartame  in 
malt  beverages  of  less  than  7  percent 
alcohol  by  volume  and  containing  fruit 
juice  (21  CFR  172.804(c)(22)).  This  final 
rule  was  the  result  of  a  food  additive 
petition  submitted  by  the  Stroh  Brewery 
Company.  After  evaluating  the  data  in 
the  petition  and  other  relevant  material, 
FDA  concluded  that  the  proposed  food 
additive  use  was  safe.  FDA  has  not  yet 
approved  the  use  of  aspartame  in  any 
distilled  spirits  or  wines  subject  to  ATF 
labeling  regulations  under  the  FAA  Act, 
and  there  are  currently  no  malt  beverage 
products  on  the  market  which  contain 
aspartame. 

In  view  of  the  recent  authorization  of 
the  use  of  aspartame  in  certain  malt 
beverage  products,  ATF  is  now 
proposing  to  adopt,  for  malt  beverage 
products,  the  specific  label  disclosure 
statement  required  by  FDA  when 
aspartame  is  used  in  a  food  product. 
The  evidence  considered  by  FDA  shows 
the  need  to  alert  certain  individuals 
with  specific  medical  conditions  to  the 
presence  of  phenylalanine  in  products 
containing  aspartame. 

FDA  regulations  require  that  the  label 
of  any  food  containing  the  additive 
aspartame  shall  bear  the  following 
statement:  "PHENYLKETONURICS: 
CONTAINS  PHENYLALANINE."  This 
statement  is  directed  towards 
individuals  with  Phenylketonuria 
(PKU),  an  inherited  disorder  of  the 
metabolism  of  phenylalanine,  who  need 
to  carefully  restrict  dieir  phenylalanine 
intake.  ATF  is  proposing  that  the  same 
language  be  adopted  in  the  regulations 
in  part  7.  The  proposed  regulations 
would  require  that  the  statement  appear 
in  capital  letters,  separate  and  apart 
from  all  other  information. 


Public  Participation— Written 
Comments 

ATF  requests  comments  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so.  However,  assiuance  of 
consideration  can  only  be  given  to 
comments  received  on  or  before  the 
closing  date. 

ATF  will  not  recognize  any  submitted 
material  as  confidential  and  comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comments.  The  name  of  the  person 
submitting  a  comment  is  not  exempt 
from  disclosure. 

Comments  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comments:  (1)  Are 
legible;  (2)  are  BW  x  11"  in  size,  (3) 
contain  a  written  signature,  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Any  person  who  desires  an 
opportunity  to  comment  orally  at  a 
public  hearing  on  the  proposed 
regulation  should  submit  nis  or  her 
request,  in  writing,  to  the  Director 
within  the  30-day  comment  period.  The 
Director,  however,  reserves  the  right  to 
^  determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Regulatory  Flexibility  Act 

'It  is  hereby  certified  that  this 
document  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  Hexibility  analysis  is  not 
required  because  the  proposal,  if 
promulgated  as  a  final  rule,  is  not 
expected  (1)  to  have  secondary,  or 
incidental  effects  on  a  substantial 
number  of  small  entities;  or  (2)  to 
impose,  or  otherwise  cause  a  significant 
increase  in  the  reporting,  recordkeeping 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.O.  12291  and  a  regulatory 
impact  analysis  is  not  reouired  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 


21132 


Federal  Regigter  /  Vol.  58.  No.  73  /  Monday.  April  19.  1993  /  Proposed  Rules 


not  result  in  a  ina)or  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  and  it  will  not  have  signiHcant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-basea  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  notice 
because  no  requirement  to  collect 
information  is  proposed. 

Disclomre 

Copies  of  this  notice  and  any  written 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Public  Reading  Room, 
room  6480,  650  Massachusetts  Avenue, 
Washington,  DC  20226. 

Drafting  Information 

The  principol  author  of  this  document 
is  David  W.  Brokaw.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco, 
and  Firearms. 

List  of  Subjects  in  27  CFR  Part  7 

Advertising.  Beer,  Consumer 
protection.  Customs  duties  and 
Inspection,  Imports,  Labeling. 

Authority  and  Issuance 

27  CFR  part  7— Labeling  and 
Advertising  of  Malt  Beverages,  is 
proposed  to  be  amended  as  follows: 

PART  7— LABELING  AND 
ADVERTISING  OF  MALT  BEVERAGES 

Paragraph  1.  The  authority  citation 
for  part  7  continues  to  read  as  follows: 
Authority:  27  U.S.C.  205. 

Par.  2.  Section  7.22  is  amended  by 
adding  a  new  paragraph  (b)(7)  to  read  as 
follows: 

$7.22    Mandatory  latMl  information. 

(b)'   •  • 

(7)  Declaration  of  aspartame.  The 
following  statement,  in  capital  letters, 
separate  and  apart  from  all  other 
information,  when  the  product  is 
sweetened  with  aspartame  in 
^accordance  with  Food  and  Drug 
Administration  (FDA)  regulations: 
"PHENYLKETONURICS:  CONTAINS 
PHENYLALANINE." 


IdU. 


Signed:  Maichll, 
Stephu  E.  Higgioa, 
Director. 

Approved:  March  4, 1993. 

John  P.  Sinpwm, 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
6r  Trade  Enforcement). 

|FR  Doc.  93-9057  Filed  4-16-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coest  Guard 

33  CFR  Part  165 
[CG01  93-013] 

Safety  Zone  Regulations:  Westport  CT 
P.A.L  Rreworks 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  in  Long  Island 
Sound,  »A  mile  off  shore  east  of  Cedar 
Point.  Westport.  CT  from  10  p.m.  to 
10:30  p.m.  on  July  1, 1993.  This  safety 
zone  will  be  needed  to  protect  the 
maritime  community  from  possible 
navigation  hazards  associated  with  a 
fireworks  display.  Entry  into  this  zone 
will  be  prohibited  unless  authorized  by 
the  Captain  of  the  Port.  Long  Island 
Sound. 

DATES:  Comments  must  be  received  on 
or  before  June  3. 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Captain  of  the  Port.  120  Woodward 
Avenue,  New  Haven,  CT  06512  or  may 
be  delivered  to  the  Port  Operations 
Office  at  the  above  address  between  8 
a.m.  and  4  p.m..  Monday  through 
Friday,  except  federal  holidays.  The 
telephone  number  is  (203)  468-4464. 

Tne  Captain  of  the  Port  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  the  Port 
Operations  office  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  D.D.  Skewes, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
4464. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGDl  93-013)  and  the  specific  section 
of  this  proposal  to  which  each  comment 


applies,  and  give  a  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stannped.  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  Mrriting  to  the  Project 
Manager  at  the  address  under 
ADDRESSES.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Gueuti 
will  hold  a  pubUc  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  LCDR  D.D. 
Skewes,  Project  Manager,  Captain  of  the 
Port.  Long  Island  Sound,  and  LCDR  J. 
Stieb.  Project  Counsel.  Fir<5t  Coast  Guard 
District,  Legal  Office. 

Background  and  Purpose 

On  March  8. 1993  the  sponsor, 
Westport  Police  Athletic  League, 
Westport.  CT  requested  that  a  fireworks 
display  be  permitted  in  tlie  vicinity  of 
Cedar  Point.  Westport.  CT  from  10  p.m. 
to  10:30  p.m.  on  July  1. 1993. 

Discussion  of  Proposed  Amendments 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  within  a  1200  foot  radius 
of  the  Barge  Brooke,  which  will  be 
located  east  of  Cedar  Point,  Westport, 
CT.  This  zone  is  required  to  protect  the 
maritime  community  from  the  dangers 
and  potential  hazards  to  navigation 
associated  with  this  fireworks  display 
which  is  occurring  over  Long  Island 
Sound,  a  navigable  waterway.  Entry  into 
or  movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  on  scene 
representative. 

Regulatory  Evaluation 

This  proposal  is  not  major  under 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11040;  February  26, 
1979).  Due  to  the  limited  duration  of  the 
fireworks  display,  the  small  size  of  the 
safety  zone  and  low  level  or  non 
existent  commercial  vessel  traffic 
expected  in  the  area  during  the  effective 
time  of  the  zone,  the  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 
Marine  safety  advisories  will  be 
broadcast  during  the  day  of  the  event. 


Federal  Register  /  Vol.  58.  No.  73  /  Monday.  April  19.  1993  /  Proposed  Rules 


21133 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  quahfy 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
use.  632). 

Because  it  expects  the  impact  of  this 
proposal  to  be  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S  C 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  proposal  does  not 
raise  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  tlie 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B.  it  is  an  action  under  the 
Coast  Guard's  statutory  authority  to 
protect  public  safety,  and  thus  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Ssbjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  105 
of  title  33.  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.&Q  1231:  50  U.S.C.  191 
49  CFR  1.46  and  33  CFR  1.05-1(b).  6.04-1 
6.04-6.  and  160.5. 

2.  A  temporary  §  165.T01-013  is 
added  to  read  as  follows: 


S165.T01-O13    Weetport  CT  P JU_ 
Fireworks. 

(a)  Location.  The  following  area  has 
been  declared  a  safety  zone:  All  waters 
of  the  Long  Island  Sound  within  a  1200 
foot  radius  of  the  barge  Brooke,  the 
fireworks  launching  platform,  which 
will  be  located  approximately  Va  mile 
east  of  Cedar  Point.  Westport.  CT  in 
approximate  position  41°06'06"N 
073°20'31"W. 

(b)  Effective  date.  This  regulation 
becomes  effective  at  10  p.m.  July  1. 
1993.  It  terminates  at  10:30  p.m.  July  1, 
1993  unless  terminated  sooner  by  the 
Captain  of  the  Port.  The  rain  date  for 
this  project  is  July  2. 1993  at  the  same 
times. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on  scene  representative. 

Dated:  April  8, 1993. 
H.  Bruce  Dicksy. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port.  Long  Island  Sound. 

(FR  Doc.  93-9079  Filed  4-16-93;  8:45  am] 

BIUJNC  CODE  4«1(>-I4-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WA2-1-5407;  AD-FRL^«14-8] 

Approval  and  Promulgation  of 
Implementation  Plans:  Washington 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  invites  public  comment 
on  its  proposed  approval  of  revisions  to 
the  State  of  Washington  Implementation 
Plan  (SIP).  On  May  14. 1991.  the 
Washington  Department  of  Ecology 
submitted  amendments  to  their 
Washington  Administrative  Code 
(WAC)  Chapter  173-490,  "Emission 
Standards  and  Controls  for  Sources 
Emitting  Volatile  Compounds."  as 
revisions  to  the  Washington  SIP  as 
required  by  the  1990  Clean  Air  Act 
Amendment.  The  purpose  of  this 
proposal  is  to  control  volatile  organic 
compound  emissions  from  stationary 
sources  in  ozone  nonattainment  areas  in 
the  State  of  Washington. 
DATES:  Comments  must  be  postmarked 
on  or  before  May  19,  1993. 
ADDRESSES:  Comments  should  be 
addressed  to:  Montel  Livingston. 
Environmental  Protection  Agency.  1200 


Sixth  Avenue.  AT-082.  Seattle. 
Washington  98101. 

Copies  of  the  materials  submitted  to 
EPA  may  be  examined  during  normal 
business  hours  at:  Air  Programs  Branch 
(WA2-1-5407),  Environmental 
Protection  Agency.  1200  Sixth  Avenue 
AT-082.  Seattle.  Washington  98101. 
and  State  of  Washington.  Department  of 
Ecology.  4450  Third  Avenue,  SE..  Lacey 
Washington  98504. 
FOR  FURTHER  »NFORMATK>N  CONTACT: 
Michael  J.  Lidgard.  Environmental 
Protection  Agency.  1200  Sixth  Avenue. 
AT-082.  Seattle.  Washington  98101. 
Telephone:  (206)  553-4233. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Sections  172  (a)(2)  and  (b)(3)  of  the 
Clean  Air  Act  of  1977  required  sources 
of  volatile  organic  compound  (VOC) 
emissions  to  install,  at  a  minimum, 
reasonably  available  control  technology 
(RACT)  in  order  to  reduce  emissions  of 
tliis  pollutant.  EPA  has  defined  RACT  as 
the  lowest  emission  limit  that  a 
particular  source  is  capable  of  meeting 
by  the  application  of  control  technology 
that  is  reasonably  available  considering 
technological  and  economic  feasibility 
(44  FR  53761.  September  17. 1979).  EPA 
has  developed  Control  Techniques 
Guidelines  (CTG)  for  the  purpose  of 
informing  state  and  local  air  pollution 
control  agencies  of  air  pollution  control 
techniques  available  for  reducing 
emissions  of  VOC  from  various 
categories  of  sources.  Each  CTG 
contains  recommendations  to  the  states 
of  what  EPA  calls  the  "presumptive 
norm"  for  RACT.  This  general  statement 
of  Agency  policy  is  based  on  EPA's 
evaluation  of  the  capabilities  and 
problems  associated  with  control 
technologies  currently  used  by  facifities 
within  individual  source  categories. 
EPA  has  recommended  that  the  states 
adopt  requirements  consistent  with  the 
presumptive  norm  level. 

On  June  2.  1988.  former  EPA  Regional 
Administrator  Robie  Russell  notified 
Washington  Department  of  Ecology 
(WDOE)  by  letter  that  the  ozone  State 
Implementation  Flan  (SIP)  for 
nonattainment  areas  was  substantially 
inadequate  to  provide  for  timely 
attainment  of  the  national  ambient  air 
quality  standards  (NAAQS)  under 
section  110(a)(2)(H)  of  the  Clean  Air 
Act.  In  that  letter.  EPA  identified 
specific  actions  needed  to  correct 
deficiencies  in  WDOE  regulations 
representing  RACT  for  sources  of  VOC 
emissions. 

On  November  15. 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-^49,  104  Stat.  2399. 
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codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182(a)(2)(A).  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 
deficient  RACT  rules  for  ozone.  Areas 
designated  nonattainment  before 
enactment  of  the  Amendments  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  requirement.  Under 
section  182(a)(2)(A).  those  areas  were 
required  by  May  15. 1991,  to  correct 
RACT  as  it  was  required  under  pre- 
amended  section  172(b)  as  that 
requirement  was  interpreted  in  pre- 
amendment  guidance.*  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  The 
Vancouver  part  of  the  Portland,  Oregon- 
Vancouver.  Washington  nonattainment 
area  is  classified  as  marginal.* 
Therefore,  this  area  is  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15.  1991  deadline. 

On  May  14. 1991.  VVDOE  submitted 
amendments  to  Washington 
Administrative  Code  (WAC)  Chapter 
173-490.  "Emission  Standards  and 
Controls  for  Sources  Emitting  Volatile 
Compounds."  and  WAC  173-400. 
"General  Regulations  for  Air  Pollution 
Sources."  as  revisions  to  the 
Washington  SIP.  This  Notice  is  to 
propose  approval  of  the  amendments  to 
Chapter  173-490.  The  section  below 
provides  a  brief  summary  of  the  changes 
in  Chapter  173-490. 

A  number  of  sections  of  Chapter  173- 
400  are  necessary  to  implement  and 
enforce  the  standards  of  Chapter  173- 
490.  Parts  of  Chapter  173-400  were 
revised  specifically  to  address 
deficiencies  raised  in  the  EPA  SIP  call 
of  1988.  Since  Chapter  173-400  applies 
to  all  pollutants  and  sources,  it  has  been 
processed  under  a  separate  EPA  action. 
However,  the  revisions  to  Chapter  173- 
400,  in  part,  address  the  deficiencies 
cited  by  EPA  in  Washington's  VOC 
rules,  and  relevant  sevisions  to  the 
Chapter  173—400  are  also  discussed 
below.  Chapter  173-400  was  approved 
on  January  15, 1993  (58  FR  4578). 


'  Among  other  things,  the  pre-amendment 
guidance  consists  of  the  Posl-87  policy.  S2  FR 
45044  (November  24.  1967);  the  Bluebook.  "Issues 
Relating  to  VOC  Regulation  Cutpoints.  Deficiencies 
and  Deviations,  CUriGcation  to  Appendix  D  of 
November  24,  1987  Federal  RegUter  Notice"  (of 
which  notice  of  availability  was  published  in  the 
Federal  Register  on  May  25.  1988);  and  the  existing 
CTCs. 

-  Vancouver,  WA  retained  its  designation  of 
nonattaiiuneni  and  was  classified  by  operation  of 
law  pursuant  to  section  107td)  and  181(a)  upon 
enactment  of  the  Amendments.  S6  FR  56694 


II.  Technical  Evaluation 

A  technical  evaluation  and  summary 
of  each  WAC  Chapter  revised  is  as 
follows: 

WAC  173-490  Emission  Standards  and 
Controls  for  Sources  Emitting  VOC 

WAC  173-490-020  Definitions. 
Substantial  changes  were  made  to  the 
definitions  section  in  order  to  be 
consistent  with  EPA  guidelines.  Five 
new  definitions  were  added  to  this 
section,  eighteen  existing  definitions 
were  modified,  and  four  definitions 
were  deleted.  The  new  definitions 
include:  low  organic  solvent  coating, 
prime  coat,  single  coat  topcoat,  and  unit 
turnaround.  Some  of  the  more 
significant  modifications  include  a 
deletion  of  part  of  the  petroleum  liquids 
which  excluded  a  number  of  fuel  oils, 
deletion  of  a  size  exemption  in  the 
definition  of  transport  tank,  and 
deletion  of  the  vapor  pressure  cutoff  in 
the  definition  of  VOC.  The  VOC 
definition  was  modified  to  include  any 
organic  compound  which  participates  in 
atmospheric  photochemical  reactions. 

WAC  173-490-025  General 
Applicability.  Language  was  added  to 
this  section  which  clarifies  the  general 
applicability  of  chapter  173-400  to  all 
emission  sources.  Specific  emission 
standards  in  chapter  173-490  will  take 
precedence  over  the  general  emission 
standards  of  chapter  173-400. 

WAC  173-490-040  Requirements.  A 
general  requirement  was  inserted  that 
references  WAC  173-400  in  order  to 
demonstrate  compliance.  A  number  of 
changes  were  made  to  subsections  as 
follows: 

(2)  Petroleum  Liquid  Storage  Tanks. 
The  rule  was  amended  to  delete  an 
exemption  which  excluded  tanks  which 
stored  petroleum  liquids  with  a  true 
vapor  pressure  greater  than  11.1  pounds 
per  square  inch. 

(4)  Bulk  Gasoline  Plants.  This  section 
contains  language  that  prohibits  transfer 
of  gasoline  should  the  vapor  balance 
system  fail.  The  old  rule  only  required 
operations  to  stop  if  the  failure  occurred 
during  the  June  through  September 
timeframe.  Language  was  added  to 
increase  the  season  consistent  with  the 
official  ozone  monitoring  season  of 
April  through  October  (inclusive). 

(5)  Gasoline  Dispensing  Facilities. 
Language  was  added  to  allow  use  of 
bottom  fill  lines  instead  of  only 
submerged  fill  lines.  The  language 
which  exempted  certain  tanks  based  on 
capacity  was  deleted. 

(6)  Surface  Coaters.  This  section 
applies  to  the  coating  of  cans,  coils, 
fabric,  vinyl,  autos  and  light  trucks, 
metal  furniture,  magnet  wire,  and  large 


apphances.  The  rule  previously  only 
applied  to  sources  with  uncontrolled 
emissions  of  VOC  greater  than  40 
pounds  in  any  given  twenty-four  hour 
period.  In  EPA  guidance.  "Issues 
Relating  to  VOC  Regulation.  Cutpoints, 
Deficiencies,  and  Deviations,  (Blue 
Book)"  published  May  25, 1988.  EPA 
requires  surface  coating  rules  to  include 
an  exemption  level  no  greater  than  10 
tons  per  year  theoretical  potential 
emissions.  The  pre-existing  state  rule 
did  not  address  whether  the 
determination  is  based  on  actual 
emissions  or  potential  emissions.  WDOE 
interpreted  the  rule  on  a  potential 
emission  basis  and  maintain  that  the 
applicability  level  was  more  stringent 
than  federal  guidance.  However,  WDOE 
added  "potential  uncontrolled 
emissions"  to  the  subsection  so  that  it 
is  now  consistent  with  EPA  guidelines. 

(9)  Cutback  Asphalt  Paving.  In  the 
previous  state  rule  the  prohibition  on 
paving  applications  using  cutback 
asphalt  applied  during  the  months  of 
June  through  September.  The  rule  was 
amended  to  add  the  months  of  April, 
May,  and  October  so  that  the  rule  is  now 
consistent  with  the  official  ozone 
monitoring  season. 

WAC  173-490-080  Exceptions. 
Operation  of  natural  gas-fired 
incinerators  operated  for  purpose  of 
complying  with  Chapter  173-^90  were 
required  to  operate  only  from  June 
through  September.  The  rule  was 
amended  to  require  the  operation  from 
April  through  October  (inclusive)  to  be 
consistent  with  the  ozone  monitoring 
season. 

WAC  173-490-200  through  202. 
Petroleum  Refinery  Equipment  Leaks, 
Petroleum  Liquid  Storage  in  External 
Floating  Roof  Tanks,  Leaks  from 
Gasoline  Transport  Tanks  and  Vapor 
Collection  Systems.  The  outdated 
applicability  dates  were  deleted. 
Chitdated  test  methods  were  deleted  and 
a  reference  to  WAC  173-400  was 
inserted  for  demonstration  of 
compliance. 

WAC  173-490-203  Perchloroethylene 
Dry  Cleaning  Systems.  An  exemption 
level  was  deleted  so  that  the  rule  is 
consistent  with  the  EPA  Blue  Book. 
Outdated  applicability  dates  were         " 
deleted. 

WAC  1 73-490-204  Graphic  Arts 
Systems.  The  outdated  applicability 
dates  were  deleted.  Outdated  test 
methods  were  deleted  and  a  reference  to 
WAC  173-400  was  inserted  for 
demonstration  of  compliance. 

WAC  173-490-205  Surface  Coating  of 
Miscellaneous  Metal  Parts  and 
Products.  The  old  rule  apphed  only  to 
sources  whose  VOC  emissions  were 
greater  than  235  pounds  per  day.  This 
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language  was  deleted  and  the 
requirement  that  sources  with  potential 
uncontrolled  emissions  of  VOC  greater 
than  10  tons  pet  year  was  added,  which 
is  consistent  with  the  EPA  Blue  Book. 
Also,  two  industrial  categories  as 
classified  under  the  Standard  Industrial 
Classification  Code  were  added:  Major 
Group  40  (railroad  transportation!  and 
Major  Group  41  (transit  passenger 
transportation).  The  applicability 
portions  of  this  subsection  are  now 
consistent  with  the  EPA  Blue  Book. 

The  outdated  applicability  dates  were 
deleted  in  this  section.  Outdated  test 
methods  were  also  deleted  and  a 
reference  to  WAC  173-400  was  inserted 
for  demonstration  of  compliance. 

WAC  173-490-207  Suiface  Coating  of 
Flatwood  Paneling.  The  outdated 
applicability  dates  were  deleted. 
Outdated  test  methods  were  also  deleted 
and  a  reference  to  WAC  173-400  was 
inserted  for  demonstration  of 
compliance. 

WAC  171-400  General  Regulations  for 
Air  Pollution  Sources 

A  number  of  sections  of  Chapter  173- 
400  are  necessary  to  implement  and 
enforce  the  standards  of  Chapter  173- 
490.  Parts  of  Chapter  173-400  were 
revised  specifically  to  address 
deficiencies  raised  in  the  EPA  SIP  call 
of  1988.  Chapter  173-400  has  been 
processed  under  a  separate  EPA  action 
and  approved  on  January  15,  1993  (58 
FR  4578).  Since  the  revisions  to  Chapter 
1 73-400.  Hn  part,  address  the 
deficiencies  cited  by  EPA  in 
Washington's  VOC  rules,  relevant 
revisions  to  the  Chapter  173-400  are 
summari2»d  below. 

WAC  1 73-400-030  Definitions. 
Substantial  changes  to  the  definitions 
section  including  additions  of  the 
following:  Actual  emissions. 
Administrator,  emissions  unit,  major 
source,  potential  to  emit.  RACT.  and 
source. 

WAC  1 73-400-040  General  Standards 
for  Maximum  Emissions.  This  section 
sets  the  retjuirement  that  all  sources  and 
emissions  units  must  meet  the  emission 
standards  of  this  chapter,  however, 
specific  emission  standards  listed  in 
another  chapter  will  take  precedence 
over  the  general  emission  standards. 
This  section  also  requires  that  all 
emission  umts  are  required  to  use 
RACT.  WAC  173-400-020  requires  that 
this  chapter  appUes  statewide,  not  just 
to  the  nonattainraent  areas  (subsection 
of  173-400-020  has  not  been  amended). 

WAC  1 73-^00-105  Record. 
Monitoring,  and  Reporting.  The  general 
provision  of  this  section  requires  a 
source  to  maintain  records  necessary  to 
lietermiue  \ybether  the  sourt:e  is  in 


comphance  with  the  applicable 
emission  limitations.  The  following 
subsections  are  all  new  to  this  section. 

Subsection  1  establishes  emission 
inventory  requirements  for  sources.  The 
owner  or  operator  must  submit  an 
annual  inventory.  The  owner  or 
operator  is  required  to  maintain  records 
of  information  necessary  to  substantiate 
r8|x»rted  emission,  consistent  with  the 
averaging  times  for  the  applicable 
standards. 

Subsection  2  lists  monitoring 
requirements  while  subsection  3  Usts 
the  conditions  of  investigation. 
Subsection  4  lists  requirements  for 
source  testing.  This  subsection  requires 
demonstration  of  compliance  to  be 
conducted  using  approved  EPA 
methods  from  40  CJ-'R  part  60,  appendix 
A.  which  are  adopted  in  the  rule  by 
reference. 

III.  Summary  of  Action 

On  May  14, 1991.  WDOE  submitted 
amendments  to  WAC  Chapter  173-490, 
"Emission  Standards  and  Controls  for 
Sources  Emitting  Volatile  Compounds." 
and  WAC  Chapter  173-400.  "General 
Regulations  for  Air  Pollution  Sources." 
as  revisions  to  the  Washington  State 
Implementation  Flan  (SIP).  This  Federal 
Register  Notice  is  to  propose  approval 
of  Chapter  173-490  WAC  as  a  revision 
to  the  Washington  State  SIP.  EPA  is 
today  soliciting  public  comment  on  its 
proposed  approval  of  revisions  to  the 
SIP.  (Chapter  173-400  WAC  has  been 
processed  under  separate  EPA  action.) 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposed 
approval.  Comments  should  be 
submitted  in  triphcate.  to  the  address 
listed  in  the  front  of  this  Notice.  Public 
comments  postmarked  by  May  19,  1993. 
will  be  considered  in  the  final 
rulemaking  action  taken  by  EPA. 

IV.  Administrative  Review 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19.  1989  (54  FR  2214-2225).  On 
January  6. 1989.  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  SIP  revisions  ft-om 
the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years  (54  FR  at  2222).  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  OMB  has  agreed  to  continue 
the  temporary  waiver  until  such  time  as 
it  rules  on  EPA's  request. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  (46  FR  8709). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  will  be 
considered  separately  in  Ught  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  ExecuUve  Order  12291,  today's 
action  is  not  "major."  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review. 

AuUiorily:  42  U.S.C  7401-7671q. 
List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Reporting 
and  recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  March  24,  1993. 
Gerald  A.  Emuon, 
Deputy  Regional  Administrator. 
IFR  Doc.  93-6985  Filed  4-16-93;  8:45  am) 
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40  CFR  Part  281 
IFRL-4614-6] 

Washington;  Approval  of  State 
Underground  Storage  Tank  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  tentative 

determination  on  application  of  State  of 

Washington  for  final  approval. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  has  received  a  complete 
application  from  the  state  of 
Washington,  requesting  final  approval 
of  its  underground  storage  tank  program 
under  Subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
EPA  has  reviewed  the  application  and 
has  made  the  tentative  decision  that 
Washington's  underground  storage  tank 
program  satisfies  all  of  the  requirements 
necessary  to  operate  in  lieu  of  the 
federal  program.  Washington's 
application  for  final  approval  is 
available  for  public  review. 
DATES:  The  public  may  submit  written 
comments  on  EPA's  tentative 
determination  until  May  19.  1993. 
Copies  of  Washington's  application  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
"ADDRESSES"  section  of  this  ooUce. 

EPA  will  consider  all  public 
comments  on  its  tentative  determination 
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received  during  the  public  comment 
period.  Issues  raised  by  those  comments 
may  be  the  basis  for  a  decision  to  deny 
final  approval  to  Washington.  EPA 
expects  to  make  a  Bnal  decision  on 
whether  or  not  to  approve  Washington's 
program  by  July  19, 1993,  and  will  give 
notice  of  it  in  the  Federal  Register.  The 
notice  will  include  a  summary  of  the 
reasons  for  the  final  determination  and 
a  response  to  all  major  comments. 

A  public  hearing  will  be  held  only  if 
significant  public  interest  on 
substantive  issues  is  shown.  All 
comments  on  Washington's  final 
approval  application  must  be  received 
at  the  EPA  Region  X  office  by  the  close 
of  business  on  May  19.  1993. 
ADDRESSES:  Copies  of  Washington's 
program  application  are  available 
during  business  hours  at  the  following 
addresses  for  inspection  and  copying: 
Washington  Department  of  Ecology 
Library,  637  Woodland  Square  Loop, 
SE.,  Lacey,  Washington,  Phone:  (206) 
438-3049;  Washington  Department  of 
Ecology  Library,  Eastern  Regional 
Office,  N.  4601  Monroe,  Spokane. 
Washington,  99205-1295,  Phone:  (509) 
456-2926;  U.S.  EPA,  RCRA  Information 
Center,  Underground  Storage  Tank 
Docket,  401  M  Street,  SW..  Room 
M2427,  Washington,  DC  20460.  Phone: 
(202)  260-9720;  and  U.S.  EPA  Region  10 
Library,  10th  floor.  1200  Sixth  Ave., 
Seattle  WA,  98101.  Phone:  (206)  553- 
1289. 

FOR  FURTHER  INFORMATION,  OR  TO  SUBMPr 
COMMENTS  ON  THE  APPUCATION,  CONTACT: 
Joan  Cabreza,  Chief.  Underground 
Storage  Tank  Section,  EPA  Region  10, 
VVD-133, 1200  Sixth  Ave..  Seattle,  WA. 
98101.  Phone:  (206)  553-1643. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
enables  EPA  to  approve  State 
underground  storage  tank  (UST) 
programs  to  operate  in  the  State  in  heu 
of  the  Federal  UST  program.  Program 
approval  is  granted  by  EPA  if  the 
Agency  finds  that  the  State  program  is 
(1)  "no  less  stringent"  than  the  Federal 
program  in  all  seven  elements  and 
includes  notification  requirements  of 
section  9004(a)(8),  42  U.S.C.  6991c(a){8); 
and  (2)  provides  for  adequate 
enforcement  of  compliance  with  UST 
standards  (section  9004(a).  42  U.S.C. 
6991c(a)). 

Under  the  authority  of  the 
Washington  Underground  Storage  Tank 
Statute,  90.76  RCW,  passed  in  April 
1989.  the  Department  of  Ecology  has 
developed  a  comprehensive  UST 
regulatory  program,  consistent  with  and 


no  less  stringent  than  the  federal 
program.  The  program  includes 
standards  for:  New  storage  system 
design,  construction  and  installation: 
new  system  reporting  requirements; 
upgrading  of  existing  storage  systems; 
general  operating  requirements;  release 
detection;  release  reporting;  tank 
closure;  and  financial  responsibility 
requirements.  The  law  also  authorizes 
local  jurisdictions  to  establish  and 
operate  programs  more  strict  than  the 
state  program  to  protect 
environmentally  sensitive  areas:  allows 
delegation  of  all  or  part  of  the  state 
program  to  local  jurisdictions: 
establishes  a  tank  permitting  program: 
and  establishes  a  service  provider 
licensing  program.  The  UST  program 
has  responsibility  for  requiring  and 
receiving  tank  notifications:  providing 
technical  assistance  and  regulatory 
information  to  tank  owners,  operators, 
service  providers,  and  transporters  of 
petroleiun  products,  hazardous 
substances  and  waste  oil;  collecting, 
maintaining  and  reporting  tank 
information;  operating  a  tank  permitting 
program;  carrying  out  compliance 
monitoring  and  enforcement  against 
owners,  operators,  service  providers  and 
distributors  in  order  to  bring  tanks  into 
compliance  with  the  state  regulations: 
and  operating  a  service  provider 
licensing  program.  All  of  these  activities 
are  addressed  in  the  UST  regulations 
(Chapter  173-360  WAC)  adopted  in 
November,  1990. 

The  Model  Toxics  Control  Act,  70.105 
RCW,  provides  Ecology  the  authority  to 
conduct  or  require  potentially  liable 
persons  to  conduct  investigations  and 
cleanup  actions  for  releases  of 
hazardous  substances,  including 
petroleum.  The  law  requires  Ecology  to 
provide  for  public  participation,  initiate 
investigations  within  90  days  of 
learning  about  a  contaminated  site,  and 
to  publish  minimum  cleanup  standards. 
Ecology  may  provide  public  funding  to 
assist  potentially  liable  persons  with 
remedial  action  costs  through  consent 
decrees,  if  the  funding  will  achieve  a 
substantially  more  expeditious  or 
enhanced  cleanup,  and  prevent  unfair 
economic  hardship.  The  law  also 
enables  the  Attorney  General  to  seek 
penalties  and  cost  recovery  in  superior 
court. 

The  Toxics  Cleanup  Program  has 
responsibility  for  receiving  notification 
and  reports  for  leaking  underground 
storage  tank  (LUST)  sites.  LUST  staff 
provide  technical  assistance  to 
potentially  liable  persons,  negotiate 
consent  decrees,  issue  enforcement 
orders,  oversee  investigations  and 
cleanups,  and  track  information  about 
LUST  sites.  The  Toxics  Cleanup 


Program  also  provides  information 
about  the  regulations  and  financial 
assistance  to  owners  and  operators,  and 
guidance  and  training  to  consultants 
and  government  officials. 

The  Washington  Pollution  Liability 
Insurance  Agency  (PLIA)  was  created 
under  70.148  RCW  to  assist  UST  owners 
in  complying  with  state  requirements. 
PLIA's  UST  insiu-ance  program 
reinsures  selected  insurance  companies, 
limiting  the  amount  of  money  the 
companies  are  required  to  pay  if  an 
insured  tank  develops  a  leak.  Because 
the  risk  to  the  insurance  companies  is 
limited,  they  can  offer  lower  priced 
premiums  to  tank  owners. 

PLIA's  UST  Community  Assistance 
Program,  created  under  374-60  RCW, 
assists  small,  rural  UST  owners  with 
corrective  action,  repair,  replacement, 
reconstruction,  and  upgrade  costs.  A 
"remote  and  necessary"  gas  station  may, 
if  it  meets  all  the  criteria,  receive  a  grant 
of  up  to  $150,000  to  upgrade/replace  its 
USTs.  Of  that  $150,000,  up  to  $75,000 
can  be  used  to  clean  up  contamination 
caused  by  a  leaking  UST. 

B.  Decision 

On  December  2. 1992,  Washington 
submitted  an  official  application  for 
final  program  approval.  Prior  to  its 
submission,  Washington  provided  an 
opportunity  for  public  notice  and 
comment  in  the  development  of  its 
underground  storage  tank  program  as 
required  under  40  CFR  281.50(b).  EPA 
has  reviewed  Washington's  application, 
and  having  tentatively  determined  that 
the  State's  program  meets  all  of  the 
necessary  requirements,  intends  to  grant 
Washington  final  approval  to  operate  its 
program. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this 
approval  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  approval 
effectively  suspends  the  applicability  of 
certain  Federal  regulations  in  favor  of 
Washington's  program,  thereby 
eliminating  duplicative  requirements  tor 
owners  and  operators  of  underground 
storage  tanks  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 
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List  of  Subjects  in  40  CFK  Part  281 

Administrative  practice  and 
procedMre,  Hazardous  materials,  state 
program  approval,  and  Underground 
storage  tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  7004(b),  and 
9004  of  the  Solid  Waste  Disposal  Act  as  ' 
amended.  42  U.S.C.  6912(a),  6974(b),  and 
6991(c). 

Dated:  March  25. 1993. 
Dana  A.  Rasmussen, 
Regional  Administrator 
|FR  Doc.  93-9046  Filed  4-16-93;  8:45  am) 
BiLUNO  cooe  ««0-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Dockat  No.  93-90.  RM-8198] 

Radio  Broadcasting  Services;  Toledo, 
OR 


agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  AGPAL 
Broadcasting  Co.  seeking  the 
substitution  of  Channel  264C2  for 
Channel  264A  at  Toledo,  Oregon,  and 
the  modification  of  Station  KZUS' 
license  to  specify  operation  on  the 


higher  class  channel.  Channel  264C2 
can  be  allotted  to  Toledo  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  7.9  kilometers  (4.9 
miles)  northwest  to  avoid  a  short- 
spacing  to  Station  KICE,  Channel  264C1. 
Bend,  Oregon,  at  coordinates  North 
Latitude  44-39-01  and  West  Longitude 
124-01-42.  In  accordance  with  Section 
1.420(g)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  in  use  of  Channel  264C2  at 
Toledo  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 

DATES:  Comments  must  be  filed  on  or 
before  June  4, 1993,  and  reply 
comments  on  or  before  June  21, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  AGPAL  Broadcasting  Co., 
P.O.  Box  456,  Newport,  Oregon  97365 
(Petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-90,  adopted  March  22, 1993,  and 
released  April  13, 1993.  The  hill  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Brandi  (room  230),  1919  M 
Street,  NW.,  Washington.  IX:.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services.  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Michael  C  Ruger, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  93-9011  Filed  4-16-93;  8:45  am) 
BauNo  CODE  cna-oi-M 
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DEPARTMErfT  OF  AGRICULTURE 

Agricultural  Research  Service 

Covemment  Owned  Inventions 
Available  for  Licensirig 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  Govemment  owned 

inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
»re  owned  by  the  U.S.  Govemment  as 
represented  by  the  Department  of 
Agriculture,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  M.  Ann  Whitehead,  Patent 
Coordinator,  USDA,  ARS,  room  403, 
Bldg.  005,  BARC-West,  Beltsville, 
Maryland  20705;  301-504-6786  or  Fax 
301-504-5060.  Issued  patents  may  be 
obtained  from  the  Commissioner  of 
Patents,  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231. 
SUPPLEMENTARY  INFORMATION:  The 
inventions  available  for  licensing  are: 
7-764,924,  (U.S.  5.174,897)  Constructed 

Wetlands  to  Control  Nonpoint  Source 

Pollution 
07-945.283,  Pseudorabies  Virus 

Deletion  Mutants  Involving  the  EPO 

and  LLT  Genes 
07-991,811,  Starch-Natural  Gum 

Composite  Compositions  as 

Thickening  and  Suspending  Agents 
8-002,342,  Seafood  Analogs  from 

Caseinate  and  Process  for  Making 

Same 
8-006,400,  A  Heliothis  Subflexa  Cell 

Line  for  the  Production  of 

Baculoviruses  * 


8-012,826.  Composition  for  the  Control 

of  Pepper  Weevils 
M.  Ann  Whitehead. 

National  Patent  Coordinator. 

IFR  Doc.  93-9033  Filed  4-16-93;  8:45  ami 

BIUJNO  CODE  3410-03-M 


Animal  and  Plant  Health  Irtspectlon 
Service 

(Docket  Na  9^-030-1] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTKM:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  SeCTetary's  Advisory 
Committee  on  Foreign  Animal  and 
Poultry  Diseases. 

PLACE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  in  the  Harbor 
Room  of  the  Comfort  Suites  Laurel 
Lakes,  14402  Laurel  Place,  Laurel, 
Maryland  20707.  (301)  206-2600.  June 
29  through  July  1, 1993.  Sessions  will  be 
held  from  8  a.m.  to  5  p.m.  on  June  29 
and  30,  and  from  8  a.m.  to  noon  on  July 
1,  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
M.A.  Mixson.  Chief  Staff  Veterinarian, 
Emergency  Programs  Staff,  VS,  APHIS. 
USDA.  room  747,  Federal  Building, 
6505  Belcrest  Road,  Hyattsville,  MD 
20782,  (301)  436-8073. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(Committee)  advises  the  Secretary  of 
Agriculture  of  means  to  suppress, 
control,  or  eradicate  an  outbreak  of  foot- 
and-mouth  disease,  or  other  destructive 
foreign  animal  or  poultry  diseases  in  the 
event  these  diseases  should  enter  the 
United  States.  The  Committee  also 
advises  the  Secretary  of  Agriculture  of 
means  to  prevent  these  diseases. 

Tentative  topics  for  discussion  at  the 
upcoming  meeting  will  include,  among 
other  things,  the  world  disease 
situation,  including  hog  cholera  in 
Mexico;  screwworm  eradication  and 
other  International  Services'  activities; 
import-export  animals  and  animal 
products;  regionalization  and  risk 
assessment  in  international  trade;  action 
plans  and  exercises  for  emergency 
preparedness;  emergency  response  for 


food  safety  issues  involving  residues, 
natural  disasters,  or  other  threats;  and 
updates  on  mystery  horse  disease,  avian 
influenza,  and  bovine  spongiform 
encephalopathy.  The  Committee  will 
also  develop  recommendations  and 
prepare  comments  on  control  and 
eradication  guides  for  foot-and-mouth 
disease  and  other  foreign  animal 
diseases. 

The  meeting  will  be  open  to  the 
public.  Written  statements  concerning 
meeting  topics  may  be  filed  with  the 
Committee  before  or  after  the  meeting 
by  sending  them  to  Dr.  M.A.  Mixson  at 
the  above  address,  or  may  be  filed  at  the 
meeting. 

This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act. 

Done  in  Washington,  DC,  this  13th  day  of 
April  1993. 
Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  93-9100  Filed  4-16-93;  8:45  ami 

BtLUNG  CODE  3410-^4-P 


Food  ar>d  Nutrition  Service 

Food  Stamp  Program:  Grants  to 
Improve  Food  Stamp  Participation 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  of  grant  application 

availability  and  submission  deadline. 

SUMMARY:  This  notice  announces  the 
intention  of  the  United  States 
Department  of  Agriculture  (the 
Department),  pursuant  to  section  1759 
of  the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990  (FACT  Act),  to 
conduct  a  program  of  competitive  grants 
for  outreach  demonstration  projects. 
DATES:  Application  packages  will  be 
released  on  March  8, 1993.  Applications 
will  be  due  on  May  10, 1993. 
ADDRESSES:  Interested  non-profit 
organizations  and  State/local  agencies 
should  submit  a  written  request  for  an 
application  package  (and  include  four 
self-addressed  mailing  labels)  to  the 
following  address:  USDA,  Food  and 
Nutrition  Service,  Contract  Management 
Branch.  ASD,  Attn:  Linda  Young,  3101 
Park  Center  Drive,  room  914, 
Alexandria,  Virginia  22302-1594. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Young,  Contract  Specialist,  at  the 


address  listed  above  or  telephone  (703) 
305-2250.  extension  41. 
SUPPiOtEHTAm  INFORMATION: 

Executive  Order  1229iySecratarv's 
Memorandum  1S12-1 

This  notice  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  by  the  Department  as  non- 
major.  The  annual  effect  of  this  notice 
on  the  economy  will  be  less  than  $100 
million.  This  notice  will  not  result  in 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions. 
Additionally,  this  notice  will  not  result 
in  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Executive  Order  12372 

The  Pood  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  This 
notice  is  excluded  from  the  scope  of 
Executive  Order  No.  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Andrew  P.  Homsby.  Jr.. 
Acting  Administrator  of  the  Food  and 
Nutrition  Service,  has  certified  that  this 
notice  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  State  and  local 
welfare  agencies  will  be  affected  only  to 
the  extent  that  they  may  decide  to 
compete  to  participate  in  the 
demonstration  projects.  Applicants  and 
participants  in  the  Food  Stamp  Program 
will  not  be  affected. 

Description  of  Projects 

Congress  has  made  available  $1 
million  in  Fiscal  Year  1993  for  outreach 
grant  awards  and  evaluation. 
Approximately  $600,000  is  planned  for 
outreach  grants.  These  projects  are  to  be 
specifically  designed  to  demonstrate  a 
broad  range  of  outreach  and  client- 
assistance  enrollment  techniques 
including  a  specified  list  of  approaches 
mandated  in  the  FACT  Act:  (1) 
Utilization  of  local  outreach  workers 
and  volunteers;  (2)  development  of 
solutions  to  transportation  and  access 
problems;  (3)  in-service  training  for 
those  capable  of  referring  households  to 
the  program;  (4)  community 
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presentations  and  education;  (5)  pre- 
screening  assistance  for  program 
eligibility:  (6)  individualized  client 
assistance;  (7)  consultation  and  referral 
for  benefit  appeals;  (8)  recruitment  of 
authorized  representatives  for 
applicants  unable  to  appear  for 
certification  or  at  authorized  food  stores; 
and.  (9)  the  production  of  electronic 
media  campaigns.  The  projects*  "target 
populations"  shall  be  hard-to-reach 
underserved  population  groups 
identified  in  the  FACT  Act  as:  Rural, 
elderly,  working-poor  families  with 
children.  non-English  speaking 
minorities,  and  homeless  persons. 
Particular  emphasis  will  be  placed  on 
"public/private  partnerships"  between 
State  and  local  food  stamp  offices  and 
private  non-profit  grantees.  The  project 
design  should  attempt  to  reduce  local 
food  stamp  office  burdens  through  an 
emphasis  on  private-side  participation 
and  resources  to  conduct  enrollment- 
assistance  activities.  In  turn,  the  State 
agency  should  play  a  strong  role  in  the 
training  of  non-profit  grantee  staff  and 
community  members.  An  additional 
separate  grant  or  grants  of  up  to 
$200,000  will  be  awarded  on  a  50-50 
matching  basis  for  the  development  and 
dissemination  of  general  food  stamp 
outreach  materials.  The  grantee  also 
must  be  able  to  disseminate  widely  the 
materials  developed  under  this  grant 
through  other  non-profit  organizations 
(both  public  and  private).  Also. 
$200,000  will  be  devoted  for  an 
independent  coordinated  evaluation  of 
the  projects.  Outreach  project  grantees 
shall  be  required  to  cooperate  in 
producing  data  needed  for  this 
independent  process  and  impact 
evaluation  of  their  projects. 

State/local  agencies  and  private  non- 
profit organizations  interested  in 
participating  in  this  project  are  invited 
to  request  an  application  package, 
which  contains  detailed  information 
and  instructions  on  preparing  and 
submitting  project  proposals.  Local 
agency  proposals  must  include  private 
non-profit  organization  cooperator{s)  or 
co-applicants  and  be  designed  to 
demonstrate  the  public/private 
partnership  model  noted  above. 
Preference  will  be  given  to  projects 
proposed  by  or  fully  involving 
grassroots  organizations  representing  or 
closely  refiecting  the  target  populations 
that  are  the  objective  of  this  outreach 
effort.  Preference  will  be  given  to  project 
designs  that  emphasize  grassroots 
outreach  methods  utilizing  peer 
counselors  and  other  community-based 
resources,  skills,  and  knowledge. 


Dated:  April  12. 1993. 
Andrew  P.  Honuby.  Jr., 
Acting  Administrator. 
fPR  Doc  93-9096  Filed  4-lfr-93:  8:45  am) 
WUJNOCOOC  MIO-SMi 


Forest  Service 

Southern  Region;  Exemption  From 
Appeal  of  Salvage  Timber  Sale 
Decision  on  the  Telllco  Ranger  District. 
Cherolcee  National  Forest 

agency:  Forest  Service.  USDA. 
ACTION:  Notice;  exemption  of  decision 
from  administrative  appeal. 


summary:  Pursuant  to  36  CFR 
217.4(a)(ll)  the  Regional  Forester  for 
the  Southern  Region  has  determined 
that  good  cause  exists  and  notice  is 
hereby  given  to  exempt  from 
administrative  appeal  the  decision  to 
salvage  blown  down  and  damaged  trees 
that  were  affected  by  the  recent  tornado 
on  the  Tellico  Ranger  District  of  the 
Cherokee  National  Forest  and.  where 
necessary,  to  rehabilitate  the  damaged 
areas.  If  not  salvaged  quickly,  blue  stain 
and  insect  damage  will  render  these 
trees  unmerchantable  as  sawtimber  and 
will  also  create  a  severe  fire  hazard. 
EFFECTIVE  DATE:  April  19,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  exemption  should 
be  directed  to  Jean  P.  Kruglewicz, 
Southern  Region,  Forest  Service-USDA, 
1720  Peachtree  Road.  NW.,  Atlanta.  GA 
30367.  (404)  347-4867. 
SUPPLEMENTARY  INFORMATION:  On 
February  21.  1993.  a  tornado  traveled 
across  the  Tellico  Ranger  District  of  the 
Cherokee  National  Forest  on  a  west  to 
east  path  for  approximately  eight  miles. 
Trees  were  uprooted  and  damaged  on 
approximately  800  acres.  In  some 
locations,  practically  all  of  the  trees 
were  severely  damaged  or  uprooted 
while  on  other  locations,  only  scattered 
trees  were  damaged  or  uprooted.  In 
addition,  some  submerchantable 
poletimber  stands  were  damaged. 

The  timber  stands  severely  damaged 
by  the  tornado  require  restoration 
through  salvage  of  the  merchantable 
trees  and,  in  some  cases,  rehabilitation, 
through  site  preparation  and 
reforestation.  As  temperature  begins  to 
climb  with  the  approach  of  spring, 
conditions  conducive  to  the  onset  and 
rapid  spread  of  blue  stain  fungi  will 
occur  in  the  recently  damaged  timber. 
Blue  stain  will  begin  to  infect  dead  or 
dying  trees  within  days  of  their  injury 
or  death  and  within  three  months  will 
spread  to  such  an  extent  as  to  render  the 
trees  unmerchantable  as  sawtimber. 
Within  four  or  five  months,  even  value 
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at  pulpwood  will  be  greatly  diminished. 
Insect  infestations  (for  example,  pine 
engraver,  turpentine  and  southern  pine 
beetle)  may  also  occur  and  further 
compound  the  damage.  If  trees  are  not 
salvaged,  a  large  number  of  living  trees 
will  develop  advanced  decay.  This  will 
lead  to  reduced  tree  quality  and 
increased  hazard  to  visitors.  Fire  hazard 
will  increase  rapidly  as  the  downed 
timber  dries  out  in  the  spring  and  will 
continue  to  be  a  hazard  until 
decomposition  is  well  advanced.  The 
storm  has  created  a  seven-fold  increase 
in  available  fuel  going  from  a  normal 
loading  of  10-tons  per  acre  to  70-tons 
per  acre. 

Following  salvage  of  the  damaged 
trees,  areas  on  suitable  forest  land  will 
need  to  be  reforested.  Any  planting 
needed  will  be  accomplished  during  the 
winter  months.  Prior  to  that  time,  some 
sites  will  need  to  be  prepared  for 
planting.  Other  stands  will  require 
timber  stand  improvements  to  allow 
natural  regeneration  to  beconie 
established  or  to  maintain  and  enhance 
the  residual,  remaining  stand.  Sufficient 
time  will  be  necessary  to  complete  site 
preparation  and  timber  stand 
improvements  during  the  summer 
months. 

An  environmental  assessment  was 
prepared  on  a  proposed  action  to 
salvage  the  blown  down  and  damaged 
trees  and  to  rehabilitate  the  damaged 
stands.  The  analysis  includes  methods 
of  harvest,  site  preparation,  timber  stand 
improvements  and  reforestation.  The 
environmental  document  and  biological 
evaluation  disclose  the  effects  of  the 
proposed  action  on  the  environment, 
document  public  involvement,  and 
address  the  issues  raised  by  the  public. 
The  Cherokee  National  Forest 
Supervisor  will  be  issuing  a  decision  in 
the  near  future  based  on  the  disclosure 
of  environmental  effects  in  the 
Environmental  Assessment  regarding 
salvage  of  damaged  trees  aiid 
rehabilitation  of  damaged  areas.  Given 
the  present  condition  of  the  tornado 
damaged  timber,  the  impending  onset  of 
higher  temperatures  in  spring  and  the 
need  to  complete  site  preparation  and 
stand  improvements  this  summer,  the 
need  for  immediate  action  is  critical. 
Any  delay  will  result  in  losses  to 
presently  merchantable  timber,  may 
facilitate  back  beetle  outbreaks,  and  will 
make  subsequent  rehabilitation  effort 
more  difficult. 

Dated:  April  13. 1993. 
iLB.  Erickaan. 
Deputy  HegionaJ  Forester. 
jFR  Doc.  93-9044  Filed  4-16-93;  8:45  ami 
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Diamond  Bar  Allolnwnt  Managemanl 
Plan,  Gila  National  Forest,  Grant, 
Catron  and  Siarra  Counties,  NM 

AGENCY:  Forest  Service.  USDA. 
ACTK)N:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  develop 
an  allotment  management  plan  on  the 
Diamond  Bar  Allotment. 
DATES:  Planning  for  management  of  the 
Diamond  Bar  Allotment  has  been  going 
on  for  several  years.  Scoping  for  this 
project  was  first  initiatea  in  1987.  Since 
that  time,  public  comments  were 
formally  solicited  on  three  different 
occasions  and  a  draft  environmental 
assessment  was  completed.  The 
environmental  assessment  resulted  in 
the  decision  to  complete  an  EIS.  Written 
comments  on  the  draft  EIS  are 
encouraged.  The  draft  environmental 
impact  statement  should  be  released  in 
June.  1993. 

ADDRESSES:  Send  written  comments  to 
Wilderness  Ranger  District.  P.O.  Box  79. 
Mimbres.  New  Mexico.  88049. 
FOR  FURTHER  MFORMATION  CONTACT: 
Gerald  Engel.  District  Ranger.  (505)  536- 
2250. 

8UPPLEMEKTARY  ^FORMATION:  The 
MimbresAVildemess  Ranger  District 
proposes  to  develop  an  allotment 
management  plan  for  the  Diamond  Bar 
Allotment.  The  nature  and  scope  of  the 
decision  involves  the  selection  of  a 
grazing  management  strategy  and 
accompanying  level  of  range 
developments  (water  developments  and 
fences)  necessary  to  properly  manage 
the  Diamond  Bar  Allotment.  Eighty-five 
percent  of  the  allotment  is  comprised  of 
parts  of  two  wilderness  areas,  the  Aide 
Leopold  and  Gila.  The  Diamond  Bar 
Allotment  contains  three  sensitive 
riparian  areas,  South  Diamond  Creek. 
Black  Canyon  and  a  portion  of  East  Fork 
of  the  Gila  river.  South  Diamond  Creek 
is  home  to  the  endangered  Gila  trout. 
Black  Canyon  receives  significant 
recreational  use  and  is  a  potential  Gila 
trout  introduction  stream.  The  East  Fork 
of  the  Gila  contains  Loach  minnow, 
Spike  dace  and  Roundtail  chub,  all 
threatened  or  State  listed  species. 
Evaluation  of  current  range  conditions 
within  the  allotment  indicates  that 
range  conditions  are  satisfactory 
throughout  most  of  the  allotment.  The 
notable  exception  is  key  riparian  areas. 
Correcting  degraded  riparian  conditions 
is  one  of  the  primary  objectives  in 
development  of  a  management  plan. 
Gross  acreage  of  the  allotment  is 
approximately  145,578  acres.  The 


grazing  permit  for  the  Diamond  Bar 
Allotment  was  1188  cattle  yeariong. 
when  this  section  of  the  Wildernesses 
was  classified  in  1980.  The  existing 
permit  is  also  for  1188  cattle  yearlong. 
Future  management  of  this  allotment 
must  be  closely  guided  by  the 
Wilderness  Act,  as  amended,  and  the 
Congressional  Grazing  Guidelines.  The 
Wilderness  Act  is  very  clear  in  its  intent 
that  "the  grazing  of  livestock,  where 
established  prior  to  the  effective  date  of 
this  Act,  shall  be  permitted  to  continue 
subject  to  such  reasonable  regulations  as 
are  deemed  necessary  by  the  Secretary 
of  Agriculture". 

Scoping  and  solicitation  of  public 
comments  was  initiated  in  1987.  A  draft 
environmental  assessment  was  then 
completed,  which  resulted  in  the 
decision  to  complete  an  EIS.  Issues, 
which  have  been  identified,  include 
conflicts  between  primitive  recreational 
usera  and  cattle,  habitat  degradation  of 
key  riparian  sites,  impacts  upon 
threatened,  endangered  and  sensitive 
species  habitat,  construction  of  new 
range  improvements  in  the  wilderness, 
cost  of  range  improvements,  economical 
impacts  upon  permittee  and  local 
counties,  use  of  motorized  equipment  in 
the  wilderness,  conflicts  between  cattle 
and  other  wildlife  species  and  water 
quality  impacts.  Preliminary 
alternatives  wjiich  have  been  developed 
include: 

Alternative  A — ^This  alternative  is  the 
"No  Action"  alternative  required  by  the 
National  Environmental  Policy  Act. 
This  alternative  describes  the  baseline 
for  comparison  of  other  alternatives. 
This  alternative  would  provide  for 
maintaining  only  those  improvements 
already  existing.  No  additional 
improvements  would  be  constructed. 
There  are  98  miles  of  fence.  49  stock 
tanks.  7  wells  and  19  corrals  that 
currently  exist  on  the  allotment.  Current 
permitted  numbers  are  1188  cattle 
yearlong.  Under  this  alternative,  the 
allotment  is  divided  into  three  large 
pastures.  The  rotation  system  has 
involved  grazing  the  entire  allotment 
each  year. 

Alternative  B — This  alternative  would 
provide  for  maintaining  only  those 
improvements  already  existing  in  place. 
No  additional  improvements  would  be 
constructed.  Under  this  alternative, 
existing  management  and  permitted 
numbers  would  be  adjusted.  Permitted 
numbers  would  be  reduced  to 
approximately  300  cattle  yearlong.  The 
rotation  system  would  involve  grazing 
one  quarter  of  the  allotment  each  year. 
Grazing  would  be  excluded  from  the 
high  country  east  of  Forest  Road  150. 

Alternative  C— This  alternative  would 
exclude  grazing  of  the  high  elevation 
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country  etst  of  Forest  Road  150. 
Development  of  new  improvements  and 
maintenance  of  existing  improvements 
would  continue  in  the  lower  elevation 
country.  New  developments  needed 
include  20  stock  tanks  and  15  miles  of 
fence.  Permitted  numbers  would  be 
reduced  to  approximately  600  head. 
Under  thU  alternative,  the  allotmrait 
would  be  divided  into  four  pastures. 
The  rotation  system  would  involve 
grazingjthree  pastures  and  resting  one 
each  year. 

Alternative  D— This  alternative  would 
continue  implementation  of  the 
Memorandum  of  Understanding  and 
existing  management  plan. 
Development  of  new  improvements  and 
maintenance  of  existing  improvements 
would  continue  as  outlined  in  the    . 
Memorandum  of  Understanding.  New 
developments  needed  include  15  slock 
tanks,  8.5  miles  of  fence  and  2  milra  of 
trail.  Pennitted  numbers  would  be 
reduced  to  approximately  800  head. 
Under  this  alternative,  the  allotment 
would  be  divided  into  four  pastures. 
The  rotation  system  would  involve 
grazing  one  half  of  the  allotment  each 
year. 

Alternative  E — ^This  alternative  was 
proposed  by  the  permittees.  This 
altemativt  would  place  improvements 
in  all  areas  of  the  allotment.  New 
improvements  needed  include  41  stock 
tanks,  40  miles  of  fence  and  2  miles  of 
trail.  Pennitted  numbers  would  be  1188 
cattle  yearlong.  Under  this  alternative, 
the  allotment  would  be  divided  into  ten 
pastures.  The  rotation  system  would 
involve  grazing  the  entire  allotment. 

Alternative  F— This  alternative 
involves  design  of  improvements  to 
effectively  manage  Black  Canyon.  South 
Diamond  and  the  East  Fork  of  the  Gila 
River.  New  improvements  needed 
include  33  stock  tanks  and  28  miles  of 
fence.  Permitted  numbers  would  be 
1188  cattle  yearlong.  Under  this 
alternative,  the  allotment  would  be 
divided  into  six  pastures  with 
implementation  of  two  separate  rotation 
systems.  The  alternative  would  establish 
a  three  pasture  deferred  rotation  system 
on  the  winter  use  pastures  and  a  three 
pasture  rest  rotation  system  on  the 
summer  use  pastures.  Upper  Black 
Canyon  and  upper  South  Diamond 
Creek  would  be  consolidated  into  one 
pasture  for  management  purposes.  This 
riparian  pasture  would  be  utiUzed  for  a 
period  of  sixty  days  two  years  out  of 
three.  Scheduled  use  would  occur  in  the 
spring  for  two  years,  followed  by 
twenty-two  months  of  rest.  The  cycle 
would  then  repeat. 

Alternative  G— This  alternative  would 
implement  two  separate  rotation 
systems.  The  lower  elevation  country 


west  of  the  north  south  division  fence 
would  be  grazed  with  600-600  mother 
cows  for  a  twelve  month  period  and 
250-350  yearlings  for  a  six  month 
winter  period.  A  four  pasture  rest 
rotation  system  of  grazing  would  be 
established  for  the  base  herd.  A  two 
pasture  deferred  grazing  system  would 
be  established  for  the  yearlings.  Lower 
Main  Diamond  would  be  excluded  from 
cattle  grazing  with  exception  of  access 
points  to  water.  The  East  Fork  of  the 
Gila  would  continue  to  be  managed  as 
a  separate  bull  pasture  with  use 
occurring  during  the  winter  months  of 
November  thru  March.  The  higher 
elevation  country  east  of  the  north-south 
division  fence  would  be  grazed  with 
yearhngs  on  an  annual  basis.  However, 
use  would  alternate  between  upper 
South  Diamond  and  upper  Black 
Canyon.  The  number  of  yearlings  to  be 
grazed  would  depend  upon  available 
water  and  forage  conditions.  However, 
the  total  number  of  yearlings  grazed  in 
combination  with  the  mother  cows 
would  not  exceed  1188  head.  Only 
incidental  use  of  the  riparian  bottoms, 
amounting  to  10%-15%  on  the  woody 
riparian  species,  would  be  permitted  in 
the  riparian  areas.  The  intent  would  be 
to  keep  cattle  out  of  the  bottoms  until 
they  recover,  utilizing  intensive 
herding.  New  improvements  needed 
include  23.5  miles  of  fence  and  20  stock 
tanks. 

The  lead  agency  in  the  preparation  of 
this  EIS  is  the  Gila  National  Forest. 

The  estimated  date  for  filing  the  draft 
EIS  is  June.  1993.  The  estimated  date  for 
completion  of  the  final  EIS  is  January. 
1994.  ' 

The  responsible  official  is  Maynard 
Rost.  Forest  Supervisor,  Gila  National 
Forest.  2610  N.  Silver  Street.  Silver  City, 
New  Mexico.  88061. 

Written  comments  on  the  draft  EIS  are 
encouraged.  The  comment  period  on  the 
draft  environmental  impact  statement 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participration  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 


until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  80J  F.2d  1016. 
1022  (9th  Cir.  1986)  and  lV;scons7n 
Heritages.  Inc.  v.  Harris.  490  F.  Supp 
1334.  1338  (E.D.  Wis.  1980).  Because  of 
these  court  ruUngs.  it  is  very  importent 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

Dated:  April  8.  1993. 
F.  Carl  Pence. 

Deputy  Forest  Supervisor.  Cila  National 
Forest. 

|FR  Doc.  93-9008  Filed  4-16-93;  8:45  ami 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  MeeUng 
of  the  Nevada  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Nevada  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  12  noon,  on  May  6. 1993.  at 
the  Corporate  Offices,  Southwest  Gas 
Company,  5241  Spring  Mountain  Road, 
Las  Vegas,  Nevada.  The  purpose  of  the 
meeting  is  to  review  current  civil  rights 
developments  in  the  State  and  to  plan 
future  program  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Margo 
Piscevich,  or  Philip  Montez.  Director  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
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sign  language  interpreter  should  contact 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC.  April  9. 1993. 
Carol-Lae  Hnrley, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc  93-9005  Filed  4-16-93.  8:45  am] 

MLUNQ  CODE  «»»-01-r 


Agenda  and  Notice  of  Public  Meeting 
of  the  Washington  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Washington  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  3  p.m.  on  May  6. 1993,  at  the 
Seattle  Marriott  Seatac.  3201  S.  176th 
Street.  Seattle.  Washington  98118.  The 
purpose  of  the  meeting  is  to  review 
current  civil  rights  developments  in  the 
State  and  to  plan  future  project 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Sharon  Bumala 
or  Philip  Montez,  Director  of  the 
Western  Regional  OfTice.  213-894-3437 
(TDD  213-894-0508).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  9, 1993. 
Carol-Lae  Hurley. 

Chief,  Begionai  Programs  Coordination  Unit. 
[FR  Doc  93-9006  Filed  4-16-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35). 

Agency:  International  Trade 
Administration  (ITA). 

rit7e.-  Annual  Report  from  Foreign- 
Trade  Zones. 


Agency  Form  Number:  rrA-359P. 

OMB  Approval  Number:  0625-0109. 

Type  of  Request:  Revision  of  an 
approved  collection  of  information. 

Burden:  9.681  reporting/ 
recordkeeping  hours. 

Number  of  nespondents:  115. 

Avg  Hours  Per  Response:  37  hours. 

Needs  and  Uses:  Foreign-trade  zone 
grantees  are  required  to  submit  reports 
on  zone  operations  annually  to  the 
Foreign-Trade  Zones  (FTZ)  Board 
which  in  turn  must  submit  an  annual 
report  to  Congress.  The  information 
contained  in  the  reports  relates  to 
international  trade  activity  in  zones. 
Congress  and  the  Department  uses  it  to 
determine  the  economic  effects  of  the 
FTZ  program.  The  public  reviews  the 
summary  of  the  activities  carried  on  in 
the  zones  to  evaluate  the  effect  of  zone 
activity  on  industry  sectors.  The  report 
is  also  used  by  the  FTZ  Board  and  other 
trade  policy  officials  to  determine 
whether  zone  activity  is  consistent  with 
U.S.  international  trade  policy,  and 
whether  it  is  in  the  public  interest. 

Affected  Public:  State  or  local 
governments,  businesses  or  other  for- 
profit  organizations,  non-profit 
institutions,  small  businesses  or 
organizations. 

Frequency:  Annually,  recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman. 
(202)  395-7340.  Room  3208.  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Involuntary  Child  and  Spousal 
Support  Allotments  of  NOAA  Corps 
Officers. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0242. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1  hour. 

Number  of  Respondents:  1. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Individuals  entitled 
to  unpaid  spousal  or  child  support  from 
NOAA  Corps  officers  may  submit 
substantiating  information  in  order  to 
have  the  money  deducted  from  the 
officer's  paycheck. 

Affected  Public:  Individuals. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Ron  Minsk.  (202) 
395-3084,  Room  3019.  New  Executive 
Office  Building,  Washington,  D.  C 
20503. 

Agency:  Patent  and  Trademark  Office. 
Title:  Address  —  Affecting 
Provisions. 


Agency  Form  Numbers:  PTO-SB-82 
and  PTO-SB-83. 

OMB  Approval  Number:  Formerly 
approved  under  0651-0011. 

Type  of  Request:  New  number  is  being 
requested  —  no  change  in  substance  of 
collection. 

Burden:  8.130  hours. 

Number  of  Respondents:  47.500. 

Avg  Hours  Per  Response:  .02  hours. 

Needs  and  Uses:  The  information 
collected  is  used  to  name  a 
representative,  as  well  as  advise  PTO 
when  a  representative  withdraws,  the 
power  of  attorney  is  revoked,  or  when 
there  is  a  change  of  address  for  the 
representative  or  applicant.  The 
information  is  used  to  ensure  that 
correspondence  reaches  the  appropriate 
person  in  a  timely  manner. 

Affected  Public:  Individuals, 
busiq^ses  or  other  for-profit 
organizations,  federal  agencies  or 
employees,  non-profit  institutions, 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202-395-3785.  Room  3235,  New 
Executive  Office  Building,  Washington, 
D.  C.  20503. 

Agency:  Patent  and  Trademark  Office 
(PTO). 

Title  of  Survey:  Document  Disclosure 
Program. 

Agency  Form  Number:  PTO-SB-95. 

OMB  Approval  Number:  Formerly 
approved  under  collection  0651-0011. 

Type  of  Request:  New  approval 
number  if  being  requested  —  no  change 
in  substance  of  collection. 

Burden:  5,400  hours. 

Number  of  Respondents:  27,000. 

Avg  Hours  Per  Response:  .02  hours. 

Needs  and  Uses:  Under  the  Document 
Disclosure  Program,  prospective  patent 
applicants  can  submit  papers  disclosing 
information  up  to  two  years  prior  to 
actually  filing  an  application.  This  filing 
provides  evidence  of  the  date  the 
invention  was  conceived. 

Affected  Public:  Individuals, 
businesses  or  other  foi^profit 
organizations,  federal  agencies  or 
employees,  non-profit  institutions, 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-3785,  Room  3235.  New 
Executive  Office  Building,  Washington, 
DC.  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 


3271,  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
N.W.,  Waahington.  D.  C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  respective  Desk  Officers  listed 
above. 

Da«ed:  April  7. 1993 
Edwvd  Midials, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc.  93-9101  Filed  4-1&-93;  8:45  am) 
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intemaUonai  Trad*  Administration 

IA-455-80q 

Preliminary  Afflrmativa  Determination 
of  Critical  Circumstances:  Certain  Cut- 
to-Length  Carbon  Stael  Plate  From 
Poland 

AGENCY:  hitemational  Trade 
Administration.  Import  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  April  19,  1993. 
FOR  FURTHfiH  IMFOFMIATION  CONTACT: 
Judith  Wey  or  Lori  Way.  Office  of 
Antidumping  Investigations.  L-nport 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  4B2-6320  or  482-0656, 
respectively. 

PREUMWARY  CflmCAL  CIRCUMSTANCES 
DETERMINATION:  On  March  12.  1993. 
petitioners  in  this  investigation  alleged 
that  critical  circumstances  exist  with 
respect  to  imports  of  certain  cut-to- 
length  carbon  steel  plate  from  Poland. 
The  Department  of  Commerce  (the 
Department)  published  its  preliminary 
determination  of  sales  at  less  than  fair 
value  in  this  investigation  on  February 
4. 1993  (58  FR  7116). 

In  accordance  with  19  CFR 
353.16(b)(2}(ii),  since  this  allegation  was 
filed  later  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  we  must  issue  our 
preliminary  critical  circumstances 
determination  not  later  than  30  days 
after  the  allegation  was  filed. 

Section  733(e)(1)  of  the  Tariff  Act  of 
1930.  as  amended,  provides  that  the 
Department  will  determine  that  there  is 
a  reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  if: 

(A)  (i)  There  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 


exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  its  feir  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Imputed  knowledge  of  dumping.  To 
determine  whether  the  persons  for 
whom  or  for  whose  account  the 
merchandise  was  imported  knew  or 
should  have  known  that  the  exporter 
was  selling  the  merchandise  which  is 
the  subject  of  the  investigation  at  less 
than  their  fair  value,  the  Department's 
practice  is  to  impute  knowledge  of 
dumping  when  the  estimated  margins 
are  of  such  a  magnitude  that  the 
importer  should  have  reasonably  known 
that  dumping  exists  with  regard  to  the 
subject  merchandise.  Normally  we 
consider  estimated  margins  of  25 
percent  or  greater  on  sales  to  unrelated 
parties  and  margins  of  15  percent  or 
greater  on  sales  through  related  parties 
to  be  sufficient  to  impute  such 
knowledge.  (See.  Final  Determination  of 
Sales  at  Loss  Than  Fair  Value:  Tapered 
Roller  Bearings  and  Parts  Thereof. 
Finished  or  Unfinished,  from  Italy  (52 
FR  24196.  June  29. 1987)  and  Final 
Determination  of  Sales  at  Less  Than'Fair 
Value:  Certain  Internal-Combustion. 
Industrial  Forkhft  Trucks  from  Japan  (53 
FR  12522,  April  15.  1988).)  In  this 
investigation,  we  were  unable  to 
calculate  preliminary  dumping  margins 
and.  instead,  relied  upon  an  average  of 
the  margins  calculated  in  the  petition  as 
the  best  information  available  (BIA). 
The  resulting  margin  was  75.44  percent, 
which  is  above  the  Department's 
threshold  margin  for  imputing 
knowledge  of  dumping.  Accordingly, 
we  found  that  importers  either  knew  or 
should  have  known  that  the  imports  of 
cut-to-length  carbon  steel  plate  were 
being  sold  at  less  than  fair  value. 

Because  we  have  determined  that 
importers  of  this  merchandise  knew,  or 
should  have  known,  that  the 
merchandise  was  being  sold  at  less  than 
fair  value,  the  Department  does  not  need 
to  determine  whfither  there  is  a  history 
of  dumping  of  the  subject  merchandise. 
Massive  imports.  In  this  investigation, 
because  we  have  preliminarily  found 
that  importers  knew,  or  should  have 
known,  that  the  merchandise  was  being 
sold  at  less  than  fair  value,  we  need  to 
consider  whether  the  imports  of  the 
merchandise  have  been  massive. 

According  to  19  CFR  353.16(fl  and 
353.16(gJ,  we  generally  consider  the 
following  to  determine  whether  imports 
have  been  massive  over  a  reiativeiy 
short  period  of  time:  (1)  Volume  and 
value  of  the  imports;  (2)  seasonal  trends 
(if  applicable);  and  (3)  the  share  of 


domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  the  Department  normally 
compares  the  export  volume  for  equal 
periods  immediately  preceding  and 
following  the  filing  of  the  petition  (the 
"pre-initiation  period"  and  the  "post- 
initiation  period").  Under  19  CFR 
353.16(f)(2),  unless  the  imports  in  the 
comparison  period  have  increased  by  at 
least  15  percent  over  the  imports  during 
the  base  period,  we  will  not  consider 
the  imports  to  have  been  "massive." 
To  determine  whether  there  have 
been  massive  imports  over  a  relatively 
short  period  of  time,  the  Department 
examines  shipment  information 
submitted  bv  the  respondent  or  import 
statistics,  when  respondent-specific 
shipment  information  is  not  available. 
In  this  case,  because  petitioners' 
allegation  was  made  too  late  to  request 
respondent's  shipment  information  for 
the  preliminary  critical  circumstances 
determination,  our  analysis  is  based  on 
U.S.  Department  of  Commerce  IM-145 
import  statistics.  To  determine  whether 
or  not  there  have  been  massive  imports 
of  steel  plate,  we  compared  export 
volume  for  the  six  months  subsequent  to 
the  filing  of  the  petition  (July  through 
December  1992)  to  the  six  months  prior 
to  the  filing  of  the  petition  (January 
through  June  1992).  We  were  unable  to 
consider  changes  in  import  penetration, 
pursuant  to  §353.16(0(l)(iii).  because 
the  available  data  did  not  permit  a  post- 
filing  analysis.  Nevertheless,  based  on 
Department  IM-145  import  statistics, 
we  find  that  imports  of  steel  plate  from 
Poland  have  been  massive  over  a 
relatively  short  period. 

In  conclusion,  given  that  (1) 
knowledge  of  dumping  exists,  and  (2) 
imports  have  been  massive,  we 
praUminarily  find  that  critical 
circumstances  exist  in  this  case. 

We  will  request  shipper  specific 
information  from  the  respondent  and 
consider  this  information  when  making 
the  final  critical  circumstances 
determination. 

RNAL  CRmCAL  CIRCUMSTANCES 
DETERMINATIONS:  We  will  make  a  final 
determination  concerning  critical 
circumstances  when  we  make  our  final 
determination  in  this  investigation,  i.e.. 
by  June  21.  1993. 

rrC  Notification 

In  accordance  with  section  733(0  of 
the  Act,  we  have  notified  the  FTC  of  our 
determination. 

Public  Comment 

Since  this  preliminary  critical 
circumstances  determination  is  being 
made  before  the  due  date  for  public 
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comment  on  our  preliminary 
determination  of  sales  at  less  than  fair 
value  in  this  case,  we  will  accept 
written  comments  on  this  preliminary 
determination  of  critical  circumstances 
imtil  May  3, 1993,  the  date  on  which 
case  briefe  are  due. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act. 

Dated:  April  12, 1993. 
JoMph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-9028  Filed  4-1&-93;  8:45  am] 
aiUMO  cooc  3S1«-0S-r 


[A-«23-802] 

Termination  of  Suspension  Agreement 
and  Resumption  of  investigation  on 
Uranium  From  Ukraine- 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  termination  of 
suspension  agreement  and  resumption 
of  antidumping  duty  investigation. 

SUMMARY:  The  Government  of  Ukraine 
has  terminated  the  suspension 
agreement  on  uranium  from  Ukraine. 
Therefore,  the  Department  of  Commerce 
("the  Department")  is  resuming  the 
investigation. 

EFFECTIVE  DATE:  April  12. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
MeUssa  Skinner  or  Beth  Chalecki,  Office 
of  Agreements  Compliance  (for  matters 
pertaining  to  the  termination  of  the 
suspension  agreement),  and  Lawrence  P. 
Sullivan  or  Carole  Showers,  OfRce  of 
Investigations  (for  matters  pertaining  to 
the  resumption  of  the  investigation). 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Ave.,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2822,  482-2312, 
482-0114,  or  482-3217,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  16, 1992,  the  Department 
suspended  the  antidumping  duty 
investigation  involving  uranium  from 
Ukraine.  The  basis  for  the  suspension 
was  an  agreement  by  Ukraine  to  restrict 
exports  of  uranium  to  the  United  States. 

On  December  30, 1992,  the 
Department  received  a  letter  from  the 
Government  of  Ukraine  (GOU)  notifying 
the  Department  of  its  intent  to  terminate 
the  agreement.  Subsequently,  on 
February  1. 1993,  the  GOU  submitted  an 
additional  letter  to  the  Department 
confirming  that  the  GOU  was 


terminating  the  suspension  agreement 
on  uranium.  Section  XII  of  the 
agreement  provided  that  the  GOU  could 
terminate  the  agreement  effective  60 
days  after  providing  the  Department 
with  notice  of  such  termination. 
Ukraine's  termination  was  to  be 
effective  April  2, 1993.  However,  we 
received  notification  via  a  diplomatic 
note  through  the  United  States 
Department  of  State  and  the  United 
States  Embassy  in  Ukraine  which 
apparently  indicated  that  the  Ukrainian 
Ministry  of  Foreign  Economic  Affairs 
did  not  want  to  terminate  the 
agreement.  Subsequently,  on  April  12, 
1993,  the  Department  received  a  revised 
unofHcial  translation  of  the  diplomatic 
note  from  the  United  States  Embassy  in 
Ukraine.  Based  on  the  revised 
translation  the  Department  is 
terminating  effective  April  12, 1993. 

Scope  of  the  Agreement 

Imports  covered  by  this  investigation 
include  natural  uranium  in  the  form  of 
tiranium  ores  and  concentrates;  natural 
uranium  metal  and  natural  uranium 
compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  natural 
uranium  or  natural  uranium 
compounds;  lu^mium  enriched  in  U"" 
and  its  compounds;  alloys,  dispersions 
(including  cermets),  ceramic  products 
and  mixtures  containing  uranium 
enriched  in  U*^  or  compounds  of 
lu'anium  enriched  in  U*^*.  Both  low- 
enriched  uranium  (LEU)  and  highly- 
enriched  uranium  (HEU)  are  included 
within  the  scope  of  this  investigation. 
LEU  is  uranium  enriched  in  U^^'  to  a 
level  of  up  to  20  percent,  while  HEU  is 
uranium  enriched  in  U*^*  to  a  level  of 
20  percent  or  more.  The  uranium 
subject  to  this  investigation  is  provided 
for  under  subheadings  2162.10.00.00, 
2844.10.10.00,  2844.10.20.10, 
2844.10.20.25,  2844.10.20.50, 
2844.10.20.55.  2844.10.50.00, 
2844.20.00.10,  2844.20.00.20, 
2844.20.00.30,  and  2844.20.00.50  of  the 
Harmonized  Tariff  Schedule  (HTS).  HTS 
numbers  are  provided  for  convenience 
and  customs  purposes  only.  The  written 
description  remains  dispositive. 

Resumption  of  Investigation 

Because  Ukraine  has  terminated  the 
agreement,  there  no  longer  exists  an 
agreement  under  section  734(1)  of  the 
Tariff  Act  of  1930,  as  amended  ("the 
Act"),  which  "prevent(sl  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  by  imports 
of  the  merchandise  under 
investigation."  Therefore,  in  accordance 
with  section  734(l)(2)  of  the  Act,  the 
Department  must  resort  to  section 


734(i)(l)(B),  which  directs  us  to  resume 
the  investigation  as  if  our  preliminary 
determination  were  published  on  April 
12, 1993.  In  accordance  with  section 
735(a),  we  will  issue  a  final 
determination  within  75  days  of  April 
12, 1993,  unless  respondents  request  an 
extension  pursuant  to  19  CFR  353.20(b). 

In  making  its  final  determination  in 
this  investigation,  the  Department  will 
use  only  information  already  submitted 
in  the  investigation,  which  was 
suspended  on  October  16, 1992.  (see 
Uranium  frt)m  Kazakhstan,  Kyrgyzstan. 
Russia,  Tajikistan,  Ukraine,  and 
Uzbekistan;  Suspension  of  Antidumping 
Investigations  and  Amendment  of 
Preliminary  Determinations;  (57  FR 
49220;  October  30, 1992). 

Suspension  of  Liquidation 

In  its  preliminary  determination  in 
this  investigation  (see  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Uranium  from  Kazakhstan, 
Kyrgyzstan,  Russia,  Tajikistan,  Ukraine, 
and  Uzbekistan;  and  Preliminary 
Determinations  of  Sales  at  Not  Less 
Than  Fair  Value:  Uranium  from 
Armenia,  Azerbaijan,  Belarus,  Georgia, 
Moldova,  and  Turkmenistan  (57  FR 
23380;  June  3,  1992),  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to 
imports  of  uranium  from  Ukraine. 
Therefore,  in  accordance  with  section 
733(e)  of  the  Act,  the  E>epartment  is 
instructing  the  U.S.  Customs  Service  (1) 
to  suspend  liquidation  of  all 
unliquidated  entries  of  uranium,  as 
deHned  in  the  Scope  of  Investigation 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  March  5, 1992 
(90  days  prior  to  the  publication  of  our 
preliminary  determination)  through 
October  16, 1992  (the  signing  of  the 
suspension  agreement),  and  (2)  to 
suspend  liquidation  of  all  entries  of 
uranium  from  Ukraine  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  this  notice.  The  Customs  Service 
shall  require  a  cash  deposit  or  bond 
equal  to  115.82  percent  ad  valorem,  the 
estimated  weighted-average  amount  by 
which  the  foreign  market  value  of  the 
subject  merchandise  exceeds  the  United 
States  price,  for  all  manufacturers, 
producers,  and  exporters  of  uranium 
from  Ukraine. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  this 
determination.  If  our  final  ....!.,. 

determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
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material  injury  to.  the  U.S.  industry 
before  the  latter  of  120  days  after  the 
effective  date  of  this  notice  or  45  days 
after  publication  of  our  final 
determination. 

Dated:  April  12, 1993. 
loMph  A.  Spctrini, 

Acting  Assistant  Secntaryfor  Import 

Administration. 

IFR  Doc  93-9102  Filed  4-16-93;  8:45  am) 

BIUJNQ  COM  a61»-OS-M 


National  inatituta  of  Standarda  and 
Technology 

National  Voluntary  Laboratory 
Accreditation  Program;  Calibration 
Laboratodea  Workahop 

AGENCY:  National  Institute  of  Standards 
and  Technology.  Commerce. 

ACTION:  Notice— Calibration 
Laboratories  accreditation  workshop. 


SmuiARY:  The  NaUonal  InsUtute  of 
Standards  and  Technology  (NIST)  will 
host  a  public  woAshop  on  May  18. 1993 
to  provide  interested  parties  an 
opportunity  to  participate  in  the 
development  of  the  Pn^gram  Handbook 
for  Calibration  Laboratories.  This 
handbook  will  be  used  along  with  a 
Technical  Guide  which  is  under 
development,  to  accredit  laboratories  in 
eight  fields  of  calibration  (Dimensional, 
Electromagnetic-IXyLow  Frequency. 
Electromagnetic-RF/Microwave. 
Ionizing  Radiation.  Mechanical.  Optical 
Radiation,  Thermodynamic.  Time  and 
Frequency).  A  draft  Calibration 
Laboratories  Program  Handbook  will  be 
available  for  Umited  distribution  to 
those  attending  the  workshop  or  to 
those  willing  to  provide  technical 
comments  on  the  docimient. 

DATES:  The  woriuhop  will  be  held  on 
Tuesday.  May  18. 1993  from  9  a.m.  to 
4  p.m. 

PIACE:  The  workshop  will  be  held  at  the 
National  Institute  of  Standards  and 
Technology,  Boulder  Laboratories. 
Boulder,  Colorado. 

FOR  FURTHffI  MFORMATION  CONTACT: 
National  Voluntary  Laboratory 
Accreditation  Program  (NLAP).  National 
InsUtute  of  Standards  and  Technology, 
Building  411.  room  A182.  Gaithersburg. 
MD  20899.  by  phone  at  (301)  975-4016, 
or  by  FAX  at  (301)  92&-2884.  To  assist 
in  preparing  for  the  workshop,  please 
inform  NVLAP  about  individuals/ 
organizations  planning  to  attend  the 
wmkshop. 


SUPPt^MENTARY  INFORMATKM: 

Background 

This  notice  is  issued  in  accordance 
with  the  NVLAP  Procedures  (15  CFR 
part  7).  In  a  Federal  Register  Notice 
dated  May  18.  1992  (Vol.  57,  No.  96), 
the  National  Institute  of  Standards  and 
Technology  (NIST)  announced  the 
estabUshment  of  the  program  for 
calibration  laboratories.  "Accreditation 
for  Calibration  Laboratories,"  pursuant 
to  the  request  by  the  National 
Conference  of  Standards  Laboratories  in 
a  letter  of  June  13, 1991,  announced  in 
the  Federal  Register  of  August  21, 1991. 
Accreditation  will  be  offered  to  all 
applicant  laboratories  that  fulfill  the 
requirements  of  the  National  Voluntary 
Laboratory  Accreditation  Proeram 
(NVLAP). 

Administrative  and  general  technical 
criteria  have  been  developed  and 
incorporated  into  a  draft  Calibration 
Laboratories  Program  Handbook  which 
will  be  presented  and  reviewed  at  the 
workshop,  and  interested  parties  will 
have  an  opportunity  to  comment.  The 
companion  Technical  Guide  which 
covers  technical  criteria  for  each  of  the 
eight  fields  of  calibration  is  currently 
under  development.  The  workshop  is 
part  of  the  NVLAP  process  of  assuring 
that  accreditation  programs  are  of  high 
technical  quality,  responsive  to  the 
technical  needs  of  the  metrology 
community,  and  are  relevant  to  the 
needs  of  those  affected  by  accreditation. 
Future  workshops  will  be  scheduled  as 
the  Calibration  Program  continues  to 
develop. 

The  following  plans  for  the  workshop 
have  been  established: 

1.  Purpose:  The  workshop  will 
provide  all  interested  persons  with  an 
opportunity  to  participate  and 
contribute  to  the  finalization  of 
administrative  and  general  technical 
criteria,  requirements,  and  procedures 
for  evaluation  and  accreditation  of 
laboratories  that  provide  calibration 
services. 

2.  Procedure:  The  workshop  will  be 
an  informal,  nonadversarial  meeting. 
The  presiding  NIST  chairperson  (s)  will 
allocate  the  time  available  for 
presentation  and  discussion  of  each 
issue  to  be  addressed,  and  will  exercise 
authority  as  needed  to  ensure  the 
equitable,  efficient  and  orderly  conduct 
of  the  meeting.  If  sufficient  interest  is 
evident,  and  time  allows,  working 
groups  win  be  formed  to  discuss  the 
development  of  technical  criteria  for  the 
Technical  Guide  in  relation  to  the  draft 
Program  Handbook. 

3.  Provisions:  This  woricshop  will  be 
open  to  tha  public;  there  is  no 
registration  fee.  Housing  is  the 


responsibiUty  of  attendees,  however 
arrangements  have  been  made  with 
local  motels  to  set  aside  blocks  of  rooms 
at  government  and  corporate  rates  for 
the  convenience  of  those  attending  the 
workshop.  Contact  the  NVLAP  office  for 
details. 

The  workshop  will  take  place  on  May 
18, 1993,  at  NIST,  Boulder,  Colorado. 

Documents  in  Public  Record 

Summary  minutes  of  highlights  of  the 
workshop  will  be  made  available  in  the 
NVLAP  program  office.  Building  411. 
room  A162.  at  the  campus  in 
Gaithersburg,  Maryland. 

Dated:  April  13, 1993. 
Raymond  G.  Kammar, 
Acting  Director. 
IFR  Doc  93-9058  Filed  4-16-93;  8:45  am] 

BtLUNQ  COOC  3S10-13-M 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

agency:  Department  of  Defense. 
ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

Title  Applicable  Form,  and  Applicable 
OMB  Control  Number:  CHAMPUS 
Claim  Form— Patient's  Request  For 
Medical  Payment,  DD  Form  X-203. 

Type  of  Request:  New  collection. 

Average  Burden  Hours/Minutes  Per 
Response:  15  minutes. 

Responses  Per  Respondent:  One. 

Number  of  Respondents:  3.250,000. 

Annual  Burden  Hours:  812,500. 

Annual  Responses:  3,250.000. 

Needs  and  Uses:  This  form  is  used  by 
beneficiaries  claiming  reimbursement 
for  medical  expenses  under  the 
Civilian  Health  and  Medical  Program 
of  the  Uniformed  Services 
(CHAMPUS).  The  informaUon 
collected  will  be  used  by  CHAMPUS 
to  determine  beneficiary  eligibiUty, 
other  health  insurance  liability  and 
certification  that  the  beneficiary 
received  the  care. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

(M4B  Desk  Officer:  Mr.  Joseph  F.  Lackey. 

Written  comments  and 
recommendations  on  the  proposed 
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information  collection  should  be  sent  to 
Mr.  Lackey  at  the  Office  of  Management 
and  Budget,  Desk  OfBcer  for  DoD,  room 
3002,  New  Executive  Office  Building, 
Washington,  DC  20503. 
DOD  Clearance  Officer.  Mr.  William  P. 

Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposals  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Highway,  suite  1204. 
Arlington,  Virginia  22202-4302. 

Dated:  April  13, 1993. 
I_M.Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-9024  Filed  4-16-93;  8:45  am] 

BNJJNa  COOE  M10-01-M 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Defense  Manufacturing  Strategy; 
Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Defense  Manufacturing 
Strategy  will  meet  in  closed  session  on 
May  4-5.  June  1-3,  and  July  15-16, 
1903  at  the  Pentagon.  Arlington. 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director,  Defense 
Research  and  Engineering  on  scientific 
and  technical  matters  as  they  aflect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  address  the  Defense 
Manufacturing  Strategy  for  the  1990s 
and  into  the  next  century.  This  is  a 
critical  issue  for  the  DoD  since  the 
appropriate  use  of  science  and 
technology  to  achieve  U.S.  industrial 
competitiveness  may  be  the  single  most 
important  contribution  science  and 
technology  can  make  to  U.S.  security 
over  the  long  terra. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  app.  n.  (1988)).  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  April  13. 1993. 
Linda  K4.  Bynnm, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  93-9026  Filed  4-16-93;  8:45  am) 
BIUJNQ  COM  «t*-ti-M 


Defense  Science  Board  Task  Force  on 
Low  Observables  Technology, 
Subgroup  on  Review  of  the  B-2; 
Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Low  Observables 
Technology,  Subgroup  on  Review  of  the 
B-2  will  meet  in  closed  session  on  May 
20-21. 1993  at  the  Northrop 
Corporation,  Pico  Rivera,  California. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director,  Defense 
Research  and  Engineering  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  assess  B-2  program  status, 
remaining  technical  risks,  and  the 
adequacy  of  the  development  program 
to  address  those  risks.  The  Task  Force 
will  review  the  B-2  program  with 
emphasis  on  the  results  of  the  early 
flight  tests  and  reasonableness  of 
program  costs. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C  app.  II,  (1988)).  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  April  13, 1993. 
Linda  M.  Bynum, 

Ahemate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  93-9025  Filed  4-16-93;  8:45  am] 

BtLUNO  CODE  MtO-Ot-M 


Department  of  the  Navy 

Naval  Research  Advisory  Committee; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Littoral  Warfare/ 
Amphibious  Warfare  will  meet  on  May 
4  and  5, 1993.  The  meeting  will  be  held 
at  the  Office  of  Naval  Research,  800 
North  Quincy  Street,  Arlington, 
Virginia.  The  meeting  will  commence  at 
8  a.m.  and  terminate  at  5  p.m.,  on  May 
4  and  5, 1993.  All  sessions  of  the 
meeting  will  be  closed  to  the  public 

The  purpose  of  the  meeting  is  provide 
the  Department  of  the  Navy  with  an 
assessment  of  the  capabilities  and 
readiness  of  the  U.S.  Navy  and  Marine 


Corps  to  effectively  conduct  littoral  and 
amphibious  warfare  operations,  and 
recommendations  for  technological 
investments  that  can  improve 
performance  while  reducing  risk  to 
Marine  and  Naval  forces.  The  agenda 
will  include  briefings  and  discussions 
related  to  the  projected  operating 
environment  for  the  year  2000; 
operational  concepts;  assessments  of 
0*1;  shallow  water  mine 
countermeasures;  ship-to-shore 
movement  (surface  and  air);  fire 
support,  including  close  air  support; 
battle  space  dominance;  and  logistics. 

These  briefings  and  discussions  will 
contain  classified  information  that  is 
specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  section  552b(c)(l)  of 
title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 
Lewis,  USN,  Office  of  the  Chief  of  Naval 
Research.  800  North  Quincy  Street. 
Arlington.  VA  22217-5000.Telephone 
Number:  (703)  696-4870. 

Dated:  April  8. 1993. 
Michael  P.  Rummel 

LCDR.  JAGC,  USN,  Feder.i/  Register  Uoison 
Officer. 

(FR  Doc.  93-9007  Piled  1-16-93;  8:45  am) 
BIUMG  CODE  MIO-AE-f 


Office  of  the  Joint  Staff 

Privacy  Act  of  1974;  Add  a  Record 
System 

AGENCY:  Office  of  the  Secretary  of 

Defense,  DOD. 

ACTION:  Add  a  record  system. 

SUMMARY:  The  Office  of  the- Secretary  of 
Defense,  Office  of  the  Joint  Staff, 
proposes  to  add  a  record  system  to  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C  552a). 
as  amended. 

DATES:  The  proposed  action  will  be 
effective  without  further  notice  on  May 
19, 1993,  unless  comments  are  received 
that  Would  result  in  a  contrary 
determination. 

ADDRESSES:  OSD  Privacy  Act  Officer, 
OSD  Records  Management  and  Privacy 


Act  Brandi,  room  5C315,  Pentagon, 
Washington.  DC  20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  695-0970  or  DSN 
225-0970. 

SUPPUEMENTARY  MFORMATKM:  The  Office 
of  the  Joint  Staff  record  system  notices 
subject  to  the  Privacy  Act  of  1974.  (5 
U.S.C  S52a).  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  new  system  report,  as  required  by 
5  U.S.C  S52a(r)  of  the  Privacy  Act  was 
submitted  on  April  6, 1993,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB). 
pursuant  to  paragraph  4b  of  Appendix 
I  to  OMB  Circular  No.  A-130.  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals."  dated 
December  12. 1985  (50  FR  52738, 
December  24. 1965). 

Dated:  April  12.1993 
!••  M«  Byimiii, 

Alternate  OSD  Federal  Register  Uaison 
Officer.  Department  of  Defense 

JS007MPD 
SYSTEM  NAIC: 

Joint  Manpower  Automation  System. 

SYSTEM  LOCATKMI: 

Primary  system.  The  Joint  Staff  (J-1), 
The  Pentagon,  Room  1D957, 
Washington.  DC  20316-1000. 

Decentralized  Segments:  National 
Defense  University,  Directorate  of 
Resource  Management.  ATTN:  RMD-M. 
Ft  McNair.  Washington.  DC  20319- 
6000. 

Headquarters.  U.S.  Space  Command. 
ATTN:  Jl,  Peterson  Air  Force  Base.  CO 
80914-5001. 

Headquarters.  U.S.  Pacific  Command. 
ATTN:  Jl.  Camp  H.  M.  Smith.  HI 
96661-5025. 

HQ  U.S.  Strategic  Command.  ATTN: 
Jll,  Offutt  Air  Force  Base,  NE  66113. 

Headquarters.  U.S.  European 
Command,  ATTN:  ECJl.  APO  AE 
09128-4209. 

Headquarters.  U.S.  Southern 
Command.  ATTN:  SCJl.  APO  AA 
34003-0100. 

Headquarters,  U.S.  Transportation 
Command.  ATTN:  J-l.  Scott  Air  Force 
Base,  IL  62225. 

Headquarters.  U.S.  Central  Command. 
ATTN;  CCJl.  MacDill  Air  Force  Base.  FL 
33608-7001. 

U.S.  Atlantic  Command,  ATTN:  J-l, 
Norfolk,  VA  23511-6001 
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CATEQOWES  OF  INOMOUALS  COVERED  BY  TME 

system: 

All  military  and  civilian  personnel 
assigned  to  duty  at  each  of  the  activities 
cited  above. 

CATEOOmES  OF  RECORDS  M  THE  SYSTEM: 

Files  contain  personnel  information 
which  has  been  extracted  from  official 
personnel  files,  including  name;  grade/ 
rank;  Social  Security  Number;  salary; 
family  member  information:  home 
address  and  telephone  number,  security 
clearance  and  date;  date  of  rank;  date  of 
birth;  Service;  sex;  race;  marital  status; 
reporting/departure  date;  current 
assignment  data;  education;  experience; 
language  proficiency;  schooling;  rating 
chain;  and  physical  fitness  data  such  as 
height,  weight,  fitness  test  results,  body 
fat  percentage.  HIV  test  date. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  chapter  5,  section  151-155; 
and  E.O.  9397. 

FURPOSE(S): 

To  be  used  by  officials  of  the 
personnel  divisions  of  the  decentralized 
segments  noted  above  in  performing  all 
administrative  functions  as  appropriate 
with  respect  to  personnel  assigned;  for 
monitoring  and  processing  requests  for 
manpower;  for  performing 
organizational  and  manpower  reviews 
for  the  QNC;  and  for  processing 
personi>el  actions  requested  by  or 
required  for  the  individual. 

ROUTINE  USES  OF  RECORDS  MAttfTAJNEO  IN  THE 
SYSTEM.  MCUIOINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Joint  Staff 
compilation  of  records  system  notices 
apply  to  this  record  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESStt*G.  RETAIMNQ,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  exist  on  magnetic  tape, 
diskette,  and  other  machine-readable 
•  media. 

RETRIEVABtUTY: 

Retrieved  by  name.  Social  Security 
Number,  and/or  any  combination  of  the 
data  fields  described  in  'Categories  of 
Records.' 

SAFEGUARDS: 

Access  to  this  record  system  is 
restricted  to  authorized  personnel  in 
performance  of  official  duties.  Entry 
into  the  system  is  controlled  by 
password. 

RETENTION  AND  DISPOSAL: 

Records  are  deleted  when  no  longer 
needed  for  current  business.  This  is  in 


accordance  with  Item  5.  General 
Records  Schedule  20. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Joint  Manpower  Automation  System 
Project  Manager,  Manpower 
Management  Division.  Manpower  and 
Personnel  Directorate.  J-l.  the  Joint 
Staff.  Washington.  DC  20318-1000. 

»*OTFICATX)N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Joint 
Manpower  Automation  System 
Functional  Manager,  Manpower 
Management  Division.  Manpower  and 
Personnel  Directorate.  J-l.  The  Joint 
Staff.  Washington.  DC  20318-1000. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Joint  Manpower 
Automation  System  Project  Manager. 
Manpower  Management  Division. 
Manpower  and  Personnel  Directorate,  J- 
1,  the  Joint  Staff,  Washington,  DC 
20318-1000. 

Written  requests  should  include  full 
name.  Social  Security  Number,  address, 
and  signature  of  the  requestor. 

CONTESTING  RECORD  PROCEDURES: 

The  Joint  Staff  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  OSD  Administrative 
Instruction  81;  Joint  Administrative 
Instruction  2530.9A;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Source  of  information  is  the 
individual  and  the  individual's  Official 
Personnel  File. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  93-9027  Filed  4-16-93;  8:45  ami 
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review  by  the  Office  of  Management  and 

Budget. 


21148 


r9dmnl  Regfaler  /  Vol.  58.  No.  73  /  Monday.  April  19.  1993  /  Notices 


SUMMARY:  The  Energv  InformatkiB 
Administration  (EIA)  hM  tubmitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  use  3501  et  seq).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection:  (2)  Collection  nimiber(s):  (3) 
Current  OMB  docket  number  (if 
apphcable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affiected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  Of 
RELEVANT  MATERUU.S  CONTACT: 

Jay  Casselberry,  Office  of  Statistical 
Standards.  (Ei-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPt^MENTARY  MFORMATKM:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 
1.  Federal  Energy  Regulatory 
Commission 


2.  FERC-510 

3.  1902-0068 

4.  Application  for  the  Surrender  of 
Hydropower  License 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Individuals  or  households.  State  or 
local  governments.  Businesses  or 
other  fOT-profit,  Non-profit 
institutions,  and  Small  businesses  or 
organizati(His 

9. 15  respondents 

10. 1  response  per  respondent 

11. 10  hours  per  response 

12.  150  hours 

13.  This  survey  is  to  carry  out  the 
requirements  of  part  I.  sections  4(e),  6 
and  13  of  the  Federal  Power  Act. 
These  sections  direct  that  a 
hydropower  license  may  be 
surrendered  or  terminated  upon 
application  and  where  agreement 
exists  between  the  FERC  and  the 
licensee  or  by  implied  surrender. 

Slatntory  AiUhority:  Sec  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L 
No.  96-511)  which  amended  chapter  35  of 
title  44  United  States  Code.  (See  44  U.S.C 
3506  (a)  and  (c)(1)). 

Issued  in  Washington.  DC.  April  12. 1993. 
YvooiM  M.  Bishop. 

Director,  Statistical  Standards.  Energy 
Information  Administration. 
|FR  Doc.  93-9108  Filed  4-16-93;  8:45  am] 
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Federal  Energy  Regui^ory 
Commission 

[Docket  No.  QF92-16fr-001] 

Gordonsville  Energy,  LP.— Unit  t; 
Application  for  Commission 
Recertificatlon  of  Qualifying  Status  of 
a  Cogeneration  Facility 

April  13, 1993. 

On  April  7, 1993,  Gordonsville 
Energy,  UP.  of  12500  Fair  Lakes  Circle, 
suite  420.  Fairfax,  Virginia  22033 
submitted  for  filing  an  application  for 
recertificatlon  of  a  facility  as  a 
qualifying  cogeneration  facility 
pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  applicant,  the  128 
MW  topping-cycle  cogeneration  facility 
will  be  located  near  Gordonsville  in 
Louisa  County.  Virginia.  The 
Commission  previously  certified  the 
facility  as  a  qualifying  cogeneration 
facility.  Gordonsville  Energy.  L.P. — Unit 
I  60  FERC  161.137  (1992).  The  instant 
request  for  recertificatlon  reflects  a 
change  in  the  potential  steam  use  for  the 


fiadlity.  Thermal  energy  produced  by 
the  facility  will  be  used  for  process  uses 
by  eitlier  Liberty  Fabrics  or  the  Rapidan 
Service  Authority,  a  munidpwl  sewage 
authority. 

Any  person  desiring  to  be  beard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  AH  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  sikI 
must  be  served  on  the  applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  v^shing  to 
become  a  party  must  file  a  p>etition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspefrtion. 
Lok  0.  CasheU. 
Secretary. 
IFR  Doc  93-9022  Piled  4-16-93;  8:45  am) 
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[Docket  No*.  CP92-198-000.  and  CP92- 
198-001] 

Kern  Rh/er  Gas  Transmission  Co^ 
AvailabiUty  of  the  Kem  River 
Expansion  Project  Environmental 
Assessment 

April  13. 1993. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  has 
made  available  an  environmental 
assessment  (EA)  on  the  natural  gas 
pipeline  facilities  proposed  by  the  Kem 
River  Gas  Transmission  Company  (Kem 
River)  in  the  above-referenced  dockets. 
The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  Staff 
concludes  that  approval  of  the  proposed 
project,  with  the  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
proposed  Kem  River  Expansion  Project, 
including: 

•  30.76  miles  of  30-inch-diameter 
pipeline  lateral  in  San  Bernardino 
County,  California; 

•  19.1  miles  of  36-inch-diameter 
pipeline  loop  in  Kem  County, 
California;  and 
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•  Seven  new  compressor  stations  and 
modifications  at  three  existing 
compressor  stations  in  Wyoming,  Utah, 
Nevada,  and  California. 

The  purpose  of  the  proposed  faciUties 
would  be  to  increase  the  capacity  of 
Kern  River's  system  by  451,756 
thousand  cubic  feet  of  natural  gas  per 
day.  to  allow  for  the  transportation  of 
additional  volumes  received  from  other 
pipeline  systems  and  shippers  in 
Canada  and  the  Rocky  Mountain  states 
to  markets  in  southern  California.  The 
EA  also  evaluates  alternatives  to  Kern 
River's  proposal. 

Copies  of  the  Commission's  EA  are 
being  sent  to  the  appropriate  Federal 
and  state  agencies,  the  FERC  service  list, 
and  those  other  organizations,  local 
agencies,  and  individuals  in  the  affected 
area  who  responded  to  the  FERC's 
Notice  of  Intent  to  Prepare  an 
Environmental  Assessment  for  the  Kern 
River-Mojave  Pipeline  Expansion 
Projects  and  Requests  for  Comments  on 
its  Scope  (NOI).»  The  EA  has  been 
placed  in  the  public  files  of  the  FERC 
and  is  available  for  public  inspection  in 
the  FERC's  Public  Reference  Branch, 
room  3104,  941  North  Capitol  Street. 
NE..  Washington,  DC  20426.  Copies  of 
the  EA  are  available  in  limited 
quantities  from  the  Division  of  Public 
Information. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  Nos.  CP92-198- 
000  and  CP92-1 98-001,  and  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  May  14, 1993,  to  ensiue 
consideration  prior  to  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to  Mr. 
Laurence  J,  Sauter,  jr..  Project  Manager, 
room  7312,  at  the  same  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Additional  information  about  this 
project  is  available  from  Mr.  Laurence  J. 
Sauter.  Jr..  Environmental  Compliance 
and  Project  Analysis  Branch,  Office  of 


Pipeline  and  Producer  Regulation,  at 

(202)  208-0205. 

Loia  D.  CuheU. 

Secretary. 

(PR  Doc  93-9072  Filed  4-16-93;  8:45  ami 
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'  The  Mojave  Pipeline  Company  expansion 
applicatian  (Docket  No.  CP92-376-O0O)  which  was 
included  in  the  NOI  wu  withdrawn  on  March  17 
MM. 


[Docket  No*.  ER93-538-000,  •!  •!.) 

PaciflCorp,  et  al.;  Electric  Rate,  Small 
Power  Production,  and  InteriocUng 
Directorate  Filinga 

April  9, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  PaciflCorp 

(Docket  No.  ER93-538-000] 

Take  notice  that  PaciflCorp,  on  April 
5, 1993.  tendered  for  filing  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations, 
Exhibit  2,  dated  March  17, 1993 
(Revised  Exhibit  2)  of  Amendment  of 
Agreements  (Amendment)  between 
PaciflCorp  and  Moon  Lake  Electric 
Association  (Moon  Lake).  The  Revised 
Exhibit  2  reflects  a  change  in  Moon 
Lake's  utilization  of  PaciflCorp  s  69  kV 
transmission  line  between  Moon  Lake's 
UPALCO  and  Pleasant  Valley 
substation. 

PaciflCorp  requests,  pursuant  to  18 
CFR  35.11  of  the  Commission's  Rules 
and  Regulations,  that  a  waiver  of  prior 
notice  be  granted  and  that  an  effective 
date  of  March  17, 1993  be  assigned  to 
Revised  Exhibit  2. 

Copies  of  this  filing  were  supplied  to 
Moon  Lake  Electric  Association,  the 
Pubhc  Utility  Commission  of  Oregon 
and  the  Utah  Public  Service 
Commission. 

Comment  date:  April  23, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Union  Electric  Co. 

(Docket  No.  ER93-534-OOOI 

Take  notice  that  on  April  2, 1993, 
Union  Electric  Compwny  (UE),  tendered 
for  filing  a  Letter  Agreement  dated 
November  17, 1987  under  the 
provisions  of  the  Interchange  Agreement 
between  Missouri  Public  Service 
Company  and  UE  dated  April  11,  1967. 
UE  asserts  that  the  purpose  of  the  Letter 
Agreement  is  to  increase  the  rates  to 
more  adequately  reflect  costs  that  are 
equitable  for  services  rendered. 

UE  requests  that  the  filing  be 
permitted  to  become  effective  June  1, 
1993. 

Comment  dote:  April  23,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  PhcifiCorp 

(Docket  No.  ER93-204-000I 

Take  notice  that  PacifiCtn-p,  on  April 
5, 1993.  tendered  for  filing,  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations  an 
amended  filing  to  its  November  17, 1992 
filing  in  response  to  the  Commission's 
October  13, 1992  Order  under  Florida 
Power  Corporation  Docket  No.  ER92- 
183-002  concerning  agreements 
involving  contribution  in  aid  of 
construction  payments. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Utah  Public  Service 
Coounission. 

Comment  date:  April  23, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wallkill  Generating  Company,  L.P. 

(Docket  No.  EG93-3  7-0001 

On  April  6, 1993,  Wallkill  GeneraUng 
Company,  LP.  ("Wallkill"),  a  Delaware 
limited  partnership  with  its  princi()al 
place  of  business  at  7475  Wisconsin 
Avenue,  Bethesda.  Maryland,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Wallkill  intends  to  own  a  natural  gas- 
flred  electric  generating  facility  with  a 
maximum  net  power  production 
capacity  of  approximately  150  MW.  All 
of  the  facility's  electric  power  net  of  the 
facility's  operating  electric  power  will 
be  purchased  at  wholesale  by  one  or 
more  public  utilities. 

Comment  date:  April  30, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Qty  of  Albany,  et  al.  v.  Interstate 
Power  Co. 

(Docket  No.  EG93-30-0001 

Take  notice  that  on  March  31, 1993, 
the  City  of  Albany,  et  al.  (Cities) 
tendered  for  filing  an  Amended 
Complaint  and  Request  for  Investigation 
and  Hearing  against  Interstate  Power 
Company  (Interstate).  The  Qties  request 
that  the  Commission  initiate  an 
investigation  and  hearing  concerning 
the  prudence  of  Interstate's  coal 
transp<Mlation  arrangements,  Interstate's 
failure  to  prudently  manage  and 
administer  its  coal  supply  and 
transportation  arrangements  and 
Interstate's  failure  to  buy  out  of  its 
contract  with  AMAX. 

Comment  date:  May  10,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Answen  to  the  complaint  shall  be  on 
May  10, 1993. 


21150 


Federal  Register  /  Vol.  58.  No.  73  /  Monday.  April  19.  1993  /  Notices 


6.  Niagara  Mohawk  Corp. 

IDcxJiet  No.  EL93-29-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
on  April  5. 1993,  tendered  for  filing 
pursuant  to  §  385.207  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations.  18  CFR  385.207  (1992).  a 
Petition  for  Declaratory  Order 
Disclaiming  jurisdiction  under  Federal 
Power  Act  section  201(0  over  a  facilities 
agreement  between  Niagara  Mohawk 
and  the  New  York  Power  Authority. 

Niagara  Mohawk  served  copies  of  the 
filing  upon  the  New  York  Power 
Authority. 

Comment  date:  April  30, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Western  Resources,  Inc. 

[Docket  No.  ER93-449-000J 

Take  notice  that  on  April  5, 1993, 
Western  Resources,  Inc.  (WRI)  tendered 
for  filing  an  amendment  to  its  March  10, 
1993  filing  in  this  docket  concerning  a 
change  to  its  Federal  Energy  Regulatory 
Commission  Electric  Service  Tariff  No. 
206.  WRI  states  that  the  amendment  is 
to  provide  the  Commission  with  Service 
Schedule  WTU-6/89  under  which  the 
City  of  Horton,  Kansas  will  be  served. 
The  change  is  proposed  to  become 
effective  June  1,  1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Horton,  Kansas  and  the 
Kansas  Corporation  Commission. 

Comment  date:  April  23,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Northeast  Utilities  Services  Co. 

IDocket  No.  ER93-361-0001 

Take  notice  that  on  April  5, 1993, 
Northeast  Utilities  Services  Company 
(NUSCO)  supplemented  its  filing  in  this 
docket. 

NUSCO  renews  its  request  that  the 
Commission  waive  its  standard  notice 
periods  and  filing  regulations  to  the 
extent  necessary  to  permit  the  rate 
schedule  change  to  become  effective  on 
December  31. 1992. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  Littleville  Power  Company. 

NUSCO  further  states  mat  the  filing  is 
in  accordance  with  section  35  of  the 
Commission's  regulations. 

Comment  date:  April  23,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tampa  Electric  Co. 

IDocket  No.  ER93-S2&-000] 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  April  2. 
1993  tendered  for  filing  a  Certificate  of 


Concurrence  which  assents  to  and 
concurs  in  (1)  the  March  30.  1993  letter 
between  Tampa  Electric  Company 
(Tampa  Electric)  and  Florida  Power 
regarding  negotiated  arrangements  for 
Tampa  Electric's  remote  facilities  in 
Sebring.  Florida.  (2)  the  March  30. 1993 
letter  among  Florida  Power,  Tampa 
Electric  and  Sebring  Utilities 
Commission  regarding  a  Sebring  claim, 
for  refund  of  interconnection  costs,  and 
(3)  a  revised  Exhibit  A  to  the  Contract 
for  Interchange  Service  between  Tampa 
Electric  Company  and  Florida  Power 
Corporation,  all  of  which  were  filed 
with  the  Commission  on  March  31. 1993 
by  Tampa  Electric  in  Docket  No.  ER93- 
526. 

Comment  date:  April  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Western  Resources,  Inc.,  Kansas 
Gas  and  Electric  Co. 

IDocket  No.  ER93-533-0001 

Take  notice  that  on  March  31. 1993. 
Western  Resources.  Inc.  (WRI)  tendered 
for  filing  the  Third  Supplement  to 
Electric  Interconnection  Contract 
between  WRI  and  Kansas  Gas  and 
Electric  Company  (KG&E).  WRI  states 
the  filing  is  to  provide  the  basis  for  the 
joint  administration  of  transmission 
services  requiring  the  simultaneous  use 
of  both  Companies'  transmission 
systems.  This  filing  is  proposed  to 
become  effective  June  1. 1993.  Included 
in  the  filing  is  a  Certificate  of 
Concurrence  to  the  filing  by  KC&E. 

A  copy  of  this  filing  was  served  upon 
Kansas  Gas  and  Electric  Company  and 
the  Kansas  Corporation  Commission. 

Comment  date:  April  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  New  England  Power  Co. 

IDocket  No.  ER93-535-0001 

Take  notice  that  on  April  2,  1993. 
New  England  Power  Company  (NEP). 
tendered  for  filing  ten  (10)  supplements 
to  its  Tariff  No.  3  Service  Agreement 
with  Fitchburg  Gas  &  Electric  Co. 
(FG&E).  According  to  NEP.  the  purpose 
of  the  supplements  is  to  permit  FG&E  to 
wheel  short-term  spot  bulk  power  from 
a  variety  of  sources  across  NEP's  system. 

Comment  date:  April  23,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Gulf  States  Utilities  Co. 

IDocket  No.  ER93-31-0001 

Take  notice  that  on  April  6, 1993, 
Gulf  States  Utilities  Company  (Gulf 
States)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
under  section  204  of  the  Federal  Power 


Act  requesting  authorization  to  issue, 
over  a  two-year  period,  not  more  than 
$300  million  of  first  Mortgage  Bonds 
and/or  notes  or  other  securities.  Also, 
Gulf  States  requests  exemption  from  the 
Commission's  competitive  bidding  ' 
regulations. 

Comment  date:  May  5, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Public  Service  Company  of  New 
Hampshire 

IDocket  No.  ER93-544-000] 

Take  notice  that  Public  Service 
Company  of  New  Hampshire  (PSNH), 
on  April  5,  1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Rate 
Schedule  No.  40.  The  changes 
implement  certain  requirements  of  the 
Clean  Air  Act  Amendments  of  1990  and 
set  forth  the  designated  representative 
for  dealings  with  the  Environmental 
Protection  Agency  as  required  by  the 
Act. 

The  changes  are  occasioned  by  the 
Clean  Air  Act  Amendments  of  1990 
which,  among  other  things,  established 
a  program  to  control  SO2  emissions.  The 
changes  pertain  to  the  allocation  and 
administration  of  PSNH's  and  Vermont 
Electric  Company  Inc.'s  SO2  allowances 
for  Merrimack  Unit  #2. 

PSNH  asks  the  Commission  to  waive 
its  customary  notice  period  and  allow 
the  rate  schedule  change  to  become 
effective  February  3, 1993.  Copies  to  the 
filing  were  served  upon  the  customer 
and  relevant  state  agencies. 

Comment  date:  April  23.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  PacifiCorp 

IDocket  No.  ER93-189-000I 

Take  notice  that  PacifiCorp,  on  April 
5, 1993,  tendered  for  filing,  in 
accordance  with  18  CFR  part  35  of  the 
Commission's  Rules  and  Regulations  an 
amended  filing  to  its  November  17, 1992 
filing  in  response  to  the  Commission's 
October  13. 1992  Order  under  Florida 
Power  Corporation  Docket  No.  ER92- 
183-002  ("Florida  Order")  concerning 
agreements  involving  contribution  in 
aid  of  construction  (CLAC)  payments. 

Copies  of  this  filing  were  supplied  to 
the  Public  Utility  Commission  of 
Oregon  and  the  Utah  Public  Service 
Commission. 

Comment  date:  April  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Iowa-Illinois  Gas  and  Electric 

IDocket  No.  ER93-539-0001 

Take  notice  that  on  April  15. 1993. 
Iowa-Illinois  Gas  and  Electric  Company 


IMI 


(lowa'Illinois),  Davenport.  Iowa,  filed  a 
Notice  of  Termination  of  Firm  Power 
Transaction  and  Schedule  for  Third- 
Party  Purchase  and  Resale  Transaction 
which  were  effective  on  May  1, 1988 
between  Iowa-Illinois  and  Interstate 
Power  Company  (Interstate),  Dubuque, 
Iowa.  The  Firm  Power  Transaction  is 
designated  as  Rate  Schedule  FERC  No. 
58  and  the  Schedule  for  Third-Party 
Purchase  and  Resale  Transaction  is 
designated  as  Supplement  No.  1  to  Rate 
Schedule  FERC  No.  58. 

Iowa-Illinois  states  that  the  purpose  of 
this  Notice  of  Termination  is  to  comply 
with  18  CFR  35.15  which  requires  the 
filing  of  the  Notice  of  Termination  when 
a  rate  schedule  terminates  by  its  own 
terms.  Rate  Schedule  FERC  No.  58  and 
Supplement  No.  1  to  Rate  Schedule 
FERC  No.  58  terminated  by  their  own 
terms  on  October  31. 1988.  It  is  further 
stated  that  no  person  will  be  affected  by 
the  tennination  since  it  is  based  upon 
the  contractual  expectations  of  the 
parties. 

Iowa-Illinois  proposes  to  make  the 
termination  effective  retroactively  on 
October  31. 1988  and  requests  the 
Commission  to  waive  the  sixty  (60)  day 
notice  requirement  of  18  CFR  35.15. 
Iowa-Illinois  states  that  it  has  not  filed 
the  Notice  of  Termination  previously 
because  of  inadvertence  which  was 
brought  to  the  attention  of  Iowa-Illinois 
by  a  member  of  the  Commission's  Staff. 

Comment  date:  April  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Idaho  Power  Co. 

(Docket  No.  ER93-52S-000] 

Take  notice  that  on  March  31. 1993. 
Idaho  Power  Company  (IPC)  tendered 
for  filing  the  Firm  Transmission 
Services  Agreement  executed  on  March 
22. 1993  between  Sierra  Pacific  Power 
Company  and  Idaho  Power  Company. 
The  Agreement  is  for  25  megawatts 
transmission  service  until  February  28. 
2007. 

Comment  date:  April  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  AnMrican  Electric  Power  Service 

(Docket  No.  ER93-540-000] 

Take  notice  that  on  April  5. 1993, 
American  Electric  Power  Service 
Corporation,  acting  as  agent  for 
Appalachian  Power  Company. 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company.  Kingsport 
Power  Company,  Ohio  Power  Company 
and  Wheeling  Power  Company, 
operating  companies  of  the  American 
Electric  Power  (AEP)  System 
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(collectively  "the  AEP  Companies") 
submitted  for  filing  as  an  initial  rate 
schedule,  a  Transmission  Service  and 
Ancillary  Control  Area  Services  Tariff. 

The  proposed  Tariff  provides  for  the 
provision  of  transmission  service  by  the 
AEP  Companies  for  Eligible  Utilities. 
The  basic  rate  for  such  transmission 
service  is  $2960  per  megawatt  per 
month.  The  Tariff  also  makes  available 
Ancillary  Control  Area  Services  to 
Transmission  Services  users  which 
require  such  services. 

Copies  of  the  FiUng  have  been  served 
upon  the  public  service  commissions  of 
Indiana,  Kentucky,  Michigan,  Ohio. 
Tennessee.  Virginia  and  West  Virginia. 
The  AEP  Companies  request  an  effective 
date  of  June  4. 1993  for  the  proposed 
Tariff. 

Comment  date:  April  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Western  Resources,  Inc. 

(Docket  No.  ER93-537-OO01 

Take  notice  that  on  April  2. 1993 
Western  Resources.  Inc.  (WRI)  tendered 
for  filing  a  proposed  change  to  its 
Federal  Energy  Regulatory  Commission 
Electric  Rate  Schedule  No.  249.  WRI 
states  the  purpose  of  the  change  is  to 
extend  the  term  of  the  existing  Electric 
Power  Supply  Agreement  between  WRI 
and  the  City  of  Osage  Qty.  Kansas 
through  May  31.  2008.  and  to  provide 
generation  deferral  service.  The  change 
is  proposed  to  become  effective  June  1, 
1993. 

Copies  of  the  filing  were  served  upon 
the  City  of  Osage  City  and  the  Kansas 
Corporation  Commission. 

Comment  date:  April  23, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  New  England  Power  Co. 

(Docket  No.  ER93-536-000I 

Take  notice  that  New  England  Power 
Company  (NEP).  on  April  1. 1993. 
tendered  for  filing  a  revision  to  its 
interconnection  agreement  with  the 
Middleton  (Mass.)  Municipal  Electric 
Department. 

According  to  NEP.  under  the  terms  of 
the  revision.  Middleton  will  realize  a 
decrease  in  rates  to  be  paid  NEP  to 
support  the  interconnection. 

Comment  date:  April  23,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Western  Resources.  Inc.;  Kansas 
Gas  and  Electric  Co. 

[Docket  No.  ER93-523-0001 

Take  notice  that  on  March  31. 1993, 
Western  Resources,  Inc.  (Western 
Resources)  on  its  behalf  and  on  behalf 


of  its  wholly  owned  subsidiary  Kansas 
Gas  and  Electric  Company  (KG&E), 
tendered  for  filing  proposed  changes  to 
the  firm  and  non-firm  transmission 
tariffs  of  Western  Resources  and  KG&E 
Western  Resources  states  that  the 
purpose  of  the  changes  is  to  update  the 
Companies'  current  transmission  tariffs 
and  to  provide  for  new  firm  and  non- 
firm  transmission  rates  for  transactions 
requiring  the  joint  use  of  the 
ComfMnies'  facilities.  The  changes  are 
proposed  to  become  efi^ective  May  31. 
1993. 

Copies  of  the  filing  were  served  upon 
the  Companies  transmission  customers, 
interconnected  utilities,  and  the  Kansas 
Corporation  Commission. 

Comment  date:  April  23,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Union  Light,  Heat  &  Power 
Company 

(Docket  No.  ER93-456-000] 

Take  notice  that  on  April  1. 1993, 
Union  Light  Heat  &  Power  Company 
(Union)  tendered  for  filing  an 
amendment  to  its  original  filing  filed  in 
this  docket  on  March  17. 1993. 

Comment  date:  April  23. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Ohio  Power  Co. 

[Docket  No.  ER93-434-OOOI 

Take  notice  that  Ohio  Power 
Company  (OPCo).  on  April  5, 1993. 
tendered  for  filing,  information 
requested  by  the  Staff  of  the 
Commission  which  supports  the  charges 
made  by  OPCo  to  the  Village  of  Carey. 
Ohio  (Carey),  in  connection  with  a 
Modification  No.  1  to  its  existing 
Municipal  Resale  Service  Agreement, 
and  a  Facilities  Agreement  that  were 
executed  by  OPCo  and  Carey  on 
February  16.  1993. 

A  copy  of  this  filing  has  been  sent  to 
the  Public  Utilities  Commission  of  Ohio 
and  Carey. 

Comment  date:  April  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Kansas  Qty  Power  ft  Light  Co. 

[Docket  No.  ER93-23  7-0001 

Take  notice  that  on  April  1. 1993, 
Kansas  City  Power  ft  Light  Company 
(KCP&L)  tendered  for  filing  an  amended 
filing  to  its  November  25,  1992  filing 
filed  in  this  docket. 

Comment  date:  April  23. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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24.  Union  Electric  Co. 

[Docket  No.  ER93-51&-000I 

Take  notice  that  on  March  31, 1993, 
Union  Electric  Comj)any  (Union) 
tendered  for  filing  the  First  Amendment 
to  the  Transmission  Service  Agreement 
and  Transmission  Service  Transaction 
between  Union  and  the  City  of  Jackson, 
Missouri. 

Comment  date:  April  23.  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Kentucky  Utilities  Co. 

IDocket  No.  EL93-27-0001 

Take  notice  that  on  March  29, 1993, 
Kentucky  Utilities  Company  (KU) 
tendered  for  Rling  a  Petition  for 
approval  of  KU's  proposed  fuel  clause 
flow  through  mechanisms.  In  addition, 
KU  seeks  waiver  of  the  Commission's 
fuel  clause  regulations  in  order  to  allow 
KU  to  offset  the  amount  being  returned 
to  customers  by  the  litigation  expenses 
directly  incurred  by  KU  in  order  to 
achieve  this  result  for  the  benefit  of  its 
ratepayers. 

Comment  date:  April  30. 1991.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Southivestem  Electric  Power  Co. 

IDocket  No.  ER93-514-000I 

Take  notice  that  on  March  30, 1993. 
Southwestern  Electric  Power  Company 
(Southwestern)  tendered  for  Bling 
estimates  of  return  on  common  equity 
that  will  be  used  to  calculate  estimated 
formula  rates  for  wholesale  service  in 
the  1993  Contract  Year  to  Northeast 
Texas  Electric  Cooperative  Inc.;  the  Qty 
of  Bentonville,  Arkansas,  the  City  of 
Hope.  Arkansas,  the  Oklahoma 
Municipal  Power  Authority,  Inc.,  Cajun 
Electric  Power  Cooperative  Inc.  and 
Tex-La  Electric  Cooperative  of  Texas, 
Inc. 

Comment  date:  April  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Delmarva  Power  &  Light  Co. 

{Docket  No.  ER93-475-OOOI 

Take  notice  that  on  March  23, 1993, 
Delmarva  Power  &  Light  Company 
(DPL)  tended  for  fiUng  a  proposed 
amendment  (Amendment)  to  the  rate 
schedules  with  respect  to  the  System 
Energy  Purchase  and  Sale  Agreement 
(Agreement)  between  DPL,  The 
Connecticut  Light  and  Power  Company 
(CL&P)  and  Western  Massachusetts 
Electric  Company  (WMECO). 

DPL  states  that  the  Amendment 
reduces  the  energy  reservation  charge  in 
each  of  the  rate  schedules  to  a 
maximum  of  $8.94  per  megawatthour 
when  DPL  is  the  Seller. 


DPL  requests  the  Commission  waive 
its  standard  notice  period  and  permit 
the  Amendment  to  become  effective  as 
ofMay24, 1993. 

DPL  states  that  copies  of  this 
Amendment  has  been  mailed  to 
Northeast  Utilities  Service  Company, 
agent  for  CL&P  and  WMECO. 

DPL  further  states  that  the  filing  is  in 
accordance  with  section  35  of  the 
Commission's  Regulations. 

Comment  date:  April  23, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-9021  Filed  4-16-93;  8:45  am] 

BILUNC  COOE  C7ir-01-« 

[Prelect  Nos.  21 13-022,  et  al.] 

Hydroelectric  Applications  [Wisconsin 
Valley  improvement  Co.,  et  ai.]; 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  License 

b.  Project  No.:  2113-022 

c.  Date  Filed:  July  30,  1991 

d.  Applicant:  Wisconsin  Valley 
Improvement  Company 

e.  Name  of  Project:  Wisconsin  Valley 

f.  Location:  On  the  Wisconsin  River 
and  its  tributaries,  Vilas,  Oneida,  Forest, 
Marathon,  and  Lincoln  Counties, 
Wisconsin,  and  Gogebic  County, 
Michigan 

g.  Fned  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Robert  W. 
Gall,  Wisconsin  Valley  Improvement 
Company,  2301  North  Third  Street, 
Wausau,  WI  54401.  (715)  848-2976 


i.  FEHC  Contact:  Michael  Dees  (202) 
219-2807 

j.  Deadline  Date:  See  paragraph  D9. 
(May  25. 1993) 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time— see  attached 
standard  paragraph  D9. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  21  separate 
existing  dam  and  storage  reservoir 
developments  (none  of  which  contain 
any  hydropower  facilities)  located  in  the 
Wisconsin  River  Basin.  Two  of  the 
developments  are  located  on  the  main 
stem  of  the  Wisconsin  River:  the 
remaining  developments  are  located  on 
tributary  rivers  and  streams.  The  21 
project  developments  are  described  as 
follows: 

Lac  Vieux  Desert  Development 

The  Lac  Vieux  Desert  Development  is 
an  improved  natural-lake  reservoir, 
located  on  the  Wisconsin  River  main 
stem  at  river  mile  420.1  in  Vilas  County, 
Wisconsin  and  Gogebic  County, 
Michigan.  The  development  consists  of: 
(1)  A  reinforced  concrete  gated  dam  27 
feet  long.  10  feet  wide,  and  8.5  feet  high, 
with  upstream  and  downstream 
wingwalls,  each  about  9  feet  long;  (2) 
one  tainter  gate  in  the  dam.  12  feet  wide 
and  4  feet  high;  (3)  one  stop  log  bay  in 
the  dam.  4  feet  wide  and  7  feet  high;  and 
(4)  a  reservoir  with  a  surface  area  of 
4,247  acres  and  gross  storage  of  2,140 
million  cubic  feet  (mcf)  at  the  maximum 
water  level  of  1,681.53  feet  NGVD.  The 
reservoir  has  usable  storage  of  398  mcf 
with  a  drawdown  of  2.17  feet. 

Twin  Lakes  Development 

The  Twin  Lakes  Development  is  an 
improved  natural-lake  reservoir,  located 
on  the  Twin  River  2.1  miles  upstream 
from  Pioneer  Lake  in  Vilas  County, 
Wisconsin.  Pioneer  Lake  feeds  Pioneer 
Creek  which  flows  for  9.9  miles  to  join 
the  Wisconsin  at  river  mile  401.1.  The 
development  consists  of:  (1)  A 
reinforced  concrete  gated  dam  21.5  feet 
long,  17  feet  wide  and  9.5  feet  high, 
with  upstream  wingwalls  about  6  feet 
long,  and  downstream  wingwalls  about 
26  feet  long;  (2)  one  tainter  gate  in  the 
dam,  10  feet  wide  and  4.33  feet  high;  (3) 
one  stop  log  bay  in  the  dam,  4  feet  wide 
and  8  feet  high;  (4)  a  right  abutment 
dike  about  60  feet  long  and  10  feet  high, 
and  a  left  abutment  dike  about  75  feet 
long  and  10  feet  high;  and  (5)  a  reservoir 
with  a  surface  area  of  3,535  acres  and 
gross  storage  of  4,074  mcf  at  the 
maximum  water  level  of  1,682.57  feet 
NGVD.  The  reservoir  has  usable  storage 
of  301  mcf  with  a  drawdown  of  2.00 
feet. 


Buckatahpon  Development 

The  Buckatahpon  Development  is  an 
improved  natural-lake  reservoir,  located 
on  Buckatahpon  Creek  1.4  miles 
upstream  firom  its  confluence  with  the 
Wisconsin  at  river  mile  396.9  in  Vilas 
County,  Wisconsin.  The  development 
consists  of:  (1)  A  reinforced  concrete 
gated  dam  15  feet  long.  27  feet  wide, 
and  7.5  feet  high,  with  upstream  and 
downstream  wingwalls,  each  about  9 
feet  long;  (2)  one  tainter  gate  in  the  dam. 
6  feet  wide  and  3.83  feet  high;  (3)  one 
stop  log  bay  in  the  dam.  5  feet  wide  and 
5  feet  high;  (4)  a  right  abutment  dike 
about  100  feet  long  and  7.4  feet  high, 
and  a  left  abutment  dike  about  80  feet 
long  and  7.4  feet  high;  and  (5)  a 
reservoir  with  a  surface  area  of  922  acres 
and  gross  storage  of  597  of  mcf  at  the 
maximum  water  level  of  1,641.52  feet 
NGVD.  The  reservoir  has  usable  storage 
of  120  mcf  with  a  drawdown  of  3.17 
feet. 

Long-on-DeerskJn  Development 

The  Long-on-Deerskin  Development  is 
an  improved  natural-lake  reservoir, 
located  on  the  Deerskin  River  18  miles 
upstream  from  its  confluence  with  the 
Wisconsin  at  river  mile  378.8  in  Vilas 
County,  Wisconsin.  The  development 
consists  of:  (1)  A  reinforced  concrete 
gated  dam  18  feet  long.  15  feet  wide, 
and  9.5  feet  high,  with  upstream  and 
downstream  wingwalls.  each  about  9 
feet  long;  (2)  one  tainter  gate  in  the  dam, 
8  feet  wide  and  5  feet  higK;  (3)  one  stop 
log  bay  in  the  dam.  4  feet  wide  and  7 
feet  high;  (4)  a  right  abutment  dike 
about  35  feet  long  and  8.4  feet  high,  and 
a  left  abutment  dike  about  30  feet  long 
and  8.4  feet  high;  and  (5)  a  reservoir 
with  a  surface  area  of  2,353  acres  and 
gross  storage  of  2.651  mcf  at  the 
maximum  water  level  of  1,698.43  feet 
NGVD.  The  reservoir  has  usable  storage 
of  255  mcf  with  a  drawdown  of  2.59 
feet. 

Little  Deerskin  Development 

The  Little  Deerskin  Development  is  an 
improved  natural-lake  reservoir,  located 
.  on  the  Little  Deerskin  River  3  miles 
upstream  from  its  confluence  with  the 
Deerskin  River  in  Vilas  County, 
Wisconsin.  The  development  consists 
of:  (1)  A  steel  gated  spillway  structure 
4  feet  long,  6  feet  wide,  and  4  feet  high, 
with  upstream  and  downstream 
wingwalls,  each  about  4  feet  long;  (2) 
one  4-foot-wide  by  2-foot-wide  lift  gate 
within  the  structure;  (3)  a  right 
abutment  dike  about  40  feet  long  and  4 
feet  high,  and  a  left  abutment  dike  about 
the  same  size;  (4)  a  reservoir  with  a 
surface  area  of  313  acres  and  gross 
storage  of  82  mcf  at  the  maximum  water 
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level  of  1.642.16  feet  NGVD.  The 
reservoir  has  usable  storage  of  23  mcf 
with  a  drawdown  of  1.67  feet. 

Seven  Mile  Development 

The  Seven  Mile  Development  is  an 
improved  natural-lake  reservoir,  located 
on  Seven  Mile  Creek  2.6  miles  upstream 
from  the  head  of  Nine  Mile  Reservoir  in 
Oneida  and  Forest  Counties,  Wisconsin. 
The  development  consists  of:  (1)  A 
reinforced  concrete  gated  dam  22  feet 
long.  30  feet  wide,  and  9.5  feet  high, 
with  downstream  wingwalls  about  16 
feet  long;  (2)  one  tainter  gate  in  the  dam, 
8  feet  wide  and  4.83  feet  high;  (3)  one 
•stop  log  bay  in  the  dam.  6  feet  wide  and 
8  feet  high;  (4)  a  right  abutment  dike 
about  150  feet  long  and  9.7  feet  high, 
and  a  left  abutment  dike  about  110  feet 
long  and  9.7  feet  high;  and  (5)  a 
reservoir  with  a  surface  area  of  518  acres 
and  gross  storage  of  417  mcf  at  the 
maximum  water  level  of  1,650.14  feet 
NGVD.  The  reservoir  has  usable  storage 
of  85  mcf  with  a  drawdown  of  4.33  feet. 

Lower  Nine  Mile  Development 

The  Lower  Nine  Mile  Development  is 
an  Improved  natural-lake  reservoir, 
located  on  Nine  Mile  Creek  1.1  miles 
upstream  from  the  head  of  Burnt 
Rollways  Reservoir  in  Oneida  County. 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated  dam 
26  feet  long,  30  feet  wide,  and  12  feet 
high,  with  upstream  wingwalls  about  16 
feet  long;  (2)  two  tainter  gates  in  the 
dam,  each  6  feet  wide  and  6  feet  high; 
(3)  one  stop  log  bay  in  the  dam,  3.75  feet 
wide  and  6  feet  high;  (4)  a  right 
abutment  dike  about  60  feet  long  and 
12.9  feet  high,  and  a  left  abutment  dike 
about  100  feet  long  and  12.9  feet  high; 
and  (5)  a  reservoir  with  a  surface  area 
of  841  acres  and  gross  storage  of  114  mcf 
at  the  maximum  water  level  of  1,643.76 
feet  NGVD.  The  reservoir  has  usable 
storage  of  104  mcf  with  a  drawdown  of 
4.58  feet. 

Burnt  RoUways  Development 

The  Burnt  Rollways  Development  is 
an  improved  multiple  natural-lake  and 
channel  reservoir,  located  on  the  Eagle 
River  near  its  confluence  with  the 
Wisconsin  River  in  Oneida  County. 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated  dam 
47  feet  long,  55  feet  wide,  and  16  feet 
high,  with  upstream  wingwalls  about  20 
feet  long;  (2)  two  dissimilar  tainter  gates 
in  the  dam.  one  16  feet  wide  by  4.25  feet 
high,  and  a  second  10  feet  wide  by  12 
feet  high;  (3)  a  right  abutment  dike 
about  100  feet  long  and  14.4  feet  high, 
and  a  left  abutment  dike  about  150  feet 
long  and  17.9  feet  high;  (4)  a  boat 
launching  structure  consisting  of  9 


tUBstle  supported  rail  track  about  165 
feet  long,  mounted  with  an  electrically 
operated  rolling  gantry  hoist,  over  the 
right  abutment  dike;  and  (5)  a  reservoir 
with  a  surface  area  of  7,626  acres  and 
gross  storage  of  4,525  mcf  at  the 
maximum  normal  water  level  of 
1,625.71  feet  NGVD.  The  reservoir  has 
usable  storage  in  summer  of  479  mcf 
with  a  drawdown  of  1.5  feet,  and  in 
winter,  852  mcf  with  a  drawdown  of 
2.75  feet. 

Sugar  Camp  Development 

The  Sugar  Camp  Development  is  an 
improved  multiple  natural-lake  and 
channel  reservoir,  located  on  Sugar 
Camp  Creek  near  its  confluence  with  the 
Wisconsin  River  in  Oneida  County. 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated  dam 
12  feet  long,  15  feet  wide,  and  9.5  feet 
high,  with  upstream  and  downstream 
wingwalls  about  13  feet  long;  (2)  one 
tainter  gate  in  the  dam,  8  feet  wide  by 
7  feet  high;  (3)  a  right  abutment  dike 
about  260  feet  long  and  9.5  feet  high; 
and  a  left  abutment  dike  about  20  feet 
long  and  9.5  feet  high;  and  (4)  a 
reservoir  with  a  maximum  surface  area 
of  1,857  acres  and  gross  storage  of  1,120 
mcf  at  the  maximum  winter  water  level 
of  1,597.82  feet  NGVD.  The  reservoir 
has  usable  storage  in  summer  of  155  mcf 
with  a  drawdown  of  2.0  feet,  and  in 
winter,  411  mcf  with  a  drawdown  of  5.5 
feet. 

Uttle  St.  Germain  Development 

The  Little  St.  Germain  Development  is 
an  improved  natural-lake  reservoir, 
located  on  the  Little  St.  Germain  River 
about  1.1  miles  upstream  from  its 
confluence  with  the  Wisconsin  River  in 
Vilas  County,  Wisconsin.  The 
development  consists  of:  (1)  A 
reinforced  concrete  gated  dam  14  feet 
long,  15  feet  wide,  and  8.5  feet  high, 
with  upstream  wingwalls  about  10  feet 
long;  (2)  one  vertical  lift  gate  in  the  dam, 
5  feet  wide  by  5.17  feet  high;  (3)  a  right 
abutment  dike  about  50  feet  long  and  7 
feet  high,  and  a  left  abutment  dike  about 
40  feet  long  and  7  feet  high;  and  (4)  a 
reservoir  with  a  surfece  area  of  1,008 
acres  and  gross  storage  of  495  mcf  at  the 
maximum  water  level  of  1,613.88 
NGVD.  The  reservoir  has  usable  storage 
of  77  mcf  with  a  drawdown  of  1.83  feet. 

Big  St.  Germain  Development 

The  Big  St.  Germain  Development  is 
an  improved  natural-lake  reservoir, 
located  on  the  St.  Germain  River  in 
Vilas  County  near  St.  Germain. 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated  dam 
27  feet  long.  22  feet  wide,  and  7  feet 
high;  (2)  two  similar  vertical  lift  gates  in 
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the  dam,  each  7  feet  wide  by  4.17  feet 
high,  and  one  smaller  vertical  lift  gate 
in  the  dam,  5  feel  wide  by  4.17  feet 
high:  (3)  a  right  abutment  dike  about  55 
feet  long  and  7  feet  high,  and  a  left 
abutment  dike  about  35  feet  long  and  7 
feet  high:  (4)  a  reservoir  with  a  surface 
area  of  1,653  acres  and  gross  storage  of 
1,501  mcf  at  the  maximum  water  level 
of  1,591.16  feet  NGVD.  The  reservoir 
has  usable  storage  In  summer  of  94  mcf 
with  a  drawdown  of  1.33  feet,  and  in 
winter,  210  mcf  with  a  drawdown  of  3.0 
feet. 

Pickerel  Development 

The  Pickerel  Development  is  an 
improved  natural  lake  reservoir,  located 
on  the  St.  Germain  River  near  its 
confluence  with  the  Wisconsin  River  in 
Oneida  County,  Wisconsin.  The 
development  consists  of:  (1)  A 
reinforced  concrete  gated  dam  32  feet 
long,  30  feet  wide,  and  20.5  feet  high, 
called  Pickerel  Control  Dam,  with 
upstream  and  downstream  wingwalls 
about  32  feet  long:  (2)  one  tainter  gate 
in  the  dam,  10  feet  wide  by  16  feet  high: 
(3)  a  right  abutment  dike  about  70  feet 
long  and  18.5  feet  high,  and  a  left 
abutment  dike  about  80  feet  long  and 
18.5  feet  high;  (4)  a  second  reinforced 
concrete  gated  dam  28  feet  long,  37  feet 
wide,  and  12  feet  high,  called  Pickerel 
Canal  Dam,  with  upstream  and 
downstream  wingwalls  about  20  feet 
long:  (5)  one  tainter  gate  in  the  dam,  22 
feet  wide  by  3  feet  high:  (6)  a  reservoir 
with  a  surface  area  of  786  acres  and 
gross  storage  of  315  mcf  at  the 
maximum  water  level  of  1,590.34  feet 
NGVD.  The  reservoir  has  usable  storage 
in  summer  of  33  mcf  with  a  drawdown 
of  1.0  foot,  and  in  winter,  227  mcf  with 
a  drawdown  of  9.0  feet. 

Rainbow  Development 

The  Rainbow  Development  is  a  man- 
made  reservoir,  located  on  the 
Wisconsin  River  main  stem  at  river  mile 
365.2  in  Oneida  County  near  Lake 
Tomahawk,  Wisconsin.  The 
development  consists  of:  (1)  A 
reinforced  concrete  gated  dam  128  feet 
long,  32  feet  wide,  and  38.5  feet  high, 
with  upstream  wingwalls  about  68  feet 
long,  and  downstream  wingwalls  about 
55  feet  long;  (2)  three  tainter  gates  each 
20  feet  wide  by  21  feet  high,  and  two 
tainter  gates  each  10  feet  wide  by  28  feet 
high,  all  within  the  dam:  (3)  a  right 
abutment  dike  about  1,000  feet  long  and 
32  feet  high;  (4)  Sawyer  dike  located 
about  3,000  feet  east  of  the  gated  dam. 
about  800  feet  long  and  20  feet  high:  (5) 
Highway  E  dike  located  about  1,000  feet 
west  of  the  spillway  and  joining  the 
right  abutment  dike,  about  1,650  feet 
long  and  24  feet  high:  (6)  Jim  Hall  dike 


located  about  1.5  miles  north  of  the 
spillway,  about  1,550  feet  long  and  22 
feet  high;  (7)  Highway  J  dike  located 
about  2.5  miles  north  of  the  dam,  about 
500  feet  long  and  3  feet  high;  (8)  a 
reservoir  with  a  surface  area  of  4,165 
acres  and  gross  storage  of  2.004  mcf  at 
the  maximum  water  level  of  1.597.05 
feet  NGVD.  The  reservoir  has  usable 
storage  of  1,987  mcf  with  a  drawdown 
of  22  feet. 

North  Pelican  Development 

The  North  Pelican  Development  is  an 
improved  natural-lake  reservoir  located 
on  the  north  branch  of  the  Pelican  River 
in  Oneida  County  near  Rhinelander, 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated 
gravity  dam  32  feet  long,  29  feet  wide, 
and  10.5  feet  high,  with  upstream 
wingwalls  about  16  feet  long;  (2)  three 
vertical  lift  gates  in  the  dam,  each  6.5 
feet  wide  by  4.0  feet  high;  (3)  a  right 
abutment  dike  about  30  feet  long  and 
10.5  feet  high,  and  a  left  abutment  dike 
about  170  feet  long  and  10.5  feet  high; 
(4)  a  reservoir  with  a  surface  area  of 
1.295  acres  and  gross  storage  of  379  mcf 
at  the  maximum  water  level  of  1.569.60 
feet  NGVD.  The  reservoir  has  usable 
storage  of  151  mcf  with  a  drawdown  of 
3.0  feet. 

South  Pelican  Development 

The  South  Pelican  Development  is  an 
improved  natural-lake  reservoir  located 
on  the  main  branch  of  the  Pelican  River 
in  Oneida  County  near  Pelican  Lake, 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated 
gravity  dam  29  feet  long,  24  feet  wide, 
and  8  feet  high,  with  upstream 
wingwalls  about  10  feet  long;  (2)  two 
vertical  lift  gates  in  the  dam,  each  5  feet 
wide  by  3  feet  high,  and  two  stop  log 
bays,  each  5  feet  wide  by  1  foot  high;  (3) 
a  right  abutment  dike  about  20  feet  long 
and  6  feet  high,  and  a  left  abutment  dike 
about  500  feet  long  and  6  feet  high;  (4) 
a  reservoir  with  a  surface  area  of  3,694 
acres  and  gross  storage  of  2,175  mcf  at 
the  maximum  water  level  of  1,591.98 
feet  NGVD.  The  reservoir  has  usable 
storage  of  308  mcf  with  a  drawdown  of 
2.0  feet. 

Minocqua  Development 

The  Minocqua  Development  is  an 
improved  natural-lake  reservoir,  located 
at  the  headwaters  of  the  Tomahawk 
River  in  Oneida  County  near  Minocqua, 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated 
gravity  dam  35  feet  long.  30  feet  wide, 
and  8.75  feet  high;  (2)  two  tainter  gates 
in  the  dam,  8  feet  wide  by  4.5  feet  high; 
(3)  one  overflow  bay  in  the  dam,  8  feet 
wide  by  4  feet  high;  (4)  a  right  abutment 


dike  about  100  feet  long  and  8  feet  high, 
and  a  left  abutment  dike  about  150  feet 
long  and  8  feet  high;  (5)  a  reservoir  with 
a  surface  area  of  6.069  acres  and  gross 
storage  of  7.243  mcf  at  the  maximum 
water  level  of  1.585.05  feet  NGVD.  The 
reservoir  has  usable  storage  of  600  mcf 
with  a  drawdown  of  2.77  feet. 

Squirrel  Development 

The  Squirrel  Development  is  an 
improved  natural-lake  reservoir  located 
on  the  Squirrel  River  about  13.2  miles 
upstream  from  its  confluence  with  the 
Tomahawk  River  in  Oneida  County. 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated 
gravity  dam  15  feet  long.  21  feet  wide, 
and  6.8  feet  high,  with  upstream 
wingwalls  about  10  feet  long;  (2)  one 
vertical  lift  gate  in  the  dam,  5  feet  wide 
by  4.5  feet  high;  (3)  one  stop  log  bay  in 
the  dam,  5  feet  wide  by  4.5  feet  high;  (4) 
a  left  abutment  dike  about  65  feet  long 
and  7.3  feet  high;  (5)  a  reservoir  with  a 
surface  area  of  1,505  acres  and  gross 
storage  of  1.008  mcf  at  the  maximum 
water  level  of  1,564.93  feet  NGVD.  The 
reservoir  has  usable  storage  of  149  mcf 
with  a  drawdown  of  2.42  feet. 

Willow  Development 

The  Willow  Development  is  a  man- 
made  reservoir,  located  on  the 
Tomahawk  River  in  Oneida  County  near 
Hazelhurst,  Wisconsin.  The 
development  consists  of:  (1)  A 
reinforced  concrete  gated  gravity  dam 
72  feet  long,  29  feet  high,  and  34.5  feet 
high,  with  upstream  wingwalls  about  33 
feet  long  and  downstream  wingwalls 
about  50  feet  long;  (2)  one  central  tainter 
gate  in  the  dam,  20  feet  wide  by  12.5 
feet  high,  and  two  flanking  tainter  gates 
in  the  dam,  each  10  feet  wide  by  23.5 
feet  high:  (3)  a  right  abutment  dike 
about  300  feet  long  and  30.5  feet  high, 
and  a  left  abutment  dike  about  700  feet 
long  and  30.5  feet  high,  (4)  Doberstein 
dike,  located  about  2,000  feet  south  of 
the  gated  dam,  measuring  about  1,400 
feet  in  length  and  18  feet  in  height;  (5) 
the  South  dike,  located  about  one  mile 
south  of  the  gated  dam,  measuring  about 
3,500  feet  in  length  and  11  feet  in 
height;  and  (6)  a  reservoir  with  a  surface 
area  of  6,392  acres  and  gross  storage  of 
2,924  mcf  at  the  maximum  water  level 
of  1,529.35  feet  NGVD.  The  reservoir 
has  usable  storage  of  2,809  mcf  with  a 
drawdown  of  18.5  feet. 

Bice  Development 

The  Rice  Development  is  a  man-made 
reservoir,  located  on  the  Tomahawk 
River  in  Lincoln  and  Oneida  Counties 
near  Tomahawk,  Wisconsin.  The 
development  consists  of:  (1)  A 
reinforced  concrete  gated  gravity  dam 


97  feet  long.  34  feet  wide,  and  19  feet 
high,  with  upstream  wingwalls  about  32 
feet  long  and  downstream  wingwalls 
about  42  feet  long;  (2)  two  tainter  gates 
in  the  dam,  each  20  feet  wide  by  15  feet 
high:  (3)  one  timber  needle  bay  in  the 
dam,  20  feet  wide  by  17.7  feet  high;  (4) 
a  right  abutment  dike  about  900  feet 
long  and  22  feet  high,  and  a  left 
abutment  dike  about  500  feet  long  and 
22  feet  high;  (5)  the  West  dike,  located 
about  4,000  feet  northwest  of  the  gated 
dam,  measuring  about  1,550  in  length 
and  10  feet  in  height;  and  (6)  a,  reservoir 
with  a  surface  area  of  4,111  acres  and 
gross  storage  of  1.922  mcf  at  the 
maximum  water  level  of  1,463.25  feet 
NGVD.  The  reservoir  has  usable  storage 
of  1,698  mcf  with  a  drawdown  of  13.25 
feet. 
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Spirit  Development 

The  Spirit  Development  is  a  man- 
made  reservoir,  located  on  the  Spirit 
River  near  its  confluence  with  the 
Wisconsin  River  at  river  mile  313.5  in 
Lincoln  County  near  Tomahawk, 
Wisconsin.  The  development  consists 
of:  (1)  A  reinforced  concrete  gated 
gravity  dam  60  feet  long.  35  feet  wide, 
and  26  feet  high,  with  upstream 
wingwalls  about  36  feet  long  and 
downstream  wingwalls  about  24  feet 
long;  (2)  two  tainter  gates  in  the  dam, 
each  20  feet  wide  by  19  feet  high;  (3)  a 
right  abutment  dike  about  1,140  feet 
long  and  26  feet  high,  and  a  left 
abutment  dike  about  1,330  feet  long  and 
26  feet  high;  and  (4)  a  reservoir  with  a 
surface  area  of  1,698  acres  and  gross 
storage  of  672  mcf  at  the  maximum 
water  level  of  1,437.88  feet  NGVD.  The 
reservoir  has  usable  storage  of  666  mcf 
with  a  drawdown  of  17.0  feet. 

Eau  Pleine  Development 

The  Eau  Pleine  Development  is  a 
man-made  reservoir,  located  on  the  Big 
Eau  Pleine  River  near  its  confluence 
with  the  Wisconsin  River  at  river  mile 
237.6  in  Marathon  County  near 
Mosinee.  Wisconsin.  The  development 
consists  of:  (1)  A  reinforced  concrete 
gated  gravity  dam  149  feet  long,  30  feet 
wide,  and  45  feet  high,  with  upstream 
wingwalls  about  90  feet  long  and 
downstream  wingwalls  about  54  feet 
long;  (2)  three  tainter  gates  in  the  dam, 
each  26  feet  wide  by  15.5  feet  high;  (3) 
one  sluice  gate  in  the  dam.  10  feet  wide 
by  6  feet  high;  (4)  a  right  abutment  dike 
about  4,450  feet  long  and  45  feet  high, 
and  a  left  abutment  dike  about  4,000 
feet  long  and  45  feet  high;  and  (5)  a 
reservoir  with  a  surface  area  of  6,677 
acres  and  gross  storage  of  4,275  mcf  at 
the  maximum  water  level  of  1.145.43 
feet  NGVD.  The  reservoir  has  usable 


storage  of  4,170  mcf  with  a  drawdown 
of  27.43  feet. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all 
existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act. 

m.  Purpose  of  Project:  The  purpose  of 
the  project  is  to  regulate  flow  of  the 
Wisconsin  River. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street.  NE.,  room 
3104,  Washington,  DC.  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Valley 
Improvement  Company.  2301  North 
Third  Street,  Wausau,  WI,  54401.  (715) 
848-2976. 

2a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  232^-005. 

c.  Date  Filed:  December  10.  1991. 

d.  Applicant:  Central  Maine  Power 
Company. 

e.  Name  of  Project:  Wyman  Project. 

f.  Location:  On  the  Kennebec  River. 
Somerset  County.  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gerald  C. 
Poulin,  Central  Maine  Power  Company. 
Edison  Drive,  Augusta,  ME  04336.  (207) 
623-3521. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(May  24.  1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

1.  Description  ofProject:The  existing 
project  consists  of:  (1)  An  existing  84- 
foot-high.  3,246-foot-long  concrete 
gravity  dam;  (2)  an  impoundment 
having  a  surface  area  of  3,240  acres  with 
a  storage  capacity  of  208,910  acre-feet 
and  a  normal  water  surface  elevation  of 
485  feet  msl;  (3)  the  existing  intake 
structure;  (4)  the  existing  powerhouse 
containing  three  turbine-generator  units 
with  a  total  rated  capacity  of  72,000- 
kW;  (5)  the  existing  tailrace;  (6)  the 
existing  transmission  line;  and  (7) 
appurtenant  facilities. 


The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4.  D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington.  DC.  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Central  Maine  Power 
Company.  34  Anthony  Avenue. 
Augusta.  Me  04330.  (207)  623-3521. 

3a.  Type  of  Application:  New  Major 
License 

b.  Project  No.:  2402-003 

c.  Date  Filed:  December  23.  1991 

d.  Applicant:  Upper  Peninsula  Power 
Company 

e.  Name  of  Project:  Prickett  Hydro 
Project 

f.  Location:  On  the  Sturgeon  River  in 
Houghton  and  Baraga  Counties. 
Michigan 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Clarence  R. 
Fisher.  President.  Upper  Peninsula 
Power  Company,  P.O.  Box  130.  600 
Lakeshore  Drive.  Houghton,  MI  49931. 
(906) 487-5000 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809 

j.  Deadline  Date:  See  paragraph  D9. 
(May  24. 1993) 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D9. 

l.'Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
An  existing  earth  embankment, 
approximately  500  feet  long  with  a 
maximum  height  of  55  feet,  containing 
a  corewall  composed  of  a  concrete  wall 
with  steel  sheet  piling  underneath;  (2) 
an  existing  concrete  retaining  wall, 
about  200  feet  long  with  a  maximum 
height  of  55  feet;  (3)  a  concrete,  four 
bay.  multi-arch,  buttress  dam  (109.5  feet 
long)  containing  (a)  three  gate  controlled 
spillway  sections,  each  equipped  with  a 
steel  radial  gate.  24  feet  long  by  13.5  feet 
high,  and  (b)  a  non-overflow  section,  27 
feet  long;  (4)  an  existing  concrete  gravity 
non-overflow  section,  41  feet  long;  (5) 
an  existing  spillway  apron.  40  feet  long, 
consisting  of  a  rock  bottom  and  sides 
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fonn9d  of  concrete  retaining  walls, 
approximately  20  feet  high:  (6)  an 
existing  hise  plug  emergency  spillway 
consisting  of  a  20-fbot-long  by  13-foot- 
high  earth  embankment  section;  (7)  an 
existing  reservoir  with  a  surface  area  of 
773  acres  and  a  total  storage  volume  of 
13,687  acre-feet  at  the  normal  maximum 
surface  elevation  of  768.8  feet  MSL:  (8) 
an  existing  intake  canal,  500  feet  long, 
composed  of  an  earth  bottom,  minimum 
widlh  50  feet,  and  excavated  earth  side 
slopes:  (9)  an  existing  concrete  intake 
structure,  a  gravity  section  35.5  feet 
wide  by  47  feet  long,  consisting  of  (a) 
two  entrance  ways,  each  14  feet  wide 
with  a  gross  area  of  approximately  204 
square  feet,  and  (b)  two  steel  radial 
gates,  each  approximately  14  feet  long 
by  14  feet  high;  (10)  two  existing  earth 
embankments,  on  either  side  of  the 
intake  structure,  a  total  length  of 
approximately  125  feet,  containing  a 
corewall  composed  of  steel  sheet  piling 
with  a  concrete  cap;  (11)  two  existing  8 
foot  diameter  wood  stave  penstocks, 
each  about  80  feet  long  with  a  cross 
sectional  area  of  50  square  feet;  (12)  an 
existing  brick  and  concrete  powerhouse, 
46  feet  wide  by  38  feet  long  by  30  feet 
high,  containing  (a)  two  vertical  Francis 
turbines,  rated  at  1,600  hp  each,  and  (b) 
two  vertical  generators,  rated  at  1.100 
kW  each,  providing  a  total  plant  rating 
of  2.200  kW;  and  (13)  existing 
appurtenant  facilities.  No  changes  are 
being  proposed  for  this  new  license.  The 
applicant  estimates  the  average  annual 
generation  for  this  project  would  be  9.6 
GWH.  The  dam  and  existing  project 
facilities  are  owned  by  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  fX],  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Upper  Peninsula  Power 
Company.  P.O.  Box  130.  600  Lakeshore 
Drive.  Houghton.  Michigan,  or  by 
calling  (906)  487-5000. 

4a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2431-008. 

c.  Date  Filed:  December  2, 1991. 

d.  Applicant:  Wisconsin  Electric 
Powfer  Company. 

e.  Name  ofProfect:  Brule  Hydro 
Project. 


f.  Location:  On  the  Brule  River  in 
Florence  County,  Wisconsin,  and  Iron 
County,  Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.Q  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  E)avid  K. 
Porter,  Wisconsin  Electric  Power 
Company,  231  West  Michigan  Street. 
P.O.  Box  2046,  Milwaukee,  WI  53201. 
(414) 221-2500. 

i.  FERC  Contact:  Ed  Lee  (202)  219- 
2809. 

j.  Deadline  Date:  See  paragraph  D9. 
(May  24, 1993). 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
parawaph  D9. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following:  (1) 
A  157.5-foot-long  earth  dike,  located  at 
the  right  end  of  the  dam  when  facing 
downstream,  with  a  crest  elevation  of 
1206.1  feet  NGVD  and  a  crest  width  of 
9  feet,  constructed  of  homogeneous  silty 
sandy  material  and  a  concrete  corewall; 
(2)  a  225-foot-long  earth  dike,  located 
between  the  auxiliary  spillway  and  the 
west  gravity  wall,  with  a  crest  elevation 
of  1206.1  feet  NGVD  and  a  minimum 
crest  width  of  24  feet.  con.structed  of 
homogeneous  silty  sand  material  and  a 
concrete  corewall;  (3)  a  B80-foot-long 
earth  dike,  located  about  1.4  miles 
upstream  of  the  dam,  with  a  crest 
elevation  of  1203.8  feet  NGVD  and  a 
crest  width  of  6  feet,  constructed  of  sand 
fill  material;  (4)  a  reservoir  with  a 
surface  area  of  545  acres  and  a  total 
volume  of  8,600  acre-feet  at  the  normal 
maximum  surface  elevation  of  1198.8 
feet  NGVD;  (5)  a  reinforced  concrete 
spillway  on  bedrock  with  a  crest 
elevation  of  1187.1  feet  NGVD 
containing  eight  12-foot-high  and  4-foot- 
wide  Tainter  gales,  electrically  operated 
by  individual  hoists;  (6)  an  auxiliary 
spillway,  located  at  the  left  end  of  the 
dam  when  facing  downstream, 
composed  of  two  bays,  separated  by  a 
concrete  wall,  each  containing  an 
erodible  fuse  plug  with  a  60-foot-Iong  by 
6-foot-wide  crest  at  an  elevation  of 
1204.62  feet  NGVD;  (7)  a  1000  foot  long 
auxiliary  spillway  channel,  located 
adjacent  to  the  downstream  apron  of  the 
au.xiliary  spillway,  with  a  base  width  of 
40  feet  and  a  1.7%  slope;  (8)  a  68-foot- 
long  concrete  gravity  wall,  located  at  the 
right  end  of  the  powerhouse  when 
facing  downstream,  keyed  into  bedrock, 
with  a  top  elevation  of  1205.0  feet 
NGVD  and  a  top  width  of  9  feet;  (9)  a 
73-foot-long  concrete  gravity  wall, 
located  at  the  left  end  of  the 
powerhouse  when  facing  downstream, 
keyed  into  bedrock,  with  a  top  elevation 
of  1205.0  and  a  top  width  of  9  feet;  (10) 


a  79-foot-long  concrete  gravity  wall, 
located  at  the  lefi  end  of  the  spillway 
when  facing  downstream;  (11)  a 
powerhouse  with  a  reinforced  concrete 
substructure  on  bedrock,  74.5-feet-long 
by  4 8- feet- wide,  and  a  steel  frame  brick 
superstructure,  74.5  feet  long  by  48  feet 
wide  containing,  (a)  a  mobile  10-ton 
crane,  (b)  three  Francis-type  turbines, 
vertical  shaft,  manufactured  by  James 
Laffel  and  Company,  rated  at  3,100  hp, 
3,100  hp  and  3.300  hp  and,  (c)  three 
Wastinghouse  6,600  V,  S-phase.  60- 
cycle  generators,  rated  at  2,000  kW, 
2,000  kW  and  1,355  kW;  and  (12)  a 
transmission  system  containing,  (a)  four 
single-phase  1,667  kVA,  60-cycle 
transformers,  one  of  which  is  a  spare,  (b) 
a  switch  gear  along  with  associated 
metering  and  protection  equipment,  (c) 
a  345-foot-long.  69-V  transmission  line. 

No  changes  are  being  proposed  for 
this  new  license.  The  applicant 
estimates  that  the  installed  project 
capacity  is  5.355  MW  with  an  average 
annual  generation  of  14.9  GWH.  The 
project  dam  and  fecilities  are  owned  by 
the  applicant.  There  are  1.82  acres  of 
U.S.  lands  enclosed  within  the  project 
boundary. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Wisconsin  Electric 
Power  Company,  231  West  Michigan 
Street,  P.O.  Box  2046,  Milwaukee,  WI 
53201,  or  by  calling  (414)  221-2500. 

5a.  Type  of  Application:  New  Major 
License. 

b.  Probject  No.:  2458-009. 

c.  Do^e  F;7ed;  December  17,  1991. 

d.  Applicant:  Great  Northern  Paper, 
Inc. 

e.  Name  of  Project:  Penobecot  Mills 
Project. 

f.  Location:  On  the  West  Branch  of  the 
Penobscot  River  and  Millinocket 
Stream,  Penobscot  and  Piscataquis 
Counties,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  James 
Carson,  Great  Northern  Paper,  Inc., 
Georgia-Pacific  Corporation. 
Millinocket.  ME  04462,  (207)  723-5131 
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i.  FEBC  Contact:  Robert  Bell  (RB) 
(202) 219-2806. 

j.  Comment  Date:  See  Paragraph  D9 
(May  24. 19931. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

1.  Description  of  Project:  The 
Penobscot  Mills  Project  (Project) 
consists  of  four  discrete  generating 
facilities,  and  one  storage/pump  station 
development,  beginning  with  the  most 
upstream:  the  Millinocket  Lake  Storage 
Development  (which  is  located 
northeast  of  the  North  Twin 
Development  and  contains  a  pumping 
station),  the  North  Twin  Development, 
the  Millinocket  Development,  the  Dolby 
Development,  and  the  East  Millinocket 
Development.  For  the  existing 
condition,  the  Project  has  a  total 
nameplate  generator  capacity  of  55.3 
megawatts  (MW)  and  an  average  annual 
generation  of  about  386,400  megawatt- 
hours  (MWH). 

The  existing  Penobscot  Mills  Project's 
principal  features  consist  of  five  dam 
structures,  five  impoundments,  four 
powerhouses,  and  appurtenant 
facilities.  In  detail,  the  existing  and 
proposed  project  is  described  as  follows: 

Millinocket  Lake  Storage  Development 

The  development  is  strictly  used  for 
storage  with  water  being  either  released 
through  the  dam  and  down  the 
Millinocket  Stream,  or  pump>ed  through 
a  pumping  station  into  the  North  Twin 
impoundment  for  an  increase  in 
generation  at  the  North  Twin  and 
Millinocket  Developments.  There  are  no 
hydroelectrical  generating  facilities 
located  at  this  development.  The 
Storage  Development  consists  of: 

(1)  A  concrete  and  earth-filled  dam, 
totaling  about  635  feet  long,  having:  (a) 
An  earthen  embankment,  462  feet  long, 
with  a  crest  elevation  of  ranging  from 
485.6  feet  (USGS)  to  487.0  feet  (USGS); 
(b)  two  spillway  sections,  totaling  about 
115  feet  long  with  a  crest  elevation  of 
480.0  feet  (USGS),  separated  by;  (c)  a  58- 
foot-long  intake  section,  with  four  lift 
gates,  8  feet  wide  by  9  feet  high,  and  a 
log  sluice  gated.  8  feet  wide  by  10  feet 
high,  protected  by  trashracks  of  Vi6-inch 
steel  bars  with  1-inch  openings; 

(2)  A  concrete,  steel,  and  bnck 
pumping  station,  about  25  feet  wide  by 
53  feet  long,  equipped  with:  (a)  Two 
vertical  wet  pit  pumps,  each  with  a 
capacity  of  122  cubic  per  second  [cfs], 
driven  by:  (b)  two  induction  motors, 
each  with  a  capacity  of  250  horsepower 
(hp).  discharging  into;  (c)  two 
underground  4.5-foot-diameter  pipes, 
about  544  feet  long,  that  lead  to  the 


outlet  structure  at  North  Twin 
impoundment,  which  has;  and  (d)  two 
steel  gates,  about  6  feet  high  by  6  feet 
wide; 

(3)  An  impoundment,  having:  (a)  A 
surface  area  of  about  8,640  acres;  (b)  a 
gross  storage  capacity  of  45,370  acre- 
feet;  (c)  a  useable  storage  capacity  of 
45,370  acre-feet;  and  (d)  a  normal  pool 
headwater  elevation  of  480.0  feet 
(USGS); 

(4)  And  appurtenant  facilities. 

North  Twin  Development 

(1)  A  concrete  gravity  and  earthfill 
dam,  totaling  about  1,051  feet  long,  with 
a  maximum  height  of  35  feet,  consisting 
of:  (a)  Two  earth  wings  with  concrete 
core  walls,  totaling  about  500  feet  long, 
of  which  309  feet  is  topped  with  a 
paved  roadway  and  100  feet  is  topped 
with  a  parapet  wall,  having  crest 
elevations  that  vary  fi-om  498.60  feet  to 
494.62  feet  (USGS);  (b)  a  34-foot-Iong 
concrete  weir  fishway  with  two  deep 
gated  log  sluice  sections;  (c)  a  114-foot- 
long  by  37-foot-wide  intake  section, 
having  trashracks  of  VM-inch  steel  bars 
with  2Vk  inches  openings;  (d)  a  117-foot- 
long  concrete  spillway,  having  two 
Taintor  gates,  each  measuring  27  feet 
high  by  50  feel  wide,  with  an  invert 
elevation  of  464.62  feet  (USGS);  and  (e) 
six  auxiliary  earth  dikes,  totaling  about 
2.530  feet  long; 

(2)  a  concrete,  steel,  and  brick 
powerhouse,  integral  with  the  dam. 
about  90  feet  wide  by  114  feet  long, 
equipped  with:  (a)  Two  vertical  Francis 
turbines  and  one  vertical  Kaplan 
turbines,  totaling  of  9,350  hp.  directly 
connected  to  three  generators  having;  (b) 
a  total  rated  capacity  of  9.840  kilowatts 
(kW);  (c)  a  total  hydraulic  capacity  of 
4.500  cfs;  (d)  a  net  head  of  28  feet,  and 
(e)  an  average  annual  generation  of 
47,300  MWH.  discharging  into;  (f)  a 
tailrace  of  six  bays,  each  measuring  14 
feet  wide,  and  bordered  by;  (g)  a  28-foot- 
long  concrete  retaining  wall; 

(3)  An  impoundment,  about  11.8 
miles  long,  having:  (a)  A  surface  area  of 
about  17.790  acres;  (b)  a  gross  storage 
capacity  of  346.000  acre- feet;  (c)  a 
usable  storage  capacity  of  344,400  acre- 
feet;  and  (d)  a  normal  pool  headwater 
elevation  of  491.92  feet  (USGS)  and 
tailwater  elevation  of  460.7  ft  (USGS); 

(4)  A  4.2  mile  long.  34.5  kilovolt  (kV). 
transmission  line; 

(5)  And  appurtenant  facilities. 

Millinocket  Development 

(1)  A  concrete  gravity  and  Stone  dam. 
at  the  outlet  of  Quakish  Lake,  totaling 
about  1.262  feet  long,  with  a  maximum 
height  of  27  feet,  consisting  of:  (a)  A 
concrete  gravity  overflow  section,  about 
300  feet  long,  having  a  crest  elevation  of 


458.95  feet  (USGS);  (b)  two  concrete 
gravity  sections,  totaling  about  786  feet 
long,  having  a  crest  elevation  of  456.20 
feet  (USGS).  topped  with  30-inch-high 
flashboards,  separated  by;  (c)  a  52-foot- 
long  wastegate  structure  with  four  steel 
gates;  (d)  eight  auxiliary  earth  dikes 
totaling  about  5,769  feet  long;  and  (e)  a 
124-foot-long  headgate  section,  with  ten 
steel  gates,  each  about  8  feet  high  by  11 
feet  wide,  and  a  sluiceway  about  10  feet 
hieh  by  12  feet  wide; 

(2)  An  intake  section,  extending  from 
the  headgates.  located  at  the  outlet  of 
Quakish  Lake,  through  Ferguson  Pond 
to  the  intake  structure  at  Ferguson  Pond 
outlet,  consisting  of:  (a)  A  canal  section, 
measuring  about  150  feet  wide  by  1,400 
feet  long,  separated  from  the  back 
channel  by  a  concrete  gravity  section, 
having  a  crest  elevation  of  458.20  feet 
(USGS).  topped  with  6-inch-high 
flashboards;  (b)  a  concrete  and  wood 
frame  intake  structure  having  (i)  six 
gates,  each  measuring  12.5  feet  wide  by 
12.5  feet  high,  which  control  the  flow 
into  six  10-foot-diameter  penstocks. 
1.007  feet  long,  leading  to  the  units  in 
the  Grinder  Room,  protected  by 
trashracks  of  VM-inch  steel  bars  with  2'A- 
inch  openings;  and  (ii)  one  gate, 
measuring  13.5  feet  wide  by  13.5  feet 
high,  which  controls  the  fiow  into  an 
11-foot-diameter  penstock.  1,024  feet 
long,  leading  to  a  unit  in  the  Generator 
Room,  protecied  by  a  trash  rack  of  Vm- 
inch  steel  bars  with  2V2-inch  openings; 

(2)  A  concrete,  steel,  and  brick 
powerhouse,  about  52  feet  wide  by  112 
feet  long,  equipped  with:  (a)  Five 
hydromechanical  and  three 
hydroelectrical  horizontal  Francis 
turbines,  totaling  49.115  hp,  connected 
to  three  generators  having;  (b)  a  total 
rated  capacity  of  9,840  kW;  (c)  a 
hydraulic  capacity  of  4.500  cfs;  (d)  a  net 
head  of  108  feet;  and  (e)  an  average 
annual  generation  of  203,300  MWH 
discharging  into;  (f)  a  tailrace  of  seven 
bays,  each  measuring  14  feet  wide; 

(3)  An  impoundment,  having:  (a)  a 
surface  area  of  about  1,344  acres;  (b)  a 
gross  storage  capacity  of  8,100  acre-feet; 
(c)  a  negligible  usable  storage  capacity; 
and  (d)  a  normal  pool  headwater 
elevation  of  458.7  feet  (USGS)  and 
tailwater  elevation  of  347.4  ft  (USGS); 
and 

(4)  A  300-foot-long,  34.5  kilovolt  (kV), 
transmission  line; 

(5)  And  appurtenant  facilities. 

Dolby  Development 

(1)  A  concrete  gravity  and  earthfill 
dam,  totaling  about  1,395  feet  long,  with 
a  maximum  height  of  66  feet,  consisting 
of:  (a)  a  concrete  gravity  spillway 
section,  about  521  feet  long,  having  a 
crest  elevation  of  332.2  feet  (USGS). 
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topped  with  4-foot-high  flashbooitls, 
separated  by;  (b)  a  76-foot-iong 
wastegate  structure  with  six  gates,  each 
about  6  feet  by  9  fiaet.  and  by  (c)  a  34- 
foot-Iong  log  sluice  section;  (d)  an 
earthen  dike,  with  core  walls,  about  530 
fti«t  long  topped  with  a  12-foot-wide 
travel  path;  and  (e)  a  209-foot-long 
headgate  section  with  nine  gates, 
protected  by  3  sets  of  trashracks  of  %- 
inch  steel  bars  with  IVn-inch  openings 
and  4  sets  of  trashracks  of  Mi-inch  steel 
bars  with  2Mi-inch  openings; 

(2)  A  concrete,  steel,  and  brick 
powerhouse,  about  115  feet  wide  by  167 
feet  long,  and  an  addition  of  32  feet 
wide  by  36  feet  long,  equipped  with:  (a) 
three  horizontal  Francis,  three  inclined 
tube,  and  one  vertical  Kaplan  turbines, 
totaling  28.732  hp,  connected  to  seven 
operable  generators  having:  (b)  a  total 
rated  capacity  of  20,988  kW;  (c)  a 
hydraulic  capacity  of  6,000  cfs;  (d)  a  net 
head  of  49  feet;  and  (e)  an  average 
annual  generation  of  98,100  MWH; 
discharging  into  (0  a  tailrace,  with  eight 
discharge  bays; 

(3)  an  impoundment,  about  11.8  miles 
long,  having:  (a)  A  surface  area  of  about 
2,048  acres;  (b)  a  gross  storage  capacity 
of  41.956  acre- feet;  (c)  a  negligible 
useable  storage  capacity;  and  (d)  a 
normal  pool  headwater  elevation  of 
336.2  feet  (USGS)  and  tailwater 
elevation  of  287.2  ft  (USGS);  and 

(4)  A  2  miles  long,  34.5  kV,  60  hertz 
(Hz)  and  a  6.8  miles  long,  33.0  to  34.5 
kV.  40  Hz  transmission  hnes; 

(5)  And  appurtenant  facilities. 

East  Millinockel  Development 

(1)  A  concrete  and  earthfill  gravity 
dam.  totaling  about  571  feet  long,  with 
a  maximum  height  of  28  feet,  consisting 
of:  (a)  An  earth  embankment  about  116 
feet  long  with  a  lop  elevation  of  295.2 

fl  (USGS);  (b)  a  concrete  gravity 
spillway  section,  about  300  feet  long, 
having  a  crest  elevation  of  282.2  feet 
{USGS).  topped  with  4-foot-high 
flashboards.  separated  by;  (c)  a  59-foot- 
long  wastegate  structure  with  two  gates, 
each  about  23  feet  wide;  (d)  a  7-foot- 
long  timber  cribbed  section;  and  (e)  a 
146-foot-long  intake  section,  with 
twelve  gates,  about  9  feet  high  by  11  feet 
wide,  protected  by  trashracks  of  %-inch 
steel  bars  with  W*  inches  openings; 

(2)  A  concrete,  steel,  and  brick 
powerhouse,  about  56  feet  wide  by  147 
feet  long,  equipped  with:  (a)  Six 
horizontal  Francis  tuihines  and 
generator  units,  totaling  of  9,300  hp, 
having;  (b)  a  total  rated  capacity  of  9,600 
kW;  (c)  a  hydraulic  capacity  of  4.200  cfs; 
(d)  a  net  heed  of  24  feet;  and  (e)  an 
average  annual  generation  of  37,700 
MWH;  dijcharging  into  (Q  a  taiirace. 


about  1,050  feet  long  by  110  feet  wide, 
with  six  discharge  bays; 

(3)  An  impoundment,  having:  (a)  A 
surface  area  of  about  128  acres;  (b)  a 
gross  storage  capacity  of  1,950  acre-feet; 
(c)  a  negligible  useable  storage  capacity; 
and  (d)  a  normal  pool  headwater 
elevation  of  287.2  feet  (USGS)  end 
tailwater  elevation  of  261.5  ft  (USGS); 
and 

(4)  And  appurtenant  facilities. 
The  Applicant  is  not  proposing  any 

changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  in  its 
paper  making  plants. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  DQ. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE..  room 
3104,  Wasliington,  DC,  20426.  or  by 
calling  (202)  208-1371.  A  copy  Is  also 
available  for  inspection  and 
reproduction  at  Great  Northern  Paper, 
Inc.  Energy  Research  Building,  1 
Katahdin  Avenue,  Millinocket,  ME 
04462  (207) 723-5131. 

6.a.  Type  of  Application:  New  Major 
License 
b.  Project  No.:  2506-002 
a  Date  Filed:  December  20, 1991 

d.  Applicant:  Mead  Corporation. 
Publishing  Paper  Division 

e.  Name  of  Project:  Escanaba  River 
Hydro  Project 

f.  Location:  On  the  Escanaba  River  in 
Delta  and  Marquette  Counties. 
Michigan. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a}-fl25(r) 

h.  Applicant  Contact:  Mr.  Gary  L. 
Butryn,  Mead  Corporation,  County  Road 
426.  P.O.  Box  757.  Escanaba.  MI  49829. 
(906)786-1660 

i.  FERC  Contact:  Ed  Lee,  (202)  21^ 
2809 

j.  Deadline  Date:  See  paragraph  D9. 
(May  25,  1993) 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  D9. 

1.  Description  of  Project:  The  project 
as  licensed  consists  of  the  following 
three  developments: 

The  Dam  No.  1  Development 
includes:  (1)  An  existing  earth 
embankment  section.  250  feet  long. 
containing  a  concrete  wall.  200  feet 
lon^  keyed  into  bedrock:  (2)  an  existing 


earth  embankment  section,  100  feet 
long,  with  the  downstream  portion 
supported  by  a  concrete  retaining  wall; 

(3)  three  existing  mass  concrete  ungated 
ogee  spillway  sections,  the  first 
extending  36  feet  with  a  height  of  about 
26  feet,  the  second  extending  240  feet 
with  a  height  of  about  26  feet,  and  the 
third  extending  150  feet  with  a  height  of 
about  18  feet,  all  sections  equipped  with 
flashboards;  (4)  an  existing  gated 
concrete  ogee  spillway  section, 
approximately  17  feet  long  with  a  height 
of  about  12.5  feet,  containing  a  steel 
Tainter  gate.  12  feet  long  and  16  feet 
high;  (5)  an  existing  log  sluice;  (6)  an 
existing  reservoir  with  a  surface  area  of 
75  acres  and  a  total  storage  volume  of 
375  acre- feet  at  the  normal  maximum 
surface  elevation  of  603.1  feet  MSL;  (7) 
an  existing  brick,  concrete  and  steel 
powerhouse,  approximately  99  feet  long 
by  26  feet  wide  by  30  feet  high, 
containing  (a)  three  vertical  Francis 
turbines  with  a  combined  hydraulic 
capacity  of  1,175  cfs,  all  manufactured 
by  James  Leffel  Co.,  the  first  and  second 
rated  at  920  hp,  the  third  rated  at  720 
hp,  and  (b)  three  vertical  shaft 
synchronous  generators,  all 
manufactured  by  Electric  Machinery 
Manufacturing  Co.,  the  first  and  second 
rated  at  700  kW,  the  third  rated  at  550 
kW,  providing  a  total  development 
rating  of  1.950  kW  (yielding  a  total 
project  rating  of  9.190  kW);  (8)  an 
existing  6.6  kV  transmission  line, 
approximately  one  mile  long  from  Dam 
No.  1  to  the  paper  mill;  and  (9)  existing 
appurtenant  facilities. 

The  Dam  No.  3  Development 
includes:  (1)  Two  existing  earth 
embankment  sections,  a  total  length  of 
1,330  feet,  each  containing  a  concrete 
corewall;  (2)  an  existing  ungated 
concrete  spillway,  approximately  150 
feet  long  and  about  29  feet  high,  topped 
with  fiashboards  along  the  crest;  (3)  an 
existing  gated  concrete  ogee  spillway, 
approximately  78  feet  long  and  about  29 
feet  high,  containing  three  steel  Tainter 
gates,  each  20  feet  long  by  16  feet  high; 

(4)  an  existing  reservoir  with  a  surface 
area  of  182  acres  and  a  total  storage 
volume  of  1,100  acre-feet  at  the  normal 
maximum  surface  elevation  of  664.9  feet 
MSL;  (5)  an  existing  log  sluice  and 
fishway,  integral  to  the  powerhouse;  (6) 
an  existing  concrete  powerhouse, 
approximately  74  feet  long  by  62  feet 
wide  by  39  feet  high,  containing  (a)  two 
vertical  Francis  turbines  with  a 
combined  hydraulic  capacity  of  1.250 
cfs.  manufactured  by  Ailis-Chalmers 
and  rated  at  1,550  hp  each,  and  (b)  two 
vertical  shaft  synchronous  generators, 
manufactured  by  Allis-Chalmers  and 
rated  at  1.250  kW  each  when  operating 
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at  a  power  factor  of  unity,  providing  a 
total  development  rating  of  2,500  kW 
(assumes  unity  power  factor);  (7)  an 
existing  6.6  kV  transmission  line, 
approximately  two  miles  long  from  Dam 
No.  3  to  the  paper  mill;  and  (8)  existing 
appurtenant  facilities. 

The  Dam  No.  4  (Boney  Falls) 
Development  includes:  (1)  An  existing 
earth  embankment  section, 
approximately  1.500  feet  long,  with  a 
concrete  corewall;  (2)  an  existing  non- 
overflow  mass  concrete  section, 
approximately  93  feet  long  with  a  height 
of  about  40  feet;  (3)  an  existing  gated 
concrete  ogee  spillway  section, 
approximately  139  feet  long,  containing 
six  steel  Tainter  gates,  each  20  feet  long 
and  14  feet  high;  (4)  an  existing  ungated 
concrete  ogee  spillway  section, 
approximately  200  feet  long  with  a 
maximum  height  of  about  40  feet. 
topped  by  1-foot-high  flashboards  along 
the  crest;  (5)  an  existing  uncontrolled 
broad-crested  Roller  Compacted 
Concrete  emergency  spillway.  500  feet 
long,  containing  (a)  an  earthfill  fuse 
plug,  installed  on  the  crest  and 
downstream  slope  of  the  spillway,  and 
(b)  a  concrete  corewall;  (6)  an  existing 
earth  embankment  section,  about  1,600 
feet  long  with  a  concrete  corewall;  (7)  an 
existing  reservoir  with  a  surface  area  of 
220  acres  and  a  total  storage  volume  of 
2.300  acre-feet  at  the  normal  maximum 
surface  elevation  906.6  feet  MSL;  (8)  an 
existing  log  sluice  and  fishway;  (9)  an 
existing  brick  and  concrete  powerhouse, 
approximately  70  feet  long  by  70  feet 
wide  by  73  feet  high,  containing  (a) 
three  vertical  Francis  turbines  with  a 
combined  hydraulic  capacity  of  1,350 
cfs,  manufactured  by  S.  Morgan  Smith 
and  rated  at  2,400  hp  each,  and  (b)  three 
vertical  shaft  synchronous  generators, 
manufactured  by  General  Electric,  the 
first  rated  at  1,360  kW.  the  second  rated 
at  1,700  kW,  and  the  third  rated  at  1,680 
kW,  providing  a  total  plant  rating  of 
4.740  kW;  (10)  an  existing  34.5  kV 
transmission  line,  approximately  19 
miles  long  from  Dam  No.  4  to  the  paper 
mill;  and  (11)  existing  appurtenant 
facilities. 

No  changes  are  being  proposed  for 
this  new  license.  The  applicant 
estimates  the  total  project  capacity  to  be 
16.43  MW  with  an  average  annual 
generation  of  29.6  GWH.  The  dams  and 
ail  existing  project  facilities  are  owned 
by  the  applicant. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
use  in  the  operation  of  its 
manufacturing  facilities. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 


D9 


o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC,  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mead  Corporation, 
Publishing  Paper  Division,  Escanaba,  MI 
49829  or  by  calling  (906)  786-1660. 

7a.  Type  of  Application:  New  Major 
License 

b.  Projects  No.:  2554-003 

c.  Date  Filed:  December  20, 1991 

d.  Applicant:  Moreau  Manufacturing 
Corporation 

e.  Name  of  Project:  Feeder  Dam 
Project 

f.  Location:  On  the  Hudson  River  in 
Warren  and  Saratoga  Counties,  New 
York 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-625(r) 

h.  Applicant  Contact:  Mr.  John  M. 
Cordes,  Moreau  Manufacturing 
Corporation,  100  Clinton  Square,  Suite 
400,  Syracuse.  NY  13202.  (315)  471- 
2881 

i.  FERC  Contact:  Robert  Bell  (RB) 
(202) 219-2806 

j.  Comment  Date:  May  28, 1993 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  El. 

I.  Description  o/Proyect;  The  Project 
consists  of: 

1.  Feeder  Dam  is  an  uncontrolled 
overflow^avity  dam  of  concrete 
construction,  approximately  615  feet 
long  and  21  feet  high.  A  spillway  exists 
along  the  entire  crest  of  the  dam  which 
has  an  elevation  of  281.1  feet  msl.  The 
reservoir  water  level  will  be  maintained 
at  or  above  284.1  feet  msl  by  the 
installation  of  the  proposed  rubber  dam. 
The  rubber  dam  will  be  deflated  when 
the  head  pond  level  exceeds  286.1  feet 
msl.  The  dam  also  serves  to  provide 
water  to  the  Champlain  Feeder  Canal. 

2.  At  the  south  abutment  of  the  dam 
are  eight  (8)  15  foot  by  13.5  foot  stoplog 
openings  which  supply  water  to  the 
hydro  plant  forebay.  Trashracks  are 
located  on  the  north  side  of  the  forebay 
at  the  intake  to  the  power  plant.  These 
racks  have  Vb  inch  by  3V;j  inch  bars  with 
4  Va  inch  clear  openings. 

3.  The  power  house  is  located  on  the 
southern  end  of  the  dam.  It  is 
constructed  of  concrete,  masonry  and 
brick  and  houses  5  hydroelectric 
turbines  with  a  total  capacity  of  6  IvfW. 
The  five  vertical  hydroelectric  turbines 
are  identical,  each  with  fixed  blade 


propeller  runner  with  a  design  capacity 
of  1,500  hp  at  a  design  head  of  15.5  feet. 
In  addition  to  the  installation  of  a 
rubber  dam.  several  life  extension 
projects  are  being  proposed.  These 
include:  Repair  of  cracks  and  a  granite 
block  wall,  replacement  of  ice  sluiceway 
gate  to  include  two  fish  bypass  sluice 
gates;  sealing  &  modification  of  intake 
gates;  installation  of  automated  systems 
associated  with  the  cooling  water  pump 
standby,  dedicated  air  brake  and  a 
mechanical  trash  rake  system;  and 
replacement  of  various  electrical 
components  including  transformers,  and 
excitation  system  motor  generator  sets. 
There  are  no  substations  or  switchyards 
included  in  the  project.  The  power 
generated  by  the  project  is  transmitted 
from  the  powerhouse  to  the  nearby 
Niagara  Mohawk  substation  for  the 
Queensbury-Hency  Street  34.5  KV 
transmission  line  (FERC  License  No. 
2641). 

4.  The  Feeder  Dam  impoundment  has 
a  surface  area  of  717  acres  (AC),  a 
useable  storage  capacity  of  1690  acre- 
feet  (AF),  a  gross  storage  capacity  of 
10,000  acre- feet,  and  a  normal 
headwater  elevation  of  284.1. 

Replacement  of  the  flashboards  with 
the  rubber  dam  is  projected  to  provide 
16.5%  more  energy  for  the  project.  No 
change  in  the  surface  area  of  the 
impoundmerit  is  expected  as  a  result  of 
the  project. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  expiration  of 
December  31,  1993.  the  Applicant's 
estimated  net  investment  in  the  project 
would  amount  to  $3,096,983. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  in  its 
mill  operation. 

n.  This  notice  also  con.sisls  of  the 
following  standard  paragraphs:  Bl  and 

o.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371. 

8a.  Type  of  Application:  New  Major 
License 

b.  Project  No.:  2572-005 

c.  Date  Filed:  December  17, 1991 

d.  Applicant:  Great  Northern  Paper. 
Inc. 

e.  Name  of  Project:  Ripogenus  Project 

f.  Location:  On  the  West  Branch  of  the 
Penobscot  River  and  Millinocket 
Stream.  Piscataquis  County.  Maine 
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g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-«25(r) 

h.  Applicant  Contact:  Mr.  James 
Carson,  Great  Northern  Paper,  Inc., 
Georgia-Pacific  Corporation, 
Millinocket,  ME  04462.  (207)  723-5131 

i.  FERC  Contact:  Robert  Bell  (RB) 
(202) 219-2806 

j.  Comment  Date:  See  Paragraph  D9 
(May  24, 1993) 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time — see  attached 
standard  paragraph  D9. 

1.  Description  of  Project:  The 
Ripogenus  Project's  principal  features 
consist  of  an  impoundment,  a  dam,  a 
powerhouse,  a  bypass  reach  about  4,730 
feet  long  in  the  Upper  Gorge  area,  and 
appurtenant  facilities.  For  the  existing 
condition,  the  project  has  a  total 
nameplate  generator  capacity  of  37.5 
megawatts  (MVV)  and  an  average  annual 
generation  of  about  234,000  megawatt- 
hours  (MWH).  In  detail,  the  existing  and 
proposed  project  is  described  as  follows: 

(1)  A  concrete  gravity  dam,  totaling 
about  974  feet  long,  consisting  of:  (a)  A 
658-foot-long  ogee  spillway  section  with 
a  crest  elevation  of  929.6  feet  (USGS),  at 
a  maximum. height  of  83  feet,  topped 
with  22  stop-log  gates,  each  about  17 
feet  wide  by  11  feet  high,  and  two  crest 
gates,  each  about  17  feet  wide  by  11  feet 
high;  (b)  a  tunnel  intake  section,  about 
37  feet  long,  having  (i)  a  16-foot- 
diameter  concrete-lined  tunnel  about 
3,850  feet  long,  (ii)  a  surge  tank,  44  feet 
in  diameter  by  104  feet  high,  rising 
about  54  feet  above  grade,  and  (iii)  three 
concrete-lined  steel  penstocks,  10  feet  in 
diameter  and  ranging  about  100  to  136 
feet  in  length,  all  protected  by  (iv) 
trashracks  of  3  by  Vs-inch  steel  bars  with 
2yB-inch  openings;  (c)  a  gate  section, 
179  feet  long,  with  four  deep  waste 
gates,  each  about  14  feet  high  by  6  feet 
wide:  and  (d)  a  100- foot-long  earth 
embankment  with  a  crest  elevation  of 
942.6  feet  (USGS); 

(2)  A  concrete-steel  with  brick 
masonry  powerhouse,  about  76  feet  high 
by  45  feet  wide  by  130  feet  long, 
equipped  with  three  vertical  shaft 
generating  units  totaling:  (a)  A  rated 
capacity  of  51.510  horsepower  (hp);  (b) 
37.530  kilowatts  (kW);  (c)  a  hydraulic 
capacity  of  3.500  cubic  feet  per  second 
(cfs);  and  (d)  a  designed  head  ranging 
from  165  to  175  feet; 

(3)  An  impoundment  of  about  20.8 
miles  long,  having:  (a)  A  surface  area  of 
about  29,270  acres;  (b)  a  gross  storage 
capacity  of  710.000  acre-feet;  (c)  a 
useable  storage  capacity  of  688.705  acre- 
feet;  and  (d)  a  normal  pool  headwater 
elevation  of  941.6  feet  (USGS)  and 
tailwater  elevation  of  758.5  feet  (USGS); 


(4)  A  30.2-mile-long,  115  kilovolt 
(kV),  transmission  line;  and 

(5)  Appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  in  its 
paper  making  plants. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4,  D9. 

0.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington.  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Great  Northern  Paper, 
Inc.  Energy  Research  Building,  1 
Katahdin  Avenue,  Millinocket,  ME 
04462 (207)  723-5131. 

9a.  Type  of  Application:  Transfer  of 
License 

b.  Project  No.:  5679-011 

c.  Date  Filed:  March  22, 1993 

d.  Applicant:  Metals  Selling 
Corporation 

e.  Name  of  Project:  MSC  Power 
Project 

f.  Location:  Quinebaug  River  in 
Windham  County,  Connecticut 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Metals  Selling 
Corporation,  c/o  Robert  E.  Thome,  Esq., 
Somerset  Square,  140  Glastonbury 
Boulevard,  Glastonbury.  CT  06033  (203) 
633-8577 

i.  FERC  Contact:  Hank  Ecton  (202) 
219-2678 

j.  Comment  Date:  May  21. 1993 

k.  Description  of  Proposed  Action: 
Metals  Selling  Corporation  proposes  to 
transfer  the  license  for  the  MSC  Power 
Project  No.  5679  to  Toutant 
Hydropower.  Inc.  This  transfer, 
arranged  by  Robert  E.  Thome,  its 
liquidation  receiver,  to  the  newly 
formed  corporation,  will  better  facilitate 
the  development  and  financing  of 
project  activities. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C. 

10a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  11385-000 

c.  Date  Filed:  February  22,  1993 

d.  Applicant:  Peak  Power  Corporation 

e.  Name  of  Project:  Malin  I  Modular 
Pumped  Storage  Project 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  approximately  26  miles 


southeast  of  the  city  of  Klamath  Falls,  in 
Klamath  County,  Ch^gon.  Sections  22, 
26,  27,  32,  33.  34,  and  35  in  T40S,  R13E; 
sections  5,  8,  and  17  in  T41S.  R13E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Rick  S. 
Koebbe.  Peak  Power  Corporation.  10 
Lombard  Street,  Suite  410,  San 
Francisco,  CA  94111  (415)  362-0887 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827 

j.  Comment  Date:  May  20, 1993 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  75-foot-high  dam  and 
20-foot-high  dam  forming  an  84-acre 
upper  reservoir;  (2)  a  12-foot-diameter, 
7,750-foot-long  tunnel  and  penstock 
connecting  the  upper  reservoir  with  a 
lower  reservoir;  (3)  two  75-foot-high 
dams  and  a  25-foot-high  dam  forming 
the  75-acre  lower  reservoir;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  200  MW;  (5)  a  6-mile-long 
transmission  line  interconnecting  with 
an  existing  PacifiCorp  transmission  line; 
and  (6)  appurtenant  facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $1,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

11a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.:  11386-000 

c.  Date  Filed:  February  22,  1993 

d.  Applicant:  Peak  Power  Corporation 

e.  Name  of  Project:  Malin  II  Modular 
Pumped  Storage  Project 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  approximately  29  miles 
southeast  of  the  city  of  Klamath  Falls,  in 
Klamath  County,  Cfregon.  Sections  2,  3, 
11-17,  20,  21.  23,  and  24  in  T41S,  R13E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r) 

h.  Applicant  Contact:  Mr.  Rick  S. 
Koebbe,  Peak  Power  Corporation,  10 
Lombard  Street,  Suite  410,  San 
Francisco,  CA  94111.  (415)  362-0887 

i.  FERC  Contact:  Mi.  Michael 
Strzelecki,  (202)  219-2827 

j.  Comment  Date:  May  20, 1993 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  130-foot-high  dam  and 
45-foot-high  dam  forming  a  55-acre 
upper  reservoir;  (2)  a  13.5-foot-diameter. 
5.800-foot-Iong  tunnel  and  penstock 
connecting  the  upper  reservoir  with  a 
lower  reservoir,  (3)  a  45-foot-high  dam 
forming  the  52-acre  lower  reservoir;  (4) 
a  powerhouse  with  a  total  installed 
capacity  of  200  MW;  (5)  a  4-mile-long 
transmission  line  interconnecting  with 
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an  existing  PacifiCorp  transmission  line; 
and  (6)  appurtenant  facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $1,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C.  and  D2. 

12a.  Type  of  Application:  PreUimneay 
Permit 

b.  Project  No.:  11388-000 

c.  Date  Filed:  February  25, 1993 

d.  Applicant:  Peak  Power  Corporation 

e.  Name  of  Project:  Malin  III  Modular 
Pumped  Storage  Project 

f.  Location:  Partially  on  lands 
administered  by  the  Bureau  of  Land 
Management,  approximately  22  miles 
southeast  of  the  city  of  Klamath  Falls,  in 
Klamath  County,  Oregon.  Sections  25, 
35,  and  36  in  T40S.  R12E;  sections  30 
and  31  in  T40S,  R13E;  sections  1  and  2 
in  T41S,  R12E;  sections  6-a,  17,  and  18 
in  T41S.  R13E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(aM25(r) 

h.  Applicant  Contact:  Mr.  Rick  S. 
Koebbe,  Peak  Power  Corporation,  10 
Lombard  Street.  Suite  410,  San 
Francisco,  CA  94111.  (415)  362-0887 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827 

j.  Comment  Date:  May  20, 1993 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  50-foot-high  dam  and 
45-aciB  upper  reservoir;  (2)  a  12.5-foot- 
diameter,  9,400-foot-long  tunnel  and 
penstock  connecting  the  upper  reservoir 
with  a  lower  reservoir;  (3)  a  30-foot-high 
dam  and  53-acre  lower  reservoir;  (4)  a 
powertiouse  with  a  total  installed 
capacity  of  200  MW;  (5)  a  5-mile-long 
transmission  line  interconnecting  with 
an  existing  PacifiCorp  transmission  line; 
and  (6)  appurtenant  facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $1,000,000. 

1.  Thifi  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C,  and  D2. 

Standard  Paragraphs 

A4.  Development  Application— Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  estabhshed  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice. 


A5.  Preliminary  Permit— Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit— Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  (1)  and  (9)  and  4.36. 

A9.  Notice  of  Intent— A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit— A  preliminary  pertnit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preHminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene— Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  In  determining  the  appropriate 


action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  tlie 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments. 

Erotests,  or  motions  to  intervene  must 
B  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene— 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS","NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
comjjeting  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  environmental  analysis  at  this  tinie, 
and  the  Commission  is  requesting 
comments,  reply  comments. 
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recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  56  FR 
23108.  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  Hied  with  the 
Commission  within  60  days  htim  the 
issuance  date  of  this  notice.  (May  24, 
1993  for  Project  Nos.  2329-005,  2402- 
003,  2431-008,  2458-009, and  2572- 
005;  May  25,  1993  for  Project  Nos. 
2113-022  and  2506-002).  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (July  6.  1993  for  the 
Project  No.  2402-003;  July  8, 1993  for 
Project  Nos.  2329-005,  2431-008,  2458- 
009,  and  2572-005;  July  9.  1993  for 
Project  Nos.  2113-022  and  2506-002). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS". 

'  RECOMMENDATIONS '.  "TERMS 
AND  CONDITIONS  ■.  or 
•PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NT..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

El.  Filing  and  Service  and  Responsive 
Documents — The  application  is  not 
ready  for  environmental  analysis  at  this 
.  time;  therefore,  the  Commission  is  not 
now  requesting  comments, 


recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  Dear  in  all  capital 
letters  the  title  'TROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the' 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  1027,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Dated:  April  13. 1993.  Washington.  DC. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-9017  Filed  4-16-93;  8:45  ami 
BILUNQ  CODE  e717-01-M 


[Docket  No.  ER93-35a-000] 

Maiacha  Hydro  Limited  Partnership; 
Filing 

April  13. 1993. 

Take  notice  that  on  March  26, 1993. 
Maiacha  Hydro  Limited  Partnership 
filed  an  amendment  to  the  February  5. 
1993  filing  of  its  initial  rate  schedule  for 
sales  of  energy  and  capacity  to  Pacific 
Gas  and  Electric  Company,  submitted 
pursuant  to  Rule  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.207. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 


April  27, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashall. 
Secretary. 
(FR  Doc.  93-9019  Filed  4-16-93;  8:45  am] 

BILUNO  CODE  •717-01-M 

[Docket  No.  ER92-456-002] 

Public  Service  Company  of  Colorado; 
Filing 

April  13.  1993. 

Take  notice  that  on  April  2, 1993, 
Public  Service  Company  of  Colorado 
tendered  for  filing  its  compliance  filing 
in  the  above  referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  27,  1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-9018  Filed  4-16-93;  8:45  ami 
BILUNQ  CODE  triT-OI-M 

[Docket  No.  eR92-781-001] 

Public  Service  Electric  and  Gas  Co.; 
Filing 

April  13. 1993. 

Take  notice  that  on  July  26, 1983  a 
Northeast  Utilities  subsidiary 
Connecticut  Light  and  Power  Company 
tendered  for  filing  an  initial  PSE&G  Rate 
Schedule  #69  for  the  sale  or  purchase  of 
system  energy  from  Public  Service 
Electric  and  Gas  Company. 

In  response  to  discussions  with 
Commission  Staff,  PSE&G  on  March  29, 
1993  unilaterally  tendered  for  filing  a 
Supplemental  Agreement  by  and 
between  Public  Service  Electric  and  Gas 
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Company  and  Northeast  Utilities  which 
reduces  the  maximum  reservation  rate. 

Copies  of  the  filing  were  served  upon 
Northeast  UtiUties  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  27, 1993.  Protests  vtrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  Quhell. 
SecreUay. 
(FR  Doc  93-9020  Filed  4-16-93;  8:45  am) 

■LUNO  COM  •717-«1-«i 


[Docket  No.  RP92-1 34-000] 

Southern  Natural  Gas  Co.;  Informal 
Settlement  Conferenca 

April  13, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  April  20, 1993,  at 
10  a.m.  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street.  NE.,  Washington.  DC.  for 
the  pur}X)se  of  discussing  the 
Mississippi  Canyon  facilities  and 
exploring  the  possible  settlement  of  the 
above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (19  CFR 
385.214). 

For  additional  information,  please 
contact  Betsy  Carr  at  (202)  208-1240  or 
James  A.  Pederson  at  (202)  208-2158. 
Lok  D.  Cashell. 
Secretary. 

IFR  Doc  93-9023  Filed  4-1&-93:  8:45  am) 
MUMO  OOOC  «n7-«1-« 


Offica  of  Fossil  Energy 
[FE  Docket  Na  93-1 2-NQ] 

American  Hunter  Exploration  Ltd.; 
Application  for  Blanket  Authorization 
to  Export  Natural  Gas  to  Mexico 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  February  3, 
1993,  of  an  application  filed  by 
American  Hunter  Exploration  Ltd. 
(American  Hunter)  requesting  blanket 
authorization  to  export  up  to  150  Bcf  of 
natural  gas  to  Mexico  over  a  two-year 
period  beginning  with  the  date  of  first 
export.  American  Hunter  states  it  would 
use  existing  pipeline  facilities  to 
implement  the  proposed  exports  and 
would  advise  DOE  of  the  date  of  first 
deliveries  and  submit  quarterly  reports 
detailing  each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and  EXDE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures,  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  May  19, 1993. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  FE-50. 1000  Independence 
Avenue.  SW..  Washington.  DC  20585 
(202) 586-9478. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  C.  Vass,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy.  Forrestal 
Building,  room  3H-087.  FE-53, 1000 
Independence  Avenue,  SW., 
Washington.  DC  20585  (202)  586- 
9482. 
Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585  (202)  586- 
6667. 

SUPPt^MENTARY  INFORMATION:  American 
Hunter,  a  Delaware  corporation,  is  a 
wholly-owned  subsidiary  of  Canadian 
Hunter  Exploration  Ltd.  with  its 
principal  office  in  Calgary.  Alberta, 
Canada.  The  gas  exported  by  American 
Hunter  would  be  purchased  from  U.S. 
or  Canadian  producers  on  a  short-term, 
spot  market  basis  and  sold  primarily  to 
the  Mexican  national  oil  and  gas 


company,  Petroleos  Mexicanos 
(PEMEX),  but  may  also  be  sold  to  other 
Mexican  gas  customers.  The  Canadian 
gas  would  first  be  imported  into  the 
United  States  under  American  Hunter's 
existing  import  authority.  American 
Hunter  states  that  the  terms  of  the 
contracts  between  itself  and  purchasers 
of  the  exported  gas  would  be  negotiated 
at  arms  length.  Also,  American  Hunter 
may  act  as  the  agent  for  potential 
purchasers  and  suppliers.  American 
Hunter  asserts  that  the  gas  exported 
would  be  surplus  to  U.S.  needs  and  that 
transportation  would  be  performed  by 
existing  pipelines. 

This  export  application  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest  domestic  need  for  the  gas 
will  be  considered  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application, 
should  comment  on  these  matters  as 
they  relate  to  the  requested  export 
authority.  The  applicant  asserts  that 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported  under  the 
proposed  arrangement.  Parties  opposing 
the  arrangement  bear  the  burden  of 
overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  EXDE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  fiom  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
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taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  a  party 
seeking  intervention  may  request  that 
additional  procedures  be  provided,  such 
as  additional  written  comments,  an  oral 
presentation,  a  conference,  or  trial-type 
hearing.  Any  request  to  file  additional 
written  comments  should  explain  why 
they  are  necessary.  Any  request  for  an 
oral  presentation  should  identify  the 
substantial  question  of  fact,  law.  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
proceeding,  and  demonstrate  why  an 
oral  presentation  is  needed.  Any  request 
for  a  conference  should  demonstrate 
why  the  conference  would  materially 
advance  the  proceeding.  Any  request  for 
a  trial-type  hearing  must  show  that  there 
are  factual  issues  genuinely  in  dispute 
that  are  relevant  and  material  to  a 
decision  and  that  a  trail-type  hearing  is 
necessary  for  full  and  true  disclosure  of 
the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  not  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  American  Hunter's 
application  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056  at  the 
above  address.  The  docket  room  is  open 
between  the  hours  of  8  a.m.  and  4:30 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Issued  In  Washington.  DC,  April  12. 1993. 
Clifford  P.  Tomaszewtki. 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 

Programs,  Office  of  Fossil  Energy. 

|FR  Doc.  93-9107  Filed  4-16-93;  8:45  am] 

MLUNQCOOE  M9»-01-M 


Offic*  Of  Hearings  and  Appeal* 

Issuance  of  Decisions  and  Orders 
During  the  Week  of  February  1 
through  February  5, 1993 

During  the  week  of  February  1 
through  February  5. 1993,  the  decisions 
and  orders  summarized  below  were 
issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeals 

/.  Garlin  Commercial  Furnishings.  2/2/ 
93,  LFA-0263 
].  Garlin  Commercial  Furnishings 
filed  an  Appeal  from  a  denial  by  the 
Rocky  Flats  Office  of  the  DOE  of  a 
Request  for  Information  which  the  firm 
had  submitted  under  the  Freedom  of 
Information  Act  (the  FOIA).  In 
considering  the  Appeal,  the  IX3E  found 
that  the  total  amount  bid  on  a 
subcontract  to  supply  office  eouipment 
and  furnishings,  initially  withneld 
under  exemption  4,  should  be  released 
to  the  public. 

fames  L  Schwab.  2/1/93,  LFA-0259, 
LFA-0260 
James  L.  Schwab  filed  a  joint  appeal 
from  two  determinations  issued  to  him 
on  December  24. 1991.  by  the  DOE  Field 
Office.  Nevada  (DOE/NV)  and  on 
December  1. 1992.  by  the  DOE  Field 
Office.  Albuquerque  (DOE/AL).  In  these 
determinations,  DOE/NV  and  DOE/AL 
denied  identical  request  for  information 
filed  by  Schwab  under  the  Freedom  of 
Information  Act  (FOIA).  In  his  joint 
Appeal.  Schwab  contended  that  the 
initial  searches  conducted  by  DOE/NV 
and  DOE/AL  were  inadequate  and 
requested  that  DOE  direct  the 
Authorizing  Officials  to  conduct  new 
searches  for  documents  responsive  to 
his  requests.  In  considering  the  Appeal, 
the  DOE  found  that  the  DOE/NV  and 
DOE/AL  conducted  adequate  searches 
for  responsive  documents.  Therefore, 
the  DOE  denied  Schwab's  Appeal. 

Refund  Applications 

Anchor  Gasoline  Corp./Mamou  Canal 
Center,  et  al..  2/3/93.  RF346-3.  et 
al. 
The  DOE  issued  its  first  Decision  and 
Order  in  the  Anchor  Gasoline  Corp. 
(Anchor)  special  refund  proceeding.  As 
stated  in  the  Decision,  the  DOE  granted 
refunds  totalling  $134,461  to  nine 
applicants. 

Apex  Oil  Co..  Clark  Oil  &■  Refining 
Corp./Dave's  Clark  Service.  Joe's 


Clark  Service.  2/4/93.  RF342-177. 
RF342-288 
The  DOE  issued  a  Decision  and  Order 
granting  two  confiicting  Applications 
for  Refund  filed  by  David  J.  Smith  and 
Joseph  Reiter  in  the  Apex/Clark  special 
refund  proceeding.  In  their 
Applications,  both  claimants  requested 
refunds  for  purchases  of  Clark 
petroleum  products  made  at  10001 
Southwest  Highway.  Oaklawn.  Illinois, 
between  February  1978  and  February 
1980.  Upon  the  DOE's  request.  Mr. 
Smith  definitely  established  that  he  was 
the  dealer  at  the  Oaklawn  location  until 
February  1980  when  he  turned  over  his 
lease  to  Mr.  Reiter.  Therefore,  the  DOE 
granted  Mr.  Smith  a  refund  for  Clark 
purchases  made  between  August  1973 
and  February  1980.  The  DOE  granted 
Mr.  Reiter  a  refund  based  upon 
purchases  he  made  after  February  1980 
only.  The  total  amount  of  the  refunds 
granted  in  this  Decision  was  $5,350 
(comprised  of  $4,037  principal  and 
$1,313  interest). 

Enron  Corp./Growmark.  Inc.,  2/5/93, 
RF340-115 
The  DOE  issued  a  Decision  and  Order 
concerning  a  refund  Application  that 
GROWMARK.  Inc..  had  submitted  in  the 
Enron  Corporation  (Enron)  special 
refund  proceeding.  The  DOE  found  that 
.GROWMARK  is  an  agricultural 
cooperative  operating  for  the  benefits  of 
its  common  shareholder/patrons. 
Accordingly,  the  DOE  granted 
GROWMARK  a  rehind  of  1.29  million 
dollars  based  on  its  total  purchases  from 
Enron  and  required  GROWMARK  to 
pass  through  the  refund  to  its 
shareholder/patrons  on  a  dollar  for 
dollar  basis. 

Good  Hope  Refineries/Consolidated 
Edison  Company  of  New  York.  Inc., 
System  Fuels.  Inc..  2/3/93.  RF339- 
3,  RF339-10 
On  June  28. 1991.  the  DOE  issued  a 
Supplemental  Order  instituting  special 
refund  procedures  for  the  distribution  of 
$9,000,000,  plus  accrued  interest,  which 
Good  Hope  Refineries  (Good  Hope) 
remitted  to  the  DOE  under  the  terms  of 
a  July  31. 1979  Consent  Order.  This 
Decision  and  Order  concerns  the 
Application  for  Refund  filed  by  two 
public  utilities:  Consolidated  Edison 
Company  of  New  York,  Inc. 
(Consolidated  Edison),  and  System 
Fuels.  Inc.  (System  Fuels).  Both 
applicants  have  certified  that  they  will 
pass  on  the  entirety  of  any  refund  to 
their  customers  through  fiiel  adjustment 
clauses  and  will  notify  the  appropriate 
regulatory  body  of  its  receipt. 
Consolidated  Edison  is  eligible  to 
receive  6.9986  percent  of  the  consent 
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order  fund,  or  a  principal  refund  of 
$629,874.  To  this  amount  will  be  added 
$118,435  in  interest;  the  total  refund 
granted  to  Consolidated  Edison  is 
$748,309.  System  Fuels  is  eligible  to 
receive  4.1186  percent  of  the  consent 
order  fund  plus  an  additional  refund 
based  on  7.280,315  gallons  of  Good 
Hope  fuel  oil  purchased  indirectly 
through  two  different  resellers.  Its  total 
principal  is  $408,532.  To  this  amount 
will  be  added  $76,799  in  interest;  the 
total  refund  granted  to  System  Fuels  is 
$485,331.  The  total  of  the  refunds 
granted  in  this  Decision  and  Order  is 
$1,233,640  (comprised  of  $1,038,406  in 
principal  and  $195,234  in  interest). 

Great  Lakes  Carbon  Corp..  2/4/93, 
RR272-68 
The  DOE  issued  a  determination  with 
respect  to  a  Motion  for  Reconsideration 
filed  by  Great  Lakes  Garbon  Corporation 
(GLCC).  In  that  Motion.  GLCC  requested 
a  crude  oil  overcharge  refund  based  on 
its  purchases  of  petroleum  coke  and 
impregnating  pitch,  In  considering  the 
Motion,  the  DOE  applied  a  new 
standard  of  eligibility  for  refunds  in 
crude  oil  overcharge  cases.  Specifically, 
the  DOE  considered  as  eligible  those 
products  that  were  either  covered  by  the 
EPAA  or  purchased  from  a  crude  oil 
refinery.  Since  GLCC  established  that 
both  the  petroleum  coke  and 
impregnating  pitch  were  purchased 
from  a  crude  oil  refinery,  the  DOE 
granted  the  Motion  for  Reconsideration. 
GLCC's  total  refund  was  $2,542,185. 
including  $2,536,635  for  petroleum  coke 
and  $5,550  for  impregnating  pitch. 
Murphy  Oil  Corporation/Bay  Pine 
Marina.  2/3/93,  RF309-1428 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  in  the  Murphy  Oil  Corporation 
special  refund  proceeding  after  the 
December  31, 1992  deadline.  Since  the 
applicant  in  this  case  did  not  show  good 
cause  for  its  lateness,  the  claim  was 
denied. 

Shell  Oil  Co./Atchison.  Topeka  &■  Santa 
Fe  Railway  Co.,  2/3/93.  RF315- 
10018 

The  DOE  considered  an  Application 
for  Refiind  filed  in  the  Shell  Oil  Co. 
(Shell)  refund  proceeding  by  the 
Atchison,  Topeka  &  Santa  Fe  Railway 
Co.  (Santa  Fe).  In  the  Application  for 
Refund,  Santa  Fe  sought  both  a 
"volumetric"and  an  "above-volumetric" 
refund.  Since  Santa  Fe  was  able  to 
satisfactorily  document  its  purchases  of 
diesel  fuel  and  gasoline  fit>m  Shell 
during  the  consent  order  period  and 
show  that  it  was  an  end-user,  the  DOE 
granted  Santa  Fe  a  "volumetric"  refund 
consisting  of  $29,140  in  principal  and 


$13,821  in  interest.  The  DOE,  however, 
denied  Santa  Fe's  above-volumetric 
claim  based  upon  its  allegations  that 
Shell  incorrectly  determined  its 
maximum  allowable  price  for  diesel  fuel 
at  Shell's  Wilmington,  California,  and 
Ciniza,  New  Mexico  refineries.  Santa 
Fe's  claim  was  based  upon  evidence 
that  it  submitted  comparing  the 
purchase  price  of  diesel  fuel  it 
purchased  fix)m  Shell  at  the  Wilmington 
and  Ciniza  refineries  during  May  1973 
to  the  price  at  which  it  purchased  diesel 
fuel  during  the  period  beginning 
January  1974  and  continuing  through 
June  1976  (the  refund  period).  DOE's 
investigation,  however,  revealed  that 
Santa  Fe  was  purchasing  a  different 
grade  and  quality  of  diesel  fuel  from 
Shell  during  May  1973  than  it 
purchased  from  Shell  during  the  refund 
period.  Accordingly,  the  DOE  found  that 
Shell  was  justified  in  differentiating 
between  the  prices  it  charged  for  the 
different  grades  of  diesel  fuel  and  that 
Santa  Fe  had  failed  to  meet  its  burden 
of  establishing  the  validity  of  its  above- 
volumetric  refund  claim. 

Shell  Oil  Company/  Parkway  Shell.  2/3/ 
93.  RR  315-4 
The  DOE  issued  a  Decision  and  Order 
granting  a  Motion  for  Reconsideration  of 
a  previous  determination  in  Shell  Oil 
Company/Parkway  Shell.  Inc..  22  DOE 
1 85.222  (1992)  (Parkway).  In  the 
Motion,  we  denied  the  Application  for 
Refund  filed  by  Marco  Pici,  owner  of 
Parkway  Shell  (Parkway)  during  the 
consent  order  period,  because  he  had 
sold  all  of  the  issued  and  outstanding 
stock  of  the  corporation  in  1988.  In  his 
Motion,  Mr.  Pici  presented  the  DOE 
with  a  June  5, 1989  addendum  to  the 
stock  purchase  agreement  which  placed 
all  of  the  shares  of  stock  of  Parkway  in 
escrow  with  Mr.  Pici's  attorney  until 
May  1, 1993,  or  such  time  as  the 
purchaser,  Igor  Birman,  paid  Mr.  Pici  in 
full.  Mr.  Birman  has  not  as  yet  paid  any 
substantial  part  of  the  $145,000 
promissory  note  and  his  whereabouts 
are  unknown.  Therefore,  the  DOE 
determined  that  the  transfer  of  stock 
was  never  completed,  and  the  right  to  a 
refund  for  Parkway's  purchases 
remained  constructively  the  property  of 
Mr.  Pici.  The  DOE  rescinded  the 
previous  Order  and  granted  Mr.  Pici  a 
refund  of  $948  (comprised  of  $643 
principal  and  $305  interest). 

Texaco  Inc./Jack  Thurman's  Texaco  #1. 
RF321-14994,  Clyde  Jenkins 
Texaco,  RF321-19368.  Airport 
Texaco,  RF321-19427,  Broadway 
Texaco,  2/1/93,  RF321-19428 
The  DOE  issued  a  Decision  and  Order 

in  which  we  modified  a  refund  that  had 


previously  been  granted  to  Clyde 
Jenkins  Texaco  (Case  No.  RF321-5*180) 
and  granted  three  Applications  for 
Refund  that  were  filed  by  Jack  Thurman. 
We  found  that  during  a  portion  of  the 
period  of  time  that  Ms.  Jenkins  claims 
that  her  husband  operated  Jenkins 
Texaco,  the  service  station  was  in  fact 
owned  and  operated  by  Mr.  Thurman 
(Jack  Thurman's  Texaco  #1).  Ms. 
Jenkens  was  therefore  required  to  repay 
$27  to  the  DOE.  Mr.  Thurman  was  also 
granted  refunds  for  Broadway  Texaco 
and  Airport  Texaco.  The  total  of  the 
refunds  granted  to  Mr.  Thurman  was 
$4,196. 

Texaco  Inc/McCormick  and  Sons  Oil 
Co..  Inc..  2/1/93.  RF321-4843 
The  DOE  issued  a  Decision  and  Order 
concerning  an  Application  for  Refund 
filed  on  behalf  of  McCormick  and  Sons 
Oil  Co.,  Inc.  (McCormick),  in  the  Texaco 
Inc.  special  refund  proceeding. 
McCormick  submitted  printouts 
supplied  by  Texaco  showing  its 
purchases  of  various  petroleum 
products.  McCormick  disagreed  with 
the  printout  figures  for  motor  and 
industrial  oils  and  submitted  estimated 
purchase  figures.  The  DOE  determined 
that  because  McCormick  had  supplied 
no  specific  methodology  to  determine 
its  estimated  motor  oil  gallonage  figures 
and  there  was  no  other  method  by 
which  estimated  figures  could  he 
derived,  Texaco's  motor  oil  printout 
figures  would  be  used  to  determine 
McCormick's  approved  gallonage. 
Additionally,  McCormick  submitted  a 
monthly  purchase  schedule  for  its 
purchases  of  diesel  fuel  made  during  the 
period  May  1979  through  January  1981. 
The  IXDE  held  that  McCormick's  claim 
for  these  diesel  fuel  purchases  should  be 
rejected  since  diesel  fuel  was 
decontrolled  on  July  1, 1976,  and  thus 
no  overchai^ges  could  have  been 
incurred  in  sales  made  on  or  after  that 
date.  The  DOE  determined  that 
McCormick  was  eligible  to  receive  a 
refund  equal  to  its  full  allocable  share. 
McCormick  was  granted  a  refund 
totalling  $2,394  ($1,782  principal  plus 
$612  interest). 

Texaco  Inc./W.B.  Distributors  Inc..  2/3/ 
93,  RF321-16828 
The  DOE  issued  a  Decision  and  Order 
granting  an  Application  for  Refund  filed 
by  W.B.  Distributors  Inc.  in  the  Texaco 
Inc.  Subpart  V  special  refund 
proceeding.  This  Application  for  Refund 
was  considered  in  combination  with 
three  previously-granted  Applications 
for  Refund  filed  by  W.B.  Distributors 
Inc.  in  the  Texaco  proceeding  in  order 
to  determine  one  allocable  share  for 
W.B.  Distributors  Inc.  as  well  as  its 
appropriate  presumption  of  injury  level. 
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As  a  result.  W.a  Distributor  Inc's  claim 
fall  t^tliin  the  medium-range 
presumption  of  injury,  thereby  making 
W.B.  Distributors  Inc.  eligible  for  a  total 
rehind  of  $10,000  plus  interest.  The 


amount  of  W.F.  Distributors  Inc's 
refund  for  the  present  Application  was 
calculated  by  subtracting  the  principal 
refund  amount  granted  in  the  three 
previous  Applications  for  Refund  fttim 


$10,000  thereby  arriving  at  a  refund 
amount  of  $8,42Q  ($6,273  in  principal 
and  $2,155  in  interest)  for  the  present 
Application. 


Refund  Applications 

The  OfHce  of  Hearings  and  Appeals  issued  the  following  Decisions  and  Ordes  concerning  refund  applications,  which 
are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and  Orders  are  available  in  the  Public  Reference  Room 
of  the  Office  of  Hearings  and  Appeals. 

AsNey  Borough „ „ RF272-«2905 

Allartlc  RichfteW  Conpany/Bennie  Caudto  et  ai _ RF304-13362 

Allan«ic  RicMield  Company/ Lyndon's  Arco  el  ai  RF304-10237 

Belmort  PMic  Schools 

Big  Bay  Oe  Noc  School  District 

Bnx»  Kennedy  Sand  And  Gravel  et  ai 

Capitol  Windows  et  al 

Cartef  Trucking  Co..  Inc  

AC-8erwicl<  TransportefS.  Inc 

Qtyof  BadAxe 
City  of  Blueltetd 


RF272-81591 

RF272-e2474 

RF272-74636 

RF272-77992 

RF272-78546 

RF272-e0926 

RF272-e2689 

^     ._ ^.^  - -..     RF272-82688 

Oy  o«  Brookvme „ „ RF272-82671 

Ctty  of  Iron  Mountain  

City  0*  Mattapoiselt 

City  of  Pine  Island 

City  of  Port  Nechee 

City  of  Seal  Beach  et  ai 

Clartt  Oil  &  Refining  CorpTHeibs  Claik  et  al  

Enron  CofpTCoastal  States  Tradmg.  Inc 

Derby  Refining  Company ._. 

Gulf  Oil  Cocporation/TJavid's  Gulf  „ > !CZ 

Gulf  OH  Corporalion^Enloes  GuH  „ „ „.. 

Guif  Ol  CorporaUon/Hawthome  Gulf 

Goof/sGulf _ 

Gulf  Oi  Corpofation/Ogbum  Station  Guif 

Gulf  OH  Corpofation/Pate's  Gulf  

Gutlenberg  Connnunity  School  District  et  al 

Ingram  Materials  Co.  et  al  

Kings  ConsoBdated  School  District  144  et  al  

Logan  Township 

Long  Lai^e  Central  School „„ _ ^Z.'..""~'... 

Mu«phy  OH  CorpTFranlts'  Grocery  et  ai ^".... 

Puget  Sound  Freight  Lines.  Inc .""" 

Springs  Industries,  inc _ „ 

RaintwwCity „ 

SL  Frands  Irxlian  School  et  al  "!""!!"" 

Sweet  Springs  School  District  R-7  et  ai  ......~.". 

Texaco  incJAi's  Texaco 

Texaco  IncTB  &  B  Texaco Z.™!!!.>!Z 

B  4  B  Texaco 


RF272-82665 

RF272-82657 

RF272-62719 

RF272-62685 

RF272-82800 

RF342-167 

RF340-63 

RF34a-178 

RF30O-13406 

RF300-17531 

RRaOO-222 

RR300-223 

RR300-207 

RF300-20854 

RF272-ei705 

RF272-80895 

RF272-79181 

RF272-82661 

RF272-e2673 

RF309-1194 

RF272-S2577 

RF272-83739 

RF272-82641 

RF272-80741 

RF272-79724 

RF321-19585 

RF321-17873 


..  ,      ^^ ; ■•• - - - ~ _ RF321-18370 

Texaco  mcJCmtori  Wnpiemerrt  Co.  et  ai  RF321-16094 

Texaco  IncyOranTs  Texaco  Service  Station  e(  al  „ 'l.'!!!.."!!!!!.""!!"".""!!!."!"!""!.!!!!"!"!."!!Z!!  RF321-16460 

Texaco  IrKTNorttvtowrw  Plaza  Texaco  et  ai ..'.'""""" RF321-15329 

Texaco  (ncTRea  and  Deridi,  Inc  !.""!™."!.""!!!!"!!!!"!."!"!!!!!!!!!!!" RF321-19576 

Texaco  IncyRoadrunoer  Tnx*  Stop,  Inc.  et  al  RF321-12901 

The  Singer  Company „ "ZZIZIZZZZZ.  RF272-19009 

The  S«ger  Company R0272-1 9009 

Town  of  Topsham    „_ _ RF272-82692 

Village  of  New  Paltz ._ „ RF272-82694 


02/02J93 
02A)4/93 
02/02/93 
02/05/93 
02/01/93 
02/04/93 
02J05/93 
02/02/93. 


02/02/93 
02A)2/93 
02AJ2«3 
02A)1/93 
02/01/93 
02/01/93 
02/01/93 
02/05/93 
02A)3/93 
02/04/93 


02/05«3 
02A)4/93 
02J03/93 


02A)2/93 
02/01/93 
02/05/93 
02/03«3 
02/03/93 
02/01/93 
02/02«3 
02/031^93 
02A)3/93 


02/02/93 
02A)3/93 
02/05/93 
02/04/93 
02/02/93 


02A)1/93 
02A)2/93 
02A)3/93 
02/04/93 
02/01/93 
02A)1/93 


02A)1/93 
02/02/93 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 


Name 

Case  No. 

Beta  Energy  Corporation  .„. 
BilTs  Texaco 

LRO-0002 
RF321-13652 

Boorque'8  Gulf  Service  il  .. 
Butler's  A**W^  

RF300-14614 
RF30i4-75 

Daniel  BuMng  Texaco 

RF321-19375 

Dollar  &  Rogers  Construc- 
tion. 

G.W.  Townserxj  Lease 
Service. 

Gardner's  Texaco 

Heart  of  America  Northwest 

Jack  E.  Ouaresma  

Loertscher  Oil  Co 

MUey  Muffler  Shop  

IMinit  Saver  #2 

Minute  Saver  Store  


Case  No. 


RF272-67773 

RF300-17039 

RF321-13352 

LFA-0266 

RF304-54 

RF321-13444 

RF321-110e5 

RF300-14619 

RF30O-14618 


Name 

Case  No. 

Monument  Texaco  

RF321-10915 

Northgate  Arco _ 

RF304-140 

Ruscho  Shell „ „ 

RF31 5-6654 

Savilla's  1-64  Texaco 

RF321-11867 

Soulhwick-Toiland  Schools  . 

RF272-79790 

Wayne    Highlands    School 

RF272-79887 

DtstricL 

West  End  Texaco  11  and  #2 

RR321-3S 

Whiting  Oil  Corporation 

RF304-13467 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
Monday  through  Friday,  between  the 
hours  of  1  pjn.  and  5  p.m.,  except 
Federal  holidays.  They  are  also 
available  in  Energy  Management. 
Federal  Energy  Guidelines,  a 
commercially  pubUshed  loose  leaf 
reporter  system. 

Dated- Aprill  2, 1993. 
G«org0  B.  Brecnay, 

Director,  Office  of  Hearings  and  Appeals. 
[PR  Doc  93-9106  Filed  4-16-93;  8:45  am] 
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Issuanc*  of  Decisions  and  Orders 
During  the  Weeic  of  IMarch  1  Through 
March  5, 1993 

During  the  week  of  March  1  through 
March  5, 1993  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals  and  applications  for 
other  reUef  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  list  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 

Appeala 

Barton  J.  Bernstein,  03/05/93,  LFA-0014 

Barton  J.  Bernstein  filed  an  Appeal 
from  a  denial  by  the  Director  of  the 
Office  of  the  Executive  Secretariat,  of  a 
request  for  information  that  he  filed 
under  the  Freedom  of  Information  Act 
(FOIA).  In  his  Appeal.  Professor 
Bernstein  challenged  the  Director's 
withholding  of  certain  portions  of  three 
documents  written  in  1949, 1950  and 
1954  in  the  possession  of  the  DOE.  As 
the  result  of  an  appellate  review  of  the 
documents,  the  DOE  determined  that 
some  of  the  deleted  information  could 
now  be  declassified  and  released. 
However,  other  withheld  portions  are 
Restricied  Data  under  the  Atomic 
Energy  Act  of  1954  concerning  nuclear 
weapons  design,  yield,  and  test 
objectives,  and  therefore  are  exempt 
from  mandatoiy  disclosure  under 
Exemption  3  of  the  FOIA.  Accordingly, 
the  Appeal  was  granted  in  part  and 
denied  in  part. 

Federal  Sources.  Inc.,  03/04/93,  LFA- 
0270 

Federal  Sources,  Inc.  (Federal)  filed 
an  Appeal  from  two  determinations 
issued  to  it  by  the  Office  of  Placement 
and  Administration  (OPA),  a  unit  of  the 
Headquarters  Procurement  Operations 
of  the  Department  of  Energy.  The 


determinations  denied  Federal's  request 
for  Agency  Procurement  Requests 
(APRs)  filed  under  the  Freedom  of 
Information  Act.  In  its  Appeal,  Federal 
challenged  the  OPA's  application  of 
Exemption  5  to  the  requested  APRs.  In 
considering  the  Appeal,  the  Office  of 
Hearings  and  Appeals  found  that  the 
OPA  failed  to  explain  the  reasons  why 
it  concluded  that  the  requested 
documents  were  predecisional  and 
deliberative  and  therefore  exempt  from 
mandatory  disclosure  under  Exemption 
5.  Therefore,  Federal's  Appeal  was 
granted  and  the  matter  remanded  to  the 
Office  of  Placement  and  Administration 
for  either  prompt  release  of  the 
requested  documents  or  a  new 
determination  that  specifically  explains 
the  application  of  Exemption  5. 

Hanford  Education  Action  League,  03/ 
05/93,  LFA-0269 

The  Hanford  Education  Action  League 
(HEAL)  filed  an  Appeal  from  a 
determination  issued  to  it  by  the 
Richland  Field  Office  of  the  Department 
of  Energy  (DOE)  in  response  to  a 
Request  for  Information  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  Appeal,  the 
DOE  found  that  the  Richland  Field 
Office  only  considered  one  of  at  least 
three  documents  that  might  be 
responsive  to  HEAL's  FOIA  request. 
Further,  although  the  one  document  that 
the  Richland  Field  Office  reviewed  was 
withheld  in  its  entirety  under 
Exemption  5,  it  appears  that  the 
document  contains  non-exempt 
material.  Accordingly,  the  Appeal  was 
granted  in  part,  and  remanded  to  the 
Richland  Field  Office  to  determine 
which  document(s)  HEAL  seeks,  and  to 
either  release  the  responsive 
document(s)  or  issue  a  new 
determination  explaining  its  reason(s) 
for  withholding  material. 

Hanford  Education  Action  League.  03/ 
05/93,  LFA-0085 

Hanford  Education  Action  League 
(HEAL)  filed  an  Appeal  from  a  denial  by 
the  Deputy  Assistant  Secretary  for 
Nuclear  Materials  (now  the  Deputy 
Assistant  Secretary  for  Facilities)  of  the 
Office  of  the  Defense  Programs,  of  a 
request  for  information  that  it  filed 
under  the  Freedom  of  Information  Act 
(FOIA).  In  considering  the  portions  of 
the  Appeal  that  concern  information 
that  was  withheld  as  Unclassified 
Controlled  Nuclear  hiformation  (UCNI) 
pursuant  to  Exemption  3  of  the  FOIA, 
the  DOE  determined  that  the  deleted 
information  is  no  longer  UCNI  and  may 
now  be  released.  Accordingly,  the 
Appeal  was  granted. 


Refund  Applications 

Apex  OH  Co.,  Clark  Oil  6r  Refining 
Corp./Raymond  Earl  Knaeble,  Jr., 
03/05/93,  RF342-308 
The  DOE  issued  a  Decision  and  Order 
denying  an  Application  for  Refund  filed 
on  behalf  of  Raymond  Earl  Knaeble,  Jr., 
in  the  Apex/Clarit  special  refund 
proceeding.  In  the  application,  the 
applicant  estimated  his  total  gallonage 
figure  using  an  estimation  tedinique 
developed  by  Federal  Refunds,  Inc. 
(FRI).  The  DOE  determined  that  FRI's 
estimation  technique  was  based  upon 
generalizations  and  faulty  assumptions 
and  was  therefore  unacceptable. 
Moreover,  Mr.  Knaeble's  estimated 
gallonage  figure  was  unreasonably  high, 
when  considered  among  the  universe  of 
Clark  dealers  during  the  refund  period. 
Because  the  applicant  failed  to  establish 
a  reasonable  volume  of  Clark  product 
during  the  refund  period,  the 
Application  for  Refund  was  denied. 

Good  Hope  Befineries/TransAmerican 
Natural  Gas  Corporation,  03/05/93, 
BF339-13 
The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
an  Application  for  Refund  filed  by 
TransAmerican  Natural  Gas  Corporation 
(TransAmerican)  in  the  Good  Hope 
Refineries  (Good  Hope)  special  refund 
proceeding.  In  that  Decision.  DOE 
denied  TransAmerican 's  claim  for  a 
refund  based  on  purchases  made  by  its 
predecessors,  two  affiliates  of  Good 
Hope.  The  DOE  rejected 
TransAmerican 's  argument  that  its 
affiliate  relationship  with  Good  Hope 
was  severed  by  events  that  occurred  in 
connection  with  the  bankruptcy 
proceeding  involving  Good  Hope  and 
TransAmerican.  The  DOE  concluded 
that  TransAmerican  was  barred  from 
partaking  in  any  consent  order  funds 
remitted  by  its  affiliate.  Good  Hope,  to 
ensure  that  settlement  funds  not  be 
returned  directly  or  indirectly  to  Good 
Hope. 

Texaco  Inc./Craig's  Texaco  Service. 
Kinerd's  Texaco,  Walker's  Texaco, 
03/01/93,  HR321-J6.  RR32J-34, 
RR321-45 
Three  Texaco  retailers  each  filed  a 
Motion  for  Reconsideration  of  a 
Decision  and  Order  that  denied 
duplicate  refund  applications  that  each 
had  previously  filed  in  the  Texaco  Inc. 
special  refund  proceeding.  In  the 
Motions,  the  retailers  stated  that  they 
had  signed  the  second  refund 
application,  and  certified  in  it  that  no 
other  application  had  been  filed, 
because  they  were  confused  and 
believed  that  they  had  to  complete  the 
second  form  to  receive  a  refund.  In 
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considering  the  Motions,  the  DOE  found 
that  the  retailers  did  not  file  the  second 
application  for  the  purpose  of  obtaining 
a  duplicate  refund.  Accordingly,  the 
Motions  for  Reconsideration  were 
approved  and  the  retailers  were  granted 
refunds  totalling  $9,367  (including 
accrued  interest). 

Texaco  Inc./Spiegel  OH  Corp. — NJ., 
SOS  Oil  Corp.,  M.  Spiegel  &  Sons 
OH  Corp..  Big  Three  Truck  Plaza, 
03/04/93.  BF32i-7014.  RF321- 
7016,  BF321-7269.  RF321-17030 

The  Office  of  Hearings  and  Appeals 
(OHA)  of  the  Department  of  Energy 


issued  a  Decision  and  Order  concerning 
Applications  for  Refund  that  were  Gled 
in  tne  Texaco  refund  proceeding  by 
Spiegel  Oil  Corp.^^.J.  (Case  No. 
RF321-7014),  SOS  Oil  Corp.  (Case  No. 
RF321-7016),  M.  Spiegel  &  Sons  Oil 
Corp.  (Case  No.  RF321-7269).  three 
affiliated  resellers  of  Texaco  refined 
petroleum  products,  and  by  Big  Three 
Truck  Plaza  (Big  Three)  (Case  No. 
RF321-17030).  In  the  Decision,  the 
OHA  granted  SOS'  application,  denied 
the  Spiegel  Oil  Corp.—N.J.  application 
for  insufficient  doomientation,  and 
dismissed  M.  Spiegel  &  Sons  Oil  Corp.'s 
application  for  failure  to  submit 


necessary  information.  The  OHA 
determined  that  Big  Three  purchased  its 
Texaco  refined  petroleum  products  on 
an  indirect  basis  from  SOS  Oil  Corp. 
and  its  affiliates,  and  that  Big  Three  was 
therefore  entitled  to  a  refund.  However, 
because  SOS  and  its  affiliates  purchased 
only  an  estimated  10%  of  their  refined 
petroleum  products  fi-om  Texaco  during 
the  refined  period,  the  OHA  used  a 
reduced  per-gallon  volumetric  amount 
to  calculate  Big  Three's  refund.  SOS  was 
granted  a  refund  of  $21,026  and  Big 
Three  was  granted  a  refund  of  $4,205. 


Refund  Applications 


The  Office  of  Hearings  and  Appeals  issued  the  following  Decisions 
which  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  and 
Room  of  the  Office  of  Hearings  and  Appeals. 

AdanSc  RictiAeU  Company/Sherer  Oil  Company.  Inc  „ „ 

Ringer  Trt-State  Ot  Co.,  Inc  „ 

AUantJc  RichfteW  Company/Tom  Moore's  Arco . ^ 

C.E.  Anderson  et  al  ....„ „ ... 

Ctei*  Oi  &  Refining  CorpXlasameffca  Services,  Inc 

Good  Hope  Reflneries/Howard  OH  Company.  Inc _ „ 

Exxon  Company,  USA  

GuH  Oil  Corporat)on/S(«  Quif  et  ai  

GuM  Oil  Corjxxatton/Wenham  Transportation,  Inc  ,. 

Muroc  Joint  Unified  at  al _ „ _.. 

Roiand  B.  Graves  el  al „ 

Shea  Oil  Company/Abrams  She«  Sen^lce— Chuck's  SheB . 

She«  Oa  Company/Uoyds  Shell  

St  Marys  Ukrainian  CalhoUc  et  al  

Texaco  kKTBerger's  Texaco  Service  et  al .„, „ __ 

Texaco  ktcJBrown  Deit>y  Taxaco  et  al  „ 

Texaco  IncTEl  Capitan  Texaco  et  al  _.. 

Texaco  IncTThe  BosweN  OH  Company  M  al _. 

Texaco  IncTW.H.  Lo%wery  Texaco  et  al  

Texaco  locAA/est  Brothers  Texaco  et  al  „ _ „ „ 


and  Orders  concerning  refund  applications, 
Orders  are  available  in  the  Public  Reference 


RF304-7901 

03A>2/93 

RF304-13602 

RF304-13509 

03/05/93 

RF272-«0001 

03A)5/93 

RF342-194 

03/05/93 

RF33^15 

03/05/93 

RF339-16 

RF300-14564 

03A)2/93 

RF30O-12903 

03/05/93 

RF272-79033 

03A)1/93 

RF272-90210 

03/05/93 

RF31 5-7857 

03/04/93 

RF315-10278 

oyoAm 

RF272-90431 

03/05/93 

RF321-58 

03A)1/93 

RF321 -17844 

03/04/93 

RF321-1607 

03/04/93 

RF321-13029 

03/01/93 

RF321-5610 

03«)1/93 

RF321-10867 

03A)4/93 

Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Amertean  Lumber  Company 

RF324-55 

Ardoin's  Gulf „ 

RF30O-16152 

Bametrs  Grocery  

RF300-16237 

City  ol  McGehee  

RF272-87861 

East  Cokxna  School  Oistrk:t 

12. 
Martins  Grocery 

RF272-60132 

RF300-16477 

r4ewark  GuN  

RF300-14628 

Peail  Oi  Company  ..„ _.. 

RF304-13474 

Sam's  Mini  Mart 

RF30O-17319 

Sigman's  Gulf  t2 

RF300-13546 

Sportsmen  Center 

RF300-172B8 

State  Une  Sen^ice.  Inc  ^ 

RF30O-165e3 

State  Line  Seo^k».  Inc 

RR300-22S 

Timl)ertMid  Gulf 

RF30O-14988 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue  SW..  Washington.  DC  20585. 


Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 

Dated:  April  13. 1993. 
G«orge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
(PR  Doc.  93-9109  Filed  4-16-93;  8:45  ami 

BIUJNOCOOC  MSO-01-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FfU.-4609-7] 

Public  Water  System  Supervision 
Program;  Program  Revision  (or  the 
State  of  Nevada 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  decision  and 
opportunity  for  hearing. 


summary:  Notice  is  hereby  given  that 
the  State  of  Nevada  is  revising  its 
approved  State  Public  Water  System 
Supervision  Program.  Nevada  has 
adopted  a  drinking  water  regulation 
which  requires  filtration  and 
disinfection  of  surface  water  systems 
and  of  ground  water  systems  infiuenced 
by  surface  water.  The  state  regulation 
corresponds  to  a  National  Primary 
Drinking  Water  Regulation  promulgated 
by  EPA  on  June  29, 1989  (54  FR  27527). 
O'A  has  determined  that  the  State 
program  revision  is  no  less  stringent 
than  the  corresponding  federal  rule. 
Therefore,  EPA  has  tentatively  decided 
to  approve  the  State  program  revision. 
Furthermore,  EPA  hereby  ratifies  all 
state  filtration  determinations  that  were 
made  purauant  to  the  rule  by  the  State 
of  Nevada  prior  to  this  notice. 

All  Interested  parties  are  invited  to 
request  a  public  hearing  on  EPA's 
decision  to  approve  the  state  program 
revision  and  the  filtration 
determinations  that  have  been  made 
pursuant  to  the  rule.  A  request  for  a 
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public  hearing  must  be  submitted  by 
May  19.  1993  to  the  Regional 
Administrator  at  the  address  shown 
below.  Insubstantial  reauests  for  a 
hearing  may  be  denied  by  the  R^ionel 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  hi*/ 
her  own  motion,  this  detennination 
shall  become  effective  May  19. 1993. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (i)  The  name, 
address*  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or.  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  o^icial  of  the 
organization  or  other  entity. 
AOORESSCES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30 
a.ni.  and  4  p.m.,  Monday  through 
Friday,  at  the  following  offices:  Bureau 
of  Health  Protection  Services,  505  E. 
King  St..  Carson  City.  Nevada  89710; 
and  EPA,  Region  IX.  Water  Management 
Division.  Water  Supply  Section  (W-6- 
1).  75  Hawthorne  Street.  San  Francisco, 
California  04105. 

FOR  FURmER  MFORMATION  CONTACT: 
Corine  Li,  EPA.  Region  DC.  at  the  San 
Francisco  address  given  above  or  by 
telephone  at  (415)  744-1858. 

(Sec  1413  of  the  Safe  Drinking  Water  Act  as 
amended  119861;  and  40  CFR  142.10  of  the 
National  Primary  Drinking  Water 
Regulations) 

Dated:  April  8. 1993. 
lohnCIVte. 

Acting  Regional  Administrator. 

(PR  Doc  93-9045  Filed  4-15-93;  8:45  am) 

BtUJNOCOOC 


[FRL-461S-2] 

The  Policy  Integration  Project  ol  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Lead  Subcommittee;  Open  Meetings 
May  5  and  19. 1993 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  the 
Environmental  Protection  Agency  gives 
notice  of  the  location  of  two  meetings  of 
the  Lead  Subcommittee  announced  in 
the  Federal  Register  on  March  17. 1993. 
The  first  meeting,  scheduled  for  May  5, 
1993  from  8:30  a.m.  to  S  p.m..  will 
present  anopportunity  for  the  public  to 


make  5  minute  oral  statements  to  the 
subcommittee  and  will  be  held  at  the 
Conference  Center,  ASAE  Building. 
1575  I  Street  NW.,  Washington,  DC.  The 
second  meeting,  to  be  held  May  19  from 
9  a.m.  to  5  p.m.  will  be  held  at  the 
Radisson  Plaza  Hotel  at  Mark  Center, 
5000  Seminary  Road,  Alexandria,  VA. 

The  EPA  announced  the  formation  of 
the  Policy  Integration  Project  in  the 
March  17  Federal  Register  and 
described  its  purpose  and  goals.  In  that 
notice,  the  EPA  also  described  the 
general  issue  areas  that  the  Lead 
Subcommittee  would  address.  To  clarify 
that  statement  of  purpose,  the  Lead 
Subcommittee's  mission  is  to  examine 
how  EPA  can  best  operate  io  a 
coordinated  public  and  private  response 
to  lead  exposure.  The  Subcommittee 
will  not  address  issues  regarding  the 
toxicological  properties  of  4^d.  nor  was 
it  formed  to  make  recommendaticms 
about  specific  standards  formulated  or 
being  formulated  by  the  EPA  or  other 
Federal  Agencies.  At  the  May  5  meeting, 
members  of  the  public  will  have  the 
opportunity  to  make  5-minute  oral 
presentations.  The  Subcommittee  is 
particularly  interested  in  hearing  oral 
presentations  on  the  following  topics: 
Moving  from  case  identification  to 
primary  lead  exposure  prevention; 
abatement  of  lead-based  paint  hazards; 
populations  at  high  risk  of  lead 
poisoning;  abating  occupational  lead 
hazards:  and  research  needed  to  prevent 
lead  poisoning. 

WRITTEN  rOMMCWTS:  Members  of  the 
public  are  invited  to  provide  written 
comments  for  consideration  by  the 
Subcommittee.  Written  comments  will 
be  accepted  by  the  Subcommittee  up  to 
May  5,  however,  the  Subcommittee  will 
be  able  to  review  written  comments 
submitted  before  April  23  before  the 
May  5  public  meeting  and  ask  questions 
at  that  meeting  based  on  those  written 
comments.  Submit  20  copies  of  written 
statements  to:  Andrew  Otis,  EPA  5 
public  meeting  and  ask  questions  at  that 
meeting  ba.sed  on  those  written 
comments.  Submit  20  copies  of  written 
statements  to:  Andrew  Otis.  EPA  Office 
of  Policy.  Planning,  and  Evaluation 
(PM-219),  U.S.  EPA,  401  M  Street  SW.. 
Washington.  DC  20460  (phone  202/260- 
4332).  Copies  of  material  provided  to  or 
developed  by  the  Subcommittee  may  be 
obtained  from  Mr.  Otis  at  the  atx>ve 
address. 

ORAl.  STATEMENTS:  Members  of  the 
public  are  invited  to  make  5  minute  oral 
statements  at  the  May  5  meeting.  To 
reserve  a  space  on  the  agenda,  persons 
wishing  to  make  a  brief  oral 
presentation  must  contact  Donna  A. 
Fletcher.  Designated  Federal  Official. 


Office  of  Cooperative  Environmental 
Management  (A101^6).  U.S.  EPA. 
Washington,  DC  20460  (phone  202/260- 
6883,  fax  202/260-6882)  no  later  than 
April  23.  Speakers  should  provide  20 
copies  of  a  written  statement  to  Ms. 
Fletcher  at  the  time  of  the  meeting  for 
distribution  to  the  members  of  the 
Subcommittee.  Oral  statements  should 
supplement  the  vmtten  statements. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  should  contact  either  Mr.  Otis 
or  Ms.  Fletcher  at  their  respective  phone 
numbers  and  addresses  shown  above. 
Abby ).  Pimie, 

NACEPT  Designated  Federal  Official. 
(PR  Doc.  83-9048  Filed  4-lfr-93;  8:45  am] 

BHJJNO  COOe  •MO-SO-M 


FRL-4615-1J 

Annual  Conference  on  Analysis  of 
Pollutants  In  the  Environment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  conference. 


SUMMARY:  The  Office  of  Science  and 
Technology  will  hold  the  "16th  Annual 
EPA  Conference  on  Analysis  of 
Pollutants  in  the  Environment"  and  the 
"Oil  and  Grease  Workshop"  to  discuss 
all  aspects  of  environmental 
measurement  The  conference  and 
workshop  are  open  to  the  public 
DATES:  The  conference  will  be  held  on 
May  4-6, 1993,  from  8:30  am  to  4:45 
pm.  The  workshop  will  be  held  on  May 
4, 1993  from  1  pm  to  5  pm. 
ADDRESSES:  The  meeting  and  workshop 
will  be  held  at  the  Norfolk  Marriott 
Waterside  Hotel,  235  East  Main  Street. 
Norfolk.  Virginia. 

FOR  FURTHER  MFORMATION  CONTACT: 
Conference  arrangements  are  being 
coordinated  by  O^den  Environmental 
and  Energy  Services  Company,  Inc.,  an 
EPA  contractor.  For  information  on 
registration,  hotel  rates,  transportation, 
social  events  and  reservations  call 
Ogden's  Conference  Service  Line  at 
(703)  246-0751.  If  you  have  technical 
questions  regarding  the  conference 
pro^m  or  workshop  please  contact 
William  Telliard.  Office  of  Science  and 
Technology  (WH-552),  telephone  (202) 
260-7120.  fax  (202)  260-7185. 
SUftPLEMENTARY  MFORMATION:  The 
conference  is  designed  to  bring  together 
representatives  of  regulated  industries, 
commercial  environmental  laboratories, 
state  and  Federal  regulators,  and 
environmental  consultants  and 
contrectore  to  discuss  all  aspects  of 
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environmental  measurement  with  a 
particular  focus  on  analytical  methods 
and  related  regulatory  issues.  This 
year's  conference  will  concentrate  on 
the  following  topics:  herbicides, 
dioxins,  and  PCBs,  detection  levels  and 
laboratory  accreditation,  metals  and 
organo-metallics,  radiochemistry  and 
drilling  muds,  unusual  matrices,  matrix 
interferences  and  sample  collection, 
performance-based  methods  and 
pollutants  in  soil  and  groundwater, 
while  the  workshop  will  cover 
alternative  solvents  to  Freon-113  for  the 
determination  of  "oil  and  grease". 


JuiiM  A.  Hanlon. 

Acting  Director,  Office  of  Science  and 

Technology. 

[FR  Doa  93-9047  Filed  4-16-93:  8:45  ami 


BNJJNQ  COOC  WM-eO-M 


[FRL-4614-2] 

Public  Water  Supply  Supervision 
Program  Revision  for  the  State  of 
Mississippi 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Mississippi  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program. 
Mississippi  has  adopted  drinking  water 
regulations  for  L,ead  and  Copper,  and 
Phase  n  (lOCs/SOCs).  EPA  has 
determined  that  these  sets  of  State 
program  revisions  are  no  less  stringent 
than  the  corresponding  federal 
regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  May  19, 1993 
to  the  Regional  Administrator  at  the 
address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made 
May  19, 1993,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after 
publication  in  the  Federal  Register. 

Any  request  for  a  public  hearing  shall 
include  the  following: 

(1)  The  name,  address,  and  telephone 
n'<mber  of  the  individual,  organization, 
or  other  entity  requesting  a  hearing; 

(2)  A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 


Administrator's  determination  and  a 
brief  statement  of  the  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing; 

(3)  The  signature  of  the  individual 
making  the  request,  or,  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

Mississippi  State  Department  of  Health, 

Division  of  Water  Supply,  P.O.  Box  1700, 

Jackson,  Mississippi  39205. 
Environmental  Protection  Agency,  Region  IV, 

345  Courtland  Street  NE.,  Atlanta,  Georgia 

30365. 

FOR  FURTHER  INFORMATK>N  COrfTACT: 
Philip  H.  Vorsatz,  EPA,  Region  IV 
Ehinking  Water  Section  at  the  Atlanta 
address  given  above  or  at  (404)  347- 
2913. 

(Sec.  1413  of  the  Safe  Drinking  Water  Act,  as 
amended  (1986),  and  40  CFR  parts  141  and 
142  of  the  National  Primary  Drinking  Water 
Regulations) 

Dated:  March  3, 1993. 
Patrick  Tobin, 

Acting  Regional  Administrator,  EPA,  Region 
IV. 
(FR  Doc.  93-^701  Filed  4-16-93;  8:45  am) 

BttJJNG  CODE  6660-fiO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  E)eposit  Insurance 

Corjsoration. 

ACTION:  Notice  of  information  collection 

submitted  to  0MB  for  review  and 

approval  under  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
OMB  review  for  the  information 
collection  system  described  below  . 

Type  of  Review:  Extension  of 
expiration  date  without  any  change  in 
substance  or  method  of  collection. 

Title:  Application  pursuant  to  section 
19  of  the  Federal  Deposit  Insurance  Act. 

Form  Number:  FDIC  6710/07. 

OMB  Number:  3064-0018. 

Expiration  Date  of  OMB  Clearance: 
June  30, 1993. 


Frequency  of  Response:  On  occasion. 

Respondents:  Insured  depository 
institutions 

Number  of  Respondents:  90. 

Number  of  Responses  Per 
Respondent:  l. 

Total  Annual  Responses:  90. 

Average  Number  of  Hours  Per 
Response:  16. 

Total  Annual  Burden  Hours:  1,440. 

OMB  Reviewer:  Gary  Waxman,  (202) 
395-7340,  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(3064-0018),  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft.  (202) 
898-3907,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  these 
collections  of  information  are  welcome 
and  should  be  submitted  before  June  18, 
1993. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPt^MENTARY  MF0RMAT10N:  The  FDIC 
is  requesting  OMB  approval  to  extend, 
for  a  three-year  period,  the  use  of  Form 
FDIC  6710/07,  Application  Pursuant  to 
section  19  of  the  Federal  Deposit 
Insurance  Act.  The  current  clearance  for 
the  form  expires  on  June  30, 1993.  There 
is  no  change  in  the  method  or  substance 
of  the  collection. 

Section  19  of  the  FDIC  Act  (12  U.S.C. 
1829)  requires  the  FDIC's  consent  prior 
to  any  participation  in  the  affairs  of  an 
insured  depository  institution  by  a 
person  who  has  been  convicted  of 
crimes  involving  dishonesty  or  breach 
of  trust.  To  obtain  that  consent,  an 
insured  depository  institution  must 
submit  an  application  to  the  FDIC  for 
approval  on  Form  FDIC  6710/07. 

Dated:  April  13, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaon, 
Executive  Secretary. 
[FR  Doc.  93-9069  Filed  4-16-93;  8:45  ami 

WLUNG  CODE  (714-01-11 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 


Persoat  knowing  of  any  reason  why 
any  of  tha  foUonving  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 

US-1  Cu9>  BxpraM  Inc.,  13644  S.W.  142nd 
Ave.,  Miu&i.  PL  33186,  Officerr  Eduard 
lannao  Quast,  President  DebcHrah  Aon 
Jeseruo,  Vice  Presideat 

L  &  E  International  Services.  Ina,  7660-B 
N.W.  laetb  Street.  Miami,  FL  3301S, 
OCEcers:  Lorena  Gomez,  President,  Evelio 
Gomez,  Vice  President 

Vantage  International  Shipping,  Inc.  1922 
Discovery  Circle  E..  Deerfleid  Beach,  FL 
33064.  Officers:  C3ieryl  M.  Clapperton, 
Presideat  Ali  K.  Kain.  Vice  President 

Tradewiads  Freight  Forwarding,  Inc.,  23316 
112th  Avenue  S.E..  Kent.  WA  98031, 
OfRcers:  Christine  Erikson,  President, 
Shawn  Michael  Erikson,  Vice  President 

Birkart  of  America  Inc.  dba  Lead  way 
Container  Line,  JFK  lot" L  Airport.  BIdg.  75. 
Sta.  227A.  lamaica.  NY  11430.  Officers: 
lohann  Birkart.  Chairman/Director.  Hans  D. 
Birkart.  Director,  Dieter  Mahike,  President. 
Fred  F.  Klueh.  Treasurer 

Port  Cargo  Service.  Inc.  5200  Coffee  Drive, 
New  Orieens.  LA  70115,  Officers:  Kevin  M. 
Kelly,  President,  Kathy  E.  Purvis, 
Secretary,  Samuel  B.  Haynes,  jr., 
Stockholder 

Craebel  Movers  International,  Inc,  7426 
Alban  Station  Blvd.,  Ste.  B-218. 
Springfield.  VA  22150.  OfBcerr  David  W. 
Craebel,  Cliaifman/CSO/TrBas./Dir.. 
Benjamin  D,  Graobel.  President,  G.  Lane 
Ware.  Sen.  V.  Pres./Asst.  Sec./Dir..  |ohn  A. 
Gianakoa,  Sen.  V.  Pres.  Fin./Asst.  Sec. 
Mario  Amato,  Exac  V.  Pres. 

Compkrta  Cargo  Systems,  inc.  2600  N.W. 
79th  Avenue.  Miami.  FL  33122.  Officers: 
Walter  S.  Price.  President.  Daniel  Casale, 
Vice  President  Alberto  Cabrera,  Vice 
Presideat,  Antonio  R.  Yunta,  Dir.  Freight 
Services.  Manual  A.  Lescano,  Vice 
President 
Sea- Borne  International  Services,  10226  S.E. 
Long  Street.  Portland.  OR  97266,  Diana  jo 
M>nson,  Sole  Proprietor 

Dated:  April  13, 1993. 

By  the  Federal  Maritime  Commission. 
loseph  C  Polking, 
Secmtaty. 

(FR  Doc.  93-9015  Filed  4-16-93:  8:45  am] 
BMxaia  coot  «ne-o«-« 
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FEDERAL  RESERVE  SYSTEM 

ColumMe  Banking  System,  inc.; 
Formation  of.  Acquisition  by,  or 
Merger  of  Banit  Holding  Conn^MUtiee; 
and  Acquisition  of  Nonbanidng 
Company 

The  company  listed  in  this  notice  has 
applied  under  §  225.14  of  the  Board's 
Regulation  Y  (12  CFR  225.14)  for  the 
Board's  approval  under  section  3  of  the 
Bank  Holding  Company  Act  (12  US.C. 


1842)  to  become  a  bank  holding 
company  or  to  acouire  voting  securities 
of  a  bank  or  bank  nolding  company.  The 
listed  company  has  also  applied  under 
§  225.23(a)(2)  of  Regulation  Y  (12  CFR 
225.23(a)(2))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  RegulaUon 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanidng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies,  or  to  engage  in  such 
an  activity.  Unless  otherwise  noted, 
these  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identi^'ing  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  13,  1993. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street.  San  Francisco,  California 
94105: 

1.  Columbia  Banking  System,  Inc., 
Bellevue,  Washington:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Columbia 
National  Bankshares,  Inc..  Longview, 
Washington,  and  thereby  indirectly 
acquire  Columbia  National  Bank, 
Longview.  Washincton. 

In  addition.  Applicant  proposes  to 
retain  Columbia  Savings  Bank,  a  Federal 
Savings  Bank.  Bellevue,  Washington, 
and  Columbia  First  Service,  Inc.. 
Bellevue,  Washington,  and  thereby 


engage  in  operating  a  thrift  institution 
and  engage  in  mortgage  banking 
pursuant  to  §§  225.25(bKl)  and  (b)(9)  of 
the  Board's  Regulation  Y.  These 
activities  «vill  be  conducted  in  the  State 
of  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  13, 1993. 
Williajn  W.  Wilea, 
Secretary  of  the  Board. 
(FR  Doc  93-9049  Filed  4-16-93: 8:45  am) 
MLUNO  COM  ttia-at-r 


Hrst  State  Bancshares  of  DelCalb 
County,  Inc.;  Formation  of,  Acquisition 
by,  or  Merger  of  Bank  Holding 
Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C  1842)  and  S  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  May  13, 
1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  First  State  Bancshares  ofDeKalb 
County,  Inc.,  Fort  Payne,  Alabama:  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  State  Bank  of  E)elCalb 
County.  Fort  Payne.  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  13, 1993. 
WiUiam  W.  Wilw. 
Secretary  of  the  Board. 
|FR  Doc.  93-*050  Filed  4-16-93;  8;  J5  ami 
BtUMO  cooc  «tte-«t-f 
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Norwest  Corporation;  Acquisition  of 
Company  Engaged  in  Permlssibia 
Nonbanlcing  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
22S.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofBces  of  the  Board  of 
Governors.  Interested  persons  may 
express  tlieir  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  May  13, 1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Norwest  Corporation,  Minneapolis. 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Blue  Spirit  Insurance, 
Inc.,  Phoenix,  Arizona,  and  thereby 
engage  in  underwriting  and  reinsuring 
credit  life  and  credit  accident  and 
health  insurance  in  connection  with 
extensions  of  credit  made  by  all 
affiliates  of  Norwest  Corporation 
pursuant  to  §  225.25(b)(8)(i);  to  acquire 
through  its  wholly  owned  subsidiary. 
Lincoln  Agency,  Inc.,  Phoenix,  Arizona, 
the  assets  of  Citicorp  Agency  Services, 


Inc.,  Phoenix,  Arizona,  and  thereby 
engage  in  general  insurance  agency 
activities  pursuant  to  §  22.525(b)(8)(vii) 
of  the  Board's  Regulation  Y;  and  to 
acquire  through  its  wholly  owned 
subsidiary,  Norwest  Investment 
Services,  Inc.,  Minneapolis,  Minnesota, 
the  assets  of  the  Personal  Investments 
Unit  of  Citicorp  Agency  Services,  Inc., 
Phoenix,  Arizona,  and  thereby  engage  in 
full-service  brokerage,  private 
placement,  limited  underwriting, 
precious  metal  brokerage,  riskless 
principal  and  leasing  activities  in 
Colorado  through  Norwest's  subsidiary, 
Norwest  Investment  Services,  Inc., 
pursuant  to  Board  Order.  Norwest 
(Corporation,  76  Federal  Reserve 
Bulletin  79  (1990). 

Board  of  <k)vemor8  of  the  Federal  Reserve 
System,  April  13, 1993. 

William  W.  Wiles. 

Secretary  of  the  Board. 

IFR  Doa  93-9051  Filed  4-16-93:  8:45  am) 

BiLUNa  cooe  *310-01-F 


Randall  N.  Snyder  and  Peggy  L. 
Snyder,  et  al.;  Change  In  Bank  Control 
Notices;  Acquisitions  of  Shares  of 
Banks  or  Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  10, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Gty,  Missouri  64198: 

1 .  Randall  N.  Snyder  and  Peggy  L. 
Snyder,  Ballwin,  Missouri;  to  acquire  an 
additional  18.97  percent  of  the  voting 
shares  of  The  Hamilton  Bank,  Hamilton, 
Missouri,  for  a  total  of  37.95  percent. 

2.  Bob  H.  White  and  Betty  M.  White. 
Rangely,  Colorado;  to  acquire  26.10 
percent  of  the  voting  shares  of  RIMCO, 
Inc..  Rangely,  Colorado,  and  thereby 
indirectly  acquire  95.09  percent  of  the 
voting  shares  of  Bank  of  Rangely. 
Rangely,  Colorado. 


B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  Bobby  Max  Ham,  Crosbyton,  Texas; 
to  acquire  an  additional  6.67  percent  of 
the  voting  shares  of  Citizens  Bancshares, 
Inc.,  Crosbyton.  Texas,  for  a  total  of 
30.20  percent,  and  thereby  indirectly 
acquire  Citizens  National  Bank, 
Crosbyton,  Texas. 

2.  Paul  Gerard  Heafy,  Oklahoma  City. 
Oklahoma;  to  acquire  50.32  percent  of 
the  voting  shares  of  Parker  County 
Bancshares,  Inc.,  Weatherford,  Texas, 
and  thereby  indirectly  acquire  First 
National  Bank  &  Trust  Company  of 
Weatherford.  Weatherford,  Texas. 

Board  of  Coveraore  of  the  Federal  Reserve 
System,  April  13, 1993. 

WiUiam  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  93-9052  Filed  4-1&-93;  8:45  am] 

BNJJNO  COOC  ttie-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Health  Research  Advisory 
Committee  (MHRAC);  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Mine  Health  Research 
Advisory  Committee  (MHRAC). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
May  4. 1993.  8:30  a.m.-12  noon,  May  5, 
1993. 

Place:  Hotel  Nikko  Atlanta,  New  York 
Room,  3300  Peachtree  Road,  NE., 
Atlanta,  Georgia  30305. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  Tne  committee  is  charged 
with  advising  the  Secretary  of  Health 
and  Human  Services  on  matters 
ihvolving  or  relating  to  mine  health 
research,  including  grants  and  contracts 
for  such  research.  Additionally,  the 
committee  shall  assess  mine  health 
research  needs  and  advise  on  the 
conduct  of  mine  health  research. 

Matters  To  Be  Discussed:  The  agenda 
will  include  the  NIOSH  Director's 
remarks  and  charge  to  the  committee; 
discussion  of  the  MHRAC  structure  and 
function;  a  report  of  the  Planning 
Subcommittee;  an  overview  of  NIOSH 
mine  research;  other  federally  supported 


mine  research;  opportunities  for  future 
mine  health  research;  NIOSH 
musculoskeletal  research  overview;  a 
summary  of  recent  analyses  of  NIOSH 
data  on  miners'  health;  silicosis 
prevention  initiative;  report  on  NIOSH 
sponsored  workshop  on  chronic  lung 
diseases  of  miners:  surveillance  and 
research  needs;  an  update  on  the 
National  Occupational  Health  Survey — 
Mining;  legislative  and  policy  update; 
and  a  discussion  of  future  MHRAC 
activity  priorities.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

Contact  Person  for  Additional 
Information:  Gregory  R,  Wagner,  M.D., 
Executive  Secretary,  Division  of 
Respiratory  Disease  Studies.  NIOSH, 
CDC,  Mailstop  220,  944  Chestnut  Ridge 
Road,  Morgantown,  West  Virginia 
26505.  telephone  304/291-4474. 

Dated:  April  13. 1993. 
Elvin  Hllyar, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

|FR  Doc.  93-9155  Filed  4-16-93;  8:45  am) 
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Food  and  Drug  Administration 
[Docket  Na  93F-0102] 

Cllja-Gelgy  Corp.;  Filing  of  Food 
AddiUve  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Clba-Geigy  Corp.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  the  reaction  product  of 
4 ,4'-isopropy  lidenediphenol- 
epichlorahydrin  resin,  4,4'- 
isopropybdenediphenol  bis((2- 
glycidyloxy-3-ii-butoxy)-l-propyl  ether), 
and  4,4'-isopropylidenediphenol  as  a 
component  of  coatings  for  food-contact 
use.  I 

TOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration,  200  C  St.  SW.. 
Washington,  DC  20204,  202-254-9511. 
SUPPtiMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
3B4361)  has  been  filed  by  Qba-Geigy 
Corp.,  Seven  Skyline  Dr.,  Hawthorne, 
NY  10532-2188.  The  petition  proposes 
to  amend  the  food  additive  regulations 
in  §  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  to  provide  for 


the  safe  use  of  the  reaction  product  of 
4,4'-isopropylidenediphenol- 
epichlorohydrin  resin,  4.4'- 
isopropylidenediphenol  bis[(2- 
glycidyloxy-3-n-butoxy)-l-propyl  ether), 
and  4.4'-isopropylidenedipnenol  as  a 
component  of  coatings  for  food-contact 
use. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  2. 1993. 

Fred  R.  Shank, 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  93-9060  Filed  4-16-93;  8:45  am) 
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[Docket  No.  93G-0030] 

ConAgra.  Inc.;  Withdrawal  of  GRAS 
Affirmation  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
3G0029)  requesting  that  the  agency 
affirm  that  chlorine  gas  in  aqueous 
solution  (up  to  200  parts  per  million 
(ppm)  available  chlorine)  for  spraying 
hog.  beef,  and  lamb  carcasses  during  the 
cooler-chilling  process  is  generally 
recognized  as  safe  (GRAS).  The  petition 
was  withdrawn  by  ConAgra,  Inc. 
(previously  Swift  and  Co.).  which 
purchased  the  petition  rights. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204, 
202-254-9519. 

SUPPLEMENTARY  INTORMATION:  In  the 
Federal  Register  of  July  24. 1973  (38  FR 
19852).  FDA  published  a  notice  that  a 
petition  (GRASP  3G0029)  had  been  filed 
by  Swift  and  Co..  1919  Swift  Dr.,  Oak 
Brook.  IL  60521.  This  petition  asked 
that  the  agency  affirm  that  chlorine  gas 
in  aqueous  solution  (up  to  200  ppm 
available  chlorine)  for  spraying  of  hog. 
beef,  and  lamb  carcasses  during  the 
cooler-chilling  process  is  GRAS. 

ConAgra.  Inc.,  P.O.  Box  G,  Greely,  CO 
80632-0350,  which  purchased  the 


petition  rights,  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated:  April  7. 1993. 
Dou^as  L.  Archer, 

Acting  Director.  Center  for  Food  Safety  and 

Applied  Nutrition. 

IFR  Doc.  93-9062  Filed  4-16-93;  8:45  ami 
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[Docket  No.  92M-0450] 

INTERPORE  International,  inc.; 
Premarket  Approval  of  PRO 
OSTEON™  Implant  500  Coralline 
Hydroxyapatite  Bone  Void  Filler 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
INTERPORE  International,  Inc..  Irvine, 
CA,  for  premarket  approval  under  the 
Medical  Device  Amendments  of  1976,  of 
the  PRO  OSTEONT"^  Implant  500 
Coralline  Hydroxyapatite  Bone  Void 
Filler.  After  reviewing  the 
recommendation  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel.  FDA's 
Center  for  Devices  and  Radiological 
Health  (CDRH)  notified  the  applicant, 
by  letter  of  October  29. 1992.  of  the 
approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  May  19. 1993. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23. 
12420  Parklawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nirmal  K.  Mishre.  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration.  1390 
Piccard  Dr..  Rockville.  MD  20850.  301- 
427-1036. 

SUPPLEMENTARY  INFORMATION:  On 
February  9,  1988,  INTERPORE 
International.  Inc..  Irvine.  CA  92714, 
submitted  to  CDRH  an  application  for 
premarket  approval  of  the  PRO 
OSTEON™  hnplant  500  Coralline 
Hydroxyapatite  Bone  Void  Filler.  The 
device  is  indicated  for  the  repair  of 
acute  metaphyseal  fracture  defects,  and 
it  is  to  be  used  in  conjunction  with  rigid 
internal  fixation  as  dictated  by  the 
clinical  use  requirements  in  skeletally 
mature  individuals  when  there  is  no 
autogenous  bone  donor  site  available. 
The  PRO  OSTEON™  Implant  500 
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should  not  be  used  in  defects  larger  than 
30  cubic  centimeters. 

On  June  6, 1989,  the  Orthopedic  and 
Rehabilitation  Devices  Panel  of  the 
Medical  E>8vices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application.  On  October  29, 1992,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
eniectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identiGed  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

A  copy  of  all  approved  labeling  is 
available  for  public  inspection  at  CDRH; 
contact  Nirmal  K.  Mishra  (HFZ-417) 
(address  above). 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday.  This 
action  was  considered  under  FDA's 
final  rule  implementing  the  National 
Environmental  Policy  Act  (21  CFR  part 
25)  that  was  published  in  the  Federal 
Register  of  April  26, 1985  (50  FR  16636) 
and  was  effective  July  25, 1985. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act  (21  U.S.C. 
360e(g)),  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 


material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  May  19, 1993,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document,  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  April  9, 1993. 
Elizabeth  D.  facobson. 

Deputy  Director  for  Science.  Center  for 

Devices  and  Radiological  Health. 

IFR  Doc.  93-9059  Filed  4-16-93;  6:45  am) 
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Health  Care  Rnancing  Administration 

Public  lnforn\ation  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration.  HHS.  The  Health  Care 
Financing  Administration  (HCFA), 
Department  of  Health  and  Human 
Services,  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  the 
following  proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  o/flequesf:  Extension;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  (ESRD)  Facility  Survey;  Form 
No.:  HCFA-2744;  Use:  This  form  is 
completed  annually  by  all  Medicare- 
approved  ESRD  facilities.  The  form  is 
designed  to  collect  information 
concerning  treatment  trends,  utilization 
of  services  and  patterns  of  practice  in 
treating  ESRD  patients;  Frequency: 
Annually;  Respondents:  Business  or 
other  for  profit;  Estimated  Number  of 
Responses:  2,400;  Average  Hours  per 


Response:  1.5;  Total  Estimated  Burden 
Hours:  3.600. 

2.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Municipal  Health  Services  Cost  Report 
Form;  Form  No.:  HCFA-255;  Use:  In 
order  to  determine  the  cost  of  the 
clinical  services  being  provided,  it  is 
necessary  to  determine  the  direct  and 
indirect  costs  incurred  by  the 
participating  clinics  for  the  routine  and 
ancillary  cost  centers.  This  form  is  being 
used  to  report  the  costs  to  the 
participating  clinics  providing  the 
covered  services,  as  well  as  gather  data 
to  evaluate  the  demonstration; 
Frequency:  Annually;  Respondents: 
State  or  local  governments;  Estimated 
Number  of  Responses:  15;  Average 
hours,  per  Response:  34;  Total  Estimated 
Burden  Hours:  510. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Advance 
Directives;  Form  No.:  HCFA-R-10;  Use: 
Medicaid  providers  and  organizations 
are  responsible  for  collecting  and 
documenting  in  the  medical  record 
whether  or  not  an  individual  has 
executed  an  advance  directive.  This 
advance  directive  states  the  individual's 
preference  for  health  care  in  the  event 
the  individual  is  unable  to  do  so; 
Frequency:  On  Occasion;  Respondents: 
Individuals  or  households;  Estimated 
Number  of  Responses:  32,800;  Average 
Hours  per  Response:  22.9;  Total 
Estimated  Burden  Hours:  750,000. 

4.  Type  o/i)equest:  Reinstatement; 
Title  of  Information  Collection: 
Withholding  Medicare  Payments  to 
Recover  Medicaid  Overpayments;  Form 
No.:  HCFA-R-21;  Use:  Medicaid 
providers  who  have  received 
overpayments  may  terminate  or 
substantially  reduce  their  participation 
in  Medicaid  to  avoid  the  State's  effort  to 
recover  the  amounts  due.  This  provision 
establishes  a  mechanism  for  State 
agencies  to  recoup  the  overpayment  by 
withholding  Medicare  payments  to 
these  providers;  Frequency:  On 
Occasion;  Respondents:  State  and  local 
governments;  Estimated  Number  of 
Responses:  27;  Average  Hours  per 
Response:  3;  Total  Estimated  Burden 
Hours:  81. 

5.  Type  of  Request:  Reinstatement: 
Title  of  Information  Collection:  Home 
Office  Cost  Statement;  Form  No.: 
HCFA-287;  Use:  Medicare  Law  permits 
component  of  the  chain.  The  Home 
Office  Cost  Statement  is  required  by  the 
fiscal  intermediary  to  verify  home  office 
costs  claimed  by  the  components; 
Frequency:  Annually;  Respondents: 
Small  businesses,  businesses,  or  other 
for  profit,  nonprofit  institutions; 
Estimated  Number  of  Responses:  1,231; 
Average  Hours  per  Response:  328 
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(reporting);  and  138  (recordkeeping); 
Total  Estimated  Burden  Hours:  573,646. 

6.  TVpe  o//?equesf.  Reinstatement; 
Title  of  Information  Collection: 
Statistical  Report  on  Medical  Care: 
Eligibles.  Recipients.  Payments  and 
Services;  Fonn  No.:  HCFA-2082;  Use: 
The  data  reported  on  this  form  are  the 
basis  of  actuarial  forecasts  for  Medicaid 
services  utilization  and  costs  of  analyses 
and  cost  savings  estimates  required  for 
legislative  initiatives  relating  to 
Medicaid  and  for  responding  to  requests 
for  informanon  from  HCFA 
components,  the  Department,  the  press 
and  the  Congress;  Frequency:  Quarterly; 
Respondents:  State  or  local 
governments;  Estimated  Number  of 
Responses:  54;  Average  Hours  per 
Response:  101.41;  Total  Estimated 
Burden  Hpurs:  21,905. 

Additional  Inforination  or  Comments: 
Call  the  Reports  Clearance  Office  on 
410-966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  directly  to  the  following 
address;  OMB  Reports  Management 
Branch.  Ajtention:  Allison  Edyt,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  April  12, 1993. 
William  Toby,  Jr., 

Acting  Deputy  Administrator.  Health  Cafe 
Financing  Administration. 

IFR  Doc.  93-9076  Filed  4-16-93;  8:45  am] 
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Health  Resources  and  Services 
Administration 

Program  Announcement,  Statutory 
Funding  Preferences,  Proposed 
Funding  Priority  and  Special 
Consideration  for  Grants  for 
Establishment  of  Departments  of 
Family  Medicine 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  for  fiscal  year  (FY)  1993 
Grants  for  Establishment  of  Departments 
of  Family  Medicine  are  being  accepted 
under  the  authority  of  section  747(b), 
(previously  section  780)  of  the  Public 
Health  Service  (PHS)  Act.  title  VU.  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Title  I.  Pub.  L.  102-408,  dated 
October  13. 1992.  Comments  are  invited 
on  the  proposed  funding  priority  and 
special  consideration  stated  below. 

Public  Law  102^08  makes  the 
following  revisions  to  this  program. 
Section  780  has  been  renumbered 
section  747(b)  of  the  PHS  Act.  This 
authority  has  been  combined  with  the 


authority  for  section  747(a),  Grants  for 
Graduate  Training  in  Family  Medicine, 
Grants  for  Faculty  Development  in 
Family  Medicine  and  Grants  for 
Predoctoral  Training  in  Family 
Medicine.  Two  statutory  funding 
preferences  have  been  established  for 
this  program  and  are  outlined  below. 

Purpose 

Section  747(b)  of  the  PHS  Act 
authorizes  support  to  schools  of 
medicine  and  osteopathic  medicine  to 
meet  the  costs  of  projects  to  establish, 
maintain,  or  improve  family  medicine 
academic  administrative  units  (which 
may  be  depart.Tients,  divisions,  or  other 
units)  to  provide  clinical  instruction  in 
family  medicine.  Funds  awarded  will  be 
used  to:  (1)  plan  and  develop  model 
educational  predoctoral,  faculty 
development  and  graduate  medical 
education  programs  in  family  medicine 
which  will  meet  the  requirements  of 
section  747(a),  by  the  end  of  the  project 
period  of  section  747(b)  support;  and  (2) 
support  academic  and  clinical  activities 
relevant  to  the  field  of  family  medicine. 
The  program  may  also  assist  schools 
to  strengthen  the  administrative  base 
and  structure  that  is  responsible  for  the 
planning,  direction,  organization, 
coordination,  and  evaluation  of  all 
undergraduate  and  graduate  family 
medicine  activities.  Funds  are  to 
complement  rather  than  duplicate 
programmatic  activities  for  actual 
operation  of  family  medicine  training 
programs  under  section  747(a). 

In  fiscal  year  1993,  approximately 
$7.6  million  will  be  available  for  this 
program.  Of  this  amount,  $5.2  million  is 
committed  for  continuation  projects. 
Approximately  $2.4  million  will  be 
available  to  support  15  competing 
awards  averaging  $160,000.  This       *■ 
funding  is  for  the  first  budget  year  of  a 
project  period.  Funding  for  subsequent 
years  will  depend  on  the  availability  of 
appropriated  funds  and  satisfactory 
progress  of  the  project. 

Previous  Funding  Experience 

Previous  funding  experience  is 
provided  to  assist  potential  applicants 
to  make  better  informed  decisions 
regarding  submission  of  an  application 
for  this  program. 

In  FY  1992,  HRSA  reviewed  71 
competing  applications  for  Grants  for 
Departments  of  Family  Medicine.  Of 
those  applications.  66  percent  were 
approved  and  34  percent  were  not 
recommended  for  further  consideration. 
Thirty-six  projects,  or  about  50  percent 
of  the  applications  received,  were 
funded. 

In  FY  1991.  HRSA  reviewed  47 
competing  applications.  Of  those 


applications.  64  percent  were  approved 
and  36  percent  were  not  recommended 
for  furtlier  consideration.  Seventeen 
projects,  or  36  percent  of  the 
applications  received,  were  funded. 

Eligibility 

To  be  eligible  to  receive  support  for 
this  grant  program,  the  applicant  must 
be  a  public,  or  nonprofit  private, 
accredited  school  of  medicine  or 
osteopathic  medicine. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  as  set  forth  in  42  CFR  part 
57.  subpart  R. 

The  period  of  Federal  support  will  not 
exceed  5  years. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents.  Government  Printing 
Office,  Washington.  D.C.  20402-9325 
(Telephone  (202)  783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning. 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  proposed 
project  adequately  provides  for  the 
project  requirements  in  section  57.1704; 

2.  The  administrative  and 
management  capability  of  the  applicant 
to  carry  out  the  proposed  project  in  a 
cost  effective  manner; 

3.  The  qualifications  of  the  proposed 
staff  and  faculty  of  the  unit;  and 

4.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  a 
favorable  adjustment  of  aggregate  review 
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scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

Special  consideration  is  deHned  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preferences 

Pub.  L.  102-408  has  amended  section 
747fb),  (previously  section  780)  to 
include  the  foHowing  two  statutory 
funding  preferences  which  are  new  for 
this  program. 

1.  Establishment  and  Expansion 

Section  747(b)(2)  provides  that 
preference  shall  be  given  to  any 
qualified  applicant  that  agrees  to 
expend  the  award  for  one  of  the 
following  purposes: 

(a)  establishing  an  academic 
administrative  imit  (defined  as  a 
department,  division,  or  other  unit),  for 
proems  in  family  medicine:  or 

(b)  substantially  expanding  the 
programs  of  such  a  unit. 

A  program  will  meet  the  definition  of 
"substantial  expansion"  if  it  has 
developed  an  acceptable  plan  for  a  50 
percent  increase  in  a  sufficient  number 
of  the  following  areas  to  qualify  for  70 
points.  The  expansion  must  be 
completed  within  3  years. 


Points 

(1)  Required  3rd  Year  Clerkship 

(2)  Required  Precepfofship  

30 
20 

(3)  Family  Medtdne  Research  

(4)  Expansion  of  Faculty  

10 
10 

(5)  Faculty  Devetoprnent  Program 
tor  Ckxnmunity  Based  Faculty  

(6)  Fam»)y  Medicine  Faailty  Rep- 
resented    on     Medical     School 
Standing  Committees  of  Admis- 
sions Of  Curriculum 

10 
10 

(7)   Family  Medione  F«ctilty  Rep- 
resented   on    Dean's    Fxecutive 
Committfle  or  Tenure  Committee  . 

10 

More  detail  on  each  of  these  areas  will 
be  provided  in  the  program  application 
materials. 

2.  Graduates  Serving  Residents  of 
Medically  Underserved  Communities 

Section  791  (a)  of  the  Public  Health 
Service  Act,  as  amended  by  the  Health 
Professions  Education  Extension 
Amendments  of  1992,  provides  for  the 
following  funding  preference  which  is 
applicable  to  programs  under  section 
747: 


Statutory  preference  will  be  given  to 
qualifled  applicants  that:  (1)  have  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (2)  have 
achieved,  during  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

This  preference  will  only  be  applied 
to  applications  that  rank  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  peer 
review  groups  under  section  798(a)  of 
the  PHS  Act,  as  amended. 

Additional  information  concerning 
the  implementation  of  this  preference 
has  been  published  in  the  Federal 
Register  at  58  FR  9570,  dated  February 
22, 1993. 

Information  Requirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Grants  for  the  Establishment  of 
Departments  of  Family  Medicine 
program  only  if  the  applicant  for  the 
award  submits  to  the  Secretary 
information  regarding  the  programs  of 
the  applicant.  These  requirements  will 
be  provided  in  the  application 
materials. 

Established  Nonstatutory  Funding 
Priority  for  FY  1993 

The  following  funding  priority,  which 
was  established  in  the  Federal  Register 
in  FY  1992  after  public  comment  (57  FR 
11326)  dated  April  2. 1992,  is  being 
continued  in  FY  1993: 

A  funding  priority  will  be  given  to 
applicants  that  document  that  20 
percent  or  more  of  the  previous  medical 
school  graduating  class,  or  of  the 
combined  last  three  graduating  classes, 
entered  accredited  family  medicine 
residency  training  programs  or 
internship  training  programs  in 
osteopathic  medicine  which  emphasize 
family  medicine  and  are  approved  by 
the  American  Osteopathic  Association. 

Proposed  Funding  Priority  for  FY  1993 

In  addition,  the  following  funding 
priority  is  proposed  for  FY  1993: 

A  funding  priority  will  be  given  to 
applicants  that  demonstrate  either 
substantial  progress  over  the  last  3  years 
or  a  significant  experience  of  10  or  more 
years  in  influencing  graduates  firaim 
those  minority  or  low-income 
populations  identified  as  at  risk  of  poor 
health  outcomes  to  enter  family 
medicine  residency  training. 

This  priority  is  consistent  with  a 
HRSA  strategy  to  increase  the  number  of 
health  professionals  from  minority  and 


other  at-risk  populations,  to  assure 
equal  access  to  health  professions 
education  for  all  population  groups,  and 
ultimately,  to  provide  a  greater  volume 
of  health  care  in  underserved  areas. 

Proposed  Special  Consideration 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  students  from  underserved 
areas. 

This  special  consideration  is  intended 
to  recognize  programs  that  enroll  and 
graduate  trainees  from  underserved 
areas  because  health  professionals  who 
come  from  underserved  areas  are  more 
likely  to  return  there  upon  completion 
of  training  to  provide  needed  health 
services. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority  and  special  consideration.  All 
comments  received  on  or  before  May  19, 
1993  will  be  considered  before  the  final 
funding  priority  and  special 
consideration  are  established. 

Written  comments  should  be 
addressed  to:  Marc  L.  Rivo,  M.D., 
M.P.H.,  Director,  Division  of  Medicine, 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Parklawn  Building, 
Room  4G-25,  Rockville,  MD  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Medicine. 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  a.m.  and  5:00  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Mrs.  Judy  Bowen,  Grants 
Management  Specialist  (D-32), 
Residency  and  Advanced  Grants 
Section,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
Room  8C-26,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  (301) 
443-6960;  FAX:  (301)  443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Office  at  the  above  address. 

Questions  regarding  programmatic 
information  should  be  directed  to:  Ms. 
Shelby  Biedenkapp,  Program  Specialist, 
Resources  Development  Section, 
PCMEB,  Division  of  Medicine,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  Room  40-04,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Telephone: 
(301)  443-3614;  FAX:  (301)  443-8890. 


The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  May  28, 1993. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  deceived  on  or  before  the  deadline 
date,  or 

(2)  Postmarked  on  or  before  the 
deadline  and  received  in  time  for 
submission  to  the  independent  review 
group.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
shall  not  be  acceptable  as  proof  of 
timely  mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program  is  listed  at  93.984  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  March  22. 1993. 
IFR  Doc  93-9068  Filed  4-16-93;  8:45  am] 
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Program  Announcement  and  Proposed 
Funding  Priority  for  Grants  for  Nurse 
Anesthetist  Education  Programs  for 
Hscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1993  Grants  for  Nurse 
Anesthetist  Education  Programs  under 
the  authority  of  section  831(a).  title  Vm 
of  the  Public  Health  Service  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992.  title  U  of  the  Health  Professions 
Education  Extension  Amendments  of 
1992.  Pub.  L.  102-408.  dated  October 
13, 1992.  Comments  are  invited  on  the 
proposed  funding  priority. 

Approximately  $1,700,348  will  be 
available  in  FY  1993  for  this  program. 
Total  continuation  support 
recommended  is  $728,348.  It  is 
anticipated  that  $972,000  will  be 
available  to  support  6  competing  awards 
averaging  $162,000. 


Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  In  FY  1992.  HRSA  reviewed  3 
applications  for  Grants  for  Nurse 
Anesthetist  Education  Programs.  Of 
those  applications.  67percent  were 
approved  and  33  percent  were 
disapproved.  Two  projects,  or  67 
percent  of  the  applications  received, 
were  funded.  In  FY  1991.  HRSA 
reviewed  8  appUcations  for  Grants  for 
Nurse  Anesthetist  Education  Programs. 
Of  those  applications.  50  percent  were 
approved  and  50  percent  were 
disapproved.  Four  projects,  or  50 
percent  of  the  applications  received, 
were  funded. 

Purpose 

Section  831(a)  of  the  Public  Health 
Service  Act  authorizes  the  Secretary  to 
make  grants  to  cover  the  costs  of 
projects  to  develop  and  operate 
programs  for  the  education  of  nurse 
anesthetists.  The  period  of  Federal 
support  should  not  exceed  3  years. 

Eligibility 

Eligible  applicants  for  Grants  for 
Nurse  Anesthetist  Education  Programs 
are  public  or  private  nonprofit 
institutions,  accredited  by  an  entity  or 
entities  designated  by  the  Secretary  of 
Education.  Grants  may  be  awarded  to 
develop  and  operate  a  new  nurse 
anesthetist  program.  Grants  may  also  be 
awarded  to  maintain  or  expand  an 
existing  program. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  urges 
applicants  to  submit  work  plans  that 
address  specific  objectives  of  Healthy 
People  2000.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 


Review  Criteria 

The  review  of  applitations  will  take 
into  consideration  the  following  criteria: 

1.  The  national  or  special  local  need 
which  the  particular  project  proposes  to 
serve  with  special  emphasis  on  meeting 
shortages  in  underserved  areas; 

2.  The  potential  effectiveness  and 
impact  of  the  profKssed  project 
including  its  potential  contribution  tn 
nursing; 

3.  The  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project; 

4.  The  appropriateness  of  the  plan, 
including  the  timetable  for  carrying  out 
the  activities  of  the  proposed  project 
and  achieving  and  measuring  the 
project's  stated  objectives; 

5.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

6.  The  reasonableness  of  the  budget 
for  the  proposed  project,  including  the 
justification  of  the  grant  funds 
requested;  and 

7.  The  potential  of  the  nurse 
anesthetist  program  to  continue  on  a 
self-sustaining  basis  after  the  period  of 
grant  support. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  groups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preference 

In  making  awards  of  grants  under  this 
section,  preference  will  be  given  to  any 
qualified  applicant  that— (A)  has  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (B)  during 
the  2-year  period  preceding  the  fiscal 
year  for  which  such  an  award  is  sought, 
has  achieved  a  significant  increase  in 
the  rate  of  placing  graduates  in  such 
settings.  Preference  will  be  given  only 
for  applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group. 
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Additional  details  about  the 
implementation  of  this  preference  were 
published  in  the  Federal  Register  on 
February  22, 1993  (58  FR  9570). 

Proposed  Funding  Priority 

A  funding  priority  will  be  given  to 
programs  which  demonstrate  either 
substantial  progress  over  the  last  3  years 
or  a  significant  experience  of  10  or  more 
years  in  enrolling  and  graduating 
students  from  those  minority  or  low- 
income  populations  identified  as  at-risk 
of  poor  health  outcomes.  This  priority  is 
consistent  with  a  HRSA  strategy  to 
increase  the  number  of  health 
professionals  from  minority  and  other 
at-risk  populations,  to  assure  equal 
access  to  health  professions  education 
for  all  population  groups,  and 
ultimately,  to  provide  a  greater  volume 
of  health  care  in  underserved  areas. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
priority.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  May  19. 1993  will  be  considered 
before  the  final  funding  priority  is 
established.  Written  comments  should 
be  addressed  to:  Maria  Salmon.  ScD. 
RN,  FAAN,  Director,  Division  of 
Nursing.  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  Parklawn  Building, 
room  9-35,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Nursing, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
hohdays  excepted)  between  the  hours  of 
8:30  a.m.  and  5  p.m. 

Application  Requests 

Requests  for  application  materials  and 
questions  regarding  grants  policy  and 
business  management  issues  should  be 
directed  to:  Sandra  Brj-ant  (A-22), 
Grants  Management  Specialist,  Bureau 
of  Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  8C-26,  5600  Fishers 
Lane.  Rockville,  Maryland  20857. 
Telephone:  (301)  443-6915,  FAX:  (301) 
443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Mary  S.  Hill,  R.N.,  Ph.D.,  Chief.  Nursing 
Education  Practice  Resources  Branch. 
Division  of  Nursing,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration.  Parklawn 
Building,  room  9-35,  5600  Fishers  Lane, 


Rockville,  Maryland  20857,  Telephone: 
(301)  443-6193,  FAX:  (301)  443-8586. 

The  standard  application  form  PHS 
6025-1,  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  OMB 
Clearance  Number  is  0915-0060. 

The  deadline  date  for  receipt  of 
applications  is  June  11, 1993. 
Applications  will  be  considered  to  be 
"on  time"  if  they  are  either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  or  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (AppUcants  should 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  fi-om  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  maihng. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

This  program.  Grants  for  Nurse 
Anesthetist  Education  Programs,  is 
listed  at  93.916  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100).  This  program 
is  not  subject  to  the  Public  Health 
System  Reporting  Requirements. 

Dated:  March  19, 1993. 
Robert  G.  Harmon,  MJ).,  MJ>JI. 
Administrator. 
|FR  Doc.  93-9067  Filed  4-16-93;  8:45  am) 
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Substance  Abuse  and  Mental  Health 
Services  Administration 

Model  Comprehensive  Substance 
Abuse  Treatment  Programs  for 
Correctional  Populations 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  availability  of  funds. 

INTRODUC-noN:  The  Center  for  Substance 
Abuse  Treatment  (CSAT)  is  announcing 
a  continuation  of  its  program  to  expand 
the  availability  of  high  quality  treatment 
and  rehabilitative  services  for 
incarcerated  individuals  who  suffer 
from  serious  alcohol  and  drug  problems. 
The  purpose  of  this  program  is  to 
improve  treatment  outcomes  for 
correctional  populations,  specifically: 
adult  males  and  females  and 
adolescents  with  serious  substance 
abuse  (hereinafter  substance  abuse 


includes  alcohol  and  other  drug  abuse) 
problems  who  are  incarcerated  in  state 
correctional  systems,  state  juvenile 
facilities,  or  regional  correctional 
facilities. 

In  response  to  the  critical  and  growing 
substance  abuse  treatment  needs  of 
criminal  justice  populations,  and 
building  upon  prior  initiatives  of  the 
Bureau  of  Justice  Assistance  and  the 
Office  for  Treatment  Improvement 
(CSAPs  predecessor  agency),  CSAT  will 
assist  States  with  the  development  and 
implementation  of  a  range  of  treatment 
options  for  individuals  in  correctional 
settings  so  as  to  ensure:  (1)  linkage  and 
integration  of  State  and  sub-state 
planning  efforts  (e.g.,  coordination  of 
treatment  services  between/within 
State,  County,  cities,  and  substate 
agencies)  to  expand  treatment  and 
rehabilitative  services  for  correctional 
populations;  and  (2)  expansion  and/ or 
creation  of  state-of-the-art  treatment  for 
various  correctional  populations  which 
will  serve  as  prototypes  for  improving 
correctional  treatment  and  rehabilitative 
practices  throughout  the  Nation. 

Priority  under  this  PA  will  be  given 
to  projects  that  offer  a  continuum  of 
offender  management  services  as 
individuals  enter,  proceed  through,  and 
leave  the  criminal  justice  system. 
Services  should  include  screening  and 
assessment,  substance  abuse  treatment, 
pre-release  counseling  and  pre-release 
referrals  with  respect  to  housing, 
employment  and  treatment.  As 
appropriate  to  the  correctional  setting, 
comprehensive  treatment  services  for 
juvenile  and  female  offenders  should  be 
available. 

Projects  seeking  funding  for  substance 
abuse  treatment  services  for  Non- 
incarcerated  offenders  can  apply  under 
Program  Announcement  No.  AS-93-06 

It  is  estimated  that  approximately 
$12.5  million  will  be  available  to 
support  approximately  17-25  awards  to 
projects  under  this  program 
announcement  in  FY  1993.  It  is 
estimated  that  approximately  50  percent 
of  the  available  funds  will  be  allocated 
for  projects  in  State  Correctional 
facilities  ($7  million)  with  the 
remainder  of  the  funds  supporting 
projects  for  Incarcerated  Female 
Offendera,  State  Juvenile  Facilities,  and 
Regional  Correctional  Facilities.  The 
actual  number  of  awards  and  the 
average  size  of  each  award  will  depend 
upon  the  availability  of  funds,  the  merit 
of  proposals,  and  the  award  criteria. 
Approximately  15  percent  of  available 
funds  will  be  allocated  to  support 
competitive  renewals. 

For  new  projects,  support  may  be 
requested  for  a  project  period  of  up  to 


3  years.  Annual  awards  for  continuation 
of  projects  after  the  first  year  will  be 
subject  to  availability  of  funds  and 
progress  achieved.  Current  grantees 
submitting  proposals  for  competing 
renewals  may  request  support  for  up  to 
2  additional  years.  No  grantee  may 
receive  more  than  five  years  of  support 
under  this  or  any  previous  CSAT  (or 
on)  announcement 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  public  health 
initiative.  This  Program  Announcement 
is  related  to  the  Healthy  People  2000 
objectives  established  for  prevention 
and  treatment  of  Alcohol  and  Other 
Drug  Abuse  (Chapter  4)  and  HIV 
Inftjction  (Chapter  18).  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report):  Stock  No. 
017-001-00474-0;  or  Summary  Report: 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office. 
Washington.  D.C.  20402-9325 
(Telephone:  202-783-3238). 
REcaPT  DATES:  The  deadline  for  the 
initial  receipt  of  applications  is  July  6, 
1993.  Thereafter,  applications  will  be 
received  two  times  per  year  on  January 
10.  and  May  10.  Applications  must  be 
received  at  the  address  below  on  or 
before  the  deadline  dates. 

However,  an  application  received 
after  the  deadline  may  be  acceptable  If 
it  carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  If  the  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  Monday;  if  the 
COMSEQUENCES  Of  LATE  SUBMISSKM: 
Applications  received  after  the  specified 
receipt  dates  are  subject  to  assignment 
to  the  next  review  cycle  or  may  be 
returned  to  the  applicant  without 
review. 

Applicants  are  advised  that  use  of  the 
above  receipt  dates  may  vary  somewhat 
between  fiscal  years,  depending  on 
availability  of  funds.  Accordingly,  after 
FY  1993.  CSAT  wiU  annually  publish  a 
notice  of  availability  of  funds  and 
statement  of  applicable  receipt  dates,  as 
well  as  the  receipt  point,  for  this 
program.  Applicants  are  strongly 
encouraged  to  ascertain  such 
information  before  preparing  and 
submitting  applications. 
ADDRESSES:  Grant  applicaUon  kiU 
(including  Form  PHS  5161-1,  with 
Standard  Form  424,  complete 
application  procedures,  and  a  program 
narrative  approved  under  0MB  No. 
0937-0189)  may  be  obtained  from: 
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United  Information  Systems,  3028 
Tower  Oaks  Blvd.,  4th  Floor,  Rockville. 
MD  20852.  telephone  number  301-964- 
4222. 

Applicants  must  submit:  (1)  An 
original  copy  signed  by  the  authorized 
official  of  the  applicant  organization, 
with  the  appropriate  appendices;  and 
(2)  two  additional,  legible  copies  of  the 
application  and  all  appendices  to  the 
same  address  as  above  Attn:  Model 
Comprehensive  Substance  Abuse 
Treatment  Programs  for  Correctional 
Populations. 
CONTACTS  FOR  AOOmONAL  MFORMATKM: 

Questions  concerning  program  issues 
may  be  directed  to:  Criminal  Justice 
Systems  Branch.  Center  for  Substance 
Abuse  Treatment,  Rockwall  n  Building. 
10th  fioor,  5600  Fishers  Lane,  Rockville. 
MD  20857,  (301)  443-6533. 

Questions  regarding  grants 
management  issues  may  be  directed  to: 
Christine  Chen,  Grants  Management 
Officer.  Center  for  Substance  Abuse 
Treatment.  Rockwall  D  Building.  10th 
floor,  5600  Fishers  Lane.  Rockville. 
Maryland  20857,  (301)  443-9665. 


SOPPIEMEMTARV  INRMttlATKM: 


Program  Goala 

The  goals  of  this  program  are  to:  (1) 
Expand  and  enhance  substance  abuse 
treatment  that  build  on  state-of-the-art 
scientific  and  practical  knowledge  in 
order  to  maximize  retention  in 
treatment  and  improve  treatment 
outcomes  for  correctional  populations: 
(2)  develop  documented  models  of 
service  delivery  and  case  management 
that  can  be  replicated  in  other 
correctional  systems;  and  (3)  foster  the 
linkage  and  integration  of  State  and  sub- 
state  planning  efforts  (e.g..  coordination 
of  treatment  services  between/within 
State,  County,  cities,  and  substate 
agencies)  to  expand  treatment  and 
(re)habilitative  services  for  correctional 
populations. 

Available  research  Indicates  that 
addiction  is  a  complex,  chronic  disorder 
and  that  treatment  outcome  is  improved 
when  providers  offer  a  sustained 
continuum  of  culturally-relevant 
therapeutic  services  designed  to  address 
each  individual's  biological, 
psychological,  social,  and  socio- 
economic needs. 

Improved  treatment  outcomes  for 
correctional  pK)pulations  are  defined  to 
include:  Reduced  alcohol  and  drug  use; 
increased  rates  of  legal  employment; 
reduced  rates  of  criminal  activity  and 
lo«ver  rates  of  involvement  with  the 
criminal  and  juvenile  justice  systems; 
reduced  rates  of  violent  acts  (whether 
criminal  or  not);  reduction  of  high-risk 
behaviors  associated  with  the  spread  of 


the  HTV/AIDS:  Improved  overall  health; 
improved  psychological  and  psychiatric 
health;  and.  improved  social 
functioning. 

Program  Sequlremeots 

CSAT  will  fund  a  variety  of 
enhancement  and  expansion  projects 
provided  they  are  consistent  with:  (1) 
The  program  goals  defined  in  this 
announcement;  and  (2)  State  planning 
priorities  as  demonstrated  in  existing 
Statewide  Alcohol  and  Drug  Abuse 
Treatment  Plans  and  State  Correctional 
Treatment  Plans.  Applicants  proposing 
projects  in  State  adult  and  juvenile 
corrections  facilities  must  submit  copies 
of  applicable  portions  of  the  Stateivide 
Alcohol  and  Drug  Abuse  Treatment 
Plan,  the  Criminal  Justice  Plan,  and  the 
State  Correctional  Treatment  Plan. 

For  States  that  lack  complete 
Statewide  Treatment  and  Correctional 
Treatment  plans,  the  State  application 
must  include  a  statement  of  intent  to 
complete  these  plans  during  the  first 
year  of  project  implementation  and 
applicants  are  encouraged  to  request 
financial  and  technical  support  for  this 
purpose  as  one  component  of  the  State 
application. 

For  all  applicants  and  providers 
proposing  projects,  eligible  activities  are 
limited  to  those  that  have  a  direct 
bearing  on  treatment  and  (re)habilitation 
of  correctional  populations.  Grant  funds 
may  not  be  requested  to  enhance 
security  measures  or  routine 
administrative  functions  of  jails,  prisons 
or  other  correctional  facilities. 

Each  project  proposal  must  include  a 
needs  assessment  that  concisely 
identifies  the  characteristics  of  the  target 
population  which  is  to  be  the  focus  of 
the  proposed  project  (e.g..  gender,  age. 
race  and  ethnicity,  socio-economic 
factors/history,  degree  of 
psychopathology.  social  dysfunction, 
criminal  case  profile).  Project  proposals 
must  illustrate  how  existing  services, 
along  with  proposed  improvements 
and/or  enhancements,  will  serve  the 
complex  and  varied  needs  of  the  target 
population(s)  in  a  manner  that  will 
result  in  improved  treatment  outcomes. 
Imposed  projects  and  related 
programming  should  specifically 
address  the  needs  of  alcohol  and  drug- 
involved  individuals  who  are  members 
of  racial  and  ethnic  minority  groups  (as 
appropriate). 

All  project  proposals  must  include 
internal  quality  assurance  and 
evaluation  components.  All  projects  that 
receive  grant  support  under  this 
announcement  will  be  required  to 
participate  in  one  or  more  levels  of  the 
CSAT-sponsored  national  Treatment 
Improvement  Evaluation  Study. 
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Eligibility  Requirements 

Applicants 

In  keeping  with  its  practice  of 
worldng  closely  with  the  States  to 
ensure  coordination  between  State  and 
Federal  funding  efforts,  only  States  and 
Indian  Tribal  Authorities  are  eligible  to 
apply  for  funding  under  this 
announcement.*  For  States,  the  Single 
State  Agency  for  alcohol  and  drug  abuse 
(SSA)  is  considered  to  be  the  applicant, 
and  must  apply  in  concert  with  the 
relevant  State  Corrections  Agency,  or 
State  Juvenile  Corrections  Agency  or 
Youth  Authority  (as  appropriate).  The 
Governor  of  the  State  may  sped  Really 
designate  an  alternate  State  agency  to  be 
the  applicant.  In  any  such  case  where  an 
agency  other  than  the  SSA  applies,  the 
Governor's  specific  designation  must  be 
forwarded  with  the  application.  State 
applications  for  funding  must  include  a 
cover  letter,  jointly  signed  by  the 
Director  of  the  SSA  and  the  Director  of 
the  State  Corrections  agency  and/or 
Juvenile  Justice  Agency,  certifying  that 
proposed  projects  included  in  the 
State's  application  are  consistent  with 
the  existing  State  substance  abuse 
treatment  plans  and  with  established 
objectives  of  the  State  criminal  or 
juvenile  justice  system(s)  (as 
appropriate). 

Provider  Eligibility 

Projects  may  be  proposed  by 
governmental  units,  or  public  or  private, 
non-proHt  entities  proposing  treatment 
improvement  or  enhancement  projects 
in  State  correctional  systems,  state 
juvenile  facilities,  or  regional  (multi- 
County)  correctional  facilities. 

Because  of  limited  Federal  resources, 
support  for  treatment  services  in 
metropolitan  jails  will  be  limited  under 
this  announcement.  Funds  for  projects 
in  metropolitan  jails  where  substance 
abuse  treatment  needs  are  at  crisis  levels 
will  be  available  under  CSAT's 
Cooperative  Agreements  for  Model 
Substance  Abuse  Treatment  Systems  in 
Target  Cities  (CSAT  93-07). 

State  applications  for  funding  must 
include  a  cover  letter  from  the  Director 
of  the  SSA  listing  all  provider  proposals 
included  in  the  State's  application.  In 
addition,  a  copy  of  this  letter  must  be 
included  in  each  provider  proposal. 


'  For  purposes  of  this  announcemant.  "Slate"  is 
defined  as  the  fifty  States,  the  District  of  Columbia, 
Guam,  the  Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  the  Virgin  Islands. 
American  Samoa,  and  the  successor  Stales  to  the 
Trust  Territory  of  the  PaciHc  Islands  (the  Federated 
Stales  of  Micronesia,  the  Republic  of  the  Marshall 
Islands,  and  the  Republic  of  Palau).  Indian  Tribal 
Authorities  are  defined  lo  include  the  Authorities 
of  all  Federally  recognized  Indian  Nations. 


Projects  must  be  jointly  conceived 
and  m^aged  by  a  consortium  of 
criminal  justice  agencies  and  substance 
abuse  treatment  agencies.  Signed  formal 
agreements  between  addiction  treatment 
providers,  judicial  authorities,  court  or 
other  supervision  agencies,  and  (for 
programs  supporting  services  for 
individuals  with  coexisting  mental  and 
addictive  disorders)  mental  health 
service  providers,  must  be  contained  in 
each  provider  proposal.  A  signed  formal 
interagency  agreement  between 
appropriate  participant  agencies  should 
be  included  in  each  provider. 

Each  project  proposal  must  also 
include  a  copy  of  the  letter  from  the 
Director  of  the  Single  State  Agency  for 
alcohol  and  drug  abuse,  certifying  the 
project's  consistency  with  existing 
Statewide  Prevention  and  Treatment 
Plans,  as  well  as  Existing  State 
Correctional  Treatment  plans. 

Prior  Experience 

Each  proposal  must  provide  evidence 
that  one  or  more  members  of  the 
consortium  has  the  capability  to 
implement  the  proposed  project. 
Providers  can  demonstrate  capability  to 
perform  by  providing  evidence  that  one 
or  more  agencies  participating  in  the 
project  consortium  has: 

(1)  Provided  substance  abuse 
treatment  services  to  the  target 
population  for  a  minimum  of  two  years 
prior  to  application,  or; 

(2)  Is  licensed  or  accredited  to  provide 
substance  abuse  treatment  services  or 
related  services  (e.g.  primary  health 
care)  by  appropriate  certification  or 
credentialin^  bodies  where  required;  or 

(3)  Has  at  its  disposal,  an 
infrestructure  (e.g.,  facilities,  qualified 
staff)  upon  which  to  build  a  treatment 
program  for  the  target  population  in  the 
identined  service  area  (particularly 
applicable  to  programs  in  rural  areas). 

The  SSA  or  Indian  Tribal  Authority 
must  provide  documentation 
substantiating  that  the  proposed  project 
satisfies  both  of  the  aforementioned 
criteria.  Documentation  must  be  in  the 
form  of  a  letter  from  the  SSA  or  Indian 
Tribal  Authority,  certifying;  (1)  The 
number  of  years  the  provider  proposing 
the  project  has  been  providing 
substance  abuse  treatment  to  target 
populations(s];  and/or  (2)  the  provider's 
licensure  status  (addiction  treatment, 
primary  health  care  facility,  mental 
health  care  facility,  etc);  and/or  (3)  the 
existence  of  a  program  base  and/or 
sufHcient  facilities  and  human  resources 
within  the  provider's  service  area  upon 
which  to  build  the  proposed  project. 

Note: — Projects  which  receive  awards  and 
who  operate  in  Stale  jurisdictions  that  offer 
licensure  to  correctional  facilities  will  be 


expected  to  obtain  licensure  within  two  years 
of  award. 

Competing  Benewah 

Grantees  presently  operating  in  the 
third  and  final  year  of  grants  awarded  in 
1990  under  the  Office  for  Treatment 
Improvement's  demonstration  program 
for  non-incarcerated  offenders  are 
eligible  to  apply  for  competing  renewals 
under  this  announcement  for  up  to  two 
additional  years  of  funding.  These 
proposals  (hereafter  referred  to  as 
competing  renewals)  will  be  subject  to 
review  and  award  criteria  that  differ 
from  those  applicable  to  new  proposals 
(see  Review  and  Award  Criteria). 

Target  Populations 

Each  project  proposal  must  be 
designed  to  address  the  treatment  and 
(re)habilitation  needs  of  one  of  the  target 
populations  described  below.  Each 
proposed  project  will  be  screened  and 
reviewed  according  to  one  of  the 
following  designated  categories: 

State  Correctional  Populations 

This  population  group  includes  adult 
offenders  sentenced  to  State  correctional 
facilities  who  have  a  documented 
history  of  substance  abuse  which 
directly  or  indirectly  relates  to  their 
criminal  behavior.  Chronic  drug  abusers 
(using  drugs  3-7  days  per  week)  exhibit 
the  highest  rate  of  criminal  activity, 
including  violent  crime  (e.g.,  robberies, 
and  assaults)  and  should  be  the  primary 
target  group  among  this  population. 

Incarcerated  Female  Offenders 

This  population  group  includes 
female  offenders  in  any  correctional 
settings  (prisons,  regional  facilities, 
jails),  and  may  include  pregnant  and 
postpartum  women,  their  infants  and 
children,  as  appropriate.  All  projects 
that  address  the  needs  of  female 
offenders  should  be  submitted  under 
this  category  regardless  of  setting 
(prison,  regional  facility,  jail)  or  age 
(adult  or  juvenile). 

State  Juvenile  Justice  Populations 

This  population  includes  juveniles 
and  young  adults,  aged  10-22,  who  are 
held  in  state  juvenile  detention  or  youth 
authority  facilities  and  who  are  chronic 
substance  abusers,  or  at  high  risk  for  the 
consequences  of  sustained  substance 
abuse.  This  group  includes  juveniles  at 
high  risk  for  early  death  due  to  suicide, 
homicide,  or  accidents  directly  related 
to  intoxication,  overdose,  and  HIV,  Tb, 
or  hepatitis  B  infection.  Typically 
included  in  this  population  are 
substance  abusing  juveniles  who  are 
also:  members  of  racial  or  ethnic 
minority  groups;  diagnosed  as  suffering 
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from  mental  illness  or  conduct 
disorders;  homeless  or  nmaways;  and 
victims  of  child  abuse. 

Reffonal  Correctional  Populations 

This  population  includes  inmates 
who  are  chronic  substance  abusers  and 
incarcerated  in  regional  correctional 
facilities.  Regional  fadliUes  are  defined 
as  facilities  jointly  financed  by  two  or 
more  separate  governmental  bodies  (e.g.. 
counties  and/or  cities),  and 
encompassing  more  than  one 
geographical  jurisdiction.  Eligible 
facilities  may  house  both  pre-trial  and/ 
or  sentenced  offenders.  These 
populations  are  considered  to  be  at  high 
risk  for  the  consequences  of  sustained 
substance  abuse,  including  homicide, 
accidents  related  to  intoxication, 
overdose,  and  HTV.  Tb  or  hepatitis  B 
infecUons.  Typically  included  in  this 
population  are  substance  abusing 
offenders  who  are  also:  Members  of 
racial  or  ethnic  minority  groups;  dually 
diagnosed  with  co-existing  mental 
illness  or  anti-social  personality 
disorder;  prone  to  loss  of  control  in 
stressful  situations,  assaults  and 
violence;  school  dropouts,  learning 
disabled,  or  functionally  illiterate;  and 
lacking  in  job  skills,  with  limited 
periods  of  employment. 

Review  Criteria 

Applications  submitted  in  response  to 
this  Program  Announcement  will  be 
reviewed  for  technical  merit  in 
accordance  with  established  PHS/ 
SAMHSA  peer  review  procedures  for 
grants. 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRG)  composed 
primarily  of  non-Federal  experts. 

The  five  criteria  that  will  be  used  in 
assessing  technical  merit  of  individual 
applications  submitted  under  this 
announcement,  and  the  relative  weight 
assigned  to  each  criterion,  are  as 
follows: 

1.  Proof  of  Need— 25% 

•  Extent  to  which  demand  for 
treatment  on  the  part  of  high  risk 
substance  abusers  exceeds  existing 
capacity  within  the  institution. 

•  Evidence  that  the  target  population 
is  vulnerable  to  the  spread  of  addicUon- 
related  diseases,  including  the  HIV/ 
AIDS,  H).  and  sexually  transmitted 
diseases,  in  absence  of  effective 
treatment 

2.  Relevance/Adequacy  of  Program 
Design— 25% 

•  Appropriateness  and  effectiveness 
of  proposed  approach  to  grant  program 
goals,  and  extent  to  which  approach 


builds  on  previous  findings  from 
intervention  efforts  funded  by  OTI. 
Bureau  of  Justice  Assistance  (BJA).' 
NIDA.  NIAAA  and  NIMH. 

•  Extent  to  which  program  goals  are 
achievable  and  realistic. 

•  Extant  to  which  proposed  treatment 
and  behavioral  modification  activities, 
together  with  existing  services,  are 
likely  to  contribute  to  reductions  in 
drug  use  and  recidivism,  or  a  decrease 
in  the  spread  of  HTV.  STDs.  and  Tb 
among  the  target  population  and  their 
contacts. 

•  Relevance  proposed  program  and 
competency  of  proposed  staff  to  age. 
gender,  and  racial/ethnic/cultural 
factors  of  the  target  population. 

3.  Resources  and  Management— 20% 

•  Evidence  of  organizational 
capability  and  adequate  facilities. 

•  Logic  and  feasibility  of  the 
management  plan,  including  the 
predicted  or  estimated  numbers  of 
inmates  who  will  be  treated. 

•  Qualifications/experience  of  the 
proposed  project  director,  staff,  and 
consultants:  adequacy  of  the  staffing 
plan. 

4.  Budget— 15% 

•  Reasonableness/appropriateness  of 
budget  breakouts. 

•  Clearand  reasonable  justification 
for  each  line  item  in  the  treatment, 
behavioral  modification,  evaluation,  and 
program  management  components. 

5.  Program  Evaluation— 15% 

•  Clarity/feasibility/appropriateness 
of  proposed  process  evaluation  design 
and  methodology. 

•  Extent  to  which  proposed  staff 
demonstrate  evaluation  expertise. 

•  Relevance  of  the  proposed 
evaluation  design  to  the  age,  gender  and 
racial/elhnic/cultural  characteristics  of 
the  target  population. 

Competing  Renewals 

For  competing  renewals.  50  percent  of 
the  total  priority  score  will  be  based  on 
the  review  criteria  listed  above  and  50 
percent  of  the  total  priority  score  will  be 
based  upon  the  three  review  criteria 
below  (the  two  scores  will  be  averaged): 
1.  Performance — 50% 

•  Documented  progress  towards 
achieving  goals  and  objectives  as 
specified  in  original  grant  proposal  as 
measured  by  quarterly  reports,  annual 
reports,  site  visits. 

•  Cost-effectiveness,  number  of 
clients  served  annually,  and  the 
comprehensiveness  of  service  delivery 
model. 

•  Process  and  outcome  evaluation 
results. 


2.  National  Model— 30% 

•  Potential  for  program  to  serve  as  a 
national  model  and  training  site. 

•  Documentation  of  program  to 
faciUtate  replication  in  other 
jurisdictions. 

3.  Future  Funding— 20% 

•  Potential  for  funding  (state,  local, 
private)  after  federal  support  expires. 

Award  Decision  Criteria 

Applications  recommended  for 
approval  by  the  Initial  Review  Group 
and  the  appropriate  advisory  council,  if 
in  place.  %vill  be  considered  for  fimding 
on  the  basis  of  their  overall  technical 
merit  as  determined  through  the  review 
process.  Other  award  criteria  will 
include: 

(1)  Relevance  of  the  project  to  CSAT 
pro»am  priorities. 

(2)  Reasonable  geographic  distribution 
of  awards  throughout  the  United  States. 

(3)  The  extent  to  which  the  proposed 
project  is  consistent  with  existing  State- 
wide Treatment,  Prevention,  and 
Criminal  Justice  Improvement  plans. 

(4)  Need  in  the  provider  jurisdiction. 
as  demonstrated  by  Centers  for  Disease 
Control  AIDS  and  TB  incidence  data, 
Drug  Abuse  Warning  Network  (DAWN) 
and  DUF  statistics,  and/or  other 
available  indicators  of  morbidity  and 
mortality. 

(5)  Availability  of  funds. 

(6)  Extent  to  which  applicant  State 
has  demonstrated  the  capability  to 
rapidly  award  hinds  to  sub-recipients 
following  State  receipt  of  Foderal  award. 

(7)  Extent  to  which  the  proposed 
project  demonstrates  effective  linkages 
with  other  relevant  Federal  programs. 

Executive  Order  12372 

Applications  submift«d  in  response  to 
this  announcement  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  localgovemment 
review  of  and  comment  on  applications 
for  Federal  financial  assistance. 
Applicants  (other  than  Federally 
recognized  Indian  tribal  governments) 
should  contact  the  State's  Single  Point 
of  Contact  (SPOC)  as  early  as  possible  to 
alert  them  to  the  prospective 
application(s)  and  to  receive  any 
necessary  instructions  on  the  State's 
applicable  procedure.  For  proposed 
projects  serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  Usting 
of  SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  state 

!>rocess  recommendations  to  the 
ollowing  address:  Center  for  Substance 
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Abuse  Treatment,  Review  Branch,  5600 
Fishers  Lane,  Rockwall  n  Building,  10th 
Floor,  Rockville.  MD  20857  no  later 
than  60  days  following  the  receipt  date. 

Authority  and  Regulations 

Grants  awarded  under  this 
announcement  are  authorized  under 
section  511  of  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C.  290bb-4). 

Federal  regulations  at  title  45  CFR 
Parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Revised  October  1, 1990). 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  for  this 
program  is  93.903. 

Dated:  April  13. 1993. 
Joseph  R.  Laone, 

Acting  Deputy  Administrator,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

|FR  Doc.  93-9064  Filed  4-16-93;  8:45  ami 

BNJJNO  CODE  SIM-aO-P 


Model  Comprehensive  Substance 
Abuse  Treatment  Programs  for  Non- 
Incarcerated  Criminal  and  Juvenile 
Justice  Populations 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  availability  of  funds. 

•NTROOUCTTON:  The  Center  for  Substance 
Abuse  Treatment  (CSAT),  is  soliciting 
grant  applications  to  assist  States  and 
communities  in  establishing  and 
enhancing  projects  to  provide  treatment 
for  non-incarcerated  substance  abusing 
(hereinafter,  the  term  "substance  abuse" 
includes  alcohol  and  other  drug  abuse) 
individuals  in  the  criminal  justice 
system.  These  individuals  must  be 
under  criminal  justice  supervision 
because  of  their  status  as  pretrial 
releasees,  probationers,  parolees,  or 
supervised  releasees  identified  as  suited 
for  diversion  from  incarceration;  or  be 
rated  as  being  at  "high  risk"  for  criminal 
recidivism  and  substance  abuse  by  the 
supervising  agency. 

The  primary  purpose  of  this  program 
is  to  improve  treatment  outcome  for 
offender  populations  and  reduce  the 
frequency  with  which  they  engage  in 
criminal  behavior  because  of  their 
addictive  disorders.  Projects  must 
provide  a  continuum  of  offender 
management  services  that  include  client 
identification,  assessment, 
comprehensive  substance  abuse 
treatment,  including  referrals  for 
housing  and  employment  as 
appropriate. 


Projects  that  incorporate 
comprehensive  treatment  services  for 
women  offenders,  juvenile  offenders, 
outreach  services  atid  which  serve  as 
alternatives  to  incarceration  will  receive 
priority  under  this  program.  It  is 
estimated  that  approximately  $7.6 
million  will  be  available  to  support 
approximately  14-20  new  awards  under 
this  Program  Announcement  [PA]  in  FY 
93.  Actual  funding  levels  will  depend 
upon  the  availability  funds  and  program 
priorities  at  the  time  of  the  award. 
Approximately  15  percent  of  available 
funds  will  be  allocated  to  support 
competitive  renewals.  For  new  projects, 
support  may  be  requested  for  a  project 
period  of  up  to  3  years.  Annual  awards 
for  continuation  of  projects  after  the  first 
year  will  be  subject  to  availability  of 
funds  and  progress  achieved. 
Applicants  submitting  proposals  for 
competing  renewals  may  request 
support  for  up  to  2  years.  No  grantee 
may  receive  more  than  Tive  years  of 
support  under  this  or  any  previous 
CSAT  or  (OTI)  announcement  for  the 
same  project  or  pertinent  populations. 
For  applicants  interested  in  women's 
services,  in  addition  to  this  program 
announcement.  Congress  appropriated 
funds  to  be  awarded  under  section  508 
of  the  Public  Health  Service  Act  to 
support  specifically  the  enhancement  or 
creation  of  new  addition  treatment 
capacity  for  comprehensive,  residential 
treatment  programs  for  alcohol  and 
other  drug  abusing  women  who  are 
pregnant  and/or  postpartum,  and  their 
infants  and  children.  (See  AS-93-03, 
Grant  Program  for  Residential  Treatment 
for  Pregnant  and  Postpartum  Women.) 
Congress  also  appropriated  funds  to  be 
awarded  under  section  510  of  the  Public 
Health  Service  Act  to  projects 
specifically  to  demonstrate  the  utility 
and  effectiveness  of  proposed 
residential  treatment  approaches  for 
alcohol  and  other  drug  abusing  women 
who  are  not  pregnant  or  postpartum, 
and  their  dependent  children.  (See  AS- 
93-05,  Demonstration  Program  for 
Residential  Treatment  for  Women  and 
Their  Children.) 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  public  health 
initiative.  This  PA,  "Model 
Comprehensive  Substance  Abuse 
Treatment  Programs  for  Non- 
incarcerated  Criminal  Justice 
Populations,"  is  related  to  the  Healthy 
People  2000  objectives  established  for 
Violent  and  Abusive  Behavior  (Chapter 
7)  and  for  the  prevention  and  treatment 


of  Alcohol  and  Other  Drug  Abuse 
(Chapter  4). 

Applicants  seeking  funding  for 
substance  abuse  treatment  services  for 
incarcerated  offenders  should  apply 
under  Program  Announcement  (PA)  No. 
AS-93-04. 

RECEIPT  DATES:  The  deadline  for  the 
initial  receipt  of  applications  is  June  28, 
1993.  Thereafter,  applications  will  be 
received  two  times  per  year  on  January 
10,  and  May  10.  Applications  must  be 
received  at  the  address  below  on  or 
before  the  deadUne  dates. 

However,  an  application  received 
after  the  deadline  may  be  acceptable  if 
it  carries  a  legible  proof-of-mailing  date 
assigned  by  the  carrier  and  the  proof-of- 
mailing  date  is  not  later  than  one  week 
prior  to  the  deadline  date.  If  the  receipt 
date  falls  on  a  weekend,  it  will  be 
extended  to  Monday;  if  the  date  falls  on 
a  holiday,  it  will  be  extended  to  the 
following  work  day. 
CONSEQUENCES  OF  LATE  SUBMISSION: 
Applications  received  after  the  specified 
receipt  dates  are  subject  to  assignment 
to  the  next  review  cycle  or  may  be 
returned  to  the  applicant  without 
review. 

Applicants  are  advised  that  use  of  the 
above  receipt  dates  may  vary  somewhat 
between  Hscal  years,  depending  on 
availability  of  funds.  Accordingly,  after 
FY  1993,  CSAT  will  annually  publish  a 
notice  of  availability  of  funds  and 
statement  of  applicable  receipt  dates,  as 
well  as  receipt  point,  for  this  program. 
Applicants  are  strongly  encouraged  to 
ascertain  such  information  before 
preparing  and  submitting  applications. 
ADDRESSES:  Grant  application  kits 
(including  form  PHS  5161-1  with 
Standard  For^n  424,  complete 
application  procedures,  and 
accompanying  guidance  materials  for 
the  narrative  approved  under  OMB  No. 
0937-0189)  may  be  obtained  from 
United  Information  Systems,  Inc.,  3206 
Tower  Oaks  Blvd.,  4th  Floor,  Rockville, 
MD  20852  (301)  984-4222. 

Completed  applications  should  be 
sent  to:  United  Information  Systems, 
Inc.,  same  address  as  above,  Attn:  CSAT 
Demonstration  Programs — Model 
Comprehensive  Substance  Abuse 
Treatment  Programs  for  Non- 
Incarcerated  Criminal  and  Juvenile 
Justice  Populations. 
FOR  FURTHER  INFORMATION  CONTACT: 

For  program  issues:  Center  for 
Substance  Abuse  Treatment,  Criminal 
Justice  Systems  Branch,  Rockwall  n. 
10th  Floor,  5600  Fishers  Lane, 
Rockville,  MD  20857.  (301)  443-8802. 

For  grants  management  issues: 
Christine  Chen,  Grants  Management 
Officer,  Center  for  Substance  Abuse 
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Treatment.  Rockwall  n,  10th  Floor.  5600 
Fishers  Lane,  Rockville,  MD  20857. 
(301)  443-9665. 

SUPPLEMENTARY  INFORMATJON: 
Program  Goals 

The  goals  of  this  program  are  to: 

(1)  Expand  and  enhance  substance 
abuse  treatment  that  builds  on  state-of- 
the-art  scientific  and  practical 
knowledge  in  order  to  maximize 
diversion  to  treatment  and  improved 
treatment  outcomes  for  non-incarcerated 
criminal  and  juvenile  justice 
populations; 

(2)  Develop  documented  models  of 
service  delivery,  case  management,  and 
community  supervision/treatment  that 
can  be  replicated  in  other  criminal  and 
juvenile  justice  systems; 

(3)  Reduce  rates  of  incarceration  in 
jails,  prisons,  and  juvenile  facilities; 

(4)  Develop  linkages  between  jail  and 
prison-based  substance  abuse  treatment 
programs  with  community-based 
substance  abuse  treatment  and 
supervision  programs;  and 

15)  Foster  the  linkage  and  integration 
of  State,  sub-state  and  local  planning 
efforts  to  expand  diversion  to  treatment 
and  community  supervision/treatment 
for  non-incarcerated  populations. 

Eligibility  Requirements 

Applicants 

Prior  to  passage  of  the  ADAMHA 
Reorganization  Act  of  1992,  CSAT  was 
limited,  under  section  509G{b)(l)  of  the 
Public  Health  Services  Act,  to  awarding 
discretionary  grants  to  States.  As  a 
result  of  statutory  changes  made  last 
year.  CSAT  has  developed  discretionary 
grant  policy  that:  (1)  Provides  the 
opportunity  for  a  broad  pool  of  public 
and  private  non-profit  providers  of 
substance  abuse  treatment  and  recovery 
services  to  request  support,  and  (2)  uses 
application  and  award  procedures  that 
will  ensure  close  coordination  with 
Single  State  Agencies  for  Alcohol  and 
Drug  Abuse  (SSAs)  in  each  State.  While 
all  public  and  private  non-profit 
providers  of  substance  abuse  treatment 
and  recovery  services  are  eligible  to 
apply.  CSAT  intends  that,  in  most 
instances,  the  SSA  will  serve  as  the 
grantee  for  individual  provider  projects 
that  receive  support  under  this 
announcement.  This  policy  is  consistent 
with  CSAT's  goals:  (1)  To  coordinate 
Federal,  State  and  local  treatment 
planning  and  data  collection  efforts, 
and;  (2)  to  work  in  partnership  with 
State  SSAs  to  administer  discretionary 
funds  to  the  maximum  extent 
practicable. 

All  eligible  public  and  private  non- 
profit providers  must  submit  their 


proposals  through  the  SSA  in  their 
State,  and  SSAs  must  forward  all  such 
proposals  to  CSAT  (for  provider 
eligibility  criteria,  see  Provider 
Ehgibility  below).  Indian  Tribal 
Authorities  constitute  an  exception  and 
may  apply  directly  to  CSAT  without 
going  through  an  SSA.  In  rare  cases 
where  an  SSA  does  not  wish  to  forward 
individual  providers  applications, 
providers  may  submit  their  proposals 
directly  to  CSAT.  Before  submitting  a 
proposal  directly  to  CSAT.  it  is  the 
provider's  responsibility  to  determine 
whether  their  State  SSA  intends  to 
forward  provider  proposals  submitted 
under  this  announcement.  If  an  SSA 
does  not  intend  to  forward  eligible 
proposals,  providers  should  contact 
CSAT  to  determine  the  appropriate 
application  procedure. 

State  SSAs  can  exercise  one  of  two 
options  when  forwarding  applications 
to  CSAT: 

1.  SSAs  seeking  to  be  the  applicant/ 
grantee  (i.e.,  financially  and  legally 
responsible  for  administration  of  grants 
post-award)  must  compile  all  provider 
proposals  and  forward  them  to  CSAT 
under  cover  of  a  PHS  Application  form 
signed  by  the  Director  of  the  SSA.  SSA 
applications  submitted  according  to  this 
procedure  must  also  include  a  copy  of 
a  letter  from  the  Director  of  the  SSA, 
listing  the  provider  proposals  being 
forwarded  under  the  State  application. 
In  addition,  a  copy  of  this  letter  must  be 
included  in  each  project  proposal. 
CSAT  will  assume  that  SSAs  electing  to 
submit  a  State  application  in  this 
manner  intend  to  function  as  the  grantee 
for  awards  made  under  this 
announcement.  In  this  event,  the  SSA 
will  receive  between  2%  to  6%  of  the 
total  amount  of  the  State  award  to  cover 
State  administrative  costs.  Prior  to 
making  an  award  to  the  State.  CSAT 
will  take  into  consideration  whether  the 
SSA  has  the  capacity,  resources,  and 
authority  to  execute  the  full  range  of 
grant  administration  responsibilities  for 
provider  projects  within  its  jurisdiction. 

2.  SSAs  deciding  not  to  be  the 
applicant  (i.e..  legally  and  financially 
responsible  for  administration  of  grants 
post-award)  should  forward  all  provider 
proposals  received  under  this 
announcement  to  CSAT.  accompanied 
only  by  a  cover  letter  from  the  Director 
of  the  SSA  listing  the  provider 
proposals  contained  in  the  State 
submission.  For  States  electing  this 
option.  CSAT  will  award  grants  directly 
to  successful  providers  within  the  State. 
Under  either  option.  States  are  invited 
to  make  award  recommendations  to  the 
Director  of  CSAT  by  July  30, 1993  for 
the  current  year's  application,  or  within 


60  days  of  the  application  deadline  in 
future  years. 

Provider  Eligibility 

Evidence  of  capabilify  to  perform 
must  accompany  each  provider 
proposal,  and  must  consist  of  at  least 
one  of  the  following; 

1.  Documentation  of  the  existence  of 
an  infrastructure  upon  which  to  initiate 
a  treatment  program  for  the  target 
population.  Such  documentation  must 
be  in  the  form  of  a  letter  from  the  SSA, 
or  the  governmental  entity  (e.g.  county, 
regional  or  city)  immediately 
responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  or 
other  health  and  human  services  in  the 
provider's  jurisdiction. 

2.  Documentation  that  the  provider,  or 
at  least  one  member  of  a  provider 
consortium,  has  provided  substance 
abuse  treatment  or  recovery  services  to 
the  target  population  for  a  minimum  of 
two  years  prior  to  the  date  of 
application. 

A  letter  from  the  SSA.  or  the 
governmental  entity  (e.g.  county, 
regional  or  city)  immediately 
responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  or 
other  health  and  human  services  in  the 
provider's  jurisdiction,  certifying  the 
provider's  experience,  as  above,  will 
suffice  to  meet  this  requirement. 

3.  Documentation  that  the  provider  is 
licensed  or  accredited  to  provide 
substance  abuse  treatment  or  recovery 
services  by  appropriate  certification  or 
credentialing  bodies  (e.g.  State  or  sub- 
state  licensing.  Joint  Commission  on 
Accreditation  for  Health  Organizations. 
Commission  on  Accreditation  of 
Rehabilitation  Facilities).  Such 
documentation  may  be  in  one  of  two 
forms: 

•  A  notarized  copy  of  the  provider's 
license  or  certification  of  accreditation, 
or; 

•  A  letter  from  the  SSA.  or  the 
governmental  entity  (e.g.  county, 
regional  or  city)  immediately 
responsible  for  monitoring,  overseeing 
or  administering  addiction  treatment  or 
other  health  and  human  services  in  the 
provider's  jurisdiction,  certifying  the 
provider's  licensure  status  (addiction 
treatment  program,  mental  health  care 
program,  primary  health  care  facility, 
rehabilitation  facility,  recovery  home, 
etc.). 

Facility 

In  cases  where  the  provider's  proposal 
involves  the  use  of  facilities  on  a  site 
where  addiction  treatment  and/or 
primary  health  care  or  related  services 
do  not  presently  exist,  the 
documentation  provided  must  attest  to 
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the  fact  that  a  suitable  and  accessible 
facility  is  available,  and  is  in 
compliance  with,  or  capable  of  being 
readily  brought  into  compUance  with, 
all  State  health,  safety  and  fire 
regulations. 

Note. — Providers  that  are  not  licensed  or 
accredited  to  provide  substance  abuse 
treatment  or  recovery  services  at  the  time  of 
application  and  that  receive  awards  under 
this  announcement  an  expected  to  obtain 
licensiire  as  rapidly  as  possible  following  the 
grant  award,  except  in  cases  where  the 
awardee's  State  does  not  offer  licensure. 

Competing  Renewals 

PubUc  or  private  non-profit  grantees 
presently  operating  in  the  third  and 
final  year  ot  grants  awarded  in  1990 
under  the  Office  for  Treatment 
Improvement's  demonstration  program 
for  non-incarcerated  o^enders  are 
eligible  to  apply  for  competing  renewals 
under  this  announcement  for  up  to  two 
additional  years  of  funding.  These 
proposals  (hereafter  referred  to  as 
competing  renewals)  will  be  subject  to 
review  and  award  criteria  that  differ 
from  those  applicable  to  new  proposals 
(see  REVIEW  and  AWARD  CRITERIA). 

Target  Populations 

The  populations  that  are  to  be  the 
focus  of  this  grant  program  are: 

Diversionary  Populations 

Clients  who  are  or  have  been:  (1) 
Arrested  for  misdemeanors  or  a  limited 
number  of  felonies; 

(2)  Without  a  history  of  seriously 
violent  behavior; 

(3)  Whose  primary  problem  is 
addiction  to  one  or  more  substances; 
and 

(4)  For  whom  substance  abuse 
treatment  would  be  appropriate  as 
determined  by  a  properly  licensed 
practitioner  in  concert  with  pre-trial 
services  or  the  court. 

Probation  and  Parole  Populations 

Probationers  and  parolees  who  are:  (1) 
Deemed  "high  risk"  by  virtue  of  a  high 
score  on  an  instrument  such  as  CMC 
(Client  Management  Classification); 

(2)  Identified  as  addicted  to  one  or 
more  substances;  and 

(3)  Determined  appropriate  for 
substance  abuse  treatment  by  a  properly 
licensed  practitioner  in  concert  with  an 
officer  of  the  court  or  probation  or 
parole  agency. 

Where  applicable,  each  proposed 
project  should  have  a  focus  on  the 
special  needs  of  racial/ethnic  minority 
populations  including  Black  Americans, 
Hispanic  Americans  (including  Central 
and  South  Americans,  Puerto  Ricans, 
Cuban  Americans,  and  all  other 


Hispanic  populations).  Native 
Americans,  Alaskan  Natives,  Asian  and 
Pacific  Islanders  (such  as  Vietnamese 
Americans,  Chinese  Americans,  Korean 
Americans,  etc.  *  *  *). 

Projects  will  receive  priority  where 
the  model  includes  one  or  more  of  the 
following  components:  (1)  Deferred 
prosecution  where  the  district  attorney, 
in  cooperation  with  the  criminal  court, 
delays  prosecution  of  drug  related  cases 
while  the  defendant  completes 
substance  abuse  treatment. 

(2)  Court  referrals  to  treatment  where 
a  judicial  authority  defers  sentencing 
while  the  defendant  completes 
treatment,  or  treatment  is  ordered  as  a 
condition  of  probation. 

(3)  Jurisdictions  operating  under  court 
order  to  reduce  jail  populations  because 
of  crowding  and  propose  using 
approaches  in  items  one  or  two  above  as 
a  means  to  remediate  crowding. 

Review  Criteria 

Applications  that  are  accepted  for 
review  will  be  assigned  to  an  Initial 
Review  Group  (IRC)  composed 
primarily  of  non-Federal  experts. 

Applications  submitted  in  response  to 
this  PA  will  be  reviewed  for  technical 
merit  in  accordance  with  established 
PHS/SAMHSA  peer  review  procedures 
for  grants. 

All  Proposals 

1.  Proof  of  Need— 25% 

•  Extent  to  which  the  demand  for 
treatment  on  the  part  of  substemce 
abusers  in  the  criminal  and  juvenile 
justice  system  exceeds  existing 
treatment  capacity  as  measured  by  gaps 
in  treatment  for  probation  and  parole 
populations  or  diversion  to  treatment 
referrals. 

•  Extent  to  which  the  current 
proposed  target  population(s)  meets  the 
definition  of  pre-trial  diversion  or 
parole  and  probation  populations,  as 
described  in  this  program 
announcement. 

2.  Relevance/Adequacy  of  Program 
Design— 25% 

•  Appropriateness  of  proposed  goals 
and  objectives  relative  to  grant  program 
goals  and  extent  to  which  program  goals 
are  appropriate,  achievable  and  realistic. 

•  Extent  to  which  the  interventions 
included  in  proposed  project,  together 
with  existing  resources,  are  consistent 
with  the  CSAT  comprehensive  model 
treatment  approach. 

•  Evidence  of  coordination  with  and 
commitment  from  court  and 
correctional  agencies  (probation  and 
parole),  substance  abuse  treatment, 
juvenile  justice,  health,  mental  health, 


welfare,  community  and  educational 
service  providers.  Linkage  to  existing 
supervisory  agencies  and  including  case 
management  agencies  such  as  TASC. 

•  Evidence  of  a  model  which  utilizes 
deferred  prosecution  with  a  diversion  to 
treatment  for  appropriate  offenders. 

•  Evidence  that  diversion  to 
treatment  is  a  primary  ingredient  for 
local  county  jail  population  control 
plans  for  jurisdictions  operating  imder 
court  order  to  reduce  inmate 
populations  (male  and  female). 

•  Evidence  of  a  judicial  model  which 
utilizes  a  direct  referral  to  substance 
abuse  treatment  in  Ueu  of  incarceration 
(e.g.  drug-court  models). 

3.  Resoiuces  and  Management — 20% 

•  Evidence  of  organizational 
capability  and  adequate  facilities  and 
equipment. 

•  Logic  and  feasibility  of  the 
management  plan. 

•  Capability/experience  of  the 
proposed  project  director,  consultants 
and  stafl';  adequacy  of  the  staffing  plan. 

•  Evidence  of  successful  previous 
experience  of  the  provider's  program,  as 
well  as  evidence  of  an  infrastructure  on 
which  to  build  a  treatment  program. 

•  Docujnented  commitment  of  key 
court  and  criminal  justice  officials  and 
treatment  and  public  health  officials  for 
a  coordinated  approach  in  handling 
diverted  or  high  risk  drug  abuser,  and 
expanding  the  range  of  treatment 
services  and  related  pubUc  health  and 
social  services. 

•  Comprehensiveness  of  the  proposed 
treatment  modalities  and  consortium 
management  of  treatment  providers. 

•  Appropriateness  of  the  case 
management  and  monitoring  techniques 
in  handling  substance  abusing 
offenders,  including  tracking  system, 
management  information  systems,  and 
range  of  supervision  options. 

4.  Budget— 15% 

•  Extent  and  quality  of  State  and/or 
provider  assurances  that  sufficient 
resources  will  be  available  to  support 
the  proposed  project(s). 

•  Cost  effectiveness,  per  p>atient  costs, 
and  reasonableness  of  overall  project 
cost  relative  to  planned  services. 

•  Reasonableness/appropriateness  of 
budget  breakouts  and  line  item 
justification  for  each  of  the  new 
treatment  capacity  components. 

5.  Program  EvaluaUon — 15% 

•  Clarity/feasibility/appropriateness 
of  proposed  evaluation  design  and 
methodology. 

•  Extent  to  which  proposed  staff 
demonstrate  evaluation  expertise. 
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Competing  Benewah 

For  competing  renewals,  50  percent  of 
the  total  priority  score  will  be  based  on 
the  review  criteria  listed  above  and  50 
percent  of  the  total  priority  score  will  be 
based  upon  the  three  review  criteria 
below  (the  two  scores  will  be  averaged): 

1.  Performance — 50% 

•  Documented  progress  towards 
achieving  goals  and  objectives  as 
specified  in  original  grant  proposal  as 
measured  by  quarterly  reports,  annual 
reports  and  CSAT  staff  reports. 

•  Cost-effectiveness,  number  of 
clients  served  annually,  and  the 
comprehensiveness  of  the  service 
delivery  model. 

•  Processs  and  outcome  evaluation 
results.    .  1 1 

2.  National  Model— 30% 

•  Potential  for  program  to  serve  as  a 
national  model  and  training  site  based 
on  these  queries: 

(1)  Does  the  approach  merit 
replication  based  on  efficacy  and  cost- 
efficacy; 

(2)  Whether  the  program  can  be 
replicated  (not  dependent  on  some 
unique  local  circumstance);  and 

(3)  Is  there  sufficient  detailed 
documentation  on  program  process  and 
procedures  to  permit  ready  replication. 

3.  Future  Funding— 20% 

•  Potential  for  funding  (state,  local, 
private)  after  Federal  support  expires 
based  on  documentation  accompanying 
the  application  indicating  the  sources 
amounts  and  firmness  of  commitment 
for  continuing  the  project. 

Award  Criteria  and  Process 

Applications  recommended  for 
approval  by  the  Initial  Review  Group 
and  appropriate  advisory  council,  if  in 
place,  will  be  considered  for  funding  on 
the  basis  of  their  overall  technical  merit 
as  determined  through  the  review 
process.  Other  award  criteria  will 
include: 

(1)  Need  in  the  provider's  jurisdiction, 
as  demonstrated  by  Center  for  Disease 
Control  AIDS  and  TB  incidence  data. 
Drug  Abuse  Warning  Network  (DAWN) 
and  DUF  statistics,  and/or  other 
available  indicators  of  morbidity  and 
mortality. 

(2)  Reasonable  geographic  distribution 
of  awards  throughout  the  United  States. 

(3)  The  extent  to  which  the  proposed 
project  is  consistent  with  existing  State- 
wide Treatment.  Prevention,  and 
Criminal  Justice  Improvement  plans: 

(4)  Availabihty  of  Federal  funds. 

(5)  Extent  to  which  the  proposed 
project  will  receive  matching  funds 


from  State  or  sub-state  agencies  or  other 
non-Federal  (private  or  pubUc)  sources. 
Given  the  hmited  volume  of  available 
funding,  it  is  highly  unlikely  that  all 
projects  approved  by  the  IRG  will 
receive  awards.  If  selected  for  an  award, 
a  State  will  receive  a  Notice  of  Grant 
Award  specifying  which  projects  are 
being  funded,  and  the  State  will  be 
responsible  for  notifying  individual 
programs. 

Award  Criteria  for  State  Applicants 

In  cases  where  the  State  SSA  applies 
for  funding,  CSAT  may  take  into 
consideration  the  following  factors  to 
determine  whether  or  not  to  make 
awards  direct; y  to  State  SSAs: 

•  The  extent  to  which  the  SSA  has 
clearly  demonstrated  the  ability  to 
obligate  funds  at  the  provider  level 
within  90  days  of  Federal  award  to  the 
State,  and  to  obligate  funds  in  an 
amount  equal  to  the  volume  of  grant 
funds  earmarked  for  the  provider^ 

•  Whether  the  State  has  undergone, 
or  is  enrolled  in.  the  Statewide 
Technical  Review  and  Technical 
Assistance  component  of  CSAT's  State 
Systems  Development  Program. 

It  is  CSAT's  intent  to  award  grants 
primarily  to  State  SSAs;  however.  CSAT 
reserves  the  option  of  awarding  grants 
directly  to  providers  in  the  event  that  an 
SSA  does  not  meet  one  or  more  of  the 
above  criteria  or  chooses  not  to  forward 
proposals  to  CSAT. 

It  is  CSAT's  intent  to  award  grants  to 
State  SSA  Applicants;  however.  CSAT 
reserves  the  option  of  awarding  grants 
directly  to  provider  projects  in  the  event 
that  a  SSA  Applicant  does  not  meet  one 
or  more  of  the  above  criteria.  CSAT  may 
enter  into  negotiations  with  State  SSA 
applicants  which  have  historically  not 
met  the  above  criteria  but  who  are 
willing  to  take  the  steps  necessary  to 
remediate  their  obligation  problems. 

Intergovernmental  Review  (E.O.  12372) 

Applications  submitted  in  response  to 
this  announcement  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 


'  Funds  are  considered  to  be  obligated  at  the 
service  delivery  unit  level  when  funds  become 
available  for  expenditure  by  the  service  provider  or 
providers  that  submitted  the  proposal:  funds  must 
be  obligated  in  full  amount  to  the  provider,  and  not 
pro  rated  based  on  differing  State  fiscal  periods,  etc 


prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  State.  A  current  listing  of 
SPOCs  is  included  in  the  application 
kit.  The  SPOC  should  send  any  state 
process  recommendations  to  the 
following  address:   ' 

Review  Branch.  Office  of  Scientific 
Analysis  and  Evaluation.  Center  for 
Substance  Abuse  Treatment.  Rockwall 
II  Building.  10th  Floor.  5600  Fishers 
Lane.  Rockville.  MD  20857.  ATTN: 
SPOC. 

The  due  date  for  state  process 
recommendations  is  no  later  than  60 
days  after  the  deadline  for  the  receipt  of 
applications. 

The  Center  for  Substance  Abuse 
Treatment  does  not  guarantee  to 
accommodate  or  explain  SPOC 
comments  that  are  received  after  the  60 
day  cut-off. 

Public  Health  System  Reporting 
Requirements 

Community-based,  nongovernmental, 
providers  are  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Each  community-based, 
nongovernmental  provider  must  prepare 
and  sub;nit  a  Public  Health  System 
Impjct  Statement  (PHSIS).  The  PHSIS  is 
intended  to  provide  information  to  State 
and  local  health  officials  to  keep  them 
apprised  of  proposed  health  services 
grant  epf  !icetions  submitted  by 
commuTiity-based  nongovernmental 
organizations  within  their  jurisdictions. 

In  rare  cases  where  an  SSA  does  not 
wish  to  servo  the  grantee  under  this 
program,  community-based, 
nongovernmentel  providers  are  required 
to  submit  the  following  information  to 
the  head  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
impacted  no  later  than  the  pertinent 
receipt  date  for  applications.  The  PHSIS 
consists  of  the  following  information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  Form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  Tribal  Authority  applicants 
to  this  program  are  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 
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Authority  and  Regulations 

Grants  awarded  under  this 
announcement  are  authorized  under 
section  511  of  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C.  290bt>-4). 

Federal  regulations  at  title  45  CFR 
parts  74  and  92,  generic  requirements 
concerning  the  administration  of  grants, 
are  applicable  to  these  awards. 

Grants  must  be  administered  in 
accordance  with  the  PHS  Grants  Policy 
Statement  (Revised  October  1, 1990). 

The  Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  for  this  program  is  93.903. 

Dated:  April  9. 1993. 
Joseph  R.  Leone, 

Acting  Deputy  Administrator,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  93-fl816  Filed  4-16-93;  8:45  ami 

B4LLING  CODE  S180-20-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

Pocket  No.  N-93-3594;  FR-3498-N-02] 

Debenture  Recall;  Correction 

A3ENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice;  Correction. 

SUMMARY:  In  notice  document  93-6286, 
beginning  on  page  14584  in  the  issue  of 
Thursday,  March  18, 1993,  make  the 
following  correction: 

On  page  14584  in  the  second  column, 
third  sentence,  the  date  previously 
published  to  insure  timely  payment  of 
debentures  to  be  presented  to  the 
Federal  Reserve  Bank  of  Philadelphia 
was  stated  as  March  31,  1993.  This  date 
should  be  changed  to  June  1, 1993.  The 
sentence  is  corrected  to  read:  "To  insure 
timely  payment,  debentures  should  6e 
presented  to  the  Federal  Reserve  Bank 
of  Philadelphia  by  June  1,  1993." 

Dated:  April  8, 1993. 

fames  E.  Schoenberger. 

Associate  General  Deputy  Assistant  Secretary 
for  Housing. 

(FR  Doc.  93-9042  Filed  4-16-93;  8:45  am) 
BILUNC  CODE  4210-Z7-W 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

National  Mineral  Resources 
Assessment  Program 

AGENCY:  Geological  Survey,  Interior. 


ACTION:  Notice. 


StJMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  has  accepted 
from  Clyde  Wahrhaftig  contribution  of 
$1,500  to  support  volunteers  working  on 
continuing  projects  under  the  National 
Mineral  Resources  Assessment  Program 
in  the  Menlo  Park  Office  of  the  Branch 
of  Alaskan  Geology. 
DATES:  This  notice  is  effective 
immediately. 

ADDRESSES:  Information  on  the 
volunteers'  work  is  available  to  the 

f>ublic  upon  request  at  the  following 
ocation: 

U.S.  Geological  Survey,  Branch  of 
Alaskan  Geology,  4200  University 
Drive,  Anchorage,  Alaska  99508- 
4667. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Leslie  Blaylock  of  the  U.S. 

Geological  Survey,  Branch  of  Alaskan 

Geology,  at  the  address  given  above; 

telephone  907/786-7492. 

B.A.  Morgan, 

Chief  Geologist. 

[FR  Doc.  93-9004  Filed  4-16-93;  8:45  am] 

BILUNO  CODE  4310-31-M 


National  Park  Service 

Niobrara  Scenic  River  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  Scenic  River  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

The  Commission  was  established 
pursuant  to  Public  Law  102-50,  section 
5.  The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  on  the 
management  and  operation  of  the  40 
mile  and  30  mile  segments  of  the 
Niobrara  River  designated  by  section  2 
of  Public  Law  102-50  which  Ue  outside 
the  boundary  of  the  Fort  Niobrara 
National  Wildlife  Refuge  and  that 
segment  of  the  Niobrara  River  from  its 
confluence  with  Chimney  Creek  to  its 
confluence  with  Rock  Creek. 

Meeting  Date  and  Time:  May  26, 1993 
9  a.m.  to  3  p.m. 

Adc/ress:  Elks  BPOE  1790  Lodge,  111 
E.  3rd  Street,  Ainsworth,  NE. 

Agenda  topics  include:  Discuss 
comments  received  by  the  Commission 
members  from  the  community  on  the 
purpose  and  signiBcance  statements 


distributed  at  the  May  6, 1993  meeting: 
the  opportunity  for  public  comment; 
and  closing  with  notification  of  any 
schedule  dbanges  for  the  proposed 
agenda,  date,  time,  and  location  for  the 
next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting.  In  order  to  accomplish 
the  agenda  for  the  meeting  the  Chair 
may  want  to  limit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  Minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  NE. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591,  O'Neill,  Nebraska  68763- 
0591,(402)336-3970. 

Dated:  April  7, 1993. 
Don  H.  Castlefaerry, 
Regional  Director. 
(FR  Doc.  93-9053  Filed  4-16-93;  8:45  am] 

BILLING  CODE  4310-7l>-# 


Niobrara  Scenic  River  Advisory 
Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Niobrara  Scenic  River  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

The  Commission  was  established 
pursuant  to  Public  Law  102-50,  section 
5.  The  purpose  of  the  Commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
pertaining  to  the  development  of  a 
management  plan,  and  on  the 
management  and  operation  of  the  40 
mile  and  30  mile  segments  of  the 
Niobrara  River  designated  by  section  2 
of  Public  Law  102-50  which  lie  outside 
the  boundary  of  the  Fort  Niobrara 
National  Wildlife  Refuge  and  that 
segment  of  the  Niobrara  River  from  its 
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confluence  with  Chimney  Creek  to  its 
confluence  with  Rock  Creek. 

Meeting  Date  and  Time:  May  6, 1993 
1:30  p.m. 

Address:  American  Legion  Club 
meeting  room,  201  E.  Buchanan  Street. 
Bassett,  Nebraska. 

(In  the  event  of  inclement  weather, 
the  meeting  will  be  held  the  following 
week.  May  13. 1993.  at  1:30  p.m.  at  the 
same  location.  CancellaUon  notice  will 
be  communicated  over  the  local  radio 
stations.) 

Agenda  topics  include:  Review  of  the 
bylaws  with  recommended  changes; 
voting  procedures;  selection  of  a  vice- 
chair;  an  update  from  the  four  county 
management  board;  a  presentation  from 
Brown  County,  re:  Zoning  regulations  in 
Brown  County;  an  update,  and 
discussion  on  the  purpose  and 
significance  statements  by  the  National 
Park  Service;  the  opportunity  for  public 
comment,  and  a  proposed  agenda,  date, 
time,  and  location  for  the  next  meeting. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentation  to  the  Commission 
or  file  written  statements.  Requests  for 
time  for  making  presentations  may  be 
made  to  the  Superintendent  prior  to  the 
meeting  or  to  the  Chair  at  the  beginning 
of  the  meeting.  In  order  to  accomplish 
the  agenda  for  the  meeting  the  Chair 
may  want  to  Umit  or  schedule  public 
presentations. 

The  meeting  will  be  recorded  for 
documentation  and  a  summary  in  the 
form  of  Minutes  will  be  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  made  available  to  the  public 
after  approval  by  the  Commission 
members.  Copies  of  the  minutes  may  be 
requested  by  contacting  the 
Superintendent.  An  audio  tape  of  the 
meeting  will  be  available  at  the 
headquarters  office  of  the  Niobrara/ 
Missouri  National  Scenic  Riverways  in 
O'Neill,  NE. 

FOR  FURTHER  INFORMATION  CONTACT: 
Warren  Hill,  Superintendent,  Niobrara/ 
Missouri  National  Scenic  Riverways, 
P.O.  Box  591.  O'Neill,  Nebraska  68763- 
0591,(402)336-3970. 
Dated:  March  31, 1993. 
David  N.  Giveo, 

Acting  Regional  Director.  Midwest  Region. 
[FR  Doc.  93-9054  Piled  4-16-93;  8:45  am] 

SILUNQ  CODE  4}IO-70-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Ben  RahmatI,  D.D.S.;  Revocation  of 
Registration 

On  March  18, 1993,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Ben  Rahmati,  D.D.S. 
of  24310  Moulton  Parkway,  #Cl  301, 
Laguna  Hills,  California,  proposing  to 
revoke  his  DEA  Certificate  of 
Registration,  BR2692893,  and  deny  any 
pending  applications  for  registration  as 
a  practitioner.  The  statutory  basis  for  the 
Order  to  Show  Cause  was  that  Dr. 
Rahmati  was  no  longer  authorized  by 
State  law  to  handle  controlled 
substances  and  thus  was  ineligible  for 
DEA  registration  as  set  forth  in  21  U.S.C. 
823(f). 

The  Order  to  Show  Cause  was  sent  by 
registered  mail  to  Dr.  Rahmati  at  his 
registered  location  in  Laguna  Hills.  The 
letter  was  returned  to  the  DEA  on  March 
29, 1993  with  the  notation  that  Dr. 
Rahmati  had  moved  and  left  no 
forwarding  address.  The  records  of  the 
State  Board  of  Dental  Examiners  and  Dr. 
Rahmati 's  probation  supervisor  indicate 
the  same  address  for  Dr.  Rahmati  as  the 
DEA  records.  Previously,  in  March  and 
May  of  1992,  the  DEA  also 
unsuccessfully  attempted  to  deliver 
other  related  correspondence  to  Dr. 
Rahmati  at  this  address  and  two  other 
Laguna  Hills  locations.  Dr.  Rahmati  is 
no  longer  in  practice  or  present  at  his 
registered  location  and  his  whereabouts 
are  unknown. 

Pursuant  to  21  CFR  1301.54(d),  the 
Administrator  finds  that  Dr.  Rahmati 
has  waived  his  opportunity  for  a 
hearing.  The  Administrator  has 
carefully  considered  the  investigative 
file  in  this  matter,  and  enters  his  final 
order  under  the  provisions  of  21  CFR 
1301.57. 

The  Administrator  finds  that  on 
February  27, 1992,  the  State  of 
California  Board  of  Dental  Examiners 
revoked  Dr.  Rahmati 's  dental  Ucense. 
based  on  his  conviction  of  a  crime 
involving  battery  upon  women  patients. 
Therefore,  Dr.  Rahmati  is  not  authorized 
to  administer,  dispense,  prescribe,  or 
otherwise  handle  controlled  substances 
under  the  laws  of  the  state  in  which  he 
is  registered  with  DEA. 

DEA  has  consistently  held  that 
termination  of  a  registrant's  state 
authority  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration.  Sam  S.  Misasi,  D.O.,  50  FR 
11469  (1985);  George  P.  Gotsis.  M.D..  49 


FR  33750  tl984);  Henry  Weilz.  M.D.,  46 
FR  34858  (1981). 

Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Rahmati's  registration  must  be  revoked 
21  U.S.C.  823(f)  and  824(a)(3). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  DEA 
Certificate  of  Registration.  BR2692893. 
previously  issued  to  Ben  Rahmati. 
D.D.S. ,  be,  and  it  hereby  is,  revoked,  and 
that  any  pending  applications  for 
registration,  be,  and  they  hereby  are. 
denied.  This  order  is  effective  April  19 
1993. 

Dated:  April  12, 1993. 
Robert  C.  Bonner, 

Administrator  of  Drug  Enforcement. 

[FR  Doc.  93-8996  Filed  4-16-93;  8:45  am] 
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Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices;  Immigration 
Related  Employment  Discrimination 
Public  Education  Grants 

agency:  Office  of  Special  Counsel  for 
Immigration  Related  Unfair 
Employment  Practices.  U.S.  Department 
of  Justice. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  applications. 

SUMMARY:  The  Office  of  Special  Counsel 
for  Immigration  Related  Unfair 
Employment  Practices  ("OSC") 
announces  the  availability  of  up  to 
$3,000,000  for  grants  to  conduct  public 
education  programs  about  the  rights 
afforded  potential  victims  of 
employment  discrimination  and  the 
responsibiUties  of  employers  under  the 
antidiscrimination  provision  of  the 
Immigration  Reform  and  Control  Act  of 
1986  ("IRCA"),  8  U.S.C.  1324b,  as 
amended  by  Title  V.  Section  C  of  the 
Immigration  Act  of  1990. 

h  is  anticipated  that  a  number  of 
grants  will  be  competitively  awarded  to 
applicants  who  can  demonstrate  a 
capacity  to  design  and  successfully 
implement  public  education  campaigns 
to  combat  immigration-related 
employment  discrimination.  Grants  will 
range  in  size  from  $50,000  to  $150,000. 
Additionally.  OSC  may  selectively 
consider  awarding  grants  for  a  very 
hmited  number  of  proposals  of 
exceptional  quality,  of  regional  or 
national  scope,  ranging  in  size  to 
$250,000.  Such  proposals  may  be 
submitted  as  supplements  to.  and  not  in 
lieu  of.  individual  proposals  with  a 
$150,000  limit. 
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OSC  will  accept  proposals  from 
applicants  who  have  access  to  potential 
victims  of  discrimination  or  whose 
experience  qualiHes  them  to  educate 
employers  about  the  antidiscrimination 
provisions  of  IRCA.  OSC  welcomes 
proposals  from  diverse  sources,  such  as 
not-for-profit  community-based 
organizations,  and  local,  regional  or 
national  ethnic  and  immigrants'  rights 
advocacy  organizations  which  serve 
potential  victims  of  discrimination.  OSC 
also  welcomes  proposals  from  trade 
associations,  industry  groups, 
professional  organizations,  and  other 
entities  providing  information  services 
to  employers.  Applications  will  not  be 
accepted  from  public  entities,  including 
state  and  local  government  agencies, 
and  public  educational  institutions. 
APPUCATION  DUE  DATE:  June  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patita  McEvoy  or  Ginette  Milanes, 
Public  Affairs  Specialists.  OfHce  of 
Special  Counsel  for  Immigration  Related 
Unfair  Employment  Practices,  1425  New 
York  Ave..  NW.,  suite  9000,  P.O.  Box 
27728,  Washington,  DC  20038-7728. 
Tel.  (202)  616-5594,  or  (202)  616-5525 
(TDD  for  the  hearing  impaired). 
SUPPLEMENTARY  INFORMATION:  The  OfBce 
of  Special  Counsel  for  Immigration 
Related  Unfair  Employment  Practices  of 
the  Department  of  Justice  announces  the 
availability  of  funds  to  conduct  public 
education  programs  concerning  the 
antidiscrimination  provisions  of  IRCA. 
Funds  will  be  awarded  to  selected 
applicants  who  propose  cost  effective 
ways  of  disseminating  information  to 
employers  and  members  of  the 
protected  class  or  to  those  who  can  fill 
a  particular  need  not  currently  being 
met. 

Background 

On  November  6, 1986,  President 
Reagan  signed  into  law  the  Immigration 
Reform  and  Control  Act  of  1986,  Public 
Law  99-603.  Additional  provisions 
were  signed  into  law  by  President  Bush 
in  the  Immigration  Act  of  1990  on 
November  29, 1990.  IRCA  makes  hiring 
aliens  without  work  authorization 
unlawful,  and  it  requires  employers  to 
verify  the  identity  and  work 
authorization  of  all  new  employees. 
Employers  who  violate  this  law  are 
subject  to  sanctions,  including  fines  and 
possible  criminal  prosecution. 

During  the  debate  of  IRCA,  Congress 
foresaw  the  possibility  that  employers, 
fearful  of  sanctions,  would  refuse 
employment  to  individuals  simply 
because  they  looked  or  sounded  foreign. 
Consequently,  Congress  enacted  Section 
102  of  IRCA,  an  antidiscrimination 
provision.  Section  102  prohibits 


employers  of  four  or  more  employees 
from  discriminating  on  the  basis  of 
citizenship  status  or  national  origin  in 
hiring,  firing,  recruitment  or  referral  for 
a  fee.  Citizens  and  certain  classes  of 
work  authorized  individuals  are 
protected  from  citizenship  status 
discrimination.  Protected  non-citizens 
include  permanent  residents,  temporary 
residents  under  the  amnesty,  the  Special 
Agricultural  Workers  (SAWs)  or  the 
Replenishment  Agricultural  Workers 
(RAWs)  programs,  refugees  and  asylees 
who  apply  for  naturalization  within  six 
months  of  being  eligible  to  do  so. 
Citizens  and  all  work  authorized 
individuals  are  protected  from 
discrimination  on  the  basis  of  national 
origin.  However,  this  prohibition 
applies  to  employers  with  four  to 
fourteen  employees.  National  origin 
discrimination  complaints  against 
employers  with  fifteen  or  more 
employees  remain  under  the 
jurisdiction  of  the  Equal  Employment 
Opportunity  Commission  under  Title 
VU  of  the  Civil  Rights  Act  of  1964. 

Congress  createa  the  OSC  to  enforce 
Section  102.  OSC  is  responsible  for 
receiving  and  investigating 
discrimination  charges  and,  when 
appropriate,  filing  complaints  with  a 
specially  designated  administrative 
tribunal.  OSC  also  initiates  independent 
investigations  of  possible  Section  102 
violations. 

While  OSC  has  established  a  record  of 
vigorous  enforcement,  studies  by  the 
U.S.  General  Accounting  Office  and 
other  sources  have  shoum  that  there  is 
an  extensive  lack  of  knowledge  on  the 
part  of  protected  individuals  and 
employers  about  the  antidiscrimination 
provisions.  Enforcement  cannot  be 
effective  if  potential  victims  of 
discrimination  are  not  aware  of  their 
rights.  Moreover,  discrimination  can 
never  be  eradicated  so  long  as 
employers  are  not  aware  of  their 
responsibilities. 

Purpose 

OSC  seeks  to  educate  both  potential 
victims  of  discrimination  about  their 
rights  and  employers  about  their 
responsibilities  under  the 
antidiscrimination  provision  of  IRCA. 
Because  previous  grantees  have 
developed  a  wealth  of  materials  [e.g., 
brochures,  posters,  booklets, 
information  packets,  and  videos]  to 
educate  these  groups,  OSC  has 
determined  that  the  focus  of  the 
program  should  be  on  the  dissemination 
of  information.  More  specifically,  in 
keeping  with  the  purpose  of  the  grant 
program,  OSC  seeks  proposals  that  will 
use  existing  materials  effectively  to 
educate  large  numbers  of  workers  or 


employers  about  exercising  their  rights 
or  fulfilling  their  obligations  under  the 
antidiscrimination  provisions. 

Program  Description 

The  program  is  designed  to  develop 
and  implement  cost  effective 
approaches  to  disseminate  information 
regarding  IRCA's  antidiscrimination 
provisions.  The  campaign  should  focus 
on  educating  potential  victims  of 
employment  discrimination  about  their 
rights  and  educating  employers  about 
their  responsibilities  under  IRCA. 
Applications  may  propose  to  educate 
potential  victims  only,  employers  only, 
or  both  in  a  single  campaign.  Proposals 
should  outline  the  following  key 
elements  of  the  program: 

Part  I:  Targeted  Population 

The  educational  efforts  under  the 
grant  should  be  directed  to:  (1)  work 
authorized  non-citizens  who  are 
protected  individuals,  since  this  group 
is  especially  vulnerable  to  employment 
discrimination;  (2]  those  citizens  who 
are  most  likely  to  become  victims  of 
employment  discrimination;  and/or  to 
(3)  employers.  The  proposals  should 
define  the  characteristics  of  the  work 
authorized  population  or  the  employer 
group(s]  targeted  for  the  educational 
campaign,  and  the  applicant's 
qualifications  to  credibly  and  effectively 
reach  large  segments  of  the  campaign 
targets. 

The  proposals  should  also  detail  the 
reasons  for  targeting  each  group  of 
protected  individuals  or  employers  by 
describing  particular  needs  or  other 
factors  to  support  the  selection.  In 
defining  the  campaign  targets  and 
supporting  the  reasons  for  the  selection, 
applicants  may  use  studies,  surveys,  or 
any  other  sources  of  information  of 
generally  accepted  reliability. 

Part  II:  Campaign  Strategy 

We  encourage  applicants  to  devise 
effective  and  creative  means  of  public 
education  and  information 
dissemination  that  are  specifically 
designed  to  reach  the  widest  possible 
targeted  audience.  Those  applicants 
proposing  educational  campaigns 
addressing  potential  victims  of 
discrimination  should  keep  in  mind  that 
some  of  the  traditional  methods  of 
public  communication  may  be  less  than 
optimal  for  disseminating  information 
to  members  of  national  or  linguistic 
groups  that  have  limited  community- 
based  support  and  communication 
networks. 

Proposals  should  discuss  the 
components  of  the  campaign  strategy, 
detail  the  reasons  supporting  the  choice 
of  each  component,  and  explain  how 
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each  component  will  effectively 
contribute  to  the  overall  objective  of 
cost-effective  dissemination  of  useful 
and  accurate  iafonnation  to  a  wide 
audience  of  protected  individuals  or 
employers.  Discussions  of  the  campaign 
strategies  and  supporting  rationale 
should  be  clear,  concise,  and  based  on 
sound  evidence  and  reasoning. 

Since  there  presently  exists  a  wealth 
of  materials  for  use  in  educating  the 
public,  proposals  should  include  in 
their  budgets  the  costs  for  printing  from 
camera-ready  materials  received  from 
OSC.  To  the  extent  that  applicants 
believe  the  development  of  original 
materials  particularly  suited  to  their 
campaign  is  necessary,  their  proposal 
should  articulate  in  detail  the 
circumstances  requiring  the 
development  of  such  materials.  All  such 
materials  must  be  approved  by  OSC  to 
ensure  legal  accxiracy  and  proper 
emphasis  prior  to  production.  It  should 
be  noted  that  proposed  redactions  of 
OSC  approvea  materials  must  also  be 
submitted  for  clearance.  All  information 
distributed  should  also  include  mention 
of  the  OSC  as  a  source  of  assistance, 
information  and  action,  and  the  correct 
address  and  telephone  numbers  of  the 
OSC  (inchiding  the  toll-free  and  TDD 
toll-free  numbers  for  the  hearing 
impaired). 

Part  III:  Evaluation  of  the  Strategy 

One  of  the  central  goals  of  this 
program  is  determining  what  public 
education  strategies  are  most  effective  in 
dispersing  information  about  the 
antidiscrimination  provisions.  To  be 
effective  in  planning  future  public 
education  efforts.  OSC  needs  to  know 
what  woiiLS  and  what  does  not. 
Measuring  the  effectiveness  of  the 
campaign  strategy  and  public  education 
materials  is  therefore  crucial,  and  the 
methods  of  measurement  and  their 
results  must  be  carefully  detailed.  A  full 
evaluation  of  a  project's  effectiveness  is 
due  within  60  days  of  the  conclusion  of 
a  campaign. 

Selection  Criteria 

The  final  selection  of  grantees  for 
award  will  be  made  by  the  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices. 

Proposals  will  be  submitted  to  a  peer 
review  panel.  OSC  anticipates  seeking 
assistance  from  sources  with  specialized 
knowledge  in  the  areas  of  employment 
and  immigration  law,  as  well  as  in 
evaluating  proposals,  including  the 
agencies  that  are  members  of  the  IRCA 
Antidiscrimination  Outreach  Task 
Force:  The  Department  of  Labor,  the 
Equal  Employmoit  Oppjortunity 
Commission,  the  Small  Business 
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Administration,  and  the  Immigration 
and  Naturalization  Service.  Each 
panelist  will  evaluate  proposals  for 
effectiveness  and  efficiency  with 
emphasis  en  the  various  factors 
enumerated  below.  The  panel's  results 
are  advisory  in  nature  and  not  binding 
on  the  Special  Counsel.  Letters  of 
support,  endorsement,  or 
recommendation  will  not  be  accepted  or 
considered. 

Applicants  should  be  aware  that  some 
states  are  currently  conducting  IRCA 
antidiscrimination  outreach  and 
education  programs  with  funds  made 
available  under  the  Immigrant  Nurses 
Rflhef  Act  of  1989,  Public  Law  101-238. 
Unnecessary  duplication  of  specific 
efforts  under  those  programs  should  be 
avoided.  OSC  will  take  steps  to 
coordinate  these  efforts  but  expects  that 
to  the  extent  practicable,  grantees  will 
do  so  as  well. 

In  determining  which  applications  to 
fund.  OSC  will  consider  the  following 
(based  on  a  one-hundred  point  scale): 

1.  Program  Design  (50  points) 

Sound  program  design  and  cost 
effective^trategies  for  dissemination  of 
information  to  the  targeted  population 
are  imperative.  Consequently,  areas  that 
will  be  closely  examined  include  the 
following: 

a.  Evidence  of  in-depth  knowledge  of 
the  goals  and  objectives  of  the  project. 
(15  points) 

b.  Selection  and  definition  of  the 
target  group(s)  for  the  campaign,  and  the 
factors  that  support  the  selection, 
including  special  needs,  and  the 
applicant's  qualifications  to  effectively 
reach  the  target.  (10  points) 

c.  A  cost  effective  campaign  strategy 
for  wide  dissemination  of  information  to 
targeted  employers  and/or  members  of 
the  protected  class,  with  a  justification 
for  the  choice  of  strategy.  (15  points) 

d.  The  evaluation  methods  proposed 
by  the  applicant  to  measure  the 
effectiveness  of  the  campaign  and  their 
precision  in  indicating  to  what  degree 
the  campaign  is  successful.  (10  points) 

2.  Administrative  Capability  (20  points) 
Proposals  will  be  rated  in  terms  of  the 
capability  of  the  applicant  to  implement 
the  targeting,  public  education  and 
evaluation  comoonents  of  the  campaign: 

a.  Evidence  of  proven  ability  to 
provide  high  quaUty  results.  (10  points) 

b.  Evidence  that  the  applicant  can 
implement  the  campaign,  and  complete 
the  evaluation  component  within  the 
time  lines  provided. 

Note:  OSC's  experience  during  previous    ' 
grant  cycles  has  shown  thai  a  number  of 
applicants  choose  to  apply  as  a  consortiuin 
of  individual  entities:  or,  if  applying 


individually,  propose  the  use  of 
subcontractors  to  undertake  certain  limited 
functions.  It  is  essential  that  these  applicanU 
demonstrate  the  proven  management 
capability  and  experience  to  ensure  that,  as 
lead  agency,  they  will  be  directly  accountable 
for  the  successful  implementation, 
completion,  and  evaluation  of  tlie  project  (10 
points) 

3.  Staff  Capability  (10  points) 

Apphcations  will  be  evaluated  in 
terms  of  the  degree  to  which: 

a.  The  duties  outlined  for  grant- 
funded  positions  appear  appropriate  to 
the  work  that  will  be  conducted  under 
the  award.  (5  points) 

b.  The  quaUfications  of  the  grant- 
fjnded  positions  appear  to  match  the 
requirements  of  these  positions.  (5 
points) 

4.  Previous  Experience  (20  points) 

The  proposals  will  be  evaluated  on 
the  degree  to  which  the  applicant 
demonstrates  that  it  has  successfully 
carried  out  programs  or  work  of  a 
similar  nature  in  the  past. 

Eligible  Applicants 

This  grant  competition  is  open  to  not- 
for-profit  community-based 
organizations,  local,  regional  or  national 
ethnic  and  immigrants'  rights  advocacy 
organizations  that  serve  potential 
victims  of  discrimination,  trade 
associations,  industry  groups, 
professional  organizations,  and  other 
entities  providing  information  services 
to  employers.  Applications  will  not  be 
accepted  from  pubUc  entities,  including 
state  and  local  government  agencies, 
and  public  educational  institutions. 

Grant  Period  and  Award  Amount 

It  is  anticipated  that  several  grants 
will  be  awarded  and  will  range  in  size 
from  $50,000  to  $150,000. 

OSC  will  also  consider  tlie  selective 
award  of  grant  proposals  of  exceptional 
quality  of  regional  or  national  scope, 
ranging  in  size  to  $250,000.  Such 
proposals  must  set  forth  a  broad-range 
and  comprehensive  pubhc  education 
campaign  designed  to  educate  large 
numbers  of  employers  or  potential 
victims  of  discrimination  nationwide,  or 
in  localized  regions  of  the  country.  For 
purposes  of  this  proposal,  "region" 
means  a  multi-jurisdictional  area 
consisting  of  two  or  more  contiguous 
states  with  a  high  concentration  of 
work-authorized  ahens.  The  term 
"region"  shall  also  mean  the  states  of 
CaUfomia  and  Texas  individually. 
During  evaluation,  the  panel  will 
closely  examine  those  proposals  that 
guarantee  maximum  exposure  and 
penetration  in  the  employer  or  potential 
victims  target  populations.  Thus,  a 
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campaign  designed  to  reach  a  very  large 
proportion  of  employers  (or  potential 
victims)  in  the  state  of  Texas  would  take 
precedence  over  a  campaign  designed  to 
reach  a  more  limited  number  of 
employers  (or  potential  victims) 
nationwide. 

Final  decision  whether  to  award  any 
grants  at  the  $250,000  funding  level  will 
be  made  by  the  Special  Counsel  only 
after  all  proposals  are  evaluated  by  the 
selection  panel.  To  ensure  that  OSC 
receives  an  adequate  number  of 
applications  in  the  normally  acceptable 
funding  range  (up  to  $150,000),  no 
proposals  for  the  larger  amount  (up  to 
$250,000)  will  be  accepted  unless 
submitted  as  a  supplement,  or  in 
addition  to  an  independent  proposal,  of 
at  least  comparable  quality,  with  a 
$150,000  hmit.  Companion  applications 
may  propose  similar  campaigns, 
differing  only  in  scope  and  reach;  or 
they  may  propose  substantially  different 
campaign  designs.  In  all  cases,  however, 
both  proposals  submitted  by  an 
applicant  must  be  considered  acceptable 
by  the  selection  committee  before  OSC 
will  consider  awarding  a  $250,000 
request  for  a  grant. 

rublication  of  this  announcement 
does  not  require  OSC  to  award  any 
specific  number  of  grants,  to  obligate  the 
entire  amount  of  funds  available,  or  to 
obligate  any  part  thereof.  The  period  of 
performance  will  be  twelve  months 
from  the  date  of  the  grant  award.  Those 
grantees  who  successfully  achieve  their 
goals  may  be  considered  for 
supplementary  funding  for  a  second 
year  based  on  the  availability  of  funds. 

Application  Deadline 

All  applications  must  be  received  by 
the  close  of  business  (6  p.m.  EDT) 
(insert  weekday  and  date  45  days  after 
publication)  at  the  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices,  1425  New  York 
Ave..  NW..  suite  9000,  P.O.  Box  27728. 
Washington.  DC  20038-7728 
Applications  submitted  via  facsimile 
machine  will  not  be  accepted  or 
considered. 

Application  Requirements 

Applicants  should  submit  an  original 
and  two  (2)  copies  of  their  completed 
proposal  by  the  deadline  established 
above.  All  submissions  must  contain  the 
following  items  in  the  order  listed 
below: 

1.  A  completed  and  signed 
Application  for  Federal  Assistance 
(Standard  Form  424)  and  Budget 
'nformation  (Standard  Form  424A). 

2.  OJP  Form  4061/6  (Certification 
Regarding  Lobbying;  Debarment, 
Suspension  and  Other  Responsibility 


Matters:  and  Drug-Free  Workplace 
Requirements). 

3.  An  abstract  of  the  full  proposal,  not 
to  exceed  one  page. 

4.  A  program  narrative  of  not  more 
than  fi^een  (15)  double-spaced  typed 
pages  which  includes  the  following: 

a.  A  clear  statement  describing  the 
approach  and  strategy  to  be  utilized  to 
complete  the  tasks  identified  in  the 
program  description; 

b.  A  clear  statement  of  the  proposed 
goals  and  objectives,  including  a  listing 
of  the  major  events,  activities,  products 
and  timetables  for  completion; 

c.  The  proposed  staffing  plan;  and 

d.  Description  of  how  the  project  will 
be  evaluated. 

5.  A  proposed  budget  outlining  all 
direct  and  indirect  costs  for  personnel, 
fringe  benefits,  travel,  equipment, 
supplies,  subcontracts,  and  a  short 
narrative  justification  of  each  budgeted 
line  item  cost.  If  an  indirect  cost  rate  is 
used  in  the  budget,  then  a  copy  of  a 
current  fully  executed  agreement 
between  the  applicant  and  the  Federal 
cognizant  agency  must  accompany  the 
budget. 

6.  Copies  of  resumes  for  the 
professional  staff  proposed  in  the 
budget. 

Note:  If  the  grant  project  manager  is  to  be 
hired  later  as  part  of  the  grant,  hiring  is 
subject  to  review  and  approval  by  OSC  at  that 
time. 

7.  Detailed  technical  materials  that 
support  or  supplement  the  description 
of  the  proposed  effort  should  be 
included  in  the  appendix. 

In  order  to  facilitate  handling,  please 
do  not  use  covers,  binders  or  tabs. 

Application  forms  may  be  obtained  by 
wrriting  or  telephoning:  Office  of  Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices.  1425  New  York 
Ave.,  NW..  Suite  9000,  P.O.  Box  27728. 
Washington,  DC  20038-7728.  Tel.  (202) 
616-5594.  or  (202)  616-5525  (TDD  for 
the  hearing  impaired). 

Dated:  Aprill  3, 1993. 
William  Ho-Gonzalez, 

Special  Counsel.  Office  of  Special  Counsel 

for  Immigration  Related  Unfair  Employment 

Practices. 

IFR  Doc.  93-9032  Filed  4-16-93;  8:45  am] 

BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Business  Research  Advisory  Council: 
Reestabllshment 

In  accordance  with  the  provision  of 
the  Federal  Advisory  Committee  Act. 


and  after  consultation  with  the  General 
Services  Administration  (GSA),  I  have 
determined  that  the  establishment  of  the 
Business  Research  Advisory  Council 
(BRAC)  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
Labor. 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics  on 
technical  economic  and  statistical 
matters,  in  the  analysis  of  the  Bureau's 
statistics,  and  on  the  broader  aspects  of 
its  program  from  an  informed  business 
point  of  view;  and  provide  a  realistic 
and  timely  two-way  communications 
structure  between  business  users  and 
providers  of  basic  economic  statistics 
and  a  major  governmental  statistics- 
producing  unit. 

Council  membership  is  selected  to 
represent  a  cross  section  of  American 
business  and  industry. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

Interested  persons  are  invited  to 
submit  comments  regarding  renewal  of 
the  Business  Research  Advisory 
Council.  Such  comments  should  be 
addressed  to:  Constance  B.  DiCesare. 
Liaison  for  BRAC,  Bureau  of  Labor 
Statistics.  Department  of  Labor,  room 
2860,  Postal  Square  Building.  2 
Massachusetts  Avenue.  NE.. 
Washington.  DC  20212.  telephone:  (202) 
606-5886. 

Signed  at  Washington.  DC,  this  5th  day  of 
April,  1993. 

Robert  B.  Reich, 

Secretary  of  Labor. 

[PR  Doc.  93-8975  Filed  4-16-93;  8:45  am) 

BILUNQ  CODE  4S10-a«-M 


[Secretary's  Order  1-93] 

Delegation  of  Authority  and 
Assignment  of  Responsibilities  to  the 
Assistant  Secretary  for  Employment 
Standards 

March  30, 1993. 

1.  Purpose.  To  delegate  authority  and 
assign  responsibilities  to  the  Assistant 
Secretary  for  Employment  Standards. 

2.  Background.  This  Order  delegates 
authority  and  assigns  responsibility  to 
the  Assistant  Secretary  for  Employment 
Standards  regarding  the  Family  and 
Medical  Leave  Act  of  1993.  All  other 
authority  and  responsibility  set  forth  in 
this  Order  were  delegated  or  assigned 
previously  to  the  Assistant  Secretary  for 
Employment  Standards  in  Secretary's 
Order  9-92.  and  this  Order  continues 
those  delegations  and  assignments  in 
full  force  and  effect,  except  as  expressly 
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modified  herein.  This  Oder  also  makes 
minor  editorial  and  technical  changes  to 
Secretary's  Order  9-92. 

3.  Delegation  of  Authority  and 
Assignment  of  Responsibilities. 

a.  The  Assistant  Secretary  for 
Employment  Standards  is  hereby 
delegated  authority  and  assigned 
responsibility,  except  as  hereinafter 
provided,  for  carrying  out  the 
employment  standards  and  labor- 
management  standards  policies, 
programs,  and  activities  of  the 
Department  of  Labor,  including  those 
functions  to  be  performed  by  the 
Secretary  of  Labor  in  relation  to: 

(1)  The  Fair  Labor  Standards  Act  of 
1938,  as  amended,  29  U.S.C.  201  et  seq. 
(FLSA),  including  the  issuance 
thereunder  of  child  labor  hazardous 
occupation  orders  and  other  regulations 
concerning  child  labor  standards. 
Authority  and  responsibility  for  the 
Equal  Pay  Act,  section  6(d)  of  the  FLSA, 
were  transferred  to  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  on  July  1, 1979,  pursuant  to  the 
President's  Reorganization  Plan  No.  1  of 
February  1978. 

(2)  The  Walsh-Healey  Public 
Contracts  Act  of  1936,  as  amended,  41 
U.S.C.  35,  ^t  seq.,  except  those 
provisions  relating  to  safety  and  health 
delegated  <o  the  Assistant  Secretaries  for 
Occupational  Safety  and  Health  and 
Mine  Safely  and  Health,  respectively. 

(3)  The  McNaraara-O'Hara  Service 
Contract  Act  of  1965.  as  amended,  41 
U.S.C.  351,  et  seq.,  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health. 

(4)  The  Davis-Bacon  Act,  as  amended, 
and  any  lava's  now  existing  or 
subsequently  enacted,  providing  for 
prevailing  wage  findings  by  the 
Secretary  ia  accordance  with  or 
pursuant  to  the  Davis-Bacon  Act.  as 
amended,  40  U.S.C  276a — 276a-7;  the 
Copeland  Act,  40  U.S.C.  276c; 
Reorganization  Plan  No.  14  of  1950; 
and,  the  Tennessee  Valley  Authority 
Act,  16  U.S.C.  831. 

(5)  The  Contract  Work  Hours  and 
Safety  Standards  Act,  as  amended,  40 
U.S.C.  327.  et  seq.,  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health. 

(6)  Title  ni  of  the  Consumer  CJedit 
Protection  Act,  15  U.S.C.  1671,  et  seq. 

(7)  The  labor  standards  provisions 
contained  in  sections  5(i)  and  7(g)  of  the 
National  Foundation  for  the  Arts  and 
Humanities  Act,  as  amended,  20  U.S.C. 
954(i)  and  956(g),  except  those 
provisions  relating  to  safety  and  health 
delegated  to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health. 


(8)  The  Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act  of 
1983,  29  U.S.C.  1801,  et  seq. 

(9)  SecUon  1450(i)  of  the  Safe 
Drinking  Water  Act,  42  U.S.C.  300j-9(i). 

(10)  Section  507  of  the  Federal  Water 
Pollution  Prevention  and  Control  Act, 
33  U.S.C.  1367. 

(11)  Section  23  of  the  Toxic 
Substances  Control  Act,  15  U.S.C  2622. 

(12)  Section  7001  of  the  Solid  Waste 
Disposal  Act,  42  U.S.C.  6971. 

(13)  Section  322  of  the  Clean  Air  Act, 
42  U.S.C.  7622. 

(14)  Section  211  of  the  Energy 
Reorganization  Act  of  1974.  as 
amended.  42  U.S.C  S8S1. 

(15)  Section  110(a}-{d)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980>  42  U.S.C.  9610. 

(16)  The  Employee  Polygraph 
Protection  Act  (EPPA)  of  1988,  29  U.S.C. 
2001-2009. 

(17)  The  Federal  Employees' 
Compensation  Act,  as  amended  and 
extended,  5  U.S.C.  8101,  et  seq.,  except 
section  8149  as  it  pertains  to  tlie 
Employees'  Com]>ensation  Appeals 
Board. 

(18)  The  Longshore  and  Harbor 
Workers'  Compensation  Act,  as 
amended  and  extended,  33  U.S.C.  901, 
et  seq.,  except:  33  U.S.C.  921(b)  as  it 
applies  to  the  Benefits  Review  Board;  33 
U.S.C.  941  relating  to  activities  assigned 
to  the  Assistant  Secretary  for 
Occupational  Safety  and  Health;  and  33 
U.S.C.  919(d)  with  respect  to 
administrative  law  judges  in  the  Office 
of  Administrative  Law  Judges. 

(19)  Black  Lung  Benefits  Act,  as 
amended,  30  U.S.C  901.  et  seq. 

(20)  The  affirmative  action  provisions 
of  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974,  as 
amended,  and  as  codified  at  38  U.S.C 
4212,  except  for  monitoring  of  the 
Federal  contractor  job  listing  activities 
under  section  4212(a)  and  the  annual 
Federal  contractor  reporting  obligations 
under  section  4212(d)  delegated  to  the 
Assistant  Secretary  for  Veterans' 
Employment  and  Training. 

(21)  Sections  501(a),  501(0.  502,  and 
503  of  the  Rehabilitation  Act  of  1973,  as 
amended,  29  U.S.C  793,  et  seq.,  and 
Executive  Order  11758. 

(22)  Executive  Order  11246,  as 
amended  by  Executive  Order  11375  and 
Executive  Order  12086— Federal 
Contract  Compliance. 

(23)  Section  212(m)(2)(E)  (ii)  through 
(v)  of  the  Immigration  and  Nationality 
Act  (INA)  of  1952,  as  amended.  8  U.S.C. 
1182(m)(2)(E)  (ii)  through  (v),  (relaUng 
to  the  complaint,  investigation,  and 
penalty  provisions  of  the  attestation 


process  for  users  of  nonimmigrant 
registered  nurses  [i.e..  H-IA  Visas)). 

(24)  Section  210  and  210A  (8  U.S.C 
1160  and  1161)  (relaUng  to  the 
recordkeeping,  reporting,  and 
employment  requirements  for 
employers  of  Special  Agricultural 
Workers/Replenishment  Agricultural 
Workers  engaged  in  seasonal 
agricultural  services),  section  218(g)(2) 
(8  U.S.C.  1188(g)(2))  (rakting  to  assuring 
employer  compliance  with  terms  and 
conditions  of  employment  under  the 
temporary  alien  agricultural  labor 
certification  (H-2A)  program),  and 
section  274A(b)(3)  (8  U.S.C. 
1324A(b)(3))  (relaUng  to  employment 
eligibility  verification  and  related 
recordkeeping)  of  the  Immigration  and 
Nationality  Act  (INA)  of  1952.  8  U.S.C 

1 101,  ef  seq.,  as  amended. 

(25)  The  enforcement  of  the 
attestations  required  by  employers 
under  the  Immigration  and  Nationality 
Act  (INA),  as  amended,  pertaining  to  ihe 
employment  of  nonimmigrant  longshore 
workers  (section  258  of  the  INA.  8 
U.S.C.  128a(c)(4)(B)-{F)).  and  foreign 
students  working  off-campus.  8  U.S.C 

1 184  note;  and  enforcement  of  labor 
condition  applications  for  employment 
of  nonimmigrant  professionals  (suction 
212(n)(2)  of  tlie  INA.  8  U.S.C 
1182(n)(2)). 

(26)  Joint  responsibility  and  authority 
with  the  Assistant  Secretary  for 
Employment  and  Training  for  enforcing 
the  Equal  Opportunity  in 
ApprenticRship  and  Training 
requirements,  as  identified  in 
Secretary's  Order  4-90. 

(27)  Joint  responsibility  with  the 
Equal  Employment  Opportunity 
Commission  (EEOC)  for  section  107(b) 
of  the  Americans  with  Disabihties  Act 
of  1990;  and  the  regulations  pertaining 
to  such  section  at  41  CFR  part  60-742. 

(28)  The  Family  and  Medical  Leave 
Act  of  1993.  Public  Law  No.  103-3.  107 
Stat.  6  (February  5.  1993). 

(29)  The  Labor-Management 
Reporting  and  Disclosure  Act  of  1959.  as 
amended.  29  U.S.C.  401.  et  seq..  and 
section  1209  of  the  Postal 
Reorganization  Act  of  1970.  39  U.S.C 
1209. 

(30)  Section  701  (Standards  of 
Conduct  for  Federal  Employee  Unions) 
of  the  Civil  Service  Reform  Act  of  1978. 
5  U.S.C.  7120;  section  1017  of  the 
Foreign  Service  Act  of  1980.  22  U.S.C 
4117;  and  tlie  regulations  pertaining  to 
such  sections  at  29  CFR  part  457  et  seq. 

(31)  The  implementation  and 
administration  of  the  Secretary  of 
Labor's  responsibilities  under  Execi<tive 
Order  12800,  the  Notification  of 
Employee  Rights  Concerning  Payment 
of  Union  Dues  and  Fees. 
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(32)  Such  additional  Federal  acts  as 
from  time  to  time  may  assign  to  the 
Secretary  or  the  Department  duties  and 
responsibilities  similar  to  those  listed 
under  subparagraphs  (lH31)  of  this 
section,  as  directed  by  the  Secretary  of 
Labor. 

b.  The  Assistant  Secretary  for 
Administration  and  Management  is 
assigned  responsibility,  in  accordance 
with  applicable  appropriations 
enactments,  for  assuring  an  orderly  and 
equitable  transfer  and  realignment  of 
resources  associated  with  the  programs 
and  functions  of  the  Office  of  Labor- 
Management  Standards,  including 
assurance  of  consultation  and 
negotiation,  as  appropriate,  with 
representatives  of  the  affected 
employees.  The  Assistant  Secretary  for 
Administration  and  Management  is 
responsible  also  for  providing  or 
assuring  that  appropriate  administrative 
and  management  support  is  furnished, 
as  required,  for  the  efficient  and 
effective  operation  of  those  programs. 

c.  The  Solicitor  of  Labor  snallhave 
the  responsibility  for  providing  legal 
advice  and  assistance  to  all  officers  of 
the  Department  relating  to  the 
administration  of  the  statutes  and 
Executive  Orders  listed  in  paragraph  3a 
above.  The  bringing  of  legal  proceedings 
under  the  statutes  and  Executive  Orders 
listed  in  paragraph  3a  above,  the 
representation  of  the  Secretary  of  Labor 
and/or  other  officials  of  the  Department 
of  Labor,  and  the  determination  of 
whether  such  proceedings  or 
representations  are  appropriate  in  a 
given  case  are  delegated  exclusively  to 
the  Solicitor  of  Labor. 

4.  Reservation  of  Authority. 

a.  The  submission  of  reports  and 
recommendations  to  the  President  and 
the  Congress  concerning  the 
administration  of  statutes  and  Executive 
Orders  listed  in  section  3a  above  is 
reserved  to  the  Secretary. 

b.  The  authority  delegated  and  the 
responsibilities  assigned  to  the  Wage 
Appeals  Board  by  Secretary's  Order  1- 
91  are  reserved. 

c.  The  authority  delegated  and  the 
responsibilities  assigned  to  the  Board  of 
Service  Contract  Appeals  by  Secretary's 
Order  3-92  are  reserved. 

d.  The  determination  of  the 
application  of  the  ineligible  list 
provisions  of  Section  3  of  the  Walsh- 
Healey  Public  Contracts  Act.  41  U.S.C. 
37,  is  reserved  to  the  Secretary. 

e.  Decisions  under  section  103(b)(2) 
and  503(b)(2)  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act  which  permit  the  Secretary  to 
modify  or  vacate  the  decision  of  an 
administrative  law  judge  shall  also  be 
reserved  to  the  Secretary. 


f.  Final  decisions  under  paragraph 
3(a)  (10)-(16),  and  (23),  are  reserved  to 
the  Secretary. 

g.  Final  decisions  under  paragraph 
6(a)(3)  of  the  Employee  Polygraph 
Protection  Act,  which  provides  for 
collection  of  civil  penalties  in  the  same 
manner  as  required  by  subsections  (b) 
through  (e)  of  section  503  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act,  are  reserved  to  the 
Secretary. 

h.  Final  decisions  under  section 
14(c)(5)(F)  of  the  Fair  Labor  Standards 
Act  which  permit  the  Secretary  to 
modify  or  vacate  the  decision  of  an 
administrative  law  judge  are  reserved  to 
the  Secretary. 

i.  Decisions  under  section  218(g)(2) 
and  210A  of  the  INA.  as  amended,  and 
regulations  issued  thereunder 
authorizing  the  Secretary  to  modify  or 
vacate  the  decision  of  an  administrative 
law  judge  are  reserved  to  the  Secretary. 

j.  Final  decisions  under  section 
212(m)(2)(E)  (ii)  through  (v)  of  the  INA. 
as  amended.  8  U.S.C.  lia2(m)(2)(E)  (ii) 
through  (v),  (relating  to  the  complaints 
investigation  and  penalties  provision  of 
the  attestation  process  for  users  of 
nonimmigrant  registered  nurses  (i.e., 
Hl-A  Visas)),  and  regulations  issued 
thereunder  authorizing  the  Secretary,  on 
discretionary  review,  to  modify  or 
vacate  the  decisions  of  an 
administrative  law  judge,  are  reserved  to 
the  Secretary. 

k.  Final  decisions  under  section  258 
of  the  INA,  8  U.S.C.  1288(c)(4)  (B)-(F) 
(relating  to  the  employment  of 
nonimmigrant  longshore  workers);  8 
U.S.C.  1184  note  (relating  to  the 
employment  of  nonimmigrant  foreign 
students  working  off-campus);  and 
section  212(n)(2)  of  the  INA.  8  U.S.C. 
1182(n){2)  (relating  to  the  enforcement 
of  labor  conditions  applications  for 
employment  of  nonimmigrant 
professionals);  and  regulations  issued 
thereunder  authorizing  the  Secretary,  on 
discretionary  review,  to  modify  or 
vacate  the  decisions  of  an 
administrative  law  judge,  are  reserved  to 
the  Secretary. 

1.  Final  decisions  under  29  CFR 
530.406—411.  authorizing  the  Secretary, 
on  discretionary  review,  to  modify  or 
vacate  the  decision  of  an  administrative 
law  judge,  are  reserved  to  the  Secretary. 

m.  Except  as  expressly  provided, 
nothing  in  this  Order  shall  lirr.it  or 
modify  the  provisions  of  any  other 
Order,  including  Secretary's  Order  2-90 
(Office  of  the  Inspector  General). 

5.  Directives  Affected. 

(a)  Secretary's  Order  9-92  is 
superseded. 

(b)  All  actions  previously  taken  by  the 
Assistant  Secretary  for  Labor- 


Management  Standards  or  the  Office  of 
Labor-Management  Standards  shall 
remain  in  full  force  and  effect,  except  as 
they  may  hereafter  be  modified  or 
revoked,  and  the  Assistant  Secretary  for 
Employment  Standards  shall  be  the     • 
legal  successor  to  the  Assistant 
Secretary  for  Labor-Management 
Standards  in  relation  to  such  actions. 

6.  Effective  Date.  This  Order  is 
effective  immediately. 
Robert  B.  Reich, 
Secretary  of  Labor. 
[FR  Doc.  93-8972  Filed  4-16-93;  8:45  am] 
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NATIONAL  INSTITUTE  FOR  LITERACY 

National  Institute  for  Literacy  Advisory 
Board;  Meeting 

AGENCY:  National  Institute  for  Literacy 

Advisory  Board,  National  Institute  for 

Literacy. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  ia 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act. 

DATE  AND  TJME:  May  3,  1993,  10  a.m.  to 
7  p.m.;  May  4, 1993.  8  a.m.  to  5:30  p.m.. 
ADDRESSES:  Courtyard  Crystal  City 
Marriott,  Board  Room,  2899  Jefferson 
Davis  Drive,  ArUngton.  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  R.  Hill,  Executive  Officer. 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.  Suite  200. 
Washington,  DC  20006.  Telephone  (202) 
632-1500. 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  established  under  section  384  of  the 
Adult  Education  Act,  as  amended  by 
Title  I  of  Public  Law  102-73.  the 
National  Literacy  Act  of  1991.  The 
Board  consists  of  ten  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Croup,  composed  of  the  Secretaries  of 
Education,  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board's  recommendations  in  planning 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions:  (a)  Makes 


recommendations  concerning  the 
appointment  of  the  Director  and  the 
staff  of  the  Institute;  (b)  provides 
independent  advice  on  operation  of  the 
Institute;  and  (c)  receives  reports  from 
the  Interagency  Group  and  the  Director 
of  the  Institute. 

In  addition,  the  Institute  consuhs 
with  the  Board  on  the  award  of 
fellowships. 

On  May  3. 1993  from  10  a.m.  to  7  p.m. 
and  on  May  4, 1993  from  8  a.m.  to  5:30 
p.m.,  the  meeting  of  the  Board  will  be 
closed  to  the  pubUc  to  interview 
candidates  for  the  position  of  Institute 
Director.  Interviews  and  discussions 
with  the  candidates  will  touch  upon 
matters  that  will  relate  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency:  and  are  likely  to  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemptions  (2)  and  (6)  of  Section 
552b(c)  of  the  Government  in  the 
Sunshine  Act  (Pub.  L.  94-409,  5  U.S.C. 
552b(c)). 

A  summary  of  the  activities  at  the 
closed  session  and  related  matters 
which  are  informative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C.  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy.  800  Connecticut  Avenue.  NW, 
Suite  200,  Washington,  DC  20006  from 
8:30  a.m.  to  5  p.m. 

Dated:  April  13, 1993. 

Lilian  S.  Dorka, 

Acting  Interim  Director,  National  Institute  for 
Literacy. 

[FR  Doc  93-9016  Piled  4-16-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-344] 

Exemption 

In  the  matter  of  Portland  Genera)  Electric 
Company  (Trojan  Nuclear  Plant) 

I.  11 

The  Portland  General  Electric 
Company  (PGE  or  the  licensee),  is  the 
holder  of  Facility  Operating  License  No. 
NPF-1  which  authorizes  possession, 
operation,  and  maintenance  of  the 
Trojan  Nuclear  Plant  (facility  or  plant). 
The  licensee  provides,  among  other 
things,  that  the  plant  is  subject  to  all 


rules,  regulations,  and  orders  of  the 
Conunission  now  or  hereafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor,  currently  in  the  process  of  being 
decommissioned,  and  is  located  in 
Columbia  County,  Oregon,  on  the 
Columbia  River.  The  plant  is  shut  down 
and  the  reactor  is  defueled. 

U. 

In  a  letter  dated  January  27, 1993,  the 
licensee  informed  the  NRC  staff  of  the 
PGE  decision  to  permanently  cease 
operations  at  the  Trojan  Nuclear  Plant. 
By  letter  dated  February  2, 1993,  &t)m 
the  licensee,  the  NRC  staff  was  informed 
that  PGE  had  permanently  removed  the 
reactor  fuel  from  the  reactor  vessel  at 
Trojan  and  placed  the  fuel  in  the  spent 
fuel  pool.  By  letter  dated  February  16, 
1993,  the  licensee  requested  an 
exemption  to  the  contaiimient  leak 
testing  requirements  of  10  CFR  50.54(o) 
in  accordance  with  10  CFR  50.12.  The 
specific  leak  test  requirements  of  10 
CFR  50.54(o)  are  contained  in  appendix 
J  to  10  CFR  part  50.  These  leak  tests  are 
required  to  demonstrate  the  leak  tight 
integrity  of  the  reactor  containment. 

in. 

In  the  hcensee  letter  of  February  16. 
1993,  the  justification  presented  for  the 
exemption  was  that  the  reactor  had  been 
defueled  and  the  fuel  had  been  removed 
from  the  containment  to  the  spent  fuel 
pool.  On  March  24.  1993,  the  NRC  staff 
issued  an  order  confirming  the 
commitment  by  the  licensee,  as  stated  in 
a  letter  dated  February  17, 1993,  not  to 
move  fuel  back  into  the  containment 
building  at  Trojan  without  prior  NRC 
approval.  Therefore,  PGE  compliance 
with  10  CFR  50.54(o)  is  no  longer 
necessary. 

The  Commission  will  not  consider 
granting  an  exemption  unless  special 
circumstances  are  present.  In  the 
hcensee  letter  of  February  16, 1993, 
these  special  considerations  are 
addressed  as  follows: 

10  CFR  50.12(a)(2)(ii>-"Application 
■  of  the  regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  •   *   •" 

Licensee  response:  The  testing 
specified  by  appendix  J  to  10  CFR  part 
50  serves  to  assure  that: 

1.  Leakage  through  the  primary  reactor 
containment  and  systems  and  compxinents 
penetrating  primary  containment  shall  not 
exceed  allowable  leakage  rate  values  as 
specified  in  the  Technical  Specifications  or 
associated  bases,  and 

2.  Periodic  surveillance  of  the  reactor 
containment  penetrations  and  isolation 
valves  is  performed  so  that  proper 
maintenance  and  repairs  are  made  during  the 
service  life  of  the  containment,  and  systems 


and  components  penetrating  primary 
containment. 

The  reactor  containment  and  associated 
systems  are  provided  to  establish  an 
essentially  leak-tight  barrier  against  the 
uncontrolled  release  of  radioactivity  to  the 
enviroiunent  as  a  result  of  design  basis 
accidents  associated  with  reactor  operations. 
Removal  of  the  fuel  from  the  containment 
eliminated  the  significant  source  of 
radioactivity  potentially  available  for  release 
from  the  containment  and  the  primary  source 
of  energy  for  creating  a  differential  pressure 
to  cause  leakage  across  the  containment 
barrier.  PGE  has  concluded  that  there  are  no 
longer  any  credible  design  basis  conditions 
that  require  the  containment  to  perform  as  an 
essentially  leak-tight  barrier.  Therefore, 
further  periodic  verification  by  tests  of  the 
leak-tight  integrity  of  the  primary  reactor 
containment  and  systems  and  components 
which  penetrate  containment  would  not 
serve  the  underlying  purpose  of  the  rule. 

IV. 

The  staff  agrees  with  the  licensee 
analyses  as  presented  in  Section  111 
above  and  concludes  that  sufficient 
bases  have  been  presented  for  our 
approval  of  the  exemption  request. 
Accordingly,  the  staff  finds  that  there 
are  special  circumstances  presented  that 
satisfy  the  requirements  of  10  CFR 
50.12(a)(2){ii). 


Based  on  the  above  evaluation,  the 
Commission  has  determined  that 
pursuant  to  10  CFR  50.12(a)(1).  this 
exemption  is  authorized  by  law.  will  not 
present  an  undue  risk  to  the  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  security. 

Accordingly,  the  Commission  hereby 
grants  an  exemption  to  all  requirements 
contained  within  10  CFR  50.54(o)  and 
1 0  CFR  part  50.  appendix  J  for  the 
Trojan  Nuclear  Plant,  provided, 
however,  that  this  exemption  will 
terminate  in  the  event  that  the  licensee 
seeks  to  resume  operation  of  the  facility. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (58  FR  19142— 
April  12,  1993). 

Dated  at  Rockville,  Maryland,  this  I2ih  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 

Brian  K.  Grimes, 

Director.  Division  of  Operating  Reactor 
Support,  Office  of  Nuclear  Beactor 
Begulation. 

jFR  Doc  93-9066  Filed  4-16-93:  8:45  m\] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Environment  One  Corp., 
Common  StocK,  $.10  Par  Value) 

[File  Na  1-7037] 

April  13.  \993. 

Environment  One  Corporation 
("Company")  has  filed  an  application 
witii  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d]  of  the  Securities 
Exchange  Act  of  1934  ("Act'T  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  (he  above  specified  security 
from  listing  and  registration  on  the 
Boston  Stock  Exchange,  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its  Board 
of  Directors  (the  "Board")  unanimously 
approved  resolutions  on  February  23. 
1993.  to  withdraw  the  Company's 
Common  Stodc  from  listing  on  the  BSE 
and.  continue  to  list  such  Common 
Stock  on  the  National  Association  of 
Securities  Dealers  Automated 
Quotations/National  Market  Systems 
("NASDAQ/NMS").  According  to  the 
Company,  the  decision  of  the  Board 
followed  a  lengthy  study  of  the  matter, 
and  our  records  show  that  listing  of  the 
Common  Stock  on  NASDAQ  is  more 
beneBcial  to  its  stockholders  than  the 
present  listing  on  the  BSE  because: 

(1)  The  Company  states  that  since  it 
has  been  on  the  NASDAQ  system  for  20 
months,  the  NASDAQ  system  of 
competing  marketmakers  has  resulted  in 
increased  visibility  and  sponsorship  for 
its  Common  Stock,  than  is  presently  the 
case  with  the  single  specialist  assisted 
to  the  stock  on  the  BSE; 

(2)  The  Company  believes  that  the 
NASDAQ/NMS  system  offers  the 
Company's  stockholders  more  liquidity 
than  that  presently  available  on  the  BSE 
and  less  volatility  in  quoted  prices  per 
share  when  trading  volume  is  slight; 
and 

(3)  The  Company  believes  that  the 
NASDAQ/NMS  system  offers  the 
opportunity  for  the  Company  to  secure 
its  own  group  of  market-makers  and,  in 
doing  so,  expand  the  capital  base 
available  for  trading  in  its  Common 
Stock. 

Any  interested  person  may,  on  or 
before  May  4,  1993,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N\V.,  Washington.  DC  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 


rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  f<M'  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

|FR  Doc-  93-9074  Filad  4-16-93;  8:45  ami 
WUJNC  COOE  M10-01-M 


Issuer  Delisting;  Application  To 
Withdraw  From  Listing  and 
Registration;  (Hecia  Mining  Co^ 
Common  Stock  $.25  Par  Value;  Liquid 
Yield  Option  Note  Due  6/14/2004) 

[Fil«  No.  1-8491] 

April  13,  1993. 

Hecla  Mining  Company  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  from 
listing  and  registration  on  the  Pacific 
Stock  Exchange,  fric.  ("PSE"). 

The  reasons  alleged  in  the  appUcation 
for  withdrawing  these  securities  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  it  decided 
to  withdraw  the  above-specified 
securities  from  listing  on  the  PSE  due  to 
the  lack  of  utility  and  the  redundancy 
of  maintaining  two  markets  for  the 
Company's  securities.  Additionally,  in 
light  of  continuing  weak  market  prices 
for  the  Company's  metals,  \be  Company 
needs  to  reduce  its  costs  of  doing 
business,  and  the  fees  charged  by  PSE 
were  deemed  to  be  one  area  where  the 
Company  should  reduce  its  costs.  The 
Company's  securities  will  continue  to 
be  traded  on  the  New  York  Stock 
Exchange.  Inc.  ("NYSE"). 

Any  interested  person  may,  on  or 
before  May  4, 1993,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms, 
if  any.  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  informaticm  submitted  to  it,  will  . 
issue  an  order  granting  the  appUcation 


after  the  date  mentjcmed  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Connnission,  by  die  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  93-9073  Filed  4-16-93;  8:45  ami 

BiLUNO  COOe  M10-41-M 

[Rel.  No.  IC-19400: 812-7897] 

Prudential  Adjustat)le  Securities  Fund, 
Inc.,  et  ai.;  Application  for  Exemption 

April  12, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPtXANTS:  Prudential  Adjustable  Rate 
Securities  Fund,  Inc.,  Prudential 
California  Municipal  Fund,  Prudential 
Equity  Fund,  Prudential  Equity  Income 
Fund,  Prudential  FlexiFund,  Prudential 
Global  Fund.  Inc.,  Prudential  Global 
Genesis  Fund,  Prudential  Global  Natural 
Resources  Fund,  Prudential  GNMA 
Fund,  Prudential  Government  Plus 
Fund,  Prudential  Government  Securities 
Trust.  Prudential  Growth  Fund,  Inc., 
Prudential  Growth  Opportunity  Fund, 
Prudential  High  Yield  Fund.  Prudential 
IncomeVertible  Fund,  Inc.,  Prudential 
Intermediate  Global  Income  Fund,  Inc., 
Prudential  Multi-Sector  Fund,  Inc., 
Prudential  Municipal  Bond  Fund, 
Prudential  Municipal  §eries  Fund, 
Prudential  National  Municipals  Fund, 
Prudential  Pacific  Growth  Fund,  Inc, 
Prudential  Short-Term  Global  Income 
Fund,  Inc.,  Prudential  Structured 
Maturity  Fund,  Prudential  U.S. 
Government  Fund,  Prudential  Utility 
Fund,  The  BlackRock  Government 
Income  Trust,  Global  Utility  Fund,  Inc., 
Nicholas-Applegate  Fund.  Inc. 
(collectively,  the  "Existing  Funds"), 
Prudential  Securities  Incorporated 
("PSI"),  Prudential  Mutual  Fund 
Management,  hic.  ("PMF'^,  and 
Prudential  Mutual  Fund  Distributor^ 
Inc.  ("PMFD"),  for  themselves  and  on 
behalf  of  any  non-money  market  open- 
end  management  investment  companies 
to  be  established  in  the  future  (a)  whose 
investment  adviser  or  administrator  is 
PMF,  PSI.  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  PMF  or  PSI  (each,  a  "Manager"), 
(b)  whose  principal  underwriter  is 
PMFD.  PSt  or  a  person  controlling, 
controlled  by,  or  imder  common  control 
with  PMFD  or  PSI  (each,  a 
"Distributor"),  and  (c)  that  hold 


themselves  out  to  investors  as  being 
related  to  the  Existing  Funds  for 
purposes  of  investment  and  investor 
services  ("Future  Funds,"  and  together 
with  the  Existing  Funds,  the  "Funds"). 
RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  of  the  Act 
from  sections  2(a)(32),  2(a)(35),  18(0, 
18(g).  18(i).  22(c),  and  22(d)  of  the  Act, 
and  rule  22c-l  thereunder. 
SUMMARY  OF  APPUCATJON:  AppUcants 
seek  an  order  that  ^ould  permit  the 
Funds  (a)  to  issue  and  sell  an  unlimited 
number  of  classes  of  shares  (including 
two  classes  already  existing) 
representing  interests  in  the  same 
investment  portfolio,  which  classes 
would  be  identical  except  for 
differences  related  to  voting  rights, 
exchange  privileges,  conversion 
features,  the  allocation  of  certain 
expenses,  and  class  designation,  and  (b) 
to  assess,  and  in  certain  circumstances 
to  waive,  reduce,  or  defer,  a  contingent 
deferred  sales  charge  ("CDSC"). 
FIUNG  DATE:  The  application  was  filed 
on  March  30, 1992,  and  amended  and 
restated  on  November  9, 1992,  March  1. 
1993,  and  April  9,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  7. 1993,  and  should  be 
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accompanied  by  proof  of  service  on  the 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NVV.,  Washington,  DC  20549. 
AppHcants,  One  Seaport  Plaza,  New 
York,  NY  10292. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  of  the  Existing  Fvmds  is,  and 
each  of  the  Future  Funds  will  be,  a  non- 
money  market  open-end  management 
investment  company  registered  under 
the  Act.  PMF  serves  as  investment 
adviser  for  all  of  the  Existing  Funds. 
PMFD  and  PSI  serve  as  the  distributors 
of  the  Class  A  and  Class  B  shares, 
respectively,  of  the  Existing  Funds.  PMF 
and  PSI  are  indirect,  wholly-owned 
subsidiaries  of  The  Prudential  Insurance 


Company.  PMFD  is  a  wholly-owned 
subsidiary  of  PMF. 

2.  The  Existing  Funds  currently  are 
authorized  to  offer  two  classes  of  shares, 
designated  Class  A  and  Class  B,  that 
correspond  to  the  Existing  Front-End 
Load  Option  and  the  Existing  CDSC 
Option  described  below.'  Applicants 
now  propose  to  establish  a  multiple 
class  distribution  system  that  would 
permit  the  Funds  to  create  a  potentially 
unlimited  number  of  new  classes 
representing  different  pricing  schemes 
(all  such  classes  are  together  referred  to 
as  the  "Alternative  Purchase  Plans '). 
Initially,  the  Funds  will  be  able  to  select 
from  among  the  six  classes  described 
below,  but  apphcants  reserve  the  right 
to  create  additional  classes  that 
represent  additional  pricing  schemes. 

3.  In  compliance  with  the 
amendments  to  Article  III,  Section  26  of 
the  NASD's  Rules  of  Fair  Practice,  the 
Funds  will  adopt  plans  in  accordance 
with  rule  12b-l  under  the  Act  ("Rule 
12b-l  Plans")  authorizing  the 
imposition  of  an  "asset-based  sales 
charge"  of  up  to  .75%  of  net  assets 
(annualized)  and  a  "service  fee"  of  up 
to  .25%  of  net  assets  (annualized)  to 
compensate  persons  selling  shares  of  the 
Funds  for  the  provision  of  personal 
services  and/or  the  maintenance  of 
shareholder  accounts  (collectively, 
"Rule  12b-l  Fees"). 

4.  The  six  initially  contemplated 
classes  will  have  the  following 
characteristics: 


Class 


Existing  Front-End  Load  Option 

Higher  Front-End  Load  Option 

Low  Front-End  Load/CDSC  Option 

Existing  CDSC  Option 

Pay-As-You-Go  Option 

No-Load  Option  


Front-End  Load 


4-5%% 

Up  to  maximum  permitted 

Under  4% 

None 

None  

None  


CDSC 


No' 
No' 
Yes 
Yes 

P)  •• 
No  .. 


12b-1  Fees 


.2S-.30% 

Nona 

.10-.30% 

.50-1.0% 

Up  to  1.0% 

n 


Fundi  may  choose  to  assess  a  CDSC.  however,  on  certain  redemptions  ot  Existing  Front-End  Load  Option  and  Higher  Front-End  Load 
^  f?^?^/!?^  ^  pursuant  to  a  full  waiver  of  the  applicable  front-end  sales  charge  if  such  shares  are  redeemed  wiWn  one  year  of  purchase 
A  OOSC  may  be  imposed  on  investors  in  the  Pay-As-You-Go  Option  class  on  redemptions  made  within  one  year  of  purchase 
■'  Investors  purchasing  shares  of  the  No-Load  Option  may  be  subject  to  a  very  low  Rule  12t>-1  Fee 


5.  Each  class  of  shares  offered  by  a 
Fund  will  represent  interests  in  the 
same  portfolio  of  investments  of  that 
Fund,  and  will  be  identical  in  all 
respects  except  as  set  forth  in  condition 
1  below, 

6.  Applicants  believe  that  the 
Alternative  Purchase  Plans  are 
necessary  to  meet  intense  competition 
among  investment  companies  for 
investor  dollars.  The  flexible  options 


will  permit  each  Fund  to  select  the 
precise  combination  of  distribution 
methods  it  finds  most  suitable  for  its 
investors,  and  will  then  p^mit  each 
investor  to  choose  the  option  that  most 
directly  meets  his  or  her  needs. 

7.  Investors  purchasing  classes 
imposing  front-end  loads  or  CDSCs  (i.e., 
all  options  other  than  the  Pay-As-You- 
Go  and  No-Load  Options)  may  be 
eligible  for  discounts  for  quantity 


purchases  or  under  rights  of 
accumulation  or  letters  of  intent.  In 
addition,  the  front-end  loads  may  be 
waived  in  special  circumstances  for 
specified  groups  of  investors  to  be 
designated  in  each  Fund's  prospectus, 
and  the  CDSCs  may  be  waived,  reduced, 
or  deferred  as  described  more  fully 
below. 

8.  An  investor's  proceeds  from  a 
redemption  of  Existing  CDSC  Option 


*  S«e  Pnidential-Bache  CaiifomU  Municipal 
Fund,  Investment  Company  Act  Release  Nos.  17277 


(Dec  20. 19S9)  (notice)  and  17308  ()an.  18.  1990) 
(order). 
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shares,  as  well  as  the  proposed  Low 
Front-End  Load/CDSC  Option  shares 
(collectively  referred  to.  together  with 
the  shares  of  any  future  classes  that 
have  a  CDSC  component,  as  "CDSC 
Shares"),  made  within  a  specified 
period  (typically  one  to  six  years)  of  bis 
or  her  purchase,  may  be  subject  to  a 
CDSC  paid  to  the  Distributor.  The  CDSC 
typically  ranges  from  1%  to  5%  (but 
may  be  higher  or  lower)  on  shares 
redeemed  in  the  first  year  after 
purchase,  and  typically  is  reduced  at  a 
rate  of  1%  per  annum  over  the 
applicable  CDSC  period.  The  CDSC  will 
not  be  imposed  on  redemptions  of  those 
CDSC  Shares  that  were  purchased  more 
than  a  specified  period  prior  to  the 
redemptions  or  on  the  CDSC  Shares 
derived  from  reinvestment  of  dividends 
or  other  distributions.  Furthermore,  no 
CDSC  will  be  imposed  on  an  amount 
that  represents  an  increase  in  the  value 
of  the  CDSC  Shares  resulting  from 
capital  appreciation  above  the  amount 
paid  for  those  shares. 

9.  Applicants  contemplate  that  each 
of  the  proposed  classes  of  a  Fund  will 
be  exchangeable  (a)  for  the  same  class  of 
another  Fund,  (b)  for  a  different  class  of 
another  Fund  that  has  a  similar 
characteristic  pricing  structure  and/or 
Rule  12b-l  Fees,  among  other  things  (to 
the  extent  such  a  class  exists),  and  (c) 
for  shares  of  certain  money  market 
funds  sponsored  by  the  Manager.  In 
addition,  applicants  anticipate  that 
CDSC  Shares  of  a  Fund  held  by  certain 
retirement  and  deferred  compensation 
plans  will  be  exchangeable  for  shares  of 
other  classes  within  the  same  Fund  that 
impose  lower  Rule  12b-l  Fees.  Finally, 
shares  of  money  market  funds 
sponsored  by  the  Manager  may  be 
exchanged  for  shares  of  any  of  the 
available  classes  of  the  Fimds.  subject  to 
the  front-end  load  or  CDSC  that  would 
apply  to  the  initial  purchase  of  such 
Fund  shares.  All  exchanges  not  effected 
at  relative  net  asset  value  will  be  made 
in  accordance  with  rule  lla-3. 

10.  Shares  of  one  or  more  classes 
("Higher  12b-l  Option"  classes)  may 
convert  automatically  after  a  period  of 
time  (one  to  eight  years  or  more  after 
purchase)  to  shares  of  another  dass 
without  the  imposition  of  any 
additional  sales  charge,  and  thereafter 
be  subject  to  the  lower  Rule  12b-l  Fee, 
if  any,  applicable  to  that  other  class  (the 
"Lower  12b-l  Option"  classes).  Higher 
12b-l  Option  shares  in  a  shareholder's 
fund  account  that  were  purchased 
through  the  reinvestment  of  dividends 
and  other  distributions  paid  in  respect 
of  Higher  12b-l  Option  shares  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Higher  12b-l 
Option  shares  in  the  shareholder's  fund 


account  convoit  to  ^eres  of  a  Lcnmt 
12b-1  Option  class,  all  of  the  Higher 
12b-l  Option  ^ares  then  in  the  sub- 
account will  also  convert  to  shares  of 
the  Low^  12b-4  Option  class.  Any 
conversion  features  adopted  by  a  Fund 
will  be  described  in  its  prosp>ectus.  The 

Eurpose  of  a  conversion  feature  would 
9  to  relieve  the  holders  of  Higher  12b- 
1  Option  shares  from  the  higher  Rule 
12b-l  Plan  Fees  associated  v^th  the 
shares  after  the  Distributor  has  been 
compensated  for  related  distribution 
and/or  servicing  expenses. 

11.  For  any  given  Fund,  gross  income 
and  expenses  will  be  allocated  to  each 
class  of  shares  based  on  the  net  assets 
attributable  to  each  class  at  the 
beginning  of  the  day.  except  that  Rule 
12b-l  Fees  and  transfer  agency  fees  will 
be  allocated  to  the  particular  class  to 
which  they  are  properly  attributable. 
Because  of  the  different  Rule  12b-l  Fees 
and  transfer  agency  fees  paid  by  the 
shareholders  of  the  various  classes,  the 
net  income  attributable  to  and  the 
dividends  payable  on  each  of  the  classes 
will  vary.  "The  net  asset  value  per  share 
of  each  class  will  be  calculated  by 
dividing  the  net  assets  of  each  class  by 
the  number  of  shares  outstanding  inthat 
class. 

12.  Applicants  are  requesting 
authority  to  waive  the  CDSC  assessed  on 
redemptions  of  CDSC  Shares  in  the 
following  circumstances:  [a)  On 
redemptions  following  the  death  or 
disability  of  a  shareholder,  (b)  on 
redemptions  in  connection  with  certain 
distributions  specified  in  the 
application — generally,  distributions 
permitted  to  be  made  without  penalty 
pursuant  to  the  Internal  Revenue  Code 
("IRC") — from  a  tax-deferred  retirement 
plan.  Individual  Retirement  Account, 
custodial  account  maintained  pursuant 
to  IRC  section  403(b)(7),  or  pension  or 
profit-sharing  plan;  (c)  on  redemptions 
by  tnist  accounts  following  the  death  or 
disability  of  the  beneSdary  or  the 
grantor,  trustee,  or  other  fiduciary;  (d) 
on  redemptions  of  shares  purchased 
through  a  PSI  financial  adviser  with  the 
proceeds  from  the  sale  of  any 
unaffiliated  open-end  investment 
company  other  than  a  money  market 
fund,  provided  that  there  was  no 
deferred  sales  load,  fee,  or  other  charge 
imposed  in  connection  with  such  sale  ^ 


''  Applicants  wilt  take  such  steps  as  may  be 
necessary  to  detennine  that  the  shareholder  has  not 
paid  a  deferred  sales  load,  fee,  or  other  charge  in 
coonaction  with  the  redemptioa  of  the  unatCiialed 
company's  shares  including,  without  limitation, 
requiring  the  shareholder  to  provide  a  written 
representation  that  a«ith«r  a  deferred  tales  load, 
fee.  nor  other  char^  was  imposed  upon  the 
redaoiption,  and.  in  adtlilioa.  atthar  (a)  requiring 
the  shareholder  to  provide  an  activity  stalemaot 
renocting  the  redemption  that  supports  the 


and  further  provided  that  the  purdusa 
order  for  Fxind  shares  was  received  by 
PSI  within  90  days  after  the  redemption 
of  shares  of  the  other  fund;  (e)  on 
redemptions  by  profit-sharing  or  stock 
bonus  plans  upon  hardship  of  any 
emplo3ree;  (f)  on  redemptions  pursuant 
to  a  qualified  domestic  affairs  order,  as 
defined  in  IRC  section  414(p);  (g)  on 
redemptions  by  pension,  profit-sharing, 
or  stock  bontis  plans  under  IRC  section 
401  and  deferred  com^)ensation  and 
annuity  plans  under  IRC  sections  457 
and  4O30))(7)  ("Benefit  Plans")  whose 
accounts  are  held  directly  with  the 
Funds'  transfer  agent  and  for  which  the 
transfer  agent  does  individual  account 
record-keeping  (''Direct  Account  Benefit 
Plans")  of  shares  originally  purchased 
subject  to  a  CDSC  and  subsequently 
exchanged  for  shares  of  a  class  that 
imposes  lower  Rule  12b-l  Fees, 
pursuant  to  an  exchange  privilege 
afforded  to  such  plans  with  total  assets 
in  excess  of  a  specified  dollar  amouint; 
(h)  on  redemptions  effected  for  the 
purpose  of  investing  through  personal 
trust  accounts  that  are  part  of  The 
Prudential  Bank  Personal  Trust 
Program;  (i)  on  redemptions  of  shares 
purchased  with  dividends  or 
distributions  earned  in  other  Funds;  (j) 
on  redemptions  made  in  connection 
with  a  systematic  withdrawal  plan;  (k) 
on  redemptions  by  directors/trustees 
and  officers  of  the  Funds  and  employees 
of  PSI.  PMF.  The  Prudential  Insurance 
Company  of  America,  and  their 
subsidiaries;  (1)  on  redemptions  by 
retirement  plans  under  IRC  section 
401  (k).  by  Direct  Account  Benefit  Plans, 
and  by  Benefit  Plans  sponsored  by  PSI 
or  its  subsidiaries  ("PSI  or  Subsidiary 
Prototype  Benefit  Plans"),'  where  the 
shares  being  redeemed  were  acquired 
with  amounts  used  to  repay  a  loan  from 
such  plans  and  on  which  a  CDSC 
previously  was  imposed;  (m)  on 
redemptions  by  Direct  Account  Benefit 
Plans  and  PSI  or  Subsidiary  Prototype 
Benefit  Plails  that  represent  borrowings 
from  such  plans;  and  (n)  on 
redemptions  of  shares  followed  by 
reinvestment  in  the  same  Fund  within 
30  days  (the  Distributor  would  provide 


shareholder's  raprasantation.  or  (b)  reviewing  a 
copy  of  the  current  prospectus  of  the  other  open- 
end  investment  company  and  determining  that  such 
other  company  does  not  impose  a  deferred  sales 
load,  fee,  or  other  chaige  in  connection  with  the 
redemption  of  its  shares. 

'  A  prototype  plan  it  an  IKS-approvi>d  plan  that 
is  made  available  by  a  sponsoring  organization 
(brokerage  firm,  mutual  fund.  bank,  insurance 
company,  or  other  investmant  management  Gnn)  to 
its  clients,  who  elect  available  options.  The 
prototype  plan  ooosist*  of  a  basic  plan  docuiaent 
•nd  an  adoptioa  ■greomant  under  which  a  separate 
trust  is  established  for  the  client. 
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a  pro  rata  credit  upon  reinvestment  for 
any  CDSC  previously  paid). 

13.  Applicants  also  request  authority 
to  defer  imposition  of  the  CDSC  (a)  on 
redemptions  representing  borrowings  by 
Direct  Account  Benefit  Plans  and  PSI  or 
Subsidiary  Prototype  Benefit  Plans 
(which  will  be  subject  to  the  applicable 
CDSC  calculated  without  regard  to  the 
time  that  the  loan  was  outstanding);  and 
(b)  on  redemptions  of  shares  acquired 
through  an  exchange  (which  will  be 
subject  to  the  CDSC  of  the  Fund 
involved  in  the  original  purchase). 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  section  6(c)  of  the  Act 
exempting  them  from  sections  18{f)(l). 
18(g),  and  18{i)  to  the  extent  the 
issuance  and  sale  of  the  Alternative 
Purchase  Plans  might  be  deemed:  (a)  To 
result  in  a  "senior  security"  within  the 
meaning  of  section  18(g).  the  issuance 
and  sale  of  which  is  prohibited  by 
section  18(0(1).  and  (b)  to  violate  the 
equal  voting  provisions  of  section  18(i). 

2.  Section  18  was  designed  to  protect 
investors  from  investment  companies 
that,  among  other  things,  engai;ed  in 
excessive  borrowing,  issued  excessive 
amounts  of  senior  securities  (increasing 
unduly  the  speculative  natiire  of  the 
company's  junior  securities),  and 
operated  without  adequate  assets  or 
reserves.  The  Alternative  Purchase 
Plans  do  not  create  the  potential  for  the 
abuses  that  section  18  was  designed  to 
redress.  They  do  not  involve  barrowings 
and  do  not  adversely  affect  the  Funds' 
existing  assets  or  reserves.  They  will  not 
increase  the  speculative  character  of  the 
Funds'  shares.  No  class  of  shares  will 
have  a  distribution  w  Uquidation 
preference  with  respect  to  parlicular 
assets  of  a  Fund,  and  no  class  will  be 
protected  by  any  reserve  or  other 
account.  The  Funds'  capital  structures 
un del  the  proposed  Alternative 
Purchase  Plans  will  not  induce  any 
group  of  shareholders  to  invest  in  risky 
securities  and  %vill  not  enable  insiders  to 
manipulate  the  expenses  and  profits 
among  the  various  classes  of  shares.  The 
concerns  that  complex  capital  structures 
may  facilitate  control  without  equity  or 
other  investment  and  make  it  difficuh 
for  investors  to  value  Fund  shares  do 
not  arise  under  the  proposed  Alternative 
Purchase  Flans.  Finally,  applicants  note 
that  the  classes  of  securities  that  were 
present  in  the  capital  structures  that 
prompted  the  adoption  of  section  18 
(funded  debt,  preference  stocks,  and 
convertible  securities)  are  not  present  in 
their  DroposaL 

3.  Undar  the  Alternative  Purchase 
Plans,  investors  will  be  able  to  benefit 
from  the  additional  salety  and  stabibty 


resulting  from  investing  in  established, 
sizeable  investment  portfohos.  If 
applicants  were  to  establish  separate 
portfoUos  in  Ueu  of  separate  classes, 
investors  would  be  adversely  affected. 
Separate  portfohos  would  be  smaller  in 
asset  size,  necessitating  greater  expenses 
per  share  for  fixed  fund  expenses  and 
investment  advisory  fees,  and  possibly 
hampering  effective  management  Each 
new  portfolio  would  incur  duplicative 
stait-up  and  continuing  expenses. 

4.  Applicants  believe  that  the 
proposed  allocation  of  expenses  and 
voting  rights  relating  to  the  Rule  12b-l 
Plans  is  equitable  and  will  not 
discriminate  against  any  group  of 
shareholders.  Although  investors 
purchasing  some  classes  of  shares  will 
pay  lower  Rule  12b-l  Fees  than  would 
others,  each  class  of  shares  will  have 
exclusive  voting  rights  on  matters 
affecting  its  Rule  12b-l  Plan.  Moreover, 
because  the  rights  and  privileges  of  all 
classes  of  a  Fund's  shares  will  be 
substantially  identical,  the  possibility 
that  their  interests  will  conflict  is 
remote. 

5.  Applicants  also  request  an 
exemption  pursuant  to  section  6(c)  from 
selections  2(a){32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act.  and  rule  22c-l 
thereunder,  to  the  extent  necessary  to 
permit  the  Funds  to  assess  a  CDSC  on 
certain  redemptions  of  CDSC  Shares, 
and  to  waive  or  defer  the  CDSC  in 
certain  circumstances. 

Applicant*'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfoUo  of 
investments  of  a  Fund,  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
classes  of  the  same  Fund  will  relate 
solely  to:  (a)  The  impact  of  the 
disproportionate  Rule  12b-l  Fees,  any 
higher  incremental  transfer  agency  costs 
attributable  solely  to  the  classes,  and 
any  other  incremental  expenses 
subsequently  identified  that  sliould  be 
properly  allocated  to  one  (v  more 
classes  and  which  shall  be  approved  by 
the  SEC  pursuant  to  an  amended  order, 
(b)  the  fact  that  the  classes  will  vote 
separately  with  respect  to  the  Rule  12b- 
1  Plan,  if  any,  adopted  by  each  class  of 
each  Fund,  except  as  sot  forth  in 
condition  14  below;  (c)  the  difference  in 
exchange  privileges  of  the  classes  of 
shares;  (d)  the  designation  of  eadi  class 
of  shares  of  eadi  Fund;  and  (e)  the 
difference  in  conversion  features  of  the 
classes  of  shares. 

2.  The  Directors/Trustees  of  the 
Funds,  including  a  majority  of  the 


independent  Directors/Trustees,  will 
approve  the  creation  and  issuance  of 
any  new  classes  of  shares  in  their 
respective  Funds.  The  minutes  of  the 
meetings  of  the  Directors/Trustees  of 
each  of  the  participating  Funds 
regarding  the  deUberations  of  the 
Directors/Trustees  with  respect  to  the 
approvals  necessary  to  add  or  change  a 
class  of  shares  will  reflect  in  detail  the 
reasons  for  determining  that  offering 
any  of  the  proposed  Alternative 
Purchase  Plans  is  in  the  best  interest  of 
the  Funds  and  their  respective 
shareholders. 

3.  On  an  ongoing  basis,  the  Directors/ 
Trustees  of  the  Funds,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund 
for  the  existence  of  any  material 
conflicts  between  the  interests  of  the 
various  classes  of  shares  offered  by  each 
Fund.  The  Directors/Trustees,  including 
a  majority  of  the  independent  Directors/ 
Trustees,  shall  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  The 
Manager  and  tlie  Distributor  will  be 
responsible  for  reporting  any  potential 
or  existing  conflicts  to  the  Directors/ 
Trustees.  If  a  conflict  arises,  the 
Manager  and  the  Distributor  at  their 
own  cost  will  remedy  such  conflict  up 
to  and  including,  if  necessary, 
establishing  new  registered  management 
investment  companies. 

4.  The  Directors/Trustees  of  the  Funds 
will  receive  quarterly  and  annual 
statements  concerning  distributions  and 
shareholder  servicing  expenditures 
complying  with  paragraph  (b)(3)(ii)  of 
rule  12b-l.  as  it  may  be  amended  from 
time  to  time.  In  the  statements,  only 
distribution  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  the  Rule  12b-l  Fee  charged  to 
that  class.  Expenditures  not  related  to 
the  sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  tiie  Directors/ 
Trustees  to  justify  Rule  12b-l  Fees 
charged  to  shareholders  of  that  class. 
The  statements,  including  the  allocation 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Directors/Trustees  in 
the  exercise  of  their  fiduciary  duties. 

5.  Dividends  paid  by  a  Fund  with 
respect  to  its  various  classes  of  shares, 
to  the  extent  any  dividends  are  paid, 
will  be  calculated  in  the  same  manner, 
at  the  same  time,  on  the  same  day,  and 
will  be  in  the  same  amount,  except  that 
Rule  12b-l  Fee  payments  relating  to 
each  respective  cla^ss  of  shares  will  be 
borne  exclusively  by  that  class  and  any 
inoemantal  transfer  agency  costs 
relating  to  a  particular  class  of  shares 
will  be  borne  exclusively  by  that  dass 
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6.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends  and  distributions  of  multiple 
classes  and  the  proper  allocation  of 
expenses  among  them  have  been 
reviewed  by  an  expert  (the 
"Independent  Examiner")  who  has 
rendered  a  report  to  the  applicants, 
which  has  been  provided  to  the  staff  of 
the  SEC.  that  such  methodology  and 
procedures  are  adequate  to  ensure  that 
such  calculations  and  allocations  will 
be  made  in  an  appropriate  manner.  On 
an  ongoing  basis,  the  Independent 
Examiner,  or  an  appropriate  substitute 
Independent  Examiner,  will  monitor  the 
manner  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
upon  such  review,  will  render  at  least 
annually  a  report  to  the  Funds  that  the 
calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  papers  of 
the  Independent  Examiner  with  respect 
to  such  reports,  following  request  by  a 
Fund  (which  each  Fund  agrees  to 
provide),  will  be  available  for  inspection 
by  the  SEC  staff  upon  the  written 
request  to  the  Fund  for  such  work 
papers  by  a  senior  member  of  the 
Division  of  Investment  Management, 
limited  to  the  Director,  an  Associate 
Director,  the  Chief  Accountant,  the 
Chief  Financial  Analyst,  an  Assistant 
Director,  and  any  Regional 
Administrators  or  Associate  and 
Assistant  Administrators.  The  initial 
report  of  the  Independent  Examiner  is  a 
"Report  on  Policies  and  Procedures 
Placed  in  Operation"  and  the  ongoing 
reports  will  be  "Reports  on  Policies  and 
Procedures  Placed  in  Operation  and 
Tests  of  Operating  Effectiveness"  as 
defined  and  described  in  SAS  No.  70  of 
the  AICPA,  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

7.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the 
various  classes  of  shares  and  this 
representation  has  been  concurred  with 
by  the  Independent  Examiner  in  the 
initial  report  referred  to  in  condition  (6) 
above  and  will  be  concurred  with  by  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (6)  above.  Applicants 


will  take  immediate  corrective  action  if 
this  representation  is  not  concurred  in 
by  the  Independent  Examiner  or 
appropriate  substitute  Independent 
Examiner. 

8.  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  levels  of  compensation 
with  respect  to  one  particular  class  of 
shares  over  another  in  the  Fund. 

9.  The  Distributor  will  adopt 
compliance  standards  as  to  whan  each 
class  of  shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  seUing  shares  of 
the  Funds  to  conform  to  such  standards. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors/Trustees  of  the  Funds  with 
respect  to  the  Alternative  Purchasing 
Plans  will  be  set  forth  in  guidelines 
which  will  be  furnished  to  the 
Directors/Trustees. 

11.  Each  Fund  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  load,  deferred  sales  load, 
conversion  features,  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  Fund 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  all 
classes  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain,  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations, 
information  related  to  the  Fund  as  a 
whole  generally  and  not  on  a  per  class 
basis.  Each  Fund's  per  share  data, 
however,  will  be  prepared  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Fund.  To  the  extent  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  a  particular  class  of 
shares,  it  will  also  disclose  the  expenses 
and/or  performance  data  applicable  to 
all  classes  of  shares.  The  information 
provided  by  applicants  for  publication 
in  any  newspaper  or  similar  listing  of 
the  Funds'  net  asset  values  and  public 
offering  prices  will  present  each  class  of 
shares  separately. 

12.  The  applicants  acknowledge  that 
the  grant  of  the  exemptive  order 
requested  by  this  application  will  not 
imply  SEC  approval,  authorization  or 
acquiescence  in  any  particular  level  of 
payments  that  the  Funds  may  make 
pursuant  to  their  rule  12b-l  distribution 
plans  in  reliance  on  the  exemptive 
order. 


13.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 
subject  to  an  asset-based  sales  charge 
andyor  service  fee  (as  those  terms  are 
denned  in  Article  in,  Section  26  of  the 
NASD's  Rules  of  Fair  Practice),  if  any, 
that  in  the  aggregate  are  lower  than  the 
asset-based  sales  charge  and  service  fee 
to  which  they  were  subject  prior  to  the 
conversion. 

14.  If  a  Fund  implements  any 
amendment  to  a  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  a  Target 
Class  under  the  plan.  Purchase  Class 
shares  will  stop  converting  into  shares 
of  such  Target  Class  unless  Purchase 
Class  shareholders,  voting  separately  as 
a  class,  approve  the  amendment.  The 
Directors/Trustees  shall  take  such  action 
as  is  necessary  to  ensure  that  existing 
Purchase  Class  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Target  Class"),  identical  in  all 
material  respects  to  Target  Class  shares 
as  they  existed  prior  to  implementation 
of  the  amendment,  no  later  than  the  date 
such  shares  previously  were  scheduled 
to  convert  into  Target  Class  shares.  If 
deemed  advisable  by  the  Directors/ 
Trustees  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  Purchase  Class  shares  for 
a  new  class  ("New  Purchase  Class")  of 
shares,  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  the  New  Purchase  Class  will 
convert  into  the  New  Target  Class.  The 
New  Target  Class  and  New  Purchase 
Class  may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effected  in  a  manner  that  the 
Directors/Trustees  reasonably  believe 
will  not  be  subject  to  federal  taxation.  In 
accordance  with  condition  3,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of  the 
New  Target  Class  or  New  Purchase  Class 
shall  be  borne  solely  by  the  Adviser  and 
the  Distributor.  Purchase  Class  shares 
sold  alter  the  implementation  of  the 
amendment  may  convert  into  Target 
Class  shares  subject  to  the  higher 
maximum  payment,  provided  that  the 
material  features  of  the  Target  Class 
plan  and  the  relationship  of  such  plan 
to  the  Purchase  Class  are  disclosed  in  an 
effective  registration  statement. 
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15.  Applicants  will  comply  with  the 
ptt>visions  of  proposed  rule  6c-10  under 
the  Act,  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed. 
adopted  or  amended. 

For  the  ConunissioQ.  by  the  Division  of 
Uivestmeot  Management,  pursviant  to 
delegated  authority. 
Mai^garst  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc.  93-9075  Filed  4-lfr-93;  8:45  am] 

BtUJNa  CODE  WKMIt-M 


DEPARTMENT  OF  STATE 

[Pubtk:  Notice  1789] 

United  States  Organization  for  the 
InternaUonai  Telegraph  and  Telephone 
Consultative  Committee  (CCITT)  Study 
Group  A  Meeting 

The  Department  of  State  announces 
that  the  U.S.  Organization  for  the 
International  Telegraph  and  Telephone 
Consultathre  Ckimmittee  {CCiTT)  Study 
Group  A  will  meet  on  May  17.  at  9  a.m. 
in  room  1205,  at  the  Department  of 
State,  2201  C  Street.  NW..  Washington. 
DC  20520. 

The  agenda  for  this  meeting  will 
include  a  debrief  of  the  April  20  to  30 
Geneva  meeting  of  the  International 
Telecommunications  Union 
Telecommunication  Standardization 
(ITU-TS)  Study  Group  1  (TSSG  #1). 

This  meeting  will  also  include 
consideration  of  U.S.  Contributions, 
final  preparations,  and  delegation 
makeup  for  the  upcoming  meetings  of 
the  Telecommunication  Standardization 
(TS)  Study  Groups  2  and  3,  June  1-11, 
1993  and  June  14-18, 1993  respectively. 

Members  of  the  general  public  may 
attend  these  meetings  and  join  in  the 
discussion,  subject  to  the  instructions  of 
the  Chair.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  facilitated 
if  arrangements  are  made  in  advance  of 
the  meetings.  Persons  who  plan  to 
attend  should  advise  the  Office  of  Earl 
Barbely.  Department  of  State.  (202)  647- 
0201,  FAX  (202)  647-7407.  The  above 
includes  government  and  non- 
government attendees.  Public  visitors 
will  be  asked  to  provide  their  date  of 
birth  and  Social  Security  number  at  the 
time  they  register  their  intention  to 
attend  and  must  carry  a  valid  photo  ID 
with  them  to  the  meeting  in  order  to  be 
admitted.  All  attendees  must  use  the  C 
Street  entrance. 

Please  br  ng  50  copies  of  documents 
to  be  considered  at  these  meetings.  If  the 


document  has  been  mailed  to  the 
membership,  bring  only  10  copies. 

Dated:  April  6, 1993. 
Earl  Barbely, 

Director,  Telecommunications  and 
Information  Standards.  Chairman,  U.S. 
CCTTT  National  Committee. 
(FR  Doc.  93-9009  Filed  4-lfr-93;  8:45" am) 

BiUMO  CODE  4710~4e-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Right  Service  Station  at  Youngstown 
Municipal  Airport;  Youngstown,  Ohio 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  closing. 


SUMMARY:  Notice  is  hereby  given  that  on 
or  about  March  24. 1993.  the  Flight 
Service  Station  (FSS)  at  Youngstown. 
Ohio  will  be  permanently  closed. 
Services  to  the  aviation  public  in  the 
Youngstown  flight  plan  area,  formerly 
provided  by  Youngstown  FSS.  are  being 
provided  by  the  Automated  Flight 
Service  Station  (AFSS)  at  Cleveland. 
Ohio.  This  information  will  be  reflected 
in  the  FAA  organization  statement  the 
next  time  it  is  reissued. 

(Sec.  313(a),  72  Stat.  752;  49  U.S.C.  1354.) 

William  C.  Withycombe, 

Deputy  Regional  Administrator.  Great  Lakes 
Region. 

IFR  Doc.  93-9088  Filed  4-16-93;  8:45  am] 

BUJJNO  COOC  48tO-l9-H 


Index  of  Administrator's  Decisions  and 
Orders  In  Civil  Penalty  Actions; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
informaticm  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  and 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  by  order  number,  as 
supplemented  by  the  subject-matter 


index,  ensures  that  the  agency  is  in 
compHance  with  statutory  indexing 
requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400). 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  NW.,  suite  925, 
Washington.  DC  20004.  telephone:  (202) 
376-6441. 

SUPPLEMENTARY  INFORMATION:  TTie 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  that  contain 
identifying  information  as  to  those 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  hi  a 
notice  issued  on  July  11,  1990,  and 
published  In  the  Federal  Register  (55 
FR  29148;  July  17,  1990).  the  FAA 
announced  the  public  availability  of 
several  indexes  and  siimmaries  that 
provide  identifying  information  about 
the  final  decisions  and  orders  issued  by 
the  Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13.  subpart  G.  The  FAA  maintains 
an  index  of  the  Administrator's 
decisions  and  orders  in  civil  penahy 
actions  organized  by  order  number  and 
containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subject-matter  index, 
and  digests  organized  by  order  number. 

In  a  notice  issued  on  October  26. 
1990.  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30,  1990.  (55  FR  45984; 
October  31.  1990.)  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  (/  e.,  in 
January.  April.  July,  and  October  of  each 
year).  The  P'AA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
October  26,  1990  (55  FR  45984;  October 
31.  1990),  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator's 
civil  penahy  decisions  as  follows: 


Dates  of  quarter 


10/1/90-12/31/90 
1/1/91-2^31/91  ... 
4/1/91-CA30/91  „. 
7/1/91-9/30/91  ... 
10/1/91-12/31/91 
1/1/92-3/31/92  ... 


Federal  Re9ister  publi- 
cation 


56  FR  44886.  2/6/91. 
56  Ffl  20250:^^2/91. 
56  FR  31884;  7/12«1 

56  FR  51736;  10/15/91. 

57  FR  2299:  1/21/92. 
57  FR  12359;  4/8«2. 


Dates  of  quarter 

Federal  Register  publi- 
cation 

4/1/92-6/3(V92  

7/1/92-9AJ0/92  

10/1/92-12A31/92  ... 

57  FR  32825;  7/23/92. 

57  FR  48255;  10/22/92. 

58  FR  5044;  1/19/93. 
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addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

In  addition,  the  Administrator's  final 
decisions  and  orders  have  been 
published  by  commercial  publishers 
and  are  available  on  computer 
databases.  (Information  about  these 
commercial  publications  and  computer 
databases  is  provided  at  the  end  of  this 
notice.) 

Civil  Penalty  Actions — Orders  Issued 
by  the  Administrator 

Order  Number  Index 

(This  index  includes  all  decisions  and 
orders  issued  by  the  Administrator  from 
January  1, 1993  to  March  31. 1993.) 


In  the  notice  published  on  January  19, 
1993,  the  Administrator  announced  that 
for  the  convenience  of  the  users  of  these 
indexes,  the  order  number  index 
published  at  the  end  of  the  year  would 
reflect  all  of  the  civil  penalty  decisions 
for  that  year.  58  FR  5044;  1/19/93.  The 
order  number  indexes  for  the  first, 
second,  and  third  quarters  would  be 
non-cumulative. 

As  noted  at  the  beginning  of  the 
subject-matter  index  and  the  digests, 
these  indexes  and  digests  do  not 
constitute  legal  authority,  and  should 
not  be  cited  or  relied  upon  as  such.  The 
indexes  and  digests  are  not  intended  to 
serve  as  a  substitute  for  proper  legal 
research.  Parties,  attorneys,  and  other 
interested  persons  should  always 
consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context.  The 
Administrator's  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 


Order  No.  (serv- 
ice date) 


93-1  (1/11/93)  ... 
93-2  (1/13/93)  ... 

93-3(1/15/93)  .... 

93-4  (2/10/93)  ... 
93-5  (2/9i^3)  


93-6  (3/16/93)  ... 


Order  f4o.  (serv- 
ice date) 

Name  arvj  docket  No. 

93-7  (3/19/93)  .... 

James     Vincent     Dunn. 

CP92SW0399. 

93-8  (3/24/93)  .... 

Raul                      Nunez. 

CP92SO0028. 

9^9  (3/2&'93)  .... 

Michael    Edward    Wendt, 

CP92GL0418;        EAJA 

No.  92EAJAGL0008. 

a^lO  (3/25/93)  .. 

Michael    John    Gostello, 

CP89WP0351. 

93-11  (3/25/93)  .. 

Thofal                  Merkley, 

CP92GL0254. 

9a-12  (3A25/93)  .. 

Carl         P.         Langton, 

CP92AL0417. 

93-13  (3/25/93)  .. 

Vincent        J.        Medel, 

CP91SO0180. 

93-14  (3/29/93)  .. 

Dan          R.          Fsnske, 

CP92WP0370. 

Name  arxj  docket  No. 


Powell     &     Co.,     8a-23 

(HM). 
Michael    Edward   Wendt, 

CP92GL0418; 

92EAJAGL0008. 
Michael    Edward    Wendt, 

CP92GL0418; 

92EAJAGL0008. 
Diane         R.         Harrah. 

CP91SO0476. 
Michael    Edward    Wendt. 

CP92GL0418; 

92EAJAGL0008. 
Westair    Commuter    /Pr- 
unes, CP92NM0042. 


Qvil  Penalty  Actions — Decisions  Issued 
by  the  Administrator 

Subject  Matter  Index 

(Current  as  of  March  31,  1993) 

This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 


Administrative  Law  Judges — Power  arnj  Author- 
ity: 

Continuance  o«  hearing  9i-i  i  Continental  Airlines;  92-29  Haggland. 

CreditMlity  findings  90-21  Carroll;  92-3  Parit. 

Default  Judgment  91-11  Continental /klritnes;  92-47  Cornwall. 

Discovery 89-6  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sutton-Sauttor. 

93-10  Costelto. 

Granting  extensions  of  lime  90-27  Gabbeil 

Hearing  location  92-50  CuUop. 

Hearing  request 93-12  Langton. 

Initial  Decision  92-1  Costelto;  92-32  BamhiH. 

Jurisdiction 90-20  Degenhardt;  90-33  Cato;  92-1  Costelto;  92-32  Bamhill. 

Motion  for  Decision 92-73  Wyatt.  92-75  Beck;  92-76  Safety  Equipment;  93-1 1  MerWey. 

Notice  of  Hearing 92-31  Eaddy. 

Sanctton 90-37  Northwest  /^rlines;  91-54  /Maska  /^rlines. 

Vacating  initial  dedskxi 90-20  Degenhardt;  92-32  Bamhill. 

Agency  Attorney  93-13  Medel. 

Air  Carrier 

Agent/independent  contractor  of  92-70  USAir. 

Careless  or  Reckless  92-48  USAir;  92-70  US/Mr. 

Aircraft  Maintenance 90-1 1  Thundert)ird  /Accessories;  91-8  Watts  Agricultural  Aviation. 

After  certificate  revocation ;.  92-73  Wyatt 

Aircraft  Records: 

Aircraft  Operation  91-6  Watts  Agricultural  Aviatkxi. 

Maintenance  Records  91-8  Watts  Agricultural  Aviation. 

"Yeltow  tags" 91-8  Watts  Agricultural  Aviation. 

Airmen: 

Pttots 91-12  &  91-31  Teny  &  Menne;  92-8  Watkins;  92-49  Rk:hardson  &  Shimp. 

Attitude  deviatton  92-49  Richardson  &  Shimp. 

Careless  or  Reckless  91-12  &  91-31  Terry  &  Menne;  92-8  Watkins;  92-49  Rtohardson  &  Shimp;  92-47  Comwofl. 

Right  time  Pmitations 93-11  MerWey. 

Foltow  ATC  Instruction  91-12  &  91-31  Terry  &  Menne;  92-6  Watkins;  92-49  Richardson  &  Shimp. 

Low  Right  92-47  ComwaB. 
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Air  Operations  Area  (AOA): 
Air  Carrier: 

Responsibilities  ... 
Airport  Operator 

ResponsitMiities  ... 


Badge  Display  , 

Definition  of , 

Exclusive  Areas „... 

Airport  Security  Program  (ASP): 
Conpliance  with  


Airports: 

Airport  Operator 
Responsibilities 


Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor „ 

Error  as  exonerating  factor 

Ground  Control 

Local  Control  

Tapes  &  Transcripts  „ ..„. 

Airworthiness  [ 

Amicus  Curiae  Briefs ""'", 

Answer:. 

What  constitutes ; 

Appeals  (See  also  Timeliness;  Mailing  Rule): 

Briefs,  Generally 

Additional  Appeal  Brief 

Appellate  arguments  

Court  of  Appeals,  appeal  to  

"Good  Cause"  for  Late-Filed  Brief  or  No- 
tlce  of  Appeal. 

Appeal  dismissed  as  rrxxjt  after  complaint 
withdrawn. 

Motion  to  Vacate  construed  as  a  brief 

Perfectirig  an  Appeal 

Extension  of  Time  for  (good  cause  for)  ...... 


Failure  to 


What  Constitutes 

Sendee  of  brief:  Failure  to  serve  other  party 

Timeliness  of  Notice  of  Appeal  

Withdrawal  of 


"AttempT 

Attorney  Fees  (See  EAJA). 

Aviation  Safety  Reporting  System  . 

Banliruptcy 

Certificates  and  Inspection  authorizations: 

Sunender  wfien  revoked 

DvU  War  Security  National  Airport 

Inspection  Program  (CASNAIP) 

Civil  Penalty  Amount  (See  Sanction) 


90-19  Continental  Airiines;  91-33  Delta  Air  Lines. 

90-19  Continental  Airlines:  91-4  [Airport  Operator];  91-18  [Airport  OperatorJ;  91-40  lAirport 

Operator];  91-41  [Airport  Operator);  91-58  [Airport  OperatorJ. 
91-4  [Airport  OperatorJ;  91-33  Delta  Air  Lines. 

90-19  Continental  Airiines;  91-4  [Airport  Operator);  91-68  [Airport  OperatorJ 
90-19  Continental  Airiines;  91-4  [Airport  OperatorJ;  91-58  [Airport  OperatorJ. 

91-4  [Airport  OperatorJ;  91-18  [Airport  OperatorJ;  91-40  [Airport  OperatorJ;  91-41  [Airport  Od- 
eratorj;  91-68  [Airport  OperatorJ.  i     i~>      k- 

90-12  Continental  Airiines;  91-4  [Airport  OperatorJ;  91-18  [Airport  OperatorJ;  91-40  [Airport 
OperatorJ;  91-41  (Airport  OperatorJ;  91-58  [Airport  OperatorJ.  *^        '•  »     »~' 

91-12  &  91-31  Terry  &  Menne. 

91-12  A  91-31  Terry  &  Menne;  92-40  Wendt 

91-12  Terry  &  Menne. 

81-12  Terry  &  Menne. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shinip. 

91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  USAlr  92-70  USAir 

90-25  Gabbert. 

92-32  Bamhill;  92-75  Beck. 

89-4  Metz;  91-45  Paric;  92-17  GMfrida;  92-19  Cornwall;  92-39  Beck 

92-3  Parte;  93-5  Wendt;  93-6  Westair  Commuter. 

92-70  USAir. 

(See  Federal  Courts). 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau;  91-48  Wendt  91-50  & 
92-1  Costelto;  92-3  Parte;  92-17  Giuffrida;  92-39  Beck;  92-41  Moore  &  Sabre  Associates 
92-52  Beck;  92-57  Detroit  Metro.  Wayne  Co.  Airport;  92-69  McCabe. 

92-9  Griffin. 

91-1 1  Continental  Airiines. 

92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck. 

89-8  Thunderbird  Accessories;  91-26  Britt  Ain*/ays;  91-32  Bargen;  91-26  Britt  Alrwavs  91- 
50  CosteUo;  93-2  Wendt;  93-3  Wendt.  ' 

89-1  Gressani;  89-7  Zenkner;  90-11  Thundertwd  Accessories;  90-35  P.  Adams-  90-39  Hart; 
91-7  Pardue;  91-10  Graham;  91-20  Bargen;  91-43  Delta  Air  Lines;  91-44  Delta  Air  Lines 
91-46  Delta  Air  Unas;  91-47  Delta  Air  Lines;  92-11  AliHn;  92-15  DHlman;  92-18  Bargen' 
92-34  Carretl;  92-35  Bay  Land  Aviatkin;  92-36  Southwest  Airiines  Co.;  92-45  O'Brien  92- 
56  Montauk  Caribbean  Ainways;  92-67  USAir;  92-68  Weintraub;  92-78  TWA;  93-7  Dunn; 
93-8  Nunez. 

89-4  Metz;  90-27  Gabbert;  91-45  Parti;  92-7  West;  92-17  Giuffrida;  92-39  Beck  9^7  Dunn 

92-1 7  Giuffrida;  92-1 9  Cornwall. 

90-3  Metz;  90-39  Hart;  91-50  Costelto;  92-7  West;  92-69  McCabe. 

89-2  Uncdn-Walker;  89-3  Sittko;  90-4  Nordojm;  90-6  Sussman;  90-6  Dabaghian  90-7 
Steele;  90-8  Jenkins;  90-9  Van  Zandt;  90-13  ODell;  90-14  Milter  90-28  Puleo  '90-29 
Sealander;  90-30  SteWinger  90-34  D.  Adams;  90-40  &  90-41.  Westair  Commuter  Airiines 
91-1  Nestor  91-5  Jones;  91-6  Lowery;  91-13  KreanDer.  91-14  Swanton;  91-15  Knipe  91- 
16  Lopez;  91-19  Bayer;  91-21  Britt  AInways;  91-22  Omega  Silicon  Co.;  91-23  Continental 
Airiines;  91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental  Airiines;  91-29  Smith; 
91-34  GASPRO;  91-35  M.  Graham;  91-36  Howard;  91-37  Vereen;  91-39  America  West; 
91-42  Pony  Express;  91-49  ShieWs;  91-56  Mayhan;  91-57  Britt  Airways;  91-69  Griffin  91- 
60  Brinton;  92-2  Koller;  92-4  Dqtta  Air  Lines;  92-6  Rothgeb;  92-12  Bertetto;  92-20  Delta 
Air  Unas;  92-21  Cronberg;  92-22  Delta  Air  Lines;  92-23  Delta  Air  Unes;  92-24  Delta  Air 
Unes;  92-25  Delta  Air  Lines;  92-26  Delta  Air  Lines;  92-28  Delta  Air  Lines-  92-33  Port  Au- 
thority of  NY  &  NJ;  92-42  Jayson;  92-43  Delta;  92-44  Owens;  92-53  Hun^;  92-54  North- 
west Airiines;  92-55  Northwest  Airiines;  92-60  Costelto;  92-61  RomerdaN;  92-62  USAir; 
92-63  Schaefer.  92-64  Delta  Air  Lines;  92-65  Delta  Air  Unes;  92-66  Sabre  Associates  & 
Moore;  92-79  Delta  Air  Unes;  93-1  PoweO  &  Co ;  93-4  Harrah;  93-14  Fenske 

8*-5Schuttz. 

90-39  Hart;  91-12  Teny  &  Menne;  92-49  Rtehardson  &  Shimp. 
91-2  Continental  Airiines. 


92-73  Wyatt 

91-4  [Airport  OperatorJ;  91-18  [Airport  OperatorJ;  91-40  [Airport  Operator);  91- 
•ratorj;  91-58  [Airport  OperatorJ. 


<1  [Airport  Op- 
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Closing  Argument  (See  Final  Oral  Afgument). 

Collateral  EstoppeJ  91-8  Watts  Agricuitufal  Aviation. 

Complaint 

Compiainant  Bound  By  90-10  Webb;  91-53  Koller. 

Farture  to  File  Timely  Answer  to  90-3  Metz;  90-15  PJayter;  92-32  Bamhffl;  92-47  Cornwall;  92-75  Beck. 

92-76  Safety  Equipment  Timeliness  of 91-51  Hagwood;  93-13  Medel. 

Compliance  &  Enforcement  Program: 

FAA  Order  No.  2150.3A 89-5  Schuttr.  89-6  American  Akines;  91-38  Esau;  92-5  Delta  Air  Unas. 

Sanction  Guidance  TaWe 89-5  Schultr.  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines;  91-3  Lewis;  92-5  Delta 

Air  Lines. 

Concealment  of  Weapons  89-5  Schultz;  92-46  Suttoo-Sautter;  92-51  KoWick. 

Consolidation  of  Cases  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Continental  Alriines. 

ConiinLiance  of  Hearing 90-25  Gabbert;  92-29  Haggland. 

Corrective  Action  (See  Sanctkxi).  , 

Credibility  of  Witnesses: 

Deference  to  ALJ  90-21  Carroll;  92-3  Parte 

Expert  witnesses  90-27  Gabbert. 

De  facto  answer  92-32  Bamhill. 

Deliberative  Process  Privilege 89-6  American  Airtines;  90-12  Continental  Airiinas;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airiines. 

Deterrence  89-5  Schultz;  92-10  Fligfit  UnUmlted. 

Discovery: 

Deliberative  Process  PrivHege 89-6  American  Airtines;  90-12  Continental  Airiines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airiines. 

Depositions  91-54  Alaska  Airiines. 

Notice  of 91-54  Alaska  Airiines. 

Failure  to  Produce 90-18  Continental  Airiines;  90-19  Continental  Airiines,  91-17  KDS  Avtatkxi;  93-10  CosteUo. 

Sanctions  for  91-17  KDS  Aviation;  91-54  Alaska  Airiines. 

Of  Investigative  File  in  Unrelated  Case  92-46  SuttorvSautter. 

Due  Process: 

Before  finding  a  violation 90-27  Gabbert. 

Violation  of 89-6  American  Airtines;  90-12  Contiriental  Airtines;  90-37  Northwest  Alrtir>es. 

EAJA: 

Adversary  Adjudication 90-17  Wilson;  91-17  &  91-52  KDS  Aviatksn. 

Further  proceedings  91-52  KDS  Aviation. 

Jurisdiction  over  appeal 92-74  Wendt. 

Prevailing  party 91-52  KDS  Aviation. 

Substantial  justification 91-52  &  92-71  KDS  Aviafcn;  93-9  Wendt 

Ex  Parte  Communwations  93-10  CosteUo. 

Extension  of  Time  By  Agreement  of  Parties 89-6  American  Airtines;  92-41  Moore  &  Sabre  Associates. 

Dismissal  by  Decisionmaker  89-7  Zenkner;  90-39  Hart. 

"Good  Cause"  (or 89-8  Thundert)ird  Accessories. 

Objection  to  89-8  Thundert)ird  Accessories;  93-3  Wendt. 

Who  may  grant 90-27  Gabbert. 

Federal  Courts 92-7  West. 

Federal  Rules  of  Civil  Procedure  91-17  KDS  Aviatkyi. 

Pinal  Oral  Argunwnt  92-3  Parte 

Firearms  (See  Weapons). 

Freedom  of  Information  Act 93-10  Costello. 

Guns  (See  Weapons). 

Hazardous  Materials  Transp.  Act 90-37  Northwest  Airiines;  92-76  Safety  Equipment;  92-77  TCI. 

Knowingly  92-77  TO. 

Civil  Penalty 92-77  TCI. 

Corrective  Action 92-77  TCI. 

Culpability 92-77  TO. 

First-time  violation  92-77  TO. 

Gravity  of  the  violatkxi  92-77  lO. 

Criminal  Penalty 92-77  "[PA. 

Initial  Decision: 

What  constitutes  92-32  Bamhill. 

Interference  with  crewmembers  92-3  Partt. 

Intertocutofy  Appeal 89-6  American  Airtines;  91-54  Alaska  Airtines. 

Internal  FAA  Policy  and/or  Procedures 89-6  American  Airtines;  90-12  Contirwntal  Airiines;  92-73  Wyatt; 

Jurisdiction: 

After  initial  decision  90-20  Degenhardt,  90-33  Cato;  92-32  Bamhill. 

$50,000  Limit 90-12  Continental  Airiines. 

EAJA  cases  92-74  Wendt. 

HazMat  cases 92-76  Safety  Equipment 

NTSB  90-11  Thunderbird  Accessories. 

Knowledge  (See  also  Weapons  Vk>latk>ns). 

Of  concealed  weapon  89-5  Schultz;  90-20  Degenhardt 

Laches  (See  Unreasonable  Delay). 

^toiling  Rule 89-7  Zenkner  90-3  Metz;  90-11  Thunderbird  Accessories;  90-39  Kirt 

Overnight  express  delivery 89-6  American  Airiines. 
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Maintenance  (See  Aircraft  Maintenance): 

MaintenerK:e  Manual  

Mootness: 

Appeal  dismissed  as  moot  after  Complaint 
Withdrawn. 
National  Aviation  Safety  Inspection  Program 

(NASIP). 
National  Transportation  Safety  Board  Adminis- 
trator rrat  bouKi  t>y  NTSB  case  law. 

Lack  of  Jurisdiction 

Notice  of  Hearing: 

Receipt  

Notice  of  Proposed  Civil  Periatty: 

Initiates  Action 

Sigrtature  of  agency  attorney 

Withdrawal  of 

"Operate" .'..."'""^""'. 

Oral  Argument 

Decision  to  hold 

Instructions  for 

Order  Assessing  Civil  Perulty: 

Appeal  from  

Withdrawal  of 

Passenger  Misconduct  !!!!!!!!!!!!!!!!! 

Smoking "" 

Penalty  (See  Sanction): 
Proof  &  Evidence: 

Affirmative  Defense 

Burden  of  Proof  

Circumstantial  Evidence 

Credibility  (See  Administrative  Law  Judges; 
Credibility  of  Witnesses). 

Criminal  standard  rejected  

Hearsay  [] 

PreporKJerarKe  of  evider)ce  

Presumption  tfiat  message  on  ATC  tape  is 

received  as  transmitted. 
Presumption  that  a  gun  is  deadly  or  dan- 
gerous. 

Substantial  eviderv^e  

Pro  Se  Parties: 

Special  Considerations 

Prosecutorial  Discretion 

Reconsideration: 

Der»ied  by  ALJ 

Granted  by  AU  

Stay  of  Order  Pending 

RemarKj  


90-1 1  Thunderbird  Accessories.  * 

92-9  Griffin. 

90-16  Rocky  Mountain. 

91-12  Terry  &  Menne;  92-49  Rtehardson  &  Shimp. 

90-11  Thundertlrd  Accessories;  90-17  Wilson;  92-74  WendL 

92-^1  Eaddy. 

91-9  Continental  Airlines. 

93-12  Langton. 

90-17  Wilson. 

91-12  &  91-31  Terry  &  Menne. 

92-16  WendL 
92-27  Wendt. 

92-1  Costello. 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir 

92-3  Park. 

92-37  Giuffrida. 


Repair  Station 

Rule  of  Practfce  (14  CFR  Part  13.  Subpart  G): 
Applicability  of  


Challenges  to 


Effect  of  Char>ges  in 
Initiatton  of  Action  .... 

Runway  incurskxis  

Sanctkxt 

Ability  to  Pay  


Agency  policy  ALJ  Bound  by  

Statements  of  {e.g..  FAA  Order  2150.3A. 

Sanctkx)  GuWance  Table,  memoranda 

pertaining  to). 
Corrective  Actk>n  '. 

Discovery  (See  Discovery). 

Factors  to  cortskjer „..    . 


92-13  Delta  Air  Lines;  92-72  Giuffrida. 

90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujilto;  92-13  Delta  Air  Lines;  92-72  Giuffrida 

90-12  Continental  Airlines;  90-19  Continental  Airtines;  91-9  Continental  Airtines. 

91-12  Terry  &  Menne. 

92-72  Giuffrida. 

90-11  Thunderbird  Accessories;  90-12  Continental  Airtines;  91-12  &  91-31  Terry  &  Menne; 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shimp. 

90-26  Waddell;  91-30  Trujilto. 

92-72  Giuffrida. 

90-11  Thunderbird  Accessories;  90-3  Metz. 

89-6  American  Airtines;  90-23  Broyles;  90-38  Continental  Airtines;  91-41  [Airport  Operalofl 
92^6  Sutton-Sautten  92-73  WyatL  i     k-      k  i. 

8»^  &  90-3  Metz. 

92-32  Bamhin. 

90-31  Carroll;  90-32  Continental  Airtines. 

89-6  American  Airtines;  90-16  Rocky  Mountain;  90-24  Bayer;  91-51  Haowood  91-54  Alaska 

Airtines;  92-1  Costelk?;  92-76  Safety  Equipment. 
90-11  Thundert)ird  Accessories;  92-10  Flight  Unlimited. 

90-12  Continental  Airtines;  90-18  Continental  Airtines;  90-19  Continental  Airtines-  91-17  KDS 
Aviation. 

90-12  Continental  Airtines;  90-18  Continental  Airtines;  90-19  Continental  Airtines-  90-21  Car- 
roll; 90-37  htorthwest  Airtines. 
90-21  Carroll;  90-22  USAir;  90-38  Continental  Airtines. 
91-9  Continental  Airtines. 
92-40  Wendt. 

89-5  Schultz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Right  Unlimited  92-32  Bamhill 
92-37  &  92-72  Giuffrida;  92-38  Cronberg;  92-46  Sutton- Sautter;  92-51  Koblick  93-10 
Costello. 

90-37  Northwest  Airtines;  92-46  Sutton-Sautter. 

90-19  Continental  Airtines;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airtines;  92-46  Sut- 
ton-Sautter. 

91-18  (Airport  Operate^;  91-40  [Airport  Operator];  91-41  [Airport  Operator);  92-5  Delta  Air 
Lines. 

89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airtines;  91-3  Lewis;  91-18  [Airport  Operator] 
91-40  [Airport  Operator];  91-41  [Airport  Operator];  92-10  Flight  Unlimited;  92-46  Sutton- 
Sautter;  92-51  Koblk*. 
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First-Time  Offenders 8^-5  Schute;  92-5  Delta  Air  Lines;  92-51  Koblicic. 

HazMat  (See  Hazardous  Materials  Transp. 
Act).  « 

InexperierKe  92-10  Right  Unlimited. 

HAaximum 90-10  Wet)b;  91-63  Koller. 

Modified  B9-5  Schultz;  90-11  ThondertjW  Accessories;  91-38  Esau;  92-10  Rght  Unlmitad;  92-13 

Delta  Air  Lines;  92-32  BamhiU. 

Pilot  Deviation  92-8  Watkins. 

Test  object  detection  90-18  Continental  Airlines;  90-19  Continental  Airlines. 

Unauthorized  access 90-19  Continental  AWnes;  90-37  Northwest  Airlines. 

Weapons  violations  90-23  Broytes;  90-33  Cato;  91-3  Lewis;  91-38  Esau;  92-32  Bamhill;  92-4«  Sutton-Sauttsr; 

92-51  Koblick. 
Screening  of  Persons; 

Entering  Sterile  Areas  „ 90-24  Bayer  92-68  Hoedl. 

Separation  of  Functions  90-12  Continental  Airtines;  90-18  Continental  Airtines;  90-19  Conlinenilal  Alrilnes;  90-21  Car- 
roll; 90-38  Continental  Airtines;  93-13  Medel. 
Service  (See  also  Mailing  Rule): 

Of  NPCP 90-22  USAir. 

Of  FNPCP  93-13  Medel. 

Valid  Senrice  92-18  Bargen. 

Settlement 91-50  &  92-1  Costello. 

Smoking 92-37  Giuffrida. 

Standard  Security  Program  (SSP)  Compliance    90-12  Continental  Airtines;  90-18  Continental  Airtines;  90-19  Continental  Airlines;  91-33  Delta 
with.  Air  Lines;  91-55  Continental  Airtines;  92-13  Delta  Air  Lines. 

Stay  of  Orders  90-31  Carroll;  90-32  Continental  Airtines. 

Strict  Liability  89-5  Schultz;  90-27  Gabbert;  91-18  [Airport  Operator];  91-40  [Airport  Operakxl;  91-68  [Air- 
port Operator). 
Test  Object  Detection 90-12  Continental  Airtines;  90-18  Continental  Airtines;  90-19  Continental  Airtines;  91-9  Con- 
tinental Airtines;  91-55  Continental  Airtines;  92-13  Delta  Air  Lines. 

Proof  of  violatjon  90-18  Continental  Airtines;  90-19  Continerital  Airtines;  91-9  Continental  Airtines;  92-13  Delta 

Air  Lines. 

Sanction 90-18  Continental  Airtines;  90-19  Continental  Airtines. 

Timeliness  (See  also:  Complaint;  Mailing  rule; 
and  Appeals): 

Of  response  to  NPCP 90-22  USAir. 

Of  complaint  91-51  Hagwood;  93-13  Medel. 

Of  NPCP 92-73  Wyatl 

Of  request  for  hearing 93-12  Langton. 

Unauthorized  Access: 

To  Airaaft 90-12  Continental  Airtines;  90-19  Continental  Airtines. 

To  Air  Operations  Area  (AOA) 90-37  Northwest  Airtines;  91-18  [Airport  Operator);  91-40  [Airport  Operator];  91-68  [Airport 

Operator]. 
Unreasonable  Delay: 

In  Initiating  Action  90-21  CarrolL 

Visual  Cues  Indicating  Runway,  Adequacy  of  ...    92-40  WerKlt. 

Weapons  Violations 89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33  Cato;  90-26  &  90-43 

Waddell;  91-3  Lewis;  91-30  Tmiillo;  91-38  Esau;  91-53  Koller;  92-32  BamhH;  92-46  Sut- 
ton-Sautter  92-51  Koblick;  92-59  Petek-Jackson. 
Concealment  (See  Concealment)  "Deadly    90-26  &  90-43  Waddell;  91-30  Toijilto;  91-38  Esau, 
or  Dar>gerous". 

First-time  Offerxlers 89-5  SctHjItz. 

Intent  to  commit  violation  89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  91-53  Koller. 

Knowledge  of  Weapons  Concealment  (See     89-5  Schultz;  90-20  Degenhardt. 

also  Knowledge). 
Sanction  (See  "Sarx:tk)n"). 
Witnesses: 

Absence  of.  failure  to  subpoena  92-3  Parte. 

Regulations  (77tfe   14  CFR,  unless  olherwfee 
noted): 

1.1  (operate) 91-12  &  91-31  Terry  &  Menne. 

13.16 90-16  Rocky  Mountain;  90-22  USAir;  90-37  Northwest  Airtines;  90-38  Continental  Airlines; 

91-9  Continental  Airtines;  91-18  [Airport  Operator);  91-51  Hagwood;  92-1  Costeflo;  92-46 
SuttofvSautter  93-13  Medel. 

13.201  90-12  Continental  Airlines. 

13.202 90-6  American  Airtines;  92-76  Safety  Equipment. 

13.203 90-12  Continental  Airtines;  90-21  Canoll;  90-38  Continental  Airtines. 

13.204. 

13.205 90-20  Degenhardt;  91-17  KDS  Aviation;  91-54  Alaska  Airtines;  92-32  Bamhill. 

13.206. 
13.207. 

13.208 90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equipment:  93-13  Medel. 

13.209 _ 90-3  Metz;  90-15  Playter  91-18  [Airport  Operator];  92-32  Bamhill;  92-47  Cornwall;  92-75 

Beck;  92-76  Safety  Equipment. 
13.210 92-19  Comwall;  92-75  Beck;  92-76  Safety  Equipment;  93-7  Dunn. 
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^^■?r ^  American  AirtioM:  8»-7  Zarkiw,  90-3  Meto;  90-11  Thundwbkd  AccMsoriM-  90-M 

Hart  91-24  Esau;  92-1  Corteto;  92-9  Griffin;  92-18  BaroeTS-l? cSSS^:6VS 

13  2  2  JSI  ^'^^^r.  ^  '^''P*^  »^7*  W«^  92-76  Safety  E^i?^  SJST^       ^ 

^agJa 90-11  ThundertXrd  Acceasories;  91-2  Continental  AWnee.   '    "^^     "•             "^ 

]32^* " 91-3 l-e*^- 

13.2la. 

13.216. 

\li\l ::::::::::::::::: ^'-''  *^^  ^^'^• 


Airiines;  90-11  Thundectord  Accessories;  90-39  Hart;  92-9  Griffin;  92-73 


13.219 


89-6  American 
Wyatl 
\t^ f*-®  American  Airiines;  91-2  Conlinentiri  Airiines;  91-54  Alaska  Airiines 

^J?!!^  ^?!"^  !^^  ^^*^=  »^-«  ^^"«  AflriculturaJ  Aviation;  91-17  KOS  Aviation- 

1»~,.  91-54  Alaslta  Airiines;  92-46  Sutton-Sautter.                                                   '^*«>  «vi«ion. 

„-^ 92-29  Haggland;  92-31  Eaddy;  92-52  CuBop. 

J^-^ 92-72  Giuffrida.                                    ^ 

\i'ool ®^~^2  &  91-31  Terry  &  Menne;  92-72  Giuffrida. 

13;^ 90-26  WaddeU;  91-4  [Airport  Operatorl;  92-72  Giuffrida. 

13!226! 

!  J^ 90-21  Carroll. 

]i^ 92-3  Pari(. 

13.229. 

I^-^ 92-19  Cornwall. 

]*?g 92-3  Parte. 

13"^ If-^  Schute;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92-32  BamhiB 

■        ^S""^^'  IM^I'^i®^  ^"^^^^  ^*-^  ^«"'^:  8^  Thunderbird  Accessories;  90-3 

ol.'«v"J  J^""^®'*"''^  Accessories;  90-19  Continental  Airiines;  90-20  Degenhardt  90- 
25  &  90-27  Gat>bert;  90-35  P.  Adams:  90-19  Continental  Airiines;  90-39  Hart  91-2  Con- 
bnenta)  Airlines;  91-3  Lewis;  91-7  Pardue;  91-6  Watts  Agricultural  Aviation;  91-10  Graham- 
91-11  Continental  Airiines;  91-12  Bargen;  91-24  Esau;  91-26  Britt  Airways;  91-31  Terry  & 

^^•^.~^  ^8®"'  ®^"^  °^*^  ^^-^  ^^^'  91-^  Pa^  91-46  Delta;  91-«7  Delta; 
91-48  Wendt;  91-52  KDS  Aviation;  91-63  Kollen  92-1  Costello;  92-3  Parte  92-7  We^ 

^~\l  o"*"L-^;l^,'^"l!I^'  ^-^®  ^«^  92-18  Bargen;  92-19  Cornwall;  92-27  Wendt! 
^i^^f^^.i'^'^rP^^'  ^-^  ^y  ^^^  ^^^°^'  92-<36  Southwest  Airiines;  92-39 
Beck;  92-45  O  Bnen;  92-52  Beck;  92-56  Montauk  Caribbean  Ain-vays;  92-57  Detroit  Metro 
Wayne  Co.  Airport;  92-67  USAir.  Inc.;  92-69  McCabe;  92-72  Giuffrida;  92-74  Wendt  92- 

^3  934  '8  TWA;  93-5  Wendt  93-6  Westair  Commuter;  93-7  Dunn  93-8  Nunez 

■^ " 90-19  Continental  Airiines;  90-31  Carroll;  90-32  Continental' Airiines;  90-38  Continental  Air- 

.,3  33,  '"ws;  91-4  (Airport  Operator). 

90-11  Thundertjird  Accessories;  90-12  Continental  Airiines;  90-15  Playter  90-17  Wilson  92- 

jj  7  West. 

,f!J* 92-74  Wendt;  93-2  Wendt 


:;ZJ 91-17  KDS  Aviation;  92-71  KDS  Aviation. 

.  ;Xc 91-17  KDS  Aviation;  91-52  KDS  Aviatton;  92-71 

]  1°5  • 90-1 7  Wilson. 


KDS  Aviation;  93-10  Costelto. 


|^?2 91-52  KDS  Aviation. 

liil' • 91-52  KDS  Aviation. 

25  855 92_37  Giuffrida. 

92-10  Flight  Unlimited. 


39.3 

43.3. 

43.9  . 

43.13 

43.15 

65.15 

65.92 


92-73  Wyatt. 

91-€  Watts  Agricultural  Aviation. 

90-1 1  Thurtderbird  Accessories. 

" 90-25  &  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation 

~ 92-73  Wyatt. 

91 .8  (91 .1 1  as  oi  8/1  Qi90)ZZZ""!Z"Z  92^  ParT"^ 

91.9  (91.13  as  of  8/1  a«0) ^^,^^^'-  91-12  &  91-31  Terry  &  l^enne;  92-8  Watkins;  92-W  Wendt;  92-18  JSAir 

91  29  (91  7  as  of  8/1 8/901  o.^~^  Sl*^*?"  *  ^*'^''  ^^^^^  Connwall;  92-70  USAir;  93-9  Wendt 

9  ITS  W    lO^Je  !i  p^/Lv ^^~®  ^^^  Agncultural  Aviation;  92-10  Right  Unlimited. 

91.75  (91.123  as  of  8/18/90) ''9  wi^'^'  ^^"^  *  ''^'  ^"^  ^^'^"^-  92-^0  Wendt  92-49  Richardson  &  Shimp;  93- 

91  ^9  (91.119  as  of  8/18/90) 90-15  Playter  92-47  Cornwall. 

9  I73  (91  4?7'^,°Lfii?Z.- ^'-'^  *  ''-^'  ^«^  *  ''^■'  92-8  Watidns. 

107 1  ^ ®^"®  ^^"*  Agricultual  Aviation. 

90^9  Continental  Airiines;  90-20  Degenhardt  91-4  (Airport  Operator];  91-58  (Airport  Opera- 

^°^'^^ " 90-12  Continental  Airiines;  90-19  Continental  Airiines;  91-4  (Airport  Operator)-  91-18  jAiiDort 

107.20 9(2? S^er;*^'^  Of>enim  91-41  (Airport  Operator);  91-58  (Airport  Operator).    *^ 

^°^"^^  ^^^^'-  90-10  Webli;  90-22  Degenhardt  90-23  Broyles;  90-26  &  90-43  WaddeU  90- 

33  Cato;  90-39  Hart;  91-3  Lewis;  91-10  Graham;  91-30  Tnjjilto;  91-38  Esau  91-53  KoOer 
92-32  Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  KoWick;  92-59  Petek-Jack- 
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108.5 90-12  ContinentaJ  Airlines;  90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-2  Con- 

tinentai  Airlines;  91-9  Continental  Airlines;  91-33  Delta  Air  Lines;  91-54  Alaska  Airtines;  91- 

55  Continental  Airlines;  92-13  Delta  Air  Lines. 

108.7 90-18  Continental  Airlines;  90-19  Continental  Airlines. 

108.11 90-23  Broyles;  90-26  WaddeU;  91-3  Lewis;  92-46  Sutton-Sautter. 

108.13 - 90-12  Continental  Airlines;  90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

121.133 90-18  Continental  Airlines. 

121.153 92-48  &  92-70  USAir. 

121.317 92-37  Giuffrida 

121.318 92-37  Giuffrida. 

121.367 90-12  Continental  Airlines. 

121.571  „ 92-37  Giuffrida. 

135.25 92-10  Right  Unlimited. 

135.87 90-21  Carroll. 

145.53 90-11  Thundert>ird  Accessories. 

145.61 - 90-11  Thunderbird  Accessories. 

191  90-12  Continental  Airlines;  90-19  Continental  Airlines;  90-37  h4orthwest  Airlines. 

298.1  92-10  Flight  Unlimited. 

302.8 90-22  USAir. 

49  CFR: 

1.47 92-76  Safety  Equipment. 

1 71 2 92-77  TCI. 

171.8 92-77  TCI. 

172.101 92-77  TCI. 

172.200 92-77  TCI. 

172.202 „ 92-77  TCI. 

172.204 92-77  TCI. 

172.304 92-77  TCI. 

172.400 92-77  TCI. 

172.406 92-77  TO. 

173.1  92-77  TCI. 

173.27 92-77  TCL 

173.115 92-77  TCL 

173.240 92-77  TCI. 

821.30 92-73  Wyatt 

821.33 :. 90-21  Carrott. 

Statutes: 
5  use.: 

504  90-17  Wilson;  91-17  KDS  Aviation;  92-71  KDS  Aviation;  92-74  Wendt;  93-2  Wendt;  93-9 

Wendt. 

552  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Continental  Airlines;  93-10 

Costelk). 

554 90-18  Continental  Airtines;  90-21  CarrolL 

556  90-21  CarroU;  91-54  Alaska  Airlines. 

557  90-20  Degenhardt;  90-21  Carroli;  90-37  Northwest  Airlines. 

11  U.S.C: 

362  1-2  Continental  Airlines. 

28  U.S.C.: 

2412  93-10  Costello. 

2462  90-21  CarroU.. 
49  U.S.C.  App.: 

1356  90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-2  Continental  Airlines. 

1357  90-18  Continental  Airtines;  90-19  Continental  Airlines;  91-2  Continental  Airlines;  91-41  (Air- 

port Operator];  91-68  [Airport  Operator] 

1421  92-10  Right  Unlimited;  92-48  USAir;  92-70  USAir;  93-9  Wendt 

1429 92-73  Wyatt. 

1471  „ 89-5  Schuitz;  90-10  Wet*;  90-20  Degenhardt;  90-12  Continental  Airlines;  90-18  Continental 

Airlines;  90-19  Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell;  90-33  Cato; 

90-37  Northwest  Airlines;  90-39  Hart;  91-2  Continental  Airlines;  91-3  Lewis;  91-18  [Airport 

Operator];  91-53  Koller;  92-5  Delta  Air  Lines;  92-10  Right  Unlimited;  92-46  Sutton-Sautter; 

92-51  Kol)lick;  92-74  Wendt;  92-76  Safety  Equipment. 

1475  90-20  Degenhardt;  90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Continental 

Airtines;  91-2  Continental  Airtines;  91-3  Lewis;  91-18  [Airport  Operator] 

I486  90-21  CarroU. 

1809  92-77  TCI. 


Digests 

The  digests  of  the  Administrator's 
Gnal  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 


following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
January  1, 1993,  through  March  31. 
1993.  The  FAA  will  publish 
noncumulative  supplements  to  this 


compilation  on  a  quarterly  basis  (e.g., 
April,  July,  October,  and  January  of  each 
year). 
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Civil  Penalty  Case  Decisions 

Digests 

(Current  as  of  March  31, 1993) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  These  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context 

hi  the  Matter  of  Powell  and  Co. 
[Order  Na  93-1  (1/11/93)1 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
initial  decision.  Complainant's  appeal  is 
dismissed. 

In  the  Matter  of  Michael  Edward  Wendt 
(Order  No.  93-2  (1/13/93)] 

Extension  of  Time  to  Perfect  Appeal 
Granted.  Respondent  failed  to  file  his 
appeal  brief  by  the  deadline.  He  moves 
for  an  extension  of  time,  arguing  that  the 
Administrator's  order  concerning 
jurisdiction  (FAA  Order  No.  92-74), 
which  advised  him  of  the  due  date,  was 
not  served  on  him  until  the  same  day 
his  brief  was  due. 

Counsel's  argument  that  she  had  no 
way  of  knowing  the  due  date  of  the  brief 
before  receiving  the  Administrator's 
order  is  without  merit.  Counsel  had 
only  to  look  up  in  the  Rules  of  Practice 
to  determine  the  due  date.  Counsel  is 
not  new  to  practice  before  the 
Administrator.  A  prudent  attorney 
would  not  have  waited  for  the 
Administrator's  ruling  on  jurisdiction, 
but  would  have  filed  either  a  request  for 
extension  of  time  or  the  appeal  brief 
before  the  deadline  for  filing  the  brief. 

Nevertheless.  Respondent  is  granted 
an  additional  10  days  from  the  date  of 
service  of  this  order  to  file  an  appeal 
brief  Barring  extraordinary 
circumstances,  any  further  delay  on 
Respondent's  part  in  filing  the  appeal 
brief  will  result  in  dismissal. 

In  the  Matter  of  Michael  Edward  Wendt 
[Order  No.  93-3  (1/15/93)1 

Motion  to  Dismiss  Denied. 
Complainant  has  renewed  its  motion  to 
dismiss  based  on  the  untimeliness  of 
Respondent's  appeal  brief.  In  the 
alternative,  Complainant  requests  an 
extension  of  time  to  file  its  reply  brief. 
Complainant's  motion  to  dismiss  due  to 
untimeliness  has  aheady  been  denied  in 
FAA  Order  No.  93-2.  which  was  served 
on  January  13,  1993. 

Extension  of  Time  to  File  Reply  Brief 
Granted.  Although  Complainant's 
motion  to  dismiss  is  denied,  its  request 


for  an  extension  of  time  to  file  its  reply 
brief  is  granted.  (Complainant  is  granted 
30  days  from  the  date  of  service  of  this 
order  to  file  its  reply  brief. 

In  the  Matter  of  Diane  R  Harrah 
(Order  No.  93-4  (2/10/93)1 

Withdrawal  of  Appeal.  Respondent 
has  withdrawn  her  appeal  from  the 
initial  decision.  Respondent's  appeal  is 
dismissed. 

hi  the  Matter  of  Michael  Edward  Wendt 
(Order  No.  93-5  (3/9/93)J 

Denial  of  Petition  to  File  Additional 
Brief  The  letter  sent  by  Wendt's  counsel 
to  the  Hearing  Docket  requesting  an 
extension  of  time  to  file  a  "reply  brief 
must  be  construed  as  a  petition  for  leave 
to  file  an  additional  brief  A  party  may 
not  file  more  than  one  appeal  briefer 
reply  brief  However,  the  FAA 
decisionmaker  may  grant  leave  to  file  an 
additional  brief  if  the  party 
demonstrates  good  cause  for  allowing 
additional  argument  on  the  appeal.  No 
good  cause  for  allowing  additional 
argument  has  been  shown.  Therefore. 
Wendt's  petition  to  file  an  additional 
brief  is  denied. 

In  the  Matter  of  Westair  Commuter 
Airlines.  Inc.  d/b/a  United  Express 

(Order  No.  93-6  (3/16/93)1 

Granting  of  Petition  to  File  Additional 
Brief  Respondent  filed  a  petition  for 
leave  to  file  an  additional  brief  under  14 
CFR  13.233(f).  Respondent  stated  that 
an  additional  brief  was  necessary  to 
respond  to  misstatements  of  fact  and 
law  in  Complainant's  reply  brief 
Respondent  stated  that  the  alleged 
misstatements  pertained  to  the  issue  of 
the  air  carrier's  responsibility  for  the 
acts  and  omissions  of  its  employees  in 
this  case.  Respondent  represented  that 
counsel  for  Complainant  had  no 
objection  to  the  filing  of  the  additional 
brief  Respondent  showed  good  cause 
for  allowing  the  additional  argument. 
The  petition  is  granted. 

In  the  Matter  of  James  Vincent  Dunn 
(Order  No.  93-7  (3/19/93)] 

Appeal  Dismissed.  Respondent  filed  a 
notice  of  appeal  from  an  oral  order  of 
the  law  judge  but  failed  to  perfect  his 
appeal  by  filing  an  appeal  brief. 
Respondent's  notice  of  appeal  is 
dismissed. 

In  the  Matter  of  Raul  Nunez 
(Order  No.  93-8  (3/24/93)1 

Appeal  Dismissed.  Respondent  foiled 
to  perfect  his  appeal  by  filing  an  appeal 
brief  Respondent's  appeal  is  dismissed. 


hi  the  Matter  of  Michael  Edward  Wendt 
(Order  No.  93-9  (3/25/93)] 

Denial  of  Attorney's  Fees  Affirmed. 
Because  the  FAA  was  substantially 
justified  in  bringing  and  maintaining  its 
dvil  penalty  action  against  Wendt,  Uie 
law  judge's  decision  denying  Wendt 
attorney's  fees  under  the  Equal  Access 
to  Justice  Act  is  affirmed.  The  issues  in 
the  underlying  case  were  both  novel  and 
difficult.  It  was  an  exceedingly  close 
case,  and  arguably,  both  FAA  and  NTSB 
precedent  supported  the  agency's 
position.  In  a  good  faith  attempt  to 
fulfill  its  duty  to  promote  safety,  the 
agency  reasonably  sought,  and 
continued  to  seek  throughout  these 
proceedings,  a  finding  of  violation 
against  Wendt. 

In  the  Matter  of  Michael  John  Costelb 
[Order  No.  93-10  (3/25/93)1 

Law  Judge's  Decision  Affirmed.  The 
law  judge  found  that  Costello  violated 
§§91.29,  91.167,  and  91.165,  and  part 
43  of  the  Federal  Aviation  Regulations 
(FAR)  when  he  flew  his  aircraft  in  an 
unairworthy  condition  after  damaging  it 
during  a  gear-up  landing.  Costello 
claims  on  appeal  that:  (1)  He  was 
deprived  of  a  fair  hearing;  (2)  the  law 
judge  and  agency  attorney  engaged  in 
improper  ex  parte  communications;  (3) 
he  was  unfairly  deprived  of  discovery 
he  needed  to  prepare  adequately  for  the  ■ 
hearing;  (4)  his  Freedom  of  Information 
Act  request  was  disregarded;  and  (5)  the 
agency  attorney  failed  to  send  him  a 
copy  of  a  "written  pleading"  that  she 
filed  with  the  law  judge  at  the  end  of  the 
second  hearing.  An  examination  of 
these  claims  reveals  that  they  are 
without  merit.  As  for  the  amount  of  the 
sanction,  Costello  failed  to  provide  any 
evidence  to  support  his  claim  of 
financial  hardship.  A  civil  penalty  of 
$6,000  is  assessed. 

hi  the  Matter  of  Thoral  Merkley 
[Order  No.  93-11  (3/25/93)1 

Judgment  On  The  Pleadings  Reversed. 
The  Administrator  reversed  the  law 
judge's  granting  of  Complainant's 
judgment  on  the  pleadings  l>ecause  a 
genuine  issue  of  material  fact  remained 
in  dispute.  The  complaint  alleged  that 
Respondent  had  exceeded  the  flight 
time  limitation  of  14  CFR  121.503(d) 
and  521(c)(2).  During  a  pre-hearing 
telephone  conference  with  the  law  judge 
and  the  agency  attorney.  Respondent 
admitted  the  complaint  allegations,  but 
later  stated  that  he  may  not  have 
exceeded  the  flight  time  limitations  if 
check  pilot  hours  were  excluded  from 
his  fli^t  time.  The  law  judge  erred  in 
granting  Ckjmplainant's  motion  for 
judgment  on  the  pleadings  without  first 
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detennining  whether  Respondent  had 
exceeded  the  flight  time  limitations. 
Respondent,  who  was  not  represented 
by  counsel,  cannot  be  faulted  for  raising 
this  factual  issue  after  having  made 
admissions  to  the  law  judge  during  the 
three  way  telephone  conversation.  The 
matter  is  remanded  to  the  law  judge  to 
determine  if  Respondent  exceeded  the 
flight  time  limitations. 

In  the  Matter  of  Carl  P.  Langton 

lOrder  No.  93-12  (3/25/93)1 

Dismissal  of  Untimely  Request  for 
Hearing  Affirmed.  An  imtimely  hearing 
request  will  only  be  excused  for  good 
cause.  The  request  for  hearing  by 
Respondent's  attorney  was  filed  6  days 
after  it  was  due  under  14  CFR  13.16. 
Respondent's  attorney  was  aware  that 
his  office  had  received  the  Final  Notice 
of  Proposed  Gvil  Penalty.  Respondent's 
attorney  did  not  assert  that  he  was 
unaware  of  the  requirement  that  the 
request  for  hearing  be  51ed  within  15 
days  of  the  receipt  of  the  Final  Notice 
of  Proposed  Qvil  Penalty.  The 
attorney's  case  file  was  put  on  a  shelf 
while  he  waited  for  agency  counsel  to 
return  his  telephone  call,  and  he  did  not 
think  about  the  final  notice  again  or 
actually  see  it,  until  the  deadline  for 
filing  a  request  for  hearing  had  passed. 
Respondent  did  not  show  good  cause  to 
excuse  the  late  hearing  request. 

Proper  Issuance  of  Civil  Penalty 
Notices.  The  agency  attorney  signed  the 
Notice  of  Proposed  Civil  Penalty  and  the 
Final  Notice  of  Proposed  Civil  Penalty 
in  the  name  and  under  the  authority  of 
the  Assistant  Chief  Counsel  for  the 
Alaska  Region  when  he  signed  his  name 
and  title  underneath  the  typewritten 
name  and  title  of  the  Assistant  Chief 
Counsel. 

Harmless  Error  by  the  Law  Judge.  The 
law  judge  erred  when  he  issued  his 
order  of  dismissal  before  the  time  that 
Respondent  had  to  respond  to  the 
motion  to  dismiss  had  expired.  The  law 
judge's  error  was  harmless  because  there 
was  no  good  cause  for  Respondent's 
untimely  hearing  request.  A  remand  to 
the  law  judge  based  on  the  premature 
issuance  of  the  dismissal  order  would 
serve  no  purpose. 

The  law  judge's  dismissal  of  the 
hearing  request  is  affirmed. 

hi  the  Matter  of  Vincent  J.  Medel 
lOrder  No.  93-13  (3/25/93)1 

Timeliness  of  Complaint.  After 
receiving  a  Final  Notice  of  Proposed 
Civil  Penalty  (FNCP)  for  $2500, 
Respondent  requested  a  hearing  by 
letter  addressed  to  the  Hearing  Docket 
in  Washington,  DC  Respondent  sent  a 
copy  of  that  request  to  the  agency 


attorney,  but  used  the  Hearing  Docket 
address;  the  agency  attorney  is  based  in 
Atlanta,  Georgia.  The  agency  attorney's 
copy  was  not  forwarded  to  the  agency 
attorney  until  approximately  3  months 
later.  Within  5  days  after  receiving  the 
copy  of  the  request  for  hearing,  the 
agency  attorney  filed  the  complaint. 

Section  13.208(a)  of  the  FAR.  14  CFR 
13.208(a),  requires  the  agency  attorney 
to  file  the  complaint  with  the  Hearing 
Docket  "not  later  than  20  days  after 
receipt  by  the  agency  attorney  of  a 
request  for  hearing."  But  in  this  case  the 
agency  attorney's  office  did  not  receive 
the  request  for  hearing  until  more  than 
3  months  after  the  mailing  of  the  request 
for  hearing.  At  least  in  hindsight,  it  is 
clear  that  the  Hearing  Docket  Gerk 
should  have  forwarded  the  agency 
attorney's  copy  of  the  request  for 
hearing  to  the  agency  attorney 
immediately.  That  is  not  to  say. 
however,  that  a  respondent  may  serve 
an  agency  attorney  by  using  the  address 
of  any  FAA  office.  The  agency  attorney 
should  be  served  at  the  FAA  office  at 
which  the  agency  attorney  works.  If 
service  at  any  FAA  facihty  were 
permitted,  then  Complainant  would  be 
unfairly  disadvantaged  in  hght  of  the 
extensiveness  of  the  FAA.  Complainant 
is  sufficiently  responsible  for  the 
misdirection  of  the  copy  of  the  request 
for  hearing  to  Washington.  DC,  rather 
than  Atlanta,  Georgia,  that  the 
complaint  will  be  considered  late-filed. 
The  boilerplate  language  in  the  FNPCP 
provided  the  Washington,  E)C,  address 
of  the  Hearing  Docket,  and  did  not 
mention  the  address  of  the  agency 
attorney.  The  agency  attorney's  address 
was  only  located  on  the  letterhead. 
Respondent  ap{>arently  tried  to  serve  the 
agency  attorney  but  did  not  reaUze  that 
the  agency  attorney  was  not  located  in 
Washington,  DC.  The  FNPCP  could  have 
been  more  clearly  written. 

Separation  of  Functions.  The 
Administrator  is  unaware  of  any  legal 
requirement  that  there  be  a  separation  of 
functions  that  includes  the  ministerial 
duties  of  the  Hearing  Docket. 

Conduct  ofALJ.  By  issuing  a  set  of 
detailed  interrogatories  probing  into  the 
relations  between  the  Deputy  Qiief 
Counsel  and  the  Hearing  Docket,  the 
law  judge  appears  to  have  gone  beyond 
his  duty  to  see  that  the  facts  are  fully 
and  clearly  developed. 

Hearing  Docket.  Filing  with  the 
Hearing  Docket  is  not  tantamount  to 
service  upon  the  agency  attorney  under 
14  CFR  13.16(f). 

The  law  judge's  decision  is  affirmed 
in  part  and  rejected  in  part;  the  case  is 
dismissed. 


In  the  Matter  of  Dan  Ruben  Fenske 

(Order  Na  93-14  (3/29/93)] 

Withdrawal  of  Appeal.  Complainant 
withdrew  its  notice  of  appeal  from  the 
initial  decision.  Complainant's  appeal  is 
dismissed. 

Commercial  Reporting  Services  of  the 
Administrator's  Qvil  Penalty  Decisions 
and  Orders 

In  Jime,  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator's  decisions 
in  civil  penalty  cases.  The  goal  was  to 
make  these  decisions  and  orders  more 
accessible  to  the  public.  As  a  result,  the 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  now  available  in 
the  following  commercial  publications: 

Aviex,  published  by  Aviation  Daily, 
1156  15th  Street,  NW.,  Washington, 
DC  20005,  (202)  822-4669;  and 

Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD,  21106,  (301)  798-1098. 

Another  publishing  company,  Clark 
Boardman  Callaghan,  50  Broad  Street 
East,  Rochester,  NY  14694,  (716)  546- 
1490,  is  expected  to  release  its 
publication  of  the  civil  penalty 
decisions  and  orders  soon. 

The  decisions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc.,  P.O.  Box  172.  Battle  Ground.  WA 
98604,  (206)  896-0376.  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street,  Gruver,  TX  79040  (806)  733- 
2483.  is  placing  the  decisions  on  CD- 
ROM.  Finally,  the  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  are  available  on  the  following 
computer  databases:  CompuServe; 
Fedix;  and  GEnie. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 
decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject-matter  index  and  digests. 

FAA  Offices 

The  Administrator's  final  decisions 
and  orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  the  following  location  in 
FAA  headquarters: 

FAA  Hearing  Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Room  924A, 
Washington,  DC  20591;  (202)  267- 
3641. 
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These  materials  are  also  available  at 
all  FAA  regional  and  center  legal  offices 
at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AAC-7). 
Mike  Monroney  Aeronautical  Center, 
6500  South  MacArthur,  Oklahoma 
City,  OK  73125;  (405)  680-3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AK  99513;  (907) 
271-5269. 

OfHce  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street.  Federal  Building.  Kansas  City, 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7).  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Fitzgerald 
Federal  Building,  Jamaica.  NY  11430; 
(718)  917-1035. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7).  Great 
Lakes  Region  Headquarters,  O'Hare 
Lake  Office  Center,  2300  East  Devon 
Avenue,  Des  Plaines,  IL  60018;  (312) 
694-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters,  12 
New  England  Executive  Park, 
Burlington,  MA  01803;  (617)  273- 
7310. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7),  Northwest  Mountain 
Region  Headquarters.  18000  Pacific 
Highway  South,  Seattle,  WA  98188; 
(206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7), 
Southern  Region  Headquarters,  3400 
Norman  Berry  Drive,  East  Point.  GA 
30344;  (404)  763-7204. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7), 
Southwest  Region  Headquarters,  4400 
Blue  Mound  Road,  Fort  Worth,  TX 
76193;  (817)  624-5707. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7), 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport,  Atlantic  City, 
NJ  08405;  (609)  484-6605. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Region  Headquarters, 
15000  Aviation  Boulevard, 
Havkthome,  CA  90261;  (213)  297- 
1270. 


Issued  in  Washington,  DC,  on  April  12, 
1993. 

Junes  S.  Dillman, 

Assistant  Chief  Counsel. 

IFR  Doc.  93-9089  Filed  4-1&-93;  8:45  am) 

BlUiNO  COOC  4A10-19-M 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Bralnerd-Crow  Wing  County  Regional 
Airport/Walter  F.  Wieland  Field, 
Brainerd,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Brainerd-Crow 
Wing  County  Regional  Airport/Walter  F. 
Wieland  Field  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  19. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration, 
Airports  District  Office.  6020  28th 
Avenue  South,  room  102,  Minneapolis, 
Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  John 
Puckropp.  Airport  Director.  Brainerd- 
Crow  Wing  County  Regional  Airport 
Commission,  at  the  following  address; 
2375  Airport  Road  NE..  Brainerd. 
Minnesota  56401. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Brainerd- 
Crow  Wing  County  Regional  Airport 
Commission  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:'Mr. 
Franklin  D.  Benson.  Manager, 
Minneapolis  Airports  District  Office. 
6020  28th  Avenue  South,  room  102, 
Minneapolis,  Minnesota  55450,  (612) 
725-4221.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Brainerd-Crow  Wing  County  Regional 


AirportAValter  F.  Wieland  Field  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  March  19.  1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  bom  a  PFC 
submitted  by  Brainerd-Crow  Wing 
County  Regional  Airport  Commission 
was  not  substantially  complete  within 
the  requirements  of  §  158.25  of  part  158. 
The  following  items  are  required  to 
complete  the  application:  (1)  Section 
158.25(c)(l)(ii)(A)  requires  that  all 
development  items  be  shown  on  an 
approved  Airport  Layout  Plan  prior  to 
making  application  for  authority  to  use 
PFC  revenue.  The  proposed  localizer  to 
serve  Runway  5  is  not  on  an  approved 
Airport  Layout  Plan.  (2)  Section 
158.25(c)(l){ii)(B)  requires  that  all 
environmental  reviews  required  by  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  have  been  completed 
and  the  final  FAA  environmental 
determination  with  respect  to  the 
project  has  been  approved.  No  FAA 
environmental  determination  has  been 
made  on  the  localizer  to  serve  Runway 
5  and  the  Southwest  Building  Area.  (3) 
Section  158.25(c)(l)(ii)(C)  requires  that 
all  development  items  must  have  a 
favorable  final  FAA  airspace 
determination  prior  to  making 
application  for  authority  to  use  PFC 
revenue.  Final  airspace  approval  has  not 
been  received  for  the  proposed  localizer 
to  serve  Runway  5.  (4)  The  "Project 
Description  &  Justificadon"  does  not 
include  information  for  the  southwest 
building  area  discussed  at  consultation 
and  shown  on  financial  plan. 

The  Brainerd-Crow  Wing  County 
Regional  Airport  Commission  has  not 
submitted  supplemental  information  to 
complete  this  application.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  not  later  than  May 
29. 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  August 

1. 1993 
Proposed  charge  expiration  date: 

I>ecember  31. 1995 
Total  estimated  PFC  revenue:  $108,000 

Brief  description  of  proposed 
project(s): 

1.  Installation  of  airfield  signs 

2.  Environmental  Assessment/ 
Environmental  Impact  Statement 

3.  Rehabilitation/ replacement  of  non* 
revenue-producing  terminal  area 
vehicle  parking  lot  pavement 


21210  Fedoral  Register  /  Vol.  58,  No.  73  /  Monday,  April  19,  1993  /  Notices 


4.  Construction  of  the  Southwest 
Building  Area 

5.  Installation  of  a  localizer  to  serve 
Runway  5 

Class  or  classes  of  air  carriers  which  the 
public  agency  has  requested  to  be  not 
required  to  collect  PFCs:  None 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FIMTHER 
INFORMATION  CONTACT. 

hi  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Brainerd- 
Crow  Wing  County  Regional  Airport/ 
Walter  F.  Wieland  Field. 

Issued  in  Des  Piaines,  Illinois,  on  April  5, 
1993. 

Henry  A.  Lamberts, 

Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 

!FR  Doc.  93-9084  Filed  4-1&-93,  8:45  am] 

BUJJNG  CODE  4810-t3-M 


Passenger  Facility  Charge  (PFC) 
Approvals  and  Disapprovals 

agency:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Monthly  notice  of  PFC 
approvals  and  disapprovals.  In  March 
1993,  there  were  six  applications 
approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Gty  of  Los  Angeles 
Department  of  Airports,  Los  Angeles, 
California. 

Application  Type:  Impose  and  use 
PFC  Revenue. 

PFC  JLeve/.  $3.00. 

Total  Approved  PFC  Revenue: 
$360,000,000. 

Earliest  Permissible  Charge  Effective 
Dore.  June  1.1993. 

Duration  of  Authority  to  Impose:  July 
1. 1998. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs:  All  Part  135  Air  Taxi 
Operators. 

Determination:  Approved.  Based  on 
information  submitted  in  the  city  of  Los 
Angeles  Department  of  Airports' 
application,  the  FAA  has  ctotermined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  Los  Angeles 


International  Airport's  total  annual 
enplanements. 

Brief  Description  of  Projects 
Approved:  People  Mover  System.  New 
Terminal  Building  at  Ontario 
International  Airport.  Noise  Mitigation 
P»rogram  at  Los  Angeles  International 
Airport.  Noise  Mitigation  Program  at 
Ontario  International  Airport. 

Decision  Date:  March  26, 1993. 

For  Further  Information  Contact:  John 
P.  Milligan.  Western-Pacific  Region 
Airports  Division,  (310)  297-1029. 

Public  Agency:  City  of  Los  Angeles 
Department  of  Airports.  Ontario, 
California. 

Application  Type:  Impose  and  use 
PFC  Revenue. 

PfCIeve/.  $3.00. 

Total  Approved  PFC  Revenue: 
$49,000,000. 

Earliest  Permissible  Charge  Effective 
Dafe.  June  1,1993. 

Duration  of  Authority  to  Impose:  July 
1,1998. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs:  All  Part  135  Air  Taxi 
Operators. 

Determination:  Approved.  Based  on 
information  submitteid  in  the  city  of  Los 
Angeles  Department  of  Airport's 
application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  Ontario's  total  annual 
enplanements. 

Brief  Description  of  Projects 
Approved:  New  Terminal  Building. 

Decision  Date:  March  26, 1993. 

For  Further  Information  Contact:  John 
Milligan,  Western-Pacific  Region 
Airports  Division,  (310)  297-1029. 

Public  Agency:  Sioux  Gateway  Airport 
Authority. 

Application  Type:  Impose  and  use 
PFC  Revenue. 

PFC  Leve/.- $3.00. 

Total  Approved  PFC  Revenue: 
$204,465. 

Earliest  Permissible  Charge  Effective 
£to<e.  June  01.  1993. 

Duration  of  Authority  to  Impose:  June 
01,  1994. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs:  None. 

Brief  Description  of  Projects 
Approved:  Taxiway  "C"  extension. 
Acquire  snow  removal  equipment  and 
install  perimeter  fencing.  Design  and 
install  security  access  control  system 
(phase  1  and  2).  Purchase  self-propelled 
snow  sweeper.  Taxiway  "A"  and  **E" 
intersection  rehabilitation. 

Decision  Date:  March  12,  1993. 

For  Further  Information  Contact:  EUie 
Anderson,  Central  Region  Airports 
District  Office,  (816)  426-7425. 

PFC  Applications  Approved  in  Part 

Public  Agency:  Spokane  Airport 
Board. 


Application  Type:  Impose  and  use 
PFC  Revenue. 

PFC  Leve/;  $3.00. 

Total  Approved  PFC  Revenue: 
$15,272,000. 

Earliest  Permissible  Charge  Effective 
Date:  June  01, 1993. 

Duration  of  Authority  to  Impose: 
December  01, 1999. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs:  None. 

Brief  Description  of  Projects 
Approved:  Planning  studies.  Perimeter 
road.  Safety  equipment.  Taxiway  and 
apron  pavement  improvements.  Runway 
safety  improvements.  Access  control 
system.  Airfield  lighting  and  signage. 
Airport  access  road  improvements. 
Aircraft  deicing  facility.  Airside 
infrastructure  development — apron 
construction.  Loading  bridge 
replacement.  Regional  gate  expansion. 
Felts  field  safety  improvements. 
Terminal  building  improvements — 
Americans  with  Disabilities  Act 
compliance. 

Brief  Description  of  Project 
Disapproved:  Aircraft  rescue  and 
Brefighting  (ARFF)  training  fecility. 

Determination:  "The  FAA  has 
determined  that  this  project  does  not 
enhance  safety,  security,  or  capacity, 
mitigate  noise  impacts,  or  furnish 
opportunities  for  enhanced  competition 
between  or  among  carriers.  Therefore, 
this  project  is  not  PFC  eligible.  The  new 
ARFF  training  facility  project  has  been 
reviewed  under  AIP  criteria  (paragraphs 
301B  and  500  of  FAA  order  5100. 38A), 
which  permits  projects  to  be  reviewed 
on  a  case  by  case  basis.  The  FAA  is 
currently  implementing  a  policy  of 
funding  only  regional  ARFF  training 
facilities. 

Decision  Date:  March  23, 1993. 

For  Further  Information  Contact:  Paul 
Johnson,  Seattle  Airports  District  Of&ce, 
(206) 227-2655. 

Public  Agency:  County  of  Chautauqua. 

Application  Type:  Impose  and  use 
PFC  Revenue. 

PFCLeve/.  $3.00. 

Total  Approved  PFC  Revenue: 
$434,822. 

Earliest  Permissible  Charge  Effective 
Date;  June  01, 1993. 

Duration  of  Authority  to  Impose:  June 
01. 1993. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFCs:  Air  taxi  and  charter 
carriers  filing  FAA  form  1800-31. 

Determination:  Approved.  Based  on 
the  information  submitted  in  the 
county's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 

Brief  Description  of  Projects 
Approved:  Terminal  building 


Federal  Register  /  Vol.  58.  No.  73  /  Monday,  April  19.  1993  /  NoUces 


21211 


expansion.  Overlay  commuter  rarap. 

Extend  taxiway  D.  Purchase  heavy  duty 

snow  plow  and  snow  blower.  Rebuild 

entry  road  to  terminal  building. 

Obstruction  removal.  Overlay  and 

strengthen  runway  7/25. 
Decision  Date:  March  19. 1993, 
For  Further  Information  Contact: 

Philip  Brito.  New  York  Airports  District 

Office.  (718)  553-1882. 

Public  Agency:  New  Orleans  Airport 
Board  (NOAH). 

Application  Type:  Impose  and  use 
PFC  Revenue. 

PrcLeve/.$3.00. 

Total  Approved  PFC  Revenue: 
$77,800,372. 

Earliest  Permissible  Charge  Effective 
Date;  June  01. 1993. 

Duration  of  Authority  to  Impose: 
April  01.  2000. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Part  135  on-demand  air 
taxi/commercial  operators. 

Determination:  Based  on  the 
information  submitted  in  the  NOAB's 


application,  the  FAA  has  determined 
that  the  proposed  class  accounts  for  less 
than  1  percent  of  the  airport's  total 
annual  enplanements. 

Brief  Description  of  Projects 
Approved:  Perimeter  road,  stage  I.  North 

gsneral  aviation  apron,  stage  I.  Airfield 
ghting  control  system.  Rehabilitate 
runways  and  taxiways.  Update  airfield 
guidance  sign  systems.  Centerline 
lighting  on  taxiway  E.  East  air  cargo 
apron,  stage  I.  Terminal  building 
improvements,  fire  code  compliance, 
phase  n.  stage  11.  Terminal  building 
improvements,  asbestos  removal 
program.  West  terminal  utilities 
expansion.  Concourse  D  reconstruction. 
West  terminal  expansion.  Perimeter 
road,  stage  II.  Perimeter  road,  stage  in. 
North  general  aviation  apron,  stage  II. 
East  air  cargo  apron,  stage  II.  East/West 
taxiway  (visual  flight  rules  runway). 
East/West  Taxiway  land  acquisition. 
North  general  aviation  access  road. 
North  general  aviation  apron,  stage  III. 
East  air  cargo  access  roads. 


Brief  Description  of  Projects 
Disapproved:  Firefighting  bum  pit. 

Determination:  The  FAA  has 
determined  that  this  project  does  not 
enhance  safety,  security,  or  capacity, 
mitigate  noise  impacts,  or  furnish 
opportunities  for  enhanced  competition 
between  or  among  carriers.  Therefore, 
this  project  is  not  PFC  eligible.  The  new 
airport  rescue  and  firefighting  training 
facility  project  has  been  reviewed  under 
AIP  criteria  (paragraphs  301B  and  500  of 
FAA  order  5100.38A),  which  permits 
projects  to  be  reviewed  on  a  case  by  case 
basis.  The  FAA  is  ciurently 
implementing  a  policy  of  funding  only 
regional  ARFF  training  facilities. 

Decision  Date:  Match  19, 1993. 

For  Further  Information  Contact: 
William  Perkins,  Southwest  Region 
Airports  Division,  (817)  624-5979. 

Issued  in  Washington.  DC  on  April  9. 1993. 
Lowell  H.  Johnson, 

Manager,  Airports  Financial  Assistance 
Division. 


Cumulative  Ust  of  RFC  Applications  Previously  Approved 


state.  Airport  and  Qty 


Alat>ama: 

Huntsville  ln«-Cari  T  Jones  Field,  Huntsville  

Musde  Shoals  Regional,  Muscle  Shoals '. 

Arizona: 

Flagstaff  Pulliam,  Flagstaff 

California:  

Areata,  Areata 

Inyokem,  Inyokem "l.".."!.".."!".."!."...l"Z 

Metropolitan  Oakland  International.  OaklarKl ..!!!!!!!!."!."!!! 

Palm  Springs  Regional,  Palm  Springs !.!"."!!!!.."!! 

Sacramento  Metropolitan,  Sacramento ,.,"„1 

San  Jose  International,  San  Jose  !.."""!""! 

San  Jose  International,  San  Jose  ..."....".. 

San  Luis  Obispo  County-McChesney  Field.  Sari  Luis  Obispo 

Sonoma  County,  Santa  Rosa  

Lake  Tahoe,  South  Lake  Tahoe  .."""1"....."!!."" 

Colorado: 

Colorado  Springs  Munteipal.  Cotorado  Springs 

Denver  International  (New),  Denver  

Walker  FieW,  Grand  Junction ......".'"!"".""""" 

Steamboat  Springs/Bob  Adams  FieW.  Steamboat  Springs 

Telluride  Regional,  TellurkJe  

Ftoridar 

South^^«st  Florida  Regional,  Fort  Myers 

Key  West  lntematk)nal.  Key  West 

Marattion.  Marathon '"""""""" 

OriarxJo  International,  Ortando 

Pensacda  Regional,  Pensacola 

Sarasota-Bradenton.  Sarasota 

Tallahassee  Regional,  Tallahassee 
Georgia: 

Savannah  International,  Savannah 

Vaklosta  Regional,  Vaklosta 
Idaho: 

Idaho  Falls  Municipal,  Idaho  Falls 

Twin  Falls-Sun  Valley  Regional,  Twin  Falls 
Illinois: 

Greater  Rockford,  Rockford 

Capital,  SpringfieM 


Date  approved 


03/06/1992 
02/18/1992 

09/29/1992 

11/24/1,992 
12/10/1992 
06/26/1992 
06/25/1992 
01/26/1993 
06/11/1992 
02/22/1993 
11/24/1992 
02/19/1993 
05/01/1992 

12/22/1992 
04/28/1992 
01/15/1993 
01/15/1993 
11/23/1992 

08/31/1992 
12/17/1992 
12/17/1992 
11/27/1992 
11/2a/1992 
06/29/1992 
11/13/1992 

01/23/1992 
12/23/1992 

10/30/1992 
08/12/1992 

07/24/1992 
03/27/1992  I 


Level 

of 

PFC 


$3 
3 


3 
3 
3 
3 
3 
3 
3 
3 
3 
3 

3 
3 
3 
3 
3 

3 
3 
3 
3 
3 
3 
3 

3 
3 

3 
3 

3 
3 


Total  approved 
net  PFC  reve- 
nue 


$20,831,051 
104.100 

2.463,561 

168,500 
127,500 

8,736,000 

44,612,350 

24,045,000 

29,228,826 

29,228,826 

502,437 

110,500 

928,747 

5.622,000 

2.330,734,321 

1,812.000 

1.887.337 

200,000 

257.673.262 

945.937 

153.556 

167,574.527 

4,715,000 

38,715,000 

8.617.154 

39,501,502 
260,526 

1.500.000 
270.000 

1.177.348 
682,306 


Eariiest  charge 
effective  date 


06/01/1992 
06/01/1992 

12/01/1992 

02/01/1993 
03/01/1993 
09/01/1992 
10/01/1992 
04/01/1993 
09/01/1992 
05A)1/1993 
02/01/1993 
05/01/1993 
08/01/1992 

03/01/1993 
07/01/1992 
04/01/1993 
04/01/1993 
03/01/1993 

11/01/1992 
03/01/1993 
03/01/1993 
02/01/1993 
02/01/1993 
09/01/1992 
02/01/1993 

07/01/1992 
03/01/1993 

01/01/1993 
11/01/1992 

10/01/1992 
06«)1/1992 


Estimated 

cfurge  explra- 

t)on  date* 


11/01/2008 
02/01/1995 

01/01/2015 

05/01/1994 
09/01/1995 
09/01/1993 
06/01/2019 
03/01/1996 
08/01/1995 
08/01/1995 
02/01/1995 
04/01/1955 
03/01/1997 

02/01/1996 
01/01/2026 
03/01/1996 
04/01/2012 
11/01/1997 

06/01/2015 
12/01/1995 
06/01/1995 
02/01/1998 
04/01/1996 
09/01/2005 
12/01/1998 

03/01/2004 
10/01/1997 

01/01/1998 
0&'01/1998 

10/01/1996 
05/01/1994 
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State,  Akpoft,  and  City 


Iowa: 

Dubuque  Regional,  Dubuque 

Louisiana: 

Baton  Rouge  Metropolitan,  Ryan  Field,  Baton  Rouge 
Maryland: 

Baltimore-Washington  International,  Baltimore 

Massachusetts: 

Worcester  Municipal,  Worcester 

Michigan: 

Detroit  Metropolitan-Wayne  County.  Detroit  

Delta  County,  Escanaba  

Kent  County  IntemaSonal,  Grand  Rapids  . 

Marquette  County.  Marquette  , 

Pellston  Regiorwl  Airport  of  Emmet  Pelston 

Minnesota: 

MinneapoKs-St  Paul  International,  Minneapolis 

Mississippi: 

Golden  Triangle  Regional,  Columbus , 

Guttport-Biloxl  Regional.  Gulfport-Biloxl 

Haniesburg^.auFel  Regional,  Hattiastjurg-Laurel 

Jacicson  International.  Jadcson „„ 

Key  Field.  Meridian  „_ 

Missouri: 

Lambert-St  Louis  International,  St  Louis 

Montana: 

Great  Falls  IntemationaJ,  Great  Fan* 

Helena  Regional,  Helena  

Missouia  International,  Missoula „ 

Nevada: 

McCarran  International,  Las  Vegas  . _ 

New  Hampshire: 

Manchester.  Manchester _ 

New  Jersey: 

Newaric  International,  Newark „ _ 

New  York: 

Greater  Butlalo  Intemationai.  BuWalo _ 

Tompkins  County,  Ithaca  _ 

John  F.  Kennedy  International,  New  Yor1< 

LaGuardia.  New  York  „_ 

Weslchester  County,  White  Plane 

North  Dai(Ota: 

Grand  Forks  Intematkanal.  Grand  Forte 

Ohio: 

AikrorvCanton  Region^y,  Akron  „ 

Cleveland-Hopkins  Intematiortal.  Cleveland  „ 

Port  Columbus  tntamational.  Cotumbus  „ 

Otdahoma; 

Lawtor  Municipal,  Lawton 

Tulsa  Intematiorw*,  Tulsa _ _ 

Oregon: 

Portland  Intemationai.  Portland _ 

Pennsylvania: 

Ailentown-BethiehenvEaston,  Ailertfown  _ 

AJtoona-Blair  County,  /Utoona 

Erie  InterriatkxiaJ.  Ejie  ._ 

Philadelphia  intematranal,  Philaclelphta  

University  Park.  State  CoUege  „ „ 

TervMssee: 

Memphis  IntematkXMl.  Memphis  „ 

Nashville  International,  NashvSle  ...._ ™ „ 

Texas: 

KiBeen  Municipal,  Killeen  _ 

Midland  Intematkxal.  Midland __..!."!! 

Mattiis  ReW,  San  Angeio 

Virginia: 

ChariottesviUe-AiberTUtfle.  Charlottesville 

Chartottesville-ZMbemarle.  Charlottesville _ 

Washington: 

Seattle-Tacoma  intarrurfional.  Seaale _ 

Yakima  Air  Terminal.  Yakima  . ._ „ 


Date  approved 


10/06^1992 
09/28/1992 
07/27/1992 


07/28/1992 

09/21/1992 
11/17/1992 
09ii<09^1992 
10A)1/1992 
12/22/1992 

03/31/1992 

05/06/1992 
04/03/1992 
04/15/1992 
02/10/1993 
08/21/1992 

09/30/1992 

08/28/1992 
01/15/1993 
06/12/1992 

02/24/1992 

10/13/1992 

07/23^1992 

05/29/1992 
09/28/1992 
07/23/1992 
07/23^1992 
11/09/1992 

11/1&'1992 

06/30/1992 
09/01/1992 
07/14/1992 

05/'0a/1992 
05/11/1992 

04/08/1992 

08/28/1992 
02/03/1993 
07/21/1992 
06/29^1992 
08/28/1992 

05/28/1992 
10/09/1992 

10/20/1992 
10/16/1992 
02/24/1993 

06/11/1992 
12/21/1992 

08/13/1992 
11/10/1992 


Level 

o( 

PFC 


Total  approved 
net  PFC  reve- 
nue 


108.500 

9,823,159 

141.866.000 

2.301.382 

640,707,000 

158,325 

12.450,000 

459,700 

440.875 

66,355,682 

1,693,211 
384,028 
119,153 

1,918,855 
122.500 

84.607,850 

3,010,900 
1,056,190 
1,900.000 


EarliesI  charge 
effective  dale 


01/01/1993 

12/01/1992 

10/01/1992 

10/01/1992 

12/01/1992 
02A)1/1993 
12A)1/1992 
12/01/1992 
03/01/1993 

06/01/1992 

08/01/1992 
07/01/1992 
07/01/1992 
05/01/1993 
11/01/1992 

12/01/1992 

11/01/1992 
04/01/1993 
09/01/1992 


Estintaled 

charge  expire' 

tion  date* 


944.028.500 

06/01/1992 

02/01/2014 

5.461,000 

01/01/1993 

03«)1/1997 

84.600,000 

10A)1/1992 

08/01/1995 

189,873,000 
1,900,000 

109,980.000 
87,420,000 
27.883.000 

08<A01/1992 
01/01/1993 
10A)1/1992 
10/01/1992 

03A)1/2026 
01/01/1999 
08A)1/1995 
08A)1/1995 
06rt)1/2022 

1.016,509 

02/01/1993 

02A)1/1997 

3,594,000 

34.000.000 

7,341,707 

09/01/1992 
11/01/1992 
10/01/1992 

08^)1/1996 
11/01/1995 
03A)1/1994 

334.078 
8.450,000 

08/01/1992 
08/01/1992 

01/01/1996 
08A)1/1994 

1 7.961. aso 

07/01/1992 

07/01/1994 

3.778.111 

198.000 

1,997,«a5 

76,169.000 

1,495.974 

11/01/1992 
05/01/1993 
10^1/1992 
0SA)1/1992 
11/01/1982 

04/01/1995 
02A)1/1996 
06«1/1997 
07/01/1995 
07/01/1997 

26.000.000 
143.358.000 

Oe/01/1992 
01/01/1993 

12A1/1994 
02/01/2004 

243.339 

35.529.521 

873.716 

01/01/1993 
01/01/1993 
05/01/1993 

11/01/1994 
01/01/2013 
M/01/1998 

255.559 
2S5.559 

09A)1/1992 
08/01/1992 

11A)1/1993 
11/01/1993 

28.847,488 
416.256 

11/01/1992 
02A)1/1993 

"01/01/1994 
04/01/1995 

05/01/1994 

12/01/1998 

09A)1/2002 

10/01/1997 

06/01/2009 
08/01/1996 
05/01/1998 
04/01/1996 
06/01/1995 

08/01/1994 

09/01/2006 
12A)1/1993 
01/01/1998 
04A)1/1995 
06rt)1/1994 

03/01/1996 

07/01/2002 
12/01/1999 
08/01/1997 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


State,  Airport,  and  Ctty 


West  Virginia- 

Morgantown  Muni-Waiter  L.  BiM  Hart  Iwlorgantown 
Wisconsin: 

Austin  Straubel  International,  Green  Bay  

Guam: 

Uuam  Intematioral  Air  Terminal.  Agana  

Puerto  Rico: 

Rafael  Hernandez,  AguacSHa  

Mercedita,  Ponce  „ 

loiis  Munoz  Marin  International,  San  Juan  

Virgin  Isiarxls: 

Cyril  E  King,  Charlotte  Amalie  

Alexander  Hamilton,  C»>rtetlansted  St  Croix 


Dale  approved 


0dA)3/1992 

12/28/1992 

11/10/1992 

'12/29/1992 
12/29/1992 
12/29/1992 

12/08/1992 
12A)8/1992 


Laval 

of 

PFC 


W^ 


r»t  PFC  reve- 
nue 


55.S00 

8,140,000 

5,632.000 

1,053.000 

866,000 

49.768.000 

3.871,005 
2.280,465 


Earliest  Charge 
effective  date 


1»D1/1992 

03/01/1993 

02/01/1993 

03/01/1993 
03/01/1993 
03/01/1993 

03rt)1/1993 
03/01/1993 


•The  estimated  charge  expiration  date  Is  sut^ect  to  change  due  to  the  rate  of  collection  and  actual  allowable  project  cost* 


Esimated 
charge  expira- 
tion date* 


01/01/1994 

03/01/2003 

06/01/1994 

01/01/1999 
01/01/1999 
02/01/1997 

02A)1/1995 
05/01/1995 


IFR  Doc.  93-9082  Filed  4-16-93;  8:45  em] 

BILUNQ  COOe  t8t»-t3-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Toledo  Express  Airport,  Toledo,  OH. 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Toledo  Express 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capwdty  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L  101-508)  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

DATES:  Comments  must  be  received  on 
or  before  May  19. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  deUvered 
in  triplicate  to  the  FAA  at  the  following 
address: 

Federal  Aviation  Administration. 
Detroit  Airports  District  OfHce.  Willow 
Run  Airport,  East.  8820  Beck  Road. 
Belleville.  Michigan  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  James  J. 
McCue.  A.A.E.,  Airport  Director  of  the 
Toledo  Express  Airport  at  the  following 
address:  Toledo-Lucas  County  Port 
Authority.  Toledo  Express  Airport. 
11013  Airport  Highway.  Box  11. 
Swanton.  Ohio  43558. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Toledo- 
Lucas  County  Port  Authority  under 
§158.23  of  part  158. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dean  C.  Nitz.  Manager.  Detroit  Airports 
District  Office.  Willow  Run  Airport. 
East,  8820  Beck  Road.  Belleville. 
Michigan  48111.  (313)  487-7300.  The 
appUcation  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Toledo  Express  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  Law 
101-508)  and  part  158  of  the  Federal 
AviaUon  Regulations  (14  CFR  part  158). 

On  April  1. 1993.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Toledo-Lucas  County  Port 
Authority  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part  no  later  than  June  30. 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  June 
1,1993. 

Proposed  charge  expiration  date:  May 
31,  1996. 

Total  estimated  PFC  revenue: 
$2,925,000. 

Brief  description  of  proposed 
projectls): 

1.  Terminal  Renovation  Phases  I  and  II 

2.  AirHeld  Signage  Phase  I 

3.  Card  Access  Program 

4.  Maintenance  Building  Expansion 

5.  Acquisition  of  Snow  Removal 
Equipment 

6.  Stabilize  Shoulder/Cargo  Apron 

7.  Stabilize  Shoulder/Taxiway  A-1 

8.  Access  Road  Engineering 

9.  Terminal  Canopy  Engineering 


10.  Acquisition  of  Passenger  Access  Lift 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On-demand  air 
taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 

INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
apphcation  in  person  at  the  Toledo- 
Lucas  County  Port  Authority. 

Issued  in  Des  Plainet,  Illinois  on  April  5, 
1993. 

Henry  A.  Lamberts, 

Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 

IFR  Doc.  93-9083  Filed  4-16-93;  8:45  am] 

BILUNQ  COOE  4ttO-19-W 


Federal  Railroad  Administration 
[FRA  Docket  No.  H-92-4] 

CSX  Transportation;  Public  Hearing 

In  accordance  with  §211.51  of  FRA's 
Rules  of  Practice,  notice  is  hereby  given 
that  CSX  Transportation  (CSXT)  has 
petitioned  the  Federal  Railroad 
Administration  (FRA)  for  a  temporary 
waiver  of  compliance  with  certain 
specific  requirements  of  §§  213.109  and 
213.127  of  the  Track  Safety  Standards, 
in  order  to  conduct  a  test  of  a 
performance-based  method  for 
determining  the  gage  restraint  capacity 
of  the  track  structure.  See  Title  49.  Code 
of  Federal  Regulations  (CFR),  211.51; 
213.109.  213.127.  The  test  program  and 
associated  procedures  are  meant  to 
further  develop  an  alternative  to  the 
present  methods  of  determining  gage 
restraint  capacity,  which  are  contained 
in  §  213.109.  "Crossties".  and  §  213.127, 
"Rail  fastenings."  of  the  Standards. 
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The  test  program  is  proposed  to  be 
conducted  on  the  following  track 
segments  of  the  CSXT's  Florence 
Division:  Aberdeen  Subdivision,  Hamlet 
Subdivision,  Columbia  Subdivision,  and 
Andrews  Subdivision.  The  Aberdeen, 
Hamlet,  and  Columbia  Subdivisions 
form  a  through  route  between  Raleigh, 
North  Carolina  and  Savannah,  Georgia 
via  Hamlet.  Ncilh  Carolina.  The 
Andrews  Subdivision  is  a  route  between 
Charleston,  South  Carolina  and  Hamlet, 
North  Carolina. 

The  FRA  has  issued  a  public  notice 
seeking  comments  of  interested  parties 
and  has  conducted  a  field  investigation 
in  this  matter.  See  58  PR  626,  January 
6, 1993. 

After  examining  the  carrier's  proposal 
and  the  available  facts,  the  FRA  has 
determined  that  a  public  hearing  is 
necessary  before  a  tinal  decision  is 
made  on  this  proposal. 

Accordingly,  a  public  hearing  is 
hereby  set  for  10  a.m.  on  Thursday,  May 
13, 1993.  in  room  871  of  the  Strom 
Thurmond  Federal  Building  located  at 
1835  Assembly  Street  in  Columbia, 
South  Carolina  29201. 

In  accordance  with  §  211.25  of  FRA's 
Rules  of  Practice  (49  CFR  211.25),  the 
hearing  will  be  informal  and  will  be 
conducted  by  a  representative 
designated  by  the  FRA.  The  hearing  will 
be  a  nonadversary  proceeding,  and, 
therefore,  there  will  be  no  cross- 
examination  of  persons  presenting 
statements.  An  FRA  representative  will 
make  an  opening  statement  outlining 
the  scope  of  the  hearing.  After  all  initial 
statements  have  been  completed,  those 
persons  wishing  to  make  brief  rebuttal 
statements  will  be  given  the  opportunity 
to  do  so  in  the  same  order  in  which  they 
made  their  initial  statements. 
Additional  procedures,  if  necessary  for 
the  conduct  of  the  hearing,  will  be 
announced  at  the  hearing. 

Issued  in  Washington,  DC,  on  April  12, 
1993. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
|FR  Doc.  93-9080  Filed  4-16-93;  8:45  am] 
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Petition  for  a  Waiver  of  Compliance 

hi  accordance  with  49  CFR  211.41, 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  has 
received  a  request  for  a  waiver  of 
compliance  with  certain  requirements  of 
Federal  railroad  safety  regulations.  The 
individual  petitions  are  described 
below,  including  the  party  seeking 
relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 


requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

hiterested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desired 
an  opportunity  for  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  RSEQ-92-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
Communications  received  before  June  1, 
1993,  will  be  considered  by  FRA  before 
Rna\  action  is  taken.  Comments  received 
after  that  date  will  be  considered  as  far 
as  practicable.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201, 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC  20590. 

The  waiver  petitions  are  as  follows: 

Tennessee  Valley  Railroad  (Waiver 
Petition  Docket  No.  RSEQ-93-C1) 

The  Tennessee  Valley  Railroad 
(TVRM)  seeks  a  permanent  waiver  of 
compliance  from  certain  provisions  of 
Qualification  Standards  for  Locomotive 
Engineers  (49  CFR  part  240).  The  TVRM 
specifically  seeks  a  waiver  of 
compliance  from  the  provision  which 
would  require  all  operators  of  a 
locomotive  to  be  certilled.  The  TVRM 
operates  a  program  whereby  anyone  can 
operate  the  train,  for  a  fee,  and  requests 
these  persons  be  exempt  from  the 
provision.  The  TVRM  does  not  seek  this 
waiver  from  compliance  for  their  regular 
engineers.  The  TVRM  is  a  museum 
railroad  that  operates  recreational 
excursion  service  in  the  city  of 
Chattanooga,  Tennessee. 

The  Cass  Scenic  Railroad  State  Park 
(Waiver  Petition  Docket  No.  RSEQ-93- 
02) 

The  Cass  Scenic  Railroad  (CRSX) 
seeks  a  permanent  waiver  of  compliance 
from  the  provisions  of  Quali^cation 
Standards  for  Locomotive  Engineers  (49 
CFR  part  240).  The  CRSX  is  a 
recreational  excursion  railroad  operated 
by  the  state  of  West  Virginia  at  Cass 
State  Park. 


Tennessee  Valley  Railroad  (Waiver 
Petition  Docket  No.  RSAD-93-J) 

The  Tennessee  Valley  Railroad 
(TVRM)  seeks  a  permanent  waiver  of 
compliance  from  certain  provisions  of 
Control  of  Alcohol  and  Drug  Use  (49 
CFR  part  219).  The  TVRM  specifically 
seeks  a  waiver  from  random  testing  of 
their  volunteer  crewmembers.  The 
TVRM  is  a  museum  railroad  that 
operates  recreational  excursion  service 
in  the  city  of  Chattanooga.  Tennessee. 

Issued  in  Washington,  DC,  on  April  12, 
1993. 

Grady  C.  Cothen,  Jr., 
Associate  Administrator  for  Safety. 
[PR  Doc.  93-9081  Piled  4-16-93:  8:45  am) 

BILUNC  CODE  491»-(M-W 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authoriiy  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985,  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359,  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  June 
27,  1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Verrocchio's 
Christ  and  Saint  Thomas:  A  Masterpiece 
of  Sculpture  from  Rienaissance 
Florence"  (see  list '),  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States, 
are  of  cultural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art.  New  York.  New  York, 
from  on  or  about  June  16. 1993,  to  on 
or  about  October  17, 1993.  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated;  April  13, 1993. 
R.  Wallace  Stuart, 
Acting  General  Counsel. 
|FR  Doc.  93-9105  Filed  4-16-93;  8:45  ami 
MLUNC  cooE  nao-ei-M 


'  A  copy  of  this  lUt  may  b«  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  OfHce  of  the 
General  Counsel  of  USLA.  The  telephone  number  is 
202/619-6827,  and  the  addreM  Is  room  700.  U.S. 
Information  Agency,  301  Fourth  Street,  SW.. 
Washington.  DC  20547. 


DEPARTMENT  OF  VETERANS 
AFFAIRS  I 

Information  Collection  Under  0MB 
Review 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
fallowing  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  numbers),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  firequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VAs  OMB  Desk  Officer,  Joseph  Uckey. 
NEOB,  room  3002,  Washington.  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  by  May  19, 1993. 

Dated:  April  8.  1993. 

By  direction  of  the  Secretary. 
B.  Michael  Berger. 
Director,  Records  Management  Serrice. 

Extension 

1  Application  for  Reimbursement  of 
Headstone  or  Marker  Expenses.  VA 
Form  21>8834 
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2.  The  form  is  used  by  the  p>erson  who 
paid  for  a  deceased  veteran's  or 
service  person's  headstone,  market  or 
additional  engraving,  to  claim 
reimbursement  in  lieu  of  a 
Government  furnished  headstone. 

3.  Individuals  or  households 

4.  167  hours 
5. 10  minutes 
6.  On  occasion 

7. 1,000  respondents 

IFR  Doc.  93-9031  Filed  4-16-93;  8:45  am) 

BILUNQ  COOe  O20-01-M 


Geriatrics  and  Gerontology  Advisory 
Committee;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Geriatrics  and 
Gerontology  Advisory  Committee 
(GGAC)  will  be  held  May  26  and  27, 
1993.  by  the  Department  of  Veterans 
Affairs,  in  the  Omar  Bradley  Conference 
Room  at  Tech  World,  room  1105,  801  I 
Street  NW..  Washington.  DC.  The 
purpose  of  the  Geriatrics  and 
Gerontology  Advisory  Committee  is  to 
advise  the  Acting  Secretary  of  Veterans 
Affairs  and  the  Chief  Medical  Director 
relative  to  the  care  and  treatment  of  the 
aging  veterans,  and  to  evaluate  the 
Geriatric  Research,  Education  and 
Clinical  Centers.  The  committee  will 
meet  on  May  26  from  8:30  a.m.  until 
4:30  p.m.  and  will  reconvene  on  May  27 
at  8:30  a.m.  and  adjourn  at  12  noon.  The 
meeting  is  0{>en  to  the  public  up  to  the 
seating  capacity  of  the  room.  For  those 
wishing  to  attend  contact  Jacqueline 
Holmes,  Program  Assistant,  Office  of 
Assistant  Chief  Medical  Director  for 
Geriatrics  and  Extended  Care  (phone 
202-535-7164)  prior  to  May  21,  1993. 

Working  sessions  on  development  of 
health  promotion,  social  work 
assessment,  and  elderly  female  veterans 
health  problems  will  be  the  primary 
topics  for  discussion. 


Dated:  April  8, 1993. 
HejrwArd  Buuistn-, 
Committee  Management  Officer 
|FR  Doc.  93-9030  Filed  4-16-93;  8:45  am) 
BUUNO  COOE  nat-M-M 


Advisory  Committee  on  Women 
Veterans;  Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
that  a  meeting  of  the  Advisory 
Committee  on  Women  Veterans  will  be 
held  June  2-4.  1993.  San  Antonio, 
Texas.  The  purpose  of  the  Advisory 
Committee  on  Women  Veterans  is  to 
advise  the  Secretary  regarding  the  needs 
of  women  veterans  with  respect  to 
health  care,  rehabihtation, 
compensation,  outreach  and  other 
programs  administered  by  the 
Department  of  Veterans  Affairs,  and  the 
activities  of  the  Department  of  Veterans 
Affairs  designed  to  meet  such  needs. 
The  Committee  will  make 
recommendations  to  the  Secretary 
regarding  such  activities. 

The  session  will  convene  on  June  2 
with  a  site  visit  of  the  VA  medical 
center  and  surrounding  VA  facilities  in 
San  Antonio,  Texas  at  9  a.m.-4:30  p.m. 
The  meeting  will  continue  at  the 
University  of  Texas  Health  Science 
Center,  School  of  Nursing  Building, 
7702  Floyd  Curi  Drive,  room  1.206.  San 
Antonio,  Texas  on  June  3  at  9  a.m.-4:30 
p.m.  and  June  4  at  9  a.m.-12  noon.  All 
sessions  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Because  this  capacity  is  Umited.  it  will 
be  necessary  for  those  wishing  to  attend 
to  contact  Mrs.  Barbara  Brandau, 
Committee  Coordinator.  Department  of 
Veterans  Affairs  (phone  202/535-7571) 
prior  to  May  14.  1993. 

Dated:  April  9. 1993. 
Heyward  Bannister. 

Committee  Management  Officer. 

IFR  Doc.  93-9029  Filed  4-16-93;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  nneettngs  published  under 
the  "Government  in  the  Sunshine  Acf'  (Pub. 
L  94-409)  5  U.S.C.  552b<eK3). 


UNITED  STATES  COMMISSION  ON  CIVIL 

RIGHTS 

DATE  AND  TIME:  Friday,  April  23, 1993, 

9:00  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights, 

624  Ninth  Street.  NW,  Room  540, 

Washington,  DC  20425. 

STATUS:  Open  to  the  Public. 

April  23. 1993 

Business  Meeting  and  Retreat 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  February  26  and 
March  26. 1993  Meetings 

UI.  Announcements 

IV.  Interim  Appointments  to  the  District  of 
Columbia  and  Florida  Advisory 
Qimmittees 

V.  Stereotyping  of  Minorities  by  the  News 
Media  in  Minnesota 

VI.  Campus  Tensions  in  Vermont;  Search  for 
Solutions  in  the  Nineties 

VII.  Preliminary  Witness  List  for  Los  Angeles 
Hearing 

VIII.  Staff  Director's  Report 

IX.  Future  Agenda  Items 

X.  Program  Planning  for  FY  95 

XI.  State  Advisory  Conunittee  Membership 
Procedures 

XII.  Reauthorization 

Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter, 
should  contact  Betty  Edmiston, 
Administrative  Services  and 
Clearinghouse  Division  (202)  376-8105 
(TDD  202-376-6116)  at  least  Bve  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

CONTACT  PERSON  FOR  FURTHER 
infcrmatkjn:  Barbara  Brooks.  Press  and 
Communications  (202)  376-8312. 
Emma  Moaroig, 
Solicitor. 
IFR  Doc.  93-9149  Filed  4-14-93;  4:51  pm) 

BILUNG  CODE  «336-0t-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  April  13.  1993.  58  FR 
19293. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  10:00  a.m..  April  14. 1993. 
CHANGE  IN  THE  MEETING:  The  following 
Docket  Numbers  have  been  added  to 


Items  CAG-10  and  CAG-13  on  the 
Consent  Agenda  scheduled  for  April  14, 
1993: 

Item  No.,  Docket  No.  and  Company 

CAG-10 
RS92-63-000,  Great  Lakes  Gas 

Transmission  Limited  Partnership 
CAG-13 

RP90-1 61-008.  009.  RP92-228-0O1.  002. 

RP92-1-012  and  014.  Northern  Natural 

Gas  Company 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  93-9177  Filed  4-15-93;  11:54  ami 

WLUNQ  COOC  (717-02-41 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Matter  To  Be  Withdrawn  From 
Consideration  at  an  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
the  following  matter  will  be  withdrawn 
from  the  agenda  for  consideration  at  the 
open  meeting  of  the  Board  of  Directors 
of  the  Federal  Deposit  Insurance 
Corporation  scheduled  to  be  held  at  2:00 
p.m.  on  Tuesday,  April  20, 1993.  in  the 
Board  Room  on  the  sixth  floor  of  the 
FDIC  Building  located  at  550— 17th 
Street,  NW.,  Washington.  DC: 

Memorandum  and  resolution  re:  Final 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part  363 
regarding  independent  annual  audits  and 
reporting  requirements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Robert  E.  Feldman,  Deputy 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-6757. 

Dated:  April  15. 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
[FR  Doc.  93-9238  Filed  4-15-93;  3:55  pm) 

BlUJNa  CODE  •714-Ot-M 

LEGAL  SERVICES  CORPORATION 
Board  of  Directors  Meetings;  Notice 
TIME  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services  and  Audit  and  Appropriations 
Committees  will  hold  meetings  on  April 
25, 1993.  The  meetings  will  commence 
in  the  order  and  at  the  times  noted 
below. 


Time 

1.  Provision  for  the  Delivery    11:00  ajn. 
of  Legal  Services  Committee. 

2.  Audit  and  Appropriations    12:00  p.m. 
Committee. 

PLACE:  The  Embassy  Suites  Hotel.  601 
Pacific  Highway,  the  Monterey  1  Room, 
San  Diego,  CA  92101  (619)  239-2400 

PROVISION  FOR  THE  DELIVERY  OF  LEGAL 
SERVICES  COMMITTEE  MEETING: 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION 

1.  Approval  of  Agenda. 

2.  Approval  of  February  21, 1993  Meeting 
Minutes. 

3.  Consideration  of  Status  Report  on 
Request  for  Proposals  for  Migrant 
Ombudsman  Demonstration  Projects. 

4.  Consideration  of  Status  Report  on 
Survey  of  Grantees  on  Attorney  Recruitniient 
and  Retention. 

5.  Consideration  of  Draft  Request  for 
PropKisels  for  Grantee  Timelieeping 
Mechanism. 

AUDIT  AND  APPROPRIATIONS  COMMITTEE 
MEETING: 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  March  23. 1993 
Meeting. 

3.  Consideration  of  Report  by  the  Provision 
for  the  Delivery  of  Legal  Services  Conmiittee 
on  Relevant  Actions  of  the  Committee  at  its 
April  25, 1993  Meeting. 

4.  Consideration  of  Draft  Request  for 
Proposals  for  a  Grantee  Timekeeping 
Mechanism. 

5.  Consideration  of  Status  Report  on  Rental 
of  the  Corporation's  Former  Office  Space. 

6.  Consideration  of  Guidelines  Governing 
Board  Travel. 

7.  Consideration  of  Status  Report  on  Efforts 
to  Secure  Corporation  Funds. 

8.  Review  of  Consolidated  Operating 
Budget,  Exftenses  and  Other  Funds  Available 
for  the  Period  Ending  February  28, 1993. 

CONTACT  PERSON  FOR  INFORMATION: 

Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  individuals  who  are  blind 
or  have  visual  impairment. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 


IMI 
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Date  Issued:  Aprt?  15, 1993. 
Patricia  D.  Batie, 

Corporate  Secretary. 

IFR  Doc  93-9210  Filed  4-15-93;  2:14  pm] 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meetings;  Notice 
TOIE  AND  DATE:  The  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  April  26, 1993.  The  meeting 
will  commence  at  9:30  a.m. 
PLACE:  The  Embassy  Suites  Hotel.  601 
Pacific  Highway,  the  Monterey  I  Room. 
San  Diego.  CA  92101.  (619)  239-2400. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  will  be  closed 
pursuant  to  a  vote  of  a  majority  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  in 
accordance  with  the  aforementioned 
vote,  the  Board  will  consider  and  vote 
on  approval  of  the  draft  minutes  of  the 
executive  session  held  on  March  23, 
1993.  The  Board  will  hear  and  consider 
the  report  of  the  General  Counsel  on 
litigation  to  which  the  Corporation  is.  or 
may  become,  a  party.  The. Board  will 
also  consider  an  amendment  to  the 
employment  contract  of  the  Inspector 
General.  Further,  the  Board  will 
consider  the  General  Counsel's  report 
regarding  the  protections  accorded 
Corporation  sta/f.  exclusive  of  the 
President  and  Inspector  General,  against 
employment  actions  taken  based  on 
political  considerations.'  Further,  the 
Board  will  consult  wjth  the  Inspector 
General  on  internal  personnel, 
operational  and  investigative  matters, 
and,  the  Board  may  also  be  briefed  by 
the  Inspector  General  on  findings  in  a 
draft  semiannual  report  covering  the 
period  widing  March  31. 1993.  Finally, 
the  Board  will  consult  with  the 
President  on  internal  personnel  and 


'  A*  to  Ihe  Board's  consideration  of  its  General 
Counsel's  report  on  what,  if  any.  protections  are 
accorded  staff,  exclusive  of  the  President  and 
Inspector  General,  against  employment  actions 
based  on  political  considerations,  the  closing  is 
authorized  pursuant  to  the  attorney-client  privilege. 

That  portion  of  the  closed  session  which  will 
consist  of  a  briefing  does  not  come  within  the 
definition  of  a  meeting  for  purposes  of  the 
Government  in  the  Sunshine  Act.  5  U.S.C 
552b(a)(2)  The  requirements  of  the  Act,  therefore, 
do  not  apply  to  this  portion  of  the  closed  session. 
5  U.S.C  552b{b).  See  also  45  CFR  1622.2  and 
1622.3. 


operational  matters.  The  closing  will  be 
authorized  by  the  relevant  sections  of 
the  Government  in  the  Sunshine  Act  (5 
U.S.C.  552b(c)(2)(5).  (6).  (7).  and  {10)1. 
and  the  corresponding  regulation  of  the 
Legal  Services  Corporation  [45  CFR 
1622.5(a).  (d).  (e).  (f),  and  (h)l.»  The 
closing  will  be  certified  by  the 
Corporation's  General  Counsel  as 
authorized  by  the  above-cited 
provisions  of  law.  A  copy  of  the  General 
Counsel's  certification  will  be  posted  for 
public  inspection  at  the  Corporation's 
headquarters,  located  at  750  First  Street. 
NE..  Washington,  DC  20002.  in  its 
eleventh  floor  reception  area,  and  will 
otherwise  be  available  upon  request. 

MATTERS  TO  BE  CONSIDERED: 

OPEN  SESSION 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  March  23, 1993 
Meeting. 

3.  Chairman's  and  Meml>er's  Reports, 
a.  Consideration  of  Proposed  Policy  to 

Govern  Board  Requests  for  Staff  Assistance. 

4.  Consideration  of  Operations  and 
Regulations  Committee  Report. 

a.  Status  Report  on  the  Comparative 
Demonstration  Projects. 

5.  Consideration  of  Office  of  the  Inspector 
General  Oversight  Committee  Report. 

6.  Consideration  of  Provision  for  the 
Delivery  of  Legal  Services  Committee  Report. 

a.  Status  Report  on  Results  of  Survey  on 
Attorney  Recruitment  and  Retention. 

b.  Report  on  the  Affect  of  Alternative 
Dispute  Resolution  Mechanisms  on 
Corporation-Funded  Migrant  Grantees. 

7.  Consideration  of  Audit  and 
Appropriations  Committee  Report. 

a.  Consideration  of  Guidelines  Governing 
Board  Travel. 

b.  Consideration  of  Draft  Request  for 
Proposals  for  Grantee  Timekeeping 
Mechanism. 

8.  Consideration  of  State-by-State  Survey  of 
Loss  of  Interest  on  Lawyer  Trust  Account 
("lOLTA")  Funds  for  1993. 

9.  Consideration  of  Declination  of 
Representation  Report  ("DORR")  and  Other 
Unmet  Legal  Needs  Survey  Instruments. 

10.  PVcsidenfs  Report. 

11.  Inspector  General's  Report. 

CLOSED  SESSION 


'  As  to  the  Board's  consideration  and  approval  of 
the  draft  minutes  of  the  executive  session(s)  held 
on  the  above-noted  date(s).  the  closing  is  authorized 
as  noted  in  the  Federal  Register  notice(s) 
corresponding  to  that/those  Board  meeting(s). 


12.  Consultation  by  Board  with  the 
Inspector  General  on  Internal  Personnel. 
Operational  and  Investigative  Matters. 

13.  BrieHng  by  Inspector  General  on  the 
Draft  Semiannual  Report  for  the  Period 
Ending  March  31. 1993. 

14.  Consideration  of  Amendment  to  the 
Employment  Contract  of  the  Inspector 
General. 

15.  Consultation  by  Board  with  the 
President  on  Internal  Personnel  and 
Operational  Matters. 

16.  Consideration  of  the  General  Counsel's 
Report  on  Protections  Accorded  to  Corporate 
Staff,  Exclusive  of  the  President  and 
Inspector  General,  Against  Employment 
Actions  Taken  Based  on  Political 
Considerations. 

17.  Consideration  of  the  General  Counsel's 
Report  on  Pending  Litigation  to  which  the 
Corporation  is.  or  May  Become,  a  Party. 

18.  Approval  of  Minutes  of  Executive 
Session  Held  on  March  23, 1993. 

OPEN  SESSION  (Resumed) 

19.  Approval  of  Amendment  to  the 
Inspector  General's  Emplo>'ment  Contract. 

20.  Consideration  of  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  individuals  who  are  blind 
or  have  visual  impairment. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  April  15. 1993. 
Patricia  D.  Batie. 

Corporate  Secretary. 

IFR  Doc.  93-9199  Filed  4-15-93;  2:15  pm) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Museum  Services  Board; 
Meeting 

Correction 

Notice  document  93-8257  appearing 
on  page  18229  in  the  issue  of  Thursday, 
April  8.  1993.  was  published 
inadvertantly  in  the  Notices  section  of 
the  Federal  Register.  It  should  have 
appeared  in  the  Sunshine  Act  Meetings 
section. 
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This  secflon  o(  ttw  FEDERAL  REGISTER 
contains  editorial  corrections  of  prevkxjsty 
published  PresiderTtial,  Rule,  Proposed  Riuie, 
and  Notice  documents.  These  correctiora  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1493 

Commodity  Credit  Corporation 
Emerging  Democracies  Facilities 
Guarantees 

Correction 

In  rule  document  93-4501,  beginning 
on  page  11786  in  the  issue  of  Monday, 
March  1, 1993,  make  the  following 
correction: 

S  1493.220    [Corrected] 

On  page  11789,  in  the  third  column, 
in  "§  1493.200"  should  read 
"§1493.220". 

BILUNOCOOe  1S0S-01-O 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  226 
(Docket  No.  930236-3036] 

Designated  Critical  Habitat;  Steller  Sea 
Uon 

Cotrection 

In  proposed  rule  document  93-7512 
beginning  on  page  17181  in  the  issue  of 


Thursday,  April  1, 1993,  make  the 
following  correction: 

On  page  17187,  in  the  first  column,  in 
the  last  paragraph,  several  lines  of  text 
were  printed  in  an  incorrect  order.  The 
paragraph  should  read  as  follows: 

"(1)  NMFS  proposes  to  designate  all 
Steller  sea  hon  rookeries  and  major 
haulouts  within  state  and  Federally 
managed  waters  off  Alaska  as  critical 
habitat  for  the  species  (tables  1  and  2  to 
proposed  50  CFR  226.12).  This 
designation  includes  a  zone  that  extends 
3,000  feet  {0.9  km)  landward  and 
vertical  of  each  rookery  and  major 
haulout  boundary,  and  a  zone  that 
extends  either  3,000  feet  (0.9  km) 
seaward  from  rookeries  and  major 
haulouts  located  in  Alaska  east  of  144° 
W.  longitude,  or  20  nm  seaward  from 
BSAI  and  GOA  Steller  sea  lion  rookeries 
and  major  haulouts  west  of  144°  W. 
longitude." 

BILUNG  CODE  1S0S41-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  61 1  and  672 
[Docket  No.  921107-3068] 

Foreign  Rshing;  Groundfish  of  the 
Gulf  of  Alaska 

Correction 

In  rule  document  93-7435  beginning 
on  page  16787  in  the  issue  of 
Wednesday,  March  31, 1993,  make  the 
following  correction: 

On  page  16792,  in  the  first  column,  in 
the  first  partial  paragraph,  in  the  second 
line  from  the  bottom,  "of  should  read 
"or". 

BILUNC  COOE  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Part  96 

Substance  Abuse  Prevention  and 
Treatment  Block  Grants 

Correction 

In  rule  document  93-7513  beginning 
on  page  17062  in  the  issue  of 
Wednesday,  March  31, 1993,  make  the 
following  corrections: 

1.  On  page  17062,  in  the  first  column, 
under  Comment  Date:,  in  the  last  two 
lines,  "(insert  date  60  days  after 
publication)."  should  read  "June  1, 
1993." 

2.  On  page  17065.  in  the  third 
column,  in  the  fifth  line  "HIB"  should 
read  "HIV". 

3.  On  page  17067,  in  the  1st  colunm, 
in  the  1st  full  paragraph,  in  the  16th 
line,  "code"  should  read  "core". 

§96.122    [CorrectMt] 

4.  On  page  17071,  in  tbe  third 
column,  in  §96.122(f)(3)(vii),  in  the 
second  line,  "1955"  should  read 
"1995". 
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Budget 


Cumulative  Report  on  Rescissions  and 
Deferrals;  Notice 
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OFnCE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

April  1. 1993. 

This  report  is  submitted  in  fulfillment 
of  the  requirement  of  Section  1014(e)  of 
the  Congressional  Budget  and 
Impoundment  Control  Act  of  1974  (Pub. 
L.  93-344).  Section  1014(e)  requires  a 
monthly  report  listing  all  budget 
authority  for  this  fiscal  year  for  which, 
as  of  the  first  day  of  the  month,  a  special 
message  has  been  transmitted  to 
Congress 


This  report  gives  the  status  of  12 
deferrals  contained  in  four  special 
messages  for  FY  1993.  These  messages 
were  transmitted  to  Congress  on  October 
1,  and  December  30, 1992,  and  on 
February  26,  and  March  16. 1993. 

Rescissions 

As  of  the  date  of  this  report,  no 
rescission  proposals  are  pending  before 
the  Congress. 

Deferrals  (Attachments  A  and  B) 

Attachment  A  provides  the  status  of 
the  $3,627.4  million  in  budget  authority 
being  deferred  from  obligation  as  of 
April  1. 1993.  Attachment  B  provides 


the  status  of  each  deferral  reported 
during  FY  1993. 

Information  from  Special  Messages 

The  special  messages  containing 
information  on  the  deferrals  that  are 
covered  by  this  cumulative  report  are 
printed  in  the  Federal  Registers  cited 
below: 

57  FR  46730.  Friday.  October  9. 1992 

58  FR  3368.  Friday.  January  8.  1993 

58  FR  16324,  Thursday,  March  25.  1993 
58  FR  17298,  Thursday,  April  1, 1993. 
Leon  E.  Panetta. 
Director. 

BILLING  Cod*  31tO-01-H 
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ATTACHMENT  A 


STATUS  OF  FY  1993  DEFERRALS 


Deferrals  proposed  by  the  President 

Routine  Executive  releases  through  April  1,  1993 
Overturned  by  the  Congress 


Amounts 

(In  millions 

of  dollars) 


4,467.5 
-840.1 
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Currently  before  the  Congress. 


3,627.4 
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Part  III 


Department  of 
Defense 


Department  of  the  Army 
Corps  of  Engineers 


33  CFR  Part  334 

Restricted  Area,  San  Nicholas  Island, 

Ventura  County,  CA;  Interim  Final  Rule 
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DEPARTMENT  OF  DEFENSE 
Department  of  thm  Army 
Corp*  of  Engineers 
33  CFR  Part  334 

Restricted  Area,  San  Nicholas  Island, 
Ventura  County,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTX)N:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule  invites 
comments  on  the  U.S.  Army  Corps  of 
Engineers  proposal  to  amend  the 
regulations  which  establish  a  naval 
restricted  area  in  the  waters  of  the 
Pacific  Ocean  surrounding  San  Nicholas 
Island,  Ventura  County,  California.  The 
existing  restricted  area  regulation 
prohibits  dredging,  dragging,  seining 
and  other  fishing  operations.  These 
regulations  will  be  amended  to  also 
prohibit  andioring  within  the  section 
designated  as  ALPHA.  This  is  essential 
to  protect  undersea  cables  in  that  area. 
DATES:  Effective  on  April  19, 1993. 
Written  comments  must  be  submitted 
on  or  before  May  19. 1993. 
ADDRESS:  HQUSACE.  Attn:  CECW-OR, 
Washington.  DC  20314-1000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Tiffany  Welch  at  (805)  641-1127  or 
Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPP1.EMENTARY  INFOmtATION:  PuiSUUlt 
to  its  authorities  in  section  7  of  the 
Rivers  and  Harbors  Act  of  1917  (40  Sta«. 
266:  33  U.S.Q  1)  and  chapter  XIX  of  the 
Army  Appropriations  Act  of  1919  (40 
Stat.  892;  33  U.S.C.  3).  the  Carpi  is 
proposing  to  amend  the  regulations  in 
33  CFR  334.980.  The  Commander 
Undersea  Surveillance.  Pacific  Fleet. 


U.S.  Navy,  has  requested  that  the  Corp* 
amend  33  CFR  334.980(d)(3)  to  prohibit 
anchorage  indefinitely  within  ALPHA 
section  siuroimding  San  Nicholas 
Island.  The  ciirrent  regulations 
governing  the  area  forbid  dredging, 
dragging,  seining,  and  other  fishing 
operations.  There  are  no  anticipated 
navigational  hazards  or  interference 
with  existing  waterway  traffic  There  are 
no  recreational  or  commercial  fisheries 
presently  in  or  using  the  waters  within 
ALPHA  section,  as  it  is  presmtly  dosed 
to  the  general  public  because  of  ongoing 
naval  activities.  Therefore,  do  loss  of 
resources  or  use  of  resource*  vrould  be 
borne  by  the  public.  On  January  2, 1903. 
the  Corps  Los  Angeles  District  Engineer 
issued  a  public  notice  soliciting 
comments  on  this  pn^msed  amendment 
to  all  known  interested  parties.  The 
District  did  not  receive  any  objections  to 
this  amendment.  In  view  of  the  existing 
threat  to  the  security  of  the  Navy's 
property  within  the  ALPHA  section,  this 
interim  final  rule  is  effective  upon 
issuance  in  the  Federal  Regislar.  The 
Corps  will  consider  all  commmts 
received  in  response  to  this  interim  final 
rule  and  in  the  event  substantive 
conunents  are  received,  the  Corps  will 
take  appropiiate  action,  which  may 
include  further  revision  or  suspension 
of  the  rules. 

Economic  Assessment  and  CmiiBtMkm 

This  proposed  rule  is  issued  with 
respect  to  a  military  function  of  the 
Demise  Depaitment  and  the  provisioas 
of  Executive  Order  12291  do  not  apply. 
These  proposed  rules  have  been 
rewiewed  under  the  Regulatory 
Flexibility  Act  (P.L  96-354>.  which 
requires  the  preperation  of  a  regulatory 
flexibility  analysis  for  any  regulation 


that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e..  small  businesses  and 
small  Government  jurisdictions.)  It  has 
been  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water),  transportation, 
restricted  areas. 

In  consideration  of  the  above,  the 
Corps  is  proposing  to  amend  part  334  of 
title  33  to  read  as  follows: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Authority:  40  Stat.  266;  (33  U.S.C  1)  and 
40  Stat.  892:  (33  U.S.C  3). 

2.  Section  334.980  is  amended  by 
revising  paragraph  (d)(3)  to  read  as 
follows: 

§  334.980    Pacific  Ocean,  around  San 
Nlct>olas  Island.  Calif.;  Naval  restricted 
area. 


(d)  The  regulations  •  •  • 
(3)  Dredging,  dragging,  seining, 
anchoring  and  other  fishing  operations 
within  ALPHA  section  of  the  area  are 
prohibited  at  al!  times. 

Approved: 
Stanley  G.  Genega. 

Brigadier  Ceneral  (P).  USA,  Director  of  GvU 
Works. 

(FR  Doc  93-6901  Filed  4-1&-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aicotiol,  Tobacco  and 
Firearms 

27  CFR  Part  7 
fT.D.  ATF-3391 
RIN  1512-AB17 

Alcoholic  Content  Latieling  for  Malt 
Beverages 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Interim  rule  (Treasury  decision). 

SUMMARY:  These  interim  regulations 
provide  guidelines  for  the  labeling  of 
malt  beverages  with  a  statement  of  the 
alcoholic  content.  These  regulations  are 
a  result  of  the  recent  decision  in  U.S. 
District  Court  for  the  District  of 
Colorado  in  the  case  of  Adolph  Coors 
Brewing  Co.  v.  Nicholas  Brady,  et  al. 
That  decision  held  the  Federal  Alcohol 
Administration  Act  prohibition  against 
statements  of  alcoholic  content  on  malt 
beverages  to  be  imconstitutional  under 
the  First  Amendment,  and  ordered  ATF 
not  to  enforce  this  statutory  provision. 
The  Government  sought  but  was  denied 
a  stay  from  this  order  pending  appeal. 

These  regulations  permit,  but  do  not 
require,  the  labeling  of  malt  beverages 
with  the  percentage  of  alcohol  by 
volume.  They  prescribe  minimum  and 
maximum  type  sizes,  the  method  of 
stating  the  alcoholic  content,  and  the 
tolerance  for  alcoholic  content 
statements.  They  also  retain  the  existing 
prohibition  against  the  use  of 
descriptive  words  indicative  of 
alcoholic  strength  on  labels,  and  retain 
the  prohibition  on  using  alcoholic 
content,  or  descriptive  words  implying 
alcoholic  strength,  in  the  advertising  of 
malt  beverages. 

These  regulations  do  not  supersede 
State  laws  which  may  require  alcoholic 
content  statements  to  appear  in  a 
different  form  than  prescribed,  nor  do 
they  supersede  State  laws  which  may 
prohibit  the  appearance  of  alcoholic 
content  statements  on  labels  of  malt 
beverages. 

ATF  is  issuing  these  regulations  to 
give  brewers  and  importers  guidance  on 
the  labeling  of  malt  beverages  with  their 
alcoholic  content  as  long  as  ATF 
remains  enjoined  from  enforcing 
existing  laws  and  regulations  generally 
prohibiting  alcoholic  content 
statements. 

A  separate  notice  of  proposed 
rulemaking  appears  elsewhere  in  this 
issue  of  the  Federal  Register.  This 
notice  solicits  comments  for  a  90-day 


period  on  the  regulations  contained  in 
this  interim  rule. 

DATES:  This  interim  rule  is  effective 
April  19, 1993.  Existing  §  7.26  is 
suspended  indefinitely  as  of  April  19, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW,  Washington,  DC  20226;  telephone 
(202)  927-8230. 

SUPPLEMENTARY  INFORMATION: 

The  Federal  Alcohol  Administration 
Act 

The  Federal  Alcohol  Administration 
Act  (FAA  Act).  27  U.S.C.  205  (e)  and  (f) 
authorizes  the  Secretary  to  issue 
regulations  as  will  prohibit  malt 
beverage  labeling  and  advertising  from 
containing  any  statement  which  is  false, 
deceptive,  misleading,  or  is  likely  to 
mislead  the  consumer  regarding  the 
product.  Additionally,  section  205  (e) 
and  (f)  authorize  the  Secretary  to 
prescribe  regulations  as  will  provide  the 
consiuner  with  adequate  information  as 
to  the  identity  and  quality  of  a  mah 
beverage,  except  that  statements  of.  or 
statements  likely  to  be  considered  as 
statements  of.  alcoholic  content  of  malt 
beverages  are  prohibited  unless  required 
by  State  law. 

Regulations  Under  the  FAA  Act 

Regulations  which  implement  these 
provisions  of  the  FAA  Act  are  set  forth 
in  27  CFR  part  7,  Labeling  and 
Advertising  of  Malt  Beverages.  Sections 
7.26  and  7.29(f)  prohibit  statements  of 
actual  alcoholic  content,  or  statements 
likely  to  be  considered  as  statements  of 
alcoholic  content,  from  appearing  on 
labels  of  malt  beverage  containers, 
unless  required  by  State  law.  Similar 
prohibitions  exist  in  §  7.54(c)  relating  to 
the  advertising  of  malt  beverages. 

The  only  references  to  alcoholic 
content  permitted  under  part  7  are 
found  in  §  7.26.  This  section  requires 
the  legend  "contains  less  than  0.5 
percent  (or  .5%)  alcohol  by  volume"  to 
appear  in  direct  conjunction  with  the 
term  "non-alcoholic,"  when  that  phrase 
is  used  on  the  label  of  a  "non-alcoholic" 
malt  beverage.  It  also  permits  malt 
beverages  which  contain  less  than  2.5 
percent  alcohol  by  volume  to  be 
designated  as  "low  alcohol"  or 
"reduced  alcohol"  beer,  ale,  and  so 
forth.  This  section  prohibits  the  labeling 
of  either  non-alcoholic  or  low/reduced 
alcohol  malt  beverages  with  the  actual 
alcoholic  content,  unless  required  by 
State  law.  All  other  statements  of.  or 
statements  indicative  of.  alcohohc 
content  of  malt  beverages  are  prohibited 


by  regulations  at  §§  7.26,  7.29(f).  and 
7.54(c). 

Adolph  Coors  Brewing  Co.  v.  James 
Baker,  et  al. 

On  July  27, 1987,  the  Adolph  Coors 
Brewing  Company  brought  an  action  in 
the  United  States  District  Court  for  the 
District  of  Colorado,  seeking  a 
declaration  that  the  provisions  of  the 
FAA  Act.  27  U.S.C.  205(e)(2)  and  27 
U.S.C.  205(0(2)  are  unconstitutional 
restraints  of  commercial  speech  in 
violation  of  the  First  Amendment  of  the 
Constitution.  By  order  of  May  31,  1989. 
the  district  court  declared  the  FAA  Act 
provisions  in  question  unconstitutional. 
On  appeal,  this  decision  was  reversed 
and  remanded.  See  Adolph  Coors 
Brewing  Co.  v.  Nicholas  Brady,  et  al., 
944  F.2d  1543  (10th  Cir.  1991).  On 
remand,  the  district  court  conducted  a 
trial  during  the  last  week  of  October 
1992.  and  upheld  the  constitutionality 
of  the  advertising  prohibition  of  section 
205(0(2).  while  striking  down  the 
section  205(e)(2)  prohibition  against 
statements  of  alcoholic  content  on  malt 
beverage  labels  on  First  Amendment 
grounds.  The  court  found  that  it  was 
extremely  important  for  consumers  to  be 
able  to  know  the  alcoholic  content  of 
what  they  are  drinking.  The  court 
further  found  that  as  long  as  ATF  has 
the  authority  to  regulate  the  use  of 
alcoholic  content  in  advertising,  no 
alcoholic  strength  wars  would  occur  by 
disclosing  alcoholic  content  on  labels. 
ATF  will  continue  to  enforce  the 
implementing  regulations  which 
prohibit  the  use  of  descriptive  words 
indicating  alcoholic  strength  such  as 
"strong,"  "extra  strength."  or  similar 
words  or  phrases  on  malt  beverage 
labels. 

Current  Status 

The  CKJvemment  continues  to  believe 
the  prohibition  to  be  Constitutional  and 
on  November  9. 1992.  filed  a  notice  of 
appeal  to  the  10th  Circuit  Court  of 
Appeals.  Pending  the  resolution  of  this 
case,  however.  ATF  has  been  directed  to 
allow  alcoholic  content  statements  on 
malt  beverage  labels.  Nevertheless,  the 
court  order  does  not  negate  ATF's  other 
authority  in  the  statute  to  ensure  that 
label  information  is  truthful,  accurate 
and  not  misleading.  Therefore,  the 
purpose  of  these  regulations  is  to  ensure 
that  to  the  extent  that  alcohol  statements 
are  to  appear  on  labels,  these  statements 
are  truthful.  acc\irate  and  not 
misleading. 

Alcoholic  Content  Labeling  Regulations 

As  a  result  of  the  October  28. 1992. 
decision  in  the  district  court.  ATF  is 
issuing  these  interim  regulations  to 
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provide  guidelines  which  optionally 
permit  the  labeling  of  malt  beverages 
with  the  alcoholic  content.  While  these 
regulations  are  being  adopted,  ATF 
advises  consumers,  brewers,  bottlers, 
importers,  wholesalers,  retailers,  and 
other  interested  persons  that  they  could 
be  rescinded  at  a  future  date  should  the 
courts  uphold  the  constitutionality  of 
the  statute. 

Existing  §  7.26.  Alcoholic  content,  is 
being  suspended  for  an  indefinite 
period  of  time.  This  action  leaves  its 
provisions  in  part  7.  but  adds  a 
cautionary  note  to  the  section  advising 
persons  that  its  provisions  are 
suspended.  Section  7.26  will  be 
removed  or  reinstated  in  a  future 
Federal  Register  document.  ATF  is 
adding  a  new  subpart,  subpart  H,  and  a 
new  section.  §  7.71,  Alcoholic  content, 
to  part  7.  Section  7.71  contains 
requirements  relating  to  alcoholic 
content  statements  on  malt  beverage 
labels.     ' ' 


Mandatory  Versus  Optional  Statement 
of  Alcoholic  Content 

Section  7.71  permits  the  statement  of 
alcoholic  content  on  labels  of  malt 
beveragej  to  appear  as  optional  rather 
than  mandatory  information.  ATF 
recognizes  that  any  change  in  labeling 
requirements  results  in  costly  label 
changes  for  brewers  and  importers,  and 
that  any  change  can  be  particularly 
burdensome  to  small  companies  who 
may  possess  a  large  inventory  of  labels. 
This  change  is  the  result  of  a  court 
action  which  has  not  been  finally 
resolved.  Should  the  courts  ultimately 
uphold  the  constitutionality  of  the 
statutory  prohibition  of  alcoholic 
content  statements,  the  provisions  of 
existing  $7.26  which  prohibits  any 
statement  of  alcoholic  content  on  labels 
unless  required  by  State  law  would 
again  become  the  operative  rule.  ATF  is, 
therefore,  permitting  brewers  and 
importers  the  option  to  show  or  not  to 
show  alcoholic  content  on  their  labels 
until  a  permanent  resolution  of  this 
issue  is  achieved.  Also,  due  to  public 
comment,  specific  requirements  about 
placement  of  the  alcoholic  content 
statement  on  the  label,  type  size, 
prominence,  and  so  forth  may  change. 
In  this  case,  it  might  be  necessary  for 
companies  to  redesign  labels  to 
accommodate  these  changes.  It  is  not 
ATF's  desire  to  require  companies  to 
make  multiple  label  changes  when 
implementing  a  new  labeling 
requirement.  Therefore,  the  inclusion  of 
alcoholic  content  on  mall  bevera^ 
Ipbels  is  optional  at  this  time. 

ATF  believes  that  if  a  future  court 
action  ultimately  does  not  uphold  the 
existing  statute  prohibiting  statements 


of  alcoholic  content,  or  if  future 
legislative  action  removes  the  currant 
statutory  prohibition,  then  ATF  would 
consider  making  the  statement  of 
alcoholic  content  mandatory  on  labels 
of  malt  beverages. 

Placement 

Statement  of  alcohotic  content  is  not 
mandatory  information  on  malt 
beverage  labels.  ATF  has  not,  in  the 
past,  prescribed  the  location  where  non- 
mandatory  information  should  appear. 
Thus,  the  statement  of  alcoholic  content 
may  appear  on  a  brand  label,  or  on  a 
back  label  or  neck  label.  Altemalively. 
such  statement  may  appear  on  the  lid  of 
a  can  or  crown  of  a  bottle.  Rogcrdless  of 
whether  it  appears  on  a  label  or  on  a  lid 
or  crown,  it  is  subject  to  all 
requirements  in  §  7.71  relating  to  type 
size  and  form  of  statement,  as  well  as  to 
all  label  approval  requirements. 

ATF  is  permitting  the  optional 
statement  of  alcoholic  content  to  appear 
on  a  can  hd  or  bottle  crown  as  a  fast, 
cost-effective  measure  which  allows 
brewers  and  importers  to  implement 
this  interim  rule  quickly.  It  is  possible 
that  its  placement  on  a  lid  or  crown  may 
not  be  permitted  wh«i  a  final  rule  is 
issued  in  the  future.  ATF  welcomes 
comment  on  this  issue. 

Form  of  Statement 

Under  existing  regulations,  when 
alcoholic  content  is  placed  on  a  label,  it 
must  be  stated  as  percent  alcohol  by 
volume,  unless  a  State  law  requires  that 
it  be  stated  as  percent  alcohol  by  weight, 
or  stated  in  some  other  fashion. 

In  §  7.71(b)(1),  ATF  is  requiring 
alcoholic  content  to  be  labeled  as 
percent  alcohol  by  volume  in  order  to  be 
consistent  with  §§  4.36  and  5.37  which 
require  alcoholic  content  to  be 
expressed  in  j>ercent  alcohol  by  volume 
on  wine  and  distilled  spirits  labels.  ATF 
believes  it  will  be  easier  for  consumers 
to  compare  the  alcoholic  content  of  a 
malt  beverage  with  the  alcoholic  content 
of  wines  and  distilled  spirits,  as  well  as 
with  other  malt  beverages,  if  all 
statements  of  alcoholic  content  use  the 
same  units  of  measurement.  ATF  is  not 
providing  for  a  range  of  alcoholic 
content  to  be  used  in  the  labeUng  of 
malt  beverages  (such  as  "contains  not 
more  than  5.0%  alcohol  by  volume"). 
ATF  believes  that  labeling  with  a  range 
would  not  provide  as  much  accuracy 
and  would  be  less  useful  to  consumers 
than  an  actual  statement  of  alcoholic 
content  However,  §  7.71  does  permit 
labels  to  show  alcoholic  content  by 
weight  or  by  a  range  in  a  particular 
State,  if  the  statement  is  required  to 
appear  in  that  fashion  by  that  Slate  law. 


Under  S  7.71(b)(2).  the  alcoholic 
content  statement  will  be  expressed  in 
tenths  of  a  percent  for  malt  beverages 
containing  0.5  pwcant  or  more  alcohol 
by  volimie.  For  products  containing  less 
than  0.5  percent  alcohol  by  volume,  the 
statement  will  be  expressed  in 
hundredths  of  a  percent  alcohol  by 
volume. 

Section  7.71(b)(3)  specifies  the 
manner  of  statement  of  alcoholic 
content.  Such  statements  must  appear  as 
"alcohol — percent  by  volume,"  "alcohol 
by  volume — percent."  "—  percent 
alcohol  by  volume,"  or  " — percent 
alcohol/volume."  The  abbreviations 
"ale"  and  "vol"  may  be  used  in  lieu  of 
the  words  "alcohol"  and  "volume,"  and 
a  percentage  sign  may  also  be  used. 
Thus,  statements  such  as  "ale— %  by 
vol,"  "ale  by  vol— %."  "— %  ale  by 
vol,"  and  "— %  alc/vol"  are  acceptable 
on  malt  beverage  labels. 

In  the  event  that  a  Slate  requires  an 
alcoholic  content  statement  in  one 
format,  and  the  brewer  or  importer 
desires  to  place  the  optional  statement 
of  alcoholic  content  on  a  label  in 
conformity  with  §  7.71,  ATF  will 
approve  labels  showing  both  statements, 
providing  they  are  not  in  conflict.  For 
example,  ATF  will  approve  a  label 
slating  "ale.  4%  by  weight"  (State 
required),  and  "5%  alc/vol"  (optional). 
Such  label  will  be  qualified  for  use  only 
in  the  State  where  the  former  statement 
of  alcoholic  content  is  required  in  that 
format. 

Tolerances 

Section  7.71(c)  provides  for  certain 
tolerances  from  the  labeled  alcoholic 
content. 

For  most  mall  beverages  containing  at 
least  0.5  percent  alcohol  by  volume,  the 
tolerance  is  0.3  percent,  either  above  or 
below  the  slated  alcoholic  content;  Le.. 
a  beer  labeled  as  "4.5%  alc/vol"  may 
contain  from  4.2  to  4.8  percent  alcohol 
by  volume.  This  tolerance  permits 
normal  variations  in  the  production  of 
beer,  ale,  and  so  forth  brought  about  by 
differences  in  raw  materials  and 
brewing  practices.  However,  a  malt 
beverage  labeled  as  containing  0.5 
percent  or  more  alcohol  by  volume  may 
not  contain  less  than  0.5  percent  alcohol 
by  volume,  regardless  of  the  tolerance. 
This  restriction  is  necessary  because  • 
malt  beverage  containing  less  than  0.5 
percent  alcohol  by  volume  is  not 
taxable,  and  may  not  be  labeled  as 
"beer,"  "ale,"  or  other  term  used  to 
describe  a  taxable  malt  beverage.  For 
example,  the  tolerance  for  a  b^r  labeled 
"contains  0.6%  alc/vol"  would  permit  it 
to  contain  between  0.9  and  0.5  percent 
alcohol  by  voIum& 
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Existing  §  7.26(b)  permits  a  malt 
beverage  to  be  labeled  "low  alcohol"  or 
"reduced  alcohol"  if  it  contains  less 
than  2.5  percent  alcohol  by  volume. 
This  provision  is  continued  at  §  7.71(d). 
For  malt  beverages  labeled  with  these 
terms,  (whether  or  not  a  statement  of 
alcoholic  content  also  appears  on  the 
label),  the  tolerance  provided  in 
§  7.71(c)(2)  does  not  permit  the  actual 
alcoholic  content  to  equal  or  exceed  2.5 
percent  by  volume  since  a  beer  labeled 
as  "low  alcohol"  but  actually  containing 
2.5  percent  or  more  alcohol  by  volume 
no  longer  meets  the  standard  for  a  "low 
alcohol"  malt  beverage.  As  an  example, 
a  product  labeled  as  "low  alcohol  beer" 
and  also  labeled  "2.4%  alc/vol"  may 
contain  from  2.1  to  less  than  2.5  percent 
alcohol  by  volume. 

A  different  tolerance  applies  for  malt 
beverages  containing  less  than  0.5 
percent  alcohol  by  volume.  For  these, 
the  tolerance  in  §  7.71(c)(3)  is  a  "no 
plus"  tolerance;  i.e.,  the  actual  alcoholic 
content  may  not  exceed  the  labeled 
alcoholic  content.  For  example,  a  malt 
beverage  labeled  as  "contains  0.25% 
alc/vol"  may  contain  from  0.0  to  0.25 
percent  alcohol  by  volume.  It  may  not 
contain  more  than  0.25  percent  alcohol 
by  volume.  The  reason  for  the  "no  plus" 
tolerance  is  that  many  non-alcoholic 
malt  beverages  are  marketed  on  the 
basis  of  the  small  amount  of  alcohol 
contained  in  them.  ATF  believes  that  it 
would  be  misleading  to  consumers  to 
purchase  product  containing  more  than 
the  labeled  content  of  alcohol  when  the 
low  alcohol  content  may  be  a  primary 
reason  for  the  selection  of  a  particular 
malt  beverage. 

Existing  §  7.26(d]  permits  a  malt 
beverage  to  be  labeled  "alcohol  free" 
only  if  it  contains  absolutely  no  alcohol. 
This  provision  is  continued  at  §  7.71(f). 
Because  of  the  unique  nature  of 
"alcohol  free"  products  and  the  "no 
plus"  tolerance  for  products  containing 
less  than  0.5  percent  alcohol  by  volume, 
§  7.71(c)(3)  does  not  permit  a  malt 
beverage  to  be  labeled  "contains  0.0% 
alc/vol"  unless  it  is  also  labeled 
"alcohol  free"  and  contains  no  alcohol. 
Brewers  and  importers  may  not  "round 
down"  to  0.0  percent:  i.e.  a  malt 
beverage  containing  0.004%  alcohol  by 
volume  may  not  be  "rounded  down"  to 
state  "0.0%  alcohol  by  volume"  on  the 
label. 

Type  Size 

Existing  §  7.28(b)  prescribes  the  type 
size  required  for  mandatory  information 
on  malt  beverage  labels.  This  section 
currently  restricts  statements  of 
alcoholic  content  to  not  larger  than  2 
millimeters  in  size,  unless  otherwise 
specified  by  State  law.  It  further  states 


that  all  portions  of  the  alcoholic  content 
statement  shall  be  of  the  same  size  and 
kind  of  lettering  and  of  equally 
conspicuous  color,  unless  otherwise 
required  by  State  law. 

All  provisions  relating  to  type  size 
requirements  for  statements  of  alcoholic 
content  are  included  in  a  new 
paragraph.  §  7.28(b)(3).  This  paragraph 
imposes  a  minimum  type  size 
requirement  on  statements  of  alcoholic 
content  of  1  millimeter  for  labels  on 
containers  of  one-half  pint  or  less,  and 
2  millimeters  for  containers  in  excess  of 
one-half  pint.  Provisions  requiring  the 
same  size  and  style  of  lettering,  and 
equally  conspicuous  color  of  type  are 
unchanged. 

This  paragraph  prescribes  a  maximum 
type  size  for  statements  of  alcoholic 
content.  For  containers  of  40  fl.  oz.  or 
less,  the  maximum  type  size  is  3 
millimeters.  For  larger  containers,  the 
largest  type  size  is  4  millimeters. 

Use  of  "Strong."  -Full  Strength."  and 
Simiiar  Words 

Existing  §  7.29(0  prohibits  the  use  of 
the  words  "strong,"  "full  strength," 
"extra  strength,"  "high  test."  "hi^ 
proof,"  "pre-war  strength,"  "full 
oldtime  alcoholic  strength,"  and  similar 
words  or  statements,  likely  to  be 
considered  as  statements  of  alcoholic 
content,  on  labels  of  malt  beverages. 
Since  1935,  regulations  under  the  FAA 
Act  have  prohibited  these  words  from 
appearing  on  labels  of  malt  beverages  in 
order  to  prevent  them  from  being  sold 
on  the  basis  of  alcohoUc  content.  These 
words  may  appear  on  labels  only  if 
required  by  State  law. 

The  district  court's  decision  in 
October  1992  let  stand  ATF's 
regulations  which  restrict  the  use  of 
such  "power"  or  "strength"  words  in 
labeling  and  advertising  malt  beverages. 
The  court  found  that  while  it  was 
important  that  consumers  be  informed 
as  to  the  actual  alcoholic  content  of 
products  which  they  consimie,  the 
government  does  have  a  legitimate  and 
substantial  interest  in  preventing 
"strength  wars"  in  labeling  and 
advertising  malt  beverages. 

Thus,  the  restriction  on  the  use  of 
such  "strength"  words  found  at  §  7.29(f) 
remains,  as  does  the  restriction  on  use 
of  numerals  or  characters  implying 
alcoholic  strength  in  §  7.29(g).  Brewers 
and  importers  may  not  use  "strong" 
"extra  strength"  and  other  words  on 
labels  which  imply  that  a  malt  beverage 
is  high  in  alcoholic  strength.  Section 
7.29(f)  and  (g)  is  amended  to  remove  the 
prohibition  on  labeling  a  malt  beverage 
with  a  statement  of  alcoholic  content,  as 
permitted  by  §7.71. 


Advertising 

As  noted  previously,  the  district  court 
upheld  the  constitutionality  of  the 
advertising  prohibition  of  section  205(f), 
"and  found  that  ATF  has  the  authority  to 
regulate  the  use  of  alcoholic  content  in 
advertising  of  malt  beverages. 

Present  §  7.54(c)  prohibits  the  use  in 
advertising  of  words  such  as  "strong," 
"full  strength,"  "extra  strength,"  "high 
test,"  "high  proof,"  "full  alcohol 
strength,"  and  prohibits  the  use  of  other 
statements  of  alcoholic  content,  or  the 
percentage  and  quantity  of  the  original 
extract,  or  any  numerals,  letters, 
characters,  figures,  or  similar  words  or 
statements,  likely  to  be  considered  as 
statements  of  alcoholic  content,  unless 
required  by  State  law. 

Based  on  the  court's  decision,  ATF  is 
making  no  change  to  §  7.54(c)  which 
prohibits  use  of  so-called  "strength" 
words  in  advertising  malt  beverages. 
Further,  ATF  is  not  amending  eitlier  this 
section  or  §  7.52,  Mandatory  statements, 
to  require  or  to  permit  the  use  of 
statements  of  alcoholic  content  in  the 
advertising  of  malt  beverages.  In  this 
respect,  ATF  is  merely  continuing  to 
implement  the  prohibition  on  the  use  of 
alcohol  content  in  the  advertising  of 
malt  beverages  as  it  appears  in  section 
105(f)(2)  of  the  FAA  Act. 

ATF  is,  however,  amending  §  7.54(c) 
to  permit  the  use  or  appearance  in 
advertising  of  approved  malt  beverage 
labels  or  bottles  bearing  a  statement  of 
alcoholic  content.  This  allows  an 
advertiser  to  use  a  picture  of  an 
approved  malt  beverage  label  containing 
a  statement  of  the  alcoholic  content,  or 
an  actual  bottle,  in  an  advertisement  for 
that  product.  This  provision  parallels 
the  provisions  of  §  4.64(a)(8)  as  it 
applies  to  the  appearance  of  an 
approved  label  with  the  alcoholic 
content,  in  an  advertisement  for  a  wine. 

This  section  is  further  qualified  to 
prohibit  the  statement  of  alcoholic 
content  on  an  approved  label  from 
appearing  more  prominently  within  the 
advertisement  than  the  statement  does 
on  the  approved  label.  This  is  intended 
to  prohibit  the  use  of  labeb  in  an 
advertisement  in  such  a  manner  that  the 
alcohoUc  content  is  emphasized  or 
given  more  prominence  than  it  has  on 
the  label  itself. 

Certificates  of  Label  Approval 

New  Certificates  of  Label  Approval 
(COLA's)  are  not  required  of  brewers 
and  importers  who  wish  to  add  the 
optional  statement  of  alcoholic  content 
to  their  labels.  ATF  is  expanding  the 
existing  condition  in  paragraph  2.m.  on 
the  reverse  of  ATF  Form  5100.31  to 
permit  addition  of,  a  change  in,  or  the 
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deletion  of,  th«  optional  statement  of 
alcoholic  cootant  on  a  malt  berecage 
label  witkoet  subraisuoa  of  a  new 
COLA. 

ATF  cautions  brewers  and  importers 
who  add  or  change  the  statement  of 
alcoholic  content  on  their  labels  without 
subnussion  of  a  COLA,  that  such 
statement  must  be  in  conformity  with 
all  requirements  set  out  in  §§  7.28  and 
7.71.  Furthermore,  ATF  cautions  against 
the  addition  or  change  in  the  alcoholic 
content  statement  which  resxilts  in  the 
repositioning  of  mandatory  label 
information.  We  encourage  brewers  and 
importers  to  submit  new  COLA's  if  their 
labels  are  changed  to  add  or  revise  the 
optional  sftrtement  of  akohoHc  content. 

When  submitting  COLA's  for 
containers  far  which  the  statement  of 
alcoholic  content  is  on  the  can  hd  or 
bottle  crows,  it  will  be  necessary  to 
submit  either  the  actual  lid  or  crown,  or 
a  drawing  or  photograph  of  them, 
together  with  the  can  or  bottle  label. 

In  the  past,  ATF  has  approved 
COLA's  for  malt  bevwaga  l^)els  bearing 
statements  of  alcoholic  content  with  the 
qualification  "This  approval  is  operative 
only  in  States  requiring  the  word 
'strong'  or  a  statement  of  alcoholic 
content  in  tha  form  shown  on  the  label 
below."  ATF  will  no  longer  approve 
COLA's  with  this  qualification  unless 
the  statement  of  alcoholic  content  on 
the  label  is  not  in  conformity  with  the 
requirements  set  forth  in  §  7.71.  In  this 
case.  ATF  will  assume  that  the 
statement  of  alcohoh'c  content  differs 
from  §  7.71  because  a  State  requires  it  to 
be  in  the  form  shown  on  the  label  Thus, 
ATF  suggests  that  brewers  or  importers 
who  submit  malt  beverage  labels  bearing 
a  statement  of  alcoholic  content  not  in 
conformity  with  8  7.71,  or  bearing 
statements  such  as  "strong  beer,** 
submit  an  explanation  with  the  COLA, 
stating  that  the  label  is  for  use  in  a  State 
which  requires  a  statement  of  alcoholic 
content  in  that  form.  ATF  will  continue 
to  approve  these  COLA's  with  the  above 
qualification,  and  they  will  be  operative 
only  in  States  which  require  that  fbrm 
of  alcoholic  content  statement. 

Administrative  Pracadura  Act 

Tke  changes  ma<ie  by  tkie  interan 
regulation  are  the  resiik  of  •  U.S.  district 
court  decision  handed  down  on  October 
28, 1992.  That  decision  found  that 
certain  provisions  of  the  Federal 
Alcohol  Administration  Act,  27  U.S.Q 
205(e)(2),  are  an  infringement  on  First 
Amendment  rights.  ATF  is.  therefore, 
not  able  to  enforce  certain  provisions  of 
the  FAA  Act  or  certain  regulations  in  27 
CFR  part  7  which  implement  that  Act. 
as  of  the  effective  date  of  the  court's 
order.  A  stay  of  this  order  was  sought 


by  the  govamment  and  denied  by  the 
Tenth  Circuit  Court  on  Deceobar  11 
1992. 

Moreover,  ATF  finds  that  brewefs. 
importers,  whobsalars,  bottlers, 
retaikrs,  consumers,  and  other 
interested  persons  have  an  immediate 
need  for  guidance  as  to  the  labeling  of 
malt  beverage  containers  with  the 
alcoiralic  content,  since  existing 
regulations  neither  permit  nor  provide 
guidelines  for  any  such  labeling. 

Consequemly,  it  is  found  that  it 
would  be  impracticable  to  issue  these 
regulations  with  notice  and  public 
procedure  under  5  U.S.C  553(b)  or 
subject  to  the  effective  date  limitation  of 
5  U.S.C.  553(d). 

Executive  Order  12Z91 

In  compliance  with  Executive  Order 
12291  issued  Februafv  17. 1981.  ATF 
has  determined  that  this  document  does 
not  constitute  a  "major  rule"  since  it 
will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumer*^  Individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  ami, 

(c)  Significant  adverse  effects  oa 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  cocnpete  with  foreipi- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C 
604)  are  not  apphc^)le  to  this  interim 
rule  because  the  agency  is  not  required 
to  publish  a  general  notice  of  proposed 
rulemaking  under  5  USXL  553  or  any 
other  law. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980.  Public  Law  96- 
511.  44  U.S.C  chaptCT  35,  and  its 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  interim  rule 
because  no  requireiBent  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Charles  N.  Bacon.  Wine  and  Beer 
Branch.  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports.  Labeling. 


Authority  and  Issuance 

Accordingly,  under  the  aiitiiority  in 
27  U.SC  205,  27  CFR  part  7.  Labeling 
and  Advertising  of  Malt  Beverages,  is 
amended  to  read  as  follows: 

PART  7— {AMENDED] 

Paragraph  1.  The  axrthority  citation 
for  part  7  continues  to  read  as  follows: 
Authority:  27  U.S.C  205. 

Par.  2.  Section  7.22  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

17.22    Uendalofy  label  Information. 

(b)*   •  • 

(3)  Akoholic  content,  when  required 
by  State  law,  in  accordance  with  §  7.71. 

Pars.  3  and  4.  SectioB  7.28  is 
suspended  indefinitely  and  the  title  of 
the  section  is  revised,  to  read  as  follows: 

f7.2e    AleohoMe content  tiyapendedeaol 
April  t»,t««3;  see  17.71  J, 

Par.  5.  Section  7.28  is  amended  by 
revising  paragraph  (b)  to  reed  as  folfows: 

S7.28    General  requirements. 

•        •        •        •        • 

(b)  Size  of  type— {\]  Contaiaers  of 
more  than  one-half  pint.  Except  for 
statements  of  alcoholic  content,  all 
mandatory  information  required  on 
labels  by  this  part  shall  be  in  script, 
type,  or  printing  not  smaller  than  2 
millimeters.  If  contained  among  other 
descriptive  or  explanatory  Information, 
the  script,  type,  or  prioting  of  aU 
mandatory  information  shall  be  of  a  size 
substantially  more  conspicuous  than 
that  of  the  descriptive  or  explanatory 
in  format  i(m. 

(2)  C€»atainers  of  one-kalf  pint  or  less. 
Except  for  statements  of  alcoholic 
content,  ail  mandatory  iniiarmatioa 
required  on  labels  t^  this  part  bWU  be 
in  script,  type,  or  printing  not  smaller 
than  1  millimeter.  If  contained  among 
other  descriptive  or  explanatory 
information,  the  script,  type,  or  printing 
of  all  mandatory  information  shall  be  of 
a  size  substantially  more  conspicuous 
than  that  of  the  descriptive  or 
explanatory  information. 

(3)  Alcoholic  content  statement.  All 
portions  of  the  alcoholic  content 
statement  shall  be  of  the  same  size  and 
kind  of  lettering  and  of  equally 
conspicuous  color.  Unless  otherwise 
required  by  State  law,  the  statement  of 
alcoholic  content  shall  be  in  script, 
type,  or  printing: 

(i)  Not  smaller  than  1  millimeter  for 
containers  of  one-half  pint  or  less,  or 
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smaller  than  2  millimeters  for 
containers  larger  than  one-half  pint;  or 
(ii)  Not  larger  than  3  millimeters  for 
containers  of  40  fl.  oz.  or  less,  or  larger 
than  4  millimeters  for  containers  larger 
than  40  fl.  oz. 
•        •        •        •        • 

Par.  6.  Section  7.29  is  amended  by 
revising  paragraphs  (0  end  (g),  to  read 
as  follows: 

S7.29    Prohibited  practicee. 

(f)  Use  of  words  "strong,"  "full 
strength,"  and  similar  words.  Labels 
shall  not  contain  the  words  "strong," 
"hill  strength."  "extra  strength,"  "high 
test,"  "high  proof,"  "pre-war  strength," 
"full  oldtime  alcoholic  strength,"  or 
similar  words  or  statements,  likely  to  be 
considered  as  statements  of  alcoholic 
content,  xmless  required  by  State  law. 
This  does  not  preclude  use  of  the  terms 
"low  alcohol,"  "reduced  alcohol," 
"non-alcohohc,"  and  "alcohol-free,"  in 
accordance  with  §  7.71  (d),  (e),  and  (f), 
nor  does  it  preclude  labeling  with  the 
alcohol  content  in  accordance  with 
§7.71. 

(g)  Use  of  numerals.  Labels  shall  not 
contain  any  statements,  designs,  or 
devices,  whether  in  the  form  of 
numerals,  letters,  characters,  figures,  or 
otherwise,  which  are  likely  to  be 
considered  as  statements  of  alcoholic 
content,  unless  required  by  State  law,  or 
as  permitted  by  §  7.71. 

Par.  7.  Section  7.54  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

17.54    Prohibited  statements. 

•        •        •        •        • 

(c)  Alcoholic  content.  (1) 
Advertisements  shall  not  contain  the 
words  "strong."  "full  strength,"  "extra 
strength,"  "high  test,"  "hi^  proof," 
"full  alcohol  strength,"  or  any  other 
statement  of  alcoholic  content,  or  any 
statement  of  the  percentage  and  quantity 
of  the  original  extract,  or  any  numerals, 
letters,  characters,  figiu^s.  or  similar 
words  or  statements,  likely  to  be 
considered  as  statements  of  alcoholic 
content,  imless  required  by  State  law. 
This  does  not  preclude  use  of  the  terms 
"low  alcohol,"  "reduced  alcohol," 


"non-alcoholic,"  and  "alcohol-free,"  as 
used  on  labels,  in  accordance  with 
87.71(d),(e),and(n. 

(2)  An  approved  malt  beverage  label 
which  bears  a  statement  of  alcoholic 
content  permitted  under  §  7.71  may  be 
depicted  in  any  advertising  media.  The 
statement  of  alcoholic  content  on  the 
label  may  not  appear  more  prominently 
in  the  advertisement  than  it  does  on  the 
approved  label. 

(3)  An  actual  malt  beverage  bottle 
showing  the  approved  label  bearing  a 
statement  of  alcoholic  content  permitted 
under  §  7.71  may  be  displayed  in  any 
advertising  media. 

Par.  8.  New  subpart  H  is  added 
immediately  following  §  7.60  to  read  as 
follows: 

Subpart  H — Interim  Regulations  for 
Alcoholic  Content  Statements 

§7.71    Alcoholic  content 

(a)  General.  Alcoholic  content  and  the 
percentage  and  quantity  of  the  original 
gravity  or  extract  may  be  stated  on  a 
label  unless  prohibited  by  State  law. 
When  alcoholic  content  is  stated,  and 
the  manner  of  statement  is  not  required 
imder  State  law.  it  shall  be  stated  as 
prescribed  in  paragraph  (b)  of  this 
section. 

(b)  Form  of  statement.  (1)  Statement 
of  alcoholic  content  shall  be  expressed 
in  percent  alcohol  by  volume,  and  not 
by  percent  by  weight,  proof,  or  by 
maximums  or  minimums. 

(2)  For  malt  beverages  containing  0.5 
percent  or  more  alcohol  by  volume, 
statements  of  alcoholic  content  shall  be 
expressed  to  the  nearest  one-tenth  of  a 
percent,  subject  to  the  tolerance 
permitted  by  paragraph  (c)  (1)  and  (2)  of 
this  section.  For  malt  beverages 
containing  less  than  0.5  percent  alcohol 
by  volume,  alcoholic  content  may  be 
expressed  in  one-hundred ths  of  a 
percent,  subject  to  the  tolerance 
permitted  in  paragraph  (c)(3)  of  this 
section. 

(3)  Alcoholic  content  shall  be 
expressed  in  the  following  fashion: 
"alcohol — percent  by  volume."  "alcohol 
by  volume — percent,"  " — percent 
alcohol  by  volume,"  or  " — percent 
alcohol/volume."  The  abbreviations 


"ale"  and  "vol"  may  be  used  in  Ueu  of 
the  words  "alcohol"  and  "volume,"  and 
the  symbol  "%"  may  be  used  in  heu  of 
the  word  "percent." 

(c)  Tolerances.  (1)  For  malt  beverages 
containing  0.5  percent  or  more  alcohol 
by  volume,  a  tolerance  of  0.3  percent 
will  be  permitted,  either  above  or  below 
the  stated  percentage  of  alcohol.  Any 
malt  beverage  which  is  labeled  as 
containing  0.5  percent  or  more  alcohol 
by  volume  may  not  contain  less  than  0.5 
percent  alcohol  by  volume,  regardless  of 
any  tolerance. 

(2)  For  malt  beverages  which  are 
labeled  as  "low  alcohol"  or  "reduced 
alcohol"  under  paragraph  (d)  of  this 
section,  the  actual  alcoholic  content 
may  not  equal  or  exceed  2.5  percent 
alcohol  by  volume,  regardless  of  any 
tolerance  permitted  by  paragraph  (c)(1) 
of  this  section. 

(3)  For  malt  beverages  containing  less 
than  0.5  percent  alcohol  by  volume,  the 
actual  alcoholic  content  may  not  exceed 
the  labeled  alcoholic  content.  A  malt 
beverage  may  not  be  labeled  with  an 
alcoholic  content  of  0.0  percent  alcohol 
by  volume  imless  it  is  also  labeled  as 
"alcohol  free"  and  contains  no  alcohol. 

(d)  Low  alcohol  and  reduced  alcohol. 
The  terms  "low  alcohol"  or  "reduced 
alcohol"  may  be  used  only  on  malt 
beverages  containing  less  than  2.5 
percent  alcohol  by  volume. 

(e)  Non-alcoholic.  The  term  "non- 
alcoholic" may  be  used  on  malt 
beverages,  provided  the  statement 
"contains  less  than  0.5  percent  (or  .5%) 
alcohol  by  volume"  appears  in  direct 
conjunction  with  it,  in  readily  legible 
printing  and  on  a  completely 
contrasting  background. 

(f)  Alcohol  free.  The  term  "alcohol 
free"  may  be  used  only  on  malt 
beverages  containing  no  alcohol. 

Signed:  February  26, 1993. 
Daniel  R.  Black, 
Acting  Director. 

Approved:  March  5. 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff  &  Trade  Enforcement). 
(PR  Doc.  93-8848  Filed  4-16-93;  8:45  am] 
SUJJNO  CODE  aiO-41-4) 
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DEPARTMENT  OF  THE  TREASURY  SUPPLEMENTARY  WFORIIATION: 


Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  7 

(Notice  No.  772] 

RIN:  1S12-AB17 

Alcoholic  Content  Labeling  for  Malt 
Beverages 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Fireanns  (ATE).  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
cross  referenced  to  interim  regulations. 

SUMMARY:  In  today's  Federal  Register, 

ATF  is  issuing  an  interim  rule 
containing  guidelines  for  the  statement 
of  alcoholic  content  on  malt  beverage 
labels.  These  interim  regulations  are  a 
result  of  the  recent  decision  in  U.S. 
District  Court  for  the  District  of 
Colorado  in  the  case  of  Adolph  Coors 
Brewing  Co.  v.  Nicholas  Brady,  et  al., 
which  enjoined  ATF  from  enforcing  the 
portion  of  the  Federal  Alcohol 
Administration  Act  relating  to 
statements  of  alcoholic  content  on  malt 
beverage  containers. 

These  interim  regulations  permit  the 
optional  statement  on  a  malt  beverage 
label  of  the  alcoholic  content,  and 
provide  guidance  regarding  the  form  of 
the  statement,  type  size,  and  so  forth. 
They  do  not  supersede  State  laws 
regarding  statements  of  alcoholic 
content  on  malt  beverage  labels,  nor  do 
they  supersede  State  laws  which  may 
prohibit  such  statements  from  appearing 
on  malt  beverage  labels. 

The  text  of  those  interim  regulations 
serve  as  the  text  of  this  notice  of 
proposed  rulemaking. 
DATES:  Written  comments  must  be 
received  on  or  before  July  19. 1993. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch,  Bureau  of 
Alcohol.  Tobacco  and  Fireanns,  P.O. 
Box  50221,  Washington,  DC  20091- 
0221;  Attn:  Notice  No:  772. 

Copies  of  written  comments  received 
in  response  to  this  notice  will  be 
available  for  public  inspection  during 
normal  business  hours  at:  ATF 
Reference  Library.  Office  of  Public 
Affairs  and  Disclosure,  room  6300, 650 
Massachusetts  Avenue  NW.. 
Washington,  DC  20226. 
FOR  FURfHER  INFORMATION  CONTACT: 
Charles  N.  Bacon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226;  telephone 
(202) 927-6230. 


Executive  Order  12291 

In  compliance  with  Executive  Order 
12291  issued  February  17, 1981,  ATF 
has  determined  that  this  proposal  is  not 
a  major  rule  since  it  will  not  result  in: 

(a)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(b)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and, 

(c)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this  proposal 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposal  requests 
comment  on  a  labeling  option  for  malt 
beverage  bottlers  and  importers  which 
has  been  mandated  by  the  courts.  Since 
it  is  optional,  it  does  not  impose  any 
new  labeling,  reporting,  or 
recordkeeping  requirements  on  bottlers 
or  importers.  Based  on  the  above,  the 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Accordingly,  a  regulatory  flexibiUty 
analysis  is  not  required  because  the 
proposal  is  not  expected  (1)  to  impose, 
or  otherwise  cause  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities;  or  (2)  to  have 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Pubhc  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320.  do  not  apply  to  this  notice  of 
proposed  rulemaking  rule  because  no 
requirement  to  collect  Information  is 
imposed. 

Questions  for  Public  Conunent 

The  text  of  the  interim  rule  appearing 
elsewhere  in  this  Federal  Register 
serves  as  the  text  for  this  notice  of 
proposed  rulemaking.  ATF  is  especially 
interested  in  receiving  comments 
concerning  the  specific  guidelines 
contained  in  the  interim  rule.  Thus. 
ATF  invites  comments  addressed  to: 
The  manner  of  stating  alcoholic  content 
on  malt  beverage  labels;  whether  other 
methods  such  as  a  range  of  alcoholic 
content,  or  maximums  or  minimums 


should  be  permitted:  the  tolerances 
provided  from  the  stated  alcohoUc 
content;  the  maximum  and  minimum 
type  size  requirements;  whether  specific 
restrictions  should  be  imposed  on  the 
placement  of  alcohofic  content 
statements;  whether  alcoholic  content 
statements  should  be  required  to  appear 
in  conjunction  with  mandatory 
information;  whether  ATF  should 
consider  making  the  statement  of 
alcoholic  content  mandatory  label 
information  In  the  future;  and  whether 
the  number  of  such  statements  on  a 
label  should  be  limited  by  regulation. 

Public  Participation— Written 
Comments 

ATF  requests  conunents  fiijm  all 
interested  persons.  All  comments 
received  on  or  before  the  closing  date 
will  be  carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public  Any 
material  which  a  respondent  considers 
to  be  confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
any  [wrson  submitting  a  comment  is  not 
exempt  from  disclosure. 

Conunents  may  be  submitted  by 
facsimile  transmission  to  (202)  927- 
8602,  provided  the  comi^nts:  (1)  Are 
legible;  (2)  are  &-W  x  11"  in  size;  (3) 
contain  a  written  signature;  and  (4)  are 
three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

Drafting  Information 

The  principal  author  of  this  document 
is  Charles  N.  Bacon.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Sub|ects  in  27  CFR  Part  7 

Advertising,  Beer,  Consumer 
protection.  Customs  duties  and 
inspection.  Imports,  and  Labeling. 

Authority.  This  notice  of  proposad 
rulemaking  it  issued  under  the  authority  of 
27  U.S.C  205. 


ISS 
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Signed:  Pebniuy  26, 1993. 
Daniel  R.  Black. 
Acting  Dinctof. 

Approved:  March  5, 1993. 
)olui  P.  Simpaon. 

Deputy  Assistant  Secretary  (Regulatory,  Tariff 
Gr  Trade  Enforcement). 
IFR  Doc  93-8847  Filed  4-16-93;  8:45  am] 
MJJNO  COM  4ai«-M-U 


9  93 


Monday 
April  19,  1993 


E    i 


1     1 


Part  V 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 


Fiscal  Year  1993  Indian  Child  Welfare  Act 
Grant  Program,  Availability  of  Title  11 
ICWA  Funds;  Notice 


Li  i 


^1236 


Federal  Register  /  Vol.  58.  No.  73  /  Monday.  April  19.  1993  /  Notices 


DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fiscal  Year  (FY)  1993  Indian  Child 
WeHare  Act  (ICWA)  Grant  Program, 
Availat>iiity  of  TItIs  M  ICWA  Funds 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  availability  of  grant 

funds. 

SUMMARY:  Title  n  of  the  Indian  Child 
Welfare  Act  (ICWA).  Public  Law  95- 
608,  makes  grant  funds  available  to  off- 
reservation  Indian  organizations  from 
the  Bureau  of  Indian  Affairs  (BIA), 
Department  of  the  Interior,  for  the 
operation  and  maintenance  of  off- 
reservation  Indian  child  and  family 
service  programs.  In  anticipation  of  the 
conversion  from  a  competitive  to 
noncompetitive  grant  award  system  for 
Indian  tribes  in  FY  1993,  no 
applications  from  federally  recognized 
Indian  tribes  will  be  accepted  under  this 
announcement. 

DATES:  The  closing  date  for  receipt  of 
applications  for  this  program  is  May  28, 
1993. 

ADDRESSES:  Applications  must  be  sent 
to  the  appropriate  Bureau  of  Indian 
Affairs  area  office  listed  in  Part  FV  of 
this  announcement. 
FURTHER  INFORMATION  CONTACT:  The 
Bureau  of  Indian  Affairs'  area  office 
nearest  to  the  applicant,  or  Betty 
Tippeconnie.  BIA  Division  of  Social 
Services,  room  310  SIB,  1849  C  Street 
NW.,  Washington.  DC  20240.  Telephone 
(202)  20S-2721. 

SUPPtEMENTARY  INFORMATION:  The 
Indian  Child  Welfare  Act,  Public  Law 
95-608,  authorized  the  utilization  of 
funds  for  grants  to  off-reservation  Indian 
organizations  and  multi-service  Indian 
centers.  This  notice  is  published  in 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Lnterior  to  the  Assistant 
Secretary — Indian  Affairs  by  209  DM  8. 
Pursuant  to  25  CFR  part  23,  the 
Assistant  Secretary — Indian  Affairs  is 
announcing  procedures  necessary  to 
apply  for  grant  funds  under  Title  II  of 
the  Indian  Child  Welfare  Act. 

Only  applications  for  single-year 
projects  will  be  accepted  under  this 
announcement;  no  multi-year  grant 
applications  will  be  accepted.  A 
national  allocation  of  $1,735,125  is 
available  for  single-year  off-reservation 
ICWA  grant  applications.  It  is  important 
that  applicants  carefully  review 
requirements  detailed  in  this 
announcement  related  to  deadlines, 
indirect  costs,  and  page  limitations.  If 
<in  application  is  not  received  by  the 


close  of  business  on  May  28, 1993,  it 
will  not  be  considered. 

Part  L  General  Information 

A.  Background 

Under  section  202  of  Public  Law  95- 
608  (25  U.S.C.  1932),  the  Secretary  is 
authorized  to  make  grants  to  off- 
reservation  Indian  organizations  to 
establish  and  operate  off-reservation 
Indian  child  and  family  service 
programs  for  the  purpose  of  stabilizing 
and  preventing  the  breakup  of  Indian 
families  and,  in  particular,  to  ensure 
that  the  permanent  removal  of  an  Indian 
child  from  the  custody  of  his/her  Indian 
parent  or  custodian  shall  be  an  action  of 
last  resort.  (Pub.  L.  95-608;  25  U.S.C. 
1902;  25  U.S.C.  1932). 

B.  Purpose  of  BIA  Indian  Child  Welfare 
Act  Grant  Program 

The  objective  of  every  Indian  child 
and  family  services  program  shall  be  to 
prevent  the  breakup  of  Indian  families, 
and  ensure  that  the  permanent  removal 
of  an  Indian  child  from  the  custody  of 
his/her  Indian  parent  or  custodian  shall 
be  a  last  resort. 

BIA's  ICWA  grants  are  for  the  specific 
purposes  delineated  in  the  statute  and 
may  include,  but  are  not  limited  to: 

(1)  A  system  for  regulating, 
maintaining,  and  supporting  Indian 
foster  end  adoptive  homes,  including  a 
subsidy  program  under  which  Indian 
adoptive  children  may  be  provided 
suppwrt  comparable  to  that  for  which 
they  would  be  eligible  as  Indian  foster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
for  maintenance  and  medical  needs; 

(2)  The  operation  and  maintenance  of 
facilities  and  services  for  the  counseling 
and  treatment  of  Indian  families  and 
Indian  foster  and  adoptive  children; 

(3)  Family  assistance  (including  home 
services  and  home  counselors),  day 
care,  aflerschool  care,  and  employment, 
recreational  activities,  and  respite  care; 
and 

(4)  Guidance,  legal  representation  and 
advice  to  Lidian  families  involved  in 
state  child  custody  proceedings. 

C.  Eligible  Applicants 

The  board  of  directors  of  any 
nonprofit  off-reservation  Indian 
organization  or  multi-service  Indian 
center  may  apply  for  a  grant  under  this 
announcement.  New  applications  for 
projects  of  one  year's  duration  to  be 
funded  in  FY  1993  may  be  submitted  in 
response  to  this  announcement.  No 
applicant  may  submit  mare  than  one 
application  during  this  grant  period. 


Part  II.  Available  Funds 

In  FY  1993,  off-reservation  Indian 
organizations  shall  compete  for  a 
national  allocation  of  $1,735,125,  the 
amount  earmarked  by  the  Congress  for 
this  purpose.  Subject  to  the  availability 
of  funds  through  appropriations  for  this 
program  in  FY  1993,  grants  will  be 
awarded  to  off-reservation  Indian 
organizations  within  the  following 
categories: 

(a)  A  maximum  of  up  to  $25,000  for 
eligible  applicants  with  a  total  service 
area  population  of  500  or  less; 

(b)  A  maximum  of  up  to  $35,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  500  but  less 
than  1.500; 

(c)  A  maximum  of  up  to  $45,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  1,500  but 
less  than  3,000; 

(d)  A  maximum  of  up  to  $55,000  for 
eligible  applicants  with  a  total  service 
area  population  of  3,000  but  less  than 
5,000; 

(e)  A  maximum  of  up  to  $65,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  5,000  but 
less  than  8,000; 

(0  A  maximum  of  up  to  $80,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  8,000  but 
less  than  20.000; 

(g)  A  maximum  of  up  to  $110,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  20,000  but 
less  than  40,000; 

(h)  A  maximum  of  up  to  $140,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  40.000  but 
less  than  60.000; 

(i)  A  maximum  of  up  to  $175.000- for 
eligible  applicants  with  a  total  service 
area  population  greater  than  60,000  but 
less  than  90,000; 

(j)  A  maximum  of  up  to  $250,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  90,000  but 
less  than  140,000; 

(k)  A  maximum  of  up  to  $350,000  for 
eligible  applicants  with  a  total  service 
area  population  greater  than  140,000  but 
less  than  180,000;  and 

(1)  A  maximum  of  up  to  $500,000  for 
eligible  applicants  with  a  total  service 
area  population  over  180,000. 

Under  no  circumstances  may  any 
Indian  organization  or  multi-service 
center  receive  Indian  Child  Welfare  Act 
grant  funds  greater  than  the  maximum 
grant  amount  of  $500,00  either  through 
a  direct  grant  or  through  subgranting 
procedures  with  approved  applicants. 

The  service  area  population  is  the 
total  number  of  Indians  eligible  for 
services  under  25  CFR  23.2(d)(3)  in  the 
geographical  area  to  which  the  Indian 
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organization  or  multi-service  center  can 
realistically  provide  the  services 
proposed  in  the  application.  The  service 
area  population  is  used  only  to 
determine  the  maximum  grant  amount 
for  which  an  organization  or  multi- 
service center  may  be  eligible. 

These  population  figures  must  be 
based  upon  substantiated,  identifiable 
statistical  sources.  Applicants  must 
submit  copies  of  recent  statistical  data 
from  sources  which  support  their 
service  area  figures,  such  as  off- 
reservation  population  information,  U.S. 
Census  data,  or  service  area  population 
data  maintained  by  Indian  Health 
Service. 

All  costs  associated  with  the 
administration  of  proposed  projects 
shall  be  Hne-itemized.  Indirect  costs  as 
well  as  all  other  administrative  costs 
must  be  broken  down  by  percentage  and 
dollar  amounts.  All  administrative  costs 
will  be  carefully  scrutinized  in  relation 
to  the  funds  proposed  to  be  used  for 
direct  services.  If  the  applicant  does  not 
itemize  indirect  costs  in  its  proposed 
budget,  a  total  of  five  points  will 
automatically  be  deducted  from 
Criterion  V— "Fiscal  Capabilities. 
Budget  and  Budget  Justification,  Part 
(b)."      1 1 

In  accordance  with  25  CFR 
23.25(a)(8).  the  reasonableness  and 
relevance  of  the  estimated  costs  for  the 
project  are  considered  in  the  rating  of  all 
project  applications.  Administrative 
costs  are  allowable  only  within  the 
funding  levels  and  limitations  specified 
in  this  announcement. 

Applicants  will  not  be  funded  for 
more  than  their  demonstrated  need,  as 
specifically  addressed  in  25  CFR  23.24 
and  23.25  and  based  upon  prior  service 
records  of  the  applicant.  Examples  of 
necessary  data  include  the  number  of 
actual  or  estimated  Indian  family 
breakups,  and  the  number  of  persons 
who  will  receive  direct  services  from 
any  portion  of  the  proposed  program. 

In  accordance  with  25  CFR 
23.27(c)(3).  if  an  applicant  has  been  a 
grantee  during  the  preceding  fiscal  year, 
the  applicant  must  include  a  copy  of  a 
satisfactory  annual  program  evaluation 
from  the  area  office  along  with  all  other 
materials  required  in  this  subsection. 
Minimum  standards  for  receiving  a 
satisfactory  program  evaluation  from  the 
area  office  include  the  timely 
submission  of  all  fiscal  and 
programmatic  reports,  as  well  as 
utiiization  of  the  corrective  action  form 
when  programmatic  improvements  are 
necessary 


Part  m.  Applicatioa  Selection  Criteria 

A.  Statutory  Authority 

The  BIA's  Indian  Child  Welfare  Act 
grants  program  is  authorized  by  Title  II 
of  Public  Uw  95-608.  the  hidian  Child 
Welfare  Act  (25  U.S.C.  1901  et  seq..  25 
CFR  part  23).  All  grant  applications 
submitted  under  this  announcement 
shall  be  scored  individually  and 
recommended  for  grant  awards  in 
accordance  with  the  applicable 
selection  criteria  specified  at  25  CFR. 
parts  23.24:  23.25;  23.26;  23.27;  23.28; 
and  23.31. 

B.  Closing  Date  for  Receipt  of 
Applications  For  All  Single-Year 
Applications 

The  closing  date  for  receipt  of  all 
single-year  apphcations  under  this 
program  announcement  is  the  close  of 
business  on  May  28, 1993.  for  all 
applicants.  All  applications  for  Indian 
Child  Welfare  Act  grants  must  be 
received  by  social  services  staff  in  the 
appropriate  BIA  area  office,  as  specified 
in  25  CFR  23.28;  on  or  before  4:15  p.m. 
or  the  official  close  of  business  for  that 
office  on  the  closing  date  of  the 
application  period.  Postmarks  will  not 
be  considered  as  meeting  the  deadline. 
The  names  and  addresses  of  each  BIA 
area  social  worker  are  listed  at  the  end 
of  this  announcement.  Hand-delivered 
applications  will  be  accepted  during 
normal  working  hours  Monday  through 
Friday.  Applications  which  do  not  meet 
the  deadline  criterion  will  be 
considered  late  applications,  and  will 
not  be  considered  in  the  competition. 

C.  Mandatory  Application  Requirements 
For  all  Applicants 

The  grant  application  shall  be  no 
longer  than  40  pages,  double  spaced, 
excluding  the  appendix.  The  table  of 
contents  and  appendices  will  not  be 
counted  toward  the  maximum  length.  It 
is  recommended  that  the  appendix  be 
no  longer  than  20  pages.  If  an 
application  is  longer  then  the 
established  page  limitation,  only  the 
first  40  pages  will  be  reviewed.  All 
applicants  must  submit  one  original 
application  and  three  copies  of  the 
complete  application,  a  completed 
Standard  Form  424,  and  the  following 
narrative  information  to  the  appropriate 
BIA  area  o^ce: 

(1)  Name  and  address  of  Indian 
organization  applying  for  a  grant; 

(2)  Descriptive  name  of  project: 

(3)  Amount  of  ICWA  grant  funds 
reouested; 

(4)  The  unduplicated  client  service 
population  directly  benefiting  ftt)m  the 
project: 

(5)  Beginning  date; 


(6)  Proposed  budget  categories  and 
budget  narrative  justification; 

(7)  Narrative  description  of  the 
proposed  program: 

(8)  Certification  or  evidence  of  request 
ftxim  the  current  board  of  directors  of  an 
Indian  organization,  covering  the 
duration  of  the  proposed  project; 

(9)  Name  and  adanMs  of  the  BIA 
office  to  which  an  application  is 
submitted:  and 

(10)  £)ate  application  is  submitted  to 
the  BIA. 

In  addition  to  the  foregoing 
requiremenU.  existing  ICWA  grantees 
must  submit  a  copy  of  a  satisfactory 
program  evaluation  for  the  current  year 
of  operation  frxjm  the  appropriate  area 
office  in  order  to  be  considered  for 
fiinding  in  FY  1993  (25  CFR  23.27(cM3)). 

Grantees  must  comply  with  the 
following  applicable  Federal  financial 
and  performance  reporting 
requirements;  OMB  Qrculars  A-87.  A- 
102.  A-110.  A-122.  or  A-128.  Failure  to 
meet  and  comply  with  regulatory 
requirements  may  result  in  suspension, 
cancellation  and/or  termination  of 
program  funds.  Information  included  in 
the  appendix  should  relate  specifically 
to  the  application.  The  appendix  may 
include,  but  is  not  limited  to  the 
following:  Resolutions,  support  letters, 
position  descriptions,  current/recent 
fiscal  management/accounting 
certification,  operational  monitoring 
systems,  and  non-profit  status 
documentation. 

D.  Evaluation  Criteria  for  Grant 
Applications 

The  content  of  the  application  and  the 
following  factors  will  be  considered  in 
the  competitive  review  of  grant 
applications: 

(1)  The  degree  to  whiiJi  the  applicant 
demonstrates  in  the  narrative  an 
understanding  of  the  social  service 
problems  or  issues  impacting  the  client 
population  which  the  applicant 
proposes  to  serve.  (If  an  applicant 
identifies  alcohol  and/or  drug  abuse  as 
a  major  problem  or  issue  impacting 
Indian  children  and  families,  they  must 
also  clearly  address  current  efforts  to 
coordinate  existing  resources  to  address 
such  problems.) 

(2)  The  degree  to  which,  and  the 
methods  by  which  the  applicant  intends 
to  fulfill  the  purpose  of  the  grant,  and 
specifically  relates  the  goals  and 
objectives  of  the  program  to  the  issues 
and  problems  impacting  the  client 
population. 

(3)  Whether  the  applicant  presents 
narrative  description,  quantitative  data 
and  demographics  of  the  client 
population  to  be  served.  Examples  of 
such  data  include: 
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(a)  The  number  of  actual  or  estimated 
Indian  child  placements  outside  the 
home; 

(b)  The  number  of  actual  or  estimated 
Indian  fiamily  breakups:  and 

(c)  The  need  for  a  oirectly  related 
prevention  program.  (Refer  to  Part  I  for 
further  explanation.) 

(4)  The  relative  accessibility  which 
the  Indian  population  to  be  served 
under  a  specific  proposal  already  has  to 
existing  cnild  and  faunily  service 
programs  emphasizing  the  prevention  of 
Indian  family  breakup.  Factors  to  be 
considered  in  determining  accessibility 
include: 

(a)  Cultural  barriers: 

(b)  Discrimination  against  Indians; 

(c)  Inability  of  potential  Indian 
clientele  to  pay  for  services: 

(d)  Lack  of  programs  which  provide 
free  services  to  indigent  families: 

(e)  Technical  barriers  created  by 
existing  public  or  private  programs; 

(f)  Availability  of  transportation  to 
existing  programs; 

(g)  Distance  between  the  Indian 
community  to  be  served  under  the 
proposal  and  the  nearest  existing 
programs: 

(h)  Quality  of  services  provided  to 
Indian  clientele;  and 

(i)  Relevance  of  services  provided  to 
the  specific  needs  of  Indian  clientele. 

(5)  The  proper  and  adequate 
justification  of  the  extent  to  which  the 
proposed  program  would  duplicate  any 
existing  child  and  family  service 
program  that  emphasizes  the  prevention 
of  family  breakup,  taking  into 
consideration  all  factors  listed  in 
paragraphs  (1),  (2),  (3),  and  (4)  of  this 
section.  Proper  and  adequate 
justification  must  be  given  for  any 
duplication  of  services. 

(6)  Evidence  of  substantial 
community  support  for  the  proposed 
program  frt>m  the  Indian  community  or 
communities  to  be  served.  Such  support 
may  be  evidenced  by: 

(a)  Letters  of  support  from  individuals 
and  families  to  be  served; 

(b)  Letters  fix)m  local  social  services- 
related  agencies  familiar  with  the 
applicant's  past  work  experience: 

(7)  An  explanation  of  proposed 
facihties  and  of  the  organizational 
structure  of  the  Indian  organization 
requesting  grant  funds,  and  a  position 
description  of  all  positions  to  be  funded 
with  grant  funds,  identifying 
qualifications,  responsibilities,  and  lines 
of  supervision.  Pursuant  to  the  Indian 
Child  Protection  and  Family  Violence 
Prevention  Act,  Public  Law  101-630  (25 
U.S.C  3201  et.  seq.),  all  grantees  shall 
conduct  character  and  background 
investigations  of  those  personnel 
identified  in  that  statute. 


(8)  The  reasonableness  and  relevance 
of  the  estimated  costs  of  the  proposed 
program  or  service. 

An  application  shall  not  receive  a 
preliminary  approval  unless  a  review  of 
the  application  determines  that  it: 

(a)  Contains  all  the  information 
required  in  "C  Mandatory  Application 
Requirements  For  all  Applicants;"  and 

(b)  Receives  a  minimum  score  of  75 
points  in  a  competitive  review  and 
scoring  process,  using  the  selection 
criteria  established  in  regulation. 

If  an  applicant  has  been  a  grantee 
during  the  year  immediately  preceding 
the  year  for  which  an  application  is 
being  made,  copies  of  satisfactory 
program  evaluations  for  the  current 
program  must  be  provided  by  the  area 
office  in  addition  to  the  other  materials 
required  in  this  subsection. 

F.  Gmnt  Review  and  Award  Process 

The  Assistant  Secretary — Indian 
Affairs  or  his/her  designated 
representative  shall  select  for  grants 
under  the  Indian  Child  Welfare  Act, 
those  proposals  which  will  in  his/her 
judgment  best  promote  the  purposes  of 
the  Act.  Such  selection  will  be  made 
through  a  competitive  review  process  in 
which  each  application  will  be  scored 
individually  using  the  BLA  review 
criteria  listed  above.  Reviews  will  be 
conducted  by  the  appropriate  BIA  area 
office  in  accordance  with  25  CFR  23.31. 
Grant  applications  will  be  reviewed  by 
a  panel  of  reviewers  qualified  by 
training  and/or  experience  in  human 
services  to  Indian  populations.  The 
reviewers'  recommendations  will  be 
used  by  the  Assistant  Secretary — Indian 
Afiairs'  designated  representative  to 
preliminarily  approve  or  disapprove  all 
grant  applications,  and  make  funding 
recommendations  to  the  Central  Office. 
The  funding  of  approved  applications 
shall  be  in  accordance  with  the  funding 
levels  published  under  this  grant 
announcement  (25  CFR  23.27(e)(1))  and 
shall  be  based  on  demonstrated  need 
and  the  availability  of  funds.  The 
Assistant  Secretary — Indian  Affairs  has 
final  funding  authority.  No  new  multi- 
year  grant  applications  shall  be 
considered  for  funding  in  the  FY  1993 
application  period. 

G.  Appeals 

In  accordance  with  25  CFR  parts 
2.20(c)  and  23.63,  the  Assistant 
Secretary — Indian  Affairs  has  made  a 
determination  to  assume  administrative 
jurisdiction  over  all  Fiscal  Year  1993 
Indian  Child  Welfare  Act  grant 
application  appeals. 

Notices  of  appeal  must  be  filed  within 
30  days  of  the  appellant's  receipt  of  the 
decision  being  appealed.  The  notice  is 


filed  in  the  office  of  the  official  whose 
decision  is  being  appealed.  The  date  of 
filing  is  the  date  the  notice  of  appeal  is 
postmarked  or  the  date  it  is  personally 
delivered  to  the  official's  immediate 
office  (25  CFR  2.9(a)  and  2.13(a)).  No 
extension  of  time  will  be  granted  for 
filing  a  notice  of  appeal  (25  CFR  2.9(a) 
and  2.16). 

Within  30  days  of  the  filing  of  the 
notice  of  appeal,  a  statement  of  reasons 
must  be  filed  in  the  office  of  the  official 
whose  decision  is  being  appealed.  The 
statement  of  reasons  may,  however,  be 
included  in  or  filed  with  the  notice  of 
appeal  (25  CFR  2.10).  The  Assistant 
Secretary — Indian  Affairs  shall  take 
action  and  render  a  final  decision  for 
the  E)epartment  in  accordance  with  the 
provisions  required  in  25  CFR  2.20. 

The  Central  Office  will  retain  a  small 
percentage  of  the  total  available  funding 
to  assure  funding  for  any  appellant  who 
may  successfully  apjjeal  a  denial  at  the 
area  office  level.  If  these  funds  are  not 
expended  for  appeals,  they  will  be 
distributed  to  the  area  offices  to  fund 
approved  applications. 

Pari  IV.  BIA  Area  Ofiices— Area  Social 
Workers 

All  application  materials  may  be 
submitted  in  person  or  mailed  to  the 
Bureau  of  Indian  Affairs  in  care  of  the 
appropriate  area  office.  The  following  is 
a  listing  of  the  12  BIA  area  offices. 
Applicants  who  choose  to  submit  their 
proposals  by  overnight  mail  or  other 
special  delivery  service  are  advised  to 
determine  if  additional  address 
information  is  required  to  expedite 
timely  delivery. 

Aberdeen  Area  Office:  Peggy  Davis, 
Area  Social  Worker;  115  4th  Avenue, 
SE..  Aberdeen.  SD  57401;  601/226- 
7351. 
Albuquerque  Area  Office:  Joseph 
Naranjo,  Area  Social  Worker;  615  1st 
Street,  P.O.  Box  26567,  Albuquerque, 
NM  87125-6567;  505/766-3321/3322. 
Anadarko  Area  Office:  Retha  Murdock, 
Area  Social  Worker;  IVi  mile  North 
Highway  281,  P.O.  Box  368,  WCD 
Office  Complex,  Anardarko,  OK 
73005; 405/247-6673, 
Billings  Area  Office:  Louise  2U)kan- 
Delos  Reyes,  Area  Social  Worker;  316 
North  26th  Street,  Billings,  MT  59101; 
406/657-6651. 
Eastern  Area  Office:  Evelyn  Roanhorse, 
Area  Social  Worker,  3701  N.  Fairfax 
Drive,  suite  260,  Arlington,  VA  22201; 
703/235-2353. 
Juneau  Area  Office:  Jimmie  Qemmons, 
Area  Social  Worker;  9109  Menden 
Hall  Mall  Road,  Juneau.  AK  99801; 
907/586-7628. 
Minneapolis  Area  Office:  Rosalie  Clark, 
Area  Social  Worker;  Chamber  of 


Commerce  Building,  331  South 
Second  Avenue,  Minneapolis.  MN 
55401;  612/373-1182/1183. 

Muskogee  Area  Office:  Alice  A.  Allen. 
Area  Social  Worker;  Federal 
Courthouse  Building.  101  N.  Fifth  St.. 
Muskogee,  OK  74401;  918/687-2507. 

Navajo  Area  Office:  Vivian  Hailstorm. 
Area  Social  Woricer;  P.O.  Box  1060, 
MC-MO.  Gallup,  NM  87301;  602/871- 
5151. 
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Phoenix  Area  Office:  Stephen  Lacy, 
Acting  Area  Social  Worker,  1  North 
First  Street.  P.O.  Box  10,  Phoenix.  AZ 
85001;  602/37ft-6785. 

Portland  Area  Office:  Robert  C  Carr. 
Area  Social  Worker;  Federal  Building. 
911  N.E.  11th  Avenue.  Portland.  OR 
97232-4169;  503/231-6783/6785. 

Sacramento  Area  Office:  Kevin  Sanders. 
Area  Social  Worker.  Federal  Office 
Building.  2800  Cottage  Way. 


Sacramento.  CA  95825;  916/978- 
4705. 

Dated:  April  12. 1993. 
Stan  Speaks, 

Acting  Assistant  Secretary— Indian  Affairs. 
(PR  Doc.  93-9103  Piled  4-1&-93:  8:45  am] 
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525 18019 

533 18019 

537 18019 

552 17787 

571 19628.  19776 

821 17531 

826 17531 

1002 17788 

1017 17788 

1018 17788 

1141....: 19359 

1312 17788 

1313 17788 

1314 17788 

Proposad  Rules: 

571 19792 

1039 18072 

1312, 19795 

1314 19795 


50CFR 

17 18029.18035 

100 17776 

216 17789 

217 17364 

227 17364,  19631 

301 17791 

611 17462.21218 

646 21111 

658 17169 

672 17806.21218 

675 17366,  17367,  19213 

685 17462 

Proposed  Rulw: 

17 17376.18073.19216. 

19220. 19401, 19402. 19795 

20 19008 

216 17569 

226 17181,21218 

625 18365 

641 19152 

672 17193.  17196.  17821 

675 17196.  17200.  17821. 

19087 
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Cf  R  CHECKLIST 


Tttta 


Stock  Numbar 


Prtc*      ito«WonCMa 


This  checfcfist,  pfBpared  by  tha  Offic«  o<  tfw  Federal  Register,  Is 

published  weekty  It  l«  arranged  In  the  order  o(  CFR  IMes,  stock 

numbers,  prices,  and  revision  dales. 

An  asterisk  f)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  is  now  avaiiabie  tor  saie  at  ttie  Government  Prinling 

OWce. 

A  checkiist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  In  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthfy. 

The  annual  rate  tot  subscription  to  ail  revised  volumes  Is  $775.00 
domestfc.  $193.75  additional  tor  fcxeign  mailing. 
MaM  orde*^  to  the  Superinlendent  of  DocunDents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  Al  orders  must  be 
accompanied  by  remittarxre  (check,  morwy  order,  GPO  Deposit 
Account.  V'SA,  or  Master  Card).  Cruirge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  FrMay.  at  (202)  783-3236 
from  8:00  a.m.  to  4KX)  pjn.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TWe  Stock  Numbw  Price       Revision  Ort* 

1,  2  (2  Peserved) (86#01M0001-1) $15.00       Jon.  1,  1993 

3(1991  Compilation 
and  Parts  100  and 
101) (869-017-00002-7)  ... 

4  (869-019-00003-8)  ... 


17.00 
5.50 


5  Parts: 

•1-699 (869-019-00004-6) 21.00 

700-1 199  (869-019-00005-4) 17.00 

t200-End.6(6 
Besewed) „ (869-0 19-00006-2) 21.00 

7  Parts: 

0-26 (869-017-00007-8) 

27-45  (869-019-00008-9) 

46-51  (869-C17-0O0O9-4) 

52  (869-019-0)010-1) 

S3-209 (869-017-00011-6) 

210-299 (869-017-00012^) 

300-399 (869-017-00013-2) 

400-699 (86W)19-00014-3) 

700-899 (869-019-00015-1) 

900-999 (869-019-00016-0) 

1000-1059  „ (869-019-00017-8) 

1060-1119  (869-019-00018-6) 

1120-1199  (869-017-00019^1) 9.50 

1200-1499  (869-019-00020-8) 27.00 

1500-1899  (869-0l9-aXJ21-6) 17.00 

•1900-1939 (869-019-00022-4) 13.00 

1940-1949  (869-017-00023-0) 23.00 

1950-1999  (869-017-00024-6) 26.00 

2000-End (869-019-00025-9) 12.00 

•8 (86W)19-00026-7) 

9  Parts: 

'-W  (869-01W)0027-5) 

20(Hnd  (869-019-00028-3) 

10  Parts: 

0-50 (86W)19-00029-l) 

•51-199  (869-019-00030-5) 

200-399 (869-019-00031-3) 

400-499 „ (869-019-00032-1) 


'Jan.  1,  1992 
Jon.  1,  1993 

Jan.  1,  1993 
Jon.  1,  1993 

Jon.  1,  1993 

Jan.  1.  1992 
Jan.  1,  1993 
Jan.  1,  1992 
Jon.  1,  1993 
Jan.  1,  1992 
Jon.  1,  1992 
Jan.  1.  1992 
Jon.  1,  1993 
Jon.  1.  1993 
Joa  1,  1993 
Jon.  1,  1993 
Jan.  1,  1993 
Jan.  I.  1992 
Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1992 
Jon.  1,  1992 
Jon.  1.  1993 

20.00        Jon.  1,  1993 


17.00 
13.00 
18.00 
28.00 
19.00 
26.00 
13.00 
17.00 
21.00 
33.00 
20.00 
13.00 


500-£nd 


27.00 
2\J00 

29.00 
21.00 
15.00 
20.00 
(869-017-00033-7) 28.00 


11  ~ (869-017-00034-5) 12.00 

12  Parts: 

•>-W -..  (869-01W)0035-6) 11.00 

200-219 „ (86W)17-00036-l) 13.00 

220-299 „....  (869-0 17-O0037-0) 22.00 

300-499 (869-017-00038-8) 18.00 

300-599 „ (869-01W)0039-9) 19.00 

600-€nd  (869-019-00040-2) 28.00 

13  —  (86W)l7-00041-8) 25.00 


Jan.  1,  1993 
Jon.  1,  1993 

Jan.  1,  1993 
Jan.  1,  1993 
Jan.  1,  1993 
Jon.  1,  1993 
Jon.  1,  1992 

Jon.  1,  1992 

Jon.  1,  1993 
Jon.  1,  1992 
Jon.  1,  1992 
Joa  1.  1992 
Jon.  1.  1993 
Jon.  1,  1993 

Jon.  1,  1992 


14  Parts: 

1-59  (869-019-00042-9) 29.00 

60-139 (869-017-00043-4) 22.00 

140-199 (86W)lW)0044-5) \2SXi 

200-1199 „._ (869-019-00045-3) ......  22J0O 

1200-€nd (869-019-00046-1) .._..  16.00 

0-299  (86W)19-00047-0) 14.00 

300-799 (869-01  W)0048-«) 25.00 

800-End  (869-017-00049-3) UJOO 


16 

0-149  (869-019-00050-0) 7.00 

150-999 (86W)1 7-0005 1-5) 14.00 

1000-End (869-017-00052-3) 20.00 

17  Parts: 

1-199  (869-017-00054-0) 15.00 

200-239 (869-017-00055-8) VJOO 

240-€nd  (869-017-00056-6) 24.00 

18  Parts: 

1-149  (869-0 17-00C57-4) 16.00 

150-279 „ (869-017-00058-2) 19.00 

280-399 (869-017-00059-1) 14.00 

400-End  (869-017-00060-4) 9.50 

19  Parts: 

1-199  (869-017-00061-2) 28.00 

200-£nd  (869-01 7-00062-1) 9.50 

20  Parts: 

1-399  (869-017-00063-9) 16.00 

400-499 (869-017-00064-7) 31.00 

50O-£nd  (869-017-00065-5) 21.00 

21  Parte: 

1-99  (869-017-00066-3) 13.00 

10O-169 (86'W)  17-00067-1) 14.00 

170-199 (869-017-00068-0) 18.00 

200-299 (869-017-00069-8) 5.50 

300-499 (869-017-00070-1) 29.00 

500-599 (869-017-00071-0) 21.00 

600-799 (869-017-00072-8) 7.00 

800-1299 (869-017-00073-6) 18.00 

1300-€nd (869-017-00074-4)  ......  9.00 

22  Parte: 

1-299  (869-017-00075-2) 

300-End  (869-017-00076-1) 


26.00 
19.00 

18.00 


23  (869-0 17-00077-^) 

24  Parte: 

0-199  (869-0 17-O0078-7) 34.00 

200-499 (869-017-00079-5) 32.00 

500-699 (869-017-00080-9) 13.00 

700-1699  (86->-0 17-00081-7) 34.00 

1700-tnd (869-017-00082-5) 13.00 

25  (869-017-00083-3) 25.00 

26  Parts: 

§§  1.0-1-1.60  (869-017-00084-1) 

§§  1.61-1.169 (869-017-00085-0) 

§§1.170-1.300 (869-017-00086-8) 

§§  1.301-1.400 (869-017-00087-6) 

§§1.401-1.500 (869-017-00088-4) 

§§  1.501-1.640 (869-0 17-0008^-2) 

§§1.641-1.850 (869-017-00090-6) 

§§  1.851-1.907  (869-017-00091-4) 


17.00 
33.00 
19.00 
17.00 
38.00 
19.00 
19.00 
23.00 

§§  1.908-1.1000  (869-017-00092-2) 26.00 

§§1.1001-1.1400  (869-017-03093-1) 19.00 

§§1.1401-£nd  (869-017-00094-9) 26.00 

2-29  (869-017-00095-7) 22.00 

30-39  (86W)  17-00096-5) 15.00 

40^9  (86W)  17-00097-3) 12.00 

50-299 (869-017-00098-1) 15.00 

300^99 (869-01 7-0009SM)) 20.00 

500-599 (869-0 1 7-00 1 00-7) 6.00 

600-End  (869-01 7-O0101-5) 6.50 


Joa  t,  1993 
Jan.  1,  1992 
Jon.  1.  1993 
Jan.  1.  1993 
Jan.  1,  1993 

Jan.  1, 1993 
Jan.  1. 1993 
Jon.  1,  1992 

Jon.  I.  1993 
Jon.  1,  1992 
Jon.  1,  1992 

Apr.  1.  1992 
Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1.  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 

Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 

Apr.  1,  1992 

Apr.  1,  1992 
Apr.  I,  1992 
Apr.  I,  1992 
Apr.  I.  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
Apr.  1,  1992 
*Apr.  1,  1990 
Apr.  1,  1992 
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27Pwt»: 

1-199  

200-End 


Block  Miiwl)T 


PriM       BMlakMOato 


28 


(669-017-00)OSnS) \9sXi 

(86W)13-00106-«) 9iJ0 

.  (869-01 7-O0K)M)__..     32.00 
16.00 


(869-01  W)0!O2-3) 34i>0 

(869-017-00103-1) 11.00 

(869-017-0010*^)) 37.00 

29PartK 

0-99  . 4^., 

100-499 
500-899 

'OO-'W (86W)17-66i0»-2) 

1900-1910  (§§1901.1  to 

"10  W) (869-017-00109^1) 29  00 

1910  (§§  1910.1000  to 

,^f?^>  ••• (86W)17-001 1(M)  „....  16.00 

'I '-1925  (869-017-001 1 1-2)  „....  9.00 

?26  ■™... (869-017-001 12-1) 14.00 

1927-EiKl „....  (86W)17-001 13-9)  .„...  30X10 

SOPartK 

1-199  .... 
200-699. 
70O-End 

31  Parte: 

0-199  .... 
200-€fyj 

32  Parts: 

1-39.  Vol.  I ,5  00 

1-39,  Vol.  II «  ^ 

1-39.  vol.  lu  4 :::::;::::::::::::;::::::;  iIS 

(869-017-00119-8) 3000 

(869-017-00120-1) 33.00 

(869-017-00121-0) 29.00 

(869-0 17-.X  122-8) 14.00 

(869-017-00123-6) 20.00 

(869-017-00124-4) 20.00 


.(869^)17-00114-7) 25.00 

.  (869-017-001 1&-5) 19.00 

(869-017-00116-3) 25.00 

(869^)17-00117-1) 17.00 

(869-017-00118-0) 25.00 


1-189 
190-399  ... 
400-629... 
630-699... 

700-799  ... 
800-£nd  .. 

33P8rtK 

1-124  

125-199 ... 
200-€nd  .. 

34  Parts: 

1-299 

300-399  ..., 
40O-£fXJ  ... 

35  

36  Parts: 

1-199  

200-ira  „. 

37  


38  Parts: 

0-17  

18-£nd  .... 

39  


40  Parts: 

1-51  

52  

53-60  

61-80  

81-85  

flA.XK> 
Ofrrrf    

100-149  .. 
150-189  .. 
190-259  .. 
260-299  .. 
300-399  ... 
400-424  .., 
425-699  ... 
700-789  ... 
790-£nd  .. 


.(869-017-00125-2) 18.00 

.(869-017-00126-1) 21.00 

.  (869-017-00127-9) 23.00 

.(869-017-00128-7) 27J)0 

.(869-017-00129-5) 1900 

.(869-017-00130-^) 32.00 

.(86W)17-00131-7) 12D0 

(869-017-00132-5) 15.00 

(869-017-00133-3) 32.00 

(869-017-00134-1) 17.00        July  1,  1992 


Apr.  1.  1992 
*Apf.  1.  1991 

Juhr  1,  1992 

JUy  1.  1992 
Juty  1.  1992 
July  1,1992 
July  1.1992 

July  1,1992 

Juty  1,  1992 

*July  1,  1989 

July  1,  1992 

July  1,  1992 


July  1,  1992 
July  1,  1992 
July  1,  1992 

July  1,  1992 
July  1,  1992 

»July  1,  1984 

»July  1,  1984 

'July  1.  1984 

July  1,  1992 

July  1,  1992 

July  1.  1992 

'July  1.  1991 

July  1.  1992 

July  1,  1992 

July  1,  1992 
July  1,  1992 
July  1,  1992 

July  1.  1992 
July  1,  1992 
July  1,  1992 

July  1,  1992 

July  1,  1992 
July  1,  1992 


.(869-017-00135-0) 28  00 

(869-017-00136-8) 28.00 

(869-017-00137-6) 16.00 


(869-017-00138-4) 31.00 

(869-017-00139-2) 3iJ00 

(869-01 7-00140-6) 36.00 

(869-017-00141-4) 16.00 

(869-017-00142-2) 17.00 

(869-017-00143-1) 33.00 

(869-017-00144-9) 14  00 

(869-O17-00145-7) 21.00 

(869-017-00146-5) 16.00 

(869-017-00147-3) 36.00 

(869-017-00148-1) 15.00 

(869-01 7-00149^)) 26  00 

(869-017-0015O-3) 26.00 

(869-017-00151-1) 23.00 

•I (869-017-00152-0) 25.00 

41  Chapters: 

1. 1-1  to  1-10 ,3  00 

1,1-11  to  AppafKSx,  2  (2  Reservecb "ZZZ.  13^00 


Sept  1,  1992 
Sepl.  1,  1992 

July  1,  1992 

July  1,  1992 
July  1,  1992 
July  1,  1992 
July  1.  1992 
July  1.  1992 
July  1,  1992 
July  1.  1992 
July  I,  1992 
July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1.  1992 
July  1,  1992 
July  1.  1992 

^July  1,  1984 
'July  1.  1984 


Ui)0 
6.00 
4J0 

MM 
9.50 


^"l*  Stock  NMMtar 

y6 

7- :;:":":::;:::;; 

6 "ZIZ! 

18,  Vol.  I,  Portj  1-5  ■" 13  m 

18.  Vol.  II,  Ports  ^19 ; M  no 

i8^yoj.  Ill,  Portj  20-52 „.....:::;:;:::::;::::::::  13.00 

I9-100  ,300 

l-'OO  (869-017-00153-8) 9.50 

O"  — (869-017-00154-6) 28.00 

102-200 (86W17-0015&-4) 11  00 

201-£nd  (869-017-00156-2) 11.00 

42Parta: 

1-3W  (869-017-00157-1)  .. 

400-429 (86^-017-00158^  . 

430-£nd  (869-017-00159-7)  .. 

43Parta: 

1-9W  (869-01 7-O016O-1)  .. 

1000-3999  (869-017-00161-9)  .. 

^OOO-End (869-017-00162-7)  .. 

^  (869-017-00163-5)  .. 

45  Parts: 

1-lW  (869-017-00164-3) 20.00 


Prlc*       RMtatonOMi 


23.00 
23O0 
31.00 

22.00 
30.00 
13.00 

26.00 


14.00 
30.00 
20.00 

17.00 
16.00 


200-499 (869-01 7-0016&-1) 

500-1199  (869-017-00166-0) 

1200-End (869-017-00167-8) 

46ParU: 

1-^  (869-017-00168-6) 

41-69  (869-017-00169^)  „ 

^?_ (869-017-00170-8) 8.00 

~"  '"  14.00 

14.00 
17.00 
22.00 
14.00 


90-139 (869-017-00171-6) 

140-155 (869-017-00172-4) 

156-165 (869-017-00173-2) 

166-199 (869-017-00174-1) 

200-499 (869-017-00175-9) 

500-€nd  (869-017-00176-7) 

47  Parts: 

0-19  (869-017-00177-5) 22.00 

2&-39  (869-017-00178-3) 22.00 

40^  (869-017-00179-1) 12.00 

70-79  (869-01 7-0018(W) 21  00 

80-tnd  (869^)17-00181-3) 24.00 

48  Chapters: 

1  (Poffs  1-51)  (869-017-00182-1)  ...        34  00 

1  (Ports  52-99)  (869^17-00183-0)  ...        22  00 

2  (Parts  201-251) (869-017-00184-8) 15.00 

12.00 
22.00 
30.00 
26.00 
16.00 


2  (Ports  252-299) (869^)17-00185-6) 

3-6 (869-017-00186-4) 

7-14 (869-017-00187-2) 

15-28  (869-017-00188-1) 

29-£nd  (869-017-00189-9) 

49  Parts: 

1-99  (869-017-0019O-2) 22.00 

10O-177 (869-017-00191-1) 27  00 

'78-199 (869-0 17-OC 192-9) 19.00 

200-399 (869-017-00193-7) 27  00 

400-999 (869-017-00194-5) 

1000-1199  (869-017-00195-3) 

1200-€nd (869-017-00)96-1) 

50  Parts: 

1-199  (869-01 7-00 197-0) 

200-599 (869-017-00198-8) 

600-End  (869-017-00199^)  . 


31.00 
19J)0 
21.00 

23.00 
20.00 
20.00 


CFR  Index  and  Findings 
Aids (869-019-00053-4) 36O0 

Comptele  1993  CFB  set 775^ 

Microliche  CFR  Edilion. 
Comptele  set  (one-time  mailing)  ., I88OO 


'Aiy  I,  1984 

'July  1,  1984 

'Jutyl,  >984 

*Mf  1.  1984 

'July  1.  1984 

'July  1.  1984 

'July  1.  1984 

'July  1.  1984 

'July  1.  1984 

July  1,  1992 

July  1,  1992 

'July  1,  1991 

July  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
•Oct. 
Oct. 
Oct. 
Oct. 


1,  1992 
1,  1992 
1.  1992 
1,  1992 
1.  1992 
1,  1991 
1.  1992 
1.  1992 
1,  1992 


Oct.  1,  1992 
Oct.  1,  1992 
Oct.  I,  1992 
Oct.  1.  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1.  1992 
Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 

Oct.  1,  1992 
Oct.  1,  1992 
Oct.  1,  1992 
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I,  1990  to  Mot.  31,  1991.  The  CFR  volume  Issued  Aprt  1,  1990,  should  be 
retained. 

*No  ontendmenis  to  ttds  volume  were  promulgoled  during  Ihe  period  Apr. 
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if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
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Federal  Register  Index 
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This  unique  service  provides  up-to-date 
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by  the  White  House. 


The  Weekly  Compilsrtion  carries  a 
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lists  of  acts  approved  by  the 
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House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
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Put)lished  tjy  the  Office  of  the  Federal 
Register,  National  Archives  ar>d 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them 
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Federal  Regiiter 
Vol.  58.  No.  74 
Tuesday,  April  20,  1993 


This  seciJon  of  the  FEDERAL  REGISTER 
contains  regulatory  docunientfl  having  general 
applicability  and  legal  effect  niost  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulatiorts  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTME^fr  OF  AGRICULTURE 
Federal  Crop  ln»uranc«  Corporation 
7  CFR  Part  401 

General  Crop  Insurance  Regulations; 
Corn  Endorsement 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Notice  of  extension  of  sales 
closing  date  (Acceptance  of 
Applications). 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  herewith  gives 
notice  of  its  determination  to  extend  the 
sales  closing  date  for  the  acceptance  of 
certain  applications  for  com  crop 
insurance  for  all  counties  with  a  March 
31  or  April  15  sales  closing  date.  This 
notice  of  determination  is  effective  for 
the  1993  crop  year  only.  This  action  is 
necessary  in  order  to  allow  producers 
who  are  required  to  carry  crop 
insurance  protection  as  a  prerequisite 
for  obtaining  certain  benefits  under  the 
provisions  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990 
and  the  Dire  Emergency  Supplemental 
Appropriation  Act  of  Fiscal  Year  1992 
the  opportunity  to  purchase  such 
coverage.  The  intended  effect  of  this 
notice  is  to  advise  all  interested  parties 
of  FQC's  determination  of  the 
acceptance  of  these  applications.  This 
notice  complies  with  the  provisions  of 
the  General  Crop  Insurance  Regulations 
outlining  the  Manager's  authority  to 
extend  the  date  for  accepting 
applications  for  crop  insurance. 
EFFECTIVE  DATE:  April  20.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mari  Dunleavy.  Acting  Director, 
Regulatory  and  Procedural 
Development,  Federal  Crop  Insurance 
Corporation,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250, 
telephone  (202)  254-8314. 


SUPPIXMENTARY  INFORMATION:  Subject  to 
certain  limitations,  the  provisions  of  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  (1990  Act),  and  Dire 
Emergency  Supplemental  Appropriation 
Act  for  Fiscal  Year  1992,  require  that,  in 
order  to  be  eligible  to  receive  certain 
benefits  for  a  crop,  a  producer  must 
agree  to  obtain  multi-peril  crop 
insurance  for  that  crop  under  the 
Federal  Crop  Insurance  Act  (7  U.S.C. 
1501  etseq).  Evidence  of  such 
insurance  coverage  must  be  furnished  to 
the  producer's  county  office  of  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  As  a 
condition  of  eligibility  for  disaster 
benefits,  producers  must  purchase 
multi-peril  crop  insurance  for  the  1993 
crop  year  if  1992  deficiency  in  actual 
production  exceeds  65  percent  of 
expected  production. 

Under  its  regulations  for  insuring 
crops.  FQC  requires  that  applications 
for  crop  insurance  must  be  filed  on  or 
before  the  sales  closing  date.  The  Com 
Endorsement  (§  401.111)  has  sales 
closing  dates  established  on  a 
geographic  basis  of  March  31  and  April 
15.  ASCS  recently  advised  that  the  sign- 
up period  for  disaster  payments  under 
the  1990  Act  would  be  open  through 
May  7, 1993.  Accordingly,  the  sales 
closing  date  for  com  insurance  in  those 
counties  having  a  March  31  or  April  15 
sales  closing  date  shall  be  extended  to 
May  7, 1993  for  those  producers 
required  to  purchase  multiple  peril  crop 
insurance  as  a  condition  of  eligibility  for 
disaster  payments.  FCIC  has  determined 
that  no  adverse  selection  will  result 
fit)m  extending  the  sales  closing  date  to 
May  7. 

Under  the  provisions  of  the  General 
Crop  Insurance  Regulations  (§401.8), 
the  sales  closing  date  for  accepting 
applications  may  be  extended  by  notice 
in  the  Federal  Register  upon 
determination  that  no  adverse  selection 
will  result  from  such  extension. 

Accordingly,  pursuant  to  the 
authority  contained  in  (7  U.S.C.  1501  et 
seq.),  the  Federal  Crop  Insurance 
Corporation  herewith  gives  notice  that 
applications  for  com  crop  insurance 
will  be  accepted  up  to  the  close  of 
business  on  May  7, 1993.  effective  only 
for  the  1993  crop  year,  and  only  for 
those  producers  who  must  purchase 
multiple  peril  crop  insurance  as  a 
condition  of  eligibility  for  disaster 
assistance  under  the  1990  Act. 


Autborily:  7  U.S.C.  1506, 1516. 

Done  In  Washington,  DC,  on  April  13. 
1993. 

Kathleen  Connelly, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

[PR  Doc.  93-9116  Filed  4-19-93;  8:45  am] 

MUJNG  CODE  M10-0i-4l 


DEFENSE  NUCLEAR  FACILTTIES 
SAFETY  BOARD 

10  CFR  Pan  1703 

FOIA  Fee  Schedule 

agency:  Update  of  FOIA  Fee  Schedule. 
SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  is  publishing  its 
annual  update  to  the  Freedom  of 
Information  Act  (FOIA)  Fee  Schedule 
pursuant  to  10  CFR  1703.i07(b)(6)  of  the 
Board's  regulations. 
EFFECTIVE  DATE:  May  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue  NW.,  suite  700, 
Washington,  DC  20004  (202)  208-6447. 
SUPP(.EMENTARY  INFORMATION:  The  FOIA 
requires  each  Federal  agency  covered  by 
the  Act  to  specify  a  schedule  of  fees 
applicable  to  processing  of  requests  for 
agency  records.  5  U.S.C.  552(a)(4)(i).  On 
March  15, 1991  the  Board  published  for 
comment  in  the  Federal  Register  its 
proposed  FOIA  Fee  Schedule.  56  FR 
11114.  No  comments  were  received  in 
response  to  that  notice  and  the  Board 
issued  a  final  Fee  Schedule  on  May  6, 
1991. 

Pursuant  to  10  CFR  1703.107(b)(6)  of 
the  Board's  regulations;  ihe  Board's 
General  Manager  will  update  the  FOIA 
Fee  Schedule  once  every  12  months. 
The  previous  Fee  Schedule  update  was 
published  in  the  Federal  Register  and 
went  into  effect  on  May  19,  1992.  57  FR 
21235. 

Board  Action 

Accordingly,  the  Board  issues  the 
following  schedule  of  updated  fees  for 
services  performed  in  response  to  FOIA 
requests: 

Defense  Nuclear  Facilities  Safety  Board 
Schedule  of  Fees  for  FOIA  Services 

(Implementing  10  CFR  1703.107(b)(6) 
Search  or  Review  $38.21  per  hour. 

Charge. 
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Copy  Charge  (paper) 
(8.5''xll'0. 

Copy  Charge  (3.5" 

diskette). 
Copy  Charge  (audio 

cassettes). 
Duplication  of  Video 


Copy  Charge  for 
large  documents 
(e.g.,  maps,  dia- 
grams). 


$.07  per  page  or  gen- 
erally available 
commercial  rate. 

$5.00  per  diskette. 

$3.00  per  cassette. 

$25.00  per  video; 
$16.50  for  each  ad 
ditional  video. 

Actual  commercial 
rates. 


Dated:  April  15, 19«3. 
Kenneth  M.  Pusateri, 

General  Manager. 

IFR  Doc.  93-9209  Filed  4-19-93;  8:45  am) 

MUMO  CODE  M20-KO-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

roocket  Na  91-CE-3fr-AD:  Anwidmwrt  39- 
8544;  AD  93-07-12] 

Airworthiness  Directives;  Falrchild 
Aircraft  (Formerty  Swearingen  Aircraft 
Corporation)  SA226  and  SA227  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  74-24-02, 
which  currently  requires  repetitively 
inspecting  the  horizontal  stabilizer  rear 
spar  at  the  outboard  elevator  hinge 
bracket  for  cracks  on  certain  Fairchild 
Aircraft  SA226  airplanes,  and  repairing 
any  cracks  found.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate 
or,  in  certain  instances,  reduce  the 
number  of  certain  repetitive  inspections 
when  improved  parts  are  available.  This 
final  rule  action  requires  modifying  the 
outboard  elevator  hinge  as  terminating 
action  for  the  repetitive  inspections 
currently  required.  It  also  increases  the 
applicability  to  include  certain 
Fairchild  Aircraft  SA227  series 
airplanes  of  the  same  type  design  that 
are  currently  not  affected  by  the  existing 
AD.  The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
horizontal  stabilizer  rear  spar,  which 
could  result  in  loss  of  control  of  the 
airplane. 
DATES:  Effective  May  28, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Ragister  as  of  May  28. 
1993. 


ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Fairchild  Aircraft,  P.O.  Box  790490,  San 
Antonio,  Texas  78279-0490;  Telephone 
(512)  824-9421.  This  information  may 
also  be  examined  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hung  Viet  Nguyen,  Aerospace  Engineer, 
Airplane  Certification  Office,  FAA, 
Southwest  Region,  4400  Blue  Mound 
Road.  Fort  Worth,  Texas  76193-0150; 
Telephone  (817)  624-5155. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  applies  to  certain  Fairchild  SA226 
and  SA227  series  airplanes  was 
published  in  the  Federal  Register  on 
December  9.  1992  (57  FR  58162).  The 
action  proposed  to  supersede  AD  74- 
24-02  with  a  new  AD  that  would  (1) 
initially  retain  the  requirement  of 
repetitively  inspecting  the  horizontal 
stabilizer  rear  spar  at  the  outboard 
elevator  hinge  bracket  for  cracks,  and 
repairing  any  cracks;  and  (2)  eventually 
require  modifying  the  outboard  elevator 
hinge  as  terminating  action  for  the 
repetitive  inspections  currently  required 
by  AD  74-24-02.  The  proposed  actions 
would  be  accomplished  in  accordance 
with  Fairchild  Aircraft  SB  226-55-005, 
Issued:  August  15. 1985.  Revised: 
January  7. 1991;  or  Fairchild  Aircraft  SB 
227-55-002.  Issued:  August  15. 1985, 
Revised:  October  13, 1988.  as 
applicable. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  agrees  with  the 
proposed  AD.  The  other  comments  are 
from  the  manufacturer,  and  are 
explained  in  the  next  two  paragraphs. 

Fairchild  Aircraft  states  that  the 
applicability  of  the  proposed  AD  is 
incorrect  in  that  it  references  all  serial 
number  airplanes.  In  actuality.  Fairchild 
Aircraft  incorporated  the  proposed 
modification  on  certain  SA227  series 
airplanes  beginning  at  certain  serial 
numbers  for  each  model.  The  FAA 
conaus  that  the  proposed  AD  should 
only  apply  to  certain  SA227  series 
airplanes  and  has  changed  the 
applicability  to  reflect  this  serial 
number  limitation. 

In  addition.  Fairchild  Aircraft 
requests  that  the  FAA  change  paragraph 


(b)  of  the  proposed  AD  to  grant 
Fairchild  Aircraft's  Designated 
Engineering  Representative  (DER) 
authority  to  approve  repair  schemes 
instead  of  going  througn  the  Manager, 
Fort  Worth  Airplane  Certification 
Office.  The  FAA  does  not  concur 
because  DERs  are  not  authorized  to 
approve  AD-related  service  bulletins  or 
AD-related  repair  procedures.  The 
proposed  AD  remains  unchanged  as  a 
result  of  this  comment. 

No  comments  were  received  on  the 
FAA's  determination  of  the  cost  to  the 
public. 

After  careful  review  of  all  available 
information  including  the  comments 
referenced  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  the 
reduction  in  the  serial  number 
effectivity  and  minor  editorial 
corrections.  The  FAA  has  determined 
that  these  minor  changes  and 
corrections  will  not  change  the  meaning 
of  the  AD  nor  add  any  additional 
burden  upon  the  public  than  was 
already  proposed. 

The  FAA  estimates  that  443  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
30  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Parts  cost  approximately 
$220  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$828,410.  This  figure  is  $420,75.0  less 
than  that  originally  proposed  inthe 
NPRM,  and  is  the  result  of  eliminating 
from  the  applicability  225  Fairchild 
Aircraft  SA227  series  airplanes  that 
have  the  required  modification 
incorporated  at  production. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  443 
airplanes  in  the  U.S.  registry  that  will  be 
affected  by  the  required  AD,  the  FAA 
has  determined  that  approximately  30 
percent  are  operated  in  scheduled 
passenger  service  by  19  different 
operators.  A  significant  number  of  the 
remaining  70  percent  are  operated  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  required  AD  allows  2,000  hours 
time-in-service  (TIS)  before  mandatory 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 


Federal  Register  /  Vol.  58.  No.  74  /  Tuesday.  April  20.  1993  /  Rules  and  RegulaUons        21243 


of  commuter-class  airplanes  involved  in 
commercial  operation  will  have  to 
accomplish  the  required  modification 
within  5  to  10  calendar  months  after  the 
required  AD  becomes  effective.  For 
private  owners,  who  typically  operate 
between  100  to  200  hours  TIS  per  year, 
this  will  allow  10  to  20  calendar  years 
before  mandatory  compliance  with  the 
required  modification. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
luider  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety; 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89.  1 1 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removmg  AD  74-24-02.  Amendment 


39-2529.  and  adding  the  following  new 
AD: 

93-07-12    Fairduld  Aircraft  (fonnwly 
Swearingea  Aircrafi  Corporation): 

Amendment  39-8544;  Docket  No.  91- 
C2-36-AD.  Supersedes  AD  74-24-02, 
Amendment  39-2529. 
Applicability:  The  following  model  and 

serial  numl)er  airplanes,  certificated  in  any 

category: 


Models 

Serial  No. 

SA22fr-T,  SA22fr- 

Alt  serial  rtumbers. 

T(B),  SA226-AT, 

and  SA226-TC. 

SA227-TT  

Tr421  through 

TT527. 

SA227-AC  

AC406,  AC415, 

AC416.  AC420 

through  AC509. 

and  AC51 1  through 

AC530. 

SA227-AT 

AT423  through 

AT524. 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  horizontal 
stabilizer  roar  spar,  which  could  result  in  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS),  unless  already  accomplished 
within  the  last  450  hours  TIS.  and  thereafter 
at  intervals  not  to  exceed  500  hours  TIS  until 
the  modification  required  by  paragraph  (b)  of 
this  AD  is  accomplished,  dye  penetrant 
inspect  the  horizontal  stabilizer  rear  spar  at 
the  left  and  right  outlx>ard  elevator  hinge 
bracket  attachment  for  cracks  in  accordance 
with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Faiichild  Aircraft 
Service  Bulletin  (SB)  226-55-005,  Issued: 
August  15, 1985.  Revised:  January  7, 1991;  or 
Fairchild  Aircraft  SB  227-55-002.  Issued: 
August  15,  1985,  Revised:  October  13, 1988, 
as  applicable. 

(b)  If  cracks  are  found  in  the  horizontal 
stabilizer  rear  spar,  prior  to  further  flight, 
repair  any  crack  in  accordance  with  a  repair 
scheme  obtained  from  the  manufacturer 
through  the  Manager.  Fort  Worth  Airplane 
Certification  Office,  at  the  address  specified 
in  paragraph  (f)  of  this  AD. 

(c)  Within  the  next  2,200  hours  TIS, 
modify  the  outboard  hinge  in  accordance 
with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  Fairchild  Aircraft 
SB  226-55-005,  Issued:  August  15, 1985. 
Revised:  January  7, 1991;  or  Fairchild 
Aircraft  SB  227-55-002,  Issued:  August  15, 
1985.  Revised:  October  13. 1988,  as 
applicable. 

(d)  The  accomplishment  of  the 
modification  required  by  paragraph  (c)  of  this 
AD  is  considered  terminating  action  for  the 
repetitive  inspection  requirement  of  this  AD. 
This  modification  may  be  accomplished  at 
any  time  prior  to  2,200  hours  TIS. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Airplane  Certification  Office.  FAA. 
Fort  Worth,  Texas  76193-0150.  The  r«quest 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Iiupector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Fort  Worth  Airplane  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Fort  Worth  Airplane 
Certification  Office. 

(g)  The  inspections  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Fairchild  Aircraft  Service 
Bulletin  226-55-005.  Issued:  August  15, 
1985,  Revised;  January  7. 1991;  or  Fairchild 
Aircraft  Service  Bulletin  227-55-002.  Issued: 
August  15, 1985,  Revised:  October  13, 1988, 
as  applicable.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Fairchild  Aircraft,  P.O.  Box 
790490.  San  Antonio.  Texas  78279-0490. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region.  Office  of  the  Assistant  Chief  Counsel, 
room  1558.  601  E.  12th  Street,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

(h)  This  amendment  (39-8544)  supersedes 
AD  74-24-02.  Amendment  3»-2529. 

(i)  This  amendment  (39-8544)  becomes 
effective  on  May  28, 1993. 

Issued  in  Kansas  City,  Missouri,  on  April 
12,  1993. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircrafi  Certification  Service. 

jFR  Doc.  93-9150  Filed  4-19-93;  8:45  am) 

BILUNG  COOe  4C10-1S-P 


14  CFR  Part  39 

[Docket  No.  92-NM-67-AO:  Amendmwit 
39-6547;  AD  93-07-15] 

Airworthiness  Directives;  Boeing 
Models  707,  727,  737,  747.  and  757 
Series  Airplanes;  and  McDonnell 
Douglas  Models  DC-8,  DC-9,  and  DC- 
10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTJON:  Final  rule. 

SliMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Boeing  and  McDonnell 
Ciouglas  airplanes,  that  currently 
requires  certain  operational  and 
equipment  changes  and  design 
modifications  to  be  accomplished  to 
maximize  fire  detection  and  protection 
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in  main  deck  cargo  compartments.  The 
existing  rule  was  issued  based  on  the 
FAA's  determination  that  the  existing 
Class  B  cargo  compartment  firefighting 
procedures  and  Bre  protection  features 
were  inadequate,  and  could  result  in  the 
loss  of  an  airplane.  This  amendment 
requires  certain  design  modifications 
and  operational  requirements  to  ensure 
an  adequate  level  of  safety  on  airplanes 
with  Class  B  cargo  compartments.  This 
amendment  is  prompted  by  comments 
from  the  public  and  additional 
information  received  after  issuance  of 
the  existing  AD. 

EFFECTIVE  DATE:  May  2. 1993. 

AOOAESSES:  Information  pertaining  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administretion  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
Transport  Airplane  Directorate,  3229  E. 
Spring  Street.  Long  Beach.  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street  NW.,  suite  700. 
Washington,  DC 

FOR  FURTHER  INFORa<ATK)N  CONTACT:  For 
information  concerning  Boeing 
airplanes,  contact  Ms.  Susan  Letcher, 
Aerospace  Engineer.  Seattle  Aircraft 
Certification  Office,  Systems  and 
Equipment  Branch.  Ah4M-130S,  FAA. 
Transport  Airplane  Directorate.  1601 
Und  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206) 227-2670, 
fax  (206)  227-1181.  For  information 
concerning  McDonnell  Douglas 
airplanes,  contact  Mr.  Kevin  Kuniyoshi, 
Aerospace  Engineer,  Los  Angeles 
Aircraft  Certification  Office, 
Mechanical/Environmental  and 
Crashworthiness  Section,  ANM-131L, 
FAA.  Transport  Airplane  Directorate, 
3229  E.  Spring  Street.  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5337;  fax  (310)  988-5210. 

SUPPt.EIIENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-10-02.  Amendment  3»-6986  (56  FR 
20529.  May  6, 1991),  which  is 
applicable  to  various  Boeing  and 
McDonnell  Douglas  airplanes,  was 
published  in  the  Federal  Register  on 
August  17, 1992  (57  FR  36918).  The 
action  proposed  to  require  certain 
design  modiRcations  and  operational 
requirements  to  ensure  an  adequate 
level  of  safety  on  airplanes  with  Class  B 
cargo  compartments. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 


Response  to  Conunenters 

One  commenter  supports  the 
proposal,  especially  the  decision  to 
delete  the  previous  requirement  for  use 
of  a  flrefighter.  This  commenter 
considers  that,  although  conversion  to 
the  Class  C  cargo  compartment 
configuration  will  provide  the  greatest 
level  of  safety,  the  options  proposed  by 
the  FAA  in  this  rulemaking  action 
provide  a  more  acceptable  and  practical 
choice  for  the  affected  industry. 

Several  commenters  are  concerned 
about  the  worldwide  impact  of  the 
proposed  rule.  These  commenters 
recommend  that  the  FAA  coordinate  the 
proposal  with  the  Joint  Aviation 
Authorities  (JAA)  and  Transport  Canada 
Aviation.  The  FAA  notes  that  it  has 
worked,  and  will  continue  to  work,  very 
closely  with  these  organizations  in  the 
development  of  rulemaking  concerning 
combi-configured  ("Combi")  airplanes 
and  their  operations. 

Two  commenters  recommend  that  a 
separate  AD  be  issued  that  would  apply 
only  to  narrow-body  airplanes.  A 
separate  AD  could  take  into  account  all 
of  the  differences  between  narrow-body 
and  wide-body  operations,  and  specify 
only  those  requirements  that 
speciBcally  pertain  to  narrow-body 
airplane  configurations  and  operations. 
Such  an  action  also  would  make  for  an 
AD  that  would  be  considerably  easier  to 
read.  The  FAA  disagrees.  The  threat  of 
an  uncontrolled  fire  is  equivalent  for 
both  narrow-body  and  wide-body 
airplanes.  The  FAA  recognizes  that  the 
solutions  may  differ  based  on  size  of  the 
airplane  and  airline  route  structure; 
however,  it  is  impractical  to  address 
earJi  operator's  unique  circumstance  in 
this  AD  or  through  a  collection  of  AD's. 
due  to  the  varied  airplane  types  and 
route  structures. 

The  options  offered  in  this  rule  apply 
equally  to  both  narrow-body  and  wide- 
body  airplanes.  Operators  who  need  to 
tailor  certain  of  the  requirements  for 
various  operations  may  apply  for 
alternative  methods  of  compliance  with 
the  rule,  under  the  provisions  of 
paragraph  (d). 

One  commenter  requests  that  the  rule 
be  revised  to  require  specifically  that 
safety  equipment  be  located  in  the 
passenger  cabin,  outside  of  the  cargo 
compartment.  The  FAA  agrees  with  the 
commenter's  suggestion  that  certain 
equipment  be  located  outside  of  the 
cargo  compartment,  but  does  not 
consider  that  a  revision  to  the  rule  is 
necessary.  Paragraph  (b)  of  the  rule  does 
require  that  protective  garments  and 
protective  breathing  equipment  (PBE)  be 
located  outside  of  the  cargo 
compartment;  additionally,  paragraph 


(a)  of  the  rule  requires  that  portable  fire 
extinguishers  be  located  such  that  they 
are  readily  available  for  use  in  the  cargo 
compartment.  In  fact,  the  FAA 
previously  has  required  that,  for 
compliance  with  AD  89-18-12  Rl 
(Amendment  39-6557  (55  FR  11163. 
March  27. 1990)1.  a  portion  of  the 
extinguishers  must  be  located  outside  of 
the  cargo  compartment  for  ready  access. 
The  FAA  will  continue  to  require  that 
a  number  of  the  extinguishers  be  located 
in  the  passenger  compartment,  unless 
adequate  data  can  be  submitted  to 
support  a  different  location. 

Several  commenters  note,  and  agree 
with,  the  FAA's  previous  acceptance  of 
certain  existing  smoke  detection 
systems  in  meeting  the  intent  of  the 
"one-minute  detection"  requirement  of 
the  rule.  (The  intent  of  this  requirement 
was  explained  in  detail  in  the  preamble 
to  the  notice.)  The  FAA  points  out, 
however,  that  operators  should  be  aware 
that  acceptance  of  these  systems  for  the 
purposes  of  this  rule  does  not 
necessarily  constitute  compliance  with 
FAR  25.858  ("Cargo  compartment  fire 
detection  systems"). 

Two  commenters  question  the 
differences  in  wording  appearing  in  the 
proposed  rule  concerning  the  personnel 
required  to  perform  the  preflight 
inspection.  These  commenters  point  out 
that  paragraph  (a)(1)  would  require  that 
a  "flight  deck  crewmember"  perform  the 
inspection,  whereas  paragraphs 
(b)(3)(ix)  and  (b)(4)(xi)  would  require 
that  a  "crewmember"  perform  the 
inspection.  Because  of  these  differences, 
operators  would  be  required  to  make 
two  different  revisions  to  the  Airplane 
Fight  Manual  (AFM).  One  of  the 
commenters  requests  that  paragraph 
(a)(1)  be  modified  to  allow  a 
"crewmember,"  rather  than  a  "flight 
deck  crewmember,"  to  perform  the 
preflight  inspection.  The  FAA  does  not 
concur  that  a  change  in  the  wording  of 
the  rule  is  warranted.  At  this  point,  the 
requirement  of  paragraph  (a)(1)  should 
have  been  implemented  on  existing 
airplanes  by  May  3, 1991.  in  accordance 
with  the  existing  rule,  AD  91-10-02. 
Although  compliance  with  paragraph 
(b)  is  not  required  for  several  years  after 
the  effective  date  of  this  final  rule, 
operators  have  the  option  to  comply 
directly  with  individual  portions  of 
paragraph  (b)  prior  to  the  compliance 
date.  Operators  should  recognize  that 
compliance  with  the  paragraph  (b)(3)(ix) 
or  (b)(4)(xi)  requirement  supersedes  the 
paragraph  (a)(1)  requirement.  In 
addition,  the  paragraph  (b)  requirement 
is  considered  "relieving,"  as  it  allows 
any  crewmember  to  perform  the 
preflight  inspection,  whereas  paragraph 
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(a)  allows  only  a  flight  deck 
crewmember  to  perform  the  insj>ection. 

Another  commenter  states  that  the 
preflight  inspection  requirements  of 
proposed  paragraphs  (a)(1).  (b)(3)(ix). 
and  (b){4)(xi)  would  be  more 
appropriately  placed  in  the  Normal 
Procedures  section  (Section  3)  of  the 
AFM,  rather  than  in  the  Limitations 
section.  This  commenter  considers  that 
it  is  inappropriate  to  put  this 
information  in  the  Limitations  section 
because  it  does  not  meet  the  intent  of 
FAR  25.1583  ("Operating  limitations"). 
The  commenter  states  that  these 
requirements  of  the  rule  also  restrict  the 
operators  in  the  development  of  their 
operations  manuals.  The  FAA  does  not 
concur.  The  preflight  inspection  is 
appropriate  in  the  Limitations  section  of 
the  AFM  because  it  is  a  fli^t  crew  duty, 
in  accordance  with  FAR  25.1583(d). 
Although  paragraphs  (b)(3)(ix)  and 
(b)(4)(xi)  allow  any  crewmember  to 
perform  the  inspection,  the  pilot 
remains  the  individual  responsible  for 
safe  operation  of  the  airplane  in 
accordance  with  FAR  91.3 
("Responsibility  and  authority  of  the 
pilot  in  command")  and.  therefore,  is 
responsible  for  ensuring  that  the 
preflight  inspection  is  properly 
conducted.  Specific  reminders  to  this 
effect  are  included  in  the  final  rule  as 
Notes  1,  2.  and  3. 

Another  commenter  requests  that 
proposed  paragraphs  (a)(1),  (b)(3)(ix). 
and  {b)(4)(xi)  be  revised  to  allow 
insertion  of  a  copy  of  the  AD  into  the 
AFM  as  an  option  to  revising  the  AFM 
to  reflect  the  preflight  inspection 
requirement.  The  FAA  does  not  concur. 
Compliance  with  paragraph  (b)  of  the 
rule  reouires  additional  modifications  to 
the  flight  manual,  depending  upon  the 
option  selected.  The  necessary  revisions 
to  the  flight  manual  to  accommodate  the 
new  equipment  and  procedures  could 
not  be  adequately  communicated  by 
inserting  a  copy  of  the  AD  in  the  AFM. 

One  commenter  requests  that 
proposed  paragraph  (a)(2)(iv)  be  revised 
to  delete  the  reouirement  for  two-sided 
access  to  loaded  pallets  or  containers. 
Another  commenter  requests  that  the 
placard  that  would  be  required  by  the 
same  paragraph  be  revised  to  consider 
"the  top  and  one  side"  of  a  loaded 
pallet/container  as  equivalent  to  "two- 
sided  access"  for  airplanes  such  as  the 
Boeing  Model  727  and  Model  737.  The 
FAA  does  not  concur  with  the  request 
to  delete  the  requirement.  The  FAA 
considers  two-sided  access  to  be  an 
important  requirement  to  ensure  that 
adequate  access  is  available  for  the 
remote  instance  when  manual 
firefighting  is  required.  The  FAA  does 
consider  that  the  top  and  one  side  of  a 


loaded  pallet/container  could  be 
acceptable  as  two-sided  access  in 
certain  cases,  based  on  size  of  the 
airplane,  nature  of  the  airline  operation, 
and  incorporated  fire  protection 
features;  however,  the  FAA  does  not 
concur  that  such  a  provision  should 
apply  universally  to  all  airplanes. 
Insertion  of  such  a  provision  in  the  rule 
is  impractical.  In  the  past,  the  FAA  has 
allowed  the  top  and  one  side  of  palleted 
cargo  and  containere  to  be  considered 
two-sided  access  as  an  alternative 
method  of  compliance  with  AD  89-18- 
12  Rl.  The  FAA  will  continue  to 
recognize  that  acceptable  alternative 
methods  of  compliance  that  allow  such 
a  provision  could  be  acceptable  on  a 
case-by-case  basis;  operators  may  apply 
for  the  use  of  such  methods  under  the 
provisions  of  paragraph  (d)  of  the  final 
rule. 

Several  commenters  request  that  the 
proposed  30-month  compliance  period 
for  the  requirements  of  paragraph  (b)  be 
extended.  The  commenters  indicate  that 
modification  kits  for  the  Boeing  Model 
747-100,  747-200  and  747-300  series 
airplanes  will  not  be  available  from  the 
manufacturer  until  August  1993,  at 
which  time  the  kits  will  be  produced  at 
a  rate  of  only  three  per  month.  Likewise, 
modification  kits  for  the  Boeing  Model 
747-400  series  airplanes  will  not  be 
available  until  August  1994.  In  light  of 
this  schedule,  the  commentera  request 
that  the  compliance  period  be  extended 
to  allow  5  years  after  kit  availability  for 
airlines  to  schedule  modification  of 
their  airplanes;  this  would  amount  to  a 
3-  to  4-year  extension  beyond  the 
proposed  30-month  compliance  period. 
One  commenter  also  requests  more 
flexibility  in  the  schedule  for 
modification  implementation  on  Boeing 
Model  747-400  series  airplanes  because 
of  related  improvements  that  have 
already  been  implemented  on  these 
airplanes.  Upon  review  of  this  new  data 
provided  by  the  commenters,  the  FAA 
conciirs  that  additional  time  can  be 
provided  for  compliance.  The  proposed 
30-month  compliance  period  was  based 
on  initial  estimates  of  die  time  required 
to  design,  produce,  and  install 
modifications  on  Boeing  Model  747 
series  Combi  airplanes,  for  which  the 
required  modifications  were  considered 
to  be  the  most  extensive.  Based  onthe 
production  schedule  for  the 
modification  kit  for  these  as  well  as 
other  airplanes,  the  FAA  now  considers 
that  the  proposed  30-month  compliance 
period  is  insufficient.  The  FAA  does  not 
concur,  however,  with  the  request  for 
the  extensive  delays  suggested  by  the 
commenters.  The  FAA  has  determined 
that  an  additional  12  months  will 


provide  sufficient  time  for  compliance 
without  adversely  affecting  safety.  The 
final  rule  has  been  revised  to  reflect 
this. 

Several  commentera  state  that  the 
option  of  covering  all  cargo,  in 
accordance  with  proposed  paragraph 
(b)(3),  is  not  practical.  One  commenter 
states  that  certain  noncombustible 
items,  such  as  animals,  vehicles,  and 
steel  for  oil  rigs,  are  not  fire  hazards  and 
should  not  be  required  to  be  covered. 
One  commenter  suggests  that  the  rule 
require  that  only  material  meeting 
certain  hazardous  material  criteria  be 
required  to  be  covered.  The  FAA 
conciu^  that  some  noncombustible 
cargo  may  not  need  to  be  covered, 
provided  that  it  is  not  packed  in  or 
covered  with  combustible  packing 
materials.  However,  these  situations 
must  be  considered  on  a  case-by-case 
basis.  Under  the  provisions  of  paragraph 
(d)  of  the  final  rule,  operators  can 
request  to  use  an  alternative  method  of 
compliance  with  paragraph  (b)(3)  when 
certain  cargo  types  are  carried. 

One  commenter  states  that  the  types 
of  covere  that  would  be  required  by 
proposed  paragraph  (b)(3)(i)(A)  are  hard 
to  find.  This  commenter  requests  that 
the  rule  be  delayed  until  an  adequate 
number  of  covers  are  developed  and 
manufactured.  The  FAA  doesjiot 
conciu  that  delay  of  the  rule  is 
warranted.  The  FAA  recognizes  that 
FAA-approved  cargo  covere  are  not 
readily  available  at  this  time.  However, 
the  compliance  time  for  the  relevant 
portion  of  the  final  rule  provides 
adequate  time  to  develop  and 
manufacture  covers  or  containere  that 
comply  with  this  requirement. 

One  commenter  recommends  that 
aural  and  visual  warnings  that  would  be 
required  by  proposed  paragraph  (b)(3) 
be  limited  to  the  flight  deck  in  order  to 
prevent  unnecessary  alarm  to  the 
passengere,  particularly  in  the  case  of 
false  alarms.  The  FAA  disagrees. 
Although  the  FAA  acknowledges  that 
warning  signals  may  alarm  passengere. 
the  FAA  considere  that  the  warning 
signal  in  the  passenger  com{>artment  is 
necessary  in  order  to  alert  the  flight 
attendants  so  that  procedures  for 
responding  to  alarms  can  be  initiated. 

Several  commentera  disagree  with  the 
quantities  of  PBE  that  would  be  required 
by  proposed  paragraphs  (b)(3)(viii)(B) 
and  (b)(4)(x)(B).  Several  commentera 
submitted  data  that  would  support 
specific  reductions  in  the  PBE 
requirement.  The  FAA  agrees  that,  in 
certain  cases,  this  Quantity  could  be 
reduced  without  adversely  impacting 
safety.  The  quantity  of  PBE  as  proposed 
was  based  on  a  120-minute  divereion 
scenario;  the  proposed  amount  was 
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considered  to  be  warranted  in  order  to 
allow  sufficient  PBE  for  one  person  to 
monitor  the  Bre  continuously 
throughout  the  diversion,  and  an 
additional  30  minutes  of  PBE  for  a 
second  person.  The  FAA  does  not 
consider  that  it  is  necessary  to  revise  the 
MMcific  requirsments  in  paragraphs 
(b)(3)(viii){B)  and  tt))(4)(x)(B),  however. 
The  FAA  may  consider  accepting 
requests  for  the  use  of  reduced 
quantities  of  PBE  in  certain  operations, 
based  on  the  Bre  protection  features 
provided  and  maximum  diversion  times 
expected.  Under  the  provisions  of 
paragraph  (d)  of  the  final  rule,  operators 
may  request  such  reductions  through 
apphcations  for  alternative  methods  of 
compliance. 

Several  commenters  request  the  rule 
be  revised  to  reduce  the  required 
quantity  of  halon  extinguisnant,  water 
extinguishers,  and  protective  garments. 
In  particular,  one  commenter 
recommends  that  proposed  paragraph 
(b)(3)  of  the  rule  specifically  not  require 
water  extinguishers.  This  commenter 
notes  that  it  would  be  unrealistic  to 
require  water  to  be  applied  directly  to 
the  burning  material,  especially  since 
the  cargo  would  be  under  a  cover  or  in 
a  container.  The  commenter  further 
notes  that  water  runoff  could  also 
damage  the  electrical  systems  in  the 
cargo  compartment.  The  FAA  concurs 
that  the  number  of  halon  and  water 
extinguishers  could  be  reduced  on  a 
case-by-case  basis,  depending  on  the 
method  of  compliance  selected  and 
individual  airlijie  operational 
considerations.  Operators  who  can 
adequately  justify  such  reductions  may 
request  such  relief  through  alternative 
methods  of  compliance,  in  accordance 
with  paragraph  (d)  of  the  rule.  The  FAA 
does  not  concur,  however,  with  a 
reduction  in  the  requirement  for  two 
sets  of  protective  garments.  The  FAA 
considers  that  this  number  of  protective 
garments  is  essential  In  the  event  that 
manual  intervention  becomes  necessary 
and  a  second  person  is  required  to  assist 
in  Brefighting  duties. 

One  commenter  requests  that  the  rule 
be  revised  to  provide  relief  from  some 
of  the  requirements  of  paragraph  (b)(3), 
including  the  illumination,  smoke 
barrier,  crew  training,  and  flight  test 
requirements.  The  FAA  cannot  concur 
since  this  commenter  provided  no  data 
to  substantiate  the  request.  Under  the 
provisions  of  paragraph  (d)  of  the  final 
rule,  any  operator  who  requires  "relief 
of  any  type  fit>m  the  requirements  of 
this  rule  has  the  opportunity  to  apply 
for  the  use  of  an  alternative  method, 
provided  that  adequate  supporting  data 
to  justify  such  a  request  is  submitted 
with  the  application. 


One  commenter  points  out  that 
proposed  paragraph  (b)(3)(iv)(B)  should 
be  corrected  to  read  ".05  foot  candle," 
rather  than  "5  foot  candles."  The  FAA 
concurs.  The  same  error  occurred  in 
paragraph  (bM4)(vi)(B).  The  final  rule 
has  been  corrected  to  reflect  this. 

Two  commenters  request  clarification 
of  proposed  paragraph  (b)(4)(v),  which 
would  require  operatora  to  demonstrate 
that  critical  systems  in  the  cargo 
compartment  are  adequately  protected 
fitjm  fire.  These  commentera  point  out 
that,  in  the  preamble  to  the  notice,  the 
FAA  stated  that  it  had  originally 
intended  to  allow  crewmembers  first  to 
confirm  the  presence  of  fire  on  alarm  by 
looking  into,  and  possibly  entering,  the 
cargo  compartment  prior  to  release  of 
the  halon.  (This  procedure  was 
considered  primarily  in  recognition  of 
the  fact  that  the  likelihood  of  a  false 
alarm  is  considerably  higher  than  that  of 
a  real  fire.)  Because  this  act  of 
"manually"  confirming  the  fire  would 
delay  release  of  the  halon,  the  proposed 
rule  would  require  that  operators 
demonstrate  that  critical  systems  in  the 
cargo  compartment  would  not  be 
compromised  in  that  period  of  time 
prior  to  halon  release  and  effectiveness. 
However,  the  FAA  also  indicated  that 
automatic  release  of  halon  on  alarm, 
without  manual  confirmation,  might  be 
required  to  compensate  for  this  if 
adequate  protection  could  not  be 
demonstrated.  Regardless  of  the 
procedure  for  halon  release  (automatic 
discharge  or  confirmation),  adequate 
protection  of  critical  systems  in  the 
cargo  compartment  must  be  validated. 

In  view  of  this,  one  commenter 
reauests  that  the  automatic  release  of 
halon  procedure  not  be  permitted,  since 
false  alarms  often  occur  when  carrying 
cargo  such  as  animals,  vegetables,  and 
flowers.  In  response  to  this  commenter's 
concern,  the  FAA  recognizes  that  the 
likelihood  of  a  false  alarm  is  much 
greater  than  that  of  a  real  fire.  The  FAA 
considers  that  automatic  halon  release, 
would  be  required  only  if  adequate 
protection  could  not  be  demonstrated  to 
ensure  timely  release  of  halon  before 
damage  to  critical  systems  occurs.  If 
adequate  protection  of  these  systems  is 
demonstrated,  automatic  release  would 
not  be  reouired. 

Along  uiis  same  line,  another 
commenter  questions  whether  the  FAA 
would  consider  an  acceptable 
"automatic"  halon  release  procedure  to 
be  "the  release  of  halon  immediately  by 
crew  procedure  upon  smoke  detection 
indication  and  confirmation."  The  FAA 
responds  to  this  commenter  by 
indicating  that  it  currently  does  not 
consider  manual  release  of  halon  on 
alarm  to  constitute  "automatic"  release. 


However,  if  adequate  supporting  data 
were  submitted  to  the  FAA  to 
demonstrate  that  manual  release  of 
halon  by  crew  procedure  would  not 
cause  a  delay  in  halon  discharge  and 
would  not  result  in  damage  to  critical 
systems,  the  FAA  would  be  wiUing  to 
consider  it  as  an  alternative  meth(xl  of 
compliance  with  the  relative  portion  of 
the  rule.  Operators  interested  in  using 
such  an  alternative  method  should 
review  the  provisions  of  paragraph  (d) 
of  the  final  rule. 

One  commenter  requests  that  the  rule 
be  revised  to  provide  an  additional 
option  that  would  allow  the  halon 
protection  system  to  be  reduced  to  60 
minutes,  provided  that  the  maximum 
diveraion  was  always  within  90 
minutes.  Proposed  paragraph  (b)(4) 
offers  operators  an  option  to  install  only 
a  90-minute  halon  protection  system. 
The  FAA  does  not  concur.  The  90- 
minute  halon  system,  along  with  the 
associated  required  design  and 
operational  changes,  was  intended  to 
provide  protection  for  divereions  up  to 
120  minutes.  In  developing  the  rule,  the 
FAA  surveyed  Combi  operatora 
worldwide;  based  on  data  received  from 
this  survey,  the  FAA  determined  that 
only  10%  of  Combi  flight  time  would  be 
beyond  90  minutes  of  a  suitable  landing 
in  the  event  of  a  fire.  Therefore,  a  90- 
minute  halon  system  would  provide  full 
halon  coverage  through  the  aiversion  in 
most  cases.  Conversely,  almost  30%  of 
Combi  flight  time  would  be  beyond  60 
minutes  of  a  suitable  landing,  leading  to 
a  much  higher  probability  that 
diversions  will  not  have  full  halon 
coverage.  The  commenter  submitted  no 
specific  operational  data  to  support  the 
reduction  in  halon  proposed.  However, 
under  the  provisions  of  paragraph  (d)  of 
the  final  rule,  operatora  may  request  the 
use  of  an  alternative  method  of 
compliance  with  the  rule,  provided  that 
data  submitted  adequately  supports  the 
request. 

Several  other  commentera  recommend 
that  an  additional  option  be  provided  in 
the  rule  to  allow  for  the  installation  of 
a  60-minute  halon  system,  provided  that 
the  crew  is  trained  in  acconlance  with 
the  firefighter  requirements  specified  by 
the  Joint  Aviation  Authorities  (JAA). 
The  FAA  does  not  concur.  As 
previously  stated,  a  survey  of  current 
Combi  operations  has  shown  that  almost 
30%  of  Combi  flight  time  would  be 
more  than  60  minutes  from  a  suitable 
landing.  The  FAA  has  previously 
determined  that  manual  firefighting  is 
ineffiective  and  should  only  be 
attempted  as  a  last  resort;  therefore, 
additional  training  to  fight  fires  would 
not  sufHciently  ofTset  the  reduced  safety 
of  a  60-minute  halon  system. 
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One  coramenter  requests  that  the  rule 
be  revised  to  delete  the  special 
illumination  criteria  specified  in 
proposed  paragraph  (b)(4)(vi).  The  FAA 
disagrees.  A  certain  level  of  lighting  is 
required  for  confimiing  the  presence  of 
a  fire  in  the  cargo  compartment,  and  for 
monitoring  the  compartmeot  after  an 
alarm.  Some  existing  lifting  s^'stems 
may  be  adequate  to  meet  the  intent  of 
the  requiTBment.  Operators  interested  in 
using  existing  lighting  may  request 
approval  of  the  use  of  an  alternative 
method  of  compliance  with  the  rule,  in 
accordance  with  paragraph  {d)  of  the 
Bnal  rule, 

One  commenter  requested  relief  from 
the  illumination  requirement  of 
proposed  paragraph  (b)(3)(iv)  for 
narrow-body  airplanes.  Because  of  the 
configuration  of  the  cargo  compartment 
on  narrow-body  airplanes,  the  only 
pathwray  in  the  compartment  is  fore  and 
aft  along  the  left  sidewall  of  the 
compartment;  in  all  configurations,  this 
pathway  is  "defined"  by  the  cargo  and 
containers.  The  commenter  states  that, 
even  with  reduced  visibility,  a 
crewmember  monitoring  the 
compartment  could  easily  navigate  by 
touch.  Further,  additional  illumination 
is  provided  during  daylight  hours  from 
windows  with  raised  shades.  The  FAA 
does  not  concur  with  the  commenter's 
request.  The  FAA  has  determined  that  a 
certain  level  of  lighting  is  required  for 
adequately  monitoring  the  cargo 
compartment.  The  FAA  does 
acknowledge,  however,  that  some 
existing  lighting  on  certain  airplane 
configurations  may  be  acceptable  to 
meet  the  intent  of  the  rule.  Operators 
who  consider  that  the  current 
configuration  of  their  airplanes  meet 
this  intent,  may  supply  substantiating 
data  to  the  FAA  through  the  alternative 
method  of  compliance  provisions  of 
paragraph  (d)  of  the  final  rule. 

One  commenter  points  out  that 
paragraph  (b)(4KJi)  should  reference 
Amendmrat  "25-54,"  rather  than 
Amendment  "25-4."  The  FAA 
acknowledges  this  publication  error. 
The  final  rule  has  been  revised  to  reflect 
the  correct  amendment  number. 

In  addition,  another  publication  error 
was  identified  in  paragraph  {b)(4)(x)(B). 
The  Technical  Standard  Order  (TSO) 
referenced  in  that  paragraph  should  be 
TSO  "C-116."  rather  than  "C-16."  The 
final  rule  has  been  corrected  to  reflect 
this. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  choo^  will 


neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

CostlnqMct 

There  are  approximately  278  Boeing 
Models  707.  727.  737, 747.  and  757 
series  airplanes  and  124  McDonnell 
Douglas  Model  DC-8,  DC-9,  and  DC-10 
series  airplanes  of  the  affected  design  in 
the  worldwide  fleet.  It  is  estimated  that 
approximateiy  80  Boeing  Model  707, 
727.  737.  747.  and  757  series  airplanes, 
and  79  McDonnell  Douglas  Model  DC- 
8.  DC-0,  and  DC-10  series  airplanes,  of 
U.S.  registry  have  been  certificated  to 
operate  vrith  a  Class  B  main  deck  cargo 
compartment.  Many  of  these  airplanes 
are  operated  permanently  in  the  all- 
passenger  configuration  and.  therefore, 
are  not  affected  by  this  rule. 
Approximately  40  of  these  airplanes  are 
currently  operated  by  U.S.  operators  in 
the  mixed  cargo/ passenger  configuration 
and  are  affected  by  this  amendment. 

The  design  alternative  selected  by  the 
operator  and  the  type  of  airplane  will 
have  a  significant  impact  on  the  cost  of 
complying  with  this  AD.  The  highest 
cost  option  is  expected  to  be  the 
conversion  to  a  Class  C  compartment,  as 
defined  in  paragraph  (bMl)  of  this 
proposal.  A  conservative  cost  estimate 
for  incorporating  the  extended  halon 
option  into  Boeing  Model  747  airplanes, 
based  upon  costs  of  required  materials, 
labor,  and  testing,  is  $2,000,000  per 
airplane.  A  conservative  estimate  for 
incorporating  the  blanket/container 
option  on  Boeing  Model  747  airplanes, 
based  upon  the  costs  of  required 
materials,  labor,  and  testing,  is 
$200,000. 

The  FAA  is  not  aware  of  any  U.S. 
Model  747  Combi  operators.  Most  U.S.- 
registered  Combis  are  Boeing  Models 
727  and  737  airplanes  operated  in 
Alaska.  The  FAA  previously  has  granted 
these  operators  alternative  methods  of 
compliance  with  AD  89-18-12  Rl. 
These  alternative  methods  of 
compliance  are  acceptable  to  meet  the 
intent  of  this  amendment  as  well. 
TTierefore.  this  AD  should  incur  no 
additional  cost  on  U.S  operators. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Pohcies  and 
Procedures  (44  FR  11034,  February  26. 
1970);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "AOORESSES." 

List  of  Subfects  in  14  CFR  PaH  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  anronds  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App  1354(a),  1421 
and  142J.  49  U.SX1  106{gJ;  and  14  CFR 
11.89, 

f  39.1 3    lArowtdMl} 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6986  (56  FR 
20529.  May  6.  1991)  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-8547.  to  read  as  followrs: 

93-07-lS  BMii«  mad  McOsueU  Rii^m: 

Amendment  39-8547,  Docket  Na  92- 
NM-67-AD.  SupenedM  ADei-10-02. 
Amendoieat  39-6986. 
AppiicabiUty:  Boeing  Models  707, 727. 
737.  747.  and  757  series  airplanes  and 
McDonnell  Douglas  Models  DC-a,  DC-9.  and 
DC-10  series  airplanes;  equippad  with  a 
main  deck  Class  B  car^o  oompartment,  as 
defined  by  Federal  Aviation  Regulations 
(FAR)  25 AS  7(b)  or  its  predecessors,  with  a 
votume  axcaeding  200  cubic  feet:  csrtiricated 
in  aoy  category. 

Compliance:  Required  as  indicated,  uniacs 
accomplished  previously.  To  minimize  the 
hazard  associatad  %rith  a  main  deck  Class  B 
cargo  compartment  Tire,  accomplish  the 
following: 

(a)  Within  one  year  after  May  3. 1990  (tha 
effective  date  of  Amendment  39-6557,  AD 
89-18-12  Rl),  or  prior  to  carrying  cargo  in 
a  Class  B  caigo  compattnient,  whichever 
occurs  later,  accomplish  the  followii^  in 
acconlance  with  the  appropriate  technical 
data  approved  by  the  Manager.  Saattla 
Aircraft  Certificatioa  Office  {bit  aflectsd 
Boeing  series  airplanes),  FAA,  Transport 
Alrpiaoa  Oiiactorate;  or  the  Managar.  Los 


2124a         Federal  Regiater  /  Vol.  58.  No.  74  /  Tuesday,  April  20,  1993  /  Rules  and  Regulations 


Angeles  Aircraft  Certificatioii  Office  (for 
affected  McDonnell  Douglaa  series  airplanes), 
FAA,  Transport  Airplane  Directorate: 

(1)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Plight  Manual 
(AFM)  to  include  the  following: 

FOR  EACH  FUGHT  IN  WHICH  CARGO  IS 
TRANSPORTED  IN  THE  CLASS  B  CARGO 
COMPARTMENT: 

Prior  to  flight,  a  flight  deck  crewmember 
must  make  a  visual  inspection  throughout 
the  Qass  B  cargo  compartment  to  verify 
access  to  cargo  and  the  general  fire  security 
of  the  compartment  after  the  cargo  door  is 
closed  and  secured. 

Not*  1:  This  visual  inspection  is  in  no 
manner  intended  to  relieve  the  pilot  of  his/ 
her  responsibility  to  ensure  safe  operation  of 
the  airplane,  as  required  by  FAR  91.3. 

(2)  Incorporate  the  following  systems  and 
equipment: 

(i)  Provide  a  minimum  of  48  lbs.  Halon 
1211  fire  extinguishant,  or  its  equivalent,  in 
portable  fire  extinguisher  bottles  readily 
available  for  use  in  the  cargo  compartment. 
At  least  two  bottles  must  be  a  minimum  of 
16  lb.  capacity. 

(ii)  Provide  at  least  two  Underwriters 
Laboratories  (UL]2A  (2>/t  gallon)  rated  water 
portable  fire  extinguishers,  or  its  equivalent, 
adjacent  to  the  cargo  compartment  entrance 
for  use  in  the  compartment. 

(iii)  Provide  a  means  for  two-way 
communication  between  the  flight  deck  and 
the  interior  of  the  cargo  compartment. 

(iv)  Install  placards  in  conspicuous  plac8(s) 
within  the  cargo  compartment  clearly 
defining  the  cargo  loading  envelope  and 
limitations  that  provide  sufficient  access  of 
sufficient  width  for  firefighting  along  the 
entire  length  of  at  least  two  sides  of  a  loaded 
pallet  or  container.  Amend  the  appropriate 
Weight  and  Balance  and  loading  instructions 
by  description  and  diagrams  to  include  this 
information. 

(3)  Incorporate  the  following  systems  and 
equipment: 

(i)  Provide  appropriate  protective  garments 
stored  adjacent  to  the  cargo  compartment 
entrance. 

(ii)  Provide  a  minimum  of  30  minutes  of 
protective  breathing.  This  equipment  must 
meet  the  requirements  of  Technical  Standard 
Order  (TSO)  C-116.  Action  Notice  8150.2A, 
or  equivalent,  and  be  stored  adjacent  to  the 
cargo  compartment  entrance. 

(b)  Within  42  months  after  the  effective 
date  of  this  AD,  or  prior  to  carrying  cargo  in 
a  Class  B  ca.'go  compartment,  whichever 
occxirs  later,  accomplish  the  requirements  of 
either  paragraph  (b)(1),  (b)(2),  (b)(3),  or  (b)(4) 
of  this  AD: 

(1)  Option  1 :  Modify  the  Class  B  cargo 
compartment  to  comply  with  the 
requirements  for  a  Class  C  cargo 
compartment,  as  defined  in  FAR  25.855 
(Amdt.  25-60).  25.857(c),  and  25.858  (Amdt. 
25-54). 

(2)  Option  2:  Modify  all  main  deck  Qass 
B  cargo  compartments  to  require  the 
following  placard  installed  in  conspicuous 
locations  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office,  FAA.  Transport 
Airplane  Directorate  (for  affected  Boeing 
series  airplanes),  or  the  Manager.  Los  Angeles 
Aircraft  Certification  Office,  FAA,  Transport 


Airplane  Directorate  (for  affected  McDonnell 
Douglas  series  airplanes),  throughout  the 
compartment: 

Cargo  carried  in  this  compartment  must  be 
loaded  in  an  approved  flame  penetration- 
resistant  container  meeting  the  requirements 
of  FAR  25.857(c)  with  ceiling  and  sidewall 
liners  and  floor  panels  that  meet  the 
requirements  of  FAR  25,  Appendix  F,  Part  III, 
(Amdt.  25-60). 

(3)  Option  3:  In  addition  to  the 
requirements  of  paragraph  (a)(2)  of  this  AD, 
accomplish  the  following  in  accordance  with 
technical  data  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (for 
affected  Boeing  series  airplanes),  or  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (for  affected  McDonnell  Douglas  series 
airplanes): 

(i)  Carriage  of  all  cargo  in  Class  B  cargo 
comptartments  must  meet  the  requirements  of 
either  paragraph  (b)(3)(i)(A)  or  (b)(3)(i)(B)  of 
this  AD: 

(A)  Cover  cargo  with  fire  containment 
covers. 

(B)  Carry  cargo  in  fire  containment 
containers. 

(ii)  Provide  a  smoke  or  fire  detection 
system  in  the  Qass  B  cargo  compartment  that 
meets  the  requirements  of  FAR  25.858 
(Amdt.  25-54)  and  also  provides  an  aural  and 
visual  warning  to  the  crewmembers  in  the 
passenger  compartment. 

(iii)  Provide  a  barrier  twtween  the  Class  B 
cargo  compartment  and  the  passenger 
compartment  to  prevent  the  penetration  of 
smoke  or  flames  from  the  cargo  compartment 
into  the  passenger  compartment.  The  barrier 
must  extend  from  the  cargo  compartment 
floor  to  the  upper  crown  area  of  the  fuselage, 
and  from  the  right  sidewall  to  the  left 
sidewall  of  the  cargo  compartment, 
completely  isolating  the  cargo  compartment 
from  the  passenger  comjjartment.  The  barrier 
and  associated  seals/interfaces  must  meet  the 
requirements  of  FAR  25,  Appendix  F,  Part  III 
(Amdt.  25-60). 

(iv)  Provide  illumination  of  the  Oass  B 
cargo  compartment  as  specified  in 
paragraphs  (b)(3)(iv)(A)  and  (b)(3)(iv)(B)  of 
this  AD: 

(A)  General  area  illumination  of  the  cargo 
with  an  average  illumination  of  0.1  foot- 
candle  measured  at  40-inch  intervals  both  at 
one-half  the  p>allet  or  container  height,  and  at 
the  full  pallet  or  container  height,  or  as 
approved  by  the  FAA. 

(B)  Illumination  of  the  longitudinal  access 
pathways,  required  by  paragraph  (a)(2)(iv)  of 
this  AD,  with  an  average  illumination  of  .05 
foot-candle  when  measured  at  40-inch 
intervals  along  a  line  that  is  within  2  inches 
of  and  parallel  to  the  floor  centered  on  the 
pathway,  or  illumination  under  visibility 
conditions  likely  to  occur  in  the  cargo 
compartment  in  the  event  of  a  fire. 

(vj  Establish  FAA-approved  procedures 
and  training  as  sf>ecified  in  paragraphs 
(b)(3)(v)(A)  and  (b)(3)(v)(B)  of  this  AD: 

(A)  Use  and  maintenance  of  items  required 
by  paragraph  (b)(3)(i). 

(B)  Responding  to  alarms,  and  monitoring 
and  controlling  Class  B  cargo  compartment 
fires. 

(vi)  Provide  a  viewport  into  the  Class  B 
cargo  compartment  firom  the  passenger 


compartment.  The  viewport  must  be  located 
such  that  a  crewmember  can  readily  identify 
the  overall  smoke  conditions  in  the 
compartment  prior  to  entering  it. 

(vii)  Demonstrate  the  following  features 
and  functions,  specified  in  paragraphs 
(b)(3)(vii)(A).  (b)(3Mvii)(B).  and  (b)(3)(vii)(Q 
of  this  AD: 

(A)  Smoke  or  Fire  Detection  System, 
required  by  paragraph  (b)(3)(ii)  of  this  AD,  by 
flight  test. 

(B)  Prevention  of  smoke  penetration  into 
occupied  compartments  (refer  to  FAR 
25.857(b)(2)  and  25.855(e)(2)].  by  flight  test. 

(C)  Cargo  accessibility,  as  specified  in 
paragraph  (a)(2)(iv)  of  this  AD. 

(viii)  Provide  the  following  systems  and 
equipment: 

(A)  Provide  appropriate  protective 
garments  for  two  persons  stored  in  the 
passenger  compartment,  adjacent  to  the  Class 
B  cargo  compartment  entrance. 

(B)  Provide  a  minimum  of  120  minutes  of 
protective  breathing  for  one  person,  and  an 
additional  30  minutes  of  protective  breathing 
for  an  additional  person.  This  equipment 
must  meet  the  requirements  of  Technical 
Standard  Order  (TSO)  C-116,  Action  Notice 
8150.2A,  or  equivalent,  and  at  least  30 
minutes  of  the  total  protective  breathing  must 
be  stored  adjacent  to  the  Class  B  cargo 
comf>artmenl  entrance.  All  protective 
breathing  equipment  must  be  located  outside 
the  caigo  compartment. 

(ix)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following: 

FOR  EACH  FLIGHT  IN  WHICH  CARGO  IS 
TRANSPORTED  IN  THE  CLASS  B  CARGO 
COMPARTMENT: 

Prior  to  flight,  a  crewmember  who  is 
assigned  firefighting  responsibility  for  the 
flight  must  make  a  visual  inspection 
throughout  the  Qass  B  cargo  compartment 
for  familiarization,  after  the  cargo  door  ia 
closed  and  secured. 

Note  2:  This  visual  inspection  is  in  no 
manner  intended  to  relieve  the  pilot  of  his/ 
her  responsibility  to  ensure  safe  operation  of 
the  airplane,  as  required  by  FAR  91.3. 

(4)  Option  4:  In  addition  to  the 
requirements  of  paragraph  (a)(2)  of  this  AD, 
accomplish  the  following  in  accordance  with 
technical  data  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (for 
affected  Boeing  series  airplanes),  or  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (for  affected  McDonnell  Douglas  series 
airplanes): 

(i)  Provide  a  cargo  compartment  fire 
extinguishing  system  in  the  Class  B  cargo 
compartment  that  provides  an  initial  fire 
extinguishant  concentration  of  at  least  5 
percent  of  the  empty  compartment  volume  of 
Halon  1301  or  equivalent,  and  a  fire 
suppression  extinguishant  concentration  of  at 
least  3  percent  of  the  empty  compartment 
volume  of  Halon  1301  or  equivalent,  for  a 
period  of  time  not  less  than  90  minutes. 

(ii)  Provide  a  smoke  or  fire  detection 
system  in  the  Class  B  cargo  compartment  that 
meets  the  requirements  of  FAR  25.858 
(Amdt.  25-54)  and  also  provides  an  aural  and 
visual  warning  to  the  crewmembers  in  the 
passenger  compartment. 
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(iii)  Provide  a  means  from  the  flight  deck 
to  shut  off  ventilation  system  inflow  to  the 
Class  B  cargo  compartment. 

(iv)  Provide  a  barrier  between  the  Class  B 
cargo  compartment  and  the  passenger 
compartment  to  prevent  the  penetration  of 
smoke  or  flames  from  the  cargo  compartment 
into  the  passenger  compartment.  The  barrier 
must  extend  from  the  cargo  compartment 
floor  to  the  upper  crown  area  of  the  fuselage, 
and  from  the  right  sidewall  to  the  left 
sidewall  of  the  cargo  compartment, 
completely  Isolating  the  cargo  compartment 
from  the  passenger  compartment.  The  barrier 
and  associated  seals/interfaces  must  meet  the 
requirements  of  FAR  25,  Appendix  F,  Part  III 
(Amdt.  25-60). 

(v)  Provide  appropriate  protection  of  the 
cockpit  voice  and  flight  data  recorders,  and 
all  systems  or  components  required  for  safe 
flight  and  landing  of  the  airplane,  unless  it 
can  be  demonstrated  that  these  systems  are 
not  susceptible  to  damage  in  the  event  of  a 
fire  in  the  Class  B  cargo  compartment. 

(vi)  Provide  illumination  of  the  Class  B 
cargo  compartment  as  specifled  in 
paragraphs  a))(4)(vi)(A)  and  (b)(4)(vi)(B)  of 
this  AD: 

(A)  General  area  illumination  of  the  cargo 
with  an  average  illumination  of  0.1  foot- 
candle  measured  at  4D-inch  intervals  both  at 
one-half  the  pallet  or  container  height,  and  at 
the  full  pallet  or  container  height,  or  as 
approved  by  the  FAA. 

(Bj  Illumination  of  the  longitudinal  access 
pathways,  required  by  paragraph  {a)(2)(iv)  of 
this  AD.  with  an  average  illumination  of  .05 
foot -candle  when  measured  at  40-inch 
intervals  along  a  line  that  is  within  2  inches 
of  and  parallel  to  the  floor  centered  on  the 
pathway,  or  illumination  under  visibility 
conditions  likely  to  occui  in  the  cargo 
compartment  in  the  event  of  a  fire,  as 
approved  by  the  FAA. 

(vii)  Establish  FAA-approved  procedures 
and  training  for  responding  to  alarms,  and 
monitoring  and  controlling  cai^o 
compartment  fires. 

(viii)  Provide  a  vievtrport  Into  the  Class  B 
cargo  compartment  from  the  passenger 
compartment  The  viewport  must  be  located 
such  that  a  crewmember  can  readily  identify 
the  overall  smoke  conditions  in  the 
compartment  prior  to  entering  it. 

(ix)  Demonstrate  the  following  features  and 
functions: 

(A)  Fire  extinguishant  concentration, 
required  by  paragraph  (b)(4)(i)  of  this  AD,  by 
flight  test. 

(B)  Smoke  or  fire  detection  system, 
required  by  paragraph  (b)(4)(il)  of  this  AD.  by 
flight  test. 

(Q  Prevention  of  smoke  penetration  into 
occupied  compartments  (refer  to  FAR 
25.857(b)2  and  25.855(e)2],  demonstrated  by 
flight  test. 

(D)  Cargo  accessibility,  as  specified  in 
paragraph  (a)(2)(iv)  of  this  AD. 

(x)  Provide  the  following  systems  and 
equipment: 

(A)  Provide  appropriate  protective 
garments  for  two  persons  stored  in  the 
passenger  compartment,  adjacent  to  the  Class 
B  cargo  compartment  entrance. 

(B)  Provide  a  minimum  of  120  minutes  of 
protective  breathing  for  one  person,  and  an 


additional  30  minutes  of  protective  breathing 
for  an  additional  person.  This  equipment 
must  meet  the  requirements  of  Technical 
Standard  Order  (TSO)  C-116,  Action  Notice 
8150.2A,  or  equivalent,  and  at  least  30 
minutes  of  the  total  protective  breathing  must 
be  stored  adjacent  to  the  Class  B  cargo 
compartment  entrance.  All  protective 
breathing  equipment  must  be  located  outside 
the  cargo  compartment 

(xi)  Revise  the  Limitations  Section  of  the 
FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statement: 

FOR  EACH  FLIGHT  IN  WHICH  CARGO  IS 
TRANSPORTED  IN  THE  CLASS  B  CARGO 
COMPARTMENT: 

Prior  to  flight,  a  crewmember  who  is 
assigned  firefighting  responsibility  for  the 
flight  must  make  a  visual  inspection 
throughout  the  Qass  B  cargo  compartment 
for  fiamiliarization,  after  the  cargo  door  is 
closed  and  secured. 

Note  3:  This  visual  inspection  is  in  no 
manner  intended  to  relieve  the  pilot  of  his/ 
her  responsibility  to  ensure  safe  operation  of 
the  airplane,  as  required  by  FAR  91.3. 

(c)  Compliance  with  paragraph  (b)(1)  or 
(b)(2)  of  this  AD  constitutes  terminating 
action  for  the  requirements  of  paragraph  (a) 
of  this  AD.  Compliance  with  paragraph  (b)(3) 
or  (b)(4)  of  this  AD  constitutes  terminating 
action  for  the  requirements  of  paragraphs 
(a)(1)  and  (a)(3)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate  (for  affected 
Boeing  series  airplanes);  or  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate  (for 
affected  McDonnell  Douglas  series  airplanes). 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  of  the  Seattle  AGO. 
or  the  Manager  of  the  Los  Angeles  AGO.  as 
appropriate. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO  or  the  Los 
Angeles  AGO. 

Note  5:  Alternative  methods  of  compliance 
previously  granted  for  Amendment  39-6557, 
AD  89-18-12  Rl;  or  Amendment  39-6986, 
AD  91-10-02;  continue  to  be  considered  as 
acceptable  alternative  methods  of  compliance 
with  this  amendment 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
May  2, 1993. 

Issued  in  Renton.  Washington,  on  April  14 
1993. 

Darrell  M.  Pedenon, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-9183  Filed  4-19-93;  8:45  am] 
BILUNG  COOE  4»10-1>-r 


14CFRPart73 

[Airspac*  Docket  No.  92-AWF-10] 

Consolidation  of  Restricted  Areas  R- 
3107A  and  R-3107B;  Kaula  Rock,  HI 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  consolidates 
Restricted  Areas  R-3107A  and  R-3107B 
Kaula  Rock.  HI,  into  Restricted  Area  R- 
3107.  Since  the  two  existing  restricted 
areas  are  used  simultaneously,  it  is  more 
appropriate  to  consolidate  them  into 
one  area.  Additionally,  this  action 
reduces  the  time  of  designation  for 
Restricted  Area  R-3107.  This  action 
does  not  affect  the  outer  limits  or 
altitudes  of  the  restricted  airspace 
complex  as  a  whole,  or  change  the 
operating  requirements  of  the  airspace, 
EFFECTIVE  DATE:  0901  UTC.  July  22. 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Bodenhamer,  Military  Operations 
Program  Office  (ATM-420),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue.  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-3178. 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations 
consolidates  Restricted  Areas  R-3107A 
and  R-3107B  Kaula  Rock.  HI.  into 
Restricted  Area  R-3107  Kaula  Rock.  HI. 
R-3107A  is  currently  designated  for 
continuous  use  and  R-3107B  is 
designated  for  use  0700-2200  local  time 
daily,  other  times  by  NOTAM  issued  at 
least  24  hours  in  advance.  R-3107  will 
be  designated  for  use  0700-2200  local 
time  weekdays.  0700-1800  local  time 
weekends  and  holidays,  other  times  by 
NOTAM  issued  at  least  24  hours  in 
advance.  This  action  more  accurately 
reflects  usage  of  the  restricted  airspace. 
This  action  does  not  affect  the  outer 
limits  or  altitudes  of  the  restricted 
airspace  complex  as  a  whole,  or  change 
the  operating  requirements  of  the 
airspace.  I  find  that  notice  and  public 
procedure  under  5  U.S.C.  553(b)  are 
unnecessary  because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  would  not  be  particularly 
interested.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datum  83.  Section  73.31  of 
part  73  of  the  Federal  Aviation 
Regulations  was  republished  in  FAA 
Order  7400.8A  dated  March  3. 1993. 
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The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

EnvironmeDtal  Review 

This  action  does  not  alter  the 
dimensions  of  restricted  airspace,  nor  is 
the  mission  conducted  within  the 
airspace  changed.  It  consolidates  two 
existing  areas  into  one  and  reduces  the 
time  of  designation.  Accordingly,  this 
action  will  have  no  effect  on  current  air 
traffic  procedures  or  on  routing  or 
altitude  of  civil  aircraft  operations  in  the 
area.  The  FAA,  therefore,  finds  that 
there  will  be  no  significant  impact  on 
the  environment  as  a  result  of  this 
action. 

List  of  Subjects  in  14  CFR  Port  73 

Aviation  safety,  Restricted  areas. 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PAFrr  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(a),  1354(a), 
1510. 1522;  E.O.  10854;  24  FR  9565.  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.Q  106(g); 
14  CFR  11  69. 

173.31    [AiDMHtod] 

2.  Section  73.31  is  amended  as 
follows: 

R-ai07A  KauU  Rock.  HI    (Removed] 

R-3107BK«HURock,HI    (Removed] 

R-3107  Kaola  Rock,  HI    (New) 

Boundaries.  The  airspace  within  3  nautical 
miles  of  the  Island  of  Kaula  (lat.  21'39'16"N., 
long.  16<r32'20n(V.), 

Designated  altitudes,  SuifK»  to  PL  180. 

Time  of  designation.  0700-2200  local  time 
weekdays;  0700-1800  local  time  weekends 
and  holidays;  other  times  by  NOT  AM  issued 
at  least  24  hours  in  advance. 

Controlling  agency.  FAA,  Honolulu 
CERAP. 


Using  agency.  U.S.  Navy,  Commander, 
Fleet  Area  Control  and  Surveillance  Facility, 
Pearl  Harbor,  HI. 

Issued  in  Washington,  DC,  on  April  12, 
1993. 

Willis  C.  Nelson, 

Acting  Manager,  Airspace-Rules  and 
Aeronautical  Infonnation  Division. 
[FR  Doc.  93-9174  Filed  4-19-93;  8:45  am] 
MLUNQ  CODE  4*10-1»-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  365 

[Docfcat  No.  Riyi93-1-000;  Ordw  No.  550- 
A] 

Rling  Requirements  and  Ministerial 
Procedures  for  Persons  Seeking 
Exempt  Wholesale  Generator  Status; 
Order  Addressing  Motions  for 
Rehearing,  Reconsideration  artd 
Clarification;  Amending  Regulations; 
and  Interpreting  PUHCA  Section 
32(aK1) 

Issued  April  14, 1993. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Order  on  rehearing  and  motions 
for  reconsideration  and  clarification, 
amending  regulations,  and  interpreting 
PUHCA  section  32(a)(1). 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  order  to  address  motions  for 
rehearing,  reconsideration  and 
clarification  of  Order  No.  550,  the 
Commission's  final  rule  establishing 
filing  requirements  and  ministerial 
procedures  for  persons  seeking  exempt 
wholesale  generator  (EWG)  status.  The 
order  also  amends  the  regulations  to 
more  accurately  track  the  criteria  of 
section  32(a)(1)  of  the  Public  Utility 
Holding  Company  Act  of  1935,  and  to 
interpret  that  section  regarding  EWG 
determinations  for  certain  owners  and 
operators  of  eligible  facilities. 
EFFECTIVE  DATE:  This  order  is  effective 
on  April  14. 1993. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
James  H.  Douglass,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  Telephone: 
(202)  208-2143. 
SUPPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 


document  during  normal  business  hours 
in  room  3104,  at  941  North  Capitol 
Street,  NE.,  Washington,  DC  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  frtim  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  room  3104, 
941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

On  February  10, 1993.  the  Federal 
Energy  Regulatory  Commission 
(hereafter,  Commission)  adopted  a  final 
rule  establishing  filing  requirements  and 
ministerial  procedures  for  persons 
seeking  exempt  wholesale  generator 
(EWG)  status  pursuant  to  section  32  of 
the  Public  Utility  Holding  Company  Act 
of  1935  (PUHCA),  as  amended  by 
section  711  of  the  Energy  Policy  Act  of 
1992  (Energy  Policy  Act).*  Filing 
Requirements  and  Ministerial 
Procedures  for  Persons  Seeking  Exempt 
Wholesale  Generator  Status,  Order  No. 
550,  58  FR  8897  (February  18, 1993)  (as 
corrected  at  58  FR  11886  (March  1, 
1993)),  III  FERC  Stats.  &  Regs.  130,964 
(1993). 

On  March  12, 1993.  Mission  Energy 
Company  and  U.S.  Generating 
Company  *  (jointly.  Mission)  and 
Nevada  Sun-Peak  Limited  Partnership 
(Sun-Peak)  filed  motions  for 
reconsideration  and  clarification  of 
Order  No.  550.  On  March  19,  1993,  the 
National  Independent  Energy  Producers 
(NIEP)  filed  a  request  for  rehearing  of 
Order  No.  550.  The  Commission 
addresses  the  issues  raised  by  these 
parties  below.  In  addition,  the 
Commission  amends  §  365.3(a)(l)(i)  of 
the  regulations  to  more  accurately  track 
the  requirements  of  PUHCA  section 
32(a)(1),  interprets  section  32(a)(1)  with 
respect  to  two  issues  that  have  arisen  in 
individual  EWG  applications,  and 
amends  §  365.3(a)  of  the  regulations  to 


>  Public  Uw  102-4«6. 106  Stal.  2776  (1992). 

'  U.S.  Generating  Company  ha*  not  previously 
participated  in  this  proceeding.  U.S.  Generating 
Coin|>any  requests  leave  to  join  in  Mission's  raquast 
for  clahflcatioo.  The  Commission  grants  U.S. 
Generating  Company's  request 
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reflect  the  interpretations  reached 
herein. 

I.  Public  Reporting  Burden 

This  order  contains  minor,  technical 
amendments  to  §  365.3(a)  of  the 
regulations.  The  amendments  are 
intended  to  ensure  that  the  regulations 
more  precisely  track  the  language  of 
section  32(a)(1)  of  PUHCA.  The 
amendments  will  not  have  a  significant 
Jnip^ct  on  the  public  reporting  burden. 

The  Commission  is  submitting 
notification  of  the  amendments  to  the 
regulations  to  0MB.  hiterested  persons 
may  obtain  information  on  the  reporting 
requirements  by  contacting  the  Federal 
Energy  Regulatory  Commission.  941 
North  Capitol  Street.  NE..  Washington. 
DC  20426  (Attention:  Michael  Miller. 
Information  Policy  and  Standards 
Branch,  (202)  208-1415).  Comments  on 
the  requirements  of  this  order  can  also 
be  sent  to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB  [Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission). 

II.  Judicial  Review 

•In  Order  No.  550.  the  Commission 
responded  to  the  comments  of  Enron 
Power  Corp.  (Enron)  concerning  the 
availability  of  judicial  review  of 
determinations  of  EWG  status.  Enron 
stated  that  it  presumed  that  EWG 
determinations  are  not  subject  to 
judicial  review  under  the  Federal  Power 
Act  (FPA)  since  section  32  of  PUHCA 
does  not  implicate  the  FPA.3  Enron  also 
stated  that  it  presumed  that  the 
Commission's  EWG  determinations  are 
not  subject  to  judicial  review  under 
PUHCA  because  section  24  of  PUHCA 
refers  only  to  judicial  review  of  orders 
issued  by  the  Securities  and  Exchange 
Commission  (SEC).* 

In  response  to  Enron's  comments,  the 
Commission  stated  in  Order  No.  550 
that  it  did  not  interpret  section  24  of 
PUHCA.  which  refers  to  orders  issued 
by  the  SEC.  as  providing  for  judicial 
review  of  EWG  determinations  issued 
by  this  Commission.  However,  the 
Commission  also  noted  that  judicial 
review  is  provided  under  section  25  of 
PUHCA.  See  15  U.S.C.  79y. 

Sun-Peak  requests  that  the 
Commission  reconsider  its  view  that 
EWG  determinations  are  not  subject  to 
review  under  section  24  of  PUHCA.  but 


'  Under  wcfion  313(b)  of  the  FPA.  parties  to 
procaedingt  under  the  FPA  who  are  aggrieved  by 
orders  iuu«d  by  the  Commission  may  appeal  to  the 
Circuit  Courts  of  Appeal  within  60  days  of  the  order 
on  rehearing.  See  16  U.S.C  825Ab). 

♦  Section  24  of  PUHCA  provides  that  persons 
aggrieved  by  an  order  issued  by  the  SEC  under 
PUHCA  may  obtain  review  of  such  order  in  the 
Circuit  Courts  of  Appeals  within  60  days  after  the 
entry  of  such  order.  See  15  U.S.C.  79x. 


may  be  reviewable  under  section  25  of 
PUHCA. 

Sun-Peak  and  Mission  point  out  that 
there  is  a  60-day  time  Umit  for  obtaining 
judicial  review  under  both  section 
313(b)  of  the  FPA  and  section  24  of 
PUHCA.  hi  contrast,  there  is  no  time 
limit  for  obtaining  judicial  review  under 
section  25  of  PUHCA.  The  parties  argue 
that  a  time  limit  is  necessary  to  provide 
finality  to  EWG  determinations.  The 
parties  contend  that  a  lack  of  finality  of 
EWG  determinations  could  cause 
financing  problems  for  project 
developers. 

Mission  acknowledges  that  the 
Commission  cannot  create  a  statutory 
deadline  for  obtaining  judicial  review, 
where  a  deadline  does  not  exist. 
However.  Mission  urges  the 
Commission  to  provide  some  degree  of 
finality  to  EWG  determinations  by 
pledging  to  oppose  judicial  review  of 
issues  that  are  not  first  raised  during  the 
initial  EWG  application  procedure.  In 
this  regard.  Mission  notes  that  the 
"exhaustion  doctrine"  generally 
provides  that  claims  not  raised  before  an 
agency  may  not  be  raised  for  the  first 
time  on  review.*  Therefore.  Mission 
argues  that  the  Commission  should 
contest  efforts  to  raise  issues  on  judicial 
review  that  were  not  raised  during  the 
comment  period  during  the  EWG 
application  process. 

Sun-Peak  also  states  that  section  25 
provides  for  judicial  review  in  the 
Federal  district  courts,  rather-than  the 
Federal  Circuit  Courts  of  Appeals.  Sun- 
Peak  argues  that  review  by  the  Federal 
district  courts  could  cause 
inconsistency  in  the  interpretation  of 
section  32  of  PUHCA. 

Sun-Peak  contends  that  Congress 
inadvertently  omitted  to  amend  section 
24  of  PUHCA  to  specifically  provide  for 
review  of  EWG  determinations.  Sun- 
Peak  argues  that  the  Commission  should 
interpret  section  24  to  apply  to  all 
orders  issued  pursuant  to  PUHCA. 
including  EWG  determinations.  Sun- 
Peak  adds  that  the  persons  seeking 
judicial  review  of  decisions  involving 
section  210  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA) «  were  permitted  to  use  the 
judicial  review  provisions  provided  by 
section  313  of  the  FPA.'  In  support  of 
this  contention,  Sun-Peak  cites 
American  Electric  Power  Company  v. 


FERC.  675  F.2d  1226. 1232  ft  n.26  (D.C 
Qr.  1982)  [American  Electric),  nv'don 
other  grounds  sub  nom.  American  Paper 
Institute.  Inc.  v.  American  Electric 
Power  Co..  461  U.S.  402  (1983)  and 
Ptierto  Rico  Electric  Power  Authority  v. 
FERC.  848  F.2d  243  P.C.  Qr.  1988) 
[PREPA).  Sun-Peak  argues  that,  because 
American  Electric  and  PREPA  permitted 
persons  seeking  review  of  one  statute  to 
use  the  judicialreview  procedures 
provided  by  another  statute,  the 
Commission  may  interpret  one  section 
of  a  statute  (PUHCA  section  24)  to 
permit  judicial  review  of  Commission 
EWG  determinations  under  another 
section  of  the  same  statute  (PUHCA 
section  32). 

Commission  Ruling 

At  the  outset,  the  Commission  agrees 
with  Mission  and  Sun-Peak  that 
achieving  finality  for  EWG 
determinations  is  a  critical  objective. 
Both  project  developers  and  the 
financial  community  need  regulatory 
certainty  if  EWGs  are  to  play  a 
significant  role  in  meeting  the  Nation's 
electric  power  needs.  Therefore,  the 
Commission  strongly  agrees  with 
Mission  that  persons  will  be  required  to 
raise  concerns  or  objections  about  EWG 
applications  during  the  comment  period 
provided  for  by  Order  No.  550.  In 
addition,  the  Commission  believes  that 
a  person's  failure  to  present  concerns  or 
objections  to  an  EWG  application  during 
the  specified  comment  period  should 
disqualify  that  person  from  raising  a 
new  issue  on  appeal.  Accordingly,  the 
Commission  may  challenge  the  standing 
of  persons  who  seek  judicial  review  of 
EWG  determinations  without  first 
raising  their  concerns  during  the 
application  process." 

As  to  the  proper  section  governing 
judicial  review,  we  find  Sun-Peak's 
citations  to  American  Electric  and 
PREPA  are  not  on  point. 

In  American  Electric,  the  D.C.  Circuit 
never  expressly  discussed  the 
applicability  of  section  313  of  the  FPA 
to  persons  seeking  review  of  the 
challenged  Commission  decisions.  The 
D.C.  Circuit  simply  assumed,  sub 
silentio,  that  section  313  was  the 
applicable  vehicle  for  the  parties 
seeking  review  in  that  case.» 


'  Mission  cites  Foundation  on  Economic  Trends 
V.  Heckler.  756  F. 2d  143.  156  (DC.  Qr.  1985); 
Washington  Assn  for  Television  and  Children  v. 
FCC.  712  F.2d  677.  680  (D.C  Cir.  1963);  U.S.  v.  LA. 
Tucker  Truck  Unes.  344  U.S.  33.  37  (1952);  and 
Cheney  HH  Co..  Inc.  v.  ICC.  902  F.24  66.  70  n.2  (D.C 
Cir).  cert,  denied.  Ill  S.  Ct.  519  (1990). 

•16  U.S.C  B24a-3. 

'  16  U.S.C  825/. 


"  As  a  general  mailer,  the  Commission  does  not 
participate  in  District  Court  proceedings  Therefore, 
the  Commission  is  unwilling  to  agree  at  this  point 
in  time  to  oppose  on  such  grounds  in  the  future  all 
such  appeals  in  all  circumstances  The  Commission 
does  not  believe  thai  such  an  open-ended,  all- 
encompassing  commitment  at  this  lime  would  be 
wise. 

"See  675  F.2d  at  1232  n  26  In  this  regard,  see 
Webster  v.  Fall.  266  U.S.  507.  511  (1925) 
("Questions  which  merely  lurk  in  the  record, 

ConlioiMd 
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Moreover,  in  American  Electric,  four 
provisions  of  the  Commission's 
regulations  adopted  under  PURPA  were 
challenged:  (1)  The  "full  avoided  cost" 
rule;  (2)  the  "simultaneous  transaction" 
rule;  (3)  the  grant  of  blanket  authority  to 
qualifying  facilities  (QFs)  to 
interconnect  with  electric  utilities 
without  meeting  the  requirements  of 
sections  210  and  212  of  the  FPA;  and  (4) 
the  failure  to  adopt  "fuel  use"  criteria  in 
determining  what  cogeneration  faciUties 
are  QFs."* 

The  first  three  of  the  challenged 
regulations  were  promulgated  to 
implement  section  210  of  PURPA." 
which  remained  a  stand-alone  PURPA 
provision.  However,  the  fourth 
regulation  challenged  was  promulgated 
to  implement  sections  3  (17)-(22)  of  the 
FPA,  as  amended  by  section  201  of 
PURPA.»*  Since  one  of  the  four 
challenged  regulations  was  promulgated 
pursuant  to  the  Commission's  authority 
under  the  FPA,  as  amended  by  PURPA. 
the  American  Electric  case  was  properly 
before  the  D.C.  Qrcuit.  See  16  U.S.C. 
825y(b)  (party  to  proceeding  under  the 
FPA  may  obtain  review  in  the  Circuit 
Courts  of  Appeal).'^ 

While  the  DC.  Qrcuit  in  PREPA 
considered  the  "application  of  section 
210  (of  PURPA)  to  a  cogeneration 
arrangement  that  involves  separate 
ownership  of  the  producing  and 
consuming  functions,**  the  issue  in  the 
case  was  whether  the  facility,  as 
determined  by  the  Commission,  fell 
within  the  statutory  definition  of 
"qualifying  cogeneration  facility,"  as 
defined  in  section  3(18)  of  the  FPA.  In 


neither  brought  to  the  attaDtion  of  the  court  nor 
ruled  upon,  are  not  to  be  considered  as  having  been 
10  decided  as  to  constitute  prscadents.")  Accord. 
Illinois  State  Board  of  Elections  v.  Socialist  Wotkert 
Party.  440  U.S.  173,  183  (1979);  U.S.  v.  LA.  Tucker 
Truck  Lines,  Inc..  344  U.S.  33.  38  (1952). 

'"ersF.idat  1229. 

"Order  No  69,  Small  Power  Production  and 
Cogeneration  Facilities;  Regulations  Implementing 
section  210  of  the  Public  Utility  Regulatory  Policies 
Act  of  1978,  FERC  SUis.  and  Regs.,  Reg.  Preambles 
1977-81,130.128(1980). 

"Order  No.  70.  Small  Powttt  Production  and 
Cogeneration  Facilities— Qualifying  Status,  FERC 
Slats,  and  Regs.,  Reg.  Preamble*  1977-81, 1  34,134 
(1900).  Unlike  section  210  of  PURPA,  which  did  not 
amend  the  FPA,  section  201  of  PURPA  amended  the 
FPA  by  adding  new  paragraphs  (l7)-{22)  to  section 
3  thereof.  Amended  sections  3  (17)  and  (18)  of  the 
t7A  provide  the  statutory  authority  for  the 
Commission  to  determine  which  entities  qualify  as 
QFs. 

"The  rule  is  that  "(wjben  an  agency  decision  has 
two  distinct  bases,  one  of  which  provides  for 
exclusive  jurisdiction  in  the  courts  of  appeals,  the 
entire  decision  is  reviewable  exclusively  in  the 
appellate  court."  Suburban  O'Hare  Commission  w. 
Dole.  787  F.2d  186. 192  (7th  Cir).  cert,  denied.  479 
U.S.  847  (1966). 

However,  this  rule  is  inapplicable  to  judicial 
review  of  agency  decisions  that  do  not  have  two 
distinct  bases,  i.e..  EWG  de<enninattons. 

■'•848F.2dat24S. 


other  words.  PREPA  concerned  whether 
the  facility  was  a  QF,  as  defined  in  the 
FPA.  PREPA  did  not  address  whether  a 
QF  was  entitled  to  backup  power  under 
the  Commission's  regulations 
promulgated  pursuant  to  section  210  of 
PURPA.  Thus,  as  in  American  Electric, 
the  D.C.  Circuit  had  jurisdiction  in 
PREPA  pursuant  to  section  313  of  the 
FPA." 

The  Commission  continues  to  believe 
that  section  24  of  PUHCA  does  not 
provide  a  basis  for  judicial  review  of 
this  Commission's  decisions  since  the 
text  of  section  24  expressly  refers  to 
orders  issued  by  "the  Commission"  (i.e., 
the  SEC).*8  Additionally,  when 
Congress  drafted  section  32  of  PUHCA 
it  clearly  distinguished  between  powers 
granted  to  "the  Commission"  (i.e.,  SEC) 
and  powers  granted  to  the  "Federal 
Energy  Regulatory  Commission."  " 
Each  time  section  32  references  this 
Commission,  it  refers  to  the  "Federal 
Energy  Regulatory  Commission." 
Congress  left  unchanged  the  section  24 
reference  to  "the  Commission." 
Accordingly,  the  Commission  does  not 
find  support  for  changing  the 
interpretation  of  section  24  that  it 
adopted  in  Order  No.  550. 

m.  Section  365.7  of  the  Regulations 

In  Order  No.  550,  the  Commission 
stated  that  an  EWG  determination  is 
based  on  the  facts  that  are  presented  to 
the  Commission.  The  Commission  noted 
that  any  material  variation  from  those 
facts  may  render  an  EWG  determination 
invalid.  Therefore,  the  Commission 
added  a  section  to  the  regulations  that 
requires  that  if  there  is  any  material 
change  in  facts  that  may  affect  an  EWG's 
eligibility  for  EWG  status  under  section 
32,  the  EWG  must,  within  60  days: 
Apply  for  a  new  determination  of  EWG 
Matus;  file  a  written  explanation  of  why 
the  material  change  in  facts  does  not 
affect  the  EWG's  status;  or  notify  the 
Commission  that  it  no  longer  seeks  to 
maintain  EWG  status.  This  requirement 
is  incorporated  in  §  365.7  of  the 
regulations. 


"See  Media  Access  Project  v.  FCC.  883  F.2d 
1063.  1066-67  (DC.  Cir.  1989)  (where  two  sUlute* 
provide  parallel  agenc)'  authority,  statute  providing 
for  review  in  appeals  courts  overrides  statute 
providing  for  general  review).  Again,  this  rule  is 
inapplicable  to  judicial  review  of  agency  decisions 
that  do  not  have  two  distinct  statutory  l>ases,  such 
as  EWG  determinations. 

'"Compare  15  U.S.C.  79x  (providing  for  judicial 
review  of  "Commission"  orders  under  PUHCA  in 
the  Circuit  Courts  of  Appeal  within  60  days  of  the 
entry  of  such  orders)  with  15  U.S.C.  79b(a)(6) 
(defining  "Commission"  as  the  SEC). 

"Compare  sections  32(g),  (h),  and  (i)  (discussing 
jurisdiction  of  "the  Commission,"  i.e..  the  SEC) 
with  section  32(a)  (discussing  determinations  to  be 
made  by  the  "Federal  Energy  Regulatory 
Commission"). 


Sun-Peak  states  that  §  365.7  may 
cause  an  EWG  unknowingly  to  lose  its 
EWG  status  if  it  fails  to  recognize  that 
a  "material  fact"  has  changed.  Sun-Peak 
states  that  by  comparison  the  SEC 

Erovides  prior  notice  if,  for  example,  it 
slieves  that  a  question  exists 
concerning  a  holding  company's 
continuing  qualification  for  an 
exemption.  Sun-Peak  states  that  prior 
notice  is  provided  by  the  SEC  that  such 
a  question  exists  because  the  penalties 
for  losing  an  exemption  under  PUHCA 
are  "potentially  draconian." 

Sun-Peak  argues  that  prior  notice  that 
an  EWG  determination  may  be  invalid 
is  similarly  essential,  so  that  an  EWG 
owner  may  ascertain  whether  a 
subsidiary  has  ceased  to  be  exempt  ftom 
PUHCA,  thereby  subjecting  its  parent  to 
the  potential  consequences  of  being  a 
holding  company.  Sun-Peak  also  states 
that  the  penalty  for  failure  to  comply 
with  §  365.7  is  unclear,  and  Sun-Peak 
expresses  concern  that  a  failure  to 
comply  with  §  365.7  may  render  an 
existing  EWG  determination  invalid. 
Sun-Peak  further  argues  that  the  term 
"material  change"  is  too  vague  to 
provide  adequate  notice  of  what  factual 
changes  warrant  a  new  filing. 
Sun-Peak  requests  that  the 
Commission  provide  prior  notice  before 
any  EWG  determination  is  terminated. 
Sun-Peak  also  requests  that  the 
Commission  clarify  that  an  EWG  will 
not  lose  its  status  if  it  fails  to  make  a 
filing  required  by  §  365.7. 

Commission  Ruling 

The  Commission  will  deny 
reconsideration.  Section  365.7  is 
intended  to  provide  a  process  whereby 
persons  may  confirm  EWG  status  when 
a  material  change  in  facts  occurs  after 
the  Commission's  initial  determination. 
When  a  material  change  in  facts  occurs, 
a  person  that  was  an  EWG  might  no 
longer  qualify  to  be  an  EWG.  However, 
the  Commission  does  not  intend  to 
actively  seek  to  terminate  a  person's 
EWG  status;  indeed,  the  Commission 
typically  will  not  be  aware  that  any 
change  in  facts,  material  or  otherwise, 
has  even  occurred.  The  Commission 
instead  will  rely  in  the  first  instance  on 
the  EWG  itself  to  be  vigilant  to  ensure 
that  it  continues  to  qualify  to  be  an 
EWG.  Moreover,  if  there  is  any  question 
concerning  whether  a  change  is 
material,  i.e..  whether  the  change  will 
adversely  affect  EWG  status,  the  EWG 
can,  prior  to  such  change,  file  another 
request  for  EWG  status  based  on  the 
facts  that  will  exist  if  the  change 
occurs.'' 


**  Additionally,  as  noted  in  Order  No.  550, 
violations  can  be  reported  to  the  SEC  for 
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IV.DaficiewfPnicMs 

In  Order  No.  550.  the  Commission 
stated  that  It  would  not  issue  deficiency 
letters  forappiications  tfiat  appear  to  be 
incomplete.  T^e  Commission  stated  that 
the  absohjtB  60-day  deadline  for  action 
does  not  leave  adequate  time  for  review 
of  deficiency  responses  or  for 
amendments  to  filings.  Therefore,  the 
Commission  stated  tliat  it  will  either 
grant  or  deny  an  application  within  the 
6a<iay  time  period.**  However,  if  the 
Commission  denies  an  application,  the 
Commission  noted  that  an  applicant 
may  refiJe  an  application  with 
additional  information  or  explanation. 

NIEP  states  that  the  requirement  that 
applicants  file  iww  applications  to 
correct  de^iencies  is  extremely 
burdensome.  As  an  ahemative.  NIEP 
argues  that  the  Commission  should 
implement  a  limited  deficiency 
procedure  that  would  permit  the 
Commission  to  notify  applicants  of 
deficiencies  within  10  days  aher  an 
application  is  filed  and  to  permit 
amendments  within  10  days  after 
notification  of  a  deficiency. 

Commissioti  Ruling 

Now  that  -S  365.3  of  the  regulations  is 
in  place  to  guide  EWG  applicants,  the 
CoDifflission  believes|liere  will  be  little 
excuse  for  filing  deficient  appHcations. 
The  EWG  filing  requirements,  which 
foUow  the  requirements  of  section 
32(a)(1)  of  PUHCA.  are  «im.ple  and 
straightforward.  Applicants  need  only 
provide,  in  J  straightforward  manner, 
the  sworn  statement,  representations. 
and  information  set  forth  in  §365.3  of 
the  regulations. 

The  Commission  notes  that  some 
applicants,  instead  of  ;woviding  the 
required  information  and  statements, 
have  filed  complex  applications  often 
including  wctraneous  and  irrelevant 
information,  from  which  the 
Commission  is  supposed  to  deduce  Ihrt 
the  appUcan*  is  an  EWG.  The 
Comnritsioa  attributas  this  to  the  fact 
that  the  wguiatiaDS  have  only  reooitly 
been  promulgated,  aid  aadcipatas  that 
applicaots  vniX  file  sufficient  (as 
opposed  to  deficient)  apphcdtions  in  libe 
futore.  The  Commission  urges 
applicants  to  file  concise  and 
straightforward  applications  in 
confoiaMnaa  with  ^  S6S.3  of  tiw 
regulations.*  The  mfbrmation  and 


appn>pnate.acti<»  or  th«  SEC.  Mti  jipofrie.  nuiy  take 
a^pcopriAte  actiao. 

"Tb«  60-<Uy  bme  pariod  for  CamBiacian  actioa 
was  feuad  to  bagin  aa  tbe^Ma  Uwt  an  applicalkm. 
inoluduie  >nr  le^oiiwd  ftiiag  fea.  is  rvcatvmj  by  ikt 
Sacmttry. 

*"*••' — "^rn  I  imtnaiiianl  iii|aii limn 

and  infoanadaa  contaiaad  is  an  ■fytir>»*i^  aw 
chalienged  during  the  conunaol  \ 


Statements  needed  to  demonstrate  EWG 
status  are  neither  complex  nor 
burdensome.  Accordingly.  tf»e 
Commission  rejects  NEP's  suggestion 
that  the  Commission  inform  the 
applicant  within  10  days  of  receipt  of  an 
apphcation  <}f  any  additional 
information  required,  and,  if  so.  give  the 
applicant  10  days  to  respond  with  the 
necessary  inft)rmaticm.2i 

NJEP's  proposed  deficiency  procedure 
would  be  extremely  burdensome  to  the 
Commission.  Under  the  procedures 
sp)edfied  in  Order  No.  550,  the 
Commission  will  publish  notice  of  an 
EWG  application  in  the  Federal  Register 
and  give  interested  persons  «n 
opportnnity  to  comment.  The 
Commissiai's  substantive  review  of  an 
EWG  application  lUHmally  cannot  be 
completed  until  after  the  comment 
period  has  expired.  Adopting  NIEP's 
suggtttion  WTOild,  therefore,  require  the 
Commission's  staff  to  immediately 
review  an  EWG  application  and,  before 
having  the  benefit  of  any  comments, 
effectively  determine  whether  an 
application  is  complete,  i.e.  whether  the 
application  satisfies  the  applicable 
criteria  for  EWG  status.  Such  • 
procedure  would  put  Commission  staff 
in  an  untenable  position.'* 

NIEP  suggests  that  its  proposal  is 
similar  to  procedures  employed  with 
respect  to  QF  applications  under 


obvio«s»y  lactuaUy  oriagally  inaccutals.  iha 
Cominiuioo  lateadt  to  rely  on  sucti  informatioe 
and  statements.  This  is  entirely  consistent  wiUi  Ike 
ministeriai  role  Congres*  intended  the  Conunisaion 
to  pUy  with  respect  to  EWG  »pplic«»i«ns  Ho%*wor. 
If  an  application  bib  to  make  the  iwnni 
repiBsenlations  tkai  it  meets  Ibe  tpacific 
requirements  of  section  32(aM  1 1.  the  Commisiioo 
must  assume  there  is  a  potential  problem  meetioc 
the  EWG  vequiramaiiM  and  will  have  te  further 
anai^rze  Ike  infarmotioa  ptovidad. 

"  TbeCemmission  aUo  rayects  NIEP's  rmfartiw 
that  If  the  applii^anl  fails  to  respond  ttritbin  tke  10- 
day  period,  the  60-day  period  pernutted  for 
ConwnissttJB  review  kagin  again  when  the 
ConniBsiMi  receives  the  complale  appticaliaa. 
Congnu  daariy  prcnndwl  the  Commusjon  shall 
make  itstlectsioD  within  GO  days  of  cacaipt  ofaa 
applicalioo.  Congress  also  provided  Chat  a  person 
applying  in  good  faith  for  an  EWG  determination 
shall  be  deemtnJ  an  EWG.  with  all  axamptrans 
provided,  see  PUHCA  aectioa  a2(e),  antil  the 
Commission  makes  such  determination.  Accaptiag 
NIEP's  suggestion  could  permit  an  EWC  applicant 
tobe  deemed  an  EWG  well  beyond  the  «0-<^ 
pariod  intan4ad  by  Congresa. 

*-'While  the  Cemmiasion  staff  cannot  Issue 
defjcjepcy  Wters  under  part  365  of  the  rey rtatloni. 
the  Goomission  does  not  mean  to  suggest  that  staff 
cannot  eemmnnicale  in  tmcontested  cases  to 
diioias  possfWe  proWoms  with  applicants  To  the 
oitHtmy.  theCommiesioo  emxnirages  such  activily. 
If  baaed  on  dtscosstons  with  staff  an  applicant 
determines  that  a  deficiency  exists,  it  can 
volttotarily  move  to  withdraw  its  pending 
application  and  file  another  application  LOiiactliig 
A^m^Hwd  deCcieMy.  Howwvw.  «iia  ii  quite 
difcaiM  6xmi  a  pmcaduaa  tkal  wmM  Mqmsa  Mirfr 
tonvlaw  appiicaiiQBs  akoitly  srflarTacaifM  ^  Iha 
Commissi  oo. 


PURPA.  White  tiiere  ere  some 
similarities,  there  are  also  important 
differences.  While  the  90-day  deedHne 
for  Cammisskin  action  on  QF 
applications  is  regulatory."  and  thus 
can  be  extentied  by  the  Commission  in 
appropriate  circumstanoes,  the  60-day 
deadline  for  Commiasiofi  action  on 
EWC  apphcatione  is  statutory,  and  thus 
caimot  be  eiAended  by  the  Commission. 
Moreover,  the  filing  of  a  QF  application 
under  la  CFR  2«2.207(b)  does  not  deem 
an  applicant  a  QF  unUl  the  Commiasioa 
acts. 

Finally,  the  Coinniissioo  rejects 
NIEP's  suggestion  that  deficiencies, 
such  as  the  daficiency  presented  in  NW 
Energy  (Williams  Lake)  Limited 
Partnership.  62  FERC  161.235  (1993). 
are  somahoMT  minor.  As  noted  ^xw«. 
Congress  clearly  specified  the  statutory 
criteria  for  EWG  status.  Failure  to 
include  a  statement  that  an  applicant 
satisfies  one  of  the  statutory  criteria  for 
EWC  status  cannot  be  characterized  as 
a  "minor  deficiency." 

V.  InteipreUtions  ofPUHCA  Section 
32(a)(1) 

In  Order  No.  550.  the  Commission 
declined  to  act  on  a  number  of  requests 
for  interpretations  of  section  32(aMl)  of 
PUHCA.  The  Commission  stated  that 
this  proceeding  is  not  intended  to 
answer  each  and  every  question  that 
may  be  presented  concern  ing  EWCis  and 
section  32,  and  that  qiiestioos  would  be 
addressed  in  individual  applications.  As 
a  general  matter,  the  Commission 
continues  to  believe  that  interpretation 
issues  should  be  addressed  on  a  case-by- 
case  basis.  However,  now  that  the 
CommissioQ  has  had  some  limited 
experience  in  interpreting  sec^tion  32  in 
the  context  of  addressing  concrete 
factual  situations,"  the  Commission 
believes  it  important  to  address  two 
interpretation  issues  which  could  have 


"See  18  cm  I«2.2t»rTb)(5). 

'•*  See  Costanera  T»ower  Corporation.  B1  FERC 
1S1.33S  (IQKI  (only  one  person  may  requaal  EWG 
status  per  appltcatkin):  Richmoad  Power 
EB»«rpn»e.  W.  a/  at..  62  FERC  1  61.157  (1«83) 
(person  otherwise  meeting  EWG  requirement  may 
engage  in  sale  of  by-producU  of  electric  generation 
such  as  aaamand  ajr-ash:  EWG  may  own  a 
<|*iatifying  facilily  (QF):  iaciltty  may  sunDhanaoudy 
be  an  eligible  facility  and  a  QF):  KFM  Pepperell, 
Inc..  at  of..  62  FERC  1  61.182  (1993)  (an  owner  or 
operator,  «r  an  entity  thai  both  owns  and  operataa 
•n  atigtbie  Iaci4ity.  must  also  sell  electric  mtngy  at 
wh«*(saJe  tn  order  to  be  an  E¥fG).  Louis  Dreyfus 
BlectTic  Power,  hjc,  61  FHiCI  61,234  (1993)  (EWC 
must  generate  at  4eaM  a  portion  of  the  electric 
energy  it  aeHs;  eKglMe  {acttities  must  be  pbyalcal 
facilities):  SoBthem  Bectric  Wholesale  Generators. 
Inc..  rt  of.  83  PBRC  1  61  .O90  (1993)  (indirect 
ownership/epwatiun  nraat  be  thtrmgh  a  PlfHCA 
section  2(a)(11)(g)ataiat^:  biter Araarican  Energy 
teaabigCo  .  «2  FHRC 1  «1  .J«3  ( r933)  (an  owner 
lewonrfan  eitgiMe  facility  ntiat  abo  sell  etectrtc 
energy  at  wholesale  in  tirdarte  be  ■)  CWG). 
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a  significant  and  recurring  impact  on 
the  development  of  EWGs  as 
contemplated  by  Congress. 

The  two  issues  the  Commission 
addresses  herein  arose  in  recent  cases  in 
which  the  Commission  denied  EWG 
status.  They  involve  the  PUHCA  section 
32(a)(1)  requirement  that  an  EWG  be 
engaged  directly,  or  indirectly  through 
one  or  more  PUHCA  section  2(a)(ll)(B) 
affiliates,  and  exclusively  in  the 
business  of  owning  and/ or  operating 
eligible  facilities  and  selling  electric 
energy  at  wholesale.  In  KFM  Pepperell, 
Inc.  et  al.  [KFM\,  supra,  the  Commission 
granted  EWG  status  to  the  owner  of  an 
eUgible  facility  who  would  also  be 
selling  electric  energy  at  wholesale  from 
the  eligible  facility,  but  denied  EWG 
status  to  the  operator  of  the  eligible 
facility  because  the  operator  would  not 
be  selling  energy  at  wholesale,  i.e.,  the 
operator  would  not  meet  the  criterion  of 
PUHCA  section  32(a)(1)  that  it  be 
engaged  in  selling  electric  energy  at 
wholesale.  Likewise,  in  InterAmerican 
Energy  Leasing  Co.  [InterAmerican), 
supra,  the  Commission  denied  EWG 
status  to  an  entity  who  would  own  and 
lease  an  eligible  facility,  but  who  would 
not  also  be  engaged  in  selling  electric 
energy  at  wholesale  from  the  facility  or 
any  other  eligible  facility. 

The  Commission's  decisions  in  KFM 
and  InterAmerican  were  based  on  a 
plain  reading  of  PUHCA  section 
32(a)(1),  which  states  that  an  EWG  is: 

Any  person  detennined  by  the  [FERC]  to  be 
engaged  directly,  or  indirectly  through  one  or 
more  afTiliates  as  defined  in  section 
2(a)(11)(B),  and  exclusively  in  the  business  of 
owning  or  operating,  or  both  owning  and 
operating,  all  or  part  of  one  or  more  eligible 
focilities  and  selling  electric  energy  at 
wholesale.  (Emphasis  added.) 

However,  the  Commission  believes 
that  the  result  reached  in  those  cases, 
without  further  interpretation  of  the 
"and  selling"  requirement,  may  have 
the  unintended  consequence  of 
discouraging  the  development  of  EWGs 
as  contemplated  by  Congress.^' 
Accordingly,  the  Commission  takes  this 
opportunity  to  refine  and  clarify  its 
interpretation  of  the  "and  selling" 
criterion  of  section  32(a)(1)  as  its  applies 


"In  Introducing  S.  341.  which  contained  the 
original  EWG  provisions,  Senator  Bennett  }ohnston 
stated.  "The  bill  change*  PUHCA  only  to  the  extent 
necessary  to  allow  independent  power  production 
to  go  forward.  *   *   •  There  ii  an  emerging 
consensus  that  IPP's  and  competitive  acquisition  of 
wholesale  power  should  at  least  be  an  option  and 
thus  that  the  separate  statutory  obstacleo  to 
independent  power  production  contained  in  the 
Holding  Company  Act  should  be  removed.  The 
purpose  of  title  XV  is  the  removal  of  these  obstacles 
for  utilities  and  nonutihties  alike."  137  Cong.  Rac 
S1S12-13  (daily  ed.  Feb.  i,  1991). 


to  certain  types  of  owners  and  operators 
of  eligible  facilities. 

In  the  case  of  a  person  engaged 
directly,  or  indirectly  through  one  or 
more  section  2(a)(ll)(B)  affiliates,  and 
exclusively  in  the  business  of  owning 
all  or  part  of  one  or  more  eligible 
facilities  and  leasing  those  eligible 
facilities,  the  Commission  believes  it's 
appropriate  and  consistent  with  the 
intent  of  the  statute  to  treat  the  lease  of 
the  facility  as  a  sale  of  electric  energy  at 
wholesale  for  purposes  of  section 
32(a)(1),  absent  a  case-specific 
determination  that  to  do  otherwise 
could  harm  the  public  interest.  A 
typical  financing  arrangement  for 
eligible  facilities  may  be  one  in  which 
a  passive  owner  invests  in  eligible 
facilities,  but  leases  the  facilities  to 
public  utility  companies  or  EWGs  who 
will  operate  and  sell  electric  energy 
from  the  facilities  and  who  will  have 
management  discretion  and  control  over 
the  operation  of  the  facilities.  In  this 
situation,  the  Commission  does  not 
believe  Congress  intended  that  the 
entity  having  control  over  the  facility 
and  the  sales  therefrom  could  obtain 
EWG  status,  but  that  the  passive  owner 
could  not.  In  addition,  even  in 
situations  in  which  the  owner  lessor  is 
not  totally  passive,  but  does  retain  some 
amount  of  control  over  the  eligible 
facility,  the  Commission  believes  the 
intent  of  the  PUHCA  amendments  is 
met  if  the  lease  is  construed  to  be  a 
wholesale  sale  of  energy  from  the 
eligible  facility.'* 

In  the  case  of  a  person  engaged 
directly,  or  indirectly  through  one  or 
more  section  2(a)(ll)(B)  affiliates,  and 
exclusively  in  the  business  of  operating 
all  or  part  of  one  or  more  eligible 
facilities,  the  Commission  believes  it 
appropriate  and  consistent  with  the 
intent  of  the  statute  to  deem  the 
operator  as  being  engaged  in  sales  of 
electric  energy  at  wholesale  if  it  has  an 
agency  relationship  with  the  person 
selling  electric  energy  at  wholesale  from 
the  eligible  facility. ''  A  typical 
arrangement  for  eligible  facilities  may 
be  one  in  which  an  operator  of  an 
eligible  facility  will  perform  operation 


'*The  Commission  notes  that  the  PUHCA  section 
32(a)(2)  definition  of  eligible  facility  contains  a 
proviso  that  leases  of  certain  eligible  facilities 
(those  used  for  the  generation  of  electric  energy  and 
leased  to  one  or  more  public  utility  companies  as 
defined  in  PUHCA)  shall  be  treated  as  a  sale  of 
electric  energy  at  wholesale  for  purposes  of  sections 
20S  and  206  of  the  FPA.  See  also  18  CFR  35.2(a), 
which  defines  FPA  jurisdictional  electric  service  to 
include  such  service  "whether  by  leasing  or  other 
arrangements." 

"  Whether  the  operator  is  a  public  utility  subject, 
jiiter  aJia,  to  section  205  of  the  FPA  is  a  separate 
issite.  See  Bechtel  Power  Corp..  60  FEKC 1 61,156 
(1992). 


and  maintenance  (O&M)  for  the  facility 
pursuant  to  an  O&M  agreement  with  the 
person  who  owns  and  sells  electric 
energy  from  the  facility.  While  the 
operator  will  be  responsible  for  day-to- 
day operations,  these  agreements 
typically  provide  that  the  owner/seller 
will  direct  or  control  the  services 
provided  by  the  operator.  In  other 
words,  the  operator  in  effect  is  an  agent 
of  the  owner/seller  because  the  owner/ 
seller,  at  a  minimum,  directs  the 
activities  of  the  operator.  Accordingly, 
where  the  operator  of  an  eligible  facility 
or  facilities  carries  out  its 
responsibilities  subject  to  the  direction 
of  the  person  who  sells  power  at 
wholesale  from  the  eligible  facility,  the 
Commission  will  impute  the  seller's 
sales  of  electric  energy  at  wholesale  to 
the  operator,'*  absent  a  case-specific 
determination  that  to  do  otherwise 
could  harm  the  public  interest. 

The  Commission's  interpretation  of 
section  32(a)(1),  as  discussed  above,  is 
influenced  by  the  practical  and 
commercial  effect  that  would  obtain 
ttom  a  contrary  interpretation  of  that 
section  in  conjunction  with  section  32(i) 
of  PUHCA.  Section  32(i)  provides: 

In  the  case  of  any  person  engaged  directly 
and  exclusively  in  the  business  of  owning  or 
operating  (or  both  owning  and  operating)  all 
or  part  of  one  or  more  eligible  facilities,  an 
advisory  letter  issued  by  the  (SEC)  staff  under 
this  Act  after  the  date  of  enactment  of  this 
section,  or  an  order  issued  by  the  [SEC]  after 
the  date  of  enactment  of  this  section,  shall 
not  be  required  for  the  purpose,  or  have  the 
effect,  of  exempting  such  pmrson  from 
treatment  as  an  electric  utility  company 
under  section  2(a)(3)  or  exempting  such 
person  from  any  provision  of  this  Act. 

While  the  agency  primarily  responsible 
for  interpreting  section  32(i)  is  the  SEC, 
and  not  this  Commission,  the 
Commission  believes  the  section  could 
be  construed  to  prohibit  certain  owners 
and/or  operators  of  eligible  facilities 
from  obtaining  a  PUHCA  exemption 
other  than  through  a  section  32(a)(1) 
EWG  determination.'®  Thus,  if  this 
Commission  were  to  construe  section 
32(a)(1)  narrowly  so  as  to  preclude 
owner/lessors  and  operators  from 
obtaining  EWG  status  under  that  section 
of  PUHCA,  they  could  be  prohibited 
from  seeking  exemptions  via  SEC  Staff 


**The  Ck>mmission  notes  that  this  information 
was  not  presented  in  KFM  Pepperell,  supra. 

''Section  32(i)  originated  in  the  House  of 
Representatives.  The  only  legislative  history  of 
which  the  Commission  is  aware  is  contained  in  the 
section-by-section  analysis  contained  in  H.  Rep.  No 
102-474  (p.  192)  (Mar.  30,  1992).  It  sUtes:  "Fourth, 
section  711  forecloses  an  independent  power 
producer  from  obtaining  a  PUHCA  exemption  to 
operate  as  such  through  action  by  the  Securities  and 
Exchange  Commission  (SEC)  or  its  staff.  Henceforth, 
IPPs  must  pass  scrutiny  at  FERC  under  the 
provisions  of  this  Act." 
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advisory  letters  or  SEC  orders  under  any 
other  sections  of  PUHCA.  The 
Commission  does  not  believe  Congress 
intended  this  incongruous  result, 
particularly  in  view  of  the  facts  that 
such  entities  were  able  to  seek 
exemptions  via  SEC  Staff  advisory 
letters  and  SEC  orders  prior  to  the  new 
statute,  and  the  new  statute  was 
intended  to  eliminate  (not  add  to)  prior 
PUHCA  restrictions. 

The  interpretations  announced  herein 
do  not  attempt  to  address  all  the  various 
permutations  and  issues  that  may  arise 
in  the  future  regarding  owners  and 
operators  of  eligible  facilities.  However, 
the  Commission  believes  these  general 
interpretations  do  address  some 
fundamental  problems  that  have  arisen 
regarding  the  emerging  development  of 
EWGs.  and  will  provide  useful  generic 
guidance  to  the  industry.  Other 
interpretation  issues  will  be  addressed 
on  a  case-by-case  basis. 

VI.  Amendment  to  Section  365.3(a) 

The  Commission  is  amending 
§365.3(a)(l)(i)  of  the  regulations.  In 
Order  No.  550.  §  365.3(a)(l){i)  of  the 
regulations  read  as  follows: 

A  representation  that  the  applicant  is 
engaged  directly,  or  indirectly  through  one  or 
more  affiliates,  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one  or 
more  eligible  facilities  and  selling  electric 
energy  at  wholesale;  and 

The  Commission  is  revising  this  section 
of  the  regulations  so  that  it  will  more 
accurately  track  the  requirements  of 
PUHCA  section  32(a)(1)  with  respect  to 
the  definition  of  "affiliates."  The 
revised  version  of  §  365.3(a)(l)(i)  will 
read  as  follows: 

A  representation  that  the  applicant  is 
engaged  directly,  or  indirectly  through  one  or 
more  affiliates  as  defined  in  section 
2(a)(ll)(B)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  and  exclusively  in  the 
business  of  owning  or  operating,  or  both 
owning  and  operating,  all  or  part  of  one  or 
more  eligible  facilities  and  selling  electric 
energy  at  wholesale: 

In  light  of  the  interpretation  of 
PUHCA  section  32(a)(1)  in  the 
preceding  section,  regarding  operators 
of  eligible  facilities,  the  Commission  is 
adding  a  new  paragraph  to  §  365.3(a)(1), 
as  follows: 

(iij)  If  the  applicant  intends  to  satisfy  the 
"and  selling  electric  energy  at  wholesale" 
requirement  of  paragraph  (a)(l)(i)  as  a  person 
engaged  exclusively  in  operaUng  all  or  part 
of  one  or  more  eligible  facilities,  a 
representation  that  the  operator  has  an 
agency  relationship  with  the  person  {or 
persons)  who  sells  electric  energy  at 
wholesale  from  the  eligible  facility  (or 
facilities). 


In  light  of  the  interpretation  of  lease 
arrangements  in  the  preceding  section, 
the  Commission  is  also  revising 
§  365.3(a)(2)(ii)  to  read  as  follows: 

(ii)  Any  lease  arrangements  involving  the 
fecilities.  Including  leases  to  one  or  more 
public  utility  companies;  and 

VII.  Regulatory  Flexibility  Certification 
Statement 

The  Regulatory  Flexibility  Act  ^° 
requires  rulemakings  to  either  contain  a 
description  and  analysis  of  the  impact 
the  rule  will  have  on  small  entities  or 
to  certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  order  makes  minor,  technical 
amendments  to  the  regulations  adopted 
in  Order  No.  550.  These  minor, 
technical  amendments  have  no  impact 
on  the  Commission's  certification  in 
Order  No.  550  that  this  rulemaking  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

VIII.  Environmental  Statement 

Commission  regulations  require  that 
an  environmental  assessment  or  an 
environmental  impact  statement  be 
prepared  for  any  Commission  action 
that  may  have  a  significant  adverse 
effect  on  the  human  environment. 3'  The 
Commission  has  categorically  excluded 
certain  actions  from  this  requirement  as 
not  having  a  significant  effect  on  the 
human  environment."  No 
environmental  consideration  is 
necessary  for  the  promulgation  of  a  rule 
that  is  clarifying,  corrective,  or 
procedural  or  that  does  not  substantially 
change  the  effect  of  legislation  or 
regulations  being  amended.^'  This  order 
makes  minor,  technical  revisions  to  the 
regulations  adopted  in  Order  No.  550. 
Accordingly,  no  environmental 
consideration  is  necessary. 

K.  Information  Collection  Statement 

The  Office  of  Management  and 
Budget's  (OMB)  regulations**  require 
that  OMB  approve  certain  information 
collection  and  recordkeeping 
requirements  imposed  by  an  agency. 
The  information  collection  requirement 
affected  by  this  order  is  FERC-598 
(Determinations  for  Entities  Seeking 
Exempt  Wholesale  Generator  Status). 


'"5  U.S.C.  601-612. 

"  Regulationi  Implementing  National 
Environmental  Policy  Act.  52  FR  47897  (Dec.  17. 
1987),  FERC  StaU.  and  Regs.  130.783  (1987). 

"  18  CFR  360.4. 

"18CFR3«0.4(a)(2Kii). 

"  5  CFK  1320.12.  a*  authorized  by  Public  Law 
96-511,  44  U.S.C  chapter  35.  the  Paperworli 
Reduction  Act  of  1980. 


This  order  makes  minor,  technical 
revisions  to  part  365  of  the  regulations. 
The  Commission  will  notify  OMB  of 
these  revisions. 

X.  Administrative  Findings  and 
Effective  Date 

This  order  is  in  response  to  issues 
raised  in  motions  for  clarification, 
reconsideration  and  rehearing  filed  by 
intervenors  in  this  proceeding. 
Therefore,  the  Commission  finds  that  no 
further  notice  and  comment  period  is 
required.  The  Commission  finds  that 
good  cause  exists  to  make  this  order 
effective  immediately.'*  The  revisions 
to  part  365  of  the  regulations  contained 
in  this  order  are  technical  in  nature  and 
are  necessary  to  facilitate  the 
Commission's  consideration  of  ongoing 
EWG  proceedings. 

Accordingly,  fliis  order  is  effective 
April  14,  1993. 

List  of  Subjects  in  IB  CFR  Part  365 

Electric  power.  Exempt  wholesale 
generators,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  is  amending  part  365,  title 
18.  chapter  I  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission. 
Lois  D.  Cashell. 
Secretary. 

PART  365— FILING  REQUIREMENTS 
AND  MINISTERIAL  PROCEDURES  FOR 
PERSONS  SEEKING  EXEMPT 
WHOLESALE  GENERATOR  STATUS 

1.  The  authority  citation  for  part  365 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C  79. 

2.  In  §  365.3.  paragraph  (a)(1)  (i)  and 
(ii)  are  revised,  paragraph  (a)(l)(iii)  is 
added,  and  paragraph  (a)(2)(ii)  is 
revised,  to  read  as  follows: 

S  365.3    Contents  of  •pplication  and 
procedure  for  filing. 

(a)*   *   • 

(D*   '   • 

(i)  A  representation  that  the  applicant 
is  engaged  directly,  or  indirectly 
through  one  or  more  affiliates  as  defined 
in  section  2(a)(ll)(B)  of  the  Public 
Utility  Holding  Company  Act  of  1935. 
and  exclusively  in  the  business  of 
owning  or  operating,  or  both  owning 
and  operating,  all  or  part  of  one  or  more 
eligible  facilities  and  selling  electric 
energy  at  wholesale; 

(ii)  Any  exceptions  for  foreign  sales  of 
power  at  retail;  and 

(iii)  If  the  applicant  intends  to  satisfy 
the  "and  selling  electric  enargy  at 


•Sees  U.S.C  553(b). 
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wholesale"  requirement  of  paragraph 
(a)(l)(i)  as  a  person  engaged  exclusively 
in  operating  all  or  part  of  one  or  more 
eligible  facilities,  a  representation  that 
the  operator  has  an  agency  relationship 
with  the  p>erson  (or  pereons)  who  sells 
electric  energy  at  wholesale  from  the 
eligible  facility  (or  fsdlities). 

(2)*  •  • 

(ii)  Any  lease  arrangements  involving 
the  facilities,  including  leases  to  one  or 
more  public  utility  companies;  and 

[FR  Doc  93-9178  Filed  4-19-93;  8:45  am] 

■UMO  COOe  STIT-*!-!! 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  175 
(Dociwf  No.  91F-0139] 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  5-sulfo-l,3- 
benzenedicarboxylic  acid,  monosodium 
salt  in  polyester  resins  (including  alkyd 
type)  intended  for  use  as  components  of 
a(Uiesives  in  contact  with  food.  This 
action  is  in  response  to  a  petition  filed 
by  Eastman  Kodak  Co. 
DATES:  Effective  April  20, 1993;  written 
objections  and  requests  for  a  hearing  by 
May  20, 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
May  1,  1991  (56  FR  20005),  FDA 
announced  that  a  food  additive  petition 


(FAP  1B42S1)  had  been  filed  by 
Eastman  Kodak  Co.,  P.O.  Box  511. 
Kingsport,  TN  37662,  proposing  that 
$  175.105  Adhesives  (21  CFR  175.105) 
be  amended  to  provide  for  the  safe  use 
of  1,3-benzenedicarboxylic  acid,  5- 
sulfo-,  monosodium  salt  in  polyester 
resins  (including  alkyd  type)  intended 
as  components  of  adhesives  in  contact 
with  food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  and  that  21  CFR 
175.105  should  be  amended  as  set  forth 
below.  The  agency  further  concludes 
that  the  additive  should  be  identified  as 
5-sulfo-l,3-benzenedicarboxylic  acid, 
monosodium  salt  because  it  is  the 
preferred  scientific  name  rather  than 
1,3-benzenedicarboxylic  acid,  5-sulfo-, 
monosodium  salt  as  described  in  the 
filing  notice. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  eHiacts  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above]  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  20,  1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 


numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives,  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  175  is 
amended  as  follows: 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 


1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201.  402,  409.  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.321.342,  348,  376). 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  a  new  entry  to  the  table  under 
the  heading  "Substances"  and  the 
subheading  "Acids,"  appearing  after  the 
entry  for  "Polyester  resins  *  •  •."  For 
the  convenience  of  the  reader,  the 
introductory  text  for  "Polyester  resins  * 
*  *"  is  republished  to  read  as  follows: 

§175.105    AdhMive*. 


(c)* 
(5)* 
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SubstanoM 


P«)h«6ler  resins  (lndu(Xng  alkyd  type),  as  the  basic  poJymer.  hxmed  as  esters 

IJ^  h'^ '^ '^^S!.'^ '°***^  "^  ■'"  ™<^ «°  fM^  «»«h  one  or  mom  o« 
the  foKowing  akX)hols: 

Acids, 


^•^^^beraenedteaiboxyfc  add.  monosocJIum  saR  (CAS  Reg.  No. 


Dated:  April  2. 1993. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  93-9112  Filed  4-19-93;  8:45  am) 
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21  CFR  Part  175 
[DockM  No.  89F-0176I 

Indirect  Food  Additives:  Adhesives 
and  Components  of  Coatings 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  disodium  4-isodecyl 
sulfosuccinate  as  a  component  of 
adhesives  for  articles  intended  to 
contact  food.  This  action  responds  to  a 
petition  filed  by  the  American 
Cyanemid  Co. 

DATES:  Effective  April  20. 1993;  written 
objections  and  requests  for  a  hearing  by 
May  20. 1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  White,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration. 
200  C  St.  SW..  Washington.  DC  20204. 
202-254-9511. 

SUPPt^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  13. 1989  (54  FR  25174).  FDA 
announced  that  a  food  additive  petition 
(FAP  9B4122)  had  been  filed  by  the 
American  Cyanamid  Co..  One  Cyanamid 
Plaza.  Wayne.  NJ  07470.  proposing  that 
§  175.105  Adhesives  (21  CFR  175.105) 
and  §  178.3400  Emulsifiers  and/or 
surface-active  agents  (21  CFR  178.3400) 
of  the  food  additive  regulations  be 
amended  to  provide  for  the  safe  use  of 
disodium  4-isodecyl  sulfosuccinate  for 
use  as  a  component  of  adhesives  and  as 


an  emulsifier  in  the  production  of  food- 
contact  polymers.  The  petitioner  has 
requested  that,  at  this  time,  the  agency 
proceed  only  with  the  regulation  of  the 
additive  for  use  as  a  component  of 
adhesives  in  food-contact  materials.  The 
agency's  decision  regarding  the 
petitioned  use  of  the  additive  as  an 
emulsifier  in  the  production  of  food- 
contact  polymers  will  be  addressed  in  a 
future  Federal  Register  document. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  these  data 
establish  the  safe  use  of  disodium  4- 
isodecyl  sulfosuccinate  as  a  component 
of  adhesives  for  articles  intended  to 
contact  food,  and  that  §  175.105  should 
be  amended  as  set  forth  below. 

In  accordance  widi  §  171.1(h)  (21  CFR 
171.1(h)).  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  {>erson 
listed  above.  As  provided  in  21  CFR 
171.1(h).  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  dociunents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  20, 1993.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 


and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
,  is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  tJie  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  doscription  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director  of  the  Center  for  Food 
Safety  and  Applied  Nutrition,  21  CFR 
part  175  is  amended  as  follows: 

PART  17&-INDiRECT  FOOD 
ADDITIVES:  ADHESIVES  AND 
COMPONENTS  OF  COATINGS 

1.  The  authority  citation  for  21  CFR 
part  175  continues  to  read  as  follows: 

Authority:  Sees.  201, 402, 409,  706  of  the 
Federal  Food,  Drug,  and  Cbsmetic  Act  (21 
U.S.C.  321,342,  348,  376). 

2.  Section  175.105  is  amended  in 
paragraph  (c)(5)  by  alphabetically 
adding  a  new  entiy  to  the  table  to  read 
as  follows: 

1175.105    AdheaivM. 


(c)*  • 
(5)*   • 
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Substance>                                                                                                        LMiatlont 

•                                  ••••• 

Otaodkjm  4-4Kdecy«  suMowodnata  (CAS  Reg.  No.  37294-«9-e) „ „„ 

•                                                                  •                                                                   •                                                                  •                                                                  •                                                                   • 

• 

• 

Dated:  April  2, 1993. 
Fred  R.  Shank, 

Dimctor.  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  93-9113  Filed  4-19-93;  8:45  am) 
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21  CFR  Part  177 

[Dock«tNo.91F-038S] 

Indirect  Food  Additives:  Polymers 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amandine  the 
food  additive  regulations  to  provide  for 
an  alternate  method  for  determining  the 
maximum  n-hexane-extractable  fraction 
of  the  polyolefins  in  n-hexane.  This 
action  is  in  response  to  a  petition  filed 
by  Quantum  Chemical  Corp. 
DATES:  Effective  April  20, 1993;  written 
objections  and  requests  for  a  hearing  by 
May  20,  1993. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MB  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Daniel  N.  Harrison,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington,  DC  20204. 
202-254-9500. 

SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  6, 1991  (56  FR  56656).  FDA 
announced  that  a  food  additive  petition 
(FAP  1B4291)  had  been  filed  by 
Quantum  Chemical  Corp.,  USI  Division, 
8805  North  Tabler  Rd.,  Morris,  IL  60450, 
proposing  that  §  177.1520  Olefin 
polymers  (21  CFR  177.1520)  be 
amended  to  provide  an  alternate  method 
for  determining  the  maximum 
extractable  fraction  of  the  polyolefins  in 
n-hexane. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  finds  that  the  proposed  alternate 
method  is  suitable  for  determining  the 
maximum  n-hexane-extractable  fraction 
of  polyolefin  and  yields  results 
equivalent  to  the  existing  method. 
Therefore,  the  agency  concludes  that  the 
regulations  in  §  177.1520(d)(3)(ii)  be 
amended  as  set  forth  below. 


In  accordance  with  S  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  21  CFR 
171.1(h),  the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  docimients  available  for 
inspection. 

The  agency  has  determined  under  21 
CFR  25.24(a)(9)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  20, 1993.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives.  Food  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 


authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  177  is 
amended  as  follows: 

PART  177--INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

1.  The  authority  citation  fof  21  CFR 
part  177  continues  to  read  as  follows: 

Authorily:  Sees.  201, 402, 409.  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.Q321,342,  348,  376). 

2.  Section  177.1520  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)(3)(ii)  and  by  adding  new 
paragraphs  (d)(3)(ii)(e)  through 
(d)(3)(ii)(i)  to  read  as  follows: 

S 1 77.1 520    Olefin  polymers. 


(d)  •  *  • 
(3)  *  •  • 

(ii)  Olefin  copolymers  described  in 
paragraph  (a)(3}(i)  of  this  section  and 
polyethylene.  A  preweighed  sample  is 
extracted  at  50  °C  for  2  hours  and 
filtered.  The  filtrate  is  evaporated  and 
the  total  residue  weighed  as  a  measure 
of  the  solvent  extractable  fraction. 
Alternatively,  the  sample  is  reweighed 
after  the  extraction  period  to  give  a 
measure  of  the  solvent  extractable 
fitiction.  The  maximum  n-hexane- 
extractable  fraction  may  be  determined 
by  the  methods  set  forth  in  paragraphs 
(d)(3)(ii)(a)  through  (d)(3)(ii)(jl  of  this 
section. 
•  .      •        •        •        • 

(e)  Extraction  apparatus  for  alternate 
method.  Two-liter  extraction  vessel, 
such  as  a  resin  kettle  or  round  bottom 
flask,  fitted  with  an  Allihn  conden.ser 
(size  C),  a  45/50  male  joint  with  a  Teflon 
sleeve,  and  a  Teflon  coated  stir  bar. 
Water  bath  maintained  at  49.5  "C  ±0.5 
°C  containing  a  submersible  magnetic 
stirrer  motor  with  power  supply.  Other 
suitable  means  of  maintaining 
temperature  control,  such  as  electric 
heating  mantles,  may  be  used  provided 
that  the  temperature  range  can  be 
strictly  maintained. 

(/)  Sample  basket  (Optional).  A 
perforated  stainless  steel  cylindrical 
basket  that  is  approximately  1.5  inches 
in  diameter.  1.6  inches  high,  and  has 
perforations  of  0.125  inches  in  diameter 
for  33  holes/in^,  or  40  percent  open 
area.  The  basket  should  pass  freely 
through  the  45/50  female  joint  of  the 
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extraction  flask.  A  No.  6-32  stainless 
steel  eye>bolt  is  attached  to  the  lid  for 
positioning  the  basket  in  the  extraction 
vessel.  The  positioning  rod, 
approximately  18  inches  long  and  made 
from  1/16  inch  outside  diameter  316 
stainless  steel  welding  rod  or  equivalent 
and  hooked  at  both  ends,  is  used  to 
position  the  basket  in  the  extraction 
apparatus. 

ig)  Vacuum  oven.  Capable  of 
maintaining  80  "C  ±5  "C  and  a  minimum 
of  635  millimeters  of  meroiry  pressure. 

(h)  Reagents.  n-Hexane,  reagent  or 
spectrograde,  aromatic  free  (less  than  1 
milligram  per  liter),  minimum  85 
percent  n-hexane.  This  reagent  may  be 
reused  until  it  contains  a  maximum  of 
1.5  grams  polyolefin  extractables  or  has 
been  used  for  12  determinations. 

(i)  Procedure.  Assemble  the  extraction 
vessel,  condenser,  and  magnetic  stir  bar. 
Add  n-hexane  (1  Uter)  to  the  extraction 
vessel  and  clamp  the  assembly  into  a 
water  bath  set  at  49.5  "C  ±0.5  "C.  Start 
the  water  flowing  through  the  jacket  of 
the  reflux  condenser.  Adjust  the  air  flow 
through  the  stirring  motor  to  give  a 
smooth  and  uniform  stir  rate.  Allow  the 
n-hexane  to  preheat  for  1  hour  to  bring 
the  temperature  to  49.5  "ClO.S  "C. 
Temperature  is  a  critical  factor  in  this 
analysis  and  it  must  not  vary  more  than 
1  '^.  If  the  temperature  exceeds  these 
hmits,  the  test  must  be  discontinued 
and  restarted.  Blown,  compression 
molded,  or  extnision  cast  films  can  be 
tested.  Ideally,  the  fihn  should  be 
prepared  by  the  same  process  as  will  be 
used  with  the  production  resin.  Using 
gloves  and  metal  tweezers  to  avoid 
sample  contamination,  cut  about  2.7 
grams  of  the  prepared  film  (4  mils  or 
less  in  thickness)  into  about  1-inch 
squares  using  clean  sharp  scissors. 
Proceed  with  Option  1  or  2. 

Option  1.  Using  tweezers  and  noting 
the  number  of  film  pieces,  transfer  2.5 
grams  (accurately  weighed  to  0.1 
milligram)  pf  polymer  to  the  extraction 
vessel.  Extract  the  film  sample  for  2 
hours.  Allow  the  vessel  to  cool  and  filter 
the  contents  through  a  fritted  porcelain 
funnel.  Wash  the  film  pieces  with  fresh 
n-hexane,  aspirate  to  dryness,  and 
transfer,  using  tweezers,  to  a  beaker. 
Recount  the  film  pieces  to  verify  that 
none  were  lost  during  the  transfer.  Place 
the  beaker  in  the  vacuum  oven  for  2 
hours  at  80  "015  "C.  After  2  hours, 
remove  and  place  in  a  desiccator  to  cool 
to  room  temperature  (about  1  hour). 
After  cooling,  reweigh  the  film  pieces  to 
the  nearest  0.1  milligram.  Calculate  the 
percent  hexane-extractables  content 
from  the  weight  loss  of  the  original 
sample.  Multiply  the  result  by  0.935  and 
compare  with  extraction  limits  in 


paragraph  (c)  of  this  section.  Repeat  the 
above  procedure  for  successive  samples. 

Option  2.  Transfer  2.510.05  grams  of 
the  prepared  1-inch  film  sections  into  a 
tared  sample  basket  and  accurately 
weigh  to  the  nearest  0.1  milligram. 
Carefully  raise  the  condenser  until  the 
hook  on  the  positioning  rod  is  above  the 
neck  of  the  2-liter  extraction  vessel.  The 
basket  should  be  totally  below  the  level 
of  n-hexane  solvent.  Extract  the  sample 
resin  film  for  2  hours  and  then  raise  the 
basket  above  the  solvent  level  to  drain 
momentarily.  Remove  the  basket  and 
rinse  the  contents  by  immersing  several 
times  in  fi-esh  n-hexane.  Allow  the 
basket  to  dry  between  rinsings.  Remove 
the  excess  solvent  by  briefly  blowing  the 
basket  with  a  stream  of  nitrogen  or  dry 
air.  Place  the  basket  in  the  vacuum  oven 
for  2  hours  at  80  'C±5  °C.  After  2  houre, 
remove  and  place  in  a  desiccator  to  cool 
to  room  temperature  (about  1  hour). 
After  cooling,  reweigh  the  basket  to  the 
nearest  0.1  milligram.  Calculate  the 
percent  hexane  extractables  content 
from  the  weight  loss  of  the  original 
sample.  Multiply  the  result  by  0.935  and 
compare  with  extraction  limits  in 
paragraph  (c)  of  this  section.  Repeat  the 
above  procedure  for  successive  samples. 
The  same  solvent  charge  should  remain 
clear  and  can  be  used  for  at  least  12 
determinations.  Applications  of  solvent 
reuse  should  be  confirmed  for  each 
resin  type  before  use. 

Dated:  April  2, 1993. 

Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-9114  Filed  4-19-93;  8:45  am| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-59;  RM-7923,  RM-80421 

Radio  Broadcasting  Services; 
Bradenton  and  High  Point.  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  278C  for  Channel  277C1  at 
Bradenton,  Florida,  and  modifies  the 
license  for  Station  WDUV  (FM)  to 
specify  operation  on  the  higher  powered 
channel,  at  the  request  of  Sunshine 
State  Broadcasting  Company,  Inc.  See 
57  FR  11458.  April  3, 1992.  Channel 
278C  can  be  allotted  to  Bradenton, 
Florida,  in  compliance  with  the 


Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  41.7  kilometers  (25.9 
miles)  northeast,  in  order  to  avoid  a 
short-spacing  to  a  construction  permit 
for  Station  WQOL(FM),  Channel  279C2. 
Vero  Beach,  Florida  and  the  licensed 
site  of  Station  WRUF(FM),  Channel 
279C1,  Gainesville,  Florida.  The 
coordinates  for  Channel  278C  at 
Bradenton  are  North  Latitude  27-49-20 
ai;jd  West  Longitude  82-21-50.  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  May  28, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATKM:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-59, 
adopted  March  23. 1993,  and  released 
April  14. 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  houra  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fit>m  the  Conunission's  copy 
contractors.  International  Transcription 
Service  hic.  (202)  857-3800,  1919  M 
Street  NW..  room  246,  or  2100  M  Street 
NW.,  suite  140,  Washington,  DC  20037. 
In  Gettysburg,  PA,  the  location  is  1270 
Fairfield  Road.  Gettysburg,  PA  17325. 
(717) 337-1433. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


PART  73— [AMENDEDl 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 
S  73.202    [AmwKtod] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  277C1  and  adding 
Channel  278C  at  Bradenton. 

Federal  Communications  Commission. 
N4ichael  C.  Ruger. 

Chief,  Allocations  Brartch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  93-9125  Filed  4-19-93;  8:45  ami 
BlUJNa  cooc  «7ia-t1-M 
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DEPARTMENT  OF  TRANSPORTATION 

ResMfch  and  Special  Programa 
Administration 

48  CFR  Parte  171. 172. 173. 174.  and 
17« 

fDockM  Na  HM-214:  Nottoe  Na  93-9] 

RIN:  2137-AC31 

Oil  Spill  Prevention  and  Response 
Plans;  Request  for  Comments  and 
Notice  of  Public  Hearing 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Interim  final  rule;  reopening  of 
comment  period  and  notice  of  public 
hearing. 

SUMMARY:  RSPA  published  an  interim 
final  rule  to  address  oil  spill  prevention 
and  response  plans  in  the  Federal 
Register  on  February  2. 1993  (58  FR 
6864).  This  document  responds  to 
requests  fot-  an  extension  of  the 
comment  period  and  a  public  hearing. 
In  light  of  petitions  and  comments 
received,  RSPA  is  reopening  the 
comment  period  and  announcing  a 
public  hearing  to  gain  more  detailed 
information  on  the  interim  final  rule. 
DATES:  Written  comments.  The  date  for 
receiving  written  comments  is  extended 
from  April  5,  1993,  to  June  3,  1993. 

Public  Hearing.  The  public  hearing 
will  be  held  from  9:30  a.m.  to  5  p.m.  on 
May  13, 1993,  in  Washington.  DC. 
ADDRESSES:  Written  comments.  Address 
comments  to  the  Dockets  Unit  (DHM- 
30),  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590- 
0001.  Comments  should  identify  the 
docket  and  notice  number  and  be 
submitted  in  five  copies.  Persons 
wishing  to  receive  confirmation  of 
receipt  of  their  comments  should 
include  a  self-addressed  stamped  post 
card.  The  Docket  Unit  is  located  in 
Room  8421  of  the  Nassif  Building,  400 
Seventh  Street.  SW.,  Washington,  DC. 
Public  Dockets  may  be  reviewed 
between  the  hours  of  8:30  a.m.  and  5 
p.m.,  Monday  through  Friday. 

Public  Hearing.  The  public  hearing 
will  be  held  at  the  Federal  Aviation 
Administration's  Auditorium,  3d  Floor, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

Any  person  wishing  to  present  an  oral 
statement  at  the  pubUc  bearing  should 
notify  Thomas  Allan,  by  telephone  or  in 
writing,  by  May  7, 1993.  Each  request 
must  identify  the  speaker;  organization 
represented,  if  any;  daytime  telephone 
number:  and  the  anticipated  length  of 
the  presentation,  not  to  exceed  10 


minutes.  Written  text  of  the  oral 
statement  should  be  presented  to  the 
hearing  officerprior  to  the  oral 

Eresentation.  The  bearing  may  conclude 
sfore  5  p.m.  if  all  persons  wishing  to 
testify  have  been  heard. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  Allan.  Deputy  Director,  Office 
of  Hazardous  Materials  Standards, 
RSPA,  Department  of  Transportation, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590-0001,  Telephone  (202)  366- 
8553. 

SUPPLEMENTARY  MFORMATION:  On 
February  2. 1993,  RSPA  published  an 
interim  final  rule  in  the  Federal 
Register  (58  FR  6864)  amending  the 
Hazardous  Materials  Regulations  (HMR; 
49  CFR  Parts  171-180)  to  specify 
minimum  standards  for  the  safe 
transportation  of  oil  and  to  require  the 
preparation  of  plans  for  responding  to 
discharges  of  oil.  The  rule  also 
implements  requirements  of  the  Federal 
Water  Pollution  Control  Act.  as 
amended  by  the  Oil  Pollution  Act  of 
1990  (OPA-90).  OPA-90  requires  both 
response  planning  and  prevention 
procedures  for  the  discharges  of  oil. 
Based  on  the  existing  prevention 
requirements  in  the  HMR  and  to  address 
the  OPA-90  mandate,  RSPA  amended 
the  HMR  to  include  previously 
unregulated  oils  (e.g..  non-petroleum 
oils). 

Several  commenters  have  requested  a 
public  hearing  to  discuss  the  provisions 
of  the  interim  final  rule  and  an 
extension  of  the  comment  period,  and 
this  notice  responds  to  their  requests.  A 
particular  concern  expressed  in 
comments  is  the  designation  of 
previously  unregulated  oils,  notably 
animal  and  vegetable  oils  with  flash 
points  at  or  above  200  degrees  F..  as 
hazardous  materials. 

Based  on  a  preliminary  review  of 
public  comments  submitted  to  the 
docket,  and  related  articles  appearing  in 
the  media,  RSPA  believes  that  several 
requirements  of  the  rule  have  been 
misunderstood.  The  areas  of  greatest 
misunderstanding  relate  to  the 
transportation  of  oils  which  were 
previously  unregulated.  Those  areas 
include:  (1)  General  applicability  of  the 
rule  to  oil  in  bulk  quantities;  (2) 
placarding  of  transport  vehicles;  and  (3) 
the  need  for  a  hazardous  materials 
endorsement  to  a  vehicle  operator's 
commercial  driver's  license  (CDL). 

Paragraph  (d)  of  S  173.155  (58  FR 
6871)  specifically  excepts  oil  (other  than 
hazardous  wastes,  hazardous 
substances,  and  marine  pollutants)  in 
non-bulk  packagings  hx)m  all 
requirements  of  the  HMR  The  term 
non-bulk  packaging  includes  packagings 


having  a  maximum  capacity  of  450  liters 
(119  gallons]  or  less  as  a  receptacle  for 
a  liquid.  Thus,  oil  contained  in  drums, 
pails,  bottles  and  other  non-bulk 

Eackagings  (not  otherwise  regulated  as 
azardous  materials)  is  not  classed  as  a 
hazardous  material. 

For  domestic  transportation, 
paragraph  (f)(9)  of  S  172.504  excepts 
bulk  packagings  containing  oil  (Class  9) 
&om  the  requirement  to  display  the 
hazard  warning  placard.  RSPA 
previously  determined  that  the  display 
of  the  identification  number  only  on 
bulk  packages  adequately  alerts 
emergency  response  f>ersonnel  to  the 
Umited  threat  to  health  and  property 
presented  by  Class  9  materials. 

Section  383.93  of  the  Federal  Motor 
Carrier  Safety  Regulations  specifies 
requirements  for  a  hazardous  materials 
endorsement  on  a  CDL.  That 
requirement  applies  to  operators  of 
commercial  motor  vehicles  which  are 
required  to  be  placarded  for  hazardous 
materials.  As  indicated  above,  bulk 
packagings  (e.g.,  cargo  tanks)  containing 
oil  (Class  9)  are  excepted  from 
requirements  for  placarding  during 
domestic  transportation.  Thus,  the 
interim  final  rule  has  no  new  effect  on 
the  status  of  commercial  vehicle 
operators. 

Request  for  Comment 

Affected  persons  are  reminded  that 
the  preamble  to  the  interim  final  rule 
requested  comments  on  the  following 
issues: 

•  Feasibility  and  workability  of  the 
rule  (58  FR  6865). 

•  Whether  any  bulk  packagings  are 
used  to  transport  oil  in  quantities 
exceeding  1,000  barrels  (58  FR  6868). 

•  Whether  any  different  or  additional 
criteria  should  be  used  to  determine 
which  facilities  should  be  required  to 
file  an  extensive  response  plan  (58  FR 
6868). 

•  Effective  date  (February  2, 1995)  of 
Federal  preemptive  effect  of  the  rule  (58 
FR  6869). 

•  Estimated  costs  and  benefits  of  the 
rule  (58  FR  6869). 

•  Estimated  burden  hours  and  costs 
associated  with  the  information 
collection  requirements  of  the  rule  (58 
FR  6869). 

Issued  in  Washington,  DC,  on  April  15, 
1993,  under  authority  delegated  in  49  CFR 
part  106,  appendix  A. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(PR  Doc.  93-9279  Filed  4-16-93;  12:19  pm] 
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DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  921230-0020] 

Summer  Rounder  Fisliery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 

ACTION:  Notification  of  commercial 
quota  harvest. 

SUMMARY:  NMFS  issues  this  notification 
to  announce  that  the  summer  flounder 
commercial  quota  available  to  the  State 
of  Maine  for  1993  has  been  harvested. 
Vessels  issued  a  Federal  fisheries  permit 
for  the  summer  flounder  fishery  may  no 
longer  land  summer  flounder  in  the 
State  of  Maine  for  the  remainder  of 
calendar  year  1993.  Regulations 
governing  the  summer  flounder  fishery 
require  publication  of  this  notification 
to  advise  the  State  of  Maine  that  its 
quota  has  been  harvested  and  to  advise 
vessel  and  dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  summer  flounder  in  the  State. 
EFFECTIVE  DATES:  April  20, 1993. 
through  December  31. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Rodrigues,  508-281-9324. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  summer 
flounder  fishery  are  found  at  50  CFR 
part  625  (December  4.  1992,  57  FR 
57358).  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  states  firom 
North  Carolina  through  Maine.  The 
process  to  set  the  annual  commercial 
quota  and  the  percent  allocated  to  each 
state  are  described  in  §  625.20. 

The  commercial  quota  for  summer 
flounder  for  the  1993  calendar  year  is 
set  equal  to  12.35  million  pounds  (5.6 
million  kg)  (January  22, 1993,  58  FR 
5658).  The  percent  allocated  to  vessels 
landing  summer  flounder  in  Maine  is 
0.0482  percent  or  5.956  pounds  (2,702 
kg). 

Section  625.21(c)  requires  the 
Regional  Director,  Northeast  Region 
(Regional  Director)  to  monitor  state 
commercial  quotas  based  on  dealer 
reports  and  other  available  information 
and  to  determine  the  date  when  a  state 
commercial  quota  will  be  harvested. 
The  Regional  Director  is  further 
required  to  publish  a  notice  in  the 
Federal  Register  advising  a  state  and 
notifying  Federal  vessel  and  dealer 
permit  holders  that,  effective  upon  a 
specific  date,  the  state's  commercial 
quota  has  been  harvested  and  no 


commercial  quota  is  available  for 
landing  summer  flounder  in  that  state. 

The  Regional  Director  has 
determined,  based  on  dealer  reports  and 
other  available  information,  that  the 
Maine  commercial  quota  will  be 
harvested  by  April  20, 1993.  The 
regulations  at  §  625.4(a)(3)  provide  that 
Federal  permit  holders  agree  as  a 
condition  of  the  permit  not  to  land 
summer  flounder  in  any  state  that  the 
Regional  EKrector  has  determined  no 
longer  has  commercial  quota  available. 
Therefore,  further  landings  in  that  state 
by  Federally  permitted  vessels  are 
prohibited  for  the  remainder  of  the  1993 
calendar  year,  effective  0001  hours 
April  20, 1993.  Federally  permitted 
dealers  are  advised  that  they  may  not 
purchase  summer  flounder  bom 
Federally  permitted  vessels  that  land  in 
Maine,  for  the  remainder  of  the  calendar 
year. 

Classification 

This  action  is  required  by  50  CFR  part 
625  and  complies  with  Executive  Order 
12291. 

Authority:  16  U.S.C  1801  et  seq. 
List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  15, 1993. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  Sational 
Marine  Fisheries  Service. 
[FR  Doc.  93-9186  Filed  4-15-93;  12:56  pm) 
BILUNG  cooc  xio-a-m 


50  CFR  Part  663 

[Docket  No.  930345-3086] 

Pacific  Coast  Groundfish  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Final  rule  and  notice  of  trip 
limit. 


SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  announces  a  rule  imposing 
management  measures  in  the  Pacific 
whiting  fishery  to  minimize  the  bycatch 
of  Pacific  salmon.  The  rule  is  authorized 
under  Amendment  7  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP)  and  its  implementing  regulations. 
It  is  necessary  because  many  Pacific 
salmon  stocks  are  at  record  low  levels. 
EFFECTIVE  DATE:  April  15. 1993. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review  (EA/RIR)  are  available 
from  the  Pacific  Fishery  Management 
Council,  Metro  Center.  Suite  420,  2000 


SW.  First  Avenue.  Suite  420,  Portland, 
Oregon  97201. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140, 
Rodney  R.  Mclnnis  at  310-980-4040,  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 

SmPLEMENTARY  INFORMATION:  The 
Pacific  Fishery  Management  Coimcil 
(Council)  developed  Amendment  7  to 
the  FMP  to  authorize  the  issuance  of 
regulations  imposing  management 
measures  on  the  groundfish  fishery  to 
conserve  non-groundfish  species. 
Amendment  7  was  approved  by  the 
Secretary  on  March  26, 1993. 
Amendment  7  states: 

Where  conservation  problems  have  been 
identified  for  (a)  non-groundfish  species  and 
the  l)est  scientific  information  shows  that  the 
groundfish  fishery  has  a  direct  impact  on  the 
ability  of  that  species  to  maintain  its  long- 
terni  reproductive  health,  the  Council  may 
consider  establishing  management  measures 
to  control  the  impacts  of  groundfish  fishing 
on  (that]  species.  Management  measures  may 
be  imposed  on  the  groundfish  fishery  to 
reduce  fishing  mortality  of  a  non-groundfish 
^  species  for  documented  conservation 
reasons.  The  action  will  be  designed  to 
minimize  disruption  of  the  groundfish 
fishery,  in  so  far  as  consistent  with  the  goal 
to  minimize  the  bycatch  of  non-groundfish 
species,  and  will  not  preclude  achievement 
of  a  quota,  harvest  guideline,  or  allocation  of 
groundfish,  if  any,  unless  such  action  is 
required  by  other  applicable  law. 

At  its  November  1992  meeting,  the 
Council  determined  that  the  potential 
bycatch  of  salmon  in  the  Pacific  whiting 
(whiting)  fishery  could  have  a  direct 
impact  on  the  ability  of  certain 
depressed  salmon  stocks  (e.g.,  Klamath 
River  fall  chinook,  Sacramento  River 
winter  chinook,  Snake  River  fall 
chinook)  to  maintain  their  long-term 
reproductive  health. 

In  response  to  these  concerns,  the 
Council  recommended  management 
measures  at  its  November  1992  meeting 
to  minimize  the  bycatch  of  salmon  in 
the  whiting  fishery.  A  proposed  rule  to 
implement  Amendment  7  was 
published  on  February  8. 1993  (58  FR 
7525)  and  a  proposed  rule  to  impose  the 
Council's  recommended  management 
measures  was  published  on  March  18, 
1993  (58  FR  14549).  No  comments  were 
received  on  either  proposal.  The 
regulations  implementing  Amendment 
7,  a  necessary  predicate  to  imposition  of 
the  actual  management  measures  were 
announced  in  another  Federal  Register 
final  rule  notice. 

This  final  rule  imposes  the  same 
management  measures  as  were 
proposed.  Most  of  these  management 
measiues  were  imposed  on  the  1992 
whiting  fishery  by  an  emergency  rule 
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(57  FR  13661.  April  17,  1992).  The 
management  measures  imposed  by  this 
final  rule  are  less  restrictive  than  those 
imposed  last  year  in  three  respects:  (1) 
The  prohibition  against  fishing  for 
whiting  at  night  applies  only  to  the  area 
south  of  42°  N.  latitude,  rather  than 
coastwide  as  in  1992;  (2)  fishing  under 
small  trip  limits  may  be  allowed  witUft 
the  100-fathom  contour;  and  (3)  between 
40''30'  N  -  42°00'  N.  laUtude.  the 
"regular"  whiting  season  starts  earlier, 
March  1  instead  of  April  15,  the  start 
remains  April  15  elsewhere  off 
Washington,  Oregon,  and  Cahfomia. 
The  requirement  that  vessels  south  of 
42"  N.  latitude  keep  trawl  doors  on 
board  the  vessel  and  attached  to  the 
trawl  at  night  (§  663.23(b)(3){v))  has 
been  revised  slightly  from  that  proposed 
to  clarify  that  it  applies  only  to  vessels 
used  to  fish  for  whiting.  The  other 
management  measures  announced  in 
this  rule,  which  are  the  same  as  those 
imposed  in  1992.  are:  Closure  of  the 
Columbia  River  and  Klamath  River 
salmon  conservation  zones  to  the 
whiting  fishery;  a  prohibition  against 
processing  whiting  at  sea  south  of  42°  N. 
latitude;  and,  a  prohibition  against 
fishing  for  whiting  inside  of  100 
fathoms  in  the  Eureka  subarea  (40°30'  N 
-  43°0G'  N.  latitude),  except  for  fishery 
under  a  small  trip  limit  as  described 
above.  This  trip  limit  is  designated  as 
"routine"  at  §  663.23(c).  which  means  it 
may  be  adjusted  after  a  single  Council 
meeting  and  a  single  notice  in  the 
Federal  Register  if  for  the  same  purpose 
as  originally  intended.  The  initial  trip 
limit  also  is  announced  in  this  Federal 
Register  notice. 

On  March  10, 1993,  NOAA  published 
a  proposed  rule  to  govern  the  annual 
allocation  of  the  yearly  U.S.  Pacific 
whiting  harvest  guideline  or  quota 
between  vessels  delivering  to  processors 
located  on  shore  and  other  fishing 
vessels  (58  FR  14543).  That  proposed 
rule,  which  also  had  a  comment  period 
ending  April  1,  included  several 
prohibitions  that  are  necessary  for  both 
the  enforcement  of  the  allocation  rule 
and  for  the  enforcement  of  the  measiu^s 
imposed  by  this  rule.  Because  that  rule 
may  not  be  issued  in  final  form  until 
after  April  15,  the  proposed  prohibitions 
that  are  also  necessary  for  this  rule  are 
being  imposed  by  this  rule.  In  addition, 
a  prohibition  has  been  added  to  help 
enforce  the  requirement  to  keep  trawl 
doors  on  board  and  attached  to  the 
vessels  trawls  at  night  south  of  42°  N. 
latitude  where  night  fishing  by  whiting 
vessels  is  prohibited.  No  comments 
were  received  on  the  prohibitions  in  the 
other  proposed  rule. 

The  purpose  and  rationale  for  these 
actions  are  discussed  in  the  proposed 


rule  for  this  action  (58  FR  14549,  March 
18, 1993).  Additional  information 
appears  in  the  whiting  allocation 
proposed  rule;  the  1992  emergency  rule 
to  implement  bycatch  restrictions  in  the 
whiting  fishery  (57  FR  13661,  April  17, 
1992);  the  rule  setting  the  coastwide 
April  15  starting  date  for  the  whiting 
"regular"  season  (57  FR  2851,  January 
24, 1992);  and  in  the  environmental 
assessments  for  these  actions  which  are 
available  from  the  Council  (see 
ADDRESSES). 

The  Secretary  concurs  with  the 
Council's  recommendations,  and 
promulgates  the  final  rule  and  the 
amount  of  the  trip  limit  for  whiting 
taken  and  retained  inside  100  fathoms 
in  the  Eureka  subarea  (which  is 
designated  as  a  "routine"  trip  limit  in 
this  final  rule). 

Notification  of  a  trip  limit 

Effective  on  April  15,  no  more  than 
10,000  pounds  of  Pacific  whiting  may 
be  taken  and  retained,  possessed,  or 
landed  by  a  vessel  that,  at  any  time 
during  a  fishing  trip,  fished  in  the 
fishery  management  area  shoreward  of 
the  100-fathom  contour  (as  shown  on 
NOAA  Charts  18580. 18600,  and  18620) 
in  the  Eureka  subarea  (from  43°00'00" 
N.  latitude  to  40°30'00"N.  latitude).  All 
weights  are  round  weights  or  round 
weight  equivalents. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that  this 
rule  is  necessary  for  the  conservation 
and  management  of  the  Pacific  coast 
groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  applicable  law. 

The  Council  prepared  an 
Environmental  Assessment  and 
Regulatory  Impact  Review  (EA/RIR)  for 
this  rule  and  the  Assistant 
Administrator  concluded  that  there  will 
be  no  significant  impact  on  the  human 
environment  as  a  result  of  this  action.  A 
copy  of  the  EA/RIR  is  available  from  the 
Council  (see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  Executive  Order  12291. 

NMFS  issued  Biological  Opinions 
under  the  Endangered  Species  Act 
(ESA)  on  August  10, 1990,  November 
26,  1991,  and  August  28, 1992, 
regarding  the  impacts  of  the  groundfish 
fisheries  on  the  species  being 
considered.  The  Assistant  Administrator 
determined  that  current  groundfish 
operations  are  not  likely  to  jeopardize 
the  continued  existence  of  any 
endangered  or  threatened  species  under 


the  jurisdiction  of  NMFS  or  the  U.S. 
Fish  and  Wildlife  Service  (under  the 
Biological  Opinion  issued  by  the  U.S. 
Fish  and  Wildlife  Service  dated  July  3, 
1989),  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat. 
This  action  falls  within  the  scope  of 
those  Biological  Opinions. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

The  Assistant  Administrator  has 
determined  that  this  rule  will  be 
implemented  in  a  manner  that  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of  the 
States  of  Washington.  Oregon,  and 
CaUfomia.  The  determination  was 
submitted  for  review  by  the  responsible 
State  agencies  under  section  307  of  the 
Coastal  Zone  Management  Act.  The 
State  of  Washington  concurred  in  this 
determination.  The  States  of  Oregon  and 
California  did  not  comment  within  the 
statutory  time  period. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  Executive  Order 
12612. 

The  Assistant  Secretary  under  section 
S53(d)(3)  of  the  Administrative 
Procedure  Act  finds  that  good  cause 
exists  to  make  this  rule  effective  April 
15, 1993,  the  starting  date  for  most  of 
the  whiting  fishery.  Traditionally, 
fishing  operations  begin  in  the  more 
southern  waters  of  the  fishery,  generally 
in  the  Eureka  subarea,  where 
Sacramento  winter  run  chinook  salmon 
and  Klamath  River  fall  chinook  salmon 
are  more  likely  to  be  intercepted.  The 
Biological  Opinion  conducted  under  the 
ESA  (dated  August  28, 1992)  requires 
that  fishing  for  whiting  inside  of  100 
fathoms  in  the  Eureka  subarea  be 
severely  restricted.  This  rule  imposes 
such  restrictions.  In  addition,  the  at-sea 
processing  component  of  the  fishery  is 
capable  of  harvesting  the  entire  harvest 
guideline,  or  any  allocation  of  the 
harvest  guideline,  within  several  weeks. 
Therefore,  it  is  essential  that  these 
management  measures  to  protect  the 
salmon  resource  be  imposed  by  April 
15, 1993.  Therefore,  a  delay  in 
implementation  until  after  April  15, 
1993,  is  contrary  to  the  public  interest. 

List  of  Subjects  in  50  CFR  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  April  14, 1993. 
Michael  F.  Tillman, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CTR  part  663  is  amended 
as  follows. 

PART  663--PACIFIC  COAST 
GROUNDFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  663.7,  paragraphs  (n)  and  (o) 
are  added  as  follows: 

§663.7    Prohibitions. 

•         •         •         •         • 

(n)  Process  Pacific  whiting  in  the 
fishery  management  area  during  times 
or  in  areas  where  at-sea  processing  is 
prohibited. 

[o]  fake  and  retain,  or  receive  (except 
as  cargo).  Pacific  whiting  on  a  vessel  in 
the  fishery  management  area  that 
already  possesses  processed  Pacific 
whiting  on  board,  during  times  or  in 
areas  where  at-sea  processing  is 
prohibited;  when  talcing  and  retention  is 
prohibited  under  §  663.23(b)(v),  fail  to 
keep  the  trawl  doors  on  board  the  vessel 
and  attached  to  the  trawls  on  a  vessel 
used  to  fish  for  whiting. 

3.  Section  663.23(b)(3)  is  revised  to 
read  as  follows: 

§663.23    Catch  restrictions. 

(b)*  •  • 

(3)  Pacific  whiting. 

(i)  Season.  The  regular  season  for 
Pacific  whiting  begins  on  March  1 
between  42''00'00"  N.  and  40°30'00"  N. 
latitude,  and  on  April  15  north  of 
42°00'00"N.  latitude  and  south  of 
40°30'00"N.  latitude.  Before  and  after 
the  regular  season,  trip  landing  or 
frequency  limits  may  be  imposed  under 
paregraph  (c)  of  this  section. 

(ii)  Closed  areas.  Pacific  whiting  may 
not  be  taken  and  retained  in  the 
following  portions  of  the  fishery 
management  area: 

(A)  Uamath  River  Salmon 
Conservation  Zone:  The  ocean  area 
surrounding  the  Klamath  River  mouth 
bounded  on  the  north  by  41''38'48"N. 
latitude  (approximately  6  nautical  miles 
north  of  the  Klamath  River  mouth),  on 
the  west  by  124°23'00"  W.  longitude 
(approximately  12  nautical  miles  from 
shore),  and  on  the  south  by  41''26'48"  N. 
latitude  (approximately  6  nautical  miles 
south  of  the  Klamath  River  mouth); 

(B)  Columbia  River  Salmon 
Conservation  Zone:  The  ocean  area 


surrounding  the  Columbia  River  mouth 
bounded  by  a  line  extending  for  6 
nautical  miles  due  west  from  North 
Head  along  46''18'00"  N.  latitude  to 
124''13'18"  W.  longitude,  then  southerly 
along  a  line  of  167  True  to  46°11'06''  N. 
latitude  and  124''11'00"W.  longitude 
(Columbia  River  Buoy),  then  northeast 
along  Red  Buoy  Line  to  the  tip  of  the 
south  jetty; 

(iii)  Eureka  subarea  trip  limits.  Trip 
landing  or  frequency  limits  may  be 
established,  modified,  or  removed  under 
50  CFR  663.23(c)(l)(i)(I)  specifying  the 
amount  of  Pacific  whiting  that  may  be 
taken  and  retained,  possessed,  or  landed 
by  a  vessel  that,  at  any  time  during  a 
fishing  trip,  fished  in  the  fishery 
management  area  shoreward  of  the  100- 
fathom  contour  (as  shown  on  NOAA 
Charts  18580, 18600,  and  18620)  in  the 
Eureka  subarea  (from  43''00'00"N. 
latitude  to  40''30'00"  N.  latitude). 

(iv)  i4/-sea  processing.  Pacific  whiting 
may  not  be  processed  at  sea  south  of 
42°00'00"  N.  latitude  (Oregon-California 
border). 

(v)  Time  of  day.  Pacific  whiting  may 
not  be  taken  and  retained  by  any  vessel 
in  the  fishery  management  area  south  of 
42''00'00"  N.  latitude  between  0001 
hours  to  one-half  hour  after  official 
sunrise  (local  time).  During  this  time 
south  of  42''00'00"  latitude,  trawl  doors 
must  be  on  board  any  vessel  used  to  fish 
for  whiting  and  the  trawl  must  be 
attached  to  the  trawl  doors.  Official 
sunrise  is  determined,  to  the  nearest  5° 
latitude,  in  The  Nautical  Almanac 
issued  annually  by  the  Nautical 
Almanac  Office,  United  States  Naval 
Observatory,  and  available  from  the  U.S. 
Government  Printing  Office. 

IFR  Doc.  93-9133  Filed  4-14-93;  4:56  pm) 

BILUNO  CODE  3S10-23-M 


SO  CFR  Part  663 
[Doclcet  No.  930231^-3074] 
RIN  0648-AE93 


Pacific  Coast  Groundfish  Rshery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACnON:  Final  rule. 


SUMMARY:  The  Department  of  Commerce 
issues  this  final  rule  to  implement 
Amendment  7  to  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP).  Amendment  7  authorizes  the 
imposition  of  management  measures  on 
the  Pacific  Coast  Groundfish  Fishery  to 
reduce  the  bycatch  of  salmon  and  other 
non-groundfish  species.  Under 
Amendment  7.  regulations  could  be 


issued  to  reduce  mortality  of  non- 
groundfish  species  when  a  conservation 
issue  has  been  identified  or  in  response 
to  requirements  of  the  Endangered 
Species  Act  (ESA)  or  otlier  applicable 
law.  It  is  intended  for  the  groundfish 
fishery  to  share  the  burden  of 
conservation  of  non-groundfish  stocks 
where  appropriate. 
EFFECTIVE  DATE:  April  15,  1993. 
ADDRESSES:  Copies  of  the  amendment, 
including  the  environmental  assessment 
and  regulatory  impact  review  may  be 
obtained  from  the  Pacific  Fishery 
Management  Council.  Metro  Center. 
Suite  420,  2000  SW.  First  Avenue. 
Portland.  OR  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140 
(Northwest  Region.  NMFS),  Rodney  R 
Mclnnis  at  310-980-4040  (Southwest 
Region,  NMFS),  or  Lawrence  D.  Six  at 
503-326-6352  (Pacific  Fishery 
Management  Council). 

SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fishery  in  the 
Exclusive  Economic  Zone  of  the  United 
States  (3  to  200  miles  offshore)  in  the 
Pacific  Ocean  off  the  coasts  of 
California,  Oregon,  and  Washington  is 
managed  under  the  FMP.  Implementing 
regulations  appear  at  50  CFR  part  663. 

Amendment  7  to  the  FMP  was 
prepared  by  the  Pacific  Fishery 
Management  Council  (Council)  and 
submitted  to  the  Secretary  of  Commerce 
(Secretary)  for  approval  under  the 
provisions  of  the  Magnuson  Fishery 
Conservation  and  Management  Act.  16 
U.S.C.  1801  et  seq.  (Magnuson  Act).  A 
notice  of  availability  and  a  proposed 
rule  for  Amendment  7  were  published 
in  the  Federal  Register  on  January  13. 
1993  (58  FR  4146)  and  February  8, 1993 
(58  FR  7525),  respectively.  The 
preamble  for  the  proposed  rule 
discussed  the  rationale  for  the  proposed 
amendment.  The  comment  period  on 
Amendment  7  and  the  proposed  rule 
closed  March  22. 1993;  no  comments 
were  received.  Amendment  7  was 
approved  on  March  26. 1993. 

As  implemented  by  this  final  rule. 
Amendment  7  establishes  the  authority 
in  the  FMP  to  regulate  groundfish 
fishing  activities  for  the  purposes  of 
reducing  the  bycatch  of  non-groundfish 
species  for  identified  conservation 
reasons  or  to  meet  the  requirements  of 
the  ESA  or  other  applicable  law. 
Management  measures  could  be  applied 
to  the  entire  groundfish  fishery  or  any 
segment  of  the  fishery. 

Implementation  of  Amendment  7 
requires  changes  to  the  regulatory 
language  in  the  appendix  to  50  CFR  part 
663.  The  only  changes  to  the  proposed 
regulations  published  on  February  8, 
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1993,  involve  a  revised  numbering 
scheme  for  sections  in.B.4.(a)  through    * 
m.B.4.{c)(i).  that  will  now  read  III.C.1 
through  in.C.3.(a),  in  addition  to 
renumbering  of  the  new  section  III. 
B  4.fd)  that  will  now  read  m.C.4.  The 
amendment  does  not  impose  any 
speciflc  management  measures. 
However,  a  regulatory  amendment  to 
implement  management  restrictions  for 
the  Pacific  whiting  fishery  under  this 
authority  in  1993  and  beyond  was 
published  as  a  proposed  rule  at  58  PR 
14543  on  March  18. 1993. 

Qassification 

The  Regional  Director  determined  that 
the  amendment  is  necessary  for  the 
conservation  and  management  of  the 
Pacific  coast  groundfish  fishery  and  that 
it  is  consistent  with  the  Magnuson  Act 
and  other  applicable  law. 

The  Council  prepared  an 
environmental  assessment  for  this 
amendment  and  the  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator]  concluded 
that  there  will  be  no  significant  impact 
on  the  human  environment  as  a  result 
of  this  rule.  A  copy  of  the 
environmental  assessment,  which  is 
incorporated  in  the  Amendment  7 
document,  is  available  &om  the  Council 
(see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  imder  E.O.  12291.  This 
determination  is  based  on  the  regulatory 
impact  review  (RIR)  prepared  by  the 
Council.  A  copy  of  the  RIR,  which  is 
incorporated  in  the  Amendment  7 
document,  is  available  from  the  Council 
(see  ADDRESSES). 

When  this  rule  was  proposed,  the 
General  Counsel  of  the  Department  of 
Commerce  certified  to  the  Small 
Business  Administration  that  this  rule, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

Tne  Assistant  Administrator 
determined  that  this  rule  must  be 
effective  no  later  than  April  15,  1993, 
because  it  is  necessary  to  authorize 
salmon  bycatch  restrictions  contained  in 
a  pending  regulatory  amendment 
needed  by  April  15,  when  the  Pacific 
whiting  "regular"  season  is  scheduled 
to  open.  If  the  fishery  opens  without  the 
salmon  bycatch  restrictions,  NMFS  risks 
deviating  from  the  conditions  of  the 
incidental  take  statement  contained  in 
an  August  28, 1992,  biological  opinion 
on  the  groundfish  fishery.  Therefore,  it 
is  impractical  and  contrary  to  the  public 
interest  to  delay  for  30  days  the  effiactiva 


date  of  this  final  rule,  and  the  agency 
finds  good  cause  to  waive  the  delayed 
effectiveness  provision  (5  U.S.C 
553(d)(3))  of  the  Administrative 
Procedure  Act. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
*fs  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
Cahfomia,  Oregon,  and  Washington. 
This  determination  was  submitted  for 
review  by  the  responsible  state  agencies 
under  section  307  of  the  Coastal  Zone 
Management  Act  The  state  agencies 
either  agreed  with  this  determination  or 
did  not  comment  within  the  statutory 
time  period. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

NMFS  has  issued  biological  opinions 
under  the  ESA  on  August  10, 1990, 
November  26,  1991,  and  August  28. 
1992,  regarding  the  impacts  of  the 
groundfish  fisheries  on  the  species 
being  considered.  The  Assistant 
Administrator  determined  that  ciurent 
groundfish  operations  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS,  or 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 
According  to  the  biological  opinion 
issued  by  USFWS  dated  July  3, 1989, 
the  U.S.  Fish  and  Wildlife  Service 
determined  that  groundfish  operations 
are  not  likely  to  jeopardize  the 
continued  existence  of  endangered  or 
threatened  species,  under  its 
jurisdiction,  or  result  in  the  destruction 
or  adverse  modification  of  critical 
habitat.  This  action  falls  within  the 
scope  of  those  biological  opinions. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  would  have  no  adverse  impacts  on 
marine  mammals. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  14, 1993. 
Michael  F.  Tillman. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 


PART  663— PACIRC  COAST 
GROUNDFISH  RSHERY 

1.  The  authority  dtation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.C  IBfnetseq. 

2.  The  Appendix  is  amended  by 
revising  the  entries  under  m.  in  the 
index;  by  adding  a  heading  for  new 
paragraph  ni.C.  after  paragraph  III.B.4. 
and  before  paragraph  III.B.4.(a);  by 
redesignating  paragraphs  ni.B.4.(a) 
through  ni.B.4.(c)  as  paragraphs  III.C.1. 
through  III.C.3.,  respectively,  and 
redesignating  paragraph  in.B.4.(c)(i)  as 
paragraph  III.C.3. (a);  and  by  adding  new 
paragraph  in.C.(4)  to  read  as  follows: 

Appendix  to  Part  663 — Groundfish 
Management  Procedures 

Index 


in.  Management  Measoret 

A.  Overview 

B.  General  Procedures  for  Establishing  and 
Adjusting  Management  Measures 

1.  Automatic  Actions 

2.  "Notice"  Actions  Requiring  at  Least  One 
Ckiuncil  Meeting  and  One  Fe<leral  Register 
NoUce 

3.  Abbreviated  Rulemaking  Actions  Normally 
Requiring  at  Least  Two  Council  Meetings 
and  One  Federal  Register  "Rule" 

4.  Full  Rulemaking  Actions  Nomially 
Requiring  at  Least  Two  Council  Meetings 
and  Two  Federal  Register  Nodcas  of 
Rulemaking  (Regulatory  Amendnient) 

C  Management  Frameworks 

1.  Routine  Management  Measures 

2.  Resource  Conservation  Issues — ^The 
"Points  of  Concern"  Framework 

3.  Non -Biological  Issues — ^The  Socio- 

Economic  Framework 
(a)  Allocation 

4.  Management  Measures  to  Protect  Non- 
Groundfish  Species 

m.  •  •  • 

C.  Management  Frameworks 


4.  Management  Measures  to  Protect 
Non-Groundfish  Species 

Where  conservation  problems  have 
been  identified  for  non-groundfish 
species  and  the  best  scientific 
information  shows  that  the  groundfish 
fishery  has  a  direct  impact  on  the  ability 
of  that  species  to  maintain  its  long-term 
reproductive  health,  the  Council  may 
recommend  management  measures  to 
control  the  impacts  of  groundfish 
fishing  on  those  species.  If  approved  by 
the  Regional  Director,  management 
measures  may  be  imposed  on  the 
groundfish  fishery  to  reduce  fishing 


T. 
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mortality  of  a  non-groundfish  species. 
Such  measures  shall  be  designed  to 
minimize  disruption  of  the  groundfish 
fishery,  and  may  not  preclude 
achievement  of  a  quota,  harvest 
guideline,  or  allocation  of  groundfish.  if 
any,  unless  such  action  is  required  by 
other  applicable  law.  Allocation  may 
not  be  the  primary  intention  of  any  such 
management  measure. 

Section  6.1  of  the  FMP  lists  nine 
principal  measures  that  have  been  most 
useful  in  controlling  fishing  mortahty: 
Mesh  size,  landing  limits  and  trip 
fi^quency  limits,  quotas,  escape  panels 
or  ports,  size  limits,  bag  hmits,  time/ 
area  closures,  other  forms  of  effort 
control,  and  allocation.  While  actions 
taken  under  this  section  III.C.4.  are  not 
limited  to  these  measures,  any  of  these 
measures  may  be  employed  to  control 
fishing  impacts  on  non-groundfish 
.species  when  a  conservation  concern  is 
clearly  identified.  The  process  for 
implementing  and  adjusting  such 


measures  may  be  initiated  at  any  time. 
In  addition,  actions  under  this  section 
III.C.4.  may  be  designated  as  "routine" 
(see  section  m.C.l.). 

Generally,  the  Council  will  initiate  an 
action  under  this  section  III.C.4.  when  a 
state  or  Federal  resource  management 
agency  or  the  Council's  Sahnon 
Technical  Team  (STT)  presents  the 
Coimcil  with  information  substantiating 
its  concern  for  a  particular  species.  The 
Council  will  review  the  information  and 
refer  it  to  the  Scientific  and  Statistical 
Committee,  GMT,  STT,  or  other 
appropriate  technical  advisory  group  for 
evaluation.  If  the  Council  determines, 
based  on  this  review,  that  management 
measures  are  necessary  to  prevent  harm 
to  a  non-groundfish  species  facing 
conservation  problems  or  to  address 
requirements  of  the  Endangered  Species 
Act.  Marine  Mammal  Protection  Act. 
other  relevant  Federal  natural  resource 
law  or  policy,  or  international 
agreement,  it  may  recommend 


appropriate  management  measures.  If 
approved  by  the  Regional  Director,  the 
measures  will  be  implemented  in 
accordance  with  the  procedures 
identified  in  section  UI.B.  The  intention 
of  the  measures  may  be  to  share 
conservation  burdens  while  minimizing 
disruption  of  the  groundfish  fishery,  but 
under  no  circiunstances  may  the 
intention  be  simply  to  provide  more  fish 
to  a  different  user  group  or  to  achieve 
other  allocation  objectives. 

Appendix  to  Part  663  [Amended] 

3.  In  the  list  below,  for  each  Appendix 
section  indicated  in  the  left  column, 
remove  the  reference  indicated  in  the 
middle  column  from  wherever  it 
appears  in  the  section,  and  add  in  its 
place  the  reference  Indicated  in  the  right 
column: 
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SO  CFR  Part  663 

[Docket  No.  930229-3090] 

Pacific  Coast  Groundfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 


SUMMARY:  The  Secretary  of  Commerce 
(Secretary)  issues  a  final  rule  allocating 
the  1993  U.S.  Pacific  whiting  harvest 
guideline  of  142,000  metric  tons  (mt) 
between  fishing  vessels  delivering  to 
processors  located  on  shore  and  other 
fishing  vessels.  Under  this  rule,  an 
Initial  allocation  of  112,000  mt  is 
available,  until  taken,  to  all  fishing 
vessels  regardless  of  where  they  deliver 
their  catch.  The  remaining  30,000  mt  is 
held  in  reserve  for  release  to  fishing 
vessels  delivering  to  processors  located 
on  shore  when  the  initial  112,000  mt 
allocation  has  been  harvested.  This 


action  promotes  the  goals  and  objectives 
of  the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  by  preventing 
preemption  by  at-sea  processors  of 
harvesting  opportunities  for  fishing 
vessels  that  deliver  their  catch  to  shore 
facilities.  This  action  will  help  stabilize 
the  economic  climate  for  both  at-sea  and 
shorebased  operators  during  a  period  of 
transition  to  a  limited  access 
management  program  beginning  in 
1994. 

EFFECTIVE  DATES:  April  15, 1993  through 
December  31,  1993. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  or 
the  Final  Regulatory  Flexibility  Analysis 
can  be  obtained  from  the  Pacific  Fishery 
Management  Council,  2000  SW.  First 
Avenue,  suite  420,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140, 
or  Rodney  R,  Mclnnis  at  310-980-4030. 
SUPPLEMENTARY  INFORMATION:  NMFS 
issues  this  final  rule  to  implement  part 


of  a  recommendation  by  the  Pacific 
Fishery  Management  Council  (Council) 
for  a  long-term  framework  to  allocate 
the  annual  Pacific  whiting  harvest 
guideline  or  quota  between  the 
shoreside  and  at-sea  industry  sectors. 
The  Council's  recommendation  is  fiilly 
described  in  the  notice  of  proposed 
rulemaking  for  this  action  (58  FR  14543, 
March  18,  1993). 

The  effect  of  the  Council's  entire 
recommendation  would  have  been  to 
provide  an  unjustifiably  high  level  of 
economic  protection  at  all  future  stock 
sizes  to  shoreside  processing  plants,  the 
vessels  that  deliver  whiting  to  shoreside 
plants,  and  the  communities  in  which 
they  are  located,  at  the  expense  of  the 
at-sea  processing  sector  (catcher/ 
processors  or  factory  trawlers, 
motherships,  catcher  vessels  that  deliver 
to  motherships,  and  the  communities' 
where  employees  reside). 

The  notice  of  proposed  rulemaking 
sought  public  comment  on  whether  the 
Secretary  should:  (a)  Approve  the 
Council's  proposal  in  its  entirety;  (b) 
approve  various  parts  of  the  proposal; 
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(c)  disapprove  the  proposal;  or  (d)  limit 
approval  to  1  year. 

This  final  rule  reserves  30,000  mt  of 
the  1993  Pacific  whiting  harvest 
guideline  for  fishing  vessels  that  deliver 
to  processors  located  on  shore 
(shoreside  processing  sector).  The 
remainder  of  the  1993  harvest  guideline, 
112.000  mt,  is  available  to  all  fishing 
vessels,  regardless  of  where  they  deliver 
their  catch.  The  initial  allocations 
operationally  are  different.  The  30,000 
mt  reserve  for  the  shoreside  processing 
sector  guarantees  that  amount  of 
whiting  for  the  shoreside  processing 
sector  in  addition  to  that  amount  of  the 
initial  112.000  mt  taken  by  the 
shoreside  sector,  sub^Kit  only  to 
redistribution  after  September  1, 1993.  if 
it  becomes  apparent  that  the  shoreside 
sector  will  not  use  the  full  amount  of 
the  reserve.  The  112,000  mt  initial 
allocation  to  all  fishing  vessels  operates 
as  a  theoretical  initial  limit  on  at-sea 
processing,  but  not  as  a  guaranteed 
allocation  since  the  onshore  sector  is 
expected  to  take  a  portion  of  it. 

The  effect  of  this  action  is  to  provide 
a  level  of  economic  protection  from 
preemption  by  at-sea  processors  to  the 
shoreside  processing  sector  without 
effecting  a  dramatic  change  in  the 
percentage  of  the  harvest  guideline  that 
will  be  processed  by  each  sector.  Based 
on  the  most  recent  economic  data, 
NOAA  anticipates  that  the  at-sea  sector 
will  process  approximately  100,000  mt 
of  the  142.000  mt  Pacific  whiting 
harvest  guideline  in  1993  (about  70 
percent  of  the  harvest  guideline)  and  the 
shoreside  sector  will  process  the 
remaining  42,000  mt  (about  30  percent 
of  the  harvest  guideline). 

Any  Pacific  whiting  harvested  or 
processed  in  state  waters  (0-3  nautical 
miles  offshore)  will  be  counted  against 
the  harvest  guideline. 

NMFS  did  not  approve  the  Council's 
entire  recommendation  because  the 
Council  did  not  demonstrate  that  the 


extreme  reallocation  to  the  shoreside 
processing  sector  at  the  expense  of  the 
at-sea  sector  would  provide  sufficient 
social  or  economic  net  benefits  to  the 
Nation  to  justify  the  proposal. 

NMFS  agrees  with  the  Council  that 
some  level  of  protection  for  the 
shoreside  processing  sector  is  necessary 
to  prevent  preemption  of  harvesting  and 
processing  opportunities  for  shoreside 
processors  and  the  catcher  vessels  that 
deliver  whiting  to  shoreside  plants. 

Discussion 

NMFS'  consideration  of  the  Council's 
recommendation  focused  on  the 
following: 

1.  Preemption  of  Shoreside  Processing 
and  Catcher  Vessel  Harvesting 
Opportunities  by  Domestic  At-Sea 
Processors 

The  combined  daily  production  rate 
of  the  at-sea  fleet  (factory  trawlers, 
mothership-processors,  and  catcher 
boats  that  deliver  to  either  or  both)  is 
estimated  to  be  over  nine  times  that  of 
the  shoreside  sector  of  the  industry. 
Unrestricted  participation  by  the  at-sea 
sector  could  result  in  harvest  of  the 
entire  whiting  harvest  guideline  in  as 
few  as  28  days.  Such  a  fishery  would 
concentrate  the  entire  whiting  harvest 
into  the  early  part  of  the  year,  resulting 
in  reduced  revenues  to  coastal 
communities,  and  preemption  of 
whiting  processing  opportunities  for 
shoreside  processors. 

Preemption  of  the  shore-based 
whiting  fishery,  if  it  were  to  occur, 
would  result  in  the  loss  of  revenues  and 
income  to  coastal  communities.  This 
revenue  source  is  important  to  maintain 
the  viability  of  the  seafood  processing 
sector  that  purchases  salmon,  rockfish, 
flatfish,  shrimp,  crab  and  other  species 
in  addition  to  whiting,  and  supports  the 
fishing-based  portion  of  the  coastal 
economy. 

The  likelihood  that  the  at-sea 
harvesting  and  processing  sector  will 


preempt  harvesting  opportunity  for 
catcher  vessels  that  do  not  process  will 
be  reduced  in  1994  when  a  license 
limitation  program — a  form  of  limited 
entry — will  be  implemented.  Limited 
entry  should  preserve  harvesting 
opportunities  for  such  catcher  vessels, 
many  of  which  pioneered  the  fishery, 
for  two  reasons.  First,  few,  if  any. 
factory  trawlers  are  expected  initially  to 
qualify  for  limited  entry  permits,  which 
should  result  in  catcher  vessels  that  do 
not  process  having  access  to  most  of  the 
annual  whiting  harvest  guideline. 
Second,  currently  depressed  surimi 
markets  are  likely  to  discourage  factory 
trawlers  hum  purchasing  and 
combining  several  permits  to  allow 
them  to  harvest  whiting  until  the  market 
makes  it  economically  profitable.  Rather 
than  purchase  permits,  some  factory 
trawlers  may  operate  as  motherships 
and  purchase  fish  from  catcher  vessels.  . 
As  a  result,  limited  entry  should 
provide  catcher  vessels  with  the 
harvesting  opportunities  that  the 
Council  wishes  to  protect  for  them 
beginning  in  1994.  and  it  should  not  be 
necessary  to  restrict  at-sea  processing  to 
achieve  that  same  purpose.  The  coming 
licen.se  limitation  program  should 
provide  market  flexibility  for  catcher 
vessels.  NMFS  believes  that  a 
competitive  market,  where  catcher 
vessels  have  a  wider  choice  of  markets, 
coupled  with  limited  protection  for  the 
shoreline  sector  during  the  1993 
transition  year,  is  in  the  long-term  best 
interest  of  the  fishing  industry  and  the 
consumer. 

2.  Increased  Allocation  to  the  Shoreside 
Processing  Sector  at  the  Expense  of  the 
At-Sea  Processing  Sector 

As  illustrated  in  the  table  below,  the 
Council's  recommendation  likely  would 
have  resulted  in  a  major  reallocation 
from  the  1992  division  of  the  harvest  in 
1993  and  1994  if  harvest  guidelines 
continue  to  decline. 


1992  Catch  Versus  1993  and  1994  AaocATioNS  Under  the  Council's  Recommendation 


Year 

StioresJde 

At  sea 

Total  metric 

Metric  tons 

Percent 

Metric  tons 

Percent 

tons 

1992 

56,000 

105,200 

80,000 

27 
74 
80 

153.000 
36.800 
20,000 

73 
26 
20 

1983 „ 

1994 "••■■ 

209,000 
142,000 
100  000 

NMFS  economists  prepared  a  cost/ 
benefit  analysis  for  the  Council  in  order 
to  determine  whether  the  Council's 
recommendation  would  be  a  "major" 
rule  under  EO.  12291  and  to  quantify, 
to  the  extent  possible,  net  economic 


benefits  to  the  Nation.  These  economists 
used  data  from  various  sources, 
including  cost  and  production  surveys 
for  1992.  Information  was  collected  on 
key  variables  including  catch,  ex-vessel 
prices,  operating  costs,  product  recovery 


rates,  primary  production  (e.g.,  surimi). 
and  secondary  production  (e.g..  fish 
meal).  Unfortunately,  one  key  variable, 
the  future  price  of  whiting  surimi,  could 
not  be  determined.  World  surimi 
markets  are  in  such  a  state  of 
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oversupply  that  little  shoreside  and  at- 
sea  whiting  surimi  had  been  sold  at  the 
time  the  analysis  was  conducted. 
Therefore,  there  were  insufficient  data 
to  determine  average  shoreside  and  at- 
sea  prices.  As  a  result,  at-sea  and 
shoreside  whiting  surimi  prices  were 
assumed  equal,  as  there  was  insufficient 
evidence  to  indicate  otherwise.  The  cost 
information  collected  showed  similar 
unit  costs  for  both  sectors.  However,  the 
cost/benefit  results  show  a  very  small 
advantage  for  the  alternative 
recommended  by  the  Coiuicil,  due  to 
more  efficient  waste  utilization  by 
shoreside  plants.  But  even  these  results, 
as  noted  by  the  Council's  Scientific  and 
Statistical  Committee  economists  and 
NMFS  economists,  are  clouded  by  the 
accuracy  of  input  data,  the  inability  to 
extrapolate  long-run  costs  and  benefits 
from  data  based  on  a  single  year  of 
operation,  and  the  inability  to  quantify 
the  impacts  of  limited  entry. 
Consequently,  the  cost/benefit  analysis 
was  not  useful  as  a  basis  for  major 
reallocation  among  user  groups.  This 
was  one  of  the  reasons  that  NMFS 
considered  different  options  to  the 
Council's  proposed  long-term  formula 
for  allocating  whiting. 

By  the  end  of  1992,  Japanese 
inventories  of  frozen  surimi  increased  to 
a  10-year  high  of  over  150.000  mt. 
Increased  imports  into  Japan  from 
relatively  new  sources  of  surimi  (Russia, 
Thailand,  China,  Vietnam,  Argentina, 
India  and  whiting  surimi  from  the 
United  States  and  Canada]  also 
contributed  to  this  inventory  build-up. 
Consequently,  surimi  prices  in  Japan 
have  fallen.  Japanese  import  statistics 
for  January  1993  indicate  an  average 
pollock  surimi  price  of  $1.10  per  pound 
(lb) — a  decline  of  over  50  percent  from 
the  January  1992  price  of  $2.24  per 
pound.  Prices  throughout  1993  are 
expected  to  continue  to  fall  for  several 
reasons.  First,  the  pollock  "A"  season  is 
expected  to  add  45  to  50  thousand  tons 
of  surimi  to  ciirrent  supplies.  Second, 
some  at-sea  processors  are  experiencing 
financial  difficulties  due  to  unexpected 
short-falls  in  the  production  of  the 
highly-valued  pollock  roe,  which  could 
have  offset  lesser  profits  from  low 


surimi  prices.  Financially  distressed 
companies  may  sell  product  at 
distressed  prices,  which  will  contribute 
to  prices  staying  low.  Finally,  fillet 
prices  are  expected  either  to  maintain 
current  levels  or  actually  decline  during 
1993  as  more  companies  emphasize 
fillet  production  over  surimi  and  sell 
into  world  markets  where  Russian 
companies  are  reportedly  selling  low- 
priced  pollock  and  cod  products.  As 
Pacific  whiting  surimi  generally  sells  for 
15-20  percent  less  than  pollock  surimi 
for  the  equivalent  grade,  all  of  these 
factors  have  implications  for  the  1993 
whiting  fishery. 

The  EA/RIR/IRFA  indicated  that  at 
the  maximum  demonstrated  operating 
capacity  of  the  existing  shoreside 
processing  plants  in  1992  of 
approximately  500  mt  per  day,  the 
existing  shoreside  plants  could  process 
about  90,000-95.000  mt  over  a  full 
season.  This  assumes  that  all  plants 
operate  at  full  capacity  for  the  full 
season.  That  may  or  may  not  be 
realistic,  depending  upon  the 
distribution  of  whiting  and  their 
availability  to  shoreside  catcher  boats, 
and  depending  upon  market  factors.  The 
distressed  state  of  the  surimi  market  for 
1993  described  above  provides 
questionable  incentive  to  utilize  the 
maximum  capacity  of  either  shoreside 
or  at-sea  processors,  at  least  in  the  short 
term. 

The  Council's  recommendation 
reflects  its  judgment  that,  at  low  stock 
sizes,  greater  social  and  economic 
benefits  are  derived  from  protecting  and 
encouraging  the  growth  and 
development  of  the  whiting  industry 
with  its  base  in  local  coastal 
communities  rather  than  allowing  these 
benefits  to  flow  to  a  mobile  fleet  based 
mainly  in  Seattle,  VVA.  However, 
substantial  evidence  has  been  presented 
by  the  at-sea  processing  sector  that  its 
employee  base  is  drawn  from  a  wide 
spectrum  of  West  Coast  communities 
and  that  economic  benefits  flow  to  those 
communities  as  a  result  of  at-sea 
processing  trawler  operations.  Although 
the  EA/RIR/IRFA  shows  that 
development  of  the  onshore  whiting 
sector  would  benefit  coastal 


commimities,  it  does  not  justify  why 
that  development  should  come  at  the 
expense  of  the  at-sea  sector. 

The  EA/RIR/IRFA  did  not  substantiate 
the  argument  that  the  at-sea  processing 
sector,  because  of  its  inherent  mobility 
and  ability  to  participate  in  other 
fisheries,  should  bear  the  entire  cost  of 
harvest  reductions  due  to  declining 
stock  sizes.  A  review  of  alternative 
fishing  opportunities  for  the  at-sea 
processing  sector  indicates  steady 
shrinkage  of  opportunity.  Fishing 
opportunities  and  revenues  for  at-sea 
processors  in  the  Alaskan  groundfish 
fisheries  have  been  steadily  eroding  due 
to  overcapitalization,  restrictive  bycatch 
regulations,  depressed  surimi  markets, 
and  restrictive  allocations. 
Opportunities  for  the  at-sea  processing 
sector  to  fish  in  Russian  waters  also 
appear  to  be  uncertain. 

NMFS  believes  that  all  sectors  of  the 
fishing  community  must  equitably  bear 
the  burden  of  reduced  catches  due  to 
reductions  in  the  harvestable  stocks. 
The  Council's  recommendation  would 
result  in  the  shoreside  processing  sector 
being  allocated  a  much  greater 
percentage  share  of  the  Pacific  whiting 
resource  at  the  expense  of  the  at-sea 
processing  sector,  which  has  processed 
the  majority  of  the  resource  during  the 
past  2  years. 

Based  on  the  rationale  explained 
above,  NMFS  has  determined  that  the 
Council's  recommendation  to  place 
30,000  mt  of  the  annual  Pacific  whiting 
harvest  guideline  in  reserve  for 
subsequent  release  to  the  shoreside 
processing  sector  should  be  approved; 
this  will  prevent  preemption  of 
shoreside  processing  opportunities  by 
the  at-sea  processing  sector.  Conversely, 
NMFS  has  determined  that,  except  for 
the  September  reapportionment  of  any 
portion  of  the  reserve  that  will  not  be 
used  by  the  shoreside  sector  by  the  end 
of  the  fishing  year,  the  remainder  of  the 
Council's  recommendation  should  be 
disapproved. 

The  following  table  shows  the 
anticipated  distribution  of  the  1993 
harvest  compared  to  the  1992  harvest,  as 
a  result  of  this  final  rule. 


1992  Catch  Versus  1993  Anticipated  Catch  Under  This  Rule 


Year 

Stioreside 

At  sea 

Total  metric 

Metric  tons 

Percent 

Metric  tons 

Percent 

tons 

1992 

56.000 
42.000 

27 
30 

153.000 
100.000 

73 
70 

209.000 
142,000 

1993 
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Under  the  regulation,  the  percentage 
of  the  total  allowable  harvest  expected 
to  be  taken  by  the  shoreside  sector  is 
higher  than  its  historical  performance. 

Comments  and  Responses 

Comments  From  Shoreside  Interests 
(Including  Catcher  Vessels  That  Deliver 
Shoreside) 

Written  comments  favoring  the 
Council's  recommendation,  either  with 
or  without  the  30,000  mt  shoreside 
reserve,  were  received  from:  6 
organizations  (Oregon  Trawl 
Commission.  Midwater  Trawlers 
Cooperative,  Oregon  Coastal  Zone 
Management  Association,  Pacific 
Seafood  Processors  Association, 
Fishermen's  Marketing  Association,  and 
Coast  Draggers);  4  shoreside  processing 
companies  (Inland  Quick  Freeze.  Point 
Adams  Packing  Co..  Pacific  Whiting 
Producers,  and  Castle  Rock  Seafoods. 
Inc.);  5  catcher  vessel  owners  or 
operators,  representing  at  least  11 
vessels;  45  individuals  employed  by 
shoreside  processing  plants;  5 
individuals  working  in  support 
industries;  the  Oregon  Department  of 
Fish  and  Wildlife;  and  3  U.S. 
Congressional  Representatives  for  the 
State  of  Oregon.  Four  comments  were 
flatly  opposed  to  any  change  to  the 
Council's  recommendation.  Eight 
preferred  the  Council's 
recommendation.  The  majority 
supported  the  Council's 
recommendation,  but  without  the 
reserve.  Outside  the  March  12-April  1 
comment  period  on  the  notice  of 
proposed  rulemaking,  NMFS  received 
numerous  other  comments,  including 
those  from  2  U.S.  Congressional 
Representatives  (other  than  those 
referenced  above),  4  U.S.  Senators,  and 
1  Governor  supporting  the  Council's 
recommendation,  either  with  or  without 
the  reserve. 

Comment  1:  Four  organizations 
supported  the  Council's 
recommendation.  They  emphasized  the 
economic  importance  of  promoting 
whiting  harvesting  and  processing  by 
vessels  and  in  plants  that  are  tied  to 
local  communities,  the  need  to  prevent 
pulse  fishing,  and  the  need  to  provide 
alternative  harvesting  opportunities  to 
the  traditional  groundfish  species  for 
many  vessels  in  the  groundfish  fleet. 

Response:  NMFS  agrees  that  the 
development  of  new  harvesting  and 
processing  opportunities  for  businesses 
based  in  local  coastal  communities  is 
beneficial  to  those  communities. 
However,  if  those  benefits  are  at  the 
expense  of  other  U.S.  businesses,  then 
net  economic  or  social  benefits  to  the 
Nation  must  be  demonstrated. 


NMFS  agrees  that  pulse  fishing,  under 
certain  circumstances,  can  be 
detrimental  to  particular  stocks.  NMFS 
is  not  aware  of  any  Council  documents 
that  suggest  that  a  short,  intense  fishery 
on  Pacific  whiting  would  biologically 
damage  the  whiting  stock  or  other 
groundfish  species.  For  the  last  2  years 
of  joint  venture  operations  (1989-1990). 
pulse  fisheries  occurred  in  which 
almost  the  entire  harvest  guideUne  for 
whiting  was  taken  in  about  1 1  weeks. 
Bycatch  rates  in  these  "pulse"  joint 
ventures  were  lower  for  total  rockfish 
than  in  each  of  the  previous  years,  and 
were  lower  for  salmon  than  in  all  but  2 
of  the  previous  years  when  the  fishery 
was  longer.  Bycatch  rates  by  the  at-sea 
processing  fleet  of  widow  rockfish, 
yellowtail  rockfish.  and  salmon  in  the 
spring  1992  pulse  fishery  (April  15-May 
5)  were  lower  than  the  average  for  the 
last  5  years  of  joint  venture  operations. 

Nonetheless.  NMFS  also  is  concerned 
that  short,  intense,  competitive  fisheries 
for  whiting  could  induce  greater  bycatch 
and  wastage  of  both  non-targeted 
groundfish  and  non-groundfish  stocks, 
such  as  salmon.  The  Council  and  NMFS 
already  have  taken  action  to  minimize 
bycatch  in  the  whiting  fishery  by 
establishing  April  15  as  the  start  of  the 
season  for  most  of  the  whiting  fishery 
and  by  amending  the  FMP  (Amendment 
7)  to  authorize  restricting  the  groundfish 
fishery  to  protect  non-groundfish 
species.  A  number  of  bycatch 
restrictions  have  been  recommended  by 
the  Council  and  implemented  by  NMFS 
to  address  these  concerns,  among  them: 
An  April  15  start  for  the  large-scale 
fishery  north  of  42°  N.  latitude  and 
south  of  40°30'  N.  latitude;  no  at-sea 
processing  of  whiting  south  of  42"  N. 
latitude;  no  fishing  for  whiting  at  night 
south  of  42°  N.  latitude;  no  fishing  in 
the  Klamath  River  or  Columbia  River 
salmon  conservation  zones;  and  no 
fishing  for  whiting  shoreward  of  the 
100-fathom  (183  m)  contour  in  the 
Eureka  area  (except  for  a  small  trip 
limit).  NMFS-certified  observers  have 
been  carried  on  all  at-sea  processors, 
and  an  extensive  observer  program  has 
been  developed  to  monitor  the  short- 
based  fleet.  NMFS  agrees  that  it  can  be 
difficult  to  monitor  very  short,  intense 
fisheries,  but  with  complete  observer 
coverage,  the  track  record  has  been 
good.  Whiting  fishermen,  whether  short 
or  sea-based,  agree  that  bycatch  is  not 
desirable.  Rockfish.  the  most  prevalent 
bycatch.  have  spines  that  destroy 
whiting  flesh  and  make  it  unsuitable  for 
processing.  Neither  fleet  wants  to  be 
accused  of  contributing  to  the  decline  of 
salmon  runs,  and  both  sectors  have  kept 
their  bycatch  of  salmon  well  below  the 


Council  recommended  standard  of  0.05 
salmon  per  mt  of  whiting  (one  salmon 
in  20  mt  of  whiting).  The  same  landing 
limits  for  non-whiting  species  apply  to 
catcher  vessels  whether  they  lana 
shoreside  or  at  sea. 

Comment  2:  Whiting  should  be  caught 
later  in  the  year  or  throughout  the  year 
because  yield  is  higher  in  the  fall  than 
in  the  spring.  Processing  whiting  earlier 
in  the  year,  which  would  occur  if  at-sea 
processors  were  given  a  large  allocation 
with  no  provision  to  slow  the  fishery, 
could  reduce  gross  revenues  from  the 
resource. 

Response:  NMFS  scientists  estimated 
the  change  in  yield  for  an  extreme 
example,  assuming  the  entire  harvest 
guideline  was  harvested  in  September. 
They  estimated  that  the  yield  of  whiting 
would  increase  by  approximately  10 
percent.  However,  this  increase  does  not 
necessarily  represent  a  10  percent 
increase  in  marketable  flesh.  Moreover, 
the  increase  would  be  substantially  less 
in  a  year-round  fishery. 

Beginning  in  1994.  the 
implementation  of  a  license  limitation 
program  in  the  Pacific  groundfish 
fishery  should  reduce  Uie  likelihood  of 
a  pulse  fishery.  This  program  also  is 
expected  to  preserve  substantial 
harvesting  opportunities  for  whiting  for 
traditional  whiting  catcher  vessels, 
which  should  prevent  effort  shifts  onto 
other  groundfish  species. 

Comment  3:  Many  individual 
commenters  argued  that  since  at-sea 
processors  were  mobile,  imlike 
shoreside  plants,  that  they  could  make 
up  losses  in  the  whiting  fishery  from 
other  fisheries. 

Response:  As  described  earlier, 
fishing  opportunities  and  revenues  for 
the  at-sea  processing  sector  have  been 
steadily  declining  in  recent  years  due  to 
restrictive  regulations,  allocation 
decisions,  overcapitalization,  and  soft 
markets.  Few  alternatives  currently  exist 
to  those  fisheries  in  which  at-sea 
processors  now  participate. 

Comment  4:  Many  individuals 
employed  by  shoreside  plants  wrote  in 
support  of  the  Council  recommendation, 
and  were  grateful  that  they  were 
employed  as  a  result  of  the  1992 
allocation.  Most  asked  that  the 
shoreside  allocation  not  be  lowered 
from  1992  levels,  in  order  to  preserve 
their  jobs. 

Response:  NMFS  deplores  the  loss  of 
any  jobs  in  the  fishing  industry, 
including  those  of  crewmen  and 
processing  workers  in  the  at-sea 
processing  sector  that  would  lose  jobs  if 
the  Council's  recommendation  were 
approved.  Creating  jobs  for  shoreside 
workers  at  the  expense  of  at-sea  workers 
might  be  justified  if  a  significant 
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increase  in  net  economic  benefits  to  the 
Nation  were  shown.  The  EA/RIR/IRFA 
shows  little  difference  in  net  benefits 
between  production  by  either  industry 
sector.  The  Council's  recommendation 
would  have  provided  substantially  more 
whiting  to  shoreside  processors  in  1993 
than  was  used  in  1992.  With  a  reduced 
amount  of  whiting  available  in  1993. 
and  some  loss  of  jobs  inevitable,  this 
final  rule  will  not  result  in  a 
disprorportionate  loss  of  jobs  in  either 
sector. 

Comment  5:  Many  comments 
indicated  that  shoreside  capacity  is 
95,000  mt  or  more,  and  an  allocation  of 
anything  less  will  be  disruptive, 
impeding  already  developed  capacity. 

Besponse:  NMFS  finds  inadequate 
support  in  the  EA/RIR/IRFA  to  justify 
protecting  the  shoreside  sector  at  the 
expense  of  the  at-sea  sector,  which  also 
has  developed  capacity  to  use  the 
Pacific  whiting  resource. 

Comment  6:  One  shoreside 
cominenter  stated  that  the  shoreside 
sector  had  not  been,  and  was  not  Ukely 
to  be,  in  danger  of  being  over- 
capitahzed  because  shoreside 
processing  capacity  is  only  at  the  level 
of  catch  in  1992  (about  56,000  mt). 

Response:  If  this  is  the  case,  shore- 
based  processing  capacity  will  be 
accommodated  appropriately  by  the 
final  rule.  This  comment  is  in  conflict 
with  most  shore-based  testimony  and 
with  the  EA/RIR/IRFA.  which  estimates 
current  shoreside  capacity  to  be  as  high 
as  90,000-95.000  mt. 

Comment  7:  Several  commenters  felt 
the  reserve  should  be  maintained,  and 
that  the  purpose  of  the  reserve  was  to 
spread  the  at-sea  processing  fishery  into 
two  seasons  to  minimize  localized 
impacts  of  pulse  fishing,  and  was  not 
intended  to  supplement  the  shoreside 
allocation. 

Response:  In  1992,  the  Council 
recommended  an  April  15  start  for  most 
of  the  whiting  fishery  to  mitigate  the 
potential  impacts  the  commenter  fears. 
By  starting  the  fishery  when  whiting  are 
more  fully  dispersed  along  the  coast, 
local  impacts  are  intended  to  be  less 
severe.  The  Council  intended  for  the 
reserve  to  meet  the  needs  of  the 
shorebased  processing  sector.  If  the 
reserve  was  intended  only  to  extend  the 
at-sea  processing  season,  there  would 
have  bean  no  need  to  specify  shoreside 
priority  for  the  reserve. 

Comment  8:  The  Council's 
recommendation  should  be  adopted 
because  it  will  divert  local  trawl  effort 
to  whiting  rather  than  continue  on  other 
fully-exploited  groundfish  stocks. 
Preference  to  the  shoreside  sector  will 
prevent  overfishing  of  other  groundfish 
species. 


Response:  Most  groundfish  species  off 
Washington,  Oregon,  and  California  are 
already  subject  to  severe  landing 
restrictions  that  prevent  overfishing. 
Effort  in  the  entire  fishery  will  be 
further  reduced  with  implementation  of 
a  license  limitation  limited  entry 
program  in  1994.  The  allocation  of 
whiting  to  one  group  or  the  other  should 
not  ^vent  any  harvest  guideline  from 
being  exceeded. 

Comment  9:  The  at-sea  fleet  is 
overcapitalized,  and  was  built  for 
Alaska  pollock  fisheries.  Therefore,  the 
at-sea  fleet  should  not  take  away 
whiting  opportunities  from  coastal 
communities  along  the  West  Coast. 

Response:  The  final  rule  is  intended 
to  preserve  whiting  opportunities  for 
coastal  communities  by  guaranteeing 
them  a  fair  share  of  the  harvest 
guideline  for  onshore  processing. 

Comment  10:  Whiting  should  be 
reserved  for  citizens  of  the  states 
adjacent  to  the  resource. 

Response:  The  Magnuson  Fishery 
Conservation  and  Management  Act 
(Magnuson  Act)  prohibits  allocation  that 
discriminates  against  the  citizens  of  any 
state.  Fish  in  the  U.S.  exclusive 
economic  zone  (EEZ)  (3-200  nautical 
miles  offshore)  are  the  common 
property  of  all  U.S.  citizens,  no  matter 
where  they  Uve. 

Comment  11:  In  response  to  concerns 
that  the  shoreside  sector  will  need  even 
less  fish  than  in  1992,  several  shore- 
based  representatives  and  U.S. 
Congressional  Representatives  from  the 
State  of  Oregon  assured  NMFS  that  the 
shoreside  sector  would  use  the  full 
allocated  amount  in  1993. 

Response:  NMFS  acknowledges  this 
comment. 

Comment  12:  Only  the  Council 
recommendation  or  the  Council 
recommendation  less  the  reserve  would 
be  fair.  Omitting  both  the  reserve  and 
the  sliding  scale  from  the  formula 
(Option  1  in  the  proposed  rule)  would 
provide  8  more  fishing  days  for  the  at- 
sea  sector  (at  5,000  mt/day)  at  a  cost  of 
60  days  for  shoreside  processors 
(assuming  650  mt/day),  and  prorating 
the  1992  allocations  (Option  2  in  the 
proposed  rule)  would  provide  3  days  for 
at-sea  processing  at  the  cost  of  23  days 
on  shore. 

Response:  These  comparisons  reflect 
differences  in  daily  processing  capacity 
that  are  influenced  by  the  number  of 
processors  in  each  sector.  An  individual 
catcher/processor  can  harvest  about 
150-400  mt  per  day.  The  highest- 
producing  individual  shore  plants 
processed  about  200  mt  per  day  in  1992. 
The  production  rate  by  each  sector  does 
not  provide  information  on  dependence 
on  whiting,  employment,  community 


benefits  or  other  factors  that  may  be 
relevant  to  allocation  decisions. 

Comment  13:  The  Council 
recommendation,  without  the  reserve,  is 
a  reasonable  compromise.  If  the 
allocation  regime  is  applied  to  the 
harvest  guideline  (or  ouota)  over  the  last 
17  years,  catches  would  be  almost 
evenly  split  between  the  shoreside  and 
at-sea  processing  sectors. 

Response:  NMFS  acknowledges  this 
comment,  but  notes  that  the  EA/RIR/ 
IRFA  does  not  provide  adequate 
justification  for  increasing  shoreside 
production  to  half  the  harvest  guideline. 

Comment  14:  According  to  the  EA/ 
RIR/IRFA,  onshore  processing  has  the 
potential  to  create  extra  income  that  is 
not  available  if  fish  are  taken  offshore. 
Furthermore,  the  Council's 
recommendation  should  be  approved 
with  the  reserve  because  disapproval  of 
the  reserve  would  decrease  the  potential 
net  benefit  to  the  Nation  by  $19  miUion. 

flesponse;  The  $19  million  difference 
presented  in  the  EA/RIR/IRFA  is  based 
on  an  expansion  of  minor  differences 
over  the  long  term  (50-100  years).  It  is 
not  an  annual  amount  and  is  very 
speculative.  In  addition,  the  current 
amount  of  this  difference  is 
considerably  less  than  in  the  EA/RIR/ 
IRFA  because  the  price  of  surimi  has 
plummeted  since  the  analysis  was 
conducted.  As  noted  by  the  Council's 
Scientific  and  Statistical  Committee  and 
NMFS  economists,  these  results  are 
clouded  by  the  accuracy  of  input  data, 
an  inability  to  extrapolate  long-run  costs 
and  benefits  fi-om  data  based  on  a  single 
year  of  operation,  and  an  inability  to 
quantify  the  impacts  of  limited  entry. 
Consequently,  as  explained  in  the 
preamble  to  this  rule,  the  cost/benefit 
analysis  is  not  useful  as  a  basis  for  major 
reallocation  among  the  user  groups. 

Comments  From  At-Sea  Processing 
Interests  (Including  Catcher  Vessels 
That  Deliver  to  At-Sea  Processors) 

Written  comments  in  opposition  to 
the  Council's  recommendation  with  or 
without  the  reserve  were  received  from: 
3  organizations  (The  American  Factory 
Trawlers  Association,  American  High 
Seas  Fisheries,  the  Grays  Harbor 
Economic  Development  Council);  12  at- 
sea  processing  companies  (Alaska 
Ocean  Seafood,  Premier  Pacific 
Seafoods,  Arctic  Storm  Inc.,  Emerald 
Resource  Management  (representing  5 
companies).  Arctic  King  Fisheries. 
Arctic  Alaska  Fisheries  Corporation. 
Oceantrawl.  Inc.,  and  ProFish);  83  crew 
members  employed  by  catcher/ 
processors;  and  1  interested  individual. 
Outside  the  March  12-April  1  comment 
period  on  the  notice  of  proposed 
rulemaking,  NMFS  received  numerous 
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other  comments,  including  those  from  8 
U.S.  Congressional  Representatives  and 

2  U.S.  Senators  opposing  the  Council's 
recommendation,  either  with  or  without 
the  reserve. 

Comment  15:  Chie  commentar  argued 
that  the  majcRity  of  the  Pacific  whiting 
harvest  has  always  been  processed  at 
sea.  beginning  writh  the  foreign  fishery, 
followed  by  the  joint  venture  fishery, 
and  finally  by  U.S.  at-sea  catcher- 
processors  and  mothershtp  processors. 

Eesponse:  NMFS  agrees  that 
historically  most  whiting  have  been 
processed  at  sea.  Only  during  the  last  2- 

3  years  has  significant  investment 
occurred  to  develop  a  shoreside 
processing  industry.  NMFS  agrees  with 
the  Council  that  the  fledgling  shoreside 
processing  industry  needs  some 
protection  from  total  preemption  by  the 
at-sea  fleet.  Beyond  a  level  of  allocation 
that  provides  protection  from 
preemption,  however,  NMFS  is  not 
convinced  that  further  allocations  to  the 
shoreside  sector  at  the  expense  of  the  at- 
sea  sector  are  justified. 

Comment  16:  One  commenter  argued 
that  NMFS  should  disapprove  the 
Council's  recommendation  because  the 
at-sea  sector  produces  a  superior 
product  and  is  the  only  sector  able  to 
market  surimi  in  foreign  markets. 

Response:  Although  both  sectors 
make  arguments  for  better,  or  at  least 
equal,  quality  surimi.  NMFS  knows  of 
no  empirical  evidence  to  support  either 
side.  Although  differences  may 
ultimately  exist  between  sectors, 
apparently  so  Httle  whiting  surimi  had 
been  sold  at  the  time  the  analysis  was 
conducted,  that  little  information  is 
available  from  which  to  draw  any 
conclusions.  For  this  reason,  the 
analysis  in  the  EA/RIJL'IRFA  assumed 
identical  prices  for  both  sectors.  NMFS 
also  notes  that  quaUty  is  a  market- 
driven  factor,  and  that  the  industry  will 
respond  to  the  demands  of  its  market. 
Shorebased  whiting  surimi  has  been 
exported  successfully  to  foreign 
markets. 

Comment  17:  Two  commenters 
recommended  that  the  Secretary 
approve  the  Council's  recommendation 
without  the  reserve  and  without  the 
sliding  scale  (Option  1  in  the  proposed 
rule).  They  argued  that  this  would 
provide  a  "fair  share"  to  the  shoreside 
sector  equivalent  to  their  highest , 
historical  production  while  reserving 
the  largest  share  of  the  whiting  harvest 
guideline  for  a  competitive  fishery  with 
no  restrictions  on  harvesting  or 
processing.  The  commenters  believed 
eliminating  the  reserve  and  sliding  scale 
would  provide  the  at-sea  sector  with  an 
opportunity  to  access  dose  to  their 
recent  historical  share  of  the  total  catch. 


Response:  After  carefully  reviewing 
the  Council's  recommendation,  the  ^/ 
RIR/IRFA.  and  the  public  comments, 
NMFS  does  not  agree.  Eliminating  both 
the  reserve  and  the  sliding  scale,  but 
approving  a  50,000  mt  initial  allocation 
to  the  shoreside  sector,  would  provide 
protection  to  that  sector  approximately 
equivalent  to  the  highest  amount  of 
whiting  it  has  ever  processed,  but  this 
would  come  at  the  direct  expense  of  the 
at-sea  sector.  For  the  reasons  stated 
previously.  NMFS  concluded  that  the 
allocation  of  a  substantially  greater 
percentage  of  the  annual  harvest 
guideline  to  the  shoreside  sector  at  the 
expense  of  the  at-sea  sector  was  not 
justified. 

Comment  18:  At-sea  processing 
representatives  commented  that  benefits 
from  the  Council's  recommendation, 
with  or  without  the  reserve,  will  be 
concentrated  in  Newport.  Oregon,  and 
will  not  be  dispersed  along  the  coast  or 
around  the  Pacific  Northwest.  They 
noted  that  Newport  is  relatively 
prosperous  compared  with  other 
communities  that  would  benefit  from 
supporting  the  at-sea  processing  fleet 
Shoreside  proponents  stated  that  the 
Council  recommendation,  with  or 
without  the  reserve,  should  be  approved 
because  Newport  traditionally  has 
depended  on  whiting.  Many  of  the 
traditional  joint  venture  fishermen  are 
homeported  there,  and  this  dependence 
also  applies  to  support  industries  that 
are  suffering  due  to  declines  in  the 
timber  industry  and  other  fisheries. 

Response:  Most  shorebased  whiting 
production  in  1991  and  1992  was 
centered  in  the  Newport.  OR.  area. 
Much  of  the  traditional  joint  venture 
catcher  boat  fleet  v/as  homeported  in 
Newport,  so  it  is  not  surprising  that 
there  is  the  most  intereist  in  shoreside 
processing  in  Newport.  Most  traditional 
shoreside  processing  of  whiting  has 
occurred  in  the  Eureka/Crescent  City 
area  of  northern  CaUfomia,  but  these 
plants  have  used  less  than  10,000  mt 
annually.  The  at-sea  processing  fleet  is 
homeported  predominantly  in  Seattle, 
WA,  but  the  crew  is  &t)m  various 
locations.  NMFS  recognizes  tliat  it  may 
be  more  difficult  to  find  alternate 
employment  in  a  small  community  than 
in  a  large,  more  diverse  one,  and  that  a 
small  amount  of  fish  can  have  a  large 
impact  on  a  small  community.  These 
factors  contributed  to  NMFS'  decision  to 
approve  the  30.000  mt  reserve.  The  final 
rule  is  intended  to  preserve  the  balance 
of  economic  benefits  between  the  two 
processing  sectors  in  the  face  of 
declining  harvest  guidelines  and  a  very 
uncertain  world  market  for  Pacific 
whiting  products. 


Comment  19:  There  is  no  need  for  a 
reserve  or  sliding  scale  that  provide 
priority  to  the  shore-based  sector. 

Response:  NMFS  disagrees.  The 
reserve  is  included  in  the  final  rule,  for 
the  reasons  stated.  The  sliding  scale  is 
not  included  because  this  action  is 
intended  to  apply  only  to  the  1993 
fishery. 

Comment  20:  Several  commenters  felt 
there  was  no  need  to  provide  any 
shoreside  preference  at  all— 4hat 
competition  should  govern  which  sector 
gets  the  most  whiting. 

Response:  The  shorebased  whiting 
processing  industry  has  developed  at 
least  five-fold,  frt>m  less  than  10,000  mt 
to  over  50,000  mt,  between  1990  and 
1992.  However,  the  at-sea  processing 
industry,  which  can  operate  as  much  as 
10  times  faster  than  the  shorebased 
industry,  has  the  capacity  to  take  the 
entire  harvest  guideline.  Lack  of  some 
level  of  shoreside  protection  will  result 
in  preemption  of  most  of  the  existing 
shoreside  opportunity  to  process 
whiting.  For  example,  if  the  at-sea  fleet 
operated  at  peak  levels  of  almost  38,000 
mt  per  week  and  the  shorebased 
processors  used  about  3.500  per  week, 
the  harvest  guideline  would  be  reached 
in  about  3  and  one-half  weeks  in  1993. 
Such  an  Olympic  fishery  would  provide 
about  11.500  mt  shoreside,  20  percent  of 
its  1992  production,  whereas  the  at-sea 
processing  sector  would  use  about 
133.000  mt,  87  percent  of  its  1992 
production.  The  Council  and  NMFS  try 
to  phase  in  major  changes,  or  announce 
them  far  in  advance,  to  minimize 
disruption  to  the  groxmdfish  industry. 
Implementation  of  an  Olympic  system 
at  this  time,  without  the  reserve,  would 
cause  severe  and  luiexpected  disruption 
of  the  existing  shorebased  industry.  The 
final  rule  is  expected  to  provide  100,000 
mt  for  the  at-sea  fleet  and  42.000  mt  for 
the  shoreside  sector  in  1993.  Both  of 
these  amounts  are  less  than  each  sector 
processed  in  19S2,  but  the  percentage 
shares  remain  comparable  to  last  year. 
By  adopting  the  chosen  option.  NMFS 
intends  to  maximize  stability  and 
consistency  for  the  communities 
dependent  on  both  processing  sectors. 

Comment  21:  Past  allocations  were 
based  on  false  production  estimates  and 
should  not  be  used  as  a  basis  for  future 
allocations. 

Response:  Lt  making  allocation 
recommendations  in  the  past,  NMFS  has 
considered  testimony  frt)m  processors, 
fishermen,  economists,  social  scientists, 
and  other  interested  individuals.  Aware 
that  market  conditions  are  fluid  and  that 
plans  change,  NMFS  has  provided  for  a 
roll-over  of  the  unneeded  shoreside 
reserve  allocation  to  be  made  available 
to  at-sea  processors,  if  necessary,  to 
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assure  full  utilization  of  the  harvest 
guideline. 

Comment  22:  At-sea  processing  is 
more  efficient  and  therefore  shoiiid  not 
be  impeded. 

Response:  Economic  efEciency  is 
extremely  difficult  to  defuie,  especially 
given  the  paucity  of  current  economic 
data.  NMFS  agrees  that  at-sea  processors 
can  process  fish  more  rapidly  than 
current  shoreside  processors,  but  that 
does  not  necessarily  connote  efficiency. 
Absent  some  shoreside  allocation,  it  is 
likely  that  at-sea  catcher/processors 
would  preempt  the  shoreside  processing 
sector. 

Comment  23:  Many  commenters 
wished  not  to  cause  further  disruption 
in  the  shoreside  processing  sector  for 
whiting  or  other  groundfish  species,  and 
made  the  point  that  the  high-capacity  at- 
sea  processing  fleet  can  virtually 
preempt  the  sborebased  processing 
industry. 

Response:  NMFS  shares  this  concern. 
See  the  response  to  comment  20.  At  its 
peak,  at-sea  processing  exceeded  35,000 
mt  in  a  single  week  in  1992,  whereas 
shorebased  processing  occurred  at  a 
peak  of  3,500-4,000  mt  per  week.  If 
whiting  were  not  available,  shoreside 
catcher  vessels  would  harvest  other 
species  that  already  are  fully  utilized  off 
WashingtoD.  Oregon,  and  California. 
Additioncl  effort  on  those  stocks  could 
result  in  more  restrictive  landing  limits 
on  those  species.  On  the  other  hand,  use 
of  those  vessels  in  the  whiting  fishery 
could  alleviate,  or  at  least  delay, 
implementation  of  more  restrictive 
measures  for  other  groundfish  fisheries. 
NMFS  notes  that  Objective  12  in  the 
FMP  is  to  implement  the  management 
measure  "that  best  accomplishes  the 
change  with  the  least  disruption  of 
current  domestic  fishing  practices, 
marketing  pjocedures,  and 
environment."  NMFS  has  concluded 
that  shoreside  protection  at  a  level 
provided  by  this  rule  is  consistent  with 
this  objective  in  the  FMP. 

Comment  24:  Any  allocation  should 
be  to  catcher  vessels  (those  that  process 
or  those  that  do  not),  not  to  processors. 
Contrary  to  what  has  been  stated  by 
shoreside  proponents,  the  Council 
recommendation,  with  or  without  a 
reserve,  will  not  provide  stability  to 
coastal  communities  in  the  long  term. 
Catcher  vessels  need  a  viu-iety  of 
markets  for  strong  competition.  The 
notice  of  proposed  rulemaking  does  not 
acknowledge  motho^hips  as  markets  for 
catcher  vessels  from  the  local 
communities.  The  Council 
recommecdatioD  to  allocate  to  at-sea 
processors  (making  no  distinction 
between  motherships  and  catcher/ 
processors),  would  enable  the  more 


numerous  catcher/processor  fleet  to 
preempt  operations  by  catcher  vessels 
delivering  to  motherships  at  sea.  Any 
allocation  for  at-sea  processing  should 
be  subdivided  between  catcher  vessels 
that  process  and  catcher  vessels  that  do 
not,  with  no  restriction  on  the  place  of 
landing,  and  continued  for  at  least  1 
year  after  implementation  of  the  Umited 
entry  program. 

Response:  The  license  Umitation 
program,  which  will  begin  on  January  1, 
1994.  is  intended  to  strengthen  the 
harvesting  sector  by  limiting  effort  in 
the  fishery,  thus  providing  a  finite 
number  of  catcher  vessels  with  a  choice 
of  viable  processing  markets.  Although 
few  catcher/processors  will  qualify  lor 
initial  issuance  of  Umited  entry  permits, 
they  may  enter  the  fishery  by 
purchasing  limited  entry  permits,  or  by 
obtaining  "designated  species  B" 
permits  for  whiting.  Motherships  are  not 
affected  by  the  limited  entry  program 
and  may  receive  fish  for  processing  from 
any  authorized  catcher  vessel.  NMFS 
believes  that  this  final  rule  best  provides 
for  the  needs  of  the  catcher  fleet  during 
1993,  pending  implementation  of  the 
license  Umitation  program  in  1994. 

Comment  25:  Some  at-sea  processing 
representatives  felt  they  should  receive 
preference  because  they  were  required 
to  have  75  percent  U.S.  crew,  whereas 
shorebased  plants  were  not  similarly 
restricted  and  are  not  similarly  staffed. 

Response:  NMFS  acknowledges  that 
this  crew  provision  is  a  requirement  of 
law  that  does  not  apply  to  the 
shorebased  processors.  However,  vessel 
manning  and  labor/citizenship 
requirements  are  beyond  the  scope  of 
the  agency's  jurisdiction  under  the 
Magnuson  Act. 

Comment  26:  Some  commenters  felt 
that  the  shoreside  industry  was  hiring  a 
number  of  employees  from  outside  the 
local  community  and  that  housing  and 
social  services  in  the  Newport  area  were 
Inadequate  to  accommodate  these 
workers,  many  of  whom  are  neither  U.S. 
citizens  nor  English-speaking. 

Response:  See  the  response  to 
comment  25.  NMFS  received  no  such 
complaints  from  citizens  of  Newport, 
OR,  during  the  comment  period. 

Comment  27:  Many  commenters  felt 
that  the  Council  recommendation,  %vith 
or  without  the  reserve,  was  unfair 
because  only  the  at-sea  fleet  would  bear 
the  brunt  of  the  burden  when  whiting 
stock  sizes  were  low. 

Response:  The  whiting  stock  can  be 
highly  variable  in  annual  abundance 
and  availability.  Under  the  final  rule, 
the  at-saa  processing  fleet  and  the 
shoreside  processors  would  both  bear 
the  burden  of  reduced  stock  sizes. 


Conunent  28:  Shorebased  preference 
disadvantages  the  at-sea  processing  fleet 
that  "Americanized"  the  joint  venture 
(U.S.-cau^t/foreign  processed)  whiting 
fishery. 

Response:  "Americanization"  of  joint 
venture  processing  of  whiting  was 
intended  by  the  Magnuson  Act. 
However,  traditional  participation  in  a 
fishery  is  also  a  valid  consideration.  The 
shorebased  fleet  includes  vessels  that 
participated  in  the  traditional  joint 
venture  fishery  for  whiting.  They  also 
participated  in  "Americanizing"  the 
fishery,  bom  foreign  harvest  to  domestic 
harvest 

Comment  29:  NMFS  should  be  using 
the  reserve  for  the  benefit  of  shoreside 
processors,  in  the  same  way  the  reserve 
provided  priority  access  for  domestic 
processors  when  the  foreign  and  joint 
venture  fisheries  for  whiting  operated. 

Response:  The  Magnuson  Act 
contains  a  "processor  preference" 
provisicMi,  by  which  domestic 
processors  receive  priority  access  to  the 
resource  before  foreign  processing 
vessels.  The  Magnuson  Act  does  not 
make  any  such  distincticm  between 
types  of  U.S.  processors.  For  Magnuson 
Act  purposes,  both  the  at-sea  processing 
fleet  and  shore-based  processing  plants 
are  types  of  domestic  processors. 

Comment  30:  The  Council's 
recommendation,  with  or  without  a 
reserve,  would  overcapitalize  the 
shorebased  processing  industry. 

Response:  NMFS  agrees  that  this 
could  occur.  However,  the  final  rule 
implements  only  the  30.000  mt  reserve, 
not  the  original  Council 
recommendation. 

Effective  Date  and  Duration  of  the  Rule 

Comment  31:  Almost  all  commenters 
asked  NMFS  to  issue  its  allocation  rule 
by  April  15  to  avoid  confusion  in  the 
fishery. 

Response:  Comment  noted. 

Comment  32:  Most  shoreside 
commenters  preferred  a  p>ermanent 
allocation,  to  provide  continuity  and  a 
long-term  horizon  on  which  to  base 
their  plans.  Several  asked  that  the 
allocation  be  for  only  1-3  years,  and 
that  the  issue  be  revisited  after  the 
limited  entry  fleet  is  better  defined. 
Most  at-sea  commenters  preferred  no 
rule  at  all  or  disapproval  of  the  reserve 
and  sliding  scale  and  reconsideration  in 
1-3  years  after  Umited  entry  becomes 
effective. 

Response:  NMFS  beUeves  the  public 
is  best  served  by  a  1-year  allocation 
covering  the  1993  fishery.  Nothing 
precludes  reconsidering  the  issue  in 
1994  after  the  Uceuse  Umitation 
program  takes  effect 
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Qassification 

This  final  rule  is  published  under 
authority  of  the  Magnuson  Act,  16 
U.S.C  1801  et  seq.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(Assistant  Administrator),  has 
determined  that  it  is  necessary  for 
management  of  the  Pacific  Coast 
groundfish  fishery  and  that  it  is 
consistent  with  the  Magnuson  Act  and 
other  appUcable  law. 

The  Council  prepared  an 
Environmental  Assessment  (EA)  for  this 
rule  (contained  in  the  EA/RK/IRFA). 
Based  on  the  EA,  the  Assistant 
Administrator  determined  that  the 
whiting  fishery  as  managed  under  this 
allocation  will  have  no  significant 
impact  on  the  environment  not  analyzed 
in  previous  Environmental  Impact 
Statements.  You  may  obtain  a  copy  of 
tlie  EA  from  the  Council  (see 
ADDRESSES). 

NMFS  issued  Biological  Opinions 
vmder  the  ESA  on  August  10, 1990, 
November  26, 1991,  and  August  28, 
1992,  pertaining  to  the  impacts  of  the 
groundfish  fishery,  and  particularly  the 
whiting  fishery,  on  listed  species.  The 
opinions  concluded  that 
implementation  of  the  FMP  would  not 
jeopardize  the  continued  existence  of 
any  of  the  species  considered.  The  rule, 
if  implemented,  would  not  result  in 
biological  impacts  different  from  those 
discussed  in  the  three  Biological 
Opinions.  Because  the  impacts  of  this 
action  fall  within  the  scope  of  the 
impacts  considered  in  previous 
Biological  Opinions,  additional 
consultations  are  not  required  for  this 
action. 

The  Assistant  Administrator 
determined  that  this  is  not  a  major  rule 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291.  This  action  will  not 
have  a  cumulative  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
to  consumers,  industries,  government 
agencies,  or  geographical  regions.  No 
significant  adverse  impacts  are 
anticipated  on  competition, 
employment,  investments,  productivity, 
innovation,  or  competitiveness  of  M.S.- 
based  enterprises.  A  cost/benefit 
analysis  prepared  for  this  rule  indicates 
that  this  action  should  result  in  an 
increase  in  net  benefits  from  the  status 
quo  over  the  long  term.  The  net  effect 
of  this  rule  will  be  to  distribute  the  total 
revenues  generated  from  the  fishery 
between  communities  supported  by  the 
at-sea  processors  and  those  supported 
by  shoreside  processing  plants  and  by 
U.S.  fishing  vessels  that  deliver  to  either 
at-sea  processors  or  to  shoreside  plants. 


The  Assistant  Administrator  has 
determined  that  this  rule  could  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act.  5 
U.S.C.  601  et  seq.  An  IRFA  was 
prepared  by  the  Council  and  is  available 
from  the  Council  (see  ADDRESSES).  A 
copy  of  this  document  was  transmitted 
to  the  Small  Business  Administration. 
According  to  the  IRFA,  an  average  of  32 
vessels  per  year  landed  whiting  to 
shoresiae  processors  during  the  1986- 
90  period.  In  1991, 14  catcher  vessels 
made  deliveries  to  at-sea  processors. 
Those  catcher  vessels  that  are  equipped 
to  harvest  whiting  and  transport  it  to 
shore  will  stand  to  benefit  from  this 
action  compared  to  the  status  quo,  while 
those  equipped  to  deliver  solely  at  sea 
may  find  their  opportunities  somewhat 
reduced.  A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  was  prepared  (see 
ADDRESSES). 

The  Assistant  Administrator  finds 
good  cause  under  section  553(d)(3)  of 
the  Administrative  Procedure  Act  to 
make  this  rule  effective  upon  filing  at 
the  Office  of  the  Federal  Register.  If  this 
rule  is  not  effective  on  April  15, 1993, 
the  date  the  whiting  fishery  regular 
season  begins  in  1993,  or  shortly 
thereafter,  preemption  of  the  shoreside 
processing  sector  by  the  at-sea  sector 
would  be  a  real  possibility.  Therefore, 
delaying  the  effective  date  of  this  rule  is 
contrary  to  the  public  interest. 

This  rule  does  not  contain  a 
coUection-of-information  requirement 
subject  to  the  Paperwork  Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

List  of  Subjects  in  50  CFR  Part  663 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated  April  15. 1993. 
Nancy  Foster, 

Acting  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  663  is  amended 
as  follows: 

PART  663— PACIFIC  COAST 
GROUNOFISH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1801  et  seq. 

2.  Section  663.2  is  amended  by 
adding,  in  alphabetical  order, 
definitions  of  "at-sea  processing", 
"processing"  or  "to  process",  and 
"shoreside  processing"  to  read  as 
follows: 


S  663.2    Definitions. 

At-sea  processing  means  processing 
that  takes  place  on  a  vessel  or  other 
platform  that  floats  and  is  capable  of 
being  moved  from  one  location  to 
another,  whether  shoreside  or  on  the 
water. 


Processing  or  to  process  means  the 
preparation  or  packaging  of  groundfish 
to  render  it  suitable  for  human 
consumption,  industrial  uses  or  long- 
term  storage,  including  but  not  limited 
to  cooking,  canning,  smoking,  salting, 
drying,  filleting,  freezing,  or  rendering 
into  meal  or  oil,  but  does  not  mean 
heading  and  gutting  unless  additional 
preparation  is  done. 

•  •        •        •        • 

Shoreside  processing  means 
processing  that  takes  place  in  a  facility 
that  is  fixed  permanently  to  land. 

•  •        •        •        • 

3.  hi  §  663.23,  paragraph  (b)(4)  is 
added  to  read  as  follows: 

f  663.23    Catch  restriction*. 

•  •        •        •        • 

(b)*  •  • 

(4)  Pacific  whiting-allocation. — (i) 
Initial  allocation.  Of  the  142,000  mt 
1993  Pacific  whiting  harvest  guideline. 
30,000  mt  is  reserved  for  harvest  by 
vessels  delivering  to  shoreside 
processors  and  the  remainder,  112,000 
mt,  is  designated  as  an  initial  limit  on 
the  amount  of  whiting  that  can  be 
processed  at  sea,  and  is  available  to  any 
fishing  vessel  operating  in  accordance 
with  this  part,  without  regard  to  the 
place  of  processing. 

(ii)  Final  allocation.  Any  of  the  30.000 
mt  reserved  for  harvest  only  by  vessels 
delivering  to  shoreside  processors  shall 
be  made  available  fay  the  Regional 
Director  for  harvest  by  all  fisning  vessels 
regardless  of  where  they  deUver  on 
September  1,  1993,  or  as  soon  as 
practicable  thereafter,  if  the  Regional 
Director  determines  that  amount  will 
not  be  used  by  shoreside  processors  by 
the  end  of  that  fishing  year. 

(iii)  Prohibition  against  at-sea 
processing.  If  the  Regional  Director 
issues  an  announcement  pursuant  to 
paragraph  (b)(4)(v)  of  this  section, 
further  at-sea  processing  of  Pacific 
whiting  is  prohibited,  and  further  taking 
and  retaining,  or  receiving  (except  as 
cargo)  of  Pacific  whiting  by  a  vessel 
with  processed  whiting  on  board  is 
prohibited.  Such  prohibition  will  be 
effective  imtil  additional  Pacific  whiting 
is  determined  to  be  available  for  at-sea 
processing,  and  an  announcement  has 
been  issued  under  paragraph  (b)(4)(v)  of 
this  section. 


Federal  Register  /  Vol.  58,  No.  74  /  Tuesday.  April  20.  1993  /  Rules  and  ReguUtioiis        21273 


(iv)  Estimates.  Estimates  of  the 
amount  of  Pacific  whiting  processed 
will  be  based  on  actual  amounts 
processed,  projections  of  amounts  that 
will  be  processed,  or  a  combination  of 
the  two.  Estimates  of  the  amount  of 
Pacific  whiting  that  will  be  used  by 
shoreside  processors  by  the  end  of  the 
fishing  year  will  be  based  on  the  best 
information  available  to  the  Regional 
Director  fi'om  state  catch  and  landings 
data,  the  survey  of  domestic  processing 
capacity  and  intent,  testimony  received 
at  Council  meetings,  and/or  other 
relevant  information.  Pacific  whiting 
taken,  retained,  and  processed  in  U.S. 
waters  shoreward  of  the  outer  boundary 
of  the  fishery  management  area  will 


count  toward  the  limit  on  whiting 
available  for  at-sea  processing. 

(v)  Announcements.  The  Assistant 
Administrator  will  announce  in  the 
Federal  Register  when  112,000  mt  of 
whiting  has  been,  or  is  about  to  be, 
harvested,  specifying  a  time  after  which 
further  at-sea  processing  of  Pacific 
whiting  in  the  fishery  management  area 
is  prohibited.  At  that  time,  the  Assistant 
Administrator  will  make  the  30,000  mt 
reserve  available  to  vessels  delivering  to 
shoreside  processors.  The  Assistant 
Administrator  will  announce  any 
reapportionment  of  the  reserve  in  the 
Federal  Register  on  September  1, 1993, 
or  as  soon  as  practicable  thereafter.  In 
order  to  prevent  exceeding  the  limits  or 
underutilizing  the  resource,  adjustments 


may  be  made  effective  immediately  by 
actual  notice  to  fishermen  and 
processors,  by  phone,  fax.  Northwest 
Region  computerized  bulletin  board 
(contact  206-526-6128),  letter,  press 
release,  and/or  U.S.  Coast  Guard  Notice 
to  Mariners  (monitor  channel  16  VHP), 
followed  by  pubUcation  in  the  Federal 
Register,  in  which  instance  public 
comment  will  be  sought  for  a  reasonable 
period  of  time  thereafter.  If  insufficient 
time  exists  to  consult  with  the  Council, 
the  Regional  Director  will  inform  the 
Council  in  writing  of  actions  taken. 

[FR  Doc.  93-9208  Filed  4-15-93;  2:13  pm) 
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This  section  of  th«  FEDERAL  REGISTER 
contains  notices  to  the  pdb^  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  partdpata  in  the 
rule  making  prior  to  the  adoption  of  the  finaJ 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 
[Summary  Notice  No.  PR-93-8] 

Petition  for  Rulemaking;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
June  21,  1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket  No. 

'         800  Independence 

Avenue,  SW..  Washington.  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-IO).  room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  §  11.27  of  part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC  on  April  13. 
1993. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Rulemaking 

Docket  No.  27105 
Petitioner:  Mr.  Harry  R.  Smith 
Regulations  Affected:  14  CFR  65.93 
Description  ofRulechange  Sought:  To 
allow  the  holder  of  an  inspection 
authorization  (lA)  to  meet  eligibility 
requirements  for  Inspection 
Authorization  renewal,  based  on  the 
performance  of  a  combination  of  annual 
inspections,  major  repairs  and  major 
alterations,  rather  than  fully  meeting 
one  of  the  requirements  specified  in 
§65.93(a){l)  through  (4). 

Petitioner's  Reason  for  the  Request: 
The  petitioner  feels  that  a  combination 
of  annual  inspections,  major  repairs, 
and  major  alterations  is  equal  to,  and 
possibly  greater  than,  the  qualification 
requirement  alternative  of  attending 
eight  hours  of  instruction,  during  the  12 
month  period  preceding  the  application 
for  renewal. 

[PR  Doc.  93-9173  Filed  4-19-93;  8;45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Ohio  Permanent  Regulatory  Program; 
Revision  of  Administrative  Rules 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  proposed  Program 
Amendment  Number  64  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 


program)  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  was  initiated 
by  Ohio  and  is  intended  to  make  the 
Ohio  program  as  effective  as  the 
corresponding  Federal  regulations.  The 
amendment  concerns  the  definitions  of 
"previously  mined  area"  and  "pre- 
existing discharge." 

This  document  sets  forth  the  Umes 
and  locations  that  the  Ohio  program  and 
proposed  amendments  to  that  program 
will  be  available  for  public  inspection, 
the  comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed 
amendments,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing,  if  one  is  requested. 
DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  20, 
1993.  If  requested,  a  public  hearing  on 
the  proposed  amendments  will  be  held 
at  1  p.m.  on  May  17, 1993.  Requests  to 
present  oral  testimony  at  the  hearing 
must  be  received  on  or  before  4  p.m.  on 
May  5,  1993. 

ADDRESSES:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand-delivered  to  Mr. 
Richard  J.  Seibel,  Director,  Columbus 
Field  Office,  at  the  address  listed  below. 
Copies  of  the  Ohio  program,  the 
proposed  amendments,  and  all  WTitten 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive,  free  of 
charge,  one  copy  of  the  proposed 
amendments  by  contacting  OSM's 
Columbus  Field  Office. 

Office  of  Surface  Mining  Reclamation  and 
Enforcement,  Columbus  Field  Office.  2242 
South  Hamilton  Road,  room  202, 
Columbus,  Ohio  43232,  Telephone:  (614) 
866-0578. 

Ohio  Department  of  Natural  Resources, 
Division  of  Reclamation,  1855  Fountain 
Square  Court,  Building  H-3,  Columbus, 
Ohio  43224.  Telephone:  (614)  265-6675. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  J.  Seibel,  Director, 
Columbus  Field  Office,  (614)  866-0578. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  August  16, 1992.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
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submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1992.  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11,  935.12,  935.15.  and  935.16. 

n.  Discussion  of  the  Proposed 
Amendments 

On  January  8.  1993  (58  FR  3466). 
OSM  revised  its  definition  of  the  term 
"previously  mined  area"  at  30  CFR 
701.5.  In  response  to  this  Federal  rule 
change,  the  Ohio  Department  of  Natural 
Resources.  Division  of  Reclamation 
(Ohio)  submitted  proposed  Program 
Amendment  Number  64  by  letter  dated 
April  5, 1993  (Administrative  Record 
No.  OH-1857).  In  this  amendment.  Ohio 
proposes  to  revise  the  State  definitions 
of  the  terms  "previously  mined  area" 
and  "pre-existing  discharge"  in  two 
rules  in  the  Ohio  Administrative  Code 
(OAC).  The  specific  changes  proposed 
by  Ohio  are  discussed  briefly  below: 

(1)  Previously  Mined  Area:  Ohio  is 
revising  OAC  section  1501:13-1-02 
paragraph  (HHHH)  to  provide  that  the 
term  "previously  mined  area"  means 
land  affected  by  coal  mining  operations 
prior  to  August  3. 1977,  that  has  not 
been  reclaimed  to  the  standards  of 
Chapter  1513,  of  the  Ohio  Revised  Code, 
as  effective  September  1. 1981.  and 
thereafter. 

(2)  Pre-existing  Discharge:  Ohio  is 
revising  OAC  section  1501:13-4-15 
paragraph  (B)(5)  to  provide  that  the  term 
"pre-existing  discharge"  means  a 
discharge  from  surface  or  subsurface 
waters  which  is  located  on  previously 
mined  area  as  defined  in  rule  1501:13- 
1-02  of  the  OAC. 

(3)  OAC  section  1501:13-4-15 
paragraphs  (I)(2)(a)  and  (I)(3)(d):  Ohio  is 
revising  these  paragraphs  to  delete  two 
paragraph  notations  made  obsolete  by 
the  reorganization  of  OAC  section 
1501:13-9-15  as  proposed  in  Ohio's 
January  12,  1993.  submission  of  Revised 
Program  Amendment  Number  56  (OH- 
1803). 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
the  30  CFR  732.17(h),  OSM  is  now 
seeking  comment  on  whether  the 
amendments  proposed  by  Ohio  satisfy 
the  applicable  program  approval  criteria 
of  30  CFR  732.15.  If  the  amendments  are 
deemed  adequate,  they  will  become  part 
ot  the  Ohio  program. 


Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaldng,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  the  Columbus  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
INFORMATION  CONTACT"  by  4  p.m.  on  May 
5. 1993.  If  no  one  requests  an 
opportunity  to  comment  at  a  public 
hearing,  the  hearing  will  not  be  held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  Columbus  Field 
Office  by  contacting  the  person  listed 
under  "FOR  FURTHER  INFORMATION 
CONTACT."  All  such  meetings  shall  be 
open  to  the  public  and.  if  possible, 
notices  of  the  meetings  will  be  posted  at 
the  locations  listed  under  "ADDRESSES." 
A  written  summary  of  each  public 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

Executive  Order  No.  12291 

On  July  12, 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3.4. 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  Regulatory  Impact  Analysis  is  not 


necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15.  and 
732.17(h)(10),  decisions  on  proposed. 
State  regulatory  programs  and  program 
amendments  submitted  by  the  State 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  the 
requirements  of  30  CFR  parts  730.  731. 
and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act.  42  U.S.C. 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  ef  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
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Department  relied  upon  the  data  and 
assumptions  for  the  coimterpart  Federal 
regulations. 

List  of  SubjecU  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  April  14, 1993. 
Ie£Erey  D.  Jarrett, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

IFR  Doc.  93-9193  Filed  4-19-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 

[FRL  4615-6] 

Open  Meeting  on  Proposed  Wood 
Furniture  Rules  and/or  Control 
Techniques  Guidelines 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  To  forward  EPA's  ongoing 
effort  to  use  Regulatory  Negotiation  to 
develop  proposed  rules  regulating 
hazardous  air  pollutant  emissions  and/ 
or  a  Control  Techniques  Guideline 
covering  volatile  organic  compound 
emissions  associated  with  wood 
furniture  manufacturing,  we  will  hold  a 
public  meeting  on  May  4-5  to  discuss 
data  and  possible  regulatory 
approaches. 

DATES:  The  meeting  will  take  place  on 
May  4-5.  On  May  4,  it  will  start  at  9 
a.m.  and  end  at  5  p.m.  On  May  5,  it  will 
start  at  8  a.m.  and  end  by  3  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Velvet  Cloak.  1505  Hillsborough 
Street.  Raleigh.  NC  27605,  (919)  828- 
0333. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  on 
substantive  aspects  of  the  meeting, 
please  contact  Madeline  Strum  of  EPA's 
Office  of  Air  Quality  Planning  and 
Standards.  [919]  541-2383.  For 
additional  information  on  procedural  or 
administrative  matters  please  contact 
Susan  Wildau  or  John  Lingelbach.  EPA's 
Co-convenors,  at  |303]  442-7367. 

Dated:  April  14. 1993. 

Chris  Kiitx, 

Director,  Consensus  and  Dispute  Resolution 
Prograw. 

[PR  Doc.  93-9195  Filed  4-19-93;  8:45  am] 
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40  CFR  Ch.  I 
[FRL-4615-7] 

Change  in  Meeting  Location  and  Dates 
for  the  Disinfection  By-Products 
Negotiated  Rulemaking  Advisory 
Committee  Meeting 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Disinfection  By-products 
Negotiated  Rulemaking  Advisory 
Committee's  scheduled  April  29-30 
meeting  to  continue  to  develop 
consensus  that  can  be  used  as  the  basis 
of  a  proposed  rule,  will  now  be  held  on 
May  12-13.  The  May  meeting  will  be 
held  at  the  Omni  Georgetown,  NOT  at 
the  Quality  Hotel,  the  location  of  the 
now  rescheduled  April  meeting.  We 
apologize  for  any  inconvenience. 
DATES:  The  meeting  will  take  place  on 
May  12-13.  On  May  12,  the  meeting 
will  start  at  9:30  a.m.  and  run  until 
completion.  On  May  13,  it  will  start  at 
8:30  a.m.  and  run  until  completion. 
ADDRESSES:  The  Committee  will  meet  at 
the  Omni  Georgetown.  2121  P  Street, 
NW.,  Washington,  DC  20037. 1202)  293- 
3100. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  substantive 
aspects  of  the  rule,  call  Stig  Regli  of 
EPA's  Water  Office  at  (202)  260-7379. 
For  further  information  on  the  meeting, 
call  Gail  Bingham,  the  Committee  Co- 
Chair,  at  (202) 293-4800. 

Dated:  April  16, 1993. 
Chris  Kirtz, 

Director,  Consensus  and  Dispute  Program. 
IFR  Doc.  93-9290  Filed  4-19-93;  8:45  ami 

BILUNG  CODE  aSOO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  93-61;  FCC  No.  9^141] 

Regulations  for  Automatic  Vehicle 
Monitoring  Systems 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  docket  proposes 
regulations  for  licensing  Automatic 
Vehicle  Monitoring  (AVM)  systems. 
AVM  systems  are  used  to  locate  and 
track  vehicles  and  are  currently  licensed 
in  accordance  with  interim  rules 
adopted  in  1974.  This  Notice  is 
necessary  to  determine  the  most 
appropriate  method  of  continuing  to 


hcense  these  systems.  The  proposals 
contained  in  this  Notice  will  provide  for 
the  continued  development  AVM 
services  and  will  permit  expanded  use 
of  location  technology  to  include  the 
location  of  any  object. 
DATES:  Comments  must  be  hied  on  or 
before  June  29, 1993,  and  reply 
comments  must  be  hied  on  or  before 
July  14, 1993. 

ADDRESSES:  Federal  Commimications 
Commission,  1919  M  St.,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sharkey,  Private  Radio  Bureau, 
(202)  634-2443. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  PR  Docket  No. 
93-61.  FCC  No.  93-141.  Adopted  March 
11. 1993.  and  released  April  9. 1993. 
The  full  text  of  this  Notice  of  Proposed 
Rule  Making  is  available  for  inspection 
during  normal  business  hours  in  the 
Records  Room  of  the  Federal 
Communications  Commission,  room 
239. 1919  M  St.,  NW..  Washington.  DC. 
The  complete  text  may  be  purchased 
from  the  Commission's  copy  contrattor, 
ITS.  hic.  2100  M  St.,  NW.,  suite  140. 
Washington.  DC  20037,  telephone  (202) 
857-3800. 

Summary  of  Notice  of  Proposed  Rule 
Making 

1.  This  Notice  of  Proposed  Rule 
Making  proposes  changes  to  enhance 
the  use  of  the  902-928  MHz  band  for 
use  by  automatic  vehicle  monitoring 
(AVM)  systems.  Currently,  AVM 
systems  are  used  to  locate  and  track 
vehicles  and  are  licensed  in  accordance 
with  interim  rules  adopted  in  1974.  In 
this  Notice  the  Commission  proposes  to 
expand  the  service  to  include  location 
of  all  objects,  animate  and  inanimate, 
and  to  allow  licensees  to  provide  service 
on  a  private  carrier  basis  to  individuals, 
the  Federal  Government,  and  part  90 
eligibles.  The  Commission  also  proposes 
to  rename  the  AVM  service  as  the 
location  and  monitoring  service  (LMS). 

2.  In  the  902-928  MHz  band  the 
Commission  proposes  that  wide-band 
and  narrow-band  systems  not  be 
licensed  on  the  same  spectrum.  The 
Commission  proposes  that  wide-band 
LMS  systems  be  licensed  on  the  904- 
912  and  918-926  MHz  bands  and  that 
the  narrow-band  systems  be  licensed. on 
the  902-904,  912-918,  and  926-928 
MHz  bands.  The  Commission  proposes 
that  all  licensing  be  on  a  non-exclusive 
basis  but  requests  comment  on  the 
feasibility  of  non-exclusive  Hcensing. 
This  summary  of  proposed  rule  changes 
may  not  be  all  inclusive.  Parties 
interested  in  a  complete  description  of 
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proposed  changes  should  consult  the 
hill  text  of  the  Further  Notice  of 
Proposed  Rule  Making  available  in  the 
F"LC  Dockets  Center  or  for  purchase 
from  ITS,  Inc.  as  described  above. 

Initial  Regulatory  Flexibility  Analysis 

3.  Reason  for  action:  The  changes, 
proposed  herein,  to  part  90  of  the 
Commission's  Rules  will  enhance  use  of 
the  902-928  MHz  band  for  automatic 
vehicle  monitoring  (AVM)  systems  The 
proposed  permanent  rules  will  replace 
the  existing  interim  rules,  thereby 
creating  a  more  stable  environment  for 
AVM  systems  to  operate  in.  This  should 
lead  to  investment  in  AVM  technology 

a  development  and  implementation  of 
new  AVM  systems. 

4.  Objectives:  Tbs  Commission  seeks 
to  promote  development  of  a 
competitive  and  innovative  AVM 
service  in  the  902-928  MHz  band  Such 
a  service  will  provide  valuable  new 
advanced  location  options  to  the  public. 

5.  Legal  basis:  The  legal  basis  for  these 
rule  changes  is  found  in  sections  4(i), 
302.  303(gJ.  303(r).  and  332(a)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  154(i).  302.  303(g). 
303(r).  and  332(a). 

6.  Reporting,  recordkeeping,  and 
other  compliance  requirements:  AVM 
licensees  will  be  required  to  have 
equipment  type  accepted  prior  to  its 
use.  Additionally,  some  licensees 
currently  operating  AVM  systems  in  the 
904-912  and  918-926  MHz  bands  will 
be  required  to  relicense  their  systems  in 
the  902-904.  912-918.  or  926-i928  MHz 
bands. 

7.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  these  rules: 
None. 

8.  Description,  potential  impact,  and 
number  of  small  entities  involved:  Many 
small  entities  could  be  positively 
affected  by  this  proposal  because 
additional  AVM  options  would  be  made 
available  to  them.  The  number  of  small 
entities  that  will  be  affected  is 
unknown.  Additionally,  expanded 
service  opportimities  will  generate  a 
demand  for  new  AVM  equipment,  a 
benefit  for  equipment  manufacturers. 

9.  Any  significant  alternatives 
minimizing  the  impact  on  small  entities 
consistent  with  the  stated  objectives: 
This  Fiulher  Notice  solicits  comments 
on  a  variety  of  alternatives. 
Additionally,  all  significant  alternatives 
presented  in  response  to  the  petition  for 
rale  making  have  been  addressed  in  this 
Notice  of  Proposed  Rule  Making. 

Paperwork  Reduction 

This  proposal  has  been  analyzed  %vith 
respect  to  the  Paperwork  Reduction  Act 
of  1980  and  found  to  contain  no  new  or 


modified  form,  information  collection 
and/or  recordkeeping,  disclosure  or 
record  retention  requirements  and  will 
not  increase  the  burden  hours  imposed 
on  the  public. 

List  of  Suhiecto  in  4?  CFR  Part  90 

Business  and  industry, 
Communications  equipmeni.  Radio 
Federal  Comrnunication*  Cmnmission 
Donna  R.  Searcy, 
Secretary. 
(FR  Doc.  93-9126  Filed  4-19-93:  8;45  ami 

BtUJNG  COOE»ni-01-H 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  544 

(Docket  No.  81-53;  Notice  3) 

RIN  2127-AE87 

Insurer  Reporting  Requirements;  Usi 
of  insurers  Required  to  File  Reports 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  Title  VI  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Ad 
requires  certain  passenger  motor  vehicle 
insurers  to  file  reports  with  NHTSA. 
unless  the  agency  exempts  the  insurer 
from  filing  such  reports.  The  law 
stipulates  that  NHTSA  can  only  exempt 
those  insurance  companies  whose 
market  share  is  below  certain 
percentages  for  the  nation  as  a  whole 
and  in  each  individual  State,  or  for 
which  NHTSA  determines  that:  (1)  The 
cost  of  preparing  and  furnishing  such 
reports  is  excessive  in  relation  to  the 
size  of  the  business  of  the  insurer;  and 
(2)  the  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  title  VI. 

To  carry  out  these  statutory 
provisions,  the  agency  has  thus  fa* 
exempted  all  those  insurance  companies 
that  are  lawfully  eligible  to  be  exempted 
and  publishes  a  Ust  of  those  companies 
subject  to  the  reporting  requirements. 
Appendix  A  includes  a  list  of  issuers  of 
motor  vehicle  policies  subject  to  the 
reporting  requirements  in  each  state  in 
which  they  do  business.  Appendix  B 
includes  a  list  of  issuers  of  motor 
vehicle  insurance  policies  subject  to  the 
reporting  requirements  only  in 
designated  states.  Appendix  C  includes 
a  list  of  motor  vehicle  rental  and  leasing 
companies  (including  licensees  and 
franchisees)  subject  to  the  reporting 
requirements  of  part  544. 


An  insurance  company's  eligibiUty  for 
exemption  from  the  reporting 
requirements  may  vary  annually,  as  its 
national  and  State-by-State  maricet 
shares  change,  or  the  size  of  its  motor 
vehicle  fleet  changes  To  address  this 
situation.  NHTSA  has  staled  that  it  will 
publish  annual  updates  of  the  list  of       *^ 
insurance  companies  that  are  required 
to  file  annual  reports.  Using  a  procedure 
begun  in  1992,  this  notice  proposes  to 
update  the  Ust  of  companies  subject  to 
the  reporting  requirements,  to  reflect 
changing  market  conditions.  If  these 
listings  are  adopted  as  a  final  rule,  those 
insurance  companies  included  on  any 
list  would  be  required  to  file  reports  for 
the  1991  calendar  year  not  later  than 
Octotwr  25, 1993.  Any  insurance 
company  not  on  any  of  the  final  lists 
would  not  be  required  to  file  8  report  for 
the  1991  calendar  yeai 
DATES:  Conunents  on  this  proposed  rule 
must  be  received  by  this  agency  not 
later  than  June  4.  1993  If  this  rule  is 
made  final,  companies  listed  on  the 
appendices  would  be  required  to  submit 
reports  beginning  with  the  one  due 
October  25.  1993 

ADDRESSES.  Comments  oo  this  proposed 
rule  must  refer  to  the  docket  numbn- 
referenced  in  the  heading  of  this  notice, 
and  be  submitted  to  Docket  SecUon. 
NHTSA.  room  5109,  400  Seventh  Street. 
SW..  Washington,  DC  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m.  Monday 
through  Friday. 
FOR  FURTHER  INFORMATXM  CONTACT:  Ms. 

Barbara  A.  Gray,  Office  of  Market 
Incentives,  NHTSA,  400  Seventh  Street.- 
SW.,  Washington,  DC  20590.  Ms.  Gray's 
telephone  number  is  (202)  366-1740. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  615  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (the 
Act)  (15  U.S.C.  2032)  requires  certain 
passenger  motor  vehicle  insurers  to  file 
an  annual  report  with  NHTSA  unless 
the  agency  exempts  the  insurer  from 
filing  such  reports.  The  reports  include 
information  about  thefts  and  recoveries 
of  motor  vehicles,  the  rating  rules  used 
by  the  insurers  to  establish  premiums 
for  comprehensive  coverage,  the  actions 
taken  by  insurers  to  reduce  such 
premiums,  and  the  actions  taken  by 
insurers  to  reduce  or  deter  theft.  Under 
the  Act,  the  following  insurers  are 
subject  to  the  reporting  requirements: 
(1)  Those  issuers  of  motor  vehicle 
insurance  policies  whose  total 
premiums  account  for  one  percent  or 
more  of  the  total  premiums  of  motor 
vehicle  insurance  issued  within  the 
United  States;  (2)  those  issuers  of  motor 
vehicle  insurance  policies  whose 
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premiums  account  for  10  percent  or 
more  of  total  premiums  written  within 
any  one  State;  (3)  rental  or  leasing 
companies  with  a  fleet  of  20  or  more 
vehicles  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  motor 
vehicles,  other  than  any  governmental 
entity.  As  discussed  in  the  following 
sections,  the  agency  may.  by  regulation, 
exempt  certain  insurers  from  the 
reporting  requirements. 

A.  Insurers  of  Passenger  Motor  Vehicles 

Although  issuers  of  motor  vehicle 
insurance  policies  are  subject  to 
reporting  requirements,  section 
615(a)(5)  provides  that  the  agency  shall 
exempt  small  insurers  from  the 
reporting  requirements  if  NHTSA  finds 
that  such  exemptions  will  not 
significantly  affect  the  validity  or 
usefulness  of  the  information  collected 
and  compiled  in  the  reports,  either 
nationally  or  on  a  State-by-State  basis. 
The  term  "small  insurer"  is  defined  in 
section  615(a)(5)(C)  as  an  insurer  whose 
premiums  account  for  less  than  1 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States. 
However,  that  section  also  stipulates 
that  if  an  insurance  company  satisfies 
this  definition  of  a  "small  insurer,"  but 
accounts  for  10  percent  or  more  of  the 
total  premiums  for  all  forms  of  motor 
vehicle  insurance  issued  by  insurers 
within  a  particular  State,  the  company 
must  report  the  required  information 
about  its  operations  in  that  State. 

As  described  in  the  final  rule 
establishing  the  requirement  for  insurer 
reports  (52  FR  59.  January  2. 1987). 
appendix  A  lists  companies  which  must 
report  based  on  the  fact  that  each 
insurer  had  at  least  one  percent  of  the 
national  market  for  motor  vehicle 
insurance  premiums,  and  appendix  B 
lists  those  insurers  that  are  required  to 
report  for  particular  states  because  each 
insurer  had  a  10  percent  or  greater 
market  share  of  motor  vehicle  premiums 
In  those  States.  In  the  January  2. 1987 
notice,  the  agency  stated  that  these 
appendices  will  be  updated  annually.  It 
has  been  NHTSA's  practice  to  update 
the  appendices  based  on  data 
voluntarily  provided  by  insurance 
companies  to  A.  M.  Best,  and  made 
available  to  the  agency  each  spring.  The 
agency  uses  the  data  to  determine  the 
insiu^rs'  market  shares  nationally  and 
in  each  state. 

B.  Self-Insured  Rental  and  Leasing 
Companies 

In  addition  to  companies  that  issue 
insurance  poUcies,  the  term  "insurers" 
is  defined  in  section  615  of  the  Act  to 
include  certain  self-ins\u«rs,  i.e.,  any 


person  who  has  a  fleet  of  20  or  more 
motor  vehicles  (other  than  any 
governmental  entity)  which  are  used 
primarily  for  rental  or  lease  and  which 
are  not  covered  by  theft  insurance 
policies  issued  by  insurers  of  passenger 
motor  vehicles.  (Section  615(a)(3)). 
Section  615(a)(4)  of  the  Act  authorizes 
the  agency  to  exempt  an  insurer  from 
submitting  the  reports,  if  the  agency 
determines  that: 

(1)  The  cost  of  preparing  and 
furnishing  such  reports  is  excessive  in 
relation  to  the  size  of  the  business  of  the 
insurer,  and 

(2)  The  insurer's  report  will  not 
significantly  contribute  to  carrying  out 
the  purposes  of  title  IV. 

In  a  final  rule  published  June  22,  1990 
(55  FR  25606),  the  agency  in  effect 
granted  a  class  exemption  to  all 
companies  that  rent  or  lease  fewer  than 
50,000  vehicles.  The  agency  issued  this 
exemption  because  it  believed  that 
reports  from  the  largest  rental  and 
leasing  companies  would  provide  the 
agency  with  a  sufficiently  representative 
sampling  of  the  theft  experience  of 
rental  and  leasing  companies.  NHTSA 
concluded  that  reports  by  the  many 
smaller  rental  and  leasing  companies  do 
not  significantly  contribute  to  carrying 
out  title  VI,  and  that  exempting  such 
companies  will  relieve  an  unnecessary 
burden  on  the  vast  majority  of  the 
companies  potentially  subject  to  the 
reporting  requirements.  As  a  result  of 
the  June  1990  final  rule,  the  agency 
added  a  new  appendix  C.  which 
consists  of  an  annually  updated  listing 
of  the  rental  and  leasing  companies  that 
are  subject  to  the  reporting  requirements 
In  part  544.  It  has  been  NHTSA's 
practice  to  update  appendix  C  based 
primarily  on  information  contained  in 
the  publications  Automotive  Fleet 
Magazine  and  Travel  Business  Travel 
News. 

June  4, 1992  Final  Rule 

On  June  4, 1992.  NHTSA  published  a 
final  rule  updating  the  list  of  insurers 
required  to  file  reports,  based  on  the 
most  recent  information.  (See  57  FR 
23535.)  In  that  final  rule,  the  agency 
also  adopted  a  new  procedure  that  the 
agency  believed  would  let  insurers 
know  well  in  advance  of  the  annual 
October  25  filing  date  whether  they 
need  to  file  a  report  for  the  previous 
calendar  year. 

In  the  past,  it  was  the  agency's 
practice  to  attempt  to  update 
appendices  A.  B  and  C  each  year  prior 
to  the  October  25  filing  date,  using  A. 
M.  Best  and  other  data  obtained  in  the 
spring  of  that  same  calendar  year. 
However,  the  agency  was  generally 
unable  to  complete  the  updating  before 


the  October  25  filing  date,  resulting  in 
confusion  concerning  which  companies 
needed  to  file  reports. 

With  the  adoption  of  the  new 
procedure  in  the  June  1992  final  rule. 
NHTSA  stated  that  it  believed  that  this 
problem  would  be  resolved  by 
increasing  the  interval  between  the 
receipt  of  data  and  the  reporting  date. 
Under  the  new  approach,  the  updating 
of  the  appendices  would  focus  on  the 
report  due  the  year  after  receipt  of  the 
A.  M.  Best  and  other  data,  both  for 
companies  which  are  added  to  the  lists 
and  companies  which  are  removed  from 
the  lists.  The  agency  stated  that,  under 
this  approach,  all  companies  added  to 
the  lists  as  of  the  March  1991  final  rule 
should  file  the  required  report  by 
October  25. 1991,  and  all  companies 
added  to  the  lists  based  on  the  June  4, 
1992  final  rule,  would  be  provided 
ample  notice  concerning  whether  they 
need  to  file  a  report  by  October  25. 
1992. 

The  agency  further  noted  that  part  544 
would  not  need  to  be  changed  to 
implement  this  approach.  Fart  544 
generally  does  not  limit  its  requirements 
to  particular  years.  Under  part  544,  any 
company  not  listed  has  an  indefinite 
exemption  from  the  reporting 
requirements,  and  as  long  as  any 
company  is  listed,  it  must  file  reports 
each  October  25.  Thus,  any  company 
listed  in  the  appendices  as  of  the  date 
of  the  most  recent  final  rule  (June  4. 
1992)  must  file  a  report  on  October  25, 
1992,  and  on  each  succeeding  October 
25,  absent  a  further  amendment. 

Notice  of  Proposed  Rulemaking 

1.  Insurers  of  Passenger  Motor  Vehicles 

Based  on  the  1991  calendar  year  A.  M. 
Best  data  for  market  shares.  NHTSA 
proposes  that  appendix  A  be  changed  so 
that  it  differs  slightly  form  the  June  4, 
1992  listing.  Appendix  A  lists 
companies  which  must  report  based  on 
the  fact  that  each  insurer  had  at  least 
one  percent  of  the  national  market  for 
motor  vehicle  insurance  premiums.  One 
company.  Hanover  Insurance 
Companies,  that  was  included  in 
appendix  A  in  the  June  1992  listing,  is 
proposed  to  be  removed  from  appendix 
A.  "Two  companies,  Motors  Insurance 
Croup,  and  Zurich  Insurance  Group, 
that  were  not  previously  listed  in 
appendix  A.  are  proposed  to  be  added. 
In  addition,  a  company  that  was 
previously  included  in  appendix  A  as 
Hartford  Insurance  Croup,  is  now 
known  as  ITT  Hartford  Insurance 
Group.  This  proposed  rule  reflects  this 
name  change. 

It  is  proposed  that  each  of  the  19 
companies  listed  in  appendix  A  in  this 
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notice  be  required  to  file  a  report  not 
later  than  October  25. 1993,  setting  forth 
the  information  required  by  part  544  for 
each  State  in  which  it  did  business  in 
the  1991  calendar  year. 

Appendix  B  lists  those  insurers  that 
would  be  required  to  report  for 
particular  States  for  calendar  year  1991, 
because  each  insurer  had  a  10  percent 
or  greater  market  share  of  motor  vehicle 
premiums  in  those  States.  Based  on  the 
1991  calendar  year  A.M.  Best  data  for 
market  shares,  it  is  proposed  that 
appendix  B,  be  amended  slightly.  One 
company,  Indiana  Farm  Bureau  Group, 
reporting  on  its  activities  in  the  State  of 
Indiana  is  proposed  to  be  removed  from 
appendix  B.  In  addition,  it  is  proposed 
that  two  additional  companies,  be 
added  to  appendix  B:  Arbella  Mutual 
Insurance,  would  be  required  to  report 
on  its  activities  in  the  State  of 
Massachusetts;  and  Commerce  Group, 
Inc.,  would  be  required  to  report  on  its 
activities  in  the  State  of  Massachusetts. 

Accordingly,  it  is  proposed  that,  for 
calendar  year  1991,  each  of  the  eleven 
insurers  listed  in  appendix  B,  report  on 
their  activities  in  every  Stale  in  which 
they  had  a  10  percent  or  greater  market 
share,  pursuant  to  section  615  of  the 
Cost  Savings  Act.  These  reports  must  be 
filed  no  later  than  October  25, 1993,  and 
set  forth  the  information  required  by 
part  544. 

2.  Rental  and  Leasing  Companies 

Based  on  information  in  Automotive 
Fleet  Magazine  and  Travel  Trade 
Business  Travel  News  for  1991,  the  most 
recent  year  for  which  data  are  available, 
NHTSA  is  proposing  several  changes  in 
appendix  C.  As  indicated  above,  that 
appendix  Hsts  rental  and  leasing 
companies  required  to  file  reports. 
Based  on  the  above  mentioned 
publications,  it  is  proposed  that  the 
following  rental  and  leasing  company  be 
removed  from  appendix  C:  Rental 
Concepts,  Inc. 

NHtSA  received  a  letter  from  an 
additional  rental  and  leasing  company 
listed  in  appendix  C,  Wheels,  Inc.,  after 
the  June  1992  final  rule  was  published 
in  the  Federal  Register.  In  its  letter. 
Wheels,  Inc.  requested  that  it  be 
exempted  from  appendix  C.  As  a 
rationale  for  its  removal.  Wheels,  Inc., 
stated  that  although  it  leases  130,000 
vehicles,  it  self-insures  only 
approximately  4,500  vehicles.  Wheels, 
Inc.,  stated  that  the  other  leased  vehicles 
are  insured  by  the  lessee.  Because 
Wheels,  Inc.,  self-insures  fewer  than 
50,000  vehicles  in  its  leased  fleet,  it 
does  not  meet  one  of  the  criteria  the 
agency  uses  to  determine  that  an  insurer 
is  included  in  appendix  C.  Since 
Wheels,  Inc.  does  not  meet  one  of  the 


criteria,  the  agency  agrees  that  Wheels, 
Inc.  should  be  removed  from  appendix 
C.  In  this  notice,  the  agency  proposes 
that  Wheels,  Inc.,  be  removed  from 
appendix  C. 

Accordingly,  it  is  proposed  that  for 
calendar  year  1991,  each  of  the  18 
companies  (including  franchisees  and 
licensees)  listed  in  this  notice  in 
appendix  C,  file  reports  no  later  than 
October  25, 1993,  and  set  forth  the 
information  required  by  part  544. 

This  proposed  rule  does  not  have  any 
retroactive  effect,  and  it  does  not 
preempt  any  State  law.  Section  613  of 
the  Motor  Vehicle  Information  and  Cost 
Savings  Act.  15  U.S.C.  2030,  provides 
that  judicial  review  of  this  rule  may  be 
obtained  pursuant  to  section  504  of  the 
Cost  Savings  Act.  15  U.S.C.  2004.  The 
Cost  Savings  Act  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Regulatory  Impacts 

1.  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  proposed 
rule  and  determined  that  it  is  neither 
"major"  within  the  meaning  of 
Executive  Order  12291  nor  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  This  proposed  rule 
implements  the  agency's  policy  of 
ensuring  that  all  insurance  companies 
that  are  statutorily  eligible  for 
exemption  from  the  insurer  reporting 
requirements  are  in  fact  exempted  from 
those  requirements.  On  the  other  hand, 
those  companies  that  are  not  statutorily 
eligible  for  an  exemption  are  expressly 
required  to  file  reports. 

NHTSA  does  not  believe  that  this 
proposed  rule,  reflecting  more  current 
data,  affects  the  impacts  described  in 
the  final  regulatory  evaluation  prepared 
for  49  CFR  part  544.  Accordingly,  a 
separate  regulatory  evaluation  has  not 
been  prepared  for  this  rulemaking 
action.  Using  the  cost  estimates  in  the 
final  regulatory  evaluation  for  part  544. 
the  agency  estimates  that  the  cost  of 
compliance  will  be  about  $50,000  for 
any  company  that  is  added  to  appendix 
A,  about  $20,000  for  any  company 
added  to  appendix  B,  and  about  $5,770 
for  any  company  added  to  appendix  C. 
If  this  proposed  rule  is  made  final,  for 
appendix  A,  the  agency  removes  one 
company  and  adds  two  companies;  for 
appendix  B,  the  agency  removes  one 
company,  and  adds  two  companies;  and 
for  appendix  C,  the  agency  removes  two 
companies  and  adds  four  companies. 
The  agency  therefore  estimates  that  the 
net  effect  of  this  proposal,  if  made  final, 


will  be  a  cost  increase  to  insurers,  as  a 
group,  of  approximately  $81,540. 

As  noted  above,  a  full  regulatory 
evaluation  was  prepared  for  the  final 
.  rule  establishing  49  CFR  part  544. 
Interested  persons  may  wish  to  examine 
that  evaluation  in  connection  with  this 
proposal.  Copies  of  that  evaluation  have 
been  placed  in  Docket  No.  T86-01; 
Notice  2.  Any  interested  person  may 
obtain  a  copy  of  this  evaluation  by 
writing  to  NHTSA,  Docket  Section, 
room  5109,  400  Seventh  Street,  SW., 
Washington.  DC  20590.  or  by  calling  at 
(202) 366-4949. 

2.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  to  and  approved  by  the  Office 
of  Management  and  Budget  (0MB) 
pursuant  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  This  collection  of 
information  has  been  assigned  OMB 
Control  Number  2127-0547  ("Insurer 
Reporting  Requirements")  and  has  been 
approved  for  use  through  October  31. 
1993. 

3.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  I  certify  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  rationale  for  the 
certification  is  that  none  of  the 
companies  proposed  to  be  included  on 
appendices  A.  B.  or  C  would  be 
construed  to  be  a  small  entity  within  the 
definition  of  the  RFA.  Section 
615(a)(5)(C)  of  the  Theft  Act  defines 
"small  insurer"  in  part  as  any  insurer 
whose  premiums  for  motor  vehicle 
insurance  account  for  less  than  one 
percent  of  the  total  premiums  for  all 
forms  of  motor  vehicle  insurance  issued 
by  insurers  within  the  United  States,  or 
any  insurer  whose  premiums  within  any 
State,  account  for  less  than  10  percent 
of  the  total  premiums  for  all  forms  of 
motor  vehicle  insurance  issued  by 
insurers  within  the  State.  This  notice 
would  exempt  all  insurers  meeting 
those  criteria.  Any  insurer  too  large  to 
meet  those  criteria  is  not  a  small  entity. 
In  addition,  in  this  rulemaking,  the 
agency  proposes  to  exempt  all  "self 
insured  rental  and  leasing  companies" 
that  have  fleets  of  fewer  than  50,000 
vehicles.  Any  self  insured  rental  and 
leasing  company  too  large  to  meet  that 
criterion  is  not  a  small  entity. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
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criteria  contained  in  Executive  Order 
12612,  and  it  has  been  detennined  that 
the  proposed  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

5.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act,  NHTSA  has 
considered  the  environmental  impacts 
of  this  proposed  rule  and  detennined 
that  it  will  not  have  a  significant  impact 
on  the  quality  of  the  human  > 

environment. 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  of  the  comments  be  submitted. 
All  comments  must  not  exceed  15  pages 
in  length.  (49  CTR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  (49  CFR  part 
512). 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  the  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 


interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  544 

Crime  insurance.  Insurance,  Insurance 
companies,  Motor  vehicles.  Reporting 
and  recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  544  is  proposed  to  be  amended 
as  follows: 

PART  544-{AMENDED] 

1.  The  authority  citation  for  part  544 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2032;  delegation  of 
authority  at  49  CFR  1.50. 

2.  Appendix  A  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  A  to  Part  544 — Insurers  of 
Motor  Vehicle  Insurance  Policies 
Subject  to  the  Reporting  Requirements 
in  Each  State  in  Which  They  Do 
Business 

Aetna  Life  &  Casualty  Group 
Allstate  Insurance  Group 
American  Family  Group 
American  IntemationalGroup 
California  State  Auto  Association 
CNA  Insurance  Companies 
Farmers  Insurance  Group 
Geico  Corporation  Group 
ITT  Hartford  Insurance  Group 
Liberty  Mutual  Group 
Motors  Insurance  Group  * 
Nationwide  Group 
Progressive  Group 
Prudential  of  America  Group 
State  Farm  Group 
Travelers  Insurance  Group 
United  States  F  &  G  Group 
USAA  Group 
Zurich  Insurance  Group  * 

'  Indicates  a  newly  listed  company  which 
must  file  a  report  beginning  with  the  report 
due  October  25, 1993. 

3.  Appendix  B  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  B  to  Part  544 — Issuers  of 
Motor  Vehicle  Insurance  Policies 
Subject  to  the  Reporting  Requirements 
Only  in  Designated  States 

Alfa  Insurance  Group  (Alabama) 


Amica  Mutual  Insurance  Company 

(Rhode  Island) 
Arbella  Mutual  Insurance 

(Massachusetts)  ^ 
Auto  Club  of  Michigan  Group 

(Michigan) 
Commerce  Group,  Inc.  (Massachusetts)  ^ 
Commercial  Union  Insurance 

Companies  (Maine) 
Concord  Group  Insurance  Companies 

(Vermont) 
Erie  Insurance  Group  (Pennsylvania) 
Kentucky  Farm  Bureau  Group 

(Kentucky) 
Southern  Farm  Bureau  Casualty  Group 

(Arkansas,  Mississippi) 
Tennessee  Farmers  Companies 

(Tennessee] 

'  Indicates  a  newly  listed  company  which 
must  file  a  report  beginning  with  the  report 
due  October  25, 1993. 

4.  Appendix  C  to  part  544  would  be 
revised  to  read  as  follows: 

Appendix  C  to  Part  544 — Motor  Vehicle 
Rental  and  Leasing  Companies 
(Including  Licensees  and  Franchisees) 
Subject  to  the  Reporting  Requirements 
of Part  544 

Alamo  Rent-A-Car,  Inc. 
American  International  Rent-A-Car 

Corp./ANSA 
ARI,  Inc.» 

Associates  Leasing,  Inc. 
Avis,  Inc. 

Budget  Rent-A-Car  Corporation 
Dollar  Rent-A-Car  Systems,  Inc. 
Enterprise  Rent-A-Car  * 
GE  Capital  Fleet  Services 
Hertz  Rent-A-Car  Division  (subsidiary  of 

Hertz  Corporation) 
LMV  Leasing,  Inc.* 
McCullagh  Leasing,  Inc.  ' 
National  Car  Rental  System,  Inc. 
Penske  Truck  Leasing  Company 
PHH  Fleet  America 
Ryder  Truck  Rental,  Inc.  (both  rental 

and  leasing  operations) 
U-Haul  International,  Inc.  (subsidiary  of 

AMERCO) 
U.  S.  Fleet  Leasing ' 

'  Indicates  a  newly  listed  company  which 
must  file  a  report  beginning  with  the  report 
due  October  25. 1993. 

Issued  on:  April  14, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc.  93-9090  Filed  4-19-93;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Arshad  Z.  Pervez;  Order  Denying 
Permission  To  Apply  for  or  Use  Export 
Licenses 

In  thematter of:  Arshad  Z.  Pervez,  1007- 
75  Havenbrook  Boulevard,  Willowdale, 
Ontario,  Canada. 

On  April  4. 1990,  Arshad  Z.  Pervez 
(hereinofter  referred  to  as  Pervez)  was 
convicted  in  the  U.S.  District  Court  for 
the  Eastern  District  of  Pennsylvania  of 
violating  the  Export  Administration  Act 
of  1979,  as  amended  (50  U.S.C.A.  app. 
2401-2420  (1991.  Supp.  1992,  and  Pub. 
L.  103-10,  March  27,  1993))  (EAA).  The 
conviction  followed  a  plea  of  nolo 
contendere  to  one  count  of  a  multiple- 
count  criminal  indictment  charging 
Pervez.  inter  alia,  with  attempting  to 
export  from  the  United  States  to 
Pakistan  United  States-origin  miraging 
steel  without  the  validated  export 
license  required  by  the  Export 
Administration  Regulations.  Section 
11(h)  of  the  EAA  provides  that,  at  the 
discretion  of  the  Secretary  of 
Commerce.*  no  person  convicted  of 
violating  the  EAA,  or  certain  other 
provisions  of  the  United  Slates  Code, 
shall  be  eligible  to  apply  for  or  use  any 
export  license  issued  pursuant  to,  or 
provided  by.  the  EAA  or  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
(1992))  (the  Regulations),  for  a  period  of 
up  to  10  years  from  the  date  of  the 
conviction.  In  addition,  any  export 
license  issued  pursuant  to  the  EAA  in 
which  such  a  person  had  any  interest  at 


'  Pursuant  lo  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director. 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
1 1(h)  of  the  £AA. 


the  time  of  his  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
the  EAA,  the  Director.  Office  of  Export 
Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement, 
shall  determine  whether  to  deny  that 
person  permission  to  apply  for  or  use 
any  export  license  issued  pursuant  to.  or 
provided  by.  the  EAA  and  the 
Regulations  and  shall  also  determine 
whether  to  revoke  any  export  license 
previously  issued  to  such  a  person. 
Having  received  notice  of  Pervez's 
conviction  for  violating  the  EAA,  and 
following  consultations  with  the 
Director,  Office  of  Export  Enforcement. 
I  have  decided  to  deny  Pervez 
permission  to  apply  for  or  use  any 
export  license,  including  any  general 
license,  issued  pursuant  to,  or  provided 
by,  the  EAA  and  the  Regulations,  for  a 
period  of  10  years  from  the  date  of  his 
conviction.  The  10-year  period  ends  on 
April  4,  2000. 1  have  also  decided  to 
revoke  all  export  licenses  issued 
pursuant  to  the  EAA  in  which  Pervez 
had  an  interest  at  the  time  of  his 
conviction. 

Accordingly,  it  is  hereby 

Ordered  , 

I.  All  outstanding  individual 
validated  licenses  in  which  Pervez 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Pervez's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

II.  Until  April  4.  2000.  Arshad  Z. 
Pervez.  1007-75  Havenbrook, 
Boulevard.  Willowdale.  Ontario, 
Canada,  hereby  is  denied  all  privileges 
of  participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity: 


(i)  As  a  party  or  as  a  representative  of 
a  party  to  any  export  license  application 
submitted  to  the  Department; 

(ii)  In  preparing  or  filing  with  the 
Department  any  report  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  from  the  Department 
or  using  any  validated  or  general  export 
license,  reexport  authorization  or  otner 
export  control  document; 

(iv)  In  carrying  on  negotiations  with 
respect  to.  or  in  receiving,  ordering, 
buying,  selling,  delivering,  storing, 
using,  or  disposing  of.  in  whole  or  in 
part,  any  commodities  or  technical  data 
exported  or  to  be  exported  from  the 
United  States,  and  subject  to  the 
Regulations;  and 

(v)  In  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Pervez  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  tliis  Order. 

IV.  As  prot'idod  in  §  7»7.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity: 

(i)  Apply  for,  obtain,  or  use  any 
license.  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relatingto  on  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or 

(ii)  Order,  buy.  receive,  use,  sell, 
deliver,  store,  dispose  of.  forward, 
transport,  finance,  or  otherwise  service 
or  participate: 

(a)  In  any  transaction  which  may 
involve  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States;  (b)  in  any  reexport 
thereof;  or  (c)  in  any  other  transaction 
which  is  subject  to  the  Export 
Administration  Regulations,  if  the 
person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
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in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effiect  until  April  4, 
2000. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Pervez.  This  Order  shall  be 
published  in  the  Federal  Register. 

Dated:  April  12, 1993. 
Eikm  AlbuiMe, 

,  Acting  Director,  Office  of  Export  Licensing. 
(FR  Doc.  93-9119  Filed  4-19-93;  8:45  ami 

BtUJNQ  COOe  3eiO-OT-M 

Intemational  Trade  Administration 

Pennsylvania  State  University,  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  fo 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  92-143.  Applicant: 
Pennsylvania  State  University, 
University  Park,  PA  16802.  Instrument: 
Cold  Sample  Stage  for  Time-of-Flight 
SIMS.  Manufacturer:  Kore  Technology 
Ltd.,  United  Kingdom.  Intended  Use: 
See  notice  at  57  FR  49456.  November  2, 
1992.  Advice  Received  From:  National 
Institutes  of  Health.  February  9. 1993. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant. 

The  accessory  is  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessory  which  can  be 
readily  adapted  to  the  instrument. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  93-9218  Filed  4-19-93;  8:45  am) 
BIUJNO  COOC  361»-OS-r 


Rutgers  University,  Notice  of  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  8^ 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 


8:30  a.m.  and  5  p.m.  in  room  4211.  U.S. 
Department  of  Commerce.  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  92-160.  Applicant: 
Rutgers  University.  New  Brunswick,  NJ 
08903.  Instrument:  Inshore  Minicorer. 
Manufacturer  Bowers  &  Connelly 
Precision  Engineers,  United  Kingdom. 
Intended  Use:  See  notice  at  57  FR 
54972.  November  23, 1992. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  four  undisturbed  sediment 
cores  per  deployment  and  can  be 
handled  aboard  a  small  research  vessel. 
A  private  research  institution  advised 
Januaiy  7, 1993,  that  (1)  this  capability 
is  pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff 
(FR  Doc.  93-9221  Filed  4-19-93;  8:45  am) 

BILUNC  COOE  3S10-OS-F 


Texas  A&M  Research  Foundation, 
Notice  of  Decision  on  Application  for 
Duty-Free  Entry  of  Scientific 
Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number:  92-135.  Applicant: 
Texas  A&M  Research  Fouindation, 
College  Station.  TX  77843.  Instrument: 
Multi-Sensor  Core  Logger. 
Manu/acturer.GEOTEK,  United 
Kingdom.  Intended  Use:  See  notice  at  57 
FR  48598.  October  27. 1992. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides  high  precision  measurements 


of:  (1)  Compressional  (p-wave) 
velocities,  (2)  gamma  ray  attenuation 
and  (3)  magnetic  susceptibility  with 
data  format  compatibility  and  other  core 
drilling  research  programs.  A  private 
research  institution  advised  December 
1, 1992,  that  (1)  this  capability  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel. 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  93-9216  Filed  4-19-93;  8:45  am) 

BiLUNQ  COOE  3510-DS-F 


University  of  California,  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651.  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  room  4211.  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC. 

Docket  Number:  92-144.  Applicant: 
University  of  California,  Los  Alamos, 
NM  87545.  Instrument:  Surface  Layer 
Scintillator,  Model  SLS  20. 
Manufacturer:  Scintec 
Atmospharenmesstechnik,  Germany. 
Intended  Use:  See  notice  at  57  FR 
49456,  November  2, 1992.  Advice 
Received  From:  National  Oceanic  and 
Atmospheric  Administration,  December 
4. 1992. 

Comments:  No  comments  have  been 
received  with  res|)ect  to  this 
application.  Decision:  Application 
approved.  No  instrument  or  apparatus 
of  equivalent  scientific  value  to  the 
foreign  instrument,  for  such  purposes  as 
this  instrument  is  intended  to  be  used, 
was  being  manufactured  in  the  United 
Slates  at  the  time  the  foreign  instrument 
was  ordered  March  16, 1992.  Reasons: 
The  foreign  instrument  provides  precise 
spatially-averaged  wind  and  heat  flux 
measurements  over  various  terrains 
using  displacement  of  the  scintillation 
pattern  across  the  beam  of  a 
scintillometer.  The  National  Oceanic 
and  Atmospheric  Administration 
advises  that  (1)  the  capability  of  the 
foreign  instrument  described  above  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no 


instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use  which  was  being  manufactured  in 
the  United  States  at  the  time  the  foreign 
instrument  was  ordered. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  this 
instrument  is  intended  to  be  used, 
which  was  being  manufactured  in  the 
United  States  at  the  time  the  foreign 
instrument  was  ordered. 
Frank  W.  Creel, 

Director.  Statutory  Import  Pngrams  Staff. 
IFR  Doc.  93-9217  Filed  4-l»-93:  8:45  ami 

BtUJNG  COOe  Xlfr-OS-F 


University  of  California,  Davis;  Notice 
of  Decision  on  Application  for  Duty- 
free Entry  of  Scientific  Instrument 

This  is  a  decision  pursuant  to  section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651,  80  Stat.  897;  15 
CFR  part  301).  Related  records  can  be 
viewed  between  8:30  a.m.  and  5  p.m.  in 
room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 

DECISION:  Denied.  Applicant  has 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
intended  purposes  are  not  available. 

REASONS:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number:  92-117.  Applicant: 
University  of  California,  Davis,  Davis, 
CA  95616.  Instrument:  Electrophoresis 
Apparatus  for  Solid  Particles  in 
Suspension,  Model  MKII.  Manufacturer: 
Rank  Brothers,  United  Kingdom.  Date  of 
Denial  without  Prejudice  to 
Resubmission:  January  21,  1993. 
Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff 
[FR  Doc.  93-9222  Filed  4-1&-93;  8:45  am) 

BILUMa  COM  3B1IM>«-F 


University  of  Colorado,  Boulder,  Notice 
of  Decision  on  Application  for  Outy- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
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8:30  a.m.  and  5  p.m.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Docket  Number:  92-158.  Applicant: 
University  of  Colorado,  Boulder, 
Institute  of  Arctic  and  Alpine  Research, 
Boulder,  CO  80309-0450.  Instrument: 
Isocarb  Automatic  Carbonate 
Preparation  System,  Model  PS/004. 
Manufacturer:  VG  Isotech,  United 
Kindgdom.  Intended  Use:  See  notice  at 
57  FR  54972,  November  23, 1992. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Reasons:  This  is  a  compatible  accessory 
for  an  instrument  previously  imported 
for  the  use  of  the  applicant. 

The  accessory  is  pertinent  to  the 
intended  uses  and  we  know  of  no 
domestic  accessory  which  can  be 
readily  adapted  to  the  instrument. 
Frank  W.  CrMl, 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  93-9219  Filed  4-19-93;  8:45  ami 
BtLUNO  COOC  3S10-OS-F 


Yale  University,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1968  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Docket  Number:  92-154.  Applicant: 
Yale  University,  New  Haven,  CT  06510. 
Instrument:  Electron  Microscope,  Model 
JEM-1010.  Afo/iu/orturerr  JEOL,  Ltd., 
Japan.  Intended  Use:  See  notice  at  57  FR 
54972,  November  23,  1992.  Order  Date: 
August  21,  1992. 

Docket  Number:  92-166.  Applicant: 
National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases, 
NIH,  Bethesda,  MD  20892.  Instrument: 
Electron  Microscope,  Model  CM20- 
FEG.  Monu/acturer:  Philips  Electronic 
Instruments,  The  Netherlands.  Intended 
Use:  See  notice  at  58  FR  4978.  January 
19,  1993.  Order  Dafe:  January  10.  1992. 

Docket  Number:  92-174.  Applicant: 
Children's  Hospital  and  Medical  Center, 
Seattle,  WA  98105.  Instrument:  Electron 
Micro.scope,  Model  EM  910. 
Manufacturer:  Carl  Zeiss,  Germany. 
Intended  Use:  See  notice  at  58  FR  4977. 


January  19,  1993.  Orc/er  Date;  August  3. 
1992. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered.  Reasons:  Each  foreign 
instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States 
either  at  the  time  of  order  of  each 
instrument  or  at  the  time  of  receipt  of 
application  bylhe  U.S.  Customs 
Service. 

Frank  W.  Crvel. 

Director,  Statutory  Import  Programs  Staff. 
IFR  Doc.  93-9220  Filed  4-19-93;  8:45  am) 

BILUNC  COM  3S10-OS-F 


National  Oceanic  and  Atmospheric 
Administration 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  hold  a  public 
meeting  of  its  Red  Drum  Advisory  Panel 
(Panel)  on  April  26,  1993.  The  meeting 
will  be  held  from  9:30  a.m.  until  4  p.m., 
at  the  New  Orleans  Airport  Hilton  and 
Conference  Center,  901  Airline 
Highway,  Kenner,  LA;  telephone:  (504) 
469-5000. 

The  Panel  will  meet  to  review  reports 
from  the  Stock  Assessment  Panel  and 
the  Socioec-    omic  Assessment  Panel. 
The  Panel  will  also  make 
recommendations  to  the  Council  on 
allowable  biological  catch  and  total 
allowable  catch,  and  discuss  research 
protocol  for  the  offshore  stock. 

For  more  information  contact  Wayne 
E.  Swingle,  Executive  Director,  Gulf  of 
Mexico  Fishery  Management  Council, 
5401  West  Kennedy  Boulevard,  suite 
331,  Tampa,  FL;  telephone:  (813)  228- 
2815. 

Dated:  April  14, 1993. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  93-9162  Filed  4-l»-93;  8:45  ami 

WLUNG  CODE  3S1»-23-M 
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Gulf  of  Mexico  HstMry  Management 
Council;  Puiilic  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOA^\,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  will 
hold  public  meetings  of  its  Committees 
from  April  27-28. 1993.  The  meeting 
will  be  held  at  the  New  Orleans  Airport 
Hilton  and  Conference  Center,  901 
Airline  Highway,  Kenner,  LA; 
telephone:  (504)  469-5000. 

On  April  27,  from  8  a.m.  until  12 
p.m.,  the  Standing  and  Special  Red 
Drum  Scientific  and  Statistical 
Committee  will  meet  to  review  the  Red 
Drum  Stock  Assessment  Panel  report 
and  the  Red  Drum  Socioeconomic 
Assessment  Panel  report,  to  make  its 
recommendations  to  the  Council,  and  to 
discuss  research  protocol  for  Red  Drum. 
Also  on  April  27,  the  Standing  and 
Special  Mackerel  Scientific  and 
Statistical  Committee  will  meet  from  1 
p.m.  until  5  p.m.  to  review  the  Mackerel 
Stock  Assessment  Panel  report  and  the 
Mackerel  Socioeconomic  Assessment 
Panel  report,  to  make  its 
recommendations  to  the  Council  and  to 
review  and  discuss  Eastern  Zone  King 
Mackerel  Trip  Limit  Options. 

On  April  28  the  Standing  and  Special 
Reef  Fish  Scientific  and  Statistical 
Committee  will  meet  from  8  a.m.  until 
5  p.m..  to  review  and  comment  on  Draft 
Amendment  No.  7  to  the  Reef  Fish 
Fishery  Management  Plan  (including 
the  Regulatory  Impact  Review  and 
Environmental  Assessment).  This  draft 
.unendment  contains  a  proposal  to 
implement  an  individual  transferable 
quota  system  for  the  commercial  harvest 
of  red  snapper  in  the  Gulf  of  Mexico. 
The  draft  amendment  also  contains 
options  pertaining  to  enforceability  of 
general  reef  fish  measures  and  an 
adjustment  to  the  proposed  reef  fish  trap 
moratorium  to  allow  transfer  of  fish  trap 
permits  among  members  of  the 
immediate  family. 

For  more  information  contact  Wayne 
E.  Swingle.  Executive  Director.  Gulf  of 
Mexico  Fishery  Management  Council. 
5401  West  Kennedy  Boulevard,  suite 
331.  Tampa.  FL;  telephone:  (813)  228- 
2815. 

Dated:  April  14, 1993. 
David  S.  Crestin. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Senrice. 
|FR  Doc.  93-9160  Filed  4-19-93;  8:45  am] 

BiUJNG  COOC  3B10-2a-M 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  hold  a  public 
meeting  of  its  Mackerel  Advisory  Panel 
(Panel)  on  April  28.  1993.  The  meeting 
will  be  held  from  9  a.m.  until  3  p.m.,  at 
the  New  Orleans  Airport  Hilton  and 
Conference  Center,  901  Airline 
Highway,  Kenner,  LA;  telephone:  (504) 
469-5000. 

The  Panel  will  meet  to  review  reports 
from  the  Stock  Assessment  Panel  and 
the  Socioeconomic  Assessment  Panel. 
The  Panel  will  also  make  its 
recommendation  to  the  Council,  and 
review  King  Mackerel  Trip  Limit 
Options  for  the  Eastern  Zone. 

For  more  information  contact 
Terrance  R.  Leary,  Gulf  of  Mexico 
Fishery  Management  Council.  5401 
West  Kennedy  Boulevard,  suite  331, 
Tampa.  FL;  telephone:  (813)  228-2815. 

Dated:  April  14, 1993. 
David  S.  Crestia. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  93-9163  Filed  4-19-93;  8:45  am] 
BIUJNG  CODE  3610-2»tl 


Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Gulf  of  Mexico  Fishery 
Management  Council  will  hold  a  public 
meeting  of  its  Reef  Fish  Advisory  Panel 
(Panel)  on  April  29-30,  1993.  The 
meeting  will  be  held  at  the  New  Orleans 
Airport  Hilton  and  Conference  Center. 
901  Airline  Highway,  Kenner.  LA., 
telephone:  504-469-5000.  It  will  begin 
on  April  29  at  8  a.m.  and  run  until  5 
p.m.,  and  will  reconvene  on  April  30  at 
8  a.m.  and  adjourn  at  3:30  p.m.  The 
agenda  is  as  follows. 

The  Panel  will  review  and  comment 
on  draft  Amendment  No.  7  to  the  Reef 
Fish  Fishery  Management  Plan 
(including  the  Regulatory  Impact 
Review  and  Environmental 
Assessment).  This  draft  amendment 
contains  a  proposal  to  implement  an 
individual  transferable  quota  (ITQ) 
system  for  the  commercial  harvest  of  red 
snapper  in  the  Gulf  of  Mexico.  The  draft 
amendment  also  contains  options 
pertaining  to  enforceabiHty  of  general 
reef  fish  measure  and  an  adjustment  to 
the  proposed  reef  fish  trap  moratorium 
to  allow  transfer  of  fish  trap  permits 
among  members  of  the  immediate 
family. 


For  more  information  contact  Steven 
M.  Atran,  Gulf  of  Mexico  Fishery 
Management  Council,  5401  West 
Kennedy  Boulevard,  suite  331,  Tampa, 
FL;  telephone:  (813)  228-2815. 

Dated:  April  14. 1993. 
David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  93-9161  Filed  4-19-93;  8:45  am) 

BILLMO  CODE  3610-22-M 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 

ACTION:  Issuance  of  Permit;  The  U.S. 
Army  Corps  of  Engineers  (P504B). 

On  January  26, 1993.  notice  was 
published  (58  FR  6116)  that  an 
application  had  been  filed  by  the  U.S. 
Army  Corps  of  Engineers,  to  take  listed 
Snake  River  sockeye  salmon 
[Oncorhynchus  nerka)  and  listed  Snake 
River  fall  and  spring  summer  chinook 
salmon  (O.  tshawytscha)  for  the 
purposes  of  scientific  research  and 
enhancement  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  endangered  fish 
and  wildlife  (50  CFR  parts  217-222). 

Notice  is  hereby  given  that  on  April 
14. 1993,  as  authorized  by  the 
provisions  of  the  ESA.  NMFS  issued 
Permit  Number  828  for  the  above  taking 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  this  Permit,  as  required  by 
the  ESA.  was  based  on  a  finding  that 
such  Permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  are  the  subject  of  this  Permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  This  Permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
217-222  of  title  50  CFR.  the  NMFS 
regulations  governing  endangered 
species  permits. 

The  application,  Permit  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East-West  Highway,  suite  8268,  Silver 
Spring.  MD  20910  (301/713-2322);  and 

Environmental  and  Technical 
Services  Division.  National  Marine 
Fisheries  Service.  911  North  East  11th 
Ave.,  room  620.  Portland.  OR  97232 
(503/230-5400). 


Dated:  April  14, 1993. 
HeriMrtW.KaufiuB. 

AcUng  Dtector,  Office  of  Protected  J^esources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  93-9156  Filed  4-19-93;  8:45  am) 
BILUNO  OXie  3810-23-M 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Issuance  of  4  Permits. 

On  March  5. 1993,  notice  was 
published  (58  PR  12578)  that  four 
applications  (P507F.  P250E.  P211G,  and 
P503D)  had  been  filed  by  the 
Washinj?ton  Department  of  Fisheries 
(WDF),  Washington  Department  of 
Wildlife  (WDW),  Oregon  Department  of 
Fish  and  Wildlife  (ODFW).  and  the 
Idaho  Department  of  Fish  and  Game 
(IDFG),  respectively,  to  incidentally  take 
listed  Snake  River  sockeye  salmon       ' 
[Oncorhynchus  nerka),  spring/summw 
Chinook  salmon  (O.  tshawytscha),  and 
fall  cliinook  salmon  (O.  tshawytscha). 

The  above  applications  were 
submitted  to  receive  permission  for  the 
operation  of  artificial  propagation 
facilities  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C  1531-1543)  and  the  NKIFS 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Notice  is  hereby  given  that  on  April 
13,  1993,  as  authorized  by  the 
provisions  of  the  ESA,  NMFS  issued 
Permits  for  the  above  incidental  takings 
subject  to  certain  conditions  set  forth 
therein. 

Issuance  of  these  Permits,  as  required 
by  the  ESA,  as  amended,  was  based  on 
a  finding  that:  (1)  The  taking  would  be 
incidental;  (2)  the  applicant  would,  to 
the  maximum  extent  practicable, 
monitor,  minimize  and  mitigate  the 
impacts  of  such  taking;  (3)  the  taking 
would  not  appreciably  reduce  the 
likelihood  of  the  survival  and  recovery 
of  the  species  in  the  wild;  and  (4)  there 
were  adef^uate  assurances  that  the 
conservation  plan  would  be  funded  and 
implemented,  including  any  measures 
required  by  the  Assistant  Administrator. 
These  Permits  were  also  issued  in 
accordance  with  and  are  subject  to  Parts 
217-222  of  Title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

The  applications.  Permits  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
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East-West  Highway,  suite  8268.  Silver 
Spring,  MD  20910  (301/713-2322);  and 

Environmental  and  Technical 
Services  Division,  National  Marine 
Fisheries  Service,  911  North  East  11th 
Ave.,  room  620,  Portland.  OR  97232 
(503/230-5400). 

Dated:  April  14, 1993. 
Herbert  W.  Kaufinan, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-9157  Filed  4-19-93;  8:45  am) 

MLUNO  CODE  SStO-Za-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Receipt  of  Application  for  a 
Scientific  Research  Permit  (P466A). 


Notice  is  hereby  given  that  Mr.  Scott 
D.  Kraus,  Edgerton  Research  Laboratory, 
New  England  Aquarium,  Central  Wharf, 
Boston,  MA  01220-3309,  requests 
authorization  to  harass  up  to  20,000 
harbor  porpoise  [Phocoena  phocoena) 
annually  during  the  conduct  of 
underwater  acoustic  playback 
experiments,  over  a  three-year  period. 
Individual  animals  may  be  harassed  up 
to  20  times  annually.  Activities  will  be 
carried  out  in  the  inshore  and  coastal 
waters  of  Maine. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  Notional 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring, 
MD  20910.  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  wliy  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  (by  appointment): 

Office  of  Protected  Resources. 
National  Marine  Fisheries  Service, 
NOAA,  1335  East- West  Hwy.,  suite 


7324.  Silver  Spring.  MD  20910  (301/ 
713-2289);  and 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Dr..  Gloucester,  MA  01930 
(508/281-9200). 

Dated:  April  13,1993. 
WUliam  W.  Fox,  |r.. 

Director,  Office  of  Protected  Resources. 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-9158  Filed  4-19-93;  8:45  am) 

WUJNG  COOC  36ia-23-M 


National  Technical  Information  Service 

Prospective  Grant  of  Exclusive  Patent 
License 

This  is  notice  in  accordance  with  35 
use.  209(c)(1)  and  37  CFR 
404.7{a)(l)(i)  that  the  National 
Technical  Information  Service  (NTIS). 
U.S.  Department  of  Commerce,  is 
contemplating  the  grant  of  an  exclusive 
license  in  the  United  States  and. 
possibly,  certain  foreign  countries  to 
practice  the  invention  en.bodied  in  U.S. 
Patent  Application  Ser.  No.  7-971,642, 
titled  "Apparatus  and  Method  for 
Computer  Vision  Measurements,"  to 
NOKAMCO  Engineering  Corp.,  having  a 
place  of  business  in  Hibhing,  MN.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  days  from  the  date  of  this 
published  Notice,  NTIS  receives  written 
evidence  and  argument  which  establish 
that  the  grant  of  the  ficense  would  not 
be  consistent  with  the  requirements  of 
35  use.  209  and  37  CFR  404.7. 

The  present  invention  describes  a 
computer  vision  system  and  image 
proce.ssing  method  for  accurately 
determining  the  size  and  shape  of 
coarsely  textured,  irregular  and  layered 
pieces  of  ore  and  the  like.  The  system 
comprises  a  camera  for  producing  an 
image  of  the  ore,  a  digitizer  for 
digitizing  the  camera  image,  and  a  video 
proces.sor  for  processing  the  digitized 
image.  An  optional  digital  computer 
may  be  employed  for  controlling  the 
overall  system  and  for  determining  the 
dimensions,  mass,  and  surface  art^a  of 
each  piece  of  ore  based  on  the  procesaed 
image.  The  digitizer  breaks  down  the 
camera  image  into  a  plurality  of  pixels 
and  a  set  of  line-spin  masks,  eacli 
including  a  line  of  negative  unit  or 
center  weighted  values  and  a  central 
positive  value  equal  to  the  absolute 
value  of  the  negative  values  and  each 
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with  the  line  disposed  in  a  diff'erent 
orientation,  are  multiplied  by  the  digital 
values  of  each  of  the  pixels  to  determine 
new  values  for  the  pixels.  A  pixel  field 
made  up  of  lowest  pixel  values  is  used 
to  determine  particle  sizes  and  shapes. 

The  availability  of  SN  7-971,642  for 
licensing  is  published  in  the  Federal 
Reguter,  simultaneously  with  this 
announcement. 

A  copy  of  the  instant  patent 
application  is  available  for  sale  at  the 
NTIS  Order  Desk,  Phone  1-800-553- 
NTIS. 

Inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
license  must  be  submitted  to  Neil  L. 
Mark,  Office  of  Federal  Patent 
Licensing,  NTIS,  Box  1423.  Springfield, 
VA  22151.  Properly  filed  competing 
applications  received  by  the  NTIS  in 
response  to  this  notice  will  be 
considered  as  objections  to  the  grant  of 
the  contemplated  license. 
DougUa  J.  Campion, 

Acting  Director,  Office  of  Federal  Patent 
Licensing. 

IFR  Doc.  93-9168  Filed  4-19-93:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  and  Sillt  Blend  and  Other 
Vegetable  Fiber  Apparel  Produced  or 
Manufactured  In  Sri  Lanka 

April  15. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACnow:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
hmits. 


EFFECTIVE  DATE:  April  16,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6708.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt^MENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously. 


for  carryforward,  special  carryforward 
and  special  shift. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23  1992).  Also 
see  57  FR  29290,  published  on  July  1, 
1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

April  15, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  )une  25, 1992,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fil)er  textile  products  and  silk 
blend  and  other  vegetable  fiber  apparel, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  twelve-month  period 
which  began  on  July  1, 1992  and  extends 
through  June  30, 1993. 

Effective  on  April  16, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
June  25, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Democratic  Socialist  Republic 
of  Sri  Lanka: 


Category 


34(V640 


347/348/847 


635 

647/648 


Adjusted  twelve-month 
bmit< 


1.185,152  dozen  ot  wtiich 
not  more  than  387,606 
dozen  shall  be  in  Cat- 
egories 340-Y/640-Y*. 

1.137,683  dozen  o(  which 
not  more  than  716.054 
dozen  shaH  tw  in  Cat- 
egories 347-T/348-T/ 
847-T* 

343.852  dozen. 

769,132  dozen. 


'  The  liifllts  have  not  been  a<^sted  to  account  tor 
any  imports  exported  alter  June  30,  1992. 

.ZS^^^  **^^-  o^ly  HTS  numbers 
620520.2015,  6205.20.2050.  6205.20.2046 
6205.20.2050  arxj  6205.20.2060;  Category  640-Y 
only  HTS  numbers  6205.30.2010,  6l05.30.2020 
6205.M.2050  and  6205.30.2060. 


»Cat, 
6103.19 
6103.42 
6112.11 
6203.19 

6203  42 
6203.42 
6210.40 
6211.32 
6104.12 
6104.29 
6104.69 
6117.90 
6204.22 

6204  62 
6204.62 
6204.69 
6211.20 
6217.90 
6103  29 
6104.29 
6104.69 
6117.90 
6203.49 
6204.69 
6211.20 
6217.90 


5. 
.1020. 
.0050, 
4020. 
4010, 
4035, 
2035. 
.0040; 
0030, 
2034. 
3022, 
.0042. 
3040, 
.4005, 
40X. 
3010. 
1550, 
0050; 
2044, 
2041, 
3038. 
0051. 
3045, 
3052. 
6040, 
0070. 


347-T:  onty  HTS  numbers 
6103.19.4020,  6103.22.0030, 
6103.42.1040,  6103.49.3010. 
6113.00.0038.  6203.19.1020. 
6203.22.3020,  6203.42.4005. 
6203.42.4015,  6203.42.4025. 
6203.42.4045,         6203.49.3020. 

6211.20.1520.  6211.20.3010  and 
Catego'v  348-T:  only  HTS  r>umbers 
6104.19.2030,  6104.22.0040, 
6104.62.2010,  6104.62.2025. 
6112.11.0060.  6113.00.0042. 
6204.12.0030,  6204  19.3030. 
620429.4034,  6204.62.3000, 
6204.62.4010,         6204.62.4020. 

6204.62.4040.  6204.62.4050. 
6204.69.9010.         621050.2035, 

6211.20.6010,  6211.42.0030  and 
Category  847-T:  only  HTS  numbers 
6103.49.3017,  6103.49.3024, 
6104.29.2045.  6104.69.3034. 
6112.19.2080,  6112.19.2090. 
6203.29.3046,         6203.49.3040, 

6204.29.4041,  6204.29  4047, 
6204.69.9044.          621 1  20.3040. 

6211.39  0040.     6211.49.0040    and 


The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 

J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  93-9223  Filed  4-19-93;  8:45  amj 

BILUNG  CODE  3610-Ofl-^ 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Exemption  for  Certain  Contracts 
Involving  Energy  Products 

AGENCY:  Commodity  Futures  Trading 
Commission. 


ACTION:  Final  order. 


SUMMARY:  In  response  to  an  application 
for  exemptive  relief,  the  Commodity 
Futures  Trading  Commission 
("Commission")  proposed  to  issue  an 
order  exempting  from  regulation  under 
the  Commodity  Exchange  Act,  7  U.S.C. 
1  et  seq.  ("Act"),  certain  contracts  for 
the  deferred  purchase  or  sale  of  certain 
specified  energy  products.  58  FR  6250 
(January  27. 1993).  This  exemptive 
order  is  being  issued  pursuant  to  the 
exemptive  authority  recently  granted  to 
the  Commission  in  the  Futures  Trading 
Practices  Act  of  1992.  The 
Commission's  Order  is  intended  to 
provide  greater  legal  certainty  regarding 
trading  in  these  products. 
EFFECTIVE  DATE:  May  20,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  M.  Architzel,  Chief  Counsel  or 
Joseph  B.  Storer,  Economist,  Division  of 
Economic  Analysis,  Telephone:  (202) 
254-6990  or  254-7303,  respectively,  or 
David  R.  Merrill,  Deputy  General 
Counsel,  Office  of  the  General  Counsel, 
Telephone:  (202)  254-9880.  Commodity 
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Futures  Trading  Commission,  2033  K 
Street,  NW,.  Washington.  DC  20581. 

SUPPI.aiENTARY  INFORUATKM: 
I.  Background 

A.  Statutory  Framework 

As  the  Commission  noted  in  the 
Notice  Proposing  Issuance  of  an  Order, 
58  FR  at  6250,  section  2(a)(1)(A)  of  the 
Act  grants  the  Commission  exclusive 
jurisdiction  over  accounts,  agreements 
and  transactions  commonly  known  as 
options,  and  transactions  involving 
contracts  of  sale  of  a  commodity  for 
future  delivery  traded  or  executed  on  a 
contract  market  or  any  other  board  of 
trade,  exchange,  or  market.  7  U.S.C.  2. 
The  Act  and  Commission  rules  require 
that  transactions  in  commodity  futures 
contracts  and  commodity  option 
contracts,  with  narrowly  defined 
exceptions,  occur  on  or  subject  to  the 
rules  of  contract  markets  designated  by 
the  Commission.* 

The  recently  enacted  Futures  Trading 
Practices  Act  of  1992,  Public  Law  No. 
102-.')64  ("1992  Act"),  added  new 
subsections  (c)  and  (d)  to  section  4  of 
the  Act.  New  section  4(c)(1)  authorizes 
the  Commission,  by  rule,  regulation,  or 
order,  to  exempt  any  agreement, 
contract  or  transaction,  or  class  thereof, 
from  the  exchange-trading  requirements 
of  section  4(a)  or  any  other  requirement 
of  the  Act  other  than  section  2(a)(1)(B).' 
New  section  4(c)(2)  provides  that  the 
Commission  may  not  grant  an 
exemption  from  the  exchange-trading 
requirement  of  the  Act  unless,  inter  alia, 


'  Sections  4(a),  4c(b)  and  4c(c)  of  the  Act;  7  U.S.C 
6(a).  6c(b).  6c(c).  Section  4(a)  of  the  CEA 
speciflcaliy  provides,  inter  alia,  that  il  is  unlawful 
to  enter  into  a  commodity  futures  contract  that  is 
not  made  on  or  subject  to  the  rules  of  a  board  of 
trade  which  has  been  designated  by  the 
Commission  as  a  "contract  market"  for  such 
conmiodity.  7  U.S.C.  6(a).  This  prohibition  does  not 
apply  to  futures  contracts  made  on  or  subject  lo  the 
rules  oft  foreign  board  of  trade,  exchange  or 
market.  7  U.S.C.  6(a). 

'Specifically,  section  4(c)(1),  7  U.S.C.  6(c)(1). 
provides: 

"in  order  to  promote  responsible  economic  or 
Gnancial  innovation  and  fair  competition,  the 
Commission  by  rule,  regulation,  or  order,  after 
notice  and  opportunity  for  hearing,  may  (on  its  own 
initiative  or  on  application  of  any  person,  including 
any  board  of  trade  designated  as  a  contract  market 
for  transactions  for  future  delivery  in  any 
commodity  under  section  5  of  this  Act)  exempt  any 
agreement,  contract,  or  transaction  (or  class  thereoO 
that  is  otherwise  subject  to  subsection  (a)  (including 
any  person  or  class  of  persons  offering,  entering 
into,  rendering  advice  or  rendering  other  services 
with  respect  to,  the  agreement,  contract,  or 
transaction),  either  unconditionally  or  on  stated 
terms  or  conditions  or  for  staled  periods  and  either 
retroactively  or  prospectively,  or  both,  from  any  of 
the  requirements  of  subsection  (a),  or  from  any 
other  provision  of  this  Act  (except  section 
2(a)(1)(B)),  if  the  Commission  determines  that  the 
exemptioo  would  be  consistent  with  the  public 
interest." 


the  agreement,  contract  or  transaction 
will  be  entered  into  solely  between 
"appropriate  persons",  a  term  defined 
in  new  section  4(c)(3). ^  In  granting 
exemptions,  the  (Dommission  must  also 
determine  specifically  that  the  exchange 
trading  requirements  of  section  4(a) 
should  not  be  applied,  that  the 
agreement,  contract  or  transaction  in 
question  will  not  have  a  material 
adverse  effect  on  the  ability  of  the 
Commission  or  any  contract  market  to 
discharge  its  regulatory  or  self- 
rogulatory  duties  under  the  Act  and  that 
the  exemption  would  be  consistent  with 
the  public  interest  and  the  purposes  of 
the  Act,* 


'Section  4(c),  7  U.S.C  6(cM3),  provides  that: 

"*  *  *  the  term 'appropriate  person' shall  be 
limited  lo  the  following  persons  or  classes  thereof: 

"(A)  A  bank  or  trust  company  (acting  in  an 
individual  or  fiduciary  capacity). 

"(B)  A  savings  association. 

"(C)  An  insurance  company. 

"(D)  An  investment  company  subject  lo 
regulation  under  the  Investment  Company  Act  of 
1940  (IS  U.S.C  80a-l  el  seq  ). 

"(E)  A  commodity  pool  formed  or  operated  by  a 
person  subject  to  regulation  under  this  .Act. 

"(Fj  A  corporation,  partnership,  proprietorship, 
organization,  trust,  or  other  business  entity  with  a 
net  worth  exceeding  Sl.OOO.OOO  or  total  assets 
exceeding  $5,000,000,  or  the  obligations  of  which 
under  the  agreembnl,  contract  or  transaction  are 
guaranteed  or  otherwise  sup|>orted  by  a  letter  of 
credit  or  keepwell  support,  or  other  agreement  by 
any  such  entity  or  by  an  entity  referred  to  in 
subparagraph  (A),  (B),  (C),  (M),  (I),  or  (K)  of  this 
paragraph. 

"(G)  An  employee  benefit  plan  with  assets 
exceeding  $1,000,000  or  whosb  investment 
decisions  are  made  by  a  bank,  trust  company, 
insurance  company,  investment  adviser  registered 
under  the  Investment  Advisers  Act  of  1940  (IS 
U.S  C  BOa-1  et  seq.),  or  a  commodity  trading 
advisor  subject  to  regulation  under  this  Act. 

"(M)  Any  governmental  entity  (including  the 
United  Slates,  any  stale,  or  any  foreign  gove.-nmont) 
or  political  subdivision  thereof,  or  any 
mullinalionol  or  supranationa'  entity  or  a.iy 
instrumentality,  agency,  or  department  of  any  of  the 
foregoing. 

"(I)  A  broker-dealer  subject  to  regulation  under 
the  Securities  Exchange  Act  of  1934  (15  US  C.  78a 
el  seq.)  acting  on  its  own  behalf  or  on  behalf  of 
another  appropriate  person. 

"(J)  A  futures  commission  merchant,  floor  broker, 
or  floor  trader  subject  lo  regulation  under  this  Act 
acting  on  its  own  behalf  or  on  behalf  of  another 
appropriate  person." 

*  Specirically,  section  4(c)(2).  7  U.S.C.  6(c)(2). 
stales: 

"The  Commission  shall  nol  grant  any  exemption 
*   *   *  from  any  of  the  requirements  of  subsection 
(a)  unless  the  Commission  determines  thai  (A)  the 
requirement  should  not  be  applied  to  the 
agreement,  contract,  or  transaction  for  which  the 
exemption  is  sought  and  that  the  exemption  would 
l>e  consistent  with  the  public  interest  and  the 
purposes  of  this  Act;  and  (B)  the  agreement, 
contract,  or  transaction — 

"(i)  Will  be  entered  into  solely  Iralween 
appropriate  persons;  and 

"(ii)  Will  not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any  contract  market  to 
discharge  its  regulatory  or  self-regulatory  duties 
under  lliis  Act." 

As  is  frequently  the  case  when  Congress  grants  a 
regulatory  agency  authority  to  act  in  a  manner 


B.  The  Proposed  Order 

The  Commission,  on  January  27. 
1993.  published  for  public  comment  the 
proposed  order.  The  Commission 
proposed  this  order  in  response  to  an 
application  for  exemptive  relief 
("application")  filed  by  a  group  of 
entities  (the  "Energy  Group")  which 
represented  that  each  is  a  pniducer. 
processor  and/or  merchandiser  of  crude 
oil,  natural  gas  and/or  other  crude  oil  or 
natural  gas  product,  or  is  otherwise 
engaged  in  a  commercial  business  in 
these  commodities." 

The  application,  submitted  pursuant 
to  Section  4(c)  of  the  Act,  is  for  an  order 
exempting  from  regulation  transactions 
for  the  purchase  and  sale  of  certain 
energy  products  through  contracts  that 
meet  specified  criteria.  As  noted  in  the 
Notice  Proposing  Issuance  of  an  Order, 
the  applicants  based  tlieir  request  for  an 
exemption  both  on  the  nature  of  the 
participants  in.  and  on  various 
representatioi's  regarding  the  usage  and 
form  of.  these  transactions." 


consistent  with  "tlie  public  intoresi  and  the 
purposes  or'  ils  enabling  statute,  little  statutory 
elatx>ration  is  given.  As  commo:,!y  understood, 
however,  an  agency,  such  as  [he  Commission,  is  to 
apply  this  standard  against  the  template  of  its 
regulatory  scheme.  In  this  regard,  the  Conferenca 
Report  stales  thai  the  "public  interest"  under 
section  4(c)  incluues  "the  national  public  interests 
noted  in  the  |Act|,  the  prevenlinn  of  fraud  and  the 
preservation  of  the  financial  inte,;rity  of  markets,  as 
well  as  the  promotion  of  respond, ole  ecoitomiL  or 
financial  innovation  and  fair  competition."  H.R. 
Rep  No.  978,  102d  Cong.,  2d  Sfls.<;.  78.  The 
Conference  Report  goes  on  to  .ttate  that  "jtlhe 
Conferees  intend  for  this  reference  to  the  'purposes 
of  the  Act'  lo  underscore  their  expectalion  that  ti>e 
Commission  will  assess  the  impact  of  a  proposud 
exemption  on  the  maintenance  of  the  integrity  and 
soundness  of  marl  els  and  markui  participants." 
H.R  Rep.  No.  Q7S,  102d  Cong  ,  2d  Sess.  78. 
However,  the  Coiiierence  Report  on  the  1992  Act 
al»>  stales  that: 

"The  Conferem  do  nol  intend  for  this  provision 
to  allow  an  exchange  or  any  other  existing  market 
to  oppose  the  exemption  of  a  new  product  solely 
on  grounds  thai  il  may  compete  with  or  draw 
market  share  away  from  the  existing  market."— H.R. 
Rep.  No.  978.  102d  Cong.,  2d  Sess.  79  (1992). 

'The  submission  represents  that  each  of  the 
members  of  the  Energy  Croup  is  an  active 
participant  in  the  principal  domestic  and 
international  markets  for  crude  oil  and/or  natural 
gas  and  the  products  and  by-pro<lucts  thereof, 
which  regularly  engages  in  the  purchase  of  sui;h 
commodities  for  use  in  its  business  operations,  the 
sale  of  such  commodities  for  use  by  end-usars  and 
the  transport  of  such  commodities  through  pipeline, 
vessel  or  truck  deliveries. 

'Specifically,  as  slated  in  the  application,  sen  58 
FR  at  6251,  the  exemption  would: 

"*  *  *  preclude  participation  *  *  *  by  members 
of  the  general  public  and  *   *  *  limit  the  *   *   * 
(relief)  to  those  appropriate  persons  who.  in  the 
context  of  their  business  activities,  incur  risks 
related  to  the  underlying  physical  commodities.  In 
addition,  the  exemption  will  recjuire  that  each 
*   *   *  Contract  (covered  by  the  relief  tvouldl 
Impose  binding  delivery  obligations  on  the  par'ies 
(with  the  exception  of  those  covered  by  *   '   *  <a 
specifiedl  proviso  *   *  *)  and  that  it  not  provide 
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The  applicants  further  reasoned  that 
the  exemption  was  needed  to  provide 
legal  clarity  and  certainty  regarding  the 
trading  of  these  products.  In  this  regard, 
as  noted  in  the  Federal  Register  notice, 
58  FR  at  6251,  the  applicants  contended 
that  the  requested  exemption  should 
"recogni^eO  the  ability  of  commercial 
entities  to  settle  •  •  •  Contracts 
through  the  full  range  of  commercially 
available  forms  of  settlement,"  and 
should  "allow  commercial  entities  to 
conduct  their  necessary  business 
activities  in  the  domestic  and  foreign  oil 
and  gas  markets  *  *  *  with  the 
requisite  degree  of  legal  certainty  and 
comfort." 

In  addition,  the  application  also 
addressed  the  public  interest  to  be 
served  by  the  Commission's  issuance  of 
an  order  granting  this  request  for  an 
exemption.  The  Commission  included 
this  analysis  in  the  Notice  for  comment, 
quoting  extensively  from  it.  See,  58  FR 
at  6251.  In  this  regard,  as  noted  in  the 
Federal  Register  notice,  the  applicant 
reasoned  that  the  exemption  would  be 
in  the  public  interest  because  "(tlhose 
entities  which  satisfy  *  •   •  the 
proposed  exemption  are  sufficiently 
sophisticated  and  knowledgeable  to 
RTotect  their  own  interest  in  connection 
vdth  •  •  ♦  Contracts,  regardless  of 
whether  the  regulatory  protections 
afforded  imder  the  Act  are  available 

•  •  •;"  because  "the  exemptive  relief 

*  •  *  is  necessary  in  order  to  permit 
commercial  commodity  markets  to 
function  effectively  •   *   *;"  because 
"the  financial  integrity  of  the  markets 
for  such  •  •  •    Contracts  will  be 
adequately  addressed  by  the  limitation 
of  appropriate  persons  and  the  measures 
adopted  by  each  market  participant 


eithm  party  with  Ihe  unilateral  right  to  require  its 
counterparty  to  offset  the  contract  by  cash 
settlement.  The  Contracts  will  therefore  expose  the 
parties  to  substantial  economic  risk  of  a  commercial 
nature.  Farther,  the  Contracts  will  be  entered  into 
between  two  parties  each  of  which  acts  as  principal, 
and  the  material  economic  terms,  including  credit 
terms  of  the  transaction  will  be  subject  to 
individual  negotiation  between  the  parties." 

The  application  further  explained  that  the 
requested  esemption: 

"•  •  *  focuses  on  the  commercial  nature  of  the 
parties  and  the  fact  that  the  *  *   *  Contracts  impose 
binding  delivery  obligations,  thereby  establishing  a 
"bright  line"  test.  The  exemption  recognizes  that, 
regardless  of  the  purposes  for  which  the  parties 
enter  into  a  *  *   *  Contract,  they  may  be  required 
by  their  counterparty  to  make  or  receive  delivery 
pursuant  to  the  terms  of  the  Contract.  This  will 
permit  commercial  entities  to  enter  into  •  •  • 
Contracts  for  hedging,  risk  management,  pricing  or 
other  conunercial  purpoaes,  provided  that  the  terms 
of  the  agreements  impose  binding  delivery 
obligations,  the  parties  are  legally  permitted  to 
make  and  receive  delivery  and  are  capable  of  doing 
so.  In  this  respect  as  well,  the  exemption  will 
faclitate  the  use  of  *   *  •  CoatracU  for  legitimate 
and  oeceasary  business  purposes."  (Qtations 
ozaitted.) 


*  *  •;"  and  because  "such  Contracts 
lack  the  degree  of  standardization  and 
fungibility  required  in  order  to  permit 
them  to  be  traded  on  an  exchange."  Id. 

Finally,  the  Commission  included 
seven  issues  on  which  it  particularly 
sought  public  comment.  These  included 
the  list  of  eligible  "appropriate 
persons,"  the  Commission's  description 
of  the  commodities  covered  by  the 
exemption,  its  description  of  the  cash 
market,  including  the  use  of  brokers  and 
of  netting  arrangements,  the  possible 
en^ect  on  contract  markets  from  granting 
the  exemption,  and  whether  section  4b 
of  the  Act  should  be  applicable  to  these 
transactions. 

C.  Comments  Received 

The  comment  period  closed  on 
February  26.  1993.  Sixteen  comments 
were  received;  including  eight  from 
active  participants  in  the  energy  cash  or 
forward  markets  or  entities  representing 
such  participants,  three  from  futures 
exchanges,  three  from  futures  industry 
associations,  one  from  a  bar  association 
committee  and  one  from  an  attorney.  All 
but  one  of  the  commenters  generally 
supported  issuance  by  the  Commission 
of  the  proposed  order. 

Most  commenters  confirmed  the 
accuracy  of  the  Commission's 
description  of  applicable  of  applicable 
cash  market  practices.  Several,  however, 
suggested  changes  to  the  Commission's 
description,  including  in  particular, 
clarifications  with  regard  to  the  degree 
of  standardization,  or  individual 
negotiation,  of  these  contracts.  Several 
further  recommended  that  the 
Commission  clarify  additional  aspects 
of  the  proposed  order,  including  in 
particular,  the  applicability  of  the  order 
to  various  other  types  of  instruments 
and  other  of  the  Commission's  rules  and 
interpretations. 

Others  recommended  that  the 
commission  modify  certain  aspects  of 
the  proposed  order.  These 
recommendations  included  modifying 
the  persons  proposed  to  be  eligible  for 
this  relief,  the  breadth  of  commodities 
covered  under  the  proposed  order,  and 
the  effective  date  of  the  exemption.  The 
opposing  commenter,  the  Chicago  Board 
of  Trade  ("CBT"),  questioned  the 
Commission's  statutory  authority  for 
issuing  the  order  as  proposed,  the 
rationality  and  fairness  of  the  proposed 
order  and  whether  the  Commission  has 
provided  a  meaningful  opportunity  for 
comment  on  the  statutorily-required 
determinations  regarding  the  public 
interest  which  it  must  make  in  issuing 
this  order. 


II.  The  Final  Order 

Based  upon  its  careful  consideration 
of  the  application  for  exemption,  the 
comments  received,  and  its'  independent 
analysis,  the  Commission  is  issuing  an 
order  under  its  authority  in  section  4(c] 
of  the  Act  to  exempt  specified 
transactions  from  Commission 
regulation.  The  final  order,  and  in 
particular,  the  modifications  made  to  it 
from  the  proposal,  are  discussed  below. 

A.  Statutory  and  Regulatory  Basis  of  the 
Order 

In  proposing  to  issue  this  order  under 
section  4(c)  of  the  Act,  the  Commission 
made  clear  that  it  did  "not  intend  to 
determine  whether  Energy  Contracts  are 
subject  to  the  Act,"  nor  to  "affect  the 
applicability  to  Energy  Contracts  of 
exemptions  or  interpretations 
previously  issued  by  the  Commission  or 
its  staff,  including  the  Statutory 
Interpretation  Concerning  Forward 
Transactions,  *  *  •  or  the  forward 
contract  exclusion  set  forth  in  section 
2(a)(1)  of  the  Act*  •  *."  58  FRat  6253. 
n.l8.  The  CBT.  the  sole  commenter 
opposing  issuance  of  the  proposed 
order,  maintained  that  issuance  of  this 
order,  pursuant  to  section  4(c)  of  the 
Act,  was  inconsistent  with  prior  actions 
of  the  Commission  and  with  the  CBT's 
reading  of  the  scope  of  the  Act's  section 
4(c)  exemptive  authority. 

The  Congress,  however,  did  not 
intend  such  a  restrictive  reading  of  the 
Commission's  4(c)  exemptive  authority. 
On  the  contrary,  the  Conferees  stated 
that: 

"In  granting  exemptive  authority  to  the 
Commission  under  new  section  4(c),  the 
Conferees  recognize  ttie  need  to  create  legal 
certainty  for  a  number  of  existing  categories 
of  instruments  which  trade  today  outside  of 
the  forum  of  a  designated  contract  market. 

"The  provision  included  in  the  Conference 
substitute  is  designed  to  give  the  Commission 

broad  flexibility  in  addressing  these  products 

•  *  * 

"In  this  respect,  the  Conferees  expect  and 
strongly  encourage  the  Commission  to  use  its 
new  exemptive  {jower  promptly  upon 
enactment  of  this  legislation  in  four  areas 
where  significant  concerns  of  legal 
uncertainty  have  arisen:  (1)  hybrids,  (2) 
swaps,  (3)  forwards,  and  (4)  tiank  deposits 
and  accounts." 

H.R.  Rep.  No.  978, 102d  Cong.,  2d  Sess. 
(1992)  at  80-81. 

The  Conferees  further  stated  that  they 
did 

"not  intend  that  the  exercise  of  exemptive 
authority  by  the  Commission  would  require 
any  determination  before  hand  that  the 
agreement,  instrument,  or  transaction  for 
which  an  exemption  is  sought  is  subject  to 
the  Act.  Rather,  this  provision  provides 
flexibility  for  the  Commission  to  provide 
legal  certainty  to  novel  instruments  where 


the  determination  as  to  jurisdiction  is  not 
straightforward.  Rather  than  making  a  finding 
as  to  whether  a  product  is  or  is  not  a  futures 
contract,  the  Conunission  in  appropriate 
cases  may  proceed  directly  to  issuing  an 
exemption." 

H.R.  Rep.  No.  978, 102d  Cong.  2d  Sess., 
(1992)  at  82-63.' 

Separately,  several  commenters 
recommended  modifications  to  the 
proposed  order  on  the  grounds  that 
relief  under  the  order  was  not  as  far- 
reaching  as  the  relief  recently  granted  by 
the  Commission  with  regard  to  hybrid 
instruments  or  to  swap  agreements. 
Thus,  one  commenter  argued  that  the 
Commission  should  make  this 
exemption  applicable  to  any  cash- 
settled  energy  contract  because  such 
transactions  arguably  would  be  exempt 
from  regulation  under  the  Commission's 
Exemption  for  Certain  Swap 
Agreements.  See,  58  FR  5587  (January 
22, 1993).  A  second  commenter 
suggested  that  the  Commission  reiterate 
that  this  relief  was  not  intended  to 
vitiate  the  continued  vitality  of  the 
Commission's  Statutory  Interpretation 
Concerning  Forward  Contracts,  55  FR 
39188  (Sept.  25, 1990).  Finally,  a  third 
commenter  requested  that  the 
Commission  clarify  that  this  exemptive 
order  was  not  intended  to  supersede  any 
other  Commission  rule  or  interpretation 
regarding  those  transactions  which  have 
been  characterized  as  forward  or  trade 
option  transactions. 

In  proposing  this  order,  the 
Commission  made  clear  that  it  did  not 
intend  to  supersede  or  vitiate  any  other 
of  its  rules  or  interpretations,  in 
particular  those  relating  to  the  section 
2(a)(1)  exclusion  of  the  Act.  58  FR  6253, 
n.  18.  Rather,  this  order  was  proposed 
in  response  to  a  particular  application 
for  relief,  and  was  intended  to  provide 
legal  clarity  with  regard  to  certain 
transactions  as  described  therein  in 
specified  commodities.  Thus,  the 
Commission  is  limiting  the  order  to 
existing  practices  in  these  markets,  as 
represented  in  the  application.  Nor  does 
the  Commission  believe  that  the  order 
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'In  aay  event,  the  commenler  maintains  that 
"CEA  S4<c)  compelf  the  CFTC,  at  the  least,  to 
determine  that  every  instrument  it  exempts  could 
be  a  hitures  contract."  In  this  regard,  the 
Commission  notes  that  the  legal  uncertainty  which 
this  exenplive  order  addresses  was  occasioned  by 
the  belief  of  some  observers  that  some  of  the 
instruments  at  issue  are  indeed  futures  contracts. 
See,  e.g..  Tronsnor  (Bermuda)  v.  BP  North  America 
Petroleum,  736  F.  Supp.  1472  (S.D.N.Y.  1990). 
Thus,  regardless  of  the  Commission's  position  on 
the  appropriate  characterization  for  specific  types  of 
transactions,  ihe  status  of  some  of  these  transactions 
under  tk*  Act  appears  likely  to  be  subject  to 
continued  dispute,  and  this  potential  for 
uncertainty  provides  a  sufTident  basis  for  the 
exercise  of  exemptive  authority  as  to  these 
transactions. 


should  go  beyond  the  representations  in 
the  application  with  regard  to  practices 
in  these  markets  to  practices  which  may 
be  permitted  under  other  Commission 
rules,  such  as  the  exemption  for  swaps 
in  part  35  of  its  rules.  Finally,  by 
confining  its  order  to  these  transactions, 
the  Commission  is  not  thereby  making 
a  determination  regarding,  or  otherwise 
determining  the  legality  or  status  of,  any 
other  type  of  transaction  or  superseding 
any  other  rule  or  interpretation." 

B.  Commodities  Eligible  for  the 
Exemption 

Several  commenters  suggested  that 
the  Commission  not  limit  this  order  for 
exemption  to  Energy  Contracts,  but 
rather  extend  it  to  all  commodities.  One 
commenter  suggested  that  an  exemption 
limited  to  energy  contracts  increases 
uncertainty  regarding  forward  contract 
markets  in  other  commodities,  thus 
requiring  that  the  Commission  expand 
this  exemption  to  cover  transactions  in 
all  commodities.  A  second  commenter 
argued  that  there  was  no  legal  basis  to 
distinguish  energy  products  from  other 
commodities. 

As  discussed  above,  however,  the 
Commission,  in  proposing  this 
exemptive  order,  was  responding  to  a 
particular  application  for  relief.  The 
record  before  the  Commission,  and  the 
representations  in  the  application,  are 
limited  to  trading  practices  in  the 
markets  relating  to  energy  products.  See, 
58  FR  6251,  n.8.  Moreover,  the  Congress 
speciHcally  directed  the  Commission  to 
consider  the  appropriateness  of 
exemptive  relief  for  the  crude  oil 
market.  H.R.  Rep.  No.  978, 102d  Cong.. 
2d  Sess.  at  81-82  (1992). 

Based  upon  the  intent  of  the  Congress 
in  enacting  this  exemptive  authority, 
and  upon  the  limited  focus  of  the 
application  for  exemption  and  the 
corresponding  record,  the  Commission 
is  of  the  view  that  this  final  order  is 
appropriately  limited  to  transactions  in 
Energy  Contracts.  Of  course,  as  the 
Commission  noted  previously,  this 
exemption  in  general,  and  its  limitation 
to  Energy  Contracts  in  particular,  does 
not  affect  the  applicability  or  vitality  of 
existing  Commission  policies  or 
interpretations  regarding  transactions  in 
these,  or  any  other,  commodities. 

Several  commenters  also  requested 
that  the  Commission  make  technical 
amendments  to  its  enumeration  of 


"In  this  regard,  the  Commission  reiterates  that  the 
exemption  granted  here  does  not  affect  the 
applicability  to  Energy  Contracts  of  (he 
Commission's  Statutory  Interpretation  Concerning 
Forward  Transactions,  55  FR  39188  (Seplembar  25, 
1990).  Any  transaction  that  has  been  or  will  l>e 
entered  into  consistent  with  that  Interpretation 
remains  excluded  from  regulation  under  the  Act. 


commodities  included  within  the 
meaning  of  the  term  "Energy  Contract," 
The  Commission  defined  this  term  in  its 
Notice  Proposing  Issuance  of  an  Order 
as.  "contracts  for  the  purchase  and  sale 
of  crude  oil,  natural  gas,  natural  gas 
liquids  or  other  energy  products, 
including  products  derived  from  crude 
oil,  natural  gas  or  natural  gas  liquids, 
and  used  primarily  as  an  energy  source 
•   •   *."58FR6251. 

In  particular,  one  commenter 
recommended  that  "condensates" 
should  be  explicitly  included  within  the 
commodities  enumerated.  The 
Commission  agrees.  Other  comments 
reflected  confusion  over  whether  a 
product  must  actually  be  used  as  an 
energy  source  in  order  to  be  included 
within  the  exemption.  The  Commission 
did  not  intend  that  inclu.<:ion  of  a 
particular  product  within  the  exemption 
rest  upon  a  subjective  test  of  intent  as 
to  its  use  as  an  energy  soiirce.  For 
example,  a  particular  company  may 
purchase  cargoes  of  crude  oil  for  use  in 
various  commercial  activities.  The 
Commission  did  not  mean  to  exempt 
only  transactions  for  those  specific 
shipments  of  the  specified  products 
which  are  used  as  an  energy  source. 
Rather,  the  enumerated  products — crude 
oil,  condensates,  natural  gas  and  natural 
gas  liquids,  which  can  be  used  in  their 
natural  state  for  energy — are  included 
within  the  exemption  regardless  of 
whether  the  actual  or  ultimate  use  of 
these  commodities  is  as  an  energy 
source. 

Derivatives  of  these  products  are 
included  to  the  extent  that  the 
derivative  product  is  used  primarily  as 
an  energy  source.  Again,  however,  it  is 
the  derivative  product  itself,  such  as 
gasoline,  heating  oil,  or  diesel  fuel,  and 
not  the  use  made  of  particular  lots  of  a 
fungible  product,  which  is  included 
under  the  exemption.  The  Commission, 
therefore,  in  its  final  order,  is  clarifying 
the  description  of  the  commodities 
included  in  the  exemption. 

C.  Entities  Eligible  for  the  Exemption 

The  Commission,  in  its  Notice, 
specifically  requested  comment 
regarding  its  enumeration  of  the  entities 
which  would  be  eligible  for  exemptive 
relief.  This  request  elicited  diverse 
opinions  which  raised  several  issues.  As 

Eroposed,  the  exemptive  order  would 
ave  been  applicable  to  "commercial 
participants  who,  in  connection  with 
their  business  activities,  incur  risks 
related  to  the  underlying  physical 
commodities,  have  the  capacity  to  make 
or  take  delivery  under  the  terms  of  the 
contracts,  and  are  also  eligible 
'appropriate  persons.' "  The 
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Commiasion  further  defined  "eligible 
appropriate  persons"  as: 

"(1)  A  hank  or  trutt  company  (acting  in  an 
individual  or  ftduciary  capacity)  whicii  is 
Iflgally  permitted  and  otherwise  authorized  to 
engage  in  such  transactions:  (2)  a 
corporation,  partnership,  proprietorship, 
organization,  trust,  or  other  business  entity 
with  a  net  worth  exceeding  $1 ,000,000  or 
total  assets  exceeding  $5,000,000,  or  the 
obligations  of  which  under  the  agreement, 
contract  or  transaction  are  guaranteed  or 
otherwise  supported  by  a  letter  of  credit  or 
keepwell  support,  or  other  agreement  by  any 
such  entity  or  by  an  entity  referred  to  in 
subsections  (H),  (1)  or  (J)  of  Section  4(c)(3); 
(3)  any  governmental  entity  (including  the 
United  States,  any  state,  or  any  foreign 
government)  or  political  subdivision  thereof, 
or  any  multinational  or  supranational  entity 
or  any  instrumentaiiry,  agency,  tw 
department  of  any  of  the  foregoing:  (4)  a 
broker-dealer  subject  to  regulation  under  the 
Securities  Exchange  Act  of  1934  (15  U.S.C 
78a  et  seq.)  acting  on  its  own  behalf  or  on 
behalf  of  another  appropriate  person  (as  set 
forth  heroin);  and  (5)  a  futures  commission 
merchant  subject  to  regulation  under  the  Act 
acting  on  its  own  behalf  or  on  behalf  of 
another  appropriate  person  (as  set  forth 
herein)." 

58  FR  6252. 

Several  commenters  opined  that  the 
entities  eligible  for  this  relief  should  be 
extended  to  include  not  only 
"commercial  participants  •   •  •  who 
incur  risks  related  to  the  underlying 
physical  commodities,  [and]  have  the 
capacity  to  make  or  take  delivery 
•  *  *."  but  also  to  include  any 
appropriate  person  which  is  legally 
authorized  to  make  or  take  delivery  of 
the  physical  commodity.  These 
commenters  further  suggested  that  an 
entity  could  so  qualify  "by  contracting 
out  its  obligations  to  a  person  or  entity 
that  provides  such  services  as  storage  or 
transportation  of  the  underlying 
commodity." 

In  addition  to  the  above  revision  to 
eligibility,  several  commenters  also 
supported  the  inclusion  of  commodity 
pools  within  the  list  of  "eligible 
appropriate  person."  These  commenters 
supported  this  revision  by  reasoning 
that,  "because  there  is  no  basis  to 
distinguish  between  them  (commodity 
pools]  for  purposes  of  exeraptive  relief 
xmder  section  4(c),"  commodity  pools 
should  be  included  within  the 'terms  of 
this  exemption  "on  the  same  terms  as 
swap  transactions." 

Other  commenters  disagreed  with  this 
view.  One  such  commenter.  a  futures 
exchange,  contended  that  permitting 
commodity  pools  to  be  covered  by  the 
exemption  was  contrary  to  the  proposed 
order's  stated  rationale,  reasoning  that: 

"Itihe  purpose  of  the  Proposed  Order  is 
ostensibly  to  permit  transactions  which  are 
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entered  into  for  legitimate  commercial 
purposes  *  •  *.  To  treat  a  speculative 
conunodity  pool  •  •  •  as  the  equivalent  of 
an  entity  engaged  in  the  business  of  being  a 
producer,  processor  and/or  merchandiser  of 
energy  products,  is  contrary  to  the  Proposed 
Order's  objective  of  fiacilitating  commercial 
activities  free  of  unnecessary  regulatory 
burdens  *   •   *." 

Based  upon  the  above  reasoning 
emphasizing  the  commercial  nature  of 
the  eligible  entities,  the  commenter 
further  recommended  that  the 
Commission  state  explicitly  that  eligible 
parties  under  the  exemption  must  have, 
"as  part  of  the  routine  course  of  their 
business  activities.  •  *  •  the  physical 
capacity  to  produce,  refine,  store, 
transport  or  otherwise  tangibly  control 
the  commodity,"  and  questioned  the 
need  for  conditions  related  to  net  worth 
and  total  assets.  The  commenter  noted 
that  by  limiting  the  exemption  to 
commercials,  it  would  apply  only  to 
sophisticated  entities  and  that  the  net 
worth  and  total  asset  conditions  were 
therefore  unnecessary,  potentially 
excluding  unnecessarily  "small  or  start- 
up commercial  entities  •  *  •." 

After  carefully  considering  the  views 
of  the  commenters,  the  Commission  is 
limiting  the  final  order  to  those  types  of 
commercial  participants  identified  in 
the  proposed  order.  The  Commission  is 
persuaded  that  this  is  appropriate  in 
light  of  the  limited  nature  of  the 
application,  and  in  light  of  its 
understanding  of  the  nature  of  the 
transactions  and  the  participants 
currently  in  these  markets. 

Consistent  with  this  determination, 
the  Commission  is  making  clear  that 
this  exemption  remains  applicable  to 
transactions  that  result  in  risks  relating 
to  making  or  taking  delivery  of  the 
underlying  physical  commodities. 
Accordingly,  the  category  of  eligible 
appropriate  persons  for  this  exemption 
must  have  a  demonstrable  capacity  or 
ability  to  make  or  take  delivery.  As  the 
Commission  explained  in  the  Notice 
Proposing  Issuance  of  an  Order,  at  page 
6252.  "such  capacity  entails  the  ability 
to  produce,  refine,  store,  transport  or 
otherwise  tangibly  control  the  physical 
commodity."  This  can  be  fulfilled, 
however,  by  bona  fide  contractual 
arrangements  for  these  services. 

Moreover,  despite  some  merit  in  the 
observation  that  certain  smaller,  or  start- 
up commercial  firms  may  be  excluded 
unnecessarily  fi-om  eligibility  for  this 
exemption  by  the  net  worth  and  total 
assets  conditions  set  forth  in  section 
(A)(ii}  of  the  Order,  in  light  of  the 
general  nature  of  the  current 
participants  in  the  markets,  the 
Commission  believes  that  smaller 
commercial  firms,  which  cannot  meet 


these  financial  criteria,  should  not  be 
included.  In  this  regard,  size  is  a 
relevant  proxy  for  measuring  the 
expertise  of,  and  participation  in  these  ' 
types  of  markets,  and  for  an  entity's 
capability  of  making  or  taking  delivery 
in  these  markets.  Moreover,  the 
Commission  notes  that  even  smaller  or 
start  up  firms  should  be  able  to  meet 
these  financial  requirements  through  the 
use  of  various  types  of  permitted 
guarantees,  and  thereby  qualify  for  this 
exemption.* 

On  a  separate  issue,  one  commenter 
requested  that  the  final  order  also 
exempt  "any  person  or  class  of  persons 
offering,  entering  into,  rendering  advice, 
or  rendering  other  services  with  respect 
to  such  Energy  Contracts,  in  connection 
with  such  activity."  The  commenter 
reasoned  that  extension  of  relief  to  those 
advising  or  rendering  advice  or  other 
such  services  in  connection  with  these 
transactions,  which  was  included  in  the 
exemption  for  swap  and  hybrid 
instruments,  is  equally  apphcable  to 
this  proposed  exemption. 

Consistent  with  section  4(c)(1)  of  the 
Act  and  the  Commission's  exemptions 
for  swap  and  hybrid  instruments,  the 
Commission  is  providing  that  persons 
offering,  entering  into,  rendering  advice, 
or  rendering  other  services  with  respect 
to  such  Energy  Contracts  are  efigible  for 
this  exemption.'" 


•In  this  regard,  although  the  Commission  has  not 
provided  (hat  commodity  pools  or  other  collective 
investment  vehicles,  including  investment 
companies,  or  floor  brokers  and  floor  traders 
sopaialely  constitute  classes  of  "appropriate 
peisoris,"  to  the  extent  that  such  enlilias  qualify  for 
exemption  as  an  eligible  entity  under  another 
C£;egory  of  "apprcpriate  person,"  thev  will  not  be 
excluded  from  the  exemption.  Accordingly,  such 
entities  may  qualify  as  appropriate  persons  if,  in 
connection  with  their  business  activities,  they  incur 
risks,  in  addition  to  price  risk,  related  to  [he 
underlying  physical  commtidities,  have  a 
demonstrable  capacity  or  abihty,  directly  or  through 
separate  bona  fnln  conLfactual  arrangements,  to 
make  qr  lake  delivery  under  the  terms  of  the 
contracts,  are  not  prohibited  by  law  or  regulation 
from  entering  into  such  contrai:ts.  and  otherwise 
meet  the  qualiflcations  set  forth  in  one  of  the 
enumerated  categories  of  appropriate  persons. 
However,  any  collective  investment  vehicle  formed 
solely  for  the  purpose  of  entering  into  Energy 
Contracts  will  not  qualify  for  the  exoroptive  relief 
provided  under  the  Commission's  Order.  Of  course, 
a  commodity  pool  operator  will  continue  lo  be 
subject  lo  Section  4o  of  the  Act  in  connection  with 
its  solicitations  or  other  activities  as  a  CPO  even 
though  it  may  purchase  or  direct  the  purchase  of 
Energy  Contracts  thai  are  subfect  to  the 
Commission's  Order. 

'"As  the  Commission  noted  in  the  Notice 
Proposing  Issuance  of  an  Order,  it  did  "not  intend 
that  the  proposed  condition  that  an  Energy  Contract 
be  a  principal-to-principal  transaction  preclude  the 
use  of  brokers  or  other  agents  in  connection  with 
the  negotiation  of,  or  the  performance  or  settlement 
of  the  obligations  under,  a  contract  *   •  *.5«FR 
6252,  nil.  Tlie  final  order  makes  clear  that  it 
encompasses  agents  rendering  .luch  services, 
including  advisory  sorvices,  for  those  activities. 


However,  as  explained  in  connection 
wilh  tbe  exemption  for  swap 
transactions,  the  application  of  this 
exemption  to  such  persons 

"engaged  in  activity  otherwise  subject  to  the 
Act  wouU  not  be  exempt  for  *uch  activity, 
evau  il  it  were  connected  to  their 
exempted  •   •   •  [Energy  Contract]  activity. 
Also  in  this  regard,  the  Commission  wishes 
to  make  dear  that  the  exemption  dr-es  not 
apply  to  any  financial,  recordkeeping, 
reporting  or  other  requirenients  imposed  on 
any  person  in  coimection  with  their  activities 
thert  remain  subject  to  regulation  under  the 
Act.  Thus,  for  example,  futures  commission 
merchants  must  continue  to  account  for  any 
liabilities  arisiag  out  of  any  *  *  *  1  (energy I 
agreement  in  meeting  the  net  capital 
requirements  of  Commission  Rule  1.17  just  as 
they  do  in  the  case  of  other  fjnancifll 
instruments  not  rrgulated  under  thr.  Act. 
Similarly,  the  risk  assessment  recordkeeping 
and  repoitinf!  requirements  imposed  on 
futures  commission  merchants  by  new 
suction  A([c)  of  the  Act  apply  *   *   *." 
5B  FK  at  $589. 

Finally,  several  coramenters  suggested 
♦hat  the  Commission  clarify  the  role  of 
written  representations  in  forming  a 
rtiasonable  basis  for  the  belief  that  a 
counterparty  qualifies  as  eligible  for  this 
exemption.  A  second  commenttr 
requested  that  the  Commission  also 
clarify  that  a  reasonable  belief  is 
required  as  to  the  counterparty's 
eligibility  with  respect  to  both  its 
capacity  for  delivery  and  its  inclusion  as 
an  eligifade  appropriate  person. 

These  determinations,  that  there  is  a 
reasonable  basis  to  believe  that  a 
counterparty  is  eligible  to  enter  into  the 
transaction  both  with  regard  to  its 
capacity  and  as  an  appropriate  person, 
are  to  be  made  at  the  inception  of  the 
transaction.  Moreover,  an  eligiL'e  entity 
that  has  a  reasonable  basis  to  btlieve  its 
counterparty  is  also  an  eligible  entity 
when  entering  into  a  master  agroeraent 
may  r«'y  on  such  representations 
continaii.y,  absent  information  to  the 
contrary.**  Compare.  58  FR  at  55.89. 

D.  Description  of  Exempt  Transactions 

In  general,  commenters  agreed  with 
the  accuracy  of  the  Commission's 
description  of  the  operation  of  these 
markets  In  energy  products.  However, 
tlie  entities  which  filed  tbe  application 
for  this  exemption,  sought,  irt  tlieir 
comment  letter,  to  distinguish  the 
relative  degree  of  individual  negotiation 
over  particular  categories  of  the 
contract's  economic  terms.  In  particular, 
this  comrasnter  pointed  out  that  the 
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terms  of  the  transactions  regarding 
quality  and  location  in  many  of  these 
markets,  because  they  involve  "a  single 
supply  location,"  "are  fixed  and  not  the 
subject  of  individual  negotiation." 

The  Commission  is  aware  that  the 
terms  regarding  the  quality  and  location 
of  Energy  Contracts,  as  well  as  other 
conventions  surrounding  their  trading 
are  standardized.  Nevertheless,  these 
transactions  can  be  distinguished  by  the 
fact  that,  because  their  credit  terms  are 
individual  to  the  counterparties,  they 
are  not  fungible  and  are  created  through 
the  direct  negotiation  of  the  parties  to 
the  transaction.  Compare,  58  FR  at  5591. 

Several  commenters  also  requested 
that  the  Commission  confirm  that  the 
requirement  for  binding  deliver}-  on  the 
contracts  is  not  affected  by  inclusion  in 
the  contract  of  a  termination  right  which 
is  triggered  by  an  event  of  default,  such 
as  the  insolvency  of  a  counterparty.  The 
Commission  concurs  that  bona  fide 
terminations  occurring  under  the  terms 
of  a  contract,  for  contingencies  such  as 
default  or  insolvency  that  are  not 
expected  by  the  parties  at  the  time  the 
contract  is  entered  into,  will  not 
invalidate  application  of  the  exemption 
to  the  transaction.  In  this  regard, 
however,  the  Commission  cautions  that 
the  inclusion  of  such  provisions,  and 
their  use,  must  be  bona  fide  and  not  for 
the  purpose  of  evading  the  terms  of  this 
exemption. 

Finally,  one  comment er  argued  that 
the  proposed  order  is  arbitrary  because 
it  would  have  exempted  only  contracts 
which  were  bilateral  and  not  subject  to 
a  mutual  risk  clearing  system."  The 
CBT  concluded  that  this  is  contrary  to 
the  public  interest  because  those 
methods  which  are  included  wi;hin  the 
exemptive  relief  are,  in  its  view,  inferior 
to  a  true  clearing  system,  which  is  not 
included  within  the  scope  of  this  order. 
As  the  Commission  has  noted  elsewhere 
in  this  release,  however,  this  order  is 
responsive  to  the  application  for  relief 
and  is  tailored  to  current  practit  es  in 
these  markets.  Accordingly,  the  order  is 
limited  in  scope  to  bilateral, 
individually  negotiated  instruments, 
which  is  the  common  practice  in  these 
markets. 


"  As  under  the  Pait  35  rules,  where  a 
counterparty  has  ceased  to  be  eligible  fot  this 
exemption,  an  eligible  entity  nevarthaless  may  enter 
into  a  "closing  transaction"  with  the  counterparty 
to  terminate  all  obligations  between  them.  See.  SB 
FRarsS89,n.  IB. 


'^Aj  the  Commistion  noted  in  the  Notice 
Proposing  an  Order 

"The  requirpment  thai  Energy  Contracli  be 
bilateral  and  subject  to  individual  negotiation  is 
intended  to  assure  that  the  transactions  would  not 
be  subject  to  a  clearing  system  where  the  credit  risk 
of  individual  participants  of  the  system  to  each 
other,  with  respect  to  a  transaction  to  which  each 
is  a  counierpoiiy,  would  efTecdvely  be  eliminated 
and  replaced  by  a  *   *  *  system  of  mutudlirod  risk 
of  loss  that  binds  members  generally  whi  iher  or  not 
they  are  counterparties  to  the  original 
transaction."— 58  FR  at  6253,  n.  15. 


E.  Breadth  of  Exemptive  Relief 

Tbe  Commission  requested  comment 
on  whether  it  should  reserve  anti-fraud 
jurisdiction  under  section  4b  of  the  Act, 
7  U.S.C.  6b,  over  these  instruments.  No 
commenter  explicitly  supported  the 
retention  by  the  Commission  of  anti- 
fraud  jurisdiction.  To  the  contrary, 
almost  all  of  the  commenters  opposed 
reservation  of  this  authority.  Most 
agreed  with  the  views  expressed  by  one 
commenter  that: 

"ICjiven  the  commerdal  characteristics  of 
those  transactions  and  the  signiTicant 
requirements  to  t>e  "commerciaJ  participants' 
and  "appropriate  persons,'  the  |commonter| 
•   •   *  does  not  believe  that  seclion  4(b)  (sic) 
of  the  Act  (anti-fraud)  should  be  applied  tu 
Energy  Contracts." 

In  this  particular  instance,  the 
Commission  concurs  with  the 
commenters  that  it  need  not  retain 
section  4b  authority,  to  whatever  extent 
that  section  of  the  Act  would  otherwise 
be  applicable  to  these  transactions.*^ 
However,  sections  2(a)(1)(B)  of  the  Act 
and  the  provisions  of  sections  6{c),  6c, 
6{d)  and  9(3)(2)  of  the  Act,  to  the  extent 
that  these  provisions  prohibit 
manipulation  of  the  market  price  of  any 
commodity  in  interstate  commerce  or 
for  future  delivery  on  or  subject  to  the 
rules  of  any  contract  market,  will 
continue  to  apply.'* 

Finally,  several  commenters  requested 
that  the  Commission  broaden  the 
exemption  by  making  its  application 
retroactive.  As  proposed,  the 
Commission's  order  would  have  been 
effective  upon  publication  for  all 
executory  transactions.  Various 
commenters  objected.  One  reasoned 
that: 

"lljf  the  CFTC  determines  thai  issuing  the 
proposed  exemption  is  coiuisteni  with  the 
public  interest,  its  determination  should 
eliminate  any  legal  uncertainties  with  respect 
to  Energy  Contracts  entered  into  before  as 
well  as  after  the  effective  date  of  the 
exemption.  The  CFTCs  final  rules  exempting 


■  '^  Of  course,  that  is  not  lo  wy  tttal  the    . 
Commission's  decision  not  lo  nwerva  Section  4b 
anti-fraud  jurisdiction  will  leave  market 
participants  without  legal  recourse  for  fraud  in 
connection  with  these  iraniactions.  Market 
partiripants  will  continue  lo  have  available  those 
stale  and  common  law  remedias  which  have  beao 
applicable  to  these  markets  from  their  inception. 

'*  Moreover,  as  the  Commission  nolad  la  its 
Notice  Proposing  Issuance  of  an  Order,  at  58  FR 
6253,  n.l9,  this  order  "would  not  affecl  dia 
applicalulity  or  prolectioiu  of  slate  law  (o<har  than 
gaming  or  "bucket  shop"  laws),  or  anlifraud  statutes 
of  general  applicability,  lo  the  axamplad  Energy 
Contracts  or  any  othor  protections  provided  by 
other  applicable  federal  laws.  Congress  spMuficaliy 
noted  that,  in  exempting  an  instrument  from  tba 
Act,  the  Commission  cannot  exempt  II  from 
applicable  securities  and  banking  law*  and 
regulations."  H.R.  Rep.  Na  978.  102d  Cong.,  2d 
S4)ss  83  (1992). 
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certain  swap  and  hybrid  transactions  apply 
retroactively,  and  •  •  •  [the  commenter] 
sees  no  reason  why  the  proposed  exemption 
should  not  also  apply  to  existing  Energy 
Contracts." 

In  light  of  the  Commission's  objective 
in  issuing  this  order — to  provide  greater 
legal  certainty  regarding  the  trading  of 
these  instruments — and  the  uniform 
opinion  of  the  commenters  that  the 
retroactivity  of  the  order  is  an  important 
component  of  providing  that  certainty, 
the  Commission  has  determined  that 
upon  the  order's  effective  date,  it  will 
apply  retroactively,  to  all  such 
transactions  entered  into  on  or  after 
October  23. 1974.  This  is  consistent 
with  the  Commission's  recent 
promulgation  of  rules  exempting  certain 
swap  transactions.  58  FR  5587,  and 
certain  hybrid  instruments.  58  FR  5580 
(January  22.  1993). 


F.  Public  Interest  and  Purposes  of  the 
Act  Determinations 

1.  Public  Interest 

In  determining  that  its  actions  are 
consistent  with  "the  public  interest  and 
the  purposes  or'  its  enabling  statute,  an 
agency,  such  as  the  Commission, 
applies  the  standard  against  the 
template  of  its  over-all  regulatory 
scheme.  In  this  regard,  the  Conference 
report  states  that  the  "public  interest" 
under  section  4(c)  includes  the 
"national  public  interests  noted  in  the 
[Act],  the  prevention  of  fraud  and  the 
preservation  of  the  financial  integrity  of 
the  markets,  as  well  as  the  promotion  of 
responsible  economic  or  fmanciai 
innovation  and  fair  competition."  H.R. 
Rep.  No.  978,  102d  Cong..  2d  Sess.  78 
(1992)."  The  Conference  Report  goes  on 
to  state  that  "jtjhe  Conferees  intend  for 
this  reference  to  the  'purposes  of  the 
Act'  to  underscore  their  expectation  that 
the  Commission  will  assess  the  impact 
of  a  proposed  exemption  on  the 
maintenance  of  the  integrity  and 
soundness  of  the  markets  and  market 
participants."  Id. 

Energy  Contracts  are  used  by  certain 
commercial  entities  that  are  engaged  in 
the  production,  refining,  processing  or 
merchandising  of  crude  oil, 
condensates,  natural  gas.  natural  gas 
liquids,  or  their  derivatives  which  are 


"One  commenter.  a  futures  exchange,  in  its  letter 
notes  that  in  addressing  certain  elomenls  of  the 
public  interest  for  futures  trading.  Congress  has 
indicated  that  contract  market  designation  and 
regulation  under  the  Act  is  necessary  to  avoid 
creating  an  undue  burden  on  commerce.  See 
Section  3  of  the  Act.  Seventy  years  after  the 
enactment  of  Section  3,  however,  Congress  enacted 
Section  4(c)  authorizing  exemptions  from  Section 
4(a)  of  the  Act.  for  certain  products,  tiecause 
"traditional  futures  regulation  •  •   •  may  create  an 
inappropriate  burden  on  commerce."  H.R.  Rep.  No. 
978.  102d  Cong..  2d  Sess.  80  (1992). 


used  primarily  as  an  energy  source. 
Energy  Contracts  are  used  by  these 
entities  and  other  commercial  entities  in 
the  conduct  of  their  businesses. 
Reportedly,  these  markets  have  been 
chilled  by  the  legal  uncertainty 
surrounding  these  transactions.  The 
Order  should  reduce  uncertainty,  thus 
allowing  participants  to  negotiate  and 
structure  Energy  Contracts  in  ways  that 
most  effectively  address  their  economic 
needs,  and  thereby  enhancing  tha  global 
competitive  position  of  U.S.  businesses. 
As  noted  by  one  commenter, 

"Congress,  when  considering  passage  of 
the  (Futures  Trading  Practices  of  19921, 
acknowledged  that  the  mandatory  exchange- 
trading  requirement,  if  applied  to  every 
commodity  transaction  having  the  indicia  of 
a  futures  contract,  may  cause  foreign  market 
participants  to  engage  in  such  transactions 
outside  of  the  United  States,  creating 
'competitive  disadvantages  for  U.S. 
participants.' " 

2.  Material  Adverse  Effect  on  Regulatory 
or  Self-Regulatory  Responsibilities 

In  making  this  determination, 
Congress  indicated  that  the  Commission 
is  to  consider  such  regulatory  concerns 
as  "m.arket  surveillance,  financial 
integrity  of  participants,  protection  of 
customers  and  trade  practice 
enforcement."'" 

The  record  before  the  Commission 
does  not  support  a  conclusion  that  the 
purpose  of  the  Act  or  the  Commission's 
regulatory  efforts  thereunder  have  been 
adversely  affected  by  the  use  of  Energy 
Contracts  or  will  be  so  by  the  issuance 
of  the  order.  Energy  Contracts  have  been 
entered  into  by  commercial  participants 
in  the  energy  markets  for  a  number  of 
years,  without  any  apparent  adverse 
impact  on  market  surveillance,  financial 
integrity  of  participants,  protection  of 
customers  and  trade  practice 
enforcement  of  regulated  markets. 

Specifically,  the  Commission  has 
addressed  concerns  regarding  financial 
integrity  and  customer  protection 
through  the  requirement  that  Energy 
Contracts  may  only  be  entered  into  and/ 
or  only  be  transacted  on  behalf  of 
"appropriate  persons",  as  defined 
above.  This  approach  ensures  that  such 
transactions  involving  Energy  Contracts 
will  be  limited  to  sophisticated  entities 
engaged  in  the  businesses  described 
above  and  who  are  financially  able  to 
bear  risks  associated  with  such 
transactions." 


"'■H.R.  No.  978.  102d  Cong.,  2d  Sess  79  (1992). 

"In  enacting  the  1992  Act,  Congress  explicitly 
authorized  exemptions  from  all  provisions  of  the 
Act  (except  section  2(aMl)(B})  and  simultaneously 
enacted  a  "  conforming  amendment"  to  section 
12(e)(2)  explicitly  acknowledging  that  Stale 
antifraud  statutes  of  general  applicability  would 
continue  to  apply  to  exempted  transactions. 


The  Commission  also  noted  that  the 
existence  of  Energy  Contracts  to  date 
has  not  affected  the  ability  of  hitures 
exchanges  to  fulfill  their  self-regulatory 
duties.'*  In  this  regard,  commenters 
have  asserted  that  the  futures  market 
and  the  Energy  Contract  markets  are 
linked,  with  many  of  the  same 
commercial  entities  using  Energy 
Contracts  also  using  the  energy  futures 
markets  for  hedging  purposes.  By 
creating  a  more  certain  legal 
environment  for  Energy  Contracts,  the 
potential  for  systemic  risk  due  to 
disaffirmance  of  such  contracts  as 
invalid  under  the  Act  is  reduced,  and 
there  is  no  reason  to  conclude  that  the 
exchanges'  self-regulatory 
responsibilities  will  be  adversely 
affected  by  permitting  transactions 
under  Energy  Contracts  to  continue  on 
this  basis, '*• 

3.  Anticompetitive  Considerations 

Section  15  of  the  Act  provides,  in 
relevant  part,  that  the  Commission  must 
consider  the  public  interest  to  be 
protected  by  the  antitrust  laws  and 
endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives,  policies,  and  purposes  of  the 
Act  in  adopting  any  rule,  regulation,  or 
exemption  under  section  4(c)."  Thus,  a 
formal  analysis  under  the  antitrust  laws 
is  not.  by  itself,  dispositive  of  the  issues 
raised  by  a  Commission  action.^'  As  a 
result,  the  Commission  is  not  compelled 
by  section  15  to  take  the  least 
anticompetitive  course  of  action.  Rather, 
where  alternatives  with  varying  degrees 
of  regulatory  benefit  exist,  the 


'"In  thisrespecl,  neither  of  the  two  futures 
exchanges  commenting  on  the  proposal  indicated 
that  the  proposed  order  will  adversely  affect  their 
self-regulatory  responsibilities. 

'"The  Commission  is  unaware  of  any  Energy 
Contracts  that  provide  for  settlement  by  tendering 
an  exchange-created  delivery  instrument,  such  as 
an  exchange-approved  depositary  or  depository 
receipt  or  shipping  certificates,  (hat  is  specified  in 
the  niles  of  any  designated  contract  market.  Energy 
Contracts  which  did  specify  such  delivery 
instruments  could  have  an  effect  on  certificated 
supplies  for  settlement  of  designated  futures  or 
option  contracts  and,  accordingly,  the  creation  of 
Energy  Contracts  specifying  such  delivery 
instruments  should  only  occur  after  consultation 
with  the  Commission. 

""Specifically,  section  15,  as  amended  by  section 
502(b)  of  the  1992  Act,  provides: 

"The  Commission  shall  take  into  consideration 
the  public  interest  to  be  protected  by  the  antitrust 
laws  and  endeavor  to  take  the  least  anticompetitive 
means  of  achieving  the  objectives  of  this  Act.  as 
well  as  the  policies  and  purposes  of  this  Act,  in 
issuing  any  order  or  adopting  any  Commission  rule 
or  regulation  (including  any  exemption  under 
sections  4(c)  or  4c(b),  or  in  requiring  or  approving 
any  bylaw,  rule,  or  regulation  of  a  contract  market 
or  registered  futures  association  established 
pursuant  to  section  17  of  this  Act." 

»'  See  Gordon  v.  New  York  Stock  Exchange.  422 
U.S.  659.  690-691  (1975);  Silvery.  New  York  Stock 
Exchange.  373  U.S.  341  (1963). 


Cominission  may  adopt  the  approach 
that  appears  to  be  the  most  Ukaly  to 
achieve  the  objectives,  policies,  and 
purposes  of  the  Act.  even  if  that 
approach  is  not  the  least 
anticompetitivs.'' 

Accordingly,  section  15  requires  the 
Commission  to  balance  the  likely 
anticompetitive  impact  of  its  action 
against  the  objective,  policy,  or  purpose 
of  the  Act  which  that  action  may 
further.  And,  although  the  Commission 
must  consider  the  public  interest  in 
maintaining  or  promoting  competition, 
if  need  not  weigh  this  interest  equally 
against  an  objective,  policy  or  purpose 
of  the  Act  being  served  in  reaching  its 
final  determination. 

ITie  Commission's  consideration  of 
the  proposed  order  and  its  evaluation  of 
tlie  comments  received  in  this  regard 
has  led  it  to  conclude  that  any  possible 
anticompetitive  effiscts  are  clearly 
outweigfted  by  the  order's  furtherance  of 
the  policies,  purposes  and  objectives  of 
tlie  Act.  First,  the  proposal  does  not 
appear  |o  raise  any  significant 
competitive  issues.  As  a  number  of 
commenters  noted,  the  exemption,  by 
improving  the  leg^l  certainty  of  Energy 
Contracts,  will  reduce  the  risk  that  the 
physicals  market  may  be  disrupted. 
Commenters  also  noted  that  granting  the 
exemption  could  result  in  expanded 
participation  by  foreign  and  domestic 
energy  companies.  Accordingly,  the 
exemption  furthers  a  fundamental 
objective  of  section  4(c)(1)  of  the  Act. 
i.e..  promoting  "responsible  economic 
or  financial  innovation  and  fair 
competiHion." 

For  the  reasons  explained  above,  the 
Commission,  based  upon  the 
appropriate  determinations  made  in 
accordance  with  the  standards  set  forth 
in  section  4(c)  of  the  Act,  hereby  issues 
the  following  Order 

Order  of  the  Conunodity  FuturRs 
Trading  Commiasion  Exempting  From 
Regulation  (Except  aa  Specified) 
Certain  Energy  Contracts 

When^ts.  it  is  the  Commission's 
ur.dRrslati'iing.  based  upon 
ropresentations  contained  in  an 
Application  for  Exemption,  dated 
Novembw  16. 1992,  that  contra'is  for 
t>ie  purchase  and  sale  of  crude  oil, 
condensates,  natural  gas.  naturpj  gas 
liquids,  or  their  derivatives  which  are 
used  primarily  as  an  energy  source,  by 
their  terms,  impose  binding  delivery 
obiigatians  on  the  parties  ("Energy 
Contracts").  These  Energy  Contracts  do 
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not  provide  either  party  with  the 
unilateral  right  to  offset  the  contract  or 
to  discharge  its  obligation  under  the 
contract  by  a  cash  payment,  except 
pursuant  to  a  bona  fide  term  of  the 
contract  permitting  the  unilateral 
termination  of  the  contract  for  force 
majeure,  insolvency  or  bankruptcy  of 
one  of  the  parties,  default  or  other 
inability  to  perform,  unexpected  at  the 
time  the  contract  is  entered  into  ("6ona 
fide  termination  right").  Energy 
Contracts  thus  expose  the  counterparties 
to  the  substantial  economic  risk  of  a 
commercial  cash  market  transaction  in 
which  delivery  of  the  product  is 
required  pursuant  to  the  terms  of  the 
contract.  Further.  Energy  Contracts  are 
entered  into  between  principals;  and 
their  material  economic  terms 
(including,  in  particular  credit  terms) 
are  subject  to  individual  negotiation 
between  the  parties. ^^ 

The  Commission  further  understands 
that  parties  to  Energy  Contracts  satisfy 
or  otherwise  settle  their  obligations 
through  several  tyj>es  of  commercially 
acceptable  arrangements,  including  the 
seller's  passage  of  title  and  the 
purchaser's  payment  and  acceptance  of 
the  commodity  underlying  the 
contract."  Passage  of  title  and 
acceptance  of  the  commodity 
constitutes  performance  under  a  bona 
fide  contract  regardless  of  whether  the 
buyer  lifts  or  otherwise  takes  delivery  of 
the  cargo  or  receives  pipeline  delivery, 
or  as  part  of  a  subsequent  separate 
contract,  passes  title  to  another 
intermediate  purchaser  in  a  "chain", 
"string"  or  "circle"  within  a  "chain." 

The  physical  delivery  obligation 
specified  in  an  Energy  Contract  entered 
into  between  two  parties  can  also  be 
satisfied  through  various  other 
arrangements  between  the  parties.  For 
example,  in  the  case  of  crude  oil  and 
crude  oil  products,  the  physical  delivery 
obligation  could  be  satisfied  by 
exchanging  one  quality,  grade  or 
product  type  for  another  quality,  grade 
or  product  type.  Such  transactions  are 
referred  to  in  the  industry  as  "grade 
and/or  quality  swaps"  or  "exchanges." 
In  addition,  the  obligation  could  }m 
satisfied  by  location  swaps. 

In  addition,  two  parties  to  an  Energy 
Contract  may  enter  into  a  bilateral 
"netting"  or  other  similar  agreement, 


■'*S«e.  e.g.,  British  American  Commodity  Options 
Corp.  V.  Bt^ey.  Con-.m.  Ful.  L  Hep.  (CX>i).  20.245 
at  21334  (S.D.N.Y.  1976).  o^d in  pert attd nvd ia 
part,  552  F.2d  482  (2d  Cir.  1977).  cert,  denied,  434 
U.S.  93«  (1977). 


-■"  Parli>»  to  Energy  Contracts  may  wtalili.sli 
bilateral  collalnrai  or  other  credit  proletlion 
arrangemmls,  nich  as  a  letliir  of  crudit  or  uthor 
duruaiBiilalion  of  fund*  availability,  to  a-idrras 
awiit  itaues. 

^*Caih  marks)  Irantactions  in  crude  oil. 
p<itro!eum  products,  naliiral  gas  and  i;atural  gas 
li!|iiids.  as  weil  as  other  nnorgy  related  aimmodities 
in  wl.icb  phystcAl  dalivary  is  made,  ar«  effected 
through  paymimt  by  the  boy  or  and  ttwuiar  of  title 
by  the  iel!,.r  to  the  buyer. 


subsequent  to  the  execution  of  an 
Energy  Contract.**  Under  such  an 
agreement,  the  two  parties  agree  to 
"net"  or  "book  out"  the  obligations 
imposed  under  two  or  more  Energy 
Contracts  which  provide  for  delivery  of 
the  same  commodity  at  the  same 
delivery  location  and  during  the  same 
delivery  period  and  thus  cancel  each 
other.  Such  a  netting  agreement  can  bo 
entered  into  at  the  time  that  the 
canceling  Energy  Contract  is  originated, 
or  subsequently,  through  a  different 
agreement,  at  a  time  prior  to  when 
performance  on  the  contracts  otherwise 
would  be  due." 

The  Commission  further  understands 
that  under  current  market  practice,  the 
parties  to  the  original  contract  may  enter 
into  a  subsequent  agreement  ("second 
contract ')  which  provides  for  settlement 
in  a  manner  other  than  by  physical 
delivery.  The  second  contract,  however, 
cannot  stand  alone  as  an  independent 
transaction;  it  is  incidental  to  a  pre- 
existing, bona  fide  Energy  Contract. 
Moreover,  the  establishment  of  the 
second  contract  cannot  be  made  a  pre- 
condition of  the  initial  Energy  Contract; 
e.g.,  one  party  cannot  require  its 
counterparty  to  agree  in  advance  to  the 
establishment  of  the  second  contract  as 
a  condition  of  acceptance  of  the  initial 
Energy  Contract.  Accordingly,  the 
second  contract  is  a  separately 
negotiated  agreement  and,  if  the 
counterparty  subsequently  does  not 
agree  to  the  second  contract,  the  parties 
remain  obligated  in  accordance  with  the 
binding  delivery  requirements  imposed 
under  the  initial  Energy  Contract. 

Existing  market  practice  also  permits 
three  or  more  parties,  upon  finding  that 
they  form  a  "chain",  or  a  "string"  or 
"circle"  within  a  "chain",  to  satisfy 
their  obligations  under  an  Energy 
Contract,  whether  or  not  title  passes  or 


'*ln  ihH  onerRv  markols,  the  tamu  "book  out" 
(crude  oil)  and  "book  transfer"  (other  petroteum 
products)  are  cash  market  tenni  that  (^BDeimlly  refer 
to  the  cancellation  or  netting  of  phy^cal  deiivery 
obliftdtions  between  parties,  the  primary  purpose  of 
which  is  to  prevent  or  minimize  the  uneconomic 
movament  of  the  physical  commodity. 

'"Rather  than  agreeing  to  net  particular  canceling 
Enorgy  Ccntracis,  two  frHquent  counlerpartint,  for 
purposes  of  ease  of  administration,  may  use  a 
"master,"  or  other  form  of  bilateral  agreement  to 
achieve  the  same  result.  This  master  agmmnerH, 
established  prior  to  entry  into  the  Energy  Contracts, 
provides  lliai  the  two  counterparties  agree  ki  ne( 
enorgy  Contracts  of  the  Mine  uimmodily  M  the 
sainu  location  and  during  the  same  delivery  period 
Tliis  agreement  replaces  the  practice  that 
cotiiiierparties  itftne  to  net  particular  cancaliiig 
Energy  Contracts,  either  to  :be  time  the  second 
contract  is  entered  into,  or  bv  a  sepantle. 
s>it>se()uent  agreement,  with  the  luiderslandi ng  that 
all  contracts  between  them  which  cancW  each  other 
will  lie  netted,  unWts  they  have  agreed  not  tu  apply 
the  prior  netliog  agr«am«int  ai  the  Ume  of  entry  into 
an  Energy  Contract. 
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is  deemed  to  pass,  through  a 
subsequent,  separate  agreement,  with 
unanimous  consent  of  the  parties,  to 
"book  out"  and  satisfy  their  obligations 
through  separately  negotiated  bilateral 
cash  payments  or  other  mutually 
acceptable  terms.  It  has  been 
represented  to  the  Commission  that 
such  arrangements  are  common  in  the 
energy  cash  market.*'  They  are  standard 
commercial  practice  to  avoid  and/or 
minimize  transaction  costs,  non- 
economic  payments  and  product 
movements,  and  for  reducing  the 
number  of  transactions  necessary  to 
perform  all  obligations  betvtreen  parties 
pursuant  to  the  contracts  which  are 
"booked  out." 
And  whereas,  this  order  is  limited  to 
(A)  commercial  participants  who,  in 
connection  with  their  business 
activities:  (1)  incur  risks,  in  addition  to 
price  risk,  related  to  the  underlying 
physical  commodities;  (2)  have  a 
demonstrable  capacity  or  ability, 
directly  or  through  separate  bona  fide 
contractual  arrangements,  to  make  or 
take  delivery  under  the  terms  of  the 
contracts;  (3)  are  not  prohibited  by  law 
or  regulation  from  entering  into  such 
Energy  Contracts;  (4)  are  not  formed 
solely  for  the  specific  purpose  of 
constituting  an  eligible  entity  pursuant 
to  this  Order;  and  (5)  qualify  as  one  of 
the  following  entities: 
(i)  A  bank  or  trust  company; 
(ii)  A  corporation,  partnership, 
proprietorship,  organization,  trust,  or 
other  business  entity  with  a  net  worth 
exceeding  $1,000,000  or  total  assets 
exceeding  $5,000,000,  or  the  obligations 
of  which  under  the  agreement,  contract 
or  transaction  are  guaranteed  or 
otherwise  supported  by  a  letter  of  credit 
or  keepwell  support,  or  other  agreement 
by  any  such  entity  or  by  an  entity 
referred  to  in  subsections  (A),  (B),  (C), 
(H),  (I)  or  a)  of  section  4(c)(3); 

(iii)  A  broker-dealer  subject  to 
regulation  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.); 

(iv)  A  futures  commission  merchant 
subject  to  regulation  under  the  Act;  or 

(B)  Any  governmental  entity 
(including  the  United  States,  any  stale, 
any  municipality  or  any  foreign 
government)  or  political  subdivision 
thereof,  or  any  multinational  or 
supranational  entity  or  any 
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"The  UM  of  broken,  agents  or  a  third-party  to 
identify  the  existence  of  a  "chain"  or  to  facilitate 
the  bilaterally  negotiated  "book  out"  of  tratisactions 
forming  a  "chain"  is  not  deemed  to  constitute  a 
clearing  system.  The  Cominission  has  been  advised 
that  there  are  a  number  of  third-party  brokers  and 
agents  who  provide  this  sarvtce  in  the  energy  cAsh 
mark  el. 


instrumentality,  agency,  or  department 
of  any  of  the  foregoing; 

And  whereas,  this  order  also 
encompasses  persons  offering,  entering 
into,  rendering  advice  or  rendering 
other  services  with  respect  to  the 
agreement,  contract,  or  transaction 
which  is  the  subject  of  this  Order,  for 
such  activity; 

The  Commission,  pursuant  to  section 
4(c)  of  the  Act,  hereby  exempts  from  all 
provisions  of  the  Commodity  Exchange 
Act,  7  U.S.C.  1  et  seq.,  except  sections 
2(a)(1)(B)  of  the  Act  and  the  provisions 
of  sections  6(c),  6c,  6(d)  and  9(a)(2)  of 
the  Act,  to  the  extent  that  these 
provisions  prohibit  manipulation  of  the 
market  price  of  any  commodity  in 
interstate  commerce  or  for  future 
delivery  on  or  subject  to  the  rules  of  any 
contract  market,  the  following 
transactions,  entered  into  on  or  after 
October  23, 1974: 

Contracts  for  the  purchase  and  sale  of 
crude  oil,  condensates,  natural  gas, 
natural  gas  liquids  or  their  derivatives 
which  are  used  primarily  as  an  energy 
source,  and  which: 

(1)  Are  entered  into  by  and  between 
participants  covered  by  this  Order,  having  at 
initiation  of  the  contract  a  reasonable  basis  to 
believe  that  its  counterparty  is  also  within 
the  terms  of  this  Order; 

(2)  Are  bilateral  contracts  between  two 
parties  acting  as  principals,  the  material 
economic  terms  of  which  are  subject  to 
individual  negotiation  by  the  parties:  and 

(3)  Impose  binding  obligations  on  the 
parties  to  make  and  receive  delivery  of  the 
underlying  commodity  or  commodities,  with 
no  right  of  either  party  to  effect  a  cash 
settlement  of  their  obligations  without  the 
consent  of  the  other  party  (except  pursuant 
to  a  bona  fide  termination  right),  provided, 
howewr,  that  the  parlies  may  enter  into  a 
subsequent  book  out,  book  transfer,  or  other 
such  contract  which  provides  for  settlement 
of  the  obligation  in  a  manner  other  than  by 
physical  delivery  of  the  commodity  specified 
in  the  contract 

Issued  in  Washington,  DC,  this  13th  day  of 
April.  1993.  by  the  Commission  (Acting 
Chairman  Albrecht  and  Commissioner  Dial 
concurring,  Commissioner  Bair  dissenting). 
Jesn  A.  Webb. 
Secretary  of  the  Commission. 

Concurring  Opinion  of  Acting 
Chairman  William  P.  Albrecht 

Today  we  have  before  us  an 
exemption  for  large  commercial 
participants  in  off-exchange  energy 
based  transactions.  These  transactions 
compose  a  large  ongoing  market  for 
energy  products  of  importance  to  U.S. 
and  international  commerce.  We  are 
considering  this  exemption  in  response 
to  a  petition  submitted  by  several 
mariiet  participants  who  seek  further 
certainty  that  this  market  is  outside 
CFTC  regulatory  jurisdiction. 


This  market  for  energy  products  has 
been  in  existence  for  many  years  and 
over  those  years  it  has  grown  in  size, 
importance  and  complexity.  The 
Commission  has  never  regulated  this 
market,  nor  has  it  sought  to  regulate  it. 
The  market  is  characterized  by  principal 
to  principal  transactions  between  large 
sophisticated  commercial  entities.  The 
Commission  is  not  aware  of  fraudulent 
practices  perpetrated  against  the  general 
public  by  the  participants  in  this 
market,  nor  indeed  have  any  of  the 
commercial  participants  in  this  market 
complained  to  the  Commission  of 
fraudulent  practices  by  other 
participants.  Also,  there  generally  do 
not  appear  to  be  any  concerns  about  the 
ability  of  these  market  participants  to 
perform  their  obligations.  Absent  two 
events  it  is  doubtful  that  the  petitioners 
would  have  brought  their  request  to  us. 

First,  a  vast  number  of  transactions 
previously  not  considered  to  be  within 
the  scope  of  the  Commodity  Exchange 
Act  were  brought  into  question  by  a 
single  court  decision.  Transnor 
(Bermuda)  v.  BP  North  America 
Petroleum,  that  applied  the  CEA  to  a 
foreign  market  of  mostly  commercial  to 
commercial  transactions.  The 
Commission  did  not  believe  these 
transactions  were  the  off-exchange 
"futures"  contracts  that  Congress 
intended  to  prohibit  and  the 
Commission  issued  a  statutory 
interpretation  to  that  effect.  Obviously, 
the  parties  in  the  15  day  Brent  Market- 
major  international  oil  and  trading 
companies — should  not  have  been  able 
to  escape  their  contractual  obligations  in 
these  transactions  by  claiming  the 
transactions  were  void  as  illegal  futures 
contracts. 

Second,  the  Commission's  new 
exemptive  authority  granted  by 
Congress  in  the  Futures  Trading 
Practices  Act  of  1992  frees  the 
Commission  from  the  constraints  of  the 
futures/forwards  dichotomy.  In  this 
regard  the  exemptive  authority  allows 
the  Commission  to  approach  situations 
on  a  case  by  case  basis.  This  freedom  to 
try  new  approaches  is  the  real  value  of 
the  exemptive  authority.  The 
Commission  is  now  able  to  review 
petitions  or  requests  for  exemption  on  a 
public  policy  basis  in  light  of  the 
seventy  year  history  of  regulating 
futures  contracts  as  well  as  the  current 
and  expected  needs  of  commerce. 

I  believe  that  public  policy  dictates 
that  the  Commission  exempt  the  market 
before  us  today  from  Commission 
regulation.  There  does  not  appear  to  be 
any  reason  sufficient  to  justify 
Commission  regulation,  nor  any 
necessity  for  the  Commission  lo  involve 
itself  in  this  market.  I  view  this  market. 


its  transactions,  and  participants  as 
clearly  within  the  scope  intended  by 
Congress  for  the  exercise  of  the 
Commission's  new  exempt! ve  authority, 
hideed,  in  enacting  the  exemptive 
authority  Congress  specifically  directed 
us  to  address  the  crude  oil  market. 

Some  have  argued  that  the 
Commission  should  not  exempt  these 
markets  from  the  anti-fraud 
requirements  of  section  4b  of  the  CEA. 
I  disagree.  First,  in  this  commercial  to 
commercial  market  there  has  not  been 
shown  any  need  for  the  Commission  to 
take  any  action  to  prevent  fraud. 
Second,  as  the  Commission  will  not  be 
involved  with  ongoing  regulation  of  this 
market,  or  even  be  more  than  generally 
knowledgeable  of  the  activities  in  this 
market,  it  will  not  possess  the 
information  necessary  to  enforce 
Section  4b.  Third,  the  presence  of  4b 
will  be  of  little  potential  benefit  and 
great  potential  harm.  The  terms  of  4b 
limit  its  application  to  futures  contracts 
entered  into  for  or  on  behalf  of  a 
customer — serious  limitations  where  the 
transactions  are  largely  principal  to 
principal  and  where  the  individual 
transactions  would  have  to  be  proved  to 
be  futures  contracts.  Further,  if  a  party 
to  one  of  these  exempt  transactions  were 
to  seek  to  base  a  complaint  on  Section 
4b,  they  would  face  the  problem  that  the 
Commission  has  also  chosen  to  exempt 
this  market  from  section  22  of  the  Act, 
thus  they  may  not  have  any  right  to 
bring  a  private  action  under  the  CEA. 
The  potential  harm  of  maintaining  4b 
jurisdiction  is  that  such  action  on  one 
hand  may  hinder  the  development  of 
this  market,  undermining  the  legal 
certainty  we  seek  to  assure  today  and  on 
the  other  hand  give  some  the  illusion  of 
federal  supervision  by  the  CFTC,  when 
in  fact  the  CFTC  does  not  and  can  not 
supervise  this  market. 

Exemptive  Order  for  Certain  Energy 
Contracts,  Concurring  Opinion  of 
Commissioner  Joseph  B.  Dial 

After  the  enactment  of  the  FTPA,  we 
find  ourselves  in  the  peculiar  situation 
of  possessing  an  exemptive  authority 
that  does  not  require  our  determination 
that  something  is  a  futures  contract  in 
order  to  exempt  if  from  our  jurisdiction. 
At  least  that's  what  the  conference 
report  language  tells  us. 

Accordingly,  we  have  worked 
diligently  to  avoid  stepping  on  the  legal 
and  policy  land  mines  inherent  in  this 
authority.  I  have  gone  over  the  new  law 
and  the  conference  report,  as  well  as  the 
case  law  and  Commission 
interpretations  in  the  area  of  forward 
contract  definition.  In  light  of  concerns 
regarding  Section  4b  of  the  Act  and  this 
exemption,  and  the  differing 
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institutional  opinions  on  this  issue,  I'd 
like  to  mak«  clear  how  I  view  this 
exemption. 

First,  it  is  imderstandable  that  people 
make  a  comparison  between  the  swaps 
and  hybrids  exemptive  authority  this 
Commission  exercised  in  January,  and 
the  exemptive  authority  we  are 
approving  today.  We  are  new  at  this 
endeavor,  and  so  have  little  background 
as  an  institution  in  using  this  particular 
authority.  Therefore,  I  think  it  is 
important  to  note  some  of  the 
differences  I  see  between  today's 
exercise  and  the  exemptive  action  the 
Commission  took  on  January  14, 1993. 

The  forwards  markets  are  understood 
to  be  fundamentally  different  from  the 
swaps  markets.  In  effectuating  the 
swaps  exemptive  authority,  we  did  not 
have  the  longstanding  institutional 
experience  that  we  do  with  forwards 
markets  and  their  evolution.  Swaps  are 
a  relatively  new  field  of  complex 
financial  transactions,  and  are  still  the 
object  of  intense  study  by  the 
government  and  the  private  sector. 
Therefore,  the  Commission  deemed  it 
prudent  to  retain  4b  so  that,  for 
example,  if  in  the  unlikely  event  an 
unscrupulous  entity  were  to  convolute  a 
swaps  transaction  into  a  boilerroom- 
type  futures  transaction,  we  could  act 
expeditiously  against  such  conduct. 

Conversely,  with  the  exercise  of 
exemptive  authority  as  to  the  energy 
contracts  in  current  usage  as  described 
in  this  proposal,  we  have  extensive  legal 
and  policy  background  relating  to  these 
well-known  commercial  markets. 

As  my  colleagues  are  aware,  I  take  a 
strong  pro-enforcement  stance  in  the 
investigation  and  prosecution  of  fraud 
in  the  markets  we  regulate.  However, 
after  reviewing  the  current  request  for 
exemption  for  existing  markets,  and  in 
light  of  the  Brent  interpretation  and  the 
continuing  evolution  of  these 
commercial  transactions,  I  believe  it 
more  proper,  from  a  policy  and  legal 
standpoint,  not  to  retain  4b  authority  as 
to  contracts  described  in  this 
exemption.  I  came  to  this  view  after 
interpreting  the  conference  report 
language  regarding  the  use  of  exemptive 
authority  in  this  area  to  indicate  a  need 
for  clarification  of  our  Brent 
interpretation.  While  I  recognize  that 
this  exemption  is  regarded  as  an 
expansion  of  Brent,  I  view  our  action 
here  today  to  be  in  accordance  with  the 
Congressional  directives  in  the  FTPA. 
Therefore,  I've  concluded  that  4b  should 
not  be  retained  regarding  exemptive 
authority  for  existing  practices  in  these 
energy  contracts. 

If,  after  approval  today,  someone 
commits  a  fraudulent  act  relating  to 
what  appears  on  the  surface  to  be  an 


exempt  energy  transaction  within  this 
proposal,  but  is  proven  later  to  be  a 
futures  contract  outside  the  parameters 
of  this  proposal,  then  the  Commission  of 
course  has  authority  to  prosecute  tha^ 
fraudulent  conduct  under  4b. 

This  exemption  is  unique,  given  its 
factual  and  legal  background.  I  believe 
that  by  approving  it  we  are  exercising 
our  exemptive  authority  in  a  manner 
consistent  with  Congressional  intent. 
We  are  allowing  existing  energy  contract 
practices  in  these  markets,  whose 
historical  record  is  well-documented,  to 
continue  to  perform  a  useful  function  in 
the  international  marketplace. 

Dissenting  Opinion  of  Commissioner 
Sheila  Bair 

Mr.  Chairman.  I  have  decided,  albeit 
reluctantly,  to  vote  against  the  final 
order  before  us  today  because  of  its 
failure  to  retain  the  general  anti-fraud 
provisions  contained  in  section  4b  and 
4o  of  the  Commodity  Exchange  Act.  Let 
me  just  briefly  summarize  the  policy 
reasons  why  I  believe  we  should  retain 
such  authority  in  the  energy  exemptive 
order. 

In  my  view,  the  final  order,  by  its 
terms,  is  not  limited  to  forward 
contracts  traditionally  excluded  from 
the  jurisdiction  of  this  agency.  Rather,  it 
goes  significantly  beyond  the  forward 
contract  exclusion  and  extends  to 
transactions  which  could  very  well  meet 
the  criteria  for  illegal  off-exchange 
futures  contracts  traditionally  applied 
by  this  agency  and  the  courts.  I  believe 
that  exempting  such  transactions  from 
statutory  provisions  as  basic  and  central 
to  our  regulatory  scheme  as  Sections  4b 
and  4o  is  a  serious  misapplication  of  our 
new  exemptive  authority,  and  sets  a 
dangerous  precedent. 

The  Proposed  Order  Goes  Beyond  the 
Forward  Contract  Exclusion 

As  I  stated,  the  order,  by  its  terms,  is 
not  limited  to  forward  contracts. 
Further,  the  fact  that  we  are  proceeding 
with  an  exemption  from  our 
jurisdiction,  as  opposed  to  describing  a 
class  of  excluded  transactions, 
demonstrates  implicit  recognition  that 
some  of  the  transactions  which  we  are 
exempting  could  indeed  be  futures. 
Moreover,  markets  which  qualify  for 
this  exemption  operate  very  differently 
from  traditional  forward  markets.  The 
contracts  are  standardized,  there  is  a 
large  amount  of  speculative  activity,  and 
the  overwhelming  majority  of 
transactions  do  not  result  in  delivery, 
but  are  cash  settled. 

Indeed,  the  only  arguable 
distinguishing  feature  between  exempt 
transactions  under  the  order  and  the 
typical  gasoline  boiler  room  operation  is 
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the  requireinent  that  participants  be 
commercial  entities.  Yet,  the 
"commerdality"  requirement  in  the 
order  is  by  and  large  undefined. 
M#reover,  the  Commission,  has  never 
recognized  an  exemption  to  its 
jurisdiction  based  solely  on  the 
"commerdality"  of  the  participants,  nor 
can  I  see  any  policy  reason  why 
commercial  firms  engaging  in  futures 
transactions  should  not  have  the  basic 
protection  of  our  anti-fi^ud  provisions. 

The  "Sophistication"  of  Market 
Participants  is  Not  a  Valid  Basis  for 
Providing  an  Anti-Fraud  Exemption 

It  has  been  argued  that  because  the 
participants  in  exempt  energy 
transactions  are  "sophisticated" 
institutional  users  or  entities  of  high  net 
worth,  they  don't  "need"  CFTC  anli- 
fi'aud  protections. 

At  the  outset,  I  would  note  that  if  we 
are  to  rationalize  exemptions  from  anti- 
fraud  and  otlier  components  of  our 
regulatory  scheme  on  the  basis  of  the 
"sophistication"  of  market  users,  we 
mi^.t  as  well  close  our  doors  tomorrow, 
because  approximately  98%  cf  users  of 
regulated,  exchange-traded  futures  meet 
the  eligibility  rquirements  of  our  swaps 
rule,  and,  these  financial  requirements 
are  much  higher  than  those  in  the  order. 
Moreover,  large  firms  are  defrauded — 
we  have  brought  a  number  of 
enforcement  actions  where  the  victims 
have  been  so-called  institutional  or 
sophisticated  investors.  I  would  also 
add  that  this  order  does  allow  for 
indirect  public  participation  through 
collective  investment  vehicles,  and 
through  the  guarantee  provisions  in 
paragraph  ii  of  the  appropriate  person 
portion  of  the  order. 

The  Existence  of  State  Anti-Fraud 
Remedies  is  Irrelevant  to  the  Issue  at 
Hand 

In  addition,  I  do  not  view  the 
existence  of  state  anti-fraud  remedies  as 
a  valid  policy  basis  for  providing  an 
exemption  from  the  CEA's  basic  anti- 
fraud  protections.  State  remedies  are 
always  available  in  the  absence  of 
federal  protections.  It  is  important  to 
remember  that  it  was  the  historical 
inadequacy  of  state  law  protections, 
however,  that  gave  rise  to  federal 
regulation  of  financial  markets  in  the 
first  place. 

Retaining  Residual  Anti-Fraud 
Authority  Would  Not  Place  An  Onerous 
Burden  on  the  Markets 

I  also  do  not  believe  that  we  would 
place  an  onerous  burden  on  the  markets 
by  retaining  anti-fraud  authority. 

If  we  retained  4b  and  4o,  they  would 
apply  to  those  fraudulent  transactions 


which  we  could  demonstrate  were 
futures  contracts  and  thus  otherwise 
subject  to  the  CEA.  In  addition,  since  we 
are  preserving  the  Brent  Oil  statutory 
interpretation,  defendants  would  still  be 
able  to  rely  on  that  document  as  a  shield 
against  CFTC  actions.  Moreover, 
participants  in  these  markets  have 
always  run  the  risk  that  transactions 
which  do  not  meet  the  statutory 
interpretation  could  be  deemed 
"futures"  and  thus  subject  to  the  whole 
plethora  of  CEA  requirements,  not  just 
anti-fraud  prohibitions.  That  is  precisely 
why  we  are  moving  forward  with  this 
order.  Is  it  really  that  much  of  a  burden 
on  market  participants  to  retain  a  sUver 
of  authority  regarding  fraudulent 
activity? 

It  should  also  be  emphasized  that  4b 
and  4o  apply  no  more  of  an  onerous 
burden  on  these  markets  than  does  state 
anti-fraud  law.  Indeed,  given  conflicts 
in  state  law,  providing  federal  forums 
and  remedies  to  these  transactions  is,  if 
anything,  less  onerous. 

Providing  an  Anti-Fraud  Exemption 
Would  Set  a  Dangerous  Precedent  and 
Is  Unnecessary  Given  Our  New 
Exemptive  Authority 

Finally,  I  think  we  are  setting  a 
dangerous  precedent  by  not  retaining 
anti-fraud  authonty.  I  can  see  no  valid 
policy  reason  why  to  decide  to  retain 
anti-fraud  authority  in  our  swaps  rule, 
yet  to  decline  to  do  so  here.  My  fear  is 
that  we  will  inevitably  raise  the 
expectations  of  other  potential 
applicants  for  exemptive  relief  that  they 
will  also  be  able  to  escape  Sections  4b 
and  4o. 

What  is  especially  frustrating  to  me  is 
that  we  do  not  need  to  paint  ourselves 
into  this  comer  The  main  reason  why 
the  CFTC  sought  general  exemptive 
authority  in  last  year's  reauthorization 
was  so  that  we  would  have  the 
flexibility  to  craft  appropriately  tailored 
exemptive  relief  based  on  public  policy 
considerations,  instead  of  having  to  deal 
with  the  "all  or  nothing"  jurisdictional 
decisions  we  had  to  make  in  the  past. 
Yet,  we  are  still  following  this  "ail  or 
nothing"  approach,  when  in  my  view, 
we  should  be  carefully  weighing 
individual  aspects  of  our  regulatory 
structure  and  making  a  reasoned 
determination  as  to  which  requirements 
should  and  should  not  apply  to  a 
particular  class  of  transactions.  And,  for 
the  reasons  I  have  stated,  I  do  not 
believe  the  case  has  been  made  for 
providing  an  exemption  from  basic  anti- 
fraud  provisions. 

[FR  Doc.  93-9037  Filed  4-l»-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Estabiistunent  of  the  Department  of 
Defenae  (DoD)  Govamment-induatry 
Advisory  Committee  on  the  Operation 

and  Modernization  of  the  National 
Defense  Stockpile;  and,  Requests  for 
Membership  Nominations 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463,  the  "Federal 
Advisory  Committee  Act,"  notice  is 
hereby  given  that  the  DoD  Government- 
Industry  Advisory  Committee  on  the 
Operation  and  Modernization  of  the 
National  Defense  Stockpile  has  been 
established,  effective  April  12. 1993. 
This  statutory  Committee  was 
established  pursuant  to  Section  3306, 
Public  Law  102-484,  the  "National 
Defense  Authorization  Act  for  Fiscal 
Year  1993." 

The  National  Defense  Stockpile  (NDS) 
Committee  will  provide  advice  and 
recommendations  to  the  Secretary  of 
Defense  and  other  DoD  officials 
regarding  the  operations  and 
modernization  of  the  NDS.  The 
Committee  will  examine  and  evaluate 
methods  and  procedures  governing  NDS 
operations  and  recommend  ways  to 
effect  modernization  of  the  NDS 
consistent  with  material  requirements 
and  sound  business  management 
practices. 

The  Department  of  Defense  is 
requesting  nominations  for  qualified 
persons  to  be  members  of  the  NDS 
Committee.  Names  of  qualified  persons 
seeking  nominations,  along  with  a  one- 
page  resume  detailing  their  experience 
regarding  strategic  and  critical 
materials,  may  be  submitted  no  later 
than  May  19, 1993,  to  Mr.  John  Todaro, 
Director,  Production  Base.  OASD  (P&L) 
PR/PB,  Department  of  Defense. 
Washington,  DC  20301-8000. 

Careful  efforts  will  be  made  to  ensure 
that  the  membership  of  the  NDS 
Committee  will  be  diverse  and  well- 
balanced  in  terms  of  the  functions  to  be 
performed  and  the  interest  groups 
represented.  Membership  on  the  NDS 
Committee  will  consist  of 
approximately  14  experts,  including 
seven  members  from  the  Federal 
agencies  specified  in  Public  Law  102- 
484,  and  at  least  seven  members 
representing  the  interests  of  the  mining, 
processing,  fabricating,  and  consuming 
segments  of  the  materials  industries, 
and  other  interested  persons  or 
representatives  of  interested 
organizations. 

Individuals  selected  for  membership 
to  the  NDS  Committee,  while  serving  on 
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the  business  of  the  Committee  away 
from  home  or  regular  place  of  business, 
shall  be  allowed  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  as  authorized  by  Section 
5703  of  Title  5  U.S.C.  for  persons 
intermittently  employed  in  government 
service.  Committee  members  will  be 
appointed  as  DoD  consviltants  and  will 
be  required  to  submit,  prior  to  their 
appointment,  a  completed  application 
package  for  government  employment 
including  a  security  questionnaire  with 
fingerprints,  a  ccnHdential  financial 
disclosure  statement,  and  various 
related  forms. 

For  additional  information  regarding 
the  charter  and  other  aspects  of  the  NDS 
Committee,  please  contact  Mr.  Tom 
Meeker,  telephone:  703-€94-4176. 

Dated:  April  14, 1993. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Fegister  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-9179  Filed  4-19-93;  8:45  am] 

MLUMO  COOE  SO0O-O4-M 


Washington,  DC,  April  19th  Hearing 
and  Location 

AGENCY:  Defense  Base  Closure 
Commission  and  Realignment 
Commission. 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  Public  Law  101- 
510,  as  amended,  the  Defense  Base 
Closure  and  Realignment  Commission 
announces  an  addition  to  the 
Washington,  DC  investigative  hearing 
schedule  published  in  the  Federal 
Register  on  March  12,  1993  (58  FR 
15329). 

The  hearing  is  to  be  held  on  April  19 
in  G-50,  Dirksen  Senate  Office  Building, 
comer  of  First  Street  and  Constitution 
Avenue  NE.,  Washington,  DC.  Start  time 
is  10  am  for  this  session,  which  is 
scheduled  to  cover  the  General 
Accounting  Office  analysis  and 
Commission  review  of  the  overall  base- 
closure  process  used  by  the  Department 
of  Defense.  The  witness  list  and  location 
have  just  recently  been  confirmed.  This 
hearing  has  been  publicly  noticed  in 
previous  press  releases  and  at  previous 
hearings  of  the  Commission.  Less  than 
15  days  notice  is  given  in  the  Federal. 
Register. 

FOn  FURTHER  INFORMATKM  CONTACT: 
Mr.  Tom  Houston,  Director  of 
Communications  at  (703)  696-0504. 
Please  contact  the  Commission  to 
confirm  last  minute  changes  in  dates, 
times,  and  locations  of,  and  witness  lists 
for  all  upcoming  hearings. 


Dated:  April  15.1993. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison, 

Department  of  Defense. 

IFR  Doc.  93-9180  Filed  4-19-93;  8:45  am] 
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National  Communications  System 
Federal  Telecommunication  Standards 

AGENCY:  National  Communications 
System,  Office  of  Technology  and 
Standards. 

ACTION:  Notice  of  proof-of-concept 
testing  for  final  development  and 
verification  of  concepts  for  adoption  as 
proposed  Federal  Standard  1052.  HF 
Radio  Modems. 

SUMMARY:  This  Government  funded 
testing  will  be  directed  from  the 
Institute  for  Telecommunication 
Sciences,  the  National 
Telecommunications  and  Information 
Administration's  facility  at  Boulder,  CO. 
The  National  Communications  System 
(NCS)  is  inviting  contributions  of 
proposed  FED-STD  (pFS)  1052 
prototype  equipment  for  this  test.  The 
testing  will  include  laboratory  testing  of 
the  prototypes,  followed  by  over-the-air 
testing  between  participating  vendor's 
HF  radio  systems. 

The  draft  pFS-1052  was  developed  by 
an  industry  and  Government  technical 
working  group  that  began  meeting  in 
June  1991  as  Technical  Advisory 
Committee  (TAC>-2.  Some  of  the 
participating  companies  are  encouraged 
to  participate  by  providing  prototype 
hardware  for  proof-of-concept  testing. 
They  should  make  their  intention 
known  in  writing  to  Mr.  Steve  Karty, 
National  Communications  System, 
telephone  (703)  746-8544. 

The  tests  will  be  performed  during  the 
summer  of  1993.  Prototype  equipment 
must  be  available  no  later  than  August 
15, 1993.  NCS  intends  to  finalize 
proposed  FED-STD-1052  during  the 
fourth  quarter  of  1993. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Mr.  Steve  Karty,  National 
Communications  System,  telephone 
(703) 746-S544. 

FOR  TECHNICAL  INFORMATION  CONTACT: 

Mr.  David  Peach,  Institute  for 
Telecommunication  Sciences,  Boulder, 
CO,  telephone  (303)  497-5309. 

Dated:  April  15. 1993. 
L.  M.  Bynum, 

Alternate  OSD.  Federal  Register  Liaison 

Office.  Department  of  Defense. 

[FR  Doc.  93-9181  Filed  4-19-93;  8:45  ami 
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Department  of  the  Navy 

Naval  Research  Advisory  Committaa; 
Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Naval  Research  Advisory 
Committee  Panel  on  Defense  Conversion 
will  meet  on  May  6-7. 1993.  The 
meeting  will  be  held  at  the  Office  of 
Naval  Research,  800  North  Quincy 
Street,  Arlington,  Virginia.  The  first 
session  will  commence  at  8:30  a.m.  and 
terminate  at  10  a.m.  on  May  6;  the 
second  session  will  commence  at  10 
a.m.  and  terminate  at  5  p.m.;  the  third 
session  will  commence  at  5  p.m.  and 
terminate  at  5:30  p.m.  on  May  6;  the 
fourth  session  will  commence  at  8:30 
a.m.  and  terminate  at  10:30  a.m.  on  May 
7;  and  the  fifth  session  will  commence 
at  10:30  a.m.  and  terminate  at  1  p.m.  on 
May  7,  1993.  The  first,  third,  and  fifth 
session  of  the  meeting  will  be  closed  to 
the  public.  The  second  and  fourth 
sessions  of  the  meeting  will  be  open  to 
the  public. 

The  purpose  of  the  meeting  is  to 
provide  the  Department  of  the  Navy 
with  an  assessment  of  the  current 
capability  of  the  defense  industry  to 
economically  move  into  the  commercial . 
sector,  and  assess  the  actions  necessary 
on  the  part  of  the  Department  of  the 
Navy  and  industry  to  carry  out  the 
provisions  of  the  Defense  Conversion, 
Reinvestment,  ana  Transition  Act  of 
1992. 

The  open  sessions  of  the  meeting  will 
include  briefings  and  discussions 
relating  to  Congressional  national  policy 
perspectives  of  defense  conversion, 
technology  deployment,  Department  of 
Commerce  initiatives,  and  Department 
of  Defense  perspectives  and  execution. 

The  remaining  sessions  of  the  meeting 
will  include  briefings  and  discussions 
that  contain  classified  information  that 
is  specifically  authorized  under  criteria 
established  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
order.  The  classified  and  nonclassified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  these  sessions  of  the  meeting. 
Accordingly,  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  the  first, 
third,  and  fifth  sessions  of  the  meeting 
will  be  closed  to  the  public  because  they 
will  be  concerned  with  matters  listed  in 
section  552b(c)(l)  of  title  5.  United 
States  Code. 

For  further  information  concerning 
this  meeting  contact:  Commander  R.  C. 


21298 


Federal  Regkter  /  Vol.  58,  No.  74  /  Tuesday.  April  20.  1993  /  Noticw 


Lewis.  USN,  Office  of  the  Chief  of  Naval 
Research,  800  North  Quincy  Street. 
ArHngton,  VA  22217-5000.  Teiephone 
Number:  (703)  696-4870. 

Dated:  April  12, 1993. 

MkhMlP.JtmuMl, 

LCDB,  JACC.  USN.  Federal  RegisterTJakon 
Officer. 

fFR  Doc.  93-9130  Filed  4-19-93;  8:45  am) 

MUJNQ  COOC  MW-Atr 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  Energy. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection's)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511.  44  use.  3501  et  seq.].  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  tie  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  EnerRv 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number{s};  (3) 
Current  OMB  docket  number  (if 
appUcable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g  ,  new.  revision,  extension, 
or  reinstatement;  (6)  Frequencj'  of 
collection;  (7)  Response  obligation,  i.e., 
mandator^',  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affeded 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  t»e  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
.submitting  comments  but  find  it 
difficuh  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
h<.tow  of  your  intention  to  do  so,  as  soon 


as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listad 
below.) 

AOORESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place  NVV.. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards.  (EI-73).  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 

SUPPLEMENTARY  INFORMATION:  The 
energ>'  information  collection  submitted 
to  OMB  for  review  was: 

1.  Office  of  Energy  Markets  and  End  Use 

2.  EIA-457A/H 
3. 1905-0092 

4.  Residential  Energy  Consumption 
Survey 

5.  Extension 

6.  Triaimially 

7.  Mandatory 

8.  Individuals  or  households.  State  or 
local  governments.  Businesses  or 
other  fur-profit.  Federal  agencies  or 
employees,  and  Small  businesses  or 
organizations 

9.  9,430  respondents 

10.  .333  responses 

11.  2.08  hours  per  response 

12.  6,557  hours 

13.  EIA-457A/H  collect  comprehensive 
national  and  regional  data  on  the 
consumption  of  energy  in  the 
residential  sector.  Data  are  used  for 
analysis  and  forecasting.  Housing  and 
demographic  characteristics  data  are 
collected  via  personal  interviews,  and 
consumption  and  expenditure  billing 
data  are  collected  from  the  energy 
suppliers.  Rental  agents  are  contacted 
by  telephone  to  check  on  fuels  used 
in  rental  apartments. 

Statutory  Aulhority:  Section  2(8)  of  the 
Paperwork  Reduction  Act  of  1980  (Pub.  1^ 
No.  96-511),  which  amended  Chapter  35  of 
Title  44  of  the  United  States  Code  (See  44 
U.S.C.  3506  (a)  and  (c)(1)). 

Issued  in  Washington,  DC/ April  8, 1993. 
Yvonne  M.  Bishop. 
Director,  Statistical  Standards,  Energy 
Information  Administration. 
IFR  Doc.  93-9207  Filed  4-19-93;  8:45  am) 
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Federal  Energy  Regulatory 
Commission 

Application  FUed  Vinthihe  Commlsslar 

April  14,  1993 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

0.  Type  of  Application:  Amendment 
of  Licen.se 

b.  Project  No.:  2743-022 

c.  Date  Filed:  February  1. 1993 

d.  Applicant:  Alaska  Energy  Authoritj 

e.  Name  of  Project:  Terror  Lake 

/.  Locotio/i:  The  project  is  located 
approximately  25  miles  southwest  of  the 
City  of  Kodiak.  Alaska  on  the  Terror  and 
Kizhuyak  Rivers  and  their  tributaries. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}-825(r) 

h.  Applicant  Contact:  Ala.ska  Energy 
Authority.  Attn:  Thomas  J.  Arminski. 
Permit  and  Right-of-Way  Specialist,  P.O. 
Box  190369,  701  East  Tudor  Road. 
Anchorage.  AK  99519-0869. 

J.  FERC  Contact:  Buu  T.  Nguyen,  (202) 
219-2913 

/.  Comment  Date:  May  28, 1993 

k.  Description  of  Amendment:  Alaska 
Energy  Authority  applied  for  an 
amendment  of  license  to  include  an 
additional  10-kW  hydroelectric  unit  at 
a  dam  valve  house,  in  the  project.  The 
licensee  installed  the  10-kW  unit  in 
July  1992.  to  replace  an  existing 
propane  generator  which  was 
inadequate  for  the  remote  operation  of 
a  release  valve.  The  10-kW  unit  does 
not  provide  power  into  the  project's 
transmission  system.  The  water  diverted 
to  the  unit  froin  a  discharge  conduit  is 
in  turn  discharged  into  the  Terror  River. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs;  B,  C. 
andD2. 

Standard  Paragraphs 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  385.210.  .211. 
.214.  Jn  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

c.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
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all  capital  letters  the  title 
"COMMENTS," 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDmCWS."  "NOTICE  OF 
INTENT  TO  nLE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATIONS,"  "PROTEST"  or 
"MOTION  TO  INTERVENE."  as 
applicable,  and  the  project  number  of 
the  particular  application  to  which  the 
filing  is  in  response.  Any  of  these 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
required  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  An  additional  copy  must  be 
sent  to;  The  Director.  Office  of 
Hydropower  Licensing,  Division  of 
Project  Compliance  and  Administration. 
Federal  Energy  Regulatory  Commission, 
ATTN:  HI^21,  Room  1148  UCP,  at  the 
above  address.  A  notice  of  intent, 
competing  application,  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

D2.  Agency  Comments— The 
Commission  invites  federal,  state,  and 
local  agencies  to  file  comments  on  the 
described  application.  (Agencies  may 
obtain  a  copy  of  the  application  directly 
fi-om  the  applicant.)  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  the 
Commission  will  presume  that  the 
agency  has  none.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  applicant's  representatives. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-9146  Filed  4-6-93;  8;45  ami 
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units  in  deriving  the  rates  submitted  as 
part  of  its  March  31  Filing.  In  order  to 
correct  this,  Atebama-Tennessse  is 
submitting  substitute  tariff  sheets 
which,  according  to  Alabama- 
Tennessee,  results  in  a  minor  decrease 
in  the  rates  contained  in  the  March  31 
Filing.  Alabama-Tennessee  further 
states  that  it  is  proposing  no  other 
changes  to  its  March  31  Filing  other 
than  those  relating  to  the  use  of  the 
correct  demand  units  reflected  on  the 
substitute  tariff  sheets.  In  addition  to  the 
revised  tariff  sheets,  Alabama-Tennessee 
submitted  workpapers  supporting  the 
derivation  of  the  corrected  rates  as  well 
as  an  impact  study  which,  according  to 
A14>ama-Tennessee,  was  revised  to 
reftect  the  effects  of  these  corrected  rates 
ahd  which  continues  to  show  that  no 
mitigation  is  required. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  20.  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  93-9143  Filed  4-19-93;  8:45  am) 
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field 


1.  Derricks  Craek 
•toragefieM. 

2.  Donegal  stomoe 
Md. 

3.  HoU>rool(  storage 
field. 

4.  Hunt  storage  fieW 

5.  Lanham  storage 
field. 

6.  Rockport  storage 
field. 


Looatton 


Kanawtu  County, 

WV. 
Washir>gton  County, 

PA. 
Greer»e  County,  PA. 

Karwwtw  County, 
WV. 

Kanawt«and  Put- 
nam Counties,  WV. 

Jackson,  Wirt  and 
Wood  Counties, 
WV. 


[Docket  *»o.  RP92-237-006  and  007] 

Alabama-Tennessee  Natural  Gas  Co.; 
Proposed  Change  In  FERC  Gas  Tariff 

Aprill4,1993 

Take  notice  that  Alabama-Tennessee 
Natural  Gas  Company  ( 'Alabama- 
Tennessee"),  on  April  9. 1993. 
submitted  the  following  revised  tariff 
sheets  in  order  to  make  certain 
corrections  to  the  rates  reflected  on  the 
tariff  sheets  tendered  as  part  of  its 
motion  rate  filing  on  March  31. 1993 
("March  31  Filing): 

Sub.  41$t  Revised  Sheet  No.  4 
Sub.  6th  Revised  Sheet  No.  4B 

Alabama-Tennessee  proposes  an 
effective  date  of  April  1. 1993  for  the 
revised  tariff  sheets. 

Alabama-Tennessee  states  that  it  has 
recently  come  to  its  attention  that  it 
inadvertently  used  incorrect  demand 


[Docket  No.  CP95-292-000] 

Columbia  Gas  Transmission  Corp.; 
Application 

April  14,  1993. 

Take  notice  that  on  April  8.  1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia).  1700  MacCorkle  Avenue. 
SE.,  Charieston,  West  Virginia  25314, 
filed  in  Docket -No.  CP93-292-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  authorization  to 
continue  operating  six  existing  natural 
gas  storage  fields  and  related  facilities, 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  proposes  to  continue 
operating  the  following  storage  fields  as 
presently  constituted,  and  as  reflected 
in  the  application  by  maps  and 
operating  parameters,  such  as  pressures 
and  capacities. 


Columbia  states  that  the  purpose  of 
the  application  is  to  assure  Columbia's 
ability  to  condemn  exclusive  gas  storage 
easements  under  section  7(h)  of  the 
Natural  Gas  Act,  as  amended,  and 
thereby  protect  the  integrity  of  its 
storage  fields.  Columbia  explains  that 
the  filing  results  from  a  Court's  holding 
in  Columbia  Gas  Transmission 
Corporation  v.  An  Exclusive  Gas  Storage 
Easement,  et  ai,  578  F.  Supp.  930  (N.D. 
Ohio  1983),  affirmed,  776  F.2d  125  (6th 
Cir.  1985)  that  Columbia  did  not  have 
the  right  of  eminent  domain  for  a  certain 
tract  of  land  in  one  of  its  storage  fields 
because  it  was  located  outside  the 
geographic  area  designated  on  the 
exhibit  maps  contained  in  the 
application  in  which  Columbia  obtained 
certificate  authorization  for  the  storage 
field. 

Columbia  states  that  the  initial 
activation  of  these  six  fields  occurred 
during  the  period  1940  to  1953  and,  in 
many  cases,  the  only  well  information 
available  was  old  drillers'  logs  and 
original  open  flow  rates.  Columbia 
advises  that,  therefore,  the  boundaries  of 
the  fields  initially  were  established  from 
mapped  dry  holes  and/or  production 
wells  with  minimal  open  flows, 
evaluation  of  available  drilling/ 
production  records  and  actual 
subsequent  pressure-volume  operating 
experience. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  4, 
1993.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
DC.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  if  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
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motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Columbia  to  appear  or 
be  represented  at  the  hearing. 

Loii  D.  Casbell, 

Secretary. 

(FR  Doc.  93-9142  Filed  4-19-93;  8:45  am] 

BIUJNO  COOE  triT-OI-M 

[DoclMt  No.  CP93-29 1-000] 

Mississippi  River  Transmission  Corp.; 
Request  Under  Blanitet  Authorization 

April  14. 1993. 

Take  notice  that  on  April  8, 1993. 
Mississippi  River  Transmission 
Corporation  (MRT),  9900  Clayton  Road. 
St.  Louis,  Missouri  63124,  filed  in 
Docket  No.  CP93-291-000,  a  request 
pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  add  a  delivery  point  to 
its  Rate  Schedule  CD-I  sales  contract 
with  Arkansas  Louisiana  Gas  Company 
(ALG)  under  MRT's  blanket  certificate 
issued  in  Docket  No.  CP82-489-000 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  on  file  with  the  Commission  and 
open  to  public  inspection. 

MRT  states  that  the  proposed  delivery 
point  would  serve  the  White  Oak 
Subdivision  in  Bossier  Parish,  Louisiana 
(White  Oak).  MRT  fiirther  states  that  it 
would  supply  an  estimated  102  MMBtu 
of  natural  gas  on  a  peak  day,  and  an 
estimated  1.000  MMBtu  of  natural  gas 
on  an  annual  basis  at  the  proposed 
delivery  point. 

MRT  states  that  the  additional 
quantity  of  gas  to  be  provided  through 
the  proposed  delivery  point  would  not 
result  in  an  increase  in  the  daily  or 
annual  quantities  MRT  is  authorized  to 


deliver  to  ALG.  It  is  further  stated  that 
the  deliveries  to  be  made  through  the 
proposed  point  of  delivery  would  be 
under  MRT's  currently  effective  service 
agreement  with  ALG  under  Rate 
Schedule  CD-I. 

MRT  states  that  it  provides  AUG  firm 
delivery  of  natural  gas  for  resale  under 
its  Rate  Schedule  CD-I  at  various 
delivery  points.  MRT  also  delivers  gas 
to  ALG  at  White  Oak.  MRT  further  states 
that  the  White  Oak  delivery  is 
authorized  by  an  exchange  agreement 
set  forth  as  Rate  Schedule  X-12  in 
MRT's  FERC  Gas  Tariff,  Original 
Volume  No.  2.  MRT  says  that  since  this 
exchange  agreement  is  scheduled  to 
expire  October  31, 1994,  MRT  and  ALG 
have  agreed  to  add  the  White  Oak 
delivery  point  to  ALG's  CD-I  service 
agreement  to  assure  continued  service  to 
residences  in  the  subdivision. 
Accordingly,  MRT  indicates  that  no 
additional  facilities  would  be 
constructed  to  provide  the  service 
which  is  the  subject  of  this  request. 

MRT  says  that  its  FERC  Gas  Tariff 
does  not  prohibit  the  addition  of  new 
delivery  points  and  that  it  has  su^cient 
capacity  to  accomplish  the  deliveries 
proposed  herein  without  detriment  or 
disadvantage  to  its  other  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CashelJ, 
Secretary. 
|FR  Doc.  93-9141  Filed  4-19-93;  8;45  am| 

MLUNG  COOe  S717-01-M 


(Docliet  No.  RP93-5-007] 

Northwest  Pipeline  Corp.;  Proposed 
Change  in  FERC  Gas  Tariff 

April  14, 1993. 

Take  notice  that  on  April  8, 1993, 
Northwest  Pipeline  Corporation 
("Northwest")  tendered  for  filing  and 
acceptance  the  following  tariff  sheet: 

Second  Revised  Volume  No.  1 


2nd  Substitute  Original  Sheet  No.  153-A 
First  Revised  Volume  No.  1-A 

Substitute  First  Revised  Sheet  No.  422-A 
2nd  Substitute  Fifth  Revised  Sheet  No.  601 
2nd  Substitute  Fifth  Revised  Sheet  No.  602 

Northwest  states  tliat  the  purpose  of 
this  filing  is  to  update  its  Index  of 
Shippers  and  Fuel  Reimbursement  tariff 
provisions  as  required  by  the 
Commission's  motion  rate  filing  order  in 
the  referenced  dockets  issued  on  March 
26, 1993. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April  21,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casheil, 
Secretary. 
(FR  Doc.  93-9145  Filed  4-6-93;  8:45  ami 

BILLING  CODC  (TtT-OI-M 


[Docket  No.  RP92-1 20-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Informal  Settlement  Conference 

April  14, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  April 
22, 1993,  at  10  a.m.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street,  NE.,  Washington,  DC,  for 
the  purpose  of  discussing  the  proposed 
stipulation  and  agreement  in  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Joanne  Leveque  at  (202)  208-5705. 
Lois  D.  CasheU. 
Secretary. 
[FR  Doc.  93-9139  Filed  4-19-93;  8:45  am] 

BiLUNG  COOE  C717-01-M 
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[Doefc«l  No.  TM93-6-17-000] 

Texa«  Eastern  Transmission  Corp. 
Proposed  Changes  in  FERC  Gas  Tariff 

April  14. 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  12. 1993  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  following  tariff  sheet: 

62nd  Revised  Sheet  No.  50.2 

Texas  Eastern  states  that  this  sheet  is 
being  filed  pursuant  to  Section  4.F  of 
Texas  Eastern's  Rate  Schedules  SS-2 
and  SS-3  to  flow  through  a  change  in 
CNG  Transmission  Corporation's  (CNG) 
Rate  Schedule  GSS  rate  which  underlies 
the  rates  for  Texas  Eastern's  Rate 
Schedules  SS-2  and  SS-3. 

Texas  Eastern  states  that  on  March  25. 
1993  CNG  made  a  tariff  filing  in  Docket 
Nos.  TQ93-3-22-000  which  reduces  the 
Rate  Schedule  GSS  Storage  Demand  rate 
effective  April  1, 1993. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  April  1, 1993. 

Copies  of  the  filing  were  served  on 
Texas  Eastern's  jurisdictional  customers 
and  interested  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  April  21. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cachell. 
Secretary. 
IFR  Doc.  93-9140  Filed  4-19-93;  8:45  am] 

BHJJNO  COOE  C717-01-H 


(Docket  No.  TQ93-6-1 7-000) 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  15, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  April  8. 1993  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fifth  Revised  Volume  No.  1.  six  copies 
of  the  tariff  sheets  listed  in  appendix  A 
to  the  filing. 


The  proposed  effective  date  of  these 
revised  tariff  sheets  is  April  1, 1993. 

Texas  Eastern  states  that  these  tariff 
sheets  reflect  a  decrease  of  $0.524/dth  in 
the  demand  component  of  sales  rates. 
Texas  Eastern  states  that  the  basis  of  the 
proposed  demand  rate  reduction  is  the 
expiration  of  gas  purchase  contracts 
between  Texas  Eastern  and  ProGas 
Limited  (ProGas)  dated  November  1 . 
1986  and  November  3, 1986.  Texas 
Eastern  states  that  the  contracts  expired 
April  1. 1993.  and  Texas  Eastern 
proposes  hereby  to  flow  through  to  its 
sales  customers  this  reduction  in 
demand  rates  concurrently  with  the 
elimination  of  Texas  Eastern's 
obUgation  to  make  payments  to  ProGas. 
Texas  Eastern  states  that  the  proposed 
reduction  in  rates  herein  would  result  in 
the  flow  through  of  a  savings  to  Texas 
Eastern's  sales  customers  of 
approximately  $1  million  per  month. 
Texas  Eastern  states  that  the  monthly 
savings  accrues  not  only  to  customers 
making  fixed  monthly  demand 
payments  to  Texas  Eastern,  but  also  to 
small  customers  paying  one-part  rates 
based  upon  the  reduced  imputed 
demand  component  of  such  one-part 
rates. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
from  Texas  Eastern,  and  all  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
April  21. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lob  D.  Cashell, 

Secretary. 

IFR  Doc.  93-9144  Filed  4-19-93;  8:45  am] 

MUJNO  CODE  wrn-t^-m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-461fr-1] 

Clean  Air  Act  Advisory  Committee; 
Special  Meeting  Cancellation 

SUMMARY:  On  April  6. 1993.  the  U.S. 
Environmental  Protection  Agency  (EPA) 
gave  notice  of  a  special  meeting  of  the 
Subcommittee  on  Early  Reductions  and 
Pollution  Prevention  of  the  Clean  Air 
Act  Advisory  Committee  (58  FR  17892). 
OPEN  MEETING  DATE:  Notice  is  hereby 
given  that  the  meeting  scheduled  for 
April  22  and  23. 1993  froni  9  a.m.  to  4 
p.m.  at  the  Carolina  Inn.  211  Piltsboro 
Avenue.  Chapel  Hill.  North  Carolina  is 
canceled.  The  meeting  will  not  be 
rescheduled. 

FOR  FURTHER  INFORMATION  concerning 
the  cancellation  of  this  special  meeting 
of  the  CAAAC.  please  contact  Dr.  Jane 
Caldwell-Kenkel,  Office  of  Air  Quality 
Planning  and  Standards.  U.S.  EPA  (919) 
541-0328.  FAX  (919)  541-4028.  or  by 
mail  at  US  EPA.  Office  of  Air  Quality 
Planning  and  Standards.  MD-13. 
Research  Triangle  Park.  North  Carolina 
27711. 

Dated:  April  16. 1993. 
Michael  H.  Shapiro. 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

IFR  Doc.  93-9333  Filed  4-19-93;  8:45  am] 
BtUJ^4G  CODE  I 


[FRL  4615-4] 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the 
Management  Committee  of  the  Gulf  of 
Mexico  Program. 


SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  on  April  27-28.  1993  at  the 
Pontchartrain  Hotel  in  New  Orieans. 
Louisiana. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  Douglas  Lipka,  Acting  Director.  Gulf 
of  Mexico  Program  Office.  Building 
1103.  John  C.  Stennis  Space  Center, 
Stennis  Space  Center.  MS  39529-6000. 
at  (601)  688-3726. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held  on 
April  27-28. 1993.  at  the  Pontchartrain 
Hotel  in  New  Orleans.  Louisiana  from 
8:30  a.m.  to  5  p.m.  on  April  27  and  from 
8:30  a.m.  to  12  noon  on  April  28. 
Agenda  items  will  include:  Issue 
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committee  co-chair  and 

membership   appointments;   Success 

in    '93    proposed   project   awards; 

site   selection    for  1994-95 

Symposium;  Gulf  of  Mexico  Business 

Council;  Gulf  of  Mexico  Program  Office 

proposed  Interagency  Associate  Director 

roles;  FY94  planning;  Public  Health 

Action  Agenda  outreach;  and  Five  Year 

Strategy.  The  meeting  is  open  to  the 

pubhc. 

Tudor  L.  Davies, 

Acting  Assistance  Administrator,  Office  of 

Water 

IFR  Doc.  93-9196  Filed  4-19-93;  8:45  ami 

BtUJNQ  COM  KaO-SO-M 

[OPPTS-44597;  FRL-4582-3] 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on 
pentabromodiphenyl  oxide  (CAS  No. 
32534-81-9).  submitted  pursuant  to  a 
final  test  rule.  Test  data  were  also 
submitted  on  4-vinylcyclohexene  (4- 
VCH)  (CAS  No.  100-40-3)  pursuant  to 
a  testing  consent  order.  All  test  data 
were  submitted  under  the  Toxic 
Substances  Control  Act  (TSCA). 
PubUcation  of  this  notice  is  in 
compliance  with  section  4(d)  of  TSCA. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  rm.  E-543B.  401  M  St.,  SW., 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPl£MENTARY  INFORMATION:  Section 
4(d)  of  TSCA  requires  EPA  to  publish  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received.  Under  40  CFR  790.60.  all 
TSCA  section  4  consent  orders  must 
contain  a  statement  that  results  of 
testing  conducted  pursuant  to  these 
testing  consent  orders  will  be 
announced  to  the  public  in  accordance 
with  section  4(d). 

I.  Test  Data  Submissions 

Test  data  for  pentabromodiphenyl 
oxide  were  submitted  by  the  Great  Lakes 
Chemical  Corporation  and  Ameribrom, 
Inc..  pursuant  to  a  test  rule  at  40  CFR 
part  766.  They  were  received  by  EPA  on 
March  24, 1993.  These  submissions 
describe  the  analytical  protocol  for  the 


determination  of  polybrominated 
dibenzo-p-dioxins  and  dibenzofurans  by 
high-resolution  gas  chromatography/ 
medium  high-resolution  mass 

spectrometry. 

Test  data  for  4-VCH  were  submitted 
by  the  Chemical  Manufacturers 
Association  Butadiene  Panel  on  behalf 
of  the  test  sponsors  and  pursuant  to  a 
testing  consent  order  at  40  CFR 
799.5000.  They  were  received  by  EPA 
on  March  22. 1993.  The  submission 
describes  the  partition  coefficients  of  4- 
VCH  and  metabolites.  This  chemical  is 
used  as  an  intermediate  in  the 
manufacture  of  4-vinylcyclohexene 
mono-  and  diepoxides.  which  are  used 
to  make  epoxy  resins,  polyesters, 
coatings,  and  plastics;  and  may  also  be 
used  in  the  manufacture  of  flame 
retardants,  insecticides,  plasticizers,  and 
antioxidants. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

II.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
44597).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m.. 
Monday  through  Friday,  except  legal 
holidays,  in  the  NonconBdential 
Information  Center  (NCIC),  also  known 
as.  TSCA  Public  Docket  Office,  rm.  ET- 
G102.  401  M  St..  SW.,  Washington,  DC 
20460. 

Authority:  15  U.S.C.  2603. 
Dated:  April  12. 1993. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

IFR  Doc.  93-9192  Filed  4-19-93;  8:45  am] 
BttJjNO  cooe  wao-so-f 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Inter-American 
Freight  Conference,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 


Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-009648A-060 

Title:  Inter-American  Freight 
Conference 

Parties:  Empresa  de  Navegacao, 
Ahanca  S.A.,  Frota  Amazonica  S.A.. 
Columbus  Line,  TransroU/Sea-Land 
Joint  Service,  A.  Bottacchi  S.A.  de 
Navegacion  C.F.I.e  I.  Crowley  American 
Transport.  Inc.,  A/S  Ivarans  Rederi  d/b/ 
a  Ivaran  Lines,  Companhia  Maritime 
Nacional,  Companhia  de  Navegacao 
Lloyd  Brasileiro,  Companhia  de 
Navegacao  Maritime  Netumar.  Empresa 
Lineas  Maritimas  Argentines 

Synopsis:  The  proposed  amendment 
modifies  the  Agreement's  voting 
procedures  on  actions  taken  at  meetings 
held  by  the  members.  It  also  expands 
the  space  chartering  and  sailing 
authority  to  sections  B  and  D  of  the 
Agreement. 

Agreement  No.:  202-010689-054 

Title:  Transpacific  Westbound  Rate 
Agreement 

Parties:  American  President  Lines, 
Ltd.,  Hapag  Lloyd  AG.  Kawasaki  Kisen 
Kaisha.  Ltd..  A.P.  MoUer-Maersk  Line. 
Mitsui  O.S.K.  Lines,  Ltd..  Neptune 
Orient  Lines,  Ltd.,  Nippon  Yusen 
Kaisha.  Ltd.,  Orient  Overseas  Container 
Line,  Inc.,  Sea-Land  Service.  Inc. 

Synopsis:  The  proposed  amendment 
revises  the  rules  governing  independent 
action. 

Dated:  April  14. 1993. 
By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  93-9131  Filed  4-19-93;  8:45  amj 

BtUJNO  COOE  C730-01-II 


FEDERAL  TRADE  COMMISSION 
[RIe  No.  922  3056] 

Gracewood  Fruit  Company;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  require. 
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among  other  things,  a  Florida 
corporation  to  have  competent  and 
reliable  scientific  evidence  to 
substantiate  future  claims  that  eating 
normal  quantities  of  grapefruit  provides 
a  variety  of  health  benefits,  such  as 
reducing  serum  cholesterol  and  the  risk 
of  stroke,  heart  attack,  and  several  types 
of  cancer.  Also,  the  respondent  would 
be  prohibited  from  misrepresenting  any 
test  or  study  in  connection  with  the 
marketing  of  any  food. 
DATES:  Comments  must  be  received  on 
or  before  June  21. 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATKM  COffTACT: 
Lee  Peeler  or  Anne  Maher.  FTC/S-4002, 
6th  St.  &  Pa.  Ave..  NW..  Washington.  DC 
20580.  (202)  326-3090  or  326-2987. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

In  Matter  of  Cracewood  Fruit  Company,  a 
corporation. 

The  Federal  Trade  Commission  has 
initiated  an  investigation  of  certain  acts 
and  practices  of  Cracewood  Fruit 
Company,  a  corporation  ("Cracewood" 
or  "proposed  respondent")  and  it  now 
appearing  that  proposed  respondent  is 
willing  to  enter  into  an  agreement  to 
cease  and  desist  from  the  use  of  certain 
acts  and  practices  being  investigated. 

It  is  hereby  agreed.  By  and  between 
Cracewood,  by  its  duly  authorized 
officer,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Cracewood  is 
a  corporation  organized,  existing,  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  Florida,  with  its 
offices  and  principal  place  of  business 
located  at  1626-90th  Avenue,  City  of 
Vero  Beadi,  State  of  Florida. 

2.  Proposed  respondent  admits  all 
jurisdictional  facts  set  forth  in  the  draft 
complaint  here  attached. 


3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  rights  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become 
part  of  the  public  record  in  the 
proceedings  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it.  together  with  the  draft  of 
the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 

a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
the  agreement  and  so  notify  tne 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate  and  serve  its  complaint  (in 
such  form  as  the  circumstances  may 
require)  and  decision,  in  disposition  of 
the  proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  the  proposed 
respondent  that  the  law  has  been 
violated  as  has  been  alleged  in  the 
attached  draft  complaint,  or  that  the 
facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  the 
proposed  respondent.  (1)  Issue  its 
complaint  corresponding  in  form  and 
substance  with  the  draft  of  the 
complaint  here  attached  and  its  decision 
containing  the  following  order  to  cease 
and  desist  in  disposition  of  the 
proceeding  and  (2)  make  information 
public  in  respect  thereto.  When  so 
entered,  the  order  to  cease  and  desist 
shall  have  the  same  force  and  effect  and 
may  be  altered,  modified  or  set  aside  in 
the  same  manner  and  within  the  same 
time  provided  by  statute  for  other 
orders.  The  order  shall  become  final 
upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  proposed  respondent's  address  as 
stated  in  this  agreement  shall  constitute 
service.  Proposed  respondent  waives 
any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may 


be  used  in  construing  the  terms  of  the 
order,  and  no  agreement,  understanding, 
representation  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  purposes  of  this  Order  the 
"Physicians'  Health  Study"  means  the 
study  by  Gaziano.  Manson,  Ridker, 
Buring,  Hennekens.  Beta  Carotene 
Therapy  for  Chronic  Stable  Angina, 
reported  in  abstract  before  the 
November  12-15  1990  convention  of  the 
American  Heart  Association. 

For  purposes  of  this  Order  the 
"University  of  Florida  Studies"  means 
the  studies  reported  as  Cerda,  Robbins, 
Burgin,  Baumgartner.  Rice,  The  Effects 
of  Grapefruit  Pectin  on  Patients  at  Risk 
for  Coronary  Heart  Disease  Without 
Altering  Diet  or  Lifestyle,  11  Clinical 
Cardiology  589  (1988);  Cerda,  The  Role 
of  Grapefruit  Pectin  in  Health  and 
Disease,  99  Transactions  Am.  Clinical 
and  Climatological  A.  203  (1987); 
Baeky.  Cerda,  Burgin,  Robbins,  Rice, 
Baumgartner.  Grapefruit  Pectin  Inhibits 
Hypercholesterolemia  and 
Atherosclerosis  in  Miniature  Swine,  11 
Clinical  Cardiology  595  (1988); 
Normann,  Cerda,  Burgin,  Robbins. 
Sullivan.  Grapeft^it  Pectin  Inhibits 
Atherosclerosis  in  Microswine  with 
Prolonged  Hypercholesterolemia,  5(5) 
FASEBJ  A1252,  #5112  (1991);  and 
Sullivan,  Cerda.  Burgin.  Robbins. 
Normann,  Grapefruit  Pectin  Reduces 
Plasma  Total  Cholesterol,  LDL 
Cholesterol,  and  Retards  Atherosclerosis 
in  Microswine  with  Prolonged 
Hypercholesteremia,  39(2)  Clinical  Res. 
656A  (1991). 

I 

It  is  Ordered.  That  respondent 
Cracewood  Fruit  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  food  in  or 
affecting  commerce,  as  "commerce"  and 
"food"  are  defined  in  the  Federal  Trade 
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Commission  Act.  do  forthwith  cease  aad 
desist  from  representing,  in.  any  manner, 
directly  or  by  implication,  that: 

A.  Eating  normal  quantities  of 
grapefruit  significantly  lowers  senim 
cholesterol  or  low  density  lipoproteins 
CLDL'): 

B.  Eating  normal  quantitiesof 
grapefruit  significantly  helps  keep 
arteries  free  of  cholesterol  plaque; 

C.  Eating  normal  quantities  of 
grapefruit  signiRcantly  reduces  the  risk 
of  stroke  or  heart  attack  for  consumers: 

D.  Eating  normal  quantities  of 
grapefruit  significantly  loweis  the  risk 
of  cancers  of  the  mouth,  throat, 
stomach,  lungs,  colon  or  esophagus;  or 

E.  Eating  any  fruit  has  a  favorable 
impact  on  any  physiological  function  or 
risk  factor  for  a  disease,  or  any  other 
health  benefit; 

unless  at  the  time  of  making  such 
Tt-presentation,  respondent  possesses 
and  relies  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation:  provided,  however,  that 
any  such  representation  that  is 
speciHcally  permitted  in  labeling  for 
such  food  product  by  regulations 
promulgated  by  the  Food  and  Drug 
Administration  pursuant  to  the 
Nutrition  Labeling  and  Education  Act  of 
1990  will  be  deemed  to  have  a 
reasonable  basis  as  required  by  this 
paragraph.  For  pxuposes  of  this  Order, 
"competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
rt«Iiable  results. 

U. 

It  is  further  ordered.  That  respondent 
Gracewood  Fruit  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  food  in  or 
affecting  commerce,  as  "commerce"  and 
"food"  are  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 

A.  The  University  of  Florida  Studies 
demonstrate  that  sating  normal 
quantities  of  grapefruit  significantly 
lowers  both  serum  cholesterol  and  low 
density  lipoproteins  ("LDL"); 

B.  The  Universityof  Florida  Studies 
demonstrate  that  eating  normal 
quantities  of  grapefruit  significantly 


helps  keep  arteries  free  of  cholesterol 
plaque; 

C.  The  Physicians'  Health.  Stvidy 
demonstrates  that  eating  normal 
quantities  of  grapefruit  reduces  by  one 
half  the  risk  of  stroke  and  heart  attack 
for  consumers  with  previous 
cardiovascular  problems. 

HI. 

His  further  ordered,  That  respondent 
Gracewood  Fruit  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  offlcers,  agents,  representatives 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with 
advertising,  promotion,  offering  for  sale, 
sale  or  distribution  of  any  food  in  or 
affecting  commerce,  as  "commerce"  and 
"food"  are  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  the 
existence,  contents,  validity,  results, 
conclusions  or  interpretations  of  any 
test  or  study. 

IV. 

It  is  further  ordered,  That  for  five  (5) 
years  after  the  last  date  of  last 
dissemination  of  any  representation 
covered  by  this  Order,  respondent,  or  its 
successor^  and  assigns,  shall  maintain 
and  upon  request  make  available  to  the 
Federal  Trade  Commission  for 
inspection  and  copying: 

A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation; 
and 

B.  All  test  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in  its 
possession  or  control  that  contradict, 
qualify,  or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

V. 

It  is  further  ordered,  That  respondent 
shall  distribute  a  copy  of  this  Order  to 
each  of  its  operating  divisions,  to  each 
of  its  managerial  employees,  and  to  each 
of  its  officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation  or 
placement  of  advertising  or  other 
material  covered  by  this  Order  and  shall 
secure  from  such  person  a  signed 
statement  acknowledging  receipt  of  this 
Order. 

VI. 

It  is  further  ordered,  T/iaf  respondent 
shall  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporation  such  as 
dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 


dissolution  of  subsidiaries  or  any  other 
change  in  the  corporation  which  may 
affect  compliance  obligations  arising  out 
of  this  order. 

vn. 

It  is  further  ordered.  That  respondent 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  Onier  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  the  requirements  of  this 
Order. 

Analysis  of  Consent  Order  To  Aid 
Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  final 
approval,  to  a  proposed  consent  order 
from  Gracewood  Fruit  Company 
(Gracewood),  a  Florida  corporation. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action,  or  make  final 
the  agreement's  proposed  order. 

According  to  tne  proposed  complaint 
this  matter  concerns  two  advertisements 
for  Gracewood's  grapefruit  that  discuss 
the  health  benefits  of  eating  grapefruit. 
Claims  as  to  specific  health  benefits  are 
made  in  the  context  of  advertisements 
that  make  unqualified  statements 
regarding  pool  health  and  health 
benefits. 

The  Commission's  proposed 
complaint  alleges  that  Gracewood's 
advertising  made  fbur  unsubstantiated 
claims:  (1)  That  eating  normal  quantities 
of  grapefruit  significantly  lowers  both 
serum  cholesterol  and  low  density 
lipoproteins  ("LDL");  (2)  that  eating 
normal  quantities  of  grapefhiit 
significantly  helps  keep  arteries  free  of 
cholesterol  plaque;  (3)  that  eating 
normal  quantities  of  grapefruit  reduces 
by  one  half  the  risk  of  stroke  and  heart 
attack  for  consumers  with  previous 
cardiovascular  problems,  and  (4)  that 
eating  normal  quantities  of  grapefruit 
significantly  lowera  the  risk  of  cancers 
of  the  mouth,  throaty  stomach,  lungs, 
colon  and  esophagus.  According  to  the 
complaint,  Gracewood  falsely 
represented  that  these  claims  were 
supported  by  a  reasonable  basis. 

Tne  proposed  complaint  further 
charges  that  Gracewood  falsely 
represented  that  specified  University  of 
Florida  studies  demonstrate  that  eating 
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normal  quantities  of  grapefruit 
significantly  lowers  both  serum 
cholesterol  and  LDLs.  In  fact,  the 
proposed  complaint  alleges,  this  is  not 
true  because,  among  other  reasons,  the 
studies  were  based  on  clinical  trials 
conducted  with  concentrated  pectin 
with  a  higher  ratio  of  soluble  to 
insoluble  fiber  than  that  found  in 
unconcentrated  grapefruit  pectin,  with 
pectin  levels  higher  than  those  found  in 
a  grapefruit,  and  upon  individuals  with 
elevated  cholesterol  levels.  In  addition, 
the  proposed  complaint  charges  that 
Gracewood  falsely  represented  that  the 
University  of  Florida  studies 
demonstrate  that  eating  normal 
quantities  of  grapefruit  significantly 
helps  keep  arteries  free  of  cholesterol 
plaque.  In  fact,  the  proposed  complaint 
alleges,  this  is  not  true  because,  among 
other  reasons,  the  University  of  Florida 
Studies  were  based  on  clinical  trials 
conducted  on  pigs  fed  a  very  high  fat 
diet,  and  given  very  high  levels  of 
pectin. 

Finally,  the  proposed  complaint 
charges  that  Gracewood  falsely 
represented  that  the  Rhysicians'  Health 
Study  demonstrates  that  eating  normal 
quantities  of  grapefruit  reduces  by  one 
half  the  risk  of  stroke  and  heart  attack 
for  consumers  with  previous 
cardiovascular  problems.  In  reality,  the 
proposed  complaint  alleges,  this  is  not 
true  because,  among  other  reasons,  the 
subjects  in  the  Physicians'  Health  Study 
consumed  substantially  higher  levels  of 
beta  carotene  than  those  found  in  a 
grapefruit. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
Gracewood  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  consent  order 
prevents  Gracewood  from  making  the 
following  four  claims  in  any  advertising 
for  any  food,  unless  the  claim  is 
substantiated  by  competent  and  reliable 
scientific  evidence:  (1)  That  eating 
normal  quantities  of  grapefruit 
significantly  lowers  serum  cholesterol 
or  LDLs;  (2)  that  eating  normal 
quantities  of  grapefruit  significantly 
helps  keep  arteries  free  of  cholesterol 
plaque;  (3)  that  eating  normal  quantities 
of  grapefruit  significantly  reduces  the 
risk  of  stroke  or  heart  attack  for 
consumers;  and  (4)  that  eating  normal 
quantities  of  grapefruit  significantly 
lowers  the  risk  of  cancers  of  the  mouth, 
throat,  stomach,  lungs,  colon,  or 
esophagus.  The  substantiation  provision 
also  contains  a  fencing-in  provision  that 
prevents  Gracewood  from  claiming  that 
eating  any  fruit  has  a  favorable  impact 
on  any  physiologic  function  or  risk 
factor  for  a  disease,  or  any  other  health 


benefit,  without  having  a  reasonable 
basis  for  the  claim.  The  proposed  order 
provides  a  safe  harbor  for  claims  that  are 
specifically  permitted  in  labeling  by  the 
Food  and  Drug  Administration  under 
the  Nutrition  Labeling  and  Education 
Act  of  1990  will  be  deemed  to  have  a 
reasonable  basis  under  the  order. 

Part  n  of  the  proposed  consent  order 
requires  that  Gracewood  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  with 
respect  to  any  food:  (1)  That  specified 
University  of  Florida  studies 
demonstrate  that  eating  normal 
quantities  of  grape&nit  significantly 
lowers  both  serum  cholesterol  and  low 
density  lipoproteins  ("LDL");  (2)  that 
the  University  of  Florida  studies 
demonstrate  that  eating  normal 
quantities  of  grapeft^it  significantly 
helps  keep  arteries  free  of  cholesterol 
plaque;  and  (3)  the  Physicians'  Health 
Study  demonstrates  that  eating  normal 
quantities  of  grapeftiiit  reduces  by  one 
half  the  risk  of  stroke  and  heart  attack 
for  consumers  with  previous 
cardiovascular  problems. 

The  final  substantive  provision  of  the 
order  prevents  Gracewood  from 
misrepresenting  in  any  way.  with 
respect  to  any  food,  the  existence, 
contents,  validity,  results,  conclusions 
or  interpretations  of  any  test  or  study. 

Under  the  proposed  order  Gracewood 
must  also  maintain  materials  relied 
upon  to  substantiate  the  claims  covered 
by  the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials,  to 
notify  the  Commission  of  any  changes 
in  corporate  structure  that  might  affect 
compliance  with  the  order,  and  to  file 
one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  Qark, 
Secretary. 
[FR  Doc.  93-9189  Filed  4-19-93;  8:45  ami 

BiLUNC  CODE  t7SO-01-M 


[Filt  No.  902-3394] 

The  Right  Start,  Inc.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  To 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION;  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 


agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  California-based 
mail-order  company,  and  its  president, 
from  making  false  and  unsubstantiated 
advertising  claims  in  the  future 
regarding  the  "Air  Purifier."  a  small 
electric  air  filter,  and  the  "Travel  Tray." 
a  foam  board  tray  that  is  used  to  hold 
children's  snacks  and  toys  when  they 
are  riding  in  an  automobile. 

DATES:  Comments  must  be  received  on 
or  before  June  21, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159.  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker.  Chicago  Regional  Office. 
Federal  Trade  Commission.  55  East 
Monroe  Street,  suite  1437.  Chicago. 
Illinois  60603,  (312)  353-8156. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721.  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will  , 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Cease  and  Desist 

The  Right  Start,  Inc..  a  corporation,  and 
Stanley  M.  Fridstein,  individually  and  as  an 
officer  of  said  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  The  Right 
Start,  Inc.  ("Right  Start"),  a  corporation, 
and  Stanley  M.  Fridstein,  individually 
and  as  an  officer  of  said  corporation 
("proposed  respondents"),  and  it  now 
appearing  that  the  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
Right  Start  and  Stanley  M.  Fridstein. 
and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Proposed  respondent  Right  Start  is 
a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  State  of  California,  with 
its  office  and  principal  place  of  business 
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located  at  5334  Sterling  Center  Ehive, 
Thousand  Oaks,  California  91361. 

2.  Proposed  respondent  Stanley  M. 
Fridstein  is  an  ofBcer  of  Right  Start. 
Individually  or  in  concert  with  others 
he  formulates,  directs  and  controls  the 
acts  and  practices  of  the  corporate 
respondeat,  including  the  acts  and 
practices  alleged  in  the  draft  of  the 
complaint  attached  hereto.  His  principal 
office  or  place  of  business  is  the  same 

as  that  of  the  corporate  respondent. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  attached  here'o. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  Hndings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
L.r  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
10  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft 
of  the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 
a  period  of  sixty  (80)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  iJBCts,  other  than  the  jurisdictional 
facts,  or  of  violations  of  law  as  alleged 
in  the  draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  the  complaint  hero 
attached  and  its  decision  containing  the 
following  order  to  cease  and  dt^sist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  re&pect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 


force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  thasame  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  tinal  upon  sarvica 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  imderstand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fiiHy  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  is  ordered.  That  respondents  Right 
Start,  a  corporation,  its  successors  and 
assigns,  and  its  officers,  and  Stanley  M. 
Fridstein,  individually  and  as  an  officer 
of  said  corporation,  and  respondents' 
agents,  representatives  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
o^ering  for  sale,  sale,  or  distribution  of 
any  air  fdtering  device,  in  or  affecting 
commerce,  as  "commeroe"  is  defined  in 
the  Federal  Trade  Commission  Act,  do 
forthwith  cease  and  desist  from' 
representing,  in  any  manner,  directly  or 
by  implication,  that  use  of  any  such 
product  can:  (1)  Reduce  the  risk  of 
bacterial  infection,  or  (2)  alleviate, 
prevent  or  cure  respiratory  problems, 
unless  such  representation  is  true  and, 
at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 
professionals  in  the  relevant  area,  that 
has  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 


accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

U 

It  is  further  ordered,  That  respondents 
Right  Start,  a  corporation,  its  successors 
and  assigns,  and  its  ofHcers,  and  Stanley 
M.  Fridstein,  individually  and  as  an 
ofHcer  of  said  corporation,  and 
respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale,  or 
distribution  of  any  product,  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  imphcation,  that  such 
product  has  been  recommended, 
approved  or  endorsed  by  a  person, 
group,  or  public  or  private  organization 
that  is  an  expert  with  respect  to  the 
endorsement  message  unless  the 
recommendation,  approval  or 
endorsement  is  supported  by  an 
objective  and  valid  evaluation  or  test  of 
tlie  product  conducted  by  persons 
qualified  to  do  so,  using  procedures 
generally  accepted  by  experts  in  the 
science  or  profession  to  yield  accurate 
and  reliable  results. 

in 

ft  is  further  ordered.  That  for  three  (3) 
years  after  the  date  of  the  last 
dissemination  of  any  representations 
covered  by  this  Order,  respondents,  or 
their  successors  and  assigns,  shall 
maintain  in  written  form  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  that  come  into  their 
possession  from  a  vendor  or  any  other 
source  and  that  were  relied  upon  in 
disseminating  such  representation;  and, 

B.  All  materials,  tests,  reports,  studies, 
surveys,  demonstrations  or  other 
evidence  which  come  into  their 
possession  or  control  from  a  vendor  or 
any  other  source  that  contradict,  qualify, 
or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  from  consumers. 

rv 

It  is  further  ordered,  That  respondents 
shall,  within  thirty  (30)  days  after  the 
date  of  service  upon  them  of  this  Order, 
and  for  three  (3)  years  thereafter, 
distribute  a  copy  of  this  Order  to  each 
current  and  future  officer,  employee, 
agent  and/or  representative  engaged  in 
the  preparation  or  placement  of 
advertising  or  other  promotional 
materials  covered  by  this  Order  and 


shall  obtain  from  each  such  person  a 
signed  statement  acknowledging  receipt 
of  the  Order. 
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It  is  farther  ordered.  That  respondents 
and  their  successors  and  assigns  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emerger^ce  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  affect 
compliance  obligations  arising  under 
this  Order  and  that  respondents  shall 
require,  as  a  condition  precedent  to  the 
closing  of  any  sale  or  other  disposition 
of  all  ore  substantial  part  of  their  assets, 
that  the  acquiring  party  file  with  the 
CommisBion,  prior  to  the  closing  of  such 
scle  or  other  disposition,  a  written 
agreement  to  be  bound  by  the  provisions 
of  the  Older. 

VI 

It  isfwther  ordered.  That  for  a  period 
of  five  (5)  years  from  the  date  of  service 
of  this  Oder,  the  individual  respondent 
named  herein  shall  promptly  notify  the 
Commission  in  the  event  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  each  affiliation 
with  a  new  business  or  employnlent, 
each  such  notice  to  include  the 
individual  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  which 
said  respondent  is  newly  engaged  as 
well  as  a  description  of  said 
respondent's  duties  and  responsibilities 
in  connottion  with  the  business  or 
employnent. 

VII 

It  is  further  ordered.  That  respondents 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  Order,  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  ajid  form  in  which  they  have 
complied  witli  the  requirements  of  this 
Order. 

Analysis  bf  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  Consent  Order 
from  The  Right  Start,  Inc..  a  California 
corporation  with  its  principal  place  of 
business  in  California,  and  Stanley  M. 
Fridstein,  individually  and  as  an  officer 
ofThe  Right  Start,  Inc..  (the 
"respondents"). 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 


(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  claims  made  for 
respondents'  Air  Purifier  and  Travel 
Tray.  The  Complaint  accompanying  the 
proposed  Consent  Order  alleges,  in  part, 
that  the  respondents  engaged  in  unfair 
or  deceptive  acts  or  practices  in 
violation  of  section  5  of  the  Federal 
Trade  Commission  Act.  According  to 
the  Complaint,  the  respondents 
represented  that  the  Air  Purifier  is 
recommended  by  Good  Housekeeping 
magazine  as  an  effective  product  for 
removing  allergens  from  the  eir.  that  use 
of  the  Air  Purifier  can  significantly 
reduce  a  child's  risk  of  bacterial 
infection,  and  that  the  negative  ions  the 
Air  Purifier  emits  alleviate  respiratory 
problems.  The  Complaint  further  alleges 
the  respondents  represented  that  the 
Travel  Tray  has  been  evaluated  by  the 
Consumer  Product  Safety  Commission 
and  found  to  be  safe  for  use  in 
automobiles  for  children  18  months  and 
older. 

The  Complaint  alleges  that  these 
various  representations  are  false  and 
misleading  in  violation  of  section  5  of 
the  FTC  Act.  In  addition,  the  Complaint 
alleges  that  the  efficacy  claims  regarding 
the  Air  Purifier  are  unsubstantiated. 

The  Consent  Order  contains 
provisions  designed  to  prevent  the 
respondents  firom  engaging  in  similar 
allegedly  illegal  acts  and  practices  in  the 
future. 

Specifically,  Provision  I  of  the  Order 
prohibits  the  representations  that  use  of 
any  air  filtering  device  can  reduce  the 
risk  of  bacterial  infection  or  alleviate, 
prevent  or  cure  respiratory  problems 
unless  such  results  can  be  substantiated 
by  competent  and  reliable  scientific 
evidence. 

Provision  II  of  the  Order  prohibits 
representations  that  any  product  has 
been  approved  or  endorsed  by  any 
individual  or  organization  that  is  an 
expert  with  respect  to  the  endorsement 
message  unless  the  endorsement  is 
supported  by  an  objective  and  valid 
evaluation  or  lest  of  the  product 
conducted  by  persons  qualified  to  do  so. 

Provision  III  of  the  Order  is  a 
recordkeeping  requirement  for 
substantiation  of  claims  and 
representations. 

Provision  IV  of  the  Order  requires  that 
the  Order  be  distributed  to  all  personnel 


engaged  in  the  preparation  of 
advertisements. 

Provisions  V  and  VI  of  the  Order 
require  the  corporate  and  individual 
respondents  to  provide  the  FTC  with 
notification  of  dianges  in  business 
affiliations  and  structure  as  may  be 
necessary  to  insure  compliance  with  the 
Order. 

Provisions  VII  of  the  Order  requires 
the  respondents  to  file  compliance 
reports  with  the  FTC. 
Donald  S.  Qark, 
Secretary. 

IFR  Doc.  93-9187  Filed  4-19-93,  8:45  am) 
BtUMQ  COCE  (TW-OI-II 


[File  No.  902  3273] 

The  Sharper  Image  Corporation,  et  al; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  the  consent 
agreement,  accepted  subjecl  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  San  Francisco- 
based  retail  chain  and  mail  order 
company  and  its  president  from  making 
false  or  unsubstantiated  advertising 
claims  for  a  telephone  tap  detector,  an 
exercise  device,  and  an  antifaligue 
nutritional  supplement  or  similar 
products  in  the  future. 
DATES:  Comments  must  be  received  on 
or  before  June  21, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secrelary. 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Steven  Baker.  Chicago  Regional  Office. 
Federal  Trade  Commission,  55  East 
Monroe  Street,  suite  1437.  Chicago. 
Illinois  60603.  (312)  353-ai56. 
SUPPLEMENTARY  INFORMATJON:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
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§4.9(bK6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order  to 
Ceaae  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Sharper 
Image  Corpor'itir'n,  a  corporation,  and 
Richard  Thalhr.imer,  individually  and 
as  an  officer  of  said  corporation 
("proposed  respondents"),  and  it  now 
app>earing  that  the  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  use  of  the  acts  and 
practices  being  investigated, 

It  is  hereby  agreed  by  and  between 
Sharper  Image  Corporation  and  Richard 
Thalheimer,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Sharper 
Image  Corporation  is  a  corporation 
organized,  existing  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  with  its  office  and 
principal  place  of  business  located  at 
650  Davis  Street,  San  Francisco, 
California  94111. 

2.  Proposed  respondent  Richard 
Thalheimer  is  an  officer  of  Sharper 
Image  Corporation.  Individually  or  in 
concert  with  others  he  formulates, 
directs  and  controls  the  acts  and 
practices  of  the  corporate  respondent, 
including  the  acts  and  practices  alleged 
in  the  draft  of  the  complaint  attached 
hereto.  His  principal  office  or  place  of 
business  is  the  same  as  that  of  the 
corporate  respondent. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  the  complaint  attached  hereto. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

5.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
the  complaint  contemplated  hereby, 
will  be  placed  on  the  public  record  for 

a  period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  the 
proposed  respondents,  in  which  event  it 


will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstemces  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  the  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding  and  (2) 
make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

I 

It  is  ordered  that  respondents  Sharper 
Image  Corporation,  a  corporation,  its 
successors  and  assigns,  and  its  officers 
and  directors;  and  Richard  Thalheimer, 
individually  and  as  an  officer  and 
director  of  said  corporation,  and 


respondents'  agents,  representatives  and 
employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
advertising,  offering  for  sale,  sale,  or 
distribution  of  the  "Tap  Detector  V 
(previously  known  as  the  "Privacy 
Protector"),  or  any  substantially  similar 
product,  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Any  such  product  will  prevent  any 
extension  telephone  from  interfering 
with  a  data  transmission  on  any  other 
phone;  or 

B.  Any  such  product  is  more  effective 
in  detecting  taps  on  a  telephone  line 
than  an  inspection  of  the  phone  system 
by  a  detective. 

II 

It  is  further  ordered  that  respondents 
Sharper  Image  Corporation,  a 
corporation,  its  successors  and  assigns, 
and  its  officers  and  directors;  and 
Richard  Thalheimer,  individually  and 
as  an  officer  and  director  of  said 
corporation,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  offering  for  sale, 
sate,  or  distribution  of  the  Chest 
Maximizer,  or  any  exercise  product,  in 
or  affecting  commerce,  as  "commerce" 
is  defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  representing,  in  any  manner, 
directly  or  by  implication,  that: 

A.  Tne  use  of  tne  Chest  Maximizer 
will  produce  three  times  the  results  that 
a  person  would  get  by  doing  fewer 
regular  push  ups  off  the  floor;  or 

B.  Such  product  can  achieve  any 
result  superior  or  comparable  to  that 
achieved  with  any  other  product  or 
exercise; 

unless,  at  the  time  of  making  such 
representation,  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation.  For  purposes  of  this 
Order,  "competent  and  reliable 
scientific  evidence"  shall  mean  tests, 
analyses,  research,  studies  or  other 
evidence  based  on  the  expertise  of 

Erofessionals  in  the  relevant  area,  that 
as  been  conducted  and  evaluated  in  an 
objective  manner  by  persons  qualified  to 
do  so,  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

Ill 

It  is  further  ordered  that  respondents 
Sharper  Image  Corporation,  a 
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corporertion,  its  successors  and  assigns, 
and  its  officers  and  directors;  and 
Richard  Thalheimer,  individually  and 
as  an  officer  and  director  of  said 
corporation,  and  respondents'  agents, 
representatives  and  employees,  directly 
or  through  any  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  the  advertising,  offering  for  sale, 
sale  or  distribution  of  any  product  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act,  do  forthwith  cease  and 
desist  from  misrepresenting,  in  any 
manner,  directly  or  by  implication,  that: 

A.  The  FCC  has  approved  the  Tap 
Detector  as  effective; 

B.  Essential  Factors  with  Oxy- 
Energizer  has  been  accepted  by  the 
United  States  Government,  or  any 
agency  or  division  thereof,  as  effective 
for  relieving  fatigue  or  providing  extra 
energy;  or 

C.  Any  such  product  has  been 
accepted  or  approved  by  the  United 
States  Government,  or  any  agency  or 
division  thereof,  as  effective. 

n,       ji 

It  IS  fiirther  ordered  that  for  five  (5) 
years  after  the  date  of  the  last 
dissemination  of  any  representations 
covered  by  this  Order,  respondents,  or 
their  successors  and  assigns,  shall 
maintain  in  written  form  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 

A.  All  materials  which  come  into 
their  possession  from  a  vendor  or  any 
other  source  and  that  were  relied  upon 
in  disseminating  such  representation; 

and         I 

B.  All  biaterials,  tests,  reports,  studies, 
surveys,  demonstrations  or  other 
evidence  which  come  into  their 
possession  or  control  from  a  vendor  or 
any  other  source  that  contradict,  qualify, 
or  call  into  question  such 
representation,  or  the  basis  relied  upon 
for  such  representation,  including 
complaints  ft-om  consumers. 

V 

It  is  further  ordered  that  respondents 
shall,  within  thirty  (30)  days  after  the 
date  of  service  upon  them  of  this  Order, 
and  for  three  (3)  years  thereafter, 
distribute  a  copy  of  this  Order  to  each 
current  and  future  officer,  employee, 
agent  and/or  representative  engaged  in 
the  preparation  or  placement  of 
advertising  or  other  promotional 
materials  covered  by  this  Order  and 
shall  obtain  fi-om  each  such  person  a 
signed  statement  acknowledging  receipt 
of  the  Order. 


VI 

It  is  further  ordered  that  respondents 
and  their  successors  and  assigns  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporate  respondent  such  as 
dissolution,  assignment  or  sale  resulting 
in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution 
of  subsidiaries,  or  any  other  change  in 
the  corporation  which  may  effect 
compliance  obligations  arising  under 
this  Order  and  that  respondents  shall 
require,  as  a  condition  precedent  to  the 
closing  of  any  sale  or  other  disposition 
of  all  or  substantial  part  of  their  assets, 
that  the  acquiring  party  file  with  the 
Commission,  prior  to  the  closing  of  such 
sale  or  other  disposition,  a  written 
agreement  to  be  bound  by  the  provisions 
of  the  Order. 

VII 

It  is  further  ordered  that  for  a  period 
of  five  (5)  years  from  the  date  of  service 
of  this  Order,  the  individual  respondent 
named  herein  shall  promptly  notify  the 
Commission  in  the  event  of  the 
discontinuance  of  his  present  business 
or  employment  and  of  each  affiliation 
with  a  new  business  or  employment 
which  involves  the  retail  sale  of 
consumer  products  through  mail  order 
catalogs,  each  such  notice  to  include  the 
individual  respondent's  new  business 
address  and  a  statement  of  the  nature  of 
the  business  or  employment  in  which 
said  respondent  is  newly  engaged  as 
well  as  a  description  of  said 
respondent's  duties  and  responsibilities 
in  connection  with  the  business  or 
employment. 

VIII 

It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  after  service 
upon  it  of  this  Order,  and  at  such  other 
times  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
fitriting,  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  the  requirements  of  this 
Order. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  Consent  Order 
from  Sharper  Image  Corporation,  a 
Delaware  corporation  with  its  principal 
place  of  business  in  California,  and 
Richard  Thalheimer,  individually  and 
as  an  officer  of  Sharper  Image 
Corporation,  (the  '"respondents").  Under 
this  agreement,  the  respondents  will 
cease  and  desist  from  making  certain 
claims  for  the  Tap  Detector  V  or  any 
substantively  similar  product,  will  cease 


and  desist  from  making  certain  claims 
for  the  Chest  Maximizer  or  any  exercise 
product  unless  they  have  com.petent  and 
reliable  scientific  evidence  that 
substantiates  such  claims,  and  will 
cease  and  desist  from  misrepresenting 
that  the  United  States  Government  has 
approved  any  product  as  effective. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  proposed  Order  contained  in  the 
agreement. 

This  matter  concerns  claims  made  for 
respondent's  Tap  Detector  V  telephone 
tap  detection  product.  Chest  Maximizer 
exercise  product,  and  Essential  Factors 
with  Oxy-Energizer  food  supplement 
product.  The  Complaint  accompanying 
the  proposed  Consent  Order  alleges,  in 
part,  that  the  respondents  engaged  in 
unfair  or  deceptive  acts  or  practices  in 
violation  of  Section  5jof  the  Federal 
Trade  Commission  Act.  According  to 
the  Complaint,  the  respondents 
represented  that  The  Tap  Detector  V 
would  prevent  extension  phones  from 
interfering  with  transmissions  on  any 
other  phone,  was  approved  by  the  FCC 
as  effective,  and  was  more  effective  in 
detecting  taps  than  an  inspection  by  a 
detective.  The  Complaint  further  alleges 
the  respondents  represented  that  the 
United  States  Government  has  accepted 
the  active  ingredient  in  Essential  Factors 
as  effective  for  relieving  fatigue  and 
providing  extra  energy,  and  that  the 
respondents  had  a  rea.sonable  basis  for 
making  the  statement  that  the  use  of  the 
Chest  Maximizer  would  produce  three 
times  the  results  of  regular  push  ups 
while  doing  fewer  repetitions. 

The  Complaint  alleges  that  these 
various  representations  are  false  and 
misleading  or  unsubstantiated,  in 
violation  of  Section  5  of  the  FTC  Act. 

The  Consent  Order  contains 
provisions  designed  to  prevent  the 
respondents  from  engaging  in  similar 
allegedly  illegal  acts  and  practices  in  the 
future. 

Specifically,  Provision  I  of  the  Order 
bans  representations  that  the  Tap 
Detector,  or  any  substantially  similar 
product,  will  prevent  any  interference 
from  any  phone  with  data  transmission 
on  another  phone,  or  is  more  effective 
in  detecting  taps  than  an  inspection  by 
a  detective. 

Provision  11  of  the  Order  prohibits 
representations  that  by  using  the  Chest 
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Maximizer  one  can  achieve  three  times  individuals,  or  organizations  for  Federal  directly  to:  Kristina  Emanuels,  OMB 

the  results  doing  fewer  pushups,  unless  support  to  ensure  that  highly-trained  Desk  Officer  for  ACF.  OMB  Reports 

such  claims  can  be  substanUated  by  scientific  personnel  wih  be  available  in  Management  Branch;  New  Executive 

competent  and  reliable  scientific  ^S^a^^n"  fiewTto  maE"h?  ^^^^  ^""'^'"S.  room  3302.  725  17th 

evidence.  As  a  fencing  in  measure,  this  nation's  health  services  research  agenda.  Street  NW..  Washington.  DC  20503  (202) 

provision  also  prohibits  representations         Agenda:  The  open  session  on  May  7  from  395-7316. 

that  any  exercise  product  is  superior  to  8  a.m.  to  8:30  a.m.  will  be  devoted  to  a  Information  on  Document 

any  other  exercise  product  or  exercise,  business  meeting  covering  administrative  •'                        ■  ■     „ 

unless  the  claim  can  be  substantiated  by  matters  and  reports.  There  will  also  be  a  Title:  Fraud  Activity  Beport  in 

competent  and  reliable  sdenUfic  presentation  by  the  Deputy  Administrator.  Adnriinistering  the  Aid  to  Families 

aviiianra  Agency  for  Health  Care  Policy  and  Research  With  Dependent  Children  (AFDC) 

HviuDuu*.  (AHCPR).  The  closed  session  of  the  meeting  Proeram 

Provision  HI  of  the  Orderprohibits  ^j„  ^  devoted  to  a  review  of  research  OMB  ?Jo    0970-0031 

misrepresenung  that  the  FCC,  the  training  grant  applications.  In  accordance  Description:  This  information  collection 

United  States  government,  or  any  with  the  Federal  Advisory  Committee  Act.  .    -,f,hnHToH  hu  <;«-tmn  A-i  1 1  <;  r 

agency  or  division  thereof,  has  approved  Title  5.  U.S.C.  Appendix  2  and  Title  5.  onM^n      AA^o^^Hr !«  QXlil'i 

or  accepted  any  product  as  effective.  U.S.C.  552b(c)(6).  the  Administrator.  AHCPR,  205.110  and  402(an6J  ot  tne  S>ocial 

Provision  IV  of  the  Order  is  a  has  made  a  formal  determination  that  this  Security  Act.  Regulatory  authority  for 

iwnrHkftfinino  r«oi.iromfint  fnr  'a^er  session  will  be  closed  because  the  this  information  collection  is  granted 

recordkeeping  requirement  lor  discussions  are  likely  to  reveal  personal  in  45  CFR  235.110.  This  information 

suDsiantiaiion  oi  claims  ana  information  concerning  individuals  collection  is  used  to  provide 

representations.                   ,_..;_,  ,i,„.  associated  with  applications.  This  information  on  administrative  and 

Provision  V  of  the  Order  requires  that  information  is  exempt  from  mandatory  ip^-i  artinni  f«Wfln  hv  <;taf  b  Puhlir 

the  Order  be  distributed  to  all  personnel  disclosure.  legal  actions  taken  by  Mate  Fublic 

»„f,aoa/4  in  fKo  „ror^a«.ii«n  ,^f  uiM,ii»ujo.  AssistsHce  agenciBS  of  recipient  fraud 

d  Tsem     f  P    P                                         Anyone  wishing  to  obtain  a  roster  of  in  programs  for  aid  and  services  to 

*  ^.Li„„^."\^  »„^  vn  „f  tK«  rk,^»,  members,  minutes  of  meeting,  or  other  needy  families  with  children. 

Provisions  VI  and  VU  ot  tne  Order  „i^ .:„*„—»,.»•:.,«  oK«,.m^«.,«..,^  .         ,                   .... 

reauire  the  coroorate  and  individual  relevant  information  should  contact  This  information  will  be  used  to 

r^r>onHflntq  to  nrovid«  tha  FTP  with  ^"-  ^"^°  Biankenbaker.  Agency  for  respond  to  inquiries  by  Congressional 

3Soto?S"gl°Sbu™»"*  SfiL';S'^,^°"'?.i'''T,rM2  2,0,  coLi.,eB,Zofnce'ot,hf inspector 

necessary  to  ensure  compliance  with  the  ,^00  x„u«>,«.,o  f-iniiTJ7_jj,iAQ  uiiice  01  ramiiy  nssisiaiiLe  anu  bociai 

OrH«r  20852,  Telephone  (301)  227-«449.  welfare  organizations.  This  is  the  only 

Provision  Vffl  of  the  Order  recuires             u-^®"*^^  'l^""^  ^°'  ^^'^  "l*^*'",^  "^  so""*  of  information  on  State 

theXonde^  io^le  ^iSe  -^ject  to  change  as  pnonties  dictate.  performance  in  meetin,  State  nlan 

reports  with  the  FTC.                                        Dated:  April  13, 1993.  requirements  for  detea^r:^  and 

The  purpose  of  this  analysis  is  to  I- 1"^*'  Clinton.  MJ3.,  adjudicating  unfair  and  fraudulent 

faciUtate  public  comment  on  the  Administrator.  practices  in  public  welfare. 

proposed  order.  It  is  not  intended  to  [PR  Doc.  93-9164  Filed  4-19-93;  8:45  am)  Annual  Number  of  Respondents 54 

constitute  an  official  interpretation  of  biujng  cooc  4i60-<fr-u  Annua!  Frequency 1 

the  agreement  and  proposed  order  or  to  Average  Burden  Hours  Per  Response 8 

modify  in  any  way  their  terms.  '^o'"^  ^"'■^«'' """" *^^ 

Docald  s.  Qark.  Administration  for  Children  and  Dated:  March  26. 1993. 

Secretory  Families  L^iry  Guerrwo, 

[FR  Doc  93-9188  Filed  4-i*-93;  8:45  am)  offlce  of  Family  Assistance;  Agency  ?7'^^/f  ^i'jl^^f  °^^"^^""°"'''" 

■cuNo  cooc  .7XMM--  Information  C  Jlectlon  Under  OMB  frJr^."ZTt\, .  .^o,  a ..      , 

^— ^-^— ^— ^— — — — ^— ^  Review  '               93-9169  Filed  4-19-93;  8:45  am] 

BtUJNG  COOC  4130-01-M 

DEPARTME^^■  OF  HEALTH  AND                   Under  the  provisions  of  the  

HUMAN  SERVICES  Paperwork  Reduction  Act  (44  U.S.C. 

chapter  35),  wo  have  submitted  to  the^  Centers  for  Disease  Control  and 

Agency  for  Health  Care  Policy  and  OfficeofManagement  and  Budget  Prevention 

Research;  Notice  of  Meeting  (OMB)  a  request  for  the  reinstatement  of  (Announcement  Number  31 91 

a  previously  approved  information 

In  aa;ordance  with  section  10(a)  of  collection  titled:  "Fraud  Activity  Report  State  and  Community-Based 

the  Federal  Advisory  Committee  Act  ,„  Administering  the  Aid  to  Families  Childhood  Lead  Poisoning  Prevention 

(Title  5,  U.S.C,  Appendix  2)  ^ith  Dependent  Children  (AFDC)  Program;  Notice  of  Availability  of 

announcement  is  made  of  the  following  Program".  This  report  expired  on  Funds  for  Fiscal  Year  1 993 

advisory  committee  scheduled  to  meet  January  31, 1993  under  previously 

during  the  month  of  May  1993:  approved  OMB  Control  Number  0970-  Introduction 

Name;  Health  Services  Research  Training  0031.  The  Centers  for  Disease  Control  and 

Advisory  Committee.  ADDRESSES:  Copies  of  the  information  Prevention  (CDC)  announces  the 

Date  and  Time:  May  7, 1993. 8  a.m.  collection  request  may  be  obtained  from  availability  of  grant  funds  in  Fiscal  Year 

Place:  Parklawn  Conference  Center,  gteve  Smith.  Office  of  Information  1993  far  both  the  initiation  of  new  and 

SS^UirM'S^L^d  z'SSr'"''"  """■  Systems  Management.  Administration  continuation  of  cun^ntly  funded  state 

Open  May  7,  8  a.m.  to  8:30  a.m.;  Closed  for  for  Children  and  Families,  by  calling  and  community-based  childhood  lead 

remainder  of  meeting.  (202)  401-6964.  poisoning  prevention  programs  that  (1) 

Purpose:  The  Committee  is  charged  with            Written  comments  and  questions  screen  infants  and  young  children  and 

conducting  the  initial  review  of  grant  regarding  the  requested  approval  for  identify  those  with  elevated  blood  lead 

applications  from  educational  institutions,  ieformation  collection  should  be  sent  levels,  (2)  identify  possible  sources  of 
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lead  exposure.  (3)  monitor  medical  and 
environmental  management  of  lead 
poisoned  children.  (4)  provide 
information  on  childhood  lead 
poisoning,  its  prevention  and 
management,  to  the  public,  health 
professionals,  and  policy-  and  decision- 
makers, and  (5)  encourage  community 
action  programs  directed  to  the  goal  of 
eliminating  childhood  lead  poisoning. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000.  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Environmental  Health.  (For  ordering  a 
copy  of  Healthy  People  2000.  see  the 
section  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
sections  301(a)  (42  U.S.C.  241(a))  and 
317A  (42  U.S.C.  247b-l)  of  the  Public 
Health  Service  Act.  as  amended. 
Program  regulations  are  set  forth  in  title 
42.  Code  of  Federal  Regulations,  part 
51b. 

Eligible  Applicants 

Eligible  applicants  are  state  health 
departments  or  other  state  health 
agencies  or  departments  deemed  most 
appropriate  by  the  state  to  direct  and 
coordinate  the  state's  childhood  lead 
poisoning  prevention  program,  and 
agencies  or  units  of  local  government 
that  serve  jurisdictional  populations 
greater  than  500.000.  This  eligibility 
includes  health  departments  or  other 
official  organizational  authority  (agency 
or  instrumentality)  of  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States.  Also  eligible  are 
federally  recognized  Indian  Tribal 
governments. 

If  a  state  agency  applying  for  grant 
funds  is  other  than  the  official  state 
health  department,  written  concurrence 
by  the  state  health  department  must  be 
provided. 

Availability  of  Funds 

Approximately  $1,500,000  will  be 
available  to  fund  approximately  4  new 
childhood  lead  poisoning  prevention 
programs.  The  CDC  anticipates  that 
program  awards  for  the  first  budget  year 
will  range  from  $200,000  to  $500,000. 
The  new  awards  are  expected  to  begin 
on  or  about  July  1, 1993.  Awards  are 
made  for  12-month  budget  periods 
within  project  periods  not  to  exceed  5 
years.  Estimates  outlined  above  are 
subject  to  change  based  on  the  actual 


availability  of  funds  and  the  scope  and 
quality  of  applications  received. 
Currently,  31  state  and  local  programs 
are  recipients  of  grant  funds  for  this 
program.  These  31  projects  are  expected 
to  be  awarded  approximately 
$18,500,000  in  non-competing 
continuations.  Non-competing 
continuation  apphcations  within  an 
approved  project  period  will  be 
evaluated  on  satisfactory  progress  in 
meeting  project  objectives  as 
determined  by  site  visits  fi-onf  CDC 
representatives,  progress  reports,  the 
quality  of  future  program  plans,  and  the 
availabihty  of  funds. 

These  grants  are  intended  to  develop, 
expand,  or  improve  prevention 
programs  in  communities  with 
demonstrated  high-risk  populations. 
Grant  awards  cannot  supplant  existing 
funding  for  childhood  lead  poisoning 
prevention  programs  or  activities.  Grant 
funds  should  be  used  to  increase  the 
level  of  expenditures  from  state,  local, 
and  other  funding  sources  for  childhood 
lead  poisoning  prevention.  Eligible 
applicants  may  enter  into  contracts, 
including  consortia  agreements,  as 
necessary  to  meet  the  requirements  of 
the  program  and  strengthen  the  overall 
application;  however  applicants  must 
perform  a  substantial  portion  of  the 
activities  for  which  funds  are  requested. 

Awards  will  be  made  with  the 
expectation  that  program  activities  will 
continue  if  and  when  grant  funds  are 
terminated  at  the  end  of  the  project 
period. 

At  the  request  of  the  appHcant, 
Federal  personnel  may  be  assigned  to  a 
project  in  lieu  of  a  portion  of  the 
financial  assistance. 
Note: 

•  Grant  funds  may  not  be  expended  for 
medical  care  and  treatment  or  for 
environmental  remediation  of  lead  sources. 
However,  the  applicant  must  provide  an 
acceptable  plan  to  ensure  that  these  program 
activities  are  appropriately  carried  out. 

•  Not  more  than  10  percent  of  any  grant 
may  be  obligated  for  administrative  costs. 
This  10  percent  limitation  is.in  lieu  of,  and 
replaces  the  indirect  cost  rate. 

Purpose 

State  and  community  health  agencies 
are  the  principal  delivery  points  for 
childhood  lead  screening  and  related 
medical  and  environmental 
management  activities;  however,  limited 
resources  have  made  it  difficult  for 
agencies  to  develop  and  maintain 
programs  for  the  elimination  of  this 
totally  preventable  disease.  This  grant 
program  will  provide  financial 
assistance  and  support  to  state  and 
community-based  government  agencies 
to: 


A.  Establish,  expand,  or  improve 
screening  services  in  communities  with 
children  at  high  risk  for  lead  poisoning. 
Emphasis  should  be  on  intensive 
community  screening  to  reach  children 
not  currently  served  by  existing  health 
care  services.  When  possible,  screening 
efforts  should  be  integrated  with 
maternal  and  child  health  programs; 
State  Medicaid  programs,  such  as  the 
Early  Periodic  Screening.  Diagnosis,  and 
Treatment  (EPSDT)  programs; 
community  and  migrant  health  centers; 
and  community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  as 
authorized  under  Section  340A  of  the 
PHS  Act. 

B.  Intensify  case  management  efforts 
to  ensure  that  children  with  lead 
poisoning  receive  appropriate  and 
timely  follow-up  services. 

C.  Establish,  expand,  or  improve 
environmental  investigations  to  rapidly 
identify  and  reduce  sources  of  lead 
exposure. 

D.  Develop  infrastructure  to 
implement  the  provisions  of  the  CDC 
Lead  Statement,  Preventing  Lead 
Poisoning  in  Young  Children  (October 
1991). 

E.  Develop  and  implement  efficient 
information  management/data  systems 
compatible  with  CDC  guidelines  for 
monitoring  and  evaluation. 

F.  Improve  the  actions  of  other 
appropriate  agencies  and  organizations 
to  facilitate  the  rapid  remediation  of 
identified  lead  hazards  in  high  risk 
communities. 

G.  Enhance  knowledge  and  skills  of 
program  staff  through  training  and  other 
methods. 

H.  Based  upon  program  findings, 
provide  information  on  childhood  lead 
poisoning  to  the  public,  policy-makers, 
the  academic  community,  and  other 
interested  parties. 

In  summary,  the  purpose  of  this  grant 
program  is  to  provide  impetus  for 
development,  operation,  and 
institutionalization  of  state  and 
community-based  childhood  lead 
poisoning  prevention  programs.  Grant- 
supported  programs  are  expected  to 
serve  as  catalysts  and  models  for  the 
development  of  non-grant-supported 
programs  and  activities  in  other  states 
and  communities.  Further,  grant- 
supported  programs  should  create 
community  awareness  of  the  problem 
(e.g.,  among  community  and  business 
leaders,  medical  community,  parents, 
educators,  and  property  owners).  It  is 
expected  that  state  health  agencies  will 
play  a  lead  role  in  the  development  of 
community-based  childhood  lead 
poisoning  prevention  programs, 
including  assuring  coordination  and 
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integration  with  maternal  and  child 
health  programs;  State  Medicaid  EPSDT 

erograms;  community  and  migrant 
ealth  centers;  and  community-based 
organizations  providing  health  and 
social  services  in  or  near  public  housing 
units,  as  authorized  under  section  340A 
ofthePHSAct. 

Program  Requirements 

The  following  are  requirements  for 
Childhood  Lead  Poisoning  Prevention 
Projects; 

A.  A  full-time  director/coordinator 
with  authority  and  responsibility  to 
carry  out  the  requirements  of  the 
program. 

B.  Ability  to  provide  qualified  staff, 
other  resources,  and  knowledge  to 
implement  the  provisions  of  the 
program. 

C.  A  plan  to  develop  or  improve 
capacity  to  collect  and  analyze  data  and 
ensure:  (1)  Reporting  to  the  appropriate 
health  agency  all  children  screened  and 
those  found  with  elevated  blood  lead 
levels  by  private  and  public 
laboratories;  (2)  ensuring  appropriate 
follow-up  of  such  children;  (3)  routine 
analyses  of  data  on  children  with 
elevated  blood  lead  levels. 

D.  A  plan  to  monitor  and  evaluate  all 
major  program  activities  and  services. 

E.  Demonstrated  experience  or  access 
to  professionals  knowledgeable  in 
conducting  and  evaluating  public  health 
programs. 

F.  Ability  to  translate  program 
Hndings  to  state  and  local  public  health 
officials,  policy  and  decision-makers, 
and  to  others  seeking  to  strengthen 
program  efforts. 

G.  Information  which  describes  why 
certain  communities  were  selected  for 
screening  activities,  including 
information  on  housing  conditions, 
income,  other  socioeconomic  factors, 
and  previous  surveys  or  screening 
activities  for  childhood  lead  poisoning 
prevention. 

H.  A  comprehensive  public  and 
profes.sional  information  and  education 
outreach  plan  directed  specifically  to 
high-risk  populations,  health 
professionals  and  para-professionals 
and  the  public.  In  addition,  the  plan 
should  also  address  education  and 
outreach  activities  directed  to  policy 
and  decision-makers,  parents, 
educators,  property  owners,  community 
and  business  leaders,  housing 
authorities  and  housing  and 
rehabilitation  workers,  and  special 
interest  groups. 

I.  Effective,  well-defined  working 
relationships  within  public  health 
agencies  and  with  other  agencies  and 
organizations  at  national,  state,  and 
community  levels  (e.g.,  housing 


authorities,  environmental  agencies, 
maternal  and  child  health  programs, 
State  Medicaid  EPSDT  programs;  or, 
community  and  migrant  health  centers; 
community-based  organizations 
providing  health  and  social  services  in 
or  near  public  housing  units,  as 
authorized  imder  section  340A  of  the 
PHS  Act,  state  epidemiology  programs, 
state  and  local  housing  rehabilitation 
offices,  schools  of  public  health  and 
medical  schools,  and  environmental 
interest  groups)  to  appropriately  address 
the  needs  and  requirements  of  programs 
(e.g.,  data  management  systems  to 
facilitate  tiie  follow-up  and  tabulation  of 
children  reported  with  elevated  blood 
lead  levels,  training  to  ensure  the  safety 
of  abatement  workers)  in  the 
implementation  of  proposed  activities. 
This  includes  the  establishment  of 
networks  with  other  state  and  local 
agencies  with  expertise  in  childhood 
lead  poisoning  prevention 
programming. 

J.  Activities,  services,  and  educational 
materials  provided  by  the  program  must 
be  culturally  sensitive  (i.e.,  program  and 
services  provided  in  a  style  and  format 
respectful  of  cultural  norms,  values,  and 
traditions  which  are  endorsed  by 
community  leaders  and  accepted  by  the 
target  population),  developmenfally 
appropriate  (i.e.,  information  and 
services  provided  at  a  level  of 
comprehension  which  is  consistent  with 
learning  skills  of  individuals  to  be 
served),  linguistically-specific  (i.e., 
information  is  presented  in  dialect  and 
terminology  consistent  with  the  target 
population's  native  language  and  style 
of  communication),  and  educationally 
appropriate. 

K.  A  plan  to  ensure  continuation  of 
the  childhood  lead  poisoning 
prevention  program  beyond  expiration 
of  grant  support. 

L.  For  awards  to  state  agencies,  there 
must  be  a  demonstrated  commitment  to 
provide  technical,  analytical,  and 
program  evaluation  assistance  to  local 
agencies  interested  in  developing  or 
strengthening  childhood  lead  poisoning 
prevention  programs. 

I^QUIREMENT  regarding  medicaid 
provider-status  of  applicants;  Pursuant 
to  section  317A  of  the  Public  Health 
Service  Act  (42  U.S.C.  247b-l)  as 
amended  by  section  303  of  the 
"Preventive  Health  Amendments  of 
1992"  (Pub.  L.  102-531).  applicants 
AND  current  grantees  must  meet  the 
following  requirements: 

For  CLPPP  services  which  are 
Medicaid-reimbursable  in  the 
applicant's  state: 

•   Applicants  who  directly  provide 
these  services  must  be  enrolled  with 


their  state  Medicaid  agency  as  Medicaid 
providers. 

•    Providers  who  enter  into 
agreements  with  the  applicant  to 
provide  such  services  must  be  enrolled 
with  their  state  Medicaid  agency  as 
providers. 

An  exception  to  this  requirement  will 
be  made  for  providers  whose  services 
are  provided  free  of  charge  and  who 
accept  no  reimbursement  from  any 
third-party  payer.  Such  providers  who 
accept  voluntary  donations  may  still  be 
exempted  from  this  requirement. 

The  application  must  provide 
evidence  that  the  above  requirements 
are  being  met. 

Evaluation  Criteria 

The  review  of  new,  competing 
applications  will  be  conducted  by  an 
objective  review  committee.  The  major 
factors  to  be  considered  in  the 
evaluation  of  responsive  applications 
are; 

1.  Evidence  of  the  Childhood  Lead 
Poisoning  Problem  (20%) 

The  applicant's  ability  to  identify 
populations  and  communities  at  high- 
risk,  as  defined  by  data  from  previous 
screening  efforts,  environmental  data, 
and/or  demographic  data. 

2.  Understanding  the  Problem  (10%) 

The  applicant's  understanding  of  the 
requirements,  objectives,  and 
complexities  of  and  interactions 
required  for  a  successful  program. 

3.  Program  Personnel  (15%) 

The  extent  to  which  the  proposal  has 
described  (a)  the  qualifications  and 
commitment  of  the  applicant,  (b) 
detailed  allocations  of  time  and  effort  of 
staff  devoted  to  the  project,  (c) 
information  on  how  the  applicant  will 
develop,  implement  and  administer  the 
program,  and  (d)  the  qualifications  of 
the  support  staff. 

4.  Technical  Approach  (30%) 

The  overall  balance  of  the  program 
design  in  comparison  to  competing 
applications,  and  measured  in  terms  of 
intensive  screening,  medical 
management,  lead  hazard  remediation, 
education  and  outreach  and  evaluation 
activities.  The  adequacy  of  the  program 
design  includes  (a)  a  balance  between 
the  number  of  high-risk  children 
screened  and  the  programs  ability  to 
assure  provision  of  case  management  in 
compliance  with  CDC  guidelines 
(Preventing  Lead  Poisoning  in  Young 
Children.  October  1991)  and  (b)  the 
extent  to  which  the  evaluation  plan  can 
be  used  to  effectively  measure  progress 
towards  the  stated  objectives. 
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5.  Collaboration  (20%) 

The  applicant  should  demonstrate  the 
ability  to  collaborate  with  political 
subdivisions  of  states  in  developing 
childhood  lead  poisoning  prevention 
programs  and  collaboration  with  other 
program-related  entities. 

6.  Plans  To  Become  Self-sustaining  (5%) 
An  explanation  of  how  program 

services  will  be  continued  after  the  end 
of  the  project  period,  which  includes 
identifying  other  sources  of  support 
during  the  project  period.  By  the  end  of 
the  second  budget  year,  grantees  must 
have  concrete  plans  to  ensure 
institutionalization  of  the  program  after 
termination  of  grant  support. 

7.  Budget  Justification  and  Adequacy  of 
Facilities  [Not  Scored) 

The  budget  will  be  evaluated  for  the 
extent  to  which  it  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  grant  funds.  The 
adequacy  of  existing  and  proposed 
facilities  to  support  program  activities 
also  will  be  evaluated. 

Non-competing  continuation 
applications  within  an  approved  project 
period  will  be  evaluated  on  satisfactory 
progress  in  meeting  project  objectives  as 
determined  by  site  visits  from  CDC 
representatives,  progress  reports,  the 
quality  of  future  program  plans,  and  the 
availability  of  funds. 

Executive  Order  12372  Review 

The  intergovernmental  review 
requirements  of  Executive  Order  12372. 
as  implemented  by  DHHS  regulations  in 
45  CFR  part  100.  are  applicable  to  this 
program.  Executive  Order  12372 
provides  a  system  for  state  and  local 
government  review  of  proposed  Federal 
assistance  applications.  Applicants 
(other  than  federally  recognized  Indian 
tribal  governments)  should  contact  their 
state  Single  Point  of  Contact  (SPOC)  as 
early  as  possible  to  alert  the  SPOC  to  the 
prospective  applications  and  to  receive 
any  necessary  instructions  on  the  state 
process.  For  proposed  projects  serving 
more  than  one  state,  the  applicant  is 
advised  to  contact  the  SPOC  of  each 
affected  state.  A  current  list  of  SPOCs  is 
included  in  the  application  kit.  If  SPOCs 
have  any  state  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Henry  S.  Cassell  III.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  room  300. 
Atlanta.  GA  30305.  The  due  date  for 
state  process  recommendations  is  60 
days  after  the  application  deadline  date 


for  new  and  competing  continuation 
awards.  The  granting  agency  does  not 
guarantee  to  "accommodate  or  explain" 
for  state  process  recommendations  it 
receives  after  that  date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.197. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  this  grant  program  will 
be  subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act. 

Application  Submission  and  Deadline 

All  applicants  should  follow  the 
guidance  provided  in  PHS  form  5161- 
1  (Revised  3/89)  in  preparing  grant 
applications. 

For  New  Applicants,  the  application 
deadline  is  April  26. 1993. 

For  Non-Competing  Continuation 
Applicants,  the  application  deadline  is 
April  26.  1993. 

The  original  and  two  copies  must  be  ^ 
submitted  on  or  before  the  application 
deadline  to  Henry  S.  Cassell  III.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE..  room  300, 
Atlanta,  GA  30305. 

A  one-page,  single-spaced,  typed 
abstract  must  be  submitted  with  the 
application.  The  heading  should 
include  the  title  of  grant  program, 
project  title,  organization,  name  and 
address,  project  director  and  telephone 
number.  This  abstract  should  be 
included  in  the  "Application  Content" 
section  of  the  application,  under 
"Introduction." 

1.  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  on  or  before  the  deadline 
date,  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  for 
the  review  process.  Applicants  must 
request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 


postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

2.  Late  Applications 

Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

VVTiere  to  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures 
and  an  application  package  may  be 
obtained  from  Lisa  Tamaroff.  Grants 
Management  Specialist.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  PrevenUon  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  room  300, 
Mailstop  E-14,  Atlanta.  GA  30305.  (404) 
842-C630.  Please  refer  to 
Announcement  Number  319  when 
requesting  information  and  submitting 
any  appUcation. 

Technical  assistance  may  be  obtained 
from  David  L.  Forney.  Chief.  Program 
Services  Section.  Lead  Poisoning 
Prevention  Branch.  Division  of 
Environmental  Hazards  and  Health 
Effects.  National  Center  for 
Environmental  Health.  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Buford  Highway  NE..  Mailstop  F- 
42.  Atlanta.  GA  30341-3724.  (404)  488- 
7330. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-O0474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325  (telephone 
(202)  783-3238). 

Dated:  April  14, 1993. 
Rotiert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  93-9154  Filed  4-19-93;  8:45  am] 

BiUJNG  CODE  4160-1t-P 


Twenty-Seventh  National  Immunization 
Conference;  Meeting 

The  National  Center  for  Prevention 
Services  (NCPS)  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
will  convene  a  meeting  of  federal,  state, 
and  local  public  health  officials,  as  well 
as  representatives  from  the  public  and 
private  sector,  who  are  involved  in  the 
organization  and  implementation  of 
immunization  activities. 
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Name:  Twenty-seventh  National 
Immunization  Conference. 

Times  and  Dates:  Registration,  12  noon-6 
p.m.,  |une  13, 1993;  7:30  a.m.-e  p.m.,  June 
14, 1993;  and  throughout  the  conference. 
Meeting,  8:30  a.m.-6  p.m.,  June  14, 1993  8 
a.m.-5:30  p.m.,  June  15.  1993  8:30  a.m.-5 
p.m.,  June  16, 1993;  8:30  a.m.-5  p.m.,  June 
17, 1993  a  a.m.-12  noon,  June  18, 1993. 

Place:  Omni  Shoroham,  2500  Calvert 
Street.  hJW.,  Washington,  DC  20008, 
telephone  202/234-0700. 

Status:  Open  to  the  public,  limited  only  by 
available  space. 

Matters  to  be  Discussed:  Immunization 
coverage  levels  among  preschool-aged 
children  in  the  United  States;  the  current 
status  of  vaccine  development;  a  global 
overview  of  international  immunization 
programs;  update  on  adult  immunizations; 
and  the  latest  information  about  the 
epidemiology,  prevention,  and  control  of 
vaccine-pireventable  diseases  with  S{>ecial 
emphasis  on  children  less  than  2  years  of  age. 

Contact  Person  for  More  Information:  Mr. 
Brent  S.  Shaw,  Chief,  Program  Support 
Section,  Division  of  Immunization,  NCPS, 
CDC  1600  Clifton  Road,  NE..  Atlanta, 
Georgia  30333.  Mailstop  E-52,  telephone 
404/639-2590. 

Dated:  April  14, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  93-9153  Filed  4-19-93;  8:45  am] 

MUJNC  CODE  41t»-1»-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Mental  Health  Statistics;  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  tlie 
following  committee  meeting. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Staii;>tics. 

Time  and  Date:  9  a.m.-4:30  p.m..  May  11, 
1993. 

Place:  Room  337A-339A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  %^11  hold 
discussions  around  potential  future 
subcommittee  activities  including  the 
collection  and  analysis  of  institutional  and 
person-oriented  longitudinal  data  on 
children  and  youth  with  mental  disorders, 
and  recent  developments  in  the  area  of 
disability  statistics. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  mcmt)ers  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS.  room  1100,  Presidential 
Building,  6525  Belcrest  Road.  Hyattsville, 
Maryland  20782,  telephone  number  301/436- 
7050. 


Dated:  April  14, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
(FR  Doc.  93-9152  Filed  4-19-93;  8:45  am) 

BUXWa  COOC  4160-1«-M 


Food  and  Drug  Administration 
[Docitet  No.  93N-0077] 

Heather  Drug  Co.,  et  al.;  Withdrawal  of 
Approval  of  25  Abbreviated  New  Drug 
Applications;  Correction 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice,  published  in  the  Federal 
Register  of  March  3, 1993  (58  FR 
12244),  that  withdrew  approval  of  25 
abbreviated  new  drug  applications 
(ANDA's).  That  document  inadvertently 
withdrew  approval  of  ANDA  87-693  for 
Ergomar  Sublingual  Tablets  (ergotamine 
tartrate  tablets,  USP).  2  mg,  held  by 
Fisons  Corp.,  P.O.  Box  1710,  Rochester, 
NY  14603.  This  notice  confirms  that 
approval  of  ANDA  87-693  is  still  in 
effect,  and  that  the  withdrawal  of 
approval  of  the  ANDA  was  in  error. 
EFFECTIVE  DATE:  March  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Lola 
E.  Batson,  Center  for  Drug  Evaluation 
and  Research  (HFD-360),  Food  and 
Drug  Administration,  7500  Standish  PL, 
Rockville.  MD  20855,  301-295-8038. 

In  FR  Doc.  93-4792  appearing  at  page 
12244  in  the  issue  of  Wednesday.  March 
3, 1993,  the  following  correction  is 
made  on  page  12245:  In  the  first  column 
in  the  table,  the  entry  for  ANDA  87-693 
is  removed. 

Dated:  April  7, 1993.  • 

Cari  C  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  93-9111  Filed  4-19-93;  8;45  am) 

BHJJNG  CODE  41MM)1-F 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Adnunistration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  pubUc 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 


open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Joint  Meeting  of  the  Food  and 
Veterinary  Medicina  Advisory 
Committees 

Date,  time,  and  place.  May  6  and  7, 
1993,  9  a.m..  Holiday  Inn  Crowne  Plaza 
at  Metro  Center,  Salons  C  and  D,  775 
12th  St.  NW.,  Washington,  DC. 

Type  of  meeting  ana  contact  person. 
Open  committee  discussion,  May  6, 
1993,  9  a.m.  to  1  p.m.;  open  public 
hearing,  1  p.m.  to  5  p.m.,  imless  pubhc 
participation  does  not  last  that  long; 
open  committee  discussion.  May  7, 
1993,  9  a.m.  to  5  p.m.;  Lynn  A.  Larsen, 
Center  for  Food  Safety  and  Applied 
NuUition  (HFS-5),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-4727, 
or  Catherine  M.  DeRoever,  Advisory 
Committee  Staff  (HFS-22).  202-205- 
4251,  FAX  202-205-4970. 

General  function  of  the  committees. 
The  Food  Advisory  Committee  provides 
advice  on  emerging  food  safety,  food 
science,  and  nutrition  issues  that  FDA 
considers  of  primary  importance  in  the 
next  decade.  The  Veterinary  Medicine 
Advisory  Committee  reviews  and 
evaluates  available  data  concerning 
safety  and  effectiveness  of  marketed  and 
investigational  new  animal  drugs,  feeds, 
and  devices  for  use  in  the  treatment  and 
prevention  of  animal  disease  and 
increased  animal  production. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing  (facsimilies  will  be  accepted), 
on  issues  pending  before  the  committee. 
Those  desiring  to  make  formal 
presentations  should  notify  the  contact 
person  by  close  of  business  May  3, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments.  If  necessaryi  comments  may 
be  limited  to  5  minutes. 

Open  committee  discussion.  The 
committees  will  discuss  possible 
labeling  of  foods  derived  firom  cows 
receiving  supplemental  bovine 
somatotropin  (BST). 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubUc 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  nublic 
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hearing  portion.  Whether  or  not  it  also 
include*  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  {iadlitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  writh  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing  (facsimilies  will  be 
accepted),  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the^ chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(Hn-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 


305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Farklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  April  15. 1993. 

Ronald  G.  ChMemora. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc  93-9258  Filed  4-15-93;  4:50  pm) 

BiUJNO  COOC  41M-01-f 


DEPARTMErrr  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AZ-020-O3-5410-11-A101;  AZA-27355] 

Receipt  of  Conveyance  of  Mineral 
Interest  Application 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  minerals  segregation. 


SUMMARY:  The  private  lands  described 
in  this  notice,  aggregating 
approximately  3.75  acres,  are  segregated 
and  made  unavailable  for  filings  under 
the  general  mining  laws  and  the  mineral 
leasing  laws  to  determine  their 
suitability  for  conveyance  of  the 
reserved  mineral  interest  pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  October  21, 
1976. 

The  mineral  interests  will  be 
conveyed  in  whole  or  in  part  upon 
favorable  mineral  examination. 

The  purpose  is  to  allow  consolidation 
of  surface  and  subsurface  of  minerals 
ovmership  where  there  are  no  known 
mineral  values  or  in  those  instances 
where  the  reservation  interferes  with  or 
precludes  appropriate  nonmineral 
development  and  such  development  is  a 
more  beneficial  use  of  the  land  than  the 
mineral  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Reid.  Land  Law  Examiner, 
Phoenix  District  Office,  2015  West  Deer 
Valley  Road,  Phoenix.  Arizona  85027 
(602)  780-8090.  Serial  Number  AZA- 
27355. 

Gila  and  Sail  River  Base  and  Meridian. 
Pinal  County,  Arizona 

T.  1  N..  R.  8  E.. 


Sec  13.  SWV<,SBV-iNEV«NEV4, 
Ei/iSEV«SWV«NBV4NEV«. 

Minerals  Reservation — All  Minerals 

Upon  publication  of  this  Notice  of 
Segregation  in  the  Federal  Register  as 
provided  in  43  CFR  2720.1-l(b),  the 
mineral  interests  owned  by  the  United 
States  in  the  private  lands  covered  by 
the  application  shall  be  segregated  to 
the  extent  that  they  will  not  he  subject 
to  appropriation  under  the  mining  and 
mineral  leasing  laws.  The  segregative 
effect  of  the  application  shall  terminate 
upon:  issuance  of  a  patent  or  deed  of 
such  mineral  interest:  upon  final 
rejection  of  the  application;  or  two  years 
from  the  date  of  publication  of  this 
notice,  whichever  occurs  first 

Dated:  April  9. 1993. 
David  l  Miller, 
District  Manager. 

IFR  Doc.  93-9129  Filed  4-19-93;  8:45  am) 
HLUNC  CODE  4310-33-M 


[ES-962-4950-13-4513;  ES-046011.  Group 
I.Rhode  Island] 

Notice  of  Filing  of  Plat  of  the  Trust 
Lands  of  the  Narragansett  Indian  TritM, 
Washington  County,  Rl 

The  plat,  in  five  sheets,  of  the  survey 
of  the  boundaries  of  the  land  held  in 
trust  for  the  Narragansett  Indian  Tribe  in 
Washington  County,  Rhode  Island,  will 
be  officially  filed  in  Eastern  States, 
Springfield.  Virginia  at  7:30  a.m.,  on 
May  21.  1993. 

The  survey  was  made  upon  request 
submitted  by  the  Bureau  of  Indian 
Affairs. 

All  inquiries  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor. 
Eastern  States.  Bureau  of  Land 
Management.  7450  Boston  Boulevard. 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m..  May  21. 1993. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $1.75  per 
copy. 

Dated:  April  6, 1993. 
Denise  P.  Meridith, 
State  Director. 
(FR  Doc.  93-9165  Filed  4-19-93;  8:45  am) 

BILLING  COOC  4310-aMi 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nomination* 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
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April  10, 1993.  Pursuant  to  §  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  May  5, 1993. 
Beth  L.  Savage, 

Acting  Chief  of  Registration.  National 
Register. 

CALIFORNIA 

San  Diego  County 

Las  Flores  Adobe,  Jet.  of  Pulgas  and  Stuart 
Mesa  Rds..  Camp  Pendleton,  93000375 

Las  Flores  Estancia,  Jet.  of  Pulgas  and  Stuart 
Mesa  Rds.,  Camp  Pendleton,  93000391 

COLORADO 

lefferson  County 

Ammunition  Igloo  (Camp  George  West  MPS), 
15001  Denver  W.  Pkwy.,  Golden,  93000379 

Colorado  Amphitheater  (Camp  George  West 
MPS).  15001  Denver  W.  Pkwy..  Golden, 
93000378 

FLORIDA 

Polk  County 

Bartow  Downtown  Commercial  District 
(Bartow  MPS),  Roughly  bounded  by 
Davidson  and  Summerlin  Sts.  and 
Broadway  and  Florida  Aves.,  Bartow, 
93000393 

Northeast  Bartow  Residential  District  (Bartow 
MPS).  Roughly  lx3unded  by  Jackson  and 
First  Aves.  and  by  Church  and  Boulevard 
Sts.,  Bartow.  93000392 

South  Bartow  Residential  District  (Bartow 
MPS).  Roughly  bounded  by  Floral  and  First 
Aves,  and  Main  and  Vine  Sts.,  Bartow, 
93000394 

St.  Johns  County 

Solla—Carcaba  Cigar  Factory,  88  Riberia  St., 
St.  Augustine,  93000374 

Sarasota  County 

El  Patio  Apartments.  500  N.  Audubon  PI., 
Sarasota,  93000390 

HAWAII 

Hawaii  County 

Palace  Theater,  38  Haili  St.,  Hilo.  93000376 
Honolulu  County 

Foster  Botanic  Garden.  50  N.  Vineyard  Blvd., 
Honolulu.  93000377 

IDAHO 

Bonneville  County 

Ridge  Avenue  Historic  District,  Roughly 
bounded  by  N.  Eastern  Ave.,  Birch  St.,  S. 
Blvd.,  Ash  St.,  W.  Placer  Ave.  and  Pino  St., 
Idaho  Falls.  93000388 

Canyon  County 

Beale.  F.  F.,  House,  1802  Cleveland  Blvd., 
Caldwell.  93000386 

Caribou  County 


Enders  Hotel.  76  S.  Main  St.,  Soda  Springs, 

93000384 
Soda  Springs  City  Hall,  109  S.  Main  St.,  Soda 

Springs,  93000385 

Qark  County 

St.  James'  Episcopal  Mission  Church. 
Reynolds  St  (Old  Co.  Hwy.  91),  Dubois, 
93000387 

Po%ver  County 

Oneida  Milling  and  Elevator  Company  Grain 
Elevator.  Offshore  in  American  Falls 
Reservoir.  American  Falls  vicinity, 
93000380 

MISSISSIPPI 

Attala  County 

Niles.  Judge  Henry  C.  House.  305  N. 
Huntington  St.,  Kosciusko,  93000383 

MISSOURI 

lackson  County 

Volker.  William.  House.  3717  Bell  St.,  Kansas 
City,  93000408 

Pettis  County 

Sedalia  Commercial  Historic  District. 
Roughly  bounded  by  S.  Lamina  Ave.,  W. 
Seventh  St.,  S.  Osage  Ave,  and  Main  St., 
Sedalia,  93000407 

NEW  YORK 

Greene  County 

Elka  Park  Historic  District.  SE  of  Hunter  town 
center.  Hunter  vicinity,  93000399 

OHIO 

Ashland  County 

Center  Street  Historic  District  (Boundary 
Increase).  Center  St.  Between  Town  Cr.  and 
Walnut  St.  and  between  Samaritan  and 
Morgan  Aves.,  Asland,  93000397 

Clinton  County 

South  South  Street  Historic  District,  151 — 
515  S.  South  St.,  Wilmington,  93000396 

Columbiana  County 

Cherry  Valley  Coke  Ovens,  Jet.  of  Cherry 
Valley  and  Butcher  Rds.,  Leetonia, 
93000404 

Delaware  County 

Cooper.  Samuel,  Farmhouse,  695  Lav^Tence 
Rd..  Radnor  vicinity,  93000395 

Franklin  County 

Central  Building  of  the  Columbus  Young 
Men's  Christian  Association,  40  W.  Long 
St..  Columbus.  93000402  ■ 

Hamilton  County 

Yost  Tavern,  7872  Cooper  Rd.,  Montgomery, 
93000406 

Lucas  County 

Inverness  Club,  4601  Dorr  St.,  Toledo, 
93000398 

Meigs  County 

Downing,  John,  Jr.,  House,  220—232  N. 
Second  Ave.,  Middleport,  93000403 

Portage  County 


Cottage  Hill  Farm,  5555  Newton  Falls  R., 
Ravenna  Township,  Ravenna  vicinity, 
93000401 

Summit  County 

Seiberling,  Charles  Willard,  House,  1075  W. 
Market  St.,  Akron,  93000405 

TEXAS 

Travis  County 

Austin  Public  Library,  810  Guadalupe  St., 
Austin.  93000389 

VERMONT 

Windsor  County 

Boyd,  Theron,  Homestead  (Agricultural 
Resources  of  Vermont),  Town  Hwy.  6, 
Hartford,  93000381 

WEST  VIRGINIA 

Pendleton  County 

Sites  Homestead,  Seneca  Rocks  Visitor 
Center,  Seneca  Rocks,  93000382 

WISCONSIN 

Winnebago  Coimty 

Wing.  William  C,  House,  143  N.  Park  Ave., 
Neenah,  93000400. 

(FR  Doc.  93-9194  Filed  4-19-93;  8:45  am) 

BILUNG  CODE  4310-70-U 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperworic 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  Uie 
provisions  of  the  Paperwork  Reduction 
Act  {44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information,  the 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  Usted  below  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1029- 
0041),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Part  773 — Requirements  for 
Permits  and  Permit  Processing. 

OMB  Number:  1029-0041. 

Abstract:  Ensures  that  applicants  for 
permanent  program  permits  or  their 
associates,  who  are  in  violation  of  the 
Surface  Mining  Control  and 
Reclamation  Act  do  not  receive  or 
maintain  Surface  Mining  permits. 

Bureau  Form  Number:  None. 

Frequency:  On  Occasion. 


Description  of  Respondents:  State 
Regulatory  Authorities  and  Mining 
Company  officials. 

Annual  Responses:  4,368. 

Annua]  Burden  Hours:  9,233. 

Estimated  Completion  Time:  2  hours. 

Bureau  Clearance  Officer:  John  A. 
Treleasa  (202)  343-1475. 

Dated:  March  10, 1993. 
John  P.  Mosesso, 

Chief.  Division  of  Tech nicaJ  Services. 
[FR  Doc  93-9124  Filed  4-19-93;  8:45  am] 
nujMo  COM  43io-«e-ti 


Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.Q  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (1029-0034), 
Washington,  DC  20503,  telephone  202- 
395-7340. 

TiUe:  Permit  Applications — ^Minimum 
Requirements  for  L^al.  Financial. 
Compliance,  and  Related  Information. 
30  CFR  part  778. 

OMB  Number:  1029-0034. 

Abstract:  Section  507(b)  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  provides  that  persons  conducting 
coal  mining  activities  submit  to  the 
regulatory  authority  all  relevant 
information  regarding  ownership  and 
control  of  the  property  to  be  affected, 
their  compliance  status  and  history. 
This  information  is  used  to  ensure  all 
legal,  financial  and  compliance 
requirements  are  satisfied  prior  to 
issuance  or  denial  of  a  permit. 

Bureau  Form  Number:  None. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Coal 
Mine  Operators. 

Annual  Responses:  4,415. 

Annual  Burden  Hours:  22.412. 

Estimated  Completion  Time:  5  hours. 

Bureau  Clearance  Officer:  John  A. 
Treleasa  (202)  343-1475. 

Dated:  December  14, 1992. 
Andrew  F.  DeVilo, 

Acting  Chief.  Division  of  Technical  Services. 
[FR  Doc.  92-^127  Filed  4-19-93;  8:45  am] 
BIUJNO  COOe  431»-0B-« 
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Information  Collection  Submitted  to 
the  Office  of  Management  artd  Budget 
for  Review  Under  the  Paperworit 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (1029-0088), 
Washington,  DC  20503.  telephone  202- 
395-7340. 

Title:  Revision;  Renewal;  and 
Transfer.  Assignment  or  Sale  of  Permit 
Rights  30  CFR  part  774. 

OMB  Number:  1029-0088. 

Abstract:  Sections  506(d).  511(a)(1) 
and  511(b)  of  Public  Law  95-87  provide 
that  persons  seeking  permit  revisions, 
renewals,  transfer,  sale  or  assignment  of 
permit  rights  for  coal  mining  activities, 
submit  relevant  information  to  the 
regulatory  authority  to  allow  the 
regulatory  authority  to  determine 
whether  the  applicant  meets  the 
requirements  for  the  action  anticipated. 

Bureau  Form  Number.  None. 

Frequency.  On  occasion. 

Description  of  Respondents:  Coal 
mine  operators. 

Annual  Responses:  2,035. 

Annual  Burden  Hours:  24,790. 

Estimated  Completion  Time:  12 
hours. 

Bureau  Clearance  Officer.  John  A. 
Trelease  (202)  343-1475. 

Dated:  December  14, 1992. 
Andrew  F.  DeVilo, 

Acting  Chief  Division  of  Technical  Services. 
IFR  Doc.  93-9128  Filed  4-19-93;  8:45  am] 

BILUNG  C00£  4310-06-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-303  Sub  12X] 

Wisconsin  Central  Ltd.— Abandonment 
Exemption— In  Douglas,  Washburn, 
and  Barron  Counties,  Wl 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 


49  U.S.C.  10903-10904  the 
abandonment  by  Wisconsin  Central  Ltd. 
of  its  56.9-mile  line  of  railroad 
extending  between  milepost  25.8,  near 
Gordon,  and  milepost  56.0,  at  Rice  Lake, 
in  Douglas,  Washburn,  and  Barron 
Counties,  WI.  The  Commission  issues  a 
notice  of  interim  trail  use  for  the  line 
and  also  makes  the  exemption  subject  to 
standard  employee  protective 
conditions  and  an  historic  preservation 
condition. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  20. 
1993.  Formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance ' 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  April  30, 1993,  petitions  to  stay 
must  be  filed  by  May  5, 1993.  and 
petitions  for  reconsideration  must  be 
filed  by  May  17. 1993.  Requests  for  a 
public  use  condition  must  be  filed  by 
May  10. 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-303  (Sub-No.  12X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

and 

(2)  Petitioner's  representative:  Janet  H. 
Gilbert.  Wisconsin  Central  Ltd.,  6250 
N.  River  Road,  suite  9000,  Rosemont, 
IL  60018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-5610  [TDD 
for  hearing  impaired:  (202)  927-5721J. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington.  DC  20423.  Telephone: 
(202)  289-^357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-57211, 

Decided:  April  8. 1993. 

By  the  Commiuion,  CSiainnan  McDonald. 
Vice  Chairman  Sinunons,  CommissioDen 
Phillipt,  Philbin,  and  Walden. 
Sidney  L.  StricLiuid,  Jr., 
Secretory. 
[FR  Doc.  93-9206  Filed  4-19-93;  8:45  am] 

BILUNG  COOC  7D36-0t-P 


I  See  ExampL  of  Rail  i^hanrlnninwil    Offnn  of 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcii  Act  of  1984; 
Semiconductor  Research  Corp. 

Notice  is  hereby  given  that,  on  March 
1, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Semiconductor  Research  Corporation 
("SRC"),  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  noti^cations 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  SRC  has  added  Scientific 
Exchange,  Osgood,  Ontario,  Canada  as 
an  affiliate  member.  The  following 
companies  have  been  deleted  from  SRC 
membership:  Hampshire  Instruments, 
Inc.;  Micron  Technology  Inc.;  VLSI 
Standards,  Inc.;  and  Xerox  Corporation. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SRC  intends 
to  file  additional  wTitten  notification 
disclosing  all  changes  in  membership. 

On  January  8. 1985,  SRC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  30, 1985,  (50  FR  4281). 

The  last  notification  was  filed  with 
the  Department  on  January  4,  1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  29, 1993,  (58  FR  6529). 
loseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  93-9121  Filed  4-19-93;  8:45  am) 

B4LUNG  CO0€  4410-01-M 


Notice  Pursuant  t&the  National 
Cooperative  Research  Act  of  1984 
"Ultra  Low  Emission  Engine  Program" 

Notice  is  hereby  given  that,  on  April 
1, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership/project  status.  Changes 
have  been  made  in  the  membership  and 
length  of  performance.  The  notifications 
were  filed  for  the  purpose  of  extending 


the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Chrysler  Corporation. 
Auburn  Hills,  MI  (effective  01/19/93) 
has  joined  as  a  member;  and  the  period 
of  performance  has  been  extended  for 
one  year  to  September  30. 1993. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  SwRI  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  November  13, 1991,  SwRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  ("the  Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  December 
9,  1991,  56  FR  64276.  The  last 
substantive  change  notification  was 
filed  with  the  Department  on  December 
14,  1992.  A  notice  was  pubUshed  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  January  25, 1993,  58 
FR  6015.  The  last  correction  notification 
was  filed  with  the  Department  on 
February  16, 1993.  A  notice  was 
published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
March  10,  1993,  58  FR  13283. 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-9122  Filed  4-19-93;  8:45  am) 

BJLUNQ  CODE  4410-01-« 


Lodging  a  Final  Judgement  by 
Consent  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  on  April 
9, 1993,  a  proposed  consent  decree  in 
United  States  versus  Ridge  Developers, 
Inc..  Civil  Action  No.  4:CV-92-0511, 
was  lodged  with  the  United  States 
District  Court  for  the  Middle  District  of 
Pennsylvania. 

The  complaint  filed  by  the  United 
States  in  April  1992  seeks  a  declaratory 
judgment  that  the  purported  transfer  of 
the  property  known  as  the  East  Mount 
Zion  Superfund  Site  ("Site"),  is  void  as 
a  matter  of  law  and  that  Ridge 
Developers,  Inc.  is  the  lawful  owner  of 
that  property.  The  suit  also  seeks  a 
judicial  order  under  section  104(e)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
("CERCLA").  42  U.S.C.  9604(e).  granting 
EPA  access  to  the  Site  for  purposes  of 
conducting  CERCLA  response  actions. 

The  proposed  consent  decree  resolves 
defendants  liability  with  respect  to  the 
purported  property  transfer  and  grants 


the  United  States  Environmental 
Protection  Agency  access  to  the  Site  for 
purposes  of  conducting  CERCLA 
response  actions.  The  United  States  has 
specifically  reserved  its  right  to  seek 
further  rehef  from  Ridge  on  claims  that 
are  outside  of  the  scope  of  the  complaint 
filed  in  this  case. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  pubUcation  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney  General 
of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044,  and 
should  refer  to  United  States  versus 
Ridge  Developers.  Inc.,  DOJ  Ref.  No.  90- 
11-2-655. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Middle  District 
of  Pennsylvania,  Harrisburg,  PA;  the 
Region  III  Office  of  the  Environmental 
Protection  Agency,  841  Chestnut  Street, 
Philadelphia.  PA;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor.  Washington.  DC  20005.  202-624- 
0892.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library. 
1120  G  Street.  NW..  4th  Floor. 
Washington.  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$2.50  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
Myles  E.  Flint. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-9120  Filed  4-19-93;  8:45  am] 

MLUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Labor  Research  Advisory  Council: 
Reestabilshment 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act. 
and  after  consultation  with  General 
Services  Administration  (GSA).  I  have 
determined  that  renewal  of  the  Labor 
Research  Advisory  Council  is  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  Labor. 

The  Council  will  advise  the 
Commissioner  of  Labor  Statistics 
regarding  the  statistical  and  analytical 
work  of  the  Bureau  of  Labor  Statistics, 
providing  perspectives  on  these 


programs  in  relation  to  the  needs  of  the 
labor  unions  and  their  members. 

Council  membership  and 
participation  in  the  Council  and  its 
subcommittees  are  broadly 
representative  of  the  union 
organizations  of  all  sizes  of 
membership,  with  national  coverage 
which  reflects  the  geographical, 
industrial,  and  occupational  sectors  of 
the  economy. 

The  Council  will  function  solely  as  an 
advisory  body  and  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act.  The  Charter  is  being 
filed  simultaneously  herewith  with  the 
Library  of  Congress  and  the  appropriate 
congressional  committees. 

Interested  persons  are  invited  to 
submit  comments  regarding  renewal  of 
the  Labor  Research  Advisory  Council. 
Such  comments  should  be  addressed  to: 
William  G.  Barron.  Jr.,  Bureau  of  Labor 
Statistics,  Department  of  Labor,  Postal 
Square  Building,  2  Massachusetts 
Avenue  NE.,  Washington.  DC  20212, 
telephone:  202-606-7804. 

Signed  at  Washington,  DC.  this  5th  day  of 
April.  1993. 

Robert  B.  Reich, 

Secretary  of  Labor 

IFR  Doc.  93-9201  Filed  4-19-93;  8:45  am] 

BILUNG  CODE  4610-a4-M 


Employment  and  Training 
Administration 

Determinations  Regarding  Eligibility 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
March  1993. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
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separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-28,206:  American  National  Can 

Co.,  Chicago,  IL 
TA-W-28,177:  Pacific  Uniform  Mfg.  Co.. 

Inc.,  Conyers,  GA 
TA-W-28,199;  North  American 

Directory  Corp.  (NADCO),  Lowell, 

MA 
TA-W-28.102;  Intemyal  Corp..  Storage 

Products  Div.,  Warren,  PA 
In  the  following  cases,  the 
investigation  revealed  lliat  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 
TA-W-28.146:  Siemens  Nixdorf 

Information  System,  Inc.,  Research 

&■  Development  Hardware  Group, 

Buriington,  MA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28.236;  Amerada  Hess  Corp.. 

Tulsa.  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28,085:  Weatherford  U.S..  Inc. 

(Formerly  Weatherford  Petco 

Oilfield  Service).  Ada.  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.261:  Phillips  Petroleum  Co.. 

Houston,  TX 
TA-W-28,262:  Phillips  66  Co.,  Houston, 

TX 
TA-W-28,263;  Phillips  Chemical  Co., 

Houston,  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28.270;  General  Motors  Corp., 

Powertrain  Div.,  Flint  V-8  Plant. 

Flint,  MI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-28,166;  Dresser  Rand  Co.,  Turbo 

Products  Div..  Olean.  NY 
U.S.  imports  of  oil  and  gas  field 
machinery  was  negligible  in  1991  and 
1992. 
TA-W-28.468:  Maynard  Oil  Co..  Dallas. 

TX 


The  investigation  revealed  that 
criterion  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

TA-W-2B.342;  Mobil  Natural  Gas.  Inc.. 
Houston.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28.272:  General  Motors  Corp.. 
AC  Rochester.  Sioux  City.  lA 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

Afiirmative  Determinations 

TA-W-28.321;  Charland  Sportswear. 
Charleroi.  PA 

A  certification  was  issued  covering  all 
workers  producing  ladies'  skirts,  slacks 
and  shorts  separated  on  or  after 
February  1,  1992. 

TA-W-28.063;  Feature  Enterprises.  Inc.. 
New  York.  NY 

A  certification  was  issued  covering  all 
workers  producing  diamond  and  gold 
jewelry  separated  on  or  after  November 
12.  1991. 

TA-W-28.229.  TA-W-28.230:  Al  Tech 
Specialty  Steel  Corp.,  Dunkirk,  NY 
and  Waiervliet.  NY 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  January  7, 

1992. 

TA-W-28,273;  General  Motors  Corp.. 
NAO  Van  Nuys.  Van  Nuys.  CA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  8, 
1993. 

TA-W-28.269;  General  Motors  Corp.. 
NAO  Willow  Run.  YpsilanU.  MI 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
22.  1992. 

TA-W-28.082;  Hudson  Energy 

Resources  Corp..  Hadson  Petroleum 
(USA)  Inc..  Oklahoma  City.  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
20.  1991. 

TA-W-28.265;  Thomson  Consumer 
Electronics.  Inc..  Bloomington.  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  January 
15. 1992. 

TA-W-28.363;  Thomson  Consumer 
Electronics.  Inc..  Indianapolis,  IN 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  February 
19,  1992. 

TA-W-28.246;  Echo  Bay  Minerals  Co.. 
Republic.  WA 
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A  certification  was  issued  covering  all 
workers  producing  gold  and  silver 
separated  on  or  after  January  11, 1992. 

TA~W-27,906;  Asawera  Minerals.  Inc., 
Wenatchee,  WA 

A  certiRcation  was  issued  covering  all 
workers  producing  gold  and  silver 
separated  on  or  after  September  25, 
1991. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  March  1993. 
Copies  of  these  determinations  are 
available  for  inspection  in  room  C-4318, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  fterscns  to  write  to 
the  above  address. 

Dated:  April  12. 1993. 
Marvin  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  93-9200  Filed  4-19-93;  845  am) 

WLUNG  COOe  461t>-3IMI 


[TA-W-28,4311 

Baker-Hughes  Tubular  Services, 
Odessa,  TX;  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  March  8, 1993  in  response 
to  a  worker  petition  which  was  filed  on 
February  23, 1993  on  behalf  of  workers 
at  Baker-Hughes  Tubular  Services, 
Odessa.  Texas. 

The  petitioning  group  of  workers  were 
recently  denied  Trade  Adjustment 
A.ssistance  on  March  19, 1993  (TA-W- 
28.238C)  when  all  locations  of  Baker- 
Hughes  Tubular  Services  were 
investigated.  That  investigation  revealed 
that  all  workers  of  Baker-Hughes 
Tubular  Services  do  not  produce  an 
article  within  the  meaning  of  section 
223(3)  of  the  Act.  No  new  information 
has  been  received  to  change  this 
determination.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington.  DC  this  8th  day  of 
April  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 

Assistance. 

fFR  Doc.  93-9204  Filed  4-19-93;  8:45  am) 

BIUJNQ  CODE  4610-tO-M 


rrA-w-a7,88i] 

Grant  Tensor  Geophysical  Corp-.  a/K/a 
Norpak  International  Nevada,  Inc., 
Houston,  TX;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  14, 1993,  applicable  to  the 
workers  at  the  subject  firm. 

At  the  request  of  the  company 
officials,  the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  investigation  findings  show 
that  the  claimants'  wages  for  Grant 
Tensor  were  reported  under  the  Norpak 
International  Nevada  Inc., 
Unemployment  Insurance  (UI)  tax 
account  through  December  31,  1992.  All 
claimants'  wages  on  and  after  January  1. 
1993  are  reported  under  Grant  Tensor's 
UI  tax  account. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicaole  to 
TA-VV-27,881  is  hereby  issued  as 
follows: 

All  workers  of  Grant  Tensor  Geophysical 
Corporation,  Houston,  Texas  also  known  as 
Norpak  international  Nevada.  Inc..  Houston, 
Texas  for  UI  tax  purposes,  who  were  engaged 
in  providing  seismic  data,  and  who  became 
totally  or  partially  separated  from 
employment  on  or  after  September  21, 1991 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC.  this  12th  day  of 
April  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  93-9205  Filed  4-19-93;  8:45  am) 

BaUNC  CODE  45tO-9(MVi 

[TA-W-2S,  329] 

Optek  Technology,  El  Paso,  TX; 
Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Optek  Technology,  El  Paso,  Texas.  The 
review  indicated  that  the  application 
contained  no  new  substantial 
information  which  would  bear 
importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-28, 329;  Optek  Technology.  El 
Paso,  Texas  (April  12, 1993) 


Signed  at  Washington.  DC  this  13th  day  of 
April.  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Adjustment  Assistance. 
IFR  Doc.  93-9202  Filed  4-19-93;  8:45  am) 

MLUNO  COOC  4S10-3IMI 


[TA-W-27,950,  TA-W-27.B50A,  TA-W- 
27,9538] 

Willamette  Industries,  inc.,  Eugene,  OR 
and  Veneta,  OR;  Goshen  Trucking, 
Eugene,  OR;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
January  25,  1993  applicable  to  all 
workers  of  Willamette  Industries,  Inc.. 
Eugene  and  Veneta,  Oregon.  The 
certification  notice  was  published  in  tlie 
Federal  Register  on  February  11,  1993 
(58  FR  8063). 

New  information  received  by  the 
Department  shows  that  Goshen 
Trucking,  Eugene,  Oregon  is  owned  by 
Willamette  Industries,  Inc.  Goshen 
Trucking  laid  off  several  workers  in 
December,  1992,  as  a  result  of  reduced 
demand  for  its  long  hauling  services 
from  Willamette  Industries  in  Eugene 
and  Veneta,  Oregon  whose  workers  are 
already  certified  for  trade  adjustment 
assistance. 

Accordingly,  the  amended  notice 
applicable  to  TA-W-27,950  is  hereby 
issued  as  follows: 

All  workers  of  Willamette  Industries.  Inc., 
Eugene,  Oregon  (TA-W-27.950)  and  Veneta, 
Oregon  (27,95GA)  and  Goshen  Trucking, 
Eugene.  Oregon  (TA-W-27.950B)  engaged  in 
employment  related  to  the  production  of 
veneer  or  plywood  or  trucking  services,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  October  20, 1991.  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1074. 

Signed  in  Washington.  DC.  this  14th  day  of 
April  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  93-9203  Filed  4-19-93;  8:45  am] 

BILUNG  COOE4et*-«»-M 


LIBRARY  OF  CONGRESS 

American  Folklife  Center  Board  of 
Trustees  Meeting 

AGENCY:  Library  of  Cor^gress. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 


American  Polklife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  with  Public  Law 
94-463. 

DATES:  Friday,  May  7. 1993;  9  a,m.  to  1 
p.m. 

ADDRESSES:  Librarian's  Conference 
Room,  LM  608,  Library  of  Congress, 
Washington,  EX:  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  L.  Dockstader,  Deputy 
Director,  American  Folklife  Center, 
Washington,  DC  20540. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contact 
Raymond  Dockstader  at  (202)  707-6590. 

The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Public^Law  94-201,  the 
American  Folklife  Preservation  Act,  in 
1976.  The  Center  is  directed  to 
"preserve  and  present  American 
folklife"  through  programs  of  research, 
documentation,  archival  preservation, 
live  presentation,  exhibition, 
publications,  dissemination,  training, 
and  other  activities  involving  the  many 
folk  cultural  traditions  of  the  United 
States,  The  Center  is  under  the  general 
guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in 
American  folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract  by 
others.  In  the  brief  period  of  the  Center's 
operation  it  has  energetically  carried  out 
its  mandate  with  programs  that  provide 
coordination,  assistance,  and  model 
projects  for  the  field  of  American 
folkhfe. 

Dated:  April  7, 1993. 
Raymond  L.  Dockstader, 

Deputy  Director,  American  Folklife  Center. 
|FR  Doc.  93-9166  Filed  4-19-93;  8:45  ami 

BILUNC  CODE  1410-01-M 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  9^-031] 

Advisory  Committee  on  the  Redesign 
of  the  Space  Station;  Establishment 
and  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  establishment;  notice 
of  meeting. 


SUMMARY:  Pursuant  to  sections  9(a)  and 
(c)  of  the  Federal  Advisory  Committee 
Act,  Public  Law  92-463,  and  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  has  determined  that 
establishment  of  the  Advisory 
Committee  on  the  Redesign  of  the  Space 
Station  (hereinafter  referred  to  as  the 
"Advisory  Committee")  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon 
NASA  by  law. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Advisory  Committee. 

DATES:  April  22,  1993,  9:30  a.m.  to  5 
p.m. 

ADDRESSES:  Crystal  Gateway  Three.  8th 
Floor,  1215  Jefferson  Davis  Highway, 
ArUngton,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  McCarthy,  Code  R,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4590. 
SUPPLEMENTARY  INFORMATION:  The 
President  has  asked  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  to  assess  redesign 
options  for  the  Space  Station.  The 
Advisory  Committee  will  submit  its 
report,  joined  by  the  NASA 
Administrator,  to  the  Office  of  Science 
and  Technology  Policy.  National 
Economic  Council.  Office  of 
Management  and  Budget,  and  the  Vice 
President  in  June.  The  Advisory 
Committee  is  chaired  by  Dr.  Charles  M. 
Vest  and  is  composed  of  16  members, 
selected  from  a  cross  section  of  qualified 
individuals  with  an  extensive 
knowledge  of  space  activities  and  broad 
technical  and  managerial  expertise.  The 
meeting  will  be  open  to  the  public  on 
April  22  up  to  the  seating  capacity  of 
the  room,  which  is  approximately  50 
persons  including  Advisory  Committee 
members  and  other  participants. 

The  agenda  for  the  meeting  is  as 
follows: 

— Requirements  Assessment  Process 
update 
— Option  Evaluation  Plan  and  Factors 
—Option  development  status  and 
plans 
— Briefings  as  appropriate 
It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants,  and  in  order  for  the 
Committee  to  complete  its  report  by 
June. 


Dated:  April  IS,  1993 
Danale«  Green, 

Chief,  Management  Controls  Office,  National 
Aeronautics  and  Space  Administration. 
(PR  Doc.  93-9185  Filed  4-15-93;  1:06  pm) 

BILLING  COOC  7S10-01-M 


[Notlc*  9^-030] 

NASA  Wage  Committee. 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  PubUc 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  NASA  Wage 
Committee. 

DATES:  June  30.  1993, 1:30  p.m.  to  3:30 

p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Room  3G38,  Two 
Independence  Square,  300  E  Street  SW., 
Washington.  DC  20546-0001  (202)  358- 
1218. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Deborah  Green  Glasco.  Code  FPP, 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546, 
202/358-1218. 

SUPPLEMENTARY  INFORMATION:  The 
Committee's  primary  responsibility  is  to 
consider  and  make  recommendations  to 
the  Director,  Personnel  Division, 
National  Aeronautics  and  Space 
Administration  on  all  matters  involved 
in  the  development  and  authorization  of 
a  Wage  Schedule  for  the  Cleveland. 
Ohio,  wage  area,  pursuant  to  Public  Law 
92-392.  The  Committee,  chaired  by  Dr. 
David  Poferl.  consists  of  six  members. 
During  this  meeting  the  Committee  will 
consider  wage  data,  local  reports, 
recommendations,  and  statistical 
analyses  and  proposed  wage  schedules 
reviewed  therefrom.  Discussions  of 
these  matters  in  a  pubhc  session  would 
constitute  release  of  confidential 
commercial  and  financial  information 
obtained  from  private  industry.  Since 
this  session  will  be  concerned  with 
matters  Usted  in  5  U.S.C.  552b(c)(4),  it 
has  been  determined  that  this  meeting 
will  be  entirely  closed  to  the  public. 
However,  members  of  the  public  who 
may  wish  to  do  so.  are  invited  to  submit 
material  in  writing  to  the  Chairperson 
concerning  matters  felt  to  be  deserving 
of  the  Committee's  attention. 

TYPE  OF  MEETING:  Closed. 

PURPOSE  OF  MEETING:  The  Committee 
will  recommend  to  the  NASA  Wage 
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Fixing  Authority  the  proposed  wage 
schedule  to  be  adopted. 
Danalee  Gram. 

Chief,  Management  Controls  Office,  National 
Aeronautics  and  Space  Administration. 
[FR  Doc.  93-9159  Filed  4-19-93;  8:45  ainj 

WLUNC  CODE  7S1(M>1-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANfTtES 

National  Endowment  for  the  Arts; 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Painting  Fellowships 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  17-20,  1993 
from  9  a.m.-8  p.m.  and  May  21  from 
9:30  a.m.-5  p.m.  in  room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  21  from  3:30  p.m.- 
5  p.m.  for  policy  discussion  and 
guidelines  review. 

The  remaining  portions  of  this 
meeting  on  May  17-20  from  9  a.m.-8 
p.m.  and  May  21  from  9:30  a.m.-3:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
hnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  these  sessions  will 
be  closed  to  the  pubUc  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

if  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine.  Advisory  Committee 
Management  Officer,  National 


Endowment  for  the  Arts.  Washington. 
DC  20506.  or  call  (202)  682-5439. 

Dated:  April  12. 1993. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
jFR  Doc.  93-9123  Filed  4-19-93;  8:45  am) 

BILUNQ  CODE  7S37-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Social  and 
Economic  Sciences;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Social 
and  Economic  Sciences. 

Date  and  Time:  May  6, 1993;  9  a.m.-5 
p.m.;  May  7.  1993;  9  a.m.-l  p.m. 

Place:  Room  500-D,  1110  Vermont 
Avenue.  NW.,  Washington,  DC 

Ty-pe  of  Meeting:  Part-Open 

Contact  Person:  Dr.  James  H.  Blackman, 
Acting  Deputy  Director,  Division  of  Social, 
Behavioral,  and  Economic  Research,  room 
336,  National  Science  Foundation,  1800  C 
Street  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-7966. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  suppKJrt. 

Agenda:  Open  session:  May  7, 1993;  11 
a.m.-l  p.m..  To  discuss  research  trends  in 
Social  and  Economic  Sciences.  Qosed 
session:  May  6, 1993;  9  a.m.-5  p.m.  and  May 
7, 1993;  9  a.m.-ll  a.m.  To  review  and 
evaluate  methodology,  measurement  and 
statistics  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  infonnation;  Bnancial  data,  such  a 
salaries;  and  personal  information 
concerning  individuals  a&sociated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  15, 1993. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  Doc.  93-9170  Filed  4-19-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COIMMISSION 

Advisory  Committee  on  Medical  Uses 
of  Isotopes;  Meeting 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  will  convene  its  next 


regular  meeting  of  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes 
(ACMUI)  on  May  3  and  4.  1993.  Topics 
of  discussion  will  include:  Staff  action 
resulting  from  the  Incident  Investigation 
Team  report  on  the  recent 
brachytherapy  misadministration  in 
Indiana,  Pennsylvania;  modification  in 
licensing  and  inspection  guidance  for 
high-dose-rate  efterloading  devices; 
modification  of  the  role  of  the  NRC 
medical  consultant;  training  and 
experience  for  physicians  involved  with 
therapy  applications  of  byproduct 
material;  the  role  of  the  Radiation  Safety 
Officer  and  Radiation  Safety  Program 
management.  In  addition,  the  NRC  staff 
will  provide  status  reports  on  proposed 
rulemaking,  including:  "Proposed 
Amendments  to  10  CFR  35.75,  Release 
of  patients  Containing 
Radiopharmaceuticals  or  Permanent 
Implants";  "Proposed  Amendments  on 
Preparation,  Transfer,  and  Use  of 
Byproduct  Material  for  Medical  Use"; 
and  "Administration  of  Byproduct 
Material  or  Radiation  from  Byproduct 
Material  to  Patients  Who  May  be 
Pregnant  or  Nursing."  The  NRC  staff 
will  also  provide  a  status  report  on 
ACMUI  membership. 
DATES:  The  meeting  will  begin  at  8  a.m., 
on  May  3  and  4, 1993. 
ADDRESSES:  The  Ramada  Bethesda  Hotel 
and  Conference  Center.  8400  Wisconsin 
Avenue,  Bethesda,  Maryland  20814. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Larry  W.  Camper.  Office  of  Nu-  clear 
Material  Safety  and  Safeguards.  MS  6- 
H-3.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-504-3417. 
SUPPLEMENTARY  INFORMATION:  The 
following  information  is  provided 
concerning  the  topics  to  be  discussied  at 
the  meeting: 

Recent  Brachytherapy  Incident, 
Indiana,  Pennsylvania 

The  NRC  staff  will  provide  a  brief 
overview  of  the  development  of  a 
management  plan  for  the  medical  use 
program.  This  discussion  will  focus  on 
those  staff  actions  included  in  the  plan 
resulting  from  the  Incident  Investigation 
team  report  on  the  brachytherapy 
misadministration  in  Indiana, 
Pennsylvania. 

Modification  in  Licensing  and 
Inspection  Guidance  for  Higb-Dose 
Rate  Afterloading  Devices 

The  NRC  staff  is  currently  revising  its 
licensing  and  inspection  procedures  for 
high-dose-rate  afterloader  licensees.  The 
NRC  staff  will  provide  an  overview  of 
these  changes  and  seek  input  from  the 
ACMUI. 


Modification  of  the  Role  of  the  NRC 
Medical  Consultant 

The  NRC  staff  will  discuss  proposed 
changes  to  NRC  Manual  Chapter  1360. 
The  discussion  will  focus  on  the 
enhanced  role  of  the  medical  consultant 
in  investigating  misadministrations. 

Training  and  Experience  for  Physiciana 
Involved  With  Therapy  Applications  of 
Byproduct  Material 

The  committee  will  review  and 
discuss  the  current  training  and 
experience  that  NRC  requires  for 
physicians  involved  in  therapeutic 
applications  of  byproduct  material. 

The  Role  of  the  Radiation  Safety  Officer 
and  Radiation  Safety  Program 
Management 

The  committee  will  review  and 
discuss  the  responsibilities  of  a 
radiation  safety  officer  and  his/her 
individual  role  in  overall  radiation 
safety  program  management.  Questions 
to  be  explored  may  include:  Who 
should  serve  as  RSO?  What  should  be 
the  responsibility  of  the  licensee's 
senior  management  regarding  the  RSO 
function? , 

Status  Reports  on  Proposed 
Rulemaking 

Proposed  Amendments  to  10  CFR  35.75, 
Release  of  Patients  Containing 
Radiopharmaceuticals  or  Permanent 
Implants 

The  staff  will  provide  a  status  report 
regarding  proposed  rulemaking  in 
response  to  three  petitions  for 
rulemaking,  one  from  Carol  Marcus, 
M.D.  (February  6,  1991),  and  two  from 
the  American  College  of  Nuclear 
Medicine  (January  14, 1992,  and  April 
21, 1992),  regarding  criteria  for  the 
release  of  patients  administered  by- 
product material. 

Proposed  Amendments  on  Preparation, 
Transfer,  and  Use  of  Byproduct  Material 
for  Medical  Use 

On  June  15, 1989,  the  American 
College  of  Nuclear  Physicians  and 
Society  of  Nuclear  Medicine  (ACNP/ 
SNM)  filed  a  petition  with  NRC 
addressing  five  issues  relating  to  the 
preparation  and  use  of 
radiopharmaceuticals.  On  August  23, 
1990.  NRC  published  the  "Interim  Final 
Rule,"  addressing  two  issues  in  the 
petition.  The  remaining  issues  to  be 
resolved  are:  The  preparation  of 
radioactive  drugs,  including 
compounding;  the  use  of  radiolabled 
biologies;  and  the  use  of  byproduct 
material  for  research  on  human  subjects. 
The  NRC  staff  has  presented  draft  rule 
language  to  the  Commission,  for  its 
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consideration.  A  status  report  on  the 
progress  of  the  rulemaking  will  be 
provided. 

Administration  of  Byproduct  Material 
or  Radiation  From  Byproduct  Material 
to  Patients  Who  May  Be  Pregnant  or 
Nursing:  Pregnancy  and  Breast-Feeding 

The  staff  will  provide  a  status  report 
on  issues  and  recommendations 
concerning  unintended  radiation  doses 
or  dosages  to  an  embryo,  fetus,  or 
nursing  infant,  resulting  from 
administration  of  radiopharmaceuticals 
or  radiation  to  pregnant  or  breast- 
feeding patients. 

Review  of  Physician's  Credentials 

The  ACMUI  will  review  the  training 
and  experience  of  two  Canadian 

fihysicians  who  have  applied  to  be 
isted  as  "authorized  users"  on  NRC 
medical  use  licenses.  This  portion  of  the 
meeting  will  be  closed  to  the  pubHc. 

Conduct  of  the  Meeting 

Barry  Siegel,  M.D.  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
tlie  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting: 

1.  Persons  who  wish  to  provide  a 
written  statement  should  submit  a 
reproducible  copy  to  Larry  W.  Camper 
(address  listed  above).  Comments  must 
be  received  by  April  23,  1993.  to  ensure 
consideration  at  the  meeting.  The 
transcript  of  the  meeting  will  be  kept 
open  until  May  7, 1993,  for  inclusion  of 
written  comments. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Mr.  Camper, 
in  writing,  by  April  27, 1993. 
Statements  must  pertain  to  the  topics  on 
the  agenda  for  the  meeting.  The 
Chairman  will  rule  on  requests  to  make 
oral  statements.  Members  of  the  pubUc 
will  be  permitted  to  make  oral 
statements  if  time  permits.  Permission 
to  make  oral  statements  will  be  based  on 
the  order  to  which  requests  are  received. 
In  general  oral  statements  will  be 
limited  to  approximately  5  minutes. 
Oral  statements  must  be  supplemented 
by  detailed  written  statements,  for  the 
record.  Rulings  on  who  may  speak,  the 
order  of  presentation,  and  time 
allotments  may  be  obtained  by  calling 
Mr.  Camper,  301-504-3417.  between  9 
a.m.  and  5  p.m.  e.s.t.,  on  April  29, 1993. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
members,  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  comments  will  be 
available  for  inspection,  and  copying. 


for  a  fee.  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW..  Lower  Level. 
Washington,  IX:  20555,  on  or  about  May 
14.  1993. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

I  have  determined  in  acoirdance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.)  that  it  is 
necessary  to  close  the  portion  of  this 
meeting  devoted  to  the  review  of 
physicians  credentials  because  it  will 
involve  a  discussion  of  information  the 
release  of  which  would  represent  a 
clearly  unwarranted  invasion  of 
personal  privacy  under  5  U.S.C. 
552b(c)(6). 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954.  as  amended  (primarily  section 
161a);  the  Federal  Advisory  Act  (5 
U.S.C.  app.);  and  the  Commission's 
regulations  in  title  10.  Code  of  Federal 
Regulations,  part  7. 

Dated:  April  15. 1993. 
lohn  C  Hoyl«, 

Advisory  Committee  Management  Officer. 
IFR  Doc.  93-9190  Filed  4-19-93;  8:45  am] 
BiaJNOCOOC  Tsao-«t-M 


[Docket  Nos.  50-445  and  50-446] 

Texas  Utilities  ElMtrlc  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89,  issued  to  Texas  UtiUties 
Electric  Company  (the  licensee),  for 
operation  of  the  Comanche  Peak  Steam 
Electric  Station  (CPSES)  Units  1  and  2 
located  in  Somervell  County.  Texas. 

The  proposed  amendment  would 
change  the  technical  spedficaLions  to 
allow  the  use  of  fuel  enrichments  up  to 
4.3  weight  percent  U-235.  The  present 
maximum  enrichment  allowed  in  3.5 
weight  percent. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  May  20,  1993,  the  licensee  may  file 
a  request  for  a  bearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
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petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rule  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
G='R  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street  N\V.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
University  of  Texas  at  Arlington  Library. 
Government  Publications/Maps.  701 
South  Cooper.  P.O.  Box  19497. 
Arlington.  Texas  76019.  If  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  fist  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 


opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street.  NW.,  Washington.  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-fi-ee  telephone 
call  to  Western  Union  at  l-(800)  428- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  Suzanne  C.  Black,  Director, 
Project  Directorate  IV-2:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  George  L. 
Edgar.  Esq.,  Newman  and  Holtzinger, 
1615  L  Street.  NW.,  suite  1000, 
Washington,  DC  20336,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 


presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  16, 1992, 
supplemented  by  letter  dated  March  17, 
1993,  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  University  of  Texas 
at  Arlington  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlington,  Texas  76019. 

Dated  at  Rockville.  Maryland,  this  14th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  C  Black, 

Director,  Project  Directorate  lV-2,  Division 
of  Reactor  Projects  Ill/rV/V.  Office  of  Nuclear 
Reactor  Regulation. 

IFR  Doc.  93-9191  Filed  4-19-93;  8:45  am) 
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PEACE  CORPS 

Information  Collection  Request  Under 
Review  QMB  Review 

ACTION;  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  this  notice  announces  that 
the  information  collection  request 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
for  review  and  is  available  for  public 
review  and  comment.  A  copy  of  the 
information  collection  may  be  obtained 
from  Ms.  Mona  Melanson,  Office  of 
Returned  Volunteer  Services,  United 
States  Peace  Corps,  1990  K  Street,  NW.. 
Washington,  DC.  20526.  Ms.  Melanson 
may  be  called  at  202-606-3126. 
Comments  on  this  form  should  be 
addressed  to  Mr.  Jeff  Hill,  Desk  Officer, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 
INFORMATION  COtJ^CTlON  ABSTRACT: 
Title:  RPCV  and  Former  Staff  Update 

Card 
Need  for  and  Use  of  the  Information: 

Peace  Corps  needs  this  information  in 


order  to  help  the  agency  regain  and 
maintain  contact  with  former 
Volunteers  and  staff. 

Respondents:  Fonner  Peace  Corps 
Volunteers  and  staff. 

Burden  on  the  public: 

a.  Annual  reporting  burden:  165  hours 

b.  Annual  record  keeping  burden:  0 
hours 

c.  Estimated  average  burden  per 
response:  2  minutes 

d.  Frequency  of  response:  On 
occasion 

e.  Estimated  number  of  likely 
respondents:  5,000. 

This  notice  is  issued  in  Washington,  DC. 
on  March  24, 1993. 
Joan  Ambra, 

Asscyciate  Director  for  Management. 
IFR  Doc.  93-9176  Filed  4-19-93;  8:45  ami 
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April  13. 1993 
I.  Introduction 

On  February  20, 1992.  the  Midwest 
Stock  Exchange.  Inc.  ("MSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19Cb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
establish  a  one  year  pilot  program  ^  for 
the  automatic  execution  of  non- 
marketable  limit  orders.*  The  proposed 
rule  change  was  published  for  comment 
in  SeairiUes  Exchange  Act  Release  No. 
30469  (March  11. 1992).  57  FR  9462 


'  15  U.S.C.  7as(b)(l)  (1988). 

» 17  CFR  240.19b-«  (1991). 

'  The  MSE  haj  requested  approval  of  the 
proposed  rule  cliange  oo  a  ooe  year  pilot  basis.  See 
letter  from  Daniel  J.  Liberti,  Associate  Counsel. 
MSE,  to  Mary  Revell,  Branch  Chief,  Commission, 
dated  May  12, 1992. 

*  A  limit  order  is  an  order  to  buy  or  tell  a  staled 
amount  of  a  security  at  a  speciriad  price  or  at  a 
better  price.  A  limit  order  is  called  "marketable** 
when  the  prevailing  best  offer  (bid)  is  equal  to  or 
less  (greater)  than  the  order  price.  The  proposed 
rule  change  does  not  apply  to  the  execution  of 
marketable  limit  orders. 


(March  18, 1992).'  One  comment  letter 
was  received  on  the  proposal.^ 

n.  Proposal 

The  MSE  proposes  to  implement,  for 
a  one  year  pilot  period,  a  system 
enhancement  which  would  facilitate  the 
automatic  execution  of  non-marketable 
limit  orders  in  a  specialist's  book.  The 
proposed  automatic  execution  feature 
("Auto-Ex")  will  operate  by  comparing 
the  size  of  the  MSE-entered  limit  order 
against  the  amount  of  stock  ahead  of 
that  order  in  the  consolidated  market. 
The  comparison  will  be  made  against 
the  consolidated  quotation  size  at  the 
^me  the  MSE  limit  order  is  received. 
Thereafter,  the  Auto-Ex  system  will 
keep  track  of  all  prints  in  the  primary 
market  and  will  automatically  execute 
tlie  limit  order  once  sufficient  size 
prints  in  the  primary  market.'  As 
additional  limit  orders  at  the  same  price 
are  received  by  the  specialist, 
comparisons  will  be  made  and  entered 
based  upon  the  shares  ahead  of  those 
limit  orders  at  the  time  of  receipt, 
including  shares  ahead  on  the  MSE.  The 
Auto-Ex  feature  will  not  permit  a  limit 
order  to  be  filled  out  of  sequence.  Limit 
orders  will  not  be  compared  for  Auto- 
Ex  purposes  imtil  such  time  as  the  limit 
price  becomes  the  best  bid/offer 
("BBO")  for  the  first  time." 

The  Auto-Ex  feature  will  execute  limit 
orders  in  accordance  with  existing  MSE 
rules."  Auto-Ex  will  be  available  for  all 


'The  release  number,  which  was  incorrectly 
published  in  the  Federal  Register  as  Securities 
Exchange  Act  Release  No.  20469.  was  corrected  in 
57  FR  11352  (AprU  2,  1992). 

*  See  letter  from  Thomas  W.  Clegg.  Senior  Vice 
President,  Wheat.  First  Securities,  Inc..  to  Jonathan 
G.  Kalz,  Secretary,  Commission,  dated  March  12, 
1992.  This  commeotator  expressed  support  for  the 
MSE's  Auto-Ex  proposal. 

'  For  example,  assume  an  MSE  specialist  receives 
an  agency  limit  order  to  buy  2,000  shares  of  ABC 
at  '/^.  The  consolidated  quotation  is  ^  bid,  Vi 
offered:  5,000  shares  bid  and  5.000  shares  oETered. 
meaning  there  are  5,000  shares  ahead  of  the  MSE 
order.  The  Auto-Ex  system  will  automatically 
execute  the  entire  MSE  limit  order  after  7,000 
shares  print  at  Vi  in  the  primary  market.  However, 
whan  mora  than  5,000  but  lass  than  7,000  share* 
print  at  V^  in  the  primary  market,  the  order  will  be 
flagged  with  a  Qashing  prompt  to  alert  the  specialist 
that  the  order  may  be  due  at  least  a  partial  fill.  See 
MSE  Article  XX,  Rule  37  governing  primary  market 
protection  of  certain  limit  orders. 

*For  example,  if  the  consolidated  quotation  is  V« 
bid.  Ml  offered.  4,000  shares  bid  and  4,000  share* 
offered,  and  an  MSE  specialist  receives  a  limit  order 
to  buy  2,000  shares  for  Vk,  that  limit  order  will  not 
be  compared  against  the  amount  of  stock  ahead  of 
the  order  in  the  consolidated  market  until  such  Uma 
as  the  Vi  bid  is  exhausted  and  the  W  bid  becomes 
the  best  bid.  At  that  time,  the  size  which  is 
disseminated  with  the  Vk  bid  is  the  size  against 
which  the  limit  order  is  compared  for  Auto-Ex 
purpose*. 

*The  MSE  specialist  will  be  the  cootra-tida  of  all 
Auto-Ex  trade*.  Conversation  between  Daniat  J. 
Liberti,  Associate  Counsel,  MSE.  and  Edith 


dually  traded  issues;  however, 
specialists  will  be  permitted  to  choose 
Auto-Ex  on  an  issue  by  issue  basis.*" 
Generally,  however.  Auto-Ex  will  be 
used  for  issues  which,  based  on 
experience,  have  demonstrated  reliable 
and  actnirate  quotes  in  the  primary 
market.  Limit  orders  not  subject  to 
Auto-Ex  will  be  "flagged"  with  a 
prompt  to  alert  the  specialist  that  a  fill 
may  be  due.  The  proposal  to  establish 
an  Auto-Ex  feature  applies  only  to  non- 
marketable  limit  orders.  It  is  not 
applicable  to  marketable  limit  orders  or 
to  market  orders. 

The  MSE  states  that  the  purpose  of 
this  proposal  is  to  further  automate  the 
MSE's  trading  floor  functions  in  order  to 
•  improve  the  Exchange's  performanc»  in 
filling  limit  orders."  By  providing  for 
automatic  execution  of  hmit  orders  in 
accordance  with  existing  Exchange 
rules,  the  MSE  states  that  it  is 
eliminating  the  need  for  the  manual 
operation  required  of  specialists  in 
determining  when  and  to  what  extent 
limit  orders  are  due  fills  based  on 
primary  market  prints.  The  MSE  argues 
that  the  manual  effort  expended  by 
specialists  in  filling  limit  orders  that  are 
entitled  to  primary  market  protection  is 
often  time-consuming  and  can  result  in 
errors,  particularly  when  there  is  heavy 
trading  volume.  The  Exchange  believes 
that  the  present  proposal  will,  therefore, 
dire<:tly  benefit  customers  because  it 
will  result  in  more  timely  fills  while 
eliminating  errors  resulting  from 
manual  execution. 

The  Exchange  states  that,  although 
Auto-Ex  will  require  additional  system 
capacity,  the  time  that  specialists  now 
require  on  the  system  to  perform 
iiianjal  search  and  execution  fimctions 
with  respect  to  the  execution  of  limit 
orders  will  be  eliminated.  The  MSE 
anticipates  that  the  implementation  of 
the  proposal  will  result  in  a  small  net 
increase  in  use  of  system  capacity. 


Haliahiiii.  Attorney.  Commi**ian,  on  FefariMry  25, 
1992. 

'"Tl-e  M.SE  will  limit  a  specialist's  ability  to 
activate  and  then  deactivate  Auto-Ex  regularly  by: 
(1)  Only  parmittutg  a  specialisl  to  deactivate  Auto- 
Ex  on  a  certain  day  each  month  and  (2)  raquirlng 
that  issues  remain  oo  Auto-Ex  for  a  minimum  of 
five  trading  days.  See  latter  from  Daniel ).  Liberti. 
As.<iOciate  Counsel.  MSE  to  Mary  Revell.  Branch 
Chiiif,  Commission,  dated  May  12, 1093. 

"The  MSE  states  that  the  proposed  rule  change 
is  part  of  its  initiative  to  improve  Exchange 
performance  in  filling  all  orders  on  the  MSE  floor. 
The  Exchange  currently  is  addressing  improved  fills 
for  market  orders  through  the  SuperMAX  and 
Enhanced  SuperMAX  systems.  See  e.g..  Securitia* 
Exchange  Act  Release  No.  30058  (December  10, 
1991).  5€  FR  65765  (approving  File  No.  SR-MSE- 
91-12).  See  also  Securities  Exchange  Act  Release 
Nos.  30701  (May  14,  1992),  57  FR  21683  (approving 
File  No.  SR-MSE-92-06)  and  31038  (August  13, 
1992).  57  FR  37856  (approving  FUa  Uo.  SR-MSE- 
92-09). 
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However,  the  MSE  believes  that  there 
are  no  system  capacity  concerns  with 
respect  to  the  Auto-Ex  feature. 

The  MSE  also  states  that  the  Auto-Ex 
feature  will  not  change  or  amend  any 
MSE  trading  rules,  nor  will  it  cause  or 
allow  limit  orders  to  be  filled  under 
different  parameters  than  under  existing 
rules.  Auto-Ex  will  only  automate  the 
manner  in  which  limit  orders  are  filled. 
The  MSE  states  that  it  will  continue  to 
monitor  specialist  execution  of  limit 
orders  through  the  Market  Regulation/ 
Surveillance  Department.  In  addition. 
MSE  specialists  will  continue  to  be 
responsible  for  their  books  to  the  same 
degree  as  they  are  now  under  the 
manual  execution  system  for  limit 
orders. 

III.  Discussion  and  Conclusion 

After  careful  consideration,  the 
Commission  finds  that  the  MSE's 
proposal  to  implement  Auto-Ex  on  a  one 
year  pilot  basis  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and.  in 
particular,  with  the  requirements  of 
sections  6(b)  and  llA  of  the  Act."  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts.  and.  in  general,  to  protect  investors 
and  the  public  interest.  In  this  regard, 
the  Commission  believes  that  Auto-Ex 
should  help  to  speed  execution  of  non- 
marketable  limit  orders  on  the  MSE  and 
may  reduce  the  possibility  of  missed 
orders  during  periods  of  heavy  trading 
volume. 

The  Commission  also  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  llA(a)(l)(C) 
of  the  Act.  "  Specifically,  the 
Commission  believes  that  the  proposal 
is  designed  to  contribute  to  the  best 
execution  of  investors'  orders  while 
assuring  the  economically  efficient 
execution  of  transactions,  which  in  turn 
protects  the  public  interest  and 
promotes  fair  and  orderly  markets.  In 
this  regard,  incoming  orders  subject  to 
Auto-Ex.  just  as  any  other  MSE  order 
entitled  to  primary  market  protection, 
should  receive  the  best  execution 
available  because  a  print  on  the  primary 
market  at  the  limit  price  triggers 
execution  on  the  MSE.  In  addition,  the 
Commission  believes  that  the 
Exchange's  implementation  of  Auto-Ex 
should  assure  fair  competition  among 


"15  U.S.C  7af[b)  and  78k-l  11968). 
"15  U.S.C  78k-l(a)(lXC)  (1988). 


exchange  markets,  which  benefits 
public  investors. 

According  to  the  MSE.  the  systems 
supporting  Auto-Ex  have  adequate 
capacity,  security  and  contingency 
protections.  Moreover,  according  to  the 
MSE's  representations,  the 
implementation  of  the  proposed  rule 
change  will  have  no  adverse  effect  on 
the  capacity  or  security  of  the 
Exchange's  other  systems. 

As  noted  above,  the  MSE  proposal 
will  allow  specialists  to  choose  which 
issues  will  be  eligible  for  Auto-Ex. 
Although  the  MSE  has  limited  the 
ability  of  a  specialist  to  continually 
activate  and  deactivate  Auto-Ex  on  a 
regular  basis;  the  Commission  is  still 
concerned  that  this  aspect  of  the 
proposal  may  be  unfair  because 
members  may  not  be  able  to  know  on 
any  particular  day  which  issues  have 
Auto-Ex  available,  and  specialists  may 
have  incentives  to  turn  off  the  system, 
in  favor  of  manual  execution,  in  times 
of  heavy  market  volume. 

The  Commission  believes  that  it  is 
appropriate  to  allow  the  Exchange  to 
implement  Auto-Ex  for  a  one  year 
period  because  of  the  potential  benefits 
of  the  proposal  noted  above.  The  pilot 
period  will  afford  both  the  Exchange 
and  the  Commission  an  opportunity  to 
monitor  the  operation  ana  effectiveness 
of  the  pilot.  Specifically,  the 
Commission  believes  that  this  one  year 
period  is  necessary  to  provide  the 
Exchange  additional  time  to  assemble 
data  regarding  execution  efficiency  and 
to  determine  whether  Auto-Ex  is 
enhancing  the  speed  of  execution  of 
public  customer  limit  orders  without 
degrading  the  quality  of  these 
executions  and  whether  there  is  any 
abuse  in  the  use  of  the  system.  The 
Commission  believes  that  the  efficient 
execution  of  non-marketable  limit 
orders  through  Auto-Ex  on  a  one-year 
pilot  basis  should  further  the 
aforementioned  objectives  as  well  as 
promote  just  and  equitable  principles  of 
trade. 

The  Commission  requests  that  the 
MSE  monitor  the  operation  of  Auto-Ex 
during  the  pilot  program  and  report  its 
finding  to  the  Commission.  The 
Commission  is  interested  in  the  efficient 
execution  of  non-marketable  limit 
orders  in  equities  as  well  as  the 
operational  efficiency  of  the  specialist 
trading  post  during  periods  of  heavy 
volume.  Specifically,  the  Commission  is 
concerned  whether  all  non-marketable 
limit  orders  on  the  MSE  specialist  book 
would  receive  the  same  execution, 
whether  executed  manually  or  by  the 
Auto-Ex  system.  In  addition,  the 
Commission  is  concerned  that  the 
proposed  standard  for  implementing 


Auto-Ex  be  objective.  As  noted  above, 
the  MSE  proposed  the  use  of  Auto-Ex 
for  issues  that  have  demonstrated 
accurate  and  reliable  quotes  in  the 
primary  market,  but  it  ultimately  left  the 
decision  on  which  stocks  should  be 
included  in  Auto-Ex  to  the  speciahst. 
During  the  one  year  pilot  program  the 
Commission  urges  the  MSE  to  develop 
more  objective  standards  for 
determining  which  stocks  will  be 
eligible  for  the  Auto-Ex  program,  and 
the  Commission  believes  that  such 
criteria  should  be  included  in  any 
requests  for  extension  of  the  pilot  or  its 
rpermanent  approval.  Moreover,  the 
Commission  anticipates  that  the  MSE 
will  utilize  the  experience  gained  over 
the  course  of  the  pilot  to  determine 
whether  Auto-Ex  could  be  implemented 
floor-wide. 

Thus,  in  order  to  facilitate  its  review 
of  the  permanent  use  of  Auto-Ex  for 
non-marketable  limit  orders,  the 
Commission  requests  that  the  Exchange 
submit  by  February  15. 1994,  a  report 
detailing  the  use  of  Auto-Ex  during  the 
pilot.  Specifically,  the  Commission  is 
interested  in  the  total  number  of  issues 
and  specia'lists  using  Auto-Ex  including 
the  percentages  these  issues  and  spreads 
represent  in  comparison  to  the  MSE's 
market  as  a  whole,  the  percentage  of 
MSE  order  flow  executed  by  Auto-Ex 
during  the  pilot  period.  In  addition,  the 
Commission  requests  that  the  MSE's 
report  provide  a  break  down  of  each 
issue  subject  to  Auto-Ex  during  the  pilot 
period,  including  each  date  the  issue 
was  placed  on  Auto-Ex  and  removed. 
The  Commission  is  also  interested  in 
the  length  of  time  between  a  print  in  the 
primary  market  and  the  resulting  fill  on 
the  MSE  for  both  issues  on  Auto-Ex  and 
those  issues  not  on  Auto-Ex.  The 
Commission  expects  that  the  Exchange 
will  submit  a  proposed  rule  change  by 
February  15, 1994.  to  either  request 
permanent  approval  or  an  extension  of 
the  temporary  use  of  Auto-Ex  for  non- 
marketable  limit  orders. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,'*  that  the 
proposed  rule  change  (SR-MSE-92-03) 
is  approved  for  a  one  year  period  ending 
on  April  15.  1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

IFR  Doc.  93-9138  Filed  4-19-93;  8:45  am] 
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>«  15  U.S.C  781(b)(2)  (1968). 
"17CFR  200.30-3(aKl2)  (1991). 


[RaiMM  No.  34-32140;  Fll«  No.  SR-Anwc 
92-46] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change 
Relating  to  Member  Organization  Use 
of  Electronic  Display  Book 

April  14. 1993. 

On  December  21, 1992,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
adopt  a  policy  statement  in  connection 
with  Amex  member  organization  use,  on 
the  Amex  trading  floor,  of  an  electronic 
display  book  for  equities  being  licensed 
from  the  New  York  Stock  Exchange 
("NYSE"). 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  31805 
(February  1,  1993).  58  FR  7273 
(February  5, 1993).  No  comments  were 
received  on  the  proposal. 

The  Amex  recently  negotiated  an 
agreement  with  the  NYSE  to  license  the 
NYSE's  electronic  display  book  for 
equities.  Use  of  the  display  book  on  the 
Amex  trading  floor  is  expected  to  begin 
on  April  28. 1993.3  As  part  of  the 
licensing  agreement,  the  NYSE  required 
that  it  be  protected  from  liability  for 
damages  sustained  by  Amex  members 
and  member  organizations  using  the 
display  book  on  the  Amex  floor. 

Accordingly,  the  Exchange  proposes 
to  adopt  a  policy  statement  disclaiming 
NYSE  liability  for  such  damages.*  The 
policy  statement  would  constitute  a  rule 
or  regulation  of  the  Exchange  and,  upon 
SEC  approval,  would  be  distributed  to 
the  Amex  membership. 

The  Amex  states  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  in  general  and  furthers 
the  objectives  of  section  6(b)(5)  in 
particular,  in  that  it  is  intended  to 
facilitate  transactions  in  securities. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
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M5U.S.C.  78s(b)(l)(1988). 

»17  era  240.19b-4  (1991). 

'Telephone  conversation  between  J.  Bruce 
Ferguson,  Associate  General  Counsel,  Legal  * 
Regulatory  Policy  Division.  Amex,  and  Beth  Stekler. 
Attorney,  Division  of  Market  Regulation.  SEC.  on 
April  12. 1993. 

*The  Commission  notes  that  this  disclaimer 
would  only  limit  NYSE  liability  for  damages 
sustained  by  Amex  members  and  member 
organizations  using  the  electronic  display  book  on 
the  Amex  trading  floor. 


applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  sections  6(b)  and  llA  of 
the  Act.'  The  Commission  believes  the 
proposal  is  consistent  with  the  section 
6(b)(5)  reouirement  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settUng.  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Commission 
also  finds  that  the  proposal  is  consistent 
with  section  llA  in  that  it  furthers  the 
use  of  new  data  processing  and 
communications  techniques  that  should 
result  in  more  effective  market 
operations  on  the  Amex  floor  as  well  as 
the  economically  efficient  execution  of 
securities  transactions. 

The  Commission  believes  that  it  is 
reasonable  for  the  NYSE  to  be  released 
from  liability  for  injuries  sustained  by 
Amex  members  and  member 
organizations  using  the  NYSE's 
electronic  book  on  the  Amex  floor.  The 
proposed  rule  change  is  similar  to 
existing  Amex"  and  NYSE'  rules  which 
limit  exchange  Uability.  Under  these 

f)rovisions,  the  exchange  typically  is  not 
iable  to  members  and  memoer 
organizations  for  damages  resulting 
from  their  use  of  exchange  facilities."  In 
addition,  imder  similar  circumstances, 
the  Commission  has  allowed  licensee 
exchanges  to  release  licensors  from 
certain  liability  for  damages  resulting 
from  use  of  their  product."  Moreover, 
the  Commission  believes  that  the 
proposed  rule  change  should  provide 
the  exchanges  with  an  added  incentive 


•  15  U.S.C  78ffb)  *  78k-l  (1988). 

*  Art.  rv.  Sec.  1(e)  of  the  Amex  Constitution. 
'  Art.  n.  Sec.  6  of  the  NYSE  ConsUtution. 
'Several  of  these  constitutional  provisions, 

including  the  Amex's,  authorize  the  exchange  to 
carve  out  exceptions  to  the  disclaimer  for  facilities 
Involving  transmission  of  orders.  Thus  exchanges 
can,  and  occasionally  do,  assume  some  liability 
towards  their  membership  for  damages  arising  out 
of  such  systems  use.  See,  e.g..  Amex  Rule  60 
(holding  the  Amex  liable,  up  to  a  specified  amount, 
for  inputting  errors  by  the  PER/ AMOS  Systems 
aerks). 

*For  example,  the  Commission  has  approved 
limited  disclaimers  of  liability  for  licensors  of  the 
Indexes  underlying  index  options.  See,  e.g.. 
Securities  Exchange  Act  Release  Nos.  31382 
(October  30,  1992),  57  FR  S2802  (November  S,  1992) 
(File  No.  SR-CBOE-92-02)  (opUons  on  Russell 
2000  Index);  and  1990  (June  24,  1983),  48  FR  30613 
(July  5,  1983)  (File  No.  SR-CBOE-83-13)  (opUon* 
on  Standard  It  Poor's  MX)  Stock  Price  Index).  See 
also  Securities  Exchange  Act  Release  No.  31591 
(December  11,  1992),  57  FR  60253  (December  18, 
1992)  (File  No.  SR-Amex-92-18)  (approving 
comparable  disclaimer  for  Standard  *  Poor's 
Depository  Receipts).  See  also,  infra,  note  10. 


to  develop  (and  then  license]  cost- 
elective  systems  that  will  benefit 
investors.  Once  in  use,  the  electronic 
display  book  should  allow  equity 
transactions  on  the  Amex  to  be  executed 
faster  and  more  accurately.  The 
Commission  therefore  agrees  with  the 
Amex  that  NYSE  Uability  for  damages 
arising  out  of  use  of  the  electronic 
display  book  by  Amex  members  and 
member  organizations  can  prof>erly  be 
disclaimed.*" 

Finally,  the  Commission  wishes  to 
emphasize  that  this  disclaimer  only 
affects  NYSE  liability  for  losses 
sustained  by  Amex  members  and 
member  organizations  using  the 
electronic  display  book  and  does  not 
extend  to  oistomer-related  losses." 

As  exchange  rules  cannot  regulate 
non-members,"  the  Amex's  liability 
provision  must  extend  only  to  its 
members. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-92- 
46)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  punuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  93-9184  Filed  4-19-93;  8:45  am) 

BIUJNO  COOC  WIO-ftl-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 


'"See  Securities  Exchange  Act  Release  Not. 
30688  (May  11.  1992),  57  FR  21141  (May  18.  1092) 
(File  No.  SR-BSE-92-02)  (approving  proposed  rule 
change  disclaiming  Boston  Stock  Exchange  (  "BSE") 
liability  for  losses  resulting  from  use  of  its  BEACON 
system);  and  26431  (January  9.  1989).  54  FR  1462 
(January  13.  1989)  (File  No.  SR-CSE--88-04) 
(approving  proposed  rule  change  disclaiming 
Cincinnati  Stock  Exchange  ("CSE"J  liabihly  for 
loasM  resulting  bom  use  of  its  trading  systaou). 

"  See,  mpiQ,  note  4. 

» In  approving  comparable  BSE  and  CSE 
proposals,  see  $upn  note  10,  the  Commission 
afrirmatively  noted  that  such  disclaimers  do  not 
extend  to  claims  by  non-members. 

"15  U.S.C  78s(b)(2)  (1988). 

>«17  era  200.3O-3(aKl2)  (1991). 
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DATES:  Commeats  should  be  submiUsd 
within  30  days  of  this  publication  in  the 
Federal  Regisier.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (S.F. 
83].  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  &om  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer:  Qeo 
Verbillis,  Small  Business 
Administration,  409  3d  Street.  SW..  5th 
Floor.  Washington.  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Beviewer.  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
ex:  20503. 

Title:  Development  Company 
Reporting  Requirements. 

Form  No.:  N/A. 

Frequency:  On  occasion. 

Description  of  Respondents:  Small 
business  development  companies. 

Annual  Responses:  1,916. 

Annual  Burden:  3,774. 

Title:  Size  Status  Decleratioii. 

Form  No.:  SBA  Form  480. 

Frequency:  On  occasion. 

Description  of  Respondents:  Small 
businesses  requesting  size 
determinations. 

Annual  Responses:  4.200. 

Annual  Burden:  700. 

Dated:  April  14. 1993. 
Geo  Verbillia, 

Chief,  Administrative  Information  Branch. 
[FR  Doa  93-«115  Filed  4-l*-93;  8:45  am] 
BHjjNGCooe  nas-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
April  9, 1993 

The  following  Applications  For 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Proceducal  Regulations  (See  14  CFR 
302.1701  ef  seq.).  Thedu»dat»fbr 
Answers,  Conforming  AppUcations,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following, 
the  Answer  period  E)OT  may  process  the 
application  by  axpediled  procedures. 


Such  procedures  may  consist  of  the 
adoption  of  a  show-cauae  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  48739. 

Date  Filed:  April  6,  1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  4, 1993. 

Description:  Application  of  Kitty 
Hawk  Aircargo,  Inc.,  pursuant  to  section 
401  of  the  Act  and  subpart  Q  of  the 
Regulations,,  applies  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  scheduled  foreign  air 
transportation  of  property  and  mail  so 
that  it  can  conunence  San  Antonio- 
Laredo.  Texas-Monterrey,  Mexico  all- 
cargo  service. 

Docket  Number:  48742. 

Date  Filed:  April  7, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  5,  1993. 

Description:  AppUcalion  of  Eastwind 
Capital  Partners  Inc.,  pursuant  to 
section  401(d)(1)  of  the  Act  and  subpart 
Q  of  the  Reguietions,  requests  a 
certificate  of  public  convenience  and 
necessity  authorizing  Eastwind  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation. 

Docket  Number  48744. 

Date  Filed:  April  0, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  6. 1993. 

Description:  Application  of  American 
Airlines,  Inc..  pursuant  to  section  401  of 
the  Act  and  subpart  Q  of  the 
Regulations,  requests  for  a  certificateof 
public  convenience  and  necessity  to 
engage  in  foreign  air  transportation  of 
persons,  property,  and  mail  between 
Raleigh/Durham,  North  Carolina,  and 
London,  England. 

Docket  Number:  48746. 

Date  Filed:  April  8, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  6, 1993. 

Description:  Application  of  Antonov 
Design  Bureau,  pursuant  to  section  402 
of  the  Act  and  subpart  Q  of  the 
Regulations,  applies  for  a  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
charter  foreign  air  transportation  of 
property  and  mail  between  a  point  or 
points  in  the  Republic,  of  Ukraine  and  a 
point  or  points  in  the  United  States. 

Docket  Number:  41342. 

Date  Filed:  April  5.  1993. 

Due  Date  for  Answers.  Conforming 
Applications,  orMotion  to  Modify 
Scape:  May  3, 1993. 

Description:  Amendment  No.  1  to  the 
Application  of  Polynesian  Airlines 
(Holdings)  Limited,  pursuant  to  section 


402  of  the  Act  and  subpart  Q  of  the 
Regulations,  for  a  foreign  air  carrier 
permit,  submits  this  amendment  to 
update  the  information  contained  in  its 
lest  filing  in  this  docket  and  to  request 
that  its  permit  include  additional 
authority  to  opwate  between  Apia. 
Western  Somoa,  on  the  one  hand,  and 
Honolulu,  Hawaii  and  Los  Angeles, 
California,  on  the  other  hand. 
PhylJis  T.  Kaylor. 

Chief.  Documentary  Sarvices  Division. 
[FR  Doc.  93-9147  Filed  4-19-93;  8:45  am] 

BtLUNG  CODE  4B10-«2-ll 


Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  April  9, 
199a 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

DocJcef  Number  48738. 

Date  filed:  April  6,  1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC3  Mail  Vote  629  (Japan/ 
Korea-South  Asian  Subcontinent  PEX 
feres).  Amendment  to  Mail  Vote. 

Proposed  Effective  Date:  April  15, 
1993. 

Phyllis  T.  Kaylor, 

Chief  Documentary  Services  Division. 
|FR  Doc.  93-»148  Filed  4-19-93;  8:45  am] 

BtLUNG  COOE  4S10-*a-M 


Office  of  the  Secretary 

ChicagoGreece  Combination  Air 
Services 

Under  Route  D  of  the  Air  Transport 
Agreement  between  the  United  States 
and  Greece,  signed  Jtily  31. 1991,  the 
United  States  may  designate  airlines  (o 
operate  service  from  U.S.  points  other 
than  New  York  via  Belgrade,  Berlin, 
Budapest,  Frankfurt,  Hamburg.  Ireland. 
Paris,  Roma  and  Warsaw,,  to  points  in 
Greece  and  beyond  to  Bombay,  Cairo, 
Karachi.  New  Delhi  and  Tel  Aviv.  Only 
one  U.S.  Carrier  designated  on  Route  D 
of  the  Agreement  may  exercise  traffic 
rights  between  Chicago  and  Greece  and 
frequencies  are  limited  to  seven  weekly 
flights. 

United  Air  Lines  has  notifi^ad  the 
Department  that  it  holds  the  requisite 
operating  authority  to  serve  the  Chicago- 
Athens  market  and  requests  that  the 
U.S.  Government  designate  it  to  serve 
the  market  on  Route  D.  United  states 
that  its  service  will  operate  via  Paris  on 
a  single-plane  routing.  Since,  by  the 
terms  of  the  agreement,  only  one  carrier 
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can  b«  so  designated,  before  we 
designate  any  airline  for  this  service,  we 
are  notifying  U.S.  certificated  carriers 
that  we  plan  to  act  affirmatively  on 
United's  request  unless  we  receive 
competing  designation  requests  or 
applications  for  operating  authority  by 
April  22, 1993. 

Carriers  without  the  requisite  U.S.- 
Greece operating  authority  may  file 
competing  certificate  and/or  exemption 
applications  to  serve  the  Chicago- 
Athens  market  no  later  than  April  22. 
1993;  answers  shall  be  due  no  later  than 
April  27, 1993;  and  replies  no  later  than 
April  30, 1993.  Carriers  aheady  holding 
requisite  underlying  U.S.-Greece 
operating  authority  should  request 
designation  by  the  certificate 
application  date. 

Except  for  the  filing  dates,  certificate 
applications  should  be  filed  pursuant  to 
subpart  Q  of  part  302,  and  exemption 
applications  should  conform  to  subpart 
D  of  part  302  of  the  Department's 
regulations.  Applications  should  be 
filed  with  the  Department's  Docket 
Section,  room  4107,  400  Seventh  Street 
SW..  Washington,  DC  20590. 
Designation  applications  should  be  filed 
with  the  Office  of  International 
Aviation,  P-40,  room  6402,  at  the  same 
address  and  should  specify  the  markets 
to  be  served,  the  proposed  startup  date 
and  evidence  of  the  carrier's  underlying 
economic  authority,  including  route 
integration  authority,  if  applicable. 
Further  procedures  for  acting  on  the 
applications  filed,  if  necessary,  will  be 
established  in  a  future  Department 
order. 

Dat«d:  April  14, 1993. 
Paul  L.  Gretch. 

Director,  Office  of  International  Aviation. 
IFR  Doc.  93-9172  Filed  4-19-93;  8:45  ami 

BILUNO  CODE  4910-62-M 


Federal  Aviation  Administration 

Improvements  to  the  General  Aviation 
Activity  and  Avionics  Survey 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  FAA  intends  to  redesign  the  General 
Aviation  Activity  and  Avionics  Survey 
to  collect  information  for  1993.  This 
redesign  is  in  response  to  suggestions 
for  improvements  in  the  amount  and 
type  of  data  collected,  the  ft«quency  of 
collection,  and  actions  to  increase  the 
statistical  validity  of  the  data.  The  FAA 
intends  to  hold  a  public  meeting  to 
discuss  this  action  and  provide  the 


relevant  background  information  to 
facilitate  public  comment. 

DATES:  Public  meeting  will  be  held  at  3 
p.m.  on  May  3. 1993,  at  the  General 
Aviation  Manufacturers  Association, 
suite  801, 1400  K  Street  NW., 
Washington,  DC  20005.  Comments 
regarding  improvements  to  the  survey 
must  be  received  on  or  before  May  20, 
1993. 

ADDRESS:  Comments  may  be  mailed  in 
duplicate  to:  Federal  Aviation 
Administration  (FAA),  Office  of  Policy, 
Plans,  and  Management  Analysis,  Attn: 
Ms.  Patricia  Beardsley  (APO-110),  room 
#  939.  800  Independence  Avenue  SW., 
Washington,  DC  20591;  or  delivered  in 
duplicate  to  the  Office  of  Policy,  Plans, 
and  Management  Analysis  at  the  above 
address.  Comments  must  be  marked: 
General  Aviation  Activity  and  Avionics 
Survey  Comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Beardsley,  FAA,  Statistics  and 
Forecast  Branch,  APO-110.  room  #  939. 
800  Independence  Avenue  SW., 
Washington.  DC  20591.  telephone  (202) 
267-8032. 

SUPPLEMENTARY  INFORMATION 
Comments  Invited 

The  FAA  is  evaluating  the  need  for 
changes  and  improvements  to  the 
General  Aviation  Activity  and  Avionics 
Survey  for  survey  data  year  1993.  A 
public  meeting  will  be  held  at  3  p.m.  on 
May  3. 1993.  at  the  General  Aviation 
Manufacturers  Association,  suite  801. 
1400  K  Street  NW..  Washington.  DC 
20591.  to  provide  information  as  to:  The 
timetable  for  the  1993  survey,  the  FAA 
evaluation  process,  changes  suggested  to 
date,  and  preliminary  criteria  under 
consideration  to  evaluate  change 
suggestions.  All  interested  persons  are 
invited  to  attend  this  meeting  and 
submit  written  suggestions  for  changes 
and/or  improvements  to  the  survey 
design,  the  statistical  analysis  of  the 
data,  the  fi-equency  of  collection,  and 
any  other  related  elements. 
Communications  should  specify  the 
General  Aviation  Activity  and  Avionics 
Survey  and  be  submitted  in  duplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  FAA.  Persons  wishing 
the  FAA  to  acknowledge  receipt  of  their 
comments  submitted  in  response  to  this 
request  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  appears:  "General  Aviation 
Activity  and  Avionics  Survey 
Comments."  The  postcard  will  be  date 


stamped  and  returned  to  the 

commentor. 

John  M.  Rodgen, 

Director.  Office  of  Aviation  Policy.  Plans,  and 

Management  Analysis.  (APO-1). 

[PR  Doc.  93-9175  Filed  4-19-93;  8:45  am] 

MUMG  COOC  MIO-IS-M 

Maritime  Administration 
[Docket  S-498] 

Lykes  Bros.  Steamship  Co.,  Inc.; 
Application  Under  Section  608  of  the 
Merchant  Marine  Act,  1936,  as 
Amended 

Notice  is  hereby  given  that  an 
application,  dated  February  26,  1993,  as 
amended  by  letters  dated  March  23,  25. 
and  April  8. 1993.  has  been  filed  for 
authorization  under  section  608  of  the 
Merchant  Marine  Act.  1936.  as  amended 
(Act)  to  transfer  the  Operating- 
Differential  Subsidy  Agreement  (ODSA). 
Contract  MA/MSB-451,  Lykes  Bros. 
Steamship  Co..  Inc.  (Lykes)  to  Louisiana 
Vessel  Management.  Inc.  (LVM).  and 
that  upon  approval  the  ODSA  will  be 
transferred  to  LVM  and  then  all  of  the 
stock  of  LVM  will  be  sold  to  KEMSS 
Maritime  Ltd.  (KEMSS).  LVM  will  be 
the  bareboat  charterer  of  all  the  U.S.-flag 
ships  now  operated  by  Lykes. 
subsidized  or  unsubsidized. 

LVM  and  KEMSS  will  be  corporate 
entities  totally  separate  fi-om  Lykes  and 
will  have  no  shareholders,  directors, 
officers  or  employees  in  comipon  with 
Lykes.  Lykes'  parent,  or  any  of  Lykes' 
affiliates;  they  will  have  100  percent 
U.S.  citizen  shareholders  anci  U.S. 
citizens  holding  all  directors'  and 
officers  positions,  so  they  will  he  United 
States  citizens  within  the  meaning  of 
section  905  of  the  Merchant  Marine  Act. 
1936,  as  amended.  The  owners  of  Blue 
Phoenix  Enterprises.  Inc.,  the  applicant 
with  respect  to  Maritime  Administration 
Docket  No.  P-007  will  not  be 
shareholders,  directors,  or  officers  of 
LVM  or  KEMSS. 

Approval  of  the  Maritime 
Administration  for  the  requested 
transfer  is  required  under  section  608  of 
the  Merchant  Marine  Act,  1936,  as 
amended  (46  App.  U.S.C.  1178).  The 
Maritime  Administration  is  allowing 
public  comment  solely  as  a  matter  of 
discretion  for  the  purpose  of  protecting 
the  Government's  interest  in 
performance  of  the  ODSA. 

This  application  may  be  inspected  in 
the  O^ce  of  the  Secretary,  Maritime 
Administration.  Any  person,  firm,  or 
corporation  desiring  to  express  views 
thereon,  may  file  written  comments  in 
triplicate  with  the  Secretary,  Maritime 
Administration,  room  7300,  400 


Xi^W 
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Seventh  Street  SW.,  Washington,  DC 
20590.  Comments  must  be  received  no 
later  than  5  p.m.  on  May  3, 1993.  The 
Maritime  Adminisoation  will  consider 
any  comments  submitted. 

(Catalog  of  Federal  Domestic  A^&isUnce 
Program  No.  20.804  Operating-differential 
Subsidies) 

Dated:  April  15. 1993. 

By  Order  of  the  Maritime  Administrator/ 
Maritime  Subsidy  Board. 
James  E.  S«ari, 
Secretary. 
IFR  Doc.  93-9197  Filed  4-19-93;  8;45  ami 

HLUNG  COCE  4eiO-i1-M 


PRESIDENTS  TASK  FORCE  ON 
NATIONAL  HEALTH  CARE  REFORM 

Closed  Meetings 

The  President's  Task  Force  on 
National  Health  Care  Reform  will  hold 
closed  meetings  on  the  following  dates 
to  formulate,  and  deliberate  with  respect 
to,  advice  for  the  President  on  national 
health  care  reform:  April  20;  April  21; 
April  22;  April  23;  April  25;  April  26; 
April  27;  and  April  29. 

Pursuant  to  41  CFR  101-6.1015(b)(2), 
notice  of  less  than  15  days  is  provided 
because  of  the  extraordinary 
circumstance  of  the  short  time  frame 
within  which  the  President's  Task  Force 
has  been  asked  by  the  President  to 


formulate  advice  for  the  President  on  a 
national  health  care  reform  proposal 

The  above-referenced  meetings  are 
closed  in  their  entirety  to  the  pubUc 
pursuant  to  the  opinion  and  order  of  the 
United  States  District  Court  for  the 
District  of  Columbia  in  Association  of 
American  Physicians  and  Surgeons,  et 
al.  V.  Clinton,  et  al.,  No.  93-399  (March 
10, 1993  D.D.C)  (Lamberth,  J.). 

The  above  schedule  is  subject  to 
change.  Any  changes  to  the  schedule 
shall  be  published  in  the  Federal 
Register. 

Dated:  April  19, 1993. 
Vincent  W.  Fostsr, 
Deputy  Counsel  to  the  President. 
[FR  Doc.  93-9429  Filed  4-19-93;  1:08  pm] 
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COMMISSION  ON  NATIONAL  AND  COMMUNITY 

SERVICE 

TIME  AND  DATE:  Wednesday.  April  28, 

1993  firom  8:30  a.m.  to  1.00  p.m.  and 

Thursday,  April  29,  1993  from  9:00  a.m. 

to  12:00  p.m. 

PLACE:  On  April  28. 1993  the  meeting 

will  be  held  at  the  Hotel  Washington, 

515  15th  St.,  NW.,  Washington.  DC 

20004.  On  April  29, 1993.  the  meeting 

will  be  held  at  the  Commission's  offices. 

529  14th  Street.  NW..  Suite  452. 

Washington.  DC  20045. 

status:  The  meeting  will  be  open  to  the 

public  with  the  exception  of  9:00-9:45 

a.m.  on  Thursday,  April  29.  This  session 

will  be  closed  to  the  public  for  the 

purpose  of  conducting  deliberations  on 

grant  applications. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  Public 

The  Board  of  Directors  of  the  Commission 
on  National  and  Community  Service  will 
meet  on  April  28-29  to  discuss  the 
Commission's  budget,  committee  reports,  the 
Summer  of  Service  program  and  the  money 
allocated  to  the  Commission  through  the 
Defense  Authorization  Act  of  1993. 

Portions  a osed  to  the  Public 

The  Board  will  be  in  Executive  Session  on 
Thursday,  April  29.  from  9:00-9:45  a.m.  to 
conduct  deliberations  on  grant  applications 
submitted  to  the  Commission.  The  Board  will 
be  reviewing  applications  submitted  under 
the  National  and  Community  Service  Act, 
Subtitles  B-1  (Serve-America),  B-2  (Higher 
Education).  C  (American  Conservation  and 
Youth  Service  Corps),  D  (National  and 
Community  Service),  and  E  (Innovative  and 
Demonstration  Projects).  Grant  awards  will 
be  announced  at  a  later  time. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Terry  Russell,  General  Counsel. 
Commission  on  National  and 
Community  Service,  529  14th  Street. 
NW..  Suite  452.  Washington.  DC  20045. 
(202) 724-0600. 
Catherine  Milton, 

Executive  Director.  Commission  on  National 

and  Community  Service. 

[PR  Doc.  93-9330  Filed  4-16-93;  3:47  pm] 

BILUNQ  CODE  M20-BA-M 


COMMODITY  FirrURES  TRADING  COMMISSION 
TIME  AND  DATE:  11:00  a.m..  Friday,  May 
14,  1993. 


COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11:00  a.m.,  Friday,  May 
7, 1993. 

PLACE:  2033  K  St.,  NW.,  Washington. 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  93-9325  Piled  4-16-93;  2:25  pm] 

BILUNG  CODE  ft351-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  11.00  a.m.,  Friday,  May 
21,  1993. 

PLACE:  2033  K  St..  NW..  Washington, 
DC,  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 
Jean  A.  Webb. 

Secretary  of  the  Commission. 

[PR  Doc.  93-9327  Filed  4-16-93;  2:22  pm] 

BILUNG  CODE  63S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  11  a.m..  Friday.  May  28. 
1993. 

PLACE:  2033  K  St.  NW.,  Washington.  DC. 
8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSJOERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doc.  93-9328  Piled  4-16-93;  2:22  pm] 

BILUNO  CODE  6351-01-M 
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PLACE:  2033  K  St..  NW..  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSJOERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

(PR  Doc.  93-9326  Filed  4-16-93;  2:25  pm] 

MUWa  CODE  t351-01-H 


COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  2:00  p.m..  Monday.  April 
26.  1993. 

PLACE:  2033  K  St..  NW.,  Washington. 
DC.  8th  Floor  Hearing  Room. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Judicial 
Session. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  202-254-6314. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 

[PR  Doa  93-9329  Filed  4-16-93;  2:22  pm] 

BILLING  cooe  nsi-ei-M 


FEDERAL  HOUSING  FINANCE  BOARD 

TIME  AND  DATE:  6:00  p.m.,  Sunday,  April 

25,  1993. 

PLACE:  1250  South  Hayes  Street. 

Arhngton.  Virginia. 

STATUS:  This  entire  meeting  will  be 

closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Closed  to  the  Public:  The 
Board  will  consider  the  following: 

•  Discussion  of  Federal  Home  Loan  Bank 
Study 

The  above  matter  is  exempt  under 
sections  552b(c)(9)  (A)  and  (B)  of  Utle  5 
of  the  United  States  Code. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 
Philip  L.  Conovcr, 
Managing  Director 
[PR  Doc.  93-9346  Filed  4-16-93;  3:32  pm] 

BILUNG  CODE  (72S-01-M 


FEDERAL  HOUSING  RNANCE  BOARD 
TIME  AND  DATE:  9  a.m.,  Monday,  April 
26,  1993. 

PLACE:  Board  Room  Second  Floor. 
Federal  Housing  Finance  Board.  1777  F 
Street.  NW..  Washington.  DC  200O6. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Portions  Open  to  the  Public:  The 
Board  will  consider  the  following: 

1.  Monthly  Reports 

A.  Financial  Report 

B.  Membership  Report 

2.  1992  Year-End  AHP  Report 

3.  Approval  of  Finance  Board  Response  to 

HCDA  Mandated  Study  of  the  Bank 
System 

4.  Advances  Rule 
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A.  Final  rule  on  advances 

B.  Interim  final  rule  on  non-member 
mortgagees 

Portions  Closed  to  the  Public:  The 
Board  will  consider  the  following: 

1.  Summary  Agenda 

A.  FHLBank  of  Pittsburgh  AHP 

B.  Dividend  rate  swap  issue  disclosed  in 
the  San  Francisco  examination,  and 
approval  of  EROD/OL&EA  analysis  and 
approach  to  its  resolution 

C  Approval  of  the  March  Board  Minutes 
2. 1993  Agency  Priorities — First  Quarter 
Report 

3.  Issuance  of  Debt  without  Finance  Board 

Approval 

4.  First  Quarter  Examination  Update  and 

Progress  Report 

5.  System  2000  Update 

6.  Board  Management  Issues 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b(c)  (2),  (8), 
and  (9)(A)  and  (B)  of  title  5  of  the  United 
States  Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker,  Executive  Secretary  to 
the  Board,  (202)  408-2837. 
Philip  L.  Conover, 
Managing  Director 
IFR  Doc.  93-9347  Filed  4-16-93;  3:32  pm]  . 

BILUNG  CODE  S72S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 

April  26, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (app)ointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Date:  April  16. 1993. 
lennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-9362  Filed  4-16-93;  3:58  pm] 

BtLUNC  CODE  t210-01-W 

INTERNATIONAL  TRADE  COMMISSION 

IUSITCSE-93-13J 

TIME  AND  DATE:  April  26,  1993  at  9:30 
a.m. 


PLACE:  Room  101,  500  E  Street  S.W., 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

1.  Agenda 

2.  Minutes 

3.  Ratification  List 

4.  Petitions  and  complaints: 

1.  Certain  Recombinantly  Produced  Human 
Growth  Hormones  (Docket  Number 
1750). 

2.  Sputtered  Carbon  Coated  Computer 
Disks  (Docket  Number  1751). 

5.  Outstanding  action  jacket  requests: 

1.  EC-93-005,  Report  on  Inv.  No.  332-267 
EG-1992:  (Fifth  Followup  Report). 

2.  GC-93-028,  Sanction  for  APO  Breaches 
in  an  investigation  under  Title  VII  of  the 
Tariff  Act  of  1930. 

3.  0/TA  &  TA-93-01.  Reports  on  pending 
legislation. 

4.  0/TA  &  TA-93-02,  Reports  on  pending 
legislation. 

5.  O/TA  &  TA-93-03.  Reports  on  pending 
legislation. 

6.  Any  items  left  over  from  previous  agenda. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos,  Acting  Secretary.  (202) 
205-2000. 

Issued:  April  15. 1993. 
Paul  R.  Bardos, 
Acting  Secretary. 
[FR  Doc.  93-9281  Filed  4-16-93;  3:11  pmj 

BILUNQ  CODE  7020-02-P 

INTERSTATE  COMMERCE  COMMISSION 

Commission  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 

April  27,  1993. 

PLACE:  Hearing  Room  A,  hiterstate 

Commerce  Commission,  12th  & 

Constitution  Avenue,  NW.,  Washington, 

DC  20423. 

STATUS:  The  Commission  will  meet  to 

discuss  among  themselves  the  following 

agenda  items.  Although  the  conference 

is  op>en  for  the  public  observation,  no 

public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Ex  Parte  No.  MC-lOO  (Sub-No.  6),  Single 

State  Insurance  Regulation 
Finance  Docket  No.  32013,  Brotherhood  of 

Locomotive  Engineers,  et  al.  v.  CSX 

Transportation,  Inc.,  et  al. 

CONTACT  PERSONS  FOR  MORE 

INFORMATION:  Alvin  H.  Brovm  or  A. 

Dennis  Watson,  Office  of  External 

Affairs,  Telephone:  (202)  927-5350, 

TDD:  (202)  927-5721. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

IFR  Doc.  93-9285  Filed  4-16-93;  3:14  pm] 

BILUNO  CODE  703S-0t-M 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 
TIME  AND  DATE:  9:30  a.m.,  Tuesday,  April 
27, 1993. 


PLACE:  The  Board  Room.  5th  Floor.  490 

L'Enfant  Plaza.  SW.,  Washington,  DC 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

5745A    "Most  Wanted"  Safety 

Recommendations  Program  Status 
Report  and  Suggested  Modifications. 

6046    Aviation  Accident/Incident  Summary 
Report:  Loss  of  Control,  Business 
Express,  Inc..  Beechcraft  1900C,  Block 
Island,  Rhode  Island,  December  28, 1991. 

6039    Railroad  Accident/Incident  Sununary 
Report:  Rear-End  Collision  of  GCRTA 
Equipment  Train  at  West  98th  Street 
Station,  Cleveland.  Ohio.  July  2, 1991. 

NEWS  MEDIA  CONTACT:  Telephone  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  April  16, 1993. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
IFR  Doc.  93-9318  Filed  4-16-93;  2:20  pml 

BILUNG  CODE  7S33-01-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  April  19,  26,  May  3  and 

10,  1993. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  April  19 

Thursday,  April  22 

2:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Licensees'  Announcements  of 
Safeguards  Inspections  Rulemaking 
(Tentative)  (Contact:  Priscilla  Dwyer, 
301-504-2478) 

b.  Final  Amendments  to  10  CFR  Parts  26, 
70,  and  73  to  Establish  Fitness-for-Duty 
Requirements  for  Licensees  Authorized 
to  Possess,  Use,  or  Transport  Formula 
Quantities  of  Strategic  Special  Nuclear 
Material  (Tentative)  (Contact:  Stanley 
Turel,  301-492-3739) 

2:35  p.m. 
Briefing  on  Design  Basis  Threat 
Reevaluation  (Public  Meeting)  (Contact: 
Robert  Burnett.  301-504-3365) 
4:00  p.m. 
Briefing  on  Design  Basis  Threat 
Reevaluation  (Closed — Ex.  1) 

Friday,  April  23 

11:00  a.m. 
Discussion  of  Nuclear  Safety  in  the  Former 

Soviet  Union  and  Eastern  Europe 

(Closed— Ex.  1) 
2:00  p.m. 
Briefing  by  ABB/CE  on  Status  of  System 

80-(-  Application  for  Design  Certification 

(Public  Meeting)  (Contact:  ABB/CE.  301- 

881-7040) 
3:30  p.m. 
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Briefing  on  Assessment  of  NRC  Inspection 
Program  (Public  Meeting)  (Contact: 
Richard  Vollmer,  301-504-3600) 

Week  of  April  26 — ^TentativB 

Friday,  April  30 
11:30  a.m. 
Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  May  3 — ^Tentative 

Monday,  May  3 

11:30  a.m. 
Affinnation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 

Week  of  May  10— Tentative 
Friday,  May  14 

10:00  a.m. 
Periodic  Meeting  with  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS)  (Public  Meeting)  (Contact:  John 
Larklns.  301-492-8049) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:30  p.m. 
Briefing  on  Evolutionary  and  Advanced 
Light-Water  Reactor  Design  Issues 
(Public  Meeting)  (Contact:  Richard 
Borchardf,  301-504-1193) 
Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 


Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  l>een  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  verify  the  Status  of  Meeting  Call 
(Recortiing)— {301)  504-1292 
CONTACT  PERSON  FOR  MOR€  INFORMATION: 
William  Hill  (301)  504-1661. 
WUliam  M.  HiU.  Jr., 

SECY  Tracking  Officer,  Office  of  the 
Secretary. 

IFR  Doc.  93-9294  Filed  4-16-93;  3:13  pm) 

BtLUNQ  CODE  7SeO-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 
Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  April  19,  1993. 

A  closed  meeting  will  be  held  on 
Tuesday,  April  20, 1993,  at  2:30  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 


The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)  (4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  closed  meetings. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meetings  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April 
20,  1993,  at  2:30  p.m.,  will  be: 

Institution  of  injunctive  actions. 
Settlement  of  injunctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Christine 
Sakach  (202)  272-2300. 

Dated:  April  16, 1993. 
Jonathan  G.  K«tz. 
Secretary. 
(FR  Doc  93-9363  Filed  4-16-93;  3:59  pm) 

BILUNO  CODE  S01»-0I-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docunients.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  docunnents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTME^f^  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  632;  FTZ  Docket  1 9-91  ] 

Application  of  the  Nashville 
Metropolitan  Port  Authority  for 
Expanded  Subzone  Authority  Nissan 
Motor  Manufacturing  Corporation 
U.S.A.,  FTZ  Subzone  78A 

Correction 

In  notice  document  93-7335 
appearing  on  page  16650  in  the  issue  of 
Tuesday  March  30, 1993,  make  the 
following  correction: 

On  page  16650,  in  the  third  column, 
in  the  first  line  *'18th"  should  read 
"19th". 

BIUJNO  CODE  150S-01-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-030-03-3130-10;  NMNM  82703] 

Issuance  of  Exchange  Conveyance 
Documents  and  Order  Providing  for 
Opening  of  Public  Land  in  Catron 
County;  New  Mexico 

Correction 

In  notice  document  93-6018 
beginning  on  page  14420  in  the  issue  of 
Wednesday,  March  17, 1993,  make  the 
following  corrections: 

1.  On  page  14420,  in  the  second 
column,  in  the  land  description,  imder 
T.  8  S..  R.  12  W.,  in  Sec.  21.  in  the  first 
line.  "E^/iNEVa"  should  read 
"Ei/iNEV4". 

2.  On  the  same  page,  in  the  same 
column,  under  T.  3  N.,  R.  17  W.,  in  Sec. 


17,  in  the  first  line,  "S^/i.SW  should 
read  "SV2S»/i". 

3.  On  the  same  page,  in  the  third 
column,  under  T.  2  S..  R.  18  W..  in  Sec. 
3,  in  the  first  line,  "SE'/^;"  should  read 
"SEV4;". 

4.  On  the  same  page,  in  the  same 
column,  under  T.  10  S.,  R.  4  W.,  in  Sec. 
1.  in  the  first  line.  "SWV2NEV4."  should 
read  "SWV4NEV4.". 

5.  On  the  same  page,  in  the  same 
column,  in  the  same  township,  range, 
section  and  line,  insert  "N>/6SWV4"  aJfler 
"S»/iNWV4,". 

BRUNO  CODE  1S0S41-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[MT-930-4210-04;  IMTM  74602] 

Notice  of  Conveyance  of  Certain  Lands 
in  Beverhead  County,  Montana,  and 
Order  Providing  for  Opening  of  Public 
Land  in  Beaverhead  County;  MT 

Correction 

In  notice  document  93-6294 
beginning  on  page  14586  in  the  issue  of 
Thursday,  March  18, 1993,  make  the 
following  correction: 

On  page  14586.  in  the  third  column, 
under  the  heading  Principal  Meridian, 
Montana,  in  the  first  line.  "T.  10  S..  R. 
W.,"  should  read  "T.  10  S..  R.  6  W..". 

MLLINO  CODE  1S0M1-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Na  34-31661;  IA-1357] 
RIN  3235-AE54 

Registration  of  Successors  to  Broker- 
Dealers  and  Investment  Advisers 

Correction 

In  rule  document  92-31867  beginning 
on  page  7  in  the  issue  of  Monday. 
January  4, 1993,  make  the  following 
correction: 


On  page  10,  in  the  third  column,  in 
amendatory  instruction  2.,  "§240.25bl- 
3"  should  read  "§  240.15bl-3". 


BILUNO  COOE  1SOS41-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  Na  PE-93-12] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

Correction 

In  notice  document  93-5121 
beginning  on  page  12625  in  the  issue  of 
Friday,  March  5. 1993  make  the 
following  correction: 

On  page  12625,  in  the  third  column, 
under  the  heading  "Petitions  for 
Exemption",  in  the  second  line. 
"Lifetime"  should  read  "Lifeline". 

BILUNG  CODE  1S05-01-O 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  12 

[T.D.  93-27] 

Country  of  Origin  of  Textile  Products 
From  U.S.  Insular  Possessions 

Correction 

In  rule  document  93-8705  beginning 
on  page  19347  in  the  issue  of 
Wednesday.  April  14. 1993.  make  the 
following  correction:  '^ 

On  page  19349.  in  the  second  column, 
the  amendatory  instruction  for  §  12.130 
should  read  as  follows: 

2.  Section  12.130  is  amended  by 
redesignating  peiragraph  (c)  and  its 
heading  as  paragraph  (c)(1).  adding  a 
new  heading  to  paragraph  (c).  and 
adding  paragraph  (c)(2)  to  read  as 
follows. 

BRUNO  COOE  1S06-01-O 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  121 

(Dodwl  No.  27264] 

Th«  Age  60  Rule 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACDON:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  The  FAA  is  considering 
whether  to  initiate  rulemaking  on  the 
section  of  the  Federal  Aviation 
Regulations  commonly  referred  to  as  the 
Age  60  Rule.  Before  making  this 
decision,  the  FAA  invites  comments  on 
various  aspects  of  the  report  entitled 
"Age  60  Project,  Consolidated  Database 
Experiments,  Final  Report,"  dated 
March  1993,  and  the  issues  addressed  in 
t)iis  notice. 

DATES:  The  public  meeting  will  be  held 
on  June  23,  1993.  starting  at  9  a.m. 
Written  comments  are  also  invited  and 
must  be  received  on  or  before  July  17. 
1993. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  I^mada  Renaissance,  999 
Ninth  Street,  NW.,  Washington.  DC 
20001.  Persons  unable  to  attend  the 
meeting  may  mail  their  comments  in 
triplicate  to:  Federal  Aviation 
Administration,  OfHce  of  the  Chief 
Counsel,  Rules  Docket  (AGC-10). 
Docket  No.  27264,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  to  present  a  statement  at  the 
meeting  or  questiorts  regarding  the 
logistics  of  the  meeting  should  be 
directed  to  Florence  Hamn,  OfRce  of 
Rulemaking,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591;  telephone 
(202)  267-9822;  telefax  (202)  267-5075. 

Questions  concerning  the  subject 
matter  of  the  meeting  should  be  directed 
to  Dan  Meier,  Federal  Aviation 
Administration.  Regulatory  Branch, 
Flight  Standards  Service,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3749;  telefax  (202)  267-5229. 

SUPPt^MENTAHY  INFORMATION: 

Participation  at  the  Meeting 

Requests  from  persons  who  wish  to 
present  oral  statements  at  the  public 
meeting  should  be  received  by  the  FAA 
no  later  than  June  11. 1993.  Such 
requests  should  be  submitted  to 
Florence  Hamn,  as  listed  above  in  the 
section  titled  "FOR  further  information 
CONTACT**  and  should  include  a  written 
summary  of  oral  remarks  to  be 


presented,  and  an  estimate  of  time 
needed  for  the  presentation.  Requests 
received  after  the  date  specified  above 
will  be  scheduled  if  there  is  time 
available  during  the  meeting;  however, 
the  name  of  those  individuals  may  not 
appear  on  the  written  agenda.  The  FAA 
will  prepare  an  agenda  of  speakers  that 
will  be  available  at  the  meeting.  In  order 
to  accommodate  as  many  speakers  as 
possible,  the  amount  of  time  allocated  to 
each  speaker  may  be  less  than  the 
amount  of  time  requested. 

Background 

In  1959,  the  FAA  promulgated  a  rule 
requiring  that  no  person  pilot  an  aircrai) 
governed  by  part  121  of  the  Federal 
Aviation  Regulations  (FAR)  if  that 
person  had  reached  his  or  her  60th 
birthday  (14  CFR  121.383(c)).  The  rule 
applies  to  all  aircraft  having  more  than 
30  seats  or  a  payload  capacity  of  more 
than  7,500  pounds. 

In  the  late  1970's,  Congress  directed 
the  National  Institutes  of  Health  (NIH) 
to  initiate  a  comprehensive  study  on  the 
Age  60  issue  (Pub.  L.  96-171).  The 
resulting  report  entitled  "Report  of  the 
National  Institute  on  Aging  Panel  on  the 
Experienced  Pilot  Study"  (August  1981) 
recommended  that  the  rule  be 
maintained.  The  NIH  study  included 
data  collected  from  1976-1980  and  was 
obtained  from  FAA  medical  records  and 
from  a  National  Transportation  Safety 
Board  data  base.  The  study  compared 
the  accident  rates  for  each  age  group 
after  adjusting  for  the  amount  of  total 
and  recent  flying  done  by  different  age 
groups.  The  methodology  expressed 
accident  rates  as  the  number  of 
accidents  per  flight  hour.  This  study 
indicated  that  the  accident  rates  for 
pilots  whose  medical  certificates 
permitted  them  to  fly  as  commercial 
airline  pilots  had  a  substantially  higher 
accident  rate  after  age  60  than  at 
younger  ages. 

In  late  1990,  the  FAA  initiated  a  study 
aimed  at  consolidating  available 
accident  data  and  correlating  it  with  the 
amount  of  flying  by  pilots  as  a  function 
of  their  age.  The  report  regarding  this 
study  entitled  "Age  60  Project, 
Consolidated  Database  Experiments, 
Final  Report,"  dated  March  1993  was 
made  available  to  the  public  on  April  9, 
1993.  The  report  suggests,  on  the  basis 
of  actual  accident  data  analyzed  from 
1976-1988.  there  is  "no  hint  of  an 
increase  in  the  accident  rate  for  pilots  of 
scheduled  air  carriers  as  they  near  their 
60th  birthday."  Because  of  the  Age  60 
rule  there  are  no  available  data  for 
accident  rates  of  pilots  beyond  age  60. 
therefore,  data  for  pilots  flying  in 
private  operations  were  also  examined. 


Following  the  FAA  rulemaking  in 
1959,  the  International  Civil  Aviation 
Organization  (ICAO)  adopted  changes  to 
international  safety  standards  which  set 
an  age  limit  of  60  for  the  pilot  in 
command  of  large  transport  aircraft 
operating  in  international  air  transport 
service,  but  did  not  set  a  limit  on  the  age 
of  the  second-in-command.  However, 
since  that  time,  many  countries  have 
adopted  rules  for  their  airline  pilots 
which  differ  from  the  ICAO  standards. 
For  example,  Canada  has  an  age  limit  of 
62,  Japan  has  a  newly  adopted  limit  of 
age  63,  and  the  Joint  Aviation 
Authorities  of  Europe  is  proposing  to 
harmonize  the  European  rules  to  age  65 
(provided  one  pilot  is  no  older  than  60). 
When  operating  in  the  United  States, 
the  FAA  requires  these  airlines  to 
adhere  to  the  ICAO  standards. 

Specific  Issues  for  Public  Comment 

There  are  several  specific  issues, 
discussed  in  the  following  paragraphs, 
on  which  the  FAA  seeks  comment  at  the 
public  meeting. 

These  key  issues  are  intended  to  help 
focus  public  comments  on  areas  which 
will  be  useful  to  the  FAA  in 
determining  whether  to  initiate 
rulemaking.  The  comments  at  the 
meeting  need  not  be  limited  to  these 
issues,  and  the  FAA  invites  comments 
on  any  other  aspect  of  the  report  or  the 
possible  rulemaking. 

Economic  Issues 

(1)  Would  possible  rulemaking  to 
increase  the  current  age  60  limitation 
increase  or  reduce  costs  for  the  airline 
industry? 

(2)  Would  a  rule  change  result  in  the 
hiring  of  fewer  new  pilots  or  in 
increased  furloughs  due  to  the  retention 
of  pilots  age  60  or  older?  If  so,  to  what 
extent?  What  would  be  the  effect  on 
training  costs? 

(3)  What  portion  of  pilots  reaching  the 
age  of  60  would  be  inclined  to  continue 
working  as  part  121  pilots  if  permitted? 

Safety  Issues 

(1)  Should  there  be  a  maximum  age 
limit  for  pilots  operating  in  part  121 
operations?  If  so,  what  should  be  the  age 
limit? 

(2)  Does  the  report  provide  enough 
information  to  serve  as  a  basis  for  a  rule 
change  to  section  12U83(c)  of  the  FAR. 
If  not,  what  additional  areas  should  be 
considered  for  further  study?  Are  there 
mortality  and  morbidity  data  available 
for  individuals  who  have  ceased  serving 
as  part  121  pilots  after  reaching  the  age 
of  60? 

(3)  If  the  age  limit  were  increased, 
should  the  number  of  individuals  over 
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the  age  of  60  serving  as  part  121  pilots 
on  an  aircraft  be  restricted? 

(4)  If  a  rule  change  occurs,  should  the 
part  121  pilot  over  the  age  of  60  be 
limited  to  the  duties  of  &e  second-in- 
command? 

(5)  Is  there  evidence  that  older  pilots 
have  greater  difficulty  transitioning 
from  one  aircraft  to  another  type  of 
aircraft?  Does  that  difficulty  increase 
with  age?  If  so,  should  the  FAA  restrict 
part  121  pilots  at  a  certain  age  from 
transitioning  to  other  aircraft  used  in 
part  121  operations  with  which  they  are 
unfamiliar? 

(6)  Should  the  FAA  impose  additional 
requirements  (e.g.,  training,  currency, 
medical,  performance  testing)  for  any 
former  part  121  pilot  or  current  part  121 
pilot  who  would  be  affected  by  a  rule 
change? 

(7)  Are  the  current  air  crew  training 
and  qualification  rules  adequate  for 
pilots  who  are  age  60  or  older? 

(8)  Should  tests  to  measure  individual 
performance  be  required  for  part  121 
pilots  over  the  age  of  60? 

Meeting  Procedures 

The  following  procedures  are 
established  to  facilitate  the  meeting: 

(1)  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  to  participate 
in  the  meeting.  The  meeting  will  be 
open  to  all  persons  who  have  requested 
in  advance  to  present  statements  or  who 
register  on  the  day  of  the  meeting 
(between  8:30  a.m.  and  9:00  a.m.) 
subject  to  availability  of  space  in  the 
meeting  room.  The  meeting  may  adjourn 


early  if  scheduled  speakers  complete 
their  statements  in  less  time  than 
currently  is  scheduled  for  the  meeting. 

(2)  An  individual,  whether  speaking 
in  a  personal  or  a  representative 
capacity  on  behalf  of  an  organization, 
may  be  limited  to  a  10-minute 
statement.  If  possible,  we  will  notify  the 
speaker  if  additional  time  is  available. 

(3)  The  FAA  will  try  to  accommodate 
all  speakers.  If  the  available  time  does 
not  permit  this,  speakers  generally  will 
be  scheduled  on  a  first-come-first-served 
basis.  However,  the  FAA  reserves  the 
right  to  exclude  some  speakers  if 
necessary  to  present  a  balance  of 
viewpoints  and  issues. 

(4)  Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

(5)  Representatives  of  the  FAA  will 
preside  over  the  meeting.  A  panel  of 
FAA  personnel  involved  in  this  issue 
will  be  present. 

(6)  The  meeting  will  be  recorded  by 
a  court  reporter.  A  transcript  of  the 
meeting  and  any  material  accepted  by 
the  panel  during  the  meeting  will  be 
included  in  the  public  docket.  Any 
person  who  is  interested  in  purchasing 
a  copy  of  the  transcript  should  contact 
the  court  reporter  directly.  This 
information  will  be  available  at  the 
meeting. 

(7)  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  meeting.  Position  papers  or  material 
presenting  views  or  arguments  related  to 


the  report  and  issues  may  be  accepted 
at  the  discretion  of  the  presiding  officer 
and  subsequently  placed  in  the  public 
docket.  The  FAA  requests  that  persons 
participating  in  the  meeting  provide  10 
copies  of  all  materials  to  be  presented 
for  distribution  to  the  panel  members; 
other  copies  may  be  provided  to  the 
audience  at  the  discretion  of  the 
participant. 

(8)  Statements  made  by  members  of 
the  meeting  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Any  statement  made 
during  the  meeting  by  a  member  of  the 
panel  is  not  intended  to  be,  and  should 
not  be  construed  as,  a  position  of  the 
FAA. 

(9)  The  meeting  is  designed  to  solicit 
public  views  and  more  complete 
information  on  the  report  and  the  issues 
discussed  in  this  notice.  Therefore,  the 
meeting  will  be  conducted  in  an 
informal  and  nonadversarial  manner. 
No  individual  will  be  subject  to  cross- 
examination  by  any  other  participant; 
however,  panel  members  may  ask 
questions  to  clarify  a  statement  and  to 
ensure  a  complete  and  accurate  record. 

Authority:  49  U  S.C.  app.  1354(a).  1355. 
1356.  1357.  1401.  1421-1430,  1472.  1485. 
and  1501;49U.S.C.  106(g). 

Issued  in  Washington,  DC.  on  April  14, 
1993. 

Thomu  C  Accardi, 

Director,  Flight  Star\dards  Service. 

[FR  Doc.  93-9110  Filed  4-19-93;  8.45  am) 
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Proclamation  6546  of  April  17,  1993 
National  Volunteer  Week,  1993 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

The  spirit  of  service  is  embodied  in  the  people  of  America.  With  the  knowl- 
edge that  each  of  us  benefits  when  we  all  work  together,  and  with  the 
willingness  to  act  on  that  knowledge,  we  have  always  strived  to  bring 
out  the  best  in  ourselves  and  in  our  country.  This  tradition  of  service 
sustains  and  defines  our  citizenship  and  our  democracy.  Our  shared  institu- 
tions and  values  unite  this  country  and  make  it  great.  None  of  these  runs 
deeper  than  the  spirit  of  service. 

As  they  have  throughout  history,  volunteers  today  are  lifting  up  America. 
Millions  of  citizens  are  giving  of  themselves  to  help  provide  a  better  future 
for  all  Americans.  The  many  forms  of  service  are  as  diverse  as  the  American 
people:  a  homemaker  organizing  a  neighborhood  patrol,  a  retired  firefighter 
becoming  a  foster  grandparent,  a  teenager  volunteering  in  a  health  clinic, 
or  a  small  child  designing  a  recycling  program.  A  uniquely  American  spirit 
unites  all  of  these  efforts. 

In  our  smallest  counties  and  in  our  largest  cities— in  every  community 
across  the  land— citizens  are  renewing  America  through  service.  Alone,  any 
one  effort  can  make  a  significant  impact.  Together,  they  can  change  our 
country  forever— not  only  through  the  material  improvements  they  create 
but  also  through  the  spiritual  transformation  they  foster. 

This  week,  then,  it  is  fitting  that  we  honor  the  millions  of  people  who 
devote  themselves  to  helping  others.  But  this  year,  let  us  do  more  than 
recognize  their  efforts.  Let  us  renew  our  spirit  of  volunteerism  and  rededicate 
ourselves  to  serving  our  fellow  Americans. 

This  is  a  time  to  rekindle  the  spirit  of  service.  Old  and  young,  rich  and 
poor,  all  of  us  have  roles  to  play  in  making  our  Nation  stronger.  We  must 
serve  in  order  to  allow  our  children— and  future  generations— to  live  up 
to  their  full  potential.  Just  as  important,  we  must  serve  in  order  to  be 
our  best  as  Americans  and  as  human  beings. 

NOW.  THEREFORE.  I.  WILLIAM  J.  CUNTON.  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  designate  the  week  beginning  April  18, 
1993,  as  National  Volunteer  Week.  I  ask  all  Americans  to  join  in  commending 
the  contributions  volunteers  make  to  our  Nation.  I  ui^e  every  citizen  to 
consider  how,  in  our  own  ways,  we  can  renew  our  Nation's  hope,  revitalize 
our  people's  spirit,  and  reclaim  our  country's  promise. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  seventeenth 
day  of  April,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


(FR  Doc.  93-9393 

Filed  4-19-93;  10:44  am) 
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TDD  for  the  hearing  impaired  523-5229 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

ExKuttvfl  Orders: 

12842 17081 

July  2,  1910 
(Revoked  in  part 

by  PLO  6961) 18018 

January  4,  1901 
(Revoked  in  part 

by  PLO  6964) 19212 

Proclsmstlon: 
6179  (See  Proc.  6544) 
6455  (See  Proc.  6544) 
6515  (See  Proc.  6544) 
6517  (See  Proc.  6544) 

6540 17773 

6541 19315 

6542 19317 

6543 19319 

6544 19547 

6545 21093 

6546 21341 

Administrative  Orders: 
Presidential  Determlnatkxis; 
No.  92-18  Of 

Febmary  28,  1 992 

(See  No.  93-18  of 

March  31) 19033 

No.  93-1 7  of 

March  17.. 19193 

No.  93-18  of 

March  31,  1993 19033 

5  CFR 

330 18139 

335 18139 

870 18142 

890 18142 

7  CFR 

16 18143 

110 19014 

400 17943,  17944 

401 21241 

1001 17946 

1002 17946 

1011 17947 

1413 18304 

1477 19767 

1493 21218 

Proposed  Rules: 

'301 21113 

1413 17807 

1785 18043 

1786 18043 

9  CFR 

Proposed  Rules: 

94 17462 

113 21114 

317 19781 


10  CFR 

2 17321 

72 17948 

1703 21241 

Proposed  Rules: 

20 18049,  19784 

50 18167 

72 19786 

170 21116 

171 21116 

11  CFR 

110 17967 


12  CFR 

226 17083 

748 17491 

791 17492 

902 19195 

904 19197 

906 19202 

909 19204 

960 -. 17968 

1627 18144 

Proposed  Ruiss: 

327 17533 

701 17808 

13  CFR 

101 19321 


14  CFR 

11 18138 

21 19553 

23 18958 

25 19553 

39 17972,  18337,  18338, 

18340,18341,18342,19049, 

19322, 1932S,  19327, 19328, 

19571,19768,21242 

71 17322,  17494,  18344. 

19152. 19208, 19573, 19574, 
19575 

73 17323,  18345,  21249 

93 21095 

97 17324,  17325 

Proposed  Rules: 

Ch.  1 19634,  21274 

39 18051,  18053,  18347. 

19068, 19069, 19071, 19073, 
19634, 19635, 19787, 19788 

71 17541,  17543,  18054, 

18055,18349,19214,19637, 
21122,21123 

73 18351 

121 21336 

15  CFR 

Proposed  Rules: 

946 18316 

16  CFR 

400 21095 
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Propo— d  RuIm: 

305 18056 

404 21124 

410 21125 

418 21125 

17CFR 

1 17495.  19575 

3 19575 

5 ., 19769 

10 „ „ 19575 

30 17495,  19209 

33 17495 

145 19575 

150 17973 

ISO 17495 

190 17495 

200 17327 

232 17327 

228 19598 

229 17327,  19598 

230 17327,  18145 

239 17327,  19050,  19330 

240 17327,  18145,  19330. 

19598,  21334 

249 17327 

250 17327 

259 17327 

270 17327,  19050,  19330 

274 17327.  19050,  19330 

PrapoMdRulM: 

12 17369 

150 18057 

200 18352 

230 19361 

239 19361 

270 18352 

274 19361 

18  CFH 

101 17982 

201 17982 

271 19607 

365 21250 

PropoMd  RuIm: 

Ch.  1 18185,  19215 

141 17544,  19876 

284 19365 

401 18352 

1301 17553 

19CFR 

10 18146 

12 19347,21334 

PrapoMd  RuIm: 

122 19366 

201 „ 19638 

207 19638 

21  CFR 

Ch.1 17085 

1 17085,  17328,  19876 

5 17091,  17093,  17094, 

17095  17096.17105.17105, 
17341.18346 

12 17095 

14 17095 

20 17096.  17097 

73 17506.  17508 

74 17098.  17510 

100 17096.  17097 

101 17085,  17096.  17097. 

17099,17100,17101.17102. 

17103, 17104, 17328, 17341, 

17343. 19876 

102 17102.  17103 


104 17104 

105 17096,  17104 

130 17103.  17105 

131 17105 

133 17105 

135„ 17103,  17105 

136 17103 

137 17103 

139 17103 

145 17103 

146 17103 

150 _...17103 

152 17103 

155 17103 

156 17103 

158 17103 

160 17103 

161 17103 

163 17103 

164 17103 

166 17103 

168 17103.  17105 

169 17103 

172 17098.  19770,  21096. 

21097,21098,21099 

175 21256,21257 

176 21100 

177 17098,21258 

178 17098,  17512,  17512. 

17513. 17514 

186 17098 

189 17098 

520 18304 

522 18304 

529 17346 

558 17515.  17516,  17346 

579 r. 18147 

630 19609 

1308 17106 

Propoacd  RuIm: 

100 17171 

101 17171,  18057 

102 17171 

135 17172 

161 17171 

330 17553 

358 17554 

22  CFR 

514 18304 

23  CFR 

PropoMd  RuIm: 

657 19367 

658 19367 

24  CFR 

50 17164 

574 17164 

905 17164,  19349 

3500 17165 

PropoMd  RuIm: 

125 17172 

576 17764 

3280 19536 

3282 19536 

25  CFR 

PropoMd  RuIm: 

518 18353 

26  CFR 

1 17166,  17775,  18148, 

18448,19060 

301 17516.  17517 

Propotid  RuIm; 

1 17557 


301 18185 

27  CFR 

7 21228 

22 19060 

24 19062 

PropoMdRulM: 

7 21126.21130.21233 

28  CFR 

35.. 17520 

36 17521 

PtopoMdRulM: 

36 17558 

29  CFR 

1400 18007 

1601 19210 

2610 19609 

2622 19609 

2644 19610 

2676 19611 

30  CFR 

75 .\ 21103 

938 18149 

Propocad  RuIm: 

701 19215 

817.„ 19215 

906..- 19367 

935 17173.  17372.  18185, 

21274 

944 „ 18187 

950 17811 

33  CFR 

20 17926 

100 17525,  18008,  18009, 

19351 

110 21103,21104 

151 18329 

162 17525 

165 17525 

334 _ 21226 

PropoMd  RuIm: 

117 18358 

165 17567,  18189,  19074, 

19790.19791,21132 
334 17373,  17374 

34  CFR 

377 1 7308 

682 19211 

Propoaad  RuIm: 

614 19298 

685 1 7472 

698 18308 

777 21052 

778 21052 

779 21052 

36  CFR 

242 17776 

PropoMd  RuIm: 

215 19369 

217 19369 

1191 17175 

37  CFR 

202 17778 

39  CFR 

PropoMd  RuIm: 

111 18190,  19075 

40  CFR 

52 17778.  17780.  18010. 


18011,18161.19066 

60 18014 

61 18014 

80 19152 

81 17783 

86 19211 

122 18014 

180 19352. 19354.  19357 

185 19354,  19357 

186 19357 

264 1 8014 

265 18014 

271 18162 

403 18014 

707 18014 

PropoMd  RuI««: 

Ch.  I „ 18062,  21276 

52 18190.  19075.  21133 

80 _.._ 17175 

82 19080 

86 19087 

112 19030 

122 20802.  21046 

123 „.20802,  21046 

131 20802,21046 

132 „.._ .20802,  21046 

180 19357,  19389,  19391 

238...._ 18062 

260 „ 18197 

261 18197 

262 18197 

264 18197 

265 18197 

268 „.18197 

270 18197 

273 18197 

281 ..„ .21135 

300 18197 

372 19308 

455 19392 


41  CFR 

PropoMd  Rul««: 
128-1 


.18360 


42  CFR 

413 


.17527 


43  CFR 

Public  Land  Ordar 

6961 ....„ 18018 

6962 „..18163 

6963 19212 

6964 19212 

6965 19612 

Propoaad  Rutaa: 

3400 18362 

44CFR 

64 19612.19614 

65 19617.  19618 

67 19620 

Propoaad  RidM: 

67 19641 


45  CFR 

96 


.21218 


46  CFR 

174 17316 

252 17346 

47  CFR 

0 19771 

1 , 17528,  19771 


21 19771 

61 i. 17166,  17528 

64 17167 

73 17786,  17349,  19359, 

21106,21107,21259 

74 19771 

76 17530.  17350,  19623, 

19626,19627,21107 

90 17787,21110 

Proposed  RuIm: 

1 1 19393 

2 17180,  19644 

61 17813 

73 17816,  17817,  17818, 

19216, 19394, 19395, 19396, 
21137 

80 : 17180,  17568 

87 17568 

90 17819,  19396,  21276 

94 17568 

97 17180.  17375 
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48CFR 

215 

252 

Proposed  rtulss: 

1816 19398 

9903 ii. 18363 


18448 
18448 


49CFR 

1 18018 

171 21260 

172 21260 

173 21260 

174 21260 

176 21260 

228 18163 

240 ...„ 18982 

523 18019 

525 18019 

533 18019 

537 18019 

552 17787 

571 19628,  19776 

821 17531 

826 17531 

1002 17788 

1017 17788 

1018 17788 

1141 19359 

1312 17788 

1313 17788 

1314 17788 

Proposed  RuIm: 

544 21277 

571 19792 

1039 18072 


1312 19795 

1314 19795 

50  CFR 

17 18029.  18035 

100 17776 

216 17789 

217 17364 

227 17364.  19631 

301 17791 

611 17462.21218 

625 21261 

646 21111 

658 17169 

663 21261.  21263.  21265 

672 17806.21218 

675 17366,  17367,  19213 

685 17462 

Prepossd  Rules: 

17 17376.  18073,  19216. 

19220. 19401. 19402. 19795 

20 19008 

216 17569 

226 17181.21218 

625 18365 

641 19152 

672 17193.  1719i6.  17821 

675 17196,  17200.  17821. 

19087 


LIST  OF  PUBLIC  LAWS 

Note:  No  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  List  of  Public 
Laws. 

Last  List  April  16.  1992 


ELECTRONIC  BULLETIN 
BOARD 

Free  Electronic  Bulletin 
Board  service  for  Public  Law 
numt)ers.  Federal  Register 
finding  aids,  and  a  list  of 
Clinton  Administration  officials 
is  available  on  202-275-1538 
or  275-0920. 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1,  1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to, continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 
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Briefings  on  How  To  Uw  ths  Federal  Register 

For  information  on  briefings  in  Independence.  MO.  end 
Washington.  DC.  see  announcement  on  the  Inside  cover 
of  this  issue. 
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FB>ERAL  REGISTEK  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat  500,  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  (Hiblic 
interest.  Documents  are  on  file  for  public  inspection  in  the  OHica 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  Is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  ofTiciai  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  RegistM-  is  published  in  paper.  24x  microRche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Register  paper  edition  is  $375.  or  $415  for  a  combined  Federal 
Register,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actually 
bound:  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders.  Superintendent 
of  DocumenU.  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  58  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 

PUBLIC 

Subacripdons: 
Paper  or  fiche                                                          202 
Magnetic  tapes 
Piublems  with  public  subscriptions 

-783-3238 
512-1530 
512-2303 

Single  copies^Mck  copies: 
Paper  or  fiche 
Magnetic  tapes 
Piublems  with  public  single  copies 

783-3238 
512-1530 
512-2457 

FQ)£RAL  AGENCIES 

Sufascriftions: 
Paper  or  fiche 
Magnetic  tapes 
Prublems  with  Federal  agency  subscriptions 

523-5243 
512-1530 
S23-5243 

For  odMr  tal«phoiM  niimbart.  am  the  RMdm  Aids  aection 
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FOR: 

WHO: 
WHAT: 


IVHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  wrbo  use*  the  Federal  Ra^ster  and  Code  of  Federal 
Regulations. 

The  Office  of  Iha  Federal  Register. 

Free  public  tn-iefings  (approximately  3  hours)  to  present: 

1.  Tbe  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


INDEPENDENCE,  MO 

WHEN:  April  27.  at  9:30  am 

WHERE:  Harry  S.  Truman  Library 

U.S.  Highway  24  and  Delaware  St. 

Multipurpose  Room 

Independence,  MO 
RESERVATIONS:   Federal  Information  Center 

1-800-735-8004  or 

1-80O-366-2998  for  the  St.  Louis  area. 


WHEN: 
WHERE: 


RESERVATIONS: 


WASHINGTON,  DC 

May  12  and  June  15  at  9:00  am 
Office  of  the  Federal  Register,  7th  Floor 
Conference  Room,  800  North  Capitol  Street 
NW.  Washington.  DC  (3  blocks  north  of 
Union  Station  Metro) 
202-523-4538 
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Agricultural  Marketing  Service 

RULES 

Tobacco  inspection: 

Inspection,  price  support  services,  and  sales.  21343 
PROPOSED  RULES 
Fluid  milk  promotion  program.  21512 

Agriculture  Department 
See  Agricultural  Marketing  Service 
See  Fanners  Home  Administration 
See  Forest  Service 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  21437 

Antitrust  Division 

NOTICES 

National  cooperative  research  notificatiwis: 
Petroleum  Environmental  Research  Forum,  21476 

Arts  and  Humanrties,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grant  and  cooperative  ag^wiment  awards: 

National  Association  of  County  Health  Officials.  21463 
Gmits  and  cooperative  agreements;  availability,  etc : 
Human  immunodeficiency  virus  (HIV)  prevention 
projects,  minority  community-based  cooperative 
agreements.  21457 
Unintentional  injury  prevention  and  control  research 
21466 

Civil  Riglils  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Kansas,  21440 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  IntemaUonal  Trade  Administration 

^eNaJional  Oceanic  and  Atmospheric  Administration 

Agency  information  collection  activities  under  0MB 
review,  21440 

Committee  for  the  ImpiementaUon  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Pakistan,  21446 

Customs  iService 

RULES 

Organization  and  functions:  field  organization,  ports  of 
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Federal  Register 

Vol.  58,  No.  75 

Wednesday.  April  21.  1093 


This  sectJofi  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  rmsf  of  which 
are  keyed  to  and  codified  in  the  Code  ol 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sokJ  by 
tf-ie  Superintendent  of  Docunients.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  29 

[Docket  No.  TB-92-42J 

Subpart  A— 4>oiicy  Statement  and 
Regulations  Governing  the  Extension 
of  Tobacco  Inspection  and  Price 
Support  Services  to  New  Markets  and 
to  Additional  Sales  on  Designated 
Markets 

AGENCY:  Agricultural  Marketing  Serv^e, 
USDA.       T| 

ACTION:  Filial  rule. 


SUMMARY:  The  Department  is  amending 
subpart  A  of  7  CFR  part  29.  Policy 
Statement  and  Regulations  Governing 
the  Extension  of  Tobacco  Inspection  and 
Price  Support  Services  to  New  Markets. 
The  amendment  expands  the 
geographical  area  of  a  designated 
tobacco  auction  market  to  5  miles  of  the 
boundaries  of  the  city  or  town.  This 
expansion  will  allow  more  flexibility  in 
building  new  warehouses. 
EFFECTIVE  DATE:  May  21,  1993. 
FOR  PJRTHER  INFORMATION  CONTACT: 
Larry  Hopkins,  Director,  Tobacco 
Division.  AMS.  USDA.  Room  502 
Annex  Building.  P.O.  Box  96456, 
Washington.  DC  20090-6456. 
Telephone  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  Notico  is 
hereby  given  that  the  Department  is 
amending  the  definition  "Designated 
market"  in  subpart  A.  §  29.1(e). 

The  amendment  will  expand  the 
geographical  boundaries  of  tobacco 
auction  markets  designated  by  the 
Secretary  under  section  5  of  the  Tobacco 
Inspection  Act  to  that  geographical  area 
within  5  road  miles  of  the  boundary  of 
that  town  or  city.  It  will  also  allow' 
warehouses  in  existence  and  which 
received  price  support  and  inspection 
services  during  the  1992  marketing 
season  to  continue  to  operate  at  the 


same  location.  This  amendment  will 
allow  more  flexibility  in  building  new 
warehouses. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  January  8. 1993)  (58 
FR  3233-3234).  The  proposed  rule 
would  expand  the  geographical  area  of 
a  designated  tobacco  auction  market 
from  3  miles  to  5  miles  of  the 
boundaries  of  the  city  or  town. 
:    Interested  parties  were  provided  30  days 
to  submit  comments.  One  comment  was 
received  and  supported  the  proposed 
rule  in  its  entirety. 

This  action  will  increase  the 
accessibility  of  warehouses  as  the 
spread  of  residential  development, 
zoning  laws,  and  the  cost  of  land  make 
it  difficult  to  build  new  warehouses 
within  the  3  mile  limit. 

This  rule  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  determined  to  be  "nonmajor" 
because  it  does  not  meet  any  of  the 
criteria  established  for  major  rules 
under  the  Executive  Order. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Additionally,  in  conformance  with 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  etseq],  full 
consideration  has  been  given  to  the 
potential  economic  impact  on  small 
business.  Most  of  the  firms  which 
would  be  affected  by  this  rule  are  small 
businesses.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR  121.2) 
as  those  having  gross  annual  rnvenues 
for  the  last  3  years  of  less  than  $500,000, 
and  small  agricultural  service  firms  are 
defined  as  those  who.se  gross  annual 
receipts  are  less  than  $3,500,000.  The 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  cf  small 
entities.  This  rule  will  not  substantially 
affect  the  normal  movement  of  the 
commodity  in  the  marketplace. 
Compliance  with  this  rule  will  not 


impose  substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  of  competitive 
positions  of  small  entities  relative  to  the 
large  entities  and  will  in  no  way  effect 
normal  competition  in  the  marketplace. 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees, 
Government  publications.  Imports. 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  the  regulations  in  7  CTT?  part 
29  are  amended  as  follows: 

PART  29-TOBACCO  INSPECTION 

Subpart  A— Policy  Statement  and 
Regulations  Governing  the  Extension 
of  Tobacco  Inspection  and  Price 
Support  Services  to  New  Markets  and 
to  Additlor>al  Sales  on  Designated 
Markets 

1.  The  authority  citation  for  subpart  A 
continues  to  read  as  follows: 

Authority:  Sec.  14,  49  Stat.  734.  as 
amended;  sec.  4. 62  Stat.  1070.  as  anwnded 
7  U.S.C.  511m,  15  U.S.Q  714b  Inlerprotor" 
apply  sec.  5.  62  Stat.  1072  sees.  101.  401. 
403.  63  Stat.  1051,  as  amended.  1054  as 
amended.  15  U.S  C  714c.  7  US  C  1441 
1421.1423. 

2.  Paragraph  (e)  of  §  29.1  is  revised  to 
read  as  follows: 

$29.1     Definitions. 

•         •         •         •         • 

(u)  Designated  market  means  an 
auction  market  designated  by  the 
Secretary  under  section  5  of  the  Toliacco 
Lispection  Act  including  the  town  or 
city  which  is  the  population  center  of 
the  market  and  whose  name  the  market 
bears  and  all  of  the  geographical  area 
withiii  5  road  miles  of  the  boundaries  of 
said  city  or  town  as  tliey  are  constituted 
on  January  1,  1993.  Provided.  That  any 
warehouse  beyond  those  boundaries 
which  received  tobacco  inspe<;tion  and 
price  support  services  during  the  1992 
marketing  season  shall  continue  to 
receive  such  services  at  the  same 
location  regardless  of  any  prohibition 
contained  herein:  And  further  provided. 
That  this  geographical  limitation  may  be 
waived  by  the  Secretary  after  a  hearing 
held  pursuant  to  §§  29.2  and  29.3. 
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Dated  April  13. 1993. 

L.P.  MUMTO, 

Acting  AdministxvtoT.  Agricultural  Marketing 

Service. 

Bmcs  R.  Wabar. 

Acting  Administrator,  Agricultural 

Stabilization  and  Conservation  Service. 

|FR  Doc  93-9198  Filed  4-20-93.  8:45  am) 
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Farmers  Home  Administration 
7  CFR  Parts  19S6  and  1962 

Debt  Settlement 

agency:  Farmers  Home  Administration, 

USDA. 

ACnON:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its  debt 
settlement  regulation  to  remove  the 
information  pertaining  to  adjustment  of 
debts  when  debtors  are  in  bankruptcy. 
In  addition,  information  has  been  added 
concerning  reporting  to  the  Internal 
Revenue  Service  of  certain  debt 
settlement  actions.  Editorial  changes 
have  also  been  made  by  adding  language 
pertaining  to  processes  which  do  not 
create  a  burden  or  impose  an  obligation 
on  the  public,  and  relocating  sentences 
and/or  paragraphs  to  provide 
clarification.  Expect  for  the  Internal 
Revenue  Service  (IRS)  reporting 
provisions,  which  are  required  by  the 
Internal  Revenue  Ckxie  and  IRS 
regulations,  there  have  been  no 
substantive  changes  made  to  this 
regulation. 

EFFECTIVE  DATE:  April  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean  F.  Leavitt,  Senior  Loan  Specialist, 
Single  Family  Housing  Servicing  and 
Property  Management  Division,  Farmers 
Home  Administration,  USDA,  South 
Agriculture  Building,  room  5309, 
Washington,  DC  20250,  telephone:  (202) 
720-1452. 

SUPPLEMENTARY  INFORMATION: 

Classtfication 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1.  which 
implements  Executive  Order  12291.  and 
has  been  determined  to  be  exempt  from 
those  requirements  because  it  involves 
only  internal  Agency  management.  It  is 
the  policy  of  this  Department  to  publish 
for  comment  rules  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  notwithstanding  the 
exemption  in  5  U.S.C  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  the  only  changes  are  editorial  or 


involve  internal  processing  of 
documents  by  FmHA  employees  which 
involve  no  substantial  changes  or  are 
changes  required  by  IRS  reporting 
requirements. 

Background 

FmHA  amends  subpart  B  of  part  1956 
to: 

(1)  Information  pertaining  to  the 
approval  and  rejection  of  debt 
settlements  is  moved  from  §  1956.58  to 
§  1956.84  to  follow  the  steps  taken  in  a 
debt  settlement  action. 

(2)  §  1956.86  is  added  to  provide  that 
the  Finance  Office  will  report  to  the 
Internal  Revenue  Service  on  IRS  Form 
1099-G  any  debt  settled  through 
cancellation,  compromise,  or 
adjustment  unless  the  debt  was 
discharged  through  bankruptcy.  The 
Agency  has  been  reporting  these  debts 
pursuant  to  IRS  requirements  and  will 
continue  to  do  so. 

Intergovernmental  Consultation 

For  the  reasons  set  forth  in  the  Final 
Rule  related  to  Notice  7  CFR  part  3015. 
subpart  V  (48  FR  29115,  June  24, 1983) 
the  programs  contained  in  Emergency 
Loans,  Farm  Operating  Loans,  and  Farm 
Ownership  Loans  are  excluded  with  the 
exception  of  nonfarm  enterprise  activity 
from  the  scope  of  Executive  Order 
12372  which  requires  intergovernmental 
consultation  with  State  and  local 
o^icials. 

Rural  Housing  Site  Loans  (10.411), 
Soil  and  Water  Loans  (10.416).  and 
Rural  Rental  Housing  Loans  (10.415)  are 
subject  to  the  provisions  of  Executive 
Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  The  other 
programs  are  excluded  from 
intergovernmental  consultation. 

Programs  Affected 

The  programs  are  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  (CFDA) 
under. 

10.404    Emergency  Loans 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.410  Low  Income  Housing  Loans 

10.411  Rural  Housing  Site  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 

10.417  Very  l^w  Income  Housing  Repair 
Loans  and  Grants 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  "Environmental  Program."  It 
is  the  determination  of  FmHA  that  this 
action  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  and 
in  accordance  with  the  National 


Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

List  of  Subjects 

7  CFR  Part  1956 

Accounting,  Loan  prograrhs — 
Agriculture.  Rural  areas. 

7  CFR  Part  1962 

Crops,  Government  property, 
Livestock,  Loan  programs — Agriculture. 
Rural  areas. 

Therefore.  Chapter  XVUI,  title  7,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1956— DEBT  SETTLEMENT 

1.  The  authority  citation  for  part  1956 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C.  1480; 
5  use.  301:  31  U.S.C.  3711;  7  CFR  2.23;  7 
CFR  2.70. 

Subpart  B — Debt  Settlement-Farmer 
Programs  And  Housing 

2.  §  1956.51  is  revised  to  read  as 
follows: 

$1956.51     Purpose. 

^his  subpart  delegates  authority  and 
prescribes  policies  and  procedures  for 
settlement  of  debts  owed  the  United 
States  for  Farmers  Home  Administration 
(FmHA)  Farmer  Programs  (FP).  Single- 
Family  Housing  (SFH)  and  Multi-Family 
Housing  (MFH)  programs.  Settlement  of 
claims  against  recipients  of  grant  funds 
for  reasons  such  as  the  use  of  funds  for 
improper  purposes  is  also  covered 
under  this  subpart.  Settlement  of  claims 
against  third  party  converters  and 
settlement  of  Nonprogram  (NP)  loans, 
and  Economic  Opportunity  (EO)  loans  is 
authorized  under  the  Federal  Claims 
Collection  Standards.  4  CFR  parts  101 
through  105. 

3.  §  1956.54  is  amended  by  removing 
the  paragraph  designations  for  the 
deHnitions  and  arranging  the  definitions 
for  Amount  of  debt  and  Housing 
programs  in  alphabetical  order. 

4.  §  1956.57  is  amended  by  removing 
paragraph  (k).  by  redesignating 
paragraph  (1)  as  paragraph  (k);  by 
revising  the  Hrst  word  in  the  last 
sentence  of  paragraph  (c)  hx)m 
"Settlement"  to  "Adjustment";  by 
revising  the  reference  in  the  first 
sentence  of  paragraph  (g)(l)(i)  from 
"Part  1962.  subpart  A"  to  "subpart  A  of 
part  1962";  by  revising  the  heading  of 
paragraph  (h)  from  "Advice  from  the 
OGC"  to  "Advice  from  OGC":  and  by 
revising  paragraph  (b)  and  the  first 
sentence  of  paragraph  (c)  to  read  as 
follows: 


Federal  Register  /  Vol.  58.  No.  75  /  Wednesday.  April  21.  1993  /  Rules  and  Regulations 


21345 


S 195637    Gwwral  provWoiM. 
*         •         •         •         > 

(b)  Information  needed  for  debt 
settlement.  A  debtor  requesting  debt 
settlement  must  submit  complete  and 
acairate  information  from  which  a  ftiJl 
determination  of  his/her  financial 
condition  can  be  made.  This  should 
include,  where  applicable,  but  is  not 
limited  to,  obtaining  verification  of 
employment,  providing  expense 
verification,  verifying  farm  program 
benefits  (e.g..  Agricultural  Stabilization 
and  Conservation  Service/Commodity 
Credit  Corporation  payments),  and 
examining  county  records  to  determine 
what  other  assets  the  debtor  has  or 
recently  disposed  of.  When  a  FP  debtor 
is  continuing  to  farm,  a  farm  operating 
plan  must  be  obtained.  Also,  where  a 
spouse  is  not  a  co-debtor  the  spouse's 
income  will  be  considered  in  meeting 
family  living  expenses.  If  it  appears  that 
a  debtor  will  not  be  able  to  pay  in  full 
and  the  indebtedness  is  eligible  for 
settlement  under  this  subpart,  action 
should  be  taken,  if  possible,  to  avoid 
unnecessary  litigation  to  enforce 
collection.  If  the  debt  is  eligible  for 
settlement,  the  debt  settlement 
authorities  of  FmHA  should  be 
explained  and  the  privileges  thereof 
extended  to  the  debtor.  The  information 
obtained  from  the  debtor  should  be 
documented  on  a  debt  settlement  form, 
(c)  Negotiating  a  settlement.  County 
Supervisors  may  approve  or  reject 
compromises,  adjustments, 
cancellations,  or  chargeoffs  of  SFH  debts 
(to  include  recapture  receivables), 
regardlesS|  of  the  amount.  •   •   • 


9 1 956.58    [Removmi  and  Reserved] 

5.  §  1956.58  is  removed  and  reserved. 

6.  §  1956.66  is  amended  by  removing 
the  introductory  test  of  paragraph  (b){l) 
and  paragraph  (b)(2)  and  redesignating 
paragraphs  (b)(1)  (i).  (ii).  and  (iii)  as 
paragraphs  (b)  (1).  (2).  and  (.3) 
respectively;  by  revising  the  word 
"borrower^'  to  "debtor"  in  pamgraph 
(a)(2);  by  revising  the  last  occurrence  of 
the  word  "housing"  to  "secured"  in  the 
introductory  text  of  paragraph  (b);  by 
revising  the  introductory  text  of 
paragraph  (a)  and  newly  designated 
paragraph  (b)(3):  and  by  adding  (c)  to 
read  as  follows: 

§  1 956.66    CompromiM  and  adjusL'nent  ol 
nonjudgmeat  debts. 

*         *         •         •         • 

(a)  FP  debts.  The  debt  or  any 
extension  thereof  on  which  compromise 
or  adjustment  is  requested  does  not 
have  to  be  due  and  payable  under  the 
terms  of  the  note  or  other  instrument,  or 
because  of  acceleration  by  written 


notice  prior  to  the  date  of  application. 
Nonjudgment  secured  FP  debts  may  be 
compromised  or  adjusted  in  accordance 
with  the  following  conditions: 

(b)  •  •  • 
(3)  An  adjustment  offer  must  meet  the 

requirements  of  paragraph  (b)(2)  of  this 
section,  except  the  debt  (or  the  amount 
offered)  is  to  be  scheduled  for  payment 
over  the  shortest  period  FmHA 
determines  is  feasible  based  on  the 
debtor's  financial  resources,  but  not  to 
exceed  5  years. 

(c)  Unsecured  debts.  Unsecured  debts 
considered  under  this  paragraph  (c)  are 
most  fiwiuently  account  balances 
remaining  after  the  debtor  has  sold 
security  property  to  another  party/ 
entity,  the  security  has  been  liquidated 
through  foreclosure,  or  FmHA  has 
accepted  a  deed  in  lieu  of  foreclosure 
and  the  borrower  was  not  released  from 
liability.  An  offer  to  compromise  or 
adjust  an  unsecured  debt  must  represent 
the  maximum  amount  FmHA 
determines  the  debtor  can  pay  based  on' 
a  current  financial  statement  and  other 
information  available  to  FmHA.  An 
adjustment  offer  is  to  be  scheduled  for 
payment  over  the  shortest  period  FmHA 
determines  is  feasible,  but  not  to  exceed 
5  years. 

7.  §  1956.71  is  added  to  read  as 
follows: 

f  1956.71     Settling  uncollectibie  rscaptur* 
receivables. 

The  settlement  of  uncollectible 
recapture  receivables  will  be  fully 
documented  on  a  debt  settlement  form 
and  retained  in  the  case  file. 

8.  §  1956.84  is  added  to  read  as 
follows: 

S 1 956.84    Approval  or  rejection, 
(a)  Reserved, 
lb)  Reserved. 

(c)  Reserved. 

(d)  Reserved. 

(e)  Appeal  rights.  A  debtor  whose 
debt  settlement  offer  is  rejected  will  be 
notified  of  appeal  rights  pursuant  to 
subpart  B  of  part  1900  of  this  chapter. 
In  cases  where  the  adverse  decision 
maker  is  the  County  Committee,  the 
FmHA  official  will  advise  the  debtor  of 
appeal  right.s.  If  the  debtor  exercises  his/ 
her  right  to  a  meeting,  the  County 
Committee  must  meet  with  the  debtor. 
If  the  meeting  does  not  result  in  a 
resolution,  the  debtor  may  exercise  his/ 
her  right  to  a  hearing.  If  the  hearing 
officer  reverses  the  adverse  County 
Committee  decision,  the  case  will  be 
forwarded  to  the  appropriate  debt 
settlement  approval  official  for 
consideration  of  approval. 


11956.85  [Amended] 

9.  Section  1956.85  is  amended  by 
removing  the  words  "Certification  and  ' 
from  the  title  of  Form  FmHA  1944-9  in 
the  first  sentence  of  paragraph  (b)(1). 

10.  Section  1956.86  is  added  to  read 
as  follows: 

1 1956.86  Reporting  to  the  Intemel 
Revenue  Service  (IRS). 

In  accordance  with  the  requirements 
of  the  Internal  Revenue  Service  (IRS). 
FmHA  will  report  debts  which  have 
been  determined  to  be  uncollectible  to 
IRS.  After  reporting  the  debt  to  IRS,  no 
further  efforts  to  collect  the  debt  will  be 
made^The  Finance  Office  will  report  to 
the  IRS  on  IRS  Form  1099-G.  "Certain 
Government  Payments."  any  debt 
(principal  balance  and  any 
administrative  costs)  settled  through 
cancellation,  compromise  or 
adjustment,  unless  the  debt  was 
discharged  through  bankruptcy. 

11.  Section  1956.96  is  revised  to  read 
as  follows: 

i  1956.96    Delinquent  adjustment 
agreements. 

The  employee  in  charge  of  the 
account  should  notify  debtors  in 
advance  of  the  due  dates  of  payments  on 
debt  settlement  agreements.  The 
employee  in  charge  of  the  account 
should  also  promptly  contact  debtors 
who  are  definquent  on  debt  settlement 
payments  and  find  out  their  reasons  for 
not  making  payments  when  due.  and 
their  plans  for  completing  their 
agreements.  In  instances  in  which  the 
debtor  is  delinquent  under  the  terms  of 
the  debt  settlement  and  is  likely  to  be 
financially  unable  to  meet  the  terms  of 
the  debt  settlement  agreement,  FmHA 
may  cancel  the  existing  agreement  and 
process  a  different  type  of  settlement 
more  consistent  with  the  debtor's 
repayment  ability,  provided  the  facts  in 
the  case  justify  such  action.  This 
settlement  will  be  processed  in 
accordance  with  the  procedure  for  the 
new  agreement.  An  extension  may  be 
given  by  FmHA  to  extend  for  90  dars 
the  time  for  making  the  payments  when 
the  circumstances  of  the  case  justify  an 
extension.  Extensions  for  a  greater 
period  of  time  may  be  made  by  the  State 
Director  upon  recommendation  of  the 
County  Co.-nmlttee  (for  FP  loans)  and 
the  employee  in  charge  of  the  account. 
A  decision  not  to  extend  the  time  for 
making  payments  is  not  appealable. 
When  an  adjustment  agrpement  is 
cancelled,  the  debtor  wUl  be  notified  of 
the  reasons  in  writing.  Tlie  cancellation 
of  an  adjustment  offer  is  appeal.nhle.  If 
an  agreement  is  cancelled,  any 
payments  received  shall  be  retfiined  as 
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payments  on  the  debt  owed  at  the  time 
of  the  adjustment  offer. 

12.  Section  1956.98  is  redesignated  as 
§  1956.97  and  newly  redesignated 
§  1956.97  is  amended  by  revising  the 
last  four  words  in  the  last  sentence  of 
paragraph  (a)  from  "in  the  usual 
manner"  to  "according  to  State  law,"  by 
removing  the  words  "Exhibit  C  oV'  in 
the  second  sentence  of  paragraph  (c), 
and  by  adding  paragraph  (d)  to  read  as 
follows: 

f  1956.97    Disposition  of  promissory  notes. 


(d)  In  case  of  a  transfer  of  security 
with  assumption  for  less  than  the  debt, 
the  promissory  note  will  be  attached  to 
the  assiunption  agreement  covered  by 
the  note  and  kept  in  the  transferee's  hie. 

Subpart  C — Debt  settlement — 
Community  and  Business  Programs 

$1956.137    [Amended] 

13.  Section  1956.137  is  amended  by 
revising  both  references  in  paragraph 
(d)(5)  from  "Form  FmHA  451-33"  to 
"Form  FmHA  1951-33." 

$1956.145    (Amended] 

14.  Section  1956.145  is  amended  by 
revising  the  reference  in  the 
introductory  text  from  "Subpart  A  of 
Part  2033.  available  in  any  FmHA 
office,"  to  "FmHA  Instruction  2033-A 
(available  in  any  FmHA  office)"  and  by 
revising  the  reference  in  paragraphs  (b) 
and  (c)  from  "Subpart  A  of  Part  2033." 
to  "FmHA  Instruction  2033-A  (available 
in  any  FmHA  office)." 

15.  Section  1956.146  is  added  to  read 
as  follows: 

$1956.146    Reporting  to  ttw  Ihtemal 
Rovsnus  Ssrvics  (IRS). 

In  accordance  with  the  requirements 
of  the  Internal  Revenue  Service  (IRS) 
FmHA  will  report  debts  which  have 
been  determined  to  be  uncollectible  to 
IRS.  After  reporting  the  debt  to  IRS,  no 
further  efforts  to  collect  the  debt  will  be 
made.  The  Finance  Office  will  report  to 
the  IRS  on  IRS  Form  1099-G,  "Certain 
Government  Payments,"  any  debt 
(principal  balance  and  any 
administrative  costs)  settled  through 
cancellation,  compromise,  or 
adjustment,  unless  the  debt  was 
discharged  through  bankruptcy. 

PART  1962— PERSONAL  PROPERTY 

16.  The  authority  citation  for  part 
1962  continues  to  read  as  follows: 

Authority:  7  U.S.Q  1989.  42  U.S.Q  1980: 
5  U.S.C  301:  7  CFR  2.23;  7  CFR  2.70. 


Subpart  A— Servicing  and  Liquidation 
of  Chattel  Security 

17.  Section  1962.47  is  amended  by 
revising  the  title  of  Form  FmHA  1965- 
14  in  paragraph  (b)(2)(i)  from  "Proof  of 
Claim"  to  "Proof  of  Claim  of  the  United 
States  of  America,"  by  redesignating 
paragraphs  (c)  and  (d)  as  paragraphs  (d) 
and  (e)  respectively,  and  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

$1962.47    Bankruptcy  and  insolvency. 

•  •        •        •        • 

(c)  Adjustment  of  debts  when  debtors 
are  in  bankruptcy. 

FmHA  personnel  do  not  have  the 
authority  to  accept  or  reject  a 
reorganization  plan  on  behalf  of  the 
United  States  for  debtors  filing  under 
chapter  11,  12,  or  13  when  the  plan  calls 
for  part  of  the  FmHA  debt  to  be 
cancelled. 

(1)  Plans  submitted  by  debtors  under 
chapters  11, 12,  and  13  must  be  sent  to 
the  State  Director  who  will  refer  them 
to  the  United  States  Attorney  through 
the  Regional  Attorney.  When  the  plan 
calls  for  the  adjustment  of  a  debt  to 
FmHA.  the  State  Director  will  provide 
the  Regional  Attorney  with  a 
recommendation  on  acceptance  or 
rejection  of  the  plan. 

(2)  The  U.S.  Attorney  will  advise  the 
FmHA  State  Director  through  the 
Regional  Attorney  as  to  approval  or 
rejection  of  the  debtor's  reorganization 
plan.  Upon  notification  of  an  approval, 
the  State  Director  will  notify  the 
Finance  Office  by  memorandum  of  the 
terms  and  conditions  of  the  bankruptcy 
reorganization  plan  including  any 
adjustment  of  the  debtor's  debt. 

•  •        •        •        • 

Dated  April  6, 1993. 
Robert  Peters, 

Acting  Under  Secretary  for  Small  Community 
and  Rural  Development. 
(FR  Doc.  93-9256  Filed  4-20-93;  8:45  ami 
BILUNO  CODE  M10-07-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-CE-49-AD;  Amendmont  39- 
8543;  AD  93-07-11] 

Airworthiness  Directives;  Mitsubishi 
Heavy  Industries,  Ltd.,  MU-2B  Series 
Airpiartes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StJMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 


applies  to  certain  Mitsubishi  Heavy 
Industries,  Ltd.,  (Mitsubishi)  MU-2B 
series  airplanes.  This  action  requires 
reducing  the  maximum  deflection  of  the 
elevator  nose-down  trim  to  a  1-degree  to 
3-degree  range.  Analysis  of  service 
history  on  the  affected  airplanes  has 
revealed  one  accident  and  two  incidents 
where  the  existing  elevator  nose-down 
trim  deflection  caused  excessive  control 
wheel  force.  The  actions  specified  by 
this  AD  are  intended  to  prevent 
excessive  control  wheel  force  caused  by 
extreme  elevator  nose-down  trim 
deflection,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  June  1, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  )une  1, 
1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Mitsubishi  Heavy  Industries,  Ltd., 
Nagoya  Aerospace  Systems,  10,  Oyecho, 
Minato-Ku,  Nagoya,  Japan;  or  the  Beech 
Aircraft  Corporation,  9709  East  Central, 
Wichita.  Kansas  67201.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  1558,  601 
E.  12th  Street.  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
Telephone  (316)  946-4122;  Facsimile 
(316)  946-^407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Mitsubishi 
MU-2B  series  airplanes  was  published 
in  the  Federal  Register  on  October  9, 
1992  (57  FR  58164).  The  action 
proposed  to  require  reducing  the 
maximum  deflection  of  the  elevator 
nose-down  trim  to  a  1-degree  to  3- 
degree  range.  The  proposed  action 
would  be  accomplished  in  accordance 
with  Mitsubishi  Service  Bulletin  No. 
079/27/-010,  dated  August  28, 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  supports  the 
proposed  action,  but  recommends  that, 
to  eliminate  any  applicability  questions 
from  the  field,  the  FAA  issue  one  AD  to 
cover  the  Mitsubishi  MU-2B  series 
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airplanes  covered  under  two  FAA  Type 
Certificates:  A2PC  and  AlOSW.  The 
FAA  concurs  that  one  AD  may  eliminate 
applicability  questions  from  the  field; 
however.  ADs  are  issued  against 
airplanes  of  the  same  type  design.  Since 
these  airplanes  are  certificated  under 
two  separate  type  designs,  the  FAA  is 
issuing  an  AD  on  each  type  design.  The 
proposed  AD  remains  unchanged  as  a 
result  of  this  comment. 

No  comments  were  received  on  the 
FAA's  determination  of  the  cost  impact 
on  the  public. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  989  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
6  workhours  per  airplane  to  accomplish 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $300  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $623,070. 
These  figures  take  into  account  that 
none  of  the  airplanes  have  incorporated 
the  required  actions. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Fedwahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  SubjecU  in  14  CFR  Furl  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.SC  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

9a-07-l  1     MiUubUhi  Heavy  Industries. 
Ltd.:  Amendment  39-8543;  Docket  No 
92-CE-49-AD. 

Applicability:  The  following  model  and 
serial  number  airplanes,  certificated  in  any 
category: 


Models 


Serial  No. 


Ml>-2&-25,  MU-2B- 

26,  MU-2B-26A. 

and  MU-2&^0. 
MU-2B-35,  MU-2B- 

36,  MU-2B-36A. 

andMU-2B-60. 


313SA.  321SA.  and 

348SA  through 

459SA 
652SA.  661 SA.  and 

697SA  through 

1569SA 


Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  excessive  control  wheel  force 
caused  by  extreme  elevator  nose-down  trim 
denection,  which  could  result  In  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Reduce  the  maximum  deflection  of  the 
elevator  nose-down  trim  to  a  1-degree  to  3- 
degree  range  in  accordance  with  the 
INSTRUCTIONS  section  of  Mitsubishi 
Service  Bulletin  No.  079/27-010.  dated 
August  28, 1992. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport  Road, 
Mid-Continent  Airport.  Wichita.  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Mitsubishi 


Service  Bulletin  No.  079/27-010,  dated 
August  28. 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a}  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Mitsubishi  Heavy  Industries. 
Ltd.,  Nagoya  Aerospace  Systems,  10,  Oyecho. 
Minato-Ku,  Nagoya,  Japan;  or  the  Beech 
Aircraft  Corporation,  9709  East  Central, 
Wichita,  Kansas  67201.  Copies  may  be 
inspected  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  Gfy,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700, 
Washington,  DC 

(e)  This  amendment  (39-8543)  becomes 
effective  on  June  1, 1993. 

Issued  in  Kansas  Cty,  Missouri,  on  April 
12. 1993. 

Gerald  W.  Pierce, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc  93-8926  Filed  4-20-93;  8  45  amj 
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DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMErrr  OF  THE  irJTERIOR 

Office  of  Territorial  and  Intematiorial 
Affair* 

15  CFR  Pari  303 
Docket  No.  92122S-303a 
RIN  0625-AA06 

Limit  on  Duty-Fre«  Insular  Watches  in 
Calendar  Year  1993 

AGENCIES:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 
ACTION:  Final  rule. 


SUMMARY:  This  action  amends  the 
regulations  which  govern  duty- 
exemption  allocations  and  duty- 
refunded  entitlements  for  watch 
producers  in  the  United  States'  insular 
possessions  (the  Virgin  Islands,  Guam, 
and  American  Samoa)  and  the  Northern 
Mariana  Islands.  The  amendment 
establishes  the  total  quantity  and 
territorial  shares  of  duty-exemption  for 
1993  and  eliminates  two  provisions. 
EFFECTIVE  DATE:  April  21.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-1660. 
SUPPLEMENTARY  INFORMATION:  The 
insular  possessions'  watch  industry 
provision  in  section  110  of  Public  Law 
No.  97-446  (96  Stat.  2331)  (1983)  (19 
U.S.C.  1202.  note)  requires  the  Secretary 
of  Commerce  and  the  Secretary  of  the 
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Interior,  acting  jointly,  to  establish  a 
limit  on  the  quantity  of  watches  and 
watdi  movements  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands.  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  Regulations  on  the 
establishment  of  these  quantities  and 
shares  are  contained  in  §§  303.3  and 
303.4  of  title  15,  Code  of  Federal 
Regulations  (15  CFR  303.3  and  303.4). 
Section  303.6(h)  gives  the  Secretaries 
authority  to  make  the  changes  in 
§303.14. 

We  published  these  revisions  in 
proposed  form  on  January  19,  1993  (58 
FR  4947)  and  invited  comments.  We 
received  no  comments. 

These  Departments  establish  for 
calendar  year  1993  a  total  quantity  and 
respective  territorial  shares  as  shown  in 
the  following  table: 

Virgin  Islands 4.080.000 

Guam  500,000 

Atnarican  Samoa  500,000 

Northern  Mariana  Islands  500.000 

Total  5.580.000 

Under  the  Administrative  Procedure 
Act.  5  U.S.C.  553(d)(1),  the  effective 
date  of  this  rule  need  not  be  delayed  for 
30  days  because  this  rule  relieves  the 
following  restrictions.  This  action 
eliminates  the  minimum  average  wage 
input  p>er  watch  and  watch  movement 
as  a  condition  for  duty-free  treatment. 
This  action  also  eliminates  the 
requirement  for  complete  assembly  in 
the  territory  of  the  setting  mechanism 
and  train  assemblies  for  a  watch  to 
qualify  for  duty-free  treatment  as  long  as 
the  watch  is  in  compliance  with  U.S. 
Customs  Service's  assembly 
requirements  published  June  2,  1980  (45 
CFR  37328). 

Classificatioa 

Executive  Order  12291.  In  accordance 
with  Executive  Order  12291  (46  FR 
13193.  February  19,  1991).  the 
Departments  of  Commerce  and  the 
Interior  have  determined  that  this  rule 
does  not  constitute  a  "major  rule"  as 
defmed  by  section  1(b)  of  the  Order.  It 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increaae  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  final  rule  does  not  contain 
policies  with  Federalism  implications 
sufHcient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  section 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $10  million  per 
year. 

Paperworic  Reduction  Act.  This 
rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980,  44 
U.S.C  3501  et  seq.,  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0625-0040  and  0625-0134.  The 
amendments  will  not  increase  the 
information  burden  on  the  public. 

List  ofSubiects  in  15  CFR  Pari  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands.  Reporting  and  recordkeeping 
requirem.ents.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we  are 
amending  title  15.  chapter  III,  part  303 
as  follows: 

PART  30a— {AMENDED) 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L  97-446,  96  Stat.  2329, 
2331  (19  U.S.C  1202  note):  Pub.  L  94-241. 
90  Stat  263  (48  IJ.S.C  1681.  note). 

§303.10    {Amended] 

2.  Section  303.10(c)  is  removed  and 
section  303.10(d)  is  redesignated  section 
303.10(c). 

§303.14    [Ammded] 

3.  Section  303.14(b)(2)  is  amended  by 
removing  the  last  sentence. 

4.  Section  303.14(b)(4)  is  removed. 


5.  Section  303.14(d)(1)  is  amended  by 
adding  "Guam,"  before  "American 
Samoa". 

6.  Section  303.14(d)(2)  is  removed. 

7.  Section  303.14(d)(3)  is  redesignated 
§  303.14(d)(2)  and  is  amended  by 
removing  "200,000  units"  and  adding 
"the  unused  portion"  in  its  place. 

8.  Section  303.14(e)  is  amended  by 
removing  "4,200,000"  and  adding 
"4.080,000"  in  its  place  and  by 
removing  "1,000,000"  and  adding 
"500,000"  in  its  place. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Adm  in  istra  tion . 

Ruth  G.  Van  Cleve. 

Acting  Assistant  Secretary  for  Territorial  and 

International  Affairs. 

IFR  Doc.  93-9212  Filed  4-20-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200, 228,  229,  232  artd 
240 

(Release  Nos.  33-6992;  34-32157;  35- 
25797;  39-2306;  IC-19409] 

RIN  323S-AC48 

Rulemaking  for  EDGAR  System; 
Correction 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Correction  to  interim  rules. 

SUMMARY:  This  document  contains 
corrections  to  the  interim  rules  that 
were  published  Thursday.  March  18, 
1993  (58  FR  14628).  Those  rules  relate 
to  the  implementation  of  the  Electronic 
Data  Gathering,  Analysis  and  Retrieval 
("EDGAR")  system. 
EFFECTIVE  DATES:  These  rules  are 
effective  April  26, 1993,  except 
§  229.601(c),  relating  to  the  Financial 
Data  Schedule,  which  will  be  effective 
on  November  1,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge,  Office  of  Disclosure 
Policy,  Division  of  Corporation  Finance 
at  (202)  272-2589. 

SUPPt-EMENTARY  tttFORMATION: 

Background 

The  interim  rules  that  are  the  subject 
of  these  corrections  become  effective  on 
April  26,  1993  and  implement 
mandated  electronic  filing  on  the 
EDGAR  system  for  registrants  whose 
filings  are  processed  by  the  Divisions  of 
Corporation  Finance  and  Investment 
Management  and  for  those  making 
filings  with  respect  to  such  registrants. 
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Development  and  implementation  of  the 
EDGAR  system  was  effected  pursuant  to 
section  35A  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78//). 

Need  for  Corrections 

This  action  is  necessary  to  correct 
several  minor  errors  found  in  the  text  of 
the  regulations  as  published  on  March 
18.» 

Correction  of  Publication 

Accordingly,  the  publication  on 
March  18. 1993  of  the  interim  rules, 
which  were  the  subject  of  FR  Doc.  93- 
4805,  is  corrected  as  follows: 

$200.30-1     [Corrected] 

1.  On  page  14659.  second  column,  in 
the  9th  line  of  paragraph  (k)  of  §  200.30- 
1,  the  reference  "12(b)"  is  corrected  to 
read  "13(b)"  and  the  citation 

"§  232.12(b)"  is  corrected  to  read 
"§  232.13(b)". 

1228.601    (Corrected] 

2.  On  page  14660,  third  column,  in 
the  10th  hne  of  Instruction  3  to  Item 
601(8}  of  Regulation  S-B  (§  228.601(a)), 
the  citation  "§  232.101"  is  corrected  to 
read  "§232.201". 

S  228.601     [Corrected] 

3.  On  page  14661,  top  of  page  in  the 
Exhibit  Table  to  Regulation  S-B  Item 
601  (§  228.601),  the  reference  "S-6"  in 
the  second  line  of  the  footnote  to  the 
Exhibit  Table  designated  "•   *  ""is 
corrected  to  read  "S-3", 


S  229.601    [Corrected] 

4.  On  page  14666.  second  column, 
paragraph  (c)(l)(i)  of  Item  601  of 
Regulation  S-K  (§  229.601  (c)(l)(i))  is 
corrected  by  adding  the  word 
"information"  between  the  word 
"financial"  at  the  end  of  the  7th  line  of 
paragraph  (c)(l)(i)  and  the  word 
"specified"  at  the  beginning  of  the  8th 
line  of  paragraph  (c)(l)(i). 

§232.12    [Corrected] 

5.  On  page  14671.  second  column,  the 
word  "Act"  in  the  10th  line  of 
paragraph  (a)  of  §  232.12  is  corrected  to 
read  "Acts". 

§232.306    [Corrected] 

6.  On  page  14675.  first  column,  4th 
line  from  the  top  of  the  page,  the  note 
to  paragraph  (a)  of  §  232.306  is  corrected 
by  removing  the  word  "the". 

§232.501    [Corrected] 

7.  On  page  14676.  first  column,  the 
reference  "12(a)"  in  the  second  to  the 


last  line  of  paragraph  (b)(2)  of  §  232.501 
is  corrected  to  read  "13(a)".  and  the 
citation  "§  232.12(a)"  in  the  last  line  of 
paragraph  (b)(2)  of  §  232.501  is 
corrected  to  read  "§  232.13(a)". 

§240.12b-25    [Corrected] 

8.  On  page  14683.  first  column,  the 
reference  "13(c)"  in  the  second  to  the 
last  line  of  paragraph  (g)  of  §240. 12b- 
25  is  corrected  to  read  "13(b)",  and  the 
citation  "§  232.13(c)"  in  the  last  line  of 
paragraph  (g)  of  §  232.501  is  corrected  to 
read  "§  232.13(b)". 

Dated:  April  15. 1993. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-9303  Filed  4-20-93;  8.45  am) 

BiujNG  cooe  W1fr-01-P 


'  For  a  correction  by  the  Federal  Regigter  of  Rule 
310  of  Regulation  S-T  (17  CFR  232.310).  see  the 
Correclionj  leclion  elsewhere  in  this  issue  of  the 
Federal  RnMar. 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 
[T.D.  93-28] 

Removal  of  Reedville  and  Cape 
Charles  City  as  Ports  of  Entry 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTJON:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  by  removing  Cape 
Charles  City  and  Reedville,  both  in 
Virginia,  from  the  list  of  ports  of  entry. 
Customs  has  reviewed  the  history  of 
activity  at  these  ports,  and  determined 
that  its  resources  could  be  better 
utilized  if  these  ports  in  the  Norfolk 
District  were  removed  from  the  list  of 
ports  of  entry. 

DATES:  May  21.1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Jones.  Office  of  Workforce 

Effectiveness.  Office  of  Inspection  and 

Control.  U.S.  Customs  Service  (202) 

927-0456. 

SUPPl^MENTARY  INFORMATION: 

Background 

The  Customs  Service,  in  its 
continuing  attempt  to  more  efficiently 
manage  its  personnel,  facilities  and 
resources,  as  well  as  improve  the  service 
it  provides  the  public,  regularly  reviews 
activity  levels  at  its  ports  of  entry  and 
other  locations.  It  then  attempts  to 
allocate  its  limited  available  resources 
and  employees  where  they  can  best 
manage  the  workload.  Customs  has 
recently  completed  a  survey  of  activity 
within  the  Norfolk  District  which  has 
shown  that  the  ports  of  entry  of 
Reedville.  Virginia  and  Cape  Charles 


City,  Virginia  have  not  had  any 
merchandise  imported  or  exported  from 
them  for  several  years.  Because  there  is 
no  vessel  activity  at  these  ports,  there  is 
no  need  for  Customs  officials  to  be 
available.  Similarly,  there  is  no 
projected  commercial  activity  which 
would  create  a  need  for  Customs 
services  at  these  ports.  Accordingly. 
Customs  is  removing  these  locations 
from  the  listing  of  ports  of  entry  in 
§  101.3(b)  of  the  Customs  Regulations 
(19  CFR  101.3(b)). 

Pursuant  to  the  requirements  of  19 
U.S.C.  2075.  Customs  notified  the 
Senate  Finance  Committee  and  the 
Ways  and  Means  Committee  of  the 
House  of  Representatives  of  this 
proposed  action  in  June  1991.  No 
,    objection  to  the  proposed  closures  was 
received  from  Congress  during  the 
prescribed  six-month  waiting  period. 
On  September  16.  1992.  Customs 
published  a  Notice  of  Proposed 
Rulemaking  in  which  it  announced  the 
proposed  closure  of  these  ports  to  the 
public  and  invited  public  comment  on 
the  proposal.  No  replies  were  received 
in  response  to  the  Notice.  ' 

Because  there  has  been  no  Customs 
activity  at  either  location  for  many 
years,  it  is  not  anticipated  that  this 
change  will  have  any  adverse  financial 
impact  on  either  the  agency  or  the 
community. 

Accordingly,  because  Customs  has 
received  no  comments  in  response  to 
the  Notice,  it  is  issuing  the  amendment 
as  published. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

Although  this  document  was  issued 
with  notice  for  public  comment,  it  is  not 
subject  to  the  notice  and  public 
procedure  requirements  of  5  U.S.C.  553 
because  it  relates  to  agency  management 
and  organization.  Accordingly,  this 
document  is  not  subject  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
document  relates  to  agency  organization 
and  management,  it  is  not  subject  to 
E.O.  12291. 

Drafting  Information 

The  principal  author  of  this  document 
was  Peter  T.  Lynch.  Regulations  Branch. 
Office  of  Regulations  and  Rulings,  U.S. 
Customs  Service.  However,  personnel 
from  other  offices  participated  in  its 
development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection, 
Exports,  Imports,  Organization  and 
function  (Government  agencies). 
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AmendiiMBt  to  the  RegolatiMU 

Accordingly,  part  101  of  the  Customs 
Regulations  (19  CFR  part  101)  is 
amended  as  set  forth  below: 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authorily:  5  U.S.C  301, 19  U.S.C  2. 66, 
1202  (Genoral  Note  8.  Hannonized  Tariff 
Schedule  of  the  United  States),  1623, 1624. 
unless  otherwise  noted. 

§101.3    [AiMndMil 

2.  The  list  of  Customs  regions, 
districts  and  ports  of  entry  in  §  101.3(b) 
is  amended  by  removing  "Cape  Charles 
City,  Va."  and  "Reedville,  Va."  from  the 
column  headed  "Ports  of  entry" 
opposite  the  Norfolk,  Va.  District  in  the 
Southeast  Region. 

h4ichael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  April  1. 1993. 
)oha  P.  Siapeoo. 

Deputy  Assistant  Secretary  of  the  Treasury 
[FR  Doc  93-9231  Filed  4-20-93;  8:45  am] 

BILU»M3  CODE  4«a<M»-M 


19  CFR  Part  101 
[Ti).  93-29] 

Customs  Field  Organization; 
Boundaries  of  Washington  and  Norfolk 
Districts 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  changes  the 
Held  organization  of  the  Customs 
Service  by  realigning  the  Washington 
District  to  include  Frederick,  Clarke, 
and  Prince  William  Counties,  Virginia, 
thereby  removing  these  counties  from 
the  Norfolk  District.  This  will  permit  the 
airport  at  Winchester,  Virginia,  and  the 
airport  and  a  number  of  Customs 
bonded  warehouses  at  Manassas, 
Virginia,  to  be  served  by  Customs 
personnel  in  the  Washington  District, 
who  are  more  closely  situated  to  such 
facilities  than  are  Customs  personnel  in 
the  Norfolk  District. 
EFFECTIVE  DATE:  May  21.  1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  Jones.  Office  of  Workforce 
Effectiveness  and  Development.  Office 
of  Inspection  and  Control.  (202)  927- 
0456. 

SUPPLEMENTARY  INFORMATION: 

Backgrouod 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 


personnel,  facilities  and  resources,  and 
to  provide  better  service  to  carriers, 
importers  and  the  public.  Customs 
published  a  document  in  the  Federal 
Register  on  July  17, 1992  (57  FR  31677) 
which  proposed  to  redefine  the 
boundaries  of  the  Washington  and 
Norfolk  Districts.  Specifically.  Customs 
proposed  to  revise  the  Washington 
District  to  include  Frederick,  Clarke  and 
Prince  William  Counties,  Virginia, 
thereby  removing  them  from  the  Norfolk 
District.  This  would  essentially 
establish  a  corridor  in  the  Northern 
Virginia  area  falling  witliin  the 
boundaries  of  the  Washington  District. 

Customs  proposed  this  realignment  in 
order  to  enable  personnel  from  the 
Washington  District  (particularly  Dulles 
Airport)  to  service  the  airport  at 
Winchester,  Virginia.  At  present,  any 
aircraft  clearances  required  at  the 
Winchester  Airport  are  being  handled 
by  an  inspector  from  the  Port  of 
Richmond,  Virginia  (Norfolk  District). 
This,  however,  is  not  in  Customs  best 
interests  inasmuch  as  it  takes 
approximately  two  hours  to  travel  from 
Richmond  to  Winchester,  but 
considerably  less  from  Dulles. 
Furthermore,  there  is  an  airport,  as  well 
as  a  number  of  Customs  bonded 
warehouses,  in  Manassas,  Virginia, 
which  could  more  effectively  be  served 
by  personnel  from  Dulles  Airport  or  the 
Port  of  Alexandria  which  is  also  in  the 
Washington  District.  Notably,  other 
operational  services  in  any  of  the 
affected  locations  would  not  be 
materially  compromised  or  impaired 
under  this  realignment. 

Thirteen  comments,  all  favoring 
adoption  of  the  proposal,  were  received 
from  the  public  during  the  proposed 
rulemaking  comment  period,  several  of 
these  additionally  requesting  that 
various  other  areas  be  included  as  well 
in  the  Washington  District,  which  was 
outside  the  purview  of  the  proposal. 
Accordingly,  for  the  present.  Customs 
has  determined  to  adopt  the  rule 
without  modification. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

Because  this  document  relates  to 
agency  organization  and  management,  it 
is  not  subject  to  E.O.  12291.  Also,  for 
the  same  reason,  although  Customs 
solicited  public  comments,  no  notice  of 
proposed  rulemaking  was  required 
under  5  U.S.C.  553(a)(2).  Accordingly, 
this  document  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Drafiiag  Information 

The  principal  author  of  this  document 
was  Russell  Berger.  Regulations  and 


Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendment 

Part  101,  Customs  Regulations  (19 
CFR  part  101),  is  amended  as  set  forth 
below. 

PART  101 -GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  2,  66. 

1202  (General  Note  8.  Hannonized  Tariff 
Schedules  of  the  United  States),  1623, 1624. 

§101.3    [Amended] 

2.  The  list  of  Customs  regions, 
districts  and  ports  of  entry  in  §  101.3(b) 
is  amended  in  the  following  manner 

a.  In  the  Southeast  Region  under  the 
column  headed  "Area"  directly 
opposite  "Washington,  DC",  the 
description  is  revised  to  read  as  follows: 
"The  District  of  Columbia,  the  counties 
of  Montgomery  and  Prince  George's  in 
the  State  of  Maryland,  the  counties  of 
Loudoun,  Fairfax.  Arlington,  Frederick. 
Clarke,  and  Prince  William,  and  the  city 
of  Alexandria  in  the  State  of  Virginia, 
including  any  independent  cities  and 
towns  within  such  boundaries  of  such- 
counties." 

b.  In  the  Southeast  Region  under  the 
column  headed  "Area"  directly 
opposite  "Norfolk,  Va.",  the  description 
is  revised  to  read  as  follows:  "The  State 
of  Virginia,  except  the  counties  of 
Loudoun,  Fairfax,  Arlington,  Frederick. 
Clarke,  and  Prince  William,  and  the  city 
of  Alexandria,  including  any 
independent  cities  and  towns  within  the 
boundaries  of  such  counties,  and  the 
State  of  West  Virginia." 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs. 

Approved:  April  2, 1993. 
John  P.  Simpson, 

Deputy  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  93-9232  Filed  4-20-93;  8:45  ami 

BILUNG  CODE  4a30-a>-M 


rr.D.  93-30J 

19  CFR  Part  101 

Extension  of  Port  Limits  of  Morgan 
City,  LA 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Final  rule. 
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SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  the 
field  organization  of  Customs  by 
extending  the  geographical  limits  of  the 
port  of  entry  of  Morgan  Qty.  Louisiana. 
The  change  is  being  made  as  part  of 
Customs  continuing  program  to  obtain 
more  efficient  use  of  its  jwrsonnel. 
facilities,  and  resources  and  to  provide 
better  service  to  carriers,  importers,  and 
the  general  public. 
EFFECTIVE  DATE:  May  21,  1993. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Bob  Jonas,  Office  of  Inspection  and 
Control  (202-927-0456). 

SUPPLEMENTARY  WFORMATKM*: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
Customs  published  a  notice  in  the 
Federal  Register  on  June  16, 1992  (57 
FR  26806)  proposing  to  amend  §§  101.3 
and  101.4.  Customs  Regulations  (19  CFR 
101.3  and  101.4).  by  extending  the 
geographical  limits  of  the  port  of  entry 
of  Morgan  Qty.  Louisiana.  In  the  list  of 
Customs  regions,  districts,  and  ports  of 
entry  set  forth  in  §  101.3(b),  Morgan  City 
is  listed  as  a  port  of  entry  in  the  New 
Orleans,  Louisiana.  Customs  District 
within  the  South  Central  Region. 

A  total  of  40  comments  were  received 
in  response  to  the  notice.  Among  those 
40  commenters.  ncMie  expressed 
opposition  to  the  proposed  expanded 
port  limits,  30  affirmatively  supported 
the  expansion,  and  36  (including  many 
in  favor  of  the  expansion)  expressed 
reservations  regarding  the  consequential 
move  of  the  office  of  the  Fort  Director 
ft^m  Morgan  City  to  Galliano  which 
would  fall  within  the  expanded  port 
limits.  In  addition.  Customs  received 
other  correspondence  suggesting  that 
the  proposed  port  limits  be  further 
expanded  to  include  Lafayette  Parish 

Notwithstanding  the  move  of  the 
office  of  the  Port  Director  to  Galliano, 
which  Customs  considers  to  be  an 
operational  necessity,  Morgan  City  will 
continue  to  be  staffed  by  Customs  at  a 
level  consistent  with  the  workload  at 
that  location.  Moreover,  since  the 
suggestion  to  include  Lafayette  Parish 
within  the  expanded  port  limits  was  not 
a  part  of  the  proposal  published  for 
public  comment.  Customs  believes  that 
such  action  is  inappropriate  for  this 
final  rule  document  and  thus  should  be 
handled  under  separate  public  notice 
and  comment  procedures. 

Based  oa  the  above.  Customs  believes 
that  the  proposed  port  limits  should  be 
adopted  as  set  forth  in  the  notice.  The 


list  of  Customs  regions,  districts,  and 
ports  of  entry  set  forth  in  §  101.3(b), 
Customs  Regulations,  and  the  list  of 
Customs  stations  set  forth  in  §  101.4(c), 
Customs  Regulations,  are  amended 
accordingly. 

Limits  of  Port  of  Entry 

The  geographical  limits  of  the  port  of 
entry  of  Morgan  City  are  as  follows: 

In  tha  State  of  Louisiana:  All  of  the 
territory  within  the  Parishes  of  n>eria,  St. 
Mary,  Terrebonne,  and  Lafourche;  that 
portion  of  the  right-of-way  pertaining  to  State 
Highway  1  extending  in  a  northeasterly 
direction  from  the  Lafourche  Parish  and 
Jefferson  Parish  boundary  line  to  the 
corporate  limits  of  the  town  of  Grand  Isle; 
and  the  corporate  limits  of  the  town  of  Grand 
Isle. 

Authority 

This  diange  is  made  under  the 
authority  of  5  U.S.C.  301  and  19  U.S.C. 
2,  66  and  1624. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

Although  Customs  solicited  public 
comments,  no  notice  of  proposed 
rulemaking  was  required  pursuant  to  5 
U.S.C  553  because  this  matter  relates  to 
agency  management  and  organization, 
and  for  this  reason  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  In  addition, because  this 
document  relates  to  agency  management 
and  organization,  it  is  not  subject  to  E  O 
12291. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  101 

Customs  duties  and  inspection. 
Exports,  Imports,  Organization  and 
functions  (Government  agencies). 

Amendments  to  the  Regulations 

Part  101,  Customs  Regulations  (19 
CFR  part  101),  is  amended  as  set  forth 
below: 

PART  101— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C  2.  66, 
1202  (General  Note  8,  Hannonized  Tariff 
Schedule  of  the  United  SUtes),  1623,  1624. 

S101J    (AmendMq 

2.  The  list  of  Customs  regions, 
districts,  and  ports  of  entry  in  S  101.3(b), 
is  amended  by  removing  the  reference 


"T.D.  84-126"  and  adding,  in  its  place, 
"T.D.  93-30"  following  Morgan  City  in 
the  colunrn  headed  "Ports  of  witry"  in 
the  New  Orleans,  Louisiana,  District  of 
the  South  Central  Region. 

1101.4    [AnModMf] 

3.  The  list  of  Customs  stations  in 
§  101.4(c)  is  amended  by  removing 
"New  Orleans,  La."  in  the  column 
headed  "District",  by  removing 
"Galliano,  La."  and  "Houma,  La."  in  the 
column  headed  "Customs  stations", 
and,  in  the  column  headed  "Port  of 
entry  having  supervision",  by  removing 
"Morgan  City"  opposite  each  of  the 
latter  listings. 
Michael  H.  Lane, 
Acting  Commissioner  of  Customs. 
Approved:  April  2, 1993. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  93-9233  Filed  4-20-93;  8:45  am) 

BtLLMQ  COOC  WSO-OS-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[AD-FRL-4507-21 
RIN  2060-AA61 

National  Ambient  Air  Quality 
Secondary  Standard  for  Sulfur  Oxides 
(Sulfur  Dioxide)— Final  Decision 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  decision. 


SUMMARY:  In  1971,  the  EPA  promulgated 
primary  and  secondary  national  ambient 
air  quality  standards  (NAAQS)  for  sulfur 
oxides  (SOJ  (measured  as  sulfur 
dioxide  (SO2)).  The  primary  standards 
were  set  at  365  micrograms  per  cubic 
meter  (ng/m^)  (0.14  parts  per  million 
(ppm)),  averaged  over  a  24-hour  period 
and  not  to  be  exceeded  more  than  once 
per  year,  and  80  ^lg/m'  (0.03  ppm) 
annual  arithmetic  mean.  The  current 
secondary  standard  was  set  at  1,300  pg/ 
m'  (0.5  ppm)  averaged  over  a  period  of 
3  hours  and  not  to  be  exceeded  more 
than  once  per  year.  In  accordance  with 
sections  108  and  109  of  the  Clean  Air 
Act  (Act),  the  EPA  reviewed  and  revised 
the  health  and  welfare  criteria  upon 
which  these  primary  and  secondary  SO2 
standards  were  based. 

On  April  26,  1988,  the  EPA 
announced  its  proposed  decision  not  to 
•revise  these  standards  based  on  its 
review  of  the  revised  air  quality  criteria. 

This  action  announces  the  EPA's  final 
decision  under  section  109(d)(1)  of  the 
Act  that  revision  of  the  secondary 
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standard  is  not  appropriate  at  this  time. 
When  the  EPA  completes  action  on  the 
primary  standards  portion  of  the  1988 
proposal,  it  will  decide  whether  to 
adopt  minor  technical  changes 
discussed  in  the  1988  proposal 
(restating  the  level  of  the  standards  in 
terms  of  ppm  rather  than  ng/m^,  adding 
explicit  rounding  conventions,  and 
specifying  data  completeness  and 
handling  conventions).  At  that  time,  the 
EPA  will  also  make  Hnal  determinations 
regarding  alternative  averaging 
conventions  discu.ssed  in  the  1988 
proposal,  proposed  revisions  to  the 
significant  harm  levels  and  associated 
episode  contingency  plan  guidance,  and 
proposed  revisions  to  certain 
monitoring  and  reporting  requirements. 
EFFECTIVE  DATE:  This  action  is  effective 
May  21,  1993. 

ADDRESSES:  A  docket  containing 
information  relating  to  the  EPA's  review 
of  the  SO2  secondary  standard  (Docket 
No.  A-84-25)  is  available  for  public 
inspection  in  the  Central  Docket  Section 
of  the  U.S.  Environmental  Protection 
Agency,  South  Conference  Center,  room 
4.  401  M  Street,  SW.,  Washington,  DC. 
The  docket  may  be  inspected  between  8 
a.m.  and  3  p.m.  on  weekdays,  and  a 
reasonable  fee  may  be  charged  for 
copying.  For  the  availability  of  related 
information,  see  SUPPI^MENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  H.  Haines,  Air  Quality 
Management  Division  (MI>-12),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  NC  27711. 
telephone  (919)  541-5533. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Related  Information 

The  revised  criteria  document,  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (three  volumes.  EPA- 
600/8-«2-O29aF-cF.  December  1982: 
Volume  1.  NTIS  #  PB-84-120401,  $25.95 
paper  copy  and  $6.95  microfiche; 
Volume  II.  NTIS  »  PB-84-120419. 
$50.95  paper  copy  and  $6.95 
microfiche;  Volume  III.  NTIS  #  PB-84- 
120427.  $50.95  paper  copy  and  $14.50 
microfiche);  the  criteria  document 
addendum,  Second  Addendum  to  Air 
Quality  Criteria  for  Particulate  Matter 
and  Sulfur  Oxides  (1982):  Assessment  of 
Newly  Available  Health  Effects 
Information  (EPA/600/8-86-020-F. 
NTIS  #  PB-87-176574.  $25.95  paper 
copy  and  $6.95  microfiche);  the  1982 
staff  paper,  Review  of  the  National 
Ambient  Air  Quality  Standards  for 
Sulfur  Oxides:  Assessment  of  Scientific 
and  Technical  Information-OAQPS  Staff 
Paper  (EPA-^50/5-82-007.  November 
1982;  NTIS  #  PB-84-102920.  $25.95 


paper  copy  and  $6.95  microfiche);  and 
the  staff  paper  addendum,  Review  of  the 
National  Ambient  Air  Quality  Standards 
for  Sulfur  Oxides:  Updated  Assessment 
of  Scientific  and  Technical  Information 
(EPA-450/05-86~013,  December  1986; 
NTIS  #  PB-87-200259,  $14.95  paper 
copy  and  $6.95  microfiche)  are  available 
from:  U.S.  Department  of  Commerce, 
National  Technical  Information  Service, 
5285  Port  Royal  Rocd,  Springfield, 
Virginia  22161.  (Add  $3.00  handling 
charge  per  order.)  A  limited  number  of 
copies  of  other  documents  generated  in 
connection  with  this  standard  review, 
such  as  the  control  techniques 
document,  can  be  obtained  from:  U.S. 
Environmental  Protection  Agency 
Library  (MD-35).  Research  Tiiangle 
Park.  NC  27711.  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  in  the  EPA 
docket  identified  in  ADDRESSES. 

The  contents  of  this  action  are  listed 
in  the  following  outline: 

I.  Background 

A.  Legislative  Requirements  Affecting  This 
Rule 

1.  Secondary  Standards 

2.  Related  Control  Requirements 

B.  Sulfur  Oxides  and  Existing  Secondary 
Standard  for  SO2 

C.  Development  of  Revised  Air  Quality 
Criteria  for  Sulfur  Oxides  and  Review  of 
the  Standards:  Development  of  the  Staff 
Paper 

D.  Rulemaking  Docket 

II.  Summary  of  1988  Proposal  Not  To  Revise 

the  Current  Standards 

III.  Post-Proposal  Developments 

A.  Opportunities  for  Public  Comment 

B.  Legislative  Activity 
C  Litigation 

IV.  Summary  of  Public  Comments  on  the 

Secondary  Standard 

V.  Rationale  for  This  Decision 

A.  Basis  for  the  Current  Standard 

B.  Acidic  Depmsition  and  Related  SO} 
Welfare  Effects 

1.  Background 

2.  Legislative  Initiative 

3.  Congressional  Consideration 

4.  Possible  Need  for  Further  Action 

5.  This  Final  Decision 

C-  Other  Proposed  Changes 

VI.  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

B.  Impact  on  Reporting  Requirements 

C.  Impact  on  Small  Entities 

VII.  Other  Reviews 
References 

I.  Background 

A.  Legislative  Hequirements  Affecting 
This  Rule 

1.  Secondary  Standards 

Two  sections  of  the  Act  govern  the 
establishment  and  revision  of  secondary 
NAAQS.  Section  108  (42  U.S.C.  7408) 
directs  the  Administrator  to  identify 
pollutants  which  may  reasonably  be 


anticipated  to  endanger  public  health  or 
welfare  and  to  issue  air  quality  criteria 
for  them.  These  air  quality  criteria  are 
to  reflect  the  latest  scientific  knowledge 
useful  in  indicating  the  kind  and  extent 
of  all  identifiable  effects  on  public 
health  or  welfare  which  may  be 
expected  from  the  presence  of  a 
pollutant  in  the  ambient  air. 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "secondary"  NAAQS  for 
pollutants  identified  under  section  108. 
A  secondary  standard,  as  defined  in 
section  109(b)(2),  must  specify  a  level  of 
air  quality  the  attainment  and 
maintenance  of  which,  in  the  judgment 
of  the  Administrator,  based  on  the 
criteria,  is  requisite  to  protect  the  public 
welfare  from  any  known  or  anticipated 
adverse  effects  associated  with  the 
presence  of  the  pollutant  in  the  ambient 
air.  Welfare  effects  are  defined  in 
section  302(h)  (42  U.S.C.  7602(h))  to 
include  effects  on  soils,  water,  crops, 
vegetation,  manmade  materials, 
animals,  wildlife,  weather,  visibility  and 
climate,  damage  to  and  deterioration  of 
property,  and  hazards  to  transportation, 
as  well  as  effects  on  economic  values 
and  on  personal  comfort  and  well-being. 

Section  109(d)  of  the  Act  (42  U.S.C. 
7409(d))  requires  periodic  review  and,  if 
appropriate,  revision  of  existing  criteria 
and  standards.  The  process  by  which 
the  EPA  has  reviewed  the  original 
criteria  and  the  secondary  standard  for 
SO,  under  section  109(d)  is  described  in 
a  later  section  of  this  notice. 

2.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  the 
EPA  has  established  them.  Under 
section  110  and  part  D  of  the  Act  (42 
U.S.C.  7410;  7472).  States  are  to  submit, 
for  EPA  approval.  State  implementation 
plans  (SIP's)  that  provide  for  the 
attainment  and  maintenance  of  such 
standards  through  control  programs 
directed  to  sources  of  the  pollutants 
involved.  The  States,  in  conjunction 
with  the  EPA,  also  administer  the 
prevention  of  significant  deterioration 
program  (42  U.S.C.  7470-7479)  and  the 
visibility  protection  program  (42  U.S.C. 
7491-7492)  for  these  and  other  air 
pollutants.  In  addition,  Federal 
programs  provide  for  nationwide 
reductions  in  emissions  of  air  pollutants 
through  the  Federal  motor  vehicle 
control  program  under  title  II  of  the  Act 
(42  U.S.C  7521-7574).  which  involves 
controls  for  automobile,  truck,  bus. 
motorcycle,  and  aircraft  emissions;  the 
new  source  performance  standards 
under  section  111  (42  U.S.C.  7411);  the 
national  emission  standards  for 
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hazardous  air  pollutants  under  section 
112  (42  U.S.C.  7412);  and  title  IV  of  the 
Clean  Air  Act  Amendments  of  1990  (42 
U.S.C.  7651-76510).  which  specifically 
provides  for  major  reductions  in  SO2 
emissions. 

B.  Sulfur  Oxides  and  Existing 
Secondary  Standard  For  SCh 

The  principal  focus  of  this  portion  of 
the  standard  review  is  on  the  welfare 
effects  of  SO2.  alone  and  in  combination 
with  other  pollutants.  CRher  SO,  vapors 
(e.g.,  sulfur  trioxide)  are  not  commonly 
found  in  the  atmosphere.  Information 
on  the  eH^ects  of  the  principal 
atmospheric  transformation  products  of 
SO2  (i.e.,  sulfuric  acid  and  sulfates)  was 
considered  in  the  review  of  the 
particulate  matter  standards  and 
addressed  in  the  revisions  to  these 
standards  promulgated  on  July  1,  1987 
(52  FR  24634);  acid  sulfate  aerosols 
were  examined  in  a  separate  issue  paper 
(ECAO.  1989). 

Sulfur  dioxide  is  a  rapidly  diffusing 
reactive  gas  that  is  very  soluble  in  water. 
It  is  emitted  principally  from 
combustion  or  processing  of  sulfur- 
containing  fossil  fuels  and  ores.  Sulfur 
dioxide  occurs  in  the  atmosphere  with 
a  variety  of  particles  and  other  ga.ses, 
and  undergoes  chemical  and  physical 
interactions  with  them  forming  sulfates 
and  other  transformation  products.  At 
elevated  concentrations,  SO2  can 
adversely  affect  vegetation,  materials, 
economic  values,  and  pyersonal  comfort 
and  well-being.  Sulfur  dioxide,  largely 
through  its  transformation  products, 
also  is  a  major  contributor  to  pollutants 
related  to  acidic  de|>osition  and 
visibility  degradation.  Annual  average 
SO2  levels  range  from  less  than  0.004 
ppm  in  remote  rural  sites  to  over  0.03 
ppm  in  the  most  jjolluted  urban 
industrial  areas.  The  highest  short-term 
values  are  found  in  the  vicinity  (<20 
km)  of  major  point  sources.  In  the 
absence  c^  adequate  controls,  maximum 
short-term  levels  at  such  sites  for  3-hour 
averages  can  reach  or  exceed  1.4  ppm. 
The  origins,  relevant  concentrations, 
and  potential  effects  of  SOj  are 
discussed  in  more  detail  in  the  staff 
paper  (U.S.  EPA.  1982a),  and  in  the 
revised  criteria  document  (U.S.  EPA. 
1982b). 

On  April  30. 1971.  the  EPA 
promulgated  secondary  NAAQS  for  SO2 
under  section  109  of  the  Act  (36  FR 
8186).  The  current  secondary  standard 
is  1,300  |ig/m'  (0.5  ppm),  averaged  over 
a  period  of  3  hours  and  not  to  be 
exceeded  more  than  once  per  year.  An 
annual  secondary  standard  was  revoked 
by  the  EPA  in  1973  after  court  remand 
(38  FR  25681,  September  14,  1973).  The 
scientiRc  and  tedmical  bases  for  the 


current  secondary  standard  are 
contained  in  llie  original  criteria 
document.  Air  Quality  Criteria  for 
Sulfur  Oxides  (U.S.  DHEVV.  1970)  and  a 
revised  chapter  on  vegetation  (U.S.  EPA. 
1973). 

Implementation  of  SO2  air  quality 
standards  by  the  States  and  the  EPA, 
together  with  fuel-use  shifts  and  siting 
decisions  motivated  by  changing 
economic  conditions,  has  resulted  in 
substantial  improvements  in  ground- 
level  air  quality  and  significant 
reductions  in  nationwide  emissions 
over  the  last  decade.  Where  sufficient 
trends  data  exist,  they  indicate  that 
annual  SO2  concentrations  decreased  by 
20  percent,  and  3-hour  concentrations 
decreased  by  27  percent  from  1982- 
1991.  This  pattern  is  consistent  with  a 
general  decrease  in  SO2  concentrations 
from  the  inception  of  the  1970  Act. 
Examination  of  the  trends  data  from 
those  areas  with  a  continuous 
monitoring  record  since  1982  reveals 
that  the  average  number  of  exceedances 
of  the  24-hour  NAAQS  or  the  3-hour 
NAAQS  have  both  dropped  98  percent. 
In  1991,  only  8  sites  in  the  Nation 
recorded  any  exceedances  of  either  the 
24-hour  or  3-hour  NAAQS.  The 
composite  annual  average  for  all  sites 
for  1991  was  0.0078  ppm.  Today,  SO2 
air  quality  is  generally  good  with 
respect  to  the  current  standards,  with 
only  a  small  fraction  (2  percent)  of  the 
Nation's  counties  designated  as 
nonattainmenl  for  SO2  (40  CFR  part  81). 
Moreover,  in  most  cases,  the 
nonattainment  designations  apply  only 
to  limited  geographical  areas  in  the 
immediate  vicinity  of  certain  major 
point  sources. 

C.  Development  of  Revised  Air  Quality 
Criteria  for  Sulfur  Oxides  and  Review  of 
the  Standards:  Development  of  the  Staff 
Paper. 

On  October  2.  1979,  the  EPA 
announced  it  was  revising  the  original 
criteria  document  for  SO,  concurrently 
with  that  for  particulate  matter  (PM)  to 
produce  a  combined  PM/SO,  criteria 
document  (44  FR  56731).  A  complete 
discussion  of  the  review  and  revision  of 
the  criteria  document  and  the 
developnr>ent  and  review  of  the  staff 
paper  is  presented,  together  with  the 
text  of  ail  Clean  Air  Scientific  Advisory 
Committee  (CASAC)  closure  letters,  in 
the  1988  proposal  (53  FR  14926).  A  brief 
summary  of  that  discussion  is  presented 
below. 

The  EPA  provided  a  number  of 
opportunities  for  review  and  comment 
on  the  revised  criteria  document  by 
organizations  and  individuals  outside 
the  Agency.  Three  drafts  of  the  revised 
criteria  document,  prepared  by  the 


EPA's  Environmental  Criteria  and 
Assessmwit  Office  (ECAO).  were  made 
available  for  external  review  (4.'>  FR 
24913;  46  FR  9746;  46  FR  53210).  The 
EPA  received  and  considered  numerous 
and  often  extensive  comments  on  each 
of  these  drafts,  and  the  CASAC  held 
three  public  meetings  (August  20-22. 
1980;  July  7-9.  1981;  November  16-18. 
1981)  to  review  successive  drafts  of  the 
document.  Transcripts  of  these  meetings 
were  placed  in  the  docket  for  the  criteria 
document  (ECAO  CD  79-1)  In  addition, 
five  public  workshops  were  held  at 
which  the  EPA.  its  consulting  authors 
and  reviewers,  and  other  scientifically 
and  technically  qualified  experts, 
discussed  the  various  chapters  of  the 
draft  document  and  suggested  ways  of 
resolving  outstanding  issues  (45  FR 
74047;  45  FR  76790;  45  FR  78224;  45  FR 
80350;  46  FR  1775).  The  comments 
received  were  considered  in  the 
preparation  of  the  final  document.  A 
CASAC  "closure"  memorandum 
indicating  the  Committee's  satisfaction 
with  the  final  draft  of  the  criteria 
document  and  outlining  key  issues  and 
recommendations  was  issued  in 
December  1981. 

Following  closure,  a  nunil>er  of 
scientific  articles  were  published,  or 
accepted  for  publication,  that  appeared 
to  be  of  sufficient  importance 
concerning  the  potential  health  effects 
of  SO2  to  necessitate  the  preparation  of 
an  addendum  to  the  criteria  document. 
Two  drafts  of  the  addendum  were 
reviewed  by  the  CASAC  and  members 
of  the  public  in  two  public  meetings 
(April  26-27,  1982;  August  30-31, 
1982).  and  transcripts  have  been  placed 
in  the  docket.  The  addendum  was 
included  as  Appendix  A  to  Volume  I  of 
the  criteria  document  (U.S.  EPA.  1982b) 
when  the  document  was  officially 
issued  on  March  20.  1984  with 
proposed  revisions  to  the  ambient  air 
quality  standards  for  PM  (49  FR  10408) 

As  part  of  this  process,  the  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  in  the  spring  of 
1982  prepared  the  first  draft  of  a  staff 
paper,  "Keview  of  the  Nationnl  Ambient 
Air  Quality  Standards  for  Sulfur  Oxides: 
Assessment  of  Scientific  and  Technical 
Information— OAQPS  Staff  Paper."  The 
first  draft  and  a  second  draft  of  the  staff 
paper  were  reviewed  at  the  CASAC 
meetings  on  April  26-27  (47  FR  16885). 
and  Aujgust  30-31.  1982  (47  FR  34855), 
respectively,  and  transcripts  of  these 
meetings  have  been  placed  in  the 
docket.  Numerous  written  and  oral 
comments  were  received  on  the  drafts 
from  the  CASAC.  representatives  of 
organizations,  individual  scientists,  and 
other  interested  members  of  the  public, 
and  some  revisions  these  comments 
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engendered  are  discussed  in  an  August 
5.  1982  letter  to  the  CASAC  (Padgett. 
1982),  as  well  as  in  the  executive 
summary  of  the  staff  paper.  The  EPA 
released  the  final  staff  paper  (U.S.  EPA, 
1982a),  upon  receipt  of  the  formal 
CASAC  closure  letter  in  August  1983 
(Goldstein,  1983),  accompanied  by  a 
minority  statement  by  one  member 
(Higgins,  1983). 

In  1984,  the  EPA  reviewed  the 
standards  in  light  of  the  above 
information  and  decided  not  to  propose 
any  revision  of  the  standards  at  that 
time. 

In  1986,  in  response  to  the 
publication  in  the  scientific  literature  of 
a  number  of  additional  studies  on  the 
health  effects  of  SO2  (as  well  as  some 
new  PM  studies),  the  ECAO  commenced 
preparation  of  a  second  addendum  to 
the  PM/SO,  criteria  document  (51  FR 
11058,  April  1,  1986).  An  external 
review  draft  was  made  available  for 
public  comment  (51  FR  24392)  and 
reviewed  by  the  CASAC  at  a  public 
meeting  on  October  15-16, 1986 
(transcript  in  public  docket  A-82-37). 
The  OAQPS  prepared  a  corresponding 
addendum  to  the  staff  paper  (51  FR 
24392),  an  external  review  draft  of 
which  was  issued  for  public  comment 
and  CASAC  review  during  the  same 
period.  The  CASAC  sent  the 
Administrator  closure  letters  on  the 
criteria  document  addendum,  dated 
December  15,  1986.  and  on  the  staff 
paper  addendum,  dated  February  19, 
1987  (copies  in  Docket  No.  A-84-25). 

D.  Rulemaking  Docket 

The  EPA  established  a  standard 
review  docket  (Docket  No.  A-79-28)  for 
the  SO,  NAAQS  in  July  1979. 
Subsequently,  the  EPA  established  a 
rulemaking  docket  (Docket  No.  A-84- 
25)  for  the  April  26, 1988  proposal  as 
required  by  section  307(d)  of  the  Act. 
The  standard  review  docket  and  a 
separate  docket  established  for  review  of 
the  criteria  document  (Docket  No. 
ECAO-CD-79-1)  have  been 
incorporated  into  the  rulemaking 
docket. 

II.  Summary  of  1988  Proposal  Not  To 
Revise  the  Current  Standards 

On  April  26, 1988  (53  FR  14926).  the 
EPA  announced  its  proposed  decision 
not  to  revise  the  existing  primary  and 
secondary  SO,  standards  (measured  as 
SO2).  In  reaching  the  provisional 
conclusion  that  the  current  standards 
provide  adequate  protection  against  the 
health  and  welfare  effects  associated 
with  SO2,  the  EPA  was  mindful  of 
uncertainties  in  the  available  evidence 
concerning  the  possible  need  for  a  new 
1-hour  standard  to  protect  against 


potential  short-term  health  effects  of 
SO2.  Therefore,  the  EPA  specifically 
requested  broad  public  comment  on  the 
alternative  of  revising  the  current 
standards  and  adding  a  new  1-hour 
primary  standard  of  0.4  ppm.  The  notice 
also  announced  that  if  a  1-hour  primary 
standard  was  adopted,  consideration 
would  be  given  to  replacing  the  current 
3-hour  secondary  standard  (1,300  Mg/m^ 
(0.5  ppm))  with  a  1-hour  secondary 
standard  set  equal  to  the  primary 
standard,  and  adopting  an  expected- 
exceedance  form  for  all  of  the  standards. 

The  EPA  also  concluded  in  the  April 
26, 1988  notice,  based  upon  the  then- 
current  scientific  understanding  of  the 
acidic  deposition  problem,  that  it  would 
not  be  appropriate,  at  that  time,  to 
propose  a  separate  secondary  SO, 
standard  to  provide  increased  protection 
against  the  acidic  deposition-related 
effects  of  SO,.  The  notice  added  that 
when  the  fundamental  scientific 
uncertainties  had  been  reduced  through 
ongoing  research  activities,  the  EPA 
would  draft  and  support  an  appropriate 
set  of  control  measures. 

The  EPA  also  proposed  minor 
technical  revisions  to  the  standards, 
including  restating  the  levels  for  the 
primary  and  secondary  standards  in 
terms  of  ppm  rather  than  Mg/m"*,  adding 
explicit  rounding  conventions,  and 
specifying  data  completeness  and 
handling  conventions.  The  EPA  also 
announced  its  intention  to  retain  the 
block  averaging  convention  for  the  24- 
hour,  annual,  and  3-hour  standards  and 
proposed  to  eliminate  any  future 
questions  in  this  regard  by  adding 
clarifying  language  to  40  CFR  50.4  and 
50.5.  Based  on  its  assessment  of  the  SO2 
health  effects  information,  the  EPA  also 
proposed  to  revise  the  significant  harm 
levels  for  SO2  and  the  associated 
example  air  pollution  episode  levels  (40 
CFR  Part  51).  Finally,  the  EPA  proposed 
some  minor  modifications  to  the 
ambient  air  quality  surveillance 
requirements  (40  CFR  part  58). 

The  April  26, 1988  notice  sets  forth  in 
detail  the  rationale  for  the  propcsals 
discussed  above  and  provides  other 
background  information. 

III.  Post-Proposal  Developments 

A.  Opportunities  for  Public  Comment 

Following  publication  of  the  proposal 
notice,  the  EPA  held  a  public  hearing  in 
Washington.  DC,  on  June  10,  1988  to 
receive  oral  or  written  comments  on  the 
proposals  summarized  above.  A 
transcript  of  the  meeting  has  been 
placed  in  the  public  docket  (Docket  No. 
A-84-25).  On  July  20, 1988,  the  EPA 
announced  an  extension  of  the  public 
comment  period  from  July  25,  1988  to 


September  23, 1988  (53  FR  27362).  The 
EPA  issued  a  second  notice  on 
September  21, 1988  (53  FR  36587)  to 
clarify  that  issues  concerning  block 
versus  running  averaging  conventions 
should  be  fully  aired  in  the  SO2 
rulemaking  initiated  by  the  April  26, 
1988  notice.  At  the  same  time,  the  EPA 
extended  the  comment  period  until 
November  22. 1988  to  provide  ample 
opportunity  for  the  public  to  comment. 

B.  Legislative  Activity 

In  July  1989,  the  President  sent 
legislative  proposals  for  amending  the 
Act  to  Congress.  This  initiative  included 
a  comprehensive  program  to  address  the 
acidic  deposition  problem.  After 
extensive  deliberation,  the  1990 
Amendments,  including  provisions  to 
reduce  annual  SO2  emissions  by  10 
million  tons,  were  passed  by  Congress 
and  signed  into  law  by  the  President  on 
November  15, 1990.  As  discussed  more 
hjlly  below,  title  IV  of  the  1990 
Amendments  was  developed 
specifically  to  address  the  acidic 
deposition  problem  and  will  have  an 
attendant  benefit  of  reducing  other  SO2- 
related  welfare  effects. 

C.  Litigation 

Prior  to  the  1988  proposal,  the 
Environmental  Defense  Fund  and  other 
plaintiffs  had  sued  the  EPA  under 
section  304  of  the  Act  to  compel  review 
and  revision  of  the  NAAQS  for  SO, 
under  section  109(d)(1)  of  the  Act, 
Environmental  Defense  Fund  v.  Beilly, 
No.  85  C.V.  9507  (S.D.N.Y.).  In  response 
to  a  decision  of  the  U.S.  Court  of 
Appeals  for  the  Second  Circuit  in  1989, 
Environmental  Defense  Fund  v. 
Thomas.  870  F.2d  892  (2d  Cir.  1989), 
the  EPA  and  the  plaintiffs  uhimately 
agreed  on  a  proposed  consent  decree  as 
an  alternative  to  further  litigation.  After 
an  opportunity  for  public  comment  on 
the  proposed  decree  under  section 
113(g)  of  the  Act,  the  U.S.  District  Court 
for  the  Southern  District  of  New  York 
entered  it  in  final  form  on  March  4, 
1993.  The  decree  requires  the  EPA  to 
take  final  action  by  April  15,  1993  on 
the  secondary  standard  portion  of  the 
pending  rulemaking. 

IV.  Summary  of  Public  Comments  on 
the  Secondary  Standard 

A  limited  number  of  comments  were 
received  on  the  1988  proposal  not  to 
revise  the  existing  secondary  NAAQS. 
Of  the  21  written  submissions,  10  were 
provided  by  individual  industrial 
concerns  or  industry  groups,  6  by  State, 
local,  and  Federal  government  agencies 
and  other  entities,  and  5  by 
environmental  and  public  interest 
groups.  A  summary  of  comments 


Federal  Register  /  Vol.  58.  No.  75  /  Wednesday.  April  21.  1993  /  Rules  and  Regulations 


21355 


received  and  the  EPA's  responses  has 
been  placed  in  Docket  No.  A-84-25. 

Most  commenters  either  agreed  with 
the  EPA's  1988  conclusion  that  the 
current  3-hour  standard  appeared  to  be 
both  necessary  and  adequate  to  protect 
against  damage  to  vegetation  from  short- 
term  SO2  peaks  near  major  point 
sources,  or  did  not  directly  address  the 
issue.  In  contrast,  the  comments  were 
sharply  divided  on  whether  the  existing 
standard  should  be  supplemented  by  a 
new  secondary  standard  to  provide 
increased  protection  against  acidic 
deposition  and  related  SO2  welfare 
effects.  Twelve  commenters  generally 
supported  the  EPA's  April  1988 
conclusion  that  based  upon  the  then- 
current  scientific  understanding  of  the 
acidic  deposition  phenomenon,  it 
would  be  premature  and  unwise  to 
prescribe  any  regulatory  program  at  that 
time.  The  other  nine  commenters  argued 
that  additional  protection,  beyond  that 
provided  by  the  existing  3-hour 
standard,  other  NAAQS,  and  other 
control  programs  under  the  Act.  was 
needed  to  protect  against  acidic 
deposition  and  related  SO2  welfare 
effects.  Several  commenters  argued  that 
an  acidic  deposition  standard  should  be 
adopted  to  provide  the  necessary 
protection.  Others  suggested  that  the 
adoption  of  a  1-hour  secondary  standard 
in  the  range  (0.2  to  0.5  ppm)  that  the 
staff  had  recommended  be  considered 
for  a  1-hour  primary  standard  would 
provide  adequate  protection. 

V.  Rationale  for  This  Decision 

A.  Basis  for  the  Current  Standard 

The  rationale  for  retaining  the  current 
3-hour  secondary  standard  was 
presented  in  some  detail  in  the  1988 
proposal  (53  FR  14930)  and  remains 
unchanged.  At  that  time,  the  EPA 
concluded  that  the  current  3-hour 
standard  appeared  to  be  both  necessary 
and  adequate  to  protect  against  damage 
to  vegetation  from  short-term  SO2  peaks 
near  major  point  sources.  The  EPA  also 
concluded  that  retaining  the  current  3- 
hour  standard  was  consistent  with 
scientific  data  assessed  in  the  criteria 
document  and  staff  paper  and  with  the 
advice  and  recommendations  of  the  staff 
and  the  CASAC. 

After  taking  into  account  the  public 
comments,  the  EPA  again  concludes, 
based  on  the  information  assessed  in  the 
criteria  document  and  staff  paper,  that 
the  current  secondary  standard  provides 
adequate  protection  against  effects 
associated  with  3-hour  SO2 
concentrations.  In  reaching  this 
decision,  the  EPA  recognizes  that  the 
body  of  scientific  information  on  the 
welfare  effects  of  SO2  has  increased 


since  completion  of  the  criteria 
document  and  staff  paper  that  serve  as 
the  bases  for  this  decision.  When  this 
newer  information  has  undergone  the 
rigorous  and  comprehensive 
assessment,  including  CASAC  review, 
necessary  for  incorporation  into  a  new 
criteria  document,  it  will  provide  the 
basis  for  the  next  periodic  review. 

B.  Acidic  Deposition  and  Related  SO2 
Welfare  Effects 

1.  Background 

Among  the  major  welfare  effects 
associated  with  SO2  emissions  and  their 
transformation  products  are  those 
related  to  the  acidic  deposition 
phenomenon.  As  noted  in  the  1988 
proposal  notice  (53  FR  14935).  the  issue 
of  acidic  deposition  was  not  addressed 
in  the  staff  paper  because  the  EPA 
followed  guidance  provided  by  the 
CASAC  at  an  August  20-22.  1980  public 
meeting  on  the  draft  criteria  document. 
The  CASAC  concluded  that  acidic 
deposition  was  a  topic  of  extreme 
scientific  complexity  because  of  the 
difficulty  in  establishing  firm 
quantitative  relationships  among:  (1) 
Emissions  of  relevant  pollutants  (e.g., 
SO2  and  oxides  of  nitrogen),  (2) 
formation  of  acidic  wet  and  dry 
deposition  products,  and  (3)  effects  on 
terrestrial  and  aquatic  ecosystems.  For 
these  and  other  reasons,  the  CASAC 
recommended  that  a  separate, 
comprehensive  document  on  acidic 
deposition  be  prepared  prior  to  any 
consideration  of  using  the  NAAQS  as  a 
regulatory  mechanism  for  the  control  of 
acidic  deposition.  For  the  sake  of 
completeness,  the  CASAC  also 
suggested  that  a  summary  discussion  of 
acidic  deposition  be  included  in  the 
criteria  documents  for  nitrogen  oxides 
(NOJ  and  PM/SO».  As  discussed  in  the 
April  26,  1988  notice,  the  EPA 
subsequently  prepared  the  following 
documents:  The  Acidic  Deposition 
Phenomenon  and  Its  Effects:  Critical 
Assessment  Review  Papers,  Volume  I 
and  II  (U.S.  EPA,  1984),  and  The  Acidic 
Deposition  Phenomenon  and  Its  Effects: 
Critical  Assessment  Document  (U.S. 
EPA,  1985).  Although  these  documents 
were  not  criteria  documents  and  had  not 
undergone  CASAC  review,  they 
represented  the  most  comprehensive 
summary  of  relevant  scientific 
information  on  acidic  deposition 
completed  by  the  EPA  prior  to  the  1988 
proposal. 

At  about  the  same  time  in  1980  that 
the  CASAC  recommended  that  the  EPA 
undertake  a  comprehensive  assessment 
of  acidic  deposition,  the  Congress 
created  the  National  Acid  Precipitation 
Assessment  Program  (NAPAP)  (title  VII 


of  Public  Law  96-294)  in  response  to 
growing  public  concern  about  acidic 
deposition.  The  NAPAP  was  given  a 
broad  10-year  mandate  to  examine  the 
causes  and  effects  of  acidic  deposition, 
and  to  explore  alternative  control 
options  to  alleviate  acidic  deposition 
and  its  effects.  During  the  course  of  the 
program,  the  NAPAP  issued  a  series  of 
interim  reports  that  were  made  available 
to  the  Congress,  the  EPA,  and  tlie  public 
prior  to  the  completion  of  a  final  report 
in  1990  (NAPAP,  1990). 

As  discussed  in  the  April  26,  1988 
notice,  the  EPA  reviewed  the  then- 
available  scientific  information  on 
acidic  deposition  in  the  larger  context  of 
the  EPA's  examination  of  the  acidic 
deposition  issue  as  a  whole.  This 
examination  included  a  broad  review  of 
options  for  addressing  the  issue  through 
mechanisms  available  under  then- 
existing  Act  authorities,  including 
secondary  air  quality  standards  and 
other  emissions  reduction  mechanisms. 
Based  on  that  review,  the  EPA  reached 
the  following  conclusions  of  relevance 
to  a  secondary  standard  for  SO,: 

a.  Based  upon  the  then-current 
scientific  understanding  of  the  acidic 
deposition  problem,  it  would  be 
premature  and  unwise  to  pre.scribe  any 
regulator>'  control  program  at  that  time. 

D.  When  the  funaamental  scientific 
uncertainties  had  been  reduced  through 
ongoing  research  efforts,  the  EPA  would 
draft  and  support  an  appropriate  set  of 
control  measures. 

For  these  reasons,  the  EPA  concluded 
in  April  1988  that  it  was  not  appropriate 
at  that  time  to  propose  a  separate 
secondary  SO,  standard  to  provide 
increased  protection  against  the  acidic 
deposition-related  effects  of  SO,  (53  FR 
14936.  April  26.  1988). 

2.  Legislative  Initiative 

In  the  post-proposal  period,  the  EPA 
continued  to  assess  alternative 
approaches  for  addressing  the  acidic 
deposition  problem.  While  significant 
scientific  uncertainties  remained,  it  had 
become  apparent  at  the  highest  levels  of 
Government  that  the  development  of  a 
program  to  address  acidic  deposition 
was  necessary  in  light  of  increased 
concerns  about  the  welfare  effects 
associated  with  this  phenomenon.  As  a 
result,  the  President  announced  on 
February-  9,  1989,  his  intention  to  seek 
changes  to  the  Act.  including  a 
comprehensive  new  program  to  address 
acidic  deposition. 

In  July  1989.  the  President  sent  his 
legislative  proposals  to  Congress, 
including  a  program  to  address  the  acid 
deposition  problem  by  reducing  total 
annual  SOj  emissions  by  10  million 
tons.  Like  other  proposals  that  had  been 
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considered  by  Conpvsa,  this  "total 
loading"  approach  was  designed  to 
attack  tiw  probleoi  on  a  broad 
geographical  basis  commensurate  with 
the  nature  of  the  problem.  Based  on  its 
review  of  options,  tiie  Administration 
had  ctmcluded  that  existing  authorities 
under  the  Act,  including  those  for 
secondary  NAAQS  and  the  associated 
implementation  process,  were  not  %vell 
designed  to  address  regional  air 
pollution  problems,  especially  those 
involving  long-range  transport  of 
pollutants  and  their  transformation 
products.  The  President  accordingly 
decided  that  a  comprehensive  program 
aimed  at  reducing  SOi  emissions  across 
broad  "source"  regions  would  be  the 
best  way  to  afford  increased  protection 
for  sensitive  "receptor"  areas,  hundreds 
to  thousands  of  kilometers  downwind  of 
major  point  sources  of  SO2  emissions. 
This  approach  would  bypass  two  major 
scientific  and  technical  obstacles  that 
had  stood  in  the  way  of  addressing  the 
acidic  deposition  problem  under 
existing  authorities.  First,  it  would 
avoid  the  seemingly  intractable 
problems  inherent  in  attempting  to 
specify  a  nationally  uniform  secondary 
NAAQS  that  would  account  for,  and 
provide  adequate  protection  to,  the 
various  regions  of  the  country  %vith 
differing  sensitivities  to  acidic 
deposition.  Second,  it  would  avoid  the 
individual  source-attribution  problem 
that  would  necessarily  hamper  any 
attempt  to  implement  such  a  standard 
through  SIP'S.  A  broad-scale  program 
requiring  all  major  electric  utility 
emitters  of  SO2  to  reduce  their 
emissioiM  to  predetermined  levels 
would  make  it  unnecessary  to  identify 
each  individual  "upwind"  source  that 
might  be  contributing  to  the  problem  in 
remote  "downwind"  areas,  so  that 
signiflcant  protection  could  be  achieved 
without  awaiting  resolution  of  the  above 
problems.  In  addition,  this  broader 
approach,  involving  congressional 
decisions  as  to  the  nature  and  extent  of 
the  control  program,  would  provide  an 
opportunity  to  reconcile  the  differing 
environmental  and  economic  interests 
of  the  most  affected  regions  of  the 
country  through  the  political  process. 

3.  Congressional  Consideration 

[hiring  its  deliberations  on  the 
President's  proposed  program  to  address 
acidic  deposition,  the  Congress  also 
recognized  that  existing  authorities 
under  the  Act,  including  those  for 
NAAQS  and  associated  implementation 
programs,  might  not  be  the  most 
appropriate  mechanisms  for  addressing 
acidic  deposition  and  other  welfare 
effects,  in  that  they  were  originally 
designed  to  reduce  high  pollution  levels 


that  tend  to  occur  near  ma^>r  pollutioo 
sources.  In  their  discussions  of  the 
proposed  legislation,  the  cognizant 
House  and  Senate  committees  noted 
that  the  original  htuners  of  the  Act  did 
not  contemplate  that  long  distance, 
interstate  transport  of  pollutants  could 
cause  widespread  adverse  impacts  in 
areas  well  removed  from  emissions 
sources,  as  is  the  case  with  acidic 
deposition  (e.g.,  S.  Rep.  No.  228, 101st 
Cong.,  1st  Sess.  289  (1989h  H.R.  Rep. 
No.  490,  101st  Cong.,  1st  Sess.  157 
(1990]).  The  complexities  of  setting  and 
implementing  either  a  secondary 
NAAQS  or  an  acidic  deposition 
standard  led  both  bodies  of  Congress  to 
conclude  that  a  new  legislative  program 
was  needed  to  address  acidic  deposition 
effects  despite  significant  luicertainties 
concerning  underlying  scientific  data 
and  arguments  over  whether  the  EPA 
could  address  the  acidic  deposition 
problem  under  existing  law  (e.g.,  S.  Rep. 
at  289;  H.R.  Rep.  at  363-64).  After 
considerable  debate,  the  1990 
Amendments  were  passed  by  Congress, 
and  signed  into  law  by  the  President  on 
November  15, 1990  (Pub.  L  101-549, 
104  Stat.  2399  (1990)).  Title  IV  of  the 
1990  Amendments  requires  a  10  million 
ton  reduction  in  SO2  emissions  from 
1980  levels.  These  reductions  are  to  be 
achieved  primarily  from  electric  utility 
steam  generating  units.  In  the  year  2000, 
emissions  from  utilities  are  to  be  capped 
at  just  over  8.9  million  tons  per  year,  in 
order  to  safeguard  environmental 
benefits  from  being  eroded  by  increased 
energy  consum[>tion.  The  1990 
Amendments  also  require  NO, 
reduction  measures  intended  to  achieve 
a  2  million  ton  reduction  in  NO, 
emissions  from  1980  levels  (Pub.  L 
101-549,  sees.  401-413. 104  Stat.  2399. 
2584-2634  (1990)). 

4.  Possible  Need  for  Further  Action 

The  10  million  ton  reduction  in  SO2 
emissions,  together  with  the  national 
cap  on  SO2  emissions  and  the  controls 
on  NO,  emissions  mandated  by  the  1990 
Amendments,  will  significantly  reduce 
acidic  deposition  and  related  SO2 
welfare  effects.  In  enacting  these 
requirements.  Congress  decided  the 
nature,  extent,  and  timing  of  the  control 
program  it  considered  necessary  and 
appropriate  to  address  the  acidic 
deposition  problem  for  the  time  being, 
considering  the  scientific  uncertainties, 
the  environmental  risks,  available 
control  technologies,  the  differing 
interests  of  different  regions  of  the 
country,  and  other  factors  considered 
relevant.  The  1990  Amendments  and 
the  legislative  history  indicate,  however, 
that  Congress  reserved  judgment  as  to 
whether  further  action  might  be 


necessary  or  appropriate  in  the  longer 
term  and,  if  so,  what  form  it  should 
take.  Congress  seems  to  have  viewed 
these  as  questions  it  would  itself 
address  in  the  future,  based  00  further 
stiidies  and  research  to  be  conducted  by 
the  EPA  and  other  agencies.  Consistent 
with  the  1981)  proposal  notice.  Congress 
does  not  seem  to  have  expected  that  the 
EPA  would  set  a  secondary  standard  ibr 
•ddic  deposition  (triggering  adoption  of 
SIP  requirements)  in  the  interim.  To  the 
contrary,  in  section  404  of  the  1990 
Amendments,  Congress  specifically 
required  the  EPA  to  conduct  a  study  of 
the  feasibility  and  effectiveness  of  an 
acid  deposition  standard  or  standards, 
and  to  report  to  Congress  by  November 
15.  1993  on  the  role  that  a  deposition 
standard  might  play  in  supplementing 
the  acidic  deposition  control  program 
adopted  in  title  IV,  and  what  measures 
would  be  needed  to  integrate  it  with 
that  program  (Pub.  L  101-549,  sec.  404, 
104  Stat.  2399,  2632  (1990)). 

In  its  discussion  of  section  404,  the 
Senate  committee  recognized  that  the 
set  of  premises  that  served  as  the  basis 
for  establishing  the  title  IV  program 
were  not  the  only  ones  possible,  and 
that  other  approaches  could  be  used  to 
establish  an  acidic  deposition  control 
program.  One  such  approach,  the 
committee  noted,  would  be  to  set  "an 
explicit  acidic  deposition  standard — a 
numerical  limitation  on  the  watershed 
or  terrestrial  loadings  of  acid 
compounds — designed  to  protect  the 
resources  most  at  risk"  (S.  Rep.  No.  228, 
101st  Cong.,  1st  Sess.  342  (1989)).  The 
committee  recognized  that  developing 
and  implementing  such  standards 
would  be  an  involved  process: 

a.  The  buffering  capacity  of  all  aquatic 
and  terrestrial  resources  would  need  to 
be  measured  to  identify  those  which 
may  be  sensitive  or  critically  sensitive, 
and  appropriate  numerical  value(s)  or 
standard(s)  would  need  to  be  developed, 

b.  Deposition  monitoring  would  need 
to  be  conducted  in  areas  of  sensitive 
resources  to  determine  whether  the 
standard(s)  were  met; 

c.  For  those  areas  failing  to  meet  the 
standard(s),  source-receptor 
relationships  would  have  to  be 
established  that  would  identify  those 
emission  sources  or  groups  of  emission 
sources  causing  deposition  in  excess  of 
the  staiuiard(s);  and 

d.  Control  requirements  would  have 
to  be  imposed  on  Uis  identified  sources 
to  assure  that  deposition  would  be 
reduced  to  levels  below  the  standard(s) 
(S.  Rep.  No.  228,  101st  Cong.,  1st  Sess. 
343  (1989)). 

Recognizing  the  difficulties  inherent 
in  this  process,  the  Congress  adopted 
instead  the  total-loading  approach  in 
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title  rv.  In  addition,  Congress  directed 
the  EPA  to  conduct  a  study  of  the 
feasibility  and  effectiveness  of  adopting 
an  acid  deposition  standard  at  some 
future  date  after  completion  of  the 
study.  At  a  minimum,  the  study  is  to 
include  consideration  of  the  following: 

(1)  Identification  of  the  sensitive  and 
critically  sensitive  aquatic  and 
terrestrial  resources  in  the  United  States 
and  Canada  which  may  be  affected  by 
the  deposition  of  acidic  compounds; 

(2)  Description  of  the  nature  and 
numerical  value  of  a  de|}osition 
standard  or  standards  that  would  be 
sufficient  to  protect  such  resources; 

(3)  Description  of  the  use  of  such 
standard  or  standards  in  other  Nations 
or  by  any  of  the  several  States  in  acid 
deposition  control  programs; 

14)  Description  of  the  measures  that 
would  need  to  be  taken  to  integrate  such 
standard  or  standards  with  the  control 
program  required  by  title  IV  of  the  Clean 
Air  Act: 

(5)  Description  of  the  state  of 
knowledge  with  respect  to  source- 
receptor  relationships  necessary  to 
develop  a  control  program  on  such 
standard  or  standards  and  the  additional 
research  that  is  on-going  or  would  be 
needed  to  make  such  a  control  program 
feasible;  and 

(6)  Description  of  the  impediments  to 
implementation  of  such  control  program 
and  the  cost-effectiveness  of  deposition 
standards  compared  to  other  control 
strategies  including  ambient  air  quality 
standards,  new  source  performance 
standards  and  the  requirements  of  title 
IV  of  the  Clean  Air  Act  (Pub.  L.  101- 
549.  sec.  404,  104  Stat.  2399,  2362 
(19901). 

In  section  817  of  the  1990 
Amendments,  the  Congress  also 
directed  the  EPA  to  request  a  report 
from  the  National  Academy  of  Sciences 
to  Congress  by  November  15.  1993  on 
the  role  of  secondary  NAAQS  in 
protecting  public  welfare  and  the 
environment  (Pub.  L.  101-549.  sec.  817. 
104  Stat.  2399.  2697  (1990)).  In 
cliscussing  the  need  for  the  report,  the 
Senate  committee  noted  among  other 
things  that  secondary  NAAQS  may  not 
be  the  most  appropriate  mechanism  for 
protecting  the  public  welfare  and 
environment  because  much  of  the 
negative  impact  of  criteria  pollutants 
results  from  transformation  products, 
(e.g.,  the  conversion  of  SO2  to  sulfate), 
and  much  of  the  damage  occurs  in  areas 
far  removed  from  where  the  precursor 
emissions  are  generated  (S.  Rep.  No. 
228,  101st  Cong..  Ist  Sess.  82  (1989)). 
Because  of  such  concerns.  Congress 
directed  that  the  report  also  consider 
mechanisms  other  than  secondary 
NAAQS  that  may  prove  more  effective. 


in  protecting  the  public  welfare  and  the 
environment. 

In  addition  to  requiring  these  studies. 
Congress  authorized  the  continuation  of 
the  NAPAP  in  order  to  assure  that  the 
research  and  monitoring  efforts  already 
undertaken  would  continue  to  be 
coordinated  and  would  provide  the 
basis  for  an  impartial  assessment  of  the 
effectiveness  of  the  title  IV  program 
(Clean  Air  Act  sec.  103(j);  S.  Rep.  No. 
228. 101st  Cong,.  1st  Sess.  345-46 
(1989)).  As  part  of  this  assessment,  the 
NAPAP  is  to  report  periodically  on  the 
costs,  benefits  and  effectiveness  of  the 
acidic  deposition  program  and, 
beginning  in  1996,  on  what,  if  any, 
additional  reductions  in  acidic 
deposition  rates  must  be  achieved  in 
order  to  prevent  adverse  ecological 
effects. 

Under  title  IX  of  the  1990 
Amendments.  Congress  also  laid  out  a 
comprehensive  research  program  aimed 
at  developing  the  necessary  scientific 
and  technical  information,  so  that  more 
informed  decisions  could  be  made  on 
whether  additional  measures  are 
necessary  to  address  acidic  deposition 
and  other  SOz-related  welfare  effects. 
These  included  the  establishment  of  a 
comprehensive  monitoring  network  to 
track  progress  resulting  from  the 
implementation  of  title  IV  in  terms  of  air 
emissions,  deposition,  air  quality, 
surface  water  quality,  forest  condition 
and  visibility,  as  well  as  a  broadly 
focused  program  on  ecosystem  research 
(Pub.  L.  101-549,  sec.  901,  104  Stat. 
2399,  2700-07  (1990)). 

In  response  to  these  legislative 
initiatives,  the  EPA  and  other  Federal 
agencies  are  continuing  research  on  the 
causes  and  effects  of  acidic  deposition 
and  related  welfare  effects  of  SO2  and 
implementing  an  enhanced  monitoring 
program  to  track  progress.  As 
envisioned  by  Congress,  these  programs 
are  designed  to  provide  the  necessary 
scientific  information  to  allow  for  more 
informed  judgments  on  whether 
additional  measures  are  needed  to 
address  residual  problems,  if  any, 
remaining  after  implementation  of  the 
title  IV  program.  As  part  of  the  broad 
effort,  the  EPA  has  initiated  work  on  the 
section  404  study  to  determine  the 
feasibility  and  the  potential 
effectiveness  of  an  acidic  deposition 
standard  including  the  cost- 
effectiveness  of  such  a  standard  in 
comparison  to  other  control  strategies. 
Of  particular  importance  will  be  the 
study's  assessment  of  the  state  of 
knowledge  with  respect  to  source- 
receptor  relationships,  the  differing 
buffering  capacities  of  various  regions, 
other  factors  that  might  affect  the 
validity  of  such  a  standard,  the 


feasibility  of  its  implementation,  and 
the  task  of  integrating  it  with  the  title  IV 
program. 

5.  This  Final  Decision 

In  reaching  a  decision  that  revisions 
to  the  secondary  standard  for  SOx  to 
address  acidic  deposition  and  related 
SO2  welfare  effects  are  not  appropriate 
at  this  time,  the  EPA  has  taken  into 
account  the  significant  reductions  in 
SO2  emissions,  ambient  SO2 
concentrations,  and  ultimately  the 
deposition  of  sulfur  that  will  resuh  ftxim 
implementation  of  the  title  IV  program. 
By  reducing  total  annual  SOj  emissions 
by  10  million  tons  and  by  placing  a 
national  cap  on  SO2  emissions  to 
prevent  increases  in  future  years,  as 
well  as  requiring  NOx  controls,  the  title 
IV  program  will  significantly  reduce 
acidic  deposition  afid  related  SOj 
welfare  effects.  This  should  significantly 
decrease  the  acidification  of  wafer 
bodies  and  damage  to  forest  ecosystems 
and  permit  much  of  the  existing  damage 
to  be  reversed  with  time.  It  should  also 
resuh  in  major  improvements  in 
visibility,  extend  the  lifespan  of 
building  materials  and  structures  of 
cultural  importance,  and  further  reduce 
ground-level  SO2  concentrations, 
thereby  augmenting  the  protection 
provided  by  the  existing  air  quality 
standards  and  other  control  programs 
under  the  Act. 

The  EPA  recognizes  that  the  Congress 
left  open  the  question  whether  further 
action  to  address  acidic  deposition 
might  be  necessary  in  the  longer  term. 
The  EPA  is  concerned,  however,  as  was 
Congress,  that  a  number  of  important 
scientific  and  implementation  issues 
must  be  addressed  through  further 
research  and  study  before  a  more 
informed  decision  can  be  made  on 
whether  such  action  is  needed;  if 
needed,  what  form  it  should  take;  and 
whether  and  how  a  given  approach 
could  be  effectively  integrated  with  the 
existing  title  IV  program.  Moreover,  as 
discus.sed  previously,  setting  either  a 
secondary  NAAQS  or  an  acidic 
deposition  standard  would  involve 
significant  difficulties,  especially  as 
compared  with  the  total-loading 
approach  adopted  in  title  IV.  In  the 
EPA's  judgment,  the  prudent  course  of 
action  is  to  await  the  results  of  the 
studies  and  research  programs  that  are 
currently  under  way,  especially  those 
designed  to  monitor  progress  resulting 
from  the  implementation  of  title  IV  and 
those  assessing  the  comparative  merits 
of  secondary  standards,  acidic 
deposition  standards,  and  other 
approaches  to  control  of  acidic 
deposition  and  related  welfare  effects 
including  the  results  of  the  section  404 
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study,  and  then  to  determine  whether 
additional  control  measures  should  be 
adopted  or  recommended  to  Congress. 

In  reaching  such  determinations,  the 
EPA  believes  that  it  will  be  particularly 
important  to  have  adequate  monitoring 
and  effects  information.  As  part  of  the 
research  program  called  ftM- oy  the  1990 
Amendments,  the  EPA  is  putting  into 
place  a  long-tenn  program  to  numitor 
visibility  impairment,  dry  and  wet  acid 
deposition,  and  the  effects  of  acidic 
deposition  on  aquatic  and  terrestrial 
ecosystems.  In  establishing  and 
enhancing  monitoring  networks  under 
this  program,  priority  will  be  given  to 
those  regions  and  sub-regions  at  greatest 
risk  and  to  those  areas  that  do  not 
presently  have  adequate  coverage. 
Sfientifk:  information  from  these 
networks  will  enable  the  EPA  to  track 
the  progress  resulting  from 
implementation  of  title  IV  and  to  better 
identify  areas  that  may  need  additional 
protection. 

For  these  reasons,  the  EPA  concludes 
that,  under  section  109(dMl)  of  the  Act, 
revision  of  the  secondary  standard  for 
SOx  to  provide  increased  protection 
against  addic  deposition  and  related 
welfare  effects  is  not  appropriate  at  this 
time.  As  provided  for  under  the  Act.  the 
EPA  will  continue  to  assess  the 
scientific  information  on  acidic 
deposition  and  related  SO2  welfare 
effects  as  it  emerges  from  the  ongoing 
rasearch  and  monitoring  programs,  and 
will  update  the  air  quality  criteria  for 
SOx  accordingly.  These  revised  criteria 
should  provide  more  informed  bases  for 
reaching  a  decision  on  whether 
additional  measures  are  needed  to 
augment  the  title  IV  program. 

C.  Other  Proposed  Changes 

Because  this  acti<Mi  addresses  only  the 
secondary  standard,  the  EPA  has 
concluded  that  it  would  not  be 

ropriate  to  adopt  the  minor  technical 
ges  (i.e.,  restating  the  level  of  the 
primary  and  secondary  standards  in 
ppra  rather  than  ^g/m';  adding  specific 
rounding  conventions,  and  data 
completeness  and  handling 
conventions)  presented  in  the  1988 
proposal  (S3  FR  14935),  because  they 
are  applicable  to  both  the  primary  and 
secondary  standards.  In  the  EPA's 
judgment,  adoption  of  these  changes  for 
the  secondary  standard  alone  could 
result  in  confusion  and  disruption  for 
State  and  local  agencies.  Accordingly, 
the  EPA  will  deade  whether  to  adopt 
these  technical  changes  when  it 
completes  action  on  the  primary 
standards  portion  of  the  1988  proposal. 
At  that  time,  the  EPA  will  also  make 
determinations  regarding  the  ahemative 
averaging  conventions  discussed  in  the 


19B8  proposal.'^as  wrell  as  proposed 
revisions  to  the  significant  harm  level 
and  associated  episode  contingency 
plan  guidance  (40  CFR  part  51)  and 
proposed  revisions  to  certain 
monitoring  and  reporting  requirements 
(40  CFR  part  58). 

VL  Regulatory  Impacts 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12291,  the 
EPA  must  judge  whether  an  action  is  a 
"major"  regulation  for  which  a 
Regulatory  Impact  Analysis  (RIA)  is 
required.  The  EPA  has  judged  that 
today's  decision  on  the  SO.  secondary 
NAAQS  is  not  a  major  action  because 
tliere  are  no  additional  costs  or 
environmental  impacts  as  a  result  of  not 
revising  the  standard.  The  EPA, 
■therefore,  has  deemed  unnecessary  the 
preparation  of  either  a  final  RIA  or  a 
final  Environmental  Impact  Statement. 

B.  Impact  on  Reporting  Requirements 

The  final  decision  does  not  impact 
any  information  collection  requirements 
currently  cleared  under  the  Office  of 
Management  and  Budget  (OMB)  Control 
Number  2060-0084. 

C.  Impact  on  Sntall  Entities 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  Under  5 
U.S.C.  605(b),  this  requirement  may  be 
waived  if  the  .EPA  certifies  that  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities. 

Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jurisdiction  over  fKipuIations  of 
less  than  50,000.  A  decision  not  to 
revise  the  existing  secondary  NAAQS 
for  SO2  would,  of  course,  impose  no 
new  requirements.  In  addition,  the  SIP's 
necessary  to  implement  the  existing 
secondary  NAAQS  have  been 
substantially  adopted.  Additional  SIP 
requirements  will  be  needed  mly  for 
those  areas  and  sources  which  are 
designated  as  nonattainment  for  the 
existing  SO2  NAAQS  now  or  in  the 
future.  An  assessment  of  existing 
nonattainment  areas  indicates  that,  in 
general,  only  major  sources  such  as 
utilities,  primary  smehers.  and 
refineries  owned  by  large  businesses 
would  be  affected  by  any  additional  SIP 
requirements.  In  addition,  the  total 
number  of  sources  is  very  small.  These 
assessments  suggest  that  any  additional 
SIP  requirements  will  not  significantly 


affect  a  substantial  number  of  small 

entities. 

Furthermore,  the  control  measures 
necessary  to  attain  and  maintain  the 
secondary  NAAQS  are  developed  by  the 
respective  States  as  part  of  their  SIP's. 
In  selecting  such  measures,  the  States 
have  considerable  discretion  so  long  as 
the  mix  of  controls  selected  is  adequate 
to  attain  and  maintain  the  secondary 
standard.  Whether  a  particular  standard 
would  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
therefore,  depends  cm  how  the  States 
would  choose  to  implement  it.  For  these 
reasons,  any  assessment  performed  by 
the  EPA  on  the  impacts  of  additional 
SIP  requirements  at  this  time  would 
necessarily  be  speculative.  On  the  basis 
of  the  above  considerations  and 
findings,  the  EPA  certifies  that  a 
decision  not  to  revise  the  secondary  SO. 
standard  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

VII.  Other  Reviews 

This  decision  was  submitted  to  the 
OMB  for  review.  Written  comments 
fix)m  the  OMB  and  the  EPA's  written 
responses  to  these  comments  are 
available  for  public  inspection  at  the 
EPA's  Central  Docket  Section  (Docket 
No.  A-84-25).  South  Conference  Center, 
room  4,  Waterside  Mall,  401  M  Street. 
SW.,  Washington.  DC. 

List  of  Sidijects  in  40  CFR  Part  50 

Air  pollution  control,  Carbon 
monoxide.  Environmental  protection. 
Lead,  Nitrogen  dioxide,  Ozone. 
Particulate  matter.  Sulfur  oxides. 

Dated:  April  15. 1993. 
Carol  M .  Browner, 

Administrator. 
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Retrofit/Rebuild  RequirenMnto  for  1993 
and  Earlier  Modal  Yaar  Urban  Buaaa; 
Fuel  Quality  Regulations  for 
CertificaUon  Diesel  Test  Fuel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  establishes  the 
provisions  for  an  urban  bus  retrofit/ 
rebuild  program  as  required  by  section 
219(d)  of  the  Oean  Air  Act 
Amendments  (CAAA)  of  1990.  The 
program  affects  1993  and  earlier  model 
year  (MY)  urban  buses  whose  engines 
ara  rebuilt  or  replaced  after  January  1, 
1995.  The  program  is  limited  to  urt>an 
buses  operating  in  metropolitan  areas 
with  1980  populatiOTis  of  750,000  or 
more. 

Operators  of  urban  buses  in  the 
affected  areas  may  choose  between  two 
options.  Option  1  sets  particulate  matter 
(FM)  emissions  requirements  for  each 
urban  bus  in  an  operator's  fleet  whose 
engine  is  rebuilt  or  replaced.  Option  2 
is  a  fleet  averaging  program  that  requires 
an  operator  to  meet  a  specified  annual 
target  level  for  the  average  PM 
emissions  level  from  the  1993  and 
earlier  MY  urban  buses  in  the  operator's 
fleet.  The  target  levels  for  an  individual 
operator's  fleet  are  based  on  the  age  and 
engine  model  distribution  of  the  urban 
buses  in  the  operator's  fleet.  The 
retrofit/rebuild  program  is  intended  to 
reduce  the  ambient  levels  of  particulate 
matter  in  urban  areas. 

This  action  is  also  correcting  errors  in 
the  sulfur  content,  cetane  number,  and 
cetane  index  specifications  for  heavy- 
duty  engine  certification  diesel  test  fuel. 
The  corrections  contained  in  this  final 
rule  were  brought  to  EPA's  attention  by 
interested  parties. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  May  21,  1993. 

The  information  collection 
requirements  contained  in  40  CFR 
85.1407.  85.1411.  85.1412.  and  85.1414 
have  not  been  approved  by  the  Office  of 
Manasemenf  and  Budget  (OMB)  and  ar« 
not  effective  until  OMB  has  approved 
them.  When  the  information  collection 
requirements  are  approved  by  OMB. 
EPA  wiJl  publish  a  technical 
amendment  in  the  Federal  Register. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
A-91-28.  This  docket  is  located  in  room 
M-1500.  Waterside  Mall  (Ground 
Floor).  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW.,  Washington. 
DC  20460. 


Dockets  may  be  inspected  from  8  a.m. 
until  12  noon,  and  from  1:30  p.m.  until 
3  p.m.  Monday  through  Friday.  As 
provided  in  40  CFR  pert  2.  a  reasonable 
fee  may  be  charged  by  EPA  lor  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT: 
PhiUp  N.  Carlson.  Regulation 
Development  and  Support  Division. 
U.S.  Environmental  Protection  Agency, 
2565  Plymouth  Road.  Ann  Arbor. 
Michigan  48105.  Telephone:  (313)  668- 
4270. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

A.  Urban  Bus  Retrofit/Rebuild  CAA 
Requirements 

B.  General  Background  and  Review  of 
Proposals 

II.  Public  Participation 

A.  Retrofit/Rebuild  Options 

1.  Option! 

(a)  Existence  of  Cost  Ceilings 

(b)  Alternatives  to  Setting  a  Ceiling 

(c)  Revisions  to  the  Cost  Ceiling 

(d)  Remaining  Option  1  Comments 

2.  Option  2 

(a)  Legal  Authority  for  Averaging  Prwiram 

(b)  Rebuild  Schedule 

(c)  Technology  Availability  Assumptions 
fd)  TLF  and  FLA  Calculations 

(e)  Fuel  Impacts 

(f)  Emission  Credits 

3.  Tying  the  Requirements  of  Option  2  to 
Actual  Certification;  Provisions  of 
Option  1  and  Option  2  if  No  Technology 
is  Certified 

B.  Emission  Standards  for  Pollutants  Other 
Than  PM 

C.  Equipment  Certification 

1.  Test  Procedures 

2.  Use  of  Existing  New  Engine  Certification 
Data 

3.  Test  Engines 

4.  Extrapolating  Test  Data  to  Other  Engines 

5.  Durability  Testing 

6.  Public  Review  of  Notification  of  Intent 
To  Certify 

7.  Labeling 

8.  Financial  Stability  of  Manufacturer 

9.  Urban  Buses  Retrofit  Before  1995 

10.  Who  Can  Certify  TechnoUigy 

D.  Liability  Provisions 
E  Enforcement 

in.  Final  Rule  Requirements 

IV.  Changes  to  Diesel  Certification  Fuel 

Specifications 

V.  Environmental  Impact 

VI.  Economic  Impact 

VII.  Administrative  Designation  and 
Regulatory  Analysis 

VI!l  Impact  on  Small  Entities 

IX.  Reporting  and  Recordkeeping 

Requirements 

X.  Statutory  Authority 

XI.  Judicial  Review 

I.  Latroduclion 

This  action  finalizes  regulations 
implementing  an  urban  bus  retrofit/ 
rebuild  program  as  required  by  section 
219(d)  of  the  Clean  Air  Act  (CAA).  EPA 
initially  proposed  two  options  for  the 
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urban  bus  retrofit/rebuild  program  on 
September  24,  1991  (56  FR  48350).  In 
response  to  comments  received  on  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  a  subsequent  notice  describing 
two  additional  options  under 
consideration  for  the  urban  bus  retrofit/ 
rebuild  program  was  published  on  July 
27. 1992  (57  FR  33141).  This  preamble 
reviews  the  background  of  the 
rulemaking  and  provides  a  thorough 
description  of  today's  action.  This 
preamble  also  includes  a  summary  of 
the  major  comments  received  on  the 
proposed  urban  bus  retrofit/rebuild 
program,  EPA's  responses  to  those 
comments,  and  a  summary  of  the 
environmental  and  economic  impacts  of 
today's  action.  Additional  discussion  of 
comments  and  detailed  EPA  analyses 
for  this  Hnal  rule  are  found  in  the  Final 
Regulatory  Support  Document  (FRSD). 
A  copy  of  the  FRSD  has  been  placed  in 
Docket  A-91-28  (see  "ADDRESSES," 
above).  A  limited  number  of  copies  of 
the  FRSD  are  also  available  from  the 
contact  person  listed  above  (see  "FOR 
FURTHER  INFORMATION  CONTACr'). 

In  addition  to  nnalizing  the 
requirements  of  the  urban  bus  retroHt/ 
rebuild  program,  today's  final  rule  is 
also  correcting  errors  in  the 
specifications  for  heavy-duty  engine 
certification  diesel  test  fuel  which  were 
inadvertently  introduced  in  a  rule 
published  on  May  7, 1992  (57  FR 
19555).  The  errors  are  in  the  sulfur 
content,  cetane  number,  and  cetane 
index  specified  for  heavy-duty  engine 
certification  diesel  test  fuel  (Table  N91- 
2  of  §  86.1313-91).  The  erroneous 
specifications  were  not  contained  in  the 
notice  of  proposed  rulemaking  for  the 
heavy-duty  engine  certification  diesel 
test  fuel  regulations  (56  FR  32533,  July 
17, 1991).  The  corrections  contained  in 
today's  action  were  not  proposed  in  the 
September  1991  NPRM  regarding  urban 
buses  or  July  1992  notice  regarding  the 
urban  bus  rebuild  program  but  were 
brought  to  EPA's  attention  by  interested 
parties.  These  changes  are  being  made 
in  this  final  rule  as  provided  by  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553) 
(b)(B),  pursuant  to  which  notice  of  a 
rule  change  is  not  required  if  providing 
such  notice  would  be  impracticable, 
luinecessary  or  contrary  to  the  public 
interest.  These  changes  meet  the 
requirements  of  section  553(b)(B)  of  the 
APA  because  the  specifications 
contained  in  the  table  being  corrected 
will  be  obsolete  at  the  end  of  1993,  the 
section  of  the  regulations  was  changed 
by  mistake  and  without  notice  or 
opportunity  for  comment,  and  the 
mistaken  sulfur  specification  is  contrary 


to  the  specified  requirements  of  section 
211(1)(3). 

A.  Urban  Bus  Retrofit/Rebuild  CAA 
Requirements 

Section  219(d)  of  the  CAA.  as 
amended  by  the  Clean  Air  Act 
Amendments  of  1990,  requires  that  EPA 
develop  regulations  governing 
emissions  from  1993  and  earlier  model 
year  (MY)  urban  bus  engines  that  are 
operating  in  Metropolitan  Statistical 
Areas  (MSAs)  and  Consolidated 
Metropolitan  Statistical  Areas  (CMSAs) 
with  1980  populations  of  750.000  or 
above  and  that  are  rebuilt  or  replaced 
after  January  1,  1995.  The  CAA 
authorizes  EPA  to  set  either  an  emission 
standard  or  an  emission  control 
technology  requirement  for  the  affected 
engines.  TTie  standard  or  control 
requirement  shall  reflect  the  "best 
retrofit  technology  and  maintenance 
practices  reasonably  achievable." 

B.  General  Background  and  Review  of 
Proposals 

As  noted  above,  the  CAA  requires 
EPA  to  control  emissions  from  certain 
urban  buses  at  the  time  the  bus'  engine 
is  replaced  or  rebuilt.  The  time  of 
rebuild  is  a  logical  time  for  the  addition 
of  emission  controls  because  the  engine 
is  already  disassembled  and  is  often 
removed  from  the  coach.  Rebuilding  of 
engines  is  critical  for  urban  buses, 
which  are  typically  powered  by  heavy 
heavy-duty  diesel  engines  (heavy 
HDDEs).  because  the  internal 
components  of  the  urban  bus  engine 
wear  out  long  before  the  vehicle  is  ready 
for  retirement  and  also  because  the  cost 
of  replacing  the  engine  is  high.  Unlike 
light-duty  engines,  heavy  HDDEs  are 
designed  to  be  rebuilt  at  the  end  of  their 
usefiji  lives.  The  useful  life  for  the 
urban  bus  engines  covered  under  the 
retrofit/rebuild  program  is  290,000 
miles  or  8  years,  whichever  occurs  first. 
However,  based  on  information  from  the 
Federal  Transit  Administration 
(formerly  the  Urban  Mass 
Transportation  Administration),  urban 
buses  are  kept  in  service  for 
approximately  15  years  on  average. 

During  its  lifetime,  an  urban  bus 
engine  generally  undergoes  two  or  three 
rebuilds  depending  on  a  number  of 
variables,  including  usage  pattern, 
quality  of  overall  maintenance,  and 
engine  design.  Urban  bus  engines 
usually  accumulate  between  150,000 
and  250,000  miles  before  the  first 
rebuild  occurs.  Generally,  the  mileage 
accumulated  between  rebuilds 
decreases  as  the  engine  becomes  older. 
After  the  first  rebuild,  the  number  of 
miles  between  rebuilds  is  approximately 
100,000  miles.  Although  usage  patterns 


vary  greatly  among  transit  authorities, 
annual  mileage  accumulation  rates 
generally  decrease  with  increasing  age 
as  older  urban  buses  are  used  on  minor 
routes  that  have  fewer  hours  and  miles 
of  operation. 

EPA  published  an  NPRM  on 
September  24,  1991  (56  FR  48350) 

Eroposing  regulations  for  a  number  of 
eavy-duty  engine  (HDE)  programs.  In 
response  to  the  requirements  of  section 
219(d)  of  the  CAA.  EPA  proposed  a  pair 
of  options  in  the  September  1991  NPRM 
for  implementation  of  an  urban  bus 
retrofit/rebuild  program.  Under  the  first 
proposed  option,  urban  bus  engines 
would  be  required  to  meet,  at  the  time 
of  rebuild  or  replacement,  a  PM 
standard  in  the  range  of  0.05-0.10  g/ 
bhp-hr.  Under  the  second  proposed 
option,  urban  bus  engines  would  be 
required  to  meet,  at  the  time  of  rebuild 
or  replacement,  a  PM  standard  in  the 
range  of  0.25-0.30  g/bhp-hr.  Urban  bus 
operators  would  likely  meet  the  first 
option  using  aftertreatment  technology 
(e.g.,  particulate  traps).  Operators  would 
likely  meet  the  second  option  using 
engine  upgrade  kits.' 

EPA  received  a  wide  variety  of 
comments  on  the  September  1991 
NPRM,  most  of  which  supported  one  or 
the  other  of  the  proposed  options. 
Comments  against  the  more  stringent 
option  (the  PM  standard  of  0.05-0.10  g/ 
bhp-hr)  raised  concerns  over  the  cost, 
durability,  and  availability  of  particulate 
trap  systems  that  would  likely  be  used 
to  meet  the  standard. 

In  general,  the  commenters  indicated 
that  it  would  be  difficult  to  set  a  single 
standard  for  all  1993  and  earlier  model 
year  urban  buses  that  are  retrofit  after 
January  1,  1995.  This  is  because  the 
urban  buses  that  would  be  affected  by 
these  regulations  differ  considerably, 
depending  on  the  model  year  of  the  bus 
and  the  engine  design  of  the  bus.  The 
regulations  would  cover  urban  bus 
model  years  as  old  as  the  early-to- 
middle  1980s,  when  urban  bus  engine^ 
were  not  subject  to  any  PM  standard 
and  engines  were  mechanically 
controlled.  The  regulations  would  also 
cover  model  year  1988-1990  urban  bus 
engines  which  had  a  PM  standard  of 
0.60  g/bhp-hr.  model  year  1991-1992 
urban  bus  engines,  which  had  a  PM 
standard  of  0.25  g/bhp-hr.  and  model 
year  1993  urban  bus  engines,  which 


'  An  upgrade  kit  consists  of  a  set  ol  later  model 
year  engine  components,  such  as  fuel  injectors, 
piston  assemblies,  ring  sets,  liners,  and  camshafts, 
and  engine  calibrations  that  «vould  be  installed  on 
an  older  version  of  the  engine.  Through  the 
replacement  of  such  components,  the  engine  can  be 
brought  to  a  later  model  year  engine  connguralion 
that  was  certiHed  at  a  lower  emission  level  than  the 
original  engine  configuration. 
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have  a  PM  standard  of  0.10  g/bhp-hr. 
Many  of  the  later  model  year  urban  bus 
engines  are  electronically  controlled 
and  are  capable  of  signiHcantly  lower 
PM  emission  levels  than  earlier  models. 

Additionally,  one  commenter 
suggested  that  EPA  should  implement 
an  averaging  program  that  would 
require  urban  bus  operators  to  achieve 
a  specified  amount  of  emission 
reductions  over  a  number  of  years.  The 
rnmmenter  noted  that  such  a  program 
would  provide  urban  bus  operators  with 
added  flexibility  in  selecting 
compliance  methods  that  are  most  cost 
effective  for  their  needs. 

In  response  to  the  comments  received 
on  the  September  1991  NPRM.  EPA 
published  a  subsequent  notice  on  July 
27.  1992  (57  FR  33141)  describing  two 
new  options  under  consideration  for  the 
urban  bus  retrofit/rebuild  program, 
hereinafter  referred  to  as  Option  1  and 
Option  2.  As  proposed  in  the  July  1992 
notice,  bus  operators  would  be  required 
to  choose  between  Option  1  and  Option 
2.  described  below.  Operators  would  be 
allowed  to  switch  from  one  option  to 
the  other  option  as  long  as  the  operator 
could  show  that  it  had  been  in 
compliance  with  the  option  to  which  it 
had  switched  since  the  beginning  of  the 
retrofit/rebuild  program. 

Option  1,  as  proposed,  incorporated 
aspects  of  both  options  contained  in  the 
September  1991  NPRM  by  setting 
performance-based  requirements  for 
rebuilt  or  replacement  engines.  Under 
Option  1.  urt)an  bus  engines,  at  time  of 
rebuild  or  replacement,  would  have  to 
meet  a  PM  emissions  standard  of  0.10  g/ 
bhp-hr  as  long  as  equipment  certified  to 
such  a  level  could  be  purchased  for  less 
than  $5,000  (in  1991  dollars), 
incremental  to  the  cost  of  a  standard 
rebuild.  EPA  stated  its  belief  that  such 
a  standard  could  be  met  for  many 
engines  through  the  retrofit  of  exhaust 
aftertreatment  technology,  such  as 


particulate  trap  oxidizer  systems.  Under 
Option  1.  if  no  equipment  was  certified 
that  met  the  above  emission  and  cost 
requirements  for  a  particular  type  of 
urban  bus  engine  at  the  time  of  rebuild 
or  replacement,  then  the  urban  bus 
operator  would  be  required  to  install 
equipment  that  would  achieve  at  least  a 
25  percent  PM  emissions  reduction  from 
pre-rebuild  PM  emissions  levels,  as  long 
as  equipment  certified  to  achieve  such 
a  reduction  could  be  purchased  for  less 
♦han  $2,000  (in  1991  dollars), 
incremental  to  a  standard  rebuild.  EPA 
noted  that  tliis  requirement  could  be 
met  on  some  engines  with  the  use  of 
upgrade  kits.  Under  Option  1.  if  no 
equipment  was  certified  to  meet  either 
of  the  above  requirements  for  a 
particular  type  of  urban  bus  engine, 
then  the  urban  bus  operator  would  be 
required  to  rebuild  the  engine  to  its 
original  configuration  or.  at  the 
operator's  choice,  a  configuration  with  a 
lower  PM  level  than  that  of  the  original 
configuration.  Because  bus  operators 
need  to  plan  their  budgets  in  advance, 
EPA  proposed  a  six-month  period 
between  the  time  when  retrofit/rebuild 
equipment  was  certified  and  when  the 
equipment  would  be  required  to  be  used 
under  Option  1  by  an  operator 
rebuilding  an  urban  bus  engine.  In  the 
July.  1992  notice.  EPA  stated  its  belief 
that  Option  I's  incorporation  of  cost 
limitations  was  an  appropriate 
implementation  of  the  Qean  Air  Act's 
mandate  that  EPA  shall  require  "the 
best  retrofit  technology  and 
maintenance  practices  reasonably 
achievable"  as  cost  is  a  significant 
consideration  in  determining  what 
technology  is  reasonably  achievable. 

As  proposed,  the  requirements  of 
Option  1  of  the  retrofit/rebuild  program 
would  only  become  effective  when  an 
operator  chose  to  rebuild  or  replace  an 
urban  bus  engine.  Therefore.  EPA  also 


proposed  a  definition  for  engine  rebuild. 
Under  the  proposed  definition,  engine 
rebuild  would  mean  an  activity, 
occurring  over  one  or  more  maintenance 
events,  involving  disassembly  of  the 
engine  including  the  removal  of  the 
cylinder  head(s)  and  the  replacement  or 
reconditioning  of  more  than  one  major 
cylinder  component  in  more  than  half  of 
the  cylinders.  As  proposed,  a  major 
cylinder  component  was  defined  as  a 
piston,  cylinder  liner,  connecting  rod.  or 
piston  ring  set. 

Option  2,  as  proposed,  was  a  fleet 
averaging  program  that  would  be 
applied  to  all  of  the  1993  and  earlier 
model  year  urban  buses  in  an  operator's 
fleet.  The  averaging  option  was  set  up 
in  a  manner  to  yield  an  emission 
reduction  equivalent  to  that  expected 
from  Option  1.  Under  Option  2.  an 
operator  would  be  required  to  meet  an 
annual  PM  emissions  target  level  that 
would  reduce  its  urban  bus  fleet  average 
PM  emissions  by  a  specific  amount  each 
>'ear.  depending  on  the  engine  model 
and  age  distribution  of  the  urban  bus 
engines  in  the  operator's  fleet.  In  order 
to  determine  the  annual  target  level  for 
a  fleet  (TIP).  EPA  presented  a  schedule 
that  estimated  the  calendar  years  when 
a  particular  model  year  of  urt>an  bus 
engines  would  be  rebuilt  (see  Figure  1). 
This  schedule  was  based  on  industry 
input  indicating  that  engine  rebuilds 
generally  occur  after  five  years,  with 
subsequent  rebuilds  occurring  in  the 
eighth  and  eleventh  years.  This 
schedule  also  included  modifications 
that  EPA  anticipated  would  occur  as 
urban  bus  operators  attempt  to  reduce 
the  cost  of  rebuilds  by  accelerating 
certain  rebuilds  so  that  the  rebuild  is 
performed  before  1995,  delaying  other 
rebuilds,  and  improving  maintenance 
programs  to  allow  rebuilds  to  be 
performed  less  frequently. 
BHxiNa  cooE  eao-so-p 
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Under  Option  2.  as  proposed,  EPA 
also  projected  the  level  of  retrofit/ 
rebuild  technology  that  EPA  expected  to 
be  available  within  the  cost 
requirements  of  Option  1  for  particular 
models  of  urban  bus  engines  and  the 
pre-rebuild  and  post-rebuild  emissions 
levels  for  those  engine  models.  EPA 


projected  that  aftertreatment  technology 
would  be  available  for  $5,000  or  less  for 
all  1988  and  later  model  year  urban  bus 
engines  that  would  result  in  post- 
rebuild  PM  emissions  of  0.10  g/bhp-hr. 
EPA  also  projected  that  upgrade  kits 
would  be  available  for  $2,000  or  less  for 
pre-1988  DDC  6V92TA  engines,  made 


by  Detroit  Diesel  Corporation.  EPA 
projected  that  neither  aftertreatment 
technologies  nor  engine  upgrades  would 
be  available,  within  the  appropriate  cost 
limitations,  for  any  other  pre-1988 
engine  models  (see  Table  1). 


Table  1.— urban  Bus  Engine  PM  Levels  as  Contained  in  the  July  1992  Notice 


Engine  model 


DOC6V92TA 


DDC  6V92TA  D0EC1 
DDC  6V92TA  DDECII 


Model  year  sold 


DDC6V71 


i 


DDC  6V71T!  ♦.. 

DDC  8V7IN  .; 

DDC  6L71TA! 

DOC  6L71TA  DOEC 
Cummins  L10 


Cummins  LIO  EC 


Other  EngioM 


197^-1987 
1988-1989 
1986-1987 
1988-1991 

1992  

1993  

1973-1987 
1988-1989 
1985-1986 
1973-1984 

1990  

1988-1989 
1990-1991 
1985-1987 
1988-1989 
1990-1991 

1992  

1993  

Pre-1988  ... 
1988-1993  , 


Percent  0* 

affected 

population 


32 
<1 

4 
21 
'6 
'6 

8 
<1 

3 
<1 
<1 
<1 
<1 

1 

3 

4 
'2 
'2 

8 


Pre-retHJild 

PM  level  (Q/ 

bhp-+H) 


Post-rebuiJd 

PM  level  (g/ 

bhp-hr) 


*  Estimate  based  on  current  sales 

»cSwi2iSjteS?  °*  °^^  ^'^^'  ""^  "*'  "^"^  emission  credits  under  EPAs  banking  and  trading  program 


0.50 

0.30 

.30 

.10 

.50 

.50 

'31 

.10 

.25 

.10 

O 

.10 

.50 

.50 

.50 

.10 

.50 

.50 

.50 

.50 

.59 

.10 

.31 

.10 

».30 

.10 

.65 

.65 

.55 

.10 

^46 

.10 

.25 

.10 

n 

.10 

.50 

.50 

n 

.10 

II 

After  using  the  schedule  and 
emissions  information  to  determine  its 
TLF  values,  an  urt>an  bus  operator 
would  be  free  to  choose  any 
combination  of  means,  including  engine 
retrofits  or  engine  upgrades,  or  early 
retirement  of  buses  (at  less  than  the 
assumed  15  years),  such  that  the  actual 
fleet  level  attained  (FLA)  by  the 
operator's  urban  buses  was  less  than  or 
equal  to  its  target  level  for  a  fleet  (TLF) 
during  each  year  of  the  program.  EPA 
assumed  an  average  urtwn  bus  lifetime 
of  15  years  based  on  Information  from 
the  Federal  Transit  Administration, 
formerly  the  Urban  Mass  Transportation 
Administration.  (The  reader  is  directed 
to  pages  33157-33159  of  the  July  27, 
1992  notice  for  an  example  of  how  an 
operator  would  calculate  its  TLF  and 
FLA  values.) 

The  July  1992  notice  also  proposed  a 
process  and  requirements  for 
certification  of  urban  bus  retrofit/ 
rebuild  equipment.  The  proposed 
process  was  based  on  the  existing 
regulations  for  aftermarket  parts 
certification.  The  proposed  process 
required  EPA  to  notify  the  public  of  all 
certification  applications  and  also 


provided  for  public  comment  on  any 
aspect  of  the  applications. 

The  proposM  certification 
requirements  were  slightly  different  for 
exhaust  aftertreatment  compared  to 
engine-based  equipment.  For  exhaust 
aftertreatment  equipment,  the 
manufacturer  would  have  to  submit 
emissions  test  data  showing  compliance 
with  the  0.10  g/bhp-hr  PM  rebuild 
standard.  Such  test  data  would  need  to 
be  performed  over  the  federal  test 
procedure  (FTP)  for  HDEs  on  an  urban 
bus  engine  equipped  with  the 
aftertreatment  system.  The  equipment 
would  need  to  comply  with  the 
standard  for  a  period  of  290.000  miles, 
with  an  allowable  maintenance  interval 
of  150,000  miles.  Since  the  engines  on 
which  this  equipment  will  be  retrofit  are 
older  engines.  EPA  proposed  that 
equipment  manufacturers  would  need 
to  certify  their  system  on  a 
representative  engine  which  had  been 
rebuilt  at  least  once  under  normal 
operating  conditions  (i.e..  around 
200,000  miles  of  actual  operation). 

If  the  same  aftertreatment  system  was 
being  certified  for  use  with  more  than 
one  urban  bus  engine  model.  EPA 
proposed  that  the  equipment 


manufacturer  would  need  to  perform 
emissions  testing  on  only  the  highest 
PM  emitting  engine  model  (bas€^  on 
engine-out  PM  levels  without  exhaust 
aftertreatment).  If  the  highest  PM 
emitting  engine  model  could  meet  the 
0.10  g/bhp-hr  PM  standard  using  the 
aftertreatment  system.  EPA  would 
accept  this  as  proof  that  all  engine 
models  with  lower  PM  emissions  would 
meet  the  0.10  g/bhp-hr  PM  standard  as 
well. 

The  proposed  certification 
requirements  for  engine-based 
equipment  were  dependent  on  the  type 
of  equipment  needing  to  be  certified. 
Certification  testing  might  not  be 
required  for  an  upgrade  kit  which 
converts  an  older  version  of  an  engine 
to  a  later  model  year,  already  certified, 
configuration  of  the  same  engine.  In 
such  a  case,  the  equipment 
manufacturer  would  be  required  to 
show,  based  on  existing  certification 
data  for  the  original  configuration  and 
the  rebuilt  configuration,  that  an  engine 
equipped  with  the  upgrade  kit  complies 
with  the  retrofit/rebuild  PM  standard  of 
0.10  g/bhp-hr  or  achieves  at  least  a  25 
percent  PM  reduction  on  that  engine 


21364       Federal  Register  /  Vol.  58.  No.  75  /  Wednesday.  April  21.  1993  /  Rules  and  Regulations 


model.  If  no  certification  data  exists,  the 
manufacturer  would  have  to  test  the 
engine  over  the  FTP  for  HDEs  to  show 
compliance  with  the  emission  reduction 
requirements. 

For  engine-based  equipment  that 
brings  an  engine  to  a  configuration 
different  than  any  previously  certiBed 
engine  configuration,  the  proposed 
certiHcation  process  was  similar  to  that 
summarized  above  for  exhaust 
aftertreatmert  equipment.  As  proposed, 
the  equipment  manufacturer  would 
have  to  test  a  rebuilt  engine  over  the 
HDE  FTP  both  before  and  after  installing 
the  equipment.  The  emissions  data  from 
such  testing  must  demonstrate 
compliance  with  the  0.10  g/bJ.p-hr  PM 
standard  or  meet  the  25  percent  PM 
reduction  requirement.  As  proposed, 
engine-based  equipment  would  also 
need  to  comply  with  the  emissions 
standard  or  percent  reduction 
requirements  for  a  period  of  290,000 
miles,  with  an  allowable  maintenance 
interval  of  150,000  miles. 

To  demonstrate  compliance  with  the 
25  percent  PM  reduction.  EPA  aI.so 
proposed  that  the  equipment 
manufacturer  could  test  an  u.'-han  bus  on 
a  chassis  dynamometer  over  a  typical 
urban  bus  driving  cycle.  The  equipment 
manufacturer  would  he  required  to 
submit  information  which  supports  the 
test  cycle  as  a  typical  urban  bus  driving 
cycle.  The  equipment  manufacturer 
would  also  have  to  submit  emissions 
results  from  urban  buses  tested  both 
before  and  after  installing  the 
equipment  to  show  that  the  equipment 
results  in  at  least  a  25  percent  reduction 
in  PM  emissions.  (EPA  did  not  propose 
to  allow  chassis  testing  to  comply  with 
the  0.10  g/bhp-hr  PM  rebuild  standard.) 

In  addition  to  the  PM  reouirements 
noted  above,  EPA  proposed  that 
equipment  manufacturers  would  be 
required  to  submit  information  for  other 
pollutants  as  well.  For  the  equipment  to 
be  certified,  the  equipment 
manufacturer  would  need  to  show  that 
its  equipment  did  not  cause  an  engine 
to  excet'd  the  original  hydrocarbon  (HC). 
carbon  monoxide  (CO)  or  oxides  of 
nitrogen  (NOx)  standards  applicable  to 
the  engine  being  rebuilt. 

Related  to  the  enforcement  of  the 
retrofil/rebuild  program,  EPA  proposed 
that  both  equipment  manufacturers  and 
urban  bus  operators  would  have  to 
assume  certain  liability.  Equipment 
manufacturers  would  be  responsible  for 
the  emissions  performance  of  their 
equipment.  As  proposed,  equipment 
manufacturers  would  be  responsible  for 
submitting  all  of  the  necessary 
information  required  for  equipment 
certification,  as  well  as  providing 
instructions  on  how  to  install  and 


properly  maintain  the  equipment.  The 
equipment  manufacturer  would  be 
required  to  assume  liability  for 
equipment  that  is  properly  installed  and 
maintained  as  described  in  the 
instructions. 

As  proposed,  urban  bus  operators 
would  be  responsible  for  meeting  the 
retrofit/rebuild  program  requirements 
detailed  in  either  Option  1  or  2.  The 
proposed  regulations  detailed  the 
records  that  operators  would  be 
required  to  maintain  under  the  program. 
These  records  included  purchase 
records,  receipts,  and  part  numbers  for 
parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 
Operators  would  be  required  to 
maintain  the  above  information  until  all 
1993  and  earlier  urban  buses  were 
retired  from  their  fleet.  Under  the 
proposal,  if  upon  inspection  of  a  bus 
operator's  records.  EPA  found  that  the 
operator  was  not  in  compliance  with 
either  Option  1  or  2,  the  operator  would 
be  held  liable.  Under  Option  1,  the 
penalty  provisions  would  apply  to  each 
urban  bus  that  is  rebuilt  without 
installing  the  appropriate  equipment. 
Each  separate  violation  of  the  Act  is 
subject  to  a  separate  $25,000  penalty. 
Under  Option  2,  if  the  average 
emissions  fleet  level  attained  (FLA)  for 
1993  and  earlier  MY  urban  buses  in  an 
operator's  fleet  (taking  into  account 
urban  buses  retired  at  less  than  15  years 
old)  was  not  below  the  required  target 
level  for  a  fleet  (TLF),  EPA  would  make 
a  determination  of  the  minimum 
number  of  urban  buses  that  would  need 
to  be  retrofitted  or  rebuilt  in  order  to 
comply  with  the  target  level  for  a  fleet 
(TLF).  The  penalty  provisions  would 
apply  to  this  minimum  number  of 
buses. 

One  other  area  discussed  in  the  July 
1992  notice  was  how  EPA  proposed  to 
handle  urban  buses  that  had  particulate 
traps,  alternative  fuels  technology  or 
engine  upgrades  installed  prior  to  the 
start  of  the  retrofit/rebuild  program 
(either  when  purchased  or  subsequently 
retrofit  with  such  equipment).  Under 
the  proposal,  at  the  time  of  the  next 
rebuild,  an  operator  would  have  the 
choice  of  installing  certified  retrofit/ 
rebuild  equipment  or  continuing  to  use 
the  previously  installed  equipment. 
Under  the  proposed  provisions,  the 
operator  could  assume  a  level  of  0.10  g/ 
bhp-hr  for  these  buses  even  if  no 
certified  equipment  were  installed, 
provided  the  vehicle  exhibited  no 
smoke  when  tested  over  a  short  test 
procedure  commonly  known  in  the  bus 
industry  as  a  stall  speed  test.  This  test 
procedure,  found  in  most  urban  bus 
maintenance  and  transmission  manuals, 
is  currently  used  as  a  check  of  the 


engine  and  transmission.  It  is  usually 
run  after  engine  tuneup.  engine  or 
transmission  repair,  or  whenever  the 
engine  appears  to  be  operating  at  less 
than  peaic  efficiency. 

In  proposing  the  use  of  the  stall  test, 
EPA  believed  that  the  stall  test  was  a 
reasonably  simple  way  to  simulate  a 
fully  loaded  urban  bus  pulling  away 
from  a  curb,  which  is  generally  when 
the  worst  PM  emissions  would  be 
expected  to  occur.  If  an  operator  chose 
to  continue  using  the  previously 
installed  equipment,  then  the  general 
emission  performance  of  the  equipment 
would  be  the  operator's  re.sponsib)lity. 
This  respon.sibility  would  continue 
until  either  certified  equipment  was 
installed  or  the  urban  bus  was  retired. 

EPA  also  proposed  provisions  for 
buses  who.se  engines  were  upgraded  to 
a  later  certified  engine  configuration 
before  January  1.  1995.  In  such  cases. 
EPA  would  assume  that  such  buses 
were  operating  at  the  certification  level 
of  the  later  model  year  engine 
configuration  for  purposes  of 
determining  compliance  with  Option  1 
or  2.  As  proposed,  such  buses  would  not 
be  subjecl  to  the  stall  test.  However,  the 
bus  operator  would  be  responsible  for 
maintaining  the  engine  at  the  upgraded 
configuration  until  the  bus  is  retired. 

EPA  requested  comments  on  whether 
it  should  expand  the  use  of  the  stall 
speed  test  as  an  enforcement  check  for 
all  urban  buses  that  are  retrofit  with 
equipment  certified  to  the  0.10  g/bhp-hr 
PM  level.  Under  such  a  provision,  EPA 
could  request  during  an  audit  of  a  bus 
operator,  that  a  stall  test  be  performed 
on  any  urban  bus  that  had  been  rebuilt 
with  equipment  certified  to  the  0.10  g/ 
bhp-hr  PM  standard  to  determine 
whether  the  retrofit/rebuild  equipment 
was  operating  properly. 

II.  Public  Participatioii 

EPA  held  a  public  hearing  on  the 
September  1991  NPRM  on  October  9. 
1991  and  received  written  comments 
through  November  8, 1991.  Subsequent 
to  publication  of  the  July  1992  notice, 
EPA  held  a  public  work.shop  on  August 
6,  1992  and  received  written  comments 
through  September  8, 1992.  During  each 
of  the  comment  periods,  EPA  received 
many  comments  covering  a  wide  range 
of  issues  related  to  this  action.  Each 
submittal  has  been  placed  in  Docket  A- 
91-28  (see  "ADDRESSES"  above). 

EPA  has  reviewed  each  of  the 
comments  received.  In  general,  the 
comments  were  supportive  of  EPA's 
proposals,  although  many  commenters 
requested  general  or  specific 
modifications.  The  following  section 
sui'iimarizes  the  major  comments 
received  on  the  proposed  retrofit/ 
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rebuild  program  and  EPA's  response  to 
those  comments.  Because  many  of  the 
comments  received  on  the  September 
1991  NPRM  were  incorporated  in  the 
development  of  the  July  1992  notice,  or 
are  not  applicable  to  Option  1  and 
Option  2  contained  in  the  July  1992 
notice,  sudi  comments  are  not 
summarized  in  this  preamble.  However, 
a  thorough  summary  of  the  comments 
received  on  the  September  1991  NPRM 
and  the  July  1992  notice,  along  with 
EPA's  response  to  the  comments,  is 
contained  in  the  FRSD  for  this  final 
rule. 

Summary  and  Analysis  of  Comments 

Comments  on  the  proposed  urban  bus 
retrofit/rebuild  program  fell  into  five 
main  areas:  The  retrofit/rebuild  options 
(including  Option  1  and  Option  2). 
emission  standards  for  pollutants  other 
than  PM,  equipment  certification 
(including  provisions  for  grandfathering 
previously  retrofitted  buses),  liability 
provisions  for  the  program,  and 
enforcement.  Comments  and  our 
responses  to  them  regarding  each  of 
these  areas  will  be  addressed  separately 
below. 

A.  Retrofit/Bebuild  Options 

1.  Option  1 

The  majority  of  comments  EPA 
received  on  Option  1  focused  on  issues 
surrounding  the  cost  ceilings.  The  two 
main  issues  with  the  cost  ceilings  were: 
(1)  Whether  cost  ceilings  are  necessary 
and  (2)  what  costs  should  be  considered 
in  determining  the  cost  ceiling.  EPA 
also  received  comments  on  Option  1 
unrelated  to  the  cost  ceiling,  including 
comments  on:  (1)  Stringency  of  the 
standard,  (2)  leadtime  between 
equipment  certification  and 
requirement,  (3)  efficiency  requirements 
for  equipment,  (4)  limiting  requirements 
to  one  retrofit,  and  (5)  transferring 
equipment.  The  following  section 
summarizes  and  responds  to  the 
comments  on  each  of  these  areas. 

(a)  Existence  of  cost  ceilings.  The 
American  Public  Transit  Association 
(APTA).  as  well  as  individual  transit 
operators,  supported  the  adoption  of  the 
cost  ceilings  as  a  way  to  ensure  that  the 
retrofit/rebuild  program  is  reasonable 
and  cost  effective.  APTA  and  others 
commented  that  the  financial  condition 
of  the  transit  industry  is  weak  and 
unstable  and  that  EPA's  approach 
carefully  weighs  the  financial  impact  of 
the  program  with  air  quality 
improvements. 

Not  all  commenters  supported  the 
concept  of  a  cost  ceiling.  The 
Manufacturers  of  Emission  Controls 
Association  (MECA)  and  Donaldson 


Company  (a  trap  manufacturer)  felt  that 
a  cost  ceiling  was  inappropriate  and 
unnecessary.  MECA  commented  that 
trap  system  costs  have  been  reduced 
from  $20,000  to  about  $10,000  in  recent 
years  and  that  further  reductions  seem 
possible.  MECA  also  noted  that  there  are 
a  number  of  manufacturers  interested  in 
marketing  a  retrofit  system  for  use  in 
this  program,  making  the  market 
competitive.  MECA  commented  that  the 
cost  ceiling  would  eliminate  products 
that  offered  significant  benefits  but  that 
were  slightly  above  the  cost  ceiling. 
MECA  also  pointed  out  that  unforeseen 
developments  may  impact  prices  in  the 
future  and  that  the  cost  ceiling  could 
hinder  a  manufacturer's  ability  to 
recoup  research  and  development  costs. 

In  response  to  the  comments 
regarding  cost  ceilings,  EPA  is  retaining 
a  cost  ceiling  under  Option  1  for  a 
number  of  reasons.  Price  abuse  by  a  sole 
supplier  is  an  area  of  concern.  EPA  also 
is  concerned  that  retrofit  equipment 
costs  will  remain  high.  Even  though  it 
may  appear  that  there  will  be 
competition  in  this  market.  EPA  cannot 
be  sure  that  suppliers  will  be  able  to 
reduce  costs  to  a  level  that  would  be 
cost  effective.  As  MECA  points  out, 
unforeseen  circumstances  may  keep  the 
price  of  trap  technology  from  decreasing 
further.  EPA  believes  that  market 
competition  is  still  possible  with  a  cost 
ceiling  and  that  more  than  one 
technology  may  be  available  for  under 
the  cost  ceiling.  (It  should  be  noted  that 
urban  bus  operators  may  choose  to  use 
a  more  expensive  technology  than  is 
required  for  their  own  reasons,  such  as 
ease  of  use  or  familiarity  with  the 
equipment,  or  for  use  under  the  Option 
2  averaging  approach.) 

EPA  unoferstands  that  these 
regulations  will  not  require  urban  bus 
operators  to  install  devices  available  for 
slightly  more  than  the  cost  ceiling.  The 
cost  ceiling  is  being  set  at  a  level 
believed  to  be  achievable  by  equipment 
suppliers  and  reflecting  an  acceptable 
cost  effectiveness  level.  As  discussed  in 
more  detail  in  the  July  1992  notice.  EPA 
believes  that  the  cost  ceilings 
appropriately  balance  the  cost  of  the 
program  with  the  emission  reduction 
goals  of  the  Act  and  the  requirement  to 
provide  a  financial  incentive  to 
manufacturers.  The  cost  effectiveness 
level  is  similar  to  the  cost  effectiveness 
of  other  EPA  bus  programs.  Setting  a 
cost  ceiling  above  these  levels  could 
result  in  costs  that  are  unreasonable  and 
are  not  reasonably  cost  effective.  (The 
reader  is  directed  to  the  FRSD  contained 
in  the  public  docket  for  this  rulemaking 
which  contains  an  analysis  of  the  cost 
effectiveness  of  the  retrofit/rebuild 
program.)  Moreover,  as  equipment 


suppliers  have  the  principal  role  in 
setting  prices,  EPA  does  not  believe  that 
such  suppliers  would  set  prices  at 
slightly  more  than  the  cost  ceiling  if  a 
slight  reduction  in  its  price  would  result 
in  larger  sales. 

In  response  to  the  comment  on  the 
cost  ceiling  unduly  hindering  a 
manufacturers  ability  to  recoup  research 
and  development  costs,  the  cost  ceiling 
places  a  limit  on  how  much  urban  bus 
operators  will  be  required  to  spend  to 
comply  with  the  regulations  for  Option 
1.  rather  than  a  limit  on  the  amount 
equipment  suppliers  may  charge  for 
equipment.  Urban  bus  operators  will 
generally  use  the  least  cost  approach  in 
meeting  requirements.  In  a  competitive 
market  where  there  is  more  than  one 
technology  available,  a  supplier's  ability 
to  recoup  costs  is  more  closely  tied  to 
the  cost  of  the  competing  technology 
rather  than  to  the  cost  ceiling.  (It  should 
be  noted  for  the  purposes  of  this 
discussion  that  the  equipment  supplier 
may  be  different  than  the  equipment 
manufacturer.)  For  the  reasons  stated 
above  and  in  the  July  1992  notice,  EPA 
continues  to  believe  that  the  cost 
limitations  are  consistent  with  the 
requirements  of  section  219(d)  and  are 
appropriate  in  the  implementation  of 
this  program. 

[bi  Alternatives  to  setting  a  ceiling. 
MECA  suggested  two  alternative 
approaches  to  setting  a  cost  ceiling  in 
this  action.  MECA  suggested  that  EPA 
could  defer  setting  a  cost  ceiling  in  this 
rulemaking  but  reserve  the  right  to 
establish  one  in  the  future. 
Alternatively.  MECA  suggested  that  EPA 
could  refuse  certification  of 
technologies  that  are  too  costly 
compared  to  other  available  controls. 

In  response  to  these  comments,  EPA 
believes  postponing  the  decision  to  set 
a  cost  ceiling  would  be  problematic 
because  it  would  require  another 
rulemaking,  a  relatively  long  process. 
Until  regulations  setting  a  cost  ceiling 
are  in  place,  urban  bus  operators  would 
be  bound  by  the  original  rule  which 
may  require  unreasonably  expensive 
controls  to  be  retrofitted  on  buses.  EPA 
believes  that  refusing  certification  based 
on  excessive  costs  would  be  equivalent 
to  having  an  unspecified  cost  limit.  This 
would  create  great  uncertainty  in  the 
market  because  manufacturers  would 
not  know  if  they  would  be  granted 
certification  until  very  late  in  the 
process. 

EPA  believes  uncertainty  exists  for 
manufacturers  with  any  of  the  above 
approaches.  With  the  cost  ceiling, 
manufacturers  would  be  uncertain  about 
production  costs  and,  therefore, 
uncertain  if  they  would  be  able  to 
market  their  product  for  an  amount  less 
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than  the  cost  ceiHng.  With  either  of 
MECA's  suggested  approaches, 
manufacturers  would  also  be  uncertain 
whether  EPA  would  determine  if  theii 
product  was  too  expensive  to  be 
required  under  the  program. 

With  the  cost  cap  in  place,  EPA 
believes  uncertainty  for  both 
manufacturers  and  urban  bus  operators 
would  be  minimized.  Manufacturers 
would  know  up  front  what  their 
equipment  must  cost  in  order  to 
participate  in  the  program.  This  would 
give  manufocturers  a  pricing  target  to 
compare  with  estimated  development, 
production  and  certification  costs  when 
deciding  whether  to  develop  equipment 
for  th«  program.  The  cost  cap  also 
provides  needed  certainty  for  urban  bus 
operators,  especially  for  planning  and 
budgeting.  Urban  bus  operators  will  be 
able  to  estimate  an  upfwr  bound  on 
costs  due  to  this  program  by  estimating 
the  number  of  rebuilds  that  will  occur 
during  a  given  year. 

For  these  reasons,  EPA  is  retaining  a 
cost  ceiling  under  Option  1.  EPA 
believes  that  the  ceilings  are  necessary 
because  equipment  costs  are  currently 
high  and  there  is  insufficient  evidence 
that  costs  will  be  reduced  to  a  level 
believed  by  EPA  to  be  cost  effective. 

(c)  Revisions  to  the  cost  ceiling.  In  the 
July  1992  notice,  the  proposed  cost 
ceilings  under  Option  1  were  based 
solely  on  the  price  of  parts  and 
equipment.  Many  commenters  stated 
that  basing  the  cost  ceiling  only  on  up- 
front equipment  costs  is  inadequate,  and 
that  a  complete  evaluation  must  take  the 
entire  Life  cycle  cost  of  the  equipment 
into  consideration.  Other  items  that 
commenters  believe  should  be 
considered  in  determining  the  life  cycle 
cost  of  equipment  are  installation  costs, 
incremental  life  cycle  maintenance 
costs,  and  incremental  life  cycle  fuel 
costs.  In  addition,  commenters  also 
stated  that  when  a  retrofit  requires  the 
use  of  a  different  fuel  or  fuel  additive, 
delivery  system  costs  and  facility  costs 
must  be  taken  into  account. 

In  response  to  these  comments,  EPA 
is  revising  the  cost  limit  to  take  into 
consideration  the  life  cycle  costs  of 
retrofit/ rebuild  equipment.  EPA  believes 
that  it  is  important  to  create  a  cost 
estimating  methodology  that  takes  into 
consideration  all  of  the  costs  associated 
with  the  technology.  This  would 
include  up-front  costs,  potential  fuel 
penalties  or  savings,  fuel  additive  costs, 
maintenance  costs,  and  other  costs. 

Because  the  original  cost  ceilings 
were  based  on  up-front  equipment  costs 
only,  the  cost  ceilings  for  Option  1  must 
be  revised  to  reflect  the  inclusion  of 
other  costs.  In  order  to  determine  the 
life  cycle  cost  ceilings  associated  with 


meeting  the  0.10  g/bhp-hr  PM  standard 
or  the  25  percent  PM  reduction,  EPA  is 
accounting  for  incremental  costs 
associated  with  equipment,  installation, 
life  cycle  maintenance,  and  life  cycle 
fuel  costs.  Facility  costs,  including 
refueling  facilities  and  facility  changes, 
are  not  a  direct  part  of  the  cost  ceiling 
calculations,  but  must  also  be  addressed 
by  the  equipment  supplier  as  part  of  a 
package  offered  to  the  urban  bus 
operator.  EPA  has  determined  a  life 
cycle  cost  ceiling  of  $7,940  for  meeting 
the  0.10  g^hp-hr  PM  standard  and  life 
cycle  cost  ceiling  of  $2,000  for 
complying  with  the  25  percent  or 
greater  PM  reduction  requirement.  (The 
following  discussion  provides  a  detailed 
explanation  of  how  each  of  the  costs 
will  be  estimated  and  how  EPA  has 
determined  each  cost  for  the  revised 
Option  1  cost  ceilings.) 

As  in  the  July  1992  notice,  the  revised 
cost  ceilings  noted  above  are  based  on 
the  life  cycle  costs  associated  with 
particulate  traps  for  the  0.10  g/bhp-hr 
PM  standard,  and  engine  upgrades  for 
the  25  percent  or  greater  PM  reduction. 
However,  any  retrofit  technology  may  be 
certified  for  a  particular  engine  model, 
for  use  under  Option  1,  if  the  certifier 
can  show  that  the  technology  meets  the 
required  emission  and  cost  limitations. 
Installation  costs,  maintenance  costs, 
and  fuel  costs  due  to  fuel  economy 
impacts  are  to  be  calculated  by  EPA  at 
time  of  certiHcation,  based  on 
information  provided  by  the  equipment 
certiHer.  Life  cycle  fuel  costs  when  an 
alternative  fuel  or  fuel  additive  is  used 
may  vary  and  must  be  calculated  after 
fuel  pricing  is  determined,  as  described 
in  the  life  cycle  fuel  cost  section  below. 

In  order  to  determine  if  retrofit/ 
rebuild  equipment  meets  the  cost 
requirements  of  Option  1,  the  life  cycle 
costs  of  the  equipment  will  be  compared 
to  the  appropriate  cost  ceiUng.  If 
retrofit/ rebuild  equipment  is  certified 
for  a  particular  engine  model  as  meeting 
Option  1  emissions  requirements,  and  is 
shown  to  be  below  the  life  cycle  cost 
ceiling,  retrofit  requirements  will  be 
triggered  for  that  engine  model.  As  a 
result,  any  urban  bus  operator  subject  to 
these  regulations  that  is  retrofitting  an 
urban  bus  equipped  with  that  engine 
model  will  be  required  to  meet  the 
emission  standards  triggered  by  the 
certification  of  the  retrofit/rebuild 
equipment,  assuming  the  equipment  is 
offered  to  the  operator  for  less  than  the 
appropriate  life  cycle  cast  ceiling.  An 
urban  bus  operator  would  not  be 
required  to  purchase  certified 
equipment  under  Option  1  if  the  life 
cycle  cost  of  the  equipment  were  greater 
than  the  life  cycle  cost  limit. 


It  should  be  noted  that  retrofit 
equipment  may  be  a  trigger  for  all 
affected  urban  bus  operators,  or  the 
retrofit  equipment  may  be  a  trigger  for 
only  some  urban  bus  operators,  because 
costs  may  vary  regionally.  To  be 
declared  a  trigger  for  an  engine  model 
for  all  affected  urban  bus  operators,  the 
equipment  certifier  must  guarantee  to 
EPA  that  the  equipment  will  be  offered 
to  all  operators  affected  by  the  retrofit/ 
rebuild  program  for  less  than  the  life 
cycle  cost  ceiling.  (As  noted  above,  if 
the  certified  equipment  is  not  offered  to 
an  urban  bus  operator  for  less  than  the 
life  cycle  cost  limit,  the  bus  operator 
will  not  be  required  to  use  such 
equipment  under  Option  1.)  However, 
as  discussed  earlier,  an  equipment 
manufacturer  may  also  certify 
equipment  as  available  for  less  than  the 
Ufe  cycle  cost  ceiling  for  a  limited 
number  of  affected  operators.  In  such 
cases,  the  equipment  will  be  a  trigger  for 
only  those  ojierators  to  which  the 
equipment  is  offered  for  less  than  the 
life  cycle  cost  ceiling.  In  addition,  if  the 
equipment  will  only  be  offered  to  a 
limited  number  of  affected  operators.  It 
is  the  responsibility  of  the  equipment 
manufacturer  to  contact  the  urban  bus 
operators  and  offer  the  system  for  under 
the  cost  ceiling. 

It  should  be  noted  that  equipment 
certifiers  that  do  not  intend  to  have  their 
equipment  used  to  meet  requirements 
under  Option  1,  but  only  under  Option 
2,  are  not  required  to  supply  any  cost 
information  at  time  of  equipment 
certification.  Such  certified  equipment 
would  not  trigger  any  requirements 
under  Option  1  but  could  be  used  to 
meet  Option  2  requirements. 

(i)  Equipment  costs.  In  its  comments 
on  the  September  1991  NPRM. 
Donaldson  projected  a  trap  cost  of 
$5,000  for  1995.  Commenting  on  the 
cost  ceilings  in  the  July  1992  notice. 
Donaldson  stated  that  it  no  longer 
believed  that  it  will  be  able  to  offer  trap 
systems  for  $5,000.  Donaldson 
identified  changes  in  commercial  and 
technical  market  conditions  as  the 
reason  for  the  change  in  its  pricing 
forecast.  These  changes  included  a  drop 
in  volume  projections,  an  increase  in 
warranty  requirements,  and  a  slow 
dowm  in  trap  development.  Donaldson 
provided  a  revised  pricing  forecast  for 
1995  of  between  $5,000  and  $6,500. 

MEGA  commented  that  if  a  cost 
ceiling  based  only  on  equipment  costs 
was  set,  it  should  be  raised  to  at  least 
$6,400  for  the  0.10  g/bhp-hr  standard. 
MECA  claimed  the  program  would  still 
be  cost  effective  with  a  ceiling  at  that 
level.  MEG\  commented  that  the  cost 
effectiveness  of  a  $6,400  cost  ceiling  for 
a  trap  yielding  an  80  percent  reduction 
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is  the  same  as  the  cost  effectiveness  of 
a  $2,000  system  yielding  a  25  percent 
reduction. 

MECA's  assessment  of  cost 
effectiveness,  while  accurate,  ignores 
the  fuel  economy  penalty  associated 
with  the  use  of  particulate  traps.  EPA 
assumed  a  fuel  economy  penalty  of  two 
percent  for  Its  economic  impact  analysis 
for  the  NPRM  and  in  setting  the  cost 
ceiling  of  $5,000  for  the  0.10  g/bhp-hr 
standard.  When  this  fuel  economy 
penalty  is  included  in  the  analysis,  the 
cost  effectiveness  of  the  0.10  g/bhp-hr 
PM  standard  and  the  25  percent  PM 
reduction  are  equivalent. 

EPA  is  concerned  that  if  the  cost 
ceiling  is  set  too  low.  there  will  not  be 
any  technology  available  and  therefore 
little  PM  benefit  will  be  leaHzed  from 
this  program.  EPA  based  its  original  cost 
ceiling  on  Donaldson  projections  for  the 
cost  of  trap  systems  in  the  1995  time 
frame.  EPA  continues  to  believe  that 
trap  systems  are  the  most  likely 
technology  to  be  available  to  meet  a  0.10 
g/bhp-hr  standard  for  rebuilt  engines 
and  continues  to  base  the  cost  ceiling  on 
the  costs  associated  with  such  a  system. 
EPA,  therefore,  has  revised  its  cost 
ceiling  upward  to  reflect  an  equipment 
cost  of  $6,500  for  the  0.10  g/bhp-hr 
standard.  EPA  believes  that  the 
program's  requirements  and  cost 
effectiveness  remain  reasonable  with 
this  increase  in  the  cost  ceiling  as 
described  in  the  economic  impact 
section  below. 

EPA  did  not  receive  any  comments  on 
the  assumed  engine  upgrade  equipment 
cost.  EPA  continues  to  believe  that 
$2,000  is  a  reasonable  and  appropriate 
equipment  cost  assumption  for 
technologies  offering  a  25  percent  PM 
reduction. 

For  systems  that  require  the  use  of  an 
alternative  hiel  or  a  fuel  additive,  the 
maximum  amount  allowed  to  be 
charged  for  equipment  could  vary  and 
may  not  be  able  to  be  determined  at 
time  of  certification.  This  is  because  life 
cycle  fuel  costs  could  vary  among 
vehicles  and  operators.  However,  once 
life  cycle  fuel  costs  are  established  for 
a  vehicle,  the  maximum  amount 
allowed  to  be  charged  for  the  equipment 
can  be  determined.  It  is  critical  that  total 
hfe  cycle  costs  stay  within  the  cost 
ceiling  if  equipment  is  to  act  as  a  trigger 
for  program  requirements.  Details  of 
how  fuel  costs  will  be  determined  Is 
provided  In  the  life  cycle  fuel  cost 
section  below. 

For  retrofit  systems  that  include  the 
replacement  of  the  old.  worn  engine 
with  a  new  engine,  the  certifier  may 
include  the  savings  from  replacing 
rather  than  rebuilding  the  old  engine  In 
the  life  cycle  cost  calculation.  EPA  has 


used  a  standard  rebuild  cost  of  $10,000 
in  its  analysis,  based  on  comments 
submitted  by  Southern  California  Rapid 
Transit  District  (SCRTD).  EPA  believes 
that  $10,000  is  a  reasonable  estimate  of 
the  savings  realized  from  not  having  to 
rebuild  the  old  engine  and  will  allow 
the  certifier  to  offset  other  high  costs 
associated  with  the  retrofit  of  a  new 
engine  vnth  this  credit. 

lii)  Installation  costs.  The  Engine 
Manufacturers  Association  and  Detroit 
Diesel  Corporation  supported  including 
installation  costs  in  the  cost  ceiling. 
Detroit  Diesel  recommended  that  urban 
bus  operators  should  be  allowed  to  seek 
an  exemption  fit)m  the  requirements  if 
they  could  demonstrate  that  their  total 
incremental  cost  (parts  and  labor)  would 
be  more  than  the  $5,000  or  $2,000  cost 
ceilings.  Detroit  Diesel's  concern  is  that 
for  certain  vehicle  types,  installation 
may  be  expensive  or  infeasible. 

MECA  suggested  that  if  the  cost 
ceiling  is  retained,  it  should  not  include 
installation  costs  because  they  will  vary 
among  transit  companies,  making 
enforcement  difficult.  MECA  suggests 
that  EPA  review  installation  procedures 
during  certification  and  reject  those  that 
are  clearlv  unreasonable. 

EPA  believes  that  installation  cost 
should  be  examined  as  part  of  overall 
retrofit  cost.  However,  to  avoid  creating 
the  potential  need  for  an  urban  bus 
operator  to  petition  the  Agency  for  an 
exemption  based  on  high  installation 
costs.  EPA  will  account  for  installation 
costs  at  time  of  certification. 
Manufacturers  who  wish  to  show  that 
their  retrofit  equipment  is  available  for 
under  the  cost  ceiling  must  submit 
installation  instructions  and  estimate 
the  total  average  number  of  labor  hours 
involved  in  the  installation  of  their 
equipment,  incremental  to  a  standard 
rebuild,  for  each  engine/coach 
combination  for  which  the  equipment  is 
being  certified.  EPA  may  require  the 
certifier  to  include  an  estimate  for  a 
standard  rebuild  and  an  estimate  for  the 
rebuild  with  the  retrofit  equipment  in 
cases  where  the  engine  is  being  altered 
significantly,  as  with  an  upgrade  or 
alternative  fuels  conversion.  The 
certifier  may  assume  that  the  engine  is 
removed  from  the  coach  during  a 
standard  rebuild.  This  information,  as 
part  of  the  application  for  certification, 
will  be  subject  to  public  review,  as 
described  below  in  the  certification 
section.  EPA  will  consider  any 
comments  it  receives  from  the  public  in 
making  a  determination  if  the  estimate 
given  by  the  manufacturer  is  reasonable. 

Once  an  estimate  of  the  number  of 
labor  hours  has  been  established, 
installation  costs  will  be  calculated 
using  a  labor  rate  of  $35.  The  $35  labor 


rate  is  taken  from  comments  submitted 
by  SCRTD  as  typical  for  their  facility 
and  is  comparable  to  rates  used  by  EPA 
in  previous  rulemaking  analyses.  EPA 
recognizes  that  installation  time  may 
vary  somewhat  among  urban  bus 
operators  depending  on  the  abilities  of 
those  installing  the  equipment  and  other 
variables.  However,  in  order  to  simplify 
implementation  and  enforcement.  EPA 
must  be  able  to  calculate  one 
installation  cost  for  each  engine/coach 
retrofit  that  can  be  used  by  EPA  in 
estimating  overall  costs.  Allowing  urban 
bus  operators  to  use  their  own  estimates 
would  make  enforcement  and 
implementation  very  difficult  because 
actual  installation  costs  would  be  a 
subject  of  dispute  between  urt)an  bus 
operators  and  equipment  manufacturers. 
EPA  believes  a  ty-pical  number  of  hours 
will  be  established  through  the 
certification  and  public  review  process. 

For  purposes  ot  setting  the  cost 
ceiling.  EPA  must  estimate  the  typical 
installation  cost  for  a  trap  system  and  a 
basic  engine  upgrade.  To  calculate 
typical  trap  system  installation  costs. 
EPA  has  relied  on  information  provided 
by  commenters.  Donaldson  commented 
that  a  typical  trap  installation  takes 
about  20  to  25  labor  hours  incremental 
to  rebuild  depending  on  vehicle  make 
and  age.  Using  25  hours  and  the  $35  an 
hour  labor  rate  reported  by  SCRTD.  trap 
installation  is  estimated  to  cost  $875  in 
incremental  labor  costs. 

EPA  did  not  receive  any  comments 
regarding  excessive  upgrade  installation 
costs.  To  determine  the  cost  ceiling  for 
upgrades,  EPA  has  assumed  that  there 
are  no  incremental  installation  costs.  An 
engine  upgrade  basically  involves 
replacing  engine  components  usually 
replaced  at  time  of  rebuild  with  later 
model  year  versions  of  those 
components.  Therefore,  any  incremental 
installation  cost  should  be  negligible. 

[Hi]  Life  cycle  fuel  costs.  EPA  received 
comments  that  incremental  fuel  costs 
(or  savings)  over  the  life  of  the  retrofit 
may  be  significant  and  should  be 
considered  in  any  cost  calculation.  The 
American  Gas  Association  (AGA)  and 
Natural  Gas  Vehicle  Coalition  (NGVC) 
commented  that  even  though  the  up- 
front cost  of  converting  an  engine  to 
operate  on  natural  gas  is  high  relative  to 
the  cost  of  a  trap  system,  the  higher  up- 
front cost  may  be  offset  by  fuel  cost 
savings  over  the  life  of  the  retrofit 
conversion.  AGA  feels  that  considering 
equipment  costs  only  would  prevent 
natural  gas  from  being  required  under 
the  program  even  though,  according  to 
AGA,  its  long  term  cost  effectiveness 
meets  or  exceeds  that  of  traps. 

APTA  recommended  that  fuel 
additive  costs  be  included  in  the  cost 
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ceiling.  A  ^el  additive  may  be 
necessary  for  the  operation  of  some 
retrofit  trap  and  alternative  fuel  systems. 

EPA  is  now  including  life  cycle  fuel 
costs  of  a  retrofit  system  in  the  cost 
ceilings.  Incremental  fuel  costs  will 
generally  be  determined  at  time  of 
certification  by  examining  fuel  costs 
before  and  after  the  retrofit.  There  are 
three  ways  that  fuel  costs  may  be 
impacted  by  retrofit  equipment:  a 
different  fiiel  may  be  required,  an 
additive  may  be  required,  and/or  fuel 
economy  may  change. 

With  any  technology  required  for  this 
program,  EPA  must  be  certain  that 
controls  are  cost  effective  when 
installed  and  remain  cost  effective 
throughout  the  life  of  the  retrofit.  The 
cost  effectiveness  of  retrofitting  an 
engine  to  use  alternative  fuels  or  fuel 
additives  is  dependent  on  the  cost  of 
those  fuels  and  additives  over  the  life  of 
the  retrofit.  An  alternative  fuel  or  fuel 
additive  may  appear  cost  effective  at 
time  of  rebuild,  but  if  the  cost  of  that 
fuel  or  additive  increases  at  a  rate  higher 
than  that  of  diesel  fuel,  the  retrofit  could 
prove  to  be  unreasonable.  Therefore,  if 
'an  alternative  fuel  or  fuel  additive  is  to 
trigger  a  retrofit  requirement  for  an 
engine  model  under  Option  1.  EPA  must 
be  assured  that  its  cost  does  not 
substantially  increase  relative  to 
baseline  diesel  cost.  Diesel  is  the 
baseline  cost  because  it  is  the  fuel  that 
would  be  used  without  the  retrofit.  EPA 
is  interested  only  in  costs  due  to  the 
retrofit  equipment.  All  fuel  cost 
comparisons  should  exclude  any  state 
and  federal  taxes  on  the  fuel  for  reasons 
given  below. 

For  a  system  using  a  fuel  additive  or 
fuel  other  than  diesel  fuel  to  trigger  the 


requirements  under  this  program,  a 
contract  must  be  made  available  to  the 
urban  bus  operator  for  the  supply  of  fuel 
or  additive  for  the  life  of  the  retrofit. 
The  contract  would  be  a  package 
including  the  costs  associated  with  the 
use  of  the  fuel  or  additive.  The  contract 
for  an  alternative  fuel  must  specify  a 
cost,  incremental  to  the  cost  of  diesel 
fuel  on  a  per  mile  basis,  at  which  the 
fuel  will  be  offered.  The  contract  for  a 
fuel  additive  must  specify  the  maximum 
price  that  will  be  charged  for  the 
additive  over  the  life  of  the  retrofit  such 
that  the  cost  of  the  additive  per  gallon 
of  diesel  fuel  may  be  determined.  The 
contract  must  also  address  any  facility 
costs  associated  with  the  alternative  fuel 
or  fuel  additive  also,  as  discussed  in  the 
facilities  section  below.  Once  the 
contract  is  presented,  the  life  cycle  fuel 
cost  can  be  determined  as  described 
below  and  added  to  the  other  costs  for 
comparison  with  the  life  cycle  cost 
ceiling. 

The  certifier  must  submit  at  time  of 
certification,  along  with  supporting 
documentation,  the  average  fuel 
economy  of  an  urban  bus  operating  with 
the  alternative  fuel  retrofit.  For  fuel 
additives,  the  amount  of  additive 
required  to  be  used  with  the  retrofit  per 
gallon  of  fuel  must  be  provided  by  the 
certifier.  These  numbers  will  be  used  to 
establish  per  mile  fuel  costs  attributed 
to  the  retrofit. 

The  cost  of  diesel  fuel  for  an  urban 
bus  operator  must  be  determined  by 
examining  the  price  of  fuel,  excluding 
taxes,  offered  to  the  urban  bus  operator 
basedDn  typical  quantities  of  diesel 
delivered  to  the  urban  bus  operator.  An 
assumed  fuel  economy  of  3.3  miles  per 


gallon  should  be  used  when  calculating 
the  per  mile  cost  of  fuel.' 

Table  2  provides  the  mileage  numbers 
to  be  used  in  the  life  cycle  fuel  cost 
calculation.  These  mileages  are  based  on 
information  from  the  "Transit  Bus 
Engine  Rebuild  Survey"  provided  by 
APTA  and  have  been  discounted  to 
reflect  that  they  are  accumulated  after 
the  date  of  rebuild.  Establishing  these ' 
mileages  is  necessary  to  simplify  the 
program  and  allow  manufacturers  to 
calculate  fuel  costs  at  time  of  retrofit. 

Table  2.— Discounted  Mileage 
Remaining  in  an  Urban  Bus'  Life 


Age  ot  urban  bus  at  lime  of  en- 
gine retMjM 


5  years  .. 

6  years  .. 

7  years  .. 
e  years  .. 

9  years  .. 

10  years 

11  years 

12  years 

13  years 

14  years 

15  years 


Discounted 

miles  left  In 

life  of  utt>an 

bus 


229,478 

204.881 

180.703 

155.902 

131.505 

109.660 

90.608 

70.200 

48,364 

25,000 

0 


As  an  example  of  how  this  fuel 
calculation  would  work,  EPA  will  use 
information  provided  by  AGA  on  a 
compressed  natural  gas  (CNC)  bus  fleet 
being  operated  by  Sacramento  Regional 
Transit  Authority.  AGA  uses  a  diesel 
fuel  cost  of  $0.73  per  gallon  in  its 
analysis.  Using  this  fuel  cost  as  the 
baseline  diesel  fuel  cost  of  the  example 
fleet,  a  diesel  fuel  cost  per  mile  can  be 
calculated  as  follows: 


$0.73  per  gallon 
3.3  miles  per  gallon 


=  $0.22  per  mile 


AGA  uses  a  CNG  fuel  economy  on  2.45  miles  per  therm  and  a  total  fuel  cost  of  $0.41  per  therm  in  its  analysis. 
Using  these  numbers,  a  CNG  per  mile  fuel  cost  can  be  calculated  as  follows: 


$0.4 1  per  therm 
2.45  miles  per  therm 


=  $0.17  per  mile 


For  this  example,  the  difference  in  the 
per  mile  fuel  cost  Is  $0.05.  (As  noted 
eariier.  a  contract  would  have  to  be 
offered  to  the  urban  bus  operator  to 
supply  fuel  for  a  price  incremental  to 
diesel  on  a  per  mile  basis.)  To  calculate 
life  cycle  incremental  fuel  costs  for  this 
example.  $0.05  per  mile  cost  differential 


'  Based  oo  loul  v«hicl«  milos  and  gallons  of 
dies«(  fu«l  used  from  transit  authorities  with 


would  be  multiplied  by  the  appropriate 
discounted  mileage  from  Table  2.  If.  for 
example,  the  urban  bus  was  retrofit  at  6 
years  of  age,  a  life  cycle  fuel  savings  of 
$10,244  (i.e.,  204,881  miles  x  $0.05/ 
mile)  would  be  realized.  This  savings 
could  then  be  used  in  the  overall  life 


populations  gr«ater  than  2  million. 
Operating  and  Financial  Statistics.' 


'1989  Transit 
APTA. 


cycle  cost  calculation,  possibly 
offsetting  high  equipment  costs. 

The  life  cycle  cost  of  a  fuel  additive 
for  a  diesel  engine  would  be  calculated 
by  multiplying  the  per  mile  cost  of  the 
additive  stipulated  in  the  contract 
between  the  supplier  and  the  urban  bus 
operator,  by  the  appropriate  discounted 
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mileage  number  in  Table  2.  (The  per 
mile  cost  of  the  fuel  additive  would  be 
calculated  by  dividing  the  cost  of  the 
fiiel  additive  on  a  per  gallon  basis  by  the 
fuel  economy  of  the  bus  being  retrofit.) 
The  life  cycle  fuel  cost  due  to  a  fuel 
economy  penalty  associated  with  the 
use  of  retrofit  equipment  is  more  simple 


and  will  be  estimated  by  EPA  and  the 
certifier  at  time  of  certification.  The 
certifier  is  required  to  provide 
information  on  the  fuel  economy  impact 
of  the  retrofit  equipment  at  time  of 
certification.  It  should  be  noted  that  this 
applies  to  any  equipment  that  does  not 
require  a  change  to  an  alternative  fuel, 


including  equipment  using  a  fuel 
additive.  EPA  assumes  that  the  fuel 
economy  impact  will  not  change 
substantially  over  time.  Using  Equation 
1,  EPA  would  calculate  life  cycle  fuel 
cost  impacts  due  to  a  change  in  fuel 
economy. 


CtSrl-'29.'«mi>es 


3.3  miles 
gallon 


$0.72 
^  — - —  =  cost  of  fuel  economy  impact 


Equation  I 


The  mileage  shown  in  Equation  1  is 
an  estimate  of  the  national  average 
number  of  discounted  miles  left  after 
engine  rebuilding,  based  on  Table  2  and 
the  adjusted  rebuild  schedule  discussed 
under  the  analysis  of  Option  2  (see 
Figure  l).  EPA  also  has  assumed  a  diesel 
fuel  cost  of  $0.72  per  gallon  for 
purposes  of  calculating  fuel  economy 
impact  costs.  ■* 

Using  Equation  1.  EPA  has  estimated 
the  life  cycle  fuel  costs  of  a  typical  trap 
system  and  engine  upgrade  for  purposes 
of  including  these  costs  in  the  cost 
ceiling.  Assuming  a  fuel  economy 
penalty  of  two  percent.  EPA  has 
estimated  life  cycle  fuel  cost  impacts  for 
a  typical  trap  system  to  be  $563.  EPA  is 
unaware  of  any  fuel  economy  penalty 
associated  with  available  engine 
upgrades  and  therefore  is  not  increasing 
the  cost  oailing  for  the  25  percent 
reduction. 

(iv)  Facility  costs.  Retrofits  using 
alternative  fuels  or  fuel  additives  may 
require  new  facilities  to  be  built  for 
fueling  the  retrofit  buses.  As  part  of  the 
fuel  package  offered  to  the  urban  bus 
operator,  the  equipment  supplier  must 
cover  facility  costs  associated  with  the 
fuel  or  additive.  In  cases  where  an  urban 
bus  operator  does  not  have  a  fueling 
facility  for  the  retrofit  or  does  not  have 
one  capable  of  handling  the  retrofit 
vehicles  due  to  capacity  restrictions,  the 
equipment  supplier  would  be 
responsible  for  providing  on-site 
refueling  facilities  for  the  urban  bus 
operator  in  order  for  the  retrofit 
equipment  to  act  as  a  trigger.  At  the 
urban  bus  operator's  discretion, 
arrangements  may  be  made  for  refueling 
off-site.  EPA  expects  that  refueling 
facility  expenses  incurred  by  the 
supplier  will  be  recouped  through  the 
pricing  of  fuel  as  specified  in  the 
contract.  Operational  costs  associated 

'  Based  on  1 992  average  price  of  number  2 
disUllale.  axduding  taxes  through  Seplambor  1992. 
■PeUoleum  Marketing  Monthly."  US.  Depanmoni" 
of  Energy.  December  1992.  DOE/ElA-0380. 


with  the  refueling  facility  such  as  the 
co.st  of  electricity  to  power  natural  gas 
compressors  are  also  the  responsibility 
of  the  equipment  supplier.  In  any  case, 
refueling  must  not  place  a  burden  on  the 
urban  bus  operator  such  that  services  to 
the  public  must  be  reduced. 

The  equipment  supplier  is  also 
res|>onsible  for  any  facility  changes 
necessary  to  comply  with  safety  and  fire 
codes.  For  compressed  natural  gas,  this 
may  included  ventilation  improvements 
in  vehicle  maintenance  facilities.  Again, 
facility  costs  must  be  handled  in  this 
way  only  if  equipment  is  a  trigger  for 
program  requirements  for  the  urban  bus 
operator. 

(v)  Life  cycle  maintenance  costs.  In 
determining  life  cycle  costs,  EPA  is 
including  any  increased  cost  of 
scheduled  maintenance  over  a  period 
equivalent  to  the  emis.sion  performance 
warranty  (150,000  miles,  as  described 
later  in  today's  action).  EPA  believes 
that  if  major  component  replacement  is 
necessary  to  maintain  the  emissions 
performance  of  the  equipment,  it  should 
be  accounted  for  in  the  cost  ceiling. 
Equipment  suppliers  must  provide  a 
maintenance  schedule  at  time  of 
certification.  In  addition,  they  must 
supply  EPA  with  a  list  of  the  current 
cost  of  hardware  replaced  during  all 
scheduled  maintenance  performed  at  or 
before  150,000  miles.  EPA  will  accept 
comments  on  the  certification 
application,  as  described  below  in  the 
certification  section,  and  consider  those 
comments  in  determining  life  cycle 
maintenance  cost  of  retrofit  equipment. 
EPA  will  determine  if  the  scheduled 
maintenance  items  are  comparable  to 
those  of  the  original  engine  or  if  some 
of  the  items  are  additional  due  to  the 
retrofit.  The  co.st  of  additional  hardware 
will  be  included  in  calculating  life  cycle 
costs.  All  costs  will  be  discounted  at  an 
annual  rate  of  7  percent.  EPA  will  use 
the  average  mileage  accumulation  rates 
to  determine  in  what  year  maintenance 
takes  place  for  purposes  of  discounting. 


EPA  does  not  believe  that  scheduled 
maintenance  performed  at  more  than 
150,000  miles  after  the  rebuild  will  be 
a  major  cost  for  urban  bus  operators 
because  on  average  urban  buses  will 
remain  in  service  only  for  154.OC0  milus 
after  the  first  rebuild  under  the  prtigram. 
Therefore,  EPA  will  not  include  such 
maintenance  costs  in  its  life  cycle  cost 
determination. 

EPA  is  not  including  unscheduled 
repairs  in  the  cost  ceiling  for  a  number 
of  reasons.  First,  manufacturers  are  not 
able  to  reasonably  project  the 
occurrence  of  such  repairs.  Next, 
component  failures  due  to  a 
manufacturing  defect  would  be  covered 
by  warranty  provisions  (as  discussed  in 
the  liability  section  of  today's  action). 
Next,  repairs  due  to  an  urban  bus 
operator's  failure  to  perform  scheduled 
maintenance  are  the  urban  bus 
operator's  responsibility.  Finally, 
components  that  wear  out  after  the 
warranty  will  not  be  accounted  for  in 
the  cost  ceiling. 

EPA  has  estimated  the  incremental 
maintenance  costs  for  particulate  traps 
and  engine  upgrades  for  purposes  of 
setting  the  cost  ceiling.  EPA  knows  of 
no  scheduled  maintenance  that  is 
necessary  in  the  first  150,000  miles  of 
operation  of  particulate  trap  systems. 
For  trap  systems,  it  may  be  necessary  to 
clean  or  replace  the  trap  cores  during 
the  life  of  the  retrofit,  especially  if  the 
life  of  the  retrofit  is  longer  than  average. 
However,  EPA  expects  that  such 
maintenance  would  occur  after  the 
150,000  mile  interval.  EPA  believes  that 
there  will  be  no  incremental 
maintenance  co.sts  associated  with  an 
engine  upgrade.  Because  upgrades 
replace  existing  components  with  newer 
model  year  components,  the  scheduled 
maintenance  requirements  are  not 
expected  to  change. 

(vi)  Other  ccsts.  Tiiere  may  be  other 
costs  associated  with  the  retrofit 
requirements.  These  other  costs  include 
distribution  mark  ups,  shipping  and 
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handling  charges,  taxes,  changes  in 
vehicle  salvage  value  and  changes  in 
vehicle  life  span. 

MECA  and  Donaldson  commented 
that  equipment  distribution  channel 
markups  should  be  excluded  because 
they  are  beyond  the  control  of  the 
equipment  manufacturer.  EPA  believes 
that  it  is  the  final  equipment  cost  to  the 
end  user  (i.e.,  the  urban  bus  operator) 
that  must  be  incorporated  in  the  cost 
ceiling  for  the  program.  By  excluding 
distribution  markups,  EPA  could  open 
the  program  to  abuse  by  distributors  and 
could  allow  manufacturers  to  subsidize 
equipment  pricing  through  large 
distribution  fees.  EPA  believes  that  the 
equipment  supplier  must  coordinate 
with  distributors  to  control  these  costs. 

The  remaining  costs  of  taxes,  shipping 
and  handling,  change  in  Ufe  span,  and 
changes  in  salvage  value,  are  not  being 
included  in  the  cost  ceiling.  EPA 
believes  that  including  these  costs 
would  unnecessarily  complicate  the 
program.  In  addition.  EPA  has  not 
received  any  comments  suggesting  that 
these  items  are  likely  to  represent  a 
large  incremental  cost  to  the  urban  bus 
operator. 

EPA  retains  the  authority  to  consider 
significant  costs  not  addressed 
specifically  in  today's  action.  If  such 
costs  would  place  an  unreasonable 
financial  burden  on  urban  bus 
operators,  EPA  will  include  such  costs 
for  purposes  of  comparing  the  life  cycle 
cost  of  the  equipment  to  the  cost  ceiling. 
Such  costs  might  include  but  would  not 
be  limited  to  a  loss  of  revenue  attributed 
to  a  reduction  in  passenger  miles 
because  of  a  reduction  in  capacity  or  the 
need  to  refuel  more  often. 

(d)  Remaining  Option  1  comments. 
EPA  received  a  number  of  comments 
pertaining  to  Option  1  that  did  not 
concern  the  cost  ceiling.  The  comments 
are  in  the  following  areas:  (1)  Stringency 
of  the  standard,  (2)  leadtime  between 
equipment  certification  and 
requirement,  (3)  efficiency  requirements 
for  equipment,  (4)  limiting  requirements 
to  one  retrofit,  and  (5)  transferring 
equipment. 

(i)  Stringency  of  the  standard.  AGA 
urged  EPA  to  revise  the  PM  standard 
under  Option  1  from  0.10  g/bhp-hr 
down  to  0.05  gA)hp-hr.  AGA  claims  that 
tho  standard  can  be  met  with  new  diesel 
engii  '  s  with  traps,  new  natural  gas 
engines,  and  properly  engineered 
natural  gas  retrofits.  AGA  commented 
further  that  it  is  likely  the  standard 
could  be  met  with  retrofit  traps,  used  in 
conjunction  with  advance  combustion 
control  systems. 

EPA  is  retaining  a  0.10  gA)hp-hr  PM 
standard  under  Option  1.  EPA  does  not 
believe  that  any  technology  (especially 


new  alternatively-fueled  or  trap- 
equipped  engines)  able  to  meet  a  0.05  g/ 
bhp-hr  retrofit  standard  could  be  offered 
for  less  than  the  cost  limit  for  the 
majority  of  urban  buses.  While  the  latest 
trap-equipped  and  alternative-fueled 
engines  may  achieve  a  0.05  gA)hp-hr 
level,  such  a  level  for  rebuilt  engines 
seems  unreasonable.  The  1991-1993 
MY  engines  certified  to  a  0.25  g/bhp-hr 
or  0.10  g/bhp-hr  level  could  possibly 
meet  a  0.05  g/bhp-hr  certification 
standard  using  retrofit  trap  technology. 
However,  manufacttirers  will  want  to 
allow  for  equipment  deterioration  over 
the  performance  warranty  period  as 
described  below.  A  0.05  g/bhp-hr 
standard  would  not  provide  equipment 
suppliers  with  a  reasonable  margin  for 
deterioration,  thereby  increasing  their 
liability  risk  and  possibly  deterring 
them  from  certifying  equipment.  EPA 
believes  that  a  more  stringent  standard 
of  0.05  g/bhp-hr  would  actually  weaken 
the  program  by  eliminating  viable  and 
cost  effective  retrofit  technologies.  EPA 
is,  however,  changing  the  regulations 
slightly  to  take  account  of  the  fact  that 
certain  engine  models  have  been 
certified  for  the  1993  model  year  to  PM 
levels  below  0.10  g/bhp-hr.  EPA  expects 
that  such  engines  and  any  aftertreatment 
systems  will  be  rebuilt  to  their  original 
configuration. 

EPA  did  not  receive  any  comments 
that  a  25  percent  PM  reduction  was  an 
inappropriate  fallback  requirement.  EPA 
is  therefore,  retaining  the  25  percent 
reduction  fallback  requirement  under 
Option  1  for  urban  buses  unable  to  meet 
the  0.10  g/bhp-hr  level  as  long  as 
equipment  is  available  for  less  than  the 
appropriate  cost  ceiling. 

(ii)  Leadtime.  In  the  July  1992  notice, 
EPA  proposed  a  six  month  period 
between  the  time  equipment  was 
certified  and  the  time  that  the 
equipment  would  be  required  under 
Option  1.  This  would  give  urban  bus 
operators  time  to  make  plans  and 
purchase  the  retrofit  equipment. 

According  to  some  comments 
received  by  EPA,  six  months  is 
inadequate  and  should  be  changed  to 
one  year.  Detroit  Diesel  pointed  out  that 
there  is  likely  to  be  some  lag  between 
equipment  certification  and  market 
availability.  APTA  favors  a  one  year 
period  commenting  that  it  is  necessary 
to  account  for  budget  cycles,  equipment 
delivery  cycles,  and  federal  grant 
procurement  cycles.  Southeastern 
Pennsylvania  Transportation  Authority 
(SEPTA)  also  feels  that  a  one  year 
period  would  be  appropriate.  SEPTA 
commented  that  six  months,  however, 
would  not  severely  impede  a  transit 
operator's  budgetary  planning  provided 
transit  operators  know  the  maximum 


cost  of  equipment  and  can  base 
budgetary  plans  on  that  cost. 

The  pnmary  concern  EPA  has  with 
extending  the  lead  time  period  to  one 
year  is  that  one  year  could  give  bus 
operators  enough  time  to  rebuild  a 
significant  number  of  engines  and  thus 
avoid  retrofitting  those  engines  with  the 
certified  equipment.  As  a  result, 
significant  PM  benefits  may  be  lost.  EPA 
agrees  with  SEPTA's  comment  that  it  is 
reasonable  to  expect  that  transit 
operators  can  base  budgetary  plans  on 
the  equipment  cost  ceiling  in  order  to 
ensure  that  funding  is  available  to  meet 
the  program  requirements.  EPA  is 
retaining  this  six  month  interval  with 
today's  action.  In  response  to  the 
comments  regarding  the  issue  of  lag 
time  between  certification  and 
availability,  EPA  expects  that 
equipment  should  be  available  by  the 
time  the  equipment  is  certified.  In  any 
case,  if  for  some  reason  the  equipment 
is  not  available  at  that  time,  EPA  has  the 
discretion  to  consider  special 
circumstances  during  program 
enforcement.  In  addition,  there  may  be 
cases  where  equipment  manufacturers 
are  unable  to  deliver  equipment  within 
a  reasonable  amount  of  time  after  it  is 
ordered  and  urban  bus  operators  may 
have  to  rebuild  an  engine  with  other 
available  retrofit  equipment.  EPA  would 
also  attempt  to  consider  such  special 
circumstances,  such  as  equipment 
availability  and  procurement  delays, 
during  enforcement  of  the  program. 

(iii)  Efficiency  Requirement  versus 
0.10  g/bhp-hr  PM  Standard.  MECA  and 
Donaldson  believe  that  the  program 
would  be  more  effective  if  EPA  set  a 
percent  reduction  requirement  instead 
of  a  0.10  g/bhp-hr  PM  standard.  MECA 
suggested  that  an  efficiency  of  80 
percent  would  be  appropriate.  This 
would  allow  even  more  PM  benefit  to  be 
realized  from  newer,  lower  emitting, 
urban  buses  while  still  requiring  older 
buses  to  achieve  significant  PM 
reductions.  An  efficiency  requirement 
may  also  simplify  liability  provisions. 

EPA  does  not  believe  the  incremental 
benefit  resulting  from  setting  an 
efficiency  requirement  would  be 
significant  because  equipment  suppliers 
are  unlikely  to  certify  different,  less 
efficient  systems  for  newer  urban  buses. 
Manufacturers  that  wish  to  use  1993 
new  engine  certification  data  to  show 
systems  meet  Option  1  requirements 
could  do  so  if  the  0.10  g/bhp-hr 
standard  remains  in  place,  thus 
decreasing  testing  costs.  It  may  be  more 
costly  for  manufacturers  to  show  an 
efficiency  rather  than  a  single  emissions 
level  due  to  the  need  to  establish  a 
baseline.  Another  problem  with  setting 
an  60  percent  efficiency  requirement  is 
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that  it  would  be  more  stringent  than  the 
0.10  g/bhp-hr  standard  for  engines  with 
an  engine  out  level  less  than  0.50  g/bhp- 
hr.  It  would  raise  liability  risks  for 
system  certifiers  by  reducing  their 
margin  to  account  for  system 
deterioration.  For  these  reasons.  EPA  is 
retaining  the  0.10  g/bhp-hr  standard  for 
theprogram. 

EPA  does  agree  that  knowledge  of  the 
efficiency  of  trap  systems  would  be 
useful  in  establishing  liability  as 
discussed  below  in  the  liability  section. 

(iv)  Limiting  Requirements  to  One 
Retrofit.  One  commenter  recommended 
that  buses  retrofit  at  time  of  rebuild  not 
be  subject  to  other  requirements  during 
subsequent  rebuilds  if  other  equipment 
has  become  available.  For  example,  if  an 
engine  is  upgraded,  achieving  a  25 
percent  reduction,  the  urban  bus 
operator  should  not  be  required  to 
retrofit  that  same  bus  with  a  particulate 
trap  during  a  subsequent  rebuild.  That 
commenter  believes  that  the  second 
retrofit  would  not  be  cost  effective  since 
the  bus  would  abeady  be  relatively 
clean  and  would  be  close  to  the  end  of 
its  life. 

There  are  three  reasons  why  EPA 
believes  the  recommended  change  is 
inappropriate.  First.  EPA  expects  most 
upgrade  activity  to  occur  with  pre-1988 
model  year  engines,  based  on  comments 
and  current  upgrade  availability.  These 
engines  are  likely  to  only  undergo  one 
rebuild  under  this  program.  If  they  do 
go  through  another  rebuild,  the  urban 
bus  operator  may  be  planning  to  keep 
the  bus  in  service  longer  than  average. 
Even  though  an  upgrade  reduces  the 
bus'  original  emissions,  these  buses  are 
still  likely  to  be  relatively  high  emitters 
with  emissions  of  between  0.30  and  0.50 
g/bhp-hr.  If  the  urban  bus  operator  is 
planning  to  keep  the  bus  in  service 
longer  than  usual,  such  a  retrofit  is  very 
likely  to  be  cost  effective.  Second, 
retrofit  equipment  has  already  been 
developed  and  would  likely  be  certified 
at  the  start  of  the  program.  It  is  unlikely 
that  equipment  will  be  introduced  years 
after  the  beginning  of  the  program  since 
buses  covered  under  this  program  will 
be  nearing  retirement  by  then  and  there 
will  be  little  market  for  the  new  retrofit 
equipment.  This  program  is  short  lived 
and  does  not  apply  to  post-1993  MY 
urban  buses.  Third,  urban  bus  operators 
are  able  to  choose  the  averaging  option, 
which  provides  them  with  great 
flexibility,  if  they  are  concerned  about 
having  to  perform  multiple  retrofits 
under  Option  1. 

(v)  Transferring  emission  reduction 
equipment.  APTA  requested  that  EPA 
allow  transit  operators  to  transfer 
equipment  among  engine  families.  EPA 
agrees  that  it  is  reasonable  to  allow 


continued  use  of  properly  operating 
emission  reduction  equipment  as  long 
as  the  donor  bus  is  being  retired  from 
service.  The  equipment  must  also  be 
certified  for  use  with  the  receiving 
engine  in  order  for  EPA  to  recognize  the 
retrofit  as  meeting  program 
requirements.  It  should  be  noted  that  all 
manufacturer  warranties  for  the  retrofit/ 
rebuild  equipment  are  voided  if  an 
operator  chooses  to  transfer  equipment 
from  a  retiring  urban  bus  to  another 
urban  bus  in  service.  In  addition,  it  is 
the  bus  operator's  responsibility  to 
ensure  that  the  equipment  is 
functioning  properly  at  time  of  transfer 
and  continues  to  function  properly 
thereafter. 

2.  Option  2 

In  general,  most  of  the  comments 
received  on  the  July  1992  notice 
supported  Option  2,  noting  the 
increased  flexibility  that  Option  2 
provides  over  Option  1.  Many 
commenters,  however,  did  have 
comments  on  specific  aspects  of  Option 
2  that  are  highlighted  below. 

(a)  Legal  Authority  for  Averaging 
Program.  One  commenter,  MECA,  stated 
its  belief  that  Option  1  by  itself  more 
clearly  carries  out  the  Congressional 
mandate  that  all  rebuilt  urban  bus 
engines  be  equipped  with  the  best 
control  technology  available.  MECA 
pointed  out  that  Option  2  creates  an 
uncertain  market  for  retrofit  technology. 
In  response,  EPA  continues  to  believe 
that  an  averaging  program  is  consistent 
with  the  statutory  requirements  of 
section  219(d)  of  the  CAA  and  is 
therefore  retaining  a  fleet  averaging 
option  in  today's  action.  Although  the 
statute  is  silent  on  the  issue  of 
averaging,  it  allows  EPA  considerable 
discretion  in  determining  what 
regulations  are  most  appropriate  for 
implementing  an  urban  bus  retrofit/ 
rebuild  program.  The  language  of 
section  219(d)  requires  that  "urban 
buses"  comply  with  EPA's  regulations, 
rather  than  requiring  "any"  or  "each"  or 
"every"  urban  bus  to  comply  with 
EPA's  regulations.  EPA  believes  that  the 
wording  of  the  statute  indicates  that 
EPA's  regulations  may  apply  to  urban 
buses  in  the  aggregate,  and  need  not 
apply  to  each  urban  bus  individually. 
EPA  believes  the  statute  permits  the 
Agency  to  consider  the  emissions  and 
cost  savings  potential  of  an  averaging 
program,  and  to  set  average  standards 
that  meet  the  statutory  requirements  of 
"the  best  retrofit  technology  and 
maintenance  practices  reasonably 
achievable."  Moreover,  EPA  believes 
that  the  restrictions  included  with  this 
program  can  result  in  environmental 
benefits,  as  the  averaging  program 


incorporates  schedules  for  rebuilding 
and  retirement  of  buses.  Such  schedules 
for  rebuilding  and  retirement  are  not 
included  under  Option  1.  The  reader  is 
referred  to  the  July  27. 1992,  Federal 
Register  notice  (57  FR  33159)  for  hirther 
discussion  of  this  issue. 

(b)  Rebuild  Schedule.  Comments  were 
also  received  on  the  revised  rebuild 
schedule  that  was  proposed  for  use  with 
Option  2.  MECA  commented  that  the 
typical  rebuild  schedule  in  which 
rebuilds  occur  in  the  fifth,  eighth  and 
eleventh  years  of  an  urban  bus"  life, 
should  be  the  baseline  schedule  for 
Option  2  instead  of  EPA's  proposed 
schedule  which  assumes  bus  operators 
will  expedite  some  rebuilds  prior  to  the 
start  of  the  program  and  delay  other 
rebuilds  in  an  effort  to  keep  the  cost  of 
the  program  down.  The  Department  of 
Energy  (DOE)  commented  that  EPA's 
projected  rebuild  schedule  should 
assume  that  all  rebuilds  are  delayed,  not 
just  some  rebuilds,  as  is  currently 
assumed. 

EPA  believes  that  the  schedule 
proposed  in  the  July  1992  NPRM  is 
appropriate  for  Option  2  and  is  retaining 
the  same  schedule  in  today's  action. 
(Figure  1  contains  the  rebuild  schedule 
to  be  used  with  Option  2.)  As  noted 
earlier,  EPA  has  set  up  Option  2  in  a 
manner  to  yield  the  same  emission 
reduction  as  Option  1.  EPA  continues  to 
believe  that  because  of  the  additional 
costs  of  retrofitting  engines,  there  will 
be  a  strong  incentive  under  Option  1  for 
urban  bus  operators  to  fake  actions  that 
will  limit  the  financial  impact  of  the 
retrofit/rebuild  program.  Such  actions 
include  moving  up  some  rebuilds  to 
before  1995  when  the  program  begins 
and  delaying  some  rebuilds.  EPA  does 
not  believe  that  there  is  sufficient 
incentive  for  bus  operators  to  delay  all 
rebuilds  as  suggested  by  DOE,  especially 
in  those  instances  where  the 
incremental  cost  of  the  rebuild  is  not 
significantly  higher  than  the  cost  of  a 
standard  rebuild.  Specifically,  EPA 
believes  that  for  rebuilds  which  require 
less  expensive  upgrade  kits,  bus 
operators  would  likely  perform  the 
rebuild  on  schedule.  For  this  reason,  the 
rebuild  schedule  used  with  Option  2 
does  not  assume  that  operators  would 
delay  rebuilds  for  engines  that  are 
expected  to  be  rebuilt  with  less 
expensive  upgrade  kits. 

(c)  Technology  availability 
assumptions.  Comments  were  also 
received  on  the  assumptions  made  for 
Option  2  regarding  the  availability  of 
technology  to  comply  with  a  0.10  g/bhp- 
hr  PM  rebuild  standard  or  the  25 
percent  PM  emission  reduction.  The 
Engine  Manufacturers  Association 
commented  that  the  Option  2 
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technology  assumptions  are  only 
projections.  They  noted  that  it  may  be 
impossible  for  an  operator  to  comply 
with  Option  2  if  the  amount  of 
technology  certified  does  not  coincide 
with  the  assumed  availability.  For  this 
reason,  the  Engine  Manufacturers 
Association  commented  that  EPA 
should  revise  and  update  the  Option  2 
technology  assumptions  on  a  regular 
basis  based  on  what  retrofit/rebuild 
equipment  has  been  certified.  Detroit 
Diesel  commented  that  the  assumptions 
regarding  the  availability  of  technology 
to  meet  a  0.10  g/bhp-hr  PM  standard 
were  unrealistic.  Detroit  Diesel  believes 
that  technologies  are  unlikely  to  be 
developed  to  bring  engine  families 
which  constitute  less  than  one  percent 
of  the  market  to  a  0.10  g/Tibp-hr 
standard  because  of  their  limited 
market. 

Based  on  these  comments  and  EPA's 
desire  to  develop  a  viable  averaging 
program,  EPA  agrees  that  it  is  important 
to  tie  the  technology  availability 
assumptions  of  Option  2  to  that 
equipment  which  has  actually  been 
certified  to  the  emission  reduction  and 
life  cycle  cost  limit  requirements  of 
Option  1.  described  above.  EPA 
acknowledges  that  the  technology 
availability  assumptions  of  proposed 
Option  2  are  projections.  However,  they 
are  based  on  EPA's  determination  of 
what  technology  is  likely  to  be  available 
under  the  retrofil/rebuild  program.  EPA 
believes  that  such  initial  projections  are 
necessary  in  order  that  bus  operators 
can  begin  analyzing  the  two  program 
options  available  to  them.  However, 
EPA  agre<)s  that  the  final  regulations 
should  tie  the  technology  assumptions 
of  Option  2  to  the  actual  certification 
data  under  Option  1.  EPA  therefore  will 
base  its  Hnal  post-rebuild  emission 
levels  under  Option  2  on  the 
technologies  certified  to  meet  the 
emission  and  cost  requirements  of 
Option  1.  As  discussed  in  detail  below, 
urban  bus  oper&tors  choosing  Option  2 
must  base  their  target  levels  for  the  fleet 
(TLFs)  for  1996  and  1997  on  the 
technologies  that  have  been  certified  by 
July  1,  1994.  Beginning  in  1998.  urban 
bus  operators  must  base  their  TLFs  on 
the  technology  that  is  certified  by  July 
1. 1996.  EPA  will  monitor  what 
equipment  has  actually  been  certified  to 
meet  the  emission  reduction  and  life 
cycle  cost  limit  requirements  of  Option 
1  and  will  publish  tables  in  the  Federal 
Register  in  July  1994  and  July  1996 
sho%ving  the  technology  availability 
provisions  to  be  used  under  Option  2. 
A  complete  discussion  of  the  process 
tliat  EPA  has  provided  for  determining 
the  technology  availability  provisions  of 


Option  2  is  presented  later  in  this 
section. 

As  noted  by  Detroit  Diesel,  the  current 
technology  availability  projections 
assume  that  equipment  to  meet  a  0.10  g/ 
bhp-hr  PM  standard  will  be  available  for 
some  engine  Eamilies  that  represent  only 
one  percent  or  less  of  the  uihan  bus 
fleet.  EPA  continues  to  believe  that  such 
an  assumption  is  justified  at  this  time. 
In  some  cases  it  may  be  possible  that  a 
manufacturer  would  design  a  retrofit  kit, 
such  as  a  particulate  trap  system,  that 
could  be  applied  to  several  engine 
families,  including  some  engine  families 
with  relatively  small  numbers  of 
engines.  However,  as  described  later  in 
this  section,  EPA  will  base  the  final 
technology  availability  provisions  on 
the  retroiit.'rebuild  equipment  that  is 
actually  certified.  If  equipment  meeting 
the  emission  reduction  and  life  cycle 
cost  limit  requirements  of  Option  1  has 
not  betn  certified  for  a  specific  engine 
class,  then  the  technology  availability 
provisions  of  Option  2  will  not  assume 
that  it  can  meet  a  0.10  g/bhp-hr  PM 
standard  or  a  25  percent  PM  emission 
reduction. 

(d)  TLFand  FLA  calculation!:.  EPA 
received  no  comments  on  the  actual 
equations  used  to  calc\ilate  the  target 
levels  for  the  fleet  (TLF)  and  the  actual 
fleet  level  attained  (FLA)  and  is 
therefore  retaining  the  same  equations 
in  today's  action.  However.  EPA  did 
receive  comments  pertaining  to  the 
inputs  used  in  calculating  the  target 
levels  for  a  fleet  (TLF)  and  the  fleet  level 
attained  (FLA).  SEPTA  commented  that 
to  make  Option  2  easier  to  follow,  EPA 
should  set  the  same  target  levels  for 
every  operator  nationwide.  SEPTA  also 
commented  that  operators  should  be 
allowed  to  determine  their  own  pre- 
rebuild  and  post-rebuild  emission  levels 
based  on  testing  of  their  own  engines. 
The  Electric  Transportation  Coalition 
commented  that  EPA  should  allow 
electric  buses  in  the  averaging  program 
with  an  assumed  emissions  level  of 
zero.  MECA  commented  that  the 
emission  levels  for  buses  that  are  retired 
early  should  not  be  assumed  to  be  zero, 
instead  its  emissions  level  should  be 
based  on  the  emissions  level  of  the 
replacement  bus.  MECA  also 
commented  that  operators  should  only 
be  given  credit  for  retiring  buses  early 
if  the  bus  was  retired  to  comply  with  the 
retrofit/ rebuild  program,  instead  of 
other  reasons  such  as  decreased 
ridership. 

Under  today's  action,  each  operator 
will  calculate  Option  2  target  levels  for 
a  fleet  (TLF)  that  are  based  on  the 
makeup  of  the  1993  and  earlier  model 
year  uihan  buses  in  its  fieet.  EPA  set  the 
averaging  provision  of  Option  2  in  such 


a  way  that  the  program  is  tailored  to  an 
individual  operator's  urban  bus  fleet, 
taking  into  account  the  engine  models 
and  the  technology  available  for  those 
engines.  Because  each  operator's  fleet  is 
unique,  EPA  cannot  set  nationwide 
annual  targets  that  realistically  can  be 
met  by  all  the  affected  operators  of 
urban  buses.  In  order  to  incorporate 
SEPTA'S  change  into  Option  2.  EPA 
would  either  have  to  set  extremely 
lenient  annual  target  levels  that  achieve 
little  emission  reduction  or  set  more 
stringent  target  levels  that  would 
eliminate  Option  2  as  a  viable  option  for 
many  operators.  Also,  Option  2  may  not 
achieve  benefits  similar  to  Option  1,  on 
a  fleet-by- fleet  basis,  if  EPA  were  to  set 
nationwide  annual  targets.  EPA  does  not 
believe  either  of  these  choices  is 
acceptable  and  is  retaining  the  proposed 
approach  in  today's  action. 

To  facilitate  compliance  wiih  Option 
2,  EPA  plans  on  conducting  workshops 
to  discuss  target  level  for  a  fleet  (TLF) 
and  fleet  level  attained  (FLA) 
calculations  and  to  answer  questions 
about  how  the  equations  are  to  be 
applied.  EPA  will  also  issue  guidance  to 
explain  these  calculations  and  distribute 
floppy  disks  containing  a  spreadsheet  to 
assist  in  performing  the  TLF  and  FLA 
calculations. 

EPA  does  not  believe  that  urban  bus 
operators  should  be  allowed  to  test  their 
own  buses  and  use  such  emissions 
information  to  calculate  the  target  level 
for  a  fleet  (TLF)  and  fleet  level  attained 
(FLA)  under  Option  2.  As  proposed,  an 
operator  is  required  to  use  the  PM 
emission  levels  presented  by  EPA  in 
calculating  the  target  level  for  a  fleet 
(TLF)  and  fleet  level  attained  (FLA) 
under  Option  2.  (Pre-rebuild  PM 
emission  levels  were  based  on 
certification  results  where  available  or 
engineering  judgment  where 
certification  test  results  were  not 
available.  Post-rebuild  PM  levels  would 
be  based  on  the  PM  emissions  level  of 
the  specific  retrofit  equipment 
determined  by  the  equipment 
manufacturer  as  part  of  the  certification 
process.)  EPA  believes  that  determining 
the  post-rebuild  PM  levels  through  the 
certification  process  is  the  most 
effective  way  of  ensuring  in-u.se 
emission  reductions,  because  the 
equipment  manufacturer  will  be  liable 
for  the  emission  performance  of  the 
equipment.  Allowing  operators  to  test 
their  own  buses  to  determine  pre- 
rebuild  and  post-rebuild  emission  levels 
could  provide  significant  opportunity 
for  gaming  through  the  selection  of 
inappropriate  test  cycles  or 
unrepresentative  engines.  Because  it  is 
difficult  for  EPA  to  perform  extensive 
in-use  testing  of  urban  buses,  it  would 


Federal  Register  /  Vol.  58.  No.  75  /  Wednesday.  April  21.  1993  /  Rules  and  Regulations      21373 


be  difficult  to  verify  operator- 
determined  emission  levels. 

EPA  also  believes  it  is  important  to 
keep  the  current  approach  for 
determining  pre-rebuild  and  post- 
rebuild  levels  in  order  to  provide 
adequate  liability  under  the  retrofit/ 
rebuild  program.  By  requiring  the 
equipment  manufacturer  to  perform  the 
emissions  testing,  EPA  can  more  easily 
determine  liability  where  EPA  testing 
shows  that  a  retrofitted  bus  was  not 
emitting  at  the  levels  determined  during 


certification.  For  these  reasons,  EPA 
will  maintain  the  current  approach  for 
determining  pre-rebuild  and  post- 
rebuild  PM  emission  levels.  Table  3 
contains  the  pre-rebuild  levels  that  will 
be  used  under  Option  2  and  the  post- 
rebuild  levels  that  EPA  currently 
estimates  will  be  used  under  Option  2. 
The  pre-rebuild  PM  emission  levels 
have  been  determined  by  EPA  based  on 
certification  results  or  engineering 
judgment.  The  post-rebuild  PM  levels 
have  been  determined  based  on  EPA 


technology  availabiUty  assumptions. 
Table  3  has  been  revised  slightly  from 
the  July  1992  notice  to  include  1993 
model  year  certification  results, 
previously  unavailable,  and  to  include 
alternatively-fueled  urban  bus  engines, 
which  were  mistakenly  omitted  in  the 
July  1992  notice.  As  described  later  in 
this  section,  EPA  will  revise  these 
assumptions  of  post-rebuild  PM  levels 
based  on  what  retrofit/rebuild 
equipment  is  actually  certified  by  July 
1994and  July  1996. 


Table  3.— Urban  Bus  Engine  PM  Levels  for  Use  with  Option  2 


Engine  model 


DDC  6V92TA  

DDC  6V92TA  DDECI  

DDC  6V92TA  DDECII  

DDC  Series  50  

DDC  6V71N 

DDC  6V71T 

DDC  8V71N 

DDC  6L71TA  

DDC  6L71TA  DDEC 

Cummins  L10 

Cummins  L10  EC 

AJtematively-fueled  Engines 
Other  Engines  


Model  year  sold 


'  Estimate  based  on  current  sales. 


1979-1987  ... 
1988-1989  ... 
1986-1987  ... 
1988-1991  ... 

1992  

1993  (no  trap) 
1993  (trap)  ... 

1993  

1973-1987  ... 
1988-1989  .... 
1985-1986  .... 
1973-1984  .... 

1990  

1988-1989  .... 
1990-1991  .... 
1985-1987  .... 
1988-1989  .... 
1990-1991   .... 

1992  

1993  (trap)  .... 

Pre-1994  

Pre-1988  

1988-1993  .... 


Percent  of 

affected 

population 


32 
<1 
4 
21 
'6 
'6 
'6 

8 

<1 

3 

<1 

<1 

<1 

<1 

1 

3 

4 

'2 

'2 


Pre-ret>u«ld 

PM  level  (9/ 

btip-hr) 


8 


Post-rebuild 

PM  level  {g/ 

bhp-hr) 


0.50 

0.30 

0.30 

0.10 

0.30 

0.30 

0.31' 

0.10 

0.25 

0.10 

0.25 

0.10 

0.07 

0.07 

0.16 

0.10 

0.50 

050 

0.50 

010 

0.50 

0.50 

0.50 

0.50 

0.59 

0.10 

0.31 

010 

»0.30 

0.10 

0.65 

0.65 

0.55 

0.10 

'0  46 

0.10 

0.25 

0.10 

0.05 

005 

0.10 

0.10 

0.50 

050 

C) 

010 

(^t^ik^^in^r^'i^  °'  °'^^  9/bhp-hr  was  met  using  emission  credits  under  EPA's  banking  and  trading  program. 


'Cerbficatjon  level 


In  response  to  the  comments 
regarding  electric  buses,  electric  retrofits 
would  be  allowed  to  participate  in  the 
retrofit/rebuild  program  as  long  as  the 
electric  engines  are  used  as  replacement 
engines  in  1993  or  earlier  model  year 
urban  buses.  The  post-rebuild  emission 
level  of  the  electric  bus  would  be 
determined  at  time  of  certification.  As 
required  by  the  CAA,  the  retrofit 
program  only  applies  to  1993  and  earlier 
model  year  urban  buses.  Therefore,  new 
electric  buses  purchased  after  model 
year  1993  would  not  be  included  or  earn 
any  credit  under  the  retrofit/rebuild 
program. 

In  response  to  the  comments  on  early 
retirement,  EPA  is  finalizing  the 
approach  contained  in  the  July  1992 
notice.  EPA  does  not  believe  that, 
except  for  the  benefit  received  under 
Option  2,  there  is  a  significant  incentive 
for  operators  to  retire  buses  at  less  than 


15  years.  Therefore,  an  operator  may 
assume  a  level  of  zero  emissions  for  any 
bus  that  is  retired  at  less  than  15  years 
(and  continue  to  include  the  bus  in  its 
count  of  urban  buses  in  its  fleet)  as  long  ^ 
as  the  bus  which  replaces  the  retired 
bus  is  a  1994  or  later  model  year  urban 
bus.  (Because  operators  can  continue  to 
include  buses  that  retired  at  less  than  15 
years  of  age  until  they  would  have  been 
15  years  old,  an  operator  can  reduce  its 
fleet  level  attained  (FLA)  by  a 
significant  amount  by  retiring  buses 
early.)  However,  an  urban  bus  operator 
may  not  take  credit  for  retiring  an  urban 
bus  at  less  than  15  years  old  if  the 
retired  bus  is  replaced  with  a  1993 
model  year  or  earlier  urban  bus.  (It 
should  be  noted  that  if  an  operator 
replaces  retired  urban  buses  with  pre- 
1994  model  year  urban  buses  (or  adds 
any  pre-1994  model  year  urban  buses  to 
its  fleet),  the  replacement  buses  would 


need  to  be  counted  in  the  operator's 
emissions  calculation.) 

EPA  is  incorporating  one  revision  to 
Option  2  regarding  the  retirement  of 
buses.  Because  the  target  level  for  a  fieet 
(TLF)  for  an  operator  is  calculated 
without  consideration  of  buses  that  are 
past  15  years  old,  it  becomes 
increasingly  difficult  for  a  bus  operator 
to  keep  buses  older  than  15  years  in  its 
fleet  and  meet  its  TLF.  EPA  believes  that 
this  is  appropriate  in  cases  where  the 
bus  is  emitting  high  levels  of  PM  since 
the  goal  of  the  retrofit  program  is  to 
reduce  PM  emissions  from  older,  dirtier 
urban  buses.  However,  in  those  cases 
where  a  bus  operator  has  retrofitted  or 
purchased  a  pre-1994  model  year  urban 
bus  that  meets  a  PM  standard  of  0.10  g/ 
bhp-hr  or  less,  EPA  believes  that  the 
operator  should  not  be  penalized  for 
keeping  such  clean  buses  in  operation 
after  15  years  of  service.  For  that  reason, 
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operators  will  be  able  to  retain  urban 
buses  older  than  15  years  that  have  been 
retrofit  to  meet  a  0.10  g/bhp-hr  PM 
standard  or  that  were  originally  certified 
to  a  0.10  g/bhp-hr  PM  standard  or  less, 
and  at  the  same  time,  not  include 
emissions  from  those  buses  in 
determining  its  fleet  level  attained 
(FLA).  If  the  operator  wishes  to  keep 
buses  older  than  15  years  in  its  fleet  that 
do  not  meet  a  0.10  g/bhp-hr  PM  level, 
than  the  operator  must  include  the 
emissions  from  those  buses  in 
determining  its  fleet  level  attained 
(FLA)  until  those  buses  are  actually 
retired. 

(e)  Fuel  Impacts.  SEPTA  and  the 
Metropolitan  Transit  Authority 
commented  that  EPA  should  consider 
the  effects  of  fuel  quality  on  PM 
emissions  in  calculating  average 
emission  levels.  They  note  that  using 
extremely  low  sulfur,  high  cetane  fuel 
could  lead  to  additional  reductions  of 
PM  emissions  which  could  be 
incorporated  into  Option  2  average 
emission  calculations. 

EPA  believes  that  the  use  of  such 
clean  fuels  could  lead  to  additional 
emission  reductions  beyond  the 
reductions  resulting  from  the 
installation  of  retrofit  equipment  on  a 
bus  engine  and  should  be  encouraged. 
Therefore,  EPA  believes  that  operators 
should  be  able  to  consider  the  impacts 
of  fuel  quality  on  urban  bus  PM 
emissions  under  Option  2  provided  that 
the  following  criteria  are  met. 

First,  an  operator  can  only  claim 
reductions  beyond  those  achieved 
relative  to  federally  required  low  sulfur 
diesel  fuel.  Beginning  in  October  1993, 
the  sulfur  content  of  on-road  diesel  fuel 
is  required  to  be  below  0.05  weight 
percent.  Because  the  low  sulfur 
requirements  are  already  set  to  go  into 
effect,  EPA  believes  that  operators 
should  only  be  able  to  claim  emission 
reductions  that  are  above  and  beyond 
the  reductions  that  would  occur  with 
urban  buses  operated  on  federally 
required  low  sulfur  diesel  fuel. 

Second,  urban  bus  operators  will  have 
to  provide  emission  test  data  from  the 
urban  bus  families  for  which  they  wish 
to  claim  additional  emission  reductions. 
(An  operator  would  need  to  provide  test 
results  for  all  of  the  different  engines  in 
its  fleet  that  will  operate  on  the  clean 
fuel,  including  any  engines  rebuilt  with 
retrofit  technology  such  as  particulate 
traps.)  The  testing  could  be  performed 
by  an  operator,  a  fuel  supplier,  a  fuel 
manufacturer  or  any  other  party.  The 
test  results  would  need  to  be  collected 
from  either  engine  testing  performed 
over  the  HDE  FTP  or  from  chassis 
testing  performed  over  a  typical  urban 
bus  driving  cycle.  (As  'lescribed  later  in 


the  certihcation  section,  information 
that  supports  the  use  of  the  driving 
cycle  as  a  typical  urban  bus  cycle  must 
also  be  provided.)  The  testing  would 
need  to  show  the  emission  lefbls  of  the 
engines  (PM.  HC.  CO.  and  NOx) 
operating  on  federally  required  low 
sulfur  diesel  fuel  and  operating  on  the 
clean  fuel.  Provided  that  the  clean  fuel 
does  not  lead  to  increases  in  any  of  the 
measured  emissions,  the  operator  could 
then  claim  an  additional  reduction  for 
urban  buses  operated  on  the  clean  fuel. 
The  additional  reduction  which  the 
operator  could  claim  would  be  equal  to 
the  additional  percent  reduction  in  PM 
emissions  that  results  from  using  the 
clean  fuel  over  the  federally  required 
low  sulfur  diesel  fuel.  An  operator 
could  then  apply  the  additional  percent 
reduction  to  the  emission  levels  of  the 
urban  bus  engines  in  its  fleet  that  are 
operating  on  the  clean  fuel  when 
determining  its  fleet  level  attained 

(FLA). 

Last,  operators  would  need  to 
maintain  purchase  records  for  the  clean 
fuel  detailing  the  amount  of  fuel 
purchased.  During  an  audit  of  an 
operator.  EPA  could  request  to  see  such 
records  in  order  to  verify  that  the  buses 
for  which  an  operator  is  claiming 
additional  emission  reductions  are  in 
fact  being  operated  on  the  clean  fuel. 

(f)  Emission  Credits.  The  final  area  of 
comments  on  the  retrofit/rebuild 
program  related  to  emissions  credits. 
New  York  Gty  Transit  Authority 
(NYCTA)  commented  that  credits 
should  be  offered  to  operators  who  meet 
emission  levels  before  they  are  required 
by  law.  These  credits  could  be  banked 
and  used  to  meet  the  requirements  at  a 
later  time.  MECA  commented  that  EPA 
should  discount  any  credits  generated 
under  Option  2.  as  is  done  with  other 
regulatory  programs  in  which  credits 
can  be  generated. 

EPA  did  not  propose  to  include  a 
trading  or  banking  program  with  the 
averaging  program  and  is  not  including 
such  provisions  with  today's  action. 
EPA  does  not  believe  that  banking  and 
trading  provisioru  will  add  to  the 
environmental  benefits,  and  it  may 
decrease  such  benefits,  given  that  some 
operators  would  be  able  to  receive 
credits  for  urban  buses  retrofit  before 
the  initiation  of  this  program.  Also,  a 
banking  and  trading  program  appears 
unreasonable,  given  the  complexity  and 
administrative  burden  it  would  add  to 
the  program  and  the  limited  scope  of  the 
program.  (As  discussed  later,  transit 
authorities  that  retrofit  or  upgrade 
engines  before  the  beginning  of  the 
program  will  be  able  to  grandfather  such 
buses  into  the  program  if  the  retrofits  or 
upgrades  meet  certain  requirements.  In 


this  way,  EPA  will  recognize  the  efforts 
made  to  reduce  the  PM  emissions  of 
buses  before  January  1995.)  It  should  be 
noted  that  EPA  is  planning  to  issue 
guidance  to  the  states  that  would  allow 
for  the  trading  of  urban  bus  NOx  and 
PM  emission  credits,  that  can  be 
certified,  between  mobile  and  stationary 
sources.  Under  such  a  trading  program, 
NOx  and  PM  credits  could  be  earned  by 
an  operator  that  exceeds  the 
requirements  finalized  in  today's  action. 

3.  Tying  the  Requirements  of  Option  2 
to  Actual  Certification;  Provisions  of 
Option  1  and  Option  2  if  No  Technology 
Is  Certified 

As  noted  in  the  discussions  of  Option 

1  and  Option  2  above,  the  requifjments 
for  meeting  the  TLFs  under  Option  2 
will  depend  on  what  technology  has 
been  certified  to  meet  the  requirements 
of  Option  1.  Additionally,  in  an  attempt 
to  assure  some  minimum  level  of 
emission  reduction  under  the  retrofit/ 
rebuild  program,  EPA  has  added 
provisions  under  Option  1  and  Option 

2  that  would  apply  if  no  technology  is 
certified  to  meet  the  emission  and  cost 
requirements  of  Option  1.  The  purpose 
of  this  section  is  to  describe  how  the 
requirements  of  Option  2  will  follow 
actual  certifications  under  Option  1  and 
what  provisions  will  apply  if  no 
technology  is  certified  under  Option  1. 

Option  2  has  been  divided  into  two 
phases,  the  first  applicable  to  the 
requirements  for  the  calculation  of  TLFs 
in  1996  and  1997  (i.e..  for  urban  buses 
scheduled  to  rebuilt  in  1995  and  1996); 
the  second  applicable  to  the 
requirements  for  the  calculation  of  TLFs 
in  1998  and  thereafter  (i.e.,  for  urban 
buses  scheduled  to  be  rebuilt  in  1997 
and  thereafter).  For  1996  and  1997,  the 
post-rebuild  emission  levels  used  In 
calculating  TLFs  shall  be  based  on  the 
certification  levels  of  equipment 
certified  to  meet  the  emissions  and  cost 
requirements  of  Option  1  as  of  July  1. 
1994.  For  1998  and  thereafter,  the  post- 
rebuild  emission  levels  used  in 
calculating  TLFs  shall  be  based  on  the 
certification  levels  of  equipment 
certified  to  meet  the  emissions  and  cost 
requirements  of  Option  1  as  of  July  1, 
.  1996.  EPA  plans  to  publish  a  table 
indicating  (he  required  post-rebuild  PM 
emission  levels  for  all  affected  urban 
bus  engines,  similar  to  Table  3,  in  July 
1994,  six  months  before  the  retrofit/ 
rebuild  program  is  scheduled  to  begin, 
and  in  July  1996,  six  months  before  the 
requirements  begin  for  urban  buses 
rebuilt  during  1997. 

EPA  believes  that  this  final  version  of 
Option  2  successfully  responds  to 
commenters'  concerns  that  emission 
requirements  of  Option  2  be  based  on 


i'edera]  Register 


technology  that  is  actually  available, 
rather  than  technology  that  is  projected 
to  be  available.  EPA  also  believes  that 
Option  2  does  not  sacrifice  the  stability 
that  is  necessar)-  for  the  averaging 
program  to  succeed.  The  emissions 
levels  required  under  Option  2  are 
based  on  certification  data  at  two 
discreet  points  in  time  and  allow  urban 
bus  operators  the  same  amount  of  lead 
time  as  is  provided  under  Option  1. 

EPA  chow  July  1996  as  the  deadline 
for  equipment  to  be  certified  under 
Option  2  because  EPA  believes  that  all 
retrofit/rebuild  equipment  likely  to  be 
available  under  the  program  will  have 
been  certified  by  July  1996  for  two 
reasons.  First,  because  the  program  is 
limited  to  pre-1994  urban  buses  and  the 
number  of  buses  affected  will  decrease 
as  more  of  these  buses  are  retired, 
manufacturers  will  have  to  certify 
equipment  before  the  program  begins  in 
1995,  or  shortly  thereafter,  in  order  to 
maximize  the  number  of  urban  buses 
that  would  use  the  equipment.  Second, 
the  manufacturers  likely  to  develop 
retrofit/rebuild  equipment  have  been 
aware  of  the  urban  bus  rtjtrofit/ rebuild 
program  since  September  1991.  when 
the  original  NPRM  was  published. 
Given  the  amount  of  leadtime  that 
remains  before  EPA's  second 
determination  in  July  1996,  there  should 
be  sufficient  time  to  certify  equipment. 
Also,  EPA  believes  that  further  reviews 
of,  and  changes  to.  the  emission 
requirements  of  Option  2  will 
compromise  the  stability  of  the  program, 
as  bus  operators  will  be  required  to 
change  continually  the  target  emission 
levels.  For  these  reasons,  EPA  does  not 
believe  that  revisions  subsequent  to  July 
1996  are  necessary. 

The  calculations  of  TLFs  will  be 
based  on  the  amount  of  retrofit 
equipment  that  is  certified  to  meet  the 
current  Option  1  emission  reduction 
roquiremenls  (i.e.,  certifying  to  a  0.10  g/ 
bhp-hr  PM  standard  or  a  25  percent  or 
greater  reduction  in  PM)  and  is  available 
to  all  affected  operators  for  less  than  the 
life  cycle  cost  limits;  $7,940  (in  1992 
dollars)  and  $2,000  (in  1992  dollars), 
respectively.  Because  Option  2  is 
intended  to  be  an  option  available  to  all 
operators,  EPA  will  only  consider 
equipment  that  has  been  certified  to  be 
available  to  all  affected  urban  bus 
operators  for  less  than  the  life  cycle  cost 
limits  of  Option  1.  (The  reader  is 
directed  to  section  O.C  of  today's  action 
for  a  complete  discussion  of  the  life 
cycle  cost  certification  requirements.) 
Specifically,  the  post-rebuild  particulate 
levels  for  each  engine  model  tnat  urban 
bus  operators  will  use  to  calculate  their 
TLFs,  as  specified  in  §85.1403 
(c)(l)(iii),  shall  coincide  with  the  post- 
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rebuild  particulate  levels  (determined 
during  certification)  of  technology 
actually  certified  to  meet  Option  I's 
current  emission  reduction 
requirements  and  life  cycle  cost  limits 
(for  all  aHacted  bus  operators).  By 
revising  the  regulations  in  this  way, 
EPA  will  maintain  a  program  which 
results  in  equivalent  emission 
reductions  under  both  Option  1  and 
Option  2. 

There  are  two  minor  exceptions  to  the 
general  rule  that  post-rebuild  emission 
levels  for  calculation  of  the  TIP  shall 
equal  the  certification  level  for 
equipment  certified  under  Option  1. 
First,  where  the  pre-rebuild  emission 
level  for  the  particular  type  of  engine  is 
greater  than  or  equal  to  0.10  g/bhp-hr, 
the  post-rebuild  emission  level  for  that 
engine  type  for  calculation  of  the  TLF 
shall  not  be  less  than  0.10  g/bhp-hr. 
Thus,  even  if  a  manufacturer  of  retrofit 
equipment  can  certify  a  rebuilt  engine  at 
a  PM  level  below  0.10  g/bhp-hr  and  can 
still  meet  the  cost  limitations  of  Option 
1,  the  engine's  post-rebuild  PM  level,  for 
purposes  of  calculating  an  operatcH-'s 
TLF,  shall  be  0.10  g/bhp-hr.  This  is 
because  Option  1  only  requires  that 
retrofit  equipment  be  certified  to  reduce 
PM  emissions  to  0.10  g/bhp-hr.  If 
Option  2  were  to  require  that  the  post- 
rebuild  PM  level  for  a  type  of  engine  be 
less  than  0.10  g/bhp-hr,  then  it  would  be 
more  stringent  than  Option  1.  However, 
as  with  Option  1,  if  an  engine  model 
was  initially  certified  at  an  emission 
level  below  0.10  g/bhp-hr  when  it  was 
a  new  engine  model,  then  the  post- 
rebuild  PM  standard  for  that  model 
shall  be  equal  to  its  original  certification 
level.* 

Second,  the  post-rebuild  emission 
level  for  pre-1988  engine  models 
scheduled  under  Figure  1  to  be  rebuilt 
in  1995  (i.e..  all  engine  models  with 
model  years  1984  or  1987),  shall  not 
require  that  such  models  meet  a  0.10  g/ 
bhp-hr  standard  even  if  retrofit 
equipment  is  certified  to  meet  the  0.10 
g/bhp-hr  standard  and  the  life  cycle  cost 
requirements  of  Option  1  for  such 
models.  In  the  July  1992  notice,  EPA's 
adjusted  rebuild  schedule  assumed  that 
1988  and  later  MY  engines  normally 
scheduled  to  be  rebuilt  in  1995  would 
be  rebuilt  one  year  earlier,  and  that 
engines  scheduled  to  be  rebuih  later 
than  1995  would  have  their  rebuilds 
postponed,  in  order  to  delay  or 
eliminate  the  high  cost  of  incorporating 
expensive  retrofit  technology  in 
rebuilds.  The  rebuild  schedule  for  pre- 


*Two  modei  y«ar  1993  angine  modeU,  the  DDC 
6V92TA  DOECn  (trap)  and  tha  CuimniDs  LlO  EC 
(trap)  were  certified  with  PM  emission  levels  below 
0.10  g/bhp-hr. 


1988  model  year  engines  was  not 
modified  because  EPA  believed  that 
such  engines  would  only  likely  receive 
engine  upgrades  that  would  not  add 
significant  enough  costs  to  warrant 
shifting  rebuild  schedules.  Although 
EPA  continues  to  believe  that  pre-1988 
model  year  engir>es  will  not  have 
equipment  certified  for  them  that  can 
meet  a  0.10  g/bhp-hr  PM  standard  for 
less  than  the  $7,940  incremental  life 
cycle  cost,  it  is  conceivable  that  retrofit 
technology  could  be  certified  for  such 
engines.  In  such  a  case,  EPA  believes 
that  urban  bus  operators  are  likely  to 
use  the  same  techniques  to  eliminate  the 
cost  of  such  retrofits  for  pre-1988  MY 
engines  as  they  are  expected  to  use  for 
1988  and  later  MY  engines,  i.e.,  moving 
rebuilds  scheduled  for  1995  up  to  1994. 
Therefore,  for  pre- 1988  engine  models 
scheduled  for  rebuild  in  1995  under 
Figure  1.  the  post-rebuild  emission  level 
used  for  calculating  the  TLF  shall  be 
based  on  the  emission  level  of 
technology  certified  to  achieve  a  25 
percent  PM  reduction  for  less  than  the 
$2,000  life  cycle  cost  limit  for  those 
engine  models,  if  any  has  been  certified, 
and  not  0.10  g/bhp-hr,  even  if 
equipment  has  been  certified  to  meet 
such  a  standard  for  less  than  the  $7,940 
life  cycle  cost  limit.  However,  if  retrofit 
equipment  is  certified  by  July  1,  1996  to 
meet  the  0.10  g/bhp-hr  PM  emission 
level  and  life  cycle  cost  requirements  of 
Option  1  for  any  model  year  1987 
engines  (which  are  scheduled  to  be 
rebuilt  again  in  1998),  then  those 
engines  for  which  such  equipment  has 
been  certified  by  July  1,  1996.  shall  be 
assumed  to  be  operating  at  a  post- 
rebuild  level  of  0.10  g/bhp-hr  after  their 
1998  rebuild,  for  calculating  TLFs  under 
Option  2. 

In  July  1994  and  July  1996,  EPA  will 
review  what  technology  has  been 
certified  to  meet  Option  I's  emission 
reduction  requirements  and  cost  limits 
for  all  affected  operators.  EPA  will,  at 
that  time,  publish  in  the  Federal 
Register,  its  conclusions  regarding  what 
technology  is  available  and  state  £e 
post-rebuild  emissions  levels  that  will 
be  required  to  be  used  under  Option  2 
for  caltnjlating  the  TLFs.  EPA  intends  to 
append  these  conclusions  to  the  Code  of 
Federal  Regulations  as  appendices  to 
part  85,  subpart  O,  after  July  1994  and 
July  1996. 

EPA  has  also  provided  in  the 
regulations  for  "default"  provisions  that 
will  automatically  go  into  effect  if  no 
technology  is  certified  for  any  engine 
model.  These  default  provisions  are 
designed  to  assure  some  minimum  level 
of  emission  reduction  for  the  retrofit/ 
rebuild  program. 
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If  as  of  July  1994,  no  technology  has 
been  certified  that  meets  both  the 
current  emission  reduction 
requirements  and  life  cycle  cost  limits 
under  Option  1  (for  all  affected 
operators).  EPA  will  retain  the 
technology  availability  assumptions  for 
Option  2  contained  in  today's  action  for 
engines  scheduled  to  be  rebuilt  in  1995 
or  1996.  EPA  believes  that  bus  operators 
choosing  Option  2  will  still  be  able  to 
meet  the  requirements  of  Option  2. 
because  the  rebuild  schedule  used 
under  Option  2  assumes  that  all 
rebuilds  performed  in  1995  and  1996 
will  require  either  engine  upgrades  that 
are  currently  available  or  no  upgrade 
from  the  engine's  original  configuration. 

If  as  of  July  1996,  there  is  still  no 
technology  certified  to  meet  Option  I's 
ciurent  emission  reduction 
requirements  and  life  cycle  cost  limits 
(for  all  affected  operators),  then  EPA 
may  proceed  in  two  different  ways  as 
described  below. 


First,  if  no  retrofit  teduiology  of  any 
kind  has  been  certified  that  meets  the 
emission  reduction  requirements  of 
Option  1  by  July  1996,  operators  would 
only  be  required  to  rebuild  an  urban  bus 
engine  to  its  original  configuration  or,  at 
their  choice,  a  configuration  with  a  PM 
level  lower  than  the  original 
configuration. 

Second,  If  retrofit  technology  of  any 
kind  has  been  certified  to  meet  the 
emission  reduction  requirements  of 
Option  1  (but  has  not  been  certified  to 
be  available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  limits),  then 
default  requirements  will  go  into  effect 
for  both  Option  1  and  Option  2.  For 
Option  1.  EPA  will  require  urban  bus 
operators  to  install,  at  time  of  rebuild, 
any  upgrade  kit  certified  for  that  engine, 
or  if  no  certified  upgrade  kit  exists,  to 
rebuild  the  engine  to  its  original 
configuration.  However,  under  this 
potential  Option  1  scenario,  an  urban 
bus  operator  would  not  be  required  to 
install  an  upgrade  kit  that  requires  a 


switch  from  mechanical  controls  to 
electronic  controls,  due  to  the 
substantial  equipment  changes  and  high 
costs  associated  with  such  upgrades. 

For  Option  2,  the  calculation  of  post- 
rebuild  particulate  levels  for  each 
engine  model  under  the  TLF  (see 
Section  85.1403.  paragraph  (c)(l)(iii)). 
will  be  the  post-rebuild  levels  contained 
in  Table  4.  The  post-rebuild  levels 
contained  in  Table  4  assume  that  all 
engines  are  upgraded  to  the  most  recent 
version  of  that  engine.  (EPA's 
assumptions  do  not  include  upgrades 
which  require  a  switch  from  mechanical 
controls  to  electronic  controls,  given  the 
substantial  hardware  and  software 
changes  required  for  such  upgrades.) 
EPA  believes  that  such  upgrade 
assumptions  are  reasonable,  because 
such  upgrade  kits  either  already  exist  or 
are  expected  to  be  developed  by  the 
engine  manufacturers. 


Table  4.—  Urban  Bus  Engine  PM  Levels  Under  an  Upgrade-Only  Scenaro  for  Option  2 


Engine  modei 


DOC  6V92TA  

DOC  6V92TA  DDECI  

DOC  6V92TA  DOECII  

DOC  Series  50  

DOC  6V71N 

DOC  6V71T 

DDC  8V71N 

DDC  6L71TA 

DOC  6L71TA  DOEC 

Cummins  L10  

Cummins  L10  EC 

Attemativeiy-fueied  engines 
Other  engines 


Model  year  sold 


1979-1987  ... 
1988-1989  ... 
1986-1987  ... 
1988-1991  ... 

1992  

1993  (no  trap) 
1993  (trap)  ... 

1993  

1973-1987  ... 
1988-1989  ... 
1985-1986  ... 
1973-1984  .... 

1990  

1988-1989  .... 
1990-1991  .... 
1985-1987  .„. 
1988-1989  .... 
1990-1991   .... 

1992  

1993  (trap)  .... 

Pre-1994  

Pre-1988  

1988-1993  .... 


Percent  of 

affected 

population 


32 
<1 
4 
21 
'6 
'6 
'6 


8 

<1 

3 

<1 

<1 

<1 

<1 

1 

3 

4 

•2 

'2 


8 


Pre-retMjild 

PM  level  (g/ 

btip-hr) 


0.50 
0.30 
0.30 
0.31 
0.25 
0.25 
0.07 
0.16 
0.50 
0.50 
0.50 
0.50 
0.59 
0.31 
0.30 
0.65 
0.55 
0.46 
0.25 
0.05 
0.10 
0.50 


Post-retkJild 

PM  level  (g/ 

bhp-hr) 


0.30 
0.30 
0.30 
0.25 
0.25 
0.25 
0.07 
0.16 
0.50 
0.50 
0.50 
0.50 
0.59 
0.31 
0.30 
0.46 
0.46 
0.46 
0.25 
0.05 
0.10 
0.50 
P) 


*  Estimate  based  on  current  sales. 
'Certification  level. 


Revising  Option  1  and  Option  2  in 
this  manner  will  help  to  guarantee  a 
minimum  level  of  emission  reductions 
reasonably  achievable  under  the  retrofit/ 
rebuild  program,  while  still  providing 
bus  operators  with  the  Hexibility  and 
cost  advantages  that  an  averaging 
program  offers. 


B.  Emission  Standards  for  Pollutants 
Other  Than  PM 

AGA/NGVC  commented  that  the 
urban  bus  retrofit/rebuild  requirements 
of  the  CAA  do  not  limit  the  program  to 
PM  emissions  control  only.  AGA/NGVC 
commented  that  natural  gas  engine 
retrofits  can  achieve  significant  NO, 
reductions  and  therefore  recommended 
the  following  set  of  rebuild  standards 


for  pollutants  other  than  PM:  4.0  g/bhp- 
hr  NO,,  1.2  gA)hp-hr  nonmethane 
hydrocarbon  (NMHC),  15.5  g/bhp-hr 
CO,  0.05  g/bhp-hr  formaldehyde.  They 
claim  that  such  standards  could  be 
achieved  by  new  or  retrofit  diesel 
engines  as  well  as  alternative  fuels. 
AGA/NGVC  also  commented  that  EPA 
should  base  the  cost  ceiling  on  the  cost 
effectiveness  of  NO,  control.  AGA 
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believes  this  would  allow  EPA  to  set  a 
$5,000  per  year  life  cycle  cost  ceiling. 

EPA  agrees  with  AGA/NGVC  that  the 
language  of  the  CAA  would  allow  EPA 
to  set  rebuild  standards  for  emissions 
other  than  PM  if  those  standards  were 
"reasonably  achievable".  However, 
because  of  technological  limitations  of 
engines  covered  by  the  urhan  bus 
retrofit/rebuild  program,  EPA  does  not 
believe  that  such  standards  for 
pollutants  other  than  PM  are 
"reasonably  achievable."  EPA  does  not 
believe  that  reductions  of  emissions 
other  than  PM  to  levels  recommended 
by  AGA/NGVC  can  be  achieved  without 
the  use  of  alternative  fuels.  There 
currently  are  no  iui>an  bus  diesel 
engines  certiried  that  can  achieve  the 
omissions  levels  recommended  by  AGA/ 
NGVC.  Moreover,  new  diesel  engines 
are  not  required  to  meet  a  4.0  g/bhp-hr 
N0»  level  until  the  1998  model  year. 
EPA  therefore  believes  that  such  a 
retrofit  standard  in  the  1995  time  frame 
would  force  urban  bus  operators  to 
convert  buses  to  alternative  fuels  at  time 
of  engine  rebuild. 

EPA  believes  forcing  all  bus  operators 
to  switch  to  alternative  fuel  technology 
to  comply  with  the  retrofit/rebuild 
program  would  be  unreasonable.  While 
AGA.'NGVC  has  estimated  that 
equipment  for  a  natural  gas  conversion 
may  cost  as  little  as  $14,000.  another 
commenter  that  performed  a  conversion 
to  CNG  estimated  the  cost  to  be  about 
$40,000.  It  is  unrealistic  to  expect  that 
urban  bus  operators  could  afford  an 
extra  $5,000  per  year  cost  ceiling  for 
each  urban  bus  after  engine  rebuild,  as 
recommended  by  AGA/NGVC  EPA 
believes  that  such  costs  would  force 
urban  bus  operators  to  cancel  rebuilds, 
reduce  operations,  and  raise  fares 
substantially.  (In  comments,  urban  bus 
operators  have  stressed  the  difficulty  of 
raising  fares  only  a  few  cents.) 

This  belief  is  supported  by  the 
legislative  history.  In  requiring  EPA, 
under  sections  219  (a)  and  (b),  to  set 
standards  for  1994  and  later  model  year 
urban  buses.  Congress  did  not  require 
alternative  fuels.  Instead,  under  section 
219(c)  of  the  CAA.  EPA  is  required  to 
test  1994  and  later  model  year  urban 
buses  to  determine  if  the  engines  are 
complying  with  the  PM  standard  under 
in-use  conditions.  Only  if  EPA 
determines  that  diesel  urban  buses  are 
failing  to  noeet  the  1994  PM  standard 
under  in-use  operation,  is  EPA  directed 
to  require  new  urban  bus  engines  to  be 
powered  by  "low-polluting  Kiels."  EPA 
believes  it  would  be  contradictory  and 
inappropriate  to  require  old  urban  buses 
to  meet  standards  more  stringent  than 
those  set  for  new  urban  buses. 


Even  a  less  extreme  NO,  standard  of 
5.0  to  6.0  g/bhpnhr,  currently  met  by 
later  model  year  diesel  engines,  would 
be  unreasonable  as  a  retrofit  standard. 
To  achieve  these  levels  with  new 
engines,  manufacturers  have  made 
significant  changes  to  urban  bus  engines 
that  cannot  be  easily  retrofit.  These 
changes  include  the  addition  of 
turbocharging,  aflercooling  and 
electronic  controls.  According  to 
comments,  adding  such  controls  would 
cost  between  $15,000  and  $20,000.  In 
addition  to  these  changes,  it  may  also  be 
necessary  to  replace  internal  engine 
components  with  newer  versions  of 
those  components,  as  with  a  basic 
engine  upgrade.  Also,  a  particulate  trap 
would  still  be  necessary  in  order  to 
achieve  a  PM  level  of  0.10  g/bhp-hr. 
Some  urban  bus  engine  lines  were 
discontinued  prior  to  the  1990  model 
year  and,  therefore,  were  not 
reconfigured  to  meet  the  more  stringent 
N0»  standards.  EPA  knows  of  no  way 
such  engines  could  be  upgraded  to  meet 
a  5  0  to  6.0  g/bhp-hr  NO,  standard. 
Based  on  information  provided  by 
Detroit  Diesel  for  its  engines,  upgrades 
are  available  that  achieve  reductions  in 
NO,.  However,  such  upgrades  are  only 
available  for  the  oldest  urban  bus 
engines  on  the  road  today.  These  older 
engines  are  not  expected  to  be  rebuilt 
under  the  retrofit/rebuild  program  and 
could  not  meet  a  5.0  g/bhp-hr  NO, 
standard  in  any  case. 

EPA  believes  that  in  some  cases,  an 
operator  may  find  it  reasonable  to  use 
alternative  hiel  technology  to  meet  the 
requirements  of  the  retrofit/rebuild 
program  and  that  the  use  of  alternative 
fuel  technology  should  not  be 
discouraged.  In  light  of  this,  EPA  has 
tried  to  provide  equal  opportunity  for 
all  technologies  to  participate  in  the 
retrofit/rebuild  program,  and  at  the 
same  time,  assures  that  such  equipment 
is  a  cost  effective  form  of  emission 
control.  The  change  to  life  cycle  costs 
for  determining  compliance  with  the 
cost  limits  was  designed  to  deal  with 
this  concern. 

For  the  reasons  noted  above,  EPA 
believes  that  it  would  be  unreasonable 
to  set  specific  rebuild  emissions 
standards  for  pollutants  other  than  PM. 
(As  discussed  below  in  the  certification 
requirements  section,  a  manufacturer 
would  be  required  to  submit  emissions 
information  showing  that  its  equipment 
does  not  cause  the  engine  being  retrofit 
to  exceed  any  of  the  standards  to  which 
the  engine  was  originally  certified.)  It    . 
should  be  noted  that  other  programs 
may  encourage  operators  to  switch  to 
alternative  fuels  technologies,  resulting 
in  additional  emission  reductions  for 
pollutants  other  than  PM.  EPA  has 


recently  issued  guidance  to  the  states 
that  would  allow  for  the  trading  of 
urban  bus  NOx  and  PM  emission  credits 
between  mobile  and  stationary  sources. 
Under  such  a  trading  program,  NOx  and 
PM  credits  could  be  earned  by  an 
operator  that  exceeds  the  requirements 
of  the  retrofit/rebuild  program  finalized 
in  today's  action. 

C.  Equipment  Certification 

EPA  received  a  variety  of  comments 
on  equipment  certification  in  the 
following  areas:  (1)  Test  procedures,  (2) 
use  of  existing  new  engine  certification 
data,  (3)  test  engines,  (4)  extrapolating 
test  data  to  other  engines,  (5)  public 
review  of  certification  applications,  (6) 
labeling,  (7)  financial  stability  of 
manufacturers,  (8)  urban  buses  retrofit 
before  1995.  and  (9)  who  can  certify 
equipment  configurations.  The 
following  section  summarizes  and 
responds  to  the  comments  on  each  of 
these  areas. 

In  general,  equipment  used  to  meet 
the  requirements  of  the  retrofit/ rebuild 
program  will  either  have  to  be  certified 
to  achieve  the  PM  reductions  consistent 
with  the  Option  1  emission  reduction 
requirements  or  for  use  only  with 
Option  2.  To  be  used  for  Option  1,  the 
equipment  would  be  certified  as 
meeting  the  0.10  g/bhp-hr  PM  standard 
or  as  achieving  a  25  percent  or  greater 
reduction  in  PM.  Equipment  u^d  for 
Option  2  must  be  certified  as  providing 
some  level  of  PM  reduction  that  would 
in  turn  be  claimed  by  urban  bus 
operators  when  calculating  their  average 
fleet  PM  levels  attained  under  the 
program.  Technology  must  be  certified 
in  order  for  urban  bus  operators  to  take 
credit  for  a  reduction  in  PM  provided  by 
that  technology.^  All  new  curiiVicaUon 
testing  of  diesel  fueled  engines  should 
be  performed  using  federally  required 
low  sulfur  diesel  fuel. 

In  addition,  in  order  for  equipment  to 
be  a  trigger  under  Option  1 ,  other 
information  regarding  cost  must  be 
submitted  in  the  application  for 
certification  by  the  certifier.  This 
additional  cost  information  is  necessary 
to  determine  the  life  cycle  cost  of  the 
retrofit/rebuild  equipment  and  is 
detailed  in  the  discussion  of  the  cost 
ceilings  in  the  Option  1  section  above. 
For  equipment  to  be  considered  as  a 
trigger  for  an  engine  model  nationwide, 
the  certifier  must  guarantee  that  the 
equipment  will  be  offered  for  under  the 
appropriate  life  cycle  cost  ceiling  to  all 
affected  urban  bus  operators. 


'Certincalion  raquiremonls  aro  authorized  in  lh« 
Clean  Air  Ad  under  section*  202(a)  (as  referenced 
by  section  219(<1)).  206.  219(«J.  and  301(a) 
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There  may  be  cases  where  retrofit 
systems  are  similar  but  have  some 
differences  in  componentry  or 
electronic  controls  in  order  to  operate 
with  different  engine  or  coach  types. 
Such  systems  must  be  certified 
separately  unless  the  certifier  can  show 
that  the  difTerences  are  not  emissions 
related  and  do  not  have  an  impact  on 
the  emissions  performance  of  the 
system. 

1.  Test  Procedures 

EPA  received  comments  on  the  use  of 
chassis  dynamometer  testing  for 
certification  of  equipment.  EXDE 
recommended  allowing  chassis 
dynamometer  testing  to  be  used  to  show 
emission  reductions  under  Option  2. 
DOE  commented  that  chassis  testing 
should  be  allowed  using  a  test  cycle 
representative  of  local  transit  operator 
driving  patterns.  SEPTA  raised  concerns 
over  the  use  of  a  test  procedure  other 
than  the  FTP.  SEPTA  claims  another 
test  procedure  may  not  correlate  well 
with  the  FTP  and  may  not  guarantee 
emissions  reductions  required  by 
Option  1. 

In  response  to  these  comments,  EPA 
is  retaining  the  approach  contained  in 
the  July  1992  notice.  Under  today's 
action,  a  certifier  may  use  a  chassis- 
based  test  cycle  representative  of  typical 
urban  bus  operation  to  show 
compliance  with  the  25  percent  or 
greater  PM  reduction  requirement.  EPA 
is  not  specifying  a  specific  chassis-based 
test  procedure  to  be  used  in  this  action. 
However,  the  certifier  will  be  required 
to  submit  information  to  EPA  which 
supports  the  test  c>'cle  as  a  typical  urban 
bus  cycle.  Based  on  the  information. 
EPA  will  make  a  determination  if  the 
chassis-based  test  cycle  is  representative 
of  actual  urban  bus  operation.  If  EPA 
approves  the  test  cycle,  then  the  test 
cycle  can  be  used  for  the  purpose  of 
certifying  retrofit/rebuild  equipment  to 
achieve  a  25  percent  or  greater  PM 
reduction.  EPA  believes  that  buses 
achieving  a  25  percent  PM  reduction  on 
a  chassis  test  procedure  representative 
of  typical  urban  bus  operation  would  be 
expected  to  achieve  a  similar  level  of 
control  under  the  FTP  and  in  use. 

AGA  commented  that  if  EPA  does  not 
have  certification  test  procedures 
established  for  natural  gas  engines,  EPA 
should  accept  California  certification 
data  as  evidence  of  meeting  a  0.10  g/ 
bhp-hr  PM  standard.  EPA  believes 
AGA's  request  to  use  California 
certification  data  is  reasonable.  EPA 
assumes  that  its  test  procedures  for 
certification  of  gaseous  fueled  engines 
will  be  in  place  in  time  for  certification 
of  equipment  for  this  program  and  that 
the  test  procedures  will  be  similar  to 


those  used  by  California.  In  the  event 
that  EPA  does  not  have  its  certification 
procedures  in  place,  a  manufacturer 
should  not  be  penalized  by  the  lack  of 
appropriate  test  procedures.  In  such 
cases,  EPA  retains  flexibility  to  consider 
other  data,  such  as  that  required  for 
certification  in  California. 

EPA  is  requiring  that  certification 
testing  be  conducted  using  the  heavy- 
duty  engine  FTP  or  a  test  cycle 
determined  to  yield  equivalent  results. 
However,  where  federal  test  procedures 
are  applicable,  other  test  procedures 
will  be  considered  only  as  described 
above.  Test  procedures  other  than  the 
FTP  must  be  approved  by  EPA.  The 
current  FTP  does  not  specify  procedures 
specifically  designed  for  testing  traps, 
and  for  this  equipment  an  approved 
alternate  procedure  may  be  appropriate. 
EPA  is  currently  evaluating  procedures 
for  testing  traps,  and  interested  parties 
are  encouraged  to  consult  EPA  for  future 
development  in  this  area. 

2.  Use  of  Existing  New  Engine 
Certification  Data 

EPA  received  comments  fi-om 
equipment  manufacturers  regarding  the 
use  of  new  engine  certification  data  to 
demonstrate  emissions  of  retrofit 
engines.  EPA  proposed  to  allow  the  use 
of  existing  new  engine  certification  data 
when  an  upgrade  brings  an  engine  to  a 
certified  configuration.  Korody-Colyer 
commented  that  such  provisions  did  not 
provide  a  sufficient  level  of  control  and 
safety.  It  claims  that  because  an  older 
engine  has  undergone  stress  and  wear, 
it  will  perform  differently  than  a  new 
certification  engine.  Instead,  Korody- 
Colyer  recommends  that  all  retrofit  kits 
be  required  to  undergo  the  same 
certification  testing. 

Detroit  Diesel  requested  the  EPA 
allow  the  use  of  existing  certification 
data  in  all  cases  where  it  is  available, 
including  when  aftertreatment  is  used. 
Donaldson  Company  also  requested  that 
EPA  allow  the  use  of  certification  data 
from  certification  of  new  engines  for 
certification  of  rebuilds  using 
aftertreatment  devices. 

EPA  continues  to  believe  that  the  use 
of  new  engine  certification  data  should 
be  allowed  for  the  retrofit/rebuild 
program.  When  an  engine  is  rebuilt 
under  this  program  it  must  be  rebuilt  to 
an  engine  configuration  that  has  been 
certified  under  this  program.  The  rebuilt 
engine  must  match  the  certification 
engine  in  terms  of  specifications, 
tolerances,  and  calibrations.  This 
provides  assurance  that  emissions  will 
match  that  of  the  certification  engine. 
EPA  believes  that  it  does  not  matter 
whether  the  configuration  is  tested  as 
part  of  new  engine  certification  testing 


or  if  testing  is  done  specifically  for  this 
program.  Requiring  testing  of  the  exact 
same  engine  configuration  specifically 
for  this  program  would  be  of  little  value. 

EPA  is  allowing  the  use  of  new 
engine/emission  control  system 
certification  data  for  the  retrofit/rebuild 
program  as  long  as  the  retrofit  brings  the 
rebuilt  engine  to  a  configuration 
matching  the  certified  configuration  as 
described  above.  Certification  data  from 
new  engine  certification  can  be  used 
whether  the  rebuild  configuration 
includes  an  engine  upgrade,  an 
alternative  fuel  engine,  or  an 
aftertreatment  device.  It  should  be  noted 
that  even  though  EPA  will  accept 
certification  data  as  described  and  no 
additional  testing  may  be  needed, 
manufacturers  still  must  apply  for  and 
be  granted  certification  before  their 
equipment  may  be  used  to  meet 
program  requirements. 

3.  Test  Engines 

If  certification  data  does  not  already 
exist,  testing  will  have  to  be  performed. 
EPA  proposed  that  when  new  engine 
certification  does  not  exist,  testing 
should  be  conducted  using  engines  that 
have  been  previously  rebuilt.  Detroit 
Diesel  commented  that  requiring 
certification  testing  on  in-use  rebuilt 
engines  is  costly  and  unnecessary. 
Locating  and  procuring  such  equipment 
will  be  difficult  and  may  limit  the 
availability  of  certified  equipment  for 
the  program.  Detroit  Diesel  pointed  out 
that  rebuilding  an  engine  generally 
restores  an  engine  to  its  "as  new" 
condition. 

EPA  agrees  that  requiring  certification 
using  a  previously  rebuilt  engine  is 
unnecessary,  with  one  exception.  In 
cases  where  a  25  percent  reduction  must 
be  demonstrated  through  new  testing 
because  certification  data  does  not 
already  exist,  baseline  testing  must  be 
performed  with  either  an  engine  that 
has  not  been  used  or  a  newly  rebuilt 
engine.  The  PM  reduction  must  be 
shown  to  be  incremental  to  any 
reduction  that  may  have  been  achieved 
with  a  standard  rebuild. 

In  cases  where  testing  with  a  diesel 
engine  is  done  to  demonstrate  a  level  at 
or  below  the  0.10  g/bhp-hr  PM  standard 
or  another  level  for  Option  2,  EPA  only 
requires  that  the  engine  be  set  to 
manufacturer  specifications  for  testing. 

EPA  received  comments  that  the 
Agency  should  allow  the  use  of  the  pre- 
rebuild  and  post-rebuild  emission  levels 
used  for  Option  2  (see  Table  3)  when 
certifying  hardware  as  meeting  the  25 
percent  requirement  for  Option  1.  In 
constructing  Table  3.  EPA  relied  on 
engine  certification  data  where  possible. 
In  cases  where  certification  data  was  not 
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available  for  constructing  Table  3,  such 
as  with  pre-1988  MY  engines,  EPA 
either  used  numbers  supplied  by  the 
engine  manufacturer  or  assumed  a  level 
of0.50g/bhp-hr. 

EPA  must  have  actual  test  data  to 
verify  that  the  retrofit  kits  actually 
achieve  a  25  percent  reduction  (or 
whatever  reduction  is  being  claimed  by 
the  manufacturer).  In  cases  where  new 
engine  certification  data  exists  for  the 
pre-rebuild  and  post-rebuild  engine 
configurations,  the  manufacturer  may 
use  it  to  demonstrate  that  a  25  percent 
reduction  is  achieved.  In  cases  where 
new  engine  certification  data  does  not 
exist  for  either  the  pre-rebuild  or  post- 
rebuild  engine  configuration,  other 
certification  data  is  required  to  be 
provided  to  EPA  by  the  certifier. 

4.  Extrapolating  Test  Data  To  Other 
Engines 

EPA  proposed  that  if  the  same 
aftertreatment  system  was  being 
certified  for  more  than  one  engine 
model,  the  equipment  manufacturer 
would  only  need  to  perform  testing  on 
the  engine  model  with  the  highest-out 
PM  level  to  show  that  all  the  engines 
would  meet  a  0.10  g/bhp-hr  standard 
usinc  the  aftertreatment. 

Uroan  bus  engines  have  been  certified 
to  the  1993  0.10  g/bhp-hr  urban  bus  PM 
standard  using  the  Donaldson  trap 
system.  Donaldson  believes  that 
certification  test  results  fi-om  new 
engine/trap  certification  testing  can  be 
extrapolated  to  all  other  engine  models 
including  older  models  to  show 
compliance  with  the  0.10  g^hp-hr 
standard,  based  on  a  demonstrated  trap 
efficiency.  Donaldson  provided  a 
discussion  of  trapping  efficiencies  as 
they  apply  to  the  volatile  and 
nonvolatile  firactions  of  the  particulates. 
Donaldson  stated  that  testing  has  shown 
a  trapping  efficiency  of  97  percent  for 
the  non-volatile  fraction  of  the 
particulate  and  a  trapping  efficiency  of 
66  percent  for  the  volatile  fraction  of 
particulates.  Donaldson  commented  that 
older  engines  have  higher  volatile 
fractions  and  four  cycle  engines  have 
lower  volatile  fractions  and  that  worst 
case  volatile  fractions  are  approximately 
50  percent.  Donaldson  concludes  in  its 
comments  that  even  for  worst  case 
engines,  their  particulate  trap  provides 
an  overall  trapping  efficiency  of  above 
80  percent. 

EPA  bdlieves  that  extrapolating 
results  from  a  low  emitting  engine  to  a 
high  emitting  engine  does  not  provide 
an  adequate  estimate  of  the  actual  PM 
emissions  level  and  therefore,  does  not 
assure  compliance  with  a  0.10  g/bhp-hr 
PM  standard.  Emissions  during  trap 
regeneration  may  be  higher  with  higher 


engine-out  PM  levels.  This  would  be 
especially  true  for  single  trap  bypass 
systems  that  potentially  could  be 
certified  for  use  in  the  program. 

EPA  will  allow  results  to  be 
extrapolated  to  engine  types  and  model 
years  known  to  have  engine-out  PM 
levels  equal  to  or  less  than  that  of  the 
test  engine,  as  proposed  in  the  NPRM. 
EPA  received  no  comments 
-discouraging  such  a  practice.  EPA 
believes  that  testing  on  the  worst  case 
engine  will  provide  adequate  assurances 
that  engines  with  lower  PM  levels 
retrofit  with  the  trap  system  will  meet 
the  standard.  EPA  believes  requiring 
testing  on  each  model  and  model  year 
would  be  of  little  value  given  the 
limited  amount  of  variability  in  trap 
efficiency  that  is  fikely  to  occxir  among 
engines.  Retrofit  systems  that  have 
differences  in  componentry  or 
electronic  controls  must  be  certified 
separately  unless  the  certifier  can  show 
that  the  differences  are  not  emissions 
related  and  do  not  have  an  impact  on 
the  emissions  performance  of  the 
system.  EPA  reserves  the  right  to  request 
data  or  information  showing  that  the 
particulate  emission  reduction 
efficiency  of  the  retrofit/ rebuild 
equipment  being  certified  for  use  with 
more  than  one  engine  family  does  not 
vary  significantly  among  the  engine 
families. 

5.  Durability  Testing 

MECA  and  Detroit  Diesel  felt  that 
durability  testing  should  be  required  for 
certification.  Detroit  Diesel  commented 
that  the  in-use  emissions  integrity  of  the 
equipment  should  be  established  by 
requiring  long  term  emissions  testing  for 
certification  rather  than  through  in-use 
enforcement  testing. 

EPA  believes  that  it  is  necessary  to 
maintain  the  option  of  performing  in- 
use  testing  as  described  in  the  liability 
section  below.  EPA  believes  that, 
therefore,  it  is  sufficient  to  hold 
manufacturers  responsible  for  the 
emission  performance  of  their 
equipment  through  an  emissions 
performance  warranty,  also  discussed 
below  in  the  liability  section. 

Durability  is  a  function  of  the 
equipment's  ability  to  maintain  its 
emission  performance  over  time.  While 
equipment  could  cease  to  function 
altogether,  it  is  more  likely  that 
equipment  would  cease  to  function  as 
well  as  it  did  originally.  Manufacturers 
will  want  to  evaluate  the  durability  of 
their  equipment  before  selling  it  under 
this  program  to  minimize  their  liabiUty 
risk.  Manufacturers  would  take 
deterioration  into  consideration  when 
deciding  if  they  can  meet  a  0.10  g/bhp- 
hr  standard  or  a  25  percent  reduction 


over  the  performance  warranty 
described  in  the  fiabifity  section  below 
Manufacturers  will  have  the  option  of 
certifying  to  a  higher  level,  allowing 
their  equipment  to  be  used  under 
Option  2,  if  they  are  concerned  about 
the  durability  of  their  equipment. 

6.  Public  Review  of  Notification  of 
Intent  to  Certify 

EPA  is  providing  a  45  day  public 
review  and  comment  period  for  all 
certification  notifications  submitted  to 
EPA.  EPA  believes  that  such  a  period  is 
essential  in  order  to  ensure  program 
requirements  remain  reasonable. 

EPA  received  many  comments  in 
support  of  such  a  process.  Engine 
manufacturers  requested  a  review  of  any 
retrofit  kit  for  their  engine  in  order  to 
identify  any  problems  with  using  the 
equipment  on  their  engines.  APTA  also 
requested  an  opportunity  for  engine 
manufacturers,  bus  manufacturers,  and 
transit  companies  to  review 
notifications  to  ensure  equipment  is 
compatible  with  affected  vehicles.  EPA 
will  consider  public  comment  in  its 
review  of  notifications  and  expects  this 
process  to  proceed  expeditiously.  This 
review  process  up  to  a  point  of  decision 
on  equipment  certification,  is  expected 
to  be  complete  within  6  months.  EPA 
will  publish  in  the  Federal  Register  the 
effective  date  of  equipment  certification. 

7.  Labeling 

EPA  received  comments  that  it  would 
be  burdensome  to  label  every  part  in  a 
kit.  Rather,  the  rebuild  kit  supplier 
should  be  required  to  supply  a  single 
label  that  can  be  placed  on  the  engine 
at  time  of  rebuild.  EPA  agrees  that  such 
provisions  would  meet  the  needs  of  the 
program.  Such  a  label  must  include  the 
model  number  and  serial  number  of  the 
kit,  along  with  the  statement  "Certified 
to  EPA  Urban  Bus  Engine  Rebuild 
Standards"  and  the  PM  emission 
certification  level. 

Korody-Colyer  raised  a  concern  that 
certifying  a  "kit"  rather  than  individual 
parts,  could  lead  to  parts  substitutions 
with  no  way  for  an  urban  bus  operator 
to  determine  what  parts  are  supposed  to 
be  in  the  kit.  EPA  is  requiring  all  parts 
in  a  kit  to  be  identified  by  part  number 
at  time  of  certification.  A  list  of  parts 
and  identification  numbers  must  be 
included  in  each  kit  sold  to  an  urban 
bus  operator.  This  will  allow  the  urban 
bus  operator  to  determine  that  the  kit 
contains  the  same  components  as  that 
certified  by  EPA. 

8.  Financial  Stability  of  Manufacturer 

Some  commenters  recommended  that 
EPA  require  equipment  suppliers  to 
supply  information  showing  that  they 
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are  financially  able  to  honor  warranty 
claims.  EPA  does  not  believe  that  it  is 
necessary  to  require  Financial 
information  to  be  supplied  by 
equipment  suppliers  given  the  elements 
of  the  program  protecting  urban  bus 
operators.  Warranty  claims  from  urban 
bus  operators  are  not  likely  to  be 
overwhelming  because  they  will  )ust  be 
for  replacing  or  repairmg  equipment.  If 
urban  bus  operators  are  concerned  with 
the  financial  stabihty  of  a  compemy, 
they  can  use  other  certified  equipment. 
Urban  bus  operators  have  additional 
flexibiiity  under  Option  2  to  avoid  using 
such  equipment.  Also,  the  certification 
process  will  be  a  deterrent  to 
unscrupulous  business  practices 
because  of  the  cost  of  certification 
testing  and  the  public  review  of 
cortification  applications.  EPA  believes 
that  the  certification  procedures 
adopted  in  today's  aciion  are  sufficient 
to  protect  urban  bus  operators  from 
being  required  to  use  substandard 
equipment  produced  by  financially 
unstable  manufacturers. 

9.  Urban  Buses  Retrofit  Before  1995 

Many  commenters,  including  engine 
manufacturers,  raised  issues  regarding 
the  use  of  opacity  testing  and  the  stall 
tost  proposed  by  EPA  as  a  check  that 
altematively-futeled  or  trap-equipped 
retrofit  before  1995  buses  are  performing 
properly.  The  commenters  were 
concerned  that  such  buses  may  have 
visible  emissions  and  still  be  meeting  a 
O.lOg'bhp-hr  PM  standard.  Alternative 
approaches  were  suggested  by 
commenters.  Detroit  Diesel 
recommended  that  urban  bus  operators 
affected  by  these  provisions  could 
submit  a  description  of  their  systems, 
allowing  an  EPA  review  on  a  case-by- 
case  basis.  Detroit  Diesel  pointed  out 
that  equipment  installed  before  1993 
will,  in  most  cases,  be  either  certified  or 
close  prototypes  of  certified  equipment. 
APTA  and  Donaldson  suggested  tliat  it 
would  be  sufficient  for  bus  operators  to 
provide  records  of  equipment 
installation  and  maintenance  showing 
the  equipntent  is  in  good  mechanical 
condition. 

Houston  Metropolitan  Transit 
Authority  provided  information  on 
extensive  smoke  testing  it  performs  on 
vehicles  on  a  regular  basis.  Where  such 
test  data  is  available,  it  may  b''  useful  in 
substantiating  claims  tliat  equipment  is 
functioning  properly.  EPA  wishes  to 
encourage  urban  bus  operators  to 
monitor  emission  reduction  equipment 
through  all  available  means  of  testing. 

EPA  supports  the  voluntary 
installation  of  emission  rMuction 
equipment  before  the  start  of  the 
piograra.  With  today's  action,  EPA  is 


allowing  the  continued  use  of 
uncertified  equipment  installed  before 
the  beginning  of  the  program.  Based  en 
data  from  equipment  substantially 
similar  to  that  currently  being  used, 
EPA  believes  that  retrofit  equipment 
currently  being  sold  to  urban  bus 
operators  perform  well  with  regard  to 
emissions.*^  Also,  as  pointed  out  by 
Detroit  Diesel,  systems  used  prior  to 
1995  are  generally  either  identical  or  are 
close  prototypes  of  systems  that  have 
been  certified. 

Urban  bus  operators  may  assume  a 
PM  emissions  level  of  0.10  g/bhp-hr  for 
dedicated  gaseous  fueled,  alcohol 
fueled,  or  trap-equipped  buses  for  both 
Option  1  and  Option  2.  For  an  upgrade 
bringing  an  engine  to  a  previously 
certified  configuration,  EPA  will  assume 
that  the  retrofit  bus  is  operating  at  the 
certification  level  of  the  later  model  year 
engine.  EPA  will  not  require  any 
specific  testing  to  be  performed  on  such 
equipment.  According  to  commenters. 
opacity  testing  does  not  accurately 
indicate  if  equipment  is  above  the  0.10 
g/bhp-hr  level  in  all  cases. 

EPA  will  hold  the  urban  bus  operator 
responsible  for  properly  maintaining 
such  equipment.  EPA  is  adopting  the 
approach  of  allowing  equipment  to  be 
used  as  long  as  the  urban  bus  op>erator 
maintains  records  showing  that  the 
equipment  has  been  properly 
maintained  and  is  in  good  working 
condition.  During  an  audit,  EPA  may 
also  inspect  vehicles  to  ensure 
equipment  is  functioning  properly. 

10.  Who  Can  Certify  Technology 

EPA  received  comments  from  SEPTA 
that  transit  operators  should  not  have  to 
rely  only  on  equipment  certified  by  the 
manufacturer.  SEPTA  commented  that 
transit  operators  should  be  able  to 
independently  test  and  certify  a 
particular  combination  of  hardware 
devices  as  meeting  the  program 
requirements.  SEPTA  reasoned  that 
once  equipment  is  certified  by 
manufacturers  for  under  the  cost  ceiling, 
there  would  be  little  incentive  for 
hirther  developments  in  technology.  A 
"user  certification"  would  allow  for 
new  developments  that  might  otherwise 
not  bo  available  from  the  manufacturers 
forproprietary  reasons. 

Tnroughout  this  document,  EPA  has 
assumed  that  the  equipment 
manufacturers  or  suppliers  will  be  the 
certifiers  as  well  as  the  party  liable  for 
the  performance  of  the  retrofit 
equipment.  EPA  does  not  believe  that  it 


'  EPA  documflets  "EPA  Teiting  of  a  Metbanot- 
Fueled  Detroit  Diesel  Corporation  6V92TA  Diasel 
Bus  Engine  and  "TJeavy-duty-  Engine  Testing 
Report.  Doaaidioa  Dual  Trap  Oxidizer  Sy*««a>.  TeM 
Resull»— 1»90". 


is  likely  that  urban  bus  operators  will 
certify  equipment  and  assume  liability 
on  a  widespread  basis.  However,  EPA 
believes  that  allowing  certification  of 
equipment  not  already  certified  and 
made  available  by  parties  other  than  the 
equipment  manufacturer  is  acceptable. 
EPA  wants  to  support  efforts  to  make 
equipment  available  for  this  program  by 
maintaining  flexibility  where  possible. 
Equipment  must  be  certified  in  the 
manner  detailed  above,  regardless  of 
who  is  certifying  the  equipment.  Any 
liability  provisions  specified  for  the 
equipment  certifier  below  in  the 
liability  section  also  remain  the  same. 

D.  Liability  Provisions 

EPA  received  a  number  of  comments, 
both  specific  and  general,  on  the 
liability  provisions  contained  in  the  July 
1992  notice.  The  main  specific  comment 
on  the  proposed  liability  provisions  was 
that  EPA  should  not  have  an  in-use 
performance  warranty,  because  of  the 
small  number  of  vehicles  affected  by  the 
program  and  the  high  costs  of  an  in-use 
enforcement  program.  The  Engine 
Manufacturers  Association,  MECA.  and 
APTA  all  commented  that  instead  of  a 
performance  warranty,  EPA  should 
require  an  emission  defect  warranty 
equal  to  that  required  for  new  heavy 
duty  engines  (i.e.,  5  years,  or  100,000 
miles,  whichever  first  occurs). 

MECA,  Donaldson.  Detroit  Diesel,  and 
the  Engine  Manufacturers  Association 
all  commented  that,  if  EPA  were  to 
retain  a  performance  warranty,  the 
warranty  period  should  be  limited  to  the 
period  between  rebuilds.  Each  of  the 
commenters  suggested  that  a  290,000 
mile  in-use  compliance  period  is 
excessive  for  rebuilt  engines.  Detroit 
Diesel  also  submitted  comments 
requesting  that  the  performance 
warranty  period  should  be  no  more  than 
120,000  miles.  Korody-Colyer,  Detroit 
Ehesel,  and  NYCTA  all  commented  that 
EPA  should  include  an  equivalent  hours, 
of  operation  in  addition  to  the  mileage 
requirements  of  the  performance 
standard.  MECA  and  Donaldson 
commented  that  if  EPA  should  retain  a 
performance  warranty,  trap 
manufacturers  should  only  be  liable  for 
trap  efficiency,  not  for  meeting  the  0.10 
g/bhp-hr  PM  standard. 

The  general  comments  requested  that 
EPA  clarify  specific  liability  provisions, 
including  how  in-use  performance 
would  be  enforced,  how  liability  would 
be  apportioned,  and  what  the  penalties 
for  equipment  fiaihng  to  meet  the 
emission  requirements  would  be. 
Finally,  the  Engine  Manufacturers 
Association  requested  EPA  to  clarify 
that  engine  (nanufacturers  are  not 
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responsible  for  the  emissions 
performance  of  rebuilt/retrofit  engines. 

In  response  to  the  comments  on 
eliminating  the  in-use  performance 
warranty  requirements,  EPA  disagrees 
that  a  performance  warranty  is 
unnecessary  and  is  retaining  an  in-use 
performance  warranty  as  part  of  today's 
action.  EPA  believes  that  its  ability  to 
perform  in-use  testing  encourages 
equipment  manufacturers  to  design 
durable  retrofit/rebuild  equipment.  EPA 
also  believes  that  the  in-use 
performance  warranty  will  help  to 
assure  EPA  that  urban  bus  engines 
equipped  with  the  retrofit/rebuild 
equipment  will  achieve  the  intended 
emission  reductions  over  the  in-use 
compliance  period  for  the  equipment. 

Based  on  tne  comments  noted  above, 
EPA  agrees  that  there  is  sufficient 
reason  to  reduce  the  in-use  compliance 
period  for  retrofit  equipment.  EPA 
realizes  that  urban  bus  engines  being 
rebuilt  have  already  accumulated 
significant  mileage  of  around  200,000 
miles.  Requiring  retrofit  equipment  to 
be  warranted  for  an  additional  290,000 
miles  beyond  the  rebuild  point  appears 
to  be  overly  stringent.  (Under  current 
new  engine  regulations,  an  engine 
manufacturer's  liability  disappears  once 
an  engine  has  been  rebuilt.)  However, 
EPA  believes  that  retrofit/rebuild 
equipment  should  be  able  to  function 
without  significant  maintenance  for  the 
same  number  of  miles  required  for  new 
HDE  emissions  control  equipment.  The 
current  maintenance  interval  for  new 
heavy  HDEs  is  150,000  miles.  Therefore, 
EPA  is  revising  the  in-use  compliance 
period  for  retrofit/rebuild  equipment  to 
150,000  miles.  At  the  end  of  the  in-use 
compliance  period,  an  urban  bus 
operator  would  be  required  to  either 
replace  the  equipment  with  new 
equipment,  or  the  operator  could  accept 
the  responsibility  to  maintain  the 
equipment  in  proper  operating 
condition.  (If  EPA  were  to  perform  an 
audit  of  an  urban  bus  operator  and 
determined  that  the  retrofit/rebuild 
equipment  was  not  maintained  properly 
on  such  buses,  the  operator  would  be 
subject  to  the  enforcement  penalties 
associated  with  the  retrofit/rebuild 
program.) 

EPA  is  not  including  an  hours  of 
operation  equivalent  in  the  in-use 
compliance  provisions  for  retrofit/ 
rebuild  equipment.  The  useful  life 
provisions  for  new  urban  bus  engines  do 
not  include  an  option  based  on 
equivalent  hours  of  operation. 
Therefore,  EPA  does  not  believe  that 
such  a  provision  is  necessary  for 
retrofit/rebuild  eouipment. 

In  addition  to  tne  performance 
warranty,  EPA  is  adopting  a  100,000 


mile  emissions  defect  warranty  in 
response  to  the  comments  noted  above. 
As  noted  in  the  comments,  EPA 
ciurently  has  an  emissions  defect 
warranty  in  place  for  heavy-duty 
engines  which  requires  manufacturers 
to  replace  emissions  control  equipment 
that  fails  in  use.  EPA  believes  that  an 
emissions  defect  warranty  for  retrofit/ 
rebuild  equipment  will  provide  urban 
bus  operators  with  similar  ability  to 
obtain  replacement  parts  for  retrofit/ 
rebuild  equipment  (still  under  warranty) 
that  fails  to  perform  under  in-use 
conditions.  Without  an  emissions  defect 
warranty,  an  equipment  manufacturer 
would  not  be  required  to  replace 
equipment  that  fails  unless  it  could  be 
proven  by  EPA  that  the  equipment 
caused  the  engine  family  generally  to 
fail  to  meet  the  rebuild  emission 
requirements  of  the  program  (0.10  g/ 
bhp-hr  PM  standard  or  25  percent 
reduction  in  PM).  Since  testing  an  urban 
bus  engine  requires  removing  the  engine 
ft^om  the  bus  and  shipping  the  engine  to 
a  laboratory  capable  of  performing 
engine  testing,  it  is  very  unlikely  that 
such  conditions  could  be  met  by  an 
operator.  For  these  reasons,  EPA  is 
adopting  a  100,000  mile  emissions 
defect  warranty  for  retrofit/rebuild 
equipment. 

EPA  continues  to  believe  that  the 
assignment  of  liability  to  the  various 
parties  proposed  in  the  July  1992  notice 
is  appropriate  and  is  therefore  retaining 
the  provisions  with  today's  action. 
Under  the  HabiUty  requirements, 
equipment  manufacturers  will  be 
responsible  for  performance  of  their 
emission  control  technology.  Bus 
operators  will  be  responsible  for  the 
proper  installation  and  maintenance  of 
the  equipment.  As  noted  by  the  Engine 
Manufacturers  Association,  under 
current  EPA  policy,  engine 
manufacturers  are  not  responsible  for 
the  emissions  performance  of  engines 
once  they  have  been  rebuilt.  However, 
if  an  engine  manufacturer  supplies 
retrofit/rebuild  equipment,  it  is 
responsible  for  the  emissions 
performance  of  the  equipment.' 

The  final  regulations  make  one  minor 
change  in  the  recordkeeping 
requirements  for  urban  bus  operators. 
As  proposed  in  the  July  1992  notice, 
urban  bus  operators  would  be  required 
to  keep  records,  such  as  purchase 
records,  receipts,  and  part  numbers, 
among  other  information,  until  all  pre- 
1994  model  year  urban  buses  are  retired 
from  the  operator's  fleet.  EPA  now 


'  The  liability  and  warranty  provisions  of  this 
program  are  authorized  io  the  Qean  Air  Act  under 
sections  202(a)  (as  referenced  by  section  219(d). 
207.  219(e)  and  301(a)). 


believes  that  requiring  urban  bus 
operators  to  keep  such  information  until 
all  pre-1994  model  year  urban  buses  are 
retired  is  overly  burdensome  and 
unnecessary.  Instead,  the  final  rule 
requires  urban  bus  operators  to  keep 
information  for  five  years,  or  until  Ae 
next  time  the  engine  is  rebuilt.  This 
requirement  is  ongoing  in  the  sense  that 
once  the  engine  is  rebuilt,  purchase 
records,  receipts,  part  numbers  and  such 
information  related  to  a  rebuild  must 
then  be  kept  for  five  years  or  until  the 
next  time  the  engine  is  rebuilt. 

Under  provisions  set  by  the  Federal 
Transit  Administration  (FTA),  an  urban 
bus  operator  is  required  to  maintain 
similar  information  for  a  period  of  five 
years  for  equipment  purchased  with 
FTA  funds.  EPA  believes  that 
maintaining  the  required  information 
for  five  years,  or  until  the  next  time  the 
engine  is  rebuilt,  should  allow  EPA  an 
adequate  opportunity  to  audit  a  transit 
operator  and  determine  whether  the 
operator  is  in  compliance  with  the 
provisions  of  the  retrofit/rebuild 
program.  Therefore,  with  today's  action, 
EPA  will  require  urban  bus  operators  to 
maintain  records  for  each  engine  being 
rebuilt  for  a  period  of  five  years,  or  until 
the  engine  is  rebuilt  again. 

E.  Enforcement 

EPA  received  few  comments  on  the 
proposed  enforcement  provisions  for  the 
retrofit/rebuild  program.  The  Engine 
Manufacturers  Association  and  Detroit 
Diesel  commented  that  EPA  should  not 
attempt  to  enforce  this  program  using 
in-use  testing.  Both  organizations  noted 
the  high  cost  of  testing,  the  difficulty  in 
determining  the  cause  of 
noncompliance  for  engines  failing  to 
meet  the  emission  reduction 
requirements,  and  the  limited  benefit  of 
the  program.  APTA  and  New  Jersey 
Transit  commented  that  EPA  should 
waive  penalties  against  urban  bus 
operators  if  noncompliance  with  the 
program  is  caused  by  delays  in  the 
procurement  and  delivery  of  equipment. 
No  comments  were  received  regarding 
the  determination  or  the  amount  of  the 
penalties. 

As  discussed  in  the  previous  section 
on  liability,  EPA  is  retaining  an  in-use 
performance  warranty  for  the  retrofit/ 
rebuild  program.  EPA  believes  that  it  is 
important  to  be  able  to  test  rebuilt 
engines  in  order  to  assure  that 
equipment  manufacturers  develop 
durable  equipment  that  complies  with 
the  emission  reduction  requirements  of 
the  program.  EPA  agrees  that  the  cost  of 
doing  such  testing  is  high  and  the 
benefit  of  the  program  is  limited. 
However,  EPA  does  not  believe  that 
such  reasons  justify  eliminating  EPA's 


21382       Federal  Regiater  /  Vol.  58.  No.  75  /  Wednesday,  April  21,  1993  /  Rules  and  Regulations 


ability  to  perfonn  in-use  testing  of 
rebuilt  engines. 

If  upon  testing  of  an  in-use  retrofit/ 
rebuilt  engine.  EPA  determines  that  an 
engine  is  not  meeting  the  emissions 
requirements  of  the  program,  EPA  may 
attempt  to  identify  the  cause  for  the 
failure.  Such  a  determination  will  be 
bandied  on  a  case  by  case  basis.  If  EPA 
determines  that  the  failure  was  the  fault 
of  the  urban  bus  operator  or  'he  original 
engine  (i.e.,  the  equipment  was 
improperly  installed  or  maintained,  or 
the  engine-out  emissions  of  the  engine 
were  higher  than  that  of  the  engine  on 
which  the  retrofit  equipment  was 
certified)  then  no  action  would  be  taken 
against  the  equipment  manufacturer. 
However,  if  EPA  determines  that  the 
reason  for  the  failure  was  the  retrofit 
equipment.  EPA  would  require  the 
equipment  manufacturer  to  replace  the 
equipment,  assuming  the  100,000  mile 
defect  warranty  was  still  in  effect.  If  the 
defect  warranty  was  no  longer  in  effect. 
EPA  would  take  no  action  unless  EPA 
could  show  that  such  retrofit  equipment 
is  the  reason  for  other  in-use  urban  bus 
engines  failing  to  meet  the  emissions 
requirements  of  the  program.  In  such  a 
case.  EPA  would  have  the  authority  to 
recall  the  equipment  and  require  the 
equipment  manufacturer  to  repair  or 
reolace  the  equipment. 

Under  the  enforcement  provisions  of 
the  CAA.  an  urban  bus  operator  would 
be  subject  to  a  civil  penalty  of  up  to 
S25,000  for  each  violation  of  the  Act. 
Under  Option  1,  the  penalty  provisions 
will  apply  to  each  urban  bus  that  is 
rebuilt  without  installing  the 
appropriate  equipment.  Under  Option  2, 
the  penalty  provisions  will  apply  to  the 
minimum  number  of  buses  that  would 
need  to  be  retrofit  or  rebuilt  in  order  to 
comply  to  their  TLF. 

Failure  to  comply  with  each 
requirement  of  the  program  for  each 
urban  bus  would  be  considered  a 
separate  violation  of  section  219  of  the 
CAA.  For  instance,  in  this  program,  the 
urban  bus  operator  is  required  to 
properly  install  certified  equipment  in 


accordance  with  instructions  provided 
by  the  equipment  manufacturer. 
Therefore,  operating  an  urban  bus  with 
improperly  installed  retrofit/rebuild 
equipment  violate  the  Act  and  may 
subject  the  transit  operator  to  the 
imposition  of  civil  penalties.  As 
suggested  by  commenters.  EPA  would 
attempt  to  take  into  consideration 
whether  an  operator  failed  to  comply 
with  the  requirement  of  the  retrofit/ 
rebuild  program  due  to  equipment 
delivery  delays  that  were  out  of  the 
operator's  control  in  determining  any 
penalty. 

III.  Final  Rule  Requirements 

As  a  result  of  today's  action,  urban 
bus  operators  in  MSAs  and  CMSAs  with 
1980  populations  of  750,000  or  more 
will  be  required  to  choose  between  two 
options,  denoted  as  Option  1  and 
Option  2.  Operators  will  be  allowed  to 
switch  from  one  option  to  the  other 
option  as  long  as  the  operator  can  ^ow 
that  it  has  been  in  compliance  with  the 
option  to  which  it  has  switched  since 
the  beginning  of  the  retrofit/ rebuild 
program.  [As  appUed  to  the  retrofit/ 
rebuild  program,  "operator"  means  a 
transit  authority,  state,  city  department, 
or  private  or  public  entity  controlling 
the  use  of  one  or  more  urban  buses.)  The 
provisions  of  the  urban  bus  retrofit/ 
rebuild  program  become  effective  on 
January  2. 1995. 

Under  Option  1,  a  rebuilt  or 
replacement  engine  must  meet  a  0.10  g/ 
bhp-hr  PM  emissions  standard  as  long 
as  equipment  is  certified  to  meet  such 
a  requirement  and  has  a  life  cycle  cost 
of  less  than  $7,940  (in  1992  dollars), 
incremental  to  a  standard  rebuild.  If  no 
equipment  is  available  that  meets  the 
above  requirements,  a  rebuilt  or 
replacement  engine  must  meet  a  25 
percent  reduction  in  PM  emissions  as 
long  as  equipment  is  certified  to  meet 
such  a  requirement  and  has  a  life  cycle 
cost  of  less  than  $2,000  (in  1992 
dollars),  incremental  to  a  standard 
rebuild.  If  no  equipment  is  available 
that  meets  either  of  these  provisions,  an 


engine  must  be  rebuilt  to  its  original 
configuration  or,  at  the  operator's 
choice,  a  configuration  with  a  PM  level 
lower  than  the  original  configuration. 

The  life  cycle  cost  noted  above  is  the 
summation  of  the  equipment  costs, 
installation  costs,  maintenance  costs, 
and  incremental  costs  associated  with 
fuel,  fuel  additives,  and  fuel  economy 
impacts  that  can  be  attributed  to  the 
retrofit  equipment,  incremental  to  a 
standard  r^uild.  Refueling  facility  costs 
and  other  facility  costs  associated  with 
the  use  of  retrofit  equipment  would  also 
be  included  in  the  lifie  cycle  cost 
determination.  If  an  equipment 
manufacturer  wishes  to  have  its  retrofit 
■system  required  under  Option  1, 
information  allowing  EPA  and  others  to 
calculate  life  cycle  costs  must  be 
submitted,  in  addition  to  emissions  test 
data.  Details  of  the  information 
submission  requirements  and  bow  costs 
are  to  be  calculated  is  provided  in  the 
summary  and  analysis  of  comments 
section  (section  HA.l.a.)  of  today's 
action. 

When  rebuilding  an  urban  bus  engine, 
an  ojjerator  choosing  Option  1  would  be 
required  to  use  any  of  the  retrofit/ 
rebuild  equipment  certified  for  that 
specific  engine  which  meets  the 
emission  reduction  requirements  noted 
above.  Urban  bus  operators  will  be 
given  a  six  month  period  between 
certification  and  required  use  of 
equipment.  This  will  allow  operators 
time  to  procure  the  retrofit/rebuild 
equipment  necessary  for  engine 
rebuilding. 

Under  Option  2.  a  bus  operator's  fleet 
average  PM  emissions  level  must  meet 
a  specific  target  level  for  each  year 
starting  on  January  1, 19S6  based  on  the 
engine  model  and  age  distribution  of  the 
operator's  urban  bus  fleet.  Using 
Equation  2.  an  operator  would  calculate 
the  target  level  for  its  fleet  (TLF)  for  all 
years  of  the  retrofit/rebuild  program. 
(TLF  values  should  be  rounded  to  two 
decimal  places.) 

Equation  2 


TLFcY  = 


''        1993 

VMY=CY-15 , 

1993 

I      (B„v) 

MY=CY-15 


Equation  2 


where: 
B=Number  of  buses  in  fleet  as  of 


January  1, 1995" 


*If  an  operator  were  to  add  more  pr«-I994  urban 
blue*  k>  its  Oeet.  the  operator  would  need  to 
recalculate  it  TLF  values,  induding  aucb  additioaal 


WP=Weighted  projected  PM 
emissions  level 


iNues.  u  if  they  were  in  the  fleet  as  of  January  I. 
1995. 
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where: 
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z=Ai 


\/P, 


( 


I(Bjx(Pj 


MY 


_  V  1 


I(B,) 


engine  configurations  in  a  given 
raodei  year 

B=Nuinber  of  buses  in  fleet  as  of 
January  1,  1995 

Pz=Engine  specific  PM  level ' 
The  target  level  for  a  fleet  (TLF)  for  a 
given  year  represents  the  weighted 
average  of  the  expected  emission  levels 
of  ail  pre-1994  MY  buses  that  are  fifteen 
years  old  or  less  in  that  year.  In  order 
to  compute  a  target  level  for  a  fleet 
(TLF)  for  a  particular  bus  fleet.  Equation 
2  is  used  in  conjunction  with  the 
emissions  information  in  Table  3.  the 
adjusted  rebuild  schedule  in  Figure  1. 


where: 

B=Number  of  buses  still  operatinc  in 
fleet  '0  »-  8 

VVE=Weighted  PM  emissions 
MYi=Model  year  of  oldest  bus 

operating  in  fleet 
BK=Number  of  buses  retired  that 
would  have  been  less  than  15  years 
old  on  December  31st  of  the 
calendar  year  for  which  the  FLA  is 
being  calculated 
where: 


WB„y  = 


B.)x(E,) 


t{\) 


where: 

q=All  engine  configurations  in  MY. 
B=Number  of  buses  still  operating  in 

fleet. 
E^=Engine  specific  PM  emissions 


•p.  valua*  are  based  on  the  pre-rebuild  and  po$l- 
rebuild  emission  level*  contained  in  Table  X  P. 
values  Chang*  from  the  pre-rebuild  level  to  the  post- 
rebuild  level  the  beginning  of  the  year  after  the  first 


and  a  list  of  all  pre- 1994  buses  in  an 
operator's  bus  fleet.  Table  3  contains  the 
pre-rebuild  and  expected  post-rebuild 
emission  levels  for  each  urban  bus 
engine.  (The  post-rebuild  emission 
levels  of  Table  3  are  likely  not  the  final 
levels  to  be  used  by  bus  operators.) 
Figure  1  indicates  which  emission  level 
(pre-rebuild  or  post-rebuild)  to  use  on 
any  given  date  in  order  to  calculate  a 
target  level  for  a  fleet  (TLF).  The  date  at 
which  the  emission  level  dianges  from 
the  pre-rebuild  PM  level  to  the  post- 
rebuild  PM  level  is  January  1st  of  die 
year  following  the  first  rebuild 
scheduled  to  occur  luider  the  program 
according  to  Figure  1. 

In  order  for  a  bus  operator  to  comply 
with  the  Option  2  averaging  program, 
the  actual  fleet  average  level  of  PM 
emissions  attained  by  the  operator; 
taking  into  account  buses  retired  at  less 
than  15  years  of  age;  the  operator's  fleet 
level  attained  or  FLA  must  be  equal  to 
or  below  its  TLF.  The  operator  may  use 
a  variety  of  means  to  lower  the  average 


''     1993  •  ' 

I     (Bmy)x(WEmy) 

V  =  MV. 


1993 
IY=MY, 


\ 


) 


V 


MY=MY, 


+  Bc 


) 


level. 
MY=Model  year. 

The  actual  level  of  emissions  from 
each  urban  bus  will  vary  depending  on 
whether  the  engine  is  in  its  original 
configuration  or  whether  emission 
reduction  technology  has  been  installed. 
For  this  program,  engines  in  their 
original  configuration  are  assumed  to  be 
operating  at  their  pre-rebuild  levels  in 
Table  3.  For  engines  not  in  their  original 
configuration,  the  post-rebuild  emission 
level  will  depend  on  the  certification 
level  of  the  equipment  that  was 
installed  at  time  of  rebuild.  (The  post- 
rebuild  particulate  emission  level 
obtained  by  such  equipment  will  be 
determined  as  part  of  the  certification 
process.)  An  operator  may  apply  an 
additional  reduction  to  those  bus 
engines  using  clean  fuels  Uiat  result  in 
PM  reductions  beyond  the  reductions 
obtained  with  low-sulfur  diesel  fuel 
(i.e..  0.05  weight  percent  sulfur).  For 
buses  retired  at  less  than  15  years  old. 


PM  emission  level  of  its  fleet,  including 
certified  engine  retrofits  or  engine 
rebuilds,  dean  fuel  usage:  and  early 
retirement  of  buses  that  are  less  than  15 
years  old. 

A  bus  operator's  Fleet  LeveL Attained 
(FLA)  is  the  weighted  average  of  the 
actual  (i.e..  certified)  PM  emission  levels 
of  all  the  pre-1994  MY  buses  in  the  fleet, 
taking  into  account  the  retrofits, 
upgrades,  fuel  usage,  and  early 
retirements  adopted  by  the  operator. 
The  FLA  equals  the  sum  of  the  emission 
levels  of  every  urban  bus  in  the 
operator's  fleet  (excluding  buses  older 
than  15  years  that  meet  a  0.10  g/bhp-hr 
PM  standard)  divided  by  the  total 
number  of  pre-1994  urban  buses  still 
operating  in  die  fleet  (excluding  diose 
which  are  older  than  15  years  that  meet 
a  0.10  g/bhp-hr  PM  standard).  Equation 
3  would  be  used  to  calculate  the  bus 
operator's  fle^  level  attained  (FLA)  of 
PM  emissions.  (FLA  values  should  be 
rounded  to  two  decimal  places.) 


Equation  3 


an  operator  can  assume  diat  such  buses 
emit  zero  emissions  and  may  include 
the  early  retired  buses  in  its  count  of 
buses  until  such  buses  would  be  older 
than  15  years. 

The  post-rebuild  emission  levels  to  be 
used  by  urban  bus  operators  will  be 
based  on  the  extent  to  which  equipment 
that  meets  the  emission  reduction  and 
life  c)'cle  cost  requirements  of  Option  1 
has  been  certified  by  a  particular  date. 
For  engine  models  scheduled  to  be 
rebuilt  in  1995  and  1996,  post-rebuild 
emission  levels  will  be  based  on  the 
extent  to  which  equipment  has  been 
certified  by  July  1.  1994.  For  engine 
models  scheduled  to  be  rebuilt  in  1997 
and  thereafter,  post-rebuild  emission 
levels  will  be  based  on  the  extent  to 
which  equipment  has  been  certified  by 
July  1, 1996.  EPA  will  publish  a  fist  in 
the  Federal  Register,  and  will  add  an 
appendix  to  the  Code  of  Federal 
Regulations,  in  July  1994  and  July  1996, 
specifying  the  post-rebuild  emission 


rebuild  occurs  undat  tU  ratrolit/rebuild  program  as 
assumed  in  Figure  1. 

'°An  operator  is  not  required  to  include  pre-1994 
model  year  urban  buses  older  than  15  years,  that 
meet  a  PM  standard  of  0.10  g/bhp-hr  or  1m» 
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levels  for  all  of  the  engine  models  listed 
in  Table  3.  However,  if  no  equipment 
has  been  certified  to  meet  the  emission 
reduction  and  life  cycle  cost  limit 
requirements  of  Option  1  by  July  1996, 
then  EPA  will  eliminate  the  life  cycle 
cost  limits  of  Option  1  and  require  the 
use  of  certified  upgrade  kits,  as  long  as 
they  do  not  require  equipment  for 
upgrading  from  mechanical  controls  to 
electronic  controls.  For  Option  2,  EPA 
will  revise  the  technology  availability 
assumptions  to  assume  that  all  engines 
can  be  upgraded  to  the  most  recent 
version  of  the  engine  (but  not  requiring 
mechanical  control  to  electronic  control 
upgrades).  Table  4  (printed  above) 
contains  the  post-rebuild  PM  levels  that 
would  be  assumed  under  such  a 
scenario. 

Any  equipment  used  to  meet  program 
requirements  must  be  emissions 
certified.  For  Option  1,  equipment  must 
be  shown  to  achieve  a  0.10  g/bhp-hr  PM 
standard  or  provide  a  25  percent 
reduction  in  PM  emissions  incremental 
to  a  standard  rebuild.  For  Option  2,  a 
post-rebuild  PM  emissions  level  must  be 
established  through  certification  in 
order  for  transit  operators  to  be  able  to 
take  credit  for  using  the  equipment. 
Generally,  equipment  must  be 
certification  tested  over  the  heavy-duty 
FTP  test  cycle.  EPA  will  allow  the  use 
of  other  test  procedures  if  approved  in 
advance  by  EPA.  All  new  certification 
testing  of  diesel-fueled  engines  must  be 
performed  using  low-sulfur  diesel  test 
fuel  (i.e.,  0.05  weight  percent  sulfur). 

When  a  retrofit  brings  an  engine  to  an 
exact  configuration  that  has  already 
been  certified  through  new  engine 
certification  procedures,  EPA  will 
accept  the  new  engine  emissions  test 
data  for  retrofit  certification  under  this 
program.  When  a  retrofit  system  is  being 
certified  for  use  with  more  than  one 
engine  family,  EPA  requires  that  testing 
be  conducted  on  the  engine  family  with 
the  highest  certification  PM  level.  If  no 
certification  data  exists  for  one  of  the 
engine  families  that  will  be  required  to 
use  the  equipment,  other  information 
may  be  considered  in  determining  the 
engine  family  with  the  highest  PM  level. 

EPA  is  providing  a  45-aay  public 
review  and  comment  period  for  all 
certification  applications.  Allowing 
interested  parties  an  opportunity  to 
comment  is  intended  to  ensure  the 
accuracy  of  data  and  information 
supplied  by  the  manufacturer, 
especially  in  the  area  of  equipment  life 
cycle  costs. 

EPA  is  allowing  the  continued  use  of 
retrofit/rebuild  equipment  installed 
before  1995  without  certification  testing 
of  such  equipment.  Under  these 
provisions,  trap-equipped  engine  and 


alternatively-fueled  engines  will  be 
assumed  to  be  operating  at  a  level  of 
0.10  g/bhp-hr  PM.  Engines  upgraded  to 
a  later  model  year  configuration  will  be 
assumed  to  be  operating  at  the 
certification  level  of  the  later  model  year 
engine.  Urban  bus  operators  must  verify 
that  the  equipment  is  operating  properly 
at  time  of  engine  rebuild  or 
replacement,  and  there  must  be  no 
evidence  that  the  emissions  control  of 
the  equipment  has  deteriorated. 
Operators  are  also  responsible  for  the 
proper  maintenance  and  repair  of  such 
systems  thereafter. 

Under  the  liability  requirements, 
equipment  manufacturers  will  be 
responsible  for  the  in-use  performance 
of  their  retrofit/rebuild  equipment.  EPA 
is  adopting  a  100,000  mile  emissions 
defect  warranty  and  a  150,000  mile 
performance  warranty  for  retrofit/ 
rebuild  equipment.  Bus  operators  will 
be  responsible  for  compliance  with  the 
requirements  of  Option  1  or  Option  2, 
and  also  for  proper  installation  and 
maintenance  of  the  retrofit/rebuild 
equipment. 

EPA  may  enforce  the  retrofit/rebuild 
program  by  performing  in-use  testing  of 
rebuilt  engines  to  determine  if  retrofit 
engines  meet  the  emission  requirements 
of  the  program.  For  engines  failing  to 
meet  the  emission  requirements,  EPA 
may  attempt  to  determine  the  cause  of 
such  failures.  If  EPA  determines  that 
certain  retrofit  equipment  is  the  reason 
that  a  substantial  number  of  in-use 
urban  bus  engines  fail  to  meet  the  0.10 
g/bhp-hr  PM  rebuild  standard  or  25 
percent  PM  reduction,  EPA  would  have 
the  authority  to  recall  the  equipment. 

To  enforce  the  retrofit/rebuild 
program  at  the  operator  level,  EPA  may 
audit  bus  operator's  records  to  verify 
compliance  with  the  requirements  of 
Option  1  or  Option  2.  If  an  operator  is 
found  not  to  be  in  compliance  with  the 
program,  EPA  will  require  the  operator 
to  pay  a  fine.  Under  Option  1,  the 
operator  would  be  subject  to  a  separate 
penalty  of  up  to  $25,000  for  each  urban 
bus  that  is  rebuilt  without  installing  the 
appropriate  equipment  or  is  equipped 
with  retrofit  equipment  that  has  not 
been  maintained  per  manufacturers 
specifications.  Under  Option  2,  if  the 
average  emissions  fleet  level  attained 
(FLA)  of  the  urban  buses  in  the  operator' 
fleet  is  not  below  the  required  target 
level  for  a  fleet  (TLF).  EPA  would 
determine  the  minimum  number  of 
urban  buses  that  would  need  to  retrofit 
in  order  to  comply  with  the  target  level 
for  a  fleet  (TLF).  For  vehicles  with 
retrofit  equipment  not  properly 
maintained,  EPA  will  assume  that  the 
vehicles  are  operating  at  their  pre- 
rebuild  levels.  The  urban  bus  operator 


would  then  be  subject  to  the  penalty 
provisions  of  the  Clean  Air  Act  for  each 
of  the  buses  that  would  need  to  be 
retrofit. 

IV.  Changes  to  Diesel  Certification  Fuel 
Specifications 

In  addition  to  promulgating 
regulations  for  the  urban  bus  retrofit/ 
rebuild  program,  today's  action  also 
corrects  errors  in  the  specifications  for 
heavy-duty  engine  certification  diesel 
test  fuel.  The  errors  are  in  the  sulfur 
content,  cetane  number,  and  cetane 
index  specified  for  heavy-duty  engine 
certification  diesel  test  fuel  as  contained 
in  Table  N91-2  of  section  86.1313-91. 

In  an  NPRM,  published  on  July  17. 
1991  (56  FR  32533),  which  extended  the 
on  road  low  sulfur  diesel  requirement  to 
small  refiners  as  required  by  the  CAA, 
EPA  identified  an  error  in  the 
specifications  for  diesel  test  fuel.  The 
necessary  change  was  in  the  viscosity 
specification.  EPA  proposed  to  make  the 
viscosity  change  to  Table  N94-2.  the 
table  for  1994  diesel  certification  test 
fuel.  However,  commenters  to  that  rule 
noted  that  the  change  to  the  viscosity 
specification  should  be  made  to  table 
N91-2  not  table  N94-2. 

EPA  agreed  with  these  comments.  To 
incorporate  these  comments  in  the  final 
rulemaking,  EPA  changed  the  heading 
on  the  Table  N94-2  to  N91-2  but  made 
no  other  changes  to  the  table  (see  57  FR 
19535.  May  7,  1992).  Unfortunately, 
Table  N94-2  and  Table  N91-2  differ  in 
other  ways  than  merely  the  viscosity 
specification.  The  cetane  number, 
cetane  index  and,  most  importantly, 
sulfur  levels  shown  on  the  tables  are 
different.  Only  after  the  rule  was 
finalized  was  the  error  brought  to  EPA's 
attention. 

Today.  EPA  revises  Table  N91-2  to 
read  correctly  in  all  respects.  EPA  is 
making  these  changes  in  this  final  rule 
without  a  proposal  pursuant  to  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)). 
Clean  Air  Act  section  307(d)  requires 
EPA  to  follow  specified  rulemaking 
procedures  in  promulgating  regulations 
under  section  202.  Section  307(d) 
provides,  however,  that  notice  and 
comment  requirements  "shall  not  apply 
in  the  case  of  any  rule  or  circumstance 
referred  to  in  subparagraph  [A)  or  |B)  of 
subsection  553(b)  of  title  5  of  the  IJnited 
States  Code".  Subparagraph  553(b)(B)  of 
Title  IV  allows  regulation  without 
proposal  if  a  proposal  would  be 
impracticable,  unnecessary  or  contrary 
to  the  public  interest.  EPA's  revision  of 
Table  N91-2  meets  each  of  the  three 
tests.  First,  notice  and  comment 
procedures  are  impracticable  because 
the  specifications  of  Table  N91-2  are 
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effective  for  vehicle  certification  for  the 
1993  model  year,  such  certification  are 
occurring  currently.  Moreover,  the 
specifications  in  Table  N91-2  will  be 
inapplicable  after  the  end  of  the  1993 
model  year.  It  is  unlikely  that  a  full 
rulomaking  could  be  completed  before 
the  end  of  the  1993  model  year. 
Additionally,  proposal  is  unnecessary 
since  tha  regulated  parties,  the  certifiers 
of  heavy-duty  diesel  vehicles,  are  well 
aware  of  the  appropriate  specifications 
for  certification  fuel;  they  are  in  fact 
among  the  parties  who  brought  the  error 
to  EPA's  attention.  The  changes  being 
corrected  today  were  not  proposed  in 
the  July  17.  1991  NPRM  and  were  not 
requested  by  any  comraenters. 
Therefore,  as  these  erroneous 
specificelions  were  made  final  without 
proper  notice,  it  appears  unnecessary  to 
require  notice  of  their  correction. 
Finally,  notice  and  comment  procedures 
would  be  contrary  to  the  public  interest 
because  one  of  the  errors  being 
corrected,  the  sulfur  content 
specification,  is  not  only  in  error  but 
also  directly  contrary  to  the  Clean  Air 
Act.  The  Clean  Air  Act  requires  that  the 
sulfur  content  of  diesel  certification  fuel 
not  be  lowered  to  0.05  percent  until 
model  year  1994  (section  211(i)(3)).  The 
error  in  the  May  7,  1992  final  rule  led 
to  a  premature  lowering  of  the  sulfur 
level  for  the  fuel  in  the  regulations.  If 
notice  and  comment  procedures  are 
required  to  implement  this  change,  then 
EPA's  diesel  sulfur  regulations  for 
certification  test  fuel  during  1993  model 
year  would  continue  to  be  in  violation 
of  the  specific  mandate  of  section 
211{i)(3).  It  should  be  noted  that  despite 
the  language  cf  Table  N91-2  EPA  has 
respected  the  Act's  language  regarding 
diesel  sulfur  content  for  certification 
testing  of  1993  model  year  vehicles. 

Since  proposal  of  ihese  changes 
would  be  unnecessary,  impracticable 
and  contrary  to  the  public  interest.  EPA 
believes  that  notice  is  properly  waived 
under  section  553{b)(B|  of  the 
Administrative  Procedure  Act.  This  rule 
therefore  replaces  the  original  cetane 
number,  cetane  index  and  sulfur  level  in 
table  N91-2  of  40  CFR  86.1313-91. 

V.  Environmental  Impact 

This  section  summarizes  the 
environmental  impact  expected  to  resuh 
from  the  urban  bus  retrofit/rebuild 
program  promulgated  today.  The  July 
1992  notice  contained  EPA's  estimated 
environmental  impact  of  the  urban  bus 
retrofit/rebuild  program.  EPA  received 
no  comments  on  the  analysis  and  is 
relying  on  basically  the  same  analysis 
for  today's  action.  (EPA  has  revised  its 
analysis  to  include  the  most  recent 
certification  information,  and  has 


updated  the  discount  rate  from  ten 
percent  to  seven  percent.  1 

As  noted  below,  reductions  in  urban 
ambient  levels  of  diesel  particulate  are 
expected  to  result  from  the  urban  bus 
retrofit/rebuild  program.  Such 
particulate  reductions  will  help  many  of 
the  areas  of  the  country  designated  to  be 
in  nonattainment  with  the  National 
Ambient  Air  Quality  Standard  for  PMlO 
and  have  other  potential  health  benefits. 
Diesel  particulate  is  a  possible  human 
carcinogen,  and  at  high  levels  of 
exposure,  can  cause  non-cancer  effects, 
including  lung  disease  and  neurotoxic 
effects.  Therefore,  the  diesel  particulate 
reductions  expected  fitira  today's  action 
could  potentially  reduce  the  number  of 
expected  cancer  incidences  associated 
with  exposures  to  overall  diesel 
particulate  emissions  and  lower  the 
potential  for  exposures  that  could  result 
in  other  adverse  effects. 

Because  the  number  of  rebuilds 
performed  in  any  given  year  under  the 
retrofit/rebuild  program  will  vary,  as 
will  the  make  up  of  the  urban  buses 
being  rebuilt,  the  emission  reductions 
achievable  from  the  program  will  vary 
from  year  to  year.  Based  on  EPA's 
retrofit/rebuild  technology  availability 
estimates,  EPA  estimates  that  the  urban 
bus  retrofit/rebuild  program  will  result 
in  a  nationwide  PM  emission  reduction 
of  up  to  800  metric  tons  per  year.  The 
discounted  reduction  for  all  of  the  urban 
buses  affected  by  the  retrofit/rebuild 
program  (over  the  remaining  lifetime  of 
the  urban  buses)  is  estimated  to  be  3600 
tons  of  PM  emissions.  On  a  per  bus 
basis,  EPA  estimates  that  the  discounted 
PM  emission  reductions  could  range  as 
high  as  350  kilograms  over  the 
remaining  lifetime  of  a  bus. 

VI.  Economic  Impact 

This  section  summarizes  the  expected 
economic  impact  of  the  urban  bus 
retrofit/rebuild  program  finalized  with 
today's  action.  In  support  of  the  July 
1992  notice,  EPA  estimated  the 
economic  impact  and  cost  effectiveness 
under  several  urban  bus  retrofit/rebuild 
scenarios.  However,  EPA  has  revised  its 
economic  analysis,  taking  into 
consideration  cost  comments  as  well  as 
updating  the  discount  factor  to  seven 
percent  (from  the  previous  rate  of  ten 
percent). 

As  with  the  environmental  impact, 
the  cost  of  the  retrofit/rebuild  program 
will  vary  from  year  to  year  based  on  the 
number  of  rebuilds  performed  in  any 
given  year,  as  well  as  the  make  up  of  the 
urban  buses  being  rebuilt.  In  addition, 
the  actual  cost  of  the  program  will 
depend  on  how  much  technology  is 
actually  certified  to  meet  the  emission 
reduction  requirements  of  the  program. 


EPA  has  estimated  the  maximum 
economic  impact  expected  from  the 
retrofit/rebuild  program  based  on  the 
assumption  that  ail  1988  and  later 
model  year  urban  bus  engines  could 
meet  a  0.10  g/bhp-hr  PM  standard  and 
all  pre  1988  model  year  DDC  6V-92TA 
engines  could  be  upgraded. 

EPA  estimates  that  the  nationwide 
cost  of  the  urban  bus  retrofit/rebuild 
program  could  range  from  $2  million  to 
$37  million  per  year  depending  on  the 
year.  The  discounted  cost  for  all  of  the 
urban  buses  affected  by  the  retrofit/ 
rebuild  program  (over  the  remaining 
lifetime  of  the  urban  buses)  is  estimated 
to  be  around  $93  million. 

Combining  tlie  discounted  program 
costs  with  the  discounted  program 
emission  reductions.  EPA  has  estimated 
a  dist:ounted  cost  effectiveness  of 
around  $25,500  per  ton  for  the  retrofit/ 
rebuild  program. 

The  cost  effectiveness  of  the  retrofit/ 
rebuild  program  has  been  estimated 
based  on  the  types  of  emission  control 
technology  currently  available  and  in 
use  (i.e.,  traps  and  upgrade  kits).  The 
cost  effectiveness  estimate  assumes  that 
the  equipment  will  be  available  at  the 
life  cycle  cost  limits  specified  for 
Option  1,  which  would  involve  a 
significant  decrease  in  the  current  price 
of  traps  in  order  to  meet  the  cost  limit. 
Because  these  emission  control 
technologies  are  currently  available, 
have  an  increasing  market,  and  are 
expected  to  come  down  in  price,  EPA 
believes  that  tlie  retrofit/rebuild 
program  requirements  are  reasonably 
achievable,  in  compliance  with  the 
statute. 

VII.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  that  a  Regulatory  Impact 
Analysis  be  prepared.  Major  regulations 
have  an  annual  effect  on  the  economy 
in  excess  of  $100  million,  have  a 
significant  adverse  impact  on 
competition,  investment,  employment 
or  innovation,  or  result  in  a  major  price 
increase.  This  rulemaking  does  not 
constitute  a  major  rule  according  to  the 
established  criteria.  Therefore,  I  have 
determined  that  this  rulemaking  does 
not  constitute  a  "major"  regulation. 

This  final  rule  was  submitted  to  OMB 
for  review  as  required  by  Executive 
Order  12291.  Any  written  comments 
from  OMB  and  any  EPA  responses  to 
those  comments  have  been  placed  in  the 
public  docket  forthis  rulemabng. 
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VIII.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
requires  federal  agencies  to  consider 
potentially  adverse  impacts  of  federal 
regulations  upon  small  entities.  In 
instances  where  signiHcant  impacts  are 
possible  on  a  substantial  number  of 
these  entities,  agencies  are  required  to 
perform  a  Regulatory  Flexibility 
Analysis. 

There  will  not  be  a  significant  adverse 
impact  on  a  substantial  number  of  small 
business  entities  due  to  the 
requirements  of  the  urban  bus  retrofit/ 
rebuild  program  since  the  urban  bus 
operators  affected  by  these  regulations 
are  not  small  business  entities.  There 
may  be  a  benefit  to  those  small  business 
entities  that  manufacture  retrofit/rebuild 
equipment,  since  urban  bus  operators 
may  be  required  to  use  such  equipment 
if  it  is  certified. 

Therefore,  as  required  under  section 
605  of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq..  I  certify  that  this 
regulation  does  not  have  a  significant 
adverse  impact  on  a  substantial  number 
of  small  entities. 

DC.  Reporting  and  Recordkeeping 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1980,  44  U.S.C.  3501  et  seq..  EPA 
must  obtain  0MB  clearance  for  any 
activity  that  will  involve  collecting 
substantially  the  same  information  from 
10  or  more  non-Federal  respondents. 
EPA  plans  to  submit  the  information 
collection  requirements  for  this  rule  to 
0MB.  At  the  same  time.  EPA  will 
publish  a  notice  of  availability  in  the 
Federal  Register  and  will  request  public 
comment  on  the  requirements.  The 
information  collection  requirements  in 
this  rule  will  be  submitted  for  approval 
to  0MB  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  These 
requirements  are  not  effective  until 
0MB  approves  them  and  a  technical 
amendment  to  that  effect  is  published  in 
the  Federal  Register. 

X.  Statutory  Authority 

Authority  for  actions  promulgated  in 
this  final  rule  are  granted  to  EPA  by 
Sections  202,  206.  207,  219,  and  301  of 
the  Clean  Air  Act  as  amended.  This 
final  rule  was  promulgated  in 
accordance  with  Section  307(d)  of  the 
Clean  Air  Act. 

XI.  Judicial  Review 

Under  section  307(b)  of  the  Clean  Air 
Act,  EPA  hereby  finds  that  these 
regulations  are  of  national  appUcability. 
Accordingly,  judicial  review  of  this  . 
action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  District  of 


Columbia  Circuit  within  60  days  of 
publication.  Under  section  307(b)(2)  of 
the  Act,  the  requirements  which  are  the 
subject  of  today's  final  rule  may  not  be 
challenged  later  in  judicial  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

List  of  Subjects 

40  CFR  Part  85 

Imports,  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements.  Research,  Warranties. 

40  CFR  Part  86 

Administrative  practice  and 
procedure,  Air  pollution  control,  Diesel 
fuel,  Motor  vehicle  pollution.  Reporting 
and  recordkeeping  requirements. 

Dated:  March  26. 1993. 
Carol  M.  Browner, 

Administrator. 

Appendix  to  the  Preamble 

Table  of  Changes  Made  to  Various 
Subparts 


Section 

Change 

Reason 

1 .  Authority  .. 

Addition  of  ci- 

Incorporate 

tations. 

all  author- 
ity cita- 
tions. 

2.  Part  85, 

Addition  of 

Incorporation 

Subpart  0. 

new  Sub- 

of urt>an 

part  0. 

bus  rebuild 
require- 
ments. 

3.  §86.1313- 

Change  sulfur 

Correct  typo- 

91(b)(2). 

andcetane 

graphical 

specifica- 

errors. 

tions,  and 

remove  ce- 

tane  index 

specification. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  parts  85 
and  86  of  the  Code  of  Federal 
Regulations  are  amended  as  set  forth 
below. 

PART  85— CONTROL  OF  AIR 
POLLUTION  FROM  MOTOR  VEHICLES 
AND  MOTOR  VEHICLE  ENGINES 

1.  The  authority  citation  for  part  85  is 
revised  to  read  as  follows: 

Authority:  Sees.  202,  203.  205.  206.  207, 
208.  212.  219  and  301(a).  dean  Air  Act,  as 
amended  (42  U.S.C.  7521.  7522.  7524.  7525. 
7541.  7542.  7546,  7554,  and  7601(a)).  unless 
otherwise  noted. 

2.  A  new  subpart  O  is  added  to  part 
85  to  read  as  follows: 

Subpart  O — Urban  Bus  Rebuild 
Requirements 

Sec 

85.1401    General  applicability. 


Sec. 

85.1402  Definitions. 

85.1403  Particulate  standard  for  pre-1994 
model  year  urban  buses  effective  at  time 
of  engine  rebuild  or  engine  replacement. 

85.1404  Maintenance  of  records  for  url>an 
bus  operators;  submittal  of  information; 
right  of  entry. 

85.1405  Applicability. 

85.1406  Certification. 

85.1407  Notification  of  intent  to  certify. 

85.1408  Objections  to  certification. 

85.1409  Warranty. 

85.1410  Changes  after  certification. 

85.1411  Labeling  requirements. 

85.1412  Maintenance  and  submittal  of 
records  for  equipment  certifiers. 

85.1413  Decertification. 

85.1414  Alternative  test  procedures. 

85.1415  Treatment  of  confidential 
information. 

Subpart  O— Urt>an  Bus  Rebuild 

Requirements 

$85.1401    General  applicability. 

The  requirements  of  this  subpart  shall 
be  applicable  to  1993  and  earlier  model 
year  urban  buses  operating  in 
consolidated  metropolitan  statistical 
areas  and  metropolitan  statistical  areas 
with  a  1980  population  of  750,000  or 
more  that  have  their  engines  rebuilt  or 
replaced  after  January  1, 1995. 

$85.1402    Definitions. 

The  definitions  of  this  section  apply 
to  this  subpart. 

Agency  means  the  Environmental 
Protection  Agency. 

Certified  Equipment  or  Retrofit/ 
Rebuild  Equipment  means  equipment 
certified  in  accordance  with  the 
certification  regulations  contained  in 
this  subpart. 

Emission  Related  Parts  means  those 
parts  installed  for  the  specific  purpose 
of  controlling  emissions  or  those 
components,  systems,  or  elements  of 
design  which  must  function  properly  to 
assure  continued  emission  compliance. 

Engine  Configuration  means  die  set  of 
components,  tolerances,  specifications, 
design  parameters,  and  calibrations 
related  to  the  emissions  performance  of 
the  engine  and  specific  to  a  subset  of  an 
engine  family  having  a  unique 
combination  of  displacement,  fuel 
injection  calibration,  auxiliary  emission 
control  devices  and  emission  control 
system  components. 

Engine  Rebuild  means  an  activity, 
occurring  over  one  or  more  maintenance 
events,  involving: 

(1)  Disassembly  of  the  engine 
including  the  removal  of  the  cylinder 
head(s);  and 

(2)  The  replacement  or  reconditioning 
of  more  than  one  major  cyUnder 
component  in  more  than  half  of  the 
cylinders. 
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Engine  Replacement  means  the 
removal  of  an  engine  from  the  coach 
followed  by  the  installation  of  another 
engine. 

In-Use  Compliance  Period  for 
purposes  of  in-use  tesUng  means  a 
period  of  150.000  miles. 

Maintenance  Event  means  a  single 
maintenance  activity  for  which  the 
engine  is  removed  from  service.  Once 
the  engine  is  returned  to  service,  the 
maintenance  event  is  considered  done. 

Major  Cylinder  Component  means 
piston  assembly,  cylinder  liner, 
connecting  rod.  or  piston  ring  set. 
MOD  Director  means  Director  of 
Manufacturers  Operations  Division, 
Office  of  Mobile  Sources— Office  of  Air 
and  Radiation  of  the  Environmental 
Protection  Agency. 

Office  Director  means  the  Director  for 
the  Office  of  Mobile  Sources— Office  of 
Air  and  Radiation  of  the  Environmental 
Protection  Agency  or  an  authorized 
representative  of  the  Office  Director. 
Operator  means  transit  authority, 
state,  city  department,  or  private  or 
public  entity  controlUng  the  use  of  one 
or  more  urban  buses. 

Original  Engine  Configuration  means 
the  engine  configuration  at  time  of 
initial  sale. 

Original  Equipment  Part  means  a  part 
present  in  or  on  an  engine  at  the  time 
an  urban  bus  is  originally  sold  to  the 
ultimate  purchaser. 

Scheduled  Maintenance  means  those 
maintenance  events  required  by  the 
equipment  certifier  in  order  to  ensure 
that  the  retrofitted  engine  will  maintain 
its  emissions  performance  over  the  in- 
use  compliance  period. 

Urban  bus  has  the  meaning  set  forth 
in  §  86.091-2  of  this  chapter. 

Written  Instructions  for  Proper 
Maintenance  and  Use  means  those 
maintenance  and  operation  instructions 
specified  in  the  warranty  as  being 
necessary  to  assure  compliance  of  the 
retrofit/rebuild  equipment  with 
applicable  emission  standards  for  the 
in-use  compliance  period. 


§85.1403    Particulate  standard  for  pr*-1 994 
model  year  urt>an  buM«  effective  at  time  of 
engine  rebuild  or  engine  replacement 

(a)  Operators  of  urban  buses  in  areas 
described  in  §85.1401  shall  be  in 
compliance  with  one  of  the  two 
programs  described  in  paragraphs  (b) 
and  (c)  of  this  section.  An  operator  may 
switch  between  programs  from  year  to 
year  only  if  the  operator  has  been  in 
compliance  with  all  the  requirements  of 
the  newly  chosen  program  at  all  times 
between  January  1. 1995  and  the  date  on 
which  the  operator  chooses  to  switch 
programs. 

(bl  Program  1:  Performance  based 
requirement.  Program  1  requires  that 
affected  urban  buses  meet  a  particulate 
standard  of  0.10  g/bhp-hr  efi^ective  at 
time  of  engine  rebuild  or  replacement 
and  thereafter.  The  requirement  to  meet 
the  0.10  g/bhp-hr  standard  is 
automatically  waived  if  no  equipment 
has  been  certified  that  meets  the  0.10  g/ 
bhp-hr  standard  and  has  a  life  cycle  cost 
of  $7,940  or  less  (in  1992  dollars)  for  the 
engine  being  rebuilt.  Program  1  contains 
fallback  requirements  for  engines  for 
which  the  0.10  g/bhp-hr  standard  is 
waived.  Such  urban  bus  engines  must 
receive  equipment  that  provides  a  25 
percent  reduction  in  particulate 
emissions  relative  to  the  particulate 
level  of  the  original  engine 
configuration.  This  25  percent  reduction 
requirement  is  automatically  waived  if 
no  equipment  has  been  certified  for  the 
engine  being  rebuilt  that  provides  a  25 
percent  reduction  in  particulate 
emissions  and  has  a  life  cycle  cost 
$2,000  or  less  (in  1992  dollars).  In  cases 
where  equipment  is  not  available  to 
either  meet  a  0.10  g/bhp-hr  standard  for 
less  than  the  applicable  cost  ceiling  or 
achieve  a  25  percent  reduction  for  less 
than  the  applicable  cost  ceiling,  the 
urban  bus  is  required  to  be  equipped 
with  an  engine  rebuilt  to  the  original 
engine  configuration  or  a  configuration 
certified  to  have  a  particulate  level 
lower  than  that  of  the  original  engine 
configuration. 


(1)  Exhaust  emissions  from  any  urban 
bus  for  which  this  subpart  is  applicable 
shall  not  exceed  a  particulate  standard 
of  0.10  grams  per  brake  horsepower- 
hour  (0.037  grams  per  megajoule)  if 
equipment  is  available  for  the  engine 
model  of  such  urban  bus  at  time  of 
engine  rebuild  or  engine  replacement,  as 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(i)  Equipment  is  available  for  a 
particular  engine  model  if  equipment 
has  been  certified  to  a  particulate 
standard  of  0.10  grams  per  brake 
horsepower-hour  (0.037  grams  per 
megajoule).  and  the  equipment  for  the 
engine  model  has  been  approved  for 
certification  for  six  months  or  more,  and 
has  a  life  cycle  cost  as  determined  under 
paragraph  (b)(l)(ii)  of  this  section  that 
does  not  exceed  the  life  cycle  cost 
ceiling  specified  in  paragraph  (b)(l)(iii) 
of  this  section. 

(ii)  The  life  cycle  cost  of  equipment  is 
equal  to  the  sum  of  the  purchase  price, 
the  installation  cost,  the  incremental 
fuel  cost,  the  cost  of  any  fuel  additives 
required,  and  the  incremental 
maintenance  cost  associated  with  the 
equipment  each  as  defined  in 
paragraphs  (b)(l)(ii)(A)  through 
(b)(l)(ii)(E)  of  this  section  minus  an 
engine  replacement  credit  as  defined  in 
paragraph  (b)(l)(ii)(F)  of  this  section  if 
the  equipment  replaces  an  existing 
engine  with  a  new  engine. 

(A)  The  purchase  price  is  defined  as 
the  price  at  which  the  equipment 
(including  all  parts  necessary  to  install 
and  operate  the  equipment  properly)  is 
offered  to  the  operator.  The  purchase 
price  excludes  reasonable  shipping  and 
handling  fees  and  taxes,  and  equipment 
costs  incurred  by  the  urban  bus  operator 
for  a  standard  rebuild. 

(B)(1)  The  installation  cost  is  defined 
as  the  labor  cost  of  installing  the 
equipment  on  an  urban  bus  engine, 
incremental  to  a  standard  rebuild,  based 
on  a  labor  rate  of  $35  per  hour.  The 
installation  cost  is  calculated  using  the 
following  equation: 


Installation  Cost  =  f'"^^^"^"^^  ^^"'^'i  vf  ^^^  1  v 
V   for  installation   r[i;^rj 


v^CPI,992y 


Where. 
CPIr  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 

rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 
CPIi9»2  is  the  Consumer  Price  Index 


(for  "all  items"  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(2)  The  estimated  number  of  hours 
necessary  to  insUll  the  equipment  will 
be  detennined  as  part  of  the  equipment 


certification  process,  as  detailed  in 
§85.1407. 

(C)  The  incremental  fuel  cost  is 
defined  as  the  increased  fuel  costs  or  the 
fuel  savings  due  to  the  use  of  the 
equipment.  (By  definiUon.  fuel  savings 
will  be  negative  values.)  The  calculation 
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of  incremental  fuel  cost  will  dspend  on 
the  type  of  equipment  being  installed. 
( J){/)  For  equipment  not  requiring  a 
change  from  on  road  federal  diesel  fuel, 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


Incremental  fuel  cost  = 


(r.^S)-('^'-'«"^M    (S0.12] 


3.3  miles 
gallon 


^  gallon^ 


CPI, 


CPI 


1992 


Where, 

CPIu  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

GPIi992  is  the  Consumer  Price  Index 
(for  "all  items"  as  published  by  the 


U.S.  Bureau  of  Labor  Statistics)  for 
1992. 
(ii)  The  percent  change  in  fiiel 
economy  will  be  determined  as  part  of 
the  equipment  certification  process,  as 
detailed  in  §85.1407.  If  equipment 
causes  the  fuel  economy  of  the  engine 
to  increase,  the  value  of  the  fuel 


economy  %  reduction  in  the  above 
equation  shall  be  a  negative  value. 

(2)  For  equipment  requiring  a  fuel 
other  than  on-road  federal  diesel  fuel, 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


Incremental  fuel  cost  = 


''  Incremental 
price  at  which 
^fuel  is  offered^ 


/^Discounted  "^ 

lifetime 

miles 


Where, 


Incremental  price  at  which  fuel  is  offered  = 


''  Cost  per  mile  ^ 

for 
alternative  fuel^ 


''Cost  per  mile^ 

for 

diesel  fuel 


(i)  For  equipment/alternative  fuel  that 
is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  129,104 
miles.  For  equipment/alternative  fuel 
that  is  not  being  certified  under 
§85.1407  as  available  to  all  affected 
operators  for  less  than  the  life  cycle  cost 
ceiling,  the  discounted  lifetime  mileage 
is  based  oa  the  age  of  the  urban  bus 


engine  being  rebuilt  as  specified  in  the 
following  table: 


Age  of  engine  at  time  of  re- 
build 

Discounted 
Utetme  miles 

5  Years  

229  478 

6  Years 

204  881 

7  Years  - 

180  703 

8  Years 

155,902 

9  Years 

131,505 

10  Years „ 

11  Years 

109,680 
90.608 

Age  of  engine  at  time  of  re- 
build 

[}iscounted 
lifetime  mites 

12  Years 

70,200 

13  Years 

48.364 

14  Years 

25,000 

1 5  Of  more  Years 

0 

(ii)  The  cost  per  mile  for  diesel  fuel 
is  calculated  based  on  the  following 
equation: 


^    .          •,/•-■•./•.     Price  of  diesel  fuel  per  gallon,  excluding  taxes 
Cost  per  mile  of  diesel  fuel  = — 

3  J  miles  per  gallon 


(i/j)  For  equipment/alternative  fuel 
that  is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  fuel  per  gallon,  excluding 
taxes,  is  $0  72  x  (CPIr/CPI,992).  For 


equipment/alternative  fuel  that  is  not 
being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  fuel  per  gallon,  excluding 
taxes,  is  the  price  at  which  the  operator 


currently  purchases  diesel  fuel, 
excluding  taxes. 

(iV)  The  cost  per  mile  for  alternative 
fuels  is  calculated  based  on  the 
following  equation: 
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^  Unit  price  of  ^ 
alternative  fuel. 
Cost  per  mile  for  alternative  fuel  =  l^^^luding  taxes, 


Fuel  economy  of '' 
alternatively 
fueled  engine 


(v)  In  order  for  the  equipment/ 
alternative  fuel  to  be  required,  the  fuel 
supplier  must  provide  a  contract  to  the 
urban  bus  operator  specifying  the  cost  of 
the  fuel  for  the  life  of  the  engine  being 
retrofitted.  The  contract  must  specify 
the  maximum  incremental  cost, 
compared  to  the  cost  of  diesel  fuel  on 
a  per  mile  basis,  at  which  the  fuel  will 


be  sold.  As  part  of  the  contract,  the  fuel 
supplier  must  also  provide  on-site 
facilities,  meeting  all  applicable  safety 
and  fire  code  requirements,  for  refueUng 
the  urban  bus  engines  being  retrofitted, 
unless  the  operator  already  has 
sufficient  refueling  facihties  or  the 
operator  agrees  to  use  off-site  refueling 
facilities. 


) 


[yi\  TTie  fuel  economy  of  the  engine 
retrofitted  with  the  equipment  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(D)  For  equipment  requiring  the  use  of 
a  fuel  additive,  the  fuel  additive  cost 
shall  be  calculated  as  follows: 


/\mouni  or  ruei  aaditive  \    (  Discounted  ) 
Fuel  additive  cost  =  ^  ^^"*^^  P^*"  6^'^"  ^^  ^"^1  j  ^  (^lifeUme  milesj    [Price  of  fuel  addiUve' 

(Fuel  economy  of  engine)  \    ,,Z^^,„.     , 


(1)  For  diesel-fueled  engines,  the  fuel 
economy  of  the  engine  is  3.3  miles  per 
gallon.  For  alteraatively-fueled  engines, 
the  fuel  economy  of  the  engine  shall  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(2)  For  equipment/fuel  additive  that  is 
being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  129,104 
miles.  For  equipment/fuel  additive  thai 
is  not  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  based  on 
the  age  of  the  urban  bus  engine  being 
rebuilt  as  specified  in  the  following 
table: 


Age  of  engine  at  time  of  re- 
tMjild 

Discounted 
lifetime  miles 

5  years  

229  478 

6  Years  

204.881 

180.703 

155.902 

131.505 

109.680 

90.608 

70.200 

48.364 

25,000 

0 

7  Years 

8  Years 

9  Years 

10  Years   . 

11  Years  .. 

12  Years 

13  Years  

14  Years  

15  Of  more  Years  

(J)  The  price  of  the  fuel  additive  is  the 
price  at  which  the  fuel  additive  supplier 
supplies  the  fuel  additive  to  the  urban 
bus  operator.  In  order  for  the 
equipment/fuel  additive  to  be  required, 
the  equipment/ fuel  additive  supplier 
must  provide  a  conU-act  to  the  urban  bus 
operator  specifying  the  maximum  cost 
at  which  the  fuel  additive  will  be  sold 


for  the  life  of  the  engine  being 
retrofitted. 

(4)  The  amount  of  fuel  additive 
required  per  gallon  of  diesel  fuel  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(£1  The  incremental  maintenance  cost 
of  the  equipment  is  equal  to  the  cost  of 
the  parts  necessary  for  scheduled 
maintenance  of  the  retrofit  equipment 
incremental  to  cost  of  the  parts 
necessary  for  maintenance  of  an 
original,  non-retrofitted  engine.  The 
incremental  maintenance  cost  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(f)  For  equipment  which  replaces  an 
existing  urban  bus  engine  with  a  new, 
previously  unused  engine,  a  credit  will 
be  applied  to  the  life  cycle  cost.  The 
engine  replacement  credit  will  be 
determined  as  follows: 


Engine  Replacement  CredilR  =  SIO.OCX)  x  (CPIr  /  Q?\^-^ 


Where. 

CPIk  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 


CPli992  is  the  Consumer  Price  Index 
(for  "all  items"  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(iii)  The  life  cycle  cost  ceiling  for 
complying  with  the  0.10  grams  per 


brake  horsepower-hour  (0.037  grams  per 
megajoule)  particulate  rebuild  standard 
is  calculated  by  the  following  equation 
at  the  time  of  rebuild: 


Life  Cycle  Cost  CeilingR  =$7.940 x(CPIr  ICn^^^) 
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Where, 

CPIr  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI1992  is  the  Consumer  Price  Index 
(for  "all  items"  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

(2)  If  no  equipment  meets  the 
provisions  of  paragraph  (b)(1)  of  this 
section  for  a  particular  model  of  urban 
bus  engine,  then  any  urban  bus  for 
which  this  subpart  is  applicable  shall 
use  equipment  that  has  been  certified  to 
achieve  at  least  a  25  percent  reduction 
in  particulate  emissions  from  the 
original  certified  particulate  emission 
level  of  the  urban  bus  engine  model 
being  rebuilt,  if  such  equipment  is 
available  as  specified  in  paragraph 
(b)(2)(i)  of  this  section.  If  no  certification 
data  exists  for  the  emission  level  of  the 
original  uji>an  bus  engine  configuration 


as  initially  certified,  then  other  test  data 
collected  over  the  heavy-duty  engine 
Federal  Test  Procedure,  or  an  approved 
alternative  test  procedure  prescribed 
tuider  §  85.1414,  may  be  considered  in 
determining  the  percent  reduction, 
(i)  Equipment  is  available  for  a 

E articular  engine  model  if  equipment 
as  been  certified  to  achieve  at  least  a 
25  percent  reduction  in  particulate 
emissions  from  original  levels,  and  the 
equipment  for  the  engine  model  has 
been  approved  for  certification  for  six 
m<Hiths  or  more,  and  has  a  life  cycle 
cost  as  determined  under  paragraph 
(b)(2)(ii)  of  this  section  that  does  not 
exceed  the  life  cycle  cost  ceiling 
specified  in  paragraph  {b)(2)(iii)  of  this 
section. 

(ii)  The  life  cycle  cost  of  equipment  is 
equal  to  the  sum  of  the  purchase  price, 
the  installation  cost,  the  incremental 
fuel  cost,  the  cost  of  any  fuel  additives 
required,  and  the  incremental 
maintenance  cost  associated  with  the 


equipment  each  as  defined  in 
paragraphs  (b)(2)(ii)(A)  through 
(b)(2)(ii)(E)  of  this  section  minus  an 
engine  replacement  credit  as  defined  in 
paragraph  (b)(2)(ii)(F)  of  this  section  if 
the  equipment  replaces  an  existing 
engine  with  a  new  engine. 

(A)  The  purchase  price  is  defined  as 
the  price  at  which  the  equipment 
(including  all  parts  Ddcessary  to  install 
and  operate  the  equipm«it  properly)  is 
offered  to  the  operator.  The  purchase 
price  excludes  reasonable  shipping  and 
handling  fees  and  taxes,  and  equipment 
costs  incurred  by  the  urban  bus  operator 
for  a  standard  r^uild. 

(B)(1)  The  installation  cost  is  defined 
as  the  labor  cost  of  installing  the 
equipment  on  an  urban  bus  engine, 
incremental  to  a  standard  rebuild,  based 
on  a  labor  rate  of  $35  per  hour.  The 
installation  cost  is  calculated  using  the 
following  equation: 


,„s,^.a,io„Cos.  =  ('"-St'!r)x(£)^ 


Where, 

CPIh  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPIiw2  is  the  Consumer  Price  Index 
(for  "all  items"  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 


Where, 

CPIh  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 

CPI1W2  is  the  Consumer  Price  Index 
(for  "all  items"  as  published  by  the 


1992. 

[2]  The  estimated  number  of  boiu^ 
necessary  to  irtstall  the  equipment  will 
be  determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(C)  The  incremental  fuel  cost  is 
defined  as  the  increased  fuel  costs  or  the 
fuel  savings  due  to  the  use  of  the 


CPL 


i^CPI 


1992  y 


equipment.  (By  definition,  fuel  savings 
will  be  negative  values.)  The  calculation 
of  incremental  fuel  cost  will  depend  on 
the  type  of  equipment  being  installed. 

(l)(i)  For  equipment  not  requiring  a 
change  from  on  road  federal  diesel  fuel, 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


Incremental  fuel  cost  = 


(^gallon 


3.3  miles 
gallon 


CPI, 


CPI 


1992 


U.S.  Bureau  of  Labor  Statistics)  for 
1992. 

[ii]  The  percent  change  in  fuel 
economy  will  be  determined  as  part  of 
the  equipment  certification  process,  as 
detailed  in  §85.1407.  If  equipment 
causes  the  fuel  economy  of  the  engine 


to  increase,  the  value  of  the  fuel 
economy  %  reduction  in  the  above 
equation  shall  be  a  negative  value. 

{2]  For  equipment  requiring  a  fuel 
other  than  on  road  federal  diesel  fuel 
the  incremental  fuel  cost  shall  be 
calculated  as  follows: 


Incremental  fuel  cost  = 


Incremental  ^ 
price  at  which 
fuel  is  offered 


'^Discounted'\ 

lifetime 

miles 


Where. 
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^  Cost  per  mile  ^ 

for 
alternative  fuel^ 


''Cost  per  mile'' 

for 
^  diesel  fuel   ^ 


(0  For  equipment/alternative  fuel  that 
is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  129.104 
miles.  For  equipment/alternative  fuel 
that  is  not  being  certified  under 
§  85.1407  as  available  to  ail  affected 
operators  for  less  than  the  life  cycle  cost 
ceiling,  the  discounted  lifetime  mileage 
is  based  oi)  the  age  of  the  urban  bus 


engine  being  rebuih  as  specified  in  the 
following  table: 


Age  of  engine  at  time  of  rebuild 


Age  of  engine  at  time  of  rebuild 


5  years  .. 

6  years .. 

7  years  .. 

8  years .. 

9  years  .. 

10  years 


Discounted 

lifetime 

miles 


229.478 
204.881 
180,703 
155,902 
131.505 
109.680 


11  years 

12  years 

13  years 

14  years 

15  Of  more  years 


Discounted 

lifetime 

miles 


90.608 
70.200 
48.364 
25.000 
0 


[it]  The  cost  per  mile  for  diesel  fuel 
is  calculated  based  on  the  following 
equation: 


Cost  per  mile  of  diesel  fuel  =  ^"ce  of  diesel  fuel  per  gallon,  excluding  taxes 

3.3  miles  per  gallon 


[Hi]  For  equipment/alternative  fuel 
that  is  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  hiel  per  gallon,  excluding 
taxes,  is  $0.72x(CPIk/CPI,^j).  For 


equipment/alternative  fuel  that  is  not 
being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
price  of  diesel  fuel  per  gallon,  excluding 
taxes,  is  the  price  at  which  the  operator 


currently  purchases  diesel  fuel, 
excluding  taxes. 

(iV)  The  cost  per  mile  for  alternative 
fuels  is  calculated  based  on  the 
following  equation: 


Cost  per  mile  for  alternative  fuel  = 


Unit  price  of  '' 
alternative  fuel, 
^excluding  taxes, 


^Fuel  economy  of  "^ 

alternatively 

fueled  engine 


(v)  In  order  for  the  equipment/ 
alternative  fuel  to  be  required,  the  fuel 
supplier  must  provide  a  contract  to  the 
urban  bus  operator  specifying  the  cost  of 
the  fuel  for  the  life  of  the  engine  being 
retrofitted.  The  contract  must  specify 
the  incremental  cost,  compared  to  the 
cost  of  diesel  fuel  on  a  per  mile  basis, 
at  which  the  fuel  will  be  sold.  As  part 
of  the  contract,  the  fuel  supplier  must 
also  provide  on-site  facilities,  meeting 


all  applicable  safety  and  fire  code 
requirements,  for  refueling,  the  urban 
bus  engines  being  retrofitted,  unless  the 
operator  already  has  sufficient  refueling 
facilities  or  the  operator  agrees  to  u-so 
off-site  refueling  facilities.  Tlie  fuel 
supplier  must  also  provide  for  any 
modifications  to  existing  facilities  that 
are  necessary  due  to  the  use  of  the 
equipment/ahemative  fuel  to  meet 


applicable  safety  and  fire  code 
requirements. 

[vi]  The  fiiel  economy  of  the  engine 
retrofitted  with  the  equipment  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(D)  For  equipment  requiring  the  use  of 
a  fuel  additive,  the  fuel  additive  cost 
shall  be  calculated  as  follows: 


f  Amount  of  fuel  additive  ]    f  Discounted  ^ 
Fuel  additive  cost  =  l'-gq"''^d  per  gallon  of  fuelj^Uifetime  miles  J 

CFuel  economy  of  engine) 


''Price  of  fuel  additive  "^ 

per  gallon 

of  fuel  additive 


[1]  For  dieael-fiieled  engines,  the  fuel 
economy  of  the  engine  is  3.3  miles  per 
gallon.  For  altematively-hjeled  engines, 
the  fiiel  economy  of  the  engine  shall  be 
determined  as  part  of  the  equipment 


certification  process,  as  detailed  in 
§85.1407. 

{2}  For  equipment/fuel  additive  that  is 
being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 


discounted  lifetime  mileage  is  129.104 
miles.  For  equipment/fuel  additive  that 
is  not  being  certified  under  §  85.1407  as 
available  to  all  affected  operators  for 
less  than  the  life  cycle  cost  ceiling,  the 
discounted  lifetime  mileage  is  based  on 
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the  age  of  the  urban  bus  engine  being 
rebuilt  as  specified  in  the  following 
table: 


Age  of  engine  at  time  of  rebuild 


5  years 

6  years 

7  years 

8  years 

9  years 

10  years 

11  years 

12  years 

13  years — 

14  years 

15  or  more  years 


Discounted 

lifetime 

miles 


229,478 

204.881 

180.703 

155.902 

131.505 

109.680 

90.608 

70.200 

48.364 

25,000 

0 


[3]  The  price  of  the  fuel  additive  is  the 
price  at  which  the  fuel  additive  suppUer 
supplies  the  fuel  additive  to  the  urban 
bus  operator.  In  order  for  the 
equipment/fuel  additive  to  be  required, 
the  equipment/fuel  additive  supplier 
must  provide  a  contract  to  the  urban  bus 
operator  specifying  the  maximum  cost 
at  which  the  fuel  additive  will  be  sold 
for  the  life  of  the  engine  being 
retrofitted. 

[4)  The  amount  of  fuel  additive 
required  per  gallon  of  diesel  fuel  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 


(E)  The  incremental  maintenance  cost 
of  the  equipment  is  equal  to  the  cost  of 
the  parts  necessary  for  scheduled 
maintenance  of  the  retrofit  equipment 
incremental  to  cost  of  the  parts 
necessary  for  maintenance  of  an 
original,  non-retrofitted  engine.  The 
incremental  maintenance  cost  will  be 
determined  as  part  of  the  equipment 
certification  process,  as  detailed  in 
§85.1407. 

(F)  For  equipment  which  replaces  an 
existing  urban  bus  engine  with  A  new, 
previously  luiused  engine,  a  credit  will 
be  applied  to  the  Ufe  cycle  cost.  The 
engine  replacement  credit  will  be 
determined  as  follows: 


Engine  Replacement  CreditR  =  $10,000  x  (CPIr  /  CPI,992) 


Where, 
CPIr  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 


CPIi992  is  the  Consumer  Price  Index 
(for  "all  items"  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 


(iii)  The  life  cycle  cost  ceiling  for 
complying  with  the  25  percent 
particulate  emission  reduction 
requirement  is  calculated  by  the 
following  equation  at  the  time  of 
rebuild: 


Life  Cycle  Cost  CeilingR  =  $2,000  x  (CPIr  /  CPI,992) 


Where. 
CPIr  is  the  most  recent  published 
Consumer  Price  Index  at  time  of 
rebuild  (for  "all  items"  as  published 
by  the  U.S.  Bureau  of  Labor 
Statistics). 
CPIi992  is  the  Consumer  Price  Index 
(for  "all  items"  as  published  by  the 
U.S.  Bureau  of  Labor  Statistics)  for 
1992. 
(3)(i)  Urban  buses  covered  by  this 
subpart  for  which  no  equipment  is 
available  under  paragraphs  (b)(1)  or 
(b)(2)  of  this  section  shall  be  equipped 
with  one  of  the  following: 

(A)  The  original  engine  rebuilt  to  its 
original  engine  configuration  as 
specified  in  paragraph  (b)(3)(ii)  of  this 
section;  or 

(B)  An  engine  identical  to  its  original 
engine  which  has  been  rebuilt  to  its 
original  configuration  as  specified  in 
paragraph  (b)(3)(ii)  of  this  section;  or 

(C)  An  engine  of  a  configuration  with 
a  certification  PM  level  lower  than  the 
original  configiuation;  or 

(D)  A  replacement  engine  with  a 
particulate  matter  certification  level 
lower  than  the  original  engine. 

(ii)  All  replacement  or  rebuilt  parts 
shall  be  equivalent  to  the  original 
equipment  specifications. 

(4)  Notwithstanding  paragraph  (b)(3) 
of  this  section,  ifasof  July  1. 1996.no 


equipment  has  been  certified  to  meet 
the  cost  ceiling  requirements  of 
paragraphs  (b)(1)  or  (b)(2)  of  this 
section,  then  urban  buses  covered  by 
this  subpart  shall  be  equipped  with 
equipment  that  has  been  certified  to 
achieve  at  least  a  25  percent  reduction 
in  particulate  emissions  from  the 
original  certified  particulate  emission 
level  of  the  urban  bus  engine  model 
being  rebuilt,  provided  the  equipment 
does  not  require  any  of  the  following: 

(i)  A  switch  from  mechanical  control 
to  electronic  control;  or 

(ii)  Installation  of  exhaust 
aftertreatment  equipment;  or 

(iii)  The  use  ot  a  fuel  different  from 
the  fuel  on  which  the  engine  currently 
operates. 

(c)  Program  2:  Averaging  based 
program.  Program  2  requires  affected 
urban  bus  operators  to  meet  an  annual 
average  fieet  particulate  emissions  level, 
rather  than  requiring  each  individual 
rebuilt  urban  bus  engine  in  the 
operator's  fleet  to  meet  a  specific 
particulate  emission  level.  Under 
Program  2,  each  affected  fleet  operator 
must  reduce  particulate  emissions  fi'om 
its  affected  urban  buses  (i.e..  1993  and 
earlier  model  year  urban  buses)  to  a 
level  low  enough  to  meet  an  annual 
average  target  level  for  a  fleet  (TLF)  for 
particulate  emissions  (in  grams  per 


brake  horsepower-hour).  The  TLF  is 
calculated  for  each  year  of  the  program 
beginning  in  1996.  Ehiring  each  calendar 
year,  the  average  particulate  emissions 
level  fi-om  all  of  the  operator's  pre-1994 
model  year  urban  buses  must  be  at  or 
below  the  TLF  for  that  calendar  year. 
The  TLF  for  a  particular  calendar  year 
is  calculated  based  on  the  Agency's 
determination  of  the  projected  emission 
level  for  each  engine  model  in  the 
operator's  pre-1994  model  year  urban 
bus  fleet,  as  specified  in  paragraph 
(c)(l)(iii)  of  this  section,  and  based  on 
a  schedule  for  rebuilding  of  affected 
urban  bus  engines,  as  specified  in 
paragraph  (c)(l)(iv)  of  this  section. 

(1)  Ehiring  each  calendar  year  starting 
with  1996,  urban  bus  operators  shall  be 
in  compliance  with  an  annual  Target 
Level  for  a  Fleet  (TLF)  of  particulate 
emissions  calculated  using  the  equation 
defined  in  paragraph  (c)(l)(i)  of  this 
section.  Operators  must  comply  with  a 
TLF,  rounded  to  two  places  after  the 
decimal,  until  all  pre-1994  urban  buses 
have  been  retired  from  the  operator's 
fleet. 

(i)  An  urban  bus  operator's  annual 
Target  Level  for  a  Fleet  (TLF)  for  a 
particular  calendar  year  shall  be 
calculated  as  follows: 
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(       1993 

I      (Bmy)x(WPmy) 


TT  P       _  VMY=CY-15 

i^i^cY r99r 


I      (Bmv) 

MY-CY-J5 


Where. 
CY  is  tha  calendar  year. 
MY  is  the  model  year. 
Bmy  is  the  number  of  urban  buses  of 
that  model  year  in  the  operator's 
fleet  as  of  January  1, 1995,  plus  any 
urban  buses  of  that  model  year 
added  to  the  fleet  after  January  1, 
1995. 
VVPmy  is  the  weighted  average  of 
pro)ected  particulate  emissions  for 
urban  buses  of  that  model  year 
calculated  using  the  formula  in 
paragraph  {c)(l)(ii)  of  this  section, 
(ii)  The  weighted  average  of  projected 
particulate  emissions  for  urban  buses  of 
a  particular  model  year  is  calculated 
using  the  following  equation: 


( 


WP, 


I(Bjx(Pj 


\ 


MY 


_  V   1 


I(B,) 


Where. 

MY  is  the  model  year. 

z  is  the  number  of  different  engine 
models  in  the  fleet  of  model  year 
MY. 

B,  is  the  number  of  urban  buses  in  the 
operator's  fleet  as  of  January  1,  1995 
(including  those  added  after 
January  1. 1995)  equipped  with  a 
specific  engine  model  of  the  given 
model  year. 


P,  is  the  projected  particulate 
emission  level  of  that  engine  model 
provided  in  paragraphs  {c)(l)(iii) 
and  (c)(l){iv)  of  this  section. 

(iii)(A)  Pre-rebuild  particulate 
emission  levels  and  projected  post- 
rebuild  particulate  emission  levels  in 
grams  per  brake  horsepower-hour  (g/ 
bhp-hr)  are  based  on  engine  type  and 
model  year  and  are  specified  in  the 
following  table.  The  appropriate 
particulate  level,  pre-rebuild  or  post- 
rebuild,  shall  be  determined  using  the 
information  contained  in  paragraph 
{c){l)(iv)  of  this  section. 


■  Engine  model 


DDC  6V92TA 


DDC  6V92TA  DDECI 
DDC  6V92TA  DOECII 


DOC  Series  50 
DDC6V71N 


Model  year  of  en- 
gine 


DDC  6V71T  .. 
DDC8V71N  .. 
DDC  6L71TA 


DOC  6L71TA  DDEC 
Cummins  L1D  


Cummins  Lib  EC 


Allamatively-hieled  engines 
Other  engines 


^  Certification  level. 


1979-1987  ... 
1988-1989  ... 
1986-1987  ... 
1988-1991  ... 

1992  

1993  (no  trap) 
1993  (trap)  ... 

1993  

1973-1987  ..., 
198S-1989  .... 
1985-1986  .... 
1973-1984  .... 

1990  

1988-1989  .... 
1990-1991  .... 
1985-1987  .... 
1988-1989  .... 
1990-1991   .... 

1992  

1993  (trap)  .... 

Pre-1994  

Pre-1988  

1988-1993  


Pre-wbuiid 

particulate 

level  (g/bhp- 

hr) 


0.50 
0.30 
0.30 
0.31 
0.25 
0.25 
0.07 
0.16 
0.50 
0.50 
0.50 
0.50 
0.59 
0.31 
0.30 
065 
0.55 
046 
0.25 
0.05 
0.10 
0.50 
(') 


Projected 

post-retHiild 

particulate 

level  (o/Wip- 


0.30 

0.10 

0.30 

0.10 

0.10 

0.10 

0.07 

0.10 

0.50 

0.10 

0.50 

0.50 

0.10 

0.10 

0.10 

0.65 

0.10 

0.10 

0.10 

0.05 

0.10 

0.50 

0.10 


■L 


(B)  For  TlJ  calculations  for  calendar 
year  1996  and  1997.  post-rebuild 
particulate  emission  levels  for  a  specific 
engine  model  shall  be  equal  to  the 
following: 

(7)  0.10  g/bhp-hr.  for  any  engine 
model  (other  than  any  model  year  1984 
and  1987  engine  models,  and  those 
engine  models  indicated  in  paragraph 
(c)(l)(iii)(B)(4)  of  this  section)  for  which 


equipment  has  been  certified  by  July  1, 
1994  as  meeting  the  emission  and  cost 
requirements  of  paragraph  (b)(1)  of  this 
section  for  all  affected  urban  bus    * 
operators; 

(2)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1. 
1994  as  meeting  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  all 
affected  urban  bus  operators,  (and  for 


any  model  year  1984  and  1987  engine 
models)  for  which  equipment  has  been 
certified  by  July  1,  1994  as  meeting  the 
emission  and  cost  requirements  of 
paragraph  (b)(2)  of  this  section  for  all 
affected  urban  bus  operators,  the  post- 
rebuild  particulate  emission  level  shall 
equal  the  lowest  emission  level  (greater 
than  or  equal  to  0.10  g/bhp-hr)  certified 
for  any  such  equipment; 
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(3)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1994  as  meeting  the  emission  and  cost 
requirements  of  paragraph  (b)(1)  or 
paragraph  (b)(2)  of  this  section  for  all 
affected  urban  bus  operators,  the  post- 
rebuild  particulate  emission  level  shall 
equal  the  pre-rebuild  particulate  level; 

(4)  For  any  engine  model  with  a  pre- 
rebuild  particulate  level  below  0.10  g/ 
bhp-hr.  the  post-rebuild  particulate 
emission  level  shall  equal  the  pre- 
rebuild  particulate  level; 

(5)  Notwithstanding  paragraph 
(c)(l)(iii)(C)(5)  of  this  section,  if  by  July 
1, 1994,  no  equipment  has  been  certiHed 
for  any  of  the  engine  models  listed  in 
the  table  at  paragraph  (c)(l](iii)(A)  of 
this  section,  then  the  post-rebuild 
particulate  levels  shall  be  as  indicated 
in  the  table  at  paragraph  (c)(l)(iii)(A)  of 
this  section. 

(C)  For  TLF  calculations  for  calendar 
year  1998  and  thereafter,  post-rebuild 
particulate  emission  levels  for  a  specific 
engine  model  shall  be  equal  to  the 
following: 

(1)  0.10  gA)hp-hr,  for  any  engine 
model  (other  than  those  indicated  in 


paragraph  (c](l)(iii)(C](4)  of  this  section) 
for  which  equipment  has  been  certified 
by  July  1, 1996  as  meeting  the  emission 
and  cost  requirements  of  paragraph 
(b)(1)  of  this  section  for  all  affected 
urban  bus  operators; 

(2)  For  any  engine  model  for  which  no 
equipment  has  been  certifled  by  July  1, 
1996  as  meeting  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  all 
affected  urban  bus  operators,  but  for 
which  equipment  has  been  certiHed  by 
July  1, 1996  as  meeting  the  emission 
and  cost  requirements  of  paragraph 
(b)(2)  of  this  section  for  all  affected 
urban  bus  operators,  the  post-rebuild 
particulate  emission  level  shall  equal 
the  lowest  emission  level  (greater  than 
or  equal  to  0.10  g/bhp-hr)  certified  for 
any  such  equipment; 

(5)  For  any  engine  model  for  which  no 
equipment  has  been  certified  by  July  1, 
1996  as  meeting  the  requirements  of 
either  paragraph  (b)(1)  or  paragraph 
(b)(2)  of  this  section,  the  post-rebuild 
particulate  emission  level  shall  equal 
the  pre-rebuild  particulate  level; 

(4)  For  any  engine  model  with  a  pre- 
rebuild  particulate  level  below  0.10  g/ 


bhp-hr,  the  post-rebuild  particulate 
emission  level  shall  equal  the  pre- 
rebuild  particulate  level; 

(5)  Notwithstanding  paragraph 
(c)(l)(iii)(C)(J)  of  this  section,  if  by  July 
1, 1996,  no  equipment  has  been  certified 
to  meet  the  emission  requirements  of 
paragraph  (b)(1)  or  paragraph  (b)(2)  of 
this  section  for  any  of  the  engine  models 
listed  in  the  table  at  paragraph 
(c](l)(iii)(A)  of  this  section,  then  the 
post-rebuild  particulate  levels  shall  be 
the  pre-rebuild  particulate  levels 
speciRed  in  the  table  at  paragraph 
(c)(l)(iii)(A)  of  this  section. 

(6)  Notwithstanding  paragraph 
(c)(l)(iii){C)(3)  of  this  section,  if  by  July 
1, 1996,  equipment  has  been  certified  to 
meet  the  emissions  requirements  of 
paragraph  (b)(1)  or  paragraph  (b)(2)  of 
this  section  for  any  of  the  engine  models 
listed  in  the  table  at  paragraph 
(c](l)(iii)(A)  of  this  section,  but  no 
equipment  has  been  certified  by  July  1, 
1996  to  meet  the  life-cycle  cost 
requirements  of  paragraph  (b)(1)  or 
paragraph  (b)(2)  of  this  section,  then  the 
post-rebuild  particulate  levels  shall  be 
as  specified  in  the  following  table: 


Engine  nxxlel 

Model  year  sold 

Pre-rebuiW 

PM  level  (g/ 

bhp-hr) 

Post-rebuild 

PM  level  (g/ 

bhp-hr) 

DDC6V92TA 

1 979-1 987 

0.50 
0.30 
0.30 
0.31 
0.25 
0.25 
0.07 
0.16 
0.50 
0.50 
0.50 
0.50 
0.59 
0.31 
0.30 
0.65 
0.55 
0.46 
0.25 
0.05 
0.10 
0.50 
(') 

030 

1988-1989  

030 

DDC  6V92TA  DDECI 

1986-1987  

1988-1991 

030 

DDC  6V92TA  DDECII  

0  25 

1992  

1993  (no  trap)  

1993  (trap)  

0.25 
0.25 
0.07 

DDC  Series  50  _ 

1993 

0  16 

DDC  6V71N 

1973-1987 

050 

DDC  6V71T 

1988-1989  

1985-1986 

0.50 
050 

DDC8V71N 

1973-1984 

0  50 

DDC6L71TA  

1990  

0  59 

1988-1989  

0.31 

DDC  6L71TA  DDEC 

1990-1991 

030 

Cummins  L10  

1985-1987  

1988-1989  

0  46 

0  46 

Cummins  L10  EC  

1990-1991   

1992  

1993  (trap)  

0.46 
0  25 

0.05 

Alternatively-fueled  engines  

Pre- 1994 

0  10 

Other  engines 

Pre-1988  

198&-1993  

0  50 

D 

Certification  level. 


(iv)  To  determine  whether  to  use  the  pre-rebuild  emission  level  or  the  post-rebuild  emission  level  from  paragraph 
(c)(l)(iii)  of  this  section  in  calculating  the  TLF  for  a  given  calendar  year  the  following  table  shall  be  used: 
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Model  year 
of  engine 


1993 
1992 
1991 
1990 
1989 
1988 


Year  for 

whtehTLFte 
being  cal- 
culated 


1996-1998  . 
1999  and 

thereafter. 
199&-1998  . 

1999  and 
thereafter. 

1996-1997  . 

1998  and 
thereafter. 

1996-1999  . 

2000  and 
thereafter. 

1996-1999  . 
2000  and 

thereafter. 
1996-1998  . 

1999  and 
thereafter. 


Particuiate  emis- 
sion level  (See 
table  in 
§85.1403 
(cMiKW)) 


Pre-rebuild  level. 
Post-rebuild 

level. 
Pre-rebuild  level. 
Post-rebuild 

level. 
Pre-rebuild  level. 
Post-rebuild 

level. 
Pre-rebuild  level. 
Post-rebuild 

level. 
Pre-rebuild  level. 
Post-rebuild 

level. 
Pre-rebuild  level. 
Post-rebuild 

level. 


Where. 

MY  is  the  model  year. 

MY|  is  the  model  year  of  the  oldest 
urban  bus  in  a  operator's  fleet. 

Bmy  is  the  number  of  urban  buses  of 
model  year  MY  in  an  operator's 
fleet,  excluding  those  urban  buses 
older  than  flfteen  years  that  meet  a 
0.10  grams  per  brake  horsepower- 
hour  particulate  standard. 

Bk  is  the  number  of  1993  and  earlier 
model  year  urban  buses  retired 
since  January  1. 1995  that  would 
have  been  less  than  15  years  old.  as 
calculated  by  the  model  year  of  the 
urban  bus  on  December  31st  of  the 
given  calendar  year,  but  does  not 
include  retired  urban  buses  that  are 
replaced  by  other  1993  and  earlier 
model  year  urban  buses. 

VVEmy  is  the  weighted  average  of 
engine-specific  particulate 
emissions  for  urban  buses  in  that 
model  year  in  an  operator's  fleet, 
excluding  those  urban  buses  older 
than  flfteen  years  that  meet  a  0.10 
grams  per  brake  horsepower-hour 
particulate  standard,  calculated 
using  the  formula  in  paragraph 
(c)(2)(ii)  of  this  section. 

(ii)  The  weighted  average  of  engine 
specific  particulate  emissions  for 
urban  buses  of  a  particular  model 
year,  excluding  those  urban  buses 
older  than  fifteen  years  that  meet  a 


Year  for 

Particulate  emis- 

Model year 

which  TLF  is 

sion  level  (See 

of  engine 

being  cal- 
culated 

tabie  in 
§85.1403 
(c)(1)(iii)) 

1987'  

1996  and 

Post-rebuild 

thereafter. 

level. 

1986  

1996-1997  .. 

Pre-rebuild  level. 

1998  and 

Post-rebuild 

thereafter. 

level. 

1985  

1996  

Pre-rebuUd  level 

1997  and 

Post-rebuild 

thereafter. 

level. 

1984  

1996  and 

Post-rebuild 

thereafter. 

level. 

Pre-1984  .. 

1996  and 
thereafter. 

Pre-rebuild  level. 

'For  model  year  1987  engines,  the  post- 
rebuild  particulate  level  may  be  more  stringent 
for  calculating  the  TLF  beginning  in  1999.  as  a 
result  of  the  applicatKXi  of  paragraph 
(cMl)(iil)(C)  of  this  section  to  such  engines  In 
1998.  ^ 


1993  ^ 

S    (BMv)x(WE„y) 


1993 


^MY=MY, 


) 


0.10  grams  per  brake  horsepower- 
hour  particulate  standard  is 
calculated  using  the  following 
equation: 


WE„y  = 


i(B,) 


Where. 

q  is  the  number  of  difl'erent  engine 
configurations  in  a  given  model 
year,  excluding  those  uirban  buses 
older  than  flfteen  years  that  meet  a 
0.10  grams  per  brake  horsepower- 
hour  particulate  standard. 

Bq  is  the  number  of  urban  buses  with 
a  specific  engine  configuration. 

Eq  is  the  engine-specific  particulate 
emission  level  for  a  given 
configuration. 

(iii)  The  Eq  shall  be  defined  as: 

(A)  The  pre-rebuild  level  as  specified 
in  paragraph  (c)(l)(iii)  of  this  section  in 
cases  where  an  engine  has  not  been 
rebuilt  after  January  1. 1995  or  has  been 
rebuilt  to  its  original  configiuation;  or 

(B)  The  particulate  emission  level  (in 
grams  per  brake  horsepower-hour) 
achieved  after  installing  emission 
control  equipment  on  tne  urban  bus  at 
time  of  rebuild,  where  an  engine  has 


(2)  To  determine  compliance  under 
this  program,  the  TLF.  rounded  to  two 
places  after  the  decimal,  shall  be 
compared  with  an  annual  Fleet  I^vel 
Attained  (FLA)  of  particulate  emissions 
calculated  using  the  equation  defined  in 
paragraph  (c)(2)(i)  of  this  secUon.  and 
also  rounded  to  two  places  after  the 
decimal.  At  all  times  during  a  given 
calendar  year,  the  FLA  must  be  at  or 
below  the  TLF  for  the  same  calendar 
year  in  order  for  the  fleet  to  be  in 
compliance. 

(i)  An  urban  bus  operator  shall 
calculate  its  Fleet  Level  Attained  (FLA) 
using  the  following  equation: 


been  rebuilt  using  emission  control 
equipment  after  January  1, 1995.  Such 
particulate  emission  levels  will  be 
established  by  the  equipment  certifier 
during  equipment  certification;  or 

(C)  0.10  grams  per  brake  horsepower- 
hour  (0.037  grams  per  megajoule)  for 
urban  buses  covered  by  the  provisions 
specified  in  paragraph  (d)(1)  of  this 
section;  or 

(D)  The  particulate  emission  level  (in 
grams  per  brake  horsepower-hour)  of  the 
upgrade  engine  configuration  for  urban 
buses  covered  by  the  provisions 
specified  in  paragraph  (d)(3)  of  this 
section;  or 

(E)  The  particulate  emission  level  (in 
grams  per  brake  horsepower-hour) 
determined  by  applying  an  additional 
percent  reduction  in  particulate 
emissions  to  the  particulate  levels 
determined  in  paragraphs  (c)(2)(iii)(A) 
through  (c)(2)(iii)(D)  of  this  section  for 
those  urban  buses  operating  on  diesel- 
based  fuels  which  achieve  particulate 
reductions  beyond  federally  required 
diesel  fuel  with  0.05  weight  percent 
sulfur  content.  Such  additional  percent 
reductions  will  be  determined  through 
certification  of  such  diesel-based  fuels 
as  specified  in  §  65.1407. 

(d)(1)  Operators  of  urban  buses 
covered  by  this  subpart  which  have  bad 
particulate  traps  installed  prior  to 
January  1, 1995,  or  are  powered  by  an 
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alternative  fuel  that  significantly 
reduces  particulate  emissions  compared 
to  emissions  from  diesel  fuel,  may 
assume  that  such  urban  buses  are 
operating  at  a  PM  level  of  0.10  granis 
per  brake  horsepower-hour  (0.037  grams 
per  megajoule)  for  purposes  of  meeting 
the  reauirements  set  forth  in  paragraphs 
(b)  and  (c)  of  this  section  as  long  as  such 
urban  buses  have  engines  that  are 
properly  calibrated  and  maintained  in 
accordance  with  equipment  manuals 
and  instructions,  and  the  operator  has 
no  reason  to  believe  otherwise. 

(2)  Any  urban  buses  which  have  had 
particulate  traps  installed  prior  to 
January  1. 1995.  or  are  powered  by  a 
fuel  that  significantly  reduces 
particulate  emissions  compared  to 
emissions  from  diesel  fuel,  whose 
engines  have  not  been  properly 
calibrated  and  maintained  in 
accordance  with  equipment  manuals 
and  instructions  or  the  operator  has 
reason  to  believe  otherwise,  shall  be 
treated  as  if  such  equipment  was  not 
installed  for  purposes  of  determining 
compliance  with  paragraphs  (b)  and  (c) 
of  this  section. 

(3)  Operators  of  urban  buses  covered 
by  this  subpart  which  have  upgrade  kits 
installed  prior  to  January  1, 1995,  may 
assume  that  such  urban  buses  are 
operating  at  the  PM  level  of  the 
upgraded  engine  configuration  for 
purposes  of  meeting  the  requirements 
set  forth  in  paragraphs  (b)  and  (c)  of  this 
section. 

(e)(1)  The  standard  and  percent 
emission  reductions  requirements  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section  refer  to  exhaust  emitted  over  the 
operating  schedule  set  forth  in 
paragraph  (0(2)  of  Appendix  I  to  part  86 
of  this  chapter  and  measured  and 
calculated  in  accordance  with  the 
procedures  set  forth  in  subpart  N  of  part 
86  of  this  chapter. 

(2)  Equipment  certifiers  may  also 
submit  emission  results  from  EiPA- 
approved  alternative  test  procedures 
showing  compliance  with  the  25 
percent  reduction  requirements  of 
paragraphs  (b)  and  (c)  of  this  section.  As 
required  in  §  85.1414,  the  equipment 
certifier  shall  supply  information  on  the 
alternative  test  procedure  which 
supports  the  certifier's  claims  that  the 
alternative  test  procedure  is  typical  of 
in-use  urban  bus  operation. 

(f)  Every  operator  subject  to  the 
requirements  prescribed  in  this  section 
shall  keep  records  of  all  engine  rebuilds 
and  replacements  performed  on  urban 
buses  as  required  in  §  85.1404,  and 
maintain  evidence  that  their  urban 
buses  are  in  compliance  with  the 
requirements  of  paragraphs  (b)  or  (c)  of 
this  section. 


(g)  Operators  shall  affix  the  label 
provided  with  the  equipment,  required 
under  §85.1411(a},  to  the  engine  being 
rebuilt  with  the  equipment. 

§  85.1404    Maintenance  of  records  for 
urtMui  bus  operators;  submittal  of 
InformatkMi;  right  of  entry. 

(a)  The  operator  of  any  urban  bus  for 
which  this  subpart  is  applicable  shall 
maintain  and  retain  the  following 
adequately  organized  and  indexed 
records  beginning  January  1, 1995.  Each 
operator  shall  keep  such  records  imtil 
the  five  year  anniversary  of  a  rebuild  or 
until  the  engine  is  rebuilt  again, 
whichever  occurs  first. 

(1)  General  records.  The  records 
required  to  be  maintained  under  this 
paragraph  shall  consist  of  all  purchase 
records,  receipts,  and  part  numbers  for 
parts  and  components  used  in  the 
rebuilding  of  urban  bus  engines. 

(2)  Individual  records.  A  brief  history 
of  each  urban  bus  subject  to  the  rebuild 
provisions  prescribed  under  this  section 
including  the  records  and 
documentation  required  to  be 
maintained  under  §85.1403(0  of  this 
subpart. 

(3)  Fuel  purchase  records.  The  records 
required  under  this  paragraph  consist  of 
all  purchase  records  of  fuels  for  which 
the  operator  is  claiming  additional 
emission  reductions  under 
§85.1403(c)(2)(iii)(E).  purchase  records 
for  fuel  additives  required  for  use  with 
equipment,  and  purchase  records  for 
fuels,  other  than  diesel  fuel,  which  are 
used  with  dual-fueled  engines. 

(b)(1)  Any  operator  subject  to  the 
requirements  under  this  section  shall 
provide  any  EPA  Enforcement  Officer, 
upon  presentation  of  credentials  during 
operating  hours,  access  to  the  following: 

(i)  Any  facility  where  records  required 
to  be  maintained  under  this  section  are 
generated  or  stored. 

(ii)  Any  facility  where  engine 
rebuilding  or  replacement  takes  place. 

(2)  Upon  admission  to  any  facility 
referred  to  in  paragraph  (b)(1)  of  this 
section,  any  EPA  Enforcement  Officer 
shall  be  allowed: 

(i)  To  inspect  and  make  copies  of 
records  required  to  be  maintained  under 
this  section. 

(ii)  To  inspect  and  photograph  any 
urban  bus  and  engine  subject  to  the 
standards  set  forth  in  §  85.1403  of  this 
subpart. 

(iii)  To  inspect  and  monitor  any 
activity  related  to  the  rebuilding  or 
replacement  of  an  engine  in  an  urban 
bus  for  which  these  regulations  are 
applicable  as  described  in  §85.1401  of 
this  subpart. 


$85.1405    Applicability. 

The  pro'/isions  of  §§  85.1405  through 
85.1414  apply  to  retrofit/rebuild 
equipment  which  is  to  be  installed  on 
or  used  with  1993  and  earlier  model 
year  urban  buses  whose  engines  are 
rebuilt  or  replaced  after  January  1, 1995. 
For  the  purposes  of  §§  85.1405  through 
85.1414.  "equipment"  includes 
alternative  fuels  and  fuel  additives  to  be 
used  with  urban  bus  engines.. 

S  85.1406    Certlfleation. 

(a)  Certification  compliance  shall  be 
demonstrated  as  follows: 

(1)  Test  procedure  and  emission 
results.  The  emission  test  to  be  used  is 
the  heavy-duty  engine  Federal  Test 
Procedure  as  set  forth  in  the  applicable 
portions  of  part  86  of  this  chapter  or  an 
approved  alternative  test  procedure 
prescribed  under  §85.1414. 
Certification  emission  testing  must  be 
carried  out  using  representative 
production  equipment  as  provided  in 
paragraph  (b)  of  this  section.  The  test 
results  must  demonstrate  that  the 
retrofit/rebuild  equipment  will  comply 
with  either  the  particulate  emission 
requirements  of  §85.1403(b)(l)(i)  or 

§  85.1403(b)(2)(i),  or  provide  some  level 
of  particulate  emission  reduction,  and 
will  not  cause  the  urban  bus  engine  to 
fail  to  meet  any  applicable  Federal 
emission  requirements  set  for  that 
engine  in  the  applicable  portions  of  40 
CFR  part  86,  provided  the  equipment  is 
properly  installed. 

(2)  Emission  test  engine  selection,  (i) 
The  test  engine  used  must  represent  the 
"worst  case"  with  respect  to  particulate 
emissions  of  all  those  engine 
configurations  for  which  the  retrofit/ 
rebuild  equipment  is  being  certified. 
The  worst  case  engine  configuration 
shall  be  the  engine  configuration  having 
the  highest  engine-out  particulate  matter 
emission  levels,  when  properly 
maintained  and  used,  prior  to 
installation  of  the  retrofit/rebuild 
equipment.  EPA  reserves  the  right  to 
request  data  or  information  showing 
that  the  particulate  emission  reduction 
efficiency  of  the  retrofit/rebuild 
equipment  being  certified  under  this 
paragraph,  for  use  with  more  than  one 
engine  family,  does  not  vary 
significantly  among  the  engine  famihes. 

(ii)  The  results  of  certification  tests 
using  the  worst  case  engine  selections 
made  in  this  section  shall  be  applicable 
for  the  other  engine  configurations  for 
which  the  retrofit/rebuild  equipment  is 
designed. 

(iii)  The  worst  case  test  engine 
selected  for  certification  emission 
testing  is  not  required  to  meet  Federal 
emission  standards  before  the  retrofit/ 
rebuild  equipment  is  installed. 
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However,  each  test  engine  shall  have 
representative  emissions  performance 
that  is  close  to  the  standards  and  have 
no  obvious  or  suspected  emission 
defects.  Each  test  engine  shall  be  tuned 
properly  and  set  to  the  engine 
manufacturer's  specifications  before 
testing  is  performed.  Any  excessively 
worn  or  malfunctioning  emission 
related  part  shall  be  repaired  or  replaced 
with  a  new  part  prior  to  testing. 

(iv)  To  demonstrate  compUance  with 
the  particulate  emission  requirements  of 
§  85.1403(b)(l)(i),  the  test  engine  used 
may  be  a  new  unused  engine,  an  in-use 
engine  that  has  been  rebuilt  previously, 
or  an  in-use  engine  that  has  not  been 
rebuilt  previously. 

(v)  (AJ  To  demonstrate  compliance 
with  the  particulate  emission 
requirements  of  §  85.1403(b)(2)(i)  on 
engines  for  which  particulate 
certification  data  exists,  the  test  engii^e 
used  may  be  a  new  unused  engine,  an 
in-use  engine  that  has  been  rebuilt 
previously,  or  an  in-use  engine  that  has 
not  been  rebuilt  previously. 

(B)  To  demonstrate  compliance  with 
the  particulate  emission  requirements  of 
§85.1403(b)(2)(i)  on  engines  for  which 
no  particulate  certification  data  exists, 
the  test  engine  used  may  be  a  new 
unused  engine,  or  an  in-use  engine  that 
is  newly  rebuilt  to  its  original 
configuration. 

(b)  Diesel  test  fuel.  Federally  required 
low  sulfur  diesel  fuel  (with  a  sulfur 
content  of  0.05  weight  percent)  shall  be 
used  for  all  new  emissions  testing 
required  to  be  performed  for 
certification  of  retrofit/rebuild 
equipment  for  diesel-fueled  urban  bus 
engines. 

(c)  Test  equipment  selection. 
Certification  shall  be  based  upon  tests 
utilizing  representative  production 
equipment  selected  in  a  random 
manner. 

(d)  Replacing  original  equipment 
parts.  Installation  of  any  certified 
retrofit/ rebuild  equipment  shall  not 
result  in  the  permanent  removal  or 
rendering  inoperative  of  any  original 
equipment  emission  related  part  other 
than  the  part(s)  being  replaced. 
Furthermore,  installation  of  any 
certified  retrofit/rebuild  equipment 
shall  not  cause  or  contribute  to  an 
unreasonable  risk  to  the  public  health, 
welfare  or  safety,  or  result  in  any 
additional  range  of  parameter 
adjustability  or  accessibility  to 
adjustment  than  that  of  the  vehicle 
manufacturer's  emission  related  part. 

(e)  Affects  on  engine  on-board 
diagnostic  system.  Installation  of  any 
certified  retrofit/rebuild  equipment 
shall  not  alter  or  render  inoperative  any 
feature  of  the  on-board  diagnostic 


system  incorporated  by  the  engine 
manufacturer.  The  certified  equipment 
may  integrate  with  the  existing 
diagnostic  system  if  it  does  not  alter  or 
render  inoperative  any  features  of  the 
system. 

(f)  In-use  enforcement.  (1)  As  a 
condition  of  certification,  the  equipment 
certifier  agrees  to  notify  operators  who 
have  installed  this  equipment  and  repair 
the  equipment  without  cost  to  the 
operator  when  the  Agency  determines 
that  a  substantial  number  of  the 
equipment  kits,  when  properly 
maintained  and  used,  and  in  actual  use 
throughout  the  in-use  compUance 
period,  do  not  meet  emission 
reouiremBnts. 

(2)  If  the  equipment  certifier  disagrees 
with  such  determination  of 
nonconformity  and  so  advises  the  MOO 
Director,  the  MOD  Director  shall  afford 
the  equipment  certifier  and  other 
interested  persons  an  opportunity  to 
present  their  views  and  evidence  in 
support  thereof  at  a  public  hearing 
conducted  in  accordance  with 
procedures  found  in  §85.1807.  For 
purposes  of  this  section,  substitute  the 
word  "equipment"  in  place  of  the 
phrase  "motor  vehicles  and  engines." 

S  65.1 407    Notification  of  intent  to  certify. 

(a)  Prior  to  the  sale  of  any  certified 
retrofit/rebuild  equipment,  notification 
of  the  intent  to  certify  must  be  approved 
by  the  MOD  Director. 

(1)  All  notifications  shall  include: 

(i)  Identification  of  the  candidate 
retrofit/rebuild  equipment  to  be 
certified,  including  a  list  of  parts  and 
part  numbers: 

(ii)  Identification  of  all  engine 
configurations  for  which  the  equipment 
is  being  certified  including  make{s), 
engine  model(s),  model  year(s),  engine 
size(s)  and  all  other  specific 
configuration  characteristics  necessary 
to  assure  that  the  equipment  will  not  be 
installed  in  any  configuration  for  which 
it  has  not  been  certified; 

(iii)  All  results  and  documentation  of 
tests  and  procedures  used  by  the 
equipment  certifier  as  evidence  of 
compliance  with  the  emission 
reouirements  specified  in  §85.1406; 

(iv)  A  description  of  the  test 
equipment  selection  criteria  used,  and  a 
statement  that  the  test  equipment  used 
for  certification  testing  is  representative 
production  equipment  consistent  with 
§  85.1406(c); 

(v)  A  description  of  the  test  engine 
selection  criteria  used,  and  rationale 
that  supports  the  technical  judgment  of 
the  equipment  certifier  that  the  engine 
configuration  used  for  certification 
testing  represents  worst  case  with 
respect  to  |>articulate  matter  emissions 


of  all  those  configiuations  for  which  the 
retrofit/rebuild  equipment  is  being 
certified,  and  all  data  that  supports  that 
conclusion: 

(vi)  A  copy  of  the  written  instructions 
for  proper  maintenance  and  use  of  the 
equipment,  including  instructions  as  to 
whether  the  engine  must  be  rebuih  to  its 
original  configuration  before  installing 
the  equipment: 

(vii)  TTie  scheduled  maintenance 
required  for  the  equipment  over  the  in- 
use  compUance  period,  including 
service  intervals  of  the  retrofit/rebuild 
equipment  which  detail  the 
maintenance  and  replacement  intervals 
in  months  and/or  miles,  as  applicable; 

(viii)  A  copy  of  the  warranty  language 
to  be  provided  to  the  operator  pursuant 
to  both  §  85.1409(a)  and  §  85.1409(b): 

(ix)  A  statement  of  commitment  and 
willingness  to  comply  with  all  the 
relevant  terms  and  conditions  of  this 
subpart: 

(x)  A  statement  by  the  equipment 
certifier  that  use  of  its  certified 
equipment  will  not  cause  a  substantial 
increase  to  urban  bus  engine  emissions 
in  any  normal  driving  mode  not 
represented  during  certification  testing: 
and 

(xi)  The  office  or  officer  of  the 
equipment  certifier  authorized  to 
receive  corresfKjndence  regarding 
certification  requirements  pursuant  to 
this  subpart. 

(2)  If  an  equipment  certifier  wishes  to 
certify  equipment  for  use  under 
§  85.1403(b)  for  all  affected  urban  bus 
operators  as  specified  in  §  85.1401.  the 
notification  shall  also  contain  all  data 
and  documentation  used  by  the 
equipment  certifier  as  evidence  of 
compliance  with  the  life  cycle  cost 
requirements  specified  in 
§«5.1403(b)(l)(u)  or  §85.1403(b)(2)(ii): 
including: 

(i)  The  price  to  be  charged  to  an  urban 
bus  operator  for  the  equipment, 
excluding  shipping  and  handling  costs 
and  taxes: 

(ii)  A  detailed  breakout  of  the  total 
number  of  hours  necessary  to  install  the 
equipment,  and  the  number  of  hours 
necessary  to  install  the  equipment, 
incremental  to  a  standard  rebuild: 

(iii)  For  equipment  not  requiring  a 
change  from  on  road  diesel  ruel,  the 
percent  change  in  fuel  economy  for  an 
urban  bus  engine  retrofitted  with  the 
equipment  compared  to  the  original 
engine  based  on  testing  performed  over 
the  heavy-duty  engine  Federal  test 
procedure  or  an  approved  alternative 
test  procedure  prescribed  under 
§85.1414,  including  all  test  data 
supporting  the  reported  change  in  fuel 
economy: 
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(iv)  For  alternatively-fueled 
equipment,  the  fuel  ecanomy  of  the 
retrofitted  engine  based  on  testing 
performed  over  an  approved  test 
procedure  prescribed  under  §  85.1414. 
including  all  test  data  supporting  the 
reported  fuel  economy,  and  the  imit 
price  of  the  alternative  fuel  that  will  be 
charged  to  all  affected  urban  bus 
operators; 

(v)  For  equipment  requiring  a  fuel 
additive,  the  amount  of  fuel  additive 
required  f>er  gallon  of  fuel  and  the  unit 
price  of  the  fuel  additive  that  will  be 
charged  to  all  affected  urban  bus 
operators;  and 

(vi)  A  list  of  the  scheduled 
maintenance  for  an  engine  with  the 
retrofit,  and  a  detailed  breakdown  of  the 
cost  of  the  parts  necessary  to  perform 
scheduled  maintenance,  incremental  to 
the  cost  of  the  parts  necessary  for 
maintenance  typically  performed  on  an 
engine  without  the  equipment. 

(3)  If  an  equipment  certifier  wishes  to 
certify  equipment  for  use  under 
§  85.1403(b),  but  not  for  use  by  all 
affected  urban  bus  operators  as  specified 
in  §85.1401,  the  notification  shall,  in 
addition  to  the  data  and  documentation 
specified  in  paragraph  (a)(1)  of  this 
section,  also  contain  data  and 
documentation  that  demonstrate 
compliance  with  the  life  cycle  cost 
requirements  specified  in 
§  85.1403(b)(l)(ii)  or  §  85.1403(b)(2)(ii) 
including: 

(i)  A  detailed  breakout  of  the  total 
number  of  hours  necessary  to  install  the 
equipment,  and  the  number  of  hours 
necessary  to  install  the  equipment, 
incremental  to  a  standard  rebuild; 


(ii)  The  percent  change  in  fuel 
econamy  for  an  urban  bus  engiite 
retrofitted  with  the  equipment 
compared  to  the  original  engine  based 
on  testing  performed  over  the  heavy- 
duty  engine  Federal  test  procedure  or  an 
approved  ahemative  test  procedure 
prescribed  under  §85.1414.  including 
all  test  data  supporting  the  reported 
change  In  fuel  economy; 

(iii)  A  list  of  the  scheduled 
maintenance  for  an  engine  with  the 
retrofit,  and  a  detailed  breakdown  of  the 
cost  of  the  scheduled  maintenance, 
incremental  to  the  cost  of  maintenance 
typically  performed  on  an  engine 
without  the  equipment; 

(iv)  For  alternatively-fueled 
equipment,  the  fuel  economy  of  the 
retrofitted  engine  based  on  testing 
performed  over  an  approved  test 
procedure  prescribed  under  §85.1414, 
including  all  test  data  supporting  the 
reported  fuel  economy; 

(v)  For  equipment  requiring  a  fuel 
additive,  the  amount  of  fuel  additive 
reauired  per  gallon  of  fuel;  and 

(vi)  A  description  of  the  type  of  urban 
bus  operator  to  whidi  the  equipment 
certifier  expects  to  sell  the  equipment 
for  less  than  the  life  cycle  cost 
requirements  specified  in 
§  85.1403(b)(l)(ii)  or  §  85.1403(b)(2)(ii). 

(4)  The  notification  shall  be  signed  by 
an  officer  of  the  equipment  certifier 
attesting  to  the  accuracy  and 
completeness  of  the  information 
supplied  in  the  notification. 

(5)  Notification  to  the  Agency  shall  be 
by  certified  mail  or  another  method  by 
which  date  of  receipt  can  be  established. 

(6)  Two  complete  and  identical  copies 
of  the  notification  and  any  subsequent 


industry  comments  on  any  such 
notification  shall  be  submitted  by  the 
equipment  certifier  to:  MOD  Director, 
MOD  (6405J),  Attention:  Retrofit/ 
Rebuild  Equipment.  401  "M"  Street 
SW.,  Washington,  DC  20460. 

(7)  A  copy  of  the  notification 
submitted  under  paragraph  (a)(6)  of  this 
section  will  be  placed  in  a  public  docket 
and  a  summary  will  be  published  in  the 
Federal  Register.  Any  party  Interested 
in  the  outcome  of  the  decision  as  to 
whether  retrofit/rebuild  equipment  may 
be  certified,  may  submit  comments  to 
the  MOD  Director  on  any  notice  in  the 
public  docket  for  45  days  after  the 
summary  of  the  notification  of  intent  to 
certify  has  been  published  in  the 
Federal  Register. 

(b)(1)  For  an  urban  bus  operator  to 
take  credit  for  additional  particulate 
emission  reductions  for  use  of  a  clean 
diesel  fuel  under  §85.1403(c)(2)(iIi)(E). 
the  following  information  must  be 
submitted  to  the  Agency: 

(i)  The  additional  percent  reduction 
in  particulate  emissions  for  engines 
operated  on  the  clean  diesel  fuel. 

(A)  The  additional  percent  reducticm 
in  particulate  emissions  shall  be 
calculated  based  on  the  results  of 
emission  tests  performed  on  urban  bus 
engines  using  federally  required  low 
sulfur  fuel  and  the  fuel  for  which  the 
certifier  is  demonstrating  addition 
emission  reductions. 

(B)  The  additional  percent  reduction 
in  particulate  emissions  shall  be 
calculated  based  on  the  following 
equation: 


Percent  reduction  of  particulate  emissions  = 


(  Particulate  emissions  ^ 

for  engines  operated 

on  Federally  required 

low  sulfur  fuel 


'^Particulate  emissions'^ 
for  engines  operated 
on  clean  diesel  fuel 


''  Particulate  emissions^ 
for  engines  operated 
on  Federally  required 
low  sulfur  fuel      j 


(ii)  The  emission  testing  results  for 
hydrocarbons,  carbon  monoxide,  and 
oxides  of  nitrogen.  The  results  must 
show  that  use  of  the  clean  diesel  fuel 
does  not  lead  to  increases  in  any  of 
these  emissions. 

(2)  Emission  test  resuhs  must  be 
submitted  for  all  of  the  engine  models 
for  which  an  urban  bus  operator  wishes 
to  claim  additional  particulate  emissicxi 
reductions. 


(3)  Emissions  test  resuhs  shall  be 
measured  over  the  heavy-duty  engine 
Federal  test  procedure  or  an  approved 
alternative  test  procedure  prescribed 
under  §85.1414. 

(c)  The  MOD  Director  reserves  the 
right  to  review  an  application  to 
determine  if  the  submitted  documents 
adequately  meet  all  the  requirements  for 
certification  specified  in  §§85.1406  and 
85.1407.  The  MOD  Directs  shall 


determine  and  will  publish  in  the 
Federal  Register  the  effective  date  of 
certification  of  the  candidate 
equipment.  Equipment  may  be  sold  as 
certified  after  the  effective  date  of 
certification. 

S85.1408    Otolectiona  to eertWeation. 

(a)  At  any  time  prior  to  certification, 
the  MOD  Pirector  may  notify  the 
equipment  certifier  that  such  equipment 
shall  not  be  certified  pending  furthw 
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investigation.  Tbe  basis  upon  which  this 
notification  shall  b«  mad*  may  incktde, 
but  not  b«  limited  to,  inJormation  or  tect 
results  submitted  by  the  equipmeot 
certifier,  or  public  comments  submitted 
on  the  equipment  which  indicate: 

(1|  Tbe  lest  procedure  used  to 
demonstrate  compliance  with  the 
particulate  matter  emission  standard  or 
percent  reduction  of  §  85.1403  «vas  not 
in  compliaace  with  the  heavy-duty 
engine  Federal  Test  Procedure  of  40 
CFR  part  86  or  an  alternative  test 
procedure  approved  by  the  Agency 
under  §85.1414;  or 

(2)  Use  of  the  candidate  equipment 
may  cause  an  tirban  bus  engine  to 
exceed  any  applicable  emission 
requirements;  or 

(3}  Use  of  the  candidate  equipment 
could  cause  or  contribute  to  an 
unreasonable  risk  to  public  health, 
welfare  or  safety  in  its  operation  or 
function;  or 

(4)  Installation  of  the  candidate 
equipment  requires  procedures  or 
materials  which  would  hkely  cause 
such  equipment  to  be  improperly 
installed  under  nomaal  conditions  or 
would  likely  result  in  an  urban  bus 
engine  being  misadjusted;  or 

(5)  Information  and/or  data  required 
to  be  In  the  notification  of  intent  to 
certify  as  provided  by  §  85.14tJ7  have 
not  been  provided  or  may  be 
inadequate;  or 

(6)  The  life  cyde  cost  estinwtes 
provided  by  the  equipment  certifier  do 
not  accurately  reflect  the  true  life  cyde 
costs  for  the  candidate  equipment. 

(bj  The  equipment  certifier  must 
respond  in  writing  to  the  statements 
made  in  the  notification  by  the  MOD 
Director,  or  the  MCiD  Director  shall 
withdraw  the  equipment  certifier's 
notification  of  intent  to  certify.  A  copy 
of  the  certifier's  response  will  be  placed 
in  the  public  dtxdcet. 

(1)  Any  party  interested  in  the 
outcome  of  a  dedsion  as  to  whether 
retrofit/rebuild  equipment  may  be 
certified  may  provide  the  MOD  Director 
with  any  relevant  written  information 
up  to  ten  days  after  the  certifier 
responds  tq  the  MOD  Director's 
objection.     | 

(2)  Any  interested  party  may  request 
additional  time  to  respond  to  the 
information  submitted  by  the  equipment 
certifier.  The  MOD  Director  upon  a 
showing  of  good  cause  by  the  interested 
party  may  grant  an  extension  of  time  to 
reply  up  to  30  days. 

(3)  The  equipment  certifier  may  rep!y 
to  information  submitted  by  interested 
parties.  Notincation  of  intent  to  reply 
shall  be  submitted  to  the  MOD  Director 
within  10  days  of  the  date  information 


from  intere^ed  parties  is  submitted  to 
the  MOD  Director. 

(4)  The  MOD  Director  may,  at  his  or 
her  discretion,  allow  oral  presaotatians 
by  the  equipment  certifier  or  vay 
interested  party  in  connection  with 
contested  equipment  certification. 

(c)  If  notibcation  has  been  provided  to 
an  equipment  oertifier  pursuant  to 
paragraph  {a}  aitha  section,  tbe  MOD 
Diredor  shall,  after  reviewing  all 
pertinent  data  and  iaform^ion.  render  a 
decision  and  inform  the  eqtiipraent 
certifier  in  writing  as  to  whether  such 
equipment  may  be  certified  and,  if  eo. 
under  what  conditions  the  equipment 
may  be  certified.  The  written  dedsion 
shall  include  an  explanation  of  the 
reasons  there&ir. 

(1)  The  decision  by  tbe  MOD  Diredor 
shall  be  provided  to  the  certifier  after 
receipt  of  all  necessary  information  by 
the  cert.ifier  or  interested  parties,  or  of 
the  date  of  any  oral  presentation 
regarding  the  certification,  whichever 
occurs  second. 

(2)  A  copy  of  the  decision  shall  be 
sent  to  all  interested  parties  identified 
in  paragraphs  (b)(3)  and  (bK4)  of  tfeis 
section. 

(31  Within  20  days  of  receipt  of  a 
dedsion  made  pursuant  to  paragraph  (c) 
of  this  section,  any  party  may  file  a 
written  appeal  to  the  Office  Director. 
The  Office  Director  may.  in  his  or  her 
discretion,  allow  additional  oral  or 
written  submissions,  prior  to  rendering 
a  final  dedsion.  TTie  schedule  for  such 
submission  shall  be  in  accordance  with 
the  schedule  specified  in  §85. 1408(b). 

(4)  If  DO  party  files  an  appeal  with  the 
Office  Director  within  20  days,  then  the 
decision  of  the  MOD  Diredor  shall  be 
final. 

(5)  The  Office  Diredor  shall  make  a 
final  dedsion  regarding  the  certification 
of  equipment  after  receipt  of  all 
necessary  information  by  the  equipment 
certifier  or  from  the  date  of  any  oral 
presentation,  whichever  occurs  later. 

(6)  A  copy  of  all  final  decisions  made 
under  this  section  shall  be  published  in 
the  Federal  Register. 

§85.1409    Warranty. 

(a)  As  a  condition  of  certification,  the 
retrofit/rebuild  equipment  certifier  shall 
warrant  that  if  the  certified  equipment 
is  properiy  installed  and  maintained  as 
stated  in  the  written  instructions  for 
propmr  maintenance  and  use,  the 
equipment  will  not  cause  an  urban  bus 
engine  to  exceed  the  emission 
requirements  of  this  subpart  and  the 
emission  standards  set  forth  in  40  CFR 
part  86.  This  retroGl/rebuild  equipntent 
warranty  shall  extend  for  a  period  of 
150,000  miles  from  when  the  equipment 
is  installed. 


(b)  As  a  condition  of  certificetion.  tbe 
retrofil/r^uiid  equipmexU  certifier  ^all 
provide  an  emissions  defect  warranty 
that  if  the  certified  equipment  is 
properly  installed  and  maintained  as 
stated  in  the  written  instructions  for 
proper  maintenance  and  use,  the 
equipment  certifier  will  i^lace  all 
defective  parts,  free  of  charge.  This 
emissions  defect  warranty  shall  extend 
for  a  period  of  100.000  miles  from  when 
the  equipment  is  installed. 

f8S.t410    Chansee  afw  certMcatioa 

The  equipment  certifier  shall  reoerti^ 
any  retrofit/rebuild  equipment  which 
was  certified  pursuant  to  §  85.1406  end 
to  which  modifications  are  made  affed 
emissions  or  the  capability  of  the 
equipment  to  meet  any  other 
requirement  of  diis  sottpait. 

§85.1411    Labeling  requiraroents. 

(a)  All  retrofit/rebuild  equipment 
certified  pursuant  to  this  subpart  shall 
contain  a  label  thai  shall  be  affixed  to 
the  rebuilt  engine  which  states. 
"Certified  to  EPA  Urban  Bus  Engine 
Rebuild  Standards."  the  model  and 
serial  number  of  the  equipment,  the 
particulate  eBsasions  certification  level 
of  tbe  equipment,  and  the  name  of  the 
equipment  cartifiar  or  other  party 
designated  to  determine  the  validity  of 
warranty  claims.  The  label  containing 
the  information  must  be  made  durable 
and  readable  for  at  least  the  in-use 
compliance  period  of  tbe  equipment 

(bJ  The  package  in  which  the  certified 
retrofit/rebuild  equipment  is  contained. 
or  an  insert  as  described  in  paragraph 
(c)  of  this  section,  must  have  the 
following  information  conspicuously 
placed  thereon: 

(Ij  The  statement  "Certified  by  (name 
of  certifier  or  warranter)  to  EPA  Urban 
Bus  Engine  Rebuild  Emission 
Standards";  and 

(2)  A  list  of  the  vehicles  or  engines  (in 
accordance  with  §85.1407(a)(l)(ii))  fpr 
which  theequijnnent  is  certified,  unless 
such  information  is  provided  as 
specified  in  paragraph  (d)  of  this 
section. 

(c)  The  package  in  which  the  certified 
retrofit/rebuild  equipment  is  contained 
must  include  the  following  information 
provided  on  a  written  insert: 

(1)  A  list  of  the  vehicles  or  engines  (in 
accordance  with  S85.1407(aKl)(ii))  for 
which  the  equipment  is  certified,  unless 
such  information  is  provided  as 
specified  in  paragraph  (d)  of  this 
section; 

(2)  A  list  of  all  of  the  parts  and 
identification  numbers  for  the  parts 
included  in  the  package; 

(3)  The  instructions  for  proper 
installation  of  the  eqtnpment; 
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(4)  A  statement  of  the  maintenance  or 
replacement  interval  for  which  the 
retrofit/rebuild  equipment  is  certified; 
and 

(5)  A  description  of  the  maintenance 
necessary  to  be  performed  on  the 
retrofit/rebuild  equipment  in  the  proper 
maintenance  and  use  of  the  equipment. 

(d)  The  information  required  by 
paragraphs  (b)(2)  and  (c)(1)  of  this 
section  may  be  provided  in  a  catalog 
rather  than  on  the  package  or  on  an 
insert,  provided  that  access  to  the 
catalog  is  readily  available  to  purchasers 
and  installers  of  the  equipment. 

(e)  When  an  equipment  certifier 
desires  to  certify  existing  in-service 
stocks  of  its  products,  it  may  do  so 
provided: 

(1)  The  equipment  does  not  differ  in 
any  operational  or  durability 
characteristic  from  the  equipment 
specified  in  the  notification  made 
pursuant  to  §  85.1407;  and 

(2)  An  information  sheet  is  made 
available  to  all  parties  selling  the 
equipment. 

(i)  The  information  sheet  shall  be 
provided  with  all  equipment  sold  as 
certified:  and 

(ii)  The  information  sheet  shall 
contain  all  of  the  information  specified 
in  paragraph  (b)  of  this  section. 

$65.1412    Maintenancfl  and  submittal  of 
records  for  equipment  certifiers. 

(a)  For  each  certified  retrofit/rebuild 
equipment,  the  equipment  certifier  must 
establish,  maintain  and  retain  for  5 
years  from  the  date  of  certification  the 
following  adequately  organized  and 
indexed  records: 

(1)  Detailed  production  drawings 
showing  all  dimensions,  tolerances, 
performance  requirements  and  material 
specifications  and  any  other  information 
necessary  to  completely  describe  the 
equipment; 

(2)  All  data  obtained  during  testing  of 
the  equipment  and  subsequent  analyses 
based  on  that  data,  including  the 
mileage  and  the  vehicle  or  engine 
configuration  determinants; 

(3)  All  information  used  in 
determining  those  vehicles  or  engine  for 
which  the  equipment  is  represented  as 
being  equivalent  from  an  emissions 
standpoint  to  the  original  equipment 
being  replaced; 

(4)  A  aescription  of  the  quality 
control  plan  used  to  monitor  production 
and  assure  compliance  of  the  equipment 
with  the  applicable  certification 
requirements; 

(5)  All  data  taken  in  implementing  the 
quality  control  plan,  and  any 
subsequent  analyses  of  that  data;  and 

(6)  All  in-service  data,  analyses 
performed  by  the  equipment  certifier 


and  correspondence  with  vendors, 
distributors,  consumers,  retail  outlets  or 
engine  manufacturers  regarding  any 
design,  production  or  in-service 
problems  associated  with  25  or  more 
pieces  of  any  certified  equipment. 

(b)  The  records  required  to  be 
maintained  in  paragraph  (a)  of  this 
section  shall  be  made  available  to  the 
Agency  upon  the  written  request  of  the 
MOD  Director. 

(c)  If  the  equipment  certifier  is  selling 
equipment  that  is  not  certified  as 
available  to  all  affected  urban  bus 
operators  under  §  65.1403(b)  and 

§  85.1407,  then  the  equipment  certifier 
shall  submit  to  EPA.  at  the  time  an  offer 
is  made,  a  copy  of  all  offers  made  to 
affected  urban  bus  operators  for  which 
the  equipment  certifier  has  offered  to 
sell  its  certified  equipment  for  less  than 
the  life  cycle  cost  limits  specified  in 
§  85.1403(b)(l)(iii)  or  §  85.1403(b)(2)(iii). 
The  equipment  certifier  may  assert  that 
some  of  the  information  is  entitled  to 
confidential  treatment  as  provided  in 
§85.1414. 

§85.1413    Decertification. 

(a)  The  MOD  Director  may  notify  an 
equipment  certifier  that  the  Agency  has 
made  a  preliminary  determination  that 
certain  retrofit/rebuild  equipment 
should  be  decertified. 

(1)  Such  a  preliminary  determination 
may  be  made  if  there  is  reason  to  believe 
that  the  equipment  manufactured  has 
failed  to  comply  with  §§85.1405 
through  85.1414.  Information  upon 
which  such  a  determination  will  be 
made  includes  but  is  not  limited  to  the 
following: 

(i)  The  equipment  was  certified  on  the 
basis  of  emission  tests,  and  the 
procedures  used  in  such  tests  were  not 
in  substantial  compliance  with  a  portion 
or  portions  of  the  heavy-duty  engine 
Federal  Test  Procedure  contained  in  40 
CFR  part  86  or  an  alternative  test 
prescribed  under  40  CFR  85.1414;  or 

(ii)  Use  of  the  certified  equipment  is 
causing  urban  bus  engine  emissions  to 
exceed  emission  requirements  for  any 
regulated  pollutant;  or 

(iii)  Use  of  the  certified  equipment 
causes  or  contributes  to  an  unreasonable 
risk  to  public  health,  welfare  or  safety 
or  severely  degrades  driveability 
operation  or  function;  or 

(iv)  The  equipment  has  been  modified 
in  a  manner  requiring  recertification 
pursuant  to  §85.1410;  or 

(v)  The  certifier  of  such  equipment 
has  not  established,  maintained  or 
retained  the  records  required  pursuant 
to  §  85.1412  or  fails  to  make  the  records 
available  to  the  MOD  Director  upon 
written  request  pursuant  to  §85.1412;  or 


(vi)  The  life  cycle  cost  of  the 
equipment  exceeds  the  limits  specified 
in§85.1403(b)(l)(iii)or 
§85.14G3(b)(2)(iii). 

(2)  Notice  of  a  preliminary 
determination  to  decertify  shall  contain: 

(i)  A  description  of  the  noncomplying 
equipment; 

(ii)  The  basis  for  the  MOD  Director's 
preliminary  decision:  and 

(iii)  The  date  by  which  the  certifier 
must: 

(A)  Terminate  the  sale  of  the 
equipment  as  certified  equipment;  or 

(B)  Make  the  necessary  change  (if  so 
recommended  by  the  Agency);  or 

(C)  Request  an  opportunity  in  writing 
to  dispute  the  allegations  of  the 
preliminary  decertification. 

(b)  If  the  equipment  certifier  requests 
an  opportunity  to  respond  to  the 
preliminary  determination,  the  certifier 
and  other  parties  interested  in  the  MOD 
Director's  decision  whether  to  decertify 
the  equipment  shall,  within  15  days  of 
the  date  of  the  request,  submit  written 
presentations,  including  the  relevant 
information  and  data,  to  the  MOD 
Director.  The  MOD  Director,  in  his  or 
her  discretion,  may  provide  an 
opportimity  for  oral  presentations. 

(1)  Any  interested  party  may  request 
additional  time  to  respond  to  the 
information  submitted  by  the  equipment 
certifier.  The  MOD  Director  upon  a 
showing  of  good  cause  by  the  interested 
party  may  grant  an  extension  of  time  to 
reply  up  to  30  days. 

(2)  The  equipment  certifier  may  have 
an  extension  of  up  to  30  days  to  reply 
to  information  submitted  by  interested 
parties.  Notification  of  intent  to  reply 
shall  be  submitted  to  the  MOD  Director 
within  10  days  of  the  date  information 
from  interested  parties  is  submitted  to 
the  MOD  Director. 

(c)  If  an  equipment  certifier  has 
disputed  the  allegations  of  the 
preliminary  decisions,  the  MOD 
Director  shall,  after  reviewing  any 
additional  information,  notify  the 
equipment  certifier  of  his  or  her 
decision  whether  the  equipment  may 
continue  to  be  sold  as  certified.  This 
notification  shall  include  an 
explanation  upon  which  the  decision 
was  made  and  the  effective  date  for 
decertification,  where  appropriate. 

(d)  Within  20  days  from  the  date  of  a 
decision  made  pursuant  to  paragraph  (c) 
of  this  section,  any  adversely  affected 
party  may  appeal  the  decision  to  the 
Office  Director. 

(1)  A  petition  for  appeal  to  the  Office 
Director  must  state  all  of  the  reasons 
why  the  decision  of  the  MOD  Director 
should  be  reversed. 
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(2)  The  Office  Director  may.  in  his  or 
her  discretion,  allow  additional  oral  or 
written  testimony. 

(3)  If  no  appeal  is  filed  with  the  Office 
Director  within  the  permitted  time 
period,  the  decision  of  the  MOD 
Director  shall  be  final. 

(e)  If  a  final  decision  is  made  to 
decertify  equipment  under  paragraph 
(d)  of  this  section,  the  certifier  of  such 
equipraeot  Aa\i  notify  his  immediate 
customers  that,  as  of  the  date  of  the  final 
determination,  the  equipment  in 
question  has  been  decertified.  Tke 
equipment  certifier  shall  o£br  to  replace 
decertified  eqidpment  in  the  customer's 
inventory  with  certified  replacement 
equipment  or,  if  unable  to  do  so.  shall 

at  the  customer's  request  repurchase 
such  invratory  at  a  reasonaoie  price. 
The  immediate  customers  must  stop 
selling  the  equipment  once  the  certifier 
has  notified  the  customer  that  the 
equipment  has  been  decertified. 

(f)  Notwithstanding  the  requirements 
of  paragraph  (e)  of  this  section, 
equipment  purchased  by  an  urban  bus 
operator  prior  to  decertification,  shall  be 
considered  certified  pursuant  to  this 
subpart. 

§  85. 1 41 4    Afternative  test  procedures. 

As  a  part  of  the  certification  process, 
as  set  forth  in  §  85.1406.  a  certifier  may 
request  that  the  Agency  approve  an 
alternative  lest  procedure,  other  than 
the  heavy-duty  engine  Federal  test 
procedure,  to  show  compliance  with  the 
25  percent  reduction  in  particulate 
matter  emissions  as  noted  in 
§85.1403(b)(2)(i).  The  alternative  test 
may  be  a  chassis-based  test,  but  the 
alternative  test  shall  be  representative  of 
in-use  urban  bus  operation.  The 
requestor  shall  supply  relevant 
technical  support  to  substantiate  its 
clai.Ti  of  representativeness.  Upon  an 
acceptable  showing  that  an  alternative 


test  is  representative  of  in-use  uAan  bus 
operation,  the  Agency  shall  determine 
whether  to  set  such  alternative  test 
procedures  through  rulemaking.  Tlie 
provisions  of  the  certification  process 
apply  to  such  a  request  for  alternative 
procedures. 

§85.1415    Treatment  of  confidential 
Information. 

(a)  Any  certifier  may  assert  that  some 
or  all  of  the  information  submitted 
pursuant  to  tibis  subpart  is  entitled  to 
confidential  treatment  as  provided  by  40 
CFR  part  2,  subpart  B. 

(b)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
it  is  submitted  to  the  Agency. 

(c)  To  assert  that  information 
submitted  pursuant  to  this  subpart  is 
confidential,  a  certifier  must  indicate 
clearly  the  items  of  information  cfaimed 
confidential  by  marking. .circling, 
bracketing,  stamping,  or  otherwise 
speci^ng  the  confidential  information. 
In  addition  to  the  complete  and 
identical  copies  submitted  pursuant  to 

§  85.1407(a)(6).  the  submitter  shall  also 
provide  two  identical  copies  of  its 
submittal  from  which  all  confidential 
information  shall  be  deleted.  Ka  need 
arises  to  pubHcly  release 
nonconfidential  information,  die 
Agency  will  assume  that  the  submitter 
has  accurately  deleted  all  confidential 
information  from  this  second  copy. 

(d)  If  a  claim  is  made  that  aome  or  all 
of  the  information  submitted  pursuant 
to  this  subpart  is  entitled  to  confidential 
treatment,  the  information  covered  by 
that  confidentiality  claim  will  be 
disclosed  by  the  Administrator  only  to 
the  extent  and  by  means  of  the 
procedures  set  forth  in  40  CFR  part  2. 
subpart  B. 

(e)  Information  provided  without  a 
claim  of  confidentiality  at  the  tioM  of 
submissioQ  may  be  made  available  to 
the  public  by  the  Agency  without 


further  notice  to  the  submitter,  in 
accordance  with  40  CFR 
2.204(c)(2)(i)(AJ. 

PART  86— COrfTROL  OF  AIR 
POLLUTION  FROM  NEW  AND  IN-USE 
MOTOR  VEHICLES  AND  NEW  AND  IN- 
USE  MOTOR  VEHICLE  ENGINES: 
CERTIFICATION  AND  TEST 
PROCEDURES 

3.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  Sees.  202,  203.  205,  206.  207. 
208,  215.  216,  217,  and  301(a),  Qean  Air  Act. 
as  amended  (42  U.S.C.  7521,  7S22.  7524. 
7525,  7541,  7542,  7549,  7550,  7552,  and 
7601(a)). 

4.  Section  86.1313-91  of  subpart  N  is 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

i  86.1313-91     Fuel  specifications. 

(b)'   •   • 

(2)  Petroleum  fuel  for  diesel  engines 
meeting  the  specifications  in  Table 
N91-2,  or  substantially  equivalent 
specifications  approved  by  the 
Administrator,  shall  be  used  in  exhaust 
emissions  testing.  The  grade  of 
petroleum  fuel  used  shall  be 
commercially  designated  as  "Type  2-D" 
grade  diesel  fuel  except  that  fuel 
commercially  designated  as  "Type  1-D" 
grade  diesel  fuel  may  be  substituted 
provided  that  the  nrwnuLacturer  has 
submitted  evidence  to  the  AdminisU^or 
demonstrating  to  the  Administrator's 
satisfaction  that  this  fuel  will  be  the 
predominant  in-use  fuel  Such  evidence 
could  include  such  things  as  copies  of 
signed  contracts  from  customers 
indicating  the  intent  to  purchase  and 
use  "Type  1-D"  grade  diesel  fuel  as  the 
primary  fuel  for  use  in  the  engines  or 
other  evidence  acceptable  to  the 
Administrator. 


Tabi^  N91-2 


item 


Cetane  Number  

Distillation  fange: 

IBP.'F  

eC) :. 

JO  pet  point,  "F 

ro 

50  pet.  point.  'F 

rc) 

90  pet.  point.  "F 

rc) 

EP.  "F 

VQ 

Gravity  "API 


ASTM 


Total  sulfur,  pet 

Hydroeartxxi  composition:  ~ 

Arofnattes,  pet „ 

PwpPtow,  Nap«»th«ne5,  Olefins 


D613 

086 

D86 

086 

086 

086 

0287 
02622 

01319 
01319 


Type  1-0 


48-54 

330-390 
(165.6-198.9) 

370-430 

087.8-221.1) 

410-480 

(210-248.9) 

460-520 

(237.8-271.1) 

500-560 

(260.0-2934) 

40-44 

0.08-0.12 

'8 
(*) 


Type  2-0 


42-50 

340-400 
(171.1-204.4) 

400-460 
(204.4-237.8) 

470-540 
(243  3-2822) 

560-630 
(293.3-332.2) 

610-690 
(321.1-365  £) 

32-37 
0.O6-0.12 

'27 

n 
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Table  N9  1-2— Continued 


Item 


ASTM 


Type  1-D 


Type  2-0 


Rastipolnt.  min..  "F,  . 

(°C)  

Viscosity,  centlstokes 


D93 
D445 


120 
(48.9) 
1.6-2.0 


130 

(54.4) 

2.0-3.2 


*  Minimum. 
'  Remainder. 
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BiUJNG  COOe  <S60-«0-P 

40  CFR  Parti  80 

(PP  1F3971/R1189;  FRL-4577-9] 

RIN  No.  2070-AB78 

Streptomyces  Sp.  Strain  K61 ; 
Exemption  front  the  Requirement  of  a 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biological 
pesticide  Streptomyces  sp.  strain  K61  in 
or  on  all  raw  agricultural  commodities 
when  used  as  a  fungicide  for  the 
treatment  of  seeds,  cuttings,  transplants, 
and  plants  of  agricultural  crops  in 
accordance  with  good  agricultural 
practices.  This  exemption  was  requested 
by  Kemira  Oy.  Helsinki.  Finland. 
EFFECTIVE  DATE:  Effective  on  April  8. 
1993. 

ADDRESSES:  Written  objections  and/or 
request  for  a  hearing,  identified  by  the 
document  control  number  (PP  1F3971/ 
R1189],  may  be  submitted  to  the: 
Hearing  Clerk  (A-110),  Environmental 
Protection  Agency,  Rm.  3708M.  401  M 
St.,  SW.,  Washington,  DC  20460. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Susan  T.  Lewis.  Product  Manager  (PM) 
21,  Registration  Division  (H7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
227,  CM  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202.  (703)-305-6900. 
SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  in  the  Federal  Register 
of  May  29,  1991  (56  FR  24189). 
annoL'^cing  that  Kemira  Oy,  c/o  E.R. 
Butts  International,  Inc.,  P.O.  Box  3337, 
Bridgeport,  CT  06605-0337,  had 
submitted  pesticide  petition  (PP) 
1F3971  to  EPA  proposing  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  pursuant  ot  the  Federal  Food, 
Drug  and  Cosmetic  Act,  21  U.S.C.  346a 
and  371,  to  exempt  from  the 
requirement  of  a  tolerance,  the  residues 


of  the  biological  pesticide  Streptomyces 
sp.  strain  K61  in  or  on  all  raw 
agricultural  commodities  when  used  as 
a  fungicide  for  the  treatment  of  seeds, 
cuttings,  transplants,  and  plants  of 
agricultural  crops  in  accordance  with 
good  agricultural  practices.  No 
comments  were  received  in  response  to 
the  Federal  Register  notice. 

This  organism  is  a  naturally  occurring 
strain  of  Streptomyces  which  was 
isolated  from  Sphagum  peat  in  Finland. 
Streptomyces  species  are  distributed 
world-wide.  This  strain  most  closely 
resembles  Streptomyces  griseoviridis, 
morphologically  and  physically,  but  the 
strain  could  not  be  completely 
characterized  to  the  species  level. 
Products  containing  this  organism  are 
intended  to  be  used  for  repackaging  into 
end-use  products  or  as  a  seed  treatment, 
soil  treatment,  transplant  application  or 
foliar  spray  to  Reld,  vegetable,  and 
ornamental  crops  for  the  control  of  plant 
diseases  caused  by  the  fungi  Fusarium, 
Altemaria.  and  Botrytis. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicolgical  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance 
include  an  acute  oral  toxicity/ 
pathogenicity  study,  an  acute  dermal 
toxicity  study,  an  acute  pulmonary 
toxicity/pathogenicity  study,  an  acute 
intravenous  toxicity/pathogenicity 
study,  a  primary  eye  irritation  study, 
and  a  skin  sensitization  study. 

A  review  of  these  studies  indicated 
that  the  organism  was  not  toxic  to  test 
animals  when  administered  via  oral  and 
dermal  routes.  Mortality  to  treated  rats 
was  observed  in  the  acute  pulmonary 
test  and  to  treated  mice  in  the  acute 
intraperitoneal  test.  The  large  size  of  the 
organism  and  the  large  quantity  of 
material  given  to  the  animals  in  the 
intraperitoneal  test  were  strong 
influences  on  the  toxicity  of  the 
organism.  However,  size  of  the  organism 
did  not  appear  to  be  the  main  factor  in 
animal  deaths  in  the  pulmonary  test. 
The  necropsy  and  histopathological 
observations  indicated  a  severe 
pulmonary  reaction  to  the  presence  of 
the  live  organism.  The  high  death  rate 
observed  was  sufficient  to  provoke 
concern  about  pulmonary  exposure  to 


signiHcant  amounts  of  the  organism. 
Consequently,  product  labeling  must 
advise  the  user  that  a  dust/mist  filter 
respirator  (MSHA/NIOSH  approval 
number  prefix  TC-21C)  must  be  worn 
when  handling  the  product.  The 
maximum  human  exposure  to  the 
products  would  be  so  far  below  those 
levels  causing  mortality  in  rats  that 
there  should  be  no  adverse  human 
health  risk  from  the  use  of  Streptomyces 
sp.  strain  K61. 

The  active  ingredient  was  not 
infective  or  pathogenic  to  test  animals 
in  any  of  the  studies.  Moderate  skin 
sensitization  in  treated  guinea  pigs  was 
observed  at  24  and  48  hours  following 
treatment.  Mild  conjunctival  irritation 
was  elicited  in  rabbits  in  the  eye 
irritation  study.  There  have  been  two 
reports  of  hypersensitivity  related  to 
biological  dust  exposure,  but  in  these 
instances  no  protective  measures  had 
been  taken.  Products  containing 
Streptomyces  sp.  strain  K61  have  been 
used  in  Finland  and  other  countries  for 
about  10  years  with  no  reported  adverse 
health  effects.  All  of  the  toxicity  studies 
submitted  are  considered  acceptable. 
The  toxicity  data  provided  are  sufficient 
to  show  that  there  are  no  foreseeable 
health  hazards  to  humans  or  domestic 
animals  likely  to  arise  from  the  use  of 
this  organism  as  a  fungicide  on  field, 
vegetable,  or  ornamental  crops. 

Acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI) 
considerations  are  not  relevant  to  this 
petition  because  the  data  submitted 
demonstrate  that  this  biological  control 
agent  is  not  toxic  to  humans  by  dietary 
exposure.  No  enforcement  actions  are 
expected.  Therefore,  the  requirement  for 
an  analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request  This  is  the  first 
exemption  from  the  requirement  of  a 
tolerance  for  this  biological  control 
agent. 

Streptomyces  sp.  strain  K61  is 
considered  useful  for  the  purposes  for 
which  the  exemption  from  the 
requirement  of  a  tolerance  is  sought. 
Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  a  tolerance  is  not 
necessary  to  protect  the  public  health. 
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Therefore,  the  regulation  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after  the 
date  of  publication  of  this  document  in 
the  Federal  Register,  file  written 
objections  and/or  a  request  for  a  hearing 
with  the  Hearing  Clerk  at  the  address 
given  above.  40  CFR  178.20.  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  40  CFR  178.25.  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector.  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  there  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
luicontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(sl  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested.  40  CFR  178.32. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the' requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  food  additive  regulations  or  raising 
tolerance  levels  or  food  additive 
regulations  or  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4, 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Repporting  and 
recordkeeping  requirements. 

Dated:  April  8,. 1993. 
Douglas  D.  Campt, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  continues 
to  read  as  follows: 


PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1120,  to  read  as  follows: 

§  180.1120    Streptomyce*  sp.  strain  K61; 
•xemptJon  from  the  requirement  of  ■ 
tolerance. 

The  biological  pesticide  Streptomyces 
sp.  strain  K61  is  exempted  from  the 
requirement  of  a  tolerance  in  or  on  all 
raw  agricultural  commodities  when 
used  as  a  fungicide  for  the  treatment  of 
seeds,  cuttings,  transplants,  and  plants 
of  agricultural  crops  in  accordance  with 
good  agricultural  practices. 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1612 

Restrictions  on  Lobbying  and  Certain 
Other  Activities 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  amends 
regulations  on  restrictions  on  lobbying 
and  certain  other  activities  to  conform 
with  a  statutory  proviso  in  the  Legal 
Services  Corporation's  ("LSC"  or 
"Corporation")  appropriations  act  for 
the  current  fiscal  year  that  limits  the 
Corporation's  ability  to  implement 
certain  private  funds  provisions. 
EFFECTIVE  DATE:  October  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
Office  of  the  General  Counsel.  (202) 
336-8810. 

SUPPLEMENTARY  INFORMATION:  On  July 
30,  1992,  the  Corporation  published  a 
proposed  rule  to  amend  45  CFR  part 
1612  to  conform  to  a  statutory  limitation 
on  the  rule's  enforcement  contained  in 
LSC's  appropriations  act.  57  FR  33699 
(July  30.  1992).  LSC  received  and 
reviewed  written  public  comments.  In 
addition,  public  hearings  were  held 
variously  by  the  LSC  Board  of  Directors 
("Board")  and  the  LSC  Board's 
Committee  on  Operations  and 
Regulations  ("Committee")  in 
Minneapolis,  Minnesota  (Sept.  24, 
1992).  Washington.  DC  (October  19, 
1992),  Lake  Buena  Vista.  Florida 
(December  7, 1992),  Washington,  DC 
(Jan.  29. 1993)  and  Phoenix,  Arizona 
(Feb.  22, 1993).  The  Board  voted  on 
February  22. 1993.  to  revise  the  rule  to 
conform  to  the  limitation  in  the 


appropriations  act  except  as  it  applies  to 
abortion  activities. 

Background 

On  July  29.  1987.  LSC  pubhshed  at  52 
FR  28434  final  revisions  to  Its  lobbying 
rule.  45  CFR  part  1612.  At  the  same 
time.  LSC  requested  public  comments 
on  part  1612's  private  funds  provisions. 
See  52  FR  28441  (July  29. 1987).  On 
August  27  and  28. 1987.  the  Committee 
and  the  Board  heard  public  comment  at 
their  meetings  in  Seattle.  Washington. 
As  a  result  of  the  Seattle  deliberations, 
the  Board  approved  two  minor  changes 
to  the  rule  but  rejected  arguments  that 
LSC's  regulation  of  private  funds  was 
imauthorized  and  unconstitutional.  The 
two  minor  changes  were  never 
published  as  final.  Nor  are  they 
included  in  this  final  rule.  The  first 
change  merely  clarified  that  the 
'    "regulations"  referenced  in  §  1612.13(c) 
are  regulations  that  apply  to  private 
funds.  The  second  change  was  a 
grandfather  clause  that  has  subsequently 
become  outdated. 

Congress  soon  thereafter  imposed  a 
restriction  on  the  implementation  and 
enforcement  of  the  rule,  in  the  form  of 
a  proviso  in  LSC's  appropriations  act 
which  is  commonly  referred  to  as  the 
Rudman  Amendment.  The  proviso 
prohibited  the  Corporation  from  using 
its  funds  to  implement  or  enforce  those 
private  funds  provisions  in  the  1987 
rule  that  were  not  explicitly  authorized 
by  the  LSC  Act.  42  U.S.C.  2996  et  seq. 
Public  Law  100-202. 101  Stat.  1329 
(1987).  With  some  minor  changes. 
Congress  has  continued  to  include  the 
Rudman  Amendment  in  LSC's 
appropriations  acts.  See  Public  Law 
100-459, 102  Stat.  2226-2227  (1988); 
Public  Law  101-162. 103  Stat.  1036- 
1037  (1989):  Public  Law  102-140. 105 
Stat.  824  (1991).  incorporaUng  Public 
Law  101-515.  104  Stat.  2152  (1990). 

Applicable  Law 

There  is  an  important  distinction 
between  the  LSC  Act  and  LSC's 
appropriations  act.  Section  1010(c)  of 
the  LSC  Act  prohibits  the  use  of  private 
funds  by  LSC  grantees  for  activities 
prohibited  by  the  LSC  Act.  42  U.S.C. 
2996i(c).  The  appropriations  act.  on  the 
other  hand,  does  not  contain  a  private 
funds  provision  and  thus  does  not 
generally  restrict  a  grantee's  private 
funds.  Nevertheless,  part  1612,  which 
implements  the  lobbying  and  certain 
other  political  activity  provisions  of 
both  acts. '  applies  its  private  funds 


'  Part  1612  regulate*  lobbying,  training, 
organizing  and  certain  other  political  activitie*.  In 
the  Supplementary  Information,  "lobbying" 
include*  all  iucb  acUviUei  Included  in  the  rule. 


21404       Federal  Register  /  Vol  58.  No.  75  /  Wednesday,  April  21.  1993  /  Rules  and  Regulations 


provisions  to  all  prohibited  lobbying 
activities,  regardless  of  the  statutory 
source  of  the  restriction.  Thus,  grantees 
are  prohibited  by  the  rule  from  using 
private  funds  for  those  lobbying 
activities  prohibited  by  the 
appropriations  act.  even  when  such 
activities  are  allowed  under  the  LSC 
Act. 

The  Rudman  Amendment  prohibits 
the  Corporation  from  implementing  any 
of  the  rule's  private  funds  prohibitions 
that  apply  to  restrictions  in  LSC's 
appropriations  act  that  are  not  also 
included  in  the  LSC  Act.  Such  activities 
include  self-interest  lobbying,  grassroots 
lobbying  on  behalf  of  an  eligible  chent, 
and  the  dissemination  of  information 
about  certain  public  policies  and 
political  activities  during  training 
programs. 

The  consistent  inclusion  of  the 
Rudman  Amendment  in  LSC's 
appropriations  act  demonstrates  a 
co.ngressional  intent  that  LSC  not  apply 
part  1612's  private  funds  provisions  to 
lobbying  restrictions  in  LSC's 
appropriations  acts  that  go  beyond  the 
lobbying  restrictions  in  the  LSC  Act. 
Therefore,  the  Corporation  is  amending 
part  1612  to  conform  to  the  Rudman 
Amendment. 

Effective  Date 

LSC's  appropriations  act  provides  that 
any  regulations  promulgated  by  the  LSC 
Board  after  October  1,  1990,  shall  not 
become  effective  until  after  October  1, 
1993.  Public  Law  102-395, 106  Stat. 
1875.  incorporating  Public  Law  101- 
515.  104  Stat.  2153  (1990).  Therefore, 
this  rule  will  not  be  effective  until 
October  2,  1993. 

Section  Anal)'sis 

Section  1612.2 

With  one  exception,  §  1612.2  is 
amended  to  incorporate  the  meaning  of 
the  Rudm.an  Amendment  so  that  the 
rule's  private  funds  provisions  apply 
only  to  lobbying  activities  explicitly 
restricted  by  the  LSC  Act.  The  one 
exception  is  for  abortion  activities. 
Thus,  the  rule's  private  funds  provisions 
shall  continue  to  apply  to  abortion 
activities  prohibited  by  LSC's 
appropriations  act  as  well  as  those 
prohibited  by  the  LSC  Act. 

The  LSC  Board  has  long  held  a  policy, 
in  part  required  by  statutory  law,  of 
prohibiting  involvement  by  LSC 
grantees  in  most  abortion  activities.  The 
inclusion  of  the  abortion  exception  in 
this  revised  rule  continues  that  policy. 

Section  1612.3 

At  present.  §  1612.3(b)  does  not  allow 
tha  use  of  LSC  or  private  funds  to  pay 


transportation  costs  for  "lay  advocates" 
to  accompany  a  cUent  to  a  legislative  or 
administrative  proceeding.  In  1987,  the 
LSC  Board  rejected  allowing  payment 
for  lay  advocates  because  it  found  the 
term  to  be  too  vague.  52  FR  28435 
(1987).  However,  comments  submitted 
pursuant  to  the  current  rulemaking 
explained  the  nature  and  role  of  lay 
advocates  and  offered  persuasive  • 
examples  of  situations  where  lay 
advocates  should  accompany  the  clients 
to  proceedings.  Examples  include  the 
need  for  a  mental  health  counselor  or 
supportive  friend  to  accompany  an 
abuse  victim  to  a  hearing  when  the 
client  needs  emotional  support. 
Accordingly,  §  1612.3(b)  is  amended  to 
authorize  the  use  of  private  funds  to  be 
used  for  the  transportation  costs  of  ley 
advocates  to  accompany  eligible  cUents 
to  legislative  or  administrative 
proceedings  when  necessary  and 
appropriate. 

Section  1612.3(e)  is  amended  to  make 
the  rule  internally  consistent  by  adding 
a  cross  reference  to  related  exceptions  in 
§1612.13. 

Section  1612.3(f)  is  amended  to 
clarify  that  the  prohibition  against 
attendance  at  coalition  meetings  applies 
when  the  principal  purpose  of  the 
meeting  is  to  discuss  or  engage  in 
legislative  or  political  activities  that  are 
prohibited  by  the  rule. 

Section  1612.6 

At  present,  §  1612.6(b)  permits  a 
grantee  to  respond  to  requests  for 
information  from  governmental  officials 
and  bodies  as  long  as  the  response  is  to 
a  specific  matter  and  is  made  only  to  the 
requesting  party.  Because  the  LSC  Board 
found  that  limiting  a  response  to  a 
specific  matter  is  based  on  a  standard ' 
too  vague  to  enforce,  the  rule  is  revised 
to  delete  that  limitation. 

In  addition,  comments  pointed  out 
that  the  limit  on  responding  only  to  the 
requesting  official  would  prevent  a 
recipient  from  responding  at  all  in  some 
instances.  Often  governmental  bodies 
require  that  written  representations  be 
provided  in  many  copies  and  be 
distributed  to  other  members.  The  Board 
decided  to  remedy  this  problem  by 
replacing  the  strict  limitation  by  a 
reasonableness  standard.  Thus, 
communications  made  in  response  to 
requesting  officials  or  entities  may  be 
made  to  the  extent  that  the  distribution 
is  reasonable  and  necessary  and  done  in 
a  manner  consistent  with  the  standards 
set  out  io  LSC's  regulation  on  cost 
standards  and  procedures,  45  CFR  part 
1630. 


Section  1612.13 

Section  1612.13(b)  is  revised  to 
conform  the  rule  to  the  Rudman 
Amendment  by  allowing  the  use  of 
private  funds  for  grassroots  lobbying 
when  done  on  behalf  of  an  eligible 
client.  It  also  clarifies  that  the  anti- 
solicitation  provision  applies  when 
solicitation  violates  the  applicable 
professional  code. 

Section  1612. 13(d}  is  also  revised  to 
conform  the  rule  to  the  Rudman 
Amendment.  The  revision  allows  the 
use  of  private  funds  to  make  certain 
communications  that  contain  publicity 
and  propaganda  when  done  on  behalf  of 
an  eligible  client.  It  is  further  revised  to 
clarify  that  articles  as  well  as  references 
to  proposed  or  pending  legislation  are 
included  in  the  types  of 
communications  that  may  be 
disseminated  with  private  funds. 

Section  1612.13(e)  is  added  ic 
conform  to  the  Rudman  Amendment  by 
allowing  the  use  of  private  funds  to 
disseminate  information  about 
particular  public  policies  or  pohtical 
activities  during  training  programs.  This 
amendment  does  not  permit  the 
dissemination  of  information  that 
contains  any  publicity  or  propaganda 
otherwise  prohibited  by  part  1612. 

Section  1612.13(f)  is  added  to 
conform  the  rule  to  the  Rudman 
Amendment  and  to  the  purpose  of 
section  1007(b)(7)  of  the  LSC  Act. 
Section  1007(b)(7)  of  the  LSC  Act 
prohibits  recipients  from  using  funds  to 
initiate  the  formation,  or  act  as  an 
organizer,  of  any  association,  federation, 
or  similar  entity.  42  U.S.C.  2996flb)(7). 
The  legislative  history  of  this  provision 
distinguishes  between  actually  initiating 
and  organizing  groups,  and  encouraging 
poor  people  aggrieved  by  particular 
problems  to  consider  organizing  in 
order  to  foster  joint  solutions  to 
common  problems.  Section  1612.10 
prohibits  recipients  from  encouraging 
poor  people  aggrieved  by  particular 
problems  to  consider  organizing  to 
foster  joint  solutions  to  their  common 
problems.  Therefore,  §  1612.13(f)  is 
added  as  an  exception  to  this 
prohibition  as  it  relates  to  private  funds 
so  that  the  rule  conforms  to  the  Rudman 
Amendment 

List  of  Subjects  in  45  CFR  Part  1612 

Civil  disorders.  Legal  services. 
Lobbying,  Reporting  and  recordkeeping 
requirements. 

For  reasons  set  out  in  the  preamble. 
45  CFR  part  1612  is  amended  as  follows: 
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PART  1612— RESTRICTIONS  ON 
LOBBYING  AND  CERTAIN  OTHER 
ACTIVITIES 

1.  The  authority  citation  for  part  1612 
is  revised  to  read  as  follows: 

Authority:  Legal  Services  Corporation  Act 
of  1974,  as  amended  (42  U.S.C.  2996e(b)(5) 
2996f[a)  (5),  (6)  and  (7),  2996g(e),  2996(j); 
Pub.  L.  102-395.  106  Stat.  1875  (1992). 

2.  Section  1612.2  is  revised  to  read  as 
follows: 

§  1612.2    Legal  assistance  activities. 

Except  as  hereinafter  provided,  the 
provisions  of  this  part  shall  apply  to  all 
legal  assistance  activities  carried  out 
with  funds  made  available  by  the  Legal 
Services  Corporation.  In  addition,  the 
provisions  of  this  part  shall  apply  to 
funds  made  available  by  private  entities 
for  those  restrictions  on  legal  assistance 
activities  that  are  explicitly  set  forth  by 
sections  1007(a)(5).  (b)(6).  (b)(7)  and 
1010(c)  of  the  LSC  Act.  or  for  any 
restriction  on  abortion  activity  currently 
included  in  the  Corporation's 
appropriations  act,  notwithstanding  the 
exceptions  in  §  1612.13. 

3.  Section  1612.3  is  amended  by 
removing  the  period  at  the  end  of 
paragraph  (a)  and  adding  a  semicolon  in 
its  place,  and  by  revising  paragraphs  (b), 
(e)  and  (f)  to  read  as  follows: 

§  1612.3    Legislative  activities  in  generaL 

*         •  ,       •         •         • 

(b)  Pay  for  transportation  to  legislative 
or  administrative  proceedings  of 
persons  other  than  employees,  or  law 
students  directly  engaged  in  the 
activities  permitted  under  this  section 
or  witnesses  entering  appearances  in 
such  proceedings  on  behalf  of  clients  of 
the  recipient,  except  that  this  does  not 
prohibit  transportation  of  the  client  and 
the  client's  family  where  necessary  and 
appropriate;  this  paragraph  does  not 
authorize  payment  of  transportation 
expenses  for  employees  not  actually 
engaged  in  permitted  legislative  or 
administrative  representation,  unless 
they  are  being  trained  in  how  to  handle 
administrative  adjudicatory 
proceedings.  However,  private  funds 
may  be  used  to  pay  transportation  costs 
for  lay  advocates  to  accompany  the 
client(sj  when  necessary  and 
appropriate; 


(e)  Knowingly  assist  others  to  engage 
in  legislative  or  political  activities; 
provided,  however,  that  this  paragraph 
shall  not  be  construed  to  prohibit  the 
administrative  or  legislative 
representation  permitted  by  §  1612.5  or 
§1612.13;  or 

(f)  Attend  meetings  of  coalitions  if  a 
principal  purpose  of  the  meeting  is  to 


discuss  or  engage  in  legislative  or 
political  activities  that  are  prohibited  by 
this  part. 

4.  Section  1612.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1612.6    Permlssibl«  activities  undertaken 
pursuant  to  request  of  public  officials, 
(a)  To  the  extent  compatible  with 
meeting  the  demands  for  client  service 
and  priorities  set  by  the  recipient 
pursuant  to  part  1620  of  this  chapter  or 
to  the  extent  compatible  with  the 
provision  of  support  services  to 
recipients  relating  to  the  delivery  of 
legal  assistance,  an  employee  may 
respond  to  a  request  from  a 
governmental  agency,  elected  official, 
legislative  body,  committee,  or  member 
made  to  the  employee  or  to  a  recipient 
to  testify,  draft,  or  review  legislation,  or 
to  make  representations  to  such  agency, 
official,  body,  committee,  or  member. 
Communications  made  in  response  to 
such  requests  may  be  distributed  to 
other  persons  or  entities  to  the  extent 
that  such  distribution  is  reasonable  and 
necessary  to  fully  comply  with  the 
request  or  for  the  provision  of  legal 
assistance  for  eligible  clients  or  for  the 
accomplishment  of  another  permissible 
or  required  function,  including,  but  not 
limited  to.  requirements  of  the  law  or 
formal  procedures  for  public  comment. 
Such  distribution  must  be  done  in  a 
manner  consistent  with  the  standards  of 
part  1630  of  this  chapter. 

•  •         •         •         • 

5.  Section  1612.13  is  amended  by 
revising  paragraphs  (b)  and  (d)  and 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§1612.13    Private  funds. 

•  •         •         •         • 

(b)  A  recipient  may  use  private  funds, 
to  engage  in  legislative  activities  at  the 
request  of  a  current  eligible  client  of  a 
recipient,  to  the  extent  such  activities 
are  necessary  to  the  provision  of  legal 
advice  and  representation  with  respect 
to  such  client's  legal  rights  and 
responsibilities,  but  no  recipient  shall 
solicit  a  client  in  violation  of 
professional  responsibilities  for  the 
purpose  of  making  such  representation 
possible. 

•  •        •        •        • 

(d)  Private  funds  provided  for  the 
provision  of  legal  assistance  to  eligible 
clients  may  be  used  to  support  the 
preparation,  production,  or 
dissemination  of  any  article,  newsletter, 
or  other  publication  or  written  matter  or 
other  form  of  mass  communication 
which  contains  references  to  or  articles 
about  proposed  or  pending  legislation 
so  long  as  the  publication  does  not 
contain  any  publicity  or  propaganda. 


unless  the  publicity  or  propaganda  is 
necessary  to  the  provision  of  legal 
advice  and  representation  to  an  eligible 
client. 

(e)  A  recipient  may  use  private  funds 
to  disseminate  information  about 
particular  public  policies  or  political 
activities  when  supporting  or 
conducting  training  programs,  to  train 
clients  or  others  about  the  law,  and  to 
engage  in  training  about  how  to  provide 
representation  before  administrative  or 
legislative  bodies.  However,  recipients 
may  not  disseminate  information  that 
contains  any  publicity  or  propaganda 
prohibited  by  this  part. 

(0  Private  funds  may  be  used  for  any 
communication  or  meeting  to  encourage 
poor  people  to  consider  organizing  in 
order  to  foster  joint  solutions  to 
common  problems.  This  provision  does 
not  permit  a  recipient  to  initiate  the 
formation  or  to  act  as  an  organizer  of 
any  association,  federation,  labor  union, 
coalition,  network,  alliance  or  any 
similar  entity. 

Dated:  April  14.  1993. 
Victor  M.  Forttino. 

General  Counsel. 

|FR  Doc.  93-9078  Filed  4-20-93.  8:45  am| 

BILUNC  CODE  7050-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1.  90.  94,  95 

[FCC  93-174] 

Modification  of  Private  Radio 
Application  Signature  Requirement 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


SUMMARY:  The  Commission  has  adopted 
an  Order  amending  its  rules  governing 
signature  requirements  for  license 
applications  in  the  private  radio 
services  to  facilitate  the  implementation 
of  electronic  filing  of  private  radio 
license  applications.  Under  the 
Commission's  existing  rules,  all  license 
applications  must  include  an  original, 
handwritten  signature.  In  October  1992. 
Congress  liberalized  this  requirement  to 
enable  the  Commission  to  accept 
electronically  filed  applications. 
Pursuant  to  the  authority  delegated  by 
Congress,  this  Order  gives  the  Private 
Radio  Bureau  discretion  to  establish 
procedures  that  would  enable 
applicants  to  sign  and  file  private  radio 
applications  by  electronic  means. 
EFFECTIVE  DATE:  April  21    1993. 
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FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Furth,  Private  Radio  Bureau. 
(202) 634-2443. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  procedural  in  nature,  and  is 
therefore  not  subject  to  the  notice  and 
comment  and  effective  date 
requirements  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553. 

Order 

In  the  Matter  of  Amendment  of  the 
Commission's  Rules  to  Modify  Signature 
Requirement  for  License  Applications  in  the 
Private  Radio  Services. 

Adopted:  April  1, 1993. 

Released:  April  15. 1993. 

By  the  Conunission: 

I.  Introduction 

1.  This  Order  amends  our  rules 
governing  signature  requirements  for 
license  applications  in  the  private  radio 
services  to  facilitate  the  implementation 
of  electronic  filing  of  private  radio 
license  applications. 

II.  Background 

2.  Under  our  current  rules,  all  license 
applications  filed  with  the  Commission 
must  include  a  handwritten  signature. 
The  signature  requirement  is  applied  to 
the  private  radio  services  in  §  1.913(a)  of 
our  Rules.  47  CFR  1.913(a).  which 
requires  private  radio  applications  to  be 
"personally"  signed  by  the  applicant.* 
Specific  signature  requirements  are  also 
set  forth  in  parts  90.  94.  and  95  of  our 
rules,  which  apply  to  the  Private  Land 
Mobile  Radio  Services.  Private 
Operational  Fixed  Microwave  Service, 
and  General  Mobile  Radio  Services, 
respectively.^ 

3.  In  October  1992,  Congress  amended 
the  Communications  Act  of  1934  to 
allow  electronic  filing  of  license  and 
construction  permit  applications. 
Telecommunications  Authori^ation  Act 
of  1992.  Public  Law  No.  102-538,  106 
Stat.  3533  (1992).  Section  204. 
Specifically,  sections  30e(b)  and  319(a) 
of  the  Act  were  amended  to  allow 
applications  to  be  signed  "in  any 
manner  or  form,  including  by  electronic 
means,  as  the  Commission  may 
prescribe  by  regulation."  Id.,  sections 
204(b).  (c).  A  conforming  amendment 
was  also  added  to  eliminate  the 
requirement  of  a  "signed"  waiver  under 
section  304  of  the  Act.  Id.,  section 
204(a). 


'  As  used  bereia.  "private  radio  services"  refers 
lo  thoie  services  governed  by  parts  80.  87.  90.  94. 
95.  and  97  of  our  rules.  See  47  CFR  1.901. 

2  See  47  CFR  90.125.  94.29.  and  95.87.  Sections 
9U.'.2S  and  94.29  are  identical  >o  S  1913.  while 
$95  87  is  duplicative  in  »ubstance  of  $  1.913(a). 
PdTts  80.  87.  and  97  of  our  rules  contain  no  specific 
provisions  regarding  signatures. 


III.  Discussion 

4.  Pursuant  to  the  authority  expressly 
delegated  by  Congress,  we  have  decided 
to  modify  the  handwritten  signature 
requirement  as  it  applies  to  applications 
in  the  private  radio  services.  Tliis  will 
be  accomplished  by  several  specific 
amendments  to  our  rules.  First. 

§  1.913(a)  is  amended  by  deleting  the 
word  "personally"  fro.Ti  the  application 
signature  requirement.  Second,  the 
signature  requirement  is  amended  to 
give  the  Private  Radio  Bureau  discretion 
to  establish  filing  procedures  by  public 
notice  that  would  allow  applications  to 
be  "signed"  by  computer-generated 
impulses. 

5.  In  addition,  the  sections  of  parts  90, 
94.  and  95  that  relate  to  the  signature 
requirement  have  been  deleted  and 
replaced  by  cross-references  to  §  1.913 
as  amended.  The  existing  language  in 
these  sections  is  duplicative  and 
unnecessary,  as  §  1.913  is  controlling 
with  respect  to  all  private  radio  services 
in  any  event.  See  47  CFR  1.901. 

6.  Private  radio  applications  comprise 
the  largest  category  of  applications  that 
must  be  processed  by  the  Commission. 
Modification  of  the  handwritten 
signature  requirement  will  allow  us  to 
move  towards  significantly  more 
efficient  processing  of  these 
applications.  Our  ultimate  goal  is  to 
eliminate,  to  the  maximum  extent 
possible,  the  filing  of  paper 
applications.  Electronic  filing  will 
expedite  the  licensing  process  by 
eliminating  the  need  for  manual  entry  of 
application  data  into  the  Commission's 
data  base.  We  also  hope  to  develop  the 
means  to  generate  and  transmit  license 
information  to  licensees  electronically 
with  no  intermediate  paper  documents. 
The  Private  Radio  Bureau  is  now 
conducting  electronic  filing  experiments 
with  the  Industrial  Telecommunications 
Association  and  the  Utilities 
Telecommunications  Council  and  has 
completed  a  pilot  project  with  the 
Associated  Public  Safety- 
Communications  Officers.  Inc.  Based  on 
these  initiatives,  we  hope  to  establish 
electronic  filing  procedures  in  the  near 
future.' 

7.  We  emphasize  that  under  the  rules 
as  amended,  handwritten  signatures 
will  continue  to  be  required  on  all 
private  radio  applications  unless  and 
until  tlie  Private  Radio  Bureau 
establishes  specific  procedures  for 
electronic  filing  of  such  applications. 


^  The  amended  rules  also  give  the  Private  Radio 
Bureau  discretion  to  adopt  procedures  for  filing 
applications  b;  facsimile  Iransmissioo.  Except  in 
extreme  emergencies,  however,  the  Bureau  does  not 
accept  applications  by  fax.  and  there  are  no 
procedures  under  consideration  to  do  so. 


Such  procedures  will  be  implemented 
by  future  I*ublic  Notice  in  the  Federal 
Register,  modified  application  forms, 
and  other  published  procedures. 

rV.  Conclusion 

8.  The  rule  changes  adopted  in  this 
Order  relate  to  matters  of  practice  and 
procedure  only.  Therefore,  they  are 
excepted  from  the  notice  and  comment 
requirement  of  the  Administrative 
Procedure  Act.  5  U.S.C.  553(a).  and  may 
be  put  into  effect  immediately  upon 
publication  in  the  Federal  Register.  5 
U.S.C.  553(d)(3);  47  CFR  1.427(b). 

9.  Accordingly.  It  is  ordered.  That 
§§  1.913.  90.5.  90.125,  94,29.  end  95.87 
of  the  Commission's  Rules  are  amended 
as  set  forth  below. 

10.  It  is  further  ordered,  That  this 
Order  is  effective  upon  publication  in 
the  Federal  Register. 

List  of  Subjects 

47  CFR  Parti 

Radio,  Administrative  practice  and 
procedure. 

47  CFH  Part  90 

Radio.  Administrative  practice  and 
procedure. 

47  CFH  94 

Radio,  Administrative  practice  and 
procedure. 

47  CFR  Part  95 

Radio,  Administrative  practice  and 
procedure. 

Federal  Communicatiocs  Commission. 
Donna  R.  Searcy. 
Secretary. 

Rule  Clianges 

Parts  1,  90.  94.  and  95  of  cliapter  I  of 
title  47  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sections  4,  3C3.  48  SUt.  1066. 
1082.  as  amended;  47  U.S.C.  154,  303; 
Implement.  5  U.S.C.  552,  unless  otherwise 
noted. 

2.  Section  1.913  is  amended  by 
revising  paragraph  (a)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§  1 .91 3    Who  may  sign  applications. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  applications, 
amendments  thereto,  and  related 
statements  of  fact  required  by  the 
Commission  must  be  signed  by  the 
applicant,  if  the  applicant  is  an 
individual;  by  one  of  the  partners,  if  the 
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applicant  is  a  partnership;  by  an  officer, 
director,  or  duly  authorized  employee,  if 
the  applicant  is  a  corporation;  or  by  a 
member  who  is  an  officer,  if  the 
applicant  is  an  unincorporated 
association.  Applications,  amendments, 
and  related  statements  of  fact  filed  on 
behalf  of  eligible  government  entities 
such  as  states  and  territories  of  the 
United  States,  their  political 
subdivisions,  the  District  of  Columbia, 
and  units  of  local  government, 
including  unincorporated 
municipalities,  must  be  signed  by  a  duly 
elected  or  appointed  official  who  is 
authorized  to  do  so  under  the  laws  of 
the  applicable  jurisdiction. 
•        •        •        •        • 

(e)  "Signed."  as  used  in  this  section, 
means  an  original  hand-written 
signature,  except  that  by  public  notice 
in  the  Federal  Register  the  Private 
Radio  Bureau  may  allow  signature  by 
any  s3rmboI  executed  or  adopted  by  the 
apphcant  with  the  Intent  that  such 
symbol  be  a  signature.  Including 
symbols  formed  by  computer-generated 
electronic  impulses. 

PART  9(>-PfllVATE  LAND  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  patt  90 
continues  to  read  as  follows: 

Authority:  Sections  4.  303,  331.  48  Stat. 
1066, 1082.  as  amended;  47  U.S.C.  154. 303. 
and  332.  unless  otherwise  noted. 

2.  Section  90.5(b)  is  revised  to  read  as 
follows: 


§90.5    Other  appHcaUe  rule  pvts. 
*         •         •         •         • 

(b)  Part  1  of  this  chapter  includes 
rules  of  practice  and  procedure  for 
application  signature  requirements, 
adjudicatory  proceedings  including 
hearing  proceedings,  and  rule  making 
proceedings;  procedures  for 
reconsideration  and  review  of  the 
Commission's  actions;  provisions 
concerning  violation  notices  and 
forfeiture  proceedings;  and  the 
environmental  processing  requirements 
that,  if  applicable,  must  be  complied 
with  prior  to  initiating  construction. 
•        •       i  •        •        • 

3.  Section  90.125  is  revised  to  read  as 
follows: 

§90.125    Who  may  sign  appUcationa. 

See  part  1  of  this  chapter.  §  1.913.  for 
practices  and  procedures  governing 
signatures  on  Ucense  applications. 

PART  94-l>RiVATE  OPERATIONAL- 
FIXED  MICROWAVE  SERVICE 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 


Authority:  Sections  4.  303.  4«  Stat.  1066. 
1082.  as  amended;  47  U.S.C  154. 303.  unle,ss 
otherwise  noted. 

2.  Section  94.29  is  revised  to  read  as 
follows: 

§94.29    W)K>  may  aign  applicationa. 

See  part  1  of  this  chapter.  §  1.913.  for 
practices  and  procedures  governing 
signatures  on  license  applications. 

PART  9&-PERS0NAL  RADIO 
SERVICES 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  48  Stat  1066. 
1082.  as  amended;  47  U.S.C.  154.  303. 

2.  Section  95.87  is  revised  to  read  as 
follows: 

§  95.87    Who  may  aign  applicationa. 

See  part  1  of  this  chapter.  8 1.913.  for 
practices  and  procedures  governing 
signatures  on  license  applications. 

[FR  Doc.  93-9237  Filed  4-20-93;  8:45  ami 
BiLUNO  cooc  •ni-et-u 


47CFRPart61 

ICC  Docket  No.  90-132  FCC  93-170] 

Competition  In  the  Interstate 
Interexchange  Marketplace— PetWoo 
for  Declaratory  Ruling 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
declaratory  ruling. 


SUMMARY:  This  Memorandum  Opinion 
and  Order  on  Reconsideration  denies 
AT&T's  petition  for  declaratory  ruling 
asking  the  Commission  to  declare  that 
the  800  and  inbound  services  bundling 
restrictions  adopted  in  the  Report  and 
Order  in  this  proceeding,  ap'ply  to  all 
inlerexchange  carriers.  The  order  finds 
that  the  rationale  used  to  Justify  the  800/ 
inbound  bundling  restrictions  does  not 
extend  to  other  interexchange  carriers. 
As  a  resuh  of  this  decision,  AT&T  will 
remain  the  only  interexchange  carrier 
subject  to  the  bundling  restrictions. 
EFFECTIVE  DATE:  May  21.  1993. 
FOR  FimTHER  INFORMATION  CONTACT: 
Andy  Lachance,  Common  Carrier 
Bureau.  Policy  and  Program  Planning 
Division.  (202)  632-1305. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  CC  Docket  No.  90- 
132.  adopted  on  March  29.  1993.  and 
released  on  April  15. 1993. 
The  complete  text  of  this 
Memorandum  Opinion  and  Order  on 


Reconsideration  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  room  239. 1919  M  Street.  NW.. 
Washington.  DC  20554.  and  also  may  be 
purchased  from  the  Commission's 
contractor.  International  Transcription 
Service,  Inc.,  at  (202)  857-3800.  1919  M 
Street.  NW..  room  246.  Washington.  DC 
20554. 

Synopats  of  Memoraoduni  Opinion  and 
Order  on  Reconsideration 

1.  This  Memorandum  Opinion  and 
Order  on  Reconsideration  treats  AT&T's 
petition  for  declaratory  ruling  as  a 
petition  for  nxuinsideration  of  the 
hiterexchange  Order  and  finds  that  the 
rationale  used  to  justify  the  800  and 
inbound  service  bundling  restrictions  in 
the  Interexchange  Proceeding  does  not 
extend  to  other  interexchange  carriers 
(DCCs). 

2.  On  November  25. 1991.  AT&T  filed 
a  petition  for  declaratory  ruling  asking 
the  Commission  to  declare  that  "that  no 
interexchange  carrier  lawfully  can 
include  Inbound  capabiUties  with  other 
services  or  capabilities  in  "packaged"* 
contract  or  tariff  offerings.  Effectively, 
AT&T's  petition  asks  that  the  800/ 
inbound  service  bundling  restrictions 
adopted  in  the  August  1, 1991.  Report 
and  Order  in  this  proceeding  (56  FR 
55235,  October  25, 1991)  be  applied  to 
all  interexchange  carriers. 

3.  In  the  Report  and  Order,  the 
Commission  found  that  AT&T  still 
retains  a  maii:et  advantage  in  the 
provision  of  800  and  inbound  services. 
Specifically,  the  Commission  found  that 
the  lack  of  800  number  portability 
confers  a  unique  advantage  on  AT&T 
because  of  its  substantial  embedded 
base  of  800  service  subscribers,  h  found, 
further,  that  AT&T  has  the  ability  to 
leverage  its  market  power  in  800  and 
inbound  services  by  bundling  these 
services  with  other  services. 
Accordingly,  the  Commission 
prohibited  AT&T  firom  including  800  or 
inbound  services  in  contract-based 
tariffs  or  Tariff  12  integrated  services 
packages  until  800  numbers  become 
portable.  See  Competition  in  the 
Interstate  Interexchange  Marketplace. 
Report  and  Order.  CC  Docket  No.  90- 
132.  6  FCC  Red  5880  (1991).  56  FR 
55235  (October  25,  1991). 

4.  The  order  rejects  AT&T's  argumeni 
that  the  800  and  inbound  services 
bundling  restrictions  should  apply  to  ail 
carriers  because  the  lack  of  800  number 
portability  affects  customers  of  all 
carriers  equally.  The  order  states  that  it 
was  not  the  Commission's  intent  in 
enacting  800  bundling  restrictions  to 
prohibit  800  bundling  in  all 
circumstances  in  which  there  may  be 
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some  degree  of  leveraging.  Rather  the 
Commission's  goals  were  more  limited: 
to  prohibit  bundling  where  bundling 
can  have  a  signiBcant  negative  impact 
in  the  marketplace. 

5.  The  Order  reaflirms  the  finding  in 
the  Interexchange  Order  that  the 
bundling  restrictions  should  apply  to 
AT&T  alone  because  only  AT&T  can 
fundamentally  and  adversely  affect  the 
competitive  landscape  of  the  business 
services  marketplace.  It  reaches  this 
conclusion  in  light  of  AT&T's  market 
power  in  the  provision  of  800  services, 
including  its  substantial  embedded  base 
of  800  service  subscribers. 

6.  Finally,  the  order  recognizes  that  it 
is  possible  that  individual  800  service 
subscribers  of  AT&T's  competitors  may 
in  particular  cases  be  "captive"  and 
subject  to  some  degree  of  leveraging. 
The  order  finds,  however,  that  these 
isolated  instances  of  leveraging  by 
carriers  who  lack  market  power  in  the 
provision  of  800  services  and  who  have 
small  market  shares  relative  to  AT&T  in 
800  and  other  business  services  are  not 
likely  to  impact  the  overall  structure  of 
the  interexchange  marketplace. 

OrderingClauscs 

7.  Accordingly,  pursuant  to  authority 
contained  in  sections  1,  4,  and  201-205 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154,  201-205; 
section  5(d)  of  the  Administrative 
Procedure  Act,  5  U.S.C.  554;  and  section 
1.2  of  our  Rules,  47  CFR  1.2;  It  is 
Ordered  That  AT&T's  petition  for 
declaratory  ruling  is  denied. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  93-9276  Filed  4-20-93:  8:45  am] 
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47  CFR  Part  64 

[CC  Docket  No.  91-35;  FCC  93-1 38J 

Operator  Services  Access  and  Pay 
Telephone  Compensation 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

SUMMARY:  This  action  denies  petitions 
for  reconsideration,  reaffirming  the 
Commission's  previous  decision  that 
international  blocking  services  must  be 
tariffed  at  the  federal  level,  refusing  to 
extend  the  date  by  which  these  services 
are  to  be  in  place,  and  refusing  to  waive 
rules  allowing  the  local  exchange 
companies  (LECs)  to  file  federal  tariffs 
cross-referencing  state  international 


blocking  tariffs.  The  intended  effect  of 
the  action  is  to  provide  consumers  with 
greater  access  to  the  interexchange 
carrier  (IXC)  of  their  choice  while  not 
exposing  aggregators  to  an  undue  risk  of 
toll  fraud  or  imposing  undue  burdens 
on  the  LECs. 

EFFECTIVE  DATE:  May  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  David,  Tariff  Division, 
Common  Carrier  Bureau.  (202)  632- 
6387. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  on 
Further  Reconsideration  in  CC  Docket 
No.  91-35  (FCC  93-138).  adopted  March 
11.  1993.  and  released  April  9. 1993. 
The  full  text  of  the  item  is  available  for 
ins]}ection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  NW..  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Service,  Inc.,  2100  M 
Street.  NW..  Suite  140,  Washington.  DC, 
20037.  (202)  857-3800. 

Previous  legislative  and 
administrative  actions  relating  to  the 
practices  of  operator  services  providers 
(OSPs)  have  included  a  general 
Commission  rule  making  proceeding, 
CC  Docket  No.  90-313,  federal 
legislation,  and  the  current  proceeding, 
CC  Docket  No.  91-35.  On  March  15. 
1991.  the  Commission  proposed  rules  in 
this  docket  regarding,  among  other 
things,  the  access  and  pay  telephone 
compensation  issues  for  operator 
services.  Policies  and  Rules  Concerning 
Operator  Ser\'ice  Access  and  Pay 
Telephone  Compensation.  CC  Docket 
91-35:  Notice  of  Proposed  Rule  Making, 
56  FR  11136  ^March  15, 1991).  In  the 
first  Report  and  Order.  56  FR  40844. 
August  16. 1991.  we  ordered  all  call 
aggregators  to  unblock  lOXXX  access 
but  refrained  from  requiring  LECs  to 
offer  blocking  and  screening  services 
which  would  help  call  aggregators 
protect  themselves  from  losses  due  to 
fraud.  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making.  56  FR 
40844  (1991).  In  our  Reconsideration 
Order,  however,  we  ordered  LECs  to 
federally  tariff  by  January  10.  1993. 
services  which  would  block 
international  direct-dialed  sequences 
(011-t-  and  10XXX-011+).  Order  on 
Reconsideration.  57  FR  34253  (August 
4. 1992)  (Reconsideration  Order).  We 
also  required  the  LECs  to  offer  OLS  and 
BNS,  which  indicate  to  operator  service 
providers  any  billing  restrictions  on 
lines  to  which  a  caller  may  seek  to  bill 


a  call.  This  item  denies  the  LECs' 
requests  for  the  Commission  to 
reconsider  its  requirement  that  the  LECs 
federally  tariff  international  blocking 
services,  refuses  to  extend  the  time  to 
provide  the  blocking  services,  and 
refuses  to  waive  our  rules  so  that  LECs 
federal  tarifEs  could  cross-reference  state 
tariffs.  The  item  also  asks  for  further 
comment  on  whether  the  Commission 
should  require  LECs  to  provide 
international  blocking  services  to  a 
broader  class  of  customers  and  on 
whether  the  Commission  should  set 
minimum  standards  and  require  federal 
tariffing  for  OLS  and  BNS  services. 
Section  226(g)  of  the  Communications 
Act,  directs  the  Commission  to  require 
such  actions  as  are  necessary  to  ensure 
that  aggregators  are  not  exposed  to 
undue  risk  of  fraud  and  grants  us  ample 
authority  to  impose  this  blocking 
requirement.  All  aggregators  are 
required  to  unblock  lOXXX  and  may 
thereby  be  exposed  to  some  risk  of  toll 
fraud  if  they  are  not  able  to  take 
adequate  measures  to  protect 
themselves. 

The  Commission  has  the  authority  in 
appropriate  instances  to  order  the  LECs 
to  tariff  interstate  or  international 
services.  The  Commission  has  been 
charged  by  Congress  with  the 
responsibility  for  regulating  the  operator 
services  industry  and  the  reduction  of 
toll  fraud  was  an  express  part  of  that 
mandate. 

We  affirm  the  Reconsideration  Order 
requirement  that  the  LECs  provide  a 
discrete  federally  tariffed  service  which 
blocks  all  direct-dialed  international 
calls  (011+  and  10XXX-011+).  Because 
of  the  apparent  interest  of  some  parties, 
we  also  solicit  additional  comment  on 
whether  we  should  require  that  LECs 
make  their  international  call  blocking 
services  available  to  all  customers, 
rather  than  just  aggregators.  Specifically, 
we  request  comment  on  whether  a 
discrete  federally  tariffed  international 
call  blocking  service  is  useful  in  helping 
nonaggregator  business  customers 
prevent  toll  fraud  and  whether  it  should 
also  be  available  to  residential 
customers.  We  recognize  that  imposing 
such  requirement  on  carriers  might 
prove  burdensome.  Accordingly,  we 
seek  comment  on  the  nature  and  extent 
of  such  burdens  or  administrative 
problems  as  well  as  on  the  benefits  to 
consumers  in  terms  of  providing 
protection  against  toll  fraud. 

Accordingly,  It  is  ordered  That, 
pursuant  to  authority  contained  in 
sections  1,  4,  201-205,  218,  220  and  226 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151.  154,  201-205, 
218,  220,  and  226.  that  the  policies  and 
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requirements  set  forth  herein  are 
adopted. 

//  is  further  ordered  That  the  Petitions 
for  Reconsideration  filed  by  Bell 
Atlantic,  Cincinnati  Bell  Telephone. 
GTE  Service  Corporation,  New  York 
Telephone  Company  and  New  England 
Telephone  and  Telegraph  Company, 
Pacific  Telesis,  Southern  New  England 
Telephone  Company  and  Southwestern 
Bell  Telephone  Company,  are  denied. 

It  is  further  ordered  That 
Southwestern  Bell  Telephone's  Request 
for  Waiver  of  §  61 .74  of  the  Rules,  47 
CFR  61.74.  and  Pacific  Bells'  Request  for 
Waiver  of  Sections  61.38,  61.47,  61.49 
(g)  and  (h)  and  61.74(a)  of  the  Rules.  47 
CFR  61.38.  61.47.  61.49  (g)  and  (h)  and 
61.74(a),  are  denied. 

It  is  further  ordered  That  this  Order 
on  Further  Reconsideration  will  be 
effective  thirty  (30)  days  after 
publication  of  a  summary  thereof  in  the 
Federal  Register. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers, 
Telephone. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

jFR  Doc.  93-9274  Filed  4-20-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  681 
[Docket  No.  930480-3080] 

Western  I  Pacific  Crustacean  Rsheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  The  1993  initial  quota  and  final 
quota  for  crustaceans  in  the 
northwestern  Hawaiian  Islands;  request 
for  comments. 


summary:  NMFS  announces  Lhat  the 
initial  quota  and  final  quota  for  lobsters 
taken  in  the  exclusive  economic  zone 
around  the  northwestern  Hawaiian 
Islands  (NWHI)  in  1993  are  set  at  zero 
lobsters.  This  action  is  necessary  to 
inform  tha  public  of  the  quotas  and  to 
solicit  public  comments.  This  measure 
is  intended  to  carry  out  the  objectives  of 
Amendment  7  to  the  Fishery 
Management  Plan  for  the  Crustacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  Since  the  initial  and  final  quotas 
are  zero,  there  will  be  no  fishery  in 
1993. 

DATES:  Effective  July  1,  1993  through 
December  31. 1993,  inclusive. 


Comments  are  invited  until  May  21 
1993. 

ADDRESSES:  Comments  should  be  sent  to 
Dr.  Gary  Matlock,  Acting  Regional 
Director,  Southwest  Region,  NMFS.  501 
West  Ocean  Boulevard.  Suite  4200. 
Long  Beach.  CA  90802-4213.  Copies  of 
Amendment  7  to  the  FMP  and  the 
associated  environmental  assessment 
(EA)  establishing  the  quota  system  for 
the  NWHI  crustaceans  fishery  may  be 
obtained  from  Kitty  Simonds,  Executive 
Director,  Western  Pacific  Fishery 
Management  Council.  1164  Bishop 
Street.  Suite  1405.  Honolulu.  HI  96813. 
FOR  FURTHER  INFORMATION  CONTACT: 
Svein  Fougner.  Southwest  Region. 
hJMFS.  310-980-4034;  Alvin  Z. 
Katekaru.  Southwest  Region,  NMFS. 
808-955-8831;  or  Kitty  Simonds. 
address  above,  808-541-1974. 
SUPPLEMENTARY  INFORMATION:  Tne 
crustaceans  fishery  of  the  NWHI  is 
managed  by  the  Secretary  of  Commerce 
(Secretary)  according  to  the  FMP.  The 
FMP  was  prepared  by  the  Western 
Pacific  Fishery  Management  Council 
(Council)  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  for  the 
foreign  fishery  at  50  CFR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  part  681. 
General  regulations  that  also  pertain  to 
the  U.S.  fishery  are  implemented  at  50 
CFR  part  620. 

Under  authority  of  the  Magnuson  Act. 
the  Secretary  approved  Amendment  7  to 
the  FMP  (57  FR  10437.  March  26. 1992). 
This  amendment  established  a  seasonal 
closure,  a  limited  entry  program,  and  a 
process  (including  a  formula)  to  set  an 
annual  harvest  quota  for  the  lobster 
fishery  in  the  NWHI.  The  first  year  of 
fishing  under  a  quota  was  1992. 

The  quota  would  be  announced  in 
two  separate  steps  if  the  initial  quota 
were  not  zero.  First,  the  Regional 
Director.  Southwest  Region.  NMFS 
(Regional  Director),  shall  use 
information  in  commercial  fishing 
logbooks  from  previous  years,  and  may 
use  the  results  of  research  sampling  and 
other  sources,  to  establish  an  initial 
quota,  which  is  announced  in  the 
Federal  Register  by  the  Assistant 
Administrator  for  Fisheries.  NOAA 
(§  681.31(b)).  The  initial  quota  is 
derived  using  a  formula  in  the  FMP  that 
is  intended  to  reflect  the  status  of  the 
stocks  as  shown  by  actual  fishery  results 
and  research.  When  stocks  are 
abundant,  the  quota  is  high;  when 
stocks  are  reduced,  the  quota  is  low.  In 
years  when  the  initial  quota  is  above 
zero,  the  Regional  Director  uses  the 
catch  and  effort  information  provided 
during  July  (i.e..  the  first  month  of  the 


open  season)  to  determine  any  change 
needed  to  establish  the  final  quota 
(§  681.31(c));  the  final  quota  also  is 
announced  in  the  Federal  Register. 
These  actual  catch  and  effort  data  are 
expected  to  provide  a  reliable  indicator 
of  the  health  of  the  lobster  stocks  in  the 
NWHI. 

Under  §681. 31(b).  the  Regional 
Director  has  used  the  formula  in  the 
FMP  to  determine  that  the  initial  quota 
for  1993  is  zero  lobsters  (spiny  and 
slipper  lobster  combined).  Therefore, 
the  fishery  will  not  open  in  July  as  the 
lobster  stocks  cannot  support  a  fi.shery. 
Consequently,  there  will -be  no  fishery 
data  on  which  to  base  a  modification  of 
the  initial  quota  to  derive  a  different 
final  quota,  and  the  final  quota  is  also 
zero. 

Pursuant  to  §  681.31(c)(5).  the 
Regional  Director  has  determined  that  if 
any  lobster  are  taken  in  1993,  the  quota 
will  be  exceeded.  Therefore,  it  will  be 
unlawful  for  any  person  to  land  lobster, 
or  to  possess  a  lobster  trap  aboard  a 
fishing  vessel,  in  Permit  Area  1  from 
July  1. 1993,4hrough  December  31. 
1993. 

It  is  acknowledged  that  this 
determination  will  pose  economic 
problems  for  some  lobster  fishery  permit 
holders  who  are  entirely  dependent  on 
the  lobster  fishery  and  will  be  unable  to 
fish.  It  is  also  noted  that  the  limited 
entry  program  for  the  NWHI  lobster 
fishery  provides  that  permit  holders 
must  achieve  a  minimum  catch  per  trap 
level  in  at  least  1  of  2  consecutive  years 
to  qualify  for  renewal  of  permit 
eligibility.  With  a  zero  quota,  permit 
holders  who  reft-ained  from  fishing  in 

1992  with  an  expectation  of  fishing  in 

1993  will  be  unable  to  meet  the 
performance  standard  in  1993.  They 
could  thus  lose  their  eligibility  for  a 
permit  in  1994. 

The  Council  will  meet  the  last  week 
of  April  1993  in  Honolulu.  Hawaii,  and 
will  discuss  these  matters  in  detail.  The 
Council  may  consider  a  variety  of 
measures  to  address  economic  concerns 
of  permit  holders,  including  possible 
suspension  of  the  performance 
requirement  for  years  of  low  or  zero 
quotas.  Persons  interested  in  this  matter 
are  urged  to  contact  the  Council  (see 
ADDRESSES)  and  make  their  concerns 
known  so  that  these  can  be  considered 
in  the  Council  discussions. 

The  Southwest  Region.  NMFS,  will 
attempt  to  notify  fishery  participants  of 
any  changes  promptly. 

Classification 

This  action  is  taken  under  the  FMP 
and  50  CFR  part  681  and  complies  with 
E.O.  12291. 
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An  EA  was  prepared  for  the  FMP 
amendment  establishing  the  process  and 
formula  for  setting  the  quota  for  the 
NWHI  crustaceans  fishery.  The  initial 
and  final  quotas  set  by  this  notice  are 
within  the  range  of  alternatives 
considered  in  that  EA.  Therefore,  this 
action  is  categorically  excluded  from  the 


National  Environmental  Policy  Act 
requirement  to  prepare  an 
environmental  assessment  in 
accordance  with  paragraph  6.02c.3.(f)  of 
NOAA  Administrative  Order  216-6. 

List  of  Subjects  in  50  CFR  Part  681 

Fisheries.  Reporting  and 
recordkeeping  requirements. 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  16. 1993. 
Samuel  W.  McKeen. 
Program  Management  Officer,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-9321  Filed  4-20-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMtc  of  the  proposed 
issuance  of  ruies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
oiie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPAHTME^f^  OF  TRANSPORTATION 

Federal  Aviation  Administration 

'  14  CFR  Part  71 

[Airspace  Docket  No.  92-ASW-22] 

Proposed  Revocation  of  Transition 
Area:  Waller,  TX 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTlOfI:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
revoke  the  700  feet  above  ground  level 
(AGL)  transition  area  located  at  Waller, 
TX.  The  cancellation  of  the  very  high 
frequency  omnidirectional  range/ 
distance  measuring  equipment  (VOR/ 
DME)  Runway  (RWY)  17  standard 
instrument  approach  procedure  (SIAP) 
serving  the  Skylake  Airport  has  made 
this  proposal  necessary.  Controlled 
airspace  will  no  longer  be  needed  to 
contain  Instrument  Flight  Rules  (IFR) 
operations  at  this  location.  Concurrent 
with  this  action,  the  status  of  the 
Skylake  Airport  would  be  changed  from 
IFR  operations  to  visual  flight  rules 
(VFR)  operations  only. 

DATES:  Comments  must  be  received  on 
or  before  June  14,  1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  Southwest  Region,  Docket  No. 
92-ASVV-22.  Department  of 
Transportation.  Federal  Aviation 
Administration,  Fort  Worth,  TX  76193- 
0530. 

The  official  docket  may  be  examined 
in  the  office  of  the  Assistant  Chief 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth.  TX,  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  System  Management  Branch, 
Southwest  Region.  Federal  Aviation 
Administration,  4400  Blue  Mound 
Road.  Fort  Worth,  TX. 


FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  E.  DeVane,  System  Management 
Branch,  Department  of  Transportation, 
Federal  Aviation  Administration.  Fort 
Worth.  TX  76193-0530;  telephone:  (817) 
624-5535. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 

Earticipate  in  this  proposed  rulemaking 
y  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit,  with  those 
comments,  a  self-addressed,  stamped, 
postcard  containing  the  following 
statement:  "Comments  to  Airspace 
Docket  No.  92-ASW-22."  The  postcard 
will  date/time  stamped  and  returned  to 
the  commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  System 
Management  Branch,  Air  Traffic 
Division,  at  4400  Blue  Mound  Road. 
Fort  Worth,  TX,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Manager, 
System  Management  Branch, 
Department  of  Transportation,  Federal 
Aviation  Administration,  Fort  Worth, 
TX  76193-0530.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  is  being 
placed  on  a  mailing  list  for  future 


NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2 A  that 
describcKS  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  transition  area  located  at 
Waller,  TX.  The  cancellation  of  the 
VORyDME  RWY  17  SIAP  serving  the 
Skylake  Airport  has  made  this  proposed 
action  necessary.  Controlled  airspace 
will  no  longer  be  needed  to  contain  IFR 
operations  at  this  location.  Concurrent 
with  this  action,  the  status  of  the 
Skylake  Airport  would  be  changed  from 
IFR  operations  to  VFR  operations  only. 
Transition  areas  are  published  in 
section  71.181  of  Order  7400. 7A,  dated 
November  2, 1992,  and  effective 
November  27. 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  transition  area  listed  in  this 
document  would  be  removed 
subsequently  from  the  order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  that  need  frequent  and 
routine  amendments  to  keep  them 
operationally  current.  It,  therefore — (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Transition  areas. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71 -^  AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510;  E.O.  10fl54.  24  FR  9565.  3  CFR.  1959- 
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1963  Comp..  p.  389;  49  U.S.C.  106(g):  14  CFR 
11.69 

S71.1    [Amcrxted] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2. 1992.  and  effective 
November  27,  1992,  is  amended  as 
follows: 


Section  71.181 
Areas 


Designation  of  Transition 


ASW  TX  TA  Waller,  TX  {Removed] 


Issued  in  Fort  Worth,  TX  on  April  9. 1993. 
Larry  L.  Craig, 

Manager.  Air  Traffic  Division,  Southwest 
Region. 
|FR  Doc.  93-9300  Filed  4-20-93:  8:45  am) 

BiUJNO  COOe  4B10-13-M 


DEPARTMENT  OF  THE  TREASURY 

Interruil  Revenue  Service 

26  CFR  Pari  1 

IEE-5-93] 

RIN  1S45-ARSS 

Oefinlllon  of  Compensation  for 
Qualified  Plans 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  under  section  414(s)  which 
concerns  the  definition  of  compensation 
for  qualified  plans,  as  well  as  proposed 
amendments  to  the  nondiscrimination 
requirements  under  section  401(a)(4)  of 
the  Internal  Revenue  Code  of  1986.  The 
regulations  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans. 

DATES:  Written  comments  must  be 
received  by  June  21,  1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for 
Monday,  June  7. 1993,  at  10  a.m.  must 
be  received  by  Friday,  May  21, 1993. 

ADDRESSES:  Please  send  comments, 
requests  to  appear  at  the  public  hearing, 
and  outlines  of  oral  comments  to  be 
presented  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  FrankKn  Station,  Attn: 


CC:CORP:T:R  (EE-5-93),  Room  5228, 

Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Concerning  the  hearing,  Mike  Slaughter, 

Regulations  Unit,  Assistant  Chief 

Counsel  (Corporate),  at  (202)  622-7190 

(not  a  toll-free  number).  Concerning  the 

proposed  regulations,  Marjorie  Hoffman 

at  (202)  622-4606  (not  a  toll-fiw 

number). 

SUPPLEMENTARY  INFORMATtON: 

Background 

On  May  14, 1990,  the  Internal 
Revenue  Service  published  temporary 
regulations  relating  to  the  scope  and 
meaning  of  the  term  "compensation" 
under  sections  414(s)  and  415(c)(3)  of 
the  Internal  Revenue  Code  (Code)  in  the 
Federal  Register  (55  PR  19875).  The 
temporary  regulations  under  section 
414(s)  provided  guidance  concerning 
the  definition  of  compensation  and 
conformed  the  regulations  to  section 
1115  of  the  Tax  Reform  Act  of  1986  and 
section  1011(j)(l)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
The  text  of  those  temporary  regulations 
served  as  the  comment  document  for  a 
notice  of  proposed  rulemaking  also 
published  in  the  Federal  Register  on 
May  14.  1990  (55  FR  19945). 

Written  comments  were  received  fi^m 
the  public  on  the  proposed  regulations. 
In  addition,  on  September  26,  27,  and 
28,  1990,  a  public  hearing  was  held 
concerning  the  regulations.  After 
consideration  of  all  of  the  written 
comments  received  and  the  statements 
made  at  the  public  hearing,  the 
proposed  and  temporary  regulations 
were  adopted,  as  modified,  by  final 
regulations  (T.O.  8361)  published  in  the 
Federal  Register  on  September  19,  1991 
(56  FR  47659).  Final  regulations  were 
also  published  under  section  401(a)(4) 
and  related  provisions  on  September  19, 
1991.  On  August  10,  1992,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (57  FR  35536) 
regulations  proposing  to  extend  the 
effective  date  of  the  final  regulations 
under  section  414(s)  and  related 
regulations,  generally  to  plan  years 
beginning  on  or  after  January  1. 1994. 

Explanation  of  Provisions 

J.  Overview  of  Regulations 

Section  414(s)  provides  rules  for 
defining  compensation  for  purposes  of 
applying  any  provision  that  specifically 
refers  to  section  414(s).  For  example, 
section  414(s)  is  explicitly  referred  to  in 
many  of  the  nondiscrimination 
provisions  applicable  to  pension,  profit- 
sharing,  and  stock  bonus  plans  qualified 
under  section  401(a).  The  amount  of 
plan  benefits  or  contributions. 


expressed  as  a  percentage  of 
compensation  within  the  meaning  of 
section  414(s).  is  generally  one  of  the 
key  factors  in  determining  whether 
these  nondiscrimination  provisions  are 
satisfied. 

In  general,  these  proposed  regulations 
retain  the  structure  of  the  September 
1991  regulations.  The  September  1991 
regulations  implemented  section  414(s) 
by  providing  design-based  safe  harbor 
definitions  of  compensation  and  by 
providing  that  any  other  reasonable 
definition  of  compensation  would 
satisfy  section  414(s)  if  the  definition 
did  not  by  design  favor  highly 
compensated  employees  and  satisfied  a 
nondiscrimination  requirement. 

A  number  of  significant  comments 
have  been  made  by  employers, 
practitioners,  and  other  interested 
parties  since  publication  of  the 
September  1991  regulations  under 
sections  401(a)(4),  414(s).  and  related 
regulations.  After  considering  these 
comments,  the  Treasury  and  the  Service 
published  several  proposals  to  modify 
the  September  1991  regulations  and 
requested  comments  on  the  proposals  in 
order  to  assist  in  the  development  of 
these  proposed  amendments  to  the 
regulations. 

2.  Summar)'  of  Modifications  to 
September  1991  Regulations 

a.  Changes  to  Implement  the  Proposals 
in  Notice  92-31  and  Notice  92-37 

These  proposed  regidations 
incorporate  the  proposals  in  Notice  92- 
31,  1992-29  I.R.B.  6,  and  Notice  92-37. 
1992-36  I.R.B.  16.  to  expand  the 
imputed  compensation  rules  in  the 
September  1991  regulations  in  order  to 
permit  a  defined  benefit  plan  to  credit 
compensation  during  a  leave  of  absence 
or  transfer,  and  to  credit  compensation 
with  a  prior  employer.  In  general,  these 
proposed  regulations  would  modify  the 
September  1991  regulations  to  allow 
defined  benefit  plans  to  credit 
compensation  with  another  employer 
(both  for  the  periods  before  and  after 
employment  with  the  employer 
maintaining  the  plan)  or  during  a  leave 
of  absence,  provided  certain  basic  facts 
and  circumstances  standards  are  met. 
These  standards  are:  (i)  all  similarly- 
situated  employees  must  be  treated  in 
the  same  manner,  (li)  there  must  be  a 
legitimate  business  purpose  for 
crediting  the  compensation,  and  (iii)  the 
crediting  of  the  compensation  must  not 
discriminate  significantly  in  favor  of 
highly  compensated  employees.  The 
proposed  regulations  also  would  revise 
the  rules  for  determining  the  amount  of 
compensation  that  may  be  credited  to  be 
more  flexible  and  to  be  consistent  with 
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the  proposals  in  Notice  92-31  and 
Notice  92-37. 

b.  Exclusions  From  Compensation  Only 
Applicable  to  Highly  Compensated 
Employees 

The  September  1991  regulations 
permit  an  employer  to  modify  any  of  the 
deBnitions  that  automatically  satisfy 
section  414(s)  (safe  harbor  definitions) 
to  exclude  additional  items  or  amounts 
of  compensation  on  a  uniform  and 
consistent  basis  from  the  compensation 
of  highly  compensated  employees.  The 
proposed  regulations  would  modify  that 
rule  to  eliminate  the  requirement  that 
highly  compensated  employees  must  be 
treated  consistently.  Instead,  a  safe 
harbor  definition  would  continue  to 
satisfy  section  414(s)  automatically  even 
if  the  definition  were  to  be  modified  to 
exclude  any  portion  of  the 
compensation  of  some  or  all  of  the 
employer's  highly  compensated 
employees. 

c.  Use  of  Rate-of-Pay  Definition  for 
Purposes  of  Section  414(s) 

The  proposed  regulations  retain  the 
basic  requirements  for  rate-of-pay 
definitions  of  compensation.  However, 
the  proposed  regulations  contain  certain 
modifications  to  make  the  rules  more 
flexible.  The  proposed  regulations 
would  clarify  that  a  definition  of 
compensation  can  include  a 
combination  of  actual  compensation 
and  compensation  determined  using 
each  employee's  rate  of  pay.  The 
proposed  regulations  also  would  permit 
the  use  of  different  dates  within  a 
period  to  determine  employees'  rates  of 
pay  for  the  period. 

d.  Adjustments  to  Compensation 
Necessary  to  Prevent  Double  Proration 
of  Service  and  Compensation 

The  proposed  regulations  would 
modify  the  definition  of  the  term 
"section  414(s)  compensation"  in  the 
regulations  under  section  401(a)(4)  to 
provide  that  compensation  used  to 
determine  an  employee's  benefits  under 
a  plan  will  not  fail  to  be  section  414(s) 
compensation  merely  because  the 
compensation  is  adjusted  to  reflect  the 
equivalent  of  fuHtime  compensation  to 
the  extent  necessary  to  satisfy  the 
requirements  of  29  CFR  2530.204-2(d) 
(regarding  double  proration  of  service 
and  compensation). 

e.  Other  Changes  to  the  Section  4l4(s) 
Regulations 

The  proposed  regulations  would  also 
clarify: 

•  The  scope  of  the  consistency  rule; 

•  That  a  reasonable  definition  can 
exclude  only  a  specified  portion  of  a 


type  of  irregular  or  additional 
compensation;  and 

•  Certain  aspects  of  the 
nondiscrimination  test  for  alternative 
definitions  of  compensation. 

Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending 
issuance  of  final  regulations.  If  future 
regulations  are  more  restrictive,  such 
guidance  will  be  appUed  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  to  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  wTiften  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be 
held  at  10  a.m.  on  Monday.  June  7. 
1993.  in  the  I.R.S.  Auditorium.  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Service.  1111  Constitution  Ave.,  NW., 
Washington,  DC.  Comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
must  be  received  by  May  21, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Roister. 

These  regulations  may  also  be 
discussed  at  the  public  hearing 
concerning  the  January  1993  proposed 
section  401(a)(4)  regulations 
(Nondiscrimination  Requirements  for 
Qualified  Plans,  EE-62-92)  that  were 
published  on  January  12, 1993  (58  FR 
3876).  The  public  hearing  is  scheduled 
for  Friday,  April  23,  1993.  at  10  a.m., 
and  will  continue,  if  necessary,  on 
Monday.  April  26. 1993.  at  10  a.m.  in 
the  I.R.S.  Auditorium.  Seventh  Floor. 


1111  Constitution  Ave..  NW. 
Washington.  DC.  Individuals  who  have 
requested  to  speak  at  that  hearing  do  not 
need  to  submit  a  separate  request,  nor 
do  they  need  to  amend  any  previously 
submitted  outline  of  oral  comments  in 
order  to  speak  on  this  document  at  the 
hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Marjorie 
Hoffman  of  the  Office  of  the  Associate 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations).  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Service  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.401-0 
through  1.419A-2T 

Bonds.  Employee  benefit  plans. 
Income  taxes.  Pensions.  Reporting  and 
recordkeeping  requirements.  Securities. 
Trusts  and  trustees. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  •   •   • 
§  I.414(s}-1  also  issued  under  26  U.S.C.  ' 
414(s).   *   •   *      ' 

Par.  2.  Section  1.401{a)(4)-12,  as 
proposed  on  January  12.  1993  (58  FR 
3920).  is  amended  by  adding  new 
paragraph  (4)  to  the  definition  of  the 
term  "Section  414(s)  compensation  "  to 
read  as  follows: 

§  1 .401  (aK4>-1 2    D«f  inltlont. 

•         •         •         •         • 

Section  41 4(s)  compensation  •   •   • 
(4)  Double  proration  of  service  and 
compensation.  If  a  defined  benefit  plan 
prorates  benefit  accruals  as  permitted 
under  section  411(b)(4)(B)  by  crediting 
less  than  full  years  of  participation,  then 
compensation  for  a  plan  year,  12-month 
period,  or  other  specified  period  that  is 
used  to  determine  the  amount  of  an 
employee's  benefits  under  the  plan  will 
not  fail  to  be  section  414(s) 
compensation  merely  because  the 
amount  of  compensation  for  that  period 
is  adjusted  to  reflect  the  equivalent  of 
full-time  compensation  to  the  extent 
necessary  to  satisfy  the  requirements  of 
29  CFR  2530.204-2(d)  (regarding  double 
proration  of  service  and  compensation). 
This  adjustment  is  disregarded  in 
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determining  wrfaether  the  underiying 
definition  of  compensation  used 
satisfies  the  requirements  of  section 
414(s).  Thus,  for  example,  if  the 
underiying  definition  of  compensation 
is  an  alternative  definition  that  must 
satisfy  the  nondiscrimination 
requirement  of  §  1.414(s)-l{d)(3),  in 
determining  whether  that  requirement  is 
satisfied  with  regard  to  the  underlying 
definition,  the  compensation  included 
for  any  employee  is  determined  without 
any  adjustment  to  reflect  the  equivalent 
of  full-time  compensation  required  by 
29  CFR  2530.204-2(d). 

§1.414(»)-1    (AmwKted] 

Par.  3.  Section  1.414(s)-l,  as 
proposed  on  August  10. 1992  (57  FR 
35542),  is  amended  by: 

(1)  Redesignating  paragraph  (i)  as  (j); 

(2)  Removmg  references  '  [i)"  in 
newly  designated  paragraphs  (iH2)(i) 
and  (j)(3)  and  adding  "(j)"  in  their 
places; 

(3)  Removing  references  "(h)"'  in 
newly  desi^ated  paragraphs  (i)(2)(i), 
(j){2)(ii).  and  {])13)  and  adding  "(i)"  in 
their  places. 

Par.  4.  Section  1.414(s)-l  is  amended 
by: 

(1)  Revising  the  fourth  sentence  of 
paragraph  (a)(3); 

(2)  Removing  reference  "(f)"  in  the 
fifth  sentence  of  paragraph  (a)(3)  and 
adding  "(g)"  in  its  place; 

(3)  Removing  reference  "(g)"  in  the 
sixth  sentence  of  paragraph  {a)(3)  and 
adding  "(h)"  in  its  place; 

(4)  Designating  paragraph  (b)(2)  as 
paragraph  (b)(2)(i); 

(5)  Adding  paragraph  (b)(2)(ii); 

(6)  Removing  rererence  "(fKl)"  in  the 
first  sentence  of  paragraph  (h)(3)  and 
adding  "(gKl)"  in  its  place  and 
removing  reference  "(f)"  in  the  last 
sentence  of  paragraph  (b)(3)  and  adding 
"(g)"  in  its  place; 

(7)  Removing  reference  "402(aK8)"  in 
paragraph  (c)(4)(i)  and  adding 
"402(e)(3)"  in  its  place; 

(8)  Revising  paragraphs  (c)(5), 
(d)(2)(i),  (d)(2)ai),  (d)(3){ii).  and 
(dK3)(iii): 

(9)  Adding  paragraph  (d)(3){vi); 

(10)  Revismg  paragraph  (e); 

(11)  Redesignating  paragraphs  (fl,  (g), 
and  (h)  as  (g),  (h),  and  (i)  respectively; 

(12)  Adding  new  paragraph  (f); 

(13)  Removing  reference  "paragraph 
(c)(3),  (d).  or  (e)"  in  the  first  sentence  of 
newly  designated  paragraph  (gMl)(i)  and 
adding  "paragraph  (cM3).  (d),  (e).  or  (f)" 
in  its  place. 

(14)  Removing  reference  "(e)(4)(ii)"'  in 
the  second  sentence  of  newly 
designated  paragraph  (g)(l)(i)  and 
adding  "(d)(3)(vi)"  in  its  place. 

(15)  Revising  newly  designated 
paragraph  (b); 


(16)  The  revisions  and  additions  read 
as  follow; 

S 1 .41 4(s)-1    Definition  of  compensatkwi. 

(a)  •  *  * 

(3)  Overview.  •  •  •  Paragraphs  (e) 
and  (f)  of  this  section  provide  special 
rules  permitting  the  use  of  rate  of 
compensation,  or  prior-employer 
compensation  or  imputed 
compensation,  rather  than  actual 
compensation,  under  a  definition  of 
compensation  that  satisfies  section 
414(s).   •   *   * 

(b)  *   '  • 

(2)  Consistency  rule — (i)  General 
rule.  •  •  * 

(ii)  Scope  of  consistency  rule. 
Compensation  will  not  fail  to  be  defined 
consistently  for  a  group  of  employees 
merely  because  some  employees  do  not 
receive  one  or  more  of  the  types  of 
compensation  included  in  the 
definition.  For  example,  a  definition  of 
compensation  that  includes  salary, 
regular  or  scheduled  pay.  overtime,  and 
specified  types  of  bonuses  will  not  fail 
to  define  compensation  consistently 
merely  because  only  salaried  employees 
receive  salary  and  these  specified  types 
of  bcnuses  and  only  hourly  employees 
receive  regular  or  scheduled  pay  and 
overtime. 
•        •        •        •        • 

(c)  •   •   • 

(5)  Exclusions  applicable  solely  to 
highly  compensated  employees.  Any 
definition  of  compensation  that  satisfies 
paragraph  (c)(2)  or  (c)(3)  of  this  section, 
with  or  without  the  modification 
permitted  by  paragraph  (c)(4)  of  this 
section,  may  be  modified  to  exclude  any 
portion  of  the  compensation  of  some  or 
all  of  the  employer's  highly 
compensated  employees  (including,  for 
example,  any  one  or  more  of  the  types 
of  elective  contributions  or  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section). 

(d)  •   •  • 

(2)  Reasonable  definition  of 
compensation — (i)  General  rule.  An 
alternative  definition  of  compensation 
under  this  paragraph  (d)  is  reasonable 
under  section  414(s)  if  it  is  a  definition 
of  compensation  provided  in  paragraph 
(c)  of  this  section,  modified  to  excludLe 
all  or  any  portion  of  one  or  more  of  the 
types  of  compensation  described  in 
paragraph  (d)(2)(ii)  of  this  section.  See 
paragraph  (e)  of  this  section,  however, 
for  special  rules  that  permit  definitions 
of  compensation  based  on  employees' 
rates  of  compensation  and  paragraph  (f) 
of  this  section  for  special  rules  that 
permit  definitions  of  compensation  that 
include  prior-employer  compensation  or 
imputed  compensation. 


(ii)  Items  that  may  be  excluded.  A 
reasonable  definition  of  compensation  is 
permitted  to  exclude,  on  a  consistent 
basis,  all  or  any  portion  of  irregular  or 
additional  compensation,  including  (but 
not  limited  to)  one  or  more  of  the 
following:  any  type  of  additional 
compensation  for  employees  working 
outside  their  regularly  scheduled  tour  of 
duty  (such  as  overtime  pay,  premiums 
for  shift  differential,  and  call-in 
premiums),  bonuses,  or  any  one  or  more 
of  the  types  of  compensation  excluded 
under  the  safe  harbor  alternative 
definition  in  paragraph  (c)(3)  of  this 
section.  Whether  a  type  of 
compensation  is  irregular  or  additional 
is  determined  based  on  all  the  rblevant 
facts  and  circumstances.  A  reasonable 
definition  is  also  permitted  to  include, 
on  a  consistent  baisis,  all  or  any  portion 
of  the  types  of  elective  contributions  or 
deferred  compensation  described  in 
paragraph  (c)(4)  of  this  section  and. 
thus,  need  not  include  all  those  types  of 
elective  contributions  or  deferred 
compensation  as  otherwise  required 
under  paragraph  (c)(4)  of  this  section. 
*        •        •        *        * 

(3)   •    *    • 

(ii)  Total  compensation — (A)  General 
rule.  For  purposes  of  this  paragraph 
(d)(3),  total  compensation  must  be 
determined  using  a  definition  of 
compensation  provided  in  paragraph 
(c)(2)  of  this  section,  eitlier  with  or 
without  the  modification  permitted  by 
paragraph  (c)(4)  of  this  section.  Thus, 
total  compensation  does  not  include 
prior-employer  compensation  or 
imputed  compensation  described  in 
paragraph  (f)(1)  of  this  section 
(including  imputed  compensation  for  a 
period  during  which  an  employee 
performs  services  for  another  employer). 
Total  compensation  taken  into  account 
for  each  employee  (including,  if  added, 
the  elective  contributions  and  deferred 
compensation  described  in  paragraph 
(c)(4)  of  this  section)  may  not  exceed  the 
annual  compensation  limit  of  section 
401(a)(17). 

(B)  Alternative  definitions  with 
exclusions  applicable  solely  to  highly 
compensated  employees.  If  an 
alternative  definition  of  compensation 
contains  a  provision  that  excludes 
amounts  fi-om  compensation  and,  as 
described  in  paragraph  (c)(5)  of  this 
section,  the  provision  only  applies  in 
defining  the  co.mpensation  of  some 
highly  compensated  employees,  then, 
for  purposes  of  this  paragraph  (d)(3),  the 
total  compensation  of  any  highly 
compensated  employee  subject  to  the 
provision  must  be  reduced  by  any 
amount  excluded  from  the  employee's 
compensation  as  a  result  of  the 
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provision.  However,  if  the  provision 
applies  consistently  in  defining  the 
compensation  of  all  highly  compensated 
employees,  this  adjustment  to  total 
compensation  is  not  required. 

(iii)  Employees  taken  into  account — 
(A)  General  rule.  In  applying  the 
requirement  of  this  paragraph  (d)(3),  the 
employees  taken  into  account  are  the 
same  employees  taken  into  account  in 
satisfying  the  requirements  of  the 
applicable  provision  for  the 
determination  period.  For  example,  in 
determining  whether  a  plan  satisfies 
section  401(a)(4),  an  ahemative 
definition  must  satisfy  this  paragraph 
(d)(3)  taking  into  account  ell  employees 
who  benefit  under  the  plan  for  the  plan 
year  (within  the  meaning  of  §  1.410(b)- 
3(a)).  If  6U1  employer  is  using  the  same 
alternative  definition  of  compensation 
to  determine  whether  more  tlian  one 
separate  plan  satisfies  section  401(a)(4), 
the  employer  is  permitted  to  take  into 
account  all  the  employees  who  benefit 
under  all  of  those  plans  for  the  plan  year 
in  determining  whether  the  alternative 
definition  of  compensation  being  used 
satisfies  this  paragraph  (d)(3). 
*        •        *        •        • 

(vi)  Special  rules  for  definitions  of 
compensation  based  on  rate  of 
compensation  or  that  include  prior- 
employer  or  imputed  compensation.  If 
an  alternative  definition  uses  rate  of 
compensation  or  includes  prior- 
employer  compensation  or  imputed 
compensation,  the  amount  of  each 
employee's  compensation  for  a 
determination  period  that  is  taken  into 
account  in  determining  the  average 
percentages  in  the  nondiscrimination 
requirement  must  not  exceed  the 
employee's  total  compensation  for  that 
period,  determined  Under  paragraph 
(d)(2)(ii)  of  this  section.  In  this  case, 
total  compensation  must  include  all  the 
types  of  elective  contributions  and 
deferred  compensation  described  in 
paragraph  (c)(4)  of  this  section.  The 
limit  in  the  amount  of  compensation 
taken  into  account  in  determining  the 
average  percentages  described  in  this 
paragraph  (d)(3)(vi)  applies  even  if  the 
amount  of  compensation  actually 
credited  to  the  employee  for  the 
determination  period  under  the 
definition  and.  thus,  used  as 
compenslaition  within  the  meaning  of 
section  414(s),  exceeds  the  employee's 
total  compensation  for  the  period. 
However,  if  the  employee's  total 
compensation  for  the  determination 
period  is  zero,  the  employee  is 
disregarded  in  determining  whether  the 
nondiscrimination  requirement  of 
paragraph  (d)(3)  of  this  section  is 
satisfied  for  that  determination  period. 


For  example,  an  employee  who  does  not 
receive  any  actual  compensation  during 
a  determination  period  because  the 
employee  is  on  unpaid  leave  of  absence 
for  the  entire  period,  but  who  is  credited 
with  imputed  compensation  described 
in  paragraph  (0(1)  of  this  section,  is 
disregarded  in  determining  whether  the 
nondiscrimination  requirement  of 
paragraph  (d)(3)  of  this  section  is 
satisfied  for  that  determination  period. 

(e)  Rate  of  compensation — (1)  General 
rule.  A  definition  of  compensation 
satisfies  section  414(s)  as  a  reasonable 
definition  of  compensation  even  though 
it  defines  the  amount  of  each 
employee's  basic  or  regular 
compensation  using  the  employee's 
basic  or  regular  rate  of  compensation 
rather  than  using  the  employee's  actual 
basic  or  regular  compensation  from  the 
employer  if  the  definition  satisfies  the 
requirements  specified  in  paragraph 
(e)(3)  of  this  section  and  otherwise 
satisfies  the  requirements  of  paragraph 
(d)  of  this  section,  including  the 
nondiscrimination  test  in  paragraph 
(d)(3)  of  this  section.  For  this  purpose, 
the  employee's  rate  of  compensation 
must  be  determined  using  an  hourly  pay 
scale,  weekly  salary,  or  similar  unit  of 
basic  or  regular  compensation 
applicable  to  the  employee.  A  definition 
will  not  fail  to  satisfy  the  requirements 
of  this  paragraph  (e)  merely  because  it 
defines  compensation  as  including  each 
employee's  basic  or  regular 
compensation,  the  amount  of  which  is 
determined  using  each  employee's  basic 
or  regular  rate  of  compensation,  plus 
actual  amounts  of  irregular  or  additional 
compensation,  such  as  overtime  or 
bonuses.  In  addition,  a  definition  of 
compensation  will  not  fail  to  satisfy 
section  414(s)  merely  because  it  defines 
compensation  for  each  employee  as  the 
greater  of  the  employee's  actual 
compensation,  the  amount  of  which  is 
determined  using  a  definition  that 
would  otherwise  satisfy  paragraph  (c)  or 
(d)(2)  of  this  section:  or  the  employee's 
basic  or  regular  compensation,  the 
amount  of  which  is  determined  using 
the  employee's  basic  or  regular  rate  of 
compensation. 

(2)  Not  applicable  to  certain 
contributions.  This  paragraph  (e)  does 
not  apply  to  a  definition  of 
compensation  used  in  determining 
whether  elective  deferrals  (as  defined  in 
section  402(g)(3)),  matching 
contributions  (as  defined  in  section 
401(m)(4)),  or  employee  contributions 
subject  to  section  401(m)  satisfy  any 
applicable  provision.  Thus,  for  example, 
a  definition  of  compensation  that 
defines  compensation  based  on  each 
employee's  basic  or  regular  rate  of 
compensation  may  not  be  used  to 


measure  compensation  for  purposes  of 
determining  if  a  qualified  cash  or 
deferred  arrangement  satisfies  the  actual 
deferral  percentage  test  in  section 
401(k)(3j. 

(3)  Requirements  for  definitions  of 
compensation  based  on  rate  of 
compensation — (i)  Benefit 
determination.  The  definition  of 
compensation  must  actually  be  used  to 
calculate  the  benefits,  contributions,  or 
other  amounts,  that  are  subject  to  the 
applicable  provision.  For  example,  a 
definition  of  compensation  that  defines 
compensation  based  on  each  employee's 
basic  or  regular  rate  of  compensation 
may  not  be  used  to  determine  whether 
a  plan  satisfies  section  401(a)!4)  unless 
the  benefits,  contributions,  or  other 
amounts  for  each  employee  in  the  plan 
are  determined  using  that  definition  of 
compensation. 

(iij  Period  for  determining 
compensation.  The  amount  of  each 
employee's  basic  or  regular 
compensation  for  the  determination 
period  must  be  determined  using  the 
employee's  basic  or  regular  rate  of 
compensation  as  of  a  designated  date  in 
the  determination  period.  For  example, 
if  the  determination  period  is  a  calendar 
year,  this  requirement  would  be 
satisfied  if  the  amount  of  each 
employee's  basic  or  regular 
compensation  for  the  calendar  year  is 
determined  using  the  employee's  basic 
or  regular  rate  of  compensation  as  of 
January  1  of  the  calendar  year. 
Alternatively,  the  amount  of  each 
employee's  basic  or  regular 
compensation  for  a  determination 
period  can  be  the  sum  of  the  amounts 
separately  determined  for  shorter 
specified  periods  (e.g.,  weeks  or 
months)  within  the  determination 
period  provided  the  amount  of  each 
employee's  basic  or  regular 
compensation  for  each  specified  period 
is  determined  using  the  em.ployee's 
basic  or  regular  rate  of  compensation  as 
of  a  designated  date  within  the  specified 
period. 

(iii)  Dates  for  determining  rate  of 
compensation.  One  or  more  dates  may 
be  used  to  determine  employees'  rates  of 
compensation  for  a  determination 
period  or  specified  period  provided 
that,  if  the  same  date  is  not  used  for  ell 
employees,  the  dates  selected  are 
designed  to  determine  the  rates  of 
compensation  for  that  period  on  a 
consistent  basis  for  all  employees  taken 
into  account  for  the  determination 
period.  For  example,  if  annual 
compensation  increases  are  provided  to 
different  groups  of  employees  on 
different  dates  during  the  year,  it  would 
be  consistent  to  choose  a  different  date 
for  each  group  in  order  to  include  the 


21416  Federal  Register  /  Vol.  58,  No.  75  /  Wednesday.  April  21,  1993  /  Proposed  Rules 


annual  increase  in  the  employees'  rates 
of  compensation  for  the  determination 
period.  In  addition,  the  date  or  dates 
selected,  by  themselves,  must  not  cause 
the  portion  of  total  compensation 
included  to  vary  significantly  among 
employees. 

(iv)  Periods  without  compensation  or 
with  reduced  compensation.  An 
employee's  compensation  may  generally 
only  be  determined  using  the 
employee's  rate  of  compensation  for 
employment  periods  during  which  the 
employer  actually  compensates  the 
employee.  However,  if  an  employee 
terminates  employment  or  otherwise 
stops  performing  services  (such  as  for  a 
leave  of  absence,  lay  off  or  similar 
event)  either  without  compensation  or 
with  reduced  compensation  during  a 
determination  period,  the  employer  may 
continue  to  credit  the  employee  with 
compensation  based  on  the  employee's 
rate  of  compensation  for  a  period  of  up 
to  31  days  after  the  event,  but  not 
beyond  the  end  of  the  determination 
period.  Paragraph  (f)  of  this  section 
contains  special  rules  for  crediting 
imputed  compensation  for  periods 
extending  beyond  31  days  during  which 
an  employee  is  not  compensated  or  an 
employee's  compensation  is  reduced. 
See  also  the  definition  of  the  term 
"section  414(s)  compensation"  in 
§  1.401(a)(4)-12  that,  for  purposes  of 
satisfying  section  401(a)(4),  permits 
adjustments  to  compensation  to  reflect 
the  equivalent  of  full-time 
compensation  to  the  extent  necessary  to 
satisfy  the  requirements  of  29  CFR 
2530.204-2(d)  (regarding  double 
proration  of  service  and  compensation), 
(f)  Prior-employer  compensation  and 
imputed  compensation — (1)  General 
rule.  Solely  for  purposes  of  determining 
whether  a  defined  benefit  plan,  as 
defined  in  §  1.410(b)-9,  satisfies  section 
401(a)(4)  or  410(b),  an  alternative 
definition  that  includes  prior-employer 
compensation  or  imputed  compensation 
satisfies  section  414(s)  as  a  reasonable 
alternative  definition  if  the  definition 
satisfies  the  requirements  specified  in 
paragraphs  (f)  (2)  and  (3)  of  this  section. 
For  this  purpose,  prior-employer 
compensation  is  compensation  from  an 
employer  other  than  the  employer 
(determined  at  the  time  that  the 
compensation  is  paid)  maintaining  the 
plan  that  is  credited  for  periods  prior  to 
the  employee's  employment  with  the 
employer  maintaining  the  plan  and 
during  which  the  employee  performed 
services  for  the  other  employer.  For  this 
purpose,  imputed  compensation  is 
compensation  credited  for  periods  after 
an  employee  has  commenced  or 
recommenced  participation  in  a  plan 
while  the  employee  is  not  compensated 


by  the  employer  maintaining  the  plan  or 
is  compensated  at  a  reduced  rate  by  that 
employer  because  the  employee  is  not 
performing  services  as  an  employee  for 
the  employer  (including  a  period  in 
which  the  employee  performs  services 
for  another  employer,  e.g.,  a  joint 
venture)  or  because  the  employee  has  a 
reduced  work  schedule. 

(2)  Requirements  for  definitions  of 
compensation  crediting  prior-employer 
compensation  or  imputed 
compensation — (i)  General  requirement. 
The  definition  must  otherwise  oe 
described  in  paragraph  (c)  of  this 
section  or  must  otherwise  satisfy  the 
requirements  of  paragraph  (d)  or  (e)  of 
this  section  for  alternative  definitions  of 
compensation,  including  the 
nondiscrimination  requirement  in 
paragraph  (d)(3)  of  this  section. 
[ii)  Benefit  determination.  A 
definition  of  compensation  that  credits 
prior-employer  compensation  or 
imputed  compensation  must  actually  be 
used  to  calculate  the  benefits  under  the 
plan.  For  example,  the  definition  may 
not  be  used  to  determine  whether  a 
defined  benefit  plan  satisfies  section 
401(a)(4)  unless  the  benefits  for  each 
employee  in  the  plan  are  determined 
using  that  definition  of  compensation. 

(iii)  Provision  applied  to  all  similarly- 
situated  ew.ployees.  A  provision  in  a 
plan's  definition  of  compensation 
crediting  prior-employer  compensation 
or  imputed  compensation  must  apply 
on  the  same  terms  to  all  similarly- 
situated  employees  in  the  plan.  The 
criteria  for  determining  whether 
employees  are  similarly  situated  for  this 
purpose  are  the  same  as  the  criteria  for 
determining  whether  a  plan  provision 
crediting  pre-participation  or  imputed 
service  satisfies  the  requirements  of 
§1.401(a)(4)-ll(d)(3)(iii)(A). 

(iv)  Legitimate  business  purpose. 
There  must  be  a  legitimate  business 
purpose,  based  on  all  of  the  relevant 
facts  and  circumstances,  for  crediting 
prior-employer  conjpensation  or 
imputed  compensation  to  an  employee 
for  the  period  being  credited.  The 
standard  for  determining  whether 
crediting  prior-employer  compensation 
or  imputed  compensation  satisfies  this 
requirement  is  the  same  as  the  standard 
for  determining  whether  crediting 
preparticipation  or  imputed  service 
under  a  plan  satisfies  the  requirements 
of§1.401(a)(4)-ll(d)(3)(iii)(B)and 
whether  crediting  imputed  service 
satisfies  the  additional  requirements  of 
§1.401(a)(4)-ll(d)(3)(iv)(A).  However,  if 
the  legitimate  business  reason  for 
crediting  imputed  compensation  relates 
to  the  services  the  employee  is 
performing  for  another  employer  and 
the  reason  satisfies  the  standard  in 


§1.401(a){4)-n(d)(3)(iii)(B),  the 
additional  requirements  of  §  1.401(a)(4>- 
ll(d)(3)(iv)(A)  are  deemed  to  be 
satisfied.  For  example,  if  an  employee 
becomes  employed  by  another  employer 
as  a  result  of  a  merger,  acquisition  or 
similar  transaction  with  the  other 
employer  and  imputed  compensation  is 
credited  to  the  employee  while  the 
employee  is  performing  services  for  the 
other  employer,  the  crediting  of 
imputed  compensation  to  the  employee 
satisfies  the  standard  in  §  1.401(a)(4}- 
ll(d)(3)(iii)(B).  Thus,  under  that 
example,  crediting  the  imputed 
compensation  to  the  employee  is 
deemed  to  satisfy  the  additional 
requirements  of  §  1.401(a)(4}- 
ll(d)(3)(iv)(A),  even  if  the  employee  is 
not  performing  those  services  under  an 
arrangement  that  provides  an  ongoing 
business  benefit  to  the  employer 
maintaining  the  plan. 

(v)  No  significant  discrimination. 
Based  on  all  of  the  relevant  facts  and 
circumstances,  crediting  prior-employer 
compensation  or  imputed  compensation 
must  not  by  design  or  in  operation 
discriminate  significantly  in  favor  of 
highly  compensated  employees.  The 
standard  for  determining  whether 
crediting  prior-employer  compensation 
or  imputed  compensation  satisfies  this 
requirement  is  the  same  as  the  standard 
for  determining  whether  crediting  pre- 
participation or  imputed  service 
satisfies  the  requirement  in 
§  1.401(a)(4)-ll(d)(3)(iii)(C)  and 
whether  crediting  imputed  service 
satisfies  the  additional  requirement  of 
§1.401(a)(4)-ll(d)(3)(iv){B). 

(3)  Reasonable  method — (i)  General 
rule.  Any  reasonable  method  may  be 
used  to  determine  the  amount  of  prior- 
employer  compensation  or  imputed 
compensation  provided  that  the 
requirements  of  paragraph  (e)(3)  (ii)  or 
(iii)  axe  satisfied,  whichever  is 
applicable. 

(ii)  Requirements  for  prior-employer 
compensation.  Prior-employer 
compensation  credited  to  an  employee 
for  a  period  that  an  employee  is 
performing  services  for  another 
employer  must  be  compensation  for  the 
employee  from  the  other  employer  (or 
be  based  on  the  employee's  basic  or 
regular  rate  of  compensation  from  the 
other  employer)  for  that  period.  In 
addition,  prior  employer  compensation 
credited  to  an  employee  must  not 
exceed  the  amount  of  compensation 
from  the  other  employer  that  would 
have  been  included  under  the  definition 
of  compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan.  Reasonable 
assumptions  may  be  made  in 
determining  the  amount  of 
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compensation  received  from  another 
employer  for  a  period  that  would  have 
been  included  under  the  definition  of 
compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plan. 

(iiij  Requirements  for  imputed 
compensation — (A)  General  rule.  The 
amount  of  imputed  compensation 
credited  to  an  employee  during  any 
period,  when  combined  with  the 
amount  of  any  actual  compensation 
being  included,  must  not  exceed  an 
amount  that,  based  on  all  of  the  relevant 
facts  and  circumstances,  is  reasonably 
representative  of  the  amount  of 
compensation  that  llie  employee  would 
have  received  and  that  would  have  been 
included  under  the  definition  of 
compensation  in  effect  for  the  period  if 
the  employee  had  continued  to  perfonn 
services  for  the  employer  during  that 
period  at  the  same  level  as  the  employee 
was  performing  before  the  employee 
stopped  performing  services  or  changed 
to  a  reduced  work  schedule.  The 
relevant  facts  and  circumstances 
include  the  compensation  that  the 
employee  was  receiving  immediately 
before  the  employee  stopped  performing 
services  or  changed  to  a  reduced  work 
schedule,  and,  if  applicable,  the  rate  of 
compensation  in  effect  while  the 
employee  is  not  performing  services  or 
has  a  reduced  work  schedule  that  is 
applicable  to  the  employee's  specific  job 
grade  immediately  before  the  change 
occurred. 

(B)  Imputed  compensation  from 
another  employer.  Imputed 
compensation  credited  for  a  period  that 
an  employee  is  performing  services  for 
another  employer  is  deemed  to  satisfy 
paragraph  (f){3)(iii)(A)  of  this  section  if 
the  amount  of  compensation  credited 
satisfies  the  requirements  of  paragraph 
(f)(3){ii)  of  this  section  for  prior- 
employer  compensation.  Thus,  for 
example,  the  amount  of  imputed 
compensation  credited  to  an  employee 
for  a  period  that  the  employee  is 
performing  services  for  another 
employer  is  deemed  to  satisfy  paragraph 
(f)(3)(iii)(A)  of  this  section  if  the  amount 
credited  is  compensation  for  the 
employee  from  the  other  employer  (or  is 
based  on  the  employee's  basic  or  regular 
rate  of  compensation  from  the  other 
employer)  for  that  period,  and  tlie 
amount  credited  does  not  exceed  the 
compensation  from  the  other  employer 
that  would  be  included  for  the 
employee. under  the  definition  of 
compensation  in  effect  for  that  period 
for  compensation  from  the  employer 
maintaining  the  plem. 

(4)  Special  nondiscrimination  rule  for 
safe  harbor  definitions.  If  a  definition  of 
compensation  crediting  prior-employer 


or  imputed  compensation  is  otherwise 
described  in  paragraph  (c)  of  this 
section,  and  the  prior-employer 
compensation  or  imputed  compensation 
credited  satisfies  the  requirements  of 
paragraphs  (f)  (1).  (2),  and  (3)  of  this 
section,  then  the  definition  is  deemed  to 
satisfy  paragraph  (d)  of  this  section  (i.e., 
it  is  deemed  to  be  nondiscriminatory). 

(h)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
section: 

(1)  Applicable  provision.  "Applicable 
provision"  means  a  provision  that 
specifically  refers  to  section  414(s)  or 
this  section. 

(2)  Determination  period. 
"Determination  period"  means  a  period 
during  which  the  amount  of 
compensation  is  measured  for  use  in 
determining  whether  the  requirements 
of  an  applicable  provision  are  satisfied. 
If  no  period  is  provided  under  the 
applicable  provision  for  measuring 
compensation,  the  determination  period 
is  the  period  for  which  the  applicable 
provision  must  be  satisfied.  The 
applicable  provision  may  provide 
additional  rules  concerning  the 
determination  period  to  be  used  for 
satisfying  the  nondiscrimination 
requirement  in  paragraph  (d)  of  this 
section. 

(3)  Employee.  "Employee"  means 
employee  within  the  meaning  of 
§1.410(b)-9. 

(4)  Highly  compensated  employee. 
"Highly  compensated  employee"  means 
highly  compensated  employee  within 
the  meaning  of  §  1.410(b}-9. 

(5)  Nonhighly  compensated  employee. 
"Nonhighly  compensated  employee" 
means  nonhighly  compensated 
employee  within  the  meaning  of 
§1.410(b)-9. 

(6)  Self-employed  individual.  "Self- 
employed  individual"  means  self- 
employed  individual  within  the 
meaning  of  section  401(c)(1). 

Michael  P.  DoUn, 
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Minimum  Coverage  Requirements 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  under  section  410(b),  which 
provides  minimum  coverage 
requirements,  as  well  as  proposed 
amendments  to  the  nondiscrimination 
requirements  under  section  401(a)(4)  of 
the  IiUemal  Revenue  Code  of  1986.  "The 
regulations  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  The  regulations  provide 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax -qualified  retirement 
plans  and  certain  other  employee 
benefit  plans. 

DATES:  Written  comments  must  be 
received  by  June  21. 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for 
Monday.  June  7. 1993.  at  10  a.m.  must 
be  received  by  Friday.  May  21,  1993. 
ADDRESSES:  Please  send  comments, 
requests  to  appear  at  the  public  hearing, 
and  outlines  of  oral  comments  to  be 
presented  at  the  public  hearing  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (EE-4-93).  room  5228, 
Washington,  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing.  Mike  Slaughter, 
Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate),  at  (202)  622-7190 
(not  a  toll-free  number).  Concerning  the 
proposed  regulations.  David  Munroe  at 
(202)  622-4606  (not  a  toll-free  number). 

SUPPLEMENTARY  MFORMATION: 

Background 

Proposed  regulations  under  section 
410(b)  of  the  Internal  Revenue  Code 
(Code)  were  published  in  the  Federal 
Register  May  18. 1989  (54  FR  21437). 
The  proposed  regulations  were 
supplemented  and  modified  by 
proposed  regulations  published  in  the 
Federal  Register  on  May  14.  1990  (55 
FR  19897. 19931.  and  55  FR  19947, 
19958).  September  14,  1990  (55  FR 
37888.  37901).  December  3.  1990  (55  FR 
49906.  49908),  and  February  1,  1991  (56 
FR  3988). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  a  public  hearing  on  the 
proposed  section  410(b)  regulations  was 
held  November  20. 1989;  a  public 
hearing  on  the  May  14, 1990,  and 
September  14,  1990.  proposed 
regulations  was  held  September  26,  27. 
and  28, 1990;  and  a  public  hearing  on 
the  February  1,  1991.  proposed 
regulations  was  held  on  May  16, 1991. 
After  consideration  of  all  the  written 
comments  received  and  the  statements 
made  at  the  public  hearings,  the 
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proposed  regulations  under  section 
410(b)  were  adopted,  as  modified,  by 
final  regulations  (TD.  8363  and  T.D. 
8376)  published  in  the  Federal  Register 
on  September  19,  1991  (56  FR  47638) 
and  December  4, 1991  (56  FR  63420). 
Final  regulations  were  also  published 
under  section  401(a)(4)  and  related 
provisions  on  September  19, 1991.  On 
August  10, 1992.  the  Internal  Revenue 
Service  published  in  the  Federal 
Register  (57  FR  35536)  regulations 
proposing  to  extend  the  effective  date  of 
the  final  regulations  under  sections 
401(a)(4],  410(b).  and  related 
regulations,  generally  to  plan  years 
beginning  on  or  after  January  1, 1994. 

Explanation  of  Provisions 

1.  Overview 

Section  410(b)  provides  a  minimum 
coverage  requirement  that  a  plan  must 
meet  in  order  to  be  tax  qualified.  In 
addition,  this  requirement  is  used  in  the 
section  401(a)(4)  regulations  to 
determine  whether  certain  requirements 
of  those  regulations  are  met. 

The  September  1991  regulations 
provide  that  a  plan  can  meet  the  section 
410(b)  minimum  coverage  requirement 
by  satisfying  either  of  two  tests,  the 
section  410(b)(1)(A)  and  (B)  ratio 
percentage  test  or  the  section  410(b)(2) 
average  benefit  test.  To  satisfy  the  ratio 
percentage  test  for  a  plan  year,  a  plan 
must  have  a  ratio  percentage  of  at  least 
70  percent.  A  plan's  ratio  percentage  is 
the  percentage  of  the  employer's 
nonhighly  compensated  employees  who 
benefit  under  the  plan  divided  by  tlie 
percentage  of  the  employer's  highly 
compensated  employees  who  benefit 
under  the  plan. 

To  satisty  the  average  benefit  test,  two 
requirements  must  be  met — the 
nondiscriminatory  classification  test  of 
section  410(b)(2)(A)(i)  and  the  average 
benefit  percentage  test  of  section 
410(b)(2)(A)(ii).  The  nondiscriminatory 
classification  test  requires  a  plan  to 
benefit  employees  who  qualify  under  a 
reasonable  employer-determined 
classification  that  does  not  discriminate 
in  favor  of  highly  compensated 
employees.  The  average  benefit 
percentage  test  requires  that  the  average 
of  the  employee  benefit  percentages  for 
nonhighly  compensated  employees  be  at 
least  70  percent  of  the  average  of  the 
employee  benefit  percentages  for  highly 
compensated  employees. 

A  number  of  significant  comments 
have  been  made  by  employers, 
practitioners,  and  other  interested 
parties  since  publication  of  the 
September  1991  regulations  on  section 
401(a)(4).  410(b)  and  certain  related 
regulations.  After  considering  these 


comments,  the  Treasury  and  the  Service 
published  several  proposals  to  modify 
the  September  1991  regulations  and 
requested  comments  on  the  proposals  in 
order  to  assist  in  the  development  of 
these  proposed  amendments  to  the 
regulations. 

In  general,  those  proposals  either 
were  incorporated  in  the  January  1993 
proposed  regulations  imder  section 
401(a)(4).  or  are  being  incorporated  in 
the  other  proposed  amendments  to 
related  final  regulations  being  published 
concurrently  with  this  document  (i.e.. 
the  proposed  amendments  to  the  final 
sections  414(s)  and  401(7)  regulations). 
This  document  makes  proposed 
coordinating  amendments  to  the 
September  1991  final  regulations  under 
section  410(b)  to  take  into  account  the 
changes  proposed  in  the  January  1993 
proposed  section  401(a)(4)  regulations. 
In  addition,  this  document  would 
amend  the  1991  regulations  to  generally 
simphfy  them  and  to  address  other 
issues  raised  since  the  publication  of 
those  regulations. 

2.  Summary  of  Modifications  to  the 
1991  Regulations 

a.  Average  Benefit  Percentage  Test 

The  September  1991  regulations 
provide  detailed  rules  on  the 
determination  of  employee  benefit 
percentages  for  purposes  of  the  average 
benefit  percentage  test.  These  proposed 
regulations  would  replace  those  rules  in 
their  entirety  and  provide  an  approach 
that  coordinates  the  determination  of 
these  percentages  with  the 
determination  of  accrual  rates  under  the 
January  1993  proposed  section  401(a)(4) 
regulations.  In  general,  under  these 
proposed  regulations,  employee  benefit 
percentages  would  be  the  applicable 
accrual  or  allocation  rates  that  would  be 
determined  under  the  January  1993 
proposed  section  401(a)(4)  regulations  if 
all  plans  in  the  testing  group  for 
purposes  of  the  average  benefit 
percentage  test  were  one  aggregated 
plan  for  purposes  of  sections  410(b)  and 
401(a)(4).  Thus,  in  general,  the  methods 
and  options  available  for  determining 
employee  benefit  percentages  would  be 
the  same  methods  and  options  that  an 
aggregated  plan  has  under  the  section 
401(a)(4)  regulations  (which  are 
dependent  on  the  types  of  plans  being 
tested  and  on  whether  the  aggregated 
plan  is  tested  on  a  contributions, 
benefits,  or  cross-tested  basis).  For 
example,  if  the  testing  group  includes 
both  defined  benefit  and  defined 
contribution  plans  and  employee  benefit 
percentages  are  being  determined  on  a 
benefits  basis,  the  methods  and  options 
available  would  be  the  same  as  those 


available  to  a  DB/DC  plan  tested  on  a 
benefits  basis  under  $  1.401(a)(4)-9. 

The  proposed  regulations  would 
retain  most  of  the  additional  options  for 
determining  employee  benefit 
percentages  that  are  provided  under  the 
September  1991  regulations,  including 
the  option  to  determine  employee 
benefit  percentages  without  regard  to 
plans  of  another  type  and  the  option  to 
determine  an  employee's  employee 
benefit  percentage  as  the  sum  of  the 
employee  benefit  percentages  separately 
determined  for  each  plan  in  the  testing 
group.  In  the  latter  case,  certain 
inconsistencies  in  the  determination  of 
rates  would  be  disregarded,  subject  to 
an  anti-abuse  requirement. 

The  proposed  regulations  would, 
however,  delete  some  options  for 
determining  employee  benefit 
percentages.  Certain  of  these  options 
allowing  for  the  use  of  approximate  data 
(e.g.,  the  uniform  testing  service 
assumption  in  §  1.410(b)-5(e)(4)(iv)  of 
the  September  1991  regulations)  would 
be  deleted  from  the  regulations  because 
these  options  relate  primarily  to 
substantiating  compliance  and.  thus,  are 
more  appropriate  for  inclusion  in  the 
revenue  procedure  proposed  in 
Announcement  92-«l,  1992-22  I.R.B. 
56.  These  options  will  be  reflected  in 
that  document  when  it  is  finalized. 

b.  Testing  Former  Employees 

Section  1.410(b)-2  of  the  September 
1991  regulations  provides  that  a  plan 
must  satisfy  section  410(b)  separately 
with  respect  to  former  employees.  These 
proposed  regulations  would 
significantly  simplify  this  testing  by 
eliminating  the  objective  standards 
(including  the  special  rule  for  defined 
benefit  plans  in  §  1.410(b)-2(c)(ii)) 
prescribed  by  the  September  1991 
regulations.  Under  these  modified  rules, 
a  plan  would  meet  the  requirements  of 
section  410(b)  with  respect  to  former 
employees  if,  under  all  the  relevant  facts 
and  circumstances,  the  group  of  former 
employees  benefiting  under  the  plan 
does  not  discriminate  significantly  in 
favor  of  highly  compensated  former 
employees.  This  change  would 
coordinate  the  testing  approach  for 
former  employees  under  section  410(b) 
with  the  testing  approach  under  the 
January  1993  proposed  section  401(a)(4) 
regulations. 

c.  Excludable  Employees 

i.  Collectively  bargained  employees. 
The  September  1991  regulations  provide 
that  a  plan  benefiting  both  collectively 
bargained  employees  (as  defined  in  the 
regulations)  and  noncoUectively 
bargained  employees  is  treated  as  two 
separate  plans  for  section  410(b) 
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purposes.  In  testing  the  portion  of  the 
plan  benefiting  noncoUectively 
bargained  employees,  all  collectively 
bargained  employees  are  treated  as 
excludable.  The  September  1991 
regulations  provide  special  rules  that 
allow  employees  in  multiemployer 
plans  who  are  not  collectively  bargafned 
employees  with  respect  to  all  of  their 
hours  of  service  in  me  current  plan  year 
to  be  treated  nonetheless  as  collectively 
bargained  employees  for  the  entire  plan 
year  if  the  collective  bargaining 
agreement  requires  that  the  employee 
continue  to  benefit  under  the  plan.  One 
rule  permits  an  employee  who  is  a 
collectively  bargained  employee  with 
respect  to  more  than  half  of  the 
employee's  hours  to  be  treated  as  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee's  hours 
with  an  employer  that  is  a  party  to  the 
collective  bargaining  agreement.  In 
addition,  a  special  transition  rule  allows 
an  employee  who  was  a  collectively 
bargained  employee  during  the  prior 
plan  year  to  be  treated  as  a  collectively 
bargained  employee  for  the  current  plan 
year. 

These  proposed  regulations  would 
amend  the  collectively  bargained 
employee  rules  in  several  respects.  First, 
the  proposed  regulations  would  clarify 
that  an  employee  who  performs  service 
as  both  a  collectively  bargained 
employee  and  a  noncoUectively 
bargained  employee  during  the  plan 
year  will  be  treated  as  a  collectively 
bargained  employee  for  hours  worked  as 
a  collectively  bargained  employee  and 
as  a  noncoUectively  bargained  employee 
for  hours  worked  as  a  noncoUectively 
bargained  employee. 

Second,  the  special  transition  rule 
would  be  expanded  so  that  an  employee 
who  was  a  collectively  bargained 
employee  under  a  multiemployer  plan 
retains  that  status  through  die  later  of 
the  end  of  the  first  plan  year  in  which 
the  employee  fails  to  be  a  collectively 
bargained  employee  for  the  entire  plan 
year  or  the  end  of  the  current  collective 
bargaining  agreement,  provided  that  the 
employee  is  treated  in  the  same  manner 
as  all  similarly-situated  collectively 
bargained  employees  and  the  collective 
bargaining  agreement  provides  for 
coverage  of  these  noncoUectively 
bargained  employees. 

Third,  a  special  alumni  rule  would  be 
added  as  an  extension  of  the  transition 
rule  so  that  a  certain  number  of  formerly 
collectively  bargained  employees  may 
still  be  treated  as  collectively  bargained 
employees  under  a  multiemployer  plan 
beyond  the  end  of  the  collective 
bargaining  agreement  in  which  their 
status  changes  from  being  collectively 
bargained  employees  to  ^ing 


noncoUectively  bargained  employees. 
These  alumni  would  be  required  to 
perform  services  for  an  employer  that  is 
a  party  to  the  collective  bargaining 
agreement.  In  addition,  in  order  to  use 
this  rule,  no  more  than  two  percent  of 
the  employees  covered  under  the 
multiemployer  plan  may  be  in  this 
category. 

The  Treasury  and  Service  have 
received  comments  regarding  the 
unique  data  collection  problems  faced 
by  multiemployer  plans.  Additional 
comments  on  this  topic  are  welcome. 
These  comments  will  be  taken  into 
account  when  the  revenue  procedure  on 
substantiating  compliance  that  was 
proposed  in  Announcement  92-81  is 
finalized. 

ii.  Minimum  age  and  service 
exclusions.  The  September  1991 
regulations  provide  that  employees  not 
meeting  a  plan's  minimum  age  and 
service  conditions  are  excludable 
employees  for  section  410(b)  purposes, 
provided  those  minimums  satisfy  the 
requirements  of  section  410(a).  If  a  plan 
has  two  or  more  different  sets  of  age  and 
service  conditions,  only  those 
employees  who  fail  to  meet  all  of  the 
different  sets  of  conditions  are  treated  as 
excludable  employees.  These  proposed 
regulations  would  amend  this  rule  to 
provide  that  differences  solely  in  the 
manner  in  which  service  is  credited 
under  a  plan  (e.g.,  hours  of  service  for 
one  group  of  employees  and  elapsed 
time  for  another  group  of  employees)  do 
not  result  in  multiple  age  and  service 
conditions. 

In  addition,  the  September  1991 
regulations  permit  an  employer  to  apply 
section  410(b)  separately  to  the  portion 
of  a  plan  that  benefits  employees  who 
have  not  satisfied  the  greatest 
permissible  age  and  service  conditions 
allowed  under  section  410(a).  If  an 
employer  uses  this  option,  the  portion 
of  the  plan  benefiting  such  employees  is 
generally  treated  as  a  separate  plan  for 
410(b)  purposes.  However,  in 
determining  whether  the  requirements 
of  the  average  benefit  percentage  test  are 
met.  the  September  1991  regulations 
require  that  this  separate  plan  be 
aggregated  with  certain  other  plans, 
including  the  plan  benefiting  employees 
who  have  satisfied  the  greatest 
permissible  age  and  service 
requirements.  In  response  to  comments 
received  on  this  mandatory  aggregation 
requirement,  these  proposed  regulations 
would  reverse  that  position.  Therefore, 
in  determining  whether  the 
requirements  of  the  average  benefit 
percentage  test  are  met.  the  portion  of  a 
plan  benefiting  employees  who  have  not 
satisfied  the  greatest  permissible  age 


and  service  conditions  would  not  be 
^ggregaied  with  other  plans. 

ill.  Transferred  employees.  These 
proposed  regulations  would  amend  the 
excludable  employee  rules  to  provide 
that  an  employer  may  treat  as 
excludable  all  former  nonhighly 
compensated  employees  that  are  treated 
as  employees  of  the  employer  (rather 
than  former  employees  of  the  employer) 
solely  because  they  receive  ongoing 
service  or  compensation  credits  under 
the  plan.  Thus,  for  example,  in 
determining  whether  a  plan  meets  the 
requirements  for  a  defined  benefit  safe 
harbor  under  the  section  401(a)(4) 
regulations  where  the  plan  provides 
ongoing  service  or  compensation  credits 
to  employees  who  have  transferred 
outside  the  controlled  group,  nonhighly 
compensated  employees  receiving  such 
credits  could  be  excluded  entirely. 

d.  Other  Changes 

The  proposed  regulations  would  also: 

•  Coordinate  the  rules  providing  for 
the  disregard  of  the  section  415  limits  in 
determining  whether  an  employee 
benefits  under  a  plan  with  the  treatment 
of  the  section  415  Hmits  under  the 
January  1993  proposed  section  401(a)(4) 
regulations. 

•  Expand  the  situations  under  which 
an  employee  will  be  treated  as 
benefiting  under  a  plan  even  though  the 
employee  does  not  receive  an  allocation 
or  accrual  for  the  plan  year  and 
coordinate  the  rule  on  benefit  offsets 
with  the  rules  under  the  January  1993 
proposed  section  401(a)(4)  regulations. 

•  Clarify  when  employees  will  be 
treated  as  benefiting  under  a  defined 
benefit  plan  that  is  an  insurance 
contract  plan  within  the  meaning  of 
section  412(i). 

•  Clarify  the  scope  of  the  special  rule 
for  mergers  and  acquisitions  described 
in  section  410(b)(6)(C)  and  the  special 
rule  for  certain  governmental  and  tax- 
exempt  entities  that  are  precluded  from 
maintaining  a  section  401(k)  plan. 

•  Coordinate  the  definitions  of 
"employee",  "former  employee", 
"highly  compensated  employee",  and 
"highly  compensated  former  employee" 
with  the  January  1993  proposed  section 
401(a)(4)  regulations,  and  remove  the 
term  "engineer"  from  the  definition  of 
"professional  employee". 

•  Coordinate  the  August  1992 
proposed  amendment  to  the  effective 
dates  provisions  for  governmental  plans 
with  the  similar  rule  under  the  January 
1993  proposed  section  401(a)(4) 
regulations,  without  substantive  change. 
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Reliance  on  These  Proposed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending 
issuance  of  final  regulations.  If  future 
regulations  are  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C  chapter  5)  and 
the  Regulatory  FlexibiUty  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  pubUc  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be 
held  at  10  a.m.  on  Monday,  June  7, 
1993,  in  the  I.R.S.  Auditorium,  Seventh 
Floor,  7400  Corridor.  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC  Comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
must  be  received  by  May  21, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

These  regulations  may  also  be 
discussed  at  the  public  hearing 
concerning  the  January  1993  proposed 
section  401(a)(4)  regulations 
(Nondiscrimination  Requirements  for 
Qualified  Plans,  EE-62-92)  that  were 
published  on  January  12,  1993  (58  FR 
3876).  The  public  hearing  is  scheduled 
for  Friday,  April  23. 1993,  at  10  a.m., 
and  will  continue,  if  necessary,  on 
Monday,  April  26,  1993.  at  10  a.m.  in 
the  I.R.S.  Auditorium,  Seventh  Floor, 
1111  Constitution  Ave..  NW.. 
Washington.  DC  Individuals  who  have 
requested  to  speak  at  that  hearing  do  not 
need  to  submit  a  separate  request,  nor 
do  they  need  to  amend  any  previously 


submitted  outline  of  oral  comments  in 
order  to  speak  on  this  document  at  the 
hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  David  Munroe 
of  the  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations).  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  1.401-0 
through  1.419A-2T 

Bonds,  Employee  benefit  plans, 
Income  taxes.  Pensions,  Reporting  and 
recordkeeping  requirements.  Securities, 
Trusts  and  trustees. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  28  U.S.C  7805  •  •  * 

Par.  2.  Section  1.401(a)(4)-12,  as 
proposed  on  January  12, 1993  (58  FR 
3920),  is  amended  by  revising  the 
definitions  of  "Employee".  "Former 
employee",  "Former  HCE",  and  "HCE" 
to  read  as  follows: 

f1.401(aX4)-12    Oefinitione. 

Employee.  With  respect  to  a  plan  for 
a  given  plan  year,  "employee"  means  an 
employee  (within  the  meaning  of 
§  1.410(b)-9)  who  benefits  under  the 
plan  for  the  plan  year  (within  the 
meaning  of  §  1.410(b)-3). 

Former  employee.  With  respect  to  a 
plan  for  a  given  plan  year,  "former 
employee"  means  a  former  employee 
(within  the  meaning  of  §  1.410(b)-9). 

Former  HCE.  "Former  HCE"  means  a 
highly  compensated  former  employee  as 
defined  in  §1. 4 10(b)-9. 

HCE.  "HCE"  means  a  highly 
compensated  employee  as  defined  in 
§  1.41p(b)-9  who  benefits  under  the  plan 
for  the  plan  year  (within  the  meaning  of 
§1.410(b)-3). 

Par.  3.  Section  1.410(b}-0  is  amended 
by: 

(1)  Revising  the  introductory  text; 


(2)  Removing  the  entries  for 
§1.410(b)-2(c)(2)(i)and(ii): 

(3)  Amending  the  entries  for 
S  1.410(b)-3  by: 

(a)  Revising  the  entries  for  paragraphs 
(a)(2)(iii)  and  (a)(2)(iv),  and 

(b)  Removing  the  entry  for  paragraph 
(a){2)(v):  . 

(4)  Revising  the  entries  for  §  1.410(b)- 
5,  paragraphs  (d)  and  (e); 

(5)  Amending  the  entries  for 
§1.410(b)-8by: 

(a)  Revising  the  entries  for  paragraph 
(d)(2)(ii).  and 

(b)  Conectly  designating  the  entry  for 
paragraph  (i).  Previously  excludable 
employees,  as  paragraph  (h)(3)  and 
adding  an  entry  for  paragraph  (i); 

(6)  Amending  the  entries  for 

§  1.410(b)-9  by  removing  the  following: 
Defined  benefit  excess  plan.  Excess 
benefit  percentage,  Gross  benefit 
percentage,  and  Offeet  plan; 

(7)  The  revisions  anci  addition  read  as 
follows: 

f1.410(b>0    Table  of  ContMits. 

This  section  contains  a  listing  of  the 
major  headings  of  §§  1.410(b)-l  through 
1.410(b)-10. 


Section  1.41 0(b)-3    Employees  and 
former  employees  who  benefit  under  a 
plan. 

(a)  •  •  • 

(2)  •  •  • 

(iii)  Certain  employees  treated  as 
benefiting. 

(iv)  Section  412(i)  plans. 
•        •        •        •        • 

Section  1.41 0(b)-5    A  verage  benefit 
percentage  test. 


(d)  Determination  of  employee  benefit 
percentages. 

(1)  Overview. 

(2)  Employee  contributions  and 
employee-provided  benefits 
disregarded. 

(3)  Plans  and  plan  years  taken  into 
account. 

(i)  Testing  group, 
(ii)  Testing  f>eriod. 

(4)  Contributions  or  benefits  basis. 

(5)  Determination  of  employee  benefit 
percentage. 

(i)  General  rule. 

(ii)  Plans  with  differing  plan  years, 
(iii)  Options  and  consistency 
requirements. 

(6)  Permitted  disparity, 
(i)  In  general. 

(ii)  Plans  which  may  not  use 
permitted  disparity. 

(7)  Requirements  for  certain  plans 
providing  early  retirement  benefits. 

(i)  General  rule. 
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(ii)  Exception. 

(e)  Additional  optional  rules. 

(1)  Overview. 

(2)  Detennination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates. 

(i)  In  general. 

(ii)  Exception  from  consistency 
requirement 
(iii)  Permitted  inconsistencies. 

(3)  Determination  of  employee  benefit 
percentages  without  regard  to  plans  of 
another  type. 

(i)  General  rule. 

(ii)  Restriction  on  use  of  separate 
testingjDoup  determination  method, 
(iii)  Treatment  of  permitted  disparity, 
(iv)  Example. 

(4)  Simphfied  method  for  determining 
employee  benefit  percentages  for  certain 
defined  benefit  plans. 

(i)  In  general. 

(ii)  Simplified  method. 

(5)  Three-year  averaging  period. 

(6)  Alternative  methods  of 
determining  compensation. 


Section  1.410(b}-€ 
employees. 


Excludable 


(d)*  •  • 
(2)*  •  • 

(ii)  Special  rules  for  certain 
employees  in  multiemployer  plans. 

(i)  Former  employees  treated  as 
employees. 

Par.  4.  Section  1.410(b)-0  as  proposed 
on  August  10.  1993  (57  FR  35540)  is 
amended  by  removing  the  entry  for 
1.410(b)-10,  paragraph  (a)(3).  and 
adding  an  entry  for  1.410(b)-10. 
paragraph  (d)  to  read  as  follows: 

S1.410(b)-10    Effective  dates  and 
transition  rules. 


(d)  Effective  date  for  governmental 
plans. 

Par.  5.  Section  1.410(b)-2  is  amended 
by  revising  paragraphs  (c)(2)  and  (f)  to 
read  as  follows: 

§1.410(b)-2    Minimum  coverage 
requirements  (after  1993). 

«         •         •         «         • 

(c)'   •  • 

(2)  Testing  former  employees.  A  plan 
satisfies  section  410(b)  with  respect  to 
former  employees  if  and  only  if.  under 
all  the  relevant  facts  and  circumstances 
(including  the  group  of  nonexcludable 
former  employees  not  benefiting  under 
the  plan),  the  group  of  former 
employees  benefiting  under  the  plan 
does  not  discriminate  significantly  in 
favor  of  highly  compensated  former 
employees. 


(f)  Certain  acquisitions  or 
dispositions.  Section  410(b)(6)(C) 
(relating  to  certain  acquisitions  or 
dispositions)  provides  a  special  rule 
whereby  a  plan  may  be  treated  as 
satisfying  section  410(b)  for  a  hmited 
period  of  time  after  an  acquisition  or 
disposition  if  it  satisfies  section  410(b) 
(without  regard  to  the  special  rule) 
immediately  before  the  acquisition  or 
disposition  and  there  is  no  significant 
change  in  the  plan  or  in  the  coverage  of 
the  plan  other  than  the  acquisition  or 
disposition.  For  purposes  of  section 
410(b)(6)(C)  and  this  paragraph  (f).  the 
terms  "acquisition"  and  "disposition" 
refer  to  an  asset  or  stock  acquisition, 
merger,  or  other  similar  transaction 
involving  a  change  in  employer  of  the 
employees  of  a  trade  or  business. 
•        •        •        •        • 

Par.  6.  Section  1.410(b)-2.  as  proposed 
on  August  10. 1992  (57  FR  35541),  is 
amended  by: 

(1)  Removing  the  reference 

"§  1.410(b)-10(a)(3)(i)"  and  adding 

"§  1.4 10(b)- 10(d)"  in  its  place  in  the  last 

sentence  of  paragraph  (d). 

(2)  Removing  tne  reference 

"§  1.410(b)-10(a)(3)(ii)"  and  adding 
"§  1.410{b)-10(d)"  in  its  place  in  the 
second  to  the  last  sentence  in  paragraph 
(e). 

Par.  7.  Section  410(b)-3  is  amended 
by: 

(1)  Revising  paragraphs  (a)(2)(ii) 
through  (a)(2)(iv)  as  set  forth  below; 

(2)  Removing  paragraph  (a)(2)(v). 

S 1 .41 0(b)-3    Employees  and  former 
empioyeea  wrho  benefit  under  a  plan. 

(a)'   •   ' 
(2).   .   . 

(ii)  Section  415  limits — (A)  General 
rule  for  defined  benefit  plans.  In 
determining  whether  an  employee  is 
treated  as  benefiting  under  a  defined 
benefit  plan  for  a  plan  year,  plan 
provisions  that  implement  the  limits  of 
section  415  are  disregarded.  Any  plan 
provision  that  provides  for  increases  in 
an  employee's  accrued  benefit  under  the 
plan  due  solely  to  adjustments  under 
section  415(d)(1).  additional  years  of 
participation  or  service  under  section 
415(b)(5),  or  changes  in  the  defined 
contribution  fraction  under  section 
415(e)  is  also  disregarded,  but  only  if 
such  provision  applies  uniformly  to  all 
employees  in  the  plan. 

(B)  Defined  benefit  plans  taking 
section  415  limits  into  account  under 
section  40 J (a)(4)  testing.  Paragraph 
(a)(2)(ii)(A)  of  this  section  does  not 
apply  in  the  case  of  a  defined  benefit 
plan  that  uses  the  option  in 
§  1.401(a)(4)-3(d)(2)(ii)(B)  to  take  into 
account  plan  provisions  implementing 


the  provisions  of  section  415  in 
determining  accrual  rates  under  the 
section  40lTa)(4)  general  test. 

(C)  Defined  contribution  plans.  A 
defined  contribution  plan  is  permitted 
to  apply  the  rule  in  the  first  sentence  of 
paragraph  (a)(2)(ii)(A)  of  this  section  in 
determining  whether  an  employee  is 
treated  as  benefiting  under  a  plan, 
provided  it  is  done  on  a  consistent  basis 
for  all  employees  in  the  plan. 

(iii)  Certain  employees  treated  as 
benefiting — (A)  In  general.  An  employee 
is  treated  as  benefiting  under  a  plan  for 
a  plan  year  if  the  employee  satisfies  all 
of  the  applicable  conditions  for  accruing 
a  benefit  or  receiving  an  allocation  for 
the  plan  year  but  fails  to  do  so  solely 
because  of  one  or  more  of  the  conditions 
set  forth  in  paragraphs  (a)(2)(iii)  (B) 
through  (F)  of  this  section. 

(B)  Certain  plan  limits.  The 
employee's  benefit  would  otherwise 
exceed  a  limit  that  is  applicable  on  a 
uniform  basis  to  all  employees  in  the 
plan.  Thus,  for  example,  if  the  formula 
under  a  defined  benefit  plan  takes  into 
account  only  the  first  30  years  of  service 
for  accrual  purposes,  an  employee  who 
has  completed  more  than  30  years  of 
service  is  still  treated  as  benefiting 
under  the  plan. 

(C)  Previously  accrued  benefits.  The 
employee's  previously  accrued  benefit 
is  greater  than  the  benefit  that  would  be 
determined  under  the  plan  if  the 
previously  accrued  benefit  were 
disregarded.  This  could  happen,  for 
example,  when  the  plan  is  applying  the 
wear-away  formula  of  §  1.401(a)(4)- 
13(c)(4)(ii)  and  the  employee's  frozen 
accrued  benefit  exceeds  the  benefit 
determined  under  the  current  formula, 
or  when  there  has  been  an  increase  in 
covered  compensation  or  a  decrease  in 
the  employee's  compensation  for  the 
year. 

(D)  Benefit  offset  arrangements.  The 
plan  offsets  the  employee's  current 
benefit  accrual  under  an  offset 
arrangement  described  in  §  1.401  (a)(4)- 
3(f)(9)  (without  regard  to  whether  the 
offset  is  attributable  to  pre-participation 
service  or  past  service). 

(E)  Target  benefit  plans.  In  the  case  of 
a  target  benefit  plan  that  satisfies  the 
nondiscriminatory  amount  requirement 
of  §  1.401(a)(4)-l(b)(2)  by  satisfying  the 
safe  harbor  in  §  1.401{a)(4)-8(b)(3).  the 
employee's  theoretical  reserve  is  greater 
than  or  equal  to  the  actuarial  present 
value  of  the  fractional  rule  benefit. 

(F)  Post-normal  retirement  age 
adjustments.  The  employee  has  attained 
normal  retirement  age  under  a  defined 
benefit  plan  and  fails  to  accrue  a  benefit 
because  of  the  provisions  of  section 
411(b)(l)(H)(iii)  regarding  adjustments 
for  delayed  retirement. 
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(iv)  Section  412(0  plans — (A)  General 
rule.  Notwithstanding  paragraph  (aMl) 
of  this  section,  an  employee  is  treated  as 
benefiting  under  an  insiirance  contract 
plan  within  the  meaning  of  section 
412(i)  for  a  plan  year  if  and  only  if  a 
premium  is  paid  on  behalf  of  the 
employee  for  the  plan  year. 

(B)  £xcepL'ons.  Notwithstanding 
paragraph  (a)(2Kiv)(A)  of  this  section,  an 
employee  is  treated  as  benefiting  under 
an  insurance  contract  plan  within  the 
meaning  of  section  412(i)  for  a  plan  year 
if  the  sole  reascm  that  a  premium  is  not 
paid  on  behalf  of  the  employee  is  one 
of  the  reasons  described  in  paragraph 
(a)(2Hiii)  of  this  section.  In  addition,  an 
employee  is  treated  as  benefiting  under 
an  insiirance  contract  plan  that  is  a 
defined  benefit  plan  if  a  premium  is  not 
paid  on  behalf  of  the  employee  solely 
because  the  insurance  contracts  that 
have  previously  been  purchased  on 
behalf  of  the  employee  guarantee  to 
provide  for  the  employee's  projected 
normal  retirement  benefit  without 
regard  to  future  premium  payments. 

Par.  8.  Section  1.410(b)-5  is  amended 
by  revising  paragraphs  (d)  and  (e)  to 
read  as  follows: 

f1.410(b)-5    Averag*  b«n«m  pcrcantage 


(d)  Determination  of  employee  benefit 
percentages— i\)  Overview.  This 
paragraph  (d)  provides  rules  for 
determining  employee  benefit 
percentages.  See  paragraph  (e)  of  this 
section  for  alternative  methods  for 
determining  employee  benefit 
percentages. 

(2)  Employee  contributions  and 
employee-provided  benefits 
disregarded.  Only  employer-provided 
contributions  and  benefits  are  taken  into 
account  in  determining  emplojree 
benefit  percentages.  Therefore, 
employee  contributions  (including  both 
employee  contributions  allocated  to 
separate  accounts  and  employee 
contributions  not  allocated  to  separate 
accounts),  and  benefits  derived  from 
such  contributions,  are  not  taken  into 
account  in  determining  employee 
benefit  percentages. 

(3)  Plans  and  plan  years  taken  into 
account — (i)  Testing  group.  All  plans 
included  in  the  testing  group  under 

§  1.410(b)-7(e)(l),  and  only  those  plans, 
are  taken  into  account  in  determining  an 
employee's  employee  benefit 
percentage. 

(ii)  Testing  period.  An  employee's 
employee  benefit  percentage  is 
determined  on  the  basis  of  plan  years 
ending  with  or  within  the  same  calendar 
year.  These  plan  years  are  referred  to  in 


this  section  as  the  "relevant  plan  yeara" 
or,  in  the  aggregate,  as  the  "testing 
period." 

(4)  Contributions  or  benefits  basis. 
Employee  benefit  percentages  may  be 
determined  on  either  a  contributions  or 
a  benefits  basis.  Employee  benefit 

Grcentages  for  any  testing  period  must 
determined  on  the  same  basis 
(contributions  or  benefits]  for  all  plans 
in  the  testing  group. 

(5)  Determination  of  employee  benefit 
percentage — (i)  Genera]  rule.  The 
employee  benefit  percentage  for  an 
employee  for  a  testing  period  is  the  rate 
that  would  be  determined  for  that 
employee  for  purposes  of  applying  the 
general  test  for  nondiscrimination  in 

§§  1.401(a)(4)-2. 1.401(a)(4)-3. 
1.401{a)(4)-8  or  1.401(a)(4)-9.  if  all  the 
plans  in  the  testing  group  were 
aggregated  for  purposes  of  section 
410(b).  Thus,  if  employee  benefit 
percentages  are  determined  on  a 
contributions  basis,  each  employee's 
employee  benefit  percentage  is  the 
aggregate  normal  allocation  rata  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(A)  (if  the 
plans  in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans),  the  allocation  rate 
that  would  be  determined  for  the 
employee  under  §  1.401(a)(4>-2(c)(2)  (If 
the  plans  in  the  testing  group  include 
only  defined  contribution  plans),  or  the 
equivalent  normal  allocation  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-8(c)(2)  (if  the  plans 
in  the  testing  group  include  only 
defined  benefit  plans).  Similarly,  if 
employee  benefit  percentages  are 
determined  on  a  benefits  basis,  each 
employee's  employee  benefit  percentage 
is  the  aggregate  normal  accrual  rate  that 
would  be  determined  for  the  employee 
under  §  1.401(a)(4)-9(b)(2)(ii)(B),  the 
normal  accrual  rate  that  would  be 
determined  for  the  employee  under 
§  1.401(a){4)-3(d),  or  the  equivalent 
accrual  rate  that  would  be  determined 
for  the  employee  under  §  1.401(a)(4)- 
8(b)(2),  depending  on  whether  the  plans 
in  the  testing  group  include  both 
defined  benefit  and  defined 
contribution  plans,  only  defined  benefit 
plans,  or  only  defined  contribution 
plans. 

(ii)  Plans  with  differing  plan  years.  If 
not  all  the  plans  in  the  testing  group 
share  the  same  plan  year,  §  1.410(b)- 
7(d)(5)  would  ordinarily  prohibit  thera 
from  being  aggregated  for  purposes  of 
section  410(b).  In  such  a  case,  employee 
benefit  percentages  are  determined  by 
applying  the  rules  of  paragraph  (d){5)(i) 
of  this  section  separately  to  each  subset 
of  plans  In  the  testing  group  that  share 
the  same  plan  year  (or  the  same  accrual 


computation  period)  and  aggregating  the 
results  for  all  plans  in  the  testing  group. 
Thus,  an  employee's  employee  benefit 
percentage  is  determined  as  the  sum  of 
these  separate  employee  benefit 
percentages  that  are  determined 
consistently  for  all  the  plans  In  the 
testing  group  (except  for  differences 
attributable  solely  to  the  differences  in 
plan  years). 

(iii)  Options  and  consistency 
requirements.  In  determining  employee 
benefit  percentages  under  this 
paragraph  (d)(5),  any  optional  or 
alternative  methods  or  rules  available 
for  determining  rates  in  §§  1.401(a)(4)-2. 
1.401(a)(4)-3. 1.401(a)(4)-8.  or 
1.401(a){4)-9,  whichever  is  applicable, 
may  be  applied.  Thus,  for  example, 
employee  benefit  percentages  may 
generally  be  calculated  using  any  of  the 
alternative  methods  of  determining 
average  annual  compensation  or  plan 
year  compensation  under  §  1.401(aK4)- 
12,  and  using  any  underlying  definition 
of  compensation  that  satisfies  section 
414(s).  Except  as  otherwise  specifically 
perm.itted,  the  determination  of 
employee  benefit  percentages  must  be 
made  on  a  consistent  basis  for  all 
employees  and  for  all  plans  in  the 
testing  group  as  required  by 
§§  1.401(a)(4)-2(c)(2)(vi),  1.401(a)(4)- 
3(d)(2)(i).  1.401(a)(4)-8(b)(2)(iv). 
1.401(a)(4)-8(c)(2)(iv)  or  1.401(a)(4)- 
9(b)(2)(iv). 

(6)  Permitted  disparity — (i)  In  general. 
Permitted  disparity  may  be  imputed  in 
determining  employee  benefit 
percentages  as  provided  in 
§§  1.401(a)(4)-2. 1.401(a)(4)-3. 
1.401(a)(4)-8.  or  1.4Gl(a)(4)-9. 
whichever  is  applicable.  When  separate 
employee  benefit  percentages  are 
determined  for  individual  plans  under 
paragraph  (e)(2)  of  this  section  (or  for 
subsets  of  plans  that  have  the  same  plan 
year  as  described  in  paragraph  (d)(5)(ii) 
of  this  section),  permitted  disparity  may 
be  imputed  for  an  employee  only  in  one 
individual  plan  (or  subset  of  plans)  and 
may  not  be  imputed  for  the  same 
employee  in  another  individual  plan  (or 
subset  of  plans).  However,  if  the  same 
average  annual  compensation  or  plan 
year  compensation  is  used  to  determine 
employee  benefit  percentages  in  more 
than  one  plan,  the  employee's  employee 
benefit  percentages  for  those  plans  may 
be  summ.cd  prior  to  imputing  permitted 
disparity. 

(li)  Plans  which  may  not  use 
permitted  disparity.  Permitted  disparity 
may  be  reflected  in  the  determination  of 
rates  only  to  the  extent  that  the  plans  for 
which  rates  are  being  determined  are 
plans  for  which  the  permitted  disparity 
of  section  401(7)  is  available.  Thus,  for 
example,  if  a  section  401(k)  plan  is 
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included  in  the  testing  group  and 
permitted  disparity  is  imputed  under 
§  1.401(a)(4)-2(c)(iv).  then  employee 
benefit  percentages  are  determined  by 
Rrst  calculating  an  adjusted  allocation 
rate  (within  the  meaning  of 
§  1.401(a)(4)-7(b)(l))  without  regard  to 
the  amount  of  allocations  under  the 
section  401(k)  plan  and  adding  to  it  the 
allocation  rate  for  the  section  401(k) 
plan.  See  §  1.401(fl-l(a)(4)  for  a  list  of 
types  of  plans  for  which  permitted 
disparity  is  not  available. 

(7)  Requirements  for  certain  plans 
providing  early  retirement  benefits — (i) 
General  ruk.  U  any  defined  benefit  plan 
in  the  testing  group  provides  for  early 
retirement  fa«nefits  in  addition  to 
normal  retirement  benefits  to  any  highly 
compensated  employee,  and  the  average 
actuarial  reduction  for  any  one  of  these 
benefits  commencing  in  the  five  years 
prior  to  the  plan's  normal  retirement  age 
is  less  than  four  percent  per  year,  then 
the  aggregate  most  valuable  allocation 
rate,  equivalent  most  valuable  allocation 
rate,  aggregate  most  valuable  accrual 
rate,  or  most  valuable  accrual  rate  must 
be  substituted  for  the  related  normal 
rates  in  paragraph  (d)(5)  of  this  section. 

(ii)  Exception.  Paragraph  (d)(7)(i)  of 
this  section  does  not  apply  if  eariy 
retirement  benefits  with  average 
actuarial  reductions  described  in  that 
paragraph  are  currently  available, 
within  the  meaning  of  S  1.401(a)(4)-4(b), 
under  plans  in  the  testing  group  to  a 
percentage  of  nonhighly  compensated 
employees  that  is  at  least  70  percent  of 
the  percentage  of  highly  compensated 
employees  to  whom  tliese  benefits  are 
currently  awailable. 

(e)  Additional  optional  rules — (1) 
Overview.  This  paragraph  (e)  contains 
various  alternative  methods  for 
determining  employee  benefit 
percentages  few  a  testing  period. 

(2)  Determination  of  employee  benefit 
percentages  as  the  sum  of  separately 
determined  rates — (i)  In  general. 
Employee  benefit  percentages  may  be 
determined  as  the  sura  of  separately 
determined  employee  benefit 
percentages  for  each  of  the  plans  in  the 
testing  group  that  are  aggregated  under 
paragraphs  (d)(5)  (i)  or  (ii)  of  this 
section,  provided  that  these  employee 
benefit  percentages  are  determined  on  a 
consistent  basis  for  all  of  these  plans 
pursuant  to  paragraph  (d)(5)(iii)  of  this 
section. 

(ii)  Exception  from  consistency 
requirement.  The  consistency 
requirement  of  paragraph  (e)(2)(i)  of  this 
section  is  not  violated  merely  because 
employee  benefit  percentages  are  not 
determined  in  a  consistent  manner  for 
all  of  the  plans  in  the  testing  group  and 
the  inconsistencies  in  determination  of 


rates  among  plans  are  described  in 
paragraph  (e)(2)(iii)  of  this  section.  The 
exception  in  this  paragraph  (e)(2)(ii) 
applies  only  if  it  is  reasonable  to  believe 
that  the  inconsistencies  do  not  result  in 
an  average  benefit  percentage  that  is 
significantly  higher  than  the  average 
benefit  percentage  that  would  be 
determined  bad  employee  benefit 
percentages  been  determined  on  a 
consistent  basis  pursuant  to  paragraph 
(d)(5)(iii}  of  this  section. 

(iii)  Permitted  inconsistencies.  The 
following  inconsistencies  between  plans 
are  permitted  under  this  paragraph 
(e)(2) 

(A)  Use  of  different  underlying 
definitions  of  section  414(s) 
compensation  in  the  determination  of 
rates: 

(B)  Use  of  different  definitions  of 
average  annual  compensation: 

(C)use  of  different  testing  ages: 

(D)  Use  of  different  fresh-start  dates: 

(E)  Use  of  different  actuarial 
assumptions  for  normalization:  or 

(F)  Disregard  of  actuarial  increases 
after  normal  retirement  age  and  QPSA 
charges  without  regard  to  any 
requirement  for  uniformity  in  the 
actuarial  increases  or  QPSA  charges. 

(3)  Determination  of  employeebenefit 
percentages  without  regard  to  plans  of 
another  type — (i)  General  rule. 
Employee  benefit  percentages  may  be 
determined  under  plans  of  one  type 
(i.e.,  defined  benefit  plans  or  defined 
contribution  plans)  by  treating  all  plans 
of  the  other  t3rpe  (i.e.,  defined 
contribution  plans  or  defined  benefit 
plans,  respectively)  as  if  they  were  not 
part  of  the  testing  group,  using  the 
method  provided  in  this  paragraph 
(e)(3).  If  this  method  is  used  to 
determine  whether  a  defined 
contribution  plan  satisfies  the  average 
benefit  percentage  test,  employee 
benefit  percentages  under  all  defined 
contribution  plans  in  the  testing  group 
must  be  determined  on  a  contributions 
basis,  and  benefits  under  any  defined 
benefit  plans  may  not  be  included  in  the 
employee  benefit  percentage.  Similarly, 
if  this  method  is  used  to  determine 
whether  a  defined  benefit  plan  satisfies 
the  average  benefit  percentage  test, 
employee  benefit  percentages  under  all 
defined  benefit  plans  in  the  testing 
group  must  be  determined  on  a  benefits 
basis,  and  allocations  under  any  defined 
contribution  plans  may  not  be  included 
in  the  employee  benefit  percentage. 

(ii)  Restriction  on  use  of  separate 
testing  group  determination  method.  A 
plan  does  not  satisfy  the  average  benefit 
percentage  test  using  the  method 
provided  in  this  paragraph  (e)(3)  unless 
each  of  the  plans  in  the  testing  group  of 
the  other  type  (i.e.,  defined  benefit  plan 


or  defined  contribution  plan)  than  the 
plan  being  tested  satisBes  the  average 
benefit  test  of  §  1.410(b)-2(b)(3)  using 
the  method  in  this  paragraph  (e)(3)  or 
satisfies  the  ratio  percentage  test  of 
§1.410(b)-2(b)(2). 

(iii)  Treatment  of  permitted  disparity. 
Although  under  the  general  rule  of  this 
paragraph  (e)(3)  plans  of  another  type 
are  disregarded  in  determining 
employee  benefit  percentages,  the 
permitted  disparity  used  by  those  plans 
(including  any  permitted  disparity  that 
is  used  by  those  plans  to  satisfy 
§  1.401(a)(4)-l(b)(2))  is  nonetheless 
taken  into  account  in  determining  the 
extent  to  which  permitted  disparity  may 
be  used  in  determining  employee 
benefit  percentages. 

(iv)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(e)(3): 

Example.  Employer  A  maintains  two 
defined  benefit  plans,  neither  of  which 
covers  a  group  of  employros  that  satisfies  the 
ratio  percentage  test  of  $  1.410{b>-2(bK2).  and 
a  prontsharing  plan  and  a  section  401  (k) 
plan,  each  of  which  benefits  ■  group  of 
employees  that  satisfies  the  ratio  percentage 
test  of  §1.410(b)-2(bM2).  The  defined  benefit 
plans  will  satisfy  the  average  benefit 
percentage  test  if  the  actual  benefit 
percentage  of  all  nonexcludable  nonhighly 
comptensated  employees,  computed  on  a 
benefits  basis  without  regard  to  contributions 
under  the  profit-sharing  plan  or  the  section 
401{k)  plan,  is  at  least  70  percent  of  the 
actual  benefit  percentage  of  all 
nonexcludable  highly  compensated 
employees,  computed  on  a  t>enefits  basis 
without  regard  to  contributions  under  the 
profit-sharing  plan  or  the  section  401  (k]  plan. 

(4)  Simplified  method  for  determining 
employee  benefit  percentages  for  certain 
defined  benefit  plans — (i)  In  general.  An 
employee's  employee  benefit  percentage 
with  respect  to  a  plan  may  be 
determined  under  the  simpUfied 
method  of  paragraph  (e)(4J(ii)  of  this 
section,  provided  the  following 
conditions  are  satisfied: 

(A)  The  only  plans  included  in  the 
testing  group  are  defined  benefit  plans, 
and  employee  benefit  percentages  under 
these  plans  are  determined  on  a  benefits 
basis. 

(B)  Employee  benefit  percentages 
under  the  plans  in  the  testing  group  are 
not  required  to  be  determined  by  taking 
into  account  early  retirement  benefits 
under  paragraph  {d)(7)  of  this  section. 

(C)  The  plan  is  a  safe  harbor  defined 
benefit  plan  described  in  §  1.401(a)(4)- 
3(b). 

(ii)  Simplified  method — (A)  Section 
401(1)  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii),  an 
employee's  employee  benefit  percentage 
with  respect  to  a  section  401  (fl  plan 
described  in  §  1.401(a)(4>-3(b)(3)  (i.e..  a 
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unit  credit  plan)  may  be  deemed  equal 
to  the  employee's  excess  benefit 
percentage  or  gross  benefit  percentage 
(as  defined  in  §  1.401{/)-l(c)(14)  or  (18). 
respectively),  whichever  is  applicable 
under  the  plan's  benefit  formula  in  the 
plan  year.  In  the  case  of  a  section  401(7) 
plan  described  in  §  1.401(a)(4)-3{b){4) 
(i-e.,  a  fractional  accrual  plan),  an 
employee's  employee  benefit  percentage 
with  respect  to  that  plan  may  oe  deemed 
equal  to  the  rate  at  which  the  excess  or 
gross  benefit,  whichever  is  applicable, 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan's 
benefit  formula  and  an  employee's 
projected  service  at  normal  retirement 
age. 

(B)  Other  plans.  Under  the  simplified 
method  of  this  paragraph  (e)(4)(ii),  an 
employee's  employee  benefit  percentage 
with  respect  to  a  plan  described  in 
§  1.401(a)(4)-3(b)(3)  that  is  not  a  section 
401  (/)  plan  and  that  is  not  imputing 
permitted  disparity  may  be  deemed 
equal  to  the  employee's  benefit  rate  in 
the  plan  year  under  the  plan's  benefit 
formula.  In  the  case  of  a  plan  described 
in  §  1.401{a)(4)-3(b)(4)  that  is  not  a 
section  401(7)  plan  and  that  is  not 
imputing  permitted  disparity,  an 
employee's  employee  benefit  percentage 
with  respect  to  that  plan  may  be  deemed 
equal  to  the  rate  at  which  the  benefit 
accrues  for  the  employee  in  the  plan 
year,  taking  into  account  the  plan's 
benefit  formula  and  an  employee's 
projected  service  at  normal  retirement 
age. 

(5)  Three-year  averaging  period.  An 
employee's  employee  benefit  percentage 
may  be  determined  for  a  testing  period 
as  the  average  of  the  employee's 
employee  benefit  percentages 
determined  separately  for  the  testing 
period  and  for  the  immediately 
preceding  one  or  two  testing  periods 
(referred  to  in  this  section  as  an 
"averaging  period").  Employee  benefit 
percentages  of  a  particular  employee 
that  are  averaged  together  within  an 
averaging  period  must  be  determined  on 
a  consistent  basis  for  all  testing  periods 
within  the  averaging  period. 

(6)  Alternative  methods  of 
determining  compensation.  Employee 
benefit  percentages  may  be  determined 
on  the  basis  of  any  definition  of 
compensation  that  satisfies  §  1.414(s)- 
1(d)  (without  regard  to  whether  the 
definition  satisfies  §  1.414(s)-l{d)(3)). 
provided  that  the  same  definition  is 
used  for  all  employees  and  it  is 
reasonable  to  believe  that  the  definition 
does  not  result  in  an  average  benefit 
percentage  that  is  significantly  higher 
than  the  average  benefit  percentage  that 
would  be  determined  had  employee 
benefit  percentages  been  determined 


using  a  definition  of  compensation  that 
also  satisfies  §  1.414(s)-l(d)(3). 

•        •        •        •        • 

Par.  9.  Section  1.410(b)-€  is  amended 
by: 

(1)  Revising  paragraphs  (b)(1),  (b)(2), 
(d)(2),  and  (g). 

(2)  Adding  paragraph  (i). 

(3)  The  revisions  and  addition  read  as 
follows: 

§1.410(b>«    Excludalile  employeet. 

(b)  Minimum  age  and  service 
exclusions — (1)  In  general.  If  a  plan 
applies  minimum  age  and  service 
eligibility  conditions  permissible  under 
section  410(a)(1)  and  excludes  all 
employees  who  do  not  meet  those 
conditions  fi'om  benefiting  under  the 
plan,  then  all  employees  who  fail  to 
satisfy  those  conditions  are  excludable 
employees  with  respect  to  that  plan.  An 
employee  is  treated  as  meeting  the  age 
and  service  requirements  on  the  date 
that  any  employee  with  the  same  age 
and  service  (including  service  permitted 
to  be  taken  into  account  for  purposes  of 
nondiscrimination  testing  under 
§  1.401(a)(4)-n{d)(3))  would  be  eligible 
to  commence  participation  in  the  plan, 
as  provided  in  section  410(b)(4)(C). 

(2)  Multiple  age  and  service 
conditions.  If  a  plan,  including  a  plan 
for  which  an  employer  chooses  the 
treatment  under  paragraph  (b)(3)  of  this 
section,  has  two  or  more  different  sets 
of  minimum  age  and  service  eligibility 
conditions,  those  employees  who  fail  to 
satisfy  all  of  the  different  sets  of  age  and 
service  conditions  are  excludable 
employees  with  respect  to  the  plan. 
Except  as  provided  in  paragraph  (b)(3) 
of  this  section,  an  employee  who 
satisfies  any  one  of  the  different  sets  of 
conditions  is  not  an  excludable 
employee  with  respect  to  the  plan. 
Differences  in  the  manner  in  which 
service  is  credited  (e.g.,  hours  of  service 
calculated  in  accordance  with  29  CFR 
2530.200l>-2  for  hourly  employees  and 
elapsed  time  calculated  in  accordance 
with  §  1.410(a)-7  for  salaried 
employees)  for  purposes  of  applying  a 
service  condition  are  not  taken  into 
account  in  determining  whether 
muhiple  age  and  service  eligibility 
conditions  exist. 


(d)«  *  • 

(2)  Definition  of  collectively  bargained 
employee — (i)  In  general.  A  collectively 
bargained  employee  is  an  employee  who 
is  included  in  a  unit  of  employees 
covered  by  an  agreement  that  the 
Secretary  of  Lebor  finds  to  be  a 
collective  bargaining  agreement  between 
employee  representatives  and  one  or 


more  employers,  provided  that  there  is 
evidence  that  retirement  benefits  were 
the  subject  of  good  faith  bargaining 
between  employee  representatives  and 
the  employer  or  employers.  An 
employee  is  a  collectively  bargained 
employee  regardless  of  whether  the 
employee  benefits  under  any  plan  of  the 
employer.  See  section  7701(a)(46)  and 
§301.7701-177  of  this  chapter  for 
additional  requirements  applicable  to 
the  collective  bargaining  agreement.  An 
employee  who  performs  hours  of  service 
during  the  plan  year  as  both  a 
collectively  bargained  employee  and  a 
noncollectively  bargained  employee  is 
treated  as  a  collectively  bargained 
employee  with  respect  to  the  hours  of 
service  performed  as  a  collectively 
bargained  employee  and  a 
noncollectively  bargained  employee 
with  respect  to  the  hours  of  service 
performed  as  a  noncollectively 
bargained  employee. 

(ii)  Special  rules  for  certain 
employees  in  multiemployer  plans — (A) 
In  general.  For  purposes  of  this 
paragraph  (d),  a  noncollectively 
bargained  employee  who  benefits  under 
a  muhiemployer  plan  may  be  treated  as 
a  collectively  bargained  employee  with 
respect  to  all  of  the  employee's  hours  of 
service  under  the  rules  of  paragraphs 
(d)(2)(ii)(B)  through  (E)  of  this  section, 
if  the  employee  is  or  was  a  member  of 
a  unit  of  employees  covered  by  a 
collective  bargaining  agreement  and  that 
agreement  provides  for  the  employee  to 
benefit  under  the  plan  in  the  current 
plan  year.  For  this  purpose,  provisions 
of  a  participation  agreement  or  similar 
document  are  taken  into  account  in 
determining  whether  a  collective 
bargaining  agreement  provides  for  an 
employee  to  benefit  under  a 
multiemployer  plan. 

(B)  Employees  who  were  collectively 
bargained  employees  during  a  portion  of 
the  current  plan  year.  An  employee 
described  in  paragraph  (d)(2)(ii)(A)  of 
this  section  who  performs  services  for 
an  employer  that  is  a  party  to  a 
collective  bargaining  agreement  both  as 

a  collectively  bargained  employee  and 
as  a  noncollectively  bargained  employee 
during  a  plan  year  may  be  treated  as  a 
collectively  bargained  employee  for  the 
plan  year,  provided  that  at  least  half  of 
the  employee's  hours  of  service  during 
the  plan  year  are  performed  as  a 
collectively  bargained  employee. 

(C)  Employees  who  were  collectively 
bargained  employees  during  the 
collective  bargaining  agreement.  An 
employee  described  in  paragraph 
(d)(2)(ii)(A)  of  this  section  who  was  a 
collectively  bargained  employee  with 
respect  to  all  of  the  employee's  hours  of 
service  during  a  plan  year  (taking  into 
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account  paragraphs  ((l)(2)(ii)  (B)  and  (E) 
of  this  section)  may  be  treated  as  a 
collectively  bargained  employee  w\\!ck 
respect  to  ell  of  the  employee's  hours  of 
service  for  the  duration  of  the  collective 
bargaining  agreement  applicable  for 
such  plan  year  or,  if  later,  imtil  the  end 
of  the  following  plan  year.  For  this 
purpose,  a  collective  bargaining 
agreement  is  applicable  for  a  plan  year 
if  it  provided  for  the  employee  to  benefit 
in  the  plan  and  was  effective  for  any 
portion  of  that  plan  year.  This  paragraph 
(d)(2)(ii)(C)  does  not  apply  unless  the 
employee  is  treated  under  the  plan  in 
the  same  manner  as  similarly-situated 
employees  who  are  collectively 
bargained  employees. 

(D)  Employees  who  previously  were 
collectively  bargained  employees.  An 
employee  who  was  treated  as  a 
collectively  barg&ined  employee 
pursuant  to  paragraph  (d)(2j(ii](C)  of 
this  section  may  continue  to  be  treated 
as  a  collectively  bargained  employee 
with  respect  to  all  of  the  employee's 
hours  of  sarvice  beyond  the  period 
described  u)  paragraph  (d)(2](ii](C]  of 
this  section,  provided  that  the  employee 
is  providing  services  to  an  employer 
that  is  a  party  to  a  collective  bargaining 
agreement.  This  paragraph  (d)(2)(ii)(DJ 
does  not  apply  unless  the  employee  is 
treated  under  the  plan  in  the  same 
manner  as  similarly-situated  employees 
who  are  collectively  bargained 
employees,  and  no  more  than  two 
percent  of  the  employees  covered  under 
the  multiemployer  plan  are    . 
noncollectively  bargained  employees 
(determined  without  regard  to  this 
paragraph  (d](2)(ii)(D)  but  taking  into 
account  paragraphs  (d)(2){ii)  (B)  and  (C) 
of  this  section). 

(E)  Transition  rule.  For  a  plan  year 
beginning  before  the  applicable  effective 
date  of  these  regulations  as  set  forth  in 

§  1.410(b)-10(b)  or  (d).  any  employee 
described  in  paragraph  {d)(2){ii)(A)  of 
this  section  may  be  treated  as  a 
collectively  bargained  employee  with 
respect  all  of  the  employee's  hours  of 
service  for  that  plan  year. 

(F)  Consistency  requirement.  The 
rules  in  paragraphs  (d)(2)  (i)  and  (ii)  of 
this  section  must  be  applied  to  all 
employees  on  a  reasonable  and 
consistent  basis  for  the  plan  year. 

•        *        *        •        • 

(gj  Employees  of  certain  governmental 
or  tax-exempt  entities  precluded  from 
maintaining  a  section  401(k)  plan.  For 
purposes  of  testing  a  section  401(k)  plan 
or  a  section  401(m)  plan  that  consists 
solely  of  employer  matching 
contributioas  or  employee  after-tax 
contributions  that  are  provided  under 
the  same  general  arrangement  as 


elective  contributions  under  a  section 
401  (k)  plan,  an  employer  may  treat  as 
excludable  those  employees  of 
governmental  or  tax-exempt  entities 
who  are  precluded  from  being  eligible 
employees  under  a  section  401  (k)  plan 
by  reason  of  section  401(k)(4){BJ,  if  more 
than  95  percent  of  the  employees  of  the 
employer  who  are  not  precluded  from 
being  eligible  employees  by  section 
401(k)(4)(B)  beneBt  under  the  plan  for 
the  plan  year. 
•        *        •        *        * 

(i)  Former  employees  treated  as 
employees.  An  employer  may  treat  as 
excludable  employees  all  former 
nonhighly  compensated  employees  that 
are  treated  as  employees  of  the 
employer  under  §  1.410(b)-9  solely 
because  they  have  increases  in  accrued 
benefits  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  credits  (including 
imputed  service  or  compensation)  after 
they  cease  to  perform  services  for  the 
employer. 


$1.410(b)-7    [Amended] 

Par.  10.  Section  1.410(b)-7  is 
amended  by: 

(1)  Removing  the  last  sentence  in 
paragraph  (d)(5):  and 

(2)  Removing  the  reference  "(c)(1) 
through  (c)(3)"  and  adding  "{c)(l)  and 
(c)(2)"  in  its  place  in  the  last  sentence 
of  paragraph  (e)(1). 

Par.  11.  Section  1.410{b)-9  is 
amended  by: 

(1)  Removing  the  definitions  of 
"Defined  benefit  excess  plan"  and 
"Excess  benefit  percentage"; 

(2)  Revising  the  definitions  of 
"Employee",  and  "Former  employee"  as 
set  forth  below; 

(3)  Removing  the  definition  of  "Gross 
benefit  percentage"; 

(4)  Revising  the  definitions  of  "Highly 
compensated  employee"  and  "Highly 
compensated  former  employee"  as  set 
forth  below; 

(5)  Removing  the  definition  of  "Offset 
plan"; 

(6)  Removing  the  reference 

"§  1.401(a)(4)-2(b)(3)"  and  adding 
"§  1.401(a)(4)-2(b)(2)"  in  its  place  in 
paragraph  (2)  of  the  definition  of 
"Section  401{/)  plan";  and 

(7)  Removing  the  word  "engineer" 
from  the  definition  of  "professional 
employee". 

S1.410(b>4    DafinWoTO. 


an  employee  pursuant  to  section 
401(c)(1),  or  a  leased  employee  (not 
excluded  under  section  414(n)(5))  who 
is  treated  as  an  employee  of  the 
employer-recipient  under  section 
414(n)(2)  or  414(o)(2).  Individuals  that 
an  employer  treats  as  employees  under 
section  414(n)  pursuant  to  the 
requirements  of  section  414(o)  are 
considered  to  be  leased  employees  for 
purposes  of  this  rule.  In  addition,  an 
individual  must  be  treated  as  an 
employee  with  resp>ect  to  allocations 
under  a  defined  contribution  plan  taken 
into  account  under  §  1.401(a)(4)-2(c)(ii) 
and  with  respect  to  increases  in  accrued 
benefits  (within  the  meaning  of 
411(a)(7))  under  a  defined  benefit  plan 
that  are  based  on  ongoing  service  or 
compensation  (including  imputed 
service  or  compensation)  credits. 

Former  employee.  "Former 
employee"  means  an  individual  who 
was,  but  has  ceased  to  be,  an  employee 
of  the  employer  (i.e.,  the  individual  has 
ceased  performing  services  as  an 
employee  for  the  employer).  An 
individual  is  treated  as  a  former 
employee  beginning  on  the  day  after  the 
day  on  which  the  individual  ceases 
performing  services  as  an  employee  for 
the  employer.  Thus,  an  individual  who 
ceases  performing  services  as  an 
employee  for  an  employer  during  a  plan 
year  is  both  an  employee  and  a  former 
employee  for  the  plan  year. 
Notwithstanding  the  foregoing,  an 
individual  is  an  employee  (and  not  a 
former  employee)  to  the  extent  that  the 
individual  is  treated  as  an  employee 
with  respect  to  the  plan  for  the  plan 
year  under  the  definition  of  employee  in 
this  section. 


Employee.  "Employee"  means  an 
individual  who  performs  services  for 
the  employer  who  is  either  a  common 
law  employee  of  the  employer,  a  self- 
employed  individual  who  is  treated  as 


Highly  compensated  employee. 
"Highly  compensated  employee"  means 
an  employee  who  is  a  highly 
compensated  employee  within  the 
meaning  of  section  414(q)  or  a  former 
employee  treated  as  an  employee  under 
the  definition  of  employee  in  this 
section  who  is  a  highly  compensated 
former  employee  within  the  meaning  of 
section  414(q). 

Highly  compensated  former 
employee.  "Highly  compensated  former 
employee"  means  a  former  employee 
who  is  a  highly  compensated  former 
employee  within  the  meaning  of  section 
414(q). 

•  •  *  •  • 

Par  12.  Section  1.410(b)-10  as 
proposed  on  August  10, 1992  (57  FR 
35541)  is  amended  by: 

(1)  Removing  paragraph  (a){3). 

(2)  Adding  paragraph  (d)  to  read  as 
follows: 
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f1.410(b)-10    Eftactlv*  datM  and 
Iranaition  nil**. 

•        •        •        •        • 

(d)  Effective  date  for  governmental 
plans.  In  the  case  of  governmental  plans 
described  in  section  414(d),  Including 
plans  subject  to  section  403(b)(12)(A)(i) 
(nonelective  plans)  S  1.410(b)-2  through 
§  1.410(b^l0  apply  to  plan  years 
beginning  on  or  after  January  1, 1996,  or 
90  days  after  the  opening  of  the  first 
legislative  session  beginning  on  or  after 
January  1, 1996,  of  the  governing  body 
with  authority  to  amend  the  plan,  if  that 
body  does  not  meet  continuously.  Such 
plans  are  deemed  to  satisfy  section 
410(b)  (and  in  the  case  of  such  plans 
that  are  not  subject  to  section 
403(b)(12)(A)(i).  section  401(a)(3)  as  in 
effect  on  September  1, 1974)  for  plan 
years  before  that  effective  date.  For 
purposes  of  this  section,  the  term 
"governing  body  with  authority  to 
amend  the  plan"  means  the  legislature, 
board,  commission,  council,  or  other 
governing  body  with  authority  to  amend 
the  plan.  See  §  1.410(b)-2(d)  and  (e). 
MkhMl  P.  DoUn, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  93-9135  Filed  4-16-93;  8:45  ami 
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26  CFR  Part  1 

[EE-3-93:  EE-4-«3;  EE-5-93] 

RIN  154S-AR53;  154S-AR51;  1545-AR55 

Permitted  Disparity  With  Respect  to 
Benefits  and  Contributions;  Minimum 
Coverage  Requirements;  and 
Definition  of  Compensation  for 
Qualified  Plans;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  public  hearing  on 
proposed  regulations. 


SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  three 
separately-issued  sets  of  proposed 
amendments  to  the  final  regulations. 
First,  the  hearing  will  cover  proposed 
amendments  on  the  final  regulations 
under  section  401(1)  of  the  Internal 
Revenue  Code  of  1986,  which  provides 
for  permitted  disparity  in  employer 
contributions  to,  and  employer- 
provided  benefits  under,  qualified 
plans.  Second,  the  hearing  will  cover 
proposed  amendments  on  the  final 
regulations  under  section  401(a)(4)  and 
410(b)  of  the  Internal  Revenue  Code  of 
1986.  They  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988.  Third,  the  hearing  will 
cover  proposed  amendments  to  the  final 


regulations  under  section  401(a)(4)  and 
414(s)  of  the  Internal  Revenue  Code  of 
1986.  They  reflect  changes  made  by  the 
Tax  Reform  Act  of  1986  and  by  the 
Technical  and  Miscellaneous  Revenue 
Act  of  1988. 

DATES:  The  public  hearing  will  be  held 
on  Monday,  June  7, 1993,  beginning  at 
10  a.m.  Requests  to  speak  and  outlines 
of  oral  comments  must  be  received  by 
Friday,  May  21, 1993. 

ADDRESSES:  The  public  bearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
Floor,  7400  corridor.  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC:CORP:T:R 
(EE-3-93;  EE-4-93;  EE-5-93J.  room  • 
5228,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-622-7190,  (not  a  toll-firee  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
regulations  that  would  provide  the 
guidance  necessary  to  comply  with  the 
law  and  affect  sponsors  of,  and 
participants  in,  tax-qualified  retirement 
plans.  These  regulations  appear  in  the 
proposed  rules  section  of  this  issue  of 
the  Federal  Register. 

The  rules  of  §  601.601  (a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
May  21, 1993.  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  6-om  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 


By  direction  of  the  Commissioner  of 
Internal  Revenue: 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer.  Assistant 
Chief  Counsel  (Corporate) 
IFR  Doc.  93-9137  Piled  4-16-93;  8:45  ami 
aiLUNO  CODE  4ao-ot-u 


26  CFR  Part  1 
(EE-3-931 
RIN  154S-AR53 

Permitted  Disparity  with  Respect  to 
Benefits  and  Contributions 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  amendments  to  the  final 
regulations  under  section  401(7)  of  the 
Internal  Revenue  Code  of  1986,  which 
provides  for  permitted  disparity  in 
employer  contributions  to,  and 
employer-provided  benefits  under, 
qualified  plans.  The  regulations  reflect 
changes  made  by  the  Tax  Reform  Act  of 
1986  and  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
The  regulations  provide  guidance 
necessary  to  comply  with  the  law  and 
affect  sponsors  of,  and  participants  in, 
tax-qualified  retirement  plans. 
DATES:  Written  comments  must  be 
received  by  June  21, 1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
at  a  public  hearing  scheduled  for 
Monday,  June  7, 1993,  at  10  a.m.  must 
be  received  by  Friday,  May  21, 1993. 
ADDRESSES:  Please  send  comments, 
requests  to  appear  at  the  public  hearing, 
and  outlines  of  oral  comments  to  be 
presented  at  the  public  hearing  to: 
Internal  Revenue  Service.  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (EE-3-93),  room  5228, 
Washington.  DC  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  hearing.  Mike  Slaughter, 
Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate),  at  (202)  622-7190 
(not  a  toll-ft-ee  number).  Concerning  the 
proposed  regulations,  Patricia 
McDermott  at  (202)  622-4606  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

Proposed  regulations  under  section 
401  (/)  were  published  in  the  Federal 
Register  on  November  15,  1988  (53  FR 
45917).  The  November  1988  proposed 
regulations  were  supplemented  and 
modified  by  proposed  regulations 
published  in  the  Federal  Register  on 
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May  14, 1990  (55  FR  19947).  and 
September  14. 1990  (55  FR  37888). 

Written  comments  were  received  from 
the  public  on  the  proposed  regulations. 
In  addition,  public  hearings  on  the 
proposed  regulations  were  held  June  29. 

1989.  and  September  26.  27.  and  28. 

1990.  After  consideration  of  all  the 
written  comments  received  and  the 
statements  made  at  the  hearings,  the 
proposed  regulations  under  section 
401(7)  were  adopted  as  modified  by  Bnal 
regulations  (T.D.  8359)  pubhshed  in  the 
Federal  Register  on  September  19.  1991 
(56  FR  47610).  Final  regulations  were 
also  published  under  section  401(a)(4) 
and  related  provisions  on  September  19, 

1991.  On  August  10. 1992,  the  Internal 
Revenue  Service  published  in  the 
Federal  Register  (57  FR  35536) 
regulations  proposing  to  extend  the 
effective  date  of  the  final  regulations 
under  section  401(a)(4),  section  401(7), 
and  related  regulations,  generally  to 
plan  years  beginning  on  or  after  January 
1.  1994. 

Explanation  of  Provisions 

1.  Overview 

Section  401(a)(4)  requires  that 
contributions  or  benefits  not 
discriminate  in  favor  of  highly 
compensated  employees.  Section 
401(a)(5)  provides  that  a  plan  does  not 
discriminate  merely  because  the 
contributions  or  benefits  under  the  plan 
bear  a  uniform  relationship  to 
compensation,  taking  into  account  the 
permitted  disparity  under  section  401(7). 
The  regulations  under  section  401(a)(4) 
provide  certain  safe  harbor  plan  designs 
that  use  the  permitted  disparity  under 
section  401(7).     ' 

2.  PIA  Offset  Safe  Harbor 

The  proposed  regulations  would 
implement  the  PIA  offset  safe  harbor 
described  in  Notice  92-32, 1992-29 
I.R.B.  9.  The  regulations  would  allow  a 
defined  benefit  plan  that  offsets  an 
employee's  benefit  by  a  percentage  of 
the  employee's  primary  insurance 
amoimt  imder  Social  Security  (PIA)  to 
satisfy  section  401(7)  and  thus  to  satisfy 
the  nondiscriminatory  amount 
requirement  under  section  401(a)(4)  on 
a  safe  harbor  basis. 

The  September  1991  final  regulations 
under  section  401(7)  generally  require 
the  ofiset  under  an  offset  plan  to  be 
tmiform,  that  is.  the  same  percentage  of 
final  average  compensation  (up  to  the 
offset  level  specified  in  the  plan)  for  all 
employees  with  the  same  service.  PIA 
offsets  are  not  uniform  under  that 
standard.  Under  the  proposed 
regulations,  an  offset  would  not  fail  to 
be  uniform  merely  because  the  plan 


applies  an  offset  of  the  lesser  of  a 
specified  percentage  of  the  employee's 
PIA  and  en  offset  that  otherwise  satisfies 
section  401(7)  (the  section  401(^ 
overlay).  The  section  401(7)  overlay 
assures  that  the  offset  satisfies  the 
maximum  offset  allowance  established 
by  section  401(7)  and  eliminates  the 
need  to  reduce  the  PIA  offset  in  certain 
cases  (such  as  early  retirement)  as  was 
required  under  Rev.  Rul.  71-446, 1971- 
2  C.B.  187. 

The  proposed  regulations  would 
define  PLA  generally  as  the  employee's 
old-age  insurance  benefit  under  the 
Social  Security  Act  as  in  effect  at  the 
time  the  employee's  offset  is 
determined.  PIA  would  have  to  be 
determined  in  a  consistent  manner  for 
all  employees,  in  accordance  with 
guidance  published  by  the 
Commissioner.  For  this  purpose.  Rev. 
Rul.  84-45,  1984-1  C.B.  115,  would 
continue  to  apply  in  determining  the 
compensation  history  on  which  an 
employee's  PIA  can  be  based. 

3.  Section  417(e)  Exception 

The  September  1991  regulations 
generally  provide  that  an  optional  form 
of  benefit  that  is  not  payable  as  a  level 
annuity  over  the  life  of  the  employee 
must  satisfy  the  disparity  maximum  on 
a  normalized  basis.  Thus,  for  example, 
a  plan  that  provides  a  subsidized  single- 
sum  benefit  must  reduce  the  disparity 
maximum  as  a  result  of  the  subsidy.  The 
September  1991  regulations  also 
provide  an  exception  under  which  a 
plan  does  not  fail  to  satisfy  the  disparity 
maximum  merely  because  it  complies 
with  the  interest  rate  restrictions  under 
sections  401(a)(ll)  and  417(e)  (section 
417(e)  exception). 

Under  §  1.417(e)-l(d),  a  plan  must 
restrict  the  interest  rates  used  to 
determine  certain  benefits.  One 
restriction  applies  if  the  present  value  of 
the  benefit  does  not  exceed  $25,000,  and 
a  looser  restriction  applies  if  the  present 
value  exceeds  $25,000.  Practitioners 
have  asked  whether  the  section  417(e) 
exception  is  available  if  a  plan  is  written 
to  satisfy  the  tighter  restriction  for  all 
benefits,  without  regard  to  the  amount 
of  the  present  value  of  the  benefit.  The 
proposed  regulations  specify  that  the 
section  417(e)  exception  would  apply 
even  where  the  plan  uses  the  same 
interest  rate  for  all  benefits.  The 
proposed  regulations  would  also  clarify 
that,  if  a  plan  provides  a  subsidized 
benefit  using  an  interest  rate  even  lower 
than  the  rate  required  under  section 
417(e),  the  disparity  maximum  must  be 
reduced  to  reflect  the  entire  subsidy,  not 
merely  the  difference  between  the  rate 
required  under  section  417(e)  and  the 
plan's  rate. 


4.  Qualified  Disability  Benefits 

Under  section  401(7),  the  disparity 
provided  under  a  plan  cannot  exceed  a 
specified  maximum  that  must  be 
reduced  in  the  case  of  benefits 
commencing  before  an  employee's 
social  security  retirement  age  (SSRA). 
The  September  1991  regulations  provide 
an  exception  to  the  reductions  in  the 
case  of  a  disability  benefit  commencing 
before  an  employee's  SSRA  only  if  the 
benefit  meets  the  regulations'  definition 
of  a  "temporary  disability  benefit." 

Proposed  regulations  under  section 
401(a)(4)  provide  that,  generally,  a 
qualified  disability  benefit  within  the 
meaning  of  section  411(a)(9)  would  not 
be  taken  into  account  for  purposes  of 
applying  the  nondiscriminatory  amount 
requirement  under  section  401(a)(4). 
Consistent  with  that  change,  these 
proposed  regulations  provide  that  a 
disparity  reduction  would  not  apply 
merely  because  of  a  quaUfied  disability 
benefit.  Thus,  while  an  early  retirement 
benefit  requires  a  reduction  in  the 
disparity  maximum,  a  benefit  paid 
before  an  employee's  SSRA  on  account 
of  the  employee's  bona  fide  disability 
would  not  require  such  a  reduction, 
provided  it  is  a  qualified  disability 
benefit  under  section  411(a)(9). 

5.  Overall  Disparity 

The  September  1991  regulations 
provide  annual  and  cumulative  overall 
permitted  disparity  limits,  that  is.  hmits 
on  the  disparity  that  can  be  provided  to 
an  employee  under  more  than  one  plan 
and  over  the  employee's  total  years  of 
service.  For  purposes  of  the  overall 
disparity  limits,  an  annual  disparity 
fraction  is  determined  for  the  employee 
for  each  year  of  service  under  a  plan, 
reflecting  the  portion  of  the  disparity 
maximum  used  under  the  plan  for  that 
year.  The  cumulative  disparity  limit 
prohibits  the  sum  of  the  employee's 
annual  disparity  fractions  from 
exceeding  35. 

Under  the  September  1991 
regulations,  if  a  defined  benefit  plan 
provides  a  benefit  equal  to  the  greater  of 
the  benefits  under  two  formulas  (or  if 
the  benefits  under  the  plan  are  offset  by 
benefits  under  another  defined  benefit 
plan),  the  annual  disparity  fraction  for 
a  given  year  is  the  larger  of  the  fractions 
determined  separately  under  each 
formula  (or  each  plan).  Comments  have 
described  a  plan  design  under  which  a 
defined  benefit  plan  provides  two 
formulas,  one  using  maximum  disparity 
for  35  years  of  service  and  the  other 
using  less  than  maximum  disparity  for 
more  than  35  years  of  service.  The 
purpose  of  that  design  is  to  provide  a 
certain  benefit  level  for  the  first  35  years 
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of  service  and  to  provide  additional 
benefits  for  employees  who  work 
beyond  35  years.  Under  the  September 
1991  regulations,  however,  the  sum  of 
the  employee's  annual  disparity 
fractions  is  35  alter  35  years  (because 
maximimi  disparity  is  used  in  one  of  the 
formulas},  and  thus  the  plan  can 
provide  no  further  disparity. 

Because  of  difficulty  in  measuring  the 
amount  of  disparity  used  prior  to  the 
1989  effective  date  of  section  401(/),  the 
September  1991  regulations  also  sat  the 
disparity  fraction  equal  to  one  for  any 
year  of  service  before  1989.  Comments 
have  questioned  the  appropriateness  of 
applying  this  rule  to  a  year  of  service 
before  1989  if  a  new  formula  that 
satisfies  section  401(1)  applies  to  that 
year  and  the  formula  uses  less  than 
maximum  disparity. 

In  response  to  those  comments,  the 
proposed  regulations  would  provide  a 
special  rule  that,  if  an  employee  has 
never  benefited  under  another  plan 
using  permitted  disparity,  a  defined 
benefit  plan  providing  the  greater  of  the 
benefits  under  two  or  more  formulas 
would  be  deemed  to  satisfy  the 
cumulative  disparity  limit  if  each 
formula  separately  satisfied  the 
cumulative  limit.  Thus,  the  fact  that  one 
formula  uses  maximum  disparity  for  35 
years  would  not  preclude  the  other 
formula  from  applying  disparity  to 
additional  years  of  service.  The  special 
rule  would  also  allow  a  plan  that 
applies  a  new  formula  to  all  years  of 
service  to  satisfy  the  cumulative 
disparity  limit  on  the  basis  of  that 
formula,  without  regard  to  the  amount 
of  disparity  used  under  the  prior 
formula  in  the  plan  for  years  before 
1989.  In  addition,  if  an  employee's 
benefit  under  a  defined  benefit  plan  is 
offset  by  the  benefit  \mder  another  plan 
and  the  employee  has  benefited  on^ 
under  those  two  plans,  the  plan  would 
be  deemed  to  satisfy  the  cumulative 
disparity  limit  if  each  plan  separately 
satisfied  the  cumulative  limit  without 
regard  to  the  other  plan. 

6.  Other  Changfis  to  the  Section  401(0 
Regulations 

The  proposed  regulations  would  also: 

•  Coordinate  definitions  and  citations 
with  other  related  proposed  regulations. 

•  Include  Simplified  Employee 
Pensions  (SEPs)  as  defined  contribution 
plans  subject  to  the  section  401(7)  rules. 

•  a&rify  the  annual  disparity  fraction 
for  plans  using  fractional  accrual. 

•  Clarify  application  of  the 
uniformity  requirement  for  employees 
who  are  Umited  by  cumulative 
disparity. 


Reliance  on  These  Propoeed 
Regulations 

Taxpayers  may  rely  on  these  proposed 
regulations  for  guidance  pending 
issuance  of  final  regulations.  If  ^ture 
regulations  are  more  restrictive,  such 
guidance  will  be  applied  without 
retroactive  effect. 

Special  Analyses 

It  has  been  determined  that  these 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  To  Appear  at 
the  Public  Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  timely  (preferably  a  signed 
original  and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  Because  the 
Treasury  Department  expects  to  issue 
final  regulations  on  this  matter  as  soon 
as  possible,  a  public  hearing  will  be 
held  at  10  a.m.  on  Monday,  June  7, 
1993,  in  the  I.R.S.  Auditorium.  Seventh 
Floor.  7400  Corridor,  Internal  Revenue 
Service.  1111  Constitution  Ave..  NW.. 
Washington,  DC  Comments  must  be 
received  by  June  21.  1993.  Requests  to 
speak  (with  outlines  of  oral  comments) 
must  be  received  by  May  21. 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Register. 

These  regulations  may  also  be 
discussed  at  the  pubUc  hearing 
concerning  the  January  1993  proposed 
section  401(a)(4)  regulations 
(Nondiscrimination  Requirements  for 
Qualified  Plans.  EE-62-92)  that  were 
published  on  January  12. 1993  (58  FR 
3876).  The  public  hearing  is  scheduled 
for  Friday.  April  23. 1993.  at  10  a.m.. 
and  will  continue,  if  necessary,  on 
Monday.  April  26. 1993.  at  10  a.m.  in 
the  I.R.S.  Auditorium.  Seventh  Floor. 
1111  Constitution  Ave..  NW., 
Washington,  DC  Individuals  who  have 
requested  to  speak  at  that  hearing  do  not 
need  to  submit  a  separate  request,  nor 
do  they  need  to  amend  any  previously 


submitted  outline  of  oral  comments  in 
order  to  speak  on  this  document  at  the 
bearing. 

Drafting  Information 

The  principal  authcv  of  these 
proposed  regulations  is  Patricia 
McDermott  of  the  Office  of  the  Assistant 
Chief  Counsel  (Employee  Benefits  and 
Exempt  Organizations),  Internal 
Revenue  Service.  However,  personnel 
frDm  other  offices  of  the  Service  and  the 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  1.401-0 
through  1.419A-2T 

Bonds.  Employee  benefit  plans. 
Income  taxes.  Pensions.  Reporting  and 
recordkeeping  requirements,  SeOurities, 
Trusts  and  Trustees. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C  780S  *  •  • 

Par.  2.  Section  1.401(7}-0  is  amended 
by: 

1.  Removing  the  entries  for  %  1.401(/)- 
1,  paragraphs  (b)(1)  and  (2). 

2.  Revising  the  entry  for  §  1.401(0-1, 
paragraph  (c)(6). 

3.  Redesignating  the  entries  for 

§  1.401(/)-l,  paragraphs  (c)(22)  through 
(c)(24)  and  paragraphs  (c)(25)  throu^ 
(c)(33).  as  §  1.401(7)-1,  paragraphs 
(c)(23)  through  (c)(25)  and  (c)(27) 
through  (c)(35)  respectively. 

4.  Adding  entries  for  §  1.401(fl-l,  new 
paragraphs  (c)(22)  and  (c)(26). 

5.  Adding  entries  for  §  1.401(/)-3. 
paragraphs  (c)(2)(vi)  (A).  (B)  and  (Q, 
(c)(2)(ix).  and  (d)(8)(Ui)(D). 

6.  Removing  the  entry  for  §  1.401(7>- 
3,  pcuragraph  (eM4),  and  redesignating 
the  entries  for  §  1.401(/)-3,  paragraphs 
(e)(5)  and  (e)(6),  as  S  1.401(fl-3, 
paragraphs  (eM4)  and  (e)(5), 
respectively. 

7.  Revising  the  entry  for  §  1.401(/)-3, 
paragraph  (g). 

8.  Adding  entries  for  $  lA0UI)-5. 
paragraphs  (b)(5)  (i)  and  (ii). 

9.  Adding  an  entry  for  §  1.401(/)-5. 
paragraph  (b)(8)(v). 

10.  Redesignating  the  entry  for 
§  1.40 1(/>-5.  paragraph  (c)(4j,  as 
§  1.401(/)-5,  paragraph  (c)(5). 

11.  Adding  an  entry  for  §  1.401(7)-5. 
new  paragraph  (c)(4). 
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12.  The  added  and  revised  entries 
read  as  follows: 

f1.401(IH)    Table  of  contwit*. 


Section  1.401  (I hi  Permitted  disparity  with 
respect  to  employer-provided  contributions 
or  benefits. 

•         •         •         •         • 

(c)*  •  • 

(6)  Benefit,  right,  or  feature. 


(22)  Noahighly  compensated  employee. 
(26)  PIA. 


Section  1.401(1^3  Permitted  disparity  for 
defined  benefit  plans. 

(c)  •  *  • 
(2)  •  •  • 
(vi)»  •  • 

(A)  In  general. 

(B)  Unit  credit  plans. 

(C)  Fractional  accrual  plans. 


(ix)  PIA  o&ets. 


(d) •  •  • 

(8)  *  •  • 

(iii)  •  •  • 

(D)  Individual  disparity  reductions. 


(gj  No  reductions  in  0.75  percent  factor  for 
ancillary  b«iefits. 


Section  1.401  (l}-5  Overall  permitted 
disparity  limits. 

(b)*  •  • 

(5)»  •  • 

(i)  In  general. 

(ii)  PIA  ofbet  plans. 


(8)*   *  • 

(v)  Fractional  accrual  plans. 

(c)  *  •  • 

(4)  Special  rules  for  greater  of  formulas  and 
offset  arrangements, 
(i)  Greater  of  formulas. 

(A)  In  general. 

(B)  Single  plan. 

(C)  Separate  satisfaction  by  formulas, 
(ii)  Offset  arrangements. 

(A)  In  general 

(B)  No  other  plan. 

(Q  Separate  satisfaction  by  plans. 

Par.  3.  Section  1.401(/)-l  is  amended 
as  follows: 

1.  The  fiourth  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  •'1.401(a)(4)-2(b)(3)"  and 
adding  "1.401(a)(4)-2(b)(2)"  in  its  place. 

2.  The  last  sentence  of  paragraph 
(a)(3)  is  removed. 

3.  Paragraph  (b)  is  revised. 


4.  Paragraphs  (c)(2).  (6).  (9).  (17)(i). 
and  (19)  are  revised. 

5.  Paragraphs  (c)(22)  through  (c)(24) 
and  paragraphs  (c)(25)  throu^  (c)(33) 
are  redesignated  as  (c)(23)  through 
(c)(25)  and  (c)(27)  through  {c)(35) 
respectively,  and  new  paragraphs  (c)(22) 
and  (c)(26)  are  added. 

6.  Newly  designated  paragraph  (c)(35) 
is  revised. 

7.  The  additions  and  revisions  read  as 
follows: 

S 1 .401  (l>-1    Permitted  disparity  In 
employer-provided  contributiona  or 
benefit*. 


(b)  Relationship  to  other 
requirements.  Unless  explicitly 
provided  otherwise,  section  401(7)  does 
not  provide  an  exception  to  any  other 
requirement  under  section  401(a).  Thus, 
for  example,  even  if  the  plan  complies 
with  section  401(7),  the  plan  may  not 
provide  a  benefit  lower  than  the 
minimum  beneHt  required  under 
section  416.  Moreover,  a  plan  may  not 
adjust  benefits  in  any  manner  that 
results  in  a  decrease  in  any  employee's 
accrued  benefit  in  violation  of  section 
4n(d)(6)  and  section  411(b)(1)(G)  (for 
example,  as  a  result  of  an  increase  in 
covered  compensation).  However,  a 
plan  does  not  fail  to  satisfy  section 
401(7)  merely  because,  in  order  to 
comply  with  section  411,  an  employee's 
accrued  benefit  under  the  plan  is 
defined  as  the  greater  of  the  employee's 
accrued  benefit  protected  under  section 
411(d)(6)  and  the  benefit  determined 
under  a  strict  application  of  the  plan's 
benefit  formula  and  accrual  method.  See 
section  401(a)(15)  for  additional  rules 
relating  to  circumstances  under  which 
plan  benefits  may  not  be  decreased 
because  of  increases  in  social  security 
benefits. 
-     (c)*  '   ' 

(2)  Average  annual  compensation. 
"Average  annual  compensation"  means 
average  annual  compensation  within  the 
meaning  of  §  1.401(a)(4)-3(e)(2). 

(6)  Benefit,  right,  or  feature.  "Benefit, 
right,  or  feature"  means  a  benefit,  right, 
or  feature  within  the  meaning  of 
§1.401(a)(4)-12. 

*        •        •        •        • 

(9)  Defined  contribution  plan. 
"Defined  contribution  plan"  means  a 
defined  contribution  plan  within  the 
meaning  of  §  1.410(b)-9.  In  addition,  for 
purposes  of  §§1.401(7)1  through 
1.401(7)-6,  a  defined  contribution  plan 
includes  a  simplified  employee  pension 
as  defined  in  section  408(k)  (SEP),  other 
than  a  SEP  (or  portion  or  a  SEP)  that  is 
a  salary  reduction  arrangement 


described  in  section  408(k)(6) 
(SARSEP). 

(17)  Final  average  compensation — (i) 
In  general.  "Final  average 
compensation"  for  an  employee  means 
the  average  of  the  employee's  annual 
section  414(s)  compensation  for  the  3- 
consecutive-year  period  ending  with  or 
within  the  plan  year  or  for  the 
employee's  period  of  employment  if 
shorter.  The  year  in  which  an  employee 
terminates  employment  may  be 
disregarded  in  determining  final  average 
compensation.  The  definition  of  final 
average  compensation  used  in  the  plan 
must  be  applied  consistently  with 
respect  to  all  employees.  For  example, 
if  the  plan  provides  that  the  year  in 
which  the  employee  terminates 
employment  is  disregarded  in 
determining  final  average 
compensation,  the  year  must  be 
disregarded  for  all  employees  who 
terminate  employment  in  that  year.  The 
plan  may  specify  any  3-consecutive-year 
period  ending  in  the  plan  year,  provided 
the  period  is  determined  consistently 
for  all  employees.  See  §  1.401(a)(4)- 
ll(d)(3)(iii)  and  §  1.414(s)-l(f)  for  rules 
permitting  service  and  compensation 
with  another  employer  to  be  taken  into 
account  for  purposes  of 
nondiscrimination  testing,  including 
satisfying  section  401(7). 

•  •        •        •        • 

(19)  Highly  compensated  employee. 
"Highly  compensated  employee"  means 
HCE  within  the  meaning  of 
§1.401(a)(4)-12. 

•  «         •         •         • 

(22)  Nonhighly  compensated 
employee.  "Nonhighly  compensated 
employee"  means  NHCE  within  the 
meaning  of  §  1.401(a)(4)-12. 

(26)  PIA.  "PIA"  or  "primary  insurance 
amount"  means  the  old-age  insurance 
benefit  under  section  202  of  the  Social 
Security  Act  (42  U.S.C.  402)  payable  to 
each  employee  at  a  single  age  that  is  not 
earlier  than  age  62  and  not  later  than  age 
65.  PIA  must  be  determined  under  the 
Social  Security  Act  as  in  effect  at  the 
time  the  employee's  offset  is 
determined.  Thus,  it  is  determined 
without  assuming  any  future  increases 
in  compensation,  any  future  increases  in 
the  taxable  wage  base,  any  changes  in 
the  formulas  used  under  the  Social 
Security  Act  to  determine  PIA  (for 
example,  changes  in  the  breakpoints),  or 
any  future  increases  in  the  consumer 
price  index.  However,  it  may  be 
assumed  that  the  employee  will 
continue  to  receive  compensation  at  the 
same  rate  as  that  received  at  the  time  the 
offset  is  being  determined,  until 
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reaching  the  single  age  described  in  the 
first  sentence  of  this  paragraph  (c)(26). 
PLA  must  be  determined  in  a  consistent 
manner  for  all  employees  and  in 
accordance  with  revenue  rulings  or 
other  guidance  provided  by  the 
Commissioner. 


(35)  Vearo/ service.  "Year  of  service" 
means  a  year  of  service  as  defined  in  the 
plan  for  purposes  of  the  benefit  formula 
and  the  accrual  method  under  the  plan, 
unless  the  context  clearly  indicates 
otherwise.  See  §  1.401(a)(4}-ll{d)(3)  for 
rules  on  years  of  service  that  may  be 
taken  into  account  for  purposes  of 
nondiscrimination  testing,  including 
satisfying  section  401(/). 

f1.401(/)-2    [AmandMl] 

Par.  4.  Section  1.401(y)-2  is  amended 

as  follows: 

1.  The  second  sentence  of  paragraph 
(a)(l}  is  amended  by  removing  the 
reference  "1.401(a)(4)-2(b)(5)"  and 
addinff  "1.401(a)(4)-2(bH4)"  in  its  place. 

2.  The  third  sentence  of  paragrapo 
(a)(1)  is  amended  by  removing  the 
reference  •'1.401(a)(4)-8(b)(3}{i)(E)"  and 
adding  "1.401(a)(4)-8(b)(3KiHC)"  in  its 
place. 

Par.  5.  Section  1.401(7)-3  is  amended 
as  follows: 

1.  The  second  sentence  of  paragraph 
(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4)-3(bK8)"  and 
adding  "1.401  (a)(4)-3(b)(6)"  in  iU  place. 

2.  The  third  sentence  of  paragrafm 
(a)(1)  is  amended  by  removing  the 
reference  "1.401(a)(4>-3(b)(7)(viii)"  and 
adding  "1.401(a)(4)-3(b)(5)(viii)-'  in  its 
place. 

3.  The  first  sentence  of  paragraph 
(b)(4)(iii)(C)  is  amended  by  removing 
the  reference  "1.401(a)(4}-3(d)(5)(iv)" 
and  adding  ■'1.401(a)(4)-12"  in  its 
place. 

4.  Paragraph  (b)(4)(iii)(E)  is  revised. 

5.  Example  9  in  paragraph  (b)(5)  is 
revised. 

6.  Paragraph  (c)(2)(i)  is  amended  by 
removing  the  reference  "paragraphs 
(c)(2)(ii)  through  (viii)"  and  adding 
"paragraphs  (c)(2)(ii)  through  (ix)"  in  its 
place. 

7.  Paragraph  (c)(2)(ii)  is  amended  by 
removing  the  reference  "or  1.401(a)(4)- 
3(b)(5)(i)(B)." 

8.  Paragraph  (c)(Z)(iii)  introductory 
text  is  amended  by  removing  the 
reference  "or  1.401(aK4)-3(b)(5)(i)(B)." 

9.  Paragraph  (c)(2)(vi)  is  revised. 

10.  Paragraph  (c)(2)(ix)  is  added. 

11.  Example  2  in  paragraph  (c)(3)  is 
amended  by  removing  the  reference 
"1.401(a)(4)-3(b)(5)(i)(B)"  and  adding 
'•1.401(a)(4)-3(bM4)(iKB)"  In  its  place. 

12.  Paragraph  (d)(8)(iii)  introductory 
text  is  revised. 


13.  Paragraph  (d}(8)(ui)(D)  is  added. 

14.  Paragraph  (e)(1)  is  amended  by 
removing  the  reference  "(eK4j"  from  the 
second  sentence  and  adding  "(g)"  in  its 
place  and  by  removing  the  reference 
"(e)(5)"  from  the  fourth  sentence  and 
adding  "(eK4)"  in  its  place. 

15.  Paragraph  (e)(4)  is  removed  and 
paragraphs  (e)(5)  and  (e)(6)  are 
redesignated  as  paragraphs  (e)(4)  and 
(e)(S)  respectively. 

16.  Newly  designated  paragraph 
(e)(4)(i)  is  amended  by  removing  the 
reference  "(e)(5)(ii)"  and  adding 
"(e)(4)(ii)"  in  its  place. 

17.  Newly  designated  paragraph 
(e)(4)(ii)  is  amended  by  removing  the 
reference  "(e)(5)(ii)"  and  adding 
"(e)(4)(ii)"  in  its  place. 

18.  Example  6  in  newly  designated 
paragraph  (e)(5)  is  amended  by 
removing  the  phrase  "(other  than  a 
temporary  disability  benefit)"  from  the 
seventh  sentence. 

19.  Paragraphs  (g)  and  (h)  are  revised. 

20.  The  added  and  revised  provisions 
read  as  follows: 

S1.401(4>^    Pwmlttad  disparity  for  defined 
benefit  plana. 

(b)  •  •  • 

(4)  •   •  • 
(iii)  •  •  • 

(E)  Section  417(e)  exception.  A  plan 
will  not  fail  to  satisfy  this  paragraph  (b) 
merely  because  the  disparity  in  a  benefit 
that  is  subject  to  the  interest  rate 
restrictions  of  sections  401(a)(ll)  and 
417(e)  exceeds  the  maximimi  disparity 
that  would  otherwise  be  allowed  under 
this  paragraph  (b)  if  the  increase  in 
disparity  is  required  to  satisfy 
§  1.417(e)-l{d).  In  applying  the 
exception  in  this  paragraph  (b)(4)(iii)(E), 
for  purposes  of  determining  what  is 
required  under  §  1.417(e)-l(d),  a  plan 
may  use  the  rate  described  in  §  1.417(e)- 
l(d)(2)(i)  for  all  employees,  without 
regard  to  whether  the  present  value  of 
an  employee's  vested  benefit  exceeds 
$25,000. 

(5)  •   •   • 

Example  9.  Plan  U  is  a  defined  benefit 
excess  plan  that  provides  a  normal 
retirement  benefit  of  1.0  percent  of 
average  annual  compensation  up  to  the 
integration  level,  plus  1.7  percent  of 
average  annual  compensation  in  excess 
of  the  integration  level,  for  each  year  of 
service  up  to  35.  payable  in  the  form  of 
a  straight  hiiB  annuity.  Plan  U  provides 
a  single  sura  optional  form  of  benefit  at 
normal  retirement  age  equal  to  100 
times  the  monthly  annuity  payable  at 
that  age.  Thus,  if  an  employee  elects  the 
single  sum  optional  form  of  benefit,  the 
base  portion  of  the  single  sum  benefit  is 
8.33  percent  (100  times  1.0  percent/12) 


of  average  aimual  compensation  up  to 
the  integration  level  per  year  of  service, 
and  the  excess  portion  of  the  single  sum 
benefit  is  14.17  percent  (100  times  1.7 
percent/12)  of  average  annual 
compensation  in  excess  of  the 
integration  level  per  year  of  service. 
Each  respective  portion  of  the  single 
sum  option  is  normalized  to  a  straight 
life  annuity  commencing  at  normal 
retirement  age,  using  8-percent  interest 
and  the  lIP-84  mortality  table.  After 
DormalizatioQ,  the  base  portion  of  the 
benefit  is  1.02  percent  of  average  annual 
compensation  up  to  the  integration 
level,  and  the  excess  portion  of  the 
benefit  is  1.73  percent  of  average  aimual 
compensation  in  excess  of  the 
integration  level.  The  single  s\mi 
optional  form  of  benefit  satisfies  this 
paragraph  (b)  because  the  disparity 
provided  in  the  optional  form  of  benefit 
does  not  exceed  the  maximum  excess 
allowance, 
(c)  '  *  • 
(2)  •   •  • 

(vi)  Overall  permitted  disparity— {A) 
In  general.  The  benefit  formula  provides 
that,  with  respect  to  each  employee's 
years  of  service  after  reaching  the 
cumulative  permitted  disparity  limit 
applicable  to  the  employee  under 
§  1.401(y)-5(c).  employer-provided 
benefits  are  determined  with  respect  to 
the  employee's  total  average  annual 
compensation  at  a  rate  equal  to  the 
nondisparate  percentage.  For  purposes 
of  this  paragraph  (c)(2)(vi).  the 
nondisparate  percentage  is  generally  the 
excess  benefit  percentage  or  gross 
benefit  percentage  otherwise  applicable 
under  the  benefit  formula  to  an 
employee  with  the  same  number  of 
years  of  service. 

(B)  Unit  credit  plans.  In  the  case  of  a 
unit  credit  plan  described  in 

§  1.401(a)(4)-3(b)(3).  if  the  411(b)(1)(B) 
limit  percentage  is  less  than  the 
nondisparate  percentage,  the 
411(b)(1)(B)  limit  percentage  must  be 
substituted  for  the  nondisparate 
percentage.  For  this  purpose,  the 
411(b)(1)(B)  limit  percentage  is  133Vi 
percent  of  the  smallest  base  benefit 
percentage,  or  133^/^  percent  of  the 
smallest  di^erence  between  the  gross 
benefit  percentage  and  the  offset 
percentage,  whichever  is  applicable, 
where  the  smallest  base  benefit 
percentage  or  difference  is  determined 
by  reference  to  the  benefit  formula  as 
applied  to  employees  with  no  more 
years  of  service  than  the  employee. 

(C)  Fractional  accrual  plans.  In  the 
case  of  a  fractional  accrual  plan 
described  in  §  1.401(a)(4)-3(b)(4).  the 
benefit  formula  must  provide  for  the 
nondisparate  percentage  with  respect  to 
years  of  service  after  th«  employee 
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would  reach  the  cumulative  permitted 
disparity  limit  applicable  to  Uie 
employee  under  §  1.401(/}-5(c)  as 
modified  by  this  paragraph  (c)(2){vi)(C). 
Solely  for  purposes  of  this  paragraph 
(c)(2)(vi)(C).  the  employee's  annual 
disparity  fractions  (and  thus  the  year  in 
which  the  employee  would  reach  the 
cumulative  permitted  disparity  limit) 
are  determined  using  the  disparity 
provided  under  the  benefit  formula 
(rather  than  the  special  rule  for 
fractional  accrual  plans  in  §  1.401(7)- 
5(b)(8)(v)). 
•        *        •        •        * 

(ix)  PIA  offsets.  In  the  case  of  an  offset 
plan,  the  plan  provides  that  the  offset 
applied  to  each  employee's  benefit  is 
the  lesser  of  a  specified  percentage  of 
the  employee's  PIA  and  an  offset  that 
otherwise  satisfies  the  requirements  of 
this  section  (the  "section  401(7) 
overlay  ").  The  specified  percentage  of 
PIA  must  be  the  same  for  all  employees 
with  the  same  number  of  years  of 
service.  In  the  case  of  a  plan  that 
determines  each  employee's  accrued 
benefit  under  the  fractional  accrual 
method  of  section  411(b)(1)(C).  the 
specified  percentage  of  PLA  is  deemed  to 
be  the  same  for  all  employees  with  the 
same  number  of  years  of  service  if  the 
plan  satisfies  either  of  the  deemed 
uniformity  rules  in  paragraph  (c)(2){ii) 
or  (iii)  of  this  section,  substituting 
"offset,  expressed  as  a  percentage  of 
PIA,  per  year  of  service"  for  the  term 
"offset  percentage"  (in  addition  to 
satisfying  either  of  those  rules  with 
respect  to  the  section  401(7)  overlay). 


(d) 
(8)  • 


(iii)  Nondiscrimination  requirement. 
The  requirement  of  this  paragraph 
(d)(8)(iii)  is  satisfied  only  if  at  least  one 
of  the  following  tests  in  paragraphs 
(d)(8)(iii}  (A)  through  P)  of  this  section 
is  satisfied. 

•  *    i    •        •        • 

(D)  Individual  disparity  reductions. 
This  test  is  satisfied  only  if  the  plan  is 
an  offset  plan  that  uses  an  offset  level 
of  each  employee's  final  average 
compensation  and  makes  individual 
disparity  reductions  as  permitted  under 
paragraph  (d)(9)(iii)(B)  of  this  section. 

•  •        •        •        • 

(g)  No  reductions  in  0.75-percent 
factor  for  ancillary  benefits.  For 
purposes  of  applying  the  maximum 
excess  allowance  or  the  maximum  offset 
allowance  under  paragraph  (b)  (2)  or  (3) 
of  this  section,  no  reduction  is  made  to 
the  0.75-percent  factor  merely  because 
the  plan  provides  disparity  in  qualified 
disabihty  benefits  (within  the  meaning 
of  section  411(a)(9))  or  preretirement 


death  benefits  and  the  relevant  benefits 
are  payable  before  an  employee's  social 
security  retirement  age. 

(h)  Benefits  attributable  to  employee 
contributions  not  taken  into  account. 
Benefits  attributable  to  employee 
contributions  to  a  defined  benefit  plan 
are  not  taken  into  account  in 
determining  whether  the  disparity 
provided  under  a  defined  benefit  excess 
plan  or  an  offset  plan  exceeds  the 
maximum  permitted  disparity  described 
in  paragraph  (b)  of  this  section.  See 
§  1.401(a)(4)-6{b)  for  methods  of 
determining  the  employer-provided 
benefit  under  a  plan  that  includes 
employee  contributions  not  allocated  to 
separate  accounts  (i.e.,  a  contributory 
DB  plan),  including  §  1.401(a)(4)- 
6(b)(2){iii)(B)  for  adjustments  to  the  base 
and  excess  benefit  percentages  or  the 
gross  benefit  percentage  under  a  section 
401(7)  plan.  If,  after  adjustment,  the 
employee's  base  benefit  percentage  or 
gross  benefit  percentage  (whichever  is 
applicable)  is  less  than  zero,  such 
percentage  is  deemed  to  be  zero  for 
purposes  of  the  maximum  excess 
allowance  or  maximum  offset  allowance 
under  paragraph  (b)  (2)  or  (3)  of  this 
section. 

Par.  8.  Section  1.401(7)-5  is  amended 
as  follows: 

1.  Paragraph  (b)(5)  is  revised. 

2.  Paragraph  (b)(8)(v)  is  added. 

3.  Paragraph  {c)(3)(i)  is  revised. 

4.  Paragraph  (c)(4)  is  redesignated  as 
paragraph  (c)(5)  and  a  new  paragraph 
(c)(4)  is  added. 

5.  Newly  designated  paragraph  (c)(5) 
is  amended  by  adding  a  new  Example 
5. 

6.  The  added  and  revised  provisions 
read  as  follows: 

§  1.401(7)-5  Overall  permitted 

disparity  limits. 

■  *  •  •  • 

(b)  •  •  • 

(5)  Annual  offset  plan  disparity 
fraction — (i)  In  general.  For  a  plan  year, 
the  annual  offset  plan  disparity  fraction 
for  an  employee  benefiting  under  an 
offset  plan  that  is  a  section  401(7)  plan 
is  a  fraction — 

(A)  The  numerator  of  which  is  the 
disparity  provided  under  the  plan  for 
the  plan  year;  and 

(B)  The  denominator  of  which  is  the 
maximum  offset  allowance  under 

§  1.401(7)3(b)(3)  for  the  plan  year. 

(ii)  PIA  offset  plans.  In  the  case  of  an 
offset  plan  that  applies  an  offset  of  a 
specified  percentage  of  the  employee's 
PLA,  as  permitted  under  §  1.401(7)- 
3(c)(2)(ix),  the  numerator  of  the  annual 
offset  plan  disparity  fraction  is  the  offset 
percentage  used  in  the  section  401(7) 
overlay  under  the  plan. 


(8)  •  •  •  • 

(v)  Fractional  accrual  plans.  If  a 
section  401(7)  plan  determines  each 
employee's  accrued  benefit  under  the 
fractional  accrual  method  of  section 
411(b)(1)(C),  the  numerator  of  an 
employee's  fraction  is  based  on  the 
disparity  provided  in  the  benefit 
accrued  for  the  employee  for  the  plan 
year. 
•        •        •        *        • 

(c)  •  •  • 

(3)  Determination  of  total  annual 
disparity  fractions  for  prior  years — (i) 
Pre-effective  date  years.  For  each  of  the 
employee's  years  of  service,  not  to 
exceed  35,  under  all  plans  as  of  the  end 
of  the  last  plan  year  beginning  before 
January  1, 1989,  the  employee's  total 
annual  disparity  fraction  is  one. 

(4)  Special  rules  for  greater  of 
formulas  and  offset  arrangements — (i) 
Greater  of  formulas— {A)  In  general.  A 
defined  benefit  plan  that  is  a  section 
401(7)  plan  and  that  provides  a  benefit 
equal  to  the  greater  of  the  benefits 
determined  under  two  or  more  formulas 
is  deemed  to  satisfy  the  cumulative 
permitted  disparity  Hmit  with  respect  to 
an  employee  if  each  of  the  requirements 
in  paragraphs  (c)(4)(i)(B)  and  (C)  of  this 
section  is  satisfied.  For  this  purpose,  a 
plan  that  uses  a  fresh-start  formula  that 
determines  each  employee's  accrued 
benefit  as  the  greater  of  two  amounts 
under  §  1.401(a)(4)-13(c){4)(ii)  or  (iii) 
provides  a  benefit  equal  to  the  greater  of 
the  benefits  determined  under  two  or 
more  formulas. 

(B)  Single  plan.  The  employee  has 
never  benefited  under  another  plan 
taken  into  account  under  paragraph 
(a)(3)  of  this  section  that  is  a  section 
401(7)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 
For  this  purpose,  if  the  benefit  under  the 
plan  is  offset  in  an  offset  arrangement 
described  in  paragraph  (b)(8)(iii)(B)  of 
this  section,  the  other  plan  is 
disregarded. 

(C)  Separate  satisfaction  by  formulas. 
Each  formula  under  the  plan  would 
satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan.  In  the  case  of 

a  current  formula  that  applies  to  the 
employee's  total  years  of  service  (as,  for 
example,  under  §  1.401(a)(4)- 
13(c)(4)(ii)(B)  or  (iii)(B)).  for  purposes  of 
determining  whether  that  formula 
would  satisfy  the  cumulative  permitted 
disparity  limit  if  it  were  the  only 
formula  under  the  plan,  the  special  rule 
for  pre-effective  date  years  under 
paragraph  (c)(3)(i)  of  this  section  may  be 
disregarded. 
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(ii)  Offset  arrangements — (A)  In 
general.  If  a  defined  benefit  plan  is  a 
section  401(7)  plan  and  the  benefit  under 
the  plan  is  offset  in  an  offset 
arrangement  described  in  paragraph 
(b)(8)(iii)(B)  of  this  section,  the  plan  is 
deemed  to  satisfy  the  cumulative 
permitted  disparity  limit  with  respect  to 
an  employee  if  each  of  the  requirements 
in  paragraphs  (c)(4)(ii](B)  and  (C)  of  this 
section  is  satisfied. 

(B)  No  other  plan.  Except  for  the  plans 
in  the  offset  arrangement,  the  employee 
has  never  benefited  under  another  plan 
taken  into  account  under  paragraph 
(a)(3)  of  this  section  that  is  a  section 
401(/)  plan  or  that  satisfies  section 
401(a)(4)  by  relying  on  §  1.401(a)(4)-7. 

(C)  Separate  satisfaction  by  plans. 
The  plan  under  which  the  benefit  is 
being  offset  would  satisfy  the 
cumulative  permitted  disparity  limit  if 
no  offset  applied,  and  the  other  plan  in 
the  offset  arrangement  would  satisfy  the 
cumulative  permitted  disparity  limit  if 
no  other  plan  were  taken  into  account 
under  paragraph  (a)(3)  of  this  section. 

Example  5.  (a)  Plan  O  is  a  noncontributory 
deHned  benefit  excess  plan.  Plan  O  uses  a 
normal  retirement  age  of  65  and  contains  no 
provision  that  would  require  a  reduction  in 
the  0.75-percent  tactor  under  §  1.401(/)- 
3(b)(2).  Plan  O  provides  an  employee  whose 
social  security  retirement  age  is  65  with  the 
greater  of  the  benefits  determined  under  two 
formulas.  The  first  formula  provides  a  benefit 
of  1  percent  of  average  annual  compensation 
up  to  covered  compensation,  plus  1.75 
percent  of  average  annual  compensation 
above  covered  compensation,  for  each  year  of 
service  up  to  35.  The  second  formula 
provides  a  benefit  of  1  percent  of  average 
annual  compensation  up  to  covered 
compensation,  plus  1.6  percent  of  average 
annual  compensation  above  covered 
compensation,  for  each  year  of  service  up  to 
40. 

(b)  Under  paragraph  (b)(4)  of  this  section, 
an  employee's  annual  defined  benefit  excess 
plan  fraction  for  eacli  of  the  35  years  under 
the  first  formula  is  0.75/0.75  or  one,  and  an 
employee's  annual  defined  benefit  excess 
plan  fraction  for  each  of  the  40  years  under 
the  second  formula  is  0.6/0.75  or  0.8.  Under 
paragraph  (b)(8)(ii)  of  this  section,  an 
employee's  annual  defined  benefit  excess 
plan  fi^ction  (and  total  annual  disparity 
fraction  because  the  employee  benefits  only 
under  Plan  O)  for  the  plan  year  is  the  larger 
fraction  under  the  two  formulas  or  one. 
Therefore,  af^er  35  years,  the  employee  has  a 
cumulative  dispmrity  fraction  of  35.  The 
disparity  provided  under  the  second  formula 
for  years  of  service  after  35  thus  exceeds  the 
cumulative  permitted  disparity  limit  unless 
the  plan  qualifies  for  the  special  rule  in 
paragraph  (c)(4)(i)  of  this  section. 

(c)  Assume  the  condition  in  paragraph 
(c)(4)(i)(B)  of  this  section  is  satisfied  because 
no  employee  has  benefited  under  another 
plan  taken  into  account  under  paragraph 
(a)(3)  of  this  section.  In  addition,  the  largest 


cumulative  disparity  fraction  i>ossible  under 
the  first  formula  is  35  times  one  or  35.  and 
the  largest  cumulative  disparity  fraction 
possible  under  the  second  formula  is  40 
times  0.8  or  32.  Thus,  the  requirement  of 
paragraph  (c)(4)(i)(0  of  this  section  is  also 
satisfied  because  each  formula  would  satisfy 
the  cumulative  permitted  disparity  limit  if  it 
were  the  only  formula  under  the  plan.  Under 
paragraph  (c](4)(i)  of  this  section,  the  plan  is 
deemed  to  satisfy  the  cumulative  permitted 
disparity  limit  with  respect  to  an  employee 
whose  social  security  retirement  age  is  65. 

Par.  7.  Section  1.401(/)-6,  as  proposed 
on  August  10. 1992  (57  FR  35539).  is 
amended  by  revising  paragraph  (b)(4)  to 
read  as  follows: 

S 1 .401  (/)-6    Effective  dates  and  transition 
rule*. 

•        •        •        •        * 

(b)  •  •  • 

(4)  Defined  benefit  plans.  A  defined 
benefit  excess  plan  or  offset  plan 
satisfies  section  401  (/)  with  respect  to  all 
plan  years,  and  benefits  attributable  to 
all  plan  years,  beginning  on  or  after  the 
effective  date  of  these  regulations,  as  set 
forth  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  section,  by  satisfying  the  applicable 
requirements  of  §§  1.401(/)-l  through 
1.401(/)-5  and  the  requirements  of 
§  1.401(a)(4)-13(c)  (and  §  1.401(a)(4)- 
13(d).  if  applicable),  using  a  fresh-start 
date  that  is  on  or  afier  December  31, 
1988.  and  before  the  effective  date  of 
these  regulations.  A  defined  benefit 
excess  plan  or  offset  plan  that  does  not 
satisfy  section  401(7)  with  respect  to  all 
plan  years  beginning  on  or  after  the 
effective  date  of  these  regulations  may, 
under  the  rules  of  §  1.401(a)(4)-13(c) 
(and  §1.401(a)(4)-13(d).  if  applicable), 
satisfy  section  401(7)  for  plan  years 
beginning  after  a  fresh-start  date  by 
satisfying  the  applicable  requirements  of 
§§  1.401(7)-1  through  1.401(7)-5  after  the 
fresh-start  date. 


Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
(FR  Doc.  93-9136  Filed  4-16-93;  8:45  am] 
BILUNO  CODE  4630-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-300282;  FRL-4576-3] 
RIN  No.  2070-AC18 

Urea-Formaldehyde  Copolymer; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  that 
an  exemption  from  the  requirement  of  a 
tolerance  be  established  for  residues  of 
urea-fomaldehyde  copolymer  (CAS  No. 
9011-05-6)  when  used  as  an  inert 
ingredient  (encapsulating  agent)  in 
pesticide  formulations  applied  to 
growing  crops  only.  ICI  Agricultural 
Products  requested  this  proposed  rule. 
DATES;  Comments,  identified  by  the 
document  control  number  (OPP- 
300282].  must  be  received  on  or  before 
May  21,1993. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person, 
deliver  comments  to:  Rm.  1132,  Crystal 
Mall  Bldg.  #2, 1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
in  rm.  1132  at  the  address  given  above, 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Connie  Welch,  Registration 
Support  Branch,  Registration  Division 
(H7505W).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  North  Tower, 
Arlington,  VA  22202,  {703)-308-8320. 
SUPPLEMENTARY  INFORMATION:  At  the 
request  of  ICI  Agricultural  Products, 
Wilmington,  DE  19897,  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  21  U.S.C.  346a(e), 
proposes  to  amend  40  CFR  180.1001(d) 
by  establishing  an  exemption  fi-om  the 
requirement  of  a  tolerance  for  residues 
of  urea-formaldehyde  copolymer  when 
used  as  an  inert  ingredient 
(encapsulating  agent)  in  pesticide 
formulations  applied  to  growing  crops 
only. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to,  the  following  types  of 
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Ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageanan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22, 1987 
(52  FR  13305).  the  Agency  established 
data  requirements  which  will  be  used  to 
evaluate  the  risks  posed  by  the  presence 
of  an  inert  ingredient  in  a  pesticide 
formulation.  Exemptions  from  some  or 
all  of  the  requirements  may  be  granted 
if  it  can  be  determined  that  the  inert 
ingredient  will  present  minimal  or  no 
risk.  The  Agency  has  decided  that  the 
data  normally  required  to  support  the 
proposed  tolerance  exemption  for  Urea- 
formaldehyde  copolymer  will  not  need 
to  be  submitted.  The  rationale  for  this 
decision  is  described  below: 

In  the  case  of  certain  chemical 
substances  which  are  defined  as 
"polymers."  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
unreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  little  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Urea-fomialdehyde  copolymer  conforms 
to  the  definition  of  a  polymer  given  in 
40  CFR  723.250(b)(ll)  and  meets  the 
followir^  criteria  which  are  used  to 
identify  low  risk  polymers: 

1.  The  minimum  average  molecular 
weight  of  the  above-mentioned 
copolymer  is  30.000.  Substances  with 
molecular  weights  greater  than  400  are 
generally  not  readily  absorbed  through 


the  intact  skin,  and  substances  with 
molecular  weights  greater  than  1,000  are 
generally  not  absorbed  through  the 
intact  gastrointestinal  (GI)  tract. 
Chemicals  not  absorbed  through  the 
skin  or  GI  tract  are  generally  incapable 
of  ehciting  a  toxic  response. 

2.  The  aoove-mentioned  copolymer  is 
not  a  cationic  polymer,  nor  is  it 
reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  The  above-mentioned  copolymer 
does  not  contain  less  than  32.0  percent 
by  weight  of  the  atomic  element  carbon. 

4.  The  above-mentioned  copolymer 
contains  as  an  integral  part  of  its 
composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  The  above-mentioned  copolymer 
does  not  contain  as  an  integral  part  of 
its  composition,  except  as  impurities, 
any  elements  other  than  those  listed  in 
40  CFR  723.250(d)(3)(ii). 

6.  The  above-mentioned  copolymer  is 
not  a  biopolymer,  a  synthetic  equivalent 
of  a  biopolymer,  or  a  derivative  or 
modification  of  a  biopolymer  that  is 
substantially  intact. 

7.  The  above-mentioned  copolymer  is 
not  manufactured  from  reactants 
containing,  other  than  as  impurities, 
halogen  atoms  or  cyano  groups. 

8.  The  above-mentioned  copolymer 
does  not  contain  reactive  functional 
groups  that  are  intended  or  reasonably 
anticipated  to  undergo  further  reaction. 

9.  The  above-mentioned  copolymer  is 
not  designed  or  reasonably  anticipated 
to  substantially  degrade,  decompose,  or 
depolymerize. 

Based  upon  the  above  information 
and  review  of  its  use,  EPA  has  found 
that  when  used  in  accordance  with  good 
agricultural  practice  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration  ■ 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 


408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  lOPP-300282].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fttim  tolerance 
requirements  do  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Pari  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  f>ests.  Recording  and 
recordkeeping  requirements. 

Dated:  April  8, 1993. 

Lawrence  E.  Culleen. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

Part  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(d)  table  is 
amended  by  adding  and  alphabetically 
inserting  the  inert  ingredient,  to  read  as 
follows: 

S  180.1001    Exemptiona  from  ttM 
requirement  of  ■  toleranc*. 


(d) 
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Urea-tormaldehyde  copolymer  (minimum  average  molecular 
weigN  30.000);  CAS  No.  9011 -OS-B. 


Encapsulating  agent 


IFR  Doc.  93-«958  Filed  4-20-93:  8:45  am] 
BHxmc  cooe  tsto-eo-f 

LEGAL  SERVICES  CORPORATION 

45  CFR  Parts  1610  and  1611 

Use  of  Funds  From  Sources  Other 
Than  the  Corporation;  Eligibility 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Withdrawal  of  Proposed  Rules. 

SUMMARY:  This  document  withdraws 
proposed  amendments  to  regulations 
which  govern  recipients'  use  of  non-LSC 
funds  and  which  set  guidelines  for 
eligibility  for  LSC-funded  legal 
assistance.  This  withdrawal  is  intended 
to  reflect  congressional  intent  that  LSC 
grantees  not  be  subject  to  any 
amendments  to  these  regulations  that 
were  not  in  operational  effect  on 
October  1.1988. 
DATES:  The  proposed  rules  are 
withdravra  on  April  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victor  M.  Fortune.  General  Counsel. 
Legal  Services  Corporation.  (202)  336- 
8810. 

SUPPLEMENTARY  INFORMATION:  On 
January  3. 1989,  the  Legal  Services 
Corporation  published  proposed 
revisions  to  45  CFR  part  1610  on  use  of 
non-LSC  hinds,  54  FR  46  (Jan.  3,  1989); 
and  to  45  CFR  part  1611  on  eligibility, 
54  FR  48  (Jan.  3, 1989).  Public 
comments  were  received  and 
considered.  The  LSC  Board  of  Directors 
("Board")  Committee  on  Operations  and 
Regulations  ("Committee")  held  public 
hearings  on  the  proposed  regulations  at 
its  meeting  in  Atlanta,  Georgia,  on 
March  2, 1989.  and  in  Alexandria. 
Virginia,  on  April  13, 1989.  At  the 
Virginia  meeting,  the  Committee  voted 
to  recommend  to  the  LSC  Board  the 
proposed  revisions  with  amendments. 
On  April  14. 1989.  the  Board  voted  to 
accept  the  committee  recommendations. 

The  amendments  were  never 
published  as  Hnal,  largely  due  to  a 
congressional  prohibition  against  their 
implementation  that  Brst  appeared  in 
LSC's  Fiscal  Year  1990  appropriations 
act.  Pub.  L.  101-162. 103  Stat.  1036-37 
(1989).  This  prohibition,  which  has 
been  retained  in  all  subsequent 


appropriations  acts  for  LSC.  provides 
that  LSC  grants  and  contracts  shall  not 
be  subject  to  any  amendments  to 
regulations  relating  to  the  use  of  private 
funds  (45  CFR  parts  1610  and  1611)  that 
were  not  in  operational  effect  on 
October  1, 1988.  See  Pub.  L.  102-395, 
106  Stat.  1875  (1992),  incorporating 
Pub.  L.  101-515. 104  Stat.  2153  (1990). 

Due  to  the  consistent  use  of  this 
restriction  in  LSC's  appropriations  acts, 
the  Corporation  gave  notice  of  and 
requested  public  comment  on  its 
proposal  to  withdraw  the  proposed 
revisions  to  the  rule  as  published  at  54 
FR  46  (Jan.  3. 1989)  and  54  FR  48  (Jan. 
3,  1989).  See  57  FR  33698  (July  30. 
1992). 

LSC  received  and  reviewed  written 
public  comments.  In  addition,  public 
hearings  were  held  variously  by  the 
Committee  and  the  Board  in 
Minneapolis,  Minnesota  (Sept.  24. 
1992).  Washington.  DC  (October  19, 
1992).  Lake  Buena  Vista,  Florida 
(December  7. 1992).  Washington.  DC 
(Jan.  29. 1993)  and  Phoenix.  Arizona 
(February  22,  1993). 

The  Board  voted  on  February  22, 
1993.  to  withdraw  the  proposed 
amendments  to  the  rules  in  order  to 
conform  to  Congress'  intent  that  LSC 
grants  and  contracts  not  be  subject  to 
any  amendments  to  regulations  relating 
to  the  use  of  private  funds  (45  CFR  parts 
1610  and  1611)  that  were  not  in 
operational  effect  on  October  1, 1988. 
Therefore,  for  the  foregoing  reasons, 
LSC  is  withdrawing  the  proposed 
amendments  to  the  rules  as  published  at 
54  FR  46  (Jan.  3. 1989)  and  54  FR  48 
(Jan.  3.  1989). 

Dated:  April  14. 1993. 
Victor  M.  Fortuno. 

General  Counsel. 

[FR  Doc.  93-9077  Filed  4-20-93:  8:45  am] 

BILUNC  CODE  7050-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  91-35;  FCC  93-138] 

Operator  Services  Access  and  Pay 
Telephone  Compensation 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  is  now 
reaffirming  that  international  blocking 
services  must  be  tariffed  at  the  federal 
level,  refusing  to  extend  the  date  by 
which  these  services  are  to  be  in  place, 
and  refusing  to  waive  rules  allowing  the 
local  exchange  companies  (LECs)  to  file 
federal  tariffs  cross-referencing  state 
international  blocking  tariffs.  The 
intended  effect  of  the  action  is  to 
provide  consumers  with  greater  access 
to  the  interexchange  carrier  (IXC)  of 
their  choice  while  not  exposing 
aggregators  to  an  undue  risk  of  toll  fraud 
or  imposing  undue  burdens  on  the 
LECs. 

DATES:  Comments  must  be  filed  no  later 
than  May  10. 1993;  Reply  Comments 
must  be  filed  no  later  than  June  9. 1993. 
ADDRESSES:  Federal  Communications 
Commission.  1919  M  Street,  NW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  David.  Tariff  Division, 
Common  Carrier  Bureau.  (202)  632- 
6387. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rule  Making  in  CC 
Docket  No.  91-35  [FCC  93-138], 
adopted  March  11, 1993.  and  released 
April  9. 1993.  The  full  text  of  the  item 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center  (room  239)  of  the 
Federal  Communications  Commission, 
1991  M  Street.  NW..  Washington.  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800. 

Previous  legislative  and 
administrative  actions  relating  to  the 
practices  of  operator  services  providers 
(OSPs)  have  included  a  general 
Commission  rule  making  proceeding, 
CC  Docket  No.  90-313.  federal 
legislation,  and  the  ciirrent  proceeding, 
CC  Docket  No.  91-35.  On  March  15, 
1991,  the  Commission  proposed  rules  in 
this  docket  regarding,  among  other 
things,  the  access  and  pay  telephone 
compensation  issues  for  operator 
services.  Policies  and  Rules  Concerning 
Operator  Service  Access  and  Pay 
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Telephone  Compensation.  CC  Docket 
91-35:  Notice  of  Proposed  Rule  Making, 
56  FR  11136  (1991)  (hereinafter  NPRM). 
In  the  first  Report  and  Order,  56  FR 
40844.  August  16. 1991.  we  ordered  all 
call  agCTegators  to  unblock  lOXXX 
accessbut  refrained  from  requiring  LECs 
to  offer  blocking  and  screening  services 
which  would  help  call  aggregators 
protect  themselves  fix)m  losses  due  to 
fraud.  In  our  Reconsideration  Order,  57 
FR  109SB.  April  1. 1992.  however,  we 
ordered  LECs  to  federally  tariff  by 
January  10. 1993.  services  which  would 
block  international  direct-dialed 
sequences  (011+  and  10XXX-011+).  We 
also  required  the  LECs  to  offer  OLS  and 
BNS.  which  indicate  to  operator  service 
providers  any  billing  restrictions  on 
lines  to  which  a  caller  may  seek  to  bill 
a  call.  We  seek  further  comment  on 
whether  the  Commission  should  require 
LECs  to  provide  international  blocking 
services  to  a  broader  class  of  customers 
and  on  whether  the  Commission  should 
set  minimum  standards  and  require 
federal  tariffing  for  OLS  and  BNS 
services. 

Because  of  the  apparent  interest  of 
some  parties,  we  also  solicit  additional 
comment  on  whether  we  should  require 
that  LECs  make  their  international  call 
blocking  services  available  to  all 
customers,  rather  than  just  aggregators. 
Specifically,  we  request  comment  on 
whether  a  discrete  federally  tariffed 
international  call  blocking  service  is 
useful  in  helping,  non-aggregator 
business  customers  prevent  toll  fraud 
and  whether  it  should  also  be  available 
to  residential  customers.  We  recognize 
that  imposing  such  requirements  on 
carriers  might  prove  burdensome. 
Accordingly,  we  seek  comment  on  the 
nature  and  extent  of  such  burdens  or 
administrative  problems  as  well  as  on 
the  benefits  to  consumers  in  terms  of 
providing  protection  against  toll  fi^ud. 

We  sohcit  additional  comment  on 
whether  state  or  federal  tariffing  of  LEC 
OLS  services  would  better  serve  the 
pubhc  interest  and  prevent  toll  fi^ud. 
We  specifically  request  comment  on 
whether  the  LECs'  existing  federally 
tariffed  ANI II  or  Flex  ANI  services 
would  meet  the  requirements  of  the 
Reconsideration  Order.  We  also  request 
comment  on  what  additional  codes  have 
been,  or  could  be,  assigned  by  Bellcore 
to  provide  more  detail  about  different 
classes  of  aggregator  service  and 
whether  we  should  require  that  those 
codes  be  implemented  by  the  LECs  as 
Flex  ANI  is  deployed.  We  also  solicit 
comments  on  our  proposed 
requirements  for  OLS.  Finally,  we 
request  comments  on  how.  if  state 
tariffing  of  OLS  is  allowed,  the 
Commission  could  ensure  that  state 


tariffed  services  would  meet  those 
minimum  standards. 

We  solicit  comments  on  whether 
federal  tariffing  of  BNS  is  technically 
and  otherwise  feasible.  We  also  solicit 
comments  on  whether  and  if  so.  how. 
this  service  could  be  offered  to 
aggregators  rather  than  OSPs  and  how 
this  requirement  would  affect  BNS 
services  tariffed  at  the  state  level.  We 
also  seek  comment  on  whether  the 
LECs'  federal  LIDB  tariffs  need  to  be 
amended  to  provide  a  BNS  service  that 
is  available  to  aggregators  and  others. 

In  this  Further  Notice  of  Proposed 
Rule  Making,  we  have  sought  comment 
on  the  steps  the  LECs  must  take  to  meet 
our  requirement  that  they  provide  OLS 
and  BNS  services  and  on  whether  LECs 
should  be  required  to  offer  international 
call  blocking  services  to  a  wider  class  of 
customers. 

Ex  Parte 

This  is  a  nonrestricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202.  1.1203  and 
1.1206(a).    , 

Regulatory  Flexibility  Analysis 

We  have  determined  that  section 
605(b)  of  the  Regulatory  Flexibility  Act 
of  1980.  5  U.S.C.  605(b)  does  not  apply 
to  this  rule  making  proceeding  because 
if  promulgated,  it  would  not  have  a 
significant  economic  Impact  on  a 
substantial  number  of  small  entities. 
The  definition  of  a  "small  entity"  in 
section  3  of  the  Small  Business  Act 
excludes  any  business  that  is  dominant 
in  its  field  of  operation.  Although  some 
of  the  local  exchange  carriers  that  will 
be  affected  are  very  small,  local 
exchange  companies  do  not  qualify  as 
small  entities  because  they  have  a 
nationwide  monopoly  on  ubiquitous 
access  to  the  subscribers  in  their  service 
area.  The  Commission  has  found  all 
exchange  carriers  to  be  dominant  in  the 
Competitive  Carrier  proceeding,  85  FCC 
2d  1.  23-24  (1980).  To  the  extent  that 
small  telephone  companies  will  be 
affected  by  these  rules,  we  hereby 
certify  that  these  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  "small  entities." 
Although  we  do  not  find  that  the 
Regulatory  Flexibility  Act  is  applicable 
to  this  proceeding,  this  Commission  has 
an  ongoing  concern  with  the  effect  of  its 
rules  and  regulation  on  small  business 
and  the  customers  of  the  regulated 
carriers.  The  Secretary  shall  send  a  copy 
of  the  Notice  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 


Administration  in  accordance  with 
section  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C  601,  et  seq. 

It  is  further  ordered  That,  pursuant  to 
sections  1.  4.  201-205.  226  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151. 154,  201-205, 
226  and  303(r).  that  a  further  notice  of 
proposed  rulemaking  is  issued. 

It  is  further  ordered,  pursuant  to 
§§  1.415  and  1.419  of  the  Commission's 
rules,  47  CFR  1.415  and  1.419.  that  all 
interested  parties  may  file  comments  on 
the  issues  in  paragraphs  14.  22  and  25 
on  which  comment  is  specifically 
sought  by  May  10,  1993  and  reply 
comments  by  June  9, 1993.  All  relevant 
and  timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally  in  this  proceeding, 
participants  must  file  an  original  and 
four  copies  of  all  comments,  reply 
comments  and  supporting  comments.  If 
participants  wish  each  Commissioner  to 
have  a  personal  copy  of  their  comments, 
an  original  plus  nine  copies  must  be 
filed.  Comments  and  reply  comments 
should  be  sent  to  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554. 

It  is  further  ordered  That  the  Chief  of 
the  Common  Carrier  Bureau  is  delegated 
authority  to  require  the  submission  of 
additional  information,  make  further 
inquires,  and  modify  the  dates  and 
procedures  if  necessary  to  provide  for  a 
fuller  record  and  a  more  efficient 
proceeding. 

//  is  further  ordered  That,  the 
Secretary  shall  send  a  copy  of  this 
Further  notice  of  Proposed  rulemaking, 
including  the  certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  in  accordance 
with  paragraph  603(a)  of  the  Regulatory 
Flexibility  Act.  Public  Law  96-354,  94 
Stat.  1164.  5  U.S.C.  601  et  seq.  (1981). 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers. 
Telephone. 

Federal  Communications  Commission. 

Donn«  R.  Searcy, 

Secretary. 

[FR  Doc.  93-9275  Filed  4-20-93;  8  45  am| 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Dockat  No.  93-07;  Notica  2] 

Federal  Motor  Vehicle  Safety 
Standards;  Hydraulic  Bralte  Systems 

AGENCY:  National  Highway  Traffic 
Safety  Administration.  (NHTSA).  DOT. 

ACTION:  Notice  of  proposed  rulemaldng 
(NPRM);  correction. 

SUMMARY:  This  notice  corrects  errors 
made  in  a  February  23. 1993  notice 
proposing  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  105, 
Hydraulic  Brake  Systems  to  establish 
stopping  distance  performance 
requirements  for  medium  and  heavy 
vehicles  that  are  equipped  with 
hydraulic  brake  systems.  The  NPRM 
contained  certain  incorrect  references  in 
the  regulatory  text  and  Table  II 


Inadvertently  omitted  reference  to 
certain  stopping  distances. 
DATES:  Comments  on  Docket  No.  93-07; 
Notice  1  must  be  received  by  NHTSA  no 
later  than  May  24. 1993. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  93-07;  Notice  1  and  be 
submitted  to:  Docket  Section,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street.  SW.,  Washington, 
DC  20590.  Docket  hours  are  9:30  a.m.  to 
4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  George  Soodoo,  OfTice  of  Vehicle 
Safety  Standards,  National  Highway 
Traffic  Safety  Administration.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590  (202-366-5892). 
SUPPt.EMENTARY  INFORMATION:  On 
February  23, 1993,  NHTSA  published  a 
notice  of  proposed  rulemaking  to  amend 
Federal  Motor  Vehicle  Safety  Standard 
No.  105,  Hydraulic  Brake  Systems,  to 
establish  stopping  distance  performance 
requirements  for  medium  and  heavy 
vehicles  that  are  equipped  with 
hydraulic  brake  systems.  (58  FR  11003) 


The  NPRM's  regulatory  text  contained 
certain  incorrect- references,  and  Table  II 
inadvertently  omitted  reference  to 
certain  stopping  distances.  This  notice 
corrects  those  errors. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 

Tires. 

* 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  Standard  No. 
105.  Hydraulic  Brake  Systems,  in  Title 
49  of  the  Code  of  Federal  Regulations  at 
Fart  571  as  follows: 

PART  571>-{AMENOEO] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  1392.  1401.  1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

S571.105    (Amended] 

2.  Table  n  at  the  end  of  §  571.105 
would  be  revised  to  read  as  follows: 


Table  II.— Stopping  Distances 

Stopping  distance  in  feet  lor  tests  indicated— 

VehicJe  test  spMd 
(mites  per  houO 

I-I8i  (prabtifnlshed)  &  *Vn  effectiveness: 
spike  effectiveness  check 

U-2d  e(fect^eness 

Ut-3d  OlgMly  loaded  vehicles)  effec- 
tiveness 

IV-fnoperatlve  tjrake  po*»er 

and  power  assist  unit  partial 

faHure 

(a) 

(b) 

(c) 

(cJ) 

(a) 

(b)  A  (C) 

(d) 

(e) 

(a) 

(b> 

(C) 

(d) 

(e) 

(a) 

(b)  *  (c) 

(0)  &  (e) 

30 

'57 

'^65 

'•^  69  (1st) 

'J65(4th 

and  spike) 

'72 

'•'88 

'54 

'57 

'J  78 

70 

51 

57 

65 

84 

70 

114 

130 

170 

35 ...; 

74 

83 

91 

132 

70 

74 

106 

96 

67 

74 

83 

114 

96 

155 

176 

225 

40 

96 

108 

119 

173 

91 

96 

136 

124 

87 

96 

108 

149 

124 

202 

229 

288 

45 

121 

137 

150 

218 

115 

121 

175 

156 

110 

121 

137 

169 

158 

257 

291 

358 

50           

150 

169 

185 

264 

142 

150 

216 

195 

135 

150 

169 

233 

195 

317 

359 

435 

M            

181 

204 

224 

326 

172 

181 

261 

236 

163 

181 

204 

281 

236 

383 

433 

530 

60 

'216 

'242 

'267 

•-388 

'204 

'216 

'310 

280 

'194 

'216 

'242 

'335 

280 

'456 

'517 

'613 

80 

<405 

'459 

'510 

NA 

'383 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

95 

'607 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

100  .— 

'673 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

^  Distance  for  specified  tests.       ^  Applicable  to  school  buses  only.       NA=Not  applicable. 

Note:  (a)  Passenger  cars;  (b)  vehicles  other  than  passenger  cars  with  GVWR  ol  less  than  8.000  Bjs;  (c)  Vehicles  with  GVWR  of 
not  less  than  8.000  lbs  and  not  more  than  10,000  lbs;  (d)  vehicles  with  GVWR  greater  than  10.000  lbs;  (e)  buses,  including  school 
buses,  with  GVWR  greater  than  10.000  lbs. 


3.  In  §  571.105,  the  fourth  sentence  in 
S6.9.  as  proposed  to  be  revised  at  58  FR 
11009,  would  be  revised  to  read  as 
follows: 

i  571.105    Standard  No.  105;  Hydraulic 
brake  systama. 


S6.9     3Road  Surface.  *   *   *  Peak 
hiction  coefficient  is  measured  using  an 
American  Society  for  Testing  and 
Materials  (ASTM)  E  1136  standard 
reference  test  tire,  in  accordance  with 
ASTM  Method  E  1337-90,  at  a  speed  of 
40  mph,  without  water  delivery. 


Issued  on  April  15, 1993. 
Barry  Felrice. 

Associate  Administrator  for  Hulemaking. 
IFR  Doc.  93-9171  Filed  4-20-93;  8:45  ami 
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This  section  of  tfie  FEDERAL  REGISTER 
contains  documents  other  than  ruies  or 
proposed  rules  tftat  are  appiicat)ia  to  the 
pubiic.  Notices  of  hearings  and  investigations, 
convnittae  n>eetings,  agency  decisions  and 
rulings,  delegations  ot  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  16, 1993. 

The  Department  of  Agriculture  has 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agancy  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  cantact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  room  404-W  Admin. 
BIdg.,  Washington,  DC  20250,  (202) 
690-2118. 

Revision 

Forest  Service 

Special-Use  Application,  Permitting, 
and  Administration  Program 

Quarterly;  Annually 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Federal  agencies  or 
employees; 

Non-profit  institutions;  Small 
businesses  or  organizations;  61,450 
responses;  72,236  hours 

Mark  Scheibel,  (202)  205-1371 


Agricultural  Marketing  Service 

Recordkeeping  Requirements  for 
Certified  Applicators  of  Federally 
Restricted  Use  Pesticides  (7  CFR  part 
110) 
Recordkeeping;  On  occasion 
State  or  local  governments;  Farms; 
Federal  agencies  or  employees; 
92,400,000  responses;  876,400  hours 
:    Bonnie  Poli,  (703)  330-7826 

Extension 

National  Agricultural  Statistics  Service 

June  Agricultural  Survey 

Annually 

Farms;  132,800  responses;  22,268  hours 

Larry  Gambrell,  (202)  720-5778 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  parts  319.  321.  352— Foreign 
Quarantine  Notices  PPQ  368.  546, 
564.  587  (MD)  and  588 

On  occasion 

Individuals  or  households;  State  or  local 
governments;  Farms;  Businesses  or 
other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations;  179,236  responses; 
90,959  hours 

Pete  Grosser.  (301)  436-6799 

Animal  and  Plant  Health  Inspection 
Service 

Application  for  Inspection  and 
Certification  of  Animal  Byproducts 

VS  Form  16-24 

On  occasion 

Businesses  or  other  for-profit;  20 
responses;  10  hours 

Harvey  A.  Kryder,  (301)  436-7885 

Food  and  Nutrition  Service 

Energy  Assistance 

Non-recurring 

State  or  local  governments;  11 

responses;  44  hours 
Patricia  Maggi,  (703)  305-2437 

Food  and  Nutrition  Service 

Child  Nutrition  Labeling  Program 

On  occasion 

Businesses  or  other  for-profit;  Federal 
agencies  or  employees;  Small 
Businesses  or  organizations;  5,700 
responses;  4.275  hours 

Lori  Homfeck,  (703)  305-2556 

New  Collection 

Food  and  Nutrition  Senice 
Evaluation  of  Expedited  Service  in  the 


Food  Stamp  Program 


Federal  Register 

Vol.  58,  No.  75 
Wednesday,  April  21,  1993 


Once  per  respondent 

Individuals  or  households;  State  or  local 

governments;  Non-profit  institutions; 

15.134  responses;.2.696  hours 
Christine  Kissmer.  (703)  305-2133 

Forest  Service 

Southland  National  Forest  Day  Use 

Series 
One  time  contact 
Individuals  or  households;  800 

responses;  200  hours 
Patricia  L.  Winter.  (909)  276-6877 

Rural  Electrification  Administration 

Loan  Account  Computations. 

Procedures  and  Policies 
On  occasion 
Small  businesses  or  organizations;  185 

responses;  185  hours 
Robert  Lippert,  (202)  720-1791 
Donald  E.  Hulcher. 
Deputy  Department  Clearance  Officer 
[FR  Doc.  93-9288  Filed  4-20-93;  8:45  ami 
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Forest  Service 

Exemption  of  the  Warm  Fork  Salvage, 
Boise  National  Forest,  ID 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
timber  salvage  harvest  and  reforestation 
activities  to  recover  and  rehabilitate 
natural  resources  from  recent  insect 
epidemics  on  the  Warm  Fork  project 
area.  Lowman  Ranger  District.  Boise 
National  Forest,  are  exempt  from  appeal 
in  accordance  with  36  CFR  217.4(a)(ll). 
DATES:  Effective  on  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Sigrist  or  Dautis  Pearson,  Lowman 
Ranger  District,  Boise  National  Forest, 
HC  77  Box  3020.  Lowman,  ID  83637, 
Telephone:  208-259-3361. 
SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Consequently, 
Douglas-fir  bark  beetle  populations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400,000  trees  larger  than  12  inches  in 
diameter  have  died  on  the  Forest  as  a 
result  of  insect  damage  since  1986. 
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As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic,  Lowman  Ranger 
District  personnel  have  developed  a 
proposal  to  harvest  dead  and  dying 
timber,  and  reforest  damaged  acres.  The 
Forest  Service  has  completed  the  Warm 
Fork  Salvage  Environmental  Assessment 
(EA).  Issues  have  been  identified, 
alternatives  have  been  develo{>ed  and  an 
analysis  of  the  effects  of  implementing 
timber  salvage  and  other  recovery 
activities  is  complete. 

The  analysis  area  for  the  Warm  Fork 
Salvage  is  located  about  17  miles 
northwest  of  Lowman,  Idaho.  The  Forest 
would  salvage  trees  dead  or  dying  from 
the  bark  beetles  epidemic  on  2,500  acres 
and  recover  approximately  4.0  million 
board  feet  (MMBF),  using  tractor/ 
jammer  and  full  suspension  systems 
(helicopter,  skyline).  The  Douglas-fir 
beetle  infestation  has  created  several 
open  areas  of  dead  and  dying  trees. 
Salvage  of  these  stands  could  result  in 
"salvage  openings,"  resembling 
clearcuts.  A  total  of  1.000  acres  of 
salvage  opening  would  be  created. 
These  openings  would  range  in  size 
from  5  to  25  acres  with  four  of  the 
openings  as  large  as  40  acres.  These 
acres  would  be  rehabilitated  by  planting 
with  ponderosa  pine  and  Douglas-fir,  to 
increase  the  sites'  timber  productivity, 
resilience  and  diversity  of  forest  stands. 
Natural  regeneration  would  be  used  to 
reforest  small  areas  (less  than  five  acres 
in  size). 

No  new  road  construction  or 
reconstruction  would  occur.  The  project 
would  have  5  helicopter  landings.  All  of 
these  landings  are  existing  and  no  new 
landings  would  be  built.  Management 
direction  for  the  Whitehawk  Basin 
management  area  is  established  in  the 
Boise  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  Approximately  300-acres  of  the 
proposed  project  are  within  an 
Inventoried  Roadless  Area  (Whitehawk). 
The  area  is  not  within  areas  considered 
for  wilderness  in  the  Forest  Plan,  nor 
within  areas  recommended  for 
wilderness  in  the  recent  legislative 
proposal  entitled  "Idaho  Wilderness, 
Sustainable  Forests  and  Communities 
Act  of  1993".  The  Forest  Plan  provides 
for  the  removal  of  salvage  timber  from 
lands  within  the  project  area.  In 
addition,  the  Forest  Plan  prescribes 
standards  to  protect  soil,  water,  wildlife, 
visual,  and  other  onsite  resources. 

The  proposed  action  for  the  Warm 
Fork  Salvage  project  is  consistent  with 
standards  and  guidelines,  objectives, 
and  direction  contained  in  the  Forest 
Plan. 

Forest  Pest  Management  Specialists 
and  District  Foresters  have  analyzed  the 


insect  situation  and  have  found  no 
economical  or  practical  means  to 
control  the  current  insect  epidemic. 
Although  salvage  harvesting  and 
reforestation  would  not  control  the 
epidemic,  these  activities  would:  (1) 
Recover  valuable  timber  that  would 
otherwise  deteriorate,  (2)  reforest  those 
areas  that  have  been  left  without  tree 
cover  as  a  result  of  the  insect -caused 
mortality  and  (3)  disrupt  beetle  breeding 
cycles  by  pheromone  baiting  into  the 
epicenters.  Through  the  timber  salvage 
operations,  breeding  insects  can  be 
removed  in  the  logs  and  Knutson- 
Vandenburg  (K-V)  funds  can  be 
generated  for  use  to  restore  forest 
resources  that  have  been  damaged  by 
the  insect  epidemic 

The  Forest  Supervisor  has  determined 
through  preliminary  scoping  and 
environmental  analysis  there  is 
justification  to  expedite  this  project. 

The  decision  for  the  Warm  Fork 
Salvage  project  may  be  implemented 
after  publication  of  this  notice  in  the 
Federal  Register  and  after  the  decision 
has  been  signed  by  the  responsible 
official.  If  the  project  is  delayed  because 
of  an  apfraal  (delays  of  up  to  150  days 
are  possible),  it  is  likely  that  much  of 
the  salvage  harvest  could  not  be 
implemented  during  the  1993  normal 
operating  season.  This  would  result  in 
a  loss  of  an  estimated  2.0MMBF  with  an 
associated  value  of  $200,000  due  to 
deterioration.  The  total  estimated  value 
of  the  merchantable  dead,  dying  and 
unhealthy  timber  is  $416,000.  Of  this, 
approximately  $100,000  would  be 
relumed  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  from 
appeals  could  cause  the  loss  of  up  to 
half  of  this  value  and  potentially  make 
the  salvage  sale  unattractive  to  timber 
purchasers.  This  would  jeopardize  the 
objectives  of  the  recovery  and 
rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  the  Warm  Fork 
Salvage  Project,  Lowman  Ranger 
District,  Boise  National  Forest,  from 
appeal.  The  environmental  assessment 
discloses  the  effects  of  the  proposed 
actions  on  the  environment  and 
addresses  issues  resulting  from  the 
proposal. 

Dated:  April  15. 1993. 
Robert  C  )Mlin, 

Deputy  Regional  Forester.  Intermountain 
Region,  USDA  Forest  Service. 
(PR  Doc.  93-9259  Filed  4-20-93;  8:45  am) 

MLUNO  CODE  3410-1 1-M 


Exemption  of  the  Between  Fire 
Salvage,  Boise  National  Forest,  ID 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  exemption  from 
appeal. 

SUMMARY:  This  is  notification  that 
timber  salvage  harvest  and  reforestation 
activities  to  recover  and  rehabilitate 
natural  resources  from  recent  insect 
epidemics  on  the  Between  Fire  project 
area,  Lowman  Ranger  District,  Boise 
National  Forest,  are  exempt  from  appeal 
in  accordance  with  36  CFR  217.4(a)(ll). 
DATES:  Effective  on  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Sigrist  or  Dautis  Pearson,  Lowman 
Ranger  District,  Boise  National  Forest, 
HC  77  Box  3020.  Lowman,  ID  83637, 
Telephone:  208-259-3361. 
SUPPLEMENTARY  INFORMATION:  Several 
years  of  drought  in  southwest  Idaho 
have  reduced  soil  moisture  and 
weakened  conifer  trees.  Consequently, 
Douglas-fir  bark  beetle  populations  have 
dramatically  increased  and  reached 
epidemic  levels  on  the  Boise  National 
Forest.  It  is  estimated  that  more  than 
400,000  trees  larger  than  12  inches  in 
diameter  have  died  on  the  Forest  as  a 
result  of  insect  damage  since  1986. 

As  part  of  the  effort  to  recover  and 
rehabilitate  natural  resources  damaged 
by  the  insect  epidemic,  Lowman  Ranger 
District  personnel  have  developed  a 
proposal  to  harvest  dead  and  dying 
timber,  and  reforest  damaged  acres.  The 
Forest  Service  has  completed  the 
Between  Fire  Salvage  Environmental 
Assessment  (EA).  Issues  have  been 
identified,  alternatives  have  been 
developed  and  an  analysis  of  the  effects 
of  implementing  timber  salvage  and 
other  recovery  activities  is  complete. 

The  analysis  area  for  the  Between  Fire 
Salvage  is  located  about  5  miles  east  of 
Lowman,  Idaho.  The  Forest  will  salvage 
trees  dead  or  dying  from  the  bark  beetles 
epidemic  on  1,000  acres  and  recover 
approximately  2.0  million  board  feat 
(MMBF),  using  helicopter  yarding  only. 
The  Douglas-fir  beetle  infestation  has 
created  several  open  areas  of  dead  and 
dying  trees.  Salvage  of  these  stands 
could  result  in  "salvage  openings," 
resembling  clearcuts.  A  total  of  300 
acres  of  salvage  opening  would  be 
created.  These  openings  would  range  in 
size  from  50  to  10  acres.  These  acres 
would  be  rehabilitated  by  planting  with 
ponderosa  pine  and  Douglas-fir,  to 
increase  the  sites'  timber  productivity, 
resilience  and  diversity  of  forest  stands. 
Natural  regeneration  will  be  used  to 
reforest  small  areas  (less  than  five  acres 
in  size). 

No  new  road  construction  or 
reconstruction  would  occur.  The  project 
would  have  2  helicopter  landings.  These 
landings  are  existing  and  no  new 


landings  would  be  built.  Management 
direction  for  the  Upper  South  Fork 
Payette  River  Management  Area  is 
estabhshed  in  the  Boise  National  Forest 
Land  and  Resource  Management  Plan 
(Forest  Plan).  The  Forest  Plan  provides 
for  the  removal  of  salvage  timber  from 
lands  within  the  project  area.  In 
addition,  the  Forest  Plan  prescribes 
standards  to  protect  soil,  water,  wildlife, 
visual,  and  other  onsite  resources.  The 
proposed  action  for  the  Between  Fire 
Salvage  project  is  consistent  with 
standards  and  guidelines,  objectives, 
and  direction  contained  in  the  Forest 
Plan.  Approximately  800  acres  of  the 
proposed  project  are  within  an 
Inventoried  Roadless  Area  (Tenmile/ 
Black  Warrior).  The  area  is  not  within 
areas  considered  for  wilderness  in  the 
Forest  Plan,  nor  within  areas 
recommended  for  wilderness  in  the 
recent  legislative  proposal  entitled 
"Idaho  Wilderness,  Sustainable  Forests 
and  Communities  Act  of  1993". 

Forest  Pest  Management  Specialists 
and  District  Foresters  have  analyzed  the 
insect  situation  and  have  found  no 
economical  or  practical  means  to 
control  the  current  insect  epidemic. 
Although  salvage  harvesting  and 
reforestation  wiH  not  control  the 
epidemic,  these  activities  would:  (1) 
Recover  valuable  timber  that  would 
otherwise  deteriorate,  (2)  reforest  those 
areas  that  have  been  left  without  tree 
cover  as  a  result  of  the  insect-caused 
mortality  and  (3)  disrupt  beetle  breeding 
cycles  by  pheromone  baiting  into  the 
epicenters.  Through  the  timber  salvage 
operations,  breeding  insects  can  be 
removed  in  the  logs  and  Knutson- 
Vandenburg  (K-V)  hinds  can  be 
generated  for  use  to  restore  forest 
resources  that  have  been  damaged  by 
the  insect  epidemic. 

The  Forest  Supervisor  has  determined 
through  preliminary  scoping  and 
environmental  analysis  that  there  is 
justification  to  expedite  this  project. 
The  decision  for  the  Between  Fire 
Salvage  project  may  be  implemented 
after  publication  of  this  notice  m  the 
Federal  Register  and  after  the  decision 
document  has  been  signed  by  the 
responsible  official.  If  the  project  is 
delayed  because  of  an  appeal  (delays  of 
up  to  150  days  are  possible),  it  is  hkely 
that  much  of  the  salvage  harvest  could 
not  be  implemented  during  the  1993 
normal  operating  season.  This  would 
result  in  a  loss  of  volume  and  value  of 
the  timber  due  to  deterioration.  The 
total  estimated  value  of  the 
merchantable  dead,  dying  and 
unhealthy  timber  is  $250,000.  Of  this, 
approximately  $62,500  would  be 
returned  to  counties  from  25  percent 
fund  receipts.  Delays  resulting  from 
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appeals  could  cause  the  loss  of  up  to 
half  of  this  value  and  potentially  make 
the  salvage  sale  unattractive  to  timber 
purchasers.  This  would  jeopardize  the 
objectives  of  the  recovery  and 
rehabilitation  project. 

Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  the  Between  Fire 
Salvage  Project,  Lowman  Ranger 
District,  Boise  National  Forest,  from 
appeal.  The  environmental  assessment 
discloses  the  effects  of  the  proposed 
actions  on  the  environment  and 
addresses  issues  resulting  from  the 
proposal. 

Dated:  April  15, 1993. 
Robert  C  ]oaUn, 

Deputy  Regional  Forester.  Intermountain 

Region,  USDA  Forest  Service. 

[PR  Doc.  93-9261  Filed  4-20-93;  8:45  am) 

BIUJNO  COOC  3410-11-M 


Exemption  of  the  Neffs  Salvage 
Timber  Sale,  Fishlake  National  Forest 
UT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  exemption  from 
appeal. 


SUMMARY:  This  is  notification  that 
timber  harvest  and  reforestation 
activities  to  stop  the  spread  of  a  spruce 
beetle  infestation  in  the  Neffs  area  of 
Thousand  Lake  Mountain  on  the  Loa 
Ranger  District  of  the  Fishlake  National 
Forest  are  exempt  from  appeal  in 
accordance  with  36  CFR  217.4(a)(ll). 
DATES:  Effective  on  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Allen  Henningson,  Forester,  Loa  Ranger 
District,  c/o  Fishlake  National  Forest, 
115  E.  900  N.,  Richfield,  UT  84701. 
Phone  (801) 896-9233. 
SUPPLEMENTARY  MFORMATION:  The 
proposed  treatment  would  cover 
approximately  70  acres  and  is  located 
on  the  western  edge  of  the  Thousand 
Lake  Roadless  Area.  The  stand  occupies 
portions  of  sections  9,  10.  15,  and  16, 
T.27S..  R.4E..  Sah  Lake  Base  and 
Meridian.  The  area  is  located  on  the 
north  end  of  Thousand  Lake  Mountain 
in  the  upper  end  of  the  Pole  Canyon 
Drainage. 

The  dead,  infested,  and  susceptible 
trees  in  the  stand  will  be  harvested  in 
order  to  prevent  the  further  spread  of 
the  spruce  beetle.  The  basal  area  of  the 
stand  will  be  reduced  to  under  150 
square  feet.  All  trees  over  16  inches  in 
diameter  will  be  removed.  Attractive 
pheromone  baits  will  be  used  to  lure 
beetles  to  green  trees,  these  trees  will 
then  be  removed.  Other  trap-tree 
techniques  such  as  allowing 


unmerchantable  or  blown  down  green 
Engelmann  spruce  to  remain  long 
enough  to  be  attacked  by  the  beetles  and 
then  treated  or  removed  would  also  be 
used.  This  procedure  should  eliminate 
and  stop  the  spread  of  the  spruce  beetle 
infestation  in  the  area.  It  should  also 
leave  a  spruce  beetle  resistant  stand  of 
trees  on  the  area. 

Approximately  400-600  thousand 
board  feet  of  sawtimber  will  be 
harvested  from  the  70  acre  area.  Timber 
stand  improvement  work  will  occur  as 
needed.  Approximately  one  half  mile  of 
road  will  be  constructed  and  one  mile 
will  be  reconstructed. 

Management  direction  for  the  project 
area  is  established  in  the  Fishlake 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan).  The 
Forest  Plan  directs  that  this  area  be 
managed  for  wood  fiber  production  and 
use.  Implementation  of  the  proposal 
will  meet  these  goals. 

Benefits  of  the  proposal  to  wildlife 
habitat  will  be  far  more  than  the 
negative  effects.  Threatened, 
endangered,  or  sensitive  species  will  not 
be  adversely  effected. 

Roadless  character  of  the  Thousand 
Lake  Mountain  Roadless  Area  will  have 
only  minor  effects.  Soil  and  water 
qualities  of  the  area  will  not  be 
adversely  effected  when  mitigation 
measures  are  implemented. 

Harvest  activities  are  economically 
feasible,  jobs  and  revenue  will  be 
provided  to  local  economies.  A  cultural 
resource  survey  of  the  area  detected  no 
historic  sites  or  artifacts  in  the  area.  The 
effects  to  recreation  activities  and 
visuals  of  the  area  are  minor  and  will  be 
mitigated. 

The  Forest  Supervisor  has  determined 
through  Scoping  and  environmental 
analysis  that  there  is  justification  to 
expedite  this  project.  Catastrophic 
losses  of  trees  due  to  a  spruce  beetle 
infestation  have  occurred  on  an  adjacent 
Forest.  These  losses  have  been  socially 
unacceptable  to  the  local  area.  Public 
comments  have  demonstrated  that 
letting  this  beetle  infestation  run  its 
course  would  be  socially  unacceptable. 

The  decision  for  the  Neffs  Salvage 
Timber  Sale  project  may  be 
implemented  after  publication  of  this 
notice  in  the  Federal  Register  and  after 
the  decision  document  has  been  signed 
by  the  responsible  official.  If  the  project 
is  delayed  because  of  appeal  (delays  of 
150  days  or  more  are  possible),  it  is 
possible  that  beetle  infested  trees  would 
not  be  removed  during  the  1993 
operating  season.  This  would  result  in 
an  expansion  of  the  current  infected 
area  and  potential  catastrophic  losses. 
Pursuant  to  36  CFR  217.4(a)(ll),  it  is 
my  decision  to  exempt  the  Neff's 
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Salvage  Timber  Sale,  Loa  Ranger 
District.  Fishlake  National  Forest  from 
appeal.  The  Neffs  Salvage  project  EA 
discloses  the  affects  of  the  proposed 
actions  on  the  environment  and 
addresses  the  issues  resulting  from  the 
proposal. 

Dated:  April  14. 1993. 
Robert  C  loclin. 

Deputy  Regional  Forester.  Intirmountain 
Region,  USDA  Forest  Senrice. 
(PR  Doc.  93-9260  Filed  4-20-93;  8:45  am) 
BtUMQ  COOC  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Kansas  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Kansas  Advisory 
Committee  to  the  U.S.  Commission  on 
Civil  Rights  will  meet  on  May  7. 1993, 
from  10  a.m.  until  2  p.m.  at  the  Liberal 
Inn,  603  Fancalce  Boulevard.  Liberal. 
Kansas  67901.  The  purp>ose  of  the 
meeting  is  to  discuss  program  planning 
for  future  Committee  projects. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenlcins.  Director  of  the 
Central  Regional  OfHce.  816-426-5253 
(TTY  816-426-5009).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  Hve  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  April  12, 1993. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
[PR  Doc.  93-9266  Piled  4-20-93;  8:45  am] 
BitXMO  CODE  <33S-01-» 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DCXH  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Ageiicy:  Bureau  of  the  Census. 

Title:  Quarterly  Survey  of  Residential 
Alterations  and  Repairs. 

Form  Numbeiis):  SORAR-705. 


Agency  Approval  Number:  0607- 
0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2.000  hours. 

Number  of  Respondents:  2.000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
uses  this  quarterly  survey,  conducted 
over  a  one  year  period,  to  collect 
information  on  real — property 
improvements  and  repairs  from  a 
sample  of  owners  or  designated 
representatives  of  rental  or  vacant 
residential  housing  units.  Data  gathered 
in  this  survey  is  used  as  a  component 
to  our  published  estimates  of 
expenditures  for  residential  upkeep  and 
improvements.  The  statistical  estimates 
are  used  extensively  by  the  Federal 
Government  in  making  policy  decisions. 
The  Bureau  of  Economic  Analysis  uses 
the  information  to  develop  the 
construction  components  of  gross 
private  domestic  investment  in  the  gross 
domestic  products  (GDP).  A  variety  of 
private  businesses  and  trade 
associations  use  these  statistics  for 
marketing  studies,  economic  forecasts, 
and  assessments  of  the  construction 
industry.  Previously,  this  survey  was 
conducted  using  two  data  collection 
forms  (one  as  an  initial  data  collection 
form  and  one  for  the  three  subsequent 
data  collection  periods).  This 
submission  requests  approval  of  a 
modified  form  to  be  used  for  all  data 
collection  periods. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
and  businesses  or  other  for-profit 
organizations. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals.  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  14. 1993. 

Edward  Mkhals, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

[PR  Doc.  93-9226  Piled  4-20-93;  8:45  am) 

BILUNO  CODE  3610-07-F 


Bureau  of  Export  Administration 
[Docket  No.  930478-3078] 

Foreign  Availability  Assessment: 
Computers 

agency:  Office  of  Foreign  Availability. 

Bureau  of  Export  Administration, 

Commerce. 

ACTION:  Notice  of  Initiation  of  an 

Assessment  and  Request  for  Comments. 

SUMMARY:  The  Office  of  Foreign 
Availability  (OFA)  is  providing  notice 
that  it  has  initiated  an  assessment  of 
foreign  availability  of  computers  with 
composite  theoretical  performance 
(CTP)  above  the  current  control  level  of 
12.5  million  theoretical  operations  per 
second  (MTOPS).  OFA  will  assess 
foreign  availability  under  Part  791  of  the 
Export  Administration  Regulations 
(EAR).  OFA  is  seeking  public  comment 
on  the  foreign  availability  of  these  items 
worldwide. 

DATES:  The  period  for  submission  of 
information  will  close  May  21, 1993. 
ADDRESSES:  Submit  information  relating 
to  this  foreign  availability  assessment  to: 
Steven  C.  Goldman,  Director,  Office  of 
Foreign  Availability,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  room  1087. 14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

The  public  record  concerning  this 
notice  will  be  maintained  in  the  Bureau 
of  Export  Administration's  Freedom  of 
Information  Record  Inspection  Facility, 
room  4518,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Mazer,  Senior  Engineer,  Office  of 
Foreign  Availability,  Department  of 
Commerce,  Washington,  DC  20230, 
Telephone:  (202)  482-5953. 
SUPPLEMENTARY  INFORMATION:  Part  791  of 
EAR  (15  CFR  part  730  et  seq.) 
establishes  the  procedures  and  criteria 
for  determining  the  foreign  availability 
of  goods  and  technology  whose  export 
is  controlled  for  national  security 
reasons. 

On. March  26. 1993,  OFA  initiated  a 
foreign  availability  assessment  pursuant 
to  section  791.4  of  the  EAR  relating  to 
the  decontrol  of  certain  computer 
systems — "digital  computers"  having  a 
"composite  theoretical  performance" 
(CTP)  exceeding  12.5  million  theoretical 
operations  per  second  (MTOPS).  These 
items  are  controlled  for  national 
security  reasons  under  Export  Control 
Classification  Number  (ECCN)  4A03A 
paragraph  (c)  of  the  Commerce  Control 
List  (CCL)  (15  CFR  799.1,  Supp.  1) 
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which  is  eotitled:  •"Digital  computers', 
'assemblies',  and  related  equipment 
therefor,  as  follows  and  specially 
designed  comp>onent8  therefor." 

By  August  26. 1993,  the  Department 
intends  to  submit  for  publication  in  the 
Federal  Register  its  determination  of  the 
foreign  availability  of  the  item.  To  assist 
OFA  in  assessing  such  foreign 
availabiUty,  any  person  may  submit 
relevant  information  at  the  above 
address. 

The  following  information  would  be 
es[>ecially  useful: 

— Product  names  and  model 

designations  of  the  U.S.  and  non-U.S. 

items; 
— Names  and  locations  of  non-U.S. 

sources; 
— Key  performance  elements,  attributes, 

and  diaracteristics  of  the  items  on 

which  quality  comparisons  may  be 

made; 
— Non-U.S.  sources'  production 

quantities  and/or  sales  of  any 

allegedly  comparable  item; 
— An  estimate  of  market  demand  and 

the  potential  economic  impact  of  the 

control  on  the  U.S.  item; 
— Extent  to  which  any  allegedly 

comparable  item  is  based  on  U.S. 

technology; 
— Product  names,  model  designations. 

and  value  of  U.S.  controlled  parts  and 

components  incorporated  in  any 

allegedly  comparable  item;  and 
— Information  supporting  the 

proposition  that  the  foreign  item  is  in 

fact  available  to  the  country  or 

countries  for  which  foreign 

availabihty  is  certifled. 

Evidence  supporting  such  relevant 
information  may  include,  but  is  not 
limited  to:  Foreign  manufacturers' 
catalogs,  brochures,  or  operations  or 
maintenance  manuals;  articles  from 
reputable  trade  publications; 
photographs;  and  depositions  based 
upon  eyewitness  accounts.  Supplement 
No.  1  to  part  791  of  the  EAR  provides 
additional  examples  of  evidence  that 
would  be  helpful  to  the  investigation. 

OFA  will  also  accept  comments  or 
information  accompanied  by  a  request 
that  part  or  all  of  the  material  be  treated 
confidentially  because  of  its  proprietary 
nature  or  for  any  other  reason.  The 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  to  OFA  iseparately  from  any 
non-confidential  information.  The  top  of 
each  page  should  be  marked  with  the 
term  "Confidential  Information." 
Confidential  submissions  must  include 
a  statement  from  the  submitter  that  the 
material  is  commercial  or  frnancial 
information  which  the  submitter  does 
not  customarily  release  to  the  public.  If 


OFA  will  not  accept  the  submission  In 
confidence,  it  will  return  it.  A  non- 
confidential summary  must  accompany 
any  submission  of  confidential 
information.  OFA  will  make  the 
summary  available  for  public 
inspection. 

Regardless  of  whether  the  submitter 
has  requested  confidential  treatment. 
OFA  will  maintain  the  confidentiality  of 
any  information  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(5  U.S.C  552).  This  may  include 
communications  from  agencies  of  the 
United  States  Government  and  foreign 
governments  which  are  exempt  from 
disclosure  under  the  Freedom  of 
Information  Act. 

All  other  information  received  in 
response  to  this  notice  will  be  a  matter 
of  public  record  and  will  be  available 
for  public  inspection  and  copying.  In 
the  interest  of  accuracy  and 
completeness,  the  Department  requires 
written  comments.  Oral  comments  must 
be  followed  by  written  memoranda, 
which  also  will  be  a  matter  of  public 
record  and  will  be  available  for  public 
review  and  copying. 

The  public  record  of  information 
received  in  response  to  this  notice  will 
be  maintained  in  the  Bureau  of  Export 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4525.  Department  of  Commerce, 
14th  Street  and  Pennsylvania  Avenue 
NW..  Washington,  DC  20230.  Records  in 
this  facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  from  Margaret  Comejo,  Bureau 
of  Export  Administration,  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

Due  to  the  strict  statutory  time 
limitations  in  which  Commerce  must 
make  its  determination,  the  period  for 
submission  or  relevant  information  will 
close  May  21, 1993.  The  Department 
will  consider  all  information  received 
before  the  close  of  the  comment  period 
in  developing  the  assessment. 
Information  received  after  the  end  of  the 
period  will  be  considered  if  possible, 
but  its  consideration  cannot  be  assured. 

Accordingly,  the  Department 
encourages  persons  who  wish  to 
provide  information  related  to  this 
foreign  availability  certification  to  do  so 
at  the  earliest  possible  time  to  permit 
the  Department  the  fullest  consideration 
of  the  information. 


Dated:  April  14, 1993. 
lohn  A.  Richards, 

Acting  Assistant  Secretary  for  Export 
Administration. 

(PR  Doc.  93-9224  Piled  4-20-93;  8:45  am) 
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Foreign-Trade  Zone*  Board 
[Ooclwt  13-83] 

Foreign-Trade  Zone  45— Portland,  OR; 
Application  for  Subzone.  Colby 
Plastics  Processors,  Inc.,  Plastic  Pipe 
Plant,  Pendleton,  OR 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Port  of  Portland  (Oregon) 
grantee  of  FTZ  45,  requesting  special- 
purpose  subzone  status  for  the  plastic 
pipe  manufacturing  plant  of  Colby 
Plastics  Processors,  Inc.  (Colby),  located 
in  Pendleton.  Oregon.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-«lu), 
and  the  regulations  of  the  Board  (15  CFR 
Part  400).  It  was  formally  filed  on  April 
12.  1993. 

The  Colby  plant  (25,000  sq.  ft/10 
acres/28  employees)  is  located  at  4650 
NW.  Bartsch  Road,  Pendleton  (Umatilla 
County),  Oregon,  approximately  195 
miles  east  of  Portland.  The  facility  is 
used  to  produce  acrylonitrile-butadiene- 
styrene  (A^S)  plastic  pipe  for  export 
and  the  domestic  market.  The  pipe  (1 'A 
to  6  inches  in  diameter)  is  used  in  the 
drain/venting  (DWV)  sections  of 
plumbing  systems  in  building 
construction  (HTSUS#  3917.29.  duty 
rate  3.1%).  The  manufacturing  process 
involves  heating  domestic  and  foreign- 
sourced  ABS  resin  pellets  to  a  viscous 
mixture,  which  is  then  extruded  and 
cooled  to  form  pipe.  Foreign-origin 
materials  used  in  the  production 
process  include  ABS  resin  pellets 
(HTSUS#  3903.30.0000-6;  duty  rate: 
0.7e/kg+9.4%). 

2^ne  procedures  would  exempt  Colby 
from  Customs  duty  payments  on  the 
foreign  materials  used  in  export 
production.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  the  finished 
ABS  pipe  (3.1%)  on  the  foreign  material 
inputs  noted  above.  On  other  foreign 
materials  stored  at  the  plant,  Colby 
would  be  able  to  defer  duty  payments. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
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50808. 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  June  21, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  sut^equent 
15-day  period  (to  July  6. 1993). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Department  of  Commerce,  District 
Office.  One  World  Trade  Center,  121 
SW  Salmon  Suite  242,  Portland.  OR 
97204 
Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  Room 
3716. 14th  Street  k  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

Dated:  April  13. 1993. 
lafaa  f .  Da  PwiiB,  U- 

Execu  tive  Secretary. 

IFR  Doc  93-9322  Filed  4-20-93;  «;45  am) 
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Intamatlonai  Trad*  Administration 

[A-588-81S] 

Gray  Portland  Cement  and  Ctfnicer 
From  Japan;  Prelfmlnary  Resutta  of 
Antidumping  Duty  Adminlstratfve 
Review 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMAHY:  In  response  to  a  request  by 
respondent,  Onoda  Cement  Co.,  Ltd., 
the  Department  of  Commerce  has 
conducted  an  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  ciioicer  from  Japan. 
The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise,  and  the 
period  October  31. 1990.  through  April 
30. 1992.  The  review  indicates  the 
existence  of  a  dumping  margin  during 
this  period. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties 
equal  to  the  calculated  differences 
between  the  United  States  price  and 
fbreigD  maribet  value. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results  of 
review. 

EFFECTIVE  DATE:  April  21.  1993. 
FOR  FURTHER  VIFORMATION  CONTACT: 
Fred  Baker  or  Pamela  Woods,  Office  of 
Antidumping  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington.  DC  20230; 
telephone  (202)  482-5255. 

SUPPLEMENTARY  MFORMATION: 

Baclcground 

On  May  6, 1992.  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportimity  to  I^uest  an 
Administrative  Review"  (57  FR  19412) 
of  the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from  Japan 
(56  FR  21658).  On  May  1. 1992, 
respondent,  Onoda  Cement  Co.,  Ltd. 
(Onoda).  requested  a  review  of  the 
antidumping  duty  order.  We  initiated 
the  review,  covering  the  period  October 
31. 1990,  through  April  30, 1992,  on 
June  18. 1992  (57  FR  27212).  The 
Department  has  now  conducted  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930.  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  gray  portiand  cement  and  clinker 
from  Japan.  Gray  portiand  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  produced  when 
manufacturing  cement,  has  no  use  other 
than  grinding  into  finished  cement 
Microbe  cement  was  specifically 
excluded  from  the  antidumping  duty 
order.  Gray  portiand  cement  is  currently 
classifiable  under  the  harmonized  tariff 
schedule  (HTS)  item  number  2523.29. 
and  clinker  is  currently  classifiable 
under  HTS  item  number  2523.10.  Gray 
Portland  cement  has  also  been  entered 
under  item  nimiba-  2523.90  as  "other 
hydraulic  cements." 

The  HTS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
The  written  description  remains 
dispositive  as  to  the  scope  of  the 
product  coverage. 

Product  Comparisons 

Product  comparisons  were  made  on 
the  basis  of  standards  established  by  the 
American  Society  for  Testing  and 
Materials  (ASTM  standards).  All  of  the 
cement  sold  in  the  United  States  Cell 
within  two  ASTM  standards:  Type  I  and 
Type  n.  Onoda  sold  twelve  kinds  of 
cement  in  the  home  market  during  the 
period  of  review.  At  our  request.  Onoda 
provided  documents  indicating  the 
diemical  composition,  tacfani(»l 


specifications,  and  uses  for  each  cement 
type  sold  in  the  home  market  during  the 
period  of  review. 

Based  on  information  submitted  on 
the  record,  the  Department's  finding  in 
the  1983  investigation  (see  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Portland  Hydraulic  Cement  from 
Japan.  48  FR  41059.  September  13, 
1983).  and  our  own  research,  we  have 
determined  that  Type  N  cement  is  the 
closest  comparable  model  to  Type  L  We 
have  also  determined  that  there  ara  no 
home  market  models  sufficiently  similar 
to  Type  II  that  could  serve  as  a  model 
match.  Thus,  we  have  based  foreign 
market  value  for  Type  D  sales  on 
constructed  value.  (See  below  under 
Foreign  Market  Value.) 

Onoda  made  no  sales  of  clinker  in  the 
U.S.  during  the  period  of  review. 

United  States  Price 

In  calculating  the  United  States  price, 
the  E)epartment  used  purchase  price 
(PP)  or  exporter's  sales  price  (ESP),  both 
as  defined  in  section  772  of  the  Tariff 
Act.  We  made  deductions,  where 
appropriate,  for  loading  costs,  ocean 
freight,  marine  insurance,  U.S.  duty, 
unloading  costs,  all  U.S.  freight  and 
insurance,  terminal  expenses,  discounts, 
credit,  commissions,  and  bagging  costs. 
We  also  deducted  indirect  selling 
expenses,  which  included  Onoda 's 
reported  indirect  selling  expenses,  plus 
technical  services,  advertising,  bad  debt, 
dispatcher  expenses,  quality  control 
expenses,  foreign  inspection  costs, 
credit  memoranda,  general  and 
administrative  expenses,  inventory 
carrying  costs,  warehousing,  and 
product  liability  expenses.  We 
recalculated  Onoda 's  reported  corporate 
G&A  adjustment  to  Include  the  interest 
payments  made  by  Lone  Star  Northwest 
(LSNW)  and  Onoda  Northwest  during 
the  review  period  that  fulfilled  the 
financial  obligations  inctirred  by 
LSNW's  parents  in  constructing  LSNW 
as  a  joint  venture. 

We  added  to  the  U.S.  price,  where 
appropriate,  the  interest  charged  to  late- 
paying  customers,  the  additional 
revenue  paid  to  Onoda  for  duty 
payments,  and  any  additional  amount 
paid  to  Onoda  for  the  purchase  of 
cemenL 

We  made  an  addition  to  United  States 
price  for  taxes  under  section  772(d)(1)(c) 
of  the  Tariff  Act  However,  the 
Department  is  still  considering  bow 
fully  to  implement  the  Court  of  Appeab' 
decision  in  Zenith  Electronics  Corp.  v. 
United  States.  92-1043.  Therefore,  in 
light  of  the  Zenith  decision,  the 
Department's  methodology  tot 
calculating  the  adjustntent  for  taxes  is 
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under  reconsideratiaD.  Interested  parties 
are  invited  to  comment  upon  this  issue. 

We  denied  an  upward  adjustment  to 
the  U.S.  price  for  payment  made  to 
Onoda  for  proRt  earned  on  Onoda 
cement  by  Onoda 's  channel  one 
importer.  We  denied  this  adjustment 
because  the  petitioner  provided 
evidence  in  the  form  of  an  affidavit  that 
this  "profit  netback"  «ras  intended  as 
real  estate  rent  rather  than  payment  for 
Onoda  cement. 

In  addition  to  the  aforementioned 
deductions,  we  deducted  value  added  in 
the  United  States  pursuant  to  section 
772(e)(3)  of  the  Tariff  Act  for  sales 
involving  further  manufacture  in  the 
U.S.  We  nave  determined  that  further 
manufacturing  costs  included:  (1)  The 
cost  of  manufacture;  (2)  movement 
charges;  and  (3)  general  expenses, 
including  selling,  general,  and 
administrative  expenses.  The  value 
added  consists  of  the  further 
manufacturing  costs  incurred  in 
converting  the  cement  into  ready  mix  or 
into  a  Tru-mix  product,  and  a 
proportional  amount  of  profit  or  loss 
related  to  the  value  added.  We 
calculated  profit  or  loss  by  deducting 
from  the  sales  price  of  the  ready  mix  or 
Tru-mix  product: 

1-  The  production  cost  of  the  cement; 

2.  The  finishing  costs  incurred  in  the 
United  States;  and 

3.  All  expenses  incurred  in 
transporting  the  cement  into  the  United 
States. 

We  then  allocated  proportionately  the 
total  profit  or  loss  to  the  imported 
cement  and  the  ready  mix  (or  Tru-mix 
product)  based  on  the  proportion  of  the 
total  cost  of  production  to  the  cost  of 
production  attributable  to  the  further 
manufacturing  cost  in  the  U.S.  We 
deducted  only  the  profit  or  loss 
attributable  to  the  U.S.  value  added. 

Foreign  Market  Value 

We  calculated  FMV  of  cement  sales 
based  on  ex-factory,  c-i.f.  terminal  or 
delivered  prices  to  unrelated  customers 
in  the  home  market  We  did  not  use 
sales  to  related  distributors  because 
Onoda  presented  no  substantiation  for 
its  argument  that  such  sales  were  at 
arm's-length  prices.  As  Onoda  made  no 
case  that  sales  to  related  end-users  or 
manufacturers  were  at  arm's-length,  we 
disregarded  those  sales  as  well.  Becaiise 
sales  to  related  parties  did  not  constitute 
a  significant  percentage  of  Onoda's 
home  market  sales,  we  did  not  examine 
sales  from  these  related  parties  to  their 
first  unrelated  customer. 

In  this  review,  petitioners  alleged  that 
Onoda  sold  cement  in  the  Japanese 
market  below  its  coat  of  production 
(OOP).  Baaed  on  the  evidence  presented 


in  petitioners'  allegations,  the 
Department  initiated  a  CX)P 
investigaticm  on  this  merchandise.  We 
based  the  COP  on  information  supplied 
by  Onoda.  The  results  of  our  cost  test 
showed  that  more  than  ten  percent  but 
less  than  ninety  percent  of  Japanese 
sales  were  below  the  COP,  and  were 
therefore  made  in  substantial  quantities. 
We  determined  that  these  below-cost 
sales  were  made  over  an  extended 
period  of  time  because  they  were  made 
in  more  than  two  months  of  the  review 
period.  Furthermore,  no  evidence  was 
presented  to  indicate  that  below-cost 
COP  prices  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade.  Thus,  we 
dropped  from  our  dumping  calculations 
all  Japanese  sales  below  the  COP. 

In  calculating  the  FMV  used  in  the 
dumping  calculation,  we  made 
deductions,  where  appropriate,  for  all 
loading  and  unloading  costs,  delivery 
chai;ges.  credit,  commissions,  all  freight 
costs,  and  all  rebates  and  discounts.  We 
made  an  upward  adjustment  to  the 
home  market  sales  price  for  interest 
charged  to  late-paying  customers. 

We  added  to  the  foreign  market  value 
the  consumption  tax  paid  by  Japanese 
purchasers  of  cement,  which  was  not 
included  in  Onoda's  reported  selling 
price.  Due  to  the  Court  of  Appeals' 
decision  in  Zenith  Electronics  Corp.  v. 
United  States,  92-1043,  we  made  no 
adjustment  for  differences  in  taxes. 
Interested  parties  are  invited  to 
comment  upon  this  issue.  See  also  the 
United  States  Price  section  of  this  notice 
for  our  discussion  of  the  tax  adjustment. 

For  comparisons  to  purchase  price 
sales,  pursuant  to  §  353.56  of  the 
Department's  regulations,  we  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  differences  in  credit  and 
for  commission  payments. 

For  comparisons  to  ESP  sales,  we 
made  further  deductions  for  home 
market  indirect  selling  expenses,  which 
was  comprised  of  general  indirect 
selling  expenses,  technical  services, 
advertising,  quality  control  costs,  and 
expenses  incurred  for  the  scrapping  of 
distribution  terminals  and  the  disposal 
of  obsolete  equipment.  We  capped  the 
amount  deducted  for  home  maiket 
indirect  selling  expenses  by  the  amount 
of  indirect  selling  expenses  incurred  on 
sales  In  the  U.S.  market,  in  accordance 
with  S  353.56(b)(2)  of  our  regulations. 
Where  appropriate,  we  made  fiirther 
adjustments  to  FMV  to  account  for 
differences  in  physical  characteristics  of 
the  merchandise,  in  accordance  with 
S  353.57  of  the  Department'i 
regulations. 

For  sales  of  Type  II,  we  based  FMV  on 
a  constructed  value  (CV).  This 


constructed  value  was  based  on 
information  supplied  by  Onoda.  For 
sales  made  during  the  period  for  which 
Onoda  foiled  to  provide  CV  informatioo. 
we  used  the  best  information  available, 
which  was  the  iiighest  FMV  for  any 
home  market  sale  made  during  the 
period  of  review. 

Preliminary  ResulU  of  Review 

As  a  resuh  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
19.18  percent  exists  for  Onoda  for  wa 
period  October  31.  1990,  through  April 
30,  1992.  Parties  to  the  proceeding  may 
request  disclosure  within  five  days  of 
the  publication  of  this  notice,  and  any 
interested  party  may  request  a  hearing 
within  ten  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  workday  thereafter.  Pre-hearing 
briefs  and/or  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  including 
an  analysis  of  issues  raised  in  any 
written  comments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above,  "rhe  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  gray  portland  cement  and  clinker 
from  Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  Onoda  will  be 
that  established  in  the  final  results  of 
this  administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review, 
but  covered  in  the  original  less-than- 
fair-value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the 
manufacturer  or  exporter  in  the  final 
determination;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review  or  the  final 
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determination  from  the  less  than  fair 
value  investigation;  and  (4)  the  cash 
deposit  rate  for  any  future  entries  from 
all  other  manufacturers  or  exporters 
who  are  not  covered  in  this  review  and 
who  are  unrelated  to  the  reviewed  firm 
or  any  firm  investigated  in  the  original 
investigation,  will  be  the  "all  others" 
rate  established  in  the  final  results  of 
this  administrative  review.  This  rate 
represents  the  rate  for  the  sole  firm 
reviewed  in  this  administrative  review. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  re.sponsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  and  §  353.22  of  the 
E)epartment's  regulations. 

Dated:  April  7. 1993. 
Joseph  A.  Spethni, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-9213  Filed  4-20-93;  8:45  am) 

BIUJMC  COOC  3S10-0S-M 

[A-586-«24,  A-588-825,  A-588-826] 

Amendment  of  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Cart}on 
Steel  Flat  Products,  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products,  artd 
Certain  Corrosion-Resistant  CartK>n 
Steel  Flat  Products  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  Date  of  publication  in 
the  Federal  Register. 

FOR  FUFTTHER  INFORMATION  CONTACT: 
Wendy  Frankel,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0159. 

SUMMARY:  We  are  amending  our 
preliminary  determinations  for  the 
above-mentioned  investigations  to 
correct  for  significant  ministerial  errors. 
The  amended  estimated  weighted- 


average  margins  for  the  above- 
mentioned  investigations  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Amended  Preliminary  Determinations 

In  accordance  with  section  733(b)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  on  January  26, 1993,  the 
Department  made  its  preliminary 
determinations  that  certain  hot-rolled, 
cold-rolled  and  corrosion-resistant 
carbon  steel  flat  products  from  Japan  are 
being  sold  in  the  United  States  at  less 
than  fair  value  (58  FR  7085,  February  4, 
1993). 

After  publication  of  our  preliminary 
determinations,  petitioners  and 
respondents  alleged  that  the  Department 
committed  certain  ministerial  errors  in 
calculating  Nippon  Steel  Corporation's 
(Nippon)  preliminary  margins.  We  have 
reviewed  these  allegations  and  have 
found  that  ministerial  errors  having  a 
significant  effect  on  the  margins  were 
committed  with  respect  to  Nippon.  The 
ministerial  errors  affected  the  margins 
for  the  preliminary  determinations  for 
the  following  products: 

Japan 

Company  and  Product 

Nippon  Steel  Corporation: 
Hot-rolled  steel 
Cold-rolled  steel 
Corrosion-resistant  steel 

The  ministerial  errors  committed  with 
respect  to  Nippon  also  affected  other 
margins  since  the  Department  applied 
an  overall  best  information  available 
(BIA)  rate  for  Kawasaki  Steel 
Corporation  (Kawasaki)  and  Sumitomo 
Metal  Industries  (Sumitomo).  For  both 
Kawasaki  and  Sumitomo,  we  used  the 
highest  calculated  rate  for  each  class  or 
kind  of  merchandise.  The  cash  deposit 
rates  for  these  companies,  as  well  as  the 
All  Others  rate  were  affected  by 
Nippon's  ministerial  errors  because 
Nippon  had  the  highest  calculated  rate. 
The  correct  cash  deposit  rates  are  listed 
below.  These  corrections  do  not  apply 
to  NKK.  The  specific  analyses  of  the 
ministerial  error  allegations  are 
included  in  memoranda  which  are 
contained  in  the  relevant  case  files  in 
the  Central  Records  Unit,  room  B-099, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230. 

Suspension  of  Liquidation 

The  estimated  margins  and  the  All 
Others  rate  have  changed  as  indicated 
below.  In  accordance  with  section 
733(d)(2)  of  the  Tariff  Act  of  1930.  as 
amended,  the  Department  will  direct 
customs  to  continue  to  require  a  cash 
deposit  or  posting  of  a  bond  on  all 
entries  equal  to  the  corrected  estimated 


amounts  by  which  the  foreign  market 
value  of  the  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  The  correct  margins  are 
as  follows: 

Japan 


Producer/manufacturer/exporter 

Weighted- 
average 

margin  per- 
centage 

Hot-Roiled  Steel 

Nippon  Steel  Corporation 

Sumitomo  Metal  Industries 

AB  Others 

32.95 
32.95 
30.99 

Cold-RollMl  Steel 

Nippon  Steel  Corporation 

Sumitomo  Metal  Industries 

All  Others 

26.67 
26.67 
26.35 

Corrosiort-Raslstant  Steel 

Nippon  Steel  Corporation 

Kawasaki  Steel  Corporation 

All  Others 

37.80 
37.80 
37  80 

Dated:  April  13, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc  93-9215  Filed  4-20-93.  8:45  am] 

BHUNG  CODE  3S10-4S-M 

(A-583-507] 

Malleable  Cast  Iron  Pipe  RttJngs  From 
Taiwan;  Rescission  of  Notice  of  Intent 
To  Revoke  Antidumping  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Rescission  of  notice  of  intent  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  that  it  will  not 
revoke  the  antidumping  duty  order  on 
malleable  cast  iron  pipe  fittings  from 
Taiwan. 

EFFECTIVE  DATE:  April  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  U.  Askey  or  Zev  Primor,  Office 
of  Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-4114. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  accordance  with  §  353.25(d)(4)  (i) 
and  (ii)  of  the  Department  of 
Commerce's  (the  Department) 
regulations,  if  for  four  annual 
anniversary  months  no  interested  party 
has  requested  an  administrative  review 
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of  an  order  under  §  353.22(a)  of  the 
regulations,  not  later  than  the  first  day 
of  the  fifth  consecutive  annual 
anniversary  month,  the  Secretary  will 
publish  in  the  Federal  Register  a  notice 
of  "Intent  to  Revoke  Antidumping  Duty 
Order."  On  April  30. 1992.  the 
Etopartment  published  a  notice  of  intent 
to  revoke  the  antidumping  duty  order 
on  malleable  cast  iron  pipe  fittings  ft-om 
Taiwan  (51  FR  18918.  May  23, 1986). 

On  May  22,  1992.  the  Cast  Iron  Pipe 
Fittings  Committee,  the  petitioner, 
objected  to  our  intent  to  revoke  the 
order.  Further,  it  indicated  that  because 
we  conducted  an  administrative  review 
of  the  subject  order  for  the  period  May 
1,  1987  through  April  30,  1988, 
insufficient  time  has  elapsed  for  the 
Department  to  consider  revocation 
pursuant  to  19  CFR  353.25(d)(4)(i). 
Therefore,  we  hereby  rescind  our  intent 
to  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  353.25(d)(4). 

Dated:  March  11. 1993. 
loseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  93-9214  Filed  4-20-93;  8:45  am) 
BILUNG  CODE  3610-O8-M 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binationat 
Panel  Reviews:  Decision  of 
Extraordinary  Challenge  Committee 
and  Completion  of  Extraordinary 
Challenge  Committee  Proceeding 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat.  United  States  Section. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Decision  by 
Extraordinary  Challenge  Committee  and 
Completion  of  Extraordinary  Challenge 
Committee  Proceeding  in  Secretariat 
File  No.  ECC-93-1904-01USA. 


StiMMARY:  The  Extraordinary  Challenge 
Committee  convened  to  review  two 
binational  panel  decisions  in  the  matter 
of  Live  Swine  from  Canada  (Secretariat 
File  No.  USA-91-1904-03),  issued  its 
decision  affirming  the  panel  decisions 
on  April  8, 1993.  Pursuant  to  Rule  60  of 
the  Rules  of  Procedure  for  Article  1904 
Extraordinary  Challenge  Committees, 
and  the  Extraordinary  Challenge 
Committee  Memorandum  Opinion  and 
Order  dated  April  8,  1993.  the 
Extraordinary  Challenge  Committee 
Review  of  the  binational  panel  review 
described  above  was  completed  on 
April  9.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  R.  Holbein,  United  States 


Secretary,  Binational  Secretariat,  suite 
4012, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  377-5438. 
SUPPl£MENTARY  INFORMATION:  By  a 
decision  dated  April  8,  1993,  the 
Extraordinary  Challenge  Committee  in 
Secretariat  File  No.  ECX;-93-1904- 
OlUSA,  dismissed  the  request  for  an 
extraordinary  challenge  for  failure  to 
meet  the  standards  of  an  extraordinary 
challenge  set  forth  under  FTA  Article 
1904.13.  The  Committee  ordered  that 
the  Binational  Panel's  October  30,  1992 
Decision  shall  remain  in  effect  and 
affirmed  the  Order  of  the  Panel  dated 
December  21,  1992.  Pursuant  to  Rule  61, 
the  Committee  members  are  discharged 
from  their  duties  effective  April  9, 1993, 
the  day  after  the  decision  affirming  the 
panel  decision. 

Dated:  April  13, 1993. 

lames  R.  Holbein, 

United  States  Secretary,  FTA  Binational 
Secretariat. 

(FR  Doc.  93-9324  Filed  4-20-93;  8:45  am) 

BIUJNG  CODE  3S10-CT-« 


United  States-Canada  Free-Trade 
Agreement,  Article  1904  Binational 
Panel  Reviews;  Request  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  first  request  for  panel 
review  filed  with  the  Canadian  section 
on  April  7.  1993. 

SUMMARY:  On  April  7,  1993,  Kraft 
General  Foods  Canada,  Inc.  filed  a 
Request  for  Panel  Review  with  the 
Canadian  Section  of  the  Binational 
Secretariat  pursuant  to  Article  1904  of 
the  United  States-Canada  Free  Trade 
Agreement.  Panel  review  was  requested 
of  the  final  affirmative  dumping 
determination  made  by  the  Deputy 
Minister  of  National  Revenue,  Revenue 
Canada,  for  Customs  and  Excise 
pursuant  to  paragraph  41(a)  of  the 
Special  Import  Measures  Act  respecting 
Tomato  Paste  in  Containers  Larger  than 
100  Fluid  Ounces  Originating  in  or 
Exported  from  the  United  States  of 
America.  Notice  of  this  determination 
was  published  in  the  Canada  Gazette  on 
March  13,  1993.  The  Binational 
Secretariat  has  assigned  Secretariat  File 
No.  CDA-93-1904-03  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 


SUPPLEMENTARY  MFORMATKM:  Chapter 
19  of  the  United  States-Canada  Free- 
Trade  Agreement  ("Agreement") 
establishes  a  mechanism  to  replace 
domestic  judicial  review  of  final 
determinations  in  antidumping  and 
countervailing  duty  cases  involving 
imports  ftx)m  the  other  country  with 
review  by  independent  binational 
panels.  When  a  Request  for  Panel 
Review  is  filed,  a  panel  is  established  to 
act  in  place  of  national  courts  to  review 
expeditiously  the  final  determination  to 
determine  whether  it  conforms  with  the 
antidumping  or  countervailing  duty  law 
of  the  country  that  made  the 
determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27,  1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15,  1992  (57 
FR  26698).  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules,  as  amended. 

Rule  35(2)  requires  each  Secretary  of 
the  FTA  Binational  Secretariat  to 
publish  a  notice  that  a  first  Request  for 
Panel  Review  has  been  received.  A  first 
Request  for  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement,  on  April  7,  1993, 
requesting  panel  review  of  the  final 
dumping  determination  described 
above. 

Rule  35(l)(c)  of  the  Rules  provides 
that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  May  7, 1993); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is  May 
25,  1993);  and 
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(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  April  13, 1993. 

JamM  R.  Holbein, 

United  States  Secretary.  FTA  Binational 
Secretariat. 

IFR  Doc.  93-9323  Filed  4-20-93;  8:45  am) 
MUJNG  COOe  3610-OT-4I 


COMMITTEE  FOR  THE 
IMPLEMErfTATION  OF  TEXTILE 
AGREEMENTS 

Ad]u8tment  of  Import  Limits  for  Certain 
Cotton  Textile  Products  Produced  or 
Manufactured  in  Pakistan 

April  14, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  reducing 
limits. 

EFFECTIVE  DATE:  April  21.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  d.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6714.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  MFORMATION: 

Authority:  Executive  Oder  1 1651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  reduced  for 
carryforward  used  in  1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23  1992).  Also 
see  57  FR  56904,  published  on 
December  1. 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it-are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 

its  provisions. 

J.  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 

Implementation  of  Textile  Agreements. 

Committaa  for  the  Implementation  of  Taxtila 
Agreements 

April  14. 1993. 
Conunissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  25, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Pakistan  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extendi  through 
December  31, 1993. 

Effective  on  April  21, 1993,  you  are 
directed  to  amend  the  directive  dated 
November  25, 1992  to  reduce  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Pakistan: 


Categoiy 

Adjusted  Iwetve-mooth 
Hmit' 

Specific  Umte 

338 

363 

36»-R'  

3.463,941  dcuan. 
32.219.729  numbefS. 
7,070,000  kitograms. 

'  Ttte  Nfnits  have  not  been  ac^ustad  to  account  hx 
any  Imports  exported  alter  Decembef  31,  1992. 

'Categofy  X»-H:  only  HTS  nombef 
6307.105020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  93-9225  Filed  4-20-93,  8:45  am) 

BIUJNQ  COOe  KIO-OR-F 


DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
April  28, 1993.  The  hearing  will  be  part 
of  the  Commission's  business  meeting 
which  is  open  to  the  public  and 
scheduled  to  begin  at  1  p.m.  in  the 
Goddard  Conference  Room  of  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  session 
among  the  Commissioners  and  staff  will 
be  open  for  public  observation  at  10:30 


a.m.  at  the  same  location  and  will 
include  discussions  on  the  upper 
Delaware  ice  )am  project;  status  of 
compliance  of  Blair  and  Sons,  Inc.; 
major  depletive  water  users  survey  and 
the  proposed  nonpoint  source 
regulations'  hearing  process. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of 
the  Compact 

1.  Pottstown  Plating  Works.  Inc.  0-86-68 
Renewal 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  6.0  million  gallons  (mg)/ 
30  days  of  water  to  the  applicant's 
facility  from  Well  No.  3.  Commission 
approval  on  April  27, 1988  was  limited 
to  five  years  and  will  expire  unless 
renewed.  The  applicant  requests  that 
the  total  withdrawal  from  all  wells 
remain  limited  to  6.0  mg/30  days.  The 
project  is  located  in  Pottstown  Borough, 
Montgomery  County,  in  the 
Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

2.  Borough  of  Alpha  D-87-62  CP 
Benewal 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  10.5  mg/30  days  of  water 
to  the  applicant's  distribution  system 
from  Well  No.  3.  Commission  approval 
on  September  22, 1987  was  limited  to 
five  years.  The  applicant  requests  that 
the  total  withdrawal  fi-om  all  wells  be 
increased  from  10.5  mg/30  days  to  13 
mg/30  days.  The  project  is  located  in 
Alpha  Borough,  Warren  County,  New 
Jersey. 

3.  Lemmon  Company  D-88-8  Renewal 

An  application  for  the  renewal  of  a 
ground  water  withdrawal  project  to 
supply  up  to  1.25  mg/30  days  of  water 
to  the  applicant's  industry  for  potable 
and  process  water  from  Well  Nos.  1,  2 
and  3.  Commission  approval  on  April 
27, 1988  was  limited  to  five  years  and 
will  expire  unless  renewed.  The 
applicant  requests  that  the  total 
withdrawal  fi-om  all  wells  be  reduced 
from  5.66  mg/30  days  to  1.25  mg/30 
days.  The  project  is  located  in  West 
Rockhill  Township,  Bucks  County,  in 
the  Southeastern  Pennsylvania  Ground 
Water  Protected  Area. 

4.  Northampton  Generating  Company, 
LP.  D-91-95  (Revision  1) 

A  project  to  revise  the  applicant's 
approval  for  operation  of  a  proposed  96 
(formerly  89)  megawatt  cogeneration 
project.  The  applicant,  an  affiliate  of 
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U.S.  Generating  Company,  proposes  to 
release  water  from  the  Horwith  Quarry 
to  replace  process  water  withdrawn 
from  the  Lehigh  River  during  periods  of 
low  flow  (on  the  Lehigh  River)  in  order 
to  avoid  reductions  or  cessation  of 
operation.  The  total  surface  water 
withdrawal  remains  at  2.25  million 
gallons  per  day  (mgd).  Total 
consumptive  water  loss  is  estimated  to 
be  90  percent.  The  project  is  located  on 
a  site  formerly  occupied  by  the 
Universal  Atlas  Cement  Plant  in 
Northampton  Borough.  Northampton 
County,  Pennsylvania.  Horwith  Quarry 
is  located  in  Allen  Township,  also  in 
Northampton  County.  The  site  is 
situated  just  south  of  Route  329  and 
about  six  miles  north  of  Allentown. 

5.  Delaware  County  Regional  Water 
Quality  Control  Authority  (DELCORA) 
D-92-18  CP 

A  wastewater  treatment  plant  upgrade 
project  to  improve  the  treatment  process 
at  the  DELCORA  Western  Regional 
Treatment  Plant  (WRTP).  The  WRTP  is 
the  regional  treatment  facility  serving 
domestic,  industrial,  and  commercial 
development  in  the  region  of  Delaware 
County  that  includes  the  City  of  Chester 
and  the  Boroughs  of  Eddystone  and 
Marcus  Hook.  The  upgraded  sewage 
treatment  plant  will  continue  to  provide 
secondary  level  treatment  at  an  average 
design  capacity  of  44  mgd.  and 
discharge  via  the  existing  outfall  to  the 
Delaware  River  in  Water  Quality  Zone  4. 
The  WRTP  is  located  in  the  City  of 
Chester  near  the  Delaware  River  and  just 
east  of  the  Marcus  Hook  Corporate 
Boundary  in  Delaware  County. 
Pennsylvania. 

6.  Embreeville  Center  Sewage  Treatment 
Plant  D'92-69  CP 

An  application  to  rerate  an  existing 
sewage  treatment  plant  (STP)  from  0.448 
mgd  to  0.12  mgd.  The  STP  provides 
secondary  treatment  via  the  trickling 
filter  process  end  disinfection  by 
chlorine  contact  prior  to  discharge  to 
hiterstate  Water  Quality  Zone  C7  of  the 
West  Branch  Brandywine  Creek.  The 
STP  will  continue  to  serve  the 
Embreeville  Center  in  West  Bradford 
Township  and  is  located  just  off  Route 
162  in  Newlin  Township,  Chester 
County.  Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  hearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing. 


Dated;  April  13. 1993. 
Susan  M.  Weismui, 
Secretary. 

|FR  Doc.  93-9227  Filed  4-20-93;  8:45  am] 
MLUNOCOOE  a«»«i# 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Coliections  Under 
Review  by  tt>e  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  a  request  submitted  for 
emergency  processing  by  the  Office  of 
Management  and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (ElA)  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  processing  under  provisions 
of  the  Paperwork  Reduction  Act  (Pub.  L. 
No.  96-511,  44  U.S.C.  3501  et seq). 
The  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g..  new.  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Under  the  provisions  of  5  CFR 
1320.15  and  1320.18,  the  Agency  has 
requested  that  the  Office  of  Management 
and  Budget  take  action  by  April  23. 
1993. 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  726  Jackson  Place,  NW.. 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 
Jay  Casselberry.  Office  of  Statistical 
Standards  (EI-73).  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 


SUPPI.EMENTARV  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Assistant  Secretary  for  Domestic  & 
International  Energy  Policy  (EP) 

2.  EP-883 

3.  N.A. 

4.  Energy  Policy  Act  Futures  and 
Options  Study 

5.  New 

6.  One-time 

7.  Voluntary 

8.  State  or  local  governments. 
Businesses  or  other  for-profit.  Federal 
agencies  or  employees,  Non-profit 
institutions 

9.  40  respondents 

10.  1  responses  per  respondent 

11.  2  hours  per  response 

12.  80  hours 

13.  The  EP-883  will  collect  information 
on  the  management  of  fuel  price  risk 
reduction  programs  in  public  and 
semi-public  organizations. 
Information  will  be  used  to  prepare  a 
report  to  Congress  as  required  by 
section  3014  of  the  Energy  Policy  Act. 
Respondents  are  organizations  that 
have  implemented,  or  considered 
implementing,  futures  and  options- 
based  price  risk  reduction  programs. 

Statutory  Authority:  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980.  (Pub.  L. 
No.  96-511),  which  amended  chapter  35  of 
title  44  United  States  Code.  (See  44  U.S.C. 
3506  (a)  and  (c)(1)). 

Issued  in  Washington,  DC,  April  15. 1993. 
Douglas  R.  Hale, 

Acting  Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  93-9319  Filed  4-20-93;  8:45  am) 
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Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration.  DOE. 

ACTK>N:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  No. 
96-511,  44  U.S.C.  3501  et  seq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  44  U.S.C.  3504(h).  nor 
management  and  procurement 
assistance  requirements  collected  by  tne 
Department  of  Energy  (DOE). 
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Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  numbers);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period:  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  Tiled  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difHcult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  ElA  contact  listed 
below,) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  726  Jackson  Place,  NW., 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES  OF 
RELEVANT  MATERIALS  CONTACT: 
Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington. 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-882(T) 

3.  N.A. 

4.  Generic  Clearance  for  Questionnaire 
Testing.  Evaluation,  and  Research 

5.  New 

6.  On-going 

7.  Voluntary 

8.  Individuals  or  households,  State  or 
local  governments.  Farms.  Businesses 
or  other  for-profit.  Federal  agencies  or 
employees,  Non-profit  institutions. 
Small  businesses  or  organizations 

0.  3,000  respondents 

10. 1  response  per  respondent 

11.  1  hour  per  response 

12.  1.000  hours 

13.  EIA-882(T)  will  be  used  to  conduct 
pretest/pilot  surveys,  methodological 


procedures/response  analysis  follow- 
up  studies,  and  related  research.  This 
authority  will  facilitate  EIA's  efforts  to 
identify  and  employ  new  survey 
techniques,  as  well  as  old  ones,  to 
improve  our  current  data  collections 
and  to  expedite  the  development  of 
new  surveys,  especially  those 
required  by  new  legislation,  e.g.. 
Energy  Policy  Act  (EPACT),  (Pub.  L 
No.  102-486). 

Statutory  Authority:  Sec.  2(a)  of  the 
Paperwork  ReductioD  Act  of  1980,  (Pub.  L. 
No.  96-511),  which  amended  chapter  35  of 
title  44  United  States  Code.  (See  44  U.S.C 
3506  (a)  and  (c)(1)]. 

Issued  in  Washington,  DC,  April  15, 1993. 
Douglas  R.  Hale. 

Acting  Director,  Statistical  Standards,  Energy 
Information  Administration. 
[FR  Doc.  93-9320  Filed  4-20-93;  8;45  am) 
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Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER93-546-000,  et «!.] 

Florida  Power  &  Light  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Florida  Power  &  Light  Co. 

IDockot  No.  ER93-546-O001 
April  12, 1993. 

Take  notice  that  on  April  6, 1993. 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  the  Emerson  138  kV 
Interconnection  Agreement  among 
Florida  Power  &  Light  Company,  Fort 
Pierce  Utility  Authority  and  the  City  of 
Vero  Beach,  Florida  (the 
"Interconnection  Agreement").  FPL 
requests  that  the  Interconnection 
Agreement  be  made  effective  April  7. 
1993. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York.  Inc. 

[Docket  No.  ER93-211-0001 
April  12, 1993. 

Take  notice  that  on  April  6. 1993. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  in  response  to 
the  Commission  Staffs  request  for 
additional  information,  tendered  for 
filing  additional  information  relative  to 
an  agreement  for  the  construction  of  the 
Ladentown  Switching  Station. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Orange  and  Rockland. 


Comment  date:  April  26. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Northwestern  Public  Service  Co. 

(Docket  No.  ES93-30-000] 
April  12, 1993. 

Take  notice  that  on  April  6. 1993. 
Northwestern  Public  Service  Company 
(Northwestern)  filed  an  application  with 
the  Federal  Energy  Regulatory 
Commission  under  §  204  of  the  Federal 
Power  Act  requesting  authorization  to 
issue  not  more  than  $70  million  of  First 
Mortgage  Bonds.  Also.  Northwestern 
requests  exemption  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  regulations. 

Comment  date:  May  5,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Acme  POSDEF  Partners,  L.P. 

[Docket  No.  QF85-311-0G2I 
April  12.  1993. 

On  April  1  and  April  7. 1993.  Acme 
POSDEF  partners.  L.P.  (Applicant) 
tendered  for  filing  a  supplement  and  an 
amendment  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittals  constitute  a  complete 
filing. 

Comment  date:  April  26,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Consolidated  Edison  Company  of 
New  York.  Inc. 

[Docket  No.  ER93-214-000| 
April  12,  1993. 

Take  notice  that  on  April  6, 1993. 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  in  response  to 
the  Commission  Staffs  request  for 
additional  information,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  a  Supplement 
constituting  agreements  for  the 
construction,  operation,  and 
maintenance  of  a  345  kV  transmission 
line  from  Bowline  Point  to  Ladentown 
for  the  benefit  of  Con  Edison  and 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  upon  Orange  and 
Rockland. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER93-208-O001 
April  12, 1993. 

Take  notice  that  on  April  6. 1993. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  in  response  to 
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the  Commission  Staff's  request  for 
additional  information,  tendered  for 
filing  additional  information  relative  to 
a  Rate  Schedule  and  Supplement 
constituting  an  agreement  for  the 
ownership,  construction,  operation  and 
maintenance  of  the  P)M  facilities  for  the 
benefit  of  Con  Edison  and  Orange  and 
Rockland  Utihtles.  Inc.  (Orange  and 
Rockland). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Orange  and  Rockland. 

Comment  date:  April  26. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Northeast  Utilities  Service  Company 

(Docket  No.  ER93-54S-O00I 
April  12, 1993. 

Take  notice  that  on  April  6, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  the  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Western  Massachusetts  Electric 
Company  (WMECO),  submitted  two 
Transmission  Agreements  and  an 
Interconnection,  Operation  and 
Maintenance  Agreement  regarding 
services  to  Masspower. 

NUSCO  states  that  copies  of  its 
submission  have  been  mailed  or 
delivered  to  Masspower. 

Comment  date:  April  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Public  Service  Company  of 
Oklahonu 

(Docket  No.  ER93-54  7-000) 
April  12. 1993. 

Take  notice  that  on  April  6, 1993, 
Public  Service  Company  of  Oklahoma 
(PSO)  tendered  for  filing  an  unexecuted 
Contract  for  Electric  Service.  Under  the 
Agreement.  PSO  will  provide  full- 
requirements  service  to  certain 
customers  of  the  Chelsea  Municipal 
Authority  (CMA)  under  PSO's  FERC 
Rate  Schedule  RE-5.  PSO  seeks  an 
effective  date  of  April  8. 1993,  and  PSO 
seeks  a  waiver  of  the  Commission's 
regulations  to  make  the  Agreement 
effective  as  pro{>osed. 

Copies  of  the  filing  have  been  sent  to 
CMA  and  the  Oklahoma  Corporation 
Commission.    ■ 

Comment  date:  April  26. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  New  England  Power  Service  Co. 

(Docket  No.  ER93-362-000| 
April  14, 1993. 

Take  notice  that  on  March  26, 1993. 
New  England  Power  Service  Company 
tendered  for  filing  an  amendment  In  the 
above-referenced  docket 


Comment  date:  April  28. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Minnesota  Power  k  Light  Co. 
(Docket  Na  ER93-289-000I 

April  14. 1993. 

Take  notice  that  on  March  25, 1993. 
Minnesota  Power  &  Light  Company 
(Minnesota)  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  April  28,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PSI  Energy,  Inc. 

[Docket  No.  BR92-653-001J 
April  14, 1993. 

Take  notice  that  on  March  26, 1993, 
PSI  Energy,  Inc.  (PSI)  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  April  28,  1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Great  Bay  Power  Corporation 

(Docket  No.  ES93-32-000I 
April  14.  1993. 

Take  notice  that  on  April  8,  1993, 
Great  Bay  Power  Corporation  (Great 
Bay)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
under  Section  204  of  the  Federal  Power 
Act  requesting  authorization  to  execute 
agreements  under  a  mortgage  lien 
granting  a  security  interest  in  favor  of 
Unitil  Power  Corporation  on  and  in  all 
of  Great  Boy's  properties  and  assets  at 
Seabrook  Nuclear  Generating  Station. 
Also,  Great  Bay  requests  waiver  of  part 
34  of  the  Commission's  regulations. 

Comment  date:  April  26.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  SEI  Birchwood.  Inc. 

(Docket  No.  EC93-4  2-000) 
April  14, 1993. 

On  April  8, 1993,  SH  Birchwood. 
Inc.,  (the  "Applicant")  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  ("Facility"). 
The  Facility  will  consist  of  one  coal- 
fired  steam  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  The  Facility  will  be  located 
in  IGng  George  County.  Virginia.  The 
Facility  is  dispatchable,  based  upon 


Virginia  Electric  &  Power  Co.'s  demand 
requirements  pursuant  to  a  power  sales 
contract.  It  is  contemplated  that 
construction  of  the  Facility  will 
commence  on  or  about  November  29, 
1993  and  be  placed  in  commercial 
operation  on  or  about  November  29. 
1996. 

The  Facility  may  be  certified  as  a 
"qualifying  cogeneration  facility" 
pursuant  to  §292.207  of  the 
Commission's  regulations  ("QF"),  18 
CFR  292.207,  or,  subject  to  the  receipt 
of  all  necessary  state  and  federal 
authorizations,  be  operated  as  a 
wholesale  supplier  of  electricity  that  is 
not  a  QF.  Thermal  energy  from  the 
Facility  will  be  used  to  heat  and  cool  a 
greenhouse. 

Comment  date:  May  3,  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  peraon  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  O.  CasbdL 
Secretary. 

(PR  Doc  93-9240  Filed  4-20-93;  B  45  am) 
BaXMO  CODE  tn7-W-M 


[Docket  Na  GP9d-4-000;  FERC  No.  J09»- 
00670T] 

Railroad  Commission  of  Texas,  Tight 
Formation  Determination  Texas-87, 
Edwards  Limestone  Formation; 
Preliminary  Rnding 

April  15. 1993. 

Summary 

The  Railroad  Commission  of  Texas 
(Texas)  determined  that  the  Edwards 
Limestone  Formation  (Edwards 
Limestone),  underlying  portions  of  the 
DuBose  Field  in  parts  of  Gonzales  and 
DeWitt  Counties,  Texas,  qualifies  as  a 
tight  formation  under  section  107(c)(5) 
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of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA). 

For  the  reasons  discussed  below,  the 
Commission  issues  this  notice 
preliminarily  Rnding  that  the 
determination  is  not  supported  by 
substantial  evidence. 

Texas'  Detenniiuitiaii 

On  November  3, 1992,  the 
Commission  received  Texas'  notice 
determining  that  the  Edwards 
Limestone  qualifies  as  a  tight  formation. 
The  recommended  interval  consists  of 
two  distinct  reservoirs  (the  Edwards 
"A"  and  the  Edwards  "B").  > 

Texas'  notice  shows  that  Yates  Energy 
Corporation  (Yates)  is  the  applicant  aiia 
current  operator  of  five  of  eight  wells 
that  have  been  completed  in  the 
Edwards  Limestone  reservoirs  at  one 
time  or  another  within  the  DuBose 
Field.  The  record  also  shows  that  the 
field  was  discovered  in  1960,  has  been 
producing  for  over  30  years,  and  that  by 
December  of  1991  had  produced  a  total 
of  90  Bcf  of  gas  and  1.5  million  barrels 
of  oil.  The  record  also  indicates  that  the 
DuBose  Field  has  a  strong  water  drive. 

Texas  concluded  the  Edwards 
Limestone  meets  the  applicable 
permeability  and  flow  rate  guidelines 
based  on  current  permeability  and  pre- 
stimulation  flow  rate  values.  The  notice 
contains  no  permeability  and  pre- 
stimulation  flow  rate  values 
representing  the  conditions  in  the 
Edwards  Limestone  reservoirs  prior  to 
the  onset  of  sustained  production.  Texas 
states  that  the  average  depth  to  the  top 
of  the  Edwards  Limestone  is  11,900  feet; 
thus,  the  applicable  maximum 
allowable  natural  gas  flow  rate  for  wells 
-completed  for  production  is  1,071  Mcfd. 
Texas  based  its  determination  on  the 
permeability  to  gas  from  a  single  May 
1992  pressure  build-up  test  covering 
only  the  gas-bearing  intervals  in  the 
Edwards  "A"  and  Edwards  "B" 
reservoirs  in  what  was  then  the  most 
recent  Edwards  Limestone  completion 
in  the  Borcher-Hilbrich-Gardein  #1  well. 
Texas  also  determined  that  the  Edwards 
Limestone  meets  the  natural  gas  flow 
rate  allowable,  based  on  that  fact  that 
this  well  only  produced  at  a  rate  of  175 
Mcfd  prior  to  stimulation. 

Staff's  Tolling  Letter  and  Texas' 
Response 

By  letter  dated  December  17, 1992. 
Commission  staff  tolled  the  45-day 
review  period  because  the 


*  The  Edwards  "A"  is  •  non -associated  gas 
reservoir,  which  is  separated  from  the  Edwards  "B' 
by  shale.  The  ga.  in  the  underlying  Edwards  "B" 
reservoir  is  in  association  with  oiJ  (i.e.,  the  gas- 
l>earlng  section  overlies  an  oil  rim.  which  in  turn 
overlies  a  water-bearing  section). 


determination  did  not  rely  on 
permeabilities  and  pre-stimulation  flow 
rates  obtained  prior  to  the  partial 
depletion  of  the  reservoirs  involved  (i.e.. 
prior  to  the  onset  of  sustained 

f>roduction  in  the  DuBose  Field).  Staff's 
etter  pointed  out  that  the  notice  shows 
that  the  field  has  been  producing  for 
over  30  years,  indicates  that  the  field 
has  a  strong  water  drive,  and  requested 
Texas  to  submit  permeability  and  flow 
rate  data  representing  the  condition  of 
the  Edwards  Limestone  interval  prior  to 
commencement  of  sustained  production 
in  the  DuBose  Field. 

In  its  reply  received  March  1, 1993. 
Texas  reaffirmed  its  determination  and 
provided  the  results  of  one  additional 
pressure  build-up  test  in  a  new  well,  the 
DuBose  "A"  #2  well,  plus  Yates" 
assertions  that: 

(1)  Although  the  Edwards  Limestone 
reservoirs  exhibit  a  31  to  38%  partial 
pressure  depletion,  this  does  not  affect 
the  determination  of  permeability  to  gas, 
because  the  primary  drive  mechanism  at 
work  is  gas  expansion,  not  a  water 
drive; 

(2)  The  reference  in  staff's  December 
17, 1992  letter  to  the  presence  of  a 
strong  water  drive  in  the  record  is  now 
incorrect,  because  open  hole  logs  for  the 
DuBose  "A"  #2  well  show  that  the  oil/ 
water  and  gas/oil  contacts  in  the 
Edwards  "B"  reservoir  are  essentially 
the  same  as  those  in  the  original  wells 
operated  by  the  Superior  Oil  Company; 
and 

(3)  Permeability  data,  plus  natural  gas 
and  crude  oil  flow  rate  data  from  31 
years  ago  is  not  available  and  not 
needed,  because  it  is  only  necessary  to 
establish  that  the  permeability  is  less 
than  0.1  milhdarcy  (md). 

Discussion 

Section  271.703(c)(2)  of  the 
Commission's  regulations  sets  forth 
guidelines  that  the  jurisdictional  agency 
must  show  are  met  for  a  formation  to 
qualify  as  a  tight  formation.  Section 
271.703(c)(2)(i)(A)  requires  the 
jurisdictional  agency  to  show  that  the 
expected  in  situ  gas  permeability 
throughout  the  pay  section  is  0.1  md  or 
less.  Section  271.703(c)(2)(i)(B)  also 
requires  the  jurisdictional  agency  to 
show  that  the  expected  prestimulation 
stabilized  flow  rate  against  atmospheric 
pressure  for  wells  completed  for 
production  in  the  formation  is  not 
expected  to  exceed  the  applicable 
maximum  flow  rate  specified  in  the 
table  in  that  section  (1,071  Mcfd  in  this 
case).  Finally.  §  271.703(c)(2)(i)(C) 
requires  the  jurisdictional  agency  to 
show  that  wells  drilled  into  the 
formation  and  completed  for  production 
are  not  expected  to  produce  more  than 


5  barrels  of  crude  oil  per  day.  prior  to 
stimulation.  According  to  Texas,  tb^ 
Edwards  Limestone  interval  meets  these 
guidelines. 

However,  in  Order  No.  99,  the 
Commission  defined  a  tight  formation  as 
"a  sedimentary  layer  of  rock  cemented 
together  in  a  manner  that  greatly 
hinders  the  flow  of  gas  through  the 
rock."*  The  Commission  established 
guidelines  on  permeability  and  flow 
rates  to  be  used  to  evaluate  the  physical 
characteristics  of  the  rock  in  the 
formation  in  order  to  show  that  the 
formation  is  tight,  which  should  have 
been  the  case  prior  to  the  onset  of 
sustained  production  from  the 
formation.  Accordingly,  the 
Commission  further  clarified  that  the 
objective  of  the  rule  was  to  "provide 
incentives  for  the  development  of  tight 
formations,  not  to  provide  incentives  to 
develop  all  formations  with  low 
prestimulation  production  rates."  '  As  a 
result,  the  Commission  did  not  intend  to 
permit  a  formation  that  does  not 
actually  meet  the  definition  of  a  "tight 
formation"  to  qualify  based  on  currently 
low  permeability  and  flow  rate  values 
that  are  merely  a  side  effect  of  prior 
conventional  levels  of  production. 

This  is  consistent  with  the 
Commission's  preliminary  finding 
issued  in  the  Mississippi-4  tight 
formation  proceeding  in  Docket  No. 
GP91-16-000,  where  the  Commission 
found  that  the  formation  at  issue  did  not 
qualify  as  a  tight  formation,  even  though 
current  tests  showed  that  it  exhibited 
low  permeability  and  production 
characteristics  meeting  the  numerical 
limits  in  the  Commission's  regulations.* 
The  Commission  found  that  these 
values  were  attained  only  as  the  result 
of  the  influx  of  water  into  the  formation 
due  to  sustained  conventional 
production,  not  as  the  result  of  the  way 
the  rock  was  cemented  together. 

The  record  before  us  shows  that  the 
Edwards  Limestone  reservoirs  have 
been  producing  oil  and  gas  for  more 
than  30  years,  with  cumulative 
production  of  90  Bcf  of  gas  and  1.5 
million  barrels  of  oil,  all  of  which  took 
place  absent  any  pricing  incentive 
under  section  107  of  the  NGPA.  The 
record  further  shows  that  eight  wells 
were  completed  in  the  field  at  one  time 
or  another.  The  record  also  shows  that 
there  has  been  a  significant  decline  in 


>  Order  No.  99,  FERC  Stats.  *  Kegs.,  Regulations 
Preambles  (1977-1901)  1 30.183  at  p.  31.261. 

'  FERC  Suis.  A  Regs..  Regulations  Preambles 
(1977-1981)  1 30,183  at  p.  31.276.  See  also  Interim 
Rule,  FERC  StaU.  *  Regs.,  Regulations  Preambles 
(1977-1981)  1 30,130  at  p.  30.906. 

*See  57  FERC161.129.  The  Commission  did  not 
issue  a  final  order  because  the  applicant  %vithdrew 
the  application. 


reservoir  pressure,'  indicating  that  the 
pre-stimulation  flow  rates  attained  by 
current  well  completions,  such  as  the 
DuBose  "A"  #2  well,  should  be  lower 
than  those  attained  by  the  original 
DuBose  Field  well  completions.  In 
addition,  when  coupled  with  the 
indications  of  the  presence  of  a  water 
drive  in  the  field,  the  cumulative 
production  figures  also  suggest  that  the 
permeability  to  gas  within  the 
recommended  area  may  have  been 
affected  by  the  partial  depletion  of  the 
subject  reservoirs. 

Based  on  the  production  history  and 
other  facts  in  the  record,  we  believe  that 
Texas  must  examine  the  pre-stimulation 
flow  rates  of  the  original  well 
completions  to  determine  whether  the 
permeability,  natural  gas  flow  rate  and 
crude  oil  flow  rate  characteristics  now 
exhibited  by  the  Edwards  Limestone  are 
the  result  of  production,  or  are  due  to 
the  rock  being  cemented  together  in  a 
manner  that  greatly  hinders  the  flow  of 
gas  through  the  formation. 

Based  on  the  record,  we  preliminarily 
find  that  Texas'  determination  lacks  the 
evidence  necessary  to  support  its 
conclusion  that  the  Edwards  Limestone 
Formation  is  a  tight  formation,  as 
defined  by  the  Commission.  We  also 
preliminarily  find  that  the  current 
permeability  and  flow  rate  data  alone 
are  inconclusive  with  regard  to  the 
determination  of  whether  the  Edwards 
Limestone  Formation  is  a  tight 
formation,  since  these  data  may  simply 
reflect  the  effect  of  over  30  years  of 
sustained  conventional  production. 
Since  the  record  lacks  the  data  needed 
to  establish  the  formation's  permeability 
and  flow  rate  characteristics  prior  to  the 
onset  of  sustained  production,  the 
Edwards  Limestone  Formation  does  not 
appear  to  satisfy  the  guidelines  for  ti^t 
formation  designation  on  the  basis  of 
the  existing  data  in  the  record. 

Under  §  275.202(a)  of  the  regulations, 
the  Commission  may  make  a 
preliminary  finding,  before  a 
determination  becomes  final,  that  the 
determination  is  not  supported  by 
substantial  evidence  in  the  record. 
Based  on  the  foregoing  facts,  the 
Commission  hereby  makes  a 
preliminary  finding  that  Texas' 
determination  is  not  supported  by 
substantial  evidence  in  the  record  upon 
which  it  was  made.  Texas  or  the 
applicant  may,  within  30  days  from  the 
date  of  this  preliminary  finding,  submit 
written  comments  and  request  an 
infonnal  conference  with  the 
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•  Yales  acknowledged  that  the  recently  drilled 
DuBose  •A"  #2  welli  pressure  build-up  lest  for  the 
Edwards  Limestone  shows  that  average  reservoir 
pressure  is  3.825  psia.  while  original  reservoir 
pressure  was  approximately  5.600  psia. 


Commission  pursuant  to  §  275.202(f)  of 
the  regulations.  A  final  Commission 
order  will  be  issued  within  120  days 
after  the  issuance  of  this  preliminary 
finding. 

By  direction  of  the  Commission. 
Lois  D.  Cuheil, 
Secretary. 

IFR  Doc.  93-9310  Filed  4-20-93;  8:45  am) 
MIJJNO  CODE  trir-oi-M 


[Docket  Nos.  EG93-39-000,  •!  ■!.] 

Birchwood  Development  Corp.,  et  al.; 
Applications  for  Determination  of 
Exempt  Wholesale  Generator  Status 

April  14.  1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Birchwood  Development  Corp. 

[Docket  No.  EG93-39-0001 

On  April  8,  1993.  Birchwood 
Development  Corp.  (the  "Applicant") 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  ("Facility"). 
The  Facility  will  consist  of  one  coal- 
fired  stearri  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  The  Facility  will  be  located 
in  King  George  County,  Virginia.  The 
Facility  is  dispatchable,  based  upon 
Virginia  Electric  &  Power  Co.'s  demand 
requirements  pursuant  to  a  power  sales 
contract.  It  is  contemplated  that 
construction  of  the  Facility  will 
commence  on  or  about  November  29, 
1993  and  be  placed  in  commercial 
operation  on  or  about  November  29. 
1996. 

The  Facility  may  be  certified  as  a 
"qualifying  cogeneration  facility" 
pursuant  to  §  292.207  of  the 
Commission's  regulations  ("QF").  18 
CFR  292.207,  or.  subject  to  the  receipt 
of  all  necessary  state  and  federal 
authorizations,  be  operated  as  a 
wholesale  supplier  of  electricity  that  is 
not  a  QF.  Thermal  energy  from  the 
Facility  will  be  used  to  heat  and  cool  a 
greenhouse. 

Comment  date:  May  3.  1993,  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 


2.  Southern  Electric  Wholesale 
Generators,  Inc. 

(Docket  No.  EC93-41-0001 
April  14.  1993. 

On  April  8, 1993,  Southern  Electric 
Wholesale  Generators,  Inc.  (the 
"Applicant")  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  Applicant  owns  and/or  operates 
two  facilities.  One  facility  is  a  209 
megawatt  oil-fired  combined  cycle 
cogeneration  facility  located  at  Barbers 
Point.  Oahu.  Hawaii.  This  facility 
includes  two  combustion  turbine/ 
generator  sets  and  one  steam  turbine/ 
generator.  Net  nominal  plant  output  of 
this  facility  is  180  MW.  with  each 
combustion  turbine/generator  supplying 
about  66.5  MW.  the  steam  turbine/ 
generator  supplying  about  50  MW,  and 
about  3  MW  station  service.  This  facility 
was  placed  in  commercial  operation  on 
or  about  May  31,  1991.  This  facility  has 
been  certified  as  a  "qualifying 
cogeneration  facility"  pursuant  to 
§  292.207  of  the  Commission's 
regulations,  18  CFR  292.207,  by  order 
dated  August  2,  1989  (Docket  No. 
QF89-1 98-000). 

The  second  facility  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  and  will  be 
located  in  King  George  County,  Virginia. 
This  facility  will  consist  of  one  coal- 
fired  steam  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  This  facility  is  dispatchable. 
based  upon  Virginia  Electric  &  Power 
Company's  demand  requirements 
pursuant  to  a  power  sales  contract.  It  is 
contemplated  that  construction  of  the 
Facility  will  commence  on  or  about 
November  29. 1993  and  be  placed  in 
commercial  operation  on  or  about 
November  29. 1996.  This  facility  may  be 
certified  as  a  "qualifying  cogeneration 
facility"  pursuant  to  §  292.207  of  the 
Commission's  regulations  ("QF").  or 
subject  to  the  receipt  of  all  necessary 
state  and  federal  authorizations,  be 
operated  as  a  wholesale  supplier  of 
electricity  that  is  not  a  QF.  Thermal 
energy  from  this  facility  will  be  used  to 
heat  and  cool  a  greenhouse. 

Comment  date:  May  3, 1993.  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

3.  Birchwood  Power  Partners,  L.P. 

[Docket  No.  EG93-40-OOOJ 

On  April  8.  1993,  Birchwood  Power 
Partners,  LP.  (the  "Applicant")  filed 
with  the  Federal  Energy  Regulatory 


21452 


Federal  Register  /  Vol.  58.  No.  75  /  Wednesday.  April  21.  1993  /  Notices 


Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  coal-fired 
cogeneration  facility  that  will  produce 
an  annual  maximum  net  electrical 
capacity  of  222  megawatts  ("Facility"). 
The  Facility  will  consist  of  one  coal- 
fired  steam  generator  and  one  reheat 
steam-turbine  generator  and  associated 
equipment.  The  Facility  will  be  located 
in  King  George  County,  Virginia.  The 
Facility  is  dispatchable,  based  upon 
Virginia  Electric  &  Power  Co.'s  demand 
requirements  pursuant  to  a  power  sales 
contract.  It  is  contemplated  that 
construction  of  the  Facility  will 
commence  on  or  about  November  29. 
1993  and  be  placed  in  commercial 
operation  on  or  about  November  29. 
1996. 

The  Facility  may  be  certified  as  a 
"qualifying  cogeneration  facility" 
pursuant  to  §  292.207  of  the 
Commission's  regulations  ("QF"),  18 
CFR  292.207,  or.  subject  to  the  receipt 
of  all  necessary  state  and  federal 
authorizations,  be  operated  as  a 
wholesale  supplier  of  electricity  that  is 
not  a  QF.  Thermal  energy  from  the 
Facility  will  be  used  to  heat  and  cool  a 
greenhouse. 

Comment  date:May  3, 1993.  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

4.  SEI  Hawaiian  Cogeneratort,  Inc. 

(Docket  Na  BC93-38-0001 

On  April  8, 1993.  SEI  Hawaiian 
Cogenerators,  Inc.  (the  "Applicant"), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  facility  owned  and/or  operated  by 
the  Applicant  is  a  209  megawatt  oil- 
fired  combined  cycle  cogeneration 
facility  located  at  Barbers  Point.  Oahu, 
Hawaii  (the  "Facility").  The  Facility 
includes  two  combustion  turbine/ 
generator  sets  and  one  steam  turbine/ 
generator  Net  nominal  plant  output  is 
180  M\V,  with  each  combustion  turbine/ 
generator  supplying  about  66.5  MW.  the 
steam  turbine/generator  supplying  about 
50  MW.  and  about  3  MW  station  service. 
The  Facility  has  been  certified  as  a 
"qualifying  cogeneration  facility" 
pursuant  to  §  292.207  of  the 
Commission's  regulations.  18  CFR 
292.207.  by  order  dated  August  2. 1989 
(Docket  No.  QF89-198-000).  The 
Facility  was  placed  in  commercial 
operation  on  or  about  May  31. 1991. 


Comment  date:  May  3. 1993.  in 
accordance  with  Standard  Paragraph  W 
at  the  end  of  this  notice. 

Standard  Paragraphs 

W.  Any  person  desiring  to  be  heard 
concerning  the  application  for  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  comments  with 
the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  in 
accordance  with  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  The  Commission  will  limit 
its  consideration  of  comments  to  those 
that  concern  the  adequacy  or  accuracy 
of  the  application.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lok  D.  Cashell. 
Secretary. 
jFR  Doc.  93-9241  Filed  4-20-93;  8:45  am] 
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[Dociiat  No.  TM93-3-24-000] 
Equltrans,  Inc.;  Filing 

April  15, 1993. 

Take  notice  that  on  April  13,  1993, 
Equitrans.  Inc.  ("Equitrans")  filed  the 
following  tariff  sheets  for  inclusion  in 
Original  Volume  No.  1  of  its  FERC  Gas 
Tariff: 

Third  Revised  Sheet  No.  12 

Equitrans  requests  waiver  of  the  30 
day  notice  period,  and  all  other  waivers 
necessary  to  permit  this  tariff  sheet  to 
become  effective  May  1, 1993. 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  reflect  new  take  or  pay 
charges  billed  to  Equitrans  by  Tennessee 
Gas  Pipeline  Company  ("Tennessee"). 
On  December  1,  1992.  Tennessee  filed 
to  revise  its  transition  cost  demand 
surcharge  to  reflect  recovery  of  an 
additional  $2  million  in  take-or-pay 
costs.  By  Order  issued  December  31, 
1992,  the  Commission  accepted 
Tennessee's  filing  and  allowed  the 
revised  surcharge  to  take  effecl,  subject 
to  refund,  on  January  1. 1993.  61  FERC 
1 61,394.  Tennessee's  filing  increases 
the  allocation  of  take-or-pay  costs  to 
Equitrans  by  $46,548  which  charge  is  to 
be  amortized  over  the  remaining  term  of 
the  original  24  month  amortization 
period. 

By  Order  issued  August  25, 1992,  the 
Commission  accepted  certain  Equitrans 
tariff  sheets  which  reflected  the  flow- 
through  on  an  as-billed  basis  take-or-pay 
charges  flowed  through  by  Tennessee  to 
Equitrans,  60  FERC  %  61.193.  Equitrans' 
tariff  provides  that  any  additional  take- 


or-pay  costs  to  Equitrans  from 
Tennessee  will  be  allocated  to 
Equitrans'  customers  using  the  same 
methodology  as  such  additional  charges 
are  allocated  to  Equitrans.  Equitrans 
proposes  to  collect  the  new  take-or-pay 
chaige  billed  by  Tennessee  on  an  as- 
billed  basis  through  monthly  allocations 
to  its  sales  customers  of  $4,689.  The 
new  take-or-pay  charges  will  continue 
until  the  entire  demand  surcharge  from 
Tennessee  is  recovered.  Similarly,  to  the 
extent  Tennessee  is  required  to  make 
take-or-pay  refunds,  such  refunds  will 
be  refunded  or  credited  to  Equitrans' 
customers  on  an  "as-billed"  basis 
within  thirty  days  after  Equitrans 
receives  the  refund  from  "Tennessee, 
pursuant  to  Section  19.16(a)  of  the 
General  Terms  and  Conditions  of 
Equitrans'  Fere  Gas  Tariff.  Volume  No. 
1. 

Equitrans  states  that  copies  of  the 
filing  are  being  served  on  each  of 
Equitrans'  customers  and  interested 
state  commissions  and  that  copies  of 
this  filing  are  also  available  for  public 
inspection  during  regular  hours  at 
Equitrans'  offices  in  Pittsburgh, 
Pennsylvania. 

Any  person  desiring  to  be  heard  or 
protest  this  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426.  in  accordance 
with  §§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  April  22. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lou  D.  Cashell. 
Secretary. 
(PR  Doc.  93-9243  Filed  4-20-93:  8:45  am] 
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[Dockat  No.  TA92-1-4»-006] 

Williams  f4atural  Gas  Company; 
Proposed  Changes  in  FERC  Gas  Tariff 

April  15, 1993. 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG)  on  April  13.  1993. 
tendered  for  filing  a  report  of  refunds 
made  to  its  jurisdictional  sales  and 
transportation  customers  for  the  period 
May  1. 1991,  through  April  30. 1992. 
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WNG  states  that  it  is  refunding  to  its 
jurisdictional  customers  $.0013  per  Dth 
for  all  throughput  volumes  on  which 
WNG  collected  maximum  rates  during 
the  period  May  1, 1991  through  April 
30, 1992  and  the  difference  between 
$.0013  per  Dth  and  the  amount  of  the 
discount  on  any  volumes  transported  at 
a  discount  of  less  than  $.0013  per  Dth, 
representing  the  true-up  of  WNG's  take- 
or-pay  volumetric  surcharge.  WNG  is 
also  refunding  $.0044  per  Dth  for 
November  7,  1991  through  January  31, 
1992  and  $.0045  per  Dth  for  February  1. 
1992  through  April  30. 1992  for  all 
volumes  on  which  WNG  collected 
maximum  rates,  and  the  difference 
between  the  $.0044  or  $.0045  and  the 
amount  of  the  discount  on  any  volumes 
transported  at  a  discoimt  of  less  than 
$.0044  or  $.0045  per  Dth.  This  refund 
results  from  calculating  the  surcharge 
based  on  360  MMDth  of  throughput 
rather  than  323  MMDth. 

WNG  states  that  each  jurisdictional 
sales  and  transportation  customer  was 
supplied  computations  supporting  the 
refund  and  that  copies  of  the  letter  and 
report  were  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  April  22, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaakeU. 
Secretary. 
[FR  Doc.  93-9242  Filed  4-20-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-461&-9] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 


abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  May  21, 1993.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR,  contact  Ms.  Sandy  Fanner  at  EPA, 
(202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Ofiice  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Sulfuric  Acid 
Plants  (Subpart  H) — Information 
Requirements  (EPA  ICR  #1057.06;  OMB 
#2060-0041).  This  is  a  request  for 
renewal  of  a  currently  approved 
information  collection. 

Abstract:  Owners  or  operators  of 
sulfuric  acid  plants  must  provide  EPA. 
or  the  delegated  State  regulatory 
authority,  with  one-time  notifications 
and  reports,  and  must  keep  records,  as 
required  of  all  facilities  subject  to  the 
general  NSPS  requirements.  In  addition, 
facilities  subject  to  this  subpart  must 
install  a  continuous  monitoring  system 
(CMS)  to  monitor  sulfur  dioxide 
emissions,  and  must  notify  EPA  or  the 
State  regulatory  authority  of  the  date 
upon  which  demonstration  of  the  CMS 
performance  commences.  They  must 
submit  semiannual  reports  of  excess 
emissions  and  of  monitoring  system 
performance.  The  notifications  and 
reports  enable  EPA  or  the  delegated 
State  regulatory  authority  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  48 
hours  per  response  for  reporting,  and 
140  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed  and 
review  the  collection  of  information. 

Respondents:  Owners  or  operators  of 
sulfuric  acid  plants. 

Estimated  Number  of  Respondents: 
94. 

Estimated  Number  of  Responses  Per 
Respondent:  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  22.183  hours. 

Frequency  of  Collection:  One-time 
notifications  and  reports  for  new 
facilities:  semiannual  reporting  for 
existing  facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 


information  collection,  including 

suggestions  for  reducing  the  burden,  to- 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street, 
SW.,  Washington,  DC  20460. 
and 

Mr.  Chris  Wolz.  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 
Dated:  April  15, 1993. 

PauI  Lapsley, 

Director,  Beguhtory  Management  Division. 

IFR  Doc.  93-9292  Filed  4-20-93;  8:45  ami 
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[FRL-4615-6] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  21.  1993. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THIS  ICR  CONTACT:  Sandy 
Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 
Ofiice  of  Water 

Title:  "COASTAL  OIL  AND  GAS 
QUESTIONNAIRE"  (EPA  No.  1640.01). 

Abstract:  EPA's  OfTice  of  Water  (OW) 
is  planning  to  conduct  a  questionnaire 
Survey  for  the  coastal  subcategory  of  the 
oil  and  gas  extraction  and  production 
industry.  The  sampling  plan  for  this 
survey  calls  for  a  census  of  operators 
and  less  than  a  census  of  wells.  This  is 
a  new  data  collection  effort  in  support 
of  technology-based  effluent  limitations 
guidelines  for  this  industry  pursuant  to 
the  Clean  Water  Act.  The  questionnaire 
will  be  mandatory  pursuant  to  section 
308  of  the  Clean  Water  Act.  The 
development  of  effluent  limitations  for 
this  industry  is  required  by  court  order 
to  be  proposed  by  1/31/95. 

This  questionnaire  will  collect  data 
regarding  production  and  drilling 
operations  and  will  include  the 
following: 
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— ^The  amount  and  type  of  wastes 

generated 
—The  technology  used  to  treat  the 

wastes 
— The  methods  used  to  dispose  of  the 

wastes 
— ^The  costs  of  waste  treatment  and 

disposal 
— The  financial  information  including 

operator  assets,  Uabilities,  revenues, 

costs,  expenses,  earning  and  net 

income 
— Copies  of  the  1992  end-of-year 

financial  statements 

EPA  will  use  the  information 
collected  to  determine  the  best 
performing  facilities  and  the  best 
effluent  treatment  and  discharge 
technology  in  use,  to  analyze  other 
available  treatment  and  disposal 
operations,  to  determine  the  feasibility 
of  compliance  with  best  technology  and 
to  develop  new  source  performance 
standards. 

Respondents:  Oil  and  gas  operators 
with  wells  located  in  the  coastal  regions 
of  Texas,  Louisiana,  and  Alaska. 
Because  operators  may  operate  a 
muhiple  number  of  wells,  EPA  has 
developed  a  statistical  method  to  select 
only  a  certain  number  of  wells  per 
operator  for  which  the  respondent  is 
responsible  for  providing  information. 

Burden  Estimate:  The  burden 
imposed  by  this  Cbastal  Oil  and  Gas 
Questionnaire  is  estimated  to  range 
between  28  and  168  hours  with  an 
average  of  33  hours  per  response.  This 
includes  the  time  required  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  compiling  the 
data  needed,  and  completing  and 
reviewing  the  questionnaire. 

Estimated  No.  of  Respondents:  326 
Operators. 

Estimated  Total  Annual  Burden  on 
Respondents:  10.758  hours. 

Frequency  of  Collection:  One-time. 

Comments:  Direct  comments 
regarding  the  burden  estimate,  or  any 
other  aspect  of  this  collection  of 
information  to: 
Sandy  Farmer,  U.S.  Environmental 

Protecti(H)  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M.  St.  SW., 

Washington.  DC  20460 
and 
Tim  Hunt,  Office  of  Management  and 

Budget.  Office  of  Information  and 

Regulatory  Affairs,  725  17th  St.  NW., 

Washington,  DC  20503. 

Dated:  April  14, 1993. 
James  A.  Hanlon, 

Acting  Director.  Office  of  Science  and 
Technology,  Office  of  Water. 
IFR  Doc.  93-9293  Filed  4-20-93;  8:45  ami 
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[OPP-a0350;  FRL~4577-6] 

Certain  Companies;  Appiicationa  to 
Register  Pesticide  Producta 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Notice. 

SUmiAIIY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments  must  be 
submitted  by  May  21, 1993. 

ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  (OFP-303501  and  the  file 
symbol/registration  number  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C),  Attention  PM  23,  Registration 
Division  (H7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1128,  Environmental  Protection 
Agency,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  rm.  1128  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m..  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  PM 
23,  Joanne  I.  Miller,  rm.  237.  CM  #2, 
(703-305-7830). 

SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 


Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  6271»-EEG. 
Applicant:  DowElanco,  9002  Purdue 
Road.  Quad  IV,  Indianapolis,  IN  46268- 
1189.  Product  name:  DE-498  Technical. 
Herbicide.  Active  ingredient: 
Flumetsulam  N-(2,6-difluorophenyl)-5- 
methyl-l,2,4-triazolo-(l,5a]-pyrimidine- 
2-sulfonamide  at  98  percent.  Proposed 
classification AJse:  None.  For 
manufacturing  end  use  products  for  use 
on  com  and  soybeans.  (PM  23) 

2.  File  Symbol:  63098-R.  Applicant: 
Mitsui  Petrochemicals  (America)  Ltd. 
Product  name:  UMP-488  Technical. 
Herbicide.  Active  ingredient:  1- 
Methoxy-l-methyl-3-(4-(3,4-dihydro-2- 
methoxy-2,4,4-trimethyl-7- 
benzopyranyloxy)phenyll  urea  at  97.8 
percent.  Proposed  classification/Use: 
None.  For  manufacturing  end  use 
products  for  use  on  com.  (PM  23) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
thfs  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch.  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  that 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805),  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C.  136. 
Dated:  April  2, 1993. 

Lawrence  E.  CuUeen. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

[PR  Doc.  93-8876  Filed  4-20-93;  8:45  ami 
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[OPPTS-59322;  FRL-4582-7] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  EPA  may  upon  application 
exempt  any  person  from  the 
premanufacturing  notification 
requirementg  of  section  5(a)  or  (b)  of  the 
Toxic  Substance  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purpose*  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt  are  discussed 
in  EPA't  final  rule  published  in  the 
Federal  Register  of  May  13,  1983  (48  FR 
21722).  This  notice,  issued  under 
section  5(h)(6)  of  TSCA.  announces 
receipt  of  six  applications  for 
exemption,  provides  a  summary,  and 
requests  comments  on  the 
appropriateness  of  granting  these 
exemptions. 

DATES:   I 

Written  comments  by: 

T  93-13,    April  22, 1993. 

T93-t4.    April  25, 1993. 

T  93-1 S.  93-16.  93-1 7.  93-18.    April 
29, 1993.  ^         *^ 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  lOPPTS-59322)  and  the  specific 
TME  number  should  be  sent  to: 
Document  Processing  Center  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St..  SW.,  Rm.  ET  G-099 
Washington,  DC  20460  (202)  260-1532. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 

SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  of  the  TME  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  hiformation  Center 
(NCIC)  also  known  as  the  TSCA  Public 
Docket  Office,  ET  G-102  at  the  above 
address  between  8  a  jn.  and  noon  and  1 
p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

T  93-13 


C7ose  of  Review  Period.  May  6, 1993. 

Manufacturer.  Confidential. 

Chemical.  (G)  Nitrile  substit,uted  alkyl 
ester  of  a  propenoic  acid. 

Use/Production.  (S)  A  component  of 
"superglue"  adhesive  formulations. 
Prod,  range:  5.000-60,000  kg/yr. 


T9>-t4 

Close  of  Review  Period.  May  S,  1993. 

Importer.  Confidential. 

Chemical.  (G)  Hydrophilic  polymer 
dispersant  acid. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidential. 

T  93-15 

Close  of  Review  Period.  May  13, 1993. 

Importer.  Confidential. 

Chemical.  (G)  Nonionic  reactive 
polymer  latex. 

Use/Import,  (G)  Automotive  refinish 
paint.  Import  range:  Confidential 

T 93-16 

Close  of  Review  Period.  May  13, 1993. 

Importer.  Confidential. 

Chemical.  (G)  Hydrophilic  polymer 
dispersant  acid. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range:  Confidential. 

T9»-17 

Close  of  Review  Period.  May  13, 1993. 

Importer.  Confidential. 

Chemical.  (G)  Aqueous  polyurethane 
dispersion  acid. 

Use/Import.  (G)  Automotive  refinish 
paint.  Import  range.  Confidential. 

193-18 

Close  of  Review  Period.  May  13, 1993. 

Importer.  Confidential. 

Chemical.  (G)  CrossUnked 
hydrophilic  latex  acid. 

Dated:  April  14, 1993. 
Frank  V.  Caesar, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  93-9317  Filed  4-20-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[MM  Docket  No.  87-267] 

Radio  Broadcast  Service,  AM 
Technical  Assignment  Crttorte 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  In  Report  and  Order:  Review 
of  the  Technical  Assignment  for  the  AM 
Broadcast  Service,  MM  Docket  No.  87- 
267,  (56  FR  64842-01,  December  12, 
1991).  the  Federal  Communications 
Commission  explained  and  adopted 
innovative  and  substantial  regulatory 
steps  to  ensure  the  survival  and  health 
of  the  AM  broadcast  service.  Those 
steps  included  establishing  an  expanded 
AM  band  (1605-1705  kHz.)  This  notice 


announces  the  opening  of  the  filing 
window  for  petitions  for  migration  to 
the  expanded  band. 
DATES:  The  filing  window  will  open  on 
May  3,  1993  and  close  at  the  end  of 
business  hours  on  June  30, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street  NW.. 
Washington,  DC  20554. 
FOR  FViRTMER  INFORMATION  CONTACT:  Jim 
Burtle  (AM  Branch  Chief),  202-632- 
7010.  ^ 

SUPPLEMENTARY  INFORMATION: 

Federal  Communications  Commission 
To  Open  "Filing  Window"  on  AM 
Expanded  Band  Applications 

April  15. 1993. 

The  Federal  Communications 
Commission  will  begin  to  accept 
petitions  for  migration  to  the  new  AM 
expanded  band  (1605-1705  kHz)  on 
May  3,  1993.  The  filing  window  will 
close  June  30,  1993.  Initial  eligibility  for 
expanded  band  allotments  will  be 
limited  to  existing  AM  licensees.  The 
petition  for  migration  need  only 
include: 

1.  An  opening  statement  requesting 
migration; 

2.  An  accurate  description  of  the 
existing  band  station  (call  sign, 
community  of  license  and  operating 
frequency)  seeking  to  migrate; 

3.  A  statement  as  to  whether  the 
petitioner  intends  to  use  AM  stero. 
Those  few  stations  that  are  eligible  to 

take  advantage  of  the  opportunity 
offered  by  the  recent  amendment  to 
section  331(b)  of  the  Communications 
Act  of  1934.  as  amended.  Public  Law 
102-243,  sec.  4, 105  Stat  2394,  2402 
(codified  as  amended  at  47  U.S.C.  sec 
331(b)  (1991)),  and  wish  to  do  so, 
should  so  specify. 

More  detailed  information  regarding 
the  methods  to  be  used  to  calculate  the 
ranking  factors  and  allotments  can  be 
found  in  Review  of  the  Technical 
Assignment  Criteria  for  the  AM 
Broadcast  Service,  6  FCC  Red  6273 
(MM.  Docket  87-267,  released  October 
25.  1991),  recon.  granted  in  part  and 
denied  in  part,  FCC  93-198,  adopted 
April  13, 1993.  The  complete  text  of  this 
document  may  be  purchased  ftx)m  the 
Commission's  duplicating  contractor. 
International  Transcription  Service. 
2100  M  Street.  NW.,  suite  140, 
Washington,  DC  20037  (telephone  202- 
857-3800). 

The  Commission  will  utilize  two 
computer  programs,  one  written  in  the 
Fortran  language  to  calculate  the 
ranking  factors,  and  one  written  in  the 
"C"  language  to  calculate  the  allotments 
of  frequencies.  The  Commission  will 
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release  the  Fortran  source  code  and  the 
"C"  source  code  either  in  hard  copy 
format  or  machine  readable  format 
through  NTIS.  5285  Port  Royal  Road. 
Springfield.  Virginia,  22151;  (703)  487- 
4650.  Docimientation  of  the  programs 
and  instructions  for  their  use  on  a  PC  or 
PC  compatible  systems  or  work  stations 
are  included  with  the  programs.  To 
minimize  program  size  and  file  access, 
the  ground  conductives  of  Alaska  and 
Puerto  Rico,  which  were  available  only 
in  the  Region  2  Conductivity  Database 
(R2RAN),  have  been  transferred  to  the 
format  of  the  US  Conductivity  Database 
(M3RAN).  These  addition  conductivities 
(not  available  in  the  present  M3 
database),  along  with  an  additional  for 
the  Croat  Salt  Lake,  will  be  included  in 
machine-readable  format  with  the 
material  made  available. 

The  Commission  will  use  AM 
Engineering  Database  Number  941, 
updated  as  of  June  30. 1993.  in  the 
computation  of  ranking  factors  for 
stations  desiring  to  migrate  to  the 
expanded  band.  Copies  of  this  database 
will  be  available  from  the  U.S. 
Department  of  Commerce,  National 
Technical  Information  Service  (NTIS). 
5288  Port  Royal  Road.  Springfield. 
Virginia  22161. 

Several  agencies  of  the  Federal 
Government  operate  travelers' 
information  stations  on  1610  kHz.  They 
will  continue  operating  on  that  channel 
on  a  co-primary  basis  until  they  can  be 
reaccommodated  in  an  orderly  fashion 
on  an  alternative  frequency  to  be 
determined  in  a  future  proceeding. 
Potential  allotment  conflicts  with  those 
Federal  stations  will  be  addressed  on  a 
case-by-case  basis. 

There  is  no  fee  required  and  the 
petition  should  be  filed  with:  Ms.  Donna 
R.  Searcy.  Secretary,  Federal 
Communications  Commission,  Attn: 
AM  Branch,  1919  M  Street  NW., 
Washington.  DC  20554. 

For  more  information,  contact  Jim 
Burtle  at  (202)632-7010. 
Federal  Comniunications  Commission. 
Donna  R.  Searcy, 
Secretary. 

|FR  Doc.  93-9236  Filed  4-20-93;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barrier  Improvement  Act; 
Property  Availability:  Davis  Hill  Ranch. 
Liberty  County,  TX 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  property  known  as  the  "Davis  Hill 
Ranch"  located  in  Liberty  County,  Texas 
is  affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  in  care  of 
AMRESCO  Management.  Inc.  until  July 
20.  1993. 

ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
person:  Gerry  Standridge.  AMRESCO 
Management,  Inc..  1201  Main  Street. 
32nd  Floor,  Dallas,  Texas  75201. 
Telephone:  (214)  506-7844,  Facsimile 
(214) 508-6649. 

SUPf>t.EMENTARY  INFORMATION:  This  521 
acre  property  in  Liberty  County,  Texas, 
is  divided  by  Farm  to  Market  Road  2518 
and  adjoins  the  Davis  Hill  State  Park. 
The  property  contains  wetlands  and  is 
believed  to  provide  habitat  for  certain 
endangered  or  threatened  species  of 
plants  and  animals,  including  the  Red 
Headed  Cockated  Woodpecker. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  July  20, 1993  by  Gerry 
Standridge,  at  the  address  above. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government. 

2.  Agencies  or  entities  of  state  or  local 
government,  and 

3.  "Qualified  organizations"  pursuant  to 
section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(s)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form: 

Notice  of  Serious  Interest  re: 
Davis  Hill  Ranch— FM  2518 
Liberty  County,  Texas 

1 .  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in 
Public  Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms  of 
purchase  oT  other  offer  (e.g.  price  and 
method  of  financing). 

4.  Declaration  of  entity  that  it  intends  to 
use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation 
purposes. 

Dated:  April  IS.  1993. 


Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary. 

[PR  Doc.  93-9309  Filed  4-20-93;  8:45  ami 

aaUNQ  CODE  •714-01-M 

FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Issuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2. 
Public  law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

SeaEscape  Cruises  Limited  and  Ferry  Charter 
Florida  Limited.  8751  W.  Broward  Blvd., 
suite  400,  Plantation.  Florida  33324. 

Vessel:  SCANDINAVIAN  SONG. 
Dated:  April  16. 1993. 

Joseph  C.  Polking, 

Secretary. 

IFR  Doc.  93-9287  Filed  4-20-93;  8:45  ami 

BIUJNG  CODE  tTMMn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Section  504  Self-Evaluation  Report 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS). 
ACTION:  Final  report. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  is  issuing  a  final  report 
on  its  evaluation  of  current  policies  and 
practices  to  ensure  that  discrimination 
against  individuals  with  disabilities 
does  not  occur  in  its  programs  and 
activities.  The  report  establishes 
compliance  with  the  Department's 
regulation  concerning  Enforcement  of 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  Department  of  Health 
and  Human  Services,  45  CFR  part  85, 
that  requires  the  Department  to  perform 
a  self-evaluation  and  to  permit 
interested  parties  to  participate  in  the 
process.  Accordingly,  the  report 
summarizes  the  results  of  the 
Department's  self-evaluation  to  date, 
with  consideration  given  to  any  public 
comments  received  from  interested 
parties. 
EFFECTIVE  DATE:  April  21. 1993. 
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FOR  FURTNEfl  V^ORMATION  CONTACT: 
James  P.  Hood,  phone  (202)  61»-1234 
(voice)  or  (202)  863-0101  (TDD). 

SWfUMOnM*  MFOmUTION:  Section 
504  of  the  Rehabilitation  Act  of  1973 
prohibits  discrimination  on  the  basis  of 
disabiiitv  by  recipients  of  Federal 
HnanciBl  assistance.  In  1978,  Congress 
amended  the  Rehabilitation  Act,  and 
expanded  the  coverage  of  section  504  to 
programs  and  activities  conducted  by 
the  Federal  Government  itself.  The 
rationale  was  that  the  Federal 
Government  should  have  the  same 
section  504  obligations  as  the  recipients 
of  Federal  financial  assistance. 

The  Department  published  its  final 
regulation  to  implement  tlie  1978 
amendments,  codified  as  45  CFR  part 
85,  on  July  8, 1988,  effective  September 
6, 1988.  The  implementing  regulation 
prohibits  the  Department  from 
discriminating  against  otherwise 
qualified  individuals  with  disabilities 
on  the  basis  of  disability  in  all  of  its 
operations,  except  for  certain  overseas 
activities.  Section  504.  45  CFR  part  85, 
extends  to  the  Department's  interaction 
with  members  of  the  public  and  its 
treatment  of  program  applicants, 
participants  and  beneficiaries. 

On  June  11,  1992,  a  Notice  of  the 
Section  504  Self-Evaluation  Report  was 
published  in  the  Federal  Register,  pp. 
24793-24795,  with  a  request  for  public 
comments.  No  comments  were  received 
by  the  Department  during  the  sixty  (60) 
day  comment  period.  Therefore,  the 
Department  has  determined  to  make  no 
substantive  changes  to  the  report  and  is 
announcing  its  availability  as  the  final 
report. 

Report  Conclusion 

The  results  of  the  Department's 
Section  504.  Part  85  Self-Evaluation 
Study,  based  on  information  analyzed, 
indicate  a  strong  commitment  to  the 
nondiscriminatory  operation  of  HHS 
programs  and  activities.  Findings 
emanating  from  the  study  were 
extensive.  Also,  the  process  of  the  study 
itself  served  to  heighten  the  awareness 
and  sensitivity  of  HHS  staff  to  their 
section  504  responsibilities. 

Most  of  HHS  policies,  practices,  and 
facilities  were  found  to  meet  section  504 
program  accessibility  standards. 
However,  there  were  those  which 
required  further  study  or  corrective 
action.  For  example.  HHS  has 
established  policies  and  procedures  to 
help  ensure  the  availability  of  readers 
and  interpreters  for  qualified 
individuals  with  disabilities.  On  the 
other  band,  some  of  the  Department's 
vacancy  announcements  and  job 
descriptions  contain  language  that  could 
possiUy  be  discriminatory  against 


persons  with  disabilities.  Overall 
Department  operations  will  be 
monitored  by  the  HHS  Office  ft>r  Civil 
Rights  for  improvement  and  compliance 
with  the  requirements  of  the  section 
504.  part  85  Regulation. 

The  Department  views  the  Section 
504  Self-Evaluation  Study  as  an  ongoing 
process.  Accordingly,  any  new 
operating  or  staff  divisions  established 
within  the  agency  shall  have  one  year 
from  the  date  of  their  establishment  to 
carryout  this  evaluation.  The  primary 
ol^e<:tive  of  these  studies  will  continue 
to  focus  on  enhancing  the  accessibility 
of  all  HHS  programs  and  activities  to 
quaUfied  individuals  with  disabilities. 

Dated:  February  25. 1993. 
Ronald  G.  Copeland, 
Acting  Director.  Office  for  Civil  RigfiU. 

Approved  April  9. 1993 
Donna  E.  ShalaU. 
Secretary. 
|FR  Doc.  93-9117  Rfed  4-20-93;  8:45  ami 
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Centers  for  Disease  Control  and 
Prevention  (CDC) 

[Announcement  Number  303] 

Cooperative  Agreements  for  Minority 
Community-Based  Human 
Immunodeficiency  Virus  (HIV) 
Prevention  Projects  Program 
Announcement 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  cooperative  agreements  for 
HIV  prevention  projects  for  minority 
community-based  organizations  (CBOs) 
serving  populations  at  increased  risk  of 
acquiring  or  transmitting  HIV  infection. 
(A  cooperative  agreement  is  a  legal 
agreement  between  CDC  and  the 
recipient  in  which  CDC  provides 
financial  assistance  and  substantial 
Federal  programmatic  involvement  with 
the  recipient  during  the  performance  of 
the  project.)  Four  priority  program 
activities  will  be  funded  in  Fiscal  Year 
1993:  Street  and  Community  Outreach 
Programs.  Risk  Reduction  Programs, 
Community  Intervention  Programs,  and 
HIV  Prevention  Case  Management. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
relates  to  the  priority  areas  of 
educational  and  community-based 


programs,  HIV  infectioo.  and  sexually 
transmitted  diseases  (STDs).  It  addresses 
the  Healthy  People  2000  objectives  by 
providing  support  for  primary 
prevention  for  persons  at  increased  risk 
for  HIV  infection  and  by  increasing  the 
availability  and  coordination  of 
prevention  and  early  intervention 
services  for  HIV-infected  persons.  A 
summary  of  the  HTV-related  objectives 
will  be  included  in  the  application  kit 
(To  order  a  copy  of  Healthy  People 
2000.  see  the  section  entitled.  "WHERE 
TO  OBTAIN  AOOmONAL  MTORMATION. ') 

Authority 

This  program  is  authorired  under  the 
Public  Health  Service  Act:  Section  301  (•)  I42 
U.S.C  241(a)l,  as  amended  and  Section 
317(a)  142  U.S.C  247b(a||.  as  amended. 

Eligibiltiy 

Congress  has  authorized  funds  to 
provide  direct  financial  and  technical 
assistance  so  that  minority  CBOs  may 
work  in  their  own  communities  to 
reduce  the  risky  behaviors  that  lead  to 
HIV  transmission.  Under  this 
announcement,  tax-exempt  minority 
CBOs  are  eligible.  Tax-exempt  status  is 
determined  by  the  Internal  Revenue 
Service  (IRS)  Code.  Section  501(c)(3).  A 
minority  CBO  is  an  organization  that 
has:  a  governing  board  composed  of 
more  than  50%  radal  or  ethnic  minority 
members;  a  significant  number  of 
minorities  in  key  program  positions; 
and  an  established  record  of  service  to 
a  racial  and  ethnic  minority  community 
or  communities.  A  local  affiliate  of  an 
organization  that  has  a  national 
governing  board  composed  of  more  than 
50%  racial  or  ethnic  minority  members, 
a  significant  number  of  minorities  in 
key  program  positions,  and  an 
established  record  of  service  to  racial 
and  ethnic  minority  communities,  is 
also  eligible.  For  subsequent  budget 
years,  proof  of  eligibility  will  be 
required  to  be  submitted  with  the 
noncompetitive  continuation 
application. 

Minority  CBOs  requesting  funds 
under  this  announcement  will  be 
categorized  into  one  of  two  mutually 
exclusive  groups:  (1)  High  prevalence 
Metropolitan  Statistical  Areas  (MSAs); 
or  (2)  lower  prevalence  geographic 
areas.  High  prevalence  MSAs  are 
defined  by  (1)  cumulative  reports  of  160 
or  more  AIDS  cases  in  racial  or  ethnic 
minorities  (African  Americans,  Alaskan 
Natives,  American  Indians.  Asian 
Americans.  Latinos/Hispanics,  and 
Pacific  Islanders)  in  the  3  year  period 
October  1,  1989  to  September  30. 1992. 
and  (2)  those  MSAs  that  were 
previously  eligible  for  funding  under 
Program  Announcement  202  Eligible 
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high  prevalence  MSAs  are  the 

following: 

Arizona:  Phoenix 

California:  Los  Angeles-Long  Beach, 
Oakland.  Orange  County,  Riverside- 
San  Bernardino,  Sacramento,  San 
Diego,  San  Francisco,  San  Jose 

Colorado:  Denver 

Connecticut:  Hartford-New  Britain,  New 
Haven-Waterbury-Bridgeport 

District  of  Columbia-Maryland-Virginia: 
Washington,  DC. 

Florida:  Ft.  Lauderdale-HoUywood- 
Fompano  Beach,  Ft.  Pierce, 
Jacksonville.  Miami-Hialeah,  Orlando, 
Tampa-St.  Petersburg-Clearwater, 
West  Palm  Beach-Boca  Raton-Delray 
Beach 

Georgia:  Atlanta 

Illinois:  Chicago 

Louisiana:  New  Orleans 

Maryland:  Baltimore 

Massachusetts:  Boston-Lawrence-Salem 

Michigan:  E)etroit 

Missouri-Kansas:  Kansas  City 

Missouri-Illinois:  St.  Louis 

New  York:  Dutchess  County 

New  York-New  Jersey:  New  York 

North  Carolina:  Greensboro-Winston- 
Salem-High  Point.  Raleigh-Durham 

North  Carolina-South  Carolina: 
Charlotte-Gaston ia-Rock  Hill 

Ohio:  Cleveland 

Pennsylvania-New  Jersey:  Philadelphia 

Puerto  Rico:  Caguas,  Mayaguez,  Ponce, 
San  Juan 

Tennessee-Arkansas-Mississippi: 
Memphis 

Texas:  Austin.  Dallas,  Ft.  Worth- 
Arlington,  Houston,  San  Antonio 

Virginia:  Norfolk-Virginia  Beach- 
Newport  News,  Richmond-Petersburg 

Washington:  Seattle 

Minority  CBOs  not  located  in  the 
aforementioned  list  of  high  prevalence 
MSAs  will  be  categorized  as  lower 
prevalence  geographic  areas. 

Additional  Eligibility  Criteria  And 
Information  Applying  To  All  Applicants 

Eligible  applicants  must  be  tax- 
exempt  organizations  whose  net 
earnings  in  no  part  accrue  to  the  benefit 
of  any  private  shareholder  or  person. 
Governmental  or  municipal  agencies, 
their  affiliate  organizations  or  agencies 
(e.g.,  health  departments,  school  boards, 
public  hospitals),  and  private  or  public 
universities  and  colleges  are  ineligible. 

Tax-exempt  status  may  be  proved  by 
either  a  reference  to  the  applicant 
organization  in  the  IRS's  most  recent  list 
of  tax-exempt  organizations  described  in 
section  501(c)(3)  of  the  IRS  Code  or  a 
copy  of  a  valid  IRS  tax  exemption 
document. 

Proof  of  both  tax-exempt  and  minority 
status  must  be  provided  with  the 


application.  Affiliates  of  national 
organizations  must  provide  proof  of 
their  eligibility  and  include  an  original, 
signed  letter  from  their  Chief  Executive 
Officer  assuring  their  understanding  of 
the  intent  of  this  program 
announcement  and  the  responsibilities 
of  recipients.  CDC  will  not  accept  an 
application  without  proof  of  tax-exempt 
and  minority  status;  and  proof  of 
eligibility  for  affiliates  of  national 
organizations.  If  the  above  documents 
are  not  provided,  the  application  will  be 
considered  non-responsive  and  will  not 
be  considered  for  award.  Applications 
requesting  funds  to  support 
administrative  and  managerial  functions 
only  will  be  considered  non-responsive. 

Availability  of  Funds 

In  FY  1993.  CDC  expects  a  total  of  up 
to  $8,000,000  to  be  available  for  funding 
approximately  40  minority  CBOs  in 
high  prevalence  MSAs  and  up  to 
$1,000,000  to  be  available  for  funding 
approximately  10  minority  CBOs  with 
an  average  award  of  $100,000  for  lower 
prevalence  geographic  areas.  Funding 
under  this  announcement  is  for  the 
purpose  of  supporting  minority  CBOs 
that  represent  and  serve  minority 
persons  and  that  meet  the  criteria 
outlined  in  the  section  entitled 
"Eligibility."  Awards  will  range  from 
$75,000  to  $300,000;  the  estimated 
average  award  is  $200,000  for  higher 
prevalence  MSAs.  These  estimates  are 
subject  to  change  based  on:  the  actual 
availability  of  funds;  The  scope  and  the 
quality  of  applications  received; 
appropriateness  and  reasonableness  of 
the  budget  request;  proposed  use  of 
project  funds;  and  extent  to  which  the 
applicant  is  contributing  its  own 
resources  to  HIV/AIDS  prevention 
activities.  However,  no  organization  will 
be  awarded  more  than  $300,000  per 
year.  Applications  for  more  than 
$300,000  will  be  deemed  ineligible  and 
will  not  be  accepted  by  CDC. 

Awards  will  be  made  for  a  12-month 
budget  period  within  a  3-year  project 
period.  [Budget  period  is  the  interval  of 
time  into  which  the  project  period  is 
divided  for  funding  and  reporting 
purposes.  Project  period  is  the  total  time 
for  which  a  project  has  been 
programmatically  approved.) 

No  funds  will  be  provided  for  direct 
patient  medical  care  (including 
substance  abuse  treatment,  medical 
prophylaxis  or  drugs).  Funds  provided 
through  this  cooperative  agreement  are 
not  meant  to  support  HIV  counseling 
and  testing.  Support  for  such  services 
should  be  obtained  from  other  sources 
of  funding,  or  services  should  be 
obtained  through  referral  to  local 
providers.  These  funds  may  not  be  used 


to  supplant  or  duplicate  existing 
funding.  Although  contracts  with  other 
organizations  are  allowable  under  these 
cooperative  agreements,  applicants  must 
perform  a  substantial  portion  of  the 
activities  for  which  funds  are  requested. 

Noncompeting  continuation  awards 
for  a  new  budget  period  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  in 
meeting  project  objectives  and  the 
availability  of  funds.  Progress  will  be 
determined  by  site  visits  by  CDC 
representatives,  progress  reports,  and 
the  quality  of  future  program  plans. 
Proof  of  eligibility  will  be  required  to  be 
submitted  with  noncompeting 
continuation  applications. 

Purpose 

This  program  will  provide  assistance 
to  minority  CBOs  to  (1)  develop  and 
implement  effective  community-based 
HIV  prevention  programs  consistent 
with  achieving  national  program  goals, 
and  (2)  promote  collaboration  and 
coordination  of  HIV  prevention  efforts 
among  CBOs,  affiliates  of  national  and 
regional  organizations,  HIV  prevention 
service  agencies,  and  public  agencies 
including  local  and  state  health 
departments,  substance  abuse  agencies, 
educational  agencies,  and  criminal 
justice  systems. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  I  and  II,  below;  and  CDC  shall  be 
responsible  for  conducting  the  activities 
under  III,  below: 

/.  Recipient  Activities 

As  a  condition  of  the  award,  some 
recipients  may  be  required  to  respond  to 
recommendations  resulting  from 
programmatic  or  fiscal  reviews  of 
applications. 

A.  Needs  Assessment 

Recipients  should  assess  the  need  for 
the  proposed  program  by  the  following: 

1.  Contact  your  state  or  local  health 
department's  HIV/AIDS  coordinator, 
substance  abuse  agency,  and  office  of 
minority  health  for  current  information 
for  the  target  community  or  population 
on: 

a.  HIV  prevalence  and  reported  AIDS 
cases  in  persons  practicing  risky 
behaviors; 

b.  HIV/AIDS-related  baseline 
knowledge,  attitudes,  beliefs,  and 
behavior; 

c.  Patterns  of  substance  abuse  and 
rates  of  STDs  and  tuberculosis  (TB);  and 

d.  Other  relevant  information. 

The  application  kit  contains  a  list  of 
the  names  and  telephone  numbers  of 


state  health  department  points  of 
contact. 

2.  Identify  and  contact  other 
organizations  and  agencies  to  learn  what 
services  are  being  provided  to  the  target 
populations  and  to  determine  whether 
these  services  are  similar  to  or 
supportive  of  the  proposed  activities. 
Such  organizations  and  agencies 
include  local  grantees  of  the  Center  for 
Substance  Abuse  Prevention  (CSAP). 
the  Health  Resources  and  Services 
Administration  (HRSA),  community 
programs  of  the  National  Institutes  of 
Health  (NIH),  the  National  Institute  on 
Mental  Health  (NIMH),  the  Center  for 
Substance  Abuse  Treatment  (CSAT), 
Title  X  family  planning  programs,  the 
Indian  Health  Service  (IHS).  and  the 
Office  of  Minority  Health  (OMH). 
Applicants  are  required  to  show  how 
the  proposed  program  activities  will 
meet  HIV  prevention  needs.  In  areas 
where  an  HIV  Health  Service  Planning 
Council  has  been  established  under  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  Assistance 
(CARE)  Act,  an  applicant  should  make 
special  efforts  to  coordinate  its  plans 
with  those  of  the  council. 

3.  Us«  the  information  obtained  from 
1  and  2  above,  information  from  other 
sources,  and  the  experience  of  the 
applicant  to  identify  gaps  in  HIV 
prevention  activities  for  racial  and 
ethnic  minority  persons  who  engage  in 
behaviors  that  place  them  at  risk  of 
acquiring  or  transmitting  HTV  infection 
to  their  sex  or  needle-sharing  partners. 

B.  Objectives  and  Program  Plans 

1.  Based  on  the  needs  assessment, 
develop  specific,  time-phased,  and 
measurable  program  objectives  and 
program  plans. 

a.  Objectives  should  be  consistent 
with  local,  state,  and  national  HIV 
prevention  goals.  Collaboration  with  the 
state  or  local  health  department  and 
other  nongovernmental  organizations 
serving  the  target  population  is 
essential.  If  there  is  a  state  or  local  HTV 
prevention  plan,  identify  which  of  its 
objectives  will  be  addressed.  Depending 
upon  the  services  proposed, 
collaboration  with  additional  state  and 
local  agencies  may  be  appropriate. 

b.  Through  objectives  and  program 
plans,  address  the  specific  behaviors 
and  practices  of  the  target  population 
that  the  intervention  is  designed  to 
promote,  such  as  correct  and  consistent 
condom  use.  knowledge  of  serological 
status,  not  sharing  needles,  and 
enrollment  in  drug  treatment  and  other 
preventive  programs.  Provide 
opportunities  for  representatives  of  the 
tai^  population  to  become  active  in 
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planning,  implementing,  and  evaluating 
activities  and  services. 

2.  Implement  prevention  programs, 
activities,  and  services  to  achieve 
objectives  that  are  culturally  competent 
(i.e.,  program  and  services  provided  in 
a  style  and  format  respectful  of  the 
cultural  norms,  values,  and  traditions 
that  are  endorsed  by  community  leaders 
and  accepted  by  the  target  population), 
sensitive  to  issues  of  sexual  identity, 
developmentally  appropriate  (i.e.. 
information  and  services  provided  at  a 
level  of  comprehension  that  is 
consistent  with  learning  skills  of 
persons  to  be  served),  linguistically- 
specific  (i.e.,  information  is  presented  in 
dialed  and  terminology  consistent  with 
the  target  population's  native  language 
and  style  of  communication),  and 
educationally  appropriate.  These 
programs  should  be  directed  at  racial 
and  ethnic  minority  persons  whose 
behaviors  place  them  at  high  risk  for 
HIV  infection  or  transmission  including: 

a.  Men  who  have  or  have  had  sex  witn 
men  (including  gay-identified  and  non- 
gav  identified); 

D.  Substance  users  including  Injecting 
Drug  Users  (IDU).  especially  those  who 
share  needles  and  other  paraphernalia; 

c.  Persons,  both  male  and  female,  who 
exchange  sex  for  drugs,  money,  housing, 
or  food; 

d.  Persons  with  a  newly  diagnosed 
STD'and  persons  who  have  a  history  of 
repeated  STDs; 

e.  Persons  who  are  or  who  were  sex 
or  needle-sharing  partners  of  persons 
already  listed; 

f.  Youth  in  high-risk  situations  (e.g., 
youth  who  are  engaging  or  who  are 
likely  to  engage  in  high-risk  behavior, 
including  runaways,  homeless  youth, 
youth  who  have  had  STDs,  gay  and 
bisexual  youth,  juvenile  offenders, 
youth  using  drugs,  youth  who  barter  or 
sell  sex); 

g.  Women  in  high-risk  situ"btions 
(including  partners  of  infected  persons, 
partners  who  engage  in  high-risk 
behavior,  and  rape  or  sexual  assault 
survivors); 

h.  Persons  in  the  correctional  and 
criminal  justice  systems  (e.g.,  parole, 
probation,  and  transition  programs);  and 

i.  Homeless  persons  in  nigh-risk 
situations. 

C.  Coordination  and  Evaluation 

All  recipients,  regardless  of  which 
priority  activity  they  propose,  must 
undertake  the  following  activities: 

1.  Coordination  and  Collaboration:  In 
implementing  programs,  substantial 
efforts  must  be  made  to  collaborate  and 
coordinate  activities  with  other 
organizations  and  agencies  involved  in 
HIV  prevention  and  education 


programs,  especially  those  serving  the 
target  population  in  the  local  area.  Such 
organizations  must  include  state  and 
local  health  departments  and  should 
include,  as  appropriate  the  following: 

a.  Community  groups  and 
organizations,  including  churches  and 
rfcligious  groups,  especially  those  with  a 
racial  or  ethnic  minority  membership 
and  focus,  and  those  that  represent  or 
serve  populations  at  increased  risk; 

b.  HIV/AIDS  service  organizations; 

c.  Schools,  boards  of  education,  and 
other  state  or  local  education  agencies; 

d.  State  and  local  substance  abuse 
agencies  and  drug  treatment  or 
detoxification  programs; 

e.  Federally  funded  community 
projects  such  as  those  funded  by  CSAT. 
CSAP.  HRSA,  OMH,  and  other  PHS 
agencies; 

f.  Providers  of  services  to  youth  in 
high  risk  situations,  e.g.,  youth  in 
shelters; 

g.  State  or  local  departments  of  mental 
health; 

h.  Juvenile  and  adult  criminal  justice, 
correctional  or  parole  systems  and 
programs; 

i.  Family  planning  and  women's 
health  agencies;  and 

j.  STD  clinics  and  programs. 

Submit  memoranda  of  understanding, 
developed  with  local  health 
departments  and  other  community 
organizations  and  agencies  serving  the 
target  population  or  other  agreements  or 
evidence  of  collaboration.  Evidence  of 
continuing  collaboration  must  be 
submitted  each  year  to  ensure  that  the 
collaborative  relationships  are  still  in 
place.  Provide  documentation  of  new 
relationships  as  they  are  established. 

2.  Evaluation:  CBOs  must  develop  and 
implement  a  plan  to  evaluate  all  major 
program  activities  and  services 
supported  with  CDC  HIV  prevention 
funds.  The  following  are 
recommendations  for  the  plan,  the 
minimum  data  that  should  be  collected, 
and  the  systems  for  collecting  the  data: 

a.  Describe  each  program  activity  and 
the  documented  need  for  that  activity 
and  progress  toward  achieving  each 
stated  objective. 

b.  Provide  detailed  information  for: 

1.  The  specific  service  or  intervention 
that  was  provided  with  cooperative 
agreement  funds  and  how  it  differed 
from  the  planned  services; 

2.  The  description  and  the  number  of 
persons  who  received  the  service, 
including  demographics  such  as  age. 
race,  ethnicity,  gender,  and  if 
appropriate  and  available,  sexual 
orientation  and  risk  exposure;  also 
describe  how  the  persons  actually 
served  differed  from  the  persons  the 
program  intended  to  serve. 
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3.  When  and  how  often  the  service  or 
intervention  was  provided  and  how  this 
diffemd  from  the  program  plans;  and. 

4.  Where  the  service  or  intervention 
was  provided  (e.g..  street  comer, 
housing  project)  and  a  comparison  of 
this  data  to  the  expected  locations  of 
service  delivery. 

c  Document  and  describe  program 
successes,  unmet  needs,  barriers,  and 
problems  encountered  in  planning, 
implementing,  or  providing  services 
(e.g.,  HStabli&hing  or  maintaining 
effective  collaborative  relationships)  or 
in  coordinating  services  with  other 
organizations  and  agencies  serving  the 
target  populations.  It  i»  important  to 
document  unmet  service  needs  because 
this  information  may  be  usehil  in 
obtaining  support  for  additional 
senices. 

d.  Doctunent  and  describe,  by  site,  the 
success  of  referral  syetems.  including 
the  number  of  persons  referred  and  the 
number  actually  receiving  services. 
Describe  how  well  the  system  functions 
in  identifying  sources  of  services  and  in 
assisting  persons  in  obtaining  and 
receiving  needed  services. 

e.  Document  and  describe  problems 
that  affect  planning  or  implementing 
program  activities  (e.g.,  recruiting, 
hiring,  or  retaining  staff;  training  or 
ensuring  quality  staff  performance; 
establishing  or  maintaining  contracts 
with  other  organizations;  or  ensuring 
the  quality  of  their  performance). 

f.  Describe  client  satisfaction  with 
HIV  prevention  services.  Client 
satisfaction  should  be  assessed 
periodically  through  quantitative  or 
qualitative  methods  (e.g.,  periodic  focus 
groups  with  current  or  former  clients). 

Bectiuse  of  the  additional  cost  and 
need  for  scientific  support  beyond  the 
scope  of  these  cooperative  agreements, 
recipients  should  not  conduct  outcome 
evaluations  with  these  funds  (i.e..  long 
term  effects  of  the  program  in  terms  of 
changes  in  behavior  or  health  status 
such  as  changes  in  HIV  incidence  after 
the  intervention).  CDC  will  continue  to 
support  special  projects  to  evaluate  the 
behavioral  and  other  outcomes  of 
interventions  commonly  used  by  CBOs 
and  other  organizations  and  disseminate 
information  and  lessons  learned  from 
t>iis  research  to  CBOs.  health 
departments,  and  other  organizations 
and  agencies  involved  in  HIV 
prevention  programs. 

//.  Priority  Areas  and  Intervention 
Activities 

In  order  to  maximize  the  effective  use 
of  CDC  funds  in  selected  activities,  each 
recipient  must  cooduct  at  least  one,  but 
no  more  than  two.  priority  activities. 
The  following  acdvitias  and 


interventions  ara  within  the  scope  of 
this  program  announcement.  Applicants 
should  describe  bow  they  propose  to 
conduct  the  activities  for  which  funds 
are  being  requested. 

A.  Street  and  community  outreach 
programs  reach  persons  at  high  risk  on 
the  street  or  in  community  settings  and 
provide  prevention  messages, 
informational  materials,  and  other 
services  and  assist  them  in  obtaining 
other  primary  HTV  prevention  and 
related  services  such  as  substance  abuse 
treatment,  risk-reduction  counseling, 
HIV-antibody  counseling  and  testing, 
STD  treatment.  HIV  eariy  intervention, 
and  sexual  abuse  counseling. 

B.  Riik-reduction  programs  provide 
education  and  counseling  to  persons  at 
high  risk  of  infection.  Such  programs 
can  be  offered  by  peers  or  professionals 
to  individuals,  groups,  families,  or 
couples.  Education  and  counseling 
interventions  can  help  promote  and 
reinforce  safer  behavior  and  provide 
interpersonal  skills  training  for  clients 
in  negotiating  and  sustaining 
appropriate  behavior  changes  (e.g.. 
n^otiating  safer  sex,  needle  cleaning). 

C.  Community  intervention  programs 
are  directed  at  the  community  level, 
rather  than  at  the  individual,  to 
influence  community  norms  in  support 
of  the  behaviors  known  to  reduce  the 
risk  for  HTV  infiection  and  transmi^on. 
The  primary  goals  of  these  programs  are 
to  improve  health  status,  to  promote 
healthy  behaviors,  and  to  change  the 
factors  that  affect  the  health  of 
community  residents.  Community 
intervention  programs  should  target 
specific  racial/ethnjc/gender 
populations  whose  behaviors  put  them 
at  high  risk  for  HIV  infection.  Activities 
conducted  under  this  component 
include  the  following: 

1.  Identifying  and  describing 
environmental,  behavioral,  and 
psychosocial  facilitators  and  barriers  to 
HIV  risk  reduction,  such  as: 

a.  Sources  and  patterns  of 
communication  and  social  influence 
surrounding  the  initiation  and 
maintenance  of  HIV  risk  reduction 
behavior; 

b.  Individual  and  community  beliefs 
and  attitudes  on  the  acceptance  of  safer 
behaviors  and  on  primary  and 
secondary  HIV  prevention  activities; 

c.  Condom  and  contraceptive  use 
within  sexual,  social,  and  family 
relationships; 

d.  Cultural,  linguistic,  sexual  identity, 
and  religious  influences; 

e.  Incentives  and  disincentives  to  risk 
reduction;  and 

f.  A  Icohol  and  drug  use. 

2.  [)eveioping  and  implementing 
interventions  which  are  culturally 


competent,  developmental  ly 
appropriate,  linguistically  specific  and 
sensitive  to  sexual  identity.  These 
interventions  should  be  designed  to 
influence  specific  environmental, 
behavioral  and  psychosocial  factors 
thought  to  promote  risk  reduction  such 
as: 

a.  Changing  community  norms  about 
condom  and  contraceptive  use,  needle 
sharing,  diagnosis  of  STDs,  and  other 
HTV  risk-reductioa  strategies  through 
communication,  role  play,  and 
persuasion; 

b.  identifying  and  enlisting  Oarnily, 
peer,  and  community  networks  (e.g., 
HIV  family  networks,  parents  of  youth 
at  high  riA.  women's  networks)  to 
promote  and  reinforce  HIV  risk 
reduction: 

c  Creating  and  mobilizing  new 
networks  of  communication  in  support 
of  HTV  risk  reduction; 

d.  Providing  opportunities  for 
acquiring  skills  in  HIV  risk  reduction 
and  in  reinforcing  behavior  change; 

e.  Involving  community  members  as 
role  models  in  locally  developed  small 
media  (e.g..  local  newspapers,  radio 
stations)  to  present  information  and 
[)ersuasive  messages  about  risk 
reduction. 

3.  Persuading  community  members 
who  are  at  risk  of  acquiring  or 
transmitting  HIV  infection  to  accept  and 
use  HIV  prevention  services  such  as  HIV 
prevention  counseling,  HIV-antibody 
testing  and  follow-up,  STD  treatment, 
HTV  early  intervention,  and 
psychosocial  support.  Activities  for  this 
component  are  not  intended  to 
duplicate  current  public  information 
campaigns.  However,  whenever 
appropriate,  activities  in  this 
component  should  complement  (or 
supplement)  current  local,  state, 
regional,  or  national  efforts  that  use 
mass  media  and  other  public 
information  dissemination  channels. 
Prospective  applicants  may  use 
community  role  models,  community 
opinion  leaders,  and  local  media  to 
implement  activities  conducted  under 
this  priority  area.  Applicants  should  be 
prepared  to  establish  and  maintain 
effective  working  relationships  with 
state  and  local  health  departments  and 
other  agencies  and  organizations  serving 
the  target  population. 

D.  HIV  prevention  case  management 
is  a  one-on-one  client  service 
specifically  designed  to  assist  both 
infected  and  uninfected  persons. 
Pre\'ention  case  management  services 
are  for  persons  who  need  highly 
individualized  support  to  remain 
seronegative  or  substantial  psychosocial 
and  other  support  to  reduce  the  risk  for 
HIV  transmission. 
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HIV  prevention  case  management 
services  may  be  needed  by  persons  who 
are  having  or  who  are  likely  to  have 
difficulty  initiating  or  sustaining  safe 
behavior,  such  as: 

1.  Persons  awaiting  placement  or 
admission  to  substance  abuse  treatment, 
psychosocial  services,  or  medical  care; 

2.  Persons  who  repeatedly  become 
infected  with  STDs; 

3.  Sex  partners  of  persons  who 
recently  learned  they  are  HIV-infected; 

4.  Persons  who  barter  or  exchange  sex 
for  money  or  drugs; 

5.  Youtli  in  hi^-risk  situations; 

6.  Women  in  high-risk  situations; 

7.  Recently  released  residents  of 
criminal  justice  and  juvenile  detention 
facilities; 

8.  Persons  who  may  be  in  the  window 
period  (i.e..  the  period  between 
exposure  to  HIV  and  the  development  of 
detectable  levels  of  antibodies  against 
the  virus — usually  6  to  12  weeks); 

9.  Persons  who  have  HIV  infection 
and  who  are  unable  to  obtain  supportive 
services;  and 

10.  Persons  who  have  recently  learned 
they  are  HIV-infected  and  who  are 
exoeriencing  acute  mental  health  stress. 

HIV  prevention  case  management 
services  are  not  intended  as  substitutes 
for  medical  case  management  or 
extended  social  services.  They  should 
complement  current  HIV  prevention 
services  such  as  HIV-antibody 
counseling,  testing,  referral,  and  partner 
notification  and  early  medical 
intervention  programs  undertaken  in 
community-based  settings  (e.g.,  street 
and  community  outreach  and  risk 
reduction).  Services  provided  under  this 
component  should  concentrate  on  the 
identification,  the  coordination,  and  the 
delivery  of  appropriate  prevention 
services.  These  services  should  be 
provided  as  part  of,  or  in  coordination 
with,  early  medical  intervention 
services  for  HIV-infected  persons.  HIV 
prevention  case-management  services 
should  also  assist  persons  at  risk  in 
obtaining  STD  diagnosis  and  treatment, 
women's  health  services,  TB  diagnosis 
and  treatment,  and  other  primary  health 
care  services  related  to  HIV  prevention. 
Services  under  this  component  include: 

A.  Intake  and  development  of  an 
individuahzed  case  plan  based  on  client 
assessments  (e.g.,  needs  for  behavior 
change,  goels  for  client  education  and 
counseling,  periodic  HIV-antibody 
testing); 

B.  Notification  of  resources  and 
services; 

C.  Assistance  in  gaining  access  to 
services; 

D.  Prevention  service  coordination 
and  delivery,  based  on  the  case  plan; 

E.  Periodic  monitoring  and  review  of 
case  plans; 


F.  Counseling  and  assistance  in 
determining  eligibility  for  third-party 
payment  systems;  ana 

G.  As  appropriate,  referral  to  early 
intervention  programs. 

UI.  Centers  for  Disease  Control  and 
Prevention  (CDC)  Activities 

A.  Provide  consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  prevention  activities. 

B.  Provide  up-to-date  scientific 
information  on  the  risk  factors  for  HIV 
infection,  prevention  measures,  and 
program  strategies  for  prevention  of  HIV 
infection. 

C.  Assist  in  the  evaluation  of  program 
activities  and  services. 

D.  Assist  recipients  in  collaborating 
with  state  and  local  health  departments 
and  other  PHS-supported  HIV/AIDS 
recipients. 

E.  Facilitate  the  transfer  of  successful 
prevention  interventions  and  program 
models  to  other  areas  through 
convening  meetings  of  grantees, 
workshops,  conferences,  newsletters, 
and  communications  with  project 
officers. 

F.  Monitor  the  recipient's 
performance  of  program  activities, 
protection  of  client  confidentiality,  and 
compliance  with  other  requirements. 

G.  Facilitate  exchange  of  program 
information  and  technical  assistance 
between  community  organizations, 
health  departments,  and  national  and 
regional  organizations. 

Review  and  Evaluation  Criteria 

Submission  of  an  application,  from  an 
eligible  organization,  that  is  responsive 
to  the  program  announcement  and 
details  the  programs  and  services  to  be 
undertaken  with  CDC  funds  will  be 
evaluated  by  a  competitive  two-step 
review  process: 

A.  Step-one  is  a  review  of  the  merits 
of  the  application  against  the  criteria 
listed  in  Item  I  below.  If  an 
exceptionally  large  number  of 
applications  are  received,  CDC  may 
conduct  a  two-phased  review  in  which 
all  applications  receive  a  preliminary 
review  and  only  the  applications  with 
high  ratings  are  reviewed  by  the  CDC 
committees. 

B.  Step-two  is  a  predecisional  site 
visit. 

/.  Application 

CDC-convened  committees  will 
evaluate  each  application  by  the 
following  criteria: 

A,  Experience  in  providing  HIV 
prevention  services  to  the  target 
population.  (10  points) 

D.  A  need  for  the  program  as 
evidenced  by  the  baseline  needs 
assessment.  (15  points) 


C.  Proof  of  support  from  other 
organizations  serving  the  same  target 
population.  This  includes  signed 
workplans,  agreements,  or  odier 
evidence  of  collaboration  describing 
previous,  current,  as  well  as  future  areas 
of  collaboration.  (15  points) 

D.  The  proposed  oojoctives  are 
specific,  measurable,  time-phased, 
related  to  the  proposed  activities, 
related  to  national  HIV  prevention  goals, 
and  consistent  with  the  applicant 
organization's  overall  mission.  (20 
points) 

E.  The  quality  of  the  applicant's  plan 
for  conducting  program  activities,  the 
potential  effectiveness  of  the  proposed 
methods  in  meeting  its  objectives,  and 
the  extent  to  which  requested  funds  are 
for  direct  provisions  of  HIV  prevention 
services  to  the  target  population.  (20 
points) 

F.  The  potential  of  the  evaluation  plan 
to  measure  the  accomplishment  of 
program  objectives.  (20  points) 

Tne  appropriate  state  HIV  Program 
Director  will  be  provided  with  a  copy  of 
the  application  submitted  by  each  CBO. 
Health  department  comments  will  be 
provided  to  the  CDC  committees 
responsible  for  reviewing  applications. 

//.  Predecisional  Site  Visits 

Before  final,  decisions  are  made,  CDC 
may  make  predecisional  site  visits  to 
CBOs  that  submitted  highly  ranked 
applications.  The  purpose  of  these  site 
visits  will  be  to  meet  with  project  staff 
and  a  representative  of  the  board  of 
directors.  A  state  or  local  health 
department  representative  will  be 
invited  to  participate  in  assessing  the 
organizational  capability  of  the 
applicant  to  implement  the  proposed 
program,  to  review  the  application  and 
program  plans  for  current  or  newly 
funded  HIV-related  activities,  and  to 
determine  any  special  programmatic 
conditions  and  technical  assistance 
requirements  of  the  applicant.  An 
applicant  identified  as  an  advocacy 
organization  may  be  subject  to 
additional  review  requirements. 

Some  applicants  may  be  required  to 
participate  in  a  fiscal  Recipient 
Capability  Audit  prior  to  the  award  of 
funds. 

Funding  Priorities 

In  making  awards,  priority  will  be 
given  to  ensuring  a  geographic  balance 
and  to  providing  support  to  minority 
CBOs  serving  high  risk  populations  that 
have  only  limited  opportunities  to 
obtain  financial  assistance  from  other 
sources.  Consideration  will  be  given  to 
supporting  HIV  applications  serving 
persons  at  high  risk  in  each  of  the 
following  racial  and  ethnic  minority 
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populations:  African  Americans, 
Alaskan  Natives,  American  Indians, 
Asian  Americans,  Latinos/Hispanics, 
and  Pacific  Islanders.  Applicants 
serving  suligroups  that  have  significant 
portions  of  their  members  at  risk,  such 
as  Caribbean  Americans,  will  also  have 
priority  for  funding.  Priority  will  also  be 
given  to  funding  at  least  one  project 
serving  each  of  the  groups  identified 
whose  behavior  places  them  at  high  risk 
for  HIV  acquisition  or  transmission. 

Executive  Order  12372  Review 

Applications  are  subject  to  review  as 
governed  by  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Pro-ams.  E.O.  12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  state 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
instructions  on  the  state  process.  For 
proposed  projects  serving  more  than  one 
state,  the  applicant  is  advised  to  contact 
the  SPOC  for  each  state.  A  current  list 
of  SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Clara  M.  Jenkins.  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  room  300,  Mail 
Stop  E-15,  Atlanta,  GA  30305,  no  later 
than  August  16. 1993.  CDC  does  not 
guarantee  to  accommodate  or  explain 
state  process  recommendations  it 
receives  after  that  date. 

State  Health  Officer  Reporfing 
Requirements 

Simultaneously,  submit  a  copy  of  the 
application  to  the  state  health  officer.  A 
certification  indicating  this  has  been 
accomplished  must  be  signed  and 
submitted  with  the  application 
submitted  to  CDC.  A  current  list  of  all 
state  health  officers  is  included  in  the 
application  kit. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-bfised  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  state  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 


the  Federal  application.  The  appropriate 
state  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided; 

3.  A  description  of  the  coordination 

f)lans  with  the  appropriate  state  and/or 
ocal  health  agencies. 

Catalog  of  Federal  Domestic  Assistance 

Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.939,  HIV 
Prevention  Activities — Non- 
Govemmental  Organization  Based. 

Other  Requirements 

HIV  Program  Peview  Panel 

Recipients  must  comply  with  the 
terms  and  conditions  included  in  the 
document  titled  Content  of  HIV/AIDS- 
Related  Written  Materials,  Pictorials. 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
in  Centers  for  Disease  Control  and 
Prevention  (CDC)  Assistance  Programs 
(June  1992),  a  copy  of  which  is  included 
in  the  application  kit.  In  complying 
with  the  program  review  panel 
requirements  contained  in  this 
document,  recipients  are  encouraged  to 
use  a  current  program  review  panel 
such  as  the  one  created  by  the  state 
health  department's  HIV/ AIDS 
Prevention  Program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  also  be  an 
employee  or  a  designated  representative 
of  a  health  department.  The  names  of 
review  panel  members  must  be  listed  on 
the  Assurance  of  Compliance  Form  CDC 
0.1113. 

Accounting  System 

The  services  of  a  certified  public 
accountant  licensed  by  the  State  Board 
of  Accountancy  or  equivalent  must  be 
retained  throughout  the  budget  period, 
as  a  part  of  the  recipient's  staff  or  as  a 
consultant  to  the  recipient's  accounting 
personnel.  These  services  may  include 
the  design,  implementation,  and 
maintenance  of  an  accounting  system 
that  will  record  receipts  and 
expenditures  of  Federal  funds  in 
accordance  with  accounting  principles. 
Federal  regulations,  and  terms  of  the 
cooperative  agreement. 


Audits 

Funds  claimed  for  reimbursement 
under  this  cooperative  agreement  must 
be  audited  annually  by  an  independent 
certified  public  accountant  (separate 
and  independent  of  the  consultant 
referenced  above  or  recipient's  staff 
certified  public  accountant).  This  audit 
must  be  performed  within  60  days  after 
the  end  of  the  budget  period;  or  at  the 
close  of  an  organization's  fiscal  year. 
The  audit  must  be  performed  in 
accordance  with  generally  accepted 
auditing  standards  [established  by  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)).  governmental 
auditing  standards  (established  by  the 
General  Accounting  Office  (GAO)j,  and 
Office  of  Management  and  Budget 
(OMB)  Circular  A-133. 

Human  Subjects 

Recipients  must  comply  with  DHHS 
and  PHS  regulations  regarding  the 
protection  of  human  subjects,  protection 
of  privacy,  and  informed  consent  for 
participation  in  project  activities.  An 
Institutional  Review  Board  (IRB) 
approval,  as  required  by  45  CFR  Part  46, 
may  be  required  for  some  projects. 

Paperwork  Reduction  Act 

Data  collection  initiated  under  this 
cooperative  agreement  has  been 
approved  by  the  Office  of  Management 
and  Budget  under  number  0920-0249, 
"HIV  Prevention  Programs  in  Minority 
and  Other  Community-Based 
Organizations  Project  Reports," 
Expiration  date  10/95. 

State  and  Local  Requirements 

Recipients  must  comply  with 
prevailing  state  and  local  regulations 
and  laws  regarding  the  delivery  of  social 
and  health  services  to  the  public  and 
mandatory  reporting  of  sexual  or 
physical  abuse. 

Preapplication  Videoconference 
Workshops 

Preapplication  videoconference 
workshops  will  be  held  on  April  28, 
1993.  Prospective  applicants  are 
encouraged  to  attend  a  videoconference 
workshop  in  their  area.  The  purpose  of 
the  videoconference  workshops  is  to 
provide  technical  assistance  to 
prospective  applicants,  including 
information  concerning  local  and 
national  HIV  prevention  initiatives,  CDC 
business  management  requirements,  and 
programmatic  activities.  For  additional 
information  concerning  videoconference 
workshops  in  your  area,  please  contact 
the  National  AJDS  Clearinghouse,  at  1- 
800-458-5231,  or  your  state  or  local 
health  department.  Video  tape  copies  of 
the  preapplication  videoconference 


workshop  may  be  obtained  from  the 
National  AIDS  Clearinghouse,  after  May 
5, 1993. 

Applicatioo  Submission  and  Deadline 

On  or  before  June  15. 1993.  submit  the 
original  and  two  copies  of  the 
application  (PHS  Form  5161-1)  to  Clara 
M.  Jenkins,  Grants  Management  Officer. 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE. 
room  300.  Mail  Stop  E-15.  Atlanta.  GA 
30305.  Faxed  copies  will  NOT  be 
accepted. 

Deadline:  Applications  will  meet  the 
deadline  if  they  are  either  received  on 
or  before  the  deadline  of  4:30  p.m. 
(EDST),  June  15. 1993,  or  sent  on  or 
before  the  deadline  date  and  received  in 
time  for  submission  to  the  independent 
review  group.  (Applicants  must  request 
a  legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  acceptable  proof 
of  timely  mailing.) 

Applications  Uiat  do  not  meet  these 
criteria  will  be  considered  late  and  will 
not  be  considered  in  the  current  funding 
cycle.  Late  applications  will  be  returned 
to  the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  phone  number;  and  you 
must  refer  to  Announcement  Number 
303.  You  will  receive  a  complete 
program  description,  application 
procedures  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Jimmy  D.  Wilson  or 
Ron  Van  Duyne.  Grants  Management 
Specialists,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Conti-ol  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
room  300,  Mail  Stop  E-15.  Atlanta.  GA 
30305,  (404)  842-6575. 

Announcement  Number  303, 
"Cooperative  Agreements  for  Minority 
Community-Based  Human 
Immunodeficiency  Virus  (HIV) 
Prevention  Projects"  must  be  referenced 
in  all  requests  for  information 
pertaining  to  these  projects. 

Programmatic  technical  assistance 
may  be  obtained  by  calling  Jack  Kirby, 
Assistant  Director  for  Program  Services, 
or  CBO  Project  Officers,  Division  of 
STD/HIV  Prevention.  National  Center 
for  Prevention  Service.  Centers  for 


Federal  Register  /  Vol.  58.  No.  75  /  Wednesday.  April  21,  1993  /  Notices 


21463 


Disease  Contitil  and  Prevention  (CDC), 
Mail  Stop  E-44.  Atianta.  GA  30333. 
(404)  63&-0500.  (Technical  assistance 
may  also  be  obtained  from  your 
respective  state/local  health 
departments.) 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healtiiy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  tiirough 
the  Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325. 
(telephone  (202)  783-3238). 

Dated:  April  15, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(PR  Doc.  93-9262  Filed  4-20-93;  8:45  am) 

BILLMO  COOC  41M-1I-P 


ICDC-3111 

Announcement  of  Cooperative 
Agreement  to  the  National  Association 
of  County  Health  Officials 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1993 
funds  for  a  cooperative  agreement  to  the 
National  Association  of  County  Health 
Officials  (NACHO)  to  enhance  public 
health  practice  excellence  at  the  local 
level.  The  Public  Health  Service  (PHS) 
is  committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  National 
Health  Promotion  and  Disease 
Prevention  Objectives.  (For  ordering  a 
copy  of  Healthy  People  2000,  see  the 
section  Where  To  Obtain  Additional 
Information.) 

Authority 

This  cooperative  agreement  is 
authorized  under  section  301(a)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a)),  as  amended. 

Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  National  Association  of  County 
Health  Officials  (NACHO).  No  other 
applications  will  be  solicited.  The 
program  announcement  and  application 
kit  have  been  sent  to  NACHO. 

NACHO  is  uniquely  qualified  to  be 
the  recipient  organization  for  the 
following  reasons: 


1.  NACHO  has  attained  a  prominent 
position  among  national  public  health 
professional  associations.  In 
collaboration  with  the  Centers  for 
Disease  ConUt)l  and  Prevention  (CDC) 
and  a  number  of  other  organizations, 
NACHO  developed  APEXPH 
(Assessment  Protocol  for  Excellence  in 
Public  Health).  More  than  4.000  copies 
of  tile  APEXPH  workbook  have  been 
distributed  to  over  2.500  state  and  local 
health  departments  and  other  public 
health  organizations  and  individuals. 

2.  NACHO  has  been  the  lead 
professional  association  that  has 
facilitated  the  development  of  APEXPH, 
and  is  therefore  uniquely  qualified  to 
promote  and  support  the  refinement  of 
APEXPH.  A  continuing,  close,  and 
collaborative  relationship  is  essential  to 
maintaining  the  progress  to  date  and 
ensure  future  success  of  this  project. 

3.  NACHO  established  and 
coordinated  an  APEXPW  Steering 
Committee  composed  of  representatives 
from  national  public  health  professional 
associations,  academia,  and  CDC.  This 
fourteen-member  committee  provided 
policy  guidance  in  completion  of  the 
APEXPH  workbook.  This  experience  has 
positioned  NACHO  to  address  and 
resolve  issues  that  promote  and  support 
further  implementation  of  community 
action  strategies. 

4.  NACHO  is  the  only  professional 
association  that  has  collected  data  about 
the  structure  and  services  of  the  nation's 
local  health  departments  and  makes  the 
data  available  to  the  public  health 
community  through  its  National  Profile 
of  Local  Health  Departments,  National 
Directory  of  Local  Health  Departments, 
and  other  reports  and  pubfications. 

5.  NACHO,  as  the  national  voice  of 
county  health  officials,  pursues 
excellence  in  public  health  practice, 
dedicated  to  improving  capacity  to 
assess  local  needs  and  develop  policy, 
and  with  a  focus  on  local  health 
agencies.  NACHO  is  well  positioned  to 
establish  and  implement  a  national  AoE 
Program  (Agencies  of  Excellence). 

6.  NACHO  has  access  to  local  health 
department  directors  throughout  the 
country  and  has  demonstrated  the 
ability  to  obtain  their  input  and  active 
involvement  in  key  project  activities. 
NACHO  sustaining  members  serve  on 
advisory  committees  such  as  the 
Secretary's  Council  on  Health 
Promotion  and  Disease  Prevention,  the 
Preventive  Services  Coordinating 
Committee,  the  National  Vaccine 
Advisory  Committee,  the  National 
Association  of  Counties  (NACo)  Health 
and  Education  Steering  Committee,  and 
the  NACo  Public  and  Environmental 
Subcommittee. 
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7.  NACHO  has  demonstrated  a 
willingness  and  has  provided  services  to 
all  local  health  departments,  whether  or 
not  they  are  sustaining  members  of  the 
association. 

8.  NACHO  has  access  to  and 
established  relationships  with  other 
public  health  associations,  which  help 
ensure  that  the  full  range  of  the  public 
health  community  will  be  aware  of 
activities  proposed  by  this  project. 

9.  NACHO  currently  sponsors  the 
only  national  meeting  designed 
specifically  for  local  public  health 
officials. 

Availability  of  Funds 

Approximately  $280,000  will  be 
available  in  FY  1993  to  fund  this  award. 
It  is  anticipated  that  the  award  will 
begin  on  or  about  May  1. 1993,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  performance  and  the 
availability  of  funds. 

Purpose 

The  purpose  of  this  project  is  to 
improve  the  performance  of  local  health 
departments  to  meet  their  public  health 
needs.  This  will  be  achieved  by 
engaging  and  empowering  the 
community,  using  a  systematic 
approach  to  public  health  planning  and 
promoting  community  leadership.  This 
project  will  establish  a  baseline  data  set 
relating  to  public  health  practices, 
identify  and  recognize  local  health 
departments  demonstrating  excellence 
in  public  health  practice  (e.g., 
implementation  of  APEXPH  and  Model 
Standards),  and  promote  Community 
Health  Action  Strategy  (CHAS)  through 
support  and  guidance  to  groups  of 
health  agencies  working  together  to 
achieve  Year  2000  objectives.  A 
community  health  action  strategy 
(CHAS)  is  a  comprehensive  public 
health  intervention  plan  with  several 
unique  characteristics.  The 
characteristics  include  clearly  defined 
community-specific  problems,  priority 
ranked,  and  supported  with  appropriate 
data;  coordinated  with  related  agencies 
and  organizations;  and  substantial 
involvement  and  support  from  the 
community.  A  CHAS  is  further 
recognized  by  the  systematic  approach 
applied,  when  developing  action  steps 
and  relating  it  to  the  Year  2000  National 
Health  Objectives.  One  nationally- 
recognized,  systematic  approach  to 
develop  action  steps  is  the  APEXPH 
process.  This  process,  in  conjunction 
with  Healthy  Communities  2000:  Model 


Standards,  provides  the  necessary 
guidance  for  a  community  to  develop 
local  health  objectives.  This  will  require 
ongoing  effort.s  to  support  and  refine  the 
use  of  existing  models  such  as  the 
APEXPH. 

The  long-term  objectives  of  this 
project  are  to: 

1.  Promote  and  support  a 
collaborative  approach  to  improved 
performance  of  public  health  at  the  local 
level.  Effective  collaboration  requires 
the  active  participation  of  all  public 
health  organizations  and  associations. 
Participants  would  include  but  not  be 
limited  to  CDC.  the  American  Public 
Health  Association  (APHA),  the 
Association  of  State  and  Territorial 
Health  Officials  (ASTHO).  the  United 
States  Conference  of  Local  Health 
Officers  (USCLHO).  and  the  Association 
of  Schools  of  Public  Health  (ASPH). 

2.  Establish  a  recognized  and  accepted 
minimum  baseline  data  set  for 
measuring  organizational  practice 
performance  at  the  local  level. 

3.  Establish  and  coordinate  an 
Agencies  of  Excellence  (AoE)  Program. 
This  program  would  identify  and 
recognize  local  health  departments 
jemonstrating  excellence  in  public 
health  practice.  A  key  role  for  an  AoE 
would  be  a  responsibility  to  document 
their  "excellence."  The  processes 
employed  and  outcome  measures  of 
success  will  establish  a  public  health 
practice  benchmark.  The  APEXPH 
process  is  an  existing  process  capable  of 
generating  the  necessary 
documentation.  Benchmarks, 
documented  with  critical  data  and 
background  information,  would  be 
disseminated  for  other  agencies  to 
emulate. 

4.  Support  and  guide  health  agencies 
in  the  development  of  community 
action  strategies.  This  objective 
obligates  the  recipient  to  ensure  that  the 
content  and  methods  clearly 
demonstrate  a  collaborative  approach 
with  CDC  and  will  be  consistent  with 
ongoing  activities  of  CDC  and  others. 

5.  Produce  and  disseminate  articles 
that  document  current  status  and 
progress  regarding  the  long-term 
objectives.  These  articles  should  place 
particular  emphasis  on  instances  that 
reflect  significant  accomplishments. 

6.  Identify  and  encourage 
participation  of  other  public  health 
associations  to  ensure  the  long-term 
objectives  of  this  project  are  achieved. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program.  NACHO  shall 
be  responsible  for  the  activities  under 
A.,  below  and  CDC  shall  be  responsible 


for  conducting  activities  under  B., 
below: 

A.  NACHO  Activities 

1 .  Establish  a  steering  committee 
made  up  of  CE)C  and  members  of 
national  health  organizations  including 
APHA,  ASPH,  ASTHO,  and  USCLHO. 
The  role  of  this  committee  will  be  to 
provide  guidance  and  direction 
regarding  the  collection  and 
dissemination  of  baseline  data, 
establishment  of  the  Agencies  of 
Excellence  Program,  and  continued 
implementation  and  refinement  of 
APEXPH.  This  steering  committee  will 
meet  at  least  twice  each  budget  period. 

2.  Identify  and  develop  a  public 
health  practice  baseline  data  set.  This 
data  should  document  the  extent  to 
which  a  health  department(s)  is 
effectively  carrying  out  the  core 
functions  of  public  health.  Baseline  data 
should  include  contemporary  measures 
of  community  empowerment  and 
constituency  development.  In  addition, 
public  health  practice  performance 
measures,  such  as  current  program  and 
service  effectiveness  indices,  policies 
and  procedures  for  priority  setting  and 
planning,  and  enhancing  agency 
relationships  to  elected  officials  should 
be  addressed. 

3.  Collect  information  on  the  public 
health  system  including  any  of  the 
following  areas;  Organizational 
structure,  resources,  and  effectiveness, 
services  provided,  and  demographic 
characteristics  of  the  community  and 
population  served.  Information  would 
be  collected  primarily  through 
questionnaires,  and  solicited  from  all 
local  health  agencies.  These  data  would 
be  published  and  widely  disseminated 
through  a  revised  National  Profile  of 
Local  Health  Departments,  National 
Directory  of  Local  Health  Departments. 
and  other  reports  and  publications. 

4.  Maintain,  publish,  and  disseminate 
a  current,  comprehensive,  and  accurate 
directory  of  local  health  departments. 
This  directory  would  be  available  in 
both  written  and  electronic  format.  Data 
should  contain  variables  permitting 
categorization  by  population  of 
jurisdiction,  agency  staffing,  annual 
budget,  and  services  provided. 

5.  Establish  a  consortium  of  Agencies 
of  Excellence  Program.  Identify  state/ 
local  agencies  that  have  demonstrated 
effectiveness  in  the  practice(s)  of  public 
health  (i.e.,  excellence).  These  Agencies 
would  then  become  organizational 
models,  training  sites  for  other 
interested  health  agencies,  and 
"laboratories"  for  testing  new  public 
health  practice  models.  Recognizing  the 
potential  sensitivities  associated  with 
AoE  designation,  collaboration  will  be 
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particularly  critical  to  the  participants, 
as  well  as  the  local  health  agencies. 

6.  Provide  guidance  and  support  for 
local  public  health  agencies  to  promote 
and  expand  APEXPH  and  Model 
Standards. 

7.  Disseminate  information  on 
implementation  strategies  to  NACHO 
members,  state  and  territorial  health 
agencies,  and  other  collaborating 
members  by  establishing  informational 
linkages  using  a  variety  of 
communication  techniques.  This 
information  should  include  data 
reflecting  the  extent  to  which  planning 
models  are  being  instituted  nationally, 
identifying  innovative  applications  of 
models,  and  examples  where 
community  collaboration  supported  and 
ultimately  impacted  on  local  health 
agency  goals. 

8.  Identify  the  knowledge  and  skills 
needed  by  the  public  health  work  force 
to  use  the  models  to  implement  a  CHAS; 
determine  the  content  and  technology 
transfer  methods  to  reach  the  target 
audience. 

9.  Collaborate  actively  with  CDC  in 
the  ongoing  evaluation  of  this  project. 
NACHO  will  provide  CDC  written 
reports  at  least  twice  each  project  year. 
These  reports  should  address  but  not  be 
limited  to  progress  and  current  status  of 
activities  and  objectives  relative  to  the 
timeline.  | 

B.  CDC  Activities 

1.  Collaborate  on  all  project  aspects, 
including  selection  of  steering 
committee  members.  CDC  will  have 
substantial  involvement  in  developing 
the  baseline  data,  establishing  the 
Agencies  of  Excellence  Program, 
including  the  formulation  of  CHASs  and 
the  refinement  of  the  APEXPH  planning 
model. 

2.  Obtain  all  necessary  authorizations 
to  collect  relevant  information  and  data 
from  state  and  local  health  agencies. 

3.  Provide  technical  assistance  on  the 
questionnaire  contents  including 
analyses  of  the  baseline  data. 

4.  Provide  assistance  and  staff  support 
on  the  technological  strategies  needed 
for  effective  presentation  and 
dissemination  data  developed  by  the 
project  activities. 

5.  Assist  in  designing  a  national 
perspective  and  appHcation  for  all 
activities  including:  (1)  Criteria  for 
identifying  Agencies  of  Excellence.  (2) 
definition  and  interpretation  of 
organizational  practices,  and  (3)  the 
refinement  of  APEXPH. 

6.  Assist  in  preparing  the  progress 
report  for  the  NACHO  annual  meeting 
and  annual  conferences  of  participating 
associations  such  as  APHA. 


7.  Participate  in  workshops,  meetings, 
and  conferences  to  promote  the  use  of 
baseline  data  and  its  application  into 
CHASs. 

8.  Collaborate  on  the  identification, 
selection  and  design  of  new  APEXPH 
demonstration  sites.  Primary  emphasis 
will  be  placed  on  efforts  involving 
multiple  health  agencies. 

9.  Collaborate  on  all  aspects  regarding 
evaluation  of  this  project. 

Evaluation  Criteria 

I.  Scientific  and  Technical  Eeview 
Criteria  of  New  Application 

a.  Proposed  Program — 25% 

The  proposal  clearly  demonstrates  the 
applicant's  understanding  of  the  issues 
described  in  the  Program 
Announcement,  i.e.,  the  need  to  present 
a  plan  that  demonstrates  an  appropriate 
emphasis  on  collaboration. 

b.  Technical  Merit— 25% 

Technical  merit  of  the  proposed 
approach  to  be  used  in  accomplishing 
the  activities  as  outlined  in  the  Program 
Announcement. 

c.  Proposal  Adequacy— 25% 

Adequacy  of  the  proposed  plan  to 
address  the  long-term  objectives  and 
appropriateness  of  the  timeline  to 
accomplish  the  activities  outlined  in  the 
Program  Announcement. 

d.  Applicant  Capability— 15% 

Likelihood  the  proposed  evaluation 
methodology  is  suitable  for  evaluation 
of  both  the  short-term  activities  and 
long-term  objectives. 

e.  Program  Personnel — 10% 

Qualifications  of  professional  and 
support  staff  are  commensurate  with 
necessary  levels  of  expertise  to 
successfully  conduct  project  activities. 
Allocation  of  staff  time  are  reasonable. 
Facilities,  space,  and  equipment 
necessary  for  conducting  the  project  are 
available  and  adequate. 

f.  Program  Budget — (not  scored) 

Appropriateness  and  justification  of 
the  requested  budget  relative  to  the 
activities  proposed.  (Not  Scored) 

2.  Review  of  Continuation  Application 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  following  criteria: 

a.  Availability  of  funds; 

b.  Satisfactory  progress  has  been  made 
in  meeting  project  objectives; 

c.  Objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

d.  Proposed  changes  in  objectives, 
methods  of  operation,  need  for  grant  or 


cooperative  agreement  support,  and/or 
evaluation  procedures  will  lead  to 
achievement  of  project  objectives:  and 

e.  The  budget  request  is  clearly 
justified  and  consistent  with  the 
intended  use  of  cooperative  agreement 
funds. 

Other  Requirements 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

Executive  Order  12372  Review 

The  application  is  not  subject  to 
review  as  governed  by  Executive  Order 
12372.  Intergovernmental  Review  of 
Federal  Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
cooperative  agreement,  please  reference 
Announcement  Number  311  and  contact 
Bemice  A.  Moore,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  F*revention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
room  305.  Mailstop  E-16,  Atlanta. 
Georgia  30305.  (404)  842-6802  for 
business  management  technical 
information.  Programmatic  technical 
information  may  be  obtained  from  John 
Nelson.  Division  of  Public  Health 
Systems.  Public  Health  Practice  Program 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road. 
NE..  Mailstop  E-20,  Atlanta.  Georgia 
30333.  telephone  (404)  639-1960. 

A  copy  of  Healthy  People  2000  (Full 
Report.  Slock  No.  017-001-00474-0) or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  may  be  obtained 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office.  Washington.  DC  20402-9325, 
telephone  (202)  783-3238.  Applicant 
may  obtain  a  copy  of  the  Assessment 
Protocol  for  Excellence  in  Public  Health 
(APEXPH)  from  CDC. 
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Dated:  April  15. 1993. 
Rolwrl  L.  Foatar, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Pnvention  (CDC). 

(FR  Doc.  93-9264  Filed  4-20-93;  8:45  ua] 

MUJNO  COOC  41M-IC-P 

[AnnouncMMnt  Numbar  402] 

Hscal  Yeer  1994  Grante  for 
Unintentional  ln|ury  Prevention  and 
Control  Reeearch 

IntniductioB 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  that 
applications  are  being  accepted  for 
Unintentional  Injury  Prevention  and 
Control  Research  Grants.  The  Piiblic 
Health  Service  (PHS)  is  committed  to 
achieving  the  health  promotion  and 
disease  prevention  objectives  of  Healthy 
People  2000.  a  PHS-Ied  national  activity 
to  reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
areas  of  Unintentional  Iniuries.  (For 
ordering  a  copy  of  Healthy  People  2000. 
see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301  and  391  of  the  Public 
Health  Service  Act  (42  U.S.C.  241  and 
280b).  Program  regulations  are  svi  forth 
in  title  42  of  the  Code  of  Federal 
Regulations,  part  52. 

Eligible  Applicants 

Eligible  applicants  include  all  non- 
profit and  for-profit  organizations.  Thus 
state  and  local  healih  departments  and 
other  state  and  local  governmental 
agencies,  universities,  colleges,  research 
institutions,  and  other  public  and 
private  organizations,  including  small, 
minority  and/or  woman-owned 
businesses,  are  eligible  for  these 
research  grants.  Current  holders  of  CDC 
injury  control  research  projects  are 
ehgible  to  apply. 

Availability  of  Funds 

Approximately  $700,000  may  be 
available  in  Fiscal  Year  1994  to  fund 
approximately  2  to  4  grants  for  up  to  3 
jrears.  The  amount  of  funding  may  vary 
and  is  subject  to  change.  New  grant 
awards  will  not  exceed  $250,000  per 
year  (including  both  direct  and  indirect 
costs).  Research  grant  supplements  will 
generally  be  no  more  thau  $50,000 
(including  both  direct  and  indirect 
costs).  Beginning  award  dates  for  each 
submission  deadline  are  shown  in  the 
"Receipt  and  Review  Schedule"  section 


of  this  announcement.  Continuation 
awards  within  the  project  period  will  be 
made  on  the  basis  of  satisfactory 
progress,  including  the  achievement  of 
workplan  milestones,  and  the 
availability  of  funds.  In  addition, 
continuation  awards  will  be  eligible  for 
increased  funding  to  offiset  inflationary 
costs  depending  upon  the  availability  of 
funds. 

Purpose 

The  purposes  of  this  program  are: 

A.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in  Position  Papers  from  The 
Third  National  Injury  Control 
Conference  "Setting  the  National 
Agenda  for  Injury  Control  in  the 
1990*s";  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  Healthy  People  2000.  (To 
receive  information  on  these  reports  see 
the  section  Where  to  Obtain  Additional 
Information); 

B.  To  encourage  professionals  from  a 
wide  spectrum  of  disciplines  such  as 
engineering,  medicine,  health  care, 
public  health,  behavioral  and  social 
sciences,  and  others,  to  undertake 
research  to  prevent  and  control  injuries. 

C  To  evaluate  current  and  new 
intervention  methods  and  strategies  for 
the  prevention  and  control  of  injuries. 

Program  Requirements 

The  following  are  applicant 
requirements: 

A.  A  principal  investigator  who  has 
conducted  research,  published  the 
findings,  and  has  specific  authority  and 
responsibility  to  carry  out  the  proposed 
project. 

B.  Demonstrated  experience  in 
conducting,  evaluating,  and  publishing 
injury  control  research  (as  previously 
defined)  on  the  applicant's  project  team. 

C.  Effective  and  well-defined  working 
relationships  within  the  performing 
organization  and  with  outside  entities 
which  will  ensure  implementation  of 
the  proposed  activities. 

D.  An  explanation  of  how  research 
findings  could  lead  to  the  development 
of  injury  control  interventions  within  3- 
5  years  of  project  start-up.  Furthermore, 
how  the  research  findings  might  be 
disseminated  and  implemented  through 
organizations  (such  as  public  health 
agencies)  or  systems,  both  public  and 
private. 

E.  The  ability  to  carry  out  injury 
control  research  projects, 

F.  The  overall  match  between  the 
applicant's  proposed  theme  and 
research  objectives,  and  the  program 
priorities  as  described  in  Position 
Papers  fitjm  The  Third  National  Injury 
Control  Conference  "Setting  the 


National  Agenda  for  Injury  Control  in 
the  1990's";  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  Healthy  People  2000. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care  services.  Studies  may  be 
supported  which  evaluate  methods  of 
care  and  rehabilitation  for  potential 
reductions  in  injury  effects  and  costs. 
Studies  may  be  supported  which 
evaluate  the  effect  of  pre-hospital, 
hospital,  and  rehabilitative  care  and 
independent  living  sjrstems  on  injury 
outcomes  and  costs. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  rorth  in  the  PHS 
Grants  Policy  Statement),  as  necessary 
to  meet  the  requirements  of  the  program 
and  strengthen  the  overall  application. 

Programmatic  Interests 

Grant  applications  for  unintentional 
injury  prevention  and  control  are 
sought.  Unintentional  injuries  constitute 
the  fourth  leading  cause  of  death  in  the 
United  States,  killing  approximately 
100.000  people  each  year.  During  the 
first  four  decades  of  life,  unintentional 
injuries  claim  more  lives  than  infectious 
or  chronic  diseases.  In  1987,  2.3  million 
years  of  life  were  prematurely  taken  by 
unintentional  injuries,  more  than  from 
any  other  cause.  Millions  of  people  are    - 
incapacitated  by  unintentional  injuries, 
with  many  suffering  Ufelong  disabilities. 
These  events  occur  disproportionately 
among  the  younger  and  older  people. 
Injuries  generate  huge  problems  in  lost 
productivity  and  medical  care  costs. 
Unintentional  injuries  accounted  for 
about  two-thirds,  or  $120  billion,  of  the 
estimated  $180  billion  for  the  aggregate 
lifetime  cost  of  injuries  occurring  in 
1988.  Motor  vehicle  crashes  account  for 
approxin^ately  half  the  deaths  from 
unintentional  injuries;  falls  rank  second, 
followed  by  poisonings,  drownings,  and 
residential  fires. 

Motor  vehicle  injuries  alone  are  the 
leading  cause  of  all  deaths  among  U.S. 
citizens  from  1-34  years  of  age  and  the 
leading  cause  of  work-related  deaths.  In 
addition,  crashes  are  responsible  for 
more  than  500,000  hospitalizations  and 
4.'8  million  nonhospitalized  injuries. 
They  are  also  tlie  major  cause  of  serious 
head  and  spinal  cord  injuries. 

There  is  special  programmatic  interest 
for  an  expanded  program  of  human 
factors  research  that  could  improve  the 
understanding  of  the  elderly  driver's 
performance  limits  and  capabilities, 
especially  with  respect  to  attention, 
vision,  perceptual  judgements, 
information  processing,  information 
overload,  and  motor  control.  Young 
drivers  are  overrepresented  in  alcohol- 
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and  other  drug-related  crashes,  often 
drive  at  excessive  speeds,  and  do  not 
wear  lap  beltyshoulder  restraints. 
Researcn  is  needed  on  the  reasons 
underlying  unsafe  driving  practices  by 
youths,  on  methods  of  changing 
attitudes  to  induce  safer  driving 
behavior,  and  methods  for  eliminating 
unsafe  driving  practices. 

Falls  are  the  leading  cause  of  all  non- 
£atal  injuries  and  the  second  leading 
cause  of  injury  death.  There  is  special 
programmatic  interest  for  intervention/ 
evaluation  studies  for  the  major  factors 
contributing  to  fall  injuries,  including 
risk  factors  for  injuries  in  later  life.  (e.g.. 
lack  of  exercise/personal  conditioning, 
reduced  vision,  overuse  of  psychoactive 
drugs,  and  the  lack  of  monitoring  of 
multiple  drug  use  for  drug  interaction 
effects  among  the  elderly).  Also, 
research  is  needed  to  better  determine 
the  severity  of  fall  injuries  among  the 
elderly  by  adapting  the  abbreviated 
injury  scale  to  older  persons.  This 
adaptation  must  Include  a  system  that 
measures  its  validity. 

Drowning  rates  are  highest  for 
children  under  five  years  of  age  and  for 
young  adults  from  IS  to  24  years  of  age. 
Rates  are  disproportionately  high  for 
Native  Americans  and  African- 
Americans.  There  is  programmatic 
Interest  for  research  on  the 
circumstances  and  specific  locations  of 
drownings  and  near-drownings  that 
result  in  hospitalization,  with  special 
attention  to  minority  populations,  to 
drownings  associated  with  bodies  of 
water  other  than  swimming  pools,  and 
to  potential  means  of  prevention. 

Fires  and  bums  accounted  for  nearly 
5,800  deaths  in  1989.  Each  year  about 
54,000  people  are  hospitalized  from 
bums,  and  another  1.4  million 
experience  bums  that  require  other 
medical  attention.  There  is 
programmatic  interest  for  research  to 
determine  possible  causes  of  the 
incidence  of  fire-  and  bum-related 
deaths,  especially  in  minority,  mral. 
and  elderly  populations.  Research 
should  focus  on  designing  and 
implementing  preventive  interventions. 

Cost  analysis  should  be  included  in 
the  plans,  where  appropriate,  to 
evaluate  an  intervention(s)  that 
addresses  one  of  the  four  injury  research 
topic  areas  outUned  above  (e.g..  for 
every  smoke  alarm  installed  at  a  cost  of 
X  number  of  dollars,  y  number  of  bum- 
related  injuries  will  be  prevented 
resulting  in  z  number  of  dollars  saved 
in  hospital  and  medical  bills).  A  more 
complete  discussion  of  methodologies 
for  assessing  cost  analysis  is  presented 
in  A  Framework  for  Assessing  the 
Effectiveness  of  Disease  and  Injury 
Prevention  (CDC  Morbidity  and 


Mortality  Weekly  Report.  March  27. 
1992.  Volume  41.  Number  RR-3.  pages 
5-11).  (To  receive  information  on  these 
reports  see  the  section  Where  To  Obtain 
Additional  Information.) 

Evaluation  Criteria 

Upon  receipt,  applications  will  be 
reviewed  by  CDC  staff  for  completeness 
and  responsiveness  as  outlined  under 
the  previous  heading,  Program 
Requirements  (A-F).  Incomplete 
applications  and  applications  that  are 
not  responsive  will  be  relumed  to  the 
applicant  without  further  consideration. 
Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  by  a  peer  review 
group  to  determine  if  the  application  is 
of  sufficient  technical  and  scientific 
merit  to  warrant  further  review  (triage): 
the  CDC  will  withdraw  from  further 
consideration  applications  judged  to  be 
noncompetitive  and  promptly  notify  the 
principal  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Those  applications  judged 
to  be  competitive  will  be  further 
evaluated  by  a  dual  review  process. 
Awards  will  be  made  based  on  priority 
score  ranking  by  the  Injury  Research 
Grants  Review  Committee  (IRCRC), 
merit  and  program  review  by  the 
Advisory  Committee  for  Injury 
Prevention  and  Control,  and  the 
availability  of  funds. 

A.  The  first  review  will  be  a  peer 
review  conducted  by  the  IRGRC  on  all 
applications.  Factors  to  be  considered 
will  include: 

1.  The  specific  aims  of  the  research 
project,  i.e..  the  broad  long-term 
objectives,  the  intended 
accomplishment  of  the  specific  research 
proposal,  and  the  hypothesis  to  be 
tested. 

2.  The  background  of  the  proposal, 
i.e..  the  basis  for  the  present  proposal, 
the  critical  evaluation  of  existing 
knowledge,  and  specific  identification 
of  the  injury  control  knowledge  gaps 
which  the  proposal  is  intended  to  fill. 

3.  The  significance  and  originality 
from  a  scientific  or  technical  standpoint 
of  the  specific  aims  of  the  proposea 
research,  including  the  adequacy  of  the 
theoretical  and  conceptual  framework 
for  the  research. 

4.  For  competitive  renewal  and 
supplemental  applications,  the  progress 
made  during  the  prior  project  period. 
For  new  applications,  (optional)  the 
progress  of  preliminary  studies 
pertinent  to  the  application. 

5.  The  adequacy  of  the  proposed 
research  design,  approaches,  and 
methodology  to  carry  out  the  research, 
including  quality  assurance  procedures, 


plan  for  data  management,  and 
statistical  analysis  plan. 

6.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of  the 
stated  obiectives. 

7.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

8.  The  degree  of  commitment  and 
cooperation  of  other  interested  parties 
(as  evidenced  by  letters  detailing  the 
nature  and  extent  of  the  involvement). 

9.  The  reasonableness  of  the  proposed 
budget  to  the  proposed  research  and 
demonstration  program. 

10.  Adequacy  of  existing  and 
proposed  faciUties  and  resources. 

B.  The  second  review  will  be 
conducted  by  the  Advisory  Committee 
for  Injury  Prevention  and  Control.  The 
factors  to  be  considered  will  Include: 

1.  The  results  of  the  peer  review. 

2.  The  significance  of  the  proposed 
activities  in  relation  to  the  objectives 
stated  in  Position  Papers  from  The 
Third  National  Injury  Control 
Conference  "Setting  the  National 
Agenda  for  Injury  Control  in  the 
1990's";  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  Hefilthy  People  2000. 

3.  National  needs  and  geographic 
balance. 

4.  Overall  distribution  among: 

•  The  four  topics  listed  under  the 
heading  Programmatic  Interests:  with  an 
emphasis  on  motor  vehicle  injuries  and 
falls: 

•  Populations  addressed  (for  example, 
minorities,  the  elderiy.  children,  urban, 
rural);  and 

5.  Budgetary  considerations  (e.g.. 
preference  may  be  given  to  applicants 
who  submit  proposals  requesting 
funding  for  research  proj«Kls  of  one  to 
two  years). 

C.  Continued  Funding. 

Continuation  awards  made  after  FY 
1994.  but  within  the  project  period,  will 
be  made  on  the  basis  of  the  availability 
of  funds  and  the  following  critoria: 

1.  The  accomplishments  refiucted  in 
the  progress  report  of  the  continuation 
application  indicate  that  the  applicant  is 
meeting  previously  stated  objectives  or 
milestones  contained  in  the  project's 
annual  workplan  and  satisfactory 
progress  has  oeen  demonstrated  through 
monitoring  presentations  or  work-in- 
progress  workshops; 

2.  The  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable; 

3.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives; 

4.  The  evaluation  plan  will  allow 
management  to  monitor  whether  the 
methods  are  effective;  and 
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5.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable  and  consistent  with  the 
intended  use  of  grant  funds. 

D.  Supplementary  Funding. 

Competing  Supplemental  grant 
awards  may  be  made  when  funds  are 
available,  to  support  research  work  or 
activities  not  previously  approved  by 
the  Injury  Research  Grants  Review 
Committee  (IRGRC).  Applications 
should  be  clearly  labelled  to  denote 
their  status  as  requesting  supplemental 
funding  support.  These  applications 
will  be  reviewed  by  the  IRGRC  and  the 
secondary  review  group. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  the 
review  requirements  of  Executive  Order 
12372,  entitled  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number  (CFDA) 

The  Catalog  of  Federal  E)omestic 
Assistance  number  is  93.136. 

Application  Submission  and  Deadlines 

A.  Preapplication  Letter  of  Intent 

Although  not  a  prerequisite  of 
application,  a  non-binding  letter  of 
intent-to-apply  is  requested  firom 
potential  applicants.  The  letter  should 
be  submitted  to  the  Grants  Management 
Officer  (whose  address  is  reflected  in 
section  B.  "Applications").  It  should  be 
postmarked  no  later  than  two  months 
prior  to  the  planned  submission 
deadline,  (e.g.,  August  5  for  October  5 
submission).  The  letter  should  identify 
the  announcement  number  being 
responded  to,  indicate  the  intended 
submission  deadline,  name  the 
principal  investigator,  and  specify  the 
injury  control  topic  addressed  by  the 
proposed  project  (e.g.,  motor  vehicle 
injuries,  falls,  drownings,  or  bums).  The 
letter  of  intent  does  not  influence 
review  or  funding  decisions,  but  it  will 
enable  CDC  to  plan  the  review  more 
efficiently,  and  will  ensure  that  each 
applicant  receives  timely  and  relevant 
information  prior  to  application 
submission. 

B.  Applications 

Applicants  should  use  Form  PHS-398 
and  adhere  to  the  ERRATA  Instruction 
Sheet  for  Form  PHS-398  contained  in 
the  Grant  Application  Kit.  Please  submit 
an  original  and  six  copies,  on  or  before 
one  of  the  receipt  deadlines  mentioned 


in  section  (D)  below  to:  Henry  S. 
Cassell.  m.  Grants  Management  Officer. 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centera 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
room  300,  Atlanta.  Georgia  30305. 

C.  Deadlines 

1.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

A.  Received  at  the  above  address  on 
or  before  the  deadline  date,  or 

B.  Sent  on  or  before  the  deadline  date 
to  the  above  address,  and  received  in 
time  for  submission  for  the  review 

f)rocess.  Applicants  should  request  a 
egibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailings. 

2.  Applications  which  do  not  meet  the 
criteria  in  l.A.  or  l.B.  above  are 
considered  late  applications  and  will  be 
returned  to  the  applicant. 

D.  Receipt  and  Review  Schedule 

This  is  a  continuous  announcement, 
consequently,  the  receipt  date  will  be 
on-going  until  further  notice.  The 
proposed  timetable  for  receiving 
applications  and  awarding  grants  is  as 
follows: 


Receipt  of 

new/revised/ 

suppJe- 

Initial  re- 
view 

Secof>d- 

Earliest 

merrtary/ 

ary  re- 

award 

competitive 

view 

date 

renewal  ap- 

plications 

Octobers. 

JanTFeb 

AprTMay 

June  1, 

1993. 

1994. 

Future  dates  for  this  announcement 
submission  are  as  follows: 


Receipt  o( 

new/revised/ 

supple- 

Initial re- 
view 

Second- 

Earliest 

mentary/ 

ary  re- 

award 

competitive 

view 

date 

rer>ewal  ap- 

plies tiof« 

October  5  .... 

JanTFeb 

AprTMay 

Junel. 

Where  To  Obtain  Additional 
Information 

All  application  procedures  and 
guidelines  are  contained  within  the 
present  announcement.  Business 
management  technical  assistance  may 
be  obtained  from  Lisa  TamarofT,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  room  300. 
Atlanta,  GA  30305.  (404)  842-6796. 


Programmatic  technical  assistance  may 
be  obtsinad  frcm  Ted  Jones.  Project 
Officer,  Extramural  Research  Grants 
Branch,  National  Center  for  Injury 
Prevention  and  Control,  Centers  for 
Disease  Control  and  Prevention  (CDC). 
Mailstop  K-58.  4770  Buford  Highway. 
NE..  Atlanta.  Georgia  30341-3724,  (404) 
488-4265. 

Potential  applicants  may  obtain  a 
copy  of  Heahhy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  through 
the  Superintendent  of  Documents. 
Government  Printing  Office. 
Washington,  DC  20402-9325 
(Telephone  (202)  783-3238). 

Copies  of  Position  Papera  from  The 
Third  National  Injury  Control 
Conference  "Setting  the  National 
Agenda  for  Injury  Control  in  the 
1990's";  Injury  In  America;  Injury 
Prevention:  Meeting  the  Challenge;  Cost 
of  Injury;  and  A  Framework  for 
Assessing  the  Effectiveness  of  Disease 
and  Injury  Prevention  may  be  obtained 
by  calling  (404)  488-4400. 

Dated:  April  14, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc  93-9263  Filed  4-20-93;  8:45  am) 
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Food  and  Drug  Administration 
Pocket  No.  93N-0149] 

Drug  Export:  Mlcrotrak®  11 HIV-1/HIV-2 
EIA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cambridge  Biotech  Corp.  has  filed 
an  application  requesting  approval  for 
the  export  of  the  biological  product 
Microtrak®  II  Human 
Immunodeficiency  Virus  Type  1  and 
Type  2  EIA  to  Austria.  Belgium,  Canada, 
Denmark,  Federal  Republic  of  Germany, 
France,  Ireland.  The  Netherlands. 
Norway.  Portugal.  Spain,  Sweden, 
Switzerland,  and  The  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Ehng  Administration, 
rm.  1-23. 12420  Parklawn  Dr.. 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  biological  products  under  the 


Drug  Export  Amendments  Act  of  1986 
should  also  be  directed  to  the  contact 
person. 

FOR  FURTMEH  INFORMATKM  CONTACT: 

Frederick  W.  Blumenschein,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-660),  Food  and  Drug 
Administration.  1401  Rockville  Pike, 
suite  200N.  Rockville,  MD  20852-1448, 
301-295-9070. 

SUPPt^MENTARY  INFORMATION:  The  Drug 
Export  Amendments  Act  of  1986  (Pub. 
L.  99-660)  (section  802  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  382))  provides  that  FDA  may 
approve  applications  for  the  export  of 
biological  products  that  are  not 
currently  approved  in  the  United  States. 
Section  802(b)(3)(B)  of  the  act  sets  forth 
the  requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  revievy  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Cambridge  Biotech  Corp.,  365 
Plantation  St.,  Worcester,  MA  01605, 
has  filed  an  application  requesting 
approval  for  the  export  of  the  biological 
product,  Microtrak®  II  Human 
Immunodeficiency  Virus  Type  1  and 
Type  2  EIA  to  Austria,  Belgium,  Canada, 
Denmark.  Federal  Republic  of  Germany. 
France,  Ireland.  The  Netherlands, 
Norway,  Portugal,  Spain.  Sweden, 
Switzerland,  and  The  United  Kingdom. 
Tha  Microtrak®  11  Human 
Immunodeficiency  Virus  Type  1  and 
Type  2  EIA,  is  an  in  vitro  qualitative 
enzyme  immunoassay  for  the  detection 
of  antibodies  to  human 
immunodeficiency  virus  type  1  (HIV-1) 
and/or  human  immunodeficiency  virus 
type  2  (HIV-2)  in  serum  or  plasma.  The 
application  was  received  and  filed  in 
the  Center  for  Biologies  Evaluation  and 
Research  on  March  22. 1993.  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found. in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 
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The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  apphcation  to  do  so  by  May  3. 1993. 
and  to  provide  an  additional  copy  of  the 
submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Biologies 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  April  6, 1993. 
Thomas  S.  Bozzo, 

Director,  Office  of  Compliance,  Center  for 

Biologies  Evaluation  and  Research. 

[PR  Doc.  93-9273  Filed  4-2D-93;  8:45  ami 
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[Docket  No.  92H-0464] 

Gena  R.  FInelll;  Debarment  Order 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  335a(a)(2)) 
permanently  debarring  Ms.  Gena  R. 
Finelli,  33  Woodoak  Ln..  Huntington, 
NY  11743,  fi-om  providing  services  in 
any  capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Ms.  Finelli  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
(1)  relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product;  and  (2)  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  Ms.  Finelli  has  failed  to  request  a 
hearing  and,  therefore,  has  waived  her 
opportunity  for  a  hearing  concerning 
this  action. 

EFFECTIVE  DATE:  April  21,  1993. 

ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Sullivan.  Center  for  Drug 
Evaluation  and  Research  (HFD-366), 
Food  and  Drug  Administration.  7500 
Standish  PI.,  Rockville,  MD  20855,  301- 
295-8041. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

On  October  3. 1992.  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Ms. 
Gena  R.  Finelli  for  one  count  of 
obstruction  of  an  agency  proceeding,  a 
Federal  felony  offense  under  18  U.S.C. 
1505. 

As  a  result  of  this  conviction,  FDA 
served  Ms.  Finelli  by  certified  mail  on 
January  15,  1993,  a  notice  proposing  to 
permanently  debar  her  from  providing 
services  in  any  capacity  to  a  person  that 
has  an  approved  or  pending  drug 
product  application  and  offered  her  an 
opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B)  of  the  act.  that  she  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Ms.  Finelli  did 
not  request  a  hearing.  Her  failure  to 
request  a  hearing  constitutes  a  waiver  of 
her  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
her  debarment. 

II.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act.  and  under  authority  delegated  to 
her  (21  CFR  5.20).  finds  that  Ms.  Gena 
R.  Finelli  has  been  convicted  of  a  felony 
under  Federal  law  for  conduct  (1) 
relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(A));  and 
(2)  relating  to  the  regulation  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(B)).As  a 
result  of  the  foregoing  findings,  Ms. 
Gena  R.  Finelli  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  an  approved  or 
pending  drug  product  application  under 
section  505.  507.  512.  or  802  of  the  act 
(21  U.S.C.  355.  357.  360b.  or  382).  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262),  effective 
April  21.  1993  (21  U.S.C.  335a(c)(l)(B) 
and  (c)(2)(A)(ii)  and  21  U.S.C.  321(ee)). 
Any  person  with  an  approved  or 
pending  drug  product  application  who 
knowingly  uses  the  services  of  Ms. 
Finelli  in  any  capacity,  during  her 
period  of  debarment,  will  be  subject  to 
civil  money  penalties.  If  Ms.  Finelli. 
during  her  period  of  debarment, 
provides  services  in  any  capacity  to  a 
person  with  an  approved  or  pending 
drug  product  application,  she  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
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any  abbreviated  new  drug  application  or 
abbreviated  antibiotic  drug  application 
from  Ms.  Finelli  during  her  period  of 
debarment. 

Any  application  by  Ms.  Finelli  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  92N-0464  and  sent  to 
the  Doclcets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availability  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Doclcets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  9. 1993. 
lane  E.  Henoey, 

Deputy  Commissioner  for  Operations. 
(PR  Doc.  93-9211  Filed  4-20-93;  8:45  ami 
MLLMO  COOC  41M-«t-F 


[Doclwt  No.  92N-0462] 

Sanyasi  Raju  Kalldindl;  Debarment 
Order 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  under  section  306(a)(2)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  335a(a)(2)) 
permanently  debarring  Mr.  Sanyasi  Raju 
Kalidindi,  8303  Hana  Rd.,  Edison.  Nj 
08817,  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Kalidindi  was 
convicted  of  a  felony  under  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Kalidindi  has 
failed  to  request  a  hearing  and, 
therefore,  has  waived  his  opportunity 
for  a  hearing  concerning  this  action. 
EFFECTIVE  DATE:  April  21,  1993. 

ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  M.  Sullivan.  Center  for  Drug 
Evaluation  and  Research  (HfT)-366). 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville.  MD  20855,  301- 
295-8041. 


SUPPLEMENTARY  MFORMATION: 
I.  Background 

On  May  13. 1992,  the  United  States 
District  Court  for  the  District  of 
Maryland  entered  judgment  against  Mr. 
Sanyasi  Raju  Kalidindi  for  one  count  of 
aiding  and  abetting  the  making  of  a  false 
statement  in  a  matter  within  the 
jurisdiction  of  a  Federal  agency,  a 
Federal  felony  offense  under  18  U.S.C 
1001  and  18  U.S.C  2. 

As  a  result  of  this  conviction.  FDA 
served  Mr.  Kalidindi  by  certified  mail 
on  January  30, 1993,  a  notice  proposing 
to  permanently  debar  him  from 
providing  services  in  any  capacity  to  a 
I>erson  that  has  an  approved  or  pending 
drug  product  application  and  offered 
him  an  opportunity  for  a  hearing  on  the 
proposal.  The  proposal  was  based  on  a 
finding,  under  section  306(a)(2)(A)  and 
(a)(2)(B)  of  the  act,  that  he  was 
convicted  of  a  felony  imder  Federal  law 
for  conduct  (1)  relating  to  the 
development  and  approval,  including 
the  process  for  development  and 
approval,  of  a  drug  product;  and  (2) 
relating  to  the  regulation  of  a  drug 
product  under  the  act.  Mr.  Kalidindi  did 
not  request  a  hearing.  His  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  opportunity  for  a  hearing  and  a 
waiver  of  any  contentions  concerning 
his  debarment. 

n.  Findings  and  Order 

Therefore,  the  Deputy  Commissioner 
for  Operations,  under  section  306(a)  of 
the  act,  and  under  authority  delegated  to 
her  (21  CFR  5.20).  finds  that  Mr.  Sanyasi 
Raju  Kalidindi  has  been  convicted  of  a 
felony  imder  Federal  law  for  conduct  (1) 
relating  to  the  development  and 
approval,  including  the  process  for 
development  and  approval,  of  a  drug 
product  (21  U.S.C.  335a(a)(2)(A));  and 
(2)  relating  to  the  regulation  of  a  drug 
product  (21  U.S.C  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings. 
Mr.  Sanyasi  Raju  Kalidindi  is 
permanently  debarred  from  providing 
services  in  any  capacity  to  a  person  with 
an  approved  or  pending  drug  product 
application  under  sections  505,  507. 
512,  or  802  of  the  act  (21  U.S.C.  355. 
357,  360b.  or  382).  or  under  section  351 
of  the  Public  Health  Service  Act  (42 
U.S.C.  262).  effective  April  21. 1993  (21 
U.S.C.  335a(c)(l)(B)  and  (c)(2)(A)(ii)  and 
21  U.S.C.  321(ee)).  Any  person  with  an 
approved  or  pending  drug  product 
application  who  knowingly  uses  the 
services  of  Mr.  Kalidindi  in  any 
capacity,  during  his  period  of 
debarment,  will  be  subject  to  civil 
money  penalties.  If  Mr.  Kalidindi, 
during  his  period  of  debarment, 
provides  services  in  any  capacity  to  a 


pers(»i  with  an  approved  or  pending 
drug  product  application,  he  will  be 
subject  to  civil  money  penalties.  In 
addition,  FDA  will  not  accept  or  review 
any  abbreviated  new  drug  application  or 
abbreviated  antibiotic  drug  application 
from  Mr.  Kalidindi  during  his  period  of 
debarment. 

Any  application  by  Mr.  Kalidindi  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  92N-0462  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  such  submissions 
are  to  be  filed  in  four  copies.  The  public 
availabiliiy  of  information  in  these 
submissions  is  governed  by  21  CFR 
10.20(j).  Publicly  available  submissions 
may  be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  April  9, 1993. 
lane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
[PR  Doa  93-9272  Filed  4-20-93;  8:45  am) 
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Health  Rasourcas  and  Servicas 
Administration 

Availability  of  Funds  for  Nursing 
Education  Loan  Repayment  Program 
for  Service  In  Certain  Health  Facilities 

AGENCY:  Health  Resources  and  Services 

Administration,  Public  Health  Service, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately 
$2,025,000  will  be  available  in  Fiscal 
Year  (FY)  1993  for  awards  under  section 
846  (formerly  authorized  under  section 
836(h))  of  the  Public  Health  Service 
(PHS)  Act  to  repay  up  to  85  percent  of 
the  nursing  education  loans  of 
registered  nurses  who  agree  to  serve  for 
up  to  3  years  as  nurse  employees  in 
certain  health  facilities  with  a  critical 
shortage  of  nurses. 

The  HRSA.  through  this  notice, 
invites  applications  for  participation  In 
this  loan  repayment  program.  With 
these  funds,  the  HRSA  estimates  that 
approximately  225  Loan  Repayment 
awards  may  be  made. 

The  PHS  is  committed  to  achieving 
the  health  promotion  end  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity  for 
setting  health  priorities.  These  programs 
will  contribute  to  the  Healthy  People 
2000  objectives  by  improving  access  to 
primary  health  care  services  through 
coordinated  systems  of  care  for 
medically  underserved  populations  in 


both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  of  Healthy 
People  2000  (Full  Report.  Stock  No. 
017-001-00474-01)  or  Healthy  People 
2000  (Summary  Report,  Stock  No.  017- 
001-00473-01)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325  (telephone 
number:  202-783-3238). 
DATES:  To  receive  consideration  for 
funding,  individuals  must  submit  their 
applications  by  September  1, 1993. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either: 

(1)  Received  on  or  before  the  deadline 
date;  or 

(2)  Sent  on  or  before  the  deadline  and 
received  In  time  for  submission  to  the 
reviewing  program  official.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Late  applications  will  not  be 
considered  for  funding. 
ADDRESSES:  Application  materials  with 
a  list  of  counties  (parishes)  with  the 
greatest  shortage  of  nurses  may  be 
obtained  by  calling  or  writing  to:  Mr. 
Gerald  Anderson.  Acting  Chief,  Loan 
Repayment  Programs  Branch.  Division 
of  Scholarships  and  Loan  Repayments, 
Bureau  of  Primary  Health  Care.  HRSA, 
Room  7-22.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
(301-443-0743).  The  24-hour  toll-free 
phone  number  is  1-800-435-6464. 
Completed  applications  should  be 
mailed  to  the  same  address.  The 
application  form  has  been  approved 
under  Office  of  Management  and  Budget 
(OMB)  Number  0915-0140. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  Anderson,  Acting  Chief,  Loan 
Repayment  Programs  Branch,  at  the 
above  address  and  phone  numbers,  will 
respond  la  questions  concerning 
programmatic  and  technical  issues. 
SUPPLEMENTARY  INFORMATION:  Section 
846  of  the  PHS  Act  provides  that  the 
Secretary  will  repay  a  portion  of  an 
individual's  educational  loans  incurred 
for  nursing  education  costs  if  that 
individual  enters  into  an  agreement 
with  the  Secretary  to  serve  as  a 
registered  nurse  for  2  or  3  years  in  a 
variety  of  eligible  health  facilities  or  in 
a  health  facility  determined  by  the 
Secretary  to  have  a  critical  shortage  of 
nurses.  For  an  individual  who  is 
selected  to  participate  in  this  program, 
repayment  shall  be  on  the  following 
basis: 

(1)  By  the  completion  of  the  first  year 
of  agreed  service,  the  Secretary  will 
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have  paid  30  percent  of  the  principal  of, 
and  interest  on,  the  outstanding  balance 
on  each  qualified  loan  as  of  the 
beginning  date  of  service; 

(2)  By  the  completion  of  the  second 
year  of  agreed  service,  the  Secretary  will 
nave  paid  another  30  percent  of  the 
principal  of.  and  interest  on.  the 
outstanding  balance  of  each  qualified 
loan  as  of  the  beginning  date  of  service; 
and 

(3)  By  the  completion  of  a  third  year 
of  agreed  service,  if  any,  the  Secretary 
will  have  paid  another  25  percent  of  the 
principal  of.  and  interest  on.  the 
outstanding  balance  of  each  qualified 
loan  as  of  the  beginning  date  of  service. 

No  more  than  85  percent  of  the 
principal  balance  of  any  qualified  loan 
which  was  unpaid  as  of  the  beginning 
date  of  service  will  be  paid  under  this 
program. 

Prior  to  entering  an  agreement  for 
repayment  of  loans,  other  than  Nursing 
Student  Loans  (authorized  under 
section  838  of  the  PHS  Act),  the 
Secretary  will  require  that  satisfactory 
evidence  be  provided  of  the  existence 
and  reasonableness  of  the  educational 
loans. 

These  loan  repayment  amounts  are 
unrelated  to  any  salary  paid  to  the 
nursing  education  loan  repayment 
recipient  by  the  health  facility  by  which 
he  or  she  has  been  employed. 

To  be  eligible  to  participate  in  this 
program,  an  individual  must: 

(1)  Have  received,  prior  to  the  start  of 
service,  a  baccalaureate  or  associate 
degree  in  nursing,  a  diploma  in  nursing. 
or  a  graduate  degree  in  nursing; 

(2)  Have  outstanding  educational 
loans  for  the  costs  of  their  nursing 
education; 

(3)  Agree  to  be  employed  full-time  for 
not  less  than  2  years  in  any  of  the 
following  types  of  eligible  health 
facilities:  an  Indian  Health  Service 
health  center;  a  Native  Hawaiian  health 
center;  a  public  hospital  (operated  by  a 
State,  county,  or  local  government);  a 
community  or  migrant  health  center 
(sections  330(a)  and  329(a)(1)  of  the  PHS 
Act).  (Federally  Qualified  Health 
Centers  receiving  sections  330  or  329 
funding  are  also  eligible);  a  rural  health 
clinic  (section  1861(aa)(2)  of  the  Social 
Security  Act);  or  a  public  or  nonprofit 
private  health  facility  determined  by  the 
Secretary  to  have  a  critical  shortage  of 
nurses;  and 

(4)  Plan  to  begin  employment  as  a 
registered  nurse  no  later  than  September 
30, 1993. 

Funding  Preferences 

In  entering  into  agreements,  the 
Secretary  will  give  preference  to 


qualified  applicants,  as  required  under 
section  846  of  the  PHS  Act: 

(1)  Who  have  the  greatest  financial 
need;  and 

(2)  Who  agree  to  serve  in  the  types  of 
health  facilities  described  in  paragraph 
(3)  above,  that  are  located  in  geographic 
areas  determined  by  the  Secretary  with 
a  shortage  of  and  need  for  nurses. 

Breach  of  Agreement 

Participants  in  this  program  who  fail 
to  provide  health  services  for  the  period 
specified  in  their  agreements  with  the 
Secretary,  shall  be  liable  to  the  Federal 
Government  for  payments  made  by  the 
Secretary  during  the  service  period 
pursuant  to  such  agreement,  plus 
interest  on  this  amount  at  the  maximum 
legal  prevailing  rate,  payable  within  3 
years  from  the  date  the  agreement  with 
the  Secretary  is  breached. 

Waiver  or  Suspension  of  Liability 

A  waiver  or  suspension  of  liability 
may  be  granted  by  the  Secretary  if 
compliance  with  the  agreement  with  the 
Secretary  by  the  individual  participant 
or  the  health  facility  employing  the 
participant  is  impossible,  or  would 
involve  extreme  hardship  to  the 
individual  or  facility,  and  if 
enforcement  of  the  agreements  with 
respect  to  the  individual  or  facility 
would  be  unconscionable. 

Other  Award  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  since  payments  to  individuals 
are  not  covered.  In  addition,  this 
program  is  not  subject  to  the  submission 
of  a  Public  Health  System  Impact 
Statement. 

The  OMB  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.908. 

Dated:  March  3, 1993. 
Robert  G.  Harmon, 
Administrator. 
IFR  Doc.  93-9234  Filed  4-20-93;  8:45  am) 
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Indian  Health  Service 

Health  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Grant 
Programs 

AGENCY:  Indian  Health  Service,  Public 
Health  Service,  HHS. 
ACTION:  Notice  of  availability  of  funds 
for  Health  Professions  Preparatory, 
Pregraduate  and  Indian  Health 
Professions  Scholarship  Grant  Programs. 
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SUMMARY;  The  Indian  Health  Service 
(IHS)  announces  the  availability  of 
approximately  $3,063,000  to  fund 
scholarships  for  the  Health  Professions 
Preparatory  and  Pregraduate 
Scholarship  Grant  Programs  for  FY  1993 
awards.  These  programs  are  authorized 
by  section  102  of  the  Indian  Health  Care 
Improvement  Act  (IHCIA),  Public  Law 
94—437,  as  amended  by  Public  Law  100- 
713  and  by  Public  Law  102-573. 

The  Health  Professions  Scholarship 
Grant  Program,  authorized  by  section 
104  of  the  IPiCIA,  Public  Law  94-437.  as 
amended  by  Public  Law  100-713  and  by 
Public  Law  102-573,  has  $7,789,000 
available  for  FY  1993  awards. 
Scholarships  will  be  awarded  utilizing 
the  Notice  of  Grant  Award,  form  PHS- 
5152-1  (Rev.  7/92).  For  academic  year 
1993-1994,  both  full-time  and  part- 
time  scholarships  will  be  funded  for 
each  of  the  three  scholarship  programs. 


The  Health  Professions  Preparatory 
Scholarship  Grant  Program  is  listed  as 
No.  93.123  in  the  Of^ce  of  Management 
and  Budget  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  The  Health 
Professions  Pregraduate  Scholarship 
Grant  Program  is  listed  as  No.  93.971. 
and  the  Indian  Health  Professions 
Scholarship  Grant  Program  is  listed  as 
No.  93.972  in  the  CFDA. 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  activity  for  setting  priority 
areas.  This  program  announcement  is 
related  to  the  priority  area  of  Education 
and  Community-Based  Programs. 
Potential  apphcants  may  obtain  a  copy 
of  Healthy  People  2000  (Full  Report; 
Stock  No.  017-001-00474-0)  or  Healthy 
People  2000  (Summary  Report;  Stock 
No.  017-001-00473-1)  through  the 
Superintendent  of  Documents. 


Government  Printing  Office, 
Washington,  DC  20402-9325 
(Telephone  202-783-3238). 
DATE:  The  application  deadline  is  May 
21, 1993.  AppUcations  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  by  the  appropriate 
Scholarship  Coordinator  on  the 
deadline  date  or  postmarked  on  or 
before  the  deadline  date.  (Applicants 
should  request  a  legibly  dated  U.S. 
Postal  Service  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 
Applications  received  after  the 
announced  closing  date  will  be  returned 
to  the  applicant  and  will  not  be 
considered  for  funding. 
ADDRESSES:  Application  packets  may  be 
obtained  by  calling  or  writing  to  the 
addresses  listed  below.  The  application 
form  number  is  IHS  856. 


IHS  area  officfl  and  States/locality  served 
Aberdeen  Area  IHS — Iowa,  Nebraska.  North  Dakota,  South  Dakota 

Alaska  Area  Native  Health  Service — Alaska  

Albuquerque  Area  IHS — Cok)rado,  New  Mexkx) 

Bemidji  Area  IHS — lllinote,  irxliana,  Michigan,  Minnesota,  Wisconsin 

Billings  Area  IHS — Montana,  Wyoming  

Calikxnia  Area  IHS — California,  Hawaii 


Nashville  Area  IHS— Alabama,  Arkansas,  Connecticut,  Delaware,  Ftor- 
kta,  Georgia.  Kentucky,  Louisiana,  Mair>e,  Marytarxj,  Massachusetts, 
Mississippi,  New  Hanx>shire,  New  Jersey,  New  York,  North  Carolina, 
Ohw,  Pennsylvania,  Rhode  Island,  South  Carolina,  Tennessee,  Ver- 
mont. Virginia,  West  Virginia,  Distrk:t  of  Coiumbia. 

Navajo  Area  IHS— Arizona,  New  MexKO,  Utah 

Oklahoma  City  Area  IHS— Kansas,  Missouri.  Oklahoma  

Ptioenix  Area  IHS— Arizona,  Nevado,  Utah  

Portland  Area  IHS— idaho,  Oregon,  Washington 

Tucson  Area  IHS — Anzona,  Texas 


Scholarship  coordinator/addrass 


Ms.  Beatrk;e  Giroux,  Scholarship  Coordinator,  IHS  Aberdeen  Area, 

Federal  Buikjing,  115  4th  Avenue,  SE.,  At>erdeen,  SD  57401.  Tele: 

605-226-7553. 
Ms.   Rose  Jerue.  Scholarship  Coordinator,   IHS  Alaska  Area.  250 

Gamt>etl  Street.  Anchorage,  Alaska  99501.  Tale:  907-257-1408. 
Ms.  Ah/ifui  Waseta,  Scholarship  Coordinator,  IHS  Attxjquerque  Area, 

505  Marquette,  NW.,  Suite  1502,  Albuquerque,  MN  87102.  Tele: 

505-766-1627. 
Ms.  Shirley  LiUemo,  Scholarship  Coordinator,  IHS  Benrw^  Area,  203 

Federal  Buikflng,  Bemidji,  MN  56601.  Tele:  218-759-3315. 
Mr.  Sandy  MacdonaW,   Scholarship  Coordinator,  IHS  Billings  Area, 

P.O.  Box  2143,  BUIings,  MT  59103-6601.  Teie:  406-657-6909. 
Mr.  John  Kinnison,  Scholarship  Coordinator,  IHS  California  Area,  1825 

Bell  Street— Suite  200,  Sacramento,  CA  95825-1097.  Teie:  916- 

978-4202. 
Mr.  Stephen  Hokler.  Scholarship  Coordirtator,  IHS  t>lashviOe  Area, 

3310  Perimeter  Hill  Drive,  Nashville,  TN  37211.  Tete:  615-781- 

5519. 


Mr.  Virgil  L.  Davis,  Scholarship  Coordinator,  IHS  Navajo  Area,  P.O. 

Box  G,  Window  Rock,  AZ  86515.  Tele:  602-871-5831. 
Mr.  Jim  lr>gram,  Scholarship  Coordinator,  IHS  Oklahoma  City  Area, 

3625  NW.  56th  Street,  Five  Corporate  Plaza,  Oklahoma  Oty,  OK 

73211.  Tele:  405-231-4448. 
Ms.  Rosh  Foley,  Scholarship  Coordinator,  IHS  Phoenix  Area,  3738  N. 

16th  Street— Suite  A,  Phoenix,  AZ  85016-2066,  Tele:  602-261- 

2068. 
Ms.  Dariene  Marcellay.  Scholarship  Coordinator,  IHS  Portland  Area, 

1220  SW.  3rd  Street,  RN  315,  Portland,  OR  97204-2892.  Tele: 

503-326-2019. 
Ms.  Eileen  Preston,  Scholarship  Coordinator,  IHS  Tucson  Area,  7900 

S.J.  Stock  Road,  Tucson,  AZ  85746.  Tele:  602-295-2434. 


FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  application  inquiries  to 
the  appropriate  Indian  Health  Service 
Area  Scholarship  Coordinator.  Other 
programmatic  inquiries  may  be 
addressed  to  Mr.  Wesley  J.  Picciotti, 
Chief,  Scholarship  Branch,  Indian 
Health  Service,  Twinbrook  Metro  Plaza, 


suite  100, 12300  Twinbrook  Parkway. 
Rockville,  Maryland  20852;  Telephone 
301-443-6197.  (This  is  not  a  toll-free 
number.)  For  grants  information,  contact 
Ms.  Patricia  Lee-McCoy,  Grants 
Scholarship  Coordinator.  Grants 
Management  Branch,  Division  of 
Acquisition  and  Grants  Operations, 


Indian  Health  Service,  room  300,  12300 
Twinbrook  Parkway,  Rockville.  MD 
20852;  Telephone  301-443-0243.  (This 
is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  The 
Health  Professions  Preparatory  and 
Pregraduate  Scholarship  Grant  Programs 
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are  authorized  by  section  102  of  the 
IHCIA,  Public  Law  94-437.  as  amended 
by  Public  Law  96-537.  Indian  Health 
Care  Amendments  of  1980;  Ihiblic  L.aw 
100-713,  Indian  Health  Care 
Amendments  of  1986;  and  Public  Law 
102-573.  Indian  Health  Care 
Amendments  of  1992. 

The  Indian  Health  Profiessions 
Scholarship  Grant  Program,  formerly 
authorized  by  section  3381  of  the  Public 
Health  Service  Act  (42  U.S.C  254r).  is 
now  authorized  by  section  104  of  the 
IHQA.  as  amendeid  by  the  Indian  Health 
Care  Amendments  of  1966,  Public  Law 
100-713  and  Public  Law  102-573. 
Indian  Health  Care  Amendments  of 
1992. 

A.  General  Program  Purpose 

These  grant  programs  are  intended  to 
encourage  American  Indians  and  Alaska 
Natives  to  enter  the  health  professions 
and  to  assure  the  availability  of  Indian 
health  professionals  to  serve  Indians. 

B.  Eligibility  Requirements 

1.  The  Health  Professions  Preparatory 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent  meeting  the 
criteria  in  section  4(c)  of  the  IHCIA.  as 
amended,  who  have  successfully 
completed  high  school  education  or 
high  school  equivalency  and  who  have 
been  accepted  for  enrollment  in  a 
compensatory,  pre-professional  general 
education  course  or  curriculum. 
Support  is  limited  to  2  years. 

2.  The  Health  Professions  Pregraduate 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent  meeting  the 
criteria  in  section  4(c)  of  the  IHQA.  as 
amended,  who  have  successfully 
completed  high  school  education  or 
high  school  equivalency  and  who  have 
been  accepted  for  enrollment  or  are 
enrolled  in  an  accredited  pregraduate 
program  leading  to  a  baccalaureate 
degree  in  pre-medicine  or  pre-dentistry. 
Support  is  limited  to  4  years. 

3.  The  Indian  Health  Professions 
Scholarship  awards  are  made  to 
individuals  of  American  Indian  or 
Native  Alaskan  descent  meeting  the 
criteria  in  section  4(c)  of  the  IHCLA.  as 
amended,  who  are  enrolled  in  health 
professions  and  allied  health 

f)rofessions  programs.  Support  is 
imited  to  4  years. 

Awards  for  the  Indian  Health 
Professions  Scholarship  Grant  Program 
will  be  made  in  accord  with  42  CFR 
36.330,  except  that  pursuant  to  section 
104  of  the  IHCL\.  as  amended  by  the 
Indian  Health  Care  Amendments  of 
1988,  Public  Law  100-713,  only  Indian 
and  Native  Alaskan  applicants  shall 


receive  awards  and  the  service 
obligation  prescribed  under  section 
338C  of  the  Public  Health  Service  Act 
(43  U.S.C.  244m)  shall  be  met: 

(1)  In  Indian  Health  Service; 

(2)  In  a  program  conducted  imder  a 
contract  entered  into  under  the  Indian 
Self-Detennination  Act; 

(3)  In  a  program  assisted  under  title  V 
of  the  Indian  Health  Care  Improvement 
Act  (Pub.  L.  94-437)  and  its 
amendments;  and 

(4)  In  private  practice  of  his  or  her 
profession,  if  the  practice  (a)  is  situated 
in  a  health  professional  shortage  area, 
designated  in  regulations  promulgated 
by  the  Secretary  and  (b)  addresses  the 
health  care  needs  of  a  substantial 
number  of  Indians  as  determined  by  the 
Secretary  in  accordance  with  guidelines 
of  the  Service. 

Pursuant  to  the  Indian  Health 
Amendments  of  1992  (Pub.  L.  102-573). 
a  recipient  of  an  Indian  Health 
Professions  Scholarship  may.  at  the 
election  of  the  recipient,  meet  his/her 
active  duty  service  obligation  prescribed 
under  section  33dC  of  the  Public  Health 
Service  Act  (42  U.S.C.  254m)  by  a 
program  specified  in  options  (1) — (4) 
above  that: 

(i)  Is  located  on  the  reservation  of  the 
tribe  in  which  the  recipient  is  enrolled; 
or 

(ii)  Serves  the  tribe  in  which  the 
recipient  is  enrolled. 

All  applicants  for  the  Indian  Health 
Professions  Scholarship  Grant  Program 
are  reminded  that  recipients  of  this 
scholarship  incur  a  service  obligation. 
Moreover,  this  obligation  shall  be  served 
at  a  facility  determined  by  the  Director, 
IHS.  consistent  with  the  IHQA,  Public 
Law  94—437,  as  amended  by  Public  Law 
100-713  and  Public  Law  102-573. 

C  Fund  Availability 

Both  part-time  and  full-time 
scholarship  awards  will  be  made  in 
accordance  with  regulations  at  42  CFR 
36.320.  incorporated  in  the  application 
materials,  for  Health  Professions 
Preparatory  Scholarship  Grant  Program 
for  Indians  and  42  CFR  36.370, 
incorporated  in  the  application 
materials,  for  Health  Professions 
Pregraduate  Scholarship  Grant  Program 
for  Indians.  Approximately  222  awards, 
80  of  which  are  continuing,  will  be 
made  under  the  Health  Professions 
Preparatory  and  Pregraduate 
Scliolarship  Grant  Programs  for  Indians. 
The  awards  are  for  10  months  in 
duration  and  the  average  award  to  a  full- 
time  student  is  approximately  $14,000. 
Approximately  $1,080,000  is  available 
for  continuation  awards.  Approximately 
$1,963,000  is  available  for  new  awards. 


Approximately  446  a%vards,  300  of 
which  are  continuing,  will  be  made 
under  the  Health  Professions 
Scholarship  Grant  Program  for  Indians. 
Awards  will  be  made  to  both  full-time 
and  part-time  students.  The  awards  are 
for  12  months  in  duration  and  the 
average  award  to  a  full-time  student  is 
for  approximately  $17,000. 
Approximately  $5,100,000  is  available 
for  continuation  awards,  and  $2,669,000 
is  available  for  new  awards. 

No  more  than  20%  of  available  funds 
will  be  used  for  part-time  scholarships 
this  fiscal  year.  Students  are  considered 
part-time  if  they  are  enrolled  for  a 
minimum  of  6  hours  of  instruction  and 
are  not  considered  in  full-time  status  by 
their  college/university.  Documentation 
must  be  received  from  part-time 
applicants  that  their  school  and  course 
curriculum  allows  less  than  hill-time 
status. 

D.  Criteria  for  Evaluation 

Applications  will  be  evaluated  against 
the  following  criteria: 

1 .  Needs  of  the  IHS 

Applicants  are  considered  for 
scholarship  awards  based  on  their 
desired  career  goals  and  how  these  goals 
relate  to  current  Indian  health 
manpower  needs.  Applications  for  each 
health  career  category  are  reviewed  and 
ranked  separately. 

2.  Academic  Performance 

Applicants  are  rated  according  to 
their  academic  performaiice  as 
evidenced  by  transcripts  and  faculty 
evaluations.  In  cases  where  a  particular 
applicant's  school  has  a  policy  not  to 
rank  students  academically,  faculty 
members  are  asked  to  provide  a 
personal  judgment  of  the  applicant's 
achievement.  Health  Profession 
applicants  with  a  cumulative  GPA 
below  2.0  are  not  eligible  to  apply. 

3.  Faculty/Employer  Racommendatioas 

Applicants  are  rated  according  to 
evaluations  by  faculty  members  and 
current  and/or  former  employers 
regarding  the  applicant's  potential  in 
the  chosen  health  related  profession. 

A.  Stated  Reasons  for  Asking  for  the 
Scholarship  and  Stated  Career  Goals 

Applicants  must  provide  a  brief 
written  explanation  of  reasons  for 
asking  for  the  scholarship  and  of  career 
goals.  The  applicant's  narrative  will  be 
judged  on  how  well  it  is  written  and 
content. 
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5.  Applicants  Who  Are  Closest  to 
Graduation  or  Completion  Are  Awarded 
First 

For  example,  senior  and  junior 
applicants  under  the  Health  Professions 
Pregraduate  Scholarship  receive  funding 
before  freshmen  and  sophomores. 

E.  Priority  Categories 

Regulations  at  42  CFR  36.304  provide 
that  the  IHS  shall,  from  time  to  time, 
publish  a  Ust  of  health  professions 
eligible  for  consideration  for  the  award 
of  Health  Professions  Preparatory  and 
Pregraduate  Scholarships  and  Health 
Professions  Scholarships.  Section 
104(b)(1)  of  the  IHCIA.  as  amended  by 
the  Indian  Health  Care  Amendment  of 
1988,  Public  Law  100-713,  authorizes 
the  IHS  to  determine  specific  health 
professions  for  which  Indian  Health 
Scholarships  will  be  awarded. 

The  lists  of  priority  health  professions 
that  follow,  by  scholarship  program,  are 
based  upon  the  needs  of  the  IHS  as  well 
as  upon  the  needs  of  the  American 
Indians  and  Alaska  Natives  for 
additional  service  by  speciRc  health 
profession. 

J.  Health  Professions  Preparatory 
Scholarship  Grant  Program  for  Indians 

(Below  is  the  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level:  Sophomore,  Freshmen). 

A.  Pre-Engineering. 

B.  Pre-Medical  Technology. 
C  Pre-Nursing. 

D.  Pre-Pharmacy. 

E.  Pre-Physical  Therapy. 

F.  Pre-Sanitation. 

2.  Health  Professions  Pregraduate 
Scholarship  Grant  Program 

(Below  is  the  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level:  Senior,  Junior, 
Sophomore.  Freshman). 

A.  Pre-Dentistry. 

B.  Pre-Medicine. 

3.  Indian  Health  Professions 
Scholarship  GroQt  Program 

(Below  is  a  list  of  disciplines  to  be 
supported  and  priority  is  based  on 
academic  level,  unless  specified: 
Graduate,  Senior,  Junior,  Sophomore, 
Freshman). 

A.  Chemical  Dependency  Counseling. 

B.  Clinical  Psycnology:  PH.D  only. 

C  Counseling  Psychology:  PH.D.  only. 

D.  Computer  Science:  B.S. 

E.  Dental  Hygiene:  Associate  and  B.S. 

F.  Dentistry. 

G.  Dietician:  B.S. 

H.  Engineering:  B.S.  Civil, 

Environmental  and  Mechanical. 
I.  Health  Education:  Masters  level  only. 


J.  Health  Records:  A.R.T.  and  R.R.T. 

K.  Medical  Technology:  B.S. 

L.  Medical  Social  Work:  Masters  level 
only. 

M.  Medicine:  Allopathic  and 
Osteopathic. 

N.  Nurse  Practitioner:  R.N.A.,  C.N.M. 
and  F.N.P. 

O.  Nursing:  A.D.N.,  B.S.N,  and  M.S.N. 
(Priority  consideration  will  be  given 
to  Registered  Nurses  employed  by  the 
Indian  Health  Service;  in  a  program 
assisted  under  a  contract  entered  into 
under  the  Indian  Self-Determination 
Act;  or  in  a  program  assisted  under 
title  V  of  the  Indian  Health  Care 
Improvement  Act.) 

P.  Optometry. 

Q.  Para-Optometric. 

R.  Pharmacy:  B.S. 

S.  Physician  Assistant:  B.S. 

T.  Physical  Therapy. 

U.  Podiatry:  D.PJwi. 

V.  Public  Health:  M.P.H.  only 
(Applicants  must  be  enrolled  or 
accepted  in  a  school  of  public  health 
and  must  have  2  years  of  heahh 
delivery  experience.) 

W.  Public  Health  Nutrition:  Masters 
level  only. 

X.  Radiologic  Technology. 

Y.  Sanitarietn:  B.S.  Environmental 
Health,  Environmental  Science  and 
Occupational  Safety  and  Health. 

Z.  Sonography. 

Interested  individuals  are  reminded 
that  the  list  of  eligible  health  and  allied 
health  professions  is  initially  effective 
for  the  applicants  for  the  1993-1994 
academic  year.  These  priorities  will 
remain  in  effect  until  superseded. 
Applicants  for  health  and  allied  health 
professions  not  on  the  above  priority  list 
are  eligible  to  apply  but  will  only  be 
considered  pending  the  availability  of 
funds  and  dependent  upon  the 
availability  of  qualified  applicants  in 
the  priority  areas. 

Dated:  January  29, 1993. 
Everett  R.  Rhoades. 
Assistant  Surgeon  General,  Director. 
(FR  Doc.  93-9235  Filed  4-20-93;  8:45  ami 

BiUJNG  CODE  41M-1t-M 


DEPAFTTMEffT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-010-4333-05-241  A] 

Roads  Closed  In  Inyo  County 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 
ACTION:  Temporary  road  closure. 

SUMMARY:  Pursuant  to  the  resource 
protection  responsibility  and  authority 


of  the  Bishop  Resource  Area  Manager, 
the  Bureau  of  Land  Management 
Bakersfield  is  closing  the  ridge  road 
from  Cerro  Gordo  to  New  York  Butte, 
and  the  Swansea  road  in  Inyo  County. 
DATES:  Effective  April  11.  1993. 
SUPPLEMENTARY  INFORMATION:  Because  of 
wet  conditions  in  the  area,  and  the 
concern  for  resource  damage  and  public 
safety,  the  ridge  road  between  Cerro 
Gordo  and  New  York  Butte,  and  the 
Swansea  Road  from  the  community  of 
Swansea  to  its  intersection  with  the 
ridge  road,  will  be  temporarily  closed 
until  resources  conditions  permit 
effective  Sunday,  April  11, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Genivieve  Hannon.  Area  Manager, 
Bishop  Resource  Area,  Bureau  of  Land 
Management,  787  N.  Main  Street,  Suite 
P,  Bishop,  CA  93514,  telephone  (619) 
872^881. 

Dated:  April  9, 1993. 
Genivieve  D.  Hannon. 
Area  Manager. 
(PR  Doc.  93-9228  Filed  4-20-93;  8:45  ami 

BILUNO  COOE  431»-40-M 

[MT-930-421(M)6;  MTM  82056] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  Montana 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  has  filed  an 
application  to  withdraw  160  acres  of 
National  Forest  System  land  for 
protection  of  quartz  crystals  in  the 
Snowbird  Mine.  This  notice  closes  the 
land  for  up  to  2  years  from  location  and 
entry  under  the  United  States  mining 
laws.  The  land  will  remain  open  to  all 
other  uses  which  may  be  made  of 
National  Forest  System  land. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  July 
20, 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Montana 
State  Director.  BLM,  P.O.  Box  36800. 
Billings,  Montana  59107. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Ward,  BLM,  Montana  State 
Office,  406-255-2949. 
SUPPLEMENTARY  INFORMATION:  On  March 
29,  1993.  the  U.S.  Department  of 
Agriculture  filed  an  application  to 
withdraw  the  following  described 
National  Forest  System  land  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

Principal  Meridian,  Montana 
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Lolo  National  Forest 

T.  12  N..  R.  25  W.  (Unsurveyed). 
sec.  19,  SW'/i. 

The  area  described  contains  160  acres  in 
Mineral  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  em 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Montana  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  those  within  the  statutory 
authorities  pertinent  to  National  Forest 
System  lands  and  subject  to 
discretionary  approval. 

Dated:  April  8. 1993. 
lames  Binando, 

Acting  Deputy  State  Director.  Division  of 
Lands  and  Renewable  Resources. 
|FR  Doc.  93-9267  Filed  4-20-93;  fl:45  am) 

BIUJNO  CODE  4310-ON-H 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-d42] 
Prehearing  Conferenca 
Notice         I 

In  the  matter  of  Certain  Circuit  Board 
Testers. 

Notice  is  hereby  given  that  the 
prehearing  conference  in  this  matter 
will  commence  at  9  a.m.  on  May  3, 
1993,  in  Courtroom  C  (room  217),  U.S. 
International  Trade  Commission 
Building,  500  E  St.  SW..  Washington. 


DC,  and  the  hearing  will  commence 
immediately  thereafter. 

The  Secretary  shall  publish  this 
notice  in  the  Federal  Register. 

Issued:  April  14, 1993. 
Janet  D.  Saxon, 
Administrative  Law  Judge. 
[PR  Doc.  93-9283  Filed  4-20-93;  8:45  am) 

BtUJNG  CODE  7020-02-P 


INTERSTATE  COMMERCE 
COMMISSION 

[Ex  Psrts  No.  431  (Sub-No.  2)] 

Review  of  the  General  Purpose 
Costing  System 

The  procedural  schedule  established 
in  this  proceeding,'  as  revised,  called 
for  release  of  a  preliminary  decision  by 
February  1, 1993.  However,  our  efforts 
to  develop  proposed  improvements  in 
the  regression  methodology  for  the 
Uniform  Railroad  Costing  System 
(URCS)  have  taken  longer  than 
anticipated.  Likewise,  we  have  not 
completed  a  comprehensive  evaluation 
of  the  parties'  comments  pertaining  to 
the  regression  issues.  Because  we  do  not 
believe  it  appropriate  to  rush  the 
completion  of  what  has  always  been, 
and  continues  to  be.  a  technically 
difficult  process,  we  have  decided  to 
postpone  our  resolution  of  most 
regression  issues  until  our  analyses  are 
complete.  However,  we  need  not  defer 
the  resolution  of  other,  less  technically 
difficult,  issues. 

Therefore,  in  the  near  future  we  will 
issue  a  decision  of  limited  scope  which 
sets  forth  preliminary  revisions/ 
resolutions  of  various  issues  relating  to 
URCS  Phase  II  and  Phase  III  costing 
methodologies.  That  decision  will  also 
include  proposed  account  groups  for 
use  in  the  regression  data  set  and  other 
regression-related  issues  we  have  been 
able  to  evaluate  at  this  time.  It  is  hoped 
that  our  preliminary  resolution  of  those 
regression-related  items  will  permit  a 
more  efficient  and  circumspect 
resolution  of  issues  concerning  the  more 
detailed  URCS  Phase  I  regression 
methodology  and  equation 
specifications  in  a  later  decision. 

Accordingly,  we  are  postponing  until 
further  notice,  issuance  of  a  preliminary 
decision  addressing  the  remaining 
issues  specifically  pertaining  to  changes 
in  the  URCS  regression  methodology 
and  the  selection  of  regression 
equations.  The  public  will  be  given  60 


'  The  prcx:ediiral  schedule  was  established  in  Ex 
Parte  No  431  (Sub-No.  2).  Review  of  the  General 
Purpose  Costing  System,  by  decision  served 
September  25.  1990  and  later  revised  by  a  decision 
in  this  proceeding  served  December  20. 1991. 


days  notice  of  our  intent  to  release  a 
proposed  rule  regarding  those  detailed 
regression  issues. 

As  this  notice  affects  only  the 
procedural  schedule  in  this  proceeding, 
it  will  not  have  a  substantial  adverse 
impact  upon  a  significant  number  of 
small  entities. 

For  further  information  contact 
Thomas  A.  Schmitz  (202)  927-5720  or 
H.  Jeff  Warren  (202)  927-6242. 

[Assistance  for  the  hearing  impaired 
is  available  through  TDD  services  (202) 
927-5721.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  April  9. 1993. 

By  the  Conunission,  Chairman  McDonald. 
Vice  Chairman  Simmons,  Commissioners 
Phillips,  Philbin.  and  W'alden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  93-9284  Piled  4-20-93;  8:45  am) 
BILUNC  CODE  703S-01-# 

[Finance  Docket  No.  32279] 

Norfolk  and  Western  Railway 
Company;  Petition  for  Declaratory 
Order;  Lease  of  Line  In  Cook  and  Will 
Counties,  IL  to  Commuter  Rail  Division 
of  the  Regional  Transportation 
Authority  of  Northeast  Illinois 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  institution  of 

proceeding  and  request  for  comments. 

SUMMARY:  Norfolk  and  Western  Railway 
Company  (NW)  seeks  a  declaratory 
order  as  to  whether  the  lease  of  its  line 
of  railroad  in  Cook  and  Will  Counties, 
IL,  to  the  Commuter  Rail  Division  of  the 
Regional  Transportation  Authority  of 
Northeast  Illinois  (METRA)  for  the 
purpose  of  METRA 's  providing 
intrastate  commuter  rail  passenger 
service  (but  excluding  common  carrier 
freight  service)  is  subject  to  the 
commission's  jurisdiction.  The  petition 
presents  a  controversy  sufficient  to 
warrant  instituting  a  proceeding  under  5 
U.S.C.  554(e),  and  by  this  decision  the 
Commission  is  instituting  a  proceeding. 
DATES:  Written  comments  must  be  filed 
by  May  3.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder.  (202)  927-5610  ITDD 
for  hearing  impaired:  (202)  927-5721). 
ADDRESSES:  An  original  and  10  copies  of 
all  comments  must  be  sent  to:  Office  of 
the  Secretary,  Case  Control  Branch, 
Attn:  Finance  Docket  No.  32279, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
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In  additi<u,  send  one  cx)py  to  NW's 
representative:  Robert  J.  Cooney.  Three 
Commercial  Place,  Norfolk.  VA  23S10- 
2191. 

SUPPLEMENTARY  MfORUATION:  NW.  a 
wholly  owned  subsidiary  of  Norfolk 
Southern  Railway  Company,  is  a  class  I 
railroad  that  provides  rail  freight  service 
in  thirteen  States  and  Canada.  METRA 
is  a  municipal  corporation  that  provides 
intrastate  commute  rail  passenger 
service  in  Chicago,  IL,  and  the 
surrounding  suburbs.  The  line  to  be 
leased  is  located  between  milepost  8.0 
at  74th  Street  In  Chicago,  IL,  and 
milepost  40.9  in  Manhattan,  IL  (the  Joint 
Line). 

NW  states  that,  since  1979,  it  has  been 
providing  commuter  rail  service  on  the 
joint  Line  for  METRA  under  a 
southwest  of  Chicago,  where  the  Joint 
Line  runs,  have  grown  and  commuter 
service  has  expanded.  METRA  now 
wishes  to  further  expand  its  commuter 
operations,  obtain  control  over  the  daily 
operations  of  commuter  trains,  and 
increase  the  track  speed  for  passenger 
operations  from  50  to  70  miles  per  hour. 
To  accomplish  these  goals,  NW  and 
METRA  are  in  the  process  of  entering 
into  an  agreement  for  METRA  to  lease 
the  32.9-raile  Joint  Line  between 
Chicago  and  Manhattan,  IL. 

According  to  NW,  the  agreement 
between  the  parties  provides  that 
METRA  will  lease  and  provide 
intrastate  commuter  rail  passenger 
service  over  the  Joint  Line  and  will 
maintain  the  track  and  signals  for  the 
hne.  NW  will  retain  an  easement  and 
the  right  and  obligation  to  provide  all 
rail  height  service  over  the  Joint  Line  as 
well  as  the  right  to  grant  trackage  rights 
to  other  freight  railroads.  NW  will  also 
retain  the  right  and  obligation  to 
dispatch  both  freight  and  passenger 
trains  over  the  Joint  Line. 

The  parties  contemplate  that  the 
transaction  will  be  consummated  on 
June  1. 1993.  As  such,  petitioner  NW 
requests  expedited  action  by  the 
Commission  on  this  petition.  Because 
the  transaction  does  not  involve  the 
transfer  of  any  freight  operations  or  the 
transfer  of  interstate  passenger 
operations.  NW  does  not  believe  that  the 
transaction  is  subject  to  the 
Commission's  jiirisdiction.  As 
indicated,  comments  are  invited  on  the 
issue  of  whether  the  lease  of  NW's 
Chicago-to-Manhattan.  IL  railitad  line 
to  METRA  is  subject  to  the 
Commission's  jurisdiction. 

Decided:  April  15, 1993. 


By  the  Commission,  David  M.  Konschnik. 
Director,  OfTice  of  Proceedings. 
Sidney  L.  StricUand.  Jr^ 
Secretary. 
|FR  Doc.  93-9286  Filed  4-20-93;  8:45  am) 

WUMQ  COOC  703C-OV-lt 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Under  the 
Clean  Air  Act;  United  States  v.  Phoenix 
Union  High  School  District  et  al. 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7. 
notice  is  hereby  given  that  on  April  8, 
1993,  a  proposed  Consent  Decree  in 
United  States  v.  Phoenix  Union  Hig^ 
School  District,  et.  al..  Civil  Action  No. 
93-0666-PHX-EHC,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Arizona.  That  action  was 
brought  pursuant  to  the  Clean  Air  Act 
against  the  District,  Sigma  Contracting, 
Inc.  and  Interior  Demolition  Remodelers 
of  Arizona,  Inc.  for  their  violations  of 
the  Clean  Air  Act  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos,  40  CFR  part  61, 
subpart  M.  Pursuant  to  the  Consent 
Decree,  the  defendants  must  institute 
specific  inspection,  training  and 
management  requirements  if  they 
undertake  any  projects  that  may  involve 
asbestos.  In  addition,  the  defendants 
may  pay  a  civil  penalty  of  $27,999. 

As  provided  in  28  CFR  50.7.  the 
Department  of  Justice  will  receive 
comments  bom  persons  who  are  not 
named  as  parties  to  this  action  relating 
to  the  proposed  Consent  Decree  for  a 
period  of  thirty  days  from  the  date  of 
this  publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice.  Washington.  DC  20530.  All 
comments  should  refer  to  United  States 
V.  Phoenix  Union  High  School  District, 
et  al.,  DJ  #90-5-2-1-1523. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  230  North  First 
Avenue,  room  4000.  Phoenix.  Arizona 
85025;  the  Region  IX  office  of  the  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
Cahfomia  94105,  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.. 
Washington.  DC  20005.  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  1120 
G  Street.  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $8.75 
for  a  copy  of  the  consent  decree  (25 


cents  per  page  reproduction  costs) 
payable  to  "Consent  Decree  Library." 
John  C  Cniden, 

Chief,  Envimnmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[PR  Doc  93-9230  Piled  4-20-93;  8:45  am| 

HUMS  CODE  44tO-«1-ll 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984— 
Petroleum  Envirorunental  Research 
Forum 

Notice  is  hereby  given  that,  on 
February  23, 1993.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301,  et 
seq.  ("the  Act"),  the  participants  in  the 
Petroleum  Environmental  Research 
Forum  ("PERF")  Project  No.  93-01, 
titled  "Determination  of  Reactivity 
Adjustment  Factor  (RAF)  for  Motor 
Vehicles  Using  California  Phase  2 
Gasoline,"  have  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  participating  in  PERF 
Project  No.  93-01  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
participating  in  PERF  Project  No.  93-01. 
together  with  the  nature  and  objectives 
of  the  research  program,  are  Chevron 
Research  &  Technology  Co.,  Richmond, 
CA;  and  Texaco  Refining  and  Marketing, 
c/o  Texaco  Inc.,  Universal  City,  CA. 

Research  and  development  work 
required  in  furtherance  of  PERF  Project 
No.  93-01  is  to  be  carried  out  by 
Chevron  Research  &  Technology  Co. 
The  nature  and  objective  of  the  research 
program  to  be  carried  out  in  accordance 
with  this  project  are  to  determine  the 
reactivity  adjustment  factors  to  be 
applied  to  various  formulations  of 
California  Phase  2  Gasoline  when  being 
used  in  motor  vehicles,  and  compare 
those  data  to  the  reactivity  factor  that  is 
being  used  by  the  California  Air 
Resources  Board  in  order  to  obtain  data 
that  will  be  used  in  certifying  gasolines 
for  sale  in  CaUfomia. 

Participation  in  this  project  will 
remain  open  to  interested  persons  and 
organizations  until  issuance  of  the  final 
project  report,  which  is  presently 
expected  to  occur  approximately  mid- 
1993.  The  participants  intend  to  file 
additional  written  notifications 
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disclosing  all  changes  in  membership  of 
parties  involved  in  this  project. 

Information  regarding  participation  in 
the  project  may  be  obtained  from  Mr.  S. 
K.  Hoekman.  Chevron  Research  and 
Technology  Company.  100  Chevron 
Way.  P.O.  Box  1627.  Richmond.  CA 
94802-0627. 
Joseph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
IFR  Doc.  93-9229  Filed  4-20-93;  8:45  am] 
BILUNC  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Emergency  Unemployment 
Compensation  and  Trade  Adjustment 
Assistance  Programs;  General 
Administration  Letter  on  1992 
Amendment  to  the  Extended  Benefits 
Law 

On  July  3. 1992,  the  President  signed 
into  law  the  Unemployment 
Compensation  Amendments  of  1992 
(Pub.  L.  102-318).  Section  202(b)(1)  of 
the  1992  Act  added  a  new  paragraph  (7) 
to  section  202(a)  of  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  New  paragraph  (7) 
suspended  the  qualifying  requirements 
of  paragraphs  (3)  and  (4)  of  section 
202(a),  and  is  appUcable  to  claims  under 
the  Emergency  Unemployment 
Compensation  (EUC)  Act  of  1991  and 
claims  for  Trade  Readjustment 
Allowances  (TRA)  under  the  Trade  Act 
of  1974  for  weeks  of  unemployment 
beginning  after  March  6.  1993. 

In  its  role  as  principal  in  the  EUC  and 
TRA  programs,  the  Department  of  Labor 
issued  controlling  guidance  for  the 
States  and  cooperating  State  agencies  in 
the  operating  instructions  set  forth  in 
GAL  7-93.  dated  March  5,  1993.  The 
States  administer  the  EUC  and  TRA 
programs  pursuant  to  agreements 
between  tlie  States  and  the  Secretary  of 
Labor. 

Since  the  States  and  cooperating  State 
agencies  may  not  vary  from  the 
operating  instructions  provided  in  GAL 
7-93 (or  any  subsequent  or 
supplemental  operating  instructions), 
without  the  prior  approval  of  the 
Department  of  Labor,  GAL  7-93  is 
published  below  assuring  public 
notification  of  the  required  procedures. 

Signed  at  Washington.  DC,  on  April  13, 
1993. 

Carolyn  M.  Golding, 
Acting  Assistant  Secretary. 
March  5, 1993. 

Directive:  General  Administration  Letter 
No.  7-93 


To:  All  State  Employment  Security 
Agencies 

From:  Barbara  Ann  Farmer, 
Administrator  for  Regional 
Management 

Subject:  Implementation  and 
clarification  of  Certain  Requirements 
in  the  Unemployment  Compensation 
Amendments  of  1992  (Pub.  L.  102- 
318)  Affecting  the  Emergency 
Unemployment  Compensation  (EUC), 
and  Trade  Readjustment  Allowances 
(TRA)  Programs  effective  March  6. 
1993. 

1.  Purpose.  To  provide  operating 
instructions  for  EUC  and  TRA  and 
clarify  requirements  of  amendments  to 
the  Federal-State  Extended 
Unemployment  Compensation  Act 
(FSEUCA)  of  1970.  as  amended,  as  they 
apply  to  the  EUC  and  TRA  eligibility. 

2.  References.  Titles  I  and  II  of  the 
Emergency  Unemployment 
Compensation  Act  (EUC  Act)  of  1991 
(Public  Law  102-164),  as  amended  by 
Public  Law  102-182.  Public  Law  102- 
244  and  Public  Law  102-318;  the 
FSEUCA  of  1970.  as  amended  by  Public 
Law  102-318;  section  231(a)(4)  of  the 
Trade  Act  of  1974;  GAL  10-92;  GAL  12- 
92  (57  FR  54106);  UIPL  ^92  and 
Changes  1-5;  UIPL  45-92  (57  FR  47871. 
47873);  20  CFR  part  615;  ET  Handbook 
392;  ET  Handbook  399. 

3.  Background.  Public  Law  102-318 
amended  several  sections  of  the  EUC 
Act  of  1991  and  the  FSEUCA.  However, 
this  letter  will  focus  on  the  provisions 
that  are  effective  with  respect  to  weeks 
beginning  after  March  6, 1993.  The 
suspension  of  the  eligibility  and 
requalification  requirements  of  section 
202(a)  (3)  and  (4)  of  FSEUCA  that  apply 
to  claims  for  EUC  effective  with  respect 
to  weeks  beginning  after  March  6, 1993, 
requires  the  determination  and  payment 
of  EUC  differently  during  the  remaining 
period  of  the  program.  The  suspension 
of  the  eligibility  and  requahfication 
requirements  of  section  202(a)(3)  of 
FSEUCA  also  applies  to  claims  for  TRA 
in  the  same  manner  as  the  suspension 
affecting  EUC  claims.  The  effect  of  the 
suspension  of  these  requirements  on  the 
eligibility  of  previously  disqualified 
EUC  and  TRA  claimants  makes  it 
necessary  for  the  State  agency  to 
provide  affected  claimants  with  an 
additional  claimant  notification  of 
potential  eligibility. 

4.  Controlling  Guidance.  The 
provisions  of  Pubhc  Law  102-318,  as 
interpreted  in  these  EUC  and  TRA 
operating  instructions  are  issued  to  the 
States  and  cooperating  State  agencies  as 
guidance  provided  by  the  Department  of 
Labor  in  its  role  as  the  principal  in  the 
EUC  and  TRA  programs  and 


supplements  GAL  12-92  (57  FR  54106). 
As  agents  of  the  United  States,  the 
States  and  cooperating  State  agencies 
may  not  vary  from  the  operating 
instructions  in  this  document  (or 
subsequent  or  supplemental  opeiating 
instructions)  without  the  prior  approval 
of  the  Department  of  Labor. 

5.  Suspension  of  the  Suitable  Work 
and  Systematic  Work  Search  Provisions 
of  section  202(a)(3)  of  FSEUCA.  Section 
202(a)(7)  of  FSEUCA  suspends  the 
requirements  of  section  202(a)(3)  of  the 
FSEUCA,  as  amended,  and  prohibits  the 
application  of  State  law  provisions  in 
conformity  with  such  provision  to 
weeks  beginning  after  March  6, 1993 
and  before  January  1.  1995.  Section 
231(a)(4)  of  the  Trade  Act  of  1974 
applies  the  provisions  of  section 
202(a)(3)  of  the  FSEUCA  to  TRA 
claimants  for  each  week  of 
unemployment  that  the  claimant  is  not 
enrolled  in  a  training  program  approved 
under  section  236(a)  of  the  Trade  Act  of 
1974.  Therefore,  for  weeks  of 
unemployment  during  the  period  of  the 
suspension  of  such  requirements.  State 
law  provisions  applicable  to  claims  for 
regular  benefits  will  apply  to  claims  for 
EUC  and  TRA. 

The  suspension  of  this  requirement  is 
effective  for  weeks  of  unemployment 
beginning  after  March  6, 1993  for  claims 
filed  under  the  EUC  Act  of  1991,  as 
amended,  the  Trade  Art  of  1974  and  the 
requirements  of  the  FSEUCA,  as 
amended,  without  r«^gnrd  to  whether  or 
not  tiie  Stale  law  in  conformity  with  the 
provision  has  been  amended  to 
implement  the  requirements  of  section 
202(a)(7)  of  iSLUCA.  To  implement  the 
suspeiLsion  cf  the  requirements  of 
secdon  202(a)(3),  FSEUCA,  State 
agencies  must  identify  each  affected 
EUC  and  TRA  claimant  with  an  existing 
di.squalification,  under  provisions  of 
State  law  in  conformity  with  the 
provisions  of  section  202(a)(3), 
FSEUCA.  and  section  231(a)(4)  of  the 
Trade  Act  of  1974,  and  EUC  claimants 
in  continued  claims  status,  and  notify 
each  such  claimant  of  the  change  in 
eligibility  requirements  for  weeks  of 
unemployment  beginning  after  March  6, 
1993. 

During  the  period  of  the  suspension  of 
the  requirements  of  sections  202(a)(3) 
FSEUCA,  the  requirements  of  paragraph 
(2)  of  section  202(a),  FSEUCA,  which 
reads  as  follows  will  apply: 

Except  where  inconsistent  with  the 
provisions  of  this  title,  the  terms  and 
conditions  of  the  State  law  which  apply  to 
claims  for  regular  compensation  and  to  the 
payment  thereof  shall  apply  to  claims  for 
extended  compensation  and  to  the  payment 
thereof 
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Therefore,  under  the  requirements  of 
section  202(a)(2),  FSEUCA.  States  are 
required  to  apply  the  provisions  of  State 
law  applicable  to  claims  for  regular 
compensation  to  claims  for  EUC  and 
TRA  in  lieu  of  the  State  law 
requirements  in  conformity  with  section 
202(a)(3).  FSEUCA.  Hence,  the 
continuing  eligibility  requirements 
pertaining  to  work  search,  suitable 
work,  ability  to  work,  availability  for 
work  and  ES  registration  that  apply  to 
claims  for  regular  compensation,  apply 
to  claims  for  EUC  and  TRA  for  weeks  of 
unemployment  beginning  after  March  6. 
1993  and  before  January  1. 1995. 

A.  Existing  EUC  Disqualifications. 
The  suspension  of  tlie  requirements  of 
section  202(a)(3),  FSEUCA,  means  that 
all  outstanding  EUC  and  TRA 
disqualifications  under  State  laws  in 
conformity  with  such  provisions  do  not 
apply  to  weeks  of  unemployment 
beginning  after  March  6, 1993. 
Therefore,  all  claimants  disqualified 
under  such  State  law  provisions  may 
have  EUC  or  TRA  eligibility  for  weeks 
of  unemployment  beginning  after  March 
6,  1993  if  they  meet  the  requirements  of 
State  law  provisions  applicable  to 
regular  compensation  and  other 
requirements  of  the  EUC  Act  or  the 
Trade  Act  of  1974,  as  applicable. 

(1)  Existing  Work  Search 
Disqualification.  In  the  cases  of 
individuals  with  disqualifications  for 
failure  to  satisfy  the  systematic  and 
sustained  work  research  requirement, 
these  denials  do  not  apply  to  weeks 
beginning  after  March  6, 1993. 

The  removal  of  the  EUC  or  TRA 
denial  and  determination  that  the 
claimant  is  eligible  under  the  State  law 
applicable  to  claims  for  regular 
compensation  does  not  constitute  a 
countable  nonmonetary  determination. 

B.  Existing  Disqualifications  for 
Failure  to  Accept  a  Befenal  to  or  an 
Offer  of  Suitable  Work.  In  the  cases  of 
individuals  with  disqualifications  for 
failure  to  accept  a  referral  to  or  an  offer 
of  suitable  work,  these  denials  do  not 
apply  to  weeks  beginning  after  March  6, 
1993. 

These  cases  will  have  to  be  reviewed 
to  determine  if  the  application  of 
provisions  of  State  law  applicable  to 
claims  for  regular  compensation  results 
in  an  eligible  or  ineligible 
determination.  If  the  review  results  in  a 
determination  that  no  issue  exist  under 
State  law,  such  decision  does  not 
constitute  a  countable  nonmonetary 
determination.  If  the  review  of  the  case 
results  in  a  disqualifying  determination 
imder  State  law,  it  is  a  countable 
nonmonetary  determination. 

C.  ES  Registration  and  Work  Search 
Bequiren^ents.  The  suspension  of  the 


requirements  of  section  203(a)(3). 
FSEUCA,  eliminates  the  Job  Prospects 
Classification  and  ES  registration 
requirements  for  EUC  and  TRA 
claimants.  Therefore,  for  weeks  of 
unemployment  beginning  after  March  6. 
1993  the  work  search,  ES  registration 
ana  suitable  work  requirements  for  TRA 
and  EUC  claimants  will  be  in 
accordance  with  the  State  law 
provisions  applicable  to  claimants  for 
regular  benefits. 

6.  Suspension  of  the  Subsequent  Work 
Bequalification  Bequirement  of  section 
202(a)(4).  FSEUCA.  Section  202(a)(7)  of 
FSEUCA  suspends  the  requirements  of 
section  202(a)(4)  of  the  FSEUCA,  as 
amended,  and  prohibits  the  application 
of  State  laws  in  conformity  with  such 
provisions  to  weeks  of  unemployment 
beginning  between  March  6, 1993  and 
January  1, 1995.  Therefore,  for  weeks  of 
unemployment  during  the  period  of  the 
suspension  of  such  requirements,  the 
requalification  requirements  of  State 
law  applicable  to  claims  for  regular 
benefits  will  apply  to  claims  for  EUC. 
The  suspension  of  section  202(a)(4)  of 
FSEUCA  has  no  affect  on  TRA  claimants 
as  it  does  not  apply  to  such  claims. 

To  implement  the  suspension  of  the 
requirements  of  this  provision.  States 
must  identify  affected  claimants  with 
existing  disqualifications  and  notify  the 
claimants  of  the  change  in  eligibility 
requirements  for  weeks  of 
unemployment  beginning  after  March  6, 
1993. 

If  a  claimant  who  was  previously 
disqualified  under  provisions  of  State 
law  in  conformity  with  section 
202(a)(4),  FSEUCA,  initiates  a  claim  for 
EUC  for  a  week  beginning  after  March 
6. 1993.  the  State  must  review  the  facts 
of  the  disqualifying  issue  under  the 
State  law  applicable  to  claims  for 
regular  benefits.  If  no  claim  is  filed  after 
March  6. 1993.  no  review  is  necessary 
or  appropriate.  If  the  review  results  in 
a  determination  that  no  issue  exists 
under  State  law.  such  decision  does  not 
constitute  a  countable  nonmonetary 
determination.  If  the  review  results  in  a 
disqualification  under  State  law 
provisions  applicable  to  claims  for 
regular  benefits,  such  determination  is  a 
countable  nonmonetary  determination. 

A.  EUC  Disqualifications  Based  on 
Prior  Termination  of  Regular  Benefit 
Disqualifications  Without  a  Subsequent 
Work  Bequirement.  If  a  provision  of 
State  law  applicable  to  claims  for 
regular  benefits  terminates  a 
disqualification  for  voluntarily  leaving 
employment,  being  discharged  for 
misconduct,  or  refusing  suitable 
emplojrment  without  a  requirement  for 
employment/earnings  subsequent  to  the 
date  of  the  disqualifying  act  or 


determination,  such  provision  of  State 
law  applies  to  claims  for  EUC  for  weeks 
of  unemployment  beginning  after  March 
6, 1993  and  before  January  1, 1995. 
Therefore,  if  a  claimant  has  been  denied 
EUC  due  to  a  prior  regular  benefit 
disqualification  that  was  not  required  to 
be  terminated  by  subsequent  work,  the 
eligibility  of  such  claimant  must  be 
redetermined  for  weeks  beginning  after 
March  6,  1993.  If  the  claimant  has 
satisfied  the  State  law  requirements  for 
requalification  for  regular  benefits,  the 
claimant  will  be  eligible  for  EUC.  as 
appropriate,  for  weeks  beginning  after 
March  6,  1993  if  all  other  eligibility 
requirements  are  met.  The 
determination  that  a  claimant  has 
satisfied  the  applicable  requalifying 
requirements  and  is  eligible  for  EUC 
does  not  constitute  a  nonmonetary 
determination.  If  the  review  results  in  a 
disqualification  under  State  law 
applicable  to  claims  for  regular  benefits, 
the  determination  is  a  countable 
nonmonetary  determination. 

B.  EUC  Disqualifications  for  a 
Separation  or  fob  Befusal  That  Occurred 
During  the  EUC  Claim.  In  a  case  where 

a  review  of  the  facts  of  the  issue  under 
the  applicable  State  law  results  in  no 
disqualification  or  a  lesser 
requalification  requirement,  the  State 
must  determine  if  the  requirement  has 
already  been  satisfied.  When  the  review 
results  in  the  removal  of  the 
disqualification  or  the  lesser 
requalification  requirement  has  already 
been  satisfied,  the  removal  of  the 
disqualification  does  not  constitute  a 
countable  nonmonetary  determination. 
When  the  lesser  requalification  has  not 
been  satisfied,  a  redetermination  under 
the  appropriate  State  law  will  be  issued 
and  does  constitute  a  coimtable 
nonmonetary  determination. 

In  cases  where  the  review  of  the  facts 
under  State  law  applicable  to  the  issue 
results  in  a  greater  requalification 
requirement,  a  redetermination  will  be 
issued  under  the  appropriate  State  law 
and  does  constitute  a  nonmonetary 
determination. 

C.  Existing  EUC  Disqualifications 
Satisfied  Prior  to  a  Claim  for  a  Week 
Beginning  After  March  6.  Without 
regard  to  the  date  of  the  determination 
that  the  requalification  requirements  of 
a  prior  disqualification  has  been  met.  in 
cases  where  there  is  an  existing 
disqualification  and  the  claimant  has 
met  the  requalification  requirements 
prior  to  claiming  a  week  of 
unemployment  beginning  after  March  6. 
no  readjudication  of  the  issue  imder 
State  law  appUcable  to  r^ular  claims 
will  occur.  The  claimant  will  be  eligible 
for  EUC.  as  appropriate,  if  all  applicable 
eligibility  requirements  are  met 
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7.  Suggested  Language  for  Claimant 
Notice.  Our  records  indicate  that  you 
were  denied  Emergency  Unemployment 
Compensation  (EUC)  or  Trade 
Readjustment  Allowance  (TRA)  under 
provisions  of  [State]  law,  that  are 
applicable  to  the  payment  of  extended 
benefits  as  required  by  the  Emergency 
Unemployment  Compensation  Act  of 
1991  or  the  Trade  Act  of  1974. 

Effective  for  weeks  of  unemployment 
beginning  after  March  6,  1993, 
amendments  to  Federal  law  require  that 
[State]  suspend  the  application  of  the 
State  law  provisions  that  apply  to 
claims  ibr  extended  benefits;  and 
instead,  determine  eligibility  under  the 
same  provisions  of  State  law  that  are 
applied  to  claims  under  the  regular 
State  unemployment  benefits  program. 

The  EUC  or  TRA  disqualifications 
affected  by  this  law  change  were  issued 
for: 

— Failure  to  conduct  a  sustained  and 

systematic  work  search, 
— Refusal  of  a  suitable  job  or  referral  to 

suitable  work, 
— Disqualifying  separations  from 

employment  for  voluntarily  leaving  a 

job  or  discharges. 
If  you  are  still  unemployed,  you  may  be 
eligible  to  receive  EUC  for  weeks 
beginning  after  March  6,  1993.  To  allow 
us  to  reassess  your  eUgibility  for  EUC  or 
TRA  benefits,  report  to  the  office  where 
you  filed  your  claim. 

Note:  If  your  case  involves  a  diaqualifying 
separation  from  employment  or  a  refusal  of 
suitable  work  or  a  referral  to  suitable  work 
while  receiving  EUC,  the  application  of  the 
State  law  provisions  for  regular  State 
unemployment  benefits  may  be  more  severe 
than  the  State  law  provisions  for  extended 
benefits. 

8.  Administrative  Funding.  Slate 
agencies  will  receive  additional 
administrative  funds  to  notify  and 
reassess  the  eligibility  of  individuals 
whose  prior  disqualifications  are 
affected  by  the  suspension  of  the 
requirements  of  sections  202(a)  (3)  and 
(4),  FSEUCA.  Staffyears  earned  for 
reassessing  the  eligibility  of  those 
claimants  who  reopen  EUC  or  TRA 
claims  as  a  result  of  the  notice  but  who 
receive  do  new  nonmonetary 
determination  will  be  computed  by 
using  an  MPU  value  of  no  more  than  20 
minutes.  States  have  the  option  to  use 
a  lesser  value  MPU  if  they  deem  it 
appropriate.  This  information  should  be 
included  on  line  13  of  th»  regular  UI- 
3  worksheet.  Section  B.  Staf^ears  used 
for  this  activity  should  be  included  on 
fine  1,  Section  A.  Staffyears  will  not  be 
separately  reported  for  the  identification 
and  notification  process.  If  a  reportable 
nonmonetary  determination  under  State 


21479 


law  applicable  to  regular  claims  results 
from  the  reassessment,  no  additional 
staff-year  earnings  (using  the  20  minute 
MPU)  are  to  be  reported  on  the  Ul-3. 

9.  Action  Required.  State 
Administrators  are  requested  to  make  a 
copy  of  this  letter  available  to  all 
appropriate  staff. 

10.  Inquiries.  Questions  regarding  this 
directive  should  be  directed  to  the 
appropriate  Regional  Office. 

(PR  Doc.  93-9311  Filed  4-20-93;  8:45  am) 

■aUNa  CODE  4S10-3>-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel;  Meeting* 

agency:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  meetings. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  IX:  20506. 
FOR  RiRTHER  INFORMATION  CONTACT: 
David  C.  Fisher.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington.  DC  20506;  telephone  202/ 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowment's  TDD  terminal  on  202/ 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  Ukely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Gommittee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4).  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 


1.  Date.  May  10. 1993. 
Time:  9  a.m.  to  5  p.m. 
Room:  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in  Art. 
Music.  Theatre,  Photography  and  Film, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  beginning  after 
October  1,1993. 

2.  Z>Qfe  Mayl2, 1993. 
Time:  9  a.m.  to  5  p.m. 
Boom:  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  In 
Literature,  submitted  to  the  Division  of 
Research  Programs,  for  projects  beginning 
after  October  1. 1993. 

3.  Date:  May  14, 1993. 
Time:  9  a.m.  to  5  pjn. 
Room:  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in 
Anthropology,  Archaeology,  Philosophy, 
Religion  and  History  of  Science,  submitted  to 
the  Division  of  Research  Programs,  for 
projects  beginning  after  October  1. 1993. 

4.  Dote.  May  17, 1993. 
Time:  9  a.m.  to  S  pjn. 
Aoom;  430. 

Program:  This  meeting  will  review 
Subventions  Program  applications  in  History, 
submitted  to  the  Division  of  Research 
Programs,  for  projects  l>egianing  after 
October  1,1993. 

5.  Date:  May  28. 1993. 
Time:  8:30  a.m.  to  5  p.m. 
floom;  315. 

Program:  This  meeting  will  review 
fellowship  applications  submitted  to  the 
Faculty  Graduate  Study  Program  for 
Historically  Black  College  and  Universities, 
submitted  to  the  Division  of  Fellowships  and 
Seminars,  for  projects  beginning  after 
September,  1994. 
David  C  Fisher, 

Advisory  Committee  Management  Officer. 
IFR  Doc  93-9239  Filed  4-20-93;  8:45  am) 

BtUJNO  COOC  TS3S-01-M 


Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Conunittee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Overview 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  11, 1993  from 
9:15  a.m.-4  p.m.  in  room  M-07  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue.  NW..  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  pubic  from  9:15  a.m.-l:30  p.m. 
and  2  p.m.-4  p.m.  for  program  overview 
and  guidelines  review. 

The  remaining  portion  of  this  meeting 
fit)m  1:30  p.m.-2  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
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Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9){B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretipn  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  April  15, 1993. 
Yvoane  M.  Sabine, 
Director,  Panel  Operations.  National 
Endowment  for  the  Arts. 
jFR  Doc  93-9269  Filed  4-20-93;  8:45  ami 
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Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Professional  Training  B 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  May  11, 1993  from 
4  p.m.-5  p.m.  in  room  M-07  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  from  4  p.m.-4:15  p.m.  for 
introductory  remarks. 

The  remaining  portion  of  this  meeting 
from  4:15  p.m.-5  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24. 1992.  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4).  (6)  and  (9)(B)  of 


section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue.  NW., 
Washington.  IX:  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  April  15, 1993. 
Yvoane  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc.  93-9270  Filed  4-20-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR 
26.21(b)  regarding  fitness-for-duty  (FFD) 
refresher  training  to  the  Omaha  Public 
Power  District  (OPPD/the  licensee),  for 
the  Fort  Calhoun  Station.  Unit  No.  1. 
located  in  Washington  County. 
Nebraska. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  26.21(b)  regarding  FFD  refresher 
training  on  a  nominal  12-month 
frequency.  By  letter  dated  February  12. 
1993,  the  licensee  requested  a  one-time 
exemption  from  10  CFR  26.21(b)  to 
allow  the  licensee  to  consolidate  its 
response  to  several  training 
requirements  by  extending  the  time 
requirement  for  providing  FFD  refresher 
training  to  approximately  18  months. 


The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
because  the  licensee  usually  performs 
FFD  refresher  training  as  part  of  general 
employee  reoualification  training 
(CERT).  The  licensee  plans  to  train  all 
personnel  with  unescorted  access  to 
Fort  Calhoiui  Station  (FCS)  on  the  new 
requirements  of  10  CFR  part  20  by  July 
2, 1993.  These  personnel  will  include 
some  FCS  badged  employees  who 
would  normally  be  trained  from  July 
through  November  1993.  The  training 
schedule  for  these  employees  will  thus 
be  accelerated  by  6  months.  The 
licensee  intends  to  restore  the  original 
CERT  schedule  in  1994,  so  that  certain 
individuals  would  not  receive  CERT/ 
FFD  training  for  approximately  18 
months,  which  is  longer  than  allowed  in 
10  CFR  26.21(b). 

Environmental  Impacts  of  the  Proposed 
Action 

Our  evaluation  of  the  proposed 
exemption  from  10  CFR  26.21(b) 
indicates  that  the  granting  of  the 
exemption  will  not  impair  the  level  of 
knowledge  of  personnel  involved  in  the 
FFD  program.  Therefore,  the 
Commission  concludes  that  there  are  no 
measurable  radiological  or  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternates  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  exemption,  any 
alternatives  will  either  have  no 
environmental  impact  or  have  a  greater 
environmental  impact.  The  principal 
alternative  would  be  to  deny  the 
requested  exemption.  This  would  not 
reduce  the  environmental  impacts 
attributed  to  this  facility  and  would 
result  in  forcing  the  licensee  to  separate 
the  FFD  refresher  training  from  the 
GERT  training. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Fort  Calhoun 
Station,  Unit  No.  1,  dated  August  1972. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
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assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  February  12, 1993,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW..  Washington.  DC 
20555  and  at  the  Local  Public  Document 
Room  located  at  the  W.  Dale  Clark 
Library.  215  South  15th  Street,  Omaha, 
Nebraska  68102. 

Dated  at  Rockville.  Maryland,  ihis  9th  day 
of  April  t993. 

Fw  the  Nuclear  Regulatory  Commission. 

Georga  T.  Hubbard, 

Acting  Director.  Project  Directorate  IV-J, 
Division  of  Beactor  Projects— IWIV/V.  Office 
of  Nuclear  Reactor  Regulation. 
IFR  Doc.  93-9298  Filed  4-20-93;  8:45  am) 

BJLUNG  CODE  T590-0t-M 


[Docket  No.  40-8027] 

Sequoyah  Fuels  Corp.,  Gore,  OK, 
Facility;  Issuance  of  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  has  issued  a 
decision  concerning  a  Petition  dated 
May  11, 1992.  submitted  by  Native 
Americans  for  a  Clean  Environment 
regarding  Sequoyah  Fuels  Corporation's 
(SFC's)  Gore.  Oklahoma,  facility. 

The  Petition  was  referred  to  the  staff 
for  consideration  pursuant  to  10  CFR 
2.206.  The  Petition  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
immediately  order  Sequoyah  Fuels 
Corporation  to  stop  transporting  liquid 
raffinate  fertilizer  off  the  SFC  site. 

The  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards  has 
determined  to  deny  the  Petition.  The 
reasons  for  Lhis  Decision  are  explained 
in  a  "Director's  Decision  Under  10  CFR 
2.206"  (DD-93-07).  which  is  available 
for  public  inspection  in  the 
Commission's  Public  Document  Room 
located  at  2120  L  Street.  NW.. 
Washington.  DC  20555.  and  the  Local 
Public  Document  Room,  Stanley  Tubbs 
Memorial  Library.  101  E.  Cherokee 
Street.  Sallisaw,  Oklahoma. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206.  As  Provided  by  this  regulation, 
the  Decision  will  constitute  the  final 
action  of  the  Commission  25  days  after 
the  date  of  issuance  of  the  Decision 
unless  the  Commission  on  its  own 
motion  institutes  a  review  of  the 
Decision  within  that  time. 


Dated  at  Rockville.  Maryland,  thij  14th  day 
of  April.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  M.  Bcmero, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

[FR  Doc.  93-9299  Filed  4-20-93;  8:45  am] 
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[Docket  No*.  50-259, 50-260,  and  50-296] 

Tennessee  Valley  Authority;  Issuance 
of  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  Nos.  195.  210.  and  167  to 
Facility  Operating  License  Nos.  DPR-33, 
DPR-52.  and  DPR-68  issued  to  the 
Tennessee  Valley  Authority  (TVA.  the 
licensee)  which  revised  the  Technical 
Specifications  for  operation  of  the 
Browns  Ferry  Nuclear  Plant.  Units  1.  2. 
and  3  located  in  Limestone  County. 
Alabama.  The  amendment  is  effective  as 
of  the  date  of  issuance. 

The  amendments  modified  the 
Technical  Specifications  to  reflect  a 
system  modification  that  upgrades  the 
Reactor  Building  Ventilation  Radiation 
Monitoring  system.  This  upgrade 
replaces  existing  analog  components 
with  digital  equipment  from  the  General 
Electric  Company's  Nuclear 
Measurement  Analysis  and  Control 
product  line. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I.  which  are  set  forth  in 
the  Ucense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 
Hearing  in  connection  with  this  action 
was  published  in  the  Federal  Register 
on  October  26,  1992  (57  FR  48532).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significarit  effect  on  the  quality 
of  the  human  environment  (58  FR 
19281). 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 


amendments  dated  July  23. 1992.  as 
supplemented  by  March  16  and  April  6, 
1993.  (2)  Amendment  Nos.  195.  210. 
and  167  to  License  Nos.  DPR-33,  DPR- 
52.  and  DPR-68.  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building.  2120  L  Street 
NW..  Washington.  DC  20555  and  at  the 
local  public  document  room  located  at 
the  Athens  Public  Library.  South  Street. 
Athens,  Alabama  35611. 

Dated  at  Rockville.  Maryland,  this  13lh  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  J.  Hebdon, 

Director.  Project  Directorate  11-4.  Division  of 
Reactor  Projects— l/Il.  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  93-9297  Filed  4-20-93;  8:45  am) 
MLUNO  COM  7M»-ai-li 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-32152;  Intemstionat  Series 
No.  532;  File  No.  S7-8-90] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  and  Immediate 
Effectiveness  of  Amendment  to  the 
National  Market  System  Plan  of  OPRA 

April  15. 1993. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),  notice  is  hereby  given  that  oa 
April  2, 1993,  the  Options  Price 
Reporting  Authority  ("OPRA") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  an  amendment  to  the 
Plan  for  Reporting  of  Consolidated 
Options  Last  Sale  Reports  and 
Quotation  Information  ("Plan"), 
extending  until  September  1,  1993,  the 
pilot  program  providing  for  the 
dissemination  of  certain  implied 
volatility  quotations  on  selected  foreign 
currency  options  to  vendors  outside  of 
the  OPRA  system. 

OPRA  has  designated  this  proposal  as 
concerned  solely  with  the 
administration  of  the  plan,  permitting  it 
to  become  eiTective  upon  filing, 
pursuant  to  Rule  llAa3-2(c)(3)(ii) 
under  the  Act.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  amendment. 

I.  Description  and  Purpose  of  the 
Amendment 

OPRA  requests  an  extension  of  the 
pilot  program  that  was  the  subject  of  an 
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amendment  previously  filed  on  May  14, 
1992  (Release  No.  34-30906),  providing 
for  the  dissemination  of  certain  implied 
volatility  quotations  in  foreign  currency 
options  directly  by  the  Philadelphia 
Stock  Exchange  ("PHLX")  through 
selected  vendors,  rather  than  through 
the  OPRA  network. 

The  purpose  of  the  pilot  program  is  to 
permit  PHLX  to  accommodate  those 
institutional  investors  in  foreign 
currency  options  who  desire  to  receive 
indications  of  the  current  state  of  the 
foreign  currency  options  market 
expressed  in  imphed  volatility 
quotations.  These  quotations  serve  only 
as  indications  of  the  state  of  the  market; 
actual  trading  in  foreign  currency 
options  continues  to  be  conducted 
through  bids  and  offers  expressed  in 
terms  of  the  prices  at  which  options 
may  be  bought  or  sold  which  continue 
to  be  disseminated  over  the  OPRA 
system.  Because  the  existing 
specifications  of  the  OPRA  system  were 
not  designed  to  accommodate  implied 
volatility  quotations,  OPRA  has 
consented  to  PHLX's  arranging  for  the 
transmission  of  this  information  through 
selected  vendors. 

As  originally  filed,  the  pilot  program 
was  approved  by  OPRA  for  an  initial 
period  of  six  months  from  the  date  that 
one  or  more  of  the  vendors  first 
transmitted  implied  volatility 
quotations.  Volatility  quotations  were 
first  transmitted  on  October  5,  1992,  and 
because  OPRA  does  not  yet  have  the 
capability  to  transmit  implied  volatility 
quotations  through  the  OPRA  network, 
it  is  necessary  to  extend  the  pilot 
program  to  insure  the  continued 
availability  of  these  quotations. 

Accordingly,  at  a  meeting  held  by 
telephone  conference  on  March  17, 
1993,  the  OPRA  parties  approved  the 
extension  of  the  pilot  program  until 
September  1, 1993.  During  the  term  of 
the  extension,  OPRA  anticipates  making 
the  necessary  modifications  to  its 
system  specifications  to  enable  it  to 
transmit  implied  volatility  quotations 
for  foreign  currency  options  and 
perhaps  other  categories  of  options. 

n.  Solicitation  of  Comments 

Pursuant  to  Rule  llAa3-2(c)(3).  the 
amendment  became  effective  upon 
filing  with  the  Commission.  The 
Commission  may  summarily  abrogate 
the  amendment  within  60  days  of  its 
filing  and  require  refiling  and  approval 
of  the  amendment  by  Commission  order 
pursuant  to  Rule  llAa3-2(c)(2),  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors  and  maintenance  of  fair  and 
orderly  markets,  to  remove  impediments 


to  and  perfect  the  mechanisms  of  a 
National  Market  System,  or  otherwise  in 
furtherance  of  the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  extension  that  are  filed  with 
the  Commission,  and  all  written 
communications  relating  to  the 
proposed  extension  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  also  will  be  available 
at  the  principal  office  of  OPRA.  All 
submissions  should  refer  to  File  No.  S7- 
8-90  and  should  be  submitted  by  May 
3. 1993. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(29). 
Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
(FR  Doc.  93-9313  Filed  4-2(^-93;  8:45  ami 

BtLUNG  CODE  WIO-OI-M 

(Release  No.  34-32156;  File  No.  SR-BSE- 
92-07] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Adopting  Its  Facility  Security  Policy 

April  15, 1993. 

On  July  20, 1992,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
adopt  a  Facility  Security  Policy 
("Policy")  to  ensure  the  safety  of 
Exchange  staff  and  members  and  to 
prevent  the  loss  of  or  damage  to 
Exchange  and  member  equipment  and 
information. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 


Exchange  Act  Release  No.  31123 
(August  28. 1992),  57  FR  40705 
(September  4, 1992).  No  comments  were 
received  on  the  proposal. 

The  Exchange  proposes  to  adopt  a 
Policy  to  address  the  security  concerns 
of  the  Exchange  and  to  set  forth  the 
PoUcy's  compUance  procedures.  The 
proposed  rule  change,  which  would 
apply  to  all  BSE  sta^,  members,  vendors 
and  visitors,  sets  forth  the  BSE's  poHcies 
concerning  Exchange  access, 
identification,  property  removal,  and 
theft.  The  proposed  rule  change  also 
adopts  a  fine  system  for  violations  of  the 
following  proposed  Policies  by  BSE 
floor  members  and  their  staff:  Failure  to 
present  an  Exchange  identification; 
failure  to  comply  with  the  BSE's  visitors 
policy;  propping  open  of  security  doors; 
damage  or  tampering  with  facility 
equipment;  failure  to  lock  up  facility; 
and  possession  of  firearms  or  other 
weapons  on  the  Exchange.^ 

The  Exchange  states  that  the  proposed 
rule  change  is  meant  to  prevent 
unauthorized  access  to  confidential 
member  firm  and  Exchange  data, 
damage  to  equipment  and  facilities,  and 
injury  to  persons  on  the  Exchange 
premises.  The  BSE  believes  that  the 
proposed  Policy  does  not  infringe  upon 
the  rights  of  Exchange  members  to 
conduct  their  business,  but  rather  seeks 
to  ensure  their  safety  and  the  security  of 
proprietary  information. 

The  Exchange  states  that  the  basis 
under  the  Act  for  the  proposed  Policy  is 
section  6(b)(5)  in  that  the  Policy  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
protect  investors  and  the  public  interest, 
and  is  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers,  or  to 
regulate  by  virtue  of  any  authority 
conferred  by  the  Act  matters  not  related 
to  the  purposes  of  the  Act  or  the 
administration  of  the  Exchange. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (5),  (6), 
and  (7)  of  the  Act.*  The  Commission 
believes  that  the  BSE's  proposal  to 
adopt  the  Policy  is  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 


'15U.S.C78s(b)(l)(19«a). 
»17CFR240.19t>-4(1991). 


'The  polic7  would  allow  fireanns  or  other 
weapons  when  carried  by  licensed  security  staff, 
Boston  Police  or  other  government  law  enforcement 
of&cer*. 

*  15  use.  78f(b)  (5),  (6)  and  (7). 
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general,  to  protect  investors  and  the 
public  interest.  The  Commission  also 
believes  that  the  BSE's  proposal  will 
provide  the  Exchange  with  the  ability  to 
enforce  compliance  by  its  members  with 
the  rules  of  the  Exchange  and  will 
establish  fines  for  appropriate  discipline 
of  members  for  certain  violations  of  the 
Security  Policy  of  the  Exchange  in 
accordance  with  sections  6(b)(6)  and 
6(b)(7)  of  the  Act. 

The  Commission  believes  that  the 
BSE's  proposed  Policy  is  a  reasonable 
measure  which  should  ensure  the 
security  of  the  BSE  staff,  members  and 
the  Exchange  facility.  The  Exchange 
Policy  addresses  important  security 
concerns,  including  an  identification 
requirement  for  all  persons  associated 
with  the  Exchange,  an  identification 
requirement  for  visitors,  the  procedures 
for  access  to  Exchange  facilities,  and  the 
prohibition  of  firearms  or  other  weapons 
on  the  Exchange.  The  Commission 
believes  that  the  proposed  Policy  should 
contribute  to  the  Exchange's  efforts  to 
monitor  the  security  of  its  staff, 
members  and  the  facility,  as  well  as 
contribute  to  the  efficient,  undisrupted 
conduct  of  business  on  the  Exchange. 

The  Commission  also  believes  that  the 
proposed  Policy  should  assist  the 
exchange  in  keeping  its  floor  free  of 
instances  that  could  distract  or  interfere 
with  trading  on  the  Exchange.  Because 
the  proposed  Policy  defines  the  scope  of 
prohibited  conduct,  provides  notice  to 
members  and  is  tailored  to  serve  a 
legitimate  Exchange  regulatory  interest, 
the  proposed  Policy  provides  fair  and 
reasonable  procedures  for  the  regulation 
of  trading  floor  conduct.  As  a  resuh.  the 
proposal  should  enhance  the  members' 
ability  to  engage  in  transactions  in 
securities  and,  thereby,  protect  investors 
and  the  public  interest. 

The  Commission  believes  that  the 
proposal  provides  appropriate  penalties 
for  violations  of  the  Policies. 
Specifically,  the  Commission  believes 
that  the  proposed  fines  for  violations  of 
the  Policies  by  BSE  floor  members  and 
staff  for  the  failure  to  present  Exchange 
identification;  failure  to  comply  with 
the  BSE's  visitor's  policy;  propping 
open  of  security  doors;  damaging  or 
tampering  with  facility  equipment; 
failure  to  lock  up  facility  and  possession 
of  firearms  or  other  weapons  on  the 
Exchange  are  reasonable  in  relation  to 
the  infraction  in  question.* 


'The  Commission  approved  the  BSE't  proposal 
to  Include  the  failure  to  adhere  to  floor  security 
(propping  open  of  security  doors),  damage  or  abuse 
of  floor  facilities  and  equipment,  and  violation  of 
the  visitor's  policy  in  the  BSE's  Minor  Rule 
Violation  Plan.  See  Securities  Exchange  Act  Release 
No.  29586  (August  20.  1991),  56  FR  420&I  (August 
26, 1991)  (order  approving  File  No.  SR-BSE-91- 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  {SR-BSE-92-07) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 

Depu  ty  Secretary. 

(PR  Doc  93-9305  Filed  4-20-93;  8:45  am] 
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[Releasa  No.  34-32141;  File  No.  SR-MSE- 
93-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Midwest  Stock 
Exchange.  Incorporated  Relating  to  a 
Sixty  (60)  Day  Extension  of  the 
SuperMAX  Pilot  Program 

April  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  April  8. 1993.  the  Midwest  Stock 
Exchange.  Incorporated  filed  with  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and 
simultaneously  publishing  an  order 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organizations 
Statement  of  (he  Terms  of  Sutratance  of 
the  Proposed  Rule  Change 

The  Midwest  Stock  Exchange. 
Incorporated  ("Midwest"  or  the  "MSE") 
proposes  to  extend  the  SuperMAX  pilot 
program  for  an  additional  60  days  until 
June  14.  1993.  SuperMAX  is  the  MSE's 
pilot  program  whereby  the  guaranteed 
execution  price  of  small  agency  market 
orders  received  over  the  Midwest 
Automated  Execution  System  (MAX)  are 
automatically  improved  from  the 
consolidated  best  bid  or  offer  according 
to  certain  predefined  criteria.  The 
Commission  first  approved  a  six-month 
pilot  program  for  SuperMAX  on  May  14, 


02).  The  BSE  filed  a  proposed  rule  change,  which 
the  Commission  is  approving  today,  to  include 
violations  of  the  Exchange  identiCcation 
requirement,  failure  to  lock  up  facility  and 
possession  of  flreanns  or  other  weapons  In  the 
BSE's  Minor  Rule  Violation  Plan.  See  Securitiea 
Exchange  Act  Release  No.  32155  (April  15,  1993) 
(order  approving  File  No.  SR-BSE-92-03). 

•l5U.S.C78s(b)(2)(19««). 

'  17  CFR  200.30-3(a)(12)  (1991). 


1991.>  Subsequent  extensions  were 
requested  and  approved. 

The  current  six-month  extension  of 
the  pilot  program  expires  on  April  14, 
1993.'  The  Exchange  requests 
accelerated  effectiveness  for  the 
proposed  rule  change  so  that  the  pilot 
program  may  continue  uninterrupted 
while  the  Commission  considers  the 
Exchange's  rule  proposal  seeking 
permanent  approval  of  SuperMAX,  as 
amended. 

With  this  filing.  Midwest  does  not 
propose  to  re-extend  the  pilot  program 
for  the  modified  version  of  SuperMAX, 
but  will  allow  that  program  to  expire  on 
April  14. 1993. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  It  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  sphcified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A).  (B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Bde 
Change 

The  purpose  of  this  filing  is  to  extend 
the  SuperMAX  pilot  program  for  an 
additional  sixty  day  period  while  the 
Commission  considers  the  MSE's 
proposal  to  approve  SuperMAX  on  a 
permanent  basis.  In  doing  so,  the 
SuperMAX  program  can  continue  on  an 
uninterrupted  basis. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the 
Securities  Exchange  Act  of  1934  in  that 
it  will  promote  just  and  eouitable 
principles  of  trade  and  will  help  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  will  foster  competition 
among  markets. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSE  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 


*  See  Securities  Exchange  Act  Release  No.  28014. 
May  14, 1990.  order  approving  File  No.  SR-MSE^ 
90-05.  See  also  Securities  Exchange  Act  Rel«,a.sa 
No.  28617,  November  14. 1990,  order  partially 
approving  SR-MSE-90-17. 

'See  Securities  Exchange  Act  Release  No  31857. 
February  12.  1993.  notice  of  File  No.  SR-MS£^a3- 
01. 
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(Cj  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  EfTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  in  the  Federal 
Register.  MSE  believes  it  appropriate  to 
approve  the  proposed  rule  change  so 
that  SuperMAX  may  continue 
uninterrupted  while  the  Commission 
considers  MSE's  request  for  permanent 
approval  of  the  SuperMAX  system. 

The  Commission  finds  that  the 
proposed  rule  change  extending  the 
SuperMAX  pilot  program  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  MSE  and.  in  {>articular, 
the  requirements  of  Section  6.  and  the 
rules  and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  that  additional  time  for 
consideration  of  the  request  to  make 
SuperMAX  a  permanent  program  is 
required. 

IV.  Solicitation  of  Comments 

hiterested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  res{>ect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ft'om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  MSE.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  12. 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  be.  and  hereby  is. 
approved  until  June  14. 1993. 


For  the  Ckmunission  by  the  Division  of 
Market  Regulatioa,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 
(FR  Doc  93-9251  Filed  4-20-93:  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange, 
Incorporated 

April  14,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Advanced  Financial,  Inc. 
Common  Stock,  $.001  Par  Value  (File  No. 
7-10506) 
Consorcio  G  Grupo  Dina,  S. A.  DE  CV. 
American  Depository  Shares  (Rep.  4  shares 
of  Common  Stock,  Without  Par  Value) 
(File  No.  7-10507) 
Premdor,  Inc. 
Common  Slock.  No  Par  Value  (File  No.  7- 
10508) 
Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund  II 
Shares  of  Beneficial  Interest,  S.Ol  Par 
Value  (File  No.  7-10509) 

The  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  5.  1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
the  information  available  to  it.  that  the 
extensions  of  unlisted  trading  privileges 
pursuant  to  such  application  is 
consistent  with  the  maintenance  of  fair 
and  orderly  markets  and  the  protection 
of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Dep  u  ty  Secretary. 

[FR  Doc.  93-9252  Filed  4-20-93;  8:45  ami 
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[RelesM  No.  34-32143;  Fll*  No.  SR-NASO- 
93-16] 

Self-Regulatory  Organizations;  Rling 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Small  Order  Execution 
System 

April  14.  1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s{b)(l).  notice  is 
hereby  given  that  on  March  22.  1993.' 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rules  of  Practice  and  Procedure  for  the 
Small  Order  Execution  System 

(a)  Definitions 


7.  The  term  "maximum  order  size" 
shall  mean  the  maximum  size  of 
individual  orders  for  a  security  that  may 
be  entered  into  or  executed  through 
SOES.  The  maximum  order  size  for  each 
security  shall  be  published  ft'om  time  to 
time  by  the  Association." 


'  The  NASD  has  filed  two  amendments  to  the 
proposed  rule  change  with  the  Commission. 
Amendment  No.  1,  Tiled  on  April  8.  1993, 
supplements  the  statement  of  statutory  hoiis  for  the 
rule  change.  Amendment  No.  2,  filed  on  April  13, 
1993.  clarifies  that  market  makers  electing  to  use 
the  proposed  auto-update  function  may  establish  an 
exposure  limit  equal  to  the  maximum  order  size  for 
that  security. 

*'  jln  Notice  to  Members  8S-43  (June  22.  1966) 
the  NASD  announced  that  the  maximum  order  size 
for  Nasdaq/NMS  securities  traded  on  SOES  shall  be 
1,000.  500.  or  200  shares  and  that  the  applicable 
maximum  order  size  for  each  Nasdaq/NMS  security 
would  he  determined  generally  by  the  following 
criteria:  (i)  A  1,000  share  maximum  order  size  shall 
apply  to  Nasdaq/NMS  securities  on  SOES  with  an 
average  daily  non-block  volume  of  3.(X)0  shares  or 
more  a  day,  a  bid  price  of  less  than  or  equal  to  SIOO. 
and  three  or  more  market  makers:  (ii)  a) 

A  500  share  maximum  order  size  shall  apply  to 
Nasdaq/NMS  securities  on  SOES  with  an  average 
daily  non-block  volume  of  1,000  shares  or  more  a 
day.  a  bid  price  of  less  than  or  equal  to  $150,  and 
two  or  more  market  makers  and  [(iii)l  a  200  share 
maximum  order  size  shall  apply  to  Nasdaq/NMS 
securities  with  an  average  daily  non-block  volume 
of  less  than  1.000  shares  a  day,  a  bid  price  of  less 
than  or  equal  to  S250.  and  tliat  have  (less  than]  two 
or  more  market  makers.  The  maximum  order  size 
for  all  Nasdaq  SmailCap  securities  shall  be  500 
shares.  [The  NASD  announced  the  maximum  order 
size  (or  each  security  in  Nasdaq/NMS  and  noted 


In  establishing  the  maximuni  order 
size  for  each  Nasdaq/NMS  security,  the 
Association  -.vill  give  consideration  to 
the  average  daily  non-block  volume,  bid 
price,  and  number  of  market  makers  for 
each  security. 

8.  The  term  "exposure  limit"  means 
the  number  of  shares  of  a  security  on 
either  side  of  the  market  specified  by  a 
Market  Maker  that  it  is  willing  to  have 
executed  for  its  account  by 
unpreferenced  orders  entered  into 
SOES. 

9.  The  term  "minimum  exposure 
limit"  for  a  security  means  the  aggregate 
number  of  shares  of  the  security  equal 
to  two  (five)  times  the  maximum  order 
size  for  that  security. 

*  •        •        •        * 

(c)  Participant  Obligations  in  SOES 

•  •        •        •        • 

2.  Market  Makers— (A)  A  SOES 
Market  Maker  shall  commence 
participation  in  SOES  by  initially 
contacting  the  SOES  Operation  Center 
to  obtain  authorization  for  the  trading  of 
a  particular  SOES  security  and 
identifying  those  terminals  on  which 
the  SOES  information  is  to  be  displayed 
and  thereafter  by  an  appropriate 
keyboard  entry  which  obligates  the  firm, 
so  long  as  it  remains  a  Market  Maker  in 
SOES,  (i)  for  an  security  for  which  it  is 
a  SOES  Market  Maker,  to  execute 
individual  orders  in  sizes  equal  to  or 
smaller  than  the  maximum  order  size; 
and,  (ii)  for  any  NASDAQ/NMS  security 
for  which  it  is  a  Market  Maker,  to 
execute  individual  orders  equal  in  the 
aggregate  to  the  minimum  exposure 
limit.  Market  Makers  shall  have  a  period 
of  time  following  their  receipt  of  an 
execution  report  in  which  to  update 
their  quotation  in  the  security  in 
question  before  being  required  to 
executive  another  unpreferenced  order 
at  the  same  bid  or  offer  in  the  same 
security.  This  period  of  time  shall 
initially  be  established  as  15  seconds, 
but  may  be  modified  upon  appropriate 
notification  to  SOES  participants.  All 
entries  in  SOES  shall  be  made  in 
accordance  with  the  requirements  set 
forth  in  the  SOES  User  Guide. 

(B)  For  each  security  in  which  a 
Market  Maker  is  registered,  the  Market 
Maker  may  enter  into  SOES  an  exposure 
limit.  For  a  Nasdaq/NMS  security,  that 
limit  may  be  any  amount  equal  to  or 
larger  than  the  minimum  exposure 
limit.  If  no  exposure  limit  is  entered  for 
a  Nasdaq/NMS  security,  the  firm's 
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that  i|  Individual  securities  may  be  roclassified  from 
time  to  lime  depending  upon  unique  circumstances 
as  delennined  by  the  Association.  |The  NASD  also 
announced  thai  the  maximum  order  size  for  all 
NASDAQ  securities  not  in  NASDAQ/NMS  shall  be 
SOO  shatas.) 


exposure  limit  will  be  the  minimum 
exposure  limit. 

(C)  For  each  security  in  which  the 
Market  Maker  is  registered,  the  Market 
Maker  may  elect  to  have  the  Nasdaq 
system  refresh  its  quotation 
automatically  by  an  interval  designated 
by  the  Market  Maker,  once  its  exposure 
limit  in  the  security  has  been  exhausted. 
The  Nasdaq  System  will  refresh  the 
Market  Maker's  quotation  on  the  bid 
and  offer  side  of  the  market  by  the 
interval  designated,  and  will  reestablish 
the  Market  Maker's  displayed  size  and 
selected  exposure  limit.  If  the  Market 
Maker  elects  to  utilize  the  Nasdaq 
System  automated  update  feature,  it 
may  establish  an  exposure  limit  equal  to 
the  maximum  order  size  for  the  security, 
regardless  of  the  minimum  exposure 
limit  set  forth  in  section  (a)(9)  of  this 
part. 

{D)\{C])  At  any  time  a  locked  or 
crossed  market,  as  defined  in  Part  VI, 
Section  2(e)  of  the  Schedule  D  to  the 
NASD  By-Laws,  exists  for  a  Nasdaq/ 
NMS  security,  a  Market  Maker  with  a 
quotation  for  that  security  in  the  Nasdaq 
System  that  is  causing  the  locked  or 
crossed  market  may  have  orders 
representing  shares  equal  to  the 
minimum  exposure  limit  or  the  firm's 
exposure  limit,  whichever  is  greater, 
executed  by  SOES  for  that  Market 
Maker's  account  at  its  quoted  price  if 
that  price  is  the  best  price.  Those  orders 
will  be  executed  irrespective  of  any 
preference  indicated  by  the  Order  Entry 
Firm.  Market  Makers  causing  the  locked 
or  crossed  market  shall  have  a  period  of 
time  following  their  receipt  of  an 
execution  report  in  which  to  update 
their  quotation  in  the  security  in 
question  before  being  required  to 
execute  another  order  at  the  same  bid  or 
offer  in  the  same  security.  This  period 
of  time  shall  initially  be  established  as 
15  seconds,  but  may  be  modified  upon 
appropriate  notification  to  SOES 
participants. 

Subsections  (D)  Through  (I)  Relettered 
(E)  Through  (f) 

•        •        •        ■        • 

3.  SOES  Order  Entry  Firms— (A)  All 
entries  in  SOES  shall  be  made  in 
accordance  with  the  procedures  and 
requirements  set  forth  in  the  SOES  User 
Guide.  Orders  may  be  entered  in  SOES 
by  the  SOES  Order  Entry  Firm  through 
either  its  Nasdaq  terminal  or  computer 
interface.  The  firm  will  receive  an 
immediate  execution  report  on  the 
terminal  screen  and  printer,  if 
requested,  or  through  the  computer 
interface,  as  applicable. 

(B)  SOES  will  accept  both  market  and 
limit  orders  for  execution.  Orders  may 
be  preferenced  to  a  specific  SOES 


Market  Maker  or  may  be  unpreferenced. 
thereby  resulting  in  execution  in 
rotation  against  SOES  Market  Makers.  A 
Market  Maker  may  indicate  order  entry 
firms  from  which  it  agrees  to  accept 
preferenced  orders.  If  an  order  is 
received  by  a  Market  Maker  from  an 
order  entry  firm  from  which  it  has  not 
agreed  to  accept  preferencing.  the  order 
will  be  executed  at  the  inside  market  on 
an  unpreferenced  basis  and  will  be 
subject  to  a  period  of  time  between 
executions  for  market  makers  to  update 
their  quotations. 

(C)  Only  agency  orders  no  larger  than 
the  maximum  order  size,  as  defined 
herein,  received  from  public  customers 
may  be  entered  by  a  SOES  Order  Entry 
Firm  into  SOES  for  execution  against  a 
SOES  Market  Maker.  Agency  orders  in 
excess  of  the  maximum  order  size  may 
not  be  divided  into  smaller  parts  for 
purposes  of  meeting  the  size 
requirements  for  orders  entered  inta 
SOES. 

(D)  No  short  sales  shall  be  entered  in 
SOES. 

Subsections  (D)  Through  (F)  Shalt  Be 
Relettered  (E)  Through  (G) 

SCHEDULE  D 


Part  VI — Requirements  Applicable  to 
Nasdaq  Market  Makers 


Sec.  2    Charader  of  Quotations 

(a)  Two-sided  quotations.  For  each 
security  in  which  a  member  is  registered 
as  a  market  maker,  the  member  shall  be 
willing  to  buy  and  sell  such  security  for 
its  own  account  on  a  continuous  basis 
and  shall  enter  and  maintain  two-sided 
quotations  in  the  Nasdaq  System, 
subject  to  the  procedures  for  excused 
withdrawal  set  forth  in  Section  8  below. 
Each  member  registered  as  a  Nasdaq 
market  maker  in  National  Market 
System  equity  securities  shall  display 
size  in  its  quotations  of  1,000.  500.  or 
200  shares  and  the  following  guidelines 
shall  apply  to  determine  the  applicable 
size  requirement:  (i)  a  1.000  share 
requirement  shall  apply  to  Nasdaq/NMS 
securities  with  an  average  daily  non- 
block  volume  of  3.000  shares  or  more  a 
day.  a  bid  price  of  less  than  or  equal  to 
$100.  and  three  or  more  market  makers: 
(ii)  a  500  share  requirement  shall  apply 
to  Nasdaq/NMS  securities  with  an 
average  daily  non-block  volume  of  1,000 
shares  or  more  a  day.  a  bid  price  of  less 
than  or  equal  to  $150,  and  two  or  more 
market  makers  and  (Hi)  a  200  share 
requirement  shall  apply  to  Nasdaq/.\MS 
securities  with  an  average  daily  non- 
block  volume  of  less  than  1,000  shares 
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a  day,  a  bid  price  of  less  than  or  equal 
to  $250.  and  that  have  two  or  more 
market  makers.  Each  member  registered 
as  a  Nasdaq  market  maker  in  Nasdaq 
SmallCap  equity  securities  shall  display 
size  in  its  ouotations  of  500  or  100 
shares  and  the  following  guidelines 
shall  apply  to  determine  the  applicable 
size  requirement:  (i)  A  500  share 
requirement  shall  apply  to  Nasdaq 
SmallCap  securities  with  an  average 
daily  non-block  volume  of  1,000  shares 
or  more  a  day  or  a  bid  price  of  less  than 
$10.00  per  share;  and  Hi)  a  100  share 
requirement  shall  apply  to  Nasdaq 
SmallCap  securities  with  en  average 
daily  non-block  volume  of  less  than 
1,000  shares  a  day  and  a  bid  price  equal 
to  orgjreater  than  $10.00  a  share.  Share 
size  display  requirements  in  individual 
securities  may  be  changed  depending 
upon  unique  circumstances  as 
dtterwined  by  the  Association,  and  a 
list  of  the  size  requirements  for  all 
Nasdaq  equity  securities  shall  be 
published  from  time  to  time  by  the 
Association,  [shall  display  the  size  for 
each  quotation  which  size  shall  be  no 
less  than  the  maximum  order  size  for 
each  security  eligible  for  execution 
through  the  Small  Order  Execution 
System,  as  shall  be  published  from  time 
to  time  by  the  Association  pursuant  to 
paragraph  (a)(7)  of  the  Rules  of  Practice 
and  Procedure  for  the  Small  Order 
Execution  System.  Maximum  order 
sizes  for  Nasdaq/NMS  securities  shall  be 
200,  500  or  1,000  shares  depending  on 
trading  characteristics  of  the  securities. 
Maximum  order  size  for  Nasdaq  Small- 
Cap  securities  shall  be  100  or  500  shares 
depending  on  trading  characteristics  of 
the  securities.  A  500  share  display  size 
for  Nasdaq  Small-Cap  securities  shall 
apply  to  securities  with  an  average  daily 
non-block  volume  of  1,000  shares  or 
more  a  day  or  a  bid  price  of  less  than 
$10.00  per  share.  A  100  share  display 
size  for  Nasdaq  Small-Cap  securities 
shall  apply  to  securities  with  an  average 
daily  non-block  volume  of  less  than 
1,000  shares  a  day  and  a  bid  price  equal 
to  or  greater  than  $10.00  a  share. 
Individual  securities  may  be  reclassified 
from  time  to  time  depending  on  unique 
circumstances  as  determined  by  the 
Association.  These  sizes  shall  not  be 
applicable  to  convertible  debt  securities 
listed  in  Nasdaq.) 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  the 
following  operational  modifications  to 
the  Small  Order  Execution  System 
( 'SOES")  and  amendments  to  the  Rules 
of  Practice  and  Procedure  for  the  Small 


Order  Execution  System  C'SOES 

Rules"): » 

(1)  Decreasing  the  maximum  size 
order  in  SOES  from  1.000  shares  to  500 
shares; 

(2)  Reducing  the  required  exposure 
limits  from  five  to  two  times  the  tier 
level  and  decreasing  SOES  exposure 
limits  using  unpreferenced  order  flow 
only; 

(3)  Enhancing  the  system  to  include 
the  ability  to  automatically  refresh  a 
quote  when  the  market  maker's 
exposure  limit  has  been  exhausted. and 
permitting  market  makers  that  use  this 
update  feature  to  establish  an  exposure 
limit  equal  to  the  maximum  order  size 
for  that  security; 

(4)  Prohibiting  short  sales  in  SOES; 
and 

(5)  Utilizing  the  15-second  interval  for 
quote  updates  during  locked  and 
crossed  markets. 

Current  Concerns 

The  NASD  is  proposing  these 
modifications  to  SOES  because  of 
concerns  that  concentrated,  aggressive 
use  of  SOES  by  a  growing  number  of 
order  entry  firms  is  resulting  in 
increased  volatility  in  quotations  and 
transaction  prices,  wider  spreads,  and 
the  loss  of  liquidity  for  individual  and 
institutional  investor  orders. 

The  NASD's  SOES  system  is  designed 
to  improve  the  efficiency  of  executing 
smajl-sized  investor  orders  in  Nasdaq 
securities  by  offering  an  alternative  to 
traditional  telephone  contact  and 
negotiation  between  retail  firms  and 
market  makers.  SOES  provides  efficient 
mechanisms  for  the  automated 
execution  of  small  investor  orders  with 
Nasdaq  market  makers  at  the  best 
available  market  price.  Since  the 
exclusive  purpose  of  the  system  is 
directed  toward  the  small  investor,  the 
Association  has  taken  steps  in  the  past 
to  maximize  market  maker  presence  in 
the  system, 3  and  prohibit  any  misuse  of 
the  system  that  would  detract  from  the 
broadest  participation  of  market  makers 
or  adversely  affect  the  quality  of  the 
Nasdaq  market.* 


'The  NASD  has  also  approved  corollary  long- 
term  system  modifications  to  SOES  order 
processing  that  will  include  a  complete  redesign  of 
the  system  as  well  as  proposed  mechanisms  for 
market  order  price  improvement  and  limit  order 
protection.  The  NASD  intends  to  submit  these 
proposals  to  the  SEC  in  a  separate  rule  proposal. 
Because  of  the  time  required  for  development  of  the 
new  SOES  system,  however,  the  NASD  believes  thai 
the  steps  outlined  in  this  profxisal  are  critical  to  the 
continued  operation  of  SOES. 

'  See  SR'NASD-ae-01.  Release  No  34-25791 
(June  16.  19SB)  mandating  paxlicipalion  in  SOES  by 
Nasdaq  market  makers  in  National  Market  System 
securities. 

*  See  SR-NASD-«8-43.  Release  No.  34-26361 
(December  22. 19M).  In  October  1991.  the  SEC 


The  NASD  has  found  that  a  growing 
number  of  order  entry  firms  are  utilizing 
SOES  for  a  small  number  of  persons 
engaged  in  aggressive  short-term  trading 
tactics.  The  result  has  been  that  SOES 
active  trading  firms  '  regularly  account 
for  all  or  virtually  all  trading  occurring 
through  SOES  for  short  periods  of  time 
and  often  for  the  whole  trading  day.  The 
increase  in  the  number  and  activity  of 
SOES  active  trading  firms  has  resulted 
in  a  pattern  of  trading  where  after  a 
piece  movement  up  or  down  in  a 
volatile  stock,  concentrated  numbers  of 
orders  are  generated  in  a  short  period  of 
time.  The  effect  of  this  trading  pattern 
is  not  focused  on  the  laggard  market 
maker  not  updating  its  quote,  but 
instead  results  in  executing  against 
multiple  market  makers  at  the  inside 
quote  virtually  simultaneously. 
Moreover,  analysis  indicates  that  this 
pattern  is  being  repeated  again  and 
again  throughout  the  trading  day 
resulting  in  an  expression  of  concern  to 
the  NASD  by  Nasdaq  issuers, 
institutional  customers,  retail  order- 
entry  firms  and  market  makers  over  the 
adverse  impact  that  tliis  activity  is 
having  on  Nasdaq  market  liquidity, 
volatility  and  quotation  spreads. 

hi  light  of  these  developments,  the 
NASD  initiated  a  review  of  SOES 
activity  and  has  identified  over  20  firms 
that  exhibit  trading  patterns  tliat  have 
led  to  their  characterization  as  SOES 
"active  trading  firms",  based  on  the 
volume  and  nature  of  their  activity.  The 
NASD  analyzed  the  trading  activity  of 
these  firms  on  selected  days  in  February 
1993  when  volume  and  volatility  were 
high  in  particular  issues.  We  selected 
these  days  because  market  makers  have 
expressed  particular  concern  over  the 
impact  of  concentrated  SOES  trading  in 
stocks  experiencing  market  volatility. 
The  stocks  selected  were  actively 
involved  in  the  health  care,  drug  or 


approved  four  proposals  by  the  NASD  modifying 
SUES  operations  and  rules:  (1)  Expanding  the 
definition  of  "professional  trading  account"  activity 
to  include  such  factors  as  excessive  short-tann 
trading  and  excessive  frequency  of  short  sale  order*; 
(2)  clarifying  the  deHnition  of  day  trading  to 
include  trades  in  which  only  one  side  of  the 
transaction  is  executed  through  SOES,  (3) 
instituting  a  short  interval  (IS  seconds)  following 
an  execution  in  SOES  for  a  market  maker  to  update 
its  quote  before  another  execution  report  could  be 
rec'jived;  and  (4)  clarifying  that  preferencing 
arrangements  had  to  be  mutually  agreed  to— that  is, 
market  makers  could  affirmatively  indicate  the 
order  entry  firms  from  which  they  would  accept 
prcferencad  orders.  SR-NASI>-9^S0  and  SR- 
NASD-91-17.  Release  No.  34-29809  (October  10. 
1991).  and  SR-NASD-91-18  and  SR-NASD-91-26. 
Release  No.  34-20910  (October  10. 1991). 

*  SOES  "active  trading  firms"  are  defined  as  order 
entry  firms  where  the  majority  of  trading  activity  of 
the  firm  occtirs  tising  SOES  and  SeleclNet  and 
where  the  trades  are  almost  always  the  largest  size 
permitted  in  SOES. 


biotechnology  industries,  which 
experienced  substantial  price  volatility 
during  that  month.  The  examples  below 
demonstrate  this  type  of  concentrated 
SOES  active  trading  firm  activity: 

1.  Over  5  minutes  of  trading  in  Stock 
A  on  2/22/93.  71%  of  all  the  trades  in 
the  Nasdaq  market  in  this  issue 
occurred  in  SOES  and  all  of  those  SOES 
trades  were  executed  by  SOES  active 
trading  firms.  This  trading  accounted  for 
78%  of  the  volume  over  that  period,  as 
compared  to  the  usual  rate  of 
approximately  2%  of  Nasdaq  volume 
occurring  in  SOES. 

2.  In  almost  2  minutes  (116  seconds) 
on  2/22/93,  Stock  B  experienced  17 
SOES  trades  for  17,000  shares, 
accounting  for  85%  of  the  trades  over 
that  period.  During  that  period,  11  SOES 
trades  occurred  consecutively  by  SOES 
active  trading  firms.  The  spread  in  this 
issue  increased  from  $0.25  at  the  end  of 
that  period  to  $0.75  for  the  following  8 
seconds,  moved  to  $0.50  for  the  next  40 
seconds,  and  increased  to  $0.75  for  the 
next  49  seconds. 

3.  On  2/22/93,  Stock  C  had  6 
consecutive  SOES  active  trading  firm 
executions  for  6,000  shares  within  19 
seconds,  and  two  minutes  later,  had  5 
consecutive  SOES  executions  for  5,000 
shares  within  6  seconds. 

4.  On  2/23/93.  Stock  D  experienced 
12  SOES  active  trading  firm  trades  for 
12.000  shares  within  65  seconds  and 
less  than  four  minutes  later.  5  SOES 
active  trading  firms  traded  5.000  shares 
with  19  seconds.  Stock  D,  on  2/24/93, 
had  6  SOES  consecutive  executions  for 
6,000  shares  within  a  2  second  time 
period  by  SOES  active  trading  firms. 

5.  Stock  E,  on  2/24/93,  had  14,000 
shares  executed  by  5  different  SOES 
active  trading  firms  during  83  seconds, 
accounting  for  93%  of  the  SOES  volume 
during  that  time.  Also  on  2/24/93,  there 
were  5  consecutive  executions  on  SOES 
by  3  SOES  active  trading  firms  within 
12  seconds  for  5,000  shares,  and  one 
minute  later,  there  were  another  6 
consecutive  SOES  executions  by  3  SOES 
active  trading  firms  for  6,000  shares 
within  29  seconds. 

6.  Over  five  minutes  of  trading  in 
Stock  F  on  2/25/93.  SOES  active  trading 
firms  accounted  for  83%  (20,000  shares) 
of  SOES  activity  and  48%  of  total 
reported  share  volume.  For  over  two 
minutes  in  the  five-minute  period, 
SOES  active  trading  firms  accounted  for 
100%  of  SOES  activity  (21,000  shares) 
and  56%  of  total  reported  share  volume. 

7.  Stock  G  on  2/26/83  had  8  SOES 
executions  within  35  seconds  for  8,000 
shares.  Less  than  one  minute  later,  7,000 
shares  traded  on  SOES  by  SOES  active 
trading  firms  within  31  seconds. 
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8.  On  2/26/93,  in  a  five  minute 
period.  Stock  H  had  30  executions  by 
SOES  active  trading  firms  for  30.000 
shares.  This  accounted  for  64%  of  the 
volume  during  that  period.  In  the  next 
five  minute  period,  there  were  an 
additional  41  SOES  execuUons  by  SOES 
active  trading  firms  for  41.000  shares, 
accounting  for  66%  of  the  volume 
during  that  period.  During  this  time.  10 
consecutive  executions  on  SOES  by 
SOES  active  trading  firms  occurred  for 
10.000  shares  in  18  seconds  and  the 
spread  increased  from  $0.25  to  $0.50. 
Thirty  seconds  later,  another  10 
consecutive  executions  for  10.000 
shares  took  place  within  21  seconds  by 
SOES  active  trading  firms. 

As  these  examples  demonstrate,  SOES 
active  trading  firm  volume  is  a 
significant  percentage  of  total  SOES 
volume  for  concentrated  periods  in 
many  stocks.  To  understand  the  relation 
of  SOES  active  trading  firm  volume  to 
total  Nasdaq  volume,  the  NASD 
reviewed  all  SOES  activity  for  the  last 
week  in  February.  1993  and  found  that 
SOES  active  trading  firms  accounted  for 
over  90%  of  the  total  daily  SOES 
volume  in  33  to  43  issues  during  that 
week,  and  accounted  for  between  70% 
and  100%  of  the  total  daily  SOES 
volume  in  56  to  101  securities  during 
that  week.  When  we  examined  five- 
minute  periods  of  concentrated  SOES 
activity  during  this  same  week,  we 
found  that  in  50  to  70  five-minute 
periods  each  day,  SOES  active  trading 
firms  accounted  for  90%  to  100%  of  the 
total  SOES  volume  in  the  security 
during  that  period.  This  concentrated 
activity  in  SOES  in  individual  stocks  by 
active  order  entry  firms  has  resulted  in 
periods  of  short-term  increased 
volatility  in  the  market  and 
corresponding  significant  movements  in 
prices. 

The  NASD  believes  that  the  date  it 
has  reviewed  underUnes  the  negative 
effect  of  concentrated,  repetitious  SOES 
active  trading  firm  activity  on  prices  in 
volatile  periods.  In  this  connection,  the 
NASD  conducted  a  review  of  SOES 
active  trading  firm  trades  prior  to  quote 
changes  in  selected  stocks  on  volatile 
days  in  February,  to  analyze  the 
relationship  between  SOES  activity  and 
quote  volatility.  The  NASD  found  that 
SOES  active  trading  firms  are  twice  as 
likely  to  be  participating  in  the  market 
contemporaneous  with  a  quote  change 
than  during  the  rest  of  the  trading  day. 
SOES  active  trading  firm  trades  and 
volume  as  a  percentage  of  total  trades 
and  volume  were  twice  as  great  in  the 
minute  preceding  a  quote  change  than 
for  the  entire  trading  day;  and  their 
trading  in  selected  securities  was  three 
or  more  times  greater  in  both  SOES 


trades  and  volume  as  a  percentage  of 
total  trades  and  volume  in  the  minute 
before  a  quote  change.  Accordingly, 
SOES  active  trading  firm  trades  have  a 
significant  impact  on  the  movement  of 
inside  quotes  in  a  stock  and  are  more 
likely  to  drive  quote  changes  thereby 
increasing  volatility  in  the  market. 

In  addition,  the  data  collected 
evidences  the  short-term  trading 
strategies  employed  by  the  SOES  active 
trading  firms  using  both  the  SOES  and 
SelectNet "  systems,  and  a  high 
correlation  was  found  to  exist  between 
executions  in  SOES  and  executions  in 
SelectNet.  These  trading  patterns 
demonstrate  that  SOES  active  trading 
firms  generally  sell  short  or  purchase 
stock  in  SOES  and  immediately  effect 
the  opposite  side  of  the  trade  through 
SelectNet  at  a  Vb  or  V*  point  differences, 
in  an  attempt  to  lock-in  an  immediate 
profit  on  each  1.000  share  order. 

The  NASD  has  undertaken  a  review  of 
the  relation  of  spreads  to  activity  in 
SOES  and  has  found  that  the  proportion 
of  SOES  active  trading  firm  volume 
relative  to  total  SOES  volume  per  stock 
has  a  significant  impact  on  the  spread 
of  the  stock.  Analysis  of  trading 
demonstrates  that  as  SOES  active 
trading  firm  executions  increase  in  a 
stock,  spreads  widen  and  that 
conversely,  as  their  trading  activity 
declines  in  a  stock,  spreads  also  ar« 
reduced.  In  one  stock,  the  SOES  active 
trading  firms  accounted  for  100%  of 
total  SOES  volume  and  the  average 
spread  for  the  day  was  2.2%.  On 
another  day.  the  SOES  active  trading 
firm  volume  dropped  to  32%  and  the 
average  spread  for  that  day  declined  to 
1.4%;  review  of  an  additional  day 
indicated  that  SOES  active  trading  firm 
volume  dropped  to  21.5%.  and  the 
average  spread  for  the  day  was  1,1%. 
The  NASD  found  that  tie  greatest 
impact  on  spreads  was  in  the  few 
minutes  following  concentrated  SOES 
activity.  SOES  active  trading  firm 
volume  accounted  for  88%  of  total 
SOES  activity  and  11%  of  total  volume 
during  these  time  periods.  If  the  SOES 
active  trading  tirm  volume  were 
eliminated,  and  the  daily  spread 
recalculated  without  the  effects  of  those 
transactions,  the  average  spread  in  Uiese 
stocks  would  be  reduced  from  1.8%  to 
1.3%.  This  would  result  in  an  average 
spread  reduction  of  $.10  on  the  average 
priced  stock.  In  other  words.  SOES 
active  trading  firm  aggressive  trading 
activity  is  directly  related  to  virider 


•The  NASD  d«v«loped  the  SeJoctNet  service  u 
a  replecemeni  for  negotiabng  orders  over  the 
telephone— any  lize  order,  whether  agency  or 
pnncipaJ  may  be  placed  in  SeleclNel  and  either 
preferenced  to  a  (ingle  market  maker  or  broedcast 
to  all  market  makan  In  the  »lock. 
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spreads  in  Nasdaq,  which  in  turn 
caused  public  customers — individual  or 
institutional  investors — to  receive  less 
money  when  they  sell  their  stocks  and 
to  pay  more  when  they  purchase  stocks. 
Furthermore,  this  effect  is  not  limited  to 
SOES  executions,  as  proprietary  trading 
systems,  in-house  execution  systems, 
and  telephone  trades  may  all  be 
executed  at  the  inside  bid  or  offer  as 
displayed  in  the  Nasdaq  system. 

The  NASD  believes  that  SOES  active 
trading  firm  volume  results  in 
appreciable  widening  of  spreads  in 
these  securities.  Moreover,  the  NASD  is 
concerned  that  activity  by  SOES  active 
trading  firms  is  resulting  in  a  more 
universal  impact  on  quotation  spreads. 
In  a  three  year  period  ending  December 
1992.  statistics  demonstrate  that  spreads 
have  significantly  widened,  increasing 
in  absolute  value  from  .226  in  the  first 
quarter  1989  to  .344  in  December  1992. 
an  increase  of  52%.'  The  NASD  believes 
that  SOES  active  trading  firm  trading  is 
a  significant  cause,  as  widening  spreads 
is  a  way  to  effectively  manager  dealer 
risk. 

Regulatory  Proposals 

In  the  past,  in  recognition  that  SOES 
was  developed  to  accommodate  small, 
retail  investor  orders  in  Nasdaq 
securities,  the  NASD  took  measures  to 
curb  specific  misuses  of  SOES  by 
adopting  rules  prohibiting  certain 
trading  patterns  deemed  to  be 
professional  trading  techniques,  rather 
than  investor-oriented  activity.*  The 
NASD  adopted  procedures  to  allow 
participants  in  the  system  to  more 
accurately  reflect  actual  trading 
practices  by  allowing  market  makers  to 
update  their  quotes  in  between 
executions  and  to  designate  specific 
order  entry  firms  from  which  they 
would  accept  preferenced  orders."  The 
NASD  is  now  seeking  approval  of  broad- 
based,  fundamental  modifications  to  the 
operations  and  rules  governing  SOES  for 
the  ultimate  benefit  of  investors  that 
would  apply  across-the-board  to  all 
participants  without  regard  to  their 
status  as  professional  traders.  The 
NASD  believes  that  this  approach  to 
SOES  modifications  and  rule  changes 
may  more  effectively  curb  the 
destabilizing  activities  of  SOES  active 
trading  firms  that  have  flourished  in 
recent  months,  with  resultant 
improvements  in  market  quality. 

SOES  active  trading  firms  utilize  the 
technology  of  the  Nasdaq  Workstation 


'  The  spread  stalislics  are  derived  from  a  formula 
comparing  spreads  per  share  in  each  Nasdaq/NMS 
security  traded,  times  the  volume  in  the  stock, 
divided  by  the  lolal  NMS  volume. 

■Release  No.  34-29809  (October  10.  1991). 

•Release  No.  34-29810  (October  10. 1991). 


and  other  vendor  services  that  allow 
anyone  physically  present  at  a  device  to 
closely  monitor  activity  in  Nasdaq 
securities  and  instantaneously  react  to 
news  stories  or  volatility  in  the  market. 
This  technology  has  effectively 
supplanted  the  ability  of  market  makers 
to  respond  to  movements  in  the  market 
as  would  occur  in  telephone 
negotiation,  resulting  in  increased  risk 
of  market  capital  and  inevitably 
decreased  market  quality.  Accordingly, 
the  Association  is  proposing  to  decrease 
the  maximum  size  order  in  SOES  from 
1,000  shares  to  500  shares;  reduce  the 
required  exposure  limits  from  five  to 
two  times  the  tier  level  for 
unpreferenced  order  flow;  include  the 
ability  to  automatically  refresh  a  quote 
when  the  market  maker's  exposure  limit 
has  been  exhausted  and  permit  this 
update  feature  to  be  employed  by 
market  makers  after  each  execution; 
prohibit  short  sales  in  SOES;  and  utilize 
the  15-second  interval  for  quote  updates 
during  locked  and  crossed  markets. 
These  steps  are  expected  to 
substantially  reduce  the  volatility 
caused  by  SOES  activity  without 
materially  afl^ecting  the  operation  of  the 
system  for  individual  investors  or  the 
liouidity  of  the  market. 

The  NASD  is  proposing  to  decrease 
the  1 ,000  share  maximum  order  size  in 
SOES  to  500  shares.  The  NASD  believes 
that  this  change  will  substantially 
reduce  the  exposure  of  market  makers 
caused  by  the  presence  of  SOES  active 
trading  firms,  without  having  a 
detrimental  impact  on  individual 
investor  use  of  the  system.  Our  reviews 
of  SOES  order  entry  data  indicate  that 
the  size  of  orders  entered  by  SOES 
active  trading  firms  are  almost  all  1,000 
shares.  The  continuous  activity  of  these 
firms  represents  the  largest  size  order 
that  is  permissible  in  SOES,  which 
contrasts  markedly  with  all  SOES  trades 
that  in  1992  averaged  only  414  shares. 
Accordingly,  the  NASD  believes  that 
this  change  will  not  disadvantage  retail 
investors.  Any  retail  orders  over  500 
shares  may.  of  course,  be  entered  into 
the  SelectNet  service,  or  negotiated  over 
the  telephone.  In  this  connection, 
market  makers  will  continue  to  be 
required  to  display  size  of  1,000  shares 
in  their  quotations  where  applicable, 
and  be  firm  for  their  published 
quotations  for  a  minimum  of  1,000 
shares  for  any  negotiated  transaction, 
where  applicable.  The  NASD  believes 
that  this  modification,  in  combination 
with  the  prohibition  of  short  sales  in 
SOES  described  below,  will  ameliorate 
the  destabilizing  economic  incentives 
for  SOES  active  trading  firms. 

Similarly,  the  NASD  believes  that 
reduction  in  mandatory  exposure  limits 


from  five  executions  to  two  will 
appropriately  reduce  a  market  maker's 
exposure  from  multiple  SOES 
executions.  This  will  permit  dealers  the 
opportunity  to  timely  and  efficiently 
react  to  market  movements,  thus 
curbing  the  destabilizing  effects  of  SOES 
active  trading  firms.  The  new  exposure 
limits  should  continue  to  provide 
investor  orders  with  sufficient  liquidity 
and  market  maker  participation  in  each 
issue  to  handle  SOES  traffic. 

The  NASD  is  also  proposing  a  system 
change  pertaining  to  preferenced  orders 
that  will  eliminate  their  effect  on  a 
dealer's  exposure  limit.  Since 
preferenced  orders  represent  order  flow 
that  the  dealer  has  agreed  to  accept,  the 
exposure  limits  in  tiie  system  will  apply 
only  to  unpreferenced  orders,  or  those 
orders  executed  with  market  makers  at 
the  inside  quote  on  a  rotational  basis. 
The  NASD  believes  that  this 
modification  will  reduce  the  potential 
for  market  makers  to  deplete  their 
exposure  limits,  thus  ensuring 
continuity  of  the  quotes  and  enhancing 
the  opportunity  for  customers  to 
continue  to  receive  expeditious 
executions  of  their  orders  in  SOES. 

In  addition,  the  NASD  is  proposing  a 
new  automated  quotation  update 
capability  for  dealers  participating  in 
SOES  that  would  guarantee  continuity 
in  quotations  and  continuous 
acccessibility  to  market  prices  by  small 
investors.  Currently,  when  a  market 
maker  depletes  its  exposure  limit  in 
SOES,  its  quote  is  closed  and  the  rules 
require  market  makers  to  refresh  their 
quotes  "promptly,"  i.e..  within  five 
minutes.  If  the  dealer  does  not  act 
within  those  five  minutes,  it  is 
withdrawn  from  the  issue  on  an 
unexcused  basis  and  must  wait  twenty 
days  before  it  can  reregister.  To  prevent 
inadvertent  unexcused  withdrawal  of 
quotations  and  mitigate  the  potential  for 
a  five  minute  interruption  in  pricing 
that  could  occur,  the  Nasdaq  system 
will  automatically  refresh  a  market 
maker's  quote  when  its  exposure  has 
been  depleted.  For  example,  if  a  market 
maker  electing  to  participate  in  the 
automated  update  function  designated 
an  exposure  limit  of  three  times  the 
SOES  tier  size,  and  three  SOES 
executions  took  place,  the  Nasdaq 
system  could  then  refresh  the  market 
maker's  bid  and  offer  using  a  pre- 
designated  interval,  such  as  Va  point. 
Thus,  the  market  maker  would  take  as 
many  executions  as  its  exposure  limit 
permitted,  but  would  never  have  a 
closed  quote  or  an  unexcused 
withdrawal  due  to  inadvertence  or 
failure  to  timely  refresh  its  quote.  The 
automated  system  to  refresh  a  dealer's 
quote  will  be  voluntary  for  market 


makers  and  will  be  available  on  an 
issue-by-issue  basis.  The  system  would 
refresh  a  dealer's  quote  when  the 
exposure  limit  has  been  exhausted  and 
reestablish  the  original  quote  size  and 
exposure  limit.  Additionally,  if  a  mariiet 
maker  elects  to  participate  in  this 
automated  update  feature,  it  will  be  able 
to  set  its  exposure  limit  at  the  maximum 
order  size  for  that  security.  The  update 
will  prevent  a  closed  quote  and  will 
ensure  the  market  maker's  presence  in 
the  system  at  all  times.  Use  of  the 
automated  update  function  will  also 
guarantee  that  the  quotes  in  the  market 
will  progress  in  a  continuous,  orderly 
fashion  in  times  of  market  stress.  Each 
quote  update  will  be  at  a  specific 
fractional  interval  established  by  the 
market  maker,  and  thus  any  rise  or  fall 
in  market  prices  will  occur  gradually, 
avoiding  dramatic  changes  in  quote  to 
quote  volatility. 

The  NASD  is  also  proposing  to 
prohibit  the  entry  of  short  sales  into 
SOES.  The  NASD  believes  that 
execution  of  short  sales  in  an  automated 
environment  such  as  SOES  is 
inappropriate  and  may  substantially 
contribute  to  the  increased  volatility  in 
the  market.  Analysis  of  SOES  active 
trading  firms  in  volatile  markets 
demonstrates  a  pattern  of  sales  in  SOES 
and  subsequent,  almost  immediate, 
repurchases  in  SlectNet  at  lower  prices, 
adding  to  the  volatility  in  the  issue. 
While  short  sales  represent  legitimate 
trading  strategies,  NASD  discussions 
with  order  entry  firms  indicate  that 
there  are  very  few  short  sales  orders 
executed  through  the  system  by  any 
firms  other  than  SOES  active  trading 
firms  engaging  in  aggressive  trading 
strategies.  Accordingly,  the  NASD 
believes  that  this  change  will 
substantially  ameliorate  the  aggressive 
destabiliring  trading  presently  occurring 
in  SOES  with  virtually  no  impact  on 
individual  or  institutional  investors  that 
do  not  use  the  strategies  employed  by 
SOES  active  trading  firms. 

Finally,  the  inclusion  of  the  15- 
second  interval  for  dealer  quotation 
updates  during  locked  and  crossed 
market  conditions  would  conform  the 
operations  of  SOES  to  a  uniform 
standard  at  all  times.  After  the  market 
break  of  1987  when  SOES  stopped 
executing  orders  when  the  markets  were 
locked  or  crossed,  the  NASD  redesigned 
SOES  to  continue  execution  functions 
and  to  deliver  all  orders  to  the  locking 
market  maker.  The  rationale  for  this 
change,  and  for  originally  not  applying 
the  15-second  interval  in  a  locked 
market  situation,  was  the  continuous 
executions  would  cause  the  locking 
market  maker  to  become  aware  of  the 
problem  and  adjust  its  quotes  more 
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expeditiously.  Recently,  however,  the 
NASD  has  become  aware  of  situations 
when  a  market  may  be  locked  for  a  short 
period  of  time,  and  dealers  have  been 
subjected  to  numerous,  instantaneous 
executions.  For  example,  on  1/19/93  in 
Stock  A,  for  a  five  minute  period  before 
the  stock  was  halted  for  a  news 
announcement,  the  market  in  the  issue 
was  locked  or  crossed  for  three  separate 
periods  totalling  1  minute,  43  seconds 
and  58  executions  took  place — one 
market  maker  received  18  executions 
and  another  received  11  executions.  In 
those  five  minutes,  the  price  of  the  stock 
rose  4  points.  In  the  same  issue,  on  1/ 
21/93,  over  a  4  minute  period,  the 
market  was  locked  or  crossed  four 
times,  totalling  just  over  two  minutes, 
resulting  in  74  executions — 26  against 
one  market  maker.  In  stock  B  on  2/2/93, 
the  market  was  locked  for  13  seconds 
and  25  executions  occurred,  7  in  the 
space  of  3  seconds  against  one  market 
maker.  In  Stock  C.  on  2/3/93,  the  market 
was  locked  for  15  seconds  and 
subsequently  crossed  for  32  seconds, 
resulting  in  10  executions  In  less  than 
one  minute.  The  market  in  Stock  D  on 
2/22/93  was  locked  for  5  seconds  and  5 
trades  were  executed  by  2  SOES  active 
trading  firms  against  a  single  market 
maker.  One  minute  later,  the  market  was 
crossed,  and  9  executions  took  place  in 
5  second  by  6  SOES  active  trading  firms, 
against  2  market  makers.  In  Stock  E  on 
2/26/93,  the  market  was  locked  for  3 
seconds,  resulting  in  four  executions 
against  a  single  dealer.  On  3/3/93.  the 
market  in  Stock  F  was  crossed  for  24 
seconds  and  19  executions  took  place 
involving  four  market  makers  and  11 
SOES  active  trading  firms.  Each 
execution  cited  above  took  place  at  the 
maximum  SOES  order  size,  1,000 
shares. 

The  NASD  believes  that  this  type  of 
virtually  unfimited  risk  seriously 
undermines  the  viability  of  the  Nasdaq 
market  and  could  jeopardize  the 
commitment  of  market  making  capital  to 
these  issues.  Accordingly,  we  believe  it 
is  appropriate  to  apply  the  15-second 
interval  in  locked  and  crossed  situations 
as  the  locking  market  maker  will 
continue  to  receive  executions  but  will 
be  provided  a  short  period  of  time  to 
adjust  its  quotes  without  being 
subjected  to  potentially  unlimited 
exposure.  In  addition,  executions  every 
15  seconds  should  continue  to  provide 
ample  incentive  to  firms  to  unlock 
markets  quickly. 

Industry  Discussions 

The  NASD  has  endeavored  to  obtain 
different  perspectives  fitim  the  industry 
on  the  most  effective  and  equitable 
means  of  addressing  the  problems 


described  above.  The  NASD  scheduled 
a  series  of  meetings  with  industry 
representatives,  both  order  entry  firms 
and  market  makera.  to  discuss  the 
proposals.  Industry  representatives 
expressed  overwhelming  support  for  the 
proposed  modifications,  noting  that  the 
changes  will  increase  the  efficiency  of 
executing  individual  investor  orders 
through  the  system,  curb  the  volatility 
in  the  markets  and  reduce  the  risk  to 
market  making  capital. 

The  NASD  also  met  with 
representatives  from  a  SOES  active 
trading  firm  and  in  that  meeting  the  firm 
argued  that  SOES  offers  advantages  to 
the  investing  public,  including:  (l) 
Open  and  equal  access  to  market 
makers,  es|}ecially  In  times  of  market 
stress,  (2)  enhanced  investor  confidence 
in  the  over-the-counter  markets;  (3) 
increased  liquidity  in  stocks  in  which 
SOES  trading  is  high;  and  (4)  additional 
trading  capital  supplied  by  the 
customers  that  utilize  SOES.  The  firm 
maintained  that  SOES  offers  immediacy, 
best  execution  and  forces  market  makers 
to  honor  their  posted  quotes,  thus 
improving  the  liquidity  in  the  market  as 
their  customers  trade  in  and  out  of 
positions  rapidly.  The  firm  also 
maintained  that  order  flow  is  a  valuable 
commodity  and  the  order  How  their 
customers  being  to  SOES  and  SelectNet 
should  result  in  increased  Uquidity, 
revenues  and  market  participation  for 
both  market  makers  and  the  NASD.  The 
firm  opined  that  system  modifications 
would  be  regressive  in  allowing  market 
makers  to  "back  away"  from  their 
quotes  and  emphasized  that  any  new 
rules  in  the  SOES  system  should  apply 
to  all  participants  equally,  across  the 
board.  The  firm  suggested  that  reducing 
required  exposure  Umits  to  •  single 
execution  would  be  helpfuf  to  market 
makers  as  it  would  allow  market  makers 
to  update  their  quotes  before  additional 
executions  were  received  and  stated  that 
studies  should  be  undertaken  before  the 
NASD  commits  to  any  changes  in  the 
rules  or  the  system.  The  firm  suggested 
that  such  studies  could  include,  among 
other  things,  an  analysis  of  spreads  and 
their  relation  to  SOES  activity. 

The  NASD  believes  that  the  proposed 
rule  changes  and  system  modifications 
are  appropriate  and  fully  responsive  to 
the  concerns  articulated  by  the  majority 
of  retail,  SOES  order  entry  firms,  the 
trading  community,  issuers  and 
institutional  participants.  There  is 
overwhelming  evidence  that  aggressive 
SOES  active  trading  firm  activity  is 
detrimental  to  the  markets  as  a  whole, 
undermining  pricing  continuity  and 
equilibrium,  and  resulting  in  increased 
volatility,  reduced  liquidity,  wider 
spreads  and  less  advantageous  pricing 
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for  investors.  Wider  spreads  and 
disruptive  pricing  mechanisms  in 
Nasdaq  issues  must  be  curtailed  in  order 
to  preserve  market  making  capital  for 
the  oeneflt  of  investors  in  the  Nasdaq 
marketplace  as  a  whole.  While  SOES 
active  trading  Hrms  remain  a  significant 
presence  in  the  market,  small  investors 
stand  little  opportunity  of  receiving  fair 
treatment  or  direct  access  to  the 
liquidity  and  depth  of  the  competitive 
Nasdaq  marketplace. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
15A(b)(6),  15A(b)(9),  15A(b)(ll)  and 
llA(a)(l)(C)  of  the  Act.  Among  other 
things,  section  15A(b){6)  requires  that 
the  rules  of  a  national  securities 
association  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  The 
NASD  is  proposing  modifications  to 
SOES  because  of  concerns  that 
concentrated,  aggressive  use  of  SOES  by 
a  growing  number  of  order  entry  firms 
in  resulting  in  increased  volatility  in 
quotations  and  transaction  prices,  wider 
spreads,  and  the  loss  of  liquidity  for 
individual  and  institutional  investor 
orders,  all  to  the  detriment  of  public 
investors  and  the  public  interest. 

SOES  provides  efficient  mechanisms 
to  facilitate  automated  transactions  with 
Nasdaq  market  makers  at  the  best 
available  market  price.  The  exclusive 
purpose  of  the  system  is  directed  toward 
the  small  investor  and  the  new 
proposals  have  been  fashioned  to 
buttress  this  fundamental  purpose.  The 
integrity  and  efficiency  of  the  Nasdaq 
market  to  both  market  making 
participants  and  public  investors  is 
being  undermined  by  certain  training 
practices  involving  orders  emanating 
from  active  SOES  order  entry  firms, 
routinely  1,000  shares  in  size,  that  are 
instantaneously  transmitted  and 
executed  against  market  makers  through 
SOES  in  significant  multiples  during 
periods  of  changing  market  conditions. 
The  effect  of  these  practices  and  the 
volume  and  concentration  of  orders  is  to 
deprive  the  market  maker  of  the 
opportunity  to  react  to  changing  market 
conditions  following  each  execution 
through  appropriate  adjustment  to  its 
quotations.  This  interference  with  a 
market  maker's  normal  functions  creates 
destabilizing  pressure  on  the  market 


that  increases  a  market  maker's 
exposure  five-fold  and  can  result  in  a 
widening  of  quotations  to  reflect 
absorption  of  greater  risk.  Hence,  active 
order  entry  firms'  use  of  a  facility  to 
improve  the  speed  and  efficiency  of  the 
execution  of  small  orders  from  public 
investors  has  had  the  unintended  and 
damaging  consequence  of  degrading  the 
mechanism  of  a  free  and  open  market. 

The  modifications  to  SOES  proposed 
by  the  NASD  are  designed  to  rectify  this 
situation  while  continuing  to  provide 
effective  opportunity  for  the  prompt, 
reliable  execution  of  small  orders 
received  from  the  investing  public.  As 
noted  above,  the  average  size  of  all 
SOES  trades  executed  in  1992  was  only 
414  shares.  The  proposed  reduction  of 
the  maximum  order  size  from  1 ,000  to 
500  shares  will  not  diminish  the  ability 
of  small  investors  and  their  brokers  to 
reap  the  operational  benefits  of  SOES. 
This  will  be  the  case  regardless  of 
whether  the  investor's  order  for  500 
shares  or  less  is  preferenced  or  non- 
preferenced.  Orders  exceeding  500 
shares  can  still  be  effected  at  the  inside 
bid  or  ask  through  SelectNet  or  by 
telephonic  communication  with  the 
responsible  market  maker.  The  sum,  the 
proposed  operational  changes  will  not 
prevent  continued  use  of  SOES  to 
process  the  small  investor  orders 
currently  handled  by  the  system. 

Additionally,  the  proposals  are 
designed  to  curb  the  destabilizing 
effects  of  price  volatility  in  Nasdaq 
securities  resulting  from  the  frequency 
of  changes  to  inside  quotations  and  the 
widening  of  spreads  of  individual 
market  makers.  As  described  earlier,  the 
volality  in  individual  stocks  has  been 
adversely  affected  by  concentrations  of 
unpreferenced  1,000  share  SOES  orders 
being  entered  by  SOES  active  trading 
forms.  Because  of  this  volatility,  small 
investor  orders  may  receive  less 
favorable  prices  than  would  otherwise 
be  the  case.  Adherence  to  the  concept  of 
just  and  equitable  principles  of  trade 
compels  action  to  ensure  that  small 
investors'  orders  receive  the  fair  and 
efficient  executions  that  SOES  was 
designed  to  provide. 

Section  15A(b)(9)  provides  that  the 
rules  of  the  Association  may  not  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act.  These  proposals 
for  SOES  apply  across  the  board  and  do 
not  target  any  particular  user  or 
participant.  Rather,  all  short  sales  are 
prohibited  from  the  system,  as  they  are 
not  deemed  to  be  appropriate  for  the 
purpose  of  the  investment  nature  of  the 
automated  execution  functions.  All 
orders  must  be  500  shares  or  less, 
according  to  the  tier  size  requirements. 


All  dealers  may  set  their  exposure  limits 
at  two  times  the  tier  size  and  may  elect 
to  utilize  the  automated  quote  update 
feature.  The  NASD  believes  that  these 
rule  changes  are  not  anti-competitive,  as 
they  are  uniform  in  application  and  they 
seek  to  preserve  the  functionality  of  fair 
and  evident  automated  executions  for 
small  investor  orders  while  preserving 
market  maker  participation  and 
liquidity.  The  proposals  are  designed  to 
carefully  balance  the  desires  of  small 
investors  to  receive  automated 
executions  of  their  orders  with  the 
needs  of  market  makers  to  effectively 
manage  their  risk  in  an  automated 
execution  environment  so  that  they  will 
continue  to  provide  liquidity  to  small 
retail  investors  in  the  future. 

Section  15A(b)(ll)  empowers  the 
NASD  to  adopt  rules  governing  the  form 
and  content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
The  NASD  is  seeking  to  modify  the 
operations  of  SOES  so  that  SOES 
activity  may  not  result  in  misleading 
quotations  in  the  Nasdaq  market.  Market 
makers  place  quotes  in  the  Nasdaq 
system  and  these  quotes  comprise  the 
inside  market  and  define  the  execution 
parameters  of  SOES.  When  volatility  in 
the  SOES  environment  causes  market 
makers  to  widen  spreads  or  to  change 
quotes  in  anticipation  of  additional 
1.000  share  executions,  the  quotes  in  the 
Nasdaq  market  become  more  volatile 
and  may  be  misleading  to  the  investing 
public.  While  reducing  the  maximum 
tier  size  for  automated  executions  in 
SOES,  the  NASD  is  nevertheless 
preserving  the  minimum  display  size 
requirements  applicable  to  market 
makers'  quotations  in  Nasdaq/NMS  and 
Nasdaq  SmallCap  securities.  The  impact 
of  these  changes  to  the  investing  public 
should  be  minimal,  as  larger  sized 
orders  for  up  to  1,000  shares  will  still 
be  entitled  to  best  execution  al  the 
inside  market.  Absent  these  changes  in 
SOES,  the  quotations  published  in 
Nasdaq  may  not  reflect  the  true  market 
in  a  security  but  instead,  may  reflect 
short-term  volatility  and  loss  of 
liquidity  in  securities,  to  the  detriment 
of  the  investing  public.  Further,  the 
provision  of  the  automated  refresh 
feature  will  ensure  that  a  market 
maker's  quotation  is  updated  after  an 
exposure  limit  is  exhausted.  Use  of  this 
function  will  maintain  continuous 
quotations  in  Nasdaq  as  market  makers 
exhausting  their  exposure  limits  in 
SOES  will  not  be  subject  to  a  "closed 
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quote"  condition  or  an  unexcused 
withdrawal  from  the  market. 

Finally,  the  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
signiHcant  national  market  system 
objectives  contained  in  section 
llA(a)(l)(C)  of  the  Act.  This  provision 
states  it  is  in  the  public  interest  and 
appropriate  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets  to  assure,  among 
other  things,  (i)  economically  efficient 
execution  of  securities  transactions;  (ii) 
fair  competition  among  brokers  and 
dealers;  and  (iii)  the  practicality  of 
brokers  executing  investor  orders  in  the 
best  market.  The  proposed  modification 
of  SOES  would  advance  each  of  these 
objectives  by  preserving  the  operational 
efficiencies  of  SOES  for  the  processing 
of  small  investors'  orders,  by 
maintaining  current  levels  of  market 
maker  participation  through  reduced 
financial  exposure  from  unpreferenced 
orders  exceeding  500  shares,  and  by 
reducing  price  volatility  and  the 
widening  of  market  makers'  spreads  in 
response  to  the  practices  of  SOES  active 
trading  firms. 

In  sura,  the  purpose  of  this  rule 
proposal  is  to  maintain  the  breadth  of 
market  maker  participation  in  SOES  and 
preserve  SOES  as  a  highly  efficient 
facility  for  executing  small  investor 
orders  at  the  inside  bid/ask. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

n.  Date  of  Eflectivencss  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.Q  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  12. 1993. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  93-9244  Filed  4-20-93;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange, 
Incorporated 

April  14, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  SecuriUes  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

American  Maize-Products  Company 
Qass  A  Common  Stock.  $.80  Par  Value 
(File  No.  7-10540) 
Borden  Chemical  &  Plastics,  LP. 

Depositary  Receipts  (File  No.  7-10541) 
British  Telecommunications  PLC 
Final  Installment  American  Depositary 
Receipts  (File  No.  7-10542) 
L.atin  American  Investment  Fund.  Inc. 
Rights  expiring  April  2. 1993  (File  No.  7- 
10543) 
Ethan  Allen  Interiors,  Inc 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10544) 
Pay  less  Cash  ways,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10545) 
Rhone-Poulenc  S.A. 


American  Depositary  Shares  (rep.  Vt 
Ordinary  Share  A)  (File  Na  7-10546) 
Alaska  Air  Group,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10547) 
Indentix  Incorporated 
Common  Stock,  No  Par  Value  {File  No.  7- 
10548) 
Wang  Laboratories,  Inc 
7V4%  Conv.  Sub.  Deb.  due  6/1/2008  (File 
No.  7-10549) 
Wang  Latxiratories,  Inc 
9%  Conv.  Sub.  Deb.  due  5/15/2009  (File 
No.  7-10550) 

These  secttrities  are  listed  and 
registered  on  one  or  more  other  national 
seciuities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  5,  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extension  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc  93-9253  Filed  4-20-93;  8:45  am) 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Incorporated 

April  14,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10510) 
Premdor,  Inc 
Common  Stock,  No  Par  Value  (File  No.  7- 
10511) 
Alco  Standard  Corporation 
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Depositary  Shares  Conv.  Tt6  Stoc±,  No  Par 
Value  (File  No.  7-10512) 
First  Chicago  Corporation 
Depositary  Shares  Cum.  Conv.  Pfd  Stock 
(File  No.  7-10513) 
Starter  Corporation 
Conunon  Stoclc,  $.01  Par  Value  {File  No.  7- 
10514) 
Ace  Limited 
Ordinary  Shares,  S0.125  Par  Value  (File 
No.  7-10515) 
Medical  Resource  Companies  of  America 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10516) 
Consorcio  G  Crupo  Dina  S.A.  DE  C.V. 
American  Depositary  Shares,  No  Par  Value 
(File  No.  7-10517) 
MuniVest  Fund,  inc 
Common  Slock.  $.10  Par  Value  (File  No.  7- 
10516) 
Bear  Steams  Companies.  Inc. 
Depositary  Shares  Cum.  Pfd  Stock.  $1  Par 
Value  (File  No.  7-10519) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  5,  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  E.xchange  Commission. 
450  5th  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  93-9254  Filed  4-20-93;  8:45  am] 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stock  Exchange, 
Incorporated 

April  14. 1993. 

The  above  name  national  securities 
exchange  has  Hied  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
.\ct  of  1934  and  Rule  12f-l  thereunder 


for  unlisted  trading  privf leges  in  tke 
following  securities: 

Eastern  American  Nattrra!  Gas  Trust 
Depositary  Units  (Evidenced  by  Sec.  Prin. 
Eneigy  Receipts)  (File  No.  7-tOS2Q) 
ElfOvenBBS.Ltd. 
8.50%  Cum.  Gtd.  Pmf..  S2S.00  Par  Value 
(File  No.  7-10521) 
Ethan  Allen  Interiors,  Inc. 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
10522) 
Ford  Holdings,  hic. 
Depositary  Shares  (rep.  1/4000  Sb.  Ser.  B 
Cum.  Pfd.  Stk.  $1.00  Par  Value)  (File  No. 
7-10523) 
Genesis  Heahh  Venture,  Inc. 
Common  Stock.  $.002  Par  Value  (File  No. 
7-10524) 
Glamis  Gold  ltd. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10525) 
Grubb  &  Ellis  Co. 
Common  Stock.  $.01 1»aT  Value  (File  No.  7- 
10526) 
Hyperion  2005  Investment  Grade 
Opportunity  Term  Trust.  Inc. 
Common  Stock.  $.001  Par  Value  (File  No. 
7-10527) 
Integra  Financial  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No. 
J        7-10528) 

z'  InterCapital  California  Insured  Municipal 
income  Trust 
Common  Shares  of Seneficial  Interest,  $.01 
Par  Value  (File  No.  7-10529 
InterCapital  Insured  Municipal  Income  Trust 
Common  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-10530) 
Instrument  Systems  Corp. 
Common  Stock.  $.25  Par  Value  (File  No.  7- 
10531) 
Leviathan  Gas  Pipeline  Partners  L.P. 
Pref.  Units,  No  Par  Value  (File  No.  7- 
10532) 
Mellon  Bank  Corp. 
8.20%  Ser.  K  Pfd.,  $1.00  Par  Value  (File 
No.  7-10533) 
Municipal  Partners  Fund.  Inc. 
Conunon  Stock.  $.001  Par  Value  (File  No. 
7-10534) 
Nine  West  Group,  lac 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10535) 
Nuveen  Premium  Income  Municipal  Fund 
llll.  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10536) 
Nuveen  Insured  California  Premium  Income 
Municipal  Fund  2,  Ina 
Common  Stock.  $.ai  Par  Value  (File  No.  7- 
10537) 
Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund.  2  Inc 
Shares  of  Beneficial  Interest.  $.01  Par 
Value  (File  No.  7-10538) 
Nuveen  Insured  New  York  Premium  income 
Municipal  Fund  2 
Shares  of  Beneficial  Interest.  $.01  Par 
Value  (File  No.  7-10539) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  ace  reported  in 
the  consolidated  transaction  reporting 
system. 


Interested  persons  ere  invited  to 
submit  on  or  before  May  S,  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  theieof  with  iiie  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the. Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland,  , 

Deputy  Secretary. 

[FR  Doc.  93-9250  Filed  4-20-93;  8:45  am] 
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IReiease  Na  34-32155;  Fiie  No.  SR-BSE- 
92-3] 

Seilf-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Amendments  to  Mirrar  Rule  Violation 
Enforcement  and  Reporting  Plan 

April  15. 1993. 

I.  Introduction 

On  March  30. 1992,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  sections  19(b)(1)  and  (d)(1) 
of  the  Securities  Exchange  Act  of  1934 
("Act")  >  and  Rules  19b-4  and  19d- 
1(c)(2)  thereunder,*  a  proposed  rule 
change  to  amend  the  BSE's  minor  rule 
violation  enforcement  and  reporting 
plan.  On  April  13, 1992,  the  BSE 
submitted  an  amendment  to  the 
proposed  rule  change  that  made  minor 
clarifying  changes  to  the  original 
proposal.^ 

Tne  proposed  rule  change  was 
noticed  in  Securities  Exchange  Act 
Release  No.  30638  (April  27, 1992).  57 
FR  19446  (May  6. 1992).  No  comments 
were  received  on  the  proposal. 


<  15  U.S.C  7as(b)(l)  and  (d)(1)  (1065). 

>  17  CFR.340.19t>-4  and  19d-l(cX2)  (1992). 

'  See  letter  Eram  Karen  A.  Aluise,  SlaB  Attorney. 
BSE,  to  Mary  Ravell,  Branch  Chief,  Ck>mmission. 
dated  April  13, 1992.  This  amendment  corrected 
theBSF*  cunent  List  of  Exchange  Rule  and  Policy 
Violations  and  Fines  Applicable  Thereto  Puicuant 
to  Section  4  of  Chapter  XVIII  ("List")  by  deleting 
the  failure  to  clear  a  specialist's  pott  from  the  Li«t 
and  adding  the  unauthorized  disclosure  of  give-ups 
to  the  List 


II.  Background 

In  1984,  the  Commission  adopted 
amendments  to  paragraph  (c)  of 
Securities  Exchange  Act  Rule  19d-l  to 
allow  self-regulatory  organizations 
("SROs")  to  submit,  for  Commission 
approval,  plans  for  the  abbreviated 
reporting  of  minor  rule  violations.* 
Subsequently,  in  Securities  Exchange 
Act  Release  No.  26737  (April  17. 1989), 
54  FR  16438-1  (April  24, 1989)  (File  No. 
SR-BSE-8S-2).  the  Commission 
approved  a  BSE  proposal  for  a  minor 
rule  violation  disciplinary  system  and 
for  the  abbreviated  reporting  of  minor 
rule  violations  pursuant  to  Rule  19d- 
1(c)  under  the  Act.  Accordingly,  the 
BSE  is  relieved  of  the  current  reporting 
requirements  of  section  19(d)(1)  with 
respect  to  disciplinary  action  taken 
pursuant  to  the  Exchange's  Minor  Rule 
Violation  Flan  ("Plan").' 

The  BSE's  Plan,  as  embodied  in 
Chapter  XVIII.  Section  4  of  the  BSE's 
Rules  of  the  Board  of  Governors, 
provides  that  the  Exchange  may  impose 
a  fine,  not  to  exceed  $2500,  on  any 
member,  member  organization,  allied 
member,  approved  person,  or  registered 
or  non-registered  employee  of  a  member 
or  member  organization  for  a  minor  rule 
violation  of  certain  specified  Exchange 
rules.  Alternatively,  the  Plan  permits 
any  person  to  contest  the  Exchange's 
imposition  of  the  fine  through 
submission  of  a  written  answer,  at 
which  time  the  matter  will  become  a 
disciplinary  proceeding  subject  to 
Chapter  XXX  of  the  BSE's  Rules  of  the 
Board  of  Governors  and,  where 
applicable,  the  reporting  provisions  of 
paragraph  (c)(1)  of  Commission  Rule 
19d-l.  Furthermore,  the  Exchange 
retains  the  option  of  bringing  violations 
of  rules  included  under  Chapter  XVIII. 
Section  4  to  full  disciplinary 
proceedings. 

m.  The  Proposal 

In  the  Exchange's  original  proposal  to 
adopt  Chapter  XVIII,  Section  4,  the  BSE 
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*See  Sflcuritios  Exchange  Act  Release  No.  21013 
(June  1.  1984).  49  FR  23838  (June  8,  1964).  See  infm 
note  5  for  a  disaission  of  periodic  reporting  under 
a  minor  rule  plan. 

•Pursuant  to  paragraph  (c)(1)  of  Rule  19d-l.  an 
SRO  is  required  to  file  promptly  with  the 
Commission  notice  of  any  "nnal"  disciplinary 
action  taken  by  the  SRO.  Pursuant  to  paragraph 
(c)(2)  of  Rule  19d-l.  any  disciplinary  action  taken 
by  the  SRO  for  violation  of  an  SRO  rule  that  hai 
been  designated  a  minor  rule  violation  pursuant  to 
the  plan  shall  not  be  considered  "rmal"  for 
purposes  of  section  19(d)(1)  of  the  Act  if  the 
sanction  imposed  consists  of  a  fine  not  exceeding 
S2S00  and  the  sanctioned  person  ha*  not  sought  an 
adjudication,  including  a  hearing,  or  otherwise 
exhausted  his  or  her  administrative  remedies.  By 
deeming  unadjudicated  minor  violations  a*  not 
final,  the  Commission  permits  the  SRO  to  report 
violations  on  a  periodic  (quarterly),  as  opposed  to 
Immedia  ^  basis. 


indicated  that  it  periodically  would 
amend  the  List  of  rules  subject  to  the 
Plan.  The  Commission  subsequently 
approved  an  amendment  to  this  List, 
adding  BSE  rules  and  policies  that  are 
appropriate  for.summary  disciplinary 
proceedings."  The  Exchange  currently 
proposes  to  amend  Chapter  XVIII, 
Section  4  to  incorporate  the  following 
violations  of  Exchange  policies  into  the 
Plan:  (1)  Violation  of  Exchange 
identification  requirement;  (2)  failure  to 
lockup  facility;  and  (3)  possession  of 
firearms  or  other  weapons. 

The  proposed  fine  schedules  for 
violations  of  the  above  policies,  under 
Chapter  XVm,  Section  4  are  as  follows: 
(1)  First  offense  (depending  upon  the 
substantive  violation),  either  a  written 
warning  or  a  $2500  fine;  (2)  second 
offense  (depending  upon  the  substantive 
violation),  a  $50  fine,  a  $100  fine,  or  a 
$2500  fine  and  (3)  subsequent  offenses 
(depending  upon  the  substantive 
violation),  either  a  $100  fine,  a  $250 
fine,  or  a  $2500  fine. 

The  Exchange  states  that  the  proposed 
rule  change  will  advance  the  objectives 
of  section  6(b)(6)  of  the  Act  in  that  its 
members  and  persons  associated  with 
its  members  will  be  disciplined 
appropriately  for  violation  of  rules 
where  the  Exchange  has  determined  that 
such  violation  is  minor  in  nature.  The 
Exchange  believes  that,  in  accordance 
with  sections  6(b)(7)  and  (6)(d)(l)  of  the 
Act,  the  Plan  provides  for  a  fair 
disciplinary  procedure  for  the 
imposition  of  sanctions. 

IV.  Commission  Findings 

In  adopting  Rule  19d-l,  the 
Commission  noted  that  the  Rule  was  an 
attempt  to  balance  the  informational 
needs  of  the  Commission  against  the 
reporting  burdens  of  the  SROs.'  In 
promulgating  paragraph  (c)  of  the  Rule, 
the  Commission  was  attempting  further 
to  reduce  those  reporting  burdens  by 
permitting,  where  immediate  reporting 
was  unnecessary,  quarterly  reporting  of 
minor  rule  violations.  The  Rule  is 
intended  to  be  limited  to  rules  which 
relate  to  areas,  such  as  record  keeping 
or  record  retention,  that  can  be 
adjudicated  (quickly  and  objectively. 

The  Commission  believes  that  the 
policy  violations  that  the  BSE  proposes 
to  include  in  its  Plan  meet  this  criterion 
and  should  be  added  to  the  List.  In 
particular,  the  Commission  believes  that 
the  BSE  policies  regarding  violation  of 
Exchange  identification,  lockup  of 
facilities,  and  possession  of  firearms  or 


*  See  Securities  Exchange  Act  Release  No.  29S86 
(August  20,  1991),  56  FR  42094  (August  26.  1991) 
(File  No.  SR-BSE-91-2). 

'See  Securities  Exchange  Act  Release  No.  13762 
Ouly  8,  1977).  42  FR  36411  (July  14.  1977). 


Other  weapons  are  easily  determined 
and  amenable  to  quick,  objective 
determinations  of  compliance.  Efficient 
and  equitable  enforcement  of  these  three 
violations  should  not  entail  the 
complicated  factual  and  interpretative 
inquiries  associated  with  more 
sophisticated  Exchange  disciplinary 
actions. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  sections  6(b)(1),  (6)  and 
(7),  6(d)(1)  and  19(d).«  The  proposal  is  ' 
consistent  with  the  section  6(b)(6) 
requirement  that  the  rules  of  an 
exchange  provide  that  its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violations  of  rules  of  the  exchange.  In 
this  regard,  the  proposal  will  provide  an 
efficient  procedure  for  appropriate 
disciplining  of  members  in  those 
instances  when  a  rule  or  policy 
violation  is  either  technical  and 
objective  or  minor  in  nature.  Moreover, 
because  the  Plan  provides  procedural 
rights  to  the  person  fined  and  permits  a 
disciplined  person  to  request  a  full 
hearing  on  the  matter,  the  proposal 
provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members  which  is 
consistent  with  sections  6(b)(7)  and 
6(d)(1)  of  the  Act. 

The  Commission  also  believes  that  the 
proposal  provides  an  alternate  means  by 
which  to  deter  violations  of  the  BSE 
policies  included  in  the  Plan,  thus 
furthering  the  purposes  of  section 
6(b)(1)  of  the  Act.  An  exchange's  ability 
to  enforce  effectively  compliance  by  its 
members  and  member  organizations 
with  Commission  and  exchange  rules  is 
central  to  its  self-regulatory  functions. 
Inclusion  of  a  rule  in  an  exchange's 
minor  rule  violation  plan  should  not  be 
interpreted  to  mean  it  is  an  unimportant 
rule.  On  the  contrary,  the  Commission 
recognizes  that  inclusion  of  rules  under 
a  minor  rule  violation  plan  not  only 
may  reduce  reporting  burdens  of  an 
SRO  but  also  may  make  it  disciplinary 
system  more  efficient  in  prosecuting 
violations  of  these  rules. 

In  addition,  because  the  BSE  retains 
the  discretion  to  bring  a  full  disciplinary 
proceeding  for  any  violations  included 
on  the  List,  the  Commission  believes 
that  adding  the  policies  subject  to  this 
proposal  will  enhance,  rather  than 
reduce,  the  BSE's  enforcement 
capabilities  regarding  these  policies. 


•  15  U.S.C  78f9b)(l).  (6)  and  (7).  78f(d)(l)  and 
78s(d)  (1986). 
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Finally,  tb«  Commission  believes  that 
the  inclusion  of  the  policies  subject  to 
this  proposal  on  the  List  will  prove  to 
be  an  effective  alternate  response  to  a 
violation  when  the  initiation  df  a  full 
disciplinary  proceeding  is  unsuitable 
because  snch  a  proceeding  may  be  more 
costly  and  time-consuming  in  view  of 
the  minor  nature  of  the  particular 
violations. 

It  therefore  is  ordered.  Pursuant  to 
section  19fb)(2)  and  Rule  19d-l(c)(2) 
under  the  Act,"  that  the  proposed  rule 
change  is  approved. 

For  (he  Commission,  by  tlie  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'" 

Margarei  U.  McFarUoid, 
Dep  u  ty  Secretary. 
IFR  Doc.  93-B304  Filed  4-20-83;  8:45  am] 

BILLING  CODE  •010-«t'M 


(Release  No.  34-32150;  File  No.  SR-NASD- 
92-52J 

Self-Regulatory  Organizations;  Filing 
of  Proposed  Rule  Ctiange  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Public  Availability  of 
Arbitration  Awards 

April  15.  1993. 

Pursuant  to  section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  2, 1992 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  ofthe  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  herewith  filing  a 
proposed  rule  change  to  Part  III,  Section 
41(f)  ofthe  NASD  Code  of  Arbitration 
Procedure  (the  "Code").  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  deletions  are  in  bradkets. 
•        •        «        *        « 

CODE  OF  ARBITRATION  PROCEDURE 

*  «  *  *  • 

Partin 

UNIFORM  CODE  OF  ARBITRATION 


Awards 

"15  U.S.C  78s(b)(2)  (1988)  and  17  CF£240.19d- 
liclUKlBfiU 

"•17  CFR  20O.3O-3(aK44)  (1992). 


Sec.  41.  (a)  to  (e)  Unchanged. 

(f)  An  awards  liirvolving  public 
customers]  and  their  contents!, 
excluding  the  names  ofthe  arbitrators,] 
shall  be  made  publicly  available.  lA 
party  to  an  arbitration  involving  a 
public  customer  may  request  that  the 
Director  of  Arbitration  provide  copies  of 
all  awards  rendered  by  the  arbitrator(s) 
diosen  to  decide  its  case.  A  party 
wishing  to  obtain  such  information 
must  notify  the  Director  of  Arbitration 
within  three  (3)  business  days  of  receipt 
of  notification  of  the  identity  of  the 
person(s)  named  to  the  panel.) 

(g)  and  (h)  Unchanged. 
•        •        •        •        • 

n.  Setf-Regulatory  Organlzatien's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  conceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  ofthe 
most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  NASD  is  proposing  to  amend 
Section  41(f)  of  Part  III  of  the  Code  to 
provide  for  public  availability  of  all 
arbitration  awards.  Currently,  public 
customer  awards  issued  on  or  after  May 
10,  1989,  the  effective  date  of  Section 
41(f),  are  publicly  available,  but  with 
the  names  of  the  arbitrators  deleted. 
Parties  to  an  arbitration  may,  however, 
obtain  copies  of  awards  previously 
rendered  by  the  arbitrators  selected  to 
decide  their  case.  The  proposed  rule 
change  to  Section  41(f)  deletes  reference 
to  awards  involving  public  customers, 
thereby  making  all  awards  publicly 
available;  deletes  the  requirement  of 
removing  arbitrators'  names  from 
publicly-available  awards;  and  deletes 
the  provision  for  obtaining  awards  by 
the  arbitrators  chosen  to  bear  a 
particular  case  involving  a  public 
customer,  since  all  awards  would  now 
be  available. 

The  proposed  rule  change  was 
prompted  by  several  factors.  First,  the 
current  system  has  become  burdensome 
to  both  the  parties  and  the  Arbitration 
£)epartment  staff.  Parties  to  a  dispute 
involving  a  public  customer  who  wish 


information  on  their  arbitratecs  mtist 
request  iniormation  conoeming  NASD 
awards  from  the  Aihitiation 
Department,  and  then  frtun  other  self- 
regulatory  organizations  ("SROs")  for 
awards  rendered  in  those  fora  by  the 
same  arbitrators.  Parties  may  also  seek 
information  en  awards  issued  by  other 
SROs  from  leporting  services,  such  as 
the  Securities  Arbitration  Commentator. 
As  a  result,  delays  in  obtaining  the 
information  have  been  experienced  by 
the  parties,  and  the  NASD's  staff  has 
been  burdened  with  the  review  of  over 
3,000  arbitration  awards  each  time  a 
request  is  made.  Under  the  proposed 
rule  change,  awards  would  be  indexed 
by  arbitrator  so  the  parties  can  obtain 
the  awards  in  which  they  cire  interested. 
Access  to  the  awards  will  be  through  the 
NASD's  office  in  Rockville,  Maryland. 
These  awards  would  be  distributed  by 
mail  or,  in  certain  instances,  by 
facsimile  transmission.  A  second  factor 
prompting  the  proposed  rule  change  is 
that  all  other  securities  industry  SROs 
make  public  customer  awards  publicly 
available,  without  deletion  of 
arbitrators'  names.  The  Uniform  Code 
provision  adopted  by  the  Securities 
Industry  Conference  on  Arbitration 
("SICA")  states  that  summary 
information  contained  in  the  awards 
shall  be  made  publicly  available  in 
accordance  with  the  policies  of  the 
sponsoring  SRO.  The  Uniform  Code 
relates  only  to  public  customer  cases, 
and  thus  does  not  address  industry  ' 
arbitrations.  ' 

The  arbitration  codes  of  some  SROs 
give  public  customers  the  option  of 
requesting  that  their  names  be  removed 
before  the  awards  are  made  public  (see, 
e.g..  New  York  Stock  Exchange 
("NYSE")  Rule  627(f)).  The  NASD 
believes  that  the  principle  of  full 
disclosure  should  be  evenly  applicable 
to  all  parties,  including  members, 
associated  persons  and  customers,  and 
therefore  does  not  propose  to  provide 
the  option  of  deleting  customers'  names. 

The  decision  to  make  industry  awards 
available,  as  well  as  public  awards,  was 
made  after  considering  that  the  NYSE 
makes  all  awards  public  and  has  not 
experienced  any  negative  resuhs.  The 
NASD  understands  that  many  industry 
awards  become  public  knowledge  in 
any  event,  through  the  parties  or  their 
counsel,  despite  the  NASD's  current 
policy  of  noB^disclosure. 

The  NASD  believes  that  including  the 
names  of  the  arbitrators  in  publicly- 
available  awards  will  not  have  any 
adverse  impact  on  arbitrators,  nor 
reduce  their  willingness  to  serve  in  the 
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future.'  This  belief  is  based  on  the 
NYSE's  experience  siace  May  1989. 
Prior  to  the  effectiveness  of  the 
proposed  rule  change,  the  NASD  plans 
to  >viit«-to  all  arbilrators  so  that  those 
who  decided  cases  from  May  1969  to 
the  effective  date  of  the  proposed  rule 
change  with  the  understanding  tkat 
their  names  would  not  be  made  publicly 
available  will  be  advised  of  the  change. 

(b)  The  NASD  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15Att))(6)  of 
the  Act,'  in  that  the  proposed  rule 
change  will  facilitate  the  arbitration 
process  in  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Begulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  fm(&  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 

'  The  ^4ASD  submiUed  a  leller  to  UieCommUiion 
stating  that  a  memorandum  was  »«nt  to  all  active 
arbitrators,  numbering  about  7.000.  to  provide  them 
with  certain  infonnalion  about  the  planned 
disclosure  of  their  names  on  awards  to  the  parties. 
The  NASD  did  not  receive  any  commenu  from  the 
arbitrators  on  the  upcoming  disclosure  of  their  « 
names  on  awards.  See  letter  to  Christopher  J. 
Michailoff.  Attorney.  Over-the-CountBr  Regulation. 
Division  of  Market  Regulation.  SEC.  from  Suzanne 
Roth  well.  Aasociate  General  Counsel.  i^ASD,  dated 
April  14, 1993. 

"  15  U.S.C.  780-3. 


Socrrtary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW^ 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  %vritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  fUed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conmiission  and  any  person,  other  than 
those  that  may  be  withheld  from  thr 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  fiUng  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  3, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursnant  to  delegated 
authority,  17  CTR  200.30-3(a)(12). 
Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(PR  Doc.  93-9312  Filed  4-20-93;  8:45  am) 

BILLING  CODE  S010-01-M 


[Rel.  No.  lC-19405;  811-^148] 

Colonial  Corporate  Cash  Trust  I; 
Application  for  Deregistration 

April  14,  1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLlCAhrr:  Colonial  Corporate  Cash 
Trust  I. 

RELEVANT  ACT  SECTION:  Section  8(0- 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  on  Form 
N-eF  was  filed  on  March  29.  1993. 
HEARING  OR  NOTIFICATION  OF  HEARMC:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10,  1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  One  Financial  Center, 
Boston,  MA  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Rq>resentatioiis 

1.  AppUcant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  diversified  management 
investmeirt  company  under  the  Act.  On 
March  13.  1981,  applicant  filed  a 
notification  of  registration  under  section 
8(a)  of  the  Act.  On  that  same  date, 
applicant  filed  a  registration  statement 
under  the  Securities  Act  of  1933  and 
section  8(b)  of  the  Act.  After  an 
amendment  to  the  registration  statement 
was  filed  on  June  11.  1981.  the 
registration  statement  was  declared 
effective  on  June  16.  1981.  Applicant's 
initial  public  offering  commenced 
immediately  thereafter. 

2.  On  October  11. 1991.  applicant's 
board  of  trustees  unanimously  approved 
the  terms  of  an  agreement  and  plan  of 
reorganization  ("Reorganization  Plan"), 
authorized  the  preparation  and  filing  of 
proxy  material  relating  to  the  proposed 
reorganization,  and  authorized  the 
calling  of  a  special  meeting  of 
applicant's  shareholders  to  vote  on  the 
proposed  reorganization.  The 
Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  IV  (the  "Trust")  (File  No.  811- 
2865).  a  registered  open-end 
management  investment  company. 
Applicant's  trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  appUcant's 
expenses,  such  as  state  and  federal  fihng 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  December  27. 1991.  applicant 
filed  proxy  materials  relating  to  the 
proposed  reorganization  with  the 
Commission,  and  mailed  these  materials 
to  its  shareholders.  At  a  s{>ecial  meeting 
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held  on  February  14, 1992,  applicant's 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  February  14, 1992,  pursuant  to 
the  Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  asserts 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant's 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant's  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant's  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $24,935,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
-proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
investment  Man.-)gement.  under  delegated 
authority. 

Margaret  H.  NfcFarland, 
Deputy  Secretary. 

IFR  Doc.  93-9247  Filed  4-20-93;  8:45  ami 
8<LUNG  CODE  S01(M)1-M 


IRet.  No.  IC-19403;  811-895] 

The  Colonial  Fund;  Application  for 
Deregistration 

April  14. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Colonial  Fund. 
RELEVANT  ACT  SECTWN:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
Fn.lNG  DATt:  The  application  on  Form 
N-8F  was  fded  on  March  29, 1993. 


HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Lfiterested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certiHcate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  One  Financial  Center, 
Boston,  MA  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung.  Senior  Attorney,  at 
(202)  504-2803,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  a 
open-end  diversified  management 
investment  company  under  the  Act. 
Railway  and  Light  Securities  Company, 
applicant's  predecessor  and  a  Delaware 
corporation,  registered  as  an  investment 
company  on  October  28, 1940.  In  1953, 
applicant's  predecessor  company 
changed  its  name  to  The  Colonial  Fund, 
Inc.  On  July  27, 1959,  applicant's 
predecessor  merged  wiUi  The  Colonial 
Fund,  Inc.,  a  Massachusetts  corporation. 
This  entity  registered  as  an  investment 
company  and  filed  a  registration 
statement. 

2.  On  April  12, 1991  and  December 
13, 1991.  applicant's  board  of  trustees 
unanimously  approved  an  agreement 
and  plan  of  reorganization 
("Reorganization  Flan"),  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant's  shareholders  to 
vote  on  the  proposed  reorganization. 
The  Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  m  (the  "Trust")  (File  No.  811- 
881),  a  registered  open-end  management 


investment  company.  Applicant's 
trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant's 
expenses,  such  as  state  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  December  27, 1991,  appUcant 
filed  proxy  materials  relating  to  the 
proposed  reorganization  with  the 
Commission,  and  mailed  these  materials 
to  its  shareholders.  At  a  special  meeting 
held  on  February  14. 1992,  applicant's 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  February  14, 1992,  pursuant  to 
the  Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant's 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant's  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant's  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $94,600,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in.  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  93-9248  Filed  4-20-93;  8:45  am) 

BtLUNO  CODE  MIO-OI-M 


[Rel.  No.  IC-t9«>7;  811^895] 

Colonial  Government  Securities  Plus 
Trust;  Application  tor  Oereglstration 

April  14,  aoaa. 

agency;  Securities  and  Exdiange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  {the  "Act"). 
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APPUCANT:  Colonial  Government 
Securities  Plus  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  Application  on  Form 
N-6F  was  filed  on  March  29, 1993. 
HEARING  OR  NOTW=ICATK)N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  -persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  pwrsonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicaot,  in  the  form  of  an  alftdavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
heating  by  writing  to  the  SEC's 
Secretary, 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW..  Washington.  D.C.  20549. 
Applicant.  One  Financial  Center, 
Boston.  MA  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung.  Senior  Attorney,  at 
(202)  504-2803.  or  Elizabeth  G. 
Ostermaa,  Branch  Qiief.  at  (202)  272- 
3016  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  diversified  management 
investment  company  under  the  Act.  On 
October  28,  1983,  applicant  filed  a 
notification  of  jegistration  under  section 
8(a)  of  the  Act.  On  that  same  date, 
applicant  Bled  a  registration  statement 
under  the  Securities  Act  of  W33  and 
section  eCb)  of  the  Act.  After  an 
amendment  to  the  registration  statement 


was  filed  on  January  S.  1984.  the 
registration  statement  was  declared 
effective  on  February  1. 1984. 
Apphcant's  initial  pubhc  offering 
commenced  imnwoiately  thereafter. 

2.  On  April  12. 1991  and  December 
13, 1991,  applicant's  board  of  trustees 
unanimously  approved  the  terms  of  an 
agreement  and  plan  of  reorganieation 
("Reorganization  Plan"),  authorized  the 
,    preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant's  shareholders  to 
vote  on  the  proposed  reorganization. 
The  Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  III  ("Trust")  (File  No.  eil-«81),  a 
registered  open-end  management 
investment  company.  Applicant's 
trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  apphcant's 
expenses,  such  as  state  and  federal  fifing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  its  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  muhiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  December  27. 1991,  applicant 
filed  proxy  materials  relating  to  the 
proposed  reorganization  with  the 
Commission,  and  mailed  these  materials 
to  its  shareholders.  At  a  special  meeting 
held  on  February  14, 1992,  applicant's 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  June  5, 1992.  pursuant  to  the 
Reorganization  Plan,  appficant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  apphcant's 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant's  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  apphcant's  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $331,818,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
habilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in.  nor  does  it  propose  to 


engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margarst  H.  McFarUnd. 

Deputy  Secretary. 

[PR  Doc  93-9245  Filed  4-2(MI3:  8:45  am) 

atajNO  CODE  M10-0t^ 


[Ret.  Me.  1C-n486;  811-2728] 

Colonial  Strategic  Income  Trust; 
AppHcaUon  for  Deregistration 

April  14. 1993 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPLICANT:  Colonial  Strategic  Income 
Trust. 

RELEVANT  ACT  SECTION:  Section  8{f). 
SUMMARY  OF  APPUCATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  March  29,  1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  One  Financial  Center. 
Boston.  MA  02111. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fehcia  H.  Kung.  Senior  Attorney,  at 
(202)  504-2803,  or  EHzabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  MFORMATION:  The 
following  is  a  sinmnary  of  the 
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application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Pubic  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  diversified  management 
investment  company  under  the  Act.  On 
February  4, 1977,  applicant's 
predecessor,  Colonial  Option  Income 
Fund,  Inc.,  Hied  a  notiHcation  of 
registration  under  section  8(a)  of  the 
Act.  On  the  same  date,  applicant's 
predecessor  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  and  section  8(b)  of  the  Act.  The 
registration  statement  was  declared 
effective  on  April  4, 1977. 

2.  On  April  12, 1991  and  December 
13, 1991,  applicant's  board  of  trustees 
unanimously  approved  an  agreement 
and  plan  of  reorganization 
("Reorganization  Plan"),  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant's  shareholders  to 
vote  on  the  proposed  reorganization. 
The  reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  I  (the  "Trust")  (File  No.  811- 
2214),  a  registered  open-end 
management  investment  company. 
Applicant's  trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant's 
expenses,  such  as  slate  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  On  March  20, 1992.  applicant  filed 
proxy  materials  relating  to  the  proposed 
reorganization  with  the  Commission, 
and  mailed  these  materials  to  its 
shareholders.  At  a  special  meeting  held 
on  May  1,  1992,  applicant's 
shareholders  approved  the 
Reorganization  Plan. 

4.  On  May  1, 1992,  pursuant  to  the 
Reorganization  Plan,  applicant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant's 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant's  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant.  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant's  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 


Reorganization  Plan.  These  expenses 
totaled  approximately  $147,559,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  resp)ect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Apphcant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Apphcant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

|FR  Doc.  93-9246  Filed  4-20-93;  8:45  am) 

BILUNO  CODE  tOIO-Ot-M 


(ReL  No.  IC-19404;  811-5138] 

Colonial  Tax-Exempt  Money  Market 
Trust;  Application  for  Deregistration 

April  14, 1993 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Colonial  Tax-Exempt  Money 
Market  Trust. 

RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
F1UNG  DATE:  The  application  on  Form 
N-8F  was  filed  on  March  29, 1993. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 


hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicant.  One  Financial  Center, 
Boston.  MA  02111. 

FOR  FURTHER  INFORMATION  CONTACT: 
Felicia  H.  Kung.  Senior  Attorney,  at 
(202)  504-2803.  or  Elizabeth  G. 
Osterman.  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPI.EMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  apphcation 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  Massachusetts 
business  trust  and  is  registered  as  an 
open-end  non-diversified  management 
investment  company  under  the  Act.  On 
May  1, 1987,  applicant  filed  a 
notification  of  registration  under  section 
8(a)  of  the  Act,  and  a  registration 
statement  under  the  Securities  Act  of 
1933  and  section  8(b)  of  the  Act.  After 
two  amendments  to  the  registration 
statement  were  filed,  the  registration 
statement  was  declared  effective  on  June 
16,  1987.  Applicant's  initial  public 
offering  commenced  immediately 
thereafter. 

2.  On  April  12, 1991  and  December 
13, 1991,  applicant's  board  of  trustees 
unanimously  approved  the  terms  of  an 
agreement  and  plan  of  reorganization 
("Reqrganization  Plan"),  authorized  the 
preparation  and  filing  of  proxy  material 
relating  to  the  proposed  reorganization, 
and  authorized  the  calling  of  a  special 
meeting  of  applicant's  shareholders  to 
vote  on  the  proposed  reorganization. 
The  Reorganization  Plan  provided  for 
reorganization  of  applicant  into  a  newly 
organized  separate  series  of  Colonial 
Trust  IV  (the  "Trust")  (File  No.  81 1- 
2865),  a  registered  open-end 
management  investment  company. 
Applicant's  trustees  recommended  the 
reorganization  to  its  shareholders  as  a 
means  of  reducing  certain  of  applicant's 
expenses,  such  as  state  and  federal  filing 
fees.  In  addition,  the  proposed 
transaction  would  enable  applicant  to 
implement  certain  changes  in  the  trust 
agreement  and  by-laws,  such  as 
permitting  the  issuance  of  multiple 
classes  of  shares  and  providing  for 
broader  indemnification  of  trustees. 

3.  Applicant  mailed  proxy  materials 
relating  to  the  proposed  reorganization, 
dated  IDecember  31. 1991,  to  its 
shareholders.  At  a  special  meeting  held 
on  February  14. 1992,  applicant's 


Federal  Register  /  Vol.  58.  No.  75  /  Wednesday,  April  21.  1993  /  Notices  21499 


shareholders  approved  the 
Reorganization  Plan. 

4.  On  February  14,  1992.  pursuant  to 
the  Reoiganization  Plan,  apphcant 
transferred  all  of  its  then  existing  assets 
to  the  Trust.  At  the  same  time,  the  Trust 
issued  shares  to  applicant  equal  in 
number  to  the  number  of  applicant's 
shares  then  outstanding.  These  shares  of 
the  Trust  were  distributed  pro  rata  to 
applicant's  shareholders  in  complete 
liquidation  of  their  interests  in 
applicant  The  reorganization  did  not 
affect  the  net  asset  value  of  the  shares 
held  by  applicant's  shareholders. 

5.  Applicant  paid  all  expenses 
incurred  in  connection  with  the 
Reorganization  Plan.  These  expenses 
totaled  approximately  $17,399,  and 
consisted  of  legal,  auditing,  printing  and 
postage  expenses,  as  well  as  certain 
expenses  related  to  the  proxy 
solicitation.  No  brokerage  commissions 
were  paid  with  respect  to  the 
reorganization. 

6.  At  the  time  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities.  Applicant  is  not  a  party  to 
any  litigation  or  administrative 
proceeding.  Applicant  is  not  presently 
engaged  in,  nor  does  it  propose  to 
engage  in,  any  business  activities  other 
than  those  necessary  for  the  winding  up 
of  its  affairs. 

7.  Applicant  intends  to  file  a 
certificate  of  dissolution  or  similar 
documents  in  accordance  with 
Massachusetts  law  after  receipt  of  the 
requested  order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Depu  ty  Secretary. 

(PR  Doc.  93-9249  Filed  4-20-93;  8:45  am] 

BILLING  CODE  801(M>1-M 


[Rel.  No.  IC-19408;  File  No.  812-8254] 

Applications;  Keyport  Life  Insurance 
Co.,  et  al. 

April  14,  1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 


APPUCANTS:  Keyport  Life  Insurance 
Company  ("Keyport"),  KMA  Variable 
Account  ("KMA  Account"),  and 
Keyport  Variable  Account  I  ("Variable 
Account  I",  with  KMA  Account  "the 
Accounts"). 

RELEVANT  1940  ACT  SECTIONS:  Approval 
requested  under  section  26(b)  and 


exemption  requested  under  section 
17(b)  from  section  17(a). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  approving  the  substitution 
of  shares  of  the  Managed  Income  Fund 
("MIF")  for  shares  of  the  High  Yield 
Bond  Fund  ("HYBF")  and  the 
Investment  Grade  Bond  Fund  ("IGBF"), 
and  the  substitution  of  shares  of  the 
Strategic  Managed  Assets  Fund 
("SMA")  for  shares  of  the  International 
Stock  Fund  ("ISF"),  each  of  which  is  a 
portfolio  of  the  SteinRoe  Variable 
Investment  Trust  ("SteinRoe  Trust") 
(the  "SubsUtution").  Thereafter,  MIF 
and  SMAF  will  continue  to  serve  as 
eligible  funding  vehicles  together  with 
the  other  portfolios  of  SteinRoe  Trust 
("Eligible  Fund(s)")  for  certain  flexible 
premium  variable  annuity  contracts 
offered  by  the  KMA  Account  and  certain 
single  premium  variable  life  insurance 
policies  previously  offered  by  Variable 
Account  I. 

FILING  DATE:  The  application  was  filed 
on  January  28, 1993  and  amended  on 
February  16,  1993. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  11, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  reque^  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  5th 
Street  NW.,  Washington,  DC  20549. 
Applicants,  c/o  Robert  R.  Baird,  Esq., 
Keyport  Life  Insurance  Company,  125 
High  Street,  Boston,  Massachusetts 
02110.  Copies  of  Joan  E.  Boros,  Esq., 
Freedman,  Levy,  KroU  &  Simonds,  1050 
Connecticut  Avenue  NW.,  suite  825, 
Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046,  or  Wendell  M.  Faria.  Deputy 
Chief,  at  (202)  272-2060.  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 


Applicant's  Representations 

1.  Keyport  was  chartered  in  Rhode 
Island  in  1957  as  a  stock  life  insurance 
company.  Its  name  was  changed  from 
Keystone  Provident  Life  Insurance 
Company  on  January  1, 1991.  Keyport 
writes  individual  and  group  fixed  and 
variable  immediate  and  deferred 
annuity  contracts  on  a  non-participating 
basis.  Keyport  is  not  currently  offering 
variable  life  insurance  policies.  Keyport 
is  licensed  to  do  business  in  all  states 
other  than  New  York,  as  well  as  in  the 
District  of  Columbia  and  the  Virgin 
Islands.  Keyport  is  a  wholly-ovmed 
indirect  subsidiary  of  Liberty  Mutual 
Insurance  Company  ("Liberty  Mutual"). 
Among  Liberty  Mutual's  other  indirect 
subsidiaries  is  the  investment  advisory 
firm  of  Stein  Roe  &  Famham 
Incorporated  ("Stein  Roe"),  the  adviser 
to  SteinRoe  Trust. 

2.  Keyport  established  KMA  Account 
on  January  9,  1980,  and  Variable 
Account  I  on  September  2,  1982 
pursuant  to  the  provisions  of  the 
insurance  laws  of  the  state  of  Rhode 
Island.  The  Accounts  are  segregated 
investment  accounts  registered  with  the 
Commission  as  unit  investment  trusts 
pursuant  to  the  provisions  of  the  1940 
Act.  Each  Account  is  divided  into  sub- 
accounts ("Sub-account(s)")  that 
correspond  to  the  portfolios  of  SteinRoe 
Trust,  including  MIF.  HYBF.  IGBF, 
SMAF,  and  ISF.  The  KMA  Account 
serves  as  the  funding  medium  for 
certain  variable  annuity  contracts  issued 
and  administered  by  Keyport 
("Contracts").  Variable  Account  I  was 
established  to  fund  certain  individual 
single  premium  variable  life  insurance 
policies  offered  by  Keyport  ("Policies"). 
Keyport  is  no  longer  actively  offering 
the  Policies  funded  through  Variable 
Account  I.  Keyport  Financial  Services 
Corp.  serves  as  principal  underwriter  for 
the  Contracts  and  the  Policies. 

3.  The  current  Contracts  offered  by 
the  KMA  Account  provide  for 
investment  in  the  sub-accounts  that 
invest  in  each  of  the  portfolios  of 
SteinRoe  Trust.  SteinRoe  Trust  is  a 
series  type  investment  company  which 
currently  has  nine  (9)  types  of 
investment  portfolios  ("Funds")  that 
have  differing  investment  objectives, 
poUcies  and  restrictions.  SteinRoe  Trust 
was  established  on  June  10, 1987  in 
connection  with  the  sale  of  Keyport  to 
Liberty  Mutual  by  the  Travelers 
Insurance  Company  of  Hartford, 
Connecticut  ("Travelers").  The  initial 
sales  of  shares  of  SteinRoe  Trust  were 
pursuant  to  an  Order  of  the  Commission 
approving  the  substitution  of  such 
shares  for  shares  of  funds  afiiliated  with 
Travelers  Life  Insurance  Company. 


21500 


Federal  Register  /  Vol.  S8,  No.  75  /  Wednesday.  April  21.  1993  /  Notices 


4.  Applicants  state  that  HYBF.  IGBF. 
and  ISF  as  individual  investment 
alternatives  have  not  generated  the 
interest  of  owners  of  Contracts  or 
owners  of  Policies  (collectively 
"Owners")  that  was  anticipated  at  the 
time  of  their  creation.  Moreover,  overall 
variable  product  sales  by  Keyport  have 
not  generated  the  volume  of  assets 
sufficient  to  make  each  investment 
alternative  viable.  Applicants  assert  that 
in  the  nine  months  from  December  31. 
1991  to  September  30,  1992.  the  assets 
of  HYBF  attributable  to  Owners  only 
increased  by  approximately  $3.5 
million,  the  assets  of  ICBF  attributable 
to  Owners  only  increased  by 
approximately  $4  million,  and  the  assets 
of  ISF  attributable  to  Owners  only 
increased  by  approximately  $1.4 
million.  The  increases  reflect  new  sales 
of  Contracts,  transfers  and  appreciation. 

5.  According  to  the  Applicants,  as  of 
September  30. 1992.  the  assets 
attributable  to  Owners  of  each  of  the 
Funds  expected  to  be  eliminated  were 
relatively  small,  had  not  increased 
significantly  and  had  not  generated  a 
sufficient  level  of  assets  to  justify  the 
high  expense  ratios  or  the  portion  of 
expenses  that  Keyport's  affiliates 
assume.  Keyport  asserts  that  it  can 
better  serve  the  interests  of  Owners  by 
developing  investment  alternatives, 
such  as  MIF  and  SMAF,  that  it  believes 
better  suit  the  needs  and  interests  of 
Owners.  Also,  Keyport  is  currently  in 
negotiations  with  a  Ufe  insurance 
company  for  the  acquisition  of  a 
subsidiary  insurance  company  that 
manages  significant  assets  relating  to 
variable  insurance  products.  The 
concentration  of  investments  in  MIF 
and  SMAF  through  the  Substitution  is 
an  interim  step  that  will  faciUtate  the 
consolidation  with  SteinRoe  Trust  of  the 
underlying  fund  of  the  company  to  be 
acquired. 

6.  Keyport  on  its  own  behalf  and  on 
behalf  of  the  Accounts  proposes  to  effect 
a  substitution  of  shares  of  MIF  for  all 
shares  of  HYBF  and  IGBF.  and  a 
substitution  of  all  shares  of  SMAF  for  all 
shares  of  ISF  attributable  to  the 
Contracts  and  the  Policies.  Keyport  will 
pay  all  expenses  and  transaction  costs  of 
the  Substitution,  including  any 
appUcable  brokerage  commissions. 
Keyport  previously  supplemented  the 
prospectuses  of  the  Accounts  to  reflect 
the  proposed  Substitution  relating  to 
HYBF  and  IGBF.  Soon  after  the  filing  of 
the  amended  application  with  the 
Commission.  Keyport  will  supplement 
the  prospectuses  of  the  Accounts  to 
reflect  tlie  proposed  Substitution 
relating  to  ISF. 

7.  Keyport  will  sdiedule  the 
Substitution  to  occur  as  soon  as 


practicable  following  the  issuance  of  the 
Order  so  as  to  maximize  the  benefits  to 
be  realized  from  the  Substitution. 
Within  five  (5)  days  after  the 
Substitution,  Keyport  will  send  to 
Owners  written  notice  of  the 
Substitution  (the  "Notice")  that 
identifies  the  shares  that  have  been 
eliminated  and  the  shares  of  MIF  and 
SMAF  that  have  been  substituted. 
Keyport  will  include  in  such  mailing 
the  supplements  to  the  prospectuses  of 
the  Accounts  that  disclose  the 
completion  of  the  Substitution  or  an 
updated  prospectus,  as  appropriate. 
Owners  will  be  advised  in  the  Notice 
that  for  a  period  of  thirty  (30)  days  from 
the  mailing  of  the  Notice,  they  may 
transfer  all  assets,  as  substituted,  to  any 
other  available  Sub-account,  without 
limitation  and  without  charge  ("Free 
Transfer  Period").  Moreover,  any 
transfers  of  all  available  assets  hrom 
HYBF.  IGBF.  and  ISF  from  the  date  of 
the  supplements  will  not  be  counted  as 
transfer  requests  under  any  contractual 
provisions  that  limit  allowable  transfers. 
After  the  Substitution.  Owners  will  be 
afforded  the  same  rights,  including 
surrender  and  transfer  rights,  without 
regard  to  amounts  invested  under  the 
Contracts  and  the  Policies  as  they 
currently  have. 

8.  Immediately  following  the 
Substitution,  Keyport  will  treat,  as 
single  Sub-accounts  of  its  Accounts,  the 
Subaccounts  invested  in  shares  of 
HYBF  and  IGBF  and  the  continuing 
Sub-accounts  invested  in  MIF.  and  the 
Sub-accounts  invested  in  ISF  and  the 
continuing  Sub-accounts  invested  in 
SMAF.  Keyport  will  reflect  this 
treatment  in  disclosure  documents  for 
the  Accounts,  the  financial  statements 
of  the  Accounts  and  the  annual  reports 
filed  by  the  Accounts. 

9.  Keyport  will  redeem  for  cash  and 
securities  all  shares  of  HYBF,  IGBF.  and 
ISF  it  currently  holds  on  behalf  of  the 
Accounts  at  the  close  of  business  on  the 
date  selected  for  the  Substitution.  All 
shares  held  by  the  Accounts  are 
attributable  to  Owners.  Keyport's 
redemption  of  shares  of  HYBF.  IGBF. 
and  ISF  will  be  effected  partly  for  cash 
and  partly  for  securities  as  a  partial 
"redemption-in-kind."  SteinRoe  Trust 
will  effect  the  redemptions-in-kind  to 
the  extent  consistent  with  the 
investment  objectives  and 
diversification  requirements  applicable 
to  MIF  and  SMAF.  Keyport  will  review 
the  securities  selected  by  SteinRoe  Trust 
for  redemption-in-kind  to  assure  that 
such  securities  are  suitable  investments 
for  MIF  and  SMAF,  respectively.  Prior 
to  effecting  the  Substitution,  SteinRoe 
Trust  will  take  all  actions  necessary  to 
comply  with  the  requirements  of  section 


18(f)  of  the  1940  Act  and  Rule  18f-l 
thereunder,  as  authorized  by  the 
Agreement  and  Declaration  of  Trust, 
dated  June  9, 1987.  The  securities 
redeemed-in-kind  will  be  used  together 
with  the  cash  proceeds  to  purchase  the 
shares  of  MIF  and  SMAF.  Applicants 
have  determined  that  partially  effecting 
the  redemption  of  shares  of  HYBF, 
IGBF.  and  ISF  in-kind  is  appropriate, 
based  on  the  current  similarity  of 
certain  of  the  portfolio  investments  of 
HYBF,  IGBF.  and  MIF.  respectively,  and 
ISF  and  SMAF.  In  all  cases,  Keyport  on 
behalf  of  the  Accounts  will 
simultaneously  place  the  redemption 
requests  with  HYBF,  IGBF,  and  ISF  and 
the  purchase  orders  with  MIF  and 
SMAF,  so  that  the  purchases  will  be  for 
the  exact  amounts  of  the  redemption 
proceeds.  As  a  result,  at  all  times, 
monies  attributable  to  Owners  currently 
invested  in  HYBF  and  IGBF  Sub- 
accounts and  ISF  Sub-accounts  will  be 
fully  invested.  HYBF,  IGBF,  and  ISF 
will  process  redemption  requests,  and 
MIF  and  SMAF  will  process  purchase 
orders  at  prices  based  on  the  current  net 
asset  values  next  computed  after  receipt 
of  the  requests  and  orders  in  a  manner 
consistent  with  Rule  22c-l  under  the 
1940  Act. 

10.  Keyport's  "seed  money" 
investment  in  SteinRoe  Trust  is  held 
directly  in  its  General  Account  and  not 
through  the  Accounts  or  any  other 
separate  account.  On  the  business  day 
following  the  Substitution  or  as  soon 
thereafter  as  is  consistent  with  the 
purpose  e)^lained  below,  Keyport  will 
redeem  entirely  for  cash  the  ^ares  of 
HYBF.  IGBF.  and  ISF  held  by  its 
General  Account.  By  effecting  the 
redemptions  in  the  order  described, 
Keyport  is  providing  the  mechanism 
whereby  it  assumes  all  of  the 
transaction  costs  relating  to  the 
Substitution.  The  full  net  asset  value  of 
the  redeemed  shares  held  by  the 
Accounts  will  be  reflected  in  the 
Owners'  accumulation  unit  values 
following  the  Substitution.  Any  direct 
or  indirect  costs  of  liquidating  the  assets 
of  HYBF,  IGBF,  and  ISF  will  be  reflected 
in  the  net  asset  value  at  which  Keyport 
subsequently  redeems  its  shares. 

11.  SteinRoe  has  been  fully  advised  of 
the  terms  of  the  Substitution.  Keyport 
anticipates  that  SteinRoe,  to  the  extent 
appropriate,  will  conduct  the  trading  of 
portfolio  securities  and  adjust  the 
maturities  of  HYBF.  IGBF,  and  ISF  to 
provide  for  the  anticipated  redemptions 
of  shares  held  by  the  Accounts  and 
Keyport. 


Applicant's  Legal  Analysis  and 
Conditions 

12.  Section  26(b)  of  the  1940  Act 
provides,  in  pertinent  part,  that  "(ilt 
shall  be  unlawful  for  any  depositor  or 
trustee  of  a  registered  unit  investment 
trust  holding  the  security  of  a  single 
issuer  to  substitute  another  security  for 
such  security  unless  the  Commission 
shall  have  approved  such  substitution." 
The  purpose  of  section  26(b)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  the 
shares  of  a  particular  issuer  and  to 
prevent  unscrulinized  substitutions 
which  might,  in  effect,  force 
shareholders  dissatisfied  with  the 
substituted  security  to  redeem  their 
shares,  tliereby  possibly  incurring  either 
a  loss  of  the  sales  load  deducted  from 
initial  purchase  payments,  an  additional 
sales  load  upon  reinvestment  of  the 
redemption  proceeds,  or  both.  Section 
26(b)  affords  this  protection  to  investors 
by  preventing  a  depositor  or  trustee  of 
a  unit  investment  trust  holding  the     ' 
shares  of  one  issuer  from  substituting 
for  those  shares  the  shares  of  another 
issuer,  unless  the  Commission  approves 
that  substitution. 

13.  Applicants  assert  that  the 
purposes,  terms  and  conditions  of  the 
Substitution  are  consistent  with  the 
principles  and  purposes  of  section  26(b) 
and  do  not  entail  any  of  the  abuses  that 
section  2G(b)  is  designed  to  prevent.  The 
Substitution  is  an  appropriate  solution 
to  the  limited  Owner  interest  and 
investment  in  HYBF  and  IGBF  and 
consistent  with  Keyport's  alternative 
funding  plans  for  the  Contracts  through 
MIF.  The  Substitution  is  also  an 
appropriate  solution  to  the  limited 
Owner  interest  and  investment  in  ISF. 
The  Substitution  is  proposed  to  provide 
a  consolidation  of  assets  of  Funds  that 
currently  and  in  the  future  may  be 
expected  to  be  of  insufficient  size  to 
promote  consistent  investment 
performance  or  to  reduce  operating 
expenses.  Moreover,  MIF  will  provide 
an  appropriate  funding  medium  for  the 
consolidation  of  assets  resulting  from 
the  acquisition  of  a  subsidiary  life 
insurance  company  with  significant 
assets  attributable  to  variable  insurance 
products. 

14.  The  Substitution  wiU  not  result  in 
the  type  of  costly  forced  redemption 
that  section  26(b)  was  intended  to  guard 
against  and  is  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  1940  Act  for  the 
following  reasons: 

(a)  The  Substitution  is  of  shares  of  a 
Fund  of  SteinRoe  Trust  whose 
objectives,  policies  and  restrictions  are 
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sufficiently  similar  to  the  objectives  of 
the  substituted  Funds  so  as  to  continue 
fulfilling  the  Owners'  objectives  and 
risk  expectations; 

(b)  If  an  Owner  so  requests,  during  the 
Free  transfer  Period,  assets  will  be 
reallocated  for  investment  in  an  Owner- 
selected  Fund; 

(c)  The  Substitution  will,  in  all  cases, 
be  at  net  asset  value  of  the  resjjective 
shares,  without  the  imposition  of  any 
transfer  or  similar  charge: 

(d)  Keyport  has  undertaken  to  assume 
the  expenses  and  transaction  costs, 
including  among  others,  legal  and 
accounting  fees  and  any  brokerage 
commissions,  relating  to  the 
Substitution  and  is  effecting  the 
redemption  of  shares  of  HYBF,  IGBF, 
and  ISF  in  a  manner  that  attributes  all 
transaction  costs  to  Keyport; 

(e)  The  partial  redemptions-in-kind 
contemplated  for  appropriate  securities 
of  HYBF.  IGBF.  and  ISF  are  expected  to 
contribute  to  the  reduction  of  such 
costs: 

(f)  The  Substitution  will  not  be 
counted  as  a  transfer  under  any 
contractual  provisions  that  limit 
allowable  transfers; 

(g)  The  Substitution  in  no  way  will 
alter  the  insurance  benefits  to  Owners  or 
the  contractual  obligations  of  Keyport; 

(h)  The  Substitution  in  no  way  will 
alter  the  tax  benefits  to  Owners; 

(i)  Owners  may  choose  simply  to 
withdraw  amounts  credited  to  them 
following  the  Substitution  under  the 
conditions  that  currently  exist,  subject 
to  any  applicable  declining  sales  load; 
and 

(j)  The  Substitution  is  expected  to 
confer  certain  modest  economic  benefits 
to  Owners  by  virtue  of  the  enhanced 
asset  size. 

15.  Keyport  has  determined  that  it  is 
in  the  best  interests  of  Owmers  to 
substitute  shares  of  MIF  for  shares  of 
HYBF  and  IGBF  and  to  substitute  shares 
of  SMAF  for  ISF  for  the  following 
reasons.  Each  of  the  Funds  is  an  existing 
portfolio  of  the  SteinRoe  Trust  and 
managed  by  Stein  Roe.  The  custodian, 
independent  accountants,  distributor 
and  administrator  are  the  same  entities 
for  each  Fund.  Keyport  has  determined 
that  the  overall  investment  objective  of 
MIF  is  sufficiently  similar  to  those  of 
HYBF  and  IGBF  to  be  appropriate  for 
substitution.  Keyport  also  has 
determined  that  the  overall  investment 
objective  of  SMAF  is  a  reasonable 
alternative  to  that  of  ISF  to  be 
appropriate  for  substitution. 

16.  The  investment  objective  of  HYBF 
is  to  provide  investors  with  generous 
income  by  investing  primarily  in 
corporate  bonds  and  debentures  which 
are  rated  below  "investment  grade"  by 


the  major  rating  services  (for  Moody's, 
securities  rated  below  Baa;  for  S&P. 
securities  rated  below  BBB),  or  which 
are  unrated.  MIF  seeks  a  high  level  of 
current  income.  Capital  preservation 
and  appreciation  are  secondary 
objectives.  MIF  invests  in  debt  securities 
rated  BBB  or  above  and  may  invest  up 
to  20%  of  its  assets  in  debt  and 
convertible  debt  securities  rated  as  low 
as  CCC  to  increase  its  yield.  IGBF  seeks 
current  income  by  investment  primarily 
in  a  broad  range  of  investment  quality 
debt  securities.  As  a  secondary 
objective,  IGBF  seeks  to  protect  capital. 
Where  appropriate,  IGBF  will  act  on 
opportunities  to  realize  capital 
appreciation.  Both  HYBF  and  IGBF  are 
income  oriented  funds,  as  is  MIF.  MIF, 
however,  is  a  significantly  more 
conservatively  managed  investment 
alternative  than  either  HYBF  or  IGBF. 

17.  The  investment  objective  of  ISF  is 
to  seek  long  term  growth  of  capital  by 
investment  primarily  in  a  diversified 
portfolio  of  foreign  securities.  Current 
income  is  not  a  primary  factor  in  the 
selection  of  portfolio  securities.  The 
Fund  invests  primarily  in  equity 
securities  but  also  may  invest  in 
preferred  stocks,  convertible  securities, 
and  debt  securities  that  are  considered 
high  quality  by  an  established  rating 
agency  or,  if  unrated,  are  of  comparable 
quality  as  determined  by  the  Sub- 
Adviser.  Under  normal  market 
conditions,  the  Fund  will  invest  at  least 
65%  of  its  total  assets  (taken  at  market 
value)  in  foreign  securities.  SMAF  seeks 
long  term  growth  of  capital.  At  least 
65%  of  the  total  assets  will  be  invested 
in  the  common  stock  of  growth 
companies,  including  foreign 
companies,  whose  earnings  are  expected 
to  increase  more  rapidly  than  most 
public  companies.  Applicants  state  that 
there  is  no  alternative  for  ISF's 
investment  of  at  least  65%  of  its  total 
assets  in  foreign  securities.  The 
Substitution  of  SMAF,  however,  is 
consistent  with  ISF's  objective  of 
seeking  long-term  growth  of  capital 
through  equity  investments.  SMAF's 
objective  also  is  long  term  growth  of 
capital  through  equity  investments, 
albeit  primarily  domestic  issues.  SMAF 
may  invest  up  to  25%  of  its  total  assets 
in  foreign  securities. 

18.  According  to  the  Applicants,  in 
reviewing  the  Funds  to  form  an  opinion 
as  to  which  Fund  was  an  appropriate 
alternative,  they  were  faced  with  a 
significantly  different  economic 
environment  than  when  HYBF.  IGBF, 
and  ISF  were  established.  Therefore, 
Keyport  concluded  that  the  selection  of 
a  Fund  that  shared  the  general 
objectives  of  the  Funds  to  be  eliminated 
and  that  involves  more  moderate  or 
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comparable  risk  exposure  serves  the 
Interests  of  Owners.  Keyport  and 
SteinRoe  Trust,  therefore,  cooperated  in 
establishing  MIF  and  Applicants 
selected  SMAF  as  a  funding  alternative 
to  ISF. 

19.  Applicants  considered  the  fact 
that  the  investment  performance  of 
IGBF  and  HYBF  recently  has  been 
positive  and  that,  as  a  new  fund,  MIF 
has  DO  performance  history.  Applicants 
believe  that  MIF's  future  performance 
will  be  comparable  to  HYBF  and  IGBF, 
consistent  with  MIF's  more  conservative 
investment  policy  and  more  moderate 
investment  risk  exposure.  Applicants 
also  considered  the  comparative 
performance  histories  of  ISF  and  SMAF 
in  objective  and  relative  terms  and 
concluded  that  SMAF  was  a  suitable 
alternative  to  ISF. 

20.  SteinRoe  Trust's  adviser  and 
administrator  have  voluntarily  agreed  to 
reimburse  the  Funds  for  operating 
expenses  in  excess  of  certain  specified 
percentages.  The  expenses  as  a 
percentage  of  average  net  assets  before 
reimbursement  for  each  of  the  Funds  to 
be  eliminated  are  higher  than  the 
anticipated  or  actual  expenses  of  MIF 
and  SMAF.  Moreover,  the  current 
undertaking  to  cap  expenses  at  1.00% 
which  applies  to  HYBF  and  IGBF.  and 
at  1.75%  which  applies  to  ISF,  only 
extends  to  April  30, 1993.  It  is  not 
known  at  this  time  whether  a  further 
undertaking  to  cap  expenses  of  HYBF, 
IGBF,  and  ISF  will  be  made.  However, 
the  undertaking  to  cap  expenses  of  hJBF 
extends  to  April  30, 1994.  SMAF's 
expenses  are  already  below  the 
applicable  cap.  Thus,  Owners  will  not 
be  exposed  to  higher  expenses  following 
the  Substitution  of  MIF  for  HYBF  and 
IGBF.  and  SMAF  for  ISF.  and  may  in 
fact  benefit  from  lower  expense  ratios 
than  estimated  for  MIF  and  experienced 
by  SM.\F  that  may  result  from  the 
consolidation  of  assets.  In  any  event,  the 
management  fee  component  of  such 
expenses  is  considerably  lower  for  MIF 
as  compared  to  either  HYBF  or  IGBF 
and  for  SMAF  as  compared  to  ISF. 

21.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  an 
a^liated  person  of  an  affiliated  person, 
from  selling  any  security  or  other 
property  to  such  registered  investment 
company.  Section  17(a)(2)  of  the  1940 
Act  prohibits  any  of  the  persons 
described  above,  from  purchasing  any 
security  or  other  property  from  such 
registered  investment  company.  As 
explained  above,  immediately  follov^g 
the  Substitution,  Keyport  wiU  treat,  as 
single  Sub-accounts  of  its  Accounts,  the 
Sub-accounts  invested  in  shares  of  the 
substituted  Funds  and  the  continuing 


Funds.  MIF  and  SMAF,  respectively. 
The  Commission  has  taken  the 
interpretive  position  that  sub-accounts 
of  a  registered  separate  account  are  to  be 
treated  as  separate  investment 
companies  in  connection  with 
sub^tution  transactions.  Keyport  could 
be  said  to  be  transferring  unit  values 
between  Sub-act^unts.  The  transfer  of 
unit  values  could  be  said  to  involve 
purchase  and  sale  transactions  betvreen 
Sub-accounts  that  are  affiliated  persons. 
Therefore,  the  Substitution  may  require 
an  exemption  from  section  17(a)  of  the 
1940  Act,  pursuant  to  Section  17(b)  of 
the  1940  Act. 

22.  Apphcants  assert  that,  for  all  the 
reasons  stated  above  with  regard  to 
section  26(b),  the  Substitution  is 
reasonable  and  fair.  It  is  expected  that 
existing  and  future  Owners  will  benefit 
from  the  consolidation  of  assets  in  MIF 
and  SMAF.  The  transactions  effecting 
the  Substitution  including  the 
redemption  of  the  shares  of  HYBF. 
IGBF,  and  ISF  and  the  purchase  of 
shares  of  MIF  and  SMAF  will  be 
effected  in  conformity  with  section  22(c) 
of  the  1940  Act  and  Rule  22o-l 
thereunder.  Moreover,  the  partial 
redemptions-in-kind  of  shares  of  the 
Funds  will  be  effected  in  conformity 
vn\h  section  18(f)  and  Rule  18f-l 
thereunder,  and  Rule  17a-7  under 
section  17  of  the  1940  Act  and  SteinRoe 
Trust's  established  procedures  pursuant 
to  Rule  178-7.  Owner  interests,  in 
practical  economic  terms,  will  not  differ 
in  any  measurable  way  from  such 
interests  immediately  prior  to  the 
Substitution.  The  full  net  asset  value  of 
the  redeemed  shares  held  in  the  account 
will  be  reflected  in  the  Owners' 
accumulation  values  following  the 
substitution.  In  each  case,  the 
consideration  to  be  received  and  paid  is 
reasonable  and  fair.  Keyport  believes, 
based  on  its  review  of  existing  federal 
incoine  tax  laws  and  regulations  and 
advice  of  counsel,  that  the  Substitution 
will  not  give  rise  to  any  taxable  income 
for  Owners. 

23.  The  investment  objectives  of  MIF 
and  SMAF  are  sufficiently  similar  to  the 
investment  objectives  of  the  substituted 
Funds  (HYBF  and  IGBF.  and  ISF, 
respectively)  to  be  appropriate  for 
substitution.  The  Substitution  is 
consistent  with  the  general  purposes  of 
the  1940  Act.  The  proposed  transactions 
do  not  present  any  of  the  issues  or 
abuses  that  the  1940  Act  is  designed  to 
prevent.  Owners  will  be  fully  informed 
of  the  terms  of  the  Substitution  through 
the  supplements  to  the  prospectuses  of 
the  Accounts,  the  prospectuses  for 
SteinRoe  Trust  and  the  Notice  and  will 
have  an  opportunity  to  reallocate 


investments  prior  to  and  following  the 
Substitution. 

Conclusion 

For  the  foregoing  reasons.  Applicants 
submit  that  their  request  for  approval  of 
the  Substitution  uinder  section  26(b)  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fiairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Further,  Applicants  also 
represent  that  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve  over- 
reaching on  the  part  of  any  person 
concerned;  the  proposed  transaction  is 
consistent  with  the  investment  policy  of 
each  registered  investment  company 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and  the  proposed  transaction 
is  consistent  with  the  general  purposes 
of  the  1940  Act.  Therefore,  Applicants 
submit  that  the  Substitution  meets  all  of 
the  requirements  of  section  17(b)  of  the 
1940  Act  and  that  an  order  should  he 
granted  exempting  the  Substitution  from 
the  provisions  of  section  17(a),  to  the 
extent  requested. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc  93-9308  Filed  4-20-93:  8:45  am] 
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The  One  Group  and  Ciddman,  Sactta  & 
Co.;  Application 

April  15, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  One  Group  (formerly. 
The  Helmsman  Fund)  (the  "Fund"),  and 
Goldman,  Sachs  &  Co.  on  behalf  of  itself 
and  all  securities  dealers  controlling, 
controlled  by,  or  ujider  common  control 
with  Goldman,  Sachs  &  Co.  ("Goldman 
Sachs"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  17(b)  for  an 
exemption  from  section  17(a). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  that  would  permit 
portfolios  of  the  Fund  to  engage  in 
principal  transactions  with  Goldman 
Sachs  and  any  other  securities  dealer 
that  may  be  an  affiliated  person  of  an 
affiliated  person  of  such  portfoUos 
solely  because  of  sub-advisory 
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relationships  with  other  portfolios  of  the 
Fund.  The  order  also  would  permit 
Goldman  Sachs  to  engage  in  principal 
transactions  with  portfolios  of  any 
registered  investment  company  of 
which  Goldman  Sachs  is  an  agitated 
person  of  an  affiliated  person  solely 
because  of  its  sub-advisory  relatixuiship 
with  other  portfolios  of  that  investment 
company. 

RUNG  DATE:  The  application  was  filed 
on  January  29.  1993.  and  amended  on 
March  31. 1993. 

HEARING  OR  NOTIRCATION  OF  HEARING  An 
order  granting  the  application  will  be 
issued  unless  the  Slic  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  10, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicants.  85  Broad  Street.  New  York. 
New  York  10004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Robertson.  Staff  Attorney,  at 
(202)  504-2283.  or  C.  David  Messman. 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulations). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  fund  is  registered  as  an  open- 
end  management  investment  company 
under  the  Act.  It  has  twenty-nine 
separate  investment  portfolios.'  BANC 


'  The  Fund's  porlfolios  are  (he  U.S  Trusury 
Money  MaituI  Portfolio,  the  Prima  Money  Market 
Portfolio.  th4  Tax-Free  Money  M<irkat  Portfolio,  the 
Ohio  Miinicijinl  Money  Market  Portfolio.  th« 
Income  Equity  Portfolio,  the  Disciplined  Value 
Portfolio,  the  Growth  Equity  Portfolio,  flw  Blue 
C3up  Equity  Porlfolio.  the  Equity  Indax  Portlolio. 
the  Uileraa(i»nal  Ecfuity  Index  Purtfolio.  th« 
Quantitative  Equity  Porlfolia  the  Flenible  Balanced 
Portfolio,  the  Income  Portfolio,  the  Limited 
Volatility  Bond  Portfolio,  the  Government  Bond 
Portfolio,  the  Intcrmedinte  Bond  Porlfolio,  the 
Government  AKM  Portfolio,  the  Multi-Market 
Portfolio,  the  Inlurmediale  Tax-Free  Portfolio,  the 
Tax-Free  Bond  Porlfolio,  the  Texas  Tax-Free  Bond 
Portfolio,  the  West  Virginia  Tax-Free  Bond 


ONE  Investment  Advisors  Corporation 
(the  "Adviser"),  an  indirect  wholly- 
owned  subsidiary  of  BANC  ONE.  serves 
as  investment  adviser  for  al!  the 
portfolios  of  the  Fund. 

2.  Goldman  Sachs  Asset  Management 
("GSAM").  a  separate  operating  division 
of  Goldman,  Sat±s  &  Co..  serves  as  the 
investment  sub-adviser  for  the  Ftmd's 
Government  ARM  Portfolio.  Boston 
International  Advisors.  Inc.  ("Boston 
International")  serves  as  the  sub-adviser 
to  the  Fund's  Latemational  Eqiiity  Index 
Portfolio,  Van  Kanipen  Merritt 
Management.  Inc.  ("Van  Kampen") 
serves  as  the  sub-adviser  for  the  Fund's 
Multi-Market  Portfolio.  All  portfolios  for 
which  no  sub-adviser  is  employed  are 
managed  directly  by  the  Adviser. 

3.  Goldman.  Sai±s  &  Co.  is  registered 
as  a  broker-dealer  pursuant  to  the 
Securities  Exchange  Act  of  1934. 

4.  Applicants  seek  an  exemption 
under  sections  6(c)  and  17(b)  from 
section  17(a)  to  the  extent  necessary  to 
permit  present  and  future  portfolios  of 
the  Fund  to  engage  in  principal 
transactions  with  Goldman  Sachs  end 
any  other  securities  dealer  that  may  be 
an  affiliated  person  of  an  affiliated 
person  of  such  portfolios  solely  because 
of  sub-advisory  relationships  with  other 
portfolios  of  the  Fimd.  Applicants  also 
seek  similar  relief  to  permit  Goldman 
Sachs  to  engage  in  principal 
transactions  with  portfolios  of  any 
registered  investment  company  of 
which  Goldman  Sachs  is  an  affiliated 
person  of  an  affiliated  f)erson  solely 
because  of  its  sub-advisory  relationship 
with  other  portfolios  of  that  investment 
company. 

Applicants'  Legal  CoDclosions 

1.  Section  17(a)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  or  an  aHiliated 
person  of  such  person,  acting  as 
principal,  to  sell  securities  to  the 
company  or  to  purchase  securities  from 
the  company.  Section  2(a)(3)  defines 
"affiliated  person"  of  another  person  to 
include,  among  other  things,  any  person 
directly  or  indirectly  controlling, 
controlled  by.  or  under  cuimmon  control 
with,  such  other  person,  and  if  such 
person  is  an  investment  company,  any 
investment  adviso-  thereof. 

2.  Section  17(b)  provides  for  SEC 
approval  of  a  proposed  affiliated 
transaction  that  vrould  be  otherwise 
prohibited  by  section  17(a)  if  the  terms 
of  the  transatrtion.  including  the 


Portfolio,  the  Kentucky  Tax-Free  Bond  Portfolio,  the 
Ohio  Municipal  Bond  PortfoUo.  the  Trsacury 
Money  Market  Portfolio,  the  Treasury  Only  Mooey 
Maikst  Portfolio,  the  GovamnMnl  Money  Market 
Portfolio,  the  Tax  Exempt  Money  Market  Portfolio, 
and  the  Institutional  Prime  Money  Market  Portfolio. 


consideration  to  be  paid  or  received,  are 
reason^le  and  fair  and  do  not  involve 
oveneadiing  on  the  part  of  any  person 
concsmed,  the  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned,  and  the 
transaction  is  consistent  with  the 
general  purpoaes  of  the  Act.  Section  6(c) 
provides  that  the  SEC  may  exempt  any 
transactions  from  any  provision  of  the 
Act  if  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

3.  Because  the  portfolios  of  the  Fund 
have  the  same  investment  adviser,  and 
the  Fund's  officers  and  trustees  oversee 
the  management  and  pohcies  of  each 
portfolio,  the  portfohos  might  be 
deemed  to  be  under  common  control 
within  the  section  2(a)(3)  definition  of 
"affiliated  person."  Thus,  each  portfolio 
might  be  deemed  to  be  an  affiliated 
person  of  each  other  portfolio  of  the 
Fund.  While  applicants  do  not  concede 
that  the  portfolios  are  under  common 
control,  they  assume,  for  purposes  of  the 
application,  the  existence  of  such 
control  relationship  and  consequent 
affiliation. 

4.  In  view  of  the  above,  each 
investment  sub-adviser  of  a  portfolio  of 
the  Fund  may  be  deemed  to  be  an 
affiliated  person  of  an  affiliated  person 
of  any  of  ^e  Fund's  portfolios  that  it 
does  not  advise.  Each  such  sub-adviser, 
as  an  affiliated  person  of  each  portfolio 
it  advises  and  as  an  affiliated  person  of 
an  affiUated  person  of  each  other 
portfolio,  is  prohibited  by  section  17ta) 
fix»n  engaging  in  principal  transactions 
with  any  of  the  portfolios.  Finally, 
section  17(a)  also  may  prohibit  wholly- 
owned  subsidiaries  of  a  sub-adviser, 
parents  of  a  sub-adviser,  and  wholly- 
owned  subsidiaries  of  such  parent  horn 
engaging  in  principal  transactions  with 
portfolios  not  advised  by  such  sub- 
adviser. 

5.  Applicants  request  an  order  under 
sections  6(c)  and  17(b)  for  an  exemption 
from  the  provisions  of  section  17(a)  to 
permit  principal  transactions  entered 
into  in  the  ordinary  course  of  business 
between  any  present  or  future  portfolio 
of  the  Fund  and  a  securities  dealer  who 
might  be  deemed  to  be  an  affiliated 
person  of  an  affiliated  person  of  the 
portfolio  solely  by  reason  of  a  sub- 
advisory  relationship  with  a  portfolio  of 
the  Fund,  provided  that  neither  such 
dealer  nor  any  affiliated  person  thereof 
is  the  sub-adviser  to  the  portfolio 
engaging  in  the  transaction.  The  same 
exemptive  rehef  also  is  sought  on  behalf 
of  Goldman  Sachs  to  permit  Goldman 
Sachs  to  engage  in  principal 
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transactions  with  portfolios  of  any 
present  or  future  registered  investment 
company  of  which  it  is  an  affiliated 
person  of  an  affiliated  person  solely  by 
virtue  of  a  sub-advisory  relationship 
between  Goldman  Sachs  or  an  affiliated 
person  of  Goldman  Sachs  and  other 
portfolios  of  ihat  investment  company. 
With  respoct  t  j  the  portfolio  engaging  in 
the  transaction,  a  securities  dealer 
meeting  all  oi  the  foregoing  conditions 
is  referred  to  as  an  "Eligible  Dealer"  for 
that  portfolio. 

6.  Under  the  requested  order, 
portfolios  managed  by  the  Adviser,  Van 
Kampen  and  Boston  International  could 
execute  principal  transactions  with 
Goldman  Sachs  (which  would  be  an 
Eligible  Dealer  for  those  portfolios). 
However,  the  Government  ARM 
Portfolio  or  any  future  portfolio  of  the 
Fund  for  which  Goldman  Sachs  or  any 
affiliated  person  thereof  serves  as  sub- 
adviser  could  not  affect  principal 
transactions  with  Goldman  Sachs. 

7.  Applicants  believe  that  the 
proposed  Irajisactions  meet  the 
standards  for  relief.  Goldman  Sachs 
competes  with  the  Adviser,  Van  ' 
Kampen  and  Boston  International  in  the 
investment  advisory  business. 
Accordingly,  there  will  be  no  conflict  of 
interest  inherent  in  an  investment 
adviser's  decision  to  execute  a  portfolio 
transaction  with  Goldman  Sachs  or  any 
other  future  Eligible  Dealer  for  a 
portfolio,  and  there  is  no  danger  of 
overreaching  on  the  part  of  any  person 
concerned.  Because  the  pecuniary 
interests  of  the  portfolio's  investment 
adviser  are  aligned  with  those  of  the 
portfolio,  it  is  reasonable  to  conclude 
that  the  consideration  to  be  paid  or 
received  by  the  portfolio  will  be 
reasonable  and  fair.  Moreover,  the 
transactions  will  be  consistent  with  the 
policies  of  the  portfolios  involved. 
Finally,  the  transactions  will  be 
consistent  with  the  general  purposes  of 
the  Act  because  the  ability  to  engage  in 
the  transactions  increases  the  likelihood 
of  the  portfolios  achieving  best  price 
and  execution  on  their  principal 
transactions.  Accordingly,  applicants 
believe  that  it  is  appropriate  to  issue  an 
order  pursuant  to  sections  6(c)  and  17(b) 
granting  an  exemption  from  section 
17(a). 

For  the  Ck)ni  miss  ion.  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  93-9307  Filed  4-20-93;  8:45  am) 

BILUNG  CODE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTION:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  tc 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Clearance  Officer.  Cleo 

Verbillis,  Small  Business 

Administration,  409  3rd  Street,  SW.. 

5th  Floor,  Washington.  DC  20416. 

Telephone:  (202)  205-€629. 
OMB  Reviewer:  Gary  Waxman,  Office  of 

Information  and  Regulatory  Affairs, 

Of^ce  of  Management  and  Budget, 

New  Executive  Office  Building, 

Washington,  DC  20503. 
Title:  Statement  of  Personal  History 
Fonn  No.:  SBA  Form  912 
Frequency:  On  Occasion 
Description  of  Respondents:  Applicants 

for  Assistance  or  Temporary 

Employment  in  Disaster  Office 
Annual  Responses:  30,000 
Annual  Burden:  2.500. 

Dated:  April  15. 1993. 
Qeo  VerfoilJis, 

Chief.  Administrative  Information  Branch. 
IFR  Doc.  93-9277  Filed  4-20-93;  8:45  am) 

BILUNG  COOC  KOS-OI-M 


Montpelier  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Montpelier  District 
Advisory  Council  will  hold  a  public 
meeting  at  4  p.m.  on  Tuesday,  April  27, 
1993,  at  the  Radisson  Hotel,  Burlington, 
Vermont,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present. 


For  further  information,  write  or  call 
Mr.  Kenneth  A.  Silvia,  District  Director, 
U.S.  Small  Business  Administration, 
Federal  Building,  87  State  Street,  P.O. 
Box  605,  Montpelier,  Vermont  05601, 
(802) 828-4422. 

Dated:  April  IS.  1993 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc.  93-9278  Filed  4-20-93;  8:45  am) 
MLUNO  COOC  nas-oi-M 


SELECTIVE  SERVICE  SYSTEM 

Forms  Submitted  to  the  Office  of 
Management  and  Budget  for  Extension 
of  Clearance 

The  following  forms  have  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  extension  of 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S. 
chapter  35): 

SSS-1 

Title:  The  Selective  Service  System 
Registration  Form. 

Need  and/or  Use:  Is  used  to  established 
a  data  base  for  use  in  supplying 
manpower  to  the  military  services 
during  a  military  emergency. 

Respondents:  All  18  year  old  males  who 
are  United  States  citizens  and  those 
male  aliens  residing  in  the  United 
States  at  the  time  of  their  18th 
birthday  are  required  to  register  with 
the  Selective  Service  System. 

Frequency:  Registration  with  the 
Selective  Service  System  is  a  one-time 
occurrence. 

Burden:  A  burden  of  2  minutes  or  less 
on  the  individual  respondent. 

SSS-2.  30,  3V.  3C 

Title:  The  Selective  Service  System 

Change  of  Information  Correction/ 

Change,  Registration  Status  Forms 

and  Verification  Letters. 
Purpose:  To  insure  the  accuracy  and 

completeness  of  the  Selective  Service 

System  registration  data. 
Respondents:  Registrants  are  required  to 

report  changes  or  corrections  in  dates 

submitted  on  SSS  Form  1. 
Frequency:  When  changes  in  a 

registrant's  name  or  address  occiu". 
Burden:  The  reporting  burden  is  2 

minutes  or  less  per  report. 

Copies  of  the  above  identified  forms 
can  be  obtained  upon  written  request  to: 
Selective  Service  System,  Reports 
Clearance  Officer,  Washington,  DC 
20435. 

Written  comments  and 
recommendations  for  the  proposed 
extension  of  clearance  of  the  forms 
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should  be  sent  within  30  days  of 
publication  of  this  notice,  to:  Selective 
Service  System,  Reports  Clearance 
Officer.  Washington.  DC  20435. 

A  copy  of  tlie  comments  should  be 
sent  to:  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer,  Selective  Service  System,  Oflice 
of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208. 
Washington,  DC  20503. 

Dated-  April  13. 1993. 
Robert  W.  Gambino, 

Director. 

|FR  Doc.  93-9265  Filed  4-20-93;  8:45  am] 

BILUNC  CODE  S01S-0t-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Report  on  the  Caribbean  Basin 
Economic  Recovery  Act  (CBERA); 
Request  for  Public  Comment 

AGENCY:  OfTice  of  tlie  United  States 
Trade  Representative. 
action:  Notice. 

summary:  Section  212(f)  of  the 
Caribbean  Basin  Economic  Recovery 
Expansion  Act  of  1990  (19  U.S.C. 
2702(f))  {"the  Act")  requires  the 
Administration  to  submit  a  report  to  the 
Congress  on  or  before  October  1,  1993 
regarding  the  operation  of  the  program. 
All  interested  parlies  are  invited  to 
submit  comments  relevant  to  the  issues 
to  be  examined  in  preparing  such  a 
report,  including  the  considerations 
included  in  subsections  212  (b)  and  (c) 
of  the  Act  (19  U.S.C.  2702  (b)  and  (c). 
Public  comments  are  due  at  USTR  on 
June  3,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Addon izio,  Latin  America  and 
Caribbean  Section,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  room  523.  Washington.  DC 
20506.  The  telephone  number  is  (202) 
395-5190. 

SUPPLEMENTARY  INFORMATION:  Section 
212(0  (19  U.S.C.  2702(0)  of  the 
Caribbean  Basin  Economic  Recovery  Act 
states: 

"On  or  U:forc  Ofiobcr  1, 1993,  and  the 
close  of  e9ch  3-year  period  thereafter,  the 
President  shall  submit  to  llie  Congress  a 
complete  report  regarding  the  operation  of 
this  title,  iocluding  the  results  of  a  general 
review  of  beneficiary  countries  based  on  the 
consideration  described  in  subsections  (b) 
and  (r)." 

All  intiirested  parties  are  invited  to 
submit  comments  relevant  to  the 
program's  operation,  including  the 
status  of  beneficiary  countries  under  the 
criteria  s«t  out  below.  Interested  parties 


may  comment  on  any  aspect  of  the 
program's  operation.  Issues  to  be 
examined  include:  the  program's  effect 
on  tha  volume  and  composition  of  trade 
and  investment  between  the  United 
Stales  and  the  region;  its  effect  on 
economic  growth  and  development  of 
beneficiary  countries;  the  effect  on  U.S. 
firms  and  consumers;  the  degree  to 
which  the  CBERA  has  encouraged  the 
trade  and  investment  poUcies  cited  in 
the  act;  and  the  administrative 
requirements  for  beneficiary  exporters 
and  U.S.  importers. 

Interested  parties  are  also  asked  to 
comment  on  the  CBERA  designation 
criteria  contained  in  sections  212  (b) 
and  (c)  of  the  Act: 

(b)*  •  • 

In  addition,  the  President  shall  not 
designate  any  country  a  beneficiary 
country  under  this  tide — 

(1)  if  such  country  is  a  Communist 
country; 

(2)  i!  such  country — 

(A)  has  nationalized,  expropriated  or 
otherwise  seized  ownership  or  control 
of  property  owned  by  a  United  States 
citizen  or  by  a  corporation,  partnership, 
or  association  which  is  50  p>er  centum 
or  more  beneficially  owned  by  United 
States  citizens, 

(B)  has  taken  steps  to  repudiate  or 
nullify — 

(i)  any  existing  contract  or  agreement 
with,  or 

(ii)  any  patent,  trademark,  or  other 
intellectual  propMly  of, 
a  United  States  citizen  or  a  corporation, 
partnership,  or  association  which  is  50 
per  centum  or  more  beneficially  owned 
by  United  States  citizens,  the  effect  of 
which  is  to  nationalize,  expropriate,  or 
otherwise  seize  ownership  or  control  of 
property  so  owned,  or 

(C)  has  imposed  or  enforced  taxes  or 
other  exactions,  restrictive  maintenance 
or  operational  conditions,  or  other 
measures  with  respect  to  property  so 
owned,  the  effect  of  which  is  to 
nationalize,  expropriate,  or  otherwise 
seize  ownership  or  control  of  such 
property,  unless  the  President 
determines  that — 

(i)  prompt,  adequate,  and  effective 
compensation  has  been  or  is  being  made 
to  such  citizen,  corporation, 
partnership,  or  association, 

(ii)  good-faith  negotiations  to  provide 
prompt,  adequate,  and  eff^ectiva 
compensation  under  the  applicable 
provisions  of  international  law  are  in 
progress,  or  such  country  is  otherwise 
taking  steps  to  discharge  its  obligations 
under  international  law  vtrith  respect  to 
such  citizen,  corporatioa,  partnership, 
or  association,  or 

(iii)  a  dispute  involving  such  citizen, 
corporation,  partnership,  or  association, 


over  compensation  for  such  a  seizure 
has  been  submitted  to  arbitration  under 
the  provisiODS  of  the  Convention  for  the 
Settlement  of  Investment  Disputes,  or  in 
another  mutually  agreed  upon  forum, 
and 

promptly  furnishes  a  copy  of  such 
determiriation  to  the  Senate  and  House 
of  Representatives; 

(3)  if  such  country  fails  to  act  in  good 
faith  in  recognizing  as  binding  or  in 
enforcing  arbitral  awards  in  favor  of 
United  States  dtizens  or  a  corporation, 
partnership  or  assodatian  which  is  50 
per  centum  or  more  beneficially  owned 
by  United  States  citizens,  which  have 
been  made  by  arbitrators  appointed  for 
each  case  or  by  permanent  arbitral 
bodies  to  which  the  parties  involved 
have  submitted  their  dispute; 

(4)  if  such  country  affords  preferential 
treatment  to  the  products  of  a  developed 
country,  other  than  the  United  States, 
which  has,  or  is  likely  to  have  a 
significant  adverse  effect  on  United 
States  commerce,  unless  the  President 
has  received  assurances  satisfactory  to 
him  that  such  preferential  treatment 
will  be  eliminated  or  that  action  will  be 
taken  to  assure  that  there  will  be  no 
such  significant  adverse  effect,  and  he 
reports  those  assurances  to  the 
Congress; 

(5)  if  a  govemrnent-owned  entity  in 
such  country  engages  in  the  broadcast  of 
copyrighted  material,  including  films  or 
television  material,  belonging  to  United 
States  copyright  owners  without  their 
express  consent; 

(6)  unless  such  country  is  a  signatory 
to  a  treaty,  convention,  protocol,  or 
other  agreement  regarding  the 
extradition  of  United  States  citizens; 
and 

(7)  if  such  country  has  not  or  is  not 
taking  steps  to  afford  internationally 
recognized  worker  rights  (as  defined  in 
section  502(a)(4)  of  the  Trade  Act  of 
1974)  to  workers  in  the  country 
(including  any  designated  zone  in  that 
country). 

Paragraphs  (1).  (2),  (3).  (5).  and  (7)  shall 
not  prevent  the  designation  of  any 
country  as  a  beneficiary  country  under 
this  Act  if  the  President  determines  that 
such  designation  will  be  in  the  national 
economic  or  security  interest  of  the 
United  States  and  reports  such 
determination  to  the  Congress  with  his 
reasons  therefor. 

(c)  In  determining  whether  to 
designate  any  country  a  beneficiary 
country  under  title,  the  President  shall 
take  into  account — 

(1)  an  expression  by  such  country  of 
its  desire  to  be  so  designated: 

(2)  the  economic  conditions  in  such 
country,  the  living  standards  of  its 
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inhabitants,  and  any  other  economic 
factors  which  he  deems  appropriate; 

(3)  the  extent  to  which  such  country 
has  assured  the  United  States  it  will 
provide  equitable  and  reasonable  access 
to  the  markets  and  basic  commodity 
resources  of  such  country; 

(4)  the  degree  to  which  such  country 
follows  the  accepted  rules  of 
international  trade  provided  for  under 
the  General  Agreement  on  Tariffs  and 
Trade,  as  well  as  applicable  trade 
agreements  approved  under  section  2(a) 
of  the  Trade  Agreements  Act  of  1979; 

(5)  the  degree  to  which  such  country 
uses  export  subsidies  or  imposes  export 
performance  requirements  or  local 
content  requirements  which  distort 
international  trade; 

(6)  the  degree  to  which  the  trade 
poUcies  of  such  country  as  they  relate 
to  the  beneficiary  countries  are 
contributing  to  the  revitalization  of  the 
region; 

(7)  the  degree  to  which  such  country 
is  undertaking  self-help  measures  to 
promote  its  own  economic 
development; 

(8)  whether  or  not  such  country  has 
taken  or  is  taking  steps  to  afford  to 
workers  in  that  country  (including  any 
designated  zone  in  that  country) 
internationally  recognized  worker 
rights. 

(9)  the  extent  to  which  such  country 
provides  under  its  law  adequate  and 
effective  means  for  foreign  nationals  to 
secure,  exercise,  and  enforce  exclusive 
rights  in  intellectual  property,  including 
patent,  trademark,  and  copyright  rights; 

(10)  the  extent  to  which  such  country 
prohibits  its  nationals  from  engaging  in 
the  broadcast  of  copyrighted  material, 
including  films  or  television  material, 
belonging  to  United  States  copyright 
owners  without  their  express  consent; 
and 

(11)  the  extent  to  which  such  country 
is  prepared  to  cooperate  with  the  United 
States  in  the  administration  of  the 
provisions  of  this  title. 

Public  Comments 

All  written  comments  with  regard  to 
the  decisions  summarized  above  should 
be  addressed  to:  Elizabeth  Addonizio, 
Latin  America  and  Caribbean  Section, 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street,  NW..  room  517, 
Washington,  DC  20506.  All  submissions 
must  be  in  English  and  should  conform 
to  the  information  requirements  of  15 
CFR  part  2007. 

A  party  must  provide  twelve  copies  of 
its  statement  which  must  be  received  at 
USTR  no  later  than  5  p.m.,  Thursday, 
June  3, 1993.  If  the  comments  contain 
business  confidential  information,  ten 
copies  of  a  non-confidential  version 


must  also  be  submitted.  A  justification 
as  to  why  the  information  contained  in 
the  submission  should  be  treated 
confidentially  must  be  included  in  the 
submission.  In  addition,  the 
submissions  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  submission.  The 
version  that  does  not  contain 
confidential  information  should  also  be 
clearly  marked,  at  the  top  and  bottom  of 
each  page,  "public  version"  or  "non- 
confidential". 

Written  comments  submitted  in 
connection  with  these  decisions,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  only  with  the 
staff  of  the  USTR  Public  Reading  Room 
(202  395-6186).  Other  requests  and 
questions  should  be  directed  to  the 
Latin  America  and  Caribbean  section  at 
USTR  by  calling  (202)  395-5190. 
Frederick  L.  Montgomery, 
Chairman.  Trade  Policy  Staff  Committee. 
IFR  Doc  93-9280  Filed  4-20-93;  8:45  am) 

BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaldng  Advisory 
Committee  Meeting  to  Discuss  th«  Air 
Carrier/General  Aviation  Maintenance 
Issues  Group 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  Air  Carrier/ 
General  Aviation  Maintenance  issues. 
DATES:  The  meeting  will  be  held  on  May 
10, 1993,  at  12  noon.  Arrange  for  oral 
presentations  by  May  3, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
Air  Transport  Association  of  America. 
1301  Pennsylvania  Avenue,  NW., 
Washington,  DC  at  12  noon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jacqueline  Renaud,  Meeting 
Coordinator,  Aircraft  Maintenance 
Division,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  telephone 
(202) 267-7461. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92.- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 


given  of  a  meeting  of  the  Air  Carrier/ 
General  Aviation  Maintenance  Issues 
Group  to  be  held  on  May  10, 1993. 

The  agenda  for  the  meeting  will 
include  the  following  items: 
Development  of  an  NPRM  for  reporting 
requirements  of  §§  121.703  and  121.705 
of  the  FAR; 

Development  of  an  NPRM  and 
advisory  circular  for  maintenance 
recordkeeping  and  retention  of  records; 

A  status  report  from  the  FAA  on  the 
establishment  of  current  standard 
weights  for  passengers  and  baggage; 
and. 

Final  report  (tentative)  concerning 
part  65  of  the  Federal  Aviation 
Regulations  (FAR). 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  May  3, 1993, 
to  present  oral  statements  at  the 
meeting.  Written  statements  (75  copies) 
may  be  presented  to  the  committee  at 
any  time  through  the  meeting 
coordinator.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  meeting  coordinator 
hsted  under  the  heading  "FOR  FURTHER 
WFORMATJON  CONTACT."  Anyone  who 
wishes  to  obtain  a  copy  of  the  Part  65 
Working  Group  report  may  contact  Ms. 
Joyce  Dreyfuss,  FAA  Office  of 
Rulemaking.  (202)  267-9681  or  FAX 
(202)  267-5075. 

Issued  in  Washington,  DC,  on  April  15, 
1993. 

Frederick  J.  Leonelli, 

Executive  Director.  Air  Carrier/General 
Aviation  Maintenance  Subcommittee. 
Aviation  Rulemaking  Advisory  Committee. 
[FR  Doc.  93-9295  Filed  4-20-93;  8:45  am) 

BILUNG  CODE  4910-13-M 


Intent  to  Rule  on  Application  to  Impose 
a  Passenger  Facility  Charge  (PFC)  at 
Bradley  International  Airport.  Windsor 
Locks,  CT 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  FPC  at  Bradley 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 


part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  May  21, 1993. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlineton,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Richard  H. 
Strauss,  Deputy  Transportation 
Commissipner  of  the  State  of 
Connecticut  Department  of 
Transportation,  at  the  following  address: 
State  of  Connecticut  Department  of 
Transportation,  Bureau  of  Aviation  and 
Ports,  Brainard  Airport,  251  Maxim 
Road,  Hartford,  Connecticut  06114. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  State  of 
Connecticut  Department  of 
Transportation  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Soldan,  Airports  Program 
Specialist,  Federal  Aviation 
Administration.  Airports  Division.  12 
New  England  Executive  Park, 
Buriington,  Massachusetts  01803.  (617) 
273-7054.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Bradley  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Ri^ulations  (14  CFR  part  158). 

On  April  6,  1993.  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  State  of 
Connecticut  Department  of 
Transportation  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  July 
9, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  October 

1, 1993 
Proposed  charge  expiration  date:  March 

31, 1998 
Total  estimated  PFC  revenue: 

$30,762,000 
Brief  description  of  proposed  projects: 
Construct  Aircraft  Ramp, 
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Reconstruct  Terminal  B  Access  Road. 

Construct  Taxiway  "J", 

Renovate  Sanitary  Sewers, 

Replace  Peak  Mountain  Obstruction 
Lights, 

Design/Construct  Glycol  Collection 
System, 

Reconstruct  Perimeter  Road, 

Replace  Security  Fencing, 

Install  Ramp  Lights. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  On  demand  Air 
Taxi  Commercial  Operators(ATCO). 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at:  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  aofdition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  State  of 
Connecticut  Department  of 
Transportation. 

Issued  in  Burlington,  Massachusetts,  on 
April  8, 1993. 

Vincent  A.  Scarano, 

Manager.  Airports  Division,  New  England 
Hegion. 

IFR  Doc.  93-9301  Filed  4-20-93;  8:45  am) 

BILUNG  CODE  4910-13-M 


Intent  to  Rule  on  Application  to  Impose 
a  Passenger  Facility  Charge  (PFC)  at 
Laredo  International  Airport,  Laredo, 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  a  PFC  at  Laredo 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158), 
DATES:  Comments  must  be  received  on 
or  before  May  21,  1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  Ben  Guttery, 
Planning  and  Programming  Branch, 
ASW-610D,  Airports  Division, 
Southwest  Region,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 


be  mailed  or  delivered  to  Mr.  Jose  Luis 
Flores,  Airport  Director,  city  of  Laredo, 
Texas  at  the  following  address:  City  of 
Laredo,  Texas,  P.O.  Box  579.  Laredo,  TX 
78041. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  city  of  Laredo, 
Texas,  Airport  Director,  under  §  158.23 
of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ben  Guttery,  Federal  Aviation 
Administration.  Planning  and 
Programming  Branch.  ASW-610D. 
Airports  Division.  Southwest  Region. 
Fort  Worth.  Texas  76193-0611.  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Laredo  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (title  ]X  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  April  14. 1993,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  city  of 
Laredo  is  substantially  complete  within 
the  requirement  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  July  24,  1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  April  1, 

1993 
Proposed  charge  expiration  date:  March 

31.2013 
Total  estimated  PFC  revenue: 

$11,983,000 
Brief  description  of  proposed  project(s): 
Projects  to  Impose  PFCs 
Airport  Master  Plan, 
FAR  Part  150  Noise  Compatibility 

Study, 
Terminal  Expansion  and  Fencing. 
Runway  End  Identifier  Lights  and 

Distance  to  Go  Signs. 
Taxiway  E  Reconstruction. 
Joint  Seal  Runway  14/32  and  Taxiway 

C, 
Environmental  Assessment  for  New 

Passenger  Terminal, 
Construction  of  New  Terminal 
Building  and  Related 
Improvements, 
Overlay  Runway  17L/35R. 
Construct  Parallel  Taxiway  to  Runway 

17L/35R, 
Improve  Airfield  Guidance  Signs, 
Improve  Airfield  Electrical  System. 
Proposed  class  or  classes  of  air  carriers 
to  be  exempted  from  collecting  PFCs: 
None. 
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Anj  person  may  inspect  the 
application  in  person  at  the  FAA  office 
hsted  above  under  '*F0«  FURTHER 
INFORMATION  CONTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  Planning  and 
Programming  Branch  ASVV-610D.  4400 
Blue  Mound  Road,  Fort  Worth,  Texas 
76193-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Laredo 
International  Airport. 

Issued  in  Fort  Worth.  Texas,  on  April  14, 
1993. 

Edward  N.  Agnew, 
Acting  Manager,  Airports  Division. 
[PR  Doc  93-9302  Filed  4-20-93;  8:45  am] 

BIUJNC  CODE  49I»-13-M 


DEPARTME^^•  OF  VETERANS 
AFFAIRS 

Prfvacy  Act  of  1974;  Delete  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 


Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  is 
deleting  a  system  of  records  entitled, 
"Resident  Engineer  Assignment 
System"  (62VA08),  which  is  set  forth  on 
page  972  of  the  Federal  Register 
publication,  "Privacy  Act  Issuance, 
1991  Compilation,  Volume  II." 

The  records  previously  contained 
personal  data  aoout  Resident  Engineers 
and  their  clerical  staff.  Personal  data  is 
not  longer  maintained  in  the  system,  nor 
are  records  retrieved  by  name  or  any 
other  personal  identiHer.  The  system  is 
now  comprised  of  data  that  identifies 
locations  and  projects  which  require 
Resident  Engineers,  dates  regarding 
their  selection,  and  the  number  of 
Resident  Engineers  to  be  assigned  to 
various  projects. 

Because  of  the  change,  the  Resident 
Engineer  Assignment  System  should  be 
deleted  as  a"privacy-sensitive"  system. 

A  "Report  of  Intention  to  Publish  a 
Federal  Register  Notice  of  Deletion  of  a 
System  of  Records"  and  advance  copy 
of  the  system  notice  have  been  provided 
to  the  Chairmen  of  the  House 
Committee  on  Government  Operations 
and  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Director, 
Office  of  Management  and  Budget 


(OMB),  as  required  by  the  provisions  of 
5  U.S.C.  552a(r),  and  guidelines  issued 
by  OMb  (50  FR  52730),  December  24. 
1985. 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  deletion  of 
the  aforementioned  system  of  records  to 
the  Secretary  of  Veterans  Affiairs  (271A), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.  Washington,  DC 
20420.  All  relevant  material  received 
before  May  21, 1993,  will  be  considered. 
All  written  comments  received  will  be 
available  for  public  inspection  in  room 
170  of  the  above  address  only  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday  (except  holidays)  until  June  1, 
1993. 

If  no  public  comment  is  received 
during  the  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Register  by  VA,  the  system  will  be 
deleted  effective  May  21, 1993. 

Approved:  April  13, 1993. 
}esse  Brown, 

Secretary  of  Veterans  Affairs. 
(FR  Doc  93-9271  Filed  4-20-93;  8:45  am] 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  arid  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

[Docket  No.  RM91 -8-002;  Order  No.  539-B] 

Qualifying  Certain  Tight  Formation  Gas 
for  Tax  Credit 

Correctiok 

In  rule  document  93-8830  beginning 
on  page  19G07  in  the  issue  of  Thursday. 
April  15. 1993.  the  dbclcet  number 
should  read  as  sot  forth  above. 

BILUNG  CODE  150S-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(NM^)30-03-3110-10-G203;  NMNM  69994-16, 
et  al.] 

Issuance  of  Exchange  Conveyance 
Documents;  New  Mexico 

Correction 

In  notice  document  93-6295 
beginning  on  page  14587  in  the  issue  of 
Thursday,  March  18, 1993,  make  the 
following  correction: 

1.  On  page  14588,  in  the  first  column, 
under  T.  19  S.,  R.  19  W.,  in  Sec.  18,  in 
the  first  line,  insert  "SEV4NWV4,"  after 
"SV2NEV4,". 

2.  On  the  same  page,  in  the  same 
column,  under  T.  25  S..  R.  24  E..  in  Sec. 
35.  in  the  first  line.  "SWiANE'/i," 
should  read  "SVVV4NEy4", 

BILUNG  CODE  1505-01-O 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  No».  33-6977;  34-31905;  35-25745; 
39-2300;  IC-19283]  File  No.  S7-6-93 

RIN:  3235-AC48 

Rulemaking  for  EDGAR  System 
Correction 

In  rule  document  93-4805  beginning 
on  page  14628  in  the  issue  of  Thursday, 
March  18. 1993.  make  the  following 
correction: 

§232.310    [Corrected] 

1.  On  page  14675,  in  the  first  column, 
in  §  232.310,  in  the  fourth  line,  "<R>" 
should  read  "</R>". 

Editorial  Note:  For  related  document,  see 
the  Rules  and  Regulations  section  in  this 
issue  of  the  Federal  Register. 

BILUNG  CODE  1SOS41-0 
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Part  II 


Department  of 
Agriculture 


Agricultural  Marketing  Service 


7  CFR  Part  1160 

Fluid  Milk  Promotion  Program;  Invitation 
To  Submit  Comments  and  Notice  of 
Public  Hearing;  Proposed  Rule 


21512 


Federal  Register  /  Vol.  58,  No.  75  /  Wednesday,  April  21,  1993  /  Proposed  Rules 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1160 
PA-92-29] 
RIN  0581-AA44 

Ruid  Milk  Promotion  Program; 
Invitation  To  Submit  Comments  and 
Notice  of  Public  Meeting 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fluid  Milk  Promotion 
Act  of  1990  authorizes  a  national 
program  for  fluid  milk  promotion  and 
consumer  education  to  be  funded  by  a 
mandatory  assessment  on  all  fluid  milk 
products  processed  and  marketed 
commercially  in  consumer-type 
packages  by  fluid  milk  processors  in  the 
48  contiguous  States.  A  proposal  to 
establish  a  fluid  milk  promotion  order 
was  submitted  to  the  Secretary  on  behalf 
of  fluid  milk  processors  marketing  at 
least  30  percent  of  the  volume  of  fluid 
milk  products  marketed  by  all 
processors,  as  required  by  the  statute. 
Comments  are  requested  on  the 
proposed  order,  and  on  the  regulatory 
flexibility  analysis. 

Notice  is  also  given  that  a  public 
meeting  will  be  held  during  the 
comment  period  to  facilitate  a  better 
understanding  of  the  intent  and 
application  of  the  proposed  rules.  The 
record  of  the  meeting  will  also  be  used 
in  the  development  of  the  final  rules  by 
the  Department. 

DATES:  £>ofe  of  public  meeting:  The 
meeting  will  convene  at  9  a.m.,  local 
time,  on  April  29, 1993. 

Date  for  filing  comments:  Written 
comments  must  l>e  postmarked  by  May 
21.  1993. 

ADDRESSES:  Address  for  comments: 
Comments  should  be  sent  to:  USDA/ 
AMS/Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456.  Two  copies  of  all  comments 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  office  of  the  Dairy  Division  during 
regular  business  hours.  Comments 
concerning  the  information  collection 
requirements  contained  in  this  action 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  Attention:  Desk 
Officer  for  the  Agricultural  Marketing 
Service,  USDA. 

Place  of  meeting:  U.S.  Department  of 
Agriculture,  room  1079,  South  Building 


(next  to  Hearing  Clerk's  Office),  14th 
and  Independence  Avenue,  Southwest, 
Washington,  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  O.  Tanner,  Head,  Promotion  and 
Research  Staff,  room  2968,  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20090-6456.  (202)  720-6909. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  has  been  reviewed  under 
USDA  procedures  implementing 
Executive  Order  12291  and 
Departmental  Regulation  1512-1  and 
has  been  classified  as  a  "non-major" 
rule  under  the  criteria  contained 
therein. 

This  proposed  rule  also  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  It  is  not  intended 
to  have  retroactive  effect.  This  rule 
would  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  the  rule. 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX,  subtitle  H,  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990)  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  1999K  of  the  Act, 
any  person  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provisions  of  the  order, 
or  any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  from  the  order. 
A  person  subject  to  an  order  is  afforded 
the  opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  person  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
proposed  rule  on  small  entities. 

The  most  current  information 
available  indicates  that  there  currently 
are  about  630  fluid  milk  processors  in 
the  48  contiguous  States.  The  proposed 
order  as  submitted  by  the  Milk  Industry 
Foundation  (MIF)  would  exempt  about 
forty  percent  of  these  processors  on  the 
basis  that  they  process  and  distribute  no 
more  than  300,000  pounds  of  fluid  milk 
products  per  month.  Small  businesses 


in  the  fluid  milk  processing  industry 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601)  as  those  employing  fewer  than 
500  employees.  Under  the  order 
proposed  by  MIF,  most  of  the  fluid  milk 
processors  who  would  be  subject  to  the 
provisions  of  the  order  would  be 
classified  as  small  entities. 

The  proposed  order  would  require 
each  fluid  milk  processor  who  processes 
and  markets  commercially  over  300,000 
pounds  of  fluid  milk  products  per 
month  to  remit  20  cents  per 
hundredweight  of  such  products  for  six 
months  during  the  first  year  the  order  is 
effective.  The  collection  is  expected  to 
total  about  $55  million  during  the  first 
year  of  the  operation  of  MIF's  proposed 
order.  Because  the  20-cent  rate  would 
amount  to  less  than  2  percent  of  the  cost 
of  raw  milk  to  affected  processors,  the 
economic  impact  of  the  assessment 
would  not  be  significant. 

While  this  proposed  order  would 
impose  certain  recordkeeping 
requirements  on  the  affected  fluid  milk 
processors,  the  information  required 
under  the  order  could  be  compiled  from 
records  currently  maintained  by  all 
processors.  Thus,  any  added  burden 
resulting  from  increased  recordkeeping 
would  be  insignificant  when  compared 
to  the  benefits  that  are  expected  to 
accrue  to  such  processors.  The  proposed 
order's  provisions  minimize  any 
unnecessary  costs  or  requirements. 

Although  the  order  would  impose 
some  additional  costs  and  requirements 
on  the  affected  fluid  milk  processors,  we 
anticipate  that  the  program  under  this 
proposed  order  would  maintain  and 
expand  the  markets  for  fluid  milk 
products.  Therefore,  any  additional 
costs  should  be  offset  by  the  benefits  to 
fluid  milk  processors  derived  from 
expanded  markets  and  sales. 

Based  on  the  above,  the  Administrator 
of  AMS  has  determined  that  the 
issuance  of  this  proposed  rule  would 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small 
entities. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  forms,  reporting  and 
recordkeeping  requirements  that  are 
included  in  this  proposed  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
were  assigned  OMB  No.  0581-0093, 
except  for  Board  member  nominee 
information  sheets  that  were  previously 
assigned  OMB  No.  0505-0001.  This 
proposed  action  sets  forth  the 
provisions  of  a  proposed  order  which 
would  establish  a  national  program  for 
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fluid  miik  promotian  to  be  funded  by 
fluid  milk  processors.  Information 
coUectioo  requirements  that  are 
included  in  this  proposed  order  include: 

(1)  A  periodic  report  by  eadx  fluid 
milk  processor.  The  estimated 
maximum  number  of  respondents  is 
630.  and  they  wotild  submit  one  report 
p>er  month.  If,  however,  fluid  milk 
processors  who  process  and  distribute 
not  more  than  300.000  pounds  of  fluid 
milk  products  per  month  are  exempted 
from  the  order,  an  estimated  250  of  the 
630  fluid  milk  processors  would  submit 
only  one  response  for  each 
representative  period  {no  more 
frequently  than  once  per  year).  The 
estimated  average  reporting  burden 
would  be  30  minutes  per  response. 

(2)  A  registration  form  and 
certification  of  eligibility  to  vote  to  be 
used  in  1993  and  at  least  once  thereafter 
to  indicate  that  fluid  milk  processors  are 
eligible  and  intend  to  participate  in 
referenda.  The  estimated  average 
reporting  burden  would  be  60  minutes 
per  response. 

(3)  A  referendum  ballot  to  be  used  in 
1993  and  at  least  once  thereafter  to 
indicate  whether  fluid  milk  processors 
favor  continuance  of  the  order.  The 
estimated  maximum  number  of 
respondents  for  this  form  would  be  630, 
with  an  estimated  average  reporting 
burden  of  30  minutes  per  response.  If 
the  MIF  proposed  exemption  is  adopted, 
the  maximum  number  of  respondents 
would  be  approximately  380. 

(4)  A  nominee  background  statement 
form  for  Board  member  nominees.  The 
estimated  number  of  respondents  for 
this  form  would  be  60  during  the  first 
year  of  the  program  and  approximately 
20  annually  thereafter.  Each  respondent 
would  submit  one  response  per  year, 
with  an  estimated  average  reporting 
burden  of  60  minutes  per  response. 

(5)  A  requirement  to  maintain  records 
sufficient  to  verify  reports  submitted 
under  the  order.  The  estimated 
maximum  number  of  recordkeepers 
necessary  to  comply  with  this 
requirement  is  630,  each  of  whom  will 
have  an  estimated  average  annual 
burden  of  6  hours. 

It  should  be  noted  that  under  the  law 
the  proDootion  program  expires  at  the 
end  of  1996. 

Backgrooad 

The  Fluid  Milk  Promotion  Act  of  1990 
(Title  XIX.  subUtle  H.  of  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Pub.  L  101-624),  which 
was  enacted  on  November  28, 1990. 
authorizes  the  establishment  of  a 
national  program  for  fluid  milk 
promotion  to  be  funded  by  a  mandatory 
assessraeat  on  all  fluid  milk  products 


processed  and  marketed  commercially 
in  consumer-type  packages  by  fluid 
milk  processors  within  the  48 
contiguous  States.  The  Secretary  is 
required  to  publish  a  proposed  order  to 
provide  an  opportunity  for  public 
comment.  After  notice  and  opportunity 
for  public  comment  are  given,  the 
Secretary  must  issue  a  fluid  milk 
promotion  order  to  become  effective,  if 
approved  by  fluid  milk  processors,  not 
later  than  180  days  following  the 
publication  of  the  proposal. 

A  proposed  order  was  received  on 
August  28, 1992.  from  the  Milk  Lndustry 
Foundation,  which  represents  fluid  milk 
processors  marketing  at  least  30  percent 
of  all  fluid  milk  products  being 
marketed  in  the  48  contiguous  States.  In 
addition  to  the  proposed  order,  other 
rules  are  also  necessary  to  implement 
the  program.  Proposgd  rules  that  would 
establish  the  rules  tor  conducting 
referenda  on  a  fluid  milk  promotion 
program  and  for  proceedings  on 
petitions  to  modify  or  be  exempted  from 
the  order  are  contained  in  this 
document. 

All  interested  parties  are  invited  to 
submit  comments  on  the  proposed  rules 
set  forth  herein.  Comments  (two  copies) 
must  be  postmarke<l  by  May  21,  1993 
and  should  be  sent  to  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 
room  2968,  South  Building,  P.O.  Box 
96456.  Washington,  DC  20090-6456. 
Comments  concerning  the  information 
collection  requirements  contained  in 
this  action  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 
Attention:  Desk  Officer  for  the 
Agricultural  Marketing  Service,  USDA. 

Notice  is  also  given  that  a  public 
meeting  will  be  held  on  April  29, 1993, 
at  the  U.S.  Department  of  Agriculture, 
room  1079.  South  Building.  14th  and 
Independence  Avenue,  Southwest, 
Washington,  DC.  The  meeting  will  begin 
at  9  a.m.,  local  time.  The  purpose  of  the 
meeting  is  to  provide  an  opportunity  for 
a  full  discussion  of  the  proposal  to 
facilitate  a  better  understanding  of  the 
intent  and  application  of  the  proposed 
rules.  Also,  the  record  of  the  proceeding 
will  be  used  in  the  development  of  the 
final  rules  by  the  Department. 
Data,  views,  and  arguments 
concerning  the  proposed  rules  should 
be  presented  either  by  means  of  written 
statements  or  oial  testimony  not  under 
oath.  Questions  will  be  permitted.  Two 
copies  of  all  written  statements, 
statistical  tables,  charts  or  other  written 
exhibits  should  be  supplied  by  the 
person  offering  the  statements  or 
exhibits. 


Copies  of  the  transcript  of  testimony 
taken  at  the  meeting  will  not  be 
available  for  distribution  through  the 
Hearing  Clerk's  office.  However,  the 
transcript  will  be  available  fw 
inspection  at  the  oflice  of  the  Dairy 
Division.  Anyone  wishing  to  purchase  a 
copy  of  the  transcript  should  make 
arrangements  with  the  reporter  at  the 
meeting. 

List  of  Subjects  in  the  Proposed  7  CFR 
Part  1160 

Milk.  Fluid  milk  products.  Promotion. 

The  proposals,  set  forth  below,  have 
not  received  the  approval  of  the 
Secretary  of  Agriculture. 

It  is  hereby  proposed  by  the  Milk 
Industry  Foundation  on  behalf  of  its 
individual  members  that  title  7  of  the 
Code  of  Federal  Regulations  be 
amended  by  adding  part  1160  to  read  as 
follows: 

PART  1160-FLUID  MILK  PROMOTION 
PROGRAM 

Subpart— Fluid  Milk  Promotion  Order 
Definitioas 

Sec. 

1160.101  Act. 

1160.102  Department. 

1160.103  Secretary. 

1160.104  United  SUtes. 

1160.105  Board. 

1160.106  Persoa 

1160.107  Fluid  milk  product. 

1160.108  Fluid  milk  processor. 

1160.109  Milk. 

1160.110  Qasslprice. 

1160.111  Promotion. 

1160.112  Research. 

1160.113  Fiscal  period. 

1160.114  Eligible  organization. 

1160.115  Milk  marketing  area. 

1160.116  IniUal  referendum. 

1160.117  Continuation  referendum. 

Netional  Fluid  Milk  Processor  Pmnuttuia 
Board 

1160.200  Establishment  and  memtwrship. 

1 1 60. 201  Term  of  office. 

1160.202  Nominations. 

1160.203  Nominee's  agreement  to  serve. 

1160.204  Appointment 

1160.205  Vacancies. 

1160.206  Procedure. 

1 1 60.207  Compensation  and 
reimbursement. 

1 1 60. 208  Powers  of  the  Board. 

1160.209  Duties  of  the  Board. 

1160.210  Expenses. 

1160.211  Assessments. 

1160.212  Influencing  governmental  action. 

1160.213  Adjustment  of  accounts. 

1160.214  Charges  and  penahies. 

Promotiotx,  Constimer  Ediicatioa  end 

Research 

1 160.301    Promotion,  consumer  education 
and  research. 
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Sac 

Saporta,  Books  and  Racorda 

1160.401    Reports. 

1160.402 

1160.403 


Books  and  records. 
Confidential  treatment. 


MiscellaneoiM 

1160.501  Continuation  referendum. 

1160.502  Proceedings  after  suspension  or 
termination. 

1 160.503  Eflect  of  suspension,  termination 
or  amendment 

1160.504  Personal  liability. 

1160.505  Patents,  copyrights,  inventions 
and  publications. 

1160.506  Amendments. 

1160.507  Report. 

1160.508  Separability. 

Subpart — Procedure  for  Conduct  of 
Refisrenda  in  Connection  with  the  Fluid  Nfilk 
Promotion  Order 

1160.600 
1160.601 
1160.602 
1160.603 
1160.604 
1160.605 
1160.606 
1160.607 
1160.608 
1160.609 
1160.610 
1160.611 


General. 

Definitions. 

Conduct  of  referendum. 

Who  may  vote. 

Duties  of  the  referendum  agent. 

Date  of  referendum. 

Notice  of  referendum. 

Time  for  voting. 

Tabulation  of  ballots. 

Confidential  information. 

Supplementary  instructions. 

Submittals. 


Subpart — Rul««  of  Practica  Govarning 
Procaadlnga  on  PatHiona  to  Modify  or  to  ba 
Examptad  from  an  Ordar 

1160.650  Words  in  the  singular  form. 

1160.651  Definitions. 

1160.652  Institution  of  proceeding. 
Authority:  7  U.S.C  6401-6417. 

Subpart — Ruld  Milk  Promotion  Order 
Definitions 

fiieaioi   Act 

Act  means  the  Fluid  Milk  Promotion 
Act  of  1990.  Subtitle  H  of  Title  XIX  of 
the  Food.  Agriculture,  Conservation, 
and  Trade  Act  of  1990,  P.L  101-624.  7 
U.S.C.  6401-6417,  and  any  amendments 
thereto. 

f1160.102    DapartmanL 

Department  means  the  United  States 
Department  of  Agriculture. 

51 160.103  Sacratary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

51 160.104  United  Stataa. 
United  States  means  the  48 

contiguous  states  in  the  continental 
United  States  and  the  District  of 
Columbia,  except  that  United  States 
means  the  50  states  of  the  United  States 


of  America  and  the  District  of  Columbia 
under  the  following  provisions: 

(a)  The  petition  and  review  under 
section  1999K  of  the  Act, 

(b)  Enforcement  under  section  1999L 
of  the  Act  and 

(c)  Investigations  and  power  to 
subpoena  under  section  1999M  of  the 
Act 

S  1160.105    Board. 

Board  means  the  National  Processor 
Advertising  and  Promotion  Board 
established  pursuant  to  7  U.S.C  6407(b) 
(1)  and  this  subpart  (hereinafter  known 
as  the  National  Fluid  Milk  Processor 
Promotion  Board  or  Board). 

S  1160.106    Parson. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
association,  cooperative  or  other  entity. 

S1160.107    Fluid  mlllc  product 

(a)  Fluid  milk  product  means  any  of 
the  following  products  in  fluid  or  frozen 
form:  Milk,  skim  milk,  lowfat  milk,  milk 
drinks,  buttermilk,  filled  milk,  and 
milkshake  and  ice  milk  mixes 
containing  less  than  20  percent  total 
solids,  including  any  such  products  that 
are  flavored,  cultured,  modified  with 
added  nonfat  milk  solids,  concentrated 
(if  in  a  consumer-type  package),  or 
reconstituted. 

(b)  Fluid  milk  product  does  not 
include  evaporated  or  condensed  milk 
(plain  or  sweetened],  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  specifically 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  milk  solids,  and  whey. 

$1150.108    Fluid  mill(  processor. 

(a)  Fluid  milk  processor  means  any 
person  who  processes  and  markets 
commercially  fluid  milk  products  in 
consumer-type  packages  in  the  United 
States,  except  that  the  term  fluid  milk 
processor  shall  not  include  in  each  of 
the  respective  fiscal  periods  those 
persons  who  process  and  market  not 
more  than  300.000  pounds  of  such  fluid 
milk  products  during  the  representative 
month  set  forth  below: 

(1)  For  the  first  fiscal  period,  the 
representative  month  shall  be  July  1992; 

(2)  For  the  second  fiscal  period,  the 
representative  month  shall  be  the  month 
that  the  Secretary  uses  as  the 
representative  month  in  the  conduct  of 
the  continuation  referendum;  and 

(3)  For  each  additional  fiscal  period, 
the  representative  month  shall  be  the 
first  month  of  the  fiscal  period. 

(b)  Any  person  who  did  not  qualify  as 
a  fluid  milk  processor  for  a  fiscal  period 


because  of  the  300,000-pound  limitation 
shall  not  later  qualify  as  a  fluid  milk 
processor  during  that  fiscal  period  even 
though  the  monthly  volume  limitation 
is  later  exceeded  during  that  period, 
(c)  Any  person  who  qualified  as  a 
fluid  milk  processor  for  a  fiscal  period 
and  whose  monthly  marketings  of  fluid 
milk  products  later  become  300.000 
pounds  or  less  shall  no  longer  qualify  as 
a  fluid  milk  processor  during  that  fiscal 
period  beginning  with  the  month  in 
which  the  marketings  first  dropped 
below  the  volume  limitation. 

S116ai09    Milk. 

Milk  means  any  class  of  cow's  milk 
produced  in  the  United  States. 

Si  160.1 10    Claaalprtea. 

Class  I  price  is  the  price  that  is 
established  for  Class  I  milk  in  each 
marketing  area  under  milk  marketing 
orders  authorized  by  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended.  7  U.S.C.  601-674. 

51 160.1 11  Promotion. 
Promotion  means  the  following 

activities: 

(a)  Consumer  Education,  which 
means  any  program  utilizing  public 
relations,  advertising  or  other  means 
devoted  to  educating  consumers  about 
the  desirable  characteristics  of  fluid 
milk  products  and  directed  toward 
increasing  the  general  demand  for  fluid 
milk  products. 

(b)  Advertising,  which  means  any 
advertising  or  promotion  program 
involving  only  fluid  milk  products  and 
directed  toward  educating  consumers 
about  the  positive  attributes  of  fluid 
milk  and  increasing  the  general  demand 
for  fluid  milk  products. 

51 160.1 12  Research. 

(a)  Research  means  market  research 
limited  to  the  support  of  promotion  and 
consumer  education  efforts. 

(b)  Research  does  not  include 
research  directed  to  product 
characteristics  such  as  nutrients; 
product  development  including  new 
products;  improved  technology  in 
production,  manufacturing  or 
processing;  or  any  other  efforts  not 
directly  applicable  to  measuring  or 
increasing  the  effectiveness  of 
promotion  and  consumer  education 
activities  in  expanding  sales  of  fluid 
milk  products. 

51 160.1 13  Fiscal  parted. 
Fiscal  period  means  prior  to  a 

continuation  referendum,  the  initial 
period  of  up  to  30  months  that  this 
subpart  is  effective.  Thereafter,  the  fiscal 
period  shall  be  such  annual  period  as 
the  Board  may  determine,  except  that 
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the  Board  may  provide  for  a  lesser  or 
greater  period  as  it  may  find  appropriate 
for  the  period  immediately  after  the 
mitial  fiscal  period  to  assure  continuity 
of  fiscal  periods  until  the  beginning  of 
the  first  annual  fiscal  period. 

f116ai14    Eligible  organization. 

Eligible  organization  means  an 
organization  eligible  to  nominate 
members  of  the  Board  and  which  meets 
the  following  criteria: 

(a)  Is  a  nonprofit  organization 
pursuant  to  section  501(c)  (3).  (5)  or  (6) 
of  the  Internal  Revenue  Code  (26  U.S.C. 
501  (c)  (3).  (5)  or  (6)); 

(b)  Is  governed  by  a  board  comprised 
of  a  majority  of  fluid  milk  processors; 
and 

(c)  Which  represents  fluid  milk 
processors  on  a  national  basis  and 
whose  members  process  more  than  50 
percent  of  the  fluid  milk  products 
processed  and  marketed  within  the 
United  States. 

SI  lean  5    Mllk  marketing  area. 

Milk  marketing  area  shall  mean  each 
area  within  which  milk  being  marketed 
is  subject  to  a  milk  marketing  order 
issued  pursuant  to  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  7  U.S.C.  601-674,  or 
applicable  state  laws. 

S116ai16    Initial  referendum. 

Initial  referendum  means  the 
referendum  among  fiuid  milk  processors 
that  the  Secretary  conducted  prior  to  the 
effective  date  of  this  subpart. 

i  1 160.1 17    Continuation  referendunt. 

Continuation  referendum  means  that 
referendum  among  fluid  milk  processors 
that  the  Secretary  shall  conduct  as 
provided  in  §1160.501. 

National  Fluid  Milk  Processor 
Promotion  Board 

S  1160.200    EataMiahment  and 
membarahip. 

(a)  There  is  hereby  established  a    • 
National  Fluid  Milk  Processor 
Promotion  Board  of  20  members,  15  of 
whom  shall  represent  geographic 
regions  and  five  of  whom  shall  be  at- 
large  members  of  the  Board.  To  the 
extent  practicable,  members 
representing  geographic  regions  shall 
represent  fluid  milk  processing 
operations  of  differing  sizes.  No  fluid 
milk  processor  shall  be  represented  on 
the  Board  by  more  than  one  member. 
The  at-large  members  shall  include  at 
least  three  fluid  milk  processors  and  at 
least  one  member  fiom  the  general 
public.  Except  for  the  member  or 
members  from  the  general  public, 
nominees  appointed  to  the  Board  shall 


be  active  owners  or  employees  of  a  fluid 
milk  processor,  and  their  failure,  at  a 
later  time,  to  be  so  employed,  or  own 
the  fluid  milk  processor  with  whom 
they  were  associated  at  the  time  of  their 
appointment  to  the  Board  shalh 
disqualify  such  member  for  membership 
on  the  Board  for  the  remainder  of  that 
term. 

(b)  In  selecting  the  15  Board  members 
who  represent  geographic  regions,  one 
member  shall  be  selected  from  each  of 
the  following  regions: 

Region  1.  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont. 

Region  2.  New  York  and  New  Jersey. 

Region  3.  Delaware,  Maryland, 
Pennsylvania,  and  Virginia. 

Region  4.  Georgia,  North  Carolina  and 
South  Carolina. 

Region  5.  Florida. 

Region  6.  Ohio  and  West  Virginia. 

Region  7.  Michigan,  Minnesota,  North 
Dakota,  South  E)akota  and  Wisconsin. 

Region  8.  Illinois  and  Indiana. 

Region  9.  Alabama,  Kentucky,  Louisiana, 
Mississippi  and  Tennessee. 

Region  10.  Texas. 

Region  11.  Arkansas,  Iowa,  Kansas, 
Missouri,  Nebraska  and  Oklahoma. 

Region  12.  Arizona,  Colorado,  New 
Mexico,  Nevada,  and  Utah. 

Region  13.  Idaho.  Montana,  Oregon, 
Washington  and  Wyoming. 

Region  14.  Northern  California  which  shall 
be  composed  of  the  Northern  California 
Marketing  Area  and  the  South  Valley 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended.  Issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2,  Part 
3,  Division  21,  of  the  California  Food  and 
Agriculture  Code,  effective  February  3, 1992. 

Region  15.  Southern  California  which  shall 
be  composed  of  the  Southern  California 
Marketing  Area  as  defined  by  the 
Stabilization  and  Marketing  Plan,  as 
amended.  Issued  by  the  California 
Department  of  Food  and  Agriculture 
pursuant  to  the  provisions  of  Chapter  2,  Part 
3,  Division  21,  of  the  California  Food  and 
Agriculture  Code,  effective  February  3, 1992. 

11160.201    Tarmofofnca. 

(a)  The  members  of  the  Board  shall 
serve  for  terms  of  three  years,  except 
that  the  members  appointed  to  the 
initial  Board  shall  serve  proportionately, 
for  terms  of  one  year,  two  years,  and 
three  years,  as  determined  by  the 
Secretary,  The  terms  of  all  Board 
members  shall  expire  upon  the 
suspension  or  termination  of  the  order 
except  as  provided  in  §  1160.502. 

(b)  No  member  shall  serve  more  than 
two  consecutive  terms,  except  that  any 
member  who  was  selected  to  serve  for 
an  initial  term  of  one  or  two  years  shall 
be  eligible  to  be  reappointed  for  a  3-year 
term. 


11160.202    Nominatlona. 

Nominations  for  members  of  the 
Board  shall  be  made  in  the  following 
manner 

(a)  Upon  efi^ectuation  of  this 
provision,  the  Secretary  shall  solicit 
nominations  for  the  initial  Board  from 
individual  fluid  milk  processors  and 
other  interested  parties,  including 
eligible  organizations.  Fluid  milk 
processors  and  other  interested  parties 
may  submit  nominations  for  positions 
on  the  Board  for  regions  in  which  they 
are  located  or  market  fluid  milk  and  for 
at  large  members.  Eligible  organizations 
may  submit  a  slate  of  nominees  for  seats 
in  all  regions  and  for  at  large  members. 

(b)  After  the  appointment  of  the  initial 
Board,  the  Secretafy  shall  annoiuice  at 
least  180  days  in  advance  when  a  Board 
member's  term  is  expiring  and  shall 
solicit  nominations  for  that  position  in 
the  manner  described  in  paragraph  (a)  of 
this  section.  Nominations  for  such 
position  should  be  submitted  to  the 
Secretary  not  less  than  120  days  prior  to 
the  expiration  of  such  term. 

S  1160.203    Nominaa'a  agraemant  to  aarva. 

Each  nominee  shall  file  with  the 
Secretary  at  the  time  of  nomination  a 
written  agreement  to  serve  on  the  Board 
if  appointed. 

S  1160.204    AppointntanL 

From  the  nominations  made  pursuant 
to  §  1160.202.  the  Secretary  shall 
appoint  the  members  of  the  Board  on 
the  basis  of  representation  provided  for 
in  §§  1160.200  and  1160.201. 

§1160.205    Vacanclaa. 

To  fill  any  vacancy  occasioned  by  the 
death,  removal,  resignation,  or 
disqualification  of  any  member  of  the 
Board,  the  Secretary  shall  appoint  a 
successor  from  the  most  recent  list  of 
nominations  made  by  individual  fluid 
milk  processors  and  other  interested 
parties.  Including  eligible  organizations, 
for  the  Board,  or  from  nominations 
made  by  the  Board. 

11160.206    ProcMlura. 

(a)  A  majority  of  the  members  shall 
constitute  a  quorum  at  a  properly 
convened  meeting  of  the  Board.  Any 
action  of  the  Board  shall  require  the 
concurring  votes  of  at  least  a  majority  of 
those  present  and  voting.  The  Board 
shall  establish  rules  concerning  timely 
notice  of  meetings. 

(b)  The  Board  may  take  action  upon 
the  conciuring  votes  of  a  majority  of 
members  by  mail,  telephone,  telegraph, 
or  other  means  of  electronic 
communication  when  in  the  opinion  of 
the  chair]}erson  of  the  Board  such  action 
must  be  taken  before  a  meeting  can  be 
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called.  Action  taken  by  this  emergency 
procediire  is  valid  only  if  all  members 
are  notified  and  provided  the 
opportunity  to  vote  and  any  telephone 
vote  is  confirmed  promptly  in  writing. 
Any  action  so  talf^en  shall  have  the  same 
force  and  effect  as  though  such  action 
had  been  taken  at  a  properly  convened 
meeting  of  the  Board. 

S116<X.207    Compenaatton  and 
reimburawTwnC 

The  members  of  the  Board  and 
trustees,  if  any,  named  under 
$1160.502,  shall  serve  without 
compensation  but  shall  be  reimbursed 
for  necessary  and  reasonable  expenses 
incurred  by  them  in  the  performance  of 
their  duties  under  this  subpart. 

§1160.206    Powers  of  the  Bowd. 

The  Board  shall  have  the  following 
powers: 

(a)  To  receive  and  evaluate,  or  on  its 
own  initiative  develop,  and  budget  for 
plans  or  projects  to  educate  consumers 
and  promote  the  use  of  fluid  milk 
products  and  to  make  recommendations 
to  the  Secretary  regarding  such 
proposals; 

(b)  To  administer  the  provisions  of 
this  subpart  in  accordance  with  its 
terms  and  provisions; 

(c)  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  subpart; 

(d)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  this  subpart; 

(e)  To  employ  such  persons  as  the 
Board  deems  necessary  and  determine 
the  duties  and  compensation  of  such 
persons; 

(f)  To  contract  with  eligible 
organizations  or  other  entities  to 
conduct  activities  authorized  pursuant 
to  this  subpart; 

(gl  To  select  committees  and 
subcommittees  of  the  Board  members,  to 
adopt  bylaws,  and  to  adopt  such  rules 
for  the  conduct  of  its  business  as  it  may 
deem  advisable; 

(h)  To  recommend  to  the  Secretary 
amendments  to  this  subpart;  and 

(i)  With  the  approval  of  the  Secretary 
to  invest,  pending  disbursement 
pursuant  to  a  plan  or  project,  funds 
collected  through  assessments 
authorized  under  §  1160.211  in,  and 
only  in,  obligations  of  the  United  States 
or  any  agency  thereof,  in  general 
obligations  of  any  State  or  any  political 
subdivision  thereof,  in  any  interest- 
bearing  account  ot  certificate  of  deposit 
of  a  bank  that  is  a  member  of  the  Federal 
Reserve  System,  or  in  obligations  fully 
guaranteed  as  to  principal  and  interest 
by  the  United  States. 


f1160.209    DutiM  of  the  Board. 

The  Board  shall  have  the  following 
duties: 

(a)  To  meet  not  less  than  annually, 
and  to  organize  and  select  from  among 
its  members  a  chairperson,  who  may 
serve  for  a  term  of  one  year  and  not 
more  than  two  consecutive  terms,  and  to 
select  such  other  officers  as  may  be 
necessary; 

(b)  To  prepare  and  submit  to  the 
Secretary  for  approval  a  budget  for  each 
fiscal  period  of  the  anticipated  expenses 
and  disbursements  in  the  administration 
of  this  subpart,  including  a  description 
of  and  the  probable  costs  of  consumer 
education,  promotion  and  research 
projects;  Provided,  That  for  the  initial 
fiscal  period  the  budget  shall  be  such 
sum  as  may  be  collected  from 
assessments  paid  for  the  initial  Tiscal 
period; 

(c)  To  develop  and  submit  to  the 
Secretary  for  approval  promotion  and 
consumer  education,  and  research  plans 
or  projects; 

(d)  To  the  extent  practicable,  carry  out 
consumer  education  and  promotion 
programs  under  §  1160.301  in  such  a 
manner  as  to  ensure  that  advertising 
coverage  in  each  of  the  regions  defined 
ii)  §  1160.200  is  proportionate  to  funds 
collected  firom  each  such  region; 

(e)  To  disseminate  information  to 
fluid  milk  processors  or  eligible 
organizations; 

(f)  To  maintain  minutes,  books  and 
records  that  reflect  all  of  the  acts  and 
transactions  of  the  Board,  which  shall 
be  available  to  the  Secretary  for 
inspection  and  audit,  and  prepare  and 
promptly  report  minutes  of  each  Board 
meeting  to  the  Secretary  and  submit 
such  reports  from  time  to  time  to  the 
Secretary  as  the  Secretary  may 
prescribe,  and  to  make  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it; 

(g)  To  enter  into  contracts  or 
agreements,  with  the  approval  of  the 
Secretary,  with  such  persons  and 
organizations  as  the  Board  may  approve 
for  the  development  and  conduct  of 
activities  authorized  under  this  subpart 
and  for  the  payment  of  the  cost  thereof 
with  funds  collected  through 
assessments  pursuant  to  §  1160.211  and 
income  from  such  assessments.  Any 
such  contract  or  agreement  shall 
provide  that: 

(1)  The  contractors  shall  develop  and 
submit  to  the  Board  a  plan  or  project 
together  with  a  bud{>et(s)  which  shall 
show  the  estimated  cost  to  be  incurred 
for  such  plan  or  project; 

(2)  Any  such  plan  or  project  shall 
become  effective  upon  approval  of  the 
Secretary;  and 


(3)  The  contracting  party  shall  keep 
accurate  records  of  all  of  its  transactions 
and  make  periodic  reports  to  the  Board 
of  activities  conducted  and  an 
accounting  for  funds  received  and 
expended,  and  such  other  reports  as  the 
Secretary  or  the  Board  may  require.  The 
Secretary  or  employees  of  the  Board 
may  audit  periodically  the  records  of 
the  contracting  party; 

(h)  For  the  initial  fiscal  period,  the 
Board  shall  contract,  to  the  extent 
practicable  and  subject  to  the  approval 
of  the  Secretary,  with  an  eligible 
organization  to  carry  out  the  provisions 
of  this  subpart; 

(i)  To  prepare  and  make  public,  at 
least  annually,  a  report  of  its  activities 
carried  out  and  an  accounting  for  funds 
received  and  expended; 

(j)  To  have  an  audit  of  its  financial 
statements  conducted  by  a  certified 
public  accountant  in  accordance  with 
generally  accepted  auditing  standards, 
at  the  end  of  the  first  15  months  of  the 
initial  fiscal  period,  at  the  end  of  the 
initial  fiscal  period,  and  at  least  once 
each  fiscal  period  thereafter  as  well  as 
at  such  other  times  as  the  Secretary  may 
request,  and  to  submit  a  copy  of  each 
such  audit  report  to  the  Secretary; 

(k)  To  give  the  Secretary  the  same 
notice  of  meetings  of  the  Board  and 
committees  of  the  Board,  including 
actions  conducted  under  §  1160.206(b), 
as  is  given  to  such  Board  or  committee 
members  in  order  that  the  Secretary,  or 
a  representative  of  the  Secretary,  may 
attend  such  meetings; 

(1)  To  submit  to  the  Secretary  such 
information  pursuant  to  this  subpart  as 
may  be  requested;  and 

(m)  The  Board  shall  take  reasonable 
stops  to  coordinate  the  collection  of 
assessments,  and  promotion,  education, 
and  research  activities  of  the  Board, 
with  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(b)). 

§1160.210    ExpwiMS. 

(a)  The  Board  is  authorized  to  incur 
such  expenses  (including  provision  for 
a  reasonable  reserve)  as  the  Secretary 
finds  are  reasonable  and  likely  to  be 
incurred  by  the  Board  for  its 
administration,  maintenance  and 
functioning  and  to  enable  it  to  exercise 
its  powers  and  perfomi  its  duties  in 
accordance  with  the  provisions  of  this 
subpart;  except  that,  effective  one  year 
after  the  date  of  the  establishment  of  the 
Board,  the  Board  shall  not  spend  in 
excess  of  5  percent  of  the  assessments 
collected  fat  the  administration  of  the 
Board.  Such  expenses  shall  be  paid  from 
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assessments  collected  pursuant  to 
§1160.211. 

(b)  The  Board  shall  reimburse  the 
Secretary,  bom  assessments  collected 
pursuant  to  §  1160.211  for 
administrative  costs  incurred  by  the 
Department. 

(c)  The  Board  is  authorized  to  provide 
a  grant  of  up  to  80%  of  the  funds 
remitted  from  Regions  14  and  15  to  the 
entity  authorized  by  the  laws  of  the 
State  of  California  to  conduct  an 
advertising  program  for  fluid  milk 
products  in  that  State  for  the  purposes 
of  implementing  a  coordinated 
advertising  program  in  the  markets 
within  those  regions.  Such  grant  shall 
be  provided  with  the  approval  of  the 
Secretary  on  the  following  conditions: 

(1)  The  funds  shall  be  utilized  to 
implement  a  fluid  milk  promotion 
campaign  within  the  markets  within 
those  regions.  Verification  of  the 
implementation  of  this  program  shall  be 
provided  to  the  Board. 

(2)  The  Board  shall  ensure  that  the 
recipients  of  these  funds  shall 
implement  a  research  and  evaluation 
program  to  determine  the  effect  of  such 
program  on  consumption  of  fluid  milk 
vrithin  the  region. 

(3)  The  Board  will  be  provided  data 
resulting  from  the  research  and 
evaluation  programs  so  that 
determinations  can  be  made  as  to  the 
effect  of  the  program  on  consumption  of 
fluid  milk. 

11160^11    AMessmants. 

(a)(1)  Each  fluid  milk  processor  shall 
pay  and  remit  to  the  Board  or  its 
designated  agent  an  assessment  of  $.20 
per  hundredweight  of  fluid  milk 
products  processed  and  marketed 
commercially  in  consumer-type 
packages  in  the  United  States  by  such 
fluid  milk  processor:  Provided,  however, 
That  for  the  initial  fiscal  period  the 
assessment  due  pursuant  to  this  section 
shall  be  paid  only  on  fluid  milk 
products  marketed  during  the  second 
through  the  seventh  months  of  such 
fiscal  period.  Producer-handlers 
required  to  pay  assessments  under 
section  113^)  of  the  Dairy  Production 
Stabilization  Act  of  1983  (7  U.S.C. 
4504(g)),  and  not  exempt  under 
§  1160.108,  shall  also  pay  the 
assessment  under  this  subpart.  No 
assessments  shall  be  paid  on  fluid  milk 
products  exported  from  the  United 
States.  If  the  Board  is  not  constituted  by 
the  date  the  first  assessments  are  to  be 
collected,  the  Secretary  shall  have  the 
authority  to  receive  assessments  on 
behalf  of  the  Board.  The  Secretary  shall 
remit  such  assessments  to  the  Board 
when  it  is  constituted. 


(2)  Within  30  days  after  the  effective 
date  of  this  subpart,  the  Secretary  shall 
announce  the  establishment  of  the 
assessment  each  month  in  the  Qass  I 
price  announcement  in  each  milk 
marketing  area  by  adding  it  to  the  Class 
I  price  for  the  following  month.  In  the 
event  the  assessment  is  suspended,  the 
Secretary  shall  proclaim  its  suspension 
in  such  announcement  for  the 
appropriate  month.  The  Secretary  shall 
also  inform  fluid  milk  processors 
marketing  fluid  milk  products  in  areas 
not  subject  to  milk  marketing  orders 
administered  by  the  Secretary,  of  the 
establishment  or  suspension  of  the 
assessment. 

(3)  Each  processor  responsible  for  the 
remittance  of  the  assessment  shall  remit 
the  assessment  to  the  Board  not  later 
than  the  last  day  of  the  month  following 
the  month  that  the  milk  being  assessed 
was  marketed. 

(b)  Such  assessments  shall  not: 

(1)  Reduce  the  prices  paid  under  the 
Federal  milk  marketing  orders  issued 
under  section  8c  of  the  Agricultural 
Adjustment  Act  (7  U.S.C.  608c), 
reenacted  with  amendments  by  the 
Agricultural  Marketing  Agreement  Act 
of  1937; 

(2)  Otherwise  be  deducted  from  the 
amounts  that  handlers  must  pay  to 
producers  for  fluid  milk  products  sold 
to  a  processor;  or 

(3)  Otherwise  be  deducted  from  the 
price  of  milk  paid  to  a  producer  by  a 
handler,  as  determined  by  the  Secretary. 

(c)  Money  remitted  to  tne  Board  or  the 
Board's  designated  agent  shall  be  in  the 
form  of  a  negotiable  instrument  made 
payable  to  the  Board  or  such  agent  as 
the  case  may  be.  Remittances  and 
reports  specified  in  paragraph  (a)(1)  of 
this  section,  §  1160.108,  §  1160.213. 

§  1160.214,  and  §  1160.401  shall  be 
mailed  to  the  location  designated  by  the 
Board  or  the  Board's  designated  agent. 


S  1160.212 
action. 


Influencing  governmental 


No  funds  collected  by  the  Board 
under  this  subpart  shall  in  any  manner 
be  used  for  the  purpose  of  influencing 
governmental  policy  or  action,  except  to 
recommend  to  the  Secretary 
amendments  to  this  subpart. 

S 11 60.21 3    Adjustment  of  accounts. 

Whenever  the  Board  or  the  Secretary 
determines  through  an  audit  of  a 
person's  reports,  records,  books  or 
accounts  or  through  some  other  means 
that  additional  money  is  due  the  Board 
or  that  money  is  due  such  person  from 
the  Board,  such  person  shall  be  notified 
of  the  amount  due.  The  person  shall 
then  remit  any  amount  due  the  Board  by 
the  next  date  for  remitting  assessments 


as  provided  in  §  1160.211. 
Overpayments  shall  be  credited  to  the 
account  of  the  person  remitting  the 
overpayment  and  shall  be  applied 
against  amounts  due  in  succeeding 
months. 

11160.214    Chargas  and  penaMaa. 

(a)  Late-payment  charge.  Any  unpaid 
assessments  to  the  Board  pursuant  to 
§1160.211  shall  be  increased  1.5 
percent  each  month  beginning  with  the 
day  following  the  date  such  assessments 
were  due.  Any  remaining  amount  due. 
which  shall  include  any  unpaid  charges 
previously  made  pursuant  to  this 
section,  shall  be  increased  at  the  same 
rate  on  the  corresponding  day  of  each 
month  thereafter  until  paid.  For  the 
purpose  of  this  section,  any  assessment 
that  was  determined  at  a  date  later  than 
prescribed  by  this  subpart  because  of  a 
failure  to  submit  a  report  to  the  Board 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due.  The  timeliness  of  a  payment 
to  the  Board  shall  be  based  on  the 
applicable  postmark  date  or  the  date 
actually  received  by  the  Board, 
whichever  is  earlier. 

(b)  Penalties.  Any  person  who  violates 
any  provision  of  this  subpart  may  be 
assessed  a  civil  penalty  by  the  Secretary 
of  not  less  than  $500  nor  more  than 
$5,000  for  eacli  such  violation  and,  in 
the  case  of  a  willful  failure  to  pay  or 
remit  the  assessment  as  required  by  this 
subpart,  in  addition  to  the  amount  due. 
a  penalty  of  not  less  than  $10,000  nor 
more  than  $100,000  for  each  such 
violation.  The  amount  of  any  such 
penalty  shall  accrue  to  the  United  States 
and  may  be  recovered  in  a  civil  suit 
brought  by  the  United  States.  The 
remedies  provided  in  this  section  shall 
be  in  addition  lo,  and  not  exclusive  of, 
other  remedies  that  may  be  available  by 
law  or  in  equity. 

Promotion,  Consumer  Education  and 
Research 

f  1 1 60.301    Promotion,  conaumar 
aducation  and  resaarch. 

(a)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 
develop,  and  submit  to  the  Secretary  for 
approval  any  plans  or  projects 
authorized  in  §§  1160.208  and  1160.209. 
Such  plans  or  projects  shall  provide  for: 

(1)  The  establishment,  issuance, 
effectuation,  and  administration  of 
appropriate  plans  or  projects  for 
consumer  education,  promotion  and 
research  with  respect  to  fluid  milk 
products;  and 

(2)  The  establishment  and  conduct  of 
programs  to  evaluate  plans  and  projects 
implemented  and  to  communicate 
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results  to  fluid  milk  processors  and  the 
public. 

(b)  Each  plan  or  project  authorized 
under  §  1160.301(8]  shall  be 
periodically  reviewed  or  evaluated  by 
the  Board  to  insure  that  the  plan  or 
project  contributes  to  an  effective 
program  of  promotion,  consumer 
education  and  research.  If  it  is  found  by 
the  Board  that  any  such  plan  or  project 
does  not  further  the  purposes  of  the  Act, 
the  Board  shall  terminate  such  plan  or 
project. 

(c)  No  plan  or  project  authorized 
under  §  1160.301(a)  shall  make  use  of 
unfair  or  deceptive  acts  or  practices 
with  respect  to  the  quality,  value  or  use 
of  any  competing  product. 

(d)  No  plan  or  project  authorized 
under  §  1160.301(a)  shall  make  use  of  a 
brand  or  trade  name  of  a  fluid  milk 
product,  except  that  this  paragraph  shall 
not  preclude  the  Board  from  offering 
program  material  for  use  by  commercial 
parties  imder  such  terms  and  conditions 
as  the  Board  may  prescribe  as  approved 
by  the  Secretary. 

Reports,  Books  and  Records 

§1160.401     Reports. 

Each  fluid  milk  processor  marketing 
milk  and  paying  an  assessment  under 
1160.211  shall  be  required  to  report  at 
the  time  for  remitting  such  assessments 
such  information  as  may  be  required  by 
the  Board  or  by  the  Secretary.  Such 
information  shall  include  but  not  be 
limited  to  the  following: 

(a)  The  quantity  of  fluid  milk 
products  marketed  which  is  subject  to 
the  collection  of  the  assessment: 

(b)  The  amount  of  assessment 
remitted: 

(c)  The  basis,  if  necessary,  to  show 
why  the  remittance  is  less  than  the 
number  of  hundredweights  of  milk 
multiplied  by  20  cents:  and 

(d)  The  date  any  assessment  was  paid. 

S1 160.402    Books  and  records. 

Each  person  subject  to  this  subpart, 
shall  maintain  and  make  available  for 
inspection  by  agents  of  the  Board  and 
the  Secretary  such  books  and  records  as 
are  necessary  to  carry  out  the  provisions 
of  this  subpart  and  the  regulations 
issued  hereunder,  including  such 
records  as  are  necessary  to  verify  any 
reports  required.  Such  records  shall  be 
retained  for  at  least  two  years  beyond 
the  fiscal  period  of  their  applicability. 

f  1160.403    Confidentiel  treatment 

(a)  Commercial  or  financial 
information  obtained  from  siich  books, 
records  or  reports  under  the  Act  and 
this  subpart  shall  be  kept  confidential 
by  all  persons,  including  agents  and 
former  agents  of  the  Board,  all  officers 


and  employees  and  all  former  officers 
and  employees  of  tlie  Department,  and 
by  all  officers  and  all  employees  and  all 
former  officers  and  employees  of 
contracting  agencies  having  access  to 
such  information,  and  shall  not  be 
available  to  Board  members.  Only  those 
persons  having  a  specific  need  for  such 
information  in  order  to  effectively 
administer  the  provisions  of  this  subpart 
shall  have  access  to  such  information.  In 
addition,  only  such  information  so 
furnished  or  acquired  «s  the  Secretary 
deems  relevant  shall  be  disclosed  by 
them,  and  then  only  in  a  suit  or 
administrative  hearing  brought  at  the 
discretion,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  section  shall  be  deemed 
to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
processors,  individuals,  groups  of 
individuals,  partnerships,  corporations, 
associations,  cooperatives,  or  other 
entities  subject  to  this  subpart  or 
statistical  data  collected  therefrom, 
which  statements  do  not  identify  the 
information  furnished  by  any  such 
parties,  and 

(2)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any 
processor,  individuals,  group  of 
individuals,  partnership,  corporation, 
association,  cooperative,  or  other  entity 
that  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 
of  the  particular  provisions  of  the 
subpart  so  violated. 

(b)  Except  as  otherwise  provided  in 
this  subpart,  information  obtained 
under  this  subpart  may  be  made 
available  to  another  agency  of  the 
Federal  Government  for  a  civil  or 
criminal  law  enforcement  activity  if  the 
activity  is  authorized  by  law  and  if  the 
head  of  the  agency  has  made  a  written 
request  to  the  Secretary  specifying  the 
particular  information  desired  and  the 
law  enforcement  activity  for  which  the 
information  is  sought. 

(c)  Any  person  violating  this  section, 
on  conviction,  shall  be  subject  to  a  fine 
of  not  more  than  $1 ,000  or  to 
imprisonment  for  not  more  than  1  year, 
or  both,  and  if  such  person  is  an  agent 
of  the  Board  or  an  officer  or  employee 
of  the  Department  shall  be  removed 
from  office. 

(d)  Nothing  in  this  subsection  shall 
authorize  the  Secretary  to  withhold 
information  fitun  a  duly  authorized 
committee  or  subcommittee  of  Congress. 


Miscellaneous 

S 1 1 60.501    Continuation  referendum. 

(a)  At  the  request  of  the  Board,  but  not 
later  than  one  month  alter  the  initial 
fiscal  period,  a  referendum  of  fluid  milk 
processors  shall  be  conducted  under  the 
authority  of  section  19900(c)  of  the  Act 
to  determine  whether  this  subpart 
should  be  suspended  or  terminated.  If 
the  Secretary  determines  on  the  basis  of 
such  referendum  that  suspension  or 
termination  is  favored  by  at  least  50 
percent  of  the  fluid  milk  processors 
voting  in  the  referendum  or  that  those 
fluid  milk  processors  voting  in  the 
referendum  marketed  more  than  40 
percent  of  the  volume  of  all  of  the  fluid 
milk  products  marketed  in  the  United 
States  during  a  representative  period 
determined  by  the  Secretary,  the 
Secretary  shall  suspend  or  terminate 
this  subpart  within  6  months. 

(b)  The  Secretary  may  conduct  at  any 
time  a  referendum  of  persons  who, 
during  a  representative  period  as 
determined  by  the  Secretary,  have  been 
fluid  milk  processors  on  whether  to 
suspend  or  terminate  the  order,  and 
shall  hold  such  a  referendum  on  request 
of  the  Board  or  any  group  of  such 
processors  that  among  them  marketed 
during  a  representative  period,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  by  all  processors. 

§  1 1 60.502    Proceedings  after  suspension 
or  termination. 

(a)  Upon  the  suspension  or 
termination  of  this  subpart,  the  Board 
shall  recommend  not  more  than  five  of 
its  members  to  the  Secretary  to  serve  as 
trustees  for  the  purpose  of  liquidating 
the  affairs  of  the  Board.  Such  persons, 
upon  designation  by  the  Secretary,  shall 
become  trustees  of  all  the  funds  and 
property  owned,  in  the  possession  of,  or 
under  the  control  of  the  Board, 
including  unpaid  claims  or  property  not 
delivered  or  any  other  claim  existing  at 
the  time  of  such  termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contract  or  agreements 
entered  into  by  it  pursuant  to  §  1160.208 
and  §1160.209; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  whomever  the  Secretary 
may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  or  appropriate  to 
vest  in  whomever  the  Secretary  may 
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designeto  full  title  and  right  to  afl  of  the 
funds,  property,  and  claims  vested  In 
the  Board  or  the  trustees  pursuant  to 
this  subpart. 

(c)  Whoever  receives  funds,  property, 
or  claims  transferred  or  delivered 
pursuant  to  this  subpart  shall  be  subject 
to  the  same  obligations  with  respect 
thereto  as  were  imposed  upon  the  Board 
and  upon  the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  turned  over  to  the 
Secretary  to  be  used,  to  the  extent 
practicable,  in  the  interest  of  continuing 
one  or  more  of  the  promotion,  research 
or  nutrition  education  plans  or  projects 
authorized  pursuant  to  this  subpart. 

11160.503    Effect  of  •uapenelon. 

termination  or  amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  suspension  or 
termination  of  this  subpart  or  of  any 
regulation  issued  pursuant  hereto,  or  the 
issuance  of  any  amendment  to  either 
thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligatioa.  or  hability  whic±  shall  have 
arisen  or  which  may  hereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  regulation  issued 
thereunder; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  any  regulation  issued 
thereunder;  or 

(c)  Afiect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary,  or  of  any  person,  with  respect 
to  any  such  violation. 

11160504    Personal  MablUty. 

No  member  or  employee  of  the  Board 
shall  be  held  personally  responsible, 
either  individually  or  jointly,  in  any 
way  whatsoever  to  any  person  for  errors 
in  judgment,  mistakes,  or  other  acts  of 
either  commission  or  omission  of  such 
member  or  employee,  except  for  acts  of 
dishonesty  or  willful  misconduct. 

11160.505    Patents,  copyrights,  inventtona 
and  pubHc«tk>ns. 

Any  patents,  copyrights,  trademarks, 
inventions  or  publications  developed 
through  the  use  of  funds  collected  under 
the  provisions  of  this  subpart  shall  be 
the  property  of  the  U.S.  Government  as 
represented  by  the  Board,  and  shall, 
along  with  any  rents,  royalties,  residual 
payments,  or  other  income  from  the 
rental,  sale,  leasing,  franchising,  or  other 
uses  of  such  patents,  copyrights, 
inventions,  or  publications,  inure  to  the 
benefit  of  the  Board.  Upon  suspension 
or  termination  of  this  subpart. 
§  1160.502  shall  apply  to  determine 
disposition  of  all  such  property. 


f11M.50C    Amandmenta. 

The  Secretary  may  from  time  to  time 
amend  provisions  of  this  subpart.  Any 
interested  person  or  organization 
affected  by  the  provisions  of  the  Act 
may  propose  such  amendments  to  the 
Secretary. 

11160^7    Htftort 

The  Secretary  shall  provide  annually 
for  an  independent  evaluation  of  the 
effectiveness  of  the  fluid  milk 
promotion  program  carried  out  under 
this  subtitle  during  the  previous  fiscal 
year,  in  conjunction  wiOi  the  evaluation 
of  the  National  Dairy  Promotion  and 
Research  Board  established  under 
section  113(b)  of  the  Dairy  Production 
StabihzatioD  Act  of  1983  (7  U.S.C 
4504(b)). 

11160.508    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  any 
circumstances  is  held  invahd.  the 
validity  of  the  remainder  of  this  subpart 
or  the  applicability  thereof  to  other 
persons  or  circumstances  shall  not  be 
affected  thereby. 

Subpart— Procedure  for  Conduct  of 
Referenda  In  Connection  With  a  Fluid 
Milk  Promotion  Order 

§11601600    GanaraL 

Referenda  to  determine  whether 
eligible  fluid  milk  processors  favor  the 
issuance,  continuance,  termination  or 
suspension  of  a  Fluid  Milk  Promotion 
Order  authoized  by  the  Fluid  Milk 
Promotion  Act  of  1990  shall  be 
conducted  in  accordance  with  this 
subpart. 

11160601    Oefinltiona. 
As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  Milk 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XIX  of  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1980, 
Pub.  L.  101-624,  7  U.S.C  6401-6417) 
and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agricuhuxe. 

(c)  Secretary  means  the  Secretary  of 
Agricuhure  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

(d)  Aamiiiistrator  means  the 
Administrator  of  the  Agricuhural 
Marketing  Ser\ice.  with  power  to 
redelegate,  or  any  officer  or  employee  of 
the  Department  to  whom  authority  has 
been  delegated  or  may  hereafter  be 
delegated  to  act  in  the  Administrator's 
stead. 


(a)  Oder  means  a  Fluid  Milk 
Promotion  Order,  and  any  amendments 
thereto,  authorized  by  the  Act. 

(f)  Board  means  the  National  Fluid 
Milk  Processor  Promotion  Board 
established  pursuairt  to  the  Act. 

(g)  Assessment  means  the  assessments 
that  are  collected  and  remitted  to  the 
Board  pursuant  to  the  Act. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  aotity. 

(i)  Fluid  milk  processor  means  any 
]>erson  who  is  defined  as  a  fluid  milk 
processor  under  the  order,  or  under  the 
proposed  order  on  which  the  initial 
referendum  is  held. 

(j)  Referendum  agent  means  the 
person  designated  by  the  Secretary  to 
conduct  the  referend\im. 

(k)  Representative  period  means  the 
period  designated  by  the  Secretary 
pursuant  to  Sections  1999N  and  19990 
of  the  Act. 

11160.602  Conduct  of  referendum. 
The  referendum  shall  be  conducted 

by  mail  in  the  manner  prescribed  in  this 
subpart.  The  referendum  agent  may 
utilize  such  personnel  or  agencies  of  the 
Department  as  are  deemed  necessary  by 
the  Administrator. 

51160.603  Whomayvote. 

(a)  Each  person  who  was  operating  as 
a  fluid  milk  processor  during  the 
representative  period,  as  determined  by 
the  Secretary,  shall  be  entitled  to  only 
one  vote  in  each  referendum,  and  no 
such  person  shall  be  refused  a  ballot. 
Any  person  casting  more  than  one  ballot 
with  conflicting  votes  shall  thereby 
invalidate  all  ballots  cast  by  such  person 
in  such  referendum.  Each  person  voting 
shall  register  with  the  Secretary  prior  to 
the  voting  period.  Each  ballot  cast  shall 
contain  a  certification  by  the  person 
casting  the  ballot  that  such  person  is 
qualified  to  vote.  All  information 
required  on  the  ballot  pertinent  to  the 
identification  of  the  person  voting  must 
be  supplied  and  certified  to  as  being 
correct  for  the  representative  period  in 
order  for  the  ballot  to  be  valid 

(b)  Voting  by  proxy  or  i^ent  will  not 
be  permitted.  However,  the  ballot  of  a 
fluid  milk  processor  who  is  other  than 
an  individual  may  be  cast  by  a  person 
who  is  duly  authorized  to  do  so,  and 
such  ballot  shall  contain  a  certification 
by  such  person  that  the  entity  on  whose 
behalf  the  ballot  is  cast  is  a  fluid  milk 
processor.  All  informatioD  required  on 
the  ballot  pertinent  to  tlM  identification 
of  the  fluid  milk  processor  on  whose 
behalf  the  ballot  is  cast  must  be 
supplied  and  certified  to  as  being 
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correct  for  the  representative  period  in 
order  for  the  ballot  to  be  valid. 

11160.604    DutlM  of  ItM  refarwidum  agent 

The  referendum  agent,  in  addition  to 
any  other  duties  imposed  by  this 
subpart,  shall: 

(aj  Verify  the  eligibility  of  all  persons 
to  vote  in  die  referendum  by  reviewing 
all  ballots  cast  to  assure  that  each  ballot: 

(1)  Was  mailed  within  the  prescribed 
time; 

(2)  Contains  all  certifications  required 
attesting  to  the  eligibility  of  each  person 
to  vote,  including  the  advance 
registration  to  be  R  led  with  the 
Secretary  prior  to  the  voting  period 
pursuant  to  §  1160.606(a)(1);  and 

(3)  Was  completed  with  respect  to  all 
necessary  information  pertinent  to  the 
identi^cation  of  the  person  voting  so 
that  additional  verification  can  be 
conducted  by  the  referendum  agent  to 
substantiate  the  eligibility  of  each  such 
person  to  vote. 

(b)  Conduct  further  verification,  as 
necessary,  to  determine  the  eligibility  of 
each  person  to  vote.  Such  verification 
may  be  completed  by  reviewing  readily 
available  sources  of  information, 
including  the  following: 

(1)  Records  of  the  Department; 

(2)  Fluid  milk  processors'  records; 
and 

<3)  Any  other  reliable  sources  of 
information  which  may  be  available  to 
the  referendum  agent. 

(c)  Further  verity  ballots  to  avoid  a 
duplication  of  votes.  The  following 
criteria  shall  serve  as  a  guide; 

(1)  Each  fluid  milk  processor  that  is 
other  than  an  individual  shall  be 
regarded  as  one  person  for  voting 
purposes; 

(2)  No  more  than  one  vote  may  be  cast 
on  behalf  of  any  one  fluid  milk 
processor;  and 

(3)  In  the  event  that  more  than  one 
individual  claims  the  right  to  vote  and 
cast  a  ballot  for  a  fluid  milk  processor, 
concurring  votes  of  such  individuals 
shall  be  treated  as  one  vote  while  any 
conflicting  vote  shall  thereby  invalidate 
all  ballots  cast  by  such  individuals. 

S 1 1 60.605    Data  of  rafarandum. 

A  referendum  shall  be  held: 

(a)  During  the  60-day  period 
immediately  preceding  the  anticipated 
effective  date  of  the  order  for  the 
purpose  of  approving  the  order; 

(b)  Whenever  prescribed  by  the  order; 
and 

(c)  For  the  purpose  of  suspending  or 
terminating  the  order  or  adjusting  the 
rate  of  assessment: 

(1)  At  the  direction  of  the  Secretary; 
or 

(2)  Upon  request  of  the  Board  or  upon 
request  of  any  group  of  fluid  milk 


processors  that  among  them  marketed 
during  a  representative  ]>eriod,  as 
determined  by  the  Secretary,  10  percent 
or  more  of  the  volume  of  fluid  milk 
products  marketed  by  all  such 
processors  in  the  United  States. 

911 60.606    Notice  of  referendum. 

The  referendum  agent  shall  provide  at 
least  30  days'  notice  of  any  referendum 
authorized  by  the  Act  by: 

(a)  MaiUng  to  each  known  fluid  milk 
processor  a  notice  of  referendum,  which 
shall  include: 

(1)  An  advance  registration  form  to  be 
filed  with  the  Secretary  prior  to  the 
voting  period  by  any  person  choosing  to 
vote  in  the  referendum,  with  a  statement 
as  to  the  time  within  which  the 
registration  form  must  be  mailed  to  the 
referendum  agent; 

(2)  Instructions  for  completing  the 
ballot; 

(3)  A  statement  as  to  the  time  within 
which  the  ballot  must  be  mailed  to  the 
referendum  agent;  and 

(4)  A  ballot  containing  a  description 
of  the  question(s)  upon  which  the 
referendum  is  being  held;  and 

(b)  Giving  public  notice  of  the 
referendum: 

(1)  By  furnishing  press  releases  and 
other  information  to  available  media  of 
public  information  (including  but  not 
limited  to  press,  radio,  and  television 
facilities)  announcing  the  time  within 
which  ballots  must  be  completed  and 
mailed  to  the  referendum  agent, 
eligibility  requirements,  required 
certifications  to  cast  a  valid  ballot, 
where  additional  information,  ballots 
and  instructions  may  be  obtained,  and 
other  pertinent  information;  and 

(2)  By  such  other  means  as  the 
referendum  agent  may  deem  advisable. 

§  1 1 60.607    Tima  for  voting. 

There  shall  be  no  voting  except 
within  the  time  specified  by  the 
referendum  agent. 

§  1 1 60.606    Tabulation  of  balloU. 

(a)  The  referendum  agent  shall  verify 
the  validity  of  all  ballots  cast  in 
accordance  with  the  instructions  and 
requirements  specified  in  §§1160.603 
through  1160.607.  Ballots  that  are  not 
valid  shall  be  marked  "disqualified" 
with  a  notation  on  the  ballot  as  to  the 
reason  for  the  disqualification. 

(b)  The  total  number  of  ballots  cast, 
including  the  disqualified  ballots,  shall 
be  ascertained.  The  number  of  ballots 
cast  approving  and  the  number  of 
ballots  cast  disapproving  shall  also  be 
ascertained.  The  ballots  marked 
"disqualified"  shall  not  be  considered 
as  approving  or  disapproving,  and  the 
persons  who  cast  such  ballots  shall  not 


be  regarded  as  participating  in  the 
referendum. 

(c)  The  referendum  agent  shall  notify 
the  Administrator  of  the  number  of 
ballots  cast,  the  count  of  the  votes,  and 
the  number  of  disqualified  ballots.  The 
referendum  agent  shall  seal  the  ballots, 
transmit  to  the  Administrator  a 
complete  detailed  report  of  all  actions 
taken  in  connection  with  the 
referendum  together  with  all  ballots  cast 
and  all  other  information  furnished  to  or 
compiled  by  the  referendum  agent. 

(dj  Announcement  of  the  results  of 
the  referendum  will  be  made  only  at  the 
direction  of  the  Secretary.  The 
referendum  agent  or  others  who  assist  in 
the  referendum  shall  not  disclose  the 
results  of  the  referendum  or  the  total 
number  of  ballots  and  votes  cast. 

§  1 1 60.609    Confidential  Information. 

The  ballots  cast,  the  identify  of  any 
person  who  voted,  or  the  manner  in 
which  any  person  voted  and  all 
information  furnished  to,  compiled  by, 
or  in  the  possession  of  the  referendum 
agent,  shall  be  regarded  as  confidential. 

§11 60.6 1 0    Supplementary  inatructlona. 
The  Administrator  is  authorized  to 
issue  instructions  and  to  prescribe  forms 
and  ballots,  not  inconsistent  with  the 
provisions  of  this  subpart,  to  govern  tlie 
conduct  of  referenda  by  referendum 
agents. 

Subpart— Rules  of  Practice  Governing 
Proceedings  on  Petitions  To  Modify  or 
To  Be  Exempted  From  an  Order 

§  1 1 60.650    Words  In  the  singular  form. 

Words  in  this  subpart  in  the  singular 
form  shall  be  deemed  to  import  the 
plural,  and  vice  versa,  as  the  case  may 
demand. 

§1160.651     DefiniUons. 
As  used  in  this  subpart: 

(a)  Act  means  the  Fluid  Milk 
Promotion  Act  of  1990  (Subtitle  H  of 
Title  XDC  of  the  Food,  Agriculture. 
Conservation,  and  Trade  Act  of  1990, 
Pub.  L.  101-624,  7  U.S.C.  6401-6417) 
and  any  amendments  thereto. 

(b)  Department  means  the  United 
States  Department  of  Agriculture. 

(c)  Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  to 
whom  authority  has  heretofore  been 
delegated,  or  to  whom  authority  may 
hereafter  be  delegated,  to  act  in  the 
Secretary's  stead. 

(d)  Judge  means  any  administrative 
law  judge  in  the  Office  of 
Administrative  Law  Judges,  United 
States  Department  of  Agriculture. 

(e)  Administrator  means  the 
Administrator  of  the  Department's 
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Agricultural  Marketing  Service,  with 
power  to  redelegate,  or  any  officer  or 
employee  of  the  Department  to  whom 
authority  has  been  delegated  or  may 
hereafter  be  delegated  to  act  in  the 
Administrator's  stead. 

(f)  Federal  Register  means  the 
publication  provided  for  by  the  Federal 
Register  Act,  approved  July  26, 1935  (44 
U.S.C  lSOl-1511),  and  acts 
supplementing  and  amending  it. 

(gj  Order  means  the  Fluid  Milk 
Promotion  Order  and  any  amendments 
thereto  under  7  CFR  part  1160. 

(h)  Person  means  any  individual, 
group  of  individuals,  partnership, 
corporation,  association,  cooperative 
association  or  other  entity  operating  as 
'  a  fluid  milk  processor  as  defined  in 
§1160.108  of  the  order. 

(i)  Proceeding  means  a  proceeding 
before  the  Socretary  arising  under 
section  ig99K  of  the  Act. 

(j)  Hearing  means  that  part  of  the 
proceeding  which  involves  the 
submission  of  evidence. 

(k)  Party  includes  the  Department. 

(1)  Hearing  clerk  means  the  hearing 
clerk.  United  States  Department  of 
Agriculture,  Washington,  DC. 

(m)  Presiding  officer  means  the 
administrative  law  judge  conducting  a 
proceeding  under  the  Act; 

(n)  Presiding  officer's  report  means 
the  presiding  officer's  report  to  the 
Secretary  and  includes  the  presiding 
officer's  proposed  findings  of  fact  and 
conclusions  with  respect  to  all  material 
issues  of  fact,  law  or  discretion,  as  well 
as  the  reasons  or  basis  therefor; 
proposed  order;  and  proposed  rulings 
on  findings,  conclusions  and  orders 
submitted  by  the  parties. 

(o)  Petition  includes  an  amended 
petition. 

11160.652    Institution  of  proceeding. 

(a)  Fi7/ng  and  service  of  petitions.  Any 
person  subject  to  an  order  desiring  to 
complain  that  any  order  or  any 
provision  of  any  such  order  or  any 
obligation  imposed  in  connection 
therewith  is  not  in  accordance  with  law. 


shall  file  with  the  hearing  clerk  five 
copies  of  a  petition  in  writing  addressed 
to  the  Secretary,  requesting  a 
modification  of  such  order  or  to  be 
exempted  from  such  order.  Promptly 
upon  receipt  of  the  petition,  the  hearing 
clerk  shall  transmit  a  true  copy  thereof 
to  the  Administrator  and  the 
Department's  General  Counsel, 
respectively. 

(0)  Contents  of  petitions.  A  petition 
shall  contain: 

(1)  The  correct  name,  address,  and 
principal  place  of  business  of  the 
petitioner.  If  the  petitioner  is  a 
corporation,  such  fact  shall  be  stated, 
together  with  the  name  of  the  State  of 
incorporation,  the  date  of  incorporation, 
and  the  names,  addresses,  and 
respective  positions  held  by  its  officers 
and  directora;  if  an  unincorporated 
association,  the  names  and  addresses  of 
its  officers,  and  the  respective  positions 
held  by  them;  if  a  partnership,  the  name 
and  address  of  each  partner; 

(2)  Reference  to  the  specific  terms  or 
provisions  of  the  order,  or  the 
interpretation  or  application  thereof, 
which  are  complained  of; 

(3)  A  full  statement  of  the  facts 
(avoiding  a  mere  repetition  of  detailed 
evidence)  upon  which  the  petition  is 
based,  and  which  it  is  desired  that  the 
Secretary  consider,  setting  forth  clearly 
and  concisely  the  nature  of  the 
petitioner's  business  and  the  manner  in 
which  petitioner  claims  to  be  affected 
by  the  terms  or  provisions  of  the  order 
or  the  interpretation  or  application 
thereof,  which  are  complained  of; 

(4)  A  statement  of  the  grounds  on 
which  the  terms  or  provisions  of  the 
order  or  the  interpretation  or 
application  thereof,  which  are 
complained  of.  are  challenged  as  not  in 
accordance  with  law;  and 

(5)  Requests  for  the  specific  relief 
which  the  petitioner  desires  the 
Secretary  to  grant. 

(c)  An  application  to  dismiss 
petition — Filing,  contents,  and 
responses  thereto.  If  the  Administrator 
is  of  the  opinion  that  the  petition,  or  any 


portion  thereof,  does  not  substantially 
comply,  in  form  or  content,  with  the  Act 
or  with  the  requirements  of  paragraph 
(b)  of  this  section,  the  Administrator 
may,  within  30  days  after  the  filing  of 
the  petition,  file  with  the  hearing  clerk 
an  application  to  dismiss  the  petition,  or 
any  portion  thereof,  on  one  or  more  of 
the  grounds  stated  in  this  paragraph. 
Such  application  shall  specify  the 
grounds  of  objection  to  the  petition  end 
if  based,  in  whole  or  in  part,  on 
allegations  of  fact  not  appearing  on  the 
face  of  the  petition,  shall  be 
accompanied  by  appropriate  affidavits 
or  documentary  evidence  substantiating 
such  allegations  of  fact.  The  application 
may  be  accompanied  by  a  memorandum 
of  law.  Upon  receipt  of  such 
application,  the  hearing  clerk  shall 
cause  a  copy  thereof  to  be  served  upon 
the  petitioner,  together  with  a  notice 
stating  that  all  papere  to  be  submitted  in 
opposition  of  such  application, 
including  any  memorandum  of  law, 
must  be  filed  by  the  petitioner  with  the 
hearing  clerk  not  later  than  20  days  ai^er 
the  service  of  such  notice  upon  the 
petitioner.  Upon  the  expiration  of  the 
time  specified  in  such  notice,  or  upon 
receipt  of  such  papere  fi-om  the 
petitioner,  the  hearing  clerk  shall 
transmit  all  papers  which  have  been 
filed  in  connection  with  the  application 
to  the  Secretary  for  his  consideration. 

(d)  Further  proceedings.  Further 
proceedings  on  petitions  to  modify  or  to 
be  exempted  from  any  order  shall  be 
governed  by  §§  900.52(c)(2)  through 
900.71  of  this  title  (Rules  of  Practice 
Governing  Proceedings  on  Petitions  To 
Modify  or  To  Be  Exempted  From 
Mdrketing  Orders).  However,  each 
reference  to  "marketing  order"  in  the 
title  shall  mean  "order"  for  the  purpose 
of  this  part. 

Duted:  April  16, 1993. 
L.  P.  Massaro, 

Acting  Administrator. 
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DEPARTMEKfT  OF  TRANSPORTATION      The  Problem 


Research  and  Special  Programs 
Admlnistnation 

49  CFR  Part  192 

[Ooeiwt  No.  PS-1 18;  Notice  2] 

RIN  2137-AB97  * 

Excess  Flow  Valve  Installation  on 
Service  Unes 

AGENCY:  Research  and  Special  Programs 
Administration,  (RSPA),  DOT. 
ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  Excavators  frequently  sever  or 
damage  gas  service  lines  causing  loss  of 
life,  injury,  or  property  damage  by  fire 
and  explosion.  RSPA  proposes  to 
require  the  installation  of  excess  flow 
valves  (EFVs)  on  certain  new  and 
replaced  gas  service  lines  to  improve 
safety  and  mitigate  the  consequences  of 
service  line  incidents.  EFVs  shut  off  the 
flow  of  gas  by  closing  automatically 
when  a  Une  is  broken. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments  on  this 
proposed  rulemaking  by  June  21,  1993; 
however,  late  filed  comments  will  be 
considered  to  the  extent  practicable.  All 
persons  must  submit  as  part  of  their 
written  comments  all  of  the  material 
that  they  consider  relevant  to  any 
statement  of  fact  made  by  them. 
ADDRESSES:  Send  comments  in 
dupUcate  to  the  Dockets  Unit,  room 
8421,  Office  of  Pipehne  Safety.  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Identify  the  docket  and  notice 
numbers  stated  in  the  heading  of  this 
notice  All  comments  and  other 
docketed  material  will  be  available  for 
inspection  and  copying  in  room  8421 
between  the  hours  of  8:30  a.m.  and  5 
p.m.  each  working  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Willock,  (202)  366-2392.  regarding 
the  subject  matter  of  this  notice,  or  the 
Dockets  Unit.  (202)  366-4453.  regarding 
copies  of  this  notice  or  other  material  in 
the  docket  that  is  referenced  in  this 
notice. 

SUPPLEMENTARY  INFORMATION: 

Statutory  Mandate 

The  Pipeline  Safety  Act  of  1992. 
Pubhc  Law  102-508.  enacted  on 
October  24. 1992.  requires  RSPA  to 
issue  regulations  on  EFVs  by  April  24. 
1994.  The  regulations  must  establish 
performance  standards  for  EFVs  and 
prescribe  the  circumstances,  if  any, 
where  they  must  be  installed  in  gas 
tiistribution  systems. 


Despite  efforts,  such  as  damage 
prevention  programs,  to  reduce  the 
frequency  of  excavation-related  service 
line  incidents  on  natural  gas 
distribution  service  lines,  such 
incidents  persist.  Ehiring  the  period  May 
1984  to  February  1991.  317  service  line 
incidents,  mostly  excavation-related, 
that  resulted  in  47  fatalities  and  192 
injuries  were  reported  to  RSPA. 
(Incident  history  is  more  fully  explained 
under  Comment  on  Incident  History  on 
page  12.)  RSPA  has  sought  to  determine 
an  appropriate  means  to  prevent  or 
mitigate  the  consequences  of  these 
incidents.  Use  of  EFVs  has  been 
proposed  by  the  National 
Transportation  Safety  Board  (NTSB)  and 
others  as  a  means  of  mitigation. 

NTSB  Recommendations 

The  NTSB  has  recommended  EFVs  as 
a  means  of  reducing  or  preventing 
injury  or  death  from  incidents  resulting 
from  service  line  breaks  or  ruptures. 
Since  1971.  the  NTSB  has  issued  seven 
recommendations  regarding  the  use  of 
EFVs  in  service  flow  lines.  The  first. 
Recommendation  P-71-01.  called  for 
further  study  by  RSPA 

To  develop  standards  for  the  rapid 
shutdown  of  failed  natural  gas 
pipelines  *   •   • 

lii  its  accident  report  (PAR-73-1)  on 
a  ruptured  service  line  in  Minnesota, 
NTSB  noted  that  an  EFV  might  have 
stopped  the  flow  of  gas  after  the  service 
Une  was  ruptured  and  avoided  the  loss 
of  life  and  property.  In 
Recommendation  P-73-02,  NTSB 
advised  RSPA  to  undertake  a  study  of 
fail-safe  devices  to  stop  gas  flow  fiiam 
ruptured  lines  and  to  consider 
amending  49  CFR  Part  192  to  require  the 
installation  cf  such  devices  in  gas 
distribution  systems. 

Following  an  accident  involving 
explosions  and  loss  of  life  and  property 
in  New  York  Qty  on  April  22, 1974 
(PAR-76-2),  the  NTSB  in 
Recommendation  P-76-9A  called  for 
RSPA  to 

Determine  the  availability,  the 
practicability,  and  the  state-of-the  art  in  the 
manufacture  of  excess  flow  valves  for  use  on 
low-pressure  gas  distribution  systems,  (and) 
based  upon  the  results  of  these  finds,  amend 
49  CFR  192  to  incorporate  the  use  of  these 
valves  in  commercial  buildings. 

The  NTSB,  in  its  accident  report  on 
an  explosion  and  fire  in  Virginia  on 
October  24,  1979  (PAR-aO-3). 
concluded  that,  if  an  excess  flow  valve 
had  been  installed  in  the  service  line, 
gas  flow  would  have  been  shut  off  when 
the  service  line  ruptured  and  the 
accident  would  have  been  prevented. 


The  subsequent  NTSB  recommendation. 
P-80-55.  called  for  RSPA  to 

Expedite  rulemaking  to  require  the 
installation  of  excess  flow  valves  on  all 
newly  installed  or  renewed  high-pressure  gas 
distribution  system  flow  lines. 

In  its  accident  report  on  two 
explosions  and  fires  that  occurred  at  a 
Kentucky  high  school  on  October  9, 
1980  (PAR-«1-1),  NTSB  found  that  had 
an  EFV  been  installed  on  the  service 
Une.  the  severity  of  the  first  explosion 
may  have  been  lessened  and  the  second 
explosion  may  have  been  avoided. 
NTSB  conducted  a  special  study  to 
better  define  the  potential  uses  of  EFVS 
and  in  Recommendation  P-81-9  called 
for  RSPA  to 

Initiate  rulemaking  to  require  the 
installation  of  excess  flow  valves  on  all 
newly  installed  or  renewed  high-pressure  gas 
distribution  service  lines  with  priority  given 
to  service  lines  supplying  schools,  churches, 
and  other  places  of  public  assembly. 

Based  on  the  study  findings,  in 
Recommendation  P-81-35,  the  NTSB 
recommended  that  the  Gas  Research 
Institute  (GRI) 

Plan  and  conduct  a  test  and  evaluation  of 
existing  excess  flow  valves  to  determine  and 
document,  on  a  comparable  l>asi8,  their 
operating  and  design  characteristics,  such  as 
reliability,  service  pipe  size  and  length, 
operating  pressiuv  range,  maximum  service 
load,  and  susceptibility  to  contamination. 

The  NTSB  in  Recommendation  P-81- 
36.  further  recommended  that  GRI 

Determine  the  conditions  and  locations 
•  •  *  for  which  excess  flow  valves  can  be 
effective  in  preventing  or  minimizing  the 
potential  for  various  types  of  accidents 
resulting  from  leaks  on  high  pressure  service 
lines. 

In  Recommendation  P-81-38.  NTSB 
also  recommended  that  RSPA  initiate 
rulemaking  to  require  installation  of 
EFVs  on  new  and  renewed  single- 
family,  residential  high  pressure 
services. 

In  1988  and  1989.  NTSB  investigated 
5  accidents  involving  gas  distribution 
systems  in  Kansas  and  Missouri  that 
resulted  in  three  fataUties  and  10 
injuries.  {PAR-90-01)  The  NTSB  said  in 
an  April  20. 1990  letter  to  the  RSPA, 
that  several  of  the  accidents  that 
involved  gas  leaking  from  service  lines 
could  have  been  prevented,  or  at  a 
minimum,  the  consequences  could  have 
been  substantially  reduced  had  an 
excess  flow  valve  been  installed.  In' 
subsequent  Recommendation  P-90-12, 
NTSB  recommended  that  RSPA 

Require  the  installation  of  excess  flow 
valves  on  new  and  renewed  single-family, 
residential  high  pressure  service  lines  which 
have  operating  conditions  compatible  with 
the  rated  performance  parameters  of  at  least 
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one  model  of  commercially  available  excess 
flow  valve. 

Studies 

The  first  study  on  EFVs  was 
performed  for  DOT  in  1974  by 
Mechanics  Research,  Inc.,  in  response  to 
safety  recommendations  made  by  NTSB 
(P-71-01  and  P-73-02).  The  study 
found  that  EFVs  were  available,  and 
technically  feasible,  but  that  the 
installation  of  EFVs  would  not  be  cost 
beneficial. 

During  the  period  1982-1985,  the 
GRI,  a  private,  not-for-profit 
organization  of  natural  gas  pipeline  and 
distribution  companies  that  conducts 
gas-related  research  and  development 
programs  on  behalf  of  its  members, 
issued  two  reports  in  response  to  NTSB 
recommendations  P-76-9A,  P-80-55, 
P-«l-35  and  P-81-36;  "Assessment  of 
Excess  Flow  Valves  in  Gas  Distribution 
Service"  (GRI-85/0150),  and  "Costs  and 
Benefits  of  Excess  Flow  Valves  in  Gas 
Distribution  Services"  (GRI-a6/0022). 

Based  on  information  received  fiom  a 
questionnaire  distributed  to  gas 
distribution  companies,  GRI  determined 
that  12.2  million  services  (operating  at 
pressures  at  or  above  10  psig)  of  the 
universe  of  41.4  million  services  in 
operation  in  1981  were  potentially 
suitable  for  EFVs.  The  average  cost  of  an 
EFV  was  reported  as  $18.25.  Installation 
costs  were  $405  for  paved  areas  and 
$240  for  unpaved  areas  (in  1982 
dollars).  This  included  costs  of 
excavating  and  exposing  the  service  line 
for  the  sole  purpose  of  installing  an 
EFV.  Both  the  valve  study  and  the  cost- 
benefit  study  concluded  that  the  cost  of 
installation  of  EFVs  in  service  lines 
could  not  be  justified  by  potential 
benefits. 

GRI  conducted  laboratory  tests  to 
determine  the  operating  characteristics 
of  those  EFVs  commercially  available  at 
that  time.  GRI  tested  the  devices  for 
performance,  and  the  efiiacts  of  pressure 
surges,  volume  surges,  temperature, 
service  line  length  and  diameter,  and 
solid  particle  contamination.  The  GRI 
assessment  report  concluded  that  EFVs 
operate  when  distribution  line  pressure 
is  10  psig  or  greater,  but  did  not  specify 
the  minimum  operating  pressure  for 
those  valves  available  at  the  time. 

In  1991,  GRI  had  its  contractor.  Risk 
and  Industrial  Safety  Consultants,  Inc. 
(RISC)  update  the  prior  study  of  costs 
and  benefits.  RISC  once  again  found  that 
the  installation  of  EFVs  where 
technically  feasible  would  not  be  cost 
beneficial. 

NTSB  has  disagreed  both  with  GRI's 
conclusions  regarding  the  use  and 
installation  of  EFVs  and  with  its  cost- 
benefit  analysis.  NTSB  has  frequently 


stated  that  the  GRI  reports  contain 
imsupported  assumptions,  excessive 
cost  ngures,  use  of  biased  data  for 
performing  some  of  the  assessments, 
and  improper  use  of  data  averaging  in 
developing  EFV  cost  and  effectiveness 
conclusions. 

The  record  of  service  line  incidents 
and  the  NTSB  recommendations,  as 
well  as  its  concern  regarding  the  GRI 
studies,  and  differing  views  by  gas 
distribution  companies  as  to  EFV 
performance  reliability,  led  RSPA  to 
gather  additional  information  through 
and  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM).  The  ANPRM  was 
intended  to  provide  RSPA  with  a  basis 
on  which  to  determine  if  EFVs  should 
be  proposed  as  a  means  to  reduce 
damage  caused  by  service  line  ruptures. 

To  develop  the  proposal  in  this 
Notice,  RSPA  conducted  a  benefit-cost 
study  using  data  (1)  supplied  by 
commenters  in  response  to  the  ANPRM, 
and  (2)  fi-om  the  RSPA  incident  file. 
Analysts  at  the  Volpe  National 
Transportation  Systems  Center  analyzed 
the  data  and  determined  that  the 
benefit-cost  ratio  for  installing  EFVs  will 
range  from  1.04  to  1.73,  a  continuously 

Eositive  ratio.  The  major  differences 
Btween  the  RSPA  study  and  prior 
studies  are  in  the  benefits  regarding 
property  damage  and  the  cost  of  fire  and 

Eolice  services.  The  RSPA  study  gives 
Bnefit  credit  for  mitigating 
nonreportable  property  damages  when 
the  damage  is  less  than  $5,000.  The 
study  also  considers  costs  of  fire  and 
police  services  incurred  in  fighting  fires 
and  responding  to  explosions,  which  are 
direct  consequences  of  incidents 
involving  ruptured  gas  service  lines. 
RSPA  seeks  additional  information 
concerning  whether  use  of  EFVs  would 
result  in  decreased  use  of  such 
emergency  crews,  with  resulting  cost 
savings.  The  benefit-cost  study  is  on  file 
in  the  Docket. 

The  ANPRM 

RSPA  issued  an  ANPRM  (55  FR 
52188.  December  20, 1990)  inviting 
comments  on  the  desirability  of 
requiring  the  installation  of  EFVs  on  gas 
distribution  service  lines  to  reduce  the 
damage  &x)m  service  line  ruptures.  The 
ANPRM  reviewed  the  history  of  service 
line  incidents  and  summarized  the 
NTSB  recommendations  and  GRI 
studies  previously  discussed.  The 
ANPRM  also  contained  a  questionnaire 
to  collect  current  operational  data  on 
the  use  of  EFVs  by  natural  gas 
distributors.  The  questionnaire 
subdivided  the  comments  into  three 
categories  of  operator:  those  utilities 
that  have  never  used  EFVs,  la;  those 
utilities  that  have  used  EFVs  in  the  past 


but  not  longer  use  them,  lb;  and  those 
utilities  currently  using  or  installing 
EFVs,  Ic.  Those  commenting  but  not 
included  in  the  above  categories  (such 
as  industry  trade  groups  or 
manufacturers)  were  classified  as 
"other"  for  discussion  in  this  NPRM. 
RSPA  has  carefully  evaluated  the 
information  obtained  in  response  to  the 
ANPRM  and  has  determined  that  EFVs 
are  a  distinct  means  of  reducing  the 
consequences  of  pipeline  incidents,  and 
that  installation  of  EFVs  would  improve 
pipeline  safety.  The  information  has 
enabled  us,  as  Pub.  L.  102-508  requires, 
to  propose  circumstances  under  which 
EFVs  should  be  installed. 

Comments  provided  by  all  categories 
of  commenters  are  discussed  below.  To 
avoid  repetition,  similar  comments 
made  in  more  than  one  category  are 
discussed  in  only  one  comment  section. 

Comments  by  la  Commenters  (Never 
Used  EFVs) 

One  hundred-thirty  nine  operators  in 
this  category  responded.  Those 
commenters  operate  22.4  million  of  the 
55  million  (46.3  milUon  of  which  are 
residential  lines)  service  lines  in  use  at 
present.  All  opposed  the  required  use  of 
EFVs.  Their  comments  are  summarized 
below. 

Comment  on  One-Call  Progrxxms:  Fifty 
three  commenters  said  greater  use  of 
one-call  programs  will  reduce  service 
line  incidents  to  such  a  low  level  that 
EFVs  will  not  be  necessary.  Several  lb 
and  Ic  commenters,  several  state  public 
service  commissions,  and  the  American 
Gas  Association  (AGA)  made  similar 
statements.  Some  of  these  commenters 
cited  a  steady  decline  in  incidents 
caused  by  outside  parties  damaging 
underground  facilities  as  the  use  of  one- 
call  notification  becomes  more 
widespread.  The  AGA  recommended 
stronger  state  laws  that  require  all 
owners  of  underground  facilities  to  join 
one-call  systems  with  strict  penalties  for 
those  excavators  who  fail  to  use  the 
system.  AGA  also  advocated  vigorous 
enforcement  of  these  laws. 

Response:  The  one-call  program  is  an 
important  component  of  pipeline  safety, 
intended  to  prevent  excavation  related 
incidents.  The  one-call  program  enables 
excavators  to  place  a  single  call  to 
determine  whether  buried  facilities  exist 
in  the  excavation  vicinity,  and  enables 
the  affected  utility  to  mark  its  facilities 
to  reduce  the  occurrence  of  excavation 
incidents.  RSPA  is  encouraging  States  to 
require  that  excavators  make  such  a  call 
prior  to  digging,  but  RSPA  is  also  aware 
that  certain  city  and  state  agencies  are 
unwilling  to  utilize  the  one-call  system. 
RSPA  agrees  with  AGA  that  state  laws 
should  be  more  effective  in  preventing 
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service  line  inddents.  However,  even 
with  vigonnisly  enforced  one-call  laws 
designed  to  prevent  incidents,  such 
incidents  still  occur  and  may  result  in 
death,  injury,  property  damage,  fire,  or 
explosion.  EFVs  are  intended  to  mitigate 
the  consequences  of  these  incidents, 
and  as  such  represent  a  distinct  element 
in  protecting  the  public. 

While  RSPA  data  shows  improving 
trends  with  respect  to  pipeline  damage 
by  outside  parties,  such  damage  still 
accounts  for  over  30  percent  of 
reportable  incidents.  Reportable 
inddents  under  49  CFR  191.3  involve  a 
release  of  gas  from  a  pipeline  and  loss 
of  life,  personal  injury  necessitating 
hospitalization,  or  at  least  $50,000  in 
estimated  property  damage.  Moreover, 
according  to  an  October  1990 
Department  of  Transportation  study 
entitled  "An  Examination  of  the 
Feasibility  of  Regulating  Excavators" 
mandated  by  the  Pipeline  Safety 
Reauthorization  Ad  of  1988  (Pub.  L. 
100-561,  Odober  31, 1988).  in  over  50 
percent  of  these  incidents,  the  excavator 
had  utilized  a  one-call  notification 
system. 

Comment  on  Incident  History:  Thirty 
eight  gas  company  commenters  said 
they  did  not  see  the  need  for  EFVs 
because  they  had  never  experienced 
damaged  or  broken  service  line 
inddents  that  resulted  in  death  or 
personal  injury.  Others  stated  that  an 
EFV  would  not  have  prevented  any  of 
their  inddents  or  reduced  an  inddent's 
adverse  consequences. 

Response:  The  data  on  which  RSPA  is 
basing  this  rulemaking  shows  otherwise. 
To  determine  whether  to  propose  EFVs 
as  a  means  to  improve  pipeline  safety, 
RSPA  examined  its  incident  data  to  see 
if  it  could  identify  incidents  that  would 
have  benefitted  from  the  presence  of  an 
EFV.  For  the  period  May  1984  to 
February  1991.  RSPA  has  identified  177 
service  line  inddents  where  EFVs 
potentially  could  have  helped.  These 
inddents  involved  a  substantial  or 
catastrophic  break  in  a  service  line  that 
was  operating  at  5  psig  or  greater,  and 
where  the  nominal  diameter  of  the  pipe 
was  2  inchas  or  less.  (These  inddents 
are  included  in  the  317  inddents 
mentioned  previously.)  These  inddents 
were  reportable  under  §  191.3,  and 
resulted  in  33  deaths,  97  injuries  and 
over  $10  million  in  property  damage. 
RSPA  has  carefully  reviewed  these  177 
inddents  and  concludes  that  the  closure 
of  a  properly  operating  EFV  would  have 
reduced  the  consequences  of  each 
incident. 

In  addition  to  these  177  inddents, 
RSPA  identified  two  inddents  where 
EFVs  were  installed  and  served  to 
mitigate  the  consequences  of  each 


inddent.  Data  on  these  inddents  are 
displayed  in  the  RSPA  benefit-cost 
analysis  included  in  the  Docket. 

Furthermore,  EFVs  could  be 
beneficial  in  incidents  involving  a 
severed  line,  but  resulting  in  property 
damage  less  than  $50,000.  The  benefit- 
cost  analysis  includes  an  estimate  of  the 
number  of  inddents  per  year  that  do  not 
meet  RSPA's  oirrent  reporting 
requirements  of  $50,000  property 
damage.  The  number  and  cost  of  these 
nonreportabla  inddents  were  estimated 
based  on  RSPA  database  information 
prior  to  June  1984  when  the  minimum 
property  damage  necessary  for  reporting 
was  $5,000. 

An  operator  caimot  assume  that  it  will 
not  experience  service  line  incidents 
resulting  in  death,  personal  injury,  or 
substantial  property  damage  because  it 
does  not  have  a  history  of  such 
incidents.  EFVs  are  designed  to  mitigate 
damage  resulting  from  catastrophic 
service  line  damage  beyond  the  control 
of  the  operator.  Furthermore.  EFVs  may 
also  be  of  benefit  in  those  incidents  that 
involve  property  damage  less  than  that 
reqiiired  by  RSPA  incident  reporting 
requirements.  According  to  RSPA's 
analysis,  more  than  one-third  of  the 
fatalities  and  more  than  one-quarter  of 
the  injuries  assodated  with  gas  leaks 
occurred  with  two  of  the  69  companies 
or  utilities  involved  in  accidents  during 
this  period.  RSPA  requests  comments 
about  the  effed  that  inclusion  of  these 
cases  may  have  on  this  analysis. 

Comment  on  Cost  and  Reliability  of 
EFVs:  Thirty  la  commenters,  the 
Georgia  Public  Service  Commission,  the 
North  Carolina  Utilities  Commission, 
the  Wyoming  Public  Service 
Commission  and  several  lb  commenters 
stated  that  EFVs  are  imreliable,  too 
expensive  to  install,  and  not  cost 
effedive.  The  Distrid  of  Columbia 
Public  Service  Commission  and  the 
Kentucky  Public  Service  Commission 
supported  the  installation  of  EFVs,  but 
were  concerned  about  EFV  reliability. 
The  California  Public  Utilities 
Commission  beheves  that  EFV  usage 
should  be  analyzed  on  a  state-by-state 
basis  and  that  EFVs  should  be  installed 
according  to  state-specific  findings 
regarding  applicability  and  reliability. 
CaUfomia  further  stated  that  California 
utilities  are  laboratory  testing  the 
performance  of  all  the  EFVs  on  the 
market  and  are  exploring  conditions 
under  which  EFVs  may  be  beneficial. 
The  Colorado  Public  Utilities 
Commission  did  not  respond  to  the 
ANPRM,  but  sent  information  regarding 
their  review  of  EFV  usage  and  the 
public  hearing  they  held  December  20, 
1990.  Colorado  is  sponsoring 
experimental  installation  of  EFVs 


through  its  utilities  to  determine  EFV 
reliability. 

Response:  RSPA  has  relied  on  the 
data  submitted  by  those  utilities  that 
install  EFVs  on  a  regular  basis.  Because 
EFVs  appear  reliable  when  properly 
sized  and  installed  according  to  the 
capacity  of  the  line  and  the 
requirements  of  the  homeowner,  this 
NPRM  proposes  sizing  and  installation 
criteria. 

A  benefit-cost  study  accompanying 
this  document  supports  this  proposed 
rulemaking.  The  costs  associated  with 
EFVs  included  materials,  labor,  and 
false  closures.  The  benefits  included 
lives  saved,  injuries  prevented,  property 
loss  avoided,  and  emergency  response 
services  unused.  The  study  concluded 
that  because  the  benefit-to-cost  ratio  is 
greater  than  1.00,  the  installation  of 
EFVs  on  all  new  or  replaced  single- 
family  residential  natural  gas  services  of 
2  inch  diameter  or  less  operating  at  10 
psig  or  above  would  be  cost  benefidal. 

It  should  be  noted  that  catastrophic 
service  Une  breaks  are  not  limited  to  one 
region  of  the  country;  rather,  excavator 
line  breaks  occur  in  all  climates  and 
regions  of  the  country.  RSPA  received 
comments  from  three  of  the  four  utilities 
that  are  partidpating  in  the  California 
study.  We  also  received  a  copy  of  the 
June  26, 1991  report  by  the  California 
utilities  documenting  the  results  of 
laboratory  tests.  This  information  along 
with  other  responses  to  the  ANPRM 
indicated  that  EFVs  have  been  tested 
and  used  successfully  throughout  the 
country.  We  received  no  data  indicating 
major  variations  in  EFV  operation  on 
the  basis  of  geographic  location. 
Therefore,  on  the  basis  of  our  data  and 
the  benefit-cost  results,  we  propose  to 
require  EFV  installation  on  distribution 
systems  throughout  the  United  States 
and  Puerto  Rico  under  conditions 
discussed  below. 

Comment  on  Use  of  Plastic  Pipe: 
Commenters  in  categories  la  and  lb 
stated  that  breaks  in  polyethylene  lines 
occur  where  the  line  is  struck,  not  in  the 
house  or  at  the  meter  set  where  the 
threat  to  life  and  property  is  more 
pronounced.  Consequently,  these 
commenters  argued  that  installing 
polyethylene  pipe  would  negate  the 
need  for  using  EFVs. 

Response:  RSPA  agrees  that  plastic 
pipe  tends  to  rupture  where  the  line  is 
struck,  and  that  the  threat  to  homes  and 
surroundings  may  be  reduced;  however, 
the  danger  to  the  excavator  is  increased 
if  gas  fills  a  trench  where  a  worker  is 
located.  Thus,  the  danger  point  is 
moved,  not  eliminated.  In  one  incident 
in  the  RSPA  file,  a  worker  in  a  trench 
cut  both  a  gas  service  line  and  an 
electric  line.  The  gas  flashed,  but  the 
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EFV  immediately  shut  off.  The  result 
was  a  slightly  injured  worker.  RSPA 
assumes  that  the  injury  would  have 
been  more  severe  if  no  EFV  had  been 
installed  and  the  flow  of  gas  had 
continued  to  feed  the  fire. 

Comment  on  Additional  Pressure 
Drop  Due  to  EFVs:  Seven  utiUUes  said 
that  EFVs  would  introduce  a  pressiire 
drop  in  the  sendee  line,  charging  the 
distribution  system  design  parameters, 
and  necessitating  costly  changes  to  the 
system  itself. 

Response:  None  of  the  16  operators 
who  currently  install  EFVs  reported 
problems  of  this  nature.  But,  in  order  to 
accommodate  the  eH^ects  of  additional 
pressure  drop  due  to  the  EFV,  and  to 
enhance  the  likelihood  that  EFV's  will 
operate  properly  in  long  lines.  RSPA 
proposes  to  raise  the  threshold 
requirement  for  EFV  installation  from  5 
psig  as  was  described  in  the  ANPRM  to 
10  psig.  The  additional  5  psig  should  be 
sufficient  to  operate  the  service  and  the 
EFV. 

The  proposed  rule  does  not  require 
operators  to  change  their  system  design 
parameters.  The  proposed  rule  merely 
establishes  a  minimum  service  line 
pressure  of  10  psig  before  an  EFV  would 
be  required  to  be  installed. 

Comment  on  Alternative  Sources  of 
Protection:  Six  utilities  stated  that  the 
effort  and  money  spent  on  EFVs  for  new 
and  replaced  lines  will  not  address  the 
old  lines.  These  commenters  said  that 
time  and  money  would  be  better  spent 
implementing  protection  of  old,  as  well 
as  new,  service  Unes.  Commenters  in  all 
categories  suggested  alternative  efforts 
to  protect  all  lines  such  as  one-call 
programs,  leak  surveys,  cathodic 
protection,  employee  training, 
maintenance  programs,  regulation  of 
customer-owned  service  lines,  renewal 
of  old  lines,  protection  for  outside  meter 
sets,  and  public  education. 

Response:  TTie  suggested  alternative 
sources  of  protection  suggested  by 
commenters  have  merit,  and  several  are 
regulatory  requirements  currently 
applicable  to  all  service  lines.  Again,  it 
is  important  to  note  that  these 
requirements,  which  are  designed  to 
prevent  service  line  incidents, 
complement,  rather  than  supplant  the 
mitigation  benefits  of  EFVs.  Gradually 
through  service  line  replacements,  the 
whole  residential  system  could  be 
safegiiarded  by  the  installation  of  EFVs. 

Comment  on  Testing  EFVs:  Two 
commenters  stated  that  if  EFVs  are 
required,  they  will  be  the  only  safety 
device  mandated  to  be  installed  on 
pipelines  which  are  not  required  to  be 
tested  periodically. 

Response:  As  discussed  below,  RSPA 
is  proposing  that  a  utility  test  EFVs 


upon  installation  and  during  regular 
maintenance  when  the  service  meter  set 
is  removed. 

Comments  by  lb  Commenters  (Have 
Used  EFVs  in  the  Past  but  No  Longer 
Use  Them) 

A  total  of  16  operators,  operating  5.6 
million,  or  10  percent,  of  the  55  million 
service  lines  oirrently  installed, 
responded  that  they  had  installed  EFVs 
in  the  past  but  no  longer  install  them. 
The  questionnaire  focused  on  operators' 
more  recent  experience  in  installing 
EFVs  by  requesting  data  on  installation 
from  1980-1984  and  1985  to  the 
present.  Most  of  the  operators  who 
responded  had  installed  only  a  few 
EFVs  as  a  test  or  on  a  trial  basis  prior 
to  1980.  However,  one  op>erator  reported 
installing  about  15.000  EFVs  prior  to 
1980.  three  reported  installing  ROO  EFVs 
between  1980-1984,  and  two  operators 
reported  installing  65  EFVs  since  1985. 
All  of  the  operators  responding  in  the 
lb  category  said  that  installation  of 
EFVs  in  service  lines  should  not  be 
mandatory.  However,  most  indicated 
that  EFV  installation  could  be  beneficial 
by  reducing  the  hazard  of  escaping  gas 
to  repair  personnel  after  a  failure  and 
reducing  the  potential  for  a  fire  from  the 
accumulation  and  migration  of  such  gas. 
Comment  on  Inadvertent  Closing  and 
Failure  to  Reset:  Numerous  operators  in 
this  category  and  category  la,  and 
several  state  commissions  said  EFVs 
were  unreliable  because  they  often 
inadvertently  closed,  and  frequently 
failed  to  reset,  necessitating  excavation 
of  the  service  line  and  removal  of  the 
EFV  before  service  could  be  restored  to 
the  customer. 

Commenters  frequently  mentioned 
that  contaminants  such  as  oil,  line  dust, 
dirt,  scale,  weld  slag,  and  other  debris 
either  caused  inadvertent  closing,  or 
prevented  an  EFV  from  closing. 

Another  frequently  cited  cause  for 
inadvertent  closing  was  cold  weather. 
One  operator  said  that  EFVs  freeze  on 
rural  lines  in  cold  weather.  Two  other 
commenters  noted  the  potential  hazard 
to  the  customer  through  loss  of  heat  if 
the  EFV  closes  during  the  winter.  These 
commenters  explained  that  in  extremely 
cold  weather  gas  volume  to  the 
customer  increases  and  pressure  in  the 
main  decreases,  causing  the  EFV  to 
activate,  and  resulting  in  a  shutoff  of  gas 
flow  to  the  customer.  Interruption  of  a 
customer's  gas  service  and  ensuing  loss 
of  heat  could  cause  problems  inside  the 
residence  if  service  reinstatement  is 
delayed. 

Response:  Operators  documented  an 
improper  closing  rate  of  4.6  percent  for 
valves  installed  between  1980-1984  and 
of  10  percent  for  valves  installed  after 


1984.  These  closing  rates  are  based  on 
limited  data.  However,  RSPA  finds  this 
high  rate  of  improper  closing 
unacceptable.  Operators  indicated  that 
improper  closing  was  due  to  improper 
installation  of  the  EFV  for  the  operating 
conditions  of  the  distribution  system, 
such  as  very  low  service  line  pressure 
in  the  winter,  and  to  incorrect  operating 

f)rocedures.  such  as  opening  the  service 
ine  valve  too  quickly. 

Therefore,  to  reduce  the  frequency  of 
improper  closing,  the  proposed 
regulations  (1)  prescribe  performance 
criteria  for  the  installation  of  new  EFVs; 
and.  (2)  limit  the  installation  to  those 
service  lines  whose  pressure  is  not 
intended  to  drop  below  10  psig. 

Furthermore,  an  EFV's  inadvertent 
closing  can  result  from  the  presence  of 
contaminants  in  the  gas  stream. 
Manufacturers  do  not  recommend  EFV 
installation  in  locations  where  oil. 
condensate  or  hydrates  may 
contaminate  the  line,  and  cause  the  EFV 
to  malfunction.  Therefore,  to  reduce  this 
problem,  the  performance  criteria 
proposed  in  this  NPRM  provide  that 
EFV  installation  is  not  required  in  those 
situations  in  which  the  operator  is  able 
to  demonstrate,  based  on  prior 
experience,  that  contaminants  exist  in 
the  gas  stream  that  will  cause  a 
malfunction  of  the  EFV.  In  this  regard, 
RSPA  seeks  information  on  those  areas 
where  contaminants  may  preclude  the 
installation  of  EFVs. 

A  discussion  of  the  resetting  of  EFVs 
is  included  below  under  Comment  on 
Bypass. 

Currently,  most  operators  using  EFVs 
are  in  localities  that  have  very  cold 
winters.  However,  these  users  do  not 
report  that  cold  weather  has  caused 
valves  to  close  prematurely.  One 
operator  stated  that  its  service  lines  are 
usually  installed  at  depths  below  the 
frost  line.  RSPA  believes  that  the 
problem  of  EFV  freeze  up  on  service 
lines  in  cold  weather  can  be  solved  by 
proper  installation  of  the  service  line. 

RSPA  requests  data  on  how  often 
EFVs  must  be  excavated  and  replaced 
rather  than  being  reset  by 
"backpressuring."  If  possible, 
commenters  should  estimate  the 
percentage  of  cases  of  false  closures  in 
which  the  EFV  must  be  replaced.  Based 
on  any  experience  under  procedures 
similar  to  the  proposed  procedures, 
would  the  proposal  lessen  the  number 
that  must  be  excavated  and  replaced?  By 
how  much? 

Comment  on  Increased  Load:  Several 
commenters  stated  that,  if  a  customer 
adds  load  (such  as  several  larger  gas 
consuming  devices)  without  informing 
the  utility  company,  the  overall  load  at 
a  given  pressure  may  reach  the  EFV 
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capacity,  causing  it  to  close.  AGA  also 
made  this  conunent. 

Response:  Operators  responding  to 
the  Questionnaire  did  not  document  any 
incidents  of  closing  due  to  additional 
gas  load.  However,  a  utility  could 
resolve  the  situation  by  informing  a 
customer  of  the  consequences  of  adding 
additional  load  to  its  system  without 
informing  the  utility. 

In  most  cases,  EFV  capacity  will  be 
greater  than  meter  capacity.  If  the 
customer  adds  enough  load  that  the 
volumes  increase  to  the  capacity  of  the 
meter,  the  customer  will  call  the  utility 
because  the  available  gas  will  be 
insufficient.  In  these  cases,  the  utility 
can  make  a  prop>er  judgment  as  to  EFV 
volume  requirements.  In  unusual  cases, 
the  EFV  would  need  to  be  replaced. 

Comment  on  Bypass:  Operators  in  the 
la.  lb,  and  Ic  categories  along  with 
several  state  public  service  commissions 
noted  potential  problems  with  EFVs 
equipped  with  a  bypass  feature.  Those 
commenters  stated  that  EFVs  may  lead 
to  imauthorized  and  potentially 
hazardous  repairs  by  an  excavator.  For 
example,  an  excavator  could  sever  a 
service  line  and  activate  the  EFV, 
complete  work  (because  the  EFV 
reduces  the  Qow  of  gas  after  activation), 
make  an  unauthorized  repair,  allow 
service  to  be  restored  through  the 
bypass,  and  cover  the  line.  Under  this 
example,  the  utility  would  not  be  aware 
of  the  damage.  Furthermore,  an  EFV 
with  an  automatic  reset  or  bypass 
feature  would  allow  gas  to  bypass  the 
closing  mechanism,  and  possibly  find  a 
source  of  ignition  in  a  customer's 
residence. 

Response:  RSPA  is  aware  that  an 
excavator  may  make  an  unsanctioned 
repair  to  a  service  line  after  damaging  it. 
In  fact,  the  most  severe  incident  RSPA 
studied  resulted  in  eight  deaths  and 
occurred  after  an  unsanctioned  repair  to 
a  service  line.  To  preclude  this  problem, 
this  rulemaking  proposes  to  not  allow 
installation  of  EFVs  with  the  automatic 
reset  or  bypass  featiire,  thus  preventing 
gas  bypass  when  the  EFV  closes. 
Accordingly,  EFVs  should  have  a 
positive  effect  on  excavation  practices 
because  the  excavator  will  need  to  call 
the  utility  to  restore  service  if  a  line  is 
severed  and  the  EFV  closes.  The  utility 
would  remove  the  meter  set  and 
backpressure  the  Une  after  making  the 
appropriate  repairs. 

Disallowing  bypass  will  also  prevent 
the  potential  hazard  to  the  customer. 
Should  an  excavator  not  notify  the 
utility  about  the  damage,  the  customer 
will  be  without  gas  service,  and  will 
have  to  notify  the  company  to  restore 
service.  The  only  inconvenience  would 
be  loss  of  service  until  the  utility  can 


make  the  repair;  the  danger  of  migrating 
gas  will  not  exist. 

The  benefit-cost  study  considered  the 
cost  savings  associated  with  installing 
EFVs  that  have  a  bypass  or  reset  feature. 
Because  the  benefit-cost  study  did  not 
contain  information  on  EFVs  without 
this  feature,  RSPA  seeks  comment  on  all 
costs  associated  with  manually 
excavating  and  resetting  EFVs  that  do 
not  have  a  bypass  or  reset  featiue. 

Comment  on  Standards  for  EFVs:  One 
commenter  said  that  no  federal 
requirements  or  industry  standards  exist 
that  define  minimum  performance 
requirements  for  EFVs.  This  commenter 
indicated  that  all  other  components  of 
gas  distribution  systems  have  federal 
standards  and  industry  standards  that 
clearly  define  performance 
requirements.  In  this  commenter's 
company,  an  in-house  EFV  testing 
program  revealed  a  considerable  failure 
rate  when  EFVs  from  two  manufacturers 
were  tested  against  the  manufacturers' 
published  specifications  for  shutoff  rate 
and  bypass  flow  rate.  This  commenter 
rejected  and  returned  to  the 
manufacturers  a  significant  number  of 
EFVs.  The  commenter  stated  that  even 
after  the  rigorous  testing  program,  10  to 
20  percent  of  the  installed  EFVs  have 
failed  in  service  and  have  been 
removed. 

Response:  RSPA  is  concerned  about 
the  lack  of  industry  standards  and 
performance  standards  for  EFVs. 
Because  of  this  concern,  the 
development  of  standards  for  EFV 
performance  is  an  essential  part  of  this 
rulemaking.  Accordingly,  to  improve 
EFV  rehability,  RSPA  is  proposing  that 
EFVr.  satisfy  certain  performance  criteria 
as  discussed  at  greater  length  below. 

Comment  on  Small  Leaks:  Some 
commenters  indicated  EFVs  would  not 
activate  and  close  if  the  service  line  leak 
were  small. 

Response:  RSPA  agrees  with  this 
comment.  EFVs  are  intended  to  shut  off 
the  flow  of  gas  only  on  large  releases  of 
gas  such  as  when  a  service  line  is 
severed  as  a  result  of  excavator  damage. 

Comment  on  Hazards  of  EFV  Closing 
and  Resetting:  Two  category  lb 
commenters  discussed  the  possibility  of 
an  EFV  on  the  service  line  closing, 
cutting  the  flow  of  gas  to  the  customer's 
appliances,  and  extinguishing  the  pilot 
hgnts  on  the  appliances.  The  Texas  Gas 
Association  also  made  this  comment.  A 
category  la  commenter  cited  an  instance 
where  three  pilots  (one  furnace  and  two 
water  heaters)  failed  to  close  when  a 
distribution  line  serving  200  residences 
was  depressived.  These  conditions  are 
similar  to  the  condition  of  an  EFV  with 
a  bypass  closing  and  resetting 
automatically.  These  commenters  noted 


the  potential  hazard  if  an  EFV  closed 
and  upon  resetting,  allowed  raw  gas  to 
vent  into  a  customer's  home. 

Response:  As  noted  previously,  the 
proposed  rulemaking  prohibits  the 
installation  of  EFVs  with  a  bypass 
feature.  Without  a  bypass  fieatiire,  gas 
service  to  the  customer  would  be  uiut 
off  entirely  and  the  customer  would 
need  to  call  the  utility  to  restore  service. 

Comments  by  Ic  Comnienters 
(Currently  Using  and/or  Installing 
EFVs) 

Twenty-two  operators  responded  that 
they  ciirrently  use  or  install  EFVs.  These 
commenters  operate  4.7  million,  or  8.5 
percent,  of  the  55  million  existing 
service  lines  and  have  installed  230,000 
EFVs.  They  operate  in  northern  and 
southern  states  and  service  pressxu^s 
under  which  they  install  EFVs  vary 
from  10  psig  to  720  psig.  No  Ic  operator 
recommended  the  mandatory 
installation  of  EFVs.  Their  comments,  if 
not  previously  discussed,  are 
summarized  below. 

Comment  on  Minimum  Pressure  to 
Install  EFVs:  The  two  operators  that 
install  the  most  EFVs,  East  Ohio  Gas 
Company  and  Bay  State  Gas  Company, 
reported  that  they  do  not  use  EFVs  in 
service  lines  where  the  pressiire  on  the 
service  inlet  drops  below  10  psig  at  any 
time  during  the  year,  because  they 
believe  that  EFV  operation  below  10 
psig  is  not  reliable.  These  operators 
install  EFVs  for  residential  customers, 
where  the  gas  is  clean  (free  of  oil  and 
solid  materials  such  as  sand  or  welding 
slag)  and  where  only  one  meter  is  used. 

Response:  RSPA  agrees  that  EFVs 
should  only  be  used  under  conditions 
where  the  valve  will  perform 
satisfactorily.  Bay  State  and  East  Ohio's 
experiences  with  EFVs  are  credible 
indications  of  conditions  under  which 
EFVs  will  perform  reUably.  The 
proposed  regulations  reflect  these 
operators'  experience  and 
recommendations. 

Comment  on  Service  Line  Length:  At 
least  two  commenters  do  not  install 
EFVs  on  long  service  lines.  Because  they 
believe  an  EFV  would  not  engage  if  a 
break  occurs  a  long  distance 
downstream  of  the  valve,  one  operator 
limited  installations  to  service  lines 
shorter  than  50  feet,  another  to  300  feet. 

Response:  Commenters  may  be  correct 
in  asserting  that  an  EFV  would  not 
engage  in  some  lines  if  a  break  occurs 
a  long  distance  downstream  from  the 
EFV.  We  believe  that  most  line  breaks 
would  be  near  the  main  where  most 
excavation  occurs.  However,  because  of 
the  wide  disparity  in  service  line  length 
where  the  two  commenters  use  EFVs, 
RSPA  solicits  data  on  what  distance  a 
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break  downstream  of  the  EFV  would 
result  in  the  EFV  not  functioning 
properly. 

An  aUemative  would  be  to  require 
installation  of  twc  or  more  EFVs  spaced 
appropriately  throughout  the  line  so 
that  the  entire  line  would  be  protected. 
RSPA  seeks  information  on  this  possible 
solution  to  the  long  service  line  issue. 

Comment  on  Use  of  EFVs  in 
Commercial  Applications:  Some 
operators  stated  that  EFVs  are  well 
suited  for  gas  flows  at  single  family 
residentialhomes.  but  are  inappropriate 
for  multi family  apartment  buildings, 
small  commercial  customers  or 
industrial  gas  users.  The  Ohio  Gas 
Association  also  commented  that  EFVs 
should  not  be  installed  on  commercial 
and  industrial  service  lines. 

Besponse:  Pub.  L.  102-508  requires 
RSPA  in  prescribing  circumstances  for 
EFV  use,  to  consider  the  types  of 
customers  to  which  the  distribution 
system  supplies  natural  gas,  including 
hospitals,  schools,  and  commercial 
enterprises.  This  NPRM  proposes  the 
installation  of  EFVs  on  single  family 
residential  service  lines.  Single  family 
residential  service  lines,  imlika 
commercial  applications  with 
fluctuating  loads,  do  not  fluctuate 
sufficiently  to  make  EFV  use 
inappropriate.  RSPA  is  not  aware  of  any 
EFV  that  has  been  designed  for,  and 
proven  reliable  in,  applications  such  as 
hospitals,  schools  and  commercial 
enterprises.  RSPA  seeks  public 
comment  on  the  availabihty  of  EFVs  for 
commercial  applications. 

Comments  by  Otho-  Conunentcrs  (Non> 
utilities) 

RSPA  received  several  comments 
from  organizations  other  than  gas 
utilities,  wtiich  RSPA  has  grouped 
under  the  "other"  category.  Other 
commenters  included  3ie  NTSB,  several 
states,  the  Gas  Safety  Action  Council 
(GASAC),  several  manufacturers  of 
EFVs,  and  several  industry 
representatives. 

Comment  by  NTSB  Regarding 
Effectiveness  of  Specific  EFVs:  NTSB 
commented  that  RSPA  should  consider 
that  EFVs  reduce  incidents  due  to 
subsidence,  earthquakes,  extensive 
corrosion,  vehicular  damage,  and 
separation  from  the  main  at 
compression  couplings  and  service  tees. 

Response:  We  agree  that  EFVs  will 
reduce  the  adverse  effects  of  incidents 
caused  by  many  of  these  events.  In  fact, 
the  RSPA  database  used  in  making  the 
benefit-cost  study  contains  several 
incidents  that  were  caused  by 
subsidence,  extensive  corrosion,  and 
vehicular  damage.  However,  we 
disagree  that  EFVs  would  engage  due  to 


a  separation  of  the  main  and  service  line 
since  EFVs  are  installed  on  the  service 
line  downstream  from  the  main.  Also, 
RSPA  believes  that  in  most  cases  a  small 
leak  due  to  corrosion  would  not  cause 
an  EFV  to  engage. 

Commentby  NTSB  About  Use  of 
Data:  The  NTSB  stated  that  operators 
responding  to  the  AIMPRM  should 
provide  data  concerning  the 
effectiveness  of  each  EFV  type  and 
manufacturer.  Such  data  should  be  used 
to  write  operational  criteria  to  assure 
acceptable  EFVs. 

Response:  In  the  ANPRM,  RSPA  did 
not  soUcit  information  on  EFV 
manufacturer  or  size.  Instead,  we  sought 
to  determine  if  EFVs  work,  if  they  are 
cost  effective,  and  imder  what 
circumstances  they  should  be  installed. 
RSPA  agrees  that  operational  criteria  are 
needed;  therefore,  RSPA  is  proposing 
standards  for  EFV  construction  and 
operation  applicable  to  all  EFVs 
installed  in  gas  service  Unes  after  the 
effective  date  of  the  final  rule. 

Comment  by  NTSB  on  Requirement 
To  Install  EFVs:  The  NTSB  recommend 
that  RSPA  require  EFV  installation 
whenever  a  segment  of  service  line  is 
uncovered  near  a  gas  main.  However, 
AGA  commented  that  the  ANPRM 
proposal  to  require  EFV  installation  if 
the  service  tee  is  exposed  would  require 
the  operator  to  install  an  EFV  on  all 
service  Unes  regardless  of  whether  the 
operator  intends  to  install  or  renew  the 
service.  AGA  said  that  this  requirement 
would  cost  an  additional  $1,000  per 
EFV  if  the  operator  did  not  intend  to 
renew  the  service  line.  The  Ohio  Gas 
Association  said  that  retrofitting  should 
not  be  required. 

Response:  RSPA  proposes  to  require 
EFV  installation  only  when  a  new 
service  line  is  installed  or  when  an 
existing  service  line  is  replaced. 
Although  the  ANPRM  suggested 
installation  of  an  EFV  "when  the  service 
line  connection  to  the  main  distribution 
line  is  imcovered,"  the  language  has 
been  changed  because  it  could  be 
interpreted  erroneously  to  require  EFV 
installation  even  though  the  service  line 
is  not  being  replaced. 

Comment  by  NTSB  on  Cost  of 
Installing  EFVs:  NTSB  stated  that  the 
cost  of  installing  EFVs  in  new  and 
replaced  gas  service  lines  is  not 
significant. 

Response:  All  costs  associated  with 
this  rulemaking  are  considered, 
especially  the  cost  of  implementation. 
Based  on  the  responses  we  received 
concerning  costs,  RSPA  agrees  that  the 
costs  to  install  and  maintain  EFVs  are 
low. 

As  analyzed  in  the  benefit-cost  study 
for  this  NPRM.  the  data  on  costs 


received  from  the  responses  to  the 
questionnaire  indicate  that  insulhng  an 
EFV  costs  $28.  Included  in  this  figure 
are  the  cost  of  the  EFV  ($23),  the  cost 
of  the  extra  labor  for  installation,  and 
the  cost  of  materials  used  in  installing 
the  EFV.  If  this  proposed  rxile  goes  into 
effect,  the  total  installation  cost  is 
expected  to  decline  to  $20. 

Comment  by  GASAC  on  Cost  of 
Incidents:  GASAC  supplied  RSPA  with 
a  binder  containing  several  hundred 
articles  from  newspapers  throughout  the 
United  States  relating  to  accidents,  fires 
and  explosions  attributed  by  the  press  to 
gas  pipeline  leaks.  GASAC  provided 
this  information  because  it  believes  the 
cost  and  frequency  of  incidents  have 
been  severely  understated  in  other 
benefit-cost  studies.  GASAC  supports 
NTSB's  recommendations  to  require  the 
installation  of  EFVs  on  high-pressure, 
single-family  residential  service  lines. 
GASAC  further  stated  that,  according  to 
its  research,  only  one  out  of  seven 
natural  gas  incidents  is  reported  at  the 
federal  level.  GASAC  believes  that  the 
low  level  of  reporting  conveys  an 
inaccurate  picture  of  the  extent  of 
natural  gas  incidents  and  results  in  an 
underestimation  of  the  costs  associated 
with  incidents. 

Response:  RSPA  appreciates  GASAC's 
work  and  effort  in  gathering  this 
information.  The  information  was 
presented  to  RSPA  for  use  in 
preparation  of  the  benefit-cost  study. 
Based  on  GASAC's  study,  costs 
involving  firefighting  and  evacuation 
were  included  in  the  RSPA  benefit-cost 
study. 

Many  incidents  occur  that  are  not 
reported.  RSPA  requires  reports  for 
incidents  that  occur  on  those  gas 
pipelines  that  it  regulates.  By  definition 
(see  §  192.3)  a  service  line  transpyorts  gas 
from  a  common  source  of  supply  to  a 
customer  meter  or  to  a  customer's 
piping,  whichever  is  further 
downstream,  or  to  the  connection  to  a 
customer's  piping  if  there  is  no 
customer  meter.  Therefore,  gas  leaks 
and  incidents  that  occur  downstream 
from  the  meter  in  the  customer-owned 
portion  of  the  Une  or  within  a  home  are 
not  required  to  be  reported  to  RSPA. 
Furthermore,  the  reporting  regulations 
at  49  CFR  191.3  require  a  report  only  if 
gas  is  released  from  a  pipeline  and 
death,  peraonal  injury  requiring 
hospitalization,  or  property  damage  of 
$50,000  is  sustained.  Incidents  not 
meeting  the  reporting  requirements  of 
49  CFR  191.3  are  not  required  to  be 
reported  to  RSPA.  Accordingly.  RSPA 
has  relied  on  its  reportable  incident  data 
to  prepare  the  benefit-cost  study. 
However,  RSPA  also  incorporated  its 
estimate  of  the  number  and  cost  of 
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inddents  per  year  that  do  not  meet 
reporting  criteria.  (See  the  benefit-cost 
study  included  in  the  Docket.) 

Comment  by  GASAC  on  Incident 
Where  Line  Was  Marked  by  One-Call 
Program  Participant:  GASAC  described 
an  incident  where  three  residents  were 
killed  and  five  workers  were  Injured 
when  an  experienced  worker  struck  a 
gas  service  line  to  a  nursing  home  in 
Creendale,  Wisconsin.  The  line  had 
been  marked  by  a  one-call  program 
participant. 

Response:  GASAC's  point  that  lines 
are  struck  even  after  being  marked  is 
well  made.  We  are  proposing  the 
installation  of  EFVs  on  service  lines 
because  we  are  aware  that  one-call 
programs  are  not  foolproof.  However, 
RSPA  is  not  proposing  to  require  the 
installation  of  EFVs  on  multi-family 
dwellings  since  RSPA  is  not  aware  of  an 
EFV  capable  of  serving  varying  multi- 
femily  or  commercial  loads. 

Comment  by  AGA  on  Incident 
Frequency:  AGA  stated  that  statistics 
taken  from  RSPA's  incident  data  show 
there  is  no  difference  in  the  number  of 
incidents  per  service  between 
companies  that  use  EFVs  and  those  that 
do  not  use  EFVs.  AGA's  statement  is 
based  on  their  evaluation  of  RSPA's  data 
on  99  of  the  largest  distribution 
companies. 

Response:  RSPA  believes  that  service 
lines  with  EFVs  currently  installed  are 
but  a  small  fraction  of  the  services 
operated  by  the  companies  installing 
them,  so  EFVs  likely  have  a  minor 
impact  on  any  company-wide  incident 
frequency  rate.  However,  RSPA  seeks 
specific  information  on  the  number  of 
incidents  and  the  damages  incurred  on 
service  lines  where  EFVs  have  been 
installed.  In  the  incident  file  from  May 
1984  to  February  1991,  we  only 
discovered  two  incidents  where  EFVs 
were  installed.  The  two  incidents  were 
mentioned  under  Comment  on  Incident 
History  and  are  disoissed  in  the  benefit- 
cost  analysis. 

Comment  by  AGA  on  Pipe  Breaks: 
AGA  doubted  whether  a  pipe  break 
inside  a  home  would  cause  enough 
pressure  drop  to  cause  an  EFV  to  close 
since  the  regulator  and  meter  would  not 
allow  enough  gas  flow  to  trip  the  EFV. 

Response:  Under  the  proposed  rules, 
the  operator  has  the  flexibility  to  install 
an  EFV  that  best  fills  its  needs.  If  the 
EFV  capacity  is  greater  than  regulator 
and  meter  capacity,  the  EFV  would  not 
close  falsely  due  to  the  addition  of  new 
gas  appliances  or  due  to  a  gas  line  break 
withija  the  home  because  the  meter  or 
regulator,  not  the  EFV,  would  limit  the 
volume  of  gas  available  to  the  home.  If 
EFV  capacity  is  less  than  regulator  and 
meter  capacity,  the  EFV  coidd  close  due 


to  additional  load  or  firom  a  break 
within  the  house. 

Comment  by  AGA  on  Public  Safety 
Costs  of  Incidents:  AGA  suggested  that 
it  is  inappropriate  to  consider  public 
safety  agency  costs  (fire,  police  and 
ambulance  as  suggested  by  GASAC) 
when  preparing  a  benefit-cost  analysis. 

Response:  All  appropriate  costs 
should  be  considered  when 
implementing  a  regulatory  requirement. 
Since  a  commimity  incurs  public  safety 
costs  when  a  gas  line  incident  occurs,  it 
is  appropriate  to  consider  these  costs. 
However,  RSPA  will  consider  comments 
which  differentiate  fixed  emergency 
response  costs  from  costs  directly 
attributable  to  gas  leaks.  Public  safety 
costs  which  would  have  been  incurred 
regardless  of  whether  an  accident 
occurred  will  not  be  included  in  the 
benefit-cost  analysis. 

Comment  by  AGA  on  Trial  Period  for 
Testing  EFVs:  AGA  supported  a  study  to 
track  the  performance  of  EFVs  for  a  one 
to  two  year  period  and  suggested  that 
rulemaking  be  deferred  until  the  data 
from  that  study  could  be  analyzed. 

Response:  In  addition  to  data  received 
from  those  22  operators  ciirrently  using 
EFVs,  RSPA  received  comments  that  the 
follouring  operators  are  currently  field 
testing  EJVs:  Bay  State  Gas  Company  (a 
currently  user  who  is  also  testing  200 
low  pressure  EFVs),  Greeley  Gas 
Company,  KPL  Gas  Service  Company, 
Peoples  Natural  Gas  Company,  Public 
Service  Company  of  Colorado,  South 
Jersey  Gas  Company,  Virginia  Natural 
Gas  Company  and  Washington  Gas 
Light  Company.  Four  California  utilities 
are  conducting  laboratory  testing  of 
EFVs:  Pacific  Gas  and  Electric 
Company,  San  Diego  Gas  and  Electric 
Company,  Southern  California  Gas 
Company  and  Southwest  Gas 
Corporation.  Additionally,  the  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  has  conducted 
a  study. 

RSPA  is  pleased  with  the  continuing 
work  by  these  organizations  to 
supplement  our  incident  file  data  and 
our  ANPRM  response  data.  We  intend  to 
monitor  the  progress  of  these  testing 
programs  and  to  utilize  the  information 
developed  as  it  becomes  available; 
however,  we  believe  that  there  is 
already  sufficient  information  on  which 
to  base  the  proposals  in  this  rulemaking. 
The  preliminary  findings  from  the 
studies  should  be  available  prior  to  a 
final  rulemaking.  RSPA  will  consider 
the  results  of  these  studies  prior  to 
issuance  of  a  final  regulation  and  will 
consider  any  significant  reUability 
problems  identified  in  these  studies. 

Comment  by  AGA  on  Availability  of 
EFVs:  AGA  questioned  if  adequate 


production  capacity  is  available  to 
manufacture  600.000  to  1,000,000  EFVs 
annually. 

Response:  Based  on  our  data,  RSPA 
believes  approximately  900,000  service 
Unes  are  installed  or  replaced  each  year. 
No  party  responding  to  the  ANPRM 
advised  RSPA  of  a  shortage  of  materials 
to  manufacture  EFVs.  If  CT'Vs  prove  to 
be  in  short  supply,  RSPA  will  allow 
operators  additional  time  to  comply 
with  the  new  regulations. 

Comment  by  AGA  on  Performance 
Standards  for  EFVs:  AGA  stated  that  no 
performance  standards  exist  for  EFVs 
except  for  manufacturers'  specifications 
and  suggested  that  RSPA  should 
encourage  the  development  of 
consensiis  standards  such  as  those 
currently  written  for  other  gas  products 
by  the  American  National  Standards 
Institute  (ANSI). 

Response:  Based  on  the  available  data, 
it  does  not  appear  that  manufacturers' 
specifications  are  satisfactory  for 
ensuring  the  safety  and  performance  of 
EFVs.  Accordingly,  as  part  of  this 
rulemaking,  RSPA  has  developed  and 
proposes  performance  standards  for  the 
manufacture,  testing,  installation  and 
o|>eration  of  EFVs.  We  solicit  comments 
regarding  these  proposed  standards. 

Also,  we  are  aware  that  the  American 
Society  of  Mechanical  Engineers  B31.8 
Committee  is  considering  whether  to 
accept  the  assignment  of  developing 
standards  for  ^^s.  We  will  monitor  the 
Committee's  development  in  this  area. 

Comment  by  American  Public  Gas 
Association  on  Voluntary  Installation  of 
EFVs:  The  American  Public  Gas 
Association  suggested  that  RSPA 
encourage  operators,  on  a  voluntary 
basis,  to  install  EFVs  on  new  or 
replacement  services  as  another  option 
to  the  three  proposed  in  the  ANPRM. 

Response:  RSPA  believes  recent 
developments  regarding  EFVs  such  as 
the  NTSB  findings  and  the  ANPRM 
have  already  had  the  effect  on  operators 
that  the  Association  recommended.  At 
least  22  operators  are  currently  using 
EFVs  on  a  regular  or  trial  basis  and  6 
others  are  testing  the  device,  either  in 
the  laboratory  or  in  service.  These 
operators  will  be  able  to  contribute  their 
findings  when  responding  to  this 
proposed  rulemaking. 

Comment  by  NewEngland  Gas 
Association  on  Erosion  of  EFV  Springs: 
The  New  England  Gas  Association 
(NEGA)  suggested  that  rust,  sand  and 
grit  in  a  system  may  erode  the  EFV's 
spring  mechanism  and  lead  to  false 
closure.  NEGA  suggested  further  study 
to  investigate  this  matter. 

Response:  The  proposed  rules  would 
not  require  that  EFVs  be  installed  in 
areas  where  operators  can  demonstrate 
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that  contaminants  in  the  gas  stream  (e.g. 
nist,  sand,  grit  or  hydrocMbons)  will 
affect  the  performance  of  the  EFV. 

Comment  from  Manufacturers:  RSPA 
received  comments  firom  three 
manufacturers  of  ETVs:  R.W.  Lyall  & 
Company,  Inc.,  Metal  Goods 
Manufacturing  Company,  and  UMAC 
Incorporated.  The  manufacturers 
described  the  EFVs  that  are  available  for 
sale  and  presented  tabular  or  graphical 
statistics  denoting  the  operating 
characteristics  of  their  valves.  No 
manufacturer  recommended  EFV 
installation  in  all  circumstances.  One 
pointed  out  that  the  gas  company 
should  have  discretion  to  identify 
excessive  contamination  or  low  pressure 
when  operating  problems  might  occur 
and  not  be  required  to  install  EFVs  in 
those  circumstances. 

Response:  RSPA  thanks  the 
manufactxirers  for  their  brochures  and 
comments  regarding  the  availability, 
operating  characteristics,  and  history  of 
their  valves,  especially  for  the 
discussion  regarding  the  appropriate 
applications  for  their  products.  The 
manufacturers'  data,  along  with  other 
sources,  was  used  in  preparing  the 
proposed  regulations  and  EFV 
performance  standards. 

RSPA  does  not  propose  to  require 
utilities  to  install  EFVs  in  applications 
where  the  valve  will  not  work  or  has  not 
been  successfully  used  such  as  in 
contaminated  gas  or  low  pressure 
systems.  The  proposed  rules  provide 
guidelines  specifying  conditions  luider 
which  EFVs  will  be  required. 

Advisory  Committee  Reviews 

Section  4(b)  of  the  Natural  Gas 
Pipeline  Safety  Act  of  1968,  as  amended 
(49  App.  U.S.C.  1673(b))  requires  RSPA 
to  submit  any  proposed  safety  standard 
estabhshed  under  the  statute  to  a  15- 
member  committee  for  consideration. 

RSPA  presented  the  status  of  EFV 
rulemaking  to  the  Technical  Pipelines 
Safety  Standards  Committee  on  two 
occasions:  February  20, 1991  and 
September  10, 1991.  On  neither 
occasion  did  RSPA  request  a  vote 
regarding  EFV  installation;  however, 
after  discussion  on  September  10.  1991, 
the  Committee  recommended  that  RSPA 
work  with  a  number  of  local  natural  gas 
distribution  system  operators  to  have 
them  voluntarily  install  EFVs,  evaluate 
them,  and  report  the  results. 

The  Committee  also  recommended 
that  RSPA  take  the  lead  in  coordinating 
with  other  interested  and  informed 
parties  such  as  Congressional  Staff. 
NTSB.  NARUC.  NaUonal  Association  of 
Pipeline  Safsty  Representatives 
(NAPSR).  GRI.  EFV  manufacturers. 
Industry  Associations  and  standard 


writing  associations  to  develop 
standards  for  EFV  design,  manufacture, 
quality  control,  testing,  and 
certification.  The  Committee 
recommended  that  this  action  be 
completed  prior  to  issuance  of  any 
Federal  Regulations.  As  previously 
discussed,  since  these  meetings.  Pub.  L. 
102-508  was  passed,  which  requires  the 
Department  to  prescribe  circumstances 
where  EFVs  must  be  installed  and  to 
establish  performance  standards  for  the 
EFVs, 

Nevertheless,  we  have  addressed  the 
Committee's  recommendations.  After 
studying  the  responses  from  those 
companies  cturently  using  and/or 
installing  EFVs  on  service  lines,  RSPA 
has  determined  that  the  following  22 
companies  have  already  installed  over 
230,000  EFVs  on  gas  service  lines 
during  the  last  10  years:  Bay  State  Gas 
Company,  Boston  Gas  Company,  The 
Brooklyn  Union  Gas  Company,  the  Qty 
of  Clarence,  Missouri,  Commonwealth 
Gas  Company,  Colonial  Gas  Company, 
Connecticut  Natural  Gas  Corporation, 
The  East  Ohio  Gas  Company,  the  City  of 
Elberton,  Georgia,  Great  Plains  Natural 
Gas  Company,  Long  Island  Lighting 
Company,  KPL  Gas  Service,  Michigan 
Gas  Utilities,  New  Jersey  Natural  Gas 
Company,  Niagara  Mohawk  Power 
Corporation,  The  Peoples  Natural  Gas 
Company,  South  Jersey  Gas  Company, 
UGI  Corporation,  an  unidentified  utility, 
Virginia  Natural  Gas,  Washington  Gas 
Light  Company,  and  Wisconsin  Gas 
Company.  The  cHmatic  conditions  and 
applications  under  which  these  utilities 
install  EFVs  differ  widely  whidi  leads 
us  to  conclude  that  EFVs  work  under 
many  varied  operating  conditions  and 
appUcations. 

Furthermore,  the  following  utilities 
are  testing  EFVs  by  installing  them  in 
service  Unes  or  by  examining  EFV 
performance  through  laboratory  testing: 
Greeley  Gas  Company,  Pacific  Gas  and 
Electric,  Public  Service  Company  of 
Colorado,  San  Diego  Gas  Company, 
Southern  California  Gas  and  Electric 
and  Southwrest  Gas  Company.  NARUC 
has  also  prepared  a  study  of  EFVs  on 
behalf  of  the  regulatory  commissioners. 
In  a  letter  dated  August  1,  1991  to  the 
Chairman  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Bl6 
Committee  on  Standardization  of 
Valves,  Flanges,  Fittings  and  Gaskets, 
the  AGA  requested  that  the  Committee 
undertake  the  establishment  of  a 
national  standard  for  EFVs.  TTie  letter 
stated  that  such  a  standard  would 
protect  the  safety  of  the  public  and  allay 
the  concerns  of  gas  utilities  and  EFV 
manufacturers.  ASME  has  since  referred 
the  matter  to  its  B31.8  committee.  RSPA 
supports  the  development  of  a 


universally  prepared  and  accepted 
design,  construction  and  operational 
safety  standard.  However,  committee 
action  could  be  a  long  process  that 
might  delay  this  rulemaking  for  several 
years,  and  exceed  the  statutorily 
mandated  deadline.  Therefore,  based  on 
all  the  information  that  RSPA  has 
received,  RSPA  is  proposing 
performance  standards  for  EFVs  as  part 
of  this  rulemaking. 

Discussion 

The  317  incidents  RSPA  examined 
that  occurred  between  May  1984  and 
February  1991  show  the  personal  harm 
and  property  damage  that  can  result 
from  a  service  Une  incident.  Because 
these  incidents  and  the  resulting 
damage  persist  despite  the  success  of 
one-call  damage  prevention  programs 
and  other  measures  aimed  at  preventing 
pipeline  incidents,  RSPA  feels  that 
reliance  on  preventative  measures  is  not 
enough,  and  that  additional  protection 
is  needed.  RSPA  seeks  to  minimize  the 
personal  and  property  damage  resulting 
from  an  incident  hy  adopting  rules 
requiring  the  installation  of  EFVs  in 
service  lines  to  shut  off  gas  leaks  when 
a  service  line  is  severely  damaged.  By 
shutting  off  a  gas  leak,  an  EFV  can 
mitigate  an  incident's  consequences, 
such  as  death,  injury,  fire  and 
explosion,  property  damage  and  loss  of 
gas. 

RSPA  has  looked  at  the  issue  of 
installation  of  EFVs  for  nearly  20  years. 
Anecdotal  data  during  this  time 
suggested  that  EFVs  are  not  reliable. 
Commenters  to  the  ANPRM 
questionnaire  have  reinforced  the 
doubts  about  the  reUability  of  EFVs.  In 
particular,  commenters  expressed 
concern  that  the  valves  would  not  work 
when  they  were  supposed  to  or  that 
they  would  interfere  with  normal 
operation  of  the  service  line. 

RSPA  shares  these  concerns.  As 
previously  mentioned,  operators 
documented  an  improper  closing  rate  of 
4.6  percent  for  valves  installed  between 
1980-1984  and  of  10  percent  of  valves 
installed  after  1984.  Although  the  two 
operators.  Bay  State  Gas  Company  and 
East  Ohio  Gas  Company,  that  have  the 
most  experience  in  installing  EFVs  do 
not  report  reliability  problems,  RSPA 
wants  to  ensure  that  an  EFV  performs 
reliably. 

In  this  proposed  rulemaking  to 
require  the  installation  of  EFVs  on 
nearly  all  new  and  replaced  single 
customer  residential  service  lines,  RSPA 
proposes  to  improve  EFV  reliability  by 
requiring  that  EFVs  satisfy  certain 
proposed  performance  criteria.  The 
proposed  criteria  include  that  each  EFV 
pass  a  testing  program  that  assures  the 
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EFV  meets  the  manufactiuer's  published 
specifications  lor  flow  rata  wttnin  a 
reasonable  tolerance  of  10  percent  with 
the  testing  at  the  lowest  pressure 
allowed  (10  psi^  for  all  the  types  of  gas 
that  may  be  used  in  the  operator's 
distribution  system.  The  types  of  gas 
might  be  natural  gas  or  a  natural  gas/ 
propane  mixtura,  each  of  which  aHed 
the  performance  of  an  EFV  differently. 
In  addition,  EFVs  will  not  be  reqiiired 
if  the  operator  is  able  to  demonstrate 
that  contaminants  in  the  gas  will  cause 
the  valve  to  malfonctioa.  EFVs  will 
have  to  meet  the  current  applicable 
performance  rules  for  the  selection  and 
qualiScation  of  materials  in  Subpart  B 
and  design  oi  pipeline  components  in 
Subpart  D  of  Part  182. 

The  ANFRM  proposed  a  low  pressure 
threshold  of  5  psig  for  the  required 
installatian  of  EFVs.  CEFVs  would  be 
required  on  service  lines  operating  at 
not  less  than  5  psig.}  Due  to  comments 
received  in  re^onse  to  the  ANPRM.  we 
raised  the  minimum  pressure  threshold 
requirement  from  5  psig  to  10  psig.  The 
RSPA  benefit-cost  study  results, 
described  later,  should  not  be  affected 
by  the  pressiue  change  since  only  8  of 
177  incidents  (5  percent),  in  the  study 
were  in  the  5  to  10  psig  pressure  range. 
Commenters,  particularly  the  two 
distribution  operators  with  the  lai:ge«t 
inventory  of  installed  EFVs,  believe 
EFVs  operate  more  reliably  at  minimum 
pressures  of  10  psig  rather  than  5  psie. 

To  increase  an  EFV  s  relirfjiiity,  this 
rulemaking  also  proposes  that  an 
operator  demonstrate  that  a  valve  will 
operate  after  installation,  by  a 
preoperational  test  of  the  valve  to  show 
that  it  will  close  when  there  is  an  excess 
flow  in  the  service  line  Furthermcn^, 
this  test  Mrill  have  to  be  repeated 
whenever  the  customer's  meter  is 
removed. 

Commenters  have  been  concerned 
that  EFVs  be  correctly  sized  so  that  they 
will  operate  properly  if  the  service  line 
is  severed.  If  the  maximum  flow  rate 
through  a  service  line  is  close  to  the 
maximum  flow  through  the  EFV.  the 
EFV  will  iMt  close  because  it  cannot 
experience  an  excess  flow.  To  assure 
that  the  valve  vrill  close,  the  maximum 
flow  rate  through  the  service  line  must 
be  higher  than  the  manufacturer's 
specified  flow  rata  for  which  the  valve 
will  close.  Therefore,  tlie  proposed  rule 
requires  that  the  maximum  flow  through 
piping,  fittings,  and  other  valves  is  each 
newly  installed  or  replaced  service  line 
La  which  an  EFV  is  installed  must 
exceed  the  manufacturer's  published 
flow  rating  lor  that  excess  Rem  valve  by 
■t  least  50  perceoL 

Commenters  emphasized  that 
standards  do  not  exist  for  EFVs.  and  that 


operators  must  trust  a  manufiacturar's 
specifications  regarding  EFV 
construction  and  operation.  Because 
utility  operators  should  be  able  to  rely 
on  the  EFVs  they  install  to  periorm 
according  to  specifications,  RSPA 
believes  that  detailed  standards  should 
be  developed  by  the  technical  experts  in 
the  gas  and  valve  industry  who  are  most 
competent  to  develop  them.  RSPA 
applauds  the  eSbrt  spearheaded  by  the 
AGA  to  initiate  this  development.  More 
exacting  specifications  may  ultimately 
be  developed  should  the  ASME  B31.8 
Committee  undwtake  preparation  of 
standards  for  EFVs. 

The  performance  standards  proposed 
in  this  NPRM  concerning  EFV 
construction  and  operation 
requirements  will  assure  an  adequate 
level  of  safety.  RSPA  proposes  to  require 
EFVs  to  be  made  from  suitable  materials 
to  withstand  the  operating  and 
environmental  conditions  that  a  service 
line  must  endure.  The  quality  control 
procedures  during  the  manufacturing 
process  should  improve  an  EFV's 
capability  to  close  according  to 
specifications,  which  should  drastically 
reduce  false  closures. 

The  most  significant  departure  in  the 
proposed  rule  from  the  existing  EFV 
design  and  installation  procedures  is  the 
elimination  of  a  bypass.  Most,  if  not  all 
installed  EFVs,  have  been  designed  with 
a  bypass  to  allow  a  small  amount  of  gas 
to  travel  downstream  of  the  valve  after 
it  has  falsely  closed  so  it  will  reset 
automatically  without  requiring  an 
0(>erator  to  excavate  and  resettiie  EFV 
manually.  The  hazards  involved  with 
this  procedure  are  discussed  in  the 
comment  section.  RSPA  believes  safety 
to  the  customer  and  the  public  will  be 
increased  significantly  by  requiring  the 
positive  action  of  a  service  call  by  the 
utility  operator  to  the  customer's 
premises  whenever  an  EFV  closes. 

Another  new  proposal  is  that  service 
lines  containing  EFVs  be  identified  so 
that  an  operator's  personnel  can 
determine  by  sight  if  an  EFV  is  installed 
and  its  approximate  location  relative  to 
the  gas  main.  This  proposed 
requirement  is  modelled  after  a  state 
rule  in  Massachusetts.  Unlike  other 
components  on  a  customer's  service 
line,  the  EFV  is  buried  with  no  visible 
indication  of  its  existence.  RSPA's 
purpose  in  proposing  this  identification 
requirement  is  to  make  sure  an 
operator's  representative  responding  to 
a  customer's  call  concerning  a  gas 
outage  will  be  aware  that  the  service 
line  contains  an  EFV  so  that  the 
representative  can  take  this  into  account 
in  detsnnining  the  cause  of  the  outage. 
For  instance,  the  gas  out«^  may  be 
caused  by  an  EFV  which  has 


experienced  a  blse  closure.  The 
representative  can  more  quickly  analyse 
the  reasons  for  the  outage  and  restore 
service  to  the  customer  faster  if  it  is 
known  that  the  service  line  contains  ao 
EFV. 

RSPA  is  not  aware  of  another  device 
that  would  serve  as  an  effective 
alternative  option  to  the  installatian  of 
EFVs.  Measiu'es  such  as  one-call 
programs,  leak  surveys  and  employee 
training  serve  to  reduce  the  frequency  of 
line  breaks.  EIFVs  will  complement 
these  pipeline  safety  measures  by 
reducing  the  consequences  of  service 
line  breaks. 

Proposal 

RSPA  proposes  to  establish  a  new 
pipeline  salety  rule.  $  192.381.  "Service 

lines:  Excess  flow  valve  requirements." 
In  so  doing.  RSPA  is  adapting  the  NTSB 
recommendation  to  "Require  the 
installation  of  excess  flow  valves  on 
new  and  renewed  single-family, 
residential  high  pressure  serrioe  lines 
which  have  operating  conditions 
compatible  with  the  rated  performance 
parameters  of  at  least  one  model  of 
commercially  available  excess  flow 
valve." 

This  proposed  rule  would  require  gas 
distribution  operators  to  install  an  EFV 
on  each  new  or  replaced  single 
customer  residential  gas  service  line  if 
the  inlet  pressure  to  the  service  line  is 
10  psig  or  more.  The  EFV  would  have 
to  be  installed  as  close  as  practical  to 
the  main  distribution  line  in  order  to 
ensure  that  the  valve  protect  the 
maximum  length  of  service  line,  and  for 
ease  in  locating  the  EFV.  To  ensure  that 
an  EFV  performs  reliably  and 
effectively,  the  EFV  would  have  to  be 
sized  so  that  it  would  close 
automatically  if  the  service  line 
downstream  is  severed  or  if  the 
customer  meter,  regulator  or  valve  is 
sheared  off.  This  proposal  would  not 
require  the  installation  of  an  EFV  where 
the  operator  can  demonstrate  that 
contaminants  in  the  gas  stream  will 
cause  the  valve  to  malfunction.  For 
safety  purposes,  the  proposed  rule  also 
would  not  allow  a  bypass  of  gas  for 
equalization  of  pressures  on  both  sides 
of  the  EFV. 

Furthemiore.  the  proposed 
regulations  would  require  an  operator  at 
initial  installatixm  to  assure  that  the 
manufacturer's  flow  rating  is  verified. 
Upon  original  installation  and  each  time 
the  meter  set  is  repaired,  removed  or 
replaced  the  operator  would  be  required 
to  determine  if  the  EFV  closes 
automatically,  if  not,  the  EFV  would  be 
deemed  defiactive  and  would  need  to  be 
replaced. 
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In  addition  to  the  proposed  new 
requirements  for  EFVs.  RSPA  proposes 
to  change  the  headings  on  existing 
§§  192.363  and  192.365  to  show  that  the 
existing  rules  pertain  to  all  service  line 
valves  including  excess  flow  valves. 

Rulemaking  Analyses 

Impact  Assessment 

Each  year,  about  300,000  new  high 
pressure  service  lines  are  installed  and 
600.000  existing  high  pressure  service 
lines  are  replaced.  At  a  cost  of  $20  per 
EFV.  the  estimated  annual  impact  of 
requiring  EFV  installation  as  proposed 
herein  would  be  $18  milUon.  Aggregate 
annual  savings  of  $19-31  million  would 
result  from  reduced  deaths,  injuries, 
fires,  explosions  and  evacuations. 

The  proposed  rule  is  not  major  since 
it  will  not  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more 
and  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Nor  would  the 
proposed  rule  cause  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  considering  this  proposed  rule  and 
in  view  of  the  interest  shown  by  the  gas 
utihty  operators  and  Congress,  RSPA 
prepared  a  Regulatory  Impact 
Evaluation  to  accompany  this  proposed 
rule  which  is  also  on  file  in  the  Docket. 
The  benefit  analysis  considers  (1)  the 
consequences  of  not  installing  EFVs  as 
derived  mainly  from  data  in  RSPA 
incident  files.  (2)  the  expected  reduction 
in  consequences  due  to  the  installation 
of  EFVs,  and  (3)  the  calculation  of 
discounted  value  of  benefits.  The 
consequences  considered  include 
deaths,  injuries,  property  damage,  the 
cost  of  fighting  fires  and  responding  to 
explosions,  and  the  cost  of  evacuations. 

The  cost  analysis  considers  (1)  the 
cost  of  the  valve  and  the  labor  to  install 
it,  (2)  the  cost  to  replace  those  EFVs  that 
fail  to  operate  properly,  and  (3)  the 
discounted  value  of  the  costs.  The  study 
did  not  include  costs  to  verify  flow  by 
testing  or  to  label  the  service  line  as 
these  costs  were  expected  to  be 
insignificant. 

The  ratio  of  benefit  to  cost  is 
continuously  positive  and  varies  fi-om 
1.04  to  1.73  depending  on  the 
performance  of  the  valves  after 
installation. 

The  benefit-cost  study  did  not 
consider  costs  associated  with 
performance  standards.  However.  RSPA 


has  concluded  that  any  potential 
increased  cost  due  to  performance 
standards  would  be  offset  by  the 
eUmination  of  the  bypass  feature  and 
increased  production  efficiency  due  to 
higher  demand.  Nevertheless,  RSPA 
would  be  interested  in  comments  on 
projected  costs. 

DOT  Regulatory  Policies  and  Procedures 

The  regulation  is  considered 
significant  under  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979)  because  it  involves  a  substantial 
change  in  regulations  affecting  gas 
pipelines  and  because  it  concerns  a 
matter  of  substantial  interest  to  the 
public  and  Congress. 

Regulatory  Flexibility  Act 

Because  the  cost  of  an  EFV  for  a 
service  Une  will  be  only  $20,  and  the 
projected  service  fife  of  an  EFV  is  50 
years,  the  cost  of  compliance  with  this 
rule  will  not  be  significant.  However, 
we  seek  information  concerning  the 
projected  50-year  service  life  of  an  EFV. 

Accordingly,  based  on  the  facts 
available  concerning  the  impact  of  the 
proposal,  I  certify  under  section  605  of 
the  Regulatory  Flexibility  Act  that  it 
would  not,  if  adopted  as  final,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
However,  we  seek  such  impact 
information  in  response  to  this 
proposed  rulemaking.  RSPA  criteria  for 
small  companies  or  entities  are  those 
which  are  independently  owned  and 
operated  and  with  less  then  $1,000,000 
in  revenues. 

E.O.  12612 

We  have  analyzed  this  proposed  rule 
under  the  criteria  of  Executive  Order 
12612  (52  FR  41685;  October  30. 1987) 
and  we  find  that  it  does  not  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  192 

Pipeline  Safety,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  following, 
RSPA  proposes  to  amend  49  CFR  Part 
192  as  follows: 

PART  192— {AMENDED] 

1.  The  authority  citation  for  Part  192 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.Q  1672  and  1804; 
49  CFR  1.53. 

2.  Part  192  is  amended  by  revising  the 
headings  of  §§  192.363  and  192.365  to 
read  as  follows: 


1102.363    Swvtce  ilnM:  SwviM  line  valv* 
requirements. 


S  192.365    Service  linee:  Location  of 

service  tins  vstvss. 


3.  Part  192  is  amended  by  adding 
§  192.381  to  read  as  follows: 

S  192.381    Service  lines:  Excess  flow  vslve 
requirements. 

(a)  In  addition  to  the  requirements  of 
§§  192.363  and  192.365,  and  except  for 
paragraph  (h)  of  this  section,  each  newly 
installed  or  replaced  single  residence 
service  line  that  operates  at  a  pressure 
not  less  than  10  psig  must  be  equipped 
with  an  excess  flow  valve. 

(b)  The  excess  flow  valve  required  by 
paragraph  (a)  must — 

(1)  Be  installed  as  close  to  the  main 
or  transmission  Une  as  practicable; 

(2)  Meet  the  applicable  requirements 
of  Subparts  B  and  D  of  this  part; 

(3)  Be  designed  to  prevent 
equalization  of  pressures  across  the 
valve  after  the  valve  is  closed; 

(4)  Upon  original  installation  and 
each  time  the  customer's  meter  is 
removed  or  replaced,  be  tested  to 
determine  if  it  closes  automatically; 

(5)  Close  automatically  if  the  service 
line  is  severed  or  if  the  customer's 
meter,  regulator  or  service  valve  is 
sheared  off;  and; 

(6)  Be  sized  to  close  within  10  percent 
of  the  rated  flow  specified  by  the 
manufacturer. 

(c)  The  operator  must  assure  that  the 
rated  flow  in  paragraph  (b)(6)  of  tliis 
section  is  verified  by  testing  at  a 
pressure  of  10  psig  for  the  gas  or  gases 
to  be  transported  in  the  service  line. 

(d)  If,  after  the  effective  date  of  this 
regulation,  an  excess  flow  valve  does 
not  close  automatically  in  accordance 
with  paragraph  {b)(4)  or  paragraph  (b)(5) 
of  this  section,  it  must  be  replaced  with 
an  excess  flow  valve  meeting  the 
requirements  of  paragraph  (b). 

(e)  Each  excess  flow  valve  installed 
after  the  effective  date  of  this  regulation 
must  be  manufactured  in  accordance 
with  written  specifications  that  assure 
that  the  valve  meets  the  manufacturer's 
published  pressure  and  flow  rate 
criteria. 

(0  The  maximum  flow  through 
piping,  fittings,  and  other  valves  in  each 
newly  installed  or  replaced  service  line 
in  which  an  excess  flow  valve  is 
installed  must  exceed  the 
manufacturer's  pubHshed  flow  rating  for 
that  excess  flow  valve  by  at  least  50 
percent. 

(g)  Each  service  line  with  an  excess 
flow  valve  must  be  physically  marked  or 
labeled  in  the  field.  The  mark  or  label 
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OHMt  b«  placad  on  Am  aanriam  risar  pipe 
or  meter  assembly  and  be  readify  visible 
to  gas  company  employees. 

(h)  Installation  of  an  excess  flow  valve 
is  not  required  on  a  service  fine  where 
the  operator  can  demonstrate,  based  on 


prior  experience  vrith  cnntaminaots  in 
the  gas  itiiMin.  diet  tbeee  oootaminants 
will  cause  «  nMlfonctioa  of  the  excess 
flowiMlve. 


Issued  im  WafUngtaa.  OC,  on  April  IB. 
1993. 

George  W.  Teniey.  |r^ 
AasodmlBAdmlaiwIrmtor  for  PJpalineSaftily. 
(FR  Doc.  9S-9315  Piled  4-20-93;  8:4S  mn\ 
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UST  OF  PU8UC  LAWS 

This  is  a  continuing  list  at 
public  t)iUs  frcyn  the  current 
session  o»  Cor>gress  wtitch 
have  become  Federal  lawrs.  It 
may  be  used  in  conjunction 
¥Mi  "PLUS"  (Pubiic  Lams 
Update  Sendee)  on  202-523- 
6641.  The  text  of  taw*  is  not 
published  in  the  Federal 
Register  but  may  t>e  ofdered 
In  irxlividijal  parr^jhiet  form 
(refacced  to  as  "slip  taws") 
from  the  Superinterxlent  of 
Documents,  U.S.  Government 
PrinUng  Office.  Washington, 
DC  20402  (phone,  202-612- 
2470). 

HJt.  23S^.L.  103-23 

To  amerxJ  the  Stock  Raising 
Homestead  Act  to  resolve 
certain  probtenw  regarding 
subsurface  estates,  arxj  for 
other  purposes.  (Apr.  16, 
1993;  107  Stat.  60;  7  pages) 
Last  List  April  16,  1993 

ELECTRONIC  BULLETIN 
BOARD 

Free  Electronic  Bulletin 
Board  service  for  Public  Law 
numbers.  Federal  Register 
fir>dtng  aids,  and  a  list  of 
Clinton  Administrabon  officieiis 
is  availabie  on  202-275-1538 
or  275-0920. 


Federal  Regisi 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Fed 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

Order  processing  code:   •ai-ii  ^. 

'  01  jj  Charge  your  order. 


M.  m2j%D^  please  send  me  the  following  indicated  publii 


Its  easyi 


^B^B  ^^^ 


Iications:  To  fax  your  orders  and  Inquiries -<202)  512-2250 

copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


1.  The  total  cost  of  my  order  is  $_ 


Foreign  orders  please  add  an  additional  25%. 


All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 


Please  Type  or  Print 
2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment:. 

I — I  Check  payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account        I 

I I  VISA  or  MasterCard  Account 


(Qty.  State.  ZIP  Code) 


L 


± 


(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 
4.  MaU  lb:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA  15250-7954 


Thank  you  for  your  ordeft 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  m  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1>  FEDERAL  REGISTER  COMPLETE  SERVICE-Each  business  day  you  can  continue 
I  to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
I  of  Federal  Regulations  List  of  Sections  Affected  (LS  A),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE-With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 


HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming— you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

jl 
To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


AFRSMITII212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 
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DEC  92      R 


MD    20747 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  fotlowing  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximatety  200  volumes 
and  revised  at  least  once  a  year  on  a 
Quarterly  basis,  is  publtstied  in  24x 
fTstcrofiche  format  and  trie  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $353.00 
Six  months:  $176.50 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $223.00 


Superintendent  of  Documents  Subscriptions  Order  Form 


*5348 

DYES, 


please  send  me  ihe  following  indicated  subscriptions; 


24i  MICROnCHE  FOfiMAT: 
FMieral  Register 

Code  of  F*der«l  Regulation*: 


.  One  year:  $363.00 
.  One  year  $223.00 


Charge  your  order. 
It's  easy! 

Chatg*  otOtn  may  be  l«l«phon»«l  lo  »»  GK>  oi^m 
dMk  at  (202)  783-3238  Iron)  6  00  a  m  lo  4:00  p.m. 
•aslem  lune.  Monday-Friday  (oacopl  hokdays) 


.  Six  months:  $17e.S0 


1.  The  total  cost  of  my  order  is  $ 

International  custoiners  please  add  25% 
Please  Type  or  Print 


All  prices  include  regular  doinestic  postage  and  handling  and  are  subject  to  change. 


2. 


(Company  or  personal  name) 


(Addiltonal  address/attention  line) 


(Street  address) 


3.  Pkase  choose  metliod  of  payment: 

I — I  Check  payable  to  the  Superintendem  of  Documencs 
n  GPO  Deposit  Account         I    I    I    I    I    I    I    \-[~\ 
I I  VISA  or  MasterCard  Account 


(City,  Stale.  ZIP  Cojle) 

i 
1 L 


I  I  I  I  I  I  I  I  I  I  I  I  M  I  I  I  im 

_ Thank  you  for  your  order! 

(Credit  card  expiration  dale) 


(Daytime  phone  uicluding  area  code) 


(Signature) 
4.  Mail  To:  Superintendent  of  Documencs,  Government  Priming  Office,  Washington.  D.C.  20402-9371 


(Rev.  1(V92) 


Public  Laws 


103d  Congress,  l8t  Session,  1993 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws' 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  1993. 

K^aJ^oo Jf ^  .^'^  '"^y  ^  purchased  from  the  Superintendent  of  Documents,  Washington  DC 
20402-9328  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Order  Processing  Code 

*  6216 


S3 


Charge  your  order. 
It's  Easy! 


Superintendent  of  Documents  Subscriptions  Order  Form 

I — I   I  JciS,  enter  my  subscription(s)  as  follows: 

To  fax  your  orders  (202)  512-2233 

subscr^tions  to  PUBLIC  LAWS  for  the  103d  Congress.  1st  Session,  1993  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handhng  and  are  subject  to  change. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


Please  Choose  Method  of  Payment 

I — I  Check  P^ble  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


(Street  address) 


I — I  VISA  or  MasterCard  Account 


-D 


(City,  Sute.  ZIP  Code) 


3 


(Credit  card  expiration  date) 


(Daytime  phone  including  area  code) 


Thank  you  for 
your  order! 


(Purchase  Order  No.) 


YfS    NO 


May  we  make  your  name/address  available  to  other  mailers?  CH    d! 


(Authorizing  Signature)  (I'm! 

Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


'-XTxHki^iSe^iK^iiSt 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1.  1992 

The  GUIDE  to  recofd  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  OfRce  of  the  Federal 
Registei;  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Fonn 
I — I   xftO,  please  send  me  the  following: 


Ordar  Procwalng  Coda: 


Charge  your  order. 

meatyi 


n 


tea 


To  fax  your  orders  (202)  512-2250 

.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  order  is  Sl. 


postage  and  handling  and  are  subject  to  change 


-  International  customers  please  add  25%.  Prices  include  regular  domestic 


(Company  or  PowmI  Naae) 


(Please  type  or  print) 


(Additioaal  address/attentioa  line) 


(Street  address) 


Phase  Choose  Method  of  Rqmieiit: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
[J  GPO  Deposit  Account        I    I    [    I    I    I    I    l-fl    j 
I I  VISA  or  MasterCard  Account 

n 


(City.  State,  ZIP  Code) 


(Credit  card  cxpiratioa  date) 


(Daytime  phone  including  area  code) 


Thank  you  for 
your  order! 


(Purchase  Older  No.) 
Magr  wc 


YES    NO 

a«aiiiMclaMbcraaim?[I]   Q 


(Authorizing  Signature) 


Mail  To:    New  Onkrs,  Superintendent  (rf  Documents 
FQ  Box  371954,  Pittsbui]gh,  RfV  15250-7954 
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FOR: 

WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  OSice  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  lo  the  finding  aids  of  the  FR/CFR  system 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


INDEPENDENCE.  MO 
WHEN:  April  27,  at  9:30  am 

WHERE:  Harry  S.  Truman  Library 

U.S.  Highway  24  and  Delaware  St. 

Multipurpiose  Room 

Independence,  MO 
RESERVATIONS:   Federal  Information  Center 

1-800-735-8004  or 

1-800-366-2998  for  the  St.  Louis  area. 


WASHINGTON,  DC 
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WHERE:  Office  of  the  Federal  Register.  7th  Floor 

Conference  Robm,  800  North  Capitol  Street 
iNW.  Washington,  DC  (3  blocks  north  of 

Union  Station  Metro) 
RESERVATIONS:    202-523-4538 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Coda  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docket  No.  FV-91-445] 

Table  Grapes  Grown  In  Southeastern 
California;  Interim  Final  Rule  Revising 
the  Minimum  Grade  Requirements 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule  adds 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  under  the 
handling  regulation  in  effect  for  fresh 
market  shipments  of  California  table 
grapes.  This  action  will  aid  handlers  in 
developing  new  markets  for  table 
grapes. 

DATES:  This  interim  final  rule  is 
effective  on  April  20, 1993;  comments 
which  are  received  by  May  24, 1993, 
will  be  cxjnsidered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  P.O.  Box  96456.  room  2533-S. 
Washington.  DC  20090-6456.  Three 
copies  of  all  written  material  shall  be 
submitted,  and  they  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  telephone  (202)  720- 
5127. 


Federal  Register 

Vol.  58.  No.  76 

Thursday.  April  22,  1993 


SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  925  (7  CFR  part  925). 
regulating  the  handling  of  grapes  grown 
in  a  designated  area  of  southeastern 
California.  The  marketing  agreement 
and  order  are  authorized  under  the 
Agricultural  Marketing  Agreem^  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  Act. 
This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  in  accordance  with 
Departmental  Regulation  1512-1  and 
the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

This  interim  final  rule  has  been 
reviewed  under  Executive  Order  12778, 
Civil  Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
interim  final  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretfiry  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  date  of 
the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act,  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 


essentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

There  are  approximately  20  handlers 
of  California  desert  grapes  subject  to 
regulation  under  the  marketing  order, 
and  approximately  90  producers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $3,500,000.  The 
majority  of  the  grape  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  California  Desert  Grape 
Administrative  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  order,  met  on 
October  31, 1991,  and  unanimously 
recommended  revising  the  minimum 
grade  requirements  in  the  handling 
regulation  to  include  the  U.S.  No.  1 
Institutional  grade  as  set  forth  in  the 
United  States  Standards  for  Grades  of 
Table  Grapes  (European  and  Vinifera 
Type)  (Standards). 

Under  current  requirements,  from 
April  20  through  August  15  each  season, 
table  grapes  must  meet  the  minimum 
grade  requirements  specified  for  U.S. 
No.  1  Table,  as  set  forth  in  the 
Standards,  and  must  meet  applicable 
maturity  requirements.  Pack,  container, 
and  container  marking  requirements  are 
also  in  effect  for  fi^sh  market  shipments 
of  table  grapes. 

The  committee  recommended  adding 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  in  the 
domestic  handling  regulation.  The 
requirements  of  the  U.S.  No.  1 
Institutional  grade  are  the  same  as  for 
U.S.  No.  1  Table  grade  except  for  bunch 
size  and  container  marking 
requirements.  Individual  bunches  of 
table  grapes  grading  U.S.  No.  1  Table 
cannot  weigh  less  than  one-fourth 
pound  (4  ounces).  Individual  bunches  of 
grapes  grading  U.S.  No.  1  Institutional 
cannot  weigh  less  than  2  ounces  nor 
more  than  5  ounces.  Additionally,  at 
least  95  percent  of  the  containers  in  a  lot 
of  table  grapes  grading  U.S.  No.  1 
Institutional  must  be  legibly  marked 
"Institutional  Pack."  No  labelling 
requirements  are  established  under  the 
U.S.  No.  1  Table  grade. 
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The  committee  believes  that  adding 
the  U.S.  No.  1  Institutional  grade  to  the 
handling  regulation  will  promote 
domestic  sales  and  exports  of 
institutional  grape  packs,  particularly  to 
Canada.  The  committee  reports  an 
increased  demand  for  institutionial  grape 
packs  by  the  foodservice  industry  (e.g. , 
school  systems,  airlines  and 
restaurants).  Due  to  the  requirements  of 
the  current  handling  regulation. 
California  table  grape  handlers  are 
prohibited  from  making  domestic  and 
export  shipments  of  institutional  grape 
packs.  The  Standards  were  amended  in 
April  1991  to  establish  the  U.S.  No.  1 
Institutional  grade. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quaUty  or 
maturity  requirements  are  in  effect  for 
table  grapes  under  a  domestic  marketing 
order,  imported  table  grapes  must  meet 
the  same  or  comparable  requirements, 
subject  to  concurrence  by  the  United 
States  Trade  Representative.  The  Act 
does  not  authorize  container,  container 
marking,  or  pack  requirements  on 
imports.  However,  because  this  interim 
final  rule  relaxes  the  minimum  grade 
requirements  to  add  U.S.  No.  1 
Institutional  to  the  domestic  handling 
regulation,  a  corresponding  change  may 
be  needed  in  the  table  grape  import 
regulation.  Such  chcnge  would  be 
addressed  in  a  separate  rulemaking 
action. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Pursuant  to  5  U.S.C  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rale  in  effect  and  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  action  imtil  30  days  after 
publication  in  the  Federal  Register.  The 
1933  regulation  for  table  grapes  goes 
into  effect  on  April  20,  and  to  be  of  the 
most  benefit  to  handlers,  this  relaxation 
in  requirements  should  apply  to  as 
many  shipments  as  possible  during  the 
season.  In  addition,  handlers  are  aware 
of  this  action  which  was  recommended 
at  a  public  meeting.  For  these  reasons, 
this  action  is  being  taken  as  an  interim 
final  rule. 

A  30-day  comment  period  is  provided 
lO  allow  interested  persons  to  comment 
on  this  interim  final  rule.  All  written 
comments  received  within  the  comment 
period  will  be  considered  prior  to 
finalization  of  this  rule. 


List  of  Subjects  in  7  CFR  Part  925 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements.  Table 
grapes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  amended  as 
follows: 

PART  92&-GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  9^continues  to  read  as  follows: 

Authority:  Sees.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

2.  In  §925.304,  in  paragraph  (a)  the 
words  "or  U.S.  No.  1  Institutional,"  are 
added  after  the  words  "U.S.  No.  1 
Table"  and  the  reference  to  "7  CFR 
51.887  through  51.912"  is  revised  to  "7 
CFR  51.880  through  51.913". 

Dated:  April  19, 1993. 
Ronald  L.  Cioffi. 

Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

[PR  Doc.  93-9472  Filed  4-20-93;  2:25  pm] 
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7  CFR  Part  944 
[Docket  No.  FV-91-452] 

Table  Grapes  Imported  Into  the  United 
States;  Interim  Final  Rule  Revising  the 
Minimum  Grade  Requirements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  fmal  rule  with  request 

for  comments. 

SUMMARY:  This  interim  final  rule  adds 
the  U.S.  No.  1  Institutional  grade  to  the 
minimum  grade  requirements  for 
imported  table  grapes.  Currently, 
imported  table  grapes  must  grade  at 
least  U.S.  No.  1  Table  which  includes  a 
requirement  that  individual  bunches 
weigh  at  least  one-fourth  pound  (4 
ounces).  This  action  permits  grapes  that 
meet  all  of  the  requirements  of  U.S.  No. 
1  Table  except  bunch  size  to  be 
imported  into  the  United  States.  This 
action  should  benefit  table  grape 
producers,  handlers,  importers,  and 
consumers. 

DATES:  The  interim  final  rule  is  effective 
■on  April  20. 1993;  comments  which  are 
received  by  May  24. 1993,  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to:  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS, 
USDA.  P.O.  Box  96456,  room  2523-S, 
Washington,  DC  20090-6456. 


Three  copies  of  all  written  material 
shall  be  submitted,  and  they  will  be 
made  available  for  public  inspection  at 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours.  All  comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  G.  Johnson,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S,  Washington, 
ex:  20090-6456,  telephone  (202)  720- 
5127. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  Act.  which 
provides  that  whenever  certain 
specified  commodities,  including  table 
grapes,  are  regulated  under  a  Federal 
marketing  order,  imports  of  that 
commodity  must  meet  the  same  or 
comparable  grade,  size.  quaUty  and 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity. 

This  interim  final  rule  has  been 
reviewed  by  the  Department  of 
Agriculture  (Department)  in  accordance 
with  Departmental  Regulation  1512-1 
and  the  criteria  contained  in  Executive 
Order  12291  and  has  been  determined 
to  be  a  "non-major"  rule. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  unduly  or  disproportionately 
burdened.  Marketing  orders  issued 
pursuant  to  the  Act.  and  rules  issued 
thereunder,  are  unique  in  that  they  are 
brought  about  through  group  action  of 
e.'.sentially  small  entities  acting  on  their 
own  behalf.  Thus,  both  statutes  have 
small  entity  orientation  and 
compatibility. 

Import  regulations  issued  under  the 
Act  are  based  on  those  established 
under  Federal  marketing  orders.  Thus, 
they  should  also  have  small  entity 
orientation,  and  impact  both  small  and 
large  business  entities  in  a  manner 
comparable  to  rules  issued  under  such 
marketing  orders. 

There  are  approximately  70  importers 
of  table  grapes  subject  to  regulation 
under  this  action.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
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of  less  th«n  $5004M)0.  and  small 
agricultural  service  firms  ate  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  The  majority  of  the 
importers  of  table  grapes  may  be 
ctassiiifld  as  small  entities. 

This  action  is  being  initiated  by  the 
Department  because  section  8e  of  the 
Act  requires  imported  table  grapes  to 
meet  the  same  or  comparable 
requirements  as  those  established  under 
a  domestic  marketing  order.  Under  this 
interim  flnal  rule,  imported  table  grapes 
will  have  to  meet  the  same  minimum 
grade  reouirements  as  domestically 
produced  table  grapes  that  are  grown  in 
southeastern  California  and  regulated 
under  Marketing  Order  No.  925  (7  CFR 
Part  925). 

Under  the  terms  of  the  marketing 
order,  from  April  20  through  August  15 
each  year,  table  grapes  must  meet  th« 
minimum  grade  requirements  as 
specified  for  U.S.  No.  1  Table,  as  set 
forth  in  the  United  States  Standards  for 
Grapes  of  Table  Grapes  (European  or 
Vinifera  Type),  hereinafter  referred  to  as 
the  Standards,  and  meet  applicable 
maturity  requirements.  Pack,  container, 
and  container  marking  requirements  are 
also  in  efTact  for  fresh  market  shipments 
of  domestically-^jttwn  table  grapes. 
This  interim  fin«l  rule  relaxes  the 
minimum  grade  requirement  established 
for  imported  table  grapes.  Table  grapes 
grading  U.S-  No.  1  Table  consist  of 
bunches  of  well  developed  grapes  of  one 
variety,  except  when  designated  as 
assorted  varieties,  which  are  fairly  well 
colored,  uniform  in  appearance,  and 
free  from  decay,  mold  and  other 
condition  fectors.  Bunches  must  weigh 
at  least  one-fourth  pound  (4  ounces). 
This  action  permits  smaller  bunches  of 
grapes  to  be  imported  hito  the  United 
States  by  adding  the  U.&  No.  1 
Institutional  grade  to  the  minimum 
grade  requirements  for  table  grape 
imports.  The  requirements  of  the  U.S. 
No.  1  Institutional  grade  are  the  same  as 
for  U.S.  Na  1  Table  grade  except  for 
bunch  size  and  container  marking 
requirements.  Individual  bunches  of 
table  grapes  grading  U.S.  Na  1 
Institutional  cannot  wmgh  less  than  2 
ounces  or  more  than  5  ounces, 
additionally,  at  least  95  percent  of  the 
containers  in  a  lot  of  grapes  grading  U.S. 
No.  1  Institutional  are  required,  under 
the  Standagiis.  to  be  markiBd 
"Institutional  P»ck" 

The  purpose  of  the  Standards  is  to 
provide  common  trading  terms  that  are 
standard  ajKi  familiar  throughout  the 
table  grape  Industry.  Because  U.S.  No.  1 
Table  and  U.S.  No.  1  Insbtutional  grade 
requiremeorts  are  bestcally  the  same, 
except  for  bunch  size,  it  has  \>eeo 
determined  that  the  criteria  for  the  U.S. 


No.  1  Institutional  grade  include  a 
container  marking  requirement  to  avoid 
buyer  confusion  in  the  maricetplace.  As 
such,  imports  of  U.S.  No.  1  Institutional 
grade  table  grapes  will  have  to  mee(  all 
of  the  requirements  of  that  grade  as  set 
forth  in  the  Standards. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substaniial 
number  of  small  entities. 

Pursuant  to  5  U.S.C.  553,  it  is  found 
and  determined  upon  good  cause  that  it 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preliminary  notice  prior  to  putting  this 
rule  in  effect  and  that  good  cause  exists 
for  iK>t  postpoBing  the  effective  date  td 
this  action  until  30  days  after 
publicatioo  in  the  Federal  Register.  To 
be  consistent  with  section  8e  of  the  Act, 
which  provides  that  domestic  aad 
imported  table  grapes  be  subject  to  the 
same  or  comperable  requirements,  this 
relaxation  in  the  import  requirements 
should  become  effective  by  April  20. 
1993,  the  beginning  date  for  the  1993 
domestic  and  table  grape  import 
regulations.  This  action  relaxes  current 
grade  requirements  and  should  benefit 
table  grape  producers,  handlers. 
importers,  uid  consumers. 

A  30-day  comment  period  is  fHvvided 
to  allow  interested  persons  to  cosunent 
on  this  interim  final  ruleL  All  written 
comments  received  vrithin  the  comment 
period  will  be  considered  prior  to 
finalization  of  thisrulei. 

hi  accordance  with  section  8e  of  th« 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  interim  final  rule. 

List  of  Subfects  in  7  CFK  Part  944 

Import  regulations.  Table  grapes. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  944  is  amended  as 
follows: 

PART  944— FRUITS;  IMPORT 
REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  944  continues  to  Te»d  as  follows: 

Authority:  Sees.  1-19. 48  Slat  31.  as 
amended;  7  U.S.C.  601-674. 

2.  In  §  944.503.  in  peragrajA  (a)  the 
words  "or  U.S.  No.  1  fostitutionel."  are 
added  after  the  words  "U.S.  No.  1 
Table"  and  the  reference  to  ~7  CFR 
51.880  through  51.912'*  is  revised  to  "7 
CFR  51.880  through  51.913". 


Dated:  April  IS.  1993. 
KaMML.Cia£B. 

Actiag  Deputy  Director.  Fmit  aad  Ve^ktbla 

Diviskui. 

[FR  Doc-  93-9473  Filed  4-20-93;  lOS  pml 

BiUlNa  COOC  SIKMB-M 


DEPARTMENT  OF  TRANSPORT ATIOM 
Federal  Aviation  Administration 
14  CFR  Part  39 

Pocket  No.  9e-C&-37-AO;  AmewdmeK  3»- 
•St4:AO  93-05-1 01 

Airworthiness  Directives;  Piper  Aircraft 
Corporation  PA-32R  Series  Airplane*; 
Correction. 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
CADI  93-05-10  concerning  certain  Piper 
Aircraft  Corporation  CPipei]  PA-32H 
series  airplanes,  which  was  published 
in  the  Federal  Kegister  on  14arcb  17. 
1993  (58  FR  143111.  That  publication 
inadvertently  omitted  serial  numbers  of 
Models  PA-32R-301  and  PA-32R-301T 
airplanes.  The  notice  of  proposed 
rulemaking  (NPRM)  contained  the 
cofred  aerial  number  effectivlty.  This 
action  incorporates  the  correct  serial 
number  effectivity  into  the  AIX 
EFFECTIVE  DATE:  April  30.  1993. 
FOR  FURTHER  INFORMATION  CONTACT  Mr. 
Charles  Perry,  Aerospace  Engineer. 
FAA,  Atlanta  Aircraft  Certification 
CWBce.  1669  Phoenix  Parkway,  suite 
2  IOC.  Atlanta.  Georgia  30349; 
Telephone  (404)  991-2910;  Facsimile 
(404)  991-.3606. 

SUPPLEMENTARY  INFORMATION:  On  March 
10. 1993.  the  Federal  Aviation 
Administration  (FAA)  issued  AD  93- 
05-10,  Amendment  39-8514  (58  FR 
14311,  March  17. 1993),  which  appHes 
to  certain  Piper  PA-32R  series 
airplanes.  The  AD  requires  |1) 
injecting  the  engine  mount  structure 
for  cracks,  and  repairing  any  cracked 
structure;  (2)  modifying  the  airframe 
structure  to  strengthen  the  landing  gear 
and  engine  mount  attach  areas;  and  (3) 
inspecting  and  possibly  reinforcing  the 
nose  ge«  actuator  attachment  bradiel. 
These  actions  are  accomplished  in 
accordance  with  Piper  Service  Bulletin 
No.  955,  dated  March  3, 1992,  and  the 
instructions  to  Engine  Mount  Drag  Link 
Installation  Kit,  Piper  Part  No.  766-252 
(for  turbochargerf  modelsh  or  Engine 
Mount  Drag  Link  histallation  Kit.  Piper 
Part  No.  766-253  Cfor  nonnally 
aspirated  models 
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The  AD  inadvertently  omitted  certain 
serial  numbers  of  the  Piper  Models  PA- 
32R-301  and  PA-32R-301T  airplanes. 
The  NPRM  for  this  action,  which  was 
published  in  the  Federal  Register  on 
August  18, 1992  (57  FR  37118), 
contained  the  correct  serial  number 
effectivity  for  the  Model  PA-32R-301 
airplanes,  serial  numbers  32R-8013001 
through  32R-8613005  and  3213001 
through  3213037,  and  the  Model  PA- 
32R-301T  airplanes,  serial  numbers 
32R-8029001  through  32R-8629006  and 
3229001  through  3229003.  The  final 
rule  inadvertently  dropped  the  "through 
3213037"  after  "3213001"  for  the  Model 
PA-32R-301  airplanes,  and 
inadvertently  dropped  the  "through 
3229003"  after  "3229001"  for  the  Model 
PA-32R-301T  airplanes. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  incomplete  serial  numbers  for 
the  Piper  Models  PA-32R-301  and  PA- 
32R-301T  airplanes,  which  could  cause 
the  inability  to  retract  or  extend  the 
nose  landing  gear  on  airplanes  that 
should  be  affected  by  AD  93-05-10,  but 
currently  are  not  affected. 

Correction  of  Publication 

Accordingly,  the  publication  of  March 
17,  1993  (58  FR  14311)  of  Amendment 
39-8514;  AD  93-05-10,  which  was  the 
subject  of  FR  Doc.  93-6086,  is  corrected 
as  follows: 

S39.13    [CofrectecQ 

On  page  14312.  in  the  third  column, 
in  §  39.13,  in  line  9  of  the  Serial  Nos. 
column  of  the  table  in  the  Applicability 
section  of  AD  93-05-10.  add  "through 
3213037 'after "3213001". 

On  page  14312,  in  the  third  column, 
in  §  39.13.  in  line  12  of  the  Serial  Nos. 
column  of  the  table  in  the  Applicability 
section  of  AD  93-05-10.  add  "through 
3229003"  after  "3229001". 

Issued  in  Kansas  City,  Missouri,  on  April 
14. 1993. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

IFR  Doc.  93-9424  Filed  4-21-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Custoois  Service 
19  CFR  Part  177 

Issuance  of  Final  Determination 
Concerning  Deslttop  IV 

AGENCY:  U.S.  Customs  Service, 
Department  of  The  Treasury. 


ACTION:  Notice  of  final  determination. 

SUMMARY:  This  document  provides 
notice  that  Customs  has  issued  a  final 
determination  concerning  the  country  of 
origin  of  certain  computer  monitors 
which  are  being  offered  to  the  U.S.  Air 
Force  in  a  procurement  designated 
under  Air  Force  Solicitation  No. 
F01620-91-A212,  also  referred  to  as 
"Desktop  rV".  The  final  determination 
found  that  the  computer  monitors 
would  be  considered  products  of  a 
"designated  country"  within  the 
meaning  of  Title  III  of  the  Trade 
Agreements  Act  of  1979,  for  waiver  of 
"Buy  American"  and  other  preferences. 

DATES:  The  final  determination  was 
issued  on  April  2, 1993.  Any  party-at- 
interest.  as  defined  at  19  CFR  177.22  (d). 
may  seek  judicial  review  of  this  final 
determination  on  or  before  May  24. 
1993. 

ADDRESSES:  Copies  of  the 
nonconfidential  portions  of  this  final 
determination  may  be  obtained  by 
writing  or  calling  the  Legal  Reference 
Staff.  Office  of  Regulations  And  Rulings, 
U.S.  Customs  Service,  Franklin  Court, 
1301  Constitution  Avenue.  NW.. 
Washington,  DC  20229;  (202)  482-6906. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  B.  Rudich.  Attorney-Advisor. 
Office  of  Regulations  and  Rulings,  (202) 
482-7010. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  April  2, 1993, 
pursuant  to  subpart  B  of  part  177. 
Customs  Regulations  (19  CFR  part  177. 
subpart  B).  Customs  issued  a  final 
determination  concerning  the  country  of 
origin  of  certain  computer  monitors 
which  are  being  offered  to  the  U.S.  Air 
Force  in  a  procurement  designated 
under  Air  Force  Solicitation  No. 
F01620-91-.\212.  also  referred  to  as 
"Desktop  IV".  The  U.S.  Customs  ruling 
number  is  HQ  734977.  This  final 
determination  was  issued  at  the  request 
of  one  of  the  offerors  under  procedures 
set  forth  at  19  CFR  part  177  subpart  B. 
which  implements  Title  III  of  the  Trade 
Agreements  Act  of  1979,  as  amended 
(19  U.S.C.  2511-18).  Decisions  issued 
under  these  provisions  concern  whether 
an  article  is,  or  would  be,  a  product  of 
a  country  "designated"  under  the  Trade 
Agreements  Act  for  waiver  of  "Buy 
American"  and  other  preferences.  In 
this  instance  the  final  determination 
concluded  that  the  computer  monitors 
in  question  were  subjected  to  processing 
in  a  "designated  country"  which 
effected  a  substantial  transformation 
under  Customs  law,  and  thus  were 
considered  products  of  that  country  for 
government  procurement  purposes. 


This  document  gives  notice  pursuant 
to  §  177.29.  Customs  Regulations,  (19 
CFR  177.29),  of  that  final  determination. 
Any  party-at-interest,  as  defined  at  19 
CFR  177.22(d),  may  seek  judicial  review 
of  this  final  determination  on  or  before 
May  24, 1993. 

Dated:  April  15. 1993. 
Harvey  B.  Fox, 

Director.  Office  of  Regulations  And  Rulings. 
IFR  Doc.  93-9335  Filed  4-21-93;  8:45  am] 
BU.UNG  CO0€  a2<M»-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  74 

(Docket  No.  890-0327] 

Listing  of  Color  Additives  for  Coloring 
Intraocular  Lens  Haptics;  D&C  Green 
No.  6 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
color  additive  regulations  to  provide  for 
the  safe  use  of  D&C  Green  No.  6  for 
coloring  polymethylmethacrylate 
support  haptics  of  intraocular  lenses. 
This  action  is  in  response  to  a  petition 
filed  by  Storz  Ophthalmics,  Inc. 
DATES:  Effective  May  25,  1993,  except  as 
to  any  provisions  that  may  be  stayed  by 
the  filing  of  proper  objections;  written 
objections  by  May  24,  1993. 
ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23.  12420  Parklawn  Dr.. 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  R.  Thorsheim,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-254-9511. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  a  notice  published  in  the  Federal 
Register  of  August  29,  1989  (54  FR 
35725),  FDA  announced  that  a  color 
additive  petition  (CAP  9C0219)  had 
been  filed  by  Storz  Ophthalmics,  Inc., 
1365  Hamlet  Ave..  Clearwater,  FL 
34616,  proposing  that  §  74.3206  D6-C 
Green  No.  6  (21  CFR  74.3206)  be 
amended  to  provide  for  the  safe  use  of 
D&C  Green  No.  6  for  coloring 
polymethylmethacrylate  support  haptics 
of  intraocular  lenses.  The  petition  was 
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filed  under  S0ctioa  706  oldkeFadwal 
Food,  Drug,  and  CoaoMtic  Act  (the  act) 
(21  U.S.C  376X 

Suppcct  haptics  an  soture-hke  loops 
attached  to  Intraocular  lenses  end  us«d 
as  points  of  suigical  attacfaownt  to  Ibe 
Vjf9.  Color  additives  are  adcted  to  sutures 
and  to  intraocular  lens  support  haptics 
to  increMo  their  visilMUty  for  the 
suigeott.  Small  size  sutures  and  support 
haptics  ore  difBcutt  to  see,  and  thus, 
they  must  be  intense^  colored. 

n.  Regulatory  History 

In  the  Federal  Register  of  December 
28,  19&2  (27  FR 12828).  in  response  to 
a  color  additive  petition  (CAP  2C00O4). 
FDA  issued  a  final  rule  listing  D&C 
Green  No.  6  (21  CFR  74.1206)  for  use  in 
coloring  polyethylene  terephthalate 
surgical  sutures,  including  sutttres  for 
ophtlialffiic  use.  At  the  request  of  a 
second  petiticmer  (CAP  2C0104),  the 
agency  amended  §  74.1206  to  extend  the 
use  of  DIK:  Green  No.  6  to  color 
pohrglycolic  add  surgical  sutures. 
including  sutures  for  ophthalmic  use.  aa 
announced  in  the  Federal  Register  of 
April  25. 1975  (40  FR  18167). 

In  Lhe  Federal  Register  of  April  2. 
1982  (47  FR  14138).  in  response  to  • 
color  additive  petition  (CAP  8C0085). 


FDA  issued  a  filial  rule  "pwmanently 
li.sting  D&C  Green  No.  6  for  use  in 
externally  applied  drugs  (21  CFR 
74.1206)  and  cosmetics  (21  CFR 
74  J2206)  and  removing  all  uses  of  the 
color  additive  in  externally  applied 
drugs  and  cosmetics  from  the 
provisional  list.  The  preamble  to  this 
April  2. 1982.  final  rule  inchides  a 
detailed  account  of  the  regulatory 
history  of  D&C  Green  No.  6. 

hi  the  Federal  Register  of  March  29. 
1983  (48  FR  13020).  FDA  issued  a  final 
rule  hsting  D&C  Green  No.  6  (21  CFR 
74.3206)  for  use  in  colorhig  contact 
lenses  in  response  to  three  color 
additive  petitions  (CAP  3C0164. 
3C0171,  and  30)172). 

la  the  Federal  Register  of  March  21 
1986  (51  FR  9780),  in  response  to  a 
color  additive  petition  (CAP  3C0170). 
FDA  issued  a  final  rule  to  provide  for 
an  increase  in  the  levrf  of  D&C  Green 
No.  6  (21  CFR  74.3206)  allowed  for  use 
in  coloring  certain  polyglycolic  add 
surgical  sutures,  including  sutures  far 
ophthahaic  use.  In  response  to  a  second 
color  additive  petiticxi  (CAP  4C0186). 
the  March  21. 1986.  final  rule,  also 
listed  D&C  Green  No.  6  for  use  in 
coloring  poly(glycolic  acid-co- 
trimethylene  carbonate)  absorbable 
sutures  foi  general  surgical  use.  In  this 
March  21, 1986,  final  rule,  the  agency 
also  transferred  the  listings  of  D&C 
Green  Na  6  kw  use  in  ot^  sutures 
fi-om  Subpart  B— Drugs  (21  CFR 


74.1206)  to  Subfwrt  D-Medical  Devices 
(21  CFR  74.3206). 

Elsewhere  in  the  Federal  Register  of 
March  21. 1986  (51  FR  9843).  FDA 
proposed  to  estaWJsh  uniform 
spedfications  for  all  uses  of  D&C  Green 
No.  6  and  to  remove  the  provision 
prohibiting  migration  of  this  color 
additive  from  a  suture  to  the 
surrounding  tissues.  The  final  rule  for 
this  proposal  was  pubfished  m  the 
Federal  Register  of  October  27, 1986  (51 
FR  37908). 


IIL  Applicability  of  the  Act 

With  the  passage  of  the  Medical 
Device  Amendments  of  1976  (Pub.  L, 
94-295).  Congress  mandated  the  listing 
of  color  additive*  for  use  in  medical 
devices  when  the  color  additive  comes 
into  direct  contact  with  the  body  for  a 
significant  period  of  time  (21  U.S.C 
376(a]).  Because  intraocular  lens 
suppcwl  haptics  containing  D&C  Green 
No.  6  are  intended  !o  be  left  in  place 
indefinitely,  the  color  additive  will  be 
In  direct  contact  with  the  body  fore 
significant  period  of  time. 
CoiMequently.  the  cse  of  the  color 
additive  currently  before  the  agwjcy  is 
subject  to  the  statutory  listing 
requirement. 

IV.  The  Color  Additive 

D&C  Green  No.  6  is  prindpally  1.4- 
bis({4-methylphenyl)amim)  1-9,10- 
anthracenedione  (CAS  Reg.  No.  128-80- 
3).  It  is  manufactured  by  chemically 
reacting  quinizarin  with  p-tohiidine  in  a 
mole  ratio  of  2.1.  Because  no  chemical 
reaction  consumes  all  the  starting 
materials  and  3neld8  only  the  deshwl 
product,  both  the  resulting  reaction 
mixture  and  comntercial  product  will 
contain  residual  amounts  of  the  starting 
materials,  including  p-(oluidine.  This 
fact  is  significant  because  Weisburger  et 
al.,  have  demonstrated  that  p-toluidine 
is  a  cardnogwi  in  mice  (Ref.  1).  Residua) 
amoui»ts  of  reactants,  such  as  p- 
toluidine  and  other  manufactiuing  aids, 
are  commonly  fom>d  among  the 
impurities  of  many  color  additives.  The 
presence  of  such  impurities  is  not 
unique  to  color  additives,  however. 
Numerous  impurities  are  present  in  all 
chemical  products,  even  in  highly 
purified  reegent  grade  chemicals. 

V.  Analysis  of  Data 

A.  Safety  of  the  Color  Additive 

1.  Legal  Standard 

Under  section  706{bM4)  of  the  act.  the 

so-called  "general  safety  clause"  for 
color  additives,  a  color  additive  cannot 
be  listed  for  a  particuhv  use  unless  a  bir 
evaluatiOT  of  the  data  available  to  FDA 
establishes  that  the  color  additive  is  sate 


for  that  use.  Under  FDA  legulations  f21 
CFR  70.3(i)).  •  cotor  additive  is  safe  if 
there  is  convincing  evidence  that 
establishes  with  reasonable  certainty 
that  no  harm  will  result  from  its 
intended  use.  In  ad<htion,  the  anticancer 
or  Detaney  dause  of  the  Color  Additive 
Amendments  (section  706(b)(5MB)  of  the 
act)  provides  that  a  noningested  color 
additive  shall  be  deemed  unsafe  and 
shall  not  be  listed  if.  after  tests  that  are 
appropriate  for  evaluating  the  safety  of 
the  additive  for  such  use.  it  is  found  to 
induce  cancer  in  man  or  animal. 

2.  Exposure  to  the  Color  Additive 

FDA  concludes  from  the  data 
subnutted  and  other  relevant 
information  that  the  upper  limit  of  total 
lifetime  exposure  to  D&C  Green  Na  6 
fixun  its  use  in  coloring 
polymethyhnethacrylate  support  haptics 
of  intraocular  lenses  is  10  micrograns 
(Mg).  The  agency  calculated  this  upper 
limit  of  exposure  based  on  several 
factors.  First,  the  color  addiUve  will  be 
used  at  levels  of  aiO  percent  by  weight 
of  the  polyraethylraethacrjlata 
intraocular  lens  support  haptics  and 
each  intraocular  lens  has  a  maximum  of 
5  milligrams  (mg)  of  haptic  material. 
Based  on  this  information  submitted  by 
the  petitioner,  FDA  calculated  that  the 
use  level  of  D&C  Green  No.  6  is  5.0  pg 
per  intraocular  lens  (Ref.  2).  Second,  the 
agency  made  the  following  worst-case 
assumptions:  (1)  the  user  undergoes  one 
intraocular  lens  implantation  in  each 
eye  during  a  lifetime,  and  (2)  100 
percent  of  the  color  additive  migrates 
from  the  support  haptics  into  the  eyes 
over  a  Kfetime  exposure  of  70  years. 
Because  these  assumptions  are  worst- 
case,  the  total  lifetime  exposure  to  D&C 
Green  No.  6  from  its  use  for  coloring 
polymethylmethacrylate  intraocular 
lens  support  haptics  is  Kkely  to  be  far 
less  than  10  (tg. 

3.  Toxicology 

In  its  evaluation  of  the  safety  of  the 
proposed  use  of  the  subject  additive, 
FDA  has  considered  the  safety  data 
submitted  previously  to  support  current 
listings  for  the  use  of  D&C  Green  No.  6 
in  externally  apphed  drugs  and 
cosmetics,  in  canted  lenses,  and  in 
sutures.  Toxidty  studies  of  D&C  Green 
No.  6  in  currently  listed  suture  materials 
included  an  acute  toxidty  study  by 
subcutaneous  implantation  in  rats;  a  90- 
day  subcutaneous  implantation  study  in 
rabbits;  a  120-day  corneal  implantation 
study  in  cats;  6-moDth  subcutaneous 
implantation  tooddty  studies,  one  in  rats 
and  one  in  dogs;  s  study  on  fertility  and 
general  reproductive  performance  with 
subcutaneous  implantation  in  rats;  a 
subcutaneous  implantation  study  to 
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assess  the  effect  on  pregnancy  and 
unborn  offspring  in  rabbits;  an 
antigenicity  study  by  subcutaneous 
implantation  in  Guinea  pigs;  and  six 
genetic  toxicity  studies.  Other  toxicity 
studies  of  D&C  Green  No.  6  available  in 
the  agency's  files  included  acute  oral 
toxicity  studies  in  rats  and  dogs:  an 
acute  systemic  toxicity  study  with  dye 
solutions  in  mice:  a  dermal  irritation 
and  percutaneous  toxicity  study  in 
rabbits:  and  a  direct  cytotoxicity  test  on 
mouse  fibroblast  cells.  No  treatment- 
related  adverse  effects  were  noted  in  the 
toxicity  studies.  Thus,  these  data 
support  the  safety  of  D&C  Green  No.  6 
for  the  petitioned  use. 

When  presented  with  a  substance 
whose  use  will  result  in  extremely  low 
levels  of  exposure,  like  the  proposed  use 
of  O&C  Green  No.  6  in  intraocular  lens 
haptics.  FDA  does  not  ordinarily 
consider  chronic  toxicity  testing  to  be 
necessary  to  determine  the  safety  of  the 
color  additive's  use  (Ref.  3).  Although 
the  agency  does  not  normally  require 
such  testing,  chronic  studies  supporting 
current  listings  for  the  use  of  D&C  Green 
No.  6  are  available  in  the  agency's  files, 
and  FDA's  safiaty  evaluation  of  the 
proposed  use  of  the  color  additive  in 
intraocular  lens  support  haptics 
included  a  review  of  these  studies. 
Chronic  oral  toxicity  studies  in  rats  and 
dogs  and  a  lifetime  skin  painting  study 
in  mice  showed  no  indication  of 
carcinogenicity. 

In  addition.  FDA  evaluated  the 
toxicity  studies  that  were  provided  by 
the  petitioner  to  support  a  listing  for  use 
in  coloring  polymethylmethacrylate 
intraocular  lens  support  haptics.  These 
studies  included:  cytotoxicity  studies 
with  haptic  material  and  extracts  on 
mouse  fibroblast  cells,  cell  growth 
inhibition  studies  with  extracts  of 
haptic  material  on  mouse  fibroblast 
cells,  bacteriostasis  and  fungistasis  tests. 
Ames  Sa//none//a/mammalian 
microsome  mutagenicity  tests  with 
extracts  of  haptic  material  on  histidine- 
dependent  mutant  strains  of  Salmonella 
typhimurium,  acute  systemic  toxicity 
studies  with  extracts  of  haptic  material 
in  mice,  an  intracutaneous  toxicity 
study  with  extracts  of  haptic  material  in 
rabbits,  an  in  vitro  hemolysis  test  with 
extracts  of  haptic  material,  7-day  and 
30-day  muscle  implantation  toxicity 
studies  in  rabbits,  a  dermal  sensitization 
«tudy  with  extracts  of  haptic  material  in 
Guinea  pigs,  and  a  Guinea  pig 
maximization  (Kligman)  study  with 
extracts  of  haptic  material.  No 
treatment-related  adverse  effects  were 
noted  in  these  toxicity  studies.  Thus, 
these  studies  establish  the  safety  of  the 
use  of  D&C  Green  No.  6  as  a  color 


additive  in  polymethylmethacrylate 
intraocular  lens  support  haptics. 

B.  Carcinogenic  Impurity 

Although  D&C  Green  No.  6  has  itself 
not  been  shown  to  cause  cancer,  it  does 
contain  minor  amounts  of  a 
carcinogenic  impurity,  p-toluidine.  The 
carcinogenicity  of  p-toluidine  was 
discussed  in  the  final  rule  that 
published  in  the  Federal  Register  of 
April  2,  1982  (47  PR  14138), 
permanently  listing  D&C  Green  No.  6  for 
use  in  externally  applied  drugs  and 
cosmetics.  As  stated  in  that  document, 
data  reported  by  the  National  Cancer 
Institute  demonstrated  that  p-toluidine 
was  carcinogenic  for  male  and  female 
Charles  River  CD-I  (HaM/ICR  derived) 
mice,  causing  an  increased  incidence  of 
hepatomas  (liver  tumors)  (Ref.  1). 

In  addition,  the  Center  for  Food  Safety 
and  Applied  Nutrition's  Cancer 
Assessment  Committee  reviewed  this 
bioassay  and  other  relevant  data 
available  in  the  literature  and  concluded 
that  the  findings  of  carcinogenicity  were 
supported  by  this  information  on  p- 
toluidine  (Ref.  4).  The  agency  further 
concluded  that  an  estimate  of  the  upper- 
bound  level  of  human  risk  from 
potential  exposure  to  p-toluidine  from 
the  proposed  use  of  D&C  Green  No.  6  for 
coloring  polymethylmethacrylate 
intraocular  lens  support  haptics  could 
be  calculated  from  the  bioassay. 

1.  Prior  Action 

In  the  past.  FDA  refused  to  list  a  color 
additive  that  contained  or  was  expected 
to  contain  minor  amounts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shov\m 
to  cause  cancer.  The  agency  now 
believes,  however,  that  scientific 
developments  and  experience  with  risk 
assessment  procedures  make  it  possible 
for  FDA  to  establish  the  safety  of  an 
additive  that  contains  a  carcinogenic 
chemical  but  that  has  not  itself  been 
shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6, 
published  in  the  Federal  Register  of 
April  2.  1982  (47  FR  14138).  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contains  a  carcinogenic  impurity.  Since 
that  decision.  FDA  has  approved  the  use 
of  other  color  additives  on  the  same 
basis. 

The  agency  now  considers  the 
Delaney  anticancer  clause  to  be 
applicable  only  when  the  color  additive 
as  a  whole  is  found  to  cause  cancer.  An 
additive  that  has  not  been  shown  to 
cause  cancer,  but  that  contains  a 
carcinogenic  impurity,  may  properly  be 


evaluated  under  the  general  safety 
clause  of  the  statute,  using  risk 
assessment  procedures  to  determine 
whether  there  is  a  reasonable  certainty, 
that  no  harm  will  result  from  the 
proposed  use  of  the  additive. 

Tne  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.2d  322  (6th  Cir. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  list  D&C  Green  No.  5, 
which  contains  a  carcinogenic  impurity 
but  has  itself  not  been  shown  to  cause 
cancer.  Relying  heavily  on  the  reasoning 
in  the  agency's  decision,  the  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit  rejected 
the  challenge  to  FDA's  action  and 
affirmed  the  listing  regulation. 

2.  Risk  Assessment 

The  risk  assessment  procedures  that 
FDA  used  in  this  evaluation  are  similar 
to  the  methods  that  the  agency  has  used 
to  examine  the  risk  associated  with  the 
presence  of  minor  carcinogenic 
impurities  in  various  other  food  and 
color  additives.  The  risk  evaluation  of 
the  carcinogenic  impurity  p-toluidine 
has  two  aspects:  (1)  Assessment  of  the 
worst-case  exposure  to  the  impurity 
from  the  proposed  use  of  the  color 
additive  and  (2)  extrapolation  of  the  risk 
observed  in  the  animal  bioassays  to  the 
conditions  of  probable  exposure  to 
humans. 

C.  Exposure  to  the  Impurity 

As  explained  above,  FDA  estimates 
that  the  maximum  total  lifetime 
exposure  to  D&C  Green  No.  6  from  its 
use  in  coloring  polymethylmethacrylate 
support  haptics  of  intraocular  lenses  is 
lO^g.  Under  the  current  specifications 
for  D&C  Green  No.  6,  the  level  of  p- 
toluidine  in  the  color  additive  is  not  to 
exceed  0.1  percent.  Thus,  the  maximum 
total  lifetime  exposure  to  p-toluidine 
that  will  result  fi-om  the  use  of 
polymethylmethacrylate  intraocular 
lens  support  haptics  colored  with  D&C 
Green  No.  6  that  complies  with  the 
applicable  specifications  is  10 
nanograms  (ng). 

D.  Risk  Extrapolation 

FDA  has  estimated  the  upper-bound 
level  of  human  risk  from  potential 
exposure  to  p-toluidine  from  use  of  D&C 
Green  No.  6  for  coloring 
polymethylmethacrylate  intraocular 
lens  support  haptics  by  extrapolating 
from  the  risk  observed  at  the  level  of 
exposure  in  the  National  Cancer 
Institute-sponsored  animal  studies  to 
the  very  low  level  of  estimated  exposure 
for  humans.  The  agency  used  a 
quantitative  risk  assessment  procedure 
(linear  proportional  model)  to 
extrapolate  from  the  dose  used  in  the 
animal  experiments  to  the  very  low 
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doses  encountered  under  the  proposed 
conditions  of  use.  This  procedure  is  not 
likely  to  underestimate  the  actual  risk 
from  very  low  doses  and  may,  in  fact, 
exaggerate  the  actual  risk  because  the 
extrapolation  models  used  are  designed 
to  estimate  the  maximum  risk  consistent 
with  the  data.  For  this  reason,  the 
estimate  can  be  used  with  confidence  to 
determine  to  a  reasonable  certainty 
whether  any  harm  will  result  from  the 
proposed  conditions  and  levels  of  use  of 
the  color  additive. 

Assuming  that  all  of  the  color  additive 
migrates  out  of  the  intraocular  support 
haptics  over  a  lifetime  exposure  of  70 
years,  FDA  calculates  that  the  lifetime- 
averaged  maximum  exposure  to  p- 
toluidine  that  will  result  from  use  of 
polymethylmethacrylate  intraocular 
lens  support  haptics  colored  with  D&C 
Green  No.  6  is  0.39  picograms  per 
person  per  day.  Based  on  this  worst-case 
exposure,  the  upper-bound  limit  of 
individual  lifetime  risk  from  the 
potential  exposure  to  p-toluidine  from 
this  proposed  use  of  D&C  Green  No.  6 
is  estimated  to  be  2.6X10'*  or  2.6  in  100 
trillion  (Ref  5).  Because  of  the 
numerous  conservatisms  in  the 
exposure  estimate,  actual  lifetime- 
averaged  individual  exposure  to  p- 
toluidine  is  expected  to  be  substantially 
less  than  the  worst-case  estimated  daily 
exposure.  Therefore,  the  actual  risk 
would  be  less  than  2.6X10'*.  Thus,  the 
agency  concludes  that  there  is  a 
reasonable  certainty  of  no  harm  from 
exposure  to  p-toluidine  that  results  from 
the  use  of  D&C  Green  No.  6  for  coloring 
polymethylmethacrjlate  support  haptics 
of  intraocular  lenses. 

E.  Specifications 

D&C  Green  No.  6  is  currently 
produced  as  a  certifiable  color  additive 
for  use  in  externally  applied  drugs  and 
cosmetics,  in  sutures,  and  in  contact 
lenses  in  accordance  with  21  CFR  part 
80.  Based  upon  the  low  level  of 
exposure  to  p-toluidine  that  results 
under  the  current  specifications  for  D&C 
Green  No.  6  in  §  74.1206  (21  CFR 
74.1206},  the  agency  concludes  that  the 
specifications  as  listed  in  §  74.1206  are 
adequate  to  assure  the  safe  use  of  this 
color  additive  and  to  control  the  amount 
of  p-toluidine  that  may  exist  as  an 
impurity  in  the  color  additive  when 
used  in  polymethylmethacr>'Iate 
intraoci^ar  lens  support  haptics. 

VI.  Conclusions 

Based  upon  the  available  toxicity  data 
and  the  other  relevant  considerations 
above,  FDA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  petitioned  use  of  D&C 
Green  No.  6  for  coloring 


polymethylmethacrylate  support  haptics 
of  intraocular  lenses  when  it  is  used  at 
a  level  not  to  exceed  0.10  percent  by 
weight  of  the  haptic  material.  The 
agency  also  concludes  on  the  basis  of 
available  data  that  the  color  additive 
will  perform  its  intended  coloring  effect 
in  polymethylmethacrylate  intraocular 
lens  support  haptics  and.  thus,  is 
suitable  for  this  use.  The  agency, 
therefore,  is  amending  §  74.3206  (21 
CFR  74.3206)  of  the  color  additive 
regulations  to  provide  for  use  of  the 
color  additive  at  a  maximum  level  of 
0.10  percent  in  polymethylmethacrylate 
haptics. 

VII.  Inspection  ofDocumenIs 

In  accordance  with  71. 15  (21  CFR 
71.15),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Center  for  Food  Safety  and  Applied 
Nutrition  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  71.15,  the  agency  will 
delete  from  the  documents  any 
materials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

VIII.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

IX.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  reviewed  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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4.  Memorandum  of  Conference  of  the 
Cancer  Assessment  Committee,  "Para- 
Toluidine."  February  24, 1981. 

5.  Report  of  the  Quantitative  Risk 
Assessment  Committeo,  "Increased  Exposurv 
to  the  Carcinogenic  Impurity  p-Toluidine  in 
D&C  Green  No.  6  to  color 
Poly(methylmethacrylate)  Intraocular  Lens 
Haptics  (Storr  Ophthalmics,  Inc.,  Clearwater, 
Fla.)  Color  Additive  PeUtion  No.  9C0219," 
October  21, 1992. 

X.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  May  24. 1993.  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  FDA  will  publish  notice 
of  the  objections  that  the  agency  has 
received  or  lack  thereof  in  the  Federal 
Register. 

List  of  Subjects  in  21  CFR  Fart  74 

Color  additives.  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  74  is 
amended  as  follows: 

PART  74— USTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  The  authority  citation  for  21  CFR 
part  74  continues  to  read  as  follows: 

Authority:  Sees.  201,  401,  402.  403,  409, 
501,  502,  505.  601.  602.  701,  706  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U  S.C.  321,  341.  342,  343.  348.  351.  352,  355, 
361.362.371.376). 
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2.  Section  74.3206  is  amended  by 
removing  "and"  at  the  end  of  paragraph 
(c)(l)(iv).  by  removing  the  period  at  the 
end  of  paragraph  (c)(l)(v)  and  adding  "; 
and"  in  its  place,  and  by  adding  new 
paragraph  (c)(l)(vi)  to  read  as  follows: 

170206    DftCQrMnNae. 

a  •  ■  •  • 

(c)  •  *  • 

(vi)  Not  to  exceed  0.10  percent  by 
weight  of  the  heptic  material  for 
coloring  polymethylmethacrylate 
support  haptics  of  intraocular  lenses. 

•        •        •        •        • 

Dated;  April  14. 1993. 
Michael  R.  Tayktr, 
Deputy  Commissioner  for  Policy. 
(FR  Doc  93-9400  Filed  4-21-93;  8:45  am] 
BtujNQCOOc  4^m-•r-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[AL-030-2-5594;  FRL-4608-11 

Approval  and  Promulgation  of 
Implementation  Plana  Alat>ama,- 
Approval  of  Revlslona  to  the 
Prevention  of  Significant  Deterioration 
(PSO)  Regulationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUilMARY:  EPA  is  approving  revisions  to 
the  Alabama  State  Implementation  Plan 
(SIP).  These  revisions  were  submitted  to 
EPA  by  the  State  of  Alabama  through 
the  Alabama  Department  of 
Environmental  Management  on  October 
22, 1990.  The  revisions  establish 
significance  levels  for  Arsenic  and 
Benzene  for  Prevention  of  Significant 
Deterioration  (PSD)  permit  review. 
Current  EPA  regulations  and  the 
Alabama  SIP  require  that  every 
pollutant  regulated  under  the  Act  be 
subject  to  PSD.  In  addition,  for  each 
pollutant  for  which  no  significant 
emissions  level  has  been  established, 
any  increase  in  emissions  is  significant 
until  such  time  as  significance  levels  are 
promulgated.  Although  the  1990  Clean 
Air  Act  Amendments  (CAAA)  exempt 
listed  hazardous  air  pollutants  (HAPs), 
including  arsenic  and  benzene  from 
federal  PSD  requirements,  section  116  of 
the  CAAA  allows  states  to  continue  to 
regulate  selected  HAPs  under  PSD  if 
they  so  choose.  Alabama  has  used  EPA's 
method  of  determining  the  signiBcance 
levels  of  other  pollutants  to  define  the 
significance  levels  for  Arsenic  and 
Benzene. 


EfFECTTVE  DATES:  This  action  will  be 
efFiactive  June  21, 1993,  unless  notice  is 
received  by  May  24. 1993,  that  someone 
wishes  to  submit  adverse  or  critical 
comments.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Diane  Altsman  of  EPA 
Region  IV,  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  material  submitted  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
PubUc  Information  Reference  Unit,  Attn: 
Jerry  Kurtzweg  {AN-443), 
Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  DC 
20460. 
Region  IV  Air  Programs  Branch, 
Environmental  Protection  Agency, 
345  Courtland  Street,  Atlanta,  Georgia 
30365. 
Air  Division.  Alabama  Department  of 
Environmental  Management,  1751 
Congressman  W.L.  Dickinson  Drive, 
Montgomery,  Alabama  36109. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Diane  Altsman  of  the  EPA  Region  IV  Air 
Programs  Branch  at  (404)  347-2864  and 
at  the  above  address. 

SUPPLEMENTARY  INFORMATION:  On  August 
7, 1980.  EPA  published  a  final  rule 
titled  Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans;  Approval  and 
Promulgation  of  Implementation  Plans. 
This  rule  amended  the  regulations  for 
the  Prevention  of  Significant 
Deterioration  of  air  quality  (PSD) 
program  and  defined  what  level  of 
pollutant  emissions  would  make  a  new 
or  modified  source  subject  to  PSD 
review.  This  threshold  emission  level  is 
referred  to  as  the  "significance  level." 
The  preamble  to  the  August  7, 1980, 
rule  described  what  sources  were 
subject  to  PSD  permit  review,  what  the 
significance  levels  were  for  certain 
pollutants,  and  EPA's  method  of 
determining  a  significance  level  for 
pollutants  that  would,  in  the  absence  of 
a  significance  level,  be  subject  to  PSD 
review  regardless  of  the  actual  amount 
to  be  emitted. 

New  major  stationary  sources  of  air 
pollution  and  major  modifications 
proprased  for  existing  air  pollution 
sources  are  subject  to  PSD  regulations  if 
they  meet  certain  criteria  concerning  the 
geographic  location,  type  of  pollutants 
to  be  emitted,  and  timing  of  proposed 
construction.  No  source  or  modification 
subject  to  these  rules  may  be 
constructed  without  a  permit  which 
states  that  the  stationary  source  or 
modification  would  meet  all  applicable 
PSD  requirements. 


The  primary  criterion  in  determining 
PSD  applicability  is  the  proposed 
project's  potential  emissions.  Federal 
and  State  regulations  contain  specific 
numerical  cutoffo  which  define  what 
emission  increases  are  significant  for 
various  pollutants.  Sources  with 
emissions  or  emission  increases  below 
these  specific  cutofEs  can  be  exempt 
from  PSD  review. 

The  August  7, 1980,  Federal  Register 
defined  significance  levels  for  fifteen 
pollutants  and  identified  two  distinct 
class  of  pollutants:  criteria  pollutants 
and  noncriteria  pollutants.  National 
Ambient  Air  Quality  Standards 
(NAAQS)  have  been  established  by  EPA 
for  criteria  pollutants.  Noncriteria 
pollutants  may  be  subject  to  New 
Source  Performance  Standards  (NSPS) 
and/or  the  National  Emission  Standard 
for  Hazardous  Air  Pollutants  (NESHAP). 
Noncriteria  pollutant  emission  rates 
were  developed  from  the  existing  NSPS 
or  NESHAP  emission  standards.  Since 
the  NESHAP  emissions  standard  is  itself 
intended  to  protect  the  public  health 
with  an  ample  margin  of  safety,  it  was 
decided  that  ten  percent  of  the  NESHAP 
emission  limit  was  sufficiently  stringent 
for  use  as  a  significance  level.  Therefore, 
the  significance  level  for  pollutants 
subject  to  NESHAP  was  set  at  ten 
percent  of  the  applicable  emissions 
standard.  Arsenic  end  Benzene 
NESHAP  regulations,  however,  were 
adopted  after  EPA  promulgated  the 
above  rule,  so  no  significance  level  has 
ever  been  defined  for  these  two 
pollutants.  In  the  absence  of  a  cutoff 
point,  any  trace  of  arsenic  or  benzene  in 
an  emission  would  make  a  source 
subject  to  PSD  review.  This  was  not  the 
intent  of  the  August  7, 1980,  notice.  To 
correct  this  situation,  Alabama  has 
proposed  significance  levels  for  arsenic 
and  benzene,  of  0.044  tons  per  year  for 
arsenic,  and  0.110  tons  per  year  for         * 
benzene,  respectively,  based  on  ten 
percent  of  the  NESHAP  emission 
standard.  In  40  CFR  part  61,  subpart  N, 
National  Emission  Standard  for 
Inorganic  Arsenic  Emissions  from  Glass 
Manufacturing  Plants,  an  arsenic 
compliance  emission  rate  of  less  than 
0.4  Megagram  (Mg)  per  year  (0.44  tons 
per  year)  is  identified.  Ten  percent  of 
this  value  is  0.044  tons  per  year.  The 
proposed  standard  for  benzene 
emissions  from  pharmaceutical 
manufacturing  process  vents  was  less 
than  1  Mg  per  year  (1.1  tons  per  year). 
Ten  percent  of  this  value  is  0.110  tons 
pervear. 

Tne  proposed  NESHAP  for  benzene 
from  pharmaceutical  facilities  was 
withdrawn  in  the  March  7,  1990, 
Federal  Register  (55  FR  8317)'.  It  was 
withdrawn  as  a  result  of  new 
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information  submitted  to  EPA, 
documenting  that  the  actual  benzene 
emissions  were  less  than  those 
calculated  by  EPA.  This  new 
information  and  EPA's  withdrawal  of 
the  proposed  standard  did  not  lessen 
the  validity  of  EPA's  Benzene  risk 
analysis  and  the  emission  compliance 
level  of  less  than  1  Mg  per  year. 
Therefore,  the  significance  level  for 
benzene  proposed  by  the  State  is 
acceptable. 

On  September  19, 1990.  the  Alabama 
Air  Pollution  Control  Commission 
adopted  revisions  to  the  Alabama  SIP 
PSD  regulations  which  defined 
significance  levels  for  arsenic  and 
benzene.  The  Alabama  Department  of 
Environmental  Management  submitted 
these  revisions  of  the  Alabama  PSD 
regulations  which  became  State 
effective  on  November  1, 1990,  to  EPA 
on  October  22, 1990.  EPA  is  today 
approving  the  following  revisions: 

335-3\-f4-.04    Air  Permits  Authorizing 
Construction  in  Clean  Air  Areas. 

(2)(w)l.  The  definition  of  "Significant"  has 
been  expanded  to  include  arsenic  and 
benzene  rates  of  emission  that  would  equal 
or  exceed  the  following  levels: 

PoUulant  and  Emissions  Rate 

(tons  peii  year) 

Arsenic. 
Benzene 


.0.044 
.0.110 


Final  Action 

EPA  is  today  approving  the  revisions 
to  the  Alabama  PSD  air  quality 
regulations  listed  above.  All  of  the 
revisions  being  approved  are  consistent 
with  current  Agency  policy. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for  profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 


reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  vs.  U.S.  E.P.A    427 
U.S.  246,  256-66  (S.Ct  1976):  42  U.S.C 
section  7410(a)(2). 

This  action  is  being  taken  without 
prior  proposal  because  the  changes  are 
noncontroversial  and  EPA  anticipates 
no  significant  comments  on  them.  The 
public  should  be  advised  that  this 
action  will  be  effective  June  21, 1993.  If. 
however,  notice  is  received  by  May  24, 
1993  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin 
a  new  rulemaking  by  announcing  a 
comment  period. 

This  action  has  been  classified  as  a 
table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6. 1989,  the  Office  of 
Management  and  Budget  waived  tables 

2  and  3  SEP  revisions  (54  FR  2222)  ft-om 
the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  tables  2  and 

3  SIP  revision.  OMB  has  agreed  to 
continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  June  21, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  of  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

the  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
State  Implementation  Plan  for 
conformance  with  the  1990  Clean  Air 
Act  Amendments  enacted  on  November 
15. 1990.  The  Agency  has  determined 
that  this  action  conforms  with  the 


requirements  of  the  Amendments 
irrespective  of  the  fact  that  the  submittal 
preceded  the  date  of  enactment 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Alabama  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1 ,  1982. 

Dated:  March  15. 1993. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 

Part  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  B— Alabama 

2.  Section  52.520  is  amended  by 
adding  paragraph  (c)(59)  to  read  as 
follows: 

§52.520    Identification  of  plan. 

•        •        •        •        • 

(c)  •  •  • 

(59)  Revisions  to  include  arsenic  and 
benzene  significance  levels  in  the  PSD 
regulations;  Chapter  335-3-14  of  the 
Alabama  Departm.ent  of  Environmental 
Management  Administrative  Code 
which  was  submitted  on  October  22, 
1990. 

(i)  Incorporation  by  reference. 

(A)  Alabama  Department  of 
Environmental  Management 
Administrative  Code,  Chapter  335-3- 
14-04 — Air  Permits  Authorizing 
Construction  in  Clean  Air  Areas,  (2)(w)l 
which  became  effective  November  1, 
1990. 

(FR  Doc.  93-9361  Filed  4-21-93;  8:45  am) 

BILUNG  CODE  ««0-«V# 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

49  CFR  Part  826 

Equal  Access  to  Justice  Act  Fees 

AGENCY:  National  Transportation  Safety 
Board. 

ACTION:  Final  rules. 


SUMMARY:  The  NTSB  is  adopting  a  cost- 
of-living  adjustment  to  the  standard  $75 
cap  for  the  calculation  of  attorneys  fees 


21544        Federal  Reyster  /  Vol  58,  No.  76  /  Thuisday,  April  22.  19&3  /  Rutes  and  Regulations 


pennitted  under  the  Equal  Access  to 
Justice  Act  (EA}A).  The  Bureau  of  Labor 
Statistics'  Consumer  Price  Index  for  All 
Urban  Consumers,  All  Items,  will  be 
used  as  the  inflator.  The  cap  may  be 
inflated  to  the  year  of  the  provision  of 
service  by  an  inflation  bctor  equal  to 
the  ratio  of  the  index  for  the  year  of 
service  over  the  index  for  the  base  year. 

DATES:  The  new  rules  will  be  effective 
on  April  22, 1993. 

FOR  RJATHER  INFORMATION  CONTACT:  Jane 
F.  Mackall.  (202)  382-1952. 

SUPPLEMENTARY  INFORMATION:  By  notice 
published  in  the  Federal  Register  on 
December  22, 1992,  the  Board  proposed 
to  increase  its  cap  on  attorney  fiees 
contained  at  49  CFR  826.6(b),  its  rule 
implementing  the  Equal  Access  to 
Justice  Act,  5  U.S.C.  504.  As  we  noted 
there.  EAJA  provides  that,  where  fees 
are  awarded,  they  shall  be  based  on 
prevailing  market  rates  for  the  kind  and 
quality  of  service  furnished,  but  they 
shall  not  be  awarded  in  excess  of  $75 
per  hour  unless  the  agency  determines 
by  regulation  that  an  increase  in  the  cost 
of  living  or  some  special  factor  justifies 
a  higher  fee. 

In  our  notice,  we  opined  that  the  $75/ 
hr.  fee  cap  adopted  by  Congress  in  1981 
now  seriously  diminishes  the  subsidy's 
ability  to  act  as  an  inducement  to  a 
citizen  to  pursue  vindication  of  legal 
rights  against  imprpper  government 
action.  We  also  noted  that  the  courts 
have  never  hesitated  to  authorize  cost- 
of-living  based  adjustment  to  the  $75 
cap.  We  proposed  a  formula  tied  to  the 
Consumer  Price  Index,  All  Urban 
Consumers,  U.S.  City  Average,  All 
Items,  unless  a  more  specific  geographic 
index  is  published  for  the  locality.  This 
"CPI"  is  the  generally  understood  "cost 
of  Uving"  index  that  is  widely  used  as 
a  price  inflator  in  labor  and  contract 
matters.  The  year  of  1981  was  proposed 
as  the  base  year,  and  we  also 
contemplated  that  the  cost-of-living 
adjustments,  if  warranted,  should  be 
made  only  up  to  the  year  of  provision 
of  the  service  in  question,  not  the  year 
of  decision.  Finally,  we  proposed  to 
apply  the  new  rules  to  allow  petitioners 
in  pending  cases  to  supplement  their 
filings  to  reflect  the  proposed  standards, 
and  stated  that  any  awards  subsequent 
to  our  notice  would  use  the  revised 
standard,  if  adopted. 

We  received  four  comments  in 
response  to  our  notice,  three  from 
attorneys  practicing  before  the  Board,^ 
and  the  other  from  the  Aircraft  Owners 


and  Pilots  Association  (APOA),'  All 
commentors  strongly  support  the 
proposed  increase  in  fees. 

Toe  only  aspect  of  the  proposed  rules 
that  drew  any  criticism  was  our 
proposal,  in  proposed  49  CFR 
826.5(b)(1),  to  use  in  place  of  the  U.S. 
Qty  Average  index  a  local.  All  Item 
iiuiex  where  it  was  available.  Mr. 
Dodge,  who  practices  in  Alaska,  argues 
that  use  of  a  local  index  inappropriately 
reduces  fee  recovery  in  Anchorage 
because  it  has  the  perverse  effect  of 
reducing  recovery  relative  to  the  U.S. 
City  Average  despite  the  fact  that  Alaska 
is  recognized  as  a  more  expensive 
location.  He  claims  that,  in  1981,  $75 
was  less  satisfactory  in  Anchorage  than 
elsewhere,  due  to  the  higher  cost  of 
living.  Moreover,  applying  the  local 
index  would  increase  the  inequity  due 
to  lesser  inflation  than  shown  in  the  all- 
cities  index.  Consequently,  he  argues 
that,  if  the  ^4TSB  insists  on  a  local  index 
for  time-based  calculations,  it  should  in 
fairness  also  use  geographically  based 
diversions  from  the  $75  base.  This  is, 
however,  an  approach  not  adopted  by 
Congress  in  1981  when  a  uniform  $75 
cap  was  enacted. 

In  view  of  the  potential  complexity  of 
choosing  between  indices  in  individual 
cases,  we  have  sought  to  minimize 
potential  litigation  costs  by  specifying 
an  automatic  rule:  The  U.S.  City 
Average  is  to  be  used  unless  a  local 
index  is  published.  However,  there  may 
be  rare  circumstances  where  doing  so 
produces  a  real  injustice  in  failing  to 
recognize  special  circumstances  in  one 
area.  Thus,  we  have  modified  the  rule 
to  provide  that  the  U.S.  City  Average 
may  be  used  where  application  of  a 
local  index  results,  in  the  Board's 
judgment,  in  a  manifest  inequity.'  We 
have  also  updated  the  CPI  data  in  the 
rule  to  include  1992,  and  added 
language  providing  that  the  prior  years' 
figure  shall  be  used  for  ciurent  year  fees. 

Accordingly,  for  the  reasons 
expressed  in  our  notice  and  discussed 
above,  we  adopt  the  proposed  rules, 
modified  as  indicated.*  We  remind 
EAJA  applicants  that  appUcation  of  any 
inflator  is  dependent  on  the  necessary 
proof  under  §  826.6(c).  As  discussed  in 


our  notice,  we  will  apply  the  new  rules 
to  pending  cases,  and  by  separate  order 
will  invite  supplemental  briefs  and 
replies  in  those  cases. 

As  required  by  the  Regulatory 
Flexibility  Act,  we  certi^  that  the 
adopted  rules  will  not  have  a  substantie  I 
impact  on  a  significant  number  of  small 
entities.  What  effect  they  may  have, 
however,  would  be  beneficial  to  small 
entities.  The  rules  are  not  major  rules 
for  the  purposes  of  Executive  Order 
12291.  We  also  conclude  that  this  artion 
will  not  significantly  affect  either  the 
quality  of  the  human  environment  or 
the  conservation  of  energy  resources, 
nor  will  this  action  impose  any 
information  collection  requiremeuls 
requiring  approval  under  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  49  CFR  Part  826 

Claims.  Equal  access  to  justice. 
Lawyers. 

Accordingly,  49  CFR  part  826  is 
amended  as  set  forth  below. 

PART  826— RULES  IMPLEMEfmNG 
THE  EQUAL  ACCESS  TO  JUSTICE 
ACT  OF  1980 

1.  The  authority  section  for  this  part 
continues  to  read  as  follows: 

Authority:  Section  203(a)(1)  Pub.  L.  99-80, 
99  Stat.  186  (5  U.S.C.  504). 

2.  Section  826.6  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  826.6    Allowable  fees  and  expense*. 

•        •        •        •        • 

(b)(1)  No  award  for  the  fee  of  an 
attorney  or  agent  under  these  rules  may 
exceed  $75  indexed  as  follows: 

X  CPI-New 


'  Masm.  Slaphan  Dodge.  Robart  Psfry,  and  J. 
Scott  Hamiltoo. 


'  Although  the  Board  served  its  proposed  rule  on 
the  Federal  Aviation  Adciiaiatrator  aad  the 
Department  of  Juitice,  neither  filed  a  comment. 

'  We  do  not  mean  to  suggest  that,  simply  because 
a  local  inDator  produces  a  value  below  the  U.S.  City 
Average,  an  inequity  has  been  demonstrated. 

*  AOPA  diiagraes  with  our  disinclination  to 
adopt  ■  rule  finding  aviation  expertise  a  "special 
factor,"  justifying  additional  recovery  under  EAJA. 
This  matter  was  not  noticed  for  action  in  this 
proceeding  and.  in  any  case.  AOPA  did  not  provide 
the  requested  parameters  for  such  special  factor 
awards.  We  remain  unconvinced  that  a  broad  rule 
in  this  area  is  warranted. 


$75/hr 


CPI -1981 


The  CPI  to  be  used  is  the  annual  average 
CPI,  All  Urban  Consumers,  U.S.  City 
Average,  All  Items,  except  where  a 
local.  All  Item  index  is  available.  Where 
a  local  index  is  available,  but  results  in 
a  manifest  inequity  vis-a-vis  the  U.S. 
City  Average,  the  U.S.  City  Average  may 
be  used.  The  numerator  of  that  equation 
is  the  yearly  average  for  the  year(s)  the 
services  were  provided,  with  each  year 
calculated  separately.  If  an  annual 
average  CPI  for  a  particular  year  is  not 
yet  available,  the  prior  year's  annual 
average  CPI  shall  be  used.  This  formula 
increases  the  $75  statutory  cap  by 
indexing  it  to  reflect  the  cost  of  living 
increases,  as  authorized  in  5  U.S.C 
504(b)(l)(A){ii).  Application  of  these 
increased  rate  caps  requires  affirmative 
findings  under  §  a21.6(c).  For  ease  of 
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90.9 

96.5 

99.6 

.103.9 


application,  available  U.S.  Gty  figures 
are  reproduced  as  follows: 

1981 

1982 

1983 

1984 

1985 „. ^ 107.6 

1986...., ..109.6 

1987....„ ,13.6 

1988...., „ 118.3 

1989.... 124.0 

1990...;.; 130.7 

1991...U 136.2 

1992...i 140.3 

(2)  No  award  to  compensate  an  expert 
witness  may  exceed  the  hi^est  rate  at 
which  the  agency  pays  expert  witnesses. 
However,  an  award  may  also  include 
the  reasonable  expenses  of  the  attorney, 
agent,  or  witness  as  a  separate  item,  if 
the  attorney,  agent,  or  witness  ordinarily 
charges  clients  separately  for  such 
expenses. 


2.  Section  826.7  is  revised  to  read  as 
follows: 

§  826.7    Rulemaking  on  maximum  rates  for 
attorney  fees. 

(a)  Li  addition  to  increases  based  on 
cost  of  hving  (see  §  826.6),  attorney  fees 
in  some  or  all  of  the  proceedings 
covered  by  this  part  may  also  be 
increased  beyond  the  statutory  cap  of 
$75  if  warranted  by  special  factors  (such 
as  hmited  availability  of  attorneys 
qualified  to  handle  certain  types  of 
proceedings).  The  Board  will  conduct 
any  rulemaking  proceedings  for  this 
purpose  under  the  informal  rulemaking 
procedures  of  the  Administrative 
Procedure  Act. 

(b)  Any  person  may  file  with  the 
Board  a  petition  for  rulemaking  to 
increase  the  maximum  rate  for  attorney 
fees  by  demonstrating  that  a  special 
factor(s)  justifies  a  higher  fee.  The 
petition  shall  identify  the  rate  the 
petitioner  believes  the  Board  should 
establish  and  the  proceeding(s)  or  types 
of  proceedings  in  which  the  rate  should 
be  used.  It  should  also  explain  fully  the 
reasons  why  the  higher  rate  is 


warranted.  The  Board  will  respond  to 
the  petition  within  60  days  after  it  is 
filed,  by  initiating  a  rulemaking 
proceeding,  denying  the  petition,  or 
taking  other  appropriate  action. 

Issued  in  Washington,  DC  on  this  16th  day 
of  April.  1993. 
Cari  W.  Vogt, 
Chairman. 
[FR  Doc.  93-9343  Filed  4-21-93;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 
[Doskat  No.  921 107-3068] 

Groundfish  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFG  is  prohibiting  directed 
fishing  for  groundfish  by  vessels  using 
trawl  gear,  except  for  pollock  by  vessels 
using  pelagic  trawl  gear  in  those 
portions  of  the  Gulf  of  Alaska  (GOA) 
that  remain  open  to  directed  fishing  for 
pollock.  This  action  is  necessary 
because  the  second  seasonal 
apportionment  of  prohibited  species 
catch  (PSC)  of  Pacific  halibut  to  trawl 
gear  in  the  GOA  has  been  caught. 
EFFECTIVE  DATES:  Effective  12  noon. 
Alaska  local  time  (A.l.t.),  April  19. 1993, 
through  12  noon,  A.l.t.,  June  28. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  Resource 
Management  Specialist.  Alaska  Region, 
NMFS,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMP) 
prepared  by  the  North  Pacific  Fishery 


Management  Council  under  authority  of 
the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  672. 

The  final  1993  specifications  for  the 
GOA  (58  FR  16787,  March  31,  1993) 
established  the  1993  Pacific  halibut  PSC 
limit  for  trawl  gear  at  2.000  metric  tons 
(mt).  In  accordance  with  §  672.20(f)(2). 
400  mt  was  apportioned  to  the  second 
season,  the  period  March  29.  1993. 
through  June  27,  1993. 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§672.20(f)(l)(ii).  that  vessels  engaged  in 
directed  fishing  for  groundfish  wiUi 
trawl  gear  in  the  GOA  have  caught  the 
second  seasonal  apportionment  of  1993 
Pacific  halibut  PSC  limit.  Therefore. 
NMFS  is  prohibiting  directed  fishing  for 
groundfish  by  vessels  using  trawl  gear, 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  that  remain 
open  to  directed  fishing  for  pollock, 
from  12  noon.  A.l.t.,  April  19,  1993, 
through  12  noon.  A.l.t..  June  28. 1993. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §672. 20(g). 

Classification 

This  action  is  taken  under  50  CFR 
672.20.  and  is  in  compliance  with 
Executive  Order  12291. 

List  of  Subjects  in  50  CFR  Fart  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  April  19. 1993. 
David  S.  Cresiin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
|FR  Doc.  93-9418  Filed  4-1&-93;  2:04  pml 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  Interested 
persoris  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

Review  of  the  Design  Basis  Threat  for 
Radiological  Sabotage 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  staff  will  hold  a 
public  meeting  to  obtain  information 
from  members  of  the  public,  licensees, 
and  other  interested  parties  relevant  to 
NRC's  review  of  the  design  basis  threat 
for  radiological  sabotage  contained  in 
NRC's  regulations  on  Physical 
Protection  of  Plants  and  Materials.  This 
design  basis  threat  is  the  basis  upon 
which  NRC  develops  physical 
protection  requirements  for  NRC- 
licensed  commercial  nuclear  power 
reactors  that  protect  against  acts  of 
radiological  sabotage.  The  NRC  is 
reviewing  the  regulations  in  light  of  the 
recent  incidents  of  a  vehicle  intrusion  at 
the  Three  Mile  Island  power  reactor  and 
a  vehicle  bomb  explosion  at  the  World 
Trade  Center. 

DATES:  May  10.  1993.  from  8:30  a.m.  to 
5  p.m. 

ADDRESSES:  Crowne  Plaza  Holiday  Inn. 
1750  Rockville  Pike.  Rockville. 
Maryland  20852.  Phone  (301)  468-1100. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Higdon.  Mail  Stop  4E4/WFN.  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555.  Phone  (301) 
504-2477;  FAX  (301)  504-2474. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
is  currently  reviewing  the  design  basis 
threat  (DBT)  for  radiological  sabotage 
contained  in  10  CFR  73.1(a)(1)  in  light 
of  two  recent  incidents  in  the  United 
States.  These  incidents  involved  a 
vehicle  that  was  used  to  forcibly 
penetrate  the  protected  area  of  \he  Three 
Mile  Island  nuclear  reactor  and  a 
vehicle  that  was  used  as  a  bomb  at  the 
World  Trade  Center.  Currently.  NRC- 
licensed  commercial  nuclear  power 


reactors  are  not  required  to  design  a 
physical  protection  system  to 
specifically  protect  against  a  forcible 
vehicular  intrusion  or  a  vehicular  bomb. 

The  design  basis  threat  described  in 
§  73.1(a)(1)  is  a  hypothetical  threat  that 
was  developed  by  the  NRC  based  on 
technical  stuaies  and  on  information 
received  from  experts  on  crime  and 
terrorism  in  the  intelligence  community 
and  Federal  law  enforcement  agencies. 
This  DBT  is  the  basis  upon  which  NRC 
develops  the  physical  protection 
requirements  that  are  required  at  NRC- 
licensed  power  reactors;  it  is 
continually  compared  with  actual 
events  and  formally  revalidated 
semiannually  by  the  NRC.  Licensees  of 
power  reactors  are  required  to 
implement  a  system  that  protects 
against  acts  of  radiological  sabotage. 

The  design  basis  threat  for 
radiological  sabotage  is  described  in 
§  73.1(a)(1)  as  a  determined  violent 
external  assault,  attack  by  stealth,  or 
deceptive  actions,  of  several  persons 
with  certain  attributes,  inside 
assistance,  and  hand-carried  equipment, 
including  suitable  weapons.  The  DBT 
also  includes  an  internal  threat  of  an 
insider  who  could  be  a  facility 
employee  in  any  position. 

The  NRC  is  interested  in  obtaining 
information  from  the  public,  licensees, 
and  other  interested  parties  relevant  to 
the  need  for  any  change  in  the  design 
basis  threat  for  radiological  sabotage. 
Examples  of  topics  on  which  the  NRC 
is  interested  in  receiving  information 
are  as  follows: 

(1)  Size  of  adversary,  its  capabilities 
(including  weaponry)  and  attributes; 

(2)  Use  of  various  transport  modes 
(e.g.,  land,  water,  air)  to  gain  access  to 
the  protected  and  vital  areas; 

(3)  Use  of  a  vehicle  as  a  weapon  or 
bomb  to  commit  radiological  sabotage; 

(4)  Attributes  of  a  vehicular  threat 
(e.g.,  size,  speed); 

(5)  Quantity  of  explosives; 

(6)  Use  of  vehicular-mounted 
weapons. 

The  meeting  will  be  divided  into  one 
morning  session  and  two  afternoon 
sessions.  The  morning  session  will  be 
dedicated  to  general  presentations  by 
the  NRC  and  non-government  groups 
that  represent  parties  interested  in  this 
subject.  The  first  afternoon  session  will 
be  a  forum  to  provide  the  NRC  with 
individual  perspectives  on  specific  DBT 
topics,  such  as  those  listed  above.  The 


second  afternoon  session  will  be  an 
opportunity  for  attendees  to  provide  the 
NRC  with  information  on  any  aspect  of 
the  DBT. 

Attendees  are  requested  to  notify  Ms. 
Joan  Higdon  at  (301)  504-2477  or  FAX 
(301)  504-2474  of  their  planned 
attendance  to  ensure  adequate  meeting 
room  space  and  if  any  special 
requirements  are  needed  (e.g.,  hearing 
impaired).  The  public  is  invited  to 
provide  the  NRC  with  written 
information  on  any  aspect  of  the  DBT. 
This  information  should  be  forwarded 
to  Ms.  Joan  Higdon,  Mail  Stop,  4E4/ 
WFN,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555 

Dated  at  Rockville.  Maryland  this  16th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Ck)mmission. 
Robert  F.  Burnett, 

Director,  Division  of  Fuel  Cycle  Safety  and 
Safeguards. 

jFR  Doc.  93-9383  Filed  4-21-93;  8:45  am) 
BiLUNQ  COOe  7SM-01-4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-CE-21-AD] 

Airworthiness  Directives;  Glaser-Dlrks 
Flugzeugbau  GnfibH  Model  DG-100 
Sailplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Glaser-Dirks 
Flugzeugbau  GmbH  Model  DG-100 
sailplanes.  The  proposed  action  would 
require  inspecting  (one-time)  the 
tailplane  main  fitting  to  ensure  the  part 
is  accurately  welded,  and  modifying  if 
not  welded  accurately.  A  report  of 
tailplane  main  fitting  failure  on  one  of 
the  affected  sailplanes,  where  the 
welding  did  not  completely  cover  the 
entire  wall  thickness  of  the  fitting, 
prompted  this  action.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  control  of 
the  sailplane  caused  by  failure  of  the 
tailplane  main  fitting. 
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DATES:  G}mments  must  be  received  on 
or  before  July  2, 1993. 
AOOAESSES:  Service  information  that 
applies  to  the  proposed  AD  may  be 
obtained  from  Glaser-Dirks  Flugzeugbau 
GmbH,  Im  Schollengarten  19-20,  7520 
Buchsal  4.  Germany.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  below.  Submit 
comments  in  triplicate  to  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
92-CE-21-AD,  room  1558.  601  E.  12th 
Street,  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carl  Mittag,  Program  Manager,  Brussels 
Aircraft  Certification  Office,  Europe, 
Africa,  Middle  East  office,  FAA.  c/o 
American  Embassy,  1000  Brussels, 
Belgium;  Telephone  322.513.38.30 
extension  2710;  or  Mr.  Herman 
Belderok.  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  Telephone  (816)  426-6932; 
Facsimile  (816)  426-2169. 

SUPPl^MENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
propo.sal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
.statement  is  made:  "Comments  to 


Docket  No.  92-CE-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person-may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-21-AD,  room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 

Discussion 

The  Luflfarht-Bunde&ant  (LBA), 
which  is  the  airworthiness  authority  for 
the  Federal  Republic  of  Germany, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  Glaser-Dirks 
Flugzeugbau  GmbH  Models  DG-100  and 
DG-100  Elan  sailplanes.  The  LBA 
reports  that  the  tailplane  main  fitting 
failed  on  one  of  the  referenced 
sailplanes.  Further  analysis  of  this 
incident  revealed  that  the  welding  did 
not  completely  cover  the  entire  wall 
thickness  of  the  fitting. 

Glaser-Dirks  Flugzeugbau  GmbH  has 
issued  Technical  Note  No.  301/15  and 
Enclosiire  to  Technical  Note  301/15, 
both  dated  July  7, 1989.  These  service 
documents  specify  procedures  for 
inspecting  the  tailplane  main  fitting  on 
Models  DG-100  and  DG-100  Elan 
sailplanes  to  ensure  that  the  welding 
covers  the  entire  wall  thickness  of  the 
fitting,  and  modifying  the  tailplane 
main  fitting  if  this  criteria  is  not  met. 
The  LBA  classified  this  service 
information  as  mandatory  and  issued 
LBA  AD  89-131  Glaser-Dirks  in  order  to 
assure  the  continued  airworthiness  of 
these  sailplanes  in  the  Federal  Republic 
of  Germany. 

These  sailplane  models  are 
manufactured  in  the  Federal  Republic  of 
Germany  and  the  Model  DG-100  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  The  Model 
DG-100  Elan  is  not  type  certificated  for 
operation  in  the  United  States  under  the 
criteria  specified  above. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  ty{>e  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Glaser-Dirks 
Flugzeugbau  GmbH  Model  DG-100 


sailplanes  of  the  same  type  design,  the 
proposed  AD  would  require  inspecting 
(one-time)  the  tailplane  main  fitting  to 
ensure  the  part  is  accurately  welded, 
and  modifying  if  not  welded  accurately. 
The  inspection  and  possible 
modification  would  be  accomplished  in 
accordance  with  GmbH  Enclosure  to 
Technical  Note  301/15,  which  is  a 
supplement  to  Glaser-Dirks  Technical 
Note  301/15,  dated  July  7,  1989. 

The  FAA  estimates  that  16  sailplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  sailplane 
to  accomplish  the  proposed  inspection, 
and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $880.  These  figures  take 
into  account  that  no  sailplanes  have 
completed  the  proposed  inspections. 

The  regulations  proposed  nerein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AnwndMQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

Glaser-Dirks  Flugzeugbau  GmbH:  Docket  No. 
92-CE-21-AD.  Applicability:  Model 
DG-100  sailplanes  (all  serial  numbers], 
certificated  in  any  category. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  control  of  the  sailplane 
caused  by  failure  of  the  tailplane  main  Fitting, 
accomplish  the  following: 

(a)  Inspect  the  tailplane  main  fitting  to 
ensure  that  the  welding  covers  the  entire  wall 
thickness  of  the  fitting  in  accordance  with 
the  instructions  in  paragraph  3  of  the 
Enclosure  to  Technical  Note  (TN)  301/15, 
which  is  a  supplement  to  Glaser-Dirks  TN 
301/15.  dated  July  7, 1989. 

(b)  If  the  welding  does  not  cover  the  entire 
wall  thickness  of  the  fitting,  prior  to  further 
flight,  modify  the  tailplane  main  fitting  in 
accordance  with  instructions  in  paragraph  4 
of  the  Enclosure  to  TN  301/15,  which  is  a 
supplement  to  Glaser-Dirks  TN  301/15,  dated 
July  7. 1989. 

Note  1:  The  service  information  spiecifies 
inspection  and  possible  modification  for  the 
Model  DG-100  Elan  sailplanes,  as  well  as  the 
Model  DG-100  sailplanes.  Even  though  the 
Model  DG-100  Elan  sailplanes  are  not 
certificated  for  operation  in  the  United  States 
under  the  provisions  of  $  21 .29  of  the  Federal 
Aviation  Regulations,  the  actions  in  this  AD 
are  recommended  for  any  of  these  sailplanes 
certificated  otherwise,  i.e.,  experimental 
category. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  sailplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Brussels  Aircraft 
Certification  Office.  Europe,  Africa,  Middle 
East  office,  FAA,  da  American  Embassy, 
lOOO  Brussels,  Belgium.  The  request  should 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Brussels  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Brussels  Aircraft 
Certification  Office. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Glaser-Dirks 
Flugzeugbau  GmbH,  Im  Schollengarten  19- 
20,  7520  Buchsal  4,  Germany,  or  may 
examine  this  document  at  the  FAA,  Central 
Region.  Office  of  the  Assistant  Chief  Counsel, 
room  1558. 601  E.  12th  Street.  Kansas  City. 
Missouri  64106. 


Issued  in  Kansas  City,  Missouri,  on  April 
14. 1993. 

Bany  D.  Clementa, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  93-9377  Filed  4-21-93;  8:45  ami 

BtLUNQ  CODE  4*10-1>-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[GL-238-«8] 

RIN1545-AL49 

Preparer  Penalties — Manual  Signature 
Requirement 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulatory  amendment 
providing  that  persons  who  prepare  U.S. 
fiduciary  income  tax  returns  for 
compensation  may,  under  certain 
conditions,  satisfy  the  manual  signature 
requirements  by  using  a  facsimile 
signature.  The  proposed  regulations  will 
reduce  the  burden  on  preparers  of  U.S. 
fiduciary  income  tax  returns.  The 
proposed  regulations  also  incorporate 
the  new  $50  penalty  amount,  with  a 
$25,000  maximum  per  person  with 
respect  to  each  calendar  year,  imposed 
by  sections  6695  (a),  (b),  and  (c).  Prior 
to  the  Omnibus  Budget  and 
Reconcihation  Act  of  1989  (OBRA).  the 
penalty  amount  was  $25.  Finally,  the 
proposed  regulations  incorporate  the 
amendment  to  section  6695(e)  by  OBRA 
changing  the  $100  penalty  for  failure  to 
file  correct  information  returns  and  the 
$5  penalty  for  each  failure  to  put  a 
required  item  on  a  return  to  $50  for  each 
of  the  two  described  failures  (with  a 
$25,000  maximum  per  person  with 
respect  to  each  calendar  year). 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
June  21,  1993. 

ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  {GI^238-88),  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Watson,  (202)  622-3640  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
requirement  contained  in  this  notice  of 


proposed  rulemaking  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  3504(h)).  Comments  on 
the  collection  of  information  should  be 
sent  to  the  OfHce  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington.  DC  20224. 

The  collection  of  information 
requirement  in  this  notice  of  proposed 
rulemaking  is  in  §  1.6695-l(b)(4)(v). 
This  information  is  required  by  the 
Internal  Revenue  Service  so  that  it  can 
identify  by  taxpayer  name  and 
identification  number  each  fiduciary 
income  tax  return  bearing  a  preparer's 
facsimile  signature  and  to  verify  that  the 
facsimile  signature  appearing  on  the 
return  is  the  signature  used  by  the 
preparer  to  sign  it.  This  information  will 
be  used  to  ensure  that  an  income  tax 
return  preparer  is  responsible  for  each 
fiduciary  return  filed  with  his  or  her 
facsimile  signature.  The  likely 
respondents  and  recordkeepers  are 
businesses  or  other  for-profit 
institutions. 

The  following  time  estimates  are  an 
approximation  of  the  average  time 
expected  to  be  necessary  for  a  collection 
of  information  and  to  comply  with  the 
recordkeeping  requirements.  They  are 
based  on  such  information  as  is 
available  to  the  Internal  Revenue 
Service.  Individual  respondent/ 
recordkeepers  may  require  greater  or 
less  time,  depending  on  their  particular 
circumstances. 

Estimated  total  annual  reporting 
burden:  15,000  hours. 

The  estimated  annual  burden  per 
respondent  varies  from  30  minutes  to  60 
minutes,  depending  on  individual 
circumstances,  with  an  estimated 
average  of  45  minutes. 

Estimated  number  of  respondents: 
20,000. 

Estimated  annual  frequency  of 
responses  (for  reporting  requirements 
only):  Once. 

Estimated  total  annual  recordkeeping 
burden:  10,825  hours.  The  estimated 
annual  burden  per  recordkeeper  varies 
from  10  to  40  minutes,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  20  minutes. 

Estimated  nuinber  of  recordkeepers: 
20,000. 

Background 

This  document  contains  proposed 
regulations  that  would  amend  the 
Income  Tax  Regulations  (26  CFR  part  1 ) 
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under  section  6695  of  the  Internal 
Revenue  Code  (Code).  The  regulations 
would  permit  use  of  a  facsimile 
signature  by  U.S.  fiduciary  income  tax 
return  preparers  under  certain 
conditions.  The  proposed  regulations 
also  reflect  amendments  to  Q)de  section 
6695  by  section  7733  of  OBRA. 

Explanation  of  Provisions 

Section  645  of  the  Code,  which  was 
enacted  as  part  of  the  Tax  Reform  Act 
of  1986,  generally  requires  trusts  to  use 
a  calendar  taxable  year  for  years 
beginning  after  1986.  Section  1.6695- 
1(b)(1)  of  the  Income  Tax  regulations 
requires  an  individual,  who  is  an 
income  tax  preparer  with  respect  to  an 
income  tax  return  or  a  claim  for  refund 
of  income  tax.  to  manually  sign  the 
return  or  claim.  These  two 
requirements,  taken  together,  impose  a 
potential  hardship  for  income  tax 
preparers  responsible  for  the 
preparation  of  large  numbers  of  Forms 
1041  (U.S.  Fiduciary  Income  Tax 
Returns). 

The  Siarvice  responded  to  this 
potential  hardship  on  Notice  88-48. 
1988-1  C.B.  531  (for  1987  Forms  1041). 
and  Notice  89-48.  1989-1  C.B.  688  (for 
post-1987  Forms  1041).  Under  these 
Notices,  pending  the  revision  of 
regulations  under  section  6695(b).  the 
Service  authorized  the  use  of  a  facsimile 
signature  by  a  preparer  [i.e.,  a  failure-to- 
sign  penalty  would  not  be  imposed)  if 
certain  conditions  were  satisfied.  First, 
the  preparer  had  to  submit  to  the 
Service,  with  the  Forms  1041  bearing 
the  preparer's  facsimile  signature,  a 
letter  manually  signed  by  the  preparer 
(a)  listing  the  taxpayer's  name  and 
identification  number  on  each  Form 
1041  bearing  the  facsimile  signature, 
and  (b)  containing  a  declaration,  under 
penalties  of  perjury,  that  the  facsimile 
signature  appearing  on  each  return  is 
the  signature  used  by  the  preparer  to 
sign  the  return.  Second,  after  the 
facsimile  signature  is  affixed,  no  person 
other  than  the  preparer  could  alter 
entries  of  the  Form  1041  other  than  to 
correct  arithmetic  errors.  Third,  a 
manually  signed  copy  of  the  letter  to  the 
Service,  together  with  a  record  of  any 
arithmetic  errors  that  were  corrected, 
must  be  retained  and  made  available  to 
the  Service  upon  request. 

The  proposed  regulations  would 
amend  §  1.6695-l{b)  to  permit  preparers 
of  fiduciary  returns  to  use  a  facsimile 
signature,  instead  of  a  manual  signature, 
to  sign  returns  under  the  same 
conditions  contained  in  the  two  Notices. 
These  conditions  are  substantially 
similar  to  those  under  which  preparers 
of  returns  for  nonresident  alien 
individual  taxpayers  are  permitted  to 


use  a  facsimile  signature  to  sign  a  return 
or  claim  for  refund.  The  rules  for 
nonresident  alien  taxpayers  appear  in 
§  1. 6695-1  (b)(4)(iii).  Unlike  those  rules, 
however,  the  proposed  regulations  do 
not  extend  permission  for  preparers  to 
use  a  facsimile  signature  on  fiduciary 
claims  for  refund. 

Additionally,  the  proposed 
regulations  would  amend  the  current 
regulations  to  reflect  the  changes  made 
in  OBRA  to  the  amounts  of  the  preparer 
penalties  imposed  by  sections  6695  (a), 
(b).  (c).  and  (e). 


Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  are  not  major  rules 
as  defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
timely  (preferably  a  signed  original  and 
eight  copies)  to  the  Internal  Revenue 
Service.  All  comments  will  be  available 
for  public  inspection  and  copying  in 
their  entirety.  A  public  hearing  will  be 
scheduled  and  held  upon  written 
request  by  any  person  who  submits 
timely  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Susan  B.  Watson  of  the 
General  Litigation  Division.  Office  of 
Chief  Counsel.  Internal  Revenue 
Service.  However,  other  personnel  from 
the  Service  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  1 .6654-1 
Through  1.6709-lT 

Income  taxes.  Penalties,  Reporting 
and  recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1K3 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  citation: 

Authority:  26  U.S.C.  7805  •  •  *  Section 
1.6695-1  also  issued  under  26  U.S.C.  6695(b) 

Par.  2.  Section  1.6695-1  is  amended 
by: 

1.  Revising  paragraph  (a)(1) 
introductory  text. 

2.  Revising  paragraph  (b)(1). 

3.  Revising  paragraphs  (b)(4)(iv)  and 
(v). 

4.  Adding  paragraph  (b)(4)(vi). 

5.  Revising  paragraph  (b)(5) 
introductory  text. 

6.  Revising  paragraph  (c)(1) 
intrbductory  text  and  paragraph  (c)(3). 

7.  Revising  paragraph  (ef. 

§  1 .6695-1     Othw  MMSsabk  pwiatUes 
with  respect  to  ttis  preparation  of  Income 
tax  returns  for  other  persorts. 

(a)  Failure  to  furnish  copy  to  taxpayer. 
(1)  A  person  who  is  an  income  tax 
return  preparer  of  any  return  of  tax 
under  subtitle  A  of  the  Internal  Revenue 
Code  or  claim  for  refund  of  tax  under 
subtitle  A  of  the  Internal  Revenue  Code 
and  who  fails  to  satisfy  the  requirements 
imposed  by  section  6107(a)  and 
§§  1.6107-1  (a)  and  (c)  to  furnish  a  copy 
of  the  return  or  claim  for  refund  to  the 
taxpayer  (or  nontaxable  entity),  shall  be 
subject  to  a  penalty  of  J50  for  such 
failure,  with  a  maximum  penalty  of 
$25,000  per  person  imposed  with 
respect  to  each  calendar  year,  unless  it 
is  shown  that  the  failure  is  due  to 
reasonable  cause  and  not  due  to  willful 
neglect.  Thus,  no  penalty  may  be 
imposed  under  section  6695(a)  and  this 
paragraph  (a)(1)  upon  a  person  who  is 
an  income  tax  return  preparer  solely  by 
reason  of — 


(b)  Failure  to  sign  return.  (1)  A  person 
who  is  an  income  tax  preparer  with 
respect  to  a  return  of  tax  under  subtitle 
A  of  the  Internal  Revenue  Code  or  claim 
for  refund  of  tax  under  subtitle  A  of  the 
Internal  Revenue  Code  shall  manually 
sign  the  return  or  claim  for  refund 
(which  may  be  a  photocopy)  in  the 
appropriate  space  provided  on  the 
return  or  claim  for  refund  after  it  is 
completed  and  before  it  is  presented  to 
the  taxpayer  (or  nontaxable  entity)  for 
signature.  Except  as  provided  in 
paragraphs  (b)(4)(iii)  and  (b){4)(iv)  of 
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this  section^  an  ihdividua}' preparer  may 
not  satisfy  this  requirement  by  use  ota 
facsimila  signatum  stamp  or  signed 
gummed  labaL  If  th»  preparer  is 
unavailable  for  sipiature,  another 
preparw  shall' review  tb«>«otire 
preparation  of  the  ret\im  or  claim  for 
refund,  and  then  shall  manually  sigirthe 
return  or  claim  for  refund. 


(4)-  •  • 

(iv)  A  preparer  of  a  fiduciary  return 
may  satisfy  the  manual  signatxu« 
reqiiirement  of  paragraphs  (b)(1)  and  (2) 
of  thia  aactien  by  a  facsimile  signature 
only  if  the  preparer  submits  to  the 
Internal  Revenue  Service  with  the 
returns  bearing  the  preparer's  facsimile 
signature  a  letter,  manualfy  signed  by 
the  preparer,  idmtifying  by  taxpayer 
name  and  identification  number  each 
return  bearing  the  facsimile  signature 
and  declaring  under  penalties  of  perjury 
that  the  facsiiiii]e  signature  appearing 
on  these  returns  is  the  signature  used  by 
the  preparer  to  sign  these  documents. 
After  the  facsimile  signatxu^  is  affixed, 
no  pwson  other  than  the  preparer  may 
alter  any  entries  on  the  return  other  than 
to  correct  arithmetical  errors  discernible 
on  the  return.  The  employe  of  the 
preparw  or  the  partnership  in  which  the 
preparer  is  a  partner,  or  the  preparer  (if 
not  emplo;red  or  engaged  by  a  preparer 
and  not  a  partner  in  a  partnership  which 
is  a  prepare^,  shall  retain  a  manually 
signed  copy  of  the  lettw  submitted  to 
the  Internal  Revenue  Service  with  the 
returns.  A  record  of  any  arithmetical 
errors  corrected  shall  also  be  retained  by 
the  person  required  to  keep  the 
manually  signed  letter  and  that  person 
shall  make  the  record  available  to  the 
Internal  Revenue  Service  upon  request. 
The  preparer  of  a  fiduciary  claim  for 
refund  may  not  satisfy  the  manual 
signature  requirement  of  paragraphs 
(b)(1)  and  (2)  of  this  section  by  a 
facsimile  signature. 

(v)  Any  items  required  to  be  retained 
and  kept  available  for  inspection  under 
paragraph  (b)(4)  (i),  (ii),  (iii),  or  (Iv)  of 
this  section  shall  be  retained  and  kept 
available  for  inspection  for  the  same 
period  that  the  material  described  in 
§  l.ei07-l(b)  must  be  retained  and  kept 
availiAle  for  inspection. 

(vi)  If  the  district  director  or  service 
centerdirector  determines  that  a 
preparw  or  preparerrhave  abused  the 
permissive  signature  rules  of  this 
paragraph  (b)(4),  such  as  by  altering  the' 
return  or  claim  for  refund  after  signature 
(in  contravention  of  paragraph  (b)(4)(i) 
of  this^section),  by  altering  information 
on  the  return  or  claim  for  refund  after 
attestation  (in  contravention,  of 


puragreph  (B)(4)(ii)-ofthi»8ectibn),  orby 
failing  to  comply^with  the  provisions  or 
paragraph  (b)(4)  (iii)  or  (iv)  of  this 
section,  then  the  district- dlraotor  or 
service  center  director  mayt  by  written' 
notice,  prospectively  d«iy  to  the 
preparer  or  preparers  the  right  to  use  the 
permissive  signature  riilesof  this 
paragraph  (b)(4). 

(5)  An  individual  required  by  this, 
paragraph  (b)  to  sign  a  return  or  claim, 
mrrefund  shall  be  subject  to  a  penalty; 
of  S50  for  each  foiiure  to  sign,  with  » 
maximum  of  $25,000  per  person 
imposed  with  respect  to  each  calendar 
year,  unless  it  is  shown  that  the  failure 
is  due  to  reasonable  cause  and  not  due 
to  willful  neglect  For  purpose»of  this 
paragraph  (b).  nasoncdiJe  cause  is  a 
cause  which  arises  despite  ordinary  care 
and  prudence  exercised  by  the 
individual  preparer.  Thus,  no  penalty 
may  be  imposed  imder  section  6695(d) 
and  this  paragraph  (b)  upon  a  person 
who  is  an  income  tax  return  preparer 
solely  by  reason  of — 


such  &lUre<ws8  diie^tti^raeeraabid  cause 
and  not'  duetowillAilneglbetk 


(c)  Failure  to  furnish  identifying 
number.  (1)  A  person  who  is  an  income 
tax  return  preparer  of  any  return  of  tax 
under  subtitle  A  of  the  Internal  Revenue 
Code  or  claim  for  refund  of  tax  under 
subtitle  A  of  the  Internal  Revenue  Code 
and  who  fails  to  satisfy  the  requirement 
of  section  6109(a)(4)  and  §  1.6109-2(a) 
to  furnish  one  or  more  identifying 
numbers  of  preparers  on  a  return  or 
claim  for  remna  shall  be  subject  to  a 
penalty  of  $50  for  each  failure,  with  a 
maximum  of  $25,000.per  person 
imposed  with  respect  to  each  filing; 
period,  unless  it  is  shown  that  the 
failure  is  due  to  reasonable  cause  and' 
not  due  to  willful  neglect.  Thus,  no 
penalty  maybe  imposed  under  section 
66g5(c)  and  this  paragraph  (c)(1)  upon 
a  person  who  is  an  Income  tax  return 
preparer  solely  by  reason  of— 


(3)  No  more  than  one  penalty  of  $50 
may  be  imposed  under  section  6695(0): 
and  paragraph  (c)(1)  of  this  section  with 
respect  to  a  single  return  or  claim  for 
refund. 


(e)  Failure  to  file  correct  information 
returns.  A  person  who  is  subject  to  the 
reporting  requirements  of  section  6060 
and  §  1.6060-1  and  who  fails  to  satisfy 
these  requirements  shall  pay  a  penalty 
of  $50  for  each  failure,  with  a  maximum, 
of  $25,000  per  person  imposed  for  each 
calendar  year,  for  each  failure  to  file  a 
return  orseffbrth  an  item  on  a  return 
as  required  under  such  section  unless 


SliirleyD. 

Commissioner  of  Internal  Revenue. 

[FR  Doc  93-9349  Filed  4^Z1-9S;, 8:45  am)! 
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26  GFR  Part  301< 

[GL-71»-«I 
RIN  164&-AMG4 

Place  for  Rling  Uen  on  Personal 
Property 

agency:  fntemal  Revenue  Service, 

Treasury. 

ACTtONr  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  document  contains  a 
proposed  regulatory  amendment 
regarding  the  place  for  filing  a  notice  of 
tax  lien  against; personal  property  to 
implement  sections  1015(s)(l)  (A)  and 
(B)  of  the  Technical  and  Miscellaneous. 
Revenue  Act  of  1988  (TAMRA).  TAMRA 
amended  safition  6323  of  the  Internal 
Revenue  Code  to  provide  that  a  state 
conforming  to  or  reenacting  a  federal 
law- establishing  a  national  filing  system 
is  not  considered  to  have  designated  a 
second  office  for  filing  a  notice  of  tax 
lien.  TAMRA  also  amended  section 
6323  to  provide  that  the  fihng  of  S' 
notice  of  federal  tax  Uen  is  governed 
solely  by  the  Internal  Revenue  Code  and 
is  not  subject  to  any  other  federallaw 
that  establishes  a  national  filing  system. 
The  intended  effect  of  the  proposed^ 
regulation  is  to  clarify  that  the  filing  of 
the  Federal  tax  liea  is  subject 
exclusively  to  the  rules  of  the  Intemalt 
RevenueCode. 

DATES:  Written  comments  tmd  requests 
for  a  public  hearing  must' be  received  by 
June  21.  1993. 

ADDRESSES:  Send  submissions  to:. 
Internal  Revenue  Service«.P.O.  Box  7604 
Ban  Franklin  Station.  Attn: 
CC:CORP:T:R  (GI^719-88)i  Room  5228; 
Washington,  DC  20044. 

FOR  RMTHER  INFORMATION  CONTAOT: 

Susan  B-  Watson.  202-622-3840  (not  a. 
toll-free  call): 

SUPPLEMENTARY  INFORMATKM: 

Background 

This  document  contains  proposed' 
regulations  amending'the  Procedure  and 
Administration  Regulations  (28  CFR 
part  301)  under  section  6323  of  the 
Internal  Revenue  Cod^  (Code)i  The 
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regulations  reflect  the  amendment  of 
section  6323  by  sections  1015(s)(l)  (A) 
and  (B)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988, 
Public  Law  No.  100-647,102  Stat.  3573) 
(TAMRA). 

Explanation  of  Provisions 

Sections  1015(s)(l)  (A)  and  (B)  of 
TAMRA  amended  section  6323(f)  of  the 
Code  by  clarifying  that  the  conformance 
to  or  reenactment  by  a  state  of  a  federal 
law  estabUshing  a  national  filing  system 
for  personal  property  does  not 
constitute  a  second  office  for  filing  in 
that  state.  The  existing  regulations 
provide  that  if  a  state  has  designated 
more  than  one  office  for  filing  liens,  the 
Service  must  file  the  notice  of  tax  lien 
with  the  clerk  of  the  appropriate  United 
States  district  court.  TAMRA  also 
clarified  that  the  filing  of  notices  of 
liens  by  the  Service  is  to  be  governed 
solely  by  the  Internal  Revenue  Code  and 
is  not  subject  to  any  other  federal  law 
establishing  a  national  filing  system. 
TAMRA 's  amendments  to  the  Code 
were  in  response  to  United  States  v.  Air 
Florida.  Inc..  56  BR  732  (S.D.  Fla.  1985). 
In  that  case,  the  Service  filed  its  Notice 
of  Federal  Tax  Lien  with  the  cleric  of  the 
circuit  court,  but  the  court  held  that 
under  section  6323(f)(1)  the  Service  was 
instead  required  to  file  its  Notice  of 
Federal  Tax  Lien  in  the  office  of  the 
clerk  of  the  United  States  district  court. 
The  court  found  that  the  State  of  Florida 
had  designated  not  one,  but  two  offices 
for  the  filing  of  Federal  tax  liens  against 
personal  property:  The  office  of  the 
clerk  of  the  circuit  court  of  the  county 
in  which  the  personal  property  was 
located  and.  because  the  state  had 
adopted  the  U.S.  government's  national 
fiUng  system  for  civil  aircraft,  the  FAA's 
offices  in  Oklahoma  City,  Oklahoma. 
The  proposed  regulation  revises 
301.6323(f)-l  by  providing  that  state 
law  that  conforms  to  or  reenacts  a 
federal  law  establishing  a  national  filing 
system  does  not  constitute  a  second 
office  for  filing:  by  providing  that  the 
fihng  of  Hens  is  not  subject  to  federal 
laws  (other  than  the  Code)  establishing 
a  national  filing  system  for  liens;  and  by 
adding  two  examples,  one  of  which 
resembles  the  fact  pattern  of  the  Air 
Florida  case. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  regulations  are  not  major  rules 
as  defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 


these  regulations,  and,  therefore,  an 
initial  Regulatory  Flexibility  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
regulations  will  bo  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 

Proposed  EfiTective  Date 

These  regulations  are  proposed  to  be 
effective  for  Notices  of  Federal  Tax  Lien 
filed  or  refiled  April  21. 1993. 

Comments  and  Request  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  (preferably  a  signed  original 
and  eight  copies)  to  the  Internal 
Revenue  Service.  All  comments  will  be 
available  for  public  inspection  and 
copying  in  their  entirety.  A  public 
hearing  will  be  scheduled  and  held 
upon  written  request  by  any  person  who 
submits  written  comments  on  the 
proposed  rules.  Notice  of  the  time  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Susan  B. 
Watson,  Office  of  the  Assistant  Chief 
Counsel  (General  Litigation),  Internal 
Revenue  Service.  However,  personnel 
fi-om  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure,  Alimony,  Bankruptcy.  Child 
support.  Continental  shelf.  Courts, 
Crime.  Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes. 
Investigations,  Law  enforcement.  Oil 
pollution.  Penalties,  Pensions, 
Reporting  and  recordkeeping 
requirements.  Statistics,  Taxes. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  he  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  1.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  •  •  • 

Par.  2.  Section  301.6323(f)-l  is 
amended  as  follows: 

1.  Two  sentences  are  added  at  the  end 
of  paragraph  (a)(2). 


2.  Paragraphs  (c)  and  (d)  are 
redesignated  as  paragraphs  (d)  and  (e), 
respectively. 

3.  A  new  paragraph  (c)  is  added. 

4.  Newly  designated  paragraph  (e)  is 
amended  by  adding  Examples  (5)  and 
(6). 

5.  The  additions  and  revisions  read  as 
follows: 

§  301 .6323(0-1    Place  lor  flUng  notice; 
form. 

(a)'   *   • 

(2)  •  •  'A  state  law  that  conforms  to 
or  reenacts  a  federal  law  establishing  a 
national  filing  system  does  not 
constitute  a  designation  by  state  law  of 
an  office  for  filing  liens  against  personal 
property.  Thus,  if  state  law  provides 
that  a  notice  of  lien  affecting  personal 
property  must  be  filed  in  the  office  of 
the  county  clerk  for  the  county  in  which 
the  taxpayer  resides  and  also  adopts  a 
federal  law  that  requires  a  notice  of  lien 
to  be  filed  in  another  location  in  order 
to  attach  to  a  specific  type  of  property, 
the  state  is  considered  to  have 
designated  only  one  office  for  the  filing 
of  the  notice  of  lien,  and  to  protect  its 
Hen  the  Internal  Revenue  Service  need 
only  file  its  notice  in  the  office  of  the 
county  clerk  for  the  county  in  which  the 
taxpayer  resides. 

(c)  National  filing  system.  The  filing 
of  federal  tax  liens  is  to  be  governed 
solely  by  the  Internal  Revenue  Code  and 
is  not  subject  to  any  other  federal  law 
that  may  establish  a  national  system  for 
filing  liens  and  encumbrances  against  a 
particular  type  of  personal  property. 
Thus,  for  example,  the  Service  is  not 
subject  to  the  requirements  established 
by  the  Federal  Aviation  Administration 
for  filing  liens  against  civil  aircraft  in 
Oklahoma  City,  Oklahoma. 

(e)*  '  • 

Example  (S).-The  law  of  State  F  provides 
that  notices  of  lien  afTecting  personal 
property  are  to  l>e  filed  with  thexlerk  of  the 
circuit  court  in  the  county  in  which  the 
personal  property  is  located.  State  F  has 
conformed  state  law  to  federal  law  to  provide 
that  all  instruments  affecting  title  to  an 
interest  in  any  civil  aircraft  of  the  United 
States  must  be  recorded  in  the  Office  of  the 
Federal  Aviatio.":  Administration  (FAA)  in 
Oklahoma  City.  Oklahoma.  On  July  1, 1990, 
a  tax  lien  arises  against  ABC  airline,  which 
owns  aircraft  situated  in  State  F.  The  IRS 
files  a  Notice  of  Federal  Tax  Lien  with  the 
clerk  of  the  circuit  court  in  the  county  in 
which  the  aircraft  is  located  but  does  not  file 
the  notice  with  the  FAA  in  Oklahoma  City, 
Oklahoma.  Because  the  FAA  system  adopted 
by  State  P  does  not  constitute  a  second  place 
of  filing  pursuant  to  section  6323(f)  of  the 
Internal  Revenue  Code,  the  federal  tax  lien  is 
validly  filed. 


[ 
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Example  (61.  Assume  the  same  facts  as 
Example  (S)  except  that  State  F  did  not 
reenact  or  confonn  state  law  to  the  FAA 
requirements.  The  result  Is  the  same  because 
the  filing  of  federal  tax  liens  is  governed 
solely  by  the  Internal  Revenue  Code,  and  is 
not  subject  to  any  othernational  Hling 
system. 
Phil  Brand. 

Acting  Commissioner  of  Internal  Revenue. 
[PR  Doc.  93-9850  Piled  ^21-43;  8:45  am| 
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DEPAffrweiT  OFTHE  INTERIOR 

Offlos:  of  Surface  Mininfi  Reciwnatkm 
und  EnfofOBRMfit' 


30!CfRPwl904 


Arfcanaaa^ParmaiMnt  Ragulatory    . 
Program 

AGENCY:  Office  ofSur&ce  Mining 

Reckmation  and  Enfbrcement  (OSM]; 

Interior. 

ACTION:  Proposed  nile;.Public  comment 

feriod  and  opportunity  for  public 
earing  on  proposedamendmenL 

SUMMMfYrOSM  iramioundng  receipt  of 
a  proposed- amendment  to  the  Arkansas 
permanent  regulatory  program 
(hereinafter,  the  "Arkansas  program") 
underthe  Surface  Mining  Control  and 
Reclamation  Act  of  1077  (SMO^^j  Th» 
propmed  amendment  consista  of 
revisions  to  the' Arkansas  statute 
pwtatning  tO'the  Small  Openito»' 
Asaistaice  Program  (SOAP).  The 
amendmentis- intended  to  tevise  the 
State  program  to  be  consistent  with  the 
corresponding  Federal  standards. 

This  document  sets  forth  the  timeS' 
and  locations  that  the  Arkansas  pro-am 
and  proposed  amendment  to  that 
program  are  available  fbr  public 
inspection,  the  comment  period' during 
which  interested  persona  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  regarding  the  public 
hearing;  if  one  is  requested. 

DATES:  Written  comments  must  be 
received  by  4  p.m.,  cd.t.  May  24, 1993. 
If  requested,  a  public  hearing  on  the 
proposed  amendment  will  be  held  on 
May  17, 1993.  Requests  to  present  oral 
testimony  at  the  bearing  must  be 
received  by  4  p.m..  c.d;t.  on  May  7; 
1993; 

ADDRESSES:  Written  comments  should 
be  mailed  or  hand  delivered  to  James  H. 
Moncrief  at  the  address  listed  below. 

Copies  of  the  Arkansas  program,  the 
proposed,  amendment,  and  all  written' 
oomments  received  in  response  tor  this 
notice  will  be  available  for  public 


review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requester  may  receive  one  finee 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Tulsa  Field  Office. 
James  H.  Moncrief,  Director,  Tulsa  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  suite  550,  Tulsa, 
Oklahoma  74135-6548,  Telephone: 
(918) 581-6430 
Arkansas  Department  ofPollutlon 
Control  and  Ecology,  Surface  Mining 
and  Reclamation  Division,  P.O.  Box 
8913,  Little  Rock,  Arkansas  72209- 
8913.  Telephone:  (501)  562-7444: 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Moncrief.  Telephone:  (918) 
581-6430. 

SUPPtEMeiTARy  INFORNUmON: 

I.  Background  on  the  Arkansas 
Program 

OnNovember  21i.l9804  the  Secretary 
of  th»  Interior  conditionally  approved 
the  Arkansas  program.  General 
background  infbrmatian  on  the* 
Arkansas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Arkansas  program  can 
be  found  in  the  MovembecZl,  1980 
Federal  Register  (49  FR  77003); 
Subsequent  actions  concerning- 
Arkansas'  program  and  program 
amendments  canbe  found  at.  30«(lFH' 
904.12  and  904:1S. 

n.  Proposed' Amendinent 

By  letter  dated  March  31.1993^ 
(Administrative  Record  No.  AR-496), 
Arkansas  submitted  a  proposed 
amendment  to  its  program  pxusuant to 
SMCRA.  Arkansas,  at  its  own  initiative, 
submitted,  the  proposed  amendment^  to  > 
maka  its  statutes  consistent  with 
sections.507  (c)  and  (b)  of  SMCRA,  as 
revised  by;  the  Energy  Policy  Act  of 
1992.  Arkansas  proposes  to  amend  the 
Arkansas  Surfhce  COal  Mining  and' 
Reclamation  Act  of  1979  relating  to 
financial  assistance  to  small  operators. 
The  amendtnent:  (1)  Redbhnes  "small 
operator"  to  include  those  operators 
producing  up  to  300.000  tons  of  coal 
during  the  12  months  immediately 
following  the  date  on  which  the 
operator  is  issued  the  surface  coal 
mining  and  reclamation  permit,  and  (2) 
expaiuls  the  permitting^ activities 
eUgible  for  payment  under  SOAP  to 
include  not  only  the  determination  of 
probable  hydrologic  consequences  and 
statement  of  the  result  of  testdrillings 
or  core  samplings,  but  also  the  (e) 
development'of  cross-section  maps  and 
plans,  (b)  collection  of  archaeelogicaL 


information,  (c)pre-blast  surveys,  and 
(d)  collection  of  site-sped  fie  resource 
information  and  production  of 
protection  and  enhancement  plans  for 
fish  and  wildlife  habitats  and  other 
environmental  values. 

III.  Public  Comment  Procedures 

In  accordance  with  theprovisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed' 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendmentis  deemed 
adequate,  it  will  become  part  of  the 
Arkansas  program. 

Written  Comments 

Written  comments  shouldbe  spedffc, 
pertain  only  to  the  issues  proposed  in' 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received' after  the  time 
indicated  under  "DATES"  orat  locations 
otherthan  the  Tulsa  Field  Office  will' 
not  necessarily  be  considered' in  the 
final  rulbmaking-orinduded  in  the- 
administrative  record: 

Bubiic  Hearing 

Persons  wishing  to  testifyat  the 
public  hearing  should  contact  the 
person  listed  under  "FOR  FURTHER 
INFORMATION CONTACr'  by  4  p.m..  C.dt. 
on  May  7, 1993.  The  location  and-time 
of  the  hearing  will' be' arranged' with 
those  jwrsons  requesting  the  hearing;  If 
no  one  requests  an  opportunity  to  testify 
at  the  public  bearing,  the  hearing  will' 
not  be  held. 

Filing  of  a  written  statement  atthe- 
time  of  the  hearing  is  requestedas  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  08M' 
ofhdals  to  prepare  adequate  responses 
and'appropriate  questions. 

The  public  hearing  will  continue  on 
the  sped  fled  date  until  all  persons 
scheduled  to  testify  have  been  heard! 
Persons  in  the  audience  who  have  not 
been  scheduled  to  testify,  and  who  wish 
to-do  so,  will  be  heard  following  those 
who  have  been  schedulbd.  The  hearing 
will  end  after  all  persons  scheduled  to 
testify  and  persons  present  in  the 
audience  who  wish  to  testify  have  been 
heard. 

Public  Meeting 

ironiy  one  person- requests  an 
opportunity  to  testify  at  a  hearing,  a' 

Kublic  meeting,  rather  than  a  public 
earing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the- 
person  Usted  under  "RIR  FURTHER 
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INFORMATION  CONTACT."  All  such 
meetings  will  be  open  to  the  public  and. 
if  possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
"ADDRESSES."  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
administrative  record. 

IV.  Procedural  Determinatioiu 

Executive  Order  12291 

On  July  12. 1984.  the  Office  of 

Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7.  and  8  of  Executive  Order  12291  for 
actions  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions,  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory  impact  analysis  is  not 
necessary,  and  OMB  regulatory  review 
is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that  this  rule  meets  the 
apphcable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  12550)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730.  731.  and  732  have 
been  met 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(G)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  SM.). 


Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determinations  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  904 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  14.  1993. 
Raymond  L.  Lowrie, 

Assistant  Director.  Western  Support  Center. 
(PR  Doc.  93-9378  Filed  4-21-93;  8:45  am) 

BILUNO  CODE  431(M)6-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  80-9;  Notice  7A] 

RiN2127-AE86 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Supplementary  notice  of 
proposed  rulemaking  (SNPRM). 

SUMMARY:  This  notice  republishes  an 
SNPRM  that  was  published  on  January 
22.  1993  (Docket  80-9;  Notice  7).  that 
inadvertently  omitted  the  information 
necessary  to  inform  commenters  on  the 
procedures  to  be  followed  in  filing 
comments.  The  SNPRM  proposes  that 
trailers  which  have  an  overall  width  of 
80  inches  or  more  and  a  GVWR  of  more 
than  10,000  pounds,  except  trailers 
manufactured  exclusively  for  use  as 
offices  or  dwellings,  and  which  are 
equipped  with  a  conspicuity  treatment 
conforming  to  S5.7,  need  not  be 
equipped  with  the  reflex  reflectors 


required  by  Table  1.  This  would  relieve 
a  regulatory  burden  on  manufacturers  of 
these  motor  vehicles.  Also,  the  notice 
proposes  modifications  to  Figure  29'8 
requirements  for  specific  intensity  per 
unit  area  values  for  retrorefiective 
sheeting,  and  to  S5.7.2.1  for  reflex 
reflectors. 

DATES:  Comments  are  due  on  the  notice 
May  24.  1993.  The  proposed  effective 
date  for  the  final  rule  would  be 
December  1. 1993. 

ADDRESSES:  Comments  should  refer  to 
Docket  80-9;  Notice  7,  and  be  submitted 
to:  Administrator,  Docket  Section,  room 
5109,  Nassif  Building,  400  Seventh 
Street,  SW..  Washington,  DC  20590. 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  Boyd.  Office  of  Rulemaking 
(202-366-6346). 

SUPPLEMENTARY  INFORMATION:  This 
notice  republishes  the  SNPRM 
published  on  January  22.  1993  (58  FR 
5699).  which  inadvertently  omitted  the 
advisory  language  in  rulemaking 
proposals  intended  to  aid  those  who 
wish  to  comment  to  the  docket.  The 
republished  SNPRM  includes  reflex 
reflectors  as  well  as  retrorefiective 
sheeting. 

pn  December  10, 1992,  NHTSA 
puuiished  a  final  rule  amending  Federal 
Motor  Vehicle  Safety  Standard  No.  108 
Lamps.  Reflective  Devices  and 
Associated  Equipment  to  add  paragraph 
S5.7  Conspicuity  Systems.  The  rule  (57 
FR  58406)  implemented  a  notice  of 
proposed  rulemaking  (NPRM)  published 
on  December  4, 1991  (56  FR  63474). 
Under  the  rule,  trailers  manufactured  on 
or  after  December  1. 1993,  which  have 
an  overall  width  of  80  inches  or  more 
and  a  GVWR  of  more  than  10,000 
pounds  (except  trailers  manufactured 
exclusively  for  use  as  offices  or 
dwellings),  must  be  equipped  with  a 
conspicuity  treatment  of  either 
retroreflective  sheeting  or  reflex 
reflectors. 

The  comments  responding  to  the  rule 
when  it  was  proposed  suggested  two 
modifications  that  appeared  merited, 
but  could  not  be  adopted  in  the  rule 
because  they  were  beyond  the  scope  of 
the  proposal.  NHTSA  announced  that  it 
would  issue  the  SNPRM  proposing  a 
modification  of  the  final  rule  to 
implement  those  comments. 

Performance  of  Retroreflective  Sheeting 

Brightness  of  retroreflective  material 
is  expressed  in  "specific  intensity  per 
unit  area"  or  "SIA".  SIA  is  specified  in 
Standard  No.  108's  Figure  29  at 
observation  angles  of  0.2  degree  and  0.5 
degree,  and  light  entrance  angles  of  -4 
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degrees  and  30  degrees.  Commenters 
such  as  3M,  TSEI  and  Peterson 
Manufacturing  voiced  a  need  for  values 
at  an  entrance  angle  of  45  degrees. 
NHTSA  tentatively  conoirs.  The  value 
suggested  was  60.  as  contained  in  SAE 
J1967.  This  appears  to  be  based  upon 
the  characteristics  of  the  retroreflective 
material  used  in  the  Vector  study  (see 
the  NPRM  for  a  discussion  of  the  study). 
The  SNPRM  proposes  that  Figure  29  be 
amended  to  add  a  value  of  60  at  an 
entrance  angle  of  45  degrees  and  an 
observation  angle  of  0.2  degree  for 
DOT-C2  white  retroeflective  material. 
An  appropriate  value  is  also  proposed 
for  0.5  degree,  as  are  values  for  red 
retroreflective  materials.  The  proposal 
extends  to  DOT-C3  and  DOT-C4 
materials  as  well. 

Stimsonite  commented  that  the  ratio 
of  red  to  white  brightness  of 
retroreflective  material  is  constant  for 
changes  in  observation  angle.  This 
means  that  the  value  of  10  SLA  adopted 
for  DOT-C2  red  material  at  0.5  degree 
and  entrance  angles  of -4  degrees  and  30 
degrees  should  he  15,  and  not  10  as 
adopted.  NHTSA  is  proposing  an 
appropriate  amendment  of  Figure  29  to 
ensure  consistency. 

The  intent  of  the  conspicuity  rule  is 
to  require  the  same  light  return  from 
reflex  reflector  conspicuity  systems  as 
required  ht)m  systems  of  retroreflective 
material.  Thus,  the  agency  is  proposing 
corresponding  changes  to  S5.7.2.1  (b) 
and  (c)  to  establish  values  at  45  degrees 
for  red  and  white  reflex  reflectors.  The 
value  of  75  millicandelas/lux  at  a  light 
entrance  angle  of  45  degrees  for  red 
reflex  reflectors  and  the  value  of  300 
millicandelas/lux  for  white  reflex 
reflectors  at  the  same  angle  creates  the 
same  light  return  from  three  reflex 
reflectors  as  is  proposed  for  300  mm  of 
50  mm  wide  sheeting  material  at  a  light 
entrance  angle  of  45  degrees. 

Redundancy  of  Reflex  Reflectors 

Some  commenters  stated  that  the 
requirements  for  conspicuity  materials 
obviate  the  need  for  some  existing 
lamps  and  reflectors.  UPS  asked  that 
clearance  lamps  be  eliminated,  while 
TTMA  requested  the  elimination  of 
identiHcation  lamps  and  reflex 
reflectors  for  trailers  equipped  with 
conspicuity  treatment.  The  American 
Petroleum  Institute  would  add  side 
marker  lamps  as  well  to  the  list  of  the 
items  to  be  eliminated.  On  the  other 
hand.  Trucktite  and  Grate  oppose 
elimination  of  any  lamps  and  reflectors, 
believing  that  each  has  a  safety  function 
to  perform. 

The  agency  does  not  intend  to 
propose  removal  of  identification, 
clearance,  or  marker  lamps  for  trailers 


equipped  with  conspicuity  materials. 
The  conspicuity  treatment  is  intended 
to  augment  lighting  devices,  not 
substitute  for  them.  Trucklite  points  out 
that,  even  granting  the  benefits  of 
conspicuity  treatment,  safety  depends 
on  the  light  output  of  lamps  in  extreme 
weather  conditions,  when  the  trailer  is 
dirtier  than  normal,  or  when  the 
headlamps  of  an  approaching  vehicle 
are  faulty. 

However,  the  agency  beHeves  there 
may  be  some  duplication  of  safety 
mission  between  the  reflex  reflectors 
required  by  the  standard  and  the 
conspicuity  treatment  required  by 
paragraph  S5.7.  Table  I  of  Standard  No. 
108  requires  that  large  trailers  be 
equipped  with  2  amber  reflex  reflectors 
located  at  the  side  front,  2  red  reflex 
reflectors  located  at  the  side  rear,  and  2 
red  reflex  reflectors  on  the  rear.  If  the 
overall  length  of  the  trailer  is  30  feet  or 
more,  intermediate  side  reflex  reflectors, 
amber  in  color,  must  be  added.  Under 
Table  II,  reflex  reflectors  may  be 
mounted  at  any  height  between  15  and 
60  inches.  Thus,  rear  and  side  reflex 
reflectors  could  be  considered 
redundant,  even  though  amber  reflex 
reflectors  on  the  front  and  midpoint  of 
large  trailers  would  be  replaced  with  red 
conspicuity  treatment. 

NHTSA  is  proposing  that  new  trailers 
manufactured  with  a  conspicuity 
treatment  that  meets  S5.7  need  not  be 
equipped  wiih  reflex  reflectors  as 
required  by  Table  I.  It  wishes  to  have 
comments  on  whether  this  permission 
should  apply  only  to  vehicles  whose 
conspicuity  treatment  consist  entirely  of 
reflex  reflectors. 

This  proposed  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  fmal 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Proposed  EiTcctive  Date 

The  proposed  effective  date  of  the 
final  rule  would  be  December  1,  1993. 
This  is  the  general  effective  date  for  the 
conspicuity  requirements  of  S5.7. 


Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

Comments  must  not  exceed  15  pages 
in  length.  (49  CFR  553.21).  Necessary 
attachments  may  be  appended  to  these 
submissions  without  regard  to  the  15- 
page  limit.  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
acojmpanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  NHTSA  will  continue  to 
file  relevant  information  as  it  becomes 
available  in  the  docket  after  the  closing 
date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Begulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  major  within 
the  meaning  of  Executive  Order  12291 
"Federal  Regulation,"  nor  is  it 
significant  under  Department  of 
Transportation  regulatory  policies  and 
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procedures.  The  regulatory  impacts  of 
this  notice  would  be  so  minimal  that 
preparation  of  a  full  regulatory 
evaluation  is  not  warranted.  NHTSA 
estimates  that  the  cost  savings  that 
would  be  realized  by  elimination  of 
superfluous  reflex  reflectors  would  be  a 
total  of  $1.7  miUion  a  year.  A  Regulatory 
Evaluation  was  prepared  for  the  original 
final  rule  regarding  conspicuity  and  is 
available  for  examination  by  the  public 
in  the  docket. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Although  trailer 
manufacturers  are  generally  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  the  agency 
estimates  that  compliance  cost  savings 
to  the  trailer  buyer  who  chooses  to 
eliminate  reflectors  would  average  $10 
to  $13  per  trailer.  Further,  small 
organizations  and  governmental 
jurisdictions  would  net  be  significantly 
affected  as  the  price  of  new  trailers 
equipped  with  conspicuity  treatment 
would  no*  be  negligibly  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 


principles  and  criteria  contained  in 
Executive  Order  12612  on 
"Federalism."  It  has  been  determined 
that  the  proposed  rule  does  not  have 
sufHcient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
proposed  rule  will  not  have  a  signiHcant 
effect  upon  the  environment. 
Retroreflective  material  is  non-toxic. 
There  would  be  a  materials  saving  from 
manufacturing  fewer  reflex  reflectors. 
The  proposed  rule  would  not  have  an 
effect  upon  fuel  consumption. 

List  (^Sub)ects  in  49  CFR  Part  571 ' 

Imports.  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401,  1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.108  would  be  amended 
by  adding  paragraph  S5. 1.1.29.  and 
revising  paragraphs  S7.2.1(b)  and  (c)  to 
read  as  follows: 


$571,108    Stamterd  No.  108;  Lamp*, 
raflactlva  davlcaa,  and  aaaociatad 
•quipmant 


85. 1.1. 29  A  trailer  equipped  with  a 
conspicuity  treatment  in  conformance 
with  paragraph  55. 7  of  this  standard 
need  not  be  equipped  with  the  reflex 
reflectors  required  by  Table  I  of  this 
standard. 


S5.7.2.1  *  •  • 

(b)  Each  red  reflex  reflector  shall  also 
provide,  at  an  observation  angle  of  0.2 
degree,  not  less  than  300  millicandelas/ 
lus  at  any  light  entrance  angle  between 
30  degrees  left  and  30  degrees  right, 
including  an  entrance  angle  of  0  degree, 
and  not  less  than  75  millicandelas/lux 
at  any  light  entrance  angle  between  45 
degrees  left  and  45  degrees  right. 

(c)  Each  white  reflex  reflector  shall 
also  provide  at  an  observation  angle  of 
0.2  degree,  not  less  than  1250 
miUicandelas/lux  at  any  light  entrance 
angle  between  30  degrees  left  and  30 
degrees  right,  including  an  entrance 
angle  of  0  degree,  and  not  less  than  300 
millicandelas/lux  at  any  light  entrance 
angle  between  45  degrees  left  and  45 
degrees  right. 

3.  Figure  29  at  the  end  of  §  571.108 
would  be  revised  to  read  as  follows: 


FiOURE  29.— Minimum  Photometric  Performance  of  RETHOREascTtvE  Sheeting  in  Candeia/Lux/Square  Meter 


Entrance  angle 


-  4  degree 
30  degree  , 
45  degree  , 

-  4  degree 
30  degree  , 
45  degree  . 
-4  degree 
30  degree  . 
45  degrei)  . 


Ot}servatk)n  angle 


0.2  Degree 


White      Red 


250 
250 

60 
165 
165 

40 
125 
125 

30 


60 
60 
15 
40 
40 
10 
30 
30 
8 


05  Degree 


White 


65 
65 
15 
43 
43 
10 
33 
33 
8 


Red 


15 

15 

4 

10 

10 

3 

8 

8 

2 


Grade 


D0T-C2 
DOT-C2 
DOT-C2 
D0T-C3 
D0T-C3 
DOT-C3 
DOT-C4 
D0T-C4 
D0T-C4 


Issued  on:  April  16, 199j. 
Barry  Felrica, 

Associate  Administrator  for  Rulemaking. 
(FR  Doa  93-9314  Filed  4-21-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  T&-93-11] 

Flue-Cured  Tobacco  Advisory 
Committee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  Flue-Cured  Tobacco  Advisory 
Committee. 

Date:  May  27. 1993. 

Time:  10  a.m. 

Place:  Tobacco  Division.  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation  Building,  1306 
Annapolis  Drive,  Raleigh,  North  Carolina 
27608. 

Purpose:  To  elect  new  officers,  establish 
submarketing  areas,  discuss  selling 
schedules,  review  the  1993  policies  and 
procedures,  and  other  related  matters  for  the 
1993  flue-cured  tobacco  marketing  season. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members  who  wish  to  address  the 
Committee  at  the  meeting  should  contact  the 
Director,  Tobacco  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  room  502  Annex  Building,  P.O. 
Box  96456,  Washington.  DC  20090-6456. 
(202)  205-0567,  prior  to  the  meeting.  Written 
statements  may  be  submitted  to  the 
Committee  before,  at,  or  after  the  meeting. 

Dated:  April  16, 1993. 
LJ*.  Massaro, 
Acting  Administrator. 
IFR  Doc.  93-9372  Filed  4-21-93;  8:45  am) 
aiLUNQ  COOe  3410-03-P 


Forest  Service 

Marsh  Bench  II  Salvage  Timber  Sale, 
Ashley  National  Forest,  Uintah  County, 
UT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  is 
gathering  information  in  order  to 
analyze  the  environmental  impacts  of  a 
proposal  to  harvest  timber  on 
approximately  600  acres  of  National 
Forest  lands  administered  by  the  Vernal 
Ranger  District  of  the  Ashley  National 
Forest.  The  proposed  action  includes 
construction  of  about  3  miles  of  new 
road.  The  proposed  harvest  would 
generate  approximately  3.5  million 
board  feet  of  wood  products.  The 
analysis  area  is  located  approximately 
20  air  miles  northwest  of  Vernal,  Utah. 

Because  of  the  potential  for  significant 
impacts  resulting  from  the  proposed 
action  (as  defined  by  40  CFR  1508.27) 
an  EIS  (Environmental  Impact 
Statement)  will  be  prepared.  The  EIS 
will  tier  to  the  Ashley  National  Forest 
Land  and  Resource  Management  Plan 
(1986)  which  provides  the  overall 
guidance  in  achieving  the  desired  future 
condition  for  this  area. 
DATES:  Written  comments  concerning 
the  scope  of  the  analysis  need  to  be 
received  on  or  before  July  15, 1993,  to 
be  most  helpful.  A  field  trip  to  the 
analysis  area  is  planned  as  soon  as 
ground  conditions  permit  access,  which 
is  expected  to  be  near  the  second  week 
of  June. 

Comments  concerning  the  proposal 
will  be  recorded  during  the  field  trip. 
The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  in  January,  1994.  The  Final  EIS 
and  Record  of  Decision  are  expected  to 
be  completed  in  September,  1994. 
ADDRESSES:  Send  written  comments  to: 
Vernal  Ranger  District,  353  North  Vernal 
Avenue,  Vernal,  Utah  84078. 
FOR  FURTHER  INFORMATION  CONTACT: 
Specific  questions  about  the  proposed 
action,  analysis  or  EIS  should  be 
directed  to  Darrell  Johnson, 
Interdisciplanary  Team  Leader,  or  Mary 
Wagner,  Vernal  District  Ranger  at  the 
above  address  or  telephone  (801)  789- 
1181. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  timber  harvest  would  occur  on 
an  area  known  locally  as  Marsh  Bench, 
a  large  plateau  with  moderately  sloping 
terrain  and  a  south  to  southeast  aspect. 
Slopes  average  10  to  20%  and  elevation 
ranges  from  9000  feel  to  approximately 
10,300  feet.  The  Marsh  Bench  area  in 
general  provides  excellent  summer 
range  for  deer  and  elk.  Several  live 
streams  occur  on  the  plateau  and 
scattered  riparian  areas  are  common. 


Marsh  Bench  is  within  the  Vernal 
municipal  watershed.  The  analysis  area 
lies  completely  within  an  inventoried 
roadless  area,  number  01901. 

Currently,  the  Marsh  Bench  plateau  is 
characterized  by  predominately  dead 
lodgepole  pine  which  was  killed  by  a 
bark  beetle  epidemic  about  10  years  ago. 
Approximately  70%  of  the  trees  have 
been  killed,  with  most  mortality 
occurring  in  the  larger  sizes.  Engelmann 
spruce,  lodgepole  pine  and  sub-alpine 
fir  regeneration  exists  in  the  understory 
on  approximately  80%  of  the  area. 
Northern  goshawks  have  been  observed 
using  the  analysis  area  and  three  active 
nests  are  located  on  the  eastern  and 
western  edges.  The  quality  of  this 
ha^bitat  and  success  of  the  nests  is  being 
studied.  Values  at  risk  to  fire  are  low, 
except  for  the  northern  goshawk  habitat. 

Roadless  Area  01901  is  567,500  acres 
in  size  and  entirely  encompasses  the 
Marsh  Bench  analysis  area,  which  is 
8600  acres  in  size.  Past  timber  harvest 
and  road  building  activity  has  altered 
the  character  of  300  of  the  600  acres 
which  make  up  the  specific  harvest 
proposal.  Within  the  Marsh  Bench 
analysis  area,  9  million  board  feet  of 
timber  have  been  cut  and  12.9  miles  of 
road  have  been  constructed  since  1982 
through  several  environmental 
assessments  approved  between  1979 
and  1989. 

The  Vernal  Ranger  District  identified 
an  opportunity  in  the  Marsh  Bench  area 
to  change  the  existing  condition  of 
predominately  dead  lodgepole  pine 
towards  the  desired  condition  of  healthy 
trees  of  younger  age  classes  and  a 
diversity  of  species.  Net  growth  and 
yield  of  the  timber  resource  would  be 
improved  and  risk  of  future  insect  and 
disease  damage  would  be  reduced. 

Long-term  objectives  of  this  proposed 
action  include  achieving  desired  hiture 
conditions  as  described  in  the  Forest 
Plan  for  other  resources  in  the  Marsh 
Bench  area.  These  long-term  objectives 
result  in  a  departure  from  the  purely 
commodity-oriented  desired  condition 
of  younger  age  classes.  For  example, 
where  northern  goshawk  use  is  known 
to  occur,  the  desired  condition  is 
redefined  to  include  older  age  classes. 
Other  resources  values,  such  as  visual 
quality,  may  experience  a  short-term 
decrease  in  quality,  but  would  also 
move  towards  the  desired  condition  in 
the  long  run. 
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The  need  to  move  towards  the  desired 
future  vegetative  condition  is  the 
primary  purpose  of  the  proposed  action. 
In  addition,  the  proposed  harvest 
contributes  to  the  Forest  Plan  goal  of 
optimizing  wood  fiber  production  to 
meet  public  demand. 

Preliminary  issues  identified  as  a 
result  of  internal  scoping  include: 

•  How  can  we  best  restore  and 
maintain  biological  diversity;  achieve  a 
balance  of  age  classes,  species,  vertical, 
and  horizontal  structure  and  minimize 
further  fragmentation  in  an  area  heavily 
impacted  by  bark  beetle  mortality? 

•  How  will  the  value  of  timber 
harvested  under  various  alternatives 
compare  with  the  costs  (operation  and 
ecological)  associated  with  the  proposed 
harvest? 

•  How  can  we  ensure  that  important 
values  in  the  Marsh  Bench  area 
including  visual  quality,  dispersed 
recreation,  old  grovrth  and  its 
dependant  species  (three-toed 
woodpecker,  goshawk,  pine  marten)  and 
riparian  values  are  protected  or 
provided  for  during  and  after  timber 
harvest  and  into  the  future? 

•  What  are  the  cumulative  effects  of 
timber  harvesting  and  road  construction 
on  roadless  character,  wildlife, 
watershed  and  diversity  values. 

•  What  effect  would  harvest  and  road 
construction  have  on  the  roadless 
character  of  the  analysis  area? 

The  analysis  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  One  v^ll  be  the  "No  Action" 
alternative,  in  which  no  harvest  or  road 
building  would  occur  during  this 
planning  period.  Other  alternatives  will 
consider  various  levels  and  location  of 
harvest,  various  silvicultural  . 
prescriptions  including  even-aged  and 
uneven-aged  management,  and  level  of 
encroachment  into  the  roadless  area. 
Alternatives  will  be  designed  to  respond 
to  key  issues,  resource  objectives  and 
the  purpose  of  the  proposed  action. 

Public  participation  is  an  important 
part  of  the  analysis.  People  may  visit 
with  the  Forest  Service  at  any  time  prior 
to  the  decision;  however,  two  periods  of 
time  are  specifically  designed  for  the 
receipt  of  comments;  during  the  scoping 
period  and  in  the  formal  review  period 
of  the  Draft  EIS. 

The  scoping  period  begins  upon 
publication  of  this  notice  and  will 
include  newspaper  articles,  mailing  of 
information  to  known  interested  parties 
and  a  field  trip  in  mid-June.  Information 
gathered  as  a  result  of  these  actions  will 
be  used  to  prepare  the  Draft  EIS.  This 
process  will  include: 

•  Determination  of  significant  issues. 

*  Determination  of  potential 
cooperating  agencies. 


•  Identification  of  and  elimination 
from  detailed  study  any  non-significant 
issues  or  issues  covered  by  previous 
environmental  review. 

•  Development  ofa  range  of 
reasonable  alternatives  to  the  proposed 
action. 

•  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

The  second  major  opportunity  for 
pubhc  input  is  the  Draft  EIS.  The 
comment  period  on  the  Draft  EIS  will  be 
45  days  from  the  date  the  EPA 
(Environmental  Protection  Agency) 
publishes  the  notice  of  availability  in 
the  Federal  Register.  To  assist  the 
Forest  Service  in  identifying  and 
considering  issues  and  concerns  on  the 
proposed  action,  comments  on  the  Draft 
EIS  should  be  as  specific  as  possible.  It 
is  also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  Draft 
EIS.  Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

After  the  comment  period  ends  on  the 
Draft  EIS.  the  comments,  responses  and 
environmental  consequences  along  with 
applicable  laws,  regulations  and 


policies  will  be  analyzed  and 
considered  by  the  Forest  Service  in 
preparing  the  Final  Environmental 
Impact  Statement.  The  Final  EIS  is 
scheduled  to  be  completed  in 
September.  1994.  Duane  G.  Tucker. 
Forest  Supervisor.  Ashley  National 
Forest  is  the  responsible  official  for  this 
EIS  and  the  Record  of  Decision. 

Dated:  April  13. 1993. 
Duane  G.  Tucker, 
Forest  Supervisor. 
(FR  Doc.  93-9443  Filed  4-21-93;  845  am] 

BILUNG  COOE  M10-11-M 


Revision  of  Salmon  Wild  and  Scenic 
River  Management  Plan;  Salmon, 
Bitterroot,  Payette,  and  Nez  Perce 
National  Forests,  Custer  and  Idaho 
Counties,  ID 

agency:  Forest  Service.  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement. 


SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  to  document  the 
analysis  and  disclose  the  environmental 
impacts  for  a  revision  of  the  Salmon 
Wild  and  Scenic  River  Management 
Plan.  These  actions  have  a  proposed 
implementation  date  of  1994.  and  are 
designed  to  produce  an  interim  revision 
to  the  1983  Salmon  Wild  and  Scenic 
River  Management  Plan.  The  purpose  of 
the  EIS  is  to  evaluate  the  existing  Forest 
Service  special  use  permits  within  the 
Salmon  Wild  and  Scenic  River  Corridor. 
Additional  river  management  issues 
which  require  immediate  clarification 
will  also  be  evaluated.  The  project  area 
is  within  the  congressionally  designated 
Wild  and  Scenic  River  Corridor.  Salmon 
National  Forest  (NF).  Nez  Perce  NF. 
Bitterroot  NF,  and  Payette  NF.  The  river 
is  located  within  the  Frank  Church — 
River  of  No  Return  Wilderness  in 
central  Idaho.  It  is  about  200  miles 
northeast  of  Boise,  Idaho.  Acces-;  to  the 
area  is  from  Salmon.  Idaho,  from  the 
east,  and  Riggins,  Idaho,  from  the  west. 
Access  to  the  area  requires  use  of  raft  or 
jet  boat.  Most  of  the  area  has  no  road 
access. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
June  4.  1993,  to  ensure  timely 
consideration. 

ADDRESSES:  Send  written  comments  to 
Salmon  National  Forest,  North  Fork 
Ranger  District.  ATTN:  Steve  Haydon. 
P.O.  Box  180.  North  Fork.  Idaho  83466. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Steve  Haydon.  Project  Coordinator. 
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Salmon  National  Forest,  North  Fork 
Ranger  District,  telephone:  (208)  865- 
2383. 

SUPPtEMENTARY  mFCWMAnOM:  This  EIS 
will  tier  to  the  Salmon  National  Forest 
Flan,  the  Nez  Pens  National  Forest 
Flan,  the  Payette  National  Forest  Plan^ 
the  Bitterroot  National  Forest  Plan,  and 
the  existing  Salmon  Wild  and  Scenic 
River  Management  Plan  (1963).  which 
provide  the  overall  guidance  (Coals. 
Objectives,  Standards,  and  Management 
Area  directionj  for  the  area  being 
analyzed.  If  the  analysis  determines  a 
needed  change  in  the  Forest  Plans, 
Forest  Plan  amendments  will  be 
proposed. 

As  a  result  of  previous  analysis  and 
scoping,  the  Forest  Service  concluded 
the  proposal  may  have  a  signiiicant 
effect  on  the  quality  of  the  human 
environment  and  required  preparation 
of  an  EIS.  The  EIS  shall  include  the 
evaluation  of  a  full  range  of  alternatives 
to  maintaining  the  existing  Forest 
Service  permitted  special  use 
permanent  camp  facilities  and 
operations  in  the  Wild  and  Scenic  River 
Corridor.  Alternatives  will  include 
maintenance  of  the  camps  in  their 
present  forms,  complete  removal  of  the 
camps,  replacement  with  non- 
permanent  structures  such  as  tents,  and 
other  alternatives  as  generated  through 
the  scoping  process. 

In  addition,  the  EIS  will  include 
within  its  scope  additional  river 
management  issues  which  require 
immediate  clarification.  Changes  shall 
be  made  in  the  existing  management 
direction  when  changes  shall  benefit  the 
intent  of  the  Wild  and  Scenic  Rivers 
Act. 

By  design,  this  EIS  is  hitended  to  be 
narrow  in  scope,  addressing  only  a 
limited  number  of  river  issues.  The 
Salmon  Wild  and  Scenic  River  is 
located  within  the  Frank  Church — River 
of  No  Return  Wilderness.  Broad, 
interconnected  wilderness-wide  issues 
relevant  to  the  management  of  the 
Salmon  Wild  River  ^all  not  be 
evaluated  in  this  EIS.  Wilderness-wide 
issues  will  be  evaluated  during  the 
Frank  Church — River  of  No  Return 
Wilderness  Limits  of  Acceptable  Change 
(LAC)  inventory  and  wildemess-wide 
plan  revision.  The  LAC  inventory  phase 
will  be  underway  during  the 
preparation  of  this  EIS.  however,  the 
LAC  inventory  and  accompanying  EIS 
will  require  a  much  longer  timefirame  to 
complete. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal.  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  b«  interested  in.  or  affected  by.  the 


proposed  action.  Tba  Forest  Service 
invites  written  comments  and 
suggestions  on  the  issues  related  to  the 
proposal  and  the  area  being  analyzed.. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS  and  Final 
EIS.  Scoping  meetings  will  be  scheduled 
in  five  locations  for  the  purpose  of 
identifying  issues.  The  date,  time  and 
location  of  these  meetings  will  be 
published  in  'The  Recorder-Herald" 
(Salmon,  Idaho],  the  "Boise  Statesman" 
(Boise,  Idaho),  and  other  newspapers  in 
the  project  area  including  "The  Idaho 
County  Free  Press"  and  the  "Ravalli 
Republic" 

Preparation  of  the  EIS  will  include  the 
following  steps: 

1.  Define  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor 
importance  or  those  that  have  been 
covered  by  previous  and  relevant 
environmental  analysis. 

4.  Select  issues  to  be  anafyzed  in 
depth. 

5.  Identify  reasonable  alternatives  to 
the  proposed  action. 

6.  D^cribe  the  affected  environment. 

7.  Identify  the  potential 
environmental  effects  of  the 
alternatives. 

Steps  2  and  3  will  be  completed 
through  the  scoping  process. 

Step  5  will  describe  a  range  of 
alternatives  developed  in  response  to 
the  key  issues.  One  of  these  will  be  the 
"No  Action"  altmnative,  in  which  the 
existing  management  plan  would 
essentially  be  retained.  Other 
alternatives  will  be  developed  based  on 
scoping. 

Step  7  will  analyze  the  environmental 
effects  of  each  alternative.  This  analysis 
will  be  consistent  with  management 
direction  outUned  in  the  Forest  Plan. 
The  direfrt,  indirect  and  cumulative 
effects  of  each  alternative  will  be 
analyzed  and  documented.  In  addition, 
the  site  specific  mitigation  measures  for 
each  alternative  will  be  identified  and 
the  effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  approximate  boundary  of  the  area 
used  for  this  analysis  is  the  Wild  and 
Scenic  River  Corridor,  one-quarter  mile 
each  side  of  the  river,  from  Com  Creek 
or  the  Salmon  River  Lodge,  to  Lodge 
Tom  Bar. 

Agency  representatives  and  other 
intwested  people  are  invited  to  visit 
with  Forest  Service  officials  at  any  time 
during  the  EIS  process.  Two  specific 
time  periods  are  identified  for  the 
receipt  of  formal  comments  on  the 
analysis.  The  two  comment  periods  are 
(1)  During  the  scaping  process  (the  next 
45  days  following  publication  of  this 


Notka  in  the  Federal  lagistar)  and.  t2) 
during  the  formal  review  period  of  the 
Draft  EIS. 

The  Draft  EIS  is  estimated  to  be  filed 
with  the  Eavitanmental  Protection 
Agency  (EPA)  and  available  lor  pubhc 
review  in  April  1994.  At  that  time  the 
EPA  will  puolish  an  availahiUty  notice 
of  the  Draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  Draft 
Enviromnental  Impact  Statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
pubUshes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  beUeves,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  Draft  Environmental 
Impact  Statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  Draft  Environmental 
Impact  Statement  stage  but  that  are  not 
raised  until  after  completion  of  the  Final 
Environmental  Impact  Statement  may 
be  waived  or  dismissed  by  the  courts. 
aty  ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (EJD.  Wis.  1080).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  jperiod  so  that  sulxtantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  Final 
Environmental  Impact  Statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  Environmental 
Impact  Statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  Environmental 
Impact  Statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  Reviewers  may  wish  to 
refiar  to  the  Coimdl  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  Final  EIS  is  expected  to  be 
released  in  October  1994.  The  Regional 
Foresters  of  Forest  Service  Region  1 
(Missoula,  Montana)  and  Region  4 


(Ogden.  Utah),  who  are  the  responsible 
officials  for  the  EIS.  will  then  make  a 
decision  regarding  this  proposal,  after 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  Environmental 
Impact  Statement,  and  applicable  laws, 
regulations,  and  policies.  The  reasons 
for  the  decision  will  be  documented  in 
a  Record  of  Decision,  also  made 
available  in  October  1994. 
Robert  C.  Joslin. 

Deputy  Regional  Forester.  Intermountain 
Region. 

(FR  Doc.  93-«449  Filed  4-21-93;  8:45  am] 
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Eight  Fathom  Timber  Sale  Offerings 
(FY  95),  Tongass  National  Forest 
Chatham  Area,  Sitka,  Alaska;  Intent  to 
Prepare  an  Environmental  Impact 
Statement 

The  Department  of  Agriculture,  Forest 
Service  will  prepare  an  Environmental 
Impact  Statement  (EIS)  to  disclose  the 
environmental  impacts  of  proposed 
actions  to  build  about  100  to  150  miles 
of  road;  harvest  about  5200  to  6000 
acres  of  timber  and  regenerate  new 
stands  of  trees;  and  utilize  existing  Log 
Transfer  Facilities  located  at  Eight 
Fathom  Bight  and  Salt  Lake  Bay  within 
the  Eight  Fathom  project  area  on 
Chichagof  Island.  This  level  of 
development  would  result  in  the  harvest 
of  approximately  105  to  120  Million 
Board  Feet  (MMBF)  of  sawlog  volume 
and  25  to  30  MMBF  of  utility  log 
volume  to  support  local  mills.  The  Eight 
Fathom  project  area  is  located  about  60 
air  miles  north  of  Sitka,  Alaska,  and  8 
miles  west  of  Hoonah,  Alaska,  on  the 
northern  part  of  Chichagof  Island  within 
Value  Comparison  Units  (VCUs)  193, 
194, 195, 196, 197,  198,  200.  201.  202. 
222,  and  223  as  designated  in  the 
Tongass  Land  Management  Plan 
(TLMP). 

This  EIS  will  tier  to  the  1979  TLMP 
EIS  and  the  1985-86  and  1990 
amendments.  The  TLMP  provides  the 
overall  guidance  (Goals,  Objectives, 
Standards,  and  Management  Area 
direction)  to  achieve  the  desired  future 
condition  for  the  area  in  which  the 
project  is  proposed. 

The  puipose  and  need  for  the 
proposed  action  is  to  make  timber 
available  from  the  Eight  Fathom  project 
area  to  meet  requirements  of  the  Alaska 
Pulp  Corporation  50-year  Timber  Sale 
Contract.  This  EIS  may  result  in  one  or 
more  timber  ofTerings. 

Gary  A.  Morrison,  Forest  Supervisor, 
Chatham  Area,  will  decide  whether  or 
not  to  authorize  timber  harvest  within 
the  Eight  Fathom  project  area  and,  if  so, 


the  design  of  any  timber  sale  offerings 
to  contribute  to  contractual  commitment 
under  contract  #12-11-010-1545, 
consistent  with  meeting  resource 
protection  standards  and  guidelines  in 
the  TLMP.  He  will  decide:  (a)  How 
much  volume  to  make  available;  (b)  the 
location  and  design  of  the  arterial  and 
collector  road  system  needed  to  develop 
the  Eight  Fathom  area;  (c)  the  location 
and  design  of  timber  harvest  units;  (d) 
mitigation  and  monitoring  measures  for 
sound  resource  management,  and  (e) 
whether  there  may  be  a  significant 
restriction  on  subsistence  uses,  and  if 
so,  other  determinations  required  by 
section  810  of  the  Alaska  National 
Interest  Lands  Conservation  Act. 
The  Eight  Fathom  project  area 
includes  VCUs  located  within 
Management  Areas  C28,  C27,  and  C29 
as  described  in  the  TLMP  on  pages  57. 
58,  and  59.  All  three  Management  Areas 
are  part  of  the  Alaska  Pulp  Corporation 
contract  area. 

The  Forest  Service  is  seeking         "^ 
information  and  comments  from 
Federal,  State  and  lcx:al  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
proposed  action.  Written  comments 
concerning  the  Proposed  Action  should 
be  submitted  within  45  days  of  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register.  Send  written 
comments  to  Eight  Fathom  Planning 
team,  Chatham  Area  Supervisor  Office, 
204  Siginaka  Way,  Sitka,  Alaska  99835. 
Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Michael  Weber,  Interdisciplinary  Team 
Leader,  Chatham  Area  Supervisors 
Office,  phone:  (907)  747-6671. 
Information  received  will  be  used  in 
preparation  of  the  Draft  EIS. 

Preparation  of  the  EIS  will  include  the 
following  steps: 

1.  Public  notification  and  scoping  (45 
days  from  the  date  of  publication  of  this 
Notice  in  the  Federal  Register). 

2.  Identification  of  issues  related  to 
the  proposed  action  (significant  issues) 
and  a  discussion  of  reasons  for  not 
considering  other  issues  (non-significant 
issues)  in  this  analysis. 

3.  Identification  of  issues  to  be 
analyzed  in  depth. 

4.  Development  of  reasonable 
alternatives  to  the  proposed  action 
which  meet  the  stated  purpose  and  need 
for  the  proposed  action  and  address 
significant  issues. 

5.  Identification  of  the  potential 
environmental  effects  of  the 
alternatives. 

For  step  1,  a  scoping  brochure  will  be 
mailed  to  interested  persons  following 
publication  of  this  Notice  in  the  Federal 
Register.  This  brochure  will  briefly 


explain  the  timing  and  location  of  the 
proposed  project  and  will  request  a 
response.  It  will  also  contain  specific 
information  about  the  location  and 
timing  of  public  involvement  meetings. 
A  scoping  meeting  will  be  held  in 
Gustavus,  Alaska  at  7  p.m.,  at  the 
school,  on  May  24.  1993.  A  second 
scoping  meeting  will  be  held  at  7  p.m. 
in  the  City  Hall  at  Hoonah,  Alaska  on 
May  25, 1993.  Locations  and  times  of 
the  scoping  meetings  will  be  announced 
in  local  newspapers  and  radio  station 
public  service  announcements  in 
addition  to  the  scoping  brochure. 
Step  4  will  consider  a  range  of 
alternatives  developed  to  address 
significant  issues.  One  of  these  will  be 
tlie  "No  Action"  alternative,  in  which 
there  is  no  harvest  Other  alternatives 
will  consider  various  levels  and 
locations  of  harvest  and  regeneration  in 
response  to  issues  and  non-timber 
objectives. 

Step  5  will  analyze  the  environmental 
effects  of  each  alternative.  The  direct, 
indirect,  and  cumulative  effects  of  each 
alternative  will  be  analyzed  and 
documented.  In  addition,  site  specific 
mitigation  measures  for  each  alternative 
will  be  identified  and  their  effectiveness 
evaluated. 

The  proposed  management  activities 
would  be  administered  by  the  Hoonah 
Ranger  District  of  the  Chatham  Area. 
Tongass  National  Forest  in  Hoonah. 
Alaska. 

Agencies  and  other  interested  persons 
or  groups  are  invited  to  visit  with  Forest 
Service  officials  at  any  time  during  the 
process. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  during  January  1994.  The 
comment  period  on  the  Draft  EIS  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  alert 
reviewers  about  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
re\'iewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
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1022  (9th  Or.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334. 1338  (EJ).  Wis.  1980).  Because  of 
these  court  rulings,  it  is  important  that 
those  interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procediual  provisions 
of  the  National  Environmental  Policy 
Act.  40  CFR 1503J.  in  addressing  these 
points. 

The  final  EIS  is  expected  to  be 
released  July  14. 1994.  The  Forest 
Supervisor  for  the  Chatham  Area  of  the 
Tongass  National  Forest  will,  as  the 
respcmsible  official  for  the  EIS,  make  a 
decision  regarding  this  proposal 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  Environmental 
Impact  Statement,  and  applicable  laws, 
regulations,  and  policies.  The  decision 
and  supporting  reasons  will  be 
documented  in  a  Record  of  Decision. 

Dated:  April  14. 1993. 

DousUa  B.  StoduUK 

Acting  Forest  Supuvisor. 

[PR  Doc.  93-9345  Piled  4-21-93;  8:45  am) 

■UMQ  cooE  Mie-n-« 


Amendment  to  th«  Forest  Fh/e-Year 
Noxious  Weed  Control  Program  1986- 
199a  Uwis  and  Clark  National  Forest. 
Cascade  County,  MI 

AGENCY:  Department  of  Agriculture. 
ACTKM*:  Notice  of  an  Amendment  to  the 
Forest  Five- Year  Noxious  Weed  Control 
Program  1986-1990. 

SUMMADY:  The  Lewis  and  Qaik  National 
Forest  has  approved  an  amendment  to 
the  July  8, 1986  Record  of  Decision 
dealing  with  the  Lewis  and  Clark 
National  Forest  Five-Year  Noxious 
Weed  Control  Program  1986-1990.  This 
amendment  covers  the  period  through 
the  1993  field  season,  or  tmtil  December 
31,  1993.  Prior  to  December  31.  1993, 
the  Lewis  and  Clark  National  Forest  will 


prepare  a  supplement  to  the  Forest's 
Five- Year  Noxious  Weed  Control 
Program  to  cover  the  period  1993-1997. 
DATES:  Written  appeals  concerning  the 
extension  of  this  Record  of  Decision 
through  the  1993  field  season,  or  until 
December  31, 1993  must  be  received  by 
June  1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  D.  Gorman,  Forest  Supervisor, 
Lewis  and  Clark  National  Forest,  PO 
Box  869,  Great  Falls,  Montana  59403 
(406) 791-7700. 

Dated:  April  13. 1993. 
John  D.  Gorman, 

Forest  Supervisor.  Lewis  and  Qark  National 
Forest. 

(PR  Doc.  93-9338  Filed  4-21-93;  8:43  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35).  A  prompt 
0MB  review  has  been  requested. 

Agency:  Bureau  of  Export 
Administration. 

Title:  National  Security  Investigation 
of  Ceramic  Semiconductor  Packages. 

Agency  Form  Numbers:  Reference  93- 
1  and  93-2. 

0MB  Approval  Numbers:  None. 

Type  of  Request  New  Collection  — 
prompt  review  requested. 

Burden:  765  burden  hours. 

Number  of  Respondents:  60. 

Avg  Hours  Per  Response:  Ranges 
between  11  and  18  hours. 

Needs  and  Uses:  Information  will  be 
collected  from  15  producers  and  45 
import/end  users  of  ceramic 
semiconductor  packages  to  determine 
the  eff'ect  on  U.S.  national  security  of 
imports  of  ceramic  semiconductor 
packages.  By  law,  the  Secretary  of 
Commerce  miist  report  his  findings  and 
recommendations  to  the  President  by 
August  16, 1993. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  Gary  Waxman, 
(202) 395-7340. 

Copies  of  the  above  Information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  roonv 
5327, 14th  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230. 


Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman,  OMB  Desk  Officer,  room 
3208.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  April  16. 1993. 
Edward  Michals, 

Departmental  Forma  Qearance  Officer,  Office 

of  Management  and  Organization. 

[PR  Doc.  93-9399  Piled  4-21-93;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

New  York  Mercantile  Exchange 
Proposal  To  Expand  Direct  Access  to 
the  NYMEX  ACCESS  Electronic 
Trading  System 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACnON:  Notice  of  proposed  contract 

market  rules. 

SUMMARY:  The  New  York  Mercantile 
Exchange  ("NYMEX"  or  "Exchange'T 
has  submitted  proposed  rule 
amendments  pursiiant  to  section 
5a(a)(12)  of  the  Commodity  Exchange 
Act  ("Act")  and  Commission  Regulation 
1.41(c).  Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Division  of  Trading  and 
Markets  ("Division")  has  determined  to 
publish  NYMEX's  proposal  for  public 
comment.  The  Division  believes  that 
publication  of  NYMEX's  proposal  is  in 
the  public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  oa 
or  before  May  24, 1993. 
FOR  FURTNED  MFORMATION  CONTACT: 
Christopher  K.  Bowen.  Attorney. 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW.. 
Washington.  DC  20581.  Telephone: 
(202)  254-8955. 

SUPPt.EMENTARY  INFORMATKMt: 

I.  Descriptioo  of  Proposed  Rule 
Amendnnents 

By  letters  dated  March  29  and  April 
1, 1993.  NYMEX  submitted,  pursuant  to 
section  5a(a)(12)  of  the  Act  and 
Commission  Regulation  1.41(c), 
proposed  amendments  to  NYMEX  Rule 
11.08.  The  proposed  amendments 
would  permit  commodity  trading 
advisors  ("CTAs")  and  commodity  pool 
operators  ("CPOs")  to  lease  electronic 
trading  privileges  and  thus  would 
permit  CTAs  and  CPOs  direct  access  to 
NYMEX  ACCESS,  the  Exchange's 


electronic  trading  system.  Under  the 
proposed  amendments,  a  person  trading 
on  behalf  of  a  CTA  would  be  permitted 
to  trade  for  the  CTA's  account  or 
customer  accounts  of  the  CTA.  A  person 
trading  on  behalf  of  a  CPO  would  be 
permitted  to  trade  for  accounts  managed 
by  the  CPO.  The  CTAs  and  CPOs  would 
be  charged  non-member  rates  for  the 
trades  they  executed. 

II.  Request  for  Comments 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96.  the  Division  of  Trading  and 
Markets,  with  the  concurrence  of  the 
General  Counsel,  has  determined,  on 
behalf  of  the  Commission,  that 
publication  of  the  proposed 
amendments  is  in  the  public  interest 
and  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons.  Accordingly,  the  Division,  oo 
behalf  of  the  Commission,  is  publishing 
the  pr(^x>sed  amendments  for  public 
comment.  The  Commission  requests 
comment  on  any  aspect  of  NYMEX's 
proposed  rule  amendments  that 
members  of  the  public  believe  may  raise 
issues  under  the  Act  or  Commission's 
regulations. 

Copies  of  the  proposed  rules  and 
related  materials  are  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  may  also 
be  obtained  through  the  Office  of  the 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314. 

Any  person  interested  in  submitting 
written  data,  views,  at  comments  on  Uie 
proposed  rule  amendments  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington.  DC  20581,  by  the  specified 
date. 

Issued  in  Washington,  DC  oa  April  16. 
1993. 

Andrea  M.  Corcoran. 

Director. 

|FR  Doc  93-9397  Filed  4-21-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Meeting  of  the  National  Advisory  Panel 
on  the  Education  of  Dependents  With 
Disabilities 

AGENCY:  Department  of  Defense 
Dependents  Schools  (DoDDS).  Office  of 
the  Assistant  Secretary  of  Defense 
(Force  Management  ft  Personnel). 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Panel  on  the  Education  of 
Individuals  with  Disabihties.  This 
notice  also  describes  the  functions  of 
the  Panel.  Notice  of  this  meeting  is 
required  under  the  National  Advisory 
Act.  This  meeting  is  open  to  the  public; 
however,  due  to  space  constraints, 
anyone  wishing  to  attend  should  contact 
the  Office  of  Dependents  Schools  (ODS) 
special  education  coordinator.  (703) 
746-7867 

DATES:  May  24-26, 1993. 

ADDRESSES:  Department  of  Defense 
Dependents  Schools.  Office  of 
Dependents  Schools,  1225  Jefferson 
Davis  Highway,  Suite  1500,  Crystal 
Gateway  2.  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mrs. 
Trudy  Paul,  Special  Education 
Coordinator,  Office  of  Dependents 
Schools,  1225  Jefferson  Davis  Highway 
Suite  1500,  Arlington,  VA  (703)  746- 
7867. 

SUPPLEMENTARY  MFORMATtON:  The 
National  Advisory  Panel  on  the 
Education  of  Dependents  with 
disabilities  is  established  under  section 
613  of  the  Education  for  All 
Handicapped  Children  Act  of  1975  (20 
U.S.C.  1401,  Pub.  Law  94-142).  The 
panel  is  directed  to:  (1)  Review 
information  regarding  improvements  in 
services  provided  to  students  with 
disabilities  in  DoDDS;  (2)  receive  and 
consider  the  views  of  various  parents, 
students,  individuals  with  disabilities, 
and  professional  groups;  (3)  review  the 
findings  of  fact  and  decision  of  each 
impartial  due  process  hearing;  (4)  assist 
in  developing  and  reporting  such 
information  and  evaluations  as  may  aid 
DoDDS  in  the  performance  of  its  duties: 
(5)  make  recommendations  based  on 
program  and  operational  information  for 
changes  in  the  budget,  organization,  and 
general  management  of  the  special 
education  program,  and  in  policy  and 
procedure;  (6)  comment  publicly  on 
rules  or  standards  regarding  the 
education  of  children;  and  (7)  submit  an 
annual  report  of  its  activities  and 
suggestions  to  the  Director,  DoDDS,  by 
July  31  of  each  year.  The  Panel  will 
review  the  following  areas:  Quality 
hidicators  for  special  education 
program,  preschool  plans  for  young 
children  with  disabihties,  special 
education  transition  program. 
Individuals  with  Disabilities 
Amendments  Act  (IDEA),  interservice 
training,  and  medical  related  services. 


Dated.  April  16, 1993. 
L.M.  Bynom, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

{W.  Doc  93-9357  Filed  4-21-93;  8:45  am| 

BHJJNa  COOC  S00»-OMI 


Office  of  the  Secretary 
Addition  of  Basee  for  Cloaure 

AGENCY:  Defense  Base  Closure 
Commission  and  Realignment 
Commission. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  Public  Law  101- 
510,  as  amended,  the  Defense  Base 
Closure  and  Reahgnment  Commission 
publicly  announces  four  additiortal 
installations  for  consideration. 

At  the  hearing  held  on  March  29,  the 
Commission  voted  to  add  the  following 
installations  for  consideration  during 
review  and  analysis  of  the  DoD 
recommendations:  McClellan  AFB,  CA; 
Presidio  of  Monterey,  CA;  NAS  Agana, 
Guam;  and  Naval  Training  Canter  Great 
Lakes,  IL  These  installations  are  on  a 
list  for  consideration  for  possible 
additions  and/or  substitutions  to  the 
DoD  list  released  on  March  12, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Houston,  Director  of 
Communications  at  (703)  696-0504. 
Please  contact  the  Commission  to 
confirm  last  minute  changes  in  dates, 
times,  and  locations  of,  and  witness  lists 
for  all  upcoming  hearings. 

Dated:  April  19, 1993. 
L.M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison, 

Department  of  Defense.         f 

IFR  Doc.  93-9398  Piled  4-21-93;  8:45  ami 

BIUJNO  COOC  S00O-O4-M 


Draft  Environnf>ental  Impact  Statement 
(DEIS)  for  the  Theater  Missile  Defense 
(TMD)  Program 

AGENCY:  Stategic  Defense  Initiative 

Organization. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Proposed  Action  is  to 
conduct  research  and  development 
activities  that  would  give  the  United 
States  the  capabiUty  to  produce  and 
deploy  an  integrated,  comprehensive 
Theater  Missile  Defense.  The  Proposed 
Action  is  necessary  to  improve  the 
capability  of  the  United  States  to  defend 
its  forward-deployed  armed  forces  and 
its  friends  and  allies  against  hostile 
theater  missiles  in  any  foreign  theater  of 
operations.  TMD  consists  of  three 
components:  (1)  Active  Defense  to 
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destroy  enemy  missiles  in-flight;  (2) 
Counterforce  to  destroy  an  enemy's 
abihty  to  launch  missiles:  and  (3) 
Passive  Defense  to  evade  detection  and 
otherwise  enhance  survival  horn  missile 
attack.  A  network  of  Command,  Control, 
Commimications  and  Intelligence  (C^I) 
elements  would  support  each  of  these 
components  individually,  and  provide  a 
means  of  managing  and  integrating  the 
overall  TMD  system. 

The  DEIS  addresses,  to  the  extent   . 
possible,  the  potential  environmental 
impacts  of  the  research,  development 
and  testing;  production;  basing  (not 
deployment);  and  eventual 
decommissioning  of  the  proposed  TMD 
components.  It  also  identifies  fmy 
mitigation  measures  that  could  avoid  or 
lessen  those  impacts.  Environmental 
resource  topics  evaluated  include  ai^ 
quality,  noise,  surface  and  ground  water 
quality,  hazardous  materials  and  wastes, 
electromagnetic  radiation,  safety,  land 
use,  transportation,  and  biological  and 
cultural  resoim»s. 
LEAD  AGENCY:  U.S.  Army  Space  and 
Strategic  Defense  Command 
(USASSDC). 

COOPERATING  AGENCIES:  Strategic 
Defense  Initiative  Organization  (SDIO), 
U.S.  Navy.  U.S.  Air  Force. 

Alternatives  to  the  Proposed  Action 
analyzed  in  the  DEIS 

•  Improve  Active  Defense — involving 
only  Active  Defense  and  related  C^I 
research,  development  and  testing 
activities.  TMD  system  improvements 
would  only  occur  in  the  area  of 
intercepting  and  destroying  in-flight 
theater  missiles. 

•  Improve  Counterforce — involving 
only  Counterforce  and  related  C*I 
research,  development  and  testing 
activities.  TMD  system  improvements 
would  only  occur  in  the  areas  of 
detecting,  identifying  and  destroying 
fixed  and  mobile  launch  platforms, 
support  and  storage  facilities,  and 
command  and  control  nodes. 

•  Improve  Passive  Defense — 
involving  only  Passive  Defense  and 
related  C^I  research,  development  and 
testing  activities.  TMD  system 
improvements  would  occur  in  the  area 
of  camouflage,  cover  and  deception; 
hardening  of  military  assets;  reductions 
in  thermal  and  electronic  emissions; 
and  mobility. 

•  No-Action  Alternative — no  research 
and  development  activities,  no  testing 
activities,  and  no  production  or  basing 
would  be  undertaken  that  would  result 
in  an  integrated  and  comprehensive 
TMD  systems.  Normal  improvements 
and  maintenance  of  existing  systems 
(i.e.  aircraft,  missiles,  radars)  would 


occur  to  assure  their  performance 
against  traditional  combatant  forces. 

Invitation  to  Provide  Comments 

SDIO  will  hold  a  public  hearing  to 
solicit  comments  on  the  DEIS.  The 
public  hearing  will  be  held  at  7:00  p.m. 
on  May  18, 1993,  at  the  Ritz  Carlton 
(Pentagon  City)  Alexandria,  Virginia. 
Additionally,  comments  may  be 
provided  through  any  or  all  of  the 
following  means: 

(1)  Written  comments  and  questions 
about  the  TMD  DEIS  may  be  forwarded 
to:  D.  Randy  Gallien,  U.S.  Army  Space 
and  Strategic  Defense  Command,  ATTN: 
CSSD-EN-V.  P.O.  Box  1500,  Huntsville, 
AL  35807-3801. 

(2)  Verbal  comments  and  questions 
will  be  recorded  by  calling  toll-free 
(800)  729-4863  firom  April  23  through 
June  8, 1993. 

(3)  For  the  hearing  impaired,  the  toll- 
free  number  to  comment  is  (800)  627- 
4863. 

Written  comments  on  the  DEIS  should 
be  postmarked  by  June  8, 1993. 

Dated:  April  IS,  1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  93-9358  Filed  4-21-93;  8:45  am] 
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Dei>artment  of  the  Army 

Notice  of  Proposed  Change  Making  It 
Mandatory  for  Carriers  Participating  in 
the  One-Tlme-Oniy  (OTO)  Household 
Goods  and  Unaccompanied  Baggage 
Programs  To  Receive  Shipment 
Solicitations  and  Awards  in  an 
Automated  Method 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 
ACTION:  Notice  of  change. 

SUMMARY:  The  Military  Traffic 
Management  Command  is  proposing 
mandatory  use  of  the  automated 
program  to  receive  and  respond  to 
household  goods  and  unaccompanied 
baggage  solicitations  under  its  OTO.  The 
mandatory  utilization  of  the  automated 
program  will  benefit  both  the 
Department  of  Defense  (DOD)  and  the 
carrier  industry  by  increasing 
efficiencies  in  our  business  process. 
This  increased  efficiency  will  translate 
into  better  moving  service  for  the  DOD 
member.  HQMTMC  proposes  July  1. 
1993,  as  the  effective  date  of  mandatory 
usage  of  the  automated  system. 
Comments  on  this  proposal  are 
encouraged. 

DATES:  (Comments  must  be  received  by 
HQMTMC  on  or  before  May  15, 1993. 


ADDRESSES:  Mail  comments  to 

Headquarters,  Military  Traffic 

Management  Command,  ATTN:  MTOP- 

T-MC  (Mr.  Melvin  A.  Williams),  5611 

Columbia  Pike.  Falls  Church,  VA 

22041-5050. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Melvin  A.  Williams,  (703)  756- 

1585. 

SUPPLEMENTARY  INFORMATION:  The 

following  changes  will  be  made  to  the 

International  Personal  Property  Rate 

Solicitation.  1-2,  dated  October  1, 1991. 

Chapter  VII,  ITEM  702  Procedures 

d.  OTO  rate  requests  will  be  sohcited 
via  Easylink  message  system,  utilizing 
the  automated  OTO  program. 

e.  Bids  (rates)  will  be  submitted 
utilizing  the  automated  OTO  program 
via  Easylink  message  system.  Bids  will 
be  submitted  within  time  specified  in 
the  OTO  solicitation.  Rates  must  be 
submitted  in  accordance  with  the 
procedures  specified  in  this  solicitation, 
cannot  be  withdrawn,  nor  corrected 
subsequent  to  rate  submission  which 
will  be  specified  via  the  Easylink 
message  system.  Carriers  experiencing 
problems  with  electronic  transmissions 
must  contact  MTOP-T-MC  before  the 
1200  hours  deadline.  Rates  received 
after  the  deadline  will  not  be 
considered.  Uniform  tenders  are  not 
desired  and  will  not  be  submitted 
unless  specifically  requested  pursuant 
to  paragraph  h  below.  Bids  will  include 
file  number,  origin,  destination,  rate, 
and  whether  U.S.  or  foreign  flag  ocean 
or  air  service  will  be  provided.  When 
foreign  flag  service  is  utilized,  carrier 
must  annotate  tender  with  actual  foreign 
flag  routing. 

There  whI  be  no  changes  to  any  other 
part  of  the  above  item. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  93-9336  Filed  4-21-93;  8:45  am) 

BILUNO  CODE  S710-00-W 


Corps  of  Engineers 

Formation  of  Abiqulu  Lake  Citizens 
Advisory  Council 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  DOD. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Albuquerque  District,  is 
announcing  the  formation  of  a  Citizens 
Advisory  Council,  to  be  named  the 
Abiquiu  Lake  Qtizens  Advisory 
Council.  The  purpose  of  the  Council  is 
to  assist  the  Corps  in  evaluating 


alternatives  generated  during  scoping 
for  an  Environmental  Impact  Statement 
addressing  proposed  land  acquisition  to 
assure  proper  recreational  access  at 
Abiquiu  Lake,  New  Mexico.  The 
Council  will  also  serve  to  advise  the 
Corps  on  future  issues  regarding 
Abiquiu  Lake. 

Members  will  include  representatives 
from  associations,  landowners,  and 
recreational  users,  who  have  an  interest 
in  Abiquiu  Lake. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jimmy  Talent,  U.S.  Army  Corps  of 
Engineers,  Albuquerque  District,  P.O. 
Box  1589.  Albuquerque,  New  Mexico 
87103-1580,  (505)  766-1436. 

Kennflth  L  Denton, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-9337  Filed  4-21-93;  8:45  ami 

BHJJNa  CODE  3710-aa-M 


Corps  of  Engineers  To  Withdraw  a 
Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS) 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD, 

ACTION:  Notice  of  intent. 


Federal  Register  /  Vol.  58,  No.  76  /  Thursday.  April  22,  1993  /  NoUces  21563 


SUMMARY: 

1.  Planned  Action 

The  planned  action  is  to  withdraw  the 
notice  of  intent,  published  in  the 
Federal  Register  (57  FR  56570),  30 
November  1992,  to  prepare  a  Draft 
Environmental  Impact  Statement  on  a 
proposal  to  purchase  up  to 
approximately  6,185  acres  of  land 
within  Abiquiu  Reservoir  and  to 
construct  recreational  facilities  to 
develop  the  regional  potential  of  the 
lake. 

2.  Decision  to  Withdraw  EIS  Notice  of 
Intent 

Following  public  scoping  meeting,  the 
decision  was  made  to  withdraw  the 
current  Environmental  Impact 
Statement  process,  based  on  strong 
public  concern  that  the  proposed  action 
had  not  been  adequately  coordinated 
locally.  A  Citizens'  Advisory  Council  is 
being  established  to  assist  the  Corps  in 
defming  and  refming  cmrent  and 
foreseeable  problems,  issues,  and 
alternatives  relative  to  recreational 
access  and  future  water  storage  needs  at 
Abiquiu  Lake.  The  Council  will  also 
serve  to  advise  the  Corps  on  future 
issues  regarding  Abiquiu  Lake.  The 
creation  of  the  Citizens'  Advisory 
Council  offers  an  important  opportunity 
to  promote  team  building  among 
affected  landowners  and  communities, 
the  public,  and  the  Corps;  to  improve 


communication;  to  develop  a  partnering 
relationship  within  which  to  address 
shared  problems,  concerns,  and  goals;  to 
identify  and  achieve  mutually  beneficial 
solutions;  and  to  recommend  possible 
actions  under  the  authority  of  Public 
Law  100-522. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Notice  of  Intent 
may  be  directed  to;  Ms.  Sandra  L.  Rayl, 
USAED,  Albuquerque,  P.O.  Box  1580, 
Albuquerque,  NM  87103,  (505)  766- 
2187. 

Kenneth  L  Denton, 

Liaison  Officer. 

(FR  Doc.  93-9332  Filed  4-21-93;  8:45  am) 

MUJNQ  CODE  $710-«2-M 


Department  of  the  Navy 

Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee;  (5  U.S.C. 
app.  2),  notice  is  hereby  given  that  the 
Board  of  Advisors  to  the 
Superintendent,  Naval  Postgraduate 
School,  Monterey,  California,  will  meet 
on  May  20-21, 1993,  in  Herrmann  Hall 
(Building  220)  at  the  school.  All 
sessions  will  be  open  to  the  public. 

The  purpose  of  the  meeting  is  to  elicit 
the  advice  of  the  board  on  the  Navy's 
Postgraduate  Education  Program.  The 
board  examines  the  effectiveness  with 
which  the  Naval  Postgraduate  School  is 
accomplishing  its  mission.  To  this  end, 
the  board  will  inquire  into  the  curricula; 
instruction;  physical  equipment; 
administration;  state  of  morale  of  the 
student  body,  faculty,  and  staff;  fiscal 
affairs;  and  any  other  matters  relating  to 
the  operation  of  the  Naval  Postgraduate 
School  as  the  board  considers  pertinent. 

For  further  information  concerning 
this  meeting,  contact:  Commander 
Wayne  A.  Wagner,  USN  (Code  007), 
Naval  Postgraduate  School,  Monterey, 
CA  93943-5001,  Telephone:  (408)  656- 
2512. 

Dated:  April  5. 1993. 

Michael  P.  Riumnel, 

LCDR.JAGC.  USN.  Federal  Register  Uaison 
Officer. 

[FR  Doa  93-9354  Filed  4-21-93;  8:45  am) 

BiLUNO  CODE  W10-AE-F 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 


SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  May  24. 
1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW.,  room  3208.  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  5624.  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  Green  (202)  708-5174.  Individuals 
who  are  hearing  impaired  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington.  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

SUPPI^MENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  low,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following;  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  exiting  or  reinstatement;  (2) 
Title;  (3)  Frequency  of  collection;  (4) 
The  affected  public;  (5)  Reporting 
burden;  and/or  (6)  Recordkeeping 
burden;  and  (7)  Abstract.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Cary  Green  at  the  address 
specified  above. 
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Dated:  April  IS,  1993. 
CaryGcMD. 

Director.  Information  Resources  Management 
Service. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Reinstatement. 

Tide:  State  Annual  Performance  Report  for 
Dwight  D.  Eisenhower  Mathematics  and 
Science  Education  Act. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  federal  agencies  or  employees. 

Reporting  Burden: 

Responses:  104. 

Burden  Hours:  8,320. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  Data  is  needtMi  for  program 
management  and  to  determine  progress 
toward  National  Goals  and  goals  for  the 
program.  Respondents  are  State  Education 
agencies  and  State  Agencies  for  Higher 
Education. 

OGFice  of  Elementary  and  Secondary 
Education 

Type  of  Review.  Expedited. 

Title:  Application  for  Training  Programs  in 
Early  Childihood  Education  and  Violence 
Counseling. 

Abstract:  This  form  will  be  used  by  State 
Educational  agencies  to  apply  for  funding 
under  the  Early  Childhood  Education  and 
Violence  Counseling  Training  Program.  The 
Department  will  use  the  information  to  make 
grant  awards. 

Additional  Information:  The  funds 
appropriated  fi3r  the  program  expire 
September  30  and  awards  must  be  made 
before  that  date.  If  applications  are  available 
any  later  than  the  end  of  April,  it  will  not  be 
possible  to  make  awards  before  the  funds 
expire.  To  collect  this  information,  ED  is 
using  (a)  EDGAR  selection  criteria,  (b)  SF 
424,  (c)  the  statute,  and  (d)  the  application 
narrativa  When  approved,  the  application 
will  be  published  in  the  Federal  Kegister 
before  the  end  of  ApriL  We  are  asking  OMB 
to  approve  the  collection  by  April  23. 1993. 

Frequency:  Annually. 

Affected  Public:  Individuals  or  households: 
federal  agencies  or  employees;  nonprofit 
institutions. 

Reporting  Burden: 

Responses:  90. 

Burden  Hours:  540. 

Recordkeeping  Burden: 

Recordkeepers:  5. 

Burden  Hours:  50. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Confirmation  Report  for  the 
Graduate  Assistance  in  Areas  of 
National  Need  Program  Fellowship 
Recipients. 

Fi^uency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burdftn: 

Responses:  150 


Burden  Hours:  150. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstrtict:  The  Confirmation  Report  for 
the  Graduate  Assistance  in  Areas  of 
National  Need  Program  Fellowship 
Recipients  is  needed  by  university 
departments  to  document  the  students 
who  receive  fellowships  under  the 
Graduate  Assistance  in  Areas  of 
National  Need  Grant.  The  U.S. 
Department  of  Education  needs  the  form 
to  measure  and  enforce  compliance  with 
the  law  and  regulations. 

Type  of  Review:  New. 

Title:  Confirmation  Report  for  the 
Patricia  Rot)erts  Harris  Fellowship 
Recipients. 

Frequency:  Annually. 

Affected  Public:  Non-profit 
institutions. 

Reporting  Burden: 

Responses:  200 

Burden  Hours:  200. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract  The  Confirmation  Report  for 
the  Patricia  Roberts  Harris  Fellowship 
Recipients  is  needed  by  universities  to 
document  the  students  who  receive 
fellowships  under  the  Patricia  Robert 
Harris  Fellowship  Program.  The  U.S. 
Department  of  Education  needs  the  form 
to  measure  and  enforce  compliance  with 
the  law  and  regulations. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  New. 

Title:  Verification  of  Title  Vn  Funded 
Grant  Applications. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments. 

Reporting  Burden: 

Responses:  1,223. 

Burden  Hours:  184. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  These  verification 
instruments  will  collect  information  on 
the  services  provided  to  students/ 
participants  served  by  Title  VII  funded 
projects.  The  Department  will  use  the 
information  to  support  poUcy-related 
and  program  management  decisions. 
[FR  Doc.  93-9370  Filed  4-21-93;  8:45  ami 

BttUNG  CODE  400»4V-M 


DEPARTMENT  OF  ENERGY 

Noncompetitive  Award  of  Hnancial 
Assistance 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

summary:  The  Department  of  Energy 
(DOE),  Chicago  Field  Office,  through  the 
Dallas  Support  Office,  annoimces  that  it 
intends  to  award  a  grant  to  the  State  of 
New  Mexico.  The  proposed  award 
meets  the  criteria  In  10  CFR 
600.7(bK2)(i)(B)  in  addition  to  the  type 
of  factors  listed  in  10  CFR  600.14(d). 
The  financial  assistance  is  for  support  of 
the  1993  Region  VI  Weatherization 
Assistance  Program  Training  Conference 
to  be  conducted  on  June  &-10,  1993,  in 
Albuquerque,  New  Mexico.  The  State  of 
New  Mexico  is  the  conference  host. 
SUPPLEMENTARY  INFORMAHON:  The 
Weatherization  Assistant  Program 
Training  Conference  concentrates  on 
providing  state  and  local  agencies  the 
latest  changes  and  innovations  in 
weatherization  rules  and  technologies. 
The  conference  objectives  are  to 
improve  the  energy  efficiency  of  the 
dwelling  units  receiving  weatherization 
services  under  the  Department  of  Eneigy 
Weatherization  Assistance  Program.  The 
agenda  includes  training  on  the  new 
program  rule,  the  National  Energy 
Audit,  indoor  air  quality,  computer 
management,  leveraging,  health  and 
safety  and  other  weatherization  issues. 
The  conference  will  be  attended  by 
Federal,  State  and  local  weatherization 
program  managers.  The  mission  of 
increasing  the  energy  efficiency  and 
improving  the  dwelling  unit 
environment  of  low-income  persons 
will  be  advanced  through  participation 
in  the  conference.  Results  of  the 
conference  will  have  a  favorable  impact 
on  the  delivery  of  weatherization 
services  to  the  program  clients. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Gabour,  U.S.  Department  of 
Energy,  Dallas  Support  Office,  1420 
West  Mockingbird  Lane,  Suite  400. 
Dallas.  Texas  75247.  (214)  767-7232. 

Issued  in  Chicago,  Illinois,  on  April  6, 
1993. 

Timothy  S.  Crawford, 
Assistant  Manager  for  Administration. 
IFR  Doc.  93-9427  Filed  4-21-93;  8:45  ami 
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Bonneville  Power  Administration 

Floodplain  Statement  of  Findings  for 
the  Taylor  Lakes  Relocations  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA).  DOE. 
ACTION:  Floodplain  statement  of 
findings. 

SUMMARY:  This  is  a  Floodplain 
Statement  of  Findings  for  the  Taylor 
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Lakes  Relocation  Project  prepared  in 
accordance  with  10  CFR  part  1022.  DOE 
proposes  to  relocate  structures  on  the 
Big  Eddy-Chenoweth  No.  1  and  No.  2 
230-kiIovoh  (kV)  and  the  Dallas- 
Goldendale  No.  1  115-kV  transmission 
lines  in  order  to  remove  existing 
structures  from  wet  conditions  and 
improve  maintenance  accessibility  in 
the  Taylor  Lakes  area.  A  portion  of  the 
project  will  take  place  in  a  floodplain 
and  wetland  located  in  Wasco  County. 
Oregon.  DOE  prepared  an  assessment 
entitled  Wetland  Delineation  and 
Project  Report  describing  the  effects  and 
measures  designed  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain  and  wetland.  On  the  basis  of 
the  floodplain  assessment.  DOE  has 
determined  that  there  is  no  practicable 
alternative  to  the  proposed  activity  and 
that  the  proposed  action  has  been 
designed  to  minimize  potential  harm  to 
or  within  the  floodplain  and  wetland. 
DOE  will  allow  15  days  of  public  review 
after  pubhcation  of  the  statement  of 
findings  before  implementing  the 
proposed  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  M.  Taves.  EFBG,  Environmental 
Coordinator  for  Engineering,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland.  Oregon  97208-3621,  503-230- 
4995  or  FAX  503-230-3984. 
FOR  FURTHER  INFORMAHJN  ON  GENERAL 
DOE  FLOOOPLAIN/WETLANDS 
ENVIRONMENTAL  REVIEW  REQUIREMENTS 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight.  EH-25.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  202-586-4600 
or  800-472-2756. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
Floodplain  Statement  of  Findings  for 
the  Taylor  Lakes  Relocation  Project 
prepared  in  accordance  with  10  CFR 
part  1022.  A  Notice  of  Floodplain  and 
Wetlands  hivolvement  was  published  in 
the  Federal  Register  (57  FR  31703)  on 
July  17, 1992,  and  an  assessment  was 
incorporated  in  the  categorical 
exclusion  prepared  for  the  project.  A 
copy  of  the  assessment  was  sent  to  the 
appropriate  Federal,  state,  and  local 
agencies  for  review  and  comment.  DOE 
is  proposing  to  relocate  structures  on 
the  Big  Eddy-Chenoweth  No.  1  230-kV 
and  the  Dallas-Goldendale  No.  1  115-kV 
transmission  lines  in  order  to  remove 
existing  structures  from  wet  conditions 
and  improve  maintenance  accessibility 
in  the  Taylor  Lakes  area.  Thirteen  sets 
of  wood  poles  are  presently  in  water 
during  most  of  the  year.  By  removing 
these  structures  and  replacing  them 
with  two  new  wood  poles  and  two  new 
steel  structures,  the  lines  will  span  the 


floodplain  and  wetland  areas.  The  two 
wood  poles  will  be  located  outside  the 
floodplain.  while  the  two  steel  towers 
will  be  located  in  the  floodplain  in 
order  to  allow  the  lines  to  span  both  the 
wetland  areas  and  floodplain.  All 
towers  will  be  placed  away  from 
wetlands.  An  existing  maintenance  road 
will  be  realigned  in  order  to  access  the 
steel  towers.  A  portion  of  the  road  will 
cross  78  square  meters  (840  square  feet) 
of  wetland.  The  road  will  not  require 
excavating  into  the  wetland,  and  large 
diameter,  clean  rock  will  be  used  in 
order  not  to  inhibit  water  movement 
through  the  area.  It  is  expected  that 
vegetation  vdll  grow  in  and  around  the 
rock  fill  and  help  to  equalize  water 
temperatures  between  the  fill  and 
undisturbed  areas.  As  the  location  of 
these  structures  is  tightly  constrained  by 
the  design  of  the  transmission  system 
through  this  area,  alternative  locations 
for  the  structures  were  not  feasible.  The 
proposed  action  does  conform  to 
apphcable  state  and  local  floodplain 
protection  standards.  DOE  will  allow  15 
days  of  public  review  after  publication 
of  the  statement  of  findings  prior  to 
implementing  the  proposed  action. 

Issued  in  Portland.  Oregon,  on  April  9, 
1993. 

Randall  W.  Hardy. 

Administrator. 

IFR  Doc.  93-9425  Filed  4-21-93;  8:45  ami 

Buxma  cooc  Ms^-oi-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM87-1 7-000] 

Natural  Gas  Data  Collection  System; 
Notice  of  Availability  of  Revised 
Instructions,  Record  Formats, 
Software  and  User/Operations  Manual 
for  Certificate  Applications  and 
Extension  of  Time  for  Filing  Annual 
Reports  Pursuant  to  Order  No.  544 
From  May  1  to  June  1, 1993 

April  16, 1993. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  availability  of  revised 

instructions,  record  formats,  software 

and  user/operations  manual  for 

certificate  applications  and  an  extension 

of  the  filing  date  for  Annual  Reports 

pursuant  to  Order  No.  544  from  May  1 

to  June  1,  1993. 

SUMMARY:  On  September  21, 1992,  the 
Commission  issued  Order  No.  544  in 
Docket  No.  RM92-1 3-000.  That  order 
requires  companies  (1)  constructing 
natural  gas  facilities  to  transport  natural 
gas  pursuant  to  section  311  of  the 


Natural  Gas  Policy  Act  of  1978  (NGPA). 
or  (2)  replacing  natural  gas  facilities 
pursuant  to  §  2.55(b)  of  the 
Commission's  regulations,  to  notify  the 
Commission  at  least  30  days  prior  to 
commencing  construction  if  Uie  cost  of 
the  project  exceeds  the  amount 
specified  in  Column  1  of  Table  I  of 
§  157.208(d)  of  the  regulations  (for  1993 
that  amount  is  $6.4  milUon).  For  all 
other  projects  that  cost  less  than  the 
specified  amount,  the  companies  must 
file  an  annual  report  by  May  1  of  each 
year.  The  revisions  to  the  instructions, 
record  formats  and  software  for 
Certificate  Applications  filings  now 
provide  for  the  electronic  reporting 
requirements  of  Order  No.  544. 

This  revised  version  of  the  Certificate 
Applications  filing  instructions  and 
software  also  corrects  some  minor 
deficiencies  that  were  discovered  since 
the  last  issuance  dated  April  16, 1990 
(55  FR  15269.  April  23.  1990).  Most 
specifically,  a  structured  data  filing 
requirement  and  standard  hardcopy 
report  layout  is  now  established  for  the 
annual  Blanket  Certificates  report 
pursuant  to  §  157.207  of  the  regulations. 
Several  'user-friendly'  enhancements 
have  also  been  added  to  the  'main 
menu'  screen  of  the  software.  Users  are 
referred  to  the  user/operations  manual 
for  a  description  of  the  revised  operating 
instructions  for  this  menu. 

Appendix  A  of  this  notice  gives  a 
synopsis  of  the  specific  revisions  to  the 
record  formats  and  instructions.  The 
Commission  staff  has  designed  standard 
hardcopy  formats  to  display  the  new 
data  required  to  be  submitted.  These 
report  layouts  are  shown  in  Appendix  I 
(pages  119-141)  of  the  revised 
instructions  and  record  formats  manual 
titled  Natural  Gas  Pipeline  Company 
Certificate  Filings. 

The  Commission  realizes  that  the 
revised  instructions  and  software  being 
issued  through  this  notice  does  not 
allow  for  sufficient  time  to  meet  the 
May  1, 1993,  reporting  requirement  for 
the  Order  No.  544  Annual  Reports. 
Therefore,  the  Commission  is  extending 
the  filing  date  for  the  annual  reports  due 
on  May  1, 1993.  to  June  1. 1993.  This 
extension  of  time  applies  to  both  the 
paper  copy  and  electronic  filing. 
DATES:  The  revised  instructions,  record 
formats,  software  and  user/operations 
manual  are  available  on  April  16, 1993. 
ADDRESSES:  For  information  on 
obtaining  the  revised  software  and 
documentation,  please  contact  the: 
Public  Reference  &  Files  Maintenance 
Branch;  Federal  Energy  Regulatory 
Commission.  941  North  Capital  Street, 
NE.,  room  3104,  Washington,  DC  20426. 
(202)  208-1371. 
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FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  and  information 
relating  to  the  execution  of  this 
software,  contact  Camilla  Ng  at  (202) 
208-0758. 

SUPPt^MENTARY  INFORMATION:  The 
software  being  made  available  at  this 
time  was  developed  for  Commission  U5e 
and  to  assist  the  companies  in 
complying  with  the  electronic 
submission  requirements  for  filing 
certificate  applications,  amendments, 
supplements  and  reports  in  accordance 
with  Order  Nos.  493  of  April  27. 1988 
{53  FR  15025),  493-A  of  August  10. 

1988  (53  FR  30027).  493-B  of  December 
9, 1988  (53  FR  49652),  493-C  of  May  17. 

1989  (53  FR  21197),  and  493-D  of 
February  3. 1993  (58  FR  7985). 

The  software  (data  entry,  edit- 
checking  and  hardcopy  print)  user/ 
operations  manual,  and  instruction  and 
record  formats  manual,  in  WordPerfect 
5.1  format,  are  available  on  four  (4)  3.5" 
or  5.25"  high-density  diskettes 

Copies  of  the  software  and 
documentation  files  are  available 
through  the  Commission's  duplication 
contractor.  LaDom  System  Corporation 
(LaDom).  The  software  and 
documentation  can  be  purchased  on 
diskette  in  the  fblloM-ing  ways: 

(1)  By  written  request  to  the 
Commission.  Federal  Energy  Regulatory 
Commission.  825  N.  Capitol  Street,  NE., 
Washington,  DC  20426;  ATTN:  Mr. 
William  McDermott,  Chief.  Public 
Reference  k  Files  Branch. 

Please  enclose  a  check,  payable  to 
LaDom  System  Corporation  for  $7.00 
per  diskette  ordered  and  $3.40  to  cover 
postage  and  handling.  Allow  10-14  days 
for  processing  and  delivery. 

(2)  Directly  from  LaDom  System 
Corporation  at  the  cashier's  window  in 
the  Commission's  Public  Reference 
Room  for  $7.00  per  diskette  plus 
applicable  sales  tax.  if  any.  The  Public 
Reference  Room  is  located  on  the  third 
floor.  941  N.  Capitol  Street,  NE., 
Washington^  DC 

(3)  By  telephone  request  to  LaDom 
Energy  Information  Services  at  1-600- 
676-reRC.  Orders  placed  by  phone  will 
be  assessed  charges  as  follows: 

(a)  A  $25.00  processing  fee. 

(b)  $7.00  per  diskette  ordered,  and 

(c)  Cost  ot  shipping  and  handling. 
(The  requestor  will  have  a  choice  of 
regular  mail,  2-Day  Express  Mail  or 
Federal  Express). 

Please  contact  the  Commission's 
Public  Reference  ft  Files  Maintenance 
Branch  on  (202)  208-1371  or  LaDom  (1- 
800-676-FERC)  for  information  and  the 
cost  of  piirchasing  the  paper  version  of 
the  documentation. 


LaDom  System  Corporation 
employees  cannot  answer  questions 
regarding  the  use  or  operation  of  the 
software.  Any  questions  ccmceming  the 
operation  and  use  of  the  software 
should  be  directed  to  the  individual 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  notice. 

This  notice  is  available  throu^  the 
Commission  Issuance  Posting  System 
(OPS),  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 
CIPS  is  available  at  no  charge  to  the  user 
and  may  be  accessed  on  a  24-hour  basis 
using  a  personal  computer  with  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  300. 1200  or  2400  baud 
dial  (202)  208-1397.  For  access  at  9600 
baud,  dial  (202)  208-1781.  FERC  is 
using  U.S.  Robotics  HST  Dual  Standard 
modems.  If  you  have  any  problems  in 
obtaining  a  copy  of  this  notice  throu^ 
OPS,  please  call  (202)  208-2474.  This 
notice  will  be  available  on  OPS  for  30 
days  from  the  date  of  issuance. 

In  addition  to  publishing  the  text  of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Public 
Reference  Room  (room  3104)  at  the 
Commission's  headquarters.  941  North 
Capitol  Street.  NE..  Washington.  DC 
20426. 

Linwood  A.  Watsoii.  Ir^ 
Acting  Secretary. 

Appendix  A — Summary  of  Rerisions  to 
the  Instructions  and  Record  Formats 
for  the  Electronic  Filing  of  Certificate 
Applications 

General  Information 

1.  Paragraph  I.  Purpose:  has  been 
changed  to  include  subpart  A  of  part 
284.  and  the  environmental  Report 
under  part  380. 

General  Instructions 

1.  Delete  all  references  and 
instructions  with  respect  to  Schedule/ 
Record  CA03.  This  record  has  been 
deleted. 

Formats  B-  Appendices 

1.  All  Exhibits  are  renamed  as 
Appendices. 

2.  In  Record/Schedule  CAOl.  add  the 
following  codes  to  Item  No.  4: 

Code  =  4.  Report/Compliance  Filing; 
Code  =  5.  Annual  Report,  see  NOTTb  1 

3.  In  CAOl.  add  new  TYPE  OF  CASE 
codes  in  NOTE  1: 


22— Gathering  Service 
23 — ^Reclassification  of  Facilities 
24— Construction  Report  (S  157.20(c)) 
25— Acquisition  Report  (§  157.20(d)) 
26— Annual  Report  (§  157.207) 
27— Abandonment  Report  (§  157.21(d)) 
28— Abandonment  Report  (§  157.216(c)) 
29 — Compliance  Filing 
30 — Annual  Report  (Order  544- 
S  284.11(d)(2)) 

31— Advance  Notification  (Order  544- 
§  284.11(b)) 

32— Annual  Report  (Order  544- 
S2.55(b)(4)(ii) 

33 — Advance  Notification  (Order  544- 
§2.55(b)(l)(iii) 

Modify  the  description  of  codes  1. 2, 3 
and  4  by  adding  "(7c)"  to  each 
description. 

4.  In  Schedule/Record  CA02.  a  new 
code  has  been  added  to  Item  No.  16: 
CODE  =  8.  affiliated  entity 

5.  In  Schedule/Record  CA02,  a  new 
code  has  been  added  to  Item  No.  18: 
CODE  =  3.  seasonal 

6.  In  Schedule/Record  CA02. 
comments  to  Item  No.  21  have  been 
modified  to  indicate  that  volume  is  to  be 
a  best  estimate  but  not  to  exceed  Peak 
Day  Volume  x  365  days. 

7.  In  Schedule/Record  CA02. 
comments  to  Item  No.  24  have  been 
changed  to  indicate  that  this  is  a 
proposed  date  either  for  service  to 
commence  or  in  the  case  of 
abandonment,  a  proposed  date  for  the 
abandonment  to  be  effective. 

8.  Schedule/Record  CA03  has  been 
deleted. 

9.  In  Schedule/Record  CA09.  new 
codes  have  been  added  to  Item  No.  112: 
CODE  =  3.  4.  5  and  6  to  allow  Oiis 
record  to  be  used  for  reporting 
requirements  under  §  157.20. 

For  Item  No.  113.  a  new  CODE  =  11, 
STORAGE  FIELD  has  been  added. 

New  Items  Nos.  128A— 
COMMENCEMENT  or  INSERVICE 
DATE  and  128B— STATUS  OF 
CONSTRUCTION  have  been  added  to 
allow  for  conformity  when  filing  reports 
under  §157.20. 

10.  Added  a  new  record.  CA15.  to 
accommodate  new  filing  requirements 
under  Order  No.  544  and  Blanket 
Certificate  Annual  report  pursuant  to 
§284.11. 

11.  In  Appendix  C — Regulation 
Codes,  the  following  dianges  have  been 
made  to  facilitate  the  filing  of  certificate 
applications: 

a.  Add  new  codes: 
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Code 


142 
143 
320 


Reguiatkxi  section 


157^ 

167.21  

157.20e<eM1-3) 


Structured  data 
recofd 


CA1S 
CAIsT 


Exhit>it/lnforTnatlon  to  be  reported 


157.208(e)(1-0) 

157.21 1(c)(2-3)  ..._ 

157211(c)(1)  

157.213(c) 

157.214(c) 

157215(bK1)  (H).  (H)  „ 

157.215(bM1)  (I).  Ov).  (V).  (VI) 

157.21 5(b)(2)  

157.216(d) 

157.21 6(d)(1-5) ....... 

157.217(b)  

157.218(b)  


CA15 
CAIS 


CA15 


CA15 


CA15 
CA15 


Certiftcate  Compliance  Report 
Abandonment  Compliance  Report 

Constuictton,  Acquisition,  Operation  and  Miscellaneous  Rearranoement  of 
Facilities:  Contents  of  Annual  Report 

Do. 
Sales  Taps:  Contents  of  Annuid  Report  Taps 

Do. 
Storage  Servtee:  Contents  of  Annual  Report 
Inaease  in  Storage  Capactty:  Contents  of  Semi-annuei  Report 
Storage  project  Contents  of  Annual  Report 

Do. 
Storage  Project:  Contents  of  Quarterly  Report 
Abandonment  Contents  of  Annual  Report 

Do. 
Changes  in  Rata  Sd^eduie:  Contents  of  Annual  Report 
Changes  in  Customer  Name:  Contents  of  Annual  Report 


Part2 


327 
328 


2.55(bK1)(ili) 
2.55(B)(4)(B) . 


CA15 
CA15 


Advance  Nottication.  Environments  Compliance 
Annual  Report,  Environmental  Compliance 


399 
400 


Part  284,  Subpart  A 


284.11(b)  .... 
284.11(d)(2) 


CA15 
CA15 


Advance  Notification,  Environmental  Compliance 
Annual  Report.  Envirorvnental  Compliance. 


12.  E)eleted  Appendix  F— 
Environmental  Factors  from  the  formats. 

13.  Updated  Appendix  H — Pipeline 
Company  ID  Codes  have  been  added 
and  corrected. 

IFR  Doc.  93-9369  Filed  4-21-93;  8:45  ami 
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[Docket  No.  JD93-07010T  Texa»-132] 

Texas;  NGPA  Determination  by 
Jurisdictionai  Agency  Designating 
Tight  Formation 

April  16, 1993. 

Take  notice  that  on  April  12. 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  portions  of  the  Wilcox 
F-5  Formation,  underlying  a  portion  of 
Live  Oak  County,  Texas,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  PoUcy  Act  of  1978.  The 
designated  area  is  in  Railroad 
Commission  District  No.  2  and  includes 
all  or  portions  of  the  following  surveys: 

Cameron  County  School  Land  Survey 

#33,A-146 N2/3 

J.D.  Jamison  Survey  #,  A-268 S/4 

J.  Poitevent  Survey  #1,  A-327 S/2 

LM.H.  Washington  Survey  #169,  A- 

480 All 

James  Warmsley  Survey  #168,  A-481 All 

J.W.  Fannin  Survey  #31.  A-181 All 

R.D.  Moore  Survey  #30,  A-297 All 

R.D.  Moore  Survey  #29.  A-278 N/2 

Green  B.  Simmons  Survey  #165,  A- 

425 All 


Denis  McGowan  A-29 N/3 

Santiago  McGloin  A-26 S/2 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portions  of  the  Wilcox  F-5 
Formation  meet  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Unwood  A.  Watson.  Jr., 
Acting  Secretary. 
[PR  Doc.  93-9367  Filed  4-21-93;  8:45  ami 
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[Docket  No.  JO93-0701  IT  Texae-1 33] 

Texas;  NGPA  Determination  by 
Jurisdictionai  Agency  Designating 
Tight  Formation 

April  16. 1993. 

Take  notice  that  on  April  12, 1993. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Cisco-Canyon 
Sandstone  Formation  underlying  a 
portion  of  Glasscock  COunty,  Texas, 


qualifies  as  a  tight  formation  luider 
section  107(b)  of  the  Natural  Cks  Policy 
Act  of  1978.  The  designated  area  covers 
approximately  1.280  acres  in  Railroad 
commission  District  No.  8  and  consists 
of  all  of  Sections  9  (A-«9)  and  10  (A- 
987)  of  Block  32  in  Township  5  South. 
T  &  P  RR  CO.  Survey. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portions  of  the  Cisco-C^anyon 
Sandstone  Formation  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  In  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
C:apitol  Street,  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
IFR  Doc  93-9368  Filed  4-21-93;  8:45  am] 
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[Docket  Na  ER93-3S6-000] 
Wisconsin  Electric  Power  Co.;  FiWng 

April  9, 1993. 

Take  notice  that  Wisconsin  Electric 
Power  company,  (Wisconsin  Electric) 
on  April  5. 1993,  tendered  for  filing 
1992  cost  support  for  its  existing 
transmission  rates  that  were  originally 


21568 


Federal  Register  /  Vol.  58.  No.  76  /  Thursday.  April  22,  1993  /  Notices 


accepted  for  filing  in  1983  in  Docket  No. 
ER83-2. 

Wisconsin  Electric  respectfully 
requests  an  effective  date  of  February  4. 
1993,  coincident  with  its  filing  of  the 
four  transmission  service  agreements 
that  are  the  subject  to  this  proceeding. 

Copies  of  the  filing  have  been  served 
on  The  Wisconsin  Public  Power  Inc. 
SYSTEM,  and  the  Public  Service 
Commission  of  Wisconsin. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Hie  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  wiih  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
April  23. 1993.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Loia  D.  CasheU. 

Secretary. 

(PR  Doc.  93-9366  Filed  4-21-93;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Week  of  March 
12  Through  March  19, 1993 

During  the  week  of  March  12  through 
March  19, 1993,  the  appeals  and 
applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 


the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy,  Washington.  DC  20585. 

Dated:  April  15, 1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  appeals 

[Week  of  Mar.  12  through  Mar.  19. 1993] 


Date 

Hame  and  location  of  applicant 

Case  No. 

Type  of  sutMnission 

Mar.  3.  1993 

Eugene  Maples,  Hopkins.  SC 

LFA-0276 

Appeal  of  an  information  request  denial.  If  granted:  The  un- 
dated Freedom  of  Information  Request  Denial  issued  by 
the  FOI  and  Privacy  Acts  Branch  would  be  rescinded,  and 
Eugene  Maples  would  receive  a  waiver  of  fees  for  certain 
documents. 

Refund  Appi-ications  Received 

[Week  of  Mar  12  to  Mar.  19. 1993] 


^4anr)e  of  re- 

Date ra.  . 

fund  proceed- 

ceived 

ino/name  of 
refund  appli- 
cant 

Case  Ho. 

3/12/93  thnj 

Cnjde  oH  re- 

RF272-94566 

3/19/93. 

fund  appli- 

thru RF272- 

cations  re- 

94577. 

ceived. 

3/12/93  thnj 

Atlantic  Rich- 

RF304-13714 

3/19/93. 

field  appli- 

thnjRF304^ 

cations  re- 

13732. 

ceived. 

3/15/93 

GUf/Evarts 
Sen/ice  Sta- 
tion. 

RF300-21723. 

3i/16«3 

Timmers 
Petroleu. 
Inc. 

RF300-21724 

3/17/93 

Berlunan 
Brothers 
Texaco. 

RF321-19657. 

3/1093 

BurVs  Texaco 
&  Repair. 

RF321 -19658 

3/18«3 

C&ROil 
Company. 

RF30O-21725 

y^Bf93 

C&ROil 
Company. 

RF300-21726 

Refund  Applications  Received— 

Continued 

[Week  ol  Mar.  12  to  Mar.  19. 1993] 


IMame  of  re- 

Date re- 
ceived 

fund  proceed- 

ino/name  of 
reoind  appli- 

Case No. 

cant 

3/18«3 

Bishop  Baking 
Company, 
Inc. 

RC272-178. 

3J^6J93 

Lansdale  Yel- 
low Cab 
Company. 

RC272-179. 

3/ia«3 

Diamond 
Transpor- 
tation Sys- 
tem. 

RF272-180. 

3/18/93  ....... 

Opelousas 
Bayou  Sta- 
tion. 

RF346-40. 

3/18/93 

Krotz  Springs 
Canal. 

RF346-41. 

3/19/93 

Buretz  Texaco 
Station. 

RF321-19659. 

3/19/93 

Jay  &  Kay 
Texaco. 

RF321-19660. 

3/19/93 

Maryville  Tex- 
aco. 

RF321-19661. 

(PR  Doc.  93-9426  Filed  4-21-93;  8:45  am] 
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Cases  Filed  During  the  Week  of  March 
19  Through  March  26. 1993 

During  the  week  of  March  19  through 
March  26, 1993.  the  applications  for 
exception  or  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals.  Department  of 
Energy.  Washington.  DC  20585. 

Dated:  April  15, 1993. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals 
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List  of  Cases  Received  By  the  Office  of  Hearings  and  Appeals 

[Week  o(  Mar.  19  mrough  Mar.  26, 1993) 


Date 


Mar.  23, 1993 


Do 


Mar.  19. 

1993  

Do  . 

Mar.  24.  1 

993  

Name  and  location  of  applicant 


Duncan  Thompson  Petroleum,  Inc.,  At- 
lanta. GA. 


MoWI/NGL  Supply.  Inc..  St  Louis.  MO 


Texpoft  Oil  Company.  Houston.  TX 


Do. 


Do 
Do 


Arco/Arf  s  Arco.  Atlantic  Beach.  PL 


Edmund  Birttett.  Shawneetown,  IL 


Case  No. 


Gull/Interstate  Gulf.  Coiuinbus  Gulf  «1. 
Tryon.  NC. 


Power  City  Electric.  Inc..  Spoicane.  WA 


Shell/M&M  Oil  Senrice,  Bolton.  CT 


LEE-0048 


RR225~44 


LEE-0047 


RR304-58 


RR272-102 


RR300-247. 
RR300-248 


LFA-0277 


RR315-7 


Type  of  submission 


Exception  to  the  reporting  requirements.  If  granted;  Duncan 
Thompson  Petroleum,  Inc.  would  not  t>e  required  to  file 
Fomi  EIA-782B;  Resellers'/Retailers'  Monthly  Petroieum 
Product  Sales  Report. 

Request  for  modification/rescission  In  the  Mobil  refund  pro- 
ceeding. If  granted:  The  March  8.  1988  Decision  and 
Order  (Case  No.  RF225-10749)  issued  to  NGL  Supply, 
Inc.  would  be  modified  regarding  the  firm's  Application  for 
Refund  submitted  in  the  Mobil  refund  proceeding. 

Exception  to  the  reporting  requirements.  If  granted:  Texport 
Oil  Company  would  not  be  required  to  file  Form  EIA-782B, 
Resellers/Retailers'  Monthly  Petroleum  Sales  Report. 

Request  for  modificationAescission  In  tf>e  Arco  refund  pro- 
ceeding. If  granted:  The  Feboiary  25,  1993  Dismissal  Let- 
ter (Case  No.  RF304-13342)  issued  to  Art's  Arco  would 
be  modified  regarding  the  fimi's  Application  for  Refund 
submitted  in  the  Arco  Refund  proceeding. 

Request  for  modification/rescission  in  the  cmde  oa  refund 
proceeding.  If  granted:  The  April  1989  Supplemental  Dis- 
tribution (Case  No.  RF272-36525)  issued  to  Edmund 
Birkett  would  be  modified  regardir>g  the  firms  Application 
for  Refund  submitted  in  the  Cnjde  Oil  Refund  proceeding. 

Request  for  modificatiorVrescission  in  the  Gulf  refund  pro- 
ceeding, if  granted:  The  March  15,  1993  Decision  and 
Order  (Case  No.  RF300-14882  &  RF300-14883)  issued  to 
Interstate  Gulf  and  Columbus  Gulf  «1  would  be  modified 
regarding  the  firm's  Applications  for  Refund  submitted  in 
the  Gulf  refund  proceeding. 

Appeal  of  an  information  request  denial.  If  granted:  Power 
City  Electric,  Inc.  would  receive  access  to  DOE  infoma- 
bon. 

Request  for  modification/rescission  in  the  Shell  refund  pro- 
ceeding. If  granted:  The  July  24,  1989  Decision  and  Order 
(Case  No.  RF315-1810)  issued  to  M&M  Oil  Sendee  would 
be  modified  regarding  that  firm's  Application  fof  Refund 
submitted  in  the  Shell  refund  proceeding. 


Refund  Applications  Received 


Date 


3/19/93  thru 
3/26/93. 


3/19/93  thru 
3/26/93. 

3/19/93  thru 
3/26/93. 


3/19/93  thru 
3/26/93. 


3/22/93 


3/22/93 
3/22/93 


3/23/93 


Name  of  re- 
fund proceed- 
ing/name of 
refuTKl  appli- 
cant 


Case  No. 


Crude  oil  re- 

RF272-94578 

fund  appli- 

thru RF272- 

cations  re- 

94588. 

ceived. 

Gulf  Oil  refund 

RF300-21729 

applications 

thru  RF300- 

received. 

21735. 

Atlantic  Rich- 

RF304-13733 

field  appli- 

thmRF304- 

cations  re- 

13757. 

ceived. 

Texaco  refund 

RF321-19662 

applications 

thm  RF321- 

received. 

19671. 

Breaux  Bridge 

RF346-42. 

Bayou  Self 

Sendee. 

Harry's  Comer 

RF346-43. 

Briscoe  Canal/ 

RF346^t4. 

North  Main 

Canal. 

McMici(ie& 

RF315-10279. 

Edwards. 

Refund  Applications  Received— 
Continued 


Name  of  re- 

fund proceed- 

Date 

ing/name  of 
refund  appli- 

Case No. 

cant 

3/24/93 

Security  Van 
Lines,  Inc.. 

RC272-181. 

3/25/93 

New  England 
Motor 
Freight,  Inc.. 

RC272-182. 

3/25/93 

Crete  Carrier 
Corporation. 

RC272-183. 

[PR  Doc.  93-9428  Filed  4-21-93;  8:45  am) 
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Implementation  of  Special  Refund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 


Energy  (DOE)  announces  the  proposed 
procedures  for  the  disbursement  of 
$829,057.49.  plus  accrued  interest, 
obtained  by  the  IX)E  under  the  terms  of 
two  consent  orders  entered  into  with 
Richome  Oil  and  Gas  Company. 
Herrmann  Energy,  Jerome  B.  Herrmann, 
Richard  P.  Herrmann.  Kevin  Herrmann, 
and  Stanley  Herrmann  (Case  No.  LEF- 
0041)  and  Ball  Marketing.  Inc..  Charles 
Goss.  Baker  R.  Littlefield  and  Robert  L. 
McAdams  (Case  No.  LEF-0043).  The 
OHA  has  determined  that  the  funds  will 
be  distributed  in  accordance  with  the 
DOE'S  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4. 
1986). 

DATES  AND  ADDRESSES:  Applications  for 
Refund  from  the  crude  oil  funds  should 
be  clearly  labeled  "Application  for 
Crude  Oil  Refunds"  and  should  be 
mailed  to  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings 
and  Appeals.  Department  of  Energy. 
1000  Independence  Avenue,  SW.. 
Washington,  DC  20585.  Applications  for 
Refund  must  be  filed  in  duplicate  no 
later  than  June  30. 1994.  Any  party  who 
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has  previously  Bled  an  Application  for 
Refund  should  not  Hie  another 
Application  for  Refund  from  the  present 
crude  oil  funds.  The  previously  filed 
crude  oil  application  will  be  deemed 
filed  in  all  crude  oil  proceedings  as  the 
procedures  are  finalized. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thonuks  L.  W'ieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1000 
Independence  Ave.,  SW.,  Washington. 
DC  20585,  (202)  58^-2390. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  §  205.282(c)  of  the 
procedural  regulations  of  the 
Department  of  Energy  (DOE),  10  CFK 
§  205.282(c),  notice  is  hereby  given  of 
the  issuance  of  the  Decision  and  Order 
set  out  below.  The  Decision  and  Older 
sets  forth  the  procedures  that  the  DOE 
has  formulated  to  distribute  $829,057.49 
that  has  been  remitted  by  Richome  Oil 
and  Gas  Company,  Herrmann  EnHrpy. 
Jerome  B.  Herrmann,  Richard  P. 
Herrmann,  Kevin  Herrmann,  Stanley 
Herrmann,  Ball  Marketing,  Inc.,  Cliaries 
Goss,  Baker  R.  Littlefield  and  Roben  L 
McAdams  to  the  DOE.  The  DOE  is 
currently  holding  the  funds  in  an 
interest  bearing  account  pending 
distribution. 

The  DOE  has  determined  to  distribute 
these  funds  in  accordance  with  the 
DOE's  Modified  Statement  of 
Restitutionary  Policy  Concerning  Crude 
Oil  Overcharges.  51  FR  27899  (August  4 
1986).  Under  the  Modified  Policy,  crude 
oil  overcharge  monies  are  divided 
among  the  states,  federal  governmein. 
and  injured  purchasers  of  refined 
products.  Under  the  plan,  refunds  to  the 
states  will  be  in  proportion  to  eaiJi 
state's  consumption  of  petroleum 
products  during  the  period  of  pnce 
controls.  Refunds  to  eligible  purchasers 
will  be  based  on  the  number  of  gallons 
of  petroleum  products  that  they 
purchased  and  the  extent  to  which  (hey 
can  demonstrate  injury. 

Applications  for  Refund  must  be 
postmarked  no  later  than  June  30, 1994 
As  we  state  in  the  Decision,  any  parly 
who  has  previously  submitted  a  refund 
application  in  the  crude  oil  refund 
proceedings  should  not  file  another 
Application  for  Refund  in  the  crude  oil 
proceedings.  The  previously  filed  crude 
oil  application  will  be  deemed  filed  in 
all  crude  oil  proceedings  as  the 
procedures  are  finalized. 

Dated:  April  16,  1993. 
George  B.  Bnzaty, 

Director,  Office  of  Hearings  and  Appeals. 

Implementation  of  Special  Refund 
Proceduns 

Names  of  Firms:  Richome  Oil  and  Cas 
Company,  Herrmann  Energy,  j(>rorae  B. 


Hemmann,  Richard  P.  Herrmann,  Kevin 
Herrmann,  and  Stanley  Herrmann.  Ball 
Marketing,  Inc.,  Charles  Goss,  Baker  R. 
Littlefield  and  Rol)ert  L.  McAdams. 

Date  of  Filings:  February  20,  1992. 

Case  Numbers:  I>EF-0041,  LEF-0043. 

Under  the  procedural  regulations  of  the 
Department  of  Energy  (DOE),  the  Economic 
Regulatory  .Administration  (ERA)  may 
request  that  the  Office  of  Hearings  and 
Appeals  (OHA)  formulate  and  implement 
special  refund  procedures,  lOCFR  205.281. 
These  procedures  are  used  to  refund  monies 
to  those  injured  by  actual  or  alleged 
violations  of  the  DOE  price  regulations. 

Jn  this  Decision  and  Order,  we  consider 
two  Petitions  for  Implementation  of  Special 
Refund  Procedures  filed  by  the  ERA  on 
February  20, 1992  for  crude  oil  overcharge 
funds.  The  funds  at  issue  in  these  Petitions 
were  obtained  from  Richome  Oil  and  Gas 
Qimpany,  Herrmann  Energy,  Jerome  B. 
Hermann,  Richard  V.  Herrmann,  Kevin 
Hen-Tiann.  and  Stanley  Herrmann  (Richome) 
(Case  No.  LI;F-0041)  and  Bail  Marketing, 
In:;.  Charles  Goss,  Baker  R.  Littlefield,  and 
Ri)bert  L.  McAdams  (Bdll)  (Case  No.  LEF- 
004  i).  Thi.s  Office  issued  a  Remedial  Order 
agamst  Riihorne  for  violations  of  the  crude 
oil  prif.-e  regulations  during  the  period  from 
Ncvember  27, 1973  through  December  31. 
1 974  Richome  Oil  and  Gas  Co.  (a.k.a. 
Hemnann  Energy).  2i  DOE  183,003  (1991). 
On  September  3,  1991,  Richome  entered  into 
a  f'/onscnl  Order  with  the  DOE  in  which  it 
iigreod  to  pay  S30.343  in  order  to  resolve  the 
DOE's  claim  without  the  expense  and 
inconvenience  of  further  administrative  or 
judicial  proceedings.  Richome  paid  the 
$:i0,343  m  the  DOE  on  October  8. 1991.  On 
November  24, 1984,  the  DOE  issued  a 
l'ro|iosed  Remedial  Order  (PRO)  which 
dlleged  that  Ball  Marketing.  Inc.  committed 
violations  of  the  price  regulations  covering 
itiii  sale  of  crude  oil  during  the  period 
January  1. 1974  through  March  31.  1976.  Ball 
Marketing.  Inc.  filed  a  Statement  of 
Objections  to  the  PRO  with  the  OHA  on  May 
I    19BS  Ball  Marketing.  Inc.  also  filed  a 
Motion  to  Join  Ctiaries  Goss.  Baker  R 
Littlefield,  and  Robert  L.  McAdams  as  parties 
Id  the  prcKoeding.  On  April  7. 1987.  the  OHA 
issued  a  Dttcision  and  Order  which  granted 
hall  Marketing,  Inc.'s  Motion  to  Join.  Ball 
Marketing.  Inc.,  15  DOE  1  83,031  (1987).  In 
October  19H7,  the  DOE  and  Ball  entered  into 
a  Consent  Order  which  satisfied  the  DOE's 
claim  against  Ball.  The  Consent  Order 
became  efffKtive  on  December  1, 1987.  The 
DOE  collected  a  total  of  $798,714.49  from 
Ball  in  settlement  of  this  matter. 

In  sum.  Richome  and  Ball  remitted  a  total 
of  $829,057.49  to  the  DOE.  This  Dfccision  and 
Order  establishes  the  OHA's  procedures  to 
distribute  those  funds. 

The  general  guidelines  which  the  OHA 
may  use  to  formulate  and  implement  a  plan 
to  distribute  refunds  are  set  forth  in  10  CFR 
Part  205,  subpart  V.  The  subpart  V  process 
may  be  used  in  situations  where  the  DOE 
cannot  readily  identify  the  persons  who  may 
have  been  injured  as  a  result  of  actual  or 
alleged  violations  of  the  regulations  or 
ascertain  the  amount  of  the  refund  each 
person  should  receive.  For  a  more  detailed 
discussion  of  subpart  V  and  the  authority  of 


the  OHA  to  fashion  procedures  to  distribute 
refunds,  see  Office  of  Enforcement.  9  DOE 
1 82.508  (1981),  and  Office  of  Enforcement.  8 
DOE  1 82,597  (1981).  We  have  considered  the 
ERA'S  request  to  implement  Subpart  V 
procedures  with  respect  to  the  monies 
received  from  Richome  and  Ball  and  have 
determined  that  such  procedures  are 
appropriate. 

1.  Background 

On  July  28, 1986.  the  DOE  issued  a 
Modified  Statement  of  Restitutionary  Policy 
Concerning  Crude  Oil  Overf;harges.  51  FR 
27899  (August  4,  1986)  (the  MSRP).  The 
MSRP,  issued  as  a  result  of  a  court-approved 
Settlement  Agreement  in  In  re:  The 
Deportment  of  Energy  Stripper  Well 
Exemption  Litigation.  M.D.L.  No.  378  (D. 
Kan.  1986)  (the  Stripper  Well  Agreement), 
provides  that  crude  oil  overcharge  funds  will 
be  divided  among  the  states,  the  federal 
government,  and  injured  purchasers  of 
refined  petroleum  products.  Under  the 
MSRP,  up  to  twenty  f)ercent  of  these  crude 
oil  overcharge  funds  will  be  reserved  to 
satisfy  valid  claims  by  injured  purchasers  of 
petroleum  products.  Eighty  percent  of  the 
funds,  and  any  monies  remaining  after  all 
valid  claims  are  f>aid,  are  to  be  disbursed 
equally  to  the  states  and  federal  government 
for  indirect  restitution. 

Shortly  after  the  issuance  of  the  MSRP,  the 
OHA  issued  an  Order  that  announced  its 
intention  to  apply  the  Modified  Policy  in  all 
subpart  V  proceedings  involving  alleged 
crude  oil  violations.  Order  Implementing  thH 
MSRP.  51  FR  29689  (August  20,  1986).  In 
(hat  Order,  the  OHA  solicited  comments 
concerning  the  appropriate  procedures  to 
follow  in  processing  refund  applications  in 
crude  oil  refund  proceedings.  On  April  6, 
1987,  the  OHA  issued  a  Notice  analyzing  the 
numerous  comments  and  setting  forth 
generalized  procedures  to  assist  claimants 
that  file  refund  applications  for  crude  oil 
monies  under  the  subpart  V  regulations.  52 
FR  11737  (April  10, 1987)  (the  April  Notice). 

The  OHA  has  applied  these  procedures  in 
numerous  cases  since  the  April  Notice,  i.e.. 
New  York  Petroleum.  Inc.,  18  DOE  ^  85,435 
(1988)  [NYP);  Shell  Oil  Co.,  17  DOE  1  85,204 
(1988);  Ernesf  A.  Allerkamp.  17  DOE  185,079 
(l988)  (Allerkamp),  and  the  procedures  have 
been  approved  by  the  United  States  District 
Court  fur  the  District  of  Kansas  as  well  as  the 
Temporary  Emergency  Court  of  Appeals 
(TECA).  In  the  case  In  re:  The  Department  of 
Energy  Stripper  Well  Exemption  Urigation, 
various  states  filed  a  Motion  with  the  Kansas 
District  Court,  claiming  that  the  OHA 
violated  the  Stripper  Well  Agreement  by 
employing  presumptions  of  injury  for  end- 
users  and  by  improperly  calculating  the 
refund  amount  to  be  used  in  those 
proceedings.  In  re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  671  F. 
Supp.  1318  (D.  Kan.  1987),  affd.  857  F.  2d 
1481  (Temp.  Emer.  Q.  App.  1988).  On 
August  17, 1987,  Judge  Theis  issued  an 
Opinion  and  Order  denying  the  states' 
Motion  in  its  entirety.  The  court  concluded 
that  the  Stripper  Well  Agreement  "does  not 
bar  I  the)  OHA  from  permitting  claimants  to 
employ  reasonable  presumptions  in 
affirmatively  demonstrating  injury  entitling 
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them' to  a  refund."  Id.  at  1323.  The  court  also 
ruled  that,  as  specified  in  the  April  Notice, 
the  OHA  could  calculate  refunds  based  on  a 
portion  of  the  M.D.L  378  overcharges.  Id.  at 
1323-24. 

II.  The  Proposed  Decision  and  Order 

On  April  1. 1992.  the  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  alleged  crude  oil  violation 
amount  obtained  from  Richome  and  Ball.  57 
FR  11948  (April  8, 1992).  The  OHA 
tentatively  concluded  that  the  funds  should 
be  distributed  in  accordance  with  the  MSRP 
and  the  April  Notice.  Pursuant  to  the  MSRP. 
the  OHA  proposed  to  reserve  initially  twenty 
percent  of  the  crude  oil  violation  funds  for 
direct  restitution  to  applicants  who  claim 
that  they  were  injured  by  the  alleged  crude 
oil  violations.  The  remaining  eighty  percent 
of  the  funds  would  be  distributed  to  the 
states  and  federal  government  for  indirect 
restitution.  After  all  valid  claims  have  been 
paid,  any  remaining  funds  in  the  claim 
reserve  would  also  be  divided  between  the 
states  and  federal  government.  The  federal 
government's  share  ultimately  would  be 
deposited  into  the  general  fund  of  the 
Treasury  of  the  United  States. 

In  the  PDO,  the  OHA  proposed  to  reouire 
applicants  for  refund  to  document  their 
purchase  volumes  of  petroleum  products 
during  the  period  of  price  controls  and  to 
prove  that  they  were  injured  by  the  alleged 
crude  oil  overcharges.  The  PDO  stated  that 
end-users  of  petroleum  products  whose 
businesses  are  unrelated  to  the  petroleum 
industry  are  presumed  to  have  absorbed  the 
crude  oil  overcharges,  and  need  not  submit 
any  further  proof  of  injury  to  receive  a 
refund.  The  OHA  also  proposed  to  calculate 
refunds  on  the  basis  of  a  volumetric  refund 
amount,  as  described  in  the  April  Notice.  The 
PDO  provided  a  period  of  30  days  from  the 
date  of  publication  in  the  Federal  Register  in 
which  comments  could  be  filed  regarding  the 
tentative  distribution  process.  More  than  30 
days  have  elapsed  and  the  OHA  has  received 
no  comments  concerning  the  proposed 
procedures  for  the  distribution  of  the 
Richome  and  Ball  settlement  funds. 
Consequently,  the  procedures  will  be 
adopted  as  proposed. 

ni.  The  Refund  Procedures 

A.  Refund  Claims 

The  OHA  has  concluded  that  the 
$829,057.49.  plus  interest  that  has  accrued 
on  that  amount,  should  be  distributed  in 
accordance  with  the  crude  oil  refund 
procedures  discussed  above.  We  have 
decided  to  reserve  the  full  twenty  percent  of 
the  alleged  crude  oil  violation  amount,  or 
S165,811.49.  plus  interest,  for  direct  refunds 
to  claimants,  in  order  to  insure  that  sufficient 
funds  will  be  available  for  refunds  to  injured 
parties. 

The  process  which  the  OHA  will  use  to 
evaluate  claims  based  on  alleged  crude  oil 
violations  will  be  modeled  after  the  process 
the  OHA  has  used  in  Subpart  V  proceedings 
to  evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products.  E.g., 
Mountain  Fuel  Supply  Co.,  14  DOE  1 85.475 
(1936)  {Mountain  Fuel).  As  in  non-crude  oil 


cases,  applicants  will  be  required  to 
document  their  purchase  volumes  of  covered 
products  and  prove  that  they  were  injured  as 
a  result  of  the  alleged  violations.  Generally. 
a  covered  product  is  any  product  that  was 
covered  by  the  Emergency  Petroleum 
Allocation  Act  of  1973. 15  U.S.C.  751-760. 
and  was  primarily  produced  at  a  crude  oil 
refinery.  E.g.,  Anchor  Continental,  Inc..  22 
DOE  1 85.003  (1992).  Applicants  who  were 
end-users  or  ultimate  consumers  of 
petroleum  products,  whose  businesses  are 
unrelated  to  the  petroleum  industry,  and  who 
were  not  subject  to  the  DOE  price  regulations 
are  presumed  to  have  been  injured  by  any 
alleged  crude  oil  overcharges.  In  order  to 
receive  a  refund,  end-users  need  not  submit 
any  further  evidence  of  injury  beyond  the 
volume  of  petroleum  products  purchased 
during  the  period  of  price  controls.  E.g.,  A. 
Tarricone,  Inc.,  15  DOE  %  85,495  at  88,893- 
96  (1987).  However,  the  end-user 
presumption  of  injury  can  be  rebutted  by 
evidence  which  establishes  that  the  specific 
end-user  in  question  was  not  injured  by  the 
crude  oil  overcharges.  E.g.,  Berry  Holding 
Co.,  16  DOE  185,405  at  88,797  (1987).  If  an 
interested  parly  submits  evidence  that  is 
sufficient  to  cast  serious  doubt  on  the  end- 
user  presumption,  the  applicant  will  be 
required  to  produce  further  evidence  of 
injury.  E.g.,  NYP,  18  DOE  at  88,701-03. 

Reseller  and  retailer  claimants  must  submit 
detailed  evidence  of  injury,  and  may  not  rely 
on  the  presumptions  of  injury  utilized  in 
refund  cases  involving  refined  petroleum 
products.  They  can,  however,  use 
econometric  evidence  of  the  ty.oe  employed 
in  the  OHA  Report  to  the  District  Court  in  the 
Stripper  Well  Litigation,  reprinted  in  6  Fed. 
Energy  Guidelines  1 90,507.  Applicants  who 
executed  and  submitted  a  valid  waiver 
pursuant  to  one  of  the  escrows  established  in 
the  Stripper  Well  Agreement  have  waived 
their  rights  to  apply  for  crude  oil  refunds 
under  subpart  V.  Mid-America  Dairyman, 
Inc.  V.  Herrington.  878  F.  2d  1448  (Temp. 
Emer.  Ct.  App.  1989);  accord.  Boise  Cascade 
Corp..  18  DOE  1  85,970  (1989). 

Refunds  to  eligible  claimants  who 
purchased  refined  petroleum  products  will 
be  calculated  on  the  basis  of  a  volumetric 
refund  amount  derived  by  dividing  the 
alleged  crude  oil  violation  amounts  involved 
in  this  determination  ($829,057.49)  by  the 
total  consumption  of  petroleum  products  in 
the  United  States  during  the  period  of  price 
controls  (2,020,997.335,000  gallons). 
Mountain  Fuel,  14  DOE  at  88,868  n.4.  This 
yields  a  volumetric  refund  amount  of 
$0.0000004102  per  gallon. 

As  we  stated  in  previous  Decisions,  a  crude 
oil  refund  applicant  will  be  required  to 
submit  only  one  Application  for  crude  oil 
overcharge  funds.  E.g.,  AJIerkamp,  17  DOE  at 
88,176.  Any  party  that  has  previously 
submitted  a  refund  Application  in  the  crude 
oil  refund  proceedings  need  not  file  another 
Application.  That  previously  filed 
Application  will  be  deemed  to  be  filed  in  all 
crude  oil  proceedings  as  the  procedures  are 
finalized.  The  DOE  has  established  June  30, 
1994  as  the  current  deadline  for  filing  an 
Application  for  Refund  from  the  crude  oil 
funds.  Anchor  Gasoline  Corp.,  22  DOE 
1 85,071  (1992).  It  is  the  policy  of  the  DOB 


to  pay  all  crude  oil  refund  claims  filed  within 
this  deadline  at  the  rate  of  $.0008  per  gallon. 
However,  while  we  anticipate  that  applicants 
that  filed  their  claims  within  the  original 
June  30, 1988  deadline  will  receive  a 
supplemental  refund  payment,  we  will 
decide  in  the  future  whether  claimants  that 
filed  later  Applications  should  receive 
additional  refunds.  E.g..  Seneca  Oil  Co..  Zl 
DOB  1 85,327  (1991).  Notice  of  any 
additional  amounts  available  in  the  future 
will  be  published  in  the  Federal  Register. 

B.  Crude  Oil  Application  Requirements 

To  apply  for  a  refund,  a  claimant  should 
submit  an  Application  for  Refund  containing 
all  of  the  following  information: 

(1)  Identifying  information  including  the 
claimant's  name,  current  business  address, 
business  address  during  the  refund  period, 
taxpayer  identification  number,  a  statement 
indicating  whether  the  claimant  is  a 
corporation,  partnership,  sole  proprietorship, 
or  other  business  entity,  the  name,  title,  and 
telephone  number  of  a  person  to  contact  for 
any  additional  information,  and  the  name 
and  address  of  the  person  who  should 
receive  any  refund  check.'  If  the  applicant 
operated  under  more  than  one  name  or  under 
a  different  name  during  the  price  control 
period,  the  applicant  should  specify  these 
names: 

(2)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other  companies, 
a  list  of  those  companies'  names,  addresses, 
and  descriptions  of  their  relationship  to  the 
applicant's  firm: 

(3)  A  brief  description  of  the  claimant's 
business  and  the  manner  in  which  it  used  the 
petroleum  products  listed  on  its  application; 

(4)  A  statement  identifying  the  petroleum 
products  which  the  applicant  purchased 
during  the  period  August  19, 1973  through 
January  27, 1981,  an  annual  schedule 
displaying  the  number  of  gallons  of  each 
petroleum  product  purchased  during  this 
refund  period,  and  the  total  number  of 
gallons  of  all  petroleum  products  claimed  on 
the  refund  application; 

(5)  An  explanation  as  to  how  the  applicant 
obtained  the  above  mentioned  purchase 
volumes,  and.  if  estimates  were  used,  a 
description  of  its  method  of  estimation; 

(6)  A  statement  that  neither  the  claimant, 
its  parent  firm,  affiliates,  subsidiaries, 
successors,  nor  assigns  has  waived  any  right 
it  may  have  to  receive  a  crude  oil  refund  (e.g., 
by  having  executed  and  submitted  a  valid 


'  Under  the  Privacy  Act  of  1974.  the  submission 
of  a  social  s«curity  nuoitwr  by  an  individual 
applicant  is  voluntary.  An  applicant  that  does  not 
wish  to  submit  a  social  security  number  must 
submit  an  employer  identification  numt>er  if  one 
exists.  This  information  will  be  used  in  processing 
refund  applications,  and  is  requested  pursuant  to 
our  authority  under  the  Petroleum  Overcharge 
Distribution  and^lastitution  Act  of  1986  and  the 
regulations  codified  at  10  C.F.R.  Part  205.  Subpart 
V.  The  information  may  be  shared  with  other 
Federal  agencies  for  statistical,  auditing  or 
archiving  purposes,  and  with  law  enforcement 
agencies  when  they  are  investigating  a  potential 
violation  of  dvil  or  criminal  law.  Unless  an 
applicant  claims  confidentiality,  this  information 
will  be  available  to  the  public  in  the  Public 
Reference  Room  of  the  Office  of  Hearings  and 
Appeals. 
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waiver  accoinpanying  ■  cUim  to  any  of  the 
escrow  accounts  established  pursuant  to  the 
Stripper  Well  Settlement  Agreement); 

(7)  A  statement  that  the  applicant  has  not 
filed  any  other  refund  application  in  the 
subpart  V  crude  oil  refund  proceeding: 

(8)  If  the  applicant  is  not  an  end-user,  was 
covered  by  the  DOB  price  regulations,  or  is 
related  to  the  petroleum  industry,  a  showing 
that  the  applicant  was  injured  by  the  alleged 
crude  oil  overcharges; 

(9)  If  the  Applicant  is  a  regulated  utility  or 
a  cooperative,  certifications  that  it  will  pass 
on  the  entirety  of  any  refund  received  to  its 
customers,  will  notify  its  state  utility 
commission,  other  regulatory  agency,  or 
membership  body  of  the  receipt  of  any 
refund,  and  a  brief  description  as  to  how  the 
refund  will  be  passed  along; 

(10)  The  statement  listed  below  signed  by 
the  individual  applicant  or  a  responsible 
official  of  the  company  filing  the  refund 
application: 

I  swear  (or  affirm)  that  the  information 
contained  in  this  application  and  its 
attachments  is  true  and  correct  to  the  best  of 
my  knowledge  and  belief  I  understand  that 
anyone  who  is  convicted  of  providing  false 
information  to  the  federal  government  may 
be  subject  to  a  fine,  a  jail  sentence,  or  both, 
pursuant  to  18  U.S.C  1001. 1  understand  that 
the  information  contained  in  this  application 
is  subject  to  public  disclosure.  I  have 
enclosed  a  duplicate  of  this  entire 
application  which  will  be  placed  in  the  OflA 
Public  Reference  Room. 

All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Application  for 
Crude  Oil  Refund."  Each  applicant  must 
submit  an  original  and  one  copy  of  the 
application.  If  the  applicant  believes  that  any 
of  the  information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  publicly  disclosed,  it  must 
submit  an  original  application,  clearly 
designated  "confidential,"  containing  the 
confidential  information,  and  two  copies  of 
the  application  with  the  confidential 
information  deleted.  All  refund  applications 
should  be  sent  to:  Subpart  V  Crude  Oil 
Overcharge  Refunds,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington,  DC 
20585. 

The  filing  deadline  is  June  30, 1994.  Even 
though  an  applicant  is  not  required  to  use 
any  sp)ecific  form  for  its  crude  oil  refund 
application,  a  suggested  form  has  been 
prepared  by  the  OHA  and  may  be  obtained 
by  sending  a  written  request  to  the  address 
listed  above. 

C.  Payments  to  the  States  and  Federal 
Government 

Under  the  terms  of  the  MSRP,  the 
remaining  eighty  percent  of  the  alleged  crude 
oil  violation  amounts,  subject  to  this 
Decision,  or  S663.246,  plus  interest,  should 
be  disbursed  in  equal  shares  to  the  states  and 
federal  government  for  indirect  restitution. 
Accordingly,  we  will  direct  the  DOE's  Office 
of  the  Controller  to  segregate  the  $663,246, 
plus  interest,  available  for  disbursement  to 
the  states  and  federal  government  and 
transfer  one-half  of  that  amount,  or  $331,623. 
plus  interest,  into  an  interest-bearing 


subaccount  for  the  states,  and  one-half,  or 
$331,623,  plus  interest,  to  an  interest  bearing 
subaccount  for  the  federal  government  The 
share  or  ratio  of  the  funds  which  each  state 
will  receive  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Agreement.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements  as  all 
other  crude  oil  monies  received  by  the  states 
under  the  Stripper  Well  Agreement 
It  Is  Therefore  Ordered  That; 

(1)  Applications  for  Refund  from  the 
alleged  crude  oil  overcharge  fiinds  remitted 
by  Richome  Oil  and  Gas  Company,  Herrmann 
Energy,  Jerome  B.  Herrmann,  Richard  P. 
Herrmann,  Kevin  Herrmann,  and  Stanley 
Herrmann  and  by  Ball  Marketing,  Inc., 
Charles  Coss,  Baker  R.  Littlefield,  and  Robert 
L  McAdams  may  now  be  filed. 

(2)  All  Applications  submitted  pursuant  to 
paragraph  (1)  above  must  be  filed  In 
duplicate  and  postmariied  no  later  than  June 
30, 1994. 

(3)  The  Director  of  Special  Accounts  and 
Payroll,  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller.  Dep>artment  of  Energy,  shall 
take  all  steps  necessary  to  transfer 
$829,057.49  (plus  interest]  from  the  Richome 
Oil  and  Gas  Company,  Herrmann  Energy, 
Jerome  B.  Herrmaiu,  Richard  P.  Herrmann, 
Kevin  Herrmann,  and  Stanley  Herrmann 
subaccount  (Account  Number  675C00257Z), 
and  the  Ball  Marketing,  Inc.,  Charles  Goss. 
Baker  R.  Littlefield,  and  Rolwrt  L  McAdams 
subaccount,  (Account  Number  640X00184Z), 
pursuant  to  Paragraphs  (4).  (5),  and  (6)  of  this 
decision. 

(4)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $331 ,623  (plus  Interest) 
of  the  fiinds  obtained  pursuant  to  paragraph 
(3)  above,  into  the  subaccount  denominated 
"Crude  Tracking-States,"  Number 
999DOE003W. 

(5)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $331,623  (plus  Interest) 
of  the  funds  obtained  pursuant  to  paragraph 
(3)  above,  into  the  subaccount  denominated 
"Crude  Tracking-Federal,"  Number 
999DOE002W. 

(6)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $165,811.49  (plus 
interest)  of  the  funds  obtained  pursuant  to 
paragraph  (3)  above,  into  the  subaccount 
denominated  "Crude  Tracking-Claimants  4," 
Number  999DOE010Z. 

Dated:  April  16, 1993. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  93-9430  Filed  4-21-93: 8:45  am) 
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Implementation  of  Special  Refund 
Procedures 

A6EHCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  implementation  of 
•pedal  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 


to  be  followed  in  refunding  to  in}ured 
parties  $10,953,665,  plus  accrued 
interest,  that  Permian  Corporation  was 
required  to  remit  to  the  DOE  pursuant 
to  a  Consent  Order  finalized  on  June  25, 
1982.  The  funds  will  be  distributed  hi 
accordance  with  the  DOE's  special 
refund  procedures,  10  CFR  part  205, 
subpart  V,  and  the  DOE's  Modified 
Statement  of  Restitutionary  PoHcy 
Concerning  Crude  Oil  Overcharges,  51 
FR  27899  (August  4, 1986). 
DATE  AND  ADDRESS:  AppUcations  for 
Refund  from  the  Permian  refined 
product  pool  must  be  filed  in  duplicate, 
postmarked  no  later  than  May  2, 1994. 
All  Applications  for  Refund  from  this 
escrow  fund  should  display  a 
conspicuous  reference  to  Case  No.  LEF- 
0035.  Applications  for  Crude  Oil 
Refunds  must  be  filed  in  duplicate  and 
must  be  received  by  June  30, 1994.  Any 
party  that  has  previously  submitted  a 
refund  appUcation  in  crude  oil 
proceedings  need  not  file  another 
application;  that  application  will  be 
deemed  filed  in  all  crude  oil 
proceedings  finalized  to  date.  All 
applications  should  be  addressed  to: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  T.  Tedrow,  Deputy  Director, 
Kate  Welty,  Staff  Analyst.  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  (202)  58&- 
8018  (Tedrow),  (202)  58&-6602  (Welty). 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
tlie  Decision  and  Order  set  out  below. 
The  Decision  and  Order  sets  forth  the 
procedures  that  the  DOE  has  formulated 
to  distribute  monies  that  have  been 
remitted  by  Permian  Corporation  to  the 
EKDE  to  settle  alleged  pricing  and 
allocation  violations  with  respect  to  the 
firm's  sales  of  crude  oil  and  refined 
petroleum  products.  The  DOE  is 
currently  holding  $10,953,665  in  an 
interest-bearing  escrow  account  pending 
distribution. 

As  the  Decision  and  Order  indicates, 
Applications  for  Refund  may  now  be 
filed  by  injured  purchasers  of  Permian 
refined  petroleum  products. 
Applications  must  be  filed  in  duplicate 
and  postmarked  no  later  than  May  2, . 
1994.  Applications  for  Crude  Oil 
Refunds  must  be  filed  in  duplicate  and 
received  no  later  than  Jime  30, 1994.  As 
we  state  in  the  Decision,  any  party  that 
has  previously  submitted  a  refund 
application  in  crude  oil  refund 
proceedings  need  not  file  another 


application;  that  application  wrill  be 
deemed  filed  in  all  crude  oil 
proceedings  finalized  to  date.  All 
applications  should  be  sent  to  the 
address  sat  forth  at  the  beginning  of  this 
notice.  All  applicaticms  received  will  be 
available  for  public  inspection  between 
the  hours  of  1  p.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays, 
in  the  Public  Reference  Room  of  the 
OfBce  of  Hearings  and  Appeals,  located 
in  room  lE-234. 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

Dated:  April  IS.  1993. 
George  B.  Brezney, 
Director,  Office  of  Hearings  and  Appeals. 

Decisioa  and  Order  of  the  Department 
of  Energy-Implementation  of  Special 
Refund  Procedures  | 

April  15, 1993. 

Name  of  Firm:  Permian  Corporation 
Date  of  Filing:  July  24. 1991 
Case  Number:  LEF-0035 

Under  the  procedural  regulations  of 
the  Department  of  Energy  (DOE),  the 
Economic  Regulatory  Administration 
(ERA)  may  request  that  the  Office  of 
Hearings  and  Appeals  (OHA)  formulate 
and  implement  special  procedures  to 
distribute  funds  received  as  a  result  of 
an  enforcement  proceeding  in  order  to 
remedy  the  effects  of  actual  or  alleged 
violations  of  the  Mandatory  Petroleum 
Price  and  Allocation  Regulations.  See  10 
CFR  part  205.  subpart  V.  On  July  24, 
1991,  the  ERA  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  in  connection  with  a 
Consent  Order  entered  into  with 
Permian  Corporation  and  its  wholly- 
owned  subsidiary  Western  Oil 
Transportation  Company  Incorporated 
(Permian)^ 

L  Background 

Permian  was  a  gas  plant  owner, 
operator  and  reseller,  as  those  terms 
were  defined  at  10  CFR  212.62.  engaged 
In  the  business  of  selling  natural  gas 
liquids,  natural  gas  liquids  products, 
refined  petroleum  products,  and 
reselling  crude  oil.  It  therefore  was 
subject  to  the  Federal  petroleum  price 
and  allocation  regulations.  An  ERA 
audit  of  Permian 's  records  revealed 
possible  violations  of  the  price 
regulations,  10  CFR  part  212. 
Specifically,  the  audit  revealed  that 
during  the  period  Augiist  19, 1973 
through  January  27, 1981.  (the  Consent 
Order  Period)  Permian  may  have 
violated  the  DOE's  pricing  regulations 
with  respect  to  its  sales  of  crude  oil. 
crude  oil  labeled  as  wash  oil,  natural  gas 
liquids  and  liquid  (woducts,  and  refined 
petroleum  products. 
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In  order  to  resolve  its  potoitial  dvil 
liabilities  arising  fiom  the  ERA  audit, 
Permian  entered  into  a  Consmit  Order 
with  the  DOE  on  June  25,  1982.  The 
Consent  Order  refisrs  to  ERA's 
all^ations  of  overcharges,  but  does  not 
finathat  any  violations  occurred.  In 
addition,  the  Consent  Order  states  that 
Permian  does  not  admit  any  such 
violations.  Under  the  terms  of  the 
Consent  Order.  Permian  is  required  to 
pay  a  total  of  $21,500,000  in  settlement 
funds.  Permian  made  an  initial  pajmient 
of  $7,000,000  in  1982  which  the  ERA. 
pursuant  to  its  policy  at  the  time  and 
the  terms  of  the  Permian  Consent  Order, 
deposited  with  the  U.S.  Treasury. 
Permian  deposited  the  remaining 
$14,500,000  Into  an  Interest-bearing, 
private  escrow  account  to  be  used  to  pay 
settlements  of  certain  litigation  claims 
(with  ERA  approval),  or  to  satisfy 
Judgments  against  the  firm.  Any  funds 
remaining  In  the  account  as  of  June  1, 
1985,  andnot  subject  to  a  court  order, 
were  to  be  remitted  to  the  DOE  for 
deposit  into  the  Treasury.  On  July  24, 
1991.  the  ERA  transferred  custodial 
authority  over  $10,953,665  of  these 
funds  to  OHA  to  be  distributed  in 
accordance  with  subpart  V. 

On  October  8, 1992,  the  OHA  issued 
a  Proposed  Decision  and  Order  setting 
forth  a  tentative  plan  for  the  distribution 
of  refunds  to  parties  that  make  a 
reasonable  showing  of  injury  as  a  result 
of  Permian 's  alleged  overcharges.  In 
order  to  give  notice  to  all  potentially 
interested  parties,  a  copy  of  the  PD&O 
was  published  in  the  Federal  Register 
and  comments  regarding  the  proposed 
refund  procedures  were  solicited!  57  FR 
47637  (October  19. 1992).  The  PD&O 
provided  a  30-day  period  for  the 
submission  of  comments  regarding  the 
proposed  procedures.  This  Decision  will 
address  the  comments  that  were 
received  and  will  set  forth  final 
procedures  for  the  distribution  of  the 
funds  in  the  Permian  escrow  account. 

n.  Summary  of  Proposed  Refund 
Procedures 

As  was  indicated  in  the  PD&O,  the 
Permian  Consent  Order  primarily 
resolved  alleged  violations  involving 
sales  of  crude  oil.  However,  the  Consent 
Order  also  resolved  allegations  of 
overcharges  by  Permian  in  its  sales  of 
certain  volumes  of  refined  products. 
Therefore,  we  proposed  to  divide  the 
consent  order  fund  into  two  pools.  See 
Shell  Oil  Co.,  18  DOE  1 85,492  (1989) 
(Sheilj.  Using  the  most  precise  data 
currently  available,  we  estimated  that 
approximately  93%  of  Permian 's  gross 
profits  were  derived  from  the  sale  of 
crude  oil,  with  the  remaining  7% 


coming  from  sales  of  refined  products.* 
Under  these  drcumstancas,  we 
proposed  to  distribute  the  fonds 
received  from  Permian  as  follows:  93% 
of  the  hinds  ($10,186,908  plus  accrued 
interest)  to  purdiasers  of  crude  oil,  and 
the  remaining  7%  ($778,757  plus 
accrued  interest)  to  purchasers  of 
refined  petroleum  products. 

In  the  PDftO,  *ve  outlined  procedures 
under  which  purchasers  of  Permian 
refined  products  could  apply  for 
refunds.  The  procedures  involve:  (1) 
Assigning  appUcants  shares  of  the 
Permian  settlement,  i.e.,  potential 
refund  amounts;  and  (2)  determining  tlie 
extent  to  which  the  claimants  were 
injured  by  the  alleged  overcharges.  In 
order  to  permit  applicants  to  make 
refund  claims  without  incurring 
disproportionate  costs,  as  well  as  to 
allow  us  to  equitably  and  efficiently 
consider  those  claims,  the  PD&O  set 
forth  a  number  of  presumptions 
pertaining  to  both  aspects  of  the  refund 
procedures. 

First,  we  presumed  that  the  alleged 
product  overcharges  were  distributed 
equally  over  all  of  Permian's  sales  of 
refined  covered  products  during  the 
consent  order  period.  We  therefore 
proposed  that  an  applicant's  maximum 
potential  refond  generally  should  be 
computed  by  multiplying  the  per-gallon 
refund  amount  by  the  number  of  gallons 
of  Permian  refined  covered  products 
that  the  claimant  purchased  during  the 
refund  period.  The  resulting  figiire  is 
referred  to  as  the  claimant's  "full 
volumetric  share"  of  the  Permian 
consent  order  funds.  We  further 
proposed,  however,  that  an  applicant 
could  rebut  the  volumetric  refund 
presumption  by  showing  that  it 
sustained  a  disproportionate  share  of 
the  alleged  overcharges. 

Because  demonstrating  that  one  was 
forced  to  absorb  Permian's  alleged 
overcharges  is  potentially  difficult, 
time-consuming,  and  expensive,  we 
proposed  to  adopt  a  number  of 
presumptions  concerning  injury.  For 
example,  we  proposed  to  presume  that 
resellers  and  retailers  claiming  refunds 
of  $10,000  or  less,  end  users, 
agricultural  cooperatives,  and  certain 
types  of  regulated  firms  were  injured  by 
Permian's  alleged  overcharges.  We  also 
proposed  the  rebuttable  presumption 
that  resellers  and  retailers  that  made 
only  spot  purchases  from  Permian,  as 
well  as  consignee  agents,  were  not 
injured  in  these  transactions  and  are 
therefore  ineligible  for  refunds.  We 


'TheM  figuTM  wer*  axtrmpolatad  from  data  for 
the  jrear  1977.  the  oolj  jmr  for  which  tay  dataiM 
dau  as  10  PermiaD't  ovaralt  »a)«t  mix  of  crude  oU 
and  refined  products  U  available. 
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further  proposed  that  in  lieu  of  making 
a  detailed  lowing  of  injury,  a  reseller 
or  retailer  whose  potential  refund 
exceeds  $10,000  may  elect  to  receive  as 
its  refund  the  larger  of  $10,000  or  40 
percent  of  its  allocable  share  up  to 
$50,000.  This  "mid-level"  presumption 
that  Permian  resellers  and  retailers 
absorbed  40  percent  of  the  alleged 
overcharges  associated  with  Permian 's 
sales  of  refined  covered  products  was 
based  on  the  results  of  our  analyses  in 
prior  proceedings.  Texaco  Inc.,  20  DOE 
1 85.147  (1990),  Tesoro  Petroleum 
Corporation,  20  IX)E  1 85,665  (1990). 
Applicants  not  covered  by  one  of  these 
injury  presumptions  would  be  required 
to  demonstrate  that  they  were  forced  to 
absorb  Permian 's  alleged  overcharges  in 
order  to  receive  their  full  volumetric 
shares  of  the  Permian  consent  order 
funds.* 

III.  Comments  on  the  Proposed 
Procedures 

The  PD&O  was  published  in  the 
Federal  Register  on  October  19, 1992, 
and  comments  on  the  proposed  refund 
procedures  were  solicited.  See  57  FR 
47637.  In  addition,  the  OHA  mailed  the 
PD&O  directly  to  a  number  of  interested 
parties.  Two  parties  filed  comments  on 
the  proposed  refund  procedures.  Those 
comments  focused  primarily  on  the 
calculation  and  equity  of  the  crude  oil 
volumetric  set  forth  in  the  PD&O.  We 
will  address  comments  regarding  this 
issue  below. 

In  the  PD&O,  we  proposed  to 
distribute  the  funds  in  the  crude  oil 
pool  in  accordance  with  the  Modified 
Statement  of  Restitutionary  Policy.  Of 
the  Permian  crude  oil  monies,  20 
percent,  or  $2,037,382,  plus  a 
proportionate  share  of  the  accrued 
interest,  would  be  reserved  for  direct 
restitution  to  claimants  that  purchased 
crude  oil  or  refined  petroleum  products 
during  the  crude  oil  price  control 
period.  The  remaining  80  percent  of  the 
monies,  or  $8,149,526,  would  be  split 
and  disbursed  in  equal  amounts  to  state 
and  federal  governments  for  indirect 
restitution. 

In  addition,  we  proposed  that  refunds 
to  eligible  claimants  be  calculated  on 
the  basis  of  a  volumetric  refund  amount 
derived  by  dividing  the  crude  oil  pool 
currently  available  ($10,186,908)  by  the 
total  consumption  of  petroleum 
products  in  the  United  States  during  the 
period  of  price  controls 


(2,020,997,335,000  gallons).  Based  upon 
the  amount  of  the  crude  oil  pool 
currently  available,  we  proposed  that 
the  crude  oil  volumetric  amount  in  this 
proceeding  would  be  $0,00000504054 
per  gallon. 

Attorney  Philip  P.  Kalodner  filed 
comments  on  behalf  of  several  utilities, 
transporters,  and  manufacturers.  Mr. 
Kalodner  challenges  the  proposed 
calculation  of  the  crude  oil  refund 
volumetric,  arguing  that  the  calculation 
should  include  the  $7,000,000 
disbursed  to  the  U.S.  Treasury  in  1982. 
In  this  regard,  Mr.  Kalodner  argues  that 
the  $7,000,000  deposit  was  "merely  an 
advance  payment  to  the  Treasury  of  the 
40%  of  the  entire  fund  which  would  be 
so  allocated  by  OHA  consistent  with  its 
regular  implementation  of  the  MSRP."^ 
This  action  would  have  the  effect  of 
increasing  the  crude  oil  overcharge 
funds  reserved  to  satisfy  valid  claims  by 
eligible  purchasers  of  crude  oil  and 
refined  petroleum  products,  and  thus 
increasing  the  crude  oil  volumetric. 

Depositing  the  initial  $7,000,000 
payment  vsrith  the  U.S.  Treasury  was 
consistent  with  DOE  policy  at  that  time, 
as  well  as  with  the  terms  of  the  Permian 
Consent  Order.  Subsequently,  however, 
on  July  28, 1986,  the  DOE  implemented 
the  Modified  Statement  of 
kestitutionary  Policy  (MSRP).  51  FR 
27899  (August  4, 1986).  As  a  result  of 
the  change  in  restitutionary  policy 
embodied  in  the  MSRP.  we  have 
proposed  that  the  remaining  Permian 
monies  not  be  deposited  in  the  U.S. 
Treasury  as  called  for  by  the  Consent 
Order,  but  instead  be  distributed  to 
eligible  purchasers  of  crude  oil,  as  well 
as  the  States  and  the  U.S.  Treasury.  This 
proposed  distribution  is  consistent  with 
present  DOE  policy.  However,  there  is 
no  warrant  for  remaking  past  policy, 
pursuant  to  which  a  payment  was  made 
into  the  U.S.  Treasury.  The  fact  that  it 
would  produce  a  larger  volumetric  and 
make  a  greater  sum  of  money  available 
for  distribution  to  end  users  is  not  a 
basis  for  accepting  Mr.  Kalodner's 
argument.  We  have  rejected  this  type  of 
claim  in  the  past  and  do  so  in  this 
proceeding.  See  Texaco,  Inc.; 
Washington,  DC,  19  DOE  1 85,200 
(1989). 

We  have  also  received  comments  from 
L.D.  and  Everlyne  Morgan  of  LX)M,  Inc., 
the  successor  to  Kona  Corporation,  a 
Texas  refiner  of  crude  oil.  The  Morgans 
strongly  object  to  the  calculation  of  the 


crude  oil  volumetric.  They  maintain 
that  a  more  equitable  method  should  be 
used  for  those  who  have  retained  files 
to  prove  their  overcharges,  and  that 
Subpart  V  should  not  be  applicable  in 
their  case.  Specifically,  the  Morgans 
state  that  Permian  miscertified  old 
crude  oil  as  new  crude  oil  in  December 
1980  and  January  1981,  in  violation  of 
10  CFR  210.62,  and  that  they 
experienced  injury  exceeding 
$800,000.< 

However,  as  outlined  in  this  Decision 
under  Section  V,  the  volumetric  refund 
presumption  is  rebuttable.  Accordingly, 
LDM,  Inc.,  may  submit  evidence 
detailing  the  specific  nature  and  extent 
of  the  injury  it  incurred  as  a  result  of  a 
regulatory  violation  by  Permian  and 
attempt  to  qualify  for  a  larger  refund. 
The  firm  must,  however,  submit  an 
explanation  of  an  important  factor. 
Because  the  DOE's  crude  oil 
entitlements  program  was  implemented 
on  November  1, 1974,  the  refund 
requested  by  LDM,  Inc.,  relates  to  the 
period  during  which  the  DOE's  crude 
oil  entitlements  program  was  in  effect. 
10  CFR  211.67.  The  entitlements 
program  should  have  substantially 
mitigated  the  effect  of  any  overcharges 
incurred  by  the  firm  after  November  1, 
1974.  As  we  pointed  out  in  New  York 
Petroleum/Ashland  Oil.  Inc..  16  DOE 
185.613  (1986)  (NYP): 

The  cost-equalizing  provisions  of  the 
Entitlements  Program  tended  to  equalize  the 
after-Entitlements  cost  of  different  tiers  of 
crude  oil  *  *  *.  As  a  result,  the  costs  of 
miscertified  crude  oil  were  passed  on  to  all 
refiners  and  ultimately  to  all  consumers  of 
refined  petroleum  products. 

In  any  refund  submission,  LDM,  Inc., 
should  address  the  effects  of  the 
entitlements  program  upon  the  crude  oil 
it  purchased  from  Permian.  The 
Application  for  Refund  should  display  a 
conspicuous  reference  to  Case  No.  LEF- 
0035  and  should  be  addressed:  Office  of 
Hearings  and  Appeals.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585. 


'As  stated  in  the  PDAO,  an  applicant  attempting 
to  demonstrate  injury  miut:  (1)  Show  that  it 
maintained  banlu  of  unrecouped  increased  product 
costs  of  sufficient  size  to  justify  the  amount  of  the 
refund  claimed;  and  (2)  demonstrate  that  market 
conditions  forced  it  to  absorb  the  alleged 
overcharge*. 


'  As  stated  above,  the  MSRP  provides  that  up  to 
20  percent  of  the  crude  oil  overcharge  funds  may 
be  reserved  to  satisfy  valid  claims  by  eligible 
purchasers  of  crude  oil  and  refined  petroleum 
products,  while  the  remaining  80  percent  would  be 
disbursed  in  equal  amounts  to  stale  and  federal 
governments. 


*  10  CFR  210.62(c)  provided  as  follows:  Any 
practice  which  constitutes  a  means  to  obtain  a  price 
higher  than  is  permitted  t>y  the  regtilations  in  this 
chapter  or  to  impose  terms  or  conditions  not 
customarily  imposed  upon  the  sale  of  an  allocated 
product  i*  a  violation  of  these  regulations.  Such 
practices  include,  Init  are  not  limited  to  devices 
making  use  of  inducements,  commissions, 
kickl)acks.  retroactiva  increases,  transportation 
arrangements,  premiums,  discounts,  special 
privileges,  tie-in  agreements,  trade  understandings, 
falsification  of  records,  sutistitution  of  inferior 
commodities  or  failure  to  provide  the  same  services 
and  equipment  previously  sold. 


Federal  Regiater  /  Vol.  58,  No.  76  /  Thursday.  April  22.  1993  /  hfoHce* 


21575 


IV.  Distribution  of  the  Permian  Cnide 
Oil  Funds 

A.  Crude  Oil  Refund  Policy 

The  funds  in  the  crude  oil  pool  will 
be  distributed  in  accordance  vrith  the 
Modified  Statement  of  Restitutionary 
Policy  (MSRP),  which  was  issued  by  the 
DOE  on  July  28,  1986.  51  FR  27899 
(August  4. 1986).»  The  MSRP.  which 
was  issued  as  a  result  of  a  court- 
approved  Settlement  Agreement  in  The 
Department  of  Energy  Stripper  Well 
Litigation,  M.D.L.  378  (D.  Kan.  1986), 
provides  that  crude  oil  overcharge 
payments  will  be  distributed  among  the 
States,  the  United  States  Treasury,  and 
eligible  purchasers  of  crude  oil  and 
refined  products.*  Under  the  MSRP.  up 
to  20  percent  of  these  crude  oil 
overcharge  funds  may  be  reserved  to 
satisfy  valid  claims  by  eligible 
purchasers  of  crude  oil  and  refined 
petroleum  products.  Remaining  funds 
are  to  be  disbursed  to  the  state  and 
federal  government  for  indirect 
restitution  as  directed  by  the  MSRP.  In 
the  present  case,  we  have  decided  to 
reserve  the  fiill  20  percent,  or 
$2,037,382  of  the  iniUal  $10,186,908 
crude  oil  pool,  plus  a  proportionate 
share  of  the  accrued  interest  on  that 
amount,  for  direct  refunds  to  purchasers 
of  crude  oil  and  refined  petroleum 
products  who  prove  that  they  were 
injured  as  a  result  of  alleged  crude  oil 
violations. 

In  general,  the  process  which  the 
OHA  will  use  to  evaluate  claims  based 
on  alleged  crude  oil  violations  will  be 
modeled  after  the  process  the  OHA  has 
used  in  subpart  V  proceedings  to 
evaluate  claims  based  upon  alleged 
overcharges  involving  refined  products. 
See  Mountain  Fuel  Supply  Co.,  14  DOE 
1  85,475  (1986).  As  in  non-crude  oil 
cases,  applicants  will  be  required  to 
document  their  purchase  volumes  and 
prove  that  they  were  injured  as  a  result 
of  alleged  violations  (i.e.,  that  they  did 


» In  the  Order  implementing  tba  MSRP,  the  OHA 
solicited  comments  regarding  the  proper 
application  of  the  MSRP  to  OHA  refund 
proceedings  Involving  alleged  crude  oil  violations. 
On  April  6, 1967,  the  OHA  issued  a  noUce  which 
analyzes  the  comments  that  were  submitted  and 
explains  the  procedures  the  Office  will  follow  in 
processing  applications  filed  under  subpart  V 
regulations  (or  refunds  from  the  crude  oil 
overcharge  hinds.  52  FR  11737  (April  10.  1987). 
Since  the  procedures  apply  to  all  crude  oil  funds 
subiect  to  subpart  V.  we  need  not  differentiate 
between  the  various  crude  oil  transactions  settled 
by  the  Permian  consent  order. 

•  Under  the  Settlement  Agreement,  firms  which 
applied  for  a  refund  from  certain  escrow  funds 
established  under  the  Settlement  Agreement  for 
particular  groups  generally  must  have  signed  a 
waiver  releasing  their  claims  to  any  crude  oil  funds 
to  be  distributed  by  the  OHA  under  subpart  V. 
Accordingly,  those  firms  will  not  be  eligible  for  a 
refund  from  the  Permian  crude  oil  pool. 


not  pass  on  the  alleged  overcharges  to 
their  customers).  We  propose  to  utilize 
standards  for  the  showing  of  injury 
which  OHA  has  developed  for  analyzing 
non-crude  oil  claims.  See,  e.g.. 
Dorchester  Gas  Corp.,  14  DOE  1  85,240 
(1986).  These  standards  include  a 
presumption  that  end-users  (i.e.. 
ultimate  consumers)  whose  businesses 
ara  unrelated  to  the  petroleum  industry 
absorbed  the  increased  costs  resulting 
from  a  consent  order  firm's  alleged 
overcharges.  See  A.  Tarricone.  Inc.,  15 
DOE  1  85.495  at  88.894-896  (1987). 
However,  reseller  and  retailer  claimants 
must  submit  detailed  evidence  of  injury, 
and  may  not  rely  upon  the 
presumptions  of  injury  utilized  in 
refimd  cases  involving  refined 
petroleum  products.  Id.  They  can. 
however,  use  econometric  evidence  of 
the  type  employed  on  the  OHA  Report 
in  In  Re:  The  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  6 
Fed.  Energy  Guidelines  1 90,507. 

Refunds  to  eligible  claimants  in  the 
subpart  V  crude  oil  refund  proceeding 
will  be  based  on  a  per-gallon  refund 
amount  derived  by  dividing  the  total 
crude  oil  refund  monies  currently 
available  by  the  total  U.S.  consumption 
of  petroleum  products  during  the  period 
of  the  federal  petroleum  price  controls.' 
As  additional  crude  oil  refund  monies 
become  available,  the  volumetric 
amount  will  increase.  The  principal 
volumetric  refiind  amount  associated 
with  the  Permian  crude  oil  funds  is 
$0.00000504054  per  gallon. 

Under  the  terms  otthe  MSRP,  80 
percent  of  the  crude  oil  pool 
($8,149,526).  plus  accumulated  interest, 
as  well  as  any  portion  of  the  above 
mentioned  20  oercent  reserve  which  is 
not  distributed,  will  be  divided  equally 
between  the  federal  and  state 
governments  for  indirect  restitution.  See 
Shell.  We  will  direct  the  DOE's  Office  of 
the  Controller  to  segregate  the  crude  oil 
share  of  Permian's  initial  payment  and 
distribute  $4,074,763.  plus  appropriate 
interest,  to  the  States  and  the  same 
amount  to  the  federal  government. 
Refunds  to  the  States  will  be  in 
proportion  to  the  consumption  of 
petroleum  products  in  each  state  during 
the  period  of  price  controls.  The  share 
(ratio)  of  the  funds  in  the  account  which 
each  state  will  receive  if  these 
procedures  are  adopted  is  contained  in 
Exhibit  H  of  the  Stripper  Well 
Settlement  Agreement.  These  funds  will 
be  subject  to  the  same  limitations  and 
reporting  requirements  as  all  other 


crude  oil  monies  received  by  the  States 
under  the  Settlement  Agreement. 

B.  Crude  Oil  Application  Requirements 

To  apply  for  a  crude  oil  refund,  a 
claimant  should  submit  an  Application 
for  Refund  containing  all  of  the 
following  information: 

(1)  Identifying  information  including 
the  claimant's  name,  current  business 
address,  business  address  during  the 
refund  period,  taxpayers  identification 
number,  a  statement  indicating  whether 
the  claimant  is  a  corporation, 
partnership,  sole  proprietorship,  or 
other  business  entity,  the  name,  title, 
and  telephone  number  of  a  person  to 
contact  for  any  additional  information, 
and  the  name  and  address  of  the  person 
who  should  receive  any  refund  check.* 
If  the  applicant  operated  under  more 
than  one  name  or  under  a  different 
name  during  the  price  control  period, 
the  applicant  should  specify  these 
names; 

(2)  If  the  applicant's  firm  is  owned  by 
another  company,  or  owns  other 
companies,  a  Ust  of  those  companies' 
names,  addresses,  and  descriptions  of 
their  relationship  to  the  applicant's 
firm; 

(3)  A  brief  description  of  the 
claimant's  business  and  the  manner  in 
which  it  used  the  petroleum  products 
Usted  on  its  application; 

(4)  A  statement  identifying  the 
petroleum  products  which  the  applicant 
purchased  during  the  period  August  19, 
1973  through  January  27, 1981,  an 
annual  schedule  displaying  the  number 
of  gallons  of  each  petroleum  product 
purchased  during  this  refund  period, 
and  the  total  number  of  gallons  of  all 
petroleum  products  claimed  on  the 
refund  application; 

(5)  An  explanation  as  to  how  the 
applicant  obtained  the  above  mentioned 
purchase  volumes,  and,  if  estimates 
were  used,  a  description  of  its  method 
of  estimation; 

(6)  A  statement  that  neither  the 
claimant,  its  parent  firm.  affiUates. 
subsidiaries,  successors,  nor  assigns  has 


'It  Is  eslimatetl  that  2,020.997.335.000  gallons  of 
petroletim  products  were  consumed  in  the  United 
States  during  the  period  August  1973  through 
January  1981  SeeMounfoi/i  Fuel  Supply  Co..  14 
DOE  1  eS.47S  at  88.868  (1966). 


■  Under  the  Privacy  Act  of  1974.  the  submission 
of  a  social  security  number  by  an  individual  is 
voluntary.  An  applicant  that  doaa  not  wish  to 
submit  a  social  security  number  must  submit  an 
employer  idantification  number  if  one  exists.  Thil 
information  will  be  used  in  processing  refund 
applications,  and  is  requested  pursuant  to  our 
authority  under  the  Petroleum  Overcharge 
Distributkm  and  Restitution  Act  of  1986  and  the 
regulations  codified  at  10  CFR  part  205,  subpart  V. 
The  information  may  be  shared  with  other  Federal 
agencies  for  statistical,  auditing  or  archiving 
purposes,  and  with  taw  enforcement  agencies  whan 
they  are  investigating  a  pofenUal  violation  ofdWI 
or  criminal  law  Unlets  an  applicant  claims 
conTidwillaiily,  lliis  iitlormation  will  be  available  lo 
the  public  in  the  Public  Reference  Room  of  tba 
Office  of  Hearings  and  Appeals. 
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waived  any  right  it  may  have  to  receive 

a  crude  oil  refund  (e.g.,  by  having 
executed  and  submitted  a  valid  waiver 
accompanying  a  claim  to  any  of  the 
escrow  accounts  established  pursuant  to 
the  Stripper  Well  Settlement 
Agreement); 

(7)  A  statement  that  the  applicant  has 
not  filed  any  other  refund  application  in 
the  subpart  V  crude  oil  refund 


proceeding; 

(8)  If  the  applicant  is  not  an  end-user, 
was  covered  by  the  DOE  price 
regulations,  or  is  related  to  the 
petroleimi  industry,  a  showing  that  the 
apphcant  was  injured  by  the  alleged 
crude  oil  overcharges; 

(9)  If  the  apphcant  is  a  regulated 
utihty  or  a  cooperative,  certifications 
that  it  will  pass  on  the  entirety  of  any 
refund  received  to  its  customers,  will 
notify  its  state  utiUty  commission,  other 
regulatory  agency,  or  membership  body 
of  the  receipt  of  any  refund,  and  a  brief 
description  as  to  how  the  refund  will  be 
passed  along; 

(10)  The  statement  Usted  below 
signed  by  the  individual  applicant  or  a 
responsible  official  of  the  company 
filing  the  refund  application: 

I  swear  (or  affirm)  that  the  Information 
contained  in  this  application  is  true  and 
correct  to  the  l)est  of  my  knowledge  and 
l>elief.  I  understand  that  anyone  who  is 
convicted  of  providing  false  information  to 
the  federal  government  may  be  subject  to  a 
fine,  a  jail  sentence,  or  both,  pursuant  to  18 
U.S.Q  1001. 1  understand  that  the 
information  contained  in  this  application  is 
subject  to  public  disclosiire.  I  have  enclosed 
a  duplicate  of  this  entire  application  which 
will  be  placed  in  the  OHA  Public  Reference 
Room. 

All  applications  should  be  either 
typed  or  printed  clearly  and  labeled 
"Application  for  Crude  Oil  Refund." 
Each  applicant  must  submit  an  original 
and  one  copy  of  the  application.  If  the 
applicant  bielieves  that  any  of  the 
information  in  its  application  is 
confidential  and  does  not  wish  for  this 
information  to  be  pubUcly  disclosed,  it 
must  submit  an  original  application, 
clearly  designated  "confidential," 
containing  the  confidential  information, 
and  two  copies  of  the  application  with 
the  confidential  information  deleted.  All 
refund  applications  should  be  sent  to: 
Subpart  V  Crude  Oil  Overcharge 
Refunds,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

The  filing  deadline  is  June  30, 1994. 
Even  though  an  applicant  is  not 
required  to  use  any  specific  form  for  its 
crude  oil  refund  application,  and 
suggested  form  has  been  prepared  by  the 
OHA  and  may  be  obtained  by  sending 


a  wrritten  request  to  the  address  listed 
above. 

V.  Final  Refund  Procedures  for  the 
Permian  Refined  Product  Funds 

The  remainder  of  the  Permian  consent 
order  fund  ($776,757  plus  interest 
accrued  on  that  amount)  shall  be  made 
available  to  eUgible  injured  purchasers 
of  Permian  refined  products  that  were 
not  Permian  affiliates,  and  that 
demonstrate  they  were  injured  by 
Premian's  alleged  regulatory  viofaticns." 
Permian  purchasers  that  may  have  been 
injured  by  Permian 's  alleged 
overcharges  in  its  sales  of  refined 
petroleum  products  during  the  August 
19.  1973  through  January  27, 1981 
consent  order  period  (the  consent  order 
period)  may  file  applications  for 
refund.'"  From  our  experience  with 
subpart  V  proceedings,  we  expect  that 
potential  applicants  generally  will  fall 
into  the  following  categories:  (i)  End- 
users;  (ii)  regulated  entities,  such  as 
public  utilities  and  cooperatives;  and 
(iii)  refiners,  resellers  and  retailers 
(hereinafter  collectively  referred  to  as 
"resellers"). 

A.  Calculation  of  Refund  Amounts 

The  first  step  in  the  refund  process  is 
the  calculation  of  an  applicant's 
potential  refund.  The  ERA  specifically 
noted,  however,  that  it  was  unable  to 
identify  all  of  the  customers  whom 
Permian  allegedly  overcharged.  In  order 
to  determine  the  potential  refunds  for 
all  of  the  purchasers  from  Permian,  we 
proposed  to  adopt  a  presumption  that 
the  alleged  overcharges  were  dispersed 
equally  in  all  of  Permian 's  sales  of 
refined  petroleum  products  during  the 
consent  order  period.  In  accordance 
with  this  presumption,  refunds  are 
made  on  a  pro-rata  or  volumetric  basis. 
In  the  absence  of  better  information,  a 


*We  have  previously  held  that  afliliales  or 
sul>sidianes  of  a  consent  order  firm  are  not  eligible 
for  refunds  liesed  upon  the  presumption  that  they 
were  not  injured.  See.  e.g..  Mamthon  Petroleum 
Co./EMRO  Propane  Co.,  15  Doe  1  85,228  at  85.528 
(1987).  This  presumption  applies  to  firms  affiliated 
with  Permian  during  the  cx>nsent  order  period, 
whether  or  not  currently  afTilialed  with  the  firm. 
See  Cosby  Oil  Co. /Yucca  Valley  Liquor  Store,  13 
DOE  1  85,402  at  88.986  (1986).  If  also  applies  to 
firms  that  have  become  alTiliated  with  Permian  after 
the  consent  order  period,  t)ecause  their  receipt  of 
a  refund  would  allow  the  consent  order  firm  to 
benefit  from  this  proceeding.  See,  e.g..  Marothort 
Petroleum  Co. /Webster  Service  Stations,  17  DOE  1 
85,028(1988). 

'"OHA  will  not  accept  Applications  for  Refund 
on  t>ehalf  of  classes  of  applicants.  We  have 
previously  determined  that  such  claims  are 
inappropriate  because  they  amount  to  a  proposal  for 
"indirect"  restitution,  i.e.,  to  distribute  the  funds 
attributable  to  parties  not  specifically  identified  l>y 
the  DOE.  See  Standard  OH  Co.  {Indiana)/ Diesel 
Automotive  Association,  11  DOE1  8S.2S0  (1984); 
Ctf^ce  of  Special  Counsel,  10  DOE  1  BS.M8  at 
8aj14  (1982). 


volumetric  refund  is  appropriate 
because  the  DOE  price  regulations 
generally  required  a  regulated  firm  to 
account  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

The  volumetric  refund  presumption  is 
rebuttable.  The  impact  on  an  individual 
claimant  may  have  been  greater  than  its 
potential  refund  calculated  using  the 
volumetric  methodology.  Accordingly,  a 
claimant  may  submit  evidence  detailing 
the  specific  alleged  overcharge  that  it 
incurred  in  order  to  be  eligible  for  a 
larger  refund.  See  Standard  Oil  Co. 
(Indiana)/ Army  and  Air  Force  Exchange 
Service.  12  DOE  1 85,015  (1984). 

In  proceedings  of  this  type,  the 
volumetric  refund  is  typically 
calculated  by  dividing  the  amount  of 
money  in  the  refund  product  pool  by 
the  number  of  gallons  of  refined 
petroleum  products  that  the  Consent 
Order  firm  sold  during  the  refund 
period.  In  this  instance,  however, 
Permian  failed  to  provide  the  DOE  with 
any  accurate  figures  indicating  the 
amount  of  refined  product  that  they  sold 
during  the  Consent  Order  {>eriod. 
Hence,  we  have  been  forced  to  estimate 
the  volume  of  Permian's  refined 
products  sales  using  the  data  that  is 
available.  Our  best  estimate,  derived 
horn  the  available  data,  is  that  Permian 
sold  88,832,206  gallons  of  refined 
petroleum  products  during  the  refund 
period.  We  will  use  this  figure  to 
calculate  the  volumetric  refund  amount. 

Under  the  volumetric  approach,  an 
eligible  claimant  will  receive  a  refund 
equal  to  the  number  of  gallons  of 
eligible  products  that  it  purchased  from 
Permian  during  the  consent  order 
period,  multiplied  by  a  volumetric 
factor  of  $0.008744  per  gallon."  In 
addition,  each  successful  claimant  will 
receive  a  pro-rata  portion  of  the  interest 
that  has  accrued  on  the  Permian  funds 
since  the  date  of  remittance. 

As  in  previous  cases,  only  claims  for 
at  least  $15  in  principal  will  be 
processed.  This  minimum  has  been 
adopted  in  refined  product  refund 
proceedings  because  the  cost  of 
processing  claims  for  refunds  of  less 
than  $15  outweighs  the  benefits  of 
restitution  in  those  instances.  See,  e.g., 
Mobil  Oil  Corp..  13  DOE  1 85,339 
(1985);  see  also  10  CFR  205.286(b).  If  an 
applicant's  potential  refund  is 
calculated  using  the  volumetric 
methodology,  it  must  have  purchased  at 


><  Of  the  $10,953,669  %vith  which  this  Decision 
andOrder  deals,  7%  is  to  be  distrilxiled  to 
Permian's  customers  for  refined  petroleum 
products.  We  computed  this  initial  volumetric 
(actor  by  dividing  $776,757  ($10,953,665  x  .07  - 
$776,757)  by  our  estimate  of  the  total  volume  of 
covered  products  sold  by  the  firm  during  the 
consent  order  period  (88,832,206  galloiu). 


least  1,644  gallons  of  Permian  refined 
products  in  order  for  its  claim  to  be 
considered. 

B.  Determination  of  Injury 

Once  a  claimant's  potential  refund 
has  been  calculated,  we  must  determine 
whether  the  claimant  was  injxired  by  its 
purchases  from  Permian,  i.e.,  whether  it 
was  forced  to  absorb  the  alleged 
overcharges.  Based  on  our  experience  in 
numerous  subpart  V  proceedings,  we 
propose  to  adopt  certain  presumptions 
concerning  injury  in  this  case.  The  use 
of  presumptions  in  refund  cases  is 
specifically  authorized  by  DOE 
procedural  regulations.  10  CFR 
205.282(0).  An  applicant  that  is  not 
covered  by  one  of  these  presumptions 
must  demonstrate  injury  in  accordance 
with  the  non-presumption  procedures 
outlined  in  the  latter  part  of  this 
Decision. 

1.  Injury  Presumptions 

The  presumptions  we  plan  to  adopt  in 
this  case  are  designed  to  allow 
claimants  to  participate  in  the  refund 
process  without  incurring  inordinate 
expenses,  and  to  enable  OHA  to 
consider  the  refund  applications  in  the 
most  efficient  way  possible.  We  will 
presume  that  end  users  of  Permian 
refined  products,  certain  types  of 
regulated  firms,  and  cooperatives  were 
injured  by  their  purchases  from 
Permian.  In  addition,  we  will  presume 
that  resellers  and  retailers  of  Permian 
products  submitting  small  claims  were 
injured  by  their  purchases.  On  the  other 
hand,  we  will  presume  that  resellers 
and  retailers  that  made  spot  purchases 
of  Permian  products  and  those  who  sold 
these  products  on  consignment  were  not 
injured  by  their  purchases.  Each  of  these 
presumptions  is  listed  below,  along 
with  the  rationale  underlying  its  use. 

a.  End  users.  First,  in  accordance  with 
prior  subpart  V  proceedings,  we  will 
presume  that  end  users,  i.e.,  ultimate 
consumers  of  Permian  products  whose 
businesses  are  unrelated  to  the 
petroleum  industry,  were  injured  by  the 
firm's  alleged  overcharges.  Unlike 
regulated  firms  in  the  petroleum 
industry,  members  of  this  group 
generally  were  not  subject  to  price 
controls  during  the  consent  order 
period,  and  were  not  required  to  keep 
records  which  justified  selling  price 
increases  by  reference  to  cost  increases. 
Consequently,  analysis  of  the  impact  of 
the  alleged  overcharges  on  the  final 
prices  of  goods  and  services  produced 
by  members  of  this  group  would  be 
beyond  the  scope  of  a  special  refund 
proceeding.  See  Marion  Corp..  12  DOE 
1 85.014  (1984)  and  cases  cited  therein. 
Therefore,  end  users  need  only 
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document  their  purchase  volumes  of 
Permian  products  to  demonstrate  that 
they  were  injured  by  the  alleged 
overcharges. 

6.  Regulated  firms  and  cooperatives. 
Second,  public  utilities,  agricultural 
cooperatives,  and  other  firms  whose 
prices  are  regulated  by  government 
agencies  or  cooperative  agreements  do 
not  have  to  submit  detailed  proof  of 
injury.  Such  firms  routinely  would  have 
passed  through  price  increases  to  their 
customers.  Likewise,  their  customers 
would  share  the  benefits  of  cost 
decreases  resulting  from  refunds.  See, 
e.g..  Office  of  Special  Counsel.  9  DOE 
1 82,538  (1982)  [Tenneco);  Office  of 
Special  Counsel.  9  DOE  1 82,545  at 
85,244  (1982)  {Pennzoil}.  Such  firms 
applying  for  refunds  should  certify  that 
they  will  pass  through  any  refirnd 
received  to  their  customers  and  should 
explain  how  they  will  alert  the 
appropriate  regulatory  body  or 
membiarship  group  to  monies  received. 
Purchases  by  cooperatives  that  were 
subsequently  resold  to  non-members 
will  generally  not  be  covered  by  this 
presumption. 

c.  Reseller  and  retailer  small  claims. 
Third,  we  will  presume  that  a  reseller  or 
a  retailer  seeking  a  refund  of  $10,000  or 
less,  excluding  accrued  interest,  was 
injured  by  Permian 's  pricing  practices. 
Qaimants  requesting  refunds  based  on 
purchases  of  up  to  1.143,642  gallons  of 
Permian  products  fall  into  this  category. 
In  past  proceedings,  the  OHA  has 
generally  established  the  small  claims 
threshold  at  $5,000.  However,  for  the 
following  reasons,  we  have  concluded 
that  in  this  proceeding  a  $10,000  small 
claims  threshold  is  more  equitable. 

The  proposed  volumetric  calculated 
in  this  proceeding,  i.e.,  $0.008744,  is 
relatively  high  compared  to  volumetric 
factors  adopted  in  other  subpart  V 
special  refund  proceedings.  Out  past 
experience  with  proceedings  that 
employ  similar  volumetric  figures 
indicates  that  a  very  substantial  number 
of  the  refunds  that  are  available  to 
claimants  in  the  Permian  proceeding 
will  fall  between  $5,000  and  $10,000. 
As  a  consequence,  a  disproportionately 
large  number  of  Permian  customers 
could  be  required  to  make  a  full 
demonstration  of  injury  in  order  to 
receive  the  full  volumetric  refund  for 
which  they  qualified  if  the  $5,000 
threshold  were  used.  Despite  the  size  of 
these  refunds,  because  of  the 
volumetric,  the  purchasers  involved  are 
nonetheless  likely  to  be  relatively  small 
entities  that  are  unlikely  to  have 
maintained  sophisticated  systems  of 
records.  For  the  same  reason,  in  the 
absence  of  actual  records,  these  entities 
are  also  unlikely  to  have  the  resources 


to  assemble  the  data  necessary  to  an 
alternative  showing  of  Injury.  See.  e.g., 
Agway/Davis  Oil  Co..  Case  No.  RF324- 
28  (May  24. 1991).  Moreover,  the 
consent  order  refund  period  ended  more 
than  ten  years  ago.  records  dating  back 
as  many  as  eighteen  years  may  be 
required  for  a  full  demonstration  of 
injury — and  records  of  this  age  are 
difficult  to  assemble  under  the  best  of 
circumstances.  In  a  number  of  other 
proceedings  we  have  encountered  this 
situation  and  have  found  that  the 
interests  of  prospective  refund 
applicants  and  tnose  of  the  Department 
are  best  served  by  estabUshing  the  small 
purchaser  injury  presumption  at  the 
$10,000  level  rather  than  $5,000.  See. 
e.g..  Texaco,  Inc.  20  DOE  1 85.147 
(1990).  We  propose  adopting  a  $10,000 
small  purchaser  injury  presumption 
level  in  the  Permian  refund  proceeding 
as  well.  A  small  claimant  that  wishes  to 
claim  a  refund  below  this  level  need 
only  document  the  volumes  of  products 
it  purchased  from  Permian.  See  Texas 
■  Oil  &  Gas  Corp..  12  DOE  1 85.069  at 
88,210  (1984).  Resellers  and  retailers  of 
Permian  products  that  are  seeking 
refunds  in  excess  of  $10,000  must 
follow  either  the  procedures  that  are 
outlined  below  in  (d)  or  those  set  forth 
in  subsection  2. 

d.  Resellers  and  retailers  filing  mid- 
level  claims.  Fourth,  in  lieu  of  making 
a  detailed  showing  of  injury,  a  reseller 
claimant  whose  allocable  share  exceeds 
$10,000  may  elect  to  receive  as  its 
refund  the  larger  of  $10,000  or  40 
percent  of  its  allocable  share  up  to 
$50,000."  The  use  of  this  presumption 
reflects  our  conviction  that  these  larger 
claimants  were  likely  to  have 
experienced  some  injury  as  a  result  of 
the  alleged  overcharges.  See  Marathon. 
14  DOE  at  88,515.  In  some  prior  special 
refund  proceedings,  we  have  performed 
detailed  economic  analyses  in  order  to 
determine  product-specific  levels  of 
injury.  See.  e.g..  Mobil  Oil  Corp..  13 
DOE  1 85.339  (1985).  However,  in  Gulf 
Oil  Corp.,  16  DOE  1 85,381  at  88.737 
(1987),  we  determined  that  based  upon 
the  available  data,  it  was  accurate  and 
efficient  to  adopt  a  single  presumptive 
level  of  injury  of  40  percent  for  all 
medium-range  claimants,  regardless  of 
the  refined  product  that  they  purchased, 
based  upon  the  results  of  our  analyses 
in  prior  proceedings.  We  believe  that 
approach  to  be  sound  in  the  absence  of 
more  detailed  information  regarding 


"That  i*.  claimant*  who  purchased  between 
2.8S9.103  gallons  and  14,205.516  gallons  of 
Permian  reCned  petroleum  products  during  the 
consent  order  period  (mid-level  claimants)  may 
elect  to  utilize  this  presumption.  Claimants  who 
purchased  more  than  14,2BS.S1B  gallons  may  elect 
to  limit  their  claim  to  $50,000. 
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iajury,  and  we  therefore  propose  here  to 
adopt  a  40  percent  presumptive  level  of 
injury  for  all  medium-range  claimants. 
Consequently,  an  applicant  in  this 
group  will  only  be  required  to  provide 
doomientation  of  its  purchase  volumes 
of  Permian  refined  petroletmi  products 
during  the  consent  order  period  in  order 
to  be  eligible  to  receive  a  refund  of  40 
percent  of  its  total  volumetric  share,  or 
510,000,  whichever  is  greater. 

e.  Spot  purchasers.  Fourth,  resellers 
and  retailers  that  were  spot  ptirchasers 
of  Permian  products,  i.e..  finns  that 
made  only  sporadic,  discretionary 
purchases,  are  presumed  to  have  not 
been  injured,  and  consequently, 
generally  will  be  ineligible  for  refunds. 
The  basis  for  this  presimiption  is  that 
these  "spot  purchasers"  tended  to  have 
considerable  discretion  as  to  where  and 
when  to  make  a  purchase,  and  would 
not  have  made  a  purchase  unless  able  to 
recover  the  full  cost  of  a  purchase, 
including  any  alleged  overcharges  in 
resales  to  customers.  See  Vickers  at 
85,39&-7.  A  spot  purchaser  can  rebut 
this  pres\unption  by  demonstrating  that 
its  base  period  supply  obligation  limited 
its  discretion  in  making  the  purchases 
and  that  it  resold  the  product  at  a  loss 
that  was  not  subsequently  recouped. 
See,  e.g.,  Saber  Energy,  IncJMobil  Oil 
Corp.,  14  DOE  1 85,170  (1986). 

/.  Consignees.  Finally,  we  will 
presume  that  consignees  of  Permian 
products  were  not  injured  by  the  firm's 
alleged  pricing  violations.  See,  e.g..  Jay 
Oil  Co.,  16  DOE  1 85,147  (1987).  A 
consignee  agent  is  an  entity  that  sold 
products  pursuant  to  an  agreement 
whereby  its  supplier  established  the 
prices  to  be  charged  by  the  consignee 
and  compensated  the  consignee  with  a 
fixed  commission  based  upon  the 
volume  of  products  that  it  sold.  A 
consignee  may  rebut  the  presiunption  of 
non-injury  by  demonstrating  that  its 
sales  volumes  and  corresponding 
commission  revenues  declined  due  to 
the  alleged  uncompetitiveness  of 
Permian's  pricing  practices.  See  Gulf  Oil 
Corp./CS.  Canter  Oil  Co..  13  DOE 
1 85.388  at  88,962  (1986). 

2.  Non-Presumption  Demonstration  of 
Injury 

A  reseller  or  retailer  whose  allocable 
share  is  in  excess  of  $10,000  that  does 
not  elect  to  receive  a  refund  under  the 
small  claims  or  mid-level  reseller 
presumptions  will  be  required  to 
demonstrate  its  injury.  There  are  two 
aspects  to  such  a  demonstration.  First, 
a  finn  is  required  to  provide  a  monthly 
schedule  of  its  banks  of  unrecouped 
increased  products  costs  for  products 
that  it  purchased  from  Permian.  Cost 
banks  should  cover  the  period  August 


19. 1973.  through  January  27, 1081.  If  a 
firm  no  longer  has  records  of 
contemporaneously  calculated  cost 
banks  for  products,  it  may  approximate 
those  banks  by  submitting  the  following 
information  regarding  its  purchases  of 
that  product  from  all  of  its  suppliers: 

(IJ  The  weighted  average  gross  profit 
margin  that  the  firm  received  for  the 
product  on  May  15. 1973; 

(2)  A  monthly  schedule  of  the 
weighted  average  gross  profit  margins 
that  it  received  for  the  product  during 
the  period  August  19, 1973,  through 
January  27, 1981;  and 

(3)  A  monthly  schedule  of  the  firm's 
purchase  or  sales  volume  of  the 
products  during  the  period,  August  19, 
1973,  through  January  27, 1981. 

The  existence  of  banks  of  unrecovered 
increased  product  costs  that  exceed  an 
applicant's  potential  refund  is  only  the 
first  part  of  an  injury  demonstration.  A 
firm  must  also  show  that  market 
conditions  forced  it  to  absorb  the 
alleged  overcharges.  Generally,  we  will 
infer  this  to  be  true  if  the  prices  the 
applicant  paid  Permian  were  higher 
than  average  market  prices  for  the  same 
level  of  distribution."  Accordingly,  a 
claimant  attempting  to  demonstrate 
injury  should  subniit  a  monthly 
schedule  of  the  weighted  average  prices 
that  it  paid  Permian  for  products  during 
the  period  August  19. 1973  through 
January  27. 1981. 

If  a  reseller  or  retailer  that  is  eligible 
for  a  refunding  in  excess  of  $10,000 
does  not  possess  the  cost  bank  and 
purchase  price  information  described 
above,  it  can  still  apply  for  a  refund  of 
$10,000  plus  accrued  interest,  using  the 
small  claims  presumption.  If,  however, 
a  firm  provides  the  above-mentioned 
data  and  we  subsequently  conclude  that 
the  firm  should  receive  a  refund  of  less 
than  the  $10,000  small  claims  threshold, 
the  firm  cannot  opt  for  a  full  $10,000 
refund. 

C.  Allocation  Claims 

We  may  also  receive  claims  based 
upon  Permians  alleged  failure  to  furnish 
petroleum  products  that  it  was  obliged 
to  supply  under  the  DOE  allocation 
regulations.  See  10  CFR  part  211.  Any 
such  apphcations  will  be  evaluated  with 
reference  to  the  standards  set  forth  in 
case  such  as  Standard  Oil  Company 
[Indiana),  10  DOE  1 85,048;  OKC  Corp.l 
Town  &  Country  Markets,  Inc.,  12  DOE 
1 85.094  (1984);  and  Marathon 


*'We  generally  obtain  average  market  prke 
Information  form  Platts's  Oil  Price  Handbook  and 
Oilmaoac  (Plan's).  If  price  data  for  a  particular 
product  is  not  available  in  Piatt's,  the  burden  of 
supplying  alternative  information  will  be  on  the 
claimanL  See  Aminoil  U.S^.,  Inc./Behm  FamUy 
Corporation.  15  DOE  1 85.419  (19B7). 


Petroleum  CoJResearch  Fuels,  Inc.,  19 
DOE  1 85.575  at  80,049-50  (1988) 
(Marathon/RFI),  aflfd.  Research  Fuels, 
Inc.  v.  DOE,  No.  CA3-89-2983-G  (ND. 
Tex.  October  3. 1991).  These  standards 
generally  require  an  allocation  claimant 
to  demonstrate  the  existence  of  a 
supplier/purchaser  relationship  with 
the  consent  order  firm  and  the 
likelihood  that  the  consent  order  firm 
failed  to  furnish  petroleum  products 
that  it  was  obliged  to  supply  to  the 
claimant  imder  10  CFR  part  211.  In 
addition,  the  claimant  should  provide 
evidence  that  it  had  contemporaneously 
notified  the  DOE  or  otherwise  sought 
redress  from  the  alleged  allocatitin 
violation.  Finally,  the  claimant  must 
establish  that  it  was  injured  and 
doomienl  the  extent  of  the  injury. 
Claimants  who  make  a  reasonable 
demonstration  of  an  allocation  violation 
may  receive  a  refund  based  on  the  profit 
lost  as  a  result  of  their  foilure  to  receive 
the  allocated  product. 

In  our  evaluation  of  whether 
allocation  claims  meet  these  standards, 
we  will  consider  various  factors.  For 
example,  we  will  seek  to  obtain  as  mu<:h 
information  as  possible  about  the 
agency's  treatment  of  complaints  made 
to  it  by  the  claimant  We  will  also  look 
at  any  affirmative  defenses  that  Permian 
may  have  had  to  the  alleged  allocation 
violation.  See  Marathon  Petroleum  Co  J 
Research  Fuels,  Inc..  19  DOE  1 85,575 
(1989).  In  assessing  tin  allocation 
claimant's  injury,  we  will  evaluate  the 
effect  of  the  alleged  allocation  violation 
on  its  entire  business  operations  with 
particrular  reference  to  the  amount  of 
product  that  it  received  from  suppliers 
other  than  Permian.  In  determining  the 
amount  of  an  allocation  refund,  we  will 
utilize  any  information  that  may  be 
available  regarding  the  portion  of  the 
Consent  Order  fund  that  the  agency 
attributed  to  allocation  violations  in 
general  and  to  the  specific  allocation 
violation  alleged  by  the  claimants. 
Finally,  since  the  Consent  Order  reflects 
a  compromise  of  the  issues  involved  in 
the  enforcement  proceedings  against 
Permian  and  the  Consent  Order  amount 
is  less  than  Permian's  potential  liability 
in  those  proceedings,  we  will  reduce 
allocation  refubds  that  would  otherwise 
be  disproportionately  large.  See  Amtel, 
Inc/Wbitco.  Inc.,  19  DOE  1 85,319  at 
88,596  (1989)  (refund  reduced  by  the 
ratio  of  the  settlement  fund  to  the 
aggregate  amount  of  alleged 
overcharges).'* 


'*If  we  receive  ntuaerous  allocation  claims,  we 
may  adopted  a  more  general  formula  for  calculating 
refunds  based  on  alleged  allocation  violation*. 
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D.  Distribution  of  Remaining  Funds 
In  the  event  that  money  remains  in 

the  refined  product  pool  of  funds  after 
all  meritorious  refund  applications  have 
been  processed,  the  residual  funds  in 
the  Permian  refined  product  escrow 
account  will  be  disbursed  in  accordance 
with  the  provisions  of  the  Petroleum 
Overcharge  and  Distribution  Act  of  1986 
(PODRA).  15  U.S.C.A  4501-4507  (West 
Supp.  1989). 

E.  Refined  Product  Application 
Requirements 

Pursuant  to  10  CFR  205.283.  we  will 
now  accept  Applications  for  Refund 
from  Individuals  and  firms  that 
purchased  refined  petroleum  products 
from  Permian  between  August  19, 1973 
and  January  27, 1981.  No  "class  claims" 
on  behalf  of  groups  of  applicants  will  be 
permitted.  There  is  no  specific 
application  form  that  is  to  be  used.  All 
Applications  for  Refund  should  include 
the  following  information: 

(1)  A  conspicuous  reference  to  Case 
Number  LEF-0035,  the  name  and 
address  of  the  applicant  during  the 
period  for  which  the  claim  is  filed,  and 
the  current  address  of  the  applicant  as 
well  as  the  name  to  whom  the  refund 
check  should  be  made  out  and  the 
address  to  which  the  check  should  be 
sent; 

(2)  The  name,  title,  address,  and 
telephone  number  of  a  person  who  may 
be  contacted  by  OHA  for  additional 
information  concerning  the  Application; 

(3)  The  social  security  number  or 
employee  identification  number  of  the 
applicant; 

(4)  The  manner  In  which  the 
applicant  used  the  Permian  petroleum 
products,  i.e.,  whether  it  was  a  reseller, 
retailer,  consignee,  end-user,  etc.; 

(5)  For  each  refined  covered  product, 
a  monthly  schedule  of  the  number  of 
gallons  that  the  applicant  purchased 
from  Permian  during  the  August  19, 
1973,  through  January  27,  1981  refund 
period.  If  a  claimant  was  an  indirect 
purchaser  of  Permian  refined  covered 
products,  it  must  also  submit  the  name 
of  its  immediate  supplier  and  indicate 
why  it  believes  the  products  were 
originally  sold  by  Permian; 

(6)  All  relevant  material  necessary  to 
support  its  claim  in  accordance  with  the 
injury  presumptions  and  requirements 
outlined  above; 

-     (7)  If  the  applicant  was  or  is  in  any 
way  affiliated  with  Permian,  an 
explanation  of  the  nature  of  that 
affiliation.  If  the  applicant  was  not 
affiliated  with  the  consent  order  firm,  a 
statement  to  that  effect; 

(8)  The  form  of  business,  whether  it 
was  a  corporation,  a  partnership,  or  a 
sole  proprietorship; 


(9)  The  dates  of  ownersliip,  including 
the  month  and  year.  The  applicant  must 
also  submit  a  statement  as  to  whether 
there  has  been  a  change  in  ownership  of 
the  applicant's  firm  during  or  since  the 
refund  period.  If  there  was  such  a 
change  in  ownership,  the  applicant 
must  submit  a  detailed  explanation  of 
the  previous  or  subsequent  owners; 

(10)  A  statement  as  to  whether  the 
apphcant  is  or  has  been  involved  in  any 
DOE  enforcement  proceedings  or  private 
actions  filed  under  section  210  of  the 
Economic  Stabilization  Act  If  these 
actions  have  been  concluded,  the 
applicant  should  furnish  a  copy  of  any 
final  order  issued  in  the  matter.  If  the 
action  is  still  in  progress,  the  applicant 
should  briefly  describe  the  action  and 
its  current  status'.  The  apphcant  must 
inform  OHA  of  any  change  in  status 
while  its  Application  for  Refund  is 
pending.  See  10  CFR  205.9(d). 

(11)  A  statement  as  to  whether  the 
applicant  or  a  related  firm  has  filed  any 
other  Application  for  Refund  in  the 
Permian  proceeding; 

(12)  A  statement  as  to  whether  the 
claimant  or  a  related  firm  has 
authorized  any  other  individual(s)  to 
file  an  Application  for  Refund  on  the 
claimant's  behalf  in  the  Permian 
proceeding;  and 

(13)  The  following  statement  signed 
by  the  applicant  or  a  responsible  official 
of  the  business  or  organization  claiming 
the  refund:  "I  swear  [or  affirm)  that  the 
information  submitted  is  true  and 
accurate  to  the  best  of  my  knowledge 
and  belief.  I  understand  that  anyone 
who  is  convicted  of  providing  false 
information  to  the  federal  Government 
may  be  subject  to  a  fine,  a  jail  sentence, 
or  both,  pursuant  to  18  U.S.C.  1001." 

AppUcations  for  Refund  should  be 
sent  to:  Permian  Refund  Proceeding. 
Case  No.  LEF-0035,  Office  of  Hearings 
an  Appeals,  Department  of  Energy,  1000 
Independence  Ave.,  Washington,  DC 
20585. 

All  applications  must  be  filed  in 
duplicate  and  must  be  postmarked  by 
May  2, 1994.  A  copy  ofeach  application 
will  be  available  for  public  inspection  in 
the  Public  Reference  Room  of  the  Office 
of  Hearings  and  Appeals.  Any  applicant 
that  believes  that  its  application 
contains  confidential  information  must 
submit  two  additional  copies  of  its 
application  from  which  the  confidential 
information  has  been  deleted,  together 
with  a  statement  specifying  why  the 
information  is  confidential. 

It  is  Therefore  Ordered  That: 

(1)  Applications  from  Refund  from  the 
crude  oil  pool,  remitted  to  the 
Department  of  Energy  by  the  Permian 
Corporation  pursuant  to  the  Settlement 


Agreement  dated  June  25. 1982,  may 
now  be  filed. 

(2)  All  crude  oil  refund  applications 
submitted  pursuant  to  Paragraph  (1) 
above  must  be  postmarked  no  later  than 
June  30, 1994. 

(3)  The  Director  of  Special  Accounts 
and  Payroll,  Office  of  Departmental 
Accounting  and  Financial  Systems 
Development.  Controller's  Office, 
Department  of  Energy,  shall  transfer 
37.2%  of  the  funds  in  the  subaccount 
denominated  "Permian  Corporation" 
(Consent  Order  No.  650X00246T)  into 
the  subaccount  denominated  "Crude 
Tracking-States,"  Account  No. 
999DOE003W. 

(4)  The  Director  of  Special  Accoimts 
and  Payroll  shall  transfer  37.2%  of  the 
funds  in  the  subaccount  denominated 
"Permian  Corporation"  into  the 
subaccount  denominated  "Crude 
Tracking-Federal,"  Account  No. 
999DOE002W. 

(5)  The  Director  of  Special  Accounts 
and  Payroll  shall  transfer  18.6%  of  the 
funds  in  the  subaccount  denominated 
"Permian  Corporation"  into  the 
subaccount  denominated  "Crude 
Tracking  Claimants  4,"  Account  No. 
999EXDE010Z. 

(6)  Applications  for  Refund  from  the 
refined  product  pool,  remitted  by  the 
Permian  Corporation  pursuant  to  the 
Settlement  Agreement  dated  June  25. 
1982,  may  now  be  filed. 

(7)  Applications  for  Refund  from  the 
refined  product  pool  must  be 
postmarked  no  later  than  May  2. 1994. 

(8)  This  is  a  final  Order  of  the 
Department  of  Energy. 

*Dated:  April  15. 1993. 
George  B.  Brrauy, 

Director,  Office  of  Hearings  and  Appeals. 
(PR  Doc.  93-9431  Filed  4-21-93;  8:45  am] 

BUJNOCOOC  MW-*t-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4616-3] 

Public  Water  Supply  Supervision 
Program;  Program  Revision  lor  the 
State  of  Oregon 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Oregon  is  revising  its 
approved  State  Public  Water  Supply 
Supervision  Primacy  Program.  Oregon 
has  adopted  drinking  water  regulations 
for  certain  volatile  organic  chemicals, 
synthetic  organic  chemicals  and 
inorganic  chemicals.  EPA  has 
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determined  that  these  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore,  EPA  has  tentatively  decided 
to  approve  these  State  program 
revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  May  24, 
1993  to  the  Regional  Administrator  at 
the  address  shown  below.  Frivolous  or 
insubstantial  requests  for  a  hearing  may 
be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
May  24, 1993,  a  public  hearing  will  be 
held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  her  own  motion,  this 
determination  shall  become  effective 
May  24, 1993. 


Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request;  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  offlcial  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  ofHces: 
Drinking  Water  Section,  Oregon  Health 
Division,  800  NE.,  Oregon  Street, 
Portland,  Oregon  97232;  and 


Environ*nental  Protection  Agency, 
Region  10  Library,  1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Marshall,  EPA,  Region  10, 
Ground  Water  and  Drinking  Water 
Branch,  at  the  Seattle  address  given 
above;  telephone  (206)  553-1890. 

Dated:  April  12, 1993. 
Dana  A.  Rasmunen, 

Regional  Administrator. 

[FR  Doc.  93-9412  Filed  4-21-93;  8:45  am] 

BILUNO  CO06  UM-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  an  FM  station: 


Applicant 


City/State 


RIeNo. 


MM 

Docket 
No. 


A.  David  A  Ringer 

B.  ASF  Broadcasting  Corp  

C.  WItbum  Industries,  Inc  

D.  Kyong  Ja  Matchak  

E.  Shellee  F.  Davis 

F.  Westerville  Broadcasting  Company  Limited  Partnership 

G.  Oikj  Radio  Associates,  Inc 


Westerville,  OH 
WestervUle.  OH 
Westerville.  OH 
Westerville,  OH 
Westerville,  OH 
Westerville.  OH 
Westerville,  OH 


BPH-91 
BPH-91 
BPH-91 
BPH-91 
BPH-91 
BPH-91 
BPH-91 


1230MB 

1230MB 

1230MC 

1230MF  , 

1231MA 

1231MB 

1231MC 


93-107 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the      ' 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
heading  at  51  FR  19,347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

Applicants 

1.  Air  hazard 

F 

Issue  heading 

Applicants 

2.  Comparative 

3.  Ultimate 

A.  B,  C.  D,  E, 

F,  G 
A,  B,  C,  D.  E. 

F.G 

3.  If  there  are  any  non-standardized 
issues  in  this  proceeding,  the  full  text  of 
the  issue  and  the  applicants  to  which  it 
applies  are  set  forth  in  an  appendix  to 
this  Notice.  A  copy  of  the  complete 
HDD  in  this  proceeding  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  may 
also  be  purchased  from  the 


Commission's  duplicating  contractor, 
International  Transcription  Service, 
2100  M  Street,  NW.,  suite  140. 
Washington,  DC  20037  (telephone  202- 
857-3800). 
W.  Ian  Gay. 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

|FR  Doc.  93-9359  Filed  4-21-93;  8:45  am) 

BU.UNG  COOE  •712-01-M 


Application  for  Hearing 

1.  The  Commission  has  before  it  the 
following  application  for  a  minor 
change  to  an  existing  FM  station: 


Applicant 

City/State 

File  No. 

MM 
Docket 

Unkjn  Broadcasting,  Inc „ 

Anna,  Illinois 

BMPH-921014IF  .. 

93-108 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 
been  designated  for  hearing  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 


has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 

Issue  Heading 

1.  Site  Availability 


2.  Ultimate 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230).  1919  M  Street.  NW.,  Washington. 
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DC  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  International 
Transcription  Service.  2100  M  Street. 
NW..  Suite  140.  Washington.  DC  20037 
(telephone  (202)  857-3800). 
W.  Jan  Gaj, 

Assistant  Chief,  Audio  Services  Division, 

Mass  Media  Bureau. 

[FR  Doc  93-9360  Filed  4-21-93;  8:45  am] 

BtLUNO  CODE  t71»-01-« 


FEDERAL  MARITIME  COMMISSION 

South  EuropeAJ.SJL  Freight 
Conference,  et  al.;  Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement{s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 
hiterested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  9th  Floor, 
hiterested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations,  hiterested  persons 
should  consuh  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement, 
y^greemenf  No.:  202-010676-060. 
Title:  South  Europe/U.S.A.  Freight 
Conference. 

Parties:  Achille  Lauro,  Evergreen 
Marine  Corporation  (Taiwan)  Ltd.,  ItaUa 
di  Navigazione.  S.p.A..  Lykes  Bros. 
Steamship  Co..  Ltd.,  A.P.  MoUer-Maersk 
Line,  Nedlloyd  Lines,  Sea-Land  Service, 
Inc..  P&O  Containers  Limited.  Zim  Israel 
Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
revises  the  rules  governing  independent 
action  by  clarifying  the  applicability  of 
the  10-day  notice  period. 
Agreement  No.:  202-010776-083. 
Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties:  American  President  Lines. 
Ltd..  Hapag-Uoyd  AG.  Kawasaki  Kisen 
Kaisha.  Ltd.,  A.P.  Moller-Maersk  Line. 
Mitsui  O.S.K.  Lines,  Ltd.,  Neptune 
Orient  Lines,  Ltd.,  Nippon  Yusen 
Kaisha  Line,  Orient  Overseas  Container 
Line,  Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
revises  the  rules  governing  independent 
action.  It  also  modifies  provisions 
concerning  agreement  expenses. 
Agreement  No.:  202-011407. 


Title:  Australia/United  States 
Containerline  Association. 

Parties:  Australia/New  Zealand  Direct 
Line,  Blue  Star  (North  America)  Ltd., 
Hamburg — Sudamerikanische 
Dampfschimahrts-^Jesellschaft  Eggert  & 
Amsinck  (Columbus  Line). 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  meet,  discuss, 
exchange  information  and  agree  upon 
rules,  rates,  charges,  service  contracts 
and  other  matters  in  the  trade  from  ports 
and  points  in  Austraha  to  ports  and 
points  in  the  United  States  (including 
Alaska  and  Hawaii,  but  excluding 
American  Samoa). 
Agreement  No.:  203-011408. 
Titie:  Red  Sea/Arabian  Gulf/Indian 
Subcontinent  Discussion  Agreement. 
Parties:  American  President  Lines, 
Ltd..  A.P.  Moller-Maersk  Line,  Croatia 
Line,  Leif  Hoegh  &  Co..  A/S,  Lykes  Bros. 
Steamship  Co..  Inc.,  National  Shipping 
Company  of  Saudi  Arabia,  P&O 
Containers  Limited,  Sea-Land  Service. 
Inc.,  Senator  Linie.  United  Arab 
Shipping  Company  (S.A.G.).  Waterman 
Steamship  Corporation. 

Synopsis:  The  proposed  Agreement 
authorizes  the  parties  to  meet,  discuss 
and  exchange  information  on  rates, 
charges,  service  items  and  other  matters 
in  the  trade  from  ports  and  points  in  the 
United  States  to  ports  and  points  in  the 
Middle  East  and  the  Indian 
Subcontinent.  Adherence  to  any 
agreement  reached  by  the  parties  is 
strictly  voluntary. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  April  16, 1993. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc.  93-9375  Filed  4-21-93;  8:45  am) 

BIUJNO  CODE  CTao-OI-M 


FEDERAL  RESERVE  SYSTEM 

AmSouth  Bancorporation,  et  al.; 
Formations  cf ;  Acquisitions  by;  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
hispectlon  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  May  17. 
1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Street,  NW.,  Atlanta,  Georcia 
30303: 

1.  AmSoutb  Bancorporation, 
Birmingham,  Alabama;  to  merge  with 
Mickler  Corporation,  Clearwater, 
Florida,  and  thereby  indirectly  acquire 
The  First  National  Bank  of  Clearwater, 
Clearwater.  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  Peoples  Financial  Corporation. 
Colfax,  Illinois:  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Peoples 
State  Bank,  Colfax,  Illinois. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Community  Bankshares,  Inc., 
Denver.  Colorado;  to  acquire  at  least  95 
percent  of  the  voting  shares  of  First 
Medicine  Lodge  Bancshares,  Inc., 
Medicine  Lodge,  Kansas,  and  thereby 
indirectly  acquire  First  National  Bank  of 
Medicine  Lodge,  Medicine  Lodge, 
Kansas. 

2.  FNS,  Inc.,  Schuyler,  Nebraska;  to 
acquire  100  percent  of  the  voting  shares 
of  Howeils  Investment  Company,  Inc.. 
Howells,  Nebraska,  and  thereby 
indirectly  acquire  Howells  Bank, 
Howells.  Nebraska. 

3.  Liberty  Bancorp,  Inc.,  Oklahoma 
City.  Oklahoma;  to  acquire  100  percent 
of  the  voting  shares  of  Interstate 
Financial  Corporation,  Edmond, 
Oklahoma,  and  thereby  indirectly 
acquire  First  Oklahoma  Bank  and  Trust 
Company  of  Edmond.  Edmond. 
Oklahoma. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas 
75222: 

1.  Big  Bend  Bancshares  Corp., 
Presidio,  Texas,  and  Rio  Bancshares 
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Schomburg  Center  for  Research  in  Black 
Cuhure,  New  York  PubUc  Library,  515 
Malcolm  X  Boulevard.  New  York,  NY 
10037-1801,  Tel:  (212)  491-2200. 

Copies  of  such  written  comments  may 
be  sent  to  Robert  W.  Martin,  Acting 
Regional  Administrator,  General 
Services  Administration,  Region  2,  26 
Federal  Plaza,  New  York.  NY  10278. 


Corporation,  Wilmington,  Delaware; 
each  to  acquire  14.1  percent  of  the 
voting  shares  of  The  Marfa  National 
Bank,  Marfa,  Texas. 

2.  C.S.B.,  Bancshares,  Inc., 
Somerville.  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank,  Somerville,  Texas. 

Board  of  Govemon  of  the  Federal  Reserve 
System.  April  16. 1993. 
JennifiBr  ].  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-9373  Filed  4-21-93;  8:45  ami 

BIUMO  COOe  «21<M>1-f 


Bobbie  Saxon  Lett,  et  aL;  Change  in 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the. Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Chice  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  ofHces  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  May  12, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bobbie  Saxon  Lett,  Wadley, 
Alabama;  to  acquire  27  percent  of  the 
voting  shares  of  Randolph  Bancshares, 
Inc.,  Wadley,  Alabama,  and  thereby 
indirectly  acquire  First  Bank,  Wadley, 
Alabama. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Welzie  Wilson  Webb.  Fort  Worth, 
Texas;  to  acquire  31.22  percentof  voting 
shares  of  First  Park  County  Bancshares. 
Inc.,  Livingston,  Montana,  and'lhereby 
indirectly  acquire  First  National  Park 
Bank  in  Livingston,  Livingston, 
Montana. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
Pity,  Missouri  64198: 


I.  Helen  M.  Rogers,  Edmond, 
Oklahoma;  to  acquire  an  additional  11.9 
percent,  for  a  total  of  35.7  percent,  of  the 
voting  shares  of  Spencer  Bancshares, 
Inc.,  Spencer,  Oklahoma,  and  thereby 
indirectly  acquire  Spencer  State  Bank, 
Spencer,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  16. 1993. 
Jennifer  J.  JohnMn. 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-9374  Filed  4-20-93;  8:45  am] 

BIUJNG  COOC  ISKMI-f 


GENERAL  SERVICES 
ADMINISTRATION  (GSA) 

Steering  Committee  for  the  African 
Burial  Ground,  New  York,  NY;  Meeting 

Notice  is  hereby  given  that  the 
Steering  Committee  for  the  African 
Burial  Ground,  New  York,  NY,  (Steering 
Committee)  has  revised  its  schedule  of 
regular  meetings  for  1993  to  include 
additional  bi-weekly  meetings.  Meetings 
are  now  scheduled  on  the  following 
dates:  April  26,  May  10,  May  24,  Jime 
14,  June  28,  July  12,  and  July  26. 

AJl  meetings  will  begin  at  6  p.m.  and 
will  be  held  in  the  2nd  floor  archives  of 
the  Schomburg  Center  for  Research  in 
Black  Culture,  New  York  Public  Library, 
515  Malcolm  X  Boulevard  (at  135th 
Street),  New  York,  NY.  Meetings  may  be 
continued  to  the  following  day(s),  if 
necessary,  and  shall  be  so  announced 
during  the  meeting.  Seating  may  be 
Umited.  Please  call  (212)  264-0456  prior 
to  each  meeting  to  conflrm  the  date.        ^ 
time,  and  location  of  the  meeting. 

At  the  meetings  the  Steering 
Committee  will  consider  (1)  the 
adoption  of  recommendations  to  be 
submitted  to  the  Administrator  of 
General  Services  relating  to  the 
memorialization  plan  for  the  African 
Burial  Ground  in  New  York  City  to  be 
submitted  by  the  Administrator  to 
Congress  on  August  6, 1993,  as  provided 
in  Section  16  of  Public  Law  102-393, 
and  (2)  such  other  matters  properly 
coming  before  it  under  its  charter  and 
its  rules  and  regulations. 

All  meetings  will  be  open  to  the 
public.  Members  of  the  public  at  large, 
as  may  be  recognized  by  the  Chairman 
of  the  Steering  Committee,  will  be 
permitted  to  speak  at  the  meetings  at 
designated  times  as  provided  in  the 
resolutions  and  rules  of  the  Steering 
Committee.  In  addition,  written 
comments  by  any  person  may  be 
directed  to  any  aspect  of  the  Steering 
Committee's  mission  and  other 
questions  regarding  the  Steering 
Committee's  meetings  may  be  directed 
to:  Chairman  Howard  Dodson,  Chief, 


Dated:  April  15, 1993. 
Robert  W.  Martin. 

Acting  Regional  Administrator,  General 
Services  Administration,  Region  2. 
|FR  Doc  93-9445  Filed  4-21-93;  8:45  am] 

MLUNQCOOC  M30-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  92M-0491] 

Manna  Pro  Corp.;  Withdrawal  of 
Approval  of  NADA;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correcdon. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  February  9, 1993  (58  FR 
7789),  that  withdrew  approval  of  new 
animal  drug  application  (NADA)  held 
by  Manna  Pro  Corp.,  P.O.  Box  11851, 
Fresno,  CA  93775  (NADA  10-175).  The 
NADA  provided  for  using  a  nicarbazin 
Type  A  article  for  making  a  nicarbazin 
Type  C  chicken  feed.  In  that  document, 
FDA  incorrectly  described  the  Type  C 
feed.  This  document  corrects  that  error. 

EFFECTIVi  DATE:  February  19, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vitolis  E.  Vengris,  Center  for  Veterinary 
Medicine  (HFV-216),  Food  and  Drug 
Administration,  7500  Standish  PL. 
Rockville,  MD  20855,  301-295-8749. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
93-3048  appearing  on  page  7789  in  the 
Federal  Register  of  Tuesday,  February 
9, 1993,  the  following  corrections  are 
made:  On  the  same  page,  in  the  first 
column,  under  the  "SUMMARY:" 
caption,  in  line  7,  and  imder  the 
'SUPPLEMENTARY  INFORMATION:" 
caption  in  line  6,  the  word  "tylosin"  is 
corrected  to  read  "nicarbazin". 

Dated:  April  8, 1993. 
Richard  H.  Teske. 

Deputy  Director,  Center  for  Veterinary 
Medicine. 
(FR  Doc.  93-9351  Filed  4-20-93;  8:45  am] 

MLUNO  COOE  41M-0t-r 
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[DockatNo.90F-0019] 

Denki  Kagaku  Kogyo  Kabushlkt 
Kaisha;  Withdrawal  of  Food  Additive 
Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
hiture  fiUng.  of  a  food  additive  petition 
(FAP  8B4084)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  vinyl 
chloride-vinyl  acetate-2- 
methacryloyloxyethyl  phosphate 
copolymer  as  a  component  of  adhesives 
and  polymeric  coatings  intended  to 
contact  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
February  8, 1990  (55  FR  4481).  FDA 
announced  that  a  food  additive  petition 
(FAP  8B4084)  had  been  filed  by  Denki 
Kagaku  Kogyo  Kabushiki  Kaisha,  c/o 
The  Center  for  Regulatory  Services, 
2347  Paddock  Lane,  Reston.  VA  22091. 
The  petition  proposed  that  §  175.105 
Adhesives  (21  CFR  175.105)  and 
§  175.300  Resinous  and  polymeric 
coatings  (21  CFR  175.300)  be  amended 
to  provide  for  the  safe  use  of  vinyl 
chloride-vinyl  acetate-2- 
methacryloyloxyethyl  phosphate 
copolymer  as  a  component  of  adhesives 
and  polymeric  coatings  intended  to 
contact  food.  Denki  Kagaku  Kogyo 
Kabushiki  Kaisha  has  now  withdrawn 
the  petition  without  prejudice  to  a 
future  filing  (21  CFR  171.7). 

Dated:  April  9, 1993. 
Fred  E.  Sbimk, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-9352  Filed  4-21-93;  8:45  am) 
WLUNO  CODE  4160-01-F 


[Docket  No.  •3F-0058] 

General  Electric  Co.;  Rling  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  General  Electric  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 


the  safe  use  of  polymethylmethacrylate/ 
polytrimethoxysilylpropylmethacrylate 
copolymer  as  a  primer  with  regulated 
silicone  polymers. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4362)  has  been  filed  by  General 
Electric  Co..  c/o  700  13th  St.  NW..  suite 
1200.  Washington.  DC  20005.  The 
petition  proposes  to  amend  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  polymethylmethacrylate/ 
polytrimethoxysilylpropylmethacrylate 
copolymer  as  a  primer  with  silicone 
polymers  regulated  in  §  175.300 
Resinous  and  polymeric  coatings  (21 
CFR  175.300)  and  §  177.2600  Rubber 
articles  intended  for  repeated  use  (21 
CFR  177.2600). 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  9. 1993. 

Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-9405  Filed  4-21-93;  8:45  am] 
BiLUNQ  CODE  416«-01-F 


[DocketNo.93F-0112] 

Mllllken  Chemical;  Rling  of  Food 
Additive  PetiUon 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  petition  has  been  filed  on  behalf 
of  Milliken  Chemical,  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
dimethyldibenzylidene  sorbitol  as  a 
clarifying  agent  for  polypropylene 
articles  intended  for  use  in  contact  with 
food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  D.  Mack,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216),  Food 
and  Drug  Administration.  200  C  St.  SW.. 
Washington.  IX  20204.  202-254-9511. 


SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  petition  (FAP 
2B4341)  has  been  filed  on  behalf  of 
Milliken  Chemical,  c/o  1001  G  St.  NW.. 
suite  500  West.  Washington,  DC  20001. 
The  petition  proposes  to  amend  the  food 
additive  regulations  in  §  178.3295 
Clarifying  agents  for  polymers  (21  CFR 
178.3295)  to  provide  for  the  safe  use  of 
dimethyldibenzylidene  sorbitol  as  a 
clarifying  agent  for  polypropylene 
articles  intended  for  use  in  contact  with 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  April  9. 1993. 

Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  93-9404  Filed  4-21-93;  8:45  am) 

BILUNG  CODE  41M-01-f 


[Docket  No.  93F-0101] 

Morton  International,  Inc.;  Filing  of 
Food  Additive  PetiUon 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Morton  International.  Inc..  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of 
monomethyltin/dimethyhin 
isooctylmercaptoacetates  as  a  stabilizer 
in  rigid  polyvinyl  chloride  and  rigid 
vinyl  chloride  copolymers  in  contact 
with  food. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-216).  Food 
and  Drug  Administration.  200  C  St.  SW., 
Washington,  DC  20204.  202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4366)  has  been  filed  by  Morton 
International,  Inc.,  2000  West  St.. 
Cincinnati.  OH  45215.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  (21  CFR 
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178.2010)  to  provide  for  the  safe  use  of 
monoaiethyltin/dimethyltin 
isooctylmercaptoacetates  as  a  stabilizer 
in  rigid  polyvinyl  chloride  and  rigid 
vinyl  chloride  copolymers  in  contact 
with  food  of  Types  I,  D.  HI,  IV  (except 
liquid  milk).  V.  VI.  VD.  Vffl.  and  IX. 
described  in  Table  1  of  §  176.170(c)  (21 
CFR  176.170(c)).  under  conditions  of 
use  C  through  G.  described  in  Table  2 
of  §  176.170(c)  and  having  the  following 
specifications:  5  to  90  percent  by  weight 
of  monomethyltin 

tris(isooctylmercaptoacetate);  10  to  95 
percent  by  weight  of  dimethyltin 
bis(isooctyImercaptoacetate);  no  more 
than  0.2  percent  by  weight  of 
trimathyltin  isooctylmercaptoacetate; 
tin  content  in  the  range  of  15  to  21 
percent:  and  mercaptosulfur  content  in 
the  range  of  11.5  to  12.8  percent. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  signiflcant  impact  and  the 
evidence  supporting  that  Bnding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated.  April  9. 1993. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

(PR  Doc.  93-9402  Filed  4-21-93;  8:45  am] 

BILUNG  COOC  41«0-ai-F 


[DocHatNo.91F-0168] 

Parexel  International  Corp.;  Withdrawal 
of  Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  0A4230)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  diethylene 
glycol  monoethyl  ether  as  an  excipient 
in  vitamin  and  mineral  dietary 
supplements. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  C.  Wallwork.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration, 
200  C  St.  SW..  Washington.  DC  20204, 
202-254-9515. 

SUPPt.EMENTARY  MFCRMATKM:  In  a  notice 
published  in  the  Federal  Register  of 
May  31,  1991  (56  FR  24822),  FDA 
announced  that  a  food  additive  petition 


(FAP  0A4230)  had  been  filed  by  Parexel 
International  Corp..  195  West  St.. 
Waltham,  MA  02154  (formerly  One 
Alewife  PI.,  Cambridge,  MA  02140)  on 
behalf  of  Gattefosse  s.a.,  Saint-Priest, 
France.  This  petition  proposed  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  diethylene 
glycol  monoethyl  ether  as  an  excipient 
in  vitamin  and  mineral  dietary 
supplements.  Gattefoss^  s.a.  through 
Parexel  International  Corp.  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated:  April  9, 1993. 

Fred  R.  ShJink. 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-9403  Piled  4-21-03;  8:45  am) 
BIUJNO  COOC  «lM-««-^ 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETINGS:  The  following  advisory 
committee  meetings  are  annoiuK»d: 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  May  10. 1993, 
8:30  a.m.,  and  May  11, 1993,  8  a.m., 
conference  rooms  D  and  E,  Parklawn 
Bldg.,  5600  Fishers  Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  May  10. 1993, 8:30 
a.m.  to  9  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  9  a.m.  to  5 
p.m.;  open  public  bearing.  May  11. 
1993,  8  a.m.  to  8:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  8:30  a.m.  to 
4  p.m.;  Lee  L.  Zwanziger  or  Valerie 
Mealy,  Center  for  Drug  Evaluation  and 
Research  (HFD-9),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 


viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  30, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  May 
10, 1993,  the  committee  will  discuss 
new  drug  application  50-697  for 
clarithromycin  (Biaxin''^,  Abbott  Labs) 
for  use  in  the  treatment  of 
Mycobacterium  Avium  Complex  in 
patients  with  human  immunodeficiency 
virus  (HTV)  infection.  During  the 
morning  of  May  11, 1993.  the  committee 
will  discuss  product  license  amendment 
92-0747  for  immune  globulin 
intravenous  (human)  (Gamimune®  N, 
Miles.  Inc.)  for  use  in  the  prophylaxis  of 
serious  and  minor  infections  in  children 
with  HIV  infection  with  CD4  counts  of 
at  least  200  cells  per  cubic  millimeter. 
Ehiring  the  afternoon  of  May  11, 1993. 
the  concept  and  plan  for 
implementation  by  Community 
Programs  for  Clinical  Research  in  AIDS 
for  large  simple  trials  of  immediate 
versus  delayed  combination  nucleoside 
therapy  will  be  presented  to  the 
committee  for  comment. 

Advisory  Conunittee  on  Special  Studies 
Relating  to  the  Possible  Long-Term 
Health  Effects  of  Phenoxy  Herbicides 
and  Contaminants  (Ranch  Hand 
Advisory  Committee) 

Date,  time,  and  place.  May  14, 1993. 
8  a.m..  Holiday  Inn  North  Hotel,  110 
Lexington  Ave.,  San  Antonio,  TX. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  8  a.m.  to  2 
p.m.;  open  public  hearing,  2  p.m.  to  3 
p.m..  imless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  3  p.m.  to  4  p.m.;  Ronald  F. 
Coene,  National  Center  for  Toxicological 
Research  (HFT-IO).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3155. 

General  function  of  the  committee. 
The  committee  shall  advise  the 
Secretary  and  the  Assistant  Secretary  for 
Health  concerning  its  oversight  of  the 
conduct  of  the  Ranch  Hand  Study  by  the 
Air  Force  and  other  studies  in  which  the 
Secretary  or  the  Assistant  Secretary  for 
Health  believes  involvement  by  the 
advisory  committee  is  desirable. 
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Agemfh—OpeK  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Thoee  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  3, 1993,  and 
submit  a  brief  statement  oi  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  review  and  critique  the 
data  analysis  plan  for  evaluating  the 
1992  followup  health  examination  of 
participants  in  the  Air  Force  health 
study  "An  Epidemiologic  Investigation 
of  Health  Effects  in  Air  Force  Personnel 
Following  Exposure  to  Herbicides. "  A 
final  agenda  will  he  available  on  May  7, 
1993.  from  the  contact  person. 

Ophthalmic  Devicaa  Panel  of  the 
Medical  Devices  Advisory  CoBunittee 

Date,  time,  and  place.  May  20. 1993. 
1  p.m.,  conference  room  H,  Parklawn 
Bidg..  5600  Fishers  Lane,  Rockville.  MD, 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  c^mlareoce  call  A  speaker 
telephooe  will  be  provided  in  the 
confeareace  room  to  allow  public 
participati<Mi  in  the  meeting.  Open 
public  hearing.  1  p.m.  to  2  p.m..  unless 
public  participation  does  not  last  that 
long;  op«i  committee  discussion,  2  pjn. 
to  5  p.iii.:  Daniel  W,  C  Brown.  Center 
for  Devices  and  Radiological  Health 
(HFZ-460).  Food  and  Drug 
Administration.  1390  Piccard  Dr.. 
RockvillBi,  MD  20850.  301-427-1080. 
Genetxd  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  die  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  reconunendatians  for  their 
regulation. 

Open  committee  discussion.  The 
committee  will  discuss  general  issues 
relating  to  an  approval  oi  a  premarket 
approval  application  for  a  silicone 
intraocular  lens  (lOL).  There  will  be  an 
open  panel  discussion  on  lOL  labeling 
and  comments  on  the  updated 
Multifocal  lOL  guidance  document. 
There  will  be  a  presentation  and 
discussion  on  the  following  contact  lens 
issue:  RAISE  (Reanalysis  of  the 
Information  on  the  Safety  and 
Effectiveness  for  a  given  device),  i.e., 
extended  wear  contact  lenses. 

Fertility  and  Maternal  Health  Drugs 
Advisory  Committee 

Date.  time,  and  place.  May  20  and  21. 
1993,  9  a.ni.,  conferroce  rooms  D  and  E, 


Parklawn  BIdg.,  5600  Fishers  Lane. 
Rockville,  MD. 

Type  of  meeting  and  coatact  person. 
Open  public  hearing.  May  20, 1903. 9 
a.m.  to  10  a.m.,  unless  public 
participation  does  not  i^t  that  long; 
open  committee  discussion.  10  a.m.  to 
5  p.m.;  open  public  hearing.  May  21, 
1993,  9  a.m.  to  10  am.  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.;  PhiHp  A.  Corfman,  C«iter  for 
Drug  Evaluation  and  Research  (HFD- 
510),  Food  and  E)rug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857,  301-443-3510. 

General  function  of  committee.  The 
committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of  obstetrics 
and  gynecology. 

Agenda — Qpen  public  bearing. 
Interested  persons  may  pkresent  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
conmiittee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  May  6, 1993,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  On  May 
20, 1993,  the  committee  will  discuss  a 
request  from  the  Planned  Parenthood 
Federation  of  America  for  changes  in 
oral  contraceptive  labeling  to  reflect 
current  practice  of  conducting  physical 
exams  after  medication  has  been  started. 
On  May  21, 1993.  the  committee  will 
discuss  the  safety  and  efficacy  of 
terbutaline  for  tocolysis. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  pubbc 
hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depeiMJ  upon  the  specific  meeting 
involved.  There  are  no  closed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  fbr 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  l^st  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  lime  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 


public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Registar  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  Ust  of  conunittee  members  will 
be  available  at  the  meeting  location  oa 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16.  5600 
Fishers  Lane.  Rockville,  MD  20657, 
approximatefy  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857.  approximatefy  15 
working  days  after  the  meeting,  between 
the  hours  oi  9  a.m.  and  4  p.m..  Moiulay 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximatefy  90  days  after 
the  meeting. 

This  notice  is  issued  under  section 
lO(aKl)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 
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The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington,  DC,  area  on 
the  basis  of  the  criteria  of  21  CFR  14.22 
of  FDA's  regulations  relating  to  public 
advisory  committees. 

Dated:  April  15, 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
(FR  Doc.  93-9401  Filed  4-21-93;  8:45  am) 

BtLLMO  COOE  41«0-01-f 


Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 
MEETING:  The  following  advisory 
committee  meeting  is  announced: 

Dermatologic  Drugs  Advisory 
Committee 

Date,  time,  and  place.  May  6  and  7. 
1993.  8:30  a.m.,  Parklawn  Bldg., 
conference  rooms  D  and  E,  5600  Fishers 
Lane,  Rockville.  MD. 

Type  of  meeting  and  contact  person. 
Closed  committee  deliberations,  May  6. 
1993, 8:30  a.m.  to  12  m.;  open  public 
hearing,  1  p.m.  to  1:30  p.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  1:30 
p.m.  to  4:30  p.m.;  open  public  hearing. 
May  7, 1993,  8:30  a.m.  to  9  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  9  a.m. 
to  4:30  p.m.;  Ermona  B.  McGoodwin  or  , 
Valerie  Mealy,  Center  for  Drug 
Evaluation  and  Research  (HFI>-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  20857.  301-443- 
5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
dermatologic  diseases. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  April  30, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 


arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  May 
6, 1993,  the  committee  will  discuss:  (1) 
New  drug  application  (NDA)  10-718 
Kwell®  (Reed  and  Camrick's  lindane,  1 
percent,  shampoo)  for  use  in  the 
treatment  of  head  lice,  and  (2)  potential 
safety  issues  raised  in  recently 
published  new  human  epidemiologic 
data  suggesting  an  association  between 
the  use  of  lindane,  1  percent,  shampoo 
and  the  development  of  brain  tumors  in 
children.  On  Friday,  May  7, 1993,  the 
committee  will  discuss:  (1)  NDA  19-543 
and  NDA  19-625,  Elocon®  (Schering 
Corp's  mometasone  furoate,  ointment, 
0.1  percent  and  cream,  0.1  percent)  for 
use  in  the  pediatric  age  group;  and  (2) 
pulse  dose/maintenance  therapy  with 
high  and  superpotent  topical 
corticosteroids  in  the  treatment  of 
psoriasis. 

Closed  committee  deliberations.  On 
Thursday,  May  6, 1993,  the  committee 
will  discuss  trade  secret  and/or 
conBdential  commercial  information 
relevant  to  a  pending  investigational 
new  drug  application.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Register  less  than 
15  days  prior  to  the  meeting  because  of 
the  recent  publication  of  new  human 
epidemiologic  data  suggesting  an 
association  between  the  use  of  lindane, 
1  percent,  shampoo  for  the  treatment  of 
head  lice  and  the  development  of  brain 
tumors  in  children.  The  agency 
concluded  it  was  in  the  public  interest 
to  hold  this  scientific  discussion  during 
the  May  6, 1993.  meeting  of  the 
Dermatologic  Drugs  Advisory 
Committee,  even  if  there  was  not 
sufficient  tirpe  for  the  customary  15-day 
public  notice. 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized. 


however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  commiUee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  bemre  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
hmitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  of>en  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFl-35).  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the    ' 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857.  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  Erom  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
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determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2. 10(d)).  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA.  as  amended,  provides  that 
a  portion  of  a  meeting  may  oe  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  Investigatory  files 
compiled  for  law  enforcement  purposes: 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 


This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

Dated:  April  19, 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  93-9521  Filed  4-20-93;  12:58  pm) 
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Health  Care  Organization  Participation; 
Notice  of  Open  Pre-Meeting 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
pre-meeting  for  organizations 
representing  health  care  professionals  in 
preparation  for  the  Commissioner's 
Conference  on  MEDWatch:  The  FDA 
Medical  Products  Reporting  Program, 
which  will  be  held  on  June  3, 1993. 


DATES:  The  pre-meeting  will  be  held  on 
Tuesday,  May  4, 1993, 1  p.m.  to  2  p.m. 

ADDRESSES:  The  pre-meeting  will  be 
held  at  the  Hubert  H.  Humphrey  Bldg., 
200  Independence  Ave.  SW..  rm. 
503A— 529A,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Rheinstein,  Office  of  Health 
Affairs  (HFY-40),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-5470, 
301-443-2446  (FAX). 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  pre-meeting  is  to  discuss 
ways  in  which  these  organizations  can 
work  with  FDA  to  inform  their  members 
about  FDA's  new  program  to  facilitate 
reporting  of  adverse  events  and  product 
problems.  The  Commissioner  of  Food 
and  Drugs  will  describe  the  agency's 
educational  plans  and  discuss  tlie 
importance  of  working  in  partnership 
with  organizations  to  raise  health 
professionals'  awareness  of  the  need 
and  the  mechanisms  for  monitoring  and 
reporting  adverse  events  and  product 
problems.  Stuart  Nightingale,  Associate 
Cornmissioner  for  Health  Affairs,  will 
chair  the  pre-meeting. 

Persons  planning  to  attend  the  pre- 
meeting  are  encouraged  to  pre-register 
by  faxing  their  name  and  organization, 
if  any,  to  the  Office  of  Health  Affairs 
(address  above).  Because  space  is 
limited,  we  request  that  only  one 
representative  from  each  organization 
attend  the  pre-meeting. 


Dated:  April  16. 1993. 
WUlUm  K.  HubUrd, 

Acting  Deputy  Commissioner  for  Policy. 
(PR  Doc.  93-9353  Filed  4-21-93;  8:45  ami 
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National  Institutes  of  Health 

National  Cancer  Institute;  Meetings  of 
the  National  Cancer  Advisory  Board 
.    and  Its  Subcommittees 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Cancer  Advisory  Board. 
National  Cancer  histitute.  and  its 
Subcommittees  on  May  3-5. 1993.  The 
full  Board  will  meet  in  Conference 
Room  10.  6th  Floor,  Building  3lC. 
National  histitutes  of  Health.  9000 
Rockville  Pile.  Bethesda,  Maryland 
20892.  Meetings  of  the  Subcommittees 
will  also  be  held  at  the  National 
Institutes  of  Health.  9000  Rockville 
Pike.  Bethesda.  Maryland  20892.  Times 
and  places  are  listed  below.  Except  as 
noted,  meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meetings  will 
be  closed  to  the  public  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6).  Title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office, 
National  Cancer  Institute,  National 
Institutes  of  Health.  Executive  Plaza 
North,  room  630,  9000  Rockville  Pike, 
Rockville,  Maryland  20892-9903  (301/ 
496-5708)  will  provide  a  summary  of 
the  meetings  and  roster  of  the  Board 
members,  upon  request. 

Name  of  Committee:  National  Cancer 
Advisory  Board  (full  Board). 

Executive  Secretary:  Mn.  Barbara  Bynuni. 
Executive  Plaza  North,  room  600A,  Rockville, 
Maryland  20892-9903.  (301)  496-5147. 

Dates  of  Meeting:  May  4-5,  1993. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  10. 

Open:  May  4-8  a.m.  to  approximately  3 
p.m. 

Agenda:  Report  on  Activities  of  the 
President's  Cancer  Panel:  the  Director's 
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Report  on  the  National  Cancer  Institute:  and 
scientific  presentations. 

Closed:  May  4, 1903 — 3  pjn.  to  recess. 

Af^f^nda:  For  review  and  discussion  of 
individual  grant  applications. 

Open:  May  5 — 8:30  a.m.  to  adjournment 

Agenda:  Policy  and  scientific 
presentations,  subcommittee  reports:  and 
new  business. 

Same  of  Committee:  Clinical  Investigation 
Task  Force. 

Executive  Secretary:  Dr.  Bruce  Chabner, 
Building  31,  room  3A44  Rockville.  Maryland 
20892;  (301)  496-4291. 

Date  of  Meeting:  May  3. 1993. 

Piace  of  Meeting:  National  Cancer  Institute, 
Executive  Plaza  North,  Sixth  Floor. 
Conference  Room  640. 6130  Executive 
Boulevard.  Rockville.  Maryland  20892. 

Open:  11  a.m.  to  adjournment. 

^enda:  To  discuss  issues  related  to 
clinical  trials. 

Name  of  Committee:  Program  Project  Task 
Force. 

Executive  Secntary:  Mrs.  Barbara  S. 
Bynum,  Executive  Plaza  North,  room  600A. 
Rockville.  Maryland  20892-0903.  (301)  496- 
5147. 

Date  of  Meeting:  May  3. 1993. 

Place  of  Meeting:  National  Cancer  Institute. 
Executive  Plara  North,  Sixth  Floor, 
Conference  Room  640,  6130  Executive 
Boulevard.  Rockville,  Maryland  20892-9903. 

Open:  1  p.m.  to  adjoummeat. 

Agenda:  To  resolve  program  issues  and  to 
prepare  a  re{x>rt  Ear  the  full  board. 

Name  of  Coaunittee:  Subcommittee  on 
Planning  and  Budget. 

Executive  Secretary:  Ms.  Cherie  Nichols. 
Building  31.  room  11A19,  Bethesda. 
Maryland  20892.  (301)  496-5515. 

Date  of  Meeting:  May  4,  1993. 

Place  of  Meeting:  Building  3lC.  Conference 
Room  7. 

Open:  12  noon-1  p.m. 

Agenda:  To  discuss  budget  issues. 

Name  of  Committee:  Subcommittee  on 
Minority  Health.  Research  and  Training. 

Executive  Secretaries:  Dr.  Lemuel  Evans, 
Executive  Plaza  North,  room  620C,  Rockville. 
Maryland  20892-9903,  (301)  496-7344;  Dr. 
Vincent  Cairoli,  Executive  Plaza  North,  room 
520,  Rockville.  Maryland  20892-9903,  (301) 
496-8580. 

Date  of  Meeting:  May  4, 1993. 

Place  of  Meeting:  Building  31C,  Conference 
Room  8. 

Open:  12  noon — 1  p.m. 

Agenda:To  discuss  minority  initiatives. 

Name  of  Committee:  Subcommittee  on 
Aging  and  Cancer. 

Executive  Secretary:  Dr.  Marvin  Kait, 
Executive  Plaza  North,  room  600C,  Rockville. 
Maryland  20892-9903.  (301)  496-4218. 

Date  of  Meeting:  May  4. 1993. 

Pkice  of  Meeting:  Building  31C.  Conference 
Room  7. 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  cancer  related  issues. 

Name  of  Committee:  Subcommittee  on 
Women's  Health  and  Cancer. 

Executive  Secretary:  Ms.  Iris  Schneider. 
Building  31.  room  11A48.  Bethesda.  MD 
20892;  (301)  496-6534. 

Date  of  Meeting:  May  4. 1993. 


Pkxe  of  Meeting:  Building  3tC  Conference 
Room&. 

Open:  2  p.m.  to  3  p.m. 

Agenda:  Report  of  the  NCI  conference  on 
Breast  Cancer  in  younger  woman. 

Name  of  Committee:  Subconunittee  on 
Information  and  Cancer  Control. 

Executive  Secretary:  Mr.  Paul  Van  Nevel, 
Building  31,  room  1QA31.  Bethesda. 
Maryland  20892:  (301)  496-6631. 

Date  of  Meeting:  May  4, 1993. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  7. 

Open:  2  p.m. — 3  p.m. 

Agenda:  To  discuss  the  need  for  repeating 
public  hearings. 

Name  of  Committee:  Subcommittee  on 
Interactions  with  Voluntary  Organizations. 

Executive  Secretary:  Mr.  Paul  Van  Nevel. 
Building  31,  room  10A31  Bethesda. 
Maryland  20892:  (301)  496-6631. 

Date  of  Meeting:  May  4. 1993. 

Place  of  Meeting:  Building  3lC.  Confarence 
Room  7. 

Open:  Immediately  following  the  recess  of 
the  NCAB  meeting. 

Agenda:  To  discuss  the  need  to  interact 
with  outside  organizations. 

Name  of  Committee:  Subcommittee  on 
Environmental  Carcinogenesis. 

Executive  Secretary:  Dr.  Richard  Adamson. 
Building  31.  room  11A03,  Bethesda,  MD 
20892;  (301)  496-6618. 

Date  of  Meeting:  May  4. 1993. 

Place  of  Meeting:  Building  31C,  Confisrenca 
Rooms. 

Open:  Immediately  following  the  recess  of 
the  NCAB  meeting. 

Agenda:  To  discuss  studies  on  the  Etiology 
of  Brain  Cancer. 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers. 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  room  503,  Rockville. 
MD  20892;  (301)  496-8537. 

Date  of  Meeting:  May  4, 1993. 

Place  of  Meeting:  Building  31C,  Conference 
Room  7. 

Open:  6  p.m.  to  adjoununent 

Agenda:  To  discuss  program  and  review 
policies  for  cancer  centers. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 
Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research:  93.394,  Cancer 
Detection  and  Diagnosis  Research:  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397.  Cancer  Centers 
Support:  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Conhtjl.) 
Dated:  April  16, 1993. 
Susan  K.  Fddman. 
Committee  Maaogpment  Officer,  NIH. 
IFR  Doc  93-9505  Filed  4-21-93: 8:45  ami 
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National  Institute  of  Neurological 
Disorders  and  Stroke;  Meeting,  Board 
of  Scientific  Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Neurological 
Disorders  and  Stroke,  Division  of 
Intramural  Research  on  May  4,  1993, 
Park  Building  Library.  12420  Parklawn 
Drive,  Rockville.  Maryland  20852. 

This  meeting  will  be  open  to  the 
public  from  9  a.in.  to  12  p.m.  on  May 
4th  in  the  Park  Building  Library,  to 
discuss  program  planning  and  program 
accomplishments.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6).  Title  5. 
U.S.C  and  section  10(d)  of  Public  Law 
92-463,  the  meeting  will  be  closed  to 
the  public  from  12  p.m.  to  5  p.m.  on 
May  4th  for  the  review,  discussion  and 
evaluation  ofindi  vidua!  programs  and 
projects  conducted  by  the  NDsIDS.  The 
programs  and  discussions  include 
consideration  of  personnel 
qualiHcations  and  performances,  the 
competence  of  individual  investigators 
and  similar  items,  the  disclosure  of    ^ 
which  would  constitute  a  clearly 
unwarranted  Invasion  of  personal 
privacy. 

The  Freedom  of  Information 
Coordinator,  Ms.  Mary  Whitehead. 
Federal  Building,  room  1004.  7550 
Wisconsin  Avenue.  Bethesda.  MD 
20892.  telephone  (301)  496-9231  or  the 
Executive  Secretary,  Dr.  Irwin  ].  Kopin, 
Director,  Division  of  Intramiu'al 
Research,  NINDS,  Building  10,  room 
5N214.  National  Institutes  of  Health. 
Bethesda.  MD  20892.  telephone  (301) 
496-4297  will  furnish  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Executive  Secretary  in  advance  of  the 
meeting. 

(Catalog  of  Federal  Dotnestk:  Assistai>c8 
Program  No.  13.853.  Clinical  Basis  Research: 
No.  13.854.  Biological  Basis  Research) 

Dated:  April  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc  93-9504  Filed  4-21-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-600-03-41 20-020241  A] 

Ust  of  Affected  States  Under  Federal 
Coalbed  Methane  Recovery 
Regulations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  listing. 


SUMMARY:  The  Energy  Policy  Act  of  1992 
authorizes  the  Secretary  of  the  hiterior. 
.    with  the  participation  of  the  Secretary  of 
Energy^  to  prepare  a  Ust  of  Affected 
States  subject  to  Federal  coalbed 
methane  recovery  regulations.  On 
January  21,  1993  (58  FR  5410),  the 
Bureau  of  Land  Management  (BLM) 
requested  pubUc  comments  on  the 
preparation  of  the  list.  Written 
comments  received  were  considered  in 
preparing  the  hst  in  this  notice.  The  list 
of  Affected  States  consists  of  Illinois, 
Indiana,  Kentucky,  Ohio.  Pennsylvania. 
Tennessee,  and  West  Virginia. 
EFFECTIVE  DATE:  April  22,  1993. 
ADDRESSES:  Written  comments  should 
be  submitted  to:  Director.  Eastern  States. 
Bureau  of  Land  Management,  Mail  Stop 
920.  7430  Boston  Boulevard. 
Springfield,  Virginia  22153. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ken  FitzPatrick,  Bureau  of  Land 
Management,  at  the  above  address,  or 
telephone  703-440-1731,  fax  703-440- 
1599. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  1339  of  the  Energy  Policy  Act 
of  1992  (Pub.  L.  102-486)  provides  that: 
Not  later  than  180  days  after  enactment 
of  the  Act,  the  Secretary  of  the  Interior, 
with  the  participation  of  the  Secretary  of 
Energy,  shall  publish  in  the  Federal 
Register  a  list  of  Affected  States  which 
shall  comprise  States: 

(1)  In  which  the  Secretary  of  the 
hiterior,  with  the  participation  of  the 
Secretary  of  Energy,  determines  that 
disputes,  uncertainty,  or  litigation 
exists,  regarding  the  ownership  of 
coalbed  methane  gas; 

(2)  In  which  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  determines  that 
development  of  significant  deposits  of 
coalbed  methane  gas  is  being  impeded 
by  such  disputes,  uncertainty,  or 
htigation  regarding  ownership  of  such 
coalbed  methane; 

(3)  Which  do  not  have  in  effect  a 
statutory  or  regulatory  procedure  or 
existing  case  law  permitting  and 
encouraging  the  development  of  coalbed 
methane  gas  within  the  State;  and 


(4)  Which  do  not  have  extensive 
development  of  coalbed  methane  gas 
Any  Affected  State  shall  be  deleted 
from  the  list  of  Affected  States  upon 
receipt  by  the  Secretary  of  the  Interior 
of  a  Governor's  petition  requesting  such 
deletion,  a  State  law  requesting  such 
deletion,  or  a  resolution  requesting  such 
deletion  enacted  by  the  legislative  body 
of  the  State.  Under  the  provisions  of  this 
section,  the  following  States  are 
included  on  the  list  until  the  Secretary 
of  the  Interior  publishes  a  new  list  of 
Affected  States:  Illinois,  Lidiana, 
Kentucky,  Ohio,  Pennsylvania, 
Tennessee,  and  West  Virginia.  States 
that  will  not  be  included  on  the  list  are: 
Alabama.  Colorado,  Louisiana, 
Mississippi.  Montana,  New  Mexico, 
Utah,  Virginia,  Washington,  and 
Wyoming.  Other  States  wiUi  significant 
coal  production  were  considered  for 
inclusion  on  this  Ust,  including  Alaska, 
Arkansas.  Maryland,  Oklahoma,  and 
Texas. 

In  implementing  this  section,  the 
Secretary  of  the  Interior,  with 
participation  of  the  Secretary  of  Energy, 
shall  (A)  consider  existing  and  future 
coal  mining  plans,  (B)  preserve  the 
mineability  of  coal  seams,  and  (C) 
provide  for  the  prevention  of  waste  and 
maximization  of  recovery  of  coal  and 
coalbed  methane  gas  in  a  manner  that 
will  protect  the  rights  of  all  entities 
ovming  an  interest  in  such  coalbed 
resource. 

If  an  Affected  State  has  not  placed  in 
effect,  by  statute  or  by  regulation,  a 
substantial  program  promoting  the 
permitting,  drilling,  and  production  of 
coalbed  methane  wells  (including 
pooling  arrangements)  within  that  State 
within  3  years  after  becoming  an 
Affected  State,  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  shall  administer 
this  section  and  shall  promulgate  such 
regulations  as  are  necessary  to  carry  out 
this  section  in  that  State.  Federal 
provisions  applicable  to  the  listed  States 
in  subsections  1339(e)  through  1339(p) 
of  the  Act  include  Spacing,  Spacing 
Units,  Development  Under  Pooling 
Arrangement,  Escrow  Account, 
Approval  of  the  Secretary  of  the  Interior, 
Authorization  to  Stimulate  a  Coal  Seam, 
Notice  and  Objection,  Plugging,  Notice 
and  Objection  by  Other  Parties,  Venting 
for  Safety,  Other  Laws,  and  Definitions. 

II.  Comments 

The  Bureau  received  comments  oh  the 
proposed  list  from  12  sources.  One  was 
from  the  House  of  Representatives,  one 
from  the  U.S.  Environmental  Protection 
Agency,  five  from  State  executive 
offices,  and  five  from  private 
organizations.  A  summary  of  the 


comments  and  Bureau  responses 
follows: 

1.  Reaction  To  Proposed  Listing 
The  majority  of  the  commenters 

support  this  legislation,  with  three 
commenters  recommending  excluding 
individual  States  and  one  commenter 
proposing  to  await  developments  over 
the  next  3  years. 

2.  Scope  of  the  Proposed  Listing 

The  majority  of  commenters  support 
including  all  major  coalbed  methane 
deposits,  whether  fee.  State,  or  Federal, 
under  the  proposed  Federal  regulations 
in  States  included  on  the  list.  The 
earlier  notice  at  58  FR  5410  may  have 
conveyed  the  impression  that  section 
1339  appHes  just  to  lands  with  a  Federal 
interest  rather  than  to  all  lands  in  a 
State  on  the  list.  Section  1339  applies  to 
all  lands  within  a  State  on  the  list. 

3.  Listing  of  Additional  States 

Four  commenters  recommended 
following  the  list  of  included  or 
excluded  States  in  the  Act.  The 
Governor  of  Kentucky  acknowledged 
that  Kentucky  meets  the  criteria  for 
listing  and  should  be  on  the  list.  Five 
States  not  mentioned  in  the  Act  were 
considered  by  the  BLM  for  listing  based 
on  the  presence  of  coal  resourqes  that 
could  contain  coalbed  methane:  Alaska. 
Arkansas,  Maryland.  Oklahoma,  and 
Texas.  Two  commenters  supported 
listing  Oklahoma  and  Arkansas,  one 
each  supported  excluding  Maryland  or 
Texas,  and  there  was  no  evidence 
demonstrating  that  Oklahoma  and 
Arkansas  meet  all  the  criteria  for  listing 
contained  in  the  Act.  These  and  other 
States  may  be  considered  for  listing  in 
the  future  if  more  comments  providing 
new  information  are  received. 

4.  Changes  in  the  States  Listed  in  the 
Act 

The  list  of  Affected  States  in  the  Act 
contains  7  States;  Illinois,  Indiana. 
Kentucky,  Ohio,  Pennsylvania, 
Tennessee,  and  West  Virginia,  and 
permanently  excludes  10:  Alabama. 
Colorado,  Louisiana,  Mississippi, 
Montana,  New  Mexico,  Utah,  Virginia, 
Washington  and  Wyoming.  One 
commenter  recommended  including 
five  excluded  States  on  the  list: 
Colorado,  Montana,  New  Mexico.  Utah, 
and  Wyoming.  One  commenter 
recommended  deleting  West  Virginia.  In 
both  cases,  the  Act  is  quite  specific  in 
including  or  excluding  these  States.  No 
commenter  supplied  convincing 
evidence  to  add  or  delete  States  from 
the  list  contained  in  the  Act. 

5.  One  commenter  asked  whether 
there  is  any  provision  for  coordination 
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or  notification  of  States  and  local 
jurisdictional  bodies  when  applications 
for  spacing  units,  pooling  agreements,  or 
permits  to  drill  are  being  processed  by 
the  Department  of  the  Interior. 

Section  1339(c)  of  the  Act  specifies 
that  regulations  in  support  of  the  Act 
will  be  written  if  any  States  remain  on 
the  list  for  3  years.  Sections  of  current 
regulations  specifically  include 
coordination  with  States  in  processing 
of  applications  to  develop  Federal 
minerals,  and  such  provisions  would 
likely  appear  in  regulations  written  to 
implement  section  1339. 

6.  Federal  tax  credit  for  developing 
coalbed  methane  deposits.  One 
commenter  supported  reinstating 
Federal  tax  credits  for  unconventional 
fuel  sources;  however,  this  issue  is  not 
within  the  scope  of  requirements  of 
section  1339. 

7.  A  commenter  wrote,  "The  disputes 
over  extraction-related  conflicts  will 
have  to  be  addressed  in  subsequent 
regulations."  Current  Federal 
regulations  address  the  appeals  process, 
and  this  Issue  would  be  included  when 
regulations  supporting  implementing 
Section  1339  of  the  Act  are  written.  At 
that  time,  the  public  will  be  invited  to 
comment  on  specific  regulatory 
proposals.. 

List  of  Affected  States 

The  list  of  Affected  States  subject  to 
Federal  coalbed  methane  recovery 
regulations  consists  of  Illinois,  Indiana, 
Kentucky,  Ohio,  Pennsylvania, 
Tennessee,  and  West  Virginia.  If  these 
States  have  not  removed  themselves 
from  this  list  within  3  years  from  the 
date  of  publication  of  this  notice,  then 
they  will  be  covered  by  Federal 
regulations  implementing  the  Act. 

Dated:  April  19, 1993. 

Hillary  A.  Oden. 

Assistant  Director,  Energy  and  Mineml 
Resources. 

(PR  Doc.  93-9407  Filed  4-21-93;  B:45  ami 

WLUNQ  COOe  41H-GJ-M 


[MT-020-93-4210-01] 

Meetings;  Mile*  City  District  Advisory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Montana.  Miles  City  District.  Interior. 

ACTION:  Notice  of  meeting. 

SUMMAAV:  The  Miles  City  District 
Advisory  Council  will  meet  Wednesday. 
May  26. 1993  at  10  a.m.  in  the  District 
Office  Conference  Room  on  Garryowen 


Road.  Agenda  items  to  be  discussed 
include:  Big  Dry  Resource  Management 
Flan,  land  adjustment  program,  budget, 
and  the  "8-Mile  Area"  within  the 
Billings  Resource  Area.  Updates  will  be 
given  on  the  grazing  fee  issue.  Cherry 
Creek  project,  Western  Energy  Coal 
Lease  Application,  Pompeys  Pillar,  Bull 
Mountain  Land/Coal  Exchange,  and  the 
wild  horse  program. 

The  meeting  is  open  to  the  public. 
The  public  may  make  oral  statements 
before  the  Council  or  file  written 
statements  for  the  Council  to  consider. 
Depending  on  the  number  of  persons 
wishing  to  make  an  oral  statement,  a  per 
person  time  limit  may  be  established. 
Summary  minutes  of  the  meeting  %vill 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  30  days  following  the 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

District  Manager,  Miles  City  District, 
Bureau  of  Land  Management,  P.O.  Box 
940,  Miles  City,  Montana  59301  or 
phone  (406) 232-4331. 

Janet  L.  Ediminds, 

Acting  District  Manager. 

[PR  Doc.  93-9448  Filed  4-21-93;  8:45  ami 

BtLUNC  CODE  431«-ON 


(OR-1 30-4350-02  G3-195] 

Emergency  Road  Closures  and 
Restrictions;  Rshtrap  Lake 

AGENCY:  Bureau  of  Land  Management 
Spokane  District. 

ACTION:  Public  notice. 

SliMMARY:  The  following  restrictions  and 
limitations  pertain  to  the  public  lands  in 
the  Fishtrap  Lake  Management  Unit. 
The  restrictions  are  as  follows:  Motor 
vehicles  are  restricted  to  designated 
roads  and  trails  that  are  posted  open. 
The  use  of  metal  detectors  is  prohibited. 
Overnight  camping  is  authorized  by 
written  permit  only  obtained  from  the 
Spokane  District's  Border  Resource  Area 
Office.  Open  campfires  are  prohibited. 
However,  self  contained  gas  stoves, 
charcoal  grills,  portable  steel  stoves  are 
permitted. 

The  Umitations  and  restrictions 
identified  above  are  necessary  to 
prevent  resource  damage  to  the  soil, 
vegetation,  including  spread  of  noxious 
weeds  and  damage  to  historical  and 
archaeological  resources.  Off  road 
vehicle  restrictions  are  also  necessary  to 
reduce  the  development  of  trails/roads 
due  to  unregulated  cross  country  travel 

These  closures  and  restrictions  will 
remain  in  effect  until  October  1. 1994  or 


luitil  the  completion  of  the  Fishtrap 
Coordinated  Resource  Management 
Plan. 

Personnel  with  specific  authorization, 
or  in  the  performance  of  administrative, 
emergency,  and  law  enforcement 
purposes  will  be  exempt  from  these 
restrictions. 

This  notice  supersedes  Federal 
Register  notice  volume  57,  Number  195, 
Wednesday  October  7, 1992. 

SUPPt.EMENTARY  INFORMATION:  The  above 
identified  restrictions  pertain  to  the 
public  lands  in  T21N.  R39E.  Sections  2, 
10, 11, 18,  NWV4  of  Sec.  14.  the  public 
lands  west  of  Fishtrap  Lake  in  Section 
1,12,  the  public  Ian(k  east  of  the 
Burlington  Northern  Railroad  Line  in 
Section  9,  SV*  of  Section  8,  SWA  of 
Section  7,  the  public  lands  NW  of  the 
Burlington  Northern  Railroad  in  Section 
17,  the  public  lands  north  of  the 
Burlington  Northern  Railroad  in  Section 
19;  T.21N.  R.38E.  E.»/4  of  Section  13, 
NV2NEV4  Section  24,  SWSEV4, 
SWV4SWV«,  NWV4SWV4  of  Section  23, 
NWV4,  WV2NEV4.  NVVV4SEV4  of  Section 
26,  portion  of  the  NEV4  of  Section  22; 
T.22N.  SVz.  NWV4,  WViNE'A, 
NEV4NEV4,  the  public  lands  east  of  the 
Burlington  Northern  Railroad  in  Section 
35,  &  26,  all  public  lands  in  Section  25, 
SEV4  of  Section  24;  T.22N.  R.40E.  SVi  of 
Section  19,  WVi.  NWV4SEV4, 
N>/iNWV4NEV4,  NEV4SWV4NEV4  of 
Section  30. 

Any  person  who  fails  to  comply  with 
this  closure/restriction  order  is  subject 
to  the  penalties  provided  in  43  CFR 
8340.0-7  &  43  CFR  8364.1(d).  Violations 
are  punishable  by  a  fine  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months. 

For  more  information  contact  the 
Spokane  District  Border  Resource  Area 
Manager,  Ann  Aldrich,  E.  4217  Main 
Avenue,  Spokane,  Washington  99202, 
509-353-2570. 

Dated:  April  5, 1993. 

Ann  Aldrich, 

Acting  District  Manager. 

(PR  Doa  93-9447  Filed  4-21-93;  8.45  am) 

BtLUNO  CODE  4310-3>-M 


[AK-932-4310-06-P;  AA-S9192,  AA-«692S, 

AA-56764.  AA-$9059] 

Order  Providing  for  Opening  of  Lands 
Subject  to  Section  24  of  the  Federal 
Power  Act;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 
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SUMMAAV:  The  purpose  of  this  order  is 
to  open  lands  for  selection  by  the  State 
of  Alaska.  The  lands  include 
approximately  2,724.25  acres  of 
National  Forest  System  lands  and  15.99 
acres  of  public  land  withdrawn  for  the 
Federal  Energy  Regulatory  Commission 
(FERC)  Power  Project  Nos.  201.  420, 
2911.  and  3015. 
EFFECTIVE  DATE:  April  22, 1993. 
FOfl  FURTHER  INFORMATION  CONTACT: 
Sandra  C  Thomas.  BLM  Alaska  State 
Office.  222  W.  7th  Avenue.  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-5477. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  24  of  the 
Federal  Power  Act  of  June  10, 1920,  as 
amended.  16  U.S.C  818  (1988),  and 
pursuant  to  the  determination  by  FERC 
in  DVAK-145-Alaska.  it  is  ordered  as 
follows: 

Subject  to  valid  existing  rights,  at  8 
a.m.  Alaska  Standard  Time,  on  April  22. 
1993,  the  following  described  lands  are 
hereby  opened  for  selection  by  the  State 
of  Alaska  under  the  Alaska  Statehood 
Act  of  July  7, 1958.  48  U.S.C  note  prec 
21  (1988).  subject  to  the  provisions  of 
section  24  of  the  Federal  Power  Act: 

1.  The  FERC  Power  Project  No.  201 
(Crystal  Lake  Hydroelectric  Water 
Power  Project  (AA-59192J)  located 
within  the  Tongass  National  Forest  on 
Crystal  Lake  on  Mitkof  Island.  Alaska, 
within  sees.  12  and  13,  T.  61  S.,  R.  80 
E.,  and  sees.  6,  7,  8,  and  18.  T.  61  S.. 
R.  81  E.,  Copper  River  Meridian. 

The  area  affected  by  this  order 
contains  approximately  277  acres. 

2.  The  FERC  Power  Project  No.  420 
(Ketchikan  Lakes  Hydroelectric  Water 
Power  Project  (AA-56925))  located  on 
pubhc  land  on  Ketchikan  Lake  on 
Reviliagigedo  Island.  Alaska,  within 
sees.  19  and  20.  T.  75  S.,  R.  91  E., 
Copper  River  Meridian,  and  located 
outside  of  the  Ketchikan  Municipal 
Water  Supply  Reserve,  as  designated  by 
the  Act  of  7/27/1939. 

The  aree  affected  by  this  order 
contains  approximately  15.99  acres. 

3.  The  FERC  Power  Project  No.  2911 
(Swan  Lake  Hydroelectric  Water  Power 
Project  (AA-56764))  located  within  the 
Tongass  National  Forest  on  Swan  Lake 
on  Reviliagigedo  Island,  Alaska,  within 
sees.  11  to  15,  inclusive:  sees.  19  to  23, 
inclusive;  and  sec.  27,  T.  72  S.,  R.  92  E., 
Copper  River  Meridian. 

The  area  affected  by  this  order 
contains  approximately  1,481  acres. 

4.  The  FERC  Power  Project  No.  3015 
(Tyee  Lake  Hydroelectric  Water  Power 
Project  (AA-59059))  located  within  the 
Tongass  National  Forest  on  Tyee  Lake 
near  the  Bradford  Canal,  Alaska,  within 


sees.  21.  28,  33.  and  34.  T.  65  S.,  R.  90 
E..  and  sees.  2.  3.  and  11.  T.  66  S..  R. 
90  E.,  Copper  River  Meridian. 

The  area  affected  by  this  order 
contains  approximately  966.25  acres. 

The  total  areas  affected  by  this  order 
aggregate  approximately  2.740.24  acres. 

As  provided  by  section  6(g)  of  the 
Alaska  Statehood  Act.  the  State  of 
Alaska  is  provided  a  preference  right  of 
selection  for  the  lands  described  above, 
for  a  period  of  ninety-one  (91)  days  from 
the  date  of  publication  of  this  order,  if 
such  lands  are  otherwise  available.  If 
the  lands  described  herein  are  not 
selected  by  the  State,  the  lands 
described  in  paragraphs  1.  3,  and  4.  vrill 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  Tongass  National 
Forest  reservation,  and  the  land 
described  in  paragraph  2  will  be  subject 
to  the  terms  and  conditions  of  any 
%vithdrawal  of  record  on  the  public  land. 
All  of  the  lands  described  herein  will 
continue  to  be  subject  to  the  terms  and 
conditions  of  the  FERC  Power  Project 
Nos.  201.  420.  2911.  and  3015.  pursuant 
to  the  authority  set  forth  in  section  24 
of  the  Federal  Power  Act.  as  amended, 
16  U.S.C.  818  (1988). 

Dated:  April  9. 1993. 
Sue  A.  WoU; 

Chief.  Branch  of  Land  Resources. 
(PR  Doc  93-9344  Filed  4-21-93;  9:45  un] 
BIUJMO  COM  4M»>MM» 


IWY-93O-4210-04;  WYW  113713J 
^k)tlce  of  Conveyance;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  exchange  of  public 
land  in  Fremont  and  Crook  Counties  for 
private  land  in  Fremont  County. 


SUMMARY:  This  notice  advises  the  public 
of  completion  of  an  exchange  of  Federal 
surface  estate  for  private  surface  estate, 
between  the  United  States.  Bureau  of 
Land  Management,  and  The  Nature 
Conservancy  under  the  authority  of 
Section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  as 
amended,  43  U.S.C  1716. 
EFFECTIVE  DATE:  April  22.  1993. 
F(»  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch.  Bureau  of  Land 
Management.  Wyoming  State  Office. 
P.O.  Box  1828.  2515  Warren  Avenue. 
Cheyenne.  Wyoming  82001.  307-775- 
6115. 

SUPPt^MENTARY  INFORMATION:  The 

Federal  surface  estate  of  the  following 
described  land  has  been  conveyed  to 
The  Nature  Conservancy  of  Boulder. 
Colorado: 


Sixth  Principal  Meridian,  Wyoming 

T.  53  N..  R.  65  W., 

Sec.  4,  loU  9  and  IZ. 
T.  54  N.,  R.  65  W.. 
Sec.  8,  loU  6,  7, 10,  and  11. 
Sec.  9,  lot!  6.  7,  and  8. 
T.  53  N..  R.  66  W.. 

Sec.  9,  SEv«NEV4  and  EViSEV*. 
T.  29  N.,  R.  88  W., 
Sec.  20.  N'/iSEV4; 
Sec.  25,  NviSEVii. 
T28N..R.90W.. 
Sec.  17,  SEV4SWV«; 
Sec  20.  NEV,hfWV4. 
T.  28  N.,  R.  91  W., 

Sec  22.  lot  2  and  SWWNBVd. 
T.  40  N..  R.  91  W.. 
Sec  3.  SEV4SEV<i; 
Sec  13.  loU  2,  3.  and  B'/iNWVi. 
T.  32  N..  R.  99  W., 
Sec  8,  SWV.NE%; 
Sec  17,  NEV*SB\*. 
T.  33  N..  R.  100  W.. 

Sec  30,  SE%NEV(i. 
T.  40  N..  R.  105  W.. 

Sec.  6,  NEV4SWV4. 
T.  41  N..  R.  105  W,. 
Sec  6.  lot  4; 
Sec.  18,  WV1SEV4; 
Sec  19.  NEV4NB%. 
T.  42  N..  R.  105  W., 
Sec  14,  SWV4NEV«i; 
Sec  28,  WViNWWi; 
Sec  29,  NV^ 
T.  41  N.,  R.  106  W.. 
Sec.  17.  SEV4SEV4; 
Sec.  21.  E'/ihfW'ASEVi,  BV1NWV4NWV4 

SEV4.  SWV4NWv«SBVi.  and  SWm»SBV«i; 
Sec.  28.  E'/iNWV4. 
T.  42  N..  R.  106  W.. 

Sec  5,  lots  3,  4.  and  SV^NWV*. 
T.  42  N..  R.  107  W.. 
Sec.  1,SEV«SWV4. 
T.  42  N..  R.  108  W.. 
Sec  9,  W»/y^WV4. 
The  land  described  contains  2,208.18 

1.  In  exchange  for  the  Federal  surface 
estate  described  above,  the  United 
States  acquired  the  following  described 
surface  estate: 

Sixth  Principal  Meridian,  Wyoming 

T.  40  N.,  R.  105  W.. 
Sec  17.  all; 
Sec.  18.  BVi.  BViNWVi.  SWV4NWV<i.  and 

SWV,; 
Sec  19.  NViNVi; 
Sec  20.  B%  and  NViWVi: 
Sec  21,  lots  1.  2.  3,  4,  and  W%; 
Sec.  28,  lots  1,  2,  3. 4,  NWWi,  N'/4SWVi. 

and  SBvtiSWVi: 
Sec.  29.  NBV4  and  NViSEW. 

The  land  described  contains  2,862.10 
acres. 

2.  The  fair  market  value  of  the  private 
land  conveyed  to  the  United  States  is 
$210,000.00.  The  fair  market  value  of 
the  Federal  land  conveyed  to  the  Nature 
Conservancy  is  $209,015.00.  creating  a 
balance  owed  to  The  Nature 
Conservancy  of  $985.00.  This  amount 
will  be  used  to  equalize  values  in  the 
next  phase  of  this  exchange. 


y 
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Dated:  April  13, 1993. 
Melvia  Schlagel, 

Acting  Chief.  Branch  of  Land  Resources. 
|FR  Doc.  93-9442  Filed  4-21-93:  8:45  ami 

BIUJNOCOOE  4310-2I-M 


PD-942-03-«73(M}2] 

Idaho:  Riing  of  Plats  of  Survey 

The  plat  of  survey  of  the  following 
described  land  was  officially  Tiled  in  the 
Idaho  State  Office.  Bureau  of  Land 
Management.  Boise,  Idaho,  effective  9 
a.m.,  April  14. 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  subdivisional 
lines,  and  the  boundaries  of  certain 
mineral  surveys,  and  a  survey  of  Lot  21 
in  section  15,  Township  48  North. 
Range  3  East,  Boise  Meridian,  Idaho. 
Group  No.  827.  was  accepted  April  13. 
1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey. 
Idaho  State  Office.  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  April  14. 1993. 
Jerrold  E.  Knight, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
|FR  Doc  93-9433  Filed  4-21-93:  8:45  ami 

WLUNC  CODE  4310-C{r-U 


{AZ^30-42 10-06;  AZA  27340] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw,  for 
a  period  of  20  years,  approximately 
908.38  acres  of  public  land  near  Lake 
Pleasant  in  Maricopa  County  to  protect 
the  site  for  the  proposed  Hohokam 
Heritage  Center.  The  Center  will  be 
utilized  to  house  and  interpret 
archaeological  values,  especially  those 
uncovered  during  construction  of  the 
Central  Arizona  Project.  This  notice 
closes  the  land  for  up  to  2  years  from 
surface  entry  and  mining.  The  land  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by  July 
21, 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Arizona 


State  Director,  Bureau  of  Land 
Management.  3707  N.  7th  Street, 
Phoenix,  AZ  85014  or  P.O.  Box  16563. 
Phoenix,  AZ  85011-6563. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Mezes,  BLM  Arizona  St^te  Office, 
602-640-5509. 

SUPPLEMENTARY  INFORMATION:  On  April 
5. 1993.  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  bom  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

GiU  and  Salt  River  Meridian 

T.  6N..  R.  IW., 
Sec.  24,  Lots  1-4,  W'/iE'-^,  Y/Vr. 
Sec.  25.  Lots  1.5.7,9.  &  11,  NfWV«NEV4, 
NV2NWV«. 

The  area  described  contains  approximately 
908.38  acres  in  Maricopa  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  site  for  the 
Hohokam  Heritage  Center  (HHC).  The 
HHC  will  be  a  visitor  center  utilized  to 
house  and  interpret  Arizona 
archaeological  values,  especially  those 
uncovered  during  construction  of  the 
Central  Arizona  Project. 

Additonally,  other  collections  from 
BLM  and  National  Forest  land  will  be 
housed  at  the  site.  The  facility  will  be 
multi-purpose  with  emphasis  on 
cultural  resources,  recreation, 
wilderness  and  other  natural  resources 
of  local  interest. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Arizona  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Arizona  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon  a 
determination  by  the  authorized  officer  . 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 


segregated  as  speclHed  above  unless  the 

application  is  denied  or  canceled  or  the 

withdrawal  is  Approved  prior  to  that 

date.  The  temporary  uses  which  may  be 

permitted  during  this  segregative  period 

are  generally  those  short  term  uses 

authorized  under  leases,  licenses  or 

permits. 

Phillip  D.  Moreland, 

Acting  Deputy  State  Director,  Lands  and 

Fenewable  Resources. 

IFR  Doc.  93-9436  Filed  4-21-93;  8:45  am] 

BIUMO  CODE  4310-32-11 

[NV-93CM210-06;  N-52465] 

Public  Meeting  on  High  Rocit  Canyon 
Proposed  Withdrawal 

April  14, 1993. 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  This  notice  sets  forth  the 
schedule  for  a  series  of  forthcoming 
meetings  on  a  Bureau  of  Land 
Management  (BLM)  withdrawal 
application.  These  meetings  will 
provide  an  opportimity  for  public 
involvement  in  the  proposed 
withdrawal  to  protect  the  High  Rock 
Canyon  Area  of  Critical  Environmental 
Concern  (ACEC). 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
McFarian.  BLM  Surprise  Resource  Area 
Office,  916-279-6101. 
SUPPLEMENTARY  INFORMATION:  The 
Notice  of  Proposed  Withdrawal  for  the 
High  Rock  Canyon  proposed  withdrawal 
was  published  in  the  Federal  Register 
on  December  4, 1992,  and  a  correction 
notice  was  published  on  February  3, 
1993.  The  same  notice  was  also 
published  in  the  Reno  Gazette  Journal, 
the  Klamath  Falls  Herald  and  News,  and 
the  Alturas  Modoc  County  Record. 

Meetings  to  gather  information  on  the 
proposed  withdrawal  will  be  held  as 
follows: 


Meeting  address 

Date 

Time 

Reno.  NV,  BLM 

May  25,  1993 

7-9  p.m. 

Office.  850 

Harvard  Way. 

Gertach.  NV, 

May  26.  1993 

4-7  p.m. 

Community 

Center. 

Cedarvilie.  CA, 

May  27. 1993 

4-7  p.m. 

BLM  Office. 

602  Cressier  St. 

These  meetings  will  be  open  to  all 
interested  persons,  including  those  who 
desire  to  be  heard  in  person  and  those 
who  desire  to  submit  written  statements 
on  the  proposed  withdrawal.  Oral 
statements  will  be  limited  to  10 


minutes.  All  written  comments  can  be 

submitted  at  each  meeting  or  will  be 

accepted  by  the  BLM  Nevada  State 

Office.  P.O.  Box  12000,  Reno,  Nevada 

89520,  until  June  4.  1993.  Resource 

specialists  familiar  with  the  proposal 

will  be  available  at  the  meetings  to 

answer  questions. 

Robert  G.  Steele, 

Deputy  State  Director.  Operations. 

(FR  Doc  93-9342  Filed  4-21-93;  8:45  am] 
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Minerals  Management  Service 

PES  93-14] 

Gulf  of  Mexico  Region;  Availability  of 
the  Draft  Environmental  impact 
Statement  and  Locations  and  Dates  of 
Public  Hearings  for  Proposed  Central 
and  Western  Gulf  of  Mexico  Sales  147 
and  150  and  Location  and  Dates  of 
Scoping  Meetings  for  Proposed 
Central  and  Western  Gulf  of  Mexico 
Sales  152  and  155 

The  Minerals  Management  Service 
has  prepared  a  draft  Environmental 
Impact  Statement  (EIS)  relating  to 
proposed  1994  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Lease  Sales  147  and 
150  in  the  Central  and  Western  Gulf  of 
Mexico.  The  proposed  Central  Gulf  Sale 
147  will  offer  for  lease  approximately  29 
million  acres  and  the  Western  Gulf  Sale 
150  will  offer  approximately  24  million 
acres. 

Single  copies  of  the  draft  EIS  can  be 
obtained  from  the  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Region. 
Attention:  Public  Information  Office. 
1201  Elmwood  Park  Boulevard,  room 
114.  New  Orleans.  Louisiana  70123. 

Copies  of  the  draft  EIS  will  also  be 
available  for  review  by  the  public  in  the 
following  libraries: 

Texas 

Austin  Public  Library.  402  West  Ninth 
Street.  Austin. 

Houston  Public  Library.  500  McKinney 
Street,  Houston. 

Dallas  Public  Library,  1513  Young  Street, 
Dallas. 

Brazoria  County  Library,  410  Brazoport 
Boulevard,  Freeport. 

LaRatama  Library.  505  Mesquite  Street. 
Corpus  Christi. 

Texas  Southmost  College  Library,  1825 
May  Street,  Brownsville. 

Rosenberg  Library,  2310  Sealy  Street. 
Galveston. 

Texas  State  Library.  1200  Brazos  Street. 
Austin. 

Texas  ASM  University.  Evans  Library, 
Spence  and  Lubbock  Streets.  College  Station. 

University  of  Texas.  Lyndon  B.  Johnson 
School  of  Public  Affairs  Library,  2313  Red 
River  Street.  Austin. 


The  University  of  Texas  at  Dallas  Library, 
2601  North  Floyd  Road,  Richardson. 

Lamar  University.  Gray  Library.  Virginia 
Avenue,  Beaumont. 

East  Texas  State  University  Library,  2600 
Neal  Street,  Commerce. 

Stephen  F.  Austin  State  University,  Steen 
Library,  Wilson  Drive.  Nacogdoches. 

University  of  Texas,  21st  and  Speedway 
Streets,  Austin. 

University  of  Texas  Law  School.  Tarlton 
Law  Library,  727  East  26th  Street,  Austin. 

Baylor  University  Library,  13125  Third 
Street,  Waco. 

University  of  Texas  at  Arlington,  701  South 
Cooper  Street,  Arlington. 

University  of  Houston-University  Park, 
4800  Calhoun  Boulevard,  Houston. 

University  of  Texas  at  El  Paso,  Wiggins 
Road  and  University  Avenue,  El  Paso. 

Abilene  Christian  University,  Margaret  and 
Herman  Brown  Library,  1600  Campus  Court, 
Abilene. 

Texas  Tech  University  Library,  18th  and 
Boston  Streets,  Lubbock. 

University  of  Texas  at  San  Antonio,  John 
Peace  Boulevard,  San  Antonio. 

Louisiana 

Tulane  University,  Howard  Tilton 
Memorial  Library,  7001  Freret  Street,  New 
Orleans. 

Louisiana  Tech  University,  Prescott 
Memorial  Library,  Everet  Street,  Ruston. 

New  Orieans  Public  Library,  219  Loyola 
Avenue,  New  Orleans. 

University  of  New  Orleans  Library, 
Lakeshore  Drive,  New  Orleans. 

Louisiana  State  University  Library,  760 
Riverside  Road,  Baton  Rouge. 

Lafayette  Public  Library,  301  W.  Congress 
Street,  Lafayette. 

Calcasieu  Parish  Library.  411  Pujo  Street. 
Lake  Charles. 

McNeese  State  University,  Luther  E.  Frazar 
Memorial  Library,  Ryan  Street,  Lake  Charies. 

Nicholls  State  University,  Nicholls  State 
Library,  Leighton  Drive,  Thibodaux. 

University  of  Southwestern  Louisiana, 
Dupre  Library,  302  East  St.  Mary  Boulevard. 
Lafayette. 

LUMCOM.  Library.  Star  Route  541. 
Chauvin. 

Mississippi 

Harrison  County  Library.  14th  and  21st 
Avenues,  Culfport. 

Gulf  Coast  Research  Lab.,  Gunter  Library, 
703  East  Beach  Drive,  Ocean  Springs. 

Alabama 

Auburn  University  at  Montgomery, 
Library,  Taylor  Road,  Monlgomery. 

University  of  Alabama  Libraries,  809 
University  Boulevard  East,  Tuscaloosa. 

Mobile  Public  Library,  701  Government 
Street,  Mobile. 

Montgomery  Public  Library,  445  South 
Lawrence  Street,  Montgomery. 

Gulf  Shores  Public  Library,  Municipal 
Complex.  Route  3,  Gulf  Shores. 

Dauphin  Island  Sea  Lab,  Marine 
Environmental  Science  Consortium  Library, 
Bienville  Boulevard,  Dauphin  Island. 

University  of  South  Alabama,  University 
Boulevard,  Mobile. 

Florida 


University  of  Florida  Libraries,  University 
Avenue.  Gainesville. 

Florida  A&M  University,  Coleman 
Memorial  Library,  Martin  Luther  King 
BoulevardfTallahassee. 

Florida  State  University,  Strozier  Library. 
Call  Street  and  Copeland  Avenue. 
Tallahassee. 

Florida  Atlantic  University.  Library,  20th 
Street,  Boca  Raton. 

University  of  Miami  Library,  4600 
Rickenbacker  Causeway.  Miami. 

University  of  Florida,  Holland  Law  Center 
Library,  Southwest  25th  Street  and  2nd 
Avenue,  Gainesville. 

St.  Petersburg  Public  Library,  3745  Ninth 
Avenue  North,  St.  Petersburg. 

West  Florida  Regional  Library,  200  West 
Gregory  Street,  Pensaoola. 

Florida  Northwest  Regional  Library 
System,  25  West  Government  Street.  Panama 

aty. 

Leon  County  Public  Library,  127  North 
Monroe  Street,  Tallahassee. 

Lee  County  Library.  3355  Fowler  SUeet. 
Fort  Myers. 

Charlotte-Glades  Regional  Library  System, 
2280  NW  Aaron  Street.  Port  Charlotte. 

Tampa-Hillsborough  County  Public  Library 
System,  800  North  Ashley  Street.  Tampa. 

Key  Largo  Public  Library.  99551  No.  3 
Overseas  Highway,  Key  Largo. 

Selby  Public  Library,  1001  Boulevard  of 
the  Arts,  Sarasota. 

Collier  County  Public  Library,  650  Central 
Avenue,  Naples. 

Marathon  Ihiblic  Library.  3152  Overseas 
Highway,  Marathon. 

Monroe  County  Public  Library,  700 
Fleming  Street,  Key  West. 

In  accordance  with  30  CFR  256.26, 
the  Minerals  Management  Service  will 
hold  public  hearings  to  receive 
comments  and  suggestions  relating  to 
the  draft  EIS  for  Sales  147  and  150  from 
individuals,  public  and  private  groups, 
and  Government  agencies.  The  hearings 
will  provide  the  Secretary  of  the  Interior 
with  information  from  interested  parties 
which  will  help  in  the  evaluation  of  the 
potential  effects  of  proposed  lease  Sales 
147  and  150. 

In  addition,  the  hearings  will  serve  as 
an  early  opportunity  for  helping  to 
determine  the  scope  of  significant  issues 
related  to  the  development  of  a  draft  EIS 
for  the  next  proposed  lease  sales  in  the 
Gulf  of  Mexico  Region,  Sales  152  and 
155.  The  hearings  will  provide 
informatiori  for  the  development  of 
appropriate  alternatives  and  mitigating  ' 
measures,  as  well  as  to  identify 
significant  issues,  to  be  considered  in 
the  draft  EIS. 

The  hearings  will  be  held  on  the 
following  dates  and  times  at  the 
locations  indicated: 

June  1.1993 

Austin  Marriott  at  the  Capitol,  701  East 
11th  Street,  Austin,  Texas.  1  p.m.  to  4  p.m. 
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June  3.  1993 

Marriott  Hotel.  900  N.  Shoreline  Blvd.. 
Corpus  Christi.  Texas.  7  p.m.  to  10  p.m. 

/une  7,  i993 

Holiday  Ian,  9940  Airline  Highway.  Baton 
Rouge.  Louisiana,  Noon  to  3  p.m. 

June  9.  1993 

Minerals  Management  Service,  room  111. 
1201  Elmwood  Park  Blvd..  New  Orleans. 
Louisiana.  Noon  to  3  p.m. 

June  10.  1993 

Ramada  Resort,  600  S.  Beltline  Highway, 
Mobile.  Alabama,  7  p.m.  to  10  p.m. 

Interested  individuals,  representatives 
of  organizations,  and  public  ofHcials 
wishing  to  testify  at  the  hearings  are 
asked  to  contact  Mark  Rouse,  (504)  73&- 
2766  by  May  28, 1993.  Time  limitations 
may  make  it  necessary  tu  limit  the 
length  of  oral  presentations  to  10 
minutes.  An  oral  statement  may  be 
supplemented  by  a  more  complete 
written  statement  which  may  be 
submitted  to  the  presiding  hearing 
official  at  the  time  of  the  oral 
presentation  or  by  mail  xmtil  July  20. 
1993.  This  will  allow  those  unable  to 
testify  at  a  public  hearing  an 
opportunity  to  make  their  views  known 
and  for  those  presenting  oral  testimony 
to  submit  supplemental  information  and 
comments. 

Comments  concerning  the  draft  EIS 
will  be  accepted  until  July  20, 1993,  and 
should  be  addressed  to  the  Regional 
Director.  Minerals  Management  Service. 
Gulf  of  Mexico  Region.  1201  Elmwood 
Park  Boulevard.  New  Orleans.  Louisiana 
70123.  Scoping  comments  on  proposed 
Gulf  of  Mexico  Sales  152  and  155 
should  be  submitted  by  June  10, 1993. 
to  the  same  address. 

Dated:  April  16. 1993. 

Thomas  A.  Readinger, 

Acting  Associate  Director  for  Offshore 
Minerals  Management. 

Approved: 

Jonathan  F.  Deaaon, 

Director,  Office  of  Environmental  Affairs. 

IFR  Doc  93-9331  Filed  4-21-93;  8:45  am) 

BOJJNO  COOE  4310-«m-P 

(MMS  Account  No.  3-31-5400-409] 

Notice  of  Put)f Ication;  Revised  Outer 
Continental  Shelf  Official  Protraction 
Diagrams 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Publication  of  revised  Outer 

Continental  Shelf  Official  Protraction 

Diagrams. 

SUMMARY:  Notice  is  hereby  given  that 
effective  with  this  publication,  the 


following  OCS  OfHcial  Protraction 
Diagrams,  last  revised  on  the  date 
indicated,  are  on  flle  and  available  for 
information  only,  in  the  Gulf  of  Mexico 
OCS  Regional  Office.  New  Orleans. 
Louisiana.  In  accordance  with  Title  43. 
Code  of  Federal  Regulations,  these 
Official  Protraction  Diagrams  are  the 
basic  record  for  the  description  of 
mineral  and  oil  and  gas  lease  sales  in 
the  geographic  areas  they  represent. 

Revised  Maps ' 

Description  and  Latest  Revision  Date 

Mobile.  NH  16-4— February  23. 1993 
Pensacola.  NH  16-5— February  23, 1993 
ADDRESSES:  Copies  of  these  Official 
Protraction  Diagrams  may  be  purchased 
for  $2.00  each  from  Public  Information 
Unit  (MS  5034],  Minerals  Management 
Service,  Gulf  of  Mexico  OCS  Regic»ial 
Office,  1201  Elmwood  Park  Boulevard. 
New  Orleans,  Louisiana  70123-2394 
(504)  736-2519.  Map  sets  are  available 
on  microfiche  for  $5.00  per  set. 

Technical  comments  or  questions 
pertaining  to  these  maps  should  be 
directed  to  Office  of  Leasing  and 
Environment.  Supervisor,  Sales  and 
Support  Unit  (504)  736-2768. 

Dated:  April  15. 1993. 
J.  Rogers  Pearcy, 

Regional  Director,  Gulf  of  Mexico  DCS  Region. 
IFR  Doc.  93-9435  Filed  4-21-93;  8:45  am) 

BUXMO  C00€  43tO-MR-4l 


Assessments  for  Incorrect  Reports 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  assessment  rate. 

SUMMARY:  The  Royalty  Management 
Program  of  the  Minerals  Management 
Service  (MMS)  has  regulations  at  30 
CFR  216.40(b)  and  218.40(b)  which 
provide  for  an  assessment  for  incorrect 
production  and  royalty  reports, 
respectively,  submitted  by  payors, 
operators,  or  lessees  on  Federal  and 
Indian  leases.  The  regulations  require 
that  the  assessment  amount  (rate)  be 
established  periodically  based  on 
MMS's  experience  with  costs  and 
improper  reporting  and  that  a  Notice  of 
the  established  assessment  rate  be 
published  in  the  Federal  Register.  This 
Notice  establishes  a  revised  assessment 
rate  of  $10  per  line  for  incorrect 
reporting  in  accordance  with  the 
regulations. 

EFFECTIVE  DATE:  June  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vem  Ingraham.  Chief.  Rep>orts  and 
Payments  Division,  MS  3120.  Minerals 


'  Changes  include  adjustments  to  the  Fedenl/ 
State  Iwundary  ofbhore  Alabama. 


Management  Service,  P.O.  Box  25165. 
Denver,  Colorado  80225-0165  at  (303) 
231-3116. 

SUPPLEMENTARY  HffORMATION:  The  MMS 

regulations  at  30  CFR  216.40(b)  and 
218.40(b)  provide  that  an  assessment  of 
an  amount  not  to  exceed  $10  may  be 
charged  for  each  report  received  by  the 
designated  due  date  but  incorrectly 
completed.  A  report  is  defined  at  30 
CFR  216.40(c)  and  218.40(c)  as  each  line 
item  of  required  production  and  royalty 
information,  respectively.  Subsections 
216.40(g)  and  218.40(e)  provide  for  the 
establishment  of  an  actual  rate,  a 
periodic  review  of  the  rate  by  MMS 
based  on  MMS'  experience  with  costs 
and  improper  reporting,  and  publication 
of  the  rate  in  the  Federal  Register. 

In  a  Federal  Ragistn'  Notice  dated 
November  17,  1989  (54  FR  47838),  MMS 
established  an  assessment  rate  schedule 
with  various  rates  for  erroneous  reports 
based  on  the  number  and/or  type  of 
error  in  production  and  royalty  reports 
received  by  MMS  on  or  after  January  1, 
1990.  Since  that  time.  MMS  has 
assessed  payors  for  incorrect  reporting 
based  on  the  rate  schedule  established 
in  the  November  17, 1989.  Notice. 

Based  on  a  recent  review  of  actual 
costs  incurred  to  correct  erroneous 
reports,  MMS  has  determined  that  the 
various  assessment  rates  reflected  in  the 
rate  schedule  should  be  revised  to  a 
single  assessment  rate  of  $10  per  line. 
This  rate  will  be  assessed  for  each 
incorrect  line  item  of  production  or 
royalty  information  without  regard  to 
the  number  and^or  type  of  error  in 
reports  received  by  N^S  by  paper  or 
magnetic  media  after  the  elective  date 
of  this  Notice.  The  rate  will  be  effective 
for  reports  received  on  or  after  June  1, 
1993. 

A  report  line  that  is  in  error  will  be 
assessed  at  the  $10  rate  regardless  of  the 
royalty  value  reported  for  the  line.  For 
example,  a  line  with  a  lero  royalty  value 
may  have  an  error  which  would  result 
in  an  assessment.  The  same  costs  are 
associated  with  correcting  this  line  as 
are  associated  with  correcting  errors  on 
royalty-bearing  lines.  Similarly, 
repeating  errors  (e.g.,  wrong  payment 
method  code  consistently  reported  for 
each  line)  and  header  errors  (e.g..  wrong 
Fede.'al/Indian  indicator)  will  be 
assessed  at  the  $10  rate. 

This  rate  will  remain  in  effect  imtil  a 
subsequent  Notice  is  published  in  the 
Federal  Register  which  changes  the 
assessment  rate.  The  total  assessment 
amount  shall  not  exceed  $10,000  per 
payor  code  per  report  month. 
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Dated:  April  9, 1993. 

Carolita  U.  Kallaur. 

Acting  Director,  Minerals  Management 
Service. 

[FR  Doc  93-9441  Filed  4-21-93;  8:45  am] 

BILLMO  COOC  4310-im-M 


INTERSTATE  COMMERCE 
COMMISSION 

Availability  of  Environmental 
Assessments 

Pursuant  to  42  U.S.C.  4332.  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  Hsted  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Johnnie  Davis  or  Ms.  Tawanna  Glover- 
Sanders,  Interstate  Commerce 
Commission,  Section  of  Energy  and 
Environment,  room  3219,  Washington, 
DC  20423.  (202)  927-5750  or  (202)  927- 
6245. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 
AB-55  (Sub-No.  461X),  CSX 
Transportation.  Inc.— J^Jotice  of 
Exemption — Abandonment  in  Clay 
County,  Kentucky.  EA  available  4/16/ 
93. 
AB-167  (Sub-No.  112X).  Consolidated 
Rail  Corporation — Abandonment  In 
Montgomery  County,  Pennsylvania. 
EA  available  4/16/93. 
Comments  on  the  following 
assessment  are  due  30  days  after  the 
date  of  availability. 
Sidney  L.  Stricklajid.  Jr., 
Secretary. 
[FR  Doc.  93-9414  Filed  4-21-93;  8:45  am) 

BIUJNO  COOE  7036-01-M 


by  railroad.  By  decisions  served  March 
26  and  April  7, 1993  (58  FR  16692. 
March  30. 1993  and  58  FR  18227.  April 
8. 1993).  the  Commission  extended  the 
comment  due  date  to  April  5. 1993,  and 
then  to  April  16. 1993.  By  motion  filed 
April  15.  1993.  HNRC  requests  a  further 
extension  of  the  comment  due  date  to 
April  23. 1993.  HNRC  states  the 
extension  in  needed  to  continue 
discussions  with  Chaco  Energy 
Company  (Chaco)  that  may  resolve 
Chaco 's  concerns.  HNRC  does  not 
anticipate  any  further  requests  for 
extension.  HNRC  states  that  Santa  Fe 
Entities  joins  in  this  request.  HNRC 
maintains  an  extension  will  prejudice 
no  one.  The  request  will  be  granted. 

DATES:  Comments  must  be  filed  by  April 
23. 1993. 

ADDRESSES:  Send  an  original  and  15 
copies  of  comments,  referring  to 
Finance  Docket  No.  32248  to:  Office  of 
the  Secretary,  Case  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

In  addition,  send  one  copy  to  HNRC's 
representative:  C.  Michael  Loftus, 
SLOVER  &  LOFTUS.  1224  Seventeenth 
St..  NW..  Washington.  DC  20036,  (202) 
374-7170. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar.  (202)  927-5660  [TDD 
for  hearing  impaired:  (202)  9'27-5721). 
Decided:  April  19, 1993. 

By  the  Commission.  Sidney  L  Strickland, 
Jr.,  Secretary. 

Sidney  L.  Strickland,  Jr.. 

Secretary. 

[FR  Doc.  93-9416  Filed  4-21-93;  8:45  am] 

MtUNG  COOE  7035-01-M 


[Finance  Docket  No.  32248] 

Hanson  Natural  Resources  Co.— Non- 
Common  Carrier  Status— Petition  for  a 
Declaratory  Order 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION;  Extension  of  comment  due  date. 

SUMMARY:  By  decision  served  March  1. 
1993  (58  FR  12052.  March  2.  1993).  the 
Commission  sought  public  comment  by 
March  22. 1993.  on  a  petition  for 
declaratory  order  filed  by  Hanson 
Natural  Resources  Company  (HNRC). 
that  HNRC  will  not.  upon 
consummation  of  certain  anticipated 
transactions,  become  a  common  carrier 


(Dockrt  No.  AB-167  (Sub-No.  1114X)] 

Consolidated  Rail  Corp.;  Abandonment 
Exemption;  in  Clark  and  Madison 
Counties,  OH 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  verified  notice 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abandonments  to  exempt  the 
abandonment  of  an  approximately  9.3- 
mile  line  of  railroad  between  milepost 
25. 7±.  at  the  east  side  of  Midway  Street 
in  London.  Madison  County,  OH,  and 
milepost  35.0±.  in  South  Charleston. 
Clark  County.  OH. 

Conrail  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  has 
been  rerouted;  (3)  no  formal  complaint 
filed  by  a  user  of  rail  service  on  the  line 
(or  by  a  State  or  local  government  entity 
acting  on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 


any  U.S.  District  Court  or  has  been 
decided  in  complainant's  favor  within 
the  2-year  period:  and  (4)  it  has  met  the 
notice  requirements  at  49  CFR  1105.7(b) 
(service  of  environmental  report  on 
agencies).  49  CFR  1105.8(c)  (service  of 
historic  report  on  State  Historic 
Preservation  Officer).  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (advance  notice  to 
agencies  of  filing  verified  notice). 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co.— Abandonment— Goshen,  360  I.CC 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

This  exemption  will  be  effective  on 
May  22, 1993,  unless  stayed  or  a  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  is  filed. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,'  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),'  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  May  3, 1993.' 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  May  12. 1993, 
with:  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  pleading  filed  with  the 
Commission  should  be  sent  to  Conrail's 
representative:  Robert  S.  Natalini, 
Consolidated  Rail  Corporation,  Two 
Commerce  Square,  2001  Market  Street. 
P.O.  Box  41416,  Philadelphia,  PA 
19101-1416. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Conrail  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources.  SEE 
will  issue  an  environmental  assessment 
(EA)  by  April  27, 1993.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
writing  to  SEE  (room  3219,  Interstate 


'  A  suy  will  be  issued  routinely  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission 't 
Section  of  Energy  and  Environment  in  its 
Independent  Investigation)  cannot  be  made  before 
the  effective  date  of  the  exemption.  See  Exemption 
of  Out-of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989). 
Any  entity  seeking  a  sUy  on  environmental  grounds 
is  encouraged  to  flle  promptly  so  that  the 
Commission  may  act  on  the  request  before  the 
effective  date. 

>  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  AssUt.  4  I.CC2d  164  (1967). 

'The Commission  will  accept  lale-filed  trail  use 
requesu  as  long  as  it  retains  Jurisdiction  to  do  so. 
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Commeree  Commission,  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEE.  at  (202)  927-«248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  wiuiin  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  siibsequent  decision. 

Decided:  April  16. 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidnejr  L.  Strickland,  Jr.. 
Secretary. 
|FR  Doc  93-9415  Filed  4-21-93;  8:45  ami 

BH-LMQ  COOC  7015-01-M 

(Docket  No.  AB-55  (Sut>44o.  452X)] 

CSX  Transportation,  Inc. — 
Abandonment  Exemption —  In 
Campbell  County,  TN 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
10903-10904  the  abandonment  by  CSX 
Transportation,  Inc.,  of  its  1.57-mile 
Crooked  Fork  Branch  between  milepost 
KH-219.52,  near  Kilsyth,  and  milepost 
KH-221.09.  at  Rooseveh,  in  Campbell 
County.  TN,  subject  to  standard  labor 
protection  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offier  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  May  22, 
1993.  Formal  expressions  of  intent  to 
file  an  offer  of  financial  assistance ' 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  May  3, 1993,  petitions  to  stay 
must  be  filed  by  May  7, 1993.  and 
petitions  to  reopen  must  be  filed  by  May 
17, 1993.  Requests  for  public  use 
conditions  must  be  filed  by  May  3. 
1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  452X)  to: 

(1)  Office  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington  DC  20423, 
and 

(2)  Petitioner's  representative:  Charles 
M.  Rosenberger,  CSX  Transportation. 
Inc.,  500  Water  Street,  Jacksonville, 
FL  32202. 

FOR  FURTHER  INFORMATKJN  CONTACT: 
Richard  B.  Felder  (202)  927-5610  [TDD 
for  hearing  impaired  (202)  927-5721). 


'  S«a  ExMnpt  of  iUil  AtMndomnent— Offers  of 
FlmuL  A5sisU  4  LC.C.2d  1A4  (ISST). 


SUPPt^MENTARY  INFORMATXW: 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone:  (202)  289-4357/4359. 
[Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Decided:  April  14, 1993. 

By  the  Commission,  Chairman  McDonald. 
Vice  Chairman  Simmons.  Commissioners 
Phillips.  Philbin.  and  Walden. 

Sidney  L.  Strickland,  Jr. 

Secretary. 

(FR  Doc.  93-9417  Filed  4-21-93:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA ") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Atlas  Minerals  &■ 
Chemicals,  Inc.  et  ai.  Civil  Action  No. 
91-5118,  was  lodged  on  April  13,  1993, 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania. 

This  proposed  consent  decree  is  a 
settlement  in  a  cost  recovery  action 
under  CERCLA  section  107,  42  U.S.C. 
9607,  brought  by  the  United  States  on 
behalf  of  the  Environmental  Protection 
Agency  to  recover  past  costs  at  the 
-.>Qorney  Road  Landfill  Site,  located  near 
AlTentown,  Pennsylvania  ("Site").  The 
Site  is  an  abandoned  landfill  at  which 
disposal  of  municipal  and  industrial 
wastes  took  place  between  1953  and 
1978.  In  August,  1991,  the  United  States 
sued  defendants  Atlas  Minerals  and 
Chemicals,  Inc.,  Caloric  Corporation, 
East  Penn  Manufacturing  Company, 
Inc.  GAF  Corporation,  Exide 
Corporation,  Garden  State  Tanning.  Inc.. 
General  Electric  Company.  The  Glidden 
Company,  Mack  Trucks,  Inc.,  and  the 
Stroh  Brewery  Company  to  recover  past 
costs  of  at  least  $1,133  million. 
Additional  costs  were  incurred  during 
the  pendency  of  the  lawsuit  for 
enforcement,  oversight,  and  pre- 
judgement interest. 

llie  proposed  settlement  provides 
that  defendants  will  reimburse  the 
United  States  for  $1,209,250  in  past 
response  costs,  will  pay  up  to  $70,750 
in  the  event  that  EPA  reimburses  the 
Pennsylvania  Department  of 


Environmental  Resources  ("PADER") 
for  other  costs  incurred  in  connection 
with  the  RI/FS  at  the  Site,  and  will  pay 
future  oversight  costs  at  the  Site. 
Moreover,  in  the  proposed  decree 
defendants  agree  to  withdraw  their 
present  claims  and  defenses  and  to 
waive  future  claims  under  section 
106(b)(2)  of  CERCLA  for  remedial  work 
which  they  are  performing  pursuant  to 
administrative  orders.  They  reserve 
their  right  to  assert  section  106(b)(2) 
claims  or  to  bring  defenses  in  the  event 
that  any  additional  work  to  be 
performed  differs  significantly  in  scope, 
performance,  or  cost  from  the  work 
which  they  presently  are  ordered  to 
perform. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
fixim  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Atlas 
Minerals  &■  Chemicals,  Inc.  et  al.,  DOJ 
Ref.  #90-11-3-819. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Pennsylvania.  Philadelphia.  PA:  the 
Region  lU  Office  of  the  Environmental 
Protection  Agency.  841  Chestnut  Street. 
Philadelphia,  PA  19107;  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor.  Washington,  DC  20005. 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street.  NW..  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Myiee  E.  Flint, 

Actirig  Assistant  Attorney  General. 
Environment  and  Natural  Resources  Division. 
[PR  Doc.  93-9355  Filed  4-21-93,  8:45  am) 
BILLING  CODE  4410-et-« 


Antitrust  Division 

Bell  Communications  Researcti,  Inc.; 
Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 

Notice  is  hereby  given  that,  on  March 
11, 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C  4301  et  seq.  ("the  Act"). 
Bell  Communications  Research,  Inc. 
("Bellcore")  filed  a  written  notification 
on  behalf  of  Bellcore  and  Stentor 


Resource  Centre  Inc.  ("SRa") 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  was  filed  for  the  piupose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiff  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Bellcore.  Livingston,  NJ;  and  SRQ. 
Ottawa,  Ontario  CANADA. 

Bellcore  and  Bell  Canada  entered  into 
an  agreement  (hereinafter  "Agreement") 
effective  as  of  January  27, 1992.  under 
which  Bell  Canada  would  participate  in 
various  Bellcore  projects  which  Bellcore 
was  currently  undertaking  for  its  owner 
companies  and  would  collaborate  with 
Bellcore  on  research,  all  directed  to 
understanding  telecommunications 
network  architecture,  concepts  and 
service  capabilities  in  support  of 
exchange  and  exchange  access 
telecommunications  services.  This 
would  include  exploration  of  such 
technologies  as  Integrated  Services 
Digital  Network  ("ISDN"),  screen-based 
telephony,  common  channel  signaling 
and  the  Advance  Intelligent  Network. 

On  April  10, 1992,  Bellcore  filed  its 
original  notification  of  the  Agreement 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  May  20, 1992 
(57  FR  21433). 

Bellcore,  Bell  Canada  and  SRQ  have 
now  entered  into  an  Amendment  to  the 
Agreement  effective  as  of  January  1, 
1993.  whereby  Bell  Canada  has  agreed 
to  assign  all  of  its  right,  title  and  interest 
in  and  to  the  Agreement  between 
Bellcore  and  Bell  Canada  to  SRQ  and 
whereby  SRQ  has  agreed  to  assume  the 
benefits  and  the  obligations  of  the 
Agreement. 
Joaeph  H.  Widinu-, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc  93-9341  Filed  4-21-93;  8:45  am) 
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Beilcor*  Venture*.  Inc.;  Notice 
Pursuant  to  the  National  Cooperative 
Research  Act  of  1984 

Notice  is  hereby  given  that,  on  March 
24. 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C  4301  et  seq.  ("the  Act"). 
Bellcore  Ventures.  Inc.  ("Bellcore")  filed 
a  written  notification  on  behalf  of 
Bellcore  and  Motorola  Core  Ventures. 
Ina  ("Motorola")  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 


identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  venture. 
The  notification  was  filed  for  the 

f»urpose  of  invoking  the  Act's  provisions 
imiting  the  recovery  of  antitrust 
plaintifl^s  to  actual  damages  under 
specified  circumstances.  Purauant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bellcore,  Livingston,  NJ; 
and  Motorola,  Schaumburg,  IL.  Bellcore 
and  Motorola  entered  into  an  agreement 
effective  as  of  December  18. 1992  to 
engage  in  cooperative  reseaixih  directed 
to  prototype  electrical  technology 
relating  to  thin  film  fuel  cells  and  other 
electrical  storage  devices,  to  grant 
licenses  to  such  technology,  and.  to  the 
extent  permitted,  to  demonstrate  the 
feasibility  of  constructing  experimental 
prototype  fuel  cells  using  such 
technology. 
JoMph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc  93-9340  Filed  4-21-93;  8:45  am] 
BlUINQ  COOC  4410-01-M 


CAD  Framework  Initiative,  Inc.;  Notice 
Pursuant  to  the  National  Cooperative 
Research  Act  of  1984 

Notice  is  hereby  given  that,  on  March 
23. 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
CAD  Framework  Initiative.  Inc.  ("CFI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain  changes 
in  its  membership.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  the  purpose  of  these 
additional  notifications  is  to  disclose 
the  following  information:  (1)  The 
addition  of  the  following  Associate 
Members:  Mayo  Foundation,  Rochester, 
MN.  Raytheon  Company,  Tewksbury, 
MA:  (2)  Corporate  Members,  Honeywell. 
Inc.,  Minneapolis,  MN,  and 
Microelectronics  and  Computer 
Technology  Company,  Austin.  TX,  have 
not  renewed  their  membership  in  CFI. 

On  December  30, 1988.  CFI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  That  filing  was  amended 
on  February  7. 1989.  The  Department  of 
Justice  published  a  notice  concerning 
the  amended  fifing  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  13,  1989  (54  FR  10456). 
A  correction  notice  was  published  on 
April  20,  1989  (54  FR  16013). 

The  last  notification  was  filed  with 
the  Department  on  January  26, 1993.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  March  15. 1993  (58  FR  13802). 
loMph  H.  Widaar. 

Director  ofOperationt,  Antitrust  Division. 
IFR  Doc  93-9339  Filed  4-21-93;  8:45  am) 

BIUMQ  COOC  4«t»41-« 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984;  The 
Frame  Relay  Forum 

Notice  is  hereby  given  that,  on  April 
2. 1993.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C  4301  et  seq.  ("the  Act"). 
The  Frame  Relay  Forum  ("FRF")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership. 

The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identities  of  the 
additional  members  of  FRF  are:  BULL. 
Les  Clayes  Sur  Bois,  FRANCE;  Convex 
Computer  Corporation.  Richardson.  TX; 
Loral  Data  Systems,  Sarasota.  FL;  NTT 
Corporation,  Tokyo,  JAPAN;  Primary 
Rate.  Hudson.  NH;  Stentor  Resource 
Center.  Inc..  Ottawa.  Ontario,  CANADA; 
Toshiba  America.  Inc..  Irvine.  CA;  and 
Unitel  Communications,  Toronto. 
Ontario,  CANADA. 

TIL  Systems.  Ltd..  a  member  of  the 
FRF.  has  changed  its  name  to  ICastin 
Chase  Applied  Research.  LIR 
Corporation  is  no  longer  a  member  of 
the  FRF. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  FRF  remains  open,  and 
FRF  intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  April  10. 1992.  FRF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  AcL  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  2. 1992  (57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  January  4. 1993.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  3, 1993  (58  FR  6986). 
Joaeph  R  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc  93-9439  Filed  4-21-93;  8:45  am] 
■axiNO  COOC  «*t>-«t<«i 
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Notice  Pursuant  to  ttw  National 
Cooperative  Research  Act  of  1984; 
Nationai  Information  Technology 
Center  of  Maryland,  Inc. 

Notice  is  hereby  given  that,  on  March 
10,  1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  National  Information  Technology 
Center  of  Maryland,  Inc.  ("NTTC"), 
known  as  the  Maryland  Information 
Technologies  Center,  Inc.  until  April  23, 
1992,  has  hied  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notihcations  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  circumstances. 
Specifically.  American  Personal 
Communications,  Washington,  DC; 
AT&T  Network  Systems,  Bethesda,  MD; 
C&P  Telephone,  a  Bell  Atlantic 
Company,  Baltimore,  MD;  Center  for 
Satellite  and  Hybrid  Communications 
Networks,  College  Park,  MD;  City  of 
Baltimore,  MD;  Communications 
Systems  Technology  Inc.,  Columbia, 
MD;  Compression  Telecommunications 
Corp.,  Germantown,  MD;  Computer  Data 
Systems,  Inc.,  Rockville.  MD; 
Consolidated  Rail  Corporation, 
Philadelphia,  PA;  Discovery 
Communications,  Inc.,  Bethesda,  MD; 
DynCorp,  Reston,  VA;  Federal 
Information  Exchange,  Inc., 
Gaithersburg,  MD;  Fiber  Plus,  Inc.. 
AnnapoUs  Junction,  MD;  The  Fillmore 
Group,  Inc.,  Ellicott  City,  MD;  Gandalf 
Systems  Corp.,  Cherry  Hill.  NJ;  High 
Techsplanations,  Inc.,  Rockville,  MD; 
IBM  Corp.,  Gaithersburg,  MD;  Institute 
for  Defense  Analyses,  Supercomputing 
Research  Center,  Bowie,  MD; 
Montgomery  County  High  Technology 
Council,  Inc.,  Rockville,  MD;  Open 
Technology  Group,  Inc..  Silver  Spring. 
MD;  Pepper,  Hamilton  &  Scheetz, 
Washinjgton,  DC;  Shaw.  Pittman,  Potts  & 
Trowbridge,  Washington.  DC;  Unified 
Communications,  Inc.,  Minneapolis. 
MN;  United  States  Postal  Service. 
Washington,  DC;  Xerox  Corp.,  Palo  Alto. 
CA;  and  Westinghouse  Electric  Corp.. 
Baltimore,  MD,  have  become  members 
of  NITC.  Maryland  Dept.  of  Economic 
and  Employment  Development; 
Kushner  Management  Planning  Corp.; 
and  Telecommunications  Techniques 
Corp.  have  withdrawn  as  members  of 
NTTC 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  NTTC  intends 


to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  12. 1991.  NITC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  22. 1991  (56  FR  54.586). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  93-9440  Filed  4-21-93;  8:45  am) 

BtLUNO  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 
Petroleum  Environmental  Research 
Forum 

Notice  is  hereby  given  that,  on  March 
19,  1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301.  et  seq.  ("the  Act"), 
the  Petroleum  Environmental  Research 
Forum  ("PERF")  filed  vmtten 
notifications  simultaneously  with  the 
Attorney  General  and  with  the  Federal 
Trade  Commission  disclosing  a  change 
in  the  project  membership.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  notifications  stated  that  Lockheed 
Corporation,  Calabasas,  CA,  has  become 
a  member  of  PERF.  and  Southern 
California  Gas  Company  and  Phibro 
Refining,  Inc.,  have  terminated  their 
memberships. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activities  of  PERF.  Membership  in  PERF 
remains  open,  and  PERF  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  February  10, 1986,  PERF  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  (the  "Department")  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  March  14. 
1986  (51  FR  8903). 

The  last  notification  was  filed  with 
the  Department  on  August  28. 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  8,  1992  (57  FR  46409). 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  93-9438  Filed  4-21-93;  8:45  am] 

BHJJNO  CODE  4410-01-M 


General  Development  of  Lean  NOx 
Catalyst;  Notice  Pursuant  to  the 
National  Cooperative  Research  Act  of 
1984 

Notice  is  hereby  given  that,  on  March 
4, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  ef  seq.  ("the  Act"), 
Southwest  Research  Institute  ("SwRI") 
has  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Cummins  Engine  Co..  Inc.. 
Columbus.  IN;  and  Honda  R&D  Co.. 
Ltd..  Saitama.  Japan.  The  project's 
general  areas  of  planned  activities,  for 
the  development  of  lean  NOx  catalysts 
for  real  exhaust  gas,  are  research  into 
the  basic  physical  mechanism  of  NOx 
removal;  zeolite  binder  and  catalyst 
formulation;  production  of  full  size 
catalyst  materials;  the  characterization 
of  the  best-performing  catalysts  and 
bench  reactor  experiments  on  selected 
catalysts. 
Joseph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doa  93-9356  Filed  4-21-93;  8:45  am) 
aauNO  cooc  44i»-oi-« 


Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
"Computer-Aided  Armor  Design/ 
Analysis  (CAAD)  Project  Consortium" 

Notice  is  hereby  given  that,  on  March 
10, 1993,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984. 15  U.S.C.  4301  et  seq.  ("the  Act"), 
the  Southwest  Research' Institute 
("SwRI")  has  filed  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  the  identities  of 
the  parties  and  the  nature  and  objectives 
of  a  project  entitled  "Computer  Aided 
Armor  Design/ Analysis  (CAAD)  Project 
Consortium."  The  notifications  were 
filed  for  the  purpose  of  invoking  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances.  Pursuant 
to  section  6(b)  of  the  Act,  the  identities 
of  the  parties  are  General  Dynamics 
Land  Systems,  Inc.,  Warren,  MI; 
Nederlandse  Organisatie  Voor  Toegepast 
Natuurwetenschappelijk  Onderzoek 
TNO  (Netherlands  Organization  for 
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Applied  Scientific  Research).  Riyswijk. 
The  Netherlands:  and  Alliant 
Techsystems  (fonnerly  Honeywell 
Corporation).  Brooklyn  Park,  MN.  The 
general  areas  of  planned  activity  are  the 
refinement,  development  and 
implementation  of  penetration 
computer  models  based  on  first 
principles  for  reactive  and  ceramic 
armor;  jet  penetration;  dynamic 
plasticity  modelling  for  obligue 
penetration;  modelling  of  segmented 
rods;  and  the  examination  of  back 
surfaces  perforation  by  an  eroding  rod. 

This  project  is  related  to  an  earlier 
project  entitled  "The  Development  of  a 
Computer-Aided  Armor  Design/ 
Analysis  System."  The  original 
notification  was  filed,  pursuant  to 
section  B(a)  of  the  Act,  on  June  26, 1989. 
The  Department  of  Justice  published  a 
notice  in  the  Federal  Register  pursuant 
to  section  6(b)  of  the  Act  on  July  20. 
1989.  (54  FR  30481).  The  last 
notification  was  filed  with  the 
Department  on  June  26. 1990.  The 
Department  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  Augxist  8. 1990.  (55 
FR  32321). 
loaeph  H.  Widmar. 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  93-9437  Filed  4-21-93;  8:45  am] 

BtUJNQ  COM  4(10-01-« 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy 

Meeting  Notioe 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463  as  amenHod).  notice  is  hereby 
given  of  a  meeting  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  May  12, 1993, 10 
a.m.-12  noon.  Rm.  S-4215  A&B.  Department 
of  Labor  Building,  200  Constitution  Ave.. 
NW.,  Washington.  DC  20210. 

Purpose:  To  discuss  trade  negotiations  and 
trade  pwlicy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d]  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C  section 
552(c)(1).  The  Committee  will  hear  and 
discuss  sensitive  and  confidential  matters 
concerning  U.S.  trade  negotiations  and  trade 
policy. 

Foe  further  infonnation  contact:  Feinand 
Lavallee.  Director.  Trade  Advisory  Group. 
Phone:  (202)  219^752. 


Signed  at  Washington.  DC  this  16th  day  of 
April,  1993. 

loha  A.  Ferck. 

Acting  Deputy  Under  Secretary.  International 
Affairs. 

[FR  Doc.  93-9419  Filed  4-21-93;  8:45  am] 

Btt.lJNO  COOE  4Stl>-2a-M 


Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

Procedures  for  Application  for  Funds: 
Stewart  B.  McKinney  Homeless 
Assistance  Act,  Title  VII,  Subtitle  C, 
Section  738,  Fiscal  Year  1993; 
Correction 

agency:  Office  of  the  Assistant 
Secretary  for  Veterans'  Employment  and 
Training  (OASVET).  DOL 
ACTION:  Correction. 

SUMMARY:  In  notice  document  93-8090 
begiiming  on  page  18116  in  the  issue  of 
Wednesday.  April  7. 1993.  make  the 
following  correction: 

On  page  18117  in  the  third  column, 
following  Wisconsin.  Milwaukee,  insert 
Puerto  Rico.  San  Juan. 

Signed  at  Washington.  DC  tbis  16th  day  of 
April.  1993. 

JeSrry  C  Crandall. 

Acting  Assistant  Secretary  for  Veterans' 

Employment  and  Training. 

(FR  Doc.  93-9420  Filed  4-21-93;  8:45  am) 

BILUNO  COOe  4S10-T»-« 


Employment  and  Training 
Administration 


[TA-w-aa.  173] 

Texaco  Exploration  and  Production, 
inc..  Midland,  TX;  Affirmative 
Determination  Regarding  Application 
for  Reconsideration 

On  March  31,  1993,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  February 
19.  1993  and  published  in  the  Federal 
Register  on  March  11. 1993.  (58  FR 
13507). 

The  company  claims  that  the 
Department  was  inconsistent  in  its 
determinations  by  certifying  the  workers 
at  Texaco  Exploration  and  Production  in 
Velma.  Oklahoma  (TA-W-28.  249)  and 
denying  the  woricers.  with  the  same 
data,  at  Texaco  Exploration  and 
Production  in  Midland.  Texas. 


Conclusion 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  Is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is.  therefore,  granted. 

Signed  at  Washington,  DC  this  day  of 
April  16. 1993. 

Stephan  A.  WaadbMr. 

Deputy  Director.  Office  of  Legislation  &■ 
Actuarial  Senrices.  Unemployment  Insurance 
Service. 

(FR  Doc.  93-9421  Filed  4-21-93;  8:45  am) 

BlUJNa  COOC  4S«»O0-M 


NATIONAL  SaENCE  FOUNDATION 
Committee  Management;  Renewal 

The  Assistant  Director  for  Computer 
and  Information  Science  and 
Engineering  has  determined  that  the 
renewal  of  the  Federal  Networking 
Council  Advisory  Committee  is 
necessary  and  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  the  Director. 
National  Science  Foundation  (NSF).  by 
42  U.S.C.  1861  ef  seq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat. 
General  Services  Administration. 

Name  of  Committee:  Federal  Networking 
Council  Advisory  Conunittee 

Purpose:  To  provide  advice  to  the 
interagency  Federal  Networking  Council 
(FNC)  on  policy  and  programmatic  matters 
related  to  networking  sponsored  by  the 
agencies  that  make  up  the  FNQ 

Balanced  Membership  Plan:  The 
Committee  consists  of  approximately  24 
members.  Members  are  selected  from  a  broad 
range  of  industry,  academia,  and  relevant 
technology  and  services  experts  in 
networking  and  computer  science.  Careful 
consideration  also  is  given  to  achieving  age 
and  geographical  balance  and  to  enhancing 
representation  for  women,  minorities,  and 
disabled  scientists. 

Responsible  NSF  Officials:  Dr.  A.  Nico 
Habermann,  Assistant  Director,  Computer 
and  Infonnation  Science  and  Engineering, 
National  Science  Foundation.  Washington. 
DC  20550  (202)  357-7936. 

Dated:  April  19. 1993. 
M.  Rebecca  Winkler, 
Corrunittee  Management  Officer. 
IFR  Doc  93-9386  Filed  4-21-93;  8:45  am| 

BILUNa  COOC  7SCS-M-M 


Advisory  Panel  for  Cell  Biology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
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meeting:  Advisory  Panel  for  Cell 
Biology  (Sub-Panel  A). 

Date  and  time:  May  10-12, 1993;  9  a.m.  to 
6  p.m. 

Place:  1800  G  Street  NW.,  room  1242. 
Washington.  DC  20550. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Maryanna  Henkart. 
Program  Director  for  Cell  Biology  Program 
(Signal  Transduction  &  Regulation),  room 
325,  National  Science  Foundation  1800  G 
Street.  NfW..  Washington.  DC  20550. 

Telephone:  202/357-7474. 

Puqjose  of  Meeting:  To  provide  advice  and 
reconmiendations  concerning  research 
proposals  submitted  to  the  Cell  Biology 
Program  of  the  Division  of  Molecular  and 
Cellular  Biosciences  at  NSF  for  financial 
suppon. 

Agenda:  To  review  and  evaluate  research 
proposals  in  the  area  of  Cell  Biology  (Signal 
Transduction  &  Regulation)  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  infonnation  of  a 
proprietary  or  confldential  nature,  including 
technical  information:  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  19. 1993. 
M.  RebeccA  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-9395  Filed  4-21-93;  8:45  am] 

8IUJN0  COOC  7S6S-01-M 


Critical  Issues  In  Advanced  Science 
and  Engineering  Technician 
Education;  Workshop 

The  National  Science  Foundation 
(NSF),  in  cooperation  with  the 
American  Chemical  Society  (ACS)  and 
the  American  Society  for  Engineering 
Education  (ASEE),  will  hold  a  two-and- 
a-half  day  workshop  on  "Critical  Issues 
in  Advanced  Science  and  Engineering 
Technician  Education"  on  July  21,6 
p.m.  to  10  p.m.,  July  22  from  8:30  a.m. 
to  7:30  p.m.,  and  July  23  from  8:30  a.m. 
to  2:30  p.m.  at  the  Hotel  Washington, 
Pennsylvania  Avenue  at  15th  Street 
NW.,  Washington,  DC  20004. 

The  goal  of  the  workshop  is  to 
identify  critical  issues  in  advanced 
science  and  engineering  technician 
education  programs,  particularly  those 
in  associate  degree  granting  institutions; 
to  develop  appropriate 
recommendations  for  governmental 
agencies,  employers,  and  educators;  and 
to  suggest  priorities  to  those  who 
address  the  issues.  Working  groups  will 
consider  such  issues  as 
professionalization  of  technician 
careers,  formation  of  alUances, 
preparation  and  continuing  education  of 
faculty  in  technician  education 


programs;  human  resources  issues 
including  recruitment,  retention,  and 
placement  of  students;  curriculum  and 
program  improvement  in  technician 
education;  and  secondary  school 
education  for  candidates  in  technician 
education  programs. 

The  workshop  will  not  operate  as  an 
advisory  committee.  It  will  be  open  to 
the  public.  Participants  will  include 
approximately  72  national  leaders  from 
industry,  government,  and  education 
who  have  expertise  in  advanced 
technician  education. 

For  additional  information,  contact 
Dr.  Ehzabeth  Teles,  Program  Director, 
Division  of  Undergraduate  Education, 
1800  G  Street.  NW.,  room  1210, 
Washington,  DC  20550  (202)  357-7051. 

Dated:  April  1. 1993. 
Dr.  Robert  F.  Watson, 

Division  Director,  Undergraduate  Education. 
IFR  Doc  93-9413  Filed  4-21-93;  8:45  am) 

BIUMO  CODE  7SSS-01-M 


Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  the 
following  meeting: 

Name:  Special  Emphasis  Panel  in  Cross- 
Disciplinary  Activities. 

Date  and  Time:  May  13. 1993,  8:30  a.m- 
5  p.m. 

Place:  Room  417  C.  1800  G  Street.  NW.. 
Washington,  DC  20550. 

Contact:  Gerald  L  Engel.  Program  Director. 
aSE/CDA.  room  436,  National  Science 
Foundation,  1800  G  Street.  NW.,  Washington, 
DC  20550.  202-357-7349. 

Type  of  Meeting:  Qosed. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for 
nominations  submitted  to  the  NSF  for 
financial  support. 

Agenda:  To  review  and  evaluate  National 
Science  Foundation  Institutional 
Infrastructure.  Minority  Institutions 
proposals  as  (tart  of  the  selection  process  for 
awards. 

Reason  for  Closing:  The  nominations  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  19, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc  93-9388  Filed  4-21-«3;  8:45  am) 
■UMa  COOK  TMC-OMi 


Special  Emphasis  Panel  in  Electrical 
and  Communications  Systems;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Electrical  and  Communications  Systems. 

Date  and  Time:  May  14, 1993;  8:30  a.m.  to 
5  p.m. 

Place:  Room  1243, 1800  G  Street,  NW., 
Washington.  DC 

Type  of  Meeting:  Qosed. 

Contact  Person:  Drs.  R.  Baheti  and  L 
Salmon,  Program  Directors.  Division  of 
Electrical  and  Communications  Systems,  rm. 
1151.  National  Science  Foundation.  1800  G 
St..  NW.,  Washington,  DC  20550.  Telephone: 
(202)  357-9618. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Semiconductor  Manufacturing  Control 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  19. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Offiicer. 
IFR  Doc  93-9396  Filed  4-21-93;  8:45  am] 

BtUMQCOOe  7865-ei-«i 


Special  Emphasis  Panel  In 
Environmental  Biology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in 
Environmental  Biology. 

Date  and  Time:  May  13  &  14. 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Room  500c.  1110  Vermont  Ave., 
NW..  Washington.  DC 

7>7)e  o/Meef/ng:  Qosed. 

Contact  Person:  Mark  W.  Courtney. 
Program  Director,  Environmental  Biology, 
rm.  215,  National  Science  Foundation,  1800 
G  St.,  NW.,  Washington,  DC  20550. 
Telephone:  (202)  357-7332. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  fior  financial  support 

Agenda:  To  review  and  evaluate  Doctoral 
Dissertation  Research  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 


proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.Q  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  April  19, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  93-9389  Filed  4-21-93:  8:45  ami 
BiujiM  cooe  78ss-ei-M 
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Advisory  Panel  for  Law  and  Social 
Science;  Meeting. 

In  accordance  with  the  Federal 
Advisoiy  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  May  13—14. 1993. 9  a.m. 
to  6  p.m. 

Place:  Room  5000. 1110  Vermont  Avenue. 
NW..  Washington.  DC. 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Susan  O.  White, 
Program  Director.  Division  of  Social. 
Behavioral,  and  Economic  Research,  room 
336.  National  Science  Foundation.  1800  G 
Street.  NW..  Washington.  DC  20550. 
Telephone:  (202)  357-9567. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
as  part  of  the  section  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  April  19. 1993 
M  Rebecca  Winkler, 
Committee  Management  Officer. 
[PR  Doc.  93-9390  Filed  4-21-93;  8:45  am) 

BILUNG  CODE  7SS6-01-M 


Committee  of  Visitors  of  the  Advisory 
Committee  for  Mathematical  Sciences; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Committee  of  Visitors  of  the 
Advisory  Committee  for  Mathematical 
Sciences. 

Date  and  Time:  May  13. 1993. 8:30  a.m.  til 
5  p.m. 

Place:  National  Science  Foundation.  1800 
G  Street.  NW..  Washington.  DC  room  339. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Bernard  R.  McDonald. 
Head,  Office  of  Special  Projects,  Division  of 


Mathematical  Sciences,  room  339,  National 
Science  Foundation,  1800  G  St  NW., 
Washington,  DC  20550.  Telephone:  (202) 
357-9669. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (GOV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Office  of  Special  Projects. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552(b)(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  April  19. 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-9391  Filed  4-21-93;  8:45  am) 

BUJJNOCOOE  79«S-01-M 


Advisory  Committee  for  Mathematical 
Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Conunittee  for  the 
Mathematical  Sciences. 

Date  and  Time:  May  14-15. 1993  8:30  a.m. 
til  5  p.m. 

Pyace;  National  Science  Foundation.  1110 
Vermont  Avenue  NW..  room  500-A. 
Washington.  DC 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Frederic  Y.M.  Wan, 
Director.  Division  of  Mathematical  Sciences, 
room  339.  National  Science  Foundation, 
1800  G  Street  NW.,  Washington.  DC 
Telephone:  (202)  357-9669.  Anyone 
planning  to  attend  this  meeting  should  notify 
Dr.  Wan  no  later  than  May  7. 1993. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  ofMeeting:To  provide  advice  and 
recommendations  concerning  support  for 
research,  education,  and  human  resources  in 
the  mathematical  sciences. 

Agenda:  Friday.  May  14.  1993: 8:30  a.m.  til 
5  p.m. 

Welcome  and  Introductions 

Information 

—NSF  Budget 

—The  MPS  Reserve 

— Relocation  and  Possible  Reorganization 

—Staffing 

— DMS  Target  Dates  and  Panel  Reviews 

— Electronic  Proposal  Submission 

Saturday.  May  J5.  1993: 8:30  a.m.  til  5  p.m. 
Discussion 

—GOV  Report  on  Office  of  Special  Projects 
— Future  Scientific  and  Infrastructure  Issues 
that  DMS  Should  Address 


— Strategies  for  Obtaining  Advice  from  the 

Scientific  Community 
— Other  Business 

Dated:  April  19, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-9392  Filed  4-21-93;  8.45  ami 

BiUMQ  CODE  TtSi-M-M 


Advisory  Committee  for  Physics; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Date  and  Time:  May  10. 1993. 9  a.m.-5 
p.m..  May  11. 1993. 9  a.m.-5  p.m. 

Place:  Room  540.  National  Science 
Foundation.  1800  G  Street.  NW..  Washington, 
DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  Robert  A.  Eisenstein. 
Director.  Division  of  Physics,  room  341, 
National  Science  Foundation.  1800  G  Street. 
NW..  Washington,  DC  20550.  (202)  357-7985. 

Minutes:  May  l>e  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  on  its  programs  in 
physics. 

Agenda: 

•  Introductory  Remarks,  Discussion  of  New 
Advisory  Methods.  Electronic  Proposal 
Submission 

•  Status  of  Programs  of  Physics  Division, 
Possible  New  Directions  for  Physics 
Division 

•  Presentations  on  Possible  New  Directions 
for  Physics  Division.  Discussion 

•  Continued  Discussion  of  Advisory 
Methods.  Remarks  by  ACP  Members 
Dated:  April  19. 1993. 

M.  Rebecca  Winkler. 

Committee  Management  Officer. 

IFR  Doc.  93-9387  Filed  4-21-93;  8:45  am] 

BILUNQ  COOE  7SS$-01-« 


Advisory  Committee  for  Social, 
Behavioral  and  Economic  Sciences; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Social. 
Behavioral  and  Economic  Sciences 

Date  and  Time:  May  10-11  1993.  8:30 
a.m.-5:30  p.m..  May  10, 1993  (open):  8:30 
a.m.-9:30  a.m.,  May  11, 1993  (closed);  9:30 
a.m.-l:30  p.m..  May  11, 1993  (open). 

Place:  National  Science  Foundation,  1800 
G  Street  NW..  room  543.  Washington.  DC 
20550. 

Type  of  Meeting:  Partially  Closed. 

Contact  Person:  Mr.  John  E.  Jankowski.  Jr.. 
Executive  Secretary,  Advisory  Committee  for 
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Social,  B«haviQnl  and  Economic  SciencM, 
room  L-609,  National  Scienc«  Foundalioo, 
Washington,  DC  20550.  Telepbooa:  (302) 
634-4682. 

Minutes:  Mr.  John  B.  Jankowski,  Jr.,  at  the 
above  address. 

Purpose  of  Meeting:  To  provide  advice, 
recoauoeadations,  and  counsel  on  major 
goals  and  policies  pertaining  to  SBE 
programs  and  activities. 

Agenda:  Monday,  May  10, 1993,  room  543, 
8:30  a.m.  to  5:30  pjn.,  and  Tuesday.  May  11. 
1993,  room  543,  9:30  a.m.  to  1:30  p.m. — 
Open.  Discussion  on  issues,  opportunities 
and  futxire  directions  for  the  SBE  Directorate; 
discus&ion  of  SBE  Directorate  budget 
situation  as  well  as  other  items.  Tuesday. 
May  11, 1993,  room  543,  8:30  a.m.  to  9:30 
a.m. — Closed.  Discussion  of  personnel  issues. 

Reason  for  Closing:  The  personnel  matters 
being  discussed  include  information  of  a 
personal  nature  where  disclosure  would 
constitute  unwarranted  invasions  of  personal 
privacy.  These  matters  are  within  axamptitw 
6  of  U.S.C  552b(c),  Government  in  the 
Sunshine  Act. 

Dated:  April  19. 1993. 
M.  ReiMCca  VHnkkr, 
Committe*  UanagBuient  Officer. 
(FR  Doc  <»-«394  FiM  4-21-93;  8:45  am] 

MUNa  COM  TS6»-«V4I 


NUCLEAR  REGULATORY 
COMMISSION 

[Oocim  Na  50-^281 

Tennessee  VaUey  Authority; 
Environmental  Aaeessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  section 
III.A.6(b)  of  appendix  J  to  10  CFR  part 
50  to  the  Tennessee  Valley  Authority. 


licensee  for  the  Sequoyah  Nuclear  Plant. 
Unit  2.  The  plant  is  located  at  the 
licensee's  site  in  Hamilton  County, 
Tennessee.  The  exemption  was 
requested  by  the  licensee  in  its  letter 
dated  January  7, 1993. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  action  would  exempt  the  licensee 
firom  the  provisions  in  section  IIIj\.6(b) 
of  Appendix  J  with  respect  to  the 
requirement  to  accelerate  the  Type  A 
test  frequency  if  there  have  been  two 
consecutive  failures  of  appendix  J 
containment  Type  A  tests.  If  two 
consecutive  Type  A  tests  fail  to  meet  the 
acceptance  criteria  of  0.75  La,  a  Type  A 
test  shall  be  performed  at  each  remeling 
outage  until  two  consecutive  Type  A 
tests  meet  the  acceptance  criteria. 
Thereafter,  the  test  frequency  in  section 
m.D  of  appendix  J.  which  requires 
performing  three  Type  A  tests  at 
approximately  equal  intervals  during 
each  10-year  service  period,  may 
resume.  The  relief  would  relax  the 
acceleration  of  the  Type  A  test 
frequency  and  the  requirement  to 
perform  a  Type  A  test  during  the  Unit 
2  Cycle  6  refueling  outage  scheduled  for 
fell  of  1993.  If  this  exemption  is  granted, 
the  next  scheduled  Type  A  test  would 
be  performed  during  the  Cycle  7 
refueling  outage  currently  scheduled  for 
April  1995.  The  applicable  acceptance 
oriteria  for  Sequoyah,  pursuant  to  10 
CFR  part  50,  appendix  J.  section 
m.A.5.(b)(2)  is  0.75  times  the  allowable 
leakage  (La),  which  results  in  a  limit  of 
0.1875  percent-per-day. 

At  Unit  2.  the  licensee  conducted 
Type  A  tests  during  the  preoperational 
testing  in  1981,  and  refueling  outages  in 


November  1984  (Cycle  2).  March  1989 
(Cycle  3).  and  April  1992  (Cycle  5).  The 
cause  of  the  Cycle  2  and  Cycle  3  iSiw 
A  leak  tests  exceeding  the  acceptance 
criteria  of  0.75  La  was  packing  leakage 
from  two  outboard  root  valves  on  two 
containment  pressiue  sensing  lines.  By 
letter  dated  August  27. 1990.  the  staff 
granted  an  exemption  to  the  licensee 
that  relieved  it  of  the  obligation  to 
perform  a  test  during  Cycto  4. 

As  a  result  of  the  Type  A  test 
performed  during  the  Cycle  5  refueling 
outage,  the  measured  leakage  rate  was 
again  found  to  exceed  the  acceptance 
criteria  of  0.75  La.  This  feilure  resulted 
when  the  leakage  from  the  local  leak 
rate  test  of  valve  2^:x::V-61-191  (which 
is  attached  to  glycol  Penetration  X-47A) 
was  added  into  the  result  of  the  Type  A 
test  that  was  performed  during  the 
outage.  The  leakage  was  caused  by  a 
small  nut  that  was  found  under  the 
valve  stem  nut  on  the  outboard  valve, 
which  prevented  the  valve  from  going 
fully  closed.  (The  nut  was  from 
unrelated  work  in  the  vicinity  of  the 
valve).  Following  removal  of  the  loose 
nut,  lubrication  of  the  valve  stem,  and 
cycling  of  the  valve  several  times,  the 
local  leak  test  was  re-performed.  No 
measiu«d  leakage  was  foimd.  It  could 
not  be  determined  which  action, 
removal  of  the  foreign  material  that 
prevented  full  valve  closure  or  sticking 
of  the  valve  stem  (or  both),  corrected  the 
problem.  Corrective  measures  that  have 
been  adopted  to  prevent  reciurence  of 
the  problems  include  a  monthly 
inspection  of  the  glycol  valves  for 
foreign  material  and  monthly 
lubrication  of  the  valve  stems. 

The  history  of  the  Type  A  tests 
conducted  at  Unit  2  is  as  follows: 


Preop  Test 

Cycle  2  (1984) 
Cyde  3  (1869) . 
Cycie  5  (1992) . 


Type  A  tests  perfom^ 


As-foimd 

leak  rate 

(percent  per 

day) 


0.14 
.22 
.22 

.42 


CTSLaiinM 

(percent  per 

day) 


ai875 
.1875 
.1875 
.1875 


I.OUInA 

(percent  per 

day) 


0J25 
.25 
.25 
.25 


Status 


Pass. 
Faa. 
Fai. 
Fan 


The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
exempt  the  licensee  from  the 
requirement  to  conduct  a  Type  A  test  of 
its  Unit  2  containment  in  the  Unit  2 
Cycle  6  refueling  outage  scheduled  to 
start  in  S^ember  1993. 


Environmental  Impacts  of  the  Proposed 
Action 

With  respect  to  the  requested  action, 
exemption  from  the  above  requirement 
would  allow  the  licensee  to  avoid 
conducting  an  unnecessary  Type  A  test 
at  Unit  2  in  the  upcoming  Unit  2  Cycle 
6  refueling  outage.  The  test  is  not 
needed  to  assure  the  integrity  of  the 
containment  during  an  accident,  which 
is  the  purpose  of  tlM  test.  Consequently. 


neither  the  probability  of  accidents  nor 
the  radiological  releases  from  acddoita 

will  be  increased. 

With  regard  to  other  potential 
radiological  environmental  impacts,  the 
proposed  exemption  does  not  increase 
the  radiological  effluents  from  the 
facility  and  does  not  increase  the 
occupational  exposure  at  the  facility. 
Therefore,  the  Commission  conclixles 
that  there  are  no  significant  radiological 
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impacts  associated  with  the  proposed 
exemption. 

With  regard  to  potential 
nonradiological  environmental  impacts, 
the  proposed  exemption  involves 
systems  located  within  the  restricted 
areas  as  deBned  in  10  CFR  part  20.  It 
does  not  afiiect  nonradiological  plant 
effluents  and  has  no  other  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Therefore,  the  proposed  exemption 
does  not  significantly  change  the 
conclusions  in  the  Ucensee's  "Final 
Environmental  Statement  Related  to  the 
Operation  of  Sequoyah  Nuclear  Plant 
Units  1  and  2,"  (FES)  dated  February  21. 
1974.  The  Commission  concluded  that 
operation  of  the  Sequoyah  units  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  FES 
and  its  letter  to  the  licensee  dated 
September  15. 1981,  which  granted  the 
facility  operating  license  DPR-79  for 
Unit  2.    1 1 

Alternative  to  the  Proposed  Action 

Because  the  staff  has  concluded  that 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternative  to  this 
exemption  will  have  either  no 
significantly  diff'erent  environmental 
impact  or  greater  environmental  impact. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  environmental 
impacts  as  a  result  of  plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  irrvolve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  "Final 
Environmental  Statement  Related  to  the 
Operation  of  the  Sequoyah  Nuclear 
Plant.  Units  1  and  2,"  dated  February 
21,  1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  has  reviewed  the 
licensee's  request.  The  staff  did  not 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  ])roposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  details  with  respect  to  this  action, 
see  the  licensee's  request  for  an 
exemption  dated  January  7, 1993,  which 
is  available  for  public  inspection  at  the 
Conunission's  Public  Document  Room. 
Gebnan  Buildmg.  2120  L  Street  NW.. 


Washington,  DC.  and  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Dated  at  RockviUe.  Maryland,  this  15tb  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Conunission. 
Frederick  J.  Hebdon, 

Director,  Project  Directorate  II-4.  Division  of 
Reactor  Projects— l/n.  Office  of  Nudear 
Reactor  Regulation. 

[FR  Doc.  93-9382  Filed  4-21-93;  8:45  am) 
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Final  Memorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commission  and  the  State  of  New 
Jersey 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  issuance  of  a  Final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of  New 
Jersey.  The  MOU  provides  the  basis  for 
mutually  agreeable  procedures  whereby 
the  State  of  New  Jersey  may  utilize  the 
NRC  Emergency  Response  Data  System 
(ERDS)  to  receive  data  during  an 
emergency  at  a  commercial  nuclear 
power  plant  in  New  Jersey.  Public 
comments  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  Vol.  57,  No.  28. 
February  11, 1992. 

EFFECTJVE  DATE:  This  MOU  is  effective 
March  22,  1993. 

ADDRESSES:  Copies  of  all  NRC 
documents  are  available  for  public 
inspection  and  copying  for  a  fee  in  tlie 
NRC  Public  Document  Room.  2120  L 
Street.  NW.  (Lower  Level).  Washington. 
DC. 

FOR  FURTHER  INRMMATION  CONTACT: 

John  R.  Jolicoeur  or  Eric  Weinstein, 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
DC  20555.  Telephone  (301)  492-4155  or 
(301) 492-7836. 

This  attached  MOU  is  intended  to 
formalize  and  define  the  manner  in 
which  the  NRC  will  cooperate  with  the 
State  of  New  Jersey  to  provide  data 
related  to  plant  conditions  during 
emergencies  at  commercial  nuclear 
power  plants  in  New  Jersey. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  April  1993. 


For  the  U.S.  Nudear  Regulatory 
Commission, 
lamea  M.  Taylor. 
Executive  Director  for  Operations. 

Agreement  Pertaining  to  the  Emergency 
Response  Data  System  Between  the 
State  of  New  Jersey  and  the  U.S. 
Nuclear  Regulatory  Commission  ' 

I.  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of  New 
Jersey  enter  into  this  Agreement  under 
the  authority  of  section  274i  of  the 
Atomic  Energy  Act  of  1954,  as  amended. 

New  Jersey  recognizes  the  Federal 
Government,  primarily  the  NRC,  as 
having  the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

II.  Background 

A.  The  Atomic  Energy  Act  of  1954.  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  authorize  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utilization  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  seciirity  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  the 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NRC  believes  that  its  mission  to 
protect  the  public  health  and  safety  can 
be  served  by  a  policy  of  cooperation 
with  State  governments  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (54 
FR  7530,  February  22. 1989).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC.  This  Agreement  is  intended 
to  be  consistent  with,  and  implement 
the  provisions  of,  the  NRC's  policy 
statement. 

C  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by,  among  other  things,  responding  to 
emergencies  at  licensee's  facilities  and 
monitoring  the  status  and  adequacy  of 
the  licensee's  response  to  emergency 
situations. 

D.  New  Jersey  fulfills  its  statutory 
mandate  to  provide  for  preparedness. 
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response,  mitigation,  and  recovery  in 
the  event  of  an  accident  at  a  nuclear 
power  plant  through  the  Division  of 
Environmental  Safety,  Health  and 
Analytical  Programs,  Department  of 
Environmental  Protection  and  Energy. 

ni.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  New  Jersey  will 
cooperate  in  planning  and  maintaining 
the  capability  to  transfer  reactor  plant 
data  via  the  Emergency  Response  Data 
System  (ERDS)  during  emergencies  at 
nuclear  power  plants  in  the  State  of 
New  Jersey. 

B.  It  is  understood  by  the  NRC  and  the 
State  of  New  Jersey  that  ERDS  data  will 
only  be  transmitted  by  a  licensee  during 
emergencies  classiHed  at  the  Alert  level 
or  above,  during  scheduled  tests,  or 
during  exercises  when  available. 

C.  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC,  the  State  of 
New  Jersey,  or  to  affect  or  otherwise 
alter  the  terms  of  any  agreement  in 
effect  under  the  authority  of  section 
274b  of  the  Atomic  Energy  Act  of  1954, 
as  amended;  nor  is  anything  in  this 
Agreement  intended  to  restrict  or 
expand  the  authority  of  the  State  of  New 
Jersey  on  matters  not  within  the  Scope 
of  this  Agreement. 

D.  Nothing  in  this  Agreement  confers 
upon  the  State  of  New  Jersey  authority 
to  (1)  interpret  or  modify  NRC 
regulations  and  NRC  requirements 
imposed  on  the  licensee:  (2)  take 
enforcement  actions;  (3)  issue 
confirmatory  letters;  (4)  amend,  modify, 
or  revoke  a  license  issued  by  NRC;  or  (5) 
direct  or  recommend  nuclear  power 
plant  employees  to  take  or  not  to  take 
any  action.  Authority  for  all  such 
actions  is  reserved  exclusively  to  the 
NRC. 

rV.  NRCs  General  Responsibilities 

Under  this  Agreement,  NRC  is 
responsible  for  maintaining  the 
Emergency  Response  Data  System 
(ERDS).  ERDS  is  a  system  designed  to 
receive,  store,  and  retransmit  data  from 
in-plant  data  systems  at  nuclear  power 
plants  during  emergencies.  The  NRC 
will  provide  user  access  to  ERDS  data  to 
one  user  terminal  for  the  State  of  New 
Jersey  during  emergencies  at  nuclear 
power  plants  which  have  implemented 
an  ERDS  interface  and  for  which  any 
portion  of  the  plant's  10  mile 
Emergency  Planning  Zone  (EPZ)  lies 
within  the  State  of  New  Jersey.  The  NRC 
agrees  to  provide  unique  software 
already  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 


V.  New  Jersey's  General 
Responsibilities 

A.  New  Jersey  will,  in  cooperation 
with  the  NRC,  establish  a  capability  to 
receive  ERDS  data.  To  this  end.  New 
Jersey  will  provide  the  necessary 
computer  hardware  and  commercially 
licensed  software  required  for  ERDS 
data  transfer  to  users. 

B.  New  Jersey  agrees  not  to  use  ERDS 
to  access  data  from  nuclear  power 
plants  for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  boundary. 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  ERDS  data  will  be  pursued  through 
the  NRC. 

VI.  Implementation 

New  Jersey  and  the  NRC  agree  to  work 
in  concert  to  assure  that  the  following 
communications  and  information 
exchange  protocol  regarding  the  NRC 
ERDS  are  followed. 

A.  New  Jersey  and  the  NRC  agree  in 
good  faith  to  make  available  to  each 
other  information  within  the  intent  and 
scope  of  this  Agreement. 

B.  NRC  and  New  Jersey  agree  to  meet 
as  necessary  to  exchange  information  on 
matters  of  common  concern  pertinent  to 
this  Agreement.  Unless  otherwise 
agreed,  such  meetings  wiH  be  held  in 
the  NRC  Operations  Center.  The  affected 
utilities  will  be  kept  informed  of 
pertinent  information  covered  by  this 
agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  New  Jersey  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  State  Freedom  of  Information  Act, 
10  CFR  2.790.  and  other  applicable 
authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to  New 
Jersey  by  the  NRC.  New  Jersey  may  test 
its  ability  to  access  ERDS  data  during 
these  scheduled  tests,  or  may  schedule 
independent  tests  of  the  State  link  with 
the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emergency  exercises  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating.  New  Jersey 
will  coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reserves 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  licensed  nuclear 
power  plant. 

VU.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 


Director,  Division  of  Operational 
Assessment,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  and  the 
Director,  Division  of  Environmental 
Safety,  Health  and  Analytical  Programs, 
New  Jersey  Department  of 
Environmental  Protection  and  Energy. 
These  individuals  may  designate 
appropriate  staff  representatives  for  the 
purpose  of  administering  this 
Agreement. 

B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  New  Jersey  staff 
members  on  technical  and  other  day-to- 
day activities. 

VIII.  Resolution  of  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement.  NRC  and  New  Jersey  will 
work  together  to  resolve  these 
differences. 

B.  Resolution  of  differences  between 
the  State  and  NRC  staff  over  issues 
arising  out  of  this  Agreement  will  be  the 
initial  responsibility  of  the  NRC 
Division  of  Operational  Assessment 
Management. 

C.  Din'erences  which  cannot  be 
resolved  in  accordance  with  Sections 
VIII.A  and  VIII.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRCs  General  Counsel  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commission's 
regulations. 

IX.  Efifective  Date 

This  Agreement  will  take  effect  after 
it  has  been  signed  by  both  parties. 

X.  Duration 

A  formal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

XI.  Separability 

If  any  provision(s)  of  this  Agreement, 
or  the  application  of  any  provision  (s)  to 
any  person  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  will  not  be  affected. 

For  the  U.S.  Nuclear  Regulatory 
Cominission. 


Dated:  March  2. 1093. 
lames  M.  Taylor, 
Executive  Director  for  Operatiota. 

For  the  State  of  New  }eney. 

Dated:  March  22, 1993. 

Scott  A.  Welner. 

Commissioner,  Department  of  Environmental 
Protection  and  Energy. 

[FR  Doc.  93-9380  Filed  4-21-93:  8:45  ami 
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Rnal  Mamorandum  of  Understanding 
Between  the  U.S.  Nuclear  Regulatory 
Commisaion  and  the  State  of  New  York 

AGEMCr.  U.S.  Nuclear  Regulatory  « 
Comniission. 

ACTION:  Notice. 

SUMMARY:  This  notice  is  to  advise  the 
public  of  the  Issuance  of  a  Final 
Memorandum  of  Understanding  (MOU) 
between  the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of  New 
York.  The  MOU  provides  the  basis  for 
mutually  agreeable  procedures  whereby 
the  State  of  New  York  may  utilize  the 
NRC  Emergency  Response  Data  System 
(ERDS)  to  receive  data  during  an 
emergency  at  a  commercial  nuclear 
power  plant  in  New  York.  Public 
comments  were  addressed  in 
conjunction  with  the  MOU  with  the 
State  of  Michigan  published  in  the 
Federal  Register  Vol.  57.  No.  28. 
February  11, 1992. 

EFFECTIVE  DATE:  This  MOU  is  effecUve 
March  11. 1993. 

ADDRESSES:  Copies  of  all  NRC 
documents  are  available  fur  public 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level).  Washington. 
DC 

FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  Jolicoeur  or  Eric  Weinstein.  Office  for 
Analysis  and  Evaluation  of  Operational 
Data.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Telephone  (301) 492-4155  or  (301) 492- 
7836.        I 

This  attached  MOU  is  intended  to 
formalize  and  deOne  the  manner  in 
which  the  NRC  will  cooperate  with  the 
State  of  New  York  to  provide  data 
related  to  plant  conditions  during 
emergencies  at  comnrerdal  nuclear 
power  plants  in  New  York. 

Dated  at  RockvUle.  Maryland,  this  9th  day 
of  April  1993. 


Fadaral  Regigter  /  Vol.  58.  Na  76  /  Thursday.  April  22.  1993  /  Notices 


2160S 


For  the  U.S.  Nuclear  ReguUlorjr 
Commission. 

loMsM.  Taylor. 

Execu  tive  Director  for  Operations. 

Agreement  Pertaining  to  the  Emergency 
Response  Data  System  Between  the 
State  of  New  York  and  the  U.S.  Nuclear 
Regulatory  Commission 

L  Authority 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  and  the  State  of  New 
York  enter  into  this  Agreement  under 
the  authority  of  section  274i  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 

New  York  recognizes  the  Federal 
Government,  primarily  the  NRC.  as 
having  the  exclusive  authority  and 
responsibility  to  regulate  the 
radiological  and  national  security 
aspects  of  the  construction  and 
operation  of  nuclear  production  or 
utilization  facilities,  except  for  certain 
authority  over  air  emissions  granted  to 
States  by  the  Clean  Air  Act. 

IL  Background 

A.  The  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Energy 
Reorganization  Act  of  1974.  as 
amended,  authorized  the  Nuclear 
Regulatory  Commission  (NRC)  to  license 
and  regulate,  among  other  activities,  the 
manufacture,  construction,  and 
operation  of  utihzation  facilities 
(nuclear  power  plants)  in  order  to  assure 
common  defense  and  security  and  to 
protect  the  public  health  and  safety. 
Under  these  statutes,  the  NRC  is  ihe 
responsible  agency  regulating  nuclear 
power  plant  safety. 

B.  NRC  beUeves  that  its  mission  to 
protect  the  public  health  end  safety  can 
be  served  by  a  policy  of  cooperation 
with  State  governments  and  has 
formally  adopted  a  policy  statement  on 
"Cooperation  with  States  at  Commercial 
Nuclear  Power  Plants  and  Other  Nuclear 
Production  or  Utilization  Facilities"  (54 
FR  7530.  February  22,  1989).  The  policy 
statement  provides  that  NRC  will 
consider  State  proposals  to  enter  into 
instruments  of  cooperation  for  certain 
programs  when  these  programs  have 
provisions  to  ensure  close  cooperation 
with  NRC  This  agreement  is  intended 
to  be  consistent  witii.  and  implement 
the  provisions  of  the  NRC's  policy 
statement. 

C  NRC  fulfills  its  statutory  mandate 
to  regulate  nuclear  power  plant  safety 
by,  among  other  things,  responding  to 
emergencies  at  licensee's  facilities  and 
monitoring  the  status  and  adequacy  of 
the  licensee's  responses  to  emergency 
situations. 

D.  New  York  fulfills  Its  statutory 
mandate  to  provide  for  preparedness, 


response,  mitigation,  and  recovery  in 
the  event  of  an  accident  at  a  nuclear 
plant  through  the  New  York  State 
Radiological  Emergency  Preparedness 
Plan  fur  commercial  power  plants. 

in.  Scope 

A.  This  Agreement  defines  the  way  in 
which  NRC  and  New  York  will 
cooperate  in  planning  and  maintaining 
the  capability  to  transfer  reactor  plant 
data  via  the  Emergency  Response  Data 
System  during  emergencies  at  nuclear 
power  plants  in  the  State  of  New  York. 

B.  It  is  understood  by  the  NRC  and  the 
State  of  New  York  that  ERDS  data  will 
only  be  transmitted  by  a  licensee  during 
emergencies  classified  at  the  Alert  level 
or  above,  during  scheduled  tests,  or 
during  exercises  when  available. 

C  Nothing  in  this  Agreement  is 
intended  to  restrict  or  expand  the 
statutory  authority  of  NRC.  the  State  of 
New  York,  or  to  affect  or  otherwise  alter 
the  terms  of  any  agreement  in  effect 
under  the  authority  of  section  274b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended:  nor  is  anything  in  this 
Agreement  intended  to  restrict  or 
expand  the  authority  of  the  Stale  of  New 
York  on  matters  not  within  tlie  scope  of 
this  Agreement. 

D.  Nothing  in  this  Agreement  confers 
upon  the  State  of  New  York  authority  to 
(1)  interpret  or  modify  NRC  regulations 
and  NRC  requirements  imposed  on  the 
licensee;  (2)  take  enforcement  actions; 
(3)  issue  confirmatory  letters;  (4)  amend, 
modify,  or  revoke  a  liceniie  issued  by 
NRC;  or  (5)  direct  or  recommend 
nuclear  power  plemt  employees  to  take 
or  not  to  take  any  action.  Authority  for 
all  such  actions  is  reserved  exclusively 
to  the  NRC 

IV.  NRC's  General  Responsibilities 

Under  this  agreement,  NRC  is 
responsible  for  maintaining  the 
Emergency  Response  Data  System 
(ERDS).  ERDS  is  a  system  designed  to 
receive,  store,  and  retransmit  data  from 
in-plant  data  systems  at  nuclear  power 
plants  during  emergencies.  The  NRC 
will  provide  user  access  to  ERDS  data  to 
one  user  terminal  for  the  State  of  New 
York  during  emergencies  at  nuclear 
power  plants  which  have  implemented 
an  ERDS  interface  and  for  which  any 
portion  of  the  plant's  10  mile 
Emergency  Planning  Zone  (EPZ)  lies 
within  the  State  of  New  York.  The  NRC 
agrees  to  provide  unique  software 
already  available  to  NRC  (not 
commercially  available)  that  was 
developed  under  NRC  contract  for 
configuring  an  ERDS  workstation. 
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V.  New  York's  General  Responsibilities 

A.  New  York  will,  in  cooperation  with 
the  NRC,  establish  a  capability  to 
receive  ERDS  data.  To  this  end,  New 
York  will  provide  the  necessary 
computer  nardware  and  commercially 
licensed  software  required  for  ERDS 
data  transfer  to  users. 

B.  New  York  agrees  not  to  use  ERDS 
to  access  data  from  nuclear  power 
plants  for  which  a  portion  of  the  10  mile 
Emergency  Planning  Zone  does  not  fall 
within  its  State  boundary. 

C.  For  the  purpose  of  minimizing  the 
impact  on  plant  operators,  clarification 
of  ERDS  data  will  be  pursued  through 
the  utility  provided  technical  liaison  or 
the  NRC. 

VI.  Implementation 

New  York  and  the  NRC  agree  to  work 
in  concert  to  assure  that  the  following 
communications  and  information 
exchange  protocol  regarding  the  NRC 
ERDS  are  followed. 

A.  New  York  and  the  NRC  agree  in 
good  faith  to  make  available  to  each 
other  information  within  the  intent  and 
scope  of  this  Agreement. 

B.  NRC  and  New  York  agree  to  meet 
as  necessary  to  exchange  information  on 
matters  of  common  concern  pertinent  to 
this  Agreement.  Unless  otherwise 
agreed,  such  meetings  will  be  held  in 
the  NRC  Operations  Center.  The  affected 
utilities  will  be  kept  informed  of 
pertinent  information  covered  by  this 
Agreement. 

C.  To  preclude  the  premature  public 
release  of  sensitive  information,  NRC 
and  New  York  will  protect  sensitive 
information  to  the  extent  permitted  by 
the  Federal  Freedom  of  Information  Act, 
the  State  Freedom  of  Information  Act, 
10  CFR  2.790,  and  other  appHcable 
authority. 

D.  NRC  will  conduct  periodic  tests  of 
licensee  ERDS  data  links.  A  copy  of  the 
test  schedule  will  be  provided  to  New 
York  by  the  NRC.  New  York  may  test  its 
ability  to  access  ERDS  data  during  these 
scheduled  tests,  or  may  schedule 
independent  tests  of  the  State  Unk  with 
the  NRC. 

E.  NRC  will  provide  access  to  ERDS 
for  emergency  exercise  with  reactor 
units  capable  of  transmitting  exercise 
data  to  ERDS.  For  exercises  in  which  the 
NRC  is  not  participating.  New  York  will 
coordinate  with  NRC  in  advance  to 
ensure  ERDS  availability.  NRC  reserves 
the  right  to  preempt  ERDS  use  for  any 
exercise  in  progress  in  the  event  of  an 
actual  event  at  any  licensed  nuclear 
power  plant. 

Vn.  Contacts 

A.  The  principal  senior  management 
contacts  for  this  Agreement  will  be  the 


Director,  Division  of  Operational 
Assessment,  Office  for  Analysis  and 
Evaluation  of  Operational  Data,  and  the 
Director  of  the  New  York  State 
Emergency  Management  Office.  These 
individuals  may  designate  appropriate 
staff  representatives  for  the  purpose  of 
administering  this  Agreement. 

B.  Identification  of  these  contacts  is 
not  intended  to  restrict  communication 
between  NRC  and  New  York  staff 
members  on  technical  and  other  day-to- 
day activities. 

VIII.  Resolution  of  Disagreements 

A.  If  disagreements  arise  about 
matters  within  the  scope  of  this 
Agreement,  NRC  and  New  York  will 
work  together  to  resolve  these 
differences. 

B.  Resolution  of  differences  between 
the  State  and  NRC  staff  over  issues 
arising  out  of  this  Agreement  will  be  the 
initial  responsibility  of  the  NRC 
Division  of  Operational  Assessment 
management. 

C.  Differences  which  cannot  be 
resolved  in  accordance  with  Sections 
VIII.A  and  VIII.B  will  be  reviewed  and 
resolved  by  the  Director,  Office  for 
Analysis  and  Evaluation  of  Operational 
Data. 

D.  The  NRC's  General  Counsel  has  the 
final  authority  to  provide  legal 
interpretation  of  the  Commission's 
regulations. 

DC.  Efifective  Date 

This  Agreement  will  take  effect  after 
it  has  been  signed  by  both  parties. 

X.  Duration 

A  formal  review,  not  less  than  1  year 
after  the  effective  date,  will  be 
performed  by  the  NRC  to  evaluate 
implementation  of  the  Agreement  and 
resolve  any  problems  identified.  This 
Agreement  will  be  subject  to  periodic 
reviews  and  may  be  amended  or 
modified  upon  written  agreement  by 
both  parties,  and  may  be  terminated 
upon  30  days  written  notice  by  either 
party. 

XI.  Separability 

If  any  provision(s)  of  this  Agreement, 
or  the  application  of  any  provision(s)  to 
any  person  or  circumstances  is  held 
invalid,  the  remainder  of  this 
Agreement  and  the  application  of  such 
provisions  to  other  persons  or 
circumstances  will  not  be  affected. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Dated:  March  1,1993. 
James  M.  Taylor, 
Executive  Director  for  Operations. 

For  the  State  of  New  York. 


Dated:  March  11, 1993. 

Donald  A.  DeVito, 

Director,  State  Emergency  Management 
Office. 

IFR  Doc.  93-9381  Filed  4-21-93;  8:45  am] 
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Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  im'{>lementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  as  DG-3006,  "Standard 
Format  and  Content  for  Fire  Protection 
Sections  of  License  Applications  for 
Fuel  Cycle  FaciHties,"  and  is  intended 
for  Division  3,  "Fuels  and  Materials 
Facilities."  This  guide  is  being 
developed  to  provide  guidance 
acceptable  to  the  NRC  staff  on  the 
information  needed  for  the  preparation 
of  the  fire  protection  sections  of  license 
applications  for  fuel  cycle  facilities.  The 
guide  also  presents  a  standard  format  for 
submitting  this  information. 

This  draft  guide  is  being  issued  to 
involve  the  pubfic  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  not  represent  an 
official  NRC  staff  position. 

Pu')lic  comments  are  being  soHcited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  PubUc  Document 
Room,  2120  L  Street  NW..  Washington. 
DC.  Comments  will  be  most  helpful  if 
received  by  July  9, 1993. 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comments  and 
suggestions  in  connection  with  items  for 
inclusion  in  guides  currently  being 
developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  tor 
inspection  at  the  Commission's  Public 
Document  Room.  2120  L  Street  NW.. 
Washington.  DC  Requests  for  single 


copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

Authority:  5  U.S.C.  552(a). 
Dated  at  Rockville,  Maryland,  this  7th  day 
of  April  1993. 

For  the  Nuclear  Regulatory  Commission. 
BiU  M.  Morria, 

Director,  Division  of  Regulatory  Applications, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  93-9379  Filed  4-21-93;  8:45  am) 
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SECURUieS  AND  EXCHANGE 
COMMISSION 

(RelesM  No.  34-32154;  File  No.  SR-BSE- 
92-06} 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  2  to 
Proposed  Rule  Change  Relating  to 
Listing  and  Maintenance  Requirements 

April  15. 1993. 

I.  Introduction 

On  July  6. 1992,  the  Boston  Stock 
Exchange,  Inc.  ("BSE"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commifsion"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,*  a  proposed  rule  change  to 
amend  its  listing  and  maintenance 
requirements  for  securities  listed  on  the 
Exchange.  On  August  10, 1992.  the  BSE 
submitted  to  the  Commission, 
Amendment  No.  1  to  the  proposed  rule 
change.^  On  November  20, 1992,  the 
BSE  submitted  to  the  Commission. 
Amendment  No.  2  to  the  proposed  rule 
change.* 


'  15  U.S.C.  7Bs(b)(l)(ie«8). 
'  17  CFR  240.19tHt  (IMl). 

*  Sae  letter  from  Kuan  A.  Aluise.  Staff  Attorney. 
BSE.  to  Sliaron  Lawton,  Auistant  Director, 
Commission,  dated  July  27, 1992.  Amendment  No. 
1  modified  the  BSE's  listing  and  maintenance 
requirements  to  specify  when  the  Exchange  will 
review  the  financial  conditions  of  listed  companies 
for  compliance  with  its  listing  standards. 

*  See  letter  from  Karen  A.  Aluise,  Staff  Attorney. 
BSE.  to  Elizabeth  Cosgrove,  Staff  Attorney. 
Commission,  dated  November  17. 1992. 


The  proposed  rule  change,  together 
with  Amendment  No.  1  to  the  proposal, 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
31307  (October  9.  1992).  57  FR  47497 
(October  16, 1992).  No  comments  were 
received  on  the  proposal. 

II.  Background 

The  Exchange  proposes  to  amend 
chapter  XXVIl.  section  1  of  the  BSE 
Rules  to  revise  its  listing  and 
maintenance  requirements  for  initial 
and  continued  listing  of  securities  on 
the  Exchange.  The  Exchange  seeks  to 
impose  more  stringent  listing  criteria  by 
establishing  mandatory  minimum 
requirements,'  by  modernizing  and 
clarifying  the  language  of  the  rule,  and 
by  beginning  to  respond  to  the 
Commission's  concerns  regarding 
certain  issuers  and  promoters  seeking 
listing  on  regional  exchanges  solely  as  a 
means  to  avoid  the  requirements  of  SEC 
Rule  15c2-€."  The  Exchange  states  that 
the  proposed  rule  change  is  a  prelude  to 
an  undertaking  by  the  Exchange  at  the 
request  of  its  Board  of  Governors  to 
study  the  Exchange's  entire  listing 
program  and  recommend  further 
changes  and  enhancements  where 
appropriate.' 

III.  Description  of  the  Proposal 

The  BSE  proposes  several 
amendments  to  its  current  listing 
standards.  For  companies  seeking  to  be 
listed  on  the  Exchange,  the  BSE 


Amendment  No.  2  modified  the  proposal  to  require 
that  a  listed  company  provide  a  written 
representation  to  the  Exchange  thai  the  listed 
company  will  notify  the  Exchange  promptly  after 
discovery  of  any  failure  to  meet  the  Exchange's 
maintenance  requirements. 

•The  Exchange  reviews  prospective  applicants 
for  listing  to  determine  whether  the  company  meets 
the  mandatory  requirements  for  listing  and  may 
determine  to  impose  additional  conditions  prior  to 
listing. 

•  17  CFR  240.15C2-6  (1992).  The  Commission 
enacted  this  Rule  to  address  the  concern  with 
regard  to  the  widespread  incidence  of  misconduct 
by  some  broker-dealers  in  connection  with 
transactions  in  low-priced  stocks,  commonly 
referred  to  as  "penny  stocks,"  that  are  traded 
predominantly  in  the  over-the-counter  market. 
Because  exchange-listed  securities  are  exempt  from 
the  Rule,  stringent  quantitative  listing  and 
maintenance  standards  for  exchange-listed 
securities  should  help  ensure  that  certain  issuers  do 
not  circumvent  the  requirements  of  this  Rule  by 
seeking  to  list  their  securities  on  regional 
exchanges. 

'The  Commission  notes  that  the  BSE  previously 
submitted  a  proposed  rule  change  to  amend  its 
listing  and  maintenance  criteria  for  common  stock, 
preferred  stock,  warrants  and  bonds  (see  Securities 
Exchange  Act  Release  No.  28357  (August  21, 1990). 
55  FR  35226  (noticing  File  No.  SR-BSE-90-10).  By 
letter  dated  June  30.  1992.  the  BSE  withdrew  that 
proposed  rule  change  (see  letter  from  Karen  A. 
Aluise,  Staff  Attorney,  BSE.  to  Mary  Revell,  Branch 
Chief.  Division  of  Market  Regulation,  Commission, 
dated  June  30. 1992)  and  subsequently  submitted 
the  proposal  described  herein. 


proposes  the  following  initial  listing 
criteria  for  common  stock  issues:  (1)  A 
minimum  of  $3  million  in  total  assets, 
of  which  $1.5  miUion  are  tangible 
assets;'  (2)  an  outstanding  public  float 
of  500.000  shares  or  more,  exclusive  of 
shares  held  by  directors,  officers  or 
other  concentrated  holdings  of  10%  or 
more,  and  the  aggregate  value  of  the 
public  float  at  the  time  of  listing  must 
be  at  least  $1.5  million:  (3)  a  minimum 
of  500  beneficial  stockholders." 
exclusive  of  the  holdings  of  directors, 
officers  or  other  concentrated  holdings 
of  10%  or  more; »°  (4)  a  minimum  bid 
price  of  $1.00  per  share  at  the  time  of 
listing  in  the  case  of  an  initial  public 
offering  or,  in  all  other  cases,  the 
maintenance  of  a  bid  price  of  $1.00  for 
the  30  day  period  prior  to  listing;  (5) 
either  net  income  of  $100,000  in  two  of 
the  past  three  years  or  net  tangible 
assets  of  $500,000;''  (6)  a  minimum  of 
$1  million  in  stockholders'  equity;  and 
(7)  the  maintenance  of  stock  transfer 
facilities  with  a  transfer  agent  registered 
pursuant  to  the  Act." 

With  respect  to  common  stock  issues, 
the  Exchange  also  proposes  the 
following  requirements  for  a  company's 
continued  listing  on  the  Exchange:  (1) 
$1,000,000  in  total  assets;  (2)  a  public 
float  of  150,000  shares  with  a  market 
value  of  at  least  $500,000;  (3)  250 
beneficial  public  stockholders;  and  (4) 
stockholders'  equity  of  $500,000.  When 
a  company  falls  below  any  of  the 
quantitative  or  qualitative  "  listing 


*The  Exchange  defines  tangible  assets  as  total 
assets  less  any  intangible  assets  which  include,  but 
are  not  limited  to  ,  goodwill,  patients,  licenses  and 
trademarks. 

"The  Exchange  defines  a  beneficial  holder  as  the 
ultimate  owner  of  the  stock,  even  though  the  stock 
may  be  kept  in  the  street  name. 

'"With  respect  to  a  company  which  seeks  to  list 
a  common  stock  issue  following  an  initial  public 
offering,  the  Exchange  must  receive  assurances  from 
the  company  or  its  representatives  that  the 
minimum  stockholder  requirement  will  be  met 
following  the  distribution  of  the  shares.  If  not  met 
within  six  months  of  listing,  the  Exchange  shall 
take  action  to  suspend  dealings  in  the  specific  issue 
until  the  stockholder  requirement  is  met. 

"  Net  tangible  assets  are  defined  as  stockholders' 
equity  less  any  intangible  assets. 

"Other  factors  that  the  Exchange  may  take  into 
consideration  when  determining  whether  to  accept 
a  company  for  initial  listing  on  the  exchange 
include  the  business  reputation  and  prior 
experience  of  the  company's  management:  its 
reUlionship.  if  any.  to  other  publicly  traded 
companies:  the  company's  asset  t>ase,  and  the 
company's  working  capital.  Thus,  notwithstanding 
the  prospective  issuer  meeting  the  mandatory 
listing  requirements,  the  BSE  may  determine  that  an 
applicant  does  not  qualify  for  listing. 

'*Tbe  BSE's  ctirrent  qualitative  listing  criteria  are 
set  forth  in  its  Supplement  to  Chapter  XXVIl  of  the 
BSE  Rules,  which  includes,  among  other  things,  a 
requirement  that  corporate  reports  be  sent  to 
stockholders  annually  and  semi-annually,  and  the ' 
BSE's  Timely  Disclosure  Policy.  Qualitative 
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criteria,  th»  Exchange  will  notify  the 
company  and  will  review  the 
appropriateness  of  continued  listing.** 
In  addition  to  common  stock  issues, 
the  Exchange  also  proposes  to  establish 
initial  and  continiMd  listing 
requirements  for  preferred  stock  issues, 
bonds  aod  warrants.*'  With  regard  to 
the  initial  hsting  of  preferred  stock,  the 
proposed  listing  standards  would 
specify  that  the  company  must  have 
outstanding  a  pubhc  float  of  either 
250,000  or  more  shares,  or  have  a 
market  value  of  $1 ,000,000  or  more.  The 
initial  listing  standards  for  prefarred 
stock  also  would  require  250  beneficial 
holders.  The  continued  listing  criteria 
for  preferred  stock  issues  would  require 
a  public  float  of  100,000  shares  and  100 
beneficial  holders. 

For  companies  seeking  to  Ust  bonds 
on  the  Exchange,  the  proposed  initial 
listing  criteria  would  require  a 
minimum  of  $5,000,000  principal 
amount  and  200  bmieficial  holders.  The 
criteria  for  the  continued  inclusion  of 
bonds  would  require  a  principal  amount 
of  $250,000  outstanding  and  100 
beneficial  holders.  With  regard  to  the 
listing  requirements  for  warrants,  the 
B3£  proposes  that  the  company  must 
have  outstanding  a  pubhc  Uoat  of 
250,000  or  more  warrants  and  250 
banefidai  holders. 

Companies  that  are  listed  on  the 
exchange  prior  to  the  effective  date  of 
the  proposed  rule  change  would  be 
grandfathered  under  the  former 
standards,  and  would  have  one  year  in 
which  to  come  into  compliance  with  the 
new  maintenance  standwis  if  they  are 
deficient.  If  at  the  end  of  such  period  a 
company  is  not  in  compliance  with  the 
Exchange's  new  standards,  it  would  be 
delisted  from  the  Exchange. 

In  addition,  the  proposal  would 
specify  that  the  financial  condition  of 
the  company  will  be  reviewed  each 
quarter  to  ensure  compliance  with  the 
maintenance  requirements  of  the 
Exchange.  The  number  of  beneficial 
holders  and  publicly  held  shares  would 
be  reviewed  annually  based  on  the 


Umiu^  also  ar*  included  ia  lb*  BSE't  original 
battag  ipplicaticn.  S«e  infra  not*  12  Cor  othw 
qualitativ*  factoa  that  th«  Exchange  may  coixidtr 
when  detenaining  whether  lo  accept  a  company  for 
initial  Uatin^ 

'*  With  fagard  to  Itka  proposed  maintenance 
standaidi,  the  Exchange  may  give  coiuidaratiaa  to 
amy  definitive  action  that  a  company  would  propose 
to  take  thai  woitld  bring  the  criterioa  in  qnettiaa 
ki  line  with  the  lequisila  maintanance  provitioa. 

>*  The  BSE  currently  ha*  no  liating  stendards  ht 
prefaiud  ttock.  warrant*,  or  bonda.  Further, 
pvnuant  to  the  proposal,  i/  a  company's  rnmmn^ 
stock  is  not  hsteid  on  the  BSE,  socb  rffmfy  wookt 
hav«  lo  meet  the  original  lisdag  iai|ii<iwiwili  set 
forth  above  lor  «^>'~"^^  stoch  in  order  to  be  aUgihl* 
to  list  other  lypee  of  security  issues  oo  the 
iwrtiange. 


company's  lOK  report.  Nevertheless, 
should  any  action  be  taken  by  the 
company  or  others  that  would  affect  the 
number  of  benefitnal  holders  or  publicfy 
held  shares,  during  the  course  of  the 
year,  the  Exchange  would  evaluate  the 
situation  and  take  appropriate  actioQ  if 
the  maintenance  standards  are  not  met 

Finally,  the  BSE  proposal  would 
specify  that  listed  companies  are 
required  to  file  with  the  Exchange  a 
written  representation  that  the  listed 
company  would  notify  the  Exchange 
promptly  after  discovery  of  any  failure 
to  meet  maintenance  requirements. 

The  Exchange  states  that  the  statutory 
basis  for  the  proposed  rule  change  is 
section  6(b)(5)  under  the  Act  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  perfect  the  mechanism  of  a  free 
uid  open  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

rv.  Discussion 

The  development  and  enforcement  of 
adequate  standards  governing  the  listing 
of  securities  on  an  exchange  is  an 
activity  of  critical  importance  to 
exchange  markets  and  to  the  investing 
public.  Listing  standards  serve  as  a 
means  for  the  self-reguIatory 
organizations  ("SROs")  to  screen  issuers 
and  to  provide  listed  status  only  to  bona 
fide  companies  with  substantial  float, 
investor  oase,  and  trading  interest  to 
ensure  sufficient  liquidity  for  fair  and 
orderfy  markets.  Listing  standards  also 
enable  an  exchange  to  assiu^e  itself  of 
the  bona  fides  of  the  company  and  its 
past  trading  history. 

The  Commission  beheves  the 
Exchange's  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  and,  in  particular,  the 
requirements  of  section  6{bK5)  of  the 
Act"  Section  6(b)(5)  of  the  Act 
requires,  among  other  things,  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  aiid  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change,  which  increases 
the  BSE  standards  for  listing  common 
stock  and  establishes  new  standards  for 
listing  preferred  stock,  warrants  and 
bonds  on  the  Exchange,  should  provide 
benefits  to  investors  trading  these 
securities  on  the  BSE.  The  Commissioa 
believes  that  these  newfy  devised 
mandatory  standards  should  help  to 
ensure  that  only  bona  fide  companies 


with  substantial  pubKe  float,  investor 
base,  and  trading  interest  would  be 
listed  on  the  BSE.  These  increased 
standards  also  should  enable  rtie 
Exchange  to  assure  that  a  feir  and 
orderly  market  can  be  mair»tained  in 
BSE  listed  securities.  In  particular,  the 
new  criteria  requiring  a  minimum  of 
500  beneficial  stockholdws  and  a 
minimum  of  500,000  pubUcly-held 
shares  outstanding  should  help  to 
ensure  minimum  level  of  liquidity  in 
BSE  listed  securities  and  a  wide  public 
distribution  of  an  issuer's  stock.  The 
Commission  believes  that  listing 
standards  requiring  a  minimum  number 
of  shares  distributed  to  the  public  will 
help  decrease  the  opportunities  for 
manipulation,  as  well  as  help  create  a 
more  Uquid  market  for  trading.  The 
elevated  standards  also  woulo  enable 
the  BSE  to  verify  the  bona  fides  of  the 
company  by  requiring  upon  listing,  a 
higher  minimum  for  total  assets  and 
establishing  a  minimum  in 
stockholdera'  equity.  For  example,  the 

f)roposal  will  increase  the  numerical 
isting  standards  for  commcm  stock  from 
$1,000,000  in  total  assets  to  $3,000,000 
in  total  assets,  of  which  $1,500,000  are 
tangible  assets,  and  require  that  a  Usted 
company  have  a  minimum  of 
$1,000,000  in  stockholder's  equity.*' 
The  Commission  also  believes  that 
adequate  maintenance  standards  are  of 

aual  importance  to  the  development  of 
equate  standards  for  initial  inclusion 
on  an  exchange.  The  Commission  notes 
that  once  an  issue  has  been  initially 
approved  for  listing,  the  Exchange  must 
monitor  continually  the  status  and 
trading  characteristics  of  that  issue  to 
ensure  that  it  continues  to  meet 
exchange  standards  for  trading  depth 
and  liquidity.  The  Commission  believes 
that  the  more  stringent  maintenance 
criteria,  established  by  the  rule 
proposal,  would  help  to  ensxire  the 
stability  of  the  marketplace,  as  well  as 
protect  investors,  by  sut^ecting  the 
securities  of  an  issuer  to  delisting  if  the 


>*is  U.&C  7atn>Xs)tnM). 


*'  As  noted  above,  the  proposal  also  will  establish 
maiKlatory  initial  aod  cofMioued  listing 
requirements  (or  preferred  stock  issue*,  koodi  and 
warrants.  The  proposed  listing  standards  for 
preierred  stock  will  specify  that  the  company  must 
have  outstanding  a  public  float  of  either  150,000  or 
more  shares,  or  have  a  market  value  of  Sl,0(XM)Oe 
or  more.  The  initial  listing  standards  (or  preferred 
stock  also  will  require  2SO  beneficial  holder*.  The 
continued  listing  criteria  for  preferred  stock  will 
require  a  public  float  of  100,000  shares  and  100 
beneficial  holders.  The  proposed  initial  Hsting 
criteria  for  bonds  will  require  a  minimum  of 
$5,000,000  principal  amount  and  ZOO  beneflda) 
holders.  The  criteria  for  the  continued  listing  of 
bonds  will  require  a  princfpa)  amount  of  9290,000 
outstanding  and  lOO  beneficial  hoMers.  Finally,  the 
proposed  listing  criteria  ferwurairti  wiH  require 
that  the  compaity  h«v«  wititandiag  •  p«Mc  OoM 
of  250.000  or  BMi 
holders. 
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issuer  faitt  to  ewpty  wtlb  tk» 

maintenMw  midfdi. 

discussvtf  abmr*.  b«CMM»  lil«  pvopocal 
requins  ttM  BSE  to  Mvi*w  OB  • 
Quarterly  hari»  A»  fhwicia>  cowdtttoo  of 
thoeowp—ytoo— WW  conyttoacowhh 
the  raoinlflHanco  rBonlromonte  and  to 
review  OB  an  anmuJ  baatt  the  munber 
of  beneficM  hoMera  an^  paUidy  hoM 
aharaa  baaorf  on  thecompanyli  KWC 
report.  In  addition  ta  reqoiriag  Aat  A* 
listed  compaiiiw  report  to  tho  Exchange 
any  fidKuo  to  meet  the  mahrtenanco 
requirenMOir,  the  propoaal  abtr  shouM 
assist  the  Bxchanga  far  monitortng  itv 
listed  issnsts  to  easmv  ttiat  tfaey 
adeqnate!y  meet  E^cchange  mafaitananoa 
listing  standards.  The  Coimnfssfon 
believes  that  the  tncraaaed  maialaiiance 
standards  wf  If  betp  ensure  that  only 
bona  fide  companies  with  saffideni 
financta)'  resources  (O  meet  their 
finandal  obligations  continue  to  be 
listed  on  the  ExchangfB. 

Finally.  titM  ^^vniai^aioiii  baliavas  tho 
proposed  rule  ''*^''^  will  'irrfnst  the 
effecUvoMM  of  BhIo  I9c2r-C  of  lb*  Act. 
The  Commiaaioa  adoptatf  Rule  15c2^ 
under  the  Act  to  addraca  a  gioMriaa 
concam  with  the  widaancaad  Indifnnra 
of  miacaodHCt  ^  soa»  brokar-daalen.  ia 
connactioB  with  txaoBactioaa  ia  k«w> 
priced  stacka.  coatnwly  leCaned  to  aa 
"penny  stocU."  tfiat  Motnded 
predomiaaBlly  to  Iho  oweMke-counlet 
market  oMl  yinlBd  to  the  "pink 
sheets."  >•  Rule  15c2-6..  which  becaoM 
effective  a*  lanuasy  1. 1980^  iaafpeaae 
vaakms  arioa  piactko  nqnAraoMDla  oo 
broker-ifaolari  who  lecaaaeMl 
purchases  of  coftafa  tow^iviced 
seceritiaa  to  penoM  who  are  aot 

estabtt^Md  nial flni  iiwn 

exchange-listed  securities  or  sacucitiea 
authomed  for  qitolatioB  o»  the  Natioael 
AssodaU«»  oi  Secvntiea  Deelacs,  Inc'a 
A«temated()Mitaaeii  ("NASDAQ") 
system  are  exaBif  t  from  Rule  15c2-ft.** 
striagaet  qtmtitalifve  tielisB  smI 
maintenance  stanilasda  (or  exckange- 
listod  seavitiee  shooM  Mp  ensure  that 
certain  is*»ar*  do  »o(  dmunvent  the 
requirements  of  this  Rule  by  aaekJagto 
list  their  securities  on  regional 
exchanges.  A*  the  Commission  noted  in 
the  release  adopting  Rule  15c2-e.  ft 
expects  the  exdianges  to  join  ft  in 
closely  monitoring  for  fraudulent  sdies 
practice*  to  aoichwge  tecerfties  in  ecdar 
to  pfevant  dto  tMMlar  of  siKh  activjtiec 
from  the  pink  sheet  OMriMl  to  dto 


>•  >7  era  Ma4  9e>-*  tlM2)l 

**iw»  t9c3-e«Mp«»  &M»  tai  Msu 

•xchangcthati ^__ 

pursuanl  to  Rul»llAa3-t  uadv  tb*  Act  ot 
•pproir«d  (orqurtMlaB  tar  tk«  HASOMQiytlCam.  tr 
CFR  34et9c»-«ft)t»t«3). 


exchange  inariiat.'*Tbe 

strtaganl  BsCtog  requJieiaieBi  of  titoBSE 
will  help  prevent  low-piiced  securitiee 
of  coR^Mnies  wMmoI  substantiet  float., 
assets,  and  sherefaoMere  fron 
drcufflventin;  the  protacthm  of  Rule 
15c2-6  by  listing  on  the  BSE. 

The  Commission  finds  good  cause  Ibr 
accelerated  approval  of  Amendment  No. 
2  to  the  proposed  rule  change  prior  to 
the  thirtieth  day  after  publkation  of 
notice  offiltngtharao/  The  BSE's 
proposed  Hsting  and  maintenance 
requirements  were  published  in  the 
Federal  Register  for  the  fuH  statutory 
period  and  no  comments  were 
received."  Amendment  No.  2  is  a  single 
modification  to  the  proposaf  to  require 
that  tha  ti»Xed  company  give  written 
notice  to  the  Exchange,  in  the  event  that 
the  listed  company  (Kscovers  any  failure 
to  meet  the  maintenance  requirements. 
The  Cnmmissioa  find*  that  accelerated 
approval  of  Amendment  No.  2  ia 
necessary  in  order  for  Iha  BSE  to  be  able 
to  effectuate  its  new  listing  standards  in 
a  tiaely  maiuaer  upon  apprcwaL 

V.  SolkJIatkm  of  Coainwiit* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argumenU  concerning  Araeodmeni  No> 
2.  Persons  making  written  sebaajaaiona 
shottld  file  sfat  cepiea  toareof  tvith  the 
Secretary.  Securities  and  Exchange 
Conmisskm.  450  Fifth  Street.  NW.. 
Wasbinglon.  ex;  205491  Cc^MS  of  the 
submaasaaB..ail  subaeqaent 
amendments,  alt  writtsn  statements 
with  lesnect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conumsskn.  aitd  all  written 
connunicationa  relating  to  the 
proposad  rale  change  between  the 
Commis^on  and  any  person,  other  than 
those  that  may  be  withbekl  kx>m  the 
public  to  accordance  mth  the 
provisions  of  5  U.S.C  5S2.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PuMic  Reference 
Section,  450  Fifth  Street.  NW., 
Washington.  DC  20549.  Copiea  of  such 
filing  wilt  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  Ail  subaissions 
should  reiar  to  File  No.  SR-BSE-92^-06 
and  showld  be  svbraitted  by  May  13, 
199(3. 

It  h  Therefore  Ordered,  pursuant  to 
section  19fbj(2)of  tKeAct."lhe«the 
proposed  rule  change  fSfl-fiSE-92-06j 
is  approved. 


For  the  CoBantokM.  by  Ika  DtvWon  of 
Market  Regulation,  puimiant  to  delegated 

authority." 

Margarat  H.  McFarland. 

Deputy  Socntaiy. 

(FR  Doc.  93-0365  Piled  4-ai-«3;  t:4SaB4 


(Releeae  Ite.  M-aft1M(  Rte  Ne. 
92-41] 

Self-Wegultory  Ofaantirtlont;  FUlng 
of  Proposad  Rule  Cttang^by  Nattonal 
Association  of  Ssmrittos  Dsators,  Inc. 
Relattag  to  Gompttanca  with  SEC  Riito 
1 0t>-ft  and  Ruto  tOb-«A  by  Naadaq 
Maskai  yakaca  Partldpaint  to  a 
Distribution 

April  16. 19W. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
r'Act"k*  snd  Rule  lOb-t  adopted 
thereander.*  notice  ia  hereby  given  that 
on  October  2a.  1992,  the  Naliooal 
Association  of  Securitiea  Daelers.  Inc. 
r'NASD"  or"Aasodation")  filed  with 
the  Securitiea  and  Ftfrhanga 
Commiasion  ("SEC"  or  "Cenunis6ion  ") 
the  proposed  role  -huny  aa  deacxibed 
in  Items  k  U.  and  m  below,  which  bema. 
have  been  prepared  by  the  NASD.  The 
NASD  subseqaently  filed  on  January  11. 
1993.  and  April  1. 1980.  ABtendineiU 
Nos.  1  and  2.  respectively,  to  the  Qhng. 
each  of  whidk  replaced  ia  its  aotirety 
the  originel  fUin(.>  AnMndneot  Nol  3^ 
filed  on  April  9t.  1903.  made  technical 
changes.  The  Coaimission  ia  pubUahing 
this  notice  to  sohcit  coaunents  on  the 
proposed  rule  rhnng>i  from  interested 
persons. 

I.  Self-Regnletory  Organitatiii's 
Statement  of  the  Teme  of  Sabatance  ef 
the  Proposed  Rule  Change. 

The  NASD  ia  proposing  to  amend 
sectioB  a.  Part  IV  of  Schedule  D  to  the 
NASD  By-Uws  *  to  provide  a 
mechanism  to  asaist  Neadaq  market 
makara  to  complying  with  SEC  Rule 
10b-ft>  and  Ruto  10b-«A-  Below  is  the 
text  of  tha  proposed  rule  change. 
Proposad  new  language  ia  to  traliri: 
proposed  deletions  are  in  brackets. 


'^'Sae  SacnrWw  Exchanfs  AcrRai«u»  No.  77140 
CAugtui  22.  Ma^  sant  asaaa 

"SMaaBmMimBmimm^Ac»Utmmtla.yt3ta 
(Oct»kw  ftk  Man.  U  ni  49407  (OcMbw  M.  Hsa). 

» IS  U.&C  Ttmm  tMSBi: 


"  1 7  CFR  200.3O-3Wt>2)  tMtt). 

<isusc78f(t4n>tMaa). 

*  1  >  CFR  24(k  19k-i  (1 982;. 

*  Amendmant  No.  1  mMd*  »->w.t>g»^  ^j  ^ula 
language.  AmendnMol  No.  2  lacttMfod  anwodmanto 
to  tha  rata  hagnaga  and  (todticmhM  ta 

r'ra  "rtti  tfii  iTliiitiMi  af  piaiiatii 

.M u ^..^ V'lailiB  If  Biiit     

under  RuU  tOb-«A.di*cuaaad  mom  kity  Wow. 

*  NASO  Smrurjtiaa  Daalan  Manual  (COH. 
Schfldula  TTtotu  By-t^wa,  Parr  VT.  SacOoa  a, 
11S24. 

•trcntMOMb-a. 
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Schedule  D  to  the  NASD  By-Laws 
PART  VI 


S«c  8.    Withdrawal  of  Quotatlona  and 
Pasaiva  Markat  Making 

(a)  A  market  marker  that  wishes  to 
withdraw  quotaUons  in  a  security  or 
have  its  quotations  identified  as  the 
quotations  of  a  passive  market  maker 
shall  contact  (NASDAQ]  Nasdaq 
Operations  to  obtain  excused 
withdrawal  status  prior  to  withdrawing 
its  quotations.  (Excused  withdrawals] 
Withdrawal  of  quotations  or 
identification  of  quotations  as  those  of 
a  passive  market  maker  shall  be  granted 
by  (NASDAQ)  Nasdaq  Operations  only 
upon  satisfying  one  of  the 
(demonstration  of  the  existence  of  one 
of  the  circumstances  set  forth  in 
paragraph  (b)  of]  conditions  specified  in 
this  S{s]ection. 

(b)  Excused  withdrawal  status  based 
on  physical  circumstances  beyond  the 
market  marker's  control  may  be  granted 
for  up  to  five  (5)  business  days,  unless 
extended  by  (NASDAQ]  Nasdaq 
Operations.  Excused  withdrawal  status 
or  passive  market  maker  status  based  on 
demonstrated  legal  or  regulatory 
requirements,  supported  by  appropriate 
documentation  and  accompanied  by  a 
representation  that  the  condition 
necessitating  the  withdrawal  of 
quotations  is  not  permanent  in  nature, 
may,  upon  written  request,  be  granted 
for  not  more  than  sixty  (60)  days  (unless 
such  request  should  be  made  pursuant 
to  paragraph  (d)  below).  Excused 
withdrawal  status  based  on  religious 
hoUdays  may  be  granted  only  if  notice 
is  received  by  the  Association  five 
business  days  in  advance  and  is 
approved  by  the  Association.  Excused 
withdrawal  status  based  on  vacation 
may  be  granted  only  if:  (1)  The  request 
for  withdrawal  is  received  by  the  NASD 
(20)  business  days  in  advance,  and  is 
approved  by  the  NASD;  (2)  the  request 
includes  a  list  of  the  securities  for 
which  withdrawal  is  requested:  and  (3) 
the  request  is  made  by  a  market  maker 
with  three  (3)  or  fewer  (NASDAQ) 
Nasdaq  Level  3  terminals.  Excused 
withdrawal  status  may  be  granted  to  a 
market  maker  that  has  withdrawn  from 
an  issue  prior  to  the  public 
announcement  of  a  merger  or 
acquisition  and  wishes  to  reregister  in 
the  issue  pursuant  to  the  same-day 
registration  procedures  contained  in 
section  1,  above,  provided  the  market 
maker  has  remained  registered  in  one  of 
the  affiected  issues.  The  withdrawal  of 
quotations  because  of  pending  news,  a 
sudden  influx  of  orders  or  price 
changes,  or  to  effect  transactions  with 


competitors  shall  not  constitute 
acceptable  reasons  for  granting  excused 
withdrawal  status. 

(c)  Excused  withdrawal  status  may  be 
granted  to  a  market  marker  that  fails  to 
maintain  a  clearing  arrangement  with  a 
registered  clearing  agency  or  with  a 
member  of  such  an  agency  and  is 
withdrawn  from  participation  in  the 
Automated  Confirmation  Transaction 
service,  thereby  terminating  its 
registration  as  a  market  marker  in 
(NASDAQ]  Nasdaq/NMS  issues. 
Provided  however,  that  if  the 
Association  finds  that  the  market 
marker's  failure  to  maintain  a  clearing 
arrangement  is  voluntary,  the 
withdrawal  of  quotations  will  be 
considered  voluntary  and  unexcused 
pursuant  to  Part  VI,  Section  9  of  this 
Schedule  and  the  Rules  of  Practice  and 
Procedures  for  Small  Order  Execution 
System. 

(d)  Excused  withdrawal  status  or 
passive  market  maker  status  may  be 
granted  to  a  market  maker  that  is  a 
distribution  participant  in  order  to 
comply  with  Rule  lOb-6  or  Rule  10b-6A 
adopted  under  the  Securities  Exchange 
Act  of  1934,  as  amended,  on  the 
following  conditions: 

(1)  A  market  maker  acting  as  a 
manager  (or  in  a  similar  capacity)  of  a 
distribution  shall: 

(A)  Provide  written  notice  to  Nasdaq 
Operations  of  the  prospective 
distribution  and  the  fact  that  the  market 
maker  is  a  manager  of  the  distribution 
and  the  Nasdaq  security  or  securities 
that  are  subject  to  Rule  lOb-6  no  later 
than  5  business  days  following  the  filing 
of  a  registration  statement  with  the 
Association  pursuant  to  the  Corporate 
Financing  Rule,  Article  III,  Section  44  of 
the  Rules  of  Fair  Practice,  or,  if  the 
member  is  not  required  to  file  the 
registration  statement  with  the 
Association,  no  later  than  5  business 
days  following  the  filing  of  offering 
documents  with  the  appropriate 
regulatory  authority;  and, 

(B)  No  later  than  noon  Eastern  Time 
on  the  business  day  prior  to  the 
beginning  of  the  cool ing-off  period:  (i) 
request  withdrawal  of  the  market 
makers'  quotations  or  identification  of 
the  market  makers'  quotations  as  those 
of  a  passive  market  maker  by  providing 
written  notice  to  Nasdaq  Operations  of 
the  identity  of  the  market  makers  that 
are  distribution  participants,  the 
contemplated  date  and  time  of  the 
commencement  of  the  cooling-off 
period,  and  the  identity  of  the  market 
makers  that  intend  to  act  as  passive 
market  makers;  and  (ii)  advise  the 
market  makers  that  they  have  been 
identified  as  distribution  participants  to 
Nasdaq  Operations  and  that  their 


quotations  will  be  automatically 
withdrawn  or  identified  as  passive 
market  maker  quotations  upon  the 
request  made  by  the  manager  unless 
they  submit  to  Nasdaq  Operations  the 
notice  specified  in  paragraph  (3),  below. 

(2)  If  the  security  is  being  distributed 
pursuant  to  an  offering  for  which  no 
registration  statement  or  offering 
document  is  required  to  be  filed,  each 
market  maker  that  is  a  distribution 
participant  shall,  no  later  than  noon 
Eastern  Time  on  the  business  day  prior 
to  the  beginning  of  the  cooling-off 
period,  provide  written  notice  to  Nasdaq 
Operations  of  its  participation  in  the 
distribution,  the  contemplated  date  and 
time  of  the  commencement  of  the 
cooling-off  period,  the  Nasdaq  security 
or  securities  that  are  subject  to  Rule 
lOb-6,  and  request  withdrawal  of  its 
quotations  or  identification  as  a  passive 
market  maker. 

(3)  A  market  maker  that  has  been 
identified  to  Nasdaq  Operations  as  a 
distribution  participant  or  a  passive 
market  maker  shall  provide  written 
notice  to  Nasdaq  Operations  and  the 
manager  of  its  intention  not  to 
participate  in  the  prospective 
distribution  or  not  to  act  as  a  passive 
market  maker  no  later  than  4:00  PM 
Eastern  Time  on  the  business  day  prior 
to  the  beginning  of  the  cooling-off 
period  in  order  to  avoid  having  its 
quotations  withdrawn  or  identified  as 
the  quotations  of  a  passive  market 
maker. 

(4)  In  the  event  the  manager  of  a 
distribution  is  not  a  market  maker,  each 
market  maker  that  is  a  distribution 
participant  shall  comply  with 
Subsection  (d)(1)  unless  another  market 
maker  has  assumed  responsibility  for 
compliance. 

For  purposes  of  this  section,  the  term 
"cooling-off  period"  refers  to  the 
periods  specified  in  Rule  10b-6(a)(4)(xi). 
the  terms  "distribution"  and 
"distribution  participant"  refer  to  these 
terms  as  defined  in  Rule  lOb-6  (c)(5) 
and  (c)(6),  and  the  term  "passive  market 
maker"  refers  to  this  term  as  defined  in 
Rule  10b-6A. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
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most  significant  aspects  of  tucfa 
statomeMs. 

(A)  Self-Begtilatory  Orgfuiizatioa'* 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changs 

Background— Inadvertent  VioJ^km 
Propoeat 

The  staff  of  the  SEC  has  aJerted  the 
NASD  that  on  occasion  members 
engaged  in  the  distribution  of  securities 
of  companies  Hsted  in  the  Nasdaq  Stock 
Market  are,  throagh  inadvertence  or 
otherwise,  not  complying  with  the 
provisions  of  the  two  and  nine  business 
day  cooling-off  periods  provided  for  in 
Rule  lOb-6  adopted  by  the  SEC  under 
the  Act.*  Accordingly,  the  NASD  is 
proposing  to  amend  Section  8.  Part  VT 
of  Schedule  D  to  the  NASD  By-Laws  to 
provide  a  mechanism  to  assist  market 
makers  in  complying  with  Rule  lOb-6. 

Under  section  8(b),  Part  VI  of 
Schedule  D,  as  clarified  in  Notice  to 
Members  88-€9  (September.  1988^  a 
written  request  fo<  an  excused 
withdrawal  as  a  market  maker  is 
directed  to  Nasdaq  Operations  when  the 
market  maker  intends  to  participate  in 
a  secondary  offering  subject  to  SEC  Rule 
lOb-6.  The  ciurent  procedures  for 
requesting  an  excused  withdrawal  were 
implemented  In  1988  after  a  study  of  Uie 
Market  Break  of  1987  determined  that 
Nasdaq  market  makers  should  be 
required  to  make  a  continuous  market  in 
a  company's  securities  so  that  a  liquid 
market  could  be  maintained  even  in  the 
face  of  adverse  market  conditions.  A 
market  maker  that  withdraws  without 
an  approved  excuse  is  barred  from  re- 
entry for  20  business  days.  Excused 
withdrawals  are  permitted  for  regulatory 
or  legal  reasons,  religious  hoLdays,  or 
vacation. 

The  NASD  has  found  that  if  a  marf^et 
maker  participating  in  a  distribution 
fails  to  vrlthdraw  its  quotations  from 
Nasdaq  on  a  timely  basis  prior  to  a 
secondary  offering,  the  market  maker 
will  ask  the  SEC  staff  to  provide 
informal  relief  from  the  cooling-off 


I  engaged  in 


■  SEC  Rule  lob-a  proUUti  nnoiu  i 
the  diMritMaoD  of  tacwttiM  iM  bMdh^  for  or 

purchasing  any  »ecurity  which  U  the  subject  oHkt 
distributioa  or  Kiaitd  MciiriU««.  The  Ruia  gammMy 
requiraa  market  makan  in  Ihe  sacuhty  who  or*  also 
participant*  in  the  distributioa  or  afClialed 
piirrhuers  to  withdraw  from  markrt  making:  (l) 
Two  ^uinoM  days  prior  to  Ihe  conuneBcemaal  of 
oHan  or  aaioe  in  the  distiibutioa,  if  tiie  securitle* 
are  priced  at  five  dollars  per  share  or  mare  and  the 
public  float  U  400,(X»  shares  or  more  (lOt- 
6(«)W)f»)|AJJ,  or  (Z>nitie  bosiness  days  prior  to  the 
comiaaacaa«nt  of  offtn  or  safae  in  the  dbtr&uttoQ 
in  the  case  »f  all  other  sec«nUa»(l  Ob- 
8(aM4)(xiKC)),  See  also  Rule  lOb-fl:  Interpretation  of 
"Business  Day"  (July  29. 1991)  (1991  Traasfbr 
Binder>P«l  Sec.  L.  Rep.  fCOfft  79.731  rBnstaeM 
Day  Letter"). 


provisions  of  Rule  lOb-6  to  enable  the 
offering  to  commence  on  the  scheduled 
date  rather  than  deky  the  offering  to 
conrpiy  with  the  rule.  The  market 
Bakers  in  these  situations  may  argue 
that  the  violation  is  inadvertent  and 
present  iBfomation  deraonstratiitg  that 
the  racrkat  making  by  the  member  does 
not  indicate  a  manipulative  pattern.  It  is 
also  argued  that  if  the  SEC  staff  declines 
to  provide  relief,  the  offering  will  be 
disrupted  because  of  changes  in  the 
composition  of  the  underwriting 
syndicate.  Such  requests  (or  relief  are  a 
continuing  problem;  mcwe  w  daring 
periods  of  increased  corporate  financing 
activity.  The  NASD  is.  therefore, 
proposing  to  amend  F»art  VI,  Section  8 
of  Schedule  D  to  provide  a  procediire 
for  the  withdrawal  of  the  quotations  of 
market  makers  that  am  distribotico 
participants  io  order  to  comply  with 
Rule  lOb-6. 

Background— Passive  Market  Maker 
Proposal 

On  )uiy  27. 1992,  the  NASD  filed  an 
amended  petition  for  rulemaking  with 
the  SEC  seeking  a  new  exception  to  Rule 
10t>-6  that  would  j>ermit  di^bution 
participants  that  are  market  makers  to 
engage  in  "passive  market  making" 
during  the  two  day  cooling  off  period  in 
securities  of  certain  Nasdaq  National 
Market  System  issuers  involved  in  a 
secondary  distribution.  The 
Commission  subsequently  approved  a 
new  exception  to  Rule  lOb-6  and  a  new 
companion  rule.  Rule  lOb-SA  ("passivv 
market  making  rule"),  to  permit 
"passive  market  making"  in  connection 
with  certain  distributions  of  securities 
quoted  in  the  Nasdaq  Stock  Market 
durmg  the  period  when  Rule  lOb-6 
would  otherwise  prohibit  such  activity.' 
A  passive  market  maker's  bid  would  be 
limited  by  the  level  of  bids  of  market 
makers  who  are  not  participating  in  the 
distribution.  One  of  the  terms  of  the 
passive  market  making  rule  is  that  each 
market  maker  that  is  a  participant  in  a 
distribution  that  determine*  to  engage  in 
passive  market  making  is  obligated  to 
"notify  the  NASD  in  writing  in  advance 
of  its  intention  to  engage  in  passive 
market  making."* 

Therefore,  in  compliance  with  the 
SEC's  approval  of  the  passive  market 
making  rule,  the  NASD  is  proposing  to 
amend  section  8,  Part  VI  of  Schedule  D 
to  the  NASD  By-Laws  to  provide  a 
iiotification  procedure  for  market 
markers  participating  in  a  distribution 
of  securities  that  qualify  to  engage  in 
passive  market  making  under  Rule  10b- 

'S««  Senritfe*  Exchange  Act  RefeaM  Mo.  32T77 
(April  7,  1993»,  Sa  FR  »«6«e  f April  15,  M99)l 
•  17  CFR  24e.ieb-eAfc)(7),  Release  No  >*-m  17. 


6A  in  order  to  Implement  the 
notification  requirement  of  that  rule.^ 

Description  of  Proposed  Rule  Change 
The  NASD  is  proposing  to  adopt  a 
new  procedure  under  section  8  to  Part 
VI  of  Schedule  D  to  require  the  manager 
of  a  distribution  subject  to  Rule  lOb-6 
to  assume  responsibility  to  request 
excused  withdrawal  or  passive  market 
maker  status  on  behalf  of  th* 
underwriting  syndicate  and  selling 
group  known  to  the  manager  on  the  day 
prior  to  the  beginning  of  the  cooling  off 
period  under  Rule  lOb-6.  The  title  of 
section  8  is  proposed  to  be  modified  to 
reflect  that  the  section  ap>pHes  to  the 
withdrawal  of  quotations  and  passive 
market  making.  Subsection  8(8)  is 
proposed  to  be  amended  to  expand  the 
scope  of  the  sectioa  to  requests  for 
passive  market  maker  status.'" 

Under  proposed  new  subparagraph 
8(d)(1)(A)  of  part  VI  of  Schedule  D.  the 
first  phase  of  the  exciMed  withdrawal 
process  obligates  the  manager  of  the 
distribution  or  a  member  acting  in  a 
similar  capacity  *»  to  provide  written 
notification  of  the  prospecthre 
distribution  to  Nasdaq  Operations 
within  five  days  of  the  fifing  of  the 
offering  documents  either  with  the 
NASD's  Corporate  Financing 
Department  or.  ff  exempt  from  filing 
with  the  Department,  within  five  days  of 
the  filing  with  the  appropriate 
regulatory  authority.  The  obligation  of 
the  manager  is  to  provide  notice  of  the 
prospective  distribution,  to  Indicate  to 
Nasdaq  Operations  that  It  will  manage 


•Rule  10b-6A  is  only  available  for  registered  fino 
commimienf  offerings  that  qualify  for  the  two  day 
cooliat  off  period  uodw  Ririi  K)t>-6(aM4KxJKA). 
PursuiBl  to  Rule  10b-6W(4)Ui)(AJ,  market  maker* 
that  intend  to  participate  in  the  distributloo  of 
securities  are  prohibited  fiom  making  bids  or 
purchase*  of  ontstanding  securitief  of  the  same 
class  as  Ihe  tecvriUee  to  be  «alri)Mt*d  coaimeBctng 
two  days  prior  to  the  commencaaMM  of  offers  or 
sale*  of  the  swrurittas  to  tM  distributed  (or,  with 
respect  to  market  makers  that  are  members  of  the 
seiling  groap,  commencing  at  the  time  such  market 
maker  becomes  a  participant  in  the  distributioo) 
with  respect  to  securities  with  a  mintanan  price  of 
SS  per  share  and  a  mio^iiMini  pviAtc  float  o<  400.000 
shares,  with  such  prohibition  coolinuing  until  the 
termination  of  the  offering. 

'"The  obligation  to  determine  whether  Rule  I0t>- 
6  or  Rule  10ti>4A  is  applicabto  to  the  particular 
otfeTinf  ramaiiu  with  tliemanhar  participatliig  in 
ll»e  offering.  Rule  lOb-6  applies  to  issuances  of 
secarilies  that  meet  the  definiHnn  of  "diitribution" 
contained  in  Rule  10b-«(cX5).  Such  a  distriburion 
can  include  a  registered  or  unregistered  offering  of 
Mcutitiaa.  a  private  placement,  righu  offering,  or 
seairities  tssoed  in  connection  with  a  merger  or 
acquisition. 

'*  An  offering  may  not  have  a  des)<;nated 
manager  however,  any  member  performing  seme  or 
all  of  the  functions  of  a  manager,  and/or  tvfao  agree* 
to  perform  the  not:rication  function  far  the 
distribufloB  participants  would  he  a  roenber  acting 
in  a  "thnifBT  capacity"  to  a  managtr  for  purpose* 
of  this  proposed  raie  change. 
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the  distribution,  and  to  identify  the 
Nasdaq  security  or  seciirities  that  are  the 
subject  of  the  distribution." 

Tlie  second  phase  of  the  excused 
withdrawal  process  has  two  parts. 
Proposed  subparagraph  8(d)(1)(B) 
requires  the  manager,  not  later  than 
noon  Eastern  Time  of  the  business  day 
prior  to  the  commencement  of  the 
cooling-off  period.*'  to  provide  written 
Tiotice  to  Nasdaq  Operations  of  the 
contemplated  date  and  time  of 
commencement  of  the  cooling-off 
period,  the  identity  of  the  participants 
in  the  distribution,  and  the  identity  of 
the  distribution  participants  that  intend 
to  act  as  passive  market  makers  so  that 
Nasdaq  Operations  can  delete  the 
market  makers'  quotes  or  identify  the 
quotations  as  passive  market  maker 
quotations.  This  provides  Nasdaq 
Operations  with  authorization  to 
automatically  withdraw  the  market 
makers'  quotations  or  identify  the 
specified  market  makers'  quotes  as 
passive  and  fulfills  the  obligations  of  the 
market  makers  pursuant  to  Rule  10b- 
6(a)(4)(xi)  or  Rule  10b-6A  to  request 
withdrawal  of  their  quotations  or 
provide  notification  to  the  NASD  of 
their  intent  to  engage  in  passive  market 
making. 

In  addition,  subparagraph  8(d)(1)(B) 
of  the  proposed  rule  change  also 
requires  the  manager  to  inform  each 
market  maker  that  Nasdaq  Operations 
has  been  informed  of  its  status  regarding 
the  prospective  distribution  in  order  to 
permit  a  market  maker  that  does  not 
intend  to  participate  in  the  distribution 
or  act  as  a  passive  market  maker  to 
prevent  its  quotes  from  being  deleted  or 
identified  as  passive.  Paragraph  8(d)(3) 
requires  a  market  maker  that  has  been 
identified  to  Nasdaq  Operations  as  a 
distribution  participant  to  notify  Nasdaq 
Operations  and  the  manager  by  4  p.m. 
Eastern  Time  of  the  day  before  the 
cooling  off  period  begins  of  the  fact  that 
it  does  not  intend  to  participate  in  the 
distribution  or  does  not  intend  to  engage 
in  passive  market  making. 

'The  NASD  anticipates  that  all 
members  of  the  underwriting  syndicate 
would  be  known  to  the  manager  on  the 
day  prior  to  the  commencement  of  the 
cooling-off  period.  The  foregoing 
procedure,  however,  would  only  cover 


*'  M 1    'e  the  offering  is  an  exchange  offer  or 
convertible  debt  issue,  where  the  new  issue  is  to  be 
exchanged  or  may  be  cooverled  for  an  existing 
issue,  market  makers  in  the  existing  issued  would 
be  required  to  withdraw  their  quotations. 

"Pursuant  to  the  Business  Day  Letter,  supra  note 
7.  "a  business  day  should  generally  be  interpreted 
as  a  tvrenty-four  hour  period  determined  with 
reference  to  the  principal  market  for  the  securities 
lo  be  distributed,  and  that  include*  a  complete 
trading  session  for  that  market."  (1991  Transiar 
Binder)  Fed.  Sec.  L  Rep.  (CCH)  at  1 78.394. 


those  members  of  the  selling  group 
known  to  the  manager  on  the  day  prior 
to  the  commencement  of  the  cooling  off 
period.  Under  Rule  lOb-6,  the  cooling- 
off  period  commences  on  the  later  of  the 
applicable  time  period  (2  or  9  business 
days  before  the  beginning  of  the 
distribution)  or  the  time  the  member 
becomes  a  distribution  participant. 
Therefore,  if  a  member  receives  an 
invitation  to  be  a  member  of  the  selling 
group  after  the  cooling-off  period  has 
commenced  or  if  the  member  is  an 
affiliated  purchaser**  of  a  distribution 
participant,  a  member  that  wishes  to 
comply  with  Rule  10b-6(a)(4)(xi)  or  Rule 
10b-6A  must  timely  initiate  its  own 
request  for  excused  withdrawal  of  its 
quotations  or  request  designation  as  a 
passive  market  maker  pursuant  to 
subsection  6(b]  of  part  VI  of  Schedule  D. 
Currently,  subsection  8(b)  permits 
excused  withdrawal  status  to  comply 
with  Rule  lOb-6  pursuant  to  the  second 
sentence  which  refers  to  "legal  or 
regulatory  requirements."  The  NASD  is 
proposing  to  amend  Subsection  8(b)  to 
provide  that  members  can  also  obtain 
passive  market  maker  status  under  that 
provision.  Market  makers  should  not 
rely  on  Subsection  8(b)  to  obtain 
excused  withdrawal  status  or  passive 
market  maker  status  in  circumstances 
where  Subsection  8(d)  provides  a 
procedure  for  notification  to  Nasdaq 
Operations.  Therefore,  the  NASD  is  also 
proposing  that  subsection  8(b)  include  a 
proviso  that  subsection  8(b)  cannot  be 
relied  on  if  the  request  for  excused 
withdrawal  status  or  passive  market 
maker  status  should  be  made  pursuant 
to  subsection  8(d). 

Paragraph  8(d)(2)  of  the  proposed  rule 
change  provides  that  for  an  offering  for 
which  no  registration  statement  is 
required  to  be  filed,  market  makers  that 
are  distribution  participants  must  notify 
Nasdaq  Operations  of  the  date  and  time 
of  the  commencement  of  the  cooling  off 
period  and  request  withdrawal  of  their 
quotations  or  designation  as  passive 
market  makers.  This  separate  provision 
is  made  for  unregistered  offerings 
because  it  is  unlikely  that  offering 
documents  will  be  filed  with  any 
regulatory  authority,  which  would 
otherwise  trigger  initial  notification. 
Further,  such  offerings  often  arise  on 
short  notice,  and  generally  there  is  only 
one  or  a  very  few  distribution 
participants.  Imposing  the  full 
notification  provisions  of  subparagraphs 
8(d)(1)  (A)  and  (B)  could  impede  capital 


"  Rule  10b-«  deRnes  the  term  "affiliated 
purchaser"  to  include  an  entity  acting  in  concert 
«nth  a  distribution  participant  in  making  purchases 
of  the  securities  or  an  entity  in  a  control 
relationship.  17  CFR  240.10t>-6<cH6)(i). 


raising  through  private  placements  and 
would  not  serve  a  substantial  regulatory 
interest. 

While  it  is  anticipated  that  virtually 
all  offerings  of  companies  trading  in  the 
Nasdaq  System  will  be  managed  by  a 
member  firm  which  is  also  making  a 
market  in  the  issuer's  securities,  to  the 
extent  that  the  manager  is  not  a  market 
maker,  proposed  paragraph  8(d)(4) 
obUgates  each  market  mc^er  that  is  a 
distribution  participant  to  file  the 
required  notice  unless  another  market 
maker  assumes  the  compliance 
obligation  on  its  behalf.  This  provision 
is  intended  to  permit  the  market  makers 
to  act  either  independently  or  in  concert 
to  comply  with  the  notice  provisions 
where  the  manager  is  not  a  market 
maker.  The  NASD  anticipates  that, 
under  normal  circrumstances,  the  non- 
market  maker  distribution  manager  will 
advise  the  NASD  of  the  pendency  of  a 
distribution  in  the  manner  specified  in 
proposed  paragraph  8(d)(1). 

Related  Proposed  Rule  Change 

Simultaneous  with  the  filing  of 
Amendment  No.  2  to  the  proposed  rule 
change,  the  NASD  filed  with  the  SEC, 
SR-NASD-93-21,  to  adopt  an 
amendment  to  Section  8  of  Part  VI  of 
Schedule  D  to  provide  for  a  notification 
procedure  to  Nasdaq  Operations  to 
comply  with  the  notification 
requirement  in  Rule  10b-6A  in 
connection  with  passive  market  making. 
The  NASD  is  requesting  that  the  SEC 
grant  temporary  accelerated  approval  of 
SR-NASD-93-21  for  60  days  upon 
effectiveness  of  the  passive  market 
making  rule  in  order  to  ensure  the 
availability  of  a  procedure  to  facilitate 
members'  compliance  with  the 
notification  obligation  of  market  makers 
under  Rule  10b-€A."  The  proposed 
rule  change  filed  herein,  SR-NASD-92- 
41,  is  broader  in  scope  than  SR-4^JASD- 
93-21  as  it  would  require  that  the 
manager  of  the  offering  assume  the 
responsibility  of  requesting  Nasdaq 
Operations  to  withdraw  the  quotations 
of  distribution  participants  or  to  identify 
the  quotations  as  those  of  a  passive 
market  maker  with  respect  to  any 
distribution  of  securities  subject  to  Rule 
lOb-6. 

The  NASD  beUeves  that  the  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act.'"  Section 
15A(b)(6)  requires  that  the  rules  of  the 
NASD  be  designed  to  prevent  fi-audulent 
and  manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  and  in  general  protect  investors 
and  the  public  interest.  The  NASD 


'•Rule  10b-6A  is  eBective on  May  17, 1993. 
>*lSU.S.C7So-3(bXe). 


believes  that  the  proposed  rule  change 
will  provide  a  safeguard  or  back-up  for 
the  internal  compliance  procedures  of 
member  Rnas  obligated  to  comply  with 
Rule  lOb-6  or  Rule  10b-6A  and  provide 
a  mechanism  to  help  prevent 
inadvertent  violations  of  the 
requirement  that  market  makers 
withdraw  their  quotations  in 
compliance  with  Rule  10b-6(a)(4)(xi)  or 
of  the  notification  requirement  of  Rule 
10b-6A,  thereby  assisting  members  in 
compliance  with  an  important  SEC 
antimanipulation  rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  ofEfifectiveneM  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  13. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McFarland. 
Deputy  Secretary. 
IFR  Doc.  93-9408  Filed  4-21-93;  8:45  am] 

WLUNO  CODE  WIO-AI-M 


[Release  No.  34-32159;  File  No.  SR-NASI>- 
93-21] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Filing  and  Order  Granting 
Temporary  Accelerated  Approval  of 
Proposed  Rule  Change  Relating  to 
Notification  to  the  Nasdaq  Stock 
Market  of  Passive  Market  Making  by 
Market  Makers  Participating  In  a 
Distribution  Under  Rule  10b-6A 

April  16, 1993. 

On  April  6. 1993.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted  a 
proposed  rule  change  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")>  and  Rule  19b-4 
thereunder.  '  The  proposal  amends 
Schedule  D  of  the  NASD  By-Laws  ^  in 
order  to  provide  a  procedure  for 
notification  to  Nasdaq  Operations  to 
identify  the  quotations  of  market  makers 
participating  in  a  distribution  as  passive 
in  accordance  with  Rule  10b-6A  under 
the  Act.  ■•  On  April  9, 1993  the  NASD 
filed  Amendment  No.  1  to  the  rule, 
which  made  technical  changes. 

Below  is  the  text  of  the  rule  change. 
Proposed  new  language  is  italicized. 

Schedule  D  to  the  NASD  By-Laws 

PART  VI 


Sec.  8.  Withdrawal  of  Quotations  and 
Passive  Market  Making 

(d)  Passive  market  maker  status  may 
be  granted  to  a  market  maker  that  is  a 


'  15  U.S.C.  78s(b)(l)(19«8). 

»17CFR240.19b-l(1992). 

>NASD  Securities  Dealers  Manual  (CCH). 
Schedule  D  to  the  By-Laws.  Part  VI.  Section  8, 
11824. 

«SecuriUes  Exchange  Act  Release  No.  32117 
(April  7. 1993).  58  FR  19598  {April  15. 1993). 
("Release  34-32117"). 


distribution  participant  in  order  to 
comply  with  Rule  lOb-6  or  Rule  10b-€A 
adopted  under  the  Securities  Exchange 
Act  of  1934,  as  amended,  on  the 
following  conditions: 

(1)  A  market  maker  acting  as  a 
manager  of  a  distribution  may  no  later 
than  noon  Eastern  Time  on  the  business 
day  prior  to  the  beginning  of  the 
cooling-off  period:  (i)  Provide  written 
notice  to  Nasdaq  Operations  of  the 
contemplated  date  and  time  to  the 
commencement  of  the  cooling-off 
period,  the  identity  of  the  market 
makers  that  are  distribution  participants 
that  intend  to  act  as  passive  market 
makers,  and  the  identity  of  the  Nasdaq 
security  or  securities  subject  to  Rule 
lObS;  and  (ii)  advise  the  market  makers 
that  have  been  identified  as  passive 
market  makers  and  that  their  quotations 
will  be  automatically  identified  as 
passive  market  maker  quotations  upon 
the  request  made  by  the  manager  unless 
they  submit  to  Nasdaq  Operations  the 
notice  specified  in  paragraph  (2).  below; 
provided,  however,  that  a  distribution 
participant  shall  inform  Nasdaq 
Operations  of  its  intention  to  act  as  a 
passive  market  maker  pursuant  to  the 
procedure  in  subparagraph  (i)  if  the 
manager  does  not  provide  the  required 
notification. 

(2)  A  market  maker  that  has  been 
identified  to  Nasdaq  Operations  as  a 
passive  market  maker  shall  provide 
written  notice  to  Nasdaq  Operations 
and  the  manager  of  its  intention  not  to 
participate  in  the  prospective 
distribution  or  not  to  act  as  a  passive 
market  maker  no  later  than  4:00  PM 
Eastern  Time  on  the  business  day  prior 
to  the  beginning  of  the  cooling  off  period 
in  order  to  avoid  naving  its  quotations 
identified  as  the  quotations  of  a  passive 
market  maker. 

(3)  In  the  event  the  manager  of  a 
distribution  is  not  a  market  maker,  each 
market  maker  that  is  a  distribution 
participant  shall  comply  with 
Subsection  (d)(1)  unless  another  market 
maker  has  assumed  responsibility  for 
compliance. 

For  purposes  of  this  paragraph  (d),  the 
term  "cooling-off  period"  refers  to  the 
period  specified  in  Rule  10b- 
6(a)(4)(xi)(A)  the  terms  "distribution" 
and  "distribution  participant"  refers  to 
these  terms  as  defined  in  Rule  10b- 
6(c)(5)  and  (c)(6)  and  the  term  "passive 
market  maker"  refers  to  this  term  as 
defined  in  Rule  10b-6A. 

I.  Background 

On  Julv  27, 1992.  the  NASD  filed  an 
amended  petition  for  rulemaking  with 
the  SEC  seeking  a  new  exception  to  Rule 
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lOb-6  *  that  would  permit  distribution 
participants  that  are  market  makers  to 
engage  in  "passive  market  making" 
during  the  two  day  cooling  off  period  in 
securities  of  certain  Nasdaq  National 
Market  System  issuers  involved  in  a 
secondary  distribution.  The 
Commission  subsequently  approved  a 
new  exception  to  Rule  lOb-6  and  a  new 
companion  rule.  Rule  10b-6A  ("passive 
market  making  rule"),  to  "permit 
passive  market  making"  in  connection 
with  certain  distributions  of  securities 
quoted  in  the  Nasdaq  System  during  the 
f>eriod  when  Rule  lOb-6  would 
otherwise  prohibit  such  activity.^  As 
adopted  Rule  10b-€  prohibits  a  passive 
market  maker  generally  from  entering  a 
bid  or  effecting  a  purchase  in  an  eligible 
security  at  a  price  that  exceeds  the 
highest  bid  for  those  securities 
displayed  on  Nasdaq  by  a  market  maker 
that  is  not  participating  in  the 
distribution  and  is  not  an  affiUated 
purchaser.'  One  of  the  terms  of  the 
passive  market  making  rule  is  that  each 
market  maker  that  is  a  participant  in  a 
distribution  that  determines  to  engage  in 
passive  market  making  is  obligated  to 
"notify  the  NASD  in  writing  in  advance 
of  its  intention  to  engage  in  passive 
market  making."* 

Moreover,  Rule  10b-6A  will  only  be 
available  for  registered  firm 
commitment  offerings  that  qualify  for 
the  two  business  day  cooling-o^  period 
under  Rule  10b-6(a)(4)(xi)(A) »  and  the 


'Rule  10b-6  prohibits  persons  engaged  in  the 
distribution  of  securities  from  bidding  for  or 
purchasing  any  security  which  is  the  subject  of  the 
distribution  or  related  securities.  The  Rule  generally 
requires  market  makers  in  the  security  who  are  also 
participant*  in  the  distribution  or  afDIialed 
puxchasars  to  withdraw  from  market  making,  (1 ) 
two  business  days  prior  to  the  commencement  of 
offers  or  sales  in  the  distribution,  if  the  securities 
are  priced  at  five  dollars  per  share  or  more  and  the 
public  float  is  400.000  shares  or  more  (10b- 
648)(4)lvi)(A]l,  or  {2J  nine  business  days  prior  to  the 
commericement  of  offers  or  sales  in  the  distribution 
in  tb«  case  of  all  other  securities  (10b- 
6(aM4)(xi)(C))  See  also  Rule  10b-6:  Interpretation  of 
"Business  Day"  (July  29.  1991)  (1991  Transfer 
Buider)  Fed.  Sec.  L.  Rep.  (CCH)  1  79,751  ( 'Business 
Day  Letter"). 

'See  supra  note 4. 

'Rule  lOb-6  defines  the  term  "afTiliated 
purchaser"  to  Include  an  eotity  acting  in  concert 
with  a  distribution  participant  in  making  purchases 
of  the  securities  or  an  entity  in  a  control 
relationship.  17  CFK  240.10b-6(cM6)(i). 

•17  CFR  240.10b-6.Mc)(7).  Release  No.  34-32117. 

•Pursuant  to  Rule  10b-6(aK4)(xiKA).  market 
makers  th<it  intend  to  participate  in  thd  distribution 
of  seojrities  are  prohibited  from  making  bids  or 
purchases  of  outstanding  securities  of  the  same 
class  as  the  securities  to  be  distributed  commencing 
two  days  prior  to  the  commencement  of  offers  or 
sales  of  the  securities  to  be  distributed  (or.  with 
respect  to  market  makers  that  are  members  of  the 
selling  group,  commencing  at  the  time  such  market 
maker  becomes  a  participant  in  the  distribution) 
with  respect  to  securities  with  a  minimum  price  of 
five  dollars  per  share  and  a  minimum  public  float 
of  400,(XK)  shares,  with  such  prohibition  continuing 


obligation  to  determine  whether  Rule 
lQb-6  or  10b-6A  is  applicable  to  the 
particular  offering  remains  with  the 
member  participating  in  the  offering. 

II.  Description  of  Proposed  Rule  Change 

Under  Section  8(b),  Part  VI  of 
Schedule  D,  as  clarified  in  Notice  to 
Members  88-69  (September,  1988).  a 
written  request  for  an  excused 
withdrawal  as  a  market  maker  is 
required  to  be  directed  to  Nasdaq 
Operations  when  a  market  maker 
intends  to  participate  in  a  secondary 
offering  subject  to  Rule  lOb-6,  The 
NASD  is  proposing  to  adopt  new 
Subsection  (d)  to  Section  8  of  Part  VI  to 
require  the  individual  market  makers, 
intending  to  act  as  passive  market 
makers,  or  to  permit  the  manager  of  a 
distribution  on  its  own  behalf  and  on 
behalf  of  the  intended  passive  market 
makers  to  provide  the  notification 
required  by  Rule  10b-6A  to  Nasdaq 
Operations  .  The  proposed  provision 
would  permit  the  manager  of  a 
distribution,  not  later  than  noon  Eastern 
Time  of  the  business  day  prior  to  the 
commencement  of  the  cooling-off 
period,*"  to  provide  written  notice  to 
Nasdaq  Operations  of  the  date  and  time 
of  commencement  of  the  cooling-off 
period,  the  identity  of  the  market 
makers  who  are  distribution 
participants  that  intend  to  act  as  passive 
market  makers,  and  the  identity  of  the 
security  or  securities  that  are  subject  to 
Rule  lOb-6.  This  provides  Nasdaq 
Operations  with  authorization  to 
identify  automatically  the  specified 
market  makers'  quotes  as  passive  and 
fulfills  the  notification  obligation  of  the 
identified  passive  market  makers 
pursuant  to  Rule  10b-6A. 

Where  the  manager  assumes 
responsibility  to  provide  such  notice  to 
Nasdaq  Operations,  the  manager  is  also 
required  to  inform  each  market  maker 
that  it  has  provided  such  advice  to 
Nasdaq  Operations  and  that  the  market 
makers  quotations  will  be  identified  as 
passive.  If  a  market  maker  that  has  been 
identified  to  Nasdaq  Operations  as  a 
passive  market  maker  determines  that  it 
does  not  intend  to  participate  in  the 
distribution  or  that  it  does  not  intend  to 
act  as  a  passive  market  maker,  the 


until  the  termination  of  the  offering.  Rule  10b-6A 
requires  that  the  offering  be  made  on  a  firm 
commitment  basis  and  the  market  makers 
participating  in  the  distribution  comply  with  a 
number  of  criteria  to  qualify  as  "passive  market 
makers."  See  supro  note  4. 

'"Pursuant  to  the  Business  Day  Letter,  supra  note 
5,  "a  business  day  should  generally  be  interpreted 
as  a  twenty-four  hour  period  determined  with 
reference  to  the  principal  market  for  the  securities 
to  be  distributed,  and  that  includes  a  complete 
trading  session  for  that  market."  (1991  Transfer 
Binder)  Fed.  Sec.  L  Rep.  (CCH)  at  1  76JB4. 


market  maker  is  required  to  notify 
Nasdaq  Operations  and  the  manager  in 
writing  by  4  p.m.  Eastern  Time  on  the 
day  before  the  cooling-off  period  begins 
of  such  fact. 

Where  the  manager  does  not  assume 
responsibility  to  provide  such  notice  to 
Nasdaq  Operations,  the  proposed  rule 
change  requires  each  market  maker  to 
inform  Nasdaq  Operations  of  its 
intention  to  act  as  a  passive  market 
maker  if  such  advice  is  not  provided  by 
the  manager  of  the  ofTering.  The 
proposed  rule  change  also  provides  that 
if  the  manager  of  the  offering  is  not  a 
market  maker  in  the  security,  each 
market  maker  is  required  to  notify 
Nasdaq  Operations  in  order  to  have  its 
quotations  identified  as  passive  unless 
another  market  maker  has  assumed 
responsibility  for  complying  with 
Subsection  d(l). 

The  NASD  anticipates  that  all 
members  of  the  underwriting  syndicate 
would  be  known  to  the  manager  on  the 
day  prior  to  the  commencement  of  the 
cooling  off  period.  The  foregoing 
procedure,  however,  would  only  cover 
those  members  of  the  selling  group 
kjiown  to  the  manager  on  the  day  prior 
to  the  commencement  of  the  cooling-off 
period.  Under  Rule  lOb-6.  the  cooling- 
off  period  commences  on  the  later  of  the 
applicable  time  period  (in  the  case  of 
offerings  complying  with  the  passive 
market  making  rule,  two  business  days 
before  the  beginning  of  the  distribution) 
or  the  time  the  member  becomes  a 
distribution  participant.  Therefore,  if  a 
member  is  not  included  in  the 
notification  provided  to  the  NASD  by 
the  manager  of  the  offering  under 
Subsection  (d)(1),  but  receives  an 
invitation  to  be  a  member  of  the  selling 
group  after  the  cooling-off  period  has 
commenced,  or  if  the  member  is  an 
affiliated  purchaser"  of  a  distribution 
participant,  the  member  shall  comply 
with  Rule  10b-6A  by  timely  initiating 
its  own  request  for  designation  as  a 
passive  market  maker  pursuant  to  the 
alternative  procedure  provided  in  a 
separate  provision  at  the  end  of 
proposed  paragraph  8(d)(1). 

III.  Related  Proposed  Rule  Change 

On  October  27.  1992,  the  NASD  filed 
with  the  Commission  SR^ASD-92-41 
which  proposed  to  adopt  new 
Subsection  8(d)  to  Part  VI  of  Schedule 
D  to  provide  a  procedure  to  prevent 
inadvertent  violations  of  the  two  or  nine 
business  day  cooling-off  periods  under 
Rule  lOb-6  by  requiring  that  the 
manager  (or  member  acting  in  a  capacity 
similar  to  the  manager)  of  the  offering 
notify  Nasdaq  Operations  of  the 


'  See  supra  note  7. 
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anticipated  offering  and,  by  noon  on  the 
day  prior  to  the  commencement  of  the 
applicable  cooling-off  period,  request 
Nasdaq  Operations  withdraw  the 
quotations  of  members  of  the 
underwriting  syndicate  and  selling 
group  that  are  identifled  to  Nasdaq 
Operations.  Thus.  SR-NASD-92^1  is 
broader  in  scope  than  the  rule  change 
filed  herein  as  it  would  require  that  the 
manager  of  the  offering  assume  the 
responsibility  of  requesting  Nasdaq 
Operations  to  withdraw  the  quotations 
of  distribution  participants  with  respect 
to  any  distribution  of  securities  subject 
to  Rule  lOb-6.  The  NASD  has  amended 
SR-NASD-92-41  to  include  rule 
language  similar  to  that  filed  herein  and 
would  also  require  the  manager  of  the 
offering  to  assume  the  responsibility  of 
notifying  Nasdaq  Operations  of  the 
identity  of  those  market  makers  that 
intend  to  engage  in  passive  market 
making  in  order  to  permit  Nasdaq 
Operations  to  identify  the  quotations  of 
such  market  makers  as  passive  in  lieu  of 
withdrawal  of  the  quotations.'* 
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IV.  Date  of  EfTectiveness  of  Proposed 
Rule  Change 

The  NASD  requests  the  Commission 
to  find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the  30th 
day  after  its  publication  in  the  Federal 
Register  and  that  such  approval  be 
temporary  for  a  60-day  period.  There  is 
inadequate  time  to  obtain  public 
comment  of  the  proposed  rule  change 
prior  to  effectiveness  of  Rule  10b-6A, 
since  Rule  10b-6A  will  be  effective 
prior  to  the  completion  of  a  notice  and 
comment  period  on  the  NASD's 
proposed  rule. 

The  NASD  further  states  that  the 
requirement  that  market  makers  notify 
the  NASD  of  their  intention  to  engage  in 
passive  market  making,  was  previously 
noticed  by  the  SEC  in  connection  with 
the  SEC's  publication  of  Rule  10b-6A  in 
October  1992."  No  comments  were 
received  that  objected  to  the  proposed 
notification  provision.  Therefore  the 
NASD  believes  that  the  Commission 
will  not  receive  any  adverse  comment 
on  the  proposed  rule. 

In  addition,  the  notification  provision 
was  proposed  in  the  NASD's  original 
Petition  for  Rulemaking  to  amend  Rule 
lOb-6  that  was  filed  with  the  SEC  on 
June  28, 1991  and  in  the  Amended 
Petition  for  Rulemaking  that  was  filed 
with  the  SEC  on  July  27, 1992.  These 
petitions  were  developed  by,  and 


"See  SR-NASD-92-41.  Amendment  No.  2.  The 
Commission  published  for  public  comment  SR- 
NASD-92-«l  In  Securities  Exchange  Act  Release 
No.  34-32160  (April  16.  1993). 

"See  Reletse  No.  34-31347  (October  22. 1992): 
57  FR  49039  October  29. 1992). 


widely  circulated  among,  members  of 
the  nASD  that  conduct  a  business  in 
underwriting  public  offerings  of  Nasdaq 
securities  on  a  firm  commitment  basis. 
Thus,  the  concept  of  the  necessity  for 
prior  notification  of  the  NASD  of  a 
market  maker's  intention  to  engage  in 
passive  market  making  has  been  a 
feature  of  the  NASD's  passive  market 
making  proposal  that  has  been 
discussed  frequently  in  NASD 
committee  and  Board  of  Governor 
meetings  since  1991. 

Finally,  the  Commission  published 
for  comment  SR-NASD-92-41,  as 
amended  to  include  the  proposal 
contained  herein  as  part  of  a  broader 
amendment  to  Schedule  D  to  the  NASD 
By-Laws.  SR-NASD-92-41  provides  a 
procedure  for  managers  of 
underwritings  of  Nasdaq  securities  to 
assume  responsibility  to  ensure  that  the 
quotations  of  market  makers 
participating  in  the  offering  are  either 
withdrawn  or  identified  as  passive  on 
commencement  of  the  applicable 
cooling-off  period  under  Rule  lOb-6. 
The  public  will,  therefore,  have  an 
opportunity  to  comment  in  connection 
with  the  rule  change  proposed  herein 
with  respect  to  compliance  with  Rule 
10b-6A  during  the  period  when  the  rule 
change  is  temporarily  effective  and  in 
connection  with  the  broader  rule  change 
proposed  in  SR-NASD-92-41  with 
respect  to  compliance  with  Rule  10b-€ 
and  Rule  10b-6A. 

V.  Discussion  and  Findings 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  the  NASD.  Specifically, 
the  Commission  believes  that  the  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b){6)  of  the  Act.>*  Section 
15A[b)(6)  requires  that  the  rules  of  the 
NASD  be  designed  to  prevent  fraudulent 
and  manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  and  in  general  protect  investors 
and  the  public  interest.  The 
Commission  believes  that  the 
notification  procedure  approved  herein 
will  provide  a  safeguard  or  back-up  for 
the  internal  compliance  procedures  of 
member  firms  obligated  to  comply  with 
Rule  lOb-6  or  Rule  10b-6A  and  provide 
a  mechanism  to  help  prevent 
inadvertent  violations  of  the  notification 
requirement  of  Rule  10b-€A. 

Pursuant  to  section  19(b)(2)  of  the 
Act,"  the  Commission  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  to  the  30th  day  after  publication  in 


the  Federal  Register.  The  Commission 
believes  the  proposed  rule  change  will 
assist  market  makers  in  complying  with 
the  notification  obligation  contained  in 
Rule  10b-6A  by:  (1)  Clarifying  the  time 
that  such  notification  is  required  and 
that  such  notification  should  be  directed 
to  Nasdaq  Operations;  (2)  providing  a 
procedure  for  the  manager  of  an  offering 
to  provide  the  requisite  notification  to 
Nasdaq  Operations  on  behalf  of  the 
market  makers  in  order  to  ensure  that 
the  qttptations  of  the  market  makers  are 
identified  as  passive  on  the 
commencement  of  cooling  off  period; 
and  (3)  providing  an  alternative  for 
individual  market  makers  to  meet  their 
notification  obligation  instead  of  the 
manager. 

VI.  Solicitation  ofCoinments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  4,'50  Fifth  Street  NVV.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  May  13. 1993. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be.  and  hereby  is.  approved  until  June 
21. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  the  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

jFR  Doc.  93-9409  Filed  4-21-93;  8:45  ami 
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"15  U.S.C.  78s(b)(2). 


"17CFR20O.3O-3(a)(12). 


21616 


Federal  Register  /  Vol.  58,  No.  76  /  Thursday,  April  22.  1993  /  Notices 


[R«tMM  No.  94-a21«1:  FN*  No.  SR-NYSE- 
93-6] 

SeN-Regulatory  Organizations;  fWng 
and  Iminediate  Effectiveness  of 
Proposed  Ruta  Change  by  the  New 
York  Stodi  &(change,  Inc^  Relating  To 
Increases  to  One-Tlme  Annual 
Ucansing  and  Support  Fees  for  PJC. 
Software  Products  and  the 
EstabUshment  of  Prices  for  Multi- 
System  Users  af>d  for  an  Upgrade 
System  for  P.C.  Falibadc  ^ 

April  16, 1903. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  January  28, 1993. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
April  15. 1993.  the  NYSE  submitted  to 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change. >  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  instituting  fee 
increases  affecting  one-time  annual 
licensing  and  support  of  P.C.  software 
products  and  introducing  new  pricing 
for  multi-system  users  and  for  an 
upgrade  system  for  P.C.  Fallback.^  The 
Exchange  proposes  to  adopt  the 
following  fee  schedule: 

New  York  Stock  Exchange  PC 
Products  Pricing  Schedule 


New  York  Stock  Exchange  PC  Prod- 
ucts   PRictNG    Schedule— Continued 


Current 

pric- 

New  pric- 

log 

ing 

PCFailback: 

Upgrade— One- 

time  fee: 

Multi-system 

lK«n»- 

ing»«  

N/A 

$35,000 

Single  user 

licensing  ... 

N/A 

10,000 

'  See  lelter  from  James  E.  Buck.  Senior  Vice 
President  and  Secretary.  NYSE,  to  Diana  Luka- 
Hopson.  Branch  Chief.  Cominission.  dated  April  15. 
1993.  Amendment  No.  1  clariHed  the  Exchange's 
purpose  for  the  proposed  rule  change. 

'If  communication  links  between  member  Hrm 
computers  and  the  NYSE's  SuperDOT  system 
should  fail.  PC  Fallback  offers  that  member  firm 
an  alternative  method  of  accett  to  SuperfXTT. 


Current  pric- 

New pric- 

ing 

ing 

New  users- 

" 

One-time 

fee: 

Multi-system 

licensing" 

N/A 

100,000 

Single  user 

licensing-8 

input  de- 

vices   

'$20,000 

30.000 

Single  user 

licenstfig- 

16  input 

devices  .... 

'$25,000 

30.000 

Annual  Heart- 

ing and  sup- 

port: 

Mutli-system 

user"  

N/A 

20.000 

Single  user  .. 

$300 

5,500 

PC  DOT:" 

l^ew  users- 

One-time 

fee: 

Multi-system 

licensing  • 

U/A 

5,000 

Single  user 

licensirtg  ... 

$1,000 

1,500 

Annual  licens- 

ing and  sup- 

port: 

Multi-system 

user*  

N/A 

2,500 

Single  user  .. 

$500 

750 

List  prixessing:  * 

New  users- 

One-time 

fee: 

Multi-system 

licensirtg" 

N/A 

10,000 

Single  user 

licensir>g  ... 

$1,000 

3,000 

Annual  licens- 

ing and  sup- 

port 

Multi -system 

user*  

N/A 

5,000 

Single  user  .. 

$1,300 

1,500 

N/A — Not  applicable. 

^The  current  P.C.  Falltwctc  fees  are 
determined  according  to  the  numt)er  of  users. 

*PC  DOT  provides  NYSE  members  access 
to  SuperDOT  thfougti  a  persorwi  computer. 

^List  processing  enables  subscribers  to 
easily  develop  and  maintain  up  to  200  lists  of 
up  to  500  market  orders  eacti  on  a  member's 
personal  computer. 

*  Multi -system  rates — any  con^pany  with  4  or 
trxwe  systems. 

'50%  Discount  for  second  system;  75% 
discount  for  each  system  over  2. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  si)ecified  in  Item  TV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  sudi  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  change  is  to 
provide  for  the  ongoing  development  of 
P.C.  Product  support  and  to  offer  P.C. 
Fallback  Software  upgrade  for  systems 
that  can  no  longer  be  supported  due  to 
changes  in  P.C.  technology.  P.C. 
products  were  developed  in  the  raid 
1980's  and  employed  technology 
available  at  that  time.  As  technology 
progressed,  the  original  P.C.  hardware 
fmd  software  became  obsolete  and 
unmaintainable.  In  order  to  maintain 
and  upgrade  P.C.  Products,  additional 
costs  have  been  and  will  continue  to  be 
incurred  to  develop  new  software  that 
will  adequately  fulfill  the  needs  of  our 
customers  and  the  requirements  of  our 
systems.*  The  new  pricing  is  aimed  at 
recovering  costs  to  upgrade  and 
maintain  P.C.  Product  software. 
E)epending  on  the  number  of 
subscribers,  the  new  pricing  structure 
will  recover  some  or  all  of  the  costs  that 
are  being  incurred  to  upgrade  and 
provide  ongoing  support  of  P.C. 
Products.  Use  of  P.C.  Products  (P.C.  Dot. 
P.C.  Fallback.  List  Processing)  is  at  the 
sole  discretion  of  the  Member  Firm  and 
is  not  required  for  trading  at  the  NYSE.' 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members, 
issuers  and  other  persons  using  its 
services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  fee  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act 


"The  Exchange  states  that  its  previous  pricing 
schedule  has  been  in  effect  since  1988.  See 
Securities  Exchange  Act  Release  No.  Z5926  fluly  20, 
1988).  53  FR  28304  (July  27,  1988)  (file  No.  SR- 
NYSE-88-18). 

'  See  Amendment  No.  1,  supra  note  1. 
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C.  Seif  HegulmtBiy  Or^snRsbovt's 
StateimeM-om€jemments  mi  the 
Proposed  Xufe  Otange  Ueceived  fkvm 
Members.  Part Jcywite  ■or  OUtors 

The  ExcbM^  bos  aot  solicited.  «od 
does  not  intend  to  solicit,  comments 
regardii^g  the  proposed  rule  change.  The 
Exchange  ^as  not  received  any 
unsolicited  wriUen  comments  from 
members  or  cither  Interested  parties. 

IIL  Oats  wtEOmMmmmm  af  iw 
PtmfmmdMjalmChmmfiBmmdTuumgiar 
ConuBHsian  Actmo 


[RelMweNa 


S»lf  ntguMotf  Ofgaahrtiow;  fMng 


The  foregoing  rule  change  establishes 
or  dnn^ges  a  doe,  foe,  or  other  t^arge 
imp>o8ed  by  the  £xcinT\ge  and  therefore 
has  become  effective  ptirsuart  to  section 
19(b)(3)(A)  of  Ibe  AM  and  subparagraiA 
(e)  of  Rule  l^fth-4  tirareunder.  Al  aofj 
time  vdthin  60  dajrs  of  the  filii^  of  such 
proposed  nde  duotge.  Ihn  Conmiission 
may  sunmiaHly  tlbrqgBte  such  rnle 
change  IT  H  wppotn  to  the  Commission 
that  such  action  ts  necessary  or 
approptiafte  in  Urn  prMk:  interest,  for 
the  protection  of  inveslors.  or  oMhenvise 
in  furtherance  cffhepmposes  of  the 
Act. 

IV.  Soliriladiwi  •rCoMiaeato 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argumenis  concerning  the  foregoing. 
Persons  mainqg  writleR  submissions 
should  file  six  copies  tbereof  with  the 
Secretary .  Seciinti«s  «i»d  Exctaenge 
Commissien.  45Q  FiMi  Street  NW.. 
Washinglaa.  OC2ftS«9.  Copin  •£  the 
subraisaioB.  aU  subaqueat 
amendmenOs.  all  nvrtttea  statements 
with  respeol  to  ths  proposed  nil* 
change  that  ara  AM  with  tk» 
Commi8SMa.«nd  all  wiiWuii 
communications  relatie^  to  iha 
proposed  mle  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  mth  the 
provisions  of  5  U.S.C  &5Z.  will  be 
available  for  inspection  and  copying  at 
the  Commissioa's  ftMk:  AeSenence 
Section.  450  fifth  Street.  NW, 
Washii^gton.  DC  20549.  Copies  of  such 
niing  wiD  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  siiMnissions 
should  relar  to  File  No.  SR-NYSE-93- 
06  and  should  be  submitted  by  May  13, 
1993. 

For  tbe  Gonnniasioi^  by  tka  Oivisioa  of 
Market  AqgHJatioa.  pursuant  le  dek^t«d 
audxKity. 

Margam  H.  McFariand. 

Deputy  Seawtmy. 

IPS  Doc  «3-«i13  FMed  4-»^3:  ^AS  aii4 

BMxma  cooc  «i».«i-M 


Of        _ 

York  Stock  Exchang*.  Inc.,  Ralating  la 
Intefpr^aUcM  to  Aula  345  EatablJahli^ 
a  Naa<  Cat^joiy  ol  Umitad  Hifllatrtion 
for  Root  Mambara.  and  tha  ConlanI 
Outllna  for  tha  ExaaUaaUon  AAoduta  lor 
Roor  Mambara  Engagad  in  Piibtic 
Bualnaaa  MdM  Profaaaianal  Cuatotaara 

April  16, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1S34 
{"Act"),  15  U.S.C.  78s(b){l).  notioais 
hereby  given  that  on  February  10, 1993, 
the  New  Votk  Stock  Exchenga,  faia 
{"NYSE"  or  "Exchange**)  fiiad  with  tba 
Securities  and  Exchange  Commission 
("Commission "J  the  proposed  rule 
change  as  described  in  Hems  1,  H  and  TH 
below,  which  Items  have  been  prepared 
by  the  setf-regirfatory  organization.  TTie 
Commission  is  pubiis^ng  this  notice  to 
solicit  comments  on  the  proposed  rule 
chai)^  hom  interested  paities. 

I.  Self-Kqgnlatory  Organisation^ 
Statement  cf  the  Terms  of  Sabstance  of 
the  Proposed  Kule  Change 

The  Exchange  has  filed  a  proposed 
interprrtetion  la  Rtila  345  estaM  ishing  a 
newcategory  of  limited  registration  for 
floor  members  engaged  in  public 
business  with  professioiiai  customers 
and  the  Content  Outline  for  the 
Examination  Module  for  Floor  Members 
Ei\gaged  In  Public  Business  with 
Professional  Customers.'* 

II.  Self-JtaguUttaryOrganizatioa'a 
SlatemeM  of  the  Pacfoae  oC  and 
Stati^ary  Basis  Car.  tlie^apaaed  Rale 
Change 

In  its  filing  with  tiw  Commission,  the 
self-regulatory  organization  included 
statements  conoerDing  the  purpose  of 
and  basis  far  the  proposed  rule  chai^ 
and  discussed  any  oaninents  it  received 
on  the  proposed  •rol«  change.  The  teMt 
of  these  Aatements  may  be  examined  at 
the  places  spedlied  in  Item  IV  b»low. 
The  self-regulatory  organization  has 
prepared  sumnraries.  set  forth  in 
Sections  A,  B  and  C  below,  oi^te  most 
significant  aspects  of  stidi  statements. 


'Ai  part  oflJnpTopored rule  change,  tlie -NYSE 
is  also  seeking  approval  ol  ibe  a^j^^'^g"""  UmII. 
See  letlar  Trom  Donald  van  Weezel.  Managing 
Director,  Kegxiiatory  ATTain.  WYSt  to  Diana  Luka- 
Hopaen.  Br«naiChMf.Oivi9ien«rMviM( 
Rsgulation.  Commission,  dated  February  26. 1993. 


A.  Self-hBguiQtmfOr^mamtioa*s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  me  Froposed  Bale 
Change 

Curvently.  members  located  on  tha 
floor  of  The  Exchaitga  mIu)  wish  to 
transact  business  with  the  public  are 
required  to  be  Series  7  (General 
Securities  Registered  Representative 
Examination)  qaalifiad  ragiJeiad 
repiaaaauntaa.  Uo«rawar.  tha  lawal  ol 
knowledge,  skills  and  abilities  reauired 
to  parioria  the  activities  ai^^Bed  Id  by 
Exchange  members  who  rYMidwcl  a 
public  business  that  is  iiautad  to 
transacUoos  in  NYSE-listad  securities 
with  professional  tnvastots  is  l«*<f  than 
that  needed  to  conduct  a  full  service 
business  wtth  i«(n1  oaatewars. 

Consequently,  the  Series  7A 
Examination  hrn  bean  dovetaped  as  a 
module  ofthe<>weral  Seoartties 
Registered  RflpnaMntattwa  Examtnation 
(Series  7)  to  lest  the  knowledge  of 
relevant  .securities  laws  and  Exchange 
rules  required  of  members  who  accept 
orders  from  professional  customers*  for 
execution  on  the  trading  f^oor.  The 
NYSE  proposes  to  aaiand  its 
latoipiatetion  to  Ruta  34S.1S  to 
establish,  ias  a  aaw  category  «f 
registration,  limited  mf^^ifltniCioa  ior  floor 
members  who  have  Trriitt fully 
com  plated  tin  Sarias  7A  axaaanetion.* 

A  committee  of  noar  member 
represealMives  in  oeni«acttoa  with  the 
ExCkmge  staff  davotepad  tb«  CoMent 
Outline  of  the  Series  7A  which  details 
the  ooverage  of  the  eKsoMnation  module. 

The  statutory  basis  for  the  proposed 
rule  tiiange  lies  in  sectkm  efcM3ffB)  of 
the  Act.  Ortdwr  that  Sectkm,  the 
Exchange  may  bar  «  nattaal  person  from 
becoming  a  OMBthar  if  such  iMtiuai 
person  does  not  meet  such  standards  of 
training,  experience  and  competence  as 


'  The  propota]  would  define  a  proTassional 
customer  to  Include:  A  tiardi;  tiu«l  company; 
msuiwice  cempafiv;  «nwe»lBMnl  «rw«l,  ilM«  or 
political  uibdi  viaran  fhmmol.  rtiarWiMa  oriMnpi-ofil 
education^  laslttuUiai  nfuteted  under  Ibe  laws  ot 
the  United  Stales  or«nyaUtaor  peasion  orproTrt 
sharing  plan  sifbjecl  to  dOSA  or  irf  an  agmn^  of  The 
United  States  or  of«Mate«r«po>aical  eiibdiincioB 
thereof  or  wyyiwiQa  <Ao1iat.or  ha«  \im4m 
managemaoL  turn  twigiblw  ii««m  of  at  4aaj(  tixtoea 
million  dollars. 

For  purposes  oT  the  deriaitioo  ot  proTeasionrf 
customer,  the  term  "^penon'^'woaM  ntean  ft»e  sainn 
as  that  term  if  4efiiMi  ia  NYSE  Bnla  2.  aw:«plth« 
it '■'  TiTninrliidii-»atiiri  jwmiiii 

Thm  Ftrhmtf  tiam  that  tk»  ■bave.dafinitiaw  i» 
derived  from  the  ttita  "(tatignated  account"  as  used 
in  NYSE  Rule  rsi  tMargin  Requtreinents)  and 
interpretations  a»efwf  ••  ieamaw) «  yMfeaaiafMi  or 
sophisticated  cuMoaiac. 

'Ta<^ytwniixww>wi1iya  towaiMgyiina 
Furlong.  ClracKvJbiU  and  iatarptataUve.SLiu>/Wd«. 
NYSE  and  Cheryl  Evans-DuaTaa.  AMoraey. 
Exchange  Branch.  Diviiton  t/f  Market  Angulation. 
CoBHmaaioi.aa  A^  4.  tSKS. 
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are  prescribed  by  the  rules  of  the 
Exchange. 

Pursuant  to  this  statutory  obligation, 
the  Exchange  has  developed 
examinations  that  are  administered  to 
establish  that  Exchange  floor  members 
performing  specific  functions  have 
attained  specified  levels  of  competence 
and  knowledge. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  interpretation  to  Rule  345 
or  the  Content  outline  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NVV., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 


filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
10  and  should  be  submitted  by  May  13, 
1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 
Dep  u  ty  Secretary. 
(FR  Doc.  93-9410  Filed  4-21-93:  8:45  am] 
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[Investment  Company  Act  Rel.  No.  19411; 
812-7770] 

The  Vanguard  Group,  Inc.,  et  al.; 
Notice  of  Application 

April  16.  1993 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPUCANTS:  The  Vanguard  Group,  Inc. 
{'■TVCI"),  Vanguard  Money  Market 
Reserves,  Inc..  Vanguard  Institutional 
Portfolios,  Inc.,  Vanguard  Municipal 
Bond  Fund,  Inc..  Vanguard  California 
Tax-Free  Fund,  Vanguard  New  Jersey 
Tax-Free  Fund,  Vanguard  New  York 
Insured  Tax-Free  Fund,  Vanguard  Ohio 
Tax-Free  Fund,  Vanguard  Pennsylvania 
Tax-Free  Fund.  Vanguard  Bond  Market 
Fund,  Vanguard  Fixed  Income 
Securities  Fund.  Inc.,  Wellesley  Income 
Fund,  Inc.,  Vanguard  Preferred  Stock 
Fund,  Vanguard  Convertible  Securities 
Fund,  Inc.,  Vanguard  Asset  Allocation 
Fund,  Inc..  Wellington  Fund,  Inc., 
Trustees'  Commingled  Fund,  Vanguard 
Equity  Income  Fund,  Inc.,  Vanguard 
Index  Trust.  Vanguard  International 
Equity  Index  Fund,  Inc.,  Vanguard 
Quantitative  Portfolios,  Inc.,  The 
Windsor  Funds.  Inc..  PRIMECAP  Fund. 
Inc.,  Vanguard  World  Fund,  Inc., 
Vanguard/Morgan  Growth  Fund,  Inc., 
Vanguard  Explorer  Fund,  Inc.,  Vanguard 
Small  Capitalization  Stock  Fund.  Inc.. 
Vanguard  Specialized  Portfolios,  Inc., 
Vanguard  Variable  Insurance  Fund,  and 
any  new  registered  open -end 
management  investment  companies 
subsequently  organized  by  TVGI  that 
participate  in  the  arrangements  to 
capitalize  and  operate  TVGI  (such 
existing  and  subsequently  organized 
investment  companies  collectively 
referred  to  herein  as  the  "Funds"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  fi'om  the 
provisions  of  section  15(a)  and  rule  18f- 
2. 


SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  permitting  the 
Funds  to  enter  into  contracts  with 
investment  advisers,  which  contracts 
have  not  been  approved  by  the 
applicable  Fund's  shareholders. 
FILING  DATE:  The  application  was  filed 
on  August  2, 1991  and  amended  on  May 
28. 1992  and  August  26, 1992.  Counsel, 
on  behalf  of  the  applicants,  has  agreed 
to  file  a  further  amendment  during  the 
notice  period  to  make  certain  technical 
changes.  This  notice  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  (he  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
May  11, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  Vainguard  Financial  Center, 
P.O.  Box  2600,  Valley  Forge.  PA  19482. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ames  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  Elizabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  THb 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  registered  open-end 
management  investment  companies, 
organized  as  either  Pennsylvania 
business  trusts  or  Maryland 
corporations.  The  Funds  offer  shares 
with  no  sales  load  or  redemption  fee. 
except  for  Vanguard  Specialized 
Portfolios,  Inc.,  which  imposes  a  1%  fee 
upon  certain  redemptions  or  exchanges. 
The  same  ten  persons  comprise  each 
Fund's  board  of  directors  or  trustees  (the 
"Directors/  Trustees").  Eight  of  these 
persons  are  not  "interested  parsons"  of 
the  Funds  or  of  any  investment  adviser 
to  the  Funds. 
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2.  TVGl  is  a  registered  invesdneat 
adviser,  organized  «s  a  Penns}-lvanii 
corporatiooL  TVGI  is  »  wboHy  and 
jointly  cfwned  asKl  capitalized 
aibsidury  of  tlte  Foods.  TVGI  provides 
to  the  Funds  virtually  ail  of  their 
necessary  corporate  raanageiiMBt 
services  and  distributioa  services  at 
cosL  TVGI  also  provides  investoMRt 
advisory  services  to  certain  Funds  at 
cost. 

3.  Applicants  seek  an  order  of 
exemption  from  section  15ta)  and  rule 
18f-2  to  permit  an  investment  adviser  to 
serve  and  act  as  an  investment  adviser 
to  Fund  pursuant  to  a  written  contract 
wiiich  has  not  been  approvmi  by  lite 
vote  of  a  majority  of  the  outstanding 
voting  securities  of  the  Fund,  including 
a  contract  which  has  been  terminated  as 
a  result  of  its  assignment.  TTie  requested 
relief  would  allow  the  Fuxxis  to  utilize 
multiple  investinaat  advisers,  replace  or 
add  investment  advisers,  and  revise 
investment  advisory  fees  vritbout  the 
delay  and  expense  of  soliciting  proxies. 

4.  Prior  to  employing  a  new  adviser: 

(a)  the  staff  of  TVGI  will  have  assessed 
the  need,  evahiated  the  adviser's 
qualificrtions  relative  to  the  other 
options  •available,  and  negotiated  a  fee; 

(b)  a  majority  of  the  independent 
Directors/Trustees  will  have  considered 
and  approved  the  selection;  and  (c)  the 
F\inds'  shareholders  wil!  receive  at  least 
30  days'  advance  written  notice  of  the 
employment  of  the  new  adviser,  which 
will  contain  substantially  all  tfw 
information  about  the  adviser  that 
would  be  required  by  the  rules 
governing  proxy  solicitation. 

Applicants'  Analysts 

1.  Section  15(a)  provides,  in  relevant 
part,  that  H  is  unlawful  feu-  any  person 
to  act  as  an  investment  adviser  to  a 
registered  iavestnumt  company  exoeptt 
pursuant  to  a  written  ooirtract  that  has 
been  approved  by  a  majority  of  the 
investment  company's  outstarKling 
voting  securities.  Rule  181-2  provides, 
among  other  things,  that  each  series  or 
class  of  stock  in  a  series  company 
affected  by  a  matter  nrast  approve  such 
matter  if  the  Act  requires  shareholder 
approval. 

2.  Applicants  contend  that  section  15 
wras  adopted  to  mitigate  or  eliminate  the 
potential  for  abuse  which  arises  from 
the  conflict  between  the  interests  of 
sharriioiders  and  the  interests  of 
external  investment  advisers. 
Applicants  ugae  that  this  conflict  exists 
principally  because  the  investment 
adviser  provides  corporate  managoment 
and  distribution  services  to  the 
investment  company,  and  therefore  the 
investment  company,  «s  a  practical 
matter.  Cftnnot  freely  select  or  easily 


change  its  investment  adviser  or 
negotiate  fees  at  anns  length  because 
there  is  no  practical  altemativa  to 
retaining  the  curront  adviser.  Applicants 
state  that  the  requirement  for 
shareholder  mppTQval  of  a  new  adviser  is 
a  remedial  measure  crafted  to  provide 
some  protection  for  shareholders  against 
potential  abuses  arising  from  the 
inherent  conflict  arising  from  the 
external  management  structure. 

3.  Applicants  assert  that  because  the 
Funds  provide  their  own  corporate 
management  and  distribution  functions, 
they  are  not  like  the  externally  managed 
investment  company  whose  external 
investment  adviser  effectively  controls 
the  investment  OMupany  and  has  im 
reason  or  incentive  to  have  its 
investment  company  select  other 
advisers.  The  Funds  are  stnsctmed  to  be 
able  to  employ  inve^ment  advisers 
solely  feir  their  ability  to  provide  quality 
advice  si  a  competitive  price  because 
they  are  not  dependent  on  an  external 
adviser  for  essential  management  and 
distribution  services.  Aooardii^iy, 
applicants  stale  that  the  Funds  hava 
eliminated  the  conflict  which  is  the 
reason  for  the  voting  requirement 

4.  Section  6(c)  authorizes  the 
Commission  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemptions 
are  apprbpriate  in  the  public  interest 
and  consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants  assert 
that  the  section  6(c)  standards  for 
exemp^;on  are  met.  Applicants  state  that 
because  the  Funds  have  established  a 
structure  and  operating  arrangements 
which  eliminate  the  conflict  section  15 
was  designed  to  address,  it  is 
appropriate  in  the  public  interest,  and 
consisteirt  with  the  protections  of  the 
Funds*  shareholders  and  the  pirrposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  to  eliminate  the 
costs  of  a  proxy  solicitation  and 
potential  adverse  consequences  arising 
from  a  delay  in  changing  advisers. 

Ap^iKcants'  Conditions 

Applicants  Cfgree  that  if  the  requested 
order  is  granted,  the  Sollowing 
conditions  will  apply: 

1.  The  shareholders  of  a  Fund  will 
have  approved  "by  the  vote  of  a 
majority  of  the  outstanding  voting 
securities"'  their  Fund  operating  in  the 
manner  specified  in  the  application. 

2.  Each  Fund  will  continue  to  operate 
as  a  member  of  the  Vanguard  Group 
with  ""internalized"  oorpoiala 
management  and  distribution  services 
provided  on  a  "at  cost"  basis. 


S.  The  Funds  do  not  charge  a  "sales 
load"  M  defined  in  section  2^H35)  of 
the  Act  la  the  event  that  any  Fund 
imposes  a  redemption  fee  or  other 
charge  for  redeeming  shares  and  elects 
to  rely  upon  the  exemption  requestad,  it 
will  waive  the  redemptioa  fee  or  other 
charge  for  a  period  of  at  least  90  days 
after  sending  the  infoimation  to 
shareholders  reouired  bv  condition  7, 

4.  Each  Fund  nas  disclosed  in  its 
prospectus  the  existence,  substance  and 
effect  of  this  order. 

5.  No  director  or  officer  of  a  Fund  or 
TVGI  owns  directly  or  indirectly  (other 
than  through  a  pooled  investment 
vehicle)  any  interest  in  the  investment 
adviser. 

6.  The  Directors/Tnistees,  including 
the  Directors/  Trustees  who  are  not 
"interested  persons"  of  a  party  to  the 
contract,  have  considered  and  voted  to 
approve  each  advisory  contact  in  the 
manner  required  by  the  Act  and  rules 
thereunder. 

7.  Not  less  than  30  days  prior  to  the 
initial  effective  date  of  any  written 
contract  (whether  du^  to  the  proposed 
employment  of  a  new  adviser  or  because 
an  existing  adviser's  contract  has  or  will 
terminate  as  a  resuh  of  an  assignment), 
or  of  any  amendment  to  the  terms  of  an 
existing  contract,  the  Funds  shall  have 
mailed  (or  sought  to  have  others  mailed) 
written  information  concerning  the 
adviser  and/or  the  contract  changes  (as 
appropriate)  to  all  shareholders. 

fa)  the  Funds  will  follow  the 
procedures  set  forth  in  rule  14a-l  umler 
the  Securities  Exchange  Act  of  1934 
("1934  Act'T  in  an  effort  to  assure  that 
the  written  information  is  sent  to  all 
shareholders  who  would  have  received 
a  proxy  statement  pursuant  to  the  SEC's 
proxy  solicitation  rules. 

(b)  The  written  mformation  shall 
include  such  information  concerning 
the  adviser  and/or  contract  as  is 
necessary  to  provide  the  context  for  the 
shareholder  to  undecstand  the  reason 
and  circumstances  for  the  disclosure  he/ 
she  is  receiving,  and  such  information 
relevant  to  that  adviser  and/or  proposed 
revised  tenns  of  the  x:hange  and  to 
enable  the  shareholder  to  determine 
whether  to  continue  to  hold  his/her 
investment  in  the  Fund. 

(c)  The  specific  information  to  be 
provided  will  be  that  listed  in  Exhibit  5 
to  the  application  (which  is  developed 
based  upon  the  current  regulation  14C 
and  schedule  14C  under  the  1934  Ad; 
rules  20a-l  20a-2.  and  20a-3  under  the 
Act;  and  Form  Nl-A  under  the  Actl.  la 
lieu  of  providing  a  balance  sheet  of  the 
adviser  as  required  by  rule  20B-2(a)(9) 
under  the  Act,  the  Funds  will  disclose 
to  shareholders  any  finaodal  condition 
of  the  adviser  which  is  reaaonaiily  likely 
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to  impair  the  adviser's  ability  to  fulfill 
its  commitment  under  the  advisory 
contract.  The  written  information  shall 
also  disclose  the  fees  which  the  adviser 
charges  other  registered  investment 
companies  which  have  a  primary 
investment  objective  similar  to  that  of 
the  Funds. 

(d)  The  written  information  shall  not 
contain  any  statement  which,  at  the 
time  and  in  light  of  the  circumstances 
under  which  it  is  made,  is  false  or 
misleading  with  respect  to  any  material 
fact,  or  omits  to  state  any  material  fact 
necessary  in  order  to  make  the 
statements  therein  not  false  or 
misleading  or  necessary  to  correct  any 
statement  in  any  earlier 
communications  with  respect  to  the 
subject  matter  which  has  become  false 
or  misleading. 

(e)  Concurrent  with  the  mailing  of  the 
written  information  to  shareholders,  the 
Funds  will  Hie  a  copy  of  the  written 
information  with  the  SEC  referencing 
the  exemptive  order. 

(f)  Pursuant  to  the  record-keeping 
requirements  of  rule  31a-2(2),  the 
Funds  will  maintain  and  preserve  a 
copy  of  the  written  information  sent  to 
shareholders,  which  shall  be  available 
for  inspection  by  the  SEC. 

8.  TVGI  will  provide  general 
management  and  administrative 
services  to  the  Funds,  and,  subject  to 
review  and  approval  by  the  Directors/ 
Trustees,  will:  (a)  Set  the  Funds'  overall 
investment  strategies;  (b)  select  or 
terminate  advisers;  (c)  allocate  and, 
when  appropriate,  reallocate  the  Funds' 
assets  among  advisers;  (d)  monitor  and 
evaluate  the  performance  of  advisers; 
and  (e)  ensure  that  the  advisers  comply 
with  the  Funds'  investment  objectives, 
policies,  and  restrictions. 

By  the  Cxjmmission. 
Margarat  H.  McFaiiand. 
Deputy  Secretary. 

[PR  Doc.  93-9364  Filed  4-21-93;  8:45  am] 
BlUJNOCOOe  Mio-ei-M 


SMALL  BUSINESS  ADMINISTRATION 

Honolulu  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Honolulu  District 
Advisory  Council  will  hold  a  public 
meeting  at  9:30  a.m.  on  Wednesday, 
May  19. 1993,  at  the  Prince  Kuhio 
Federal  Building,  300  Ala  Moana 
Boulevard,  Conference  Room  4113A. 
Honolulu,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 


For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director.  U.S.  Small  Business 
Administration,  300  Ala  Moana 
Boulevard,  room  2314,  Honolulu, 
Hawaii  96850.  (808)  541-2965. 

Dated:  April  16. 1993. 
Dorothy  A.  Overal. 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[PR  Doc.  93-9384  Filed  4-21-93:  8:45  am) 
MLUNO  CODE  MK-OI-M 


Dallas/Fort  Worth  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Dallas/Fort  Worth 
District  Advisory  Council  will  hold  a 
public  meeting  at  2:30  p.m.  on 
Thursday,  May  13,  1993.  at  the  Bill  J. 
Priest  Building.  1402  Corinth  Street, 
Dallas,  Texas,  to  discuss  such  matters  as 
may  be  presented  by  members,  staff  of 
the  U.S.  Small  Business  Administration, 
or  others  present. 

For  furtner  information,  write  or  call 
Mr.  James  S.  Reed.  District  Director, 
U.S.  Small  Business  Administration. 
4300  Amon  Carter  Boulevard,  suite  114, 
Fort  Worth.  Texas  76155.  (817)  885- 
6500. 

Dated:  April  16, 1993. 

Dorothy  A.  Overal, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[PR  Doc.  93-9385  Piled  4-21-93;  8:45  am] 
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DEPARTMENT  OF  STATE 
[Public  Nolle*  1791] 

Working  Party  4A  of  the  U.S. 
Organization  for  the  International 
Radio  Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Working  Party  4A  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (CCIR)  will 
hold  an  open  meeting  on  May  11, 1993. 
in  the  10th  Floor  Conference  Room, 
1899  L  Street.  NW.,  Washington.  DC. 
from  9:30  a.m.  to  12:30  p.m. 

Study  Group  4  deals  with  matters 
relating  to  the  fixed  satellite  service. 
Working  Party  4A  deals  with  efficient 
orbit/spectrum  utilization.  The  purpose 
of  the  meeting  is  to  prepare  for  the  next 
meeting  of  the  CCIR  Working  Party  4A 
to  be  held  in  Geneva,  27  September  to 
8  October  1993.  Specifically,  the 
meeting  will  begin  the  development  of 
U.S.  contributions  that  treat  GSO 
network  coordination  methods  between 


FSS  systems,  allocation  of  interference 
and  LEO/GEO  sharing  techniques. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Request  for  further 
information  should  be  directed  to  Ms. 
Donna  Brown,  Jansky/Barmat 
Telecommunications,  Inc..  phone  (202) 
467-6400. 

Dated:  April  7, 1993. 
Warren  G.  Richardi, 

Chairman,  U.  S.  COR  National  Committee. 
(PR  Doc.  93-9446  Filed  4-21-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  Noise  Compatibility 
Program;  Decatur  Airport,  Decatur,  IL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  noise  compatibility 
program  submitted  by  the  Decatur  Park 
District  under  the  provisions  of  title  I  of 
the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150.  These  findings  are 
made  in  recognition  of  the  description 
of  Federal  and  nonfederal 
responsibilities  in  Senate  Report  No. 
96-52  (1980).  On  April  15, 1991.  the 
FAA  determined  that  the  noise  exposure 
maps  submitted  by  the  Decatur  Park 
District  under  part  150  were  in 
compliance  with  applicable 
requirements.  On  March  3,  1993,  the 
Assistant  Administrator  for  Airports 
approved  the  Decatur  Airport  noise 
compatibility  program  and  accepted  the 
revised  noise  exposure  maps. 

A  total  of  fifteen  (15)  measures  were 
included  in  Decatur  Airport's 
recommended  program.  Of  these,  six  are 
listed  as  Airport  Facilities/Operational 
Measures,  and  nine  are  listed  as  Land 
Use  Management  Measures.  The  FAA 
has  approved  eleven  (11)  of  these 
measures  in  their  entirety.  Also,  one 
measure  was  approved  in  part,  and  two 
measures  were  disapproved  for 
purposes  of  part  150.  Another  measure 
required  no  action,  as  it  was  withdrawn 
by  the  Decatur  Park  District. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  Decatur  Airport's 
noise  compatibility  program  is  March  3. 
1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Jerry  R.  Mork.  Federal  Aviation 
Administration.  Great  Lakes  Region. 
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Chicago  Airports  District  Office,  CHI- 
ADO-630.5.  2300  East  Devon  Avenue, 
Des  Plaines,  Illinois  60018,  (312)  694- 
7522.  Documents  reflecting  this  FAA 
action  may  be  reviewed  at  this  same 
locaticMi. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  the  FAA  has 
given  its  approval  to  the  noise 
compatibility  program  for  Decatur 
Airport,  effective  March  3, 1993. 

Under  section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  "the  Act"),  an 
airport  operator  who  has  previously 
submitted  a  noise  exposure  map  may 
submit  to  the  FAA  a  noise  compatibility 
program  which  sets  forth  the  measures 
taken  or  proposed  by  the  airport 
operator  for  the  reduction  of  existing 
noncompatible  land  uses  and 
prevention  of  additional  noncompatible 
land  uses  within  the  area  covered  by  the 
noise  exposure  maps.  The  Act  requires 
such  programs  to  bia  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  noise  compatibility 
program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  Federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
proprietor  with  respect  to  which 
measures  should  be  recommended  for 
action.  The  FAA's  approval  or 
disapproval  of  FAR  part  150  program 
recommendations  is  measured 
according  to  the  standards  expressed  in 
part  150  and  the  Act.  and  is  Umited  to 
the  following  determinations: 

a.  The  noise  compatibility  program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
and  undue  burden  on  interstate  or 
foreign  commerce,  unjustly  discriminate 
against  types  or  classes  of  aeronautical 
uses,  violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  Government; 
and 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  the  navigable 
airspace  and  air  traffic  control  systems. 


or  adversely  aflecting  other  powers  and 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  airport  noise 
compatibility  program  are  delineated  in 
FAR  part  150.  section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  Federal, 
state  or  local  law.  Approval  does  not  by 
itself  constitute  an  FAA  implementing 
action.  A  request  for  Federal  action  or 
approval  to  implement  specific  noise 
compatibility  measures  may  be 
required,  and  an  FAA  decision  on  the 
request  may  require  an  environmental 
assessment  of  the  proposed  action. 
Approval  does  not  constitute  a 
commitment  by  the  FAA  to  financially 
assist  in  the  implementation  of  the 
program  nor  a  aetermination  that  all 
measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA.  Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Chicago  Airports 
District  Office  in  Des  Plaines,  Illinois. 

The  Decatur  Park  District  submitted  to 
the  FAA  on  March  2, 1989,  noise 
exposure  maps,  descriptions  and  other 
documentation.  This  documentation 
was  produced  during  the  Airport  Noise 
Compatibility  Planning  (part  150)  Study 
at  Decatur  Airport  from  July  13, 1987, 
through  September  3, 1992.  The  Decatur 
Airport  noise  exposure  maps  were 
determined  by  FAA  to  be  in  compliance 
with  applicable  requirements  on  April 
15, 1991.  Notice  of  this  determination 
was  published  in  the  Federal  Register 
on  April  21, 1991. 

The  Decatur  Airport  study  contains  a 
proposed  noise  compatibility  program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  the 
year  2002.  It  was  requested  that  the  FAA 
evaluate  and  approve  this  material  as  a 
noise  compatibility  program  as 
described  in  section  104(b)  of  the  Act. 
The  FAA  began  its  review  of  the 
program  on  September  9, 1992,  and  was 
required  by  a  provision  of  the  Act  to 
approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
Failure  to  approve  or  disapprove  such 
program  within  the  180-day  period 
would  have  been  deemed  to  be  an 
approval  of  such  program. 

The  program  proposed  by  the  Decatur 
Park  District  contained  fifteen  (15) 
measures  for  noise  mitigation  on  and  off 
Decatur  Airport.  The  FAA  completed  its 
review  and  determined  the  procedural 
and  substantive  requirements  of  the  Act 
and  FAR  Part  150  have  been  satisfied, 
and  the  FAA  has  accepted  the  revised 


noise  exposure  maps.  The  overall 
program,  therefore,  was  approved  by  the 
Assistant  Administrator  for  Airports 
efliective  March  1, 1993. 

Of  the  fifteen  measures  originally 
submitted,  six  were  listed  as  Airport 
Facilities/Operational  Measures  and 
four  of  these  measures  were  approved: 
(AN-3)  Preferential  Use  of  Runway  6/24 
for  Jet  Traffic  (approved  as  a  voluntary 
measure);  (AN-4)  Retain  Current 
Modified  Takeoff/Landing  Procedures 
(approved  as  a  voluntary  measure); 
(AN-5)  Adopt  Noise  Grievance  Process; 
and  (AN-€)  Update  the  Plan.  Two 
measures  were  disapproved  for 
purposes  of  Part  150  (AN-1)  Shifting  the 
Critical  Noise  Contour  by  Extending 
Runway  30  by  2000*,  and  (AN-2) 
Development  of  New  Apron  Areas  to 
Increase  Distance  Between  Engine 
Runup  Areas  and  Noise  Sensitive  Land 
Uses.  Seven  of  the  nine  Land  Use 
Management  Measures  were  approved 
in  their  entirety:  (LU-l)  Implementation 
of  Comprehensive  Plan;  (LU-2) 
Implementation  of  the  Capital 
Improvement  Program;  (LU-4) 
Dedication  of  Avigation  Easements; 
(LU-5)  Fair  Disclosure  Ordinance;  (LU- 
6)  Review  of  Development  Proposals; 
(LU-7)  Land  Acquisition;  (LU-9) 
Undertake  Soundproofing  Program.  One 
measure  was  approved  in  part  (LU-3) 
Adoption  of  Overlay  Zoning,  as  only 
that  portion  of  the  measure  pertaining  to 
controlling  noise  sensitive  land  uses 
within  the  65  DNL  was  approved.  One 
measure  reqv'ired  no  action  as  it  was 
withdrawn  by  the  Decatur  Park  District: 
(LU-8)  Acquire  Avigation  Easements. 

The  Record  of  Approval,  as  well  as 
other  evaluation  materials  and 
documents  which  comprised  the 
submittal  to  FAA  are  available  for 
review  at  the  following  locations. 

Federal  Aviation  Administration,  800 

Indep>endence  Avenue  SW..  room  615, 

Washington.  DC  20591. 
Federal  Aviation  Administration,  Great  Lakes 

Region.  2300  East  Devon  Avenue,  room 

261.  Des  Plainei.  Illinois  60018. 
Federal  Aviation  Administration,  Chicago 

Airports  District  Office.  Great  Lakes 

Region,  2300  East  Devon  Avenue,  room 

260.  Des  Plaines.  Illinois  60018. 
Decatur  Airport.  Airport  Director's  Office. 

910  Airport  Road,  Decatur,  Illinois  62521. 
Division  of  Aeronautics,  Illinois  Department 

of  Transportation.  Capital  Airport. 

Springfield,  Illinois  62706. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 
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Issued  ia  Dm  Plaines,  Illinois,  April  14, 
1993. 

Louis  H.  TaiBB, 

Manager,  Chicago  Airports  District  Office, 
Great  Lakes  Regioa. 

(FR  Doc  93-9423  Filed  4-21-93;  8:45  am] 

HUMS  COOK  4*t*-tS-M 

Intent  To  Prepare  an  Environmental 
Document  and  To  Conduct 
Environmental  Scoping  at  Greater 
Rockford  Airport.  Rockford,  H. 

AGEMCY:  Federal  Aviation 

Administration,  E)epartment  of 

TransportatioD. 

ACTKM:  Notice  to  hold  a  public  scoping 

meeting. 

SUMMART:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Document  will  be 
prepared  and  considered  for 
development  proposed  at  Greater 
Rockford  Airport  in  Rockford,  Illinois. 
In  order  that  all  significant  issues 
related  to  the  proposed  action  are 
identiHed.  pubic  scoping  meetings  will 
beheld. 

TOR  FURTHER  Mf  ORMATION  CONTACT: 
Melissa  Wishy,  Community  Planner, 
Federal  Aviation  Administration, 
Chicago  Airports  District  Office,  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018,  (312)  694-7524. 
SUPm.aiENTAflY  MFORMATK>N:  The 
Greater  Rockford  Airport  Authority  is 
preparing  an  Environmental  Assessment 
(EA)  for  proposed  development  at 
Greater  Rockford  Airport.  Upon 
completion  of  the  EA.  the  FAA  will 
prepare  an  Environmental  Impact 
Statement  (EIS).  Major  development 
items,  proposed  to  be  completed  over 
the  next  ten  yBars,  could  include  but  not 
be  limited  to: 

1.  Extension  of  Runway  7/25  (to 
become  7Ly25R)  to  a  length  of 
10,000  feet  by  construction  of  a 
3.500-foot  southwesterly  extension 
with  parallel  and  connecting 
taxiways. 

2.  Construction  of  a  parallel  Runway 
7R/25L  with  a  length  of  4.000  feet 
and  a  width  of  75  feet  with  parallel 
and  connecting  taxiways. 

3.  Relocation  of  portions  of  Belt  Line 
and  Kiswaukee  Roads. 

4.  Acquisition  of  approximately  1.000 
acres  of  land  in  fee  aod 
approximately  25  acres  of  land  in 
aviation  easements. 

5.  Relocation  and/or  installation  of 
various  runway  and  taxiway 
instrumentation/lighting  systems 
throu^iout  the  airHeld. 

6.  Expansion  of  the  existing  north 


terminal  buildiog  and  auto  parking. 

7.  Update  of  the  FAR  Part  150  Noise 
Compatibility  Study. 

Comments  and  suggestions  are  invited 
from  Federal,  State  and  local  agencies 
and  other  interested  parties  to  ensure 
that  the  full  range  of  issues  related  to 
these  proposed  projects  are  addressed 
and  all  significant  issues  identified. 
Copies  of  a  scoping  document  with 
additional  detail,  can  ba  obtained  by 
contacting  the  FAA  informational 
contact  listed  above.  Comments  and 
suggestions  may  be  mailed  to  the  same 
address. 

Comments  and  suggestions  may  be 
mailed  to  the  FAA  informational  contact 
listed  above  by  June  4, 1993. 

Public  Seeding  Meeting 

To  facilitate  receipt  of  comments,  two 
public  scoping  meetings  will  be  held  on 
May  26, 1993.  The  first  meeting  will  be 
held  between  1  p.m.  and  3  p.m.  for 
Federal,  state  and  local  agencies  in  the 
Greater  Rockford  Airport  Authority 
Board  Room,  2  Airport  Circle,  Rockford, 
Illinois.  The  second  meeting  will  be 
held  ft-om  6  p.m.  to  8  p.m.  for  other 
interested  parties  at  the  Greater 
Rockford  Airport  Terminal  Building. 
Lobby,  3600  Airport  Drive,  Rockford, 
Illinois. 

Issued  in  Des  Plaines,  Illinois,  on  April  15. 
1993. 

Sylvwter  A.  Chapa, 

Acting  Manager,  Chicago  Airports  District 

Office,  FAA,  Great  Lakes  Region. 

IFR  Doc.  93-9422  Filed  4-21-93;  8:45  am) 

BILUNG  CODE  4910-19-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Quarterly  IRS  Interest  Rates  Used  In 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

agency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Notice  of  calculation  and 
interest. 

StiMMARY:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 
interest  on  overdue  accounts  and 
refunds  of  Customs  duties.  For  the 
quarter  beginning  April  1. 1993.  the 
rates  will  be  6  percent  for  overpayments 
and  7  percent  for  underpayments.  This 
notice  is  published  for  the  convenience 
of  the  importing  public  and  Customs 
personnel. 

EFFECTIVE  BATE:  April  1. 1993. 
FOR  FURTHER  MRMMATKM  COHTMJ: 


John  V.  Accetturo.  National  Finance 
Center,  Revenue  Branch,  (317)  298- 
1308. 

SUPPt.EMENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29,  1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  shall 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C  6621.  Interest  rates  are 
determined  based  on  the  short-term 
Federal  rate.  The  interest  rate  that 
Treasury  pays  on  overpayments  will  be 
the  short-term  Federal  rate  plus  two 
percentage  points.  The  intwest  rate  paid 
to  the  Treasury  for  underpayments  will 
be  the  short-term  Federal  rate  plus  three 
,  percentage  points.  The  rates  will  be 
rounded  to  the  nearest  full  percentage. 
The  Interest  rates  are  determined  by 
the  Internal  Revenue  Service  on  behalf 
of  the  Secretary  of  the  Treasury  based 
on  the  average  market  yield  on 
outstanding  marketable  obligations  of 
the  U.S.  with  remaining  periods  to 
maturity  of  3  years  or  less  and  fluctuate 
quarterly.  The  rates  effective  for  a 
quarter  are  determined  during  the  first- 
month  period  of  the  previous  quarter. 

The  rates  of  interest  for  the  period  of 
April  1.  199a-June  30, 1993,  are  6 
percent  for  overpayments  and  7  percent 
for  underpayments.  These  rates  will 
remain  in  effect  through  June  30, 1993, 
and  are  subject  to  change  on  July  1, 
1993. 

Dated:  April  13, 1993. 
Michael  H.  Lane. 
Acting  Commissioner  of  Customs. 
[FR  Doc.  93-9334  Filed  4-21-93;  8:45  am] 

BILUNG  CODE  4S20-02-M 


UNITEO  STATES  INFORMATION 
AGENCY 

Leaders  in  Democratic  Transition; 
Countries  of  the  Former  Yugoslavia 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice;  request  for  proposals. 

SUMMARY:  The  Office  of  Citizen 
Exchanges  (E/P)  announces  a 
competitive  grants  program  for  private, 
non-profit  organizations  to  develop  two 
multi-phased  exchange  programs  for 
young  leaders  and  professionals  (ages 
25-40)  ftt)m  the  countries  of  the  former 
Yugoslavia.  One  project  will  be 
designed  for  participants  fiom  Croatia. 
Slovenia  and  Bomia-Herzegovina.  The 
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other  project  is  intended  for  participants 
horn  Macedonia.  Interested  applicants 
are  urged  to  read  the  complete  Federal 
Register  announcement  before 
addressing  inquiries  to  the  Office  or 
submitting  their  proposals.  After  the 
deadline  for  submitting  proposals,  USIA 
officers  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  nnal  decisions  are  made. 

ANNOUNCEMENT  NAME  AND  NUMBERS:  All 
communications  concerning  this 
announcement  should  refer  to  the 
Leaders  in  E>emocratic  Transition — 
Countries  of  the  Former  Yugoslavia. 
This  announcement  number  is  E/P-93- 
18.  Please  refer  to  this  title  and  number 
in  all  correspondence  or  telephone  calls 
to  USIA. 

DATES:  Deadlines  for  Proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  DC  time  on  June  18,  1993. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  June  18, 
1993,  but  received  at  a  later  date. 

It  is  the  responsibility  of  each  grant 
applicant  to  ensure  that  proposals  are 
received  by  the  above  deadline.  The 
grant  project  activity  should  begin  after 
September  1, 1993. 

ADDRESSES:  The  original  and  14  copies 
of  the  completed  application  and 
required  forms  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Ref  E/P-93-18,  Office  of  Grants 
Management  (E/XE),  301  4th  Street, 
SW.,  room  336,  Washington,  DC  20547. 
FOR  FURTHER  INFORMATION  CONTACT: 

Interested  organizations,  institutions 
should  contact:  European  Division, 
Office  of  Citizen  Exchanges  (E/P),  room 
216,  U.S.  Information  Agency,  301  4th 
Street  SW.,  Washington,  DC  20547, 
telephone  202/619-5348,  fax  202/619- 
4350  to  request  detailed  application 
packets,  which  include  award  criteria, 
all  necessary  forms,  and  guidelines  for 
preparing  proposals,  including  specific 
budget  preparation.  After  you  receive 
the  application  packet,  if  you  have 
questions,  please  contact  E/PE  Program 
Officer,  Bettye  Stennis,  telephone 
number  202/619-6299. 

Objectives  of  the  Leaders  in  Democratic 
Transition — Countries  of  the  Former 
Yugoslavia 

Overview 

The  objective  of  these  projects  will  be 
to  introduce  the  participants  to  the 
American  political  and  social  processes, 
demonstrating  to  them  the  operations  of 
a  successful  multi-racial,  multi-ethnic 
society  founded  on  a  respect  for 
democracy,  the  rule  of  law,  and 
individual  human  rights.  These 


programs  are  designed  to  promote 
mutual  understanding  between  the 
people  of  the  United  States  and  the 
emerging  leaders  in  the  countries  of  the 
former  Yugoslavia.  Each  program  phase 
will  bring  to  the  United  States  eight 
young  leaders  and  professionals,  aged 
25—40,  from  one  of  these  countries  for 
a  period  of  three  weeks.  USIS  posts  will 
follow  up  with  further  contact  and 
programs  to  reinforce  the  young  leaders' 
U.S.  experience  when  they  return  home. 
Grantee  organizations  should  offer 
creative  ways  of  encouraging  this,  e.g.  a 
checklist  to  be  completed  at  intervals 
after  the  participants'  return. 

Programmatic  Considerations 

Pursuant  to  the  Bureau's  authorizing 
legislation,  grant  programs  must 
maintain  a  non-political  character  and 
should  be  balanced  and  representative 
of  the  diversity  of  American  political, 
social  and  cultural  life. 

In  every  case,  a  compelling  rationale 
for  the  development  and  execution  of  an 
exchange  program  must  be  presented  as 
part  of  the  proposal,  one  that  clearly 
indicates  the  distinctive  and  important 
contribution  of  the  overall  project  and 
its  enduring  impact. 

USIA  will  give  priority  to  proposals 
from  U.S.  organizations  with 
programming  experience  with  the 
countries  of  the  former  Yugoslavia. 

For  Croatia,  Slovenia  and  Bosnia- 
Herzegovina,  one  phase  is  planned  for 
each  country.  Each  phase  will  be  for  a 
3-week  (21  days)  period  and  include 
eight  participants.  The  Croatia  and 
Slovenia  phases  should  be  planned 
either  for  late  September,  October  or 
November,  1993;  the  Bosnia- 
Herzegovina  phase  in  March  or  April 
1994.  The  theme  of  all  three  phases  is 
how  American  governmental  and  social 
institutions  work  to  protect  the  rights  of 
all  in  a  multi-racial,  multi-ethnic 
society. 

For  Macedonia,  three  phases  are 
planned  to  begin  in  the  fall  of  1993  and 
be  completed  by  April-May,  1994.  Each 
phase  will  include  eight  participants 
which  will  focus  on  a  single  theme.  The 
three  themes  are: 

1.  Democratic  institutions,  including 
representative  and  responsive 
government,  a  free  press,  and  an 
independent  judiciary. 

2.  Free  markets  and  entrepreneurship. 

3.  Education  in  a  democratic  society. 

Orientation  Activities 

On  arrival  in  the  USA,  each  phase 
should  begin  with  two  to  three  days  of 
local  orientation  to  such  matters  as 
geographic  and  historical  setting, 
medical  insurance,  health,  cuhural 
values  and  practices,  the  roles  of  police 


and  mass  media  and  other  sectors  of 
society  which  visitors  may  encounter, 
and  the  like.  The  purpose  in  all  these 
orientations  is  not  only  to  inform 
participants  about  agenda  and  logistics 
but  also  to  raise  issues  of  economic, 
social,  political,  and  cultural 
sensitivities,  knowledge,  and  practice. 
Finally,  there  should  be  a  re-entry 
orientation  and  project  evaluation  just 
before  visitors  return  home  to  ease  their 
re-entry,  to  promote  understanding,  to 
identify  strengths  and  weaknesses  in  the 
program,  and  to  make  adjustments  in 
the  remainder  of  the  program  where 
possible. 

Study  Tours  in  the  United  States 

Study  tours  can  be  a  mix  of  site  visits, 
mini-workshops,  and  consultations.  The 
purpose  of  these  visits  is  to  provide 
participants  with  a  first-hand  look  at 
U.S.  governmental,  non-governmental, 
professional,  civic,  and  issue-oriented 
institutions,  as  well  as  an  introduction 
to  the  cultural  and  geographic  richness 
of  the  U.S. 

Guidelines  and  Restrictions 

In  the  selection  of  all  foreign 
participants,  USIS  posts  will  nominate 
participants. 

Funding 

USIA  has  set  aside  up  to  $561,000  to 
support  these  two  projects.  It  is 
anticipated  that  each  phase  will  cost 
approximately  $93,500.  However, 
exchange  organizations  with  less  than 
four  years  of  successful  experience  in 
managing  international  exchange 
programs  are  limited  to  receiving  grants 
of  no  more  than  $60,000  and,  therefore, 
are  ineligible  for  this  comp>etition. 

Organizations  may  bid  on  either  one 
of  the  two  projects  or  both. 

Applicants  are  invited  to  provide  both 
an  all-inclusive  budget  as  well  as 
separate  sub-budgets  for  each  program 
component,  phase,  Icication  or  activity 
in  order  to  facilitate  USIA  decisions  on   " 
funding.  While  an  all-inclusive  budget 
must  be  provided  with  each  proposal, 
separate  component  budgets  are 
optional.  Competition  for  USIA  funding 
support  is  keen. 

The  following  project  costs  are 
eligible  for  consideration  for  funding: 

1.  International  and  domestic  air 
fares;  visas;  transit  costs;  ground 
transportation  costs. 

2.  Per  Diem:  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $140/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities. 

Note:  U.S.  escorting  staff  must  use  the 
published  Federal  per  diem  rates,  not  the  flnl 
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rate.  For  activttiet  in  Central/Eaatem  Europe, 
the  Federal  per  diem  rates  must  be  used. 

3.  Interpreters:  If  needed,  interpreters 
for  the  U.S.  program  are  provided  by  the 
U.S.  State  Department  Language 
Services  Division.  Typically,  a  pair  of 
simultaneous  interpreters  is  provided 
for  every  four  visitors  who  need 
interpretation.  USIA  grants  do  not  pay 
for  foreign  interpreters  to  accompany 
delegations  from  their  home  country. 
Grant  proposal  budgets  should  contain 

a  flat  $140/day  per  diem  for  each  DOS 
interpreter,  as  well  as  home-program- 
home  air  transportation  of  $400  per 
interpreter  plus  any  U.S.  travel  expenses 
during  the  program.  Salary  expenses  are 
covered  centrally  and  should  not  be  part 
of  any  applicant's  proposed  budget. 

4.  Book  and  cultural  allowance: 
Participants  are  entitled  to  and  escorts 
are  reimbursed  a  one-time  cultural 
allowance  of  $150  per  person,  plus  a 
book  allowance  of  $50.  U.S.  staff  do  not 
get  these  benefits. 

5.  Consultants:  May  be  used  to 
provide  specialized  expertise  or  to  make 
presentations.  Daily  honoraria  generally 
do  not  exceed  $230  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  beiv»>i«n  the  prospective 
grantee  and  sut^  ontractor  should  be 
included  in  the  proposal. 

6.  Room  rentdi.  which  generally 
should  not  exctM«d  $250  per  day. 

7.  Materials  development:  Proposals 
may  contain  cosis  to  purchase,  develop 
and  translate  materials  for  participants. 

8.  One  working  meal  per  project:  Per 
capita  costs  mi>y  not  exceed  $5-8  for  a 
limch  and  $1  *-20  for  a  dinner; 
excluding  room  rental.  The  number  of 
invited  guests  may  not  exceed 
participants  by  more  than  a  factor  of  two 
to  one. 

9.  A  return  travel  allowance  of  $79  for 
each  participant  which  is  to  be  used  for 
incidental  expenditures  incurred  during 
international  travel  Please  Note:  All 
delegates  will  be  covered  under  the 
terms  of  a  USIA-sponsored  health 
insurance  policy.  The  premium  is  paid 
by  USIA  directly  to  the  insurance 
company. 

10.  Other  costs  necessary  for  the 
efl^ective  administration  of  the  program, 
including  salaries  for  grant 
organizations  employees,  beneHts,  and 
other  direct  and  indirect  cost  per 
detailed  instructions  in  the  application 
package. 

NotK  The  22%  Itanitation  of 
"administrative  costs"  included  in  previous 
announcemeots  does  not  apply  to  this  RFP. 


ApplicfOion  Requirements 

ProDosals  must  be  structured  in 
accordance  with  the  instructions 
contained  in  the  apf^ication  package. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  propMMals  will  be  forwarded  to 
panels  of  USIA  officers  for  advisory 
review.  Proposals  are  reviewed  by  USIS 
posts  and  by  USIA's  Office  of  European 
Affairs.  Proposals  may  also  be  reviewed 
by  the  Office  of  General  Counsel  or 
other  Agency  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer.  The  award  of  any 
grant  is  subject  to  availability  of  funds. 

The  U.S.  Government  reserves  the 
right  to  reject  any  or  all  applications 
received.  USIA  will  not  pay  for  design 
and  development  costs  associated  with 
submitting  a  proposal.  Applications  are 
submitted  at  the  risk  of  the  applicant; 
should  circumstances  prevent  award  of 
a  grant  all  preparation  and  submissicm 
costs  are  at  the  applicant's  expense. 
USIA  will  not  award  funds  for  activities 
conducted  prior  to  the  actual  grant 
award. 

Review  Criteria 

USIA  will  consider  proposals  based 
on  their  conformance  with  the 
objectives  and  considerations  already 
stated  in  this  RFP.  as  well  as  the 
following  criteria: 

1.  Quality  of  Program  Idea:  Proposals 
should  exhibit  relevance,  originality, 
rigor  and  substance  to  the  USIA 
mission.  They  should  demon.strate  the 
match  of  U.S.  resources  to  a  clearly 
defined  need. 

2.  Institutional  Ability/Capacity/ 
Record:  Applicant  institutions  should 
demonstrate  their  potential  for  program 
excellence  and/or  provide 
documentation  of  successful  programs. 
If  an  organization  is  a  previous  USIA 
grant  recipient,  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past  USIA 
grants  as  determined  by  the  O^ce  of 
Contracts  (M/KG)  will  be  considered. 
Relevant  program  evaluation  of  previous 
projects  may  also  be  considered  in  this 
assessment. 

3.  Project  Personnel:  Personnel's 
thematic  and  logistical  expertise  should 
be  relevant  to  the  proposed  program. 
Resumes  should  be  relevant  to  the 
specific  proposal. 


4.  Program  Planning:  A  detailed 
agenda  and  relevant  work  plan  should 
demonstrate  substantive  rigor  and 
logistical  capacity. 

5.  Thematic  Expertise:  Thmpoaai 
should  demonstrate  the  cwganization's 
expertise  in  the  subject  area. 

6.  Cross-Cultural  Expertise  and  Area 
Expertise:  Evidence  of  sensitivity  to 
historical,  linguistic  and  other  cross- 
cultural  factors,  as  well  as  relevant 
knowledge  of  target  area/country. 

7.  Ability  to  Achieve  Program 
Objectives:  Objectives  should  be 
realistic  and  attainable.  Proposal  should 
clearly  demonstrate  how  the  grantee 
institution  will  meet  program  objectives. 

8.  Multiplier  Effect:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  to  include 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  ties. 

9.  Cost-Effectiveness:  Overhead  and 
administrative  costs  should  be  kept  as 
low  as  possible.  All  other  items 
proposed  for  USIA  fiinding  should  be 
necessary  and  appropriate  to  achieve 
the  program's  objectives. 

10.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as  direct 
funding  contributions  and/or  in-kind 
support  from  the  prospective  grantee 
institution. 

11.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
exchange  activity  (without  USIA 
support)  which  ensures  that  USIA- 
supported  programs  are  not  one-time 
events. 

12.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity  success.  In  this  respect  the 
applicant  should  include  a  draft  survey 
questionnaire  or  other  technique  and  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
USIA  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the  U.S. 
Government.  Awards  cannot  be  made 
until  funds  have  been  fully  appropriated 
by  the  U.S.  Congress  and  allocated  and 
committed  throu^  internal  USLA 
procedures. 


Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
August  1. 1993.  Awarded  grants  will  be 
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subject  to  periodic  reporting  and 
evaluation  requirements. 


Dated:  April  16. 1993. 
Bury  Fulton, 

Acting  Associate  Director,  Bureau  of 

Educational  and  Cultural  Affairs. 

(FR  Doc  93-9432  Filed  4-21-93;  8:45  ami 

BitUNO  CODE  UaO-OI-M 
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Sunshine  Act  Meetings 


This  secticxi  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  use.  552b(e)(3). 


U.S.  CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  2:00  p.m.,  Monday.  April 
26, 1993. 

LOCATION:  Room  556.  Westwood  ' 
Towers.  5401  Westbard  Avenue, 
Bethesda,  Maryland. 

STATUS:  Open  to  the  Public. 

MATTERS  TO  BE  CONSIDERED: 

J  Pride  in  Public  Service 

The  Qjinmission  will  present  the  P'ide  in 
Public  Service  Award  to  April's  recipient. 

2.  Methylene  Chloride 

The  Commission  will  consider  options 
intended  to  reduce  consumer  exposure  to 
products  containing  methylene  chloride 
(DCM) 


Federal  Register 
Vol.  58,  No.  76 

Thursday.  April  22,  1993 


For  a  recorded  message  containing  the 

latest  agenda  information,  call  (301) 

504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 

INFORMATION:  Sheldon  D.  Butts,  Office  of 

the  Secretary,  5401  Westbard  Ave., 

Bethesda,  MD  20207  (301)  504-0800. 

Date:  April  19, 1993. 
Sheldon  D.  Butts, 

Dep  u  ty  Secretary. 

IFR  Doc.  93-9573  Filed  4-20-93;  2:26  pm] 

BILLING  CODE  S35S-01-M 

FEDERAL  ELECTION  COMMISSION 

FEDERAL  REGISTER  NUMBER:  93-8947 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  April  22, 1993,  2:00  p.m.. 

meeting  open  to  the  public. 

THE  FOLLOWING  fTEM  WAS  ADDED  TO  THE 

AGENDA: 

Advisory  Opinion  1992-44:  David  G.  Goch 
on  behalf  of  the  National  Committee  of  U.S. 
Taxpayers  Party  (continued  from  the  meeting 
of  April  15.  1993). 


DATE  AND  TIME:  Tuesday,  April  27.  1993 
at  10:00  a.m. 

PLACE:  999  E  Street.  NW..  Washington. 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 
§437g. 

Audits  conducted  pursuant  to  2  U.S.Q 
§437g.  §  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 

Infernal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-^155. 
Delores  Hardy, 

Administrative  Assistant. 

(FR  Doc.  93-9584  Filed  4-20-93;  3:13  pra) 

BILUNG  CODE  S71S-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  Issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 

[Docket  No.  921220-3040] 
RIN  0648>AD18 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

Correction 

In  rule  document  93-6166  beginning 
on  page  14524  in.  the  issue  of  Thursday, 


March  18, 1993,  make  the  following 
correction: 

§675.21    [Corrected] 

1.  On  page  14528,  in  the  first  column, 
in  §675.21(b)(3)(iii).  in  the  first  Hne, 
"apportionments"  should  read 
"apportionment",  and  in  the  second 
line,  "allowances"  should  read 
"allowance". 

BILUNC  CODE  1S0M14) 


On  page  18145.  in  the  Appendix,  in 
the  first  column,  in  the  first  line  of  the 
list,  "Alabama"  and  "(Atlanta)"  should 
be  aligned  and  all  subsequent  entries 
should  align  accordingly,  and  in  the 
second  column,  in  the  first  line  of  the 
fist,  "Texas"  and  "(Dallas)"  should  be 
aligned  and  all  subsequent  entries 
should  align  accordingly. 

MLUNO  CODE  1S0S41-D 


RESOLUTION  TRUST  CORPORATION 
12  CFR  Part  1627 
RIN  3205-AA19 

Service  of  Process  Upon  the 
Resolution  Trust  Corporation 

Correction 

In  rule  document  93-8174  beginning 
on  pnge  18144  in  the  issue  of  Thmsday. 
April  8, 1993.  make  the  following 
corrections: 


B  ,  Thursday 

—  a  April  22,  1993 


L    I     J 


Part  II 

Department  of 
Education 


Centers  for  Independent  Living;  Proposed 
Priority  for  Fiscal  Year  1993;  Notice 


^^__a^^^^^ 
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DEPARTMENT  OF  EDUCATION 

Centers  for  Independent  Uving; 
Proposed  Prtortty  for  Fiscal  Year  1993 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority  for 
Fiscal  Year  (FY)  1993. 

SUMMARY:  The  Secretary  proposes  a 
priority  for  FY  1993  to  provide  training 
and  technical  assistance  with  respect  to 
planning,  developing,  conducting, 
administering,  and  evaluating  centers 
for  independent  living  and  to  provide 
transition  assistance  to  assist  the  centers 
with  efforts  to  achieve  compliance  with 
the  standards  and  assurances  in  section 
725  of  the  Rehabilitation  Act  of  1973.  as 
amended  (the  Act). 

This  priority  proposes  to  establish 
projects  to  provide  training,  technical 
assistance,  and  transition  assistance  to 
centers  for  independent  Uving  in  three 
geographic  areas;  i.e..  U.S.  Department 
of  Education  (ED)  Regions  I-IV.  V-VU. 
andVm-X. 

DATES:  Comments  must  be  received  on 
or  before  May  24. 1993. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  Ann  Queen,  U.S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  3038,  Switzer 
Building,  Washington,  D.C.  20202-2741. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Nelson.  U.S.  Departmeot  of  Education. 
400  Maryland  Avenue.  SW.,  room  3326, 
Switzer  Building,  Washington,  E)C 
20202-2741.  Telephone:  (202)  205-9362 
(voice  or  TDD). 

SUPPt.EMENTARY  INFORMATION:  Title  VOI. 
chapter  1,  part  C.  section  721(e)(1)(B)  of 
the  Act  authorizes  graats  to  provide 
training  and  technical  assistance  with 
respect  to  planning,  developing, 
conducting,  administering,  and 
evaluating  centers  for  independent 
living  and  to  provide  transition 
assistance  to  assist  the  centers  with 
efforts  to  achieve  compliance  with  the 
standards  and  assurances  in  section  725 
of  the  Act.  To  be  eligible  to  apply  for 
funds  luder  this  proposed  priority,  an 
entity  must  demonstrate  in  its 
application  that  it  has  experience  in  the 
operation  of  centers  for  independent 
living.  Experience  of  an  applicant  in  the 
operation  of  a  center  for  independent 
hving  is  determined  by  whether  or  not 
the  applicant's  management  and  staff 
have  engaged  in  the  planning, 
development,  conduct,  administration, 
and  evaluation  of  centers  for 
independent  living.  A  center  for 
independent  living  is  deHned  in  section 
702(1)  of  the  Act  as  a  consumer- 
controlled,  community-based,  cross- 


disability.  Roorasidential  private 
Bonprofit  agency  that  is  designed  and 
operated  within  a  local  comnimity  by 
individuals  with  disabilities  end 
provides  an  array  of  independent  Hviag 
services. 

This  program  supports  moving  the 
Nation  toward  achieving  the  National 
Education  Goals  by  enhancii^  programs 
that  develop  the  skills  of  individiHils 
with  severe  disabilities  to  exercise  the 
rights  and  responsibilities  of 
citizenship. 

The  Secretary  will  aimounce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  dus  nc^kx. 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  prefects  depends 
on  the  availability  of  funds,  (be  nature 
of  the  flnal  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funcbng  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requiresaents. 

NotK  This  notice  of  proposed  priority  does 
not  solicit  applications.  A  notica  invitiag 
applications  under  this  compotilioa  wiH  be 
published  in  the  Federal  Regis! v  concurrent 
with  or  following  publication  of  the  notice  of 
final  priority. 

Priority 

Proposed  Priority— Multi-Reffomal 
Training,  Technical  Assistance,  and 
Transition  Assistance  Centers 

Background 

The  proposed  projects  would  provide 
coordinated  and  comprehensive  treiiuog, 
and  technical  assistance  in  planning, 
developing,  conducting,  administering, 
and  evaluating  centers  for  independent 
living.  The  Secretary  proposes  to  fund 
three  geog.*aphically  distinct  projects 
rather  than  one  national  project.  In  this 
manner,  adequate  funding  would  be 
provided  for  each  project,  all  regions  of 
the  country  would  be  provided  services, 
and  the  need  for  travel  funds  associated 
with  a  national  project  operated  from 
one  site  would  be  reduced. 

The  projects  would  provide  transition 
assistance  to  help  the  centers  with 
efforts  to  achieve  compliance  with  the 
standards  and  assurances  in  section  725 
of  the  Act. 

Priority 

Under  section  721(e)(1)(B)  of  the  Act 
and  34  CFR  75.105(c)(3),  the  Secretary 
proposes  to  give  an  absolute  preference 
to  applications  that  meet  the  following 
priority.  The  Secretary  proposes  to  fund 
under  this  competition  only 


applications  that  meet  this  absolute 
priority: 

Projects  must  provide  training  and 
technical  assistance  with  respect  to 
plaiming,  developing,  conducting, 
administering,  and  evaluating  centers 
for  independent  living  and  must 
provide  transition  assistance  to  assist 
the  centers  with  efforts  to  achieve 
compliance  with  the  standards  and 
assurances  in  section  725  (b)  and  (c)  of 
the  Act  in  one  of  three  geographic  areas. 
The  three  geographic  areas  consist  of  the 
following  States: 

Area  1 — ^Alabama.  Connecticut. 
Delaware,  District  of  Columbia, 
Florida,  Georgia,  Kentucky,  Maine, 
Maryland,  Massachusetts, 
Mississippi.  New  Hampshire.  New 
Jersey,  New  York,  North  Carolina. 
Pennsylvania,  Puerto  Rico.  Rhode 
Island.  South  Carolina.  Tennessee, 
Vermont.  Virginia.  U.S.  Virgin 
Islands,  and  West  Virginia.  (ED 
Regions  WVl 

Area  2 — Arkansas,  Illinois,  Indiana, 
Iowa.  Kansas.  Louisiana,  Michigan. 
Minnesota,  Missouri,  Nebraska,  New 
Mexico,  Ohio,  Oklahoma,  Texas,  and 
Wisconsin.  [ED  Regions  V-VII] 

Area  3 — Alaska,  American  Samoa. 
Arizona,  California,  Colorado,  Guam. 
Hawaii,  Idaho.  Montana,  Nevada. 
North  Dakota.  Commonwealth  of 
Northern  Marianas,  Oregon,  Patau. 
South  Dakota,  Utah,  Washington,  and 
Wyoming*lED  Regions  VHI-X] 

The  Secretary  proposes  to  apply  the 
Education  Department  General 
Administrative  Regulations  selection 
criteria  in  34  CFR  75.210  to  review 
applications  under  this  priority.  In 
accordance  with  the  selection  criterion 
in  34  CFR  75.210(b)(6),  an  applicant 
shall  provide  an  evaluation  plan  that 
includes  methods  of  evaluation  that  are 
appropriate  to  the  project  and  that  are 
objective  and  produce  data  that  are 
quantifiable. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  iii  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 
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Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  3326.  Mary 


Switzer  Building.  330  C  Street.  SW.. 
Washington.  DC.  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Monday  through 
Friday  of  each  week  except  Federal 
hoUdays.  Program  Authority:  29  U.S.C. 
721  (b)  and  (e)  and  796(e) 


(Catalog  of  Federal  Domestic  Assistance 
Number  84.132.  Centers  for  Independent 
Living) 

Dated:  April  16, 1993. 
Richard  W.  Riby, 

Secretary  of  Education . 

(PR  Doc  93-9371  Filed  ♦-21-93;  8:45  am] 
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Department  of  the 
Treasury 


Fiscal  Service 


31  CFR  Part  210 

Federal  Payments  Through  Financial 
Institutions  by  the  Automated  Clearing 
House  Method;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

31  CFR  Part  210 
RIN  1510-AA20 

Federal  Paymenta  Through  Rnanclal 
Inatitutlona  by  the  Automated  Clearing 
Houae  Method 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  This  rule  revises  31  CFR 
210.6(c)  to  clarify  three  points:  The 
Federal  Reserve  Banks  cleliver 
Government  Automated  Clearing  House 
(ACH)  payment  transactions  either 
directly  or  through  other  Federal 
Reserve  Banks,  correspondent  banks  or 
service  providers;  the  Federal  Reserve 
Banks  may  determine  the  media  for 
delivery;  and  the  Federal  Reserve  Banks, 
correspondent  financial  institutions  or 
service  providers  make  the  payment 
information  available  before  the  opening 
of  business  on  the  payment  date.  This 
rule  also  announces  that  it  is  the  policy 
of  the  Department  of  the  Treasury 
(Treasury)  that  the  benefits  of  all- 
electronic  ACH  will  extend  to  financial 
institutions  that  are  Government  only 
receivers  (GORs)  of  ACH  transactions,  as 
well  as  to  the  recipients  of  Government 
ACH  payments  through  GORs.  The 
implementation  date  is  July  1, 1994. 
Treasury  will  direct  the  Federal  Reserve 
Banks  to  implement  this  policy  in  their 
capacity  as  fiscal  agents  of  the  United 
States.  New  GORs  will  be  required  to 
receive  their  Government  ACH 
transactions  by  establishing  electronic 
access  directly  with  their  servicing 
Federal  Reserve  Bank  or  by  establishing 
electronic  access  indirectly  through  a 
correspondent  financial  Institution  or 
third  party  service  provider. 
EFFECTIVE  DATE:  May  24,  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 

Janelle  W.  Edgar,  Electronic  Initiatives 
Branch.  (202)  874-6644. 

SUPf>t.EMENTARY  INFORMATION: 

Background 

The  ACH  is  a  value  dated  electronic 
payments  mechanism  that  supports  both 
debit  and  credit  payments.  Recipients  of 
Federal  benefit,  payroll,  retirement, 
vendor  and  other  payments  may  elect  to 
receive  sxich  payments  through  the  ACH 
system.  Approximately  1600  receiving 
points  receive  only  Government  ACH 
transactions  by  non-electronic  means, 
using  magnetic  tape,  diskette,  or  paper 
media. 

This  rule  clarifies  that  the  Federal 
Reserve  Banks  may  prescribe  the 


medium  over  which  they  deliver 
Government  ACH  payments.  The  rule 
will  facilitate  implementation  of  an  all- 
electronic  ACH  program  with  GORS. 

The  rule  also  uses  more  general 
language  in  stating  how  a  Federal 
Reserve  Bank  routes  ACH  transactions. 
This  revision  reflects  the  current  ACH 
operating  environment.  Further,  the  rule 
states  that  payment  instructions  be 
delivered  not  later  than  the  opening  of 
business  on  the  payment  date. 
Previously,  the  regulations  required  the 
Federal  Reserve  to  dehver  the  ACH 
payments  not  later  than  the  close  of 
business  for  the  financial  institution  on 
the  business  day  prior  to  the  payment 
date.  That  wording  failed  to  reflect  that 
some  financial  institutions  may 
establish  an  early  close  for  their 
business  day  or  may  be  closed  on  the 
business  day  prior  to  the  payment  date. 
This  change  will  make  this  aspect  of  the 
rule  consistent  with  commercial 
requirements. 

The  notice  of  proposed  rulemaking 
announced  the  policy  of  moving  toward 
an  all-electronic  ACH.  An  all-electronic 
Government  ACH  will  improve  the 
efficiency  of  the  ACH  mechanism  by 
promoting  timely  posting  of  ACH  items 
to  customer  accounts,  and  will  enhance 
the  integrity  of  the  ACH  mechanism  by 
providing  a  higher  level  of  seciuity  and 
improving  contingency  and  disaster 
recovery  capabilities.  The  additional 
time  required  to  deliver  ACH  output  to 
non-electronic  endpoints  means  that 
information  necessary  to  update 
customer  accounts  may  not  be  available 
to  some  GORs  until  after  the  opening  of 
business  on  the  settlement  date. 

Comments 

On  August  5, 1992,  the  notice  of 
proposed  rulemaking  for  the  above 
regulation  was  pubhshed  in  the  Federal 
Register  (57  FR  34650).  The  comment 
period  expired  October  5, 1992. 
Comments  were  submitted  by  four 
Federal  agencies,  three  credit  union 
associations,  two  bank  associations,  two 
ACH  associations,  one  service  bureau, 
one  bank,  and  one  credit  imion.  Seven 
comments  were  timely  submitted.  An 
additional  seven  comments  were 
received  after  the  deadline.  Ten 
commenters  fully  or  partially  supported 
the  Treasury's  proposal  to  require  GORs 
to  establish  electronic  connections  with 
the  Federal  Reserve.  All  comments  were 
reviewed  and  considered  in  formulating 
the  final  rule.  There  is  no  substantive 
difference  between  the  propoeed  rule 
and  final  rule.  Below  is  a  sununary  of 
the  comments  and  responses  thereto, 
grouped  by  topic. 


1.  Costs  and  Exemptions 

Several  commenters  expressed 
reservations  about  the  cost  to  financial 
institutions  of  the  proposal.  One 
commenter  included  concerns  about  the 
impact  on  financial  institutions  with 
less  than  $20  million  in  assets,  with  the 
suggestion  that  the  Federal  Reserve 
charge  them  less  for  the  access.  This 
commenter  felt  that  the  cost  estimates 
stated  in  the  proposed  rule  were  too 
low,  and  that  the  Federal  Reserve  needs 
to  expand  its  ability  to  be  compatible 
with  a  wider  variety  of  computer 
systems,  instead  of  asking  the  financial 
institution  to  purchase  the  equipment 
offered  by  Feaeral  Reserve.  Two 
commenters  opposed  the  proposal 
because  of  the  concern  that  small 
financial  institutions  caimot  aHord 
electronic  connections  and  the 
additional  costs  will  be  passed  on  to 
consiuners  or  the  consiimers  will  lose 
the  services  from  the  small  financial 
institutions.  One  urged  that  financial 
institutions  imder  $10  million  in  assets 
be  exempt  fi'om  the  all-electronic 
requirements.  The  other  opposed  the 
proposal  on  the  grounds  that  its  current 
system  of  receiving  a  small  number  of 
ACH  transactions  by  mail  is  fully 
satisfactory,  and  the  all-electronic 
requirement  would  creato  an 
"imnecessary  burden." 

The  cost  estimates  for  establishing  an 
electronic  connection  with  the  Federal 
Reserve  have  been  reviewed  and  were 
found  to  be  accurate.  Treasury 
acknowledges  that  these  costs  do  not 
include  the  cost  of  a  personal  computer. 
However,  if  Fedline  is  chosen  as  the 
electronic  access  medium,  the  personal 
computer  required  can  also  be  used  to 
support  other  software  applications.  The 
majority  of  personal  computers  in  use 
should  be  capable  of  ruiming  Fedline 
software.  The  Federal  Reserve  will  work 
with  institutions  to  identify  whether  a 
specific  model  of  personal  computer 
will  support  Fedline  software  if  there  is 
sufficient  demand.  The  Federal  Reserve 
is  also  reviewing  the  compatibiUty  issue 
on  a  District  by  District  basis,  to  ensure 
a  number  of  possibilities  are  available  to 
financial  institutions  nationwide.  To 
assist  those  depository  institutions  that 
might  not  have  a  compatible  computer, 
the  Federal  Reserve  Banks  have  entered 
into  group  purchase  agreements  with  a 
number  of  vendors  in  order  to  obtain 
equipment  at  a  reasoaiable  cost. 

Treasury  acknowledges  that  in  some 
cases  very  low-volume  financial 
institutions  mav  conclude  that  they 
cannot  justify  the  cost  of  establishing  an 
electronic  connecticm  for  their  ACH 
activity  and  may  elect  to  stop 
participation  in  the  ACH.  In  lieu  of 


Federal  Register  /  Vol.  58,  No.  76  /  Thursday,  April  22.  1993  /  Rules  and  Regulatioiu        21835 


incurring  the  cost  of  establishing  an 
electronic  connection,  these  institutions 
can  continue  to  participate  in  ACH 
through  a  ctMrespiMident  institution  or 
other  service  provider  that  has 
estabhshed  an  appropriate  electronic 
connection  with  the  Federal  Reserve. 
Subsidizing  certain  financial     - 
institution's  conversion  cost  is  not 
possible. 

The  Federal  Reserve  has  mandated 
that  all  commercial  receivws  establish 
electronic  connections  by  July  1,  1993. 
The  Federal  Reserve's  facilities  for 
handhng  of  non-electronic  media  are 
being  scaled  back  continually  as 
conversions  progress.  With  GORs  also 
converting,  the  facilities  for  handling 
non-electronic  media  will  be 
maintained  at  a  minimal  level,  and  only 
for  contingency  processing  where 
electronic  backup  cannot  be  used. 
Maintaining  low  level  operational 
ability  to  provide  services  to  small 
financial  institutions  would  be 
prohibitively  expensive.  If  this  cost 
were  passed  on  to  the  financial 
institutions,  it  would  be  more  expensive 
to  the  financial  institutions  than  the  cost 
of  an  electronic  connection  with  the 
Federal  Reserve  Bank.  The  advantages 
of  an  all-electronic  ACH  outweigh  the 
modest  costs  imposed  upon  a  small 
number  of  financial  institutions. 

2.  Agency  and  Financial  Institution 
Requirements 

One  agency  suggested  that  new  GORs 
should  be  required  to  establish 
electronic  connections  instead  of  being 
"encouraged"  to  do  so.  In  addition,  this 
agency  suggested  that  post-payment 
transactions,  such  as  returns, 
notifications-of-change  (NOCs)  and 
reclamations  be  sent  electronically. 
Further,  this  agency  suggested 
eliminating  the  current  practice  of 
sending  direct  deposit  benefit  checks  to 
financial  institutions  that  are  not  ACH 
receivers. 

New  GORs  will  be  required  to 
establish  electronic  connections.  As 
stated  above,  this  is  consistent  with  the 
commercial  implementation  policy  and 
will  make  It  easier  for  the  Federal 
Reserve  to  implement  the  Government 
policy.  However,  the  post-payment 
transactions  cannot  be  sent 
electronically  in  all  cases:  One  access 
mode,  FLASH-Light.  does  not  have 
initiation  capability,  so  users  of  that 
system  would  not  be  able  to  initiative 
post-payment  transactions.  By  the  end 
of  1992,  all  Federal  Reserve  Banks  will 
have  implemented  voice  response 
services  for  use  in  Initiating  returns  and 
NOCs.  Paper  initiation  will  be  priced  to 
reflect  the  cost  of  providing  these 
aspects  of  the  ACH  service,  at  a  level 


significantly  higher  than  the  more 
efficient  phone  and  electnuiic  methods. 
The  possibiUty  of  sending  electronic 
reclamations  is  currently  under  review, 
as  are  the  policies  regarding  returns  of 
ACH  items  by  check. 

Treasury  supports  the  desire  to 
eliminate  paper  checks  as  a  means  of 
transferring  benefit  payments  to 
financial  institutions  designated  by 
beneficiaries  but  which  do  not 
participate  in  the  ACH.  Treasury  will 
work  with  agencies  to  develop  plans  to 
eliminate  Direct  Deposit  checis  to  the 
extent  possible. 

3.  Payment  to  Federal  Reserve  for  ACH 
Transactions 

One  commenter  objected  that 
Government  ACH  entries  continue  to  be 
dehvered  without  fees.  As  a  private 
sector  processor  of  ACH  transactions,  it 
asserts  this  interferes  with  its  ability  to 
compete  with  the  Federal  Reserve  for 
this  business.  The  commenter  quotes 
section  248a  of  the  Depository 
Institutions  Deregulation  and  Monetary 
Control  Act  of  1980,  which  requires  the 
Federal  Reserve  to  charge  for  certain 
services.  Public  Law  96-221,  Title  I,  sec. 
107,  94  Stat.  140, 141  (1980)  (codified 
at  12  U.S.C  248a). 

The  Monetary  Control  Act  applies  to 
the  Federal  Reserve.  The  Federal 
Reserve  does  not  charge  the  receivers  for 
delivery  of  the  Government  ACH 
payments.  Instead,  Treasury 
compensates  the  Federal  Reserve  for 
processing  and  delivering  U.S. 
Government  ACH  entries  in  its  capacity 
as  fiscal  agent  of  the  United  States,  and 
it  is  Treasury's  policy  to  continue  to 
compensate  the  Federal  Reserve  for 
these  services. 

4.  Timing 

One  commenter  wanted  it  clarified 
that  by  July  1, 1993,  financial 
institutions  merely  have  to  notify  the 
Federal  Reserve  that  they  will  accept 
ACH  transactions  directly  or  through  a 
service  provider  without  having  to 
identify  who  the  service  provider  will 
be.  One  commenter  advised  that  it  could 
tell  the  Federal  Reserve  if  its  intent  to 
convert  by  July  1993.  but  it  did  not 
know  whether  it  could  advise  the 
Federal  Reserve  of  the  exact  date  of 
conversion.  Two  commenters  suggested 
the  GORs  be  given  more  time  to  decide 
whether  or  not  they  will  convert,  such 
as  3  to  6  months. 

By  July  1, 1993,  GORs  receiving  ACH 
transactions  by  non-electronic  means 
must  inform  their  Federal  Reserve  Bank 
of  their  plans  to  establish  electronic 
access  with  their  Federal  Reserve  Bank, 
or  of  their  plans  to  receive  their 
Government  ACH  transfers  through  a 


correspondent  institution  or  service 
provider  that  has  electronic  access  to 
the  Federal  Reserve.  They  will  not  have 
to  identify  who  the  correspondent 
institution  or  service  provider  will  be  by 
that  date.  The  Federal  Reserve  will  work 
with  financial  institutions  to  establish  a 
feasible  and  convenient  schedule  within 
the  required  deadUnes.  Financial 
institutions  are  encouraged  to  contact 
their  Federal  Reserve  B^ik  as  soon  as 
possible  so  that  the  Federal  Reserve 
Banks  can  schedule  the  conversions  to 
ensure  all  applying  financial 
institutions  can  be  converted  by  July  1. 
1994.  Any  extensions  to  this  deadline 
will  be  considered  on  a  case-by-case 
basis  by  the  servicing  Federal  Reserve 
Bank. 

5.  Federal  Reserve  Delivery  Deadline 

One  commenter  expressed  concern 
about  giving  the  Federal  Reserve 
flexibility  to  deliver  ACH  information 
"not  later  than  the  opening  of  business 
on  the  payment  date"  instead  of  by  the 
close  ol  business  on  the  day  prior.  The 
commenter  thought  this  might 
discourage  financial  institutions  from 
crediting  beneficiaries  with  funds  the 
day  prior  to  payment  day,  as  is  currently 
done  for  reasons  of  customer  service  by 
many  financial  institutions.  Another 
commenter  suggested  that  the  regulation 
require  correspondents  and  service 
providers  to  deliver  ACH  payment 
instructions  to  receivers  in  sufficient 
time  to  enable  the  receiver  to  post  ACH 
transactions  to  the  customers'  accounts 
in  accordance  with  the  specified 
timeliness. 

The  Federal  Reserve  plans  to  continue 
its  objective  of  delivering  Government 
ACH  transaction  information  by  the 
business  day  prior  to  the  payment  date. 
It  will  be  the  receiving  financial 
institution's  responsibility  to  ensure  any 
involved  service  provider  deUver  ACH 
payment  instructions  in  time  for  the 
financial  institution  to  comply  with  the 
funds  availability  requirements  in  31 
CFR  210.7(d). 

Further,  this  change  will 
accommodate  those  financial 
institutions  which  establish  an  early 
close  for  their  business  day  or  are  closed 
on  the  business  day  prior  to  the 
payment  date.  It  is  not  anticipated  that 
financial  institutions  will  reduce  the 
level  of  customer  service  they  provide 
as  a  result  of  the  changes  to  the 
regulation.  In  addition,  this  change 
parallels  the  delivery  and  availability 
practices  for  commercial  receivers. 

6.  Correspondents 

One  commenter  suggested  that  the 
regulation  include  a  reference  to 
correspondent  financial  institutions  and 
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a  definition  of  "correspondent  financial 
institution"  and  "service  provider." 
This  commenter  suggested  that  the 
reference  would  clarify  that  these 
parties  are  acceptable  third  party 
providers  for  non-ACH  receiving 
financial  institutions. 

Service  providers  and  correspondent 
financial  institutions  are  acceptable 
means  to  link  GORs  who  do  not 
otherwise  have  an  electronic  ACH 
interface  with  a  Federal  Reserve  Bank. 
It  was  not  Treasury's  intent  to  preclude 
correspondents  and  service  providers 
and  the  revised  31  CFR  210.6(c)  has 
been  changed  to  include  them.  No 
definitions  are  included  at  this  time. 
Currently,  Treasury  is  evaluating  the 
entire  31  CFR  part  210  regulation,  and 
the  definitions  may  be  in  the  product  of 
that  review. 

Matters  of  Regulatory  Procedure 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.O.  12291  and  a  regulatory 
impact  analysis  is  not  required.  The 
document  makes  technical  corrections 
to  previously  published  regulations  and 


clarifies  existing  practice.  It  is  hereby 
certified  that  this  revision  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  rule 
clarifies  existing  practice.  The  included 
pohcy  is  expected  to  result  in 
improvements  to  the  ACH  process,  with 
advantages  to  institutions  and 
recipients.  The  Paperwork  Reduction 
Act  does  not  apply  to  this  rule  because 
no  requirement  to  collect  information  is 
proposed. 

List  of  Subjects  in  31  CFR  Part  210 

Banks,  Banking,  Electronic  Funds 
Transfer,  Federal  Reserve  System. 

Accordingly,  title  31,  part  210  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  210— FEDERAL  PAYMENTS 
THROUGH  FINANCIAL  INSTITUTIONS 
BY  THE  AUTOMATED  CLEARING 
HOUSE  METHOD 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 


Anthority:  5  U.S.C  5525;  12  U.S.C  391;  31 
U.S.C  321;  and  other  provisions  of  law. 

2.  Paragraph  (c)  of  §  210.6  is  revised 
to  read  as  follows: 

f  210.6    Federal  ReMrve  Banks. 


(c)  Upon  receipt  of  a  payment 
instruction,  a  Federal  Reserve  Bank, 
either  directly  or  through  another 
Federal  Reserve  Bank,  correspondent 
financial  institution  or  service  provider, 
shall  deliver  or  make  available  to  the 
financial  institution  identified  in  the 
payment  instruction  the  information 
contained  in  the  payment  instruction  no 
later  than  the  opening  of  business  on  the 
payment  date  on  a  medium  as 
prescribed  by  the  Federal  Reserve  Bank. 

Rusaell  D.  Morris, 

Commissioner 
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Contract  market  proposals: 
Chicago  Board  of  Trade — 
Options  pilot  program,  21876 
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Commodity  Futures  Trading  Commission 

RULES 

Practice  and  procedure: 
Floor  traders,  registration;  mandatory  ethics  training  for 
registrants  and  suspension  of  registrants  and 
suspension  of  registrants  charged  with  felonies 
Correction,  21776 

Cooperative  State  Research  Service 

RULES 

Rangeland  research  grants  program;  administration,  21852 
Customs  Service 

NOTICES 

Copyright,  trademarks,  and  trade  name  recordations;  public 

inspection,  21772 
Trade  name  recordation  applications: 
NLC.  Inc.,  21762 

Defense  Department 

See  Army  Department 

Education  Department 

RULES 

Postsecondary  education: 
Perkins,  Federal  Family  Education  loan  programs;  work- 
study;  and  Supplemental  Educational  Opportunity 
and  Pell  grants  programs;  statutory  and  regulatory 
provisions,  waivers  and  modifications,  21860 
Student  assistance  general  provisions — 
Student  financial  assistance  programs;  fines  and 
limitations,  suspension,  or  termination  of 
institutional  participation;  administrative  hearings; 
changes,  21660 

NOTICES 

Grantback  arrangements;  award  of  funds: 

Illinois,  21708 
Grants  and  cooperative  agreements;  availability,  etc.: 

Desegregation  of  public  education- 
Direct  grant  and  fellowship  programs.  21864 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally  assisted 

construction;  general  wage  determination  decisions, 
21754 

Energy  Department 

See  Energy  Information  Administration 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  21710 
Forms;  availability,  etc.: 
Residential  transportation  energy  consumption  survey, 
21711 
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Environmental  Protection  Agency 

NOTICES 
Clean  Air  Act: 
Oxygenated  gasoline  waiver  applications — 
California,  21719  <  ^ 

Drinking  water: 
Public  water  supply  supervision  program — 
New  Han:pshire,  21719 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  21720 
Weekly  receipts.  21721 
Meetings; 
Gulf  of  Mexico  Program  Citizens  Advisory  Committee, 

21721 
Gulf  of  Mexico  Program  Management  Committee.  21721 
Gulf  of  Mexico  Program  Policy  Review  Board,  21722 
Superfund  program: 
Confidential  business  information  and  data  transfer  to 
contractors.  21722 
Toxic  and  hazardous  substances  control: 
Premanufacture  notices  receipts.  21723 
Water  pollution  control: 
Clean  Water  Act- 
State  water  quality  standards;  approval  and  disapproval 
lists  and  individual  control  strategies:  availability, 
21724 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Pan  Aviation.  Inc..  21703 
Soghanalian.  Sarkis,  G.,  21704 

Federal  Aviation  Administration 

PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  21692 
NOTICES 
Exemption  petitions:  sxunmary  and  disposition,  21761. 

21762.  21763 
Grants  and  cooperative  agreements;  availability,  etc.: 

Airway  science  program,  21764 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  21768 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  21724,  21725 
Meetings: 

Advanced  Television  Service  Advisory  Committee,  21726 
Applications,  hearings,  determinations,  etc.: 

C.  Devine  Media,  Inc.,  21726 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  21774 

Federal  Energy  Regulatory  Commission 
notk:£S 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 

San  Diego  Gas  &  Electric  Co.  et  al.,  21714 
Environmental  statements:  availability,  etc.: 

Edwards  Manufacturing  Co.,  21715 


Hydroelectric  applications,  21716 
Natural  gas  certificate  filings: 

ANR  PipeUne  Co.  et  al.,  21716 
Natural  Gas  Policy  Act: 

State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
Texas  Railroad  Commission,  21717 
Applications,  bearings,  determinations,  etc.: 

Pacific  Offshore  Pipeline  Co..  21718 

Paiute  Pipeline  Co..  21718 

Superior  Offshore  Pipeline  Co.,  21718 

Transcontinental  Gas  Pipe  Line  Corp.,  21718 

Federal  Highway  Administration 

NOTKES 

Environmental  statements;  notice  of  intent: 
Davis  and  Weber  Counties,  UT.  21768 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  21726 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  21774 
Fish  and  Wildlife  Service 

NOTKES 

Environmental  statements;  availability,  etc.: 
Sunland  Communities,  Inc.:  Victorville,  CA;  desert 
tortoise:  incidental  take  permit.  21750 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 

Margarine;  identity  standard,  21648 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

Tracers  in  animal  feed;  compliance  policy  guide; 
availability.  21731 
Committees;  establishment,  renewal,  termination,  etc.; 

Center  for  Devices  and  Radiological  Health  public 
advisory  committees  and  panels.  21728.  21730 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.; 
Dixie  National  Forest.  UT.  21702 

Government  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council.  21727 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Nationel  Institutes  of  Health 

See  Public  Health  Service 

NOTICES 

Agency  information  collection  activities  under  OMB 
review.  21727 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 
NOTICES 

Meetings;  advisory  committees; 
June.  21732 
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Hearings  and  Appeals  Office,  Energy  Department 

NCnCES 

Cases  filed.  21712 

Decisions  and  orders,  21713 

Housing  and  UrtMn  Development  Department 

RULES 

Mortgage  and  loan  insurance  programs: 
Annual  income  definition;  Holocaust  reparations; 
correction,  21657 
NOTICES 

Agency  information  collection  activities  under  OMB 

review,  21743,  21744,  21745 
Grant  and  cooperative  agreement  awards: 
Flexible  subsidy  program;  operating  assistance  and 
capital  improvement,  21746 
Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  21748 

Indian  Affairs  Bureau 

NOTICES 

Indian  Child  Welfare  Act;  designated  tribal  agents  for 
service  of  notice;  list;  correction.  21776 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Debt  instruments  with  original  issue  discount;  imputed 

interest  on  deferred  payment  sales  or  exchanges  of 

property;  correction,  21692 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Information  Reporting  Program  Advisory  Committee, 

217,72 

International  Trade  Commission 

NOTICES 

Antidumping  and  countervailing  duties: 
Administrative  protective  orders;  violations  sanctions. 
21752 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Kansas  City  Southern  Railway  Co.,  21752 

RailTex.  Inc.,  21753 

Salt  Lake  City  Southern  Railroad  Co.,  Inc..  21753 
Railroad  services  abandonment: 

Maine  Coast  Railroad  Corp.,  21753 

Labor  Department 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 

Miles  Qty  District  Grazing  Advisory  Board,  21749 
Realty  actions;  sales,  leases,  etc.: 

Florida,  21749 


Survey  plat  filings: 
Colorado,  21749 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Community  development  revolving  loan  program,  21642 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings:  • 

Local  Arts  Agencies  Advisory  Panel,  21755 

National  Highway  Traffic  Safety  Administration 

RULES 

Drunk  driving  prevention  programs;  incentive  grant  criteria. 
21649 

National  Institutes  of  Health 

NOTKES 

Meetings: 

Human  Genome  Research  National  Advisory  Council 

21732 
National  Cancer  Institute,  21734 

National  Heart,  Lung,  and  Blood  Institute.  21735,  21736 
National  Institute  of  Allergy  and  Infectious  Diseases. 

21733 
National  Institute  of  Mental  Health,  21736.  21737 
National  Institute  on  Aging.  21733 
National  Institute  on  Deafness  and  Other  Communication 

Disorders,  21734,  21735 
National  Institute  on  Drug  Abuse,  21735 
Recombinant  DNA  molecules  research: 
Actions  under  guidelines,  21737 

National  Oceanic  and  Atmospheric  Administrstlon 

PROPOSED  RULES 

Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groundfish.  21695 
NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
State  programs — 
Intent  to  evaluate  performance,  21705 

National  Parit  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lake  Mead  National  Recreation  Area,  NV,  21751 
Manzanar  National  Historic  Site,  CA,  21751 
Meetings: 
Delaware  Water  Gap  National  Recreation  Area  Citizens 

Advisory  Committee,  21751 
Lake  Clark  National  Park  Subsistence  Resource 

Commission,  21751 
Trail  of  Tears  National  Historic  Trail  Advisory  Council,- 

21752 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Fee  schedules;  revision;  and  U.S.  Court  of  Appeals 
decision,  21662 

Occupational  Safety  and  Health  Administration 

RULES 

Safety  and  health  standards,  etc.: 
Cadmium;  occupational  exposure;  correction.  21778 
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Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Postai  Service 

NOTtCES 

Meetings;  Sunshine  Act,  21775 

Presidentiai  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Alternative  fueled  vehicles;  Federal  Government  use  (EO 

12644),  21885 
Energy  efficient  computer  equipment  purchase 

requirement  (EO  12845),  21887 
Federal  agency  procurement  requirements  for  ozone- 
depleting  substances  (EO  12843),  21881 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  21741 
Organization,  functions,  and  authority  delegations: 
Centers  for  Disease  Control  and  Prevention,  21743 

Resolution  Trust  Corporation 

NOTICES 

Contracting  with  firms  with  related  entity  defaults  on 

financial  obligations;  policy  statement:  three-part  list; 

correction,  21776 

Rural  Electrification  Administration 

RULES 

Rural  development: 
Loan  payments  for  rural  development  projects; 
deferments,  21637 
PROPOSED  RULES 

Electric  and  telephone  loans: 
Title  evidence  policies  and  procedures,  21661 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  21756 
Meetings;  Sunshine  Act,  21775 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Cincinnati  Stock  Exchange.  Inc.,  21757 

Midwest  Stock  Exchange,  Inc.,  21757 
Applications,  hearings,  determinations,  etc.: 

Public  utiUty  holding  company  filings,  21758 

Small  Business  Administration 

NOTTCES 

License  surrenders; 
PCF  Venture  Capital  Corp.,  21760 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Ohio,  21658 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Indiana,  21693 


Thrift  Supervision  Office 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Macon  Building  &  Loan  Association,  21773 
St.  Francis  Bank,  F.S.B..  21773 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
Russian  Federation;  beneficiary  developing  country 
designation  criteria,  21755 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

Aviation  proceedings: 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications, 

21761 

Treasury  Department 

See  Customs  Service 
See  Internal  Revenue  Service 
See  Thrift  Supervision  Office 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  21769,  21770,  21771 
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TWs  sectior  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
appiicabtlfty  and  legal  oWect.  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  ReguiBtions,  which  ie  published  ur>der 
50  tilles  purstjant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  bcKMS  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  wee«(. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1703 

RIN  0572-AA60 

Deferments  of  REA  Loan  Payments  for 
Rural  Development  Projects 

AGENCY:  Rural  Electrification 
Administration.  USDA. 
ACTION:  Final  rule. 


SUMMARY:  The  Rural  Electrification 
Administration  (REA)  hereby  adds 
regulations  for  a  program  that  will  allow 
REA-financed  electric  and  telephone 
borrowers  to  defer  insured  or  direct  loan 
payments  in  an  amount  equal  to  an 
investment  in  a  rural  development 
project.  Deferments  of  REA  loan 
payments  are  provided  for  the  pur{>osti 
of  promoting  rural  development 
opportunities. 

EFFECTIVE  DATE:  May  24,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blaine  D.  Stockton.  Jr.,  Assistant 
Administrator.  Economic  Development 
and  Technical  Services.  Rural 
Electrification  Administration, 
telephone  number  (202)  720-9552. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  rule  has  been  issued  in 
conformance  with  Executive  Order 
12291  and  Departmental  Regulation 
1512-1.  This  action  has  been  classified 
as  "nonmajor"  because  it  does  not  meet 
the  criteria  for  a  major  regulation  as 
established  by  the  Order. 

Executive  Order  12778 

This  rule:  (1)  Will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule;  (2) 
Will  not  have  any  retroactive  effect;  and 
(3)  Will  not  require  admini.stnitive 


proceedings  before  parties  may  file  suit 
challenging  the  provisions  of  this  rule. 

Regulatory  Flexibility  Act 

It  was  stated  at  the  time  the  proposed 
rule  was  published  in  the  Federal 
Register  (57  FR  26782)  on  June  16,  1992. 
that  this  rule  does  not  fall  within  the 
scope  of  the  Regulatory  Flexibility  Act. 
Upon  further  examination,  it  has  been 
determined  that  with  respect  to  REA 
telephone  borrowers  this  rule  may  fall 
within  the  scope  of  the  Regulatory 
Flexibility  Act.  However,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et seq). 

REA  borrowers  are  eligiMe  to  receive 
deferments  on  loen  payments  under  this 
rule  in  order  to  support  rural 
development  projects.  REA  estimates 
that  approximately  12  of  the  1,906  total 
REA  borrowers  will  submit  applications 
for  deferments  of  REA  payments  lo 
support  rural  development  projects. 
Every  effort  has  been  made  to  minimize 
the  application  and  recordkeeping 
burden  on  the  applicant  and  yet 
maintain  the  security  and  integrity  of 
the  REA  program.  Wo  have  calculated 
that  the  additional  cost  burden  for  a 
REA  borrower  to  utilize  this  program  to 
be  $133  end  that  the  average  man-hour 
burden  to  review  the  instructions, 
search  existing  data  sources,  collect  and 
assemble  data,  and  perform 
recordkeeping  and  clerical  duties  will 
be  approximately  a  total  of  3  hours  per 
REA  borrower. 

As  utilities,  most  REA  borrowers 
serve  designated  or  certified  areas  on  a 
noncompetitive  basis.  This  program  is 
expected  to  have  no  significant  impact 
on  a  recipient's  economic  condition, 
market  share,  or  its  competitive  position 
with  larger  businesses.  Comments 
regarding  the  Regulatory  Flexibility  Act 
and  the  Administrator's  certification 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  should  be 
addressed  to  the  agency  as  provided  in 
this  rule  by  May  7,  1G93. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Offi(»  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  whirii 
implement  the  Paperwork  Reduction 
Act  of  1980  (Pub.  L.  95-511)  and  section 


3504  of  that  Act,  the  information 
collection  and  recordkeeping 
requirements  contained  in  this  rule  have 
been  submitted  lo  OMB  for  review. 
Comments  concerning  these 
requirements  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB,  Attention:  Desk  Officer 
for  USDA,  room  3201.  NEOB, 
Washington,  DC  20503. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  has  determined 
that  this  rule  will  not  significantly 
impact  the  quality  of  the  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq).  Therefore,  this 
ai:tion  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  numbers 
10.850,  Rural  Electrification  Loans  and 
Loan  Guarantees  and  10.851,  Rural 
Telephone  Loans  and  Loan  Guarantees. 
This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
United  States  Govemn>ent  Printing 
Office,  Washington,  DC  20402. 

Background 

On  Juno  16,  1992,  REA  published  a 
proposed  rule  in  the  Federal  Register 

(57  FR  26782)  that  would  implement  a 
new  rural  development  program 
established  through  amendment  to 
section  12  of  the  Rural  Eie<:trification 
Act  of  1936  (RE  Act)  by  section  2344  of 
the  Rural  Economic  Development  Ad  of 
1990  (7  U.S.C.  912).  This  program 
authorizes,  subject  to  limitations 
established  in  appropriations  Acts,  the 
Administrator  of  REA  to  jjermit  electric 
and  telephone  borrowers  lo  defer  the 
payment  of  principal  and  interest  on 
any  electric  or  telephone  direct  loan  or 
insured  loan  made  under  the  RE  Act 
and  invest  the  deferred  amounts  in  rural 
development  projects.  The  total  amount 
of  deferments  approved  under  this 
program  shall  not  exceed  3  perr^int  of 
the  total  payments  due  during  fi.s(al 
year  1993  from  all  borrowers  on  direct 
loans  and  insured  loans  made  pursuant 
to  the  RE  Act.  For  ea<:h  .subsequent 
fiscal  year  after  1993,  the  total  amount 
of  deferments  in  any    ear  shall  not 
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exceed  5  percent  of  the  total  payments 
due  for  the  year  from  all  borrowers  on 
direct  loans  and  insured  loans. 

Conunents 

REA  received  four  comments 
regarding  the  proposed  rule,  which  were 
taken  into  consideration  in  preparing 
the  final  rule.  Comments  were  received 
from  the  following: 

(1)  Edison  Electric  Institute. 

(2)  Southwestern  Electric  Cooperative. 
Inc. 

(3)  National  Rural  Electric 
Cooperative  Association. 

(4)  United  States  E)epartment  of  the 
Treasury. 

One  commenter  suggested  that  REA 
require  the  projects  to  be  reviewed  by 
the  state  Rural  Economic  Development 
Review  Panels  to  help  ensure  that  the 
most  meritorious  projects  with  the 
greatest  community  backing  are 
selected.  The  1990  amendment  to 
section  12  of  the  RE  Act  provides  for  the 
deferral  of  principal  and  interest  on 
direct  loan  and  insured  loan  payments 
to  promote  rural  development  efforts 
through  REA  borrowers.  REA  believes 
Congress  intended  that  RE.\  borrowers 
would  make  the  determination  of 
whether  or  not  to  provide  business 
financing  or  other  rural  development 
assistance  under  this  program.  This  is 
consistent  with  REA's  policy  of 
promoting  local  involvement  and 
initiative  in  its  rural  development 
programs.  At  the  same  time,  the  rule 
provides  requirements  that  will  protect 
REA's  loan  security  and  ensure  that 
deferments  are  actually  used  to  invest  in 
rural  development  projects.  REA 
believes  the  application  requirements 
are  consistent  with  the  intent  of  the  law 
and  no  additional  review  by  a  state 
board  is  warranted. 

The  same  commenter  also  suggested 
that  projects  should  be  selected  without 
regard  to  which  entity  is  providing 
electricity  to  the  project.  REA 
considered  this  comment  and  a  related 
comment  suggesting  that  language  be 
added  to  prohibit  REA  borrowers  from 
conditioning  assistance  on  the  purcha.se 
of  electricity.  REA  believes  these 
comments  have  merit,  but  cannot  at  this 
time  incorporate  such  a  provision  since 
this  issue  has  not  been  subject  to  notice 
and  comment.  REA  does  not  interpret 
these  rules  as  promoting  ties  between 
the  receipt  of  rural  development 
assistance  from  RE.\  borrowers  and  the 
acceptance  of  electric  or  telephone 
service.  As  stated  in  the  preamble  to  the 
Rural  Economic  Development  Loan  and 
Grant  Program  published  September  25, 
1992  (57  PR  44313),  REA  supports 
economic  development  in  rural  areas 
without  regard  to  service  territory. 


Another  commenter  suggested  that 
REA  require  REA  borrowers  applying 
for  deferments  to  set  up  a  local  public 
notice  and  comment  procedure  for  local 
input  on  the  project.  As  stated  above, 
REA  believes  Congress  intended  REA 
borrowers  to  make  the  determination  of 
whether  to  promote  a  particular  rural 
development  project.  The  REA 
borrowers  will  use  public  input  to  make 
these  determinations  because  REA 
borrowers  are  by  nature  local 
institutions  that  respond  to  community 
concerns  and  opinions.  The  electric  and 
telephone  cooperatives  consist  of  boards 
of  directors  elected  ht>m  the  local 
community.  In  addition,  the  projects 
receiving  assistance  through  this 
program  generally  recieve  public 
exposure  through  the  press,  newsletters, 
and  other  media.  Therefore,  REA  does 
not  believe  a  formal  notice  and 
comment  procedure  is  necessary. 

Another  commenter  suggested  that 
REA  add  language  providing  that 
activities  pursuant  to  the  program  do 
not  supplant  existing  businesses  and 
reject  any  request  for  deferment  if  the 
proposed  project  would  result  only  in 
the  transfer  of  employment  or 
manufacturing.  REA  believes  that  this  is 
already  covered  in  §  1703.306(c)  which 
prohibits  funds  from  the  deferment  to  be 
used  to  transfer  existing  employment  or 
business  activities  from  one  area  to 
another. 

One  commenter  expressed  concern 
that  the  rule  would  not  allow  an  REA 
borrower  to  use  the  Deferment  Program 
if  REA  provided  a  lien  accommodation 
for  private  capital  used  by  the  REA 
borrower  to  make  an  investment  in  the 
rural  development  project.  This  concern 
was  based  on  the  language  in  §  1703.304 
of  the  proposed  rule  which  stated  that 
the  REA  borrower's  investment  in  the 
rural  development  project  must  be  made 
from  the  REA  borrower's  own  funds. 
"Borrower's  own  funds"  were  defined 
in  §  1703.302  to  exclude  proceeds  of 
loans  made,  guaranteed,  or  lien 
accommodated  by  the  Administrator  or 
grants  made  by  the  Administrator.  REA 
also  intended  this  definition  to  exclude 
proceeds  from  loans  made  by  the 
Administrator  in  his  capacity  as 
Governor  of  the  Rural  Telephone  Bank 
and  proceeds  from  grants  made 
pursuant  to  section  2331  through 
section  2335A  of  the  Rural  Economic 
Development  Act  of  1990. 

REA  intends  to  allow  REA  borrowers 
to  use  the  proceeds  from  loans  that  have 
received  a  lien  accommodation  from 
REA  for  the  required  investment  in  the 
rural  development  project,  as  long  as  the 
lien  accommodation  is  in  accordance 
with  the  agency's  lien  accommodation 
regulations.  REA  is  currently  developing 


regulations  for  lien  accommodations 
and  has  published  an  advance  notice  of 
proposed  rulemaking  on  December  2, 
1991,  at  56  FR  61201. 

In  order  to  correct  the  technical 
problems  involved  in  the  proposed 
definition  of  "borrower's  own  funds", 
the  definition  has  been  deleted  from 
§  1703.302.  The  limitations  formerly 
contained  in  the  definition  have  been 
modified  as  discussed  and  moved  to 
separate  §  1703.304(c)  for  clarification. 

REA  incorporated  these  restrictions 
on  the  funds  that  a  REA  borrower  may 
use  to  make  the  required  investment 
because  REA  believes  Congress 
intended  for  the  REA  borrower  to  have 
its  own  financial  commitment  to  the 
rural  development  project.  Congress 
stated  that  an  REA  borrower  may  defer 
its  debt  service  payments  only  in  an 
amount  equal  to  an  investment  made  by 
such  REA  borrower.  Section  1703.304(c) 
prohibits  the  REA  borrower  from  using 
funds  which  are  not  actually  in  the  REA 
borrower's  sole  discretion  to  use,  and 
therefore  cannot  be  considered  the  REA 
borrower's  financial  commitment  to  the 
rural  development  project.  These 
restricted  funds  include  proceeds  of 
loans  made  or  guaranteed  pursuant  to 
the  RE  Act  or  grants  made  pursuant  to 
the  RE  Act  or  tha  Rural  Economic 
Development  Act  of  1990,  funds 
necessary  to  make  payment  on  loans 
made,  guaranteed,  or  lien 
accommodated  pursuant  to  the  RE  Act. 
and  funds  subject  to  conditions  or  liens 
pursuant  to  REA  loan  documents.  For 
example,  §  1703.304  (c)(6)  prohibits  an 
REA  borrower  from  using  funds  which 
are  required  to  be  held  in  trust  for  the 
Government,  such  as  loan  proceeds 
advanced  by  the  Government  which 
must  be  deposited  in  a  special 
construction  account  pursuant  to  REA 
or  RTB  loan  documents. 

Several  additional  changes  were  made 
in  order  to  clarify  the  rule  or  rectify  the 
rule  with  the  RE  Act.  Section  1703.304, 
Requirement  criteria  for  deferment  of 
loan  payments,  was  clarified  and 
divided  into  two  sections  in  order  to 
separate  the  restrictions  for  deferment  of 
loan  payments  from  the  requirements 
for  deferment  of  loan  payments.  Section 
1703.304  now  reads  as  Restrictions  on 
the  deferment  of  loan  payments,  and 
§1703.305  now  reads  as  Requirements 
for  deferment  of  loan  payments. 
Accordingly,  former  §§  1703.305— 
1703.312  have  been  renumbered.  Also, 
part  of  §  1703.304(d)  has  been  reworded 
and  moved  to  a  new  §  1703.309(e)  for 
clarification. 

Section  1703.305  was  changed  in 
order  to  limit  the  REA  borrower's  grace 
period  for  making  the  cu.shion  of  credit 
payment  to  30  days.  The  language  in  the 
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proposed  rule  would  have  allowed  the 
REA  borrower  to  use  those  oishion  of 
credit  payments  made  within  one  year 
prior  to  the  date  REA  received  the  REA 
borrower's  application.  Upon  further 
examination  of  subsection  12(b)(3)(D)  of 
the  RE  Act  as  added  by  section  2344  of 
the  Rural  Development  Act  of  1990, 
REA  does  not  believe  that  a  payment 
made  to  a  cushion  of  credit  account 
prior  to  the  date  of  REA's  approval  of  a 
deferment  satisfies  the  statutory 
requirement  that  the  borrower  make 
such  payment  "at  the  time  of  a 
dsferment."  REA  interprets  this 
requirement  to  mean  that  a  linkage  must 
exist  between  a  cushion  of  credit 
payment  and  its  corresponding  deferral. 
The  relationship  can  be  established  by 
meking  a  payment  contemporaneously 
with  the  deferral.  In  order  to  facilitate 
administration  of  this  requirement,  once 
an  application  has  been  approved.  REA 
will  deem  a  subsequent  cushion  of 
credit  payment  received  on  or  within  30 
days  prior  to  its  corresponding 
deferment  date  aa  fulfilling  this 
requirement,  dollar  for  dollar. 

REA  recognizes  that  in  some  instances 
it  may  take  a  borrower  several  payment 
periods  to  accumulate  all  of  the 
deferrals  it  is  eligible  to  receive  for  a 
particular  rural  development  project. 
REA  does  not  interpret  section  12(b)  of 
the  RE  Act  as  requiring  the  borrower 
and  REA  to  segment  the  related  local 
investment,  cushion  of  credit  payment, 
and  deferral  in  order  to  at  all  times 
exactly  match  all  three  components  to  a 
borrower's  debt  amortization  schedule. 
Thus,  the  rule  permits  a  borrower  to 
consolidate  in  one  application,  all  of  the 
related  deferrals  it  wishes  to  receive  in 
the  year  following  application  approval. 
In  such  a  case,  amounts  paid  into  the 
cushion  of  credit  account  after  the  date 
of  the  approval  will  be  considered  by 
REA  as  satisfying  the  requirement  of 
section  12(b)(3)(D).  REA  believes  that 
this  approach  is  not  only  consistent 
with  Congressional  intent,  but  also 
encourages  this  rural  development  by 
elim:naling|unnecessarj'  paperwork  and 
by  promoting  efFir.'ent  program 
administration. 

For  similar  reasons.  REA  will 
consider  an  investment  made  by  a 
borrower  in  a  rural  development  project 
after  the  data  that  the  borrower  applies 
for  a  deferment  under  this  subpart  in 
determining  whether  the  requirement  in 
section  12(b)(3)(B)  that  deferments  not 
exceed  the  amount  of  the  borrower's 
investment  In  the  related  rural 
development  project  is  met.  The 
permissible  period  for  making  matching 
investments  in  the  project  is  greater 
than  the  period  for  making  matching 
payments  into  the  cushion  of  credit 


account.  REA  believes  that  it  has  greater 
latitude  with  respect  to  the  timing  of  the 
local  investment  because  the  statute 
does  not  contain  any  specific  time 
limitation  for  such  investment. 
Although  this  requirement  is  less  time 
critical  than  the  requirement  in  section 
12(b)(3)(D)  for  making  payments  into 
the  cushion  of  credit  account,  section 
12(b)  makes  it  clear  that  deferments 
must  be  made  to  "enable"  the  borrower 
to  make  rural  development  investments. 
REA  interprets  this  to  mean  that  a 
connection  must  be  shown  to  exist 
between  the  deferral  and  the  local 
investment.  It  would  be  difficult  at  best 
to  establish  the  existence  of  such  a 
connection  in  a  case  where  a  borrower 
had  made  its  local  investment  before  it 
had  even  applied  for  a  deferment.  Thus 
the  application  date  establishes  a  clear 
line  for  satisfying  this  requirement.  This 
objective  standard  will  provide  certainty 
for  the  borrowers  and  facilitate  program 
administration  by  REA. 

Finally,  some  minor  changes  were 
made  in  the  regulatory  text  for  the 
purposes  of  simple  clarificaUon  and  the 
elimination  of  ambiguity.  In  §  1703.302, 
Definitions  and  rules  of  construction, 
the  definition  of  "RTB  (Rural  Telephone 
Bank)"  was  added,  as  was  the  definition 
of 'TOrect  loan";  the  definitions  of 
"Financially  distressed  borrower"  and 
of  "Insured  loan"  were  reworded 
slightly.  In  §  1703.303.  Eligibility 
criteria  for  deferment  of  loan  payments, 
paragraph  (c)  was  deleted  because  the 
wording  regarding  not  granting 
deferments  for.  "Other  actions  on  the 
part  of  the  borrower  that  thwart  the 
achievement  of  the  objectives  of  the 
REA  program"  was  ambiguous  and 
unnecessary.  In  §  1703.309.  Terms  of 
repayment  of  deferred  loan  payments, 
paragraph  (b)  was  modified  by  clarifying 
the  deferment  payment  schedule  to  be 
made  on  "...either  a  monthly  or 
quarterly  basis..."In  §  1703.311, 
Application  procedures  for  deferment  of 
loan  payments,  paragraphs  (a)  (2)-(9) 
were  reworded  for  clarification.  Finally, 
in  §1703.312.  REA  review 
requirements,  two  sentences  about 
borrower's  applications  were  reworded 
as  "...completed..."  applications. 

List  ofSubjecU  in  7  CFR  Part  1703 

Community  development.  Grant 
programs-housing  and  community 
development,  Loan  programs-housing 
and  community  development.  Reporting 
and  recordkeeping  requirements.  Rural 
areas. 

For  reasons  set  out  in  the  preamble. 
REA  hereby  amends  7  CFR  chapter 
XVU.  part  1703.  as  follows: 


PART  1703-«URAL  DEVELOPMENT 

1.  The  authority  citation  for  7  CFR 
part  1703  continues  to  read  as  follows: 

Authoritv:  7  U.S.C  901  et  seq.  and  QSOaaa 
el  seq. 

2.  A  heading  is  added  to  subpart  C 
which  is  reserved  and  subpart  E  is 
added  to  part  1703  to  read  as  follows: 

Subpart  C— Rur«l  BusioMs  Incubator 
Program    [Rasarvad] 
•         •         •         •         . 

Subpart  E— Oefarmanta  of  REA  Loan 
PaymenU  for  Rural  Davaiopmant  Proiacta 

Sec. 

1703.300  Purpose. 

1703.301  Policy. 

1703.302  Definitions  and  rules  of 
construction. 

1703.303  Eligibility  criteria  for  deferment  o' 
loan  payments. 

1 703.304  Restrictions  on  the  defenr.ent  of 
loan  payments. 

1703.305  Requirements  for  deferment  of 
loan  pajir.ents. 

1703.306  Limitation  on  funds  derived  from 
the  deferment  of  loan  payments. 

1 703.307  Uses  of  the  deferments  of  loon 
payments. 

1 703.308  Amount  of  defemient  funds 
available. 

1 703. ."MW    Terms  of  ropayTnenI  of  deferred 
loan  payments. 

1703.310  Environmental  consideratiom. 

1703.311  Application  procedures  fbr 
dciermenl  of  loan  payments. 

1703.312  REA  review  requirements. 

1 703.313  Compliance  with  other 
regulations. 

Subpart  C — Rural  Bu8ir>eM  Incubator 
Program    [Reserved] 


Subpart  E— Oeferntents  of  REA  Loan 
Payments  for  Rural  Developmertt 
Projects 

11703.300    Purpose. 

This  subpart  E  sets  forth  REA's 
policies  and  procedures  for  making  loan 
deferments  of  principal  and  interest 
payments  on  direct  loans  or  insured 
loans  made  for  electric  or  telephone 
purposes,  but  not  for  loans  made  for 
rural  economic  development  purposes, 
in  accordance  with  subsection  (b)  of 
section  12  of  the  RE  Act.  Loan 
determents  are  provided  for  the  purpose 
of  promoting  rural  development 
opportunities. 

§1703.301     Policy. 

It  is  REA's  policy  to  encourage 
borrowers  to  invest  in  and  promote  rural 
development  and  rural  job  creation 
projects  that  are  based  on  sound 
economic  and  financial  analyses. 
Borrowers  are  encouraged  to  use  this 
program  to  promote  economic,  business 
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and  community  development  projects 
that  will  beneflt  rural  areas. 

f  1 703.302    D«finJtions  and  rules  of 
construction. 

(a)  Definitions.  For  the  purpose  of  this 
subpart,  the  following  terms  will  have 
the  following  meanings: 

Administrator  means  the 
Administrator  of  REA. 

Borrower  means  any  organization 
which  has  an  outstanding  direct  loan  or 
insured  loan  made  by  REA  for  the 
provision  of  electric  or  telephone 
service. 

Cushion  of  credit  payment  means  a 
voluntary  unscheduled  payment  on  an 
REA  note  made  after  October  1.  1987, 
credited  to  the  cushion  of  credit  account 
of  a  borrower. 

Deferment  means  a  re-amortization  of 
a  payment  of  principal  and/or  interest 
on  an  REA  direci  loan  or  insured  loan 
for  over  either  a  5-  or  10  year  period, 
with  the  first  payment  beginning  on  the 
date  of  the  deferment. 

Direct  loan  means  a  loan  that  is  made 
by  the  Administrator  pursuant  to 
section  4  or  section  201  of  the  RE  Act 
(7  U.S.C.  901  et  seq.)  for  the  provision 
of  electric  or  telephone  service  in  rural 
areas  and  does  not  include  a  loan  made 
to  promote  economic  development  in 
rural  areas. 

Financially  distressed  borrower  means 
an  REA-financed  borrower  determined 
by  the  Administrator  to  be  either: 

(i)  In  default  or  near  default  on 
interest  or  principal  payments  due  on 
loans  made  or  guaranteed  under  the  RE 
Act; 

(ii)  A  borrower  that  was  in  default  or 
near  default,  but  is  currently 
participating  in  a  workout  or  debt 
restructuring  plan  with  REA;  or 

(iii)  Experiencing  a  financial 
hardship. 

Insured  loan  means  a  loan  that  is 
made.  held,  and  serviced  by  the 
Administrator,  and  sold  and  insured  by 
the  Administrator,  pursuant  to  Section 
305  of  the  RE  Act  (7  U.S.C.  901  et  seq.) 
for  the  provision  of  electric  or  telephone 
service  in  rural  areas  and  does  not 
include  a  loan  made  to  promote 
economic  development  in  rural  areas. 

fob  creation  means  the  creation  of 
jobs  in  rural  areas,  or  in  close  enough 
proximity  to  rural  areas  so  that  it  is 
likely  ihat  the  majority  of  the  jobs 
created  will  be  held  by  residents  of  rural 
areas. 

Project  means  a  rural  development 
project  that  a  borrower  proposes  and  the 
Administrator  approves  as  qualifying 
under  this  subpart. 

RE  Act  means  the  Rural  Electrification 
Act  of  1936.  as  amended  (7  U.S.C.  901 
et  seq.). 


REA  means  the  Rural  Electrification 
Administration,  an  agency  of  the  United 
States  Department  of  Agriculture. 

RTB  means  the  Rural  Telephone  Bank 
(telephone  bank),  abody  corporate  and 
an  instrumentality  of  the  United  States, 
that  obtains  supplemental  funds  from 
non-Federal  sources  and  utilizes  them 
in  making  loans,  operating  on  a  self- 
sustaining  basis  to  the  extent  practicable 
(section  401.  RE  Act). 

Technical  assistance  means  market 
research,  product  or  St^rvice 
improvement,  feasibility  studies, 
environmental  studies,  and  similar 
activities  that  benefit  rural  development 
or  rural  job  creation  projects. 

(b)  Rules  of  construction.  Unless  the 
context  otherwise  indicates;  "includes" 
and  "including"  are  not  limiting,  and 
"or"  is  not  exclusive.  The  terms  defined 
in  §  1703.302(a)  include  both  the  plural 
and  the  singular. 

S 1 703.303    Eligibility  criteria  for  deferment 
of  loan  payments. 

The  deferment  of  loan  payments  may 
be  granted  to  any  borrower  that  is  not 
financially  distressed,  delinquent  on 
any  Federal  debt,  or  in  bankruptcy 
proceedings.  However,  the  deferment  of 
loan  payments  will  not  be  granted  to  a 
borrower  during  any  period  in  which 
the  Administrator  has  determined  that 
no  additional  financial  assistance  of  any 
nature  should  be  provided  to  the 
borrower  pursuant  to  any  provision  of 
the  RE  Act.  The  determination  to 
suspend  eligibility  for  the  deferment  of 
loan  payments  under  this  subpart  will 
be  ba.sed  on: 

(a)  The  borrower's  demonstrated 
unwillingness  to  exercise  diligence  in 
repaying  loans  made  by  REA  or  RTB  or 
guaranteed  by  REA  that  results  in  the 
Administrator  being  unable  to  find  that 
such  loans,  would  be  repaid  within  the 
time  agreed;  or 

(b)  Tne  borrower's  demonstrated 
unwillingness  to  meet  the  requirements 
in  REA's  or  RTB's  legal  documents  or 
regulations. 

§  1 703.304     Restrictions  on  tt>e  deferment 
of  loan  payments. 

(a)  The  deferment  must  not  impair  the 
security  of  any  loans  made  REA  or  RTB, 
or  guaranteed  by  REA,  pursuant  to  the 
RE  Act. 

(b)  At  no  point  in  time  may  the 
amount  of  the  debt  service  payments 
deferred  exceed  50  percent  of  the  total 
cost  of  a  community,  business,  or 
economic  development  project  for 
which  a  deferment  is  provided. 

(c)  A  borrower  may  defer  debt  service 
payments  only  in  an  amount  equal  to 
the  investment  made  by  such  borrower 
in  a  rural  development  project.  The 
investment  must  not  be  made  from: 


(1)  Proceeds  of  loans  made  or 
guaranteed  pursuant  to  the  RE  Act,  or 
grants  made  piu-suant  to  the  RE  Act  or 
section  2331  through  section  2335A  of 
the  Rural  Economic  Development  Act  of 
1990  (7  U.S.C.  950aaa  et  seq.); 

(2)  Funds  necessary  to  make  timely 
payments  of  principal  and  interest  on 
loans  made,  guaranteed  or  lien 
accommodated  pursuant  to  the  RE  Act; 

(3)  Insurance  proceeds  from 
mortgaged  property; 

(4)  Damage  awards  and  sale  proceeds 
resulting  from  eminent  domain  and 
similar  proceedings  involving 
mortgaged  property; 

(5)  Sale  proceeds  from  mortgaged 
property  sales  requiring  specific 
Administrator  approval;  and 

(6)  Funds  which  are  restricted  by  REA 
or  RTB  loan  instruments  to  be  held  in 
trust  for  the  Government  or  to  be  held 
for  any  other  specific  purpose. 

(d)  Any  investment  made  in  a  rural 
development  project  prior  to  the  date  of 
the  application  for  a  deferment  based  on 
such  project  cannot  be  used  to  satisfy 
the  requirements  of  this  section. 

S 1 703.305    RequlremenU  for  deferment  of 
loan  payments. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the 
borrower  must  make  a  cushion  of  credit 
payment  equal  to  the  amount  of  the 
payment  deferred  and  subject  to  the 
following  rules: 

(1)  Cushion  of  credit  payments  made 
prior  to  the  date  that  an  application  for 
deferral  has  been  approved  by  REA 
cannot  be  used  to  satisfy  the 
requirements  of  this  section; 

(2)  Once  a  cushion  of  credit  payment 
has  been  made  to  satisfy  the 
requirements  of  paragraph  (a)  of  this 
section,  it  must  remain  on  deposit  in  the 
cushion  of  credit  account  on  the  date  of 
the  deferral  or  the  deferral  will  not  take 
place;  and 

(3)  The  cushion  of  credit  payment 
must  be  received  by  REA  on  the  date  the 
payment  being  deferred  is  due.  or 
within  30  days  prior  to  this  date. 

(b)  A  borrower  may  elect  to 
consolidate  in  one  application  filed 
pursuant  to  §  1703.311,  ail  of  the  related 
deferrals  it  wishes  to  receive  in  a  twelve 
month  period  following  application 
approval.  In  such  a  case,  the 
requirement  contained  in  paragraph 
{a)(l)  of  this  section  may  alternatively 
be  satisfied  by  depositing  an  amount 
equal  to  the  aggregate  deferrals  covered 
by  such  application  into  the  cushion  of 
credit  account  at  the  time  the  first 
cushion  of  credit  payment  is  due  under 
paragraph  (a)(1)  of  this  section. 
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§  1 703.306    Limitation  on  funds  derivad 
from  th«  deferment  of  loan  payments. 

Funds  derived  from  the  deferment  of 
loan  payments  will  not  be  used: 

(a)  To  fund  or  assist  projects  which 
would,  in  the  judgement  of  the 
Administrator,  create  a  conflict  of 
interest  or  the  appearance  of  a  conflict 
of  interest.  The  borrower  must  disclose 
to  the  Administrator  information 
regarding  any  potential  conflict  of 
interest  or  appearance  of  a  conflict  of 
interest; 

(b)  For  any  purpose  not  reasonably 
related  to  the  project  as  determined  by 
the  Administrator; 

(c)  To  transfer  existing  employment  or 
business  activitins  from  one  area  to 
another;  or 

(d)  For  the  borrower's  electric  or 
telephone  operations,  nor  for  any 
operations  affiliated  with  the  borrower 
unless  the  Administrator  has 
specifically  informed  the  borrower  in 
writing  that  the  affiliated  operations  are 
part  of  the  approved  purposes. 

§  1 703.307    Uses  of  ttie  deferments  of  loan 
payments. 

The  deferment  of  loan  payments  will 
be  made  to  enable  the  borrower  to 
provide  funding  and  assLslance  for  rural 
development  and  job  creation  projects. 
This  includes,  but  is  not  limited  to,  the 
borrower  providing  financing  to  local 
businesses,  community  development 
assistance,  technical  assistance  to 
businesses,  and  other  community, 
business,  or  economic  development 
projects  that  will  benefit  rural  areas. 

§  1 703.308    Amount  of  deferment  funds 
available. 

(a)  The  total  amount  of  deferments 
made  available  for  each  fiscal  year 
under  this  program  will  not  exceed  3 
percent  of  the  total  payments  due 
during  fiscal  year  1993  from  all 
borrowers  on  direct  loans  and  insured 
loans  made  under  the  RE  Act.  For  each 
subsequent  fiscal  year  after  1993,  the 
total  amount  of  deferments  will  not 
exceed  5  percent  of  the  total  payments 
due  for  the  year  from  all  borrowers  on 
direct  loans  and  insured  loans. 

(b)  The  total  amount  of  annual 
deferments  are  subject  to  limitations 
established  by  appropriations  Acts. 

§  1 703.309    Terms  of  repayment  of  deferred 
loan  payments. 

(a)  Deferments  made  to  enable  the 
borrower  to  provide  financing  to  local 
businesses  will  be  repaid  over  a  period 
of  60  months,  in  equal  installments, 
with  payments  beginning  on  the  date  of 
the  deferment,  and  continuing  in  such 
a  manner  until  the  total  amount  of  the 
deferment  is  repaid.  The  deferment 
payments  will  be  made  on  either  a 


monthly  or  quarterly  basis  depending 
on  the  existing  repayment  terms  of  the 
direct  loan  or  insured  loaji  being 
deferred.  The  deferment  will  not  accrue 
interest. 

(b)  In  the  case  of  deferments  made  to 
enable  the  borrower  to  provide 
community  development  assistance, 
technical  assistance  to  businesses,  and 
for  other  community,  business,  or 
economic  development  projects  not 
included  in  paragraph  (a)  of  this  section, 
the  deferment  will  be  repaid  over  a 
period  of  120  months,  in  equal 
installments,  with  payments  beginning 
on  the  date  of  the  deferment  and 
continuing  in  such  a  manner  until  the 
total  amount  of  the  deferment  is  repaid. 
The  deferment  payments  will  be  made 
on  either  a  monthly  or  quarterly  basis 
depending  on  the  existing  repayment 
terms  of  the  direct  loan  or  insured  loan 
being  deferred.  The  deferment  will  not 
accrue  interest. 

(c)  The  maturity  date  of  a  loan  may 
not  be  extended  as  a  result  of  a 
deferment. 

(d)  If  the  required  payment  is  not 
made  by  the  borrower  or  received  by  the 
Administrator  when  due.  the 
Administrator  will  reduce  the 
borrower's  cushion  of  credit  account 
established  under  this  subpart  in  an 
amount  equal  to  the  deferment  payment 
required. 

(e)  The  balance  in  a  borrower's 
cushion  of  credit  account  shall  not  be 
reduced  by  the  borrower  below  the  level 
of  the  unpaid  balance  of  the  payment 
deferred. 

§1703.310    Environmental  considerations. 

Prospective  recipients  of  funds 
received  fi^m  the  deferment  of  loan 
payments  are  encouraged  to  consider 
the  potential  environmental  impact  of 
their  proposed  projects  at  the  earliest 
planning  stage  and  plan  development  in 
a  manner  that  reduces,  to  the  extent 
practicable,  the  potential  to  affect  the 
quality  of  the  human  environment 
adversely. 

§  1 703.31 1     Application  procedures  (or 
deferment  of  loan  paynients. 

-     (a)  A  borrower  applying  for  a 
deferment  must: 

(1)  Submit  a  certified  board  resolution 
to  the  Administrator  requesting  a 
deferment  of  principal  and  interest.  The 
resolution  must; 

(i)  Be  signed  by  the  president  or  vice 
president  of  the  borrower; 

(ii)  Contain  information  on  the  total 
amount  of  deferment  requested  for  each 
specific  project; 

(iii)  Contain  information  on  the  type 
of  project  and  the  length  of  deferment 
requested  as  defined  in  §  1703.309;  and 


(iv)  Specify  which  officer  of  the 
borrower  has  been  given  the  authority  to 
certify  to  those  matters  required  in  this 
section; 

(2)  Submit  certification  by  the 
appropriate  officer  to  the  Administrator 
that  the  proposed  project  will  not 
violate  the  limitations  set  forth  in 

§  1703.306  and  disclose  all  information 
regarding  any  potential  conflict  of 
interest  or  appearance  of  a  conflict  of 
interest  that  would  allow  the 
Administrator  to  make  an  informed 
decision; 

(3)  Submit  certification  by  the 
appropriate  officer  to  the  Administrator 
that  an  investment  in  the  rural 
development  project  will  be  made  by 
the  borrower  in  an  amount  equal  to  the 
deferred  debt  service  payment; 

(4)  Submit  certification  by  the 
appropriate  officer  to  the  Administrator 
that  the  amount  of  the  deferment  will 
not  exceed  50  percent  of  the  total  cost 
of  the  project  for  which  the  deferment 
is  provided; 

(5)  Submit  certification  by  the 
appropriate  officer  to  the  Administrator 
that  it  will  make  a  cushion  of  credit 
payment  necessary  to  satisfy  the 
reouirement  of  §  1703.305(a); 

(6)  Submit  certification  by  the 
appropriate  officer  to  the  Administrator 
that  it  will  comply  with  §  1703.313  and 
provide  documentation  showing  that  its 
total  investments,  including  the 
proposed  investment,  will  not  exceed 
the  investment  limitations  specified  in  7 
CFR  part  1717.  Subpart  N.  Investments. 
Loans  and  Guarantees  by  Electric 
Borrowers,  or  7  CFR  Part  1744,  Post 
Loan  Policies  and  Procedures  Common 
to  Guaranteed  and  Insured  Loans.  The 
documentation  must  provide  a  list  of 
each  rural  development  project  the 
borrower  has  invested  in  to  date, 
including  the  investment  amounts; 

(7)  Submit  to  the  Administrator 
written  identification  of  the  direct 
loan(s)  and/or  insured  loan(s)  for  which 
payments  are  to  be  deferred; 

(8)  Submit  to  the  Administrator  a 
written  narrative  which  contains 
information  regarding  the  proposed 
rural  development  or  job  creation 
project  such  as  the  manner  in  which  the 
project  will  promote  community, 
business,  or  economic  development  in 
rural  areas,  the  nature  of  the  project,  its 
location,  the  primary  beneficiaries,  and, 
if  applicable,  the  number  and  type  of 
jobs  to  be  created;  and 

(9)  Submit  to  the  Administrator  a 
letter  of  approval  from  the  state 
regulatory  authority,  if  applicable, 
granting  its  approval  for  the  borrower  to 
defer  direct  loan  payment(s]  and/or 
insured  loan  payment{s)  and  invest  the 
amount  in  a  rural  development  project. 
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(b)  The  Administrator  reserves  the 
right  to  determine  that  special 
circumstances  require  additional  data 
from  borrowers  before  acting  on  a 
deferment.  The  Administrator  ako 
reserves  the  right  to  require,  as  a 
condition  of  approving  a  loan  payment 
deferment  pursuant  to  this  subpart,  that 
the  borrower  execute  and  deliver  any 
amendments  or  supplements  to  its  loan 
documents  that  may  be  necessary  w 
appropriate  to  achieve  the  purposes 
outlined  in  §1703.300. 

(c)  The  Administrator  will  decide 
whether  the  borrower  is  eligible  for  the 
deferment  and  will  notify  the  borrower 
of  the  decision. 

S  1703^2    REA  review  requtrMnenle. 

Borrowers  shall  ensure  that  funds  are 
invested  in  the  rural  development 
project  as  approved  by  REA.  The 
Administrator  reserves  the  right  to 
review  the  books  and  copy  records  of 
borrowers  receiving  loan  payment 
deferments  as  necessary  to  ensure  that 
the  investments  in  the  rural 
development  project  are  in  accordance 
with  this  subpart  and  the 
representations  and  purposes  stated  in 
the  borrower's  completed  application.  If 
an  audit  discloses  that  the  amount 
deferred  was  not  used  for  the  purposes 
stated  in  the  completed  application,  the 
borrower  shall  be  required  to  promptly 
repay  the  amount  deferred  and  the 
benefits  of  the  deferment  to  the 
borrower  will  be  recaptured  by  REA. 
The  bmrower  is  responsible  for  ensuring 
that  disbursements  and  expenditures  of 
funds  covering  the  investment  in  the 
rural  development  project  are  properly 
supported  with  certiRcations.  invoices, 
contracts,  bills  of  sale,  cancelled  checks, 
or  any  other  forms  of  evidence 
determined  appropriate  by  the 
Administrator  and  that  such  supporting 
material  is  available  at  the  borrower's 
premises  for  review  by  the  REA  field 
accountant,  borrower's  certified  public 
accountant,  the  Office  of  Inspector 
General,  the  General  Accounting  Office 
and  any  other  accountant  conducting  an 
audit  orf  the  borrower's  financial 
statements  for  this  rural  development 
program. 

§  1 7t)3.313    Compliance  with  other 
reguiationa. 

(a)  Investments  in  a  rural  economic 
development  project  made  by  an  electric 
borrower  under  this  subpart  are  subject 
to  the  provisions  of  7  CFR  part  1717, 
Subpart  N,  Investments.  Loans  and 
Guarantees  by  Electric  Borrowers. 

(b)  Investments  in  a  rural  economic 
development  project  made  by  a 
telephone  borrower  under  this  subpart 
are  subject  to  the  provisions  of  7  CFR 


Part  1744.  Post  Loan  Policies  and 

Procedures  Common  to  Guaranteed  and 

Insured  Loans. 

Datad:  April  14, 1993. 

Robert  Peters. 

Acting  Utider  Secretary,  Small  Community 

and  Rural  Deveioponemt. 

[FR  Doc  93-9541  Filed  4-22-93;  8:45  am] 
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hMTIONAL  CREOrr  UNION 
ADMINtSTRATlON 

12  CFR  Parte  701  and  705 

Community  Development  Revolving 
Loan  Program  for  Credit  Union* 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  NCUA  regulations  govern 
loans  made  from  a  revolving  loan  fund 
and  technical  assistance  offered  to 
certain  credit  unions  that  serve 
predominately  low-income  members. 
The  NCUA  Board  is  amending  these 
regulations  to  make  the  Community 
Development  Revolving  Loan  Program 
("Program")  more  accessible  to  credit 
unions.  The  NCUA  Board  is  also  issuing 
technical  amendments  to  another 
regulatory  provision  to  conform  it  to  the 
revised  Program  regulations. 
EFFECTIVE  DATE:  May  24.  1993. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael }.  McKenna.  Staff  Attorney, 
Office  of  General  Counsel,  at  the  above 
address,  or  telephone:  (202)  682-9630. 

SUPPLEMENTARY  INFORMATION 
A.  Background 

The  NCUA  Board,  as  part  of  its 
ongoing  program  of  regulatory  review,  is 
revising  the  regulation  under  which  the 
Community  Development  Revolving 
Loan  Program  operates.  The  purpose  of 
the  Program  is  to  make  reduced  rate 
loans  and  provide  technical  assistance 
to  both  federal  and  state-chartered  credit 
unions  serving  low-income 
communities  so  that  those  credit  unions 
may  provide  needed  financial  services 
and  help  to  stimulate  the  economy  in 
the  communities  served.  Although  there 
have  not  been  any  major  problems  with 
the  Program,  the  NCUA  Board  believes 
there  are  several  areas  that  can  be 
improved. 

The  NCUA  Board  is  amending  the 
Program  for  the  following  reasons:  First, 
to  increase  the  number  of  participating 
credit  unions;  second,  to  make  the 


Program  more  accessible  to  participating 
credit  unions;  third,  to  provide 
technical  assistance  to  participating 
credit  unions  that  may  not  necessarily 
receive  loans;  and  finally,  to  reduce 
regulatory  burden. 

B.  Comments 

The  NCUA  Board  issued  proposed 
amendments  to  the  Program  on 
November  12.  1992  (57  FR  56868, 
December  1. 1992).  The  Board  also 
issued  proposed  amendments  to  Section 
701.32  of  NCUA's  Regulations  to 
conform  it  to  the  recommended  changes 
in  part  705.  Fifteen  comment  letters 
were  received.  Eight  comments  were 
received  from  federal  credit  unions,  two 
from  state-chartered  credit  unions,  three 
from  state  credit  union  leagues,  and  two 
from  national  trade  associations.  The 
commenters  expressed  general  approval 
of  the  proposed  amendments.  The  final 
regulation  contains  the  same  structure 
as  the  proposed  regulation.  The 
comments  and  the  substantive  changes 
made  to  the  regulation  from  the 
proposed  rule  are  discussed  below. 
Unless  otherwise  noted,  the  final 
regulation  is  the  same  as  the  proposed. 

Section  705.3 — Definitions 

The  issue  that  drew  the  most 
comment  was  the  definition  of  "low- 
income  member."  Comment  was 
requested  on  whether  the  definition  of 
"low-income  member"  was  satisfactory. 
In  order  for  a  credit  union  to  participate 
in  the  Program,  it  must  serve 
predominantly  low-income  members. 
Predominantly  means  a  simple  majority. 
Under  the  proposed  rule,  low  income 
members  were  defined  by  either 
individual  wage  of  members  or 
household  income  of  the  geographic 
service  area.  A  credit  union  coutd 
demonstrate  that  it  predominantly 
serves  low-income  members  either  by 
documentation  for  the  individual  wage 
definition  or  geographic  area  for  the 
household  income  definition. 

Nine  commenters  approve  of  Ihe 
proposed  definition.  One  coinmenter 
suggests  that  instead  of  us.ng  the 
"median"  standard  in  determining 
annual  household  income  that  NCUA 
adopt  the  "average"  standard.  An 
"average"  standard  would  raise  the 
annual  household  income  included 
within  the  definition  of  low-income. 
The  NCUA  board  believes  the  proposed 
median  income  level  is  more 
appropriate.  Therefore,  the  NCUA  Board 
will  retain  the  "median"  standard  for 
household  income. 

One  commenter  posed  the  following 
questions  concerning  the  new 
definition: 
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(1)  What  is  the  origin  of  the  Hst  of 
cities  with  a  cost  differential?  Does  this 
list  correspond  to  usage  by  other 
governmental  agencies?  How  wide  is  the 
geographic  area  taken  in  by  "New  York" 
for  example?  The  list  of  cities  with  a 
cost  differential  was  obtained  from  a  list 
maintained  by  the  Bureau  of  Labor 
Statistics,  as  updated  by  the 
Employment  and  Training 
Admini^ration  (the  same  agency  the 
"lower  level  standard  of  living"  was 
obtained  from  under  the  current 
regulation).  The  Bureau  of  Labor 
Statistics  data  showed  lower  level 
standard  of  living  numbers  for  the  25 
largest  metropolitan  areas.  The 
proposed  and  final  rule  includes  those 
that  are  above  the  national  average.  This 
is  a  government  standard  which  is  used 
by  other  government  agencies  and 
programs.  Each  metropolitan  area  is  the 
"metropolitan  statistical  area"  as 
defined  by  the  Census  Bureau. 

(2)  Will  the  presumption  that  credit 
unions  which  serve  "a  geographic  area 
where  a  majority  of  residents  fall  at  or 
below  the  annual  income  standard"  are 
low-income  apply  to  a  church  credit 
union,  with  an  associational  common 
bond  which  is  situated  in  a  geographic 
area?  The  geographically  based  method 
of  establishing  income  may  be 
applicable  to  more  credit  unions  than 
just  those  that  have  a  geographically 
defined  field  of  memtership.  Zip  codes 
may  be  an  easy  way  to  accomplish  it.  If 
a  credit  union  can  show  that  most  of  its 
members  live  in  a  cluster  of  zip  codes 
which  together  meet  the  income 
standard,  then  the  credit  union  would 
be  assumed  to  meet  the  standard.  A 
church-based  associational  credit  union 
could  meet  this  standard.  A  church- 
based  associational  credit  union  can 
also  qualify  as  serving  predominately 
low-income  members  under  the  current 
regulation. 

(3)  Is  it  NCUA's  intention  to  eliminate 
from  the  definition  the  previous 
language  which  qualifies  as  low-income 
people  those  who  reside  in  public 
housing  or  qualify  for  Community 
Action  Agency  services?  The  public 
housing  standard  was  eliminated 
because  public  housing  is  a  very 
'estrictive  standard,  with  incomes 
almost  as  low  as  the  poverty  line.  By 
definition,  the  standard  set  forth  in  the 
new  rule  will  include  public  housing 
residents  as  well  as  members  who 
qualify  as  recipients  in  a  community 
action  program 

Furthermore,  this  commenter 
recommends  additional  language  to  this 
section  to  permit  NCUA  to  determine 
that  credit  unions  which  may  not  meet 
the  exact  80  percent  test,  but  which 
serve  and  benefit  low-income  residents 


of  a  community  and  whose  mission  and 
goals  are  identical  to  those  set  out  in  the 
purpose  section  of  the  regulation,  may 
also  be  granted  the  low-income 
designation  by  NCUA.  The  NCUA  Board 
agrees  that  in  certain  cases  it  may  be 
appropriate  for  credit  unions  that  do  not 
meet  the  exact  80  percent  test  to  still  be 
able  to  receive  the  low-income 
designation.  Accordingly,  this  section 
has  been  amended  to  allow  the  NCUA 
Board  to  define  other  members  as  low- 
income  members  by  order  of  the  Board. 
Credit  unions  that  already  have  a  low- 
income  designation  from  NCUA  need 
not  reapply.  Such  credit  unions  will  be 
grandfathered  under  this  regulation. 
However.  NCUA  may  review  a  credit 
union's  low-income  designation  during 
the  examination  process  to  ensure  that 
the  credit  union  continues  to  serve 
predominantly  low-income  members. 

One  commenter  specifically  approves 
of  the  proposed  definition  of 
"participating  credit  union"  which 
expands  the  current  rule  by  allowing 
credit  unions  that  do  not  have  a  loan, 
but  have  the  low-income  designation,  to 
receive  technical  assistance  under  the 
Program.  Two  commenters  request  that 
the  definition  of  "participating  credit 
union"  require  credit  unions  to  have  a 
specific  mission  of  serving  low-income 
residents.  These  two  commenters 
believe  this  expansion  would  include 
credit  unions  that  primarily  benefit  or 
serve  low-income  persons  within  the 
definition  of  low-income  members.  It  is 
the  opinion  of  the  NCUA  Board  that  the 
suggested  language,  by  adding  an 
additional  factor  to  be  met,  would  limit 
the  number  of  credit  unions 
participating  in  the  Program.  The  Board 
has  not  adopted  the  suggested  language 
in  the  final  rule. 

NCUA  requested  comment  on 
whether  the  term  "low-income  credit 
union"  found  in  §  705.3  should  be 
changed  to  either  "economic 
development  credit  union"  or 
"community  development  credit 
union."  Three  commenters  preferred 
"low-income  credit  union."  Two  of 
these  commenters  believe  this  wording 
is  more  accurate  than  the  alternatives. 
One  commenter  believes  confusion  will 
result  if  the  name  is  changed  to 
"community  development  credit 
union."  Three  commenters  suggest  the 
use  of  "economic  development  credit 
union"  to  avoid  negative  connotations 
and  possible  confusion.  Six  commenters 
recommend  using  the  term  "community 
development  credit  union."  These 
commenters  believe  this  term  avoids  the 
negative  connotation  some  associate 
with  the  term  "low-income  credit 
anion." 


NCUA  believes  that  the  term  "low- 
income  credit  union"  may  have  negative 
connotations  in  the  credit  union 
community.  Furthermore,  NCUA 
believes  the  term  "community 
development  credit  union"  may  cause 
confusion  due  to  the  fact  that  many 
pedit  unions  that  have  not  participated 
in  the  Program  are  members  of  a  trade 
association  called  the  National 
Federation  of  Community  Development 
Credit  Unions.  The  term  "economic 
development  credit  union"  may  be 
misleading  since  the  purpose  of  the 
Program  is  to  assist  credit  unions 
serving  low-income  members.  Therefore 
the  final  rule  deletes  the  reference  to 
"low-income  credit  unions"  in  Section 
705.3,  without  replacing  it  with  any  of 
the  suggested  terms.  Instead  credit 
unions  taking  part  in  the  Program  will 
simply  be  referred  to  in  the  final 
regulation  as  "participating  credit 
unions"  as  defined  in  §  705.3(b). 

Section  705.4    Pmgram  Activities 

The  proposed  rule  eliminated  the  list 
of  services  participating  credit  unions 
can  provide.  The  only  commenter 
addressing  this  issue  supports  this 
modification  because  he  beheves  it  will 
provide  greater  flexibility  in  providing 
CTedit  union  services.  NCUA  continues 
to  believe  that  a  participating  credit 
union's  focus  should  be  basic  member 
share  account  and  loan  services. 
Accordingly,  the  Board  has  adopted  this 
proposed  section  in  final  form  without 
modification. 


Section  705.5 
Participation 


Application  for 


This  section  sets  forth  the  application 
procedures  for  those  credit  unions 
wishing  to  receive  a  Program  loan  or 
technical  assistance.  The  only 
commenter  addressing  this  issue 
supports  the  changes  but  recommends 
that  the  regulation  address  what  is 
required  in  making  an  application  for 
technical  assistance.  An  application  for 
technical  assistance  is  in  development 
and  will  be  available  bom  the  Chairman 
of  the  Revolving  Loan  Fund  Program. 
Except  for  an  editorial  change,  this 
section  remains  unchanged  in  the  final 
rule. 

Section  705.6    Community  Needs  Plan 

The  proposed  rule  eliminated  the 
requirement  for  a  community 
^development  committee  and  transferred 
the  responsibility  for  the  development 
of  a  community  needs  plan  to  the  credit 
union's  board  of  directors.  Furthermore, 
the  community  needs  plan  would  be 
required  at  the  time  of  the  application 
instead  of  60  days  after  qualifying  for 
the  loan.  Two  commenters  approve  of 
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the  elimination  of  the  community 
development  committee.  Four 
commentefs  approve  of  requiring  the 
community  needs  plan  at  the  time  of  the 
application.  These  cummenters  believe 
it  is  prudent  to  have  the  plan  proposed 
and  submitted  with  the  loan 
application.  They  also  believe  it  will 
help  expedite  the  loan  process.  One 
commenter  objects  to  the  timing  of  the 
submission  of  the  community  needs 
plan.  NCUA  believes  it  is  necessary  for 
a  credit  union  to  determine  the  needs  of 
the  community  prior  to  se^ng  a  loan 
to  meet  those  needs.  Furthermore,  the 
community  needs  plan  will  provide 
assistance  to  the  agency  in  determining 
where  loan  proceeds  should  go  based  on 
a  community's  demonstrated  need. 

One  commenter  notes  that  the 
requirement  to  "establish  and  set  forth 
liaison  activities  with  government 
agencies  and  others  having 
developmental  projects  in  the 
community"  found  in  §  705.6(a)  may 
not  be  practical  in  small  communities 
where  there  are  few  such  activities  or  in 
very  large  cities  where  the  activities  and 
programs  are  too  numerous  to  even 
mention.  This  commenter  recommends 
that  NCUA  drop  this  requirement  from 
the  regulation.  NCUA  agrees  and 
believes  the  elimination  of  this 
requirement  will  reduce  regulatory 
burden.  The  final  regulation  reflects  this 
position. 

Section  705.7    Loans  to  Participating 
Credit  Unions 

Under  the  proposed  rule,  the  loan 
limit  was  raised  from  $200,000  to 
$300,000.  Six  commenters  approve  of 
the  increased  limit.  Two  commenters 
believe  the  limit  should  be  indexed  to 
keep  pace  with  inflation,  while  four 
commenters  oppose  any  indexing. 
NCUA  does  not  believe  indexing  is 
necessary  or  appropriate  considering  the 
limited  amount  of  funds  available  under 
the  Program.  The  final  rule  incorporates 
the  increase  to  $300,000. 

NCUA  also  requested  comment  on 
whether  the  matching  requirement 
should  be  reduced  by  fifty  percent  if  the 
share  increase  is  entirely  member 
deposits  (e.g.,  if  a  credit  union  receives 
a  $100,000  loan,  it  would  only  have  to 
increase  shares  by  $50,000  if  the 
increase  is  due  entirely  to  member 
deposits  rather  than  nonmember 
deposits).  Currently  the  100%  match 
can  be  met  by  member  and/ or 
nonmember  deposits.  Two  commenters 
favor  this  member  deposit  reduction 
approach.  Seven  commenters  oppose 
making  such  a  change.  Most  of  them 
believe  the  current  requirement  should 
remain  unchanged  as  it  provides 
incentive  to  promptly  match  the  loan 


and  encourages  community 
participation.  One  commenter  states 
that  requiring  the  recipient  credit  imion 
to  increase  shares  by  the  amount  of  the 
loan  encourages  continuing 
commitment  on  the  part  of  the  directors 
and  officers  of  the  credit  union 
regardlesa  of  whether  the  deposit 
increase  comes  primarily  from  natural 
persons  or  other  institutions. 

One  conunenter  beheves  that  the 
matching  requirement  should  be 
eliminated.  This  commenter  believes 
the  credit  union  may  be  motivated  to 
attract  shares  of  an  undesirable  nature 
or  source,  in  order  to  comply  with  the 
matching  requirement. 

One  commenter  supports  the  concept 
that  the  matching  requirement  should 
be  reduced  whenever  the  share  increase 
is  made  up  of  member  deposits  but  does 
not  support  the  proposal  that  only  if  the 
share  increase  is  "entirely"  member 
deposits  should  the  matching 
requirement  be  reduced  by  half  This 
commenter  believes  that  any  member 
deposits  should  be  counted  as  a  two-for- 
one  match  and  any  nonmember  deposits 
should  be  counted  as  a  one-for-one 
match.  NCUA  agrees  and  believes  that  it 
is  important  to  encourage  member  share 
growth  in  regard  to  the  matching 
requirement.  Member  share  growth 
provides  increased  stability  for  the 
credit  union.  Therefore,  a  two-for-one 
match  for  member  deposits  is 
incorporated  into  the  final  rule. 

NCuA  requested  comment  on 
whether  it  is  desirable  to  have  uniform 
treatment  of  booking  the  loan.  Currently 
the  loan  can  be  booked  as  a  note  payable 
or  a  nonmember  deposit,  at  NCUA's 
discretion.  Four  commenters  favor 
uniform  treatment.  Three  would  book  it 
as  a  note  payable  and  one  would  book 
it  as  a  nonmember  deposit.  Five 
commenters  believe  this  section  should 
remain  unchanged  and  NCUA  should 
retain  discretion  on  how  to  book  the 
loan.  These  commmters  believe  that, 
given  the  level  of  regulatory 
participation  in  this  Program,  NCUA 
should  have  the  flexibility  to  determine 
the  appropriate  method  for  loan 
booking,  particularly  when  varying  state 
requirements  are  considered.  In  light  of 
the  commenters'  concern  and  since 
some  state-chartered  participating  credit 
unions  may  not  be  permitted  to  record 
loans  as  nonmember  deposits,  NCUA 
will  retain  discretion  on  how  the  loans 
should  be  recorded.  However,  it  is 
anticipated  that  most  loans  will  be 
recorded  as  nonmember  deposits. 

One  commenter  supports  continuing 
the  exemption  from  the  20%  rule  in 
§  701.32  for  any  matching  nonmember 
deposits  obtained  by  participating  credit 
pinions,  up  to  the  proposed  new  ceiling 


of  $300,000.  One  commenter  suggests 
that  the  exemption  from  the  20%  ceiling 
should  not  be  terminated  when  the  loan 
is  repaid  NCUA  disagrees  with  this 
suggestion,  since  most  credit  unions 
that  can  accept  nonmember  deposits  are 
well  below  the  20%  ceiKng.  Therefore, 
once  the  loan  is  repaid,  nonmember 
share  deposits  accepted  to  meet  the 
matching  requirement  are  subject  to  the 
nonmember  deposit  limitations  in 
§701.32. 


Section  705.8 
Unions 


State-Chartered  Credit 


No  substantive  changes  were 
proposed  to  this^section  but  comment 
was  requested  on  whether  it  was  still 
necessary.  One  commenter  believes  that 
state-chartered  credit  unions  should 
continue  to  coordinate  their 
participation  in  the  Program  with  state 
authorities.  One  commenter  was  unclear 
why  state-chartered  credit  union  loan 
applicants  should  have  to  obtain  written 
permission  from  their  state  regulators  to 
participate.  NCUA  believes  it  is 
important  for  the  state  regulator  to 
approve  of  a  state-chartered  credit 
union's  decision  to  participate  in  the 
Program  since  the  state  regulator  is  the 
primary  regulator.  It  is  important  that 
the  state  regulator  be  informed  to  avoid 
any  potential  safety  and  soundness 
problems.  Therefore,  except  for  the 
rewording  of  the  first  sentence  to 
provide  clarity,  this  section  remains 
unchanged  in  the  final  rule. 

Section  705. 1 0    Technical  Assistance 

Three  commenters  support  the 
modification  to  provide  technical 
assistance  to  credit  unions  qualifying  as 
low-income  credit  unions  but  not 
receiving  loans  from  the  revolving  loan 
fund.  One  commenter  urges  NCU.\  to 
consider  ways  that  it  can  increase  the 
$120,000  annual  limit  for  technical 
assistance.  Currently,  technical 
assistance  is  not  fully  funded. 
Therefore,  this  section  is  being  amended 
to  provide  for  technical  assistance  from 
all  earnings  (generally  interest  payments 
provided  to  the  Program).  The  current 
regulation  limited  technical  assistance 
funds  to  one-half  the  interest  paid  on 
Program  loans.  The  $120,000  limit  on 
technical  assistance  is  being  retained 
due  to  the  limit  on  funds  availability. 

One  commenter  requests  that  credit 
unions  that  do  not  have  a  low-income 
designation  be  able  to  receive  technical 
assistance.  This  Program  is  only  for 
credit  unions  serving  predominantly 
low-income  members  and  therefore 
technical  assistance  cannot  be  provided 
to  additional  credit  unions. 
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Section  70132    Low-income 
Designation 

The  term  "low-income  member" 
found  in  §  701.32(d)(2)  has  been 
changed  to  conform  to  the  new 
definition  of  "low-income  member" 
found  in  part  705.  The  only  difference 
from  the  definition  found  in  part  705  is 
that  the  §  701.32(d)(2)  definition 
continues  to  include  those  members 
who  are  enrolled  as  full-time  students  or 
part-time  students  in  a  college, 
university,  high  school,  or  vocational 
school.  Although  student  federal  credit 
unions  are  "low-income  credit  unions" 
for  purposes  of  receiving  nonmember 
deposits,  they  do  not  qualify  for 
participation  in  the  Program  because 
they  are  not  specifically  involved  in  the 
stimulation  of  economic  development 
activities  and  community  revitalization 
efforts. 

Financial  Statements 

NCUA  requested  comment  on 
whether  a  credit  union  should  be 
required  to  submit  its  latest  financial 
statement  when  applying  for  a  loan, 
technical  assistance,  or  an  exemption 
from  the  nonmember  deposit  hmitation. 
Eight  commenters  believe  a  financial 
statement  should  be  submitted  with 
each  application  or  exemption  request. 
These  commenters  believe  the 
submission  of  financial  statements  is  a 
prudent  business  practice  and  not  a 
burden  to  credit  unions.  One 
commenter  opposes  any  such 
requirement,  believing  that  it  generates 
unnecessary  paperwork.  NCUA  believes 
that  the  submission  of  a  financial 
statement  provides  the  agency  useful 
information  in  making  an  informed 
decision.  Therefore,  the  final  rule 
contains  a  new  §  701.32(b)(1)(D)  that 
requires  a  copy  of  the  latest  financial 
statement  for  a  nonmember  deposit 
exemption.  Section  705.5(b)(1)  is  also 
amendwi  to  require  a  credit  union  to 
provide  a  financial  statement  with  the 
loan  application.  Furthermore,  the 
technical  assistance  application  will 
also  require  a  financial  statement. 

Miscellaneous 

Although  not  specifically  solicited, 
comment  was  received  on  the  following 
additional  issues.  Five  commenters 
believe  that  nonfederally  insured  credit 
unions  should  not  be  allowed  to 
participate  in  the  Program.  One 
commenter  believes  that  nonfederally 
insured  credit  unions  should  be  allowed 
to  participate  in  the  Program.  The 
legislation  establishing  tlie  Program  did 
not  differentiate  between  nonfederally 
insured  and  federally  insured  credit 
unions.  Therefore,  the  final  rule 


continues  to  permit  nonfederally 
insured  credit  unions  to  participate  in 
the  Program.  One  commenter  urges 
NCUA  to  implement  twelve  regulatory 
and  legislative  proposals  concerning 
low-income  credit  unions.  The 
proposals  do  not  address  the  substance 
of  the  proposed  amendments  and  do  not 
merit  further  discussion  in  relation  to 
this  regulation. 

Papern'ork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  approved  the  collection 
requirements  contained  in  part  705  of 
NCUA's  Regulations  (0MB  No.  3133- 
0109).  The  amendments  reduce  the 
paperwork  requirements. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  a  proposed  regulation 
may  have  on  a  substantial  nimiber  of 
small  credit  unions  (primarily  those 
under  $1  million  in  assets).  The  revised 
rule  is  less  restrictive  than  the  current 
regulation.  Overall,  the  NCUA  Board 
expects  the  change  to  benefit  credit 
unions  by  permitting  them  easier  access 
to  loans  and  technical  assistance. 
Accordingly,  the  Board  determines  and 
certifies  that  this  final  rule  does  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibility 
Analysis  is  not  required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  Program 
is  implemented  in  its  entirety  by  the 
NCUA.  The  final  rule  will  make  it  easier 
for  all  credit  unions  participating  in  the 
Program,  including  state-chartered 
credit  unions,  to  receive  loans  and 
technical  assistance  and  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  State  chartered 
credit  unions  are  required  to  obtain 
approval  from  state  regulators  prior  to 
participation. 

List  of  Subjects 

12  CFR  Part  701 

Credit  unions.  Low-income 
designation. 

12  CFR  Part  705 

Community  development.  Credit 
unions,  Loan  programs-housing  and 
community  development.  Reporting  and 


recordkeeping  requirements,  Technical 
assistance.  • 

By  the  National  Credit  Union 
Administration  Board  on  April  19. 1993. 
Becky  BaJwr, 
Secretary  of  the  Board. 

Accordingly,  NCUA  amends  12  CFR 
part  701  and  12  CFR  part  705  as  follows: 

PART  701-ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows: 

Authoritjr:  12  U.S.C.  1752(5),  1755.  1756. 
1757,  1759.  1761a.  1761b,  1766,  1767.  1782. 
1784.  1787. 1789, 1798.  and  Pub.  L.  101-73. 
Section  701.6  is  also  authorized  by  15  U.S.C 
3717.  Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  »eq..  42  U.S.C.  1981  and  42 
U.S.C.  3601-3610. 

2.  Section  701.32  is  amended  by 
revising  paragraphs  (b)(1)  and  (d)  to 
read  as  follows: 

S  701 .32  Paymanta  on  aharea  by  put>tic 
unita  and  nonmambera,  and  low-lncoma 
daaignation. 

(a)*   •   • 

(b)  Limitations.  (1)  Unless  a  greater 
amount  has  been  approved  by  the 
Regional  Director,  the  maximum 
amount  of  all  public  unit  and 
nonmember  accounts  shall  not.  at  any 
given  time,  exceed  20%  of  the  total 
shares  of  the  federal  credit  union.  A 
federal  credit  union  seeking  an 
exemption  from  the  20%  limit  must 
submit  to  the  Regional  Director  a 
written  request  including: 

(i)  The  new  maximum  level  of  public 
unit  and  nonmember  shares  requested, 
either  as  a  dollar  amount  or  a  percentage 
of  total  shares; 

(ii)  A  plan  concerning  use  of  public 
unit  and  nonmember  shares  that 
includes: 

(A)  A  statement  of  the  credit  union's 
need  and  intended  use  of  additional 
public  unit  and  nonmember  shares; 

(B)  Provision  for  matching  maturities 
of  public  unit  and  nonmember  shares 
with  corresponding  assets,  or 
justification  for  any  mismatch; 

(C)  Provision  for  adequate  income 
spread  between  public  unit  and 
nonmember  shares  and  corresponding 
assets;  and 

(D)  A  copy  of  the  credit  union's  latest 
financial  statement; 

(iii)  A  copy  of  the  credit  union's  loan 
and  investment  policies; 

(c)  •   •   • 

(d)  Designation  of  low-income  status. 
(1)  Section  107(6)  of  the  Federal  Credit 
Union  Act  (12  U.S.C.  1757(6)) 
authorizes  federal  credit  unions  serving 
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predominantly  low-income  members  to 
receive  shares,  share  drafts  and  share 
certificates  from  nonmembers.  In  order 
to  utilize  this  authority,  a  federal  credit 
union  must  receive  a  low-income 
designation  from  its  Regional  Director. 
The  designation  may  be  removed  by  the 
Regional  Director  upon  notice  to  the 
federal  credit  union  if  the  definitions  set 
forth  in  paragraphs  (d)(2)  and  (3)  of  this 
section  are  no  longer  met.  Removals 
may  be  appealed  to  the  NCUA  Board  in 
a  timely  manner.  Appeals  should  be 
submitted  through  the  Regional 
Director. 

(2)  The  term  "low-income  members" 
shall  mean  those  members  who  make 
less  than  80  percent  of  the  average  for 
all  wage  earners  as  established  by  the 
Bureau  of  Labor  Statistics  or  those 
members  whose  annual  household 
income  falls  at  or  below  80  percent  of 
the  median  household  income  for  the 
nation  as  established  by  the  Census 
Bureau  or  those  members  otherwise 
defined  as  low-income  members  as 
determined  by  order  of  the  NCUA 
Board. 

(i)  In  documenting  its  low-income 
membership,  a  credit  union  that  serves 
a  geographic  area  where  a  majority  of 
residents  fall  at  or  below  the  annual 
income  standard  is  presumed  to  be 
serving  predominantly  low-income 
members.  In  applying  the  standards. 
Regional  Directors  shall  make 
allowances  for  geographical  areas  with 
higher  costs  of  living.  The  following  is 
the  exclusive  list  of  geographic  areas 
with  the  differentials  to  be  used: 

Hawaii  40 

Alaska  36 

Washington.  DC 19 

Boston  „ 17 

San  Diego — „ 15 

Los  Angeles  14 

New  York ^ ,„ 13 

San  Francisco  ,. „ 13 

Seattle 10 

Chicago  7 

Philadelphia  7 

(ii)  The  term  "low-income  member" 
also  includes  those  members  who  are 
enrolled  as  full-time  or  part-time 
students  in  a  college,  university,  high 
school,  or  vocational  school. 

(3)  The  term  "predominantly"  is 
defined  as  a  simple  majority. 

3.  Part  705  is  revised  to  read  as 
follows: 

PART  705— COMMUNITY 
DEVELOPMENT  REVOLVING  LOAN 
PROGRAM  FOR  CREDIT  UNIONS 

Sec. 

705.0    Applicability. 


Scope. 

Purpwse  of  the  program. 
Definitions. 
Program  activities. 
Application  for  participation. 
Community  needs  plan. 
Loans  to  participating  credit  unions. 
State-chartered  credit  unions. 
Application  period. 
Technical  assistance. 


Sec 

705.1 

705.2 

705.3 

705.4 

705.5 

705.6 

705.7 

705.8 

705.9 

705.10 

Authority:  Pub.  L  97-35.  42  U.S.C.  9822; 
Pub.  L.  99-609.  note  »b  42  U.S.C.  9822;  Pub. 
L.  101-144,  12  use.  1766(k). 

f  705.0    Applicability. 

Monies  from  the  Community 
Development  Revolving  Loan  Fund  for 
Credit  Unions  are  governed  by  this  part. 

f  705.1     Scop*. 

(a)  This  part  implements  the 
Community  Developments  Revolving 
Loan  Program  for  Credit  Unions 
(Program)  under  the  sole  administration 
of  the  National  Credit  Union 
Administration. 

(b)  This  part  establishes  the  following: 

(1)  Defmitions; 

(2)  The  application  process  and 
requirements  for  qualifying  for  a  loan 
under  the  program; 

(3)  How  loan  funds  are  to  be  made 
available  and  their  repayment;  and 

(4)  Technical  assistance  to  be 
provided  to  participating  credit  unions. 

S  705.2    PurpQM  of  the  program. 

(a)  The  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions  is  intended  to  support  the  efforts 
of  participating  credit  unions  through 
loans  and  technical  assistance  to  those 
credit  unions  in: 

(1)  Providing  basic  financial  and 
related  services  to  residents  in  their 
communities;  and 

(2)  Stimulating  economic  activities  in 
the  communities  they  service  which 
will  result  in  increased  income, 
ownership  and  employment 
opportunities  for  low-income  residents, 
and  other  community  growth  efforts. 

(b)  The  policy  of  NCUA  is  to  revolve 
loan  funds  to  qualifying  credit  unions  as 
often  as  practical  in  order  to  gain 
maximum  economic  impact  on  as  many 
participating  credit  unions  as  possible. 

S  705.3    Definitions. 

(a}(l}The  term  "low-income 
members"  shall  mean  those  members 
who  make  less  than  80  percent  of  the 
average  for  all  wage  earners  as 
established  by  the  Bureau  of  Labor 
Statistics  or  those  members  whose 
annual  household  income  falls  at  or 
below  80%  of  the  median  household 
income  for  the  nation  as  established  by 
the  Census  Bureau  or  those  members 
otherwise  defined  as  low-income 


members  as  determined  by  order  of  the 
NCUA  Board. 

(2)  In  documenting  its  low-income 
membership,  a  credit  union  that  serves 
a  geographic  area  where  a  majority  of 
residents  fall  at  or  below  the  annual 
income  standard  is  presumed  to  be 
serving  predominantly  low-income 
members.  In  applying  the  standards. 
Regional  Directors  shall  make 
allowances  for  geographical  areas  with 
higher  costs  of  living.  The  following  is 
the  exclusive  list  of  geographic  areas 
and  the  differentials  to  be  used: 

PemnI 

Hawaii  40 

Alaska  36 

Washington.  DC 19 

Boston  17 

San  Diego is 

Los  Angeles  14 

New  York  13 

San  Francisco  13 

Seattle  10 

Chicago  7 

Philadelphia  7 

(b)  For  purposes  of  this  part,  a 
"participating  credit  union"  means  a 
state-  or  federally  chartered  credit  union 
that  is  specifically  involved  in 
stimulation  of  economic  development 
activities  and  community  revitalization 
efforts  aimed  at  benefiting  the 
community  it  serves;  whose 
membership  consists  of  predominantly 
low-income  members  as  defined  in 
paragraph  (a)  of  this  section  or 
applicable  state  standards  as  reflected 
by  a  current  low  income  designation 
pursuant  to  §  701.32(d)(1)  or  §  741.6(b) 
of  the  NCUA  Regulations  or,  in  the  case 
of  a  state-chartered  nonfederally  insured 
credit  union,  under  applicable  state 
standards;  and  has  submitted  an 
application  for  a  loan  and/or  technical 
assistance  and  has  been  selected  for 
participation  in  the  Program  in 
accordance  with  this  part. 

1705.4    Program  activHIe*. 

In  order  to  meet  the  objectives  of  the 
Program,  a  credit  union  applicant 
should  provide  a  variety  of  financial 
and  related  services  designed  to  meet 
the  particular  needs  of  the  low-income 
community  served.  These  activities 
shall  include  basic  member  share 
account  and  member  loan  services. 

§  705.5    Application  for  participation. 

(a)  Applications  to  participate  and 
qualify  for  a  loan  or  technical  assistance 
under  the  Program  may  be  obtained 
from  the  National  Credit  Union 
Administration.  Community 
Development  Revolving  Loan  Program 
For  Credit  Unions. 
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(b)  The  applicatioD  for  a  loan  shall 
contain  the  following  information: 

(1)  Information  demonstrating  a 
sound  financial  position  and  the  credit 
union's  ability  to  manage  its  day-to-day 
business  afiiairs.  including  the  credit 
union's  latest  Hnandal  statement. 
Nonfederally  insured  credit  unions 
must  include  the  following  for  the  most 
recent  month-end  and  each  of  the 
twelve  months  preceding  that  month- 
end: 

(i)  Balance  sheet; 

(ii)  Income  and  expense  statement; 

(iii)  Delinquent  loan  list. 

(2)  Evidence  that  the  credit  union  has 
a  need  for  increased  funds  in  order  to 
improve  financial  services  to  its 
members. 

(3)  The  following  information 
concerning  a  state-chartered  credit 
union's  field  of  membership: 

(i)  Current  field  of  membership  as  set 
forth  in  the  credit  union's  charter; 

(ii)  Changes,  if  any.  to  be  made  to  the 
field  of  membership  for  participation  in 
the  Program,  including; 

(A)  Evidence  of  approval  of  change  by 
credit  union  board  of  directors; 

(B)  Evidence  of  submission  and 
approval  of  change  by  the  state 
supervisor; 

(iii)  Current  designation  as  a  low- 
income  credit  union  if  the  credit  union 
is  not  federally  insured. 

(4)  Along  with  a  community  needs 
plan,  specifics  of  how  the  credit  union 
proposes  to  serve  the  needs  of  its 
members  and  the  community  with 
Program  funds.  The  applicant  credit 
union  will  also  construct  and  submit  a 
plan  for  its  growth  and  development. 
The  plan  will  set  forth  objectives  for 
financial  growth,  credit  union 
development  and  capitalization,  and  the 
means  for  achieving  these  objectives. 

(5)  Indication  of  any  other 
involvement  in  existing  community 
development  programs  of  state  and 
federal  agencies. 

(c)  NCUA  will  notify  applicant  credit 
unions  as  to  whether  or  not  they  have 
qualified  for  a  loan  or  technical 
assistance  under  this  part.  Reasons  for 
nonqualification  will  be  stated.  Any 
applicant  whose  qualification  is  denied 
may  appeal  that  decision  to  the  NCUA 
Board,    i . 

f  705.6    Conunvnity  needs  plan. 

(a)  The  credit  union's  board  of 
directors  will  prepare  a  Community 
Needs  Plan  and  submit  it  with  its  loan 
application.  The  Plan  will  contain  a  li.st 
of  needed  community  services  that  the 
credit  union  will  provide. 

(b)  The  credit  union's  board  of 
di.'ectors  will  report  on  the  progress  of 
7;roviding  needed  community  services 


to  the  credit  union  members  once  a 
year,  either  at  the  annual  meeting  or  in 
a  written  report  sent  to  all  members. 
The  credit  union  will  also  submit  the 
written  report  or  a  summary  of  the 
report  given  at  the  annual  meeting  to 
NCUA. 

1 705.7    Loans  to  pertieipating  crtUt 
unions. 

(a)  Amount  and  recording  of  loans.  A 
participating  credit  union  will  be 
eligible  to  receive  up  to  $300,000,  as 
determined  by  the  NCUA  Board,  in  the 
form  of  a  loan  horn  the  Community 
Development  Revolving  Loan  Fund  for 
Credit  Unions.  The  amount  of  the  loan 
will  be  based  on  funds  availability,  the 
creditworthiness  of  the  participating 
credit  union,  financial  need,  and  a 
demonstrated  capability  of  a 
participating  credit  union  to  provide 
financial  and  related  services  to  its 
members.  At  the  discretion  of  NCUA,  a 
loan  will  be  recorded  by  a  participating 
credit  union  as  either  a  note  payable  or 
a  nonmember  deposit. 

(b)  Matching  requirements. 
Participating  credit  imions  will  be 
encouraged  to  develop,  as  rapidly  as 
possible,  a  permanent  source  of  member 
shares. 

(1)  Generally  loan  monies  made 
available  must  be  matched  by  the 
participating  credit  union  by  increasing 
its  share  deposits  in  an  amount  equal  to 
the  loan  amount.  However,  any  loan 
monies  matched  by  member  share 
deposits  will  be  credited  as  a  two-for- 
one  match.  Nonmember  share  deposits 
accepted  to  meet  the  matching 
requirement  are  not  subject  to  the  20% 
limitation  on  nonmember  deposits 
under  §  701.32.  Participating  credit 
unions  must  meet  this  matching 
requirement  within  one  year  of  the 
approval  of  the  loan  application  and 
must  maintain  the  increase  in  the  total 
amount  of  share  deposits  for  the 
duration  of  the  loan.  Once  the  loan  is 
repaid,  nonmember  share  deposits  ' 
accepted  to  meet  the  matching 
renuirement  are  subject  to  §  701.32. 

(2)  Upon  approval  of  its  loan 
application,  and  before  it  meets  its 
matching  requirement,  a  participating 
credit  union  may  receive  the  entire  loan 
commitment  in  a  single  payment.  If  any 
funds  are  withheld,  the  remainder  of  the 
funds  committed  will  be  available  to  the 
participating  credit  union  only  after  it 
has  documented  that  it  has  met  the 
match  requirement  for  the  total  amount 
of  the  loan  committed. 

(3)  Failure  of  a  participating  credit 
union  to  generate  the  required  match 
within  one  year  of  the  approval  of  the 
loan  will  result  in  the  reduction  of  the 
loan  proportionate  to  the  amount  of 


match  actually  generated.  Payment  of 
any  additional  hinds  initially  approved 
will  be  limited  as  appropriate  to  refiect 
the  revised  amount  of  the  loan 
approved.  Any  funds  already  advanced 
to  the  participating  credit  union  in 
excess  of  the  revised  amount  of  loan 
approval  must  be  repaid  immediately  to 
NCUA.  Failure  to  repay  such  funds  to 
NCUA  upon  demand  shall  result  in  the 
default  of  the  entire  loan. 

(c)  Terms  and  repayment.  (1) 
Assistance  made  available  through 
Program  loans,  whether  recorded  by  the 
credit  union  as  a  note  payable  or 
nonmember  deposit  at  NCUA's 
direction,  is  in  the  form  of  a  loan  and 
must  be  repaid  to  NCUA.  All  loans  will 
be  scheduled  for  repayment  within  the 
shortest  time  compatible  with  sound 
business  practices  and  with  objectives 
of  the  Program,  but  in  no  case  will  the 
term  exceed  five  years. 

(2)  Semiannualinterest  payments 
(beginning  six  months  after  the  initial . 
distribution  of  a  loan)  and  semiannual 
principal  payments  (beginning  one  year 
after  the  initial  distribution  of  a  loan) 
will  be  required. 

(d)  Interest  rates.  Loans  made  under 
this  part  shall  bear  interest  at  a  fixed 
annual  percentage  rate  of  not  more  than 
3  percent  and  not  less  than  1  percent  as 
determined  by  the  NCUA  Board. 

(e)  Default,  collections  and 
adjustments.  The  terms  of  each  loan 
agreement  shall  provide  for  the 
immediate  acceleration  of  the  unpaid 
balance  for  breach  or  default  in  the 
performance  by  the  participating  credit 
union  of  the  terms  or  conditions  of  the 
loan.  This  will  include 
misrepresentation,  default  in  making 
interest/principal  payments,  failure  to 
report,  insolvency,  failure  to  maintain 
adequate  match  for  the  duration  of  the 
loan  period,  etc.  The  unpaid  balance 
will  also  be  accelerated  and 
immediately  due  if  any  part  of  the  loan 
funds  are  improperly  used,  or  if 
uninvested  loan  proceeds  remain 
unused  for  an  unreasonable  or 
unjustified  period  of  time. 

§  705.8    State-chartered  credit  unions. 
State-chartered  credit  union  loan 
applicants  approved  for  participation  by 
NCUA  must  obtain  written  concurrence 
from  their  respective  state  regulatory 
authority.  Such  applicants  shall  make 
copies  of  their  state  examination  reports 
available  to  NCUA  and  shall  agree  to 
examination  by  NCUA  for  the  limited 
purpose  of  compliance  with  this  part. 

§705.9    Application  parted. 

NCUA  will  announce  annually  and 
publish  in  the  Federal  Register  when 
applications  for  participation  in  the 
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program  may  be  submitted.  Such  notice 
will  be  dependent  upon  the  availability 
of  funds. 

S  705.10    Technical  •••latanc*. 

Based  on  available  earnings.  NCUA 
may  contract  with  outside  providers  to 
render  technical  assistance  to 
participating  credit  unions  but  such 
amount  will  not  exceed  $120,000  per 
year.  Participating  credit  unions  can  be 
provided  with  technical  assistance 
without  obtaining  a  Program  loan. 
Technical  assistance  provided  will  aid 
participating  credit  unions  in  providing 
services  to  their  members  and  in  the 
efficient  operation  of  such  credit 
unions. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  166 
[Docket  No.  82P-0186] 

Margarine;  Amendment  of  the 
Standard  of  Identity 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
standard  of  identity  for  margarine  to 
remove  the  list  of  permitted  emulsifiers 
and  the  maximum  use  level  restrictions 
for  each  and  to  retain  the  provision  for 
the  use  of  safe  and  suitable  emulsifiers 
without  specified  limitations. 
Appropriate  use  levels  for  the 
emulsifiers  are  those  no  greater  than 
necessary  to  accomplish  the  intended 
functional  effect  in  the  margarine.  This 
action  responds.to  a  petition  filed  by  the 
National  Association  of  Margarine 
Manufacturers  and  will  promote 
honesty  and  fair  dealing  in  the  interest 
of  consumers. 

DATES:  Effective  June  22.  1993.  All 
affected  products  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  shall  comply  on  or 
after  this  date. 

F0«  FURTHER  INFORMATION  CONTACT: 
Shellee  A.  Davis,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306).  Food 
and  Drug  Administration,  200  C  St.  SVV.. 
Washington,  DC  20204,  202-205-5112. 
SUPPt.EMENTARY  INFORMATION: 

I.  The  Proposal 

In  the  Federal  Register  of  October  30, 
1984  (49  FR  43560).  FDA  published  a 


proposal,  based  on  a  petition  from  the 
National  Association  of  Margarine 
Manufacturers  (NAMM),  1101  15th  St. 
N\V..  Suite  202,  Washington,  DC  20005, 
to  amend  the  standard  of  identity  for 
margarine  (§  166.110  (21  CFR  166.110)) 
to  remove  the  specified  limits  on  the 
amounts  of  emulsifiers  that  may  be 
used.  FDA  also  proposed  to  delete  two 
types  of  emulsifiers,  mono-  and 
diglycerides  of  fatty  acids  esterified 
with  citric  acid  and  with  tartaric  acid, 
which  were  inadvertently  listed  in  the 
standard  when  it  was  revised  in 
consideration  of  the  Codex  standard  (38 
FR  25671,  September  14,  1973).  Section 
166.110(b)(4)  currently  lists  certain 
specific  emulsifiers  and  the  maximum 
use  levels  for  each,  but  it  also  allows 
manufacturers  the  option  of  using  other 
safe  and  suitable  emulsifiers  not  listed 
in  the  standard.  Appropriate  use  levels 
for  the  emulsifiers  are  those  no  greater 
than  necessary  to  accomplish  the 
intended  functional  effect  in  the 
margarine.  Interested  persons  were 
given  until  December  31, 1984,  to 
submit  comments.  In  the  Federal 
Register  of  January  31,  1985  (50  FR 
4525),  FDA  extended  the  comment 
period  to  January  30. 1985. 

The  agency  received  two  comments  in 
response  to  the  proposal.  One  was  in 
favor  of  the  proposal  and  the  other,  from 
NAMM,  opposed  deletion  of  the 
reference  to  mono-  and  diglycerides  of 
fatty  acids  esterified  with  either  citric 
acid  or  tartaric  acid.  NAMM 
subsequently  withdrew  its  objection  to 
deletion  of  the  specific  reference  to 
mono-  and  diglycerides  of  fatty  acids 
esterified  with  either  citric  acid  or 
tartaric  acid. 

II.  The  Tentative  Final  Rule 

The  NAMM  petition  was  filed  under 
section  701(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
371(e)),  which  required  formal 
rulemaking  in  any  action  for  the 
amendment  of  a  food  standard. 
However,  in  November  of  1990,  the 
Nutrition  Labeling  and  Education  Act  of 
1990  was  signed  into  law,  and  it 
removed  food  standard  rulemaking 
proceedings,  except  for  action  for  the 
amendment  or  repeal  of  food  standards 
of  identity  for  dairy  products  or  maple 
sirup,  from  the  formal  rulemaking 
proceedings  of  section  701(e)  of  the  act. 
Therefore,  further  action  on  the  NAMM 
petition  is  subject  to  the  rulemaking 
proceedings  of  section  701(a)  of  the  act. 
FDA  published  a  tentative  final  rule  in 
the  Federal  Register  of  July  31,  1992  (57 
FR  33916).  to  give  notice  of  this  change 
in  the  applicable  rulemaking 
procedures.  Interested  persons  were 


given  until  August  31, 1992,  to 
comment. 

III.  Comments  to  the  Tentative  Final 
Rule 

The  agency  received  one  comment 
supporting  the  tentative  final  rule  to 
amend  the  standard  of  identity  for 
margarine  to  remove  the  list  of 
permitted  emulsifiers  and  the  maximum 
use  level  restrictions  for  each  and  to 
retain  the  provision  for  the  use  of  safe 
and  suitable  emulsifiers  without 
specific  limitations.  The  comment 
agreed  that  appropriate  use  levels  for 
emulsifiers  should  be  no  greater  than 
necessary  to  accomplish  the  intended 
functional  effect  in  margarine. 

After  considering  this  comment  and 
other  available  information.  FDA 
concludes  that  it  is  reasonable  to 
provide  for  the  optional  use  of  "safe  and 
suitable"  emulsifiers  in  margarine  and 
that  doing  so  will  promote  honesty  and 
fair  dealing  in  the  interest  of  consumers. 

IV.  Economic  Impact 

FDA  has  examined  the  economic 
implications  of  this  final  rule  to  amend 
21  CFR  part  166  as  required  by 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  Executive  Order  12291  compels 
Federal  agencies  to  use  cost-benefit 
analysis  as  a  component  of 
decisionmaking.  The  Regulatory 
Flexibility  Act  requires  regulatory  relief 
for  small  businesses  where  feasible. 
FDA  noted  in  the  tentative  final  rule 
that  labels  would  not  need  to  be 
changed,  and  that  any  reformulation 
would  be  unlikely.  Thus,  the  agency 
tentatively  concluded  that  the 
regulation  would  have  zero  costs 
associated  with  it.  FDA  has  received  no 
new  information  or  comments  that 
would  alter  the  tentative  finding  that  if 
set  out  in  the  tentative  final  rule  that 
there  is  no  substantive  economic  issue 
in  this  rulemaking,  and  that  this  is  not 
a  major  rule  as  defined  by  either 
Executive  Order  12291  or  the  Regulatory 
Flexibility  Act. 

V.  Environmental  Impact 

The  agency  has  determined  under  'l  i 
CFR  25.24(b)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  16b 

Food  grades  and  standards.  Food 
labeling.  Margarine. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
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authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  166  is 
amended  as  follows: 

PART  166— MARGARINE 

1.  T1^9  authority  citation  for  21  CFR 
part  16j8  continues  to  read  as  follows: 

Authority:  Sers.  201.  401.  403,  407.  409. 
701.  706  of  the  Federal  Food.  Dnig.  and 
Cosmetic  Act  (21  U.S.C.  321.  341.  343,  347, 
348,371.376). 

2.  Sefclion  166.110  is  amended  by 
revising  the  third  sentence  in  the 
introductory  text  of  paragraph  (a)  and 
paragralph  (b}(4)  to  read  as  follows: 

§166.110    Margarlna. 

(a)  •    •    *  Matgarine  contains  only 
safe  and  suitable  ingredients,  as  defined 
in  §  130.3(d)  of  this  chapter.  *    •    • 

•        •         •         •         • 

(b)»i*    • 

(4)  Emulsifiers. 


Dated:  February  19.  1993. 
Michael  K.  Taylor, 

Deputy  Commissioner  for  Policy. 

(PR  Doc.  93-9520  Filed  4-22-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

23  CFR  Parts  1309  and  1313 
[Docket  No.  8»-C2;  Notica  5] 
RIN  2127-AD01 

tncentivs  Grant  Criteria  for  Drunk 
Driving  Prevention  Programs 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
E>epartment  of  Transportation. 
ACnON:  Final  rule. 


SUMMARY:  On  June  30.  1992.  NHTSA 
published  an  interim  final  rule 
amending  portions  of  the  agency's 
regulation  on  incentive  grant  criteria  for 
drunk  driving  programs  to  reflect 
statutory  changes  enacted  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  and 
requesting  public  comment.  This  final 
rule  finalizes  the  changes  made  in  the 
interim  final  rule,  responds  to 
comniei]|ts  received  by  the  agency  in 
response  to  tliat  document  and  makes 
minor  reivisions  and  clarifications  based 
on  NHTSA's  experience  reviewing  and 
approviifg  section  410  grant 
applicat  (Sns  in  FY  1992.  This  final  rule 
also  includes  amendments  to  reflect 
i3chnica3, corrections  enacted  by 


Congress  as  part  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  1993  and  makes 
minor  conforming  changes  to  the 
agency's  section  408  implementing 
regulation. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  April  23.  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marlene  Markison.  Chief.  Program 
Support  Staff.  NRO-10.  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW..  Washington. 
DC  20590;  telephone  (202)  366-0166  or 
Mr.  James  Hedlund.  Director.  Office  of 
Alcohol  and  State  Programs.  NTS-20; 
telephone  (202)  366-2753. 
SUPPLEMENTARY  INFORMATtON:  The  Anti- 
Drug  Abuse  Act  of  1988.  Fubhc  Law 
100-690.  was  signed  into  law  on 
November  18, 1988.  Subtitle  A  of  Title 
IX  of  the  Act.  entitled  the  Drunk  Driving 
Prevention  Act  of  1988.  amended 
chapter  4  of  title  23.  United  States  Code, 
by  adding  section  410.  which 
established  an  incentive  grant  program 
under  which  States  could  qualify  for 
basic  and  supplemental  grant  funds  for 
adopting  and  implementing 
comprehensive  drunk  driving 
prevention  programs  which  met  certain 
specified  statutory  criteria. 

On  January  12.  1990.  NHTSA 
published  a  final  rule  in  the  Federal 
Register  (55  FR  1185)  to  implement  this 
new  incentive  grant  program.  When  the 
rule  had  been  in  place  for  nearly  a  year. 
and  no  State  had  submitted  an 
application  to  NHTSA  under  the 
regulation's  certification  requirements. 
Congress  made  technical  corrections  to 
the  statutory  requirements  contained  in 
section  410.  These  technical  corrections, 
contained  in  section  336  of  Public  Law 
101-516.  were  signed  into  law  on 
November  5.  1990.  Corresponding 
changes  were  made  to  the  agency's 
regulation  by  final  rule  published  in  the 
Federal  Register  on  May  1. 1991  (56  FR 
19930).  The  agency  approved  two  State 
applications  for  section  410  funding 
under  this  final  rule. 

Section  2004  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA).  signed  into  law  on 
December  18.  1991.  further  revised 
section  410.  These  revisions,  among 
other  things,  provided  for  additional 
basic  and  supplemental  grant  criteria 
and  changed  the  formula  used  to 
daterm.ine  the  amount  of  section  410 
incentive  grants.  An  interim  final  rule 
(57  FR  29002)  was  published  in  the 
Federal  Register  on  June  30.  1992.  to 
change  the  agency's  implementing 
regulation  to  conform  to  these 
amendments,  and  to  request  public 
comments. 


Comments  were  received  from  New 
York.  Wisconsin,  the  National 
Association  of  Governors'  Highway 
Safety  Representatives  (NAGHSR)  and 
the  National  Beer  Wholesalers 
Association.  Inc. 

During  FY  1992.  the  agency  received 
section  410  grant  applications  from  18 
States,  and  processed  these  applications 
in  accordance  with  the  interim  final 
rule.  Seventeen  State  applications  were 
approved. 

On  October  6.  ly92.  the  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act  for  1993  (Pub.  L. 
102-388)  was  signed  into  law.  It 
contained  additional  technical 
corrections  to  section  410. 

Except  where  noted  below,  this  final 
rule  adopts  the  provisions  that  were 
included  in  the  interim  final  rule.  Each 
change  to  the  interim  final  rule  is 
discussed  further  below.  For  a  more 
detailed  discussion  of  other  provisions 
in  the  implementing  regulation, 
interested  persons  are  encouraged  to 
review  the  Federal  Register  notices 
referenced  above. 

Award  Procedures 

When  ISTEA  was  enacted,  it  modified 
the  manner  in  which  section  410  grants 
were  to  be  awarded.  Under  section  410, 
as  amended  by  ISTEA,  the  total  amount 
of  funds  authorized  for  the  section  410 
program  was  required  to  be  apportioned 
to  all  States  under  the  same  formula  that 
governs  the  distribution  of  section  402 
highway  safety  grant  funds  (75  percent 
on  the  basis  of  population  and  25 
percent  on  the  basis  of  road  mileage). 
Out  of  these  apportioned  funds,  basic 
and  supplemental  grants  were  to  be 
awarded  to  qualified  States,  in 
accordance  with  certain  grant 
limitations.  At  the  end  of  each  fiscal 
year,  the  funds  that  were  apportioned  to 
States  that  did  not  qualif)'  for  section 
410  funding  in  that  fiscal  year  were  to 
be  withdrawn  from  apportionment  and 
reapportioned  on  the  first  day  of  the 
succeeding  fiscal  year  to  the  States  that 
did  qualify. 

The  DOT  FY  1993  Appropriations 
Act.  which  contained  technical 
corrections  to  section  410.  essentially 
repealed  the  changes  to  this  grant  award 
process  made  by  ISTEi\.  Beginning  in 
FY  1993.  section  410  funds  no  longer 
need  to  be  apportioned,  withdrawn  from 
apportionment  and  reapportioned,  as 
required  under  the  amendments 
included  in  ISTEA.  Rether.  grants  will 
be  awarded,  subject  to  the  limitations 
described  below,  upon  the  agency's 
receipt  and  approvnl  of  a  State's 
application  and  plan.  Today's  final  rule 
conforms  the  regulation  accordingly. 
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In  the  past,  section  410  grants  have 
been  awarded  on  a  first  come-first 
served  basis.  The  first  States  to  submit 
a  complete  application,  if  the 
application  and  plan  were  approved, 
were  the  first  in  line  to  receive  grant 
funds.  When  there  were  sufficient  funds 
to  cover  all  State  grants,  this  system 
proved  to  be  satisfactory.  However, 
based  on  current  estimates.  NHTSA 
anticipates  that  there  could  be  a 
shortfall  in  FY  1993  as  well  as  in  future 
years. 

To  avoid  inequities  among  the  States, 
NHTSA  has  decided  to  modify  the 
system.  Today's  final  rule  provides  that, 
if  the  agency  expects  there  may  be 
insufficient  funds  to  award  full  grant 
amounts  to  all  eligible  States  in  any 
fiscal  year,  it  may  release  less  than  the 
full  grant  amounts  to  each  State  upon 
initial  approval  of  the  State's 
application  and  plan.  The  agency  would 
select  a  percentage,  based  on  its  best 
estimate  of  the  number  of  grants  likely 
to  be  awarded  in  a  fiscal  year,  and  apply 
that  same  percentage  to  each  State 
qualified  to  receive  grants.  Before  the 
end  of  that  fiscal  year,  NHTSA  would 
determine  the  number  of  grants  actually 
awarded  and  release  to  each  eligible 
State  its  proportionate  share  of  any 
remaining  available  section  410  funds, 
up  to  the  full  amount  for  which  it  is 
eligible. 

For  example,  each  State  may  receive 
65  percent  of  each  basic  and 
supplemental  grant  for  which  it 
qualifies  upon  initial  approval  of  its 
application  and  plan.  If,  at  the  end  of 
the  fiscal  year,  there  are  sufficient  funds 
to  award  ftill  grant  amounts  to  all 
eligible  States,  each  of  these  States 
would  receive  the  remaining  35  percent. 
If  sufficient  funds  are  not  available,  each 
State  would  receive  less  than  35 
percent,  but  the  same  percentage  would 
apply  to  all  States.  The  statute  does  not 
permit  States  that  receive  less  than  100 
percent  of  any  grant  in  one  fiscal  year 
to  recover  the  difference  in  a  later  fiscal 
year. 

NHTSA  intends  to  prepare  and 
distribute  more  precise  procedures  to 
the  States,  as  necessary,  detailing  this 
system's  application  in  each  fiscal  year. 

Limitations  on  Grant  Amoonts 

Section  410,  as  amended  by  ISTEA, 
provided  that  a  State  was  to  receive  65 
percent  of  its  section  410  apportionment 
if  it  was  eligible  for  a  basic  grant  and  an 
additional  5  percent  for  each 
supplemental  grant  for  which  it 
qualified. 

Under  section  410,  as  revised  by  the 
DOT  FY  1993  Appropriations  Act.  an 
eligible  State  will  receive  instead'a  basic 
grant  equal  to  30  percent  of  its  FY  1992 


highway  safety  grant  (section  402) 
apportionment  and  a  supplemental 
grant  equal  to  5  percent  of  its  FY  1992 
section  402  apportionment  for  each 
supplemental  grant  criterion  which  it 
meets.  There  are  seven  supplemental 
grant  criteria  in  all. 

The  DOT  FY  1993  Appropriations  Act 
also  amended  section  410  to  provide 
that  States  can  receive  section  410 
grants  for  up  to  five  fiscal  years, 
beginning  after  September  30, 1992.  In 
addition,  it  changed  the  matching 
requirements,  to  provide  that  States  are 
required  to  match  section  410  grant 
funds  they  receive  as  follows:  The 
Federal  share  cannot  exceed  75  percent 
of  the  cost  of  implementing  and 
enforcing  the  drunk  driving  prevention 
program  adopted  to  qualify  for  these 
funds  in  the  first  fiscal  year  the  State 
receives  funds,  50  percent  in  the  second 
fiscal  year  and  25  percent  in  the  third 
and  in  subsequent  fiscal  years. 

The  agency's  implementing  regulation 
has  been  amended  to  reflect  these  new 
limitations.  In  addition,  it  clarifies  that 
the  five  year  limit  applies 
independently  to  each  individual  basic 
and  supplemental  grant. 

Qualification  Procedures 

The  qualification  procedures  for 
section  410  incentive  grants  have  been 
modified  to  account  for  the  latest 
changes  in  the  authorizing  legislation. 
The  interim  final  rule,  which  was  based 
on  the  provisions  of  ISTEA,  provided 
for  States  to  submit  documentation  to 
receive  a  grant  out  of  the  initial 
apportionment  and  additional,  though 
abbreviated,  documentation  to  receive  a 
grant  out  of  reapportioned  funds. 

Since  the  DOT  FY  1993 
Appropriations  Act  changed  section  410 
to  provide  that  there  will  no  longer  be 
an  apportionment  and  reapportionment 
of  funds,  this  second  submission  is  not 
necessary  and,  therefore,  has  been 
dropped  from  the  implementing 
regulation.  The  final  rule  also  clarifies 
the  difference  between  an  application, 
certifications  and  a  plan,  antl  makes 
other  minor  conforming  changes. 

The  regulation  continues  to  require 
that  States  submit  a  drunk  driving 
prevention  plan,  describing  the 
programs  tlie  State  is  or  will  be 
implementing,  within  120  days  after 
being  informed  by  NHTSA  of  its 
eligibility  for  a  grant.  Wisconsin 
asserted  that  120  days  provides 
insufficient  time  to  submit  a  plan, 
particularly  in  light  of  the  funding 
mechanism  enacted  by  ISTEA,  that  was 
then  in  effect,  under  which  a 
considerable  but  undetermined  amount 
of  funds  could  be  reapportioned  on  the 
first  day  of  the  following  fiscal  year  to 


qualifying  States.  NHTSA  believes  that 
120  days  are  sufficient,  even  under  the 
provisions  of  ISTEA.  In  fact,  the  120  day 
time  limit  did  not  prevent  any  State 
fi'om  qualifying  for  section  410  fiinds  in 
FY  1992  (including  Wisconsin).  In 
addition,  since  the  DOT  FY  1993 
Appropriations  Act  changed  the  funding 
mechanism  enacted  by  ISTEA.  the 
agency  believes  it  is  no  longer  necessary 
to  consider  a  change  to  this  time  limit. 

Basic  Grant  Criteria 

As  amended  by  ISTEA,  section  410 
provided  that,  to  be  eligible  for  a  basic 
grant,  a  State  had  to  qualify  for  four  out 
of  five  basic  criteria.  The  DOT  FY  1993 
Appropriations  Act  amended  section 
410  to  add  a  sixth  criterion,  described 
below  in  greater  detail,  and  provided 
that,  to  be  eligible  for  a  basic  grant,  a 
State  now  must  qualify  for  five  out  of 
six  basic  criteria. 

Today's  final  rule  adds  a  regulatory 
provision  to  implement  this  sixth 
criterion  and  makes  other  conforming 
changes.  The  rule  also  modifies  the 
regulatory  provisions  implementing  the 
other  five  criteria,  as  described  below. 

The  State  of  Wisconsin  indicated  that 
it  is  not  convinced  that  each  basic  (and 
supplemental)  grant  criterion  (most 
notably,  the  statewide  system  for 
stopping  motor  vehicles)  has  been 
demonstrated  to  be  effective  and  merits 
being  included  as  a  qualification 
requirement.  Wisconsin  suggested  the 
inclusion  instead  of  criteria  that  would 
focus  on  the  development  of  innovative 
programs.  The  State  also  objected  to  the 
manner  in  which  the  drugged  driving 
criterion  reads  and  questioned  whether 
a  5  percent  grant  provides  sufficient 
incentive  for  the  States  to  adopt  such  a 
far-reaching  program.  The  agency  will 
not  respond  to  these  comments  in  detail 
since  they  pertain  to  statutory 
requirements  that  cannot  be  addressed 
within  the  scope  of  this  rulemaking 
action. 

1.  Expedited  Driver's  License 
Suspension  or  Revocation  System 

This  criterion  continues  to  require 
that  States  adopt  an  expedited  driver's 
license  suspension  or  revocation  system 
for  persons  who  operate  motor  vehicles 
while  under  the  infiuence  of  alcohol.  To 
qualify,  the  system  must  contain  each  of 
the  elements  defined  in  the  Federal 
statute.  One  of  these  elements,  however, 
was  changed  in  the  DOT  FY  1993 
Appropriations  Act.  and  today's  final 
rule  conforms  the  regulation 
accordingly. 

When  section  410  was  enacted 
originally,  on  November  18. 1988,  it 
required  that  States  must  suspend  or 
revoke  an  offender's  driver's  license  and 
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hold  an  administrative  review  (if  the 
offender  requested  one)  within  15  days, 
or  30  days  if  the  State  could  show  that 
meeting  the  15-day  requirement  would 
impose  a  hardship  on  the  State. 

On  November  5, 1990.  Congress 
enacted  three  technical  corrections  to 
section  410.  one  of  which  removed  the 
requirement  that  the  administrative 
review  must  be  held  within  the 
statutory  time  frame.  Under  that 
correction.  States  were  still  required  to 
provide  offenders  with  the  right  to  an 
administrative  review  of  a  license 
suspension  or  revocation  action  and  the 
officer  was  required  to  provide  the 
offender  with  notice  of  this  right,  but 
the  review  was  no  longer  required  to  be 
conducted  within  15  or  30  days.  The 
statute  continued  to  require  that  the 
suspension  or  revocation  occur  within 
that  period  of  time. 

ISTEA  amended  section  410  to  extend 
this  time  frame  to  30  days,  without 
requiring  that  the  State  demonstrate 
hardship,  but  it  tracked  the  original 
language  in  section  410,  rather  than  the 
amended  language  that  was  enacted  in 
November  1990.  Accordingly,  to  meet 
this  aspect  of  this  criterion.  States  were 
given  a  full  30  days  to  suspend  the 
offender's  license,  but  they  were  once 
again  required  to  hold  administrative 
reviews  (if  requested)  within  that  period 
of  time. 

The  DOT  FY  1993  Appropriations  Act 
corrected  this  language.  As  amended, 
section  410  now  provides  that  States  are 
required  to  provide  offenders  with  the 
right  to  an  administrative  review  of  a 
license  suspension  or  revocation  action 
and  the  officer  is  required  to  provide  the 
offender  with  notice  of  this  right,  but 
the  review  is  no  longer  required  to  be 
conducted  within  a  defined  period  of 
time.  The  statute  continues  to  require 
that  the  State  suspend  or  revoke  the 
offender's  driver's  license  within  30 
days  of]  the  date  on  which  the  offender 
received  notice.  Today's  final  rule 
amends  the  regulation  to  reflect  this 
change. 

The  iliiplementing  regulation 
continues  to  provide  that  States  may 
qualify  under  this  criterion  as  either 
"Law  Slates"  or  "Data  States."  A  Law 
State  (aj  State  that  has  in  effect  a  law 
which  provides  for  each  element  of  the 
expedited  suspension  system  criterion) 
may  qualify  in  the  first  year  it  receives 
a  basic  grant  based  on  this  criterion  by 
submitting  just  its  law.  It  need  not 
submit  data.  A  Data  State  (a  State  that 
has  in  effect  a  law  which  provides  for 
the  elements  contained  in  paragraphs 
(i)-(iv)  of  the  criterion,  but  contains 
inconsistencies  with  elements  contained 
in  paragraphs  (v)  and  (vi))  may 
overcome  these  inconsistencies  in  the 


first  year  by  submitting  both  its  law  and 
data.  Both  Law  and  Data  States  must 
submit  data  in  subsequent  years. 

In  the  past,  if  a  State's  law  contained 
an  inconsistency  with  one  element  in 
paragraph  (v)  or  (vi).  that  State  was 
required  (as  a  Data  State)  to  submit  data 
addressing  all  elements  in  both 
paragraphs  to  qualify  in  the  first  year. 
The  State  of  Wisconsin  objected  to  this 
aspect  of  the  regulation.  Based  on 
Wisconsin's  comment  and  NHTSA's 
experience  administering  the  section 
410  program,  the  agency  has  decided  to 
relax  this  requirement.  Instead,  a  Data 
State  will  be  required  in  the  first  year  to 
submit  data  demonstrating  compliance 
only  with  the  elements  not  sp>ecifically 
provided  for  in  the  State's  law.  Both 
Law  and  Data  States  will  continue  to  be 
required  to  submit  data  in  subsequent 
years.  Today's  final  rule  makes 
conforming  changes  to  implement  this 
change  in  the  regulations  for  both  the 
section  410  and  section  408  programs. 

The  final  rule  also  makes  other  minor 
changes,  including  the  removal  of  the 
word  "administrative"  several  times  it 
appears  to  avoid  confusion  in  situations 
in  which  a  nonconforming  element  can 
be  cured  with  the  use  of  data.  This 
change  does  not  affect  the  requirement 
that  States  must  provide  for 
administrative  procedures,  including  an 
administrative  review  of  a  driver's 
license  suspension  or  revocation,  and 
provide  to  the  driver  notice  of  the 
impending  action  and  information  on 
the  administrative  procedures  under 
which  the  action  may  be  taken. 

NHTSA  wishes  to  remind  States  that, 
to  qualify  under  this  criterion  in 
subsequent  years,  they  must  submit 
data.  The  data  must  demonstrate  that, 
on  average,  the  State  meets  the 
requirements  for  promptness  and 
lengths  of  suspension.  (Data  States  also 
must  submit  data  to  qualify  in  the  first 
year,  but  only  on  those  requirements  not 
specifically  provided  for  in  their  law.) 
The  agency  has  permitted  Slates  to 
exclude  from  these  averages,  outliers 
which  represent  extremely  unusual  and 
extenuating  circumstances.  To  be 
excluded,  outliers  must  be  explained  to 
NHTSA  by  the  State  and  the  agency 
must  approve  their  exclusion.  States 
continue  to  be  permitted  to  provide  data 
based  on  a  representative  sample. 

2.  Perse  level  of  0.10  and  0.08 

This  criterion  continues  to  require 
that  States  must  have  a  law  which 
establishes  a  per  se  level  of  0.10  or 
lower  in  the  first  three  fiscal  years  in 
which  a  basic  grant  is  received  and  0.08 
or  lower  in  the  last  two. 

As  previously  discussed,  section  410 
now  provides  that  States  may  receive 


grants  in  no  more  than  5  fiscal  years 
beginning  after  September  30. 1992.  A 
conforming  change  has  been  included  in 
this  portion  of  the  regulation  to  clarify 
that  the  three  year  period  contained  in 
this  criterion  does  not  begin  to  run  until 
after  September  30. 1992. 

3.  Statewide  Progmm  for  Stopping 
Motor  Vehicles 

This  criterion  continues  to  require 
that  States  establish  a  statewide  program 
for  stopping  motor  vehicles  on  a 
nondiscriminatory  lawful  basis  for  the 
purpose  of  determining  whether  or  not 
the  operators  of  such  motor  vehicles  are 
driving  while  under  the  infiuence  of 
alcohol.  Minor  editorial  changes  have 
been  made  to  this  portion  of  the  interim 
final  rule,  including  a  clarification  of 
the  materials  States  must  submit  in 
subsequent  years  to  demonstrate  that 
their  programs  are  being  publicized.  No 
other  changes  have  been  made. 

NAGHSR  commented  that  the 
requirement  that  States  must  provide 
dates  and  approximate  locations  in  their 
applications  is  unreasonable  and  may  be 
detrimental  to  the  deterrence  value  of 
these  enforcement  efforts  if  the 
information  were  to  be  publicized. 
NAGHSR  proposed  instead  that  a  State 
should  be  permitted  to  submit  a  more 
generalized  plan  that  indicates  the 
anticipated  locations  by  major  area, 
region  or  county,  but  not  specific 
location,  and  the  planned  month,  but 
not  precise  date,  of  the  operation. 
NHTSA  agrees  with  NAGHSR's 
comment  and,  in  fact,  accepted  under 
this  criterion  in  FY  1992  plans  from 
States  that  did  not  specify  exact  dates 
and  locations.  States  were  required  to 
demonstrate  only  that  slops  were 
conducted  on  a  monthly  basis  and  that 
each  major  area  of  the  Slate  was  covered 
during  the  course  of  the  year. 

NAGHSR  also  objected  to  the 
requirement  that  States  must  develop 
detailed  statewide  implementation 
plans.  NAGHSR  asserted  that  it  is 
unnecessary  for  a  State  to  develop  a 
Statewide  plan  if  local  law  enforcement 
agencies  are  conducting  stops 
throughout  the  State  or  to  involve  State 
law  enforcement  personnel  in  every 
roadside  checkpoint  conducted.  By 
requiring  thai  stops  must  be  "made  by 
both  State  and  local  •   •   •  police 
agencies,"  NHTSA  did  not  mean  to 
suggest  that  personnel  from  both  State 
and  local  agencies  must  be  involved  in 
each  and  every  stop.  Rather.  NHTSA 
intended  only  that,  during  the  course  of 
the  year,  both  State  and  local  agencies 
conduct  stops  (either  separately  or 
together).  To  ensure  that  the  times  and 
locations  of  stops  are  coordinated, 
NHTSA  continues  to  believe  that  the 
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development  of  a  Statewide  plan  is 
essential. 

The  National  Beer  Wholesalers 
Association  (NBWA)  asserted  that  the 
agency's  interpretation  of  this  criterion 
in  the  rule  provides  insufficient 
flexibility  to  States  in  which  courts  have 
found  roadblocks  or  checkpoints  to  be 
unconstitutional.  NBWA  argues  that,  as 
a  result  of  the  agency's  interpretation, 
these  States  must  either  take  action  that 
may  be  declared  unconstitutional  or 
qualify  under  the  other  basic  grant 
criteria,  even  if  they  do  not  supftort  the 
other  criteria. 

NHTSA  believes  it  has  provided  as 
much  flexibility  as  possible,  within  the 
meaning  and  intmt  of  the  statute.  We 
agree  that  some  States  may  have  to 
qualify  under  the  other  criteria.  We 
wish  to  remind  the  commenter. 
however,  that  at  least  the  States  have  a 
choice.  Prior  to  ISTEA.  States  were 
required  to  meet  all  basic  criteria  to 
receive  a  grant  under  section  410. 
(States  continue  to  be  required  to  meet 
all  basic  criteria  under  section  408.)  If 
a  Stale  did  not  meet  all  basic  criteria,  it 
was  unable  to  qualify  for  basic  or 
supplemental  grants  altogether. 

4.  Self-Sustaining  Drunk  Driving 
Prevention  Program 

NHTSA  received  comments  regarding 
this  criterion  from  NAGHSR  and  the 
State  of  Wisconsin.  NAGHSR't 
comments  cautioned  NHTSA  to 
remember  that  States  conduct  and 
flnance  their  programs  by  very  diffierent 
means,  and  that  States  may  have 
difficulty  generating  precise  data  aa 
revenues  collected  and  expenditures 
made.  Both  comments  requested 
additional  clarification  of  this  criterion. 

NHTSA  does  recognize  that  States 
conduct  and  flnance  their  programs 
differently,  and  did  not  require  that 
State  programs  fit  one  single  mold  to  be 
approved  under  this  criterion. 
Recognizing  also  the  difficulty  In 
generating  certain  data,  the  agency 
accepted  reasonable  estimates  firom 
States.  As  a  result,  in  FY  1992,  States 
that  made  the  effort  and  submitted  the 
necessary  material,  were  able  to  qualify 
under  this  criterion.  Of  the  nineteen 
States  that  received  section  410  grant 
funds  in  FY  1992  (including  Indiana 
and  New  Mexico),  fourteen  met  this 
criterion.  Wisconsin  asked  NHTSA  to 
identify  the  States  that  met  this 
criterion,  so  other  States  may  use  them 
as  mdels.  NHTSA "s  Regional  Offices 
can  provide  to  any  interested  State  a  list 
of  States  that  have  qualified  under  this 
or  any  other  criterion  and  a  copy  of  the 
relevant  portions  of  their  applications. 

This  criterion  continues  to  provide 
that:  (1)  The  State,  throu^  its 


communities,  must  institute  a 
"comprehmsive"  dnmk  driving 
prevention  program;  (2)  while  the 
program  may  not  be  completely  "self- 
sustaining,"  a  substantial  portion  of  its 
costs  must  be  supported  %vith  non- 
Federal  funds;  and  (3)  a  significant 
portion  of  the  fines  or  siutdiarges 
generated  by  drunk  driving  prevention 
programs,  or  an  equivalent  amount, 
must  be  used  for  the  program's 
continued  operation. 

Today's  final  rule,  however,  has  made 
a  niunber  of  changes  to  the  portion  of 
the  regulation  that  describes  the 
information  that  States  must  submit  to 
demonstrate  compliance.  These  changes 
attempt  to  clarify  this  portion  of  the 
regulation,  which  States  found 
confusing,  and  to  streamline  the 
application  process  by  eliminating  the 
need  for  States  to  gather  or  generate  and 
submit  unnecessary  documentation. 
NHTSA  believes  these  changes  clarify 
the  regulation  and  address  the  concerns 
that  were  raised  in  the  comments  firom 
Wisconsin  and  NAGHSR. 

In  the  past,  different  information  was 
required  firom  "centralized  states" 
(States  that  collect  revenues  at  the  State 
level  and  then  distribute  those  revenues 
to  communities)  and  "other  States" 
(States  that  do  not  have  a  purely 
centralized  system).  Based  on  its 
experience  administering  the  section 
410  program.  NHTSA  has  decided  to 
eliminate  this  distinction.  Under  today's 
revision,  all  States  will  be  required  to 
submit  the  same  information. 

States  will  continue  to  be  required  to 
submit  laws  providing  for  a  self- 
sustaining  program  and  for  fines  or 
surcharges  to  be  imposed  on  drunk 
drivers.  They  must  also  show  at  least 
two  detailed  examples  of  representative 
comprehensive  programs.  Inese 
programs  must  be  representative  of 
different  types  of  communities,  such  as 
communities  in  luium,  suburban  or 
rural  areas.  The  examples  should 
provide  sufficient  detail  to  show  that 
activities  were  conducted  in  each  of  the " 
four  program  areas  described  in  the 
regulation's  definition  for  a 
"comprehensive  drunk  driving 
prevention  program."  that  public  and 
private  entities  were  involved,  and  that 
activities  are  sustained  over  time.  This 
information  can  be  provided  by 
submitting  the  community  program's 
annual  plan,  its  annual  report,  or 
specific  program  materials  from 
activities  covering  each  of  the  four 
program  areas. 

States  must  also  continue  to  submit 
data  (from  a  census  or  representative 
sample)  showing  the  aggregate  amount 
of  fines  and  8iut:harge8  actually 
collected  and  the  aggregate  amount  of 


revenues  actually  returned  (or  the 
equivalent  amount  provided)  to 
community  programs.  If  a  State  is 
demonstrating  compliance  based  on  an 
equivalent  amount  of  non-Federal 
funds,  the  State  must  continue  to 
Identify  the  source  of  these  funds. 
Under  today's  final  rule.  State  data  must 
also  identify  the  aggregate  cost  of 
comprehensive  dnmk  driving 
prevention  programs  and  the  portion  of 
these  costs  that  are  non-Federal.  This 
change  simply  clarifies  the  regulation 
and  conforms  it  to  current  practice. 

Today's  final  rule  also  clarifies  the 
definition  of  "fines  or  surcharges 
collected"  to  include  fines,  penalties, 
fees  or  additional  assessments  collected. 
Fees  that  are  paid  to  the  provider  of  the 
services  (such  as  rehabilitation  or 
treatment  costs)  need  not  be  identified 
if  they  are  not  collected  by  the  licensing 
agency  or  the  court  or  other  State  or 
local  government  agency. 

The  regulation  continues  to  provide 
that  States  must  certify  that  revenues 
returned  (or  the  equivalent  amount 
provided)  to  communities  are  being 
used  to  continue  the  operation  of 
comprehensive  drunk  driving 
prevention  programs.  Rather  than 
require  that  States  certify  that  a 
significant  number  of  communities  have 
such  programs,  today's  final  rule 
provides  that  a  State  must  certify  that  a 
significant  portion  of  the  State's 
population  resides  in  communities  with 
comprehensive  programs  and  the  State 
must  submit  a  list  of  such  communities. 
NHTSA  has  made  this  change  based  on 
its  conclusion  that  the  latter  is  a  more 
meaningful  measure  of  the  coverage  of 
a  State's  program. 

5.  Minimum  Drinking  Age  Prevention 
Program 

This  criterion  continues  to  require 
that  States  provide  for  an  effective 
system  for  preventing  operators  of  motor 
vehicles  under  age  21  from  obtaining 
alcoholic  beverages.  The  portion  of  the 
interim  final  rule  that  implements  thi.s 
criterion  has  been  adopted  in  today's 
final  rule  without  change. 

Wisconsin  commented  that  its 
legislature  enacted  a  law  requiring  the 
issuance  of  easily  distinguishable 
licenses,  but  the  State  was  not  certain  at 
the  time  that  it  could  implement  the  law 
before  the  end  of  fiscal  year  1992.  The 
State  asserted  that  this  delayed 
implementation  should  not  disqualify 
the  State  for  funding  under  this 
criterion.  NHTSA  disagrees  with  this 
assertion.  To  qualify  under  this 
criterion,  a  State's  system  for  issuing 
distinguishable  drivers  licenses  to 
persons  under  age  21  must  be  in  place. 
Wisconsin  did  put  its  system  in  place 
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administratively  before  the  end  of  FY 
1992  and  was  able  to  qualify  under  this 
criterion. 

6.  Mandatory  Sentencing 

This  criterion  was  added  in  the  DOT 
FY  1993  Appropriations  Act.  and  is 
identical  to  the  mandatory  sentencing 
criterion  contained  in  the  section  408 
program.  23  U.S.C.  408.  It  requires  that 
States  provide  for  a  mandatory  sentence, 
which  shall  not  be  subject  to  suspension 
or  probation,  of  imprisonment  for  not 
less  than  48  consecutive  hours,  or  not 
less  than  10  days  of  community  service 
for  any  person  convicted  of  driving 
while  intoxicated  more  than  once  in  any 
five  year  period. 

The  section  408  regulation.  23  CFR 
1309.5(b),  implements  this  criterion, 
and  provides  that  States  can 
demonstrate  compliance  either  as  Law 
States  (SUtes  that  have  laws  that  meet 
each  element  of  this  criterion)  or  as  Data 
States  (States  that  have  laws  that  meet 
each  element,  except  that  they  do  not 
specifically  provide  that  the  48  hour 
terra  of  imprisomnent  must  be  served 
consecutively).  To  demonstrate 
compliance  in  the  first  and  in 
subsequent  fiscal  years.  Law  States  must 
simply  submit  their  law;  Data  States 
must  submit  their  law  and  also  data 
showing  that  they  substantially  comply 
with  the  consecutiveness  requirement. 

Today's  final  rule  adopts  in  its 
entirety  the  language  that  appears  in  23 
CFR  1309.5(b). 

Supplemental  Grant  Criteria 

Section  410  continues  to  provide  for 
seven  separate  supplemental  grant 
programs.  States  that  are  eligible  for 
basic  grants  and  also  meet  one  or  more 
of  the  supplemental  criteria,  may 
receive  supplemental  grants.  These 
supplemental  grant  programs  include: 
(1)  Per  se  level  of  0.02  for  persons  under 
age  21;  (2)  open  container  and  anti- 
consumption  law;  (3)  suspension  of 
registration  and  return  of  license  plates 
of  certain  offenders;  (4)  mandatory 
alcohol  concentration  testing  programs 
for  certaio  drivers;  (5)  drugged  driving 
prevention  program;  (6)  per  se  level  of 
0.08  (for  the  first  three  years  in  which 
a  basic  grant  is  received)  and  (7) 
program  for  acquiring  and  using  video 
equipment  for  the  detection  of  drunk 
and  drugged  drivers. 

As  amended  by  ISTEA.  section  410 
provided  that  a  State  that  was  eligible 
for  any  of  these  supplemental  grant 
programs  could  receive  5  percent  of  the 
amount  apportioned  to  the  State  in  the 
fiscal  year  under  this  section  for  each 
grant.  The  DOT  FY  1993  Appropriations 
Act  amended  section  410  to  provide  that 
the  amount  of  eadi  supplemental  grant 


shall  equal  instead  5  percent  of  the 
State's  section  402  apportionment  for 
FY  1992.  Conforming  changes  have  been 
made  in  the  implementing  regulation. 
NHTSA  has  also  made  modifications  to 
some  of  the  supplemental  grant  criteria, 
as  described  below. 

Open  Container  and  Anti-Consumption 
Law 

Today's  final  rule  adds  a  requirement 
that,  to  be  eligible  for  a  supplemental 
grant  under  the  open  container  and  anti- 
consumption  law  criterion  in 
subsequent  years,  a  State  must  submit 
information  demonstrating  that  the  State 
is  actively  enforcing  its  open  container 
and  anti-consumption  law.  This  change 
makes  this  criterion  consistent  with 
other  supplemental  criteria,  such  as  the 
suspension  of  registration  and  return  of 
license  plate  and  the  mandatory  alcohol 
concentration  testing  programs,  under 
which  States  are  currently  required  to 
submit  this  type  of  information  in 
subsequent  years.  The  agency  is  not 
requiring  the  submission  of  any 
particular  data,  but  it  believes 
submission  of  son>e  information 
demonstrating  enforcement  is  important 
under  this  criterion  because  an  open 
container  and  anti-consumption  law  has 
little  effect  without  an  active 
enforcement  program. 

New  York  suggested,  since  NHTSA 
has  permitted  States  to  qualify  as  Data 
States  imder  other  criteria,  that  the 
agency  permit  States  to  qualify  under 
this  criterion  if  local  laws  are  in  eflect 
that  cover  80  percent  of  the  State's 
population.  NHTSA  has  not  adopted 
this  suggestion.  The  agency  has 
permitted  States  to  qualify  as  Data 
States  under  other  criteria  to  overcome 
inconsistencies  or  exceptions  contained 
in  their  Statewide  laws.  The  agency  has 
not  permitted  the  Data  State  concept  to 
be  used  under  any  criterion  as  a 
substitute  for  a  Statewide  law.  NHTSA 
believes  that  a  Statewide  law  is  essential 
to  provide  consistency  and  complete 
coverage  throughout  each  State. 

Suspension  of  Registration  and  Return 
of  License  Plates 

With  regard  to  the  suspension  of 
registration  and  return  of  license  plate 
criterion,  the  agency  explained  in  the 
preamble  to  the  interim  final  rule  that 
States  which  do  not  provide  for  the 
suspension  of  the  registration  and  the 
return  of  the  license  plate  may 
demonstrate  compliance  by  showing 
that  they  instead  provide  for  the 
immobilization,  impoundment  or 
confiscation  of  the  vehicle.  Today's  final 
rule  includes  language  to  this  e^ect  in 
the  regulation. 


Mandatory  Alcohol  Concentratioa 
Testing 

NAGHSR  urged  the  agency  to  make 
two  changes  to  the  mandatory  alcohol 
concentration  testing  criterion.  Firstly, 
NAGHSR  suggested  that  the  definition 
of  the  terra  "serious  bodily  injury"  be 
changed  to  mean  that  the  person 
required  transportation  to  a  medical 
facility  (away  fixim  the  scene  of  the 
crash).  Such  a  definition,  asserted 
NAGHSR.  is  consistent  with  the 
defiijition  of  the  term  "injury"  included 
in  CADRE  and  can  more  easily  be 
applied  by  law  enforcement  officials. 
NHTSA  agrees  that  such  a  definition 
could  be  applied  more  easily  by 
enforcement  officers,  but  presently  not 
all  States  collect,  maintain  or  have 
available  data  on  whether  a  person  was 
transported  to  a  medical  facility. 
Accordingly,  the  definition  of  the  term 
serious  bodily  injury  has  not  been 
changed  in  the  regulation.  However,  if 
a  State  defines  an  injury  in  the  manner 
suggested  by  NAGHSR.  NHTSA  will 
accept  such  a  definition  as  a  serious 
bodily  injury. 

NAGHSR  also  expressed  concern 
"about  the  statutory  requirement  that  a 
state  have  probable  cause  in  order  to 
conduct  mandatory  BAC  testing  •  *  *  a 
lower  evidentiary  standard  (e.g. 
reasonable  suspicion)  would  have  been 
more  implementable  land  easier  for 
states  to  meet]."  NHTSA  believes 
NAGHSR  misunderstood  the 
requirements  of  this  criterion.  The 
criterion  requires  (by  statute)  that  the 
State  provide  for  mandatory  testing 
whenever  the  law  enforcement  officer 
has  probable  cause  to  believe  that  a 
driver  involved  in  a  serious  bodily 
injury  or  fatal  crash  has  committed  an 
alcohol-related  traffic  offense.  If  the 
State  requires  testing  whenever  the  law 
enforcement  o^cer  has  reasonable 
suspicion,  then  probable  cause  cases 
would  be  captured  and  the  State  would 
satisfy  this  requirement. 

The  State  of  Wisconsin  asserted  that 
the  regulation  is  confusing  because  it 
requires  that  States  must  test  all  drivers 
"just  in  case"  alcohol  is  later  suspected 
to  have  been  a  factor  or  an  injured  party 
later  dies.  The  agency  disagrees  that  the 
regulation  mandates  such  a  result. 
Probable  cause  must  be  determined  at 
the  time  of  the  crash,  not  at  a  later  date. 
For  a  State  applying  as  a  Data  State 
under  this  criterion,  it  is  true  that  the 
data  may  reveal  instances  in  which  an 
individual  involved  in  a  crash  later  died 
and  the  driver  had  not  been  tested. 
However,  this  criterion  requires  testing 
only  when  there  is  probable  cause  to 
believe  that  the  driver  had  committed 
an  alcohol-related  traffic  offense.  It  is 
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NHTSA's  belief,  and  hope,  that  testing 
will  be  conducted  whenever  there  is 
such  probable  cause,  even  if  the  crash 
does  not  involve  a  fatality  or  serious 
bodily  injury.  In  addition.  NHTSA  does 
not  require  that  Data  States  show  that 
testing  is  performed  in  all  cases.  The 
number  of  times  that  an  individual  who 
does  not  appear  to  be  seriously  injured 
later  dies  is  small  and  should  easily  be 
accommodated  within  the  margins 
allowed  by  the  agency. 

Today's  final  rule  clarifies  that  a  Law 
State,  under  the  mandatory  alcohol 
concentration  testing  criterion,  is  a  State 
that  has  a  law  that  requires  that 
enforcement  officers  must  order  and 
offenders  must  submit  to  testing.  If  the 
State's  law  authorizes,  rather  than 
requires,  the  officer  to  order,  or  if  the 
law  permits  offenders  to  refuse  to 
submit  to.  the  test,  the  State  must 
qualify  instead  as  a  Data  State  under 
this  criterion. 

Per  Se  Level  of  0.08 

As  previously  mentioned.  States  may 
receive  a  supplemental  grant  in  the  first 
three  years  in  which  a  basic  grant  is 
received  if  the  State  has  in  effect  a  law 
which  establishes  a  per  se  level  of  0.08 
or  lower.  Consistent  with  the  portion  of 
the  section  410  regulation  that 
implements  the  per  se  basic  grant 
criterion,  described  above,  a  conforming 
change  has  been  included  in  this 
portion  of  the  regulation  to  clarify  that 
the  three  year  period  contained  in  this 
criterion  does  not  begin  to  run  until 
after  September  30.  1992. 

Other  minor  editorial  and  conforming 
changes  have  also  been  made  in  today's 
final  rule. 

States  Previously  Eligible 

Section  2004(b)  of  the  ISTEA 
provided  that  States  which  were  eligible 
to  receive  a  grant  under  section  410.  as 
in  effect  before  December  18.  1991,  may 
elect  in  any  fiscal  year  to  receive  a  grant 
imder  that  statute,  in  lieu  of  a  grant 
under  section  410.  as  amended  on  that 
date. 

The  DOT  FY  1993  Appropriations  Act 
left  this  option  intact.  Accordingly,  the 
States  of  Indiana  and  New  Mexico  may 
continue,  in  any  fiscal  year,  to  choose  to 
apply  for  a  grant  under  section  410,  as 
in  effect  prior  to  December  18. 1991. 
The  regulations  that  were  in  effect  at 
that  time  governing  the  eligibility 
requirements,  funding  amounts  and 
grant  limitations  will  apply.  For 
example,  these  States  may  receive  grants 
under  the  old  law  in  no  more  than  three 
fiscal  years.  To  continue  to  receive 
funding  beyond  these  three  fiscal  years, 
Indiana  and  New  Mexico  must  qualify 


under  the  section  410  requirements,  as 
in  effect  at  the  time  of  application. 
The  Appropriations  Act  reserved 
funds  for  New  Mexico  to  continue  its 
drunk  driving  prevention  program 
under  the  "old"  section  410.  It  did  not 
reserve  funds  for  Indiana.  NHTSA 
interprets  the  statute  to  mean  that,  while 
New  Mexico  and  Indiana  both  have  the 
option  of  qualifying  under  the  old 
criteria.  Indiana's  grants  (regeu'dless  of 
which  version  of  the  criteria  the  State 
satisfies)  must  be  funded  out  of  current 
appropriations.  Accordingly,  current 
regulations  governing  award  procedures 
would  apply.  In  the  event  the  agency 
expects  a  shortfall  of  funding.  Indiana 
would  be  in  the  same  position  as  other 
States,  and  may  receive  less  than  the 
full  grant  amount  for  which  it  had 
qualified. 

The  Appropriations  Act  also  provided 
that  States  which  received  basic  grants 
in  FY  1992  under  section  410.  as  in 
effect  on  September  30. 1992.  and 
continue  to  meet  the  basic  grant  criteria, 
as  in  effect  on  that  date,  shall  be  eligible 
for  a  basic  grant  under  section  410,  as 
amended.  This  provision,  in  effect, 
serves  as  a  grandfather  clause  for  the 
seventeen  States  (not  including  Indiana 
and  New  Mexico)  that  qualified  for  a 
section  410  basic  grant  under  the  Act.  as 
amended  by  ISTEA.  To  be  eligible  for  a 
basic  grant,  these  States  must  meet  four 
out  of  the  original  five,  rather  than  five 
out  of  six,  basic  grant  criteria. 

As  explained  earlier,  as  amended  by 
the  Appropriations  Act,  section  410 
provides  that  States  can  receive  section 
410  grants  for  up  to  five  fiscal  years, 
beginning  after  September  30. 1992. 
Grants  received  by  New  Mexico.  Indiana 
and  the  other  seventeen  States  in  fiscal 
years  1991  and  1992.  therefore,  do  not 
count  toward  this  five  year  period,  and 
the  five  year  period  will  begin  to  run  in 
FY  1993.  regardless  of  which  version  of 
section  410  the  State  uses  to  qualify. 

Accordingly,  in  FY  1993.  these  States 
will  be  considered  "first-year"  States  for 
the  purpose  of  counting  this  five  year 
period.  They  will  also  be  considered 
"first-year"  States  in  FY  1993  for  the 
purpose  of  counting  the  three  year 
period  under  the  per  se  law  basic  and 
supplemental  criteria  and  for  the 
purpose  of  determining  their  matching 
share. 

However,  where  the  regulation 
provides  for  States  to  submit  different 
information  to  demonstrate  compliance 
with  a  criterion  in  the  first  and  in 
subsequent  years,  these  States  will  be 
considered  subsequent  year  States  if 
they  qualified  for  a  grant  based  on  that 
criterion  in  previous  years. 


Federalism  Assessment 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  it  has  been 
determined  that  it  will  have  no 
federalism  implication  that  warrants  the 
preparation  of  a  federalism  assessment. 
The  section  410  grant  program  is 
entirely  optional  for  the  States,  and  the 
eligibility  requirements  are  mandated  by 
the  section  410  statute. 

Regulatory  Analyses  and  Notice 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  analyzed  the  effect  of  this 
action  and  has  determined  that  it  is  not 
"major"  within  the  meaning  of 
Executive  Order  12291  or 
"significantly"  within  the  meaning  of 
Department  of  Transportation  regulatory 
policies  and  procedures.  State 
participation  in  the  section  410  program 
is  voluntary.  Accordingly,  a  full 
regulatory  evaluation  is  not  necessary. 
Moreover,  most  of  the  changes  in  this  * 
rule  merely  modify  the  existing  section 
410  implementing  regulation  to  reflect 
technical  corrections  enacted  recently 
by  Congress. 

When  the  agency  originally 
promulgated  a  regulation  to  implement 
the  section  410  program  on  January  12, 
1990  (55  FR  1185).  it  determined  that 
the  rulemaking  should  be  classified  as 
significant  under  the  Department's 
regulatory  policies  and  procedures.  A 
regulatory  evaluation  was  prepared  at 
that  time  and  placed  in  the  public 
docket  (Docket  No.  89-02;  Notice  2). 
Persons  interested  in  reviewing  this 
document  should  request  it  by  writing 
to  NHTSA's  Docket  Section,  room  5109. 
400  Seventh  Street  SW.,  Washington. 
DC  20590.  or  by  calling  the  Docket 
Section  at  (202)  366-4949. 

B.  Regulatory  Flexibility  Act 

Since  this  matter  relates  to  grants,  the 
notice  and  comment  requirements 
established  in  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  are  not 
applicable.  Because  the  agency  is  not 
required  to  publish  a  notice  of  proposed 
rulemaking  regarding  this  rule,  the 
agency  is  not  required  to  analyze  the 
effect  of  this  rule  on  small  entities,  in 
accordance  with  the  Regulatory 
Flexibility  Act.  The  agency  has 
nonetheless  evaluated  the  effects  of  this 
final  rule  on  small  entities.  Based  on  the 
evaluation.  I  certify  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  States  will  be  recipients  of  any 
funds  awarded  under  the  regulation 
and,  accordingly,  the  preparation  of  a 
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Regulatory  Flexibility  Analysis  is 
unnecessary. 

C.  Paperwork  Reduction  Act 

The  requirements  in  this  rule  that 
States  retain  and  report  to  the  Federal 
government  information  which 
demonstrates  comphance  with  drunk 
driving  prevention  incentive  grant 
criteria,  are  considered  to  be 
information  collection  requirements  as 
that  term  is  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  5 
CFR  part  1320.  Accordingly,  these 
requirements  have  been  submitted  to 
and  approved  by  OMB.  pursuant  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  These  requirements  have 
been  approved  through  11/30/95;  C»^ 
No.  2127-0501. 

D.  National  Environmental  Policy  Act 

The  agency  has  also  analyzed  this 
action  for  the  purpose  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  this  action  will  not 
have  any  effect  on  the  human 
environment. 

List  of  Subjects 

23  CFR  Part  1309 

Alcohol  and  alcoholic  beverages. 
Drugs,  Grant  programs.  Transportation, 
Highway  safety. 

23  CFR  Part  1313 

Alcohol  end  alcoholic  beverages. 
Drugs.  Grant  programs.  Transportation. 
Highway  safety. 

In  accordance  with  the  foregoing.  23 
CFR  chapter  III  is  amended  as  fol!ows: 

A.  Part  1309  is  amended  as  follows: 

PART  1309— INCENTIVE  GRANT 
CRITERIA  FOR  ALCOHOL  TRAFFIC 
SAFETY  PROGRAMS 

1.  The  authority  citation  for  part  1309 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  40fl;  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  §  1309.4.  paragraph  (a)(2)  is 
removed,  paragraph  (a)(3)  is 
rodesignated  as  paragraph  (a)(2).  and 
paragraphs  (a)  introductory  text  and 
(a)(1)  are  revised  to  read  as  follows: 

§  1 309.4    QenwaJ  raquirenwnts. 

(a)  Qualification  requirements.  To 
qualify  for  a  grant  under  23  U.S.C.  408, 
a  State  must,  for  each  year  it  seeks  to 
qualify: 

(1)  Submit  an  application  to  Regional 
Operations,  NRO-01.  400  Seventh  Street 
SW..  Washington.  DC  20590  that 
demonstrates  that  it  meets  the 
requirements  of  §  1309.5  and.  if 
applicable.  §  1309.6.  and  includes 
certifications  that: 


(i)  It  has  an  alcohol  traffic  safety 
program  that  meets  those  requirements; 

(ii)  It  will  use  the  funds  awarded 
under  23  U.S.C.  408  only  for  the 
implementation  and  enforcement  of 
alcohol  traffic  safety  programs; 

(iii)  U  will  administer  the  funds  in 
accordance  with  49  CFR  part  18  and 
OMB  Circulars  A-102  and  A-87  and 

(iv)  It  will  maintain  its  aggregate 
expenditures  from  all  other  sources  for 
its  alcohol  traffic  safety  programs  at  or 
above  the  average  level  of  such 
expenditures  in  fiscal  years  1981  and 
1982  (either  State  or  Federal  fiscal  year 
1981  and  1982  can  be  used);  and 

3.  In  Section  1309.5.  paragraph 
(a)(3)(ii)  is  redesignated  as  paragraph 
(aK3Kiv).  {a)(3)(i)  is  revised  and 
paragraphs  (a)(3)(ii)  and  {a)(3)(iii)  are 
added  to  read  as  follows: 

§  1 309.5    Rcqukements  for  ■  basic  grant 

(a)«   •   • 

(3)  (i)  To  demonstrate  compliance  in 
the  first  fiscal  year  the  State  receives  a 
basic  grant,  a  Data  State  shall  submit  a 
copy  of  the  law,  regulation  or  binding 
policy  directive  implementing  or 
interpreting  the  law  or  regulation, 
which  provides  for  the  prompt  license 
suspension  requirement  and  data 
showing  that  it  substantially  complies 
with  each  element  not  specifically 
provided  for  in  the  State's  law, 
regulation  or  binding  policy  directive. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years  the  State 
receives  a  basic  grant,  a  Data  State  shall 
submit,  in  addition  to  the  information 
identified  in  paragraph  (a)(3)(i)  of  this 
section,  data  showing  the  number  of 
licenses  suspended,  that  the  average 
length  of  the  suspension  terms  for  first 
offenders,  first  refusers,  repeat  offenders 
and  repeat  refusers  meets  the  terms 
defined  in  §  1309.3(0  and  that  the 
average  number  of  days  it  took  to 
suspend  the  licenses  meets  definition 
for  promptness  in  §  1309.3(d). 

(iii)  The  State  can  provide  the 
necessary  data  based  on  a  representative 
sample.  Data  on  the  average  length  of 
the  suspension  term  must  not  include 
license  suspension  periods  which 
exceed  the  terms  actually  prescribed  by 
the  State,  and  nrnst  reflect  terms  only  to 
the  extent  that  they  are  actually 
completed. 

B.  Part  1313  as  amended  in  the 
interim  rule  published  at  57  PR  29002 
on  June  30, 1992.  is  adopted  as  final 
with  the  following  changes: 


PART  1313— INCENTIVE  GRANT 
CRITERIA  FOR  DRUNK  DRIVING 
PREVENTION  PROGRAMS 

1.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Authority:  23  U.S.C.  410;  delegation  of 
authority  at  49  CFR  1.50. 

11313.1     [AmwidMl] 

2.  In  §  1313.1,  the  word  "estallished" 
is  removed  and.  in  its  place,  the  word 
"establishes"  is  added. 

3.  Section  1313.3(d)  is  revised  to  read 
as  follows: 

11313.3    Definitions. 


(d)  Fines  or  surcharges  collected 
means  fines,  penalties,  fees  or 
additional  assessments  collected. 


§1313.3    [Redasignatad] 

4.  Section  1313. 3(i)  is  redesignated  as 
§  1313.6(e)(3)  and,  in  $  1313.3, 
paragraphs  (j)  through  (m)  are 
redesignated  as  paragraphs  (i)  and  (1). 

5.  In  §  1313.4,  paragraph  (a)(2)  is 
removed,  paragraph  (a)(3)  is 
redesignated  as  paragraph  (a)(2),  and 
paragraphs  (a)  introductor>'  text  and 
(a)(1)  are  revised  to  read  as  follows- 

S 1 31 3.4    General  requirements. 

(a)  Qualification  requirements.  To 
qualify  for  a  grant  under  23  U.S.C.  410, 
a  State  must,  for  each  year  it  seeks  to 
qualify: 

(1)  Submit  an  application  to  Regional 
Operations,  NRO-01.  400  Seventh  Street 
SW..  Washington,  DC  20590  that 
demonstrates  that  it  meets  the 
requirements  of  §  1313.5  and.  if 
applicable.  §  1313.6.  and  includes 
certifications  that: 

(i)  It  has  a  drunk  driving  prevention 
program  that  meets  those  requirements; 

(ii)  It  will  use  the  funds  awarded 
under  23  U.S.C.  410  only  for  the 
implementation  and  enforcement  of 
drunk  driving  prevention  programs; 

(iii)  It  will  administer  the  funds  in 
accordance  with  49  CFR  part  ]  8  and 
OMB  Circulars  A-102  and  A-87  and 

(iv)  It  will  maintain  its  aggregate 
expenditures  from  all  other  sources  for 
its  drunk  driving  prevention  programs 
at  or  above  the  average  level  of  such 
expenditures  in  fiscal  years  1990  and 
1991  (either  Slate  or  Federal  fiscal  year 
1990  and  1991  can  be  used);  and 

6.  In  §  1313.4.  paragraph  (b)  is 
removed  and  paragraph  (c)  is 
redesignated  as  paragraph  (b)  and 
revised  to  read  as  follows: 

S 1 31 3.4    Ganwal  raqukements. 
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(b)  Limitation  on  grants.  A  State  may 
receive  each  grant  for  up  to  five  fiscal 
years  beginning  after  September  30. 
1992,  subject  to  the  following 
limitations: 

(1)  The  amount  of  a  basic  grant,  under 
§  1313.5,  shall  equal  30  percent  of  the 
State's  23  U.S.C.  402  apportionment  for 
FY  1992,  subject  to  the  availability  of 
funds. 

(2)  The  amount  of  each  supplemental 
grant,  under  §  1313.6.  shall  equal  5 
percent  of  the  State's  23  U.S.C.  402 
apportionment  for  FY  1992,  subject  to 
the  availability  of  funds. 

(3)  In  the  first  fiscal  year  a  State 
receives  a  basic  or  supplemental  grant, 
it  shall  be  reimbursed  for  up  to  75 
percent  of  the  cost  of  its  drunk  driving 
prevention  program  adopted  pursuant  to 
23  U.S.C.  410. 

(4)  In  the  second  fiscal  year  a  State 
receives  a  basic  or  supplemental  grant, 
it  shall  be  reimbursed  for  up  to  50 
percent  of  the  cost  of  its  drunk  driving 
prevention  program  adopted  pursuant  to 
23  U.S.C.  410. 

(5)  In  the  third,  fourth  and  fifth  fiscal 
year  a  State  receives  a  basic  or 
supplemental  grant,  it  shall  be 
reimbursed  for  up  to  25  percent  of  the 
cost  of  its  drunk  driving  prevention 
program  adopted  pursuant  to  23  U.S.C. 
410. 

S  1313.5    [Redesignated  and  Ravisad] 

7.  In  Section  1313.5.  paragraph 
(a)(3)(ii)  is  redesignated  as  paragraph 
(a)(3)(iv),  the  introductory  text  for  the 
section  and  paragraphs  (a)(l){vi)  and 
(a){3}(j)  are  revised  and  paragraphs 
(a)(3)(ii)  and  (a)(3){iii)  are  added  to  read 
as  follows: 

S 1 31 3.5    Raquiremanta  for  a  basic  grant 

To  qualify  for  a  basic  incentive  grant 
of  30  percent  of  the  State's  23  U.S.C.  402 
apportionment  for  FY  1992,  a  State  must 
have  in  place  and  implement  or  adopt 
and  implement  five  of  the  following  six 
requirements: 

(a)*   •   • 

(!)•   *   * 

(vi)  The  suspension  and  revocation 
referred  to  under  paragraph  (a)(l)(v)  of 
this  section  shall  take  effect  not  later 
than  30  days  after  the  individual  first 
received  notice  of  the  suspension  or 
revocation. 
•        *        •        •        • 

(3)  (i)  To  demonstrate  compliance  in 
the  first  fiscal  year  the  State  receives  a 
basic  grant  based  on  this  criterion,  a 
Data  State  shall  submit  a  copy  of  the 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
the  law  or  regulation,  which  provides 
for  an  expedited  suspension  system  and 
data  showing  that  it  substantially 


complies  with  each  element  not 
specifically  provided  for  in  the  State's 
law,  regulation  or  binding  policy 
directive. 

(ii)  To  demonstrate  compliance  in 
subsequent  fiscal  years  the  State 
receives  a  basic  grant  based  on  this 
criterion,  a  Data  State  shall  submit,  in 
addition  to  the  information  identified  in 
paragraph  (a){3)(i)  of  this  section,  data 
showing  the  number  of  licenses 
suspended,  that  the  average  length  of 
the  suspension  terms  for  first  offenders, 
first  refusers,  repeat  offenders  and 
repeat  refusers  meets  the  terms  defined 
in  §  1313.3(k)  and  that  the  average 
number  of  days  it  took  to  suspend  the 
licenses  meet  the  30-day  requirement  in 
paragraph  (a)(l){vi)  of  this  section. 

(iii)  The  State  can  provide  the 
necessary  data  based  on  a  representative 
sample.  Data  on  the  average  length  of 
the  suspension  term  must  not  include 
license  suspension  periods  which 
exceed  the  terms  actually  prescribed  by 
the  State,  and  must  reflect  terms  only  to 
the  extent  that  they  are  actually 
completed. 


§1313.5    [Amended] 

8.  In  Section  1313.5.  the  word 
"administrative"  is  removed  each  time 
it  appears  after  the  word  "expedited",  in 
the  heading  for  paragraph  (a)  and  in 
paragraphs  {a)(l)  introductory  text. 
(a)(2)(i).  (a)(2)(iii).  and  newly 
redesignated  (a)(3)(iv). 

9.  In  Section  1313.5{a)(2)(ii),  the 
words  "provide  the  administrative 
reviews  and"  are  removed  and  the 
reference  "§  1313.3(1)"  is  revised  to  read 
"§1313.3(k)". 

10.  Section  1313.5(b)(1)  is  amended 
by  adding  the  words  "beginning  after 
September  30. 1992'  after  the  words 
"based  on  this  criterion". 

11.  Section  1313.5  is  amended  by 
redesignating  paragraphs  (c)(2)  (i) 
through  (iv)  as  paragraphs  (c)(2)(i)  (A) 
through  (D),  designating  the  last 
sentence  of  newly  redesignated 
paragraph  (2)(i)(D)  as  paragraph 
(c)(2)(ii).  and  redesignated  paragraph 
(c)(2)  introductory  text  as  paragraph 
(c)(2)(i)  introductory  text. 

12.  In  the  last  sentence  of 

§  1313.5(c)(3).  the  words  "report  public 
information  events  used"  are  removed 
and.  in  their  place,  the  words  "submit 
materials  used  or  document  activities 
conducted"  are  added. 

13.  In  §  1313.5.  paragraphs  (d)  (2)  and 

(4)  are  removed,  paragraphs  (d)  (3)  and 

(5)  are  redesignated  as  paragraphs  (d)  (2) 
and  (3)  and  newly  redesignated 
paragraph  (d)(2)  is  revised  to  read  as 
follows: 


S 1 31 3.5    Raquiramants  for  a  baalc  grant 

•         •         •         •         • 

(d)*  •  * 

(2)  To  demonstrate  "compliance  in  the 
first  and  in  subsequent  years  the  State 
receives  a  basic  grant  based  on  this 
criterion,  a  State  shall: 

(i)  Submit  a  copy  of  the  law, 
regulation  or  binding  policy  directive 
implementing  or  interpreting  the  law  or 
regulation,  which  provides  for  a  self- 
sustaining  drunk  driving  prevention 
program,  and  for  fines  or  surcharges  to 
be  imposed  on  individuals  apprehended 
and  fined  for  operating  a  motor  vehicle 
while  under  the  influence  of  alcohol; 

(ii)  Show  at  least  two  detailed 
examples  of  distinct  and  representative 
community  programs  that  are 
comprehensive,  as  defined  in 
§  1313.3(b); 

(iii)  Certify  that  a  significant  portion 
of  the  State's  population  resides  in 
communities  with  comprehensive 
drunk  driving  prevention  programs  and 
list  such  communities: 

(iv)  Submit  data  (or  a  representative 
sample)  showing  the  aggregate  amount 
of  fines  or  surcharges,  as  identified  in 
paragraph  (d)(2)(i)  of  this  section,  which 
are  actually  collected,  the  aggregate 
amount  of  revenues  actually  returned  or 
the  equivalent  amount  provided  to 
community  drunk  driving  prevention 
programs  under  the  State's  self- 
sustaining  system,  the  aggregate  cost  of 
the  State's  comprehensive  drunk  driving 
prevention  programs  and  the  portions  of 
these  costs  that  are  non-Federal; 

(v)  Certify  that  these  revenues,  as 
identified  in  paragraph  (d)(2)(iv)  of  this 
section,  or  the  equivalent  amount  are 
being  used  to  continue  the  operation  of 
comprehensive  drunk  driving 
prevention  programs;  and 

(vi)  If  the  State  is  demonstrating 
compliance  based  on  the  equivalent 
amount  of  non-Federal  funds  it  provides 
to  communities,  identify  the  source  of 
these  funds. 

•  •        •        •        • 

14.  Section  1313.5(f)  is  added  to  read 
as  follows: 

§  1 31 3.5    Requiramanta  for  a  basic  grant. 

•  •         •         •         « 

(0  (1)  A  mandatory  sentence,  which 
shall  not  be  subject  to  suspension  or 
probation,  of  impri.<ionment  for  not  less 
than  48  consecutive  hours,  or  not  less 
than  10  days  of  community  service  for 
any  person  convicted  of  driving  while 
intoxicated  more  than  once  in  any  five 
year  period. 

(2)  (i)  To  demonstrate  compliance  in 
the  first  and  in  subsequent  fiscal  years 
the  State  receives  a  basic  grant,  a  Law 
State  shall  submit  a  copy  of  the  law, 
regulation  or  binding  policy  directive 
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implementing  or  interpreting  the  law  or 
regulation,  which  provides  for  each 
element  of  the  mandatory  sentence 
criterion. 

(iil  For  the  purpose  of  this  subsection. 
"Lav/  State"  means  that  the  State  has  a 
law,  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existii^  law  or  regulation  which 
provides  for  each  element  of  the 
mandatory  sentence  criterion,  including 
the  requirement  that  the  48  hour  term  of 
imprisonment  must  be  served 
consecutively. 

(3)  (i)  To  demonstrate  compliance  in 
the  first  and  in  subsequent  fiscal  years 
the  State  receives  a  basic  grant,  a  Data 
State  shall  submit,  in  addition  to  the 
information  identified  in  paragraph 
(n(2){i)  of  this  section,  data  showing  that 
it  substantially  complies  with  the 
consecutiveness  requirement.  The  State 
can  provide  the  necessary  data  based  on 
a  representative  sample. 

(ii)  For  the  purpose  of  this  subsection. 
"Data  State"  means  a  State  that  has  a 
law.  regulation  or  binding  policy 
directive  implementing  or  interpreting 
an  existing  law  or  regulation  which 
provides  for  each  element  of  the 
mandatory  sentence  criterion,  except 
that  it  need  not  specifically  provide  that 
the  48  hour  term  of  imprisonment  must 
be  served  consecutively. 

f  1313.6    [AnModMl] 

15.  In  §  1313.8.  the  words  "amount  of 
funds  apportioned  to  the  State,  in 
accordance  with  23  U.S.C.  410(g).  in 
that  fiscal  year"  are  removed  each  time 
they  appear  after  the  words 
"supplemental  grant  of  5  percent  of  the" 
and,  in  their  place,  the  words  "State's 
23  U.S.C.  402  apportionment  for  FY 
1992"  are  added,  in  paragraphs  (a)(1). 
(bid),  (c)(1).  (d)(1).  (e)(1)  and  (g)(1). 

16.  Section  1313.6  is  amended  by 
redesignating  paragraph  (b)(2)  as 
paragraph  (b)(2)(i).  by  removing  the 
words  "and  in  subsequent  fiscal  years" 
and  "consumption"  and,  in  their  place, 
respectively,  adding  the  words  "fiscal 
year"  and  "anti-consumption"  in  newly 
redesignated  paragraph  (b)(2)(i)  and  by 
adding  a  new  paragraph  (b)(2)(ii)  to  read 
as  follows; 


S  1313.6 
grants. 


Requirwnanta  for  aupplemental 


(b)** 

(2)  •  • 

(ii)  To  c|emonstrate  compliance  in 
subsequerjl  years  the  State  receives  a 
supplemental  grant  under  this 
paragraph,  the  State  shall  submit,  in 
addition  to  the  information  identified  in 
parograph  (b)(2)(i)  of  this  section, 
informatit  Q  showing  that  it  is  actively 


enforcing  its  open  container  and  anti- 
consumption  statute. 
^    17.  In  §  1313.6(c)(2)(ii).  the  reference 
"%  1313. 3(m)"  is  revised  to  read 
"§  1313.3(1)"  and  the  words  "are  being" 
are  removed  and,  in  their  place,  the 
word  "were"  is  added. 

18.  In  §  1313.6.  a  new  paragraph 
(c)(2)(iii)  is  added  to  read  as  follows; 

§  1 31 3.6    Requirements  for  supplemantsi 
grants. 

•  •         •         •         • 

(c)  •  '  • 

(2)  •  *  * 

(iii)  If  the  Slate  does  not  provide  for 
the  suspension  of  the  registration  and 
the  return  of  the  license  plate,  the  State 
can  demonstrate  compliance  with  this 
element  by  showing  that  it  instead 
provides  for  the  immobilization, 
impoundment  or  confiscation  of  the 
vehicle. 

*  •        •        •        * 

19.  In  §  1313.6.  the  word  "invloved" 
is  revised  to  read  "involved"  in 
paragraph  (d)(2)(ii),  the  words  "and 
offenders  must  submit  to"  are  added 
after  the  words  "enforcement  officers 
must  order"  in  paragraph  (d)(2)(iii).  the 
word  "are"  that  appears  before  the 
words  "probable  cause"  is  removed  and, 
it  its  place,  the  word  "is"  is  added  in 
paragraph  (d)(3)(i),  and  the  words  "and 
offenders  may  be  permitted  to  refuse  to 
submit  to"  are  added  after  the  words 
"required  by  law  to  order"  in  paragraph 
(d)(3)(ii). 

20.  In  §  1313.6(0(1).  the  words 
"amount  of  funds  apportioned  to  the 
State,  in  accordance  with  23  U.S.C. 
410(g)"  are  removed  and.  in  their  place, 
the  words  "State's  23  U.S.C.  402 
apportionment  for  FY  1992"  are  added, 
and  the  words  "beginning  after 
September  30.  1992"  are  added  after  the 
words  "basic  grant  is  received". 

21.  Sections  1313.7  and  1313.8  are 
revised  to  read  as  follows: 

S 1 31 3.7    Award  procedures. 

In  each  Federal  fiscal  year,  grants  will 
be  made  to  eligible  States  upon 
submission  and  approval  of  the 
application  and  drunk  driving 
prevention  plan  required  by  §  1313.4(a) 
and  subject  to  the  limitations  in 
§  1313.4(b).  The  relea.se  of  the  full  grant 
amounts  shall  be  subject  to  the 
availability  of  funding  for  that  fiscal 
year.  If  there  are  expected  to  be 
insufficient  funds  to  ward  full  grant 
amounts  to  all  eligible  States  in  any 
fiscal  year,  NHTSA  may  release  less 
than  the  full  grant  amounts  upon  initial 
approval  of  the  State's  application  and 
plan  and  the  remainder  of  the  full  grant 
amounts,  up  to  the  State's  proportionate 
share  of  available  funds,  before  the  end 


of  that  fiscal  year.  Project  approval,  and 
the  contractual  obligation  of  the  Federal 
government  to  provide  grant  funds, 
shall  be  limited  to  the  amount  of  hinds 
released. 

$1313.8    States  eligibte  under  410  prk>r  to 
September  30. 1992. 

(a)  A  State  which,  before  December 
18.  1991.  was  eligible  to  receive  a  grant 
under  23  U.S.C.  410.  and  its 
implementing  regulation,  as  in  effect  on 
December  17.  1991,  may  elect  to  receive 
in  a  fiscal  year  grants  under  such 
section  410.  and  implementing 
regulation,  as  so  in  effect,  in  lieu  of 
receiving  in  such  fiscal  year  grants 
under  section  410.  as  amended,  and  this 
regulation,  except  that  such  States  shall 
be  subject  to  §  1313.7  of  this  regulation. 

(b)  A  state  that  received  a  basic  grant, 
under  section  410.  after  December  18. 
1991  and  on  or  before  September  30. 
1992,  and  that  continues  to  meet  the 
criteria  for  a  basic  grant,  as  in  effect  on 
September  30, 1992.  shall  be  eligible  for 
a  ba.sic  grant  under  section  410.  as 
amended  on  October  6.  1992. 

Issued  on;  April  13.  1993. 
Howard  M.  Smolkin. 

Executive  Director.  National  Highway  Traffic 

Safety  Administration. 

[FR  Doc.  93-9453  Filed  4-22-93;  8;45  am| 
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DEPARTMErfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Parts  215,  236,  813,  905,  and 
913 

(Doc»»t  No.  f»-W-1654;  FR-3494-CMX3J 

Definition  of  Anr>ual  lr>come: 
Holocaust  Reparations,  Final  Rule; 
Correction 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Final  rule;  correction. 

SUMMARY:  On  March  24,  19f<3  (.58  FR 
15773),  the  Department  publi.shod  in  the 
Federal  Register,  a  final  rule  that 
indicated  that  although  HUD  takes 
family  income  into  account  in 
determining  eligibility  and  the  lovtl  of 
benefits  in  certain  housing  assistance 
programs,  reparation  pa>nicnts  made  by 
foreign  governments  in  connection  with 
the  Holocaust  would  be  excluded  and 
not  considered  as  part  of  family  income 

The  purpose  of  this  document  is  to 
clarify  the  effective  date  of  IJial  final 
rule. 

EFFECTIVE  DATE:  April  23,  1993 
FOR  FJRTHER  INFORMATION  CONTACT: 
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Issues  related  to  24  CFR  parts  215,  236, 
and  813:  James  J.  Tahash.  Director, 
Planning  and  Procedures  Division, 
Office  of  MultiCamily  Housing 
Management,  room  6182,  451  Seventh 
Street.  S\V..  Washington.  DC  20410, 
telephone  (202)  708-3944.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  (202)  708- 
4594.  (These  are  not  toll-free  telephone 
numbers.) 

Issues  related  to  24  CFR  parts  905  and 
913;  Casimir  Bonkowski,  Director, 
Office  of  Management  and  Policy,  Office 
of  Public  and  Indian  Housing,  room 
4224,  451  Spvonfh  Street,  SVV.. 
Washington.  DC  20410,  telephone  (202) 
708—0444.  A  telijcommunications  device 
for  deaf  persons  (TDD)  is  available  at 
(202)  708-0850.  (Tnese  are  not  toll-free 
telephone  numbers.) 

SUPPtEMafTARY  WFOWMATK.K:  On  March 
24.  1993  (58  FR  15773).  the  Department 
published  in  the  Federal  Register,  a 
final  rule  regarding  the  Definition  of 
Annual  Income:  Holocaust  Reparations. 
It  has  come  to  th«e  Department's 
attention  that  there  may  be  confusion 
associated  with  the  effective  date  of  that 
rule. 

The  effective  date  indicated  for  the 
published  rule  in  the  "EFFECTIVE  DATE" 
section  was  April  23,  1993.  However, 
the  last  paragraph  under  the  section 
heading,  "SUPPLEMENTARY 
INFORMATION",  and  preceding  the 
heading,  "Findings  and  CertiScations", 
in  the  preamble,  made  reference  to 
"section  7(o)(3)  of  the  Department  of 
Housing  and  Urban  Develooment  Act 
(42  U.S.C.  3535{o)(3)",  and'indicated 
that"*   *   *  this  rule  will  not  become 
effective  until  HUD  publishes  a  separate 
notice  announcing  a  specific  effective 
date."  That  paragraph  was  incorrect  and 
is  being  removed  with  this  corrected 
document. 

Accordingly,  in  FR  Doc.  93-6625, 
published  in  the  Federal  Register  on 
March  24. 1993  (58  FR  15773),  the  Bnal 
rule  for  24  CFR  parts  215,  236.  813,  905. 
and  913,  is  corrected  to  read  as  follows: 

On  page  15774,  under  the 
"SUPPt.EMENTARY  INFORMATION "  section, 
in  the  preamble,  in  the  first  column,  the 
second  full  paragraph  that  begins  with. 
"Under  section  7(o)(3)  of  the 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o){3)). 

•  •  •  and  ends  with this  rule 

will  not  become  effective  until  HUD 
publishes  a  separate  notice  announcing 
a  speciHc  effective  date."  is  removed. 

(Note  that  the  only  effect  of  removing  the 
quoted  paragraph  is  to  leave  clear  that  the 
cited  rule  is  intended  to  be,  and  is,  effective 
on  April  23. 1993.) 


Dated:  April  19. 1993. 
Grady  J.  Norria, 

Assistant  General  Couns^  for  Regulations. 
IFR  Doc  93-9487  Filed  4-22-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Pan  935 

Ohio  Regulatory  Program;  Revision  of 
Administrative  Rule 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  announcing  the 
approval  of  proposed  Revised  Program 
Amendment  Number  58  to  the  Ohio 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  Ohio 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  amendment  wai  initiated 
by  Ohio  and  is  intended  to  revise  one 
rule  in  the  Ohio  Administrative  Code. 
The  proposed  rule  revisions  would 
phase  in.  over  a  two-year  period,  the 
requirement  for  two  years  of  ground 
cover  and  productivity  evaluation  for 
final  bond  release  on  pasture  land  or 
grazing  land. 

EFFECTIVE  DATE:  April  23, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  J.  Seibel.  Director, 
Columbus  Field  Office.  Office  of  Surface 
Mining  Reclamation  and  enforcement, 
2242  South  Hamilton  Road,  room  202, 
Columbus.  Ohio  43232;  (614)  866-0578. 

SUPPLEMENTARY  MFORMATKM: 

L  Background  on  the  Ohio  Program. 

II.  Submission  of  Amendment. 

III.  Director's  Findings. 

IV.  Summary  and  Disposition  of  Comments. 

V.  Director's  Decision. 

VI.  Procedural  Determinations. 

I.  Background  on  the  Ohio  Program 

On  August  16. 1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Information  on  the 
general  background  of  the  Ohio  program 
submission,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  a  detailed  explanation  of  the 
conditions  of  approval  of  the  Ohio 
program,  can  be  found  in  the  August  10, 
1982,  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning  the 
ccmditions  of  approval  and  program 
amendments  are  identified  at  30  CFR 
935.11.  935.12, 935.15.  and  935.16. 


n.  SabmMaiott  of  Amendmanl 

In  response  to  an  OSM  requirement. 
Ohio  submitted  proposed  Program 
Amendment  Number  43  by  letter  dated 
January  16, 1990  (Administrative 
Record  No.  OH-1 265).  In  part,  this 
amendment  proposed  to  revise  Ohio 
Administrative  Code  (OAC)  section 
1501:1 3-9-1 5(I)(3)(c)  to  add  the 
requirement  that,  for  phase  IH  bond 
release,  certain  revegetated  areas  must 
meet  ground  cover  and  production 
standards  for  any  two  years  of  the  five- 
year  period  of  extended  responsibility, 
except  the  first  year.  The  Director  of 
OSM  approved  this  proposed  rule 
revision  on  July  27. 1992  (57  FR  33122), 

By  letter  dated  may  12. 1992 
(Administrative  Record  No.  OH-1699), 
Ohio  submitted  proposed  Program 
Amendment  Number  58.  This 
amendmont  proposed  to  add  new 
paragraphs  (D)  (1)  and  (2)  at  OAC 
section  1501:13-1-01  concerning  the 
termination  and  possible  reassertion  of 
regulatory  jurisdiction  over  all  or  part  of 
a  reclaimed  coal  mine  following  the 
release  of  performance  bond.  The 
Director  of  OSM  approved  these 
proposed  additions  on  September  11. 
1992  (57  FR  41690). 

On  October  14, 1992,  Ohio  held  a 
public  hearing  on  the  final  filing  of  the 
rule  revision  to  OAC  section  1501:13-9- 
15(I)(3)(c)  as  approved  by  OSM  in 
Program  Amendment  Number  43.  At 
that  hearing.  Ohio  received  comments 
recommending  a  two-year  period  to 
phase  in  the  new  requirements  for  final 
bond  release.  Ohio  decided  to  adopt  this 
suggestion  by  revising  OAC  section 
1501:13-1-01  which  establishes  the 
effective  date  and  applicability  of  the 
Ohio  rules  over  mining  and  reclamation 
operations. 

As  discussed  above,  OSM  recentjy 
approved  Program  Amendment  Number 
58  which  revises  OAC  section  1501:13- 
1-01.  Because  Ohio  had  not  yet 
promulgated  Program  Amendment 
Number  58,  Ohio  decided  to  resubmit 
proposed  Revised  Program  Amendment 
58  to  further  revise  OAC  section 
1501;13-1-01  to  incorporate  the  two- 
yaar  phase-in  period  suggested  at  its 
public  hearing.  Ohio  resubmitted 
Revised  Program  Amendment  Number 
58  on  December  9,  1992  (Administrative 
Record  No.  OH-1 798).  Program 
Amendment  Number  58  (termination  of 
jurisdiction]  which  was  approved  by 
OSM  on  September  11, 1992  (57  FR 
41690)  is  unaffected  by  this  amendment 
and  remains  approved. 

OSM  announced  receipt  of  proposed 
Revised  Program  Amendment  Number 
58  in  the  January  14,  1993,  Federal 
Register  (58  FR  4388).  and,  in  the  same 
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notice,  opened  the  public  comment 
period  and  provided  opportunity  for  a 
public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  ended  on  February  16, 
1993,  The  public  hearing  scheduled  for 
February  8. 1993,  was  not  held  as  no 
one  requested  an  opportunity  to  testify. 

On  February  26, 1993,  OSM 
informally  sent  its  comments  on  the 
proposed  amendment  to  Ohio.  By  letter 
dated  March  26, 1993  (Administrative 
Record  Number  OH-1853),  Ohio 
submitted  clarifying  information  in 
support  of  its  proposed  amendment. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

As  discussed  earlier,  Ohio  submitted 
the  proposed  amendment  in  response  to 
comments  made  by  the  Ohio  Mining 
and  Reclamation  Association  (OMRA)  at 
a  public  hearing  on  October  14,  1992. 
The  OMRA  was  concerned  that,  if  the 
rule  revision  to  OAC  section  1501:13-9- 
15(I){3)(c)  were  effective  immediately, 
an  operator  ready  for  phase  HI  bond 
release  with  only  one  year  of  recorded 
ground  cover  data  might  be  barred  from 
obtaining  final  bond  release.  The  OMRA 
believed  this  would  hurt  that  limited 
group  of  operators  who  were  not 
previously  required  to  collect  the  data 
for  two  years  and  who  had  waited  the 
full  responsibility  period. 

Ohio  is  proposing  to  revise  a  portion 
of  paragraph  (B)  of  OAC  section 
1501:13-1-01  to  phase  in  the  new 
provision  at  paragraph  (I)(3)(c)  of  OAC 
section  1501:13-9-15.  Ohio  is 
proposing  that  each  area  for  which  there 
has  been  no  phase  III  bond  release  and 
which  is  planted  with  a  permanent 
cover  of  herbaceous  species  shall  not  be 
required  to  meet  the  requirements  of 
paragraph  (l)(3)(c)  of  rule  1501:13-9-15 
of  the  Administrative  Code  for  two  years 
of  the  extended  responsibility  period 
until  after  January  1,  1994. 

The  revision  to  paragraph  (I)(3)(c)  of 
OAC  section  1501:13-9-15  approved  by 
OSM  on  July  27,  1992,  added  the 
requirement  for  two  years  of  ground 
cover  and  productivity  measurements 
for  bond  release.  Prior  to  this  revision, 
Ohio  required  that  the  bond  release  area 
meet  ground  cover  and  productivity 
standards  only  once  at  the  time  of  the 
operator's  bond  release  request.  The 
proposed  revision  of  OAC  section 
1501:13-1-01(8)  is  intended  to  create  a 
12-month  grace  period  during  which 
operators  need  not  meet  the  new  two- 
year  requirement  at  OAC  section 
1501:13-9-15(I)(3)(c)  until  after  January 


1. 1994.  However,  Ohio's  proposed 
amendment  language  was  unclear  as  to 
which  bond  release  requirements  would 
be  in  effect  in  lieu  of  the  new  two-year 
requirement  during  the  grace  period. 

The  Federal  regulations  at  30  CFR 
816/817.116(c)(2)  require  that 
revegetation  success  standards  for 
cropland  and  grazing  or  pasture  land  be 
met  during  at  least  two  years  of  the 
responsibility  period.  The  Federal 
regulations  allow  these  measurements  to 
be  taken  during  any  two  years  of  the 
responsibility  period  except  the  first 
year.  On  February  26.  1993,  OSM 
informally  commented  to  Ohio  that 
Ohio  must  clarify  that  operators 
applying  for  phase  III  bond  release 
during  the  12-month  period  from 
January  1, 1993,  through  December  31. 
1993.  will  be  required  to  make  the  same 
ground  cover  and  productivity 
demonstrations  that  were  required  prior 
to  the  revision  of  OAC  section  1501:13- 
9-15(I)(3}(c).  By  letter  dated  March  26. 
1993  (Administrative  Record  No.  OH- 
1853),  Ohio  submitted  a  clarification  of 
the  implementation  of  the  new  language 
at  OAC  section  1501:13-1-01(8).  Ohio 
stated  that  the  intent  of  the  new 
language  is  to  phase  in  the  new 
requirement  of  OAC  section  1501:13-9- 
15(I)(3)(c)  for  a  demonstration  of 
compliance  with  the  ground  cover  and 
productivity  standards  for  two  years, 
rather  than  one  year,  of  the  revegetation 
liability  period.  Permittees  who  request 
phase  III  bond  release  on  areas 
reclaimed  to  pasture  or  grazing  land 
prior  to  January  1.  1994,  must 
demonstrate  compliance  with  the 
ground  cover  and  production  standards 
for  one  year  (presumably,  the  final  year) 
of  the  revegetation  liability  period, 
except  the  first  year.  Ohio  further  stated 
that  the  proposed  language  at  OAC 
section  1501:13-1-01(8)  is  by  no  means 
meant  to  excuse  permittees  from  this 
requirement  or  any  other  bond  release 
requirement. 

The  Director  believes  that  those 
operators  who  were  not  previously 
required  to  collect  data  for  two  years 
and  who  waited  the  full  responsibility 
period  should  not  be  denied  bond 
release.  The  Director  believes  that  to 
require  these  operators  to  immediately 
satisfy  this  requirement  would  penalize 
the  operators  because  they  would  have 
to  delay  obtaining  final  bond  release.  As 
such,  the  Director  finds  that  the 
proposed  rule  is  not  inconsistent  with 
SMCRA  and  the  Federal  regulations 
provided  that,  except  for  those 
permittees  who  request  phase  III  bond 
release  from  January  1, 1993,  through 
December  31. 1993,  all  remaining 
operators  will  be  required  to  comply 
with  the  rule  revisions  contained  in 


Program  Amendment  43  approved  on 
July  27.  1992. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  public  comment  period  and 
opportunity  to  request  a  public  hearing 
in  the  January  14.  1993.  Federal 
Register  closed  on  February  16.  1993. 
Comments  were  received  from  the  Ohio 
Historic  Preservation  Office  (OHPO). 
The  OHPO  did  not  object  to  the 
proposed  amendment.  The  scheduled 
public  hearing  was  not  held  as  no  one 
requested  an  opportunity  to  provide 
testimony. 

Agency  Comments 

Pursuant  to  section  503(b)  of  SMCRA 
and  the  implementing  regulations  at  30 
CFR  732.1 7(h)(ll)(i).  comments  were 
solicited  from  various  Federal  agencies 
with  an  actual  or  potentiol  interest  in 
the  Ohio  program.  The  U.S.  Department 
of  Agriculture.  Soil  Conservation 
Service,  and  the  U.S.  Army  Corps  of 
Engineers  responded  that  they  had  no 
comments.  The  U.S.  Environmental 
Protection  Agency  concluded  that  the 
proposed  amendment  to  Ohio's  program 
demonstrates  the  legal  authority, 
administrative  capability,  and  the 
technical  conformity  with  controlling 
National  Pollutant  Discharge 
Elimination  System  regulations 
necessary  to  maintain  water  quality 
standards  promulgated  under  the 
authority  of  the  CWA,  as  amended  (33 
U.S.C.  1251  et  seq.)  No  other  comments 
were  received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  Ohio  Revised 
Program  Amendment  Number  58.  as 
submitted  by  Ohio  on  December  9. 

1992.  and  as  clarified  by  the  March  26. 

1993,  letter. 

The  Federal  regulations  at  30  CFR 
part  935  codifying  decisions  concerning 
the  Ohio  program  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  encourage  States  to 
conform  their  programs  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

EPA  Concurrence 

Under  30  CFR  732.17(h)(ll)(ii).  the 
Director  is  required  to  obtain  the  written 
concurrence  of  the  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
with  respect  to  any  provisions  of  a  State 
program  amendment  which  relate  to  air 
or  water  quality  standards  promulgated 
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under  the  authority  of  the  Clean  Water 

Act  (33  U.S.C  1251  et  seq.)  « the  Clean 
Air  Act  (42  U.S.C  7401  et  seq.].  The 
Director  has  determined  that  this 
amendment  contains  no  such  provisions 
and  that  EPA  concurrence  is  therefore. 
unnecessary.  However,  by  letter  dated 
February  8, 1993  (Administrative 
Record  No.  OH-1833).  the  EPA 
submitted  its  concurrence. 

VI.  Procedural  Oeterminatioiu 

Executive  Order  No.  12291 

On  ^^Iy  12. 1984.  the  Office  of 

Management  and  Budget  (GMB)  granted 
OSM  an  exemption  from  sections  3,  4, 
7,  and  8  of  Executive  Order  12291  for 
actions  directly  related  to  approval  or 
conditional  approval  of  State  regulatory 
programs,  actions  and  program 
amendments.  Therefore,  preparation  of 
a  regulatory'  impact  analysis  is  not 
necessary  and  OMB  regulatory  review  is 
not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
30  CFR  730.11.  732.15  and 
732.17(h)(10).  decisions  on  proposed 
State  regulatory  programs  and  program 
amendments  submitted  by  the  States 
must  be  based  solely  on  a  determination 
of  whether  the  submittal  is  consistent 
with  SMCRA  and  its  implementing 
Federal  regulations  and  whether  thia 
requirements  of  30  CFR  Parts  730,  731 
and  732  have  been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)l 
provides  that  agency  decisions  on 
proposed  State  regulator}'  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act,  42  U.S.C 
4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  office  of 


Managraoent  and  Budget  under  44 
U.S.C  3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subiecta  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Undergroxmd  mining. 

Dated;  April  15. 1993. 

lefifrey  D.  Juntt. 

Acting  Assistant  Director.  Eastern  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble,  title  30.  Chapter  Vn. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  935— OHIO 

1.  The  authority  citation  for  part  935 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

2.  In  Section  935.15.  a  new  paragraph 
(HI)  is  added  to  read  as  follows: 

§  935.1 5    Approval  of  regulatory  program 
amendment*. 

•     •     •      a     • 

(ill)  The  following  amendment  to  the 
Ohio  regulatory  program,  as  submitted 
to  OSM  on  December  9, 1992,  and  as 
clarified  by  letter  dated  March  26,  1993, 
is  approved,  effective  on  April  23,  1993: 
Revised  Amendment  Number  58  which 
consists  of  a  revision  to  the  Ohio 
Administrative  Code  (OAC)  at  1501:13- 
1-01  (B)  to  phase  in  the  new 
requirement  at  OAC  1501:13-9- 
15(I)t3)(c)  concerning  two  years  of 
ground  cover  and  productivity 
measurements  for  bond  release. 

IFR  Doc.  93-9497  Filed  4-22-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  669 

Rmi840-AB47 

Student  Aaalatartca  Gafieral  Provlslona 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations;  Correction. 

SUMMARY:  This  document  corrects  an 
error  in  the  final  regulations  published 
in  the  Federal  Register  on  December  17, 
1992  for  the  Student  Assistance  General 
Provisions,  57  FR  60032,  by  making  the 
decision  of  the  hearing  offidal  in  a 
proceeding  under  Subpart  G  of  part  668 
lake  effect  only  after  the  expiration  of 
the  30-day  period  provided  for  the  filing 
of  an  appeal  of  that  decision  to  the 
Secretary  under  34  CFR  668.90(c)(2). 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
J.  Marinucci,  Office  of  the  General 
Counsel.  U.S.  Department  of  Education, 
400  Maryland  Avenue.  SW.,  room  4083, 
Washington.  DC  20202-2244. 
Telephone  (202)  401-2732.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington. 
DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Dated:  April  19, 1993. 
Richard  W.  Riley, 
Secretary  of  Education. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program,  84.006; 
Guaranteed  Student  Loan  Program.  M.032; 
PLUS  Program.  84.032;  Supplemental  Loans 
for  Students  Program.  84.032;  Collage  Work- 
Study  Program,  84.033;  Perkins  Loan 
Prt>gram,  84.038;  Income  Contingent  Loan 
Program.  84.038;  Pell  Grant  Program,  84.063; 
State  Student  Incentive  Grant  Program. 
84.069;  Robert  C.  Byrd  Honors  Scholarship 
Program.  84.185) 

The  following  correction  is  made  in 
FR  Doc.  92-0388.  published  on 
December  17. 1992  (57  FR  60032). 

§668.90    [Amended] 

1.  On  page  60034,  column  1,  in 
Amendment  4,  §668.90  is  further 
amended  by  amending  paragraph  (c)(1) 
by  removing  "20  day"  and  "20  days" 
and  adding  in.  their  place  "30  days" 
and  "30-day",  respectively. 

(PR  Doc.  93-9485  Filed  4-22-93;  8:45  am] 
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This  sectloo  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pubNc  of  the  proposed 
issijance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partidpale  in  the 
rvie  maMnf  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Electrification  Administration 
7  CFR  Parts  1710  and  1735 

Title  Evidence  Policies  and  Procedures 

AGEWCY:  Rural  Electrification 

Administration.  USDA. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMAflY:  The  Rural  Electrification 
Administration  (R£A)  is  considering  a 
revision  to  its  title  policy  to  change  REA 
policies  and  procedures  regarding  the 
submittal  of  title  evidences  in 
connection  with  real  property  and  right- 
of-way  acquisitions  by  its  borrowers.  To 
assist  REA  in  this  endeavor,  REA  is 
soliciting  written  comments  and 
suggestions  from  interested  parties.  The 
receipt  of  written  comments  from  other 
lenders  which  have  made  loans  to  REA 
borrowers  is  particularly  desired. 
DATES:  Written  comments  and 
recommendations  must  be  received  by 
REA  by  May  24, 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  F.  Lamont  Heppe,  Jr., 
Deputy  Director,  Program  Suppurt  Staff, 
Rural  Electrification  Administration, 
room  2234, 14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1500.  REA  requires  a  signed  original 
and  three  copies  of  all  comments  (7  CFR 
170a.30(e)J.  All  comments  received  will 
be  made  available  for  public  inspection 
at  room  2234-S  (address  as  above) 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURTHER  U^FORMATION  CONTACT:  F. 
Lamont  Heppe,  Jr.,  Deputy  Director. 
Program  Support  Staff,  room  2234-S,  at 
the  above  address.  Telephone:  (202) 
720-0736. 

SUPPt^MENTARY  INFORMATION:  Advance 
notice  is  given  that  REA  is  considering 
the  development  of  proposed 
regulations  which  will  revise  its  policies 
and  procedures  regarding  the  submittal 
of  title  evidences  in  connection  with 
real  property  and  right-of-way 


acquisitions  by  REA  borrowers. 
Interested  parties  are  invited  to  submit 
written  comments  and 
mcommendations  concerning  this 
advance  notice.  The  submittal  of  written 
comments  from  other  lenders  which 
have  made  loans  to  REA  borrowers  is 
particulariy  desired. 

Background 

Standard  loan  contracts  entered  into 
between  REA  and  its  borrowers  contain 
provisions  which  provide  as  follows: 

(1)  that  funds  will  not  be  advauced  to 
finance  the  acquisition  of  real  property 
or  construction  thereon,  until  evidence 
is  submitted,  in  form  and  substar.ce 
satisfactory  to  the  Administrator,  that 
the  borrower  has  acquired  such  right, 
title  or  interest  in  such  property  as  the 
Administrator  may  require; 

(2)  that  the  borrower  shall  obtain  such 
easements  as  may  be  required  in 
connection  with  the  borrower's  system 
and  cause  such  easements  to  be 
recorded;  and 

(3)  that  the  borrower  shall  not  enter 
into  contracts  for  the  purchase,  lease  or 
other  acquisition  of  real  property  in 
connection  with  the  construction  or 
operation  of  the  borrower's  system, 
without  making  the  effectiveness  of 
such  contract  subject  to  the 
Administrator's  approval. 

It  should  be  noted  that  REA  exercises 
these  contractual  rights  solely  for  the 
protection  of  the  government's  interests. 
Other  lenders  to  the  extent  they  may 
wish  to  have  similar  protection,  cannot 
rely  on  REA's  procedures  but  must 
contract  with  the  borrower  for  such 
rights. 

REA  is  considering  the  development 
of  proposed  regulations  which  will 
revise  its  policies  implementing  the 
requirements  of  the  Rural  Electrification 
Act  and  borrowers'  contractual 
obligations  currently  set  forth  in  REA 
electric  Bulletin  20-3  entitled 
"Obtaining  Adequate  Right-of-Way  and 
Submission  of  Title  Evidence  by  REA 
Electric  Borrowers"  and  REA  telephone 
Bulletin  380-1  entitled  "Right-of-Way 
and  Title  Procedures.  Telephone". 
Although  the  full  scope  of  the  revised 
policy  has  not  yet  been  determined, 
written  comments  concerning  the 
appropriateness  of  the  items  below  are 
requested: 

I.  General  Matters 

(a)  the  types  of  evidence  which  REA 
should  require  (for  example,  attorney 


opinion  letters,  officer  certificates,  title 
insurance  policies,  deeds,  lease  or 
easement  agreements,  use  permits, 
condemnation  orders  and  plats): 

(b)  whether  some  or  all  of  the  title 
requirements  should  be  modified  based 
on  the  property's  value  and/or  the 
proposed  use  of  the  property;  and 

(c)  under  what  circumstances 
borrowers  should  be  able  to  acquire  a 
lease,  right-of-way,  easement  or  use 
permit  for  sites  to  be  put  to  certain  uses, 
such  as  substation  sites,  rather  than 
acquiring  the  site  in  fee. 

77.  Title  Insurance 

(a)  the  instances  in  which  REA  should 
require  title  insurance  based  upon  the 
cost  and/or  proposed  use  to  be  made  of 
the  property; 

(b)  whether  to  require  the  submittal  of 
insurance  commitments  for  comment 
prior  to  the  issuance  of  final  policies; 

(c)  whether  to  require  mortgagee 
policies  versus  owners  policies; 

(d)  whether  insurance  policies  should 
follow  a  particular  form  such  as  that 
prescribed  by  the  American  Land  Title 
Association; 

(e)  whether  to  maintain  a  list  of 
approved  title  insurance  companies; 
and 

(f)  what  amount  of  insurance  to 
require. 

777.  Attorney  Opinion  Letters  and/or 
Officer  Certificates — whether  to  require 
the  submission  of  attorney  opinion 
letters  and/or  officer  certificates  which 
cover  the  following  matters: 

(a)  the  accuracy  of  the  description  of 
the  acquired  property  in  the  deed; 

(b)  the  existence  of  judgments  or 
pending  suits  which  might  affect  a 
borrower's  title  or  proposed  use  of  the 
property; 

(c)  the  adequacy  of  a  borrower's 
access  to  and  within  the  property; 

(d)  the  acquisition  of  permits,  licenses 
or  other  authorizations  required  for 
construction,  operation  and 
maintenance; 

(e)  the  reasonablmiess  of  the  price 
paid  for  the  property; 

(f)  the  impact  of  any  reservation  of  oiL 
gas,  water  or  mineral  rights  on  the 
proposed  use  of  the  property: 

(g)  the  impact  of  any  restrictive 
covenants  on  the  propoaed  uas  of  suui 
property; 

(h)  whether  the  pmperty  is  located  in 
a  fiood  hazard  area  and.  if  so.  whether 
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flood  hazard  insurance  has  been 
obtained; 

(i)  whether  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Act  of  1970,  as 
amended,  apply  and,  if  so,  whether  such 
requirements  have  been  complied  with; 

(j)  the  adequacy  of  the  water  supply, 
sewage  faciUties,  electrical  or  other 
energy  sources  and  telephone  service; 

(k)  whether  any  safety  or  other 
hazards  involve  \he  property;  and 

(1)  the  environmental  condition  of  the 
property  and  whether  environmental 
laws  have  been  complied  with. 

Authority:  7  U.S.C  901  et  seq..  7  U.S.C 
1921  etseq. 

Dated:  April  15, 1993. 
Robert  Peters, 

Acting  Undersecretary,  Small  Community 

and  Rural  Development. 

(FR  Doc  93-9542  Filed  4-22-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RIN3150-AE49 

FY  1991  and  1992  Proposed  Rule 
Implementing  the  U.S.  Court  of 
Appeals  Decision  and  Revision  of  Fee 
Schedules;  100%  Fee  Recovery,  FY 
1993 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  the  licensing,  inspection,  and 
annual  fees  charged  to  its  applicants 
and  licensees.  The  proposed 
amendments  are  necessary  to 
implement  Public  Law  101-508, 
enacted  November  5. 1990,  which 
mandates  that  the  NRC  recover 
approximately  100  percent  of  its  budget 
authority  in  Fiscal  Year  (FY)  1993  less 
amounts  appropriated  from  the  Nuclear 
Waste  Fund  (NWF).  The  amount  to  be 
recovered  for  FY  1993  is  approximately 
$518.9  million. 

In  addition,  the  NRC  is  soliciting 
comments  on  a  proposed  rule 
implementing  the  March  16,  1993,  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  decision  remanding  to 
the  NRC  portions  of  the  FY  1991  annual 
fee  rule.  The  remanded  portions  pertain 
to:  The  NRC's  decision  to  exempt 
nonprofit  educational  institutions,  but 
not  other  enterprises,  on  the  ground  in 
part  that  educational  institutions  are 
unable  to  pass  through  the  costs  of 


annual  fees  to  their  customers;  and  the 
Commission's  decision  to  allocate 
generic  costs  associated  with  low-level 
waste  (LLW)  disposal  by  groups  of 
licensees,  rather  than  by  individual 
licensee.  The  NRC  in  this  proposed  rule 
is  soliciting  comments  on  the  alternative 
approaches  that  may  be  taken  on  these 
issues  in  light  of  the  court's  decision. 
Because  the  court's  reasoning  calls  into 
question  portions  of  the  NRC's  FY  1992 
annual  fee  rule,  this  proposed  rule 
addresses  that  rule  as  well. 
DATES:  The  comment  period  expires 
May  24, 1993.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  NRC  is  able 
to  ensiuB  only  that  comments  received 
on  or  before  this  date  will  be 
considered.  Because  Public  Law  101- 
508  requires  that  NRC  collect  the  FY 
1993  fees  by  September  30, 1993,  and  it 
is  the  NRC's  current  intent  to  resolve  the 
court's  remand  issues  no  later  than  the 
issuance  of  the  FY  1993  final  rule, 
requests  for  extensions  of  the  comment 
period  will  not  be  granted. 
ADDRESSES:  Submit  written  comments 
to:  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Attn:  Docketing  and  Service  Branch. 

Hand  deliver  comments  to:  11555 
Rockville  Pike.  Rockville,  Maryland 
20852.  between  7:30  a.m.  and  4:15  p.m. 
Federal  workdays.  (Telephone  301-504- 
1678). 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Street,  NW., 
Washington,  DC  20555,  in  the  lower 
level  of  the  Gelman  Building. 

The  agency  workpapers  that  support 
these  proposed  changes  to  10  CFR  Parts 
170  and  171  are  available  in  the  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC,  in  the  lower  level  of 
the  Gelman  Building. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  James  Holloway,  Jr.,  Office  of  the 
Controller,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  301-492-4301. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  U.S.  Court  of  Appeals  remand  decision. 

III.  Proposed  action. 

IV.  Section-by-section  analysis. 

V.  Environmental  impact:  categorical 

exclusion. 

VI.  Paperwork  reduction  act  statement. 

VII.  Regulatory  analysis. 

VIII.  Regulatory  flexibility  analysis. 

IX.  Backfit  analysis. 

I.  Background 

Public  Law  101-508,  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  enacted  November  5. 1990. 
requires  that  the  NRC  recover 


approximately  100  percent  of  its  budget 
authority  less  the  amount  appropriated 
from  the  Department  of  Energy  (DOE) 
administered  NWF  for  FYs  1991 
through  1995  by  assessing  fees.  Public 
Law  101-576,  the  Chief  Financial 
Officers  Act  of  1990  (CFO  Act),  enacted 
November  15, 1990,  requires  that  the 
NRC  perform  a  biennial  review  of  its 
fees  and  other  charges  imposed  by  the 
agency  and  revise  those  charges  to 
reflect  costs  incurred  in  providing  those 
services. 

The  NRC  assesses  two  types  of  fees  to 
recover  its  budget  authority.  First, 
license  and  inspection  fees,  established 
in  10  CFR  part  170  imder  the  authority 
of  the  Independent  Offices 
Appropriation  Act  (lOAA)  (31  U.S.C. 
9701),  recover  the  NRC's  costs  of 
providing  individually  identifiable 
services  to  specific  applicants  and 
licensees.  The  services  provided  by  the 
NRC  for  which  these  fees  are  assessed 
are  generally  for  the  review  of 
applications  for  the  issuance  of  new 
licenses  or  approvals,  amendments  to  or 
renewal  of  licenses  or  approvals,  and 
inspections  of  licensed  activities. 
Second,  annual  fees,  established  in  10 
CFR  Part  171  under  the  authority  of 
OBRA-90,  recover  generic  and  other 
regulatory  costs  not  recovered  through 
10  CFR  part  170  fees. 

Subsequent  to  enactment  of  OBRA- 
90,  the  NRC  published  three  final  fee 
rules  after  evaluation  of  public 
comments.  On  July  10, 1991  (56  FR 
31472),  the  NRC  published  a  final  rule 
in  the  Federal  Register  that  established 
the  part  170  professional  hourly  rate 
and  the  materials  licensing  and 
inspection  fees,  as  well  as  the  part  171 
annual  fees  to  be  assessed  to  recover 
approximately  100  percent  of  the  FY 
1991  budget.  In  addition  to  establishing 
the  FY  1991  fees,  the  final  rule 
established  the  imderlying  basis  and 
method  for  determining  the  10  CFR  part 
170  hourly  rate  and  fees,  and  the  10  CFR 
part  171  annual  fees.  The  FY  1991  rule 
was  challenged  in  Federal  court  by 
several  parties  and  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  decided  the  lawsuits  on  March 
16, 1993.  The  Court  case  and  the  NRC's 
request  for  comment  on  the  issues 
remanded  by  the  court  are  discussed  in 
section  II  of  this  rulemaking. 

On  April  17. 1992  (57  FR  13625),  the 
NRC  published  in  the  Federal  Register 
two  limited  changes  to  10  CFR  parts  170 
and  171.  The  limited  changes  became 
effective  May  18, 1992.  The  limited 
change  to  10  CFR  part  170  allowed  the 
NRC  to  bill  quarterly  for  those  license 
fees  that  were  previously  billed  every 
six  months.  The  limited  change  to  10 
CFR  part  171  adjusted  the  maximum 
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annual  fee  of  $1 ,800  assessed  a 
materials  licensee  who  qualifies  as  a 
small  entity  under  the  NRC's  size 
standards.  A  lower  tier  small  entity  fee 
of  $400  per  licrased  category  was 
established  for  small  business  and  non- 
profit organizations  with  gross  annual 
receipts  of  less  than  $250,000  and  small 
governmental  jurisdictions  with  a 
population  of  less  than  20.00a 

On  July  23,  1992  (57  FR  32691),  the 
NRC  published  a  final  rule  in  the 
Federal  Register  that  established  the 
licensing,  inspection,  and  annual  fees 
necessary  for  the  NRC  to  recover 
approximately  100  percent  of  its  budget 
authority  for  FY  1992.  The  basic 
methodology  used  in  the  FY  1992  final 
rule  was  unchanged  from  that  used  to 
calculate  the  10  CFR  part  170 
professional  hourly  rate,  the  specific 
materials  licensing  and  inspection  fees 
in  10  CFR  part  170,  and  the  10  CFR  part 
171  annual  fees  in  the  final  rule 
published  July  10, 1991  (56  FR  31472). 
Section  2903(c)  of  the  Energy  Policy 
Act  requires  the  NRC  to  review  its 
policy  for  assessment  of  annual  fees 
under  section  6101(cx)  of  OBRA-90. 
solicit  public  comment  on  the  need  for 
changes  to  this  policy,  and  recommend 
changes  in  existing  law  to  the  Congress 
that  the  NRC  finds  are  needed  to 
prevent  the  placement  of  an  unfair 
burden  on  certain  NRC  licensees.  To 
comply  with  the  Energy  Policy  Act 
remiirements,  the  NRC  intends  to  solicit 
public  comment  on  the  need  for  changes 
to  NRC  fee  poHcy  in  a  separate  notice 
that  is  expected  to  be  pubhshed  in  the 
Federal  Register  in  April  1993.  The 
Federal  Register  notice  for  this  action 
would  allow  for  a  90-day  public 
comment  period. 

II.  U.S.  Court  of  Appeals  for  the  District 
of  Calunibia  Circuit  Remand  DecisioD— 
FY  1991-1993  Fee  Schedules 

On  March  16,  1993,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  decided  Allied-Signal.  Inc.  v. 
U.S.  Nuclear  Regulatory  Commission 
and  the  United  States  of  America.  No. 
91-1407  and  Consolidated  Cases.  The 
court  remanded  for  reconsideration  two 
aspects  of  the  NRC's  FY  1991  annual  fee 
rule,  codified  at  10  CFR  Part  171.  First, 
the  court  questioned  the  Commission's 
decision  to  exempt  nonprofit 
educational  institutions  fi-om 
Commission  fees  on  the  ground  (in  part) 
that  they  are  unable  to  pass  through  the 
costs  of  those  fees  to  their  customers, 
without  attempting  a  similar 
"passthrough"  analysis  for  other 
licenseea  Second,  the  court  questioned 
the  Commission's  decision  to  allocate 
generic  costs  associated  with  low-level 
waste  (LLW)  disposal  by  classes  of 


licensees,  rather  than  by  individual 
licensees. 

The  court  did  not  vacate  the  FY  1991 
rule,  but  returned  it  to  the  Commission 
for  a  better  explanation  or  for 
appropriate  changes  in  the  rule.  The 
Commission  in  this  rulwnaking  seeks 
comments  on  its  proposed  response  to 
the  Court  decision.  The  comments 
should  address  not  only  the 
"passthrough  "  and  "LLW"  aspects  of 
the  FY  1991  rule,  but  also  the  same 
aspects  of  the  FY  1992  rule  and  the 
proposed  FY  1993  rule.'  The 
Commission  will  considOT  all 
"passthrough"  and  "LLW"  comments 
together  in  connection  with  all  three 
rules.^  These  issues  are  explored  in 
more  detail  below. 

Cost  Passthrough 

a.  Court  Decision 

The  court  initially  addressed  the 
claim,  advanced  by  Allied-Signal.  Inc.. 
that  the  Commission  failed  to  consider 
the  inability  of  uranium  hexafluoride 
(UF6)  converters  to  pass  through  the 
costs  of  their  annual  fees  to  their 
customers.  Allied  claimed  that  its 
competitive  position  was  weak,  that 
sales  turned  on  as  little  as  one  cent  per 
pound,  and  that  NRC  annual  fees  placed 
an  intolerable  burden  on 
competitiveness,  especially  as  foreign 
converters  are  not  charged  annual  fees. 
Allied  pointed  to  legislative  history  of 
the  NRC  fee  statutes  suggesting  the 
Commission  "take  (passthrough)  into 
account"  when  charging  fees  to,  among 
others,  uranium  producers.  The  court 
rejected  Allied 's  statutory  argument. 
The  court  ruled  that  the  legislative 
history  did  not  mean  that  the 
Commission  was  barred  from  charging 
annual  fees  to  Hcensees  with  an 
inabihty  to  pass  through  fees  to 
customers  through  hi^er  prices. 
Indeed,  the  court  commented  that 
"(blecause  (price)  elasticities  are 
typically  hard  to  discover  with  much 
confidence,  the  Commission's  refusal  to 
read  the  statute  as  a  rigid  mandate  to  do 
so  is  not  only  understandable  but 
reasonable."  Slip  op.  at  8-7. 


'  The  Court  remanded  only  the  FY  1991  rule.  But 
the  FY  1992  rule  acd  the  propoted  FY  1903  rule 
raiM  ideoticat  question!.  The  same  petitioners  who 
challenged  the  FY  1991  rule  to  court  aUo  brou^t 
8  judicial  challenge  to  the  FY  1992  rule.  The  NRC 
expocu  the  court  to  decide  the  FY  1992  challenge 
promptly,  and  in  accord  with  the  Court's  decision 
in  the  FY  1991  rule. 

'  In  a  separate  retfueet  for  pubHc  comments,  the 
NRC  in  April  1993  will  also  be  publishing  another 
Federal  Register  notice  requesting  public  views  on 
the  overall  administration  of  and  policy  uoderlyiag 
its  annual  fee  rules  pursuant  to  section  2903(c)  of 
PnUic  Law  102-t«e  (the  Enarxy  Policy  Act  of 
1992). 


The  court  found,  however,  that  the 
Commiasicm  had  not  consistently 
declined  to  consido*  passthrough 
concerns.  The  court  noted  that  the 
Commission  chose  to  exempt  nonprofit 
educational  institutions  on  the  ground 
(in  part)  of  an  inability  to  pass  through 
costs  to  customers.  Because  the  rule  did 
not  address  why  it  was  possible  to 
calculate  the  effects  of  passthrough  on 
educational  institutions  but  not  on  UF6 
converters  like  AUied.  the  court 
remanded  that  portion  of  the  rule  to  the 
Commission  to  "develop  a  reasoned 
treatment"  of  passthrough -based  claims. 
The  court  suggested  that  education 
alone,  unhinged  from  a  general 
"passthrough"  rationale,  might  "yield 
exceptionally  large  externalized  benefits 
that  cannot  be  captured  in  tuition  or 
other  market  prices."  Slip  op.  at  8.  The 
court  also  ordered  the  Commission  to 
consider  on  remand  a  related  claim  of 
Combustion  Engineering.  Inc.  ("CE"), 
that  long-term  fixed  price  contracts  in 
its  business  (production  of  low  enriched 
uranium)  required  a  phase-in  of  passed- 
through  costs. 

Despite  the  remand,  the  court  did  not 
vacate  the  rule,  both  because  vacating 
the  rule  might  lead  to  refunds  that  could 
not  be  recaptured  "under  a  later-enacted 
rule,"  and  because  the  court  found  a 
"serious  possibility  that  the 
Commission  will  be  able  to  substantiate 
its  decision  on  remand."  Slip  op.  at  8- 
9. 

b.  Proposed  Resolution 

In  this  remanded  rulemaking,  the 
Commission  views  two  options  as 
possible.  The  first  is  to  take  passthrough 
into  account  for  those  licensees  for 
whom  it  can  be  draie,  as  the  court  put 
it,  "with  reasonable  accuracy  and  at 
reasonable  cost."  Slip  op.  at  7.  The 
second  is  to  abandon  the  passthrough 
concept  and  to  determine,  as  the  court 
suggested,  whether  an  exemption  for 
nonprofit  educational  institutions 
remains  justifiable.  For  a  number  of 
reasons,  including  those  stated  in  the 
court  opinion,  the  Commission  proposes 
to  take  the  latter  approach. 

It  is  an  impossible  administrative  task 
to  assess  the  passthrough  capability  of 
the  NRC's  approximately  6,800 
licensees.  Each  of  these  licen.<»ees 
operates  in  a  specialized  business 
environment,  and  must  take  many 
factors  into  account  when  making  daily 
business  decisions.  The  NRC  is  a 
regulatory  agency  with  the 
responsibility  of  safeguarding  the  public 
health  and  safety  with  regard  to 
peacehil  uses  of  nuclear  power.  It  is  not 
a  financial  regulatory  agency,  and  does 
not  possess  the  knowledge  or  resources 
necessary  to  successfully  and 
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continuously  evaluate  purely  business 
factors  Such  an  effort  would  require  the 
hiring  of  financial  specialists  and 
expanded  training  of  existing  employees 
to  cope  with  these  new  tasks.  This 
would  in  turn  lead  to  diversion  of  the 
agency's  budget  from  its  mission 
responsibilities,  and  a  possible  increase 
in  Uie  NRC's  budget  (and  therefore 
annual  fees)  to  handle  these  new 
demands.  An  ironic  result  could  be 
higher  fees  charged  to  licensees  to  pay 
for  an  expanded  bureaucracy  to 
determine  if  each  licensee  can  pass  on 
the  cost  of  its  fees.  The  Commission,  for 
obvious  reasons,  does  not  see  this  as  an 
optimum  solution.  The  court  itself 
viewed  "the  difficulty  of  assessing  the 
abihty  *  *  *  to  pass  through  costs"  as 
a  "entirely  legitimate  concern."  Slip  op. 
ate. 

Passthrough  also  is  an  elusive  inquiry 
as  a  matter  of  economics,  requiring  a 
sophisticated  study  of  domestic  and 
international  markets.  It  depends,  as  the 
court  pointed  out,  "on  the  price 
elasticities  of  supply  and  demand" — 
"elasticities  [that]  are  typically  hard  to 
discover  with  much  confidence."  Slip 
op.  at  &-7.  The  Commission,  therefore, 
feels  that  a  general  passthrough 
approach  would  fail  the  "reasonable 
accuracy  and  cost"  test  proposed  by  the 
court. 

The  Commission,  in  short,  proposes 
to  reject  use  of  the  passthrough  concept 
in  annual  fee-setting.  This  means  that 
the  Commission  does  not  intend  to 
apply  it  to  reduce  AUied's  fees,  to 
"phase-in"  CE's  fees,  or  to  justify 
special  treatment  of  any  licensee  or 
class  of  licensees.  However,  as  part  of  its 
continuing  efforts  to  reevaluate  and 
improve  fee  collection  process  and 
policy,  the  Commission  seeks  public 
comment  from  interested  parties  on 
ways  that  the  Commission  feasibly 
could  evaluate  the  passthrough 
capability  of  its  licensees. 

That  leaves  the  question  whether  to 
continue  to  exempt  nonprofit 
educational  institutions,  an  exemption 
justified  in  the  past  both  because  of 
"passthrough"  concerns  and  because  of 
the  societal  value  of  education.  The 
Commission  proposes  to  continue  to 
exempt  these  licensees  fi^m  fees  for  Fys 
1991. 1992  and  1993,  as  it  has  for  many 
years  in  the  past,  but  solely  because  of 
its  policy  interest  in  supporting  nuclear- 
related  education.  The  Commission 
continues  to  believe  that  "educational 
research  provides  an  important  benefit 
to  the  nuclear  industry  and  the  public 
at  large  and  should  not  be  discouraged." 
Final  FY  1991  Rule.  56  FR  31477*  July 
10. 1991.  A  vibrant  nuclear  education 
sector  also  is  important  as  a  source  of 


talent  and  ideas  for  the  NRC  itself  and 
for  the  whole  government. 

As  the  Commission  noted  in  the 
statement  of  considerations  for  the  1991 
fee  rule,  many  colleges  and  imiversities 
supported  continuing  this  longstanding 
exemption,  as  it  "facilitates  academic 
research  and  educational  use  of  licensed 
materials,  (which)  both  furthers 
understanding  of  important  research 
questions  and  provides  training  in 
nuclear  science."  See  NRC  Final  Rule. 
56  FR  31477;  July  10. 1991.  The 
commenters  described  how  imposition 
of  fees  on  their  nuclear  programs  would 
lead,  in  many  cases,  to  severe  cutbacks 
in  and  shutdowns  of  these  programs. 
This  in  turn  would  lead  to  shortages  of 
scientific  personnel  trained  in  the  use  of 
radioactivity  in  such  areas  as  reactor 
safety,  with  detrimental  effects  suffered 
not  only  by  nuclear  science  but  by 
society  at  large.  The  court  itself 
suggested  that  NRC  financial  incentives 
to  education  may  be  justified  because  of 
the  possibility  of  "externalized  benefits 
that  cannot  be  captured  in  tuition  or 
other  market  prices."  Slip  op.  at  8. 

The  Commission  therefore  is 
soliciting  comments  on  whether  to  leave 
the  exemption  for  nonprofit  educational 
institutions  in  place  on  the  ground  of 
supporting  education  for  the  benefits  it 
provides  both  to  the  nuclear  field  and  to 
society  as  a  whole.  In  particular,  the 
Commission  invites  public  comments 
on  the  court's  suggested  "externalized 
benefits"  approach.  The  Commission 
also  invites  public  comments  on 
whether  to  discontinue  the  educational 
exemption. 

WN  Costs 

a.  Court  Decision 

Allied  argued  to  the  court  that  the 
Commission  allocated  generic  LLW 
costs  for  fuel  facilities,  which  totaled 
$1.9  million  in  FY  1991.  in  an  arbitrary 
and  capricious  maimer.  The  court 
assumed  that  the  agency  possessed 
hcensee-specific  LLW  generation  data, 
and  found  that  the  NRC  lacked 
justification  for  allocating  LLW  costs 
simply  by  the  amoimt  of  LLW  generated 
per  class,  instead  of  allocating  the  costs 
licensee-by-licensee.  The  court  stated: 

[alssuming  that  the  Commission  calculated 
each  class's  quantity  of  LLW  waste  from  data 
supplied  by  each  licensee  (as  seems 
necessarily  true),  it  is  hard  to  see  any 
administrative  problem  with  apportioning 
the  fees  within  the  class  on  the  basis  of 
output:  the  data  are  available  and  the 
required  computations  would  be 
rudimentary. 

Slip  op.  at  11. 

To  avoid  what  it  viewed  as  an  unjust 
windfall  (i.e.,  complete  vacation  of  the 


LLW  fees,  and  full  refunds),  the  court 
did  not  vacate  this  part  of  the  FY  1991 
rule.  It  instead  remanded  the  LLW  issue 
to  the  Commission  for  reconsideration. 
The  court  indicated  that  if  on  remand 
the  Commission  decided  to  charge  LLW 
costs  based  on  the  amount  of  waste 
produced  by  each  licensee,  licensees 
could  permissibly  receive  refunds  for 
the  difference  between  what  they  paid 
under  the  old  and  new  rules,  rather  than 
total  refunds. 

b.  Proposed  Resolution     ■ 

The  options  for  addressing  the 
remand  should  be  developed  and 
analyzed  in  view  of  the  purpose  of  the 
NRC  budgeted  resources  for  LLW 
disposal.  To  implement  the  Low  Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985,  and  the  Atomic  Energy  Act. 
the  NRC  must  perform  certain  generic 
activities.  These  activities  include 
developing  rules,  policies  and  guidance, 
performing  research,  and  providing 
advice  and  consultation  to  LLW 
compacts  and  Agreement  States  who 
will  license  some  of  the  future  LLW 
disposal  sites.  The  budgeted  costs  for 
these  types  of  generic  activities  are 
generally  recovered  in  annual  fees  from 
the  class  of  licensees  to  whom  the 
activities  directly  relate.  (For  example, 
reactor  research  is  recovered  fi'om 
reactor  licensees,  and  guidance  and  rule 
development  for  regulation  of  uranium 
producers  is  recovered  from  uranium 
recovery  licensees.)  However,  for  LLW 
generic  activities,  there  is  no  disposal 
site  licensed  by  the  NFC  from  whom  to 
recover  the  generic  budgeted  costs  that 
must  be  incurred.'  Since  lliere  is  no 
LLW  disposal  site  licensee,  these  costs 
must  be  allocated  to  other  NRC 
licensees  in  order  to  recover  100%  of 
the  NRC  budget  as  required  by  OBRA- 
90.  In  addition,  the  LLW  costs  budgeted 
by  NRC  in  FY  1991.  FY  19Q2  and  FY 
1993  are  not  for  the  wastes  N>ing 
disposed  during  these  ye^ir      r  prior 
years,  but  are  devoted  to  -  -'('ifig  the 
regulatory  framework  for     -  -  .sal  of 
LLW  at  some  future  date  *  ■  ;  :  ict.  the 
sites  where  LLW  was  di--  ■■     J  of  in  FY 
1991-1993  are  licensed  a-     •  tigulated 
by  Agreement  States,  not  ilia  NRC. 

Given  the  100  percent  budget 
recovery  requirement  of  OBRA-90,  and 
the  fact  that  there  are  no  NRC  LLW 
licensees  from  whom  to  recover  FY 


'  There  ar«  organiiations  that  bold  a  NRC  licenM 
for  the  disposal  of  Special  Nuclear  Material  (SNM). 
The  LLW  at  issue  is  not  SNM,  but  other  byproduct 
and  source  materials. 

*  In  the  FY  1991  rule,  the  NRC  indicated  that 
"once  the  NRC  issues  a  license  to  dispose  of 
byproduct  LLW,  the  Commission  will  reconsider 
the  assessment  of  generic  costs  aitributable  to  LLW 
disposal  activities"  (56  FR  31467;  July  lU,  1991). 
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1991-1993  budgeted  costs  for  NRC 
generic  activities,  the  basic  question  is 
how  should  NRC  allocate  these  costs. 
Congress  spoke  briefly  to  this  issue  in 
developing  OBRA-90  by  recognizing 
that  certain  expenses  cannot  be 
attributed  directly  either  to  an 
individual  licensee  or  to  classes  of  NRC 
licensees.  The  conferees  intended  that 
the  NRC  fairly  and  equitably  recover 
these  expenses  from  its  licensees 
through  the  annual  charge,  even  though 
these  expenses  cannot  be  attributed  to 
individual  licensees  or  classes  of 
licensees.  These  expenses  may  be 
recovered  from  those  licensees  whom 
the  Commission,  in  its  discretion, 
determines  can  fairly,  equitably,  and 
practicably  contribute  to  their  payment. 
1356  Cong  Rec.  at  H12692,  3. 

Consistent  with  the  Congressional 
guidance,  the  Commission  concluded 
that  all  classes  of  NRC  licensees  which 
generate  a  substantial  amount  of  LLW 
should  be  assessed  annual  fees  to  cover 
the  agency's  generic  LLW  costs.  The 
NRC  viewed  current  LLW  generation  as 
a  reasonable  proxy  for  benefits  likely  to 
accrue  in  the  future  from  the  NRC's 
LLW  program.  The  court  appeared  to 
approve  this  basic  approach,  but 
questioned  the  method  for  determining 
the  amount  of  the  fee  to  be  assessed  to 
each  of  the  licensees  that  generate  LLW. 
The  NRC  believes  that  there  are  three 
alternatives  (with  variations  within  each 
alternative)  for  determining  the  LLW  fee 
amount  for  the  various  licensees. 
However,  as  noted  above,  none  of  these 
alternatives  is  intended  to  recover  the 
cost  of  a  service  provided  during  a 
particular  year,  but  instead  is  intended 
to  recover  today's  costs  for  a  future 
benefit  (the  availability  of  LLW 
disposal). 

Within  this  context,  and  given  the 
court  opinion,  the  Commission  is 
considering  the  following  four 
alternatives  for  determining  the  amount 
of  the  LLW  surcharge  (fee)  to  be 
assessed  to  the  various  licensees: 

(1)  Assess  all  licensees  that  generate 
LLW  a  uniform  annual  fee. 

(2)  Allocate  the  LLW  budgeted  cost 
based  on  the  amount  of  LLW  disposed 
of  by  groups  of  licensees  and  assess 
each  licensee  in  a  group  the  same 
annual  fee  as  was  done  in  the  FY  1991 
and  FY  1992  rules. 

(3)  Assess  each  licensee  an  annual  fee 
based  on  the  amount  of  waste 
generated/disposed  by  the  individual 
licensee,  as  was  suggested  by  Allied- 
Signal  and  by  the  court. 

(4)  Base  the  LLW  annual  fees  on 
curies  generated  or  disposed  of. 

Under  alternative  1,  the  NRC  would 
not  try  to  distinguish  between  the 
potential  future  benefits  to  the  diverse 


NRC  licensees,  but  would  assess  the 
same  LLW  fee  to  all  NRC  licensees  that 
generate  low  level  waste,  regardless  of 
amount  of  LLW  generated.  The  theory 
is,  as  expressed  by  the  court,  "that  the 
real  benefit  of  LLW  disposal  is  merely 
the  availability  of  such  services."  Slip 
op.  at  11.  This  alternative  would  result 
in  a  hospital,  for  example,  paying  the 
same  LLW  annual  fee  as  a  reactor,  who 
would  pay  the  same  LLW  annual  fee  as 
a  fuel  facility.  If  this  alternative  were 
used,  the  uniform  LLW  annual  fee 
assessed  to  licensees  in  categories  that 
generate  low- level  waste  would  be 
$7,200  for  FY  1991,  $7,900  for  FY  1992. 
and  $7,900  for  FY  1993.  The 
Commission  currently  has  difficulty 
perceiving  this  as  a  fair  and  equitable 
means  to  determine  licensees'  future 
benefits  from  the  Commission's  LLW 
program,  but  will  consider  the  approach 
after  receiving  comments. 

Alternative  2  rests  on  the  premise  that 
it  is  not  possible  to  predict  tne  exact 
future  benefit  for  each  individual 
licensee  (for  reasons  discussed  below), 
but  that  current  volume  of  LLW 
disposed  by  each  class  of  licensees  is  a 
good  gross  indicator  of  the  relative 
future  benefit  to  the  various  classes.  In 
other  words,  the  LLW  volume  disposed 
today  is  a  good  proxy  for  future 
benefits — but  in  a  "macro",  not  a 
"micro"  sense.  The  Commission 
believes  fairness  and  equity  support 
keeping  this  broad  approach  in  effect. 

There  are  various  ways  to  separate  the 
licensees  by  classes.  The  FY  1991-1993 
rules  separate  the  licensees  by  the  same 
classes  that  are  used  for  all  other  annual 
fees.  Obviously  this  approach  results  in 
efficiencies  for  the  NRC  annual  fee 
billing  process.  But  there  are  other 
possibilities.  The  Commission  could 
divide  the  licensees  into  two 
categories — "large"  waste  generators 
and  "small"  waste  generators.  Under 
this  alternative,  reactor  and  major  fuel 
facihties,  for  example,  could  comprise  a 
single  group  of  large  generators  paying 
larger  fees;  and  other  licensees  could 
comprise  a  group  of  small  generators 
paying  smaller  fees. 

Alternative  3  would  base  the  annual 
fee  for  LLW  on  the  amount  of  waste 
generated  by  each  licensee  during  a 
particular  year.  This  is  the  approach 
apparently  favored  by  the  court,  and 
would  of  course  be  a  "fair  and 
equitable"  indicator  of  future  benefits  If 
(as  the  court  assumed)  the  NRC  had 
ready  access  to  reliable  licensee-by- 
licensee  data  on  waste  generation.  But  it 
does  not.  The  Commission's  gross  data 
on  LLW  derive  from  LLW  disposal  data 
it  receives  through  various  means  from 
existing  LLW  waste  disposal  sites. 
These  data  are  roughly  accurate  with 


regard  to  large  classes  of  licensees,  as  it 
is  reasonable  to  assume  that  individual 
distortions  even  out  over  the  years  and 
over  relatively  large  numbers  of 
licensees.  But  the  NRC  sees  problems  in 
using  the  waste  disposal  data  as  a  proxy 
for  future  benefits  to  individual 
licensees.  The  amount  of  waste 
disposed  of  annually  by  individual 
licensees  is  affected  by  many  variables 
that  do  not  relate  to  the  amount  of  waste 
generated  by  each  licensee. 

For  one  thing,  many  licensees 
(particularly  large  ones)  have  access  to 
technology  that  compacts  large  volumes 
of  LLW  into  small  packages  for  disposal. 
Thus,  individual  disposal  data  do  not 
necessarily  reflect  a  fair  and  accurate 
comparison  of  waste  generated  among 
individual  licensees.  In  addition,  some 
licensees  by  choice  or  by  law  store 
waste  (temporarily)  rather  than  dispose 
of  it.  These  licensees'  LLW  would  not  be 
picked  up  in  the  NRC's  disposal  data. 
For  example.  NRC  Ucensees  in  Michigan 
did  not  dispose  of  any  waste  in  1991  or 
1992  because  by  law  they  were  not 
permitted  to  use  existing  LLW  disposal 
sites.  However,  these  licensees 
obviously  will  benefit  in  the  future  just 
as  much  as,  or  maybe  more  than,  others 
do  from  NRC  regulatory  costs  today, 
since  ultimately  Michigan  must  dispose 
of  its  LLW.  But  under  a  licensee-by- 
licensee  alternative  based  on  disposal 
data,  the  annual  fee  assessed  to 
licensees  in  Michigan  would  have  to  be 
zero,  implying  no  future  benefits  to  each 
licensee.  Finally,  it  is  far  from  clear  that 
most  NRC  licensees  would  willingly 
permit  use  of  individual  disposal  data 
for  fee  purposes,  due  to  proprietary 
concerns.  Plainly,  if  the  NRC  developed 
a  fee  structure  based  on  individual 
licensee  disposal  data,  the  amount  of 
LLW  disposed  of  by  specific  licensees 
would  be  revealed  to  the  public  and  to 
competitors. 

Alternative  4  would  base  LLW  annual 
fees  on  the  amount  of  LLW  curies 
generated  or  disposed  of  Adoption  of 
this  alternative,  would  imply  that  the 
number  of  curies  generated  or  disposed 
of  is  a  better  indicator  of  future  benefits 
from  NRC's  LLW  program  than  the 
volume  of  LLW  generated  or  disposed  of 
as  discussed  in  alternatives  2  and  3. 

On  balance,  while  the  NRC  recognizes 
that  there  are  many  conceivable  ways  to 
allocate  its  low-level  waste  costs,  it  does 
not  believe  that  Alternatives  1  and  3 
provide  a  major  or  workable 
improvement  on  the  current  system. 
However,  the  Commission  is  requesting 
comments  on  each  method  (and 
variations)  prior  to  issuing  the  final  rule. 
The  Commission  notes  that  for  FY  1993. 
it  is  making  a  minor  improvement  to  its 
allocation  by  adjusting  the  percentage  of 
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use  in  the  allocation  to  better  reflect  the 
impact  of  waste  generated  by  licensees 
in  Agreement  States. 

In  sum,  the  approach  taken  in  the 
provisions  of  the  proposed  regulations 
that  address  nonprotit  educational 
institutions  and  LLW  disposal  would 
apply  to  the  FY  1993  fee  schedule  and 
also  respond  to  the  court's  remand. 

m.  Proposed  Action 

In  addition  to  soliciting  comments  on 
a  proposed  rule  implementing  the 
March  16. 1993.  court  decision,  the  NRC 
is  also  proposing  to  amend  its  licensing, 
inspection,  and  annual  fees  for  FY  1993. 
OBRA-90  requires  that  the  NRC  recover 
approximately  100  percent  of  its  FY 
1993  budget  authority,  including  the 
funding  of  its  Oftice  of  the  Inspector 
General,  less  the  appropriations 
received  from  the  NWF,  by  assessing 
licensing,  inspection  and  annual  fees. 
The  CFO  Act  requires  that  the  NRC 
review,  on  a  biennial  basis,  the  fees 
imposed  by  the  agency. 

For  FY  1993.  the  NRC's  budget 
authority  is  $540.0  million,  of  which 
approximately  $21.1  million  has  been 
appropriated  from  the  NWF.  Therefore, 
OBRA-90  requires  that  the  NRC  collect 
approximately  $518.9  million  in  FY 
1993  through  10  CFR  Part  170  licensing 
and  inspection  fees  and  10  CFR  Part  171 
annual  fees.  The  NRC  estimates  that 
approximately  $116.6  million  will  be 
recovered  in  FY  1993  from  the  fees 
assessed  under  10  CFR  Part  170.  The 
remaining  $402.3  million  would  be 
recovered  through  the  FY  1993  10  CFR 
Part  171  annual  fees. 

The  NRC  has  not  changed  the  basic 
approach,  policies,  or  methodology  for 
calculating  the  10  CFR  Part  170 
professional  hourly  rate,  the  specifrc 
materials  licensing  and  inspection  fees 
in  10  CFR  Part  170,  and  the  10  CFR  Part 
171  annual  fees  set  forth  in  the  final 
rules  published  July  10.  1991  (56  FR 
31472)  and  July  23.  1992  (57  FR  32691). 
With  respect  to  the  FY  1993  fees,  the 
NRC  is  requesting  public  comment  on 
the  issue  of  whether  the  methodology 
adopted  in  FY  1991  and  FY  1992  has 
been  properly  applied  to  the  FY  1993 
budget  authority. 

Under  this  proposed  rule,  fees  for 
most  Ucenses  will  increase  because — 

(1)  NRC's  new  budget  authority  has 
increased  resulting  in  a  corresponding 
increase  in  the  professional  hourly  rate; 
and 

(2)  The  number  of  hcenses  in  some 
classes  have  decreased  due  to  license 
termination  or  consolidation  resulting 
in  fewer  licensees  to  pay  for  the  costs  of 
regulatory  activities  not  recovered  under 
10  CFR  Part  170. 


The  NRC  contemplates  that  any  faes 
to  be  collected  as  a  result  of  this 
proposed  rule  would  be  assessed  on  an 
expedited  basis  to  ensure  collection  of 
the  required  fees  by  September  30. 1993. 
as  stipulated  in  the  Public  Law. 
Therefore,  as  in  FY  1991  and  FY  1992, 
the  fees,  if  adopted,  would  become 
effective  30  days  after  publication  of  the 
final  rule  in  the  Federal  Register.  The 
NRC  will  send  a  bill  for  the  amount  of 
the  annual  fee  to  the  licensee  or 
certificate,  registration,  or  approval 
holder  upon  publication  of  the  final 
rule.  Payment  is  due  on  the  effective 
date  of  the  FY  1993  rule  which  is 
estimated  to  be  August  1,  1993. 

A.  Amendments  to  10  CFR  Part  170: 
Fees  for  Facilities,  Materials,  Import  and 
Export  Licenses,  and  Other  Regulatory 
Services 

The  NRC  proposes  five  amendments 
to  Part  170.  These  amendments  do  not 
change  the  underlying  basis  for  the 
regulation — that  fees  be  assessed  to 
applicants,  persons,  and  licensees  for 
specific  identifiable  services  rendered. 
These  revisions  also  comply  with  the 
guidance  in  the  Conference  Committee 
Report  on  OBRA-90  that  fees  assessed 
under  the  Independent  Offices 
Appropriation  Act  (lOAA)  recover  the 
full  cost  to  the  NRC  of  all  identifiable 
regulatory  services  each  applicant  or 
licensee  receives. 

First,  the  NRC  proposes  that  the 
agency-wide  professional  hourly  rate, 
which  is  used  to  determine  the  Part  170 
fees,  be  increased  about  seven  percent 
from  $123  per  hour  to  $132  per  hour 
($229,912  per  direct  FTE).  The  rate  is 
based  on  the  FY  1993  direct  FTEs  and 
that  portion  of  the  FY  1993  budget  that 
is  not  recovered  through  the 
appropriation  from  the  NWF. 

Second,  the  NRC  proposes  that  the 
current  Part  170  licensing  and 
inspection  fees  in  §§  170.21  and  170.31 
for  all  applicants  and  licensees  be 
revised  to  reflect  both  the  increase  in 
the  professional  hourly  rate  and  the 
results  of  the  review  required  by  the 
CFO  Act.  To  comply  with  the 
requirements  of  the  CFO  Act.  the  NRC 
has  evaluated  historical  professional 
staff  hours  used  to  process  a  licensing 
action  (new  license,  renewal,  and 
amendment)  and  to  conduct  routine  and 
nonroutine  inspections  for  those 
licensees  whose  fees  are  based  on  the 
average  cost  method  (flat  fees). 

The  evaluation  of  the  historical  data 
shows  that  the  average  number  of 
professional  staff  hours  needed  to 
complete  materials  licensing  actions 
should  be  increased  in  some  categories 
to  reflect  the  costs  incurred  in 
completing  the  licensing  actions.  For 


other  categories,  the  average  number  of 
professional  staff  hours  per  licensing 
action  decreased.  Thus,  the  revised 
average  professional  staff  hours  reflect 
the  changes  in  the  NRC  licensing  review 
program  that  have  occurred  since  FY 
1990.  The  proposed  licensing  fees  are 
based  on  the  new  average  professional 
staff  hours  needed  to  process  the 
licensing  actions  multiplied  by  the 
proposed  professional  hourly  ratb  for  FY 
1993  of  $132  per  hour.  The  data  for  the 
average  number  of  professional  staff 
hours  needed  to  complete  licensing 
actions  were  last  updated  in  FY  1990 
(55  FR  21173;  May  23.  1990). 

In  the  materials  inspection  area,  the 
historical  data  for  the  average  number  of 
professional  staff  hours  necessary  to 
complete  routine  and  nonroutine 
inspections  show  that  inspection  hours 
used  to  determine  the  amount  of  the 
inspection  fee  have  increased  and  in 
many  cases  significantly,  when 
compared  to  the  hours  currently  used 
under  10  CFR  part  170.  The  data  for  Uie 
average  number  of  professional  staff 
hours  necessary  to  conduct  routine  and 
nonroutine  inspections  were  last 
updated  in  FY  1984  (49  FR  21293;  May 
21.  1984).  As  a  result,  the  average 
number  of  professional  staff  hours  used 
in  the  current  fee  schedule  for 
inspections  is  outdated.  Since  1985,  the 
amount  of  the  inspection  fees  has  been 
updated  based  only  on  the  increased 
professional  hourly  rate.  The  increased 
average  professional  staff  hours  reflects 
the  changes  in  the  inspection  program 
that  have  been  made  for  safety  reasons. 
In  some  program  areas,  for  example, 
NRC  management  guidance  in  recent 
years  has  emphasized  that  inspections 
be  more  thorough,  in-depth  and  of 
higher  quality.  The  proposed  inspection 
fees  are  based  on  the  new  average 
professional  staff  hours  necessary  to 
conduct  the  inspections  multiplied  by 
the  proposed  professional  hourly  rate 
for  FY  1993  of  $132  per  hour. 

In  summary,  the  I^C  is  proposing  to 
revise  both  materials  licensing  and 
inspection  fees  assessed  under  10  CFR 
part  170  in  order  to  comply  with  the 
CFO  Act's  requirement  that  fees  be 
revised  to  reflect  the  cost  of  the  agency 
of  providing  the  service. 

The  review  of  the  inspection 
information  also  indicates  that  over  90 
percent  of  the  inspections  conducted  by 
NRC  are  routine  inspections.  As  a  result, 
for  most  fee  categories  either  no 
nonroutine  inspections  were  conducted 
or  a  very  small  number  of  nonroutine 
inspections  were  completed.  For  these 
reasons,  the  NRC  is  proposing,  for  fee 
purposes,  to  establish  a  single 
inspection  fee  rather  than  separate  fees 
for  routine  and  nonroutine  inspections. 
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This  proposed  inspection  fee  would  be 
assessed  for  either  a  routine  or  a 
nonrooitine  inspection  conducted  by  the 
NRC. 

Third,  a  new  fee  category  4D  is 
proposed  to  specifically  segregate  and 
identify  licenses  authorizing  the  receipt 
from  other  persons  of  byproduct 
material  as  defined  in  section  ll.e.(2)  of 
the  Atomic  Energy  Act  for  possession 
and  disposal.  Section  ll.e.(2)  byproduct 
material  is  the  tailings  or  wastes 
produced  by  the  extraction  or 
concentration  of  uranium  or  thorium 
from  any  ore  processed  primarily  for  its 
source  material  content. 

Fourth,  irradiator  fee  Categories  3F 
and  3G  are  being  broadened  to  include 
underwater  irradiators  for  irradiation  of 
materials  where  the  source  is  not 
exposed  for  irradiation  purposes. 

Fifth,  a  new  section,  170.8  is  being 
added  to  comply  with  Office  of 
Management  and  Budget  (0MB) 
regulations  that  require  agencies  to  give 
public  notice,  or  a  negative  declaration, 
of  the  presence  of  information  collection 
requirements  contained  in  Federal 
regulations. 

B.  Amendments  to  10  CFR  Part  171: 
Annual  Fees  for  Reactor  Operating 
Licenses,  and  Fuel  Cycle  Licenses  and 
Materials  Licenses,  Including  Holders  of 
Certificates  of  Compliance, 
Registrations,  and  Quality  Assurance 
Program  Approvals  and  Government 
Agencies  Licensed  by  NRC 

The  NRC  proposes  six  amendments  to 
10  CFR  part  171.  First,  NRC  proposes  to 
amend  §§  171.15,  and  171.16  to  revise 
the  annual  fees  for  FY  1993  to  recover 
approximately  100  percent  of  the  FY 
1993  budget  authority  less  fees  collected 
under  10  CFR  part  170  and  funds 
appropriated  from  the  NWF. 

Second,  the  NRC  proposes  to  amend 
§  171.11  by  revising  paragraphs  (a),  (b), 
and  (d).  These  proposed  changes  would 
incorporate  the  specific  statutory . 
exemption  provided  in  the  Energy 
Policy  Act  of  1992  for  certain  nonpower 
(research)  reactors  and  make  clarifying 
changes  to  the  exemption  provision  for 
materials  hcensees  in  §§  171.11(b)  and 
(d).  Section  2903(a)(4)  of  the  Energy 
Policy  Act,  enacted  October  24, 1992, 
amends  Section  6101(c)  of  OBRA-90  to 
specifically  exempt  from  10  CFR  Part 
171  annual  fees  certain  Federally  owned 
research  reactors  if — 

(1)  The  reactor  is  used  primarily  for 
educational  training  and  academic 
research  purposes  and; 

(2)  The  design  of  the  researbh  reactor 
satisfies  certain  technical  specifications 
set  forth  in  the  legislation. 

The  NRC,  in  implementing  this 
provision  of  the  Energy  Policy  Act, 


intends  to  limit  the  exemption  in  10 
CFR  part  171  only  to  Federally  owned 
research  reactors. 

The  NRC  proposes  to  amend 
§  171.11(d)  to  clarify  that  the  three 
factors  for  exemption  for  materials 
licensees  should  not  be  read  as 
conjunctive  requirements  but  rather 
should  be  read  as  independent 
considerations  which  can  support  an 
exemption  request. 

The  NRC  also  notes  that  since  the 
final  FY  1992  rule  was  published  in  July 

1992,  licensees  have  continued  to  file 
requests  for  termination  of  their  hcenses 
or  certificates  with  the  NRC.  Other 
licensees  have  either  called  or  written  to 
the  NRC  since  the  FY  1992  final  rule 
became  effective  requesting  further 
clarification  and  information  concerning 
the  annual  fees  assessed  The  NRC  is 
responding  to  these  requests  as  quickly 
as  possible  but  was  unable  to  respond 
and  take  action  on  all  of  the  requests 
prior  to  the  end  of  the  fiscal  year  on 
September  30, 1992.  Footnote  1,  of  10 
CFR  171.16  provides  that  the  annual  fee 
is  waived  where  a  license  is  terminated 
prior  to  October  1  of  each  fiscal  year. 
However,  based  on  the  number  of 
requests  filed,  the  Commission,  for  FY 

1993,  is  proposing  to  exempt  from  the 
FY  1993  annual  fees  those  licensees, 
and  holders  of  certificates,  registrations, 
and  approvals  who  either  filed  for 
termination  of  their  license  or  approval 
or  filed  for  a  possession  only/storage 
license  prior  to  October  1, 1992,  and 
were  capable  of  permanently  ceasing 
licensed  activities  entirely  by  September 
30, 1992.  All  other  licensees  and 
approval  holders  who  held  a  license  or 
approval  on  October  1, 1992,  are  subject 
to  the  FY  1993  annual  fees. 

Third.  §  171.19  is  amended  to  credit 
the  quarterly  partial  payments  made  by 
certain  licensees  in  FY  1993  toward 
their  FY  1993  annual  fees. 

Fourth,  a  new  category  4D  is  proposed 
to  specifically  segregate  and  identify 
licenses  authorizing  the  receipt  from 
other  persons  of  byproduct  material  as 
defined  in  §  ll.e.(2)  of  the  Atomic 
Energy  Act  for  possession  and  disposal. 
Section  11. e. (2)  byproduct  material  is 
the  tailings  or  wastes  produced  by  the 
extraction  or  concentration  of  uranium 
or  thorium  from  any  ore  processed 
primarily  for  its  source  material  content. 

Fifth,  additional  language  is  proposed 
for  irradiator  fee  Categories  3F  and  3G 
to  clarify  that  those  two  fee  categories 
include  underwater  irradiators  for 
irradiation  of  materials  where  the  source 
is  not  exposed  for  irradiation  purposes. 

Sixth,  a  new  §  171.8  is  being  added  to 
comply  with  Office  of  Management  and 
Budget  (0MB)  regulations  that  require 
agencies  to  give  the  public  notice,  or  a 


negative  declaration,  of  the  presence  of 
information  collection  reouirements 
contained  in  Federal  regulations. 

The  NRC  notes  that  the  impact  of  the 
proposed  fees  for  FY  1993  on  small 
entities  has  been  evaluated  in  the 
Regulator)'  Flexibility  Analysis  (see 
Appendix  A  to  this  proposed  rule). 
Based  on  this  analysis,  the  NRC  is 
proposing  to  continue  for  FY  1993  a 
maximum  annual  fee  of  $1,800  per 
licensed  category  for  those  licensees 
who  qualify  as  a  small  entity  under  the 
NRC's  size  standards.  The  NRC  is  also 
proposing  to  continue  for  FY  1993  the 
lower  tier  small  entity  annual  fee  of 
$400  per  licensed  category  for  certain 
materials  licensees,  which  was 
established  by  the  NRC  in  FY  1992  (57 
FR  13625;  April  17,  1992). 

The  10  CFR  Part  171  annual  fees  have 
been  determined  using  the  same  method 
used  to  determine  the  FY  1991  and  FY 
1992  annual  fees.  The  amounts  to  be 
collected  through  annual  fees  in  the 
amendments  to  10  CFR  Part  171  are 
based  on  the  increased  professional 
hourly  rate.  The  proposed  amendments 
to  10  CFR  Part  171  do  not  change  the 
underiying  basis  for  10  CFR  Part  171; 
that  is,  charging  a  class  of  licensees  for 
NRC  costs  attributable  to  that  class  of 
licensees.  The  charges  are  consistent 
with  the  Congressional  guidance  in  the 
Conference  Committee  Report,  which 
states  that  the  "conferees  contemplate 
that  the  NRC  will  continue  to  allocate 
generic  costs  that  are  attributable  to  a 
given  class  of  licensee  to  such  class" 
and  the  "conferees  intend  that  the  NRC 
assess  the  annual  charge  under  the 
principle  that  licensees  who  require  the 
greatest  expenditures  of  the  agency's 
resources  should  pay  the  greatest  annual 
fee."  136  Cong.  Rec.,  at  H12692-93. 

The  NRC  notes  that  many  licensees 
have  indicated  during  the  past  two  years 
that  although  they  held  a  valid  NRC 
license  authorizing  the  possession  and 
use  of  s{>ecial  nuclear,  source,  or 
byproduct  material,  they  were  in  fact 
either  not  using  the  material  to  conduct 
operations  or  had  disposed  of  the 
material  and  no  longer  needed  the 
license.  In  particular,  this  issue  has  been 
raised  by  certain  uranium  mill  licensees 
who  have  mills  not  currently  in 
operation.  In  responding  to  licensees 
about  this  matter,  the  NRC  has  stated 
that  annual  fees  are  assessed  based  on 
whether  a  licensee  holds  a  valid  NRC 
license  that  authorizes  possession  and 
use  of  radioactive  material.  Whether  or 
not  a  licensee  is  actually  conducting 
operations  using  the  material  is  a  matter 
of  licensee  discretion.  The  NRC  cannot 
control  whether  a  licensee  elects  to 
possess  and  use  radioactive  material 
once  it  receives  a  license  from  the  NRC. 
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Therefore,  the  NRC  raemphasizes  that 
the  annual  fees  will  be  assessed  based 
on  whether  a  licensee  holds  a  valid 
license  with  the  NRC  that  authorizes 
possession  and  use  of  radioactive 
material.  To  remove  any  uncertainty, 
the  NRC  is  proposing  minor  clarifying 
amendments  to  10  CFR  171.16, 
footnotes  1  and  7. 

C.  FY  1993  Budgeted  Costs 

The  FY  1993  budgeted  costs  by  major 
activity,  to  be  recovered  through  10  CFR 
Parts  170  and  171  fees  are  shown  in 
Table  I. 

Table  I.— Recovery  of  NRC's  FY  1993 
Budget  Authority 

[In  mlltions  of  dollars] 


Recovery  method 

Estimated 
amount 

Nuclear  Waste  Furxl  

$21.1 

Part  170  (license  and  inspec- 
tion fees)  

116.6 

Other  receipts 

.1 

Part  171  (annual  fees): 
Power  reactors 

316  5 

Noopower  reactors  

.5 

Fuel  facilities  

144 

Spent  fuel  storage  

7 

Urantum  recovery  

Transpoilation 

Material  users  

.5 
4.4 

^35.1 

Subtotal  

Costs  remaining  to  be  recov- 
ered not  identified  above  

372.1 
30.1 

Total  

540.0 

'Includes  S5.3  million  that  will  not  be 
recovered  from  smaW  materials  licensees 
because  of  the  reduced  small  entity  fees. 

The  NRC  is  proposing  that  the  $30.1 
million  identified  for  those  activities 
which  are  not  identified  as  either  10 
CFR  parts  170  or  171  or  the  NWF  in 
Table  I  be  distributed  among  the  NRC 
classes  of  Ucensees  as  follows: 

$27.0  million  to  operating  power 
reactors; 

$1.4  million  to  fuel  facilities;  and 

$1.7  million  to  other  materials 
licensees. 

In  addition,  approximately  $5.3 
million  must  be  collected  as  a  result  of 
continuing  the  $1,800  maximum  fee  for 
small  entities  and  the  lower  tier  small 
entity  fee  of  $400  for  certain  licensees. 
In  order  for  the  NRC  to  recover  100 
percent  of  its  FY  1993  budget  authority 
in  accordance  with  OBRA-90,  the  NRC 
is  proposing  to  recover  $4.5  million  of 
the  $5.3  million  from  operating  power 
reactors  and  the  remaining  $0.8  million 
from  large  entities  that  are  not  reactor 
licensees. 

This  distribution  results  in  an 
additional  charge  (surcharge)  of 
approximately  $289,000  per  operating 


power  reactor;  $100,000  for  each  HEU, 
LEU,  UF6  and  each  other  fuel  facility 
license;  $1,600  for  each  materials 
license  in  a  category  that  generates  a 
significant  amoimt  of  low  level  waste; 
and  $120  for  other  materials  licenses. 
When  added  to  the  base  annual  fee  of 
approximately  $2.9  million  per  reactor, 
this  will  result  in  an  annual  fee  of 
approximately  $3.2  million  per 
operating  power  reactor.  The  total  fuel 
facility  annual  fee  would  be  between 
approximately  $710,000  and  $3.3 
million.  The  total  annual  fee  for 
materials  licenses  would  vary 
depending  on  the  fee  category(ies) 
assigned  to  the  license. 

The  proposed  additional  charges  not 
directly  or  solely  attributable  to  a 
specific  class  of  NRC  licensees  or  costs 
not  recovered  fi-om  all  NRC  licensees  on 
the  basis  of  previous  Commission  policy 
decisions  would  be  recovered  from  the 
designated  classes  of  licensees 
previously  identified.  A  further 
discussion  and  breakdown  of  the 
specific  costs  by  major  classes  of 
licensees  are  shown  in  Section  IV  of  this 
proposed  rule. 

The  NRC  notes  that  in  prior  litigation 
over  NRC  annual  fees,  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  concluded  that  the  NRC  "did  not 
abuse  its  discretion  by  failing  to  impose 
the  annual  fee  on  all  licensees,"  Florida 
Power  &■  Light  Co.  v.  NBC,  846  F.2d  765, 
770  (D.C.  Cir.  1988),  cert,  denied,  109  S. 
Ct.  1952  (1989).  As  noted  earlier,  the 
conferees  on  Public  Law  101-508  have 
acknowledged  the  D.C.  Circuit's  holding 
that  the  Commission  was  within  its 
legal  discretion  not  to  impose  fees  on  all 
licensees. 

IV.  Section-by-Section  Analysis 

The  following  analysis  of  those 
sections  that  are  affected  under  this 
proposed  rule  provides  additional 
explanatory  information.  All  references 
are  to  title  10,  chapter  I,  U.S.  Code  of 
Federal  Regulations. 

Part  170 

Section  170.8    Information  CoUtiCtion 
Requirements:  0MB  Approval 

This  section  is  being  added  to  comply 
with  Office  of  Management  and  Budget 
(0MB)  regulations  that  require  agencies 
to  give  the  public  notice,  or  a  negative 
declaration,  of  the  presence  of 
information  collection  requirements 
contained  in  Federal  regulations.  These 
revisions  are  of  a  minor  administrative 
nature  and  are  made  to  comply  with 
OMB  regulations. 


Section  1 70.20    Avemge  Cost  Per 
Professional  Staff  Hour 

This  section  is  amended  to  reflect  an 
agency-wide  professional  staff-hour  rate 
based  on  FY  1993  budgeted  costs. 
Accordingly,  the  NRC  professional  staff- 
hour  rate  for  FY  1993  for  all  fee 
categories  that  are  based  on  full  cost  is 
$132  per  hour,  or  $229,912  per  direct 
FTE.  The  rate  is  based  on  the  FY  1993 
direct  Kits  and  NRC  budgeted  costs 
that  are  not  recovered  through  the 
appropriation  from  the  NWF.  The  rate  is 
calculated  using  the  identical  method 
established  for  FY  1991  and  FY  1992. 
The  method  is  as  follows: 

1.  All  direct  FTEs  are  identified  in    ' 
Table  n  by  major  program. 


Table 


[.—Allocation  of  Direct  FTE's 
BY  Major  Program 


Maior  program 

Number  of 
direct 
FTEs' 

Reactor  safety  and  safeguards 

regulation  

Reactor  safety  research 

1.080.0 
117.7 

Nuclear  nviterial  and  low-level 
waste  safety  and  safeguards 
regulation  

Reactor  special  and  independent 
reviews,    Investigations,    and 
enforcement 

Nuclear    material    management 
and  support 

334.4 

69.0 
18.0 

Total  direct  FTE  

'1  6191 

'  FTE  (full  time  equivalent)  is  one  person 
working  for  a  full  year.  RegiorwU  employees 
are  counted  In  the  office  of  he  program  each 
supports. 

'In  FY  1993.  1,619.1  FTEs  of  the  total 
3,296  FTEs  are  considered  to  be  In  direct 
support  of  NRC  non-NWF  programs.  The 
remaininq  1,676.9  FTEs  are  considered 
ovemead  and  general  and  administrative. 

2.  NRC  FY  1993  budgeted  costs  are 
allocated,  in  Table  HI,  to  the  following 
four  major  categories: 

(a)  Salaries  and  benefits. 

(b)  Administrative  support. 

(c)  Travel. 

(d)  Program  support. 

3.  Direct  program  support,  the  use  of 
contract  or  other  services  in  support  of 
the  line  organization's  direct  program,  is 
excluded  because  these  costs  are 
charged  directly  through  the  various 
categories  of  fees. 

4.  All  other  costs  (i.e.,  Salaries  and 
Benefits,  Travel,  Administrative 
Support,  and  Program  Support 
contracts/services  for  G&A  activities) 
represent  "in-house"  costs  and  are  to  be 
collected  by  allocating  them  uniformly 
over  the  total  number  of  direct  FTEs. 

Using  this  method,  which  was 
described  in  the  final  rules  published 
July  10,  1991  (56  FR  31472)  and  July  23. 
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1992  (57  PR  32691)  and  excluding  direct 
Program  Support  funds,  the  remaining 
$372.3  million  allocated  uniformly  to 
the  direct  FTEs  (1,619.1)  results  in  a  rate 
of  $229,912  per  FTE  for  FY  1993.  The 
Direct  FTE  Hourly  Rate  is  $132  per  hour 
(rounded  to  the  nearest  whole  dollar). 
This  rate  is  calculated  by  dividing 
$372.3  million  by  the  number  of  direct 
FTEs  (1.619.1  FTE)  and  the  number  of 
productive  hours  In  one  year  (1  744 
hours)  as  indicated  in  OMB  Qrcular  A- 
76,  "Performance  of  Conunercial 
Activities." 

Table  III.— FY  1993  Budget  Ajthority 
BY  Major  Category 

[In  miMons  01  dOUan] 


Salaries  and  benefits  .. 
Administrative  support 
Travel _ 


Total  nooprogram  support  obli- 
gations   „ 

Pfogram  support _ 


Total  budget  authority 

Less  direct  program  support  and  oft- 
settir>g  receipts 


Budget  allocated  to  dkact  FTE 
Professional  hourly  rate  „. 


$254.1 
83.8 
14.1 


352.0 
166.9 


518.9 
146.6 


372.3 
$132 


Section  J  70^1     Schedule  of  Fees  for 
Production  and  Utilization  Facilities, 
Review  of  Standard  Reference  Design 
Approvals,  Special  Projects.  Inspections 
and  Import  and  Export  Licenses 

The  proposed  licensing  and 
inspection  fees  in  this  section,  which 
are  based  on  full-cost  recovery,  are 
revised  to  reflect  the  FY  1993  budgeted 
costs  and  to  more  completely  recover 
costs  incurred  by  the  NRC  in  providing 
licensing  and  inspacticm  services  to 
identihable  recipients.  The  fees  assessed 
for  ser\'ices  provided  under  the 
schedule  are  based  on  the  professional 
hourly  rate  as  shown  in  §  170.20  and 
any  direct  program  support  (contractual 
services)  cost  expended  by  the  NRC 
Any  professional  hours  expended  on  or 
after  the  effective  date  of  this  rule  would 
be  assessed  at  the  FY  1993  rate  shown 
in  §  170^.  The  NRC  Is  proposing  to 
revise  the  amount  of  the  import  and 
export  hcensing  fiees  in  §  170.21,  facility 
Category  K  to  provide  for  the  proposed 
increase  in  the  hourly  rate  from  $123 
per  hour  to  $132  per  hour. 

Footnote  2  of  §  170.21  is  revised  to 
provide  that  for  those  applications 
currently  on  file  and  pending 
completion,  the  professional  hours 
expended  up  to  the  effective  date  of  this 
rule  will  be  assessed  at  the  professional 
rates  established  for  the  Jime  20, 1984, 
January  30,  1989.  July  2. 1990.  July  10. 


1991,  and  July  23, 1992,  rules  as 
appropriate.  For  topical  report 
appUcations  currently  on  file  which  are 
still  pending  completion  of  the  review, 
and  for  which  review  costs  have 
reached  the  applicable  fee  ceiling 
established  by  the  July  2. 1990.  rule,  the 
costs  incurred  after  any  appUcable 
ceiling  was  reached  through  August  8. 
1991,  will  not  be  billed  to  the  applicant. 
Any  professional  hours  expended  for 
the  review  of  topical  report 
applications,  amendments,  revisions  or 
supplements  to  a  topical  report  on  or 
after  August  9, 1991,  are  assessed  at  the 
applicable  rate  established  by  §  170.20. 

Section  170.31  Schedule  of  Fees  for 
Materials  Licenses  and  Otiter  Regulatory 
Services,  Including  Inspections  and 
Import  and  Export  Licenses 

The  licensing  and  inspection  fees  in 
this  section  would  be  revised  to  recover 
more  completely  the  FY  1993  costs 
incurred  by  the  Commission  in 
providing  licensing  and  inspection 
services  to  identifiable  recipients.  Those 
flat  fees,  which  are  based  on  the  average 
time  to  review  an  appUcation  or 
conduct  an  inspection,  have  been 
adjusted  to  reflect  both  the  proposed 
increase  in  the  professional  hourly  rate 
from  $123  per  hour  in  FY  1992  to  $132 
per  hour  in  FY  1993  and  the  revised 
average  professional  staff  hours  needed 
to  process  a  licensing  action  (new 
license,  renewal,  and  amendment)  and 
to  conduct  inspections. 

As  previously  indicated,  the  CFO  Act 
requires  that  the  NRC  conduct  a  review, 
on  a  biennial  basis,  of  fees  and  other 
chai^ges  imposed  by  the  agency  for  its 
services  and  revise  those  charges  to 
reflect  the  costs  incurred  in  providing 
the  services.  Consistent  with  the  CFO 
Act  requirement,  the  NRC  has 
completed  its  review  of  license  and 
inspection  fees  assessed  by  Lbe  agency. 
The  review  focused  on  the  flat  fees  that 
are  charged  nuclear  materials  users  for 
licensing  actions  (new  licenses, 
renewals,  and  amendments)  and  for 
inspections.  The  full  cost  license/ 
inspection  fees  (e.g..  for  reactor  and  fuel 
facilities)  and  annual  fees  were  not 
included  in  this  biennial  review  because 
the  hourly  rate  for  full  cost  fees  and  the 
annual  fees  are  reviewed  and  updated 
annually  in  order  to  recover  100  percent 
of  the  NRC  budget  authority. 

To  determine  the  hcensing  and 
inspection  flat  fees  for  materials 
licensees  and  applicants,  the  NRC  uses 
historical  data  to  determine  the  average 
number  of  professional  hours  required 
to  perform  a  licensing  action  or 
inspection  for  each  license  category. 
These  average  hours  are  multiplied  by 
the  proposed  professional  hourly  rate  of 


$132  per  hour  for  FY  1993.  Because  the 
professional  hourly  rate  is  updated 
annually,  the  biennial  review  examined 
only  the  average  number  of  hoursper 
hcensing  action  and  inspection.  The 
review  indicates  that  the  NRC  needs  to 
modify  the  average  number  of  hours  on 
which  the  current  licensing  and 
inspection  flat  fees  are  based  in  order  to 
recover  the  cost  of  providing  the 
licensing  and  inspection  services.  The 
average  number  of  hours  required  for 
licensing  actions  was  last  reviewed  and 
modified  in  1990  (55  PR  21173;  May  23. 
1990).  Thus  the  revised  houra  used  to 
determine  the  proposed  fees  for  FY  1993 
reflect  the  changes  in  the  licensing 
program  that  have  occurred  since  that 
time,  for  example,  new  initiatives 
underway  for  certain  types  of  licenses 
and  management  guidance  that 
reviewers  conduct  more  detailed 
reviews  of<:ertain  renewal  applications 
based  on  historical  enforcement  actions 
in  order  to  insure  public  health  and 
safety.  The  average  number  of  hours  for 
materials  licensing  actions  (new 
hcenses.  renewals  and  amendments) 
have  not  changed  significantly  for  most 
categories.  For  new  license  apphcations. 
approximately  60  percent  of  Lbe 
materials  license  population  would 
have  increases  of  less  than  25  percent, 
with  some  having  slight  decreases.  For 
license  renewals,  approximately  85 
percent  would  have  increases  of  less 
than  25  percent,  with  some  having 
decreases;  and  for  amendments, 
approximately  90  percent  would  have 
increases  of  less  than  25  percent  with 
some  having  decreases.  Only  2  percent 
of  the  materials  hcense  population 
would  have  increases  ot  100  percent  or  * 
greater,  far  example,  in  the  renewal 
area,  irradiator  hcenses  (fee  Categories 
3F  and  30)  and  hcenses  authorizix^ 
distribution  of  items  containing 
byproduct  material  to  persons  generally 
licensed  under  10  CFR  part  31  (fee 
Category  31). 

For  materials  inspections,  a 
distribution  of  the  changes  to  the 
inspection  fees  shows  that  inspection 
fees  would  increase  by  at  least  100 
percent  for  19  percent  of  the  hcenses. 
The  largest  increases  would  be  for 
inspections  conducted  of  those  Hcenses 
authorizing  byproduct  material  for  (1) 
broad  scope  processing  or 
manufacturing  of  items  for  commercial 
distribution  (fee  category  3A);  (2)  broad 
scope  research  and  development  (fee 
category  3L):  and  (3)  broad  scope 
medical  programs  (fee  category  78). 
Over  50  percent  of  the  hcenses  would 
have  increases  of  more  than  50  percent 
The  primary  reason  for  these  relatively 
large  increases  is  that  the  average 
number  of  houn  on  which  inspection 
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fees  are  based  has  not  been  updated 
since  1984  (49  PR  21293;  May  21. 1984). 
As  a  result,  the  average  number  of 

!)rofessional  hours  used  in  the  current 
ee  schedule  for  inspections  is  outdated. 
During  the  past  eight  years,  the  NRC's 
inspection  program  has  changed 
significantly.  In  some  program  areas,  for 
example,  NRC  management  guidance  in 
recent  years  has  emphasized  that,  based 
on  historical  enforcement  actions, 
inspections  be  more  thorough  and  in- 
depth  so  as  to  improve  public  health 
and  safety. 

The  review  of  the  inspection 
information  also  indicates  that  over  90 
percent  of  the  inspections  conducted  are 
routine  inspections.  As  a  result,  for  most 
fee  categories  either  no  nonroutine 
ins{>ections  were  conducted  or  a  very 
small  number  of  nonroutine  inspections 
were  completed.  For  these  reasons,  the 
NRC  is  proposing  for  fee  purposes  to 
combine  routine  and  nonroutine 
inspection  fees  into  a  single  fee  rather 
than  separate  fees  for  routine  and 
nonroutine  inspections.  This  proposed 
inspection  fee  will  be  assessed  for  either 
a  routine  or  a  nonroutine  inspection 
conducted  by  the  NRC. 

The  amounts  of  the  licensing  and 
inspection  flat  fees  were  rounded,  as  in 
FY  1991  and  FY  1992,  by  applying 
standard  rules  of  arithmetic  so  that  the 
amounts  rounded  would  be  de  minimus 
and  convenient  to  the  user.  Fees  that  are 
greater  than  $1,000  are  rounded  to  the 
nearest  $100.  Fees  under  $1,000  are 
rounded  to  the  nearest  $10. 

The  proposed  fees  are  applicable  to 
fee  categories  l.C  and  l.D;  2.B  and  2.C; 
3.A  through  3.P;  4.B  through  9.D.  lO.B, 
15A  through  15E  and  16.  The  proposed 
fees  will  be  assessed  for  applications 
filed  or  inspections  conducted  on  or 
after  the  effective  date  of  this  rule. 

For  those  licensing,  inspection,  and 
review  fees  assessed  that  are  based  on 
full-cost  recovery  (cost  for  professional 
staff  hours  plus  any  contractual 
services),  the  revised  hourly  rate  of 
$132.  as  shown  in  §  170.20.  will  apply 
to  those  professional  staff  hours 
expended  on  or  after  the  effective  date 
of  this  rule. 

Additional  language  is  proposed  for 
irradiator  fee  Categories  3F  and  3G  to 
clarify  that  those  two  fee  categories 
include  underwater  irradiators  for 
irradiation  of  materials  where  the  source 
is  not  exposed  for  irradiation  purposes. 
Although  the  sources  are  not  removed 
from  their  shielding  for  irradiation 
purposes,  underwater  irradiators  are  not 
self-shielded  as  are  the  small  irradiators 
in  fee  Category  3E,  The  underwater 
irradiators  are  large  irradiators,  and 
possession  limits  of  thousands  of  curies 
are  authorized  in  the  licenses.  The 


design  of  the  faciUty  is  important  to  the 
safe  use  of  both  exposed  source 
irradiators  and  underwater  irradiators, 
and  10  CFR  part  36  applies  the  same 
requirements  to  the  underwater 
irradiators  where  the  source  is  not 
exposed  for  irradiation  as  to  the  exposed 
source  irradiators.  The  average  costs  of 
conducting  license  reviews  and 
performing  inspections  of  the 
underwater  irradiators  where  the  source 
remains  shielded  during  irradiation  are 
similar  to  the  costs  for  irradiators  where 
the  source  is  exposed  during  irradiation. 

A  new  category  4D  is  proposed  to 
specifically  segregate  and  identify  those 
licenses  authorizing  the  receipt,  from 
other  persons,  of  byproduct  material  as 
defined  in  §  ll.e.(2)  of  the  Atomic 
Energy  Act  for  possession  and  disposal. 
Section  ll.e.{2)  byproduct  material  is 
the  tailings  or  wastes  produced  by  the 
extraction  or  concentration  of  uranium 
or  thorium  from  any  ore  processed 
primarily  for  its  source  material  content. 
This  proposed  change  is  based  on  the 
NRC's  recognition  of  increased  activity 
related  to  disposal  of  ll.e.(2)  byproduct 
material  and  to  better  distinguish  this 
unique  category  of  license. 

Part  171 

Section  171.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  is  being  added  to  comply 
with  Office  of  Management  and  Budget 
(OMB)  regulations  that  require  agencies 
to  give  the  public  notice,  or  a  negative 
declaration,  of  the  presence  of 
information  collection  requirements 
contained  in  Federal  regulations.  These 
revisions  are  of  a  minor  administrative 
nature  and  are  made  to  comply  with 
OMB  regulations. 

Section  171.11    Exemptions 

Paragraph  (a)  of  this  section  is  revised 
and  renumbered  as  (a)(1).  A  new 
paragraph  (a)(2)  is  added  which 
incorporates  the  specific  statutory 
exemption  provided  in  the  Energy 
Policy  Act  of  1992  for  certain  nonpower 
(research)  reactors  and  paragraphs  (b) 
and  (d),  the  exemption  section  for 
materials  licensees,  have  been  revised. 
Section  2903(a)(4)  of  the  Energy  Policy 
Act  amends  section  6101(c)  of  OBRA-90 
to  specifically  exempt  from  10  CFR  part 
171  annual  fees  certain  Federally  owned 
research  reactors  if— 

(1)  The  reactor  is  used  primarily  for 
educational  training  and  academic 
research  purposes:  and 

(2)  The  design  of  the  research  reactor 
satisfies  certain  technical  specifications 
set  forth  in  the  legislation.  For  purposes 
of  this  exemption  the  term  "research 
reactor"  means  a  nuclear  reactor  that — 


(i)  Is  licensed  by  the  Nuclear 
Regulatory  Commission  under  section 
104  c.  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
less;  and 

(ii)  If  so  licensed  for  operation  at  a 
thermal  power  level  of  more  than  1 
megawatt,  does  not  contain — 

(A)  A  circulating  loop  through  the 
core  in  which  the  licensee  conducts  fuel 
experiments; 

(B)  A  liquid  fuel  loading:  or 

(C)  An  experimental  facility  in  the 
core  in  excess  of  16  square  inches  in 
cross-section. 

The  NRC,  in  implementing  this 
provision  of  the  Energy  Policy  Act, 
intends  to  limit  the  exemption  in  10 
CFR  part  171  only  to  Federally  owned 
research  reactors. 

The  NRC,  in  making  this  required 
change,  is  not  intending  to  change  its 
exemption  policy.  As  in  FY  1991  and 
FY  1992,  the  NRC  plans  to  continue  a 
very  high  eligibility  threshold  for 
exemption  requests  and  reemphasizes 
its  intent  to  grant  exemptions  sparingly. 
Therefore,  the  NRC  strongly  discourages 
the  filing  of  exemption  requests  by 
licensees  who  have  previously  had 
exemption  requests  denied  unless  there 
are  significantly  changed  circumstances. 

Earlier  in  this  notice,  the  NRC 
discussed  its  proposal  to  continue 
exempting  nonprofit  educational 
institutions  from  annual  fees  for  FY 
1993. 

The  NRC  is  proposing  to  revise 
§  171.11(b)  to  not  only  require  that 
requests  for  exemptions  be  filed  with 
the  NRC  within  90  days  from  the 
effective  date  of  the  final  rule 
establishing  the  annual  fees  but  also  to 
require  that  clarification  of  or  questions 
relating  to  annual  fee  bills  must  also  be 
filed  within  90  days  fitim  the  date  of  the 
invoice. 

Exemption  requests,  or  any  requests 
to  clarify  the  bill,  will  not,  per  se, 
extend  the  interest-free  period  for 
payment  of  the  bill.  Bills  are  due  on  the 
effective  date  of  the  final  rule. 
Therefore,  only  payment  will  ensure 
avoidance  of  interest,  administrative, 
and  penalty  charges. 

Experience  in  considering  exemption 
requests  under  §  171.11  has  indicated 
that  §  171.11(d)  is  ambiguous  regarding 
whether  an  applicant  must  fulfill  all.  or 
only  one.  of  the  three  factors  listed  in 
the  exemption  provision  in  order  to  be 
considered  for  an  exemption.  The  NRC 
is  clarifying  the  section  to  indicate  that 
the  three  factors  should  not  be  read  as 
conjunctive  requirements  but  rather  as 
independent  considerations  which  can 
support  an  exemption  request. 
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The  NRC  notes  that  section  2903(c)  of 
the  Energy  Policy  Act  requires  the  NRC 
to  review  its  policy  for  assessment  of 
annual  fees,  under  section  6101(c)  of 
OBRA-90,  solicit  comment  on  the  need 
for  changes  to  this  policy,  and 
recommend  changes  in  existing  law  to 
the  Congress  the  NRC  finds  are  needed 
to  prevent  the  placement  of  an  unfair 
burden  on  certain  NRC  licensees, 
particularly  those  who  hold  licenses  to 
operate  Federally  owned  research 
reactors  used  primarily  for  educational 
training  and  academic  research 
purposes.  The  NRC  intends  to  solicit 
public  comment  on  the  need  for  changes 
to  NRC  fee  policy  in  a  separate  notice 
that  is  expected  to  be  published  in  the 
Federal  Repster  in  April  1993.  The 
Federal  Register  notice  for  this  action 
would  allow  for  a  90-day  public 
comment  period. 

The  NRC  also  notes  that  since  the  FY 
1992  final  rule  was  published  in  July 
1992,  licensees  have  continued  to  file 
requests  for  termination  with  the  NRC. 


Other  Ucensees  have  either  called  or 
written  to  the  NRC  since  the  final  rule 
became  effiactive  requesting  fiirther 
clarification  and  information  concerning 
die  annual  fees  assessed.  The  NRC  is 
responding  to  these  requests  as  quickly 
as  possible  but  it  was  unable  to  respond 
and  take  appropriate  action  on  all  of  the 
requests  before  the  end  of  the  fiscal  year 
on  September  30,  1992.  Footnote  1  of  10 
CFR  171.16  provides  that  tiM  annual  fee 
is  waived  where  a  license  is  terminated 
prior  to  October  1  of  each  fiscal  year. 
However,  based  on  the  number  of 
requests  filed,  the  NRC  is  proposing  to 
exempt  from  the  FY  1993  annual  fees 
those  Hcensees,  and  holders  of 
certificates,  registrations,  and  approvals 
who  either  filed  for  termination  of  their 
licenses  or  approvals  or  filed  for 
possession  only/storage  only  licenses 
prior  to  October  1. 1992,  and  were 
capable  of  permanently  ceasing  licensed 
activities  entirely  by  September  30. 
1992.  All  other  licensees  and  approval 
holders  who  held  a  license  or  approval 


on  October  1, 1092.  era  subject  to  the  FY 
1993  annual  fees. 

Section  171.15    Annual  Fee:  Reactor 
Operating  Licenses 

The  annual  fees  in  this  section  would 
be  revised  to  reflect  the  FY  1993 
budgeted  cosU.  Paragraphs  (a),  (b)(3). 
(c)(2),  (d),  and  (e)  would  be  revised  to 
comply  with  the  requirement  of  OBRA- 
90  to  recover  approximately  100  percent 
of  the  NRC  budget  for  FY  1993.  Table 
IV  shows  the  budgeted  costs  that  have 
been  allocated  to  operating  power 
reactors.  They  have  bem  expressed  in 
terms  of  the  NRC's  FY  1993  programs 
and  program  elements.  The  resulting 
totaJ  base  annual  fee  amount  for  power 
reactors  is  also  shown.  On  the  average, 
the  power  reactor  base  annual  fees  for 
FY  1993  have  ixujeased  approximately 
2.2  percent  above  the  FY  1992  annual 


Table  IV.— Allocation  of  NRC  FY  1993  Budget  to  Power  Reactors  Base  Fees' 

PoSan  In  thouMTxls] 


ardr 


Reactor  Safety  and  Safeguards  Regulation  (RSSR) 

Standard  reactor  designs  „ 

Reactor  license  renewal 

Reactor  and  site  ticenstng  »»!....."."^!!1"1.."."."!!."!!!!.. 

Resident  inspectiorw _"^ 

Regton-t)ased  inspections  J..".".. " 

Interns  (HQ  and  regions) !.."."..1.."!1.."!!!" " ** 

Special  fcispections ...1..""..."...".....".""".'." 

License  maintenance  and  safety  evaluations  "!"!I!1".."!!""."!!!""!! 

Plant  performance  

Human  perforrrtance  ~ 

Ott>er  safety  reviews  and  assistance  '. *" 


Program  etoment  tol^ 


Propgram 
support 


direct 
FTE 


Allocated  to  power  re- 
actors 


RSSR  Program  total 


$6,663 

913 

1,015 


4,628 


3.157 

8,606 

860 

6.920 


Reactor  Safety  Researcfi  (RSR) 

Standard  reactor  designs  

Reactor  eging  and  license  renewal ."»!11"!1"."."!."..!!."! 

Plant  pertormarKe  '*"" 

Human  reliat>illty  1.......Z"."..." 

Reactor  ecddent  analysis •  '  ••"".""l'""l"..'.".l....ZZ^^ 

Safety  issue  resolution  and  regulatory  improvement  !."!!ZIZ!! 


RSR  Program  total 


111.2 
14.6 
24.4 

204.0 

245.5 
45.0 
60.7 

222.3 
55.1 
61.0 
36.1 


Program 

support 


Dkeci 

FTE 


$6,363 
913 
995 


20,200 
22,293 
2,800 
6,150 
22,102 
11,590 


296 
13.4 
3.0 
7.2 
26.0 
38.5 


4,628 

3,157 
8,606 

860 
6.470 

658 


103.5 
146 
24.1 

204.0 

240.3 
46.0 
80.7 

222.3 
55.1 
56.4 
29.7 


32,650 


I  Nuclear  Material  and  Low  Level  (NMLL) 

NMU  (NMSS): 

Safeguards  licensing  and  inspection 

Threat  arxl  event  assess./intemational  safeguards "'""'""" 

Dev«<op  and  implement  inspection  activities  .„"...."! 

Uranium  recovery  licensing  and  irttpection  !."""!!Z.. 

Decommissioning  

MMLL  (R€S): 

Environmental  policy  and  decommissioning  


440 

1,600 

0 

350 
1,200 

1,925 


10.4 

12.7 

2.3 

9.7 

30.1 

9.0 


20,200 
21,493 
2,800 
6.150 
22.102 
11,590 


84,335 


1.055.7 


29.6 
13.3 
3.0 
7.2 
26.0 
36.5 


1,275 

0 

38 

200 

825 


117.6 


.1 
61 
1.3 

.2 
5.6 

3.8 


21672 


Federal  Register  /  Vol.  58,  No.  77  /  Friday,  April  23,  1993  /  Proposed  Rules 


Table  IV.— Allocatjon  of  NRC  FY  1993  Budget  to  Power  Reactors  Base  Fees^— Continued 

(Ootare  In  thousands] 


Pfogram  element  total 


Propgram 
support 


(Uract 
FTE 


Allocated  to  power  re- 
actors 


Program 
support 


Direct 
FTE 


NMLL  Program  total 


$2,338 


17.1 


Reactor  Special  and  Independent  Reviews,  Investigations,  and  Enforcement 

Diagnostic  evaluatkxts 

Incident  Investigatioos  

NRC  ifKJdent  response 

Operational  experience  evaluation  

Committee  on  review  generic  requirements 


350 

25 

2,005 

5.360 


RSIRIE  Program  Total 
Grarxl  total  


7.0 

1.0 

24.0 

34.0 

2.0 


350 

25 

2.005 

5,360 


7.0 

1.0 

24.0 

34.0 

2.0 


$7,740 


68.0 


$127,063 


1.258.4. 


Total  base  fee  amount  allocated  to  power  reactors:  $416.4  million' 

Less  estimated  Part  170  power  reactor  fees:  $100.0  million 

Part  171  base  fees  for  operating  power  reactors:  $316.4  million. 


'  Base  annual  fees  ir>clude  all  costs  attributable  to  the  operating  power  reactor  class  of  licensees.  The  base  fees  do  not  include  costs  allocated 
to  power  reactors  for  policy  reasons. 
*  Amount  is  obtained  by  multipiying  the  direct  FTE  times  the  rate  per  FTE  arxl  adding  the  program  support  funds. 

Based  on  the  information  in  Table  IV,  the  base  annual  fees  to  be  assessed  for  FY  1993  are  the  amounts  shown 
in  Table  V  below  for  each  nuclear  power  operating  license. 


Table  V.— Base  Annual  Fees  for  Operating  Power  Reactors 

Reactors 

Containnr)ent  type 

Annual  fee 

Westinghouse: 

1.    Beaver  Valley  1  

PWR  large  dry  containment 

$2,906,000 
2.906.000 
2.906.000 
2.906,000 
2,906.000 
2.906,000 
2,906.000 
2,906.000 
2,906.000 
2,903.000 
2,903,000 
2.906,000 
2,906,000 
2,906,000 
2,906,000 
2,906,000 
2,906,000 
2,906,000 
2.906.000 
2.906,000 
2,906,000 
2,906,000 
2.906,000 
2,906,000 
2,906,000 
2.906.000 
2,906.000 
2.906,000 
2,906,000 
2,903,000 
2,906,000 
2,906,000 
2,906,000 
2.906.000 
2,906,000 
2,906,000 
2,903,000 
2,906,000 
2.906.000 

2.    Beaver  Valley  2 

do  

3.    Braidwood  1  

do  

4.    Braidwood  2  

do  

5.    Byron  1  

do  

6.    Bryon  2 

^...do  .. 

7.    Callaway  1  

do  

8.    Comanche  Peak  1  

do  

9.    Diablo  Canyon  1   

do  

10.  Diablo  Canyon  2  

do  

11.  Farley  1  

do  

12.  Farley  2  

do  

13.  Ginna 

do 

14.  Haddam  Neck  

do  

15.  Harris  1 

do  

16.  Indian  Point  2 

do  ..  . 

17.  Indian  Points 

do  

18.  Kewaunee  

do  

19.  Millstone  3 

do  

20.  North  Anna  1  

do  

21.  North  Anna  2 

do  

22.  Point  Beach  1  

do  „,..„ 

do  

23.  Point  Beach  2 

24.  Prairie  Island  1  

do  

25.  Prairie  Island  2 

do  

26.  Robinson  2  

do 

27.  Salem  1  

do  

28.  Salem  2  

do 

29.  San  Onofre  1  

do  

30.  Seabrook  1  

do  

31.  South  Texas  1  

do  

32.  South  Texas  2 

do  

33.  Summer  1  

do  

34.  Surry  1  

do  .   . 

35.  Surry  2 

do  

36.  Trojan  

do  

37.  Turkey  Point  3 

do  

38.  Turkey  Point  4 

do 

Table  v.— Base  Annual  Fees  for  Operating  Power  REACTORS-Continued 


Reactors 


5J 
6. 
7. 
8. 
9. 


39.  Vogtie  1  

40.  Vogtie  2  

41.  Wolf  Creek  1  

42.  Zlon  1  

43.  Zion  2  

44.  Catawba  1  , 

45.  Catawba  2 

46.  Cook  1  

47.  Cook  2 

48.  McGuire  1 

49.  McGuire  2 

50.  Sequoyah  1  

51.  Sequoyah  2 

Combustion  Er>glneering: 

1.    Arkansas  2  

CaJvert  Cliffs  1 

Calvert  Cliffs  2 

Ft  Calhoun  1  

Maine  Yankee 

Millstone  2  

Palisades 

Pak)  Verde  1  

Pak)  Verde  2  

10.  Pak)  Verde  3  

11.SanOnofre2 

12.  San  Onofre  3 

13.  SL  Lude  1  

14.  St.  Lude  2 

15.  Waterford  3  

Babcock  &  Wik»x: 

1.   Arkansas  1  

2.i  Crystal  River  3  

Davis  Basse  1  

Oconee  1  

Oconee  2  

Oconee  3 

Three  Mile  Island  1 
General  Electnc: 

1.    Browns  Ferry  1  

2. !  Browns  Ferry  2 

Browrtt  Ferry  3 

Brunswtek  1  

Bainswk:k  2 

Clinton  1  , 

Cooper 

Dresden  2 

Dresden  3  

Duane  Amokl  


3. 

4. 
5. 
6. 
7. 


3. 

4. 
5. 
6. 
7. 
8. 
9. 
10. 


11.  Fermi  2 

12.  Fttzpatrtek 

13.  Grand  Gulf  1  

14.  Hatch  1  

15.  Hatch  2 

16.  Hope  Creek  1  

17.  LaSalle  1  

18.  LaSalle  2  

19.  Umerk*  1  

20.  Umertek  2 

21.  Millstone  1  

22.  Montkielto  

23.  Nine  Mile  Point  1 

24.  Nine  Mile  Point  2 

25.  Oyster  Creek  

26.  Peach  Bottom  2  . 

27.  Peach  Bottom  3  .. 

28.  Perry  1 

29.  Pilgrim  

30.  Quad  Cities  1  

31.  Quad  Cities  2 

32.  River  Bend  1  

33.  Susquehanna  1  ... 

34.  Susquehanna  2  ... 


Containment  type 


do  

do  ^„., 

do  

do  

do  

PWR— tee  Condenser 
do  


..do 
..do 
..do 
..do 
..do 
..do 


'••••■•••••••••••I 


PWR  Large  dry  containment 
do  


..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


..do 
..do 
..do 
..do 
..do 
..do 
..do 


Mark  I  . 

do  . 

do  . 

do  ., 

do  .. 

Mark  III 
Mark  I  .. 

do  .. 

do  .. 

do  .. 

do  .. 

do  .. 

Mark  III 
Mark!  .. 

do  .. 

do  .. 

Mark  II  . 

do  .. 

do  .. 

do  .. 

Mark  I  .. 

do  ... 

do  ... 

Mark  II  .. 
Mark  I  ... 

do  ... 

xio  ... 

Mark  III  . 
Mark  I  ... 

do  ... 

do  ... 

Mark  III  . 
Mark  II  .. 
do  ... 


Annual  fee 

2,906,000 
2.906.000 
2,906,000 
2,906,000 
2,906,000 
2,898,000 
2,898,000 
2,898,000 
2,898,000 
2,898.000 
2,898,000 
2,898,000 
2,898,000 

2.947.000 
2.947.000 
2.947.000 

2,947,000 
2,947,000 
2,947,000 
2,947,000 
2,943,000 
2,943.000 
2,943,000 
2,943.000 
2.943.000 
2.947,000 
2,947,000 
2,947.000 

2.898,000 
2,898.000 
2,698.000 
2.898.000 
2.898.000 
2,896.000 
2.898.000 

2,873,000 

2,873,000 

2,873,000 

2.873,000 

2.873,000 

2.965,000 

2.873,000 

2.873.000 

2,873.000 

2,873.000 

2,873,000 

2.873,000 

2,965,000 

2.873,000 

2.873.000 

2.873,000 

2.873,000 

2,873,000 

2.873.000 

2,873,000 

2.873.000 

2.873,000 

2.873.000 

2.873.000 

2.873,000 

2,873,000 

2,873,000 

2.965,000 

2,873.000 

2,873,000 

2,873.000 

2,965.000 

2.873.000 

2,873,000 
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Table  V.— Base  Annual  Fees  tor  Operating  Power  Reactors— Continued 


Reactors 

Containment  type 

Annual  fee 

36.  Vermont  Yanksa  ..._ 

Maikl  

2,873  000 

36.  Washington  Nudaar  2 „ 

Merit  H  

2  873  000 

Other  Raactofs: 

1.    Big  Ftock  F»oint  „ 

G£  dry  contairvnent  

2,873  000 

2.   Three  Miie  Island  2 

B&W  PWR-Oiy  containment 

2,896,000 

The  "Other  Reactors"  listed  in  Table 
V  have  not  been  included  in  the  fee  base 
because  historically  they  have  been 
granted  either  full  or  partial  exemptions 
from  the  annual  fees.  The  NRC  pro{>oses 
to  grant  a  partial  exemption  in  FY  1993 
to  Big  Rock  Point,  a  smaller  older 
reactor,  and  grant  a  full  exemption  for 
Three  Mile  Island  2  because  the 
authority  to  operate  TMI-2  was  revoked 
in  1979. 


Paragraph  (b)(3)  would  be  revised  to 
change  the  fiscal  year  references  from 
FY  1992  to  FY  1993.  Paragraph  (c)(2) 
would  be  amended  to  show  the  amount 
of  the  surcharge  for  FY  1993,  which  will 
be  added  to  the  base  annual  fee  for  each 
operating  power  reactor  shown  in  Table 
V.  This  surcharge  would  recover  those 
NRC  budgeted  costs  that  are  not  directly 
or  solely  attributable  to  operating  power 
reactors,  but  nevertheless  must  be 


recovered  to  comply  with  the 
requirements  of  OBRA-90.  The  NRC  has 
continued  its  previous  policy  decision 
to  recover  these  costs  from  operating 
power  reactors. 

The  FY  1993  budgeted  costs  related  to 
the  additional  charge  and  the  amount  of 
the  charge  are  calculated  as  follows: 


Category  of  costs 


1.  AcUvfties  not  attr1butat>le  to  an  existing  NRC  Itcar^see  or  class  of  licensee: 

a.  reviews  for  CX)E/DO0  reactor  projects,  West  Valley  Demonstratioo  Project,  DOE  Uranium  Mill  Tailing  Radiation  Control  Act 
(UMTRCA)  actiona 

b.  IntemationaJ  cooperative  safety  program  and  international  safeguards  activities;  ar>d  

c.  67%  of  low  ieve)  waste  disposal  generic  activities  

2.  Activities  not  assessed  Part  170  licensing  and  inspection  fees  or  Part  171  annual  fees  based  on  Corrwnission  policy: 

a.  activitiee  associated  with  nonprofit  educational  institutiorw;  arxl  

b.  costs  not  recovered  from  Part  171  for  small  entities "!..!!""!!"""!"!!!!!!!!!! 

Total  Budgeted  Costs  


FY  1993 

t>udgeted 

costs  ($  In 

miUions) 


The  annual  additional  charge  is 
determined  as  follows: 

Total  budgeted  costs+Total  number  of 
operating  reactors=$31.5 
million-^109=$289,000  per 
operating  power  reactor. 

On  the  basis  of  this  calculation,  an 
operating  power  reactor,  Beaver  Valley 
1,  for  example,  would  pay  a  base  annual 
fee  of  $2,906,000  and  an  additional 
charge  of  $289,000  for  a  total  annual  fee 
of  $3,195,000  for  FY  1993. 

Paragraph  (d)  would  be  revised  to 
show,  in  summary  form,  the  amount  of 
the  total  FY  1993  annual  fee,  including 
the  surcharge,  to  be  assessed  for  each 
major  type  of  operating  power  reector. 

Paragraph  (e)  would  be  revised  to 
show  the  amount  of  the  FY  1993  annual 
fee  for  non-power  (test  and  research) 
reactors.  In  FY  1993,  $520,000  in  costs 
are  attributable  to  those  commercial  and 
non-exempt  Federal  government 
organizations  that  are  licensed  to 
operate  test  and  research  reactors. 


Applying  these  costs  uniformly  to  those 
nonpower  reactors  which  are  not 
exempt  from  fees  results  in  an  annual 
fee  of  $65,000  per  operating  license.  The 
Energy  Policy  Act  provided  for  an 
exemption  for  certain  Federally  owned 
research  reactors  that  are  used  primarily 
for  educational  training  and  academic 
research  purposes  where  the  design  of 
the  reactor  satisBes  certain  technical 
specifications  set  forth  in  the  legislation. 
The  NRC  has  granted  an  exemption 
from  annual  fees  for  FY  1992  and  FY 
1993  to  the  Veterans  Administration 
Medical  Center,  Omaha,  Nebraska,  for 
its  research  reactor. 

Section  171.16    Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  Approvals, 
and  Government  Agencies  Licensed  by 
the  NRC 

Paragraph  (d)  would  be  revised  to 
reflect  the  FY  1993  budgeted  costs  for 


materials  licensees,  including 
Government  agencies  licensed  by  the 
NRC.  These  fees  are  necessary  to  recover 
the  FY  1993  generic  costs  totalling  $55.1 
million  applicable  to  fuel  facilities, 
uranium  recovery  facilities,  holders  of 
transportation  certificates  and  QA 
program  approvals,  and  other  materials 
licensees,  including  holders  of  sealed 
source  and  device  registrations. 

Tables  VI  and  VII  show  the  NRC 
program  elements  and  resources  that  are 
attributable  to  fuel  facilities  and 
materials  users,  respectively.  The  costs 
attributable  to  the  uranium  recovery 
class  of  licensees  are  those  associated 
with  uranium  recovery  licensing  and 
inspection.  For  transportation,  the  costs 
are  those  budgeted  for  transportation 
research,  licensing,  and  inspection. 
Similarly,  the  budgeted  costs  for  spent 
fuel  storage  are  those  for  spent  fuel 
storage  research,  licensing,  and 
inspection. 


Federal  Register  /  Vol.  58,  No.  77  /  Friday,  April  23.  1993  /  Proposed  Rules  21675 


Table  VI.— Allocation  of  NRC  FY  1993  Budget  to  Fuel  Facility  Base  Fees^ 


Total  program  ele- 
ment 


Program 
support 


NMLL  (Research)  

Radiation  Protection/Health  Effects: 
Environmental  Policy  and  Decommissioning 

NMLL  (Res)  Program  Total  

NMLL  (NMSS): 

Fuel  Facilities  LicTlnspections  

Event  Evaluation 

Safeguards  Licensing/Inspection  

Threat  and  Event  Assessment 

Decommissioning  

Uranium  Recove/y  (DAM  SAFETY) 

NMLL  (NMSS)  Program  Total  

NMLL  (MSIRIE) 
Incident  Response 


Total  NMLL 


Total  Base  Fee  Amount  Allocated  to  Fuel  Facilities 
Less  Part  170  Fuel  Facility  Fees  

Part  171  Base  Fees  for  Fuel  Facilities 


$1,640 
1.925 


FTE 


5.3 
9.0 


4,800 


440 
1,600 
1.050 

350 


157.9 
15.3 
19.4 
12.7 
21.8 
9.7 


3.0 


Allocated  to  fuel 
facility 


Program 

SUMXXt 


$350 
100 


450 
1.510 


440 

123 

190 

6 


2,269 


2.719 


FTE 


1.1 
.4 


1.5 

39.4 
3.8 

17.3 
1.5 
5.1 


67.1 
1.0 


69.6 


$18.7  mUlion.* 
4.3  million.' 


14  4  million 

&.M  annual  lee  Includes  all  costs  attributable  to  the  fuel  facility  dass  of  licensees.  The  base  fee  does  not  Indude  costs  allocated  to  fuel  fadltt.es  for 


reasons 


'Amount  Is  obtained  by  multlplylnQ  the  direct  FTE  times  the  rate  per  FTE  and  adding  the  program  support  funds. 

TABLE  VII.— ALLOCATION  OF  FY  1993  BUDGET  TO  MATERIAL  USERS  BASE  FEES ' 


policy 


NMLL  (Research): 

Materials  Licensee  Perfomiance  

Materials  Regulatory  Standards 

Radiation  Protection/Health  Effects  

Environmental  Policy  and  Decommissioning 

Total  NMLL  (Res)  

NMLL  (NMSS): 

Licensing/Inspection  of  Materials  Users  

Event  Evaluation  

Threat  and  Event  Assessment 

Decommissioning  

Low  level  waste— on  site  disposal 


Total 


Program 

support 

$,K 


Total  NMLL  (NMSS)  

NMLL  (MSIRIE): 
Analysis  and  Evaluation  of  Operational  Data 


Total  NMLL  Program 


$550 
1.000 
1,640 
1.925 


FTE 


.4 

12.1 

5.3 

9.0 


$2,300 

1.600 

1,050 

850 


256 


92.6 
15.3 
12.7 
21.8 
17.0 


8.0 


Allocated  to  mate*' 
rials  users 


Program 

SUWKXt 


$495 
854 

1,161 
900 


FTE 


$3,410 

2.070 

89 
684 
225 


$3,068 
113 


$6,591 


.4 

10.3 
3.8 
43 


18.8 

93.3 
11.9 


16.6 
1.9 


123.7 
4.5 


147.0 


Base  An>ount  Allocated  to  Materials  Users  ($,M) ^An  a  «,iiii«„  a 

Less  Part  170  Material  Users  Fees !f/  '^'"^• 


Part  171  Base  Fees  for  Material  Users 


$5.3  million. 
$35.1  million. 


poli??1L?S^.*'  '**  '"*^"  ""  "^'^  attributable  to  the  materials  dass  o»  licensees.  The  base  fee  does  rwt  Indude  costs  allocated  to  maie«lais  licensees  lor 
*  Amount  Is  obtained  by  multiplying  the  direct  FTE  times  the  rate  per  FTE  and  adding  the  program  support  funds. 


The  allocation  of  the  NRC's  $14.4 
million  in  budgeted  costs  to  the 
individual  fuel  facilities  is  based,  as  in 
FY  1991  and  FY  1992,  primarily  on  the 
conferees'  guidance  that  licensees  who 


require  the  greatest  expenditure  of  NRC  more  NRC  generic  safety  and  safeguards 

resources  should  pay  the  greatest  annual  costs  (e.g..  physical  security)  are 

fee.  Because  the  two  high-enriched  fuel  attributable  to  these  facilities. 

n^r  n",1n?  r  "^"i"'  Pf'"^''  .    ■  ,  "«'"«  ^'«  ^PP^^^^^  ^«  base  annual 

strategic  quantities  of  nuclear  matenals,  fee  for  each  facility  is  shown  below. 
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Annual  fee- 
safeguards 
and  safety 

High  Erwlched  Fuet: 

Nuctear  Fuel  Servicas  

Babcock  and  Wilcox  

$3,196,000 
3,196,000 

Subtotal 

Low  Enriched  Fuel: 
Siemens  Nuclear  Powef  ... 

Babcock  and  Wiicox  

General  Electric  

6,392,000 

1.219,000 
1,219.000 
1  219  000 

Westinghouse  

Combuslkin     Engineerinfl 
(Hematite) 

1,219,000 
1.219.000 

Subtotal 

UFj  Conversion: 
Allied  Signal  Corp 

6.095.000 
662  000 

Sequoyah  Fuels  Corp 

662!000 

Subtotal 

Other  fuel  tacillties  (5  fa- 
cilities     at      $122,000 
each)  

1,324,000 
610,000 

Total 

14.421.000 

One  of  the  Combustion  Engineering's 
(CE)  low  enriched  uranium  fuel 
facilities  has  not  been  included  in  the 
fee  base  because  of  the  D.C.  Circuit 
Court  of  Appeals  decision  of  March  16, 
1993,  that  directed  the  NRC  to  grant  an 
exemption  for  FY  1991  to  Combustion 
Engineering  for  one  of  its  two  facilities. 
As  a  result  of  the  Court's  decision,  the 
NRC  proposes  to  grant  an  exemption  for 
one  of  CE's  low  enriched  uranium  fuel 
facilities  for  FY  1992  and  FY  1993.  The 
NRC  will  therefore  calculate  its  FY  1993 
annual  fees  for  the  low  enriched  fuel 
category  by  dividing  its  budgeted  costs 
among  five  hcenses  rather  than  six 
licenses  as  done  previously. 

The  allocation  of  the  costs  attributable 
to  uranium  recovery  is  also  based  on  the 
conferees'  guidance  that  licensees  who 
require  the  greatest  expenditure  of  NRC 
resources  should  pay  the  greatest  annual 
fee.  It  is  estimated  that  approximately 
50  percent  of  the  $465,000  for  uranium 
recovery  is  attributable  to  uranium  mills 
(Class  I  facilities).  Approximately  27 
perdent  of  the  $465,000  for  uranium 
recovery  is  attributable  to  those  solution 
mining  licensees  who  do  not  generate 
uranium  mill  tailings  (Class  II  facilities). 
The  remaining  23  percent  is  allocated  to 
the  other  uranium  recovery  facilities 
(e.g.  extraction  of  metals  and  rare 
earths).  The  resulting  annual  fees  for 
each  class  of  licensee  are: 

Class  I  facilities  $58,100 

Class  II  facilities  .: 25.400 

Other  facilities 21.100 

For  spent  fuel  storage  licenses,  the 
generic  costs  of  $733,000  have  been 
spread  uniformly  among  those  licensees 
V  ho  hold  specific  or  general  licenses  for 


receipt  and  storage  of  spent  fuel  at  an 
ISFSI.  This  results  in  an  annual  fee  of 
$146,600. 

To  equitably  and  fairly  allocate  the 
$35.1  million  attributable  to  the 
approximately  6,800  diverse  material 
users  and  registrants,  the  NRC  has 
continued  to  base  the  annual  fee  on  the 
Part  170  application  and  inspection 
fees.  Because  the  application  and 
inspection  fees  are  indicative  of  the 
complexity  of  the  license,  this  approach 
continues  to  provide  a  proxy  for 
allocating  the  costs  to  the  diverse 
categories  of  licensees  based  on  how 
much  it  costs  NRC  to  regulate  each 
category.  The  fee  calculation  also 
continues  to  consider  the  inspection 
frequency  because  the  inspection 
frequency  is  indicative  of  the  safety  risk 
and  resulting  regulatory  costs  associated 
with  the  categories  of  licensees.  In 
summary,  the  annual  fee  for  these 
categories  of  licenses  is  developed  as 
follows: 
Annual  Fee  =  (Application  Fee  + 

Inspection  Fee/Inspection  Priority) 
X  Constant  +  (Unique  Category 
Costs). 
The  constant  is  the  multiple  necessary 
to  recover  $35.1  milUon  and  is  2.3  for 
FY  1993.  The  unique  costs  are  any 
special  costs  that  the  NRC  has  budgeted 
for  a  specific  category  of  licensees.  For 
FY  1993,  unique  costs  of  approximately 
$1.9  million  were  identified  for  the 
medical  improvement  program  which  is 
attributable  to  medical  licensees;  about 
$115,000  in  costs  were  identified  as 
being  attributable  to  radiography 
licensees;  and  about  $115,000  was 
identified  as  being  attributable  to 
irradiator  licensees.  The  changes  to 
materials  annual  fees  for  FY  1993  varies 
compared  to  the  FY  1992  annual  fees. 
Some  of  the  annual  fees  decrease  while 
other  annual  fees  increase.  There  are 
three  reasons  for  the  changes  in  the  fees 
compared  to  FY  1992.  First,  the  FY  1993 
budgeted  amount  attributable  to 
materials  licensees  is  about  12  percent 
higher  than  the  FY  1992  amount. 
Second,  the  number  of  licensees  to  be 
assessed  annual  fees  in  FY  1993  has 
decreased  about  4  percent  below  the  FY 
1992  levels  (from  about  7.100  to  about 
6,800).  Third,  the  changes  in  the  10  CFR 
Part  170  license  application  and 
inspection  fees  cause  a  redistribution  of 
the  costs  on  which  the  annual  fees  are 
based,  since  these  Part  170  fees  are  used 
as  a  proxy  to  determine  the  annual  fees. 
The  materials  fees  must  be  established 
at  the  proposed  levels  in  order  to 
comply  with  the  mandate  of  OBRA-90 
to  recover  approximately  100  percent  of 
the  NRC's  FY  1993  budget  authority.  A 
materials  licensee  may  pay  a  reduced 


annual  fee  if  the  licensee  qualifies  as  a 
small  entity  under  the  NRC's  size 
standards  and  tertifies  that  it  is  a  sraall 
entity  on  NRC  Form  526. 

To  recover  the  $4.4  million 
attributable  to  the  transportation  class  of 
licensees,  about  $1.0  miUion  will  be 
assessed  to  the  Department  of  Energy 
(DOE)  to  cover  all  of  its  transportation 
casks  under  Category  18.  The  remaining 
transportation  costs  for  generic  activities 
($3.4  million)  are  allocated  to  holders  of 
approved  QA  plans.  The  annual  fee  for 
approved  QA  plans  is  $67,400  for  users 
and  fabricators  and  $1,000  for  users 
only. 

Tne  amount  or  range  of  the  FY  1993 
base  annual  fees  for  all  materials 
licensees  is  summarized  as  follows: 

Materials'  Licenses  Base  Annual  Fee 
Ranges 


Category  of  license 

Annual  fees 

Part  70-High  enriched 

$3.2  million. 

fuel. 

Part  70 — Low  enricfied 

1.2  million. 

fuel. 

Part  40— UFb  conver- 

0.6  million. 

SKXl. 

Part  40— Uranium  re- 

21,100 to  58.100. 

covery. 

Part  30— Byproduct 

680  to  26,4001.' 

Material. 

Part  71— Transportation 

1,000  to  67,400 

of  Radioactive  Mate- 

rial. 

Part  72— Independent 

146,600. 

Storage  of  Spent  Nu- 

clear Fuel. 

'  Excludes  the  annual  fee  for  a  few  military 
"master"  materials  licenses  of  broad-scope 
issued  to  Government  agericies  which  is 
$358,400. 

Irradiator  fee  categories  3F  and  30  are 
being  broadened  to  include  underwater 
irradiators  for  irradiation  of  materials 
when  the  source  is  not  exposed  for 
irradiation  purposes.  Although  the 
sources  are  not  removed  from  their 
shielding  for  irradiation  purposes, 
underwater  irradiators  are  not  self- 
shielded  as  are  the  small  irradiators  in 
fee  Category  3E.  The  underwater 
irradiators  are  large  irradiators,  and 
possession  limits  of  thousands  of  curies 
are  authorized  in  the  licenses.  The 
design  of  the  facility  is  important  to  the 
safe  use  of  both  exposed  source 
irradiators  and  underwater  irradiators, 
and  10  CFR  36  applies  the  same 
requirements  to  the  underwater 
irradiators  where  the  source  is  not 
exposed  for  irradiation  as  to  the  exposed 
source  irradiators. 

A  new  Category  4D  is  proposed  to 
specifically  segregate  and  identify  those 
licenses  which  authorize  the  receipt, 
possession  and  disposal  of  byproduct 
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material,  as  defined  by  Section  ll.e.(2) 
of  the  Atomic  Energy  Act.  from  other 
persons.  This  proposed  change  is  based 
on  the  NfRC's  recognition  of  potential 
increased  activity  related  to  disposal  of 
ll.e.(2)  byproduct  material  and  to  better 
distinguish  this  unique  category  of 
license. 

Paragraph  (e)  would  be  amended  to 
establish  the  additional  charge  which  is 
to  be  added  to  the  base  annual  fees 
shown  in  paragraph  (d)  of  this  proposed 
rule.  The  alternatives  the  NRC  is 
considering  in  this  area  are  discussed  at 
some  length  in  Section  II  of  this  notice. 
This  surcharge  will  continue  to  be 
shown,  for  convenience,  with  the 
applicable  categories  in  paragraph  (d). 
Although  these  NRC  LLW  disposal 
regulatory  activities  are  not  directly 
attributable  to  regulation  of  NRC 
materials  licensees,  the  costs 
nevertheless  must  be  recovered  in  order 
to  comply  with  the  requirements  of 
OBRA-90.  The  NRC  has  continued  the 
previous  policy  decision  to  use  the 
volume  of  waste  disposed  of  by 
materials  licensees  to  determine  the 
percent  of  these  LLW  costs  to  be 
recovered  from  materials  licensees.  The 
additional  charge  will  recover 
approximately  33  percent  of  the  NRC 
budgeted  costs  of  $9.4  million  relating 
to  LLW  disposal  generic  activities 
because  these  materials  licensees 
disposed  of  33  percent  of  the  total  LLW 
that  was  disposed  of  by  NRC  licensees 
in  1990-1991.  This  percentage 
calculation  for  FY  1993  differs  from  the 
calculation  for  FY  1991  and  FY  1992 
because  LLW  disposed  by  Agreement 
State  licensees  was. subtracted  from  the 
total  prior  to  calculation  of  the 
percentage.  The  FY  1993  budgeted  costs 
related  to  the  additional  charge  and  the 
amount  of  the  charge  are  calculated  as 
follows: 


Category  of  costs 

1 

FY  1993 
budgeted 
costs  ($  In 

millions) 

1.  Activities  not  attributaWe  to 
an  existing  NRC  licensee  or 
dass  of  licensee.  I.e.,  33%  of 
LLW  disposal  generic  activi- 
ties  

$3.1 

Of  the  $3.1  million  in  budgeted  costs 
shown  above  for  LLW  activities,  45 
percent  of  the  amoimt  {$1.4  million) 
would  be  allocated  to  fuel  facilities 
included  in  Part  171  (14  facilities),  as 
follows:  $100,000  per  HEU,  LEU,  UF6 
facility  and  for  each  of  the  other  5  fuel 
facilities.  The  remaining  55  percent 
($1.7  million)  would  be  allocated  to  the 
material  Ucensees  in  categories  that 
generata  low  level  waste  (1.049 


licensees)  as  follows:  $1,600  per 
materials  hcense  except  for  those  in 
Category  17.  Those  licensees  that 
generate  a  significant  amount  of  low 
level  waste  for  purposes  of  the 
calculation  of  the  $1,600  surcharge  are 
in  fee  Categories  l.B,  l.D,  2.C.  3.A,  3.B, 
3.C,  3.L.  3.M,  3.N,  4.A.  4.B,  4.C.  4.D, 
5.B,  6.A,  and  7.B.  The  surcharge  for 
Category  17.  which  also  generate  and/or 
dispose  of  low  level  waste,  is  $23,7t)0. 

Of  the  $5.3  million  not  recovered 
from  small  entities,  $0.8  million  would 
be  allocated  to  fuel  facilities  and  other 
materials  licensees.  This  results  in  a 
surcharge  of  $120  per  category  for  each 
licensee  that  is  not  eligible  for  the  small 
entity  fee. 

On  the  basis  of  this  calculation,  a  fuel 
facility,  a  high  enriched  fuel  fabrication 
licensee,  for  example,  would  pay  a  base 
annual  fee  of  $3,196,000  and  an 
additional  charge  of  $289,000  for  LLW 
activities  and  small  entity  costs.  A 
medical  center  with  a  broad-scope 
program  would  pay  a  base  armual  fee  of 
$26,400  and  an  additional  charge  of 
$1,720,  for  a  total  annual  fee  of  $28,120 
for  FY  1993. 

Section  171.19    Payment 

This  section  would  be  revised  to  give 
credit  for  those  partial  pa)Tnents  made 
by  certain  licensees  in  FY  1993  toward 
their  FY  1993  annual  fees.  The  NRC 
anticipates  that  the  first,  second,  and 
third  quarterly  paynjents  for  FY  1993 
will  have  been  made  by  operating  power 
reactor  licensees  and  some  materials 
licensees  before  the  final  rule  is 
effective.  Therefore.  NRC  will  credit 
payments  received  for  those  three 
quarters  toward  the  total  annual  fee  to 
be  assessed.  The  NRC  will  adjust  the 
fourth  quarterly  bill  in  order  to  recover 
the  full  amount  of  the  revised  annual 
fee.  As  in  FY  1992,  payment  of  the 
annual  fee  is  due  on  the  effective  date 
of  the  rule  and  interest  accrues  from  the 
effective  date  of  the  rule.  However, 
interest  will  be  waived  if  payment  is 
received  within  30  days  from  the 
effective  date  of  the  rule. 

The  NRC  notes  that  many  licensees 
have  indicated  during  the  past  two  years 
that  although  they  held  a  valid  NRC 
license  authorizing  the  possession  and 
use  of  special  nuclear,  source,  or 
byproduct  material,  they  were  in  fact 
either  not  using  the  material  to  conduct 
operations  or  had  disposed  of  the 
material  and  no  longer  needed  the 
license.  In  particular,  this  issue  has  been 
raised  by  certain  uranium  mill  Ucmsees 
who  have  mills  not  currently  in 
operation.  In  responding  to  licensees 
about  this  matter,  the  NRC  has  stated 
that  annual  fees  are  assessed  based  on 
whether  a  licensee  holds  a  vahd  NRC 


license  that  authorizes  possession  and 
use  of  radioactive  material.  Whether  or 
not  a  licensee  is  actually  conducting 
operations  using  the  material  is  a  matter 
of  licensee  discretion.  The  NRC  cannot 
control  whether  a  licensee  elects  to 
possess  and  use  radioactive  material 
once  it  receives  a  license  from  the  NRC. 
Therefore,  the  NRC  reemphasizes  that 
the  annual  fees  will  be  assessed  based 
on  whether  a  licensee  holds  a  valid  NRC 
license  that  authorizes  possession  and 
use  of  radioactive  material.  To  remove 
any  uncertainty,  the  NRC  is  proposing 
minor  clarifying  amendments  to  10  CFR 
171.16,  footnotes  1  and  7. 

V.  EnTironmental  Impact:  Categorical 
Excluaion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  impact  assessment  has 
been  prepared  for  the  proposed 
regulation. 

VI.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  contains  no 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

Vn.  Regulatory  Analysis 

With  respect  to  10  CFR  part  170.  this 
proposed  rule  was  developed  pursuant 
to  title  V  of  the  Independent  Offices 
Appropriation  Act  of  1952  (lOAA)  (31 
U.S.C.  9701)  and  the  Commission's  fee 
guidelines.  When  developing  these 
guidelines  the  Commission  took  into 
account  guidance  provided  by  the  U.S. 
Supreme  Court  on  March  4. 1974,  in  its 
decision  of  National  Cable  Television 
Association,  Inc.  v.  United  States.  415 
U.S.  36  (1974)  and  Federal  Power 
Commission  v.  New  England  Power 
Company.  415  U.S.  345  (1974).  In  these 
decisions,  the  Court  held  that  the  lOAA 
authorizes  an  agency  to  charge  fees  for 
special  benefits  rendered  to  identifiable 
persons  measured  by  the  "value  to  the 
recipient"  of  the  agency  service.  The 
meaning  of  the  lOAA  was  further 
clarified  on  December  16, 1976.  by  four 
decisions  of  the  U.S.  Court  of  Appeals 
for  the  District  of  Columbia,  National 
Cable  Television  Association  v.  Federal 
Communications  Commission,  554  F.2d 
1094  (D.C  Cir.  1976);  National 
Association  of  Broadcasters  v.  Federal 
Communications  Commission.  554  F.2d 
1118  (D.C.  Qr.  1976);  Electronic 
Industries  Association  v.  Federal 
Communications  Commission,  554  F.2d 
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1109  (D.C.  Cir.  1976)  and  Capital  Cities 
Communication,  Inc.  v.  Federal 
Communications  Commission,  554  F.2d 
1135  (D.C.  Cir.  1976).  These  decisions  of 
the  Courts  enabled  the  Commission  to 
develop  fee  guidelines  that  are  still  used 
for  cost  recovery  and  fee  development 
purposes. 

The  Commission's  fee  guidelines  were 
upheld  on  August  24, 1979.  by  the  U.S. 
Court  of  Appeals  for  the  Fifth  Circuit  in 
Mississippi  Power  and  Light  Co.  v.  U.S. 
Nuclear  Regulatory  Commission,  601 
F.2d  223  (5lh  Cir.  1979),  cert,  denied, 
444  U.S.  1102  (1980).  The  Court  held 
that— 

(1)  The  NRC  had  the  authority  to 
recover  the  full  cost  of  providing 
services  to  identifiable  beneticiaries; 

(2)  The  NRC  could  properly  assess  a 
fee  for  the  costs  of  providing  routine 
inspections  necessary  to  ensure  a 
licensee's  compliance  with  the  Atomic 
Energy  Act  and  with  applicable 
regulations; 

(3)  The  NRC  could  charge  for  costs 
incurred  in  conducting  environmental 
reviews  required  by  NEPA; 

(4)  The  NRC  properly  included  the 
costs  of  uncontested  hearings  and  of 
administrative  and  technical  support 
services  in  the  fee  schedule; 

(5)  The  NRC  could  assess  a  fee  for 
renewing  a  license  to  operate  a  low- 
level  radioactive  waste  burial  site;  and 

(6)  The  NRC's  fees  were  not  arbitrary 
or  capricious. 

With  respect  to  10  CFR  part  171.  on 
November  5,  1990,  the  Congress  passed 
Public  Law  101-508,  the  Omnibus 
Budget  Reconcihation  Act  of  1990 
(OBRA-90).  For  FYs  1991  through  1995. 
OBRA-90  requires  that  approximately 
100  percent  of  the  NRC  budget  authority 
be  recovered  through  the  assessment  of 
fees.  To  accomplish  this  statutory 
requirement,  the  NRC.  in  accordance 
with  §  171.13,  is  publishing  the 
proposed  amount  of  the  FY  1993  annual 
fees  for  operating  reactor  licensees,  fuel 
cycle  licensees,  materials  licensees,  and 
holders  of  Certificates  of  Compliance, 
registrations  of  sealed  source  and 
devices  and  QA  program  approvals,  and 
Goveminent  agencies.  OBRA-90  and  the 
Conference  Committee  Report 
specifically  state  that — 

(1)  The  annual  fees  be  based  on  the 
Commission's  FY  1993  budget  of  $540.0 
million  less  the  amounts  collected  from 
Part  170  fees  and  the  funds  directly 
appropriated  from  the  NWF  to  cover  the 
NRC's  high  level  waste  program; 

(2)  The  annual  fees  shall,  to  the 
maximum  extent  practicable,  have  a 
reasonable  relationship  to  the  cost  of 
regulatory  services  provided  by  the 
Commission:  and 


(3)  The  annual  fees  be  assessed  to 
those  licensees  the  Commission,  in  its 
discretion,  determines  can  fairly, 
equitably,  and  practicably  contribute  to 
their  payment. 

Therefore,  when  developing  the 
annual  fees  for  operating  power  reactors 
the  NRC  continued  to  consider  the 
various  reactor  vendors,  the  types  of 
containment,  and  the  location  of  the 
operating  power  reactors.  The  annual 
fees  for  fuel  cycle  licensees,  materials 
licensees,  and  holders  of  certiRcates, 
registrations  and  approvals  and  for 
licenses  issued  to  Government  agencies 
take  into  account  the  type  of  facility  or 
approval  and  the  classes  of  the 
licensees. 

10  CFR  part  171,  which  established 
annual  fees  for  operating  power  reactors 
effective  October  20, 1986  (51  FR  33224; 
September  18, 1986),  was  challenged 
and  upheld  in  its  entirety  in  Florida 
Power  and  Light  Company  v.  United 
States,  846  F.2d  765  (D.C.  Cir.  1988), 
cert,  denied,  490  U.S.  1045  (1989). 

10  CFR  Parts  170  and  171.  which 
established  fees  based  on  the  FY  1989 
budget,  were  also  legally  challenged.  As 
a  result  of  the  Supreme  Court  decision 
in  Skinner  v.  Mid-American  Pipeline 
Co.,  109  S.  Ct.  1726  (1989).  and  the 
denial  of  certiorari  in  Florida  Power  and 
Light,  all  of  the  lawsuits  were 
withdrawn. 

The  NRC's  FY  1991  annual  fee  rule 
was  largely  upheld  recently  by  the  D.C. 
Qrcuit  Court  of  Appeals  in  Allied 
Signal  V.  NRC,  discussed  extensively 
earlier  in  this  notice. 

Vin.  Regulatory  Flexibility  Analysis 

The  NRC  is  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1990  to 
recover  approximately  100  percent  of  its 
budget  authority  through  the  assessment 
of  user  fees.  OBRA-90  further  requires 
that  the  NRC  establish  a  schedule  of 
charges  that  fairly  and  equitably 
allocates  the  aggregate  amount  of  these 
charges  among  licensees. 

This  proposed  rule  establishes  the 
schedules  of  fees  that  are  necessary  to 
implement  the  Congressional  mandate 
for  FY  1993.  The  proposed  rule  results 
in  an  increase  in  the  fees  charged  to 
most  licensees,  and  holders  of 
certificates,  registrations,  and  approvals, 
including  those  licensees  who  are 
classified  as  small  entities  under  the 
Regulatory  Flexibility  Act.  The 
Regulatory  Flexibility  Analysis, 
prepared  in  accordance  with  5  U.S.C. 
604,  is  included  as  appendix  A  to  this 
proposed  rule. 

K.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109.  does  not 


apply  to  this  proposed  rule  and  that  a 
backfit  analysis  is  not  required  for  this 
proposed  rule.  The  backfit  analysis  is 
not  required  because  these  amendments 
do  not  require  the  modification  of  or 
additions  to  systems,  structures. 
components,  or  design  of  a  facihty  or 
the  design  approval  or  manufacturing 
license  for  a  facility  or  the  procedures 
or  organization  required  to  design, 
construct  or  operate  a  facility. 

List  of  Subjects 

10  CFR  Part  170 

Byproduct  material,  Import  and 
export  licenses.  Intergovernmental 
relations.  Non-payment  penalties. 
Nuclear  materials.  Nuclear  power  piaiui> 
and  reactors.  Source  material.  Special 
nuclear  material. 

10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals.  Intergovernmental  relations. 
Non-payment  penalties.  Nuclear 
materials. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  5  U.S.C.  553,  the  NRC  is  proposing 
to  adopt  the  following  amendments  to 
10  CFR  Parts  170.  and  171. 

PART  170— f  EES  FOR  FACILTnES, 
MATERIALS.  IMPORT  AND  EXPORT 
LICENSES.  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954.  AS 
AMENDED 

1.  The  authority  citation  for  part  170 
is  revised  to  read  as  follows: 

Authority:  31  U.S.C  9701;  sec.  301,  Pub. 
L.  92-314.  86  Stat.  222  (42  U.S.C  2201w); 
sea  201,  88  Stat.  1242.  as  amended  (42 
U.S.C  5841);  sec.  205,  Pub.  L.  101-576, 104 
Stat.  2842  (31  U.S.C  902). 

2.  A  new  §  170.8  is  added  to  read  as 
follows: 

§  1 70.9    Information  coilaction 
requirwTMnt*:  0MB  approval. 

This  part  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

3.  Section  170.20  is  revised  to  read  as 
follows: 

1 1 70.20    Avaraga  coat  par  profaaaiortal 
ataff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects. 
Part  55  requalification  and  replacement 
examinations  and  tests,  other  required 
reviews,  approvals,  and  inspections 
under  §§  170.21  and  170.31  that  are 
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based  upon  the  full  costs  for  the  review 
or  inspection  will  be  calculated  using  a 
professional  staff-hour  rate  equivalent  to 
the  sum  of  the  average  cost  to  the 
agency  for  a  professional  staff  member, 
including  salary  and  benefits, 
administrative  support,  travel,  and 
certain  program  support.  The 
professional  staff-hour  rate  for  the  NRC 
based  on  the  FY  1993  budget  is  $132  per 
hour. 


4.  In  §  170.21,  the  introductory 
paragraph,  Category  K,  and  footnotes  1 
and  2  to  the  table  are  revised  to  read  as 
follows: 

1 1 70.21    Schadui*  of  f*M  for  production 
and  utMiMMon  faclHtt— .  iwAmm  of  atiKlard 
rafarancad  daaign  approvalt.  apacW 
projecta,  Inspactlona  and  import  and  export 
licanaaa. 

Applicants  for  construction  permits, 
manufacturing  licenses,  operating 

Schedule  of  FAat.rrY  Fees 

[See  footnotes  at  end  of  tatXe] 


licenses,  import  and  export  licenses, 
approvals  of  facility  standard  reference 
dasigns,  requalification  and  replacement 
examinations  for  reactor  operators,  and 
special  projects  and  holders  of 
construction  permits,  licenses,  and 
other  approvals  shall  pay  fees  for  the 
following  categories  of  services. 


Fadlity  categories  and  type  of 


Fees  '• ' 


C.  Import  and  export  licanaes: 
Licenses  for  ttie  Import  and  export  only  of  production  and  utilization  facilities  or  the  import  and  export  only  of  components  for 
producton  and  utilization  facilities  issued  pursuant  to  10  CFR  Part  110. 

1 .  Application  for  import  or  export  of  reactors  and  other  facilities  and  components  which  must  t)e  reviewed  by  the  CoovnIssJon 
arKJ  the  Executive  Branch,  for  example,  actions  under  10  CFR  110.40(b). 

Application-new  license 

Amendment  ......" 

2.  Application  for  Import  or  export  of  reactor  components  and  Initial  exports  of  other  equipment  recMrinaExecuttve  Branch  re^ 
view  only,  for  example,  those  actions  under  10  CFR  110.41(a)(1)  (8). 

Application-new  license 

Amendment  ..""!!!."."."!!!!."!!.".. 

3.  Application  for  export  of  componants  requiring  foreign  government  assurances  only.  

Appllcatiorv-new  licer^se _ „ _ _ 

Amendment  „„ _ „ !.!I™™"I'^!.".".".'.'.1'".""7 

4.  Application  lor  export  or  Import  of  other  facitity  components  and  equipment  not  requiring  CornmissJonrawiaw,  Exa^ 
Branch  review  or  foreign  government  assurances. 

Application-now  license _ 

Amendment  !...."!.""!.'"""!!!." 

5.  Minor  amendment  of  any  export  or  import  license  to  extend  the  expiration  data,  change  doniestic  infoinia&xi,  or  r^^ 
revisKxis  which  do  not  require  analysis  or  review. 

Amendment  


$6,600 
8.600 


5,300 
5,300 

3,300 
3,300 


1,300 
1.300 


130 


'  Fees  wil  not  becharged  for  orders  Issued  by  the  Commission  pursuant  to  §2.202  of  this  chapter  or  for  amendments  resulKng  spedficaily 
from  the  requirements  of  such  Commission  orders.  Fees  wiH  be  charged  kx  approvals  Issued  pursuant  to  a  speafic  exemption  provision  of  the 
Conjrr.issKxVs  regulations  under  TiUe  10  of  the  Code  of  Federal  RegulatHDns  (e.g.  §§50.12,  73.5)  and  any  other  sectwna  now  or  hereafter  in 
effect  reganjiess  of  whether  the  approvaJ  is  in  the  fonn  of  a  license  amendment  letter  of  approval,  safety  evaluation  report  or  other  form  Fees 
tor  licenses  in  this  schedule  that  are  initially  issued  for  less  than  full  power  are  based  on  review  through  the  issuance  of'  a  full  power  license 
genera  ly  full  power  is  considered  100  percent  of  the  facility's  full  rated  power).  Thus,  if  a  licensee  received  a  low  power  license  oTa  temporary 
icense  for  less  than  full  power  and  subsequently  receives  full  power  authority  (by  way  of  license  amendment  or  othenivise)  the  total  costs  lor  the 
hcense  will  be  detemnined  through  that  penod  when  authonty  is  granted  for  full  power  operation.  If  a  situation  arises  In  which  the  Commission 
detemTines  that  full  operating  power  for  a  particular  facility  should  be  less  than  100  percent  of  full  rated  power,  the  total  costs  tor  the  license  will 
be  at  that  decided  lower  operating  power  level  and  not  at  the  100  percent  capacity. 

Full  cost  fees  will  be  detennined  based  on  the  professional  staff  time  and  appropriate  contiactual  support  sendees  expended  For  those 
applications  currentiy  on  file  and  for  which  fees  are  determined  based  on  the  fuJi  cost  expended  for  the  reviww,  the  professional  staff  hours 
expended  for  the  review  of  the  appiication  up  to  the  effective  date  of  this  aile  wUI  be  determined  at  the  professional  rates  established  for  the 
June  20,  1984,  January  30,  1989,  July  2.  1990,  July  10,  1991,  and  July  23,  1992  mles  as  appropnate.  For  those  applications  currently  on  file  for 
vrfiich  review  oists  have  reached  an  applicable  fee  ceiling  established  by  the  June  20,  1984,  and  July  2,  1990,  rules  but  are  stiJI  pending 
completion  of  the  review,  the  cost  incurred  after  any  applicable  ceiling  was  reached  through  January  29,  1989,  will  not  be  billed  to  the  appiican" 
c'^L^o°n  staff-hours  expended  above  those  ceilings  on  or  after  January  30,  1989,  will  be  assessed  at  the  applicable  rates  established  by 

§170.20,  as  appropnate,  except  for  topical  reports  whose  costs  exceed  $50,000.  Costs  which  exceed  $50,000  for  each  topical  report 
amendmert^  revision  or  supplement  to  a  topical  report  completed  or  under  review  from  January  30,  1989,  through  August  8  1991  will  not  be 
c.?^  i«  ■  aPP"cant.  Any  professional  hours  expended  on  or  after  August  9,  1991,  wiH  be  assessed  at  the  applicable  rate  established  in 
§  170.20.  In  no  event  wril  ttw  total  review  costs  be  less  than  twice  the  hourly  rate  shown  in  §  1 70  20 


5.  Section  170.31  is  revised  to  read  as 
follows: 


S  170.31    Schedule  of  fee*  for  materials 
licenset  and  other  regulatory  servtcea, 
Including  Inspection*,  and  Import  and 
export  licenses. 

Applicants  \bs  matariak  licenses, 
import  and  export  licenses,  and  other 
regulatory  services  and  holders  of 


materials  licenses,  or  import  and  export 
licenses  shall  pay  fees  for  the  following 
categories  of  services.  This  schedule 
includes  fises  for  health  and  safety  and 
safeguards  inspections  where 
applicable. 
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Schedule  of  Materials  Fees 

(See  footnotes  at  end  ol  table] 


Category  of  niaterials  licenses  and  type  o(  fees ' 


Fee^J 


1 .  Special  nudear  material: 

A.  Licenses  for  possession  and  use  of  200  grams  or  more  of  plutonium  In  unsealed  form  or  350  grams  or  more  of  contained 
U-235  In  unsealed  fomn  or  200  grams  or  more  of  U-233  in  unsealed  form.  This  includes  applications  to  terminate  licenses 
as  well  as  licenses  authorizing  possession  only: 

License,  renewal,  amerxlment 

Inspections  

B.  Ucertses  for  receipt  arKJ  storage  of  spent  fuel  at  an  irxtopendent  spent  fuel  storage  installation  (ISFSI): 

License,  renewal,  amendment 

Inspections 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  contained  In  devices  used  In  Industrial 
measuring  systems.  Including  x-ray  fluorescence  analyzers:  '* 

Application — new  license 

Renewal ., 

Amendment _ „ „ 

Inspections  

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizirig  special  nuclear  material  In  unsealed  form  In  com- 
t>ination  that  would  constitute  a  critical  Quantity,  as  defined  In  §  150.1 1  of  this  chapter,  for  which  the  licensee  sfuUI  pay  the 
same  fees  as  those  kx  Category  1  A:  * 

Applicatiorv— new  license 

Renewal  

Amerxlment 

Inspections  

E.  Licenses  for  constaiction  and  operation  of  a  uranium  erwichment  facility: 

Application 

Ucerwe,  renewal,  amendment ; 

Inspections  

2.  Source  nr\ateriai: 

A.  Licenses  for  possession  and  use  of  source  material  In  recovery  operations  such  as  milling,  irvsitu  leaching,  heap^aching, 
refirw^  uranium  mill  concentrates  to  uranium  hexafluoride.  ore  buying  stations,  ion  exctuinge  facilities  arx)  in  processir>g  of 
ores  containing  source  n^terial  for  extraction  of  metaJs  other  than  urar^m  or  tfx>rium,  ir>ctuding  licenses  authorizing  the 
possession  of  byproduct  waste  material  (tailings)  from  source  material  recovery  operations,  as  well  as  Ucer^ses  authorizing 
the  possession  ar)d  mainterutnce  of  a  facility  in  a  stan(tt>y  mode: 

License,  rer>ewal,  amendment 

Irtspections  

B.  Licenses  for  possession  and  use  of  source  material  for  shielding: 

Applicatiorv— new  licer^so  

Renewal  „ „ 

Amerxlment 

Inspections  

C.  AH  other  source  material  licenses: 

Application — new  license  

Renewal  

Amendment 

Inspections 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  Issued  pursuant  to  Parts  30  and  33  of  this  cfiapter 
for  processir>g  or  manufacturing  of  items  containing  byproduct  material  for  convnercial  distribution: 

Application — new  license  

Renewal  

AmerxlrTient 

Inspections  

B.  Other  licenses  for  possession  arxJ  use  of  byproduct  material  issued  pursuant  to  Part  30  of  this  chapter  for  processing  or 
manufactunng  of  items  containing  byproduct  material  for  convnerdal  distribution: 

Applicatiorv— new  license  

Renewal  

Amerxlment „ „ 

Inspections  : 

C.  Licenses  issued  pursuant  to  §§32.72.  32.73,  and/or  32.74  of  this  chapter  authorizing  thei  processing  or  manufacturing  and 
distribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containing  by- 
product material: 

Applicatior) — new  license  

Renewal  „ 

Amerxlmerrt 

tnspectior^  

D.  Licenses  and  approvals  issued  pursuant  to  §§32.72.  32.73,  and/or  32.74  of  this  chapter  authorizing  distiibution  or  redis- 
bibution  of  radto-pharmaceuticais,  gerterators,  reagent  kits  and/or  sources  or  devices  not  involving  processing  of  byproduct 
nf^terial: 

Applicatior>— rtew  license  

Renewal  ^ „ 

Amendment 

Inspections  „ . .. 


C) 
C) 


$570 
670 
360 
660 


590 

420 

330 

1.100 

125.000 

n 


12 

220 

160 
260 
550 

2.500 

1,300 

450 

2.500 


2.600 

1.700 

460 

*  9.700 


1.200 

2,200 

600 

"3.000 


3.500 

3.000 

490 

3.300 


1.300 
540 
370 

3,000 
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Schedule  of  Materials  Fees— Continued 

[S«e  footnotes  at  end  o(  table] 


Category  of  materials  licensas  arxj  type  of  fees  * 


.  Ucer»ses  for  possession  and  use  of  byproduct  rnaterial  in  sealed  sources  for  irradiation  of  materials  In  wtUch  ttw  source  is 
not  removed  from  Its  shield  (self-shielded  units):  "^^  ■• 

Application — new  license  

Renewal  


Amendment 

Inspections """""""!"!""!!!!!!!""]]!!""!."""""!" 

F.  Ucenses  for  possession  and  use  of  less  ttvan  io.OOO  curies  orbyprodixjt  materiai'in'se^ 
rials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators  for  irradia- 
uon  ot  matenals  where  the  source  is  not  exposed  for  irradiation  purposes. 

Application — new  license  

Renewal  


Amendment _         ,  

Inspections  """"""""""Z""™" 

G.  Ucenses  for  possession  and  use  of  10,666  curies  or  more  erf  byproduct' TOteriiln'sei^^ 
rials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  undenwater  irradiators  for  irradia- 
tion of  matenals  where  the  source  is  not  exposed  for  irradiation  purposes. 

Application — new  license 

Renewal  1"."""""!""""!""""""  " * 

Amendment ""'ZZ"'"Z"'""'" 

Inspections  .""""!!""""!"""! ** 

H.  Ucenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  a>nt^^^^ 
quire  device  review  to  persons  exempt  from  the  licensing  requirements  of  Part  30  of  this  chapter,  except  specific  licenses 
authorizing  redistnbution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  licensing  reouire- 
ments  of  part  30  of  this  chapter 

Application — new  licer^se  

Renewal !."...""!!!"!"."."."."!"." 

Amendment .".!""!!!!."""""".""."!!"""". 

Inspections  """"""."!!""!!!."!""!." 

I.  Ucenses  issued  pursuant  to  Subpart  A  of  f'art"  32  of  this  c^iaptwto  diirtribute'tt 
bties  of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  Part 
30  of  this  chapter,  except  for  specific  licenses  authorizing  redistribution  of  Items  that  have  been  authorized  for  distribution 
to  persons  exempt  from  the  licensing  requirenients  of  Part  30  ot  this  chapter 

Applicafiorv— new  license  

Renewal  


Amendment 

Inspections 1.!!""!!!!."!!"!!"!"!!""""!!" 

J.  Ucenses  issued  pursuant  to  Subpart  B  of  Part  32  of  this  cf^apterto'distribiit'e'tte^^^^ 
quire  sealed  source  and/or  device  review  to  persons  generally  licensed  under  Part  31  of  this  chapter,  except  specific  li- 
censes authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  licensed  under 
Part  31  of  this  chapter: 
Applicatior)— new  license  

Renewal i.!!!!!!!!."!"!"""!™!!™!!!."!!!!" 

Amendment !!!!"!!!!."!!!"".""""""" 

Inspections  """'.."""."!"""""""""""""""!" 

K.  Ucenses  issued  pursuant  to  Subpart  B  of  F^art  32  of  ttiis  chapter  to  distribute  iteTOcoiiW^ 
bties  of  byproduct  mafenal  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  Part 
31  of  this  chapter,  except  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to 
persons  generally  licensed  under  Part  31  of  this  chapter 

Application — new  licertse  

Renewal  ...",.."."!!!!!."."." " 

Amendment I""!!!!!."!!."."!!!!!.." 

Inspections ".."."""!1""!!!!!!!!!!!!!!."!!!."™!  " 

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  materiai  Issued  jiijrsuant  to  Peu^^ 
tor  research  and  development  ttiat  do  not  authorize  commercial  distribution: 

Application— new  license  

Renewal  


Amendment 

Inspections !!!!!!!!!!"""!!!! 

K    other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  3(3  of  Ws  chapter  fw 
development  that  do  not  authorize  commercial  distribution: 
Application — new  license  

Renewal ™!!!™!!!!!!!!!™!!!!!!!™!" 

Amendment !«««!!!!!!!!!!!."!."!™!!!!!"!."!!!."!! 

Inspections ""!"!"""""!""!!!;'!"!""""!!" 

N.  Ucenses  that  authorize  sennces  for  other  licensees,  except  (i)  licenses  ttiat  authorize  oniyiJiibiBttoo^a^ 
sen/Ices  are  subject  to  the  fees  specified  In  fee  Category  3P.  and  (2)  licenses  that  authorize  waste  disposal  services  are 
subject  to  the  fees  specified  in  fee  Categories  4A,  4B,  4C,  and  4D: 
Application — new  license  

Renewal """"""!!"!""!!!!"!!!!!!."."."."." 

Amendment !...!"!!"."!!!!!""™."!!!"!!!!. 

Inspections '. ."."!!!""!"!"" 


Fee'  ' 


920 

750 

330 

1.200 


1,300 

1,000 

330 

$1,300 


5.200 

4.700 

630 

4,100 


2,400 

2,300 

600 

1,100 


4,600 
2,600 
1,100 
1.000 


2.100 

1,400 

370 

1,800 


1,900 

1.400 

260 

1,000 


4,100 

2,200 

620 

4,700 


1.400 

1,500 

690 

2,200 


1,700 

2.000 

670 

2,400 
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Schedule  of  Materials  Fees— Continued 

(Sm  foolNolM  at  and  o(  mUe] 


Categoiy  of  malBriata  lic«naM  and  type  o(  Ims  * 


O.  LicsnaM  tor  poansskm  and  um  of  by^oduct  material  isauad  pureuwit  to  Part  34  o(  tNa  chapter  tor  trvtosWirf  radtography 
ooerations: 

AppUcat>or>— new  license —...»._......._ „ 

Hen9wal  _ 

Amendment !!!!!!!!!!!!!! 

inspecttons „ !.""!!""!!"!!!!!"!"!!!"".."""] 

p.  All  other  specrtte  byproduct  malertel  licensee,  except  Itxwe  in  Categoiws  4A  through  90: 

Applicatron — new  Itcerwe  

ReriewaJ  - [ 

Amendmerrt 

Inspections  ]""!"" Z 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  spedai  nuclear  material  from 
other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposirf  by  the  Ucensee;  or  licenses  authorizing 
contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nudear  power  reactors;  or  licenses  for  recetpt  of  waste 
from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  padcages 
to  another  person  authorized  to  receive  or  dispose  of  waste  material: 

License,  rer>ewal,  amendment 

Inspections  

B.  Licenses  spedftcalty  authorizing  the  receipt  of  waste  byproduct  materia,  source  material,  or  apedal  nudaar  rnrterW  from 
other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  Ucensee  w«  dispose  of  the  nrtatericrf  by  trans- 
fer to  another  person  auttxinzed  to  receive  or  dispose  of  the  material: 

Application — r>ew  Hcense  _ 

Renewal  " " " 

AmerKJment _ „ 

Inspections  ' 

C.  Licenses  spedficatty  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  apedal  nudear 
material  from  other  persons.  The  Mcensee  wi«  dispose  of  the  material  by  transfer  to  another  person  authorized  to  recefve  or 
dispoee  of  Ihe  material: 

App«cattor>— new  Kcenee  

Rer>ewal  

Amendment ] '  " 

Inspecttons  .""''""'"'". 

D.  Lteenses  spedficalty  authorizing  the  receipt  from  other  persons  of  byproduct  material  as  defined  In  section  11  e.(2)  <rf  the 
Atomic  Energy  Act  for  possesston  and  disposal: 

Lk:ense.  renewal,  amendment „ _  _ 

Inspections  „ _  ~ ~ "' 

5.  Well  logging:  " 

A.  Licenses  for  possession  and  use  of  byproduct  n^aterial,  source  material,  and/or  special  nudear  material  for  weH  toggina 
wen  sun«ys,  and  tracer  studies  other  than  field  flooding  tracer  studies: 

Applk:atior>— new  Ik^ense  

Rertewal  „ 

Amendment „ _.!....!!"!!!!!.""!!I!Z 

Inspectiorts  _  "" 

B.  Lfcenses  for  possesston  and  use  of  byproduct  material  tor  field  Ifoocfing  tracer  stiidies: " 

Lk»nse,  renewal,  amendment „ 

lf«peclions  _ 

6.  Nudear  laundries: 

A.  Licenses  for  commercial  coUectton  and  laundry  of  items  contaminated  with  byproduct  material,  source  material  or  spedai 
nuclear  material: 

Applicatton— new  license 

Renewal 

Amendment ™ 

Inspections  '  " 

7.  Human  use  of  bypnxluct  source,  or  special  nudear  material:  

A.  Licenses  Issued  pursuant  to  Parts  30,  35,  40.  and  70  of  this  chapter  for  human  use  of  byproduct  material  source  material 
or  spedai  nudear  material  In  sealed  sources  contained  in  teletherapy  devices; 

Applicatioo— new  lk:ense  „ 

Renewal  .........." " " 

Amendment ' 

Irwpections  

B.  Uwnses  of  broad  scope  issued  to  niedicaJ  institutions  or  two  or  n^  ptiyidaw  iiijii^ 


Application — new  lk:ense 

Rer>ewal  

A^nendment  

Inspections  


35.  40.  and  70 

.      --.    icer 
or  special  nudear  material  in  sealed  sources  contaJr>ed  In  teletherapy  devices: 


of  mis  chapter  authorizing  research  and  development.  Induding  human  use  o*  byproduct  material,  axcUpt'ltoe^  tor  by- 
product matenal,  source  nuterial    "»■  «^r"»y.iol  n.i^lr^o, .«,;„!  i i_j ■    _j,      ....  '    .  ' 


Fee*  » 


3.800 

2.800 

690 

*3.500 

570 

670 

360 

1.500 


3.900 

2.100 

420 

2.300 


1.500 

1,100 

250 

2,800 


C) 

n 


3,700 

3,900 

650 

3,600 

(«) 
1,300 


4,500 

2,900 

700 

4,500 


3,700 

1,200 

550 

2,200 


2,600 

3.500 

500 

8.600 


>e2  ' 

3.800 

2.800 

690 

*  3.500 

570 

670 

360 

1.500 
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Schedule  of  Materials  Fees— Continued 

(See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees  ^ 


^■■SThoI'*^"  '***T'.  ^T^  ^  ^^  ^'  ^'  ^.  a^  70  of  this  chapter  fof  hurrun  use  o«  byproduct  material  source 

rreir?e:^i:;:^^rtrs;dSer^  "^  ^'^^^  ^•«'^-  ^^  "^•*^-  -  •^  ^- '-sis 

Appllcatjon— new  license  

Renewal  " 

Amendment "!"!"!'"!!!!!!!!." 

Inspections — — ~ 

8.  Civil  defense:  

A.  tteenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nudear  material  for  civil  defense  activi- 


AppiicatJon— new  license 

Renewal  [ 

AmerKlment ,"' 

Inspections 

9.  Device,  product,  or  sealed  source  safety  evaluation 


Fee*-' 


^'  SS  w!'!J*'*°"  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nudear  material 


except 


B 


fMctor  fuel  devices,  for  commercial  distribution: 

Application — each  device 

I  Amendment — each  device "!!..".."."!!.".".".."."! 

Inspections !""!!.""!!!"!" 

Safety  evaluation  of  devices  or  prodijirtiiiilitinir^b;;p';iJi;tiiiterii.' 
^SScSSS^^iS  "^.""T."^'"^"^'  Of.  and  for  use  by.  a  single  applica/rt.  eSS^ieSU?^^" 

Amendment— each  device ."""!»."™™!!™™™™ 

InsDdctions  ••••• ..,...,„ 

j  Application — each  source  

'Amendment — each  source 

Inspections  !..".". 

^'S^^l  VrS^r^^^^  ^f  ^""^^  «>"^i"i"9  byjji^uct'^teri^^^^ 
tured  in  accordance  with  the  unique  specifications  of.  and  for  use  by,  a  single  applicant  except  reactor  fuel-  "^""^ 

Application — each  source  

iAmendment — each  source 

Inspections  !!"."!.".""!. 

10.  Trarisportation  of  radioactive  material:  

A.  Evaluation  of  casks,  pacloges,  and  shipping  containers: 

Approval,  Renewal,  Amendment  

Inspections " 

B.  Evaluation  of  10  CFR  Part  71  quality  assurairca  programs: 

Application — Approval 

penewal  .""!!!!!!!!." 

Amendment "!"!!!!!."!!!!!!!""."! 

Inspections  ..........'... 

Review  of  standardized  spent  fuel  facilities: 

Approval,  Renewal,  Amendment  

Inspections  

12.  Special  projects:  

Approvals  and  preapplication/licensing  activities 

Inspections  

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance:   

Approvals  

Amendments,  revisions,  and  supplements !."!!!!." 

Reapproval 

B.  Inspections  related  to  spent  fuel  storage  cask  Certficate  of  Compiia^' 

C.  Inspections  related  to  storage  of  spent  fuel  under  §  72.210  of  this  chapter  

r«fdJ^'^iIf  ■  °l  ^^^!^l^'  "'^'^"^'  "^"'®^  ^  °^^'  approvals  authorizing  ■de;;;;;;;;;;';^ing;"^i;^ii;;i;;^iii;n" 

reclamation,  or  ate  restoration  activites  pursuant  to  10  CFR  Parts  30,  40.  70.  and  72  of  this  chapter- 

Approval.  Renewal.  Amendment  

Inspections  '''"'"". 

15.  Import  and  Export  licenses:  

'^^J^k"^^'''!"^"!  '°  ll^*""  P^^  ^  ^°  °'  ^'^  '^^^'^^  **^  ^  ""P°^  and  export  only  of  special  nudear  material,  source 
material,  byproduct  matenal,  heavy  wafer,  tritium,  or  nuclear  grade  graphite  ^^  "»i»"ai.  source 

^■^Rfw  2°"  '"^^"^^  ^'^'^  °*  ^^^  ^  °^^'  "^'®'*^  '^'^  ™5<  ^  ^«^«*e<l  by  the  Commission  and  the  Executive 
Branch,  for  example,  those  actions  under  10  CFR  110.40(b):  «-*«»^ui>»o 

Applicatiorn-new  license  

Amendment !.!."."!."!! " 

^  rS^?^^*?^  J°i  ""^  "^  f"^?  Of  sP«<:ia"""i^"eaV'^terii7f^av;;wateVr'^^^^ 
1l6.4lS)(2H8)  rratenals  requiring  Executive  Branch  review  only,  for  example,  those  actions  under  10  CFR 

Application — new  license  


11 


1,100 

1,400 

500 

2.100 


660 

700 

480 

1,000 


3,700 

1,300 

O 


1,800 
660 

n 


790 

260 

C) 


400 

130 

O 


370 

280 

320 

O 

i3 

n 

C) 

o 
o 


8,600 
8.600 


5,300 
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Schedule  of  Materm.s  Fees— Continued 

ISm  loolnolu  at  «nd  a(  tibtel 


Categofy  of  matsriaiB  liMnsM  and  lyiM  of  foes  < 


Fee- 


Amendmeot 


C.  Application  tor  export  of  routine  reioade  of  LEU  reactor  fuel  and  ei^xxts  of  eource  material  raquiiing  foreign  0ovemment 
assurarKss  only. 

Application — new  Ncerwa  

Amendnnent „ _ 

D.  Application  for  export  or  tinport  of  other  materlats  not  requiring  Comniission  review,  Executive  Branch  review  or  foteign 
govenrtment  assurances. 

Application — new  license  

Amendment „ _ _. 

E.  Minor  amendment  of  any  export  or  import  licanse  to  extend  the  expiration  date,  change  donriestic  Information  or  malce 
other  revisions  wtiich  do  rx>t  require  analysis  or  review. 

AmerKknent „ ., 

1€.  Reciprocity:  "" 

Agreement  State  licertsees  who  conduct  activities  in  a  nor>- Agreement  State  under  the  reciprodly  provisions  of  10  CFR  150.20. 

Application  (each  fWng  of  Form  241) 

Renewal  „ „ _ 

Amendment 

Irtspections  


5.300 


3.300 
3.300 


1.300 
1.300 


130 


700 
N/A 
N/A 

n 


Jymw  ot  /ess— Separate  charges  as  shown  In  the  schedule  win  t>e  assessed  for  praappOcatlon  consultations  ar>d  reviews  and  applications  lor 
new  licenses  and  approvals,  issuance  of  new  licenses  and  approvals,  amendments  and  renewals  to  existing  licertses  arxl  approvals,  safety 
evaiuatiors  of  sealed  sources  and  (*evtces,  and  inspections.  The  following  guidelines  apply  to  ttiese  charges: 

(a)AppAcaJion  /leea— Appiicatione  for  new  materialc  Hcenees  and  approvals;  applicatioos  to  reinstate  expired  llcertses  and  approvals  except 
trose  subject  to  fees  assessed  at  ful  cost;  and  applications  ftled  by  Agreement  State  licensees  to  register  under  the  general  license  provisions  of 
10  CFR  150.20,  must  be  accomparned  by  the  prsscnbed  application  fee  for  each  category,  except  that 

(1)  Appltcatior«  for  licenses  cove.nng  more  than  one  fee  category  of  special  ruxdea.'  materiaJ  or  source  material  must  be  accompanied  by  the 
prascribed  appitca6on  lee  lor  the  htgheet  fee  category;  and 

(2)  Applications  tor  licenses  under  Category  IE  must  be  accompanied  by  an  application  fee  of  $125,000. 

(b)  LKensa^aporovaUreview  tees— Fees  for  applications  for  new  licenses  and  approvals  and  for  preapplication  consultaliorw  and  reviews 
subiect  to  ful  cost  tees  ftee  Categories  1A,  IB,  IE,  2A,  4A,  40,  SB,  10A,  11,  12,  13A.  and  14)  are  due  upon  notificabon  by  the  Commission  in 
accordance  with  §170.12  (b),  (e),  aiTd  (t). 

(c)  Ranewai/napproval  tee»— Applicalioos  for  renewal  of  Hcerwes  and  approvals  must  t)e  accompanied  by  the  prescnt)ed  renewal  fee  for  each 
category,  except  that  fees  for  applicatione  tor  renewal  of  licenses  and  approvals  subjfct  to  fun  cost  fees  (fee  Categories  1A.  IB.  IE.  2A,  4A,  40, 
5B,  10A.  11,  12,  13A,  and  14)  are  due  upon  nottlication  by  the  Commisston  in  accordance  wrth  §  170.12(d). 

(d)  Anendmarit  fees — (1 )  Applicaoons  for  amendments  to  licerisas  arxj  approvals,  except  those  subject  to  fees  assessed  at  full  costs,  must  be 
accompanied  by  tf>e  prescribed  amendn'>©nt  fee  for  each  Ucense  affected.  An  application  for  an  amendment  to  a  license  or  approval  classified  in 
more  ttwn  one  fee  category  must  be  accompanied  by  tt\e  prescnbed  amendment  fee  for  the  category  affected  by  the  amendment  unless  the 
arrwndment  is  applicable  to  two  or  more  fee  categories  in  which  case  the  anwndment  fee  for  the  highest  fee  category  would  apply  For  those 
licenses  and  approvals  subject  to  f-M  costs  (fee  Cateoones  1A,  IB,  IE,  2A,  4A.  40,  58.  10A.  11.  12.  13A,  and  14),  amendment  lees  aia  due 
upon  notfication  by  the  Commissioo  in  accordance  with  §  170.12(c). 

(2)  An  appiicatJon  tor  amendn>enl  to  a  materials  license  or  approval  that  would  place  ttie  license  or  approval  In  a  higtier  fee  category  or  add  a 
new  fee  category  most  be  accompanied  by  the  prescntied  application  fee  for  the  new  category. 

(3)  An  application  for  amendment  to  a  license  or  approval  that  would  reduce  the  scope  of  a  liceneee's  program  to  a  tower  fee  category  must 
be  accompanied  by  tfte  prescribed  amer>dment  fee  lor  tho  lower  tee  category. 

(4)  Applications  to  termmale  licenses  authorizing  small  nnaterials  programs,  when  no  dismantling  or  decontamination  procedure  is  required  are 
not  subject  to  fees. 

(e)  inspection  Zees— Although  a  single  inspection  fee  is  shown  in  the  regulation,  separate  charges  will  be  assessed  tor  each  routine  and 
nonroutne  inspection  pertomied.  Including  inspections  conducted  by  the  NRC  of  Agreement  Stale  licensees  who  conduct  activities  in  non- 
Agreement  States  under  ttie  reciprocity  provisions  of  10  CFR  150.20.  Inspections  resulting  from  InvsstigatKxis  conducted  by  the  Office  of 
Investigations  and  nonroutine  inspectons  that  result  from  third-party  aIleqat»or>s  are  not  subject  to  fees.  If  a  licensee  holds  man  tfian  one 
matenais  'icense  at  a  single  tocation,  a  fee  equal  to  the  highest  fee  cateoory  covB'ad  by  the  licenses  win  tie  assessed  If  ttie  inspections  are 
conducted  at  the  same  time,  unless  the  ir^pection  fees  areTjased  on  the  full  cost  tc  conduct  the  insoectioa  The  fees  assessed  at  fuH  cost  wHI 
be  detenmioed  based  on  »te  professional  staff  time  required  to  conduct  the  inspection  muHiplied  by  the  rate  estaljlished  under  §  170  20  to  which 
any  applicable  contractual  support  senwces  costs  incurred  wOl  be  added.  Licenses  c^ivenng  more  than  one  category  win  be  changed  a  fee  equal 
to  the  highest  fee  category  covered  by  the  license.  Inspection  fees  are  due  upon  notfication  by  ttte  Commission  in  accordance  wUh  «170  12(q) 
See  Footnote  5  for  other  Inspectior  notes. 

'Fees  will  not  be  charged  for  orders  issued  by  the  Commission  pursuant  to  10  CFR  2.202  or  for  wrwndnitents  resulting  specifically  from  the 
requirements  of  such  Commission  orders.  However,  fees  will  be  charged  for  approvals  issued  pursuant  to  a  specific  exempbon  provision  of  the 
Commissions  requlations  under  title  10  of  the  Code  of  Federal  Regulations  (eg,  10  CFR  30  1 1.  40.14,  70  14,  715,  and  any  other  sectxyw  now 
or  hereafter  in  effect)  regardless  of  whether  the  approval  Is  In  the  form  of  a  license  amendment,  letter  of  approval,  safety  evaluation  report,  or 
ofher  form.  In  addition  to  the  fee  sTiOwn,  an  applictint  may  be  assessed  an  additional  fee  for  sealed  source  arxl  device  evaluations  as  shown  In 
Categoaes  9A  through  90. 

'  Full  cost  fees  wHl  be  determined  based  on  the  professional  staff  time  and  appropriate  contractual  support  services  expended.  For  those 
applications  currently  on  file  and  iot  which  tees  are  determined  based  on  the  full  cost  expended  tor  the  review,  the  profeseional  staff  hours 
experxied  for  the  review  of  the  application  up  to  tfie  effectivo  date  of  this  rule  will  be  determined  at  the  professional  rates  sstat)lisf>ed  for  ttie 
June  20,  1984,  January  30,  1989,  July  2,  1990,  July  10,  1991,  and  July  23,  1992,  rules,  as  appropnate.  For  those  applications  currenHy  on  Hie 
for  which  reijew  costs  have  reached  an  applicable  fee  oeiltng  established  by  the  June  20,  1984.  and  July  2,  1990  mlee.  but  are  siiU  pending 
completion  of  the  review,  the  cost  iiKurred  after  any  applicable  ceiling  was  reached  through  January  29.  1989,  will  not  be  billed  to  the  applicant 
Any  professional  staff-hours  expenoed  above  those  ceilings  on  or  after  January  30,  1989,  will  be  assessed  at  tne  applicable  rates  established  by 
§17020,  as  appropriate,  except  for  topnal  reports  whose  costs  exceed  S50,000.  Costs  whch  exceed  $50,000  for  each  topical  report, 
amendment,  revision,  or  supplemert  to  a  topical  report  corrpleted  or  under  review  ^om  January  30.  1989,  through  August  8  1991  ¥wn  not  be 
b«ed  to  the  applicant.  Any  pfofessnnei  hours  expended  on  or  after  August  9,  1991,  wiH  be  assessed  at  the  applicable  rate  established  ir 
§170.20.  In  no  event  wiU  the  total  review  costs  be  lees  than  twice  »«e  hourly  rate  shown  in  §  170.20. 

Licensees  paying  toM  undw  Catagories  1A,  IB.  and  IE  are  rwit  subject  to  fees  under  Categorie*  1C  and  10  for  sealed  sources  authorUed 
m  the  same  iKsrwe  axc^  in  thoae  instances  in  whK:h  an  appicalion  deals  only  with  the  sealed  souroM  autwrized  by  the  license.  Applicants  for 
new  licenses  or  renewal  of  existing  licenses  that  cover  both  byproduct  material  and  special  nuclear  material  in  sealed  sources  for  use  In  oauaina 
devices  will  pay  the  appropnate  appiicatwn  or  renewal  fee  for  fee  Category  1C  only.  •-  »  -w 
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For  a  license  authorizing  shielded  radiographic  installatiorw  or  manufacturing  Installations  at  more  than  one  address  a  seoarafa  fae  w,\\  h« 
^AltS  "^  '"''''^°"  °*  ^  ^'^-  ""^P*  *^^'  **  '^^  '""'^P^  installafonslre  inspected  duringl  ^leTsit  a  ^^ie  msS^S  S  31  S 


assessed. 
•  Full  cost. 
7  Fees  as  specified  in  appropriate  fee  categories  in  this  section 


PART  1 71— ANNUAL  FEES  FOR 
REACTOR  OPERATING  LICENSES. 
AND  FUEL  CYCLE  LICENSES  AND 
MATERIALS  LICENSES,  INCLUDING 
HOLDERS  OF  CERTIFICATES  OF 
COMPUANCE,  REGISTRATIONS,  AND 
QUALITY  ASSURANCE  PROGRAM 
APPROVALS  AND  GOVERNMENT 
ACENUES  LICENSED  BY  THE  NRC 

6.  The  authority  citation  for  part  171 
is  revised  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272, 100 
Stat.  146,  as  amended  by  sec.  5601,  Pub.  L. 
100-203, 101  Stat.  1330,  as  amended  by  Sec. 
3201.  Pub.  L.  101-239, 103  Stat.  2106  as 
amended  by  sec.  6101,  Pub.  L.  101-508, 104 
Stat.  1388,  (42  U.S.C.  2213);  sec.  301,  Pub.  L. 
92-314,  8«  Stat.  222  (42  U.S.C.  2201(w)):  sec. 
201,  88  Stat.  1242  as  amended  (42  U.S.C. 
5841);  sec.  2903,  Pub.  L.  102-486, 106  Stat. 
3125,  (42  U.S.C.  2214  note). 

7.  A  new  §  171.8  is  added  as  follows; 

§171.8    Information  colloction 
requirements:  0MB  approval. 

This  part  contains  no  information 
collection  requirements  and  therefore  is 
not  subject  to  the  requirements  of  the 
Paperwoijk  Reduction  Act  of  1980  (44 
U.S.C.  34D1  et seq). 

8.  In  §  171.11,  paragraphs  (a),  (b),  and 
(d)  are  revised  to  read  as  follows: 

§171.11    Exemptiona. 

(a)  An  annual  fee  is  not  required  for: 

(1)  A  cbnstniction  permit  or  license 
applied  for  by,  or  issued  to,  a  nonprofit 
educational  institution  for  a  production 
or  utilizaton  facility,  other  than  a 
power  reactor,  or  for  the  posse.ssion  and 
use  of  byproduct  material,  source 
material,  tsr  special  nuclear  material.     ^ 
This  exenjption  does  not  apply  to  those 
byproduct,  source,  or  special  nuclear 
material  licenses  which  authorize: 

(i)  Human  use; 

(ii)  Remunerated  services  to  other 
persons; 

(iii)  Distribution  of  byproduct 
material,  source  material,  or  special 
nucJear  material  or  products  containing 
byproduct  material,  source  material,  or 
special  nuclear  material;  and 

(iv)  Activities  performed  under  a 
Government  contract. 


(2)  Federally  owmed  research  reactors 
used  primarily  for  educational  training 
and  academic  research  purposes.  For 
purposes  of  this  exemption,  the  term 
research  reactor  means  a  nuclear  reactor 
that— 

(i)  Is  licensed  by  the  Nuclear 
Regulatory  Commission  under  Section 
104  c.  of  tlie  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2134(c))  for  operation  at  a 
thermal  power  level  of  10  megawatts  or 
less;  and 

(ii)  If  90  licensed  for  operation  et  a 
thermal  power  level  of  more  than  1 
megawatt,  does  not  contain — 

(A)  A  circulating  loop  through  the 
core  in  which  the  licensee  conducts  fuel 
experiments; 

(B)  A  liquid  fuel  loading;  or 

(C)  An  experimental  facility  in  the 
core  in  excess  of  16  square  inches  in 
cross-section. 

(b)  The  Commission  may,  upon 
application  by  an  interested  person  or 
on  its  own  initiative,  grant  an 
exemption  from  the  requirements  of  this 
part  that  it  determines  is  auttiorized  by 
law  or  otherwise  in  the  public  interest. 
Requests  for  exemption  must  be  filed 
with  the  NRC  within  90  days  from  the 
effective  date  of  the  final  rule 
establishing  the  annual  fees  for  which 
the  exemption  is  sought  in  order  to  be 
considered.  Absent  extraordinary 
circumstances,  any  exemption  requests 
filed  beyond  that  date  will  not  be 
considered.  The  filing  of  an  exemption 
request  does  not  extend  the  date  on 
which  the  bill  is  payable.  Only  timely 
payment  in  full  ensures  avoidance  of 
interest  and  penalty  charges.  If  a  partial 
or  full  exemption  is  granted,  any 
overpayment  will  be  refunded.  Requests 
for  clarification  of  or  questions  relating 
to  an  annual  fee  bill  must  also  be  filed 
within  90  days  from  the  date  of  the 
initial  invoice  to  be  considered. 
*        *        •        •        • 

(d)  The  Commission  may  grant  a 
materials  licensee  an  exemption  from 
the  annual  fee  only  if  it  determines  that 
the  annual  fee  is  not  based  on  a  fair  and 
equitable  allocation  of  the  NRC  costs.  It 
is  the  intention  of  the  Commission  that 
such  exemptions  will  be  rarely  granted. 


The  following  factors  must  be  fulfilled 
as  determined  by  the  Commission  for  an 
exemption  to  be  granted: 

(1)  There  are  data  specifically 
indicating  that  the  assessment  of  the 
annual  fee  will  result  in  a  significantly 
disproportionate  allocation  of  costs  to 
the  licensee,  or  class  of  licensees;  or 

(2)  There  is  clear  and  convincing 
evidence  that  the  budgeted  generic  costs 
attributable  to  the  class  of  licensees  are 
neither  directly  or  indirectly  related  to 
the  specific  class  of  licensee  nor 
explicitly  allocated  to  the  licensee  by 
Commission  policy  decisions;  or 

(3)  Any  other  relevant  matter  that  the 
licensee  believes  shows  that  the  annual 
fee  was  not  based  on  a  fair  and  equitable 
allocation  of  NRC  costs. 

9.  In  §  171.15.  paragraphs  (a),  (bJO), 
(c)(2),  (d).  and  (e)  are  revised  to  read  as 
follows: 

§  171.15    Annual  faas:  Raactor  operating 
licanaaa. 

(a)  Each  person  licensed  to  operate  a 
power,  test  or  research  reactor  shall  pay 
tlie  annual  fee  for  each  unit  for  which 
the  person  holds  an  ope-i-ating  license  at 
any  time  during  the  Federal  FY  in 
which  the  fee  is  due,  except  for  those 
test  and  research  reactors  exempted  in 
§171.11  (a)(1)  and  (a)(2). 

(b)*  •  • 

(3)  Generic  activities  required  largely 
for  NRC  to  regulate  power  reactors,  e.g., 
updating  Part  50  of  tliis  chapter,  or 
operating  the  Incident  Response  Center. 
The  base  FY  1993  annuel  fees  for  each 
operating  power  reactor  subje..t  to  fees 
under  this  section  and  which  must  be 
collected  before  September  30, 1993,  are 
shown  in  paragraph  (d)  of  this  section. 

(c)*  •  * 

(2)  The  FY  1993  surcharge  to  be 
added  to  each  operating  power  reactor 
is  $289,000.  This  amount  is  calculated 
by  dividing  the  total  cost  for  these 
activities  ($31.5  million)  by  the  number 
of  operating  power  reactors  (109). 

(d)  The  FY  1993  Part  171  annual  fees 
for  operating  powex  reactors  are  as 
fellows: 


Part  171  Annual  Fees  by 'Reactor  Category' 

[Fees  In  Thousands] 


Reactor  vendor 


E>abcock/W|lcox 


Numt>er 


Base  fee 


$2,898 


Added 
charge 


$289 


Total  fee 


$3,187 


Estimated  collec- 
tions 


$22,309 
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Part  171  Annual  Fees  by  Reactor  Category '—Continued 

[Faee  In  Thousands] 


Rsactor  vendor 


Number 


Base  fee 


Added 
charge 


Totaifee 


Estimated  collec- 
tions 


Comtxjstion  Eng. 

GE  Meik  I  

GE  Marie  II  

GE  MafX  III  

Westioghotffla  .... 


Totato 


15 

24 

8 

4 
51 


2,947 
2.873 
2,873 
2,965 
2,906 


289 
289 
289 
289 
289 


3,236 
3,162 
3.162 
3,254 
3,195 


109 


'  Fees  assessed  wM  vary  tor  plants  West  o*  the  Rocky  Mountains  and  tor  Westinghouse  plants  with  ice  condensers. 


48,540 
75.888 
25,296 
13,016 
162,945 


347,994 


(e)  The  annual  fees  for  licensees 
authorized  to  operate  a  nonpower  (test 
and  research)  reactor  licensed  under 
Part  50  of  this  chapter  except  for  those 
reactors  exempted  from  fees  under 
§  171.11(a),  are  as  follows: 
Research  reactor — $65,000 
Test  reactor — $65,000 

lO.In  S  171.16,  the  introductory  text 
of  paragraph  (c)  and  paragraphs  (c)(4), 
(d),  and  (e)  are  revised  to  read  as 
follows: 

f  171.16    Annual  fM«:  MaterMs  llcwiseM, 
holdera  ot  oartHlcatM  of  eompllanc*, 
holdere  of  a —led  aouro*  and  device 
registration*,  holders  of  quality  assurance 
program  approvsts  artd  government 
egsnctse  Nosneed  by  the  NRC. 

(c)  A  licensee  who  is  required  to  pay 
an  annual  fee  under  this  section  may 
qualify  as  a  small  entity.  If  a  licensee 


qualifies  as  a  small  entity  and  provides 
the  Commission  with  the  proper 
certification,  the  licensee  may  pay 
reduced  annual  fees  for  FY  1993  as 
follows: 


Maximum 

annual  tee 

per  licensed 

category 

Small   Businesses   and   Small 

Not-Fof-Profit    OganizatiOfW 

(Gross  Annual  Receipts): 

$250,000  10  $3  5  million  

$1,800 

Less  than  $250,000 

400 

Private     Practice     Physicians 

(Gross  Annual  Receipts): 

$250,000  to  $1.0  million  

1,800 

Less  than  $250,000 

400 

Small   Governmental   Jurisdic- 

tions (Including  publicly  sup- 

ported   educatKmal    Institu- 

tions) (Population): 

20,000  to  50,000 

1.800 

Maxinnum 

annual  fee 

per  licensed 

category 

Less  than  20,000 

400 

Educational  Institutions  that  are 
not   State   or   Publicly  Sup- 
ported, and  have  500  Em- 
ployees or  Less 

1.800 

(4)  The  maximum  annual  fee  (base 
annual  fee  plus  surcharge)  a  small  entity 
is  required  to  pay  for  FY  1993  is  $1,800 
for  each  category  applicable  to  the 
license(s). 

(d)  The  FY  1993  annual  fees  for 
materials  licensees  and  holders  of 
certificates,  registrations  or  approvals 
subject  to  fees  under  this  section  are  as 
follows: 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC 

(Sm  lootnotM  St  end  ol  tibta) 


Category  of  materials  licensea 


1.  SpeciaJ  nudear  material: 
A.  (1)  Licenses  for  possession  and  use  of  U-23S  or  plutonium  for  fuel  fabrication  activities. 


High  enriched  fuel: 

Babcod<  and  Wilcox 

Nudear  Fuel  Services 

Low  Enriched  Fuet. 

SAW  Fuel  Compwiy 

Combustion  Enginsering  (Hematite) 

General  Electric  Company  

Siemens  Nudear  Power 

Westtnghouse  ElecMc  Co 

Surcherge 


License  No. 


SNM-42 
SNM-124 

SNM-1168 
SNM-33 

SNM-1227 
SNM-1107 


Docket  No. 


70-27 
70-143 

70-1201 
70-36 
70-1113 
70-1257 
70-1151 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agenoes  Licensed  by  NRC 

ISm  kxitnoiM  at  and  ot  tabta] 


Category  of  materials  Icensee 


1.  Special  nudear  material: 
A.  (1)  Licenses  tor  possesston  and  use  of  U-235  or  pkjtonium  for  fuel  tabricatton  activities. 


Annual 

fees  '•  ^ » 


$3,196,000 
3,196,000 

1,219,000 
1,219,000 
1,219,000 
1,219,000 
1,219.000 
100.000 


AnrMjal 

I.  2.  ] 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

(See  footnotes  at  end  ol  table] 


Category  of  materials  licenses 


in  devices  used  In  Industrial 


(2)  All  other  special  nudear  niateriais  licenses  not  included  in  category  1.A.(1)  above  for  possession  and  use  of  200  grams 
°1 ,7^«o'P'"<o^"nfV'r  unsealed  form  or  350  grams  or  more  of  contained  1^-235  In  unsealed  form  or  200  grams  or  more 

oi  U-Z33  m  unsealed  fomn  

Surcharge ™!!!!™!!""""...."" 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  at  an  independent  spent  fuistoraMlnstallatton^^^^^^^       

Surcharge ' 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  in  sealed  sources  axitained 

measuring  systems,  induding  «-ray  fluorescence  analyzers 

Surcharge 

°»^L^L^?*^ r*****^  material  licenses,  except  licenses  authori'2ing"special"mJd^ 
.      btnatlon  that  would  constitute  a  critical  quantity,  as  defined  in  §  150.1 1  of  this  chapter,  for  which  the  licensee  shall  pev  the 

same  fees  as  those  for  Category  1.A.(2)  „ •««  ►^-y  uw 

Surcharge ......."1"....""^^^^^^^^^ 

E.  Licenses  for  the  operation  of  a  uranium  enrichment  facility 

•  Source  material:  

A.(1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium  hexafluoride 

Surcharge 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  «i  mrtBngrin^siiu  le^^ 
Irig,  ore  buying  stations,  ion  exchange  fadlitlos  and  in  processing  of  ores  containing  source  material  for  extraction  of  met- 
als other  than  urantum  or  thonum,  induding  licenses  authorizing  the  possession  of  byproduct  waste  material  (tailings) 
from  source  material  recovery  operations,  as  well  as  licenses  authorizing  the  possession  and  maintenance  of  a  facilitv  in 
a  sUindby  mode.  ' 

Class  I  fadlities*  

Class  II  facilities*  i.."!!!".."!!!" 

Otwr  facilites 

Surcharge '."""".."!!."."."."" 

B.  Licenses  which  authorize  only  the  possession,  use  and/or  installation  of  sourii  mierii  forshieid^^^^ 

Surcharge 

C.  All  otier  source  nuiterial  licer^ses  II!!!I!!!!"!!"L""!!!."." 

Surcf^rge ..!.".."!.".."! 

Byproduct  material:  ' 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  Parts  30  and  33  of  this  chapter 
for  processing  or  manufactunng  of  items  containing  byproduct  material  for  commercial  distribution 

Surcharge 

B.  Other  licenses  for  possession  and  use  of  byproduct  materii'  issued  purisi^nt"  to  isart  30  of  tWs  d^^ 
nr«nufactunng  of  items  containing  byproduct  material  for  commerdal  distribution  

Surcharge 

^■^'^'^fl!^'  '**^  pursuant  to  §§32.72,  32.73,  and/or' 3274  orws'ch^teraumc^^^ 
disfributon  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits  and/or  sources  and  devices  containirw  by- 
product material.  This  category  also  mdudes  the  possession  and  use  of  source  material  for  shielding  authorized  pursuant 

to  part  40  of  this  chapter  when  Induded  on  the  same  license 

Surcharge .'...". 

°Jf  !!!***  .^'^.•^'°'^  "*^*^  pursuant  to  §§'32."72.' 32.7i"aiid/«  32;74rt 

^^  of  rad»opharmaceuticals,  generators,  reagent  kits  and^'or  sources  or  devices  not  involving  processing  of  byproduct 
niateftal.  This  category  also  Includes  the  possession  and  use  of  source  material  for  shielding  authorized  pursuant  to  part  40 

of  this  chapter  when  Inckxled  on  the  same  license ■  r  ►— 

Surcharge "".."!.. 

E.  Licenses  for  possession  and  use  of  byproduct  material  in  sealed  sourceis  for"  irradiatiOT  orn^teriis  in  ^^ 
r)ot  renx)ved  from  its  shield  (self-shielded  units)  „ 

Surcharge | " 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  rnaterii'ln'saaied  sourcMfw 

rials  In  which  the  source  is  exposed  for  in^adiation  purposes.  This  category  also  includes  undenwater  irradiators  for  irradia- 
t»n  ofmatenals  in  which  the  source  is  not  exposed  for  in-adiatioo  purposes 
Surcharge 

G.  Ucenees  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  fwirrai^^ 

nals^  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  indudes  undenwater  irradiators  tor  irradia- 
tion of  materials  in  which  the  source  is  not  exposed  for  in^adiation  purposes  

Surcharge 

H.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter' to  distrtbutert^'^j^rtii^'by^'^' "to 
qufredevice  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  except  spedfic  licenses 
authorizing  redistnbution  of  Items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  licensino  require- 
ments of  part  30  of  this  chapter  ** 

Surcharge '"""""".. 

I.  Licenses  issued  pursuant  to  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byprodiid  material  w 
Bbes  of  byproduct  matenal  that  do  not  require  device  evaluation  to  persons  exenpt  from  the  licensing  requirements  of  part 
30  of  this  chapter,  except  for  spedfic  licenses  authorizing  redistribution  of  Items  that  have  been  authorized  for  distribution 

to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter 

Suncharge \ 


Annual 
feet  ■'2.1 


$122,000 

100.000 

146,600 

120 

1,600 
120 


1,800 
1.720 
N/A" 

662,000 
100,000 


58,100 

25.400 

21,100 

120 

680 

120 

7.600 

1.720 


17.000 
1,720 

5,000 
1.720 


10.500 
1.720 


5,200 
120 

3,700 
120 


4,700 
120 


21,900 
120 


6,000 
120 


10,900 
120 
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[Sm  toomotoa  at  and  of  tabto) 


Annual 


J.  Llc«n8M  Issued  pursuant  to  subpart  B  of  part  32  o(  this  chapter  to  distribute  items  containing  byproduct  material  that  re- 
quire sealed  source  wdlot  device  review  to  persons  generally  licer^sed  under  part  31  of  this  chapter,  except  specific  li- 
censes authorizing  redistribution  of  items  txaX  have  been  authorized  for  distribution  to  persons  generally  licensed  urxler  part 

31  of  Ihls  chapter 

Surcharge 

K.  Licenses  Issued  pursuant  to  subpart  B  of  part  31  of  tttis  chapter  to  distribute  items  containing  byproduct  material  or  quan- 
tities of  byproduct  material  ttut  do  not  require  sealed  source  arxl/or  device  review  to  persons  generally  licensed  under  part 
31  of  this  ctuipter,  except  specific  licenses  auttKxizing  redistnbution  of  items  that  have  been  authorized  for  distribution  to 

persons  ger>erally  licer«ed  under  part  31  of  tt»s  chapter 

Surcharge 

L  Licertses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  and  33  of  this  chapter  for 

research  and  devetopment  ttuit  do  not  authorize  cominercial  distrit>utlon 

Surcharge 

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  pursuant  to  part  30  of  this  ctiapter  for  research  and 

developmer>t  that  do  not  auttK)rize  comnrwrcial  distribution 

Surcharge 

N.  Ucerises  tttat  authorize  services  for  ottier  licensees,  except 

(1)  Licenses  that  auttx>rlze  only  calibration  ar)d/or  lealc  testing  services  are  subject  to  tt>e  tees  specified  In  fee  Category 
3P,  and 

(2)  Licenses  that  auttK>rize  waste  disposal  services  are  subject  to  the  fees  specified  In  fee  Categories  4A,  4B,  4C,  and 
40 

Surcharge 

O.  Ucerwes  tor  possession  and  use  of  byproduct  material  issued  pursuarvt  to  part  34  of  this  chapter  for  industrial  radiography 
operations.  This  category  also  irx:ludes  the  possession  and  use  of  source  material  for  shtelding  auttxxized  pursuant  to  part 

40  of  this  chapter  when  auttxxized  on  the  same  licer>se  

Surcharge 

P.  AN  ottier  specific  byproduct  material  licenses,  except  those  in  Categories  4A  through  90 

Surcharge 

4.  Waste  disposal  arxl  processir>g: 

A.  Licerises  spedficaUy  auttx>rizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  rujclear  material  from 
other  persons  for  the  purpose  of  contingerxry  storage  or  commercial  larxl  disposal  by  the  licensee;  or  licenses  autt>orizlng 
contingency  storage  c4  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt  of  waste 
from  other  persons  for  irKir>eration  or  other  treatment,  packaging  of  resulting  waste  arxj  residues,  arvj  transfer  of  packages 
to  arx>ttier  person  autlKXized  to  receive  or  dispose  of  waste  material 

Surcharge 

B.  Lk;enses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nudear  material  from 
other  persora  for  tt>e  purpose  of  packagir>g  or  repackaging  the  material.  The  lk:ensee  will  dispose  of  the  rr^terial  by  trans- 
fer to  another  person  authorized  to  receive  or  dispose  of  the  material 

Surcharge 

C.  Licenses  spedficaUy  autt>orizing  tt>e  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nuclear 
material  from  ott>er  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  arwther  person  authorized  to  receive  or 
dispose  of  the  material 

Surcharge 

D.  Licenses  specifically  authorizing  ttw  receipt,  from  other  persons,  of  byproduct  material  as  defined  in  sectton  1 1  .e.(2)  of  ttie 
Atomic  Energy  Act  for  possession  and  disposal 

Surct^arge „ 

5.  Wen  logging: 

A.  Ucenses  for  possession  arxl  use  of  byproduct  material,  source  material,  and/or  special  nudear  nnaterial  for  well  loggir>g, 
wel  surveys,  and  tracer  studies  ottier  than  fieW  ttoodir>g  tracer  studies 

Surcharge 

B.  Licenses  for  possession  and  use  of  byproduct  material  for  fiekj  flooding  tracer  studies 

Surcharge 

6.  Nuclear  laurxlries: 

A.  Lk»nses  for  commerdai  coUectton  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  special 

nudear  material  

Surcharge 

7.  Human  use  of  byproduct  source,  or  special  nudear  material: 

A.  Licenses  issued  pursuant  to  parts  30,  35,  40,  arxl  70  of  ttiis  chapter  for  huar^an  use  of  byproduct  material,  source  material, 
or  special  nudear  material  in  sealed  sources  contair>ed  in  telett>erapy  devices.  This  category  also  irK:ludes  tt>e  possession 
arxJ  use  of  source  material  lor  shielding  when  auttK>rized  on  tie  same  licerfse  

Surcharge 

B.  Licerwes  of  broad  scope  issued  to  medkal  institutiorw  or  two  or  rrxxe  physicians  pursuant  to  parts  30,  33,  35,  40  and  70 
of  this  chapter  auttK>rizir>g  research  arxJ  development,  irxduding  human  use  of  byproduct  material  except  licer^ses  for  by- 
product material,  source  material,  or  special  nudear  material  in  sealed  sources  contained  in  teletherapy  devKes.  This  cat- 
egory also  irKkxles  ttw  possession  and  use  of  source  material  for  stuekling  when  authorized  on  ttw  same  license* 

Surctwrge 

C.  Other  Icensee  Issued  pursuant  to  parts  30.  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source 
material  arxl/or  special  nudear  material  except  licer>ses  for  byproduct  material,  source  material,  or  special  nudear  material 
in  sealed  sources  contained  in  telett^erapy  devices.  This  category  also  Indudes  the  possession  arnj  use  of  source  material 
tor  8hieldir>g  when  auttxjrized  on  tt>e  same  lk»nse* 


12,900 
1,720 

4,400 
1,720 


5.200 
1,720 


17,200 

120 

2.000 

120 


"113,400 
1,720 


14,100 
1,720 


6.600 
1,720 

7,600 
1.720 


11,100 

120 

13,500 

1,720 


13,700 
1.720 


14,400 
120 


26.400 
1,720 


5,000 
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ISee  lootnotM  at  and  o(  tabto] 


Category  o(  materials  licenses 


Surcharge 

8.  CMI  defense:  

A  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nudear  material  for  civil  defense  activi- 
ties 

Surcharge !™!!!™!!!!™!!!!1..."!!!!."!™ " 

9.  Device,  product,  or  sealed  source  safety  evaJuation: " " 

A.  Regisfrabons  issued  for  the  safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  spe- 
cial nudear  matenal.  except  reactor  fuel  devices,  for  commercial  dJstribuUoo  .      »*~ 

Surcharge 

B.  Registrations  issued  for  the  safety  evaication  of  devices  or  priiducts  oJn'tirii'r^' bi^Viid^"^"t^^^ 

ctal  nuclear  matenal  manufactured  in  accordance  with  the  unique  specifications  of.  and  for  use  by.  a  single  apoticanL  ex- 

cept  reactor  fuel  devices  ^^ 

Surcharge "."."""!"."""""". 

C.  Registrations  issued  for  the  safety  evaluation  oi'  sealed  sources  a)ni"ii"ng"byp'it>durt""rnate^^ 
nuctear  material,  except  reactor  fuel,  for  commercial  distribution  .„. 

Surcharge " 

D.  Registrations  Issued  for  the  safety  evaluation  cif'  sealed  sources  cw^tonk^'bi^i^^id(!irt"^^^ 

"    rtw  fuS  manufactured  in  accordance  wth  the  unique  specifications  of.  and  for  use  by,  a  single  applK^l,  except 

Surcharge '""."""."""".".""."."."." 

10.  Transportation  of  radioactive  material:  

A.  Certificates  of  Compliance  or  other  paclcage  approvals  issued  for  design  of  cas»«,  pacitages,  and  shiODina  containers 

Spent  Fuel,  High-Levei  Waste,  and  plutonium  air  packages •  -kk'  •*  ■ 

Other  Casl<s _ ."""".""" 

B.  Approvals  Issued  of  10  CFR  Part  71  quality  assurance  pirMrams. 

Users  and  Fabricators 

Users !™!!!!!!!™"!l™!!!!!!!."™!!!r! " 

Surcharge !""""""""""""!""!!"!!. ~   " 

11.  Standardized  spent  fuel  faci'^rie*      """"I."!!."""""! " 

12.  Special  Projects Z!Z""!"!!"!.™™."".!."Z 

13.  A.  Spent  fuel  storage  cas((  Certificate  of  Cornpliance"!!.!!™""!!!!""""™"""!!!!!!!!!! 

B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210 

Surcharge 

14.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  ajnirovals  a^rizinig' deo^ 
reclamation  or  site  restoration  activities  pursuant  to  10  CFR  parts  30.  40  70  and  72 

15.  Import  and  Export  licenses  

16.  F^edprocity ..".!1""Z...".".".""""""""Z!!.". 

17.  Master  materials  licenses  of  broad  scope  issued  to  Government  agendes  .!.!!!.! 

Surcfwrge 

18.  DOE  Certificates  of  Compliance  ""il""!IZ"""""Z!"Z""!Z!!!" 

Surctiarge """"  " " 


Annual 
fees  ID 


120 


1.800 
120 


8.400 
120 


4.100 
120 

1.800 
120 


910 
120 


•N/A 

•N/A 

67,400 

1,000 

120 

•N/A 

•N/A 

•N/A 

146,600 

120 

'N/A 

•N/A 

•N/A 

358,400 

23,820 

">1,013,000 

120 


reduced  vvhere  an  amendment  or  revision  is  issued  to  increase  or  decrease  the  scope  prior  to  October  1  of  each  fiscal  year 
rJSJ^trrii.^  f^^i^S^  °"  "^^^^  a  licensee  holds  a  valid  license  with  the  NRG  which  authonzes  possession  and  use  of 
i^«^^T!hS2^L1«  ;»^i5  ^^^  ^^^  '^'?  ^^  ^  ''^^^'  C8rt''*ca«e.  registration,  or  approval,  the  annual  fee(s)  will  be  assessed  for  each 
h?r^',?^^T  yt^^°l  ^'°^^  ^f'!^  ^^  ^^  ^'^-  ^"^  ^'o^  "^censes  that  authorize  more  than  one  activity  on  a  single  iK:ense  (7g^ 
u^cX^  i^m^r/^o^^'L^"."^  '**^  "^[^  ^^^  ^  e«ch  category  applK:able  to  the  lK»nse.  Licensees  paying  annual  fees 

sSlSSlSS^I'^'^^  ^1  '^  ^^^.  ^  ^^  ^^^  ♦»»«  ^  category  1.C  and  1.D  for  sealed  sources  authorized  m  the  ^KensT 
a^nl^^^VL^^^'^^^  ^^  '**  '^^  "°*  aulomatjcaliy  renew  the  license,  certificate,  registration,  or  approval  forwhch  the  fee  is  paid. 
Renewalapplrcattorw  mi«t  be  filed  in  accordance  with  the  requirements  of  Parts  30,  40,  70,  71 ,  or  72  of  this  cfwpler. 

in  tt2^FSSJ?^ESER^  S^;°LS',^';;fJnt'^'  """"'"'  **"  "^  "^"^'^  '^  ^^"^  '""  ^°^^«  '^•'^  5  '''■'''  «^  "*"  "^  ^^'"^ 
iirI^«£!lwJHlf!!^K^*^'f^*K?i"  '*cense8  issued  for  the  extraction  of  uranium  from  uranium  ore.  A  Oass  II  license  indudos  solution  mining 
u^f^ir^^iTl ^^J?*i^*  '!?^^  1°'  ^. e^^ac<»n  of  uranium  from  uranium  ores  induding  research  and  development  hcenses.  An  'olhe?' 
license  indudes  licenses  for  extraction  of  metals,  heavy  metals,  and  rare  eartfis 

a~H^J^,'!^^w^^t^"  '*®^  ^^  ^.."^  '^^  ^^  disposal  of  special  nuclear  material.  Once  NRC  issues  a  LLW  disposal  license  for  byproduct 
arKl  source  material,  the  Commission  will  consider  establishing  an  annual  fee  for  this  type  of  license 

r^^'^^  *^  '^  facilities.  Part  71  and  72  Certificates  of  Compliance  and  special  reviews,  such  as  topical  reports,  are  not  assessed  an 

^WHi«  fee  because  ttw  generic  costs  of  regulating  these  activities  are  primarily  attributable  to  the  users  of  the  designs,  certificates,  and  topical 

liceni^^*^   rate**  ^^^^°^  ^^®  '**  assessed  an  annual  fee  because  they  are  charged  an  annual  fee  In  other  categories  while  they  are 

'No  annual  fee  Is  charged  because  It  is  not  practical  to  administer  due  to  the  relatively  short  life  or  temporary  nature  of  the  license 
undef^tooories*^      7C      '^       assessed  for  pacemaker  licenses  issued  to  nr>edical  institutions  who  also  hoW  nudear  medicine  licenses 

'°TWs  Includes  CerttflcatiBS  of  Compliance  issued  to  DOE  that  are  not  under  the  Nudear  Waste  Fund 
No  annual  fee  has  been  established  because  there  are  currently  no  licensees  In  this  particular  fee  category. 
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(e)  A  surcharge  is  proposed  for  each 
category,  for  which  a  base  annual  fee  is 
requirad.  The  surcharge  connsts  of  the 
following: 

(11  To  recover  costs  relating  to  LLW 
disposal  generic  activities,  an  additional 
charge  of  $100,000  has  been  added  to 
fee  Categories  1_A.(1).  1  A.(2)  and 
2.A.(1);  an  additional  charge  of  $1,600 
has  been  added  to  fee  Categories  I.D., 
2.C,  3.A.,  3.B.,  3.C..  3.L.,  3.M..  3.N.. 
4-A..  4.B..  4.C.  4.D..  5.B..  6.A.,  and  7.B.; 
and  an  additional  charge  of  $23,700  has 
been  added  to  fee  Category  17. 

(2)  To  recoup  those  costs  not 
recovered  from  small  entities,  an 
additional  charge  of  $120  has  been 
added  to  each  fee  Category,  except 
Categories  IE,  10.A..  11.,  12.,  13^..  14.. 
15.  and  16.,  since  there  is  no  annual  fee 
for  these  categories.  Licensees  who 
qualify  as  small  entities  under  the 
provisions  of  §  171.16(c)  and  who 
submit  a  completed  NRC  Form  526  are 
not  subject  to  the  $120  additional 
charge. 

11.  hi  %  171.19,  paragraphs  (b)  and  (c) 
are  revised  to  read  as  follows: 

1171.19    Payment 

(b)  For  FY  1993  through  FY  1995,  the 
Commission  will  adjust  the  fourth 
quarterly  bill  for  operating  f)ower 
reactors  and  certain  materials  licensees 
to  recover  the  full  amount  of  the  revised 
annual  fee.  All  other  licensees,  or 
holders  of  a  certificate,  registration,  or 
approval  of  a  QA  program  will  be  sent 

a  bill  for  the  full  amount  of  the  annual 
fee  upon  pubhcation  of  the  final  rule. 
Payment  is  due  on  the  elective  date  of 
the  final  rule  and  interest  shall  accrue 
from  the  effective  date  of  the  final  rule. 
However,  interest  will  be  waived  if 
pajrment  is  received  within  30  days 
from  the  effective  date  of  the  final  rule. 

(c)  For  FYs  1993  through  1995,  annual 
fees  in  the  amount  of  $100,000  or  more 
arHi  described  in  the  Federal  Register 
Notice  pursuant  to  §  171.13,  shall  be 
paid  in  quarterly  installments  of  25 
percent.  A  quarterly  installment  is  due 
on  October  1,  January  1,  April  1,  and 
July  1  of  each  fiscal  year.  Annual  fees 
of  less  than  $100,000  shall  be  paid  once 
a  year. 

Dated  at  Rockville.  Maryland  this  14th  day 
of  April,  19«3. 


For  the  Nuciear  Regulatory  Coounission. 

JaiiMaM.TayiMr, 

Executive  Director  for  Operations. 

Appendix  A  to  This  Proposed  Rule 
Regulatory  Flexibility  Analysis  for  the 
AmeRdmeBto  to  10  CFR  Part  170 
(License  Fees)  and  10  CFR  Part  171 
(Annual  Fees) 

I.  Background 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  estabhshes  as  a 
principle  of  regulatory  practice  that 
agencies  endeavor  to  fit  regulatory  and 
informational  requirements,  consistent 
with  applicable  statutes,  to  a  scale 
commensurate  with  the  businesses, 
organizations,  and  government 
jurisdictions  to  which  they  apply.  To 
achieve  this  principle,  the  Act  requires 
that  agencies  consider  the  impact  of 
their  actions  on  small  entities.  If  the 
agency  cannot  certify  that  a  rule  will  not 
significantly  impact  a  substantial 
number  of  small  entities,  then  a 
regulatory  flexibility  analysis  is  required 
to  examine  the  impacts  on  small  entities 
and  the  alternatives  to  minimize  these 
impacts. 

To  assist  in  considering  these  impacts 
under  the  Regulatory  Flexibility  Act,  the 
NRC  adopted  size  standards  for 
determining  which  NRC  licensees 
qualify  as  small  entities  (50  FR  50241; 
December  9, 1985).  These  size  standards 
were  clarified  November  6, 1991  (56  FR 
56672).  The  NRC  size  standards  are  as 
follows: 

(1)  A  small  business  is  a  business 
with  annual  receipts  of  $3.5  million  or 
less  except  private  practice  physicians 
for  which  the  standard  is  annual 
receipts  of  $1  million  or  less. 

(2)  A  small  organization  is  a  not-for- 
profit  organization  which  is 
independently  owned  and  operated  and 
has  annual  receipts  of  $3.5  million  or 
less. 

(3)  Small  governmental  jurisdictions 
are  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with  a 
population  of  less  than  50,000. 

(4)  A  small  educational  institution  is 
one  that  is  (1)  supported  by  a  qualifying 
small  governmental  Jurisdiction,  or  (2) 
one  that  is  not  state  or  publicly 
supported  and  has  500  employees  or 
less. 

Public  Law  101-508.  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA-90),  requires  that  the  NRC 
recover  approximately  100  percent  of  its 
budget  authority,  less  appropriations 
from  the  Nuclear  Waste  Fund,  for  Fiscal 
Years  (FY)  1991  through  1995  by 
assessing  license  and  annual  fees.  For 
FY  1991,  the  amount  collected  was 


approximately  $445  million,  and  for  FY 
1992,  the  amount  collected  was 
approximately  $492.5  million.  The 
amount  to  be  collected  in  FY  1993  is 
approximately  $518.9  million. 

to  comply  with  OBRA-90,  the 
Commission  amended  its  fee  regulations 
in  10  CFR  Parts  170  and  171  in  FY  1991 
(56  FR  31472;  July  10, 1991)  and  FY 
1992,  (57  FR  32691;  July  23, 1992)  based 
on  a  careful  evaluation  of  over  500 
comments.  These  final  rules  established 
the  methodology  used  by  NRC  in 
identifying  and  determining  the  fees 
assessed  and  collected  in  FY  1991  and 
FY  1992.  The  NRC  has  used  the  same 
methodology  established  in  the  FY  1991 
and  FY  1992  nilemakings  to  establish 
the  proposed  fees  to  be  assessed  for  FY 
1993. 

n.  Impact  on  Small  Entities 

The  comments  received  on  the 
proposed  FY  1991  and  FY  1992  fee  rule 
revisions  and  the  small  entity 
certifications  received  in  response  to  the 
final  FY  1991  and  FY  1992  fee  rules 
indicate  that  NRC  licensees  qualifying 
as  small  entities  under  the  NRC's  size 
standards  are  primarily  those  licensed 
under  the  NRC's  materials  program. 
Therefore,  this  analysis  will  focus  oa 
the  economic  impact  of  the  annual  fees 
on  materials  licensees. 

The  Commission's  fee  regulations 
result  in  substantial  fees  being  charged 
to  those  individuals,  organizations,  and 
companies  that  are  licensed  under  the 
NRC  materials  program.  Of  these 
materials  licensees,  the  NRC  estimates 
that  about  18  f)ercent  (approximately 
1,300  licensees)  qualify  as  small 
entities.  This  estimate  is  based  on  the 
number  of  small  entity  certifications 
filed  in  response  to  the  FY  1991  and  FY 
1992  fee  rules. 

The  commenters  on  the  FY  1991  and 
FY  1992  proposed  fee  rules  indicated 
the  following  results  if  the  proposed 
annual  fees  were  not  modified: 
— Large  firms  would  gain  an  unfair 
competitive  advantage  over  small 
entities.  One  commenter  noted  that  a 
small  well-logging  company  (a  "Mom 
and  Pop"  type  of  operation)  would 
find  it  difficult  to  absorb  the  annual 
fae,  while  a  large  corporation  would 
find  it  easier.  Another  commenter 
noted  that  the  fee  increase  could  be 
more  easily  absorbed  by  a  high- 
volume  nuclear  medicine  clinic.  A 
gauge  licensee  noted  that,  in  the  very 
competitive  soils  testing  market,  the 
annual  fees  would  put  it  at  an  extreme 
disadvantage  with  its  much  larger 
competitors  because  the  proposed  fees 
would  be  the  same  for  a  two-person 
licensee  as  for  a  large  firm  with 
thousands  of  employees. 


Federal  Register  /  Vol.  58.  No.  77  /  Friday,  April  23,  1993  /  Proposed  Rules 


21691 


— Some  firms  would  be  forced  to  cancel 
their  licenses.  One  commenter,  with 
receipts  of  less  than  $500,000  per 
year,  stated  that  the  proposed  rule 
would,  in  effect,  force  it  to  relinquish 
its  soil  density  gauge  and  license, 
thereby  reducing  its  ability  to  do  its 
work  effectively.  Another  commenter 
noted  that  the  rule  would  force  the 
company  and  many  other  small 
businesses  to  get  rid  of  the  materials 
license  altogether.  Commenters  stated 
that  the  proposed  rule  would  result  in 
about  10  percent  of  the  well  logging 
licensees  terminating  their  licenses 
immediately  and  approximately  25 
peroant  terminating  their  licenses 
before  the  next  annual  assessment. 
— Some  companies  would  go  out  of 
business.  One  commenter  noted  that 
the  proposal  would  put  it,  and  several 
other  small  companies,  out  of 
business  or,  at  the  very  least,  make  it 
hard  to  survive. 
— Some  companies  would  have  budget 
proUems.  Many  medical  licensees 
commented  that,  in  these  times  of 
slashed  reimbursements,  the  proposed 
increase  of  the  existing  fees  and  the 
introduction  of  additional  fees  would 
significantly  affect  their  budgets. 
Another  noted  that,  in  view  of  the 
cuts  by  Medicare  and  other  third 
party  carriers,  the  fees  would  produce 
a  hardship  and  some  facilities  would 
experience  a  great  deal  of  difficulty  in 
meeting  this  additional  burden. 
Over  the  past  two  years, 
approximately  2,300  license,  approval, 
and  registration  terminations  have  been 
requested.  Although  some  of  these 
terminations  were  requested  because  the 
license  was  no  longer  needed  or  licenses 
or  registrations  could  be  combined, 
indications  are  that  other  termination 
requests  were  due  to  the  economic 
impact  of  the  fees. 

The  NRC  continues  to  receive  written 
and  oral  comments  from  small  materials 
Hcensees.  These  comments  indicate  that 
the  $3.5  million  threshold  for  small 
entities  is  not  representative  of  small 
businesses  with  gross  receipts  in  the 
thousands  of  dollars.  These  commenters 
believe  that  the  $1,800  maximum 
annual  fee  represents  a  relatively  high 
percentage  of  gross  annual  receipts  for 
these  "Mom  and  Pop"  type  businesses. 
Therefore,  even  the  reduced  annual  fee 
could  have  a  significant  impact  on  the 
ability  of  these  types  of  businesses  to 
continue  to  operate. 

To  alleviate  the  continuing  significant 
impact  of  the  annual  fees  on  a 
substantial  number  of  small  entities,  the 
NRC  considered  alternatives,  in 
accordance  with  the  RFA.  These 
alternatives  were  evaluated  in  the  FY 


1991  rule  (56  FR  31472;  July  10. 1991) 
and  the  FY  1992  rule  (57  FR  32691;  July 
23, 1992).  The  alternatives  considered 
by  the  NRC  can  be  summarized  as 
follows: 

— Base  fees  on  some  measure  of  the 
amount  of  radioactivity  possessed  by 
the  licensee  (e.g..  number  of  sources). 

— Base  fees  on  the  frequency  of  use  of 
the  licensed  radioactive  material  (e.g., 
volume  of  patients). 

—Base  fees  on  the  NRC  size  standards 
for  small  entities. 

The  NRC  has  reexamined  the  FY  1991 
and  FY  1992  evaluation  of  the  above 
alternatives.  Based  on  that 
reexamination,  the  NRC  continues  to 
support  the  previous  conclusion.  That 
is,  the  NRC  continues  to  believe  that 
establishment  of  a  maximum  fee  for 
small  entities  is  the  most  appropriate 
option  to  reduce  the  impact  on  small 
entities. 

The  NRC  established,  and  is 
proposing  to  continue  for  FY  1993,  a 
maximum  annual  fee  for  small  entities. 
The  RFA  and  its  implementing  guidance 
do  not  provide  specific  guidelines  on 
what  constitutes  a  significant  economic 
impact  on  a  small  entity.  Therefore,  the 
NRC  has  no  benchmark  to  assist  it  in 
determining  the  amount  or  the  percent 
of  gross  receipts  that  should  be  charged 
to  a  small  entity.  For  FY  1993,  the  NRC 
proposes  to  rely  on  the  analysis 
previously  completed  that  established  a 
maximum  annual  fee  for  a  small  entity 
by  comparing  NRC  license  and 
inspection  fees  under  10  CFR  Part  170 
with  Agreement  State  fees  for  those  fee 
categories  that  are  expected  to  have  a 
substantialnumber  of  small  entities. 
Because  these  fees  have  been  charged  to 
small  entities,  the  NRC  continues  to 
believe  that  these  fees  or  any 
adjustments  to  these  fees  during  the  past 
year  do  not  have  a  significant  impact  on 
them.  In  issuing  this  proposed  rule  for 
FY  1993.  the  NRC  concludes  that  the 
proposed  materials  license  and 
inspection  fees  do  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  and  that  the  maximum  small 
entity  fee  of  $1,800  be  maintained  to 
alleviate  the  impact  of  the  fees  on  small 
entities. 

By  maintaining  the  maximum  annual 
fee  for  small  entities  at  $1,800.  the 
annual  fee  for  many  small  entities  will 
be  reduced  while  at  the  same  time 
materials  licensees,  including  small 
entities,  pay  for  most  of  the  FY  1993 
costs  ($29.8  million  of  the  total  $35.1 
million)  attributable  to  them.  Therefore, 
the  NRC  is  proposing  to  continue,  for 
FY  1993,  the  maximum  annual  fee  (base 
annual  fee  plus  surcharge)  for  certain 
small  entities  at  $1,800  for  each  fee 


category  covered  by  each  license  issued 
to  a  small  entity.  Note  that  the  costs  not 
recovered  from  small  entities  are 
allocated  to  other  materials  licensees 
and  to  operating  power  reactors. 

While  reducing  the  impact  on  many 
small  entities,  the  Commission  agrees 
that  the  current  maximum  annual  foe  of 
$1,800  for  small  entities,  when  added  to 
the  part  170  ficense  and  inspection  fees, 
may  continue  to  have  a  significant 
impact  on  materials  licensees  with 
annual  gross  receipts  in  the  thousands 
of  dollars.  Therefore,  as  in  FY  1992,  the 
NRC  will  continue  for  FY  1993  the 
lower-tier  small  entity  fee  of  $400  for 
small  entities  with  relatively  low  gross 
annual  receipts  established  in  the  final 
rule  dated  April  17,  1992  (57  FR  13625). 

In  establishing  the  annual  fee  for 
lower  tier  small  entities,  the  NRC 
continues  to  retain  a  balance  between 
the  objectives  of  the  RFA  and  OBRA-90. 
This  balance  can  be  measured  by  (1)  the 
amount  of  costs  attributable  to  small 
entities  that  is  transferred  to  larger 
entities  (the  small  entity  subsidy);  (2) 
the  total  annual  fee  small  entities  pay, 
relative  to  this  subsidy;  and  (3)  how 
much  the  annual  fee  is  for  a  lower  tier 
small  entity.  Nuclear  gauge  users  were 
used  to  measure  the  reduction  in  fees 
because  they  represent  about  40  percent 
of  the  materials  licensees  and  most 
likely  would  include  a  larger  percentage 
of  lower  tier  small  entities  than  would 
other  classes  of  materials  licensees.  The 
Commission  is  continuing  an  annual  fee 
of  $400  for  the  lower  tier  small  entities 
to  ensure  that  the  lower  tier  small 
entities  receive  a  reduction  (75  percent 
for  small  gauge  users)  substantial 
enough  to  mitigate  any  severe  impact. 
Although  other  reduced  fees  would 
result  in  lower  subsidies,  the 
Commission  believes  that  the  amount  of 
the  associated  annual  fees,  when  added 
to  the  license  and  inspection  fees, 
would  still  be  considerable  for  small 
businesses  and  organizations  with  gross 
receipts  of  less  than  $250,000  or  for 
governmental  entities  in  jurisdictions 
with  a  population  of  less  than  20.000. 

///.  Summary 

The  NRC  has  determined  the  annual 
fee  significantly  impacts  a  substantial 
number  of  small  entities.  A  maximum 
fee  for  small  entities  strikes  a  balance 
between  the  requirement  to  collect  100 
percent  of  the  NRC  budget  and  the 
requirement  to  consider  means  of 
reducing  the  impact  of  the  proposed  fee 
on  small  entities.  On  the  basis  of  its 
regulatory  flexibility  analyses,  the  NRC 
concludes  that  a  maximum  annual  fee  of 
$1,800  for  small  entities  and  a  lower  tier 
small  entity  annual  fee  of  $400  for  small 
businesses  and  non-profit  organizations 
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with  grtiM  umual  racaipts  of  less  than 
$250,000,  and  small  governmental 
entities  with  a  population  of  less  than 
204X)O,  will  reduce  the  impact  on  small 
entities.  At  the  same  time,  these  reduced 
annual  fees  are  consistent  with  the 
objectives  of  OBRA-«0.  Thus,  the 
revised  fees  for  small  entities  maintain 
a  balance  between  the  objectives  of 
OBRA-90  and  the  RFA.  The  NRC  has 
used  the  methodology  and  procedures 
developed  for  the  FY  1991  and  FY  1992 
fee  rules  in  this  proposed  rule 
establishing  the  FY  1993  fees.  Therafbre, 
the  analysis  and  conclusions  established 
in  the  FY  1991  and  FY  1992  rules 
remain  valid  for  this  proposed  rule  fcv 
FY  1993. 

(PR  Dec  93-9296  Filad  4-22-93;  BAS  am] 
WLUMOCOOgTWO  at-» 


DEPARTMENT  Of  TRANSPOFTTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Dodwl  No.  91-NM-2S7-AI^ 

Akworthlnaaa  Dkectlvaa;  Boaing 
Modal  727  and  737  Sarlas  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
that  proposed  a  new  airworthiness 
directive  (AO),  applicable  to  all  Boeing 
Model  727  series  airplanes  and  certain 
Boeing  Model  737  series  airplanes.  That 
action  would  have  required  inspection 
of  the  input  shaft  in  the  auxiliary 
(standby)  rudder  Power  Control  Unit 
(PCU),  and  reporting  to  the  Federal 
Aviation  Administration  (FAA)  of  units 
that  failed  the  inspection  test  procedure 
that  was  outlined  in  the  proposed  AO. 
Since  the  issuance  of  the  NPRM,  the 
FAA  has  re-evaluated  the  design  data 
and  has  determined  that  the  condition 
addressed  in  the  NPRM  is  not  an  unsafe 
condition  warranting  issuance  of  an  AD. 
Accordingly,  the  proposed  rule  is 
withdrawn. 

FOR  FUmHER  MFORMA-nON  CONTACT: 
Kenneth  W.  Frey,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office. 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Kenton,  Waahinigton  98055-4056; 
telephone  (206)  227-2673;  fax  (206) 
227-1181. 

8UI>PL£MENTARV  StrORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  add  a  new 


airworthinaes  directive  (AD),  applicable 
to  all  Boeing  Model  727  series  airplanes 
and  certain  Boeing  Model  737  series 
airplanes,  was  published  in  the  Federal 
Register  on  February  12. 1992  (57  FR 
5093).  The  proposed  rule  would  have 
required  inspecticm  of  the  input  shaft  in 
the  auxiliary  (standby)  rudder  Power 
Control  Unit  (PCU).  and  reporting  to  the 
FAA  of  units  that  failed  the  inspection 
test  procedure  that  was  outlined  in  the 
proposed  AD.  That  action  was  prompted 
by  a  report  that  the  input  shaft  of  the 
PCU  of  one  airplane  showed  evidence  of 
galling  which  may  have  greatly 
increased  the  force  necessary  to  move 
the  input  shaft.  The  proposed  actions 
were  intended  to  prevent  an 
uncommanded  rudder  input  and 
reduced  controllability  of  the  airplane. 
Since  the  issuance  of  that  NPRM,  the 
FAA  has  re-evaluated  the  design  of  the 
rudder  control  system  on  the  Model  727 
and  737  series  airplanes  and  has 
determined  that  the  flight  crew  would 
be  capable  of  detecting  the  galling 
condition  before  it  causes  any  rudder 
control  problems.  The  galling  condition 
would  ba  detectable  by: 

(1)  Increased  force  necessary  to  move 
the  rudder, pedal, 

(2)  Erratic  nose  gear  steering  with  the 
yaw  damper  engaged, 

(3)  Rudder  yaw  damper  kick  back  or 
yaw  damper  back  drives  on  the  rudder 
pedals  during  flight,  and 

(4)  Erratic  operation  of  the  rudder  yaw 
damper  or  erratic  rudder  oscillations 
with  the  yaw  damper  engaged. 

None  of  these  indications  of  galling 
represent  a  safety  hazard. 

Furthermore,  the  design  of  the  control 
system  on  the  Model  727  and  737  series 
airplanes  en.sures  that  the  flight  crew 
would  be  capable  of  continued  safe 
flight  and  landing  after  any  input  shaft 
galling,  up  to  and  including  a  totally 
"welded"  condition.  If  the  input  lever  of 
the  standby  PCU  suddenly  became 
"welded"  to  the  PCU  housing  while 
deflected  to  the  most  extreme  off-neutral 
position  due  to  yaw  damf>er  activity,  the 
flight  crew  would  be  capable  of 
returning  the  rudder  almost  to  neutral, 
or  all  the  way  to  neutral,  through 
normal  use  of  the  rudder  pedals. 
Additionally,  on  the  Model  727  series 
airplanes,  a  rudder  system  shear-out 
provision  will  disconnect  the  galled 
standby  PCU  input  linkage;  and  on  the 
Model  737  series  airplanes,  the  control 
system  linkage  between  the  main  PCU 
and  standby  PCU  is  designed  to  allow 
enough  deflection  to  occur  to  move  the 
input  lever  to  the  main  PCU.  Further,  on 
the  Model  737  series  airplanes,  full 
rudder  can  be  compensated  with  lateral 
controls  in  the  majority  of  flight 


envelopes.  Finally,  Boeing  Commercial 
Airplane  Group  has  revised  the  Model 
727  and  737  Maintenance  Manuals  to 
emphasise  the  indications  of  input  lever 
binding  in  the  standby  rudder  PCU, 
which  would  facilitate  an  operatw's 
ability  to  determine  the  proper 
maintenance  action. 

Upon  further  consideration  and  re- 
evaluation  of  the  design  data,  the  FAA 
has  determined  that  the  condition 
addressed  in  the  NPRM  is  not  an  unsafe 
condition  warranting  issuance  of  an  AD. 
Accordingly,  the  proposed  rule  is 
hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  coi>stitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  coin^e 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  flnal  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12291,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Pohcies  and  Procedures  (44  FR  11034, 
February  26. 1979). 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  91-NM-257-AD, 
published  in  the  Federal  Register  on 
February  12.  1992  (57  FR  5093)  is 
withdrawn. 

Issued  in  Ronton,  Washington,  on  April  19, 
1993. 

Darrell  M.  Pedcnon, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc  93-9495  Filed  4-22-93;  8:45aml 
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DEPARTMENT  OF  THE  TREASURY 
internal  Ravanua  Sarvica 
26  CFR  Part  1 

[FI-189-84I 
RIN1545-AH48 

Debt  Inatrumenta  With  Origiiuri  Issua 
DlscoufU;  Imputed  Irtterest  on  Defarrad 
Payment  Salea  or  Exchages  of 
Property;  Correction 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  notice  of  proposed 

rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  [FI-189-«4l.  which  was 
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published  in  the  Federml  Ragisterfor 

Tuesday,  December  22. 1992  (57  FR 
60750).  The  proposed  regulations  relate 
to  the  tax  treatment  of  debt  instruments 
with  original  issue  discount  and  the 
imputation  of  interest  on  deferred 
payments  under  certain  contracts  for  the 
sale  or  exchange  of  property. 
FOR  FU«TH£R  INFORMATION  CONTACT: 
Frederick  S.  Campbell-Mohn,  (202)  622- 
3940  (not  a  toll  free  number),  William  E. 
Blanchard,  (202)  622-3950  (not  a  toll- 
free  number),  or  Andrew  C.  Kittler. 
(202)  622-3940  (not  a  toll-free  number). 

SUPP1.EIIENTARY  MFORMATKM: 
Backgrovnd 

TTie  proposed  regulations  that  are  the 
subject  of  these  corrections  simplify 
rules  proposed  in  1986  under  sections 
163.  483.  1271.  1272.  1273.  1274. 1275. 

Need  for  Correction 


part  of  a  series"  is  corrected  to  read 
"These  sales  are  part  of  a  series". 
DakD.Good«. 

Federa]  Register  Liaison  Officer.  Assistant 

Chief  Counsel  (Corpomte). 

IFR  Doc.  93-9454  Filed  4-22-«3;  8:45  am) 

MUJNC  CODE  4no-01-U 


As  published.  FI-189-84  contains 
errors  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of 
proposed  regulations  FI-189-84  which 
was  the  subject  of  FR  Doc.  92-30431,  is 
corrected  as  follows: 

1.  On  page  60750.  column  2.  in  the 
preamble  under  the  heeding 
"Paperwork  Reduction  Act",  first  full 
paragraph,  third  line,  the  language 

■■§§  1.1272-{d)(2)(iii).  1.1272-3. 1.1273- 
"  is  corrected  to  read  "§§  1.1272- 
l(d)(2)(iii).  1.1272-3. 1.1273-". 

2.  On  page  60753.  column  1,  in  the 
preamble  under  the  heading  §  "Sections 
1.1274-1  Through  1.1274-5 
Determination  of  Issue  Price  in  the  Case 
of  Certain  Debt  Instruments  Issued  for 
Property",  first  paragraph,  third  line,  the 
language  "sections  1.1274-1  through 
1.1274-7  of  is  corrected  to  read 

"§§  1.1274-1  through  1.1274-7  of. 

11-483-1    [AiTMntM] 

3.  On  page  60757.  column  3.  §  1.483- 
l(c)(3Kv),  the  paragraph  heading 
"Options  subject  to  section  1234."  is 
corrected  to  read  "Options.". 

f  1.1272-1    (AmwKtod] 

4.  On  page  60762.  column  1. 

S  1.1272-l(j).  the  last  line  of  paragraph 
(v)  of  Example  3,  the  language  "(11.31 
percent/6)."  is  corrected  to  reed  "(11  31 
percent/6)),". 

f1.1274A-1    [AmwKtod] 

5.  On  page  60772.  column  3, 

§  1.1274A-l(b)(3)(ii).  the  fourth  line 
from  the  bottom  of  Example  1.  the 
language  "These  sales  or  exchanges  are 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Indiana  Regulatory  Program 
Amendment 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSlci). 
Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  submitted  by 
Indiana  as  a  modification  to  the  State's 
regulatory  program  (hereinafter  referred 
to  as  the  Indiana  program)  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
amendment  (Program  Amendment  93- 
3)  consists  of  proposed  changes  to  the 
Indiana  Surface  Mining  Rules 
concerning  delegation  of  authority, 
ultimate  authority,  conduct  of  certain 
proceedings  and  record  Iceeping  by  the 
Administrative  Law  Judge  (ALJ).  The 
amendment  is  intended  to  revise  the 
Indiana  Administrative  Code  (lAC)  rules 
to  implement  statutory  changes 
contained  in  the  1992  Senate  Enrolled 
Act  (SEA)  154. 

This  document  sets  forth  the  times 
and  locations  that  the  Indiana  program 
and  the  proposed  amendment  to  that 
program  will  be  available  for  public 
inspection,  the  comment  period  during 
which  interested  persons  may  submit 
written  comments  on  the  proposed 
amendment,  and  the  procedures  that 
will  be  followed  for  a  public  bearing,  if 
one  is  requested. 

DATES:  Written  comments  must  be 
received  on  or  before  4  p.m.  on  May  24, 
1993;  if  requested,  a  public  hearing  on 
the  proposed  amendment  is  scheduled 
for  1  p.m.  on  May  18, 1993:  and. 
requests  to  present  oral  testimony  at  the 
hearing  must  be  received  on  or  before  4 
p.m.  on  May  10^  1993. 
ADDRESSES:  Written  comments  and 
request  to  testify  at  the  hearing  should 
be  directed  to  Mr.  Roger  W.  Calhoun. 
Director,  Indianapolis  Field  Office,  at 
the  address  listed  below.  If  a  hearing  is 
requested,  it  will  be  held  at  the  same 
address 


Copies  of  the  Indiana  program,  the 
amendment,  a  listing  of  any  scheduled 
public  meetings,  and  all  written 
comments  received  in  response  to  this 
document  will  be  available  for  public 
review  at  the  following  locations,  during 
normal  business  hours.  Monday  through 
Friday,  excluding  holidays: 
-        Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Indianapolis  Field 
Office,  Minton-Capehart  Federal 
Building.  575  North  Pennsylvania 
Street,  room  301,  Indianapolis,  IN 
46204.  Telephone:  (317)226-6166. 

Indiana  Department  of  Natural 
Resources.  402  West  Washington  Street, 
room  295.  Indianapolis.  IN  46204. 
Telephone:  (317)232-1547. 

Each  requester  may  receive,  fiee  of 
charge,  one  copy  of  the  propped 
amendment  by  contacting  the  OSM 
Indianapolis  Field  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Rf^er  W.  Calhoun,  Director. 
Telephone  (317)  22&-6166. 

SUPPl^MENTARY  MFORMATKM: 

I.  Background  on  the  Indiana  Program 

On  July  29.  1982,  the  Indiana  program 
was  made  effective  by  the  conditional 
approval  of  the  Secretary  of  the  Interior. 
Information  pertinent  to  the  general 
background  on  the  Indiana  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  a  detailed 
explanation  of  the  conditions  of 
approval  of  the  Indiana  program  can  be 
found  in  the  July  26,  1982.  Federal 
Register  (47  FR  32107).  Subsequent 
actions  concerning  the  conditions  of 
approval  and  program  amendments  are 
identified  at  30  CFR  914.10,  914.15,  and 
914.16. 

II.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  June  4, 1991 
(Administrative  Record  Number  IND- 
0894),  the  Indiana  Department  of 
Natural  Resources  (IDNR)  submitted  a 
proposed  amendment  to  the  Indiana 
program  concerning  statutes  enacted  by 
Indiana  under  SEA  154  from  the  1991 
Indiana  Legislative  Session.  The 
amendments  included  provisions 
concerning  requirements  for  hearings, 
and  changes  in  the  responsibilities  of 
the  director  of  the  IDNR  and  the  Natural 
Resources  Commission  (NRQ.  OSM 
approved  the  proposed  amendments  on 
June  23, 1992  (57  FR  27928). 

By  letter  dated  April  2,  1993 
(Administrative  Record  Number  IND- 
1217),  Indiana  submitted  proposed 
program  amendment  number  93-3. 
Program  amendment  93-3  consists  of 
proposed  changes  to  the  Indiana  rules 
concerning  delegation  of  authority. 
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ultimate  authority,  conduct  of  certain 
proceedings,  and  record  keeping  by  tlie 
ALJ.  The  proposed  changes  to  the 
Indiana  rules  reflect  statutory  changes 
contained  in  the  1992  SEA  154. 

The  proposed  amendments  are 
summarized  below. 

1.310  lAC  0.6-1-2    Applicability  of 
Rule 

New  subsection  2(c)  is  added  to 
provide  that  310  lAC  0.6-1-12  does  not 
apply  if  IC  4-21.5-4  or  if  310  lAC  0.6- 
l-2.5(b)  or  2.5(c)  apply.  Also,  a  party 
may  seek  judicial  review  under  IC  4- 
21.5-5  of  a  final  order  made  by  an  ALJ 
under  this  subsection. 

2.  310  lAC  0.&-1-2.5    Ultimate 
Authority  for  the  IDNR 

This  new  section  is  added  to  provide 
in  subsection  2.5(a)  that  the  NRC  is  the 
ultimate  authority  for  the  IDNR  for 
proceedings  under  310  lAC  0.6-1, 
except  as  provided  in  subsections  310 
lAC  0.6-1-2.5  (b)  and  (c). 

Subsection  2.5(b)  provides  that  the 
ALJ  is  the  ultimate  authority  for  the 
IDNR  for  any  administrative  review 
under  IC  13-4.1  or  310  L\C  12.  except 
for  proceedings  concerning  the  approval 
or  disapproval  of  a  permit  application, 
permit  revision  application  or  permit 
renewal  under  IC  13-4.1-4-5,  and 
proceedings  for  suspension  or 
revocation  of  a  permit  under  IC  13-4.1- 
11-6. 

New  subsection  2.5(c)  provides  that 
an  order  made  by  an  ALJ  granting  or 
denying  temporary  relief  from  a 
decision  of  the  director  of  the  IDNR  is 
a  final  order  of  the  IDNR. 

3.  310  lAC  0.6-1-1 7    flecord  of 
Proceedings 

This  new  section  is  added  to  provide 
(in  subsection  17(a))  that  the  record 
required  to  be  kept  by  an  ALJ  under  IC 
4-21.5-3-14  commences  with  the  filing 
of  one  of  the  following  with  the  director 
of  the  IDNR:  (1)  A  petition  for 
administrative  review  under  IC  4-21.5- 
3-7:  (2)  a  complaint  under  IC  4-21.5-3- 
8;  (3)  a  proceeding  before  an  ALJ  under 
IC  4-21.5-4. 

New  subsection  17(b)  provides  that 
the  record  required  to  be  kept  by  an  ALJ 
consists  of  the  official  record  as  set  forth 
in  IC  4-21.5-3-33. 

New  subsection  17(c)  provides  that  in 
addition  to  subsections  17  (a)  and  (b), 
subsection  17(c)  applies  to  proceedings 
concerning  the  approval  or  disapproval 
of  a  permit  application,  permit  revision 
application,  or  permit  renewal  under  IC 
13-4.1-4-5.  Upon  a  timely  objection 
made  at  hearing,  the  ALJ  shall  exclude 
testimony  or  exhibits  which  are  oH^ered 
but  which  identify  matters  which  were 


not  part  of  the  "record  before  the 
director"  under  IC  13-4.1-4-5.  The 
"record  before  the  director"  includes 
each  of  the  following:  (1)  The  permit;  (2) 
the  permit  application;  (3) 
documentation  tendered  or  referenced 
in  writing  by  the  applicant  or  an 
interested  person  for  the  purposes  of 
evaluating,  or  used  by  the  IDNR  to 
evaluate  the  application;  (4)  the 
analyses  of  the  IDNR  in  considering  the 
application,  including  the  expertise  of 
the  IDNR's  employees  and  references 
used  to  evaluate  the  application;  (5) 
documentation  received  under  IC  13- 
4.1-4-2,  including  the  conduct  and 
results  of  any  informal  conference  or 
public  hearing  under  IC  13-4.1-4-2(c); 
(6)  correspondence  received  or 
generated  by  the  department  relative  to 
the  application,  including  letters  of 
notification,  proofs  of  filing  newspaper 
advertisements,  and  timely  written 
comments  from  an  interested  person. 

4.  310  lAC  0.&-1-9    Defaults, 
Dismissals.  Agreed  Orders,  and  Consent 
Decrees 

Subsection  9(a)  has  been  amended  to 
provide  that  an  ALJ  may,  on  its  own 
motion  or  the  motion  of  a  party,  enter 
a  nonfinal  order  of  default  or  dismissal, 
as  appropriate,  and  submit  the  nonfinal 
order  to  the  secretary  of  the  NRC  for 
final  action  if  any  of  the  described 
conditions  are  met.  Prior  to  this 
amendment,  the  rule  only  provided  for 
nonfinal  orders  of  dismissal  by  the  ALJ. 
In  addition,  new  subsection  9(a)(4)  is 
added  to  provide  that  a  default  or 
dismissal  could  be  entered  in  a  civil 
action. 

Subsection  9(c)  is  amended  by  the 
addition  and  deletion  of  language.  As 
revised,  subsection  9(c)  provides  that  an 
ALJ  may  enter  a  nonfinal  order  of 
default  or  a  nonfinal  order  of 
involuntary  dismissal  only  following 
the  issuance  of  a  proposed  order  of 
default  or  proposed  order  of  dismissal 
under  IC  4-21.5-3-24. 

Subsection  9(d)  is  amended  to 
provide  that  the  secretary  (of  the  NRC), 
as  the  designee  of  the  NRC  under  IC  4- 
21.5-3-28{b),  may  affirm  the  entry  of  a 
nonfinal  default  order,  dismissal  order, 
or  consent  decree.  The  secretary  of  the 
NRC  has  exclusive  authority  to  approve, 
remand,  or  submit  to  the  commission 
for  final  action,  any  nonfinal  order  or 
decree  entered  by  an  ALJ  under  section 
310  lAC  0.6-1-9.  A  party  which 
opposes  the  entry  of  a  final  order  by  the 
secretary  of  the  NRC  must  file  a  written 
objection,  and  the  ALJ  and  any  other 
party  may  file  a  written  response  to  the 
objection.  Prior  to  the  proposed 
amendment,  the  director  of  the  IDNR 


was  the  designee  of  the  NRC  under  IC 
4-21.5-3-28(b). 

Subsection  9(e)  is  amended  to  provide 
that  an  order  of  default,  order  of 
dismissal,  agreed  order,  or  consent 
decree  made  by  the  secretary  of  the  NRC 
is  a  final  order  of  the  IDNR  and  is  made 
with  prejudice,  unless  otherwise 
specified  in  the  order  of  decree.  Prior  to 
the  proposed  amendment,  the  rule  did 
not  specify  an  order  of  default,  nor  did 
it  specify  the  secretary  of  the  NRC. 

New  subsection  9(fj  provides  that  an 
order  of  default,  order  of  dismissal, 
agreed  order,  or  consent  decree  made  by 
an  ALJ,  where  acting  as  the  ultimate 
authority  for  the  IDNR  under  section 
310  lAC  0.6-l-2.5(b),  is  a  final  order  of 
the  department  unless  otherwise 
specified  in  the  order  or  decree.  A 
person  may  seek  judicial  review  of  a 
final  order  entered  under  310  lAC  0.6- 
l-9(f)  as  provided  in  IC  4-21.5-5. 

The  full  text  of  the  proposed  program 
amendment  submitted  by  Indiana  is 
available  for  public  inspection  at  the 
addresses  listed  above.  The  Director 
now  seeks  public  comment  on  whether 
the  proposed  amendment  is  no  less 
effective  than  the  Federal  regulations.  If 
approved,  the  amendment  will  become 
part  of  the  Indiana  program. 

III.  Public  Conunent  Procedures 

In  accordance  with  provisions  of  30 
CFR  732.17(h),  OSM  is  now  seeking 
comment  on  whether  the  amendment 
proposed  by  Indiana  satisfies  the 
requirements  of  30  CFR  732.15  for  the 
approval  of  State  program  amendments. 
If  the  amendment  is  deemed  adequate, 
it  will  become  part  of  the  Indiana 
program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Comments  received 
after  the  time  indicated  under  DATES  or 
at  locations  other  than  the  Indianapolis 
Field  Office  will  not  necessarily  be 
considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  comment  at  the 
public  hearing  should  contact  the 
j)erson  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  the  close  of 
business  on  May  10, 1993.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
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advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scjieduled  to  comment  and  who 
wish  to  do  so  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  who  desire  to  comment 
have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  at  the  Indianapolis 
Field  Oi^ce  by  contacting  the  person 
I'sted  under  FOfl  FURTMEB  MFORMATION 
COffTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible, 
notices  of  meetings  will  be  posted  in 
advance  at  the  locations  listed  above 
under  AMMESSES.  A  siunmary  of  the 
meeting  will  be  included  in  the 
Administrative  Record. 
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is  consistent  with  SMCRA  and  its 
implementing  Federal  regulations  and 
whether  the  other  requirements  of  30 
CFR  parts  730.  731.  and  732  have  been 
met. 

National  Environnwntal  Policy  Act 

No  environmental  impact  sUtement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  moaning  of 
section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (42  U  S  C 
4332(2)(C)). 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  675 
[DoclcM  No.  »30487->30a7] 

Groundflsh  of  tha  Baring  Sea  and 
Alautian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTKIN:  Proposed  rule;  proposed 
revision  to  Final  1993  Specifications  of 
Groundfish;  request  for  comments. 


rv.  Procedural  Determinatioiu 

Executive  Order  12291 

On  July  12. 1984.  the  Office  of 
Management  and  Budget  (OMB)  granted 
the  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  an 
exemption  from  sections  3.  4.  7  and  8 
of  Executive  Order  12291  for  actions 
related  to  approval  or  conditional 
approval  of  State  regulatory  programs, 
actions  and  program  amendments. 
Therefore,  preparation  of  a  regulatory 
impact  analysis  is  not  necessary  and 
OMB  regulatory  review  is  not  required. 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
end  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of  the 
Surface  Mining  Control  and 
Reclamation  Act  (SMCRA)  (30  U.S.C 
1253  and  1255)  and  30  CFR  730  11 
732.13  and  732.1 7(h)(10).  decisions  on 
proposed  State  regulatory  programs  and 
program  amendments  submitted  by  the 
States  must  be  based  solely  on  a 
determination  of  whether  the  submittal 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  (44  U.S  C 
3507  et  seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  The  Slate  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Hence,  this  rule  will  ensure  that  existing 
requirements  previously  promulgated 
by  OSM  will  be  implemented  by  the 
State.  In  making  the  determination  as  to 
whether  this  rule  would  have  a 
significant  economic  impact,  the 
Department  relied  upon  the  data  and 
assumptions  for  the  counterpart  Federal 
regulations. 

List  of  Subjects  in  30  CFR  Part  914 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  April  15, 1993. 
JeBny  D.  )arrett. 

Acting  Assistant  Director,  Eastern  Support 
Center.  '^ 
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SUMMARY:  NMFS  proposes  regulations  to 
implement  Amendment  28  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (BSAI).  These 
regulations  are  proposed  to  establish 
three  new  management  districts  in  the 
Aleutian  Islands  subarea  (AI).  This 
action  also  proposes  to:  (1)  Amend  the 
Final  1993  Initial  Specifications  of 
Groundfish  and  Prohibited  Species 
Catch  Allowances  for  the  BSAI  (1993 
Specifications),  and  (2)  implement 
amendments  to  clarify  existing 
regulations.  These  actions  are  intended 
by  the  North  Pacific  Fishery 
Management  Council  (Council)  to 
promote  management  and  conser\'3tion 
of  groundfish  and  other  fish  resources 
and  to  further  the  goals  and  objectives 
contained  in  the  FMP  that  governs  these 
fisheries. 

DATES:  Comments  are  invited  until  luno 
4,  1993. 

ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau.  Alaska 
99802  (Attn.  Lori  Gravel).  The  proposed 
rule  was  analyzed  as  part  of  the 
environmental  assessment/regulatory 
impact  review  (EA/RIR)  prepared  for 
Amendment  28.  Individual  copies  of 
Amendment  28  and  the  EA/RIR  may  be 
obtained  from  the  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136. 
Anchorage,  Alaska  99510  (telephone 
907-271-2809). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jossica  A.  Gharrelt.  Fisheries 
Management  BioIcgLst.  Alaska  Region. 
NMFS.  907-586-7228. 


SUPPLEMENTARY  IHFORMATION: 
Background 

The  domestic  groundfish  fisheries  in 
the  Exclusive  Economic  Zone  (EEZ)  of 
the  BSAI  are  managed  by  the  Serrofary 
of  Commerce  (Secretary)  in  accordance 
with  the  FMP.  The  FMP  was  prepared 
by  the  Council  under  the  authority  of 
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the  Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  50  CFR  part  675 
for  the  U.S.  fishery.  General  regulations 
that  also  pertain  to  the  U.S.  fishery 
appear  at  50  CFR  part  620. 

At  times,  amendments  to  the  FMP 
and/or  its  implementing  regulations  are 
necessary  to  resolve  problems 
pertaining  to  management  of  the 
groundfish  fisheries.  This  proposed  rule 
would  implement  Amendment  28  to  the 
FMP.  This  amendment  would  establish 
three  new  management  districts  within 
the  AI  of  the  BSAI.  Amendment  28  was 
recommended  to  the  Secretary  by  the 
Council  at  its  January  1993  meeting. 

In  addition  to  the  FMP  amendment,  a 
revision  to  the  Final  1993  Initial 
Specifications  of  Groundfish  and 
Prohibited  Species  Catch  Allowances  as 
published  in  the  Federal  Register  (58 
FR  8703.  February  17,  1993)  and 
amendments  to  clarify  existing 
regulations  are  proposed. 

A  description  of.  and  the  reasons  for. 
each  measure  follows. 

Establishment  of  the  Eastern,  Central, 
and  Western  Districts  of  the  Aleutian 
Islands  Subarea 

A  groundfish  species  or  species  group 
may  be  apportioned  to  the  entire  BSAI, 
or  to  smaller  area  units  defined  in  the 
FMP  or  implementing  regulations, 
provided  that  sufficient  biological 
information  exists  with  which  to 
establish  acceptable  biological  catches 
(ABCs)  for  the  areas  of  interest.  The  Al 
is  currently  not  subdivided  under  the 
FMP.  Therefore,  groundfish  may  not  be 
apportioned  to  smaller  areas  within  the 
AI. 

In  the  BSAI.  the  entire  total  allowable 
catch  (TAC)  specified  for  each 
groundfish  species,  except  pollock, 
sablefish,  and  rockfishes,  is  apportioned 
to  the  entire  BSAI.  For  some  species, 
particularly  Atka  mackerel,  fishing 
effort  has  occurred  in  a  relatively  small 
area  within  the  AI.  This  can  result  in 
undesirable  effects  of  highly 
concentreted  effort,  such  as  the 
potential  for  localized  depletion  of 
groundfish.  intensified  competition 
wi»h  marine  predators  for  fishery 
resources.  ar.H  greater  possibility  of 
habitat  degradation. 

A;  i'"  September  1992  meeting,  the 
Council  rev.ommended  initiation  of  an 
FMP  amendment  to  divide  the  AI.  This 
request  developed  from  concerns  of  the 
Council's  Scientific  and  Statistical 
Committee  (SSC)  and  Plan  Team,  that  in 
recent  years  the  commercial  catches  of 
groundfish  in  the  AI.  particularly  of 
Atka  macker^.  have  become  spatially 
concentrated  in  relatively  small  portions 


of  the  subarea.  A  division  of  the  AI  was 
desirable  to:  (1)  Provide  increased 
flexibility  in  TAC  management,  (2) 
enhance  the  Council's  ability  to  disperse 
fishing  efi'ort,  and  (3)  minimize  the 
potential  for  undesirable  effects  of 
concentrated  fishing  effort. 

At  the  same  time,  representatives  of 
the  fishing  industry  requested  that 
increased  harvest  amounts  be  made 
available  for  Atka  mackerel.  This 
increase  was  opposed  by  the  SSC  unless 
Atka  mackerel  TAC  apportionments  and 
fishing  effort  more  closely  reflected 
distribution  of  Atka  mackerel  biomass 
and  unless  the  potential  for  localized 
depletion  coula  be  minimized.  An  FMP 
amendment  to  divide  the  AI,  thereby 
providing  a  mechanism  to  apportion 
groundfish  TACs.  could  benefit  many 
groundfish  fisheries,  but  is  particularly 
critical  for  the  Atka  mackerel  fishery  in 
1993. 

A  draft  analysis  was  prepared  under 
guidance  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969,  E.0. 12291. 
and  NOAA  policy.  Three  alternatives 
were  considered  in  the  EA/RIR:  The 
status  quo,  under  which  no  subdivision 
of  the  AI  would  be  made;  Alternative  2, 
under  which  the  AI  would  be  divided 
into  two  districts  by  dividing  the 
subarea  at  177°  E.  longitude;  and. 
Alternative  3,  under  which  the  AI 
would  be  divided  into  three  districts  by 
dividing  the  subarea  at  177°  W. 
longitude  and  177°  E.  longitude. 

At  its  January  18-20,  1993,  meeting, 
the  Council  considered  the  testimony 
and  recommendations  of  its  Plan  Team. 
SSC.  Advisory  Panel  (AP).  and  the 
public,  including  fishing  industry 
representatives,  on  the  amendment 
proposal  and  the  EA/RIR  analysis.  The 
Council  then  approved  Amendment  28 
that  would  establish  Eastern,  Central, 
and  Western  AI  management  districts  so 
that  the  harvest  of  Atka  mackerel  or 
other  groundfish  TAC  amounts 
specified  for  the  AI  could  be  controlled 
independently  in  the  new  districts. 
Groundfish  TACs  that  are  so 
apportioned  could  be  more  effectively 
managed,  and  other  biological  and 
environmental  effects  of  concentrated 
fishing  effort  could  be  minimized.  This 
amendment  might  also  increase  value 
realized  fi-om  groundfish  fishery,  if 
greater  amounts  of  more  valued  species 
are  made  available. 

Revision  of  Final  1993  Initial 
Specifications  for  Atka  Mackerel 

A  restructured  AI  under  Amendment 
28  would  provide  a  management  tool  to 
improve  management  and  conser\'ation 
of  all  groundfish  stocks,  and  to  control 
interactions  between  fishing  activities 
and  other  aspects  of  the  environment. 


The  £A  analyzed  only  the  potential 
apportionment  of  Atka  mackerel 
because  of  current  industry  demand  for 
that  species,  the  ready  availability  of 
biomass  data  with  which  to  establish 
Atka  mackerel  ABCs,  and  the  immediate 
need  to  implement  revised  ABC  and 
TAG  amounts  for  the  1993  Atka 
mackerel  fishery. 

NMFS  is  proposing  to  revise  the  1993 
Specifications  to  facilitate  an  increase  in 
the  TAC  for  Atka  mackerel  during  1993. 
should  Amendment  28  be  implemented 
during  the  fishing  year.  Currently,  the 
Atka  mackerel  TAC  is  apportioned  to 
the  entire  BSAI.  and  fishing  can  occur 
at  any  location  within  that  area.  In 
recent  years,  fishing  effort  for  Atka 
mackerel  has  been  concentrated  in  the 
eastern  portion  of  the  AI,  resulting  in 
fishing  effort  and  removals  that  were 
disproportionate  to  the  distribution  of 
Atka  mackerel  biomass.  For  example,  66 
percent  of  the  1992  Atka  mackerel 
harvest  came  from  the  proposed  Eastern 
Aleutian  District,  an  area  that  contains 
only  11  percent  of  the  biomass. 

At  its  September  1992  meeting,  the 
SSC  recommended  an  overall 
preliminary  ABC  of  117,100  metric  tons 
(mt)  for  Atka  mackerel  if  the  TAC  could 
be  apportioned  among  districts  within 
the  AI,  noting  the  need  to  distribute  this 
harvest  level  in  proportion  to  the 
distribution  of  Atka  mackerel  biomass. 
Absent  further  subdivision  of  the  AI,  the 
SSC  recommended  a  1993  ABC  for  Atka 
mackerel  of  32,100  mt.  the  amount  the 
SSC  believed  could  safely  be  harvested 
from  the  portion  of  the  AI  fished  In 
recent  years.  At  its  December  1992 
meeting,  the  Council  adopted  an  ABC 
for  Atka  mackerel  of  117,100  mt,  and  a 
TAC  of  32,000  mt,  providing  a  means  to 
increase  the  Atka  mackerel  TAG  if  the 
AI  is  divided  during  1993. 

NMFS  has  specified  final  1993  ABCs 
and  TACs  for  groundfish  fisheries  in  the 
BSAI  under  §675.20(a)(7)(ii)  (58  FR 
8703.  February  17,  1993).  Contingent 
upon  approval  of  Amendment  28  and  its 
implementing  regulations,  NMFS 
proposes  to  alter  the  ABC  and  TAC  for 
Atka  mackerel  by  amending  Table  1  of 
the  Final  1993  Specifications  (Table  1, 
amended).  This  proposed  rule  would 
divide  the  1993  ABC  and  TAC  specified 
for  Atka  mackerel  into  three  separate 
apportionments  for  the  Eastern  Aleutian 
District  and  the  Bering  Sea  Subarea, 
Central  Aleutian  District,  and  Western 
Aleutian  District  according  to  the 
distribution  of  Atka  mackerel  biomass 
in  those  areas  found  in  the  1991  stock 
assessment  survey,  10.8  percent,  44.7 
percent,  and  44.5  percent,  respectively. 
For  the  purpose  of  allocating  Atka 
mackerel,  the  Bering  Sea  subarea  is 
combined  with  the  Eastern  Aleutian 
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district  because,  although  insufficient 
information  exists  to  establish  a  separate 
TAG  for  the  Bering  Sea  subarea, 
inclusion  under  an  established  TAG  will 
allow  retention  of  incidental  catches. 
One  or  more  of  the  Atka  mackerel  TAGs 
could  then  be  independently  increased 
by  apportionment  from  the  nonspecific 
operational  reserve  during  the  1993 
fishing  year  under  §  675.20(a)(3).  If  this 
proposed  rule  is  approved  by  the 
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Secretary  and  implemented  during 
1993.  the  Gouncil  may  recommend  an 
increase  of  the  1993  Atka  mackerel  TAG 
from  the  operational  reserve  at  a  future 
meeting,  after  considering  market  effects 
and  other  socioeconomic  factors. 

The  Atka  mackerel  TAG  could  be 
increased  through  apportionments  of 
the  operational  reserve  from  32.000  mt 
up  to  the  ABG.  or  117.100  mt.  Public 
testimony  presented  to  the  Gouncil  in 


December  1992  indicated  that  only  a 
moderate  increase  should  be 
recommended  because  of  the  potentially 
undesirable  market  effects  that  would 
ensue  from  a  3-4  fold  increase  in  TAG. 
Although  amounts  of  reserve 
apportioned  to  Atka  mackerel  would  be 
unavailable  to  other  fisheries,  the  total 
TAG  of  groundfish  specified  for  1993. 
1.998.620  mt.  would  not  change. 


^1i-cVrc7^°o^y^;^^^-?,^^^^^^^ 


Species 


Po«ock: 

Bering  Sea  (BS) 

AJeutian  Isiands  (Al)  . 

Bogoslof  .District 

Pacific  cod 

Sabtefish: 

BS 

Al 

Atka  mackerel: 

Eastern  Al  Distrlct/BS 

Centra/  Al  District 

Western  Al  District 

Yeltowfin  sole  

Rock  sole  .'."* 

Greenland  turtxrt .".. 

Arrowtooth  ftounder ."„' 

Oltior  flatfish  s  

Pacific  ocean  perch: 

BS  

Al.. """""! 

Other  red  rockfish:«  BS  ..... 

Sharpchin/Nofthem:  Al  

Shortrakar/Rougheye-  Al 
Other  rockfish:' 

BS  

Al 

squkj :;;:;;;: 

Other  Species" 


ABC 


Totals 


1.340.000 

58.700 

42,000 

164.500 

1,500 
2,600 

12.670 

52,344 

52,086 

238,000 

185.000 

7.000 

72.000 

191.000 

3,330 
13.900 
1.400 
5.670 
1.220 

400 

925 

3,400 

26,600 


TAC 


2,476,245 


1,300,000 

51.600 

1,000 

164,500 

1,500 
2,600 

3.456 
14.304 
14.240 
220,000 
75.000 
7.000 
10,000 
79,000 

3.330 
13,900 
1.200 
5.100 
1.100 

360 

830 

2,000 

26,600 


Initial  TAC 
(ITAC)  -  DAP  '^ 


1.998,620 


1,105,000 

43,860 

850 

139,825 

1,275 
2,210 

2,938 

12,158 

12.104 

187.000 

63,750 

5,950 

8,500 

67,150 

2.831 

11.815 

1.020 

4,335 

935 

306 

706 

1,700 

22,610 


1,698,827 


^2^a"rS^[fJ ofTrSS  ^BTcJS''^r'^^^  !?  ^,"  ^^''  ^^  ^  ^'  ^'^  """^^  ^^^'^'^  specified 

IS  ^;^^^C)  =^^°' 'AlSa"r?eS'^^"V'Ac'"^  ''"^  Aiiowab.el^'evelSForeign  F^hing  (TALFF). 

5  DAP  =  domesbc  annual  processing  =  ITAC  «iao  -  ^5*3,793  mt. 

specSf  TAcT^';?.'^"  ^'  "^"'^^  ^^«^  '^'^'P'  ^^  Pacific  ^"but  (a  prohibited  species)  and  all  other  flatfish  species  that  have  a  separate 
7-R^'  '^J^^".  '"c'"«^«s  shortraker,  rougheye,  northern  and  sharuchin 


Technical  Amendments  to  Existing 
Uegulations 

NMFS  proposes  several  amendments 
to  clarify  or  correct  existing  regulations. 
These  changes  and  the  reasons  for  them 
are  as  follows: 

1.  In  the  hst  of  figures.  Figure  1  is 
removed  and  Figures  2  through  5  are 
redesignated  as  Figures  1  through  4  as 
follows: 

Figure  1— Reporting  areas  and 
bycatch  limitation  zones  in  Bering  Sea 
and  Aleutian  Islands  Management  Area; 


Figure  2— Length  overall  of  a  vessel: 
Figure  3— Pelagic  trawl;  and 
Figure  4— Pelagic  trawl. 

This  change  is  necessary  because  the 
original  Figure  1  is  archaic  and  no 
longer  useful  for  describing 
management  area  units.  All  references 
to  the  original  Figures  1  through  5  are 
altered  to  refer  to  redesignated  Figures 
1  through  4.  as  appropriate.  Those 
references  are  found  in  §  675.2  in 
definitions  of  "Bycatch  limitation  Zone 
1."  "Bycatch  limitation  Zone  2," 


"Bycatch  limitation  Zone  2H."  "Length 
overall."  "Pelagic  trawl."  "Statistical 
area."  and  in  §  675.22(a). 

2.  In  §675.2.  the  definition  of  "Bering 
Sea  and  Aleutian  Islands  Management 
Area"  is  amended  by  redesignating 
paragraphs  (a)  through  (c)  as  paragraphs 
(1)  through  (3)  to  conform  with  the 
current  format  used  by  the  Office  of  the 
Federal  Register,  and  in  paragraph  (3) 
the  words  "subarea"  and  "management 
unit"  are  changed  to  "District"  and 
"Bering  Sea  subarea"  to  clarify  that  the 
Bogoslof  District  is  a  district  within  the 
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Bering  Sea  subarea  and  to  facilitate 
future  additions  of  districts  numbered 
between  500  and  539;  the  definition  of 
"Fishery"  is  amended  by  removing 
paragraphs  (a)  and  (b),  which  refer  to 
the  removed  Figure  1;  and  the  definition 
of  "Statistical  Area"  is  amended  by 
redesignating  paragraphs  (a)  through  (1) 
as  paragraphs  (1)  through  (12),  to 
conform  with  the  current  format  used  by 
the  Office  of  the  Federal  Register,  to 
remove  references  to  the  removed 
Figure  1,  to  remove  Statistir^l  area  540. 
and  to  add  Statistical  areas  541.  542. 
and  543,  the  three  new  AI  management 
districts  proposed  under  this  rule. 

3.  In  §  675  2.  the  definition  of 
"Community  Development  Quota 
Reserve  (CDQ  reserve");  and  in  §  675.20. 
paragraphs  (a)(2)(ii).  (a)(2)(iii).  (a)(3)(ii). 
(a)(3)(iii),  (a)(8),  and  ())(4)  are  amended 
to  refer  to  the  newly  added  AI  Districts 
in  addition  to  BSAI  subareas  in 
references  to  Community  Development 
Quota  Reserves:  pollock  allocations  to 
seasons,  inshore  and  offshore 
components,  and  Community 
Development  Quotas  (CDQs);  closures  to 
directed  fishing  and  closures  to 
retention  of  groundfish;  and  the 
definition  of  a  fishing  trip  for  purposes 
of  calculating  allowable  amounts  of 
pollock  roe.  Also,  paragraphs  ())(!)  and 
())(4)  are  clarified  to  refer  to  the  entire 
paragraph  (j). 

4.  In  §  675.24,  the  section  heading  is 
changed  to  "Gear  Limitations"  to  clarify 
the  content  of  the  section,  the 
introductory  text  is  removed  as  obsolete, 
paragraphs  (c)(l)(i)  and  (f)  are  changed 
by  removing  reference  to  the  Bogoslof 
subarea  to  clarify  that  the  Bogoslof 
District  is  pan  of  the  Bering  Sea  subarea. 
and  paragraph  (c)(l)(ii)  is  revised  to 
indicate  that  the  harvest  restriction  by 
gear  type  refers  to  each  individual  TAC. 
to  accommodate  any  future 
apportionment  of  sablefish  TAC  to  new 
AI  Districts  established  under  this 
proposed  FMP  amendment.  Paragraphs 
(d)(1)  and  (d)(2)  are  revised  to  refer  to 
districts  in  addition  to  subareas  for 
purposes  of  closures  to  directed  fishing 
or  to  retention  of  groundfish.  and  are 
further  clarified  to  refer  to  allocations 
made  under  paragraph  (c). 

5.  In  §675.27.  paragraphs  (b)(l)(ii) 
and  (c)(1)  are  revised  to  refer  to  districts 
in  addition  to  subareas  for  pollock 
specified  for  nonspecific  operational 
reserve  and  for  allocation  to  CDQs. 

The  Council  recommended  that  the  AI 
be  divided  into  three  districts  for 
purposes  of  specifying  and  managing 
allowable  levels  of  groundfish  harvest. 
The  proposed  regulations  would 
establish  the  Eastern,  Central,  and 
VVestem  Aleutian  Districts,  eliminate 
Statistical  area  540,  and  add  Statistical 


areas  541,  542.  and  543,  designating 
them  the  Eastern,  Central,  and  Western 
Aleutian  Districts,  respectively.  To 
facilitate  an  inseason  increase  in  Atka 
mackerel  TAC,  the  1993  ABC  and  TAC 
specified  for  Atka  mackerel  are 
proposed  to  be  reallocated  among  the 
revised  BSAI  statistical  areas. 
Amendments  to  existing  regulations  are 
proposed  to  improve  accuracy  and 
consistency. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act.  as  amended,  requires  the  Secretary 
to  publish  regulations  proposed  by  a 
Council  within  15  days  of  receipt  of  the 
FMP  amendment  and  regulations.  At 
this  time  the  Secretary  has  not 
determined  that  the  FMP  amendment 
these  regulations  would  implement  is 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson  Act, 
and  other  applicable  law.  The  Secretary, 
in  making  final  detenninations.  will 
take  into  account  the  data,  views,  and 
comments  received  during  the  comment 
period. 

NMFS  prepared  an  EA  for  this  FMP 
amendment  that  discusses  the  impact 
on  the  environment  as  a  result  of  this 
rule.  A  copy  of  the  EA  may  be  obtained 
from  the  Council  (see  ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  initially  determined 
that  the  proposed  rule  is  not  a  "major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.G.  12291.  This  rule 
does  not  impose  significant  economic 
costs,  does  not  cause  redistribution  of 
costs  and  benefits,  and  would  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  oi)  markets. 
The  rule  should  not  lead  to  a  substantial 
increase  in  prices  paid  by  consumers, 
local  governments,  or  geographic 
regions  because  the  rale  only  establishes 
management  district  boundaries,  a 
mechanism  by  which  the  Council  may 
more  effectively  manage  groundfish 
resources  of  the  AI. 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12292  under  section 
8(a)(2)  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act.  as  amended, 
require  the  Secretary  to  publish  this 
proposed  rule  15  days  after  its  receipt. 
The  proposed  rule  is  being  reported  to 
the  Director.  Office  of  Management  and 
Budget,  with  an  explanation  of  why  it 
is  not  subjecl  to  E.O.  12291. 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  significant  economic  impacts  on  a 
substantial  number  of  small  entities 


because  the  rule  creates  new 
management  districts,  a  management 
tool  the  Council  may  subsequently  use 
to  geographically  apportion  TACs.  but 
would  not  directly  alter  apportionments 
of  groundfish,  or  change  participation  in 
groundfish  fisheries.  This  action  would 
result  in  slight  changes  in  recordkeeping 
and  reporting  for  fishing  and  processing 
vessels  electing  to  operate  in  the  new 
districts,  but  would  not  differentially 
affect  small  entities  or  increase  the 
reporting  burden.  The  Atka  mackerel 
fishery  is  conducted  primarily  by  large 
catcher/processors  and  motherships;  in 
1991  and  1992.  fewer  than  29  factory 
trawlers,  and  two  mothership  processors 
with  attendant  harvesting  vessels, 
participated  in  that  fishery.  The  change 
in  participation  that  might  accompany 
any  TAC  increase  is  not  predictable,  but 
any  increase  facilitated  by  this  ru,!e  in 
the  1993  Atka  Mackerel  TAC  is  not 
expected  to  have  significant  inip.jcts  on 
a  substfintial  number  of  small 
har\'esters. 

Future  apportionments  of  TAC  in  the 
new  districts  could  eventually  result  in 
changes  to  (1)  total  amounts  of  each 
groundfish  available,  (2)  spatial 
distribution  of  TACs,  (3)  participation 
by  small  harvesting  vessels,  and  (4)  the 
proportion  of  BSAI  groundfish  allocated 
to  higher-valued  species.  Whether  or  not 
TACs  will  be  so  allocated  in  the  future 
is  not  predictable  or  quantifiable.  A 
copy  of  this  analysis  is  available  from 
the  Council  (see  ADDRESSES). 

This  proposed  rule  involves  a 
collection-of-informafion  requirement 
which  has  been  approved  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act.  The  reporting 
requirements  and  liable  respondents 
under  this  proposed  rule  remain 
unchanged  from  that  under  an 
information  budget  (ICB)  currently 
authorized  under  OMB  064{M)213. 
Currently,  all  information  about 
groundfish  harvests  and  vessel  activities 
must  be  accounted  for  undei  that 
information  budget.  The  addition  of  two 
additional  reporting  area  boundaries 
would  require  a  qualitative  reporting 
change  for  oporntors  of  vessels  that 
operate  in  the  new  areas.  The  resultant 
annual  reporting  burden  for  those 
vessels  would  not  change  from  that 
currently  estimated  under  the  ICB. 

The  Council  determined  that  this  rule, 
if  adopted,  will  be  implemented  in  8 
manner  that  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  Alaska.  This  determination 
has  been  submitted  for  review  by  the 
responsible  State  agency  under  section 
307  of  the  Coastal  Zone  Management 
Act. 
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This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  iS.O. 
12612. 

An  informal  consultation  pursuant  to 
section  7  of  the  Endangered  Species  Act 
(ESA)  for  this  proposed  rule  concluded 
that  adoption  of  either  alternative  to  the 
status  quo  would  not  affect  endangered 
or  threatened  species  luider  NMFS 
jurisdiction,  including  the  Steller  sea 
lion  and  listed  species  of  Pacific 
salmon,  in  a  manner  or  to  an  extent  not 
already  considered  in  prior 
consultations.  NMFS  has  initiated 
consultation  for  1993  groundfish  TACs 
in  regard  to  listed  salmonids.  although 
the  conclusion  is  not  expected  to  change 
because  of  a  general  reduction  of  salmon 
bycatch  anticipated  to  result  from  this 
proposed  rule.  Additionally,  pursuant  to 
section  7  of  the  ESA.  NMFS  has 
initiated  consultation  with  the  U.S.  Fish 
and  Wildlife  Service  regarding  the 
short-tailed  albatross  and  other  seabirds 
that  are  proposed  or  candidates  for 
listing  under  the  ESA. 

The  Regional  Director  determined  that 
fishing  activities  conducted  under  this 
rule  would  have  no  significant  adverse 
impacts  on  marine  mammals  not  listed 
under  the  ESA. 

List  of  Subjects  in  50  CFR  Part  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  April  19, 1993. 
Samuel  W.  McKeen. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  675  is  proposed 
to  be  amended  as  follows: 

PART  675— OnOUNOFISH  OF  THE 
BERINQ  SEA  AND  ALEUTIAN  ISLANDS 
AREA     I 

1.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §675.2,  the  definitions  of 
"Bycatch  limitation  zone  1".  "Bycatch 
limitation  zone  2".  and  "Bycatch 
limitation  zone  2H"  are  amended  by 
removing  the  words  "Figure  2"  and 
adding  in  their  place  the  words  "Figure 
1";  the  definition  of  "Length  overall"  is 
amended  by  removing  the  words 
"Figure  1"  and  adding  in  their  place  the 
words  "Figure  2";  in  the  definition  of 
"Pelagic  trawl"  paragraph  (1)  is 
amended  by  removing  the  words 
"Figure  4"  and  adding  in  their  place  the 
words  "Figure  3";  in  the  definition  of 
"Pelagic  trawl"  paragraph  (2)  is 
amended  by  removing  the  words 
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"Figure  5"  and  adding  in  their  place  the 
words  "Figure  4";  the  definitions  of 
"Bering  Sea  and  Aleutian  Islands 
management  area."  and  "Fishery"  are 
revised;  and  the  definition  of 
"Statistical  Area"  is  amended  by 
redesignating  paragraphs  (a)  through  (1) 
as  paragraphs  (1)  through  (12).  revising 
the  introductory  text  and  redesignated 
paragraph  (12),  and  adding  paragraphs 
(13)  and  (14)  to  read  as  follows: 

S  675.2    Definition*. 


Bering  Sea  and  Aleutian  Islands 
management  area  means  the  exclusive 
economic  zone  (EEZ)  in  the  Bering  Sea, 
and  that  portion  of  the  EEZ  in  the  North 
Pacific  Ocean  that  is  adjacent  to  the 
Aleutian  Islands  and  west  of  170°00'  W. 
longitude. 

(1)  The  Bering  Sea  subarea  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  means  that  portion  of 
the  EEZ  contained  in  Statistical  areas 
500-539  as  defined  in  this  section. 

(i)  The  Bogoslof  District  of  the  Bering 
Sea  subarea  means  that  part  of  the 
Bering  Sea  subarea  contained  in 
Statistical  area  518  as  defined  in  this 
section. 

(2)  The  Aleutian  Islands  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  means  that  portion  of 
the  EEZ  contained  in  Statistical  areas 
541-543  as  defined  in  this  section. 

(i)  The  Eastern  Aleutian  District 
means  that  part  of  the  Aleutian  Islands 
subarea  contained  in  Statistical  area  541 
as  defined  in  this  section. 

(ii)  The  Central  Aleutian  District 
means  that  part  of  the  Aleutian  Islands 
subarea  contained  in  Statistical  area  542 
as  defined  in  this  section. 

(iii)  The  Western  Aleutian  District 
means  that  part  of  the  Aleutian  Islands 
subarea  contained  in  Statistical  area  543 
as  defined  in  this  section. 


Fishery,  for  the  purposes  of  this  part, 
means  all  fishing  for  groundfish  that  is 
conducted  in  the  Bering  Sea  and 
Aleutian  Islands  management  area  and 
adjacent  territorial  waters. 

•  •        •        •        • 

Statistical  area  means  any  one  of  the 
14  geographical  units  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
defined  as  follows  (Figure  1): 

•  •         •        •        • 

(12)  Statistical  area  541 — south  of 
55°00'  N.  latitude,  west  of  170°00'  W. 
longitude  and  east  of  177°00'  W. 
longitude. 

(13)  Statistical  area  542 — south  of 
55°00'  N.  latitude,  west  of  177"'00'  W. 
longitude  and  east  of  177''00'  E. 
longitude. 


(14)  Statistical  area  543— south  of 
55''00'  N.  latitude,  west  of  177''00'  E. 
longitude. 

•  •        •        •        • 

3.  In  §  675.20.  paragraph  (j)(l)  is 
amended  by  revising  the  first  sentence, 
and  paragraph  (j)(4)  is  revised  to  read  as 
follows: 

S  675.20    GMMral  limtotiona. 

•  •         •         •        • 

(j)*   •   • 

(1)  For  purposes  of  this  paragraph  (j), 
only  one  primary  product  per  fish,  other 
than  roe,  may  be  used  to  calculate  the 
round-weight  equivalent.  •  •  • 


(4)  Fishing  trip.  For  purposes  of  this 
paragraph  (j).  a  vessel  is  engaged  in  a 
fishing  trip  when  commencing  or 
resuming  the  harvesting,  receiving,  or 
processing  of  pollock  until  the  transfer 
or  offloading  of  any  pollock  or  pollock 
product  or  until  the  vessel  leaves  the 
subarea  or  district  where  fishing  activity 
commenced,  whichever  comes  first. 

•  •        •        •        • 

4.  In  §  675.24,  the  section  heading  is 
revised,  the  introductory  text  of  the 
section  is  removed,  and  paragraphs 
(c)(l)()),  (c)(l)(ii),  (d)(1).  (d)(2)  and  the 
introductory  text  of  paragraph  (0(1)  are 
revised  to  read  as  follows: 

S  675.24    Gear  limitations. 

•  •         *         •         • 

(c)*   •   • 

(D*  •  * 

(i)  In  the  Bering  Sea  subarea.  hook- 
and-line  and  pot  gear  may  be  used  to 
take  up  to  50  percent  of  each  TAC  for 
sablefish;  trawl  gear  may  be  used  to  take 
up  to  50  percent  of  each  TAC  for 
sablefish. 

(ii)  In  the  Aleutian  Islands  subarea. 
hook-and-line  and  pot  gear  may  be  used 
to  take  up  to  75  percent  of  each  TAC  for 
sablefish;  trawl  gear  may  be  used  to  take 
up  to  25  percent  of  each  TAC  for 
sablefish. 

•  •••■' 

(d)*  •  • 

(1)  When  the  Regional  Director 
determines  that  the  share  of  each 
sablefish  TAC  assigned  to  any  type  of 
gear  for  any  year  and  any  subarea  or 
district  under  paragraph  (c)  may  be 
taken  before  the  end  of  that  year,  the 
Regional  Director,  in  order  to  provide 
adequate  bycatch  amounts  to  ensure 
continued  groundfish  fishing  activity  by 
that  gear  group,  will,  by  publication  in 
the  Federal  Register,  prohibit  direcied 
fishing  for  sablefish  by  persons  using 
that  type  of  gear  in  that  subarea  or 
district  for  the  remainder  of  the  year. 

(2)  When  the  Regional  Director 
determines  that  the  share  of  each 
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sableBsh  TAG  assigned  to  any  type  of 
gear  for  any  year  and  any  subarea  or 
district  under  paragraph  (c)  is  or  will  be 
reached,  the  Regional  Director  will,  by 
publication  in  the  Federal  Register, 
require  that  sableHsh  be  treatMl  as  a 
prohibited  species  by  persons  using  that 
type  of  gear  in  that  subarea  or  district, 
for  the  remainder  of  that  year. 


(f) 


(1)  Bering  Sea  subarea. 


U675^  675^  and  675^    (AiiMndMq 

5.  In  addition  to  the  amendments  set 
forth  above,  in  50  CFR  part  675  remove 
the  word  "subarea"  and  add.  in  its 
place,  the  words  "subarea  or  district"  in 
the  following  places: 

a.  Section  675.2,  in  the  definition  of 
"Community  Development  Quota 
Reserve  (CDQ  reserve)"; 

b.  Section  675.20  (a)(2)(ii).  {a)(2)(iii), 
{a)(3)(ii)  (2  times],  {a)(3)(iii).  and  (a)(8) 
(3  times);  and 

c.  Section  675.27  (b)(l)(ii),  and  (c)(1). 


1675^    [Amended] 

6.  In  §675.22,  paragraph  (a)  is 
amended  by  removing  the  words  "figure 
2"  and  adding  in  their  place  the  words 
"figure  1". 

7.  Figure  1  of  the  part  is  removed; 
Figures  2  through  5  of  the  part  are 
redesignated  Figures  1  through  4  of  the 
part;  and  redesignated  Figure  1  is 
revised  to  read  as  follows: 

BtLUNG  CODE  a61»>22-M 
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Figure  1.  Reporting  areas  and  bycatch  limitation  zones  in  the 
Bering  Sea  and  Aleutian  Islands  Management  Area. 

Zone  1  =511+512+516; 
Zone  2  =  513+517+521;  and 
Zone  2H  =  517. 


?\93 


IFR  Doc.  93-9536  Filed  4-20-93;  2:44  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunTents  other  than  rules  or 
proposed  rules  that  are  appticabie  to  the 
public.  NoSces  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitior^  and  applications  and  agency 
statements  of  organization  and  functior«  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTME^fr  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  93-04&-1] 

Receipt  of  Permit  Applications  for 
Release  Into  the  Environment  of 
Genetically  Engirteered  Organisms 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  four  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 


Health  Inspection  Service.  The 
applications  have  been  submitted  in 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  with  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  U.S.  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  an  application  are  encouraged  to 
call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room. 
You  may  obtain  copies  of  the 
documents  by  writing  to  the  person 
listed  under  "FOR  FURTHER  INFORMATION 
CONTACT." 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Arnold  Foudin,  Deputy  Diredor, 
Biotechnology  Permits,  BBEP,  APHIS, 
USDA,  room  850,  Federal  Building, 


6505  Belcrest  Road.  Hyattsville.  MD 
20782,  (301)  436-7612. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  Into  the  United  States 
certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  info  the  environment: 


Application  No. 


93-078-01,  renewal  of  permrt  92- 
037-05,  issued  on  05-01-92. 

93-085-01,  renewal  of  permit  91- 
078-01.  issued  on  06-05-91. 


93-085-02 


93-085-03 


Applicant 


Monsanto  Agricultural  Company 


DNA  Plant  Techr>ology  Corporation 


Upjohn  Company 


Upjohn  Company 


Date  re- 
ceived 


03-19-93 
03-26-93 

03-26-93 
03-26-93 


Organisms 


Soytjean  plants  genettcally  engi- 
neered to  express  tolerance  to 
the  hert)4cide  glyphosate. 

Tomato  plants  genetically  engi- 
neered to  express  the  chittnase 
{chiA)  gene  for  resistance  to 
fungal  plant  pattyjgefw. 

Lettuce  plants  geneticaUy  engi- 
neered to  express  resistartce  to 
tomato  spotted  wilt  virus. 

Squash  plants  geneticaUy  engi- 
neered to  express  resistarv:e  to 
certain  fungal  plant  pathogens. 


Field  test  loca- 
tion 


Delaware. 
California. 

Georgia. 
Georgia. 


Done  in  Washington.  DC.  this  20th  day  of 
April  1993. 

Terry  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFK  Doc.  93'-9548  Filed  4-22-93:  8:45  am] 

MLUNO  COOe  3410-34-l> 


ACTION:  Notice  of  intent. 


AgricuMurai  Research  Service 

Intent  to  Qi»nt  Exclusive  License 

AGENCY:  Ayicultural  Research  Service. 
I  LSD  A 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture,  ■ 
Agricultural  Research  Service,  intends, 
to  grant  to  Monell  Chemical  Senses 
Center,  a  nonprofit  organization  with 
headquarters  in  Philadelphia, 
Pennsylvania,  an  exclusive  license  on 
its  share  of  U.S.  Patent  No.  5,187,196, 
js.sued  February  16,  1993  (S.N.  07/ 
322,039),  "Grazing  Repellent  for  Geese 
and  Swans." 


DATES:  Comments  must  be  received  by 
July  22,  1993. 

ADDRESSES:  Send  comments  to:  USDA- 
ARS-Otfii;e  of  Technology  Transfer, 
Beltsville  Agricultural  Re.search  Center, 
Baltimore  Boulevard,  Building  005. 
Room  403.  BARC-W.  Beltsvilio, 
Maryland  20705-2350. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Ann  Whitehead  of  the  Office  of 
Technology  Transfer  at  tl;e  Beltsville 
addre.ss  given  above;  telephone:  COMM: 
301-504-6786. 
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SUPPLEMEffTARY  WFOAMA-nON:  The 
Federal  Government's  share  of  patent 
rights  to  this  invention  are  assigned  to 
the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Agriculture.  It  is  in  the  public  interest 
to  so  license  this  invention  as  said 
company  has  submitted  a  complete  and 
sufficient  application  for  a  license, 
promising  therein  to  bring  the  benefits 
of  said  invention  to  the  U.S.  public. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFK  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  days  from  the  date  of  this 
published  Notice.  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7. 
W  JI.  Tallent, 
Assistant  Administrator. 
|FR  Doc.  93-9539  Filed  4-22-93;  8:45  am] 
B«t.UNC  CODE  M1(H»-M 


Forest  Service 

Environmental  Impact  Statement  for 
Oil  and  Gas  Leasing  on  Lands 
Administered  by  tt>e  Dixie  National 
Forest;  Iron.  Garfield,  Kane.  Piute. 
Washington,  and  Wayne  Counties,  UT 

agency:  USDA.  Forest  Service  is  the 
lead  agency.  USDI.  Bureau  of  Land 
Management  is  a  cooperating  agency. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement  (EIS). 

SUMMARY:  The  Forest  Service,  along 
with  the  Bureau  of  Land  Management  as 
a  cooperating  agency,  will  prepare  an 
environmental  impact  .statement  for  oil 
and  gas  leasing  on  lands  administered 
by  the  Dixie  National  Forest.  The  EIS 
will  be  tiered  to  the  current  Final 
Environmental  Impact  Statement  for  the 
Dixie  National  Forest  Land  and 
Rasource  Management  Plan. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  June  1.  1993. 
ADDRESSES:  iSend  written  comments  to 
Hugh  C.  Thompson,  Forest  Supervisor, 
Dixie  National  Forest.  P.O.  Box  580,  82 
North  100  East,  Cedar  City.  UT  84721- 
0580. 

FOR  RMTTHER  INfORMATION  CONTACT:  John 
Shochat,  Dixie  National  Forest,  82  North 
100  East,  P.O.  Box  580.  Cedar  City.  UT 
84721-0580.  telephone  number  (801) 
865-3700. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  will  prepare  an  EIS  for  oil  and 


gas  leasing  on  the  entire  Dixie  National 
Forest.  The  preparation  of  an  EIS  is 
needed  to  comply  with  the  National 
Environmental  Policy  Act  in  making  the 
decision  as  to  which  lands  are 
administratively  available  for  leasing 
and  the  leasing  decision  for  specific 
lands.  The  Forest  Plan  will  also  be 
amended  to  incorporate  the  availability 
decision  once  it  is  made.  With  the 
passage  of  the  Federal  Onshore  Oil  and 
Gas  Leasing  Reform  Act  (FOOGLRA), 
the  Forest  Service  was  given  the 
authority  to  object  or  not  object  to 
leasing  of  National  Forest  System  lands 
and  to  prescribe  lease  stipulations 
deemed  necessary  to  mitigate  potential 
resource  impacts  and  reduce  conflicts 
with  other  National  Forest  uses.  The 
final  decision  and  issuance  of  leases  is 
the  authority  of  the  Bureau  of  Land 
Management. 

The  decisions  to  be  made  involve  the 
leasing  of  federal  minerals  within  the 
National  Forest  administrative 
boundary.  Reasonably  foreseeable  oil 
and  gas  activities  within  the  area  will 
provide  the  basis  for  the  evaluation  of 
environmental  consequences.  However, 
approval  of  any  subsequent  activities 
will  require  additional  NEPA  analysis  at 
the  time  they  are  actually  proposed.  The 
EIS  and  leasing  decisions  will  be 
appealable  under  Forest  Senice 
Regulations  36  CFR  part  217. 

Issues  to  be  addressed  in  the  EIS  will 
be  determined  through  public  scoping. 
For  this  purpose,  the  Forest  is 
requesting  written  comments. 
Additionally,  public  meetings  will  be 
held  in  Cedar  City  and  Salt  Lake  City, 
Utah.  The  Cedar  City  meeting  will  be 
held  at  the  Holiday  Inn,  1575  West  200 
North,  crt  May  25.1993  at  7  p.m.  The 
Salt  Lake  City  meeting  will  be  held  at 
the  Department  of  Natural  Resources 
Building,  Main  Conference  Room,  1636 
West  North  Temple,  on  May  27,  1993  at 
7  p.m. 

Hugh  C.  Thompson.  Forest  Supervisor 
of  the  Dixie  National  Forest  is  tlie 
responsible  official.  The  Bureau  of  Land 
Manage.Tienl  has  been  identified  as  a 
cooperating  agency.  The  Forest  .Service 
anticipates  relea.se  of  the  Draft  KIS  for 
public  comment  by  June  30.  1994.  and 
completion  of  liie  Final  EIS  by 
December  31,  1994. 

Preliminary  i.ssues  for  this  project 
include:  (1)  Conformance  with  the 
Forest  Plan.  (2)  Threatened. 
Endangered,  Sensitive,  and  Proposed 
Species,  (3)  Big  game  habitat,  (4) 
Roadless  area  management,  (5)  Water 
quelity.  (6)  Visual  resources.  (7) 
Recreation  management.  (8)  Riparian 
values,  and  (9)  Access  management. 

Preliminary  alternatives  to  be 
considered  in  the  analysis  include:  (1) 


No  Action/No  Lease.  (2)  Forest  Plan 
intent  as  reflected  by  Appendix  C  of  the 
Forest  Plan,  and  (3)  Leasing  with 
standard  lease  terms  (no  special 
stipulations). 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  notice 
of  availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  the  proposed  action 
participate  at  that  time. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  jn  the 
environmental  review  process.  First, 
reviewers  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewers'  position  and  contentions. 
Vermont  Y'ankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  but 
are  not  raised  until  after  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Hodel.  (9th  Circuit.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  intere.sted  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  then  and  respond  to  them  in 
the  Final  EIS. 

To  assist  the  Fore.st  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  .should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  Draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environrnonta!  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

Dated:  April  16. 1993.  * 

Robert  K.  Meinrod. 

Acting  Forest  Supervisor,  Dixie  National 
Forest. 

jFR  Doc.  93-9529  Filed  4-22-93;  8:45  am) 

BILUNC  CODE  3410-1 1-M 


DEPARTMENT  OF  COMMMCE 

Offlc*  of  the  SacreUry      ^ 

Advisory  CommlttM;  Availability  of 
Report  on  Closed  Meetings 

AGENCY:  Department  of  Commerce. 
ACTION:  Announcing  public  availability 
of  report  on  closed  meetings  of  advisory 
committees. 
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SUMMARnf:  The  Department  of  Commerce 
has  prepared  its  report  on  the  activities 
of  closed  or  partially  closed  meetings  of 
advisory  committees  as  required  by  the 
Federal  Advisory  Committee  Act. 
ADDRESSES:  Copies  of  the  reports  have 
been  filed  and  are  available  for  public 
inspection  at  two  locations: 
Library  of  Congress,  Newspaper  and 

Current  Periodicals  Reading  Room, 

room  LM133,  Madison  Building,  1st 

and  Independence  Avenues,  SE., 

Washington.  DC  20540 
Department  of  Commerce.  Central 

Reference  and  Records  Inspection 

Facility,  room  6020,  Herbert  C. 

Hoover  Building,  14th  and 

Constitution  Avenue,  NW.. 

Washington.  DC  20230.  Telephone 

(202)377-4115. 
SUPPLEMENTARY  INFORMATION:  The 
reports  dover  the  closed  and  partially 
closed  meetings  held  in  1992  of  45 
committees  and  their  subcommittees, 
the  names  of  which  are  listed  below: 

Automated  Manufacturing  Equipment 

Technical  Advisory  Committee 
Biotechnology  Technical  Advisory 

CommitiHe 
Board  of  Overseers  of  the  Malcolm  Baldrige 

National  Quality  Award 
Committee  of  Chairs  of  Industry  Advisory 

Committees  for  Trade  Policy  Matters 

(TPM] 
Computer  Systems  Security  and  Privacy 

Advisory  Board 
Computer  Systems  Technical  Advisory 

Committee 
— Licenping  Procedures  Subcommittee 
Electronics  Technical  Advisory  Committee 
Electronic  Instrumentation  Technical 

Advisory  Committee 
Industry  Slector  Advisory  Committee  (ISAC) 

on  Aerospace  Equipment  for  Trade 

Policy  Matters  (TPM) 
— Subcommittee  on  Space 
— SubcGsnmittee  on  Finance 
ISAC  on  Building  Products  and  Other 

Materials  for  TPM 
ISAC  on  Capital  Goods  for  TPM 
ISAC  on  Chemicals  and  Allied  Products  for 

TPM  ' 
ISAC  on  Consumer  Goods  for  TPM 
— North  American  Free  Trade  Agreement 

(NAFTA)  Task  Force 
ISAC  on  Electronics  and  Instrumentation  for 

TPM 
ISAC  on  Energy  for  TPM 
ISAC  on  Ferrous  Ores  and  Metals  for  TPM 


ISAC  on  Footwear,  Leather,  and  Leather 

ProducU  for  TP,M 
ISAC  on  Lumber  and  Wood  Products  for 

TPM 
ISAC  on  Nonferrous  Ores  and  Metals  for 

TPM 
ISAC  on  Paper  and  Paper  Products  for  TPM 
ISAC  on  Services  for  TPM 
ISAC  on  Small  and  Minority  Business  for 

TPM 
ISAC  on  Textiles  and  Apparel  for  TPM 
ISAC  on  Transportation.  Construction,  and 

Agricultural  Equipment  for  TPM 
ISAC  on  Wholesaling  and  Retailing  for  TPM 
Importers  and  Retailers"  Textile  Advisory 

Committee 
Industry  Functional  Advisory  Committee  on 

Customs  Matters  for  TPM 
Industry  Functional  Advisory  Committee  on 

lutellectual  Property  Rights  for  TPM 
Industry  Functional  Advisory  Committee  on 
Standards  for  TPM 
— North  American  Free  Trade  Agr«ement 

(NAFTA)  Task  Force 
— Subcommittee  on  Conformity 
Assessment 
Industry  Policy  Advisory  Committee  for 

Trade  Policy  Matters 
Management-Labor  Textile  Advisory 

Committee 
Materials  Technical  Advisory  Committee 
Materials  Processing  Equipment  Technical 

Advisory  Committee 
Militarily  Critical  Technologret  List 
Technical  Advisory  Committee 
National  Medal  of  Technology  Nomination 

Evaluation  Committee 
National  Technical  Information  Service 

Advisory  Board 
Panel  of  judges  of  the  Malcolm  Baldrige 

National  Quality  Award 
President's  Export  Council 
Semiconductor  Technical  Advisory 

Committee 
Sensors  Technical  Advisory  Committee 

— Subcommittee  on  Export  Administration 
Telecommunications  Equipment  Technical 

Advisory  Committee 
Transportation  and  Related  Equipment 

Technical  Advisory  Committee 
U.S.  Automotive  Parts  Advisory  Committee 
Visiting  Committee  and  Advanced 
Technology 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 

Witter.  Program  Analyst.  Office  of  the 
Secretary.  Department  of  Commerce. 
Washington.  DC  20230.  Telephone  (202) 
482^115. 

Dated:  April  15, 1993. 
Jan  Witter, 

Office  of  Management  Support.  Office  of 
Federal  Assistance  and  Management  Support. 
[FR  Doc.  93-9528  Filed  4-22-93;  8:45  am) 

BILUMC  CODE  K10-FA-M 


Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges;  Pan 
Aviation,  Inc. 

Order  Denying  Permission  To  Apply  for 
or  Use  Expiorl  Licenses 

In  the  Matter  of:  Pan  Aviation.  Inc.  305  N. 
Hibiscus  Drive.  Miami  Beach,  Florida  33135. 

On  January  23.  1992.  Pan  Aviation. 
Inc.  (hereinafter  referred  to  as  Pan 
Aviation)  was  convicted  in  the  U.S. 
District  Court  for  the  Southern  District 
of  Florida  on  two  counts  of  violating 
section  38  of  the  Arms  Export  Control 
Act.  as  amended  (22  U.S.C.  2778  (1988 
&  Supp.  Ill  1991))  (AECA).  The  counts 
were  part  of  a  multiple-count  criminal 
indictment  rJiarging  Pan  Aviation,  inter 
alia,  with  attempting  to  export  certain 
arms/military  equipment  from  the 
United  States  to  Iraq  without  having 
obtained  the  required  export  license 
from  the  Department  of  State.  Section 
11(h)  of  the  Export  Administration  Act 
of  1979.  as  amended  (50  U.S.C.A.  app. 
2401-2420  (1991.  Supp.  1992.  and  Pub. 
L.  No.  103-10,  March  27.  1993))  (EAA). 
provides  that,  at  the  discretion  of  the 
Secretary  of  Commerce.'  no  person 
convicted  of  violating  section  38  of  the 
AECA,  or  certain  other  provisions  of  the 
United  States  Code,  .shall  be  eligible  to 
apply  for  or  use  any  export  license 
i.ssued  pursuant  to,  or  provided  by,  the 
EAA  or  the  Export  Administration 
Regulations  (currently  codified  at  15 
CFR  parts  76»-799  (1992))  (the 
Regulations),  for  a  period  of  up  to  10 
years  from  the  dale  of  the  conviction.  In 
addition,  any  export  license  issued 
pursuant  to  the  EAA  in  which  such  a 
person  had  any  interest  at  the  time  of 
conviction  may  be  revoked. 

Pursuant  to  §§770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
section  38  of  the  AECA,  the  Director. 
Office  of  Export  Licensing,  in 
consultation  with  the  Director.  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
EAA  and  the  Regulations  and  shall  also 
determine  whether  to  revoke  any  export 
license  previously  issued  to  such  a 
person.  Having  received  notice  of  Pan 
Aviation's  conviction  for  violating 
section  38  of  the  AECA,  and  following 
consultations  with  the  Director,  Office 
of  Export  Enforcement,  I  have  decided 
to  deny  Pan  Aviation  permission  to 


'Puraiant  lo  appropriate  daiogaliofu  of  dutbority 
that  are  r<>flected  in  the  KagulaUons.  the  Uireclor, 
Olfico  of  Export  Licensing,  in  consullation  witli  the 
Director.  Office  of  Export  Enforcemenl,  exen:i»!3 
the  nuthority  granted  to  the  Secretary  by  tecticn 
lHh)ofthohAA. 
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apply  for  or  use  any  export  license, 
including  any  general  license,  issued 
pursuant  to,  or  provided  by,  the  EAA 
and  the  Regulations,  for  a  period  of  10 
years  from  the  date  of  its  conviction. 
The  10-year  period  ends  on  January  23, 
2002. 1  have  also  decided  to  revoke  all 
export  licenses  issued  pursuant  to  the 
EAA  in  which  Pan  Aviation  had  an 
interest  at  the  time  of  its  conviction. 
According,  it  is  hereby  Ordered, 

I.  All  outstanding  individual 
validated  licenses  in  which  Pan 
Aviation  appears  or  participates,  in  any 
manner  or  capacity,  are  hereby  revoked 
and  shall  be  returned  forthwith  to  the 
Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  Pan 
Aviation's  privileges  of  participating,  in 
any  manner  or  capacity,  in  any  special 
licensing  procedure,  including,  but  not 
limited  to,  distribution  licenses,  are 
hereby  revoked. 

II.  Until  January  23.  2002.  Pan 
Aviation.  Inc..  305  N.  Hibiscus  Drive. 
Miami  Beach,  Florida  33135.  hereby  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States, 
in  whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
Rnancing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Pan  Aviation  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 


IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Offrce  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for.  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order, 
buy,  receive,  use.  sell,  deliver,  store, 
dispose  of.  forward,  transport,  finance, 
or  otherwise  service  or  participate:  (a)  In 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in,  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  January 
23,  2002. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Pan  Aviation.  This  Order 
shall  be  published  in  the  Federal 
Register. 

Dated:  April  12.  1993. 
Eileen  Albanese, 

Acting  Director,  Office  of  Export  Licensing. 
|FR  Doc.  93-9526  Filed  4-22-93;  8:45  am] 
StLUNC  CODE  3$10-OT-M 


Action  Affecting  Export  Privileges; 
Sarltis  G.  Soghanalian 

Order  Denying  Permission  To  Apply  for 
or  Use  Export  Licenses 

In  the  Matter  of:  Sarkis  G.  Soghanalian, 
with  addresses  at:  5745  NW.  38  Street, 
Virginia  Gardens.  Florida  33161,  and  Inmate 
Number  32995-004.  Metropolitan 
Correctional  Facility.  15801  SW.  137  Avenue, 
Miami,  Florida  33177. 

On  January  29, 1992,  Sarkis  G. 
Soghanalian  (hereinafter  referred  to  as 
Soghanalian)  was  convicted  in  the  U.S. 
District  Court  for  the  Southern  District 
of  Florida  on  two  counts  of  violating 
section  38  of  the  Arms  Export  Control 
Act,  as  amended  (22  U.S.C.  2778  (1988 
&  Supp.  Ill  1991))  (AECA).  The 
convictions  were  part  of  a  multiple- 
count  criminal  indictment  charging 
Soghanalian,  inter  alia,  with  attempting 
to  export  certain  arms/military 
equipment  from  the  United  States  to 


Iraq  without  having  obtained  the 
required  export  license  from  the 
Department  of  State.  Section  11(h)  of  the 
Export  Administration  Act  of  1979.  as 
amended  (50  U.S.C.A.  app.  2401-2420 
(1991.  Supp.  1992.  and  Pub.  L.  No.  103- 
10,  March  27.  1993))  (EAA),  provides 
that,  at  the  discretion  of  the  Secretary  of 
Commerce.'  no  person  convicted  of 
violating  section  38  of  the  AECA.  or 
certain  other  provisions  of  the  United 
States  Code,  shall  be  eligible  to  apply 
for  or  use  any  export  license  issued 
pursuant  to,  or  provided  by.  the  EAA  or 
the  Export  Administration  Regulations, 
(currently  codified  at  15  CFR  parts  768- 
799  (1992))  (the  Regulations),  for  a 
period  of  up  to  10  years  from  the  date 
of  the  conviction.  In  addition,  any 
export  license  issued  pursuant  to  the 
EAA  in  which  such  a  person  had  any 
interest  at  the  time  of  conviction  may  be 
revoked. 

Pursuant  to  §§  770.15  and  772.1(g)  of 
the  Regulations,  upon  notification  that  a 
person  has  been  convicted  of  violating 
section  38  of  the  AECA.  the  Director, 
Office  of  Export  Licensing,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person  permission 
to  apply  for  or  use  any  export  license 
issued  pursuant  to,  or  provided  by,  the 
EAA  and  the  Regulations  and  shall  also 
determine  whether  to  revoke  any  export 
license  previously  issued  to  such  a 
person.  Having  received  notice  of 
Soghanalian's  conviction  for  violating 
section  38  of  the  AECA,  and  following 
consultations  with  the  Director,  Office 
of  Export  Enforcement,  I  have  decided 
to  deny  Soghanalian  permission  to 
apply  for  or  use  any  export  license, 
including  any  general  license,  issued 
pursuant  to,  or  provided  by.  the  EAA 
and  the  Regulations,  for  a  period  of  10 
years  from  the  date  of  his  conviction. 
The  10-year  period  ends  on  January  29, 
2002. 1  have  also  decided  to  revoke  all 
export  licenses  issued  pursuant  to  the 
EAA  in  which  Soghanalian  had  an 
interest  at  the  time  of  his  conviction. 
Accordingly,  /( is  hereby  Ordered, 
I.  All  outstanding  individual 
validated  licenses  in  which  Soghanalian 
appears  or  participates,  in  any  manner 
or  capacity,  are  hereby  revoked  and 
shall  be  returned  forthwith  to  the  Office 
of  Export  Licensing  for  cancellation. 
Further,  all  of  Soghanalian's  privileges 
of  participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 


^  Pursuant  lo  appropriate  delegations  of  authority 
that  are  reflected  in  the  Regulations,  the  Director, 
Office  of  Export  Licensing,  in  consultation  with  the 
Director,  Office  of  Export  Enforcement,  exercises 
the  authority  granted  to  the  Secretary  by  section 
11(h)  of  the  EAA. 


distribution  licenses,  are  hereby 
revoked. 

II.  Until  January  29.  2002.  Sarkis  G. 
Soghanalian,  with  addresses  at  5745 
NW  38  Street.  Virginia  Gardens.  Florida 
33161.  and  Inmate  Number  32995-004. 
Metropolitan  Correctional  Center.  15801 
SW  137  Avenue.  Miami.  Florida  33177. 
hereby  is  denied  all  privileges  of 
participating,  directly  or  indirectly,  in 
any  manner  or  capacity,  in  any 
transaction  in  the  United  States  or 
abroad  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  Untied  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  of  any  export 
license  application  submitted  to  the 
Department;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  Department  or  using  any 
vahdated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  (iv)  in  carrying  on 
negotiations  with  respect  to.  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using  or  disposing 
of.  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  §  770.15(h)  of 
the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  Soghanalian  by  affiliation, 
ownership,  control,  or  position  of 
responsibility  in  the  conduct  of  trade  or 
related  services  may  also  be  subject  to 
the  provisions  of  this  Order. 

IV.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indirectly,  in  any  manner  or  capacity:  (i) 
Apply  for,  obtain,  or  use  any  license. 
Shipper's  Export  Declaration,  bill  of 
lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or  (ii)  order. 
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buy,  receive,  use,  sell,  deliver,  store, 
dispose  of,  forward,  transport,  finance, 
or  otherwise  service  or  participate,  (a)  in 
any  transaction  which  may  involve  any 
commodity  or  technical  data  exported 
or  to  be  exported  fix)m  the  United  States; 
(b)  in  any  reexport  thereof;  or  (c)  in  any 
other  transaction  which  is  subject  to  the 
Export  Administration  Regulations,  if 
the  person  denied  export  privileges  may 
obtain  any  benefit  or  have  any  interest 
in.  directly  or  indirectly,  any  of  these 
transactions. 

V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  January 
29.  2002. 

VI.  A  copy  of  this  Order  shall  be 
delivered  to  Soghanalian.  This  Order 
shall  be  published  in  the  Federal 
Register. 

Dated:  April  12. 1993. 
Eileen  Albanese, 

Acting  Director.  Office  of  Export  Licensing. 
[FR  Doc.  93-9527  Filed  4-22-93;  8:45  am] 
MUJNO  COOC  K10-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  Estuarine 
Reserves 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  intent  to  evaluate. 


SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  California  and 
Maine  Coastal  Management  Programs 
and  the  Rookery  Bay  National  Estuarine 
Research  Reserve. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management  Act  of  1972  (CZMA). 
as  amended.  The  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  coastal 
management  programs  and  estuarine 
reserves  require  findings  concerning  the 
extent  to  which  a  state  has  adhered  to 
the  CZM  program  or  estuarine  reserve 
management  plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  CZMA.  These  reviews 
include  a  site  visit,  consideration  of 
public  comments,  and  consultations 
with  interested  Federal,  state,  and  local 
agencies  and  members  of  the  public. 
Public  meetings  are  held  as  part  of  the 
site  visits. 


Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  California  Coastal  Management 
Program  site  visit  will  be  June  8-17, 
1993.  Public  meeUngs  will  be  held 
Wednesday,  June  9, 1993,  at  7  p.m.  at 
the  Marin  County  Civic  Center,  Board  of 
Supervisors  Chambers  (Administrative 
Building,  room  322).  San  Rafael, 
California  94903;  and  Tuesday.  June  15. 
1993,  at  7  p.m.,  at  the  Airport  Marine 
Hotel,  8601  Lincoln  Boulevard,  Los 
Angeles,  California  90045. 

The  Maine  Coastal  Management 
Program  site  visit  will  be  June  14-18, 
1993.  Public  meetings  will  be  held 
Tuesday,  June  15, 1993,  at  4  p.m.,  at  the 
Customs  House,  312  Fore  Street.  3rd 
Floor.  Portland,  Maine;  and  Thursday, 
June  17, 1993,  at  6  p.m.  at  the  Marine 
Museum,  Church  Street,  Searsport, 
Maine. 

The  Rookery  Bay  National  Estuarine 
Research  Reserve  site  visit  will  be  July 
26-30,  1993,  A  public  meeting  will  be 
held  Wednesday,  July  28, 1993,  at  7 
p.m.,  at  the  Collier  County 
Commissioner's  Chambers,  3rd  Floor 
Building  F,  3301  Tamiami  Trail  E. 
Naples,  Florida  33962. 

The  States  will  issue  notices  of  the 
public  meetings  in  local  newspapers  at 
least  45  days  prior  to  the  public 
meetings  being  held  and  will  issue  other 
timely  notices  appropriate. 

Copies  of  the  state's  most  recent 
performance  reports,  as  well  as  OCRM's 
notifications  and  supplemental  request 
letters  to  the  states,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
programs  are  encouraged  at  this  time 
and  will  be  accepted  until  15  days  after 
the  site  visit.  Please  direct  written 
comments  to  the  Vickie  A.  Allin,  Chief. 
Policy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management.  NOS/NOAA.  1825 
Connecticut  Avenue,  NW.  Washington, 
DC  20235.  When  the  final  evaluation 
findings  are  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
announcing  their  availability. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1825  Connecticut  Avenue, 
NW.,  Washington,  DC  20235,  (202)  606- 
4100. 
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(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 

W.  Stanley  Wilson. 

Assistant  Administrator  for  Ocean  Service 

and  Coastal  Zone  Management. 

|FR  Doc.  93-9568  Filed  4-22-93;  8:45  am] 

BNJJNO  CODE  ieiO-OS-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLEO 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  24,  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  signi^cant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 


4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Food  Service  Attendant,  Naval  Weapons 
Station,  Building  306,  Charleston, 
South  Carolina,  Nonprofit  Agency: 
Goodwill  Industries  of  Lower  South 
Carolina,  Inc.  Charleston,  South 
Carolina 
Janitorial/Custodial,  Federal  Building 
Fairbanks,  Alaska  Nonprofit  Agency: 
Fairbanks  Rehabilitation  Association 
Fairbanks,  Alaska 
Janitorial/Custodial,  Joseph  D.  Addabbo 
Federal  Building,  Jamaica  Avenue  & 
Parsons  Blvd.,  Jamaica.  New  York, 
Nonprofit  Agency:  FEDCAP 
Rehabihtation  Services,  Inc..  New 
York,  New  York 
Janitorial/Custodial  (Excluding 
Commissary  and  Base  Exchange), 
Grand  Forks,  North  Dakota,  Nonprofit 
Agency:  Minot  Vocational  Adjustment 
Workshop,  Inc.,  Minot,  North  Dakota 
Repair  of  Small  Hand  Tools.  Fleet  and 
Industrial  Supply  Center, 
Jacksonville,  Florida,  Nonprofit 
Agengy:  Tampa  Lighthouse  for  the 
Blind,  Tamps,  Florida 
Beverly  L.  Milkman. 
Executive  Director 

|FR  Doc.  93-9569  Filed  4-22-93;  8:45  am) 
BILLING  CODE  UaO~»-t> 


Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  May  24,  1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
service  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed:  Grounds  Maintenance,  at  Various 
Off-base  Locations  within  a  50-Mile 
Radius  of  the  Navy  Public  Works 
Center,  Norfolk,  Virginia,  Nonprofit 
Agency:  Diversified  Industrial  Concepts, 
Inc.  Virginia  Beach,  Virginia. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Dc»c.  93-9570  Filed  4-22-93;  8:45  ami 
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Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  oUier  severe  disabilities. 
EFFECTIVE  DATE:  May  24, 1993. 


ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  COfaACT: 

Beverly  Milkman  (703)  603-7740. 

SUPR^MENTARY  INFORMATION:  On 

January  4.  25.  February  12.  26  and 
March  5.  1993,  the  Committee  for 
Purchase  from  People  Who  Are  Blind  or 
Severely  Disabled  published  notices  (58 
PR.  91,  5959.  8261. 11590  and  12580) 
of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualiHed  nonprofit  agencies  to  provide 
the  commodities  and  services,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  services  are 
hereby  added  to  the  Procurement  List: 

Commodities 

Towel,  Machinery  Wiping 

7920-01-370-1364 
Compound,  Corrosion  Preventive 

8030-00-524-9487 

8030-00-213-3279 

8030-00-251-5048 

8030-00-251-5049 
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Services 

janitorial/Custodial.  U.S.  Anny  Engineer 
District.  Waterway  Project  Office,  Peoria, 
Illinois 

Janitorial/Custodial.  Automated  Flight 
Service  Station  and  Air  Traffic  Control 
Tower,  Bowman  Field,  Louisville, 
Kentucky 

Janitorial/Custodial.  U.S.  Army  Reserve 
Center.  2501  Fraiser,  Conroe.  Texas 

Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  920  S.  Sam  Houston,  Huntsviile, 
Texas 

janitorial/Custodial.  U.S.  Army  Reserve 

Center,  2414  Winddecker  Street. 

Midland,  Texas 
Janitorial/Custodial.  Franconia  Warehouse 

Complex,  6810  Loisdale  Road, 

Springfield,  Virginia. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
IFR  Doc.  93-9571  Filed  4-22-93;  8:45  am] 

BILUNQ  CODE  M30~33-P 


Procurement  List  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  men's  gloves  to  be 
furnished  by  a  nonproHt  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  24, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
February  5.  1993,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  a  notice 
(58  FR  7216)  of  the  proposed  addition 
of  these  gloves  to  the  Procurement  List. 
Comments  were  received  from  the 
current  contractor  for  the  gloves  in 
response  to  a  Committee  request  for 
sales  information.  The  contractor  noted 
in  some  detail  that  these  gloves  are 
made  under  very  exacting  conditions, 
such  as  tight  sewing  tolerances  and  a 
need  for  extreme  cleanliness  in 
manufacturing  the  gloves.  The 
contractor  stated  that  it  had  taken  a  long 
time  to  learn  to  make  the  gloves 
efficiently.  The  contractor  believes  that 
loss  of  the  opportunity  to  produce  half 


the  Government  requirement  for  the 
gloves  would  have  a  severe  impact  on 
its  employees  and  its  overhead. 

The  Committee's  decision  that  the 
nonprofit  agency  proposed  to  produce 
the  gloves  is  capable  of  doing  so  is 
based  in  part  on  a  plant  inspection 
report  by  the  Government  agency  that 
buys  the  gloves.  The  report  addressed 
the  exacting  production  conditions 
which  the  contractor  noted  in  its 
comments  and  concluded  that  the 
nonprofit  agency  is  capable  of 
producing  the  gloves  under  those 
conditions.  The  nonprofit  agency  is 
experienced  in  producing  gloves  and  is 
currently  producing  gloves  on  a 
commercial  contract  under  the  direction 
of  a  production  manager  with  14  years 
of  glove  experience. 

The  value  of  the  50%  of  the 
Government  requirement  for  the  gloves 
which  is  being  added  to  the 
Procurement  List  represents  a  very 
small  portion  of  the  contractor's  sales. 
The  Committee  does  not  believe  that 
loss  of  these  sales  and  the  attendant 
increase  in  overhead  together  constitute 
severe  adverse  impact  on  the  contractor. 
Even  if  the  contractor  is  unable  to 
employ  the  workers  displaced  by  the 
Committee's  action  in  its  other  business 
with  the  Government  and  the 
commercial  market,  the  Committee 
considers  that  the  possible  loss  of  jobs 
is  outweighed  by  the  creation  of  jobs  for 
people  with  severe  disabilities,  whose 
unemployment  rate  exceeds  65%. 

After  consideration  of  Ihe  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agency  to  produce 
the  commodities,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4.  I  certify  that  the  following  action 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
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connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  are  hereby 
added  to  the  Procurement  List: 

Gloves,  Men's/ 

8440-00-160-0770 

8440-00-160-0874 

8440-00-160-0875 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  93-9572  Filed  4-22-93;  8:45  ami 
MUJNO  cooc  Mao-ai-p 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Preparation  of  an  Environmental 
Impact  Statement  (EIS)  for  Projects 
and  ActivHiea  Aaaociated  With  Future 
Programs  at  White  Sands  Missile 
Range  (WSIUR) 

AGENCY:  Department  of  Defense, 
Department  of  Army. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  EIS  will  address  the 
potential  impacts  of  several  categories  of 
future  test  projects  being  planned  at 
WSMR  and  categories  of  expanded 
range  mission.  The  future  testing 
categories  include:  Missile  Testing  (i.e. 
THAAD  and  Standard  Missile)  and  High 
Altitude  Testing  (i  e.  HABE  and 
Research  Rockets).  The  expanded 
missions  include:  Nuclear  Effects 
Testing  (i.e.  Linear  Accelerator  and 
Gamma  Range)  and  the  launching  of 
missiles  from  off-post  with  a  final 
impact  on  WSMR. 

In  the  past,  WSMR  has  incorporated 
the  National  Environmental  Policy  Act 
in  planning  and  evaluating  new  actions 
on  a  case-by-case  basis.  To  better 
evaluate  the  cumulative  effects  of 
unrelated  actions  being  planned  at  the 
same  tima  the  EIS  will  incorporate  all 
known  and  future  programs.  The 
analysis  will  address  potential  impacts, 
cumulative  effects  and  mitigation  of 
these  effects.  If  future  projects  are  not 
within  the  scope  of  this  analysis  they 
will  be  incorporated  through  tiering  as 
defined  in  the  National  Environmental 
Policy  Act. 
Ahematives  to  be  considered  include: 
a.  No  action.  Current  level  of  testing 
is  maintained.  No  testing  of  future 
programs  or  mission  expansion  on 
WSMR  is  considered. 


b.  Testing  of  future  systems  but  not 
expanding  the  mission  capabihties  of 
the  range. 

c.  Testing  of  future  systems  and 
expansion  of  the  mission  into  Nuclear 
Effects  Testing  and  launches  into 
WSMR  from  off-post. 

The  Army  will  conduct  scoping 
meetings  prior  to  preparing  the  EIS.  The 
first  step  is  to  determine  the  appropriate 
issues,  activities  and  alternatives  to  be 
addressed.  Among  the  anticipated  areas 
to  be  evaluated  are  water  quality  and 
quantity,  air  quality,  hazardous 
materials  management  and  disposal, 
human  health  and  safety,  historic  and 
archaeological  resources,  and  biological 
resources.  Comments  regarding 
additional  issues,  activities  and 
alternatives,  as  well  as  their  relative 
importance,  are  welcome.  Additionally, 
other  Federal  agencies,  which  are  major 
users  of  WSMR,  will  be  requested  to  act 
as  cooperating  agencies. 
ADDRESSES:  Anyone  wishing  to  receive 
current  information  and  future 
newsletters  may  send  a  postcard  with 
their  name  and  address  to  Advance 
Sciences  Inc.,  555  Telshor,  suite  310, 
ATTN:  Mr.  Lewis  Michaelson,  Las 
Cruces,  NM  88001. 

This  notice  announces  the  beginning 
of  the  public  comment  period  and 
scoping  process.  Scoping  comments 
should  be  received  within  15  days 
following  the  public  scoping  meetings. 
Scoping  input  will  be  used  during  the 
preparation  of  the  EIS.  Public  scoping 
meetings  will  be  held  within  the  next 
four  weeks  in  Las  Cruces,  Alamogordo, 
Socorro,  and  Albuquerque,  New 
Mexico,  and  El  Paso,  Texas.  Exact  dates 
and  locations  will  be  advertised  in  the 
local  media. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Persons  and  organizations  wishing  to 
comment  on  the  proposed  actions  may 
attend  these  meetings  or  may  send 
written  comments  to  Commander, 
White  Sands  Missile  Range,  ATTN: 
STEWS-ES-E/Mr.  Robert  Andreoli, 
White  Sands  Missile  Range,  NM  88002- 
5048. 

Dated:  April  15. 1993. 
Lewis  0.  Walker, 

Deputy  Assistant  Secretary  of  Defense 
(Environment,  Safety  and  Occupational 
Health).  OASA  (I.LS-E). 
(PR  Doc.  93-9455  Filed  4-22-93;  8:45  am] 
BIUJNQ  COOC  S71O-0a-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 


Name  of  Committee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  10-12  May  1993. 

Time  of  Meeting:  0800-1700  hours  daily. ' 

Place:  Micom  RD&E  Center,  Redstone 
Arsenal,  the  SSDC  Building,  and  ATMD 
Building,  Huntsville,  AL. 

Agenda:  The  Amay  Science  Board's  1993 
Summer  Study  on  "Missile  Defense 
Programs"  will  meet  to  continue  work  on  the 
study.  The  ASB  will  receive  brieflngs  on 
Hardware-in-the-Loop  (HWIL)  Simulations, 
SDIO/Army  Systems  Development  Programs, 
Interceptor  Technology,  System  Lethality, 
and  Tech  Transfer  Issues.  This  meeting  will 
be  closed  to  the  public  in  accordance  with 
section  552b.(c)  of  title  5,  U.S.C,  specifically 
subparagraph  (1)  thereof  and  title  5,  U.S.C 
appendix  2,  subsection  lOfr*).  The  cla<isified 
and  unclassified  information  to  be  discussed 
will  be  so  inextricably  intertwined  so  as  to 
preclude  opening  any  portion  of  the  meeting. 
The  ASB  Administrative  Officer,  Sally 
Warner,  may  be  contacted  for  further 
information  (703)  695-0781. 
Sally  A.  Warner, 

Administrative  Officer.  Army  Science  Board. 
(FR  Doc  93-9580  Filed  4-22-93;  8:45  am) 
BtLUNC  cooc  sno-oa-H 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education;  Intent  to  Repay  to  the 
Illinois  State  Board  of  Education  Funds 
Recovered  as  a  Result  of  Final  Audit 
Determinations 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  intent  to  award 
grantback  funds. 

SUMMARY:  Under  section  456  of  the 
General  Education  Provisions  Act 
(GEPA),  20  U.S.C.  1234e  (1982),  the  U.S. 
Secretary  of  Education  (Secretary) 
intends  to  repay  to  the  Illinois  State 
Board  of  Education,  the  State 
educational  agency  (SEA),  an  amount 
equal  to  75  percent  of  the  principal 
amount  of  funds  recovered  by  the  U.S. 
Department  of  Education  (Department) 
as  a  result  of  a  settlement  of  final  audit 
determinations.  This  notice  describes 
the  SEA's  plan  for  the  u!»  of  the  repaid 
funds  and  the  terms  and  conditions 
under  which  the  Secretary  intends  to 
make  those  funds  available.  The  notice 
invites  comments  on  the  proposed 
grantback. 

DATES:  All  comments  must  be  received 
on  or  before  May  24,  1993. 
ADDRESSES:  Comments  concerning  the 
grantback  should  be  addressed  to  Dr. 
Bruce  Caarder,  Director,  Division  of 
Program  Development  and  Support, 
Compensatory  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW. 


(room  2043).  Washington.  DC  20202- 
6132. 

FOfl  FURTHER  MFORaUTION  CONTACT: 
Dr.  Bruce  Gaarder,  Telephone:  (202) 
401-1695.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-6339 
(in  the  Washington.  DC  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m.,  Eastern  time. 

SUPPLEMENTARY  INFORMATION: 

A.  Backgroond 

The  Department  recovered 
$1,000,000.  plus  interest,  from  the 
Illinois  SEA  in  settlement  of  all  claims 
arising  from  an  audit  of  programs  of  the 
Board  of  Education  of  the  City  of 
Chicago,  the  local  educational  agency 
(LEA),  covering  the  period  September  1, 
1972.  through  August  31.  1977. 

The  claims  involved  the  SEA's 
administration  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (Title  I),  a  program  that 
addressed  the  special  educational  needs 
of  educationally  deprived  children. 
Specifically,  the  April  16, 1980,  final 
audit  determinations  of  the  then  Deputy 
Commissioner  for  Elementary  and 
Secondary  Education  (Deputy 
Commissioner)  found  that  Title  I  funds 
had  been  expended  in  the  LEA's  Family 
Living  Centers  in  violation  of  Title  I 
requirements  that  funds  be  expended 
only  for  projects  designed  to  meet  the 
special  educational  needs  of 
educationally  deprived  children,  and 
that  title  I  funds  be  used  to  supplement 
and  not  supplant  non-Federal  funds  that 
would  have  been  made  available  in  the 
absence  of  Title  I  funds.  The  Deputy 
Commissioner  also  found  that  Title  I 
funds  had  been  expended  in  two  Upper 
Grade  Centers  in  violation  of  the  Title 
I  requirement  that  services  provided 
with  State  and  local  funds  in  Title  I 
project  areas  be  at  least  comparable  to 
services  provided  with  State  and  local 
funds  in  areas  not  designated  as  Title  I 
project  areas.  In  addition,  the  Deputy 
Commissioner  found  that  Title  I  funds 
were  misexpended,  in  violation  of  the 
then  Office  of  Education's  general 
provisions  regulations,  because  the  LEA 
had  included  the  costs  of  the  district 
superintendents  in  determining  indirect 
costs  and  because  the  costs  of  capital 
expenditures  had  been  included  in  the 
total  direct  costs  to  which  cost  rates 
were  applied.  As  a  result  of  these 
findings,  the  Deputy  Commissioner 
determined  that  $3,335,680  of  Title  I 
funds  were  misexpended  for 
unallowable  costs.  The  SEA  appealed 
the  determinations  of  the  Deputy 
Commissioner  to  the  Education  Appeal 
Board.  On  April  26. 1990,  the  SEA.  LEA 
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(the  intervenor  in  the  appeal),  and 
Department  entered  into  a  settlement 
agreement  under  which  the  SEA  agreed 
to  pay  to  the  Department  $1,000,000, 
plus  accrued  interest,  in  three 
installment  payments.  The  SEA 
submitted  two  payments  of  $300,000. 
plus  interest,  in  May  1990  and  May 
1991.  respectively,  and  made  the  final 
payment  of  $400,000,  plus  interest,  in 
May  1992. 

B.  Authority  for  Awarding  a  Grantback 

Section  456(a)  of  GEPA.  20  U.S.C 
1234e(a)  (1982).  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  applicable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  funds  available  for  the 
program  and  may  arrange  to  repay  to  the 
SEA  or  LEIA  affected  by  that 
determination  an  amount  not  to  exceed 
75  percent  of  the  recovered  funds.  The 
Secretary  may  enter  into  this  grantback 
arrangement  if  the  Secretary  determines 
that  the— 

(1)  Practices  and  procedures  of  the 
SEA  or  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  SEA  or  LEA  is,  in  all  other  respects, 
in  compliance  with  the  requirements  of 
the  applicable  program; 

(2)  SEA  has  submitted  to  the  Secretary 
a  plan  for  the  use  of  the  funds  to  be 
awarded  under  the  grantback 
arrangement  that  meets  the 
requirements  of  the  program,  and,  to  the 
extent  possible,  benefits  the  population 
that  was  affected  by  the  failure  to 
comply  or  by  the  misexpenditures  that 
resulted  In  the  audit  exception;  and 

(3)  Use  of  funds  to  be  awarded  under 
the  grantback  arrangement  in 
accordance  with  the  SEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
program  under  which  the  funds  were 
originally  granted. 

C.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

Pursuant  to  section  456(a)(2)  of  GEPA, 
the  SEA  has  applied  for  a  grantback  of 
$750,000  and  has  submitted  a  plan  for 
use  of  the  grantback  funds  in  the  LEA's 
schools  to  meet  the  special  educational 
needs  of  educationally  deprived 
children  in  programs  administered 
under  Chapter  1  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended  (Chapter  1). 

According  to  the  plan,  the  LEA  would 
use  the  grantback  funds  to  supplement 
Chapter  1  program  improvement 
activities  in  the  168  schools  (grades  1 
through  8)  that  were  identified  fiOj^r 
program  improvement  based  on  fie8- 
89  evaluation  data.  Because  these 
schools  still  have  not  shown  a  gain  in 


aggregate  performance,  they  will 
implement  joint  program  improvement 
plans  that  were  developed  with  the 
SEA.  Each  of  the  168  schools  would  be 
assigned  an  education  expert  from  a 
local  university,  college,  or  other 
educational  institution  to  advise  a  team 
of  administrators,  teachers,  and  parents 
from  that  school  in  implementing  the 
joint  plan.  Further,  the  consultants 
would  provide  a  training  program  for 
teachers  and  other  Chapter  1  staff  at 
each  school  in  areas  where  additional 
training  is  needed.  The  consultants' 
services  would  also  be  provided  to 
Chapter  1  personnel  serving  nonpublic 
school  students  and  parents  of  those 
children.  Approximately  1,680  teachers, 
aides,  and  parents  would  participate  in 
the  program  improvement  effort. 

In  addition,  the  LEA  would  develop 
two  school/community  resource  centers 
to  (1)  facilitate  the  development  of  new 
programs  and  practices  to  improve  the 
quality  of  Chapter  1  instruction;  (2) 
serve  as  training  locations  for  teachers, 
parents,  and  administrators  of  Chapter  1 
schools;  and  (3)  provide  facilities  for  the 
production  or  selection  of  Chapter  1 
materials  for  dissemination.  School 
program  improvement  teams  from  the 
168  schools  implementing  joint  program 
improvement  plans  would  be  scheduled 
for  training  at  the  centers  on  a  rotating 
basis.  The  centers  would  also  provide 
special  assistance  to  schools  that  plan  to 
implement  a  schoolwide  project  as  a 
strategy  for  improving  the  achievement 
of  educationally  deprived  children. 

Of  the  $750,000.  $560,621  would  be 
used  for  salaries  and  fringe  benefits  for 
168  consultants,  two  teacher/ writers, 
one  evaluator.  and  two  clerical  staff 
persons.  The  remaining  funds  would  be 
used  to  purchase  resource  center 
equipment  and  materials  and  for  other 
operational  expenses. 

D.  The  Secretary's  Determinations 

The  Secretary  has  carefully  reviewed 
the  plan  submitted  by  the  SEA.  Based 
upon  that  review,  the  Secretary  has 
determined  that  the  conditions  under 
section  456  of  GEPA  have  been  met. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action.  In  finding  that  the  conditions  of 
section  456  of  GEPA  have  been  met,  the 
Secretary  makes  no  determination 
concerning  any  pending  audit 
recommendations  or  final  audi! 
determinations 
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E.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  30  days  before  entering  into  an 
arrangement  to  award  funds  under  a 
grantback,  the  Secretary  must  publish  in 
the  Federal  Register  a  notice  of  intent 
to  do  so,  and  the  terms  and  conditions 
under  which  the  payment  will  be  made. 

In  accordance  with  section  456(d)  of 
GEPA,  notice  is  hereby  given  that  the 
Secretary  intends  to  make  funds 
available  to  the  Illinois  SEA  imder  a 
grantback  arrangement.  The  grantback 
award  would  be  in  the  amount  of 
$750,000,  which  is  75  percent  of  the 
principal  amount  recovered  by  the 
Department  as  a  result  of  the  audit. 

F.  Temu  and  Conditiona  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Would  Be  Made 

The  SEA  and  LEA  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payment  under  a  grantback 
arrangement  would  be  made: 

(1)  The  funds  awarded  under  the 
grantback  must  be  spent  in  the — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  the  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  in  advance  by  the 
Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  in  advance 
by  the  Secretary. 

(2)  All  funds  received  under  the 
grantback  arrangement  must  be 
obligated  by  September  30, 1993,  in 
accordance  with  section  456(c)  of  GEPA 
and  the  SEA's  plan. 

(3)  The  SEA  will,  not  later  than 
January  1.  1994,  submit  a  report  to  the 
Secretary  that — 

(a)  Indicates  that  the  funds  awarded 
under  the  grantback  have  been  spent  in 
accordance  with  the  proposed  plan  and 
approved  budget,  and 

(b)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  arrangement. 

(5)  Before  funds  will  be  repaid 
pursuant  to  this  notice,  the  SEA  must 
repay  to  the  Department  any  debts  that 
become  overdue  or  enter  into  a 
repayment  agreement  for  those  debts. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.010.  Educationally  Deprived 
Children — Local  EducationaJ  Agencies) 


Dated:  April  19, 1993. 
Richard  W.  Riley, 

Secretary  of  Education. 

[FR  Doc.  93-9486  Filed  4-22-93;  8:45  am] 

MLUNG  CODE  4000-01-U 

DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  DOE. 

ACTION:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energy  Information 
Administration  (HA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511,  44  U.S.C.  3501  et  seq).  The  listing 
does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  IDepartment  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component,  which 
term  includes  the  Federal  Energy 
Regulatory  Commission);  (2)  Collection 
number(s);  (3)  Current  OMB  docket 
number  (if  applicable);  (4)  Collection 
title;  (5)  Type  of  request,  e.g.,  new, 
revision,  extension,  or  reinstatement;  (6) 
Frequency  of  collection;  (7)  Response 
obligation,  i.e.,  mandatory,  voluntary,  or 
required  to  obtain  or  retain  benefit;  (8) 
Affected  public;  (9)  An  estimate  of  the 
number  of  respondents  per  report 
period;  (10)  An  estimate  of  the  number 
of  responses  per  respondent  annually: 
(11)  An  estimate  of  the  average  hours 
per  response;  (12)  The  estimated  total 
annual  respondent  burden;  and  (13)  A 
brief  abstract  describing  the  proposed 
collection  and  the  respondents. 
DATES:  Comments  must  be  filed  on  or 
before  may  24, 1993.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so,  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.). 


ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Energy  Information  Administration 

2.  EIA-1,  3,  3A,  4.  5,  5A,  6.  7A,  and  20 

3.  1905-0167 

4.  Coal  Program  Package 

5.  New — OMB  approved  the  Coal 
Program  Package  (OMB  No.  1905- 
0167)  on  March  8,  1993;  however. 
Forms  EIA-3A,  "Annual  Coal  Quality 
Report — Manufacturing  Plants,"  and 
EIA-5A,  "Annual  Coal  Quality 
Report— Coke  Plants,"  were 
disapproved.  EIA  has  provided 
additional  justification  and  is 
requesting  OMB  approval  of  the  ELA- 
3A  and  EIA-5A. 

6.  Quarterly  (EIA-3,  5,  and  6).  Annually 
(EIA-3A,  5A,  and  7A),  Other 
(Standby)  (EIA-1,  4,  and  are  used  in 
the  event  of  a  coal  supply  disruption.) 

7.  Mandatory 

8.  Businesses  or  other  for-profit 

9.  6,133  respondents 

10.  2.06  responses  per  respondent 

11.  1.53  hours  per  response 

12.  19,390  hours 

13.  The  coal  surveys  collect  data  on  coal 
production,  consumption,  stock 
prices,  imports  and  exports.  Data  are 
published  in  various  EIA 
publications.  Respondents  are 
manufacturing  plants,  producers  of 
coke,  purchasers  and  distributors  of 
coal,  coal  mining  operators,  and  coal- 
consuming  electric  utilities. 

The  EIA-3A  and  EIA-5A  will  collect 
data  on  coal  origin  and  coal  quality. 
Data  ft^om  the  EIA-3  A  and  EIA-5A  will 
be  used  to  report  to  Congress  on  the 
Clean  Air  Act  Amendments  as  required 
by  the  Energy  Policy  Act  of  1992.  Data 
from  the  ELA-3A  and  EIA-5A  will  also 
be  used  by  ElA's  National  Energy 
Modeling  System  (NEMS)  which 
provides  the  primary  technical  and 
analytical  support  for  the  Department's 
National  Energy  Strategy.  Respondents 
to  the  EIA-3A  are  manufacturing  plants 
and  to  the  EIA-5A,  coke  plants. 

Statutory  Authority:  Sec.  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,.  (Pub.  L. 


96-511)  which  amended  chapter  35  of  title 
44  United  States  Code.  (See  U.S.C.  3506(a) 
and  (c)(l)] 

Issued  in  Washington,  DC,  April  12, 1993. 
Yvonne  M.  Bishop, 
Director,  Statistical  Standards,  Energy 
Information  Administration. 
IFR  Doc.  93-9544  Filed  4-22-93;  8:45  am] 
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Residential  Transportation  Energy 
Consumption  Survey;  Forms 

AGENCY:  Energy  Information 
Administration.  Department  of  Energy. 
ACmoN:  Notice  of  the  proposed  revision 
and  extension  of  the  Forms  EIA- 
876A,B.C.  and  fuel  purchase  logs  for  the 
Residential  Transportation  Energy 
Consumption  Survey  (RTECS),  and 
solicitation  of  comments. 

SUMMARY:  The  Energy  Information 
Administration  (ElA),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980.  Pub. 
L.  96-511,  44  U.S.C.  3501  et  seq.). 
conducts  a  presurvey  consultation 
program  to  provide  the  general  public 
and  other  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  reporting  forms.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  ElA  is 
soliciting  comments  concerning  the 
proposed  revision  and  extension  to  the 
Forms  EIA-876A-C,  "Residential 
Transportation  Energy  Consumption 
Survey."  Also,  a  question  has  been 
added  to  the  standard  list  of  questions 
,  for  potential  data  users  to  solicit 
comments  on  preferences  as  to  whether 
ElA  should  publish  data  measured  in 
metric  units. 

DATES:  Written  comments  must  be 
submitted  on  or  before  May  24. 1993.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Ronald 
Lambrecht.  EI-632.  Energy  Information 
Administration.  Mail  Stop  2F-090. 
Forrestal  Building.  U.S.  Department  of 
Energy.  Washington.  DC  20585. 
Telephone  (202)  586-4962. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
COPIES  OF  THE  PROPOSED  FORM  AND 
INSTRUCTIONS:  Requests  for  additional 
information  or  copies  of  the  form  and 


instnictlcms  should  be  directed  to 
Ronald  Lambrecht  at  the  address  listed 
above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  order  to  fulfill  its  responsibihties 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275}  and  the  Department  of  Energy 
Organization  Act  (Pub.  L.  95-91).  the 
Energy  Information  Administration  is 
obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program  which  will 
collect,  evaluate,  assemble,  analyze,  and 
disseminate  data  and  information 
related  to  energy  resource  reserves, 
production,  demand,  and  technology, 
and  related  economic  and  statistical 
information  relevant  to  the  adequacy  of 
energy  resources  to  meet  demands  in 
the  near  and  longer  term  future  for  the 
Nation's  economic  and  social  needs. 

To  meet  this  responsibility,  as  well  as 
internal  DOE  requirements  that  are 
dependent  on  accurate  data,  the  EIA  has 
developed  an  ongoing  program  of 
national  sample  surveys  on  energy 
consumption  in  the  residential 
transportation,  manufacturing, 
commercial,  and  residential  sectors. 

The  RTECS  has  been  designed  by  the 
ElA  to  collect  data  on  how  energy  is 
used  by  households  for  personal 
transportation.  The  RTECS  sample  of 
approximately  3,000  households  is 
drawn  from  the  larger  sample  selected 
for  participation  in  the  Residential 
Energy  Consumption  Survey  (RECS). 
Data  are  collected  primarily  during 
telephone  interviews.  Households  that 
cannot  be  reached  by  telephone  are 
contacted  by  mail.  The  survey  provides 
data  on  the  number  and  types  of 
vehicles  used  regularly  by  household 
members  for  personal  transportation. 
For  each  vehicle,  data  are  collected  on 
the  vehicle  characteristics,  the  annual 
vehicle  miles  traveled,  type  of  fuel 
purchased,  vehicle  fuel  efficiency,  and 
vehicle  fuel  price.  The  RTECS  was 
conducted  in  1983. 1985. 1988,  and 
1991. 

Data  from  the  survey  will  be 
published  in  the  report  "Household 
Vehicles  Energy  Consumption  1994".  in 
the  same  format  as  the  1991  and  1988 
surveys.  Prior  to  1988.  the  publication 
was  called  "Consumption  Patterns  of 
Household  Vehicles".  The  data  will  be 
used  as  input  for  transportation  studies 
and  modeling  by  Congress,  DOE  and 
other  Federal  and  non-federal  agencies, 
groups  and  individuals 

n.  Current  Actions 

The  EIA  is  proposing  an  extension  of 
three  years  with  minor  changes. 


Changes  will  indude  an  update  of 
Forms  EIA-876A-C  to  collect 
information  for  calendar  year  1994. 
Also,  the  EIA  is  considering  reinstating 
fuel  purchase  logs,  records  of  actual  fuel 
purchases  and  expenditures  which  were 
used  in  the  1983  and  1985  RTECS. 
Respondents  would  maintain  the  log  for 
a  maximun  of  one  month.  Questions 
contained  on  the  log  consist  of  (1)  initial 
and  final  fuel  gauge  readings  for  the 
period;  and  (2)  for  each  purchase  of  fuel 
during  the  period:  The  purchase  date, 
number  of  gallons  of  motor  fuel 
purchased,  total  cost  of  fuel,  price  per 
gallon,  whether  the  tank  was  filled,  and 
a  fuel  tank  reading. 

III.  Request  for  Commenta 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  proposed  extension  and  revisions. 
The  following  general  guidelines  are 
provided  to  assist  in  the  preparation  of 
responses.  Please  indicate  to  which 
form  your  comments  apply. 

As  a  potential  respondent: 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not. 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Can  data  be  submitted  in 
accordance  with  the  response  time 
specified  in  the  instructions? 

D.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  .25 
hours  response.  (If  fuel  purchase  logs 
are  reinstated,  the  response  burden  wiil 
increase.  Previously  when  logs  were 
used,  the  response  burden  increased  by 
.7  hours  per  response.)  How  much  time, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
do  you  estimate  it  will  require  you  to 
complete  and  submit  the  required  form? 

E.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 
the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information.  *^ 

F.  How  can  the  form  be  improved? 

G.  Do  you  know  of  any  other  Federal. 
State,  or  local  agency  that  collects 
similar  data?  If  you  do.  specify  the 
agency,  the  data  element(s),  and  the 
means  of  collection. 

As  a  potential  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form  be  improved 
to  better  meet  your  specific  needs? 
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D.  Are  there  alternate  sources  of  data 
and  do  you  see  them?  What  are  their 
deficiencies  and/or  strengths? 

E.  For  the  most  part,  information  is 
published  by  EIA  in  U.S.  customary 
units,  e.g.,  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  EIA  publish 
more  information  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g..  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  unit(s)  of 
measurement  preferred,  and  in  which 
EIA  publication(s)  you  would  like  to  see 
such  information. 

EIA  is  also  interested  in  receiving 
comments  from  persons  regarding  their 
views  on  the  need  for  the  information 
contained  in  the  Residential 
Transportation  Energy  Consumption 
Survey. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  the  form;  they  also  will 
become  a  matter  of  public  record. 

Statutory  AulboritiM:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980,  Public 
Law  96-511,  which  amended  chapter  35  of 
title  44.  United  States  Code,  (see  44  U.S.C. 
3506(a)  and  (c)(1). 

Issued  in  Washington,  DC  April  19, 1993. 
Yvonne  M.  Bishop. 
Director,  Statistical  Standards,  Energy 
Information  Administration. 
|FR  Doc.  93-9543  Filed  4-22-93;  8:45  am) 
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Office  of  Hearings  and  Appeals 

Cases  Filed  During  Week  of  April  2 
Through  April  9, 1993 

EKiring  the  Week  of  April  2  through 
April  9, 1993,  the  appeals  and 


applications  for  other  relief  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  EKDE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ol  April  2  tfirough  April  9.  1993) 


)93 


Dale 

Name  and  location  of  applicant 

Case  No. 

Type  of  submission 

Apr.  5, 1993  .... 

Apr.  5, 1993  .... 
Apr.  6.  1993  .... 

Apr.  8.  1993  .... 

Albuquerque  Triburw,  Cleveland,  OH  

Arco/K&B  Service  Station,  Ansonia.  CT 

Federation  of  American  Scientists,  Wash- 
ington, DC. 

John  Lohrenz,  Ruston,  LA 

LFA-0278 

RR304-59 
LFA-0279 

LFA-0280 
RR321-126 

Appeal  of  an  Information  Request  Denial,  tf  Granted:  The 
March  1.  1993  Freedom  of  Information  Request  Dental 
issued  by  the  Office  of  Inspector  General  would  be  re- 
scinded, and  the  Albuquerque  Tribune  would  receive 
access  to  documents  pertaining  to  experinrwnts  con- 
ducted from  1945  through  1947  in  which  plutonium  was 
injected  Into  human  subjects. 

Request  for  Modlfication/Rescissioo  in  the  Arco  Refund 
Proceeding.  If  Granted:  The  March  27.  1989  Dismissal 
Letter  (Case  No.  RF304-3746)  Issued  to  K  &  B  Service 
Station  would  be  modified  regarding  the  firm's  applica- 
tion for  refund  submitted  in  the  Arco  refund  proceeding. 

Appeal  of  an  Information  Request  Denial.  If  Granted:  The 
January  12,  1993  Freedom  of  Infonnation  Request  De- 
nial issued  by  the  Office  of  Classification  would  be  re- 
scinded, and  the  Federation  of  American  Scientists 
would  receive  access  to  a  copy  of  a  document  Identi- 
fied as  "Classification  Policy  Study." 

Appeal  of  an  Intomiation  Request  Denial.  If  Granted:  The 
March  30,  1 993  Freedom  of  Information  Request  Denial 
issued  by  the  FOI  Office  would  be  rescinded,  and  John 
Lohrenz  would  receive  access  to  names  and  resumes 
of  professional  pers<^nel  who  work  on  a  DOE  contract 
to  study  the  recovery  of  by-passed  oil  in  resenroirs  in 
the  Gulf  of  Mexico. 

Request  for  Modification/Rescission  in  the  Texaco  Refund 
Proceeding.  If  Granted:  The  March  3,  1993  Deciskw 
and  Order  (Case  No.  RF321-17030)  issued  to  Big 
Three  Truck  Plaza  wouW  be  nxxJified  regarding  the 
firm's  application  for  refund  si.Jbmitted  in  the  Texaco 
Refund  Proceeding. 

Apr.  8, 1993  .... 

Texaco/Bg  Three  Tmck  Plaza.  Washing- 
ton. DC. 

Refund  AppttCATiONS  Received 


Federal  Register  /  Vol.  58.  No.  71  I  Friday,  April  23,  1993  /  Notices 


21713 


Oate  recsfved 


4/2/93  Ihrv 
9/93 


4/ 


Name  of  refund 
proceeding/ 

rwme  ot  relund 
application 


4/2/93  thru  4/ 
9/93 


4/2/93  thru  4/ 
9/93 


4/5/93 

4/5/93 

4/5/93 
4/5/93 


Crude  Oil  Re- 
fund Applica- 
tions Re- 
ceived. 

Atlantic  Rich- 
field Applica- 
tions Re- 
ceived. 

Texaco  Refund 
Applications 
Received. 


Smilh-Sheppard 
Concrete  Co. 

Monfort  of  Colo- 
rado, Inc. 

Thru-Way  Canal 

Seago  Enter- 
prises, Inc. 


Case 
number 


RF272- 

94616 

thru 

RF272- 

94632 
RF304- 

13780 

thru 

RF304- 

13808 
RF321- 

19681 

thnj 

RF321- 

19691 
RC272- 

185 
RC272- 

1865 
RF346-47 
RF346-^8 


Refund  Applications  Received — 
Continued 


Name  of  refund 

Date  received 

proceeding/ 

Case 

name  of  refund 

number 

appttcatKXi 

4/5/93 

Don's 
Sechriever 
Canal. 

RF346-49 

4/6/93 

Newport  Yellow 

RC272- 

Cab.  Co. 

187 

4/7/93 

Westside  Cab 

RC272- 

Company. 

188 

4/8/93 

Arlen  &  Eunice 

RC272- 

Rude. 

189 

4/8/93 

Cardox  Oil  of 

RC272- 

Liquid  Air 
Corp. 

190 

IFR  Doc.  93-9545  Filed  4-22-93;  8:45  am] 

BlUJNa  CODE  MSO-OI-M 


Case*  Filed  During  the  Week  of  IMarch 
26  Through  April  2, 1993 

During  the  Week  of  March  26  through 
April  2,  the  applications  for  relief  listed 
in  the  Appendix  to  this  Notice  were 
filed  with  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  April  19.  1993. 
George  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Mar.  26  through  Apr.  2,  1993) 


Date 


Mar.  29,  1993 


Apr.  1,  199Q 


Name  and  location  of  applicant 


Gult/Jet  Gas  Corporation,  St.  Louis,  MO 


Gulf/Raieigh  Plaza  Gulf,  Atlantic  Beach 
FL. 


Case  No. 


RR300-249 


RR30&-250 


Type  of  submission 


Request  for  nwdification/rescission  in  the  Gulf  refund  pro- 
ceeding. If  Granted:  The  March  23,  1993  Dismissal  Letter 
(Case  No.  RF300-17196)  issued  to  Jet  Gas  Corporabon 
regarding  the  firm's  Application  for  Refund  submitted  in  the 
Gulf  Refund  Proceeding  would  be  modified. 

Request  for  modificabon/rescissjon  in  the  Gulf  refund  pro- 
ceeding. If  Granted:  The  October  25,  1991  Dismissal  Let- 
ter (Case  No.  RF300-12936)  issued  to  Raleigh  Plaza  Gulf 
regarding  the  firm's  Application  for  Refund  submitted  in  the 
Gulf  refund  proceeding  would  be  modified. 


Refund  Applications  Received 


Date  re- 
ceived 


03/26/93 
thru  04/ 
02/93. 

03/26/93 
thru  04/ 
02/93. 

03/29/93  ... 


03*29/93 

03/23/'93 
03/29/93 
03/29/93 


Nanrte  of  re- 
fur>d  proceed- 
ino/name  of 
refund  appli- 
cant 


Crude  Oil  Re- 
fund appli- 
cations re- 
ceived. 

Atlantic  Rich- 
field appli- 
cations re- 
ceived. 

West  Hills 
Texaco 
Service  Stat. 

Coastal  Tex- 
aco Service 
Stat. 

Huskill  Texaco 
#1. 

Bob  Hort>acz 
Texaco. 

Teel's  Texaco 


Case  No. 


RF272-94588 
thru  RF272- 
94615 

RF304-13758 
thru  RF3C4- 
13779 

RF321-19673 


RF321-19674 

RF32 1-1 9675 
RF32 1-1 9676 
RF321-19672 


Refund  Applications  Received — 
Continued 


Date  re- 
ceived 


03/30/93 
03/30/93 

03/30/93 
03'30/93 
03/X/93 
03/31/93 
03/31/93 


Name  of  re- 
furxj  proceed- 
ino/name  of 
refijnd  appli- 
cant 


Center  Street 
Canal. 

12th  Street 
Canal  Sta- 
tion. 

Fairoaks  Tex- 
aco. 

Fife  s  Texaco 
Service. 

Star  Inn  Truck 
Stop. 

Walter 
WronsW. 

DonaM  E. 
Riggle. 


Case  No. 


RF346-45 
RF346-46 

RF331-19677 
RF331 -13678 
RF321-19679 
RC272-1B4 
RF321 -19680 


(PR  Doc.  93-9547  Filed  4-22- 

MLUNG  CODE  MSO-OI-P 


93;  8:45  ami 


Issuance  of  Proposed  Decision  and 
Order  During  the  Week  of  March  29, 
Through  April  2, 1993 

During  the  Week  of  March  29  through 
April  2,  1993,  the  proposed  decision 
and  order  summarized  below  was 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  an  application  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
part  205.  subpart  D).  any  person  who 
will  be  aggrieved  by  the  is.siiance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 


21714 


Federal  Register  /  Vol.  58,  No.  77  /  Friday.  April  23.  1993  /  Notices 


The  procedural  regulations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  tiie  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 

[>arty  must  specify  each  issue  of  fact  or 
aw  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  this  proposed 
decision  and  order  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays. 

Dated:  April  19, 1993. 
George  B.  Breznay, 

Director.  Office  of  Hearing  and  Appeals. 

Propoeed  Decision  and  Order 

Cunningham.  West  Helena.  AK,  LEE- 
0038,  Reporting  Requirements 
Cunningham  filed  an  Application  for 
Exception  from  the  requirement  that  it 
prepare  and  file  Form  EIA-782B 
("Reseller/Retailer's  Monthly  Petroleum 
Product  Sales  Report  ).  The  exception 
request,  if  granted,  would  exempt 
Cunningham  from  filing  form  EIA- 
782B.  On  March  31. 1993.  a  Proposed 
Decision  and  Order  was  issued  which 
tentatively  concluded  that  the  exception 
request  should  be  denied. 

IFR  Doc.  93-9546  Filed  4-22-93;  8:45  am] 
HLUNQ  COOEM60-0t-« 


Federal  Energy  Regulatory 
Commission 

[Dockat  Nor  ER93-S42-000,  •(  aL] 

San  Diego  Gas  A  Electric  Co,  et  ai.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocidng  Directorate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  San  Diego  Gas  ft  Electric  Company 

April  16,  1993. 

{Docket  Ko.  ER93-S42-00OI 

Take  notice  that  on  April  5. 1993,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  a  change  of  rates  for 
firm  transmission  service.  Rate 
Schedule  FERC  No.  60,  as  embodied  in 
'tie  Firm  Transmission  Service 


Agreement  with  Southern  California 
Edison  Company  (Edison).  Such  change 
of  rates  reflects  a  decrease  in  the  rate  of 
return  authorized  by  the  California 
Public  Utilities  Commission  (CPUC)  to 
9.94%  fi-om  10.75%  for  1993,  effective 
January  1, 1993. 

SDG&E  respectfully  requests, 
pursuant  to  §  3  5 . 1 1 .  waiver  of  pri  or 
notice  requirements  specified  in  §  35.3 
of  the  Commission's  regulations,  and  an 
efl^ective  date  of  January  1. 1993. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  Edison. 

Comment  date:  April  30. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Southern  Company  Services,  Inc. 

April  16, 1993. 

(Docket  Nos.  ER91-150-003  and  ER91-57Q- 
0031 

Take  notice  that  on  January  21,  1993, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  submitted,  under  protest, 
revisions  to  the  transmission 
components  of  the  formula  rates  in  the 
above-referenced  dockets  in  response  to 
the  Conunission's  order. 

Comment  date:  April  28, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Nortlieast  Utilities  Service  Company 

April  15,  1993. 

[Docket  No.  ER93-4 15-0001 

Take  notice  that  on  March  31, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  Public  Service 
Company  of  New  Hampshire  (PSNH), 
tendered  for  filing  a  Supplemental 
Agreement  and  information  regarding 
the  sale  to  UNITIL  Power  Corporation 
(UNITIL  Power)  of  imit  capacity  and 
associated  energy. 

NUSCO  states  that  the  Supplement 
was  filed  in  response  to  a  request  from 
the  Commission. 

NUSCO  states  that  copies  of  this 
information  have  been  mailed  or 
delivered  to  each  of  the  parties. 

Comment  date:  April  29. 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

4.  San  Diego  Gas  &  Electric  Company 

April  15, 1993. 

{Docket  No.  ER93-543-0001 

Take  notice  that  on  April  5. 1993,  San 
Diego  Gas  k  Electric  Company  (SDG&E) 
tendered  for  filing  a  change  of  rates  for 
transmission  service  as  embodied  in 
SDG&E's  agreements  with  the  following 


entities  which  reflects  a  decrease  in  the 
rate  of  return  to  9.94%  from  10.75% 
authorized  by  the  California  Public 
Utilities  Commission  (CPUC).  effective 
January  1.  1993,  and  changes  in  pricing 
structure.  The  change  in  pricing 
structure  allows  SDG&E  to  respond 
quickly  to  service  requests  and  to  charge 
market  efficient  rates  at  or  below  the 
embedded  cost  of  the  transmission 
facilities  used  to  provide  the  service. 


1.  City  of  Burtank  (Bwbank)  ... 

2.  El  Paso  Electric  Company 
(EPE)  

3.  Imperial    Irrigation    District 
(IID) 

4.  Southern  California  Edison 
Company  (Edison) 


Rate  sched- 
ule FERC 
No. 


066 

074 

067 

058,059 


Copies  of  this  filing  were  served  upon 
the  CPUC  of  the  State  of  California, 
Burbank.  EPE.  IID  and  Edison. 

Comment  date:  April  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Company 

April  15,  1993. 

[Docket  Na  ER93-524-0001 

Take  notice  that  on  March  31, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Public  Service  Company  of  New 
Hampshire  tendered  for  filing  a  letter 
agreement  that  extend  the  term  of  a 
previously  filed  and  accepted  sales 
agreement  between  CL&P,  PSNH  and 
the  New  York  Power  Authority. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  NYPA. 

NUSCO  requests  that  the  Commission 
waive  its  regulations  to  the  extent 
necessary. 

Comment  date:  April  29. 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Montaup  Electric  Company 

April  15, 1993. 

{Docket  No.  ER93-548-0001 

Take  notice  that  on  April  6, 1993, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  a  letter  agreement 
between  itself  and  MASSPOWER  under 
which  Montaup  will  provide  non-firm 
transmission  service  for  the 
transmission  of  test  power  from 
MASSPOVVER's  generating  unit  located 
in  Springfield,  Massachusetts,  from  (a) 
the  point  of  interconnection  between 
Montaup's  system  and  that  of  Northeast 
Utilities  and  (b)  Montaup's  points  of 
interconnection  with  Commonwealth 


Electric  Company  and/or  Boston  Edison 
Company.  Montaup  will  provide  the 
service  at  the  same  formula  rates  and 
under  the  same  terms  and  conditions 
contained  in  the  non-firm  transmission 
tariff.  FERC  Electric  Tariff  Original 
Volume  No.  2.  on  file  with  the 
Commission.  Montaup  has  been 
informed  by  MASSPOWER  that 
MASSPOWER  is  about  to  begin 
generating  test  power.  Montaup  requests 
waiver  of  the  notice  requirement  in 
order  to  permit  the  filing  to  become 
effective  April  7, 1993. 

Comment  date:  April  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

7.  Louisville  Gas  and  Electric  Company 

April  15. 1993. 

(Docket  No.  ER92-533-000] 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (LG&E),  by  letter 
dated  April  7. 1993,  tendered  for  filing 
the  following  revised  rate  schedules:  (1) 
Generation  Sales  Service  (Rate  Schedule 
GSS)  and  (2)  Coordination  Transmission 
Service  (Rate  Schedule  CT). 

In  the  filing.  Rate  Schedule  GSS  is 
modified  to  make  the  interest  rate  used 
for  the  determination  of  late  payment 
charges  (paragraph  6.1)  consistent  with 
Rate  Schedules  CT  and  T,  pursuant  to 
the  Commission's  Order  dated  January 
14. 1993.  and  Rate  Schedule  CT  is 
modified  to  clarify  the  use  of  an 
umbrella  aereement. 

A  copy  of  the  fihng  was  served  upon 
the  Kentucky  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  April  29.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Union  Electric  Company 

April  15. 1993. 

[Docket  No.  ER93-555-0001 

Take  notice  that  on  April  9,  1993, 
Union  Electric  Company  (UE)  tendered 
for  filing  a  First  Amendment  dated 
March  22, 1993  to  the  Wholesale 
Electric  Service  Agreement  dated 
November  18,  1988.  between  UE  and 
Citizens  Electric  Corporation.  UE  asserts 
that  the  purpose  of  the  First 
Amendment  is  to  revise  the  kW  and 
kWh  meter  correction  factors  at  two 
delivery  points. 

Comment  date:  April  29.  1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

9.  Pacific  Gas  and  Electric  Company 
April  IS.  1993. 

[Docket  Na  ER93-556-000! 

Take  notice  that  on  April  U.  1993 
Pacific  Gas  and  Electric  Compan> 
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(PG&E)  tendered  for  filing  a  letter 
agreement  containing  proposed 
supplements  to  the  Interconnection 
Agreements  with  Northern  California 
Power  Agency  (NCPA)  (Rate  Schedule 
FERC  No.  142)  and  the  City  of  Santa 
Clara  (Santa  Clara)  (Rate  Schedule  FERC 
No.  85).  The  procedures,  contained  in 
this  letter  agreement  between  the  parties 
dated  March  3. 1993,  pertain  to  a 
flexible  scheduling  practice  for  the 
transmission  of  the  power  output  of 
NCPA's  and  Santa  Clara's  Combustion 
Turbine  Project  No.  1.  There  are  no 
changes  to  rates  in  this  filing. 

Copies  of  this  filing  have  been  served 
upon  NCPA,  Santa  Clara,  and  the 
California  Public  Utilities  Commission. 

Comment  date:  April  29, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  United  States  Department  of 
Energy— Western  Area  Power 
Administration  (Central  Valley  Proiect) 

April  15.  1993. 

[Docket  No.  EF93-5011-0(X)1 

Take  notice  that  on  April  13. 1993. 
the  Acting  Assistant  Secretary  of  Energy 
tendered  for  filing  proposed  rates  for 
sales  by  the  Western  Area  Power 
Administration  ft-om  the  Central  Valley 
Project.  The  Acting  Assistant  Secretary 
of  Energy  approved  these  rates  on  an 
interim  basis  pursuant  to  a  delegation  of 
authority  fit)m  the  Secretary  of  Energy. 
The  rates  wfire  filed  with  the 
Commission  for  requested  approval  on  a 
final  basis. 

Comment  date:  April  30. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Public  Service  Company  of  New 
Mexico 

April  16. 1993. 

(Docket  Nos.  ER93-375-00O  and  ER93-378- 
000) 

Take  notice  that  on  March  31. 1993, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  letter 
supplementing  its  earlier  filing  of  the 
Contract  for  Electric  Service  between 
PNM  and  the  City  of  Gallup,  New 
Mexico.  Under  the  Contract,  PNM  will 
sell  firm  power  and  energy  to  Gallup. 
The  letter  supplements  the  cost-of- 
service  data  provided  with  the  original 
filing.  Additionally,  the  letter  requests 
that  the  notice  of  termination  filed  in 
Docket  No.  ER93-375-000  (concerning 
the  termination  of  the  previous  PNM/ 
Gallup  electric  service  arrangement)  be 
consolidated  with  Docket  No.  ER93- 
37&-OC10.  PNM  states  that  copies  of  this 
filing  have  been  served  upon  Gallup  and 
the  New  Mexico  Public  Service 
Commission 


Comment  date:  April  26. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-946B  Filed  4-22-93:  8:45  am] 

BtUJMO  COOC  triT-OI-M 

[Proiect  No.  238»-C12-Mainfl] 

Edward*  Manufacturing  Co.;  Intent  to 
Prepare  an  Environmental  Impact 
Statement 

April  29.  1993 

The  Federal  Energy  Rt»gulatory 
Commission  (FERC)  has  received  an 
application  for  new  license  for  the 
Edwards  Dam  Project  No.  2389,  situated 
on  the  Kennebec  River  in  Kennebec 
County.  Maine. 

The  FERC  staff  has  determined  that 


issuing  a  new  license  for  this  project 
would  constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Therefore,  the  sta 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act. 
The  staffs  EIS  will  objectively  consider 
both  site  specific  and  cumulative 
environmental  effects  of  the  project  and 
reasonable  alternatives,  and  will  include 
an  economic,  financial  and  engineering 
analysis. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  staff  and 
considered  in  a  final  EIS.  The  stafTs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decision.  Public  and  agency 


k 
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scoping  meetings  will  be  held  at  a  future 
date  to  be  announced. 

For  further  information,  please 
contact  Robert  Bell  at  (202)  21^2806. 
Lok  D.  Caabell. 
SecntoTf. 

|FR  Doc.  93-9467  Filed  4-22-93;  8:45  ami 
BiLUNQ  cooc  frir-ot-n 


Application  Tendered  for  Rling  With 
the  Commieslon 

April  19,  1993 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11395-000. 

c.  Date  Filed:  March  22, 1993. 

d.  Applicant:  Mansfield  Hydro 
Corporation. 

8.  Name  of  Project:  Mansfield  Hollow 
Water  Power  Project. 

f.  Location:  On  the  Natchaug  River,  in 
the  Town  of  Willimanctic,  Tolland  and 
Windham  Counties,  Connecticut. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-825(r). 

h.  Applicant  Contact:  Richard  D.  Ely. 
President,  Mansfield  Hollow 
Corporation,  140  Brookside  Lane. 
Mansfield  Center,  CT  06250,  (203)  487- 
1395. 

i.  FEP.C  Contact:  Mary  C.  Golato  (tag) 
(202)  219-2804. 

|.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  C.  (May  21, 
1993). 

k.  Description  of  Project:  The 
proposed  project  would  utilize  an 
existing  dam  owned  by  the  Department 
of  the  Army,  Corps  of  Engineers,  and 
consist  of  (1)  an  existing  630-foot-long 
penstock;  (2)  an  existing  powerhouse 
containing  four  turbine-generating  units 
having  a  total  generating  capacity  of 
1,440  kilowatts;  (3)  a  proposed  23- 
kilovolt  transmission  line;  and  (4) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  3,600 
megawattbours. 

1.  With  this  notice,  we  are  initiating 
consiiltation  with  the  Connecticut  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  section  106,  National 
Historic  Preservation  Act.  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation.  36  CFR  at  §  800.4. 

m.  Pursuant  to  §  4.32(b)(7)  of  18  CFR 
of  the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 


complete  analysis  of  the  application  on 

its  merit,  the  resource  agency,  Indian 

Tribe,  or  person  must  file  a  request  for 

a  study  with  the  Commission  not  later 

than  60  days  from  the  filing  date,  and 

serve  a  copy  of  the  request  on  the 

applicant. 

Lok  D.  Culieil, 

Secretary. 

jFR  Doc.  93-9466  Filed  4-22-93;  8:45  ami 

nujNa  cooc  c717-oi-m 

[Docket  Noe.  CP93-286-000.  et  aL) 

ANR  Pipeline  Co^  et  al.;  Natural  Gas 
Certificate  FUings 

April  15. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  ANR  Pipeline  Company 

IDocket  No.  CP93-286-0001 

Take  notice  that  on  April  5,  1993, 
ANR  Pipeline  Company  (ANR).  500 
Renaissance  Center.  Detroit,  Michigan 
48243,  filed  in  Docket  No.  CP93-286- 
000  an  appHcation  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
exchange  service  on  an  emergency  basis 
with  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  (formerly  Michigan  Wisconsin 
Pipe  Line  Company)  states  that  by 
Commission  order  issued  January  18, 
1977,  in  Docket  Nos.  CP76-538  and 
CP77-2  (57  FPC  258).  ANR  and 
Panhandle  were  authorized,  pursuant  to 
a  letter  agreement  dated  September  20. 
1976,  to  exchange  up  to  100,000  Mcf  of 
natural  gas  per  day  on  an  emergency 
basis  at  a  point  of  interconnection  of 
their  facilities  in  Dewey  County, 
Oklahoma.  ANR  states  that  Panhandle 
has  notified  ANR  that  it  wished  to 
terminate  this  service  effective 
November  30.  1992,  and  that  Panhandle 
has  filed  to  abandon  its  related  part  of 
the  service  in  Docket  No.  CP93-10^ 
000.  Accordingly,  ANR  requests 
permission  to  abandon  the  service  it 
was  authorized  to  provide  in  Docket  No. 
CP76-538. 

No  faciUties  are  proposed  to  be 
abandoned  herein. 

Conmient  date:  May  6. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Ozark  Gas  Transmission  System 

IDocket  No.  CP93-287-0001 

Take  notice  that  on  April  5, 1993, 
Ozark  Gas  Transmission  System 
(Ozark),  1700  Pacific  Avenue,  LB-10. 


Dallas,  Texas  75201  filed  in  Docket  No. 
CP93-287-000  an  appliclfion,  as 
amended  on  April  6,  1993,  pursuant  to 
section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  facilities  to  connect  the 
Mueller  Sigri  Great  Lakes  No.  1-28  well 
(well)  to  its  system,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Ozark  states  that  it  seeks  this 
authorization  to  connect  a  new  source  of 
gas  supply  located  in  Township  9N, 
Range  26VV  in  Franklin  County, 
Arkansas.  Ozark  indicates  that  the 
facilities  for  which  its  seeks 
authorization  consists  of  a  tap  and 
metering  facilities  to  connect  the  well  to 
the  Ozark  Carter  lateral.  According  to 
Ozark,  the  connection  of  these  fadlities 
will  not  increase  throughput  in  this 
lateral,  but  will  serve  to  supplement  and 
offset  natural  declines  in  sources  of 
supply  presently  connected  to  the 
lateral.  Ozark  estimates  that  it  will  cost 
$20,000  to  construct  the  proposed 
facilities.  Further,  Ozark  states  that  it 
plans  to  use  equity  funds  on  hand  to 
finance  the  proposed  constpjction. 

Comment  date:  May  6,  1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Arkia  Energy  Resources  Company 

[Docket  No.  CP93-284-O001 

Take  notice  that  on  April  1, 1993, 
ArkIa  Energy  Resources  Company 
(AER).  525  Milam  Street,  Shreveport. 
Louisiana  71101,  filed  in  Docket  No. 
CP93-284-000,  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  a 
field  sale  to  Mississippi  River 
Transmission  Corporation  (MRT) 
provided  pursuant  to  AER's  Rate 
Schedule  XFS-1,  all  as  more  hilly  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  by  order  issued 
October  18. -1956,  in  Docket  No.  G-4438, 
AER,  successor-in-interest  to  Arkansas 
Louisiana  Gas  Company  and  ArkIa 
Energy  Resources,  a  division  of  ArkIa, 
Inc.,  was  authorized  to  provide  a  field 
sale  of  natural  gas  to  MRT,  successor-in- 
interest  to  Mississippi  River  Fuel 
Corporation,  at  the  outlet  of  a  gasoline 
plant  in  Lincoln-Parish,  Louisiana.  AER 
says  that  there  is  no  longer  a  need  for 
this  certificated  arrangement  since  it  has 
been  terminated  by  the  written  consent 
of  both  parties. 

No  facilities  are  proposed  to  be 
abandoned  herein. 


Comment  date:  May  6, 1993,  in 
accordanoe  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  El  Paao  Natural  Gat  Company 

IDocket  No.  CPS3-290-000] 

Take  notice  that  on  April  8, 1993.  El 
Paso  Natural  Gas  Company  (El  Paso). 
Post  Office  Box  1492.  El  Paso.  Texas 
79978,  filed  in  Docket  No.  CP93-290- 
000  an  application  pursuant  to  sections 
7(b)  and  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  continued 
operation  of  certain  facilities  currently 
providing  emergency  service  pending 
restoration  of  the  permanent  facilities, 
with  pregranted  abandonment,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

El  Paso  states  that  as  a  result  of  the 
flooding  during  the  first  half  of  January 
of  1993  of  the  Gila  River  and  its 
tributaries  in  the  State  of  Arizona,  El 
Paso  has  recently  incurred  certain 
service  interruptions  on  its  interstate 
transmission  system  which  required  the 
construction  and  operation  by  El  Paso  of 
temporary  facilities.  El  Paso  indicates 
that  it  determined  that  an  emergency 
situation  existed  and  that  it  was 
necessary  to  construct  and  operate 
certain  pipeline  facilities  in  order  to 
restore  service  to  the  Town  of 
Mammoth.  Arizona,  the  City  of 
Florence.  Arizona,  and  to  Southern 
California  Gas  Company  at  the 
Ehrenberg  Delivery  Point  in  Maricopa 
County,  Arizona  due  to  damage 
occurring  near  the  Gillespie  Dam  area  in 
Maricopa  County  Arizona.  It  is  stated 
that  the  temporary  facilities  serve  to 
provide  substantially  equivalent  service 
to  the  affected  customers.  El  Paso  also 
indicates  that,  except  for  the  actual 
interruption  of  service.  El  Paso  has  not 
increased  or  decreased  the  quantities 
and  service,  but  has  attempted  to  meet 
all  of  the  requirements  of  the  affected 
customers. 

El  Paso  further  states  that  it  also  seeks 
a  temporary  certificate  to  continue  the 
operation  of  the  temporary  facilities 
pending  completion  of  the  permanent 
facilities.  El  Paso  requests  that  the 
temporary  certificate,  when  issued,  be 
effective  for  the  respective  time  periods 
that  the  temporary  facilities  are 
necessary  to  provide  service  while 
permanent  facilities  are  being  restored 
to  service,  thus  permitting  El  Paso  to 
continue  natural  gas  service  to  those 
identified  customers.  Finally.  El  Paso 
seeks  pregranted  abandonment 
authorization  effective  at  the  end  of 
such  periods  to  permit  the  removal  of 
the  temporary  facilities  from 
jurisdictional  service. 
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El  Paso  states  that  on  February  8. 
1993.  it  filed  its  report  of  emergency 
construction  of  facilities  in  accordance 
with  subpart  I,  S  284.270  of  the 
Commission's  Regulations.  It  is 
indicated  that  the  Gila  River  has 
continued  to  flood  and  El  Paso  states 
that  it  was  unable  to  re-install  its 
pipeline  facilities  in  their  original  pre- 
flood  location  within  the  initial  60-day 
period  permitted  by  subpart  I  of  the 
Regulations.  El  Paso  states  that,  in 
accordance  with  §  284.264(b)(1)  of  the 
Commission's  Regulations,  it  petitioned 
the  Commission  to  waive  the  initial  60- 
day  limitation  for  operation  of 
emergency  pipeline  facilities  until  such 
time  as  permanent  repairs  could  be 
completed.  It  is  indicated  that  a  60-day 
extension  was  granted. 

El  Paso  states  that  the  subsequent 
rains  in  the  area  have  continued  to 
maintain  the  water  depth  and  flow  rate 
of  the  Gila  River  at  levels  that  have 
prevented  EI  Paso  from  completing 
permanent  repairs.  It  is  indicated  that 
the  necessary  repairs  will  not  be 
completed  by  the  expiration  of  the 
extended  60-day  periods. 

Comment  date:  May  6.  1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  pubHc 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  agree  or 
be  represented  at  the  hearing. 
LoU  D.  CaabsU. 
Secretary. 

(FR  Doc.  93-9460  Filed  4-22-93;  8:45  am) 
BiLUNQ  cooc  crir-oi-M 

[DockM  No.  JD9»-0701ZT;  Texa»-134] 

State  of  Texas;  NGPA  Notice  of 
Determination  By  Jurisdictional 
Agency  Designating  Tight  Formation 

April  19, 1993 

Take  notice  that  on  April  12.  1993. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  a  portion  of  the  Wilcox 
Upper  Hinnant  Sand  Formation, 
underiying  Webb.  Jim  Hogg  and  Zapata 
Counties.  Texas,  qualifies  as  a  tight 
formation  under  setiion  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  comprises 
approximately  6,729  acres  in  Railroad 
Commission  District  No.  4  and  is 
described  on  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portions  of  the  Wilcox  Upper 
Hinnant  Sand  Formation  meet  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CMhell, 
Secretary. 

The  recommended  area  includes  all  or 
f>or1ions  of  the  following  surveys: 

Albwrcas  de  Arriba  Grant,  A-1966,  Blocks  69, 

70  and  71 
Las  Animas  Grant,  A-2996 
J.).T.  Wright  Survey  309.  A-1908. 
IJ.T.  Wright  Survey  309.  A-204 
Bias  M.  Pena  Survey  258,  A-24a 
Bias  M.  Pena  Survey  258,  A-491 
Bias  M.  Pena  Survey  258.  A-2656 
Las  Animas  Grant.  A-244,  All  of  Share  1 

except  Blocks  7. 18  and  19 
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T.T.R.R.  Co.  Survey  257,  A-323 
T.T.R.R.  Co.  Survey  257,  A-188 
J.H.  Hinnant  Survey  116,  A-472,  East  half 
John  H.  Gibson  Survey  115,  A-43 
John  H.  Gibson  Survey  115,  A-125 
T.CR.R.  Co.  Survey  255,  A-315.  Blocks  1,  2 
and  3 

[FR  Doc.  93-9465  Filed  4-22-93;  8:45  ami 
BHXMQ  COOE  fTIT-OI-M 

[Docket  No.  RP92-1 57-004] 

Pacific  Offshore  Pipeline  Co.; 
Compiiance  Rling 

April  19, 1993 

Take  notice  that  on  April  15,  1993, 
.  Pacific  Offshore  Pipeline  Company 
("POPCO")  tendered  for  filing  the 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  to  become  effective  April  1, 1993 
in  compliance  with  ordering  paragraph 
(B)  of  the  Commission's  order  dated 
March  16, 1993: 

FERC  Gas  Tariff— First  Revised  Volume  No. 
1,  First  Revised  Sheet  No.  5 

POPCO  states  that  copies  of  its  filing 
are  being  served  on  all  interveners  and 
interested  parties  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.211.  All  such  protests  should 
be  filed  on  or  before  April  26.  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the    - 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  93-9462  Filed  4-22-93.  8:45  am] 
MUJNO  COOe  ITir-OI-M 


(Docket  No.  RP93-6-007] 

Paiute  Pipeline  Co.;  Compliance  Filing 

April  19. 1993 

Take  notice  that  on  April  12.  1993. 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  and  acceptance  the 
following  tariff  sheets  to  be  a  part  of  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No  l-A 

3ra  Sub  Third  Revised  Sheet  No.  10 
Substitute  Original  Sheet  No  131 

Paiute  indicates  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  order  issued  March  26, 
1993  in  Docket  Nos  RP93-6-002  and 


RS92-75-001,  wherein  the  Commission 
directed  Paiute  to  file  revised  rates  to 
further  minimize  the  cost  shifts  upon 
certain  firm  transportation  customers 
resulting  from  Paiute's  proposed  change 
to  an  SFV  rate  design  methodology.  In 
compliance  with  the  Commission's 
order,  Paiute  has  submitted  revised  rates 
and  billing  determinants  which  limit 
the  impact  of  the  rate  design  change 
upon  each  firm  transportation  customer 
to  no  more  than  10%,  along  with 
supporting  documents  and  an 
explanation  of  the  further  mitigation 
techniques.  Paiute  has  requested  an 
effective  date  of  April  1, 1993  for  the 
tendered  sheets. 

Paiute  states  that  copies  of  its  filing 
have  been  mailed  to  all  jurisdictional 
customers  and  affected  state  regulatory 
commissions,  as  well  as  to  all  parties  in 
Dockets  Nos.  RP93-6  and  RS92-75. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  April  26. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loia  D.  Cashell, 
Secretary. 

jFR  Doc.  93-9463  Filed  4-22-93;  8:45  am) 
BILUNG  COOe  (717-01-U 


[Docket  No.  RP92-1 62-007] 

Superior  Offshore  Pipeline  Co.;  Refund 
Report 

April  19, 1993 

Take  notice  that  on  MarrJi  29,  1993, 
Superior  Offshore  Pipeline  Company 
(SOPCO)  filed  a  letter  stating  that  the 
Commission's  order  issued  February  24, 
1993,  approving  the  Stipulation  and 
Agreement  in  I)ocket  No.  RP92-162- 
000,  et  al.,  directed  it  to  refund  any 
amounts  collected  on  or  subsequent  to 
December  1, 1992,  in  excess  of  the  rates 
approved  under  the  settlement  and  to 
file  a  refund  report  within  30  days  after 
making  refunds. 

SOPCO  states  that  it  collected  no 
amounts  on  or  subsequent  to  December 
1, 1992.  in  excess  of  tfie  rates  approved 
under  the  settlement  and,  therefore,  no 
refunds  are  required. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  April.  26, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  93-9464  Filed  4-22-93;  8:45  am) 
BILUNG  COOE  t717-01-M 


[Docket  No.  GT93-29-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Report  of  Refunds 

April  19.  1993. 

Take  notice  that  on  March  15, 1993. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  report  of  refunds,  made  in 
compliance  with  section  26  of  Transco's 
General  Terms  and  Conditions  of 
Volume  No.  1  of  its  FERG  Gas  Tariff. 

Transco  states  that  on  March  10,  1993, 
it  distributed  refunds  in  the  amount  of 
$305,345.94,  inclusive  of  interest,  the 
amount  due  S-2  customers  for  the  flow- 
through  of  refunds  from  Texas  Eastern 
Transmission  Corporation  for  the  period 
December  1, 1990  through  November 
30,  1992,  concerning  Docket  Nos.  RP88- 
67-050.  RP88-81-000,  RP88-221-000, 
RPOO-l  19-000  and  RP9 1-004-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385,211.  All  such  protests  should  be 
filed  on  or  before  April  26,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-9461  Filed  4-22-93;  8:45  am) 

BILUNO  CODE  STIT-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY  j , 

IFRL-4Sie-l«J 

Oxygenated  GaeoUne;  Waiver 
Application  SutNnltted  t>y  the  State  of 
California  i 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Notice  of  public  hearing. 
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SUMMARY:  The  State  of  California  Air 
Resources  Board  (GARB)  has  submitted 
an  application  for  a  waiver  of  the 
oxygenated  gasoline  provisions  set  forth 
in  section  211(m)(3)(A)  of  the  Clean  Air 
Act  (the  Act).  This  application  seeks  a 
waiver  from  the  requirements  of  section 
211(m)(2)  to  enable  California  to 
implement  a  program  which  requires 
between  l.B%  and  2.2%  oxygen  by 
weight. 

DATES:  EPA  will  conduct  a  one-day 
public  hearing  on  this  application 
beginning  at  10:00  a.m.  on  Tuesday, 
May  11,  1993  at  the  Holiday  Inn 
Washington  Dulles  at  1000  Sully  Road 
in  Sterling,  Virginia.  Comments  on  this 
application  will  be  accepted  until  June 
11,  1993.  Parties  wishing  to  testify  at  the 
hearing  should  contact  Meredith  G. 
Miller  at  (202)  233-9031  by  May  7. 
1993.  Speakers  may  also  sign  up  to 
testify  on  the  day  of  the  hearing.  EPA 
also  requests  that  six  copies  of  prepared 
hearing  testimony  be  available  at  the 
time  of  the  hearing  for  distribution  to 
the  hearing  panel.  Hearing  testimony 
should  also  be  submitted  to  the  docket. 
Additional  information  on  the 
submission  of  comments  to  the  docket 
may  be  found  below  in  the  "Address" 
section  of  this  notice. 
ADOnesSES:  Copies  of  the  information 
relative  to  this  application  are  available 
for  inspection  in  public  docket  A-93-13 
at  the  Air  Docket  (LE-131)  of  the  EPA, 
room  M-1500,  401  M  Street.  SW., 
Washington.  DC  20460.  (202)  260-7548, 
between  the  hours  of  8:30  a.m.  to  noon 
and  1:30  p.m.  to  3:30  p.m.  weekdays. 
Any  comments  from  interested  parties 
should  be  addressed  to  this  docket  with 
a  copy  forwarded  to  Meredith  G.  Miller, 
Field  Operations  and  Support  Division 
(6406J),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington. 
DC  20460.  A«  provided  in  40  CFR  part 
2.  a  reasonable  fee  may  be  charged  for 
copying  ser\ice8. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meredith  G.  Miller,  Environmental 
Protection  Specialist.  Field  Operations 
and  Support  Division  (6406J).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SVi.,  Washington.  DC  20460. 
(202)  233-9031. 


SUPPLEMENTARY  INFORMATION:  Section 
211{m)  of  the  Clean  Air  Act  as  amended 
by  the  Qean  Air  Act  Amendments  of 
1990  ("the  Act")  requires  that  various 
states  submit  revisions  to  their  State 
Implementation  Plans  (SEPs)  and 
implement  oxj'genated  gasoline 
programs.  This  requirement  applies  to 
all  states  with  carbon  monoxide  (CO) 
nonattainment  areas  with  design  values 
of  9.5  parts  per  million  or  more, 
generally  based  on  data  for  1988  and 
1989.  Under  section  211(m)(2).  the 
oxygenated  gasoline  program  must 
require  gasoline  in  specified  control 
areas  to  contain  no  less  than  2.7% 
oxygen  by  weight  during  that  portion  of 
the  year  in  which  the  areas  are  prone  to 
high  ambient  concentrations  of  carbon 
monoxide.  (States  are  strongly 
encouraged  to  adopt  averaging  programs 
consistent  with  section  211(m)(5), 
employing  marketable  oxygen  credit  to 
allow  use  of  gasoline  with  higher 
oxygen  content  than  required  to  offset 
use  of  gasoline  with  lower  oxygen 
content  than  required.) 

California  currently  has  eight  cities  in 
carbon  monoxide  nonattainment  which 
are  required  to  implement  an 
oxygenated  gasoline  program:  San 
Diego,  Fresno,  Chico.  Modesto. 
Sacramento.  San  Francisco.  Stockton 
and  Los  Angeles.  EPA  has,  in  guidance, 
specified  a  control  period  from 
November  1  through  February  29  for 
San  Diego;  from  September  1  through 
February  29  for  Los  Angeles;  and  from 
October  1  through  January  31  for  the 
other  six  areas.* 

Prior  to  the  start  date  of  November  1, 
1992  specified  in  section  211(m)  of  the 
Act.  the  California  Air  Resources  Board 
(GARB)  formally  adopted  by  Executive 
Order  its  own  regulations  pertaining  to 
the  use  of  oxygenated  gasolines  in 
California.  These  regulations  went  into 
effect  on  October  14.  1992.  and  can  be 
found  in  sections  2258  and  2298  of  title 
13,  Cahfomia  Code  of  Regulations,  and 
in  amendments  to  sections  2251.5  and 
2296. 

The  GARB  Executive  Order  requires 
the  use  of  gasoline  containing  1.8  to 
2.2%  oxygen  by  weight  during  the 
months  of  November  through  January  or 
February  as  specified  above.  This 
requirement  has  the  effect  of 
implementing  an  oxycenate  "cap"  at 
2.2%  oxygen  by  weight  throughout  the 
state.  Also,  during  cictober  for  all  areas 
except  San  Diego  and  during  September 
and  October  for  Los  Angeles,  the  state 
has  no  minimum  oxygen  content 


'  S«e  the  Notice  of  AvaiUbility.  "Guldelinei  for 
Oxygenated  Gasolinn  Credit  Programs  and 
Guideline*  lor  EstoWishmwn  of  Control  Periodi 
Under  Section  211(m|  of  the  a«Bi  Air  Act  ai 
Amended."  57  FR  47S49  (Octobw  20. 1992). 


requirement.  The  California  oxygenated 
gasoline  program  differs  from  the  Clean 
Air  Act  mandate  in  both  geographic 
scope  and  oxygen  content.  The  oxygen 
content  limitation  and  the  lack  of  a 
minimum  oxygen  content  during  some 
months  conflict  with  the  general 
minimum  oxygen  content  requirement 
specified  in  section  211(m)(2)  of  the 
Act. 

California  is  requesting  that  EPA 
waive  applicability  of  the  minimum 
2.7%  oxygen  content  requirement  in  the 
areas  reference  above  under  section 
211(m)(3)(A)  of  the  Act.  Tliat  provision 
states  that  the  Administrator  may  waive, 
in  whole  or  in  part,  the  requirements 
pertaining  to  oxygenated  gasoline  upon 
a  demonstration  by  the  Slate,  to  the 
satisfaction  of  the  Administrator,  that 
the  use  of  oxygenated  gasoline  would 
prevent  or  interfere  with  attainment  by 
the  area  of  either  state  or  federal  air 
quality  standards  for  any  pollutant  other 
than  CO. 

California  contends  in  its  waiver 
application  that  the  use  of  gasoline 
containing  2.7%  oxygen  by  weight 
would  increase  emissions  of  nitrogen 
oxides,  and  thereby  interfere  with 
attainment  of  air  quality  standards  for 
nitrogen  dioxide.  PMio  (particulate 
matter)  and  ozone. 

EPA  invites  comments  concerning 
whether  it  should  grant  or  deny  this 
waiver  petition. 

Dated:  April  1,  1993. 
Michael  H.  Shapiro, 

AcUng  Administrator  for  Air  and  Radiation 
IFR  Doc.  93-9550  Filed  4-22-93;  8:45  am] 

BILUNG  CODE  aaM-40-P 

[FRL-4616-6J 

Public  Water  Supervision  Program: 
Program  Revision  for  the  State  of  New 
Hampshire 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  New  Hampshire  is  revising 
its  approved  State  Public  Water 
Supervision  Primacy  Program.  New 
Hampshire  has  adopted:  (1)  Drinking 
water  regulations  for  total  coliforms 
(including  fecal  cohforms  and  E.  Coli) 
that  correspond  to  the  National  Primary 
Drinking  Water  Regulations  for  total 
coliforms  (including  focal  coliforms  and 
E.  Coli)  promulgated  by  EPA  on  June  29. 
1989  (54  FR  27544)  and  (2)  filtration, 
disinfection,  turbidity,  Giardia  lamblia. 
viruses.  Legionella,  and  heterotrophic 
bacteria  that  correspond  to  the  National 
Primacy  Drinking  Water  Regulations  for 
filtration,  disinfection,  turbidity.  Giardia 
lamblia.  viruses.  Legionella,  and 
heterotrophic  bacteria  requirements 
promulgated  on  June  29.  1989  (54  FR 


21720 


Federal  Register  /  Vol.  58,  No.  77  /  Friday,  April  23.  1993  /  Notices 


27486).  EPA  has  determined  that  the 
State  program  revisions  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
State  program  revisions.  All  interested 
parties  are  invited  to  request  a  public 
hearing.  A  request  for  a  public  hearing 
must  be  submitted  by  (date)  to  the 
Regional  Administrator  at  the  address 
shown  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  (date),  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  o%vn  motion,  this 
determination  shall  become  effective 
(date). 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  such  hearing.  (3)  The 
signature  of  the  individual  making  the 
request:  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.  Monday  through  Friday, 
at  the  following  offices: 

New  Hampshire  Department  of 
Environmental  Services,  Water 
Supply  Engineering  Bureau,  P.O.  Box 
95,  Hazen  Drive,  Concord,  NH  03301 

and 

Regional  Administrator,  U.S.     • 
Environmental  Protection  Agency — 
Region  I,  JFK  Federal  Building, 
Boston,  MA  02203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  Johnson.  U.S.  Environmental 
Protection  Agency— Region  I,  Ground 
Water  Management  and  Water  Supply 
Branch,  JFK  Federal  Building,  Boston, 
MA  02203,  Telephone:  (617)  565-3613. 

Section  1413  of  the  Safe  Drinking 
Water  Act,  as  amended  (1986);  and  40 
CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 

Dated:  March  26. 1993. 
PauIKeough, 

Acting  Regional  Administrator. 
IFR  Doc.  93-9540  Filed  4-22-93;  8:45  am) 

muMa  COX  »uo-i»-r 


[ER-FRL-4598-8] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  April  5. 1993.  Through  April 
9, 1993  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  9, 1993  (58  FR  18392). 

Draft  EISs 

ERP  No.  D-UAF-G11024-TX  Fating 
EC2,  Carswell  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation, 
Tarrant  County,  TX. 

Summary:  EPA  expressed 
environmental  concerns  with  IRP 
progress,  scheduling,  and  air 
enforcement  issues.  EPA  also  requested 
additional  information  on  mitigation 
measures  by  the  installation  recipients, 
and  air  quality  compliance  data. 

ERP  No.  D-USN-KinOO-CA  Rating 
EC2,  San  Diego  Bay  Programmatic 
Project,  Disposal  of  Dredged  Material, 
Implementation,  San  Diego  County,  CA. 

Summary:  EPA  expressed  concern 
regarding  the  insufficient  information 
on  disposal  options  for  contaminated 
material  or  material  unsuitable  for 
aquatic  disposal  and  on  dredging 
operations  and  alternatives.  EPA 
encouraged  the  Navy  to  consider 
beneficial  reuse  as  the  preferred  option, 
followed  by  ocean  and  in-bay  disposal. 

ERP  No.  D-VAD-G99005-OK  Hating 
LO.  Oklahoma  City  Area  National 
Cemetery  Construction  and  Operation, 
Site  Selection,  Lake  Arcadia,  City  of 
Guthrie  or  Fort  Reno.  Logan,  Canadian 
or  Oklahoma  County,  OK. 

Summary:  EPA  had  no  objections  to 
the  project. 

Final  EISs 

ERP  No.  F-NPS-K6n22-AZ 

Petrified  Forest  National  Park  General 
Management  and  Develop  Concept 
Plans,  Implementation,  Navajo  and 
Apache  Counties,  AZ. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-UAF-E11021-NC 

Pope  Air  Force  Base  (AFB)  Beddown 
of  a  Composite  Wing  under  the  Air 
Combat  Command  (ACC). 
Implementation,  NC. 


Summary:  EPA  continued  to  have 
environmental  concerns  regarding  the 
potential  consequences/impacts  of  off- 
base  and  cumulative  noise  effects.  EPA 
recommended  that  discussion  with  the 
local  government  and  public  be 
continued  regarding  noise  impacts. 

ERP  No.  FS-COE-D39022-WV  ~ 

Kanawha  River  Navigation  Study. 
Winfield  Locks  and  Dam,  Lock 
Replacement,  Implementation,  Putnam 
County,  WV. 

Summary:  EPA  requested  that  the 
Planting  Plan  include  management  and 
monitoring  information,  and 
recommended  that  wetland  mitigation 
efforts  begin  as  soon  as  possible  to  offset 
the  existing  wetland  losses. 
Additionally,  EPA  would  like  to  review 
a  draft  version  of  the  Record  of  Decision 
to  ensure  that  a  satisfactory  mitigation 
plan  is  developed. 

ERP  No.  FS-USN-K35030-CA 

P-202  Naval  Air  Station  Alameda  and 
P-882  Naval  Supply  Center  Oakland 
Dredging  Projects.  Additional 
Information,  Site  Designation, 
Implementation  and  Section  404  Permit, 
Alameda  and  Oakland  Cities,  San 
Francisco  Bay.  CA. 

Summary:  EPA  believed  that  the  Navy 
presented  sufficient  information  to 
demonstrate  that  ocean  disposal  of 
suitable  dredged  material  was  an 
acceptable  alternative  pursuant  to  the 
Marine  Protection.  Research  and 
Sanctuaries  Act.  However,  EPA  did  not 
believe  that  the  FSEIS  adequately 
evaluated  options  for  unsuitable 
material  or  any  additional  dredged 
material  the  Navy  may  need  to  manage; 
a  more  thorough  analysis  of  disposal 
options  would  have  been  preferable. 
EPA  recommended  preparation  of  a 
second  SEIS  which  would  provide  a 
thorough  evaluation  of  dredging  and 
non-ocean  disposal  material  placement 
alternatives  for  any  unsuitable  material 
or  future  dredged  material. 

ERP  No.  F1-AFS-G61009-AR 

Mount  Magazine  State  Park 
Recreational  Development  and 
Maintenance  Plan,  Special  Use  Permit, 
Ozark  National  Forest,  Logan  County, 
AR. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

Dated:  April  20, 1993. 
Marshall  Cain. 
Senior  Legal  Advisor. 
|FR  Doc.  93-9559  Filed  4-22-93;  8:45  am) 

BILLING  COOC  (SaO-SO-H 
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[ER-FRL-469»-7] 

Envlronmantai  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  or  (202)  260-5075. 

Weekly  Receipts  of  Environmental 
Impact  Statements  Filed  April  12, 1993. 
Through  April  16. 1993  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  930124.  Draft  Supplement. 
BLM.  CA.  South  Fork  Eel  Wild  and 
Scenic  River  Management.  New 
Information.  Implementation,  Areata 
Resources  Area.  Ukiah  District. 
Mendocino  County,  CA,  Due:  June  22, 
1993,  Contact:  Linda  Hansen  (707) 
462-3843. 

EIS  No.  930125,  Final  EIS.  AFS.  AK. 
North  and  East  Kuiu  Timber  Harvest. 
Availability  of  Timber  to  the  Alaska 
Pulp  Long-Term  Timber  Sale 
Contract.  Timber  Sale  and  Road 
Construction,  Implementation. 
Tongass  National  Forest.  Kuiu  Island, 
AK,  Due:  May  24. 1993.  Contact:  Bob 
Gerdes (907)  772-3841. 

EIS  No.  930126.  Draft  EIS.  AFS.  OR. 
Spirit  Fire  Recovery  Project.  Harvest 
Timber  and  Road  Construction.  High 
Spirit  Fire  Area,  Willamette  National 
Forest,  Oakridge  Ranger  District.  Lane 
County.  OR.  Due:  June  07. 1993. 
Contact:  Robert  L.  Barstad  (503)  782- 
2291. 

EIS  No.  930127,  Draft  EIS,  USA,  Theater 
Missile  Defense  (TMD) 
Comprehensive  System,  Research  and 
Development,  Active  Defense 
Counterfbrce  and  Passive  Defense, 
Implementation,  United  States,  Due: 
June  07. 1993.  Contact:  Michael  A. 
Aimone  (703)  693-1743. 

EIS  No.  930128.  Draft  EIS.  AFS.  MT. 
Upper  Sunday  Timber  Sales.  Harvest 
Timber.  Implementation.  Kootenai 
National  Forest.  Fortine  Ranger 
District,  Flathead  County,  MT,  Due: 
June  07, 1993,  Contact:  Mike  Liu  (406) 
882-4451. 

EIS  No.  930129.  Legislative  Final  EIS. 
NOA,  Regime  to  Govern  the 
Incidental  Taking  of  Marine  Mammals 
during  C(Hnmercial  Fishing 
Operations  after  October  1.  1993 
Development  and  Management, 
Permit  Approval,  Due:  May  24,  1993, 
Contact:  Herbert  Kaufman  (301)  713- 
2231. 

EIS  No.  930130,  Draft  EIS,  FTA,  OR, 
WA,  Hillsboro  Corridor  Transit 
Improvements.  Implementation, 
Between  S.W.  185th  Avenue  and 
downtown  Hillsboro,  Funding, 
Washington,  Clackamas  and 
Multnomah  Counties,  OR  and  Clark 
County,  WA,  D'le:  June  07, 1993, 


Contact:  Donald  J.  Emerson  (202)  366- 
0096. 

EIS  No.  930131,  Final  EIS,  AFS,  ID, 
Steen  Creek  Salvage  Timber  Sale, 
Salvage  Harvest  Timber  and  Possible 
Road  Construction,  Payette  National 
Forest,  Adams  County,  ID,  Due:  May 
24, 1993,  Contact:  Pete  Johnston  (208) 
253-4215. 

EIS  No.  930132,  Draft  EIS.  MMS.  AL, 
LA.  MS,  TX,  1994  Central  and 
Western  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS)  Oil  and  Gas 
Sales  147  (March  1994)  and  150 
(August  1994),  Lease  Off^ering,  AL, 
MS.  LA  and  TX.  Due:  July  20. 1993. 
Contact:  Richard  H.  Miller  (703)  787- 
1665. 

EIS  No.  930133.  Final  EIS.  BPA.  WA.  ID. 
OR.  Adoption— 1992  Columbia/Snake 
Rivers  Salmon  Flow  Measures. 
Acquiring  Replacement  Power  for  that 
lost  from  Additional  Water  Releases, 
Implementation,  WA,  OR  and  ID. 
Contact:  Carol  Borgstrom  (503)  23T>- 
4261. 

The  US  Department  of  Energy, 
Bonneville  Power  Administration  (BPA) 
has  adopted  the  US  Army  Corps  of 
Engineers'  (COE)  fmal  EIS  filed  with  the 
US  Environmental  Protection  Agency  on 
1-16-92.  The  BPA  was  a  Cooperating 
Agency  on  the  COE's  EIS. 

Dated;  April  20, 1993. 
Marshall  Cain. 

Senior  Legal  Advisor. 

|FR  Doc.  93-9560  Filed  4-22-93;  8:45  am] 

BHJJNO  CODE  eS40-S0-M 


IFRL-4517-7] 

Gulf  of  Mexico  Program  Citizens 
Advisory  Committee  Meeting 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the  Citizens 
Advisory  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Citizens  Advisory  Committee  will  hold 
a  meeting  on  May  7-8,  1993,  at  the 
Holiday  Inn  Airport  in  New  Orleans, 
Louisiana. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Douglas  Lipka,  Acting  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103, 
John  C.  Stennis  Space  Center,  Stennis 
Space  Center,  MS  39529-6000,  at  (601) 
688-3726. 

SUPPLEMENTARY  INFORMATION:  A  meeting 
of  the  Citizens  Advisory  Committee  of 
the  Gulf  of  Mexico  Program  will  be  held 
on  May  7-8, 1993,  at  the  Holiday  Inn 
Airport  in  New  Orleans,  Louisiana,  from 
8:30  a.m.  to  4:30  p.m.  on  May  7  and 


from  8:30  a.m.  to  2:30  a.m.  on  May  8. 
Proposed  agenda  items  are:  Program 
update;  Gulf  Program  calendar  and 
budget  planning  process  overview; 
review  of  "Success  in  '93'  projects; 
action  agenda  overview;  future 
financing/interagency  budgeting; 
proposed  Business  Council  resolution; 
atizens  Monitoring,  "The  Role  of  the 
Gulf  of  Mexico  Program;  future  local 
government  initiative  and  CAC  activity 
planning;  FY93/94  CAC  budget  and 
future  directions;  legislative  update; 
advance  planning  for  1995  Gulf 
Symposium;  Year  of  the  Gulf  update; 
state  activity  reports.  The  meeting  is 
open  to  the  public. 
Tudor  Daviet, 

Acting  Assistant  Administrator.  Office  of 
Water 

IFR  Doc.  93-9680  Filed  4-22-93;  8;45  am) 

MLUMG  COOE 


[FRL-4617-61 

Gulf  of  Mexico  Program  Management 
Committee  Meeting 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  meeting  of  the 
Management  Committee  of  the  Gulf  of 
Mexico  Program. 

SUMMARY:  The  Gulf  of  Mexico  Program's 
Management  Committee  will  hold  a 
meeting  on  April  27-28,  1993.  at  the 
Pontchartrain  Hotel  in  New  Orleans. 
Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Douglas  Lipka,  Acting  Director.  Gulf  of 
Mexico  Program  Office.  Building  1103. 
John  C.  Stennis  Space  Center,  Stennis 
Space  Center.  MS  39529-6000,  at  (501) 
688-3726. 

SUPPLEMENTAL  INFORMATION:  A  meeting 
of  the  Management  Committee  of  the 
Gulf  of  Mexico  Program  will  be  held  on 
April  27-28,  1993,  at  the  Pontchartrain 
Hotel  in  New  Orleans,  Louisiana,  from 
8:30  a.m.  to  5  p.m.  on  April  27,  and 
from  8:30  a.m.  to  12  noon  on  April  28. 
Agenda  items  will  include:  Issue 
committee  co-chair  and  membership 
appointments;  Success  in  '93  proposed 
project  awards;  site  selection  for  1994- 
95  Symposium;  Gulf  of  Mexico  Business 
Council;  Gulf  of  Mexico  Program  Office 
proposed  Interagency  Associate  Director 
-  roles;  FY94  planning;  Public  Health 
Action  Agenda  outreach;  and  Five  Year 
Strategy.  The  meeting  is  open  to  the 
public. 
Tudor  Daviec, 

Acting  Assistant  Administrator,  Office  of 
Water. 

[PR  Doc.  93-9682  Filed  4-22-93;  8:45  am] 
BILUNC  COM  I6«0  W  M 
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IFRL-4617-81 

Guff  Of  Mexico  Program  PoUcy  Review 
Board  IMeeUng 

AGENCY:  U.S.  Environmental  Protection 

Agency  (EPA). 

AcnoN:  Notice  of  meeting  of  (he  Policy 

Review  Board  of  the  Gulf  of  Mexico 

Program. 


SUMMARY:  The  Gulf  of  Mexico  Program's 
PoUcy  Review  Board  will  hold  a 
meeting  on  May  11, 1993,  at  the 
Pontchartrain  Hotel  in  New  Orleans, 
Louisiana. 

FOn  FURTHER  INFORMATION  CONTACT:  Dr. 
Douglas  Lipka.  Acting  Director,  Gulf  of 
Mexico  Program  Office,  Building  1103. 
John  C.  Stennis  Space  Center,  Stennis 
Space  Center,  MS  39529-6000,  at  (601) 
688-3726. 

SUPPtEMENTARY  INFORMATKM:  A  meeting 
of  the  Policy  Review  Board  of  the  Gulf 
of  Mexico  Program  will  be  held  on  May 
11,  1993.  at  the  Pontchartrain  Hotel  in 
New  Orleans.  Louisiana,  from  8:30  a.m. 
to  4:30  p.m.  Proposed  agenda  items  are: 
Discussion  on  Restructuring  the  Gulf  of 
Mexico  Program;  Five  Year  Strategy; 
Action  Agendas;  Proposed  FY93 
Projects;  FY93/94  Budget  Process; 
Management  Committee  and  Issue 
Committee  Bylaws:  Appointment  of 
Issue  Committee  Co-chairs;  1994/95 
Symposium  Criteria;  Proposed  Business 
Council  Resolution;  and  Science  and 
Policy  Interactions  on  the  Coastal 
Ocean— Key  Issues  for  National 
Academy  of  Science  Workshop.  The 
meeting  is  open  to  the  public. 
Tudor  D«vies, 

Acting  Assistant  Administrator,  Office  of 
Water. 

(FR  Doc.  93-9681  Filed  4-22-93;  8:45  ami 

BILUNG  COOe  «6M~Se-M 


[FRL-4614-71 

Notice  of  Release  of  Poaslble 
Confidential  Businesa  Information 
Pursuant  to  a  Protective  Order  In  U.S. 
V.  American  Cyanamid  Company,  et  al.. 
Civil  Action  No.  2:91-1185  (S.D.W.Va.) 

AGENCY:  Environmental  Protection 
Agency. 

ACnCN:  Notice. 


SUMMARY:  Notice  is  hereby  given 
pursuant  to  40  CFR  2.209(d)  of  the 
release  of  possible  confidential  business 
information  pursuant  to  a  protective 
order  to  be  proposed  for  entry  by  the 
United  States  District  Court  for  the 
Southern  District  of  West  Virginia  no 
sooner  than  fifteen  (15)  business  days 
after  the  date  of  this  notice.  EPA  is 
planning  to  make  available  to  thirteen 


companies  which  are  the  signatories  to 
the  protective  order  various  documents 
and  other  discovery  obtained  from  the 
Pike  Chemicals,  Inc.  (a.k.a.  Artel 
Chemical  Corporation)  located  in  Nitro. 
W.Va.  Certain  of  these  documents  may 
contain  confidential  business 
information  (CBI)  that  meet  the  criteria 
set  forth  in  40  CFR  2.208.  Access  to  any 
such  fwtential  CBI  information  is 
strictly  controlled  by  the  terms  of  the 
protective  order.  Due  to  the  voluminous 
nature  of  the  documents  in  question 
(over  one  million  documents  spanning 
almost  30  years)  and  the  need  for  EPA 
to  provide  the  companies  in  question 
with  access  to  such  documents  to 
evaluate  their  potential  liability  for 
various  site  remediation  activities  at  the 
Fikey Artel  Superfund  site,  EPA  and 
these  companies  have  determined  that 
the  most  appropriate  way  of  providing 
such  access  while  protecting  any 
potential  CBI  information  is  to  request 
the  Court  to  enter  the  proposed 
protective  order.  The  parties  believe  the 
Court's  jurisdiction  in  this  matter  to  be 
limited  to  the  exchange  of  the 
documentation  referenced  by  this  order 
and  not  to  extend  to  site  remediation 
and/or  cost  recovery  issues  associated 
with  this  site  other  than  the  oversight  of 
the  implementation  of  the  consent 
decree  styled  U.S.  v.  American 
Cyanamid  Company,  et  a!..  Civil  Action 
No.  2:91-1185,  and  entered  by  this 
Court  on  February  20. 1992. 

EPA  has  sent  written  notifications  of 
the  protective  order  to  the 
approximately  200  companies  known  to 
have  a  potentially  significant 
involvement  with  the  Fike/ Artel 
Superfund  site.  This  Federal  Register 
notice  is  also  being  published  to  further 
ensure  that  all  potentially  affected 
companies  have  been  contacted 
concerning  entry  of  the  proposed 
protective  order. 

The  protective  order  will  not  be 
entered  by  the  Court  for  at  least  fifteen 
(15)  days  after  the  publication  of  this 
notice.  A  copy  of  the  protective  order 
may  be  obtained  fi^m  EPA  at  the  below 
address. 

Comments  on  the  terms  and 
conditions  of  the  proposed  protective 
order  (including  entry  of  (he  order  itself) 
may  also  be  submitted  to  EPA  at  (he 
below  address.  EPA  will  forward  these 
comments  and  its  response  to  these 
comments  to  the  Court  for  its 
consideration  in  determining  whether, 
and  under  what  conditions,  to  enter  the 
protective  order. 

DATES:  Please  submit  any  comments  on 
this  proposed  order  (o  EPA  at  the  below 
li.sted  address  within  ten  (10)  business 
days  of  this  notice. 


ADDRESSES:  To  request  a  copy  of  the 
protective  order  or  to  submit  comments 
on  the  entry  or  terms  of  this  order, 
please  send  such  requests  to  Jim 
Heenehan,  Sr.  Asst.  Reg.  Counsel.  Office 
of  Regional  Counsel,  U.S.  EPA  Region 
m,  841  Chestnut  Building,  Philadelphia. 
PA  19107.  Mr.  Heenehan  may  be 
reached  by  phone  at  (215)  597-6916. 
Requests  for  a  copy  of  the  protective 
order  should  refer  to:  "Fike/ Artel 
Superfund  Site  Protective  Order". 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Wingert.  Rmnedial  Project 
Manager,  Hazardous  Waste  M^agement 
Division.  U.S.  EPA,  Region  HI,  841 
Chestnut  Buildi.ng.  Philadelphia,  PA 
19107.(215)597-1727. 
SUPPLEMENTARY  INFORMATKM:  On 
February  20,  1992.  the  United  States 
District  Court  for  the  Southern  District 
of  West  Virginia  entered  a  consent 
decree  between  the  United  S(a(es  and 
(hirteen  settling  defendants  requiring 
these  defendants  (o  implement  EPA's 
preferred  remedial  alternative  for 
Operable  Unit  2  at  the  Fike/Artel 
Superfund  site  [United  States  v. 
American  Cyanamid,  et  a!.  Civil  Action 
No.  91-1185).  The  consent  decree 
resolves  various  claims  the  United 
States  has  against  these  parties  pursuant 
to  Sections  106,  107  and  113  of  the 
Comprehensive  Environmental 
Response,  Compensa(ion  and  LiabilKy 
Act  (CERCLA),  42  U.S.C.  Sections  9606, 
9607  and  9613.  The  thirteen  settling 
defendants  (o  the  consent  decree  are 
American  Cyanamid  Company,  E.I.  du 
Pont  de  Nemours  &  Co.,  Inc.,  Ethyl 
Petroleum  Additives,  Inc.,  Halliburton 
Services,  Holling.sworth  &  Vose  Co., 
Miles,  Inc.  (formerly  Mobay 
Corporation),  Monsanto  Company, 
Morton  International,  Inc..  PB  A  S 
Chemical  Company.  Polaroid 
Corporation.  PPG  Industries,  Inc.. 
Specialty  Polymers,  Inc.,  and  Union 
Carbide  Corporation. 

Because  of  the  ongoing  nature  of  the 
remediation  work  at  the  Fike/Artel 
Superfund  site,  the  thirteen  parties 
listed  above  need  access  to  the  Fike/ 
Artol  documents  to  properly  assess  their 
potential  liability  for  site  remediation 
work  ut  this  site.  In  order  to  provide  the 
settling  parties  with  the  documentary 
information  providad  to  the  U.S.  EPA  by 
the  Fike/Artel  Corporation  that  is 
relevant  to  the  issues  of  the  settling 
companies'  potential  CEKCLA  liability, 
EPA  has  agreed  to  enter  into  the 
proposed  protective  order  with  these 
parties.  This  will  allow  the  settling 
parties  the  opportunity  to  review  the 
one  million  plus  documents  in  a  timely 
and  efficient  manner  while  maintaining 
necessary  safeguards  against  the 
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possible  misuse  of  potential  CBI 
documents.  However,  because  a  limited 
disclosure  will  occur  pursuant  to  a  court 
order,  this  notice  is  being  provided  to 
potentially  affected  businesses  as 
required  by  40  CFR  2.209(d). 

Amongst  the  safeguards  for  ensuring 
that  possible  CBI  information  relating  or 
concerning  companies  not  a  party  to  the 
proposed  protective  order  are  the 
following: 

a.  All  documents  referring  or  relating 
to  such  non-party  companies  shall  be 
treated  as  confidential  and  each  page  of 
such  documents  shall  be  so  marked; 

b.  The  Court  will  provide  notice  to 
any  affected  party  before  it  determines 
that  any  party's  documents  or 
information  are  not  confidential  because 
they  are  in  the  public  domain  and/or  do 
not  contain  information  within  the 
scope  of  Fed.  R.  Civ.  P.  26(c)(7).  40  CFR 
Part  2  (1990).  18  U.S.C.  Section  1905,  or 
other  statute  or  regulation  restricting 
disclosure; 

c.  Confidential  information  may  only 
be  disclosed  to  counsel  of  record  for  any 
party  to  the  order  only  if  the  counsel  of 
record  agrees  in  writing  to  be  bound  by 
the  terms  of  the  order  by  executing  a 
confidentiality  agreement  prohibiting 
the  disclosure  of  any  such  information 
to  anyone  other  than  those  authorized  to 
review  such  information  by  the  order 
itself  upon  threat  of  penalty  of  contempt 
by  the  Court; 

d.  Confidential  information  may  be 
disclosed  to  a  limited  number  of  other 
individuals  associated  with  the 
anticipated  litigation  under  the  same 
conditions  .as  set  forth  for  counsel  of 
record; 

e.  Persons  who  obtain  confidential 
information  may  only  use  or  disclose 
such  information  in  connection  with,  or 
in  preparation  for.  cost  allocation  and 
other  settlement  negotiations,  discovery, 
trial,  and  other  proceedings  in 
connection  with  litigation  concerning 
the  Fike/ Artel  site;  and 

f.  Papers  containing  confidential 
information  that  are  filed  with  the  Court 
shall  be  filed  in  a  sealed  envelope. 

By  this  notice,  EPA  has  complied 
with  its  obligations  under  40  CFR 
2.209(d). 
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[OPPTS-59963;  FRL-4582-ei 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


Dated:  April  7, 1993. 
Stanley  L.  Laskowgki, 

Acting  Regional  Administrator,  United  States 
Environmental  Protection  Agency,  Region  111. 
(FR  Doc.  93-9549  Filed  4-22-93;  8:45  ami 

MUMO  COOe  MM-SO-M 


summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13,  1983  (48 
FR  21722).  In  tlie  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  11  such  PMN(s) 
and  provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 

Y  93-69.  93-70.  93-71.  93-72,  93-73, 
93-74.  93-75.     April  5.  1993. 

Y  93-76.  93-77.  93-78.     April  7, 
1993. 

Y  93-79.     April  8.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington.  DC.  20460,  (202)  554-1404. 
TDD  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC).  also  known  us  the  TSCA  Public 
Docket  Office,  EV  G-102  at  the  above 
address  between  8  am.  and  noon  and  1 
p.m.  and  4  p.m.,  Mondsy  through 
Friday,  excluding  legal  holidays 

Y  93-69 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrene  acrylu 
copolymer. 

Use/Production.  (S)  Powder  coating 
for  metal  substrates;  resin  for  coatings, 
inks,  and  adhesives.  Prod,  range 
Confidential. 

Y9>-70 

Manufacturer.  Confidential 


Chemical.  (G)  Styrenated  acr>'lic  graft 
copolymer  wth  fumaric  resin,  amine 
salt. 

Use/Production.  (G)  Printing  ink 
resin.  Prod,  range:  Confidential. 

Y  93-71 

Manufacturer.  Confidential. 

Chemical.  (G)  Styrenated  acrylic  graft 
copolymer  with  fumaric  resin,  amine 
salt. 

Use/Production.  (G)  Printing  ink 
resin.  Prod,  range:  Confidential. 

Y  93-72 

Manufacturer.  Essex  Specialty 
Products. 

Chemical.  (G)  Hydroxy)  functional 
polycarbomoyl  (polyalkyleno  oxide) 
oligomer. 

Use/Production.  (S)  Polymer  used  in 
sealant  manufacture.  Prod,  range: 
Confidential. 

Y 93-73 

Manufacturer  Eastman  Chemical 
Company. 

Chemical.  (S)  Trans-1,4- 
cyclohexanedicarboxylic  acid,  dimethyl 
ester;  1,4-butanediol. 

Use/Production.  (S)  Powdered 
coatings.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LX)50  > 
2.000  mg/kg  (rat).  Acute  dermal:  >  2,000 
mg/kg  (rat).  Eye  irritation:  None  (rabbit). 
Skin  irritation:  None  (rabbit).  Skin 
sensitization:  Negative  (guinea  pig). 

Y  93-74 

Manufacturer.  Eastman  Chemical 
Company. 

Chemical.  (S)  Trans-1,4- 
cyclohexanedicarbox>lic  acid,  dimethyl 
ester:  1.4-butanediol. 

Use/Production.  (S)  Powder  coatings. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral:  LD50  > 
2.000  mg/kg  (rat).  Acute  dermal:  >  2.000 
mg/kg  (rat).  Eye  irritation:  None  (rabbit) 
Skin  irritation:  None  (rabbit).  Skin 
sensitization:  Negative  (guinea  pig) 

Y  93-75 

Manufacturer.  Graver  ChemicTl 
Company 

Chemical.  (G)  Morpholine  form  ion 
exchange  resin. 

Vse/Pmduction.  (G)  Morpholine  form 
ion  exchange  resin  Prod  range 
Confidential 

»  93-79 

Manufacturer  Confidential 
Chemical  (G)  Water-rHducihle  alkyd 

resin 
Use/Production  (S)  W'aierreduciblH 

air-dry  inferior  paints  Prod  range 

Confidential 

V93-7T 

Manufacturer  Confidenliul 
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Chemical.  (G)  Polyester  resin  solution 
Use/Production.  (S)  Industrial 

coatings,  especially  furniture  finishes. 

Prod,  range:  Confidential. 
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Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated  polyester 
resin. 

Use/ Production.  (S)  Manufacture  of 
fiberglass  boats,  room  dividers,  and 
similar  structural  items.  Prod,  range: 
ConiidenUal. 

Importer.  Confidential. 

Chemical.  (S)  Polyester  resin. 

Use/In  port.  (S)  Component  polymer 
for  inousiria!  powder  coatings.  Import 
range:  Confidential. 

April  16,  1993. 

Fr«nk  V.  Caesar. 

Acting  Dinctor,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxic  Substances. 

[FR  Doc.  93-9551  Filed  4-23-93;  8;45  am) 
8IUJNOCO0E  mn  a»  r 


(FRL-4613-4] 

CWA  304<l):  Availability  of  Ust 
SubmiMions  and  Proposed  Approval 
Decisions  for  the  State's  of  Arkansas, 
Louisiana,  New  Mexico.  Oklahoma  and 
Texas 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION;  Notice  of  availability. 


SUMMARY:  This  notice  announces  the 
availability  of  lists  submitted  to  EPA 
pursuant  to  CWA  section  304(1)(1)(C)  as 
well  as  EPA's  proposed  approval 
decisions,  and  requests  public 
comment. 

DATES:  Comments  must  be  submitted  to 
EPA  on  or  before  May  24,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  these  items  can  be  obtained  by 
writing  or  calling  Brad  Lamb,  U.S.  EPA 
Region  6  (6W-QS),  1445  Ross  Avenue, 
Ltellas,  Texas  75202-2733,  214-€55- 
6683. 

SUPPLEMENTARY  INFORMATKW:  Section 
304(I)(1)  of  the  Clean  Water  Act  (CWA) 
required  each  state,  within  two  years 
after  February  4.  1987,  to  submit  to  the 
U.S.  Environmental  Protection  Agency 
(EPA)  three  lists  of  waters,  including  a 
list  (the  "B  List"  or  "Short  List')  of 
those  waters  that  the  state  does  not 
expect  to  achieve  applicable  water 
quality  standards,  after  application  of 
technology-based  controls,  due  to 
discharges  of  toxic  pollutants  from  point 
sources.  Section  304(1)(1)(B).  33  U.S.C. 
1314(1)(1)(B).  The  second  or  "Mini".  Ust 


consists  of  waters  that  are  not  meeting 
the  new  water  quality  standards 
developed  under  section  303(c)(2)(B)  for 
toxic  pollutants  because  of  pollution 
fi^om  point  and  non  point  sources. 
Section  304(l)(l)(A)(i).  33  U.S.C. 
1314(l)(l)(A)(i).  The  third  or  "Long",  list 
includes  all  waters  on  the  other  two 
lists,  plus  any  waters  which  after  the 
implementation  of  technology-based 
controls,  are  not  expected  to  meet  the 
water  quality  goals  of  the  Act.  Section 
304(l)(l)(A)(ii).  33  U.S.C. 
1314(l)(l){A)(ii).  For  each  water  segment 
identified  in  these  lists,  the  state  was 
required,  by  February  4. 1989.  to  submit 
a  "C  List"  specifying  point  sources 
discharging  toxic  pollutants  believed  to 
be  preventing  or  impairing  such  water 
quality.  Section  304(1)(1}(C).  33  U.S.C. 
l3\Mm){Ch  see  Natural  Resources 
Defense  Council  v.  EPA.  915  F.2d  1313. 
1323-24  (9th  Cir.  1990);  57  FR  33040- 
33050.  (July  24.  1992)  (amending  EPA's 
section  304(1)  regulations  to  require 
point  sources  to  be  identified  for  each 
listed  water  segment).  For  each  point 
source  identified  on  the  state's  C  List  as 
discharging  toxic  pollutants  into  a  water 
segment  on  the  states  B  List,  the  state 
was  further  required  to  submit  to  EPA 
an  individual  control  strategy  (ICS)  that 
the  state  determined  would  serve  to 
reduce  point  source  discharges  of  toxic 
pollutants  to  the  receiving  water  to  a 
degree  sufficient  to  attain  water  quality 
standards  in  that  water  within  three 
years  after  the  date  of  the  establishment 
of  the  ICS.  33  U.S.C.  1314(1)(1)(D). 

EPA  initially  interpreted  the  statute  to 
require  states  to  identify  on  the  "C  List" 
only  those  facilities  that  discharge  toxic 
pollutants  believed  to  be  impairing 
waters  listed  on  the  "B  List".  In  Natural 
Resources  Defense  Council  v.  EPA,  the 
Ninth  Circuit  Court  of  Appeals 
remanded  that  portion  of  the  regulation 
and  directed  EPA  to  amend  the 
regulation  to  require  the  states  to 
identify  all  point  .sources  discharging 
any  toxic  pollutant  that  is  believed  to  be 
preventing  or  impairing  water  quality  of 
any  stream  segment  listed  on  any  of  the 
three  lists  of  waters,  and  to  indicate  the 
amount  of  the  toxic  pollutant 
discharged  by  each  source.  EPA 
amended  40  CFR  130.10(d)(3) 
accordingly.  See  57  FR  33040  (July  24 
1992). 

Consistent  with  EPA's  amended 
regulation.  Arkansas,  Louisiana.  New 
Mexico.  Oklahoma  and  Texas  have 
submitted  to  EPA  for  approval  their 
listing  decisions  under  section 
304(1)(1)(C).  EPA  today  proposes  to 
approve  these  lists  hereby  and  solicits 
public  comment  on  both  the  approval 
decisions  and  on  the  state  lists. 


Dated:  March  23. 1993. 
Richard  Hoppen, 

Acting  Dinctor,  Water  Management  Division. 
|FR  Doc.  93-9538  Filed  4-22-93;  8:35  am] 
Mumacooc  ma  lo-u 


FEDERAL  COIMMJNICATIONS 
COMMISSK>N 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  F?eview 

April  16.1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
pui-chased  fit)m  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget.  Room  3235 
NEOB.  Washington.  EX:  20503.  (202) 
395-4814. 

OMB  Number:  None, 
Title:  Section  76.701.  Commercial 

Leased  Access  Channels. 
Action:  New  collection. 
Respondents:  Individual  or  households, 
state  or  local  governments,  and 
businesses  or  other  for-profit 
(including  small  businesses). 
Frequency  of  Response:  Recordkeeping 

requirement. 
Estimated  Annual  Burden:  497 
recordkeepers;  2  hours  average 
burden  per  recordkeeper;  7,455  hours 
total  annual  burden. 
Needs  and  Uses:  On  2/1/93,  the 
Commission  adopted  a  First  Report 
and  Order  in  MM  Docket  No.  92-258, 
Implementation  of  Section  10  of  the 
Cable  Consumer  Protection  and 
Competition  Act  of  1992  (P.L.  No. 
102-385).  This  First  R&O  adopts 
regulations  that  are  intended  to 
govern  indecent  programming  on 
commercial  leased  access  channels 
that  cable  operators  have  not 
voluntarily  prohibited  under  section 
10(a)  of  the  new  Act.  Section 
76.701(a)  permits  cable  operators  to 
adopt  and  enforce  voluntarily  a 
written  and  pubHshed  policy  of 
prohibiting  indecent  programming  on 
commercial  leased  access  channels. 
We  believe  that  a  substantial  number 
of  cable  operators  with  leased  access 


channels  will  have  a  written  and 
published  policy  in  place.  Section 
76.701(c)  requires  caole  operators  to 
make  indecent  programming  available 
to  subscribers  within  30  days  of 
receipt  of  a  written  request  by 
subscribers  for  access  to  that 
programming  and  to  terminate  a 
subscriber's  access  to  such 
programming  upon  vnitten  request. 
The  cable  system  must  retain  this 
request  for  one  year.  Section  76.701(d) 
requires  program  providers  requesting 
access  on  a  leased  access  channel  to 
identify  in  writing  any  programming 
tha(t  is  indecent.  Section  76.701(h) 
requires  cable  operators  to  retain 
records  sufficient  to  verify  their 
compliance  with  these  requirements. 
The  identification  of  indecent 
programming  by  program  suppliers 
enables  the  cable  operator  to  place  the 
programs  on  a  blocked  access 
channel.  Written  reque.sts  for  access  to 
the  leased  channel  enables  the  cable 
operator  to  identify  those  subscribers 
who  wish  to  receive  indecent 
programming.  The  record  retention 
ensures  that  cable  operators  are  in 
compliance  with  the  Commission's 
rules. 

Federal  Communications  Commission. 

Donn«  R.  Searcy, 

Secretary. 

IFR  Doc.  93-9499  Filed  4-22-93-  8:45  ami 
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Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  19. 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requinament  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  the  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc..  2100  M  Street,  NW..  Suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submiBsion  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB.  Washington,  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0441. 

Title:  Section  90.621(b)(4),  Selection 

and  Assignment  Frequencies. 
Action:  Revision  of  a  currently  approved 

collection. 


Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response:  Od  occasion 
reporting. 

Estimated  Annual  Burden:  33 
responses;  1.5  hours  average  burden 
per  response;  50  hours  total  annual 
burden. 

Needs  and  Uses:  This  rule  requires 
applicants  in  the  Specialized  Mobile 
Radio  (SMR)  category  to  submit  letters 
of  concurrence  if  they  intend  to 
construct  less  than  70  miles  from  an 
existing  system  operating  on  the  same 
channel.  The  Commission  will  use  the 
information  to  detennine  whether  to 
grant  licenses  to  applicants  whose 
systems  do  not  satisfy  mileage 
separation  requirements.  Without  this 
information  the  Commission  would 
deny  the  applications  or  require  the 
applicant  to  request  a  waiver  of  the 
Rules. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-9500  Filed  4-22-93;  8:45  ami 
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Public  information  Collection 
Requirements  Submitted  to  Office  of  ' 
Management  and  Budget  for  Review 

April  20.  1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  2100  M  Street.  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington,  DC  20503.  (202) 
395-4814. 

OMB  Number:  3060-0307. 
Title:  Section  90.629(a),  Extended 

implementation  period. 
Action:  Revision  of  a  currently  approved 

collection. 
Respondents:  Non-profit  institutions 

and  businesses  or  other  for-profit 

(including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  100 

responses;  1  hour  average  burden  per 

response;  100  hours  total  annual 

burden. 


Needs  and  Uses:  Applicants  requesting 
frequencies  in  the  Public  Safety, 
Industrial/Land  Transportation, 
Business  and  General  Category  pools 
for  either  trunked  or  conventional 
operations  may  be  authorized  a  period 
of  up  to  five  (5)  years  for  placing  a 
station  in  operation  in  accordance 
with  certain  conditions.  The  applicant 
must  submit  a  justification  for  an 
extended  implementation  period.  The 
justification  must  include  an 
implementation  schedule,  including  a 
description  of  the  applicant's 
proposed  system,  benchmarks  for 
construction  of  proposed  base  stations 
(including  identification  of  channels 
to  be  "constructed"  at  each  station  at 
each  of  the  indicated  benchmarks), 
etc.  This  provides  flexibility  to  those 
entities  needing  longer 
implementation  periods  due  to  multi- 
year  funding  cycles,  system  size  or 
complexity.  Commission  licensing 
personnel  use  the  information  to 
determine  if  the  grant  of  an  extended 
implementation  schedule  is 
warranted. 
OMB  Number:  3060-0517. 
Title:  Section  90.607,  Supplemental 
information  to  be  furnished  by 
applicants  for  facilities  under  this 
subpart. 
Action:  Revision  of  a  currently  approved 

collection. 
Respondents:  Individuals  or 
households,  businesses  or  other  for- 
profit  (including  small  busines.ses). 
Frequency  of  Response:  Other:  one-time 

requirement. 
Estimated  Annual  Burden:  144 
responses;  2.5  hours  average  burden 
per  response;  360  hours  total  annual 
burden. 
Needs  and  Uses:  FCC  rules  require 
applicants  for  new  nationwide 
systems  in  the  900  MHz  band  to 
append  additional  information  to  FCC 
Form  574  to  demonstrate  that  they 
meet  the  entry  criteria  specified  in  47 
CFR  607(d).  Licensing  Division 
personnel  will  use  the  data  to 
determine  the  eligibility  of  the 
applicant  to  hold  a  radio  station 
authorization.  Land  Mobile  and 
Microwave  Division  personnel  will 
use  the  data  for  rulemaking 
proceedings.  Compliance  personnel  in 
conjunction  with  field  engineers  will 
use  the  data  for  enforcement 
purposes. 
OMB  Number:  3060-0518. 
Title:  Section  90.631,  Trunked  system 
loading,  construction  and 
authorization  requirements. 
Action:  Revision  of  a  currently  approved 

collection. 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses). 
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Frequency  of  Response:  Other:  4,6.  and 
10  years  after  initial  license,  every  10 
years  after  license  grant. 
Estimated  Annual  Burden:  45 
responses;  1.5  hours  average  burden 
per  response;  68  hours  total  annual 
burden. 
Needs  and  Uses:  This  rule  section 
requires  licensees  of  nationwide 
systems  in  the  900  MHz  band  to  file 
a  system  progress  report  to 
demonstrate  that  they  have  met  the 
construction  benchmarks  specified  in 

;      47  CFR  90.631.  Nationwide  licensees 
not  meeting  the  four,  six,  or  ten-year 
benchmarks  shall  lose  their  entire 
nationwide  authorization  including 

,     authorization  to  operate  any  stations 
already  constructed.  Regional 
licensees  not  meeting  the  two  or  five- 
year  benchmarks  shall  lose  their 
entire  regional  authorization 

;      including  authorization  to  operate  any 
stations  already  constructed. 

i      Licensing  Division  personnel  will  use 
the  data  to  determine  whether 
nationwide  licensees  have  fulfilled 
the  mandatory  construction 
requirements  as  set  forth  in  this  rule 
section  in  order  to  determine  whether 
or  not  the  licensee  will  maintain 
rights  to  the  licensed  spectrum.  Land 
Mobile  and  Microwave  personnel  will 
use  the  data  for  rule  making 
proceedings.  Compliance  personnel  in 
conjunction  with  field  engineers  will 
use  the  data  for  enforcement 
purposes. 

Federal  Communications  Commission. 

Doaiu  R.  Searcy, 

Secretary. 

[FR  Doc.  93-9501  Piled  4-22-93:  8:45  ami 
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Tutorial  on  Allotmant  and  Assignment 
Modeling  for  an  Advanced  Television 
Service 

The  Planning  Subcommittee  (Working 
Party  3)  of  the  Advisory  Committee  on 
Advanced  Television  Service  and  the 
staff  of  the  Federal  Communications 
Commission  will  present  a  tutorial  on 
computer  modeling  techniques  and 
considerations  now  being  used  to 
prepare  for  the  adoption  and 
implementation  of  an  advanced 
television  service,  the  tutorial  will  be 
held:  May  7. 1993,  9:30  a.m.-12:30  p.m.. 
Commission  Meeting  Room,  room  856, 
1919  M  Street,  N.W..  Washington,  DC. 

The  speakers  will  describe  the 
development  and  use  of  the  various 
software  programs  which  are  being  used 
by  the  Commission  to  prepare  an 
allotment/assignment  plan  for  advanced 
television  stations,  and  by  the  Advisory 
Committee  to  evaluate  the  proposed 


advanced  television  systems  with 
respect  to  spectrum  usage.  The  subjects 
to  the  covered  include: 

•  Basis  for  software 

•  Methodology 

•  A  Planning  factor  assumptions 

•  Spectrum  planning  exercises 

•  Representative  plans 

For  further  information  please  contact 
Donald  Jansky,  Planning  Subcommittee 
(Working  Party  3),  at  (202)  467-6400. 

Federal  Commimications  Commission. 

WillUm  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  93-9451  Filed  4-22-93:  8:45  am] 
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[MM  Docket  No.  93-^,  FCC  93-135] 

Licenses  Renewal  Hearing  Designation 
Order 

AGEr4CY:  Federal  Communications 
Commission. 

ACTION:  Hearing  Designation  Order 
(HDO). 


SUMMARY:  The  FCC  is  designating  the 
license  renewal  appUcations  of  Stations 
KBER-FM.  Ogden.  Utah,  and  KQOL^ 
FM.  Spanish  Fork,  Utah,  for  a 
consolidated  hearing  before  an 
administrative  law  judge.  This  hearing 
is  necessary  to  determine  if  the  parties 
operating  the  stations  in  question 
violated  the  Commission's  multiple 
ownership  rules,  engaged  in  an 
unauthorized  assignment  of  the  license 
of  StaUon  KQOL-FM.  and 
misrepresented  information  to  the 
Commission.  This  hearing  is  intended  to 
determine  if  the  parties  violated  the 
Commission's  Rules  and  whether  they 
pMJssess  the  requisite  qualifications  to 
warrant  the  grant  of  the  license  renewal 
applications  for  the  stations. 
AOOftESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paulette  Laden,  (202)  632--6402  or 
Robert  B.  Somers  (202)  632-3922. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  has  before  it  for 
consideration:  (a)  The  license  renewal 
applications  of  licensees,  C.  Devine 
Media,  Inc.  (Devine),  for  Radio  Station 
KBER-FM,  Ogden,  Utah,  and  Street 
Stryder  (Stryder).  for  Radio  Station 
KQOL-FM.  Spanish  Fork,  Utah;  and  (b) 
the  results  of  its  investigation  of  stations 
KBER-FM  and  KQOI^FM.  Information 
supplied  by  the  licensees  on 
applications  submitted  to  the 
Commission  and  in  response  to 
Commission  letters  of  inquiry,  a  Petition 
for  Reconsideration  of  a  grant  of  an 


application  for  the  assignment  of  the 
license  of  Station  KQOL-FM  from 
Devine  to  Stryder,  and  an  independent 
investigation  by  Commission  staff, 
indicate  that  Devine  may  have  engaged 
in  a  sham  assignment  of  the  license  of 
KQOL-FM  to  Stryder  to  circumvent  the 
Commission's  multiple  ovniership  rules 
set  forth  in  §  73.3555(a)(2)  of  the 
Commission's  Rules.  It  also  appears  that 
Stryder  may  have  engaged  in  an 
unauthorized  assignment  of  KQOL's 
license  in  violation  of  §  73.3540  of  the 
Commission's  Rules  and  section  310  of 
the  Communications  Act.  Furthermore, 
the  responses  of  both  licensees  to 
Commission  inquiries  concerning  this 
assignment  appear  to  have  been  false  or 
deceptive,  in  violation  of  §§  73.1015  and 
1.17  of  the  Commission's  Rules  and 
raise  substantial  and  material  questions 
as  to  whether  Devine  and  Stryder 
possess  the  requisite  qualifications  to 
warrant  granting  the  applications  for 
renewal  of  the  licensees  of  KBER-FM 
and  KQOL-FM. 

The  Hearing  Designation  Order  (HDO) 
was  adopted  on  March  9, 1993,  and 
released  on  April  8, 1993.  A  copy  of  the 
Hearing  Designation  Order  and  related 
documents  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC  20554. 
These  documents  may  also  be 
purchased  from  the  Commission's 
contractor.  International  Transcript 
Services,  Inc.,  2100  M  Street  NW.. 
Washington.  DC  20037  (Telephone  [202] 
857-3800). 

Federal  Conunimications  Commission. 
Wiiliam  F.  Calon. 
Acting  Secretary. 
|FR  Doc.  93-9450  Filed  4-22-93;  8:45  am] 

BIUJNG  cooc  C7ia-01-M 


FEDERAL  IMARITIME  COIMMISSION 

Agreeinent(s)  Ried;  United  States 
Atlantic  and  Gulf  Ports  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary. 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
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requirements  for  comments  are  found  in 
S  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-00954a-046. 

Title:  United  States  Atlantic  and  Gulf 
Ports/Eastern  Mediterranean  and  North 
African  Freight  Conference. 

Parties: 

Farrell  Lines,  Inc. 
Lykes  Bros.  Steamship  Co.,  Inc. 
Waterman  Steamship  Corporation 
Levant  Line,  S.A. 

Synopsis:  The  proposed  amendment 
deletes  Levant  Line,  S.A.  as  a  party  to 
the  Agreement  and  clarifies  the  member 
line's  space  chartering  arrangement  with 
non-agreement  members.  It  also  adds  a 
new  provision  to  the  Agreement 
clarifying  the  rules  governing  agreement 
members*  participation  in  non-exclusive 
transshipment  agreement  with  a  non- 
member  carriers. 

Agreement  No.:  202-010984-016. 
Title:  Mediterranean/Puerto  Rican 
Conference. 
Parties; 

Nordana  Line  AS 

Sea-Land  Service,  Inc. 

P&O  Containers  Limited 

Zim  Israel  Navigation  Company,  Ltd. 

Synopsis:  The  proposed  amendment 
revises  the  rules  governing  independent 
action  by  clarifying  the  applicability  of 
the  10-day  notice  period. 

By  Order  of  the  Federal  Maritime 
Commitsion. 

Dated:  April  19, 1993. 

Joseph  C.  Polking, 

•Secretary. 

IFR  Doc.  93-9474  Filed  4-22-93;  8:45  amj 

B4UJNQ  COOE  (730-01-11 


GOVERNMENT  PRINTING  OFFICE 

Depository  Library  Council  to  the 
Putiilc  Printer;  Meeting 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  hold  its  Spring 
1993  meeting  on  May  17-18, 1993,  at 
the  U.S.  Government  Printing  Office 
(GPO).  It  will  be  held  in  the  Carl 
Hayden  Room,  GPO,  732  North  Capitol 
Street  NW.,  Washington,  DC  20401.  The 
purpose  of  this  meeting  is  to  discuss  the 
Federal  Depository  Library  Program. 
The  meeting  is  open  to  the  public. 

The  Council  Meeting  will  take  place 
from  1  p.m.  to  4  p.m.  on  Monday.  May 
17,  and  from  8:30  a.m.  to  11:30  a.m.  on 
Tuesday,  May  18.  The  Council  members 
will  have  an  informal  session  Monday 
morning  to  prepare  for  the  Council 


Meeting,  and  an  informal  Post-Council 
discussion  on  Tuesday  afternoon. 

Anyone  who  wishes  to  attend  the 
meeting  must  notify  Josephine 
Williams.  U.S.  Government  Printing 
Office  (SL).  Washington.  DC  20401. 
Telephone:  (202)  512-1114.  A  limited 
number  of  hotel  rooms  have  been 
reserved  at  the  Bellevue  Hotel,  15  E 
Street  NW.,  Washington,  DC  20402,  for 
anyone  needing  hotel  accommodations. 
Telephone:  (202)  638-0900.  Room  cost 
per  night  is  $88.50  single  and  $101 
double. 

MkhMl  F.  DiMario, 
Acting  Public  Printer. 
IFR  Doc.  93-9567  Filed  4-22-93;  8:45  am] 

MUJNQ  CODE  1S0e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  are  those 
information  collections  recently 
submitted  to  OMB. 

1.  Analysis  and  Comparison  of  State 
Board  and  Care  Regulations  and  their 
Effect  on  the  Quality  of  Care  in  Board 
and  Care  Homes — New — This  study  will 
examine  the  effects  of  different  state 
regulatory  systems  on  the  performance 
of  board  and  care  homes  in  the  ten 
study  states.  The  study  will  also 
examine  the  effect  of  licensure  on  the 
quality  of  care  in  the  homes  and  provide 
descriptive  data  about  the  homes, 
owners/operators,  staff  and  residents. 
Respondents:  State  or  local 
governments,  business  or  other  for- 
profit,  small  businesses;  Burden 
Information  on  the  Operator  Interview 
and  Supplement— Number  of 
Respondents:  612;  Frequency  of 
Response:  once;  Average  Burden  per 
Response:  40  minutes;  Estimated 
Burden:  408  hours— Burden  Information 
on  the  Staff  Interview — Number  of 
Respondents:  912;  Frequency  of 
Response:  once;  Average  Burden  per 
Response:  20  minutes;  Estimated 
Burden:  304  hours — Burden  Information 
on  the  Resident  Interview— Number  of 
Respondents:  3,460;  Frequency  of 
Response:  once;  Average  Burden  per 
Response:  20  minutes;  Estimated 


Burden:  1,153  hours— Burden 
Information  on  Resident  Medication 
Supplement— Number  of  Respondents: 
3,460;  Frequency  of  Response:  once; 
Average  Burden  per  Response:  5 

minutes;  Estimated  Burden:  214  hours 

Total  Burden  for  all  Information 
Collections:  2,079  hours. 

OMB  Desk  Officer:  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calhng  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 

Eroposed  information  collection  should 
9  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3208,  Washington.  DC  20503. 

Dated:  April  15, 1993 
Dnuiit  P.  Wiilianu, 
Deputy  Assistant  Secretary,  Budget 
[FR  Doc.  93-9456  Filed  4-22-93;  8:45  ami 
■tUJNC  CODC  41SO-0«-M 


Centers  for  Disease  Control  and 
Prevention 

Preapplication  Videoconference 
Workshop— Cooperative  Agreements 
for  Minority  Community-Based 
Organization<s)  Human 
Immurtodeficlency  Virus  (HIV) 
Prevention  Project— Program 
Announcement  Number  303:  Notice  of 
Correction 

In  notice  document  93-7067  on  page 
16535,  in  the  issue  of  Monday,  March 
29,  1993,  in  the  first  column  under 
"Eligibility"  in  line  7,  "nonprofit" 
should  read  "tax-exempt  (under  Internal 
Revenue  Service  Code.  Section 
501(c)(3))."  In  the  first  column  under 
"Ehgibihty"  in  lines  8.  9.  and  23. 
"nonprofit"  should  read  "tax-exempt." 
In  the  last  paragraph  of  the  first  column 
under  "Eligibility."  lines  37  through  46. 
"High  prevalence  MSAs  are  defined  by 
(1)  cumulative  reports  of  1.000  or  more 
acquired  immunodeficiency  syTidrome 
(AIDS)  cases  through  June  30. 1992;  (2) 
cumulative  reports  of  300  or  more  AIDS 
cases  occurring  in  racial/ethnic 
minorities  (African-Americans.  Alaskan 
Natives.  American  Indians.  Asian 
Americans.  Latinos/Hispanics,  and 
Pacific  Islanders)  through  June  30, 1992; 
or  (3)"  should  be  combined  to  read 
"High  prevalence  MSAs  are  defined  by 
(1)  cumulative  reports  of  160  or  more 
acquired  immunodeficiency  syndrome 
(An3S)  cases  in  racial  or  ethnic 
minorities  in  the  3-year  period  October 
1. 1989,  to  September  30,  1992, 
(African-Americans,  Alaskan  Natives, 
American  Indians,  Asian  Americans. 
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Latinos/Hispanics,  and  Pacific 
Islanders)  and  (2)."  In  the  second 
column  under  "Matters  to  be 
Discussed."  in  line  8.  "Street  Outreach 
Programs"  should  read  "Street  and 
Community  Outreach  Programs." 

Dated:  April  19. 1993. 
ElvinHilyar, 

AssociaXe  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-9502  Filed  4-22-93;  8:45  am] 

MLUNO  CODC  41M-1»-«I 


Food  and  Drug  Administration 

Request  for  Nominations  for 
Representatives  of  Consumer  and 
Industry  Interests  on  Public  Advisory 
Committees  or  Paneia 

AGENCY:  Food  and  Drug  Administration. 

IIHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  consumer  and  industry 
representatives  to  serve  on  certain 
device  panels  of  the  Medical  Devices 


Advisory  Committee  and  other 
committees  in  the  Center  for  Devices 
and  Radiological  Health.  Nominations 
will  be  accepted  for  current  vacancies 
and  for  those  that  will  or  may  occur 
durine  the  next  12  months  or  more. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  the 
physically  handicapped,  and  small 
businesses  are  adequately  represented 
on  advisory  committees  and,  theiefore, 
extends  particular  encouragement  to 
nominations  for  appropriately  qualified 
female,  minority,  and  physically 
handicapped  candidates,  and 
nominations  from  small  businesses  that 
manufacture  medical  devices  subject  to 
the  regulations. 

DATES:  Nominations  should  be  received 
by  June  22, 1993,  for  vacancies  listed  in 
this  notice. 

ADDRESSES:  All  nominations  and 
curricula  vitae  for  consumer 
representatives  for  the  panels  and  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee  shall  be  submitted 
in  writing  to  Phyllis  Weller  (address 
below). 

All  nominations  and  curricula  vitae 
(which  includes  nominee's  office 


Convninee  or  panel 


Aneslhestotogy  and  Respkatory  Thefapy  Devices  Panel- 

Circutalofy  SysJem  Devices  Panel 

CkofcaJ  (>em«try  and  CNotcal  Toxicotogy  Devices  Panel 

Dental  Products  Panel  

Device  Good  Manirfactuting  Practice  Advlsofy  Commmee 

Ear,  Nose,  and  TNoat  Oevicee  Panel  

General  and  Plastic  Surgery  Devices  Panel 

General  Hospital  and  Peraooal  Use  Devices  Panel 

Hematology  and  Pattx)logy  Devices  Panel „ 

Microbiology  Devices  Panel 

NeurologicaJ  Devices  Panel  , 

OpfW«lr™c  Devices  Panel 

Orthopedic  and  RehabWtaUon  Devices  Panel  

RadtologlcaJ  Devices  Panel 

Technical  Electronic  Product  Radiatton  Safety  Standards  Committee 

'  NV  3  No  vacancy 

'  IMMEO  M  Immediate  vacancy 


address  and  telephone  number)  for 
industry  representatives  shall  be 
submitted  in  writing  to  Kay  Levin 
(address  below). 

FOR  FURTHER  INFORMATION  CONTACT:       ' 
Regarding  consumer  interests  for  the 
panels  and  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee:  Phyllis  Weller,  Office  of 
Consumer  Affairs  (HFE-20),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
5006. 

Regarding  industry  interests  for  the 
panels,  consumer  or  industry  interests 
for  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee, 
and  industry  interests  for  the  Device 
Good  Manufacturing  Practice  Advisory 
Committee:  Kay  Levin,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
20).  Food  and  Drug  Administration, 
12720  Twinbrook  Pkwy.,  Rockville,  MD 
20857,  301-443^016. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

requesting  nominations  for  members 
representing  consumer  and  industry 
interests  for  the  following  vacancies . 
listed  below: 


ApprtMlmale  date  representative  Is  needed 


Consumer 


1993 


Dec.  1. 

NV  

Mar.  1. 1994 

NV 

NV 

NV 

Sept.  1. 1993  .... 

NV  

NV 

Mar.  1. 1994 

NV  

Nov.  1,  1993  

NV 

NV  

IMMED  (1) 

Jan  1.  1994  (2) 


Industry 


Dec.  1. 1993 

July  1.  1993 

IMMEO' 

Nov.  1,  1993  (Devices) 

June  1,  1994 

Nov.  1.  1993 

Sept.  1,  1993 

Jan.  1,  1994 

IMMEO 

IMMED 

IMMED 

Nov.  1.  1993 

Sept  1.  1993 

Feb.  1.  1994 

IMMEO  (3) 

Jan.  1.  1994  (1) 


Functions 

Medical  Devices  and  Dental  Products 
Panels 

The  functions  of  the  medical  devices 
and  dental  products  panels  are  to:  (1) 
Review  and  evaluate  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  devices; 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  of  these  devices  into  one 
of  three  regulatory  categories;  (3) 
recommend  the  assignment  of  a  priority 
for  the  application  of  regulatory 
requirements  for  devices  classified  in 
the  standards  or  premarket  approval 


category;  (4)  advise  on  any  possible 
risks  to  health  associated  with  the  use 
of  devices;  (5)  advise  on  formulation  of 
product  development  protocols  and 
review  premarket  approval  applications 
for  those  devices  classified  in  the 
premarket  approval  category;  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate; 
(7)  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act);  (8)  advise  on  the  necessity 
to  ban  a  device;  and  (9)  respond  to 
requests  from  the  agency  to  review  and 
make  recommendations  on  specific 


issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices. 

The  Dental  Products  Panel  will  also 
function  at  times  as  a  nonprescription 
drug  advisory  panel.  As  such,  the  panel 
reviews  and  evaluates  available  data 
concerning  the  safety  and  effectiveness 
of  active  ingredients,  and  combinations 
thereof,  of  various  currently  marketed 
nonprescription  drug  products  for 
human  use,  the  adequacy  of  their 
labeling,  and  advises  the  Commissioner 
of  Food  and  Drugs  on  the  promulgatior 
of  monographs  establishing  conditions 
under  which  these  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded.  The  panel  also  evaluates 


and  recommends  whether  various 
prescription  drug  products  should  be 
changed  to  over-the-counter  status  and 
makes  recommendations  concerning  the 
approval  of  new  drug  products  for 
human  use. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  to  review  regulations  for 
promulgation  regarding  current  good 
manufacturing  practices  (CGMP's) 
governing  the  methods  used  in.  and  the 
facilities  and  controls  used  for,  the 
manufacture,  pocking,  storage,  and 
installation  of  devices,  and  make 
recommendations  regarding  the 
feasibility  and  reasonableness  of  those 
proposed  regulations.  The  committee 
also  reviews  and  makes 
recommendations  on  proposed 
guidelines  (e.g.,  "Guideline  on  General 
Principles  of  Process  Validation") 
developed  to  assist  the  medical  device 
industry  in  meeting  the  CGMP 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  from  CGMP  regulations. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

The  function  of  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  is  to  provide 
advice  and  consultation  on  the  technical 
feasibiUty,  reasonableness,  and 
practicability  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  from  such 
products.  The  committee  may 
recommend  electronic  product  radiation 
safety  standards  fiy  consideration. 

Consumer  and  Industry  Representation 

Medical  Devices  and  Dental  Products 
Panels 

Section  513  of  the  act,  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (21  U.S.C.  360c),  provides  that 
each  medical  devices  panel  include  as 
members  one  nonvoting  representative 
of  consumer  interests  and  one 
nonvoting  representative  of  interests  of 
the  device  manufacturing  industry. 

The  charter  for  the  Medical  Devices 
Advisory  Committee  that  was  approved 
October  27, 1990,  by  the  Acting 
Commissioner  of  Food  and  Drugs 
provides  for  three  nonvoting  industry 
representatives  on  the  Dental  Products 
Panel  (one  each  to  represent  the  medical 
device  industry,  the  nonprescription 
drug  industry,  and  the  cosmetics 
industry).  No  more  than  one 
representative  of  industry  interests  shall 
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participate  in  the  panel  review  of  a 
particular  matter  or  application. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Section  520  of  the  act,  as  amended  by 
the  Medical  Device  Amendments  of 
1976  (21  U.S.C.  360j),  provides  that  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee  include  as 
members  two  voting  representatives  of 
the  general  public  and  two  voting 
representatives  of  interests  of  the  device 
manufacturing  industry. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

Section  534(f)  of  the  act,  as  amended 
by  the  Safe  Medical  Devices  Act  of  1990 
(21  U.S.C.  360kk),  provides  that  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee  include 
five  members  from  the  affected 
industries  and  five  members  from  the 
general  public,  of  which  at  least  one 
shall  be  a  representative  of  organized 
labor. 

Nomination  Procedures 

Consumer  Representatives 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consumer  interests  as  identified  in  this 
notice.  Self-nominations  are  also 
accepted.  To  be  eligible  for  selection, 
the  applicant's  experience  and/or 
education  will  be  evaluated  against 
Federal  civil  service  criteria  for  the 
position  to  which  the  person  will  be 
appointed. 

Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  panel  or  in  any  advisory 
committee  or  panel.  The  term  of  office 
is  up  to  4  years,  depending  on  the 
appointment  date. 

Industry  Representatives  for  Medical 
Devices  and  Dental  Products  Panels 

Any  organization  in  the  medical 
device  or  dental  products 
manufacturing  industry  (industry 
interests)  wishing  to  participate  in  the 
selection  of  an  appropriate  member  of  a 


particular  panel  may  nominate  one  or 
more  qualified  persons  to  represent 
Industry  interests.- Persons  who 
nominate  themselves  as  industrial 
representatives  for  the  panels  will  not 
participate  in  the  selection  process.  It  is, 
therefore,  recommended  that  all 
nominations  be  made  by  someone  with 
an  organization,  trade  association,  or 
firm  who  is  wiHing  to  participate  in  the 
selection  process. 

Nominees  shall  be  full-time 
employees  of  firms  that  manufacture 
products  that  would  come  before  the 
panel,  trade  associations,  or  consulting 
firms  that  represent  manufacturers. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee.  The 
nomination  should  state  whether  the 
nominee  is  interested  only  in  a 
particular  advisory  committee  or  panel 
or  in  any  advisory  committee  or  panel. 
The  term  of  office  is  up  to  4  years, 
depending  on  the  appointment  date. 

Device  Good  Manufacturing  Practice 
Advisory  Committee  and  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  to 
represent  industry  interests  on  these 
committees  as  identified  in  this  notice. 
Self-nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee.  The 
term  of  office  is  up  to  4  years, 
depending  on  the  appointment  date. 

Selection  Procedures 

Consumer  Representatives 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consumer 
organizations  which  has  the 
responsibility  for  screening, 
interviewing,  and  recommending 
candidates  for  the  agency  s  selection. 
Candidates  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

Industry  Representatives  for  Medical 
Devices  afid  Dental  Products  Panels 

Regarding  nominations  for  members 
representing  the  interests  of  industry  on 
the  medical  devices  or  dental  products 
panels,  a  letter  will  be  sent  to  each 
person  who  has  made  a  nomination,  and 
to  those  organizations  indicating  an 
interest  in  participating  in  the  selection 
process,  together  with  a  complete  list  of 
all  such  organizations  and  the 
nominees.  This  letter  will  state  that  it  is 
the  responsibility  of  each  nominator  or 
organization  indicating  an  interest  in 
participating  in  the  selection  process  to 
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consult  with  the  others  in  selecting  a 
single  member  representing  industry 
interests  for  that  particular  panel  within 
60  days  after  receipt  of  the  letter.  If  no 
individual  is  selected  within  60  days, 
the  agency  will  select  the  nonvoting 
member  representing  industry  interests. 

Device  Good  Manufacturing  Practice 
Advisory  Committee  and  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee 

Regarding  nominations  for  persons  to 
represent  industry  interests  on  these 
committees,  they  shall  be  forwarded  to 
the  Office  of  the  Commissioner  of  Food 
and  Drugs  for  final  selection. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  April  6, 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
|FR  Doc.  93-9523  Filed  4-22-93:  8:45  am) 
BtLUNG  COOC  41l»-01-f 


Request  for  Nominations  for  Voting 
Members  on  Put}ilc  Advisory  Panels  or 
Committees 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Ehiig 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  device  panels  of  the 
Medical  Devices  Advisory  Committee 
and  other  committees  in  the  Center  for 
Devices  and  Radiological  Health. 
Nominations  will  be  accepted  for 
current  vacancies  and  for  those  that  will 
or  may  occur  during  the  next  12  months 
or  more. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and  the 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and.  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  female, 
minority,  and  physically  handicapped 
candidates. 

DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cuto/f  date  is  established  for  the 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 
ADDRESSES:  All  nominations  and 
curricula  vitae  for  the  panels  shall  be 
sent  to  Nancy  Pluhowski.  Center  for 
Devices  and  Radiological  Health  (HF2^ 


400).  Food  and  Drug  Administration, 
1390  Piccard  Dr..  Rockville.  MD  20850. 

All  nominations  and  curricula  vitae 
for  the  Device  Good  Manufacturing 
Practice  Advisory  Committee  shall  be 
sent  to  Sharon  Kalokerinos.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
332),  Food  and  Drug  Administration, 
1390  Piccard  Dr..  Rockville,  MD  20850. 

All  nominations  and  curricula  vitae 
for  the  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee 
shall  be  sent  to  Howard  A.  Goldstein, 
Center  for  Devices  and  Radiological 
Health  (HFZ-83),  Food  and  Drug 
Administration.  12720  Twinbrook 
Pkwy.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATJON  CONTACT:  Kay 
Levin.  Center  for  Devices  and 
Radiological  Health  (HFZ-20).  Food  and 
Drug  Administration,  12720  Twinbrook 
Pkwy..  Rockville.  MD  20857.  301-443- 
4016. 

SUPPLEMENTARY  INFORMATION:  FDA  is 

requesting  nominations  of  voting 
members  for  vacancies  listed  below.  If 
specific  expertise  is  not  indicated, 
individuals  should  have  expertise 
relevant  to  the  field  of  activity  of  the 
panel  or  committee. 

1.  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel:  Four  vacancies 
occurring  December  1.  1993;  general 
anesthesiologists,  anesthesiologists  with 
specialty  in  regional  anesthesia,  or 
physicians  having  expertise  in 
ventilatory  support. 

2.  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel:  One  vacancy 
immediately:  two  vacancies  occurring 
March  1.  1994;  doctors  of  medicine  or 
philosophy  experienced  with  clinical 
chemistry,  clinical  toxicology,  or 
oncology. 

3.  Device  Good  Manufacturing 
Practice  Advisory  Committee:  One 
vacancy  occurring  June  1, 1994;  one 
representative  from  Federal,  State,  or 
local  government.  Areas  of  committee 
need  include  persons  with  knowledge  of 
quality  assurance  concepts  applied  to 
medical  device  manufacturing  and 
representatives  with  experience  in 
international  standards  and  ISO  9001. 

4.  Ear.  Nose,  and  Throat  Devices 
Panel:  Four  vacancies  occurring 
November  1.  1993;  audiologists  or 
persons  with  knowledge  of  otoacoustic 
emission  devices  or  cochlear  and 
phonosurgical  implants,  and  other 
biocompatible  devices  used  in  ear,  nose, 
and  throat  surgery. 

5.  Gastroenterology  and  Urology 
Devices  Panel:  Two  vacancies  occurring 
January  1, 1994;  gastroenterologists. 
nephrologists,  or  urologists  with 
expertise  in  pediatrics  or  lithotripsy,  or 
experience  in  diagnosis  and  treatment  of 


impotence,  incontinence,  and 
prostatism. 

6.  General  and  Plastic  Surgery  Devices 
Panel:  Two  vacancies  occurring 
September  1. 1993;  cosmetic  surgeons, 
bum  surgeons,  immunologists,  or 
dermatologic  specialists  with  laser 
background. 

7.  General  Hospital  and  Personal  Use 
Devices  Panel:  Two  vacancies  occurring 
January  1, 1994;  biomedical  engineers 
with  expertise  in  infusion  pumps; 
individuals  with  a  specialty  in  geriatric 
nursing  or  gerontology  and  experience 
with  pumps  or  implanted  port  catheters; 
intravascular  nurse  or  those  in  medical 
nursing  with  experience  with 
intravenous  devices. 

8.  Hematology  and  Pathology  Devices 
Panel:  Two  vacancies  immediately,  one 
vacancy  occurring  March  1,  1994; 
individuals  involved  in  the  practice  of 
medicine  or  clinical  laboratory  science 
familiar  with  clinical  hematology  and 
biotechnology. 

9.  Immunology  Devices  Panel:  Four 
vacancies  immediately,  one  vacancy 
occurring  March  1. 1994;  immunologists 
with  experience  in  allergies  or  medical 
oncologists  with  experience  in  tumor 
markers,  tumor  diagnosis,  and 
treatment. 

10.  Microbiology  Devices  Panel:  Three 
vacancies  occurring  March  1,  1994; 
disease  clinicians  or  individuals  with 
expertise  in  antimicrobial  Susceptibility 
testing  devices,  and/or  virology  testing 
devices,  and/or  biotechnology;  clinical 
oncologists  with  experience  with  tumor 
markers. 

11.  Neurological  Devices  Panel:  Three 
vacancies  immediately;  neurologists, 
biomedical  engineers,  interventional 
neuroradiologists,  neurosurgeons  with 
interest  in  medical  devices,  or  persons 
experienced  with  neurological  devices 
with  a  strong  background  in 
biostatistics. 

12.  Obstetrics  and  Gynecology  Devices 
Panel:  Two  vacancies  immediately; 
individuals  with  expertise  in 
endoscopy,  electrosurgery.  laser  surgery, 
and  assisted  reproductive  technologies, 
contraception,  and/or  instrumentation 
used  during  these  procedures. 

13.  Ophthalmic  Devices  Panel:  Three 
vacancies  immediately,  two  occurring 
November  1, 1993;  ophthalmologists  or 
optometrists. 

14.  Orthopedic  and  Rehabilitation 
Devices  Panel:  Three  vacancies 
immediately,  two  vacancies  occurring 
September  1, 1993;  orthopedic  surgeons 
with  expertise  in  joint  structure  and 
function,  prosthetic  ligament  devices, 
joint  biomechanics  and  implants,  or 
spinal  instrumentation;  physical 
therapists  with  expertise  in  spinal  cord 
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injuries,  neurophysiology, 
electrotherapy,  and  joint  biomechanics. 

15.  RadioIogicaJ  Devices  Panel:  Two 
vacancies  immediately;  radiologists, 
radiation  oncologists,  physicians,  and 
postdoctoral  researchers  with  expertise 
in  radiological  devices. 

16.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee: 
One  vacancy  immediately  and  two 
vacancies  occurring  January  1. 1994; 
employees  of  a  governmental  agency, 
including  State  or  Federal  governments. 

Functions 


Medical  Devices  Panels 

The  functions  of  the  panels  are  to:  (1) 
Review  and  evaluate  available  data 
concerning  the  safety  and  effectiveness 
of  marketed  and  investigational  devices; 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  of  these  devices  into  one 
of  three  regulatory  categories;  (3) 
recommend  the  assignment  of  a  priority 
for  the  application  of  regulatory 
requirements  for  devices  classified  in 
the  standards  or  premarket  approval 
category;  (4)  advise  on  any  possible 
risks  to  health  associated  with  the  use 
of  devices;  (5)  advise  on  formulation  of 
product  development  protocols  and 
review  premarket  approval  applications 
for  those  devices  classified  in  the 
premarket  approval  category;  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate;. 
(7)  recommend  exemption  of  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act;  (8)  advise  on  the  necessity  to  ban 
a  device;  and  (9)  respond  to  requests 
from  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  to  review  regulations  for 
promulgation  regarding  current  good 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for.  the  manufacture, 
packing,  storage,  and  installation  of 
devices,  and  make  recommendations 
regarding  the  feasibility  and 
reasonableness  of  those  proposed 
regulations.  The  committee  also  reviews 
and  makes  recommendations  on 
proposed  guidelines  (e.g.,  "Guideline  on 
General  Principles  of  Process 
Validation"),  developed  to  assist  the 
medical  device  industry  in  meeting  the 
ourent  good  manufacturing  practice 
requirements,  and  provides  advice  with 


regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  from  current  good 
manufacturing  practice  regulations. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

The  function  of  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  is  to  provide 
advice  and  consultation  on  the  technical 
feasibility,  reasonableness,  and 
practicability  of  performance  standards 
for  electronic  products  to  control  the 
emission  of  radiation  from  such 
products.  The  committee  may 
recommend  electronic  product  radiation 
safety  standards  for  consideration. 

Qualifications 

Medical  Devices  Panels 

Persons  nominated  for  membership 
on  the  panels  shall  have  adequately 
diversified  experience  appropriate  to 
the  work  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical 
sciences,  statistics,  and  other  related 
professions.  The  nature  of  specialized 
training  and  experience  necessary  to 
qualify  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  activity  of  the  panel.  The 
particular  needs  at  this  time  for  each 
panel  are  shown  above.  The  term  of 
office  is  up  to  4  years,  depending  on  the 
appointment  date. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Persons  nominated  for  membership 
on  the  Device  Good  Manufacturing 
Practice  Advisory  Committee  should 
have  expertise  in  any  one  or  more  of  the 
following  areas:  Quality  assurance 
concerning  manufacturing  of  medical 
devices  and/or  sterilization  of  medical 
devices  during  the  manufacturing 
process.  In  addition,  nominees  should 
have  experience  with  the  use  and 
application  of  medical  devices.  The 
particular  needs  for  this  committee  are 
shown  above.  The  term  of  office  is  up 
to  4  years,  depending  on  the 
appointment  date. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

Persons  nominated  for  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  must  be 
technically  qualified  by  training  and 
experience  in  one  or  more  fields  of 
science  or  engineering  applicable  to 
electronic  product  radiation  safety.  The 
particular  needs  for  this  committee  are 
identified  above.  The  terra  of  office  is 


up  to  4  years,  depending  on  the 
appointment  date. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  committees  or  panels.  Self- 
nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  confiict  of  interest 
that  would  preclude  membership.  FDA 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  confiict  of  interest. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  April  16. 1993. 
Jane  E.  Henney. 

Deputy  Commissioner  for  Operations. 
IFR  Doc.  93-9524  Filed  4-22-93;  8:45  ami 
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Food  and  Drug  Administration 
(Doclcat  No.  920-0195] 

Tracers  in  Animal  Feed;  Revised 
Compliance  Policy  Guide;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnoN:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  revised  Compliance 
Policy  Guide  (CPG)  7126.01  entitled 
"Tracers  in  Animal  Feed."  A  tracer  is  a 
harmless  substance  such  as  reduced 
iron  grit  coated  with  an  FDA  certified 
color.  Under  certain  conditions,  a  tracer 
may  be  added  to  a  Type  A  medicated 
article  to  help  assure  the  presence  and 
thorough  mixing  of  a  drug  component. 
A  tracer  may  be  used  in  this  manner 
only  if  such  use  is  approved  before 
implementation  in  a  new  animal  drug 
application  (NADA)  or  supplement. 
However,  it  has  been  brought  to  the 
agency's  attention  that  some  confusion 
exists  with  regard  to  this  requirement 
(i.e.,  some  manufacturers  have 
incorporated  tracers  into  Type  A 
medicated  articles  before  receiving  FDA 
approval  to  do  so).  The  revised  CPG 
makes  it  clear  that  preclearance  is 
required. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  CPG  7126.01  to  the 
Industry  Information  Staff  (HFV-12). 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 
PL,  RodEville,  MD  20855.  Requests 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document  Send  two 
self-addressed  adhesive  labels  to  assist 
that  office  in  processing  your  requests. 
CPG  7126.01  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  E)rug  Administration,  Rm.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
208S7,  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FOR  FURTHER  »4F0RMATI0N  CONTACT: 
Edward  J.  Ballitch,  Center  for  Veterinary 
Medicine  (HFV-230),  Food  and  Drug 
Administration.  7500  Standish  PL, 
Rockville.  MD  20855.  301-295-8726. 

SUPPl£MENTARY  MFORMATKM:  CPG 
7126.01  states  thai  the  use  of  a  tracer  in 
a  new  animal  drug  Type  A  medicated 
article  must  be  covered  by  an  NADA  or 
supplemental  NADA.  The  CPG  is 
revised  because  there  is  spme  confusion 
as  to  whether  or  not  that  kind  of 
manufacturing  change  (i.e..  component) 
in  a  product  may  be  implemented  before 
FDA  approval  of  an  NADA  or 
supplement.  The  revised  CPG  explicitly 
states  that  inclusion  of  a  tracer  in  a  Tjrpe 
A  medicated  article  is  the  kind  of 
change  that  FDA  must  approve  before 
implementation. 

The  statements  made  herein  are  not 
intended  to  create  or  confer  any  rights, 
privileges,  or  benefits  on  or  for  any 
private  person,  but  are  intended  merely 
for  internal  FDA  guidance. 

Dated:  April  5. 1993. 

SiM«n  M.  SetteTl>erg. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  93-9522  Filed  4-22-93:  8:45  ami 
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Health  Resourcaa  and  Services 
Administration 

Advisory  Councils;  Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  June  1993: 

Name:  National  Advisory  Committee 
on  Rural  Health. 

Date  and  Tiiif^:  June  13-16, 1993;  12 
p  m. 


Place:  The  Westin  Hotel.  1900  Fifth 
Avenue.  Seattle,  Washington  98101, 
(206)  728-2007  (FAX).  The  meeting  is 
open  to  the  public 

Purpose:  The  Committee  provides 
advice  and  recommendations  to  the 
Secretary  with  respect  to  the  delivery, 
financing,  research,  development  and 
administration  of  health  care  services  in 
rural  areas. 

Agenda:  The  Committee  will  conduct 
a  site  visit  to  Cle  Elum,  Washington  at 
noon  on  Sunday,  June  13.  The  purpose 
of  that  site  visit  is  to  meet  with  rural 
primary  care  physicians  in  a  town 
where  the  town  closed  the  hospital  17 
)rears  ago.  The  Committee  and  a  limited 
number  of  guests  will  be  bused  to  Cle 
Elum  in>m  the  Hotel  and  returned  to  the 
Hotel  late  evening. 

During  the  plenary  session  on 
Monday.  June  14.  the  Committee 
intends  to  address  the  legal  and 
regulatory  barriers  to  health  care  reform 
(Antitrust;  Corporate  Practice  of 
Medicine:  and  Fraud  and  Abuse):  and 
discuss  the  Oregon  State  Health  Care 
Waiver  Program  and  the  Washington 
State  Health  Benefit  Package.  On 
Monday  afternoon  and  all  day  Tuesday, 
the  Conunittee's  Health  Care  Financing 
and  Education  and  Health  Services 
Work  Groups  will  be  developing 
recommendations  for  the  Sixth  Report 
to  the  Secretary.  The  meeting  will  end 
on  Wednesday.  June  16,  with  reports 
from  the  two  Work  Groups. 

The  entire  meeting  is  open  to  the 
public,  however,  no  transportation  to 
the  sites  will  be  provided  for  public 
attendees. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Dena  S.  Puskin.  Sc.D..  Executive 
Secretary.  National  Advisory  Committee 
on  Rural  Health.  Health  Resources  and 
Services  Administration,  Room  9-05. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857.  Telephone 
(301)  443-0835,  FAX  (301)  443-2803. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Ms,  Arlene  Granderson,  Director  of 
Operations.  Office  of  Rural  Health 
PoUcy.  Health  Resources  and  Services 
Administration,  Telephone  (301)  443- 
0835. 

Name:  Maternal  and  Child  Health 
Research  Giants  Review  Committee. 

Date  and  Time:  June  16-18, 1993,  9 

a.m. 

Place:  Conference  Room  M.  Parklawn 
Building.  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  Open  on  June  16. 
1993.  9  a.m.  - 10  a.m.  Closed  for 
remainder  of  meeting. 


Purpose:  To  review  research  grant 
apphcations  in  the  program  area  of 
maternal  and  child  health  administered 
by  the  Maternal  and  Child  Health 
Bureau. 

Agenda:  The  open  portion  of  the 
meeting  will  cover  opening  remarks  by 
the  Director.  Division  of  Systems. 
Education  and  Science.  Maternal  and 
Child  Health  Bureau,  who  will  report  on 
program  issues,  congressional  activities 
and  other  topics  of  interest  to  the  field 
of  maternal  and  child  health.  The 
meeting  will  be  closed  to  the  public  on 
Jime  16  at  10  a.m.  for  the  remainder  of 
the  meeting  for  the  review  of  grant 
applications.  The  closing  is  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  title  5  U.S.C,  and 
the  Determination  by  the  Administrator. 
Health  Resources  and  Services 
Administration,  pursuant  to  Public  Law 
92-463. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Gontran  Lamberty,  Dr.Ph.H.. 
Executive  Secretary,  Maternal  and  Child 
Health  Research  Grants  Review 
Committee,  room  18A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857.  Telephone  (301)  443- 
2190. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  April  19. 1993. 
Jackie  E.  B«um, 

Advisory  Committee  Management  Officer. 
HRSA. 
(FR  Doc  93-9S19  Filed  4-22-93:  8:4S  am] 
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NaUonal  Institutes  of  Health 

Meeting  of  the  National  Advisory 
Council  for  Human  Genome  Research 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  for 
Human  Genome  Research,  National 
Center  for  Human  Genome  Research, 
May  16  and  17,  1993.  in  Chevy  Chase 
I  k  n.  Embassy  Suites  Hotel.  Chevy 
Chase  Pavilion.  4300  Military  Road, 
NW..  Wisconsin  at  Western  Avenue. 
Washington,  DC. 

This  meeting  will  be  open  to  the 
public  on  May  17, 1993,  from  8:30  a.m. 
to  10  a.m.  to  discuss  administrative 
details  or  other  issues  relating  to 
committee  activities.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  May  16 
from  7  p.m.  to  recess  and  on  May  17, 
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1993,  from  10  a.m.  to  adjournment,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  Unwarranted 
invasion  of  personal  privacy. 

Dr.  Elke  Jordan,  Deputy  Director, 
National  Center  for  Human  Genome 
Reseen:h.  National  Institutes  of  Health. 
Building  38A.  room  605.  Bethesda. 
Maryland  20892,  (301)  496-0844.  will 
furnish  the  meeting  agenda,  rosters  of 
Committee  members  and  consultants, 
and  substantive  program  information 
upon  request.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Jane  Ades.  (301)  402-2205, 
two  weeks  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.172.  Human  Genome 
Research) 

Dated:  April  19, 1993. 

Susan  K.  Feldmui, 

Committee  Management  Officer.  NIH. 
[PR  Doc.  93-9513  Filed  4-22-93;  8:45  ami 
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National  Institute  on  Aging;  Meeting  of 
the  National  Adviaory  Council  on 
Aging 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on 
Aging.  National  Institute  on  Aging,  May 
25, 1993.  to  be  held  at  the  National 
Institutes  of  Health.  Building  31, 
Conference  Room  6,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Tuesday,  May  25.  from  8 
a.m.  to  3  p.m.  for  a  status  report  by  the 
Acting  Director,  NIA.;  a  report  on 
Program  Initiatives  in  Support  of  the 
New  Administration's  Health  Care 
Objectives;  a  DRG  report  on  Review  of 
Aging  Applications,  and  a  report  on  the 
Working  Group  on  Program.  Attendance 
by  the  public  will  be  Mmited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and      ' 
552b(c)(6),  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
of  the  Council  will  be  closed  to  the 
public  on  May  25  from  3  p.m.  until 
adjournment  for  the  review,  discussions 
and  evaluation  of  grant  applications. 
The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 


information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  suite  2C218, 
Bethesda.  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  June  McCann  at  (301)  496- 
9322.  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866.  Aging  Research. 
National  Institutes  of  Health) 

Dated:  April  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
jFR  Doc.  93-9514  Filed  4-22-93;  8:45  am) 
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National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  IMeeting: 
Microbiology  and  Infectious  Diseases 
Research  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Microbiology  and  Infectious 
Diseases  Research  Committee,  National 
Institute  of  Allergy  and  Infectious 
EHseases,  on  June  3-4, 1993,  at  the 
Holiday  Inn  Chevy  Chase,  Palladian 
West  Room,  5520  Wisconsin  Avenue. 
Chevy  Chase,  Maryland  20815. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  10  a.m.  on  June 
3.  to  discuss  administrative  details 
relating  to  committee  business  and  for 
program  review.  Attendance  by  the 
public  will  be  limited  to  space  available. 
In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and 
552b(c){6).  Title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications  and 
contract  proposals  from  10  a.m.  until 
recess  on  June  3,  and  from  8  a.m.  until 
adjournment  on  June  4.  These 
applications,  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 


clearly  unwarranted  invasion  of 
personal  privacy, 

Ms.  Claudia  Goad,  Committee 
Management  Officer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  room  4C02,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
301-496-7601,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  Peter  R.  Jackson,  Scientific  Review 
Administrator,  Microbiology  and 
Infectious  Diseases  Research  Committee. 
NIAID,  NIH,  Solar  Building,  room  4C13, 
Rockville,  Maryland  20892,  telephone 
301-496-8426.  will  provide  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.856.  Microbiology  and 
Infectious  Diseases  Research,  National 
Institutes  of  Health) 

Dated:  April  19. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  93-9510  Filed  4-22-93;  8:45  am) 

BHJJNO  COOC  4140-01-M 


National  Institutes  of  Allergy  and 
Infectious  Diseases;  Meeting:  Board  of 
Scientific  Counselors 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
National  Institute  of  Allergy  and 
Infectious  Diseases,  on  May  26-28,  1993 
at  the  Rocky  Mountain  Laboratories, 
Building  6.  Conference  Room  349. 
Hamilton.  Montana  59840. 

The  meeting  will  be  open  to  the 
public  on  May  26  from  9  a.m.  to  12:30 
p.m.  and  from  1:30  p.m.  to  2:30  p.m.  On 
May  27  the  meeting  will  be  open  from 
8  a.m.  until  9  a.m.  During  the  open 
sessions,  the  permanent  staff  of  the 
Laboratory  of  Persistent  Viral  Diseases, 
the  Laboratory  of  Microbial  Structure 
and  Function,  the  Laboratory  of  Vectors 
and  Pathogens,  and  the  Laboratory  of 
Intracellular  Parasites  will  present  and 
discuss  their  immediate  past  and 
present  research  activities. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
on  May  26  from  8:30  a.m.  until  9  a.m.. 
from  12:30  p.m.  until  1:30  p.m.,  and 
from  2:30  p.m.  until  recess,  on  May  27 
from  10:30  a.m.  until  recess,  and  on 
May  28  from  8:30  a.m.  until 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  intramural 
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programs  and  pro|ecU  conducted  by  the 
Rocky  Mountain  Laboratories,  including 
consideration  of  personal  qualifications 
and  performance,  tbe  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

N4s.  Claudia  Goad,  Committee 
Management  OfBcer,  National  Institute 
of  Allergy  and  Infectious  Diseases,  Solar 
Building,  room  4C02,  National  Institutes 
of  Health,  Bethesda,  Maryland  20892, 
301-496-7601.  will  provide  a  summary 
of  the  meeting  and  a  roster  of  committee 
members  upon  request.  Individuals  who 
plan  to  attend  and  need  special 
a&sistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Goad  in  advance  of  the  meeting. 

Dr.  John  L  Gallin,  Executive  Secretary. 
Board  of  Scientific  Counselors.  NIAID. 
National  Institutes  of  Health,  Building 
10.  room  4A31,  telephone  301-496- 
3006,  will  provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-301.  Natiooal  Institutes  of 
Health) 

Dated:  April  19. 1993. 
Sus«n  K.  Feldman, 
Committee  Management  Officer.  N!H. 
(PR  Doc.  93-9516  Filed  4-22-93;  8:45  am] 
aajjNQ  CODE  4i4e-*i-ii 


National  Cancer  Inatitute;  Meetinga  of 
ttw  Board  of  Scientific  Counselora, 
Dfvlaion  of  Cancer  Prevention  and 
Control  and  ita  Subcommitteea 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  Board  of  Scientific  Counselors. 
Division  of  Cancer  Prevention  and 
Control  (DCPC),  National  Cancer 
Institute,  and  its  Subcommittees  on  May 
6-7. 1993.  The  full  Board  will  meet  in 
Conference  Room  6,  6th  Floor,  Building 
31C,  National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda.  Maryland 
20892.  Meetings  of  the  Subcommittees 
will  also  be  held  at  the  National 
Institutes  of  Health.  9000  Rockville 
Pike,  Bethesda,  Maryland  20892  at  the 
times  Usted  below.  Except  as  noted 
below,  the  meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  pubUc  will  be 
limited  to  space  available. 

A  portion  of  the  Board  meeting  will 
be  closed  to  the  public  in  accordbance 
with  the  provisions  set  forth  in  section* 
552b(cM4)  and  552b(cK6).  Title  5,  U.S.C 
and  section  10(d)  of  PubUc  Law  92-^463, 
for  tbe  critique  and  evakiation  of 


individual  DCPC  intramural  and 
extramural  programs  and  projects.  The 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  as  well  as 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute,  National 
Institutes  of  Health,  Executive  Plaza 
North,  room  630,  9000  Rockville  Pike. 
Bethesda,  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meetings  and  rosters  of  committee 
members,  upon  request. 

Other  information  pertaining  to  these 
meetings  can  be  obtained  from  the 
Executive  Secretary,  Linda  M. 
Bremerman,  National  Cancer  Institute, 
National  Institutes  of  Health,  Executive 
Plaza  North,  room  318,  9000  Rockville 
Pike,  Bethesda,  Maryland  20892  (301- 
496-8526),  upon  request. 

Name  of  Committee:  Board  of 
Scientific  Counselors,  Division  of 
Cancer  Prevention  and  Control. 

Contact  Person:  Mrs.  Linda  M. 
Bremerman,  Building — EPfN,  room  318, 
Bethesda.  MD  20892;  (301)  496-8526. 

Dates  of  Meeting:  May  6-7, 1993. 

Place  of  Meeting:  Building  31, 
Conference  Room  6. 

Open:  May  6-8:30  a.m.  to  2:45  p.m. 

Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  funding. 

Open:  May  7-8:30  a.m.  to  12  noon. 

Agenda:  Review  progress  of  programs 
within  the  Division  and  review  of 
concepts  being  considered  for  funding. 

Closed:  May  7-12  noon  to  recess. 

Agenda:  For  the  critique  and 
evaluation  of  iiuiividual  intramural  and 
extramural  programs  and  projects. 

Name  of  Committee:  Surveillance 
Subcommittee. 

Contact  Person:  Mrs.  Linda  M. 
Bremerman.  Building— EP/N.  room  318. 
Bethesda.  MD  20892;  (301)  496-8526 

Date  of  Meeting:  May  6.  1993. 

Place  of  Meeting:  Building  3lC 
Conference  Room  8. 

Open:  3  p.m.  to  5  p.m. 

Agenda:  Discuss  current  and  future 
programs  of  Surveillance  Subcommittee 
and  review  of  concepts  being 
considered  for  funding. 

Mune  of  Committee:  Early  Detection 
and  Community  Oncology 
Subcommittee. 

Contact  Person:  Mrs.  Linda  M. 
Bremerman.  Building— EP/N.  room  318. 
Bethesda.  MD  20892;  (301)  496-8526. 

Date  ofUeetit^:  May  6. 1993. 


Place  of  Meeting:  Building  SIC, 
Confisrence  Room  9. 

Open;  3  p.m.  to  5  p.m. 

Agenda:  Discuss  current  and  fiitiue 
programs  of  Early  Detection  and 
Community  Oncology  Subcommittee 
and  review  of  concepts  being 
considered  for  funding. 

Name  of  Committee:  Cancer  Control 
Science  Subcommittee. 

Contact  Person:  Mrs.  Linda  M. 
Bremerman.  Building — EP/N.  room  318. 
Bethesda.  MD  20892;  (301)  496-8526. 

Date  of  Meeting:  May  6.  1993. 

Place  of  Meeting:  Building  3lC 
Conference  Room  7. 

Open:  4  p.m.  to  5  p.m. 

Agenda:  Discuss  current  and  future 
programs  of  Cancer  Control  Science 
Subcommittee  and  review  of  concepts 
being  considered  for  funding. 

Name  of  Committee:  Cancer 
Prevention  Research  Subcommittee. 

Contact  Person:  Mrs.  Linda  M. 
Bremerman,  Building — EP/N,  room  318. 
Bethesda,  MD  20892;  (301)  496-8526. 

Date  of  Meeting:  May  6,  1993. 

Place  of  Meeting:  Building  31C 
Conference  Room  6. 

Open:  3  p.m.  to  5  p.m. 

Agenda:  Discuss  current  and  future 
programs  of  Cancer  Prevention  Research 
Subcommittee  and  review  of  concepts 
being  considered  for  funding. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Linda  M.  Bremerman.  (301) 
496-8526  in  advance  of  the  meeting. 

(CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  PROGRAM  NUMBERS: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower.  93.399. 
Cancer  Control) 

D&\e&.  April  16, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
IFR  Doc  93-9508  Filed  4-22-93;  8:45  am] 
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National  Inatitute  on  Deafneaa  and 
Other  Communlcatton  DIaordera; 
Meetinga  ol  the  National  Deafneaa  and 
Other  Communication  DIaordera 
Advlaory  Council  and  Ita  Reaearch 
Subcommittee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Deafness  and  Other 
Communication  Disorders  Advisory 
Council  and  its  Research  Subcommittee 
on  May  lft-21. 1993,  at  the  National 


Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Maryland.  The  meeting 
of  the  full  Council  will  be  held  in 
Conference  Room  6,  Building  31C  and 
the  meeting  of  the  subcommittee  will  be 
in  room  3C07,  Building  31C. 

The  meeting  of  the  Research 
Subcommittee  will  be  open  to  the 
public  on  May  19  from  2  p.m.  until  3 
p.m.  for  the  discussion  of  policy  issues. 
The  meeting  of  the  full  Council  will  be 
open  to  the  public  on  May  20  from  8:30 
a.m.  until  recess  for  a  report  from  the 
Institute  Ehrector  and  discussion  of 
extramural  policies  and  procedures  at 
the  National  Institutes  of  Health  and  the 
National  Institute  on  E>eafness  and 
Other  Communication  Disorders  and  on 
May  21  from  8:30  a.m.  to  approximately 
9  a.m.  for  a  report  on  extramural 
programs  of  the  Division  of 
Communication  Sciences  and  Disorders. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c){4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
of  the  Research  Subcommittee  on  May 
19  will  be  closed  to  the  public  from  3 
p.m.  to  adjournment.  The  meeting  of  the 
full  Council  will  be  closed  to  the  public 
on  May  21  from  approximately  9  a.m. 
until  adjournment.  The  closed  portions 
of  the  meetings  will  be  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  The  applications  and 
the  discussions  could  reveal 
confldential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  and  Subcommittee  meetings 
may  be  obtained  from  Dr.  John  C. 
Dalton,  Executive  Secretary,  National 
Deafness  and  Other  Communication 
Disorders  Advisory  Council,  National 
Institute  on  Deafness  and  Other 
Communication  Disorders,  National 
Institutes  of  Health,  Executive  Plaza 
South,  room  40GB,  Bethesda,  Maryland 
20892,  301-496-8693.  A  summary  of 
the  meetings  and  rosters  of  the  members 
may  also  be  obtained  from  his  office. 
For  individuals  who  plan  to  attend  and 
need  special  assistance  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  please 
contact  Dr.  Dalton  two  weeks  prior  to 
the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 
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Dated:  April  19, 1993. 
Satan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[PR  Doc  93-0512  Filed  4-22-93;  8:45  am) 

WUJNQ  COOC  4140-01-11 


National  Institute  on  DeafneM  and 
Other  Communication  Disorders; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  following  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  TTiese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  National  Institute  on 
Deahiess  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dates  of  Meeting:  May  6-7, 1993. 

Time  of  Meeting:  May  6 — 3  pm  to 
recess;  May  7 — 8  am  to  adjournment. 

Place  of  Meeting:  Holiday  Inn.  Fort 
Lee,  New  Jersey. 

Agenda:  Review  of  Program  Project 
Grant. 

Contact  Person:  Dr.  Craig  Jordan, 
Scientific  Review  Administrator, 
NIDCD/SRB.  Executive  Plaza  South, 
room  400B,  Bethesda,  Maryland  20892, 
(301)  496-8683. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 

Dated:  April  19. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-9509  Filed  4-22-93;  8:45  am] 

BKiJNO  COOC  4140-01-11 


National  Institute  on  Drug  Abuse; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Advisory  Council  on  I>rug 
Abuse,  National  Institute  on  E>rug  Abuse 
on  May  11-12, 1993.  at  the  National 
Institutes  of  Health,  Building  3lC, 


Conference  Room  10. 9000  Rockville 
Pike,  Bethesda,  Marvland  20892. 

The  meeting  will  be  open  to  the 
public  on  May  11  from  9  a.m.  to  1  p.m. 
and  on  May  12,  from  9  a.m.  to  5  p.m. 
for  announcements  and  reports  of 
administrative,  legislative,  and  program 
developments  in  the  drug  abuse  field. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  May  11 
from  1  p.m.  to  5  p.m.  for  the  review, 
discussion,  and  evaluation  of  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklav^Ti 
Building,  room  10-42,  5600  Fishers 
Lane,  Rockville,  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Dr.  Michael  S. 
Backenheimer,  room  10-42,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  (301/443-2755). 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Research  Scientist  Development  and 
Research  Scientist  Awards;  93.278,  Drug 
Abuse  National  Research  Service  Awards  for 
Research  Training;  93.279.  Drug  Abuse 
Research  Programs) 

Dated:  April  16. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-9507  Filed  4-22-93;  8:45  am) 
MLUNO  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meetings  of  the  Natiortal 
Heart,  Lung,  and  Blood  Advisory 
Council  and  Its  Research 
Subcommittee  and  Training 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  May  27-28,  1993, 
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National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  6,  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  will  meet  together  on 
May  26,  at  the  Marriott  Hotel,  Bethesda. 
Maryland. 

The  Council  meeting  will  be  open  to 
the  pubhc  on  May  27  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  section  10(d) 
of  Public  Law  92-463.  the  Council 
meeting  will  be  closed  to  the  public 
from  approximately  3:30  p.m.  to  recess 
on  May  27  and  from  8:30  a.m.  to 
adjournment  on  May  28  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  The  meetings  of  the 
Research  Subcommittee  and  the 
Training  Subcommittee  of  the  above 
Council  on  May  26,  will  be  closed  from 
7  p.m.  to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  appHcations.  These  applications 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496—4236,  will  provide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller,  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council.  Westwood 
Building,  room  7A-17,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892,  (301)  594-7454,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No«  93.837  Heart  and  Vascular 
Diseases  Research;  93.S38.  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 


Dated:  April  19, 1993. 
Simui  K.  Feldman, 

Committee  Management  Officer,  NIH. 
|FR  Doc.  93-9511  Filed  4-22-93;  8:45  am) 

BRUNO  COOC  4140-01-11 

National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Board  of  Scientific 
Counselors 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Heart,  Lung,  and  Blood 
Institute  on  June  3  and  4, 1993,  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Building  10.  room  7N238. 
Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  on  June  3 
and  from  9  a.m.  to  1  p.m.  on  June  4  for 
discussion  of  the  general  trends  in 
research  relating  to  cardiovascular, 
pulmonary  and  certain  hematologic 
diseases.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provision  set 
forth  in  section  552b(c)(6),  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
the  meeting  will  be  closed  to  the  public 
from  1  p.m.  to  adjournment  on  June  4, 
1993  for  the  review,  discussion,  and 
evaluation  of  individual  programs  and 
projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
phone  (301)  496-4236,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  Board  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Substantive  program  information  may 
be  obtained  from  Dr.  Edward  D.  Kom, 
Executive  Secretary  and  Director, 
Division  of  Intramural  Research,  NHLBI, 
NIH.  Building  10.  room  7N214,  phone 
(301) 496-2116. 


Dated:  April  19, 1993. 
SuMn  K.  Feldman, 

Committee  Management  Officer.  NIH. 
(FR  Doc  93-9515  Filed  4-22-93;  8:45  am] 

BHXINa  CODE  4140-01-M 


National  Institute  of  Mental  Health; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  National  Advisory  Mental  Health 
Council  and  the  review  committees  of 
the  National  Institute  of  Mental  Health 
(NIMH)  for  May  1993. 

These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discussion  of  NIMH  policy  issues  and 
will  include  current  administrative, 
legislative,  and  program  developments. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kiefler,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  summaries  of 
the  meetings  and  rosters  of  committee 
members,  upon  request. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  persons  indicated. 

Committee  Name:  National  Advisory 
Mental  Health  Council. 

Contact:  Carolyn  Strete,  Ph.D., 
Parklawn  Building,  room  9-105, 
Telephone:  301,  443-3367. 

Meeting  Date:  May  13-14, 1993. 

Place:  May  13 — Conference  Rooms  D 
and  E,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville.  MD  20857.  May  14— 
Building  31,  Conference  Room  10, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 

Open:  May  14,  8:30  a.m.  to 
adjournment. 

Closed:  May  13.  8:30  a.m.  to  5  p.m. 

Committee  Name: 
Neuropharmacology  and 
Neurochemistry  Review  Committee. 

Contact:  William  H.  Radcliff. 
Parklawn  Building,  room  9C-18. 
Telephone:  301,  443-3857. 
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Meeting  Date:  May  20-21, 1993. 

P/oce.- The  Hampshire  Hotel,  1310 
New  Hampshire  Avenue,  NW., 
Washington,  DC  20036. 

Open:  May  20, 1993,  8:30  a.m.-9:30 
a.m. 

C/osed:  May  20,  1993,  9:30  a.m.-5 
p.m.;  May  21,  1993,  8:30  a.m.- 
adjournment. 

Committee  Name:  Emotion  and 
Personahty  Review  Committee. 

Contact:  Sheri  L.  Schwartzback, 
Parklawn  Building,  room  9C-05, 
Telephone:  301,  443-4843. 

Meeting  Date:  May  27-28, 1993. 

Place:  Embassy  Suites  Hotel,  4300 
Military  Road,  NW..  Washington,  DC 
20015. 

Open:  May  27, 1993,  9  a.m.-9:30  a.m. 

Closed:  May  27, 1993,  9:30  a.ra.-5 
p.m.;  May  28, 1993,  8:30  a.m.- 
adjoumment. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research;  93.176.  ADAMHA 
Small  Instrumenfafion  Program  Grants; 
93.242.  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921.  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  April  16, 1993. 
Soum  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-9506  Filed  4-22-93;  8:45  am] 

mUMO  COOC  4140-01-M 


National  Institute  of  Mental  Health; 
Meeting* 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Advisory  Panel  on  Alzheimer's 
Disease  for  May  1993. 

This  meeting  will  be  open  for  the 
discussion  of  draft  material  for  the 
Panel's  fifth  annual  report  and  other 
business  before  the  advisory  panel. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer.  National  Institute 
of  Mental  Health.  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  area  code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated. 


Committee  Name:  Advisory  Panel  on 
Alzheimer's  Disease. 

Contact:  Theodore  Fine,  room  3C307, 
Gateway  Building.  Telephone:  301,  496- 
9350. 

Meeting  Date:  May  17-18, 1993. 

Place:  Madison  Hotel,  1177  15th 
Street,  NW.,  Washington,  DC  20005. 

Open:  May  17,  9  a.m.  to  5  p.m.  May 
18,  9  a.m.  to  adjournment. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  contact  person  named  above 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  April  15, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  SIH. 
(FR  Doc  93-9517  Filed  4-22-93;  8:45  am) 

BMJJNQ  COOC  4140-ei-H 


Recombinant  DNA  Research:  Actions 
under  the  Guidelines 

AGENCY:  National  Institutes  of  Health, 
PHS,  DHHS. 

ACTION:  Notice  of  actions  under  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 

SUtHMARY:  This  notice  sets  forth  eight 
actions  to  be  taken  by  the  Director, 
National  Institutes  of  Health  (NIH), 
under  the  May  7, 1986.  NIH  Guidelines 
for  Research  Involving  Recombinant 
DNA  Molecules  (51  FR  16958). 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  can  be  obtained 
from  Dr.  Nelson  A.  Wivel,  Director. 
Office  of  Recombinant  DNA  Activities 
(ORDA).  Office  of  Science  Policy  and 
Technology  Transfer,  National  Institutes 
of  Health.  Building  31.  room  4B11, 
Bethesda.  Maryland  20892.  (301)  496- 
9838. 

SUPPLEMENTARY  INFORMATION:  Today 
eight  actions  are  being  promulgated 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 
These  eight  proposed  actions  were 
published  for  comment  in  the  Federal 
Register  of  November  2. 1992  (57  FR 
49584).  and  February  12. 1993  (58  FR 
8500).  and  reviewed  and  recommended 
for  approval  by  the  NIH  Recombinant 
DNA  Advisory  Committee  (RAG)  at  its 


meetings  on  December  3-4. 1992.  and 
March  1-2. 1993. 

I.  Background  Information  and 
Decisions  on  Actions  Under  the  NIH 
Guidelines 

A.  Addition  of  Appendix  D-XXXX  to 
the  NIH  Guidelines 

In  a  letter  dated  October  5, 1992.  Dr. 
Michael  J.  Welsh.  Howard  Hughes 
Medical  Institution  Research 
Laboratories,  Iowa  Qty.  Iowa,  submitted 
a  human  gene  transfer  protocol  to  the 
RAG  for  formal  review  and  approval. 
The  title  of  this  protocol  is:  Cystic 
Fibrosis  Gene  Therapy  Using  an 
Adenovirus  Vector:  In  Vivo  Safety  and 
Efficacy  in  Nasal  Epithelium.  This 
request  was  published  for  comment  in 
the  Federal  Register  on  November  2. 
1992  (57  FR  49584). 

The  protocol  was  reviewed  during  the 
RAG  meeting  on  December  3-4. 1992. 
By  a  vote  of  16  in  favor,  0  opposed,  and 
no  abstentions,  the  RAC  recommended 
approval  of  the  protocol  with  the 
following  stipulations:  (1)  Deletion  of 
the  requirement  for  the  Ela  and  the  rat- 
1  transformation  assays  from  the 
protocol.  (2)  submission  of  the  complete 
adenovirus  vector  sequence,  and  (3) 
incorporation  of  minor  changes  in  the 
Informed  Consent  document. 

On  December  14,  1992.  and  February 
15. 1993.  Dr.  Welsh  submitted 
modifications  and  additional 
information  to  ORDA  as  requested  by 
the  RAC.  The  information  was  reviewed 
by  the  primary  reviewers,  and  it  was 
determined  that  the  additional 
documentation  satisfied  the  RAC's 
stipulations  for  approval  of  the  protocol. 
The  following  section  may  be  added  to 
Appendix  D: 

"Appendix  D-XXXX 

"Dr.  Michael  J.  Welsh,  Howard 
Hughes  Medical  Institute  Research 
Laboratories,  University  of  Iowa  College 
of  Medicine,  Iowa  City.  Iowa,  may 
conduct  experiments  on  3  cystic  fibrosis 
(CF)  patient*  S  18  years  of  age  with  mild 
to  moderate  disease.  This  Phase  I  study 
will  determine  the:  (1)  In  vivo  safety  and 
efficacy  of  the  administration  of  the 
replication-deficient  type  2  adenovirus 
vector,  Ad2/CFTR-1.  to  the  nasal 
epithelium;  (2)  efficacy  in  correcting  the 
CF  chloride  transport  defect  in  vivo;  and 
(3)  effect  of  adenovirus  vector  dosage  on 
safety  and  efficacy." 

I  accept  this  recommendation,  and 
Appendix  D-XXXX  of  the  NIH 
Guidelines  will  be  added  accordingly. 

B.  Addition  of  Appendix  D-XXXXI  to 
the  NIH  Guidelines 

In  a  letter  dated  October  7. 1992.  Dr. 
Ronald  G.  Crystal,  National  Institutes  of 


21738 


Federal  Regigter  /  Vol.  58,  No.  77  /  Friday,  April  23,  1993  /  NoUces 


Health,  Bethesda.  Maryland,  submitted 
a  human  gene  therapy  protocol  to  the 
RAC  for  formal  review  and  approval. 
The  original  title  of  this  protocol  was: 
Gene  Therapy  of  the  Respiratory 
Manifestations  of  Cystic  Fibmsis  using  a 
Replication  Deficient,  Recombinant 
Adenovirus  to  Transfer  the  Normal 
Human  Cystic  Fibrosis  Transmembrane 
Conductance  Regulator  cDNA  to  the 
Airway  Epithelium.  This  request  was 
published  for  comment  in  the  Federal 
Register  on  November  2, 1992  (57  FR 
49584). 

The  protocol  was  reviewed  during  the 
RAC  meeting  on  December  3-4. 1992. 
By  a  vote  of  17  in  favor.  0  opposed,  and 
no  abstentions,  the  RAC  recommended 
approval  of  the  protocol  with  the 
following  modifications:  (1)  The  patient 
eligibility  criterion  requiring  that 
patients  are  documented  to  be  sterile 
will  be  replaced  with  a  statement 
suggesting  that  all  patients  should 
exercise  appropriate  birth  control 
methods,  (2)  include  the  statement. 
"There  may  be  no  long  term  benefit  to 
patients  from  this  procedure"  in  the 
Informed  Consent  Document,  and  (3) 
revise  the  title  of  the  protocol  to  read  as 
follows:  A  Phase  I  Study,  in  Cystic 
Fibrosis  (CF)  Patients,  of  the  Safety, 
Toxicity,  and  Biological  Efficacy  of  a 
Single  Administration  of  a  Replication 
Deficient.  Recombinant  Adenovirus 
Carrying  the  cDNA  of  the  Normal 
Human  Cystic  Fibrosis  Transmembrane 
Conductance  Regulator  (CFTR)  Gene  in 
the  Lung,  and  (4)  demonstrate  that  there 
is  less  than  one  replication-competent 
adenovirus  particle  per  20  milliliters  of 
supernatant  (standard  dosage). 

On  February  4. 1993,  Dr.  Crystal 
submitted  the  modified  sections  of  the 
protocol  to  ORDA  except  for  the  data 
requested  in  modification  number  (4). 
Dr.  Crystal  stated  that  a  lot  release  has 
been  established  for  each  preparation. 
Lot  release  forms  with  the  relevant  data 
will  be  forwarded  to  ORDA  and  FDA 
simultaneously.  Approval  from  these 
agencies  must  be  obtained  before  the 
clinical  experiment  can  proceed.  This 
information  was  reviewed  by  the  RAC 
Executive  Secretary,  and  it  was 
determined  that  it  meets  the  request  of 
the  RAC.  The  following  section  may  be 
added  to  Appendix  D: 

"Appendix  D-XXXXI 

"Dr.  Ronald  G.  Crystal,  National 
Institutes  of  Health,  Bethesda. 
Maryland,  may  conduct  experiments  on 
10  cystic  fibrosis  (CF)  patients  S  21 
years  of  age.  Patients  will  receive  an 
initial  administration  of  the  replication- 
deficient  type  5  adenovirus  vector, 
AdCFTR.  to  their  left  nares.  If  no 
toxicity  is  observed  bom  intranasal 


administration,  patients  will  receive  a 
single  administration  of  AdCFTR  to  the 
respiratory  epithelium  of  their  left  large 
bronchi.  Five  groups  of  patients  (2 
patients  per  group)  will  he  studied 
based  on  increased  dosage 
administration  of  AdCFTR.  This  study 
will  determine  the:  (1)  in  vivo  safety  and 
efficacy  of  the  administration  of 
AdCFTR  into  the  respiratory 
epithelium;  (2)  efficacy  of  the  correction 
of  the  biologic  abnormalities  of  CF  in 
the  respiratory  epithelium;  (3)  duration 
of  the  biologic  correction;  (4)  efficacy  of 
the  correction  of  the  abnormal  electrical 
potential  difference  of  the  airway 
epithelial  sheet;  (5)  clinical  parameters 
relevant  to  the  disease  process;  and  (6) 
if  humoral  immunity  develops  against 
AdCFTR  sufficient  to  prevent  repeat 
administration." 

I  accept  this  recommendation,  and 
Appendix  XXXXI  of  the  NIH  Guidelines 
will  be  added  accordingly. 

C.  Addition  of  Appendix  D-XXXXII  of 
the  NIH  Guidelines 

In  a  letter  dated  December  7. 1992,  Dr. 
Kenneth  Culver.  Iowa  Methodist 
Medical  Center,  Des  Moines,  Iowa,  and 
Dr.  John  C.  Van  Gilder,  University  of 
Iowa,  Iowa  City.  Iowa,  indicated  the 
intention  to  submit  a  human  gene 
therapy  protocol  to  the  RAC  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  Gene  Therapy  for  the 
Treatment  of  Malignant  Brain  Tumors 
with  In  Vivo  Tumor  Transduction  with 
the  Herpes  Simplex  Thymidine  Kinase  • 
Gene/Ganciclovir  System.  This  request 
was  published  for  comment  in  the 
Federal  Register  on  February  12,  1993 
(58  FR  8500). 

The  protocol  was  reviewed  during  the 
RAC  meeting  on  March  1-2,  1993.  By  a 
vote  of  19  in  favor,  0  opposed,  and  no 
abstentions,  the  RAC  recommended 
approval  of  the  protocol  with  the 
following  modifications:  (1)  Patient 
eligibility  will  be  limited  to  those 
patients  who  have  measurable  residual 
tumor  immediately  following  the  post- 
operative procedure  as  demonstrated  by 
imaging  studies,  i.e.,  MRI  or  CT  scans. 
(2)  Patient  enrollment  in  the  protocol 
will  be  limited  to  15  patients.  If  a 
positive  1-esponse  is  observed  in  any  of 
the  first  15  patients,  the  investigators 
may  submit  a  request  to  treat  an 
additional  15  patients.  The  total  number 
of  patients  treated  will  be  divided 
between  Iowa  Methodist  Medical  Center 
and  the  University  of  Iowa.  (3) 
Following  3  injections  of  herpes 
simplex  thymidine  kinase  (HS-tk) 
vector-producing  cells  (VPC),  patients 
will  be  eligible  for  additional  treatments 
only  if  they  have  demonstrated  stable 
disease  for  a  minimum  of  6  months.  The 


following  section  may  be  added  to 
Appendix  D: 

"Appendix  D-XXXXH 

"Dr.  Kenneth  Culver,  Iowa  Methodist 
Medical  Center,  Des  Moines,  Iowa,  and 
Dr.  John  Van  Gilder,  University  of  Iowa. 
Iowa  City.  Iowa,  may  conduct 
experiments  on  15  patients  ^18  years  of 
age  with  recurrent  malignant  primary 
brain  tumors  or  lung,  melanoma,  renal 
cell  carcinoma,  or  breast  carcinoma, 
brain  metastases  who  have  failed 
standard  therapy  for  their  disease. 
Patient  eligibility  will  be  limited  to 
those  patients  who  have  measurable 
residual  tumor  immediately  following 
the  post-operative  procedure  as 
demonstrated  by  imaging  studies.  The 
number  of  patients  treated  will  be 
equally  divided  between  the  Iowa 
Methodist  Medical  Center  and  the 
University  of  Iowa.  If  a  positive 
response  is  observed  in  any  of  the  first 
15  patients,  the  investigators  may 
submit  a  request  to  treat  an  additional 
15  patients. 

"Following  surgical  debulking, 
patients  will  receive  a  maximum  of  3 
interlesional  injections  of  the  GlTkSvNa 
vector-producing  cell  line  (VPC)  to 
induce  regression  of  residual  tumor 
cells  by  ganciclovir  (GCV)  therapy. 
Patients  who  demonstrate  stable  disease 
for  a  minimum  of  6  months  following 
this  treatment  will  be  eligible  for 
additional  VPC  injections  and 
subsequent  GCV  therapy." 

I  accept  this  recommendation,  and 
Appendix  D-XXXXD  of  the  NIH 
Guidelines  will  be  added  accordingly. 

D.  Addition  of  Appendix  D-XXXXHIof 
the  NIH  Guidelines 

In  a  letter  dated  December  31. 1992. 
Drs.  Malcolm  Brenner.  Robert  Krance, 
Helen  E.  Heslop,  Victor  Santana,  and 
James  Ihle  of  the  St.  Jude  Children's 
Research  Hospital,  Memphis. 
Tennessee,  submitted  a  human  gene 
transfer  protocol  to  the  RAC  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  Assessment  of  the  Efficacy 
of  Purging  by  Using  Gene-Marked 
Autologous  Marrow  Transplantation  for 
Children  with  Acute  Myelogenous 
Leukemia  in  First  Complete  Remission. 
This  request  was  published  for 
comment  in  the  Federal  Register  on 
February  12, 1993  (58  FR  8500). 

The  protocol  was  reviewed  during  the 
RAC  meeting  on  March  1-2, 1993.  By  a 
vote  of  17  in  favor,  0  opposed,  and  no 
abstentions,  the  RAC  recommended 
approval  of  the  protocol.  The  following 
section  may  be  added  to  Appendix  D: 


"Appendix  D-XXXXm 

"Dr«.  Malcolm  Brenner,  Robert 
Krance,  Helen  E.  Heslop,  Victor   . 
Santana,  and  James  Ihle,  St.  Jude 
Children's  Research  Hospital,  Memphis. 
Tennessee,  may  conduct  experiments  on 
35  patients  ^1  year  and  S21  years  of  age 
at  tna  time  of  initial  diagnosis  of  acute 
myelogenous  leukemia  (AML).  The 
investigators  will  use  the  two  retroviral 
vectors,  LNL6  and  GlNa,  to  determine 
the  efficacy  of  the  bone  marrow  purging 
techniques:  4* 

hydroxyperoxicydophosphamide  and 
interleukin-2  (IL-2)  activation  of 
endogenous  cytotoxic  effector  cells,  in 
preventing  relapse  ftxjm  the  reinfusion 
of  autologous  bone  marrow  cells." 

I  accept  this  recommendation,  and 
Appendix  E>-XXXXin  of  the  NIH 
Guidelines  will  be  added  accordingly. 

E.  Addition  of  Appendix  D-XXXXIV  of 
the  NIH  Guidelines 

In  a  letter  dated  December  31. 1992. 
Drs.  Helen  E.  Heslop.  Malcolm  Brenner, 
and  Qiona  Rooney  of  the  St.  Judes 
Children's  Research  Hospital,  Memphis. 
Tennessee,  submitted  a  human  gene 
transfer  protocol  to  the  RAC  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  Administration  of  Neomycin 
Resistance  Gene  Marked  EBV  Specific 
Cytotoxic  T  Lymphocytes  to  Fecipients 
of  Mismatched-Related  or 
Phenotypically  Similar  Unrelated  Donor 
Marrow  Grafts.  This  request  was 
unpublished  for  comment  in  the 
Federal  Register  on  February  12, 1993 
(58  PR  8500). 

The  protocol  was  reviewed  during  the 
RAC  meeting  on  March  1-2. 1993.  By  a 
vote  of  19  in  favor,  0  opposed,  and  no 
abstentions,  the  RAC  recommended 
approval  of  the  protocol.  The  following 
section  may  be  added  to  Appendix  D. 

"Appendix  D-XXXXIV 

"Drs.  Helen  E.  Heslop,  Malcolm 
Brenner,  and  Cliona  Rooney,  St  Jude 
Children's  Research  Hospital,  Memphis, 
Tennessee,  may  conduct  experiments  of 
35  patients  ^21  years  of  age  who  will  be 
recipients  of  mismatched-related  or 
phenotypically  similar  unrelated  donor 
marrow  grafts  for  leukemia.  In  this 
Phase  I  dose  escalation  study, 
spontaneous  IjTnphoblastoid  cell  lines 
will  be  established  that  express  the 
same  range  of  Epstein-Barr  Virus  (EBV) 
encoded  proteins  as  the  recipient.  These 
EBV-speciBc  cell  lines  will  be 
transduced  with  the  LNL6  or  GlNa 
retroviral  vector  and  readministered  at 
the  time  of  bone  marrow  transplant. 
This  study  will  determine:  (1)  survival 
and  expansion  of  these  EBV-speciHc  cell 
lines  ia  vivo,  (2)  the  ability  of  these 
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adoptively  transferred  cells  to  confer 
protection  against  EBV  infection,  and  (3) 
appropriate  dosage  and  administration 
schedules." 

I  accept  this  recommendation,  and 
Appendix  D-XXXXIV  of  the  NIH 
Guidelines  will  be  added  accordingly. 

F.  Addition  to  Appendix  D-XXXXV  to 
the  NIH  Guidelines 

In  a  letter  dated  December  23. 1992. 
Drs.  Robert  W.  Wilmott  and  Jeffrey 
Whitsett.  Children's  Hospital  Medical 
Center.  Qncinnati,  Ohio,  and  Dr.  Bruce 
Trapnell,  Genetic  Therapy,  Inc.,  in 
Gaithersburg,  Maryland,  indicated  the 
intention  to  submit  a  human  gene 
therapy  protocol  to  the  RAC  for  formal 
review  and  approval.  The  title  of  this 
protocol  is:  A  Phase  I  study  of  Gene 
Therapy  of  Cystic  Fibrosis  Utilizing  a 
Rephcation  Deficient  Recombinant 
Adenovirus  Vector  to  Deliver  the 
Human  Cystic  Fibrosis  Tfansmembrane 
Conductance  Regulatory  cDNA  to  the 
Airways.  This  request  was  published  for 
comment  in  the  Federal  Register  on 
February  12. 1993  (58  FR  8500). 

The  protocol  was  reviewed  during  the 
RAC  meeting  on  March  1-2, 1993.  By  a 
vote  of  16  in  favor,  0  opposed,  and  2 
abstentions,  the  RAC  recommended 
approval  of  the  protocol  with  the 
following  modification:  (1)  the  second 
administration  of  the  adenovirus  vector 
(AdlCF2),  and  associated  procedures, 
will  be  eliminated  from  the  protocol. 
The  RAC  recommended  that  the 
investigators  should  attempt  to  obtain  a 
level  of  sensitivity  adequate  to  detect 
one  replication-competent  virus  particle 
per  patient  dose,  i.e.,  20  miHiliter  of 
retroviral  vector  supernatant. 

On  March  18.  1993.  Dr.  Wilmott 
submitted  the  modified  protocol  to 
ORDA.  The  modifled  protocol  was 
reviewed  by  the  RAC  Executive 
Secretary,  and  jt  was  determined  that  it 
meets  the  request  of  the  RAC.  The 
following  section  may  be  added  to 
Appendix  D: 

"Appendix  D-XXXXV 

"Drs.  Robert  W.  Wilmott  and  Jeffrey 
Whitsett,  Children's  Hospital  Medical 
Center,  Qncinnati.  Ohio,  and  Dr.  Bruce 
Trapnell,  Genetic  Therapy,  Inc.. 
Gaithersburg,  Maryland,  may  conduct 
experiments  on  15  cystic  fibrosis  (CF) 
patients  who  have  mild  to  moderate 
disease  ^  21  years  of  age.  The 
replication-deficient  type  5  adenovirus 
vector.  AvlCF2.  will  be  administered  to 
the  nasal  and  lobar  bronchial  respiratory 
tract  of  patients.  This  study  will 
demonstrate  the:  (1)  expression  of 
normal  cystic  fibrosis  transmembrane 
conductance  regulator  (CFTR)  nRNA  in 
vivo.  (2)  synthesis  of  CFTR  protein,  and 


(3)  correction  of  epithelial  cell  cAMP 
dependent  Cl  ~  jsermeability.  The 
pharmacokinetics  of  CFTR  expression 
and  ability  to  re-infect  the  respiratory 
tract  with  AvCF2  will  be  determined. 
Systemic  and  local  immunologic 
consequences  of  AvlCF2  infection,  the 
time  of  viral  survival,  and  potential  for 
recombination  or  complementation  of 
the  virus  will  be  monitored." 

I  accept  this  recommendation,  and 
Appendix  XXXXV  of  the  NIH 
Guidelines  will  be  added  accordingly. 

G.  Amendment  to  the  "Points  To 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  Into  the  Genome  of 
Human  Subjects"  Regarding  the  Use  of 
Compassionate  Plea 

In  a  letter  dated  December  7, 1992.  Dr. 
Ivor  Royston  of  the  San  Diego  Regional 
Cancer  Center.  San  Diego,  California, 
requested  a  compassionate  plea 
approval  for  a  human  gene  therapy 
protocol.  This  RAC  established  a 
working  group  to  develop  policy 
regarding  compassionate  plea 
exemptions. 

The  Points  to  Consider  (March  1, 
1990.  55  FR  7443)  provide  guidance  to 
scientists  and  clinical  investigators 
submitting  human  gene  therapy/transfer 
protocols.  During  the  RAC  meeting  on 
January  14,  1993.  the  committee 
adopted  the  following  preliminary 
policy  statement  regarding  the  approval 
of  human  gene  therapy  protocols  on  an 
expedited  basis.  The  following  original 
statement  included  the  following 
elements  which  are  not  listed  in  order 
of  importance,  but  are  simply  meant  to 
be  inclusive  oif  the  issues  that  need  to 
be  addressed;* 

"1.  NIH  will  strongly  emphasize  that 
the  standard  method  of  protocol 
submission  is  highly  preferred. 

"2.  The  RAC  will  consider  single 
patient  protocols. 

"3.  There  will  be  no  attempt  to 
distinguish  between  research  and 
treatment  in  the  consideration  of 
protocols. 

"4.  Regardless  of  the  method  of 
review,  the  criteria  must  be  the  same  for 
all  protocols. 

"5.  When  time-sensitive 
circumstances  prevail,  the  NIH  will  do 
an  internal  review. 

"6.  To  the  extent  that  it  is  legally  and 
practically  possible,  the  Director  of  NIH 
will  ask  NIH  experts,  RAC  members, 
and  other  experts  to  participate  in 
protocol  review. 

"7.  Among  other  factors  to  be 
considered  by  the  Director  of  NIH.  is  the 
consanguinity  of  the  new  protocol  to 
existing  protocols. 
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"8.  The  NIH  wiK  report  to  the  RAC 
following  its  internal  review. 

"9.  Protocols  that  are  deferred  or  not 
approved  by  the  RAC  in  its  normal 
review  process,  are  not  eligible,  for 
expedited  review. 

"10.  In  the  development  of  any 
documents  that  are  a  part  of  this  policy 
statement,  the  terms,  compassionate  use 
and  compassionate  treatment,  will  be 
deliberately  avoided." 

This  preliminary  policy  statement 
was  published  for  comment  in  the 
Federal  Register  on  February  12.  1993 
(58  FR  8500). 

During  the  March  1-2, 1993.  meeting, 
the  RAC  reviewed  the  preliminary 
pohcy  statement.  By  a  vote  of  16  in 
favor.  0  opposed,  and  no  abstentions, 
the  RAC  recommended  that  the 
following  section  be  added  to  the  Points 
to  Consider: 

"VI.  Procedures  to  be  Followed  for 
Expedited  Review 

"1.  An  investigator  submitting  a 
request  to  the  NIH  for  expedited  review 
of  a  gene  transfer  protocol  must  provide 
detailed  information  regarding  the 
necessity  of  expedited  review. 

"2.  No  protocol  shall  be  considered 
without  Institutional  Biosafety 
Committee  (IBC)  and  Institutional 
Review  Board  (IRB)  approval. 

"3.  At  this  time,  all  gene  transfer 
protocols  must  be  considered 
experimental. 

"4.  Regardless  of  the  method  of 
review,  the  Points  to  Consider  must  be 
the  standard  of  review  for  all  gene 
transfer  protocols. 

"5.  Review  of  such  protocols  may 
include  intramural  NIH  experts  but 
must  include  extramural  experts. 

"6.  Among  other  factor  \%he 
considered  by  the  reviewers,  is  the 
similarity  of  the  new  protocol  to 
previously  approved  protocols. 

"7.  The  NIH  will  report  to  the  RAC 
following  expedited  review  and  will 
include  all  of  the  materials  on  which  the 
decision  was  based.  The  RAC  will 
formally  review  the  protocol  at  its  next 
scheduled  meeting.  Patient  privacy  will 
be  maintained. 

"8.  Protocols  that  are  deferred  or  not 
approved  by  the  RAC  in  its  normal 
review  process  are  not  eligible  for 
expedited  review.  No  protocol  shall 
have  more  than  one  patient  approved 
under  expedited  review. 

"9.  As  requested  in  the  context  of 
non-expedited  review,  none  of  the  costs 
of  the  experimental  protocol  should  be 
borne  by  the  patient  or  the  patient's 
family. 

"10.  Data  on  all  patients  undergoing 
gene  transfer  shall  be  provided  to  the 
RAC  within  six  months  of  the 
procedure." 


I  accept  this  recommendation,  and  the 
Points  to  Consider  of  the  NIH  Guidelines 
will  now  contain  this  new  addition. 

H.  Amendment  to  the  Points  To 
Consider  Regarding  the  Separation  of 
the  Gene  Marking  Informed  Consent 
Document  From  the  Therapeutic 
Informed  Consent  Documents 

During  the  September  14-15.  1992, 
RAC  meeting.  Dr.  Leonard  Post 
requested  that  when  a  gene  transfer 
protocol  is  submitted  as  an  addition  to 
an  IRB-approval  clinical  protocol,  the 
principal  investigator  should  submit 
two  separate  informed  consent 
documents,  one  for  the  gene  marking 
procedures  and  one  for  the  therapeutic 
portion  of  the  protocol.  In  the  Points  to 
Consider,  Part  I-D— Informed  Consent 
(March  1. 1990.  55  FR  7446),  a  new 
sentence  would  be  added  to  the 
introductory  paragraph: 

"When  gene  transfer  is  a  procedure 
separate  from  the  therapeutic  protocol, 
an  informed  consent  document  should 
be  submitted  for  both  the  gene  marking 
and  therapeutic  procedures." 

This  request  was  published  for 
comment  in  the  Federal  Register  on 
February  12. 1993  (58  FR  8500). 

The  request  was  reviewed  during  the 
RAC  meeting  on  March  1-2. 1993.  By  a 
vote  of  17  in  favor.  0  opposed,  and  no 
abstentions,  the  RAC  recommended  that 
the  following  sentence  be  added  to  the 
introductory  paragraph  of  Section  I-D — 
Informed  Consent: 

"When  gene  transfer  is  a  procedure 
separate  from  a  clinical  protocol, 
informed  consent  documents  should  be 
submitted  for  both  the  gene  transfer  and 
clinical  protocols." 

I  accept  this  recommendation  and  the 
Points  to  Consider  of  the  NIH  Guidelines 
will  now  contain  this  new  addition. 

n.  Summary  of  Actions 

A.  Addition  of  Appendix  D-XXXX  to 
the  NIH  Guidehnes 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Michael  J.  Welsh,  Howard 
Hughes  Medical  Institute  Research 
Laboratories,  University  of  Iowa  College 
of  Medicine,  Iowa  City.  Iowa,  may 
conduct  experiments  on  3  cystic  fibrosis 
(CF)  patients  2  18  years  of  age  with  mild 
to  moderate  disease.  This  Phase  I  study 
will  determine  the:  (1)  in  vivo  safety  and 
efficacy  of  the  administration  of  the 
replication-deficient  type  2  adenovirus 
vector,  Ad2/CFTR-1.  to  the  nasal 
epithelium;  (2)  efficacy  in  correcting  the 
CF  chloride  transport  defect  in  vivo;  and 
(3)  efi'ect  of  adenovirus  vector  dosage  on 
safety  and  efficacy." 


B.  Addition  of  Appendix  D-XXXXI  to 
the  NIH  Guidelines 

The  following  section  is.added  to 
Appendix  D: 

"Dr.  Ronald  G.  Crystal,  National 
Institutes  of  Health,  Bethesda, 
Maryland,  may  conduct  experiments  on 
10  cystic  fibrosis  (CF)  patients  ^  21 
years  of  age.  Patients  will  receive  an 
initial  administration  of  the  replication- 
deficient  type  5  adenovirus  vector, 
AdCFTR,  to  their  left  nares.  If  no 
toxicity  is  observed  from  intranasal 
administration,  patients  will  receive  a 
single  administration  of  AdCFTR  to  the 
respiratory  epithelium  of  their  left  large 
bronchi.  Five  groups  of  patients  (2 
patients  per  group)  will  be  studied 
based  on  increased  dosage 
administration  of  AdCFTR.  This  study 
will  determine  the:  (1)  in  vivo  safety  and 
efficacy  of  the  administration  of 
AdCFTR  into  the  respiratory 
epithelium;  (2)  efficacy  of  the  correction 
of  the  biologic  abnormalities  of  CF.in 
the  respiratory  epithelium;  (3)  duration 
of  the  biologic  correction;  (4)  efficacy  of 
the  correction  of  the  abnormal  electrical 
potential  difference  of  the  airway 
epithelial  sheet;  (5)  clinical  parameters 
relevant  to  the  disease  process;  and  (6) 
if  humoral  immunity  develops  against 
AdCFTR  sufficient  to  prevent  repeat 
administration." 

C.  Addition  of  Appendix  D-XXXXIIof 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Dr.  Kenneth  Culver,  Iowa  Methodist 
Medical  Center,  Des  Moines,  Iowa,  and 
Dr.  John  Van  Gilder,  University  of  Iowa, 
Iowa  City,  Iowa,  may  conduct 
experiments  on  15  patients  ^18  years  of 
age  with  recurrent  malignant  primary 
brain  tumors  or  lung,  melanoma,  renal 
cell  carcinoma,  or  breast  carcinoma 
brain  metastases  who  have  failed 
standard  therapy  for  their  disease. 
Patient  eligibiUty  will  be  limited  to 
those  patients  who  have  measurable 
residual  tumor  immediately  following 
the  post-operative  procedure  as 
demonstrated  by  imaging  studies.  The 
number  of  patients  treated  will  be 
equally  divided  between  the  Iowa 
Methodist  Medical  Center  and  the 
University  of  Iowa.  If  a  positive 
response  is  observed  in  any  of  the  first 
15  patients,  the  investigators  may 
submit  a  request  to  treat  an  additional 
15  patients. 

"Following  surgical  debulking, 
patients  will  receive  a  maximum  of  3 
intralesional  injections  of  the  GlTkSvNa 
vector-producing  cell  line  (VPC)  to 
induce  regression  of  residual  tumor 
cells  by  ganciclovir  (GCV)  therapy. 


Patients  who  demonstrate  stable  disease 
for  a  minimum  of  6  months  following 
this  treatment  will  be  eligible  for 
additional  VPC  injections  and 
subsequent  GCV  therapy." 

D.  Addition  of  Appendix  D-XXXXJlIof 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

''Urj.  Malcolm  Brenner,  Robert 
Krance,  Helen  E.  Heslop,  Victor 
Santana,  and  James  Ihle,  St.  Jude 
Children  s  Research  Hospital,  Memphis, 
Tennessee,  may  conduct  experiments  on 
35  patients  1 1  year  and  S  21  years  of 
age  at  the  time  of  initial  diagnosis  of 
acute  myelogenous  leukemia  (AML). 
The  investigators  will  use  the  two 
retroviral  vectors,  LNL6  and  GlNa,  to 
determine  the  efficacy  of  the  bone 
marrow  purging  techniques:  4- 
hydroxyperoxicyclophosphamide  and 
interleukin-2  (IL-2)  activation  of 
endogenous  cytotoxic  effector  cells,  in 
preventing  relapse  from  the  reinfusion 
of  autologous  bone  marrow  cells." 

E.  Addition  of  Appendix  D-XXXXIVof 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

"Drs.  Helen  E.  Heslop,  Malcolm 
Brenner,  and  Cliona  Rooney,  St  Jude 
Children's  Research  Hospital,  Memphis, 
Tennessee,  may  conduct  experiments  of 
35  patients  £21  years  of  age  who  will  be 
recipients  of  mismatched-related  or 
phenotypically  similar  unrelated  donor 
marrow  grafts  for  leukemia.  In  this 
Phase  I  dose  escalation  study, 
spontaneous  lymphoblastoid  cell  lines 
will  be  established  that  express  the 
same  range  of  Epstein-Barr  Virus  (EB  V) 
encoded  proteins  as  the  recipient.  These 
EBV-specific  cell  lines  will  be  * 

transduced  with  LNL6  or  GlNa  and 
readministered  at  the  time  of  bone 
marrow  transplant.  This  study  will 
determine:  (1)  survival  and  expansion  of 
these  EBV-specific  cell  lines  in  vivo.  (2) 
the  ability  of  these  adoptively 
transfened  cells  to  confer  protection 
against  EBV  infection,  and  (3) 
appropriate  dosage  and  adminstration 
schedules." 

F.  Addition  to  Appendix  D-XXXXV  to 
the  NIH  Guidelines 

The  following  section  is  added  to 
Appendix  D: 

•T>TS.  Robert  W.  Wilmott  and  Jeffrey 
Whitsett.  Children's  Hospital  Medical 
Center,  Cincinnati,  Ohio,  and  Dr.  Bruce 
Trapnell.  Genetic  Therapy,  Inc., 
Gaithersburg,  Maryland,  may  conduct 
experiments  on  15  cystic  fibrosis  (CF) 
patients  who  have  mild  to  moderate 
disease  2  21  years  of  age.  The 
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replication-deficient  type  5  adenovirus 
vector,  AvlCF2,  will  be  administered  to 
the  nasal  and  lobar  bronchial  respiratory 
tract  of  patients.  This  study  will 
demonstrate  the:  (1)  expression  of 
normal  cystic  fibrosis  transmembrane 
conductance  regulator  (CFTR)  mRNA  in 
vivo,  (2)  synthesis  of  CFTR  protein,  and 
(3)  correction  of  epithelial  cell  cAMP 
dependent  Cl  permeability.  The 
pharmacokinetics  of  CFTR  expression 
and  ability  to  re-infect  the  respiratory 
tract  with  AvCF2  will  be  determined. 
Systematic  and  local  immunologic 
consequences  of  AvlCF2  infection,  the 
time  of  viral  survival,  and  potential  for 
recombination  or  complementation  of 
the  virus  will  be  monitored." 

G.  Amendment  to  the  "Points  To 
Consider  in  the  Design  and  Submission 
of  Protocols  for  the  Transfer  of 
Recombinant  DNA  Into  the  Genome  of 
Human  Subjects"  Regarding  the  Use  of 
Compassionate  Plea 

The  following  section  is  added  to  the 
Points  to  Consider  of  the  NIH 
Guidelines: 

"VI.  Procedures  to  be  Followed  for 
Expedited  Review 

"1.  An  investigator  submitting  a 
request  to  the  NIH  for  expedited  review 
of  a  gene  transfer  protocol  must  provide 
detailed  information  regarding  the 
necessity  of  expedited  review.  .< 

"2.  No  protocol  shall  be  considered 
without  Institutional  Biosafety 
Committee  (IBC)  and  Institutional 
Review  Board  (IRB)  approval. 

"3.  At  this  time,  all  gene  transfer 
protocols  must  be  considered 
experimental. 

"4.  Regardless  of  the  method  of 
review,  the  Points  to  Consider  must  be 
the  standard  of  review  for  all  gene 
transfer  protocols. 

"5.  Review  of  such  protocols  may 
include  intramural  NIH  experts  but 
must  include  extramural  experts. 

"6.  Among  other  factors  to  be 
considered  by  the  reviewers,  is  the 
similarity  of  the  new  protocol  to 
previously  approved  protocols. 

"7.  The  NIH  will  report  to  the  RAC 
following  expedited  review  and  will 
includ?  all  of  the  materials  on  which  the 
decision  was  based.  The  RAC  will 
formally  review  the  protocol  at  its  next 
scheduled  meeting.  Patient  privacy  will 
be  maintained. 

"8.  Protocols  that  are  deferred  or  not 
approved  by  the  RAC  in  its  normal 
review  process  are  not  eUgible  for 
expedited  review.  No  protocol  shall 
have  more  than  one  patient  approved 
under  expedited  review. 

"9.  As  requested  in  the  context  of 
non-expedited  review,  none  of  the  costs 


of  the  experimental  protocol  should  be 
borne  by  the  patient  or  the  patient's 
family. 

"10.  Data  on  all  patients  undergoing 
gene  transfer  shall  be  provided  to  the 
RAC  within  six  months  of  the 
procedure." 

H.  Amendment  to  the  Points  To 
Consider  Regarding  the  Separation  of 
the  Gene  Marking  Informed  Consent 
Document  From  the  Therapeutic 
Informed  Consent  Documents 

In  the  Points  to  Consider,  Part  I-D— 
Informed  Consent  (March  1, 1990,  55  FR 
7446),  a  new  sentence  would  be  added 
to  the  introductory  paragraph: 

"When  gene  transfer  is  a  procedure 
separate  from  a  clinical  protocol, 
informed  consent  documents  should  be 
submitted  for  both  the  gene  transfer  and 
clinical  protocols." 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592)  requires  a  statement  concerning 
the  official  government  programs 
contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists 
in  its  announcements  the  number  and 
title  bf  affected  individual  programs  for 
the  guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  to  be  not  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
hst  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  HIH  invites 
readers  to  direct  questions  to  the 
information  address  above  about 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

Effective  Date:  April  16. 1993. 
Benudine  Healy. 

Director,  National  Institutes  of  Health. 
[FR  Doc.  93-9503  Filed  4-22-93;  8:45  am] 
MLUNO  COOC  4140-01-M 


Public  Heatth  Servtc* 

Agency  Forma  Submitted  to  ttte  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
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collection  re<{uests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  %vith 
the  Paperwork  Reduction  Act  (44  U.S.C  - 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 


was  last  published  on  Friday.  April  9, 
1993. 

(Call  PHS  Reports  Clearance  Officer 
on  202-245-2100  for  copies  of  request). 

1.  Grant  Program  for  Scholarships  for 
the  Undergraduate  Education  of 
Professional  Nurses  (SUEPN>— Form— 


0915-0141— The  Employment      ' 
Verification  Form  is  used  to  track 
compliance  of  nurse  recipients  during 
the  obligated  service  period. 
Respondents:  Individuals  or 
households;  Businesses  or  other  for- 
profit:  Non-profit  institutions 


Trtte 

No.  ofresporxi- 
ents 

No.  ofra- 
sponaes  per  re- 
spondent 

Average 

burden  per 

response 

Emptoyment  Verification  Fonn  (Radpienis) „_ 

Fmpioyment  Verification  Form  (Emptoyers) 

300 
300 

1 
1 

.17  hours. 
.08  hours. 
75  hours.) 

Estimate  Total  Annoai  Borden „ 

2.  National  Survey  of  Physicians 
Concerning  Perceptions  of  £)rug 
Labehng  and  the  Brief  Summary — 
New — ^The  purpose  of  this  survey  is  to 
provide  information  for  the  Food  and 
Drug  Administration's  Center  for  Drug 
Evaluation  and  Research  labeling 
planning  and  development  A  national 
survey  of  office-based  practicing 
physicians  will  examine  the  perceived 
usefulness  and  effectiveness  of 
communication  of  the  information  in 
prescription  drug  labeling  and  the 


summary  of  labeling  included  in 
prescription  drug  product  advertising. 
Respondents:  Businesses  or  other  for- 
profit;  Number  of  Respondents:  392; 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  per  Response:  .3 
hours;  Estimated  Annual  Burden:  118 
hours. 

3.  Reporting  and  Recordkeeping 
Requirements  for  Electronic  Products 
Under  Public  Law  90-602 — General 
Requirements — 0915-0025 — In  order  to 
protect  the  pubUc  bora  unnecessary 


exposiire  to  radiation  from  electronic 
products,  th6  Food  and  Drug 
Administration  must  collect  certain 
information  from  manufacturers  and 
dealers/distributors  about  electronic 
products  they  sell  and  install. 

Note:  FDA  is  In  the  process  of  amending 
the  5-year  retention  period  from  some 
dealers/distributors. 

Respondents:  Businesses  or  other-for- 
profit;  Small  businesses  or 
organizations: 


TWe 


Reporting  Requirenwnts  for  Eiectronk;  Products— General  21  CFR  1002,  1003,  1004   1005 

&  1010  ^.. 

RecofdKeeptng  Requirerr^ents  for  Eiectronk:  Products— Generrt  21  CFR  1002  .''"""""""'Z'. 

Estimate  Total  Anrxial  Burder>— 1 ,389.414. 


Numt>ero(  re- 
spondents 


1,635 
43,635 


Number  of  re- 
sponses per 
resporxtont 


14.5 
29.7 


Average  bur- 
den per  re- 
sponse 


3.94  hrs. 
29.7  hrs. 


4.  Cancer  Prevention  Awareness;  The 
Black  College  as  a  Resource;  Medical 
and  other  Health  Professional  Schools — 
New— This  data  collection  will  aid  the 
National  Cancer  Institute's  efforts  to 
effectively  utilize  historically  black 
institutions  in  health  promotion 
activities,  especially  focusing  on  cancer 
prevention.  This  data  will  also  provide 
the  NCI  with  a  foundation  for  planning 
and  developing  further  cancer 


prevention  intervention  research 
appropriate  to  the  target  population. 
Respondents:  Individuals  or 
households;  Small  businesses  or 
organizations;  Number  of  Respondents: 
18,885;  Number  of  Responses  per 
Respondent:  1;  Average  Burden  per 
Response:  0.1765  hours;  Estimated 
Annual  Burden:  4.661  hours. 

5.  Substance  Abuse  Prevention  and 
Treatment  (SAPT)  Block  Grant  45  CFR 


part  96 — New — This  interim  final  rule 
provides  guidance  for  States  regarding 
the  SAPT  Block  Grant  legislation.  The 
rule  implements  the  reporting  and 
application  requirements  of  Public  Law 
102-321  (42  U.S.C  300x-21  to  -35)  by 
specifying  the  content  of  the  State's 
annual  report  on  an  application  for 
block  grant  funds.  Respondents:  State  or 
local  governments. 


Title 


Reporting: 

Recofdkeeping  45  CFR  96.129(a)(13) 


Number  of  re- 
sporxlents 


60 


Estimate  Total  Amuai  Burden— 960  hours. 

Note— The  OMB  approval  for  the  application  will  be  sought  separate. 


NurT*er  of  re- 
sponses par 
respondent 


Average  tHir- 
den  per  re- 
sponse 


16  hrs. 


OMB  Desk  Officer:  Shannah  Koss. 

Written  comments  and 
laccmmendations  for  the  proposed 


information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 


at  the  following  address:  Human 
Resources  and  Housing  Branch.  New 


\i 
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Executive  Office  Building,  room  3002. 
Washington,  DC  20503. 

Dated:  April  19, 1993. 
James  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 

Health  Planning  and  Evaluation. 

[FR  Doc.  93-9518  Filed  4-22-93;  8:45  am) 

MLUNQ  COOC  41M-17-M 


Centers  for  Disease  Control  and 
Prevention  Statement  of  Organization, 
Functions,  and  Delegations  of 
Authority 

Part  H.  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980.  as  amended 
most  recently  at  58  FR  7569.  dated 
February  8, 1993)  is  amended  to  reflect 
the  transfer  of  functions  for  real 
property  and  space  management  from 
the  Engineering  Services  Office.  Office 
of  Program  Support,  to  the  Office  of  the 
Director,  Office  of  Program  Support. 

Section  HC-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

After  the  functional  statement  for  the 
Office  of  Program  Support  (HCA5). 
Office  of  the  Director  (HCA5A),  Physical 
Security  Activity  (HCA5A2).  insert  the 
following: 

Real  Property  and  Space  Management 
Activity  (HCA5A3).  (1)  Conducts  the 
Real  Property  and  Space  Management 
program  throughout  CDC.  including  the 
acquisition  of  leased  space,  the 
purchase  and  disposal  of  real  property 
for  CDC  (with  emphasis  on  current  and 
long-range  planning  for  the  utilization 
of  existing  and  future  real  property 
resources);  (2)  provides  technical 
assistance  in  space  planning  to  meet 
programmatic  needs;  (3)  administers 
day-to-day  management  of  leased 
facilities  and  ensures  contract 
compliance  by  lessors;  (4)  provides 
technical  assistance  and  prepares 
contract  specifications  for  all  repair  and 
improvement  projects  in  leased  space; 
.(5)  maintains  Uaison  with  the  General 
Services  Administration  Regional 
Offices;  (6)  performs  all  functions 
relating  to  leasing  and/ or  acquisition  of 
real  property  under  CDC  delegation  of 
authority  for  leasing  special  purpose 
space;  (7)  coordinates  the  relocation  of 
CDC  personnel  within  owned  and 
leased  space. 

Following  the  title  Engineering 
Services  Office  (HCA52).  delete  the 


functional  statement  in  its  entirety  and 
insert  the  following: 

(1)  Operates,  mamtains.  repairs,  and 
modifies  CDC's  Atlanta  area  plant 
faciUties;  and  conducts  a  maintenance 
and  repair  program  for  CDC's  program 
support  e<^uipment; 

12)  Carries  out  facilities  planning 
functions  for  CDC,  including  new  or 
expanded  faciUties.  and  a  major  repair 
and  improvement  program; 

(3)  Develops  services  for  new. 
improved,  and  modified  equipment  to 
meet  program  needs; 

(4)  Provides  technical  assistance  for 
and  reviews  maintenance  and  operation 
programs  of  field  installations  and 
recommends  appropriate  action;  and 

(5)  Maintains  liaison  with  the 
Division  of  Health  Facilities  Planning  of 
the  Office  of  the  Assistant  Secretary  for 
Health. 

Dated:  April  14. 1993. 

William  L  Roper, 

Dirsctor.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  93-9494  Filed  4-22-93;  8:45  am) 

BtUJNG  CODE  4IM>-1t-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-93-3614] 

Submission  of  Proposed  Information 
Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street. 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 


8UPPt.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Pap>erwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
Information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C  3535{d}. 

Dated:  April  6, 1993. 

John  T.  Murphy, 

Director,  IRM  Policy  and  Management 
Division. 

Submission  of  Proposed  Information 
Collection  to  OMB 

Proposal:  Evaluation  of  the  Nehemiah 
Program. 

Office:  Policy  Development  and 
Research. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
program  provides  funding  to  non-profit 
organizations  in  order  to  create 
homeownership  opportunities  for  low 
and  moderate-income  households. 
Nehemiah  funds  are  used  to  provide  up 
to  $15,000  per  unit  in  zero  interest 
deferred  mortgages  to  first  time 
homebuyers  who  purchase  new  or 
rehabilitated  units  developed  by  the 
non-profit  institution.  The  data 
collection  is  in  support  of  a 
Congressionally  mandated  evaluation  of 
the  Nehemiah  Program. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  One-Time. 

Reporting  Burden: 
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HornbefcAn-  Frequency  of  Hows  per 

spondents  response  response 


Bufclen 
hours 

312 


Information  coHectlon 


276 


1.13 


Total  Estimated  Burden  Hours:  312. 

Status:  New. 

Contact:  Joe  Cater,  HUD,  (202)  708- 
3700.  Angela  AntonelU,  OMB.  (202) 
395-6880. 

Dated:  April  6. 1993. 
IFR  Doc  93-9564  Filed  4-22-93;  8:45  am] 

BtLLMQ  COOe  4210-01-M 


[DockM  No.  N-93-3612] 

Submission  of  Proposed  Infonnation 
Collections  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  infonnation 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposfils. 
AOOAESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 


Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Washington,  DC  20410,  telephone  (202) 
708-0050.  This  is  not  a  toll-free  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  pubhc  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  ^miliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Papanvork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urfoan 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  April  14. 1993. 
John  T.  Murphy. 

Director,  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Infonnation  Collection  to  OMB 

Proposal:  Flexible  Subsidy/Capital 
Improvement  Loan  Programs,  24  CFR 
parts  219  Application  Form. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Section  201  of  the  Housing  and 
Conununity  Development  Amendments 
of  1978  (Pub.  L.  95-557)  authorizes  the 
provision  of  assistance  to  some  HUD 
assisted  projects.  These  include  projects 
assisted  luder  Section  236,  Section 
221(d)(3)  and  some  Section  202  and 
Section  8  projects.  Form  HUD  9826  is 
used  by  owners  when  applying  for 
Fleidble  Subsidy  assistance  under  this 
program. 

Form  Number:  HUD-9826. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 
Profit,  Non-Profit  Institutions  and  Small 
Businesses  or  Organizations. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


HUD-9826 


Number  of  re- 
sponciants 


Frequency  of 
response 


l-iours  per 
response 


Burden 
hours 


150 


75 


Total  Estimated  Burden  Hours:  75. 

Status:  New. 

Contact:  James  J.  Tahash,  HUD.  (202) 
708-3944,  Angela  Antonelli,  OMB, 
(202)  395-6880. 

Dated:  April  14, 1993. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Master  Appraisal  Report. 
Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Master  Appraisal  Report  form  HUD- 
91322  series  permits  the  listing  of 
models  covering  types  of  individual 
homes  proposed  for  construction.  It  also 
sets  forth  the  general  and  specific 
conditions  which  must  be  met  before  a 
Firm  Commitment  for  Mortgage 
Insurance  can  be  endorsed  by  HUD. 


Fonn  Number:  HUD-91322,  91322.1, 
91322.2,  and  91322.3. 

Respondents:  Businesses  or  Other 
For-Profit.  Federal  Agencies  or 
Employees  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden. 


>nto«m«tton  coBeclkxi 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  psr 
response 


Burden 
hourv 


3,500 


10,500 
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Total  Estimated  Burden  Hours: 
10.500, 

Status:  New. 

Contact:  Heidi  Martin.  HUD.  (202) 
708-2720.  Angela  Antonelli,  OMB. 
(202)  395-6880. 

Dated:  April  14, 1993. 

Notice  of  Submission  of  Proposed 
Infwmation  Collection  to  OMB 

Proposal:  Supportive  Housing 
Demonstration  Program  (FR-2878). 


Office:  Community  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Grantee  Annual  Reports  are  needed  by 
HUD  to  chart  the  accomplishments  of 
the  Transitional  Housing  and  Permanent 
Housing  components  under  the 
Supportive  Housing  Demonstration 
Program  (SHOP).  HUD  will  use  the 
information  for  program  monitoring, 
program  evaluation  and  to  report  to 


Congress  on  the  overall  progress  of  the 
SHOP. 

Form  Number  HUD-40078A.  HUD- 
40083A. 

Respondents:  State  or  Local 
Governments,  and  Non-Profit 
Institutions. 

Frequency  o/Sufcmiss/on:  Annually. 
Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  ol 
response 


Report  Preparatioo 
Recordkeeplno 


Hours  per 

resporwe 


1.078 
1.078 


20 
45 


Bunton 
hours 

21.560 
48.510 


Total  Ektimated  Burden  Hours: 
70.070. 

Status:  ReinstatemenL 

Contact:  James  N.  Forsberg,  (202) 
708-4300.  Angela  Antonelli,  OMB. 
(202)  395-6880. 

Dated:  April  14;  1993. 
(FR  Doc  93-9565  Filed  4-22-93;  8:45  am] 

BILUNO  COOC  421»-01-« 


[Docket  No.  M-93-3613] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli.  OMB  Desk 
Officer.  Office  of  Management  and 
Budget.  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 


Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notice  Usts  the  following 
information:  (l)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
Information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number.  If  applicable;  (5)  what  members 
of  the  pubUc  will  be  afiiected  by  tiie 
proposal;  (6)  how  frequentiy 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 


numbers  of  an  agency  official  familiar 
•  with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Autbority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Sedion  7{d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3S35(d). 

Dated:  April  7, 1993. 

)ohn  T.  Murphy, 

Director.  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Propoeed 
InfbnnatioB  CoUaction  to  OMB 

Proposal:  Public  Housing  Manager 
Certification  Compliance — 24  CFR 
967.305. 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Each 
Public  Housing  Agency  (PHA)  is 
required  to  submit  to  HUD.  with  the 
proposed  operating  budget  for  each 
fiscal  year,  a  list  of  its  "Housing 
Manager'  and  Assistant  Housing 
Manager"  positions  as  reflected  in  the 
propcwed  budget  HUD  needs  tiiis 
information  to  review  the  PHA's 
compliance  with  the  provisions  of  the 
regulation. 

Form  Number:  None. 

Respondents:  Non-Profit  Institutions. 

Frequency  of  Submission:  Annually. 

Reporting  Burden: 


Number  of  re- 
spondents 


Intomtation  Collection 


Fraqusncyof 
response 


Hours  per 
response 


BurdM 

hours 


1.500 


2JS 


1 


3.750 
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Total  Estimated  Burden  Hours:  3,750. 

Status:  Reinstatement. 

Contact:  Odessa  W.  Burroughs.  (202) 
708-0790.  Angela  Antonelli.  OMB. 
(202) 395-6880. 

Dated:  April  7. 1993. 

IFR  Doc.  93-9563  Filed  4-22-93;  8:45  am] 
Buxmo  cooe  43io-oi-m 


Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-93-3339:  FR-3136-N-02] 

FY  1992  NOFA  for  the  Operating 
Assistance  and  Capital  Improvement 
Loan  Components  Under  the  Flexible 
Subsidy  Program;  Annour>cement  of 
Funding  Awards 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissioner,  HUD. 

ACTION:  Announcement  of  competition 

winners. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
NOFA  for  the  Flexible  Subsidy  Program 


for  Fiscal  Year  (FY)  1992.  The 
announcement  contains  the  names  and 
addresses  of  the  competition  winners 
and  the  amounts  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Program  Support  Branch,  Office  of 
Multifamily  Housing  Management.  451 
Seventh  Street  SW..  Washington.  DC 
20410,  telephone  (202)  708-2654  (voice) 
or  (202)  708-3938  (TDD  for  hearing- 
impaired).  (These  are  not  toll-free 
telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Department's  Flexible  Subsidy  Program 
provides  assistance  to  multifamily 
projects  experiencing  extreme  financial 
difficulty.  The  Flexible  Subsidy 
Program  consists  of  two  components: 

(1)  Operating  Assistance 

Operating  assistance,  provided  in  the 
form  of  a  deferred  loan  and,  in 
conjunction  with  other  resources,  is 
designed  to  restore  or  maintain  the 
physical  and  financial  soundness  of 
eligible  projects. 

(2)  Capital  Improvement  Loans 

Capital  improvement  loans  are 
provided  for  projects  that  need  capital 
improvements  to  achieve  physical 
soundness,  and  that  cannot  be  funded 
from  project  reserve  funds  without 
jeopardizing  other  major  repairs  or 
replacements  that  are  reasonably 


expected  to  be  required  in  the  near 
future. 

The  Flexible  Subsidy  Fund  is 
comprised  of  excess  rental  receipts  paid 
to  HUD  from  owners  of  section  236 
projects,  interest  earned  on  the  fund, 
repayment  of  Operating  Assistance 
loans  made  by  tne  Department  in  past 
fiscal  years,  and  amounts  appropriated 
by  Congress,  if  any,  to  carry  out  the 
purposes  of  the  Flexible  Subsidy 
Program. 

On  February  18.  1992  (57  FR  5948). 
the  Department  published  a  Notice  of 
Funding  Availability  (NOFA)  advising 
the  public  that  a  total  of  $83,000,000  in 
Flexible  Subsidy  funds  was  available  for 
eligible  projects,  and  invited  owners  of 
eligible  projects  to  submit  applications. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  E)evelopment 
Reform  Act  of  1989,  the  Department  is 
publishing,  in  this  notice,  the  names 
and  addresses  of  the  projects  and  project 
owners  that  received  funding  awards 
under  the  FY  1992  Flexible  Subsidy 
NOFA,  and  the  amount  of  the  awards. 
This  information  is  set  forth  in 
Appendix  A  to  this  notice. 

Dated:  April  19, 1993. 
famm  E.  Scfaoenber^r. 

Associate  General  Deputy  Assistant  Secretary 
for  Housing. 


Appendix  A— List  of  Flexible  Subsidy  Projects  Funded  Pursuant  to  the  FY  1992  NOFA 


FHANo. 


Region:  01 

017-^M109  

017-555001  

017-55012  

017-55016  

017-55030  

017-55043    

0234-4167  

023-NI-C27  

023-NI-105   

Regton.  02 
012-55OO6  

012-55013  

012-55105  

012-55175  

014-11006  

031-44021  

031-55078  

031-NI-003  

031-Nt-040  


Protect  name/location 


Fairbanks,  New  Haven,  CT 

Liberty  Square  I.  ^4ew  hHaven,  CT 

Liberty  Square  ii.  New  Haven,  CT 

Meadowbrook  i  Apts,  West  Haven,  CT 
Meadowbrook  il  Apts,  West  Haven,  CT 

Meadowbrook  III  Apts,  West  Haven,  CT 

Eastem>Coop  Homes,  SpringfieW,  MA  . 

Pine  GroveTTwiton,  MA  

Lacase  Apartments,  Hotyoke,  MA 


Rochester  Highlands  Apts,  Rochester, 

NY. 
Ellicott  Community  Redev,  Buffak},  NY 

Urban  Park  Apts,  Rochester,  NY  

Letferets  Heights  Houses,  Brooklyn,  NY 
Wycox  Lane  Apts,  Canandaligua,  NY  ... 

Stephen  Manor,  Asbury,  NJ 

Roosevett  Village,  Cartaret.  NJ 

ZJon  Towers,  Newark,  NJ 

Colt  Arms,  Paterson,  NJ  


Owner's  name^ocatkxi 


Fair  Cofporatk>n,  New  Haven,  CT  

Liberty  Square  Hmes,  Inc,  New  Haven, 

CT. 
Liberty  Square  Hmes,  Inc,  New  Haven, 

CT. 
Meadowbrook  I,  Ltd.,  West  Haven,  CT  . 
Meadowbrook     II     Joint    Ven,     West 

Haven,  CT. 
Meadowbrook  III  Joint  Vt,  West  Haven, 

CT. 
Eastern  Coop  Homes  Inc.,  SpringfieW, 

MA. 
Mass   Hsg   FinarKe   Agency,   Tauton, 

MA. 
Mass   Hsg   Finance   AgerKy.   Boston, 

MA. 

Rochester  Highlands  Ltd..   Rochester. 

NY. 

Elkxxjtt  Coo  Red  Corp,  Buffato,  NY 

I.e.  Hsg  Dev  Fund  Co.,  Rochester,  NY 
LeHerts  Hghts  Hdfc,  Inc.,  Brooklyn,  NY 
Wilcox       Lane       Sen       Cit       Hsg, 

Canandaigua,  NY. 
St  Stephen   Urb   Dev  Corp,  Ashbury 

Park,  hU. 

Roosevelt  Vel  JA^,  Carlsbad.  CA 

B'Nai  Zon,  Newark,  NJ  

Colt  Arms  Assoc,  Paterson,  NJ  


Program/amount  awarded 


Operating  Assistance  454,432. 
Operating  Assistance  494,610. 

Operating  Assistance  131,600. 

Operating  Assistance  504,403. 
Operating  Assistance  455,738. 

Operating  Assistance  379,494. 

Operating  Assistance  514,411. 

Operating  Assistance  805,686. 

Operating  Assistance  995,500. 

Operating  Assistance  1,094,445. 

Operating  Assistance  1 ,250,850. 
Operating  Assistance  2,717,078. 
Operating  Assistance  941,755. 
Operating  Assistance  173,200. 

Operating  Assistance  517,600. 

Operating  Assistance  379.363. 
Operating  Assistance  1,622.560. 
Operating  Assistance  457.800. 


Federal  »«gi«ter  /  Vol  58.  No.  77  /  Friday,  April  23.  1993  /  Noticw 


21747 


Appendix  A-Ust  op  Flewble  Sussoy  Proiects  Funded  Pursuant  to  the  FY  1992  NOFA-Coniinued 


FHANo. 


031-SH017 
035-35019  . 
035-36023  . 
035-44038  . 
035-65001  . 
035-55002  . 


Region: 
000-65027  ... 
033-440522  . 
033-55007  .... 

033-55020  .... 


03 


045-44004  

Region.  04 

053-44801  ..„ 

054-44801  

056-44009  

061-35125 „.. 

061-44088  

061-44097  

061-44803  

061-55019  


061-SH004  .. 
063-SH017  _ 

063-SH033  .. 

066-35129  ... 

083-35017  .... 
083-35044  .... 

083-35061  .... 

083-44054  .... 

083-44077  .... 

083-44063  .... 

083-44085  .... 


083-44802  

086-35015  

Region;  05 

042-SH005  

044-SH004  

046-55002  


046-55018 
047-44051 
047-44069 
047-44901 


047-NI-003  

071-44070 

071-55108 

073-44091  

073-44310  „.... 


073-SH004  ..., 
092-35004  ._.. 
092-44207  ._., 


Protect  name/k>calion 


Wesley  TowerB,  Newartt,  NJ 

Buflioglon  Manor,  BfWgeton.  NJ 

Mageten  Manor.  ANantic  Ctty.  NJ  .._. 
PNtadelphIa  VMaga.  Egg  Hartw.  NJ 
BrigWs  VWa  South.  AtJantte  C«y.  NJ  . 
Brtghts  VWa  North.  Atlantte  CJty.  NJ  . 


Sursum  Corda.  Washington.  DC 

R»vefview  (I  Apartments.  Ptttsburgh.  PA 
East  Uberty  Gardens,  Pittsburgh.  PA  ... 


LemJngton  Heights,  Pittst)urgh,  PA 
Oakwood  Terrace.  Charteston.  WV 


VandertriN  Apartments,  Ashevflle,  NC 
Christopher  Towers,  Coiumbta.  SC  .... 

Torres  De  Carottna.  Carolina.  PR 

V«lla  Marie  Apts,  Augusta,  GA  .._ 

Bethel  Towers  Apts,  Atlanta,  GA  „ 

TaH  Pines  Apartments,  Lagrange.  GA 

Epworth  Towers,  Aflanta.  GA 

London  Towr>e  Houses.  Attanla.  GA  .. 

Wesley  Woods  Towers.  Atlanta,  GA  ... 
Cathedral  Towers.  Jacksonville.  FL  .... 


Cathedral  Townhouse.  Jacksonville.  FL 

Broward   Gardens   Apts..   Fl   Lauder- 
dale. FL. 

Knights  oJ  St  Johns.  LouisvlNe.  KY  

Riverskle  Apartments.  BoonevWe.  KY  .. 

Campton  Methodist  Hsg  I.  Can»ton, 

KY. 
Dudley  Court  Apts,  Paducah.  KY 

Smoketown  Apartments.  LoUsvifle,  KY 

Abel  Court  Apartments,  Bowling  Green. 

KY. 
Jackson  Woods  Apts.  Louisville.  KY 


Chapel  House.  Louisville.  KY 

Haynes  Garden  Apts.  NashviUe.  TN 


Council  Gardens  I  &  II.  Oeveland,  OH  . 

Rochdale  Court.  Detfo«.  Ml  

Pafktown  Cooperative.  ancinr\atl.  OH  . 

Glenbum  Green  Coop.  Dayton.  OH 

WoodbfkJge  Commons  I.  Lansing.  Ml  .. 

WoodbfWge  Commons  II.  Lansing.  Ml  . 

New  Horizon  Village.  Kalamazoo,  Ml  ... 

Oak  Meadows.  AJbton,  Ml  

North  Park  Tower  Coop,  Chicago,  II 

NoWe  Square  Coop,  Chicago.  IL  

Pare  Lorraine,  Richmond,  IN 

Retreat  Cooperative,  kxlianapolls.  IN  ... 

Bremen  Manor.  Bremen.  IN  

Key  Row-Wheaton,  Wheaton,  MN  

Westminster  Place  Apts,  St  Paul.  MN 


Owner's  nametecalion 


Wesley  Towers  Corp.  Newark.  NJ  

Burifc>gton  Manor  Assoc,  Cartsbed.  CA 
Magelan  Manor  Assoc.  CaHabad,  CA  .. 

Pt>«adelphla  VII  Apts.,  Cwtsbwl.  CA 

Rev.  Horace  Burton,  Altwtttc  Oty,  NJ  ... 
St  Jamee  AME  Church.  Atanlic  Oly, 
NJ. 


Sursum  Corda  Coop.  Washington,  DC  . 
Riverview  Apts  II,  Inc.  PMsburgh.  PA  „. 
East  Uberty  Houaing,  Itk..  PMsbugh. 

Metro  Pittsburgh  Hg  Co«p.  PMtaburgh. 

Kanawha  Va»ey  Hmee.  Inc.,  Chwtes- 
lon,  WV. 

Vandertxjitt  Apts.  Inc..  AshevMe,  NC  .... 

The  Navigator  Corp,  Columbia.  SC 

Carolina  Towers  Coop.  Carolina,  PR  .... 

CarJtas  Corp.  Augusta,  GA 

Allen  Bird,  Carlsbad.  CA 


Program^Kxint  awMded 


Lany  Chkoreff.  Atlanta.  GA 

Kenneth  Weber,  Atlanta,  GA  ..._ _1 

FoTKJon  Tow*>e  Houses,  Inc.,  Atlanta. 

GA. 

Wesley  Homes.  Inc..  Attanta,  GA  

The   Cathedral   Foundatkjn,   Jadtsorv 

vllle,  FL. 
The   Cathedral   Foundation.  Jacksor>- 

vllle.  FL 
Broward  Gardens  Assoc..  Ft  Lauder- 
dale. FL. 
Wngits  of  St  John  Corp..  Loulsvile.  KY 
Owsleg  County  Hsg  Assoc..  BoonevMe, 

KY. 
Campton  Methodist  Hsg  I,  Campton 

KY. 
So  CtH  Conf  Assoc  of  KY.  NashviUe. 

TN. 
Smoketown  Hsg  Imprv  Corp,  LoulsvWe 

KY. 
Seventh  Day  Adventist  Nashville.  TN  .. 

New  Directions  Hsg  Corp.  LouisvWe 
KY. 

Chapel  House.  Inc..  Louisville.  KY 

Seventh  Day  Adventist,  NashviUe,  TN  .. 

Coundl  Gardens,  Oeveland,  OH  

Rochdale  Court  Coop,  Detroit  Ml 

Pa-irtown  Coop  Homes.  Inc.  Oncinnati. 

OH. 
Glenbum    Green    Coop.    Inc.    Huber 

Heights.  OH. 
Woodbridge  Commons  Coop,  Lansing 

Ml 
WoodlKldge  Commons  Coop.  Lansing 

Ml. 
Now  Horizon  Village  Coop.  Kalarrwizoo 

Ml. 

Albkxi  Community.  Albion.  Ml 

North  Park  Tower.  Qiicago.  IL  

Ncble  Square  Coop,  Chkago.  II  

Pare  Lorraine  Coop,  Inc,  RtchmoryJ,  IN 
Retreat  Cooperative,  Itk,  Irxtar^apolis 

IN. 
Mrchigan  Benevolent  Soc,  Brenwn.  IN  . 
Rev.  Timothy  Wenzel,  Wheaton.  MN  .... 
Westmtnster  Place.  St  Paul,  MN 


Operating  Assistance  2.233.680 
Operating  Assistance  170.331. 
Operafttg  AsaMance  233.078. 
Operating  Asaietance  301.336. 
Operating  Aaeistance,  825,022. 
Oparalng  AsaMance.  824.667. 


Operating  Assistance.  4.781.153. 
Operaing  Assistance.  848.560. 
OpwMng  Assistance.  538,328. 

Opening  Assistance.  385.800. 

Capital  Improvement  1.119.018. 


Operating  Assistance.  1.050,052. 
Operating  Assistance,  157,829. 
Operating  Assistance.  579.500. 
Operating  Assistance,  697.348. 
Capital  Improvement.  225.000. 
Capital  Improvement  348,750. 
Oper^ing  Assistance,  840.725. 
Operating  Assistance.  1.475,321. 

Operating  Assistance,  1,990,160. 
Operating  Assistance,  1.990,532. 

Operating  Assistance.  2.518,634. 

Operating  Assistance,  464.661. 

Operating  Assistance,  880.748. 
Operating  Assistance.  276.580. 

Capital  Improvement  275.000. 

Capital  Improvement  1,021,581. 

Capital  Improvement  161.834. 

Capital  Improvement.  448.630. 

Capital  Improvement,  486.484.    . 

Capital  Improvement,  549.295. 
Operating  Assistance,  2.138,457. 

Operating  Assistance.  203.679. 
Capital  Improvement  935.291. 
Operating  Assistance,  2,294.313. 

Operating  Assistar>ce,  468,946. 

Operating  Assistance.  748.216. 

Operating  Assistance,  830,812. 

Operating  Assistance.  1 .520.056. 

Ooerating  Assistance,  808  000 
Operating  Assistance,  1,179,383. 
Operating  .-'.'•^tsfance,  3,806,3 '2. 
Operating  Assi!,*ance,  827,984. 
Operating  AsAs»anc«»,  693,013. 

Operating  Assistance,  191,285. 
Operating  Ass<stance,  381,743 
Operating  Assistance,  397.303. 
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FHANo. 


Protect  name/location 


Ownar's  nam«/locatlon 


ProgranVanount  awarded 


Region:  06 

059-35039  

064-35054  ._ 


064-35070 

112-55050 
113-35005 

114-35038 
11S-35015 

115-35035 


115-35109  

Regioo:  07 
074-35003  


074-44015  

084-44008  

084-55015  

084-55016  

084-55017  

084-55028  

085-44064  

103-SHC'O4  

Region:  08 

091-35077  

093-44047  

101-35018  

101-35024  

101-44002  

101-44026  

Region:  09 

121-44195  


121-44208  . 
121-44272  . 
121-44423  . 
121-SH040 


Cooper  Road  Plaza,  Shreveport,  LA  ... 
Live  OaK  Manor  Apts,  Abbeville,  LA  .... 


Region:  10 
127-35004  


Oaggs  Read  Apartments,   Hanrvnond, 

LA. 

Southport  II  Apts,  Dallas,  TX  

Prince  Hall  Garden  Apts,  Fort  Worth, 

TX. 

CdiKTibus  Village  Apts,  Heam,  TX  

Cliff  Maus  Village  Apts,  Corpus  Cfiristi, 

TX. 
Guild  Park  Apts,  San  Antonk),  TX  

Guadalupe  Haciendas  Apts,  Alice,  TX  .. 


Des  Moines  Area  Council,  Des  Moines, 

lA. 
Homes  of  Oakridge,  Des  Moines,  lA  .... 

Ntowlin  Hall,  Kansas  City,  MO 

Highleah  Townhouses  I,  IndependerKe, 
MO. 

Highleah  Townhouses  II,  Independ- 
ence, MO. 

Highleah  Townhouses  III.  Indeperxl- 
ence,  MO. 

Highleah  Townhouses  IV,  IndeperxJ- 
ence,  MO. 

San  Luis  Apartnrtent,  St.  Louis,  MO  

Lincoln  Manor,  Lincoln,  NE  

Hill  Center  Apartments,  Salem,  SD  

Havre  Eagles  Manor,  Havre,  MT  

Shorter  ArTr>s  Apt,  Denver,  CO  

Durango  Housing,  Durango,  CO 

Sakura  Square,  Denver,  CO  

Golden  Spike  Apartments,  Denver,  CO 


El  Bethel  Arrrw,  San  Francisco,  CA 

Freedom  West  I,  San  Frandsco,  CA  .... 

Ammei  Park  Coop,  San  Francisco,  CA 

Freedom  West  II.  San  Frandsco,  CA  ... 

Jones  Memorial  Homes  I,  San  Fran- 
cisco, CA. 

ML.  King,  Jr.,  Apts.  Seattle.  WA  


Post  525,  Shreveport,  LA 

Live  Oak  Masonk:  Hg  Corp,  Abbeville, 

LA. 
St.  James  Ame  Church,  Hammond,  LA 


Southport  Charitable  Tr.  Dallas,  TX 
H6rt)ert  Reece,  Fort  Worth,  TX 


Columbus-80,  Heam,  TX 

Cliff  Kteus  VHIage  Trust  Corpus  ChrlstI, 

TX. 
San  Antor)k>  News  GuiW,  San  Antonk), 

TX. 
Guadalupe  Haciendas  Hsg,  Alk:e,  TX  .. 

Des    Moines    Area    Con,    Inc,    Des 

Moines,  lA. 
Home  of  OakrkJge,  Inc.,  Des  Moines, 

lA. 

Nowlin  Hall,  Inc.,  Kansas  City,  MO 

FrarKes  Breen.  Independence,  MO 


Frances  Breen.  Independence,  MO  . 

Frances  Breen,  Independence,  MO  . 

FrarKes  Breen,  Independence,  MO  . 

San  Luis  Apartments,  St.  Louis,  MO 
Lincoln  Manor,  Inc.,  Lincoln,  NE  


HiH  Ctr  Joint  Venture.  Salem,  SD  

Havre  Eagles  Manor,  Inc.,  Havre.  MT  .. 
Shorter  Amis  Church  Hsg,  Denver,  CO 
Durango  Housing  Corp,  Durango,  CO  .. 

Sakura  Square,  Denver,  CO  

Co.  Vet  and  Retired  Rail,  Denver,  CO  .. 

B  Bethel  Arms,  Inc.,  San  Francisco, 
CA 

Freedom  West  Hmes  I  Coop,  San 
Francisco,  CA 

Ammel  Pari<  Coop  Hms,  Inc..  San 
Frandsco,  CA. 

Freedom  West  Hms  It  Coop,  San  Fran- 
cisco. CA. 

Jones  Memorial  Hmes,  Inc.,  San  Fran- 
cisco. CA. 


Empire-Kenyon  Assoc,  Seattle,  WA 


Operating  Assistance,  879,265. 
Operating  Assistance,  2,305,130. 

Operating  Assistance,  1,131,050. 

Operating  AssistarKe,  486,469. 
Operating  Assistance,  572,820. 

Operating  Assistance,  960,619. 
Operating  Assistance,  1,112,358. 

Operating  Assistance,  875,440. 

Operating  AssistarKe,  660,578. 

Operating  Assistance,  1,052,292. 

Operating  Assistance,  1.143,269. 

Operating  Assistance,  1,641,185. 
Operating  Assistance,  163,706. 

Operating  Assistance,  373,834. 

Operating  Assistance.  425,340. 

Operating  Assistance,  644,773. 

Capital  Improvement,  460,441. 
Operating  Assistance,  443,995. 

Capital  lmproven>ent,  61 .704. 
Operating  Assistance,  445.429. 
Operating  Assistance,  51 1 .262. 
Operating  Assistance,  334.165. 
Operating  Assistarx:e,  1,503,195. 
Operattr>g  Assistance,  3,669,228. 

Operating  Assistance,  1,525,383. 
Operating  Assistance,  1,402.895. 
Operating  Assistance,  678,099. 
Operating  Assistance,  883.461. 
Operating  Assistance,  120,868. 


Operating  Assistance,  3,760,871. 


|FR  Doc.  93-9566  Filed  4-22-93;  8:45  amj 
WLUNG  CODE  4210-27-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-1917;  FR-3350-N-28] 

Federal  Property  Suitat}le  as  Facilities 
to  Assist  the  iHomeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD, 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  April  23, 1993. 
ADDRESS:  For  further  information, 
contact  James  Forsberg,  Department  of 
Housing  and  Urban  Development,  room 
7262,  451  Seventh  Street  SW.. 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 


(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutihzed.  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  April  16,  1993. 
Don  I.  Patdi, 

Acting  Deputy  Assistant  Secretary  for  Gmnt 
Programs. 

(FR  Doc.  93-9376  Filed  4-22-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Meeting;  Miles  City,  MT 

AGENCY:  Bureau  of  Land  Management. 
Montana.  Miles  City  District.  Interior. 
ACTION:  Notice  of  Meeting. 


SUMMARY:  The  Miles  City  District 
Grazing  Advisory  Board  will  meet 
Tuesday,  May  25. 1993  at  10  a.m.  The 
meeting  will  be  held  in  the  conference 
room  at  the  Miles  City  District  Office. 
Bureau  of  Land  Management, 
Garryowen  Road.  Miles  City,  Montana 
59301. 

The  agenda  for  the  meeting  will 
include: 

(1)  Animal  Damage  Control. 

(2)  Big  Dry  Resource  Management 
Plan. 

(3)  Range  Improvement  Funding. 

(4)  Range  Improvement  Program 
Briefing  for  New  Members. 

The  meeting  is  open  to  the  public  and 
the  Board  can  set  aside  time  to  hear 
public  comments.  The  public  may  make 
oral  statements  before  the  Board  or  file 
written  statements  for  the  Board  to 
consider.  Depending  on  the  number  of 
persons  wishing  to  make  a  statement,  a 
per  person  time  limit  may  be 
established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  30  days 
following  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
District  Manager,  Miles  City  District. 
Bureau  of  Land  Management,  P.O.  Box 


940,  Miles  City.  Montana  59301  or 
phone (406)  232-4331. 
Daxrel  G.  Pistorious, 

Acting  District  Manager. 

[FR  Doc.  93-9576  Filed  4-22-93;  8:45  am) 

BU.UNQ  CODE  491<M)N-M 


[Docket  No.  ES-O2(M)3-«210-05,  FL-€S- 
04156;  FL-eS-041959J 

Realty  Action;  Classification  of  Public 
Lands  for  Recreation  and  Public 
Purposes;  County  of  Walton 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action  for  the 
classification  of  public  lands  for  lease/ 
conveyance  pursuant  to  the  Recreation 
and  Public  Purposes  Act. 


SUMMARY:  The  following  described 
public  lands  in  Walton  County,  Florida 
have  been  examined  and  found  suitable 
for  lease  or  conveyance  pursuant  to  the 
Recreation  and  Public  Purposes  Act,  as 
amended,  43  U.S.C.  869  et  seq.,  and  the 
regulations  promulgated  thereunder, 
title  43  Code  of  Federal  Regulations, 
part  2912 

Tallahassee  Meridian,  Florida 

T.  3S.,  R.  19W. 

Sec.  24,  Lot  24. 

Totalling  0.49  acres. 
T.  3S.,  R.  18  W. 

Sec.  36,  Lots  193-200  and  225-233. 

Totalling  19.52  acres. 

The  Walton  County  Board  of  County 
Commissioners  plan  to  use  these  lands 
for  recreational  areas.  The  lands  are  not 
needed  for  Federal  purposes.  Lease  or 
conveyance  is  consistent  with  current 
Bureau  of  Land  management  land  use 
planning  and  disposal  is  deemed  to  be 
in  the  public  interest. 

The  lease/patent,  when  issued,  shall 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
to  all  applicable  regulations  of  the 
Secretary  of  the  Interior,  and  to  the 
following  reservations  to  the  United 
States: 

1.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine,  and  remove 
the  minerals. 

2.  The  terms  and  conditions  as 
stipulated  within  the  Environmental 
Assessment  and  the  formal  consultation 
with  the  U.S.  Fish  and  Wildlife  Ser^'ice 
pursuant  to  section  7  of  the  Endangered 
Species  Act  of  December  18. 1973.  43 
U.S.C.  1536.  as  amended. 

3.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 


4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  herein. 
EFFECTIVE  DATE:  Upon  publication  of 
this  notice  in  the  Federal  Register  the 
lands  will  be  segregated  from  all  forms 
of  appropriation  under  the  public  and 
land  laws,  including  the  general  mining 
laws,  except  for  lease  or  conveyance 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws.  June  7,  1993, 
interested  persons  or  parties  may  submit 
comments  regarding  the  proposed  lease/ 
conveyance  or  classification  of  the  lands 
to  the  District  Manager,  Jackson  District 
Office,  411  Briarwood  Drive.  Suite  404, 
Jackson,  MS  39236.  Any  adverse 
comments  will  be  reviewed  by  the 
District  Manager.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  on  June  22.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  H.  Davis.  Assistant  District 
Manager.  Jackson  District  Office,  411 
Briarwood  Drive.  Suite  404.  Jackson.  MS 
39206.  (601)  977-5400. 

Dated:  April  16, 1993. 
Robert  V.  Abbey. 
District  Manager 
[FR  Doc.  93-9458  Filed  4-22-93;  8:45  am] 

MLUNQ  CODE  4310-(»-M 


[CO-942-93-4730-12I 

Colorado:  Rling  of  Plats  of  Survey 

April  9. 1993. 

The  plats  of  survey  of  the  following 
described  land,  will  be  officially  filed  in 
the  Colorado  State  Office,  Bureau  of 
Land  Management.  Lakewood. 
Colorado,  effective  10  a.m.,  April  9. 
1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  north 
boundary,  subdivisional  lines,  and  Tract 
39.  and  the  subdivision  of  sections  3.  4. 
and  9.  T.  3  N..  R.  96  W..  Sixth  Principal 
Meridian,  Colorado,  Group  No.  926,  was 
accepted  January  14, 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
west  boundaries,  a  portion  of  the 
subdivisional  lines  and  a  portion  of 
certain  claim  lines.  T.  6  N..  R.  93  W.. 
Sixth  Principal  Meridian.  Colorado, 
Group  No.  952.  was  accepted  February 
2.  1993. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  south 
boundary,  a  portion  of  the  subdivisional 
lines,  and  a  portion  of  certain  claim 
lines.  T.  6  N..  R.  94  W..  Sixth  Principal 
Meridian,  Colorado,  Group  No.  952,  was 
accepted  February  2, 1993. 
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The  plat  representing  the  dependent 
resuTvey  of  portion  of  the  subdivisional 
lines,  and  certain  claim  hnes,  and  the 
subdivision  of  sections  26  and  35,  T.  4 
N..  R.  92  W..  Sixth  Principal  Meridian, 
Colorado,  Group  No.  953.  was  accepted 
January  14, 1993. 

The  plat  representing  the  dependent 
resurvey  of  the  south  half  of  the  line 
between  sections  23  and  24  and  the 
west  half  of  the  east  half  of  the  line 
between  sections  23  and  24  and  the 
subdivision  of  certain  claim  sections,  T. 
2  N.,  R.  n  W..  Sixth  Principal  Meridian, 
Colorado,  Group  No.  955,  was  accepted 
March  1, 1993. 

The  supplemental  plat,  showing  the 
removal  of  Tract  38  in  the  E1/2NE1/4  of 
section  7,  and  correcting  the  tie  from  the 
A.M.C.  of  Tract  39  to  the  north  1/4  Cor. 
of  section  7,  T.  8  S..  R.  96  W.,  Sixth 
Principal  Meridian,  Colorado,  was 
accepted  February  23, 1993. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  this 
Bureau.  The  plat  representing  the 
dependent  resurvey  of  the  east  two 
miles  of  the  south  boundary  and  the  east 
mile  of  the  north  boundary,  T.  7  S.,  R. 
77  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  769,  was  accepted 
March  1. 1993. 

The  plat  (in  three  sheets), 
representing  the  dependent  resurvey  of 
portions  of  the  south  and  west 
boundaries,  subdivisional  lines,  and 
mineral  survey  No.  19534,  and  the 
subdivision  of  certain  sections.  T.  7  S., 
R.  76  W.,  Sixth  Principal  Meridian, 
Colorado.  Group  No.  769,  was  accepted 
March  1, 1993. 

The  plat  (in  three  sheets), 
representing  the  dependent  resurvey  of 
portions  of  the  south  and  west 
boundaries,  subdivisional  lines,  and  the 
metes-and-bounds  survey  of  Homestead 
Entry  Survey  No.  328,  and  the 
subdivision  of  certain  sections,  T.  7  S., 
R.  75  W.,  Sixth  Principal  Meridian, 
Colorado,  Group  No.  769,  was  accepted 
March  1. 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
north  boundaries  and  the  subdivisional 
lines  and  the  subdivision  of  sections  2 
and  12,  Frac.  T.  2  N.,  R.  88  W.,  Sixth 
Principal  Meridian,  Colorado,  Group 
No.  920,  Colorado,  was  accepted  March 
1, 1993. 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  metes-and- 
bounds  survey  of  Public  Land  Tract  57, 
T.  39  N,  R.  3  £.,  New  Mexico  Principal 
Meridian,  Colorado,  Group  No.  1033. 
was  accepted  February  3, 1993. 


These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the  U.S. 
Forest  Service. 
Dairyl  A.  Wikon 

C/iie/,  Cadastral  Surveyor  for  Colorado. 
[FR  Doc.  93-9444  Filed  4-22-93;  8:45  am] 
BILUNG  COOe  4310-TB-W 

Fish  and  Wildlife  Service 

Availability  of  mn  Environmental 
'  Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  and  Habitat  Conservation  Plan 
for  Suniand  Communities,  Inc.,  a 
Proposed  Residential  Development 
(Tract  TT 14265)  Near  VIctorvilie,  San 
Bernardino  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 

Interior 

ACTION:  Notice. 

SUMMARY:  Suniand  Communities,  Inc. 
(Suniand)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (Service)  for  an 
incidental  take  p>ermit  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  proposed  permit  would 
authorize  the  incidental  take  of  the 
threatened  desert  tortoise  [Gopherus 
agassizii).  The  Service  has  prepared  an 
environmental  assessment  (EA)  for  the 
incidental  take  permit  application.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application.  Habitat  Conservation  Plan, 
and  EA  should  be  received  on  or  before 
May  24. 1993. 

ADDRESSES:  Comments  regarding  the 
adequacy  of  the  documents  should  be 
addressed  to  Mr.  Craig  Faanes,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Ventura  Office,  2140  Eastman 
Avenue,  suite  lOO,  Ventura,  California 
93003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judy  Hohman,  U.S.  Fish  and 
Wildlife  Service.  2140  Eastman  Avenue. 
Suite  100,  Ventura.  California  93003 
(805/644-1766).  Individuals  wishing 
copies  of  the  documents  for  review 
should  immediately  contact  the  above 
individual. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  implementing  regulations 
prohibits  the  "taking"  of  a  threatened 
species  like  the  desert  tortoise. 
However,  the  Service,  under  limited 
circumstances,  may  issue  permits  to 
take  threatened  species  incidental  to, 
and  not  the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  threatened  species  are  in  50 
CFR  17.32. 


Suniand  proposes  to  construct  a 
residential  development  on  a  160-acre 
parcel,  which  is  located  in  western 
Victorville,  San  Bernardino  Coimty. 
California.  The  parcel  comprises  the 
western  ^/i  of  the  eastern  */t  of  section 
11  in  Township  5  North,  Range  5  West 
(San  Bernardino  Base  Meridian).  The 
proposed  residential  development  and 
improvement  to  roads  on  its  borders 
will  permanently  eliminate  up  to  160 
acres  of  threatened  species  habitat. 
Suniand  proposes  to  mitigate  for  this 
incidental  take  via  several  on-site  and 
off-site  mitigation  measures.  Such 
measures  include  off-site  acquisition  of 
320  acres  of  desert  tortoise  habitat 
within  California  Department  of  Fish 
and  Game's  (Department)  crucial  habitat 
for  the  desert  tortoise  and  surrounded 
by  Bureau  of  Land  Management's 
Category  1  habitat  for  the  desert  tortoise, 
conveyance  of  these  lands  to  the 
Department,  transfer  of  $18,000  to  the 
Department  to  provide  fencing  around 
the  off-site  mitigation  lands,  a 
management  endowment  in  the  amount 
of  $27,840  ($87/acre)  to  the  Department 
to  manage  the  conveyed  lands  in 
perpetuity  for  the  desert  tortoise,  and 
various  on-site  measures  to  avoid  take  of 
the  desert  tortoise  to  the  maximum 
extent  possible  during  construction  of 
the  residences. 

The  EA  considers  the  environmental 
consequences  of  the  proposed  action 
and  the  no  action  alternative.  Suniand 
considered  a  third  alternative  to  set 
aside  those  portions  of  the  parcel  that 
were  inhabited  by  tortoises  and  to  not 
develop  these  portions.  This  alternative 
was  rejected.  The  proposed  action 
would  result  in  the  loss  of  a  portion  of 
a  population  of  tortoises  already 
fragmented  by  development  in  and 
around  the  city  of  Victorville.  The 
proposed  action  would  also  result  in  the 
preservation  and  enhancement  of  320 
acres  of  desert  tortoise  habitat  in  the 
Department's  crucial  habitat  and 
surrounded  by  the  Bureau's  Category  1 
habitat  for  the  desert  tortoise.  Although 
the  no  action  alternative  would  not 
permit  the  take  of  the  desert  tortoise  un 
the  proposed  project  site,  the  illegal 
collection  of  tortoises  as  pets  and  (or 
food,  vandalism,  death  from  vehicle 
kills,  predation  from  domestic  and  feral 
pets,  fragmentation  of  habitat  in  an 
urban  setting,  and  other  human 
activities  would  prevent  the  long-term 
survival  of  desert  tortoises  on  this 
parcel. 

Notice:  Availability  of  Enviroiunflntai 
Assessment  and  Receipt  of  an  Applicatioa  for 
an  Incidental  Take  Permit  for  Suniand 
Communities,  Inc.,  Proposed  Residential 
Development  in  Western  Victorvillfl,  San 
Bernardino  County,  Califomia 
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Dated:  April  16, 1993. 
WUliun  E  Mutin. 

Acting  Fegional  Director.  U.S.  Fish  and 
Wildlife  Service,  Portland  Oregon. 
[FR  Doc.  93-9493  Filed  4-22-93;  8:45  am] 

BILUNO  COM  4310-6S-M 


River  Road  1  mile  east  of  U.S.  Route 

209.  Bushkill.  Pennsylvania. 

John  R.  Reynolds. 

Regional  Director,  Mid-Atlantic  Region. 

(FR  Doc.  93-9491  Filed  4-22-93;  8:45  am] 

BILUNQ  COOe  4310-70-M 


National  Park  Sarvica 

Oelawara  Watar  Gap  National 
Recraatlon  Araa 

AGENCY:  [)elav*rare  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission,  National  Park  Service 
DOI. 

ACTlOfi:  Notice  of  Meeting. 

SUMMARY:  This  noUce  sets  forth  the 
dates  for  two  public  forums  of  the 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission. 

Date:  May  26.  1993. 
Time:  7  p.m. 

Location:  Monroe  County  Courthouse, 
Jury  Assembly  Room,  7th  and  Monroe 
Streets,  Stroudsburg,  PA. 
Dofe.- June  9,  1993. 
Time:  7  p.m. 

Location:  Pike  County  Administration 
Building,  Commissioners  Meeting 
Room.  506  Broad  Street.  Milford,  PA. 

Agenda:  The  agenda  will  be  devoted 
to  the  Park  Service  policy  and 
legislaUon  on  U.S.  Highway  Route  209. 
Opportunities  for  public  comment  to  the 
Commission  will  be  provided. 
FOR  FURTHER  INFORMATION  CONTACT:  Hal 
J.  Grovert,  Acting  Superintendent; 
Delaware  Water  Gap  National 
Recreation  Area.  Bushkill.  PA  18324; 
717-588-2435. 

SUPPI^MEffTARV  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission  was  established  by  Public 
Law  101-573  to  advise  the  Secretary  of 
the  Interior  and  the  United  States 
Congress  on  matters  pertaining  to  the 
management  and  operatiqn  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  Recreation  Area 
and  its  surrounding  communities. 
The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  a  written 
statement  concerning  agenda  items.  The 
statement  should  be  addressed  to  the 
Delaware  Water  Gap  National 
Recreation  Area  Citizens  Advisory 
Commission,  P.O.  Box  284.  Bushkill,  PA 
18324.  Minutes  of  the  meeting  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water  Gap 
National  Recreation  Area  located  on 


Lakashore  Road  Raconatructlon  Laka 
Mead  National  Recraatlon  Area  Record 
of  Oeclalon 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  Public  Law  91-190,  and 
specifically  to  the  regulations 
promulgated  by  the  Council  on 
Environmental  Quality  at  40  CFR 
1505.2,  the  Department  of  the  Interior 
National  Park  Service  (NPS)  has 
prepared  a  Record  of  Decision  on  the 
Final  Environmental  Impact  Statement 
for  Lakeshore  Road  Reconstruction, 
Lake  Mead  National  Recreation  Area. 

The  NPS  will  implement  the 
proposal,  set  forth  as  Alternative  B  in 
the  Draft  Environmental  Impact 
Statement  issued  in  November,  1991  (56 
FR  61047),  and  as  modified  in  the  Final 
Environmental  Impact  Statement  issued 
in  February,  1993  (58  FR  7244). 

Copies  of  the  Record  of  Decision  may 
be  obtained  either  from  the 
Superintendent.  Lake  Mead  National 
Recreation  Area.  601  Nevada  Highway, 
Boulder  City,  Nevada  89005,  telephone 
number  (702)  293-8920  or  the  Western 
Regional  Office,  National  Park  Service, 
Division  of  Planning,  Grants  and 
Environmental  Quality,  600  Harrison 
St.,  Suite  600.  San  Francisco,  CA 
94107-1372. 

Dated:  April  7, 1993. 
Lewis  Albert. 

Acting  Regional  Director.  Western  Region. 
IPR  Doc.  93-9492  Filed  4-22-93:  8:45  am] 

BILUNG  CODE  4310-70-M 


General  Management  Plan  Manzanar 
National  Historic  Site,  California;  Intent 
to  Prepare  an  Environmental  Impact 
Statement 

Summary:  The  National  Park  Service 
will  prepare  a  General  Management 
Plan/Environmental  Impact  Statement 
(GMP/EIS)  for  Manzanar  National 
Historic  Site,  California  and  initiate  the 
scoping  process  for  this  document.  This 
notice  is  in  accordance  with  40  CFR 
1501.7  and  40  CFR  1508.22,  of  the 
regulations  of  the  President's  Council  on 
Environmental  Quality  for  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190. 

Background:  The  GMP  is  mandated 
by  Public  Law  102-248.  which 
established  the  unit  in  March  1992.  The 


purpose  of  the  GMP/EIS  will  be  to  state 
the  management  philosophy  for  the 
historic  site  and  provide  strategies  for 
addressing  major  issues  facing  the  site 
consistent  with  management  objectives. 
Two  types  of  strategies  will  be 
presented  in  the  GMP:  (1)  Those 
required  to  properly  manage  cultural 
and  natural  resources,  and  (2)  those 
required  to  provide  for  safe,  accessible 
and  appropriate  use  of  those  resources. 
Based  on  these  strategies,  the  GMP  will 
identify  the  programs,  actions  and 
support  facilities  needed  for  their 
implementation. 

Persons  wishing  to  comment  or 
express  concerns  on  the  management 
issues  and  future  management  direction 
of  Manzanar  National  Historic  Site 
should  address  these  to  the  Regional 
Director.  Western  Region,  National  Park 
Service.  600  Harrison  Street.  Suite  600. 
San  Francisco.  California  94107-1372. 
Questions  regarding  the  plan  should  be 
addressed  to  Dan  Olson.  Park  Planner, 
address  as  above,  telephone  (415)  744- 
3968.  Comments  on  the  scoping  of  the 
proposed  GMP/EIS  should  be  received 
no  later  than  June  3C,  1993. 

A  public  scoping  meeting  on  the 
GMP/EIS  has  been  scheduled  April  23. 
1993.  at  the  American  Legion  Hall, 
Highway  395.  Independence,  California 
from  7:30-3:30  p.m.  Additional  public 
scoping  sessions  will  be  scheduled  as 
needed  and  notice  given  in  the  press. 

The  responsible  official  is  Stanley  T. 
Albright,  Regional  Director,  Western 
Region,  National  Park  Service.  The  draft 
GMP/EIS  is  expected  to  be  available  for 
public  review  in  early  1994,  and  the 
final  GMP/EIS  and  Record  of  Decision- 
completed  by  the  end  of  1994. 

Dated:  April  6,  1993. 
Lewis  Albert, 
Acting  Regional  Director. 
(FR  Doc.  93-9498  Filed  4-22-93;  8:45  am] 

BILUNQ  CODE  4310-70-M 


Lake  Clark  National  Park  Subsistence 
Resource  Commission 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Subsistence  Resource 
Commission  meeting. 


SUMMARY:  The  Superintendent  of  Lake 
Clark  National  Park  and  Preserve  and 
the  Chairperson  of  the  Subsistence 
Resource  Commission  for  Lake  Clark 
National  Park  announce  a  forthcoming 
meeting  of  the  Lake  Clark  National  Park 
Subsistence  Resource  Commission 

The  following  agenda  items  will  be 
discussed: 

(1)  Introduction  of  commission 

members  and  guests. 

(2)  Introduction  of  Superintendent. 
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(3)  Superintendent's  welcome. 

(4)  Old  Business: 

a.  Approval  of  minutes  from  last 
meeting. 

b.  Review  of  SRC  function  and 
purpose. 

c.  Upoate  progress  on  subsistence 
hunting  plan  roster  regulation. 

(5)  New  Business: 

a.  New  regional  council  structure  and 
SRC  charter. 

b.  Public  and  other  agency's 
comments. 

(6)  Hunting  plan  recommendations 

work  session. 
DATES:  The  meeting  will  be  held 
Tuesday.  May  11. 1993.  The  meeting 
will  begin  at  10  a.m.  and  conclude 
around  5  p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  Lake  Clark  National  Park  field 
headquarters  in  Port  Alsworth.  Alaska. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Tingey,  Superintendent.  4230 
University  Ehive.  Suite  311,  Anchorage. 
AK  99508.  Phone  (907)  271-3751. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  title  VIII,  section  808. 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487. 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 
Paul  F.  Haertel, 
Acting  Regional  Director. 
IFR  Doc  93-9490  Filed  4-22-93;  8:45  am] 

B4LiJNG  CODE  4S10-70-M 


Trail  of  Tears  National  Historic  Trail 
Advisory  Council;  IMeeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act.  Public  Law  92-463,  that  a  meeting 
of  the  Trail  of  Tears  National  Historic 
Trail  Advisory  Council  will  be  held  May 
27-28.  1993.  at  8:30  a.m..  at  the 
Opryland  Hotel.  2800  Opryland  Drive. 
Nashville.  Tennessee. 

The  Trail  of  Tears  National  Historic 
Trail  Advisory*  Council  was  established 
pursuant  to  Public  Law  100-192 
establishing  the  Trail  of  Tears  National 
Historic  Trail  to  advise  the  National 
Park  Service  on  such  issues  as 
preservation  of  trail  routes  and  features, 
public  use.  standards  for  posting  and 
maintaining  trail  markers,  as  well  as 
administrative  matters. 

The  matters  to  be  discussed  include: 
— Plan  Implementation  Status 
— Trail  Association  Role 
— Cooperative  Agreements  Negotiation 
— Fundraising 

The  meeting  will  be  of)en  to  the 
public.  However,  facilities  and  space  for 


accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come,  first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  David 
Gaines,  Trail  Manager. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  v^sh  to 
submit  written  statements  may  contact 
David  Gaines,  Trail  Manager,  Trail  of 
Tears  National  Historic  Trail,  National 
Park  Service,  Southwest  Region,  P.O. 
Box  728.  Santa  Fe,  New  Mexico  87504- 
0728,  filephone  505/988-6888.  Minutes 
of  the  meeting  will  be  available  for 
pubhc  inspection  four  weeks  after  the 
meeting  at  the  office  of  the  Trail 
Manager,  located  in  room  358,  Pinon 
Building,  1220  South  St.  Francis  Drive, 
Santa  Fe,  New  Mexico.  "^ 

Dated:  April  15. 1993. 
Mary  R.  Bradford, 

Deputy  Hegional  Director,  Southwest  Region. 
[PR  Doc.  93-9489  Filed  4-22-93;  8:45  ami 

MUMQ  CODE  OlO-TtHH 


INTERNATIONAL  TRADE 
COMMISSION 

Sanction  for  Breaches  of  Commission 
Protective  Order 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Sanction  for  breaches  of 
Commission  protective  order. 

SUMMARY:  Notice  is  hereby  given  of  the 
sanction  imposed  by  the  Commission 
for  breaches  of  the  administrative 
protective  order  issued  in  Fresh 
Kiwifntit  from  New  Zealand,  Inv.  No. 
731-TA-516  (Final).  The  Commission 
has  decided  to  sanction  Mr.  John 
Lindsey.  Esq..  foir  inadvertently 
providing  his  client  with  a  document 
containing  business  proprietary 
information  covered  by  the  protective 
order,  and  for  issuing  instructions  to  a 
paralegal  of  his  firm  that  resulted  in  the 
transmission  of  documents  containing 
business  proprietary  information  to 
additional  persons  not  authorized  to 
receive  such  information. 
ADDRESSES:  Copies  of  the  public  letter  of 
reprimand  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  S:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street  SVV., 
Washington,  DC  20436,  telephone  202- 
252-2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 


Washington,  DC  20436,  telephone  202- 
205-3105.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-2000. 

Authority:  The  authority  for  this  action  is 
conferred  by  section  777c(l)(B)  of  the  Tariff 
Act  of  1930  (19  U.S.C  1677f[c)(l)(B))  and  by 
Rule  207.7(d)  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  $  207.7(d)). 

Issued:  April  20, 1993. 

By  order  of  the  Commission. 
Paul  R.  Bardoa. 
Acting  Secretary. 
IFR  Doc.  93-9640  Filed  4-21-93;  11:26  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32219] 

The  Kansas  City  Southern  Railway 
Company — Control  Exemption — 
Graysonia,  Nashville  and  Ashdown 
Railroad  Company 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  11343-45  the  acquisition  of 
control  by  The  Kansas  Qty  Southern 
Railway  Company  (KCS)  of  Graysonia, 
Nashville  and  Ashdown  Railway 
Company  (GNA),  through  stock 
ownership,  subject  to  standard  labor 
protective  conditions.  KCS  is  wholly 
owTied  by  Kansas  City  Southern 
Industries,  Inc.  (KCSI),  a  noncarrier 
holding  company  that  currently  controls 
no  other  Commission-regulated  rail 
carriers.  KCSI,  KCS.  and  K4M  NEWCO 
jointly  have  pending  in  Finance  Docket 
No.  32167  an  application  to  control 
MidSouth  Corporation.  KCS  has  placed 
all  of  its  shares  of  GNA 's  stock  in  an 
independent  voting  trust  to  avoid  a 
common  control  violation,  pending  the 
effective  date  of  this  exemption. 
DATES:  This  exemption  will  be  effective 
on  May  23, 1993.  Petitions  to  stay  must 
be  filed  by  May  10, 1993,  and  petitions 
to  reopen  must  be  filed  by  May  18, 
1993. 

ADDRESSES:  Send  pleading  referring  to 
Finance  Docket  No.  32219  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

and 

(2)  Petitioners'  representative:  Jay  M. 
Nadlman,  Kansas  City  Southern 
Industries,  Inc.  114  West  Eleventh 
Street.  Kansas  Qty.  MO  64105-1804. 


FOR  FURTHER  mFORMATKM  COffTACT: 
Richard  B.  Felder  (202)  927-5610  [TDD 
for  hearing  impaired:  (202)  927-5721) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission.  Washington, 
DC  20423.  Telephone:  (202)  289-4357/ 
4359.  (Assistance  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  April  15. 1993. 

By  the  Commission,  Chairman  McDonald, 
Vice  Chairman  Simraons,  Commissioners 
Phillips.  Philbin,  and  Walden. 
Sidney  L.  Strickland,  |r., 
Secretary 

(FR  Doc.  93-9554  Filed  4-22-93;  8:45  am] 
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[Finance  Docket  No.  32277] 

RailTex,  Ine.— Continuance  In  Control 
Exemptlo«>— the  Salt  Lake  City 
Southern  Railroad  Co. 

Railtex.  Inc.  (RailTex).  a  noncarrier. 
has  filed  a  notice  of  exemption  to 
continue  in  control  of  the  Salt  Lake  City 
Southern  Railwray  Company  (SLCS) 
upon  SLCS  becoming  a  class  III  rail 
carrier.  SLCS.  a  noncarrier.  has 
concvu-rently  filed  a  notice  of  exemption 
in  Finance  Docket  No.  32276.  Salt  Lake 
City  Southern  Raib-oad  Company  Inc.— 
Acquisition  and  Operation  Exemption- 
Line  between  Mount  and  Salt  Lake  City. 
UT.  to  operate  approximately  25  miles 
of  rail  line  located  between  Mount  and 
Salt  Lake  City.  UT.  including  the  1.25- 
mile  Loverdahl  Spur.  SLCS  expected 
that  transaction  to  be  consummated  on 
or  after  the  March  31. 1993,  effective 
date  of  the  exemption. 

RailTex  also  controls  11  other  class  HI 
rail  carriers  operating  in  14  States.' 
RailTex  has  certified  that:  (1)  The  SLCS 
will  not  connect  with  any  other 
railroads  in  the  RailTex  corporate 
family;  (2)  the  continuance  in  control  is 
not  part  of  a  series  of  anticipated 
transactions  that  would  connect  the 


'  Those  rail  carrieri  are  Chesapeake  and 
Albermaile  Railroad  Company.  Inc.,  Indiana 
Southern  Railroad,  Inc.  North  Carolina  &  Virginia 
Railroad  Company,  Inc..  Mid  Michigan  Railroad 
Company.  Inc.,  Missouri  ft  Northern  Arkansas 
Railroad.  Austin  A  Northwestern  Railroad 
Company.  Inc.,  South  Carolina  Central  Railroad 
Company.  Inc.,  Dallas.  Garland,  k  Northeastern 
Railroad.  San  Diego  k  Imperial  Valley  Railroad, 
New  Orleans  Lower  Coast  Railroad.  Michigan  Shore 
Railroad.  Inc.  The  property  of  those  carriers  is 
located  in  Alabama.  Arkansas.  California,  Georgia. 
Indiana.  Kansas.  Louisiana.  Michigan.  Missouri. 
New  Mexico.  North  Carolina.  South  Carolina. 
Texas,  and  Virginia. 


railroads  with  each  other  or  any  other 
railroad  in  their  corporate  family;  and 
(3)  the  transaction  does  not  involve  a 
class  I  carrier.  The  transaction  is 
therefore  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  tliis 
exemption,  any  employees  adversely 
affected  by  the  transaction  will  be 
protected  by  the  conditions  set  forth  in 
New  York  Dock  Ry.— Control— Brooklyn 
Eastern  Dist..  360  I.C.C.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49US.C.  10505(d)  may  be  filed 
at  any  tiirie/The  filing  o^a  oetition  to 
revoke,  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Kelvin  J.  Dowd.  Esq..  Slover  &  Loftus. 
1224  Seventeenth  Street  NW.. 
Washington.  DC  20036. 

Decided:  April  19. 1993. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
(FR  Doc  93-9553  Filed  4-22-93;  8:45  am] 

BiUJNO  COOE  703S-01-M 


does  not  mention  the  Cobbossecontee 
Branch.  By  letter  filed  April  13.  MECO 
contends  that  the  Cobbossecontee 
Branch  was  not  included  in  the 
abandonment  application  because  it  was 
"spur"  or  "industrial"  track  excepted 
from  Commission  jurisdiction  under  49 
U.S.C.  10907.  It  has  not  been  established 
that  the  Cobbossecontee  Branch's  status 
has  changed  so  that  the  Commission 
now  has  jurisdiction  over  its  operation. 
Accordingly,  this  modified  rail 
certificate  does  not  cover  the 
Cobbossecontee  Branch. 

The  Commission  will  serve  a  copy  of 
this  notice  on  the  Association  of 
American  Railroads  (Car  Service 
Division),  as  agent  of  all  railroads 
siibscribing  to  the  car-service  and  car- 
hire  agreement,  and  on  the  American 
Short  Line  Ra^oad  Association. 

Dated:  April  19. 1993. 

By  the  Commission.  David  M.  Konjchnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
[FR  Doc.  93-9555  Filed  4-22-93;  8:45  am] 
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[Finance  Docket  No.  32271] 

Maine  Coast  Railroad  Corp.;  Modified 
Rail  Certificate 

On  March  18. 1993,  Maine  Coast 
Railroad  Corporation  (MECO)  filed  a 
notice  under  49  CFT^  part  1150,  Subpart 
C— Modified  Certificate  of  Public 
Convenience  and  Necessity,  to  operate 
the  State  of  Maine's  33.60-mile  Lower 
Road,  extending  between  milepost 
29.40,  at  Rock  Junction  in  Brunswick, 
ME,  and  milepost  63.00  in  Augusta.  ME. 

Maine  Central  Railroad  Company  was 
authorized  to  abandon  and  Springfield 
Terminal  Railway  Company  was 
authorized  to  discontinue  service  over 
the  Lower  Road  in  Docket  No.  AB-83 
(Sub-No.  9),  Maine  Central  Railroad 
Company  and  Springfield  Terminal 
Railway  Company— Abandonment  and 
Discontinuance — In  Cumberland, 
Sagadahoc  and  Kennebec  Counties,  ME 
(not  printed),  served  January  8, 1990. 
The  Maine  Department  of 
Transportation  acquired  the  Lower  Road 
in  February  1991. 

The  notice  filed  by  MECO  also 
includes  the  Cobbossecontee  Branch, 
connecting  to  the  Lower  Road  in 
Gardiner,  ME,  and  extending  about  1 
mile  to  its  end.  In  its  notice.  MECO 
claimed  that  the  State  of  Maine  owns 
the  Cobbossecontee  Branch  as  well  and 
that  the  Commission  had  authorized  its 
abandonment  in  the  referenced 
proceeding.  In  fact,  the  cited  decision 


[Hnance  Docket  No.  32276] 

Salt  Lake  City  Southern  Railroad  Co., 
inc.;  Acquisition  and  Operation 
Exemption;  Line  Between  Mount  and 
Salt  Lake  City,  UT 

Salt  Lake  City  Southern  Railroad 
Company.  Inc.  (SLCS)  has  filed  a  notice 
of  exemption  to  acquire  certain  limited 
ownership  interests  in  and  to  operate  as 
a  common  carrier  approximately  25 
miles  of  rail  line  owned  by  Union 
Pacific  Railroad  Company  (UP).»  UP  had 
previously  conveyed  certain  right-of- 
way  and  trackage  interest  in  the  line  to 
the  Utah  Transit  Authority  (UTA),  but 
had  retained  a  permanent  easement  for 
the  height  operations.*  SLCS  will 
become  a  class  III  rail  carrier.  Parties 
expected  to  consummate-the  transaction 
after  the  March  31,  1993,  effective  date 
of  this  notice. 

The  line  involved  in  the  transaction 
extends  from  milepost  775.19,  at  the 
Salt  Lake  County/Utah  County 
boundary  line,  to  milepost  798.74,  at 


'  This  exemption  also  includes  SLCS"  acquisition 
of  incidental  trackage  rights  from  UP  over  about 
11  S3  yards  of  track  at  the  end  of  the  Loverdahl 
Subdivision,  near  Midvale,  UT. 

'By  decision  served  December  31. 1992,  in 
Finance  Docket  No.  32188.  Utah  Transit 
Authority— Acquisition  Exemption— Line  of  Union 
Pacific  Railroad  Company,  the  Commission  ruled 
that  It  does  not  have  jurisdiction  over  the  transfer 
of  certain  of  UP's  physical  assets  to  UTA.  where 
UTA  would  perform  only  intrastate  passenger 
service  and  no  freight  service,  and  UP  would  retain 
and  convey  to  a  Freight  Operator  a  permanent 
easement  for  the  freight  operations. 
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Ninth  South  Street  in  Salt  Lake  City, 
UT,  and  includes  the  1.25-mile 
Loverdahl  Spur,  connecting  at  milepost 
790.52.3 

This  proceeding  is  related  to  Finance 
Docket  No.  32277.  RailTex.  Inc.— 
Continuance  in  Control  Exemption — 
The  Salt  Lake  City  Southern  Railroad 
Company,  wherein  RailTex,  Inc.,  parent 
company  of  SLCS,  has  concurrently 
filed  a  notice  of  exemption.for  its 
continuance  in  control  of  SLCS  when 
SLCS  becomes  a  rail  carrier  upon 
consummation  of  the  transaction 
described  in  this  notice. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Kelvin  J. 
Dowd,  Slover  &  Loftus.  1224 
Seventeenth  St.,  NW.,  Washington,  DC 
20036. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  p>etition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  April  19. 1993. 

By  the  Commission.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  StrickUnd,  Jr. 
Secretary. 
|FR  Doc.  93-9552  Filed  4-22-93;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  Standard*  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

Genera!  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 


'Although  in  Financa  Docket  No.  32186. 
Loverdahl  Spur  had  been  described  as  a  1.4-inite 
line  rather  than  a  1  2S-mile  line,  the  spur  in  this 
notice  app<«rs  to  refer  to  that  same  spur. 


of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931. 
as  amended  (46  Stat.  1494,  as  anbnded. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  fi^quently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used ) 
in  accordance  with  the  provisions  of  i9 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  IDeterminations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  vyage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 


Employment  Standards  Adminisuation, 
Wage  and  Hour  Division,  Division,  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014. 
Washington,  DC  20210. 

New  General  Wage  Delertnination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State, 

Volume  I 

Vermont 
VT93-14  (April  23, 1993) 

Volume  in 

Idaho 
ID93-6  (April  23.  1993) 

Withdrawn  General  Wage 
Determination  Decision 

This  is  to  advise  all  interested  parties 
that  the  Department  of  Labor  is 
withdrawing,  from  the  date  of  this 
notice.  General  Wage  Determination  No. 
TN930041,  dated  Feb.  19. 1993. 

Agencies  with  construction  pending 
projects,  to  which  this  wage  decision 
would  have  been  appUcable,  should 
utilize  the  project  determination 
procedure  by  submitting  a  SF-308.  (See 
Regulations,  29  CFR  part  1,  §  1.5.) 
Contracts  for  which  bids  have  been 
opened  shall  not  be  affected  by  this 
notice.  Also,  consistent  with  29  CFR 
1.6(c)(2)(i)(A),  when  the  opening  of  bids 
is  within  ten  (10)  days  of  this  notice,  the 
contract  specifications  need  not  be 
affected. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  office  document 
entitled  "General  Wage  Determination 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  Usted 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Vo/iiJ7ie  / 

Florida 

FL93-17  (Fob.  19, 1993) 

FL93-45  (Feb.  19, 1993) 
Massachusetts 

MA93-2  (Feb.  19. 1993) 
Pennsylvania 

PA93-9  (Feb.  19, 1993) 
Tennessee 

TN93-4  (Feb.  19, 1993) 

TN93-17(Feb.  19, 1993) 

TN93-19(Feb.  19,19931 

Volume  II 

Illinois 
IL93-1  (Feb.  19. 1993) 
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ILg3-2  (Feb.  \9, 1993) 

IL93-3  (Feb.  19, 1993) 

IL93-4  (Feb.  19. 1993) 

IL93-5  (Feb.  19, 1993) 

IL93-6(F8b.  19,1993) 

IL93-7  (Feb.  19. 1993) 

IL93-«  (Feb.  19, 1993) 

IL93-13  (Feb.  19. 1993) 

1L93-14  (Feb.  19. 1993) 

IL93-15(Feb.  19,1993) 

IL93-16  (Feb.  19. 1993) 

IL93-17  (Feb.  19. 1993) 

IL93-18  (Feb.  19, 1993) 
Indiana 

IN93-2  (Feb.  19. 1993) 
Kansas 

ICS93-16  (Feb.  19. 1993) 
Texas 

TX93-13(Peb.  19. 1993) 
Wisconsin 
WI93-5  (Feb.  19, 1993) 

Volume  III 
Idaho 

ID93-1  (Feb.  19, 1993) 
.Montana 

MT93-2  (Feb.  19. 1993) 
Uteh 

UT93-7  (Feb.  19. 1993) 

General  Wage  Detenninatioa 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts. 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Ubrahes  and  many  of  the  1.400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402.  (202)  783- 
3238. 

When  ordering  sub8cription(s).  be 
sure  to  specify  the  State(s)  of  Interest, 
since  subscriptions  may  he  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subsaiptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  DC  This  16th  day  of 
April  1993. 

AlanLMaM, 

Dinctor.  Dhnsha  of  Wage  Determinations. 

IFR  Doc  93-9948  PUed  4-22-93: 8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pxiblic 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Local 
Arts  Agencies  Advisory  Panel  (Local 
Arts  Agency  Development  Section  )  will 
be  held  on  May  19. 1993  from  2  p.m.- 
5:30  p.m..  May  20  6t)m  9  a.m.-5  p.m., 
and  May  21  frtjm  9  a.m.-3  p.m.  in  Room 
M-14  at  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  will  include  appUcation  review 
of  Leadership  Training  and  Services, 
Planning  and  Stabilization,  and  an 
overview  of  the  program. 

Any  interested  person  may  observe 
meetings,  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 

approval  of  the  full-time  Federal 

employee  in  attendance. 
It  you  need  special  accommodations 

due  to  a  disability,  please  contact  the 

Office  of  Special  Constituencies. 

National  Endowment  for  the  Arts.  1100 

Pennsylvania  Avenue.  NW.. 

Washington,  DC  20506,  202/682-5532. 

TTY  202/682-5496.  at  least  seven  (7) 

days  prior  to  the  meeting. 
Further  information  with  reference  to 

this  meeting  can  be  obtained  bora  Ms. 

Yvonne  M.  Sabine,  Advisory  Committee 

Management  Officer,  National 

Endowment  for  the  Arts.  Washington. 

DC  20506,  or  call  (202)  682-5439. 
Dated:  April  15. 1993. 

Yvonne  M.  Sabine, 

Director.  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc  93-9457  Filed  4-22-93;  8:45  ami 
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Russian  Federation  (Russia)  for  the 
Generalized  System  of  Preferences 
(CSP)  program. 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee  (TPSC); 
Initiation  of  a  Review  To  Consider 
Designation  of  the  Russian  Federation 
as  a  Beneficiary  Developing  Country 
Under  the  Generalized  System  of 
Preferences  (GSP);  Solicitation  of 
Public  Commento  Relating  to  the 
Designation  Criteria 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTXM:  Solicitation  of  public  comment 
with  respect  to  the  eligibility  of  the 


StIMMARY:  The  purpose  of  this  notice  is 
to  announce  the  initiation  of  a  review  to 
consider  whether  Russia  satisfies 
criteria  for  designation  as  a  beneficiary 
developing  country  under  the  GSP 
program,  and  to  solicit  public  comment 
relating  to  the  designation  criteria. 
F0«  FURTHER  MFORMATKM  CONTACT. 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW..  room  517,  Washington,  DC 
20506.  The  telephone  number  is  (202) 
395-6971.  Public  versions  of  all 
documenU  related  to  this  review  will  be 
available  for  review  by  appointment 
with  the  USTR  Public  Reading  Room 
shortly  following  filing  deadlines. 
Appointments  may  be  made  ftt>m  10 
a.m.  to  noon  and  1  p.m.  by  calling  (202) 
395-6186. 

SUPPLEMENTARY  INFORMATION:  As  a 
successor  state  to  the  Soviet  Union, 
Russia  is  currently  statutorily  ineligible 
for  designation  as  a  beneficiary 
developing  country  for  purposes  of  the 
Generalized  System  of  Preferences 
(GSP)  (19  use.  2462  (b)).  On  April  5, 
1993,  the  President  announced  his 
intention  to  propose  the  elimination  of 
this  statutory  bar. 

In  anticipation  of  the  elimination  of 
this  bar.  and  in  order  to  provide  for 
possible  designation  as  soon  as  possible 
thereafter,  the  Trade  Policy  Staff 
Committee  (TTSC)  has  initiated  a  review 
to  determine  if  Russia  meets  the 
designation  criteria  of  the  GSP  law  and 
should  be  designated  as  a  beneficiary. 
The  GSP  is  provided  for  in  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2461-2465).  The  designation  criteria  are 
listed  in  19  U.S.C.  2462(a),  2462(b)  and 
2462(c).  Interested  parties  are  invited  to 
submit  comments  regarding  the 
eligibility  of  Russia  for  designation  as  a 
GSP  beneficiary.  The  designation 
criteria  mandate  determinations  related    , 
to  participation  in  commodity  cartels. 

E referential  treatment  provided  by 
Bneficiaries  to  other  developed 
countries,  expropriation  without 
compensation,  enforcement  of  arbitral 
awards,  international  terrorism,  and 
internationally  recognized  woricer 
rights.  Other  practices  taken  into  ' 

account  include  market  access  for  goods 
and  services,  invefstment  practices  and 
intellectual  property  rights. 

An  original  and  fourteen  (14)  copies 
of  comments  regarding  Russia's 
eligibility  may  be  submitted.  In  English, 
to  the  Chairman  of  the  CSP 
Subcommittee.  Trade  PoUcy  Staff 
Committee.  600  17th  Street.  NW..  room 
517.  Weahlngton.  DC  20506.  Comments 
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must  be  received  no  later  than  5  p.m.  on 
May  14. 1993. 

Information  and  comments  submitted 
regarding  this  notice  will  be  subject  to 
public  inspection  by  appointment  with 
the  staff  of  the  USTR  PubUc  Reading 
Room,  except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6.  If  the  document 
contains  business  confidential 
information,  an  original  and  fourteen 
(14)  copies  of  a  nonconfidential  version 
of  the  submission  along  with  an  original 
and  (14)  copies  of  the  confidential 
version  must  be  submitted.  In  addition, 
the  document  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  and  every  page  of  the  document. 
The  version  which  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  be  clearly 
marked  at  the  top  and  bottom  of  each 
and  every  page  (either  "public  version" 
or  "non-confidential"). 
Frederick  L.  Montgomery, 
Chairman.  Tmde  Policy  Staff  Committee. 
[FR  Doc.  93-9525  File(J  4-22-93;  8:45  ami 
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SECURrriES  ano  exchange 

COMMISSION 

Fonns  Under  Review  by  Office  of  ' 
Management  and  Budget 

Agency  Clearance  Officer:  John  J. 
Lane,  (202)  272-5407. 

Upon  Written  Request,  Copy 
Available  From:  Securities  and 
Exchange  Commission,  Office  of 
Consumer  Affairs  and  Information 
Services,  450  Fifth  Street,  NW., 
Washington.  DC  20549. 

New 

Rule  485a,  File  No.  270-68 

Proposed  Amendments 

Rule  415,  File  No.  270-68 
Form  N-2,  File  No.  270-21 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et seq).  the  Securities 
and  Exchange  Commission  has 
submitted  for  OMB  approval  a  proposed 
amendment  to  rule  415  and  new  rule 
485a  imder  the  Securities  Act  of  1933 
("Act"),  and  amendments  to  Form  N-2 
under  the  Investment  Company  Act  of 
1940  ("Investment  Company  Act").  The 
amendment  to  rule  415  under  the  Act 
would  permit  continuous  or  delayed 
offerings  by  closed-end  investment 
companies  making  periodic  repurchase 
offers  pursuant  to  rule  23c-3  under  the 
Investment  Company  Act.  Proposed  rule 
485a  would  provide  for  automatic 


effectiveness  of  post-effective 
amendments  and  new  registration 
statements  filed  by  closed-end 
investment  companies  making  periodic 
repurchase  offers  under  rule  23c-3.  The 
proposed  amendments  to  Form  N-2 
relate  to  the  proposed  new  offering  and 
registration  procedures. 

Form  N-2  is  the  form  on  which 
closed-end  management  investment 
companies  register  their  securities 
under  the  Act,  and  register  as 
investment  companies  under  the 
Investment  Company  Act.  The  staff 
estimates  that  approximately  five  post- 
effective  amendments  or  registration 
statements  would  be  filed  annually  by 
closed-end  investment  companies 
making  periodic  repurchase  offers 
pursuant  to  rule  23c-3  that  are  not 
currently  offering  their  shares.  The  staff 
also  estimates  that  the  time  necessary 
for  each  such  investment  company  to 
comply  with  the  requirements  of  the 
relevant  form  would  be  approximately 
1,630  hours. 

Rule  415.  as  proposed,  would  enable 
closed-end  investment  companies  that 
make  periodic  repurchase  offers 
pursuant  to  rule  23c-3  to  offer  securities 
on  a  continuous  or  delayed  basis.  Rule 
485a.  as  proposed,  would  provide  for 
the  automatic  effectiveness  of  post- 
effective  amendments  and  registration 
statements  filed  by  such  closed-end 
investment  companies  for  the  purpose 
of  registering  additional  shares.  No 
separate  burden  hours  are  allocated  to 
compliance  with  these  two  rules  since 
their  burden  hoiurs  are  accoimted  for 
under  Form  N-2. 

The  estimate  of  average  burden  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  the  SEC  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  comphance  with  SEC  rules  and 
forms  to  John  J.  Lane,  Associate 
Executive  Director,  Seoirities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549,  and  Gary 
Waxman,  Clearance  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget 
(Paperwork  Reduction  Project  3235- 
0026  [Form  N-21  and  3235-0074  [Rules 
415  and  485al),  room  3208,  New 
Executive  Office  Building.  Washington. 
DC  20503. 


Dated:  April  16, 1993. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  93-9562  Filed  4-22-93;  8:45  am] 
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Forma  Under  Review  by  Office  of 
l/lanagement  and  Budget 

Agency  Clearance  Officer:  John  J.  Lane. 

(202)  272-5407 
Upon  Written  Request,  Copy  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Consumer 
Affairs  and  Information  Services, 
450  Fifth  Street,  NW..  Washington, 
DC  20549 
Amendment: 
Form  N-IA,  File  No.  270-21 
Form  N-14,  File  No.  270-297 
Rule  34b-l.  File  No.  270-305 
Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  for  OMB 
approval  amendments  to  Forms  N-IA 
and  N-14  and  Rule  34b-l  under  the 
Investment  Company  Act  of  1940 
("1940  Act"). 

Form  N-lA  is  the  registration 
statement  for  use  by  open-end 
management  investment  companies, 
except  small  business  investment 
companies  and  insurance  company 
separate  accounts.  There  are 
approximately  2700  registrants  using 
Form  N-IA.  The  average  additional 
burden  imposed  by  the  amendments  is 
estimated  to  be  4.3  hours  per  registrant, 
for  a  new  total  burden  of  1059.6  hours 
per  registrant. 

Form  N-14  is  the  registration  form 
used  by  investment  companies  to 
register  under  the  1933  Act  securities  to 
be  issued  in  mergers  and  other  forms  of 
business  combination.  By  cross- 
referencing  a  number  of  the  items  in 
Form  N-lA,  Form  N-14  requires 
disclosure  of  the  same  performance 
information  regarding  the  management 
investment  companies  involved  in  the 
transaction.  Approximately  95 
registrants  filed  Form  N-14  in  1992, 
with  an  estimated  compliance  time  of 
2,499  hours  per  registrant.  The 
maximum  additional  burden  imposed 
by  the  amendments  is  estimated  to  be 
one  hour,  for  a  total  of  2.500  hours. 

Rule  34b-l  under  the  1940  Act  deems 
to  be  materially  misleading  any 
investment  company  sales  literature 
filed  with  the  Commission  which 
includes  therein  any  information  that 
purports  to  show  the  investment 
performance  of  the  fund  unless  it  also 
includes  performance  data  calculated  in 
a  manner  prescribed  by  Rule  482  under 
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the  1933  Act  This  requirement  is 
intended  to  permit  the  Commission  staff 
to  review  this  sales  literature  for 
compUance  with  the  antifraud 
provisions  of  the  federal  securities  laws. 
The  rule  imposes  an  annual  reporting 
burden  of  3,444  hours  on  about  287 
respondents,  each  with  approximately 
five  responses,  for  a  total  of  about  1.435 
responses.  The  Commission  anticipates 
that  the  amendments  to  rule  34b-l  will 
not  change  the  burdensomeness  of  the 
rule. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Paperwoii  Reduction  Act  and  are  not 
derived  firom  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  Commission  rules  and  forms. 

Direct  general  comments  to  Gary 
Waxman  at  the  address  below.  Direct 
any  comments  concerning  the  accuracy 
of  the  estimated  average  burden  hours 
for  compliance  with  Commission  rules 
and  forms  to  John  J.  Lane.  Associate 
Executive  Director.  450  Fifth  Street 
NfW.,  Washington,  DC  20549-6004.  and 
Gary  Waxman.  Clearance  Officer,  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (3235-0307  for  Form 
N-IA.  3235-0336  for  Form  N-14,  and 
3235-0346  for  rule  34b-l).  room  3208. 
NEOB.  Washington.  DC  20543. 

Dated;  April  16, 1993. 
Margwret  H.  McFuiand, 
Deputy  Secretary. 

IFR  Doc  93-9561  Filed  4-22-93;  8:45  am] 
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Self-Reguiatory  Organizations; 
Application*  for  Unlisted  Trading 
Privileges  tnd  of  Opportunity  for 
Hearing;  Cindnnati  Stock  Exchange, 
Inc. 

April  16, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Nuveen  Maryland  Premium  Income 
Municipal  Fund 
Shares  of  Blaneficial  Interest.  $.01  Par 
Value  (FiBe  No.  7-10553) 
Nuveen  Massachusetts  Premium  Income 
M'jnicipal  Fund 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10554) 
Nuveen  New  |ersey  Premium  Income 
Municipal  Fund  2 
Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10555) 
Nuveen  Pennsylvania  Premium  Income 
Municipal  Fund  2 


Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10556) 
Nuveen  Virginia  Premium  Income  Municipal 
Fund  *^ 

Shares  of  Beneficial  Interest,  $.01  Par 
Value  (File  No.  7-10557) 
Oneita  Industries.  Inc. 
Common  Stock,  $.25  Par  Value  (Pile  Na  7- 
10558) 
Paragon  Trade  Brands,  Inc. 
Cranmon  Stock,  $.01  Par  Value  (Pile  Na  7- 
10559) 
Parker  &  Parsley  Petroleum  Ca 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
10560) 
PEC  Israel  Economic  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No 
7-10561) 
Piccadilly  CafisterlBS,  Inc. 
Common  Stock,  No  Par  Value  (Pile  No.  7- 
10562) 
Pillowtex  Corp. 
Common  Stock.  $.01  Par  Value  (FUe  Na  7- 
10563) 
Preferred  Income  Management  Fund,  Inc 
Common  Stock,  $.01  Par  Value  (File  No,  7- 
10564) 
Rhone-Poulenc  S.A. 
American  Depositary  Shares  (Rep.  V*  Sh.  of 
an  Ord.  Sh.  A)  (File  No.  7-10565) 
Salomon  Brothers  High  Income  Fund,  Inc 
Common  Stock,  $.001  Par  Value  (File  Na 
7-10566) 
St.  John  Knits,  Inc. 
Common  Stock,  No  Par  Value  (File  Na  7- 
10567) 
Storage  Equities.  Inc 
Cum.  Pfd.  Ser.  B,  $.01  Par  Value  (File  Na 
7-10568) 
Sunamerica,  Inc 
$2.78  Depositary  Shares  (rep.  Mw  Sh.  Ser. 
D  Mand.  Conv.  Prem.  Dlv.  Pfd.  Stk.)  (File 
Na  7-10569) 
Tejas  Gas  Corp. 
Depositary  Shares  (rep.  Vio  Sh.  9.96% 
Cum.  Pfd.  Stk.,  $1.00  Par  Value  (File  Na 
7-10570) 
United  American  Healthcare  Corp. 
Common  Stock,  No  Par  Value  (File  No  7- 
10571) 
Van  Kampen  Merrltt  Strategic  Sector 
Municipal  Trust 
Comm.  Shares  of  Beneficial  Interest  (rep. 
Mw  Sh.  8i/i%  Cum.  Pfd.  Stk.  Ser.  N)  (File 
No.  7-10572) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  tran.saction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  7, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 


privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Divition  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

lonatiian  G.  Katz, 

Secretary. 

[FR  Doc  93-9475  FUed  4-22-93;  8:45  am) 
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Self-Regutatory  Organizations; 
Applications  for  Unlisted  Trading 
PrivilegM  and  of  Opportunity  for 
Hsaring;  Mld«we»  Stock  Exchange,  Inc. 

April  16, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

General  Growth  Properties 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
10551) 
Starter  Corporation 
Common  Stock,  $.01  Par  Value  (File  Na  7- 
10552) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  7,  1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  appUcation  if  it  finds,  based  upon 
all  the  information  available  to  it.  tiiat 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz. 

Secretary. 

(FR  Doc  93-9476  Filed  4-22-93:  8:45  am|     . 
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[R«lMM  No.  35-2S797] 

niinge  Under  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act") 

April  16.  1993. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/ara  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
May  10. 1993.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address{es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Texas  Utilities  Company  (70-6072) 

Texas  Utilities  Company  ("Texas 
Utilities"),  2001  Bryan  Tower,  Dallas. 
Texas  75201.  a  Texas  corporation  and 
public-utility  holding  company  exempt 
fit)m  registration  by  order  pursuant  to 
section  3(a)(1)  of  the  Act,  has  filed  an 
application  under  sections  3(a)(1), 
9(a)(2)  and  10  of  the  Act.  Texas  Utilities 
proposes  to  acquire  all  of  the  issued  and 
outstanding  common  shares  of 
Southwestern  Electric  Service  Company 
("SESCO"),  a  Texas  electric  uUlity 
company,  subject  to  SESCO's 
shareholder  approval  at  a  meeting  to  be 
held  on  April  29, 1993.  The  acquisition 
will  be  accomplished  by  an  Agreement 
and  Plan  of  Merger  ("Merger 
Agreement")  dated  as  of  January  23» 
1993,  between  Texas  Utilities,  TUA.  Inc. 
("Acquisition  Sub"),  a  Texas  wholly 
'  owned  subsidiary  of  Texas  Utilities 
created  for  the  purpose  of  engaging  in 
the  merger,  and  SESCO. 

TU  Electric.  Texas  Utilities'  principal 
subsidiary,  is  engaged  in  the  generation, 


purchase,  transmission,  distribution, 
and  sale  of  electric  energy  in  the  north 
central,  eastern,  and  western  portions  of 
Texas,  with  a  population  estimated  at 
5.5  million.  TU  Electric  provides 
electric  service  in  91  counties  and  372 
municipalities  in  Texas,  including 
Dallas,  Fort  Worth,  Arlington,  Irving, 
Piano,  Waco.  Mesquite,  Grand  Prairie, 
Wichita  Falls,  Odessa.  Midland, 
Carrollton,  Tyler,  Richardson,  and 
Killeen.  At  September  30,  1992,  Texas 
utilities  reported  total  consolidated 
assets  of  $19.2  billion,  and  for  the 
twelve  month  period  ending  September 
30, 1992,  Texas  Utilities  reported 
operating  revenues  of  approximately 
$4.9  billion  and  consolidated  net 
income  of  approximately  $699  million. 
As  of  December  31, 1992,  Texas  Utilities 
had  217,316.054  shares  outstanding  of 
common  stock,  no  par  value. 

SESCO  is  engaged  in  the  purchase, 
transmission,  distribution,  and  sale  of 
electricity  wholly  within  Texas. 
SESCO's  service  area  is  essentially 
surrounded  by  that  of  TU  Electric,  and 
consists  of  40  towns  and  communities 
located  in  ten  counties  in  central  and 
east  Texas.  SESCO  provides  electric 
service  to  approximately  40.000 
industrial,  commercial,  and  retail 
customers.  SESCO  owns  no  electric 
generating  facihties,  and  currently 
receives  100%  of  its  power  and  energy 
fitjra  TU  Electric. 

At  September  30, 1992.  SESCO  had 
total  assets  of  approximately  $64 
million.  For  the  twelve  months  ended 
September  30. 1992.  SESCO  reported 
revenues  of  $68.2  million  and  net 
income  available  for  common  stock  of 
$3.2  million.  As  of  December  31. 1992. 
SESCO  had  outstanding  capital  stock 
consisting  of  660.296  shares  of  common 
stock,  $1  par  value.  SESCO  redeemed  its 
preferred  stock  on  February  26, 1993. 

As  of  the  Effective  Time,  as  defined, 
SESCO  will  be  merged  into  the 
Acquisition  Sub,  the  separate  existence 
of  Acquisition  Sub  will  cease,  and 
SESCO  will  be  the  surviving  corporation 
as  a  new  wholly-owned  subsidiary  of 
Texas  Utilities.  The  Merger  Agreement 
provides  that  each  common  shareholder 
of  SESCO  (other  than  persons  who  have 
perfected  their  dissenter's  rights  in  the 
manner  provided  under  the  Texas 
Business  Corporation  Act  ('TBCA"), 
will  have  the  right  to  elect  to  receive,  in 
exchange  for  each  share  of  SESCO 
common  stock,  either  $93.00  cash  or  2.2 
shares  of  Texas  Utilities  common  stock, 
subject  to  certain  conditions.  Texas 
Utilities  states  that  no  fractional  shares 
of  its  stock  will  be  issued  in  the  merger. 

The  Merger  Agreement  limits  the 
aggregated  amoimt  of  cash  payable  in 
connection  with  the  merger  (including 


amounts  paid  to  dissenting  shareholders 
or  in  lieu  of  fractional  shares)  to  no 
more  than  20%  of  the  consideration  for 
the  merger  (or  such  lower  percentage  as 
may  be  required  to  ensure  the  tax-fi^ae 
treatment  of  the  merger).  Such  cash 
consideration  will  be  prorated  among 
the  holders  of  SESCO  common  stock 
imconditionally  electing  to  receive  cash 
if.  In  the  aggregate,  the  shares  with 
respect  to  which  such  elections  are 
made,  multiplied  by  $93.00.  exceed  the 
available  cash  consideration  less  offsets 
for  the  value  of  fractional  shares  and 
shares  for  which  holders  have  perfected 
their  dissenter's  rights  under  the  TBCA. 
It  is  intended  that  the  merger  qualify  as 
a  reorganization  within  the  meaning  of 
Section  368(a)  of  the  Internal  Revenue 
Code  of  1986.  as  amended,  and  Texas 
Utilities  states  that  the  transaction  is 
expected  to  be  tax-free  to  holders  of 
SESCO  common  stock  to  the  extent  they 
elect  to  receive  Texas  Utilities'  common 
stock. 

Texas  Utilities  also  seeks  an  order  of 
exemption  under  section  3(a)(1)  from  all 
provisions  of  the  Act.  except  section 
9(a)(2),  following  the  proposed 
transactions.  Texas  Utilities  states  that  it 
and  each  of  its  public-utility 
subsidiaries  will  be  predominantly 
intrastate  in  character  and  will  carry  on 
their  business  substantially  in  Texas, 
the  state  in  which  each  is  incorporated. 

Eastern  Utilities  Associates,  et  al.  (70- 
8161) 

Eastern  Utilities  Associates.  ("EUA"), 
a  registered  holding  company,  and  its 
wholly  owned  nonutility  subsidiary 
company.  EUA  Cogenex  Corporation 
("Cogenex")  (collectively, 
"Applicants"),  both  located  at  P.O.  Box 
2333,  Boston.  Massachusetts  02107, 
have  filed  an  application-declaration 
under  Sections  6(a)  7,  9(a),  10,  and  12(b) 
of  the  Act  and  Rules  43,  45,  and  50(a)(5) 
thereunder. 

By  order  dated  October  24, 1991 
(HCAR  No.  25396).  the  Commission 
authorized  Applicants  to  finance 
Cogenex's  business  in  an  amount,  in 
addition  to  Cogenex's  approximately 
$94.4  million  permanent  capitalization 
as  of  December  31,  1992  not  to  exceed 
$100  million  from  the  following 
sources:  (1)  up  to  an  aggregate  of  $50 
million  from  EUA  in  any  combination  of 
short-term  borrowings,  capital 
contributions,  or  proceeds  from  sales  of 
common  stock  to  EUA;  (2)  up  to  $35 
million  from  the  issuance  and  sale  of 
additional  long-term  imsecured  notes; 
and  (3)  up  to  $50  million  of  short-term 
borrowings  under  the  EUA  system 
credit  lines.  This  financing 
authorization  expires  on  December  31, 
1993. 
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For  the  period  ending  December  31, 
1995.  Applicants  propose  the  following. 
Cogenex  requests  authorization  to 
undertake  various  financing 
transactions  in  an  amount  not  to  exceed 
$100  million  from  one  or  any 
combination  of  the  sources  listed  below: 
(1)  Up  to  an  aggregate  of  $50  million 
from  EUA  in  an  any  combination  of 
capital  contributions  or  short  term 
borrowings  ("EUA  Investments");  (2)  up 
to  $50  million  from  the  issuance  and 
sale  of  additional  long-term  unseoired 
notes  ("New  Notes");  and  (3)  up  to  $50 
million  of  short-term  borrowings  under 
the  EUA  system  credit  lines.  EUA 
proposes  to  (1)  make  investments  in 
Cogenex,  in  addition  to  its  existing 
investments  in  Gogenex,  in  an  aggregate 
amount  up  to  $50  million  in  one  or  any 
combination  of  EUA  Investments;  (2) 
borrow  up  tQ  $25  million  under  the 
EUA  system  credit  lines;  and  (3) 
continue  to  guarantee  Cogenex's 
borrowings  under  the  EUA  system 
credit  lines.  Should  it  t>ecome  necessary 
in  order  to  obtain  more  favorable 
financing  for  the  New  Notes.  EUA  also 
proposes  to  guarantee,  or  to  provide  an 
equity  maintenance  agreement  for,  all  or 
a  portion  of  the  obligations  of  Cogenex 
regarding  the  New  Notes. 

The  borrowings  authorized  for  EUA 
and  Cogenex  under  EUA's  existing 
credit  lines  will  be  evidenced  by  notes 
which  may  be  issued  and  renewed 
during  the  period  ending  December  31, 
1995.  Such  notes  will  mature  in  not 
more  than  one  year  from  their  resoective 
dates  of  issuance,  and  the  principal 
amount  of  notes  authorized  and 
outstanding  at  any  one  time  outstanding 
will  not  exceed  $25  million  for  EUA  and 
$50  million  for  Cogenex.  The  existing 
credit  line  arrangements,  which  expire 
on  June  30, 1993,  include  borrowing  at 
the  prime  rate  or  money  market  rate, 
together  with  a  commitment  fee  equal  to 
V4  of  1%  multiplied  by  the  credit  line, 
if  applicable.  Notes  bearing  interest  at 
the  prime  rate  will  be  prepayable  at  any 
time  without  premium.  Notes  bearing 
interest  at  available  money  market  rates, 
will  not  be  prepayable. 

Cogenex  will  use  the  net  proceeds 
from  the  financing  transactions  listed 
above  for  one  or  any  combination  of  the 
following — to  pay,  reduce,  or  renew 
short-term  borrowings  from  banks  or 
short-term  loans  from  EUA  and  for 
working  capital  and  general  corporate 
purposes,  including  construction 
expenditures  for  plant  and  equipment. 
Cogenex  states  that  the  proceeds  or  any 
part  thereof  of  the  New  Notes  may  be 
temporarily  invested  in  securities 
meeting  the  requirements  of  section 
9{c)(i)  of  the  Act  or  of  Rules  40(a)(1)  or 
40(a)(2)  thereunder. 


Cogenex  requests  that  the 
Commission,  pursuant  to  paragraph 
(a)(5)  of  Rule  50,  grant  an  exception 
from  that  Rule  with  respect  to  the  New 
Notes,  so  that  it  may  carry  out  the 
negotiation  of  the  terms  of  the  New 
Notes  itself,  with  one  or  more 
institutional  investors,  or  to  engage  a 
placement  agent,  for  a  fee,  to  negotiate 
the  terms  of  and  place  the  New  Notes 
with  institutional  purchasers.  It  may  do 
so. 

Arkansas  Power  &  Light  Company  (70- 
8171) 

Arkansas  Power  &  Light  Company 
("AP&L"),  425  West  Capitol.  40th  Floor. 
Little  Rock,  Arkansas  72201,  an  electric 
utility  subsidiary  company  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  a  declaration  under 
Sections  6(a)  and  7  of  the  Act  and  Rule 
50(a)(5)  thereunder. 

By  orders  dated  May  25. 1983  and 
June  6.  1983  (HCAR  Nos.  22952  and 
22966.  respectively),  AP4L  was 
authorized  to  participate  in 
arrangements  for  the  issuance  of  $45 
million  aggregate  principal  amount  of 
Independence  County,  Arkansas 
("County")  ll»/ii%  PolluUon  Control 
Revenue  Bonds,  1983  Series  ("1983 
Bonds").  The  1983  Bonds  were  issued 
for  the  purpose  of  reimbursing  AP4L  for 
the  cost  of.  or  financing,  and  refinancing 
the  cost  of,  on  a  tax-exempt  basis,  the 
acquisition,  construction,  installation 
and  equipping  of  certain  sewage 
disposal  and/or  pollution  control 
facilities  ("Facilities")  at  AP&L's 
Independence  Steam  Electric  Generating 
Station  ("Station")  in  the  County. 

AP&L  now  proposes  to  refinance  the 
1983  Bonds  by  entering  into  a  loan 
agreement  ("Agreement")  with  the 
County  so  that  the  County  will  issue,  at 
one  time  or  from  time  to  time  through 
December  31, 1994,  up  to  $45  million 
aggregate  principal  amount  of  one  or 
more  new  series  of  tax-exempt  revenue 
bonds  ("Tax-Exempt  Bonds")  pursuant 
to  one  or  more  trust  indentures 
("Indenture")  between  the  County  and 
one  or  more  trustees  ("Trustee").  In 
addition,  AP&L  proposes  to  guarantee 
payment  on  the  Tax-Exempt  Bonds  by: 
(1)  Entering  into  a  Letter  of  Credit  and 
Reimbursement  Agreement  for  the 
issuance  of  a  letter  of  credit;  (2) 
providing  an  insurance  policy  on  the 
Tax-Exempt  Bonds;  and/or  (3)  issuing 
collateral  bonds. 

Under  the  Agreement,  the  County 
would  loan  the  proceeds  from  the  sale 
of  the  Tax-Exempt  Bonds  (which  are  not 
expected  to  exceed  $45  million)  to 
AP&L.  and  AP&L  would  use  the 
proceeds  of  the  loan,  net  of  any 
underwriters  discounts  or  other 


expenses,  to  redeem  prior  to  maturity 
the  1983  Bonds.  AP&L  will  repay  the 
loan  in  installments  sufficient  to  pay  the 
principal  or  purchase  price  of,  the 
premium,  if  any,  and  the  interest  on  the 
Tax-Exempt  Bonds  as  the  same  became 
due  and  payable.  The  term  of  the 
Agreement  will  coincide  with  the 
maturity  of  the  Tax-Exempt  Bonds, 
which  will  mature  not  less  than  five 
years  nor  later  than  40  years  from  the 
first  day  of  the  month  in  which  they  are 
initially  issued.  Under  the  Agreement. 
AP&L  will  be  obligated  to  pay:  (1)  The 
fees  and  charges  of  the  Trustee  and  any 
registrar  or  paying  agent  under  the 
Indenture  and,  if  any,  the  remarketing 
agent  and  the  tender  agent;  (2)  all 
expenses  incurred  by  the  County  in 
connection  with  its  rights  and 
obligations  imder  the  Agreement;  (3)  all 
expenses  necessarily  incurred  by  the 
County  or  the  Trustee  under  the 
Indenture  in  connection  with  the 
transfer  or  exchange  of  Tax-Exempt 
Bonds;  and  (4)  certain  other 
miscellaneous  fees  and  expenses,  as 
specified  in  the  Agreement.  The 
Indenture  may  provide  for  redemption 
of  the  Tax-Exempt  Bonds  upon  the 
occurrence  of  certain  events  and/or 
pursuant  to  a  mandatory  sinking  fund  or 
other  mandatory  redemption  provisions 
and,  in  such  cases,  AP&L's  loan 
repayments  under  the  Agreement  would 
be  sufficient  to  meet  these  obligations. 

The  Tax-Exempt  Bonds  will  be 
subject  to  optional  redemption,  at  the 
direction  of  the  AP&L.  in  whole  or  in 
part  at  the  redemption  prices  (expressed 
as  percentages  of  principal  amount)  and 
at  the  times,  set  forth  in  the  Indenture, 
plus  accrued  interest  to  the  redemption 
date.  In  the  event  that  maturity  of  the 
Tax-Exempt  Bonds  is  accelerated 
because  of  the  occurrence  of  certain 
events,  as  described  in  the  Indenture. 
AP&L's  payments  under  the  Agreement 
shall  be  sufficient  to  pay  the  principal 
of,  and  the  premium,  if  any,  and  interest 
on,  such  Tax-Exempt  Bonds  when  due. 
AP&L  would  most  likely  meet  such 
requirements  through  the  issuance  of 
other  debt  such  as  first  mortgage  bonds, 
but  could  in  the  alternative  use  cash  on 
hand,  internally  generated  funds,  short- 
term  borrowings  and/or  funds  from  the 
issuance  of  such  other  securities  as  may 
be  appropriate  and  as  may  be  approved 
by  the  appropriate  regulatory 
authorities. 

The  Agreement  and  the  Indenture 
may  provide  for  a  fixed  interest  rate 
and/or  for  an  adjustable  interest  rate  for 
the  Tax-Exempt  Bonds.  If  the  Tax- 
Exempt  Bonds  have  an  adjustable 
interest  rate,  the  interest  rate  during  the 
first  rate  period  would  be  determined  by 
negotiation  between  AP&L  and  the 
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purchasers.  Thereafter,  for  each  rate 
period,  the  interest  rate  on  such  Tax- 
Exempt  Bonds  would  be  that  rate 
(subject  to  a  specified  maximum  rate) 
which  will  be  sufficient  to  remarket  the 
Tax-Exempt  Bonds  at  their  principal 
amount. 

If  the  Tax-Exempt  Bonds  bear  an 
adjustable  interest  rate,  the  Agreement 
and  the  Indentiue  would  provide  that 
holders  of  Tax-Exempt  Bonds  would 
have  the  right  to  tender  or  be  required 
to  tender  their  Tax-Exempt  Bonds  and 
have  them  purchased  at  a  price  equal  to 
the  principal  amount  thereof,  plus  any 
accrued  and  unpaid  interest  thereon,  on 
dates  specified  in,  or  established  in 
accordance  with,  the  Indenture.  Under 
the  Agreement,  AP&L  would  be 
obligated  to  pay  amounts  equal  to  the 
amoimts  to  be  paid  by  the  remarketing 
agent  or  the  tender  agent  pursuant  to  the 
Indenture  for  the  purchase  of  Tax- 
ExenMt  Bonds  so  tendered,  less  any 
othe  Aionies  available  for  that  purpose, 
including  the  proceeds  of  the  sale  of 
such  tendered  Tax-Exempt  Bonds  by  the 
remarketing  agent. 

In  order  to  guarantee  payment  on  the 
Tax-Exempt  Bonds,  obtain  a  more 
favorable  rating  thereon  and.  thus. 
Improve  their  marketability,  AP&L  may 
arrange  for  the  issuance  of  an 
irrevocable  letter  of  credit  for  an  amount 
of  up  to  $51.75  million  from  a  bank 
("Bank")  in  favor  of  the  Trustee.  In  such 
event,  payments  with  respect  to 
principal,  premium,  if  any,  interest  and 
purchase  obligations  in  connection  with 
the  Tax-Exempt  Bonds  coming  due 
during  the  term  of  such  letter  of  credit 
would  be  secured  by,  and  payable  from 
funds  drawn  under,  the  letter  of  credit. 
In  order  to  induce  the  Bank  to  issue 
such  letter  of  credit,  AP&L  would  enter 
into  a  Letter  of  Credit  and 
Reimbursement  Agreement 
("Reimbursement  Agreement")  with  the 
Bank  pursuant  to  which  AP&L  would 
agree  to  reimburse  the  Bank  for  all 
amounts  drawn  imder  such  letter  of 
credit  within  a  specified  period  after  the 
date  of  the  draw  and  with  interest 
thereon. 

It  is  anticipated  that  the 
Reimbursement  Agreement  would 
require  the  payment  by  AP&L  to  the 
Bank  of  annual  letter  of  credit  fees  and 
perhaps  an  up- front  fee.  Any  such  letter 
of  credit  may  expire  or  be  terminated 
prior  to  the  maturity  date  of  the  Tax- 
Exempt  Bonds  and,  in  connection  with 
such  expiration  or  termination,  the  Tax- 
Exempt  Bonds  may  be  made  subject  to 
mandatory  redemption  or  purchase  on 
or  prior  to  the  date  of  expiration  or 
termination  of  such  letter  of  credit, 
possibly  subject  to  the  right  of  owners 
of  Tax-Exempt  Bonds  not  to  have  their 


Tax-Exempt  bonds  redeemed  or 
purchased.  Provision  may  be  made  for 
extension  of  the  term  of  such  letter  of 
credit  or  for  the  replacement  thereof, 
upon  its  expiration  or  termination,  by 
another  letter  of  credit  from  the  bank  or 
a  different  bank. 

In  addition  or  as  an  alternative  to  the 
security  provided  by  a  letter  of  credit, 
AP&L  proposes  to:  (1)  Provide  an 
insurance  policy  in  an  amount  not  to 
exceed  $45  million  for  the  payment  of 
the  principal  of  and/or  interest  and/or 
premium  on  the  Tax-Exempt  Bonds; 
and/or  (2)  provide  security  for  holders 
of  Tax-Exempt  Bonds  and/or  the  Bank 
equivalent  to  the  security  afforded  to 
holders  of  First  Mortgage  Bonds 
outstanding  under  AP&L's  Mortgage  by 
obtaining  the  authentication  of  and 
pledging  a  new  series  of  First  Mortgage 
Bonds  ("Collateral  Bonds")  under  the 
Mortgage  as  it  may  be  supplemented. 

Collateral  Bonds  would  oe  delivered 
to  the  Trustee  under  the  Indenture  and/ 
or  the  Bank  to  evidence  and  secure 
AP&L's  obligation  to  repay  the  loan 
made  by  the  County  under  the 
Agreement  and  AP&L's  obligation  to 
reimburse  the  Bank  under  the 
Reimbursement  Agreement. 

The  Collateral  Bonds  could  be  issued 
in  several  ways.  First,  if  the  Tax-Exempt 
Bonds  bear  a  fixed-interest  rate. 
Collateral  Bonds  could  be  issued  in  a 
principal  amoimt  equal  to  the  principal 
amount  of  such  Tax  Exempt  Bonds  and 
bear  interest  at  a  rate  equal  to  the  rate 
of  interest  on  such  Tax-Exempt  Bonds. 
Second,  the  Collateral  Bonds  could  be 
issued  in  a  principal  amount  equivalent 
to  the  principal  amount  of  such  Tax- 
Exempt  Bonds  plus  an  amount  equal  to 
interest  on  those  Bonds  for  a  specified 
period.  In  such  a  case.  Collateral  Bonds 
would  bear  no  interest.  Third,  Collateral 
Bonds  could  be  issued  in  a  principal 
amount  equivalent  to  the  principal 
amoiuit  of  such  Tax-Exempt  Bonds  or  in 
such  amoimt  plus  an  amount  equal  to 
interest  on  those  Bonds  for  a  specified 
period,  but  carry  a  fixed  interest  rate 
that  would  be  lower  than  the  fixed 
interest  rate  of  the  Tax-Exempt  Bonds. 
Fourth,  Collateral  Bonds  could  be 
issued  in  a  principal  amount  eqiuvalent 
to  the  principal  amount  of  Tax-Exempt 
Bonds  at  an  adjustable  rate  of  interest, 
varying  with  such  Tax-Exempt  Bonds 
but  having  a  cap  above  which  the 
interest  on  Collateral  Bonds  could  not 
raise. 

The  terms  of  the  Collateral  Bonds 
relating  to  maturity,  interest  payment 
dates,  if  any,  redemption  provisions  and 
acceleration  will  correspond  to  the 
terms  of  the  Tax-Exempt  Bonds.  Upon 
issuance,  the  terms  of  Uie  Collateral 
Bonds  will  not  vary  during  the  life  of 


such  series  except  for  the  interest  rate  in 
the  event  the  Collateral  Bonds  bear 
interest  at  an  adjustab'e  rate. 

It  is  contemplated  that  the  Tax- 
Exempt  Bonds  may  be  sold  by  the 
County  pursuant  to  arrangements  with 
an  underwriter  or  a  group  of 
underwriters  or  by  private  placement  in 
a  negotiated  sale  or  sales.  AP&L  will  not 
be  party  to  the  underwriting  or 
placement  arrangements;  however,  the 
Agreement  will  provide  that  the  terms 
of  the  Tax-Exempt  Bonds,  and  their  sale 
by  the  County,  shall  be  satisfactory  to 
AP&L. 

AP&L  states  that  it  shall  not  use  the 
proceeds  from  the  Agreement  to  enter 
into  refinancing  transactions  unless.  (1) 
The  estimated  present  value  savings 
derived  from  the  net  difference  between 
interest  or  dividend  payments  on  a  new 
issue  of  comparable  securities  and  those 
securities  refunded  is,  on  an  after  tax 
basis,  greater  than  the  present  value  of 
all  repurchasing,  redemption,  tendering 
and  issuing  costs,  assuming  an 
appropriate  discount  rate,  determined 
on  the  basis  of  the  then  estimated 
after=tax  cost  of  capital  of  Entergy  and 
its  subsidiaries,  consolidated;  or  (2) 
AP&L  shill  have  notified  the 
Commission  of  the  proposed  refinancing 
transaction  (including  the  terms  thereof) 
by  post-effective  amendment  hereto  and 
obtained  the  appropriate  supplemental 
authorization. 

For  the  Comniission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

{FR  Doc.  93-9477  Filed  4-22-93;  8:45  am] 

MLUNQ  COOe  WIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

PCF  Venture  Capital  Corp.  (License 
#09-09-031 3);  License  Surrender 

Notice  is  hereby  given  that  PCF 
Venture  Capital  Corporation  ("PCF"),  a 
CaUfomia  corporation,  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  ("the  Act").  PCF  was  licensed 
by  the  Small  Business  Administration 
on  May  4, 1983. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  February 
15, 1993,  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated:  April  19, 1093. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
IFR  Doc.  93-9459  Filed  4-22-93;  8:45  am] 

MLUNO  CODE  Mlfr-OI-M 

DEPARTMENT  OF  TRANSPORTATION 

Appllcationa  for  Certificate*  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ended 
April  16, 1993 

The  following  Applications  for 
CertiRcates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  ef  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  ordra*  without  further 
proceedings. 
Docket  Number.  48748. 
Date  filed:  April  12. 1993. 
Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  10, 1993. 
Description:  Application  of  Sitra  Cargo 
System  S.A.,  pursuant  to  section  402 
of  the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  foreign  air 
carrier  permit  authorizing  it  to  engage 
in  scheduled  foreign  air 
transportation  of  property  and  mail 
between  lima,  Peru  and  Miami, 
Florida. 

Docket  Number.  48754. 

Date  filed:  April  15, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  April  30, 1993. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pursuant  to  section  401  of 
the  Act  and  Subpart  Q  of  the 
Regulations  applies  for  a  new  or 
amended  certificate  of  public 
convenience  and  necessity  to  permit 
Delta  to  provide  foreign  air 
transportation  between  New  York, 
New  York  and  London,  England 
(including  Heathrow  Airport). 

Docket  Number  48755. 

Date  filed:  April  16, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  14, 1993. 

Description:  Application  of  Continental 
Airlines,  Inc.,  pursuant  to  section  401 
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of  the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Cleveland,  Ohio,  and  London, 
England.  Continental  also  requests  the 
right  to  combine  service  as  the  points 
on  this  route  segment  with  service  at 
other  points  Continental  is  authorized 
to  serve  by<ertificate8  or  exemptions, 
consistent  with  applicable 
international  agreements. 

Docket  Number  48756. 

Date  filed:  April  16, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  May  14, 1993. 

Description:  Application  of  Continental 
Airlines,  Inc.,  pursuant  to  section  401 
of  the  Act  and  Subpart  Q  of  the 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  to 
authorize  Continental  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Newark.  New  Jersey,  and  Manchester, 
and  England.  Continental  also 
requests  the  right  to  combine  service 
as  the  points  on  this  route  segment 
with  service  at  other  points 
Continental  is  authorized  to  serve  by 
certificates  or  exemptions,  consistent 
with  applicable  international 
agreements. 

PhyUia  T.  Kayler. 

Chief  Documentary  Services  Division. 

IFR  Doc.  93-9537  Filed  4-22-93;  8:45  am] 

BiLUNG  CODE  MIO-O-M 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-93-18] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

agency:  Federal  AviaUon 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspec!  of  FAA's 


regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  Information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  May  10, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel.  Attn:  Rule  docket  (AGG- 

10).  Petition  Docket  No. , 

800  Independent  Avenue.  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Frederick  M.  Haynes,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington.  DC  20591; 
telephone  (202)  267-3939. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e).  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  April  16, 1993. 
Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Exemption 

DocJcef  No..  26176 

Petitioner:  AMR  Combs 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(a)(1)  and  (a)(6).  and  (b)(1). 
(b)(6).  and  (b)(7) 

Description  of  Belief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
5334  to  allow  AMR  Combs  to  operate 
certain  airplanes  equipped  with  one 
high-frequency  communications 
system  in  extended  overwater 
operations.  ^, 

Docket  No.:  27187  ^ 

Petitioner:  Cessna  Aircraft  Co. 

Sections  of  the  FAR  Affected:  14  CFR 
21.325(b)(1)  and  (3) 

Description  of  Relief  Sought:  To  allow 
Cessna  Aircraft  Co.  to  issue  export 
approvals  using  the  Delegation  Option 
Authorization  CE-1  and  CE-3  for 
Class  I.  n.  and  III  products  located 
outside  the  United  States. 

DocirefA/b..- 27207 

Petitioner:  Universal  West  Indies. 
S.A.R.L. 

Sections  of  the  FAR  Affected:  14  CFR 
91.9 
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Description  of  Relief  Sought:  To  allow 
Universal  West  Indies,  to  operate  its 
own  DC-6A  cargo  airplane,  N4163Q, 
at  increased  zero  fuel  and  landing 
weights. 

Dispositions  of  Petitions 

Docief  No.:  25091 

Petitioner:  Allied-Signal  Aerospace 

Company 
Sections  of  the  FAR  Affected:  14  CFR 

21.325(b)(1)  and  (3) 
Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
4830,  which  allows  export 
airworthiness  approvals  to  be  issued 
for  Class  I,  II.  and  III  products  under 
Production  Certificate  No.  413,  at 
Rolls-Royce  Limited  in  East  Kilbride. 
Scotland.  Grant.  Aprils,  J 993. 
Exemption  No.  4830C 
Docket  No:  25U6 
Petitioner:  Executive  Air  Fleet,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
91.191(a)(4),  135.165(a)(1), 
135.165(a)(5).  135.165(a)(6), 
135.165(b)(5).  135.165(b)(6). 
135.165(b)(7) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  exemption  No. 
4821.  which  allows  Executive  Air 
Fleet  and  certain  corporations  and 
individuals  contracting  with 
Executive  Air  Fleet  for  management 
services  to  operate  airplanes  in 
extended  overwater  operations  that 
are  equipped  with  only  one 
operational  long-rang  navigation 
system  (LRNS),  and  one  operational 
high-frequency  (HF)  communication 
system.  Grant,  April  9.  J993, 
Exemption  No.  482 IC 

Docket  No.:  25630 

Petitioner  Director  of  Transportation  of 
the  State  of  Hawaii 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(h) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  persons 
operating  within  the  state  of  Hawaii  to 
operate  their  aircraft  without 
displaying  12-inch  nationality  and 
registration  marks  when  penetrating 
the  inner  boundary  of  the  Hawaiian 
Coastal  Air  Defense  Identification 
Zone  (ADIZ).  Grant.  April  8.  1993, 
Exemption  No.  5632 

Docket  No.:  25716 

Petitioner:  Flamenco  Airways,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  pilots 
employed  by  Flamenco  to  remove  and 
reinstall  aircraft  cabin  seats  and  to 
install  an  FAA-approved  stretcher  in 


Britian  Norman,  Model  BN2A,  aircraft 
operated  by  Flamenco.  Grant,  April  7, 
1993,  Exemption  No.  5631 
Docket  No.:  25083 

Petitioner:  Federal  Express  Corporation 
Sections  of  the  FAR  Affected:  14  CFR 

121.613  and  121.625 
Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5392,  which  relieves  Federal  Express 
to  the  extent  that  those  s<BCtions  are 
interpreted  to  hold  that  weather 
reports  or  forecasts,  or  any 
combination  thereof,  contain 
conditional  statements  that  the 
weather  may  be  below  authorized 
minimums  at  the  estimated  time  of 
arrival  at  the  primary  or  alternate 
airport  and  do  not  satisfy  the 
appropriate  dispatch  requirements  of 
those  sections.  Grant,  April  7,  1993, 
Exemption  No.  5392A 
Docket  No.:  26832 
Petitioner:  Phoenix  Air  Group,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 

135.267 
Description  of  Relief  Sought:  To  allow  a 
properly  certified  Phoenix  flight  crew, 
consisting  of  two  pilots,  to  exceed  10 
hours  of  flight  time  and  14  hours  of 
duty  time  during  24  consecutive 
hours  under  certain  conditions  and 
limitations.  Denial,  April  9,  1993, 
Exemption  No.  5634 
Docket  No:  26977 
Petitioner:  Ms.  Laura  K.  Beck 
Sections  of  the  FAR  Affected:  14  CFR 
61.65  (0  and  (g).  61.123  (d)  and  (e) 
Description  of  Relief  Sought:  To  allow 
her  to  receive  a  commercial  rotorcraft- 
helicopter  pilot  certificate  and 
instrument-helicopter  rating  in  lieu  of 
the  written  and  flight  testing 
requirements,  even  though  Ms.  Beck 
is  not  a  rated  military  pilot  or  former 
military  pilot  who  has  been  on  active 
flying  status  within  the  previous  12 
months.  Denial,  April  9,  1993, 
Exemption  No.  5635 
Docket  No.:  26978 
Petitioner:  Mr.  Kenneth  S.  Burchell 
Sections  of  the  FAR  Affected:  14  CFR 
61.65  (f)  and  (g),  61.123  (d)  and  (e) 
Description  of  Relief  Sought:  To  allow 
Mr.  Burchell  to  receive  a  commercial 
rotorcraft-helicopter  pilot  certificate 
and  instrument-helicopter  rating  in 
lieu  of  the  written  and  flight  testing 
requirements,  even  thoug^i  Mr. 
Burchell  is  not  a  rated  military  pilot 
or  former  military  pilot  who  has  been 
on  active  flying  status  within  the 
previous  12  months.  Denial,  April  9. 
1993,  Exemption  No.  5636 
Docket  No:  27032 
Petitioner:  Horizon  Air 
Sections  of  the  FAR  Affected:  14  CFR 
121.358 


Description  of  Relief  Sought:  To  allow 
Horizon  Air  to  operate  three  Fokker 
F-28  Mark  1000  (F-28-1000)  aircraft 
that  are  not  equipped  with  approved 
low-altitude  windshear  system 
equipment,  or  in  the  alternative 
would  permit  Horizon  Air  to  operate 
aircraft  until  December  31, 1995,  in 
order  to  install  predictive  windshear 
radar,  which  is  being  evaluated  but 
which  is  not  yet  approved.  Denial, 
April  7,  1993.  Exemption  No.  5633 

Docket  No.:  27120 

Petitioner:  Flight  Training  International, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(2).  61.56(b)(1),  61.57  (C)  and 
(D),  61.58(C)  (1)  and  (d),  61.63(c)(2) 
and  (d)(2)  and  (3),  61.67(d)(2), 
61.157(d)(1)  and  (2),  and  appendix  A 
or  part  62. 

Description  of  Relief  Sought:  To  allow 
Flight  Training  International,  Inc.  to 
use  FAA-approved  simulators  to  meet 
certain  training  and  testing 
requirements  of  part  61  of  the  FAR. 
Grant,  April  9,  1993,  Exemption  No. 
5629 

[FR  Doc.  93-9556  Filed  4-22-93;  8:45  ami 

MLUNG  CODE  4«10-1»-M 

[Summary  Notice  Na  PE-93-19] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket  ■, 

number  involved  and  must  be  received 
on  or  before  May  10, 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
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Chief  Counsel.  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. .  800 

Independence  Avenue  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Fart  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  April  14, 
1993. 

Donald  P.  Bynifl, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  21H82. 

Petitioner:  China  Airlines  Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
61.77  and  63.23. 

Description  of  Relief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
4849,  which  allows  China  Airlines 
Limited 's  airmen,  who  operate  two 
U.S.-registered  Boeing  747-SP 
Aircraft  N4508H  and  N4522V,  to 
receive  special  purpose  pilot  and 
flight  engineer  airmen  certificates, 
without  meeting  the  requirement  to 
hold  a  current  certificate  or  license 
issued  by  a  foreign  contracting  State 
to  the  Convention  on  International 
Civil  Aviation. 

DocJcef  No.;  23980. 

Petitioner:  United  States  Hang  Gliding 
Assn.,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
91.309  and  103.1. 

Description  of  Relief  Sought:  To  amend 
Exemption  No.  4144  to  allow  an 
increase  of  the  weight  limit  for  single- 
place,  powered  ultralight  vehicles  to 
360  pounds,  empty  weight,  and  to 
allow  an  increase  of  the  weight  limit 
for  two-place,  powered  ultralight 
vehicles  to  496  pounds,  empty 
weight,  for  ultralight  vehicles  that  are 
used  for  aero-towing  purposes. 

OocJtet  No.;  26176. 

Petitioner:  AMR  Combs. 

Sections  of  the  FAR  Affected:  14  CFR 
135.165(a)(6),  (b)(1).  (b)(6),  and  (b)(7). 

Description  of  Relief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
5334  to  allow  AMR  Combs  to  operate 


certain  airplanes  equipped  with  one 
high-frequency  communications 
system  in  extended  overwater 
operations. 

Z>oc/cet  No.;  26811. 

Petitioner:  National  Avionics. 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought:  To  allow 
National  Avionics  to  share  the  use  of 
another  repair  station's  airframe 
technical  data  to  maintain  the  limited 
airfi'ame  privileges  of  National 
Avionics. 

Doc/cet  No;  27124. 

Petitioner:  Vertiflite  Air  Services,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
141.35(d). 

Description  of  Relief  Sought:  To  allow 
Vertiflite  Air  Services,  Inc.'s  Chief 
Flight  Instructor,  Mr.  James  Craig 
Folger,  to  teach  an  approved 
commercial  helicopter  course  to  the 
public  although  he  does  not  meet  the 
flight  time  requirements  in 
§  141.35(d). 

Dispositions  of  Petitions 

Docket  No.:  25552. 

Petitioner.  State  of  Alaska. 

Sections  of  the  FAR  Affected:  14  CFR 
45.29(h). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  persons 
operating  aircraft  within,  to,  or  from 
the  State  of  Alaska  to  fly  their  aircraft 
across  the  inner  boundaries  of  the 
Alaskan  Air  Defense  Identification 
Zone  without  displaying  temporary  or 
permanent  registration  marks  at  least 
12-inches  high.  Partial  Grant,  April  2. 
1993.  Exemption  No.  5630. 

Docket  No.:  26412. 

Petitioner.  The  Soaring  Society  of 
America.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.118. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5303  to  allow  the  Soaring  Society  of 
America.  Inc.,  to  permit  private  pilots 
to  log  the  flight  time  accumulated 
while  towing  gliders  for  its  chapter 
members.  Grant.  April  1.  1993. 
Exemption  No.  5303A. 

Docket  No.:  27168. 

Petitioner.  Knighthawk  Air  Express  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
61.77(a). 

Description  of  Relief  So  ugh  tl 
Disposition:  To  allow  the  petitioner's 
pilots  to  be  issued  special  purpose 
pilot  certificates  to  perform  pilot 
duties  on  a  civil  airplane  of  U.S. 
registry,  a  Falcon  20D,  Registration 
No.  N950RA,  without  that  airplane 
meeting  the  passenger  seating 


configuration  and  payload  capacity 
requirements.  Cronf,  March  1.  1993. 
Exemption  No.  5608. 

Docket  No.:  27196. 

Petitioner.  Tower  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(e). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Tower  Air,  Inc.. 
on  certain  flights,  to  use  flight 
attendants  who  have  not  completed 
operating  experience  under  part  121 
of  the  FAR.  Grant.  March  30.  1993. 
Exemption  No.  5628. 

(FR  Doc.  93-9535  Filed  4-22-93;  8:45  ami 
MLUNQ  COOE  4»10-1)-M 


Airway  Science  Grant  Proposals; 
Solicitation 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  Solicitation  for  Airway 
Science  Grant  Proposals. 

SUMMARY:  This  Notice  cancels  the 
Notice  of  Solicitation  for  Airway 
Science  (AWS)  Grant  Proposals.  57  FR 
9586,  March  19.  1992,  and  re-announces 
the  availability  of  competitive  grant 
funding  under  the  Federal  Aviation 
Administration  (FAA)  Airway  Science 
Grant  Program.  The  FAA  is  authorized 
by  Public  Laws  101-516  and  102-143  to 
solicit  competitive  proposals  for  AWS 
grants  from  accredited  public  or 
nonprofit  private  colleges  and 
universities  with  recognized  FAA  AWS 
Curriculum  programs.  FAA  previously 
announced  in  the  Federal  Register  the 
availability  of  $5,036,834  in  AWS  grant 
funding  with  the  Federal  share  of  any 
grant  project  not  to  exceed  50  percent  of 
the  cost  of  the  project.  Public  Law  101- 
516  provided  $1,275,834  of  the  total 
available  funds  and  established  the 
maximum  Federal  share  at  50  percent. 
Public  Law  102-143  provided  the 
remaining  $3,761,000  in  grant  funding 
also  with  a  maximum  Federal  share  of 
50  percent.  However,  Public  Law  102- 
388  revised  the  Federal  share  of  projects 
funded  under  the  AWS  Grant  Program 
to  a  maximum  of  65  percent.  The  law 
further  stated  that  such  Federal  share 
shall  be  considered  as  having  taken 
effect  on  October  1, 1991.  As  a  result, 
this  Notice  states  (1)  the  maximum 
Federal  share  of  projects  totalling 
$1,275,834  funded  under  Public  Law 
101-516  shall  not  exceed  50  percent 
and,  (2)  the  maximum  Federal  share  of 
projects  funded  with  the  remaining 
available  $3,761,000  provided  under 
Public  Law  102-143  shall  not  exceed  65 
percent. 

The  FAA  expects  to  award  most,  if 
not  all,  of  an  available  $5,036,834  in  the 
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fonn  of  grants,  to  a  select  member  of 
recognized  AWS  institutions.  A  portion 
of  the  available  funds  will  be  awarded 
to  eligible  minority  institutions  with 
recognized  AWS  curricula.  Awards  will 
range  up  to  a  maximum  of  $300,000. 

The  grant  funds  may  be  used  for  the 
purchase,  lease  with  intent  to  purchase, 
or  construction  of  academic  buildings 
and  associated  facilities  to  be  used  in 
direct  support  of  an  FAA  recognized 
AWS  curriculum.  In  addition,  grant 
funds  may  be  used  for  nonexpendable 
instructional  materials  or  instructional 
equipment  to  be  used  in  the  actual 
teaching  of  the  AWS  curriculum.  No 
Federal  grant  funds  shall  be  used  for 
salaries,  operating  expenses,  research 
and  development,  travel,  constFuction 
fees,  indirect  costs,  office  supplies  or 
other  expendable  items,  automobiles, 
aircraft,  maintenance  agreements, 
printing  costs,  promotional  and 
marketing  materials  or  equipment, 
general  purpose  parking  lots,  land,* 
commercial  airport  fecilities,  taxiways, 
runways,  or  any  project  in  support  of  a 
commercial  activity. 

Priority  consideration  will  be  given  to 
grant  appUcations  submitted  by 
institutions  which  have  not  received 
noncompetitive  grant  awards  under  the 
AWS  Grant  Program  since  Fiscal  Year 
1991  and  to  applications  requesting 
funds  in  support  of  receive  sites  under 
the  AWS  Network. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Virginia  Hancock  Krohn,  Manager, 
Airway  Science  Grant  Program,  Federal 
Aviation  Administration,  Office  of 
Training  and  Higher  Education,  AHT- 
30,  room  PL-100,  400  7th  St.  SW., 
Washington,  DC  20590,  Telephone: 
(202)  366-7003. 

CLOSJNG  DATE:  Six  identical  copies  of  the 
Proposal  must  be  received  by  the  FAA 
no  later  than  July  16, 1993  (4  p.m. 
e.d.t.).  One  copy  of  the  proposal  must 
contain  original  signatures  on  the  cover 
sheet.  Applications  received  after  the 
closing  date  and  time  will  not  be 
accepted. 

Proposals  Submitted  by  Mail:  A 
mailed  proposal  must  be  sent  to  the 
address  listed  above.  Applicants  are 
strongly  encouraged  to  use  registered  or 
first  class  mail.  Any  grant  application 
received  after  4  p.m.  e.d.t.  on  the  closing 
date  will  be  treated  as  a  late  appUcation 
and  will  not  be  considered  for  a  grant 
award. 

Proposals  Submitted  By  Messengers: 
A  hand  delivered  proposal  must  be 
taken  to  the  FAA  at  the  address  listed 
above.  The  office  of  the  AWS  Grant 
Program  Manager  will  accept  hand 
delivered  proposals  between  the  hours 
of  8  a.m.  and  4  p.m.  e.d.t.,  except 


weekends  and  Federal  Holidays.  A  hand 
delivered  proposal  will  not  be  accepted 
after  4  p.m.  e.d.t.,  on  the  closing  date. 

Each  institution  will  be  notified  when 
its  application  is  received.  No 
supplemental  materials  received  after  4 
p.m.  e.d.t ,  on  the  application  deadline 
date  will  be  considered  unless  such 
material  is  requested  by  the  FAA. 

Background 

The  FAA  is  engaged  in  a 
comprehensive  program  to  modernize 
the  Nation's  airway  system  to  meet  the 
challenge  of  aviation  growth  in  the 
coming  decades.  The  modernization 
program  takes  advantage  of  current 
technological  advances  to  increase  the 
capacity  of  the  Nation's  airway  system 
while  reducing  relative  costs  to  the 
Nation's  taxpayers. 

The  FAA  recognizes  the  increasing 
complexity  of  technical  and  managerial 
skills  that  will  be  needed  to 
accommodate  the  technological 
advances  in  equipment,  systems,  and 
configurations  being  plaimed  and 
implemented  throughout  the  aviation 
industry.  The  FAA  sponsors  the  AWS 
curriculum  to  assure  that  future  aviation 
work  force  needs  are  adeouately  met. 

In  1982,  the  FAA,  in  collaboration 
with  the  University  Aviation 
Association,  developed  and 
recommended  a  specific  college-level 
AWS  curriculum.  The  AWS  curriculum 
was  designed  (1)  to  satisfy  academic  and 
accreditation  requirements,  (2)  to  easily 
adapt  to  existing  aviation-related 
programs,  and  (3)  to  allow  individual 
educational  institutions  the  option  of 
offering  any  of  five  areas  of 
concentration. 

The  five  areas  of  concentration  of  the 
AWS  curriculum  are:  (1)  Airway  science 
management,  (2)  airway  computer 
science,  (3)  aircraft  systems 
management,  (4)  airway  electronic 
systems,  and  (5)  aviation  maintenance 
management. 

The  FAA  currently  recognizes  53 
institutions  which  offer  approved  AWS 
curricula.  The  AWS  curriculum  directly 
supports  the  human  resource  needs  of 
both  the  FAA  and  the  aviation  industry 
by  producing  graduates  with  the 
necessary  knowledge  and  skills  to 
pursue  aviation-related  technical  careers 
in  the  public  and  private  sectors. 
Interested  institutions  which  do  not 
already  offer  recognized  AWS  curricula, 
may  contact  the  FAA  for  further 
information. 

References 

For  further  background  information, 
refer  to  the  following  Federal  Register 
Notices:  48  FR  116872.  March  18,  1983 
(FAA  proposed  AWS  curriculum 


demonstration  project  plan).  48  FR 
32490.  July  15,  1983  (Office  of 
Personnel  Management  approval  of  the 
FAA  demonstration  final  plan),  49  FR 
22903.  June  1,  1984,  50  FR  37612, 
September  16,  1985,  52  FR  3195, 
February  2. 1987.  54  FR  8^17.  March  1, 
1989,  and  56  FR  22504,  May  15. 1991 
(notices  announcing  the  competitive 
criteria  employed  by  the  FAA  in 
selecting  AWS  grant  recipients  under 
previous  sohcitations). 

The  Airway  Science  Grant 


Authority 

This  solicitation  represents  a 
continuation  of  the  FAA's  AWS  Grant 
Program.  This  program  funds  projects  at 
selected  institutions  of  higher  education 
which  have  evidenced  a  commitment  to 
the  agency's  AWS  curriculum  program. 
The  grants  are  authorized  by  Public 
Laws  101-516.  102-143,  and  102-388 
with  a  total  amoimt  of  $5,036,834 
available  for  competitive  grant  awards. 
The  funds  may  be  used  for  allowable 
direct  costs  in  the  following  categories, 
to  the  extent  that  such  items  are  in 
direct  support  of  aviation  and/or 
computer  courses  in  the  required  core  or 
area  of  concentration  of  an  institution's 
recognized  AWS  curriculum  option(s): 

(a)  The  purchase,  lease  with  intent  to 
purchase,  or  construction  of  academic 
buildings  and  associated  facilities,  and 

(b)  nonexpendable  instructional 
materials  and  equipment  to  be  used  in 
the  actual  teaching  of  the  AWS 
curriculum.  Monies  are  not  available  for 
salaries,  operating  costs,  research  and 
development,  travel,  consultant  fees, 
indirect  costs,  office  supplies  or  other 
nonexpendable  equipment, 
automobiles,  aircraft,  maintenance 
agreements,  printing  and  marketing 
materials  or  equipment,  general  purpose 
parking  lots,  land,  commercial  airport 
facilities,  taxiways.  runways,  or  any 
project  in  support  of  commercial 
activities. 

Eligibility 

Eligible  institutions  must  be 
accredited  public  and  non-profit 
colleges  and  universities  in  the  United 
States  and  its  possessions.  To  he 
eligible,  an  applicant  institution  must 
have  an  established  FAA-recognized 
AWS  curriculum  in  place  and  available 
to  students.  The  curriculum  must  have 
been  recognized  by  the  FAA  no  later 
than  December  31, 1992. 

Priority  Consideration 

Priority  consideration  will  be  given  to 
applications  submitted  by  institutions 
which  have  not  received 
noncompetitive  funding  under  the 


Airway  Science  Grant  Program  since 
Fiscal  Year  1991.  In  addition,  in  support 
of  FAA's  commitment  to  the 
development  of  the  Airway  Science 
Network,  the  FAA  will  give  priority 
consideration  to  projects  which  include 
the  development  of  distance  learning 
receive  sites. 
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Disqualification 

Applications  which  do  not  include  all 
the  information  including  forms 
required  by  this  Notice  of  Solicitation 
will  be  disqualified. 

Proposal  Format  and  Content 

Each  FAA-sponsored.  AWS  grant 
project  is  subject  to  the  provisions  of 
apphcable  FAA  regulations  and  OMB 
Circulars  A-21.  A-73.  A-88.  A-110. 
and  A-128  or  A133.  Proposals  must 
contain  the  following  information  in  the 
order  listed. 

1.  Cover  Sheet 

Type  the  title  "Airway  Science  Grant 
Proposal"  near  the  top  of  the  Cover 
Sheet.  Type  the  legal  name  of  the 
proposed  grantee  institution,  its  maihng 
address,  and  IRS  Employer 
Identification  Number  in  the  center  of 
the  Cover  Sheet.  Type  the  names,  titles, 
telephone  numbers  and  FAX  numbers  of 
the  Project  Manager  and  of  an  official 
authorized  to  sign  for  the  institution  in 
the  lower  left  and  right  comers, 
respectively,  of  the  Cover  Sheet.  The 
Cover  Sheet  of  one  copy  of  the  proposal 
must  bear  the  original  signatures  of  the 
above  individuals  and  dates  of 
signatures.  The  signature  of  the    ' 
authorized  individual  signifies 
institutiorjal  endorsement  of  the 
proposal,  cognizance  of  the  ehgibility 
and  limitation  requirements,  and  a 
commitment  to  provide  the  specific 
support,  including  fiscal  obUgations.  for 
the  proposed  activities  in  the  event  of 
grant  award. 

2.  Application  Forms 

Submit  the  standard  forms  listed 
below  with  each  grant  application. 
These  forms  may  be  obtained  by  writing 
to  the  AWS  Grant  Program  Manager  at 
the  address  listed  above. 

(1)  Standard  Form  424  {Rev.  4-B8). 
Application  for  Federal  Assistance. 

(2)  FAA/AWS.  Certifications 
Regarding  Lobbying;  Debarment. 
Suspension  and  Other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements. 

3.  Table  of  Contents 

Includes  a  table  of  contents  with  page 
numbers. 


4.  Project  Summary 

Include  a  concise  summary  of  the 
proposed  project.  State  the  goals  and 
objectives  and  the  long-range  benefits  of 
the  project  and  the  associated  costs 
including  cost  sharing  figures.  The 
summary  should  not  exceed  two  (2) 
double-spaced  typewritten  pages  and 
must  be  informative  to  other  people  in 
AWS  or  related  fields.  The  project 
summary  will  be  sent  to  persons 
requesting  information  on  the  grant 
project  if  it  is  selected  by  the  FAA  to  be 
funded. 

5.  Narrative 

The  Narrative  should  be  clearly 
written  and  not  exceed  forty  (40) 
double-spaced  typewritten  pages  in 
length.  TTie  Narrative  must  contain  the 
following: 

(a)  hitroduction 

Present  a  brief  description  of  the 
institution,  including:  Historical 
background,  full  time  graduate  and 
undergraduate  student  enrollment, 
student  body  profile,  location  (nual. 
urban,  etc.),  fields  of  emphasis  and 
degrees  awarded.  This  information  will 
be  used  for  information/statistical 
purposes  only. 

(b)  AWS  Background 

Describe  the  evolution  of  the 
institution's  involvement  in  the  AWS 
Program.  Provide  a  detaiJed  discussion 
of  the  institution's  current  recognized 
AWS  program.  Provide  information  and 
statistics  on  the  occupational  areas  for 
which  AWS  students  are  preparing 
within  the  aviation  industry  and  the 
FAA.  Provide  the  follov^-ing  information 
in  "easy  to  read"  chart  format  (1) 
recognized  AWS  curriculum  options.  (2) 
recognition  dates  by  curriculum  option, 
(3)  declared  and  expected  majors  by 
AWS  option  for  current  and  next  five 
academic  years  by  minority,  female, 
others,  and  total,  (4)  number  of  degrees 
awarded  by  AWS  option  for  the  last  five 
academic  years  or  since  the  date  of 
recognition  whichever  is  least,  (5) 
number  of  degrees  expected  to  be 
awarded  by  AWS  option  for  the  next 
five  years.  (The  above  requested 
information  may  be  presented  In  several 
different  charts).  Provide  a  discussion 
explaining  any  substantial  incroases  in 
AWS  enrollment  over  the  next  five 
years. 

Describe  the  institution's  aviation 
degree  options  other  than  AWS.  Provide 
a  chart{s)  for  the  institution's  other 
aviation  degree  options  which  contains 
the  same  information  requested  for  the 
AWS  Program  as  explained  above. 

Describe  current  and  planned 
institutional  activities  to  recruit  AWS 


students  with  emphasis  on  minority  and 
female  recruitment  activities,  to  meet 
the  projected  five  year  enrollment 
projects.  Include  annual  AWS 
recruitment  expenditures. 

Include  an  institutional  organizational 
chart  to  show  how  the  AWS  Program 
fits  into  the  institutional  structure. 

Submit  one  copy  of  an  official  course 
catalog  and/or  other  brochure{s) 
showing  the  AWS  course  offerings  to 
students  during  the  1992-1993 
academic  year.  If  the  institution's  AWS 
curriculum  was  recognized  after  the 
start  of  the  1992-1993  academic  year, 
provide  a  discussion  of  the  status  of  the 
program  and  plans  to  incorporate  the 
AWS  curriculum  in  official  publications 
of  available  courses  offered  by  the 
institution  for  the  upcoming  academic 
year. 

(c)  Strategic  Plan 

Present  a  5-year  Strategic  Plan  for  the 
institution's  AWS  Program.  Discuss  the 
components  of  the  plan  and  how  the 
institution  anticipates  achieving  the 
goals  and  objectives  of  the  Strategic 
Plan.  Justify  the  feasibility  of  the  plan  in 
relation  to  the  projected  work  force 
needs  of  the  aviation  industry  and  FAA, 
over-all  direction  of  the  institution,  and 
the  availability  of  resources  necessary 
for  plan  accomplishment. 

Note:  This  is  a  strategic  plan  for  the 
institution's  AWS  Program,  not  a  (tralegic 
plan  for  the  proposed  grant  project. 

(d)  Project  Plan 

Discuss  the  proposed  Project  Plan 
with  stated  goals  and  objectives 
emphasizing  those  associated  with  the 
increased/enhanced  educational 
benefits  Lhe  project  will  provide  AWS 
students  (see  below).  Relate  the  project 
plan  to  the  Strategic  Plan.  Present  a 
detailed  discussion  bom  project  design 
to  conclusion  on  the  components  of  the 
Project  Plan  and  the  activities  and  tasks 
necessary  to  bring  the  project  to  a 
successful  conclusion.  (The  project  is 
completed  when  the  measurements 
discussed  under  the  Evaluation  Plan 
have  been  applied  and  analyzed.  This 
should  occur  within  18  months  of  the 
time  the  facility  and/or  equipment 
becomes  available  to  students).  Indicate 
institutional  planning  activities  which 
may  have  aheady  occurred  and  when 
they  occurred.  (See  reference  to 
allowable  cost  sharing  activities  under 
section  5(f).  Budget  Plan). 

Explain  how  the  project  will  directly 
support  the  aviation  and/or  computer 
courses  in  the  required  core  and  the 
area(8)  of  concentration  of  an 
institution's  recognized  AWS 
curriculum  options.  Identify  these 
courses  by  title. 
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Note:  The  grant  project  must  be  in  direct 
support  of  an  institution's  recognized  AWS 
courses  and  not  intended  for  the 
development  of  new  recognized  AWS 
curriculum  options.  Provide  a  detailed 
discussion  on  the  project  in  terms  of  the 
immediate  and  long-range  increased/ 
enhanced  educational  benefits  it  will  provide 
for  AWS  students.  Justify  the  proposed  grant 
project  in  terms  of  the  institution's  AWS 
enrollment  figures  included  in  section  5(b) 
and  the  number  of  AWS  students  who  will 
benefit  from  the  project 

Provide  a  milestone  chart  for  the 
project  commencing  with  the  official 
award  of  the  grant.  (This  occurs  when 
the  grant  agreement  is  signed  by  both 
the  institution  and  the  FAA).  IDescribe 
and  explain  the  mechanism  that  will  be 
used  to  manage  and  monitor  the 
progress  of  the  project  in  terms  of  the 
milestones  and  budget  expenditures. 


Applicants  may  submit  photographs, 
architectural  drawings,  site  plans,  or 
other  visual  representations  that  would 
aid  the  reviewing  panel  in 
understanding  the  proposed  project. 

(e)  Project  Personnel  Plan 

Identify  and  describe  the  relevant 
skills  of  those  individuals  who  will 
have  major  responsibilities  for  the 
proposed  grant  project.  Include  a 
discussion  of  their  relevant  skills  in 
terms  of  the  project  and  the  amoimt  of 
time  each  person  will  be  required  to 
devote  to  the  project.  Discuss  the  role  of 
the  Project  Manager.  Provide 
information  indicating  the  grant 
manager  has  appropriate  qualiGcations, 
well  deiined  responsibilities,  sufficient 
time,  and  adequate  academic  and 


institutional  authority  and  support  to 
effectively  manage  the  project. 

Discuss  the  number  and  qualifications 
of  faculty  necessary  to  adequately 
utilize  the  funded  facility/equipment  in 
teaching  of  AWS  courses  after 
conclusion  of  project.  Indicate  if  these 
individuals  are  current  faculty  members 
or  must  be  hired.  If  the  latter,  provide 
a  discussion  on  the  institution's 
commitment  to  provide  necessary 
faculty  positions  and  planned  activities 
to  staff  the  positions. 

(0  Budget  Plan 

The  proposal  must  contain  a  Budget 
Plan  in  the  following  format  which 
includes  a  detailed  itemization  of 
proposed  expenditures  for  direct  costs 
associated  with  the  project. 


Item 

(a)  FaciHties 

(1)  Construction „.. 

(2)  Renovation 

(b)  Equipment  

(1)  Right  

(2)  Air  Traffic  Control 

(3)  Electronics 

(4)  Maintenance 

(5)  Computers  , 

(6)  Meteofotogy  „ 

(7)  Office  equipment 

(8)  Oassrcxxn  equipment 

(9)  Distance  Learning 

(1 0)  Resource  materials 

(c)  Travel' 

(d)  Consultant  services' , 

(a)  Salaries'  (non-teaching) 

(f)  Other  direct  costs' 

Total 

'  Costs  directly  related  to  grant  project,  though  not  qualified  for  Federal  funding. 


Fed$ 


%  Non-Fed  $ 


%  Total 


Each  budget  subcategory  must  contain 
line  item  entries  of  allowable  costs  and 
be  subtotalled.  (See  0MB  Circular  A-21 
for  discussion  of  allowable  costs.)  The 
line  item  entries  must  be  allocated 
appropriately  between  Federal  and  non- 
Federal  funding.  FAA  grant  funds  may 
only  be  dedicated  to  the  subcategories 
under  categories  "a"  and  "b".  Cost 
sharing  funds  include  allowable  grant 
project  costs  or  the  value  of  in-kind 
contributions  (categories  "a"  thru  "f  *) 
essential  to  the  completion  of  the 
project  which  are  incurred  by  the 
institution  or  donated  by  an  outside 
source.  Cost  sharing  costs  do  not 
include  costs  associated  with  the 
institution's  AWS  program  outside  of 
the  grant  project.  Federal  costs  may  not 
occur  prior  to  the  official  award  of  the 
grant.  Nonfederal  funds  may  occur  from 
the  planning  stages  commencing  with 
the  date  of  this  solicitation  through  the 


evaluation  period  but,  do  not  include 
operating  and  administrative  costs, 
faculty  teaching  costs,  or  the 
development  time  for  an  institution's 
grant  application. 

Note:  If  an  institution  is  resubmitting  a 
grsnt  application  for  a  project  which  was 
initially  submitted  in  response  to  the  Notice 
of  Solicitation,  57  PR  9585,  March  19, 1992. 
eligible  planning  costs  only  may  have 
occurred  between  March  19  and  June  30, 
1992.  Institutions  will  be  held  accountable 
for  all  cost  sharing  obligations.  All  cost 
sharing  expenditures  must  be  identified  by 
the  grant  project  and  traceable  under  the 
institution's  financial  management  system. 

A  sample  itemized  budget  is  available 
from  the  AWS  Grant  Program  Manager 
upon  request.  Budgets  which  do  not 
include  an  itemization  of  expenditures 
by  appropriate  subcategory  will  be 
disqualified.  Budgets  which  include 
construction  activities  with  only  a 
general  cost  per  square  foot  mhII  be 


disqualified.  Do  not  include  budget 
categories  included  in  the  example  for 
which  the  institution  has  no  entries. 

Discuss  and  identify  the  soiu-ces  of 
non-Federal  funding  and  show  evidence 
that  the  funds  will  be  available,  i.e., 
provide  a  letter  of  commitment  for 
funds  which  will  be  given  to  the 
institution  by  an  outside  source. 

(g)  Institutional  Need 

Provide  a  detailed  justification  for  the 
requested  grant  funding  in  terms  of  the 
institution's  financial  need.  Provide 
information  on  the  institution's 
budgeted  funds  dedicated  to  the  AWS 
program  for  the  current  academic  year. 
Indicate  funding  levels  for  salaries, 
operating  expenses,  and  capital 
improvements.  Explain  activities  to 
locate  other  funding  sources  to  support 
the  proposed  grant  project  and  the 
overall  AWS  program.  Include  a 


discussion  on  FAA  sponsored  AWS 
grants  previously  awarded  to  the 
institution  including  funding  level, 
project,  date  of  award,  expenditures  to 
date,  and  project  stattis. 

(h)  Evaluation/Assessment  Plan 

Provide  a  project  Evaluation/ 
Assessment  Plan.  The  Plan  must 
include  a  strategy  and  measurement 
component  for  each  goal  and  objective 
of  the  grant  project.  The  actual 
evaluation/assessment  may  be 
performed  by  the  institution's  staff  or  in 
collaboration  with  outside  consultants 
within  18  months  of  the  time  the  project 
facility  and/or  equipment  is  available  to 
students.  The  results  of  the  completed 
evaluation/assessment  will  determine 
whether  the  goals  and  objectives  of  the 
project  have  been  achieved,  the  impact 
of  the  project  upon  the  AWS  program  at 
the  institution,  and  will  assist  the  FAA 
in  determining  if  similar  projects  should 
be  funded  at  other  AWS  institutions. 
These  results  shall  be  submitted  to  the 
FAA  as  part  of  the  final  project  report. 

(6)  Letter  of  Endorsement 

Attach  a  letter  of  endorsement,  signed 
by  an  appropriate  official  of  the 
institution,  that  contains:  (a)  An 
endorsement  of  the  proposed  project;  (b) 
a  description  of  how  the  proposed 
project  supports  the  institution's  long 
range  goals  and  objectives  in  AWS;  and 
(c)  a  commitment  to  provide  the 
institutional  resources  necessary  to  meet 
cost  sharing  obUgations,  complete  the 
proposed  project,  maintain  the  facilities 
and  equipment  to  an  acceptable 
standard,  and  continue  Hnancial 
support  for  the  AWS  Curriculum 
Program  after  the  grant  funds  have  been 
expended. 

Reporting  Requirements 

Until  the  proposed  project  is 
completed,  the  FAA  requires  that  each 
award  institution  prepare  a  semi-annual 
Project  Report,  not  to  exceed  twenty  (20) 
double-spaced  typewritten  pages  in 
length.  The  Project  Report  shall  be 
submitted  to  the  FAA  semi-annually 
based  on  the  award  date  of  the  grant. 
The  report  should  include  a  discussion 
of  project  progress,  highlights  and 
accomplishments,  personnel  changes 
and  a  status  report  on  expenditures  and 
account  balances  for  each  of  the  line 
items  presented  in  the  approved  Budget 
Plan. 

In  addition,  a  Final  Project  must  be 
submitted  to  the  FAA  within  90  days  of 
the  project  completion.  The  Final 
Project  Report  shall  include  summaries 
of  project  activities,  accomplishments. 
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Budget  P 


an  expenditures,  and  a 


detailed  discussion  on  the  results  of  the 


Implemented  Evaluation  Plan,  The  FAA 
anticipates  that  FAA  representatives 
will  make  site  visits  to  each  grant 
institution  during  the  lifetime  of  the 
project. 

Propoeal  Review 

All  proposals  will  be  reviewed  by  the 
FAA  to  determine  eligibiUty  and 
compliance  with  the  requirements  of  the 
solicitation.  All  accepted  apphcations 
will  be  placed  into  one  of  two 
competitive  classes:  (1)  Minority 
institutions  (see  June  1. 1984, 49  FR 
22903)  and  (2)  majority  institutions. 
Each  will  be  reviewed,  evaluated,  and 
ranked  within  its  assigned  competitive 
class  against  the  evaluation  criteria  by 
an  evaluation  panel  of  educational  and/ 
or  aviation  specialists.  The  evaluators 
may  represent  either  the  public  or 
private  sector,  including:  arademia. 
private  industry  and/or  the  Federal 
Government.  The  recommendations  of 
the  panel  will  be  used  by  the  FAA  in  the 
selection  of  applicants  for  grant  awards. 

Grant  Award 

Grant  awards  will  be  made  within 
each  competitive  class.  Individual  grant 
awards  within  a  competitive  class  will 
not  exceed  $300,000.  The  FAA  does  not 
intend  to  fund  all  proposed  projects  nor 
necessarily  all  components  of  a 
proposed  project  and  expects  to  award 
at  least  20  grants.  Priority  consideration 
for  grant  award  will  be  given  to 
applications  submitted  by  institutions 
which  have  not  received 
noncompetitive  funding  under  the 
Airway  Science  Grant  Program  since 
Fiscal  Year  1991.  In  addition,  the  FAA 
will  give  priority  consideration  to 
projects  which  include  the  development 
of  receive  sites  in  support  of  the  AWS 
Network.  The  FAA  will  award  grants 
against  Federal  AWS  grant  funds 
appropriated  under  Public  Law  101-516 
with  a  maximum  Federal  share  of  50% 
prior  to  awarding  grants  against  funds 
appropriated  under  Public  Law  102-143 
with  a  maximum  Federal  share  of  65%. 

Institutions  will  be  notified  of  their 
selections  to  receive  grants.  A  grant  is 
not  considered  officially  awarded  until 
a  grant  agreement  has  been  approved 
and  signed  by  both  the  FAA  and  the 
institution. 

Evaluation  Criteria 

The  evaluation  criteria  are  designed  to 
enable  the  reviewing  panel  and  FAA 
officials  to  effectively  evaluate  the 
relative  merit  of  submitted  proposals. 
The  proposals  will  be  scored  on  a  100- 
point  scale  and  will  be  evaluated  based 
on  the  following  factors: 


1.  Institutional  Commitment  (15  points 
maximum) 

Each  proposal  will  be  evaluated  as  to 
the  extent  of  the  institution's 
commitment  to  the  AWS  Program,  in 
relation  to  the  date  of  curriciOum 
recognition  and  overall  size  of  program, 
as  follows: 

(a)  Number  of  recognized  AWS 
curriculum  options.  (2  points 
maximum) 

(b)  Number  of  students  pursuing  AWS 
degrees.  (2  points  maximum) 

(c)  Number  of  AWS  degrees  awarded 
since  curriculum  recognition.  (2 
points  maximum) 

(d)  Recruitment  activities  including 
outreach  programs  for  minority  and 
female  students.  (2  points  maximum) 

(e)  Projected  growth  of  AWS  Program 
over  next  5  years.  (2  points  maximum) 

(0  Amount  of  institutional  cost  sharing 
funds  provided  toward  the  project.  (2 
points  maximum) 

(g)  Demonstrated  continued  support  and 
growth  of  the  institution's  AWS 
Program.  (2  points  maximum) 

(h)  Quality  of  Letter  of  Endorsement.  (1 
point  maximum) 

2.  Strategic  Plan  (15  points  maximum) 

The  quality  and  feasibility  of  the 
Strategic  Plan  will  be  evaluated  in  terms 
of  the  following: 

(a)  Well  defined  goals  and  objectives.  (3 
points  maximum) 

(b)  Institution's  current  AWS  Program. 
(3  points  maximum) 

(c)  Institution's  demonstrated 
understanding  of  the  activities 
necessary  to  achieve  the  goals  and 
objectives.  (3  points  maximum) 

(d)  Demonstrated  knowledge  of  the 
aviation  industry  and  projected  work 
force  needs.  (3  points  maximum) 

(e)  Identification  of  resources,  including 
fiscal,  instructional,  and 
administrative,  necessary  for 
achievement  of  planned  goals.  (3 
points  maximum) 

3.  Project  Plan  (20  points  maximum) 

The  Project  Plan  will  be  evaluated  as 
follows: 

(a)  Well  defined  goals  and  objectives.  (2 
points  maximum) 

(b)  Relationship  between  the  project  and 
the  strategic  plan.  (2  points 
maximum) 

(c)  Evidence  that  institution  has  good 
understanding  of  activities  and  tasks 
required  to  bring  project  to 
conclusion.  (2  points  maximum) 

(d)  Appropriateness  of  proposed 
facilities  and/or  equipment  in  terms 
of  project  goals  and  objectives  and 
requirement  of  the  AWS  curriculum. 
(2  points  maximum) 
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(e)  Extent  to  which  project  directly 
supports  recognized  curriculum.  (2 
points  maximum) 

(f)  Increased/enhanced  education 
benefits  to  students.  (2  points 
maximimi) 

(g)  Appropriateness  of  the  project  in 
terms  of  institution's  ciirrent  AWS 
Program  including  current  and 
projected  five  year  enrollment.  (2 
points  maximum) 

(h)  Number  of  AWS  students  to  benefit 
from  the  project.  (2  points  maximum) 

(i)  Extent  to  which  milestones  are 
realistic  and  attainable.  (2  points 
maximimi) 

(j)  Extent  to  which  adequate 
management  mechanisms  provide  for 
the  effective  administrative,  technical, 
and  financial  direction  of  the  project. 
(2  points  maximum) 

4.  Project  Personnel  (10  points 
maximum) 

The  professional  qualifications  and 
experience  of  the  institution's  proposad 
personnel,  especially  the  AWS  grant 
project  director,  and  other  key  officials 
who  will  be  involved  in  the  proposed 
AWS  grant  project,  will  be  evaluated  as 
follows: 

(a)  Quahfications  and  experience  of  the 
grant  project  manager.  (2  points 
maximum) 

(b)  Qualifications  and  experience  of  the 
other  grant  project  personnel  in 
relation  to  the  goals  and  objectives  of 
the  project.  (2  points  maximum) 

(c)  How  well  the  institution  scheduled 
and  allocated  grant  project  personnel 
time  to  perform  duties  associated  with 
project.  (2  points  maximum) 

(d)  How  well  AWS  grant  project 
personnel  responsibilities  are  defined. 
(2  points  maximum) 

(e)  Adequate  faculty  on  board  to  utilize 
facilities  and/or  equipment  or 
institutional  commitment  to  provide 
necessary  faculty  positions  and 
adequate  staffing  plan  developed.  (2 
points  maximum) 

5.  Budget  Plan  (10  points  maximum) 

The  Budget  Plan  will  be  evaluated  as 
follows: 

(a)  Proposed  expenditures  itemized  by 
budget  subcategory  and  mathematical 
calculations  correct.  (2  points 
maximimi) 

Cb)  Entries  detailed  and  consistent  with 
project  narrative.  (3  points  maximum) 

(c)  Budget  figures  appropriate  for  goods 
and  services  being  procured.  (3  points 
maximum) 

(d)  Extent  to  which  the  applicant 
demonstrates  that  non-Federal  funds 
required  for  the  project  are  available. 
(2  points  maximum) 


6.  Institutional  Need  (15  points 
maximum) 

Each  proposal  will  be  evaluated  on 
the  following: 

(a)  An  overall  financial  need  for 
funding.  (5  points  maximum) 

(b)  Omsequences  to  the  institution's 
AWS  Program  if  Federal  funding  not 
obtained.  (5  points  maximum) 

(c)  Amount  of  AWS  grant  funding 
previously  awarded  to  the  institution. 
(5  points  maximum) 

7.  Evaluation/Assessment  Plan  (15 
points  maximum) 

The  Evaluation  Plan  will  be  evaluated 
to  determine  the  extent  to  which  it 
demonstrates  the  following: 

(a)  Plan  is  adequately  tied  to  goals  and 
objectives  of  the  project.  (5  points 
maximum) 

(b)  Strategy  and  measurement 
components  are  appropriate  for  stated 
project  goals  and  objectives.  (5  points 
maximum) 

(c)  Evaluation  will  produce  information 
which  would  be  useful  to  other 
institutions  in  implementing  similar 
projects.  (5  points  maximimi) 

Issued  in  Washington,  DC,  on  April  16, 
1993. 

Belinda  R.  Zamer, 

Deputy  Director,  Office  of  Training  and 
Higher  Education. 

[FR  Doc.  93-9557  Filed  ♦-22-93;  8:45  am] 

MLUMG  CODE  4»10-1)-M 


Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Air  Traffic 
Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  on  air  traffic  issues. 
DATES:  The  meeting  will  be  held  on  May 
11,  1993,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Aircraft  Owners  &  Pilots 
Association,  421  Aviation  Way, 
Frederick.  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Aaron  Boxer,  Air  Traffic  Rules  and 
Procedures  Service,  Federal  Aviation 
Administration,  telephone:  202-267- 
8783. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463:  5  U.S.C  App.  n),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  on  air 


traffic  issues  to  be  held  on  May  11, 
1993,  at  the  Aircraft  Owners  &  Pilots 
Association,  421  Aviation  Way, 
Frederick,  MD.  The  agenda  for  this 
meeting  will  include: 

•  Discussion  of  the  FAA's  task  to 
develop  an  advisory  circular  on  the 
operation  of  unmanned  airspace 
vehicles; 

•  Status  of  the  advisory  circular  on 
pilot  procedures  at  non-towered 
airports; 

•  Status  of  the  Mode  S  ground  sensor 
evaluation  study;  and 

•  A  status  of  the  request  to  assign  the 
Mode  C  veil  petition  to  the  committee. 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  may  present 
written  statements  to  the  committee  at 
any  time  by  providing  30  copies  to  the 
Assistant  Executive  Director,  or  by 
bringing  the  copies  to  him  at  the 
meeting.  In  addition,  sign  and  oral 
interpretation  can  be  made  available  at 
the  meeting,  as  well  as  an  assistive 
listening  device,  if  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  "FOR  FURTHER  INFORMATION 
CONTACT." 

Issued  in  Washington,  DC,  on  April  19, 
1993. 

Aaron  Boxer, 

Assistant  Executive  Director  for  Air  Traffic 
Issues,  Aviation  Rulemalcing  Advisory 
Committee. 

(FR  Doc.  93-9534  Filed  4-22-93;  8:45  am] 

BU.UNO  CODE  4«10-1»-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Davis  and  Weber  Counties,  UT 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Revised  notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  of  an 
expansion  to  the  study  area  for  an 
environmental  impact  statement  (EIS) 
which  is  being  prepared  for  a  proposed 
highway  project  in  Davis  and  Weber 
Counties,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Allen,  U.S.  Department  of 
Transportation,  Federal  Highway 
Administration,  2520  West  4700  South, 
Suite  9A,  Sah  Lake  City,  Utah.  84118, 
Telephone:  (801)  963-0184;  R.  James 
Naegle,  Utah  Department  of 
Transportation,  4501  South  2700  West. 
Salt  Lake  City,  Utah  84119,  Telephone 
(801)  965-4160;  or  Lynn  Zollinger,  Utah 
Department  of  Transportation,  District 
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SUPPLEMENTAHY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Utah 
Department  of  Transportation,  will 
prepare  an  EIS  on  a  proposal  to  improve 
highway  US-89  from  1-15  Interchange  at 
Farmington  to  the  intersection  at 
Harrison  Boulevard,  in  South  Ogden, 
Utah.  This  represents  a  total  distance  of 
approximately  12.9  miles.  A  new 
interchange  is  being  added  at  Burke 
Lane  whidi  will  provide  access  to  the 
Farmington  area  west  of  1-15.  This 
Burke  Lane  access  will  cross  the  Union 
Pacific  railroad  tracks  and  terminate  at 
either  Clark  Lane  (100  North)  or  650 
West  Street. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand, 
and  increased  safety  measures. 
Alternatives  under  consideration 
include:  (1)  A  "No  Action"  alternative, 
(2)  A  low-cost  Transportation  System 
Management  alternative  (intersection 
improvements,  traffic  signal  installation 
and  coordination,  etc.),  (3)  Mass  transit, 
(4)  Signalized  expressway,  (5)  Limited 
access  expressway,  (6)  Freeway,  (7)  A 
combination  of  alternatives. 
Incorporated  into  and  studied  with  the 
build  alternatives  will  be  alignment  and 
grade  variations  which  would  provide 
for  mitigation  in  sensitive  areas. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  series  of 
informational  pubhc  meetings  will  be 
held  as  necessary  during  the  project 
development  process.  A  formal  scoping 
meeting  and  an  official  public  hearing 
will  also  be  held.  Public  notice  of  the 
time  and  place  of  the  meetings  and 
hearing  will  be  given.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing. 

To  ensure  that  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 


Issued  on:  April  14, 1993. 
Donald  P.  Steinke. 

Division  Administrator,  Sah  Lake  City.  Utah. 
(PR  Doc.  93-9574  Filed  4-22-93;  8:45  am) 

HUMQ  COOC  4*10-»-«l 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coliaction 
Requlrementa  Submlttad  to  0MB  for 
Review 

April  16, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submis8ion(s)  may  be  ootained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treastiry  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Special  Request:  The  Department  of 
the  Treasury  is  requesting  review  and 
approval  of  the  information  collection 
described  below  by  April  23, 1993  in 
order  to  meet  congressional  report  date 
of  May  8, 1993.  In  accordance  with  5 
CFRpart  1320.18,  a  copy  of  this  form 
will  accompany  this  notice  for  public 
review.  All  comments  must  be  received 
by  COB  April  22, 1993. 

Internal  Revenue  Service' 

OMB  Number:  New 

Form  Number:  SWR-1600 

Type  of  Review:  New  collection 

Title:  Real  Estate  Appraiser  Industry 
Review 

Description:  A  collection  of  a  limited 
number  of  business  practices 
exercised  by  individual  real  estate 
appraisal  companies. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents:  50 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequency  of  Response:  Other  (one  time) 

Estimated  Total  Reporting  Burden:  25 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OA£B  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 


Office  Building,  Washington.  DC 
20503. 
Lois  K.  Holland. 

Department  Reports.  Management  Officer. 
OMBNo.  1545-XXXX 
Expires 

Real  Estate  Appraiser  Industry  Review 

Company  Name 


1.  How  many  years  has  this  company 
been  in  business  in  Austin? 


2.  Is  this  company  a  corporation, 
partnership,  or  sole  proprietor? 
corporation    partner    sole 

3.  What  type  of  appraisals  does  the 
company  perform?  Commercial  or 
Residential?  Commercial 
Residential 

4.  What  is  your  Federal  Employer 
Identification  Number? 


5.  How  many  research/and  support 
personnel  are  associated  with  your 
company? 

6.  How  many  are  treated  as 
"independent  contractors"  for  tax 
purposes? 

7.  How  many  appraisers  are 
associated  with  your  business  on  a 
regular  and  recurring  basis? 


8.  How  many  of  your  appraisers  are 
treated  for  tax  purposes  as 
"independent  contractors"? 


9.  When  did  the  company  begin 
treating  the  appraisers  as  'independent 
contractors"? 

10.  Have  the  appraisers  who  are 
treated  as  "independent  contractors" 
been  issued  Form  1099  each  year? 


11.  Does  tlie  president/owner  hold 
either  a  rating  of  MAI  or  SRA? 


12a.  How  many  of  the  appraisers  in 
your  ofice  have  a  rating  of  MAI? 


12b.  How  may  of  the  appraisers  in 
your  office  have  a  rating  of  SRA? 


Paperwork  Reduction  Act  Notice.— 
We  ask  for  the  information  on  this  form 
to  carry  out  the  Internal  Revenue  laws 
of  the  United  States.  Your  response  is 
voluntary.  The  time  needed  to  complete 
this  form  will  vary  depending  on 
individual  circumstances.  The 
estimated  average  time  is  30  minutes.  If 
you  have  suggestions  for  maidng  this 
form  more  simple,  we  would  be  happy 
to  hear  from  you.  You  can  write  to  both 
the  Internal  Revenue  Service,  Attention: 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224  and  the  Office  of 
Management  and  Budget  Paperwork 
Reduction  Project  (1545-XXXX). 
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Wasbin^on,  DC  20503.  Do  not  send  the 
form  to  either  of  these  offices.  Instead, 
send  the  form  to  either  or  following 
address:  Internal  Revenue  Service.  9430 
Research  Boulevard,  suite  303.  Austin, 
TX  78759. 

(FR  Doc.  93-9481  Filed  4-22-93;  8:45  am] 
BtujNO  cooe  «3<»-01-«l 


Public  Information  Collection 
Requirements  Sut}mitted  to  0MB  for 
Review 

April  16, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  The  Department  of 
the  Treasury  is  requesting  review  and 
approval  of  ihe  Internal  Revenue 
Service  information  collection, 
described  b«low,  by  April  29, 1993. 
IRS's  Value  Tracking  Core  Business 
System  developed  requirements  to 
obtain  information  regarding  walk-in 
service  sites  and  why  some  taxpayers 
choose  them  over  toll-free  service,  and 
the  likslihood  of  public  acceptance  of 
expanded  use  by  IRS  of  Voice  Response 
Units.  These  requirements  could  be 
efficiently  met  by  this  survey. 
Accordint'v  «iie  survey  was  modified  to 
accomraoodte  them. 

Iniemai  Revenue  Service 

OMB  Nu/v^^r:  New 

Fomi  Nu.T'hf'r:  None 

Type  ofPeMew:  New  collection 

Title:  Survey  of  Individual  Taxpayers' 
Interaction  with  TPS  Toil-Free 
Assistance 

Description:  These  telephone  interviews 
with  the  pubhc  are  being  conducted 
to  obtain  data  on  the  Taxpayer  Service 
toll-free  telephone  system.  The  data 
will  be  used  in  developing  an 
approach  to  estabhsh  a  more  efficient 
level  of  service  for  the  IRS's  toll-free 
telephone  system. 

Pespondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
31,315 

Estimated  Burden  Hours  Per 
Respondent: 
Pretest— 80  hours 


Screener  Instrument — 736  hours 
Interview  of  "taxpayers  who  called 

and  got  through" — 214  hours 
Interview  of  "taxpayers  who  called 

but  did  not  get  through" — 90  hours 
Interview  of  "taxpayers  who  never 

called"— 160  hours 
Interview  of  "taxpayers  who  walked 
in" — 70  hours 

Frequency  of  Response:  Other  (one- 
time) 

Estimated  Total  Reporting:  1,350  hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571,  111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  flev/ewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  93-9482  Filed  4-22-93;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  April  19, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  EX:  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0458. 

form  Number:  IRS  Form  4852. 

Type  of  Review:  Revision. 

Title:  Substitute  for  Form  W-2,  Wage 
and  Tax  Statement  or  Form  1099R, 
Distributions  from  Pensions, 
Annuities,  Retirement  or  Profit- 
Sharing  Plans,  IRAs,  Insurance 
Contracts,  etc. 

Description:  In  the  absence  of  a  Form 
W-2  or  1099R  from  the  employer  or 
payer.  Form  4852  is  used  by  the 
taxpayer  to  estimate  gross  wages, 
pensions,  annuities,  retirement  or  IRA 
payments  received  as  well  as  income 
or  PICA  tax  withheld  during  the  year. 
It  is  attached  to  the  return  for 
processing. 

Respondents:  Individuals  or 
housetioids. 


Estimated  Number  of  Respondents: 

1,300.000. 
Estimated  Burden  Hours  Per 

Respondent:  18  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 

390.000  hours. 

OMB  Number:  1545-0597. 

Form  Number:  IRS  Form  4598. 
Type  of  Review:  Revision. 
Title:  Form  W-2  or  1099  Not  Received 
or  Incorrect. 

Description:  Employers  and/or  payers 
are  required  to  furnish  Forms  W-2  or 
1099  to  employees  and  other  payees. 
This  three  part  form  is  necessary  for 
the  resolution  of  taxpayer  complaints 
concerning  the  non-receipt  of  or 
incorrect  Forms  W-2  or  1099. 

Respondents:  Individuals  or 
households,  State  or  local 
governments,  Farms,  Businesses  or 
other  for-profit.  Federal  agencies  or 
employees.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
850,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
212,500  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand, 

Department  Reports,  Management  Officer. 

IFR  Doc  93-9530  Filed  4-22-93;  8:45  am] 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Date:  April  19, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 


Special  Reqest:  The  Department  of  the 
Treasury  is  requesting  review  and 
approval  of  the  Internal  Revenue 
Service  information  collection, 
described  below,  by  May  21,  1993.  All 
comments  must  be  received  by  COB 
May  14,  1993. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  1993  Value  Tracking  Focus 

Groups  with  Taxpayers. 
Description:  The  IRS  needs  taxpayer 
input  into  proposed  changes  iji 
technologies  that  will  dramatically 
alter  the  way  they  interact  with  the 
Service.  We  propose  to  obtain  this 
input  by  conducting  a  series  of  focus 
group  interviews  with  individual  and 
smajl  business  taxpayers  in  five  U.S. 
cities. 
Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Small  businesses  or 
organizations. 
Estimated  Number  of  Respondents: 

1,000. 
Estimated  Burden  Hours  Per 
Respondent: 
Screening  Questionnaire — 5  minutes 
Focus  Group  Sessions — 3  hours 
Frequency  of  Response:  Other  (one-time 

data  collection) 
Estimated  Total  Reporting:  683  hours. 
Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571.  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 
Lois  K.  HoUand. 

Departmental  Reports.  Management  Officer. 
IFR  Doa  93-9531  Filed  4-22-93:  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

April  16, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Pubhc  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to^he  Treasury  Department 
Clearancp  Officer.  Department  of  the 


Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  The  Department  of 
the  Treasury  is  requesting  review  and 
approval  of  the  Internal  Revenue 
Service  information  collection, 
described  below,  by  April  22. 199^.  The 
completion  of  the  application  of 
approval  was  delayed  by  several 
iterations  of  designs  for  the  answer 
sheet  returns,  and  by  the  design  of  the 
focus  group  moderator's  guide.  It  was 
also  necessary  to  make  corresponding 
modifications  to  the  human  factors 
laboratory  testing  questionnaire. 

Internal  Revenue  Service 

OMB  Number:  New 
Form  Number:  None 
Type  of  Review:  New  collection 
Title:  Focus  Group  and  Human  Factors 
Lab  Testing  of  Answer  Sheet  Style 
Form  1040  Package 
Description:  Focus  Croup  and  Human 
Factors  Lab  tests  are  needed  to 
finalize  the  design  of  an  answer  sheet 
tax  form  for  the  Tax  Systems 
Modernization  Program. 
Approximately  96  people  will  be 
involved  in  the  focus  group  test,  360 
in  the  lab  tests.  This  request  is  for  a 
single  series  of  tests  to  be  conducted 
in  April  1993. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents: 

1,200 
Estimated  Burden  Hours  Per 
Respondent: 
Focus  Group  Tests— 295  hours,  41 

minutes 
Human  Factors  Lab  Tests — 1,180 

hours,  48  minutes 
Non-selected— 59  hours,  31  minutes 
Frequency  of  Response:  Other  (one-time 

test  series) 
Estimated  Total  Reporting:  1,464  hours 
Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  EX: 
20503. 
Loia  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  93-9479  Filed  4-22-93;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

April  16, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
Submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20220. 

Special  Request:  The  Department  of 
the  Treasury  is  requesting  a  less-lhan 
60-day  review  and  approval  of  the 
information  collection  described  below 
All  comments  must  be  received  not  later 
than  COB  May  19,  1993. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Opinion  Survey  of  Bankruptcy 
Chapter  7  Case  Trustees  by  Internal 
Revenue  Service/Department  of 
Justice  Compliance  2000  Task  Force. 

Description:  The  affected  public  is  the 
16,000  bankruptcy  trustees  required 
to  file  Form  1041  who  are  appointed 
by  the  Executive  Office  of  the  United 
States  Trustees,  Department  of  Justice. 
They  are  self  employed.  The  survf  y 
will  determine  the  effectiveness  of 
current  materials  and  procedures  to 
develop  new  strategies  for  customer 
service. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations 

Estimated  Number  of  Respondents: 
1,600 

Estimated  Burden  Hours  Per 
respondent:  20  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  533 
hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571,  1111  Constitution 
Avenue,  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Loia  K.  HoUand, 

Departmental  Reports,  Management  Ofjn.er. 

(FR  Doc.  93-9480  Filed  4-22-93;  8:45  jur.) 

BILUNO  COOC  U30-01-M 


21772 


Federal  Register  /  Vol.  58,  No.  n  I  Friday.  April  23.  1993  /  NoUces 


OEPARTIIENT  OF  TREASURY 

Custom*  Service 

Copyright,  Trademaiic,  and  Trade 
Name  Recordations 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
SUMMARY:  Effective  January  1, 1993, 
hard  copy  issuances  (dated  January  1, 
1993  or  later)  of  U.S.  Customs  Service 
recordations  of  trademarks,  copyrights 
and  trade  names  can  be  viewed  in  any 
Customs  Reading  Room. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Atwood,  Chief,  Intellectual  Property 
Rights  Branch.  (202)  482-6960. 

Dated:  April  15, 1993. 
John  F.  Atwood, 

Chief,  Intellectual  Property  Rights  Branch. 
[FR  Doc.  93-9471  Filed  4-22-93;  8:45  am] 
MLUNO  CODE  oao-oa-M 


DEPARTIMErfT  OF  THE  TREASURY 

Customs  Service 

Application  for  Recordation  of  Trade 
Name:  "NLC,  INC." 

ACTION:  Notice  of  Application  for 
Recordation  of  Trade  Name. 

SUMMARY:  Application  has  been  Bled 
pursuant  to  section  133.12,  Customs 
Regulations  (19  CFR  133.12).  for  the 
recordation  under  section  42  of  the  Act 
of  July  5, 1946.  as  amended  (15  U.S.C. 
1124),  of  the  trade  name  NLC,  INC.," 
used  by  NXC,  Inc.,  a  corporation 
organized  under  the  laws  of  the  State  of 
Missouri,  located  at  319  West  Main 
Street,  P.O.  Box  348,  Jackson,  Missouri 
63755. 

The  application  states  that  the  trade 
name  is  used  in  connection  with  arc 
welding  accessories  which  are  sold 
under  the  trademark  "LENCO"  and 
include  electrode  holders,  ground 
clamps,  cable  connectors,  lugs,  splicers 
and  chipping  hammers,  resistance  spot 
welders  and  computer  controlled 
welding  trainers. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
person  in  opposition  to  the  recordation 
of  this  trade  name.  Notice  of  the  action 
taken  on  the  application  for  recordation 
of  this  trade  name  will  be  published  in 
the  Federal  Register. 
DATE:  Comments  must  be  received  on  or 
before  June  22, 1993. 
ADDRESSES:  Written  comments  should 
be  addressed  to  U.S.  Customs  Service, 
Attention:  Franklin  Court,  Intellectual 


Property  Rights  Branch,  1301 
Constitution  Avenue,  NW.,  (Suite  4000). 
Washington.  DC  20229. 

FOR  FURTHER  INFORMATION  CONTACT:  Gina 
D'Onofrio.  Intellectual  Property  Rights 
Branch,  1301  Constitution  Avenue. 
NW..  Washington.  DC  20229  (202-482- 
6960). 

Dated:  April  16,  1993. 
John  F.  Atwood. 

Chief,  Intellectual  Property  Rights  Branch. 
[PR  Doc.  93-9558  Filed  4-22-93;  8:45  am) 

BILLING  COOE  4t3O-0a-M 

internal  Revenue  Service 

Information  Reporting  Program 
Advisory  Committee;  Open 
Meml}ership  Application  Period 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Announcement  of  Open 
Membership  Application  Period  for  the 
Information  Reporting  Program 
Advisory  Committee. 

SUMMARY:  In  1991  the  Internal  Revenue 
Service  (IRS)  established  the 
Information  Reporting  Program 
Advisory  Committee  (IRPAC).  The 
primary  purpose  of  IRPAC  is  to  provide 
an  organized  public  forum  for 
discussion  of  relevant  information 
reporting  issues  between  the  officials  of 
the  IRS  and  representatives  of  the  payer 
community.  IRPAC  offers  constructive 
observations  about  current  or  proposed 
policies,  programs,  and  procedures,  and 
when  necessary,  suggests  ways  to 
improve  the  operation  of  the 
Information  Reporting  Program.  IRPAC 
is  currently  comprised  of  18 
representatives  from  various  segments 
of  the  private  sector  payer  community. 
Thirteen  of  these  appointments  to 
IRPAC  will  expire  at  the  end  of  1993. 
Additional  members  will  be  selected  for 
two-year  terms  beginning  in  January 
1994. 

SUPPLEMENTARY  INFORMATION:  IRPAC 
reports  to  the  Executive  Director. 
Information  Reporting  Program  (IRP), 
who  is  the  executive  responsible  for 
information  reporting  and  is  charged 
with  its  system-wide  planning  and 
improvement.  IRPAC  is  instrumental  in 
providing  advice  to  enhance  the  IRP 
Program.  Increasing  participation  by 
external  stakeholders  in  the  planning 
and  improvement  of  the  tax  system  will 
help  achieve  the  goals  of  increasing 
voluntary  compliance  and  reduction  of 
burden.  IRPAC  members  are  not  paid  for 
their  time  or  services,  but  consistent 
with  Federal  regulations,  they  will  be 


reimbursed  for  their  travel  and  lodging 
expenses  to  attend  a  two-d.-^y  meeting 
twice  each  year. 

The  IRS  is  interested  in  representation 
from  different  areas  of  the  payer 
community  (e.g,.  banking,  payroll 
services,  securities,  life  insurance,  data 
processing,  etc.).  Anyone  wishing  to  be 
considered  for  membership  on  IRPAC 
should  so  advise  the  IRS.  Please 
complete  the  following  questionnaire 
and  forward  it  to  Ms.  Kate  LaBuda  of  the 
IRP  Planning  Staff,  at  the  address  below. 
ADDRESSES:  Internal  Revenue  Service, 
EX.I:P,  1111  Constitution  Avenue,  NW., 
room  2013,  Washington,  DC  20224. 
DATE:  Completed  questionnaires  should 
be  received  by  IRS  by  May  29, 1993. 
Applications  received  after  this  date 
will  not  be  considered.  An 
acknowledgment  letter  will  be  sent 
upon  receipt  of  each  application. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
LaBuda  at  202-622-3404  (not  a  toll-free 
number). 

Dated:  April  7.  1993. 

John  Devlin, 

Executive  Director,  Information  Reporting 
Program. 

Information  Reporting  Program 
Advisory  Committee  Memliiership 
Application  Questionnaire 

The  following  questions  must  be 
answered  by  anyone  interested  in 
becoming  a  member  of  the  Information 
Reporting  Program  Advisory  Committee 
(IRPAC).  Applications  must  be  received 
in  that  office  by  May  29, 1993.  Those 
received  after  this  date  will  not  be 
considered.  All  applications  received 
will  be  acknowledged.  Questions  should 
be  directed  to  Kate  LaBuda  at  202-622- 
3404,  and  your  reply  should  be  returned 
to:  Ms.  Kate  LaBuda,  EX:I:P,  Information 
Reporting  Program  Planning  Staff, 
Internal  Revenue  Service,  room  2013. 
1111  Constitution  Avenue,  NW.. 
Washington,  DC  20224. 

1.  Name: 

2.  Title: 

3.  Company  or  Organization  Name: 

4.  Business  Address: 

5.  Business  Phone: 

6.  Fax  Number: 

7.  Home  Address: 

8.  Home  Phone: 

9.  If  you  are  applying  on  behalf  of  an 
organization  or  association  other  than 
your  employer,  please  state  the  name, 
and  address  of  that  organization.  Also, 
provide  a  letter  of  reference  from  that 
organization  stating  that  you  are 
nominated  on  their  behalf.  This  letter 
should  contain  the  name  of  a  contact' 
and  this  contact's  phone  number. 

10.  List  professional  credentials  (e.g., 
Ph.D.,  CPA,  Enrolled  Agent.  Attorney. 
Accountant,  etc.) 
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11.  Check  the  one  segment  of  the 
Information  Reporting  Program  (IRP) 
payer  community  to  which  the 
organization  that  you  represent,  and 
your  experience,  most  closely  relate: 

Large  Finfmcial  Institution 

Small  Financial  Institution 

Real  Estate 

Transmitter/Forms  Developer 

Software  Developer 

Insurance:  Property  &  Casuahy 

Insurance:  Life 

Securities 

Payroll 

State  &  Local  Governments 

Corporate  Compliance 

Small  Business  Compliance 

General  Compliance 

Einployee  Plans 

Trust  Company 

Corporate  Transfer  Agent/ 

Utilities 
Other  (Please  specify. 

. ) 

12.  List  the  number  of  years  of  IRP- 
related  experience  you  have,  and 
specific  sources  of  this  IRP  experience. 
(Accoimt  for  all  years  of  IRP  experience 
claimed.) 

13.  Identify  organizations  to  which 
you  belong  and  any  relevant  leadership 
positions  you  have  held. 

14.  List  any  previous  IRS  employment 
(please  state  position/s,  title/s,  and 
length  of  time  in  each  position): 

15.  Please  propose  two  topic  ideas 
that  you  feel  would  be  appropriate  for 
discussion  by  IRP  AC  Include  a  short 
description  (two  sentences)  of  each 
topic. 

The  Following  Three  Items  Are 
Required  For  An  FBI  Name  Check. 

16.  Date  of  Birth: 

17.  Place  of  Birth: 

18.  Other  names  ever  used: 

The  Following  Items  Are  Required  For 
An  IRS  Tax  Check.  (Please  Note  That  a 
Tax  Check  Is  Not  a  Tax  Audit.) 

I  hereby  authorize  the  Internal 
Revenue  Service  to  perform  the 
standard  Federal  Advisory  Committee 
member  tax  check,  (pursuant  to  26 
U.S.C.  6103;  5  U.S.C.  1303;  Executive 
Orders  9397, 11222. 10450;  CFR  5.2;  31 
CFR  part  O.  Treasury  Department  Older 
Nos.  82  (Revised)  and  150-87)  and  to 
provide  this  information  to  the  Assistant 
Secretary  (Administration)  of  the 
Treasury  Department. 

I  understand  that  the  purpose  of  such 
tax  check  and  income  tax  hhng  record 


check  is  to  promote  public  confidence 
in  the  integrity  of  the  Treasury 
Department  and  its  administration  of 
the  Federal  tax  system.  I  have  been 
advised  that  my  Social  Security  Number 
is  required  to  identify  my  tax  records 
accurately.  I  also  understand  that  this 
tax  check  must  be  completed  prior  to 
my  appointment  to  this  Federal 
Advisory  Committee  and  I  hereby 
voluntarily  provide  the  following 
information: 

19.  Social  Security  Number 

•     20.  Spouse's  name  and  SSN  (if 
married  and  filing  jointly): 

21.  Name{s)  and  address(es)  under 
which  tax  returns  were  filed  for  the  past 
three  years. 

The  Following  Item  Is  Required 
Because  of  The  Foreign  Agents 
Registration  Act  (FARA),  As  Amended. 

22. 1  presently am  / am 

not  required  to  register  as  an  agent  of  a 
foreign  principal  under  FARA.  as 
amended. 

Note:  Pursuant  to  18  U.S.C  sec.  219, 
an  individual  who  is  required  to  register 
as  an  agent  of  a  foreign  principal  under 
FARA  is  prohibited  from  serving  on 
IRPAC  By  executing  this  questionnaire, 
you  agree  that  (1)  if  you  are  required  to 
register  as  an  agent  of  a  foreign  principal 
under  the  FARA  before  your  term 
commences  on  IRPAC,  you  will 
terminate  any  and  all  such  agencies 
prior  to  beginning  your  tenure  and  will 
provide  appropriate  verification 
therefor;  and  (2)  you  will  immediately 
resign  from  IRPAC  if  you  become  such 
an  agent  at  any  time  during  your  term. 

Certification 

23. 1  certify  that,  to  the  best  of  my 
knowledge  and  belief,  all  ai  my 
statements  are  true,  correct,  complete, 
and  made  in  good  faith.  I  also  agree  to 
the  background  checks  setforth  herein. 

Signature 


Office  of  Thrtfl  Sup«rvi»ion 
IAC-16:  OTS  No.  0743] 

Macon  Bulldir>g  and  Loan  Aaaoclation, 
Macon,  MO;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  March 
30,  1993,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Macon 
Building  and  Loan  Association.  Macon, 
Missouri,  for  permission  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Information  Services 
Division.  Office  of  Thrift  Supervision. 
1776  G  Street,  NW.,  Washington,  DC 
20552.  and  the  Midwest  Regional  Office. 
Office  of  Thrift  Supervision.  122  West 
John  Carpenter  Freeway,  suite  600. 
Irving,  Texas.  75261-9027. 

Dated:  April  19,  1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 
|FR  Doc.  93-9470  Filed  4-23-93;  8:45  am) 

BHUNO  COOe  <720-01-M 


Date 

|FR  Doc.  93-9488  Filed  4-22-93;  8:45  ami 
BU.UNO  cooc  a30-oi-u 


(AC-15:OTSNo.3127J 

St.  Francis  Bank,  F.S.B.,  Milwaukee, 
Wl;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  March 
30, 1993.  the  Deputy  Assistant  Director. 
Corporation  Activities  Division,  Office 
of  Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  St.  Francis 
Bank,  F.S.B.,  Milwaukee.  Wisconsin  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision.  Ill  Wacker  Drive,  suite 
800.  Chicago,  Illinois  60601-4360. 

Dated:  April  19. 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 
Corporate  Secretary. 

IFR  Doc.  93-9469  Filed  4-22-93;  845  ami 
BHJJNOCOOC  «no-oi-« 
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contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  Act"  (Pub. 
L.  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday.  April  27. 1993.  to  consider  the 
following  matters: 

Summary  Agen  da 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  committees  of  the  Corporation  and 
by  officers  of  the  Corporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Proposed 
amendments  to  Part  337  of  the  Corporation's 
rules  and  regulations,  entitled  "Unsafe  and 
Unsound  Banking  Practices,"  which  would 
revise  the  capital  category  definitions  used  in 
the  Corporation's  regulations  governing  the 
acceptance  of  brolcored  deposits  so  that  those 
definitions  would  conform  to  the  definitions 
used  in  regulations  implementing  section  38 
of  the  Federal  Deposit  Insurance  Act. 

Memorandum  and  resolution  re:  Final 
amendments  to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part  363 
regarding  independent  annual  audits  and 
reporting  requirements. 

Memorandum  and  resolution  re:  Risk- 
Related  Premium  System— Determination  of 
Capital  Group  Assignments. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street. 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  898-6745  (Voice); 
(202)  898-3509  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  tlie  meeting  may  be  directed 


to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  April  20, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
(FR  Doc.  93-9609  Filed  4-20-93;  8:45  am) 

WLUNO  COOe  ffn4-01-M 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Change  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2), 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  2:30  p.m.  on  Tuesday, 
April  20,  1993,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 
Director  Jonathan  L.  Fiechter  (Acting 
Director,  Office  of  Thrift  Supervision), 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  the  withdrawal  from 
tlie  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  a  memorandum  and 
resolution  regarding  final  amendments 
to  the  Corporation's  rules  and 
regulations  in  the  form  of  a  new  Part 
363  regarding  independent  annual 
audits  and  reporting  requirements. 

By  the  same  majority  vote,  the  Board 
determined  that  no  notice  earlier  than 
April  15, 1993,  of  the  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

Dated:  April  21. 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman. 
Dep  u  ty-  Execu  tive  Secretary. 
[FR  Doc.  93-9667  Filed  4-21-93;  12:37  pm] 

BaiiNG  COOe  (714-01-11 


FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:26  p.m.  on  Tuesday, 
April  20,  1993,  the  Corporation's  Board 
of  Directors  determined,  on  motion  of 


Director  Jonathan  L.  Fiechter  (Acting 
director.  Office  of  Thrift  Supervision), 
seconded  by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  the  addition  to  the 
agenda  for  consideration  at  the  meeting, 
on  less  than  seven  days'  notice  to  the 
public,  of  matters  relating  to  assistance 
agreements  with  insured  institutions. 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4).  (c)(6),  (c)(9)(B),  and 
552  (c)(4).  (c)(6).  (c)(9)(B).  and  (c)(l0)). 

Dated:  April  21. 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(FR  Doc.  93-9668  Filed  4-21-93;  12:37  pm) 

WLUNG  COOE  6714-01 -M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
April  28,  1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20511. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Date:  April  20. 1993. 
Jennifier  J.  Johnson, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-9632  Filed  4-21-93;  10:30  am) 
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UNTTEO  STATES  POSTAL  SEJtVICf  BOAMO  Of 
QOVEWIORS 

NodoB  of  a  Meeting 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.Q  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  9  a.m.  on  Tuesday.  May  4. 1993,  in 
Nashville,  Tennessee.  The  meeting  is 
open  to  the  public  and  will  be  held  at 
the  Loews  Vanderbilt  Plaza  Hotel.  2100 
West  End  Avenue,  in  the  Belmont/ 
Centennial  Ballroom.  The  Board  expects 
to  discuss  the  matters  stated  in  the 
agenda  which  is  set  forth  below. 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  David  F.  Harris, 
at (202)  268-4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday,  May  3,  1993.  but  it 
will  consist  entirely  of  briefings  and  is 
not  open  to  the  pubhc. 

Agenda 

Tumday  Senion 

May  4—9  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting,  April 
5-6,  1993. 

2.  Remarks  of  the  Postmaster  General  and 
CEO.  (Marvin  Runyon) 

3.  Quarterly  Report  on  Service 
Perfonnance.  (Ann  McK.  Robinson.  Vice 
President,  Consumer  Advocate) 

4.  Quarterly  Report  on  Financial 
Performance.  (Leonard  ).  Sichel,  CFO  and 
Vice  President,  Finance  and  Planning;  and 
M.  Richard  Porras,  Controller) 

5.  Annual  Report  on  Finance  and  Planning. 
(Leonard  J.  Sichel.  CFO  and  Vice  President. 
Finance  and  Planning;  and  M.  Richard 
Porras,  Controller) 

6.  Annual  Report  on  Employee  Relations. 
(William  J.  Henderson,  Vice  President. 
Employee  Relations) 

7.  Report  on  the  Tennessee  Customer 
Services  District.  (Andrew  Walker,  Manager. 
Tennessee  Customer  Services  District) 

8.  Tentative  Agenda  for  the  June  7-8, 1993, 
meeting  In  Washington,  DC 

David  F.  Harris, 

Secretary. 

IFR  Doc  93-9652  Filed  4-21-93;  12:43  pm) 

MUJNQ  OOM  771»>1KM 


SECUfVTIES  AND  EXCHANGE  COMIMSSKM 
Agency  Meeting 

FEDERAL  REGISTER  CITATION  OF  MEVIOUS 
ANNOUNCEMENT:  (58  PR  21333  April  20. 
1993) 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street.  NW.. 

Washington,  DC 

DATE  PREVWOSLV  ANNOUNCED:  Friday. 

April  16.  1903. 

CHANGE  M  THE  MEETMQ:  Additional 
meeting. 

A  closed  meeting  will  be  held  on 
Friday,  April  23, 1993.  at  2:30  p.m.  to 
consider  the  following  items: 

Institution  of  adminittiative  proceedings  of 
an  enforcement  nature. 
Institution  of  Injimctlve  actions. 
Settlement  of  in)unctive  actions. 
Opinions. 

Commissioner  Roberts,  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
^  information  and  to  ascertain  what,  if 
'any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Christine 
Sakach  at  (202)  272-2300. 

Dated:  April  20. 1993. 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  93-9597  Filed  4-20-93;  8;45  am] 
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SECURITIES  AND  EXCHANGE  COMMISSION 
Agoncy  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pubhc  Law  94-409.  that 
the  Seciirities  and  Exchange 
Commission  %vill  hold  the  following 
meeting  during  the  week  of  April  26, 
1993. 

An  open  meeting  will  be  held  on 
Tuesday.  April  27.  1993,  at  3:30  p.m.,  in 
Room  1C30.  followed  by  a  closed 
meeting. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  tJie 
Commission,  and  recording  secretaries 
will  attend  the  closed  meetings.  Certain 
staff  members  who  have  an  mterest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 


certified  that,  in  his  option,  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C 
552b(c)  (4).  (8),  {9)(A)  and  (10)  and  17 
CFR  200.402(a)  (4),  (8),  (9)(i)  and  (10). 
permit  consideration  of  the  scheduled 
matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  op>en 
meeting  scheduled  for  Tuesday,  April 
27.  1993,  at  3:30  p.m..  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  proposing  amendments  to  the 
Commission's  multijuriidictional  disclosure 
system  (MJDS)  for  Canadian  issuers, 
including  proposals  relating  to  the  eligibility 
requirements  for  use  of  certain  forms  under 
the  MJDS  reconciled  to  U.S.  generally 
accepted  accounting  principles  in  certain 
filings.  For  further  information,  please 
contact  Paul  M.  Dudek  at  (202)  272-3246. 

2.  Consideration  of  whether  to  Issue  a 
release  adopting  further  rule  and  form 
changes  to  facilitate  capital  formation  by 
small  businesses  and  the  transition  of  small 
business  into  the  reporting  system  of  the 
Securities  Exchange  Act  of  1934.  These  rule 
and  form  changes  Include  a  number  of 
revisions  to  the  integrated  registretion  and 
reporting  disclosure  system  for  small 
business  issuers,  including  a  new  Securities 
Act  registration  statement  format  for  offerings 
of  less  than  $10  million  and  revisions  to 
Regulation  D  which  would  modify  certain 
disclosure  references  contained  therein. 
Revisions  to  the  definitions  of  "small 
business"  for  purposes  of  the  Regulatory 
Flexibility  Act  would  also  be  miSte.  For 
further  information,  please  contact  Richard 
K.  W  jiff  at  (202)  272-2644. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  April 
27.  following  the  3:30  p.m.  open 
rotating,  will  be: 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Institution  of  injunctive  actions. 

At  times,  changes  in  Commission 
prioritifw  require  alterations  in  the 
schediilirig  of  meeting  items.  For  further 
information  and  to  a.scertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  George 
Kramer  at  (202)  272-2000. 

Dated:  April  20.  1993. 
JonathsB  G.  Katz, 
Socrvtary. 

(FR  Doc.  93-9598  Filed  4-20-93;  4:54  am] 
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Corrections 


TWs  section  of  the  FEDERAL  REGISTER 
contains  editodal  corrections  of  previously 
(Mulshed  Presidential,  Rule.  Proposed  Rule. 
and  htotice  docunrients.  These  corrections  are 
prepared  t>y  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  In 
tt>e  appropriate  document  categories 
elsewtiere  in  the  issue. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  land  3 

Registration  of  Floor  Traders; 
Mandatory  Ethics  Training  for 
Registrants;  Suspension  of 
Registrants  Charged  With  Felonies 

Correction 

In  rule  document  93-8798  beginning 
on  page  19575  in  the  issue  of  Thursday, 
April  15, 1993,  make  the  following 
corrections: 

S1.66    [Corrected] 

1.  On  page  19590,  in  the  first  column, 
in  §  1  66.  in  paragraph  (b)(1),  the 


subparagraph  designated  "(11)"  at  the 
bottom  of  the  page  should  read  "(ii)". 

S3.34    [Corrected] 

2.  On  page  19593,  in  the  third 
column,  in  §  3.34(d)(2),  in  the  third  line, 
"who  has  been  duly  registered"  should 
read  "who  has  not  been  duly 
registered". 

§3.41     [CorrM:t«d] 

3,  On  page  19594,  in  the  second 
column,  in  §  3.41(a),  in  the  first  line. 
"§  3  42"  should  read  "§  3.42". 
BiujNO  cooe  1S0»41-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Indian  Child  Welfare  Act;  Receipt  of 
Designated  Tribal  Agents  for  Service 
of  Notice 

Correction 

In  notice  document  93-6926 
beginning  on  page  16450  in  the  issue  of 
Friday,  March  26, 1993.  make  the 
following  correction: 


Federal  Register 

Vol.  58,  No.  77 
Friday.  April  23.  1993 


On  page  16457,  in  the  third  column, 
in  the  listing  for  the  Quinault  Tribe  of 
the  Quinault  Reservation,  in  the  second 
line,  "Box  198,"  should  read  "Box 
189,". 


BlUMO  COOE  1S0641-0 


RESOLUTION  TRUST  CORPORATION 

Ust  of  Thrifts  and  Banks  in  RTC  and 
FDIC  Conservatorship  and 
Receivership 

Correcfjon 

In  notice  document  93-8175 
beginning  on  page  18234  in  the  issue  of 
Thursday,  April  8, 1993,  make  the 
following  correction: 

1.  On  page  18276,  after  the  table,  . 
insert  the  following  text: 

By  Order  of  the  Executive  Committee. 

Dated  at  Washington,  DC,  this  2d  day  of 
April.  1993. 

Resolution  Trust  Corporation. 
John  M.  Buckley,  Jr.. 
Secretary. 
[FR  Doc.  93-8175  Filed  4-7-93;  8:45  ami 
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Occupational  Safety  and  Health 
Administration 


29  CFR  Parts  1910  et  al. 

Occupational  Exposure  to  Cadmium; 
Correction;  Final  Rule 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Haaith 
Administration 

29  CFR  Part*  1910, 1915  and  1928 
[Docket  No.  K-057«] 

Occupational  Exposure  to  Cadmium; 
Correction 

AGEHCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Final  rule;  correction  and 
amendment. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  is  correcting 
errors  in  the  entire  Occupational 
Exposure  to  Cadmium  Final  Rule  which 
appeared  in  the  Federal  Register  on 
September  14,  1992  (57  FR  42101)  and 
adding  new  provisions  on  Occupational 
Health  to  cover  the  agriculture  industry. 
Regulations  covering  the  agriculture 
industry  were  inadvertently  omitted 
from  the  September  14  rule. 
EFFECTIVE  DATE:  December  14. 1992. 
fbfl  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Foster,  Occupational  Safety  and 
Health  Administration.  Office  of 
Information  and  Public  Affairs,  room  N- 
3647,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210.  Telephone:  202-219-8151. 

SUPPLEMENTARY  INFORMATION: 

Background 

OSHA  has  promulgated  a  standard  to 
reduce  occupational  exposure  to  all 
forms  of  cadmium  in  the  general, 
agriculture  and  maritime  industries.  A 
separate  standard  for  the  construction 
industry  was  also  published.  Both 
standards  establish  a  time-weighted- 
average  permissible  exposure  limit 
(TWA  PEL)  of  5  micrograms  per  cubic 
meter  of  air  (5  jig/m^j  and  an  action 
level  (AL)  of  2.5  ng/m^ 

Need  for  Correction 

During  the  proofreading  process  of 
these  regulations,  technical  and 
typographical  errors  were  discovered. 
This  notice  is  being  published  to  correct 
these  errors.  With  the  exception  of  the 
explanation  and  related  correction 
below  these  corrections  are  essentially 
self-explanatory. 

The  amendments  in  this  document 
rectify  the  technical  failure  to  print  the 
standard  for  the  agricultural  industries 
(29  CFR  Part  1928).  and  reflect  OSHA's 
consistent  intention  to  cover  the 
general,  agricultural  and  maritime 
industries  (57  FR  42333;  55  FR  4121; 
February  6. 1990). 


OSHA  deleted  the  saccharin  solution 
aerosol  qualitative  fit  test  pi«tocol  from 
the  Cadmium  final  rule  based  upon  a 
misreading  of  a  comment  submitted  by 
the  Maryland  Occupational  Safety  and 
Health  Administration  (MOSH).  The 
comment  suggested  the  deletion  of  a 
reference  to  disposable  dust  respirators 
from  the  saccharin  solution  protocol  in 
page  4131  Appendix  C  of  the  proposed 
Cadmium  standard.  55  FR  4052 
(February  6, 1990),  since  the  standard 
prohibited  the  use  of  such  respirators 
unless  equipped  with  high  efficiency 
filters.  MOSH  deemed  the  deletion  to  be 
necessary  to  avoid  confusion.  OSHA 
mistakenly  deleted  the  entire  protocol 
instead  of  only  eliminating  the  refiarence 
to  disposable  dust  respirators  from  the 
saccharin  solution  protocol.  OSHA  is 
correcting  the  preamble  to  the  final  rule 
and  Appendix  C  by  reinstating  the 
deleted  protocol  and  eliminating  the 
reference  to  disposable  dust  respirators 
from  the  saccharin  solution  protocol  to 
accurately  reflect  MOSH's  comment. 

OSHA  also  corrected  the  final  rule  by 
deleting  the  word  "within"  from  a  very 
narrow  and  specific  portion  of  the 
medical  surveillance  program 
concerning  the  timing  of  follow-up 
biological  monitoring  examinations  of 
veteran  employees.  Such  examinations 
must  be  conducted  "approximately  one 
year"  after  the  employees'  initial 
biological  monitoring  results  are 
determined  (37  FR  42352).  This 
correction  was  made  in  order  to  reflect 
the  intent  of  the  preamble  and  to 
prevent  possible  misinterpretation. 

Correction  of  Publication 

The  following  corrections  are  made  in 
the  final  rule  for  Occupational  Exposure 
to  Cadmium  published  in  the  Federal 
Register  on  September  14. 1992  (57  FR 
42101). 

1.  On  page  42102,  the  CFR  heading  for 
the  document  is  corrected  to  read,  "29 
CFR  Parts  1910,  1915, 1926,  and  1928". 

2.  On  page  42102,  first  column,  third 
paragraph,  lines  11  through  15  are 
corrected  to  read,  "has  also  established 
separate  engineering  control  air  hmits 
(SECAL)  of  either  15  ng/m'  or  50  ^g/m^ 
as  the  lowest  feasible  levels  iJ^ove  the 
PEL  that  can  be  achieved  by  engineering 
and  work  practice  controls." 

3.  On  page  42102,  second  column, 
second  paragraph  after  the  heading,  "A. 
General",  lines  5  and  6,  is  Mrrected  to 
read,  "at  29  CFR  1910.1027  for  general 
industry,  §  1915.1027  for  maritime. 

§  1928.1027  for  agriculture  and 
§  1926.63  for  the  construction 
industry.". 

4.  On  page  42103,  third  column,  first 
full  paragraph  after  the  heading,  "C. 


Regulation",  line  2.  is  corrected  to  read, 
"standard  is  also  found  in  section  8(c)". 

5.  On  page  42109,  second  column, 
second  Kill  paragraph,  line  13,  is 
corrected  to  read,  "lethal  concentration 
of  cadmium  was". 

6.  On  page  42109,  third  colunm,  line 
2,  is  corrected  to  read  "this  exposure 
level,  there  is". 

7.  On  page  42110,  third  column,  first 
full  paragraph,  line  28,  is  corrected  to 
read,  "proteinuria  (Exs.  8-86-B,  p.  63; 
4-54).  In" 

8.  On  page  42113,  third  column  below 
table  V-2,  paragraph  "iv.  Jarup  et  al", 
line  15,  the  word  "had"  is  corrected  to 
read  "have". 

9.  On  page  42114,  ."tecond  colunm, 
table  V-3.,  left  most  column,  the  sixth 
entry  is  corrected  to  read,  ">1 5,000". 

10.  On  page  42115,  third  column,  line 
1,  is  corrected  to  read,  "Cr  the 
proportion  of  cases  of  P2-M". 

11.  On  page  42115,  third  column,  first 
full  paragraph,  lines  12, 13  and  14  are 
corrected  to  read  "using  the  model:  log 
(B2-M)  =[axagej+[bxcumulative 
dosel+(c].  Elinder". 

12.  On  page  42115,  third  column, 
third  full  paragraph,  lines  13  and  14  are 
corrected  to  read,  "working  lifetime  (1 
mg/m'+45  years=22.2  >ig/m'.)  If 
exposures  are". 

13.  On  page  42115,  table  V-6.,  far  left 
column,  line  5,  under  the  heading, 
"Cum  exposure  (mg/m'-yrs)",  is 
corrected  to  read,  "^5". 

14.  On  page  42115,  table  V-6.,  middle 
column,  under  the  heading  "Slight 
proteinuria^  No.  (percent)*",  fourth 
entry,  the  symbol  "<"  is  deleted. 

15.  On  page  42116,  table  V-8.,  is 
corrected  to  read, 

'Table  V-8.— Prevalence  of  Kidney 
Dysfunction  by  Cumulative  Cadmium 
Exposure 


Cumulative 
exposure ' 

Number 
norm<»)' 

Number 

aboor- 

mai' 

Percent 
abnor- 
mal 

S500  

>500-i1000 
>1000- 

SISOO  

>1500  

96 
14 

3 

4 

5 
0 

5 
20 

4.9 
0.0 

62.5 
833 

'  Cumulative  Exposure  measured  in  )tg/m'- 
year 

*  Normal  measured  by  Retirwl  Binding 
Protein  (RPB):  <  40  jig  RPB/mmol  Cr 

'Abfwnmal  measured  by  Retind  Binding 
Protein  (RBP):  >  40  jig  RPB/mmol  Cr". 

la  On  page  42117,  table  V-10..  right 
most  column,  third  entry,  under  the 
heading  "P  Value",  is  corrected  to  read, 
"<0.0001". 

17.  On  page  42118,  first  column, 
second  paragraph,  line  9  is  corrected  to 
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read,  "in  persons  with  cumulative 
exposure  2". 

18.  On  page  42119.  first  column,  third 
full  paragraph,  line  11,  is  corrected  to 
read,  "ng/liter  and  total  protein  il35 
mg/1.  For". 

19.  On  page  42129,  the  heading  for 
Table  V-19  is  corrected  to  read,  "Levels 
of  Cadmium  in  Blood  and  Urine  Among 
Workers  in  Pigment  Production: 
Average  Levels  of  Cadmium  in  Blood 
fHg/liter  whole  blood)  and  Cadmium  in 
Urine  (^g/gram  creatinine)". 

20.  On  page  42131,  third  column, 
third  paragraph,  line  11,  is  corrected  to 
read,  "The  luexposed  group  whose". 

21.  On  page  42132,  third  column, 
second  full  paragraph  under  the 
heading,  "ix.  Siunmary",  line  10,  is 
corrected  to  read,  "were  10.3  pg/lwb 
and  8.78  jig/g  Cf.". 

22.  On  page  42134.  first  column,  first 
paragraph,  line  3,  is  corrected  to  read, 
"and  may  cause  damage;  there  is 
medical". 

23.  On  page  42149,  third  colunm,  first 
full  paragraph,  lines  10  through  12  are 
corrected  to  read,  "CdO-exposed  rats. 
Neither  Dr.  Heinrich  nor  Dr. 
Oberdorster.  however,  could  give  an 
estimate  of  the  carcinogenic". 


24.  On  page  42168,  table  VI-2.. 
column  headed.  "Weibull  model*", 
delete  the  superscript  "•", 

25.  On  page  42170.  second  column, 
table  VI-5.  the  entries  in  the  column 
marked  "Cumulative  dose  (^g/m^-yrs)" 
is  corrected  to  read: 

45 

225 

450 

900 

1800 

2250 

4500 

26.  On  page  42171 ,  second  column, 
third  full  paragraph,  lines  4  and  5,  are 
corrected  to  read.  "(Exs.  38;  19-43;  L- 
140-23;  144-«a;  144-8b;  114-8c;  114- 
17).  The  Globe  plant". 

27.  On  page  42174,  third  column,  line 
16.  is  corrected  to  read  "et  al.,  Ex.  4-34; 
Levy  et  ah.  Ex.  8-117).". 

28.  On  page  42177.  Table  VI-7..  the 
"Combined"  "Exp"  column,  the  entries 
marked  "7"  on  lines  2  and  10  are 
deleted. 

29.  On  page  42178.  first  column, 
fourth  paragraph,  line  4.  change  the  "±" 
symbol  to  a  "i"  symbol. 

30.  On  page  42178.  second  column, 
third  paragraph,  the  equation  under 
"Linear:"  is  corrected  to  read, 
"h=a+Ej(ejWJ+rx+8Y+pX". 


31.  On  page  42178.  third  column,  line 
10.  is  corrected  to  read.  "(E,;  (ejWj)=ej. 
where  j'  is  the  particular". 

32.  On  page  42178.  third  column,  line 
13,  is  corrected  to  read,  "x  represents 
Hispanic  ethnicity  (x»l  if'. 

33.  On  page  42179.  second  column 
below  table  VI-8..  move  the  word 
"Where:"  to  below  the  formula  and 
preceding  the  definition  "RR4  is  the  risk 
ratio  for  lung  cancer  predicted  by  the 
model  based  on  the  exposure  scenario 
assumed,". 

34.. On  page  42179,  second  column, 
line  4  following  the  formula  is  corrected 
to  read,  "qi(i)  is  the  background  age- 
specific  lung". 

35.  On  page  42180,  second  column, 
table  Vl-9..  the  heading.  "Relative  Rate 
Model"  should  only  be  above  the 
columns  labeled,  "Poisson  regression," 
and  "Cox  regressioub". 

36.  On  page  42180,  second  column, 
table  VI-9.,  footnotes  "a"  and  "b"  are 
corrected  to  read, 

"a  is  P=0.00061  (Mg-years/m')-' 
b  is  p=0.00026  (Mg-years/m»)- '". 

37.  On  page  42181,  first  column,  third 
paragraph,  line  2,  is  corrected  to  read, 
"restriction  aNH=0  (corresponding  to". 

38.  38.  On  page  42181.  third  column, 
table  VI-10..  is  corrected  to  read: 


Table  VI-10.— Results  of  Applying  OSHA's  Modified  Relative  Risk  Model  to  the  1984  Foaowup  of  the 

Thun  Cohort 


aH  (s.e.) .. 

«>NH  

^ 

Deviance 


Case  I*  (aNH  ■  0) 


-1.4(0.60) 

0 

0.00027  (0.000098) 

10.29 


Case  II*  (aNH  esti- 
mated) 


-1.8(0.91) 
-0.48(0.77) 
0.00054  (0.00057) 
9.88 


fJS*ni«fi?'^C^'i^J^*L"^*V  ™'**i!?'  ^?-  '^  ""^^  "*  appropriate  backaround  rates  tor  non-Hispanic  white  males  in  this 
ghoft  Case  II  pemrwts  background  rates  for  non-Hispanw  white  males  to  diMer  from  rates  tof  D.S.  white  males  by  the  ^rStiplteatlve  constant,  exp 

"Units  are  (jig-years/m*)" '. 


39.  On  page  42181.  table  VI-11.  is 
corrected  to  read: 


Table  VMI .-Observed  and  Predicted  Lung  Cancer  Deaths  From  the  Relative  Risk  Model  appueo  to i 

1984  Update  to  the  Thun  (X>hort 


tit 


796  , 
2466 
5699 

10636  . 


Exposure  (^g-years/m^ 


Number  of 

kjog  cancers 

oosen/ed 


Number  o(  kjr>g  cancers  pre- 
dk:ted 


Nofv41i»p«nlce 


1 

7 
6 

7 


Case  I* 
(aNH^) 


CaselflaKH 
estimated) 


4.1 

4.4 
4.0 
9.5 


3.0 
3.8 
3.9 

10.3 
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Table  VI-i  1  .—Observed  and  PREoidVEO  Lung  Cancer  Deaths  From  the  Relative  R<sk  Model  Applied  to  the 

1984  Update  to  the  Thun  Cohort— Continued 


Exposure  (jig-years/m^ 


Number  of 

lung  cancefs 

observed 


Number  of  lung  cancers  pre- 
dicted 


Case  I* 
(aNH^) 


Ca8eH'{aKw 
estimated) 


HIepanice 

795  

2466       .      ._.     

5699  .T. 

t 
0 
0 
2 

0.71 
0.67 
OvTS 
0.87 

0.50 
0.63 
0.80 

1083&  __ 

"■"• 

1.0 

X^.5  (NS) 
6d( 

X*-8.8  (NS) 

Sdf 

NS'nortsignificant  lack  of  fit 
dfe^jegreee  of  frsectom 

■Case  I  aesumee  lung  cancer  morteMty  rates  for  U.S.  white  males  are  appropnate  background  rates  for  norv-Hispante  vi^Hte  males  In  this 
cohort.  Caca  U  petmitB  background  rates  for  non-Hispanic  whits  mates  to  differ  from  rates  for  U.S.  white  males  by  the  multipOcalive  constant  exp 


40.  On  page  42181.  second  column 
below  table  VI-11..  line  T.  the  "=" 
symbol  is  corrected  to  read,  "s". 

41.  On  page  42182,  third  column, 
second  paragraph  following  the 
headmg.  "Potential  for  Confounding  by 
Arsenic  Exposure  in  Thun  Cohort",  line 
15,  is  corrected  to  read.  "That  said,  we 
can  interpret  the  post-1940  data  with". 

42.  On  page  42187.  second  column, 
hrst  full  paragraph,  line  4.  is  corrected 
to  read,  "exposure  group  {<584  mg- 
days/m^l  of  the". 

43.  On  page  42187,  second  column, 
first  full  paragraph,  line  20  is  corrected 
to  read,  "cohort  by  Stayner  et  al.  (Ex  L- 
140-20)". 

44.  Cta  page  42190,  table  VI-15., 
column  under  the  heading  "Falck  (Ex. 
4-28)",  hne  2.  the  word  "hazing"  is 
corrected  to  read  "brazing". 

45.  On  page  42191,  first  column, 
footnote  number  5.  line  2.  the  word, 
"thed"  is  corrected  to  read.  "the". 

46.  On  page  42191,  first  column, 
footnote  number  5,  line  5,  the  word, 
"multiples"  is  corrected  to  read, 
"multiplies". 

47.  On  page  42192.  third  column,  first 
full  paragraph.  Una  18,  is  corrected  to 
read,  "test.  As  indicated  by  table  VI-18, 
the". 

48.  On  page  42193.  Uble  VI-18.  first 
column,  the  si3(th  entry  imder  the 
heading,  "Jarup  2^  (Ex.  8-661):".  is 
corrected  to  read,  ">15.000". 

49.  On  page  42193.  table  Vl-19. 
footnote  c,  is  corrected  to  read,  "*^ 
Restriction  imposed  of  t=l  (linear  dose 
response)." 

50.  On  page  42194,  second  column, 
third  full  paragraph,  line  17.  is  corrected 
to  read.  "X^Xo". 

51.  On  pa^  42195,  third  rnlnmn 
tiiird  paragraph,  line  2.  is  corrected  to 


read,  "bicdogical  arguments  that 
indicate  a". 

52.  Beginning  on  page  42348,  third 
column,  second  full  paragraph,  is 
corrected  to  read. 

"MOSH  also  recommended  that  the 
saccharin  solution  aerosol  protocol  be 
corrected  by  deleting  the  reference  to 
disposable  dust  respirators  to  reflect  the 
fact  that  disposable  dust  respirators  not 
equipped  with  high  efficiency  filters  are 
not  permitted  by  the  proposed  cadmium 
standard.". 

53.  On  page  42351.  second  column, 
third  new  paragraph,  line  13,  is 
corrected  to  read,  "guide  employers  and 
laboratories  in". 

54.  On  page  42381,  first  column,  lines 
12  and  13,  are  corrected  to  read, 
"cadmium;  electrical  grounding  with 
cadmium  welding,  or  electrical  work 
using". 

55.  On  page  42383,  second  column, 
the  last  line  is  corrected  to  read, 
"Electrical  grounding  with  cadmium 
welding;". 

56.  On  page  42385,  third  column, 
third  paragraph,  line  9,  is  corrected  to 
read,  "Electrical  grounding  with 
cadmium  welding;". 

57.  On  page  42388,  second  column, 
paragraph  numbered  "1.",  line  8,  is 
corrected  to  read,  "1965,  41  U.S.C.  351 
et  seq.;  sec.  107  Contract". 

58.  On  page  42388.  second  column, 
paragraph  numbered  "1.".  line  11.  is 
corrected  to  read,  **41,  Longshoremen's 
and  Harbor  Workers' ". 

59.  On  page  42388.  second  column, 
paragraph  numbered  "1.",  line  12,  is 
corrected  to  read.  "Compensation  Act.. 
33  U.S.C.  941;  National". 


PART  1910— [AMENDED] 
PART  1915— {AMENDED^ 

60.  On  page  42388.  second  column, 
paragraph  numbered  "2.",  is  corrected 
to  read, 

"2.  The  authority  citation  for  subpart 
Z  of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Sections  4,  6,  and  8, 
Occupational  Safety  and  Health  Act,  29 
U.S.C.  653, 655,  and  657;  Secretary  of  Labor's 
Orders  Nos.  12-71  (36  FR  8754),  8-76  (41  FR 
25059),  9-83  (48  FR  35736)  or  1-90  (55  FR 
9033),  as  applicable;  and  29  CFR  part  1911. 

All  of  subpart  Z,  issued  under  section  6(b) 
of  the  Occupational  Safety  and  Health  Act, 
29  U.S.C.  655(b)  except  those  substances 
listed  in  the  Final  Rule  Limits  columns  of 
Table  2^1-A,  which  have  identical  limits 
listed  .in  the  Transitional  Limits  columns  of 
Table  Z-l-A.  Table  Z-2,  orTabla  Z-3.  The 
latter  were  issued  under  section  6(a)  (29 
U.S.C.  655(a)). 

Section  1910.1000,  the  Transitional  Limits 
columns  of  Table  Z-l-A.  Table  Z-2.  and 
Table  Z-3  also  issued  under  5  U.S.C.  533. 
Section  1910.1000,  the  Transitional  Limits 
columns  of  Table  Z-l-A,  Table  Z-2,  and 
Table  Z-3  not  issued  under  29  CFR  part  1911 
except  for  the  arsenic,  benzene,  cotton  dust, 
and  formaldehyde  listings. 

Section  1910.1001  also  issued  under  sec. 
107  of  Contract  Work  Hours  and  Safety 
Standards  Act.  40  U.S.C.  333. 

Section  1910.1002  not  issued  under  29 
U.S.C.  655  or  29  CFR  part  1911;  also  issued 
under  5  U.S.C.  553. 

Section  1910.1025  also  issued  under  5 
U.S.C.  553. 

Section  1910.1043  also  issued  under  5 
U.S.C.  551  et  seq. 

Sections  1910.1230.  1910.1499  and 
1910.1500  also  issued  under  S  U.S.C.  553.". 

61.  Beginning  on  page  42388,  third 
column,  paragraph  "6.",  is  corrected  to 
read. 
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"6.  In  §  1910.1000.  Table  Z^2. 
footnotes  "1"  and  "2"  are  renamed  "a" 
and  "b"',  respectively,  and  a  footnote 
superscript  "c"  is  added  after  the  entries 
"Cadmium  fume  (Z37.5-1970)"  and 
"Cadmium  dust  (Z37.5-1970)"  and 
footnote  "c"  is  added  after  footnote  "b" 
to  read  "c.  This  standard  applies  to  any 
operations  or  sectors  for  whidi 
S  1910.1027  is  stayed  or  otherwise  not 
in  effect.". 

62.  On  page  42389.  first  column, 
amendatory  instruction  7.  is  corrected 
by  revising  the  phrase  "a  new  subpart 
Z"  to  read  "subparts  m  through  y  are 
added  and  reserved  and  a  new  subpart 
Z — Toxic  and  Hazardous  Substances". 

63.  On  page  42389,  first  column, 
paragraph  (b),  seventh  definition,  lines 
1  and  2,  are  corrected  to  read.  "High- 
efficiency  particulate  air  (HEPA)  filter 
means  a  filter  capable". 

64.  On  page  42391.  first  column, 
paragraph  (f)(4)  is  deleted. 

65.  On  page  42391,  Table  2.— 
Respiratory  Protection  for  Cadmium, 
column  under  the  heading  "Required 
respirator  type"",  line  11,  the  phrase 
"unknown  concentrations"  is  deleted. 

66.  On  page  42391,  Table  2.— 
Respiratory  Protection  for  Cadmium, 
footnote  c,  is  corrected  to  read.  "HEPA 
means  High-efficiency  Particulate  Air.". 

67.  On  page  42392,  second  column, 
paragraph  (i)(2)(iv).  line  8.  is  corrected 
to  read  "paragraph  (m)(3)  of  this 
section.". 

68.  On  page  42393.  third  column, 
paragraph  (l)(3)(i)(B),  line  6.  is  corrected 
to  read,  "CdB  one  year  after  the  initial". 

69.  On  page  42395.  first  column. 
paragraph  {I)(4)(iv).  lines  7  throu^  10. 
are  corrected  to  read,  "specified  in 
paragraphs  (1)(3)  (ii)  or  (iii);  or. 
beginning  on  January  1, 1999.  in  excess 
of  the  levels  specified  in  paragraphs 
(1){3)  (ii)  or  (iv)  of  this  section,  the". 

70.  On  page  42395,  first  column, 
paragraph  (l)(4)(v)(A),  line  8,  is 
corrected  to  read,  "(l)(3)(i)(B)  of  this 
section  one  year". 

71.  On  page  42395,  second  column, 
paragraph  (l)(4)(v)(B),  line  9.  the  word, 
"within"  is  deleted. 

72.  On  page  42395,  second  column, 
paragraph  {l)(4)(v)(B).  line  12.  is 
corrected  to  read,  "monitoring,  specified 
in". 

73.  On  page  42396.  first  column, 
paragraph  (l)(6)(iv).  line  3.  is  corrected 
to  read.  "(l)(6)(i),  (ii).  or  (iii)  of  this 
section  are". 

74.  On  page  42396,  third  colimin, 
paragraph  (l)(ll)(iv),  line  5,  is  corrected 
to  read,  "medical  removal  triMer". 

75.  On  page  42397.  third  column, 
paragraph  (1)(16).  lines  5  through  7.  are 
corrected  to  read,  "condition  or  disorder 
caused  by  occupational  exposure  to 


cadmium  associated  with  employment 
as". 

76.  On  page  42398,  first  column, 
paragraph  (m)(4)(iii)(A).  Unas  4  and  5, 
are  corrected  to  read,  "incorporated  in 
appendix  A  to  this  section:". 

77.  On  page  42398.  second  column, 
paragraph  (m)(4)(iii)(H),  is  corrected  to 
read,  "(H)  The  employee's  rights  of 
access  to  records  imder  $  1910.20  (e) 
and  (g).". 

78.  On  page  42400,  second  colunm, 
paragraph  "C  Employee  Requirements", 
line  10,  is  corrected  to  read,  "source  of 
imnecessary  cadmium  exposure.". 

79.  On  page  42402.  third  column, 
paragraph  "b.".  line  5.  is  corrected  to 
read,  "telephone:  202-219-7894.". 

80.  On  page  42407.  second  column,  a 
new  paragraph  "4."  is  to  be  inserted 
immediately  preceding  paragraph  "C. 
Quantitative  Fit  Test  (QNFT)  Protocol" 
to  read  as  follows. 

"4.  Saccharin  Solution  Aerosol  Protocol 

The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  the  conduct  of  the 
screening  test. 

(a)  Taste  threshold  screening.  The 
saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator, 
is  intended  to  determine  whether  the 
individual  being  tested  can  detect  the 
taste  of  saccharin. 

(1)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure 
about  the  head  and  shoulders  that  is 
approximately  12  inches  in  diameter  by 
14  inches  tall  with  at  least  the  ft-ont 
portion  clear  and  that  allows  fi^e 
movements  of  the  head  when  a 
respirator  is  worn.  An  enclosure 
substantially  similar  to  the  3M  hood 
assembly,  parts  #  FT  14  and  #  FT  15 
combined,  is  adequate. 

(2)  The  test  enclosure  shall  have  a  3/ 
4-inch  hole  in  front  of  the  test  subject's 
nose  and  mouth  area  to  accommodate 
the  nebulizer  nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall 
breathe  through  his/her  wide  open 
mouth  with  tongue  extended. 

(4)  Using  a  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  the  test 
conductor  shall  spray  the  threshold 
check  solution  into  the  enclosure.  This 
nebular  shall  be  clearly  marked  to 
distinguish  it  from  the  fit  test  solution 
nebulizer. 

(5)  The  threshold  check  solution 
consists  of  0.83  grams  of  sodium 
saccharin  USP  in  1  cc  of  warm  water. 

It  can  be  prepared  by  putting  1  cc  of  the 
fit  test  solution  (see(b)(5)  below)  in  100 
cc  of  distilled  water. 


(6)  To  produce  the  aerosol,  the 
nebulizer  bulb  is  firmly  squeezed  so  that 
it  collapses  completely,  then  released 
and  allowed  to  hilly  expand. 

(7)  Ten  squeezes  are  repeated  rapidly 
and  then  the  test  subject  is  asked 
whether  the  saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and 
the  test  subject  is  again  asked  whether 
the  saccharin  is  tasted. 

(9)  If  the  second  response  is  negative, 
ten  more  squeezes  are  repeated  rapidly 
and  the  test  subject  is  again  asked 
whether  the  saccharin  is  tasted. 

(10)  The  test  conductor  will  take  note 
of  the  number  of  squeezes  required  to 
solicit  a  taste  response. 

(11)  If  the  saccharin  is  not  tasted  after 
30  squeezes  (step  10),  the  test  subject 
may  not  perform  the  saccharin  fit  test. 

(12)  If  a  taste  response  is  eUdted.  the 
test  subject  shall  be  asked  to  take  note 
of  the  taste  for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer 
means  that  approximately  1  cc  of  liquid 
is  used  at  a  time  in  the  nebuhzer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry.  and  refilled 
at  least  each  morning  and  afternoon  or 
at  least  every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure. 

(1)  The  test  subject  may  not  eat.  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

(2)  The  fit  test  uses  the  same 
enclosure  described  in  (a)  above. 

(3)  The  test  subject  shall  don  the 
enclosure  while  wearing  the  respirator 
selected  in  section  (a)  above.  The 
respirator  shall  be  properly  adjusted  and 
equipped  with  a  particulate  filter(s). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  is  used 
to  spray  the  fit  test  solution  into  the 
enclosure.  This  nebulizer  shall  be 
clearly  marked  to  distinguish  it  from  the 
screening  test  solution  nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to 
100  cc  of  warm  water. 

(6)  As  before,  the  test  subject  shall 
breathe  through  the  open  mouth  with 
tongue  extended. 

(7)  The  nebulizer  is  inserted  into  the 
hole  in  the  fix>nt  of  the  enclosure  and 
the  fit  test  solution  is  sprayed  into  the 
enclosure  using  the  same  number  of 
squeezes  required  to  elicit  a  taste 
response  in  the  screening  test. 

(8)  After  generating  the  aerosol  the 
test  subject  shall  be  instructed  to 
perform  the  exercises  in  section  I. A.  14 
above. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using 
one  half  the  number  of  squeezes  as 
initially. 
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(10)  The  test  subject  shall  indicate  to 
the  test  conductor  if  at  any  time  during 
the  fit  test  the  taste  of  saccharin  is 
detected. 

(11)  If  the  taste  of  saccharin  is 
detected,  the  fit  is  deemed 
unsatisfactory  and  a  different  respirator 
shall  be  tried". 

81.  On  page  42412,  first  column. 
Appendix  E,  paragraph  3.5.5.,  is 
corrected  to  read,  "Magnesium  nitrate, 
Mg(NO,)2  •  6H2O". 

82.  On  page  42412,  second  column, 
paragraph  3.5.8.,  line  3,  is  corrected  to 
read,  "Mg(N03)2  •  6H2O  in 
approximately  200  mL  deionized". 

83.  On  page  42412,  table  at  the  top  of 
the  third  column,  the  fifth  entry  in  the 
column  marked  "Aliquot"  is  corrected 
to  read  "5". 

84.  On  page  42412,  third  column, 
paragraph  3.10.1.  Une  17,  is  corrected  to 
read,  "method  are  given  in  Attachment 
1.". 

85.  On  page  42413.  second  column, 
line  14,  is  corrected  to  read, 
"Attachment  2." 

86.  On  page  42414,  first  column, 
paragraph  4.2.1.,  line  12,  is  corrected  to 
read,  "parameters  are  listed  in 
Attachment  1.". 

87.  On  page  42414,  second  column, 
line  6,  is  corrected  to  read,  "are  listed 
in  Attachment  2.". 

88.  On  page  42414,  second  column, 
paragraph  4.3.2.,  line  2,  is  corrected  to 
read,  "NH4H2PO4  and  magnesium 
nitrate,  Mg(N03)2  BH^O,". 

89.  On  page  42419.  first  column,  first 
full  paragraph,  line  10.  is  corrected  to 
read,  "decisions  made  by  the"  by 
deleting  the  word  "discretionary". 

90.  On  page  42419,  third  column, 
fourth  full  paragraph  labeled,  "Target 
Value:",  lines  5  through  10  is  corrected 
to  read. 

"rule.  For  CDB,  the  target  values  are  5, 
10,  and  15  fig/1.  For  CDU,  the  target 
values  are  3,  7,  and  15  ng/g  CRTU.  For 
PjMU,  the  target  values  are  300,  750  and 
1500  ng/g  CRTU.  (Note  that  target  values 
may  vary  as  a  function  of  time.)". 

91.  On  page  42420,  second  column, 
first  paragraph,  lines  6  through  12  are 
deleted. 

92.  On  page  42420,  second  column, 
first  paragraph,  line  13.  is  corrected  to 
read.  "In  determining  which 
laboratories  to  employ  for". 

93.  On  page  42421.  third  column, 
sixth  full  paragraph.  Unes  13  and  14  are 
corrected  to  read  "than  for  CTQ 
proficiency  testing  should  be 
accompanied". 

94.  On  page  42422.  first  column,  line 
3.  delete  the  parenthetical  notation, 
"(i.e.,  compliance  samples),". 

95.  On  ptage  42422,  second  column, 
fourth  paragraph  under  paragraph 


3.3.1.1..  line  3.  the  symbol  'V  is 
deleted. 

96.  On  page  42422.  third  column, 
second  paragraph,  lines  6  and  7  are 
corrected  to  read,  "compliance  samples 
or  at  least  one  set  of  QC  samples  per 
analysis  of  compliance  samples, 
whichever  is  greater.  If  only  2  samples". 

97.  On  page  42422,  third  column, 
sixth  paragraph,  line  5.  place  a  "A" 
above  the  "o". 

98.  On  page  42422,  third  column, 
sixth  paragraph,  line  7.  is  corrected  to 
read.  "(e.g..  ±  1  ^g  or  15%  of  the  mean, 
whichever  is". 

99.  On  page  42423.  first  column  under 
Table  2,  second  paragraph,  line  11, 
should  be  corrected  to  read,  "the  period; 
and,  use  of  X  ±  2^as  defined". 

100.  On  page  42423.  first  column 
under  table  2,  third  paragraph,  line  7,  is 
corrected  to  read,  "values,  X,  (with  N 
being  the  total  number  of  samples 
analyzed):". 

101.  On  page  42423,  second  column 
under  table  2,  first  line  below  the  first 
formula,  place  a  "A"  above  the  "a". 

102.  On  page  42423,  second  column 
under  table  2.  third  line  below  the  first 
formula,  place  a  "a"  above  the  "o". 

103.  On  page  42423,  second  column 
below  table  2.  second  formula,  place  a 
"a"  above  the  "a"  on  the  left  side  of  the 
equation  and  correct  the  lower  case  "n" 
in  the  denominator  to  read  an  upper 
case  "N". 

104.  On  page  42423.  second  column 
below  table  2.  first  full  paragraph  under 
the  second  formula.  Une  2.  is  corrected 
to  read,  "Attachment  1)  indicates  that 
QC  samples". 

105.  On  page  42424,  first  column,  first 
full  paragraph,  lines  2  and  3,  place  "A" 
above  the  "o"s. 

106.  On  page  42426,  first  column, 
fourth  paragraph,  line  16,  the  word 
"inperindividual"  is  corrected  to  read, 
"interindividual". 

107.  On  page  42429,  first  column,  first 
paragraph,  line  6.  the  term,  "cadmium- 
13"  is  corrected  to  read,  "cadmium- 
113". 

108.  On  page  42430.  third  column, 
first  paragraph,  line  4,  is  corrected  to 
read,  "±  10%  of  the  true  value  at  CDB". 

109.  On  page  42430.  in  table  4.  eighth 
column,  delete  the  "±"  so  the  heading 
is  corrected  to  read,  "Geometric  mean 
[GSDK. 

110.  On  page  42430,  in  table  4,  the 
text  of  footnotes  a  through  g  were 
omitted.  The  text  of  the  footnotes 
should  be  as  follows: 

*  Concentrations  reported  in  \ig  Cd/I  biood 
unless  otherwise  stated. 

*  NS — never  smoked;  S — current  cigarette 
smoker. 

'  S.D. — Arithmetic  Standard  Deviation. 
"  CI. — Confidence  interval. 


*  GSD — Geometric  Standard  Deviation. 
'  Based  on  an  assumed  lognormal 

distribution. 

*  Based  on  an  assumed  normal 
distribution. 

111.  On  page  42431  and  page  42432, 
in  table  5.  column  heading  "Geometric 
mean  (±GSD)*"  is  corrected  to  read 
"Geometric  mean  (GSD)«". 

112.  On  page  42431  and  page  42432. 
in  Table  5.  column  heading, 

"Lower  95th  percentile  of  range*  (    )' 
should  be  corrected  to  read, 
"Lower  95th  percentile  of  range* 
(    Y 

113.  On  page  42431  and  page  42432. 
in  Table  5,  column  heading. 

"Upper  95th  percentile  of  range* 
(    )'" 
should  be  corrected  to  read. 
"Upper  95th  percentile  of  range* 

(  y 

114.  On  page  42431,  in  table  5. 
column  headed  "Mean  concentration  of 
cadmium  in  air  (^g/m')".  first  entry,  is 
corrected  to  read.  "<90". 

115.  On  page  42431.  in  table  5, 
column  headed  "Employment  in  years 
(mean)",  tenth  entry,  is  corrected  to  read 
"(4.2)«". 

116.  On  page  42431  and  page  42432, 
in  table  5.  the  text  of  footnotes  a  through 
g  was  omitted.  The  text  of  the  footnotes 
should  be  as  follows: 

*  Concentrations  reported  in  ^g  Cd/I  blood 
unless  otherwise  stated. 

*  S.D.— Standard  Deviation. 
'  CI. — Confidence  Interval. 

"  GSD — Geometric  Standard  Deviation. 
'  Based  on  an  assumed  lognormal 
distribution. 
'  Based  on  an  assumed  normal  distribution. 

*  Years  following  removal. 

117.  On  page  42432.  third  column, 
paragraph  5.1.7.3.,  line  12,  is  corrected 
to  read,  "presented  in  Attachment  1  is 
based  on  the". 

118.  On  page  42434,  second  column, 
first  full  paragraph,  lines  6  and  7,  are 
corrected  to  read,  "(target  of  ±2  ng/1  or 
15%  of  the  consensus  mean,  whichever 
is  greater)  were  achieved  by  only  44- 
52%  of  the  34  laboratories  participating 
in  the". 

119.  On  page  42435  and  page  42356, 
table  8.  in  the  heading,  the  word 
"CONCENTRATION'S"  is  corrected  to 
read,  "CONCENTRATIONS". 

120.  On  page  42435  and  page  42356. 
table  8,  column  heading  "Geometric 
mean  (±GSD)*"  is  corrected  to  read 
"Geometric  mean  (GSD)*". 

121.  On  page  42435,  table  8,  in  the 
second  column  headed.  "Work 
Environment",  delete  the  space  between 
entry  16,  "(Smokers)",  and  entry  17, 
"(Nonsmokers)",  so  that  the  data  in  the 
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columns  to  the  right  correspond 
correctly. 

122.  On  page  42435  and  42436,  in 
table  8,  the  text  of  footnotes  a  through 

h  was  omitted.  The  text  of  the  footnotes 
should  be  as  follows: 

*  ConGentrations  are  reported  In  (ig/g  Cr. 
•>  S.D.— Standard  Deviation. 

*  QI. — Confidence  Interval. 

"  GSD— Geometric  Standard  Deviation. 

*  Based  on  an  assumed  lognormal 
distribution. 

'  Based  on  an  assiuned  nonnal  distribution. 

»  Years  following  removal. 

"  Equivalent  to  50  for  20-22  yr«. 

123.  On  page  42436,  second  column, 
line  12.  is  corrected  to  read,  "lower  than 
levels  of  other  studies  reported  in  Table 
8.". 

124.  On  page  42437,  first  colunm.  first 
full  paragraph,  line  6,  is  corrected  to 
read,  "jig/1,  a  target  precision  of  40%  is 
acceptable,  while". 

125.  On  page  42438,  first  column,  line 
22,  is  corrected  to  read,  "hsted  in  Table 
9  (Section  5.3.7).  the  average". 

126.  On  page  42438.  third  column, 
paragraph  "5.3.7.1",  line  17,  is  corrected 
to  read,  "dysfunction  (including 
cadmium-exposed  workers  with  none 
of. 

127.  On  page  42438,  in  table  9,  the 
text  of  footnotes  a  through  f,  h  through 
k,  and  n  and  p  was  omitted.  The  text  of 
the  footnotes  should  be  as  follows: 

a — Based  on  an  assumed  lognormal 
distribution 


b— m  =  males,  f  =  females 
c— Aged  general  population  fi-om  non- 
polluted  area;  47.9%  population  aged 

50-69;  52.1%  ^  70  years  of  age;  values 

reported  in  study 
d — Exposed  workers  without 

proteinuria 
e — 492  females,  484  males 
f— Creatinine-adjusted;  males  =  68.1 

jig/g  Cr.  females  =  64.3  jig/g  Cr 
h — Reported  in  the  study 
i — ^Arithmetic  mean 
j— Geometric  standard  error 
k — Upper  95%  tolerance  limits:  for 

Falck  this  is  based  on  the  24  hour 

urine  sample 
n — Controls 
p — Exp^ted  synthetic  resin  and  pigment 

workers  without  proteinuria; 

Cadmium  in  urine  levels  up  to  10 

Jig/gCr 

128.  On  page  42440,  first  column, 
paragraph  5.3.8.3.  line  5.  the  word. 
"Delphiad"  is  corrected  to  read. 
"Delphia". 

129.  On  page  42440,  second  column, 
second  paragraph  under  paragraph 
5.4.3..  line  4.  the  word,  "chromofore".  is 
corrected  to  read,  "chromophore". 

130.  On  page  42442.  third  column, 
first  paragraph  under  the  heading 
"Attachment  1 — Nonmandatory 
Protocol  for  an  Internal  Quality 
Assurance/Quality  Control  Program" 
line  4.  is  corrected  to  read  "satisfy 
OSHA  requirements  under". 


131.  On  page  42442.  third  column, 
second  paragraph  under  the  heading 
"Attachment  1 — Nonmandatory 
Protocol  for  an  Internal  Quality 
Assurance/Quality  Control  Program" 
line  2.  is  corrected  to  read  "protocol,  the 
QA/QC  program  for". 

132.  On  page  42443,  first  column,  first 
full  paragraph  is  corrected  to  read.  "All 
standards  should  be  kept  fiwsh,  and  as 
they  get  old.  they  should  be  compared 
with  new  standards  and  replaced  if  they 
exceed  the  new  standards  by  ±  15%." 

133.  On  page  42443.  first  column,  first 
full  paragraph  imder  the  heading 
"Initial  Oiaracterization  Runs  and 
Estabhshing  Control"  lines  3  and  4,  are 
corrected  to  read,  "of  the  analytes  for 
which  determinations  will  be  made.  The 
concentrations  of  quality". 

134.  On  page  42443,  first  column,  last 
two  lines  above  Figure  1,  are  corrected 
to  read,  "pool  of  each  analyte  for  which 
determinations  will  be  made  and 
control  charts". 

135.  On  page  42443,  second  column, 
first  paragraph  following  the  second 
formula,  lines  2  and  3  are  corrected  to 
read,  "then  given  by  the  mean  plus  or 
minus  2  standard  deviations  (X±2o). 
The  control". 

136.  On  page  42443,  third  column, 
third  paragraph,  line  10,  insert  "X' 
above  the  "o". 

137.  On  page  42443.  Figure  1,  is 
corrected  to  read. 


"Figure  1.— Theoretical  Examf»le  of  a  Control  Chart  for  a  Pool  of  an  Analyte 


March 


X 
X 
3        5 


6        9 


10 


X 

X 

13       16 


17 


1.162  (Upper  Control  Limit) 

1.096  (Upper  2a  Line) 

1.000  (Theoretical  Mean) 
0.964  (Mean) 

0.832  (Lower  2%  Une) 
0.766  (Lower  ControJ  Limit) 


138.  On  page  42444,  first  column,  first 
paragraph,  lines  9  through  11.  are 
corrected  to  read,  "updated  every  2 

months.". 

139.  On  page  42444,  first  column,  in 
the  fifth  paragraph  (numbered  "2."),  the 
statistical  terms  "28"  are  corrected  to 
read  "2a". 

140.  On  page  42444.  second  column, 
first  paragraph  imder  the  heading 
"Corrective  Actions",  hues  14  and  15, 
are  corrected  to  read,  "(CAR)  must  be 
completed.  CARs  should  be  kept  on  file 
by  the  laboratory.". 


141.  On  page  42444.  second  and  third 
column,  the  second  paragraph  under  the 
heading  "Corrective  Actions"  is  deleted. 

142.  Beginning  on  page  42444  and 
continuing  through  page  42446, 
"Attachment  2"  is  corrected  to  read, 
Attachment  2 

Creatinine  in  Urine  (Jaffe  Procedure) 
Intended  Use:  The  CREA  pack  is  used  in 
the  Du  Pont  ACA*  discrete  clinical  analyzer 
to  quantitatively  measure  creatinine  in  serum 
and  urine. 

Summary:  The  CREA  method  employs  a 
modification  of  the  kinetic  Jaffe  reaction 
reported  by  Larsen.  This  method  has  been 


reported  to  be  less  susceptible  than 
conventional  methods  to  interference  from 
noncreatinine,  Jaffe-positive  compounds.' 

A  split  sample  comparison  between  the 
CREA  method  and  a  conventional  Jaffe 
procedure  on  Autoanalyzer*  showed  a  good 
correlation.  (See  Specific  Performance 
Characteristics). 

*  Note:  Numbered  subscripts  refer  to  the 
bibliography  and  lettered  subscripts  refer  to 
footnotes. 

Autoanalyzer,*  is  a  registered  trademark  of 
Technicon  Corp.,  Tarrytown.  NY. 

Principles  of  Procedure:  In  the  presence  of 
a  strong  base  such  as  NaOH,  picrate  reacts 
with  creatinine  to  form  a  red  chromophore. 
The  rate  of  increasing  absorbance  at  510  nm 
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due  to  the  formation  of  this  chromophore 

during  a  17.07-second  measurement  period  is 

directly  proportional  to  the  creatinine  ^ 

concentration  in  the  sample. 


Creatinine  +  Picrate 


NaOH 


■♦  Red  chromophore 
(absorbs  at  510  nm) 


Reagents: 


Compart- 
ment* 

Focm 

Ingredient- 
Quantity'' 

Ho.  2,  3,  &  4 
No.  6 

Liquid  Plcrate  .. 
Liquid  

0.11  mmol. 

NaOH  (for 
pH  adjust- 
ment)«. 

a.  Compartrnents  are  numbered  1-7,  with 
compartment  97  located  closest  to  pack  fill 
position  #2. 

b.  Nomtnai  vakie  at  manufacture. 

c.  See  Precautions. 

Precautions:  Compartment  #6  Contains 
75iiL  of  10  N  NaOH;  Avoid  Contact;  Slcin 
Irritant;  Rinse  Contacted  Area  With  Water. 
Comply  With  OSHA's  Bloodbome  Pathogens 
Standard  While  Handling  Biological  Samples 
(29  CFR  1910.1039). 

Used  Packs  Contain  Human  Body  Fluids; 
Handle  With  Appropriate  Care. 

For  In  Vitro  Diagnostic  Use 

Mixing  and  Diluting:  Mixing  and  diluting 
are  automatically  performed  by  the  ACA* 
discrete  clinical  analyzer.  The  sample  cup 


must  contain  sufficient  quantity  to 
accommodate  the  sample  volume  plus  the 
"dead  volume":  precise  cup  filling  is  not 
required. 


Sample  Cup  Volumes  (^L) 

Analyzer 

Standard 

Microsystem 

Dead 

Total 

Dead 

Total 

II,  III 

IV.  SX  

V  

120 

120 

90 

3000 
3000 
3000 

10 
30 
10 

500 
500 
500 

Storage  of  Unprocessed  Packs:  Store  at  2- 
8°C  Do  not  fireeze.  Do  not  expose  to 
temperatures  above  35°  C  or  to  direct 
sunlight. 

Expiration:  Refer  to  EXPIRATION  DATE  on 
the  tray  label. 

Specimen  Collection:  Serum  or  urine  can 
be  collected  and  stored  by  normal 
procedures.* 

Known  Interfering  Substances: ' 

•  Serum  Protein  Influence — Serum  protein 
levels  exert  a  direct  influence  on  the  CREA 
assay.  The  following  should  be  taken  info 


account  when  this  method  is  used  for  urine 
samples  and  when  it  is  calibrated: 

Aqueous  creatinine  standards  or  urine 
specimens  will  give  CREA  results  depressed 
by  approximately  0.7  mg/dL  (62  >miol/L)^ 
and  will  be  less  precise  than  samples 
containing  more  than  3  g/dL  [30  g/L]  protein. 

All  urine  specimens  should  be  diluted 
with  an  albumin  solution  to  give  a  final 
protein  concentration  of  at  least  3  g/dL  (30 
g/L).  Du  Pont  Enzyme  Diluent  (Cat  #790035- 
901)  may  be  used  for  this  purpose. 

•  High  concentration  of  endrogenous 
bilirubin  (>20  mg/dL  [>342  ^mol/L))  will 
give  depressed  CREA  results  (average 
depression  0.8  mg/dL  (71  |miol/L]).* 

•  Grossly  hemolyzed  (hemoglobin  >100 
mg/dL  (>62  )imol/L])  or  visibly  lipemic 
specimens  may  cause  falsely  elevated  CREA 
results.*-* 

•  The  following  cephalosporin  antibiotics 
do  not  interfere  with  the  CREA  method  when 
present  at  the  concentrations  indicated. 
Systematic  inaccuracies  (bias)  due  to  these 
substances  are  less  than  or  equal  to  0.1  mg/ 
dL  (8.84  ^mol/Lj  at  CREA  concentrations  of 
approximately  1  mg/dL  (88  ^mol/L). 


AntX>iotlc 

Peak  serum 
level  7-«» 

Drug  concentration 

mg/dL 

[mmol/L]nr>g/dL(mmoi/Ll 

Cephaioridine  

1.4 

0.6-2.0 

1.»-2.5 

2.0 

1.5-2.0 

2.5-6.0 

0.3 

0.2-0.6 
0.3-0.5 
0.4 

0.4-0.6 
0.55-1.1 

25      6  0 

Cephalexin  

25      72 

CephamandoJe „ „ 

Cephapirin  „ 

25      4.9 
25      5  6 

Cephradlne „ 

25      7 1 

CefazoUn  „ 

50    11.0 

•  The  following  cephalosporin  antibiotics  have  been  shown  to  affect  CREA  results  when  present  at  the  indicated  concentrations. 
System  inacciiracies  (bias)  due  to.  these  substances  are  greater  that  0.1  mg/dL  [8.84  (unol/L)  at  CREA  concentrations  of: 


Peak  serum 
level  «•'<• 

Drug  concentratkyi 

Antibiotic 

ImmolA.)mg/dqmmoM.] 
effect  (percent) 

mg/dL 

CephaloWn 

Ceohoxttin  .. 

1-6 
2.0 

0.2-1.5                          10025.24-20-25 
0.5                                     5.01.2T35-40 

•  The  single  wavelength  measurement 
used  in  this  method  eliminates  interference 
from  chromophores  whose  510  tmi 
ab8ort>ance  is  constant  throughout  the 
measiirement  period. 


•  Each  laboratory  should  determine  the 
acceptability  of  its  own  blood  collection 
tubes  and  serum  separation  products. 
Variations  in  these  products  may  exist 


l)etween  manufacturers  and.  at  times,  from 
lot  to  lot 
Procedure: 


d.  Systems  loteraational  d'luites  (S.L  Units)  are 
inbrackeu. 
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Test  Materials 


11  Item 

ACA*  CREA  Analytical  Test  Pack 

Sample  System  Kit 

Of 

Micro  Sample  System  Kit 

and 

Micro  Sample  System  Holders 

DYLUX*  PtK>tosensitlve  Printer  Paper  

Thermal  Printer  Paper 

Du  Pont  Purified  Water 

Gen  Wash  Solution  


II.  Ill  Du 

Pont  cat. 

No. 


701976901 
710642901 

702694901 

702785000 

700036000 

NA 

704209901 

701864901 


IV.  SXDu 

Pont  cat. 

No. 


701976901 
710642901 

710356901 

NA 

NA 

710639901 

710615901 

710664901 


VDuPont 
cat.  No. 


701976901 
713697901 

NA 

NA 

NA 

713645901 

710815901 

710664901 


Test  Steps:  The  operator  need  only  load  the 
sample  kit  and  appropriate  test  pack(s)  info 
a  properly  prepared  ACA*  discrete  clinical 
analyzer.  It  automatically  advances  the 
pack(s)  through  the  test  steps  and  prints  a 
result(s).  See  the  Instrument  Manual  of  the 
ACA*  analyzer  for  details  of  mechanical 
travel  of  the  test  pack(s). 

Preset  Creatinine  (CREA)  Test  Conditions 

•  Sample  Volume:  200  ^L 

•  Diluent:  Purified  Water 

•  Temperature:  37.0±0.1'^ 

•  Reaction  Period:  29  seconds 

•  Type  of  Measurement:  Rate 

•  Measurement  Period:  17.07  seconds 

•  Wavelength:  510  nm 

•  Units:  mg/dL  [^moiyL] 
Calibration:  The  general  calibration 

procedure  is  described  in  the  Calibration/ 
Verification  chapter  of  the  Manuals. 

The  following  information  should  be 
considered  when  calibrating  the  CREA 
method. 

•  Assay  Range:  0-20  mg/mL  [0-1768 
jimol/LI« 

•  Reference  Material:  Protein  containing 
primary  standards '  or  secondary  calibrators 
such  as  Du  Pont  Elevated  Chemistry  Control 
(Cat.  #790035903)  and  Normal  Chemistry 
Control  (Gaf.#  790035905)  • 

•  Suggested  Calibration  Levels:  1.5,20.  mg/ 
mL  (88, 442. 1768  »imol/L] 

•  Calibration  Scheme:  3  levels.  3  packs  per 
level 

•  Frequency:  Each  new  pack  lot.  Every  3 
months  for  any  one  pack  lot 

Preset  Creatinine  (CREA)  Test 
Conditions 


Preset  Creatinine  (CREA)  Test 
Conditions— Continued 


consecutive  test  packs  gives  the  following 
results: 


Item 

ACA*ll  ana- 
lyzer 

ACA*  III.  IV. 
SX.  V  ana- 
lyzer 

Count  by  . 

... 

One(1)  [Five 
(5)1. 

NA 

Item 

ACA*ll  ana- 
lyzer 

ACA*  III,  IV. 
SX.  V  ana- 
lyzer 

Decinwl 
Point. 

Location  

Assigned 

0.0  mg/dL 

(000.  nmol/L)  . 
999.8  

000.0  mg/dL 

[OOO^moi/L] 
-1.000  El 

Starling. 

Point  or  Off- 
set Co. 

Scale  Fac- 

[9823.1   

0.2000  

[-8.840  E2] 
2004  E-lii 

tor  or. 
Assigned  .... 
Linear  Temri 

C". 

mQ/dL/count". 

[0.3536  »imoi/ 

L/count]. 

{1.772E1) 

Quality  Control:  Two  types  of  quality 
control  procedures  are  recommended: 

•  General  Instrument  Check.  Refer  to  the 
Filter  Balance  Procedure  and  the  Absorbance 
Test  Method  described  in  the  ACA  Analyzer 
Instrument  Manual.  Refer  also  to  the  ABS 
Test  Methodology  literature. 

•  Creatinine  Method  Check.  At  least  once 
daily  run  a  CREA  test  on  a  solution  of  known 
creatinine  activity  such  as  an  assayed  control 
or  calibration  standard  other  than  that  used 
to  calibrate  the  CREA  method.  For  further 
details  review  the  Quality  Assurance  Section 
of  the  Chemistry  Manual.  The  result  obtained 
should  fall  within  acceptable  limits  defined 
by  the  day-to-day  variability  of  the  system  as 
measured  in  the  user's  laboratory.  (See 
SPECIFIC  PERFORMANCE 
CHARACTERISTICS  for  guidance.)  If  the 
result  falls  outside  the  laboratory's  acceptable 
limits,  follow  the  procedure  outlined  in  the 
Chemistry  Troubleshooting  Section  of  the 
Chemistry  Manual. 

A  possible  system  malfunction  is  indicated 
when  analysis  of  a  sample  with  five 


Level 

SD 

1  mg/dL  

[88  umol/Ll  

>0.15  mg/dL 
[>13nmolA-l 
>0.68  mg/dL 
(>60nmol/Ll 

20  mg/dL 

[1768>imol/L)  

Refer  to  the  procedure  outlined  in  the 
Trouble  Shooting  Section  of  the  Manual. 

Results:  The  ACAR*  analyzer 
automatically  calculates  and  prints  the  CREA 
result  in  mg/dL  (>imol/Ll. 

Limitation  of  Procedure:  Results  >20  mg/ 
dL(1768>imol/Lj: 

•  Dilute  with  suitable  protein  base  diluent. 
Reassay.  Correct  for  diluting  before  reporting. 

The  reporting  system  contains  error 
messages  to  warn  the  operator  of  specific 
malfunctions.  Any  report  slip  containing  a 
letter  code  or  word  immediately  following 
the  numerical  value  should  not  be  reportwi. 
Refer  to  the  Manual  for  the  definition  of  error 
codes. 

Reference  Interval 
Serum:  "•' 

Males 0.8-1.3  md/dL  (71-115  jimol/ 

LI 

Females  ..    0.6-1.0  md/dL  [53-88  ^mol/ 
LI 
Urine: '» 

Males 0  6-2.5      g/24      hr      (53-221 

mmol/24  hr) 

Females  ..    0.6-1.5     g/24      hr     [53-133 
mrool/24  hr| 

i.  Reference  interval  data  obtained  from 
200  apparently  healthy  individuals  (71 
males.  129  females)  between  the  ages  of  19 
and  72. 

Each  laboratory  should  establish  its  own 
reference  intervals  for  CREA  as  performed  on 
the  analyzer. 

Specific  Performance  Characteristics:' 


e.  For  the  iwulu  in  S.I.  units  Itunol/L)  the 
converaion  factory  is  88.4. 

f.  Refer  to  the  Creatinine  Standard  Preparation 
and  Calibration  Procedure  available  on  request  from 
a  Du  Pont  Representative. 


g.  If  the  Du  Pont  Chemistry  Controls  are  Iwing 
used,  prepare  them  according  to  the  instruclioni  on 
the  product  insert  sheets. 

h.  The  preset  scale  factor  (linear  term)  was 
derived  from  the  molar  alMorptivity  of  the  indicator 
and  is  based  on  an  absorbance  to  activity 


relationship  (sensitivity)  of  0.596  (mA/min)/(U/L). 
Due  to  small  difference*  in  filters  and  electronic 
components  t>etween  instruments,  the  actual  scale 
factor  (Unear  term)  may  differ  slightly  from  that 
given  alx>v«. 
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REPROOuaBcmr* 


Matsftal 


Mean 


Standard  deviation  (percent  CV) 


Within-njn 


Between-day 


LyopMzed 

Contfot 

Lyop^iiized 
Ckxitrol 


1.3 

(115) 

20.6 

[1821] 


0.06(3.7) 

I4.4J 

0.12  (0.6) 

[10.6) 


0.05  (3.7) 

|4.4] 

0.37(1.8) 

132  7] 


Correlation 

[Rsgratsion  statistical' 


Comparative  method 

Siope 

Intercept 

Conetation  co- 
efficient 

n 

Autoanalyzar* _ 

1.03 

0.03  [2.7] 

0.897 

260 

j.  All  spflcific  perfonnance  characteristics 
tests  were  run  after  normal  recommended 
equipment  quality  control  checks  were 
performed  (see  Instrument  Manual). 


k.  Specimens  at  each  level  were  analyzed 
in  duplicate  for  twenty  days.  The  within-run 
and  between-day  standard  deviations  were 


calculated  by  the  analysis  of  variance 
method. 
1.  Model  equation  fOT  regression  statistics 

is: 


,® 


Result  of  ACA    Analyzer  =  Slope  (Comparative  method  result)  +  intercept 


Assay  Range:"  ao-20.0  mg/di  i<>-1768 
timoli 
«m.  See  REPRODDdBILITY  for  method 
performance  within  the  assay  range. 

Analytical  SpeciScity:  See  KNOWN 
INTERFERING  SUBSTANCES  section  for 
details. 
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143.  On  page  42446,  third  column,  the 
heading  "Attachment  3"  is  corrected  to 
read.  "Attachment  3  Analysis  of 
Creatinine  for  the  Normalization  of 
Cadmium  and  Beta-2-MicrogIohulin 
Concentrations  in  Urine  (OSLTC 
Procedure)". 

144.  On  page  42446,  third  column, 
lines  1,  2  and  3  under  the  heading 
"Attachment  3"  are  deleted. 

145.  On  page  42447,  first  column,  line 
34,  is  corrected  to  road, 
"methylhydantoin-2-imide". 

146.  On  page  42447  and  page  42448. 
the  Storage  Data  Table,  is  corrrected  to 
read.  . 


Storage  Data 


4  days 

54  days 

Sample 

W/o  SEP-PAK 
g/L  aeatinine 

Witt!  SEP- 
PAK  Q/l  cre- 
atinine 

W/o  SEP-PAK 
g/Lcreattnine 

Witti  SEP- 
PAK  g/l  cre- 
atinine 

Acid _ 

1.09 
1.10 

1.09 
1.10 

1.08 
1.09 
1.09 
1.09 
1.10 
1.09 
1.12 
1.12 
1.12 

1.09 
1.10 
1.09 
1.11 
1.10 
1.10 
1.12 
1.12 
1.12 

Add „ 

Acid „ 

Untreated  

1.13 
1.15 

1.14 
1.14 

Untreated  ..„ _ „ 

Untreated  

pH  7  

1.14 
1.14 

1.13 
1.13 

pH7  _ 

PH7  
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147.  On  page  42448,  first  column, 
paragraph  2.7.2,  line  6,  is  corrected  to 
read.  "(CDC)  (Ref.  5.8.)  and  OSHA's 
Bloodbome  Pathogens  standard  (29  CFR 
1910.1039).". 

148.  On  page  42448.  second  column, 
first  paragraph  under  paragraph  3.3.. 
line  1.  is  corrected  to  read,  "3.3.1  Stock 
standards  are  prepared  by". 

149.  On  page  42452.  first  column,  first 
formula,  the  result  on  the  far  right  side 
of  the  equation  reading  "mg/L"  is 
corrected  by  lowering  it  and  made 
parallel  to  the  middle  column  reading, 
"Hg/mL". 

150.  On  page  42452,  first  column,  the 
far  right  side  of  the  equation  following 
paragraph  "3.7.4.",  is  corrected  to  read, 
"jig  A/g  creatinine". 

151.  On  page  42452,  first  column, 
heading  "XI.  Final  Standard 
(Construction)"  is  corrected  to  read, 
"XII.  Final  Standard  (Construction)". 

PART  192ft— [AMENDED] 

152.  On  page  42452.  second  column, 
paragraph  numbered.  "10".  line  6,  is 
corrected  to  read,  "C,  D.  E,  and  F  of 
§  1910.1027  of  subpart  Z". 

153.  On  page  42452,  second  column, 
paragraph  (a)(6)  is  corrected  to  read. 

"(6)  Electrical  grounding  with 
cadmium  welding,  or  electrical  work 
using  cadmium-coated  conduit;". 

154.  On  page  42453.  first  column, 
second  fiill  paragraph,  lines  1  and  2,  are 
corrected  to  read,  "High-efficiency 
Particulate  Air  (HEPA)  filter  means  a 
filter  capable". 

155.  On  page  42454,  second  column, 
paragraph  (f)(5)(i),  lines  1  through  8,  are 
corrected  to  read, 

(5)  Compliance  program.  Where  employee 
exposure  to  cadmium  exceeds  the  PEL  and 
the  employer  is  required  under  f)aragraph 
(f)(1)  of  this  section  to  implement  controls  to 
comply  with  the  PEL,  prior  to  the 
commencement  of  the  job  the  employer  shall 
establish  and  implement  a  written 
compliance  program  to  reduce  employee 
exposure  to  or  below  the  PEL.  To  the  extent 
that. 

156.  On  page  42455.  table  1.— 
Respirator)'  Protection  for  Cadmium, 
right  column,  line  2  under  the  heading, 
"Required  respirator  type  b ',  is 
corrected  by  inserting  a  closed 
parenthesis  after  the  abbreviation. 
"("PAPR"  ". 

157.  On  page  42455,  table  1.— 
Respiratory  Protection  for  Cadmium, 
right  column,  line  11  under  heading 
"Required  respirator  type  ''".  is 
corrected  to  read.  "A  self-contained 
breathing  apparatus  with  a  full 
facepiece  operated  in  the  pressure". 

158.  On  page  42455.  table  1.— 
Respiratory  Protection  for  Cadmium. 


footnote  c.  is  corrected  to  read.  "HEPA 
means  High-efficiency  Particulate  Air.". 

159.  On  page  42456.  third  column, 
paragraph  (l)(l)(i)(A),  line  9.  is  corrected 
to  read,  "grounding  with  cadmium 
welding:  cutting.". 

160.  On  page  42456.  third  column, 
paragraph  (l)(l)(i)(A).  line  17.  the  word 
"reinforcing"  is  corrected  to  read, 
"reinforced". 

161.  On  page  42457.  third  column, 
paragraph  (l)(3)(i)(B).  Une  1.  is  corrected 
to  read  "one  year  after  the  initial". 

162.  On  page  42458.  third  column. 
paragraph  (l)(4)(iv),  lines  7  through  13 
are  corrected  to  read, 

"specified  in  paragraphs  (l)(3)(ii)  or  (iii)  of 
this  section;  or  begmning  on  January  1, 1999, 
in  excess  of  the  levels  specified  in  paragraphs 
(li{3)(ii)  or  (iv),  the  employer  shall  take  the 
appropriate  actions  specified  in  paragraphs 
(l)(3)(ii)-(iv)  of  this  section,  respectively.". 

183.  On  page  42458,  third  column, 
paragraph  (l)(4)(v)(A).  line  8,  is 
corrected  to  read.  "(l)(3)(i)(B)  of  this 
section  one  year". 

164.  On  page  42459,  first  column, 
paragraph  (l)(4){v)(B),  line  10,  the  word 
"within"  is  deleted. 

165.  On  page  42459,  first  column, 
paragraph  (l)(4)(v)(B),  line  13,  is 
corrected  to  read,  "monitoring  specified 
in". 

166.  On  page  42459.  second  column, 
paragraph  (l)(6)(iv).  lines  1  through  5  are 
corrected  to  read. 

"  (iv)  Where  the  results  of  the  examination 
required  under  paragraphs  (l)(6)(i),  (ii)  or  (iii) 
of  this  section  are  abnormal,  medical 
limitation  or  prohibition  of  respirator  use 
shall  be". 

167.  On  page  42459.  third  column, 
paragraph  (l)(8)(ii).  line  3,  is  corrected  to 
read,  "surveillance  under  paraeraph 
(i)(4)(v)  oF'. 

168.  On  page  42462,  first  column, 
paragraph  (m)(4)(iii)(H),  line  2,  is 
corrected  to  read,  "records  under 
§  1910.20(e)  and  (g)." 

In  addition  to  the  corrections  above. 
Part  1928  is  being  amended  as  set  forth 
below: 

PART  192&-{AMENDED] 

1.  The  authority  citation  for  29  CFR 
part  1928,  Subpart  M  is  revised  to  read 
as  follows: 

Authority:  Sees.  4. 6,  and  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655, 657):  Secretary  of  Labor's  Orders  Nos. 
12-71  (36  FR  8754).  8-76  (41  FR  25059),  9- 
83  (48  FR  35736)  or  1-90  (55  FR  9033).  as 
applicable;  and  29  CFR  part  1911. 

Section  1928.21  also  issued  under  5  U.S  C 
553. 

2.  Part  1928  is  amended  by  adding 
and  reser\'ing  subparts  J  through  L  and 
adding  a  new  subpart  M— Occupational 


Health,  consisting  of  a  new  section 
1928.1027,  as  set  forth  below. 

Subpart  M— Occupational  Health 
f  1928.1027    CMlmium 

(a)  Scope.  This  standard  applies  to  all 
occupational  exposures  to  cadmium  and 
cadmium  compounds,  in  all  forms,  and 
in  all  industries  covered  by  the 
Occupational  Safety  and  Health  Act, 
except  the  construction-related 
industries,  which  are  covered  under  29 
CFR  1926.63. 

(b)  Definitions.  Action  level  (AL)  is 
defined  as  an  airborne  concentration  of 
cadmium  of  2.5  micrograms  per  cubic 
meter  of  air  (2.5  Mg/m^).  calculated  as  an 
8-hour  time-weighted  average  (TWA). 

Assistant  Secretary  means  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  or  designee. 

Authorized  person  means  any  person 
authorized  by  the  employer  and 
required  by  work  duties  to  be  present  in 
regulated  areas  or  any  person  authorized 
by  the  OSH  Act  or  regulations  issued 
under  it  to  be  in  regulated  areas. 

Director  means  the  Director  of  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH),  U.S. 
Department  of  Health  and  Human 
Services,  or  designee. 

Employee  exposure  and  similar 
language  referring  to  the  air  cadmium 
level  to  which  an  employee  is  exposed 
means  the  exposure  to  airborne 
cadmium  that  would  occur  if  the 
employee  were  not  using  respiratory 
protective  equipment. 

Final  medical  determination  is  the 
written  medical  opinion  of  the 
employee's  health  status  by  the 
examining  physician  under  paragraphs 
(1)(3)-{12)  or,  if  multiple  physician 
review  under  paragraph  (l)(13)  or  the 
alternative  physician  determination 
under  paragraph  (1){14)  is  invoked,  it  is 
the  final,  written  medical  finding, 
recommendation  or  determination  that 
emerges  from  that  process. 

High-efficiency  particulate  air  [HEPA] 
filter  means  a  filter  capable  of  trapping 
and  retaining  at  least  99.97  percent  of 
mono-dispersed  particles  of  0.3 
micrometers  in  diameter. 

Regulated  area  means  an  area 
demarcated  by  the  employer  where  an 
employee's  exposure  to  airborne 
concentrations  of  cadmium  exceeds,  or 
can  reasonably  be  expected  to  exceed 
the  permissible  exposure  limit  (PEL). 

This  section  means  this  cadmium 
standard, 
(c)  Permissible  Exposure  Limit  (PEL). 
The  employer  shall  assure  that  no 
employee  is  exposed  to  an  airborne 
concentration  of  cadmium  in  excess  of 
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five  micrograms  per  cubic  meter  of  air 
(5  fig/m'),  calculated  as  an  eight-bour 
time-weighted  average  exposure  (TWA), 
(d)  Exposure  monitoring. 

(1)  General. 

(ij  Each  employer  who  has  a 
woriiplace  or  work  operation  covered  by 
this  section  shall  determine  if  any 
employee  may  be  exposed  to  cadmium 
at  or  above  the  action  level. 

(ii)  Determinations  of  employee 
exposure  shall  be  made  from  breathing 
zone  air  samples  that  reflect  the 
monitored  employee's  regular,  daily  8- 
hour  TWA  exposure  to  cadmium. 

(iii)  Eight-hour  TWA  exposures  shall 
be  determined  for  each  employee  on  the 
basis  of  one  or  more  personal.breathing 
zone  air  samples  reflecting  full  shift 
exposure  on  each  shift,  for  each  job 
classification,  in  each  work  area.  Where 
several  employees  perform  the  same  job 
tasks,  in  the  same  job  classification,  on 
the  same  shift,  in  the  same  work  area, 
and  the  length,  duration,  and  level  of 
cadmium  exposures  are  similar,  an 
employer  may  sample  a  representative 
fraction  of  the  employees  instead  of  all 
employees  in  order  to  meet  this 
requirement.  In  representative  sampling, 
the  employer  shall  sample  the 
employee(s)  expected  to  have  the 
highest  cadmium  exposures. 

(2)  Specific. 

(i)  Initial  monitoring.  Except  as 
provided  for  in  paragraphs  (d)(2)(ii)  and 
(d)(2Kiii)  of  this  section,  the  employer 
shall  monitor  employee  exposures  and 
shall  base  initial  determinations  on  the 
monitoring  results. 

(ii)  Where  the  employer  has 
monitored  after  September  14,  1991, 
under  conditions  that  in  all  important 
asp>ects  closely  resemble  those  currently 
prevailing  and  where  that  monitoring 
satisfies  ail  other  requirements  of  this 
section,  including  the  accuracy  and 
conRdence  levels  of  paragraph  (d)(6). 
the  employer  may  reiy  on  such  earlier 
monitoring  results  to  satisfy  the 
requirements  of  paragraph  (d)(2)(i)  of 
this  section. 

(iii)  Where  the  employer  has  objective 
data,  as  defined  in  paragraph  (n)(2)  of 
this  section,  demonstrating  that 
employee  exposure  to  cadmiiun  will  not 
exceed  the  action  level  under  the 
expected  conditions  of  proces.sing,  use, 
or  handling,  the  employer  may  rely 
upon  such  data  instead  of  implementing 
initial  monitoring. 

(3)  Monitoring  frequency  (periodic 
monitoring). 


(i)  If  the  initial  monitoring  or  periodic 
monitoring  reveals  employee  exposures 
to  be  at  or  above  the  action  level,  the 
employer  shall  monitor  at  a  frequency 
and  pattern  needed  to  represent  the 
levels  of  exposure  of  employees  and 
where  exposures  are  above  the  PEL  to 
assiue  the  adequacy  of  respiratory 
selection  and  the  effectiveness  of 
engineering  and  work  practice  controls. 
However,  such  exposure  monitoring 
shall  be  performed  at  least  every  six 
months.  The  employer,  at  a  minimum, 
shall  continue  these  semi-annual 
measurements  unless  and  until  the 
conditions  set  out  in  paragraph  (d)(3)(ii) 
are  met. 

(ii)  If  the  initial  monitoring  or  the 
periodic  monitoring  indicates  that 
employee  exposures  are  below  the 
action  level  and  that  result  is  confirmed 
by  the  results  of  another  monitoring 
taken  at  least  seven  days  later,  the 
employer  may  discontinue  the 
monitoring  for  those  employees  whose 
exposures  are  represented  by  such 
monitoring. 

(4)  Additional  monitoring. 

The  employer  also  shall  mstitute  the 
exposure  monitoring  required  under 
paragraphs  (d)(2)(i)  and  (d)(3)  of  this 
section  whenever  there  has  been  a 
change  in  the  raw  materials,  equipment, 
personnel,  work  practices,  or  finished 
products  that  may  result  in  additional 
employees  being  exposed  to  cadmium  at 
or  above  the  action  level  or  in 
employees  already  exposed  to  cbdmium 
at  or  above  the  action  level  being 
exposed  above  the  PEL,  or  whenever  the 
employer  has  any  reason  to  suspect  that 
any  other  change  might  result  in  such 
further  exposure. 

(5)  Employee  notification  of 
monitoring  results. 

(i)  Withm  15  working  days  after  the 
receipt  of  the  results  of  any  monitoring 
performed  under  this  section,  the 
employer  shall  notify  eacii  affected 
employee  individually  in  writing  of  the 
results.  In  addition,  within  the  same 
time  period  the  employer  shall  post  the 
results  of  the  exposure  monitoring  in  an 
appropriate  location  that  is  accessible  to 
all  affected  employees. 

(ii)  Wherever  monitoring  results 
indicate  that  employee  exposure 
exceeds  the  PEL.  the  employer  shall 
include  in  the  written  notice  a  statement 
that  the  PEL  has  been  exceeded  and  a 
description  of  the  corrective  action 
being  taken  by  the  employer  to  reduce 
employee  exposure  to  or  below  the  PEL. 


(6)  Accuracy  of  measurement. 

The  employer  shall  use  a  method  of 
monitoring  and  analysis  that  has  an 
accuracy  of  not  less  than  plus  or  minus 
25  percent  (±25%),  with  a  confidence 
level  of  95  percent,  for  airborne 
concentrations  of  cadmium  at  or  above 
the  action  level,  the  permissible 
exposure  limit  (PEL),  and  the  separate 
engineering  control  air  limit  (SEGAL). 

(e)  Regulated  areas. 

(1)  Establishment.  The  employer  shall 
establish  a  regulated  area  wherever  an 
employee's  exposure  to  airborne 
concentrations  of  cadmium  is,  or  can 
reasonably  be  expected  to  be  in  excess 
of  the  permissible  exposure  limit  (PEIL). 

(2)  Demarcation.  Regulated  areas  shall 
be  demarcated  from  the  rest  of  the 
workplace  in  any  manner  that 
adequately  establishes  and  alerts 
employees  of  the  boundaries  of  the 
regulated  area. 

(3)  Access.  Access  to  regulated  areas 
shall  be  limited  to  authorized  persons. 

(4)  Provision  of  respirators.  Each 
person  entering  a  regulated  area  shall  be 
supplied  with  and  required  to  use  a 
respirator,  selected  in  accordance  with 
paragraph  (g)(2)  of  this  section. 

(5)  Prohibited  activities.  The  tfhiployer 
shall  assiue  that  employees  do  not  eat, 
drink,  smoke,  chew  tobecco  or  gum,  or 
apply  cosmetics  in  regulated  areas,  carry 
the  products  associated  with  these 
activities  into  regulated  areas,  or  store 
such  products  in  those  ar^tas. 

(f)  Methods  of  compliance. 
(1)  Compliance  hierarchy. 

(i)  Except  as  specified  in  paragraphs 
(f)(1)  (ii),  (iii)  and  (iv)  of  this  section  the 
employer  shall  implement  engineering 
and  work  practice  controls  to  reduce 
and  maintain  employee  exposure  to 
cadmium  at  or  below  the  PEL.  except  to 
the  extent  that  the  employer  can 
demonstrate  that  such  controls  are  not 
feasible. 

(ii)  Except  as  specified  in  paragraphs 
(f)(1)  (iii)  and  (iv)  of  this  section,  in 
industries  where  a  separate  engineering 
control  air  Umit  (SEGAL)  has  been 
specified  for  {)articular  processes  (See 
Table  1).  the  employer  shall  implement 
engineering  and  work  practice  controls 
to  reduce  and  maintain  employee 
exposure  at  or  below  the  SEGAL,  except 
to  the  extent  that  the  employer  can 
demonstrate  that  such  controls  are  not 
feasible. 


TABLE  I.— Separate  Engineering  Control  Airborne  Limits  (SECALs)  for  Processes  in  Selected  Industries 


Induady 


Nidiei  Cadmium  Basecy 


Process 


Plate  making,  piate  preparation 


SECAL0i9*n^ 


50 
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TABLE  I.— Separate  Engineering  Control  Airborne  Limits  (SECALs)  hxk  Processes  in  Selected  Industries— 

Continued 


Industry 


Zinc/Cadmium  Refining ' 
Pigment  Manufacture  ... 


Stat>HizerB^  

LeadSmeMngi 
Plating' , 


Process 


AH  other  processes 

Cadmium  refimng.  casting,  meWng,  oxide  production,  sintor  piaiit 

Caidne,  caishk)g,  mitting,  t4endir>g 

All  ottier  processes 

Cadmium  oxide  charging,  cruehing,  drying.  tKerlding 

Sinter  plant  t)last  furnace,  baghouse.  yard  area 

Mechanica)  platir>g 


SECAL  (Mg^m») 


15 
50 
50 
15 
50 
50 
15 


reijr'2dlM?Mi!.*^**  industries  that  are  not  specified  in  this  table  must  achieve  the  PEL  using  engineering  controls  and  wortc  practices  as 


(iii)  The  requirement  to  implement 
engineering  and  work  practice  controls 
to  achieve  the  PEL  or,  where  applicable, 
the  SECAL  does  not  apply  where  the 
employer  demonstrates  the  following: 

(A)  The  employee  is  only 
intermittently  exposed;  and 

(B)  The  employee  is  not  exposed 
above  the  PEL  on  30  or  more  days  per 
year  (12  consecutive  months). 

(iv)  Wherever  engineering  and  work 
practice  controls  are  required  and  are 
not  sufficient  to  reduce  employee 
exposure  to  or  below  the  PEL  or.  where 
appHcable.  the  SECAL,  the  employer 
nonetheless  shall  implement  such 
controls  to  reduce  exposures  to  the 
lowest  levels  achievable.  The  employer 
shall  supplement  such  controls  with 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (g) 
of  this  section  and  the  PEL. 

(v)  The  employer  shall  not  use 
employee  rotation  as  a  method  of 
compliance. 

(2)  Compliance  program. 

(i)  Where  the  PEL  is  exceeded,  the 
employer  shall  establish  and  implement 
a  written  compliance  program  to  reduce 
employee  exposure  to  or  below  the  PEL 
by  means  of  engineering  and  work 
practice  controls,  as  required  by 
paragraph  (f)(1)  of  this  section.  To  the 
extent  that  engineering  and  work 
practice  controls  cannot  reduce 
exposures  to  or  below  the  PEL,  the 
employer  shall  include  in  the  written 
comphance  program  the  use  of 
appropriate  respiratory  protection  to 
achieve  compliance  with  the  PEL. 

(ii)  Written  compliance  programs 
shall  include  at  least  the  following: 

(A)  A  description  of  each  operation  in 
which  cadmium  is  emitted;  e.g., 
machinery  used,  material  processed, 
controls  in  place,  crew  size,  employee 
job  responsibilities,  operating 
procedures,  and  maintenance  practices; 

(B)  A  description  of  the  specific 
means  that  will  be  employed  to  achieve 
compliance,  including  engineering 
plans  and  studies  used  to  determine 
methods  selected  for  controlling 
exposure  to  cadmium,  as  well  as,  where 


necessary,  the  use  of  appropriate 
respiratory  protection  to  achieve  the 
PEL; 

(C)  A  report  of  the  technology 
considered  in  meeting  the  PEL; 

(D)  Air  monitoring  data  that 
document  the  sources  of  cadmium 
emissions; 

(E)  A  detailed  schedule  for 
implementation  of  the  program, 
including  documentation  such  as  copies 
of  purchase  orders  for  equipment, 
construction  contracts,  etc.; 

(F)  A  work  practice  program  that 
includes  items  required  under 
paragraphs  (h).(i),  and  (j)  of  this  section; 

(G)  A  written  plan  for  emergency 
situations,  as  specified  in  paragraph  (h) 
of  this  section;  and 

(H)  Other  relevant  information. 

(iii)  The  written  compliance  programs 
shall  be  reviewed  and  updated  at  least 
annually,  or  more  oflon  if  necessary,  to 
reflect  significant  changes  in  the 
employer's  compliance  status. 

(iv)  Written  comphance  programs 
shall  be  provided  upon  request  for 
examination  and  copying  to  affected 
employees,  designated  employee 
representatives  as  well  as  to  the 
Assistant  Secretary,  and  the  Director. 

(3)  Mechanical  ventilation. 

(i)  When  ventilation  is  used  to  control 
exposure,  measurements  that 
demonstrate  the  effectiveness  of  the 
system  in  controlling  exposure,  such  as 
capture  velocity,  duct  velocity,  or  static 
pressure  shall  be  made  as  necessary  to 
maintain  its  effectiveness. 

(ii)  Measurements  of  the  system's 
effectiveness  in  controlling  exposure 
shall  be  made  as  necessary  within  five 
working  days  of  any  change  in 
production,  process,  or  control  that 
might  result  in  a  significant  increase  in 
employee  exposure  to  cadmium. 

(iii)  Recirculation  of  air.  If  air  from 
exhaust  ventilation  is  recirculated  into 
the  workplace,  the  system  shall  have  a 
high  efficiency  filter  and  be  monitored 
to  assure  effectiveness. 

(iv)  Procedures  shall  be  developed 
and  implemented  to  minimize  employee 
exposure  to  cadmium  when 


maintenance  of  ventilation  systems  and 
changing  of  filters  is  being  conducted, 
(g)  Respirator  protection. 
(1)  General. 

Where  respirators  are  required  by  this 
section,  the  employer  shall  provide 
them  at  no  cost  to  the  employee  and 
shall  assure  that  they  are  used  in 
compliance  with  the  requirements  of 
this  section.  Respirators  shall  be  used  in 
the  following  circumstances: 

(!)  Where  exposure  levels  exceed  the 
PEL.  during  the  time  period  necessary  to 
install  or  implement  feasible 
engineering  and  work  practice  controls; 

(ii)  In  those  maintenance  and  repair 
activities  and  during  those  brief  or 
intermittent  operations  where  exposures 
exceed  the  PEL  and  engineering  and 
work  practice  controls  are  not  feasible 
or  are  not  required; 

(iii)  In  regulated  areas,  as  prescribed 
in  paragraph  (e)  of  this  section; 
(iv)  Where  the  employer  has 
implemented  all  feasible  engineering 
and  work  practice  controls  and  such 
controls  are  not  sufficient  to  reduce 
exposures  to  or  below  the  PEL; 
(v)  In  emergencies; 
(vi)  Wherever  an  employee  who  is 
exposed  to  cadmium  at  or  above  the 
action  level  requests  a  respirator; 
(vii)  Wherever  an  employee  is 
exposed  above  the  PEL  in  an  industry  to 
which  a  SECAL  is  applicable;  and 
(viii)  Wherever  an  employee  is 
exposed  to  cadmium  above  the  PEL  and 
engineering  controls  are  not  required 
under  paragraph  (f)(l)(iii)  of  this 
section. 
(2)  Respirator  selection. 
(i)  Where  respirators  are  required 
under  this  section,  the  employer  shall 
select  and  provide  the  appropriate 
respirator  as  specified  in  Table  2.  The 
employer  shall  select  respirators  from 
among  those  jointly  approved  as 
acceptable  protection  against  cadmium 
dust,  fume,  and  mist  by  the  Mine  Safety 
and  Health  Administration  (MSHA)  and 
by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  under  the  provisions  of  30  CFR 
part  11. 
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Table  2.— RESPiRATOflv  Protection  for  Cadmium 


Aiftome  oonc«ntration  or  oondHion  o(  use* 

Ftoqulred  respirator  type  ■> 

10  X  or  hMS 

A  haM  mask,  alr-portfying  respirator  equipped  wHh  a  HEPA'  filter "». 

A  powered  alr-purtfying  respirator  ("PAPR")  witti  a  loose-fitting  hood  or  heimet  equipped 
with  a  HEPA  filter,  or  a  supplied-air  respirator  with  a  loose-fitting  hood  or  helmet  face- 
piece  operated  In  the  corrtiruxius  flow  mode. 

A  fuil  facepiece  air-purtfying  respirator  equipped  with  a  HEPA  filter,  or  a  powered  air-purify- 
ing respirator  «dth  a  tight-fitting  half  mask  equipped  with  a  HEPA  fitter,  or  a  suppited  air 
respirator  with  a  tight-fitting  haif  mask  operated  In  the  continuous  flow  mode. 

A  powered  air-purifying  respirator  with  a  tight-fitting  full  facepiece  equipped  with  a  HEPA  fil- 
ter, or  a  suppiied-air  respirator  with  a  tight-fitting  full  facepiece  operated  in  the  continuous 
flow  mode. 

A  suppNed-air  respirator  with  haif  mask  or  full  facepiece  operated  in  th«  pressure  demand 
or  other  positive  pressure  mode. 

A  self-contained  breathing  apparatus  with  a  full  facepiece  operated  in  the  pressure  denr^and 
or  other  positive  pressure  mode,  or  a  supplied-air  respirator  with  a  ^Jll  facepiece  oper- 
ated in  the  pressure  demand  or  other  positive  pressure  mode  and  equipped  with  an  aux- 
iliary escape  type  self  contained  breathing  apparatus  operated  in  the  pressure  demand 
mode. 

A  self-contained  braatNng  apparatus  with  full  facepiece  operated  in  the  pressure  demand 
or  other  positive  pressure  mode. 

25  X  or  less ~ „ 

SO  X  or  less 

250  X  or  less 

1000  X  or  less 

>1000  X  or  unicnown  concentratkxw  

Fire  lighting 

*Concentratk)ns  expressed  as  nxiltiple  of  the  PEL. 

"  Respirators  ass>gr>ed  tor  higher  environn>ental  concentrations  may  be  used  at  tower  exposure  levels.  Quantitative  fit  testing  is  required  for  all 
UgM-fitting  air  purifying  respirators  where  airtome  concentration  of  cadmium  exceeds  10  times  the  TWA  PEL  (10  x  5  ^g/m^  s  50  iig/m').  A  fuil 
facepiece  respirator  is  required  when  eye  irritation  is  experienced. 

'  HEPA  means  High  Efficiency  Particuiate  Air. 

"Fit  (esbng,  qualitative  or  quantitative,  is  required. 

Source:  Respiratory  Decision  Logic,  NIOSH,  1987. 


(ii)  The  employer  shall  provide  a 
powered,  air-purifying  respirator 
(PAPR)  in  lieu  of  a  negative  pressure 
respirator  wherever: 

(A)  An  employee  entitled  to  a 
respirator  chooses  to  use  this  type  of 
respirator;  and 

(B)  This  respirator  will  provide 
adequate  protection  to  the  employee. 

(3)  Respirator  progmm. 

(i)  Where  respiratory  protection  is 
required,  the  employer  shall  institute  a 
respirator  protection  program  in 
accordance  with  29  CFR  1910.134. 

(ii)  The  employer  shall  permit  each 
employee  who  is  required  to  use  an  air 
purifying  respirator  to  leave  the 
regulated  area  to  change  the  Alter 
elements  or  replace  the  respirator 
whenever  an  increase  in  breathing 
resistance  is  detected  and  shall  maintain 
an  adequate  supply  of  filter  elements  for 
this  purpose. 

(iii)  The  employer  shall  also  permit 
each  employee  who  is  required  to  wear 
a  respirator  to  leave  the  regulated  area 
to  wash  his  or  her  face  and  the 
respirator  facepiece  whenever  necessary 
to  prevent  skin  irritation  associated  with 
respirator  use. 

(iv)  If  an  employee  exhibits  difficulty 
in  breathing  while  wearing  a  respirator 
during  a  fit  test  or  during  use,  the 
employer  shall  make  available  to  the 
employee  a  medical  examination  in 
accordance  with  paragraph  (l)(6)(ii)  of 
this  section  to  determine  if  the 
employee  can  wear  a  respirator  while 
performing  the  required  duties. 


(v)  No  employee  shall  be  assigned  a 
task  requiring  the  use  of  a  respirator  if, 
based  upon  his  or  her  most  recent 
examination,  an  examining  physician 
determines  that  the  employee  will  be 
unable  to  continue  to  function  normally 
while  wearing  a  respirator.  If  the 
physician  determines  the  employee 
must  be  limited  in,  or  removed  from  his 
or  her  current  job  because  of  the 
employee's  inability  to  wear  a 
respirator,  the  limitation  or  removal 
shall  be  in  accordance  with  paragraphs 
(1)(11)  and  (12)  of  this  section. 

(4)  Respirator  pt  testing. 

(i)  The  employer  shall  assure  that  the 
respirator  issued  to  the  employee  is 
ntted  properly  and  exhibits  the  least 
possible  facepiece  leakage. 

(ii)  For  each  employee  wearing  a 
tight-fitting,  air  purifying  respirator 
(either  negative  or  positive  pressure) 
who  is  exposed  to  airborne 
concentrations  of  cadmium  that  do  not 
exceed  10  times  the  PEL  (10  x  5  jig/m ' 
=  50  ng/m ').  the  employer  shall  perform 
either  quantitative  or  qualitative  fit 
testing  at  the  time  of  initial  fitting  and 
at  least  annually  thereafter.  If 
quantitative  fit  testing  is  used  for  a 
negative  pressure  respirator,  a  fit  factor 
that  is  at  least  10  times  the  protection 
factor  for  that  class  of  respirators  (Table 
2)  shall  be  achieved  at  testing. 

(iii)  For  each  employee  wearing  a 
tight-fitting  air  purifying  respirator 
(either  negative  or  positive  pressure) 
who  is  exposed  to  airborne 
concentrations  of  cadmium  that  exceed 


10  times  the  PEL  (10  x  5  ^g/m '  =  50  ng/ 
m '),  the  employer  shall  perform 
quantitative  fit  testing  at  the  time  of 
initial  fitting  and  at  least  annually 
thereafter.  For  negative-pressure 
respirators,  a  fit  factor  that  is  at  least  10 
times  the  protection  factor  for  that  class 
of  respirators  (Table  2)  shall  be  achieved 
during  quantitative  fit  testing. 

(iv)  For  each  employee  wearing  a 
tight-fitting,  supplied-air  respirator  or 
self-contained  breathing  apparatus,  the 
employer  shall  perform  quantitative  fit 
testing  at  the  time  of  initial  fitting  and 
at  least  annually  thereafter.  This  shall  be 
accomplished  by  fit  testing  an  air 
purifying  respirator  of  identical  type 
facepiece.  make,  model,  and  size  as  the 
supplied  air  respirator  or  self-contained 
breathing  apparatus  that  is  equipped 
with  HEPA  filters  and  tested  as  a 
surrogate  (substitute)  in  the  negative 
pressure  mode.  A  fit  factor  that  is  at 
least  10  times  the  protection  factor  for 
that  class  of  respirators  (Table  2)  shall 
be  achieved  during  quantitative  fit 
testing.  A  supplied-air  respirator  or  self- 
contained  breathing  apparatus  with  the 
same  type  facepiece,  make,  model,  and 
size  as  the  air  purifying  respirator  with 
which  the  employee  passed  the 
quantitative  fit  test  may  then  be  used  by 
that  employee  up  to  the  protection 
factor  listed  in  Table  2  for  that  class  of 
respirators. 

(v)  Fit  testing  shall  be  conducted  in 
accordance  with  Appendix  C  of  this 
section. 

(h)  Emergency  situations. 
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The  employer  shall  develop  and 
implement  a  written  plan  for  dealing 
with  emergency  situations  involving 
substantial  releases  of  airborne 
cadmium.  The  plan  shall  include 
provisions  for  the  use  of  appropriate 
respirators  and  personal  protective 
equipment.  In  addition,  employees  not 
essential  to  correcting  the  emergency 
situation  shall  be  restricted  from  the 
area  and  normal  operations  halted  in 
that  area  until  the  emergency  is  abated. 

(i)  Protective  work  clothing  and 
equipment. 

(1)  Provision  and  use. 

If  an  employee  is  exposed  to  airborne 
cadmium  above  the  PEL  or  where  skin 
or  eye  irritation  is  associated  with 
cadmium  exposure  at  any  level,  the 
employer  shell  provide  at  no  cost  to  the 
employee,  and  assure  that  the  employee 
uses,  appropriate  protective  work 
clothing  and  equipment  that  prevents 
contamination  of  the  employee  and  the 
employee's  garments.  Protective  work 
clothing  and  equipment  includes,  but  is 
not  limited  to: 

(i)  Coveralls  or  similar  full-body  work 
clothing; 

(ii)  Gloves,  head  coverings,  and  boots 
or  foot  coverings;  and 

(iii)  Face  shields,  vented  goggles,  or 
other  appropriate  protective  equipment 
that  complies  with  29  CFR  1910.133. 

(2)  Removal  and  storage. 

(i)  The  employer  shall  assure  that 
employees  remove  all  protective 
clothing  and  equipment  contaminated 
with  cadmium  at  the  completion  of  the 
work  shift  and  do  so  only  in  change 
rooms  provided  in  accordance  with 
paragraph  (j)(l)  of  this  section. 

(iijTne  employer  shall  assure  that  no 
employee  takes  cadmium-contaminated 
protective  clothing  or  equipment  from 
the  workplace,  except  for  employees 
authorized  to  do  so  for  purposes  of 
laundering,  cleaning,  maintaining,  or 
disposing  of  cadmium  contaminated 
protective  clothing  and  eqiiipment  at  an 
appropriate  location  or  facility  away 
from  the  workplace. 

(iii)  The  employer  shall  assure  that 
contaminated  protective  clothing  and 
equipment,  when  removed  for 
laimdering,  cleaning,  maintenance,  or 
disposal,  is  placed  and  stored  in  sealed, 
impermeable  bags  or  other  closed, 
impermeable  containers  that  are 
designed  to  prevent  dispersion  of 
cadmium  dust. 

(iv)  The  employer  shall  assure  that 
bags  or  containers  of  contaminated 
protective  clothing  and  equipment  that 
are  to  be  taken  out  of  the  change  rooms 
or  the  workplace  for  laundering, 
cleaning,  maintenance  or  disposal  shall 
bear  labels  in  accordance  with 
paragraph  (m)(3)  of  this  section. 


(3)  Cleaning,  replacement,  and 
disposal. 

(i)  The  employer  shall  provide  the 
protective  clothing  and  equipment 
required  by  paragraph  (i)(l)  of  this 
section  in  a  clean  and  dry  condition  as 
often  as  necessary  to  maintain  its 
effectiveness,  but  in  any  event  at  least 
weekly.  The  employer  is  responsible  for 
cleaning  and  laundering  the  protective 
clothing  and  equipment  required  by  this 
paragraph  to  maintain  its  efftMrtiveness 
and  is  also  responsible  for  disposing  of 
such  clothing  and  equipment. 

(ii)  The  employer  also  is  responsible 
for  repairing  or  replacing  required 
protective  clothing  and  equipment  as 
needed  to  maintain  its  effectiveness. 
When  rips  or  tears  are  detected  while  an 
employee  is  working  they  shall  be 
immediately  mended,  or  the  worksuit 
shall  be  immediately  replaced. 

(iii)  The  employer  shall  prohibit  the 
removal  of  cadmium  from  protective 
clothing  and  equipment  by  blowing, 
shaking,  or  any  other  means  that 
disperses  cadmium  into  the  air. 

(iv)  The  employer  shall  assure  that 
any  laundering  of  contaminated 
clothing  or  cleaning  of  contaminated 
equipment  in  the  workplace  is  done  in 
a  manner  that  prevents  the  release  of 
airborne  cadmium  in  excess  of  the 
permissible  exposure  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(v)  The  employer  shall  inform  any 
person  who  launders  or  cleans 
protective  clothing  or  equipment 
contaminated  with  cadmium  of  the 
potentially  harmful  effects  of  exposure 
to  cadmium  and  that  the  clothing  and 
equipment  should  be  laundered  or 
cleaned  in  a  manner  to  effectively 
prevent  the  release  of  airborne  cadmium 
in  excess  of  the  PEL. 

(j)  Hygiene  areas  and  practices., 

(1)  General. 

For  employees  whose  airborne 
exposure  to  cadmium  is  above  the  PEL. 
the  employer  shall  provide  clean  change 
rooms,  handwashing  facilities,  showers, 
and  lunchroom  facilities  that  comply 
with  29  CFR  1910.141. 

(2)  Change  rooms. 

The  employer  shall  assure  that  change 
rooms  are  equipped  with  separate 
storage  facilities  for  street  clothes  and 
for  protective  clothing  and  equipment, 
which  are  designed  to  prevent 
dispersion  of  cadmium  and 
contamination  of  the  employee's  street 
clothes. 

(3)  Showers  and  handwashing 
facilities. 

(i)  The  employer  shall  assure  that 
employees  who  are  exposed  to  cadmium 
above  the  PEL  shower  during  the  end  of 
the  work  shift. 


(ii)  Tlie  employer  shall  assure  that 
employees  whose  airborne  exposure  to 
cadmium  is  above  the  PEL  wash  their 
hands  and  faces  prior  to  eating, 
drinking,  smoking,  chewing  tobacco  or 
gum,  or  applying  cosmetics. 

(4)  Lunchroom  facilities. 

(i)  The  employer  shall  assure  that  the 
lunchroom  facilities  are  readily 
accessible  to  employees,  that  tables  for 
eating  are  maintained  free  of  cadmium, 
and  that  no  employee  in  a  lunchroom 
facility  is  exposed  at  any  time  to 
cadmium  at  or  above  a  concentration  of 
2.5  ^g/m'. 

(ii)  The  employer  shall  assure  that 
employees  do  not  enter  lunchroom 
facilities  with  protective  work  clothing 
or  equipment  unless  surface  cadmium 
has  been  removed  from  the  clothing  and 
equipment  by  HEPA  vacuuming  or  some 
other  method  that  removes  cadmium 
dust  without  dispersing  it. 

(k)  Housekeepms. 

(1)  All  surfaces  snail  be  maintained  as 
free  as  practicable  of  accumulations  of 
cadmium. 

(2)  All  spills  and  sudden  releases  of 
material  containing  cadmium  shall  be 
cleaned  up  as  soon  as  possible. 

(3)  Surfaces  contaminated  with 
cadmium  shall,  wherever  possible,  be 
cleaned  by  vacuuming  or  other  methods 
that  minimize  the  Lkehhood  of 
cadmium  becomins:  air+wme. 

(4)  HEPA-filtered  vacuuming 
equipment  or  equally  effective  filtration 
methods  shall  be  used  for  vacuuming. 
The  equipment  shall  be  used  and 
emptied  in  a  manner  that  minimizes  the 
reentry  of  cadmium  into  the  workplace. 

(5)  Shoveling,  dry  or  wet  sweeping, 
and  brushing  may  be  used  only  where 
vacuuming  or  other  methods  that 
minimize  the  likelihood  of  cadmium 
becoming  airborne  have  been  tried  and 
found  not  to  be  effective. 

(6)  Compressed  air  shall  not  be  used 
to  remove  cadmium  from  any  surface 
unless  the  compressed  air  is  used  in 
conjunction  with  a  ventilation  system 
designed  to  capture  the  dust  cloud 
created  by  the  compressed  air. 

(7)  Waste,  scrap,  debris,  bags, 
containers,  personal  protective 
equipment,  and  clothing  contaminated 
with  cadmium  and  consigned  for 
disposal  shall  be  collected  and  disposed 
of  in  sealed  impermeable  bags  or  other 
closed,  impermeable  containers.  These 
bags  and  containers  shall  be  labeled  in 
accordance  %vith  paragraph  (m)(2)  of  this 
section. 

(1)  Medical  surveillance. 

(1)  General. 

(i)  Scope. 

(A)  Currently  exposed— The  employer 
shall  institute  a  medical  surveillance 
program  for  all  employees  who  are  or 
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may  be  exposed  to  cadmium  at  or  above 
the  action  level  unless  the  employer 
demonstrates  that  the  employee  is  not. 
and  will  not  be,  exposed  at  or  above  the 
action  level  on  30  or  more  days  per  year 
(twelve  consecutive  months);  and. 

(B)  Previously  exposed — ^The 
employer  shall  also  institute  a  medical 
siuveillance  program  for  all  employees 
who  prior  to  the  effective  date  of  this 
section  might  previously  have  been 
exposed  to  cadmium  at  or  above  the 
action  level  by  the  employer,  unless  the 
employer  demonstrates  that  the 
employee  did  not  prior  to  the  effective 
date  of  this  section  work  for  the 
employer  in  jobs  with  exposure  to 
cadmium  for  an  aggregated  total  of  more 
than  60  months. 

(ii)  To  determine  an  employee's 
fitness  for  using  a  respirator,  the 
employer  shall  provide  the  limited 
medical  examination  specified  in 
paragraph  (i)(6)  of  this  section. 

(iii)  liie  employer  shall  assure  that  all 
medical  examinations  and  procedures 
required  by  this  standard  are  performed 
by  or  under  the  supervision  of  a 
licensed  physician,  who  has  read  and  is 
familiar  with  the  health  effects  section 
of  Appendix  A,  the  regulatory  text  of 
this  section,  the  protocol  for  sample 
handling  and  laboratory  selection  in 
Appendix  F,  and  the  questionnaire  of 
Appendix  D.  These  examinations  and 
pr(K»dure8  shall  be  provided  without 
cost  to  the  employee  and  at  a  time  and 
place  that  is  reasonable  and  convenient 
to  employees. 

(iv)  The  employer  shall  assure  that  the 
collecting  and  handling  of  biological 
samples  of  cadmium  in  urine  (CdU), 
cadmium  in  blood  (CdB),  and  beta-2 
microglobulin  in  urine  (^M)  taken 
from  employees  under  this  section  is 
done  in  a  manner  tliat  assures  their 
reliability  and  that  analysis  of  biological 
samples  of  cadmium  in  urine  (CklU), 
cadmium  ui  blood  (Cdfi),  and  beta-2 
microglobulin  in  urine  (^-M)  taken 
from  employees  under  this  section  is 
performed  in  laboratories  with 
demonstrated  proficiency  for  that 
particular  analyte.  (See  Appendix  F.) 

(2)  Initial  examination. 

(i)  The  employer  shall  provide  an 
initial  (preplacement)  examination  to  all 
employees  covered  by  the  medical 
surveillance  program  required  in 
para^ph  (l}(l)(i)  of  this  section.  The 
examination  shall  be  provided  to  those 
employees  within  30  days  after  initial 
assignment  to  a  job  with  exposure  to 
cadmium  or  no  later  than  90  days  after 
the  effective  date  of  this  section, 
whichever  date  is  later. 

(ii)  The  initial  (preplacement)  medical 
examination  shall  include: 


(A)  A  detailed  medical  and  work 
history,  with  emphasis  on:  past,  present, 
and  anticipated  future  exposure  to 
cadmium;  any  history  of  renal, 
cardiovascular,  respiratory, 
hematopoietic,  reproductive,  and/or 
musculo-skeletal  system  dysfunction; 
ciirrent  usage  of  medication  %vith 
potential  nephrotoxic  side-effects;  and 
smoking  history  and  ourent  status;  and 

(B)  Biological  monitoring  that 
includes  the  following  tests: 

(1)  Cadmium  in  urine  (CdU), 
standardized  to  grams  of  creatinine  (g/ 
Cr): 

(2)  Beta-2  microglobulin  in  urine  (^• 
M),  standardized  to  grams  of  creatinine 
(g/Cr),  with  pH  specified,  as  described 
in  Appendix  F;  and  , 

(3)  Cadmium  in  blood  (Cdfi). 
standardized  to  liters  of  whole  blood 
(Iwb). 

(iii)  Recent  examination:  An  initial 
examination  is  not  required  to  be 
provided  if  adequate  records  show  that 
the  employee  has  been  examined  in 
accordance  with  the  requirements  of 
paragraph  (l)(2)(ii)  of  this  section  within 
the  past  12  months.  In  that  case,  such 
records  shall  be  maintained  as  part  of 
the  employee's  medical  record  and  the 
prior  exam  shall  be  treated  as  if  it  were 
an  initial  examination  for  the  purposes 
of  paragraphs  (1)  (3)  and  (4)  of  this 
section. 

(3)  Actions  triggered  by  initial 
biological  monitoring: 

(i)  If  the  results  of  the  initial 
biological  monitoring  tests  show  the 
employee's  CdU  level  to  be  at  or  below 
3  ^g/g  Cr,  ^M  level  to  be  at  or  below 
300  ^ig/g  Cr  and  CdB  level  to  be  at  or 
below  5  ^g/lwb,  then: 

(A)  For  currently  exposed  employees, 
who  are  subject  to  medical  surveillance 
under  paragraph  0)(l)(i)(A)  of  this 
section,  the  employer  shall  provide  the 
minimum  level  of  periodic  medical 
surveillance  in  accordance  with  the 
requirements  in  paragraph  (l)(4)(i)  of 
this  section:  and 

(B)  For  previously  exposed 
employees,  who  are  subject  to  medical 
surveillance  under  paragraph  (l)(l)(i)(B) 
of  this  section,  the  employer  shall 
provide  biological  monitoring  for  CdU, 
^-M,  and  CdB  one  year  after  the  initial 
biological  monitoring  and  then  the 
employer  shall  comply  with  the 
requirements  of  paragraph  (l)(4)(v). 

(ii)  For  all  employees  who  are  subject 
to  medical  surveillance  under  paragraph 
(l)(l)(i),  if  the  results  of  the  initial 
biological  monitoring  tests  show  the 
level  of  CdU  to  exceed  3  ng/g  Cr,  the 
level  of  ^2-M  to  exceed  300  jig/g  Cr,  or 
the  level  of  CdB  to  exceed  5  ^^Iwb,  the 
employer  shall: 


(A)  Within  two  weeks  after  receipt  of 
biological  monitoring  results,  reassess 
the  employee's  occupational  exposure 
to  cadmium  as  follows: 

(1)  reassess  the  employee's  work 
practices  and  personal  hygiene; 

(2)  reevaluate  the  employee's 
respirator  use,  if  any,  and  the  respirator 
proCTam; 

(3)  review  the  hygiene  facilities; 

(4)  reevaluate  the  maintenance  and 
effectiveness  of  the  relevant  engineering 
controls; 

(5)  assess  the  employee's  smoking 
history  and  status; 

(B)  within  30  days  after  the  exposure 
reassessment,  specified  in  (l)(3)(ii)(A), 
take  reasonable  steps  to  correct  any 
deficiencies  found  in  the  reassessment 
that  may  be  responsible  for  the 
employee's  excess  exposure  to 
cadmium;  and, 

(C)  Within  90  days  after  receipt  of 
biological  monitoring  results,  provide  a 
full  medical  examination  to  the 
employee  in  accordance  with  the 
requirements  of  paragraph  (l)(4)(ii)  of 
this  section.  After  completing  the 
medical  examination,  the  examining 
physician  shall  determine  in  a  written 
medical  opinion  whether  to  medically 
remove  the  employee.  If  the  physician 
determines  that  medical  removal  is  not 
necessary,  then  until  the  employee's 
CdU  level  falls  to  or  below  3  ^g/g  Cr, 
^2-M  level  falls  to  or  below  300  ^g/g  Cr 
and  CdB  level  falls  to  or  below  5  ^g/Iwb, 
the  employer  shall: 

(1)  Provide  biological  monitoring  in 
accordance  with  paragraph  (l)(2)(ii)(B) 
of  this  section  on  a  semiannual  basis; 
and 

(2)  Provide  annual  medical 
examinations  in  accordance  with 
parara-aph  (l)(4)(ii)  of  this  section. 

(iii)  For  all  employees  who  are  subject 
to  medical  surveillance  under  paragraph 
(l)(l)(i),  if  the  results  of  the  initial 
biological  monitoring  tests  show  the 
level  of  CdU  to  be  in  excess  of  15  ^g/ 
g  Cr.  or  the  level  of  CdB  to  be  in  excess 
of  15  ^g/lwb,  or  the  level  of  P22-M  to  be 
in  excess  of  1,500  ^g/g  Cr,  the  employer 
shall  comply  with  the  requirements  of 
paragraphs  (l)(3)(ii)(AHB)  of  this 
section.  Within  90  days  after  receipt  of 
biological  monitoring  results,  the 
employer  shall  provide  a  full  medical 
examination  to  the  employee  in 
accordance  with  the  requirements  of 
paragraph  {l)(4)(ii)  of  this  section.  After 
completing  the  medical  examination, 
the  examining  physician  shall 
determine  in  a  written  medical  opinion 
whether  to  medically  remove  the 
employee.  However,  if  the  initial 
biological  monitoring  results  and  the 
biological  monitoring  results  obtained 
during  the  medical  examination  both 
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show  that:  CdU  exceeds  15  ^g/g  Cr;  or 
CdB  exceeds  15  ng/lwb;  or  PaZ-M 
exceeds  1500  ^g/g  Cr,  and  in  addition 
CdU  exceeds  3  ^ig/g  Cr  or  CdB  exceeds 
5  ^g/liter  of  whole  blood,  then  the 
physidaii  shall  medically  remove  the 
employee  from  exposure  to  cadmium  at 
or  above  the  action  level.  If  the  second 
set  of  biological  monitoring  results 
obtained  during  the  medical 
examination  does  not  show  that  a 
mandatory  removal  trigger  level  has 
been  exceeded,  then  the  employee  is  not 
required  to  be  removed  by  the 
mandatory  provisions  of  this  paragraph. 
If  the  employee  is  not  required  to  be 
removed  by  the  mandatory  provisions  of 
this  paragraph  or  by  the  physician's 
determination,  then  until  the 
employee's  CdU  level  falls  to  or  below 
3  jig/g  Cr,  P22-M  level  falls  to  or  below 
300  jig/g  Cr  and  CdB  level  falls  to  or 
below  5  ng/lwb,  the  employer  shall: 

(A)  Periodically  reassess  the 
employee's  occupational  exposure  to 
cadmium; 

(B)  Provide  biological  monitoring  in 
accordance  with  paragraph  (l)(2)(ii)(B) 
of  this  section  on  a  quarterly  basis;  and 

(C)  Provide  semiannual  medical 
examinations  in  accordance  with 
paragraph  (l)(4)(ii)  of  this  section. 

(ivj  For  all  employees  to  whom 
medical  surveillance  is  provided, 
beginning  on  January  1, 1999,  and  in 
lieu  of  paragraphs  (l)(3Mi)-(iii): 

(A)  If  the  results  of  the  initial 
biological  monitoring  tests  show  the 
employee's  CdU  level  to  be  at  cr  below 
3  ^g/g  Cr,  P2-M  level  to  be  at  or  below 
300  j^g  Cr  and  CdB  level  to  be  at  or 
below  5  ^lg/lwb,  then  for  currently 
exposed  employees,  the  employer  shall 
comply  with  the  requirements  of 
paragraph  (l)(3)(i)(A),  and  for  previously 
exposed  employees,  the  employer  shall 
comply  with  the  requirements  of 
paragraph  {l)(3)(i)(B); 

(BJ  If  the  results  of  the  initial 
biological  monitoring  tests  show  the 
level  of  CdU  to  exceed  3  ng/g  Cr,  the 
level  of  PrM  to  exceed  300  |ig/g  Cr,  or 
the  level  of  CdB  to  exceed  5  pg/lwb,  the 
employer  shall  comply  with  the 
requirements  of  paragraphs  (l)(3)(ii){A)- 
(C);  and, 

(C)  If  the  results  of  the  initial 
biological  monitoring  tests  show  the 
level  of  CdU  to  be  in  excess  of  7  jig/g 
Cr,  or  the  level  of  CdB  to  be  in  excess 
of  10  ng/lwb,  or  the  level  of  P2-M  to  be 
in  excess  of  750  ng/g  Cr,  the  employer 
shall:  comply  with  the  requirements  of 
paragraphs  (l)(3)(ii)(AHB);  and.  within 
90  days  after  receipt  of  biological 
monitoring  results,  provide  a  full 
medical  examination  to  the  employee  in 
accordance  with  the  requirements  of 
paragraph  (l)(4)(ii)  of  this  section.  After 


completing  the  medical  examination, 
the  examining  physician  shall 
determine  in  a  written  medical  opinion 
whether  to  medically  remove  the 
employee.  However,  if  the  initial 
biological  monitoring  results  and  the 
biological  monitoring  results  obtained 
during  the  medical  examination  both 
show  that:  CdU  exceeds  7  jig/g  Cr;  or 
CdB  exceeds  10  Hg/lwb;  or  ^-M  exceeds 
750  ng/g  Cr,  and  in  addition  CdU 
exceeds  3  ^ig/g  Cr  or  CdB  exceeds  5  ng/ 
liter  of  whole  blood,  then  the  physician 
shall  medically  remove  the  employee 
from  exposure  to  cadmium  at  or  above 
the  action  level.  If  the  second  set  of 
biological  monitoring  results  obtained 
during  the  medical  examination  does 
not  show  that  a  mandatory  removal 
trigger  level  has  been  exceeded,  then  the 
employee  is  not  required  to  be  removed 
by  the  mandatory  provisions  of  this 
paragraph.  If  the  employee  is  not 
required  to  be  removed  by  the 
mandatory  provisions  of  this  paragraph 
or  by  the  physician's  determination, 
then  until  the  employee's  CdU  level 
falls  to  or  below  3  fig/g  Cr,  P2-M  level 
falls  to  or  below  300  ng/g  Cr  and  CdB 
level  falls  to  or  below  5  ng/lwb.  the 
employer  shall:  periodically  reassess  the 
employee's  occupational  exposure  to 
cadmium;  provide  biological  monitoring 
in  accordance  with  paragraph 
(l)(2)(ii)(B)  of  this  section  on  a  quarterly 
basis;  and  provide  semiannual  medical 
examinations  in  accordance  with 
paragraph  (l)(4)(ii)  of  this  section. 
(4)  Periodic  medical  surveillance. 
(i)  For  each  employee  who  is  covered 
under  paragraph  (l)(l)(i)(A),  the 
employer  shall  provide  at  least  the 
minimum  level  of  periodic  medical 
surveillance,  which  consists  of  periodic 
medical  examinations  and  periodic 
biological  monitoring.  A  periodic 
medical  examination  shall  be  provided 
within  one  year  after  the  initial 
examination  required  by  paragraph  (1)(2) 
and  thereafter  at  least  biennially. 
Biological  sampling  shall  be  provided  at 
least  annually,  either  as  part  of  a 
periodic  medical  examination  or 
separately  as  periodic  biological 
monitoring. 

(ii)  The  periodic  medical  examination 
shall  include: 

(A)  A  detailed  medical  and  work 
history,  or  update  thereof,  with 
emphasis  on:  past,  present  and 
anticipated  future  exposure  to 
cadmium;  smoking  history  and  current 
status;  reproductive  history;  current  use 
of  medications  with  potential 
nephrotoxic  side-effects;  any  history  of 
renal,  cardiovascular,  respiratory, 
hematopoietic,  and/or  musculo-skeletal 
system  dysfunction;  and  as  part  of  the 
medical  and  work  history,  for 


employees  who  wear  respirators, 
questions  3-11  and  25-32  in  Appendix 
D; 

(B)  A  complete  physical  examination 
with  emphasis  on:  blood  pressure,  the 
respiratory  system,  and  the  urinary 
system; 

(CI  A  14  inch  by  17  Inch,  or  a 
reasonably  standard  sized  posterior- 
anterior  chest  X-ray  (after  the  initial  X- 
ray,  the  frequency  of  chest  X-rays  is  to 
be  determined  by  the  examining 
physician): 

(D)  Pulmonary  function  tests, 
including  forced  vital  capacity  (FVC) 
and  forced  expiratory  volume  at  1 
second  (FEVl); 

(E)  Biological  monitoring,  as  required 
in  paracraph  (l)(2)(ii)(B); 

(F)  Blood  analysis,  in  addition  to  the 
analysis  required  under  paragraph 
(l)(2)(ii)(B},  including  blood  urea 
nitrogen,  complete  blood  count,  and 
serum  creatinine; 

(G)  Urinalysis,  in  addition  to  the 
analysis  required  under  paragraph 
(l)(2)(ii)(B).  including  the  determination 
of  albumin,  glucose,  and  total  and  low 
molecular  weight  proteins; 

(H)  For  males  over  40  years  old, 
prostate  palpation,  or  other  at  least  as 
effective  diagnostic  test(s);  and 

(I)  Any  additional  tests  deemed 
appropriate  by  the  examining  physician. 

(iii)  Periodic  biological  monitoring 
shall  be  provided  in  accordance  with 
paragraph  (l)(2)(ii)(B). 

(iv)  It  the  results  of  periodic  biological 
monitoring  or  the  results  of  biological 
monitoring  performed  as  part  of  the 
periodic  medical  examination  show  the 
level  of  the  employee's  CdU,  P2-M,  or 
CdB  to  be  in  excess  of  the  levels 
specified  in  paragraphs  (1)(3}  (ii)  or  (iii); 
or.  beginning  on  January  1, 1999.  in 
excess  of  the  levels  specified  in 
paragraphs  (1)(3)  (ii)  or  (iv)  of  this 
section,  the  employer  shall  take  the 
appropriate  actions  specified  in 
paragraphs  (l)(3)(ii)-(iv)  of  this  section. 

(v)  For  previously  exposed  employees 
under  paragraph  (l)(l){i)(B): 

(A)  If  the  employee's  levels  of  CdU 
did  not  exceed  3  ng/g  Cr.  CdB  did  not 
exceed  5  jig/lwb.  and  ^-M  did  not 
exceed  300  ^g/g  Cr  in  the  initial 
biological  monitoring  tests,  and  if  the 
results  of  the  followup  biological 
monitoring  required  by  paragraph 
(l)(3)(i)(B)  one  year  after  the  initial 
examination  confirm  the  previous 
results,  the  employer  may  discontinue 
all  periodic  medical  surveillance  for 
that  employee. 

(B)  If  the  initial  biological  monitoring 
results  for  CdU,  CdB.  or  PrM  were  in 
excess  of  the  levels  specified  in  (l)(3)(i). 
but  subsequent  biological  monitoring 
resulU  required  by  (l){3)(ii)-(iv)  show 
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that  the  employee's  CdU  levels  no 
longer  exceed  3  ^g/e  Cr.  CdB  levels  no 
longer  exceed  5  ^g/lwb,  and  ^M  levels 
no  longer  exceed  300  ^g/g  Cr,  the 
employer  shall  provide  biological 
monitoring  for  CdU,  CdB,  and  ^^-M  one 
year  after  these  most  recent  biological 
monitoring  results.  If  the  results  of  the 
followup  biological  monitoring, 
specified  in  this  paragraph,  confirm  the 
previous  results,  the  employer  may 
discontinue  all  periodic  medical 
surveillance  for  that  employee. 

(C)  However,  if  the  results  of  the 
follow-up  tests  specified  in  {I)(4)(v)  (A) 
or  (B)  indicate  that  the  level  of  the 
employee's  CdU,  PrM,  or  CdB  exceeds 
these  same  levels,  the  employer  is 
required  to  provide  annual  medical 
examinations  in  accordance  with  the 
provisions  of  paragraph  (l)(4)(ii)  until 
the  results  of  biological  monitoring  are 
consistently  below  these  levels  or  the 
examining  physician  determines  in  a 
written  medical  opinion  that  further 
medical  surveillance  is  not  required  to 
protect  the  employee's  health. 

(vi)  A  routine,  biermial  medical 
examination  is  not  required  to  be 
provided  in  accordance  with  paragraphs 
(I)(3)(i)  and  (1)(4}  if  adequate  medical 
records  show  that  the  employee  has 
been  examined  in  accordance  with  the 
requirements  of  paragraph  (l)(4)(ii) 
within  the  past  12  months.  In  that  case, 
such  records  shall  be  maintained  by  the 
employer  as  part  of  the  employee's 
medical  record,  and  the  next  routine, 
periodic  medical  examination  shall  be 
made  available  to  the  employee  within 
two  years  of  the  previous  examination. 

(5)  Actions  triggered  by  medical 
examinations: 

(i)  If  the  resuhs  of  a  medical 
examination  carried  out  in  accordance 
with  this  section  indicate  any  laboratory 
or  clinical  finding  consistent  with 
cadmium  toxicity  that  does  not  require 
employer  action  under  paragraphs  (1) 
(2),  (3)  or  (4)  of  this  section,  the 
employer,  within  30  days,  shall  reassess 
the  employee's  occupational  exposure 
to  cadmium  and  take  the  following 
corrective  action  until  the  physician 
determines  they  are  no  longer  necessary: 

(A)  Periodically  reassess:  The 
employee's  woric  practices  and  personal 
hygiene;  the  employee's  respirator  use, 
if  any;  the  employee's  smoking  history 
and  status;  the  respiratory  protection 
program:  the  hygiene  facilities;  and  the 
maintenance  and  effectiveness  of  the 
relevant  engineering  controls; 

(B)  Within  30  days  after  the 
reassessment,  take  all  reasonable  steps 
to  correct  the  deficiencies  found  in  the 
reassessment  that  may  be  responsible 
for  the  employee's  excess  exposure  to 
cadmium; 


(C)  Provide  semiannual  medical 
reexaminations  to  evaluate  the  abnormal 
clinical  sign(s)  of  cadmium  toxicity 
until  the  results  are  normal  or  the 
employee  is  medically  removed;  and 

(D)  Where  the  results  of  tests  for  total 
proteins  in  urine  are  abnormal,  provide 
a  more  detailed  medical  evaluation  of 
the  toxic  ef!ects  of  cadmium  on  the 
employee's  renal  system. 

(6)  Examination  for  respirator  use: 

(i)  To  determine  an  employee's  fitness 
for  respirator  use,  the  employer  shall 
provide  a  medical  examination  that 
includes  the  elements  specified  in 
(1)(6)(A)-{D).  This  examination  shall  be 
provided  prior  to  the  employee's  being 
assigned  to  a  job  that  requires  the  use  of 
a  respirator  or  no  later  than  90  days  after 
this  section  goes  into  effect,  whichever 
date  is  later,  to  any  employee  without  a 
medical  examination  within  the 
preceding  12  months  that  satisfies  the 
requirements  of  this  paragraph. 

lA)  A  detailed  medical  and  work 
history,  or  update  thereof,  with 
emphasis  on:  past  exposure  to 
cadmium;  smoking  history  and  current 
status;  any  history  of  renal, 
cardiovascular,  respiratory, 
hematopoietic,  and/or  musculo-skeletal 
system  dysfunction;  a  description  of  the 
job  for  which  the  respirator  is  required; 
and  questions  3-11  and  25-32  in 
Appendix  D; 

(b)  A  blood  pressure  test; 

(C)  Biological  monitoring  of  the 
employee's  levels  of  CdU,  CdB  and  p2- 
M  in  accordance  with  the  requirements 
of  paragraph  (l)(2)(ii)(B),  unless  such 
results  already  have  been  obtained 
within  the  previous  12  months;  and 

(D)  Any  other  test  or  procedure  that 
the  examining  physician  deems 
appropriate. 

lii)  After  reviewing  all  the  information 
obtained  from  the  medical  examination 
required  in  paragraph  n)(6)(i)  of  this 
section,  the  physician  shall  determine 
whether  the  employee  is  fit  to  wear  a 
respirator. 

(lii)  Whenever  an  employee  has 
exhibited  difficulty  in  breathing  during 
a  respirator  fit  test  or  during  use  of  a 
respirator,  the  employer,  as  soon  as 
possible,  shall  provide  the  employee 
with  a  periodic  medical  examination  in 
accordance  with  paragraph  (I)(4)(ii)  to 
determine  the  employee's  fitness  to 
wear  a  respirator. 

(iv)  Where  the  results  of  the 
examination  required  under  paragraph 
(l)(6)(i),  (ii)  or  (iii)  of  this  section  are 
abnormal,  medical  limitation  or 
prohibition  of  respirator  use  shall  be 
considered.  If  the  employee  is  allowed 
to  wear  a  respirator,  the  employee's 
ability  to  continue  to  do  so  shall  be 
periodically  evaluated  by  a  physician. 


(7)  Emergency  examinations: 
(i)  In  addition  to  the  medical 

surveillance  required  in  paragraphs 
(l)(2)-(6)  of  this  section,  the  employer 
shall  provide  a  medical  examination  as 
soon  as  possible  to  any  employee  who 
may  have  been  acutely  exposed  to 
cadmium  because  of  an  emergency. 

(ii)  The  examination  shall  hiclude  the 
requirements  of  paragraph  0)(4)(li).  with 
emphasis  on  the  respiratory  system, 
other  organ  systems  considered 
appropriate  by  the  examining  physician, 
and  symptoms  of  acute  overexposure,  as 
identified  in  Appendix  A  of  this  section 
in  oaragraphs  n(BMlH2)  and  IV. 

(8)  Termination  of  employment 
examination: 

(i)  At  termination  of  employment,  the 
employer  shall  provide  a  medical 
examination  in  accordance  with 
paragraph  {I)(4)(ii)  of  this  section, 
including  a  chest  X-ray.  to  any 
employee  to  whom  at  any  prior  time  the 
employer  was  required  to  provide 
medical  surveillance  under  paragraphs 
(l)(l)(i)  or  (1)(7)  of  this  section.  However, 
if  the  last  examination  satisfied  the 
requirements  of  paragraph  (l){4)(ii)  of 
this  standard  and  was  less  than  six 
months  prior  to  the  date  of  termination, 
no  further  examination  is  required 
unless  otherwise  specified  in 
paragraphs  (l)(3)  or  (l)(5); 

(ii)  However,  for  employees  covered 
by  paragraph  (l)(l){i){B),  if  the  employer 
has  discontinued  all  periodic  medical 
siuA'eillance  under  (l)(4)(v),  no 
termination  of  employment  medical 
examination  is  required. 

(9)  Information  provided  to  the 
physician: 

The  employer  shall  provide  the 
following  information  to  the  examining 
physician: 

(i)  A  copy  of  this  standard  and 
appendices; 

(ii)  A  description  of  the  affected 
employee's  former,  ciurent,  and 
anticipated  duties  as  they  relate  to  the 
employee's  occupational  exposure  to 
cadmium; 

(iii)  The  employee's  former,  current, 
and  anticipated  future  levels  of 
occupational  exposure  to  cadmium; 

(iv)  A  description  of  any  personal 
protective  equipment,  including 
respirators,  used  or  to  be  used  by  the 
employee,  including  when  and  for  how 
long  the  employee  has  used  that 
equipment;  and 

(v)  Relevant  results  of  previous 
biological  monitoring  and  medical 
examinations. 

(10)  Physician's  written  medical 
opinion: 

(i)  The  employer  shall  promptly 
obtain  a  written,  signed  medical  opinion 
from  the  examining  physician  for  each 
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medical  examination  performed  on  each 
employee.  This  written  opinion  shall 
contain: 

(A)  The  physician's  diagnosis  for  the 
employee; 

(B)  The  physician's  opinion  as  to 
whether  the  employee  has  any  detected 
medical  condition(s)  that  would  place 
the  employee  at  increased  risk  of 
material  impairment  to  health  from 
further  exposure  to  cadmium,  including 
any  indications  of  potential  cadmium 
toxicity; 

(C)  The  results  of  any  biological  or 
other  testing  or  related  evaluations  that 
directly  assess  the  employee's 
absorption  of  cadmium; 

P)  Any  recommended  removal  from, 
or  limitation  on  the  activities  or  duties 
of  the  employee  or  on  the  employee's 
use  of  personal  protective  equipment, 
such  as  respirators; 

(E)  A  statement  that  the  physician  has 
clearly  and  carefully  explained  to  the 
employee  the  results  of  the  medical 
examination,  including  all  biological 
monitoring  results  and  any  medical 
conditions  related  to  cadmium  exposure 
that  require  further  evaluation  or 
treatment,  and  any  limitation  on  the 
employee's  diet  or  use  of  medications. 

(li)  "The  employer  promptly  shall 
obtain  a  copy  of  the  results  of  any 
biological  monitoring  provided  by  an 
employer  to  an  employee  independently 
of  a  medical  examination  under 
paragraphs  (1)(2)  and  (1){4),  and,  in  lieu 
of  a  vkTitten  medical  opinion,  an 
explanation  sheet  explaining  those 
results. 

(iii)  The  employer  shall  instruct  the 
physician  not  to  reveal  orally  or  in  the 
written  medical  opinion  given  to  the 
employer  specific  findings  or  diagnoses 
unrelated  to  occupational  exposure  to 
cadmium. 

(11)  Medical  Removal  Protection 
(MRP): 

(i)  General. 

(A)  The  employer  shall  temporarily 
remove  an  employee  from  work  where 
there  is  excess  exposure  to  cadmium  on 
each  occasion  that  medical  removal  is 
required  under  paragraphs  (1)(3),  (1){4). 
or  (1)(6)  of  this  section  and  on  each 
occasion  that  a  physician  determines  in 
a  written  medical  opinion  that  the 
employee  should  be  removed  from  such 
exposure.  The  physician's 
determination  may  be  based  on 
biological  monitoring  results,  inability 
to  wear  a  respirator,  evidence  of  illness, 
other  signs  or  symptoms  of  cadmium- 
related  dysfunction  or  disease,  or  any 
other  reason  deemed  medically 
sufficient  by  the  physician. 

(B)  The  employer  shall  medically 
remove  an  employee  in  accordance  with 
paragraph  {1)(11)  of  this  section 


regardless  of  whether  at  the  time  of 
removal  a  job  is  available  into  which  the 
removed  employee  may  be  transferred. 

(C)  Whenever  an  employee  is 
medically  removed  under  paragraph 
(1)(11}  of  this  section,  the  employer  shall 
transfer  the  removed  employee  to  a  job 
where  the  exposure  to  cadmium  is 
within  the  permissible  levels  specified 
in  that  paragraph  as  soon  as  one 
becomes  available. 

(D)  For  any  employee  who  is 
medically  removed  under  the  provisions 
of  paragraph  (l)(ll){i)  of  this  section,  the 
employer  shall  provide  follow-up 
biological  monitoring  in  accordance 
with  (l}{2){ii)(B)  at  least  every  three 
months  and  follow-up  medical 
examinations  semi-annually  at  least 
every  six  months  until  in  a  written 
medical  opinion  the  examining 
physician  determines  that  either  the 
employee  may  be  returned  to  his/her 
former  job  status  as  specified  under 
(l)(ll)(iv)-{v)  or  the  employee  must  be 
permanently  removed  from  excess 
cadmium  exposure. 

(E)  The  employer  may  not  return  an 
employee  who  has  been  medically 
removed  for  any  reason  to  his/her 
former  job  status  imtil  a  physician 
determines  in  a  written  medical  opinion 
that  continued  medical  removal  is  no 
longer  necessary  to  protect  the 
employee's  health. 

(li)  Where  an  employee  is  found  unfit 
to  wear  a  respirator  under  paragraph 
(l}(6)(ii),  the  employer  shall  remove  the 
employee  from  work  where  exposure  to 
cadmium  is  above  the  PEL. 

(iii)  Where  removal  is  based  on  any 
reason  other  than  the  employee's 
inability  to  wear  a  respirator,  the 
employer  shall  remove  the  employee 
from  work  where  exposure  to  cadmium 
is  at  or  above  the  action  level. 

(iv)  Except  as  specified  in  paragraph 
(l)(ll)(v),  no  employee  who  was 
removed  because  his/her  level  of  CdU, 
CdB  and/or  Pi-M  exceeded  the  medical 
removal  trigger  levels  in  paragraph  (1)(3) 
or  (1)(4)  may  be  returned  to  work  with 
exposure  to  cadmium  at  or  above  the 
action  level  until  the  employee's  levels 
of  CdU  fall  to  or  below  3  ng/g  Cr,  CdB 
falls  to  or  below  5  jig/lwb,  and  p2-M  falls 
to  or  below  300  jig/g  Cr. 
'(v)  However,  when  in  the  examining 
physician's  opinion  continued  exposure 
to  cadmium  will  not  pose  an  increased 
risk  to  the  employee's  health  and  there 
are  special  circumstances  that  make 
continued  medical  removal  an 
inappropriate  remedy,  the  physician 
shall  fully  discuss  these  matters  with 
the  employee,  and  then  in  a  written 
determination  may  return  a  worker  to 
his/her  former  job  status  despite  what 
would  otherwise  be  unacceptably  high 


biological  monitoring  results. 
Thereafter,  the  returned  employee  shall 
continue  to  be  provided  with  medical 
surveillance  as  if  he/she  were  still  on 
medical  removal  until  the  employee's 
levels  of  CdU  fall  to  or  below  3  ^g/g  Cr. 
CdB  falls  to  or  below  5  ng/lwb.  and  ^2- 
M  falls  to  or  below  300  jig/g  Cr. 

(vi)  Where  an  employer,  although  not 
required  by  (l)(ll)(i)-{iii)  of  this  section 
to  do  so.  removes  an  employee  from 
exposure  to  cadmium  or  otherwise 
places  limitations  on  an  employee  due 
to  the  effects  of  cadmium  exposure  on 
the  employee's  medical  condition,  the 
employer  shall  provide  the  same 
medical  removal  protection  benefits  to 
that  employee  under  paragraph  (1)(12)  as 
would  have  been  provided  had  Uie 
removal  been  required  under  paragraph 
(l)(ll){i)-(iii)  of  this  section. 

(12)  Medical  Removal  Protection 
Benefits  (MRPB). 

(i)  The  employer  shall  provide  MRPB 
for  up  to  a  maximum  of  18  months  to 
an  employee  each  time  and  while  the 
employee  is  temporarily  medically 
removed  under  paragraph  (1)(11)  of  this 
section. 

(ii)  For  purposes  of  this  section,  the 
requirement  that  the  employer  provide 
MiU'B  means  that  the  employer  shall 
maintain  the  total  normal  earnings, 
seniority,  and  all  other  employee  rights 
and  benefits  of  the  removed  employee, 
including  the  employee's  right  to  his/ 
her  former  job  status,  as  if  the  employee 
had  not  been  removed  bom  the 
employee's  job  or  otherwise  medically 
limited. 

(iii)  Where,  after  18  months  on 
medical  removal  because  of  elevated 
biological  monitoring  results,  the 
employee's  monitoring  results  have  not 
declined  to  a  low  enough  level  to  permit 
the  employee  to  be  returned  to  his/her 
former  job  status: 

(A)  The  employer  shall  make 
available  to  the  employee  a  medical 
examination  pursuant  to  this  section  in 
order  to  obtain  a  final  medical 
determination  as  to  whether  the 
employee  may  be  returned  to  his/her 
former  job  status  or  must  be 
permanently  removed  from  excess 
cadmium  exposure;  and 

(B)  The  employer  shall  assure  that  the 
final  medical  determination  indicates 
whether  the  employee  may  be  returned 
to  his/her  former  job  status  and  what 
steps,  if  any,  should  be  taken  to  protect 
the  employee's  health. 

(iv)  The  employer  may  condition  the 
provision  of  MRPB  upon  the  employee's 
participation  in  medical  surveillance 
provided  in  accordance  with  this 
section. 

(13)  Multiple  physician  review. 
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(i)  If  the  employer  selects  the  initial 
physician  to  conduct  any  medical 
examination  or  consultation  provided  to 
an  employee  under  this  section,  the 
employee  may  designate  a  second 
physician  to: 

(a)  Review  any  Rndings, 
determinations,  or  recommendations  of 
the  initial  physician;  and 

(B)  Conduct  such  examinations, 
consuhations,  and  laboratory  tests  as  the 
second  physician  deems  necessary  to 
facilitate  this  review. 

(ii)  The  employer  shall  promptly 
notify  an  employee  of  the  right  to  seek 
a  second  medical  opinion  after  each 
occasion  that  an  initial  physician 
provided  by  the  employer  conducts  a 
medical  examination  or  consultation 
pursuant  to  this  section.  The  employer 
may  condition  its  participation  in.  and 
payment  for,  multiple  physician  review 
upon  the  employee  doing  the  following 
within  fifteen  (15)  days  after  receipt  of 
this  notice,  or  receipt  of  the  initial 
ph)rsician's  written  opinion,  whichever 
is  later 

(A)  Informing  the  employer  that  he  or 
she  intends  to  seek  a  medical  opinion; 
and 

(B)  Initiating  steps  to  make  an 
appointment  with  a  second  physician. 

(iii)  If  the  findings,  determinations,  or 
recoDunendations  of  the  second 
physician  differ  from  these  of  the  initial 
physician,  then  the  employer  and  the 
employee  shall  assure  that  efforts  are 
made  for  the  two  physicians  to  resolve 
any  disagreement. 

(iv)  If  tne  two  physicians  have  been 
unable  to  quickly  resolve  their 
disagreement,  then  the  employer  and 
the  employee,  through  their  respective 
physicians,  shall  designate  a  third 
physician  to: 

(A)  Review  any  findings, 
determinations,  or  recommendations  of 
the  other  two  physicians;  and 

(B)  Conduct  such  examinations, 
consultations,  laboratory  tests,  and 
discussions  with  the  other  two 
physicians  as  the  third  physician  deems 
necessary  to  resolve  the  disagreement 
among  them. 

(v)  The  employer  shall  act 
consistently  with  the  findings, 
determinations,  and  recommendations 
of  the  third  physician,  unless  the 
employer  and  the  employee  reach  an 
agreement  that  is  consistent  with  the 
recommendations  of  at  least  one  of  the 
other  two  physicians. 

(14)  Ahemate  physician 
detennination. 

The  employer  and  nn  employee  or 
designated  employee  repreeentative  may 
agree  upon  the  use  of  any  alternate  form 
of  physician  determination  in  lieu  of  the 
multiple  physician  review  provided  by 


paragraph  (1H13)  of  this  section,  so  long 
as  the  alternative  is  expeditious  and  at 
least  as  protective  of  the  employee. 

(15)  Information  the  employer  must 
provide  the  employee. 

(i)  The  employer  shall  provide  a  copy 
of  the  physician's  written  medical 
opinion  to  the  examined  employee 
within  two  weeks  after  receipt  thereof 

(ii)  The  employer  shall  provide  the 
employee  with  a  copy  of  the  employee's 
biological  monitoring  results  and  an 
explanation  sheet  explaining  the  results 
within  two  weeks  after  receipt  thereof 

(iii)  Within  30  days  after  a  request  by 
an  employee,  the  employer  shall 
provide  the  employee  with  the 
information  the  employer  is  required  to 
provide  the  examining  physician  under 
paragraph  (I)(9)  of  this  section. 

(16)  Reporting. 

In  addition  to  other  medical  events  ■ 
that  are  required  to  be  reported  on  the 
OSHA  Form  No.  200.  the  employer  shall 
report  any  abnormal  condition  or 
disorder  caused  by  occupational 
exposure  to  cadmium  associated  with 
employment  as  specified  in  Chapter 
( V)(E)  of  the  Reporting  Guidelines  for 
Occupational  Injuries  and  Illnesses. 

(m)  Communication  of  cadmium 
hazards  to  employees. 

(1)  General. 

In  communications  concerning 
cadmium  hazards,  employers  shall 
comply  with  the  requirements  of 
OSHA's  Hazard  Communication 
Standard,  29  CFR  1910.1200,  including 
but  not  limited  to  the  requirements 
concerning  warning  signs  and  labels, 
material  safety  data  sheets  (MSDS),  and 
employee  information  and  training.  In 
addition,  employers  shall  comply  with 
the  following  requirements: 

(2)  Warning  signs. 

(i)  Warning  signs  shall  be  provided 
and  displayed  in  regulated  areas.  In 
addition,  warning  signs  shall  be  posted 
at  all  approaches  to  regulated  areas  so 
that  an  employee  may  read  the  signs 
and  take  necessary  protective  steps 
before  entering  the  area. 

(ii)  Warning  signs  required  by 
paragraph  (m)(2)(i)  of  this  section  shall 
bear  the  following  information: 

DANGER 

CADMIUM 

CANCER  HAZARD 

CAN  CAUSE  LUNG  AND  KIDNEY  DISEASE 

ALTTHORIZED  PERSONNEL  ONLY 

RESPIRATORS  REQUIRED  IN  THIS  AREA 

(iii)  The  employer  shall  assure  that 
signs  required  by  this  paragraph  are 
illuminated,  cleaned,  and  maintained  as 
necessary  so  that  the  legend  is  readily 
visible. 

(3)  Warning  labels. 

(i)  Shipping  and  storage  containers 
containing  cadmium,  cadmium 


compounds,  or  cadmium  contaminated 
clothing,  equipment,  waste,  scrap,  or 
debris  shall  bear  appropriate  warning 
labels,  as  specified  in  paragraph 
(m)(3)(ii)  of  this  section. 

(ii)  The  warning  labels  shall  include 
at  least  the  following  information: 

DANGER 

CONTAINS  CADMIUM 

CANCER  HAZARD 

AVOID  CREATING  DUST 

CAN  CAUSE  LUNG  AND  KIDNEY  DISEASE 

(iii)  Where  feasible,  installed 
cadmium  products  shall  have  a  visible 
label  or  other  indication  that  cadmium 
is  present. 

(4)  Employee  information  and 
training. 

(i)  The  employer  shall  Institute  a 
training  program  for  all  employees  who 
are  potentially  exposed  to  cadmium, 
assure  employee  participation  in  the 
program,  and  maintain  a  record  of  the 
contents  of  such  program. 

(ii)  Training  shall  be  provided  prior  to 
or  at  the  time  of  initial  assignment  to  a 
job  involving  potential  exposure  to 
cadmium  and  at  least  annually 
thereafter. 

(iii)  The  employer  shall  make  the 
training  program  imderstandable  to  the 
employee  and  shall  assure  that  each 
employee  is  informed  of  the  following: 

(A)  The  health  hazards  associated 
with  cadmium  exposure,  with  special 
attention  to  the  information 
incorporated  in  Appendix  A  to  this 
section; 

(B)  The  quantity,  location,  manner  of 
use,  release,  and  storage  of  cadmium  in 
the  workplace  and  the  specific  nature  of 
operations  that  could  result  in  exposure 
to  cadmium,  especially  exposures  above 
the  PEL; 

(C)  The  engineering  controls  and  work 
practices  associated  with  the  employee's 
job  assignment; 

(D)  The  measures  employees  can  take 
to  protect  themselves  from  exposure  to 
cadmium,  including  modification  of 
such  habits  as  smoking  and  personal 
hygiene,  and  specific  procedures  the 
employer  has  implemented  to  protect 
employees  from  exposure  to  cadmium 
such  as  appropriate  work  practices, 
emergency  procedures,  and  the 
provision  of  personal  protective 
equipment; 

(E)  The  purpose,  proper  selection, 
fitting,  proper  use,  and  limitations  of 
respirators  and  protective  clothing; 

(r)  The  purpose  and  a  description  of 
the  medical  surveillance  program 
required  by  paragraph  (1)  of  this 
standard; 

(G)  The  contents  of  this  section  and 
its  appendices,  and, 

(H)  The  employee's  rights  of  access  to 
records  under  $  1010.20  (e)  and  (g). 
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(iv)  Additional  access  to  information 
and  training  program  and  materials. 

(A)  The  employer  shall  make  a  copy 
of  this  section  and  its  appendices 
readily  available  without  cost  to  all 
affected  employees  and  shall  provide  a 
copy  if  requested. 

(B)  The  employer  shall  provide  to  the 
Assistant  Seoetary  or  the  Director,  upon 
request,  all  materials  refating  to  the 
employee  information  and  the  training 
program. 

(n)  Recordkeeping. 

(1)  Exposure  Monitoring. 

(i)  The  employer  shall  establish  and 
keep  an  accurate  record  of  all  air 
monitoring  for  cadmium  in  the 
workplace. 

(ii)  This  record  shall  include  at  least 
the  following  information: 

(A)  The  monitoring  date,  duration, 
and  results  in  terms  of  an  8-hour  TWA 
of  each  sample  taken; 

(B)  The  name,  social  security  number, 
and  job  classification  of  the  employees 
monitored  and  of  all  other  employees 
whose  exposures  the  monitoring  is 
intended  to  represent; 

(C)  A  description  of  the  sampling  and 
analytical  methods  used  and  evidence 
of  their  accuracy; 

P)  The  type  of  respiratory  protective 
device,  if  any,  worn  by  the  monitored 
employee: 

(E)  A  iMitation  of  any  other  conditions 
that  might  have  affected  the  monitoring 
results.  » 

(iii)  The  employer  shall  maintain  this 
record  for  at  least  thirty  (30)  yaars,  in 
accordance  with  29.CFR  1910.20. 

(2)  Objective  data  for  exemption  from 
requirement  for  initio]  monitoring. 

(i)  For  purposes  of  this  section, 
objective  data  are  information 
demonstrating  that  a  particular  product 
or  material  containing  cadmium  or  a 
specific  process,  o]>eration,  or  activity 
involving  cadmium  caimot  release  dust 
or  fumes  in  concentrations  at  or  above 
the  action  level  even  under  the  worst- 
case  release  conditions.  Objective  data 
can  be  obtained  from  an  industry-wide 
study  or  from  laboratory  product  test 
results  from  manufacturers  of  cadmium- 
containing  products  or  materials.  The 
data  the  employer  uses  from  an 
industry-wide  survey  must  be  obtained 
under  workplace  conditions  closely 
resembling  the  processes,  types  of 
material,  control  methods,  work 
practices  and  environmental  conditions 
in  the  employer's  current  operations. 

(ii)  The  employer  shall  establish  and 
maintain  a  record  of  the  objective  data 
for  at  least  30  years. 
(3)  Medical  suiveillance. 
(i)  The  employer  shall  establish  and 
maintain  an  accurate  record  for  each 
employee  covered  by  medical 


surveillance  under  paragraph  (lMl){i)  of 
this  section. 

(ii)  The  record  shall  include  at  least 
the  following  information  about  the 
employee: 

(A)  Name,  social  security  number,  and 
description  of  the  duties; 

(B)  A  copy  of  the  physician's  written 
opinions  and  an  explanation  sheet  for 
biological  monitoring  results; 

(C)  A  copy  of  the  medical  history,  and 
the  results  of  any  physical  examination 
and  all  test  results  that  are  required  to 
be  provided  by  this  section,  including 
biological  tests.  X-rays,  pulmonary 
function  tests,  etc.,  or  that  have  been 
obtained  to  further  evaluate  any 
condition  that  might  be  related  to 
cadmium  exposure; 

(D)  The  employee's  medical 
symptoms  that  might  be  related  to 
exposure  to  cadmium;  and 

(E)  A  copy  of  the  information 
provided  to  the  physician  as  required  by 
paragraph  (l)(9)(ii)-(v)  of  this  settion. 

(iii)  "The  employer  shall  assuru  that 
this  record  is  maintained  for  the 
duration  of  employment  plus  thirty  (30) 
years,  in  accordance  with  29  CFR 
1910.20. 

(4)  Training. 

The  employer  shall  certify  that 
employees  have  been  trained  by 
preparing  a  certification  record  which 
includes  the  identity  of  the  person 
trained,  the  signature  of  the  employer  or 
the  person  who  conducted  the  training, 
and  the  data  the  training  was 
completed.  The  certification  records 
shall  be  prepared  at  the  completion  of 
training  and  shall  be  maintained  on  file 
for  one  (1)  year  beyond  the  date  of 
training  of  that  employee. 

(5)  Availability. 

(i)  Except  as  otherwise  provided  for  in 
this  section,  access  to  all  records 
required  to  be  maintained  by  paragraphs 
(n}(lH4)  of  this  section  shall  be  in 
accordance  with  the  provisions  of  29 
CFR  1910.20. 

(ii)  Within  15  days  after  a  request,  the 
employer  shall  make  an  employee's 
medical  records  required  to  be  kept  by 
paragraph  (n)(3)  of  this  section  available 
for  examination  and  copying  to  the 
subject  employee,  to  designated 
representatives,  to  anyone  having  the 
specific  written  consent  of  the  subject 
employee,  and  after  the  employee's 
death  or  incapacitation,  to  the 
employee's  family  members. 

(6)  Transfer  of  records. 
Whenever  an  employer  ceases  to  do 

business  and  there  is  no  successor 
employer  to  receive  and  retain  records 
for  the  prescribed  period  or  the 
employer  intends  to  dispose  of  any 
records  required  to  be  preserved  for  at 
least  30  years,  the  employer  shall 


comply  with  the  requirements 
concerning  transfer  of  records  set  forth 
in  29  CFR  1910.20  (h). 

(0)  Observation  of  monitoring. 

(1)  Employee  observation. 

The  employer  shall  provide  affiected 
employees  or  their  designated 
representatives  an  opportunity  to 
observe  any  monitoring  of  employee 
exposure  to  cadmium. 

(2)  Observation  procedures. 
When  observation  of  monitodng 

requires  entry  into  an  area  where  the 
use  of  protective  clothing  or  equipment 
is  required,  the  employer  shall  provide 
the  observer  with  that  clothing  and 
equipment  and  shall  assure  that  the 
ol)server  uses  such  clothing  and 
equipment  and  complies  with  all  other 
applicable  safety  and  health  procedures. 

(p)  Dates. 

(\)  Effective  date. 

This  section  became  eff^ective 
December  14, 1992. 

(2)  Start-up  dates. 

All  obligations  of  this  section 
commence  on  the  effective  date  except 
as  follows: 

(i)  Exposure  monitoring.  FjccepI  for 
small  businesses  (nineteen  (19)  or  fewer 
employees],  initial  monitoring  required 
by  paragraph  (d)(2)  of  this  section  shall 
be  completed  as  soon  as  possible  and  in 
any  event  no  later  than  60  days  after  the 
effective  date  of  this  standard.  For  small 
businesses,  initial  monitoring  required 
by  paragraph  (d)(2)  of  this  section  shall 
be  completed  as  soon  as  possible  and  in 
any  event  no  later  than  120  days  after 
the  effective  date  of  this  standard. 

(ii)  Regulated  areas.  Except  for  small 
business,  defined  under  paragraph 
(p)(2)(i)  of  this  section,  regulated  areas 
required  to  be  estabhshed  by  paragraph 
(e)  of  this  section  shall  be  set  up  as  soon 
as  possible  after  the  results  of  exposure 
monitoring  are  known  and  in  any  event 
no  later  than  90  days  after  the  effective 
date  of  this  section.  For  small 
businesses,  regulated  areas  required  to 
be  established  by  paragraph  (e)  of  this 
section  shall  be  set  up  as  soon  as 
possible  after  the  results  of  exposure 
monitoring  are  known  and  in  any  event 
no  later  than  150  days  after  the  effective 
date  of  this  section. 

(iii)  Respiratory  protection.  Except  for 
small  businesses,  defined  under 
paragraph  (p)(2)(i)  of  this  section, 
respiratory  protection  required  by 
paragraph  (g)  of  this  section  shall  be 
provided  as  soon  as  possible  and  in  any 
event  no  later  than  90  days  after  the 
effective  date  of  this  section.  For  small 
businesses,  respiratory  protection 
required  by  pjaragraph  (g)  of  this  section 
shall  be  provided  as  soon  as  possible 
and  in  any  event  no  later  than  150  days 
after  the  effective  date  of  this  section. 
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(iv)  Compliance  progmm.  Written 
compliance  programs  required  by 
paragraph  (0(2)  of  this  section  shall  be 
completed  and  available  for  insptection 
and  copying  as  soon  as  possible  and  in 
any  event  no  later  than  1  year  after  the 
effective  date  of  this  section. 

(v)  Methods  of  compliance.  The 
engineering  controls  required  by 
paragraph  (f)(l]  of  this  section  shall  be 
implemented  as  soon  as  possible  and  in 
any  event  no  later  than  two  (2)  years 
after  the  effective  date  of  this  section. 
Work  practice  controls  shall  be 
implemented  as  soon  as  possible.  Work 
practice  controls  that  are  directly  related 
to  engineering  controls  to  be 
implemented  in  accordance  with  the 
compliance  plan  shall  be  implemented 
as  soon  as  possible  after  such 
engineering  controls  are  implemented. 
.  fvi)  Hygiene  and  lunchroom  facilities. 

(A)  Handwashing  facilities, 
permanent  or  temporary,  shall  be 
provided  in  accordance  with  29  CFR 
1910.141(d)  (l)and  (2)  as  soon  as 
possible  and  in  any  event  no  later  than 
60  days  after  the  effective  date  of  this 
section. 

(B)  Change  rooms,  showers,  and 
lunchroom  facilities  shall  be  completed 
as  soon  as  possible  and  in  any  event  no 
later  than  1  year  after  the  effective  date 
of  this  section. 

(vii)  Employee  information  and 
training.  Except  for  small  businesses, 
defined  under  paragraph  (p)(2)(i)  above, 
employee  information  and  training 
required  by  paragraph  (m)(4)  of  this 
standard  shall  be  provided  as  soon  as 
possible  and  in  any  event  no  later  than 
90  days  after  the  effective  date  of  this 
standard.  For  small  businesses, 
employee  information  and  training 
required  by  paragraph  (m)(4)  of  this 
standard  shall  be  provided  as  soon  as 
possible  and  in  any  event  no  later  than 
180  days  after  the  effective  date  of  this 
standard. 

(viii)  Medical  surveillance.  Except  for 
small  businesses,  defined  under 
paragraph  (p)(2)(i)  above,  initial  medical 
examinations  required  by  paragraph  (1) 
of  this  standard  shall  be  provided  as 
soon  as  possible  and  in  any  event  no 
later  than  90  days  after  the  effective  date 
of  this  standard.  For  small  businesses, 
initial  medical  examinations  required 
by  paragraph  (1)  of  this  standard  shall  be 
provided  as  soon  as  possible  and  in  any 
event  no  later  than  180  days  after  the 
effective  date  of  this  standard. 

(q)  Appendices. 

(1)  Appendix  C  to  this  section  is 
incorporated  as  part  of  this  section,  and 
compliance  with  its  contents  is 
mandatory. 

(2)  Except  where  portions  of 
appendices  A.  B,  D,  E.  and  F  to  this 


section  are  expressly  incorporated  in 
requirements  of  this  section,  these 
appendices  are  purely  informational 
and  are  not  intended  to  create  any 
additional  obligations  not  otherwise 
imposed  or  to  detract  from  any  existing 
obligations. 

Appendix  A— Subatance  Safety  Data  Sheet 

Cadmium 

/.  Substance  Identification 

A.  Substance:  Cadmium. 

B.  8-Hour,  Time-weighted-average, 
Permissible  Exposure  Limit  (TWA  PEL): 

1.  TWA  PEL:  Five  micrograms  of  cadmium 
per  cubic  meter  of  air  5  Hg/m'.  time- weighted 
average  (TWA)  for  an  8-hour  workday. 

C  Appearance:  Cadmium  metal — soft, 
blue-white,  malleable,  lustrous  metal  or 
grayish-white  powder.  Some  cadmium 
compounds  may  also  appear  as  a  brown, 
yellow,  or  red  powdery  substance. 

//.  Health  Hazard  Data 

A.  Routes  of  Exposure. 

Cadmium  can  cause  local  skin  or  eye 
irritation.  Cadmium  can  affect  your  health  if 
you  inhale  it  or  if  you  swallow  it. 

B.  Effects  of  Overexposure 

1.  Short-term  (acute)  exposure:  Cadmium  is 
much  more  dangerous  by  inhalation  than  by 
ingestion.  High  exposures  to  cadmium  that 
may  be  immediately  dangerous  to  life  or 
health  occur  in  jobs  where  workers  handle 
large  quantities  of  cadmium  dust  or  fume; 
heat  cadmium-containing  compounds  or 
cadmium-coated  surfaces;  weld  with 
cadmium  solders  or  cut  cadmium-containing 
materials  such  as  l>olts. 

2.  Severe  exposure  may  occur  Iwfore 
symptoms  appear.  Early  symptoms  may 
include  mild  irritation  of  the  upper 
respiratory  tract,  a  sensation  of  constriction 
of  the  throat,  a  metallic  taste  and/or  a  cough. 
A  period  of  1-10  hours  may  precede  the 
onset  of  rapidly  progressing  shortness  of 
breath,  chest  pain,  and  flu-like  s>'mptoms 
with  weakness,  fever,  headache,  chills, 
sweating  and  muscular  pain.  Acute 
pulmonary  edema  usually  develops  within 
24  hours  and  reaches  a  maximum  by  three 
days.  If  death  from  asphyxia  does  not  occur, 
sjTnptoms  may  resolve  within  a  week. 

3.  Long-term  (chronic)  exposure.  Repeated 
or  long-term  exposure  to  cadmium,  even  at 
relatively  low  concentrations,  may  result  in 
kidney  damage  and  an  increased  risk  of 
cancer  of  the  lung  and  of  the  prostate. 

Q  Emergency  First  Aid  Procedures 

1.  Eye  exposure:  Direct  contact  may  cause 
redness  or  pain.  Wash  eyes  immediately  with 
large  amounts  of  water,  lifting  the  upper  and 
lower  eyelids.  Get  medical  attention 
immediately. 

2.  Skin  exposure:  Direct  contact  may  result 
in  irritation.  Remove  contaminated  clothing 
and  shoes  immediately.  Wash  affected  area 
with  soap  or  mild  detergent  and  large 
amounts  of  water.  Get  medical  attention 
immediately. 

3.  Ingestion:  Ingestion  may  result  in 
vomiting,  atxiominal  pain,  nausea,  diarrhea, 
headache  and  sore  throat.  Treatment  for 


symptoms  must  be  administered  by  medical 
personnel.  Under  no  circumstances  should 
the  employer  allow  any  person  whom  he 
retains,  employs,  supervises  or  controls  to 
engage  in  therapeutic  chelation.  Such 
treatment  is  likely  to  translocate  cadmium 
from  pulmonary  or  other  tissue  to  renal 
tissue.  Get  medical  attention  immediately. 

4.  Inhalation:  If  large  amounts  of  cadmium 
are  inhaled,  the  exposed  [)erson  must  he 
moved  to  fresh  air  at  once.  If  breathing  has 
stopped,  perform  cardiopulmonary 
resuscitation.  Administer  oxygen  if  available. 
Keep  the  affected  person  warm  and  at  rest. 
Get  medical  attention  immediately. 

5.  Rescue:  Move  the  affected  person  from 
the  hazardous  exposure.  If  the  exposed 
person  has  been  overcome,  attempt  rescue 
only  after  notifying  at  least  one  other  person 
of  the  emergency  and  putting  into  effect 
established  emergency  procedures.  Do  not 
become  a  casualty  yourself.  Understand  your 
emergency  rescue  procedures  and  know  the 
location  of  the  emergency  equipment  before 
the  need  arises. 

///.  Employee  Information 

A.  Protective  Clothing  and  Equipment 

1.  Respirators:  You  may  be  required  to 
wear  a  respirator  for  non-routine  activities;  in 
emergencies;  while  your  employer  is  in  the 
process  of  reducing  cadmium  exposures 
through  engineering  controls;  and  where 
engineering  controls  are  not  feasible.  If 
respirators  are  worn  in  the  future,  they  must 
have  a  joint  Mine  Safety  and  Health 
Administration  (MSHA)  and  National 
Institute  for  Occupational  Safety  and  Health 
(NIOSH)  label  of  approval.  Cadmium  does 
not  have  a  detectable  odor  except  at  levels 
well  above  the  permissible  exposure  limits. 

If  you  can  smell  cadmium  while  wearing  a 
respirator,  proceed  immediately  to  fresh  air. 
If  you  experience  difficulty  breathing  while 
wearing  a  respirator,  tell  your  employer. 

2.  Protective  Clothing:  You  may  be 
required  to  wear  impermeable  clothing, 
gloves,  foot  gear,  a  foce  shield,  or  other 
appropriate  protective  clothing  to  prevent 
skin  contact  with  cadmium.  Where  protective 
clothing  is  required,  your  employer  must 
provide  clean  garments  to  you  as  necessary 
to  assure  that  the  clothing  protects  you 
adequately.  The  employer  must  replace  or 
repair  protective  clothing  that  has  become 
torn  or  otherwise  damaged. 

3.  Eye  Protection:  You  may  be  required  to 
wear  spJash-proof  or  dust  resistant  goggles  to 
prevent  eye  contact  with  cadmiuip. 

B.  Employer  Requirements 

1.  Medical:  If  you  are  exposed  to  cadmium 
at  or  above  the  action  level,  your  employer 

is  required  to  provide  a  medical  examination, 
laboratory  tests  and  a  medical  history 
according  to  the  medical  surveillance 
provisions  under  paragraph  (1)  of  this 
standard.  (See  summary  chart  and  tables  in 
this  Appendix  A.)  These  tests  shall  be 
provided  without  cost  to  you.  In  addition,  if 
you  are  accidentally  exposed  to  cadmium 
under  conditions  known  or  suspected  to 
constitute  toxic  exposure  to  cadmium,  your 
employer  is  required  to  make  special  tests 
available  to  you. 

2.  Access  to  Records:  All  medical  records 
are  kept  strictly  confidential.  You  or  your 
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repnsentative  are  entitied  to  see  the  records 
of  meaturemects  of  your  exposure  to 
cadmium.  Your  medical  examination  records 
can  be  furnished  to  your  personal  physician 
or  designated  representative  upon  request  by 
you  to  your  employer. 

3.  Observation  of  Monitoring:  Your 
employar  is  required  to  perform 
measurements  that  are  representative  of  your 
exposure  to  cadmium  and  you  or  your 
designafted  representative  are  entitled  to 
observe  the  monitoring  procedure.  You  are 
entitled  to  observe  the  steps  taken  In  the 
measurement  procedure,  and  to  record  the 
results  obtained.  When  the  monitoring 
procedure  is  taking  place  in  an  area  where 
respirators  or  personal  protective  clothing 
and  equipment  are  required  to  be  worn,  you 
or  your  representative  must  also  be  provided 
with,  and  must  wear  the  protective  clothing 
and  equipment. 

C.  Employee  Requirements 

You  will  not  be  able  to  smoke,  oat,  drink, 
chew  gum  or  tobacco,  or  apply  cosmetics 
while  working  with  cadmium  in  regulated 
areas.  You  will  also  not  be  able  to  carry  or 
store  tobacco  products,  gum,  food,  drinks  or 
cosmetics  in  regulated  areas  because  these 
products  easily  become  contaminated  with 
cadmium  from  the  workplace  and  can 
therefore  create  another  source  unnecessary 
of  cadmium  exposure. 

Some  workers  will  have  to  change  out  of 
work  clodies  and  shower  at  the  end  of  the 
day,  as  part  of  their  workday,  in  order  to 
wash  cadmium  from  skin  and  hair. 
Handwashing  and  cadmium-free  eating 
facilities  shall  be  provided  by  the  employer 
and  proper  hygiene  should  always  be 
performed  before  eating.  It  is  also 
recommended  that  you  do  not  smoke  or  use 
tobacco  products,  becauw  among  other 
things,  they  naturally  contain  cadmium.  For 
fi-irther  icformation,  read  the  labeling  on  such 
products. 

r/.  Physician  Information 
A.  Introduction 

The  medical  surveillance  provisions  of 
paragraph  (1)  generally  are  aimed  at 
accomplishing  three  main  Interrelated 
purpose*:  First,  identifying  employees  at 
higher  risk  of  adverse  health  effects  fiDm 
excess,  chronic  exposure  to  cadmium; 
second,  preventing  cadmium-induced 
disease;  and  third,  detecting  and  minimizing 
existing  cadmium-induced  disease.  The  core 
of  medical  surveillance  in  this  standard  is  the 
early  and  periodic  monitoring  of  the 
employee's  biological  indicators  of:  (a)  recent 
exposure  to  cadmium:  (b)  cadmium  body 
burden;  and  (c)  potential  and  actual  kidney 
damage  associated  with  exp>osure  to 
cadmium. 

The  main  adverse  health  effects  associated 
with  cadmium  overexposure  are  lung  cancer 
and  kidney  dysfunction.  It  is  not  yet  known 
how  to  adequately  biologically  monitor 
human  beings  to  specifically  prevent 
cadmium-induced  lung  cancer.  By  contrast, 
the  kidney  can  be  monitored  to  provide 
prevention  and  early  detection  of  cadmium 
induced  kidney  damage.  Since,  for  non- 
carcinogenic  effects,  the  kidney  is  considered 
the  primary  target  organ  of  chronic  exposure 


to  cadmium,  the  medical  survelUanca 
provisions  of  this  standard  effectively  focus 
on  cadmium-induced  kidney  diaaase.  Within 
that  focus,  the  aim,  where  possible,  is  to 
prevent  the  onset  of  such  disease  and,  where 
necessary,  to  minimize  such  disease  as  may 
already  exist.  The  by-products  of  successful 
prevention  of  kidney  disease  are  anticipated 
to  be  the  reduction  and  prevention  of  other 
cadmium-Induced  diseases. 
B.  Health  Effects 

The  major  health  effects  associated  with 
cadmium  overexposure  are  described  below. 
1.  Kidney 

The  most  prevalent  non-malignant  disease 
observed  among  workers  chronically  exposed 
to  cadmium  is  kidney  dysfunction.  Initially, 
such  dysfunction  is  manifested  as 
proteinuria.  The  proteinuria  associated  with 
cadmium  exposure  is  most  commonly 
characterized  by  excretion  of  low-molecular 
weight  proteins  (15,000  to  40,000  MW) 
accompanied  by  loss  of  electrolytes,  uric 
acid,  calcium,  amino  acids,  and  phosphate. 
The  compounds  conunonly  excreted  include: 
beta-2-microglobulin  {fh-M).  retinol  binding 
protein  (RBH),  immunoglobulin  light  chains, 
and  lysozyme.  Excretion  of  low  molecular 
weight  proteins  are  characteristic  of  damage 
to  the  proximal  tubules  of  the  kidney  (Iwao 
etal.,  1980). 

It  has  also  been  observed  that  exposure  to 
cadmium  may  lead  to  urinary  excretion  of 
high-molecular  weight  proteins  such  as 
albumin,  immunoglobulin  G,  and 
glycoproteins  (ex.  29).  Excretion  of  high- 
molecular  weiglit  proteins  is  typically 
indicative  of  damage  to  the  glomeruli  of  the 
kidney.  Bernard  ei  al..  (1979)  suggest  that 
damage  to  the  glomeruli  and  damage  to  the 
proximal  tubules  of  the  kidney  may  both  be 
Hnked  to  cadmium  exposure  but  they  may 
occur  independently  of  each  other. 

Several  studies  indicate  that  the  onset  of 
low-molecular  weight  proteinuria  is  a  sign  of 
Irreversible  kidney  damage  (Friberg  et  aL, 
1974;  Roels  et  al..  1982;  Piscator  1984; 
Elinder  et  al.,  1985;  Smith  et  al.,  198fi). 
Above  specific  levels  of  Pi-M  associated  with 
cadmium  exposure  It  is  unlikely  that  ^j-M 
levels  return  to  normal  even  when  cadmium 
exposure  is  eliminated  by  removal  of  the 
individual  frT>m  the  cadmium  work 
environment  (Friberg,  ex.  29, 1990). 

Some  studies  indicate  that  such 
proteinuria  may  be  progressive;  levels  of  ^- 
M  observed  in  the  urine  increase  with  lime 
even  after  cadmium  exposure  has  ceased. 
See,  for  example,  Elinder  et  al..  1985.  Such 
observations,  however,  are  not  universal,  and 
it  has  been  suggested  that  studies  in  which 
protfcinuria  has  not  been  observed  to  progress 
may  not  have  tracked  patients  for  a 
sufficiently  long  time  interval  (Janip,  ex.  8- 
661). 

When  cadmium  exposure  continues  after 
the  onset  of  proteinuria,  chronic 
nephrotoxicity  may  occur  (Friberg,  ex.  29). 
Uremia  results  from  the  Inability  of  the 
glomerulus  to  adequately  filter  blood.  This 
leads  to  severe  disturtiance  of  electrolyte 
concentrations  and  may  load  to  various 
clinical  complications  including  kidney 
stones  (L-140-50). 

After  prolonged  exposure  to  cadmium, 
glomerular  proteinuria,  glucosuria, 


aminoaciduria,  phosphaturla,  and 
hypsrcalciuria  may  Develop  (exa.  8-66,  4-28. 
14-18).  Phosphate,  calcium,  glucose,  and 
amino  acids  are  essential  to  life,  and  ur.der 
normal  conditions,  their  excretion  should  be 
regulated  by  the  kidney.  Once  low  molecular 
weight  proteinuria  has  developed,  these 
elements  dissipate  from  the  human  body. 
Loss  of  glomerular  function  may  also  occur, 
manifested  by  decreased  glomerular  filtration 
rate  and  increased  serum  creatinine.  Severe 
cadmium-Induced  renal  damage  may 
eventually  develop  Into  chronic  renal  failure 
and  uremia  (ex.  55). 

Studies  In  which  animals  are  chronically 
exposed  to  cadmium  confirm  the  renal  effects 
observed  In  humans  (Friberg  et  al.,  1986). 
Animal  studies  also  confirm  problems  with 
calcium  metabolism  and  related  skeletal 
effects  which  have  been  observed  among 
humans  exposed  to  cadmium  in  addition  to 
the  renal  effecls.  Other  effects  commonly 
reported  in  chronic  animal  studies  include 
anemia,  changes  in  Hver  morphology. 
Immunosuppression  and  hypertension.  Some 
of  these  effecu  may  be  associated  with  co- 
factors.  Hypertension,  for  example,  appears 
to  be  associated  with  diet  as  welt  as  cadmium 
exposure.  Animals  injected  with  cadmium 
have  also  shown  testicular  necrosis  (ex.  8- 
86B). 

2.  Biological  Markers 

It  is  universally  recognized  that  the  best 
measures  of  cadmium  exposures  and  its 
effects  are  measurements  of  cadmium  in 
biological  fluids,  especially  urine  and  blood. 
Of  the  two,  CdU  is  conventionally  used  lo 
determine  body  burden  of  cadmium  in 
workers  without  kidney  disease.  CdB  is 
conventionally  used  to  monitor  for  recent 
exposure  to  cadmium.  In  addition,  levels  of 
CdU  and  CdB  historically  have  been  used  to 
predict  the  percent  of  the  population  likely 
to  develop  kidney  disease  (Thun  et  al.,  Ex. 
H  40-50;  WHO,  Ex.  S-674,  ACGIH,  Exs.  8- 
667,  140-50). 

The  third  biological  parameter  upon  which 
OSHA  relies  for  loedical  surveillance  is  Beta- 
2-microglobulixi  in  urine  O2-M).  a  low 
molecular  weight  protein.  Excess  ^-M  has 
been  widely  accepted  by  physicians  and 
scientists  as  a  reliable  Indicator  of  functional 
damage  to  the  proximal  tubule  of  the  kidney 
(Exs.  8-447,  144-3-C  4-47.  L-140-45, 19- 
43-A). 

Excess  Pi-M  is  found  when  the  proximal 
tubules  can  no  longer  reabsorti  this  protein  in 
a  normal  manner.  This  failure  of  the 
proximal  tubules  Is  an  early  stage  of  a  kind 
of  kidney  disease  that  commonly  oocurs 
among  workers  with  excessive  cadmium 
exposure.  Used  in  conjunction  with 
biological  test  results  Indicating  abnormal 
levels  of  CdU  and  CdB,  the  finding  of  excess 
p2-M  can  establish  for  an  examining 
physician  that  any  existing  kidney  disease  is 
probably  cadmium-related  (Trs.  6/6/90,  pp. 
82-86,  122, 134).  The  upper  limits  of  normal 
levels  for  cadmium  in  urine  and  cadmium  in 
blood  are  3  >ig  Cd/gram  creatinine  In  urine 
and  5  |igCd/liter  whole  blood,  respectively. 
These  levels  were  derived  from  broad-based 
population  studies. 

Three  Issues  confront  the  physicians  in  the 
use  of  ^M  as  a  marker  of  kidney 
dysfunction  and  material  Impairment.  First. 
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tbera  are  a  faw  other  causes  of  elevated  levels 
of  ^}-M  not  related  to  cadmium  exposures, 
some  of  which  may  be  rather  common 
diseases  and  some  of  which  are  serious 
diseases  (e.g.,  myeloma  or  transient  flu,  Exs. 
29  and  8-086).  These  can  be  medically 
evaluated  as  alternative  causes  (Friberg,  Ex. 
29).  Also,  there  are  other  factors  that  can 
cause  P2-M  to  degrade  so  that  low  levels 
would  result  in  workers  with  tubular 
dysfunction.  For  example,  regarding  the 
degradation  of  prM,  workers  with  acidic 
urine  (pH  >  6)  might  have  ^M  levels  that  are 
within  the  "normal"  range  when  in  fact 
kidney  dysfunction  has  ocoirred  (Ex.  L-140- 
1)  and  the  low  molecular  weight  proteins  are 
degraded  in  acid  urine.  Thus,  it  is  very 
important  that  the  pH  of  urine  be  measured, 
that  urine  samples  be  buffered  as  necessary 
(See  Appendix  F.),  and  that  urine  samples  be 
handled  correctly,  i.e.,  measure  the  pH  of 
freshly  voided  urine  samples,  then  if 
necessary,  buffer  to  pH  >  6  (or  above  for 
shipping  purposes),  measure  pH  again  and 
then,  perhaps,  freeze  the  sample  for  storage 
and  shipping.  (See  also  Appendix  F.)  Second, 
there  is  debate  over  the  pathological 
significance  of  proteinuria,  however,  most 
world  experts  believe  that  pj-M  levels  greater 
than  300  ^g/g  Cr  are  abnormal  (Elinder,  Ex. 
55.  Friberg,  Ex.  29).  Such  levels  signify 
kidney  dysfunction  that  constitutes  material 
impairment  of  health.  Finally,  detection  of 
P2-M  at  low  levels  has  often  been  considered 
difficult,  however,  many  laboratories  have 
the  capability  of  detecting  excess  ^-M  using 
simple  kits,  such  as  the  Phadebas  Delphia 
test,  that  are  accurate  to  levels  of  ICX)  jig  p->- 
M/gCrU(Ex.  L-14(>-1). 

Specific  recommendations  for  ways  to 
measure  ^-M  and  proper  handling  of  urine 
samples  to  prevent  degradation  of  p2-M  have 
been  addressed  by  OSHA  in  Appendix  F,  in 
the  section  on  laboratory  standardization.  All 
biological  samples  must  be  analyzed  in  a 
laboratory  that  is  proficient  in  the  analysis  of 
that  particular  analyte,  under  paragraph 
(l)(l)(iv).  [See  Appendix  F).  Specifically, 
under  paragraph  (l)(l)(iv),  the  employer  is  to 
assure  that  the  collecting  and  handling  of 
biological  samples  of  cadmium  in  urine 
(CdU),  cadmium  in  blood  (CdB).  and  beta-2 
microglobulin  in  urine  (^M)  taken  from 
employees  is  collected  in  a  manner  that 
assures  reliability.  The  employer  must  also 
assure  that  analysis  of  biological  samples  of 
cadmium  in  urine  (CdU).  cadmium  in  blood 
(CdB),  and  beta-2  microglobulin  in  urine  (P2- 
M)  taken  from  employees  is  jjerformed  in 
laboratories  with  demonstrated  proficiency 
for  that  particular  analyte.  (See  Appendix  F.) 
3.  Lung  and  Prostate  Cancer 

The  primary  sites  for  cadmium-associated 
cancer  appear  to  be  the  lung  and  the  prostate 
(L-140-50).  Evidence  for  an  association 
between  cancer  and  cadmium  exposure 
derives  from  both  epidemiological  studies 
and  animal  experiments.  Mortality  from 
prostate  cancer  associated  with  cadmium  is 
slightly  elevated  in  several  Industrial  cohorts. 
but  the  number  of  cases  is  small  and  there 
is  not  clear  dose-respwnse  relationship.  More 
substantive  evidence  exists  for  lung  cancer. 

The  major  epidemiological  study  of  luug 
cancer  was  conducted  by  Thun  ef  a].,  (EX.  4- 
68).  Adequate  data  on  cadmium  exposures 


were  available  to  allow  evaluation  of  dose- 
response  relationships  between  cadmium 
exposure  and  lung  cancer.  A  statistically 
significant  excess  of  lung  cancer  attributed  to 
cadmium  exposure  was  observed  in  this 
study  even  when  confounding  variables  such 
as  co-exposure  to  arsenic  and  smoking  habits 
were  taken  into  consideration  (Ex.  L-140- 
50). 

The  primary  evidence  fpr  quantifying  a 
link  between  lung  cancer  and  cadmium 
exposure  from  animal  studies  derives  from 
two  rat  bioassay  studies;  one  by  Takenaka  ef 
al.,  (1983).  which  is  a  study  of  cadmium 
chloride  and  a  second  study  by  Oldiges  and 
Glaser  (1990)  of  four  cadmium  compounds. 

Based  on  the  above  cited  studies,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
classified  cadmium  as  "Bl".  a  probable 
human  carcinogen,  in  1985  (Ex.  4-4).  The 
International  Agency  for  Research  on  Cancer 
(L\RC]  in  1987  also  recommended  that 
cadmium  be  listed  as  "2A".  a  probable 
human  carcinogen  (Ex.  4-15).  The  American 
Conference  of  Governmental  Industrial 
Hygienists  (ACGIH)  has  recently 
recommended  that  cadmium  be  labeled  as  a 
carcinogen.  Since  1984,  NIOSH  has 
concluded  that  cadmium  is  possibly  a  human 
carcinogen  and  has  recommended  that 
exposures  be  controlled  to  the  lowest  level 
feasible. 

4.  Non-carcinogenic  Effects 

Acute  pneumonitis  occurs  10  to  24  hours 
after  initial  acute  inhalation  of  high  levels  of 
cadmium  fumes  with  symptoms  such  as  fever 
and  chest  pain  (Exs.  30,  8-86B).  In  extreme 
ex()05ure  cases  pulmonary  edema  may 
develop  and  cause  death  several  days  after 
exposure.  Little  actual  exposure 
measurement  data  is  available  on  the  level  of 
airborne  cadmium  exposure  that  causes  such 
immediate  adverse  lung  effects,  nonetheless, 
it  is  reasonable  to  believe  a  cadmium 
concentration  of  approximately  1  mg/m ' 
over  an  eight  hour  period  is  "immediately 
dangerous"  (55  FR  4052,  ANSI;  Ex.  8-86B). 

In  addition  to  acute  lung  effects  and 
chronic  renal  effects,  long  term  exposure  to 
cadmium  may  cause  other  severe  effects  on 
the  respiratory  system.  Reduced  pulmonary 
function  and  chronic  limg  disease  indicative 
of  emphysema  have  been  observed  in 
workers  who  have  had  prolonged  exposure  to 
cadmium  dust  or  fumes  (Exs.  4-29, 4-22,  4- 
42,  4-50.  4-63).  In  a  study  of  workers 
conducted  by  Kazan  tzis  etal.a  statistically 
significant  excess  of  worker  deaths  due  to 
chronic  bronchitis  was  found,  which  in  his 
opinion  was  directly  related  to  high 
cadmium  exposures  of  1  mg/m '  or  more  (Tr. 
6/8/90.  pp.  156-157). 

Cadmium  need  not  be  respirable  to 
constitute  a  hazard.  Inspirable  cadmium 
particles  that  are  too  large  to  be  respirable  but 
small  enough  to  enter  the  tracheobronchial 
region  of  the  lung  can  lead  to 
bronchoconstriction,  chronic  pulmonary 
disease,  and  cancer  of  that  portion  of  the 
lung.  All  of  these  diseases  have  been 
associated  with  occupational  exposure  to 
cadmium  (Ex.  8-86B).  Particles  that  are 
constrained  by  their  size  to  the  extra-thoracic 
regions  of  the  respiratory  system  such  as  the 
nose  and  maxillary  sinuses  can  be  swallowed 
through  mucociliary  clearance  and  be 


absorbed  into  the  body  (ACGIH.  Ex.  8-692). 
The  impaction  of  these  particles  in  the  upper 
airways  can  lead  to  anosmia,  or  loss  of  sense 
of  smell,  which  is  an  early  indication  of 
overexposure  among  workers  exposed  to 
heavy  metals.  This  condition  is  commonly 
reported  among  cadmium-exposed  workers 
(Ex.  8-66B). 

C.  Medical  Surveillance 

In  general,  the  main  provisions  of  the 
medical  surveillance  section  of  the  standard, 
under  paragraphs  (l)(l)-(17)  of  the  regulatory 
text,  are  as  follows: 

1.  Workers  exposed  above  the  action  level 
are  covered: 

2.  Workers  with  intermittent  exposures  are 
not  covered; 

3.  Past  workers  who  are  covered  receive 
biological  monitoring  for  at  least  one  year; 

4.  Initial  examinations  include  a  medical 
questionnaire  and  biological  monitoring  of 
cadmium  in  blood  (CdB).  cadmium  in  urine 
(CdU).  and  Beta-2-microgIobulin  in  urine  O2- 
M); 

5.  Biological  monitoring  of  these  three 
analytes  is  performed  at  least  annually;  full 
medical  examinations  are  performed 
biennially; 

6.  Until  five  years  &t)m  the  effective  date 
of  the  standard,  medical  removal  is  required 
when  CdU  is  greater  than  15  jig/gram 
creatinine  (g  Cr).  or  CdB  is  greater  than  15 
jig/liter  whole  blood  (Iwb).  or  P2-M  is  greater 
than  1500  ^g/g  Cr.  and  CdB  is  greater  than 

5  jig/lwb  or  CdU  is  greater  than  3  ng/g  Cr; 

7.  Beginning  five  years  after  the  standard 
is  in  effect,  medical  removal  triggers  will  be 
reduced; 

8.  Medical  removal  protection  benefits  are 
to  be  provided  for  up  to  18  months; 

9.  Limited  initial  medical  examinations  are 
required  for  respirator  usage; 

10.  Major  provisions  are  fully  described 
under  section  (1)  of  the  regulatory  text;  they 
are  outlined  here  as  follows: 

A.  Eligibility 

B.  Biological  monitoring 

C  Actions  triggered  by  levels  of  CdU.  CdB, 
and  P2-M  (See  Summary  Charts  and 
Tables  in  Attachment  1) 

D.  Periodic  medical  surveillance 

E.  Actions  triggered  by  periodic  medical 

surveillance  (See  Appendix  A  Summary 
Chart  and  Tables  in  Attachment  1) 

F.  Respirator  usage 

G.  Emergency  medical  examinations 
H.  Termination  examination 

I.  Information  to  physician 

J.  Physician's  medical  opinion 

K.  Medical  removal  protection 

L.  Medical  removal  protection  benefits 

M.  Multiple  physician  review 

N.  Alternate  physician  review 

O.  Information  employer  gives  to  employee 

P.  Recordkeeping 

Q.  Reporting  on  OSHA  form  200 

1 1 .  The  above  mentioned  summary  of  the 
medical  surveillance  provisions,  the 
summary  chart,  and  tables  for  the  actions 
triggered  at  different  levels  of  CdU.  CdB  and 
^2-M  (in  Appendix  A  Attachment-1)  are 
included  only  for  the  purpxtse  of  facilitating 
understanding  of  the  provisions  of 
paragraphs  (1)(3)  of  the  final  cadmium 
st;.ndard.  The  summary  of  the  provisions,  the 
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summary  chart,  and  the  tables  do  not  add  to 
or  reduce  the  requirements  in  paragraph    * 
{1)(3). 

D.  Recommendations  to  Physicians 

1.  It  is  strongly  recommended  that  patients 
with  tubular  proteinuria  are  counseled  on: 
the  hazards  of  smoking:  avoidance  of 
nephrotoxins  and  certain  prescriptions  and 
over-the-counter  medications  that  may 
exaceibate  kidney  symptoms;  how  to  control 
diabetes  and/or  blood  pressure;  proper 
hydration,  diet,  and  exercise  (Ex.  19-2).  A 
list  of  prominent  or  common  nephrtoxins  is 
attached.  (See  Appendix  A  Attachment-2.) 

2.  DO  NOT  CHELATE;  KNOW  WHICH 
DRUGS  ARE  NEPHROTOXINS  OR  ARE 
ASSOCIATED  WITH  NEPHRITIS. 

3.  The  gravity  of  cadmium-induced  renal 
damage  is  compounded  by  the  fact  there  is 
no  medical  treatment  to  prevent  or  reduce 
the  accumulation  of  cadmium  in  the  kidney 
(Ex.  8-619).  Dr.  Friberg,  a  leading  world 
expert  on  cadmium  toxicity,  indicated  in 
1992,  that  there  is  no  form  of  chelating  agent 
that  could  be  used  without  substantial  risk. 
He  stated  that  tubular  proteinuria  has  to  be 
treated  in  the  same  way  as  other  kidney 
disorders  (Ex.  29). 

4.  After  the  results  of  a  workers'  biological 
monitoring  or  medical  examination  are 
received  the  employer  is  required  to  provide 
an  information  sheet  to  the  patient,  briefly 
explaining  the  significance  of  the  results. 
(See  Attachment  3  of  this  Apjjendix  A.) 

5.  For  additional  information  the  physician 
is  referred  to  the  following  additional 
resounds: 

a.  The  physician  can  always  obtain  a  copy 
of  the  preamble,  with  its  full  discussion  of 
the  health  effects,  &x>m  OSHA's 
Computerized  Information  System  (OCIS). 

b.  The  Docket  Officer  maintains  a  record  of 
the  rulemaking.  The  Cadmium  Docket  (H- 
057A),  is  located  at  200  Constitution  Ave. 
NW..  Room  N-2625,  Washington,  DC  20210; 
telephone:  202-523-7894. 

c.  The  following  articles  and  exhibits  in 
particular  from  that  docket  (H-057A): 

Exhibit  number— Author  and  paper  title 

8-447.— Lauwerys  et.  al..  Guide  for 
physicians.  Health  Maintenance  of 
Workers  Exposed  to  Cadmium  published 
by  the  Cadmium  Council. 

4-67.— Takenaka.  S.,  H.  Oldiges,  H.  Konig.  D. 
Hochniiner.  G.  Oberdorster. 


"Carcinogenicity  of  Cadmium  Chloride 
Aerosols  in  Wistar  Rats".  7^070:367373, 
1983.  (32) 

4-68.— Thun,  M.J..  T.M.  Schnoor,  A.B. 
Smith,  W.E.  Halperin,  R.A.  Lemen. 
"Mortality  Among  a  Cohort  of  U.S. 
Cadmium  Production  Workers — An 
Update."  JNa  74(2):32S-33, 1985.  (8) 

4-25.— Elinder,  CG.,  Kjellstrom.  T.. 
Hogstedt,  Cetal.,  "Cancer  Mortality  of 
Cadmium  Workers."  Brit.  J.  Ind.  Med. 
42:651-655,  1985.  (14) 

4-26.— Ellis,  K.J.  et  al..  "Critical 
Concentrations  of  Cadmium  in  Human 
Renal  Cortex:  Dose  Effect  Studies  to 
Cadmium  Smelter  Workers."  /.  Toxicol. 
Environ.  Health  7:691-703, 1981.  (76) 

4-27.— Ellis.  K.J..  S.H.  Cohn  and  T.J.  Smith. 
"Cadmium  Inhalation  Exposure  Estimates: 
Their  Significanca  with  Respect  to  Kidney 
and  Liver  Cadmium  Burden."  /.  Toxicol. 
Environ.  Health  15:173-187, 1985. 

4-28.— Falck,  F.Y..  Jr.,  Fine.  LJ.,  Smith,  R.G., 
McClatchey,  K.D.,  Annesley,  T.,  England, 
B.,andSchork.  A.M.  "Occupational        ' 
Cadmiiun  Exposure  and  Renal  Status."  Am 
J.  Ind.  Med.  4:541, 1983.  (64) 

8-86A.  Friberg.  L.  CG.  Elinder,  et  al.. 
Cadmium  and  Health  a  Toxicological  and 
Epidemiological  Appraisal  Volume  I 
Exposure.  Dose,  and  Metabolism.  CRC 
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V.  Information  Sheet 

The  Information  sheet  (Appendix  A 
Attachment-3.)  or  an  equally  explanatory  one 
should  be  provided  to  you  after  any 
biological  monitoring  results  are  reviewed  by 


the  physician,  or  where  applicable,  after  any 
medical  examination. 

Appandix  A— Attachment  1:  Summary  Chart 
and  Tdblaa  A  and  B  of  ActioiM  Triggervd  by 
Biological  Monitoring 

Appendix  A  Summary  Chart:  Section  (1)(3) 
Medical  Sunvillance 

Categorizing  Biological  Monitoring  Results 

(A)  Biological  monitoring  results  categories 
are  set  forth  in  Appendix  A  Table  A  for  the 
periods  ending  December  31, 1998  and  for 
the  period  beginning  January  1, 1999. 

(B)  The  results  of  the  biological  monitoring 
for  the  initial  medical  exam  and  the 
subsequent  exams  shall  determine  an 
employee's  biological  monitoring  result 
category. 

Actions  Triggered  by  Biological  Monitoring 

(A)(i)  The  actions  triggered  by  biological 
monitoring  for  an  employee  are  set  forth  in 
Appendix  A  Table  B. 

(ii)  The  biological  monitoring  results  for 
each  employee  under  section  (1K3)  shall 
determine  the  actions  required  fbr  that 
employee.  That  Is,  for  any  employee  in 
biological  monitoring  category  C  the 
employer  will  perform  all  of  the  actions  for 
which  there  is  an  X  In  column  C  of  Appendix 
A  Table  B. 

(ill)  An  employee  Is  assigned  the 
alphabetical  category  ("A"  being  the  lowest) 
depending  upon  the  test  results  of  the  three 
biological  markers. 

(Iv)  An  employee  is  assigned  category  A  if 
monitoring  results  for  all  rhree  biol^ical 
markers  fell  at  or  below  the  levels  indicated 
in  the  table  listed  for  category  A. 

(v)  An  employee  is  assigned  category  B  if 
any  monitoring  result  for  any  of  the  three 
biological  markers  bll  within  the  range  of 
levels  indicated  in  the  table  listed  for 
category  B.  providing  no  result  exceeds  the 
levels  listed  for  category  B. 

(vi)  An  employee  is  assigned  category  C  if 
any  monitoring  result  for  any  of  the  three 
biological  markers  are  above  the  levels  listed 
for  category  C 

(B)  The  user  of  Appendix  A  Tables  A  and 
B  should  know  that  these  tables  are  provided 
only  to  fecilitate  understanding  of  the 
relevant  provisions  of  paragraph  (1)(3)  of  this 
section.  Appendix  A  Tables  A  and  B  ire  not 
meant  to  add  to  or  subtract  from  the 
requirements  of  those  provisions. 
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Appandlx  A— Tabla  A 

Categorization  of  Biological  Monitoiii^g 
Results 


Bioiogical  marker 

MonitorkH)  resuN  categories 

A 

B 

C 

AppldA)!*  ttvough  1896  only: 

Cadmium  In  uflne  (CdU);  (w/g  creatlnJne) _ 

Rr-rrieroMbdki  (B?-lun-  lua/a  creaflnine)        __ _ 

£3 

£300 
iS 

i3 

$300 

>  3  and  $15 

>  300  and  $1500 

>  5  and  $15 

>3Bnd$7 

>  300  and  $  750 

>  5  and  $10 

>15 

S  1500 

Cadmium  In  bkxxl  (CdBV  (uo/Utar  whole  blood) „. 

>  15 

Appllcablab«glnninoJ«Hja>y  1, 1999:                                                             ^ 

Cadmium  in  unne  (CdU);  (wj/g  creatinine) 

IVr-mk:mainl)iiiln  (Bt-M)"  iua/a  creatinine)    , .          

>7 
*>  750 

Cadmium  In  blood  (CdB)-  (ua^iler  whole  blood) 

>  10 

'  If  an  employee's  ^j-M  levels  are  above  1 ,500  tig/g  creatinine,  in  order  for  mandatory  medical  removal  to  be  required  (See  Appendix  A  Table 
8.),  either  the  employee's  CdU  level  must  aiso  be  >  3  ^g/g  creatinine  or  CdB  level  rrHist  also  be  >  5  ^g/Hter  wtx)le  biood 

^  If  an  employee's  ^M  levels  are  above  750  ^g/g  creatirune,  in  order  for  mandatory  medical  renr»val  to  be  required  (See  Apperxlix  A  Table 
B.),  either  the  employee's  CdU  level  must  also  be  >  3  \iQfg  creatinirw  or  CdB  level  must  also  be  >  5  ^gfVter  wtiole  blood. 


Appendix  A— Table  B 

Actions  Detennined  by  Biological  Monitoring 

This  table  presents  the  actions  required 
based  on  the  monitoring  result  in  Appendix 
A  Table  A.  Bach  item  is  a  separata 
requirement  in  citing  noncompliance.  For 


example,  a  medical  examination  within  90 
days  for  an  employee  in  category  B  is 
separate  from  the  requirement  to  administer 
a  periodic  medical  examination  for  category 
B  employees  on  an  annual  basis. 


Required  actions 


Monitoring  result 
category 


B< 


(1)  Biological  morwtoring: 

(a)  AnrKial 

(b)  SemiarHHjal 

(c)  Quarterty  

(2)  Medical  examination: 

(a)  Biennial 

(b)  Annual 

(c)  Semiannual 

(d)  Within  90  days 

(3)  Assess  within  two  vraeks: 

(a)  Excess  cadmium  exposure  .... 

(b)  Wortt  practices 

(c)  Personal  hygierw 

(d)  Respirator  usage  

(e)  Smoidng  history 

(f)  Hygiene  facilities 

(g)  Engineering  controls 

(h)  CoriBCt  within  30  days 

(1)  Psftodfoaily  assess  exposures 

(4)  Oisaetionary  medical  removal: 

(5)  Mandatory  medical  removal: 


X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
»X 


'  For  al  ernployees  covered  by  medical  surveillance  exclusively  because  of  exposures  prior  to  the  effective  date  of  this  standard,  if  they  are  in 
Category  A,  the  employer  shall  follow  the  requirernents  of  paragraphs  (l)(3)(i)(B)  and  (l)(4)(v)(A).  If  they  are  in  Category  B  or  C,  the  employer 
shall  follow  the  requirements  of  paragraphs  (l)(4)(v)(B)-<C). 

^  See  footrK)te  Appendix  A  Table  A. 


Appendix  A — ANechment  2:  List  of 
Ktedicationa 

A  list  of  the  more  common  medications 
that  a  physician,  and  the  employee,  may 
wish  to  review  is  likely  to  include  some  of 
the  following:  (1)  anticonvulsants: 
paramethadione,  phenytoin,  trimethadone; 
(2)  antihypertensive  drugs:  captopril, 
methyldopa;  (3)  antimicrobials: 
aminoglycosides,  amphotericin  B, 
cephalosporins,  ethambutol;  (4) 


antineoplastic  agents:  cisplatin, 
methotrexate,  mitomycin-C,  nitrosoureas, 
radiation;  (4)  sulfonamide  diuretics: 
acetazolamide,  chlorthalidone,  furosemide, 
thiazides;  (5)  halogenated  alkanes, 
hydrocarbons,  and  solvents  that  may  occur  in 
some  settings:  carbon  tetrachloride,  ethylene 
glycol,  toluene;  iodinated  radiographic 
contrast  media;  nonsteroidal  anti- 
inflammatory drugs;  and,  (7)  other 
miscellaneous  comp)ounds:  acetominophen. 


allopurinol,  amphetamines,  azathioprine, 
cimetidine,  cyclosporine,  lithium, 
methoxyflurane,  methysergide,  D- 
penicillamine,  phenacetin,  phenendione.  A 
list  of  drugs  associated  with  acute  interstitial 
nephritis  includes:  (1)  antimicrobial  drugs: 
cephalosporins,  chloramphenicol,  colistin, 
erythromycin,  ethambutol,  isoniazid, 
paraaminosalicylic  acid,  penicillins, 
polymyxin  B,  rifampin,  sulfonamides, 
tetracyclines,  and  vancomycin;  (2)  other 
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miscellaneous  drugs:  allopurinol,  antipyrene. 
azathioprine,  captopril,  cimetidine, 
cloRbrate,  methyldopa,  phenindione, 
phenylpropanolamine,  phenytoin, 
probenecid,  sulfinpyrazone,  sulfonamid 
diuretics,  triamterene;  and,  (3)  metals: 
bismuth,  gold. 

This  list  have  been  derived  from 
commonly  available  medical  textbooks  (e.g., 
Ex.  14-18).  The  list  has  been  included  merely 
to  facilitate  the  physician's,  employer's,  and 
employee's  understanding.  The  list  does  not 
represent  an  official  OSHA  opinion  or  policy 
regarding  the  use  of  these  medications  for 
particular  employees.  The  use  of  such 
medications  should  be  under  physician 
discretion. 

Appeiidix  A — Attachment  3 

Biological  Monitoring  and  Medical 
Examination  Results 

Employee — 

Testing  Date — — 

Cadmium  in  Urine . 

Cadmium  in  Blood 

Beta-2-microglobulin  in  Urine 
Cr 

Normll  Levels:  S3  jig/g  Cs,  S5  ng/lwb.  S300 
Mg/gCr 

Physical  Examination  Results:  N/ 

A Satisfactory 

Unsatisfactory (see  physician  again) 

Physician's  Review  of  Pulmonary  Function 

Test  N/A Normal 

^.Abnormal 

Next  biological  monitoring  or  medical  exam- 
ination scheduled  for 


Jig/gCr 
jjg/lwb 


-Mg/g 


The  biological  monitoring  program  has 
been  designed  for  three  main  purposes:  (1)  to 
identify  employees  at  risk  of  adverse  health 
effects  from  excess,  chronic  exposure  to 
cadmium;  (2)  to  prevent  cadmium-induced 
diseaseCs);  and  (3)  to  detect  and  minimize 
existiiig  cadmium-induced  disease(s). 

The  levels  of  cadmium  in  the  urine  and 
blood  provide  an  estimate  of  the  total  amount 
of  cadmium  in  the  body.  The  amount  of  a 
specific  protein  in  the  urine  (beta-2- 
microgiobulin)  indicates  changes  in  kidney 
function.  All  three  tests  must  \m  evaluated 
together.  A  single  mildly  elevated  result  may 
not  be  important  if  testing  at  a  later  time 
indicates  that  the  results  are  normal  and  the 
workplace  has  been  evaluated  to  decrease 
possible  sources  of  cadmium  exposure.  The 
levels  of  cadmium  or  beta-2-microglobulin 
may  change  over  a  period  of  days  to  months 
and  the  time  needed  for  those  changes  to 
occux  is  different  for  each  worker. 

If  the  results  for  biological  monitoring  are 
above  specific  "high  levels"  (cadmium  urine 
greater  than  10  micrograms  per  gram  of 
creatinine  (>ig,'g  Cr),  cadmiiun  blood  greater 
than  10  micrograms  per  liter  of  whole  blood 
(Mg/iwb),  or  beta-2-microglobulin  greater  than 
1000  micrograms  per  gram  of  creatinine  (jtg/ 
g  Cr)l,  the  worker  has  a  much  greater  chance 
of  developing  other  kidney  diseases. 

One  way  to  measure  for  kidney  function  is 
by  measuring  beta-2-microglobulin  in  the 
urine.  Beta-2-microglobulin  is  a  protein 
which  is  normally  found  in  the  blood  as  it 
is  beina  filtered  in  the  kidney,  and  the  kidney 
reabsoiiM  or  retiims  almost  all  of  the  beta-2- 
microglobulin  to  the  blood.  A  very  small 


amount  (less  than  300  jig/g  Cr  in  the  urine) 
of  beta-2-microglQbulin  is  not  reabsorbed  into 
the  blood,  but  is  released  in  the  urine.  If 
cadmium  damages  the  kidney,  the  amount  of 
beta-2-microgId9ulin  in  the  urine  increases 
because  the  kidney  cells  are  unable  to 
reabsorb  the  beta-2-microglobulin  normally. 
An  increase  in  the  amount  of  beta- 2- 
microglobulin  in  the  urine  is  a  very  early  sign 
of  kidney  dysfunction.  A  small  increase  in 
beta-2-microglobulin  in  the  urine  will  serve 
as  an  early  warning  sign  that  the  worker  may 
be  absorbing  cadmium  from  the  air.  cigarettes 
contaminated  in  the  workplace,  or  eating  in 
areas  that  are  cadmium  contaminated. 

Even  if  cadmium  causes  permanent 
changes  in  the  kidney's  ability  to  reabsorb 
beta-2-microglobuIin,  and  the  beta-2- 
microglobulin  is  above  the  "high  levels",  the 
loss  of  kidney  function  may  not  lead  to  any 
serious  health  problems.  Also,  renal  function 
naturally  declines  as  people  age.  The  risk  for 
changes  in  kidney  function  for  workers  who 
have  biological  monitoring  results  between 
the  "normal  values"  and  the  "high  levels"  is 
not  well  known.  Some  people  are  more 
cadmium-tolerant,  while  others  are  more 
cadmium-susceptible. 

For  anyone  with  even  a  slight  increase  of 
beta-2-microglobulin.  cadmium  in  the  urine. 
or  cadmium  in  the  blood,  it  is  very  important 
to  protect  the  kidney  from  further  damage. 
Kidney  damage  can  come  from  other  sources 
than  excess  cadmium-exp>osure  so  it  is  also 
recommended  that  if  a  worker's  levels  are 
"high"  he/she  should  receive  counseling 
about  drinking  more  water;  avoiding 
cadmium-tainted  tot>acco  and  certain 
medications  (nephrotoxins,  acetaminophen); 
controlling  diet,  vitamin  intake,  blood 
pressure  and  diabetes;  etc. 

Appendix  B — Substance  Technical 
Guidelines  for  Cadmium 


/.  Cadmium  Metal 

A.  Physical  and  Chemical  Data 

1.  Substance  Identification 
Chemical  name:  Cadmium. 
Formula:  Cd. 
Molecular  Weight:  112.4. 

Chemical  Abstracts  Service  (CAS)  Begistry 
No;  7740-43-9. 

Other  Identifiers:  RETCS  EU9800000;  EPA 
D006;  DOT  2570  53. 

Synonyms:  Colloidal  Cadmium:  Kadmium 
(German):  Q  77180. 

2.  Physical  data 

Boiling  point:  (760  mm  Hg):  765  degrees  C. 

Melting  point:  321  degrees  C 

Specific  Gravity:  (H20=®  20t:):  8.64. 

Solubility:  Insoluble  in  water  soluble  in 
dilute  nitric  acid  and  in  sulfuric  acid. 

Appearance:  soft,  blue-white,  malleable, 
lustrous  metal  or  grayish-white  powder. 

B.  Fire,  Explosion  and  Reactivity  Data 
1.  Fire 

Fire  and  Explosion  Hazards:  The  finely 
divided  metal  is  pyrophoric,  that  is  the  dust 
is  a  severe  fire  hazard  and  moderate 
explosion  hazard  when  exposed  to  heat  or 
flame.  Burning  material  reacts  violently  with 
extinguishing  agents  such  as  water,  foam, 
carbon  dioxide,  and  halons. 

Flash  point:  flamable  (dust). 


Extinguishing  media:  Dry  sand,  dry 
dolomite,  dry  graphite,  or  sodimum  chloride. 
2.  Beactivity 

Conditions  contributing  to  instability: 
Stable  when  kept  in  sealed  containers  under 
normal  temperatures  and  pressure,  but  dust 
may  ignite  upon  contact  with  air.  Metal 
tarnishes  in  moist  air. 

Incompatibilities:  Ammonium  nitrate, 
fused:  reacts  violently  or  explosively  with 
cadmium  dust  below  20"^.  Hydrozoic  acid: 
violent  explosion  occurs  after  30  minutes. 
Acids:  reacts  violently,  forms  hydrogen  gas. 
Oxidizing  agents  or  metals:  strong  reaction 
with  cadmium  dust.  Nitryl  fluoride  at 
slightly  elevated  temperature:  glowing  or 
white  incandescence  occurs.  Selenium; 
reacts  exolhermically.  Ammonia:  corrosive 
reaction.  Sulfur  dioxide:  corrosive  reaction. 
Fire  extinguishing  agents  (water,  foam, 
carbon  dioxide,  and  halons):  reacts  violently. 
Tellurium:  incandescent  reaction  in 
hydrogen  atmosphere. 

Hazardous  decomposition  products:  The 
heated  metal  rapidly  forms  highly  toxic, 
brownish  fumes  of  oxides  of  cadmium. 

C.  Spill.  Leak  and  Disposal  Procedures 

1.  Steps  to  be  taken  if  the  materials  is 

released  or  spilled 

Do  not  touch  spilled  material.  Stop  leak  ii 
you  can  do  it  without  risk.  Do  not  get  wster 
inside  container.  For  large  spills,  dike  spill 
for  later  disposal.  Keep  unnecessary  people 
away.  Isolate  hazard  area  and  deny  entry. 
The  Supwrfund  Amendments  and 
Reauthorization  Act  of  1986  Section  304 
requires  that  a  release  equal  to  or  greater  than 
the  reportable  quantity  fcr  this  substance  (1 
pound)  must  be  inunediately  reported  to  the 
local  emergency  planning  committee,  the 
state  emergency  response  commission,  and 
the  National  Response  Center  (800)  424- 
8802;  In  Washington,  D.C.  metropolitan  area 
(202)  426-2675. 

//.  Cadmium  Oxide 

A.  Physical  and  Chemical  Data 

1.  Substance  identification 
Chemical  name:  Cadmium  Oxide. 
Formula:  CdO. 

Molecular  Weight:  128.4. 

CAS  No.  1306-19-0. 

Other  Identifiers:  RTECS  EV1929500. 

Synonyms:  Kadmu  tienek  (Polish). 

2.  Physical  data 

Boiling  point  (760  mm  Hg):  950  degrees  C 
decomposes. 

Melting  point:  ISOOtl 

Specific  Gravity:  (HjO  =  1  9  20°oC):  7.0. 

Solubility:  Insoluble  in  water,  soluble  in 
acids  and  alkalines. 

Appearance:  Red  or  brown  crystals. 

B.  Fire.  Explosion  and  Reactivity  Data 

1.  Fire 

Fire  and  Explosion  Hazards:  Negligible  fire 
hazard  when  exposed  to  heat  or  flame. 

Flash  point:  .Nonflammable. 

Extinguishing  media:  Dry  chemical,  carbon 
dioxide,  water  spray  or  foam. 

2.  Beactivity 

Conditions  contributing  to  instability: 
Stable  under  normal  temperatures  and 
pressures. 

Incompatibilities:  Magnesium  may  reduce 
CdOj  explosively  on  heating. 
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HazardouM  decompositkm  products:  Toxic 
fumes  of  cadaihun. 

C  Spill  Leak  and  Disposal  Procedures 

1.  Steps  to  be  taken  if  the  material  is  released 

or  spilled 

Do  not  touch  spilled  material.  Stop  leak  if 
you  can  do  it  without  risk.  For  small  spills, 
take  up  with  sand  or  other  absorbent  material 
and  place  into  containers  for  later  disposal. 
For  small  dry  spills,  use  a  clean  shovel  to 
place  material  into  clean,  dry  container  and 
then  cover.  Move  containers  from  spill  area. 
For  larger  spills,  dike  far  ahead  of  spill  for 
later  disposal.  Keep  unnecessary  people 
away.  Isolate  hazard  area  and  deny  eutry. 
The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  Section  304 
requires  that  a  release  equal  to  or  greater  than 
the  reportable  quantity  for  this  substance  (1 
pound)  must  be  immediately  reported  to  the 
local  emergency  planning  committee,  the 
state  emergency  response  commis.sion.  and 
the  National  Response  Center  (800)  424- 
8802;  in  Washington,  D.Q  metropolitan  area 
(202)  42&-267S. 

///.  Cadmium  Sulfide 

A.  Physical  and  Chemical  Data 

1.  Substance  Identification 
Chemical  name:  Cadmium  sulfide. 
Formula:  CdS. 

Molecular  weight:  144.5. 

C4SiVo.  1306-23-6. 

Other  Identifiers:  RTECS  EV3 150000. 

Synonyms:  Aurora  yellow;  Cadmium 
Golden  366;  Cadrcium  Lemon  Yellow  527; 
Cadmium  Orange;  Cadmium  Primrose  819; 
Cadmium  Sulphide;  Cadmium  Yellow; 
Cadmium  Yellow  000;  Cadmium  Yellow 
Cone.  Deep;  Cadmium  Yellow  Cone.  Golden; 
Cadmium  Yellow  Cone.  Lemon;  Cadmium 
Yellow  Cone  Primrose;  Cadmium  Yellow  Oz. 
Dark;  Cadmium  Yellow  Primrose  47-1400; 
Cadmium  Yellow  lOG  Cone;  Cadmium 
Yellow  892;  Cadmopur  Golden  Yellow  N; 
Cadmopur  Yellow:  Capsebon;  C.L  77199;  C.L 
Pigment  Orange  20;  Q  Pigment  Yellow  37; 
Ferro  Lemon  Yellow;  Ferro  Orange  Yellow; 
Ferro  Yellow;  Greenockite;  Na-C02711. 

2.  Physical  data 

Boiling  point  (760  mm.  Hg}:  sublines  in  Nj 

at  gao-c. 

Melting  point:  1 750  degrees  C  (100  atm). 

Specific  Gravity:  (HzOs  1@  20°Q:  4.82. 

Solubility:  Slightly  soluble  in  water; 
soluble  in  acid. 

Appearance:  Light  yellow  or  yellow-orange 
crystals. 

B.  Fire,  Explosion  and  Reactivity  Data 
l.Fire 

Fire  and  Explosion  Hazards:  Neglisible  fire 
hazard  wrhen  exposed  to  heat  or  flame. 

Flash  point:  Nonflamable. 

Extinguishing  media:  Dry  chemical,  carbon 
dioxide,  water  spray  or  fDam. 
2.  Reactivity 

Conditions  contributing  to  instability: 
Generally  non-reactive  under  normal 
conditions.  Reacts  with  acids  to  form  toxic 
hydrogen  sulfide  gas. 

Incompatibilities:  Reacts  vigorously  with 
iodmemonochioride. 

Hazardous  decomposition  products:  Toxic 
fjmes  of  cadmium  and  sulfur  oxides. 


Q  Spill  Leak  and  Disposal  Procedures 

1.  Steps  to  be  taken  if  the  material  is  released 

or  spilled. 

Do  not  touch  spilled  material.  Stop  leak  if 
you  can  do  it  without  risk.  For  small,  dry 
spills,  with  a  clean  shovel  place  material  into 
clean,  dry  container  and  cover.  Move 
containers  firom  spill  area.  For  larger  spills, 
dike  for  ahead  of  spill  for  later  disposal.  Keep 
unnecessary  people  away.  Isolate  hazard  DJid 
deny  entry. 

rv.  Cadmium  Oiloride 

A.  Physical  and  Chemical  Data 

1.  Substance  Identification 
Chemical  name:  Cadmium  chloride. 
Formula:  CdOj. 

Molecular  weight:  183.3. 
CAS  No.  10108-64-2. 
Other  Indentifiers:  RTECS  EY017500a 
Synonyms:  Caddy;  Cadmium  dichloride; 
NA  2570  (DOT):  Ul-CAD;  dichlorocadmium. 

2.  Physical  data 

Boiling  point  (760  mm  Hg):  960  degrees  C 
Melting  point:  568  degrees  C. 
Specific  Gravity:  (H^O  =  1  ©  20  °C):  4.05. 
Solubility:  Soluble  in  water  (140  g/100  cc); 
soluble  in  acetone. 
Appearance:  small,  white  crystals. 

B.  Fire,  Explosion  and  Reactivity  Data 

1.  Fire 

Fire  and  Explosion  Hazards:  Negligible  fire 
and  negligible  explosion  hazard  in  dust  form 
when  exposed  to  heat  or  flame. 

Flash  point:  Nonflamable. 

Extinguishing  media:  Dry  chemical,  carbon 
dioxide,  water  spray  or  foam. 

2.  Pieactivity 

Conditions  contributing  to  instability: 
Generally  stable  under  normal  temperatures 
and  pressures. 

Incompatibilities-  Bromine  triflouride 
rapidly  attacks  cadmium  chloride.  A  mixture 
of  potassium  and  cadmium  chloride  may 
produce  a  strong  explosion  on  impact 

Hazardous  decomposition  products: 
Thermal  decomposition  may  release  toxic 
fumes  of  hydrogen  chloride,  chloride, 
chlorine  or  oxides  of  cadmium. 

C.  Spill  Leak  and  Disposal  Procedures 

1 .  Steps  to  be  taken  if  the  material  is  released 

or  spilled. 

Do  not  touch  spilled  material.  Stop  leak  if 
you  can  do  it  without  risk.  For  small,  dry 
spills,  with  a  clean  shovel  place  material  into 
clean,  dry  container  and  cover.  Move 
containers  from  spill  area.  For  larger  spills, 
dike  hi  ahead  of  spill  for  later  dispos^.  Keep 
unnecessary  people  away.  Isolate  hazard  and 
deny  entry.  The  Superfund  Amendments  and 
Reauthorization  Act  of  1986  Section  304 
requires  that  a  release  equal  to  or  greater  than 
the  reportable  quantity  for  this  substance 
(100  pounds)  must  be  immediately  reported 
to  the  local  emergency  planning  conmiittee, 
the  state  emergency  response  commission, 
and  the  National  Response  Center  (800)  424- 
8802;  in  Washington.  D.C.  Metropolitan  area 
(202)  426-2675. 

Appendix  C— Qualitative  and  Quantitative 
Fit  Testing  Procedures 


/.  Fit  Test  Protocols 

A.  General 

The  employer  shall  include  the  following 
provisions  in  the  fit  tost  procedures.  These 
provisions  apply  to  both  qualitative  fit  testing 
(QLFT)  and  quantitative  fit  testing  (QNFT). 
All  testing  is  to  be  conducted  annually. 

1.  The  test  subject  shall  be  allowed  to  pick 
the  most  comfortable  respirator  from  a 
selection  including  respireto<^  of  various 
sizes  from  different  manufacturers.  The 
selection  shall  include  at  least  three  sizes  of 
alastomeric  facepieces  of  the  type  of 
respirator  that  is  to  be  tested,  i.e.,  three  sizes 
of  half  mask;  or  three  sizes  of  full  facepiece. 
Respirators  of  each  size  must  be  provided 
from  at  least  two  manufacturers. 

2.  Prior  to  the  selection  process,  the  test 
subject  shall  be  shown  how  to  put  on  a 
respirator,  how  it  should  be  positioned  on 
the  face,  how  to  set  strap  tension  and  how 

to  determine  a  comfortable  fit.  A  mirror  shall 
be  available  to  assist  the  subject  in  evaluating 
the  fiWnd  positioning  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use;  it  is  only 
a  review. 

3.  The  test  subject  shall  be  informed  that 
he/she  is  being  asked  to  select  the  respirator 
which  provides  the  most  comfortable  fit. 
Each  respirator  represents  a  different  size  and 
shape,  and  if  fitted,  maintained  and  used 
properly,  will  provide  substantial  protection. 

4.  The'  test  subject  shall  be  instructed  to 
hold  each  facepiece  up  to  the  face  and 
eliminate  those  which  obviously  do  not  give 
a  ccKnfortable  fit. 

5.  The  more  comfortable  facepieces  are 
noted;  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  Assistance  in  assessing  comfort  can 
be  given  by  discussing  the  points  in  item  S      *" 
below.  If  the  test  subject  is  not  familiar  with 
using  a  particular  respirator,  the  test  subject 
shall  be  directed  to  don  the  mask  several 
times  and  to  adjust  the  straps  each  time  to 
become  adept  at  setting  proper  tension  on  the 
straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
tinne  to  determine  the  comfort  of  the 
respirator: 

(a)  Position  of  the  mask  on  the  nose; 

(b)  Room  for  eye  protection; 
(cj  Room  to  talk;  and 

(d)  Position  of  mask  on  face  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 

(a)  Chin  properly  placed; 

(b)  Adequate  strap  tension,  not  overly 
tightened; 

(c)  Fit  across  nose  bridge; 

(d)  Respirator  of  proper  size  to  span 
distance  firom  nose  to  chin; 

(e)  Tendency  of  respirator  to  slip;  and 

(f)  Self-observation  in  mirror  to  evaluate  fit 
and  respirator  f>osition. 

8.  The  test  subject  shall  conduct  the 
negative  and  positive  pressure  fit  checks  as 
described  below  or  in  ANSI  Z88.2-1980. 
Before  conducting  the  negative  or  positive 
pressure  test,  the  subject  shall  be  told  to  seat 
the  mask  on  tbe  face  by  moving  the  head 
from  side-to-side  and  up  and  dovra  slowly 
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while  taking  in  a  few  slow  deep  breaths. 
Another  Cacepiece  shall  be  selected  and 
retested  if  the  test  subject  fails  the  fit  check 
tests. 

(a).  Potitive  pressure  test.  Qose  off  the 
exhalation  valve  and  exhale  gently  onto  the 
facepiece.  The  face  fit  is  considered 
satisfactcvy  if  a  slight  positive  pressure  can 
be  built  up  inside  the  facepiece  without  any 
evidence  of  outward  leakage  of  air  at  the  seal. 
For  most  respirators  this  method  of  leak 
testing  requires  the  wearer  to  first  rpmove  the 
exhalation  valve  cover  before  closing  off  the 
exhalation  valve  and  then  carefully  replacing 
it  after  the  test 

(b).  Negative  pressure  test.  Close  off  the 
inlet  opening  of  the  canister  or  cartridge(s)  by 
covering  with  the  palm  of  the  hand(8)  or  by 
replacing  the  filter  seal(s).  Inhale  gently  so 
that  the  facepiece  collapses  slightly,  and  hold 
the  breath  for  ten  seconds.  If  the  facepiece 
remains  in  its  slightly  collapsed  condition 
and  no  inward  leakage  of  air  is  detected,  the 
tightness  of  the  respirator  is  considered 
satisfactory. 

9.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface,  such  as  stubble 
beard  growth,  beard,  or  long  sideburns  which 
cross  the  respirator  sealing  surface.  Any  type 
of  apparel  which  interferes  with  a 
satisfactory  fit  shall  be  altered  or  removed. 

10.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  ha  shall  be 
referred  to  a  physician  trained  in  respiratory 
disease  or  pulmonary  medicine  to  determine, 
in  accordance  with  paragraph  (1),  (2)  and  (3) 
of  this  standard,  whether  the  test  subject  can 
wear  a  respirator  while  performing  her  or  his 
duties. 

11.  The  test  subject  shall  be  given  the 
opportunity  to  wear  the  successfully  fitted 
respirator  for  a  period  of  two  weeks.  If  at  any 
time  during  this  period  the  respirator 
becomes  uncomfortable,  the  test  subject  shall 
be  given  the  opportimlty  to  select  a  different 
facepiece  and  to  be  retested. 

12.  The  employer  shall  maintain  a  record 
of  the  fit  test  administered  to  an  employee. 
The  record  shall  contain  at  least  the 
following  information: 

(a)  Name  of  employee; 

(b)  Type  of  respirator, 

(c)  Brand,  size  of  respirator; 

(d)  Date  of  test;  and 

(e)  Where  QNFT  is  used,  the  fit  f&ctor  and 
strip  chart  recording  or  other  recording  of  the 
results  of  the  test.  The  record  shall  be 
maintained  until  the  next  fit  test  is 
administered. 

13.  Exercise  regimen.  Prior  to  the 
commencemect  of  the  fit  test,  the  test  subject 
shall  be  given  a  description  of  the  fit  test  and 
the  test  subject's  responsibilities  during  the 
test  procedure.  The  description  of  the  process 
shall  include  a  description  of  the  test 
exercises  that  the  subject  will  be  performing. 
The  respirator  to  be  tested  shall  be  worn  for 
at  least  5  minutes  before  the  start  of  the  fit 
test 

14.  Test  Exercise*.  The  test  subject  shall 
perform  exercises,  in  the  test  environment,  in 
the  manner  described  below: 

(a)  Normal  breathing.  In  a  normal  standing 
position,  without  falking.  the  sul^ect  shall 
breathe  nonnally. 


(b)  Deep  breathing.  In  a  narma]  standing 
position,  without  talking,  the  subject  shall 
breathe  slowly  and  deeply,  taking  care  so  as 
to  not  hyperventilate. 

(c)  Turning  head  side  to  side.  Standing  in 
place,  the  subject  shall  slowly  turn  his/her 
head  from  side  to  side  between  the  extreme 
positions  on  each  side.  The  head  shall  be 
held  at  each  extreme  momentarily  so  the 
subject  can  inhale  at  each  side. 

(d)  Moving  heed  up  and  down.  Standing  in 

Elace,  the  subject  shall  slowly  move  his/her 
ead  up  and  down.  The  subject  shell  be 
instructed  to  iniiale  in  the  up  position  (i.e.. 
when  looking  toward  the  ceiling). 

(e)  Talking.  The  subject  shall  talk  out  loud 
slowly  and  loud  enough  so  as  to  be  heard 
clearly  by  the  test  conductor.  The  subject  can 
read  from  a  prepared  text  such  as  the 
Rainbow  Passage,  count  backward  from  100, 
or  recite  a  memorized  poem  or  song. 

(f)  Grimace.  The  test  subject  shall  grimace 
by  smiling  or  frowning. 

(g)  Bending  over.  The  test  subject  shall 
bend  at  the  waist  as  if  he/she  were  to  touch 
his/her  toes,  jogging  in  place  shall  be 
substituted  for  this  exercise  in  those  test 
environments  such  as  shroud  type  QNFT 
units  which  prohibit  bending  at  the  waist. 

(h)  Normal  breathing.  Same  as  exercise  1. 
Each  test  exercise  shall  be  performed  for  one 
minute  except  for  the  grimace  exercise  which 
shall  be  performed  for  15  seconds.  The  test 
subject  shall  be  questioned  by  the  test 
conductor  regarding  the  comfort  of  the 
respirator  upon  completion  of  the  protocol.  If 
it  has  become  uncomfortable,  another  model 
of  respirator  shall  be  tried. 

B.  QuaUtaUve  Fit  Test  (QLFT)  Protocols 

1.  General 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  qualitative  fit  test  program. 

(b)  The  employer  shall  assure  that  persons 
administering  QLFTs  are  able  to  prepare  test 
solutions,  calibrate  equipment  and  perform 
tests  properly,  recognize  invalid  tests,  and 
assure  that  test  equipment  is  in  proper 
working  order. 

(c)  The  employer  shall  assurp  that  QLFT 
equipment  is  kept  dean  and  well  maintained 
so  as  to  operate  within  the  parameters  for 
which  it  was  designed. 

2.  Isoamyl  Acetate  Protocol 

(a)  Odor  threshold  screening.  The  odor 
threshold  screening  test,  performed  without 
wearing  a  respirator,  is  intended  to  determine 
if  the  individual  tested  can  detect  the  odor 
of  isoamyl  acetate. 

(1)  Three  1-liter  glass  jars  with  metal  hds 
ere  required. 

(2)  Odor  fi-ee  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  degrees  C  shall  be 
used  for  the  solutions. 

(3)  The  isoamyl  acetate  (lAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
cc  of  odor  free  ¥rater  in  a  1  litw  jar  and 
shaking  for  30  seconds.  A  new  solution  shall 
be  prepared  at  least  weekly. 

(4)  The  screening  test  shall  be  conducted 
in  a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 


ventilated  and  shall  not  be  connected  to  the 
same  recircufating  ventilation  system. 

(5)  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  cc  of  the  stock 
solution  into  500  cc  of  odor  free  water  using 
a  clean  dropper  or  pipette.  The  solution  shall 
be  shaken  for  30  seconds  and  allowed  to 
stand  for  two  to  three  minutes  so  that  the 
lAA  concentration  above  the  liquid  may 
reach  equilibrium.  This  solution  shall  be 
used  for  only  one  day. 

(6)  A  test  blank  shall  be  prepared  in  a  third 
jar  by  adding  500  cc  of  odor  free  water. 

(7)  The  odor  test  and  test  blank  jars  shall 
be  labeled  1  and  2  for  jar  identification. 
Labels  shall  be  placed  on  the  lids  so  they  can 
be  periodically  peeled,  dried  off  and 
switched  to  maintain  the  integrity  of  the  test. 

(8)  The  following  instruction  sliall  be  typed 
on  a  card  and  placed  on  the  table  in  front  of 
the  two  test  jars  (i.e.,  1  and  2):  "The  purpose 
of  this  test  is  to  determine  if  you  can  smell 
banana  oil  at  a  low  concentration.  The  two 
bottles  in  front  of  you  contain  water.  One  of 
these  bottles  also  contains  a  small  amount  of 
banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  i  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

(9)  The  mixtures  used  in  the  lAA  odor 
defection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

(10)  If  the  test  subject  is  unable  to  conectly 
identify  the  jar  containing  the  odor  test 
solution,  the  LAA  qualitative  fit  test  shall  not 
be  performed. 

(11)  If  the  test  subject  correctly  Identifies 
the  jar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing. 

(b)  Isoamyl  acetate  fit  test 

(1 )  The  fit  test  chamber  shall  be  similar  to 
a  clear  55-gallon  drum  liner  suspended 
inverted  over  a  2-foot  diameter  frame  so  that 
the  top  of  the  chamber  is  about  6  inches 
above  the  test  subject's  head.  The  inside  top 
center  of  the  chamber  shall  have  a  small  hook 
attached. 

(2)  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offw  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  weekly. 

(3)  After  selecting,  donning,  and  properly 
adjusting  a  respirator,  the  test  subject  shall 
wear  it  to  the  fit  testing  room.  This  room 
shall  be  separate  from  tlie  room  used  for  odor 
tiuvshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  general  room 
contamination. 

(4)  A  copy  of  the  test  exercise*  and  any 
prepared  text  from  which  tlie  subject  is  to 
read  shall  be  taped  to  the  inside  of  the  test 
chamber. 

(5)  Itpon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6-inch  by  5-inch 
piece  of  fmper  towel,  or  other  porous, 
absorbent,  single-ply  material,  folded  in  half 
and  wetted  with  0.75  cc  of  pure  LAA.  The  test 
subject  shall  hang  the  wet  towel  on  tlie  hook 
at  the  top  of  the  chamber. 
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(6)  Allow  two  minutes  for  the  lAA  test 
concantratlon  to  stabilize  before  starting  the 
fit  test  exercises.  This  would  be  an 
appropriate  time  to  talk  with  the  test  subject; 
to  explain  the  fit  test,  the  importance  of  his/ 
her  coopteration,  and  the  purpose  for  the  head 
exercises;  and  to  demonstrate  some  of  the 
exercises. 

(7)  If  at  any  time  during  the  test,  the  subject 
detects  the  banana  like  odor  of  lAA,  the 
respirator  fit  is  inadequate.  The  subject  shall 

uickly  exit  from  the  test  chamber  and  leave 
le  test  area  to  avoid  olfactory  btigue. 

(8)  If  the  respirator  fit  was  Inadequate,  the 
subject  shall  return  to  the  selection  room  and 
remove  the  respirator,  repeat  the  odor 
sensitivity  test,  select  and  put  on  another 
respirator,  return  to  the  test  chamber  and 
again  begin  the  procedure  described  in 
paragraph  (I)(B)(2)(b)  (1)  through  (7)  of  this 
appendix.  The  process  continues  until  a 
respirator  that  nt^  well  has  been  found. 
Should  the  odor  sebsitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

(9)  When  a  respirator  is  found  that  passes 
the  test,  its  efficiency  shall  be  demonstrated 
for  the  subject  by  having  the  subject  break  the 
face  seal  and  take  a  breath  before  exiting  the 
chamber. 

(10)  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test.  To  keep  the  test  area 
from  becoming  contaminated,  the  used 
towels  shall  be  kept  in  a  self  sealing  bag  so 
there  is  no  significant  lAA  concentration 
build-up  in  the  test  chamber  during 
subsequent  tests. 

3.  Irritant  Fume  Protocol 

(a)  The  respirator  to  be  tested  shall  be 
equipped  with  high-efficiency  particulate  air 
(HEPA)  filters. 

(b)  The  test  subject  shall  be  allowed  to 
smell  a  weak  concentration  of  the  irritant 
smoke  before  the  respirator  is  donned  to 
become  familiar  with  its  characteristic  odor. 

(c)  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  No.  5645,  or  equivalent.  Attach 
one  end  of  the  smoke  tube  to  a  low  flow  air 
pump  set  to  deliver  200  milliliters  per 
minute. 

(d)  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  his/her  eyes  closed  while  the 
test  Is  performed. 

(a)  The  test  conductor  shall  direct  the 
stream  of  irritant  smoke  from  the  smoke  tube 
towards  the  face  seal  area  of  the  test  subject. 
He/she  shall  begin  at  least  12  inches  from  the 
focepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

(0  The  exercises  identified  in  section  I.  A. 
14  above  shall  be  performed  by  the  test 
subject  while  the  respirator  seal  is  being 
challenged  by  the  smoke. 

(g)  Each  test  subject  passing  the  smoke  test 
without  evidence  of  a  response  shall  be  given 
a  sensitivity  check  of  the  smoke  from  the 
same  tube  once  the  respirator  has  been 
removed  to  determine  whether  he/she  reacts 
to  the  smoke.  Failure  to  evoke  a  response 
shall  void  the  fit  test 


(h)  The  fit  test  shall  be  performed  in  a 
location  with  exhaust  ventilation  sufficient  to 
prevent  general  contamination  of  the  testing 
area  by  the  test  agent. 

4.  Saccharin  Solution  Aerosol  Protocol 

The  entire  screening  and  testing  procedure 
shall  be  explained  to  the  test  subject  prior  to 
the  conduct  of  the  screening  test. 

(a)  Taste  threshold  screening.  The 
saccharin  taste  threshold  screening, 
performed  without  wearing  a  respirator,  is 
intended  to  determine  whether  the 
individual  being  tested  can  detect  the  taste  of 
saccharin. 

(1)  Threshold  screening  as  well  as  fit 
testing  subjects  shall  wear  an  enclosure  about 
the  head  and  shoulders  that  is  approximately 
12  inches  in  diameter  by  14  inches  tall  with 
at  least  the  front  portion  clear  and  that  allows 
free  movements  of  the  head  when  a  respirator 
is  worn.  An  enclosure  substantially  similar  to 
the  3M  hood  assembly,  parts  i  FT  14  and  # 
FT  15  combined,  is  adequate. 

(2)  The  test  enclosure  shall  have  a  V*  inch 
hole  in  front  of  the  test  subject's  nose  and 
mouth  area  to  accommodate  the  nebulizer 
nozzle. 

(3)  The  test  subject  shall  don  the  test 
enclosure.  Throughout  the  threshold 
screening  test,  the  test  subject  shall  breathe 
through  his/her  wide  open  mouth  with 
tongue  extended. 

(4)  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  the  test  conductor 
shall  spray  the  threshold  check  solution  into 
the  enclosure.  This  nebulizer  shall  be  clearly 
marked  to  distinguish  it  from  the  fit  test 
solution  nebulizer. 

(5)  The  threshold  check  solution  consists 
of  0.83  grams  of  sodium  saccharin  USP  in  1 
cc  of  warm  water.  It  can  be  prepared  by 
putting  1  cc  of  the  fit  test  solution  (see  (b)(5) 
below)  in  100  cc  of  distilled  water. 

(6)  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  released  and  allowed  to 
fully  exi>and. 

(7)  Ten  squeezes  are  repeated  rapidly  and 
then  the  test  subject  is  asked  whether  the 
saccharin  can  be  tasted. 

(8)  If  the  first  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(9)  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  is  tasted. 

(10)  The  test  conductor  will  take  note  of 
the  number  of  squeezes  required  to  solicit  a 
taste  response. 

(11)  If  the  saccharin  is  not  tasted  after  30 
squeezes  (step  10),  the  test  subject  may  not 
perform  the  saccharin  fit  test. 

(12)  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  reference  in  the  fit  test. 

(13)  Correct  use  of  the  nebulizer  means  that 
approximately  1  cc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

(14)  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  each  morning  and  afternoon  or  at  least 
every  four  hours. 

(b)  Saccharin  solution  aerosol  fit  test 
procedure 


(1)  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

(2)  The  fit  test  uses  the  same  enclosure 
described  in  (a)  above. 

(3)  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  (a)  above.  The  respirator  shall  be       ' 
properly  adjusted  and  equipped  with  a 
particulate  filters). 

(4)  A  second  DeVilbiss  Model  40 
Inhalation  Medication  Nebulizer  is  used  to 
spray  the  fit  test  solution  into  the  enclosure. 
This  nebulizer  shall  be  clearly  marked  to 
distinguish  it  fivm  the  screening  test  solution 
nebulizer. 

(5)  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  warm  water. 

(6)  As  before,  the  test  subject  shall  breathe 
through  the  open  mouth  with  tongue 
extended. 

(7)  The  nebulizer  Is  inserted  into  the  hole 
in  the  frtjnt  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  number  of  squeezes  required  to 
elicit  a  taste  response  in  the  screening  test. 

(8)  After  generating  the  aerosol  the  test 
subject  shall  be  instructed  to  perform  the 
exercises  in  section  I.  A.  14  alxive. 

(9)  Every  30  seconds  the  aerosol 
concentration  shall  be  replenished  using  one 
half  the  number  of  squeezes  as  initially. 

(10)  The  test  subject  shall  indicate  to  the 
test  conductor  if  at  any  time  during  the  fit 
test  the  taste  of  saccharin  is  detected. 

(11)  If  the  taste  of  saccharin  is  detected,  the 
fit  is  deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried". 

C  Quantitative  Fit  Test  (QNFT)  Protocol 

1.  General 

(a)  The  employer  shall  assign  specific 
individuals  who  shall  assume  full 
responsibility  for  implementing  the 
respirator  quantitative  fit  test  program. 

(b)  The  employer  shall  ensure  that  persons 
administering  QNFT  are  able  to  calibrate 
equipment  and  perform  tests  properly, 
recognize  invalid  tests,  calculate  fit  factors 
properly  and  assure  that  test  equipment  is  in 
proper  working  order. 

(c)  The  employer  shall  assure  that  QNFT 
equipment  is  kept  clean  and  well  maintained 
so  as  to  operate  at  the  parameters  for  which 
it  was  designed. 

2.  Definitions 

(a)  Quantitative  fit  test.  The  test  is 
performed  in  a  test  chamber.  The  normal  air- 
purifying  element  of  the  respirator  is 
replaced  by  a  high-efficiency  particulate  air 
(HEPA)  filter  in  the  case  of  particulate  QNFT 
aerosols  or  a  sorbent  offering  contaminant 
penetration  protection  equivalent  to  high- 
efficiency  filters  where  the  QNFT  test  agent 
is  a  gas  or  vapor. 

(b)  Challenge  agent  means  the  aerosol,  gas 
or  vapor  introduced  into  a  test  chamber  so 
that  its  concentration  inside  and  outside  the 
respirator  may  be  measured. 

(c)  Test  subject  means  the  person  wearing 
the  respirator  for  quantitative  fit  testing. 

(d)  Normal  standing  position  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  loo^ng  straight  ahead. 
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(e)  Maximum  peak  penetration  method 
meant  the  method  of  detennining  test  agent 
penetration  in  the  respirator  as  determined 
by  strip  chart  recordings  of  the  test.  The 
highest  pealt  penetraticn  for  a  given  exercise 
is  talcen  to  be  representative  of  average 
penetration  into  the  respirator  for  that 
exercise. 

(f)  Average  peak  penetration  method  means 
the  method  of  determining  test  agent 
penetration  into  the  respirator  utilizing  a 
strip  chart  recorder,  integrator,  or  computer. 
The  agent  penetration  is  determined  by  an 
average  of  the  p>eak  heights  on  the  graph  or 
by  computer  integration,  for  each  exercise 
except  the  grimace  exercise.  Integrators  or 
computers  which  calculate  the  actual  test 
agent  penetration  Into  the  respirator  for  each 
exercise  will  also  bo  considered  to  meet  the 
requirements  of  the  average  peak  penetration 
method. 

(g)  "Fit,Factor"  means  the  ratio  of 
challenge  agent  concentration  outside  with 
respect  to  the  inside  of  a  respirator  inlet 
covering  (facepiece  or  enclosure). 

3.  Apparatus 

(a)  Instrumentation.  Aerosol  generation, 
dilution,  and  measurement  systems  using 
com  oil  or  sodium  chloride  as  test  aerosols 
shall  be  used  for  quantitative  fit  testing. 

(b)  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  ell  required  exercises  without 
disturbing  the  challenge  agent  concentration 
or  the  msasurement  appwratus.  The  test 
chamber  shall  be  equipped  and  constructed 
so  that  the  challenge  agent  is  effectively 
isolated  from  the  ambient  air,  yet  uniform  in 
concentration  throughout  the  chamber. 

(c)  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufecturer. 

(d)  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
the  challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000.  Integrators  or  computers  which 
integrate  the  amount  of  test  agent  penetration 
leakage  into  the  respirator  for  each  exercise 
may  be  used  provided  a  record  of  the 
THadings  is  made. 

(e)  The  combination  of  substitute  air- 
purifying  elements,  challenge  agent  and 
challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  an  established 
exposure  limit  for  the  challenge  agent  at  any 
time  during  the  testing  process. 

(f)  The  sampling  port  on  the  test  specimen 
respirator  ihall  be  placed  and  constructed  so 
that  no  leakage  occurs  around  the  port  (e.g. 
where  the  respirator  is  probed),  a  free  air 
flow  is  allowed  into  the  sampling  line  at  all 
times  and  so  that  there  is  no  interference 
with  the  St  or  performance  of  the  respirator. 

(g)  The  test  chamber  and  test  set  up  shall 
permit  the  person  administering  the  test  to 
observe  the  test  subject  inside  the  chamber 
during  the  test. 

(h)  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  inside  the  test  chamber 
constant  to  within  a  10  percent  variation  for 
the  duratipp  of  the  test 


(i)  The  time  lag  (interval  between  an  event 
and  the  recording  of  the  event  on  the  strip 
chart  or  computer  or  integrator)  shall  be  kept 
to  a  minimum.  There  shall  be  a  dear 
association  between  the  occurrence  of  an 
event  inside  the  test  chamber  and  its  being 
recorded. 

(j)  The  sampling  line  tubing  for  the  test 
chamber  atmosphere  and  for  the  respirator 
sampling  port  shall  be  of  equal  diameter  and 
of  the  same  material.  The  length  of  the  two 
lines  shall  be  equal. 

(k)  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high-effkdency  filter 
before  release. 

(1)  When  sodium  chloride  aerosol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

(m)  The  limitations  of  instrument  detection 
shall  be  taken  into  account  when 
determining  the  fit  factor. 

(n)  Test  respirators  shall  be  maintained  in 
proper  working  order  and  inspected  for 
deficiencies  such  as  cracks,  missing  valves 
and  gaskets,  etc. 

4.  Procedural  Requirements 

(a)  When  performing  the  initial  positive  or 
negative  pressure  test  the  sampling  line  shall 
be  crimped  closed  in  order  to  avoid  air 
pressure  leakage  during  either  of  these  tests. 

(b)  An  abbreviated  screening  isoamyl 
acetate  test  or  irritant  fume  test  may  bo 
utilized  in  order  to  quickly  identify  poor 
fitting  respirators  which  paued  the  positive 
and/or  negative  pressure  test  and  thus  reduce 
the  amount  of  QNFT  time.  When  performing 
a  screening  iaoamyl  acetate  test,  combination 
high-efficiency  oiganic  vapor  cartridges/ 
canisters  shall  be  used. 

(c)  A  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber  prior  to  testing.  For  canopy  or 
shower  curtain  type  of  test  units  the 
determination  of  the  challenge  agent  stability 
may  be  established  after  the  test  subject  has 
entered  the  test  environment. 

(d)  Immediately  after  the  subject  enters  the 
test  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  bo 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  5  percent  for  a  half  mask  or 

1  percent  for  a  full  facepiece  respirator. 

(e)  A  stable  challenge  concentration  shall 
be  obtained  prior  to  the  actual  start  of  testing. 

(0  Respirator  restraining  straps  shall  not  be 
overtightened  for  testing.  The  straps  shall  be 
adjusted  by  the  wearer  without  assistance 
from  other  persons  to  give  a  reasonable 
comfortable  fit  typical  of  normal  use. 

(g)  The  test  shall  be  terminated  whenever 
any  single  peak  penetration  exceeds  5 
f)ercent  for  half  masks  and  1  percent  for  full 
facepiece  respirators.  The  test  subject  shall  be 
refitted  and  retested.  If  two  of  the  three 
required  tests  are  terminated,  the  fit  shall  be 
deemed  inadequate. 

(h)  In  order  to  successfully  complete  a 
QNFT,  three  successful  fit  tesU  are  required. 
The  results  of  each  of  the  three  independent 
fit  tests  must  exceed  the  minimum  fit  factor 
needed  for  the  class  of  respirator  (e.g.  half 
mask  respirator,  full  facepiece  respirator). 

(i)  Calculation  of  fit  factors. 

(1)  The  fit  factor  shall  be  determined  for 
the  quantitative  fit  test  by  taking  the  ratio  of 


the  average  chamber  concentration  to  th« 
concentration  inside  the  respirator. 

(2)  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  banning  and  of  the  end 
of  the  test. 

(3)  The  concentration  of  the  challenge 
agent  inside  the  respirator  shall  be 
determined  by  one  of  the  following  methodr 

(1)  Average  peak  concentration. 

(ii)  Maximum  peak  concentration. 

(iii)  Integration  by  calculation  of  the  area 
under  the  individual  peak  for  each  exercise. 
This  includes  computerized  integration. 

(j)  Interpretation  of  test  rosulu.  The  fit 
factor  established  by  the  quantitative  fit 
testing  shall  be  the  lowest  of  the  three  fit 
factor  values  calculated  from  the  three 
required  fit  tests. 

(k)  The  test  subject  shall  not  be  permitted 
to  wear  a  half  mask,  or  full  facepiece 
respirator  unless  a  minimum  fit  factor 
equivalent  to  at  least  10  times  the  hazardous 
exposure  level  is  obtained. 

(1)  Filters  used  for  quantitative  fit  testing 
shall  be  replaced  at  least  weekly,  or 
whenever  increased  breathing  resistance  it 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  (when  used)  or  sooner  if  there 
is  any  indication  of  breakthrough  by  a  test 
agent. 

Appendix  D— Occupational  Health  History 
Interriew  With  Referaoce  to  Cadniiiua 
Exposure 

Directions 

(To  be  read  by  employee  and  signed  prior  to 
the  interview) 

Please  answer  the  questions  you  will  be 
asked  as  completely  and  carefully  as  you  can. 
These  questions  are  asked  of  everyone  who 
works  with  cadmium.  You  will  also  be  asked 
to  give  blood  and  urine  samples.  The  doctor 
will  give  your  employer  a  written  opinion  on 
whether  you  are  physically  capable  of 
working  with  cadmium.  Legally,  the  doctor 
cannot  share  personal  information  you  may 
tell  him/her  with  your  employer.  The 
following  information  is  considered  strictly 
confidential.  The  reeulu  of  the  tests  will  go 
to  you,  your  doctor  and  your  employer.  You 
will  also  receive  an  information  sheet 
explaining  the  results  of  any  biological 
monitoring  or  physical  examinations 
performed. 

If  you  are  just  being  hired,  the  results  of 
this  interview  and  examination  will  be  used 
to: 

(1)  Establish  your  health  status  and  tee  if 
working  with  cadmium  might  be  expected  to 
cause  unusual  problems. 

(2)  Determine  your  health  status  today  and 
see  if  there  are  changes  over  time. 

(3)  See  if  you  can  wear  a  respirator  safely. 
If  you  are  not  a  new  hire: 

OSHA  says  that  everyone  who  works  with 
cadmium  can  have  periodic  medical 
examinations  performed  by  a  doctor.  The 
reasons  for  this  are: 

(a)  If  there  are  chaogas  in  your  health, 
either  because  of  cadmium  or  some  other 
reason,  to  find  them  early, 

(b)  To  prevent  kidney  damage. 
Please  sign  below. 
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I  have  read  these  directions  and 
understand  them: 

Employee  signatiire 

Date 

Thank  you  for  answering  these  questions. 
(Suggested  Format) 

Name — 

Age     

Social  Security  # 

Company  

Job 


Type  of  Preplacement  Exam: 
'  (    1  Periodic 

(    ]  Termination 

I    )  Initial 

(    ]  Other 

Blood  Pressure    

Pulse  Rate     


.  How  long  have  you  worked  at  the  job 

listed  above? 
[    ]  not  yet  hired 
i    )  number  of  months 
(    1  number  of  years 
job  Duties  Etc. 


3.  Have  you  ever  been  told  by  a  doctor  that 

you  had  bronchitis? 
I    lyes 
I    Ino 
If  yes,  how  long  ago? 
(    1  number  of  months 
I    ]  number  of  years 

4.  Have  you  ever  been  told  by  a  doctor  that 

you  had  emphysema? 
I    lyes 
(    Ino 
If  yes,  how  long  ago? 
[    I  number  of  years 
(    ]  number  of  months 

5.  Have  jrou  ever  been  told  by  a  doctor  that 

you  had  other  limg  problems?  ■ 
I    lyes 
I    Ino 
If  yes,  please  describe  type  of  lung  problems 
and  when  you  had  these  problems. 


6.  In  the  past  year,  have  you  had  a  cough? 

I    lyes 

I    Ino 
If  yes,  did  you  cough  up  sputum? 

(    lyes 

(    Ino 
If  yes,  how  long  did  the  cough  with  sputum 
production  last? 

I    1  less  than  3  months 

I    1  3  months  or  longer 
If  yes,  for  how  many  years  have  you  had 
episodes  of  cough  with  sputum 
production  lasting  this  long? 

(    I  less  than  one 

(    11 

I    12 


(    1  longer  than  2 

7.  Have  you  ever  smoked  cigarettes? 
(    lyes 

I    Ino 

8.  Do  you  now  smoke  cigarettes? 
I    lyes 

(    Ino 

9.  If  you  smoke  or  have  smoked  cigarettes,  for 

how  many  years  have  you  smoked,  or 
did  you  smoke? 
(    ]  less  than  1  year 
(    1  number  of  years 
What  is  or  was  the  greatest  number  of  packs 
per  day  that  you  have  smoked? 
[    ]  number  of  packs 
If  you  quit  smoking  cigarettes,  how  many 
years  ago  did  you  quit? 
(    I  less  than  1  year 
1    1  number  of  years 
How  many  packs  a  day  do  you  now  smoke? 
(    ]  niunber  of  packs  per  day 

10.  Have  you  ever  been  told  by  a  doctor  that 

you  had  a  kidney  or  urinary  tract  disease 

or  disorder? 
1    lyes 
[    Ino 

1 1 .  Have  you  ever  had  any  of  these  disorders? 
Kidney  stones 

(    1  yes        I    1  no 
Protein  in  urine 

[    1  yes        I    1  no 
Blood  in  urine 

[    1  yes        [    1  no 
Difficulty  urinating 

I    1  yes        (    1  no 
Other  kidney/Urinary  disorders 

(    1  yes        (    1  no 

Please  describe  problems,  age,  treatment, 
and  follow  up  for  any  kidney  or  urinary 
problems  you  have  had: 


Medicine 


12.  Have  you  ever  been  told  by  a  doctor  or 
other  health  care  provider  who  took  your 
blood  pressxire  that  your  blood  pressure 
was  high? 
lyes 
1  no 
Have  you  ever  been  advised  to  take  any 
blood  pressure  medication? 
lyes 
]  no 
Are  you  presently  taking  any  blood 
pressure  medication? 
lyes 
1  no 
Are  you  presently  taking  any  other 
medication? 
(    lyes 
I    Ino 
16.  Please  list  any  blood  pressure  or  other 
medications  and  describe  how  long  you 
have  been,  taking  each  one: 


( 
13. 


( 
14. 


15. 


Medicine 

How  long  taken 

How  long  taken 


17.  Have  you  ever  been  told  by  a  doctor  that 

you  have  diabetes?  (sugar  in  your  blood 

or  urine) 
(lyes 
I    Ino 
If  yes,  do  you  presently  see  a  doctor  about 

your  diabetes? 
1    lyes 
I    Ino 
If  yes,  how  do  you  control  your  blood  sugar? 
I    1  diet  alone 
[    j  diet  plus  oral  medicine 
[    1  diet  plus  insulin  (injection) 

18.  Have  you  ever  been  told  by  a  doctor  that 

you  had: 
anemia 

(    1  yes       (    1  no 
a  low  blood  count? 

1    lyes       (Ino 

19.  Do  you  presently  feel  that  you  tire  or  run 

out  of  energy  sooner  than  normal  or 
sooner  than  other  people  your  age? 

1    lyes 

I    Ino 
If  yes,  for  how  long  have  you  felt  that  you 
tire  easily? 

[    1  less  than  1  year 

[    j  number  of  years 

20.  Have  you  given  blood  within  the  last 

year? 
I    lyes 
(Ino 
If  yes,  how  many  times? 

[    1  number  of  times 
How  long  ago  was  the  last  time  you  gave 
blood? 
(    1  less  than  1  month 
[    I  number  of  months 

21.  Within  the  last  year  have  you  had  any 

injuries  with  heavy  bleeding? 

[    lyes 

I    Ino 
If  yes,  how  long  ago? 

(    ]  less  than  1  month 

(    1  number  of  months 
Describe: 


22.  Have  you  recently  had  any  surgery? 

I    lyes 

(    Ino 
If  yes,  please  describe:  


23.  Have  you  seen  any  blood  lately  in  your 

stool  or  after  a  bowel  movement? 
(    lyes 
(    Ino 

24.  Have  you  ever  had  a  test  for  blood  in  your 

stool? 
(lyes 
[    Ino 
If  yes,  did  the  test  show  any  blood  in  the 
stool? 
(lyes 
(    Ino 
What  further  evaluation  and  treatment  were 
done? _^_ 


>\ 
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The  following  questions  pertain  to  the 
ability  to  wear  a  respirator.  Additional 
infbnnation  for  the  physician  can  be  found 
in  The  Respiratory  Protective  Devices 
Manual. 

25.  Have  you  over  been  told  by  a  doctor  that 

you  have  asthma? 
I    lyes 
(    loo 
If  yes,  are  you  presently  taking  any 

medication  for  asthma?  Mark  all  that 

apply. 
I    ]  shots 
(    I  pills 
(    ]  inhaler 

26.  Have  you  ever  had  a  heart  attack? 
(    lyes 

I    Ino 
If  yes,  how  long  ago? 
(    ]  number  of  years 
(    j  number  of  months 

27.  Have  you  ever  had  pains  in  your  chest? 
(    lyes 

I    Ino 
If  yes,  when  did  it  usually  happen? 
While  resting  (    1 
While  working  (    J 
While  exercising  [    J 
Activity  didn't  matter  (    1 

28.  Have  you  ever  had  a  thyroid  problem? 
I    lyw 

I    ]do 

29.  Have  you  ever  had  a  seizure  or  fits? 
I    lyee 

(    Ino 

30.  Have  you  ever  had  a  stroke 

(cerebrovascular  accident)? 
I    lye» 
(    Inb 

31.  Have  you  ever  had  a  ruptxired  eardrum 

or  a  serious  hearing  problem? 
(    lyet 
I    Ino 

32.  Do  you  now  have  a  claustrophobia, 

meaning  fear  of  crowded  or  closed  in 
spaces  or  any  psychological  problems 
that  would  make  it  hard  for  you  to  wear 
a  respirator? 

(    lyM 

(    Ino 

The  following  qClestions  pertain  to 
reproductive  history. 

33.  Have  you  or  your  partner  had  a  problem 

conceiving  a  child? 


(    lyes 

I    Ino 
If  yes,  specify: 

I    Iself 

(    1  present  mate 

I    1  previous  mate 
34.  Have  you  or  your  partner  consulted  a 
physician  for  a  fertility  or  other 
reproductive  problem? 

I    lyes 

(    Ino 
If  yes,  specify  who  consulted  the  physician: 

I    1  self 

I    1  spouse/partner 

(    1  self  and  partner 
If  yes,  specify  aiagnosis  made:    


35.  Have  you  or  yoxir  partner  ever  conceived 
a  child  resulting  in  a  miscarriage,  still 
birth  or  deformed  offspring? 

I    lyes 

I    Ino 
If  yes,  specify: 

(    1  miscarriage 

(    1  still  birth 

I    I  deformed  offspring 
If  outcome  was  a  deformed  offspring,  please 
specify  type:     . 


36.  Was  this  outcome  a  result  of  a  pregnancy 

of: 
(    ]  yours  with  present  partner 
(    1  yours  with  a  previous  partner 

37.  Did  the  timing  of  any  abnormal 

pregnancy  outcome  coincide  with 

present  employment? 
I    lyes 
(    Ino 
List  dates  of  occurrences:  — 


38.  What  is  the  occupation  of  your  spouse  or 
partner? 


For  Women  Only 

39.  Do  you  have  menstrual  periods? 

(    lyes 

I  Ino 
Have  you  had  menstrual  irregularities? 

I    lyes 

I  Ino 
If  yes,  specify  type: — 


Validation  Level 


If  yes,  what  was  the  approximated  date  this 

problem  began?   ^ 

Approximate  date  problem  stopped?     


For  Men  Only 

40.  Have  you  ever  been  diagnosed  by  a 
physician  as  having  prostate  gland 
problem(s)? 
[    lyes 
I    Ino 
If  yes.  please  describe  type  of  problem(s)  and 
what  was  done  to  evaluate  and  treat  the 
problem(s) : 


Appendix  E— Cadmiuni  in  Workplace 
Atmoepheree 

Method  Number:  ID-189. 

Matrix:  Air. 

OSHA  Permissible  Exposure  Limits:  5  ^ 
m'  (TWA)    2.5  ng/m'  (Action  Level  TWA). 

Collection  Procedure:  A  known  volume  of 
air  is  drawn  through  a  37-mm  diameter  filter 
cassette  containing  a  0.8-tun  mixed  cellulose 
ester  membrane  filter  (MCEF). 

Recommended  Air  Volume:  960  L 

Recommended  Sampling  Rate:  2.0  L/min. 

Analytical  Procedure:  Air  filter  samples  are 
digested  with  nitric  acid.  After  digestion,  a 
small  amount  of  hydrochloric  acid  is  added. 
The  samples  are  then  diluted  to  volume  with 
deionized  water  and  analyzed  by  either  flame 
atomic  absorption  spectroscopy  (AAS)  or 
flameless  atomic  absorption  spectroscopy 
using  a  heated  graphite  furnace  atomizer 
(AAS-HGA). 

Detection  Limits: 
Qualitative:  0.2  >ig/m'  for  a  200  L  sample 
by  Flame  AAS;  0.007  ^g/m'  for  a  60  L 
sample  by  AAS-HGA 
Quantitative:  0.70  jig/m'  for  a  200  L  sample 
by  Flame  AAS;  0.025  ng/m'  for  a  60  L 
sample  by  AAS-HGA 
Precision  and  Acciuwry:  Flame  AAS 
Analysis.  AAS-HGA  Analysis. 


CV,  (pooled) 

Analyticai  Bias 

OveraM  Analytical  Error 


lora400Lak 
vol. 


1.2510  5.0 
m'  lor 
air  vol. 


iS^f 


Method  Qassification:  Validated. 
Date:  June.  1992. 

Inorganic  Service  Branch  n.  OSHA  Salt 
Lake  Technical  Center,  Salt  Lake  Cify.  Utah. 


Commercial  manufactiuvrs  and  products 
mentioned  in  this  method  are  for  descriptive 
use  only  and  do  not  constitute  endorsements 


by  USDOL-OSHA.  Similar  products  bxmx 
other  sources  can  be  substituted. 
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1.  Introduction 

1.1.  Scope— This  mothod  describes  the 
collection  of  airborne  elemental  cadmium 
and  cadmium  compounds  on  0.8-)im  mixed 
cellulose  ester  membrane  filters  and  their 
subsequent  analysis  by  either  flame  atomic 
absorption  spec^t)acopy  (AAS)  or  flameless 
atomic  ab«arp<ion  spectroscopy  using  a 
heated  graphite  furnace  atomizer  (AAS- 
HGA).  It  is  applicable  for  both  TWA  and 
Action  Level  TWA  Permissible  ExfHSSure 
Level  (PEL)  measurements.  The  two  atomic 
absorption  analytical  techniques  included  in 
the  method  do  not  differentiate  between 
cadmium  fume  and  cadmium  dust  samples. 
They  also  do  not  differentiate  between 
elemental  cadmium  and  its  compounds. 

1.2.  Princip4e — ^Airborne  alamental 
cadmium  and  cadmium  compounds  are 
collected  on  a  0.8-tmi  mixed  cellulose  ester 
membrane  filter  (MCEF).  The  air  filter 
samples  are  digested  with  concentrated  nitric 
acid  to  destroy  the  organic  matrix  and 
dissolve  the  cadmium  analytes.  Af^er 
digestion,  a  small  amount  of  concentrated 
hydrochloric  acid  is  added  tn  help  dissolve 
other  metals  which  may  be  present.  The 
samples  are  diluted  to  volume  with 
deionized  water  and  then  aspirated  into  the 
oxidizing  air/acetylene  flame  of  an  atomic 
absorption  spectrophotometer  for  analysis  of 
elemental  cadmium.  If  the  concentration  of 
cadmium  in  a  sample  solution  is  too  low  for 
quantitation  by  this  flame  AAS  analytical 
technique,  and  the  sample  is  to  be  averaged 
with  other  samples  for  TWA  calculations, 
aliquots  of  the  sample  aad  a  matrix  modifier 
are  later  injected  onto  a  L'vov  platform  in  a 
pyTolytically-coated  graphite  tube  of  a 
Zeeman  atomic  absorption 
sp)ectrophotometer/graphite  furnace  assembly 
for  analysis  of  elemental  cadmiiun.  The 
matrix  modifier  is  added  to  stabilise  the 
cadmium  metal  and  minimize  sodium 
chloride  as  an  interference  during  the  high 
temperature  charring  step  of  the  anaiysis 
(5.1..  5.2.). 

1.3.  History— Previously,  two  OSHA 
sampling  and  analytical  methods  for 
cadmium  were  used  concurrently  (5.3.,  5.4), 
Both  of  these  methods  also  required  0.ft-|im 
mixed  cellulose  ester  membrane  filtars  fbr 
the  collection  of  air  samples.  These  cadmium 
air  ^ter  samples  wrere  analyzed  by  either 
flame  atomic  absorption  spectroscopy  (5.3.) 
or  inductively  coupled  plasma/atomic 
emission  spectroscopy  (ICP-AES)  (5.4  ). 
Neither  of  these  two  analytical  methods  have 
adequate  sensitivity  for  measuring  workplace 
exposure  to  airborne  cadmium  at  the  new 
lower  TWA  and  Action  Level  TWA  PEL 
levels  when  consecutive  samples  are  taken 
on  one  employee  and  the  sample  results  need 
to  be  avar^^  with  other  samples  to 
determine  a  single  TWA. 

The  inclusion  of  two  atomic  absorption 
analytical  techniques  in  the  new  sampling 
and  analysis  method  for  airborne  cadmium 
permits  quantitation  of  sample  results  over  a 
broad  range  of  exposure  levels  and  sampling 
periods.  The  Came  AAS  analytical  technique 
included  in  this  method  is  similar  to  the 
previous  procedure  given  in  the  General 
Metals  Method  ID-121  (5.3.)  with  some 
modifications.  The  sensitivity  of  the  AAS- 
HCA  analytical  technique  included  in  this 


method  is  adequate  to  measure  exposure 
levels  at  Vio  the  Action  Level  TWA,  or  lower, 
when  less  than  full-shift  samples  need  to  be 
averaged  together. 

1.4.  Properties  (5.5.) — ^Elemental  cadmium 
is  a  silver-white,  blue-tinged,  lustrous  metal 
which  is  easily  cut  with  a  knife,  it  is  slowly 
oxidized  by  moist  air  to  form  cadmium 
oxide.  It  is  insoluble  in  water,  but  reacts 
readily  with  dilute  nitric  acid.  Soma  of  the 
physical  properties  and  other  descriptive 
information  of  elemental  cadmium  are  given 
below: 

CAS  No.7440-43-9 

Atomic  Numbef^-4A 
Atomic  Symbol — Cd 
Atomic  Weight— 112.41 
Melting  Point— 321  "C 
Boiling  Point— 765  "C 
Density— 8.65  g/mL  (25  °Q 

The  properties  of  specific  cadmium 
compounds  are  described  in  reference  5.5. 

1.5.  Method  Performance — A  synopsis  of 
method  performance  is  presented  below. 
Further  information  can  be  found  in  Section 
4. 

1.5.1.  The  qualitative  and  quantitative 
detection  limits  for  the  flame  AAS  analytical 
technique  are  0.04  (ig  (0.004  (ig/mL)  and  0.14 
Hg  (0.014  Hg/mL)  cadmium,  respectively,  for 
a  10  mL  solution  volume.  These  correspond, 
respectively,  to  0.2  tig/m^  and  0.70  ng/m^  for 
a  200  L  air  volume. 

1.5.2.  The  qualitative  and  quantitative 
detection  limits  fbr  the  AAS-HGA  analytical 
technique  are  0.44  ng  (0.044  ng/mL)  and  1.5 
ng  (0.15  ng/mL]  cadmium,  respectively,  for  a 
10  mL  solution  volume.  These  correspond, 
respectively,  to  0.007  jig/m'  and  0.025  jig/m^ 
for  a  60  L  air  volume. 

1.5.3.  The  average  recovery  by  the  flame 
AAS  analytical  technique  of  17  spiked  MCEF 
samples  containing  cadmium  in  the  range  of 
0.5  to  2.0  times  the  TWA  target  concentration 
of  5  )ig/m'  (assuming  a  400  L  air  volume)  was 
104.0%  with  a  pooled  coefficient  of  variation 
(CV|)  of  0.010.  The  flame  analytical 
technique  exhibited  a  positive  bias  of  44.0% 
for  the  validated  concentration  range.  The 
overall  analytical  error  (OAE)  for  the  flame 
AAS  analytical  technique  was  ±6.0%. 

1.5.4.  The  average  recovery  by  the  AAS- 
HGA  analytical  technique  of  18  spiked  MCEF 
samples  containing  cadmium  in  the  range  of 
0.5  to  2.0  times  the  Action  Level  TWA  target 
concentration  of  2.5  ]igfm^  (assuming  a  60  L 
air  volume)  was  94.2%  with  a  pooled 
coefficient  of  variation  (CV|)  of  0.043.  The 
AAS-HGA  analytical  technique  exhibited  a 
negative  bias  of  -5.8%  for  the  validated 
concentration  range.  The  overall  analytical 
error  (OAE)  for  the  AAS-HGA  analytical 
technique  was  ±14.2%. 

1.5.5.  Sensitivity  in  flame  atomic 
absorption  is  defined  as  the  characteristic 
concentration  of  an  element  required  to 
produce  a  signal  of  1%  absorbance  (0.0044 
absorbance  units).  Sensitivity  values  are 
listed  for  each  element  by  the  atomic 
absorption  spectrophotometer  manufacturer 
and  have  proved  to  be  a  very  valuable 
diagnostic  tool  to  determine  if  instrumental 
parameters  are  optimized  and  if  the 
instrument  is  performing  up  to  specification. 
The  sensitivity  of  the  spectrophotometer 


used  in  the  validation  of  the  flame  AAS 
analytical  technique  agreed  with  the 
manufacturer  specifications  (5.6.);  the  2  ^ 
mL  cadmium  standard  gave  an  absorbance 
reading  of  0.350  abs.  units. 

1.5.6.  Sensitivity  in  graphite  furnace 
atomic  absorption  is  defined  in  terms  of  the 
characteristic  mass,-the  number  of  picograms 
required  to  give  an  integrated  absorbance 
value  of  0.0044  absorba^ce-second  (5.7.). 
Data  suggests  that  under  Stabilized 
Temperature  Platform  Furrwce  (STPF) 
conditions  (see  Section  1.6.2.),  characteristic 
mass  values  are  transferable  between 
properly  functioning  instmnjents  to  an 
accuracy  of  about  20%  (5.2).  The 
characteristic  mass  for  STPF  analysis  of 
cadmium  with  Zeeman  background 
correction  listed  by  the  manufacturer  of  the 
instrument  used  in  the  validation  of  the 
AAS-HGA  analytical  technique  was  0.35  pg. 
The  experimental  characteristic  mass  value 
observed  during  the  determination  of  the 
working  range  and  detection  limits  of  the 
AAS-HGA  analytical  technique  was  0.41  pg. 

1.6.  Interferences 

1.6.1.  High  concentrations  of  silicate 
interfere  in  determining  cadmium  by  flame 
AAS  (5.6.).  However,  silicates  are  not 
significantly  soluble  in  the  acid  matrix  used 
to  prepare  the  samples. 

1.6.2.  Interferences,  such  as  background 
absorption,  are  reduced  to  a  minimum  in  the 
AAS-HGA  analytical  technique  by  taking  fiiU 
advantage  of  the  Stabilized  Temperature 
Platform  Furnace  (STPF)  concept.  STPF 
includes  all  of  the  following  parameters 
(5.2.): 

a.  Integrated  Absorbance, 

b.  Fast  Instrument  Electronics  and 
Sampling  Frequency,  ^ 

c.  Background  Correction, 

d.  Maximum  Power  Heating, 

e.  Atomization  off  the  L'vov  platform  in  a 
pyrolytically  coated  graphite  tube. 

{.  Gas  Stop  during  Atomization, 
g.  Use  of  Matrix  Modifiers. 

1.7.  Toxicology  (5.14.) 

Information  listed  within  this  section  is 
synopsis  of  cunwit  knowledge  of  the 
physiological  effects  of  cadmium  and  is  not 
intended  to  be  used  as  the  basis  for  OSHA 
policy. 

lARC  classifies  cadmium  and  certain  of  its 
compounds  as  Group  2A  carcinogens 
(probably  carcinogenic  to  humans).  Cadmium 
fume  is  intensely  irritating  to  the  respiratory 
tract.  Workplace  exposure  to  cadmium  can 
cause  both  chronic  and  acute  effects.  Acute 
effects  include  tracheobronchitis, 
pneumonitis,  and  pulmonaryedema.  Chronic 
effects  include  anemia,  rhinitis/anosmia, 
pulmonary  emphysema,  proteinuria  and  lung 
cancer.  The  primary  target  organs  for  chronic 
disease  are  the  kidneys  (non-carcinogenic) 
and  the  lungs  (carcinogenic). 

2.  Sampling 
2.1.  Apparatus 

2.1.1.  Filter  cassette  unit  for  air  sampling: 
A  37-nun  diameter  mixed  cellulose  ester 
membrane  filter  with  a  pore  size  of  0.8-^m 
contained  in  a  37-mm  polystyxene  two-  or 
three-piece  cassette  filter  holder  (part  no. 
MAWP  037  AO,  Millipore  Corp.,  Bedford, 
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MA).  The  filter  is  supported  with  a  cellulose 
backup  pad.  The  cassette  is  sealed  prior  to 
use  with  a  shrinkable  gel  band. 

2.1.2.  A  calibrated  personal  sampling 
pump  whose  flow  is  determined  to  an 
accuracy  of  ±5%  at  the  reconunended  flow 
rate  widi  the  filter  cassette  unit  in  line. 

2.2.  Procedure 

2.2.1.  Attach  the  prepared  cassette  to  the 
calibrated  sampling  pump  (the  backup  pad 
should  face  the  pump)  using  flexible  tubing. 
Place  the  sampling  device  on  the  employee 
such  that  air  is  sampled  from  the  breathing 
zone. 

2.2.2.  Collect  air  samples  at  a  flow  rate  of 
2.0  L/min.  If  the  filter  does  not  become 
overloaded,  a  full-shift  (at  least  seven  hours) 
sample  is  strongly  recommended  for  TWA 
and  Action  Level  TWA  measurements  with  a 
maximum  air  volume  of  960  L  If  overloading 
occurs,  collect  consecutive  air  samples  for 
shorter  sampling  periods  to  cover  the  full 
worksbift. 

2.2.3.  Replace  the  end  plugs  info  the  filter 
cassettes  Immediately  after  sampling.  Record 
the  sampling  conditions. 

2.2.4.  Securely  wrap  each  sample  filter 
cassette  end-to-end  with  an  OSHA  Form  21 
sample  teal. 

2.2.5.  Submit  at  least  one  blank  sample 
with  each  sot  of  air  samples.  The  blank 
sample  should  be  handled  the  same  as  the 
other  samples  except  that  no  air  is  drawn 
through  it. 

2.2.6.  Ship  the  samples  to  the  laboratory 
for  analysis  as  soon  as  possible  in  a  suitable 
container  designed  to  prevent  damage  in 
transit.i 

3.  Anarysis 

3.1.  Safety  Precautions 

3.1.1.  Wear  safety  glasses,  protective 
clothing  and  gloves  at  all  times. 

3.1.2.  Handle  dcid  solutions  with  care. 
Handle  all  cadmium  samples  and  solutions 
with  extra  care  (see  Sect.  1.7.).  Avoid  their 
direct  contact  with  work  area  surfaces,  eyes, 
skin  and  clothes.  Flush  acid  solutions  which 
contact  the  skin  or  eyes  with  copious 
amotmts  of  water. 

3.1.3.  Perform  all  acid  digestions  and  acid 
dilutions  in  an  exhaust  hood  while  wearing 
a  face  shield.  To  avoid  exposure  to  acid 
vapors,  do  not  remove  beakers  containing 
concentrated  acid  solutions  from  the  exhaust 
hood  until  they  have  returned  to  room 
temperature  and  have  been  diluted  or 
emptied. 

3.1.4.  Exercise  care  when  using  laboratory 
glassware.  Do  not  use  chipped  pipets, 
volumetric  flasks,  beakers  or  any  glassware 
with  sharp  edges  exposed  in  order  to  avoid 
the  possibility  of  cuts  or  abrasions. 

3.1.5.  Never  pipet  by  mouth. 

3.1.6.  Refer  to  the  instrument  instruction 
manuals  and  SOPs  (5.8.,  5.9.)  for  proper  and 
safe  operation  of  the  atomic  absorption 
spectrophotometer,  graphite  furnace  atomizer 
and  associated  equipment. 

3.1.7.  Because  metallic  elements  and  other 
toxic  substances  are  vaporized  during  AAS 
flame  or  graphite  furnace  atomizer  operation, 
it  is  imperative  that  an  exhaust  vent  be  used. 
Always  ensure  that  the  exhaust  system  is 
operating  properly  during  instrument  use. 


3.2.  Apparatus  for  Sample  and  Standard 
Preparation 

3.2.1.  Hot  plate,  capable  of  reaching  150° 
C,  installed  in  an  exhaust  hood. 

3.2.2.  Phillips  beakers,  125  mL. 

3.2.3.  Bottles,  narrow-mouth,  polyethylene 
or  glass  with  leakproof  caps:  used  for  storage 
of  standards  and  matrix  modifier. 

3.2.4.  Volumetric  flasks,  volumetric  pipets, 
beakers  and  other  associated  general 
laboratory  glassware. 

3.2.5.  Forceps  and  other  associated  general 
laboratory  equipment. 

3.3.  Apparatus  for  Flame  AAS  Analysis 

3.3.1.  Atomic  absorption 
specfrophotometer  consisting  of  a(an): 

Nebulizer  and  burner  head. 

Pressure  regulating  devices  capable  of 
maintaining  constant  oxidant  and  fuel 
pressures. 

Optical  system  capable  of  isolating  the 
desired  wavelength  of  radiation  (228.8  nm). 

Adjustable  slit. 

Light  measuring  and  amplifying  device. 

Display,  strip  chart,  or  computer  interface 
for  indicating  the  amount  of  absorbed 
radiation. 

Cadmiimi  hollow  cathode  lamp  or 
electrodeless  discharge  lamp  (EDL)  and 
power  supply. 

3.3.2.  Oxidant:  compressed  air,  filtered  to 
remove  water,  oil  and  other  foreign 
substances. 

3.3.3.  Fuel:  standard  commercially 
available  tanks  of  acetylene  dissolved  in 
acetone;  tanks  should  be  equipped  with  flash 
arresters.  CAUTION:  Do  not  use  grades  of 
acetylene  containing  solvents  other  than 
acetone  because  they  may  damage  the  PVC 
tubing  used  in  some  instruments. 

3.3.4.  Pressure-reducing  valves:  two  gauge, 
two-stage  pressure  regulators  to  maintain  £el 
and  oxidant  pressures  somewhat  higher  than 
the  controlled  of)erating  pressures  of  the 
instrument. 

3.3.5.  Exhaust  vent  installed  directly  above 
the  spectrophotometer  burner  head. 

3.4.  Apparatus  for  AAS-HGA  Analysis 

3.4.1.  Atomic  absorption 
spectrophotometer  consisting  of  a(an): 

Heated  graphite  furnace  atomizer  (HGA) 
with  argon  piuge  system. 

Pressure-regulating  devices  capable  of 
maintaining  constant  argon  purge  pressure. 

Optical  system  capable  of  isolating  the 
desired  wavelength  of  radiation  (228.8  nm). 

Adjustable  slit. 

Light  measuring  and  amplifying  device. 

Display,  strip  chart,  or  computer  interface 
for  indicating  the  amount  of  absorbed 
radiation  (as  integrated  absorbance,  peak 
area). 

Background  corrector:  Zeeman  or 
deuterium  arc.  The  Zeeman  background 
corrector  is  recommended. 

Cadmium  hollow  cathode  lamp  or 
electrodeless  discharge  lamp  (EDL)  and 
power  supply. 

Autosampler  capable  of  accurately 
injecting  5  to  20  (iL  sample  aliquots  onto  the 
L'vov  Platfonn  in  a  graphite  tube. 

3.4.2.  Pyrolytically-coated  graphite  tubes 
containing  solid,  pyrolytic  L'vov  platforms. 

3.4.3.  Polyethylene  sample  cups,  2.0  to  2  5 
mL,  for  use  with  the  autosampler. 


3.4.4.  Inert  purge  gas  for  graphite  furnace 
atomizer:  compressed  gas  cylinder  of  purified 
argon. 

3.4.5.  Two  gauge,  two-stage  pressure 
regulator  for  the  argon  gas  cylinder. 

3.4.6.  Cooling  water  supply  for  graphite 
furnace  atomizer. 

3.4.7.  Exhaust  vent  installed  directly  above 
the  graphite  furnace  atomizer. 

3.5.  Reagents 

All  reagents  should  be  ACS  analytical 
reagent  grade  or  better. 

3.5.1.  Deionized  water  with  a  specific 
conductance  of  less  than  10  nS. 

3.5.2.  Concentrated  nitric  acid,  HN03. 

3.5.3.  Concentrated  hydrochloric  acid,  HCl. 

3.5.4.  Ammonium  phosphate,  monobasic, 
NH4H2PO4. 

3.5.5.  Magnesium  nitrate,  Mg(NO))2  • 
6HjO. 

3.5.6.  Diluting  solution  (4%  HNO3.  0.4% 
HO):  Add  40  mL  HNO,  and  4  mL  HCl 
carefully  to  approximately  500  mL  deionized 
water  and  dilute  to  1  L  with  deionized  water. 

3.5.7.  Cadmium  standard  stock  solution, 
1,000  >ig/mL:  Use  a  commercially  available 
certified  1,000  jig/mL  cadmium  standard  or, 
alternatively,  dissolve  1.0000  g  of  cadmium 
metal  in  a  minimum  volume  of  1:1  HCl  and 
dilute  to  1  L  with  4%  HNOj.  Observe 
expiration  dates  of  commercial  standards. 
Properly  dispose  of  commercial  standards 
with  no  expiration  dates  or  prepared 
standards  one  year  after  their  receipt  or 
preparation  date. 

3.5.8.  Matrix  modifier  for  AAS-HGA 
analysis:  Dissolve  1.0  g  NHiH^PO*  and  0.15 
g  Mg(N03)i  •  6H2O  in  approximately  200  mL 
deionized  water.  Add  1  mL  HNO3  and  dilute 
to  500  mL  with  deionized  water. 

3.5.9  Nitric  Acid,  1:1  HNO3/DI  HjO 
mixture:  Carefully  add  a  measured  volume  of 
concentrated  HNOj  to  an  equal  volume  of  DI 
H2O. 

3.5.10.  Nitric  acid,  10%  v/v:  Carefully  add 
100  mL  of  concentrated  HNOj  to  500  mL  of 
DI  HK)  and  dilute  to  1  L 

3.6.  Glassware  Preparation 

3.6.1.  Clean  Phillips  beakers  by  refluxing 
with  1:1  nitric  acid  on  a  hot  plate  in  a  fume 
hood.  Thoroughly  rinse  with  deionized  water 
and  invert  the  beakers  to  allow  them  to  drain 
dry. 

3.6.2.  Rinse  volumefric  flasks  and  all  other 
glassware  with  10%  nitric  acid  and 
deionized  water  prior  to  use. 

3.7.  Standard  Preparation  for  Flame  AAS 
Analysis 

3.7.1.  Dilute  stock  solutions:  Prepare  1,  5, 
10  and  100  (ig/mL  cadmium  standard  stock 
solutions  by  making  appropriate  serial 
dilutions  of  1,000  v^mL  cadmium  standard 
stock  solution  with  the  diluting  solution 
described  in  Section  3.5.6. 

3.7.2.  Working  standards:  Prepare 
cadmium  working  standards  in  the  range  of 
0.02  to  2.0  |ig/mL  by  making  appropriate 
serial  dilutions  of  the  dilute  stock  solutions 
with  the  same  diluting  solution.  A  suggested 
method  of  preparation  of  the  working 
standards  is  given  below. 
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WorWng 
staHidard 

Stdsohi- 

mL) 

AJiquol 
(mL) 

Final  vol 
(mL) 

0.02 
.05 
.1 

.5 
1 
2 

1 

5 

10 

10 

10 

100 

100 

10 
5 
5 

10 

25 
5 

10 

500 
500 
500 
500 
500 
500 
500 

Store  the  working  standards  in  500- 
mL.  narrow-mouth  polyethylene  or  glass 
bottles  with  leakproof  caps.  Prepare 
every  twelve  months. 

3.8.  Standard  Preparation  for  AAS-HGA 
Analysis 

3.8.1.  Dilute  stock  solutions:  Prepare  10. 
100  and  1.000  ng/mL  cadmium  standard 
stock  solutions  by  making  appropriate  ten- 
fold serial  dilutions  of  the  1,000  ug/mL 
cadxium  standard  stock  solution  with  the 
diluting  solution  described  in  Section  3.5.6. 

3.8.2.  Working  standards:  Prepare 
cadmium  working  standards  in  the  range  of 
0.2  to  20  ng/mL  by  making  appropriate  serial 
dilutions  of  the  dilute  stock  solutions  with 
the  same  diluting  solution.  A  suggested 
method  of  preparation  of  the  working 
standards  is  given  below. 


Wortung 
standard 

(ng'mL) 

Std  solu- 
tion (f>^ 
mL) 

Ahquot 
(mL) 

Final  vol 
(mL) 

0-2 

10 

2 

100 

.5 

10 

5 

100 

1 

10 

10 

100 

2 

100 

2 

100 

5 

100 

5 

100 

10 

100 

10 

100 

20 

1,000 

2 

100 

Store  the  working  standards  in  narrow- 
mouth  polyethylene  or  glass  bottles  with 
leakproof  caps.  Prepare  monthly. 

3.9.  Sample  Preparation 

3.9.1.  Carefully  transfer  each  sample  filter 
with  forceps  from  its  filter  cassette  unit  to  a 
clean,  separate  125-mL  Phillips  beaker  along 
with  any  loose  dust  found  in  the  cassette. 
Label  each  Phillips  beaker  with  the 
appropriate  sample  number. 

3.9.2.  Digest  the  sample  by  adding  5  mL  of 
concentrated  nitric  acid  (HNO3)  to  each 
Phillips  l)eaker  containing  an  air  filter 
sample.  Place  the  Phillips  beakers  on  a  hot 
plate  in  an  exhaust  hood  and  heat  the 
samples  until  approximately  0.5  mL  remains. 
The  sample  solution  in  each  Phillips  beaker 
should  become  clear.  If  it  is  not  clear,  digest 
the  sample  with  another  portion  of 
concentrated  nitric  acid. 

3  9.3.  After  completing  the  HN03  digestion 
and  cooling  the  samples,  add  40  ^L  (2  drops) 
of  concentrated  HCl  to  each  air  sample 
solution  and  than  twirl  the  contents. 
Carefully  add  about  5  mL  of  deionized  water 
b>"  pouring  it  down  the  inside  of  each  beaker. 

3.9.4.  Quantitatively  transfer  each  cooled 
air  sample  solution  from  each  Phillips  beaker 
to  a  clean  10-mL  volumetric  flask.  Dilute 


each  flask  to  vohime  with  deionizad  water 
and  mix  well. 

3.1a    Flams  AAS  Analysis 

Analyze  all  of  the  air  samples  for  their 
cadmium  content  by  flame  atomic  absorption 
spectroscopy  (AAS)  according  to  the 
instructions  given  below. 

3.10.1.  Set  up  the  atomic  absorption: 
spectrophotometer  for  the  air/acetylene  flame 
analysis  of  cadmium  according  to  the  SOP 
(5.8.)  or  the  manufacturer's  operational 
instructions.  For  the  source  lamp,  use  the 
cadmium  hollow  cathode  or  electrodeless 
discharge  lamp  operated  at  the 
manufacturer's  recommended  rating  for 
continuous  operation.  Allow  the  lamp  to 
warm  up  10  to  20  min  or  until  the  energy 
output  stabilizes.  Optimize  conditions  such 
as  lamp  position,  burner  head  alignment,  fuel 
and  oxidant  flow  rates,  etc.  See  the  SOP  or 
specific  instrument  manuals  for  details. 
Instrumental  parameters  for  the  Perkin-Elmer 
Model  603  used  in  the  validation  of  this 
method  are  given  in  Attachment  1. 

3.10.2.  Aspirate  and  measure  the 
absorbance  of  a  standard  solution  of 
cadmium.  The  standard  concentration  should 
be  within  the  linear  range.  For  the 
instrumentation  used  in  the  validation  of  this 
method  a  2  ^g/roL  cadmiimi  standard  gives 

a  net  absorbance  reading  of  about  0.350  abs. 
units  (see  Section  1.5.5.)  when  the 
instnmient  and  the  source  lamp  are 
performing  to  manufacturer  specifications. 

3.10.3.  To  increase  instrument  response, 
scale  expand  the  absorbance  reading  of  the 
aspirated  2  ^g/mL  working  standard 
approximately  four  times,  increase  the 
integration  time  to  at  least  3  seconds  to 
reduce  signal  noise. 

3.10.4.  Autozero  the  instrument  while 
aspirating  a  deionized  water  blank.  Monitor 
the  variation  in  the  baseline  absorbance 
reading  (baseline  noise)  for  a  few  minutes  to 
insure  that  the  instrument,  source  lamp  and 
associated  equipment  are  in  good  operating 
condition. 

3.10.5.  Aspirate  the  working  standards  and 
samples  directly  into  the  flame  and  record 
their  absorbance  readings.  Aspirate  the 
deionized  water  blank  immediately  after 
every  standard  or  sample  to  correct  fur  and 
monitor  any  baseline  drift  and  noise.  Record 
the  baseline  absort)ance  reading  of  each 
deionizad  water  blank.  Label  each  standard 
and  sample  reading  and  its  accompanying 
baseline  reading. 

3.10.6.  It  is  recommended  that  the  entire 
series  of  working  standards  be  analyzed  at 
the  beginning  and  end  of  the  analysis  of  a  set 
of  samples  to  establish  a  concentration- 
response  curve,  ensure  that  the  standard 
readings  agree  with  each  other  and  are 
reproducible.  Also,  analyze  a  working 
standard  after  every  five  or  six  samples  to 
monitor  the  performance  of  the 
spectrophotometer.  Standard  readings  should 
agree  within  ±10  to  15%  of  the  readings 
obtained  at  the  beginning  of  the  analysis. 

3.10.7.  Bracket  the  sample  readings  with 
standards  during  the  analysis.  If  the 
absorbance  reading  of  a  sample  is  atmve  the 
absorbance  reading  of  the  highest  working 
standard,  dilute  the  sample  with  diluting 
solution  and  reanalyze.  Use  the  appropriate 
dilution  factor  in  the  calculations. 


3.10.8.  Repeat  the  analysis  of 
approximately  10%  of  the  samples  ^or  a 
check  of  precision. 

3.10.9.  If  possible,  analyze  quality  control 
samples  from  an  independent  source  as  a 
check  on  analytical  recovery  and  precision. 

3.10.10.  Record  the  final  instrument 
settings  at  the  end  of  the  analysis.  Date  and 
label  the  output. 

3.11.  AAS-HGA  Analysis 

Initially  analyze  all  of  the  air  samples  for 
their  cadmium  content  by  flame  atomic 
absorption  spectroscopy  (AAS)  according  to 
the  instructions  given  in  Section  3.10.  If  the 
concentration  of  cadmium  in  a  sample 
solution  is  less  than  diree  times  the 
quantitative  detection  limit  (0.04  ^g.'mL  (40 
ng/mL)  for  the  instrumentation  used  in  the 
validation]  and  the  sample  results  are  to  be 
averaged  with  other  samples  for  TWA 
calculations,  proceed  with  the  AAS-HGA 
analysis  of  the  sample  as  described  below. 

3.11.1.  Set  up  the  atomic  absorption 
spectrophotometer  and  HGA  for  flameless 
atomic  absorption  analysis  of  cadmium 
according  to  the  SOP  (5.9.)  or  the 
manufacturer's  operational  instructions  and 
allow  the  instrument  to  stabilize.  The 
graphite  furnace  atomizer  is  equipped  with  a 
pyrolytically  coated  graphite  tube  containing 
a  pyrolytic  platform.  For  the  source  lamp,  use 
a  cadmium  hollow  cathode  or  electrodeless 
discharge  lamp  operated  at  the 
manufactxut;r's  recommended  setting  for 
graphite  furnace  operation.  The  Zeeman 
background  corrector  and  EDL  are 
recommended  for  use  with  the  L'vov 
platform.  Instrumental  parameters  for  the 
Perkin-Elmer  Model  5100  spectrophotometer 
and  Zeeman  HGA-600  graphite  furnace  used 
in  the  validation  of  this  method  are  given  in 
Attachment  2. 

3.11.2.  Optimize  the  energy  reading  of  the 
spectrophotometer  at  228.8  nm  by  adjusting 
the  lamp  position  and  the  wavelength 
according  to  the  manufacturer's  instructions. 

3.11.3.  Sot  up  the  autosampler  to  inject  a 
5-^L  aliquot  of  the  working  standard,  sample 
or  reagent  blank  solution  onto  the  L'vov. 
platform  along  with  a  10 -jiL  overlay  of  the 
matrix  modifier. 

3.11.4.  Analyze  the  reagent  blank  (diluting 
solution.  Section  3.5.6.)  and  then  autozero 
the  instrument  before  starting  the  analysis  of 
a  set  of  samples.  It  is  recommended  that  the 
reagent  blank  be  analyzed  several  times 
during  the  analj-sis  to  assure  the  integrated 
absorbance  (peak  area)  reading  remains  at  or 
near  z^ro. 

3.11.5.  Analyze  a  working  standard 
approximately  midway  in  the  linear  portion 
of  the  working  standard  range  two  or  three 
times  to  check  for  reproducibility  and 
sensitivity  (see  Sections  1.5.5.  and  1.5.6.) 
before  starting  the  analysis  of  samples. 
Calculate  the  experimental  characteristic 
mass  value  from  the  average  integrated 
absort)ance  reading  and  injection  volume  of 
the  analyzed  working  standard.  Compare  this 
value  to  the  manufacturer's  suggested  value 
as  a  check  of  proper  instrument  operation. 

3.11.6.  Analyze  the  reagent  blank,  working 
standard,  and  sample  solutions.  Record  and 
label  the  peak  area  (aba-sec)  readings  and  the 
peak  and  t>ackground  peak  profiles  on  the 
printer/plotter. 
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3.11.7.  It  is  recommended  the  entire  series 
of  working  standards  be  analyzed  at  the 
beginning  and  end  of  the  analysis  of  a  set  of 
samples.  Establish  a  concentration-response 
curve  and  ensure  standard  readings  agree 
with  each  other  and  are  reproducible.  Also, 
analyse  a  working  standard  after  every  five 
or  six  samples  to  monitor  the  performance  of 
the  system.  Standard  readings  should  agree 
within  ±15%  of  the  readings  obtained  at  the 
beginning  of  the  analysis. 

3.11.8.  Bracket  the  sample  readings  with 
standards  during  the  analysis.  If  the  peak 
area  reading  of  a  sample  is  above  the  peak 
area  reading  of  the  highest  working  standard, 
dilute  the  sample  with  the  diluting  solution 
and  reanalyze.  Use  the  appropriate  dilution 
factor  in  the  calculations. 

3.1  I.e.  Repeat  the  analysis  of 
approximately  10%  of  the  samples  for  a 
check  of  precision. 

3.11.10.  If  possible,  analyze  quality  control 
samples  from  an  independent  source  as  a 
check  of  analytical  recovar>-  and  precision. 

3.11.11.  Record  the  fi.ial  instrument 
settings  at  the  end  of  the  analysis.  Date  and 
label  the  output. 


3.12.    Calculations 

Note:  Standards  used  for  HGA  analysis  are 
in  ng/mL  Total  amounts  of  cadmium  from 
calculations  will  be  in  ng  (not  tig}  unless  a 
prior  conversion  is  made. 

3.12.1.  Correct  for  baseline  drift  and  noise 
in  flame  AAS  analysis  by  subtracting  each 
baseline  absorbance  reading  from  its 
corresponding  working  standard  or  sample 
absorbance  reading  to  obtain  the  net 
absorbance  reading  for  each  standard  and 
sample. 

3.12.2.  Use  a  least  squares  regression 
program  to  plot  a  concentration-response 
curve  of  net  absorbance  reading  (or  peak  area 
for  HGA  analysis]  versus  concentration  {jig/ 
mL  or  ng/mL)  of  cadmium  in  each  working 
standard. 

3.12.3.  Determine  the  concentration  (jig/ 
mL  or  ng/mL)  of  cadmium  in  each  sample 
from  the  resulting  concentration-response 
curve.  If  the  concentration  of  cadmium  in  a 
sample  solution  is  less  than  three  times  the 
quantitative  detection  limit  (0.04  Hg/mL  (40 
ng/mL)  for  the  instrumentation  used  in  the 
validation  of  the  method]  and  if  consecutive 


samples  were  taken  on  one  employee  and  the 
sample  results  are  to  be  averaged  with  other 
samples  to  determine  a  single  TWA, 
reanalyze  the  sample  by  AAS-HGA  as 
described  in  Section  3.11.  and  report  the 
AAS-HGA  analytical  results. 

3.12.4.  Calculate  the  total  amount  (|ig  or 
ng)  of  cadmium  in  each  sample  from  the 
sample  solution  volume  (mL): 

W  =  (C)(sample  vol,  mLXDF) 

Where: 

W  M  Total  cadmium  in  sample 

C  s  Calculated  concentration  of  cadmium 

DF  «  Dilution  Factor  (if  applicable) 

3.12.5.  Make  a  blank  correction  for  each  air 
sample  by  subtracting  the  total  amount  of 
cadmium  in  the  corresponding  blank  sample 
from  the  total  amount  of  cadmium  in  the 
sample. 

3.12.6.  Calculate  the  concentration  of 
cadmium  in  an  air  sample  (mg/m'  or  Kg/m') 
by  using  one  of  the  following  equations: 


mg/m  =  Wj^/(Air  vol  sampled,  L) 


or 


/ig/m^  =  (Wb^X^'OOO  ng//ig)  /  (Air  vol  sampled,  L) 


Where: 

Wbc  =  blank  corrected  total  )ig  cadmium  in 
the  sample,  (l^ig  =  1,000  ng) 

4.  Backup  Data 
4.1.  Introduction 

4.1.1.  The  purptose  of  this  evaluation  is  to 
determine  the  analytical  method  recovery, 
working  standard  range,  and  qualitative  and 
quantitative  detection  limits  of  the  two 
atomic  absorption  analytical  techniques 
included  in  this  method.  The  evaluation 
consisted  of  the  following  experiments: 

1.  An  analysis  of  24  samples  (six  samples 
each  at  0.1, 0.5, 1  and  2  times  the  TWA-PEL) 


for  the  analytical  method  recovery  study  of 
the  flame  AAS  analytical  technique. 

2.  An  analysis  of  18  samples  (six  samples 
each  at  OS,  1  and  2  times  the  Action  Level 
TWA-PEL)  for  the  analytical  method 
recovery  study  of  the  AAS-HGA  analytical 
technique. 

3.  Multiple  analyses  of  the  reagent  blank 
and  a  series  of  standard  solutions  to 
determine  the  working  standard  range  and 
the  qualitative  and  quantitative  detection 
limits  for  both  atomic  absorp^on  analytical 
techniques.  ' 

4. 1.2. The  analytical  method  recovery 
results  at  all  test  levels  were  calculated  from 
concentration-response  curves  and 

I 


statistically  examined  for  outliers  at  the  99% 
confidence  level.  Possible  outliers  were 
determined  using  the  Treatment  of  Outliers 
test  (5.10.).  In  addition,  the  sample  results  of 
the  two  analytical  techniques,  at  0.5, 1.0  and 
2.0  times  their  target  concentrations,  were 
tested  for  homogeneity  of  variances  also  at 
the  99%  confidence  level.  Homogeneity  of 
the  coefficients  of  variation  was  determined 
using  the  Bartletfs  test  (5.11.).  The  overall 
analytical  error  (OAE)  at  the  95%  confidence 
level  was  calculated  using  the  equation 
(5.12): 


OAE  =  ±[lBiasl  +  (1.96)(CV,(pooled))(100%)] 


»     4.1.3.  A  derivation  of  the  International 
Union  of  Pure  and  Applied  Chemistry 
(lUPAC)  detection  limit  equation  (5.13.)  was 
used  to  determine  the  qualitative  and 
quantitative  detection  limits  for  both  atomic 
absorption  analytical  techniques; 

Cm  =  k(sd)/m       (Equation  1) 

Where: 

Cid=the  smallest  reliable  detectable 
concentration  an  analytical  instrument  can 
determine  at  a  given  confidence  level. 

k=3  for  the  Qualitative  Detection  Limit  at  the 
99.86%  Confidence  Level. 


=10  for  the  Quantitative  Detection  Limit  at 

the  99.99%  Confidence  Level. 
sd=standard  deviation  of  the  reagent  blank 

(Rbl)  readings. 
m=analytical  sensitivity  or  slope  as 

calculated  by  linear  regression. 

4.1.4.  Collection  efficiencies  of  metallic 
fume  and  dust  atmospheres  on  O.S-^im  mixed 
cellulose  ester  membrane  filters  are  well 
documented  and  have  been  shown  to  be 
excellent  (5.11.).  Since  elemental  cadmium 
and  the  cadmium  component  of  cadmium 
comfMunds  are  nonvolatile,  stability  studies 
of  cadmium  spiked  MCEF  samples  were  not 
performed. 


4.2.  Equipment 

4.2.1.  A  Perkin-Elmer  (PE)  Model  603 
spectrophotometer  equip{)ed  with  a  manual 
gas  control  system,  a  stainless  steel  nebulizer, 
a  burner  mixing  chamber,  a  flow  spoiler  and 
a  10  cm.  (one-slot)  burner  head  was  used  in 
the  experimental  validation  of  the  fiame  AAS 
analytical  technique.  A  PE  cadmium  hollow 
cathode  lamp,  operated  at  the  manufacturer's 
recommended  current  setting  for  continuous 
operation  (4  mA),  was  used  as  the  source 
lamp.  Instrument  ptarameters  are  listed  in 
Attachment  1. 

4.2.2.  A  PE  Model  5100  spectrophotometer, 
Zeeman  HGA-600  graphite  furnace  atomizer 
and  AS-60  HGA  autosampler  were  used  in 
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the  experimental  validation  of  the  AAS-HCA 
analytical  technique.  The  spectrophotometer 
waa  equipped  with  a  PE  Series  7700 
professional  computer  and  Model  PR-310 
printer.  A  PE  System  2  cadmium 
electrodeidss  discharge  lamp,  operated  at  the 
manufacturer's  recommended  current  setting 
for  modulated  operation  (170  mA),  was  used 
as  the  source  lamp.  Instrument  parameters 
are  listed  in  Attachment  2. 

4.3.  Reagents 

4.3.1.  J.T.  Baker  Chem.  Co.  (Analyzed 
grade)  concentrated  nitric  acid,  69.0-71.0%, 
and  concentrated  hydrochloric  acid,  36.5- 
38.0%,  were  used  to  prepare  the  samples  and 
standards. 

4.3.2.  Ammonium  phosphate,  monobasic, 
NH4H2PO4  and  magnesium  nitrate, 
Mg(N03)2»€HjO,  both  manufactured  by  the 
Mallinckrodt  Chem.  Co.,  were  used  to 
prepare  the  matrix  modifier  for  AAS-HCA 
analysis. 

4.4.  Standard  Preparation  for  Flame  AAS 
Analysis 

4.4.1.  Dilute  stock  solutions:  Prepared  0.01, 
0.1, 1, 10  and  100  ^g/mL  cadmium  standard 
stock  solutions  by  making  appropriate  serial 
dilutions  of  a  commercially  available  1,000 
pg/mL  cadmium  standard  stock  solution 


(RICCA  Chemical  Co.,  Lot  t  A102)  with  the 
diluting  solution  (4%  HNOj.  0.4%  HCl). 

4.4.2.  Analyzed  Standards:  Prepared 
cadmium  standards  in  the  range  of  0.001  to 
2.0  jig/mL  by  pipetting  2  to  10  mL  of  the 
appropriate  dilute  cadmium  stock  solution 
into  a  lOO-mL  volumetric  flask  and  diluting 
to  volume  with  the  diluting  solution.  (See 
Section  3.7.2.) 

4.5.  Standard  Preparation  for  AAS-HCA 
Analysis 

4.5.1.  Dilute  stock  solutions:  Prepared  1, 
10, 100  and  1,000  iigi'mL  cadmium  standard 
stock  solutions  by  making  appropriate  serial 
dilutions  of  a  commercially  available  1,000 
Kg/mL  cadmium  standard  stock  solution  {J.T. 
Baker  Chemical  Co.,  Instra-analyzed.  Lot  # 
D22642)  with  the  diluting  solution  (4% 
HNO3, 0.4%  HQ). 

4.5.2.  Analyzed  Standards:  Prepared 
cadmium  standards  in  the  range  of  0.1  to  40 
ng/mL  by  pipetting  2  to  10  mL  of  the 
appropriate  dilute  cadmium  stock  solution 
into  a  100-mL  volumetric  flask  and  diluting 
to  volume  with  the  diluting  solution.  (See 
Section  3.8.2.) 

4.6.  Detection  Limits  and  Standard  Working 
Range  for  Flame  AAS  Analysis 

4.6.1.  Analyzed  the  reagent  blank  solution 
and  the  entire  series  of  cadmium  standards 


in  the  range  of  0.001  to  2.0  ^g/mL  three  to 
six  times  according  to  the  instructions  given 
in  Section  3.10.  The  diluting  solution  (4% 
HNCh,  0.4%  HQ)  was  used  as  the  reagent 
blank.  The  integration  time  on  the  PE  603 
spectrophotometer  was  set  to  3.0  seconds  and 
a  four-fold  expansion  of  the  absorfoance 
reading  of  the  2.0  ^g/mL  cadmium  standard 
was  made  prior  to  analysis.  The  2.0  iig/mL 
standard  gave  a  net  absorbance  reading  of 
0.350  abs.  units  prior  to  expansion  in 
agreement  with  the  manufacturer's 
specifications  (5.6.). 

4.6.2.  The  net  absorbance  readings  of  the 
reagent  blank  and  the  low  concentration  Cd 
standards  from  0.001  to  0.1  iig!mL  and  the 
statistical  analysis  of  the  results  are  shown  in 
Table  L  The  standard  deviation,  sd,  of  the  six 
net  absorbance  readings  of  the  reagent  blank 
is  1.05  abs.  units.  The  slope,  m,  as  calculated 
by  a  linear  regression  plot  of  the  net 
absorbance  readings  (shown  in  Table  11)  of 
the  0.02  to  1.0  ng/mL  cadmium  standards 
versus  their  concentration  is  772.7  abs.  units/ 
(Hg/mL). 

4.6.3.  If  these  values  for  sd  and  the  slope, 
m,  are  used  in  Eqn.  1  (Sect.  4.1.3.).  the 
qualitative  and  quantitative  detection  limits 
as  determined  by  the  lUPAC  Method  are: 


C|d  =(3)(1.05  abs.  units)  /  (772.7  abs.  units/(/ig/mL)) 
=  0.0041  /ig/mL  for  the  qualitative  detection  limit. 

Cid  =(10)(1.05  abs.  units)/ (772.7  abs.  units/(/ig/mL)) 
=  0.014  /ig/mL  for  the  quantitative  detection  limit. 


The  qualitative  and  quantitative  detection 
limits  for  the  flame  AAS  analytical  technique 
are  0.041  )ig  and  0.14  ^g  cadmium, 
respectively,  for  a  10  mL  solution  volume. 
These  correspond,  respectively,  to  0.2  jig/m' 
and  0.70  ng/m'  for  a  200  L  air  volume. 

4.6.4.  The  recommended  Cd  standard 
working  range  for  flame  AAS  analysis  is  0.02 
lo  2.0  ^g/mL  The  net  absorbance  readings  of 
the  reagent  blank  and  the  recommended 
working  range  standards  and  the  statistical 
analysis  of  the  results  are  shown  in  Table  II. 
The  standard  of  lowest  concentration  in  the 
working  range,  0.02  Mg/mL,  is  slightly  greater 
than  the  calculated  quantitative  detection 
limit,  0.014  Mg/mL.  The  standard  of  highest 
concentration  in  the  working  range,  2.0  ng/ 
mL,  is  at  the  upper  end  of  the  linear  working 
range  suggested  by  the  manufacturer  (5.6.). 
Although  the  standard  net  absorbance 
readings  are  not  strictly  linear  at 
concentrations  above  0.5  fig/mL,  the 
deviation  from  linearity  is  only  about  10%  at 
the  upper  end  of  the  recommended  standard 
working  range.  The  deviation  bom  linearity 
is  probably  caused  by  the  four-fold  expansion 


of  the  signal  suggested  in  the  method.  As 
shown  in  Table  11,  the  precision  of  the 
standard  net  absorbance  readings  are 
excellent  throughout  the  recommended 
working  range;  the  relative  standard 
deviations  of  the  readings  range  from  0.009 
to  0.064. 

4.7.  Detection  Limits  and  Standard  Working 
Range  for  AAS-HCA  Analysis 

4.7.1.  Analyzed  the  reagent  blank  solution 
and  the  entire  series  of  cadmium  standards 
in  the  range  of  0.1  to  40  ng/mL  according  to 
the  instructions  given  in  Section  3.11.  The 
diluting  solution  (4%  HNOj,  0.4%  HCl)  was 
used  as  the  reagent  blank.  A  fresh  aliquot  of 
the  reagent  blank  and  of  each  standard  was 
used  for  every  analysis.  The  experimental 
characteristic  mass  value  was  0.41  pg, 
calculated  from  the  average  peak  area  (abs- 
sec)  reading  of  the  5  ng/mL  standard  which 
is  approximately  midway  in  the  linear 
portion  of  the  working  standard  range.  This 
agreed  within  20%  with  the  characteristic 
mass  value.  0.35  pg,  listed  by  the 
manufacturer  of  the  instrument  (5.2.). 


4.7.2.  The  peak  area  (abs-sec)  readings  of 
the  reagent  blank  and  the  low  concentration 
Cd  standards  fit)m  0.1  to  2.0  ng/mL  and 
statistical  analysis  of  the  results  are  shown  in 
Table  III.  Five  of  the  reagent  blank  peak  area 
readings  were  zero  and  the  sixth  reading  was 
1  and  was  an  outlier.  The  near  lack  of  a  blank 
signal  does  not  satisfy  a  strict  interpretation 
of  the  lUPAC  method  for  determining  the 
detection  limits.  Therefore,  the  standard 
deviation  of  the  six  peak  area  readings  of  the 
0.2  ng/mL  cadmium  standard,  0.75  abs-sec, 
was  used  to  calculate  the  detection  limits  by 
the  lUPAC  method.  The  slope,  m,  as 
calculated  by  a  linear  regression  plot  of  the 
peak  area  fabs-sec)  readings  (shown  in  Table 
rV)  of  the  0.2  to  10  ng/mL  cadmium 
standards  versus  their  concentration  is  51.5 
abs-sec/(ng/mL). 

4.7.3.  If  0.75  abs-sec  (sd)  and  51.5  abs-sec/ 
(ng/mL)  (m)  are  used  in  Eqn.  1  (Sect.  4.1.3.), 
the  qualitative  and  quantitative  detection 
limits  as  determined  by  the  IIH'AC  method 
are: 
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C,d  =  (3)(0.75  abs-sec)/(51.5  abs-sec/(ng/mL)) 
=  0.044  ng/mL  for  the  qualitative  detection  limit. 

C,d  =(10)(0.75  abs-sec)/(51.5  abs-sec/(ng/mL)) 
=  0.15  ng/mL  for  the  quantitative  detection  limit. 


The  qualitative  and  quantitative  detection 
limits  for  the  AAS-HGA  analytical  technique 
are  0.44  ng  and  1.5  ng  cadmium, 
respectively,  for  a  10  mL  solution  volume. 
These  correspond,  respectively,  to  0.007  jig/ 
m^  and  0.025  jig/m'  for  a  60  L  air  volume. 

4.7.4.  The  peaJc  area  (abs-sec)  readings  of 
the  Cd  standards  from  0.2  to  40  ng/mL  and 
the  statistical  analysis  of  the  results  are  given 
in  Table  IV.  The  recommended  standard 
working  range  for  AAS-HGA  analysis  is  0.2 
to  20  ng/mL.  The  standard  of  lowest 
concentration  in  the  recommended  working 
range  is  slightly  greater  than  the  calculated 
quantitative  detection  limit,  0.15  ng/mL.  The 
deviation  from  linearity  of  the  peak  area 
readings  of  the  20  ng/mL  standard,  the 
highest  concentration  standard  in  the 
recommended  working  range,  is 
approximately  10%.  The  deviations  from 
linearity  of  the  peak  area  readings  of  the  30 
and  40  ng/mL  standards  are  significantly 
greater  than  10%.  As  shown  In  Table  IV,  the 
precision  of  the  peak  area  readings  are 
satisfactory  throughout  the  recommended 
working  range;  the  relative  standard 
deviations  of  the  readings  range  from  0.025 
to  0.083. 

4.8.  Analytical  Method  Recovery  for  Flame 
AAS  Analysis 

4.8.1.  Four  sets  of  spiked  MCEF  samples 
were  prepared  by  injecting  20  jiL  of  10,  50, 
100  and  200  )ig/mL  dilute  cadmium  stock 
solutions  on  37  mm  diameter  filters  (part  no. 
AAWP  037  00,  Millipore  Corp.,  Bedford,  MA) 
with  a  calibrated  micropipet.  The  dilute 
stock  solutions  were  prepared  by  making 
appropriate  serial  dilutions  of  a 
commercially  available  1,000  ^g/mL 
cadmium  standard  stock  solution  (RIOCA 
Chemical  Co.,  Lot  #A102)  with  the  diluting 
solution  (4%  HNOj,  0.4%  HCl).  Each  set 
contained  six  samples  and  a  sample  blank. 
The  amount  of  cadmium  in  the  prepared  sets 
were  equivalent  to  0.1,  0.5, 1.0  and  2.0  times 
the  TWA  PEL  target  concentration  of  5  ng/m' 
for  a  400  L  air  volume. 

4.8.2.  The  air-dried  spiked  filters  wer« 
digested  and  analyzed  for  their  cadmium 
content  by  flame  atomic  absorption 
spectroscopy  (AAS)  following  the  procedure 
described  in  Section  3.  The  0.02  to  2.0  >ig/ 
mL  cadmium  standards  (the  suggested 
working  range)  were  used  in  the  analysis  of 
the  spiked  filters. 

4.8.3.  The  results  of  the  analysis  are  given 
in  Table  V.  One  result  at  0.5  times  the  TWA 
I^L  target  concentration  was  an  outlier  and 
was  excluded  from  statistical  analysis. 
Expfffimental  justification  for  rejecting  it  is 
that  the  outlier  value  was  probably  due  to  a 
spiking  eiTor.  The  coefficients  of  variation  for 
the  three  test  levels  at  0.5  to  2.0  times  the 
TWA  PEL  target  coiKentration  passed  the 
Sartlett's  test  and  were  pooled. 


4.8.4.  The  average  recovery  of  the  six 
spiked  filter  samples  at  0.1  times  the  TWA 
PEL  target  concentration  was  118.2%  with  a 
coefficient  of  variation  (CVi)  of  0.128.  The 
average  recovery  of  the  spiked  filter  samples 
in  the  range  of  0.5  to  2.0  times  the  TWA 
target  concentration  was  104.0%  with  a 
pooled  coefficient  of  variation  (CV|)  of  0.010. 
Consequently,  the  analytical  bias  found  in 
these  spiked  sample  results  over  the  tested 
concentration  range  was  ■«-4.0%  and  the  OAE 
was  ±6.0%. « 

4.9.  Analytical  Method  Recovery  for  AAS- 
HGA  Analysis 

4.9.1.  Three  sets  of  spiked  MCEF  samples 
were  prepared  by  injecting  15  fiL  of  5, 10  and 
20  ^g/mL  dilute  cadmium  stock  solutions  on 
37  mm  diameter  filters  (part  no.  AAWP  037 
00,  Millipore  Corp.,  Bedford,  MA)  with  a 
calibrated  micropipet.  The  dilute  stock 
solutions  were  prepared  by  making 
appropriate  serial  dilutions  of  a 
commercially  available  certified  1,000  jig/mL 
cadmium  standard  stock  solution  (Fisher 
Chemical  Co.,  Lot  #913438-24)  with  the 
diluting  solution  (4%  HNO3. 0.4%  HCl).  Each 
set  contained  six  samples  and  a  sample 
blank.  The  amount  of  cadmium  in  the 
prepared  sets  were  equivalent  to  0.5, 1  and 

2  times  the  Action  Level  TWA  target 
concentration  of  2.5  ^g/m^  for  a  60  L  air 
volume. 

4.9.2.  The  air-dried  spiked  filters  were 
digested  and  analyzed  for  their  cadmium 
content  by  flameless  atomic  absorption 
specfroscopy  using  a  heated  graphite  furnace 
atomizer  following  the  procedure  described 
in  Section  3.  A  five-fold  dilution  of  the 
spiked  filter  samples  at  2  times  the  Action 
Lavel  TWA  was  made  prior  to  their  analysis. 
The  0.05  to  20  ng/mL  cadmium  standards 
were  used  in  the  analysis  of  the  spiked 
filters. 

4.9.3.  The  results  of  the  analysis  are  given 
in  Table  VI.  There  were  no  outliers.  The 
coefficients  of  variation  for  the  three  test 
levels  at  0.5  to  2.0  times  the  Action  Level 
TWA  PEL  passed  the  Bartlett's  test  and  were 
pooled.  The  average  recovery  of  the  spiked 
filter  samples  was  94.2%  with  a  pooled 
coefficient  of  variation  (CVi)  of  0.043. 
Consequently,  the  analytical  bias  was  -5.8% 
and  the  OAE  was  ±14.2%. 

4.10.  Conclusions 

The  exj)eriments  performed  in  this 
evaluation  show  the  two  atomic  absorption 
analytical  techniques  included  in  this 
method  to  be  precise  and  accurate  and  have 
sufficient  sensitivity  to  measure  airtmme 
cadmium  over  a  broad  range  of  exposing 
levels  and  sampling  periods. 
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Table  I.— Co  Detechon  Limit  Study 

(Rama  AAS  Analysis] 


STD  iiiQ/rrA.) 

Absorbance  reading 
at  228.8  nm 

StatisticaJ  analysis 

Raaoant  Blank      „ 

5             2 

n«6. 

4             3 

meani 

•  3.50. 

4             3 
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cv. 
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0001  

6             6 
2             4 
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• 

6            6 
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» 
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5            7 
7            3 
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7            4 
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10            9 
10           13 
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10           10 

stddev. 

.  1.37. 

CV. 

.  0.133. 

0.020  

20          23 
20          22 

n. 
mean. 

•  6 

.20.8. 

20          20 

stddev. 

.  1.33. 

- 

CV. 

.0.064. 

0.050  

42           42 
42          42 

n. 
mean. 

>6. 

.42.5. 

42           45 

stddev. 

.1.22. 

CV. 

•  0.029. 

0.10  

84 
80 

n. 
mean. 

•  3 

•  82.3. 

83 

stddev. 

•  2.08. 

CV. 

•  0.025. 

Table  IL— Cd  Standard  Working  Range  Study 

[Flame  AAS  Analysis] 


STD(H9/htL) 


Absoitance 
at  228.8 

reading 
nm 

Statisticai  analysis 

5 

2 

n-6. 

4 

3 

mean>3.50. 

4 

3 

stddev>1.05. 
CV^.30. 

20 

23 

n-6. 

20 

.22 

mean>20.8. 

D20 

20 

stddev-1.33. 
CV-0.064. 

42 

42 

n-6. 

42 

42 

mearN42.5. 

42 

46 

stddev-1.22. 
CV-0.029 

84 

n-3. 

80 

mean-82.3. 

83 

stddev-2.08. 
CV-0.025. 

161 

n-3. 

161 

meai^l60.0. 

158 

stddev-1.73. 
CV-0.011. 

391 

n-3. 

389 

mean-381.0. 

Reagent  Blank 


0.020 


0.050 


0.10 


0.20 


0.50 
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Table  II.— Co  Standard  WofRKiNO  Range  Study— Continued 

(Rama  AAS  AnalyBit] 


STDGig/mL) 


100 


2.00 


Absorbance  reading 
at  228.8  nm 


383 

760 
748 
752 

1416 
1426 
1401 


Stattslical  analysis 


Table  ill.— Cd  Detection  Limit  Study 

(AAS-HGA  Analysis] 


STD  (ng/mL) 


Re€^)ent  Bianit 


0.1 


0.2 


0.5 


1.0 


2.0 


Psak  area  readings 
X  10>  at  228.8  nm 


0 
0 
0 

8 

5 

13 

11 
11 
12 

28 
26 
28 

52 
56 
54 

101 
110 
110 


0 
1 
0 

6 

7 
7 

13 
12 
12 

33 
28 
30 

55 
58 
54 

112 
110 
110 


Table  IV.— Co  Standard  Working  Range  Study 

[AAS-HGA  Analysis] 


STD  {r\g/mL) 


0.2 


0.5 


1.0 


2.0 


Peak  area  readings 
x10»  at  228.8  nm 


5.0 


11 
11 
12 


13 
12 
12 


28 

33 

26 

28 

28 

30 

52 

55 

56 

58 

54 

54 

101 

112 

110 

110 

110 

110 

247 

265 

268 

275 

2S» 

279 

std  dev-2.00. 
CV-0.005. 
f>-3. 
niean-753.3. 
8tddev-6.11. 
CV-0.008. 
n-3. 
mean»1414.3. 
std  dev-12.6. 
CV-0.009. 


Stattslical  analysis 


n  ■ 

6. 

niean  ■ 

0.167. 

stddev- 

0.41. 

cy. 

2.45. 

n  a 

6. 

mean- 

7.7. 

std  dev  - 

2.8. 

CV- 

0366. 

n- 

6. 

n'>ean  - 

11.8. 

stddev- 

0.75. 

CV- 

0.064. 

n- 

6. 

mean  - 

28.8. 

std  dev  - 

2.4. 

CV- 

0.083. 

n- 

6. 

mean  ■ 

54.8. 

std  dev- 

2.0. 

CV- 

0.037. 

n  - 

6. 

mean- 

108.8. 

stddev- 

3.9. 

CV- 

0.036. 

Statistical  analysis 


rt-6. 
mean- 11. 8. 
std  dev^.75. 
CV-0.064. 
n-6. 
mdanx28.8. 
std  devz2.4. 
CV-0.083. 
n»6. 
meanB54.8. 
std  dev-2.0. 
CV-0.037. 
n-6 
mean-108.8. 
std  dev-3.9. 
CV-0.036. 
r>-6. 
mean«265.5. 
stddev-11.5. 
CV-0.044. 
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Table  IV.— Co  Stanoaao  Wowmq  Range  Study— Continued 

|AAS-MGAAnrt»Hi| 


STD(ng/ynL) 


lao  .-... 


20.0 


30.0 


40.0 


P*ak  area  readings 
X  10*  at  228.8  nm 


495 
523 
516 

950 
951 
040 

1269 
1303 
1295 

1505 
1535 
1566 


520 
513 
533 

953 
958 
890 

1291 
1307 
1290 

1567 
1567 
1572 


StatMicai  antfysis 


maw»-516.7. 
sW  daw»-12.7. 
CV-0.02S. 


mean-041.8. 
sWdavk25.6. 
CV-0.027. 
n-6. 
mean-12S3. 
std  (tovk13.3. 
CV-0.010. 


maw^1552. 
fltddaw-26.6. 
CV-0.017. 


Table  v— Analydcal  Method  Recovery  [Flame  AAS  AnalyssJ 


Tastlevsl 


0.5x 


Mgtaksn 


1.00 
1.00 
1.00 
1.00 
1.00 
1.00 


(ig  found 


1.0715 
1.0642 
1.0642 
•1.0061 
1.0715 
1.0642 


Paicant  rec. 


I.Ox 


ug  taken 


107.2 

2.00 

106.4 

2.00 

1064 

2.00 

100.8 

2.00 

107.2 

2.00 

108.4 

2.00 

na 


stddev> 
CV,« 


5 
107.9 
0657 
0.006 


»tg  found 


2.0688 
2.0174 
2.0431 
2.0431 
2.0174 
2.0045 


Percerrt  rec. 


103.4 
100.9 
102.2 
102.2 
100.9 
100.2 


2.0>( 


^g  taken 


6 
101.6 
1.174 
0.011 

CV,(pooled)-0.010 


DalKtK)  M  an  oufltof-^ito  vaiu«  did  no«  pM*  ttM  oudtw  r-tmt  «  Iha  9e%  conAdmc*  l*v«i. 


4.00 
4.00 
4.00 
4.00 
4.00 
4.00 


iiQ  found 


4.1504 
4.1108 
4.0581 
4.0644 
4.1504 
4.1686 


Peroent  rec. 


103.8 
102.8 
101.5 
102.1 
103.8 
104.7 


6 
103.1 
1.199 
0.012 


Testlsvel 


O.lx 


^g  taken 

Mg 

found 

Percent  Rec. 

0.200 

0.2500 

125.5 

0.200 

0.2509 

125.5 

0.200 

0.2761 

138.1 

0.200 

0.2258 

112.9 

0.200 

0.2258 

112.9 

0.200 

0.1881 

94.1 

r^ 6 

mew^ 118.2 

•td  dev-  ....  15.1 

CVi-  0.128 

Table  VI.— Analytical  Method  Recovery 

[AAS-HGA  Anal^l 


Test  Level 


0.5x 


ng 


75 
75 
75 
75 


ng  found 


71.23 
71.47 
70.02 
77.34 


Pefcent 


rec. 


96.0 

96.3 

93.4 

103.1 


I.Ox 


ng  taken 


150 
150 
150 
ISO 


ng  found 


138.00 
136.29 
136.30 
146.62 


Percent  rec. 


92.0 
92.2 
90.9 
97.7 


2.0x 


ng  taken 


300 
300 
300 
300 


ng  found 


256.43 
258.46 
280.56 
266.34 


Peroent  rec 


86.1 
86.2 
93.5 
96.1 
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Table  VI.— analytical  Method  Recovery— Continued 

(AAS-HGA  Analysis] 


Test  Level 

0.5x 

I.Ox 

2.0X 

n^  taken 

ng  found 

Percent  rec. 

ng  taken 

ng  found 

Percent  rec. 

ng  taken 

r>g  found 

Percent  rec. 

75 
75 

78.32 
71.96 

104.4 
95.9 

150 
150 

145.17 
144.88 

96.8 
96.6 

300 
300 

261.74 
277.22 

87.2 
924 

n« 

6 

e 

mean* 

stddev- 

CV1- 


Attachment  1 


97.9 
4.66 
0.048 
CV^  (pooled): 


0.043 


Instrumental  Parameters  for  Flame  AAS 
Analysis 

Atomic  Absorption  Spectrophotometer 

(Perkin-Elmer  Model  603) 
Flame:  Air/Acetylene— lean,  blue 
Oxidant  Flow:  55 
Fuel  Flow:  32 
Wavelength:  228.8  nm 
Slit:  4  (0.7  nm) 


94.4 
2.96 
0.032 


Range:  UV 

Signal:  Concentration  (4  exp) 

Integration  Time:  3  sec 

Altachmeat  2 

Instnimental  Parameten  for  HGA  Analysis 

Atomic  Absorption  Spectrophotometer 
(Perkin-Blmer  Model  5100) 

Signal  Type:  Zeeman  AA 
Slitwidth:  0.7  nm 

Zeeman  Graphite  Fur(w.ce 

(PerUrvElmar  Model  HQA-OOO) 


6 
90.3 
4.30 
0.048 


Wavelength:  228.8  nm 

Measurement:  Peak  Area 

Integration  Time:  6.0  sec 

BOC  Time:  5  sec 

BOC  >  Background  0£bet  Correction 


Step 


(l)Pfedry 

(2)Dry 

(3)Char 

(4)Coo(  Down 
(5)Atoml2a  ..., 
(6)Bumout 


Ranr»pTlnf>e 
(sec) 


5 
30 
10 
1 
0 
1 


HoWTinne 
(s*:) 


10 

10 

20 

8 

5 

8 


(°C) 

Argon  Flow 
(mL/min) 

90 

300 

140 

300 

900 

300 

30 

300 

1600 

0 

2500 

300 

Read(s«:) 


Appendix  F — Nonmandatory  Protocol  for 
Biological  Monitoring  1.0  Introduction 

Under  the  final  OSHA  cadmium  rule  (29 
CFR  1910),  monitoring  of  biological 
specimens  and  several  periodic  medical 
examinations  are  required  for  eligible 
employees.  These  medical  examinations  are 
to  be  conducted  regularly,  and  medical 
monitoring  is  to  include  the  periodic  analysis 
of  cadmium  in  blood  (CDB),  cadmium  in 
urine  (CDU)  and  beta-2-mlcroglobulin  in 
urine  (B2MU).  As  CDU  and  B2MU  are  to  be 
normalized  to  the  concentration  of  creatinine 
in  urine  (CRTU),  then  CRTU  must  be 
analyzed  in  conjunction  with  CDU  and 
B2MU  analyses. 

The  purpose  of  this  protocol  is  to  provide 
procedures  for  establishing  and  maintaining 
the  quality  of  the  results  obtained  from  the 
analyses  of  CDB,  CDU  and  B2MU  by 
commercial  laboratories.  Laboratories 
conforming  to  the  provisions  of  this 
nonmandatory  protocol  shall  be  known  as 
"participating  laboratories."  The  biological 
monitoring  data  from  these  laboratories  will 
be  evaluated  by  physicians  responsible  for 
biological  monitoring  to  determine  the 
conditions  under  which  employees  may 
continue  to  work  in  locations  exhibiting 
airborne-cadmium  concentrations  at  or  above 
defined  actions  levels  (see  paragraphs  (1)(3) 
and  (1)(4)  of  the  final  rule).  These  results  also 
may  be  used  to  support  a  decision  to  remove 
workers  from  such  locations. 

Under  the  medical  monitoring  program  for 
cadmium,  blood  and  urine  samples  must  be 
collected  at  defined  intervals  from  workers 
by  physicians  responsible  for  medical 
monitoring;  these  samples  are  sent  to 
commerical  laboratories  that  perform  the 
required  analyses  and  report  results  of  these 


analyses  to  the  responsible  physicians.  To 
ensure  the  accuracy  and  reliability  of  these 
laboratory  analyses,  the  laboratories  to  which 
samples  are  submitted  should  participate  in 
an  ongoing  and  efficacious  proficiency 
testing  program.  Availability  of  proficiency 
testing  programs  may  vary  with  the  analyses 
performed. 

To  test  proficiency  in  the  analysis  of  CDB, 
CDU  and  B2MU,  a  laboratory  should 
participate  either  in  the  interlaboratory 
comjMrison  program  operated  by  the  Centre 
de  Toxicologic  du  Quebec  (CTQ)  or  an 
equivalent  program.  (Currently,  no  laboratory 
in  the  U.S.  performs  proficiency  testing  on 
CDB,  CDU  or  B2MU.)  Under  this  program, 
CTQ  sends  participating  laboratories  18 
samples  of  each  analyte  (CDB,  CDU  and/or 
B2MU)  annually  for  analysis.  Participating 
laboratories  must  return  the  results  of  these 
analyses  to  CTQ  within  four  to  five  weeks 
after  receiving  the  samples. 

The  CTQ  program  pools  analytical  results 
from  many  participating  laboratories  to 
derive  consensus  mean  values  for  each  of  the 
samples  distributed.  Results  reported  by  each 
laboratory  then  are  compared  against  these 
consensus  means  for  the  analyzed  samples  to 
determine  the  relative  performance  of  each 
laboratory.  The  proficiency  of  a  participating 
laboratory  is  a  function  of  the  extent  of 
agreement  between  results  submitted  by  the 
participating  laboratory  and  the  consensus 
values  for  the  set  of  samples  analyzed. 

Proficiency  testing  for  CRTU  analysis 
(which  should  be  performed  with  CDU  and 
B2MU  analyses  to  evaluate  the  results 
properly)  also  is  recommended.  In  the  U.S.. 
only  the  College  of  American  Patbolgists 
(CAP)  currently  conducU  CRTU  proficiency 
testing:  participating  laboratories  should  be 
accredited  for  CRTU  analysis  by  the  CAP. 


Results  of  the  proflciency  evaluations  will 
be  forwarded  to  the  participating  lal>oratory 
by  the  proficiency-testing  laboratory,  as  well 
as  to  physicians  designated  by  the 
participating  laboratory  to  receive  this 
information.  In  addition,  the  [>articipating 
laboratory  should,  on  request,  submit  the 
results  of  their  internal  Quality  Assurance/ 
Qualitly  Control  (QA/QC)  program  for  each 
analytic  procedure  (i.e.,  CDS,  CDU  and/or 
B2MU)  to  physicians  designated  to  receive 
the  proficiency  results.  For  participating 
laboratories  offering  CDU  and/or  B2MU 
analyses.  QA/QC  documentation  also  should 
be  provided  for  CRTU  analysis.  (Laboratories 
should  provide  QA/QC  information  regarding 
CRTU  analysis  directly  to  the  requesting 
physician  if  they  perform  the  analysis  in- 
house:  if  CRTU  analysis  is  performed  by 
another  laboratory  under  contract,  this 
information  should  be  provided  to  the 
physician  by  the  contract  laboratory.) 

QA/QC  information,  along  with  the  actual 
biological  specimen  measurements,  should 
be  provided  to  the  responsible  physician 
using  standard  formats.  These  physicians 
then  may  collate  the  QA/QC  information 
with  proficiency  test  results  to  compare  the 
relative  performance  of  laboratories,  as  well 
as  to  facilitate  evaluation  of  the  worker 
monitoring  data.  This  ir.formation  supports 
decisions  made  by  the  physician  with  regard 
to  the  biological  monitoring  program,  and  for 
mandating  medical  removal. 

Tliia  protocol  describes  procedures  that 
may  be  used  by  the  responsible  physicians  to 
identify  laboratories  most  likely  to  be 
proficient  in  the  analysis  of  samples  used  in 
the  biological  monitoring  of  cadmium;  also 
provided  are  procedures  for  record  keeping 
and  reporting  by  laboratories  participating  in 
proficiency  testing  programs,  and 
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recommendatioiu  to  assist  these  physicians 
In  interpreling  analytical  results  detennined 
by  participating  laboratories.  As  the 
collectioQ  and  handling  of  samples  affects 
the  quality  of  the  data,  recommendations  are 
made  for  these  tasks.  Specifications  for 
analytical  methods  to  be  used  in  the  medical 
monitoriog  program  are  included  in  this 
protocol  as  well. 

in  conclusion,  this  document  is  intended 
as  a  supplement  to  characterise  and  maintain 
the  quality  of  medical  monitoring  data 
collected  under  the  final  cadmium  rule 
promulgated  by  OSHA  (29  CFR  1910).  OSHA 
has  been  granted  authority  under  the 
Occupational  Safety  and  Health  Act  of  1970 
to  protect  workers  from  the  efiects  of 
exposure  to  hazardous  substances  in  the 
work  place  and  to  mandate  adequate 
monitoring  of  workers  to  determine  when 
adverse  health  effects  may  be  occurring.  This 
nonmandatory  protocol  is  intended  to 
provide  guidelines  and  recommenriations  to 
mprove  the  accuracy  and  reliability  of  the 
ptjcedures  used  to  analyze  the  biological 
>amples  collected  as  part  of  the  medical 
monitoring  program  for  cadmium. 

20    Definitions 

When  the  terms  below  appear  in  this 
protocol,  use  the  following  definitions. 

Accuracy;  A  measure  of  the  bias  of  a  data 
set.  Bias  is  a  systematic  error  that  is  either 
inherent  in  a  method  or  caused  by  some 
artifact  or  idiosyncracy  of  the  measurement 
system.  Bias  is  characterized  by  a  consistent 
deviation  (positive  or  negative)  in  the  results 
from  an  accepted  reference  value. 

Arithmetic  Mean:  The  simi  of 
measiirements  in  a  set  divided  by  the  number 
of  measurements  in  a  set. 

Blind  Samples:  A  quaUty  control 
procedure  in  which  the  concentration  of 
analyze  in  the  samples  should  be  unknown 
to  the  analyst  at  the  time  that  the  analysis  is 
performed. 

CoefBcient  of  Variation:  The  ratio  of  the 
standard  deviation  of  a  set  of  measurements 
to  the  mean  (arithmetic  or  geometric)  of  the 
measurements. 

Compliance  Samples:  Samples  from 
exposed  workers  seat  to  a  participating 
laboratory  for  analysis. 

Control  Charts:  Graphic  representations  of 
the  results  for  quality  control  samples  being 
analyzed  by  a  participating  laboratory. 

Control  Limits:  Statistical  limits  which 
define  when  an  analytic  procedure  exceeds 
acceptable  parameter^;  control  limits  provide 
a  method  of  assessing  the  accuracy  of 
analysts,  laboratories,  and  discrete  analytic 
runs. 


Control  Samples:  Quality  control  samples. 

F/T:  The  measured  amount  of  an  analyte 
divided  by  the  theoretical  value  (defined 
below)  for  that  analyte  in  the  sample 
analyzed;  this  ratio  is  a  measure  of  the 
recovery  for  a  quality  control  sample. 

Geometric  Mean:  The  natural  antilog  of  the 
Doean  of  a  set  of  natural  log-transformed  data. 

Geometric  Standard  Deviation:  The  anblog 
of  the  standard  deviation  of  a  set  of  natural 
log-transformed  data. 

Limit  of  Detection:  Using  a  predifined  level 
of  confidence,  this  is  the  lowest  measured 
value  at  which  some  of  the  measured 
material  is  likely  to  have  come  from  the 
sample. 

Mean:  A  central  tendency  of  a  set  of  data; 
in  this  protocol,  this  mean  is  defined  as  the 
arithmetic  mean  (see  definition  of  arithmetic 
mean  above)  unless  stated  otherwise. 

Performance:  A  measure  of  the  overall 
quality  of  data  reported  by  laboratory. 

Poo/s:  Croups  of  quality-control  samples  to 
be  established  for  each  target  value  (denned 
below)  of  an  analyte.  For  the  protocol 
provided  in  attachment  3,  for  example,  the 
theoretical  value  of  the  quality  control 
samples  of  the  pool  must  be  within  a  range 
defined  as  plus  or  minus  (i)  50%  of  the  target 
value.  Within  each  analyte  pool,  there  must 
be  quality  control  samples  of  at  least  4 
theoretical  values. 

Precision:  The  extent  of  agreement  between 
repeated,  independent  measurements  of  the 
same  quantity  of  an  analyte. 

Proficiency:  The  ability  to  satisfy  a 
specified  level  of  analyte  performance. 

Proficiency  Samples:  Specimens,  the 
values  of  which  are  unknown  to  anyone  at 
a  participating  laboratory,  and  which  are 
submitted  by  a  participating  laboratory  for 
proficiency  testing. 

Quality  or  Data  Quality:  A  measure  of  the 
confidence  in  the  measurement  value. 

Quality  Control  !QC)  Samples:  Specimens, 
the  value  of  which  is  unknown  to  the  analyst, 
but  is  known  to  the  appropriate  QA/QC 
personnel  of  a  participating  laboratory;  when 
used  as  part  of  a  laboratory  QA/QC  program, 
the  theoretical  values  of  these  samples 
should  not  be  known  to  the  analyst  until  the 
analyses  are  complete.  QC  samples  are  to  be 
run  in  sets  consisting  of  one  QC  sample  from 
each  pool  (see  definition  of  "pools"  above). 

Sensitivity.  For  the  purposes  of  this 
protocol,  the  limit  of  detection. 

Standard  Deviation:  A  measure  of  the 
distribution  or  spread  of  a  data  set  about  the 
mean;  the  standard  deviation  is  equal  to  the 
positive  square  root  of  the  variance,  and  is 
expressed  in  the  saote  units  as  the  original 
measurements  in  the  data  set 


Standards:  Samples  with  values  known  by 
the  analyst  and  used  to  calibrate  equipment 
and  to  check  calibration  throughout  an 
analytic  run.  In  a  laboratory  QA/QC  program, 
the  values  of  the  standards  must  exceed  the 
values  obtained  for  compliance  samples  such 
that  the  lowest  standard  value  is  near  the 
limit  of  detection  and  the  highest  standard  is 
higher  than  the  highest  compliance  sample  or 
QC  sample.  Standards  of  at  least  three 
diflierent  values  are  to  be  used  for  calibration, 
and  should  be  constructed  from  at  least  2 
diRiarent  sources. 

Target  Value:  Those  values  of  CDB.  CDU 
or  B2MU  which  trigger  some  action  as 
prescribed  in  the  medical  surveillance 
section  of  the  regulatory  text  of  the  final 
cadmium  rule.  For  CDB,  the  target  values  are 
5, 10  and  15  \ig/\.  For  CDU,  the  tai^get  values 
are  3,  7  and  15  Mg/g  CRTU.  For  B2MU,  the 
target  value  are  300,  750  and  1500  ^g/g 
CRTU.  (Note  that  target  values  may  vary  as 
a  function  of  time.) 

Theoretical  Value  (or  Theoretical  Amount): 
The  reported  concentration  of  a  qiiality- 
control  sample  (or  calibration  standard) 
derived  from  prior  characterizations  of  the 
sample. 

Value  or  Measurement  Value:  The 
numerical  result  of  a  measurement. 

Variance:  A  measure  of  the  distribution  or 
spread  of  a  data  set  about  the  mean;  the 
variance  is  the  sum  of  the  squares  of  the 
differences  between  the  mean  and  each 
discrete  measurement  divided  by  one  less 
than  the  number  of  measurements  in  the  data 
set 

3.0  Protocol 

This  protocol  provides  procedures  for 
characterizing  and  maintaining  the  quality  of 
analytic  results  derived  for  the  medical 
monitoring  program  mandated  for  workers 
under  the  final  cadmium  rule. 

3.1  Overview 

The  goal  of  this  protocol  is  to  assxire  that 
medical  monitoring  data  are  of  sufficient 
quality  to  facilitate  proper  interpretation.  The 
data  quality  objectives  (DQOs)  defined  for  the 
medical  monitoring  program  are  summarized 
in  Table  1.  Based  on  available  information, 
the  DQOs  presented  in  Table  1  should  be 
achievable  by  the  majority  of  laboratories 
offering  the  required  analyses  commercially; 
OSHA  recommends  that  only  laboratories 
meeting  these  DQOs  be  used  for  the  analysis 
of  biological  samples  collected  kx 
monitoring  cadmiiun  exposure. 


TABLE  1.— fiECOMMENOeO  DATA  QOALITY  OBJECTIVES  (DCXDS)  FOR  THE  CAOMJUM  MEDJCAL  MONITOWNG  PROGHAM 


Anaiy(a/conc«ntiation  pool 


Cadmium  In  blood  ..._ 

^  HQ/I 

*2n9l 

Cadmkjm  In  urin*  

^  (iftl  crealinlrM 
^2  (tgl  crMflnin* 


^2-Micfoglotouiin  In  urine 
lOOitg^i 


Limit  of  detection 


0  5  \igl\ 

0.5  ^iflfQ  creatinine  . 
100  iig/g  cfealinine 


Precteton 
(CV) 


40% 
20% 


40% 
20% 


5% 


Accuracy 


±1  MOl  or  15%  of  ttte  mean. 
t^  tiQ/i  or  15%  of  the  meaa 
±  15%  of  the  mean. 
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To  satisfy  the  DQOt  presented  In  Table  1, 
OSHA  provides  the  following  guidelines: 

1.  Procedures  for  the  collection  and 
handling  of  blood  and  urine  are  specified 
(Section  3.4.1  of  this  protocol); 

2.  PrefBrred  analytic  methods  for  the 
analysis  of  CDB,  CDU  and  B2MU  are  defined 
(and  a  method  for  the  determination  of  CRTU 
also  is  specified  since  CDU  and  B2MU  results 
are  to  be  normalized  to  the  level  of  CRTU). 

3.  Procedures  are  described  for  identifying 
laboratories  likely  to  provide  the  required 
analyses  in  an  accurate  and  reliable  manner; 

4.  Thesa  guidelines  (Sections  3.2.1  to  3.2.3, 
and  Sectioa  3.3)  include  recommendations 
regarding  internal  QA/QC  progi^ms  for 
participating  laboratories,  as  well  as  levels  of 
proficiency  through  participation  in  an 
interlaboratory  proficienry  program; 

5. -Procedures  fopQA/QC  record  keeping 
(Section  3.3.2),  and  for  reporting  QC/QA 
results  are  described  (Section  3.3.3);  and, 

6.  Procedures  for  Interpreting  medical 
monitoring  results  are  specified  (Section 
3.4.3). 

Methods  recommended  for  the  biological 
monitoring  of  eligible  workers  are: 

1.  The  method  of  Sfooppler  and  Brandt 
(1980)  for  CDB  determinations  (limit  of 
detection:  0.5  ng/1); 

2.  The  n»»thod  of  Pruszkowska  et  al.  (198.1) 
for  CDU  dMeiminalions  (limit  of  detection: 
0.5  ^g/l  of  urine);  and, 

3.  The  Pharmacia  Delphia  test  kit 
(Pharmacia  1990)  for  the  determination  of 
B2MU  (limit  of  defection:  100  fig/l  urine). 

Because  both  CDU  and  B2MU  should  be 
reported  in  (ig/g  CRTU,  an  independent 
determination  of  CRTU  is  recommended. 
Thus,  both  the  OSHA  Salt  Lake  Qty 
Technical  Center  (OSLTC)  method  (OSHA, 
no  dale)  and  the  Jeffe  method  (Du  Pont,  no 
date)  for  the  determination  of  CRTU  are 
specified  under  this  protocol  (i.e.,  either  of 
t.hese  2  methods  may  be  used).  Note  that 
although  detection  limits  are  not  reported  for 
either  of  these  CRTU  methods,  the  range  of 
measurements  expected  for  CRTU  (0  »-1.7 
^g/l)  are  well  above  the  likely  limit  of 
detection  for  either  of  these  methods 
(Harrison,  1987). 

Laboratories  using  alternate  methods 
should  submit  sufficient  data  to  the 
responsible  physicians  demonstrating  that 
the  alternate  method  is  capable  of  satisfying 
the  defined  data  quality  objectives  of  the 
program.  Such  laboratories  also  should 
submit  a  QA^QC  plan  that  documents  the 
performance  of  the  alternate  method  in  a 
manner  entirely  equivalent  to  the  QA/QC 
plans  proposed  in  Section  3.3.1. 

3. 2    Dutiet  of  the  Responsible  Physician 

The  responsible  physician  will  evaluate 
biological  monitoring  results  provided  by 
participating  laboratories  to  determine 
whether  such  lal)oratories  are  proficient  and 
have  satisfied  the  QA/QC  recommendations. 
In  determining  which  laboratories  to  employ 
for  this  purpose,  these  physicians  should 
review  proficiency  and  QA/QC  data 
submitted  to  them  by  the  participating 
laboratories. 

Participating  laboratories  should 
demonstrate  proficiency  for  each  analyte 
(CDU,  CDB  and  B2MU)  sampled  under  the 
biological  monitoring  program.  Participating 


laboratories  Involved  in  analyzing  CDU  and 
B2MU  also  should  demonstrate  proficiency 
for  CRTU  analysis,  or  provide  evidence  of  a 
contract  with  a  laboratory  proficient  in  CRTU 
analysis. 

3.2.1    Recommendations  for  Selecting 
Among  Existing  Laboratories 

OSHA  recommends  that  existing 
latx}retories  prm'iding  commercial  analyses 
for  CDB,  CDU  and/or  B2MU  for  the  medical 
monitoring  program  satisfy  the  following 
criteria: 

1.  Should  have  performed  commercial 
analyses  for  the  appropriate  analyte  (CDB, 
CDU  and/or  B2MU)  on  a  regular  basis  over 
the  last  2  years; 

2.  Should  provide  the  responsible 
physician  with  an  internal  QA/QC  plan; 

3.  If  performing  CDU  or  B2MU  analyses, 
the  participating  lat>oratory  should  be 
accredited  by  tno  CAP  for  CRTU  analysis, 
and  should  be  enrolled  in  the  corresponding 
CAP  survey  (note  that  alternate  credt'ntials 
may  be  acceptMble,  but  acceptability  is  to  be 
determined  by  the  responsible  physician); 
and, 

4.  Should  have  enrolled  in  the  CTQ 
interlaboratory  comparison  program  for  the 
appropriate  analyte  (CDB,  CDU  and/or 
B2.VIU). 

Participating  laboratories  should  submit 
appropriate  documentation  demonstrating 
compliance  with  the  above  criteria  to  the 
responsible  physician.  To  demonstrate 
compliance  with  the  first  of  the  above 
criteria,  participating  laboratories  should 
submit  the  following  documentation  for  each 
analyte  they  plan  to  analyze  (note  that  each 
document  should  cover  a  period  of  at  least 
8  consecutive  quartere.  and  that  the  period 
designated  by  the  term  "regular  analyses"  is 
at  least  once  a  quarter): 

1.  Copies  of  latxjratory  reports  providing 
results  from  regular  analyses  of  tlie 
appropriate  analyte  (CDB,  CDU  and/or 
B2MU); 

2.  Copies  of  1  or  more  signed  and  executed 
contracts  for  the  provision  of  regular  analyses 
of  the  appropriate  analyte  (CDB,  CDU  and/or 
B2MU);  or, 

3.  Copies  of  invoices  sent  to  1  or  more 
clients  requesting  payment  for  the  provision 
of  regular  analyses  of  the  appropriate  analyte 
(CDB,  CDU  and/or  B2MU).  Whatever  the 
form  of  doounentation  submitted,  the 
specific  anal)1ic  procedures  conducted 
should  be  identified  directly.  The  forms  that 
are  copied  for  submission  to  the  responsible 
physician  also  should  identify  the  laboratory 
which  provided  these  analyses. 

To  demonstrate  compliance  with  the 
second  of  the  above  criteria,  a  laboratory 
should  submit  to  the  responsible  physician 
an  internal  QA/QC  plan  detailing  the 
standard  operating  procedures  to  be  adopted 
for  satisfying  the  recommended  QA/QC 
procedures  for  the  analysis  of  each  specific 
analyte  (CDB,  CDU  and/or  B2MU). 
Procedures  for  internal  QA/QC  programs  are 
detailed  in  Section  3.3.1  below. 

To  satisfy  the  third  of  the  above  criteria, 
laboratories  analyzing  for  CDU  or  B2MU  also 
should  submit  a  QA/QC  plan  for  creatinine 
analysis  (CRTU);  the  QA/QC  plan  and 
characterization  analyses  for  CRTU  must 
come  from  the  laboratory  performing  the 


CRTU  anah-sis,  even  if  the  CRTU  analysis  is 
being  performed  by  a  contract  laboratory. 

Laboratories  enrolling  in  the  CTQ  program 
(to  satisfy  the  last  of  the  above  criteria)  must 
remit,  with  the  enrollment  application,  an 
initial  fee  of  approximately  $100  per  analyte. 
(Note  that  this  fee  is  only  an  estimate,  and 
Is  subject  to  revision  without  notice.) 
Latmratories  should  indicate  on  the 
application  that  they  agrM  to  have 
proficiency  test  retuhs  sent  by  the  CTQ 
directly  to  the  physicians  designated  by 
participating  laboratories. 

Once  a  laboratory's  application  is 
processed  by  the  CTQ,  the  laboratory  will  be 
assigned  a  code  number  which  will  be 
provided  to  the  laborctory  on  the  initial 
confirmation  form,  along  with  ideDtification 
of  the  specific  analytes  for  which  the 
laboratory  is  participating.  Qjufirmation  of 
participation  will  be  sent  by  the  CTQ  to 
physicians  designated  by  the  applicant 
laboratory. 

3.2.2    Recommended  Review  of  Laboratories 
Selected  to  Perform  Analyses 

Six  months  after  being  selected  initially  to 
perform  analyte  determinations,  the  status  of 
l>articipating  laboratories  should  be  reviewed 
by  the  responsible  physicians.  Such  reviews 
should  then  be  repeated  ever>  6  months  or 
whenever  additional  proficinncy  or  QA/QC 
documentation  is  received  (whichever  occurs 
first). 

As  soon  as  the  responsible  physician  has 
received  the  CTQ  results  from  the  firat  3 
rounds  of  proficiency  testing  (i  e.,  3  sets  of 
3  samples  each  for  CDB,  CDU  and/or  B2MU) 
for  a  participating  laboratory,  the  status  of  the 
laboratory's  a)ntinued  participation  should 
be  reviewed.  Over  the  same  initial  6-month 
period,  participating  laboratories  also  should 
provide  responsihle  physicians  the  results  of 
their  internal  QA/QC  monitoring  program 
usrtd  to  assess  performance  for  each  analyte 
(CDB,  CDU  and/or  B2MU)  for  which  the 
laboratory  performs  determinations.  This 
information  should  be  submitted  using 
appropriate  forms  and  documentation. 

The  status  of  each  participating  laboratory 
should  be  detemiined  for  each  analyte  (i.e., 
whether  the  laboratory  satisfies  minimum 
proficiRncy  guidelines  based  on  the 
proficiency  samples  sent  by  the  CTQ  and  the 
results  of  the  laboratory's  internal  Q/^QC 
program).  To  maintain  competency  for 
analysis  of  CDB,  CDU  and/or  B2MU  during 
the  first  review,  the  laboratory  should  satisfy 
performance  requirements  for  at  least  2  of  the 
3  proficiency  samples  provided  in  each  of  the 
3  rounds  completed  over  the  6-month  period. 
Proficiency  should  be  maintained  for  the 
analyte(s)  for  which  the  laboratory  conducts 
determinations. 

To  continue  participation  for  CDU  and/or 
B2.MU  analyse,  laboratories  also  should 
either  maintain  accreditation  for  CRTU 
analysis  in  the  CAP  program  and  participate 
in  the  CAP  surveys,  or  they  should  contract 
the  CDU  and  B2MU  analyses  to  a  laboratory 
which  satisfies  these  requirements  (or  which 
can  provide  documentation  of  accreditation/ 
participation  in  an  equi-/alent  program). 

The  perfonnance  requirement  for  CDB 
analysis  is  defined  as  an  analytical  result 
within  ±ltig/l  blood  or  15%  of  the  consensus 
mean  (whichever  is  greater).  For  samples 
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exhibfting  a  consensus  mean  less  than  1  ^ig/ 
1,  the  perronnance  requirement  is  denned  as 
a  concentration  between  the  detection  limit 
of  the  analysis  and  a  maximims  of  2  ^g/1.  The 
purpose  for  redefming  the  acceptable  interval 
for  low  Q)B  values  is  to  encourage  proper 
reporting  of  the  actual  values  obtained  during 
measurement;  laboratories,  therefore,  will  not 
be  penalized  (in  terms  of  a  narrow  range  of 
acceptability^  for  rpporling  measured 
concentrarjous  sr.dller  than  1  |ig/l. 

The  perfanno  jce  requirement  for  CDU 
analysis  is  dehned  as  an  analytical  result 
within  ±l^g/l  jrine  or  15%  of  the  consensus 
mean  (whichever  is  greater).  For  samples 
exhibiting  a  consensus  mean  bss  than  1  (ig/ 
1  urine,  the  p)erformance  requirement  is 
defined  as  a  concentration  between  the 
detection  limit  of  the  analysis  and  a 
maximum  of  2  ^g/1  urine.  Laboratories  also 
should  demonstrate  proHciency  in  creatinine 
analysis  as  defined  by  the  CAP.  Note  that 
reporting  CDU  results,  other  than  for  the  CTQ 
proficiency  samples  (i.e.,  compliance 
samples),  should  be  accompanied  with 
results  of  analyses  fbriZRTU,  and  these  2  sets 
of  results  should  he  combined  to  provide  a 
measure  of  CDU  in  units  of  ng/g  CRTU. 

The  performance  requirement  for  B2MU  is 
defined  as  analytical  results  within  ±15%  of 
the  consensus  mean.  Note  that  reporting 
B2MU  results,  other  than  for  CTQ  proficiency 
samples  (i.e.,  compliance  samples),  should  be 
accompanied  with  results  of  analyses  for 
CRTU,  and  these  2  sets  of  results  should  be 
combined  to  provide  a  measure  of  B2MU  in 
units  of  ^g/g  CRTU. 

There  are  no  recommended  performance 
checks  for  CRTU  analyses.  As  stated 
previously,  laboratories  performing  CRTU 
analysis  in  support  of  CDU  or  B2MU  analyses 
should  be  accredited  by  the  CAP,  and 
participating  in  the  CAP's  survey  for  CRTU. 

Following  the  first  review,  the  status  of 
each  participating  laboratory  should  be 
reevaluated  at  regular  intervals  (i.e., 
corresponding  to  receipt  of  results  from  each 
succeeding  round  of  proficiency  testing  and 
submission  of  reports  from  a  participating 
laboratory's  internal  QA/QC  program). 

After  a  year  of  collecting  proficiency  test 
results,  the  following  proficiency  criterion 
should  be  added  to  the  set  of  criteria  used  to 
determine  the  participating  laboratory's 
status  (for  analyzing  CDB,  CDU  and/or 
B2MU):  A  participating  laboratory  should  not 
£ail  performance  requirements  for  more  than 
4  samples  frt>m  the  6  most  recent  consecutive 
rounds  used  to  assess  proficiency  for  CDB, 
CDU  and/or  B2MU  separately  (i.e.,  a  total  of 
18  discrete  proficiency  samples  for  each 
analyte).  Note  that  this  requirement  does  not 
replace,  but  supplements,  the 
recommendation  that  a  laboratory  should 
satisfy  the  performance  criteria  for  at  least  2 
of  the  3  samples  tested  for  each  round  of  the 
program. 

3.2.3    Recommendations  for  Selecting 
Among  Newly-Formed  Laboratories  (or 
Laboratories  That  Previously  Failed  To  Meet 
the  Protocol  Guidelines) 

OSHA  recommends  that  laboratories  that 
have  not  previously  provided  commercial 
analyses  of  CDB,  CDU  andyor  B2MU  (or  have 
done  so  for  a  period  less  than  2  years),  or 
which  have  provided  these  analyses  fbr  2  or 


more  year!  but  have  not  conformed 
previously  with  these  protocol  guidelines, 
should  satisfy  the  following  provisions  for 
each  analyte  for  which  determinations  are  to 
be  made  prior  to  being  selected  to  analyze 
biological  samples  under  the  medical 
monitoring  program: 

1.  Submit  to  the  responsible  physician  an 
internal  QA/QC  plan  detailing  the  standard 
operating  procedures  to  be  adopted  fbr 
satisfying  the  QA/QC  guidelines  (guidelines 
for  internal  QA/QC  programs  are  detailed  in 
Section  3.3.1; 

2.  Submit  to  the  responsible  physician  the 
results  of  the  initial  characterization  analyses 
for  each  analyte  for  which  determinations  are 
to  be  made; 

3.  Submit  to  the  responsible  physician  the 
results,  for  the  initial  6-month  period,  of  the 
intsroal  QA/QC  program  for  each  analyte  for 
which  determinations  are  to  be  made  (if  no 
commercial  analyses  have  been  conducted 
previously,  a  minimum  of  2  mock 
standardization  trials  for  each  analyte  should 
be  completed  per  month  for  a  6-month 
period; 

4.  Emtill  in  the  CTQ  program  for  the 
appropriate  analyte  for  which  determinations 
are  to  be  made,  and  arrange  to  have  the  CTQ 
program  submit  the  initial  confirmation  of 
participation  and  proficiency  test  results 
directly  to  the  designated  physicians.  Note 
that  the  designated  physician  should  receive 
results  from  3  completed  rounds  from  the 
CTQ  program  before  approving  a  laboratory 
for  pariicipation  in  the  biological  monitoring 
program; 

5.  Laboratories  seeking  participation  for 
CDU  and/'or  B2MU  analyses  should  submit  to 
the  responsible  physician  docimientation  of 
accreditation  by  the  CAP  for  CRTU  analyses 
performed  in  con)unction  with  CDU  and/or 
B2MU  determinations  (if  CRTU  analyses  are 
conducted  by  a  contract  laboratory,  this 
laboratory  should  submit  proof  of  CAP 
accreditation  to  the  responsible  physician); 
and, 

6.  Doomientation  should  be  submitted  on 
an  appropriate  form. 

To  participate  in  CDB,  CDU  and/or  B2MU 
analyses,  the  laboratory  should  satisfy  the 
above  criteria  for  a  minimum  of  2  of  the  3 
proficiency  samples  provided  in  each  of  the 
3  rounds  of  the  CTQ  program  over  a  6-month 
period;  this  procedure  should  be  completed 
for  each  appropriate  analyte.  Proficiency 
should  be  maintained  for  each  analyte  to 
continue  participation.  Note  that  laboratories 
seeking  participation  for  CDU  or  B2MU  also 
should  address  the  performance 
requirements  for  CRTU,  which  involves 
providing  evidence  of  accreditation  by  the 
CAP  and  participation  in  the  CAP  surveys  (or 
an  equivalent  program). 

The  performance  requirement  fbr  CDB 
analysis  is  defined  as  an  analytical  result 
within  ±1  ^g/1  or  15%  of  the  consensus  mean 
(whichever  is  greater).  For  samples  exhibiting 
a  consensus  mean  less  than  1  pg/l,  the 
performance  requirement  is  defined  as  a 
concentration  between  the  detection  limit  of 
the  analysis  and  a  maximum  of  2  \ig/\.  The 
purpose  of  redefining  the  acceptable  interval 
for  low  CDB  values  is  to  encourage  proper 
reporting  of  the  actual  values  obtained  during 
measurement:  laboratories,  therefore,  will  not 


be  penalized  (in  terms  of  a  narrow  range  of 
acceptability)  for  reporting  measured 
concentrations  less  than  1  ^g/I. 

The  performance  requirement  for  CDU 
analysis  is  defined  as  an  analytical  result 
within  ±1  ^g/1  urine  or  15%  of  the  consensus 
mean  (whichever  is  greater).  For  samples 
exhibiting  a  consensus  mean  less  than  1    ^g/ 
I  urine,  the  performance  requirement  is 
defined  as  a  concentration  that  falls  between 
the  detection  limit  of  the  analysis  and  a 
maximum  of  2  ^g/1  urine.  Performance 
requirements  for  the  companion  CRTU 
analysis  (defined  by  the  CAP)  also  should  be 
met.  Note  that  reporting  CDU  results,  other 
than  for  CTQ  proficiency  testing  (i.e., 
compliance  samples),  should  be 
accompanied  with  results  of  CRTU  analyses, 
and  these  2  sets  of  results  should  be 
combined  to  provide  a  measure  of  CDU  in 
units  of  tig/g  CRTU. 

The  performance  requirement  for  B2MU  is 
defined  as  an  analytical  result  within  ±  15% 
of  the  consensus  mean.  Note  that  reporting 
B2MU  results,  other  than  for  CTQ  proficiency 
testing  should  be  accompanied  with  results 
of  CRTU  analysis,  these  two  sets  of  results 
should  be  combined  to  provide  a  measure  of 
B2MU  in  units  of  ^g/g  CRTU. 

Once  a  new  laboratory  has  been  approved 
by  the  responsible  physician  for  conducting 
analyte  determinations,  the  status  of  this 
approval  should  be  reviewed  periodically  by 
the  responsible  physician  as  per  the  criteria 
presented  under  Section  3.2.2. 

Laboratories  which  have  failed  previously 
to  gain  approval  of  the  responsible  physician 
for  conducting  determinations  of  1  or  more 
analytes  due  to  lack  of  compliance  with  the 
criteria  defined  above  for  existing 
laboratories  (Section  3.2.1),  may  obtain 
approval  by  satisfying  the  criteria  for  newly- 
formed  laboratories  defined  under  this 
section;  for  these  laboratories,  the  second  of 
the  above  criteria  may  be  satisfied  by 
submitting  a  new  set  of  characterization 
analyses  for  each  analyte  fbr  which 
determinations  are  to  be  made. 

Reevaluation  of  these  laboratories  is 
discretionary  on  the  part  of  the  responsible 
physician.  Reevaluation,  which  normally 
takes  about  6  months,  may  be  expedited  if 
the  laboratory  can  achieve  100%  compliance 
with  the  proficiency  test  criteria  using  the  6 
samples  of  each  analyte  submitted  to  the 
CTQ  program  during  the  first  2  rounds  of 
proficiency  testing. 

For  laboratories  seeking  reevaluation  for 
CDU  or  B2MU  analysis,  the  guidelines  for 
CRTU  analyses  also  should  be  satisfied, 
including  accreditation  for  CRTU  analysis  by 
the  CAP,  and  participation  in  the  CAP  survey 
program  (or  accreditation/participation  in  an 
equivalent  program). 

3.2.4    Future  Modifications  to  the  Protocol 
Guidelines 

As  participating  laboratories  gain 
experience  with  analyses  fbr  CDB,  CDU  and 
B2MU,  it  is  anticipated  that  the  performance 
achievable  by  the  majority  of  laboratories 
should  improve  until  it  approaches  that 
reported  by  the  research  groups  which 
developed  each  method.  OSHA,  therefore, 
may  choose  to  recommend  stricter 
performance  guidelines  in  the  future  as  the 
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overall  perfonnance  of  participatiiig 
laboratohe*  improvet. 

3.3    Guidelines  for  Record  Keeping  and 
Reporting 

To  comply  with  these  guidelines, 
partici putlog  laboratories  should  satisfy  the 
above-stated  performance  and  proficiency 
recommendations,  as  well  as  the  following 
internal  QA/QC,  record  keeping,  and 
reporting  provisions. 

If  a  participating  laboratory  fails  to  meet 
the  provisions  of  these  guidelines,  it  is 
recommended  that  the  resf)onsible  physician 
disapprove  further  analyses  of  biological 
samples  by  that  laboratory  until  it 
demonstrates  compliance  with  these 
guidelines.  On  disapproval,  biological 
samples  should  be  sent  to  a  laboratory  that 
can  demonstrate  compliance  with  these 
guidelines,  at  least  until  the  ibrmer 
laboratory  is  reevaluated  by  the  responsible 
physician  and  found  to  be  in  compliance. 

The  following  record  keeping  and 
reporting  procedures  should  be  practiced  by 
participating  lalwratories. 

3.3.1    Inte^al  Quality  Assurance/Quality 
Control  Procedures 

Laboratories  participating  in  the  cadmium 
monitoring  program  should  develop  and 
maintain  an  internal  quality  assurance/ 
quality  control  (QA/QC)  program  that 
incorporates  procedures  for  establishing  and 
maintaining  control  for  each  of  the  analytic 
procedures  (determinations  of  CDB,  CDU 
and/or  B2MU)  for  which  the  laboratory  is 
seeking  participation.  For  latwratories 
analyzing  CDU  and/or  B2MU,  a  QA/QC 
program  for  CRTU  also  should  be 
established. 

Written  documentation  of  QA/QC 
procedures  should  be  described  in  a  formal 
QA/QC  plan;  this  plan  should  contain  the 
following  information:  Sample  acceptance 
and  handling  procedures  (i.e..  chain-of- 
custody);  sample  preparation  procedures; 
instrument  parameters;  calibration 
procedures;  and,  calculations. 
Documentation  of  QA/QC  procedures  should 
be  sufficient  to  identify  analytical  problems, 
define  criteria  under  which  analysis  of 
compliance  samples  will  be  suspended,  and 
describe  procedures  for  corrective  actions. 

3.3.1.1    QA/QC  procedures  for  establishing 
control  of  CDB  and  CDU  tmalyses 

The  QA/QC  program  for  CDB  and  CDU 
should  address,  at  a  mioimum.  procedures 
involved  in  calibration,  establishment  of 
control  limits,  internal  QC  analyses  and 
maintaining  control,  and  corrective-action 
protocols.  Participating  laboratory  should 
develop  and  maintain  procedures  to  assure 
that  analyses  of  compliance  samples  are 
within  control  limits,  and  that  thme 
procedures  are  documented  thoroughly  in  a 
QA/QC  plan. 

A  nonmandatory  QA/QC  protocol  is 
presented  in  Attachment  1.  This  attachment 
is  illustrative  of  the  procedures  that  should 
be  addressod  in  a  proper  QA/QC  program. 

Calibration.  Before  any  analytic  runs  are 
conducted,  the  analytic  instrument  should  be 
calibrated.  Calibration  should  be  performed 
at  the  beginning  of  each  day  on  which  QC 
and/or  ccmupliance  samples  are  run.  Once 


calibration  is  established,  QC  or  ctxnpliance 
samples  may  be  run.  Regardless  of  the  type 
of  samples  run.  about  every  fifth  sample 
should  serve  as  a  standard  to  assure  that 
calibration  is  being  maintained. 

Calibration  is  being  maintained  if  the 
standard  is  within  ±15%  of  iu  theoretical 
value.  If  a  standard  is  more  than  ±1 5%  of  its 
theoretical  value,  the  run  has  exceeded 
control  limits  due  to  calibration  error;  the 
entire  set  of  samples  then  should  be 
reanalyzed  after  recalibrating  or  the  results 
should  be  recalculated  based  on  a  statistical 
curve  derived  from  that  set  of  standards. 

It  is  essential  that  the  value  of  the  highest 
standard  analyzed  be  higher  than  the  highest 
sample  analyzed;  it  may  be  necessary, 
therefore,  to  run  a  high  standard  at  the  end 
of  the  run,  which  has  been  selected  based  on 
results  obtained  over  the  course  of  the  run 
(i.e.,  higher  than  any  standard  analyzed  to 
that  point). 

Standards  should  be  kept  fresh;  as  samples 
age,  they  should  be  compared  with  new 
standards  and  replaced  if  necessary. 

Internal  Quality  Control  Analyses.  Internal 
QC  samples  should  be  determined 
interspersed  with  analyses  of  compliance 
samples.  At  a  minimum,  these  samples 
should  be  run  at  a  rate  of  5%  of  the 
compliance  samples  or  at  least  one  set  of  QC 
samples  per  analysis  of  compliance  samples, 
whichever  is  greater.  If  only  two  samples  are 
run,  they  should  contain  different  levels  of 
cadmium. 

Internal  QC  samples  may  be  obtained  as 
commercially-available  reference  materials 
and/or  they  may  be  internally  prepared. 
Internally-prepared  samples  should  be  well 
characterized  and  traced,  or  comptared  to  a 
reference  material  for  which  a  consensus 
value  is  available. 

Levels  of  cadmium  contained  in  QC 
samples  should  not  be  known  to  the  analyst 
prior  to  reporting  the  results  of  the  analysis. 

Internal  QC  results  should  be  plotted  or 
charted  in  a  manner  which  describes  sample 
recovery  and  laboratory  confrol  limits. 

Interna]  Control  Limits.  The  laboratory 
protocol  for  evaluating  interna!  QC  analyses 
per  control  limits  should  be  clearly  defined. 
Limits  may  be  based  on  statistical  methods 
(e.g.,  as  ZS'from  the  laboratory  mean 
recovery),  or  on  proficiency  testing  limits 
(e.g.,  ±1  (ig  or  15%  of  the  mean,  whichever 
is  greater). 

Statistical  limits  that  exceed  ±40%  should 
be  reevaluated  to  determine  the  source  error 
in  the  analysis. 

When  laboratory  limits  are  exceeded, 
analytic  work  should  terminate  until  the 
source  of  error  is  determined  and  corrected; 
compliance  samples  affected  by  the  error 
should  t)e  reanalyzed.  In  addition,  the 
laboratory  protocol  should  address  any 
unusual  trends  that  develop  which  may  be 
biasing  the  results.  Numerous,  consecutive 
results  above  or  below  laboratory  mean 
recoveries,  or  outside  laboratory  statistical 
limits,  indicate  that  problems  may  have 
developed. 

Corrective  Actions.  The  QA/QC  plan 
should  document  in  detail  specific  actions 
taken  if  control  limits  are  exceeded  or 
unusual  trends  develop.  Corrective  actions 
should  be  noted  on  an  appropriate  form, 
accompanied  by  supporting  documentation. 


In  addition  to  these  actions,  laboratories 

should  include  whatever  additional  actions 
are  necessary  to  assure  that  accurate  data  are 
reported  to  the  responsible  physicians. 

Reference  Materials.  The  following 
reference  materials  may  be  available: 

Cadmium  in  Blood  ((DB) 

1 .  Centre  de  Toxicologie  du  Quebec,  Le 
Centre  Hospitaller  de  I'Univertite  Laval,  2705 
boul.  Laurier,  Quebec,  Que.,  Canada  GlV 
4G2.  (Prepared  6  times  per  year  at  1-15  us 
Cd/L)  ^ 

2.  H.  Marchandise,  Conununify  Bureau  of 
Reference-BCR.  Directorate  General  XII. 
Commission  of  the  European  Communities, 
200,  rue  de  la  Loi.  B-1049,  Brussels. 
Belgium.  (Prepared  as  Bl  CBM-1  at  5.37  Mg 
Cd/I,  and  Bl  CBM-2  at  12.38  tig  Cd/1.) 

3.  Kaulson  Laboratories  Inc.,  691 
Bloomfield  Ave.,  Caldwell.  N)  07006;  tal: 
(201)  226-9494.  FAX  (201)  226-3244. 
(Prepared  as  #0141  [As,  Cd.  Hg.  Pb)  at  2 
levels.) 

Cadmium  in  Urine  (CEHJ) 

1.  Centre  de  Toxicologie  du  Quebec,  Le 
Centre  Hospitaller  de  I'Universite  Laval.  2705 
boul.  Laurier,  Quebec.  Que.,  Canada  GlV 
4G2.  (Prepared  6  times  per  year.) 

2.  National  Institute  of  Standards  and 
Technology  (NIST),  Dept.  of  Commerce, 
Gaithersburg,  MD;  tel:  (301)  975-6776. 
(Prepared  as  SRM  2670  freeze-dried  urine 
[metals);  set  includes  normal  and  elevated 
levels  of  metals;  cadmium  is  certified  for 
elevated  level  of  88.0  ng/l  in  reconstituted 
urine.) 

3.  Kaulson  Laboratories  Inc.,  691 
Bloomfield  Ave.,  Caldwell.  N)  07006;  tel: 
(201)  226-9494,  FAX  (201)  226-3244. 
(Prepared  as  #0140  [As,  Cd.  Hg.  Pb)  at  2 
levels.) 

3.3.1.2    QA/QC  procedures  for  establishing 
control  of  B2MU 

A  written,  detailed  QA/QC  plan  for  B2MU 
analysis  should  be  developed.  The  QA/QC 
plan  should  contain  a  protocol  similar  to 
those  protocols  developed  for  the  CDB/CDU 
analyses.  Differences  in  analyses  may 
warrant  some  differences  in  the  QA/QC 
protocol,  but  procedures  to  ensure  analytical 
integrity  should  be  developed  and  followed. 

Examples  of  performance  summaries  that 
can  be  provided  include  measurements  of 
accuracy  (i.e..  the  means  of  measured  values 
verses  target  values  for  the  control  samples) 
and  precision  (i.e..  based  on  duplicate 
analyses).  It  is  recommended  that  the 
accuracy  and  precision  measurements  be 
compared  to  those  reported  as  achievable  by 
the  Pharmacia  Delphia  kit  (Pharmacia  1990) 
to  determine  if  and  when  unsatisfactory 
analyses  have  arisen.  If  the  measurement 
error  of  1  or  more  of  the  control  samples  is 
more  than  15%,  the  run  exceeds  control 
limits.  Similarly,  this  decision  is  warranted 
when  the  average  CV  for  duplicate  samples 
is  greater  than  5%. 

3.3.2    Procedures  for  Record  Keeping 

To  satisfy  reporting  requirements  for 
commercial  analyses  of  CDB.  CDU  and/or 
B2MU  performed  for  the  medical  monitoring 
program  mandated  under  the  cadmium  rule, 
participating  laboratories  should  maintain 
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the  following  documentation  for  each 
analyte: 

1.  For  each  analytic  instrument  on  which 
analyte  determinations  are  made,  records 
relating  to  the  most  recent  calibration  and  QC 
sample  analyses; 

2.  For  these  iiutruments,  a  tabulated  record 
for  each  analyte  of  those  determinations 
found  to  be  within  and  outside  of  control 
limits  over  the  past  2  years; 

3.  Results  for  the  previous  2  years  of  the 
QC  sample  analyses  conducted  under  the 
internal  QA^QC  program  (this  information 
should  be:  Provided  for  each  analyte  for 


which  determinations  are  made  and  for  each 
analytic  instrument  used  for  this  purpose, 
sufficient  to  demonstrate  that  internal  QA/ 
QC  programs  are  being  executed  properly, 
and  consistent  with  data  sent  to  responsible 
physicians). 

4.  Duplicate  copies  of  monitoring  results 
for  each  analyte  sent  to  clients  during  the 
previous  5  years,  as  well  as  associated 
information;  supporting  material  such  as 
chain-of  custody  forms  also  should  be 
retained;  and, 

5.  Proficiency  test  results  and  related 
materials  received  while  participating  in  the 


CTQ  interlaboratory  program  over  the  past  2 
years;  results  also  should  be  tabulated  to 
provide  a  serial  record  of  relative  error 
(derived  per  Section  3.3.3  below). 

3.3.3    Reporting  Procedures 

Participating  laboratories  should  maintain 
these  docimients:  QA/QC  program  plans; 
QA/QC  status  reports;  CTQ  proficiency 
program  reports;  and,  analytical  data  reports. 
The  information  that  should  be  included  in 
these  reports  is  simmiarized  in  Table  2;  a 
copy  of  each  report  should  be  sent  to  the 
responsible  physician. 


Table  2.  Reporting  Procedures  for  Laboratories  Participating  in  the  Cadmium  Medical  Monitoring  Program 


R«port 

Frequency  (time  frame) 

Contents 

1  QA/QC  Program  Plan 

Once  (initiallv) 

A  detailed  description  of  the  OA/QC  protocol  to  be  established  by  the 
laboratory  to  maintain  control  of  analyte  determinations. 

2  QA/QC  Status  Raped 

Every  2  months 

Results  of  the  QC  samples  incorporated  into  regular  runs  for  each  In- 
strument (over  the  period  since  the  last  repod). 

3  PfoBciancv  Raoort 

Attached  to  every  data  reood 

Results  from  the  last  fuH  year  of  proficiency  samples  submitted  to  the 
CTQ  program. 

Results  of  the  100  most  recent  QC  samples  Incorporated  Into  regular 

runs  for  each  instmment 

4  Analytical  Data  Raped 

For  all  repods  of  data  results  

Date  the  sample  was  received. 
Date  the  sample  was  analyzed. 

Appropriate  chairvof-custody  information. 
Types  of  analyses  perfonned. 
RmuHs  of  the  requested  analyses. 
Copy  of  the  most  cunent  proficiency  report 

As  noted  in  Section  3.3.1,  a  QA/QC 
program  plan  should  be  developed  that 
doomients  internal  QA/QC  procedures 
(defined  under  Section  3.3.1)  to  be 
implemented  by  the  participating  laboratory 
for  each  analyte;  this  plan  should  provide  a 
list  identifying  each  instrument  used  in 
making  analyte  determinations. 

A  QA/QC  statvis  report  should  be  written 
bimonthly  for  each  analyte.  In  this  report,  the 
results  of  the  QC  program  during  the 
reporting  period  should  be  reported  for  each 
analyte  in  the  following  manner:  The  number 
(N)  of  QC  samples  analyzed  during  the 
period;  a  table  of  the  target  levels  defined  for 
each  sample  and  the  corresponding  measured 
values;  the  mean  of  F/T  value  (as  defmed 
below)  for  the  set  of  QC  samples  run  during 
the  period;  and  use  of  X±2a  (as  defined 
below)  for  the  set  of  QC  samples  run  during 
the  period  as  a  measure  of  precision. 

As  noted  in  Section  2,  an  F/T  value  for  a 
QC  sample  is  the  ratio  of  the  measured 
concentration  of  analyte  to  the  established 
(i.e.,  refiarence)  concentration  of  analyte  for 
that  QC  sample.  The  equation  below 
describes  the  derivation  of  the  mean  for  F/ 
T  values,  Jt,  (%vith  N  being  the  total  number 
of  samples  analyzed): 


57     S(F/T) 


N 

The  standard  deviation,  o,  for  these 
measurements  is  derived  using  the  following 
equation  (note  that  2a  is  tvrice  this  value): 


a  = 


rT\2 


Kf/t-x) 


1i 


n-1 


The  nonmandatory  QA/QC  protocol  (see 
Attachment  1)  indicates  that  QC  samples 
should  be  divided  into  several  discrete  pools, 
and  a  separate  estimate  of  precision  for  each 
pool  then  should  be  derived.  Several 
precision  estimates  should  be  provided  for 
concentrations  which  differ  in  average  value. 
These  precision  measures  may  be  used  to 
document  improvements  in  performance 
with  regard  to  the  combined  pool. 

Participating  laboratories  should  use  the 
CTQ  proficiency  program  for  each  analyte. 
Results  of  this  program  will  be  sent  by  CTQ 
directly  to  physicians  designated  by  the 
participating  laboratories.  Proficiency  results 
from  the  CTQ  program  are  used  to  establish 
the  accuracy  of  results  from  each 
participating  laboratory,  and  should  be 
provided  to  responsible  physicians  for  use  in 
trend  analysis.  A  proficiency  report 
consisting  of  these  proficiency  results  should 
accompany  data  reports  as  an  attachment. 

For  each  analyte,  the  proficiency  report 
should  include  the  results  from  thn  6 
previous  proficiency  rounds  in  the  following 
format: 

1.  Nimiber  (N)  of  samples  analyzed; 

2.  Mean  of  the  target  levels,  (1/N)IT,.  with 
Ti  being  a  consensus  mean  for  the  sample; 

3.  Mean  of  the  measurements,  (l/N)£Mi, 
with  Ml  being  a  sample  measurement; 

4.  A  measure  of  error  defined  by: 


(l/N)X(Ti-Mj' 

Analytical  data  repwrts  should  be 
submitted  to  responsible  physicians  directly. 
For  each  sample,  report  the  following 
information:  The  date  the  sample  was 
received;  the  date  the  sample  was  analyzed; 
appropriate  chain-of-custody  information; 
the  type(s)  of  analyses  performed;  and,  the 
results  of  the  analyses.  This  information 
should  be  reported  on  a  form  similar  to  the 
form  provided  an  appropriate  form.  The  most 
recent  proficiency  program  report  should 
accompany  the  analytical  data  reports  (as  an 
attachment). 

Confidence  intervals  for  the  analytical 
results  should  be  reported  as  X±2o',  with  X 
being  the  measured  value  and  2o  the 
standard  deviation  calculated  as  described 
above. 

For  CDU  or  B2MU  results,  which  are 
combined  with  CRTU  measurements  for 
proper  reporting,  the  95%  confidence  limits 
are  derived  from  the  limits  for  CDU  or  B2MU, 
(p),  and  the  limits  for  CRTU,  (q),  as  follows; 


¥m 


Y^xp2  +  X^x 


x^) 


1 


For  these  calculations,  X  ±  p  is  the 
measurement  and  confidence  limits  for  CDU 
or  B2MU,  and  Y  i  q  is  the  measurement  and 
confidence  limit  for  CRTU. 

Participating  laboratories  should  notify 
responsible  physicians  at  soon  as  they 
receive  information  indicating  a  change  in 
their  accreditation  status  with  the  CTQ  or  the 
CAP.  These  physicians  should  not  be 
expected  to  wait  until  formal  notice  of  a 
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status  change  has  been  received  from  the 
CTQortheCAP. 

3.4    Instructions  to  Physicians 

Physicians  responsible  for  the  medical 
monitoring  of  cadmium-exposed  worlcers 
must  collect  the  biological  samples  from 
workers;  they  then  should  select  laboratories 
to  perform  the  required  analyses,  and  should 
interpret  the  analytic  results. 

3.4.1    Sample  Collection  and  Holding 
Procedures 

Blood  Samples.  The  following  procedures 
are  recommended  for  the  collection, 
shipment  and  storage  of  blood  samples  for 
CDB  analysis  to  reduce  analytical  variability; 
these  recommendations  were  obtained 
primarily  through  personal  communications 
with  J.P.  Weber  of  the  CTQ  (1991),  and  from 
reports  by  the  Centers  for  Disease  Control 
(CDC,  1986)  and  Stoeppler  and  Brandt  ' 

(1980). 

To  the  extent  possible,  blood  samples 
should  be  collected  from  workers  at  the  same 
time  of  day.  Workers  should  shower  or 
thoroughly  wash  their  hands  and  arms  before 
blood  samples  are  drawn.  The  following 
materials  are  needed  for  blood  sample 
collection;  Alcohol  wip>es;  sterile  gauze 
sponges;  band-aids;  20  gauge.  1.5-in.  stainless 
steel  needles  (sterile);  preprinted  labels; 
tourniquets;  vacutainer  holders;  3-ml  "metal 
free"  vacutainer  tubes  (i.e.,  dark-blue  caps), 
with  EDTA  as  an  anticoagulant;  and, 
styrofoam  vacutainer  shipping  containers. 

Whole  blood  samples  are  taJcen  by 
venipuncture.  Each  bluecapped  tube  should 
be  labeled  m  coded  for  the  worker  and 
company  before  the  sample  is  drawn.  (Blue- 
capped  tubes  are  recommended  instead  of 
red-capped  tubes  because  the  latter  may 
consist  of  red  coloring  pigment  containing 
cadmium,  which  could  contaminate  the 
samples.)  Immediately  after  sampling,  the 
vacutainer  tubes  must  be  thoroughly  mixed 
by  inverting  the  tubes  at  least  10  times 
manually  or  mechanically  using  a  Vortex 
device  (for  15  sec).  Samples  should  be 
refrigerated  inunediately  or  stored  on  ice 
until  they  can  be  packed  for  shipment  to  the 
participating  laboratory  for  analysis. 

The  CDC  recommends  that  blood  samples 
be  shipped  with  a  "cool  pak"  to  keep  the 
samples  cold  during  shipment.  However,  the 
CTQ  routinely  ships  and  receives  blood 
samples  for  cadmium  analysis  that  have  not 
been  kept  cool  during  shipment.  The  CTQ 
has  found  no  deterioration  of  cadmium  in 
biological  fluids  that  were  shipped  via  parcel 
post  without  a  cooling  agent,  even  though 
these  deliveries  often  take  2  weeks  to  reach 
their  destination. 

Urine  Samples.  The  following  are 
recommended  procedures  for  the  collection, 
shipment  and  storage  of  urine  for  CDU  and 
B2MU  analyses,  and  wore  obtained  primarily 
through  personal  communications  with  J.P. 
Weber  of  the  CTQ  (1991),  and  from  reports 
by  the  CDC  (1986)  and  Stoeppler  and  Brandt 
(1980). 

Single  "spot"  samples  are  reconunended. 
As  B2M  can  degrade  in  the  bladder,  workers 
should  first  empty  their  bladder  and  then 
drink  a  large  glass  of  water  at  the  start  of  the 
visit.  Urine  samples  then  should  be  collected 
within  1  hour.  Separate  samples  should  be 


collected  for  CDU  and  B2MU  using  the 
following  materials:  Sterile  urine  collection 
cups  (250  ml):  small  sealable  plastic  l>ags; 
preprinted  laliels;  15-ml  polypropylene  or 
polyethyUne  screw-cap  tubes;  lab  gloves 
("metal  free");  and,  preservatives  (as 
indicated). 

The  sealed  collection  cup  should  be  kept 
in  the  plastic  bag  until  collection  time.  The 
workers  should  wash  their  hands  with  soap 
and  water  before  receiving  the  collection  cup. 
The  collection  cup  should  not  be  opened 
until  just  before  voiding  and  the  cup  should 
be  sealed  immediately  after  filling.  It  is 
important  that  the  inside  of  the  container  and 
cap  are  not  touched  by,  or  come  into  contact 
with,  the  body,  clothing  or  other  surfaces. 

For  CDU  analyzes,  the  cup  is  swirled 
gently  to  resuspend  any  solids,  and  the  15- 
ml  tube  is  filled  with  10-12  ml  urine.  The 
CDC  recommends  the  addition  of  100  )il 
concentrated  HNO3  as  a  preservative  before 
sealing  the  tut)e  and  then  freezing  the 
sample.  The  CTQ  recommends  minimal 
handling  and  does  not  acidify  their 
interlaboratory  urine  reference  materials 
prior  to  shipment,  nor  do  they  freeze  the 
sample  for  shipment.  At  the  CTQ,  if  the  urine 
sample  has  much  sediment,  the  sample  is 
acidified  in  the  lab  to  free  any  cadmium  in 
the  precipitate. 

For  B 2 M,  the  urine  sample  should  be 
collected  directly  into  a  polyethylene  bottle 
previously  washed  with  dilute  nitric  acid. 
The  pH  of  the  urine  should  be  measured  and 
adjusted  to  8.0  with  0.1  N  NaOH  immediately 
following  collection.  Samples  should  be 
frozen  and  stored  at  -  2013  until  testing  is 
performed.  The  B2M  in  the  samples  should 
be  stable  for  2  days  when  stored  at  2-8'*C, 
and  for  at  least  2  months  at  -  20°C.  Repeated 
freezing  and  thawing  should  be  avoided  to 
prevent  denaturing  the  B2M  (Pharmacia 
1990). 

3.4.2  Recommendations  for  Evaluating 
Laboratories 

Using  standard  error  data  and  the  results 
of  proficiency  testing  obtained  from  CTQ, 
responsible  physicians  can  make  an  informed 
choice  of  which  laboratory  to  select  to 
analyze  biological  samples.  In  general, 
laboratories  with  small  standard  errors  and 
little  disparity  between  target  and  measured 
values  tend  to  make  precise  and  accurate 
sample  determinations.  Estimates  of 
precision  provided  to  the  physicians  with 
each  set  of  monitoring  results  can  be 
compared  to  previously-reported  proficiency 
and  precision  estimates.  The  latest  precision 
estimates  should  be  at  least  as  small  as  the 
standard  error  reported  previously  by  the 
laboratory.  Moreover,  there  should  be  no 
indication  that  precision  is  deteriorating  (i.e.. 
increasing  values  for  the  precision  estimates). 
If  precision  is  deteriorating,  physicians  may 
decide  to  use  another  laboratory  for  these 
analyses.  QA/QC  information  provided  by 
the  participating  laboratories  to  physicians 
can,  therefore,  assist  physicians  in  evaluating 
laboratory  performance. 

3.4.3  Use  and  Interpretation  of  Results 

When  the  responsible  physician  has 
received  the  CDS,  CDU  and/or  B2MU  results, 
these  results  must  be  compared  to  the  action 
levels  discussed  in  the  final  rule  for 


cadmium.  The  comparison  of  the  sample 
results  to  action  levels  is  straightforward.  The 
measured  value  reported  from  the  laboratory 
can  be  compared  directly  to  the  action  levels; 
if  the  reported  value  exceeds  an  action  level, 
the  required  actions  must  be  initiated. 
4.0    Background 

Cadmium  is  a  naturally-occurring 
environmental  contaminant  to  which 
humans  are  continually  exposed  in  food, 
water,  and  air.  The  average  daily  intake  of 
cadmium  by  the  U.S.  population  is  estimated 
to  be  10-20  ng/day.  Mo«  of  this  intake  is  via 
ingestion,  for  which  absorption  is  estimated 
at  4-7%  (Kowal  el  al.  1979).  An  additional 
nonoccupational  source  of  cadmium  is 
smoking  tobacco;  smoking  a  pack  of 
cigarettes  a  day  adds  an  additional  2-4  ^g 
cadmium  to  the  daily  intake,  assuming 
absorption  via  inhalation  of  25-35% 
(Nordberg  and  Nordberg  1988;  Friberg  and 
Elinder  1988;  Travis  and  Haddock  1980). 

Exposure  to  cadmium  fiimes  and  dusts  in 
an  occupational  setting  where  air 
concentrations  are  20-50  ng/m^  results  in  an 
additional  daily  intake  of  several  hundred 
micrograms  (Friberg  and  Elinder  1988,  p. 
563).  In  such  a  setting,  occupational  exposure 
to  cadmium  occurs  primarily  via  inhalation, 
although  additional  exposure  may  occur 
through  the  ingestion  of  material  via 
contaminated  hands  if  workers  eat  or  smoke 
without  first  washing.  Some  of  the  particles 
that  are  inhaled  initially  may  be  ingested 
when  the  material  is  deposited  in  the  upper 
respiratory  tract,  where  it  may  be  cleared  by 
mucociliary  transport  and  subsequently 
swallowed. 

Cadmium  introduced  into  the  body 
through  inhalation  or  ingestion  is  transported 
by  the  albumin  fraction  of  the  blood  plasma 
to  the  liver,  where  it  accumulates  and  is 
stored  principally  as  a  bound  form 
complexed  with  the  protein  metallothionein. 
Metallothionein-bound  cadmium  is  the  main 
form  of  cadmium  subsequently  transported  to 
the  kidney;  it  is  these  2  organs,  the  liver  and 
kidney,  in  which  the  majority  of  the 
cadmium  body  burden  accumulates.  As 
much  as  one  half  of  the  total  body  burden  of 
cadmium  may  be  found  in  the  kidneys 
(Nordberg  and  Nordberg  1986). 

Once  cadmium  has  entered  the  body, 
elimination  is  slow;  about  0.02%  of  the  body 
burden  is  excreted  per  day  via  urinary/fecal 
elimination.  The  whole-body  half-life  of 
cadmium  is  10-35  years,  decreasing  slightly 
with  increasing  age  (Travis  and  Haddock 
1980). 

The  continual  accumulation  of  cadmium  is 
the  basis  for  its  chronic  noncarcinogenic 
toxicity.  This  accumulation  makes  the  kidney 
the  target  organ  in  which  cadmium  toxicity 
usually  is  first  observed  (Piscator  1964). 
Renal  damage  may  occur  when  cadmium 
levels  in  the  kidney  cortex  approach  200  ^g/ 
g  wet  tissue-weight  (Travis  and  Haddock 
1980). 

The  kinetics  and  internal  distribution  of 
cadmium  in  the  body  are  complex,  and 
depend  on  whether  occupational  exposure  to 
cadmium  is  ongoing  or  has  terminated.  In 
general,  cadmium  in  blood  is  related 
principally  to  recent  cadmium  exposure, 
while  cadmium  in  urine  reflects  cumulative 
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expomre  (i.e.,  total  body  biirdenXL.au%verys 
0t  al.  1976;  Pribeig  and  Blinder  1968). 

4.1     Health  EfiecU 

Studies  of  workers  in  a  variety  of 
industries  indicate  that  chronic  exposure  to 
cadmium  may  be  linked  to  several  adverse 
health  effects  including  kidney  dysfunction, 
reduced  pulmonary  function,  chronic  lung 
disease  and  cancer  (Federal  Register  1990). 
The  primary  sites  for  cadmium-associated 
cancer  appear  to  be  the  lung  and  the  prostate. 

Cancer.  Evidence  for  an  association 
between  cancer  and  cadmium  exf>o3ure 
comes  from  both  epidemiological  studies  and 
animal  experiments.  Pott  (1965)  found  a 
statistically  significant  elevation  in  the 
incidence  of  prostate  cancer  among  a  cohort 
of  cadmium  workers.  Other  epidemiology 
studies  also  report  an  elevated  incidence  of 
prostate  cancer,  however,  the  increases 
observed  in  these  other  studies  were  not 
statistically  significant  (Meridian  Research. 
Inc.  1989). 

One  study  (Thun  et  al.  1985)  contains 
sufficiently  quantitative  estimates  of 
cadmium  exposure  to  allow  evaluation  of 
dose-response  relationships  between 
cadmium  exposure  and  lung  cancer.  A 
statistically  significant  excess  of  lung  cancer 
attributed  to  cadmium  exposure  was  found  in 
this  study,  even  after  accounting  for 
confounding  variables  such  as  coexposure  to 
arsenic  and  smoking  habits  (Me<fdian 
Research.  Inc.  1989). 

Evidence  for  quantifying  a  linl  between 
lung  cancer  and  cadmium  exj^ure  comes 
from  a  singlestudy  (TakenalJ^  al.  1983).  In 
this  study^tIo8»^rtnpt>aMraIationship8 
develofted  from  animal  da(a  were 
extrapolated  to  humans  using  a  variety  of 
models.  OSHA  choee  the  multistage  risk 
model  for  estimating  the  risk  of  cancer  for 
humans  using  these  animal  data.  Animal 
injection  studies  also  suggest  an  association 
between  cadmium  exp)08ui-e  and  cancer, 
particularly  observations  of  an  increased 
incidence  of  tumors  at  sites  remote  from  the 
point  of  injection.  The  International  Agency 
for  Research  on  Cancer  (lARC)  (Supplement 
7. 1987)  indicates  that  this,  and  related, 
evidence  is  sufficient  to  classify  cadmiiun  as 
an  animal  carcinogen.  However,  the  results  of 
these  injection  studies  cannot  be  used  to 
quantify  risks  attendant  to  human 
occupational  exposures  due  to  differences  in 
routes  of  exposure  (Meridian  Research,  Inc. 
1989). 

Based  on  the  above-cited  studies,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
classifies  cadmium  as  "B\,"  a  probable 
himian  carcinogen  (USEPA  1985).  lARC  in 
1987  recommended  that  cadmium  be  listed 
as  ■  probable  human  carcinogen. 

Kidney  Dysfunction.  The  most  prevalent 
nonmalignant  effiect  observed  among  workers 
chronically  exposed  to  cadmium  is  kidney 
dysfunction.  Initially,  such  dysfunction  is 
manifested  by  proteinuria  (Meridian 
Research.  Inc.  1989;  Roth  Associates,  Ina 
1989).  Proteinuria  associated  with  cadmium 
exposure  is  most  commonly  characterized  by 
excretion  of  low-molecular  weight  proteins 
(15,000-tO,000  MW).  accompanied  by  loss  of 
electrolytes,  uric  acid,  calcium,  amino  acids, 
and  phosphate.  Proteins  commonly  excreted 
include  P^2-microglobulin  (B2M), 


retinolbinding  protein  (RBP), 
immunoglobulin  light  chains,  and  lysozyme. 
Excretion  of  low  molecular  weight  proteins  is 
characteristic  of  damage  to  the  proximal 
tubules  of  the  kidney  (Iwao  et  eJ.  1980). 

Exposure  to  cadmium  also  may  lead  to 
urinary  excretion  of  high-molecular  weight 
proteins  such  as  albumin,  immunoglobulin 
G.  and  glycoproteins  (Meridian  Research,  Inc. 
1989;  Roth  Associates,  Inc.  1989).  Excretion 
of  high-molecular  weight  proteins  is 
indicative  of  damage  to  the  glomeruli  of  the 
kidney.  Bernard  et  al.  (1979)  suggest  that 
cadmium-associated  damage  to  the  glomeruli 
and  damage  to  the  proximal  tubules  of  the 
kidney  develop  independently  of  each  other, 
but  may  occur  in  the  same  individual. 

Several  studies  indicate  that  the  onset  of 
low-molecular  weight  proteinuria  is  a  sign  of 
irreversible  kidney  damage  (Friberg  et  al. 
1974;  Roels  et  al.  1982;  Plscator  1984;  Blinder 
et  al.  1985;  Smith  et  al.  1986).  For  many 
workers,  once  sufficiently  elevated  levels  of 
B2M  are  observed  in  association  with 
cadmium  exposure,  such  levels  do  not 
appear  to  return  to  normal  even  when 
cadmium  exposure  is  eliminated  by  removal 
of  the  worker  from  the  cadmium- 
contaminated  work  environment  (Friberg, 
exhibit  29, 1990). 

Some  studies  indicate  that  cadmium- 
induced  proteinuria  may  be  progressive; 
levels  of  B2MU  increase  even  after  cadmium 
exposure  has  ceased  (EtiadOT  et  al.  1985). 
Other  researchers  have  reached  similar 
conclusions  (Frieburg  testimony,  OSHA 
docket  exhibit  29,  Blinder  testimony,  OSHA 
docket  exhibit  55.  and  OSHA  docket  exhibits 
8-86B).  Such  observations  are  not  universal, 
however  (Smith  et  al.  1986;  Tsuchiya  1976). 
Studies  in  which  proteinuria  has  not  been 
observed,  however,  may  have  initiated  the 
reassessment  too  early  (Meridian  Research, 
Inc.  1989;  Roth  Associates,  Inc.  1989;  Roels 
1989). 

A  quantitative  assessment  of  the  risks  of 
developing  kidney  dysfunction  as  a  result  of 
cadmium  exposure  was  performed  using  the 
data  from  Ellis  et  al.  (1984)  and  Falck  et  al. 
(1983).  Meridian  Research.  Inc.  (1989)  and 
Roth  Associates,  Inc.  (1989)  employed 
several  mathematical  models  to  evaluate  the 
data  fivm  the  2  studies,  and  the  results 
indicate  that  cumulative  cadmium  exposure 
levels  between  5  and  100  jig-years/m^ 
corresp>ond  with  a  one-in-a-thousand 
probability  of  developing  kidney 
dysfunction. 

When  cadmium  exposure  continues  past 
the  onset  of  early  kidney  damage  (manifested 
as  proteinuria),  chronic  nephrotoxicity  may 
occur  (Meridian  Research,  Inc.  1989;  Roth 
Associates,  Inc.  1989).  Uremia,  which  is  the 
loss  of  the  glomerulus'  ability  to  adequately 
filter  blood,  may  result.  This  condition  leads 
to  severe  disturbance  of  electrolyte 
concentrations,  which  may  result  in  various 
clinical  complications  including 
atherosclerosis,  hypertension,  pericarditis, 
anemia,  hemorrhagic  tendencies,  deficient 
cellular  immunity,  bone  changes,  and  other 
problems.  Progression  of  the  disease  may 
require  dialysis  or  a  kidney  transplant. 

Studies  in  which  animals  are  chronically 
exposed  to  cadmium  confirm  the  renal  effects 
observed  in  humans  (Friberg  et  al.  1986). 


Animal  studies  also  confirm  cadmiuro- 
related  problems  with  calcium  metabolism 
and  associated  skeletal  effects,  which  also 
have  been  observed  among  humans.  Other 
effects  commonly  reported  in  chronic  animal 
studies  include  anemia,  changes  in  liver 
morphology,  immunosuppression  and 
hypertension.  Some  of  these  effects  may  be 
associated  with  cofiactors;  hypertension,  for 
example,  appears  to  be  associated  with  diet, 
as  well  as  with  cadmium  exposure.  Anintals 
injected  with  cadmium  also  have  shown 
testicular  necrosis. 

4.2    Objectives  fior  Medical  Monitcmng 

In  keeping  with  the  observation  that  renal 
disease  tends  to  be  the  earliest  clinical 
manifestation  of  cadmium  toxicity,  the  final 
cadmium  standard  mandates  that  eligible 
workers  must  be  medically  monitored  to 
prevent  this  condition  (as  well  as 
cadmimum-induced  cancer).  The  objectives 
of  medical-monitoring,  therefore,  are  to: 
Identify  workers  at  significant  risk  of  adverse 
health  effects  frt>m  excess,  chronic  exposure 
to  cadmium;  prevent  future  cases  of 
cadmium-induced  diseese;  detect  and 
minimize  existing  cadmium-induced  disease; 
and.  identify  workers  most  in  need  of 
medical  intervention. 

The  overall  goal  of  the  medical  monitoring 
program  is  to  protect  workers  who  may  be 
exf>osed  continuously  to  cadmium  over  a  45- 
year  occupational  lifespan.  Ck)nsistent  with 
this  goal,  the  medical  monitoring  program 
should  assure  that: 

1.  Ciurent  expmsure  levels  remain 
sufficiently  low  to  prevent  the  accumulation 
of  cadmium  body  burdens  sufficient  to  cause 
disease  in  the  future  by  monitoring  CDB  as 
an  indicator  of  recent  cadmium  exposure; 

2.  Cumulative  body  burdens,  especially 
among  workers  with  undefined  historical 
exposures,  remain  below  levels  potentially 
capiable  of  leading  to  damage  and  diseese  by 
assessing  CDU  as  an  indicator  of  cumulative 
exposure  to  cadmium;  and, 

3.  Health  effects  are  not  occurring  among 
exposed  workers  by  determining  B2MU  as  an 
early  indicator  of  the  onset  of  cadmium- 
induced  kidney  disease. 

4.3    Indicators  ofCadmium  Exposure  and 
Disease 

Cadmium  is  present  in  whole  blood  bound 
to  albumin,  in  erythrocytes,  and  as  a 
metallothionein-cadmium  complex.  The 
metallothionein-cadmium  complex  that 
represents  the  primary  transport  mechanism 
for  cadmium  delivery  to  the  kidney.  CDB 
concentrations  in  the  general,  nonexposed 
population  average  1  fig  Cd/1  whole  blood, 
with  smokers  exhibiting  higher  levels  (see 
Section  5.1.6).  Data  presented  in  Section 
5.1.6  shows  that  95%  of  the  general 
population  not  occupationally  exposed  to 
cadmium  have  CDB  levels  less  than  5  )ig  Cd/ 

If  total  body  burdens  of  cadmium  remain 
low,  CDB  concentrations  indicate  recent 
exposure  (i.e.,  daily  intake).  This  conclusion 
is  based  on  data  showing  that  cigarette 
smokers  exhibit  CDB  concentrations  of  2-7 
\ig/\  depending  on  the  number  of  cigarettes 
smoked  per  day  (Nordberg  and  Nordberg 
1988),  while  CDS  levels  for  those  who  quit 
smoking  return  to  general  population  values 
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(approximately  1  (ig/l)  within  several  weeks 
(Lauwerys  et  d.  1976).  Based  on  these 
observations,  Lauwerys  et  al.  (1976) 
concluded  that  CX>B  has  a  biological  half-life 
of  a  few  weeks  to  less  than  3  months.  As 
indicated  in  Section  3.1.6,  the  upper  95th 
percentile  for  CDS  levels  observed  among 
those  who  are  not  occupational ly  exposed  to 
cadmium  is  5  ng/1,  which  suggests  that  the 
absolute  upper  limit  to  the  range  reported  for 
smokers  by  Nordberg  and  Nordbeig  may  have 
been  affected  by  an  extreme  value  (i.e., 
beyond  2a  above  the  mean). 

Among  occupational ly-exposed  workers, 
the  occupational  history  of  exposure  to 
cadmium  must  be  evaluated  to  interpret  CDB 
levels.  New  workers,  or  workers  with  low 
exposures  to  cadmium,  exhibit  CDB  levels 
that  are  representative  of  recent  exposures, 
similar  to  the  general  population.  However, 
for  workers  with  a  history  of  chronic 
exposure  to  cadmium,  who  have 
accumulated  significant  stores  of  cadmium  in 
the  kidneys/liver,  part  of  the  CDB 
concentrations  appear  to  indicate  body 
burden.  If  such  workers  are  removed  from 
cadmium  exposure,  their  CDS  levels  remain 
elevated,  possibly  for  years,  reflecting  prior 
long-term  accumulation  of  cadmium  in  body 
tissues.  This  condition  tends  to  occur, 
however,  only  beyond  some  threshold 
exposure  value,  and  possibly  indicates  the 
capacity  of  body  tissues  to  accimiulate 
cadmium  which  cannot  be  excreted  readily 
(Friberg  and  Blinder  1988;  Nordberg  and 
Nordberg  1988). 

CDU  is  widely  used  as  an  indicator  of 
cadmium  body  burdens  (Nordberg  and 
Nordberg  1988).  CDU  is  the  major  route  of 
elimination  and,  when  CDU  is  measured,  it 
is  commonly  expressed  either  as  ^g  Cd/1 
urine  (unadjusted),  ^g  Cd/1  urine  (adjusted 
for  specific  gravity),  or  ^g  Cd/g  CRTU  (see 
Section  5.2.1).  The  metabolic  model  for  CDU 
is  less  complicated  than  CDB,  since  CDU  is 
dependent  in  large  part  on  the  body  (i.e., 
kidney)  burden  of  cadmium.  However,  a 
small  proportion  of  CDU  still  be  attributed  to 
recent  cadmium  exposure,  particularly  if 
exposure  to  high  airborne  concentrations  of 
cadmium  occurred.  Note  that  CDU  is  subject 
to  larger  interindividual  and  day-to-day 
variations  than  CDB,  so  repeated 
measurements  are  recommended  for  CDU 
evaluations. 

CDU  is  bound  principally  to 
metallothionein,  regardless  of  whether  the 
cadmium  originates  from  metallothionein  in 
plasma  or  from  the  cadmium  pool 
accumulated  In  the  renal  tubules.  Therefore, 
measurement  of  metallothionein  in  urine 
may  provide  information  similar  to  CDU, 
while  avoiding  the  contamination  problems 
that  may  occur  during  collection  and 
handling  urine  for  cadmium  analysis 
(Nordberg  and  Nordberg  1988).  However,  a 
commercial  method  for  the  determination  of 
metallothionein  at  the  sensitivity  levels 
required  under  the  final  cadmium  rule  is  not 
currently  available;  therefore,  analysis  of 
CDU  is  recommended. 

Among  the  general  population  not 
occupationally  exposed  to  cadmium,  CDU 
levels  average  less  than  1  jig/1  (see  Section 
5.2.7).  Normalized  for  creatinine  (CRTU),  the 
average  CDU  concentration  of  the  general 


population  is  less  than  1  |ig/g  CRTU.  As 
caomium  accumulates  over  Qje  lifespan,  CDU 
increases  with  age.  Also,  cigarette  smokers 
may  eventually  accumulate  twice  the 
cadmium  body  burden  of  nonsmokers,  CDU 
is  slightly  higher  in  smokers  than  in 
nonsmokers,  even  several  years  after  smoking 
cessation  (Nordberg  and  Nordberg  1988). 
Despite  variations  due  to  age  and  smoking 
habits,  95%  of  those  not  occupationally 
exposed  to  cadmium  exhibit  levels  of  CDU 
less  than  3  jig/g  CRTU  (based  on  the  data 
presented  in  Section  5.2.7). 

About  0.02%  of  the  cadmium  body  burden 
is  excreted  daily  in  urine.  When  the  critical 
cadmium  concentration  (about  200  ppm)  in 
the  kidney  is  reached,  or  if  there  is  sufficient 
cadmium-induced  kidney  dysfunction, 
dramatic  increases  in  CDU  are  observed 
(Nordberg  and  Nordberg  1988).  Above  200 

£pm,  therefore,  CDU  concentrations  cease  to 
B  an  indicator  of  cadmium  body  burden, 
and  are  instead  an  Index  of  kidney  failure. 

Proteinuria  is  an  index  of  kidney 
dysfunction,  and  is  defined  by  OSHA  to  be 
a  material  impairment.  Several  small  proteins 
may  be  monitored  as  markers  for  proteinuria. 
Below  levels  indicative  of  proteinuria,  these 
small  proteins  may  be  early  indicators  of 
increased  risk  of  cadmium-induced  renal 
tubular  disease.  Analytes  useful  for 
monitoring  cadmium-induced  renal  tubular 
damage  include: 

1.  ^2-Microglobulin  (B2M),  currently  the 
most  widely  used  assay  for  detecting  kidney 
dysfunction,  is  the  best  characterized  analyte 
available  (Iwao  et  al.  1980;  Chia  et  al.  1989); 

2.  Retinol  Binding  Protein  (RBP)  is  more 
stable  than  B2M  in  acidic  urine  (i.e.,  B2M 
breakdown  occxus  if  urinary  pH  is  less  than 
5.5;  such  breakdown  may  result  in  false  (i.e., 
low]  B2M  values  [Bernard  and  Lauwerys. 
1990]); 

3.  N-Acetyl-B-Glucosaminidase  (NAG)  is 
the  analyte  of  an  assay  that  is  simple, 
inexpensive,  reliable,  and  correlates  with 
cadmium  levels  under  10  ^g/g  CRTU.  but  the 
assay  is  less  sensitive  than  RBP  or  B2M 
(Kawada  et  al.  1989); 

4.  Metallothionein  (MT)  correlates  with 
cadmium  and  B2M  levels,  and  may  be  a 
better  predictor  of  cadmium  exposure  than 
CDU  and  B2M  (Kawada  et  al.  1989); 

5.  Tamm-Horsfall  Glycoprotein  (THG) 
increases  slightly  with  elevated  cadmium 
levels,  but  this  elevation  is  small  compared 
to  increases  in  urinary  albumin,  RBP,  or  B2M 
(Bernard  and  Lauwerys  1990); 

6.  Albumin  (ALB),  determined  by  the 
biuret  method,  is  not  sufficiently  sensitive  to 
serve  as  an  early  indicator  of  the  onset  of 
renal  disease  (Piscator  1962); 

7.  Albumin  (ALB),  determined  by  the 
Amido  Black  method,  is  sensitive  and 
reproducible,  but  involves  a  time-consuming 
procedure  (Piscator  1962); 

8.  Glycosaminoglycan  (GAG)  increases 
among  cadmium  workers,  but  the 
significance  of  this  effect  is  unknown 
because  no  relationship  has  been  found 
between  elevated  GAG  and  other  indices  of 
tubular  damage  (Bernard  and  Lauwerys 
1990); 

9.  Trehalase  seems  to  increase  earlier  than 
B2M  during  cadmium  exposure,  but  the 
procedure  for  analysis  Is  complicated  and 
unreliable  (Iwata  et  al.  1988);  and, 


10.  Kallikrein  is  observed  at  lower 
concentrations  among  cadmium-exposed 
workers  than  among  normal  controls  (Roels 
et  al.  1990). 

Of  the  above  analytes,  B2M  appears  to  be 
the  most  widely  used  and  best  characterized 
analyte  to  evaluate  the  presence/absence,  as 
well  as  the  extent  of.  cadmium-induced  renal 
tubular  damage  (Kawada.  Koyama.  and 
Suzuki  1989;  Shaikh  and  Smith  1984; 
Nogawa  1984).  However,  it  is  important  that 
samples  be  collected  and  handled  so  as  tp 
minimize  B2M  degradation  under  acidic 
urine  conditions. 

The  threshold  value  of  B2MU  commonly 
used  to  indicate  the  presence  of  kidney 
damage  300  |ig/g  CRTU  (Kjellstrom  et  al. 
1977a;  Buchet  et  al.  1980;  and  Kowal  and 
^  Zlrkes  1983).  This  value  represents  the  u-.per 
95th  or  97.5th  percentile  level  of  urinary' 
excretion  observed  among  those  without 
tubular  dysfunction  (Elinder.  exbt  L-140-45. 
OSHA  docket  H057A).  In  agreement  with 
these  conclusions,  tne  data  presented  in 
Section  5.3.7  of  this  protocol  generally 
indicate  that  the  level  of  300  ^g/g  CRTU 
appears  to  define  the  boundary  for  kidney 
dysfunction.  It  is  not  clear,  however,  that  this 
level  represents  the  upper  95th  percentile  of 
values  observed  among  those  who  taW  to 
demonstrate  proteinuria  effects. 

Although  elevated  B2MU  levels  appear  to 
be  a  fairly  specific  Indicator  of  disease 
associated  with  cadmium  exposure,  other 
conditions  that  may  lead  to  elevated  B2MU 
levels  Include  high  fevers  from  Influenza, 
extensive  physical  exercise,  renal  disease 
unrelated  to  cadmium  exposure,  lymphomas, 
and  AIDS  (Iwao  et  al.  1980;  Schardun  and 
van  Epps  1987).  Elevated  B2M  levels 
observed  In  association  with  high  fevers  froni 
influenza  or  from  extensive  physical  exercise 
are  transient,  and  will  return  to  normal  levels 
once  the  fever  has  abated  or  meUbolic  rates 
return  to  baseline  values  following  exercise. 
The  other  conditions  linked  to  elevated  B2M 
levels  can  be  diagnosed  as  part  of  a  properly- 
designed  medical  examination. 
Consequently,  monitoring  B2M.  when 
accompanied  by  regular  medical 
examinations  and  CDB  and  CDU 
determinations  (as  indicators  of  present  and 
past  cadmium  exposure),  may  serve  as  a 
specific,  early  indicator  of  cadmium-Induced 
kidney  damage. 

4.4    Criteria  for  Medical  Monitoring  of 
Cadmium  Workers 

Medical  monitoring  mandated  by  the  final 
cadmium  rule  Includes  a  combination  of 
regular  medical  examinations  and  periodic 
monitoring  of  3  analytes:  CDB,  CDU  and 
B2MU.  As  indicated  above.  CDB  Is  monitored 
as  an  Indicator  of  current  cadmium  exposure, 
while  CDU  serves  as  an  Indicator  of  the 
cadmium  body  burden;  B2MU)  is  assessed  as 
an  early  marker  of  Irreversible  kidney 
damage  and  disease. 

The  final  cadmium  rule  defines  a  series  of 
action  levels  that  have  been  developed  for 
each  of  the  3  analytes  to  be  monitored.  These 
action  levels  serve  to  guide  the  responsible 
physician  through  a  decision-making 
process.  For  each  action  level  that  is 
exceeded,  a  specific  response  Is  mandated. 
The  sequence  of  action  levels,  and  the 
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attendant  actions,  are  described  in  detail  in 
the  final  cadmium  rule. 

Other  criteria  used  in  the  medical  decision- 
making process  relate  to  tests  performed 
during  the  medical  examination  (including  a 
determination  of  the  ability  of  a  woriier  to 
wear  a  respirator).  These  criteria,  however, 
are  not  aSected  by  the  results  of  the  analyte 
determinations  addressed  in  the  above 
paragraphs  and,  consequently,  will  not  be 
considered  further  In  these  guidelines. 

4 . 5    Defining  to  Quality  and  Profic  iency  of 
the  Analyte  Determinations 

As  noted  above  in  Sections  2  and  3,  the 
quality  of  a  measurement  should  be  defined 
along  with  its  value  to  properly  interpret  the 
results.  Generally,  it  is  necessary  to  know  the 
accuracy  and  the  precision  of  a  measurement 
before  it  can  bei'properly  evaluated.  The 

[)recision  of  the  data  from  a  specific 
aboratory  indicates  the  extent  to  which  the 
repeated  measurements  of  the  same  sample 
vary  within  that  laboratory.  The  accuracy  of 
the  data  ..provides  an  indication  of  the  extent 
to  which  these  results  deviate  from  average 
results  determined  bom  many  laboratories 
performing  the  same  measurement  (i.e.,  in 
the  absence  of  an  independent  detennination 
of  the  true  value  of  a  measurement).  Note  that 
terms  are  defined  operationally  relative  to  the 
manner  in  which  thoy  will  he  used  in  this 
protocol.  Formal  definitions  for  the  terms  in 
italics  used  in  this  section  can  be  found  in 
the  list  of  definitions  (Section  2). 

Another  data  quality  criterion  required  to 
properly  evaluate  measurement  results  is  the 
limit  of  detection  of  that  measurement  For 
measurements  to  be  useful,  the  range  of  the 
measurement  which  is  of  interest  for 
biological  monitoring  purposes  must  lie 
entirely  above  the  limit  of  detection  defined 
for  that  measurement 

The  overall  quality  of  a  laboratory's  results 
is  termed  the  performance  of  that  laboratory. 


The  degree  to  which  a  laboratory  satisfies  a 
minimum  performance  level  is  refisrrad  to  as 
the  proficiency  of  the  laboratory.  A 
successful  medical  monitoring  program, 
therefore,  should  include  procedures 
developed  for  monitoring  and  recording 
laboratory  performance;  these  procedures  can 
be  used  to  identify  the  most  proficient 
laboratories. 

5.0  Overview  of  Medical  Monitoring  Tests 
for  CDB.  CDU.  B2MU  and  CRTU 

To  evaluate  whether  available  methods  for 
assessing  CDB,  CDU,  B2MU  and  CRTU  are 
adequate  for  determining  the  parameters 
defined  by  the  {Koposed  action  levels,  it  is 
necessary  to  review  procedures  available  for 
sample  collection,  preparation  and  analysis. 
A  variety  of  techniques  for  these  purposes 
have  been  used  historically  for  this 
determination  of  cadmium  in  biological 
maU^ices  (including  CDB  and  CDU),  and  for 
the  determination  of  specific  proteins  in 
biological  matrices  (including  B2MU). 
However,  only  the  most  recent  techniques  are 
capable  of  satisfying  the  required  accuracy, 
precision  and  sensitivity  (i.e.,  limit  of 
detection)  for  monitoring  at  the  levels 
mandated  in  the  final  cadmium  rule,  while 
still  fecilitating  automated  analysis  and  rapid 
processing. 

5.1  Measuring  Cadmium  in  Blood  (CDB) 

Analysis  of  biological  samples  for 
cadmium  requires  strict  analytical  discipline 
regarding  collection  and  handling  of  samples. 
In  addition  to  occupational  settings,  where 
cadmium  contamination  would  be  apparent, 
cadmium  is  a  ubiquitous  environmental 
contaminant,  and  much  care  should  be 
exercised  to  ensure  that  samples  are  not 
contaminated  during  collection,  preparation 
or  analysis.  Many  common  chemical  reagents 
are  contaminated  with  cadmium  at 
concentrations  that  will  interfere  with 


cadmium  analysis:  because  of  the  wddespread 
use  of  cadmium  compounds  as  colored 
pigments  in  plastics  and  coatings,  the  analyst 
should  continually  monitor  each 
manufacturer's  chemical  reagents  and 
collection  containers  to  prevent 
contamination  of  samples. 

Guarding  against  cadmium  contamination 
of  biological  samples  is  particularly 
important  when  analyzing  blood  samples 
because  cadmium  concentrations  in  blood 
samples  from  nonexposed  p>opulations  are 
generally  less  than  2  )tg/\  (2  ng/ml),  while 
occupationally-exposed  workers  can  be  at 
medical  risk  to  cadmium  toxicity  if  blood 
concentrations  exceed  5  ^g/1  (AGGIH  1991 
and  1992).  This  narrow  margin  between 
exposed  and  unexposed  samples  requires 
that  exceptional  care  be  used  In  performing 
analytic  determinations  for  biolc^cal 
monitoring  for  occupational  cadmium 
exposxire. 

Methods  for  quantifying  cadmium  in  blood 
have  improved  over  the  last  40  yeara 
primarily  because  of  improvements  in 
analytical  instrumentation.  Also,  due  to 
improvements  in  analytical  techniques,  there 
is  less  need  to  perform  extensive  multi-step 
sample  preparations  prior  to  analysis. 
Complex  sample  preparation  was  previously 
required  to  enhance  method  sensitivity  (for 
cadmium),  and  to  reduce  interference  by 
other  metals  or  components  of  the  sample. 

5.1.1    Analytical  Techniques  Used  to 
Monitor  Cadmium  in  Biological  Matrices 

A  number  of  analytical  techniques  hive 
been  used  for  determining  cadmium 
concentrations  in  biological  materials.  A 
summary  of  the  characteristics  of  the  most 
widely  employed  techniques  is  presented  in 
Table  3.  The  technique  most  suitable  for 
medical  monitoring  fur  cadmium  is  atomic 
absorption  spectroscopy  (AAS). 


Table  3.— Comparison  of  Analytical  Procedures/Instrumentation  for  Determination  of  Caomrjm  in  Biological 

Samples 


Afialytical  procedure 

LimM  of  de- 
tection [no/ 
(g  Of  ml)T 

Specified  biological 
matrix 

RefererKe 

Comments 

Flame      Atomic      Absoiption 

2  1.0 

Any  matrix 

Peridn-Elmer 

Not  sensitive  erxxjgh  (or  biomonitoring  without  extensive 

Spectroscopy  (FAAS). 

(198?). 

sample  digestion,  metal  chelation  and  organic  solvent 
extraction. 

Graphite  Furnace  Atomic  At>- 

0.04 

Urine 

Paiszkowska 

Methods  of  choice  lor  routif>e  cadmium  analysis. 

sorptioo           Spectroscopy 

2  0.20 

Blood 

etiri.  (1983). 

(GFAAS). 

Stoeppterand 
(1980)  

Inductiveiy-Coupied       Argorv 

2.0 

Any  matrix 

NIOSH 

Requires  extensive  sample  preparation  and  ooncefitraiion 

Plasma    Atomic    Emission 

(1984A). 

o(  metal  with  cheiatir^g  resin.  Advantage  Is  simtita- 

Spectroscopy  (ICAP  AES). 

neous  analyses  for  as  many  as  10  metals  from  1  sam- 
ple. 
Only  available  In  vivo  method  for  direct  determination  of 

f4eutron    Activalion  .  Ganvna 

1.5 

In  vivo  (Hvef)  

EWsetal. 

Spectroscopy  (NA). 

(1983). 

cadmium  body  tissue  burdens;  expensive;  absolute  de- 
termination of  cadmium  in  refererx^  materials. 

Isotope  Diiutton  Mass  Speo- 

<1.0 

Any  matrix _ 

Michietsand 

Suitable  for  £ibsolute  determination  of  cadmium  in  ref- 

troecopy  (IDMS). 

DeBievre 
(1986). 

ererKe  materials;  expensive. 

DMterentW  Puiae  Anodk:  Strip- 

<1.0 

Any  matrix 

Stoepplerand 

Suitable  (or  absolute  determination  of  cadmium  in  ref- 

ping Vottammetry  (DPASV). 

Bfandt 
(1980). 

erence  materials;  efficient  method  to  check  accuracy  of 
analytical  method. 
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To  obtain  a  measurement  luing  AAS,  a 
light  source  (i.e.,  hollow  cathode  or  lectrode- 
free  discharge  lamp)  containing  the  element 
of  interest  as  the  cathode,  is  energized  and 
the  lamp  emits  a  spectrum  that  is  unique  for 
that  element.  This  light  source  is  focused 
through  a  sample  cell,  and  a  selected 
wavelength  is  monitored  by  a 
monochrometer  and  pbotodetcctor  cell.  Any 
ground  state  atoms  in  the  sample  that  match 
those  of  the  lamp  element  and  are  in  the  path 
of  the  emitted  light  may  absorb  some  of  the 
light  and  decreaAe  the  amount  of  light  that 
reaches  the  photodetector  cell.  The  amount 
of  light  ab9orl)ed  at  each  characteristic 
wavelength  is  proportional  to  the  number  of 
ground  state  atoms  of  the  corrosponding 
element  that  are  in  the  pathway  of  the  light 
'  between  the  source  and  detector. 

To  determine  the  amount  of  a  specific 
metallic  element  in  a  sample  using  AAS,  the 
sample  is  dissolved  in  a  solveut  and 
aspirated  Into  a  high-temperature  flame  as  an 
aerosol.  At  high  temperatures,  the  solvent  is 
rapidly  evaporated  or  decomposed  and  the 
solute  is  Initially  solidified;  the  maiorlty  of 
the  sample  elements  then  are  transformed 
Into  an  atomic  vapor.  Next,  a  light  beam  is 
focused  above  the  flame  and  the  amount  of 
metal  in  the  sample  can  be  determined  by 
measuring  the  degree  of  absort>aiice  of  the 
atoms  of  Uie  target  element  releaaed  by  the 
flame  at  a  characteristic  wavelength. 
A  more  refined  atomic  absorption 
technique,  flameless  AAS,  substitutes  an 
electrothermal,  graphite  furnace  for  the 
flame.  An  aliquot  (10-100  \i])  of  the  sample 
is  pipetted  into  the  cold  furnace,  which  is 
then  healed  rapidly  to  generate  an  atomic 
vapor  of  the  element 

AAS  is  a  sensitive  and  specific  method  for 
the  elemental  analysis  of  metals;  its  main 
drawback  is  nonsf)ecific  background 
absorbtion  and  scattering  of  the  light  beam  by 
particles  of  the  sample  as  it  decomposes  at 
high  temperatures;  nonspecific  absorbance 
reduces  the  sensitivity  of  the  analytical 
method.  The  fvoblem  of  nonspecific 
absorbance  and  scattering  can  be  reduced  by 
extensive  sample  pretreatment,  such  as 
ashing  and/or  add  digestion  of  the  sample  to 
reduce  its  organic  content. 

Current  AAS  instruments  employ 
background  correction  devices  to  adjust 
electronically  for  background  absorbtion  and 
scattering.  A  common  method  to  correct  for 
background  effects  is  to  use  a  deuterium  arc 
lamp  as  a  second  light  source.  A  continumn 
light  source,  such  as  the  deute-ium  lamp, 
emits  a  broad  spectrum  of  wavelengths 
instead  of  specific  wavelengths  characteristic 
of  a  particular  element,  as  with  the  hollow 
cathode  tube.  With  this  system,  light  from  the 
primary  source  and  the  continuum  sotirce  are 
passed  alternately  through  the  sample  cell. 
The  target  element  effectively  abaorba  light 
only  from  the  primary  source  (which  is  much 
brighter  than  the  continuum  source  at  the 
characteristic  wavelengths),  while  the 
background  matrix  absorbs  and  scatters  light 
from  both  sources  equally.  Therefore,  when 
the  rhtio  of  the  two  beams  is  msasiued 
elertronjcally.  the  eflect  of  nonspecific 
background  absorption  and  scuttering  is 
eliminated.  A  less  common,  but  more 
sophisticated,  background  correction  system 


is  based  on  the  Zeeman  effect,  which  uses  a 
magnetically-activated  light  polarirer  to 
compensate  electronically  for  nonspecific 
absorbtion  and  scatteri.ig. 

Atomic  emission  sp(<:troacopy  with 
inductively-coupled  argon  plasma  (AES- 
ICAP)  is  widely  used  to  analyze  for  metals. 
With  this  instrument,  the  sample  Is  aspirated 
into  an  extremely  hot  ergon  plasma  flame, 
which  excites  the  metEl  atoms;  emission 
spectra  specific  for  the  sample  element  then 
are  generated.  The  quanta  of  emitted  light 
passing  through  a  monochrometer  are 
amplified  by  photomuitiplier  tubes  and 
measured  by  a  photodetector  to  determine 
the  amount  of  metal  in  the  sample.  An 
advantage  of  AES-ICAP  over  AAS  is  that 
multi-elemental  ai^alyses  of  a  sample  can  be 
performed  by  simultaneously  measuring 
specific  elemental  emission  energies. 
However.  AES-ICAP  lackj  the  sensitivity  of 
AAS,  exhibiting  a  limit  of  detection  which  is 
higher  than  the  limit  of  detection  for 
graphite-furnace  AAS  (Table  3). 

Neutron  activation  (NA)  analysis  and 
isotope  dilution  mass  spectrometr>'  (IDMS) 
are  2  additional,  but  highly  specialized, 
methods  that  have  been  used  for  cadmium 
determinations.  These  methods  are  expensive 
because  they  require  elaborate  and 
sophisticated  instrumentation. 

NA  analysis  has  the  distinct  advantage 
over  other  analytical  methods  of  being  able 
to  determine  cadmium  body  burdens  in 
specific  organs  (e.g.,  liver,  kidney)  in  vivo 
(Ellis  et  aL  1963).  Neutron  bombardment  of 
the  target  transforms  cadmium-llS  to 
cadmium-114,  which  promptly  decays 
(<10"  **  tec)  to  its  ground  state,  emitting 
gamma  rays  that  are  measured  using  lai^ 
gamma  detectors;  appropriate  shielding  and 
instrumentation  are  required  when  using  this 
method. 

IDMS  analysis,  a  definitive  but  laborious 
method,  is  based  on  the  change  in  the  ratio 
of  2  isotopes  of  cadmium  (cadbtnium  1 1 1  and 
112)  that  occurs  when  a  known  amount  of 
the  element  (with  an  artificially  altered  ratio 
of  the  same  isotopes  (i.e.,  a  cadmium  111 
"spike"]  is  added  to  a  weighed  aliquot  of  the 
sample  (Michiels  and  De  Bievre  1386). 

5.1.2    Methods  Developed  for  CDB 
Determinations 

A  variety  of  methods  have  been  used  for 
preparing  and  analyzing  CDB  samples;  most 
of  these  methods  rely  on  one  of  the  analytical 
techniques  described  above.  Among  the 
eariiest  reports,  Princi  (1M7)  and  Smith  et  al. 
(1955)  employed  a  colorimetric  procedure  to 
analyze  for  CDB  and  CDU.  Samples  were 
dried  and  digested  through  several  eyries 
with  concentrated  mineral  acids  (HNO3  and 
H3SO4)  and  hydrogen  peroxide  (HjO:).  The 
digest  was  neutralized,  and  the  cadmium  was 
complexed  with  diphenylthiocarbazone  and 
extracted  with  chloroform.  The  dithizone- 
cadmium  complex  then  was  quantified  using 
a  Sfiectrometer. 

Colorimetric  procedures  for  cadmium 
analyses  were  replaced  by  methods  based  on 
atomic  absorption  spectroscopy  (AAS)  in  the 
early  1960s,  but  many  of  the  complex  sample 
preparation  procedures  wore  retained. 
Kjellstrom  (1979)  reports  that  In  Japanese, 
Amwican  and  Swedish  laboratories  during 
the  early  19708,  blood  samples  were  wet 


ashed  with  mineral  acids  or  ashed  at  high 
temperature  and  wetted  with  nitric  add.  The 
cadmium  in  the  digest  was  complexed  with 
metal  chelators  including  diethyl 
dithiocarbamafe  (DDTC),  ammonium 
pyrrolidine  dithiocarbamate  (APDC)  or 
diphenylthiocarbazone  (dithizone)  in 
ammonia-citrate  buffer  and  extracted  with 
methyl  isobutyl  ketone  (MIBK).  The  resulting 
solution  then  was  analyzed  by  flame  AAS  or 
graphite-furnace  AAS  ibrcadmium 
determinations  using  deuterium-lamp 
background  correction. 

In  the  late  1970s,  researchers  began 
developing  simpler  preparation  procedures. 
Roels  et  al.  (1978)  and  Roberts  and  Qark 
(1986)  developed  simplified  digestion 
procedures.  Using  the  Roberts  and  Qark 
method,  a  0.5  ml  aliauot  of  blof)d  is  collected 
and  transferred  to  a  digestion  tube  containing 
1  ml  concentrated  HNOj.  The  blood  Is  then 
digested  at  1 10  °C  for  4  hours.  The  sample 
is  reduced  in  voIucm  by  continued  heating, 
and  0.5  ml  30%  H3O1  is  added  as  tlie  sample 
dries.  The  residue  is  dissolved  in  5  ml  dilute 
(1%)  HNO).  and  20  »il  of  sample  U  then 
analyzed  by  graphite-himace  AAS  with 
deuterium-background  correction. 

The  current  trend  In  the  preparation  of 
blood  samples  is  to  dilute  the  sample  and 
add  matrix  modifiers  to  reduce  background 
interference,  rather  than  digesting  the  sample 
to  reduce  organic  content.  The  method  of 
Stoeppler  and  Brandt  (1980),  and  the 
abbreviated  procedure  published  in  the 
American  Public  Health  Associations 
(APHA)  Methods  for  Biologjcal  Monitoring 
(1988),  are  straightforward  and  are  nearly 
identical.  For  the  APHA  method,  a  small 
aliquot  (50-300  fil)  of  whole  blood  that  has 
been  stabilized  with 

ethylenediaminetetraaceUte  (EDTA)  is  added 
to  1.0  ml  IM  HNO3.  vigorously  shaken  and 
centrifuged.  AliquoU  (10-25  (II)  of  the 
supernatant  then  are  then  analyzed  by 
graphite-furnace  AAS  with  appropriate 
background  correction. 

Using  the  method  of  Stoeppler  and  Brandt 
(1980),  aliquots  (50-200  jil)  of  whole  blood 
that  have  been  stabilized  with  EDTA  are 
pipetted  into  clean  polystyrene  tubes  and 
mUed  with  150-600  »il  of  1  M  HN03.  After 
vigorous  shaking,  the  solution  is  centrifuged 
and  a  10-25  ^1  aliquot  of  the  supernatant 
then  is  analyzed  by  graphite-furnace  A.^S 
with  appropriate  back^und  correction. 

rJaeys  Thoreau  (1982)  and  DeBenzo  et  al. 
(1990)  diluted  blood  samples  at  a  ratio  of 
1:10  with  a  matrix  modifier  (0.2%  Triton  X- 
100,  a  wetting  agent)  for  direct 
determinations  of  CDB.  DeBenzo  et  al.  aUo 
demonstrated  that  aqueous  standards  of 
cadmium,  instead  of  spiked,  whole-blood 
samples,  could  be  used  to  establish 
calibration  cur/es  if  standards  and  samples 
a.-*  treated  with  additional  small  volumes  of 
matrix  modifiers  (i.e..  1%  HNO3.  0.2% 
ammonium  hydrogenphosphale  and  1  mg/ml 
magnesium  salts). 

These  direct  dilution  procedures  for  CDS 
analysis  are  simple  and  rapid.  Laboratories 
can  process  more  than  100  samples  a  day 
using  a  dedicated  graphitefumace  AAS.  an 
aufo-sampler,  and  either  a  Zeeman-  or  a 
deuterium-background  correction  system. 
Several  authors  emphasize  using  optimum 
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settings  for  araphite-fumacs  temperatures 
during  the  £ying.  charring,  and  atomization 
processes  associated  with  the  flameless  AAS 
method,  and  the  need  to  run  frequent  QC 
samples  when  performing  automated 
analysis. 

5.1.3  Sample  Collection  and  Handl  ing 

Sample  collection  procedures  are 
addressed  primarily  to  identify  ways  to 
minimize  the  degree  of  variability  that  may 
be  introduced  by  sample  collection  during 
medical  monitoring.  It  Is  unclear  at  this  point 
the  extent  to  which  collection  procedures 
contribute  to  variability  among  CDB  samples. 
Sources  of  variation  that  may  result  from 
sampliog  procedures  include  time-of-day 
effects  and  introduction  of  external 
contamination  during  the  collection  process. 
To  minimize  these  sources,  strict  adherence 
to  a  sample  collection  protocol  is 
recommended.  Such  a  protocol  must  include 
provisions  for  thorough  cleaning  of  the  site 
from  i^icfa  blood  will  be  extracted:  also, 
every  effiort  should  be  made  to  collect 
samples  near  the  same  time  of  day.  It  is  also 
important  to  recognize  that  under  the  recent 
OSHA  bloodbome  pathogens  standard  (29 
CFR  1910.1030).  blood  samples  and  certain- 
body  fluids  must  be  handled  and  treated  as 
if  they  are  infectious. 

5.1.4  Best  Achievable  Performance 

The  best  achievable  performance  using  a 
particular  method  for  CDB  determinations  is 
assumed  to  be  equivalent  to  the  (lerformance 
reported  by  research  laboratories  in  which 
the  method  %vas  developed. 

For  their  method,  Roberts  and  Qark  (1986) 
demonstrated  a  limit  of  detection  of  0.4  ^g 
Cd/l  in  whole  blood,  with  a  linear  response 
curve  from  0.4  to  16.0  ^g  Cd/l.  They  report 
a  coefficient  of  variation  (CV)  of  6,7%  at  8.0 

The  APHA  (1988)  reports  a  range  of  1.0- 
25  jig/1.  with  a  CV  of  7.3%  (concentration  not 
stated).  Insufficient  documentation  was 
°  available  to  critique  this  method. 

Stoeppler  and  Brandt  (1980)  achieved  a 
detection  limit  of  0.2  (ig  Cd/1  whole  blood, 
with  a  linear  range  of  0.4-12.0  \ig  Cd/1,  and 
a  CV  of  15-30%,  for  samples  at  <  1.0  Mg/1. 
Improved  precision  (CV  of  3.8%)  was 
reported  for  CDB  concentrations  at  9.3  ^g/1. 

5.1.5  General  Method  Performance 

For  any  particular  method,  the 
performance  expected  from  commercial 
laboratories  may  be  somewhat  lower  than 
that  reported  by  the  research  laboratory  in 
which  the  method  was  developed.  With 
participation  in  appropriate  proficiency 
programs  and  use  of  a  proper  in-house  QA/ 
QC  program  incorporating  provisions  for 
regular  conective  actions,  the  performance  of 
commercial  laboratories  is  expected  to 
■ppnMcfa  that  reported  by  research 
laboratories.  Also,  the  results  reported  for 
existing  proficiency  programs  serve  as  a 
gauge  of  the  likely  level  of  performance  that 
currently  can  be  expected  from  commercial 
laboratories  offering  these  analyses. 

Weber  (1988)  reports  on  the  results  of  the 
proficiency  program  run  by  the  Centre  de 
Toxicologie  du  Quebec  (CTQ).  As  indicated 
previously,  particip>ants  in  that  program 
receive  18  blood  samples  per  year  having 


cadmium  concentrations  ranging  from  0.2-20 
\i%f\.  Currently,  76  laboratories  are 
{>articipating  in  this  program.  The  program  is 
established  for  several  analytes  in  addition  to 
cadmium,  and  not  all  of  these  laboratories 
participate  in  the  cadmium  proficiency- 
testing  program. 

Under  the  CTQ  program,  cadmium  results 
from  individual  laboratories  are  compared 
against  the  consensus  mean  derived  for  each 
sample.  Results  indicate  that  af^er  receiving 
60  samples  (i.e.,  after  participation  for 
approximately  three  years),  60%  of  the 
laboratories  in  the  program  are  able  to  report 
results  that  fell  within  ±  ^g/1  or  15%  of  the 
mean.  whiche\-er  is  greater.  (For  this 
procedure,  the  15%  criterion  was  applied  to 
concentrations  exceeding  7  jig/1.)  On  any 
single  sample  of  the  last  20  samples,  the 
percentage  of  laboratories  blling  within  the 
specified  range  is  between  55  and  80%. 

The  CTQ  also  evaluates  the  performance  of 
participating  laboratories  against  a  less  severe 
standard:  ±  (ig/1  or  15%  of  the  mean, 
whichever  is  greater  (Weber  1988):  90%  of 
participating  laboratories  are  able  to  satisfy 
this  standard  after  approximately  3  years  in 
the  program.  (The  15%  criterion  is  used  for 
concentrations  in  excess  of  13  >»g/l.)  On  any 
single  sample  of  the  last  IS  samples,  the 
percentage  of  laboratories  falling  within  the 
specified  range  is  between  80  and  95% 
(except  for  a  single  test  for  which  only  60% 
of  the  laboratories  achieved  the  desired 
performance). 

Based  on  the  data  presented  in  Weber 
(1968).  the  CV  for  analysis  of  CDB  is  nearly 
constant  at  20%  for  cadmium  concentrations 
exceeding  5  ^g/l.  and  increases  for  cadmium 
concentrations  below  5  ^i.g/\.  At  2  )ig/l.  the 
reported  CV  rises  to  approximately  40%.  At 
1  (xg/l.  the  reported  CV  is  approximately 
60%. 

Participating  laboratories  also  tend  to 
overestimate  concentrations  for  samples 
exhibiting  concentrations  less  than  2  (ig/l  (see 
Figure  11  of  Weber  1988).  This  problem  is 
due  in  part  to  the  proficiency  evaluation 
criterion  that  allows  reporting  a  minimum 
±2.0  |ig/l  for  evaluated  CDB  samples.  There 
is  currently  little  economic  or  regulatory 
incentive  for  laboratories  particip>ating  in  the 
CTQ  progrwn  to  achieve  greater  accuracy  for 
CDB  samples  containing  cadmium  at 
concentrations  less  than  2.0  ng/1,  even  if  the 
laboratory  has  the  experience  and 
competency  to  distinguish  among  lower 
concentrations  in  the  samples  obtained  from 
tiie  CTQ. 

The  collective  experience  of  international 
agencies  and  investigators  demonstrate  the 
need  for  a  vigorous  QC  program  to  ensure 
that  CDB  values  reported  by  particijMting 
laboratories  are  indeed  reasonably  accurate. 
As  Friberg  (1988)  stated: 

Information  about  the  qualify  of  published 
data  has  often  been  lacking.  This  is  of 
concern  as  assessment  of  metals  in  trace 
concentrations  in  biolc^cal  media  are 
fraught  with  difficulties  from  the  collection, 
handling,  and  storage  of  samples  to  the 
chemical  analyses.  This  has  been  proven  over 
and  over  again  from  the  results  of 
interiaboratory  testing  and  qualify  control 
exercises.  Large  variations  in  results  were 
reported  even  from  "experienced" 
laboratories. 


The  UNEPAVHO  global  shidy  of  cadmium 
biological  monitoring  set  a  limit  for  CDB 
accuracy  using  the  maximum  allowable 
deviation  method  at  Y=X±  {0.1X*1)  for  a 
targeted  concentration  of  10  fig  Cd/1  (Friberg 
and  Vahter  1983).  The  performance  of 
participating  laboratories  over  a 
concentration  range  of  l.S-12  (ig/l  was 
reported  by  Lind  et  al.  (1987).  Of  the  3  QC 
runs  conducted  during  1982  and  1983, 1  or 
2  of  the  6  laboratories  failed  each  run.  For  the 
years  1983  and  1985,  between  zero  and  2 
laboratories  failed  each  of  the  consecutive  QC 
runs. 

In  another  study  (Vahter  and  Friberg  1988). 
QC  samples  consisting  of  both  external 
(unknown)  and  internal  (stated) 
concentrations  were  distributed  to 
laboratories  participating  in  the 
epidemiology  research.  In  this  study,  the 
maximum  acceptable  deviation  between  the 
regression  analysis  of  reported  results  and 
reference  values  was  set  at  Y=X±  (0.05X-t-0.2) 
for  a  concentration  range  of  0.3-5.0  ^g  Cd/ 
1.  It  is  reported  that  only  2  of  5  laboratories 
had  acceptable  data  after  the  first  QC  set.  and 
only  1  of  5  laboratories  had  acceptable  data 
after  the  second  QC  set  By  the  fourth  QC  set. 
however,  all  5  laboratories  were  judged 
proficient. 

The  need  for  high  qualify  CDB  monitoring 
is  apparent  when  the  toxicological  and 
biological  characteristics  of  this  metal  are 
considered:  an  increase  in  CDB  from  2  to  4 
^g/1  could  cause  a  doubling  of  the  cadmium 
accumulation  in  the  kidney,  a  critical  target 
tissue  for  selective  cadmium  accumulation 
(Nordberg  and  Nordberg  1988). 

Historically,  tiie  CDC's  internal  QC 
program  for  CDB  cadmium  monitoring 
program  has  found  achievable  accuracy  to  be 
±  10%  of  the  true  value  at  CDB 
concentrations  2  5.0  |ig/l  (Paschal  1990).  Data 
on  the  performance  of  laboratories 
participating  in  this  program  currently  are 
not  available. 

5.1.6    Observed  CDB  Concentrations 

As  stated  in  Section  4.3,  CDB 
concentrations  are  representative  of  ongoing 
levels  of  exposure  to  cadmiunL  Among  those 
who  have  been  exposed  chronically  to 
cadmium  for  extended  periods,  however, 
CDB  may  contain  a  component  attributable  to 
the  general  cadmium  body  burden. 

5. 1 .6. 1    CDB  concentrations  among 
unexposed  samples 

Numerous  studies  have  been  conducted 
examining  CDB  concentrations  in  the  general 
population,  and  in  control  groups  used  for 
comparison  with  cadmium-exposed  workers. 
A  number  of  reports  have  been  published 
that  present  erroneously  high  values  of  CDB 
(Nordberg  and  Nordberg  1988).  This  problem 
was  due  to  contamination  of  samples  during 
sampling  and  analysis,  and  to  errors  in 
analysis.  Eariy  AAS  methods  were  not 
sufficientiy  sensitive  to  accurately  estimate 
CDB  concentrations. 

Table  4  presents  results  of  recent  studies 
reporting  CDB  le\'el8  for  the  general  U.S. 
population  not  exposed  occupationally  to 
cadmium.  Other  surveys  of  tissue  cadmium 
using  U.S.  samples  and  conducted  as  part  of 
a  cooperative  effort  among  Japan,  Sweden 
and  the  U.S..  did  not  collect  CDB  data 
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because  standard  analytical  methodologies 
were  unavailable,  and  because  of  analytic 
problems  (Kjellstrom  1979;  SWRI 1978). 

Arithmetic  and/or  geometric  means  and 
standard  deviations  are  provided  In  Table  4 


for  measurements  among  the  populations 
defined  in  each  study  listed.  The  range  of 
reported  measurements  and/or  the  95% 
upper  and  lower  confidence  intervals  for  the 
means  are  presented  when  this  information 


was  reported  in  a  study.  For  studies  reporting 
either  an  arithmetic  or  geometric  standard 
deviation  along  with  a  mean,  the  lower  and 
uf^r  95th  percentile  for  the  distribution 
also  were  derived  and  reported  in  the  table. 


TABLE  4.-B1.000  CADMIUM  CONCENTRATIONS  OF  U.S.  POPUIATION  NOT  OCCUPATONALLY  EXPOSED  TO  CADMIUM- 


Study  No. 


2  ...._. 
3 


4 
5 


4.... 


Num- 
ber In 
study 
(n) 


80    M 


S«x 


88 

F 

115 

M/F 

31 

M^ 

10 

M 

24 

M 

20 

M 

64 

F 

38 

F 

32 

M 

35 

M 

Age 


4-68  

4-69 

4-69 

4-69  „... 
Adutts... 
Adults  ... 

Adults  ... 
Adults  ... 
Adults  ... 
Adults... 
Adults  ... 


SfnoWng 
h^>its» 


NS.S 
NS.S 
NS 
S 

7 
NS 

S 

NS 
S 

S,  NS 
? 


Arithmetic 

mean 

(1S.D.)' 


1.13 
1.03 
0.95 
1.54 
2.0±2.1 


2.1±2.1 


Absolute 

range  or 

(95%CI)« 


0.35-3.3 
0.21-3.3 
0.21-3.3 
0.4-3.3 
(0.5-6.0) 


a-Concenlratlons  reported  n  ^g  Cd/1  blood  unless  otherwise  stated 

b-NS  never  smoked;  S^xirrent  cigarette  smoker 

o-«.D.— Arthmette  Standard  DevteMon 

d— C.I.— ConfWence  lnten«l  ^ 

e— GS£>-<3eometric  Standard  Deviation 

♦-eased  on  an  assumed  tognormal  dtetrJbuUon 

0— Based  on  an  assumed  normal  distribt^on 


(0.6-7.3) 


Geo- 
metric 
mean 
(1GS0)< 


0.9e±1.71 
0.91±1.63 
0.85±1.59 
1.3711.65 

0.6t1/87 

1.212.13 

0.511.85 

0.812.22) 

1.212.0 


Lower 
95th  per- 
centile of 
distribu- 
tion' 


0.4 
0.4 
0.4 
0.6 
•(0) 
0.2 

0.3 
0.2 
0.2 
0.4 
•(0) 


Upper 
95th  per- 
centile of 
distritxj- 

tton' 


2.4 

2.0 
1.8 
3.2 
•(5J) 
1.8 

4.4 
1.4 
3.1 
3.9 

•(5.6) 


Reference 


Kowaletal.  (1979). 


EMisetal.  (1983). 
Frietiery  and  Vahter 
(1983). 


Ttwn  at  al.  (1969). 
MueNer  et  al.  (1969). 


idat 


Tb»  data  jwovided  in  table  4  from  Kowal 
et  al.  (1979)  are  from  studies  conducted 
between  1974  and  1976  evahiatlng  CDB 
levels  for  the  general  population  in  Chicago, 
and  are  considered  to  be  representative  of  the 
U.S.  population.  These  studies  indicate  that 
the  average  CDB  concentration  among  those 
not  occupationally  exposed  to  cadmium  is 
approximately  1  ^g/1. 

In  several  other  studies  presented  in  Table 
4,  measurements  are  reported  separately  for 
males  and  females,  and  for  smokers  and 
nonsmokers.  The  data  In  this  table  Indicate 
that  similar  CDB  levels  are  observed  among 
males  and  females  in  the  general  population. 
but  that  amoken  tend  to  exhibit  higher  CDB 


levels  than  nonsmokers.  Based  on  the  Kowal 
et  al.  (1979)  shidy,  smokers  not 
occupationally  exposed  to  cadmium  exhibit 
an  average  CDB  level  of  1.4  ng/1. 

In  general,  nonsmokers  tend  to  exhibit 
levels  ranging  to  2  (ig/l.  while  levels  observed 
among  smokers  range  to  5  jigA.  Based  on  the 
data  presented  in  Table  4,  95%  of  those  not 
occupationally  exposed  to  cadmium  exhibit 
CDB  levels  less  than  S  ^g/1. 

5.1.6.2    CDB  concentrations  among  exposed 
workers 

Table  5  is  a  summary  of  results  from 
studies  reporting  CDB  levels  among  workers 
exposed  to  cadmium  in  the  work  place.  As 


in  Table  4,  arithmetic  and/or  geometric 
means  and  standard  deviations  are  provided 
if  reported  in  the  listed  studies.  The  absolute 
range,  or  the  95%  confkience  interval  around 
the  mean,  of  the  data  in  each  study  are 
provided  when  reported.  In  addition,  the 
lower  and  uppw  95th  percentile  of  the 
distribution  are  presented  (or  each  study  i 
which  a  mean  and  corresponding  standard 
deviation  were  reported. 


Tab«^  S-Blooo  Cadmium  in  Workers  Exposed  to  Cadmium  in  the  Work  Place 

IConcanfeadons  of  Cadmium  b>  Bkxxf] 


Study 

number 


Work  envtronment 

(worker  popuiatkx) 

monitorad) 


2  ._.. 


Ni-Cd  Battery  Plwit 
andCdProdoc- 
tfon. 


(Workers  wHhout 
KMney  Leskxis). 
(Workers  with 
KUney  Lastons). 
Nl-Cd  Battery  Plant 

(Smokers) 

(Nonsmokers)  .... 


Nunv 
berin 
study 


Empk>y- 

ment  in 

years 

(mean) 


96 

25 


3-40 


(5) 
(9) 


oon- 

centra- 
tfonof 

cadmium 
inc^ 

(MO/»njP) 


290 


AiUhmetk: 

mean 

(IS.D.)* 


Absokjte 
range  or 

(S6% 


21.411.9 
38J13.8 


10.1. 
7.0 .. 


22.7 
7.0 


7.^-67.2 
4.9-10.5 


Geo- 

metrk: 

mean 

(1GS0)« 


Lower 
96lh  per- 
centile of 
ranaa*( 


(18) 
(32) 


Upper 
96(h  per- 
centile of 


(25) 
(*5) 


Reference 


Lauwerya  et 

aL 

1976. 


Adamssonat 
(1878). 
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Tabue  5— Blood  Cadmium  in  Workers  Exposed  to  Cadmium  in  the  Work  Place— Continued 

[Conoer<feBorw  of  Cadmium  lr«  Blood*] 


vSludy 

rKimt)er 

Work  environment 

(wod(er  populatkxi 

rTKxmxed) 

Num- 
ber In 
study 

Employ- 
ment in 
years 
(mean) 

Mean 

cor)- 

centra- 

tkxtof 

cadmium 

in  air 

Arithmetic 

mean 

(IS.D.)" 

Absolute 

range  or 

(96% 

hi.r 

Geo- 
metric 
mean 
(iGSO)" 

Lower 
95th  per- 
centile of 
range*  ( 
)' 

gsSper- 
centileof 

Reference 

3 

Cadmium  Afloy 
PlanL 

(High  Exposure 
Group). 
(Low  Exposure 
Group). 

Retrospective 
Study  o(  Workers 
with  RanaJ  Prob- 
lems. 

(Belore  Re- 
moval). 
(After  Removal)  . 

Cadmium  Produc- 
tion PlanL 
(Workers  without 
Renal  Dysfunc- 
tton). 

(Wodterswith 
Renal  Oysiunc- 
tion). 

Cd-Cu  AHoy  Plant  . 

Cadmium  Recov- 
ery Operation. 
(Qifreni  [19]  and 
Former  (26] 
Workers. 

Cadmium  Recov- 
ery Operation. 

Sukuri  eta). 

7 
9 

19 

(10.6) 

(7.3) 

1&-41  

(27.2) 

(4.2)»  

(1.000-  .. 

Syrs; 
40-5 

yn»l 

20.8±7.1 
7.1±1.1 

(7.3) 
(5.1 

(34) 
(9.1) 

198. 

4 

Roelsetal. 

39.913.7 
14.115.6 

11-179 
5.7-27.4 

(34) 
(4.4) 

(46) 
(24) 

1962. 

5 

EWsetal. 

33 

18 

75 
45 

1-34  ' 

10-34  

Up  to  3^  .. 
(19.0) 

15.15.7 
2418.5 

7-31 
10-34 

(5.4) 

(9.3) 

7.5 
2.5 

(25) 

(39) 

10 
25 

19aT 

' 

6       .  . 

• 

8.811.1 
7.912.0 

Mason  et  al. 

7  

1968. 
Thun  et  al. 

1989. 

e „ 

40 

10.215.3 

2.2-18.8 

■.*■ 

(1.3) 

(19) 

Mueller  etal. 

, 

1989. 

*CorK«ntratxxw  reported  in  ^g  Cd/1  blood  unless  othenvise  stated 

*>S.D.— Standard  Deviatkxi 

^C.l.— ConfWence  Interval 

"CDS— Geometric  Standard  Deviation 

*  Based  on  an  assun>ed  logrx>rmai  distribution 

'  Based  on  an  assumed  nomial  distribution 

■  Years  following  removal. 


Table  5  also  provides  estimates  of  the 
duration,  and  level,  of  exposur«  to  cadmium 
in  the  work  place  if  these  data  were  reported 
in  the  listed  studies.  The  data  presented  in 
tabie  3  suggest  that  CDB  levels  are  dose 
related.  Sukuri  et  al.  (1983)  show  that  higher 
CDS  levels  are  observed  among  workers 
experiencing  higher  work  place  exposure. 
This  tread  appears  to  be  true  of  the  studies 
listed  in  the  table. 

CDB  levels  reported  in  table  5  are  higher 
amorig  those  showing  signs  of  cadmium- 
related  kidney  damage  than  those  showing 
no  such  damage.  Lauwer>-s  et  al.  (1976) 
report  CDB  levels  among  workers  with 
kidney  lesions  that  generally  are  above  the 
levels  reported  for  workers  without  kidney 
lesior.s.  Ellis  et  al.  (1983)  report  a  similar 
obser.ation  comparing  workers  with  and 
without  renal  dysfunction,  although  they 
found  more  overlap  between  the  2  groups 
than  Ljuwerys  et  al. 

The  data  in  table  S  also  indicate  that  CDB 
levels  are  hi^er  among  those  experiencirg 
current  occupational  exposure  than  those 


who  have  been  removed  from  such  exposure. 
Roels  et  al.  (1982)  indicate  that  CDB  levels 
observed  among  workers  experiencing 
ongoing  exposure  in  the  work  place  are 
almost  entirely  above  levels  observed  among 
workers  removed  from  such  exposure.  This 
fmding  suggests  that  CDB  levels  decrease 
once  cadmium  exposure  has  ceased. 

A  comparison  of  the  data  presented  in 
tables  4  and  5  indicates  that  CDB  levels 
observed  among  cadmium-exposed  workers 
is  significantlyshigher  than  levels  observed 
among  the  unexposed  groups.  With  the 
exception  of  2  studies  presented  in  table  5  (1 
of  which  includes  former  workers  in  the 
sample  group  tested),  the  lower  95th 
percentile  for  CDB  levels  among  exposed 
workers  are  greater  than  5  jig/1,  which  is  the 
value  of  *he  upper  95th  percentile  for  CDB 
levels  observed  among  those  who  are  not 
occupationally  exposed.  Therefore,  a  CDB 
level  of  5  ng/l  represents  a  threshold  above 
which  significant  work  place  exposure  to 
cadmium  may  be  occurring. 


5.1.7    Conclusions  and  Recommendations 
for  CDB 

Based  on  the  above  evaluation,  the 
following  recommendations  are  made  for  a 
CDB  proficiency  program. 

5.1.7.1    Recommended  method 

The  method  of  Stoeppler  and  Brandt  (1980) 
should  be  adopted  for  analyzing  CDB.  This 
method  was  selected  over  other  methods  for 
its  straightforward  sample-preparation 
procedures,  and  because  limitations  of  the 
method  were  described  adequately.  It  also  is 
the  method  used  by  a  plurality  of  laboratories 
currently  participating  in  the  CTQ 
proficiency  program.  In  a  recent  CTQ 
interlaboratory  comparison  report  (CTQ 
1991),  analysis  of  the  methods  used  by 
laboratories  to  measure  CDB  indicates  that 
46%  (11  of  24)  of  the  participatmg 
laboratories  used  the  Stoeppler  and  Brandt 
methodology  (HNOj  deproteinization  of 
blood  followed  by  analysis  of  the  supernatant 
by  GF-AAS).  Other  CDB  methods  employed 
by  participating  laboratories  identified  in  the 
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CTQ  report  include  dilution  of  blood  (29%), 
acid  digestion  (12%)  and  miscellaneous 
methods  (12%). 

Laboratories  may  adopt  alternate  methods, 
but  it  is  the  responsibility  of  the  laboratory 
to  demonstrate  that  the  alternate  methods 
meet  the  data  quality  objectives  defined  for 
the  Stoeppler  and  Brandt  method  (see 
Section  5.1.7.2  below). 

5.1.7.2    Data  quality  objectives 

Based  on  the  above  evaluation,  the 
following  data  quality  objectives  (DQOs) 
should  facilitate  interpretation  of  analytical 
results. 

Limit  of  Detection.  0.5  ng/1  should  be 
achievable  using  the  Stoeppler  and  Brandt 
method.  Stoeppler  and  Brandt  (1980)  report 
a  limit  of  detection  equivalent  to  S0.2  ng/1  in 
whole  blood  using  25  (il  aliquots  of 
deproteinized,  diluted  blood  samples. 

i^ccuracy.  Initially,  some  of  the 
laboratories  performing  CDB  measurements 
may  be  expected  to  satisfy  criteria  similar  to 
the  less  severe  criteria  specified  by  the  CTQ 
program,  i.e.,  measurements  within  2  >ig/l  or 
15%  (whichever  is  greater)  of  the  target 
value.  About  60%  of  the  laboratories  enrolled 
in  the  CTQ  program  could  meet  this  criterion 
on  the  fu-sf  proficiency  test  (Weber  1988). 

Currently,  approximately  12  laboratories  in 
the  CTQ  program  are  achieving  an  accuracy 
for  CDB  analysis  within  the  more  severe 
constraints  of  ±1  ng/1  or  15%  (whichever  is 
greater).  Later,  as  laboratories  gain 
experience,  they  should  achieve  the  level  of 
accuracy  exhibited  by  these  12  laboratories. 
The  experience  in  the  CTQ  program  has 
shown  that,  even  without  incentives, 
laboratories  benefit  from  the  feedback  of  the 
program;  after  they  have  analyzed  40-50 
control  samples  from  the  program, 
performance  improves  to  the  point  where 
about  60%  of  the  laboratories  can  meet  the 
stricter  criterion  of  ±1  >ig/l  or  15%  (Weber 
1988).  Thus,  this  stricter  tai;gel  accuracy  is  a 
reasonable  DQO. 

Precision.  Although  Stoeppler  and  Brandt 
(1980)  suggest  that  a  coefficient  of  variation 
(CV)  near  1.3%  (for  a  10  ^g/l  concentration) 
is  achievable  for  within-run  reproducibility, 
if  rs  recognized  that  other  factors  affecting 
within-  and  between-run  comparability  will 
increase  the  achievable  CV.  Stoeppler  and 
Brandt  (1980)  observed  CVs  that  were  as  high 
as  30%  for  low  concentrations  (0.4  ng/1),  and 
CVs  of  less  than  5%  for  higher 
concentrations. 

For  in'emal  QC  samples  (see  Section 
3.3.1),  laboratories  should  attain  an  overall 
precision  near  25%.  For  CDB  samples  with 
concentrations  less  than  2  jig/1,  a  target 
precision  of  40%  is  reasonable,  while 
precisions  of  20%  should  be  achievable  for 
concentrations  greater  than  2  ng/1.  Although 
these  values  are  more  strict  than  values 
observed  in  the  CTQ  interlaborotory  program 
reported  by  Webber  (1988),  they  are  within 
the  achievable  limits  reported  by  Stoeppler 
and  Brandt  (1980). 

5.1.7.3    Quality  assurance/quality  control 

Commercial  laboratories  providing 
measurement  of  CDB  should  adopt  an 
infernal  QA/CJC  program  that  incorporates 
the  following  components:  Strict  adherence 
to  the  selected  method,  including  all 


calibration  requirements;  regular 
incorporation  of  QC  samples  during  actual 
runs;  a  protocol  for  corrective  actions,  and 
documentation  of  these  actions;  and, 
participation  in  an  interlaboratory 
proficiency  program.  Note  that  the 
nonmandafory  QA/QC  program  presented  in 
Attachment  1  is  based  on  the  Stoeppler  and 
Brandt  method  for  CDB  analysis.  Should  an 
alternate  method  be  adopted,  the  laboratory 
should  develop  a  QA/QC  program  satisfying 
the  provisions  of  Section  3.3.1. 
5.2  Measuring  Cadmium  in  Urine  (CDU) 

As  in  the  case  of  CDB  measurement,  proper 
determination  of  CDU  requires  strict 
analytical  discipline  regarding  collection  and 
handling  of  samples.  Because  cadmium  is 
both  ubiquitous  in  the  environment  and 
employed  widely  in  coloring  agents  for 
industrial  products  that  may  be  used  during 
sample  collection,  preparation  and  analysis, 
care  should  be  exercised  to  ensure  that 
samples  are  not  contaminated  during  the 
sampling  procedure. 

Methods  for  CDU  determination  share 
many  of  the  same  features  as  those  employed 
for  the  determination  of  CDB.  Thus,  changes 
and  improvements  to  methods  for  measuring 
CDU  over  the  past  40  years  parallel  those 
used  to  monitor  CDB.  The  direction  of 
development  has  largely  been  toward  the 
simplification  of  sample  preparation 
techniques  made  possible  because  of 
improvements  in  analytic  techniques. 
5.2  1     Units  of  CDU  Measurement 

Procedures  adopted  for  reporting  CDU 
concentrations  are  not  uniform.  In  fact,  the 
situation  for  reporting  CDU  is  more 
complicated  than  for  CDB,  where 
concentrations  are  normalized  against  a  unit 
volume  of  whole  blood. 

Concentrations  of  solutes  in  urine  vary 
with  several  biological  factors  (including  the 
time  since  last  voiding  and  the  volume  of 
liquid  consumed  over  the  last  few  hours);  as 
a  result,  solute  concentrations  should  be 
normalized  against  another  characteristic  of 
urine  that  represents  changes  in  solute 
concentrations.  The  2  most  common 
techniques  are  either  to  standardize  solute 
concentrations  against  the  concentration  of 
creatinine,  or  to  standardize  solute 
concentrations  against  the  specific  gravity  of 
the  urine.  Thus.  CDU  concentrations  have 
been  reported  in  the  literature  as 
"uncorrected"  concentrations  of  cadmium 
per  volume  of  urine  (i.e.,  ng  Cd/1  urine), 
"corrected"  concentrations  of  cadmium  per 
volume  of  urine  at  a  standard  specific  gravity 
(i.e.,  ^g  Cd/1  urine  at  a  specific  gravity  of 
1.020),  or  "corrected"  mass  concentration  per 
unit  mass  of  creatinine  (i.e.,  tig  Cd/g 
creatinine).  (CDU  concentrations  (whether 
uncorrected  or  corrected  for  specific  gravity, 
or  normalized  to  creatinine]  occasionally  are 
reported  in  nanomoles  [i.e.,  nmoles]  of 
cadmium  per  unit  mass  or  volume.  In  this 
protocol,  these  values  are  converted  to  ng  of 
cadmium  per  unit  mass  or  volume  using  89 
nmoles  of  cadmium=10>ig.) 

While  it  is  agreed  generally  that  urine 
values  of  analytes  should  be  normalized  for 
reporting  purposes,  some  debate  exists  over 
what  correction  method  should  be  used.  The 
medical  community  has  long  favored 


normalization  based  on  creatinine 
concentration,  a  conmion  urinary 
constituent.  Creatinine  is  a  normal  product  of 
tissue  catabolism,  is  excreted  at  a  uniform 
rate,  and  the  total  amount  excreted  per  day 
is  constant  on  a  day-to-day  basis  (NIOSH 
1984b).  While  this  correction  method  is 
accepted  widely  in  Europe,  and  within  some 
occupational  health  circles,  Kowals  (1983) 
argues  that  the  use  of  specific  gravity  (i.e., 
total  solids  per  unit  volume)  is  more 
straightforward  and  practical  (than 
creatinine)  in  adjusting  CDU  values  for 
populations  that  vary  by  age  or  gender. 

Kowals  (1983)  found  that  urinary 
creatinine  (CRTU)  is  lower  in  females  than 
males,  and  also  varies  with  age.  Creatinine 
excretion  is  highest  in  younger  males  (20-30 
years  old),  decreases  at  middle  age  (50-60 
years),  and  may  rise  slightly  in  later  years. 
Thus,  cadmium  concentrations  may  be 
underestimated  for  some  workers  with  high 
CRTU  levels. 

Within  a  single  void  urine  collection,  urine 
concentration  of  any  analyte  will  be  affected 
by  recent  consumption  of  large  volumes  of 
liquids,  and  by  heavy  physical  labor  in  hot 
environments.  The  absolute  amount  of 
analyte  excreted  may  be  identical,  but 
concentrations  will  vary  widely  so  that  urine 
must  be  corrected  for  specific  gravity  (i.e.,  to 
normalize  concentrations  to  the  quantity  of 
total  solute)  using  a  fixed  value  (e.g.,  1.020 
or  1.024).  However,  since  heavy-metal 
exposure  may  increase  urinary  protein 
excretion,  there  is  a  tendency  to 
underestimate  cadmium  concentrations  in 
samples  with  high  specific  gravities  when 
specific-gravity  corrections  are  applied. 
Despite  some  shortcomings,  reporting 
solute  concentrations  as  a  function  of 
creatinine  concentration  is  accepted 
generally;  OSHA  therefore  recommends  that 
CDU  levels  be  reported  as  the  mass  of 
cadmium  per  unit  mass  of  creatinine  (ug/a 
CTRU). 

Reporting  CDU  as  jig/g  CRTU  requires  an 
additional  analytical  process  beyond  the 
analysis  of  cadmium;  Samples  must  be 
analyzed  independently  for  creatinine  so  that 
results  may  be  reported  as  the  ratio  of 
cadmium  to  creatinine  concentrations  found 
in  the  urine  sample.  Consequently,  the 
overall  quality  of  the  analysis  depends  on  the 
combined  performance  by  a  laboratory  on 
these  2  determinations.  The  analysis  used  for 
CDU  determinations  is  addressed  below  in 
tenns  of  ^g  Cd/1.  with  analysis  of  creatinine 
addressed  separately.  Techniques  for 
assessing  creatinine  are  discussed  in  Section 
5.4. 

Techniques  for  deriving  cadmium  as  a  ratio 
of  CRTU,  and  the  confidence  limits  for 
indep)endent  measurements  of  cadmium  and 
CRTU,  are  provided  in  Section  3.3.3. 

5.2.2    Analytical  Techniques  Used  to 
Monitor  CDU 

Analytical  techniques  used  for  CDU 
determinations  are  similar  to  those^mployed 
for  CDB  determinations;  these  techniques  are 
summarized  in  Table  3.  As  with  CDB 
monitoring,  the  technique  most  suitable  for 
CDU  determinations  is  atomic  absorption 
spectroscopy  (AAS).  AAS  methods  used  for 
CDU  determinations  typically  employ  a 
graphite  furnace,  with  background  correction 
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made  using  sitfaer  the  deutBrium-lamp  or 
Zeemao  technique*;  S«ction  S.1.1  provides  a 
detailed?  ddschption  of  AAS  methods. 

5.2.3  Mathods  Developed  for  CDU 
DetenninatkiDS 

Princi  (1947),  Smith  et  al.  (1955).  Smith 
and  Kanch  (1957).  and  Tsuchiya  (1967)  used 
colorimetric  procadiireg  similar  to  those 
described  in  the  CDB  section  above  to 
estimate  CDU  concentrutions.  In  these 
methods,  urine  (50  ml)  is  reduced  to  dnimess 
by  heating  in  a  sand  bath  and  digested  (wet 
ashedj  with  mineral  acids.  Cadmium  then  is 
compinxed  with  dithiazona,  extracted  with 
chloroform  and  quantified  by 
spectiuphotomefry.  These  early  studies 
typically  rejpoit  reagent  blank  values 
equivalent  to  0.3  )i«  Cd/1.  and  CDU 
conctintratioas  among  nonexposed  control 
groups  at  maximum  levels  of  10  |ig  Cd/1 — 
eironeously  high  values  whan  compared  to 
more  recent  surveys  of  cadmium 
concentrations  in  the  genera!  population. 

By  the  mid-1970s,  most  analytical 
procf  <lures  for  CDU  analysis  used  either  wet 
ashing  (mineral  acid)  or  high  temperatures 
(>400'C)  to  digest  the  organic  matrix  of  urine, 
followed  by  cadmium  chelation  with  APDC 
or  DDTC  solutions  and  e.xtraction  w  ith  MIBK. 
The  r<?j'ulting  aliquots  were  analyzed  by 
flame  or  graphite- furnace  AAS  (Kjallstiom 
1979).  Improvements  in  control  over 
temperature  parameters  with  electrothermal 
heating  devices  used  in  conjunction  with 
flampiess  AAS  techniques,  and  optimization 
of  temr.'arature  programs  for  controlling  the 
drying,  charring,  and  atomization  proces.'ses 
in  sample  analyses,  led  to  improved 
analytical  detection  of  diluted  urine  samples 
witha'at  the  need  fnr  sample  digestion  or 
ashing.  Roels  et  al.  (1973)  succHSsfully  used 
a  simple  sample  preparation,  dilution  of  1.0 
ml  eliquots  of  urine  with  0.1  N  HNO3.  to 
achieve  accurate  iow-level  determinations  of 
CDU. 

In  Lhe  method  described  by  Pruszkowska  et 
al.  (1963).  which  has  become  the  preferred 
method  for  CDU  analysis,  urine  samples  were 
diluted  at  a  ratio  of  1:5  with  water: 
diammonium  hydrogecphosphate  in  dilute 
HNO]  was  used  as  a  matrix  modifier.  The 
matrix  modifier  allows  for  a  higher  charring 
temper&^are  without  loss  of  cadmium 
thro'jgh  volatilization  during  preatomizatian. 
This  procedure  also  employs  a  stabilized 
tomprature  platform  in  a  graphite  furnace, 
while  nonspecific  background  absorbtion  is 
corrected  using  the  Zaeman  technique.  This 
method  allows  for  an  absolute  detection  limit 
of  approximately  0.04  ^g  Cd/1  urine. 

5.2.4  Sample  Collection  and  Handling 

Sample  collection  procedures  for  CDU  may 
conthbuta  to  vanahility  observed  among 
CDU  measurements.  Sources  of  variation 
attendant  to  sampling  bniiude  time-of-day. 
the  int.srval  since  ingestion  of  liquids,  and 
the  introduction  ot  external  contamination 
during  the  collection  process.  Tbarefore,  to 
minim. za  contributions  from  these  variables, 
strict  adherence  to  a  sample-collection 
protocol  is  recommended.  This  prctocol 
should  iiKlude  provisions  for  normalizing 
the  conditions  under  which  urine  is 
collected.  Every  effort  also  should  be  made 
to  collect  sampltis  during  the  same  time  of 
day. 


Collection  of  urine  samples  from  an 
industrial  wrork  farce  for  biological 
monitoring  purposes  usually  it  perfacmed 
using  "spot"  (i.e..  single-void)  urine  with  the 
pH  of  the  sample  determined  immediately. 
Logistic  and  sample-integrity  problems  arise 
when  efforts  aie  made  to  collect  tirine  over 
long  periods  (e.g.,  24  hrs).  Unless  single-void 
urines  are  used,  there  are  numerous 
opportunities  for  measurement  error  because 
of  poor  control  over  sample  collection, 
storage  and  environmental  contamination. 

To  minimize  the  inter\'al  during  which 
sample  urine  resides  in  the  bladder,  the 
following  adaption  to  the  "spot"  collection 
procedure  is  recommended:  The  bladder 
should  first  be  emptied,  and  then  a  large 
glass  of  water  should  be  consumed;  the 
sample  may  be  collected  within  an  hour  after 
the  water  is  consumed. 

5.2.5  Best  Achievable  Performance 

Perfonnance  using  a  particular  method  for 
CDU  determinations  is  assumed  to  be 
equivalent  to  the  performsnce  rejxirted  by 
the  research  laboratories  in  which  the 
method  was  developed.  Pruszkowska  et  al. 
(1963)  report  a  detection  limit  of  0.04  (ig/1 
CDU,  with  a  CV  of  <4%  between  0-5  fig/1. 
The  CDC  reports  a  minimum  CDU  detection 
limit  of  0.07  jigl  using  a  modified  method 
based  on  Pruszkowska  et  al.  (1983).  No  CV 
is  stated  in  this  protocol;  the  protocol 
contains  only  rejection  criteria  for  internal 
QC  parameters  used  duji:ig  accuracy 
determinations  with  known  standards 
(Attachment  8  of  exhibit  106  of  OSR\  docket 
H057A).  Stoeppler  and  Brandt  (1980)  report 
a  CDU  detection  limit  of  0.2  ^/l  for  their 
methodology. 

5.2.6  Genw&l  Method  Performance 

For  any  particular  method,  the  expected 
initial  perfonnance  from  commercial 
laboratories  may  be  somewhat  lower  than 
that  reported  by  the  research  laboratory  in 
which  the  method  was  developed.  With 
participation  in  appropriate  jjroficiency 
programs,  end  use  of  a  proper  in-house  QA/ 
QC  program  incorporating  provisions  for 
regular  corrective  actions,  the  perfonnance  of 
commercial  laboratories  may  be  expected  to 
improve  and  approach  that  reported  by  a 
research  laboratories.  The  results  reported  for 
existing  proficiency  programs  serve  to 
specify  the  initial  level  of  performance  that 
likely  can  be  expected  from  commercial 
laboratories  offering  analysis  using  a 
particular  m':;thod. 

Weber  (1968'  reports  on  the  results  of  the 
CTQ  proficiency  program,  which  includes 
CDU  results  for  laboratories  participating  in 
the  program.  Results  indicate  that  ai^ar 
receiving  60  samples  (i.e.,  afiar  participating 
in  the  program  for  approximately  3  years), 
approximately  80%  of  the  participating 
laboratories  report  CDU  results  ranging 
betw<ien  ±2  jig/1  or  15%  of  the  consensus 
mean,  whichevor  is  greater.  On  any  single 
sample  of  the  last  15  samples,  the  proportion 
of  laboratories  falling  within  the  specified 
range  is  between  75  and  95%,  except  for  a 
single  test  for  which  only  60%  of  the 
laboratories  reported  acceptable  results.  For 
each  of  the  last  15  samples,  approximately 
60%  of  the  laboratories  repvorted  results 
within  ±1  |ig  or  15%  of  the  mean,  whichever 


is  greater.  The  range  of  concentrations 
included  in  this  set  of  samples  was  not 
reported. 

Another  report  horn  the  CTQ  (1991) 
summarizes  preliminary  CDU  results  from 
their  1991  interlaboratory  program. 
According  to  the  report,  bx  3  CDU  samples 
with  values  of  9.0, 16.8.  31.5  \ig/\,  acceptable 
results  (target  of  ±2  ^g/1  or  15  %  of  the 
consensus  mean,  whichever  is  greater)  were 
achieved  by  only  44-52%  of  the  34 
laboratories  participating  in  the  CDU 
program.  The  overall  CVs  for  these  3  CDU 
samples  among  the  34  participating 
laboratories  were  31%.  25%.  and  49%. 
respectively.  The  reason  for  this  poor 
performance  has  not  been  determined. 

A  more  recent  report  6x)m  the  CTQ  (Weber, 
private  communication)  IndicatHS  that  3G% 
of  the  laboratories  in  the  program  have  been 
able  to  achieve  the  target  of  ±1  \i%/\  or  15% 
for  more  than  75%  of  the  samples  anal^'zed 
over  the  last  5  years,  while  45%  of 
participating  laboratories  achieved  a  target  of 
±2  \x%/\  or  15%  for  more  than  75%  of  the 
samples  analyzed  over  the  same  period. 

Note  that  results  reported  in  the 
interlaboratory  programs  are  in  terms  of  pig 
Cd/l  of  urine,  unadjusted  for  creatinine.  The 
performance  indicated,  therefore,  is  a 
measure  of  the  performance  of  the  cadmium 
portion  of  the  analyses,  and  does  not  include 
variation  that  may  be  introduced  during  the 
analysis  of  CRTU. 

5.2.7    Observed  CDU  Concentrations 

Prior  to  the  onset  of  renal  dysfunction. 
CDU  concentrations  provide  a  general 
indication  of  the  exposure  history  (i.e..  body 
burden)  (see  Section  4.3).  Once  renal 
dysfunction  occurs.  CDU  levels  appear  to 
increase  and  are  no  longer  indicative  solely 
of  cadmium  body  burden  (Friberg  and 
Elinder  1988). 

5.2.7.1    Ra  nge  of  CDU  concert  trations 
obseived  among  unexposed  samples 

Surveys  of  CDU  concentrations  in  the 
general  population  wore  first  reported  from 
coopMnative  studies  among  industrial 
countries  (i.e..  )apan.  U.S.  and  Sweden) 
conducted  in  the  mid-19708.  In  summarizing 
those  data.  Kjellstrom  (1979)  reported  that 
CDU  concentrations  among  Dallas.  Texas 
men  (age  range:  <9-59  years;  smokers  and 
nonsmokers)  varied  frcm  0.11-1.12  ^g/l 
(uncorrected  for  creatinine  or  specific 
gravity).  These  CDU  concentrations  are 
intermediate  between  population  values 
found  in  Sweden  (range:  0.1 1-0.80  fig/1)  and 
Japan  (range:  0.14-2.32  ^g/l). 

Kowal  and  Zirices  (1983)  reported  CDU 
concentrations  for  almost  1.000  samples 
collected  during  1978-79  from  the  general 
U.S.  adult  population  (i.e..  nine  states;  both 
genders;  ages  20-74  years).  They  report  that 
CDU  concentrations  are  lognormally 
distributed;  low  levels  predominated,  but  a 
small  proportion  of  the  population  exhibited 
high  levels.  These  investigators  transformed 
the  CDU  concentrations  values,  and  repvxted 
the  same  data  3  different  ways:  (ig/I  urine 
(unadjusted).  |ig/l  (specific  gravity  adjusted 
to  1.020).  and  ^g/g  CRTU.  These  data  are 
summarized  in  Tables  6  and  7. 

Based  on  further  statistical  examination  of 
these  data,  including  the  lifestyle 
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characteristics  of  this  group,  Kowal  (1988) 
suggested  increased  cadmium  absorption 
(i.e.,  body  burden)  was  correlated  with  low 
dietary  intakes  of  calcium  and  iron,  as  well 
as  cigarette  smoking. 

CDU  levels  presented  in  Table  6  are 
adjusted  for  age  and  gender.  Results  suggest 


that  CDU  levels  may  be  slightly  different 
among  men  and  women  (i.e.,  higher  among 
men  when  values  are  unadjusted,  but  lower 
among  men  when  the  values  are  adjusted,  for 
specific  gravity  or  CRTU).  Mean  differences 
among  men  and  women  are  small  compared 
to  the  standard  deviations,  and  therefore  may 


not  be  significant.  Levels  of  CDU  also  appear 
to  increase  with  age.  The  data  in  Table  6 
suggest  as  well  that  reporting  CDU  levels 
adjusted  for  specific  gravity  or  as  ■  function 
of  CRTU  results  in  reduced  variability. 


Table  6.-Urine  Cadmium  Concentrations  in  the  U.S.  Adult  Population:  Normal  and  Concentratk)n-Aojusted 

Values  by  Age  and  Sex  > 


Sex: 


Age: 


Male  (0-464) 

Female  (n>496) 


20-29  (n-222) 
30-39  (n>141) 
40-49  (n-142) 
50-59(0.117) 
60-69  (0-272) 


■  From  Kowal  aod  ZIrlcee  1983. 
^so-adjusted  la  adjusted  for  specific  gravKy. 


Geometric  means  (aod  geometric  standard  devi- 
atlooe) 


Uoac^usted 
(MO^) 


0.55  (2.9) 
0.49  (3.0) 

0.32  (3.0) 
0.46  (3.2) 
0.50  (3.0) 
0.61  (2.9) 
0.76  (2.6) 


SG-a(4usted2 
MOl  at  1.020) 


0.73  (2.6) 
0.86  (2.7) 

0.43  (2.7) 
0.70  (2.8) 
0.81  (2.6) 
0.99  (2.4) 
1.16  (2.3) 


CreaOoe-ad- 
justed  ((ig'g) 


0.55  (2.7) 
0.78  (2.7) 

0.32  (2.7) 
0.54  (2.7) 
0.70  (2  7) 
0.90  (2.3) 
1.03  (2.3) 


|Table  7.-URINE  Cadmium  Concentrations  in  the  U.S.  Adult  Population:  Cumulative  Frequency  Distribution 

OF  Urinary  Cadmium  (N=982)' 


Raoge  of  concentratioos 


<0.5  

0.6-1.0 

1.1-1.5  

1.6-2.0 

2.1-3.0 ^  "* 

3.1-4.0 

4.1-5.0  „ 

5.1-IOi) 

1 0.0-20.0 

'  Source:  Kowal  aod  Zlrkes  (1983). 


Unadjusted 
(MS^)  percent 


43.9 
71.7 
84.4 
91.3 
97.3 
98.8 
99.4 
99.6 
99.8 


SG-adjusted 

(Mg/1  at  1.020) 

percent 


28.0 
56.4 

74J 
84.7 
94.4 
97.4 
96.2 
99.4 
99.6 


CreaUne-ad- 

justed  (Mg/g) 

percent 


The  data  In  the  Table  6  Indicate  the 
geometric  mean  of  CDU  levels  observed 
among  the  general  population  is  0.52  n/g  Cd/ 
I  urine  (unadjusted),  with  a  geometric 
standard  deviation  of  3.0.  Normalized  for 
creatinine,  the  geometric  mean  for  the 
population  is  0.66  ji/g  CRTU,  with  a 
geometric  standard  deviation  of  2.7.  Table  7 
provides  the  distributions  of  CDU 
concentrations  for  the  general  population 
studied  by  Kowal  and  Zlrkes.  The  data  in  this 
table  indicate  that  95%  of  the  CDU  levels 


observed  among  those  not  occupationally 
exposed  to  cadmium  are  below  3  ji/g  CRTU. 

5.2.7.2    Range  of  CDU  concentrations 
observed  among  exposed  workers 

Table  8  is  a  summary  of  results  from 
available  studies  of  CDU  concentrations 
observed  among  cadmium-exposed  workers. 
In  this  table,  arithmetic  and/or  geometric 
means  and  standard  deviations  are  provided 
if  reported  in  these  studies.  The  absolute 
range  for  the  data  in  each  study,  or  the  95% 


confidence  interval  around  the  mean  of  each 
study,  also  are  provided  when  reported.  The 
lower  and  upper  95th  percentile  of  the 
distribution  are  presented  for  each  study  in 
which  a  mean  and  corresponding  standard 
deviation  were  reported.  Table  8  also 
provides  estimates  of  the  years  of  exposure, 
and  the  levels  of  exposure,  to  cadmium  in  the 
work  place  if  reported  in  these  studies. 
Concentrations  reported  in  this  table  are  in 
yJg  CRTU,  unless  otherwise  stated. 
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TAILE  8— UfWC  CADMUM  CONCENTfMTIONS  M  WORKERS  EXPOSED  TO 


of  CMfMlunK 


M  THE  Workplace 


Shidy  nurabar 


popuMion  incKV 


Num- 
tarfefi 

<«ludy 
(n) 


rani  In 
yMi* 
(maon) 


oon- 

oanlr*- 

iooof 

cukvkjn 

290  

10.1  ..._. 
7.0  -. 

N0l8(»). 
87  

0.18-3.0 

S3.0  


(±S.D.)« 


ivnQM  or 


""(ST* 


QmhwMc 

ntMn 
(iGSD)' 


Lo«vor9ah 


of  lanoo* 
(  ) 


of  tanoa* 
(   ) 


I.M-CdBaiMy 
PtanlandCd 

ProckJcSon 


(Woffcw* 
wMhout 
KUnay 

(Woifcai* 
wftiKM- 
nay  La- 
aiona). 

2.  Ni-Cd  Battary 
Plant 

(Smokara)  .. 
(Non- 
amokars). 

3.  CwMum 
SatUProduc- 
HcnFaclKy. 

4.  RatroapacNva 
Study  of 
WortcarawNh 
RamriPreb- 


(BaloMRa- 

mowal). 
{AHarRa- 
movai). 
5.  Cadmium 
Production 
Plant 
(Wofkars 
without 
Raneri 
Dysfunc- 
tion). 
(Workers 
with 
Ranal 
Dysfunc- 
tkxi). 
6.Cd<:«iANoy 

Plant 
7.  Cadnikffn  Ra- 
oowary  Opar- 


8.  Pi(ynant  Man- 
ufacturing 


9.  PIgmanI  Man- 
ufacturing 
Plant 


25 


7 
8 

148 


19 


33 

18 

75 
45 

29 

26 


3-40 

(5)  ....... 

(9)  

(15.4)  ... 
15-41  ... 

(27.2)  ... 
(4.2)«  ... 

1-34  _... 

10-34... 

Up  10  38 
(19)  

(12^)  ... 

(12.1)  ... 


16.3±16.7 


48.2t42.6 


5.5 
3.6 

15.8 


38.4728.1 
16.4±9.0 

9.4ifi^ 

22.8±12.7 

6.»t9.4 
9.316.9 


1.0-14.7 
0.5-9.3 

2-150 


(0) 


(0) 


10.8-117 
80-42.3 

2-27 

8-^ 


(0) 
(1.0) 

(0) 

(1) 

(0) 
(0) 


0.2-9.5 


1.1 


1.25*2.45 


0.3 


a— Corwantratkxw  ara  reported  In  ^g/g  Cr 

b—S.D.— Standard  Deviation 

0— C.I.— Cortfidenca  Interval 

d— GSD— Qaomatric  Standard  Deviation 

a    Baaed  on  an  aaaumad  lognormal  distributkin 

I    Baead  on  an  aaaumad  nomwl  distribution 

g— Yeara  foiowing  removal 

h— Equfvatant  to  50  for  20-22  yra 


(44) 


(120) 


(88) 
(32) 


(21) 

(45) 

(23) 
(21) 


Lauwarya  at  al. 

1976. 


Adamaaon  et  al. 
(1979). 


Butchst  et  at. 
1860. 

Reels  etal.  1982. 


EJlia  at  4^.1983. 


Mason  etal.  1988. 
Thun etal.  1989.  . 


Mueller  at  ai. 
1989. 

Kawadaalal. 
1890. 


D«U  in  Table  8  from  Uuweryi  et  al.  (1976)     exhibiting  kidney  lesions  or  dysfunction  than     that  CDU  levels  decrease  among  workers 
and  Ellis  et  al  (1983)  Indicate  that  CDU  among  thoae  lacking  these  symptoms.  Data         removed  from  occupational  expoauie  to 

concentrations  are  higher  among  those  from  the  study  by  Roels  et  aL  (1982)  Indicate      cadmium  in  comparison  to  workers 
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experiencing  ongoing  exposure.  In  both 
cases,  however,  the  distinction  between  the 
2  groups  is  nrt  as  clear  as  with  CDB;  there 
Is  more  overlap  In  CBU  levels  observed 
among  each  of  the  paired  populations  than  Is 
true  fcjT  corresponding  CDB  levels.  As  with 
CDS  levels,  the  data  In  Table  8  suggest 
increased  CDU  concentrations  aniong 
workers  who  experienced  increased  overall 
exposure. 

Although  a  few  occupationally-exposed 
workors  in  the  studies  presented  in  Table  8 
f!xhibit  CDU  levels  below  3  ng/g  CRTU,  most 
of  those  workers  exposed  to  cadmium  levels 
in  excess  of  the  PEL  defined  in  the  final 
cadmium  rule  exhibit  CKU  levels  above  3  fig/ 
g  CRTU;  this  level  represents  the  upper  95th 
percentile  of  the  CDU  distribution  observed 
among  those  who  are  not  occupationally 
exposed  to  cadmium  (Table  7). 

The  mean  CDU  levels  reported  in  Table  8 
among  occupationally-exposed  groups 
studied  (except  2)  exceed  3  jig/g  CRTU. 
Correspondingly,  the  level  of  exposure 
reported  in  these  studies  (with  1  exception) 
are  significantly  higher  than  what  workers 
will  experience  under  the  final  cadmium 
rule.  The  2  exceptions  are  from  the  studies 
by  Mueller  et  aL  (1989)  and  Kawada  et  al. 
(1990);  these  studies  indicate  that  workers 
exposed  to  cadmium  during  pigment 
manufacture  do  not  exhibit  CDU  levels  as 
high  as  those  levels  observed  among  workers 
exposed  to  cadmium  in  other  occupations. 
Exposure  levels,  however,  were  lower  in  the 
pigment  manufacturing  plants  studied. 
Significantly,  workers  removed  from 
occupational  cadmium  exposure  for  an 
average  of  4  years  still  exhibited  CDU  levels 
in  excess  of  3  >ig/g  CRTU  (Roels  et  al  1982). 
In  the  single-exception  study  with  a  reported 
level  of  cadmium  exposure  lower  than  levels 
proposed  in  the  final  nile  (i.e.,  the  study  of 
a  pigment  manufacturing  plant  by  Kawada  et 
al.  1990),  most  of  the  workers  exhibited  CDU 
levels  less  than  3  Mg/g  CRTU  (i.e.,  the  mean 
value  was  only  1.3  jig/g  CRTU).  CDU  levels 
among  workers  with  such  limited  cadmium 
exposure  are  expected  to  be  significantly 
lower  than  levels  of  other  studies  reported  in 
Table  8. 

Based  on  the  above  data,  a  CDU  level  of  3 
ftg/g  CRTU  appear  to  represent  a  threshold 
above  which  significant  work  place  exposure 
to  cadmium  occurs  over  the  work  span  of 
those  being  monitored.  Note  that  this 
threshold  is  not  as  distinct  as  the 
corresponding  threshold  described  for  CDS. 
In  general,  the  variability  associated  with 
CDU  measurements  among  exposed  workers 
appears  to  be  higher  than  the  variability 
»s.sociafed  with  CDB  measurements  among 
similar  workers. 

5.2.8    Conclusions  and  Recommendations 
for  CDU 

The  above  evaluation  supports  the 
following  reconunendotions  for  a  CDU 
proficiency  program.  These 
lecornmandations  address  only  sampling  and 
analysis  procedures  for  CDU  determinations 
specifically,  which  are  to  be  reported  as  an 
unadjusted  pg  Cd/1  urine.  Nonnalliing  this 
result  to  creatinine  requires  a  second  analysis 
for  CRTU  so  that  the  ratio  of  the  2 
measurements  can  be  obtained.  Creatinine 
analysis  is  addressed  in  Section  5.4. 


Formal  procedures  for  combining  the  2 
measurements  to  derive  a  value  and  a 
confidence  limit  for  CDU  in  fig/g  CRTU  are 
provided  in  Section  3.3.3. 

5.2.8.1    Recommended  method 

The  method  of  Pruszkowska  et  al.  (1983) 
should  be  adopted  for  CDU  analysis.  This 
method  is  recommended  because  it  is  simple, 
straightforward  and  reliable  (i.e.,  small 
variations  In  experimental  conditions  do  not 
affect  the  analytical  results). 

A  synopsis  of  the  methods  used  by 
laboratories  to  determine  CDU  under  the 
interlaborafory  program  administered  by  the 
CTQ  (1991)  indicates  that  more  than  78%  (24 
of  31)  of  the  participating  laboratories  use  a 
dilution  method  to  prepare  urine  samples  for 
CDU  analysis.  Laboratories  may  adopt 
alternate  methods,  but  it  is  the  responsibility 
of  the  laboratory  to  demonstrate  that  the 
alternate  methods  provide  results  of 
comparable  quality  to  the  Pruszkowska 
method. 

5.2.8.2    Data  quality  objectives 

The  following  data  quality  objectives 
should  facilitate  interpretation  of  analytical 
results,  and  are  achievable  based  on  the 
above  evaluation. 

Limit  of  Detection.  A  level  of  0.5  ng/1  (i.e., 
corresponding  to  a  detection  limit  of  0.5  ng/ 
g  CRTU,  assuming  1  g  CRT/I  urine)  should 
be  achievable.  Pruszkowska  et  al.  (1983) 
achieved  a  limit  of  detection  of  0.04  jig/l  for 
CDU  based  on  the  slope  of  the  curve  for  their 
working  standards  (0.35  pg  Cdyo.0044,  A 
signals  1%  absorbance  using  GP-AAS). 

The  CDC  reports  a  minimum  detection 
limit  for  CDU  of  0.07  ng/l  using  a  modified 
Pruszkowska  method.  This  limit  of  detection 
was  defined  as  3  times  the  standard  deviation 
calculated  from  10  repeated  measurements  of 
a  "low  level"  CDU  test  sample  (Attachment 
8  of  exhibit  106  of  OSHA  docket  H057A). 

Stoeppler  and  Brandt  (1980)  report  a  limit 
of  detection  for  CDU  of  0.2  jig/l  using  an 
aqueous  dilution  (1:2)  of  the  urine  samples. 
Accuracy.  A  recent  report  from  the  CTQ 
(Weber,  private  communication)  indicates 
that  36%  of  the  laboratories  in  the  program 
achieve  the  target  of  ±1  >ig/l  or  15%  for  more 
than  75%  of  the  samples  analyzed  over  the 
last  5  years,  while  45%  of  participating 
laboratories  achieve  a  target  of  ±2  jig,'l  or  15% 
for  more  than  75%  of  the  samples  analyzed 
over  the  same  period.  With  time  and  a  strong 
incentive  for  improvement,  it  is  expected  that 
the  proportion  of  laboratories  successfully 
achieving  the  stricter  level  of  accuracy 
should  increase.  It  should  be  noted,  however, 
these  indices  of  performance  do  not  include 
variations  resulting  from  the  ancillary 
measurement  of  CRTU  (which  is 
recommended  for  the  proper  recording  of 
results).  The  low  catlmium  levels  expected  to 
be  measured  indicate  that  the  analysis  of 
creatinine  will  contribute  relatively  liale  lu 
the  overall  variability  observed  among 
creatinine-normalized  CDU  levels  (see 
Section  5.4).  The  initial  target  value  for 
reporting  CDU  undar  this  program,  therefore. 
is  set  at  il  fig/g  CRTU  or  15%  (whichever  is 
greater). 

Precision.  For  internal  QC  samples  (which 
are  recommended  as  part  of  an  internal  QA/ 
QC  program.  Section  3.3.1),  laboratories 


should  attain  an  overall  precision  of  25%. 
For  CDB  samples  with  concentrations  less 
than  2  txg/l.  a  target  precision  of  40%  is 
acceptable,  while  precisions  of  20%  should 
be  achievable  for  CDU  concentrations  greater 
than  2  jig/1.  Although  these  values  are  more 
stringent  than  those  observed  in  the  CTQ 
Interlaboratory  program  reported  by  Webbfir 
(1988),  they  are  well  within  iimiu  expected 
to  be  achievable  for  the  method  as  reported 
by  Stoeppler  and  Brandt  (1980). 

5.2.8.3     QuaJity  assurance/quality  control 
Commercial  laboratories  providing  CDU 
determinations  should  adopt  an  internal  QA/ 
QC  program  that  Incorporates  the  following 
components:  Strict  adherence  to  the  selected 
method,  including  calibration  requirements; 
r»»gular  incorpxiration  of  QC  samples  during 
actual  runs;  a  protocol  for  corrective  actions, 
and  documentation  of  such  actions;  and. 
participation  in  an  interlaboratory 
proficiency  program.  Note  that  the 
nonmandatory  program  presented  In 
Attachment  1  as  an  example  of  an  acceptable 
QA/QC  program,  is  based  on  using  the 
Pruszkowska  method  for  CDU  analysis. 
Should  an  alternate  method  be  adopted  by  a 
laboratory,  the  laboratory  should  develop  a 
QA/QC  program  equivalent  to  the 
nonmandatory  program,  and  which  satisfies 
the  provisions  of  Section  3.3.1. 

5.3    Monitoring  P-2-Microgk)bulin  in  Urine 
(B2MU) 

As  indicated  in  Section  4.3,  B2MU  appears 
to  be  the  best  of  several  small  proteins  that 
may  be  monitored  as  early  indicatora  of 
cadmium-induced  renal  damage.  Several 
analjrtic  techniques  are  available  for 
measuring  B2M. 

5.3.1     Units  of  B2MU  Measurement 

Procedures  adopted  for  reporting  B2MU 
levels  are  not  uniform.  In  these  guidelines, 
OSHA  recommends  that  B2MU  levels  be 
reported  as  ^g/g  CRTU.  similar  to  reporting 
CDU  concentrations.  Reporting  BZMU 
normalized  to  the  concentration  of  CRTU 
requires  an  additional  analytical  process 
beyond  the  analysis  of  B2M:  Independent 
analysis  for  creatinine  so  that  results  may  be 
reported  as  a  ratio  of  the  B2M  and  creatinine 
concentrations  found  in  the  urine  sample. 
Consequently,  the  overall  quality  of  the 
analysis  depends  on  the  combined 
performance  on  these  2  analyses.  The 
analysis  used  for  B2MU  determinations  is 
described  in  terms  of  ng  B2M/1  urine,  with 
analysis  of  creatinine  addressed  separately. 
Techniques  used  to  measure  creatinine  are 
provided  in  Section  5.4.  Note  that  Section 
3.3.3  provides  techniques  for  deriving  the 
value  of  B2M  as  function  of  CRTU.  ard  the 
confidence  limits  far  independent 
measurements  of  B2M  and  CRTU. 

5.3.2    Analytical  Techniques  Used  to 
Monitor  B2MU 

One  of  the  earli»?8t  tests  used  to  me.88ure 
B2MU  was  the  radial  Immu.Todiffusion 
technique.  This  technique  is  a  simple  and 
specific  method  for  identification  and 
quantitation  of  a  number  of  proteins  found  in 
human  serum  and  other  body  fluids  when 
the  protein  is  not  readily  differentiated  by 
standard  electrophoretic  procedures.  A 
quantitative  relationship  exists  between  the 
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concentration  of  a  protein  deposited  in  a  well 
that  is  cut  into  a  thin  agarose  layer  containing 
the  corresponding  monosp>ecific  antiserum, 
and  the  distance  that  the  resultant  complex 
diffuses. 

The  wells  are  filled  with  an  unknown 
serum  and  the  standard  (or  control],  and 
incubated  in  a  moist  environment  at  room 
temperature.  Ai^er  the  optimal  p>oint  of 
diffusion  has  been  reached,  the  diameters  of 
the  resulting  precipition  rings  are  measured. 
The  diameter  of  a  ring  is  related  to  the 
concentration  of  the  constituent  substance. 
For  B2MU  determinations  required  in  the 
medical  monitoring  program,  this  method 
requires  a  process  that  may  be  insufficient  to 
concentrate  the  protein  to  levels  that  are 
required  for  detection. 

Radioimmunoassay  (RIA)  techniques  are 
used  widely  in  immunologic  assays  to 
measure  the  concentration  of  antigen  or 
antibody  in  body-fluid  samples.  RIA 
procedures  are  based  on  competitive-binding 
techniques.  If  antigen  concentration  is  being 
measured,  the  principle  underlying  the 
procedure  is  that  radioactive-labeled  antigen 
competes  with  the  sample's  unlabeled 
antigen  for  binding  sites  on  a  known  amount 
of  immobile  antibody.  When  these  3 
components  ara  present  in  the  system,  an 
, equilibrium  exists.  This  equilibrium  is 
followed  by  a  separation  of  the  &ee  and 
bound  forms  of  the  antigen.  Either  free  or 
bound  radioactive-labeled  antigen  can  be 
assessed  to  determine  the  amount  of  antigen 
in  the  sample.  The  analysis  is  performed  by 
measuring  the  level  of  radiation  emitted 
either  by  the  bound  complex  following 
removal  of  the  solution  containing  the  free 
antigen,  or  by  the  isolated  solution 
containing  the  resid<jal-fr«e  antigen.  The 
main  advantage  of  the  RIA  method  is  the 
extreme  sensitivity  of  detection  for  emitted 
radiation  and  the  corresponding  ability  to 
detect  trace  amounts  of  antigen. 
Additionally,  large  numbers  of  tests  can  be 
performed  rapidly. 

The  enzyme-linked  immunosortjent  assay 
(ELISA)  techniques  are  similar  to  RIA 
techniques  except  that  nonradioactive  labels 
are  employed.  This  techniqtie  is  safe,  speciflc 
and  rapid,  and  is  nearly  as  sensitive  as  RIA 
techniques.  An  enzyme-labeled  antigen  is 
used  in  the  immunologic  assay:  the  labeled 
antigen  detects  the  presence  and  quantity  of 
unlabeled  antigen  in  the  sample.  In  a 
representative  ELISA  test,  a  plastic  plate  is 
coated  with  antibody  (e.g.,  antibody  to  B2M1. 
The  antibody  reacts  with  antigen  (B2M)  in 
the  urine  and  forms  an  antigen-antibody 
complex  on  the  plate.  A  second  anti-B2M 
antibody  (i.e.,  labeled  with  an  enzyme)  is 
added  to  the  mixt\ire  and  forms  an  antibody- 
antigen-antibody  complex.  Enzyme  activity  is 
measured  spectmphotometrically  after  the 
addition  of  a  specific  chromogenic  substrate 
which  is  activated  by  the  bound  enzyme.  The 
results  of  a  typical  test  are  calculated  by 
comparing  the  spectrophotometric  reading  of 
a  serum  sample  to  that  of  a  control  or 
reference  serum.  In  general,  these  procedures 
are  faster  and  require  less  laboratory  work 
than  other  methods. 

In  a  fluorescent  ELISA  technique  (such  as 
the  one  emplo>"ed  in  the  Pharmacia  Delphia 
test  for  B2M},  the  labeled  enzyme  is  bound 


to  a  strong  fluorescent  dye.  In  the  Pharmacia 
Delphia  test,  an  antigen  bound  to  a 
fluorescent  dye  competes  with  unlabeled 
antigen  in  the  sample  for  a  predetermined 
amount  of  specific,  immobile  antibody.  Once 
equilibrium  is  reached,  the  immobile  phase 
is  removed  from  the  labeled  antigen  in  the 
sample  solution  and  washed;  an 
enhancement  solution  then  is  added  that 
liberates  the  fluorescent  dye  from  the  bound 
antigen-antibody  complex.  The  enhancement 
solution  also  contains  a  chelate  that 
complexes  with  the  fluorescent  dye  in 
solution:  this  complex  increases  the 
fluorescent  properties  of  the  dye  so  that  it  is 
easier  to  detect 

To  determine  the  quantity  of  B2M  in  a 
sample  using  the  Pharmacia  Delphia  test,  the 
intensity  of  the  fluorescence  of  the 
enhancement  solution  is  measured.  This 
intensity  is  proportional  to  the  concentration 
of  labeled  antigen  that  bound  to  the  immobile 
antibody  phase  during  the  initial  competition 
with  unlabeled  antigen  trom  the  sample. 
Consequently,  the  intensity  of  the 
fluorescence  is  an  inverse  function  of  the 
concentration  of  antigen  (B2M)  in  the 
original  sample.  The  relationship  between 
the  fluorescence  level  and  the  B2M 
concentration  in  the  sample  is  determined 
using  a  series  of  graded  standards,  and 
extrapolating  these  standards  to  find  the 
concentration  of  the  unknown  sample. 

5.3.3  Methods  Developed  for  B2MU 
Determinations 

B2MIJ  usually  is  measured  by 
radioimmunoassay  (RIA)  or  enzyme-linked 
immunosorbent  assay  (BUSA);  however, 
other  methods  (including  gel  electrophoresis, 
radial  immunodiffusion,  and  nephelometric 
assays)  also  have  been  described  (Schardun 
and  van  Epps  1987).  RIA  and  ELISA  methods 
are  preferred  because  they  are  sensitive  at 
concentrations  as  low  as  micrograms  per 
liter,  require  no  concentration  processes,  are 
highly  reliable  and  use  only  a  small  sample 
volume. 

Based  on  a  survey  of  the  literature,  the 
EUSA  technique  is  recommended  for 
monitoring  B2MU.  While  RIAs  provide 
greater  sensitivity  (typically  about  1  (ig/1. 
Evrin  et  al.  1971).  they  depend  on  the  use  of 
radioisotopes;  use  of  radioisotopes  requires 
adherence  to  rules  and  regulations 
established  by  the  Atomic  Energy 
Commission,  and  necessitates  an  expensive 
radioactivity  counter  for  testing. 
Radioisotopes  also  have  a  relatively  short 
haif-life.  which  corresponds  to  a  reduced 
shelf  life,  thereby  increasing  the  cost  and 
complexity  of  testing.  In  contrast,  ELISA 
testing  can  be  performed  on  routine 
laboratory  spectrophotometers,  do  not 
necessitate  adherence  to  additional  rules  and 
regulations  governing  the  handling  of 
radioactive  substances,  and  the  test  kits  have 
long  shelf  lives.  Further,  the  range  of 
sensitivity  commonly  achieved  by  the 
recommended  EUSA  test  (i.e.,  the  Pharmacia 
Delphia  test)  is  approximately  100  ^g/I 
(Pharmacia  1990),  which  is  sufficient  for 
monitoring  B2MU  levels  resulting  from 
cadmium  exposure.  Based  on  the  studies 
listed  in  Table  9  (Section  5.3.7),  the  average 
range  of  B2M  concentrations  among  the 
general,  nonexposed  population  falls 


between  60  and  300  |ig/g  CRTU.  The  upper 
95th  percentile  of  distributions,  derived  from 
studies  in  Table  9  which  reported  standard 
deviations,  range  between  180  and  1,140  (ig/ 
g  CRTU.  Also,  the  Pharmacia  Delphia  test 
currently  is  the  most  widely  used  test  for 
assessing  B2MU. 

5.3.4  Sample  Collection  and  Handling 

As  with  CDB  or  CDU,  sample  collection 
procedures  are  addressed  primarily  to 
identify  ways  to  minimize  the  degree  of 
variability  introduced  by  sample  collection 
during  medical  monitoring.  It  is  unclear  the 
extent  to  which  sample  collection  contributes 
to  B2MU  variability.  Sources  of  variation 
include  time-of-day  effects,  the  interval  since 
consuming  liquids  and  the  quantity  of 
liquids  consumed,  and  the  introduction  of 
external  contamination  during  the  collection 
process.  A  special  problem  unique  to  B2M 
sampling  is  the  sensitivity  of  this  protein  to 
degradation  under  acid  conditions  commonly 
found  in  the  bladder.  To  minimize  this 
problem,  strict  adherence  to  a  sampling 
protocol  is  recommended.  The  protocol 
should  include  provisions  for  normalizing 
the  conditions  under  which  the  urine  is 
collected.  Qearly,  it  is  important  to  minimize 
the  interval  urine  spends  in  the  bladder.  It 
also  is  recommended  that  every  effort  be 
made  to  collect  samples  during  the  same  time 
of  day. 

Collection  of  urine  samples  for  biological 
monitoring  usually  is  performed  using  "spot" 
(i.e.,  single-void)  urine.  Logistics  and  sample 
integrity  become  problems  when  efforts  are 
made  to  collect  urine  over  extended  periods 
(e.g.,  24  hrs).  Unless  single-void  urines  are 
used,  numerous  opportunities  exist  for 
measurement  error  because  of  poor  control 
over  sample  collection,  storage  and 
environmental  contamination. 

To  minimize  the  interval  that  sample  urine 
resides  in  the  bladder,  the  following  adaption 
to  the  "spot"  collection  procedure  is 
recommended:  Tlie  bladder  should  be 
emptied  and  then  a  large  glass  nf  water 
should  be  consumed:  the  sample  then  should 
be  collected  within  an  hour  afrer  the  water 
is  consumed. 

5.3.5  Best  Achievable  Performance 

The  best  achievable  performance  is 
assumed  to  be  equivalent  to  the  performance 
reported  by  the  manubcturers  of  the 
Pharmacia  Delphia  test  kits  (Pharmacia 
1990).  According  to  the  insert  that  comes 
with  these  kits,  QC  results  should  be  within 
±2  SDs  of  the  mean  for  each  control  sample 
tested;  a  CV  of  less  than  or  equal  to  5.2% 
should  be  maintained.  The  total  CV  reported 
for  test  kits  is  less  than  or  equal  to  7.2%. 

5.3.6  General  Method  Performance 

Unlike  analyses  for  CDB  and  CDU,  the 
Pharmacia  Delphia  test  is  standardized  in  a 
commercial  kit  that  controls  for  many 
sources  of  variation.  In  the  absence  of  data 
to  the  contrary,  it  is  assumed  that  the 
achievable  performance  reported  by  the 
manufacturer  of  this  test  kit  will  serve  as  an 
achievable  performance  objective.  The  CTQ 
proficiency  testing  program  for  B2MU 
analysis  is  expected  to  use  the  performance 
parameters  deflned  by  the  test  kit 
manufacturer  as  the  basis  of  the  B2MU 
proficiency  testing  program. 
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Note  that  results  reported  for  the  test  kit 
are  expressed  In  terms  of  |ig  B2M/1  of  urine, 
and  have  not  been  adjusted  for  creatinine. 
The  indicated  performance,  therefore,  is  a 
measure  of  the  performance  of  the  B2M 
portion  of  the  analyses  only,  and  does  not 
include  variation  that  may  have  been 
introduced  during  the  analysis  of  creatinine. 
5  3.7    Observed  B2MU  Concentrations 

As  indicated  in  Section  4.3,  the 
concentration  of  B2MU  may  serve  as  an  early 
indicator  of  the  onset  of  kidney  damage 
associated  with  cadmium  exposure. 

5.3.7.1    Range  of  B2MU  Concentrations 
Among  Unexposed  Samples 

Most  of  the  studies  listed  In  Table  9  report 
B2MU  levels  for  those  who  were  not 
occupationally  exposed  to  cadmium.  Studies 


noted  in  the  second  column  of  this  table 
(which  contain  the  footnote  "d")  reported 
B2MU  concentrations  among  cadmium- 
exposed  workers  who.  nonetheless,  showed 
no  signs  of  proteinuria.  These  latter  studies 
are  included  in  this  table  because,  as 
indicated  in  Section  4.3,  monitoring  B2MU  is 
intended  to  provide  advanced  warning  of  the 
onset  of  kidney  dysfunction  associated  with 
cadmium  exposure,  rather  than  to  distinguish 
relative  exposure.  This  table,  therefore, 
indicates  the  range  of  B2MU  levels  observed 
among  those  who  had  no  symptoms  of  renal 
dysfunction  (including  cadmium-exposed 
workers  with  none  of  these  symptoms). 

To  the  extent  possible,  the  studies  listed  in 
Table  9  provide  geometric  means  and 
geometric  standard  deviations  for 
measurements  among  the  groups  defined  in 


each  study.  For  studies  reprating  a  geometric 
standard  deviation  along  with  a  mean,  the 
lower  and  upper  95th  percentile  for  these 
distributions  were  derived  and  reported  in 
the  table. 

The  data  provided  from  15  of  the  19 
studies  listed  in  Table  9  indicate  that  the 
geometric  mean  concentration  of  B2M 
observed  among  those  who  were  not 
occupationally  exposed  to  cadmium  is  70- 
170  ng/g  CRTlt.  Data  from  the  4  iwmaining 
studies  Indicate  that  exposed  wwkers  who 
exhibit  no  signs  of  proteinuria  show  mean 
B2MU  levels  of  60-300  ng/g  CRTU  B2MU 
values  in  the  study  by  Thun  et  al.  (1989). 
however,  appear  high  in  comparison  to  the 
other  3  studies. 


TJABLE  9.-B-2-MrcROGL06UUN  COf^CENTRATIONS  OBSERVED  IN  URWE  AMONG  THOSE  NOT  OCCUPATKJNALLY  EXPOSED 

TO  CAOMfUM 


Study  No. 


1  . 

2  . 

3  . 

4  . 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17  . 
■18  , 
19  . 


No.  in  study 


-t— 


•••••••^•^•■•(•H 


133  m* 
161  f  .. 

10  _ 

203  

9  „... 

470  

1,000«  .. 
87  

10  

59  „ 

8  

34  

41  m 

35"  

31  <• 

36 «  

18-  _..".'" 

32* 

18  <•  " 


Geometric 
mean 


HSmO'S' 

146  HQ/Q* , 

84»»9'9 

76  n9/\ 

103n9/g  

86|t9/L  

68.1  ^9^Cr^ 

71  H9^'  

0.073  mQ/24h  .. 
156>ig/g  

llSuS'g  

79jig/g  


67.. 

63_ 

77« 

130 

122 

295 


Geometric 
standard  devi- 
ation 


4.03 
3.11 


1.9 

3.1  m  &  f 


Lower  95th  per- 
centile of  dis- 
tribution* 


12 
23 


Upper  95th  per- 
centile of  cte- 
tributjon* 


I.U 


30jig/1  

<  10  ngfgr  Or" 
7» „ 


130 


1.140  ^;^g<= 
940|i9(ig«  ... 


250  iigfl.  

320  ilQ/QT  Ct" 
200" 


RefererKe 


180 


1.4 


170 


400)ig/grCr^ 


510 


IshizaU  e(  ai.  1969. 
IshizaU  e(  ei.  1989. 
EWs  at  al.  1983. 
Stewart  and  Hughes  1981. 
Chia  et  al.  1989. 
Kjettstrom  tn  al.  1977. 
Kowal  1983. 
Buchet  et  al.  1980. 
Evnn  et  al.  1971. 
Mason  et  al.  1988. 
Iwao  et  aL  1980. 
WibowoetaL  1962. 
Faick  et  at.  1983. 
RoelsataL  1991. 
FtoelsetaL  1991. 
Mikscheetal.  1981. 
Kawadaatal.  1989. 
Kawada  et  al.  l{ 
Thun  et  al.  1989. 


•—Based  on  an  assumed  tognonrnal  cflstribution 
b— m  -  mates,  f  -  females. 

*=^2^nSlSS'iSS:,*SSL"^     "^  ''^  P^P^'^  "^  '^'  ^•l'^  ^  70  y««  o.  age.  value,  reported  m  ^. 
e— 482  tsmales,  484  male. 

tS25!5S5t?2dr^  ■  ""^  ^^  ^-  '«™^  -  "3  ^9  cr. 

t— Aitthmefc  mean. 

i—Geome«ric  standard  error.  " 

•«-^P^rW%  tolerance  Hmte:  tor  Fak*  INS  Is  based  on  Ihe  24  hour  urine  sample. 

p-Expoeed  synlhetk:  resin  and  pigment  workers  without  protekHirla;  Cadmium  m  urine  levels  up  to  10  »ig/g  Cr. 


If  this  study  is  removed.  B2MU  levels  for 
those  who  are  not  occupationally  exposed  to 
cadmium  are  similar  to  B2MU  levels  found 
among  cadmium-exposed  workers  who 
exhibit  no  signs  of  kidney  dysfunction. 
Although  the  mean  is  hi^  in  the  study  by 
Thun  et  al..  the  range  of  measurements 
reported  in  this  study  is  witidn  the  ranges 
reported  for  the  other  studies. 

Detomining  a  reasonable  upper  limit  fitjm 
the  range  of  B2M  concentrations  observed 
among  tboae  who  do  not  exhibit  signs  of 
proteinuria  is  problematk:.  Elevated  B2MU 
levels  an  ataong  the  signs  used  to  define  the 


onset  of  kidney  dysfunction.  Without  access 
to  the  raw  data  frtim  the  studies  listed  in 
Table  9,  it  is  necessary  to  rely  on  reported 
standard  deviations  to  estimate  an  upper 
limit  for  normal  B2MU  concentrations  (i.e  , 
the  upper  95th  percentile  for  the 
distributions  measured).  For  the  8  studies 
reporting  a  geometric  standard  deviation,  the 
upper  95th  percentiles  for  the  distributions 
are  1 80-1 140  Hg/g  CRTU.  These  values  are  In 
general  agreement  with  the  upper  95th 
percentile  for  the  distribution  (i.e.,  631  ^g/g 
CRTU)  reported  by  Buchet  et  al.  (1 980). 
These  upper  limits  also  appear  to  be  in 


general  agreement  with  B2MU  vahies  (i.e., 
100-690  tig/g  CRTU)  reported  as  the  normal 
upper  limit  by  Iwao  et  al.  (1980).  Kawada  et 
al.  (1989).  Wibowo  et  al.  (1982),  and 
Schardun  and  van  Epps  (1987).  These  values 
must  be  compared  to  levels  reported  among 
those  exhibiting  kidney  dysfunction  to  define 
a  threshold  level  far  kidney  dysfunction 
related  to  cadmium  exposure. 

5.3.7.2    Range  of  B2MU  Concentrations 
Among  Exposed  Worken 
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Table  10. — B-2-Micrcx3lobulin  Concentrations  Observed  in  Urine  Among  Occupationally-Exposed  workers 


N 

ConcentoBtion  of  B-2-Microglobultn  In  urine 

Study  No. 

Geo- 

n^etric 
mean 
(Mg/9)' 

Geom 
stddev 

L  95%  Of 
range  " 

U  95%  Of 
range  " 

Reference 

1 

2  

3  

1.42 

4 

1.75 

4 

33 

65 

148 

37 

«45 

MO 

«11 

M2 

«8 

•^23 

10 

34 

=  15 

160 
260 

210 

210 
5.700 
M80 

160 
3.300 
6.100 
3,9C0 

300 

7.400 

"1.800 

690 

71 

4,700 

6.19 
6.50 

8.1 

12 

3.300 
5.600 

Ishizakj  et  al.,  1989. 
Ishizaid  eta!..  1989. 
Ellis  etal.,  1983. 

4  „ 

Chiaet  ai .  1989. 

5  

6  

6.49 

"300 
'110 
17 
"310 
'650 
"710 

"98,000 
'280 
1.500 
"89.000 
'57.000 
"15.000 

KjellstrofTi  et  al..  1977. 
Buchet  etal..  1960. 

8  Z"ZZZZIZ!ZZZZZZZZ". 

9 „ 

10  „ 

11    ; 

3.90 
8.7 
5.99 
2.96 

Kenzaburo  el  al..  1979. 
Mason  et  al.,  1968. 
Faick  etal..  1983. 
Eltnder  et  al..  1985. 
Roets  etal..  1991. 

12  „ 

. 

Roelsetal..  1991. 

13 

Roels  et  al.,  1989. 

14  „„ 

Iwao  et  al..  1980. 

15  

Wibowo  etal..  1982. 

16  

6.49 

"590 

"93.000 

Thun  et  al..  1989. 

*  Unless  ottierwise  stated. 
"Based  on  an  assumed  logrvymal  distribution. 

'^  Among  workers  diagrx>sed  as  having  rer^al  dysfunction;  for  Eliryjer  this  means  p  2  levels  greater  ttian  300  micrograms  per  gram  creatinine 
iQ/gf  Cr);  for  Roels,  IS^I,  range  =  31  -  35,  170  »ig^gr  Cr  and  geometric  mean  =  63  among  healttiy  wori<ers:  for  Mason  ^j  >  300  ^g/gr  Cr. 
'Based  on  a  detailed  review  of  the  data  by  OSHA. 
*Arthn>etlc  mean. 
'Reported  in  the  study. 
'Retired  workers. 
"  1,800  jtgPi/gr  Cr  for  first  survey;  second  survey  =  1,600;  third  survey  =  2,600;  fourth  survey  =  2,600;  fifth  survey  =  2.600. 


Table  10  presents  results  from  studies 
reporting  B2MU  detenninations  among  those 
occupationally  exposed  to  cadmium  in  the 
work  place;  in  some  of  these  studies,  kidney 
djrsfunction  was  observed  among  exf)osed 
workers,  while  other  studies  did  not  make  an 
effort  to  distinguish  among  exposed  workers 
based  on  kidney  dysfunction.  As  with  Table 
9,  this  table  provides  geometric  means  and 
geometric  standard  deviations  for  the  grou{>s 
defined  In  each  study  if  available.  For  studies 
reporting  a  geometric  standard  deviation 
along  with  a  mean,  the  lower  and  upper  95th 
percentiles  for  the  distributions  are  derived 
and  reported  in  the  table. 

The  data  provided  in  Table  10  indicate  that 
the  mean  B2MU  concentration  observed 
among  workers  experiencing  occupational 
exposiue  to  cadmium  (but  with  undefined 
levels  of  proteinuria)  is  160-7400  ng/g  CRTU. 
One  of  these  studies  reports  geometric  means 
lower  than  this  range  (i.e.,  as  low  as  71  \ig/ 
gCRTU).  an  explanation  for  this  wide  spread 
In  average  concentrations  is  not  available. 

Seven  of  the  studies  listed  in  Table  10 
report  a  range  of  B2MU  levels  among  tl-.ose 
diagnosed  as  having  renal  dysfunction.  As 
indicated  in  this  tuble,  renal  dysfunction 
(proteinuria]  is  defined  in  several  of  these 
studies  by  B2MU  levels  in  excess  of  300  pg/ 
gCRTU  (see  footnote  "c"  of  Table  10); 
therefore,  the  range  of  B2MU  levels  observed 
in  the.^  studies  is  a  function  of  the 
operational  definition  used  to  identif>'  those 
with  renal  dysfunction.  Nevertheless,  a 
B2MU  level  of  3C>0  j*g/g  CRTL'  appears  to  be 
a  meaningful  threshold  for  identifying  those 
having  early  si^ns  of  kidney  damage.  While 
levels  much  higher  than  300  ng/g  CRTU  have 


been  observed  among  those  with  renal 
dysfunction,  the  vast  majority  of  those  not 
occupationally  exposed  to  cadmium  exhibit 
much  lower  B2MU  concentrations  (see  Table 
9).  Similarly,  the  vast  majority  of  workers  not 
exhibiting  renal  dysfunction  are  found  to 
have  levels  below  300  ^g/g  CRTU  (Table  9). 

The  300  ng/g  CRTU  level  for  B2MU 
proposed  in  the  above  paragraph  has  support 
among  researchers  as  the  threshold  level  that 
distinguishes  between  cadmium-exposed 
workers  with  and  without  kidney 
dysfunction.  For  example,  in  the  guide  for 
physicians  who  must  evaluate  cadmium- 
exposed  workers  written  for  the  Cadmium 
Council  by  Dr.  Lauwerys.  levels  of  B2M 
greater  than  200-300  ng/g  CRTU  are 
considered  to  require  additional  medical 
evaluation  for  kidney  dysfunction  (exhibit  8- 
447.  OSHA  docket  H057A).  The  most  widely 
used  test  for  m^^asuring  B2M  (i.e.,  the 
Pharmacia  Delphia  test)  defines  B2MU  levels 
above  300  (ig/1  as  abnormal  (exhibit  L-140- 
1.  OSHA  docket  HC57 A). 

Dr.  Elinder.  chairman  of  the  EJepartment  of 
Nephrology  at  the  Karolinska  Institute, 
testified  at  the  hearings  on  the  proposed 
cadmium  rule.  According  to  Dr.  Elinder 
(exhibit  L-140-45.  OSHA  docket  H057A),  the 
normal  concentration  of  B2MU  has  been  well 
documented  (E\Tin  and  Wibell  1972; 
Kjeilstrom  et  al.  1977a;  Elinder  et  al.  1978, 
1983;  Buchet  et  al.  1980;  lawaid  et  al.  1983; 
Kuwal  and  Zirkes.  1983).  Elinder  stated  that 
the  upper  95  or  97.5  percentiles  for  B2MU 
among  those  without  tubular  dysfunction  is 
below  300  ug/g  CRTU  (Kjeilstrom  et  al. 
1977a;  Buchet  et  al.  1980;  Kowal  and  Zirkes. 


1983).  Elinder  defined  levels  of  B2M  above 
300  jig/gCRTU  as  "slight"  proteinuria. 

5.3.8    Conclusions  and  Recommendations 
for  B2MU 

Based  on  the  above  evaluation,  the 
following  recommendations  are  made  for  a 
B2MU  proficiency  testing  program.  Note  that 
the  following  discussion  addresses  only 
sampling  and  analysis  for  B2MU 
determinations  (i.e.,  to  be  reported  as  an 
unadjusted  \ig  B2M/I  urine).  Normalizing  this 
result  to  creatinine  requires  a  second  analysis 
for  CRTU  (see  Section  5.4)  so  that  the  ratio 
of  the  2  measurements  can  be  obtained. 

5.3.8.1  Recommended  method 

The  Pharmacia  Delphia  method  (Pharmacia 
1990)  should  be  adopted  as  the  standard 
method  for  B2MU  determinations. 
Laboratories  may  adopt  alternate  methods, 
but  it  is  the  responsibility  of  the  laboratory 
to  demonstrate  that  alternate  methods 
provide  results  of  comparable  quality  to  the 
Pharmacia  Delphia  method. 

5.3.8.2  Data  quality  objectives 

The  following  data  qualify  objectives 
should  facilitate  interpretation  of  analytical 
results,  and  5hould't)e  achievable  based  on 
the  above  evaluation. 

Limit  of  Detection.  A  limit  of  100  jig/1  urine 
should  be  achievable,  although  the  insert  to 
the  test  kit  (Pharmacia  1990)  cites  a  detection 
limit  of  150  jig'l;  private  conversations  with 
representatives  of  Pharmacia,  however, 
indicate  that  the  lower  limit  of  100  |xg/l 
should  be  achievable  provided  an  additional 
standard  of  100  ngfl  B2M  is  run  with  the 
other  standards  to  derive  the  calibration 
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curve  (Section  3.3.1.1).  The  lower  detection 
limit  is  desirable  due  to  the  proximity  of  this 
detection  limit  to  B2MU  values  defined  for 
the  cadmium  medical  monitoring  program. 

i^ccurticy.  Because  results  from  an 
interlaboralory  proficiency  testing  program 
are  not  available  currently,  it  is  difficult  to 
define  an  achievable  level  of  accuracy.  Given 
the  general  performance  parameters  defined 
by  the  insert  to  the  test  kits,  however,  an 
accuracy  of  ±15%  of  the  target  value  appears 
achievable. 

Due  to  the  low  levels  of  B2MU  to  be 
measured  generally,  it  is  anticipated  that  the 
analysis  of  creatinine  will  contribute 
relatively  little  to  the  overall  variability 
observed  among  crcatinine-normalized 
B2MU  levels  (see  Section  5.4).  The  initial 
level  of  accuracy  for  reporting  B2MU  levels 
under  this  program  should  be  set  at  ±15%. 

Precisian.  Based  on  precision  data  reported 
by  Pharmacia  (1990),  a  precision  value  (i.e.. 
CV)  of  5%  should  be  achievable  over  the 
defined  range  of  the  analyte.  For  internal  QC 
samples  (i.e.,  recommended  as  part  of  an 
internal  QA/QC  program.  Section  3.3.1), 
laboratories  should  attain  precision  near  5% 
over  the  range  of  concentrations  measured. 
5  3.8.3    Quality  assurance/quality  control 

Commercial  laboratories  providing 
measurement  of  B2MU  should  adopt  an 
infernal  QA/QC  program  that  incorporates 
the  following  components:  Strict  adherence 
to  the  Phannacia  Delphia  method,  including 
calibratiort  requirements;  regular  use  of  QC 
samples  during  routine  runs;  a  protocol  for 
corrective  actions,  and  documentation  of 
these  actions;  and.  participation  in  an 
interlaboralory  proficiency  program. 
Procedures  that  may  be  used  to  address 
internal  QC  requirements  are  presented  in 
Attachment  1  Due  to  differences  between 
analyses  for  B2MU  and  CDB/CDU,  specific 
values  presented  in  Attachment  1  may  have 
to  be  modified.  Other  components  of  the 
program  (including  characterization  runs), 
however,  can  be  adapted  to  a  program  for 
B2MU. 

5.4     Monitoring  Creatinine  in  Urine  (CRTU) 

Because  CDU  and  B2MU  should  be 
reported  relative  to  concentrations  of  CRTU, 
these  concentrations  should  be  determined  in 
addition  CDU  and  B2MU  determinations. 

5.4.1  Units  of  CRTU  Measurement 

CDU  should  be  reported  as  »ig  Cd/g  CRTU, 
while  B2MU  should  be  reported  as  >ig  B2M/ 
g  CRTU.  To  derive  the  ratio  of  cadmium  or 
B2M  to  creatinine,  CRTU  should  be  reported 
in  units  of  g  crtn/1  of  urine.  Depending  on  the 
analytical  method,  it  may  be  necessary  to 
convert  results  of  creatinine  determinations 
accordingly. 

5.4.2  Analytical  Techniques  Used  to 
Monitor  CRTU 

Of  the  techniques  available  for  CRTU 
determinations,  an  absorbance 
spectrophotometric  technique  and  a  high- 
performance  liquid  chromatography  (HPLC) 
technique  are  identified  as  acceptable  in  this 
protocol. 

5.4.3  Methods  Developed  for  CRTU 
Determinations 

CRTU  analysise  performed  in  support  of 
either  CDU  or  B2MU  determinations  should 


be  performed  using  either  of  the  following  2 
methods: 

1.  The  Du  Pont  method  (i.e.,  Jaffa  method), 
in  which  creatinine  in  a  sample  reacts  with 
picrate  under  alkaline  conditions,  and  the 
resulting  red  chromophore  is  monitored  (at 
510  nm)  for  a  fixed  interval  to  determine  the 
rate  of  the  reaction;  this  reaction  rate  is 
proportional  to  the  concentration  of 
creatinine  present  in  the  sample  (a  copy  of 
this  method  is  provided  in  Attachment  2  of 
this  protocol);  or, 

2.  The  OSHA  SLC  Technical  Center 
(OSLTC)  method,  in  which  creatinine  in  an 
aliquot  of  sample  is  separated  using  an  HPLC 
column  equipped  with  a  UV  detector;  the 
resulting  peak  is  quantified  using  an 
electrical  integrator  (a  copy  of  this  method  is 
provided  in  Attachment  3  of  this  protocol). 

5.4.4  Sample  Collection  and  Handling 
CRTU  samples  should  be  segregated  from 

samples  collected  for  CDU  or  B2MU  analysis. 
Sample-collection  techniques  have  been 
described  under  Section  5.2.4.  Samples 
should  be  preserved  either  to  stabilize  CDU 
(with  HNO,)  or  B2.MU  (with  NaOH).  Neither 
of  these  procedures  should  adversely  affect 
CRTU  analysis  (see  Attachment  3). 

5.4.5  General  Method  Performance 

Data  bom  the  OSLTC  indicate  that  a  CV  of 
5%  should  be  achievable  using  the  OSLTC 
method  (Septon,  L  private  communication). 
The  achievable  accuracy  of  this  method  has 
not  been  determined. 

Results  reported  in  surveys  conducted  by 
the  CAP  (CAP  1991a,  1991b  and  1992) 
indicate  that  a  CV  of  5%  is  achievable.  The 
accuracy  achievable  for  CRTU 
determinations  has  not  been  reported. 

Laboratories  performing  creatinine  analysis 
under  this  protocol  should  be  CAP  accredited 
and  should  be  active  participants  in  the  CAP 
surveys. 

5.4.6  Observed  CRTU  Concentrations 
Published  data  suggest  the  range  of  CRTU 

concentrations  is  1.0-1.6  g  in  24-hour  urine 
samples  (Harrison  1987).  These  values  are 
equivalent  to  about  1  g/1  urine. 

5.4.7  Conclusions  and  Recommendations 
for  CRTU 

5.4. 7.  J     Recommended  method 

Use  either  the  Jaffe  method  (Attachment  2) 
or  the  OSLTC  method  (Attachment  3). 
Alternate  methods  may  be  acceptable 
provided  adequate  performance  is 
demonstrated  in  the  CAP  program. 

5.4.7.2    Data  quality  objectives 

Limit  of  Detection.  This  value  has  not  been 
formally  defined;  however,  a  value  of  0.1  g/ 
I  urine  should  be  readily  achievable. 

Accuracy.  This  value  has  not  been  defined 
formally;  accuracy  should  be  sufficient  to 
retain  accreditation  from  the  CAP. 

P.-ecision.  A  CV  of  5%  should  be 
achievable  using  the  recommended  methods. 
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Attachment  1:  Nonmandatory  Protocol  for  an 
Internal  Quality  Assurance/Quality  Control 
Program 

The  following  is  an  example  of  the  type  of 
internal  quality  assurance/quality  control 
program  that  assures  adequate  control  to 
satisfy  OSHA  requirements  under  this 
protocol.  However,  other  approaches  may 
also  be  acceptable.  As  indicated  in  Section 
3.3.1  of  the  protocol,  the  QA/QC  program  for 
CDB  and  CDU  should  address,  at  a  minimum, 
the  following: 

•  calibration; 

•  establishment  of  control  limits; 

•  internal  QC  analyses  and  maintaining 
control;  and 

•  corrective  action  protocols. 


This  illustrative  program  Includes  both 
initial  characterization  runs  to  establish  the 
performance  of  the  method  and  ongoing 
analysis  of  quality  control  samples 
intermixed  with  compliance  samples  to 
maintain  control. 

Calibration 

Before  any  analytical  runs  are  conducted, 
the  analytic  instrument  must  be  calibrated. 
This  is  to  be  done  at  the  begiiming  of  each 
day  on  which  quality  control  samples  and/ 
or  compliance  samples  are  run.  Once 
calibration  is  established,  quality  control 
samples  or  compliance  samples  may  be  run. 
Regardless  of  the  type  of  samples  run.  every 
fifth  sample  must  be  a  standard  to  assure  that 
the  calibration  is  holding. 

Calibration  is  defined  as  holding  if  every 
standard  is  within  plus  or  minus  (±)  15%  of 
its  theoretical  value.  If  a  standard  is  more 
than  plus  or  minus  15%  of  iu  theoretical 
value,  then  the  run  is  out  of  control  due  to 
calibration  error  and  the  entire  set  of  samples 
must  either  be  reanalyzed  after  recalibrating 
or  results  should  be  recalculated  based  on  a 
statistical  curve  derived  from  the 
measurement  of  all  standards. 

It  is  essential  that  the  highest  standard  run 
is  higher  than  the  highest  sample  run.  To 
assure  that  this  is  the  case,  it  may  be 
necessary  to  run  a  high  standard  al  the  end 
of  the  run.  which  is  selected  based  on  the 
results  obtained  over  the  course  of  the  run. 

All  standards  should  be  kept  fresh,  and  as 
they  get  old,  they  should  be  compared  with 
new  standards  and  replaced  if  they  exceed 
the  new  standards  by  ±  15%. 

Initial  Characterization  Runs  and 
Establishing  Control 

A  participating  laboratory  should  establish 
four  pools  of  quality  control  samples  for  each 
of  the  analytes  for  which  determinations  will 
be  made.  The  ^:oncentration8  of  quality 
control  samples  within  each  pool  are  to  be 
centered  around  each  of  the  four  target  levels 
for  the  particular  analyte  identified  in 
Section  4.4  of  the  protocol. 

Within  each  pool,  at  least  4  quality  control 
samples  need  to  be  established  with  varying 
concentrations  ranging  between  plus  or 
minus  50%  of  the  target  value  of  that  pool. 
Thus  for  the  medium-high  cadmium  in  blood 
pool,  the  theoretical  values  of  the  quality 
control  samples  may  range  from  5  to  15  ^g/ 
1.  (the  target  value  is  10  ^g/l).  At  least  4 
unique  theoretical  values  must  be 
represented  in  this  pool. 

The  range  of  theoretical  values  of  plus  or 
minus  50%  of  the  target  value  of  a  pool 
means  that  there  will  be  overlap  of  the  pools. 
For  example,  the  range  of  values  for  the 
medium-low  pool  for  cadmium  in  blood  is 
3.5  to  10.5  ng/1  while  the  range  of  values  for 
the  medium-high  pool  is  5  to  15  ng/l. 
Therefore,  it  is  possible  for  a  quality  control 
sample  from  the  medium-low  pool  to  have  a 
higher  concentration  of  cadmium  than  a 
quality  control  sample  from  the  medium-high 
pool. 

Quality  control  samples  may  be  obtained 
as  commercially  available  reference 
materials,  internally  prepared,  or  both.  ' 
Internally  prepared  samples  should  be  well 
characterized  and  traced  or  compared  to  a 
reference  material  for  which  a  consensus 
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value  for  concvatration  is  available.  Levels  of 
analyte  in  the  quality  control  samples  must 
be  concealed  fratD  the  analyst  prior  to  the 
reporting  of  analytical  results.  Potential 
source*  of  matsrials  that  may  be  used  to 
construct  quality  control  samples  are  listed 
in  Section  3.3.1  of  the  protocol. 

Before  any  compliance  samples  are 
analyzed,  control  limits  must  be  established. 
Ck)ntrol  limits  should  be  calculated  for  every 
pool  of  eacl'i  analyte  for  which 
determinations  will  be  made,  and  control 
charts  should  be  kept  for  each  piool  of  each 
analyte.  A  separate  set  of  control  charts  and 
control  liroits  should  be  established  for  each 
analytical  faistrument  in  a  laboratory  that  will 
be  used  for  analysis  of  compliance  samples. 

At  the  begiiming  of  this  QA/QC  pirogram. 
control  limits  should  be  based  on  the  results 
of  the  analysis  of  20  quality  control  samples 
from  each  pool  of  each  analjrte.  For  any  given 
f>ool,  the  20  quality  controf  samples  should 
be  run  on  20  diffetijnt  da3r8.  Although  no 
more  than  one  sample  should  be  run  from 
any  single  pool  on  a  particular  day,  a 
laboratory  may  run  quality  control  samples 
&t>m  different  pools  on  the  same  day.  This 
constitutes  a  set  of  initial  characterization 
runs. 

For  each  quality  control  sample  analyzed, 
the  value  F/T  (defined  in  the  glossary)  should 
be  calculated.  To  calculate  the  control  limits 
for  a  pool  of  an  analyte,  it  is  first  necessary 
to  calculate  the  mean,  X,  of  the  F/T  values 
for  each  quality  control  sample  in  a  pool  and 
then  to  calculate  its  standard  deviation  _ 
o.Thus,  for  the  control  limit  for  a  pool,  X  is 
calculated  as: 


(I?) 


N 

and  a  is  calculated  as 


(N-1) 


Where  N  is  the  number  of  quality  control 
samples  run  for  a  p>oo). 

The  control  limit  ibr  a  particular  poo)  is 
then  given  by  the  mean  plus  or  minus  3 
standard  deviations  (X  ±  3o). 

The  control  limits  may  be  do  greater  than 
40%  of  the  mean  F/T  value.  If  three  standard 
deviations  are  greater  than  40%  of  the  mean 
F/T  value,  then  analysis  of  compliance 
samples  may  not  begin.^  Instead,  an 
investigation  into  the  causes  of  the  large 
standard  deviation  should  be^n,  and  the 
inadequacies  must  be  remedied.  Then, 
control  limits  must  be  reestablished  which 
will  mean  repeating  the  running  20  quality 
control  samples  from  each  pool  over  20  days. 

Internal  Quality  Control  Analyses  and 
Maintaining  Control 

Once  control  limits  have  been  established 
for  each  pool  of  an  analyte.  analysis  of 
compliance  samples  may  begin.  During  any 
run  of  compliance  samples,  quality  control 


samples  are  to  be  interspersed  at  a  rate  of  no 
less  than  5%  of  the  compliance  sample 
workload.  When  quality  control  samples  are 
run,  however,  they  should  be  run  in  sets 
consisting  of  one  quality  control  sample  &t)m 
each  pool.  Therefore,  it  may  be  necessary,  at 
times,  to  intersperse  quality  control  samples 
at  a  rate  greater  than  5%. 

There  ^uuild  be  at  least  one  set  of  quality 
control  samples  run  with  any  analysis  of 
compliance  samples.  At  a  minimum,  for 
example,  4  quality  control  samples  should  be 
run  even  if  only  1  compliance  sample  is  run. 
Generally,  the  number  of  quality  control 
samples  that  should  be  run  ai«  a  multiple  of 
four  with  the  minimiun  equal  to  the  smallest 
multiple  of  four  that  is  greater  than  5%  of  the 
total  number  of  samples  to  be  run.  For 
example,  if  300  compliance  samples  of  an 
analyte  are  run,  then  at  least  16  quality 
control  samples  should  be  run  (16  is  the 
smallest  multiple  of  four  that  is  greater  than 
15,  which  is  5%  of  300). 

Control  charts  for  each  pool  of  an  analyte 
(and  for  each  instrument  in  the  laboratory  to 
be  used  for  analysis  of  compliance  samples) 
should  be  established  by  plotting  F/T  versus 
date  as  the  quality  control  sample  results  are 
reported.  On  the  graph  there  should  be  lines 
representing  the  control  limits  for  the  pool, 
the  mean  F/T  limits  for  the  pool,  and  the 
theoretical  F/T  of  1.000.  Lines  representing 
plus  or  minus  (±)  2a  should  also  be 
represented  on  the  charts.  A  theoretical 
example  of  a  control  chart  is  presented  in 
Figure  1. 


March 


Figure  t.— Theoretical  Example  of  a  Control  Chart  r3r  a  Pool  of  an  Analyte 
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All  quality  control  samples  should  be 
plotted  on  the  chart,  and  the  charts  should 
be  checked  for  visual  trends.  If  a  quality 
control  sample  falls  above  or  below  the 
control  limits  for  its  pool,  then  corrective 
steps  must  be  taken  (see  the  section  on 
corrective  actions  below).  Once  a  laborator>''s 
program  has  been  established,  control  limits 
should  be  updated  every  two  months. 

The  updatad  cootrol  limits  should  be 
calculated  from  the  results  of  the  last  100 
quality  control  samples  run  for  each  pool.  If 
100  quality  control  samples  from  a  pool  have 
not  been  run  at  the  time  of  the  update,  then 
the  limits  should  be  based  on  as  many  as 
have  been  run  provided  at  least  20  quality 
control  samples  from  each  pool  have  been 
run  over  20  diffarant  days. 


The  trends  that  slunild  be  looked  for  on  the 
control  charts  are: 

1. 10  consecutive  quality  control  samples 
falling  above  or  below  the  mean; 

2.  3  consecutive  quality  cootrol  samples 
falling  more  than  2a  from  the  mean  (above 
or  below  the  2a  lines  of  the  chart);  or 

3.  the  mean  calculated  to  update  the 
control  limits  foils  more  than  10%  above  or 
below  the  theoretical  nraan  of  1.000. 

If  any  of  tl>ese  trends  is  observed,  then  all 
analysis  must  be  stopped,  and  an 
investigation  info  the  causes  of  the  errors 
must  begin.  Before  the  anai>'sis  of 
compliance  samples  may  resume,  the 
inadequacies  must  be  remedied  and  the 
control  limits  must  be  reestablished  for  that 
pool  of  an  anal]rte.  Reestabiishment  of 


control  limits  will  entail  running  20  sets  of 
quality  control  samples  over  20  days. 
Note  that  alternative  procedures  for 
defining  internal  quality  control  limits  may 
also  be  acceptable.  Limits  may  be  based,  for 
example,  on  proficiency  testing,  such  as  ±  1 
^g  or  15%  of  the  mean  (whichever  is  greater). 
These  should  be  clearly  defmed. 

Corrective  actions 

Corrective  action  is  the  term  used  to 
describe  the  identification  and  remediation 
of  errors  occurring  within  an  analysis. 
Corrective  action  is  necessary  whenever  the 
result  of  the  analysis  of  any  quality  control 
sample  fislls  outside  of  the  established 
control  limits.  The  steps  involved  may 
include  simple  things  like  checking 


'  Not*  ifaM  iIm  «atwe,-'4e%'' may  change  over 
time  u  ipwUiio  is  giHiwH  with  Iha  progr^ 
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calculations  of  basic  instrument 
maintenance,  or  it  may  involve  more 
complicated  actions  like  major  instnmient 
repair.  Whatever  the  source  of  error,  it  must 
be  identified  and  corrected  (and  a  Corrective 
Action  Report  (CAR)  must  be  completed. 
CARs  should  be  kept  on  file  by  the 
laboratory. 

Attarhmant  £— Crutiniiu  in  Urine  (JAFFE 
PROCUHJRE) 

Intended  use:  The  CREA  pack  is  used  in 
the  Du  Pont  ACA®  discrete  clinical  analyzer 


to  quantitatively  measure  creatinine  in  senmi 
and  urine. 

Summary:  The  CREA  method  employs  a 
modification  of  the  kinetic  Jaffa  reaction 
reported  by  Larson.  This  method  has  been 
reported  to  be  less  susceptible  than 
conventional  methods  to  interference  from 
non-creatinine,  )affe-positive  compwund*.' 

A  split  sample  comparison  between  the 
CREA  method  and  a  conventional  Jaffe 
procedure  on  Autoanalyzer*  showed  a  good 
correlation.  (See  SPECIFIC  PERFORMANCE 
CHARACTERISTICS). 


*  Note:  Numbered  subscripU  refer  to  the 
bibliography  and  lettered  subscriptB  refer  to 
footnotes. 

Autoanalyzer.*  is  •  registered  trademark  of 
Technicon  Corp.,  Tarrytown.  NY. 

Principles  of  Procedure:  In  the  presence  of 
a  strong  base  such  as  NaOH,  picrate  reacts 
with  creatinine  to  form  a  red  chromophore. 
The  rate  of  increasing  absorbance  at  510  nm 
due  to  the  formation  of  this  chromophore 
during  a  17.07-8econd  measurement  period  is 
directly  proportional  to  the  creatinine 
concentration  in  the  sample. 


Creatinine  +  Picrate 


NaOH 


->  Red  chromophore 
(absorbs  at  510  nm) 


Reagents: 


Compart- 
ment* 


No.  2,  3. 

&4. 
6 


II,  Nl 


Fonn 


Uquid 
Liquid 


Ingredi- 
ent 


Picrate  .. 

NaOH 
(forpH 
adjust- 
ment)'. 


Quantity' 


0.11  mnrtol. 


a.  Compartments  are  numbered  1-7,  with 
compartment  »7  located  closest  to  pack  fill 
position  »2. 

b.  Nominal  value  at  manufacture. 

c.  See  PRECAUTIONS. 
Precautions:  Compartment  #6  contains 

75nL  of  10  N  NaOH:  avoid  contact;  skin 
irritant;  rinse  contacted  area  with  water. 
Comply  with  OSHA'S  Bloodbome  Pathogens 
Standard  while  handling  biological  samples 
(29  CFR  1910.1039). 

Sample  Cup  Volumes  GiL) 


Used  packs  contain  human  body  fluids; 
handle  with  appropriate  care. 

FOR  IN  VITRO  DIAGNOSTIC  USE 

MIXING  &  DILUTING 

Mixing  and  diluting  are  automatically 
performed  by  the  ACA»  discrete  clinical 
analyzer.  The  sample  cup  must  contain 
sufficient  quantity  to  accommodate  the 
sample  volume  plus  the  "dead  volume"; 
precise  cup  filling  is  not  required. 


Analyzer 


IV,  SX 

V 


Standi  d 


Dead 


120 

120 

90 


Total 


3000 
3000 
3000 


MiCToeystsm 


Dead 


10 
30 
10 


Total 


500 

500 
500 


Storage  of  Unprocessed  Packs:  Store  at  2- 
8°C  Do  not  freeze.  Do  not  expose  to 
temperatures  above  35°C  or  to  direct 
sunlight. 

Expiration:  Refer  to  EXPIRATION  DATE  on 
the  tray  label 

Specimen  Collection:  Serum  or  urine  can 
be  collected  and  stored  by  normal 
proceduTBs.' 

Known  Interfering  Substances  ' 

•  Serum  Protein  Influence — Serum  protein 
levels  exert  a  direct  influence  on  the  CREA 
assay.  The  following  should  be  taken  into 


account  when  this  method  is  used  for  urine 
samples  and  when  it  is  calibrated: 

Aqueous  creatinine  standards  or  urine 
specimens  will  give  CREA  results  depressed 
by  approximately  0.7  mg/dL  [62  nmoI/L]" 
and  will  be  less  precise  than  samples 
containing  more  than  3  g/dL  [30  g/Ll  protein. 

All  urine  specimens  should  be  diluted 
with  an  albumin  solution  to  give  a  final 
protein  concentration  of  at  least  3  g/dL  [30 
g/L].  Du  Pont  Enzyme  Diluent  (Cat.  #790035- 
901)  may  be  used  for  this  purpose. 

•  High  concentration  of  endrogenous 
bilirubin  (>20  mg/dL  [>342  jimol/L])  will 


give  depressed  CREA  results  (average 
depression  0.8  mg/dL  [71  junol/L)).* 

•  Grossly  hemolyzed  (hemoglobin  >100 
mg/dL  [>62  ^mol/Lj)  or  visibly  lipemic 
specimens  may  cause  falsely  elevated  CREA 
results.'* 

•  The  following  cephalosporin  antibiotics 
do  not  interfere  with  the  C31EA  method  when 
present  at  the  concentrations  indicated. 
Systematic  inaccuracies  (bias)  due  to  these 
substances  are  less  than  or  equal  to  0.1  mg/ 
dL  [8.84  nmol/L]  at  CREA  concentrations  of 
approximately  1  mg/dL  [88  >imol/LJ. 


AntitMOtJc 


Cephaioridkw  ... 

Cephatexin 

Cephamandola . 

Cephapirin 

Cephradine  

CefazoUn 


Peak  seaim  level  ''■^ 


mg/dL 


1.4 

0.6-2.0 

1.3-2.5 

2.0 

1.5-2.0 

2.5-5.0 


[nvnol/L] 


0.3 

0.2-0.6 

0.3-0.5 
D0.4 

0.4-0.6 
0.5S-1.1 


Drug  concentration 


mg/dL        [nvnol/L] 


25 

6.0 

25 

72 

25 

4.9 

25 

5.6 

25 

7.1 

50 

11.0 
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•  The  following  cephalosporin  antibiotics 
have  been  shown  to  affect  CREA  results 
when  present  at  the  indicated  concentrations. 
System  inaccuracies  (bias)  due  to  these 
substances  are  greater  that  0.1  mg/dL  [8.84 
(unol/L)  at  CREA  concentrations  of: 


Antibiotic 

Peak  serum  level*-'^ 

Drug  concentration 

mg/dL 

[mmoM.) 

mg/dL 

(mmoM.1 

Effect 

C«phalothin _ 

1-6 
2.0 

0.2-1.5 
0.5 

100 
5.0 

25.2 
1.2 

i20-25% 

CephoxWn : „ 

t35-*0% 

•  The  single  wavelength  measurement 
used  in  this  method  eliminates  interference 
from  chromophores  whose  510  nm 
absorbance  is  constant  throughout  the 
measurement  period. 


•  Each  laboratory  should  determine  the 
acceptability  of  its  own  blood  collection 
tubes  and  serum  separation  products. 
Variations  in  these  products  may  exist 


between  manufacturers  and,  at  times,  from 
lot  to  lot. 

d.  Systeme  International  d'unitea  (S.I. 
Units]  are  in  brackets. 

Procedure: 


Test  Materials 


Item 


II.  Ill  Du  Pont 

IV.  SX  Du 

VDuPont 

Cat  No. 

Pont  Cat  Ho. 

Cat  No. 

701976901 

701976901 

701976901 

710642901 

710642901 

713697901 

702694901 

710356901 

NA 

702785000 

NA 

NA 

700036000 

NA 

NA 

NA 

710639901 

713645901 

704209901 

710615901 

710815901 

701864901 

710664901 

710864901 

ACA«  CREA  Analytical  Test  Pack 

Sample  System  Kit  or 

Micro  Sample  System  Kit  and  

Micro  Sample  System  Holders  .._. 

DYLUX*  Photosensitive 

Printer  Paper , 

Thermal  Printer  Paper  

Du  Pont  Purified  Water 

Cell  Wash  Solution  


Test  Steps 

The  operator  need  only  load  the  sample  kit 
and  appropriate  test  pack(s)  into  a  properly 
prepared  ACA*  discrete  clinical  analyzer.  It 
automatically  advances  the  pack(s)  through 
the  test  steps  and  prints  a  result(s).  See  the 
Instrument  Manual  of  the  ACA*  analyzer  for 
details  of  mechanical  travel  of  the  test 
pack(s). 

Preset  Creatinine  (CREA)— Test  Conditions 

•  Sample  Volume:  200  ^L 

•  Diluent:  Purified  Water 

•  Temperature:  37.0  ±  0.1*C 

•  Reaction  Period:  29  seconds 

•  Type  of  Measurement:  Rate 

•  Measurement  Period:  17.07  seconds 

•  Wavelength:  510  nm 

•  Units:  mg/dL  l^mol/Ll 

CAUBRATION 

The  general  calibration  procedure  is 
described  in  the  Calibration/Verification 
chapter  of  the  Manuals. 

The  following  information  should  he 
considered  when  calibrating  the  CREA 
method. 

•  Assay  Range:  0-20  mg/mL  (0-1 768  (unol/ 
Ll«. 

•  Reference  Material:  Protein  containing 
primary  standards '  or  secondary 
calibrators  such  as  Du  Pont  Elevated 
Chemistry  Control  (Cat.  #790035903)  and 
Normal  Chemistry  Control 
(Cat.*«79003S905)'. 

•  Suggested  Calibration  Levels:  1,5,20,  mg/ 
mL  [68. 442, 1768  ^unol/L]. 


•  Calibration  Scheme:  3  levels.  3  packs  per 
level. 

•  Frequency:  Each  new  pack  lot.  Every  3 
months  for  any  one  pack  lot. 

e.  For  the  results  in  S.I.  units  [^mol/L|  the 
conversion  factory  is  88.4. 

f.  Refer  to  the  Creatinine  Standard 
Preparation  and  Calibration  Procedure 
available  on  request  from  a  Du  Pont 
Representative. 

g.  If  the  Du  Pont  Chemistry  Controls  are 
being  used,  prepare  them  according  to  the 
instructions  on  the  product  insert  sheets. 

PRESET  Creatinine  (CREA)  Test 
Conditions 


Item 

ACA*  II  ana- 

ACA* III,  IV.  SX. 

lyzer 

V  analyzer 

Count  by  ... 

One  (1)  

Five  (5)1  

NA 

Decimai 

0.0  mg/dL .... 

000.0  mg/dL 

Point. 

Locatran .... 

(000.0  Hmd/ 
L]. 

(OOO^moM.) 

Assigned 
Starting. 

999.8 

-1  000  El 

Pointer 

19823} 

(-8.840  E2] 

Offset  Co. 

Scale  Fac- 

0.2000  

2.004  E-1 " 

tor  or  As- 

mg/dL/ 

signed. 

count"  

Linear 

(0.3536 

{1.772E1J 

Term  Ci*. 

limd/U 
count]. 

h.  The  preset  scale  fector  (linear  term)  was 
derived  from  the  molar  absorptivity  of  the 
indicator  and  is  based  on  an  absorbance  to 
activity  relationship  (sensitivity)  of  0.596 
(mA/min)/(U/L).  Due  to  small  differences  in 
filtera  and  electronic  components  between 
instnmaents,  the  actual  scale  factor  (linear 
term)  may  differ  slightly  from  that  given 
above. 

Quality  Control 

Two  types  of  quality  control  procedures 
are  recommended: 

•  General  Instrument  Check.  Refer  to  the 
Filter  Balance  Procedure  and  the  Absorbance 
Test  Method  described  in  the  ACA 
Analyzerinstrument  Manual.  Refer  also  to  the 
ABS  Test  Methodology  literature. 

Creatinine  Method  Check.  At  least  once 
daily  run  a  CREA  test  on  a  solution  of  known 
creatinine  activity  such  as  an  assayed  control 
or  calibration  standard  other  than  that  used 
to  calibrate  the  CREA  method.  For  further 
details  review  the  Quality  Assurance  Section 
of  the  Chemistry  Manual.  The  result  obtained 
should  fall  within  acceptable  limits  defined 
by  the  day-to-day  variability  of  the  system  as 
measured  in  the  user's  laboratory.  (See 
SPEQFIC  PERFORMANCE 
CHARACTERISTICS  for  guidance.)  If  the 
result  falls  outside  the  laboratory's  acceptable 
limits,  follow  the  procedure  outlined  in  the 
Chemistry  Troubleshooting  Section  of  the 
Chemistry  Manual. 

A  possible  system  malfunction  is  indicated 
when  analysis  of  a  sample  with  five 
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conaacurive  test  pecks  gives  the  following 
results: 


Level 


1  mg/dL 

[88  umoM.]  ..„ 

20  mo/dL 

[1768MnmW.l 


SD 


>0.15  mg/dL 
[>13  unwt/Ll 
>0.68  mg/dL 
[>60^mo^] 


Refer  to  the  procedure  outlined  in  the 
Trouble  Shooting  Section  of  the  Manual. 

The  ACA*  analyzer  automatically 
calculates  and  prints  the  CREA  result  in  mg/ 
dL  ((imol/L]. 


Limitation  ofProcedan 

Results  >20  mg/dL  11768  nmol/L): 
•  Dihite  with  suitable  protein  base  diluent. 
Reassay.  Correct  for  diluting  before  reporting. 

The  reporting  system  contains  error 
messages  to  warn  the  operator  of  specific 
malfunctions.  Any  report  slip  containing  a 
letter  code  or  word  immediately  following 
the  numerical  value  should  not  be  reported. 
Refer  to  the  Manual  for  the  definition  of  error 
codes. 


Females 

URI^4E:■' 
Male* 

Females 


Reference  Interval 
SERUM:"- 
Males 


0.8-1.3  md/dL 
pi-115»imoll.] 


O.ft-1.0  md/dL 
(53-88  Mmotl] 

0.6-2.5  g^4  hr 
(53-221  mmoUZ*  hr] 
0.6-1.5  g'24hr 
(53-133  mmal/24  hr] 

Each  laboratory  should  eatablish  its  own 
reference  intervals  for  CREA  as  performed  on 
the  analyzer. 

i.  Reference  interval  data  obtained  from 
200  apparently  healthy  individuals  (71 
males,  129  females)  between  the  ages  of  19 
and  72. 

Specific  Performartce  Characteristics^ 


Reproducibility  " 


Material 


LyopNHzBd 

Control 

Lyophiiizad 
Control 


Mean 


1.3 

(115] 

20.6 

(1821] 


Standard  deviation  (% 
CV) 


WHhkwun 


0.05  (3.7) 

(4.4] 

0.12  (0.6) 

(10.6] 


Between- 
day 


0.05  (3.7) 

(4.4) 

0.37(1.8) 

(32.7] 


Autoanalycer* 


Correlation— Regression  Statistics' 


Comperative  n>ethod 


Slope 


1.03 


Intercept 


0.03(2.7] 


Correlalion 
ooetAoent 


0.967 


260 


j.  All  specific  performance  characteristics 
tests  were  run  after  normal  recommended 
equipment  quality  control  checks  were 
performad  tsee  Instrument  Manual). 


k.  Specimens  at  each  level  were  analyzed 
in  duplicate  for  twenty  days.  The  within-run 
and  between-day  standard  deviations  wore 


calculated  by  the  analysis  of  variance 
method. 

L  Model  equation  for  regression  statistics 
is: 


Result  of  ACA*  Analyzer  =  Slope  (Comparative  method  result)  +  intercept 


Assay  Range" 

0.0-20.0  ing/dl 
[0-1768  jimol  J 

m.  See  REPRODUaBIUTY  for  method 
performance  within  the  assay  range. 

Analytical  Specificity 

See  KNOWN  INTERFERING 
SUBSTANCES  section  for  details. 
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Attachment  3 — Aoalynt  of  Creatinine  fior  the 
Normalization  of  Cadmiuis  and  6et»-2- 
Microglobuiin  Concentrationa  in  Urine 

Matrix:  Urine. 

Target  concentration:  1.1  g/L  (this  amount 
is  representative  of  creatinine  concentrations 
found  in  urine). 

Procedure:  A  1.0  mL  aliquot  of  urine  is 
passed  through  a  C18  SEP-PAK*  (Waters 
Associates).  Approximately  30  mL  of  HPI>C 
(high  performance  liquid  chromatography) 
grade  water  is  then  run  through  the  SEP- 
PAK.  The  resulting  solution  is  diluted  to 
volume  in  a  100-mL  volumetric  flask  and 
analyzed  by  HPLC  using  an  ultraviolet  (UV) 
detector. 

Special  requiremeats;  After  collectitm, 
samples  should  be  appropriately  stabilized 
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for  cadmium  (Cd)  analysis  by  using  10%  high 
purity  (with  low  Cd  background  levels)  nitric 
acid  (exactly  1.0  mL  of  10%  nitric  acid  per 
10  mL  of  urine)  or  stabilized  for  Beta-2- 
Microglobulin  (B2M)  by  taking  to  pH  7  with 
dilute  NaOH  (exactly  1.0  mL  of  0.11  N  NaOH 
per  10  mL  of  urine).  If  not  Immediately 
analyzed,  the  samples  should  be  frozen  and 
shipped  by  overnight  mail  in  an  insulated 
container. 

Dated:  January  1992. 
David  B.  Armitage, 
Duane  Lee, 
Chemists. 
Organic  Service  Branch  II,  OSHA  Technical 

Center,  Salt  Lake  City,  Utah 

1.  General  Discussion 

1.1    Background 

1.1.1.  History  of  procedure 
Creatinine  has  been  analyzed  by  several 

methods  in  the  past.  The  earliest 
methods  were  of  the  wet  chemical  type. 
As  an  example,  creatinine  reacts  with 
sodium  picrate  in  basic  solution  to  form 
a  red  complex,  which  is  then  analyzed 
colorimetrically  (Refs.  5.1.  and  5.2.). 

Since  industrial  hygiene  laboratories  will 
be  analyzing  for  Cd  and  B2M  in  urine, 
they  will  be  normalizing  those 
concentrations  to  the  concentration  of 
creatinine  in  urine.  A  literature  search 
revealed  several  HPLC  methods  (Refs. 
5.3.,  5.4.,  5.5.  and  5.6.)  for  creatinine  in 
urine  and  because  many  industrial 
hygiene  laboratories  have  HPLC 
equipment,  it  was  desirable  to  develop 
an  industrial  hygiene  HPLC  method  for 
creatinine  in  urine.  The  method  of 
Hausen,  Fuchs,  and  Wachter  was  chosen 
as  the  starting  point  for  method 
development.  SEP-PAKs  were  used  for 
sample  clarification  and  cleanup  in  this 
method  to  protect  the  analytical  column. 
The  urine  aliquot  which  has  been  passed 
through  the  SEP-PAK  is  then  analyzed 
by  reverse-phase  HPLC  using  ion-pair 
techniques. 

This  method  is  very  similar  to  that  of  Ogata 
and  Taguchi  (Ref.  5.6.),  except  they  used 
centrifugdtion  for  sample  clean-up.  It  is 
also  of  note  that  they  did  a  comparison 
of  their  HPLC  results  to  those  of  the  Jaffe 
method  (a  picric  acid  method  commonly 
used  in  the  health  care  industry')  and 
found  a  linear  relationship  of  close  to 
1:1,  This  indicates  that  either  HPLC  or 
colorimetric  methods  may  be  used  to 
measure  creatinine  concentrations  in 
urine. 

1.1.2.  Physical  properties  (Ref  5.7.) 


Molecular  weight:  113.12 
Molecular  formula:  C«-H7-Nr-0 
Chemical  name:  2-amlno-l,S-dihydro-l- 

methyl-4H-imidazoM-one 
CAS  No.:  60-27-5 
Melting  point:  300  °C  (decomposes) 
Appearance:  white  powder 
Solubility:  soluble  in  water;  slightly  soluble 

in  alcohol;  practically  insoluble  in  acetone, 

ether,  and  chloroform 
Synonyms:  1-methyIglycocyamidine,  1- 

methylhydantoin-2-imide 


Structure: 


see  Figure  #1 


^^^ NH 


CH, 


Figure  #1 


1.2.  Advantages  ' 

1.2.1.  This  method  offers  a  simple, 
straightforward,  and  specific  alternative 
method  to  the  Jaffe  method. 

1.2.2.  HPLC  instrumentation  is  commonly 
found  in  many  industrial  hygiene 
laboratories. 

2.  Sample  stabilization  procedure 

2.1.  Apparatus 

Metal-free  plastic  container  for  urine 
sample. 

2.2.  Reagents 

2.2.1.  Stabilizing  Solution — 

(1)  Nitric  acid  (10%,  high  purity  with  low 
Cd  background  levels)  for  stabilizing 
urine  for  Cd  analysis  or 

(2)  NaOH.  0.11  N,  for  stabilizing  urine  for 
B2M  analysis. 

2.2.2.  HPLC  grade  water 

2.3.  Technique 

2.3.1.  Stabilizing  solution  is  added  to  the 
urine  sample  (see  section  2.2.1).  The 
stabilizing  solution  should  be  such  that 
for  each  10  mL  of  urine,  add  exactly  1.0 
mL  of  stabilizer  solution.  (Never  add 
water  or  urine  to  acid  or  base.  Always 
add  acid  or  base  to  water  or  urine.) 
Exactlyl.OmLofO.il  N  NaOH  added 
to  10  mL  of  urine  should  result  in  a  pH 
of  7.  Or  add  1.0  mL  of  10%  nitric  acid 
to  10  mL  of  urine. 

2.3.2.  After  sample  collection  seal  the 
plastic  bottle  securely  and  wrap  it  with 
an  appropriate  seal.  Urine  samples 
should  be  frozen  and  then  shipped  by 


overnight  mail  (if  shipping  is  necessary) 
Id  an  insulated  container.  (Do  not  fill 
plastic  bottle  too  full.  This  will  allow  for 
expansion  of  contents  during  the 
freezing  process.) 
2.4.  The  Effect  of  Preparation  and 

Stabilization  Techniques  on  Creatinine 
Concentrations 
Three  urine  samples  were  prepared  by 
making  one  sample  acidic,  not  treating  a 
second  sample,  and  adjusting  a  third 
sample  to  pH  7.  The  samples  were 
analyzed  in  duplicate  by  two  different 
procedures.  For  the  first  procedure  a  1.0 
mL  aliquot  of  urine  was  put  in  a  100-mL 
volumetric  flask,  diluted  to  volume  with 
HPLC  grade  water,  and  then  analyzed 
directly  on  an  HPLC  The  other 
procedure  used  SEP-PAKs.  The  SEP-PAK 
was  rinsed  with  approximately  5  mL  of 
methanol  followed  by  approximately  10 
mL  of  HPLC  grade  water  and  both  rinses 
were  discarded.  Then,  1.0  mL  of  the 
urine  sample  was  put  through  the  SEP- 
PAK,  followed  by  30  mL  of  HPLC  grade 
water.  The  urine  and  water  were 
transferred  to  a  100-mL  volumetric  flask, 
diluted  to  volume  with  HPLC  grade 
watei ,  9nd  analyzed  by  HPLC  These 
three  urinu  samples  were  analyzed  on 
the  day  they  w»ro  obtained  and  then 
frozen.  The  results  shew  that  whether 
the  urine  is  acidic,  untreated  or  adjusted 
to  pH  7,  the  resulting  answer  for 
creatinine  is  essentially  unchanged.  The 
purpose  of  stabilizing  the  urine  by 
making  it  acidic  or  neutral  is  for  ihe 
analysis  of  Cd  or  B2M  respectively. 

Comparison  of  Preparation  & 
Stabilization  Techniques 


Sample 


Add  

Acid  

Untreated 
Untreated 

pH7 

pH  7 


w/o  SEP- 

with  SEP- 

PAK  9rt. 

PAK  g/L 

creatinine 

creatintne 

1.10 

1.10 

1.11 

1.10 

1.12 

1.11 

1.11 

1.12 

1.08 

1.02 

1.11 

1.08 

2.5.  Storage 
After  4  days  and  54  days  of  storage  in  a 
freezer,  the  samples  were  thawed, 
brought  to  room  temperature  and 
analyzed  using  the  same  procedures  as 
in  section  2.4.  The  results  of  several  days 
of  storage  show  that  the  resulting  answer 
of  creatinine  is  essentially  unchanged. 


Storage  Data 


4  days 

54  days 

Sample 

w/o  SEP- 
PAK  g/L 
creatinine 

with  SEP- 
PAK  gfl. 
creatinine 

w/o  SEP- 
PAK  grt. 
creatinine 

with  SEP- 
PAK  g/L 
creatinine 

Add 

1.09 
1.10 

1.09 
1.10 

1.08 
1.09 
1.09 
1.09 
1.10 

1.09 
1.10 
1  09 

Add 

Add _ 

Untreated 

Untreated 

1.13 
1.15 

1.14 
1.14 

1.11 
1.10 
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Storage  Data— Continued 


Sampl« 


Untreatfld 

pH  7  

pH  7  

pH  7  _ 


4  days 


w/o  SEP- 
PAKg/L 
creatinine 


1.14 
1.14 


wMhSEP- 
PAKq/L 
creatinine 


1.13 
1.13 


2.6.  Interwrences 
None. 

2.7.  Safety  precautions 

2.7.1.  Make  sure  samples  are  properly 
sealed  and  frozen  before  shipment  to 
avoid  leakage. 

2.7.2.  Follow  the  appropriate  shipping 
procedures. 

The  following  modified  special  safety 
precautions  are  based  on  those 
recommended  by  the  Centers  for  Disease 
Control  (CDC)  (Ref.  5.8).  and  OSHA's 
Bloodbome  Pathogens  standard  (29  CFR 
1910.1039)." 

2.7.3.  Wear  gloves,  lab  coat,  and  safety 
glasses  while  handling  all  human  urine 
products.  Disposable  plastic,  glass,  and 
paper  (pipet  tips,  gloves,  etc.)  that 
contact  urine  should  be  placed  in  a 
biohazard  autoclave  bag. 

These  bags  should  be  kept  in  appropriate 
containers  until  sealed  and  autoclaved.  Wipe 
down  all  work  surfaces  with  10%  sodium 
hypochlorite  solution  when  work  is  finished. 

2.7.4.  Dispose  of  all  biological  samples  and 
diluted  specimens  in  a  oiohazarti 
autoclave  bag  at  the  end  of  the  analytical 
run. 

2.7.5.  Special  care  should  be  taken  when 
handling  and  dispensing  nitric  acid. 
Always  rememlwr  to  add  acid  to  water 
(or  urine).  Nitric  acid  is  a  corrosive 
chemical  capable  of  severe  eye  and  skin 
damage.  Wear  metal-free  gloves,  a  lab 
coat,  and  safety  glasses.  If  the  nitric  acid 
comes  in  contact  with  any  part  of  the 
body,  quickly  wash  with  copious 
quantities  of  water  for  at  least  15 
tninutes. 

2.7.6.  Special  care  should  be  taken  when 
handling  and  dispensing  NaOH.  Always 
remember  to  add  base  to  water  (or  urine). 
NaOH  can  cause  severe  eye  and  skin 
damage.  Always  wear  the  appropriate 
gloves,  a  lab  coat,  and  safety  glasses.  If 
the  NaOH  comes  in  contact  with  any  part 
of  the  body,  quickly  wash  with  copious 
quantities  of  water  for  at  least  15 
minutes. 

3.  Analytical  procedure 
3.1.  Apparatus 
3.1.1.  A  high  performance  liquid 

chromatograph  equipped  with  pump, 

sample  injector  and  IIV  detector. 
3  1.2.  AjCl8  HPLC  column;  25  cm  x  4.6 

mm  I  D. 
3.1.3.  An  electronic  integrator,  or  some 

otherja'altabie  means  of  determining 

enalyte  response. 
3.1  4.  Strip<:hart  recorder. 
3  1.5.  CjlB  SEP-PAKs  (Waters  Associates)  or 

equivalent. 


3.1.6.  Luer-lock  syringe  for  sample 
preparation  (5  mL  or  10  mL). 

3.1.7.  Volumetric  pipettes  and  flasks  for 
standard  and  sample  preparation. 

3.1.8.  Vacuum  system  to  aid  sample 
preparation  (optional). 

3.2.  Reagents 

3.2.1.  Water,  HPLC  grade. 

3.2.2.  Methanol.  HPLC  grade. 

3.2.3.  PIC  B-7*  (Waters  Associates)  in 
small  vials. 

3.2.4.  Creatinine,  anhydrous,  Sigma 
Chemical  Corp.,  purity  not  listed. 

3.2.5.  l-Heptanesu!fonic  acid,  sodium  salt 
monohydrate. 

3.2.6.  Phosphoric  acid. 

3.2.7.  Mobile  phase.  It  can  be  prepared  by 
mixing  one  vial  of  PIC  B-7  into  a  1  L 
solution  of  50%  methanol  and  50% 
water.  The  mobile  phase  can  also  be 
made  by  preparing  a  solution  that  is  50% 
methanol  and  50%  water  with  0.005M 
heptanesulfonic  acid  and  adjusting  the 
pH  of  the  solution  to  3.5  with 
phosphoric  acid. 

3.3.  Standard  prep>aration 

3.3.1.  Stock  standards  are  prepared  by 
weighing  10  to  15  mg  of  creatinine.  This 
is  transferred  to  a  2S-mL  volumetric  flask 
and  diluted  to  volume  with  HPLC  grade 
water. 

3.3.2.  Dilutions  to  a  working  range  of  3  to 
35  Mg/mL  are  made  in  either  HPLC  grade 
water  or  HPLC  mobile  phase  (standards 
give  the  same  detector  response  in  either 
solution). 

3.4.  Sample  preparation 

3.4.1.  The  C18  SEP-PAK  is  connected  to  a 
Luer-lock  syringe.  It  is  rinsed  with  5  mL 
HPLC  grade  methanol  and  then  10  mL  of 
HPLC  grade  water.  These  rinses  are 
discarded. 

3.4.2.  Exactly  1.0  mL  of  urine  is  pipetted 
into  the  syringe.  The  urine  is  put  through 
the  SEP-PAK  into  a  suitable  container 
using  a  vacuum  system. 

3.4.3.  The  walls  of  the  syringe  are  rinsed 
in  several  stages  with  a  total  of 
approximately  30  mL  of  HPLC  grade 
water.  These  rinses  are  put  through  the 
SEP-PAK  into  the  same  container.  The 
resulting  solution  is  transferred  to  a  100- 
mL  volumetric  flask  and  then  brought  to 
volume  with  HPLC  grade  water. 

3.5.  Analysis  (conditions  a.nd  hardware  are 
those  used  in  this  evaluation  ) 

3.5.1.  Instrument  conditions 

Column:  Zorbax*  ODS,  5-6  jim  particle 

size,  25  cm  x  4.6  mm  LD. 
Mobile  phase:  See  Section  3.2.7. 
Detector  Dual  wavelength  UV;  229  nm 

(primary]  254  nm  (secondary) 


54  days 


w/o  SEP- 
PAK  pd 
craobnine 


1.09 
1.12 
1.12 
1.12 


wttti  SEP- 
PAK  9/L 
craattnina 


1.10 
1.12 
1  12 
1.12 


Flow  rate:  0.7  mL/  minute 
Retention  time;  7.2  minutes 
Sensitivity:  0.05  AUFS 
Injection  volume:  20)il 


Chromatogram  of  a  creatinine 
standard 

Figure  #2 


3.6.  Interferences 

3.6.1.  Any  compound  that  has  the  same 
retention  time  as  creatinine  and  absorbs 
at  229  imi  is  an  interference. 

3.6.2.  HPLC  conditions  may  be  varied  to 
circumvent  interferences.  In  addition, 
analysis  at  another  UV  wavelength  (i.e. 
254  nm)  would  allow  a  comparison  of 
the  ratio  of  response  of  a  standard  to  that 
of  a  sample.  Any  deviations  would 
indicate  an  interfarence. 

3.7.  Calculations 

3.7.1.  A  calibration  curve  is  constructed  by 
plotting  detector  response  versus 
standard  concentration  (See  Figure  '3). 

3.7.2.  The  concentration  of  creatinine  in  a 
sample  is  determined  by  Ending  the 
concentration  corresponding  to  its 
detector  response.  (See  Figure  '3). 
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Calibration  curve  for 
creatinine 


Figure  /3 


3.7.3.  Tbe  ^g/mL  creatiniiM  from  section 
3.7.2.  is  then  multiplied  by  100  ttbe 
dilution  factor).  This  value  is  equivalent 
to  tbe  micrograms  of  creatinine  in  tbe  1.0 
mL  stabilized  urine  aliquot  or  the 
milligrams  of  creatinine  per  liter  of 
urine.  Tbe  desired  units,  g/L,  is 
determined  by  the  following 
relationship: 

1000       1000 

3.7.4.  The  resulting  value  for  creatinine  is 
used  to  normalize  the  urinary 
concentration  of  tbe  desired  analyte  (A) 
(Cd  or  B2M]  by  using  the  foUowing 
formula. 


....         ...        fig  A/L  (experimental) 

ftg  A/g  creaUnine  =  ^-^ i — =- i 

g/L  creatinine 


Where  A  is  tbe  desired  analyte.  The  protocol 
•f  reporting  such  normalized  results  is  (ig  Ay 
g  creatinine. 

3.8.  Safiety  precautions  See  section  2.7. 
4.  Conclusions 

The  determination  of  creatinine  in  urine  by 
HPLC  is  a  good  alternative  to  the  Jaffe 
method  for  industrial  hygiene  laboratories. 
Sample  clarification  with  SEP-PAKs  did  not 
change  the  amount  of  creatinine  found  in 
urine  samples.  However,  it  does  protect  the 
analytical  column.  The  results  of  this 
creatinine  in  urine  procedure  are  unafCected 
by  the  pH  of  the  urine  sample  under  the 
conditions  tested  by  this  [Htx»dure. 
Therefore,  no  special  measures  are  required 


for  creatinine  analysis  whether  the  urine 
sample  has  been  stabilized  with  10%  nitric 
add  for  the  Cd  analysis  cr  brought  to  a  pH 
of  7  with  0.11  N  NaOH  far  tbe  B2M  analysis. 
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Signed  at  Washington.  DC.  this  13th  day  of 
April.  1993. 

Darvid  Zeigler, 

Acting  Assistant  Secretary  ofUAor. 
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DEPARTMENT  OF  AGRICULTURE 
Cooperative  State  Reeeerch  Service 
7  CFR  Part  3401 

RangeiarMi  Research  Granta  Program; 
Administrative  Proviaiona 

AQCNCY;  Cooperative  State  Research 

Service,  USDA. 

ACTION:  Final  rule;  amendment. 

SUMMARY:  This  final  rule  amends  the 
Cooperative  State  Research  Service 
(CSRS)  regulations  relating  to  the 
administration  of  the  Rangeland 
Research  Grants  Program,  which 
prescribe  the  procedures  to  be  followed 
annually  in  the  solicitation  of  rangeland 
research  grant  proposals,  the  evaluation 
of  such  proposals,  and  the  award  of 
rangeland  research  grants  under  this 
program.  This  rule  sets  out  formally 
provisions  of  the  Special  Research 
Grants  administrative  provisions,  that, 
formerly,  were  only  referenced  in  the 
Rangeland  Research  Grants  Program 
regulations.  This  rule  also  includes 
changes  similar  to  those  made  to  the 
Special  Research  Grants  Program 
regulations  published  on  November  15, 
1991.  In  this  regard,  this  rule  amends 
the  regulations  by  indicating  that  the 
proposal  evaluation  criteria  contained 
in  these  regulations  apply  unless 
otherwise  stated  in  the  annual  program 
solicitation,  by  providing  for  an 
increased  avenue  for  publication  of 
requests  for  grant  proposals,  by 
providing  for  the  grant  document  to 
state  the  conditions  under  which  a 
grantee  may  approve  changes  to  an 
approved  iHidget,  by  indicating  that  the 
format  for  research  grant  proposals 
applies  unless  otherwise  stated  in  the 
program  solicitation,  by  adding 
references  to  applicable  regulatioi» 
pertaining  to  lobbying,  debarment  and 
suspension  (nonprociuement),  debt 
collection,  CSRS  implementation  of  the 
National  Environmental  Policy  Act,  and 
drug-free  workplace,  and  by  making  a 
few  additional  changes. 
EFFECTIVE  DATE:  April  23, 1993. 
F<M  FURTHER  INFORMATKM  CONTACT: 
Terry  J.  Pacovsky,  Director,  Awards 
Management  Division,  Office  of  Grants 
and  Program  Systems,  Cooperative  State 
Research  Service,  United  States 
Department  of  Agriculture,  room  322, 
Aerospace  Center,  Washington,  DC 
20250-2200.  {Telephone  (202)  401- 
5024). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction 

The  Office  of  Management  and  Budget 
has  previously  approved  the 


information  collection  requirements 
contained  In  the  oirrent  regulations  at 
7  CFR  part  3401  imder  the  provisions  of 
44  U.S.C.  chapter  35  and  OMB 
Document  No.  0524-0022  has  been 
assigned.  Public  reporting  burden  for 
the  information  collections  contained  in 
these  regulations  is  estimated  to  vary 
from  Ml  hour  to  3  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Department  of  Agriculture,  Qearance 
Officer,  OIRM,  room  404-W, 
Washington,  DC  20250;  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (OMB 
Document  No.  0524-0022).  Washington, 
DC  20503. 

Claasification 

This  rule  has  been  reviewed  under 
Executive  Order  12291,  and  it  has  been 
determined  that  it  is  not  a  major  rule 
because  it  does  not  involve  a  substantial 
or  major  impact  on  the  Nation's 
economy  or  on  large  numbers  of 
individuals  or  businesses.  There  will  be 
no  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governmental 
agencies,  or  on  geographical  regions.  It 
will  not  have  a  significant  ecanomic 
impact  on  competitive  emplojrment. 
investment,  productivity,  innovation,  or 
on  the  abiUty  of  United  States 
enterprises  to  compete  with  foreigit- 
based  enterprises  in  domestic  or  export 
markets.  In  addition,  it  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act,  Public 
Law  96-534  (5  U.S.C.  601  et  seq.). 

Regulatory  Analysis    . 

Not  required  for  this  rulemaking. 
Environmental  Impact  StatnnenI 

This  regulation  does  not  significantly 
affect  the  environment. 

Therefore,  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended.  (42  U.S.C.  4321  et 
seq.) 

Catalog  of  Federal  Domestic  Assistance 

The  Rangeland  Research  Grant 
Program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.200.  For  reasons  set  forth  in  the  Final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24. 1993), 


this  program  is  excluded  from  the  scope 
of  Executive  Order  12372,  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Background  and  Purpose 

Under  the  authority  of  section  1480  of 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended,  the  Secretary  of 
Agriculture  is  authorized  to  make  grants 
to  land-grant  colleges  and  universities. 
State  agricultural  experiment  stations, 
and  cclieges,  universities,  and  Federal 
laboratories  having  a  demonstrable 
capacity  in  rangeland  research,  as 
determined  by  the  Secretary,  to  carry 
out  rangeland  research.  7  dn 
2.107(a)(28)  delegates  this  authority  to 
the  Administrator  of  CSRS.  In  the  past, 
the  Rangeland  Research  Program 
regulations,  7  CFR  part  3401,  to  a 
substantial  extent,  referenced  provisions 
frt)m  the  Special  Research  Grant 
Program  regulations,  7  CFR  part  3400.  7 
CFR  part  3400  was  amended  on 
November  15, 1991  (56  FR  58146).  CSRS 
now  amends  the  administrative 
regulations  governing  the  Rangeland 
Research  Grant  Program  authorized  by 
section  1480  throu^  the  formulation  of 
separate  regulations  for  this  program. 
CSRS  accomplishes  this  by  replacing 
§  3401.2  and  adding  §§  3401.6  throtigh 
3401.17.  In  addition  to  setting  out  fully 
the  provisions  of  7  CFR  part  3400  that 
formerly  were  referenced,  the  changes 
herein  also  reflect  changes  similar  to 
those  made  to  7  CFR  part  3400  on 
November  15, 1991. 

On  November  4, 1992,  the  Department 
published  a  Notice  In  the  Federal 
Register  (57  FR  52688-52695)  proposing 
the  amendment  of  this  Rule  and  inviting 
comments  from  interested  individuals 
and  organizations.  Written  comments 
were  requested  by  December  4, 1992.  No 
comments  were  received.  CSRS  has 
made  additional  minor  changes  to  the 
proposed  rule  published  in  the  Federal 
Register  on  November  4, 1992.  These 
additional  changes  are  of  a  clarifying  or 
clerical  nature. 

List  ot  Subjects  in  7  CFR  Part  3401 

Agricult'oral  research.  Grant 
programs — agricultiue,  Grants 
adminLstration,  Range  management. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  title  7,  subtitle  B,  chapter 
XXXIV.  part  3401  of  the  Code  of  Federal 
Regulations,  is  revised  to  read  as 
follows: 
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PART  3401-4)ANGELAND  RESEARCH 
GRANTS  PROGRAM 

Subpart  A— OwMial 

S«c. 

3401 .1  Applicability  of  regulationi  of  this 
part. 

3401.2  Definitions. 

3401 . 3  Eligibility  requirameots. 

3401 .4  Matching  funds  requirement 

3401.5  Indirect  costs  and  tuition  remission 
costs. 

3401.6  How  to  apply  for  a  grant 

3401.7  Evaluation  and  disposition  of 
applications. 

3401.8  Grant  awards. 

3401.9  Use  of  funds;  changes. 

3401.10  Other  Federal  statutes  and 
regulations  that  apply. 

3401.11  Other  conditions. 

Subpart  B~6ctontWc  Pmt  Review  off 
naaeerch  Appllcatlone  for  Funding 

3401.12  Establishment  and  operation  of 
peer  review  groups. 

3401 . 1 3  Composition  of  peer  review  groups. 

3401.14  Conflicts  of  interest. 

3401.15  Availability  of  information. 

3401.16  lYoposal  review. 

3401.17  Review  criteria. 
Authoritjr:  7  US.C.  3316. 

Subpart  A— General 

1 3401 .1    AppilcabilHy  of  r«0ulation«  of  this 
part. 

(a)  The  regulations  of  this  part  apply 
to  rangeland  research  grants  awartled 
under  the  authority  of  section  1480  of 
the  National  Agricuhural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  (7  U.S.C.  3333)  to 
land-grant  colleges  and  universities. 
State  agricultural  experiment  stations, 
and  collejges.  universities,  and  Federal 
laboratories  having  a  demonstrable 
capacity  in  rcmgeland  research,  as 
determined  by  the  Sectetaiy.  to  cany 
out  rangeland  research.  The 
Administrator  of  the  Cooperative  State 
Research  Service  (CSRS)  shall 
determine  and  announce,  through 
publication  each  year  of  a  Notice  in  the 
Federal  Register,  professional  trade 
journals,  agency  or  program  handbooks, 
the  Catalog  of  Federal  Domestic 
Assistance  or  any  other  appropriate 
means,  research  program  areas  for 
which  proposals  will  be  solicited,  to  the 
extent  that  funds  are  available. 

(b)  The  regulations  of  this  Part  do  not 
apply  to  research  grants  awarded  by  the 
E)epartment  of  Agriculture  under  any 
other  authority. 

13401.2    DeOnMons. 

As  used  in  this  part: 

(a)  Administrator  means  the 
Administrator  of  CSRS  and  any  other 
officer  or  employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  nwy  be  delegated. 


(b)  Depaximent  means  the  Department 
of  Agricuhtue. 

(c)  Principal  investigator  means  a 
single  individtial  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Administrator  who  is 
responsible  for  the  scientific  and 
technical  direction  of  the  project. 

(d)  Grantee  means  the  entity 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  whom 
a  grant  is  awarded  under  this  Part. 

(e)  Research  project  grant  means  the 
award  by  the  Administrator  of  funds  to 
a  grantee  to  assist  in  meeting  the  costs 
of  conducting,  for  the  benefit  of  the 
pubhc,  an  identified  project  which  is 
intended  and  designed  to  establish, 
discover,  elucidate,  or  confirm 
information  or  the  underlying 
mechanisms  relating  to  a  research 
program  area  identified  in  the  annual 
solicitation  of  applications. 

(0  Project  means  the  particular 
activity  within  the  scope  of  one  or  more 
of  the  research  program  areas  identified 
in  the  armual  solicitation  of 
applications,  which  is  supported  by  a 
grant  award  under  this  Part. 

(g)  Project  period  means  the  total 
length  of  time  that  is  approved  by  the 
Administrator  for  conducting  the 
research  project  as  outlined  in  an 
approved  ^ant  application. 

(h)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  piuposes. 
(i)  Awarding  officio]  means  the 
Administrator  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  audiority  to  issue  or  modify  research 
project  grant  instruments  has  been 
delegated. 

(j)  Peer  review  group  means  an 
assembled  group  of  experts  or 
consultants  qualified  by  training  or 
experience  in  particular  scientific  or 
toi::hnical  fields  to  give  expert  advice,  in 
accordance  with  the  provisions  of  this 
Part,  on  the  scientific  and  technical 
merit  of  grant  applications  in  those 
fields. 

(k)  Ad  hoc  reviewers  means  experts  or 
consultants  qualified  by  training  or 
experience  in  particular  scientific  or 
technical  fields  to  render  special  expert 
advice,  whose  written  evaluations  of 
grant  applications  are  designed  to 
complement  the  expertise  of  the  peer 
review  group,  in  accordance  with  the 
provisions  of  this  Part,  on  the  scientific 
or  technical  merit  of  grant  applications 
in  those  fields. 

(1)  Research  means  any  systematic 
study  directed  toward  new  or  fuller 
knowledge  and  understanding  of  the 
subject  studied. 


(m)  Methodology  means  the  project 
approach  to  be  followed  and  the 
resources  needed  to  carry  out  the 
project. 

•  3401.3    EUgibiUtyroqulramwHa. 

(a)  Except  where  otherwrise  prohibited 
by  law,  any  land-grant  college  or 
university.  State  agricultural  experiment 
station,  and  any  college,  university,  or 
Federal  laboratory  having  a 
demonstrable  capacity  in  rangeland 
research,  as  determined  by  the 
Secretary,  shall  be  eligible  to  apply  for 
and  to  receive  a  project  grant  under  this 
Part,  provided  that  the  applicant 
qualifies  as  a  responsible  grantee  tmder 
the  criteria  set  forth  in  paragraph  (b)  of 
this  section. 

(b)  To  qualify  as  responsible,  an 
applicant  must  meet  the  following 
standards  as  they  relate  to  a  particular 
project: 

(1)  Have  adequate  financial  resources 
for  performance,  the  necessary 
experience,  organizational  and  technical 
qualifications,  and  facilities,  or  a  firm 
commitment,  arrangement,  or  ability  to 
obtain  such  (including  proposed 
subagreements); 

(2)  Be  able  to  comply  with  the 
proposed  or  required  completion 
schedule  for  the  project; 

(3)  Have  a  satisfactory  record  of 
int^rity.  judgment,  and  performance, 
including,  in  particular,  any  prior 
performance  under  grants  and  contracts 
from  the  Federal  government; 

(4)  Have  an  adequate  financial 
management  system  and  audit 
procedure  which  provides  efficient  and 
effective  accoimtaDility  and  control  of 
all  property,  funds,  and  other  assets; 
and 

(5)  Be  otherwise  qualified  and  eligible 
to  receive  a  research  project  grant  under 
applicable  laws  and  regulations. 

(c)  Any  applicant  who  is  determined 
to  be  not  responsible  will  be  notified  in 
writing  of  such  findings  and  the  basis 
therefor. 

S  3401 .4    Matching  funda  roquiremant 

In  accordance  with  section  1480  of 
the  National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3333), 
except  in  the  case  of  Federal 
laboratories,  each  grant  recipient  must 
match  the  Federal  funds  expended  on  a 
research  project  based  on  a  formula  of 
50  percent  Federal  and  50  percent  non- 
Federal  funding. 

13401.5    Indirect  coal*  and  tuHlon 
remisaion  eoata. 

Pursuant  to  section  1473  of  the 
National  Agriculttuvl  Resaardi, 
Extension,  and  Teaching  Policy  Act  of 
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1977,  as  amended  (7  U.S.C.  3319).  funds 
made  available  under  this  program  to 
recipients  other  than  Federal 
laboratories  shall  not  be  subject  to 
reduction  for  indirect  costs  or  tuition 
remission  costs.  Since  indirect  costs  and 
tuition  remission  costs,  except  in  the 
case  of  Federal  laboratories,  are  not 
allowable  costs  for  purposes  of  this 
program,  such  costs  may  not  be  used  to 
satisfy  the  matching  requirement  set 
forth  in  S  3401.4. 

13401.6    How  to  apply  for  a  grant 

(a)  General.  After  consultation  with 
the  Rangeland  Research  Advisory 
Board,  established  pursuant  to  section 
1482  of  the  National  Agricultural 
Research,  Extension,  and  Teaching 
Policy  Act  of  1977,  as  amended  (7 
U.S.C.  3335],  a  request  for  proposals 
will  be  prepared  and  announced 
through  publications  such  as  the 
Federal  Register,  professional  trade 
journals,  agency  or  program  handbooks, 
the  Catalog  of  Federal  Domestic 
Assistance,  or  any  other  appropriate 
means  of  solicitation,  as  early  as 
practicable  each  fiscal  year.  It  will 
contain  information  sufficient  to  enable 
all  eligible  apphcants  to  prepare 
rangeland  research  grant  proposals  and 
will  be  as  complete  as  possible  with 
respect  to: 

(1)  Descriptions  of  speciHc  research 
program  areas  which  the  Department 
proposes  to  support  during  Uie  fiscal 
year  involved,  including  anticipated 
funds  to  be  awarded: 

(2)  Deadline  dates  for  having  proposal 
packages  postmarked; 

(3)  Name  and  address  where 
proposals  should  be  mailed; 

(4)  Niunber  of  copies  to  be  submitted: 

(5)  Forms  required  to  be  used  when 
submitting  proposals:  and 

(6)  Special  requirements. 

(b)  Application  kit.  An  Application 
Kit  will  be  made  available  to  any 
potential  grant  applicant  who  requests  a 
copy.  This  kit  contains  required  forms, 
certifications,  and  instructions 
applicable  to  the  submission  of  grant 
proposals. 

(c)  Format  for  research  grant 
proposals.  Unless  otherwise  stated  in 
the  specific  program  solicitation,  the 
following  format  applies: 

(1)  Application  for  funding.  All 
research  grant  proposals  submitted  by 
eligible  applicants  should  contain  an 
Application  for  Fimding  form,  which 
must  be  signed  by  the  proposing 

Erincipal  investigatorls)  and  endorsed 
y  the  cognizant  authorized 
organizational  representative  who 
possesses  the  necessary  authority  to 
commit  the  applicant's  time  and  other 
relevant  resources. 


(2)  Title  of  project.  The  title  of  the 
project  must  be  brief  (80-character 
maximum),  yet  represent  the  major 
thrust  of  the  research.  This  title  will  be 
used  to  provide  information  to  the 
Congress  and  other  interested  parties 
who  may  be  unfamiliar  with  scientific 
terms;  therefore,  highly  technical  words 
or  phraseology  should  be  avoided  where 
possible.  In  addition,  phrases  such  as 
"investigation  of  or  "research  on" 
should  not  be  used. 

(3)  Objectives.  Gear,  concise, 
complete,  enumerated,  and  logically 
arranged  statement(s)  of  the  specific 
aims  of  the  research  must  be  included 
in  all  proposals. 

(4)  Procedures.  The  procedures  or 
methodology  to  be  appUed  to  the 
proposed  research  plan  should  be  stated 
explicitly.  This  section  of  the  grant 
proposal  should  include  but  not 
necessarily  be  limited  to: 

(i)  A  description  of  the  proposed 
investigations  and/or  experiments  in  the 
sequence  in  which  it  is  planned  to  carry 
them  out; 

(ii)  Tedmiques  to  be  employed, 
including  their  feasibility; 

(iii)  Kinds  of  results  expected; 

(iv)  Means  by  which  data  will  be 
analyzed  or  interpreted; 

(vj  Pitfalls  which  migbt  be 
encoimtered;  and 

(vi)  Limitations  to  proposed 
procedures. 

(5)  Justification.  This  section  of  the 
grant  proposal  should  describe: 

(i)  The  importance  of  the  problem  to 
the  needs  of  the  Department  and  to  the 
Nation,  including  estimates  of  the 
magnitude  of  the  problem; 

(ii)  The  importance  of  starting  the 
work  during  the  current  fiscal  year;  and 

(iii)  Reasons  for  having  the  work 
performed  by  the  proposing 
organization. 

(6)  Literature  review.  A  summary  of 
pertinent  publications  with  emphasis  on 
their  relationship  to  the  research  should 
be  provided  and  should  include  all 
important  and  recent  publications.  The 
citations  should  be  accurate,  complete, 
written  in  acceptable  journal  format, 
and  be  appended  to  thejproposal. 

(7)  Current  research.  The  relevancy  of 
the  proposed  research  to  ongoing  and, 
as  yet,  unpubUshed  research  of  both  the 
applicant  and  any  other  institutions 
should  be  described. 

(8)  Facilities  and  equipment.  All 
facilities,  including  laboratories,  that  are 
available  for  use  or  assignment  to  the 
proposed  research  project  during  the 
requested  period  of  support,  should  be 
reported  and  described.  Any  materials, 
procedures,  situations,  or  activities, 
whether  or  not  directly  related  to  a 
particular  phase  of  the  proposed 


research,  and  which  may  be  hazardous 
to  personnel,  must  be  explained  fully, 
along  with  an  outline  of  precautions  to 
be  exercised.  All  items  of  major 
instrumentation  available  for  use  or 
assignment  to  the  proposed  research 
project  during  the  requested  period  of 
support  should  be  itemized.  In  addition, 
items  of  nonexpendable  equipment 
needed  to  conduct  and  bring  the 
proposed  project  to  a  successful 
conclusion  should  be  listed. 

(9)  Collaborative  arrangements.  If  the 
proposed  project  requires  collaboration 
with  other  research  scientists, 
corporations,  organizations,  agencies,  or 
entities,  such  collaboration  must  be 
explained  fully  and  justified.  Evidence 
should  be  provided  to  assure  peer 
reviewers  that  the  collaborators 
involved  agree  with  the  arrangements.  It 
should  be  specifically  indicated 
whether  or  not  such  collaborative 
arrangements  have  the  potential  for  any 
conflict(s)  of  interest.  Proposals  which 
indicate  collaborative  involvement  must 
state  which  applicant  is  to  receive  any 
resulting  grant  award,  since  only  one 
eligible  applicant,  as  provided  in 

§  3401.3,  may  be  the  recipient  of  a 
research  project  grant  under  one 
proposal. 

(10)  Research  timetable.  The 
applicant  should  outline  all  important 
research  phases  as  a  function  of  time, 
year  by  year. 

(11)  Personnel  support.  All  personnel 
who  will  be  involved  in  the  research 
effort  must  be  identified  clearly.  For 
each  scientist  involved,  the  following 
should  be  included: 

(i)  An  estimate  of  the  time 
commitments  necessary; 

(ii)  Vitae  of  the  principal 
investigator(s),  senior  associate(s).  and 
other  professional  personnel  to  assist 
reviewers  in  evaluating  the  competence 
and  experience  of  the  project  staff.  This 
section  should  include  curricula  vitae  of 
all  key  persons  who  will  work  on  the 
proposed  research  project,  whether  or 
not  Federal  funds  are  sought  for  their 
support.  The  vitae  are  to  be  no  more 
than  two  pages  each  in  length, 
excluding  publication  listings;  and 

(iii)  A  chronological  listing  of  the 
most  representative  publications  during 
the  past  five  years  shall  be  provided  for 
each  professional  project  member  for 
whom  a  ciuriculum  vitae  app>ears  under 
this  section.  Authors  should  be  listed  in 
the  same  order  as  they  appear  on  each 
paper  cited,  along  with  the  title  and 
complete  reference  as  these  usually 
appear  in  journals. 

(12)  Budget.  A  detailed  budget  is 
required  for  each  year  of  requested 
support.  In  addition,  a  summary  budget 
is  required  detailing  requested  support 
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for  the  overall  project  period.  A  copy  of 
the  fonn  which  mvtat  be  used  fat  this 
purpose,  along  with  instructions  for 
completion,  is  included  in  the 
Application  Kit  identified  under 
§  3401.6(b)  and  may  be  reproduced  as 
needed  by  appUcants.  Funds  may  be 
requested  under  any  of  the  categories 
listed,  provided  that  the  item  or  service 
for  whidi  support  is  requested  is 
eliowabie  under  applicable  Federal  cost 
principles  and  can  be  identified  as 
necessary  for  successful  conduct  of  the 
proposed  research  project.  As  stated  in 
§  3401.4  each  grant  recipient  must 
match  the  Federal  funds  expended  on  a 
research  project  based  on  a  formula  of 
50  percent  Federal  and  50  percent  non- 
Federal  funding.  As  stated  in  §  3401.5, 
indirect  costs  and  tuition  remission 
costs  are  not  allowable  costs  for 
purposes  of  this  program  and,  thus,  may 
not  be  used  to  satisfy  the  matching 
requirement  set  forth  in  §  3401.4. 
(13)  Research  involving  special 
considerations.  A  number  of  situations 
encountered  in  the  conduct  of  research 
require  special  information  and 
supporting  documentation  before 
funding  can  be  approved  for  the  project. 
If  such  situations  are  anticipated,  the 
proposal  must  so  indicate.  It  is  expected 
that  a  significant  number  of  rangeland 
research  grant  proposals  will  involve 
the  followitM: 

(i)  Recombinant  DNA  molecules.  All 
key  personnel  identified  in  a  proposal 
and  all  endorsing  officials  of  a  proposed 
performing  entity  are  required  to 
comply  with  the  guidelines  established 
by  the  National  Institutes  of  Health 
entitled.  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules,"  as  revised.  The  Application 
Kit,  identified  in  §  3401.6(b),  contains 
forms  which  are  suitable  for  such 
certificfition  of  compliance. 

(ii)  Human  subjects  at  risk. 
Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  research  project  supported 
with  grant  funds  provided  by  the 
Department  rests  with  the  performing 
entity.  Regulations  have  b^n  issued  by 
the  Department  under  7  CFR  part  Ic, 
Protection  of  Human  Subjects.  In  the 
event  that  a  project  involving  human 
subjects  at  risk  is  recommended  for 
award,  the  applicant  will  be  required  to 
submit  a  statement  certifying  tliat  the 
research  plan  has  been  reviewed  and 
approved  by  the  Institutional  Review 
Board  at  the  proposing  organization  or 
institution.  The  Application  Kit, 
identified  in  §  3401.6(b),  contains  forms 
which  are  suitable  for  such  certification. 

(iii)  Laboratory  animal  care.  The 
responsibihty  for  the  humane  care  and 
treatment  of  any  laboratory  animal, 


which  has  the  same  meaning  as 
"animal"  in  section  2(g)  of  the  Animal 
Welfare  Act  of  1966,  as  amended  (7 
U.S.C.  2132(g)),  used  in  any  research 
project  supported  with  Rangeland 
Research  Grant  Program  funds  rests 
with  the  performing  organization.  In 
this  regard,  all  key  personnel  identified 
in  a  proposal  and  all  endorsing  officials 
of  the  proposed  performing  entity  are 
required  to  comply  with  the  applicable 
provisions  of  the  Animal  Welfare  Act  of 
1966.  as  amended  (7  U.S.C.  2131  et  seq) 
and  the  regulations  promulgated 
thereunder  by  the  Secretary  of 
Agriculture  in  9  CFR  parts  1.  2.  3,  and 
4.  In  the  event  that  a  project  involving 
the  use  of  a  laboratory  animal  is 
recommended  for  award,  the  applicant 
will  be  required  to  submit  a  statement 
certifying  such  compliance.  The 
Application  Kit.  identified  in 
§  3401.6(b).  contains  forms  which  are 
suitable  for  such  certification. 

(14)  Current  and  pending  support.  All 
proposals  must  list  any  other  ciurent 
public  or  private  research  support,  in 
addition  to  the  proposed  project,  to 
which  key  personnel  listed  in  the 
proposal  under  consideration  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for  the 
person(s)  mvolved  is  included  in  the 
budgets  of  the  various  projects.  This 
section  must  also  contain  analogous 
information  for  all  projects  underway 
and  for  pending  research  proposals 
which  are  currently  being  considered 
by,  or  which  will  be  submitted  in  the 
near  future  to.  other  possible  sponsors, 
including  other  Departmental  programs 
or  agencies.  Concurrent  submission  of 
identical  or  similar  projects  to  other 
possible  sponsors  will  not  prejudice  its 
review  or  evaluation  by  the 
Administrator  or  experts  or  consultants 
engaged  by  the  Administrator  for  this 
purpose.  The  Apphcation  Kit.  identified 
in  §  3401.6(b),  contains  a  form  which  is 
suitable  for  listing  current  and  pending 
support. 

(15)  Additions  to  project  description. 
Each  project  description  is  expected  by 
the  Administrator,  members  of  peer 
review  groups,  and  the  relevant  program 
staff  to  be  complete  in  itself.  However, 
in  those  instances  in  which  the 
inclusion  of  additional  information  is 
necessary,  the  number  of  copies 
submitted  should  match  the  number  of 
copies  of  the  application  requested  in 
the  annual  solicitation  of  proposals  as 
indicated  in  §  3401.6(a)(4).  Each  set  of 
such  materials  must  be  identified  with 
the  title  of  the  research  project  as  it 
appears  in  the  Application  for  Funding 
and  the  naine(s)  of  the  principal 
investigatoris).  Examples  of  additional 
materials  may  indnde  photographs 


which  do  not  reproduce  well,  reprints, 
and  otber  pertinent  materials  which  are 
deemed  to  be  unsuitable  for  inclusion  in 
the  proposal. 

{\6)  Organizational  martagement 
information.  Specific  management 
information  relating  to  an  appUcant 
shall  be  submitted  on  a  one-time  basis 
prior  to  the  award  of  a  research  project 
grant  identified  under  this  part  if  such 
information  has  not  been  provided 
previously  imder  this  or  another 
program  for  which  the  sponsoring 
agency  is  responsible.  Copies  of  forms 
recommended  for  use  in  fulfilling  the 
requirements  contained  in  this  section 
will  be  provided  by  the  agency  specified 
in  this  part  once  a  research  proj«::t  grant 
has  been  recommended  for  funding. 

13401.7    Evaluation  end  dUpoahlon  of 
•pplicetlons. 

(a)  Evaluation.  All  proposals  received 
from  eligible  applicants  in  accordance 
with  eligible  research  problem  or 
program  areas  and  deadlines  established 
in  the  apphcable  request  for  proposals 
shall  be  evaluated  by  tlie  Administrator 
through  such  officers,  employees,  and 
others  as  the  Administrator  determines 
are  particularly  qualified  in  the  areas  of 
reseiarch  represented  by  particular 
projects.  To  assist  in  equitably  and 
objectively  evaluating  proposals  and  to 
obtain  the  best  possible  balance  of 
viewpoints,  the  Administrator  may 
solicit  the  advice  of  peer  scientists,  ad 
hoc  reviewers,  or  others  who  are 
recognized  specialists  in  the  research 
program  tueas  covered  by  the 
applications  received.  Specific 
evaluations  will  be  based  upon  the 
criteria  established  in  subpart  B  of  this 
part,  S  3401.17.  unless  CSRS  determines 
that  different  criteria  are  necessary  for 
the  proper  evaluation  of  proposals  in 
one  or  more  specific  program  areas,  and 
announces  such  criteria  and  their 
relative  importance  in  the  annual 
program  solicitation.  The  overriding 
purpose  of  such  evaluations  is  to 
provide  information  upon  which  the 
Administrator  can  make  informed 
judgments  in  selecting  proposals  for 
ultimate  support.  Incomplete,  unclear, 
or  poorly  organized  applications  will 
work  to  the  detriment  of  applicants 
during  the  peer  evaluation  process.  To' 
ensure  a  comprehensive  evaluation, .all 
applications  should  be  written  with  the 
care  and  thoroughness  accorded  papers 
for  publication. 

(b)  Disposition.  On  the  basis  of  the 
Administrator's  evaluation  of  an 
application  in  accordance  with 
paragraph  (a)  of  this  section,  the 
Administrator  will:  Approve  support 
using  currently  availaDle  funds;  defer 
support  due  to  lack  of  funds  or  a  need 
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for  further  evaluations:  or  disapprove 
support  for  the  proposed  project  in 
whole  or  in  part.  With  respect  to 
approved  projects,  the  Administrator 
will  determine  the  project  period 
(subject  to  extension  as  provided  in 
§  3401.9(c))  during  whidi  the  project 
may  be  supported.  Any  deferral  or 
disapproval  of  an  application  will  not 
preclude  its  reconsideration  or  a 
reapplication  during  subsequent  fiscal 
years. 

S  3401 .8    Grant  awards. 

(a)  General.  Within  the  limit  of  funds 
available  for  such  purpose,  the  awarding 
official  shall  make  research  project 
grants  to  those  responsible,  eligible 
applicants  whose  proposals  are  judged 
most  meritorious  in  the  announced 
program  areas  under  the  evaluation 
criteria  and  procedures  set  forth  in  this 
part.  The  date  specified  by  the 
Administrator  as  the  beginning  of  the 
project  period  shall  be  no  later  than 
September  30  of  the  Federal  fiscal  year 
in  which  the  project  is  approved  for 
support  and  funds  are  appropriated  for 
such  purpose,  unless  otherwise 
permitted  by  law.  All  funds  granted 
under  this  part  shall  be  expended  solely 
for  the  purpose  for  which  the  funds  are 
granted  in  accordance  with  the 
approved  application  and  budget,  the 
regulations  of  this  Part,  the  terms  and 
conditions  of  the  award,  the  applicable 
Federal  cost  principles,  and  the 
Depaitment's  "Uniform  Federal 
Assistance  Regulations"  (part  3015  of 
this  title). 

(b)  Grant  award  document  and  notice 
ofgmnt  award— (1)  Grant  award 
document.  The  grant  award  document 
shall  include  at  a  minimum  the 
following: 

(i)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
rangeland  research  project  grant  under 
the  terms  of  this  part: 

(ii)  Title  of  project; 

(iii)  Name(s)  and  address(es)  of 
principal  investigator(s)  chosen  to  direct 
and  control  approved  activities: 

(iv)  Identifying  grant  number  assigned 
by  the  Department: 

(v)  Project  period,  which  specifies 
how  long  the  Department  intends  to 
support  the  effort  without  requiring 
recompetition  for  funds: 

(vi)  Total  amoiuit  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(vii)  Legal  authority(ie8)  under  which 
the  research  project  grant  is  awarded  to 
accomplish  the  purpose  of  the  law; 

(viii)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 


accomplish  the  stated  purpose  of  the 
research  project  grant  award;  and 

(ix)  Other  information  or  provisions 
deemed  necessary  by  the  Department  to 
carry  out  its  granting  activities  or  to 
accomplish  me  purpose  of  a  particular 
research  project  grant. 

(2)  Notice  ofgmnt  award.  The  notice 
of  grant  award,  in  the  form  of  a  letter, 
will  be  prepared  and  will  provi  Je 
pertinent  instructions  or  information  to 
the  grantee  that  is  not  included  in  the 
grant  award  document. 

(c)  Categories  of  grant  instruments. 
The  major  categories  of  grant 
instruments  by  which  the  Department 
may  provide  support  are  as  follows: 

(1)  Standard  grant.  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  speciSed  level  of 
research  effort  for  a  predetermined 
project  period  without  the  announced 
intention  of  providing  additional 
support  at  a  future  date.  This  type  of 
research  project  grant  is  approved  on 
the  basis  of  peer  review  and 
recommendation  and  is  funded  for  the 
entire  project  period  at  the  time  of 
award. 

(2)  Renewal  grant.  This  is  a  document 
by  which  the  Department  agrees  to 
provide  additional  funding  under  a 
standard  grant  as  specified  in  paragraph 
(c)(1)  of  this  section  for  a  project  period 
beyond  that  approved  in  an  original  or 
amended  award,  provided  that  the 
cumulative  period  does  not  exceed  the 
statutory  limitation.  When  a  renewal 
application  is  submitted,  it  should 
include  a  summary  of  progress  to  date 
under  the  previous  grant  instrument. 
Such  a  renewal  shall  be  based  upon  new 
application,  de  novo  peer  review  and 
staff  evaluation,  new  recommendation 
and  approval,  and  a  new  award 
instrument. 

(3)  Continuation  grant.  This  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  specified  level  of 
effort  for  a  predetermined  period  of  time 
with  a  statement  of  intention  to  provide 
additional  support  at  a  future  date, 
provided  that  performance  has  been 
satisfactory,  appropriations  are  available 
for  this  purpose,  and  continued  support 
would  be  in  the  best  interests  of  the 
Federal  government  and  the  public.  It 
involves  a  long-term  research  project 
that  is  considered  by  peer  reviewers  and 
Departmental  officers  to  have  an 
unusually  high  degree  of  scientific 
merit,  the  results  of  which  are  expected 
to  have  a  significant  impact  on  the 
productivity  of  the  Nation's  rangelands, 
and  its  supports  the  efforts  of 
experienced  scientists  with  records  of 
outstanding  research  accomplishments. 
This  kind  of  document  normally  will  be 
awarded  for  an  initial  one-year  period 


and  any  subsequent  continuation 
research  project  grants  also  will  be 
awarded  in  one-year  increments,  but  in 
no  case  may  the  cumulative  period  of 
the  project  exceed  the  statutory  limit. 
The  award  of  a  continuation  research 
project  grant  to  fund  an  initial  or 
succeeding  budget  period  does  not 
constitute  an  obligation  to  fund  any 
subsequent  budget  period.  A  grantee 
must  submit  a  separate  application  for 
continued  support  for  each  subsequent 
fiscal  year.  Requests  for  such  continued 
support  must  be  submitted  in  duplicate 
at  least  three  months  prior  to  the 
expiration  date  of  the  budget  period 
currently  being  funded.  Such  requests 
must  include:  an  interim  progress  report 
detailing  all  work  performed  to  date;  an 
Application  for  Funding;  a  proposed 
budget  for  the  ensuing  period,  including 
an  estimate  of  funds  anticipated  to 
remain  unobligated  at  the  end  of  the 
current  budget  period;  and  current 
information  regarding  other  extramural 
support  for  senior  personnel.  Decisions 
regarding  continued  support  and  the 
actual  funding  levels  of  such  support  in 
future  years  usually  will  be  made 
administratively  after  consideration  of 
such  factors  as  the  grantee's  progress 
and  management  practices  and  within 
the  context  of  available  funds.  Since 
initial  peer  reviews  were  based  upon  the 
full  term  and  scope  of  the  original 
rangeland  research  grant  application, 
additional  evaluations  of  this  type 
generally  are  not  required  prior  to 
successive  years'  support.  However,  in 
unusual  cases  (e.g.,  when  the  nature  of 
the  project  or  key  personnel  change  or 
when  the  amount  of  future  support 
requested  substantially  exceeds  the 
grant  application  originally  reviewed 
and  approved),  additional  reviews  may 
be  required  prior  to  approval  of 
continued  funding. 

(4)  Supplemental  grant.  This  is  an 
instrument  by  which  the  Department 
agrees  to  provide  small  amounts  of 
additional  funding  under  a  standard, 
renewal,  or  continuation  grant  as 
specified  in  paragraphs  (c)(1),  (c)(2),  and 
(c)(3)  of  this  section  and  may  involve  a 
short-term  (usually  six  months  or  less) 
extension  of  the  project  period  beyond 
that  approved  in  an  original  or  amended 
award,  but  in  no  case  may  the 
cumulative  period  of  the  project, 
including  short  term  extensions,  exceed 
the  statutory  time  limitation.  A 
supplement  is  awarded  only  if  required 
to  assure  adequate  completion  of  the 
original  scope  of  work  and  if  there  is 
sufficient  justification  of  need  to 
warrant  such  action.  A  request  of  this 
nature  normally  does  not  require 
additional  peer  review. 
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(d)  Obligation  of  the  Federal 
government.  Neither  the  approval  of  any 
application  nor  the  award  of  any 
research  project  grant  shall  commit  or 
obligate  the  United  States  in  any  way  to 
make  any  renewal,  supplemental, 
continuation,  or  other  award  with 
respect  to  any  approved  application  or 
portion  of  an  approved  application. 

13401.9    Um  of  funds;  chwigM. 

(a)  Delegation  of  fiscal  responsibility. 
The  grantee  may  not  delegate  or  transfer 
in  whole  or  in  part,  to  another  person, 
institution,  or  organization  the 
responsibility  for  use  or  expenditure  of 
grant  funds. 

(b)  Change  in  project  plans.  (1)  The 
permissible  changes  by  the  grantee, 
principal  InvestigatoKs),  or  other  key 
project  personnel  in  the  approved 
research  project  grant  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  aspects  of  the  project  to  expedite 
achievement  of  the  projects'  approved 
goals.  If  the  grantee  or  the  principal 
investigators)  is  uncertain  as  to  whether 
a  change  complies  with  this  provision, 
the  question  shall  be  referred  to  the 
Administrator  for  a  final  determination. 

(2)  Changes  in  approved  goals,  or 
objectives,  shall  be  requestml  by  the 
grantee  and  approved  in  writing  by  the 
Department  prior  to  effecting  such 
changes.  In  no  event  shall  requests  for 
such  changes  be  approved  which  are 
outside  the  scope  of  the  original 
apjproved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
DejMrtment  prior  to  effecting  such 
changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  Department  prior  to 
effecting  such  changes,  except  as  may 
be  allowed  in  the  terms  and  conditions 
of  a  grant  award. 

(c)  Changes  in  project  period.  The 
project  period  determined  pursuant  to 
§  3401.7(b)  may  be  extended  by  the 
Administrator  without  additional 
fiiiancial  support,  for  such  additional 
period(s)  as  the  Administrator 
determines  may  be  necessary  to 
complete,  or  fulfill  the  purposes  of.  an 
approved  project.  Any  extension,  when 
combined  jwiih  the  originally  approved 
or  amendeid  project  period,  shall  be 
conditioned  upon  prior  request  by  the 
grantee  and  approval  in  writing  by  the 
Departmeiit.  unless  prescribed 


otherwise  in  the  terms  and  conditions  of 
a  grant  award. 

(d)  Changes  in  approved  budget.  The 
terms  and  conditions  of  a  grant  will 
prescribe  circumstances  under  which 
written  Departmental  approval  will  be 
requested  and  obtained  prior  to         d 
instituting  changes  in  an  approved 
budget. 

13401.10    Otfwr  Fwtoral  ttatutM  and 
T»g\ilMthn»  that  apply. 

Several  other  Federal  statutes  and/or 
regulations  apply  to  grant  proposals 
considered  for  review  or  to  research 
project  grants  awarded  under  this  part. 
These  include  but  are  not  limited  to: 


7  CFR  Part  Ic— USDA  impleciontation  of 
the  Federal  Policy  for  the  Protection  of 
Human  Subjects; 

7  CFR  Part  1.1— USDA  implementation  of 
Freedom  of  Information  Act; 

7  CFR  Part  3— USDA  implementation  of 
0MB  Circular  A-129  regarding  debt 
collection; 

7  CFR  Part  15.  Subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil  Rights 
Act  of  1964; 

7  CFR  Part  3015— USDA  Uniform  Federal 
Assistance  Regulations,  implementing  OMB 
directives  (i.e.,  Qrcular  Nos.  A-110.  A-21, 
and  A-122)  and  incorporating  provisions  of 
31  U.S.C.  6301-6306  (fomierly,  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977),  as  well  as  general  policy  requirements 
applicable  to  recipients  of  Departmental 
financial  assistance: 

7  CFR  Part  3017— USDA  implementation 
of  Govemmentwide  Del)arment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for  Drug-Free 
Workplace  (Grants); 

7  CFR  Part  3018— USDA  implementation 
of  New  Restrictions  on  Lobbying.  Imposes 
new  prohibitions  and  requirements  for 
disclosure  and  certification  related  to 
lobbying  on  recipients  of  Federal  contracts, 
grants,  cooperative  agreements,  and  loans; 

7  CFR  Part  3407— CSRS  procedures  to 
implement  the  National  Environmental 
Policy  Act; 

29  U.S.C.  794  (section  504,  Rehabilitation 
Act  of  1973)  and  7  CFR  Part  15b  (USDA 
implcTientation  of  statute) — prohibiting 
discrimination  Iwsed  upon  physical  or 
mental  handicap  in  Federally  assisted 
programs;  and 

3,5  U.S.C.  200  et  seq.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to  inventions 
made  by  employees  of  small  business  firms 
and  domestic  nonprofit  organizations, 
including  universities,  in  Federally  assisted 
programs  (implementing  regulations  are 
contained  in  37  CFR  part  401). 

§3401.11    Cm>«r  conditions. 

The  Administrator  may.  with  respect 
to  any  research  project  grant  or  to  any 
class  of  awards,  impose  additional 
conditions  prior  to  or  at  the  time  of  any 
award  when,  in  the  Administrator's 
judgment,  such  conditions  are  necessary 
to  assure  or  protect  advancement  of  the 


approved  project,  the  interests  of  the 
public,  or  the  conservation  of  grant 
funds. 

Subpart  B— Scientific  Peer  Review  of 
Research  Applications  for  Funding 

13401.12  Estabtlahmant  and  operation  of 
pear  raviaw  QToups. 

Subject  to  S  3401.7,  the  Administrator 
will  adopt  procedures  for  the  conduct  of 
peer  reviews  and  the  formulation  of 
recommendations  under  §  3401.16. 

13401.13  Composition  ol  paar  rwrtaw 
groupa. 

Peer  review  group  members  will  be 
selected  based  upon  their  training  or 
experience  in  relevant  scientific  or 
technical  fields,  taking  into  account  the 
following  factors: 

(a)  The  level  of  formal  scientific  or 
technical  education  by  the  individual; 

(b)  The  extent  to  which  the  individual 
has  engaged  in  relevant  research,  the 
capacities  in  which  the  individual  has 
done  so  (e.g..  principal  investigator, 
assistant),  and  the  quality  of  such 
research; 

(c)  Professional  recognition  as 
reflected  by  awards  and  other  honors 
received  from  scientific  and 
professional  organizations  outside  of  the 
Department; 

(d)  The  need  of  the  group  to  include 
within  its  membership  experts  from 
various  areas  of  specialization  within 
relevant  scientific  or  technical  fields; 

(e)  The  need  of  the  group  to  include 
within  its  membership  experts  from  a 
variety  of  organizational  types  (e.g., 
universities,  industry,  private 
consultant(s))  and  geographic  locations; 
and 

(f)  The  need  of  the  group  to  maintain 
a  balanced  membership,  e.g..  minority 
and  female  representation  and  an 
equitable  age  distribution. 

13401.14    Conflicts  of  tntorast 

Members  of  peer  review  groups 
covered  by  this  part -are  subject  to 
relevant  provisions  containetJ  in  title  18 
of  the  United  States  Code  relating  to 
criminal  activity.  Department 
regulations  governing  employee 
responsibilities  and  conduct  (part  O  of 
this  title),  and  Executive  Order  11222  (1 
CFR.  1964-1965  Comp..  p.  306).  as 
amended. 

S  3401 . 1 5    A vailabiltty  of  Information. 

Information  regarding  the  peer  revi'  -.v 
process  will  be  made  available  to  tin; 
extent  permitted  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  the 
Privacy  Act  (5  U.S.C.  552a.).  and 
implementing  Departmental  regulalums 
(part  1  of  this  title). 
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(a)  All  rweuch  AppUcatlona  for 
Funding  will  be  acknowledged.  Prior  to 
technical  examinaticHi,  a  preliminary 
review  will  be  made  for  reepiwaivenesa 
to  the  reouest  for  propoaala  (e.g., 
relationahip  of  application  to  research 
program  area).  Propotala  that  do  not  Call 
within  the  guideliaea  aa  stated  in  the 
annual  request  for  proposals  will  be 
eliminatea  from  competitio.'i  and  will  be 
returned  to  the  applicant.  Proposals 
whose  budgets  sxcead  the  maximum 
allowable  amount  for  a  particular 
program  are^  as  aiinouncad  in  the 
request  for  proposals  may  be  considered 
as  lyins  outside  the  guidelines. 

(b)  All  applications  will  be  reviewed 
carefully  by  the  Administrator,  qualified 
officers  or  employees  of  the  Department, 
the  respective  peer  review  panel,  and  ad 
hoc  reviewers,  as  required.  Written 
comments  will  be  solicited  from  ad  hoc 
reviewers  when  required,  and 
individual  written  comments  and  in- 
depth  discussions  will  be  provided  by 
peer  review  group  members  prior  to 
recommending  applications  for  funding. 
Apphcations  will  be  ranked  and  support 
levels  recommended  within  the 
limitation  of  total  available  funding  for 
each  research  program  area  as 
annoimced  in  the  applicable  request  for 
proposals. 


(c)  Except  to  the  extent  otherwise 
provided  by  law.  such 
rscommendations  are  advisoiy  only  and 
are  not  binding  oa  program  officers  or 
on  the  awarding  official. 

13401.17    Rewleworilafte. 

(a)  Federally  funded  reeeerch 
supported  imder  these  provisions  shall 
be  designed  to,  among  other  things, 
accompHsh  one  or  more  of  the  following 
purposes: 

(Ij  Improve  management  of 
rangelands  and  agricultural  land  as 
integrated  systems  for  more  efficient 
utilization  of  crops  and  waste  products 
in  the  production  of  food  and  fiber; 

(2)  Improve  methods  of  managing 
rangeland  watersheds  to  maximize 
efficient  use  of  water,  improve  water 
quality,  and  water  conservation,  to 
protect  against  onsite  and  offsite  damage 
to  rangeland  resoiuces  from  floods, 
erosion,  and  other  detrimental 
influences,  and  to  remedy  unsatisfactory 
and  unstable  rangeland  conditions; 

(3)  Increase  revegetation  and 
rehabihtation  of  rangelands,  including 
the  control  of  undesirable  species  of 
plants; 

(4)  Continue  to  satisfy  human  food 
and  fibw  needs; 

(5)  Enhance  the  long-twm  viability 
and  competitiveness  of  food  production 


and  agricultural  system  of  the  United 
States  within  the  global  economy; 

(6)  Expand  eomomic  (^portunities  in 
rural  America  and  enhance  the  quality 
of  life  for  fenners,  rancfaws,  rural 
citizens,  and  sodety  as  a  whole; 

(7)  Improve  the  productivity  of  the 
American  agricultural  system  and 
develop  new  agricultural  crops  and  new 
uses  for  agricultural  commodities; 

(8)  Develop  information  and  systems 
to  enhance  the  environment  and  the 
natural  resource  base  upon  which  a 
sustainable  agricultural  econcuny 
depends;  or 

(9)  Enhance  human  health. 

(b)  In  carrying  out  its  review  under 
§  3401.16,  the  peer  review  panel  will 
use  the  following  form  upon  which  the 
evaluation  criteria  to  be  used  are 
enumerated,  unless,  pursuant  to 
§  3401.7(a),  difierent  evaluaticui  criteria 
are  specified  in  the  annual  solicitation 
of  proposals  for  a  particular  program: 
Peer  Panel  Scoring  Form 

Proposal  Identification  No. 

Institution  and  Proiect  Title 

L  Basic  Requirement: 

Proposal  falls  within  guidelines? 
Yes No.  If  no,  explain  why 


pn^xMal  does  not  meet  guidelinu  under 
conunent  section  of  this  form. 
D.  Selectkw  Criteria: 


1.  Oveoyi  sdenMc  and  technical  quaMy  ot  propoeirf  ._ „ „ 

2.  SdenMc  and  technical  qusMy  o»  Ihe  ^iproach 

3.  Reievence  and  importance  of  prapoeed  research  to  sdUicn  of  spe- 
cHIc  areae  d  Inquiry  „ „ ^ 

4.  FeesMtty  of  attaining  oMecflvee;  adequacy  o(  professional  Mntng 
and  SMpsftence.  (adMies  and  equipment  „ „.. 


Sco«e1-10 


Weight  (ador 


10 
10 

t 

5 


ScoieX 

weigN  factor 


Comments 


Score. 


Sxmmiary  Conuneots. 


(c)  Proposals  satisfactorily  meeting 
the  guidelines  will  be  evaluated  and 
scored  by  the  peer  review  panel  for  each 
criterion  utilizing  a  scale  of  1  through 
10.  A  score  of  one  (1)  will  be  considered 


low  and  a  score  often  (10)  will  be 
considered  high  for  each  selection 
criterion.  A  wei^ted  bctor  is  used  for 
each  criterion. 


Done  at  Washington.  DC,  this  IStb  day  of 
April,  1993. 

R.  Dean  Plowman, 

Acting  Assistant  Secrefoiy,  Science  and 
Education. 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Pif  674. 675, 676, 682,  and 
690 

Federal  Perfcina  Loan,  FMiarai  Work- 
Study,  Federal  Supplemental 
Educationai  Opportunity  Grant. 
Federal  Family  Education  Loan 
Programa  and  Federal  Pell  Grant 
Program 

AGENCY:  Department  of  Education. 
ACnON:  Notice  of  waivers  of  specific 
statutory  and  regulatory  provisions. 

SUMMARY:  The  Secretary  of  Education 
announces  specific  waivers  of  statutory 
and  regulatory  provisions  governing  the 
Federal  Pell  Grant,  Federal  Perkins 
Loan,  Federal  Work-Study  (FWS). 
Federal  Supplemental  Educational 
Opportunity  Grant  (FSEOG),  and 
Federal  Family  Education  Loan  (FFEL) 
programs  to  assist  individual  applicants 
and  recipients  who  suffer  financial 
harm  from  natural  disasters  such  as 
Hurricane  Andrew,  Hurricane  Iniki,  or 
Typhoon  Omar. 

ADDRESSES:  The  Secretary  is  interested 
in  receiving  public  comment  as  to 
whether  additional  waivers  or 
modifications  should  be  granted  to 
assist  these  individuals.  Comments 
should  be  sent  to  Harold  McCullough, 
Grants  Branch,  Policy  Development 
Division,  Policy,  Training,  and  Analysis 
Service,  U.S.  Departrafflit  of  Education, 
400  Maryland  Avenue  SW.,  (Regional 
Office  Building  3,  room  4018), 
Washington,  DC  20202-5447. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kathy  S.  Cause,  Grants  Branch,  Policy 
Development  Division,  Policy,  Service, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  (Regional  Office 
Building  3,  room  4018),  Washington.  DC 
20202-5447.  Telephone  (202)  708-4690. 
Hearing-impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-7-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SyPPtEMENTARY  »4FORMATI0N:  Many 
student  financial  aid  applicants  and 
recipients  have  been  adversely  affected 
by  recent  natural  disasters.  The 
Secretary  has  been  granted  authority  by 
ibe  Dire  Emergency  Supplemental 
.Apprfipriations  Act  of  1992  (Pub.  L. 
102-368)  to  waive  or  modify  any 
statutory-  or  regulatory  provisions 
applicable  to  the  student  financial  aid 
programs  under  Title  IV  of  the  Higher 
F.d'jcation  Act  of  1965  as  amended 
IH£A)  to  assist  these  individuals. 

The  Title  IV  student  financial  aid 
i>rf .grams  affected  by  this  notice  are  the 


FFEL  Program  (consisting  of  the  Federal 
Stafford  Loan  Program,  the  Federal 
Supplemental  Loans  for  Students  (SLS) 
Program,  the  Federal  PLUS  Program, 
and  the  Federal  Consolidated  Loan 
Program);  the  Federal  Pell  Grant 
Program;  and  the  Federal  Perkins  Loan, 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  programs  (known  collectively  as 
the  campus-based  programs). 

After  Hurricane  Anorew,  whidi 
devastated  south  Florida  and  sections  of 
Louisiana,  the  Department  of  Education 
was  asked  to  waive  certain  due- 
diligence  requirements  for  loan 
collecticn  in  the  Federal  Parkins  Loan 
and  FFEL  programs  for  debtors  residing 
in  the  affected  areas.  In  response,  the 
Secretary  notified  program  participants 
that  he  would  waive  the  telephone 
contact  requirements  in  §§  682.410  and 
682.411  of  the  FFEL  Program 
regulations  and  in  §674.43  of  the 
Perkins  Loan  Program  regulations. 
Lenders,  guaranty  agencies,  and 
institutions  of  higher  education  were 
excused  from  making  any  effort  at 
telephone  contact  with  a  delinquent  or 
defaulted  debtor  who  resided  in  areas 
codes  305  and  813  in  Florida  and  area 
codes  504  and  318  in  Louisiana  who 
was  subject  to  a  regulatory  due- 
diligence  deadline  felling  between 
August  24  and  October  15,  1992, 
inclusive.  The  Secretary  also  urged  loan 
collectors  to  wait  until  after  October  1 
to  attempt  calls  to  debtors  for  whom  a 
due-diligence  deadline  was  October  16 
or  later. 

This  notice  of  waivers  of  statutwy  and 
regulatory  provisions  includes  a 
reference  to  a  requirement  that  loan 
proceeds  be  delivered  to  a  borrower 
vdthin  45  days  from  the  school's  receipt 
of  an  FFEL  Program  check.  This  has 
been  a  programmatic  requirement  for 
several  years. 

Covered  Individuals 

This  notice  is  intended  to  assist 
individuals  who  suffer  financial  harm 
from  natural  disasters  such  as  Hurricane 
Andrew,  Hurricane  Iniki.  and  Typhoon 
Oraar.  In  regard  to  Hurricane  Andrew, 
Hurricane  Iniki,  end  Typhoon  Omar, 
these  waivers  apply  only  to  individuals 
who,  at  the  time  the  disaster  struck, 
were  residing,  attending  an  institution 
of  higher  education,  or  employed  in 
SGutli  Florida  or  Louisiana,  on  the 
Island  of  Kauai  in  Hawaii,  or  in  the 
Territory  of  Guam  on  the  date  on  which 
the  President  declared  the  existence  of 
a  major  disaster  (or,  in  the  case  of  an 
individual  who  is  a  dependent  student, 
whose  parent  or  stepparent  suffered 
financial  harm  from  such  disaster  and 
who  resided  or  was  employed  in  such 


an  area  at  that  time).  For  these 
individuals,  this  notice  only  affiacts 
awards  made  and  collection  activities 
conducted  during  the  1992-93  award 
year  (the  period  from  July  1, 1992— Jime 
30, 1993).  These  waivers  also  will  be 
applicable,  during  the  1992-93  award 
year,  to  any  other  individuals  who,  at 
the  time  a  disaster  strikes,  reside,  attend 
an  institution  of  higher  education,  or  are 
employed  within  the  affected  aieas  on 
the  date  on  which  the  President  declares 
the  existence  of  a  major  disaster  (or,  in 
the  case  of  an  individual  who  is  a 
dependent  student,  whose  parent  or 
stepparent  suffers  financial  harm  fit)m 
stich  disaster  and  who  resides  or  is 
employed  in  such  an  area  at  that  time). 

The  Secretary  believes  that  the 
following  waivers  of  the  statutes  and 
regulations  governing  the  student 
financial  aid  programs  tmder  Title  IV  of 
the  HEA  are  necessary  to  carry  out  the 
purposes  of  Public  Law  102-368: 

L  34  CFR  Part  668— Student  AssisUnce 
General  Provisions 

A.  34  CFR  668. 1 9    Financial  Aid 
Transcript 

Under  current  regulations,  before  a 
student  who  previously  attended 
another  eUgible  institution  may  receive 
any  Title  IV,  HEA  program  funds,  the 
institution  to  which  the  student  is 
transferring  must  make  an  effort  to 
obtain  the  student's  financial  aid 
transcript.  However,  the  Secretary  has 
decided  that  to  best  achieve  the 
purposes  of  Public  Law  102-368,  the 
requirement  to  obtain  financial  aid 
transcripts  before  disbtusing  funds  is 
being  waived  for  individuals  covered  by 
the  law.  If  the  financial  aid  transcript  is 
not  available  as  a  result  of  damage 
caused  by  Hurricane  Andrew,  Hurricane 
Iniki,  Typhoon  Omar,  or  other  natural 
disasters  during  the  1992-93  award 
year,  the  institution  may  disburse  Title 
IV  funds.  The  institution  must 
document  in  the  student's  file  that  the 
financial  aid  transcript  is  imavailable 
due  to  damage  stemming  from  the 
natural  disaster. 

B.  34  CFR  668.51— €68.61    Selection  of 
Applicants  for  Verification 

The  Secretary  has  decided  to  waive 
verification  requirements  under  34  CFR 
663.51—668.61  during  the  1992-93 
award  year  for  those  applicants  who  are 
selected  for  verification  and  whose 
records  were  lost  or  destroyed  because 
of  Hurricane  Andrew,  Hurricane  Iniki, 
Typhoon  Omar,  or  other  natural 
disasters.  The  institution  must 
document  in  the  student's  file  that  the 
records  are  unavailable  due  to  damage 
stemming  bom  the  natural  disaster. 
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n.  34  CFR  part*  674,  675.  and  676— 
Federal  Ferkins  Loan,  FWS,  and 
FSEOG  Frograma 

A.  Sections  462.  442.  and  413D  of  the 
HEA— Allocation  of  Funds  and  34  CFR 
674.4.  675.4.  and  676.4    Allocation  and 
Reallocation 

The  Secretary  has  decided  that  to  best 
achieve  the  purposes  of  Public  Law 
102-368,  the  Department  will  waive  the 
applicable  statutory  and  regulatory 
requirements  and  reallocate  Federal 
Perkins  Loans.  FSEOG.  and  FWS 
program  funds  to  institutions  that  are 
enrolling  students  who  demonstrate 
additional  financial  need  as  a  result  of 
Hurricane  Andrew.  Hurricane  Inikl. 
Typhoon  Omar,  or  other  natural 
disasters  so  designated  in  the  future. 
Institutions  have  the  authority  to 
determine  a  student's  cost  of  attendance 
under  these  three  programs.  If,  in  the 
judgment  of  the  financial  aid 
administrator,  a  student's  financial  need 
has  been  increased  by  a  natural  disaster, 
the  financial  aid  administrator  can  make 
the  necessary  adjustments  to  reflect  that 
need.  The  financial  aid  administrator 
must  document  in  the  student's  file  that 
the  adjustment  has  been  made  and  cite 
the  reasons  for  making  the  adjustment. 

B.  34  CFR  674.34.  674.35.  and  Q/4.36 
Deferment  of  Repayment 

Many  Federal  Perkins  Loan.  National 
Direct  Student  Loan,  and  National 
Defense  Student  Loan  borrowers  who 
suffered  financial  harm  from  Hurricane 
Andrew.  Hurricane  Iniki,  or  Typhoon 
Omar  or  suffer  financial  harm  from 
another  natural  disaster  can  neither 
receive  nor  submit  deferment  forms. 
Therefore,  to  assist  these  borrowers,  the 
Secretary  has  decided  to  permit 
institutions  to  grant  administrative 
hardship  deferments  to  any  borrower 
who.  at  the  time  the  disaster  struck,  was 
residing,  attending  an  institution  of 
higher  education,  or  employed  in  south 
Florida  or  Louisiana,  on  the  Island  of 
Kauai  in  Hawaii,  or  in  the  Territory  of 
Guam.  These  deferments  also  will  be 
applicable,  during  the  1992-93  award 
year,  to  any  other  individuals  who.  at 
the  time  a  natural  disaster  occurs, 
reside,  attend  an  institution  of  higher 
education,  or  are  employed  within  the 
affected  areas  on  the  date  on  which  the 
President  declares  the  existence  of  a 


major  disaster.  The  administrative 
hardship  deferment  may  be  granted  for 
a  oeriod  of  time  not  to  exceed  the  earlier 
of  either  the  date  on  which  the 
institution  is  able  to  resume  normal 
due-diligence  activities  or  June  30. 
1993.  During  the  period  of  the 
administrative  hardship  deferment 
interest  continues  to  accrue. 
Documentation  must  be  maintained 
according  to  the  governing  regulations. 

m.  34  CFR  Part  682— Federal  Family 
Education  Loan  (FFEL)  Pr^am 

A.  34  CFR  682.604    Processing  the 
Borrower's  Loan  Proceeds  and 
Counseling  Borrowers 

To  assist  affected  individuals,  the 
Secretary  has  decided  that  the 
requirement  that  loan  proceeds  be 
delivered  to  the  borrower  within  45 
days  of  the  school's  receipt  of  the  check 
will  be  revised  to  permit  the  school  up 
to  100  days  from  the  school's  receipt  of 
the  check.  Documentation  must  be 
maintained  according  to  the  governing 
regulations.  The  Department  still 
expects  delivery  of  a  borrower's  loan 
proceeds  as  soon  as  possible. 

B.  34  CFR  682.210    Deferment 

In  cases  where  a  borrower  continues 
to  be  unemployed  because  of 
devastation  caused  by  the  disasters,  the 
Secretary  will  extend  the  three  (3}-year 
maximum  imemployment  deferment 
period  by  six  (6)  months. 
Documentation  must  be  maintained 
according  to  the  governing  regulations. 

C.  34  CFR  682.211    Forbearance 


Many  FFEL  Program  Loan  borrowers 
who  suffered  financial  harm  from 
Hurricane  Andrew,  Hurricane  Iniki,  or 
Typhoon  Omar  or  who  suffer  financial 
harm  from  natural  disasters  in  the  future 
can  neither  receive  nor  submit 
forbearance  forms.  Therefore,  to  assist 
these  borrowers,  the  Secretary  has 
decided  to  permit  lenders  to  grant 
administrative  forbearance  to  any 
borrower  who,  at  the  time  the  disaster 
occxined,  was  residing,  attending  an 
institution  of  higher  education,  or 
employed  in  south  Florida  or  Louisiana, 
on  the  Island  of  Kauai  in  Hawaii,  or  in 
the  Territory  of  Guam.  The 
administrative  forbearance  also  will  be 
applicable,  during  the  1992-93  award 


year  to  any  other  individuals  who,  at  the 
time  a  disaster  occurs,  reside,  attend  an 
mstitution  of  higher  education,  or  are 
employed  within  the  areas  affected  on 
the  date  on  which  the  President  declares 
the  existence  of  a  major  disaster.  The 
administrative  forbearance  may  be 
granted  for  a  period  of  time  not  to 
exceed  the  earlier  of  either  the  date  on 
which  the  lender  is  able  to  resume 
normal  loan  servicing  activities  or  June 
30, 1993.  Documentation  must  be 
maintained  according  to  the  governing 
regulations. 

IV.  34  CFR  Part  69a-PeU  Grant 
Program 

Sections  41 1A~41  IF  of  the  HEA— Need 
Analysis  and  34  CFR  690.31  and  690.32 
Special  Conditions 

The  Secretary  has  decided  that,  to 
best  achieve  the  purposes  of  Public  Law 
102-368.  students  who  suffered 
financial  harm  from  Hurricane  Andrew, 
Hurricane  Iniki,  or  Typhoon  Omar  or 
who  suffer  financial  harm  from  another 
natural  disaster  during  the  1992-93 
award  year,  need  not  wait  ten  (10) 
weeks  to  file  under  the  "special 
condition"  provision  of  the  Pell  Grant 
Program,  but  may  instead  project  that 
this  loss  of  income  will  occxir  and  file 
a  correction  application  immediately  on 
the  basis  of  this  projection. 

Students  meeting  a  special  condition 
criterion  must  provide  the  data  needed 
for  the  special  calculation  on  either  the 
Correction  Application  for  Federal 
Student  Assistance  (Correction  AFSA) 
or  the  Student  Aid  Report  (SAR).  In 
either  case,  the  student  forwards  the 
document  to  the  processor  indicated  ou 
the  form.  At  that  time,  a  computation 
based  on  the  expected  year  data  will  be 
made  and  a  new  SAR  generated. 

Dated:  April  19, 1993. 
Rkiutfd  W.  Ril«y, 
Secretary  of  Education. 

(Catalog  of  Federal  Domeitic  Asfistanca 
Numbers:  84  032  Federal  Family  Education 
Loan  Program;  84.038  Federal  Perkin«  Loan 
Program;  84  007  Federal  Supplemental 
Educational  Opportunity  Grant  Program; 
84.033  Federal  Work-Study  Program:  84.063 
Federal  Pell  Grant  Program) 
(PR  Doc  93-9484  FUed  4-22-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Dirvct  Grant  Program*  and  Fallowahip 
Programa 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  direct  grant  programs 
and  fellowship  programs  under  which 
the  Secretary  is  making  new  awards  for 
fiscal  year  1993. 

SUMMARY:  The  Secretary  updates  the  list 
of  the  Department's  direct  grant 
programs  and  fellowship  programs 
under  which  the  Secretary  is  making 
new  awards  for  fiscal  year  (FY)  1993 
and  estimates  the  deadline  dates  for  the 
transmittal  of  applications  for  those 
programs  for  which  application  notices 
have  not  yet  been  pubhshed.  The 
Secretary  also  revises  the  list  of  State 
Single  Points  of  Contact  (SPOCs)  for 
programs  subject  to  the  requirements  of 
Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs).  The  notice  is  intended  to 
help  potential  applicants  in  planning  for 
the  remainder  of  this  fiscal  year. 
DATES:  The  actual  or  estimated  deadline 
dates  for  transmitting  applications 
under  these  programs  are  listed  in 
column  four  of  the  chart  contained  in 
this  notice.  If  a  program  will  be 
announced  at  a  later  date,  the  actual 
deadline  date  will  appear  in  the 
application  notice  published  in  the 
Federal  Register. 

For  previously  announced  programs 
that  are  subject  to  Executive  Order 
12372,  the  (leadline  dates  for  the 
transmittal  of  State  Process 
Recommendations  by  SPOCs  and 
comments  by  other  interested  parties  are 
listed  in  the  application  notices  for 
those  programs  (see  column  three  of  the 
chart  for  the  respective  publication 
dates  of — end  Federal  Register  volume 
and  page  references  to — ^those  notices). 
The  deadline  date  will  also  appear  in 
the  respective  application  notices  for 
those  pr»)grams  yet  to  be  announced  (see 
colamn  three). 

The  date  on  which  applications  will 
be  evailable  for  any  given  program  are 
in  the  application  notice  for  that 
program. 

AOOflESSES:  The  address  and  telephone 
nu'^'^  r  for  obtaining  applications  for, 
or  fun'  ■  r  'nformation  about,  an 
individual  program  are  in  the 
application  notice  for  that  program. 

Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number,  if  any. 
listed  in  the  individual  application 
notices.  If  a  TDD  number  is  not  listed 
for  a  given  program,  persons  who  use  a 
TDD  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  l-BOO-877-8339 
(in  the  Washington,  DC  202  area  code, 
telephone  70&-9300)  between  8  a.m. 
and  7  p.m.,  Eastern  time. 

The  address  for  transmitting 
recommendations  and  comments  under 
Executive  Order  12372  is  in  the 
appendix  to  this  notice.  The  appendix 
also  contains  the  addresses  of 
individual  SPOCs. 
8UPPt.EMENTARY  INFORMATION:  On 
September  21, 1992,  the  Secretary 
published  in  the  Federal  Register  (57 
FR  43498)  the  Department's  armual 
combined  application  notice  (CAN). 
That  notice  listed  almost  all  of  the  direct 
grant  and  fellowship  programs  under 
which  the  Secretary,  planned  to  make 
new  awards  in  FY  1993  and  included 
the  application  notices  for  many  of 
those  programs.  The  list  Included  some 
programs  for  which  application  notices 
had  not  yet  been  published.  On 
November  18. 1992,  the  Secretary 
published  in  the  Federal  Register  (57 
FR  54064)  a  notice  making  certain 
corrections  to  the  CAN  of  September  21. 

Since  publication  of  the  CAN  and  the 
correction  notice,  additional  application 
notices  have  been  published.  Also,  some 
new  programs  have  been  added,  and 
some  other  programs  have  been 
withdrawn  or  replaced.  The  Secretary 
determined  that  publication  of  an 
update  would  be  useful  to  the 
educational  community. 

This  notice,  therefore,  lists  all  FY 
1993  programs  previously  announced  in 
the  Federal  Register,  including  those  for 
which  the  deadline  dates  have  already 
passed,  as  well  as  FY  19S3  programs  to 
be  announced  at  a  later  date.  As  is  the 
case  with  the  CAN,  this  notice  is 
designed  to  assist  potential  applicants 
in  planning  projects  and  activities. 
However,  to  expedite  publication  of  this 
update,  the  Secretary  has  decided  not  to 
include  any  individual  application 
notices.  Application  notices  are 
published  separately  in  the  Federal 
Register.  If  additional  competitions  are 
carried  out  in  FY  1993  because  of  events 
not  known  at  this  time,  the  Secretary 
will  announce  those  competitions  in 
future  issues  of  the  Federal  Rpgister. 

As  an  appendix  to  the  CAN  of 
September  21, 1992,  the  Secretary 
published  a  list  of  State  Single  Points  of 
Contact  (SPOCs)  for  programs  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79.  Since 
publiceticn  of  that  list,  the  names  or 
addresses  of  SPOCs  in  a  few  States  have 
changed. 

Therefore,  as  an  appendix  to  this 
update,  the  Secretary  is  publishing  a 
revised  listing  of  SPOCs. 


Organization  of  Notice 

The  chart  lists  all  direct  grant 
programs  and  certain  fellowship 
programs  imder  which  the  Secretary  is 
making  new  awards  in  FY  1993.  The 
listings  are  organized  under  the 
following  principal  program  offices  of 
the  Department: 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Office  of  Educational  Research  and 
Improvement 

Office  of  Elementary  and  Secondary        ] 
Education 

Office  of  Postsecondary  Education 

Office  of  Special  Education  and 
RehabiUtative  Services 

Office  of  Vocational  and  Adult 
Education 

The  listing  for  each  principal  office 
includes  application  notices  already 
published  and  those  to  be  published  at 
a  later  date.  The  latter  are  referenced 
with  estimated  dates  (est.)  in  columns 
three  and  four  of  the  chart.  The 
programs  are  listed  in  order  of  their 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  irrespective  of  category. 
An  asterisk  (*)  preceding  a  CFDA 
number  indicates  a  program  announced 
or  listed  since  publication  of  the  CAN 
and  not  included  or  referenced  in  that 
earlier  combined  notice. 

The  listing  for  each  office  contains  the 
following  information: 

The  CFDA  number  of  each  program. 

The  name  of  that  program. 

A  reference  to  the  application  notice; 
that  is,  either  (1)  the  publication  date  of 
the  application  notice,  with  a  reference 
to  the  volume  and  page  number  of  the 
Federal  Register  in  which  the 
announcement  appeared,  or  (2)  an 
estimated  date  for  publication  of  the 
application  notice. 

The  deadbne  date  or  estimated 
deadline  date  for  the  transmission  of 
applications. 

Programs  To  Be  Announced  at  a  Future 
Date 

For  FY  1993  a  number  of  programs 
will  be  governed  by  new  regulations  or 
funding  priorities.  This  notice 
references  these  types  of  programs  with 
an  asterisk  following  the  respective 
estimated  date  (est.*)  in  column  three  of 
the  chart.  For  further  information 
regarding  three  of  these  programs, 
readers  are  referred  to  the  following 
notices  of  proposed  rulemaking  and 
notice  of  proposed  priority  that  have 
been  published  in  the  Federal  Register: 
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Dnig  Prevention  Programi  In  Higher  Education— Notice  of  Pmno««H  B..ii»n.ir<». 

PatricU  Robert.  HaX^TllowahiJ  Program^lSoticeTpSo^K^l^Sf^ "  ™  *^'^  f«/"/92) 

Fund  for  Innovation  In  EducaUon  (Fffi):  Innovation  S  SSn  Pm^^'uMT::;", 7';^:^ "  ™  "928  (3/1/93) 


Yean  1993  and  1994. 


National  Education  Goals 

In  1990  the  President  and  the  Nation's 
Governors  annoxmced  six  National 
Education  Goals  for  the  year  2000: 

Goal  J:  All  children  in  America  will 
start  school  ready  to  learn. 

Goa7  2:  The  high  school  graduation 
rate  will  increase  to  at  least  90  percent. 
Goal  3:  American  students  will  leave 
grades  4, 8.  and  12  having  demonstrated 
competency  in  challenging  subject 
matter,  including  Enghsh,  mathematics, 
science,  history,  and  geography:  and 
every  school  in  America  will  ensure  that 
all  students  learn  to  use  their  minds 
well,  so  they  may  be  prepared  for 
responsible  citizenship,  further 
learning,  and  productive  employment  in 
our  modem  economy. 

Goal  4:  U.S.  students  will  be  first  in 
the  world  in  science  and  mathematics 
achievement. 

Goal  5:  Every  adult  American  will  be 
literate  and  will  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Goal  6:  Every  school  in  America  will 
be  free  of  drugs  and  violence  and  will 
offer  a  disciplined  environment 
conducive  to  learning. 

In  developing  this  combined 
application  notice  the  Department  has 


sought  to  ensure  that  programs 
awarding  grants  during  FY  1993  will 
further  achievement  of  the  National 
Education  Goals.  The  Secretary 
encourages  applicants  under  these 
programs  to  consider  the  National 
Education  Goals  in  developing  their 
apphcations. 

Applicability  of  Section  9301  of  the 
Anti-Drug  Abuse  Act  of  1988 

A  number  of  programs  listed  in  the 
chart  provide  that  a  grant,  fellowship, 
traineeship,  or  other  monetary  benefit 
may  be  awarded  to  an  individual.  This 
award  may  be  made  to  the  individual 
either  directly  by  tiie  Department  or  by 
a  grantee  that  receives  Federal  funds  for 
tiie  purpose  of  providing,  for  example, 
fellowships,  traineeships.  or  other 
awards  to  individuals. 

Section  5301  of  die  Anti-Drug  Abuse 
Act  of  1988  (Pub.  L  100-690;  21  U.S.C 
862)  provides  that  a  sentencing  court 
may  deny  eligibility  for  certain  Federal 
benefits  to  an  individual  convicted  of 
dnig  trafficking  or  possession.  Thus,  an 
individual  who  applies  for  a  grant, 
fellowship,  or  other  monetary  benefit 
under  a  program  covered  by  this  notice 
should  understand  tiiat.  if  convicted  of 
drug  b-afficking  or  possession,  he  or  she 
is  subject  to  denial  of  eligibility  for  that 

UST  OF  APPUCATON  NOTICES 


benefit  if  Uie  sentencing  court  imposes 
such  a  sanction. 

This  denial  applies  whether  the 
Federal  benefit  is  provided  to  the 
individual  directly  by  the  Department  or 
is  provided  through  a  grant,  fellowship, 
traineeship,  or  other  award  made 
available  with  Federal  funds  by  a 
grantee. 

Any  persons  determined  to  be 
ineligible  for  Federal  benefiu  under  the 
provisions  of  section  5301  are  listed  in 
the  General  Services  Administration's 
"Lists  of  Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs." 

Applicability  of  the  Federal  Debt 
Collection  Procedurae  Act  of  1990 

The  programs  listed  in  the  chart  make 
discretionary  awards  subject  to  the 
eligibilitv  requirements  of  the  Federal 
Debt  Collection  Procedures  Act  of  1990 
(Pub.  L  101-647;  28  U.S.C  3201).  The 
Act  provides  that  if  there  is  a  judgment 
lien  against  a  debtor's  property  for  a 
debt  to  Uie  United  States,  the  debtor  is 
not  eligible  to  receive  a  Federal  grant  or 
loan,  except  direct  payments  to  which 
the  debtor  is  entitled  as  beneficiary, 
until  the  judgment  is  paid  in  full  or 
otherwise  satisfied. 


CFDANo. 


Name  o«  piDQfam 


Application  notice 


AppHcatlon 
deadUnadate 


OWce  ol  BHlngual  Education  and  Mnortty  Languegee  Affaire 


!J^ Tranaillonal  Bilnguai  Education  Program  „..„ I  W21/K 

84.003Q  ......    Academic  Excelence  Program  I  "^i/w 


(57  FR  43488) 


84.003J 

84.003K 

84.003L 

'84.162 

84.1940 

84.196P 

84.195T 

84.195V 


Family  English  Uteracy  Program 

Special  Altemative  Inatructionai  Program 

Special  Populationa  Program  

Emergency  Immigrant  Education  Program 

State  Educational  Agency  Program 

EAjcatlonal  Personnel  Training  Progrwn  . 

FaNowahip  Program 

Short-Term  Training  Program 


W21/92  (57  FR  43498) 
8^21/92  (57  FR  43498) 
9/21/92  (57  FR  43498) 
9/21/92  (57  FR  43498) 
2/17/93  (58  FR  8744)  . 
9/21/92  (57  FR  43498) 
10/1/92  (57  FR  45375) 

9«1/92  (57  FR  43498)  l"™  i/IS^M.' 

9/21/92  (57  FR  43496):  10^0/92  (57  FR 49179)"" 


1/22/93. 

11/16/82. 

1/1  S«3. 

11/13«2. 

S/14/93. 

1/22/93. 

1/27/93. 


Office  of  Educetionel  Reeeerch  and  improvement 


•84.038A  „. 

'84.036B  ... 
•84.039C  ..„ 


84.091A 


UbfaryPmgrwm 


Ubraiy  EAjcation  and  Human  Resource  Oevelop- 


Ubraiy  Career  Training  Program-Felowship  Awaida 
Ubrary  Reaearch  and  OemonatraHon-OnibM  wmj 

DiaHn  Aoceaa  lo  a  Statewide  Miiliple  Library 

Database  Demonetration  Project 
StrengVMning  Reeeerch  Ubrary  Reaourcea  Progrwn 


12rt1/92  (57  FR  58797) 

7/28«2  (57  FR  33410)  .. 
3««3  (56  FR  12314)  .... 


' 


7/2V92  (57  FR  33410) 


2/24/93. 

1Q«/92. 
S/28/93. 


MMMC):  11/ 
2(V92(>). 
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LOT  OF  AppuomoN  NOTICES— Continued 


CFDANo. 

NMn*o(pragram 

>^pHc«lien  nottce 

AppKcation 
deadnnedate 

84.163A  

84.1B3B  

84  167A 

LDrary  SwvtcM  to  Indian  Tribes  and  Hawaiian  Na- 

Ubrary  SarvicM  to  Indian  Tribes  and  Hawaiivi  Na^ 

tlvee— Speciai  Protects. 
1  tnfj  I  BwaLy  Proofani    

7/28/92  (57  FR  33410)  

7/ia/92  (57  FR  33410)  „ 

1QOa/a2  (57  FR  49270)  - 

7/28«2  (57  FR  33410)  „ ^ - 

7fa/92  (57  FR  33410)  

10/5/92. 
1/1S/93. 

t/tSi3. 
2f19/99. 

84.197A-D  ... 
R4  7!V* 

ProgMHi. 
Foreign  Lany^go  kriatertais  Acquisition  Program 

Fund  tor  the  Improvement  and  Rehmt  of  Seheole  and  Teaching 


84.1  ITS  . 
84.168C  . 

84.21  IB  . 

84.21 2A  . 

84.215 

•84.21 5A 

84.21SB  .. 

*84.2150  . 
84.21 5G  .. 

•84.?t»+. 

84  117B  .. 
84.117E  . 
84.1 17J  .. 

e4.073A  . 
84.073C. 
84.073e  . 
84.168A  . 

84.206A  . 


Educattonal   Research  Grant  Progranfv--State  Sys- 

larvtfc  Educasonai  Refofms. 
DwigM  0.  Daanhovwer  Natlonai  Program  tor  IMha- 
■nd  OcienCT'  Proteaitooal  D««iopment  fof 


FIRST— Scheoie   and   Teachers    Program— Sctxxji- 

Levei  Projects. 

nRST— Faml»y-Sctxx)i  Partnership  Program 

SeonlBf/*  Fund  for  IniKwaMan  in  Edtjcatton  (F)E)t 
FIC    IwwowMen    in    Education    Program    (Generat 

CompelWon). 
FK— Compietanatve  School  HeaJth  Education  Pro- 


Computer  Based  Instiucfefi  Program > 

RE— innowaion  In  Education  Program— Stale  Cur- 
rlcutum  Framewoftw  for  English.  History.  Geog- 
raphy. Ovfcs  and  Arts  Education. 
FIE— irwwvatton  In  Education  Progranv- Reld-TestJng 
and  Oemortstraltora  of  New  or  Improved  Assese- 
menle  of  K-12  Student  Academic  Perfomnance. 


Withdrawn 
Withdiawn 


Withdrawn  

9/21/92  (57  FR  43498);  1 1/23/92  (57  FR  54978) 

1/27/98  (58  FR  8267)  

»21/W  (57  FR  43488)  


1/15»3(5BFR46«0)  . 
12/1/%  (57  FR  56958) 


5/20/ro  (est*)  „ 


WWidrawn. 

12/14/92. 

4,«30/93. 

12/4«e. 

3Cfl^8S. 
2/26/93. 

7/9/93  (est.). 


Office  of  Reseurch 


Edacationai  Research  Giant  Program— improved  Ae- 
seesments  01  K-12  Student  Performance. 

Educationai  Rese«uT:h  Grant  Program— Field-Initiated 
Studies. 

Office  at  Educatior>al  Research  and  Improwamant 
Feitows  Program 


WIttodrawn _ „. 

9/21/92  (57  FR  43498) 
SCI/TO  (57  FR  43498) 


1/8/93. 
12/7/92. 


Programs  for  the  Improvement  of  Practice 


Natior^al  Diffusion  ^4etwo(1(  Program — New  Developer 

Demonstrator  Projects. 
Nafldnat    Diffusion    Netwo«1(    Program— New    State 

FaciWatOf  Projects.  _^^ 

National  DiNueion  Networtt  Program— New  DIsseml- 

naiioA  Proceee  Proiecte. 
Oivight  D.  Eisenhower  Nation^  Program  for  Malhe- 

maica  and  Science    State  CurrteuiMm  Frawewort» 

tor  Matttematics  and  Science  CompetMon. 
Jwils  GWad  and  Talented  Students  Edbcaion  GranT 

Program. 


9/21/92  (57  FR  4349^  .. 
91/21/92  (57  FR  43498)  .. 
9/21/92  (57  FR  43498)  . 
11/Z5«2  (57  FR  555150 

W3T/92  (57  FR  43408)  . 


4/9/93. 
3«/93. 
SSV93. 
2n9/S3. 

2/S/B3. 


MMiB»N#  Csntortor  SAicalion  StaiMkv 


-Vwr 
84.998Q 

84.004C 
84.004D 


The  Natfonal  /Assessment  of 
(NAEP)  Program  (1994  Data  Collection). 

The  NaSoncri  /Assessment  of  Educational  Progress 
(NiAEP)  Program  (1994  Analysis). 


la/ll/ie  (57  FR  58798) 
12/1T/a2  (57  FR  58799) 


1/2S/93. 
t/2SA3. 


0(fk»al 


of    PubWc    Educatforv-Siate    Edu- 
caKonal  /Agency  Desegregation  Program. 
DeeegregaMon  of  Public  EducaUorv- Deseyegatioiv 
Crnnm-  Program  Cooperaltve  Agtee- 


8/21/92  (57  FR  43408)  . 
707792  (57  FR  3319(^  . 


ii/af92. 
attaf92. 
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List  of  Application  Notices— Continued 


CFDANo. 


84.061A 
84.061C 

84.0610 

84.061E 

84.061  F 

84.062A 

84  072A 
84.083A  . 

84.083B  . 

84.087A  . 
84.123A  . 
84.141A  . 
84.144A  . 
84.149A  . 
84.165A  . 
84.1848  . 

84.207A  . 

84.214A  .. 
84.233A  .. 

84.241  A  .. 

84.256 

84.258A  .. 

•84.266  ... 


•84.01 5A 

84.01 6A  . 

84.017A  . 
84.019A  . 
84.021A  .. 
84.022A  .. 

•84.031  A  . 
84.031G  .. 
84.031  H  .. 


84.042A  . 
•84.055A 

^84.0556 

•84.055C 
•84.055D  , 

•84.094B  . 
84.097A  .. 
84.120 

84.153A  .. 
•84.170A  . 
•84.200A  . 


Name  of  program 


EducatJonal  Services  for  Indian  ChHdren  

Planning,  Pilot,  and  Demonstration  Projects  for  Indian 

Children  (Planning  Projects). 
Planning.  Riot,  and  Demonstration  Projects  for  Indian 

Children  (Pilot  Projects). 
Planning,  Pilot  and  Demonstration  Projects  for  Indian 

Children  (Demonstration  Projects). 
Indian  Education— EducatiofwU  Personnel  Develop- 
ment. 

Educational  Services  for  Indian  Adults 

Indian-Controlled  Schools— Enrichment  Projects"!."!! 
Women's  Educational  Equity  Act  Program— General 

Significar>ce  Grants. 
Women's   Educational   Equity   Act   Progranv- Chal- 
lenge Grants. 

Indian  Fellowship  Program  

Ijw-Related  Education  Program !!!!!"""....."!!!!!!. 

High  School  Equivalency  Program 

Chapter  1  Migrant  Education  Coordination  Program  !! 

College  Assistar>ce  Migrant  Program  

Magnet  Schools  Assistance  Program 

Daig-Free  Schools  and  Communites  Federal  Acttvl- 

ties  Grants  Program. 
Dnjg-Free  Schools  and  Communities  School  Person- 
nel Training  Grants  Program. 

Migrant  Education  Even  Stan  Program 

Drug-Free    Schools   and   Communities    Emergency 

Grants  Program. 
Drug-Free    Schools    and    Communities    Counselor 

Training  Grants  Program. 
Territories  and  Freely  Associated  States  Educational 

Grants  Program. 
Even  Start  Program— Indian  Tril)es  and  Tribal  Orga- 

nizatiorts. 
Training  in  Early  Childhood  Education  and  Violence 

Counseling. 


Application  notice 


aC1/92  (57  FR  43488)  

9«>1/92  (57  FR  43498);  11/16«2  (57  FR  54064)' 

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43496);  11/16/92  (57  FR  54064) 

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43496)  


9/21/92  (57  FR  43498) 


9/14/92  (57  FR  41928)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

12/21/92  (57  FR  60710)  

9/21/92  (57  FR  43498)  "Z. 

12/24/92  (57  FR  61514);  2/9/93  (58  FR  7771)" 
9/21/92  (57  FR  43498)  '., 


9/21/92  (57  FR  43498) 


9/21/92  (57  FR  43498);  1 1/16/92  (57  FR  54064) 
9/21/92  (57  FR  43498);  11/16«2  (57  FR  54064) 

9/21/92  (57  FR  43498);  11/16/92  (57  FR  54064) 

3/18/93  (58  FR  14565)  

9/21/92  (57  FR  43498);  2/19/93  (58  FR  9152)  .... 

4/30/93  (est.) 


Office  of  Poeteecondery  Education 


National  Resource  Centers  and  Fellowships— African 
Studies  Center. 

Undergraduate  Intenwtlonal  Studies  and  Foreign 
Language. 

International  Research  and  Studies  

Fulbrlght-Hays  Faculty  Research  Abroad  .....!!.!.!!....!!. 

Fulbright-Hays  Group  Projects  /Abroad 

Fulbright-Hays  Doctoral  Dissertation  Research 
Abroad. 

Strengthening  Institutions  Program  

Endowment  Challenge  Grant  Program 

Strengthening  Institutions  Program  and  Endowment 
Challenge  Grant  Program— Designation  as  an  Eli- 
gible Institution. 

Student  Support  Services 

Cooperative  Education  Program— Administration 
Projects. 

Cooperative  Education  Progranv- Demonstration 
Projects. 

Cooperative  Education  Program— Research  Projects 

Cooperative  Education  Program— Training  and  Re- 
source Center  Projects. 

Patricia  Roberts  Harris  Fellowship  Program  

Law  School  ainical  Experience  Program  

Minority  Science  Improvement  Program — Institutional 
Design.  Special,  and  Cooperative  Projects. 

Business  and  International  Education  

Jacob  K.  Javlts  Fellows  Program "........ 

Graduate  Assistance  In  Areas  of  Nattonai  Need  Pixv 
gram. 


5/3/93  (est.) 

8/18/92  (57  FR  37152) 

8/26/92  (57  FR  38678) 
7/24/92  (57  FR  32970) 
8/18/92  (57  FR  37151) 
7/24/92  (57  FR  32979) 

3/11/93  (58  FR  13465) 
9/21/92  (57  FR  43498) 
10/1/92  (57  FR  45376) 


9/1 5«2  (67  FR  42559);  11/16/92  (57  FR  54064) 
6/7/93  (est.^) 


6^7/93  (est.^) 

6/7/93  (est.^) 
6/7/93  iasl') 


6/1/93  (est.*)  

12/24/92  (57  FR  61402)  

9/21/92  (57  FR  43498);  11/16«2  (57  FR  54064)" 


8/18/92  (57  FR  37152) 
2«/93  (58  FR  7771)  .... 
Withdrawn 


Application 
deadline  date 


2/26/93. 
Withdrawn. 

2/26/93. 

2/26/93. 

Withdrawn. 

2/26«3. 
2/26/93. 
3/12/93. 

3/12/93. 

1/22/93. 

2/5/93. 

2/12/93. 

2/12/93. 

2/12/93. 

3/1/93. 

12/9/92. 

2/8/93. 

4/20/93. 
1/12«J. 

2/19/93. 

S/25/93. 

4/27/83. 

6/18/93  (est). 


6/21/93  (est). 

11/2/92. 

11/2/92. 
10/30/92. 
10/23«2. 
10/30/92. 

4/26/93. 
6/14/93. 
11/30/92. 


11/10/92. 
7/19/93  (est). 

7/19/93  (est.). 

7/19t/93  (est.). 
7/19/93  Iti). 

7/9/83  (est). 

3/1/83. 

12/28/92. 

11/9t«2. 
3/15/93. 
Withdrawn. 


Z186B 
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List  of  Application  Nonces— Continued 


84.202A 

64.219  .. 

84.220A 

84.229A 

•84.251 

•84.252 

•84.261 

•84.262 


Nam*  of  program 


Grantr  to  Instttuttons  and  Conaoftla  to  Enoowaga 

Woman   vid   Minorlly   Partidpalion   in   Graduate 

Educatkxi  Program. 
Shjdant  Utaracy  Corps  ar>d  Studant  MenlD«1ng  Corps 

Program. 

Cantors  tar  Intamational  Business  EdtKallon  

Language  Resource  Centers  Program 

Fofaign  Pertodtcals 

Urtan  Communrty  Service 

0«4ght  D.  Eisenhower  Leadership  Program 

Mhiorlty  Teacher  Recmilment^-Programs  to  Encoor- 

age  Minority  Students  to  Become  Teachers. 


Application  nolica 


W18«2  (57  FR  47536);  1(V1W92  (57  FR  47688) 


3n6/99  (58  FR  14206) 

9f2^m  (57  FR  4349B) 
ft^/92  (57  FR  43498) 

5^14/93  (eat) , 

6/1CV93  (est) 

fl;^2«3  (est.) 

5/10/98  (eat) 


Fund  for  the  Improvement  of  Postseoondary  Ecktcation  (FIPSE) 


84.116A 
64.1166 
64.116F 

84.116J 


64.183A 
84.1838 

64.1830 


e4.183E 
84.183F 


Coanprahanalva  Program  (PreappiJcattans) 

Coirprahansiva  Program  (Appticatlons) ' 

Fund  tor  the  Improvement  of  Poetsecondary  Edu- 
cation—Innovative Proiects  tor  Student  Cornmunity 
Servics. 

Fund  tor  ttie  Improvement  of  Postsecondary  Edu- 
catton — Spedai  Focus  Competlttoo  (Invitation^  Pri- 
ority: HigtTer  Educat)ori  Cooperation  and  Exc^iango 
between  the  United  States  and  the  European  Corrv 
munityj. 

Drug  Preverltan  Prograrw  in  Higher  Education — in- 
stitution-Wide Program. 

Dnjg  Prevention  Programs  in  Higher  Educatiorv— 
Special  Focus  Program  Competition:  Nattonal  Col- 
lege Student  Organizational  NetworV  Program. 

Drug  Prevention  Programs  in  Higher  Education — 
Special  Focus  Program  Competition;  Specific  Ap- 
proact>ea  to  Prevention  Projects  (Invitational  Prior- 
ity: Higher  Education  Consortia  for  Drug  Preven- 
tion). 

Drug  Prevention  Programs  in  Higher  Education — 
/Analysis  arxj  Dissemirtation  Program  Competitions: 
Disseminatioo  of  Successful  Projects. 

Drug  Prevention  Programs  in  Higher  Education — 
Ar^alysie  ar>d  Dtssemination  Program  Corr>pe<itions: 
Analysis  Projects. 


ani/92  (57  FR  41736) 
ani/92  (57  FR  41736) 
5/3«3  (est.) 


4A30/93  (est.) 

9«1/92  (57  Ffl  43498)  

9/21/92  (57  FR  43498)  

9«1/92  (57  FR  43496)  

9/21/92  (57  FR  43498) 

9/21/92  (57  FR  434SS);  1/25/93  (58  FR  5963) 


AppNcaMon 
dtadUnedate 


11/30/92. 


57393. 

2f^W93. 

3/1/93. 

7/16/93  (est.). 
7/-'fi/93  (est.). 
7/19/93(981). 
6/30/93  (est.). 


10/27/92. 
3/»93. 
6/18/93  (est.). 


6/14/93  (est). 

r/19/93. 
4,'5/93. 

2/17/93. 

1/19/93 
3/22/93. 


Office  of  Special  Education  and  Rehabilitative  Services 
OtSc»  of  Special  Education  Programs 


84.023A  . 

84.0238  . 
84.023C  . 
64.023N  . 
84.023P  . 

84  023R  . 

84  023T  . 

64.0248  . 
84.024D  . 
64  024J  .. 
84.024P  . 

64.025C  . 

84.02^D  . 
64  026  ... 

84.C26F  . 

84.026J  . 


Advar>ck>g  arxJ  Improving  the  Research  Knowiedga 


Student-Initiated  Research  Projects  

ReW-lrxtiated  Research  Projects 

Irvtial  Career  Awards  _ 

lrK»«asing  Partictpation  in  General  Education  Devel- 
opment Programs  among  Youth  with  DisatMlities. 

iTKiuding  Children  with  Disabilities  as  Part  of  Sys- 
temic Efforts  to  Restructure  Schools. 

EnhafKing  Language  Acquisition  among  Studerits 
Who  Are  Deaf  or  Hard  of  Hearing. 

Ear»y  Childhood  Demonstration  Project 

Outreach  Projects  „ 

Statewide  Data  Systems  Projects  _„ 

Model  Early  inten/entton  and  Preschool  Training 
Projects. 

Services  tor  Chitdren  with  Deaf-BdrKfr^ess — Technical 
Assistance  to  State  arvj  Mult-State  Projects. 

N*>l«l  Demor^st.atSon  Protects 

Edu:at>onai  Media  Research,  Production,  Distritw- 
tien,  and  Training  Program: 

Oosed-Capttoned  Movies,  Mini-Series,  and  Special 
Programs  Broadcast  during  Prtme-Time. 

Close-Captioned  Syndicated  Television  Programming 


a/15/92  (57  FR  42560)  

9/15'92  (57  FR  42560)  _ 

9/15/92  (57  FR  42560)  _ 

9/15/S2  (57  FR  42561)  „ — 

1/15/93  (58  FR  4866);  2/22/93  (58  FR  9597-9999) 

9/15/92  (57  FR  42561)  — 

1/15/93  (58  FR  4866)  

9/21/92  (57  FR  43444)  „„ 

9/21/92(57  FR  43444)  „..„ „.„ 

a/17/92  (57  FR  42988)  „ 

10/6/32  (57  FR  46070)  ..; 

8J2S/92  (57  FR  384S8)  _ 

3^9/93  (58  FR  15138) „ 

9/21/92  (57  FR  43532)     _...- „ 

9/21/92  (57  FR  43532)  


a'12/93. 

11/13/92. 
11/13/92. 
1/8i93. 
4/18/93. 

12/11/92. 

4/19/93. 

11/23«2. 
12/11/92. 
3«/93. 
1/11/93. 

2/8»3. 

5f2B/93. 

3£3e3. 
5/5/93. 
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List  of  Application  ^40TICES— Continued 


CFDA  No. 


84.026M 

84  026P 

84.026R 

84.026T  . 

84.026V  . 
84.028A  . 
84.02gA  . 

84.0298  . 

84.C29C  . 

84.0290  . 
84.029E  . 
84.029F  . 
84.029K  . 
•84  029L  , 
84.029M  ., 
•84.029N, 

84.029Q  ., 
84  029V  .. 
84  030A  .. 
84.030C  .. 
64  030E  .. 
84  078C  .. 

84,0860  .. 


84.086J  . 

84.086R 
84.086U 


•84.158A  .... 
84.1580  


64.158K  ..1... 

84.158P  

84.159A  

34.159F  

&4.1B0E  ....... 

84.180G  ...!... 

84.180J  ....j... 

84.2370  ...... 


Name  of  program 


SympoeJum  on  Educational  Madia  Technotogy  Rrtat- 
ing  to  Parwns  w«th  Sansory  OtsabiWias. 

Closed-CaptJoned  National  News  and  Public  Infomia- 
tion  Programa. 

Special    Research,    Development,    and    Evaluation 
Projects. 

Cultural  Experiences  kx  Deaf  and  Hard  ot  Hearing 
CNWren  and  Youth. 

Closad-Captloned  Chfldren's  Program 

Regional  Resource  Centers 

Training  Personnel  to  Sen/e  Low-Incidence  Disabii- 
Niea. 

Preparation  o<  Personnel  for  Careers  In  Special  Edu- 
cation. 

Technical  Assistance  to  Professional  Development 
Parlr>erships. 

PreparaUon  of  Leadership  Personnel 

Minority  Institutions 

Preparation  of  Related  Sewices  Pewonnal 

Special  Projects 

interpreter  Training  Z^.ZZ. 

Parent  Training  and  Infonnatlon  Centers   ~~.Z~'....""... 

Preparation  of  Personnel  for  Careers  In  Special  Edih 
cation  (Serious  Emotional  Disturbance). 

Trainir>g  Early  Intervention  arxJ  Preschool  Personnel  . 

Technical  Assistance  to  State  Educational  Agencies 

Natiorud  Information  Center 

Poetsecoodary  Clearinghouse '.1"Z.."""!."!." 

SpedaJ  Education  Employment  Clearirigfxxiiia  .1"!"!." 

Career  Placement  Opportunities  for  Students  with 
Disabilities  in  Postsecondary  Programs. 

Developing  Innovations  for  Educating  Children  with 
Severe  Disabilities  FuH-Tlme  in  General  Educaton 
Classrooms. 

Statewide  Systems  Change „ 

Model  Inservice  Training  Projects  

Outreach-^Senrfng  Students  with  Severe  OisablNties 
In  Integrated  Envirorvnents. 

State  Systems  for  Transition  Sendees  for  Youth  With 
Disabilities. 

Model  Oenwwtratlon  Projects  to  Identify,  Recfult, 
Train  and  Place  Youth  with  Disabilities  Who  Have 
Oropped  Out  of  School. 

Model  Oenwnatration  Projects  to  Identify  and  Teach 
SIdlls  Necessary  for  Self  Determination. 

Research  Projecte  on  the  Transition  of  Special  Popu- 
lations to  integrated  Postsecondary  Environments. 

State  Agency/Federal  Evaluation  Studies  Projecte  

State  Agency/FederaJ  Evaluation  Studies  Projects 

Demonstrating  artd  Evaluating  the  Benefite  of  Edu- 
catlonai  tnrxjvatlons  Using  Technology. 

Technology,  Educational  Media,  and  Materials  Re- 
search Projects  that  Promote  Literacy. 

Application  of  Assistive  Technology  lor  Studente  Who 
Are  Oeaf  or  Hard  of  Hearing. 

Developn'>ent  and  Support  for  Enhancing  Professional 
Knowtedge.  SMWs,  and  Strategies. 


r 


j44>*callon  nottca 


9/21/92  (57  FR  43532)  . 

9/21/92  (57  FR  43532)  . 

9/21/92  (57  FR  43444)  . 

9/21/92  (57  FR  43532)  . 

9«1/92  (57  FR  43532)  .. 
12/10«2  (57  FR  56474) 
12/29/92  (57  FR  62110) 

7/24/B2  (57  FR  33068)  .. 
12/29«2  (57  FR  62110) 

7/24/02  (57  FR  33068)  .. 
12«9/92  (57  FR  62110) 
7/24/B2  (57  FR  33068)  .. 
7/24/92  (57  FR  33068)  .. 
12/29/92  (57  FR  62110) 
7/24/92  (57  FR  33068)  .. 
12/29/92  (57  FR  62110) 

7/24/92  (57  FR  33068)  ... 
12/29«2  (57  FR  62110)  . 
8/18/92  (57  FR  37360)  ... 
8/18/92  (57  FR  37360)  ... 
BJ:e/92  (57  FR  37360)  .„ 
8/25/92  (57  FR  38489)  ... 


8/25/92  (57  FR  38488) 


6/25/92  (57  FR  38488);  4/7/93  (est.) 

8/25/92  (57  FR  38488)  „ 

8/25/92  (57  FR  38488)  „ 


12/30/92  (57  FR  62314) 
8«5/92  (57  FR  38489)  .. 

8/25/92  (57  FR  38489)  .. 
8/25/92  (57  FR  38489)  .. 


9/15/92  (57  FR  42562) 
9/15/92  (57  FR  42562) 
9AI7/92  (57  FR  42989) 

9/17/92  (57  FR  42988) 

12/7/92  (57  FR  57867) 

9/17/92  (57  FR  42987) 


AppicaMon 

deadline  date 


V19I93. 

2/1Q«3. 

4/27/93. 

2/1/93. 

4/21/93. 

2/5/93. 

2/26/93. 

10/19/92. 

2/26/93. 

10/1(V92. 

2/2u/93. 

9/18/82. 

11/30/92. 

2/26/93. 

9/15/92. 

2/26/93. 

8/18/82. 
2/26/93. 
1/1 5«3. 
1/15«3. 
1/1 5«3. 
S/3/93. 

12/4/92. 

12/11/92      5/2ty 

93  (est ). 
12/11/92. 
1/29^93. 

4/9/93. 

4/9/93. 


1/22/93. 

12/11/92. 

1/1 5«3. 
1/15«3. 
11/3Q«2 

11/30/92. 

3/12/93. 

3/19/93. 


Nationed  Institute  on  DiaabiUty  and  RehabiUtabon  Rasaan:h 


Rasearch  and  Demonstration  Projecte „ 

Research  and  Oemonstratton  Projecte 

RehabiWalton  Research  and  Tralrilng  Centers 

Rehabilttatlon  Research  and  Training  Centers  ...._ 

Rehabilitation  Research  and  Training  Centers 

Rehabilitation  Research  Mid  Training  Center  In  Pedi- 
atric Trauma  Rehabilitation. 

Knowledge  Dissemination  and  Utilization  Program 

Rehabilitation  Engineering  Centers  


12/3/92  (57  FR  57284)  

9/21/92  (57  FR  43498);  11/16/92  (57  FR  54064)" 

12/4/92  (57  FR  57617)  

1/21/93  (58  FR  5535)  ""Z" 

3/10/93  (58  FR  13313)  _ 

3/1/93  (58  FR  11941)  „ _ 'Z'Zl 

8/1 8«2  (57  FR  37338)  

12/4/92  (57  FR  57592)  .-..".'.'.""."!!!.' 


3/31/83. 

S/28/93. 

2/S«3. 

3/24/93. 

5/10/93. 

4/27/93. 

2/23/93. 
2/5/93. 
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List  of  Application  Notices— Continued 


CFDANo. 

Name  of  program 

Application  notice 

Application 
deadline  date 

84  133F  

84.133G 

Rahabdttatton  R«s«arch  Fellowships  Program 

FleW-lnltated  Research  

an8«2  (57  FR  37X»)  .„ 

8/18/92  (57  FR  37338)  

1(V5/92. 
10/5/92 

84.133P  

Research  Training  and  Career  Development  Program 
State  Grants  for  Technology-Related  Assistance  for 
indtvWuais  ¥nth  Disabilities. 

8/18/92  (57  FR  37338)  

10/5/92 

84.224A  

9/21/92  (57  FR  43498);  11/16/92  (57  FR  54064)  

4/16«3. 

RehabHitation  Sorvlces  Administration 


84.128A  .... 

84.128G  .... 

84.128J 

e4.129A-1 
64.129A-5 
B4.129B  .... 
84.129C-1 
S4.129C-3  . 

84.1290  

84.129E  

84.129F  

84.1290  

84.129H  

84.129K  

84.129L 

84.129M 

84.129P  

84.129Q 

84.129R  

84.1291  

•84.129T-1 

84.129U  

•84.129U-1 

a4.132A  

•84.1328  .... 

84.177A  

84.234K  

84.235C  

•84.2360  .... 


Training— Occupational 


Special  Projects  and  Demortstrations  for  Providing 
Supported  Employment  Services  to  Individuals  with 
Severs  HarKNcaps — Community-Based  Protects. 

Vocatiorwl  Rehabilitation  Service  Projects  for  Migra- 
tory Agricultural  and  Seasor^al  FarmworKers  with 
Handicaps. 

Projects  for  Initiatirtg  Special  Recreation  Programs  for 
mdMduete  with  Handicaps. 

FWwbilltatlon  Long-Term  Trainir^g— Rehabilitation 
IMadicine. 

Rehabilitation  Lor^g-Term  Training — Prosthetics  and 
Orthotics. 

Rehabilitation  Lor>g-Term  Training— Rehabilitation 
Counseling. 

Rehabilitation  Long-Term  Training — Rehabilitation  Fa- 
cility Administration. 

Rehabilitation  Long-Term  Training— RehabilitaSon 
Adminlstratton.  ' 

Ftohabilitation     Long-Term 
Therapy. 

RehabiNtallon  Lortg-Term  Trainir>g— Rehabilitation 
Engir>eering. 

Rehabilitation  Long-Term  Training— Vocational  Eval- 
uation am  Wo(1(  Adjustment. 

Rehabilitation  Long-Term  Training— Rehabilitation 
Wor1(shop  and  Facility  Personnel. 

RehabMitalion  Long-Term  Training — Rehabilitation  of 
the  Mentally  IH. 

Rehabilitation  Lortg-Term  Training— Specialized  Per- 
sorviel  tor  Supported  EmploymenL 

Rehabmtatton  Uxtg-Term  Training— Undergraduate 
Education  In  Rehabilitation  Services. 

Rehabilitation  Lor>g-Tenn  Training — Independent  Liv- 
ing. 

Rehabilitation  Long-Term  Training— Rehabilitation  of 
ttMBUnd. 

RehabiMaikx)  Long-Term  Trainlng-I^ehabilitation  of 
the  Deaf. 

Rehabilitation  Long-Term  Training— Rehabilitation 
Job  Development  artd  Placement 

Rehabilitation  Training — Experimental  ami  Innovative 
Trainirtg. 

Rehabilitation  Long-Term  Training — Distance  Leam- 
Irtg  Through  Telecommunications. 

Rehabilitation  Training— RehatHlitation  Continuing 
Education  Programs. 

Rehabilitation  Long-Temt  Training— Parent  Informa- 
tion and  Training. 

Centers  for  Independent  Living  

Centers  for  Indeperxient  Living— Training  and  Tech- 
nical Assistance. 

Independent  Living  Services  for  Older  BUnd  Individ- 


Projects  With  Industry 

Special  Projects  and  Demonstrations  tor  Providing 

Vocational   Rehabilitation   Services  to   Individuals 

¥*»th  Severe  Handlcape— Non-Priortty. 
Special  Projects  and  Demonstrattons  for  Providing 

Vocationai   Rehabilitation   Services  to  Individuals 

with  Severs  Handicaps— OenrKy»tration  Projects  to 

IncfMse  Ctient  Choice. 


6/12/92  (57  FR  25025);  9/24/92  (57  FR  44179)  . 

9/21/92  (57  FR  43498);  11/16«2  (57  FR  54064) 

6/15/93  (est*)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

• 

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498) '. 

9«1/92  (57  FR  43498)  

9/21/92  (57  FR  43498)  

9/21/92  (57  FR  43498) " 

9/21/92  (57  FR  43498);  11/16/92  (57  FR  54064) 

4/30/93  (est.) 

8/6«2  (57  FR  34766)  

4/30/93  (est.; 

6/15«3  (est.*)  

6/15/93  (esf)  

Withdrawn 

9/21/92  (57  FR  43488)  

9/21/92  (57  FR  43498)  

6/4/93  (est.*)  


10/9/92. 

11/30/92. 

&'16/93  (est.) 

11/30^. 

11/30/92. 

2/3/93. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30/92. 

11/30«2. 

11/23/92. 

6/30/93  (est). 

10/1/92. 

6/30/93  (est). 

8/16/93  (est). 
8/16/93  (est). 

Withdrawn. 

11/30/92. 
11/30/92. 

8/5/93  (est.). 
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List  Of  Appucatk>i  Notjccs— Continued 


CFDANo. 


'84.236E 
84.235F  . 

84.235M.. 


84.235N 


Name  of  program 


84.235P 


84.235C 

'84.240A 
84.2460  . 
84.246E  . 


'84.246P 
84.250C 

84.265A 


Special  Projects  and  Demonetrations  for  ProvWJng 
Vocational  Rehabilitation  Services  to  Individuals 
with  Severe  Handicape— Transportation  Sen/ices. 

Special  Projects  and  Demonstrations  for  ProvidkM 
Vocational  RehabiMatlon  Sen^ices  to  indlvWu^ 
with  Severe  Handicape— Low  Functtoning  Adults 
Who  Are  Deaf  or  Hard  o(  Hearing. 

Special  Projects  and  Demonstrations  for  Providing 
Vocationai  Rehabilitation  Sen/ices  to  Individuals 
with  Severe  Handicape— Model  Systems  of  Col- 
iaboration  to  Assist  In  the  Training  and  Employ- 
ment of  IndMduals  Who  Are  Disabled  Due  to  the 
Abuee  of  Onjgs  Other  than  Alcohol. 

Special  Projects  and  Demonstrations  for  Providing 
Vocational  Rehabittalion  Services  to  Individuais 
with  Severe  Handicaps— Functional  Assessment  of 
Individuals  with  Cognitive  Disabaities. 

Special  Projects  and  Demonstrations  for  Providktg 
Vocational  Rehabltttation  Sen/ices  to  Individuals 
with  Severe  Handicaps— IJnkages  between  State 
Vocational  Rehabilitation  Agencies  and  Consumer- 
Run  Programs  for  IndMduals  with  Severe  Mental 
Illness. 

Special  Projects  and  Demonstrations  for  PmMkng 
Vocational  Rehabilitation  Sendees  to  IndMduads 
with  Severe  Handicaps— Transition  Rehabilltatton 
Sen^ices  for  HandicappwJ  Youth  with  Special 
l^eeds.  -»— . 

Program  of  Protection  and  Advocacy  of  Individual 
Ftighls. 

RehabHitalion  Short-Term  Training— Functional  As- 
sessment of  Individuals  with  Cognitive  Disabilitiss. 

Rehabilitation  Short-Term  Training— Training  Reha- 
Wltation  Practitioners  and  Educators  on  Provisions 
of  the  Individuals  with  Disabilities  Education  Act 
(IDEA). 

Rehabilitation  Short-Tenm  Training— Braille  Tr^nlng 

Vocational  Rehabilitation  SeMce  Projects  for  Amer- 
ican Indians  with  Handicaps. 

Rehabilitation  Training— State  Vocation^  RehabHita- 
tlon  UnH  Inservtce  Training. 


Applcalion  rwUce 


1/25/93  (58  FR  5863) 


11/4/92  (57  FR  526SS) 


11/4/92  (57  FR  52685) 


11/4/92  (57  FR  52685) 


11/4/92  (57  FR  52685) 


AppHcaHon 


4/5/93. 


1/11/93. 


1/11/93. 


»21/92  (57  FR  43498);  12/3«2  (57  FR  57160) 


6/1 5«3  (est) 

11/16/92  (57  FR  54146) 
11/16«2  (57  FR  54146) 


4/3(V93  (est) 

9/21/B2  (57  FR  43498) 


1/11/93. 


1/11/93. 


12/21/92. 

7/30/93  (est). 

1/15/93. 

1/15/93. 


6/30/93  (est). 
11/30/92. 


a/21/92  (57  FR  43498);  11/16«2  (57  FR  54064);  3/    5C4/93 
18«3  (58  FR  14564).  I 


84.051 


Office  of  Vocational  and  Adult  Education 


84.077 .. 
84.099.. 
84.101A 
84.101C 
84.192  .. 
84.198  .. 
84,244  .. 
84.255  .. 


.1 


National  Center  or  Centers  for  Research  tn  Voca- 
tional Education. 

Bilingual  Vocational  Training  Program 

BHingual  Vocational  Instnjctor  Training  Program  

Indian  Vocational  Education  Program  

Native  Hawaiian  Vocatioral  Education  Program 

Adult  Education  for  the  Homeless  Program „. 

National  Wortcplace  Literacy  Program ' 

Business  and  Education  Standards  Program 

Functional  Literacy  for  State  and  Local  Prisoners  Pro- 
gram. 


7/10/92  (57  FR  30836) 

9/21/92  (57  FR  43552) 
9/21/92  (57  FR  43534) 
6/16/92  (57  FR  26904) 
ar21/92  (57  FR  43498) 
3/24/92  (57  FR  10159) 
6/5«2  (57  FR  24130)  .. 
8/30/92  (57  FR  45146) 
6/5/92  (57  FR  24112)  „ 


]For  institutions  needing  to  establish  eligibiiity  (Pari  I  only) 
*For  ail  project  descripBons  (Pan  II).     "^    '  '  " 

'ApplKants  for  84.1 16B  were  required  to  submit  prsapplications  under  84.1 16A  by  10M4/92. 


9/4/92. 

12/11/82. 

12/11/92. 

7/30/92. 

4/16/93. 

6/5/92. 

7/10/92. 

11/20/92. 

7/21/92. 
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Invitation  to  Comment 

The  Secretary  welcomes  comments  on 
the  usefulness  of  this  update  of  the 
annual  combined  apphcation  notice  and 
suggestions  for  improving  this  update  or 
the  combined  application  notice. 

Please  direct  any  comments  and 
suggestions  to  Steven  N.  Schallcen, 
Assistant  General  Q>unsel  for 
Regulations.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW. 
(room  5131,  FOB-6).  Washington.  DC 
20202-2241. 

Dated:  April  16. 1993 
Richard  W.  Rilejr, 

Secretary  of  Education. 

Appendix 

Intergovernmental  Review  of  Federal 
Programs 

This  appendix  applies  to  each 
program  that  is  subject  to  the 
requirements  of  Executive  Order  12372 
(Intergovernmental  Review  of  Federal 
Programs]  and  the  regulations  in  34  CFR 
part  79. 

The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  to  strengthen 
federalism  by  relying  on  State  and  local 
processes  for  State  and  local 
government  coordination  and  review  of 
proposed  Federal  financial  assistance. 

.Applicants  must  contact  the 
appropriate  State  Single  Point  of 
Contact  to  find  out  about,  and  to  comply 
with,  the  State's  process  imder 
Executive  Order  12372.  Applicants 
proposing  to  perform  activities  in  more 
than  one  State  should  immediately 
contact  the  Single  Point  of  Contact  for 
each  of  those  States  and  follow  the 
procedure  established  in  each  of  those 
States  under  the  Executive  order.  A 
listing  containing  the  Single  Point  of 
Contact  for  each  State  is  included  in  this 
appendix. 

In  States  that  have  not  established  a 
process  or  chosen  a  program  for  review, 
State,  areawide,  regional,  and  local 
entities  may  submit  comments  directly 
to  tlie  Department. 

Any  State  Process  Recommendation 
and  other  comments  submitted  by  a 
State  Single  Point  of  Contact  and  any 
comments  from  State,  areawide, 
regional,  and  local  entities  must  be 
mailed  or  hand-delivered  by  the  date 
indicated  in  this  notice  to  the  following 
address:  The  Secretary.  EO  12372— 
CFDA»  (commenter  must  insert 
number — including  suffix  letter,  if  anyl, 
U.S.  Department  of  Education,  room 
4161.  400  Maryland  Avenue,  SW., 
Washington.  DC  20202-0125. 

Proof  of  mailing  will  be  determined 
on  the  same  basis  as  applications  (see  34 


CFR  75.102).  Recommendations  or 
comments  may  be  hand-delivered  until 
4:30  p.m.  (Washington,  DC  time)  on  the 
data  indicated  in  this  notice. 

PLEASE  NOTE  THAT  THE  ABOVE 
ADDRESS  IS  NOT  THE  SAME 
ADDRESS  AS  THE  ONE  TO  WHICH 
THE  APPUCANT  SUBMFTS  ITS 
COMPLETED  APPUCATION.  DO  NOT 
SEND  APPUCATIONS  TO  THE  ABOVE 
ADDRESS. 

State  Single  Points  of  Contact 

Arizona 

Ms.  )anice  Dunn,  Arizona  State 
Qearinghouse,  3800  N.  Central  Avenue, 
Fourteenth  Floor,  Phoenix,  Arizona  85012. 
Telephone  (602)  280-1315. 

Arkansas 

Mr.  Joseph  Gillespie,  Manager,  State 
Qearinghouse.  Office  of  Intergovernmental 
Service.  Department  of  Finance  and 
Administration.  P.O  Box  3278,  Little  Rock, 
Arkansas  72203.  Telephone  (501)  682-1074. 

California 

Glenn  Stober,  Grants  Coordinator,  Office  of 
Planning  and  Research,  1400  Tenth  Street. 
Sacramento,  California  95814,  Telephone 
(916)  323-7480. 

Colorado 

State  Single  Point  of  Contact,  State 
Clearinghouse,  Division  of  Local 
Covenunent.  1313  Sherman  Street,  room  520, 
Denver,  Colorado  80203,  Telephone  (303) 
866-2156. 

Connecticut 

Mr.  William  T.  Quigg,  Intergovernmental 
Review  Coordinator,  State  Single  Point  of 
Contact,  Office  of  Policy  and  Management, 
Intergovernmental  Policy  Division.  80 
Washington  Street,  Hartford,  Connecticut 
06106-4459.  Telephone  (203)  566-3410. 

Delaware 

Francine  Booth,  State  Single  Point  of 
Contact,  Executive  Department,  Thomas 
Collins  Building,  Dover,  Delaware  19903, 
Telephone  (302)  739-3326. 

District  of  Columbia 

Rodney  Holman,  State  Single  Point  of 
Contact,  Executive  Office  of  the  Mayor, 
Office  of  Intergovernmental  Relations,  Room 
416.  District  Building,  1350  Pennsylvania 
Avenue,  NW..  Washington.  DC.  20004. 
Telephone  (202)  727-6551. 

Florida 

Janice  L.  Alcott,  Director,  Florida  State 
Clearinghouse,  Executive  Office  of  the 
Governor.  Office  of  Planning  and  Budgeting. 
The  Capitol,  Tallahassee,  Florida  32399- 
0001,  Telephone  (904)  488-8114. 

Georgia 

Charles  H.  Badger,  .Administrator,  Georgia 
State  Clearinghouse,  270  Washington  Street, 
SW.,  Atlanta.  Georgia  30334,  Telephone  (404) 
656-3855. 

Hawaii 

Mary  Lou  Kobayashi,  Planning  Program 
Manager,  Office  of  State  Planning,  Office  of 


the  Governor.  P.O.  Box  3540,  Honolulu. 
Hawaii  96811.  Telephone  (808)  587-2802 

Illinois 

Jami  Owens,  State  Single  Point  of  Contai  i 
Office  of  the  Governor,  State  of  Illinois.  1U7 
Stratton  Building,  Springfield.  Illinois  62706 
Telephone  (2 1 7)  782-1671 . 

Indiana 

Frank  Sullivan,  Budget  Director.  Stale 
Budget  Agency,  212  State  House. 
Indianapolis.  Indiana  46204.  Telephone  (317) 
232-5610. 

Iowa 

Steven  R.  McCann,  Division  foi 
Conununity  Progress,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue.  Des  Moines.  Iowa  50309.  Telephone 
(515)  281-3725. 

Kentucky 

Ronald  W.  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601. Telephone  (502)  564-2382. 

Maine 

Joyce  Benson.  State  Planning  Office,  State 
House  Station  #38,  Augusta,  Maine  04333. 
Telephone  (207)  289-3261. 

Maryland 

Mary  Abrams,  Chief,  Maryland  State 
Clearinghouse,  Department  of  State  Planning, 
301  West  Preston  Street,  Baltimore,  Maryland 
21201.  Telephone  (301)  225-4490. 

Massachusetts 

Karen  Arone,  State  Clearinghouse, 
Executive  Office  of  Communities  and 
Development,  100  Cambridge  Street,  room 
1803,  Boston.  Massachusetts  02202. 
Telephone  (617)  727-7001. 

Michigan 

Milton  Waters,  Director  of  Operations. 
Michigan  Department  of  Conunerce, 
Michigan  Neighborhood  Alliance. 

Please  direct  correspondence  to:  Manager, 
Federal  Project  Review,  Michigan 
Department  of  Commerce,  Michigan 
Neighborhood  Builders  Alliance.  P.O.  Box 
30242.  Lansing,  Michigan  46909.  Telephone 
(517)373-6223. 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, 
Office  of  Federal  Grant  Management  and 
Reporting,  Department  of  Finance  and 
Administration,  301  West  Pearl  Street, 
Jackson,  Mississippi  39203,  Telephone  (6C1) 
949-2174. 

Missouri  ., 

Lois  Pohl,  Federal  Assistance 
Clearinghouse,  Office  of  Administration,  P.O. 
Box  809,  Room  430,  Truman  Building, 
Jefferson  City,  Missouri  65102,  Telephone 
(314)  751-4834. 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson  City, 
Nevada  89710,  Attn:  Dana  G.  Strum, 
Clearinghouse  Coordinator,  Telephone  (702) 
687-4065. 
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New  Hampshire 

'       Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Plamiing,  Attn: 
Intergovernmental  Review  Process/James  E. 
Bieber,  2  Mi  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone  (603)  271- 
2155. 

New  Jersey 

Richard  J.  Forth,  Director,  Division  of 
Community  Resources. 

Please  direct  all  correspondence  and 
questions  about  intergovernmental  review  to: 
Andrew  J.  Jaskolka,  State  Review  Process, 
Division  of  Community  Resources,  CN  814, 
room  609,  Trenton,  New  Jersey  06625-0814 
Telephoae  (609)  292-9025. 
New  Mexico 

George  Elliott,  Deputy  Director,  State 
Budget  Division,  room  190,  Bataan  Memorial 
Building.  Santa  Fe,  New  Mexico  87503, 
Telephone  (505)  827-3640. 
New  York 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany,  New  York 
12224.  Telephone  (518)  474-1605. 
North  Carolina 

Mrs.  Chrys  Baggett,  Director. 
Intergovernmental  Relations.  N.C 
Department  of  Administration.  116  W.  Jones 
Street,  Raleigh.  North  Carolina  27611. 
Telephone  (919)  733-0499. 
North  Dakota 

North  Dakota  Single  Point  of  Contact, 
Office  of  bteigovemmental  Assistance. 
OfBce  of  Management  and  Budget,  600  East 
Boulevard  Avenue,  Bismarck,  North  Dakota 
58505-0170.  Telephone  (701)  224-2094. 
Ohio 

Larry  Weaver.  State  Single  Point  of 
Contact,  State/Federal  Funds  Coordinator. 
State  aearinghouse.  Office  of  Bu«iget  and 
Management.  30  East  Broad  Street.  34th 
Floor.  Columbus.  Ohio  43266-0411, 
Telephone  (614)  466-0698. 


Rhode  Island 

Daniel  W.  Varin,  Associate  Director, 
Statewide  Planning  Program,  Department  of 
Administration,  Division  of  Planning,  265 
Melrose  Street.  Providence,  Rhode  Island 
02907,  Telephone  (401)  277-2656. 

Please  direct  correspondence  and 
questions  to:  Review  Coordinator.  OfBce  of 
Strategic  Planning. 

South  Carolina 

State  Single  Point  of  Contact,  Grant 
Services,  Office  of  the  Governor,  1205 
Pendleton  Street,  room  477.  Columbia,  South 
Carolina  29201.  Telephone  (803)  734-0494. 
South  Dakota 

Susan  Comer,  State  Clearinghouse 
Coordinator,  Office  of  the  Governor.  500  East 
Capitol.  Pierre,  South  Dakota  57501, 
Telephone  (605)  773-3212. 
Tennessee 

Charles  Brown,  State  Single  Point  of 
Contact,  State  Planning  Office,  500  Charlotte 
Avenue,  309  John  Sevier  Building,  Nashville, 
Tennessee  37219,  Telephone  (615)  741-1676! 
Texas 

Tom  Adams,  Governor's  Office  of  Budget 
and  Planning,  P.O.  Box  12428,  Austin,  Texas 
78711.  Telephone  (512)  463-1778. 
Utah 

Utah  State  Gearinghouse,  Office  of 
Planning  and  Budget,  ATTN:  Carolyn  Wright 
Room  116  Stata  Capitol,  Salt  Lake  Qty,  Utah ' 
84114,  Telephone  (801)  538-1535. 
Vermont 

Bernard  D.  Johnson.  Assistant  Director. 
Office  of  Policy  Research  k  Coordination. 
Pavilion  Office  Building.  109  State  Street. 
Montpelier.  Vermont  05602.  Telephone  (802) 
82»-3326. 

W.wt  Virginia 

Fred  Cutlip,  Director,  Community 
Development  Division.  Governor's  Office  of 
Community  and  Industrial  Development. 


Building  No.  6,  room  553,  Charleston,  West 
Virginta  25305,  Telephone  (304)  348-4010. 
Wisconsin 

William  C.  Carey.  Federal/State  Relations. 
Wisconsin  Department  of  Administration. 
101  South  Webster  Street.  P.O.  Box  7864.' 
Madison.  Wisconsin  53707. 

Please  direct  correspondence  and 
questions  to:  William  C  Carey.  Section  Chief. 
Federal/State  Relations  Office.  Wisconsin 
Department  of  Administration.  Telephone 
(608)  266-0267. 

Wyoming 

Ann  Redman,  State  Single  Point  of  Contact. 
Wyoming  State  Qearinghouse,  State 
Planning  Coordinator's  Office,  Capitol 
Building,  Cheyenne,  Wyoming  82002. 
Telephone  (307)  777-7574. 

Territories 
Guam 

Michael  J.  Reidy.  Director,  Bureau  of 
Budget  and  Management  Research,  Office  of 
the  Governor,  P.O.  Box  2950,  Agana,  Guam 
%910.  Telephone  (671)  472-2285. 
Northern  Mariana  Islands 

State  Single  Point  of  Contact,  Planning  and 
Budget  Office,  Office  of  the  Governor. 
Saipan.  CM.  Northern  Mariana  Islands  96950. 
Puerto  Rico 

Patria  Custodio/lsrael  Soto  Marrero. 
Chairman/Director.  Puerto  Rico  Planning 
Board.  Mlnillas  Government  Center,  P.O.  Box 
41119.  San  Juan,  Puerto  Rico  00940-9985. 
Telephone  (809)  727-4444. 
Virgin  Islands 

Jose  L.  George,  Director,  Office  of 
Management  and  Budget,  Na  32  k  33 
Kongens  Gade,  Charlotte  Amalie.  V.I.  00802 
Telephone  (809)  774-0750. 
IFR  Doc  93-9483  Filed  4-22-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 
RIN  No.  056O-AO15 

1993  Options  Pilot  Program 

AGEMCY:  Ck>ininodity  Credit  Corporation. 

USDA. 

ACTION:  Notice. 

SUMMARY:  On  October  28, 1992,  the 
Secretary  of  Agriculture  announced  the 
establishment  of  a  pilot  program  for 
options  contracts  [\he  options  program) 
for  the  1993  crop  year  in  conjunction 
with  the  Chicago  Board  of  Trade 
(CBOT). 

Under  the  program,  the  Commodity 
Credit  Corporation  (CCC)  will  enter  into 
contracts  with  eligible  producers  who 
(1)  agree  to  purchase  at  least  one  CBOT 
put  option  for  their  chosen  commodity; 
and  (2)  agree  to  forego  other  program 
benefits  on  any  enrolled  bushels. 
I*roducers  will  be  reimbursed  by  CCC 
for  the  cost  of  the  premium  for 
purchasing  the  put  option  and  will 
receive  an  incentive  payment  of  15 
cents  or  5  cents  per  enrolled  bushel  for 
participating  in  the  program,  depending 
on  whether  producers  enroll  at  the 
target  price  equivalent  level  or  the  price 
support  equivalent  level,  respectively. 
DATES:  The  enrollment  period  for  this 
program  begins  March  1, 1993,  and 
concludes  April  30, 1993. 
ADDRESSES:  Requests  to  receive  further 
information  should  be  submitted  to: 
Director,  Cotton,  Grain  and  Rice 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415. 
Washington.  DC  20013-2415. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Bruce  D.  Hiatt.  Program  Specialist. 
Cotton.  Grain  and  Rice  Price  Support 
Division,  Agricultural  Stabilization  and 
Conservation  Service,  U.S.  Department 
of  Agriculture,  P.O.  Box  2415, 
Washington,  DC  20013-2415  on  202- 
690-2798. 

SUPPt^MENTARV  INf  ORMATJON:  Section 
1151  et.  seq.  of  the  1990  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  Public  Law  101-624 
(November  28, 1990),  authorizes  the 
Secretary  to  conduct  an  options  pilot 
program  for  the  1993  com,  wheat,  and 
soybean  crops.  The  purpose  of  this 
program  is  to  conduct  research  ' 
nece86ar>'  to  ascertain:  (1)  Whether 
futures  option  trading  would  provide 
reasonable  protection  to  producers  from 
fluctuations  in  the  value  of  the 
commodities  they  produce;  (2)  whether 
producers  will  accept  and  fully  utilize 
this  method  of  price  protection  if 


information  is  provided  to  the 
producers  concerning  its  prt^r  use; 
and  (3)  what  effect  widespread  adoption 
of  such  futures  options  trading  program 
would  have  on  commodity  prices. 

Notice  of  Program  Availability 

This  program  is  available  to  com 
producers  in  nine  coimties  in  three 
states:  Champaign,  Logan,  and  Shelby 
counties  in  Illinois;  Carroll,  Clinton,  and 
Tippecanoe  counties  in  Indiana;  and 
Boone,  Grundy,  and  Hardin  counties  in 
Iowa.  In  the  three  Illinois  counties, 
wheat  and  soybean  producers  may  also 
participate.  Producers  must  participate 
in  the  aimual  acreage  reduction  program 
for  com  and  wheat  to  be  eligible  for  the 
options  program  on  those  commodities. 
Soybean  producers  must  accurately 
report  their  soybean  plantings  in  order 
to  be  eligible  to  participate. 

Program  Summary 

In  general,  the  options  program  will 
work  as  follows: 

A.  Participation  Choices.  Producers 
may  participate  in  the  options  program 
at  levels  that  are  alternatives  to  either 
(1)  deBciency  payments,  or  (2)  loan 
program  protection.  Producers  who 
choose  the  "de5ciency  payments" 
alternative  will  enroll  production  in  the 
options  program  as  "target  price 
bushels"  and  agree  to  forego  deficiency 
payments,  price  support  benefits  and 
loan  deficiency  payments  on  any 
mroUed  bushels.  Producers  who  choose 
the  "locm  program  protection" 
alternative  will  enroll  production  in  the 
options  program  as  "price  support 
bushels"  and  agree  to  forego  price 
support  benefits  and  loan  deficiency 
payments  on  any  enrolled  bushels. 
Production  can  be  enrolled  at  either  the 
targeted  price  or  price  supp(Ht  level,  but 
not  both.  However,  a  producer  may 
enroll  some  production  at  each  level. 

B.  Premiums  and  Incentives. 
Producers  participating  in  the  options 
program  will  receive:  (1)  A  subsidy  to 
cover  the  cost  of  the  premium  for  the 
purchase  of  the  put  option(s),  and  (2)  an 
incentive  payment  of  15  cents  per 
bushel  on  target  price  bushels,  or  5 
cents  per  bushel  on  price  support 
bushels. 

C.  Target  Price  Participation.  Com 
participants  must  buy  at  least  one  CBOT 
December  1993  com  put  option  contract 
(5,000  bushels)  at  a  strike  price 
equivalent  to  the  $2.75  per  bushel  target 
price  on  or  before  )une  15, 1993.  Wheat 
participants  must  buy  at  least  one  CBOT 
September  1993  wheat  put  option 
contract  (5000  bushels)  at  a  strike  price 
equivalent  to  the  $4.00  per  bushel  target 
price  on  or  before  May  15. 1993. 


D.  Price  Support  Participation.  Com 
participants  must  buy  at  least  one  CBOT 
March  1994  com  put  option  contract  at 
a  strike  price  equivalent  to  the  county 
price  support  price  for  com.  Wheat 
participants  must  buy  at  least  one  CBOT 
December  1993  wheat  put  option 
contract  at  a  strike  price  equivalent  to 
tijB  county  price  support  price  for 
wheat.  Soybean  participants  must  buy  at 
least  one  CBOT  March  1994  soybean  put 
option  contract  at  a  strike  price 
equivalent  to  the  county  soybean  price 
support  price,  minus  the  2  percent  loan 
origination  fee.  Put  options  at  the  price 
support  level  may  be  purchased  until 
the  options  expire  beginning  at  harvest 
of  the  crop  (at  the  time  the  crop  was 
otherwise  eligible  to  be  placed  under 
loan). 

E.  Other  Production.  Eligible 
production  not  enrolled  in  either  the 
target  price  or  price  support  levels  of  the 
options  program  will  be  eligible  to  be 
pledged  as  collateral  for  CCC  price 
support  loans  and  for  deficiency 
payments. 

F.  Other  Requirements  and 
Restrictions.  All  put  options  purchased 
as  required  by  the  options  program  must 
be  done  through  a  separate  account  with 
a  registered  commodity  broker.  A  sub- 
account is  not  "separate"  for  purposes 
of  the  options  program. 

G.  Documentation.  Documentation  of 
all  transactions  involving  the 
commodities  covered  by  the  program 
roust  be  provided  to  CCC.  This  includes, 
but  is  not  limited  to,  copies  of  brokers' 
trade  confirmations,  account  statements, 
and  copies  of  cash  contracts  or  bills  of 
sale. 

H.  Corn  and  Wheat  Options  Program 
Participants.  Options  program 
participants  for  corn  and  wheat  shall 
comply  with  the  acreage  limitations  and 
other  requirements  of  the  acreage 
reduction  programs.  Additionally, 
participants  agree  that  (1)  in  the  case  of 
target  price  participation,  the  total  of  the 
premium  subsidies  received  under  the 
options  program  and  the  deficiency 
payments  received  under  the  annual 
acreage  reduction  programs  will  not 
exceed  $50,000  per  person;  and  (2)  in 
the  case  of  price  support  participation, 
the  total  of  premium  subsidies  received 
imder  the  option  program  and  loan 
deficiency  payments,  marketing  loan 
gains  and  "Findley"  deficiency 
payments  received  under  such  programs 
will  not  exceed  $75,000  per  person.  A 
"person"  will  be  determined  in  the 
same  manner  as  a  "person"  is 
determined  for  payment  limitation 
purposes  for  such  annual  programs.  See 
7  CFR  part  1497. 

I.  Incentive  Payments.  Incentive 
payments  made  under  either 
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participation  level  are  not  subject  to  any 
payment  limit,  except  to  the  extent  that 
the  total  number  of  biishels  any  one 
producer  may  enroll  in  the  options 
program  is  limited  as  set  forth  in  item 
J  below.  In  the  event  that  CCC  makes 
disaster  assistance  available  with 
respect  to  the  1993  crops  of  wheat,  com. 
or  soybeans  to  producers  participating 
in  the  options  program  at  the  target 
price  level,  such  producers  must  refund 
any  premium  subsidies  and  incentive 
payments  received  on  any  enrolled 
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commodities  in  order  to  receive  disaster 
assistance  from  CCC. 

J.  Crop  Limitations.  A  participant  may 
enroll  up  to  50,000  bushels  of  com  and 
up  to  15.000  bushels  each  of  wheat  and 
soybeans  in  the  options  program. 
However,  overall  participation  in  the 
options  program  for  com  is  limited  to 
no  more  than  20  miUion  bushels.  Each 
county's  share  of  this  Umit  will  be 
allocated  based  on  the  total  com  crop 
acreage  bases  in  the  county  times  the 
average  of  the  percentage  of  such  bases 
enrolled  in  the  1990-1992  (XC  price 
support  and  production  adjustment 


programs.  If  more  bushels  are  enrolled 
than  are  allocated  to  a  county,  a  drawing 
will  be  held  to  determine  participants 
within  a  county.  Authority:  Sections 
1151-1156  of  the  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990.  as 
amended. 

Signed  this  16th  day  of  April  1993  in 
Washington.  tXl 

Thomai  A.  VongArlem. 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

[FR  Doc.  93-9670  Filed  4-21-93;  8:45  am] 
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Executive  Order  12843  of  April  21,  1993 

Procurement  Requirements  and  Policies  for  Federal  Agencies 
for  Ozone-Depleting  Substances 


WHEREAS,  the  essential  function  of  the  stratospheric  ozone  layer  is  shieldinc 
the  Earth  from  dangerous  ultraviolet  radiation;  and 

WHEREAS  the  production  and  consumption  of  substances  that  cause  the 
depletion  of  stratospheric  ozone  are  being  rapidly  phased  out  on  a  worldwide 
basis  with  the  support  and  encouragement  of  the  United  States;  and 

WHEREAS,  the  Montreal  Protocol  on  Substances  that  Deplete  the  Ozone 
Layer,  to  which  the  United  States  is  a  signatory,  calls  for  a  phaseout  of 
the  production  and  consumption  of  these  substances;  and 

WHEREAS,  the  Federal  Government,  as  one  of  the  principal  users  of  these 
substances,  is  able  through  affirmative  procurement  practices  to  reduce  sig- 
nificantly the  use  of  these  substances  and  to  provide  leadershin  in  their 
phaseout;  and 

WHEREAS,  the  use  of  alternative  substances  and  new  technologies  to  replace 
these  ozone-depleting  substances  may  contribute  positively  to  the  economic 
competitiveness  on  the  world  market  of  U.S.  manufacturers  of  these  innova- 
tive safe  alternatives; 

NOW  THEREFORE,  I,  WILLIAM  JEFFERSON  CLINTON,  by  the  authority 
vested  m  me  as  President  by  the  Constitution  and  the  laws  of  the  United 
States  of  America,  including  the  1990  amendments  to  the  Clean  Air  Act 
I  Clean  Air  Act  Amendments"),  Public  Law  101-549.  and  in  order  to  reduce 
the  Federal  Government's  procurement  and  use  of  substances  that  cause 
stratospheric  ozone  depletion,  do  hereby  order  as  follows: 

Section  1.  Federal  Agencies.  Federal  agencies  shall,  to  the  extent  practicable: 

(a)  conform  their  procurement  regulations  and  practices  to  the  policies 
and  requirements  of  Title  VI  of  the  Clean  Air  Act  Amendments,  which 
deal  with  stratospheric  ozone  protection; 

(b)  maximize  the  use  of  safe  alternatives  to  ozone-depleting  substances; 

(c)  evaluate  the  present  and  future  uses  of  ozone-depleting  substances 
including  making  assessments  of  existing  and  future  needs  for  such  materials 
and  evaluate  their  use  of  and  plans  for  recycling; 

(d)  revise  their  procurement  practices  and  implement  cost-effective  pro- 
grams both  to  modify  specifications  and  contracts  that  require  the  use  of 
ozone-depleUng  substances  and  to  substitute  non-ozone- depleting  substances 
to  the  extent  economically  practicable;  and 

(e)  exercise  leadership,  develop  exemplary  practices,  and  disseminate  infor- 
mation on  successful  efforts  in  phasing  out  ozone-depleting  substances. 

Sec.  2.  Definitions,  (a)  "Federal  agency"  means  any  executive  department, 
military  department,  or  independent  agency  within  the  meanine  of  5  U  S  C 
101, 102,  or  104(1).  respectively. 

(b)  "Procurement"  and  "acquisition"  are  used  interchangeably  to  refer 
to  the  processes  through  which  Federal  agencies  purchase  products  and 
services. 
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(c)  "Procurement  regiilations,  policies  and  procedures"  encompasses  the 
complete  acquisition  process,  including  the  generation  of  product  descrip- 
tions by  individuals  responsible  for  determining  which  substances  must 
be  acquired  by  the  agency  to  meet  its  mission. 

(d)  "Ozone-depleting  substances"  means  the  substances  controlled  inter- 
nationally imder  the  Montreal  Protocol  and  nationally  under  Title  VI  of 
the  Clean  Air  Act  Amendments.  This  includes  both  Class  I  and  Class  II 
substances  as  follows: 

(i)  "Class  I  substance"  means  any  substance  designated  as  Class  I 
in  the  Federal  Register  notice  of  July  30, 1992  (57  Fed.  Reg.  33753),  including 
chlorofluorocarbons,  halons,  carbon  tetrachloride,  and  methyl  chloroform 
and  any  other  substance  so  designated  by  the  Environmental  Protection 
Agency  ("EPA")  by  regulation  at  a  later  date;  and 

(ii)  "Class  II  substance"  means  any  substance  designated  as  Class 
n  in  the  Federal  Register  notice  of  July  30,  1992  (57  Fed.  Reg.  33753), 
including  hydrochlorofluorocarbons  and  any  other  substances  so  designated 
by  EPA  by  regulation  at  a  later  date. 

(e)  "Recycling"  is  used  to  encompass  recovery  and  reclamation,  as  well 
as  the  reuse  of  controlled  substances. 

Sec.  3.  Policy.  It  is  the  policy  of  the  Federal  Government  that  Federal 
agencies:  (i)  implement  cost-effective  programs  to  minimize  the  procurement 
of  materials  and  substances  that  contribute  to  the  depletion  of  stratospheric 
ozone;  and  (ii)  give  preference  to  the  procurement  of  alternative  chemicals, 
products,  and  manufacturing  processes  that  reduce  overall  risks  to  human 
health  and  the  environment  by  lessening  the  depletion  of  ozone  in  the 
upper  atmosphere.  In  implementing  this  policy,  prior  to  final  promulgation 
of  EPA  regulations  on  Federal  procurement.  Federal  agencies  shall  begin 
conforming  their  procurement  policies  to  the  general  requirements  of  Title 
VI  of  the  Clean  Air  Act  Amendments  by: 

(a)  minimizing,  where  economically  practicable,  the  procurement  of  prod- 
ucts containing  or  manufactured  with  Class  I  substances  in  anticipation 
of  the  phaseout  schedule  to  be  promulgated  by  EPA  for  Class  I  substances, 
and  maximizing  the  use  of  safe  alternatives.  In  developing  their  procurement 
policies,  agencies  should  be  aware  of  the  phaseout  schedule  for  Class  II 
substances; 

(b)  amending  existing  contracts,  to  the  extent  permitted  by  law  and  where 
practicable,  to  be  consistent  with  the  phaseout  schedules  for  Class  I  sub- 
stances. In  awarding  contracts,  agencies  should  be  aware  of  the  phaseout 
schedule  for  Class  II  substances  in  awarding  contracts; 

.  (c)  implementing  policies  and  practices  that  recognize  the  increasingly 
limited  availability  of  Qass  I  substances  as  production  levels  capped  by 
the  Montreal  Protocol  decline  until  final  phaseout.  Such  practices  shall 
include,  but  are  not  limited  to: 

(i)  reducing  emissions  and  recycling  ozone-depleting  substances; 

(ii)  ceasing  the  purchase  of  nonessential  products  containing  or  manu- 
factured with  ozone-depleting  substances;  and 

(iii)  requiring  that  new  contracts  provide  that  any  acquired  products 
containing  or  manufactured  with  Qass  I  or  Class  II  substances  be  labeled 
in  accordance  with  section  611  of  the  Clean  Air  Act  Amendments. 
Sec.  4.  Responsibilities.  Not  later  than  6  months  after  the  effective  date 
of  this  Executive  order,  each  Federal  agency,  where  feasible,  shall  have 
in  place  practices  that,  where  economically  practicable,  minimize  the  pro- 
curement of  Class  1  substances.  Agencies  also  shall  be  aware  df  the  phaseout 
schedule  for  Class  II  substances.  Agency  practices  may  include,  but  are 
not  limited  to: 

(a)  altering  existing  equipment  and/or  procedures  to  make  use  of  safe 
alternatives; 
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(b)  specifying  the  use  of  safe  altemaUves  and  of  goods  and  services 
where  available,  that  do  not  require  the  use  of  Class  I  substances  in  new 
procurements  and  that  limit  the  use  of  Class  H  substances  consistent  with 
section  612  of  the  Clean  Air  Act  Amendments;  and 

(c)  aniending  existing  contracts,  to  the  extent  permitted  by  law  and  where 
practicable,  to  require  the  use  of  safe  alternatives. 

Sec.  5.  Reporting  Requirements.  Not  later  than  6  months  after  the  effective 
date  of  this  ExecuUve  order,  each  Federal  agency  shall  submit  to  the  Office 
of  Management  and  Budget  a  report  regarding  the  implementation  of  this 
order.  The  report  shall  include  a  certification  by  each  agency  that  its  regula- 
tions and  procurement  practices  are  being  amended  to  comply  with  this 
order.  '^ "' 

Sec.  6.  Exceptions.  Exceptions  to  compliance  with  this  Executive  order 
may  be  made  in  accordance  with  section  604  of  the  Qean  Air  Act  Amend- 
ments and  with  the  provisions  of  the  Montreal  Protocol. 

Sec.  7.  Effective  Date.  This  Executive  order  is  effective  30  days  after  the 
date  of  issuance.  Although  full  implementation  of  this  order  must  await 
revisions  to  the  Federal  Acquisition  RegulaUons  CFAR"),  it  is  expected 
that  Federal  agencies  will  take  all  appropriate  acUons  in  the  interim  to 
implement  those  aspects  of  the  order  that  are  not  dependent  upon  reculatory 
revision.  r         o  / 

Sec.  a.  Federal  Acquisition  Regulatory  Councils.  Pursuant  to  section  6(a) 
of  the  Office  of  Federal  Procurement  Policy  Act.  as  amended.  41  U.S.C. 
405(a),  the  Defense  AcquisiUon  Regulatory  Council  and  the  Qvilian  Agency 
Acquisition  Council  shall  ensure  that  the  policies  established  herein  are 
incorporated  in  the  FAR  within  180  days  from  the  date  this  order  is  issued. 

Sec.  9.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  a  non-Federal  party  against  the 
United  States,  its  officers  or  employees,  or  any  other  person. 


\)^^yy^JB<JJ^^TiKM^ 


(FR  Dot  U-9744 

Filed  4-22-93:  10:18  am) 

Billing  code  3195-01-M 


THE  WHITE  HOUSE. 
April  21.  1993. 


Editorial  note:  For  the  President's  remarks  on  Earth  Day.  see  Issue  16  of  the  Weekly  Compilation 
of  Presidential  Documents. 
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Executive  Order  12844  of  April  21,  1993 
Federal  Use  of  Alternative  Fueled  Vehicles 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Energy  Policy  and 
Conservation  Act.  as  amended  (42  U.S.C.  6201  et  seq),  the  Motor  Vehicle 
Information  and  Cost  Savings  Act.  as  amended  (15  U.S.C.  1901  et  seq) 
the  Energy  Policy  Act  of  1992  (Public  Law  102-486).  and  section  301  of 
title  3.  United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  Federal  Leadership  and  Goals.  The  use  of  altemaUve  fueled 
motor  vehicles  can,  in  some  applications,  substantially  reduce  pollutants 
m  the  atmosphere,  create  significant  domestic  economic  activity  and  stimu- 
late jobs  creation,  utilize  domestic  fuel  sources  as  defined  by  the  Enerey 
Policy  Act  of  1992,  and  reduce  vehicle  maintenance  costs. 

Moreover,  Federal  acUon  can  provide  a  significant  market  impetus  for  the 
development  and  manufacture  of  altemaUve  fueled  vehicles,  and  for  the 
expansion  of  the  fueling  infrastructure  necessary  to  support  large  numbers 
of  privately  owned  alternative  fueled  vehicles. 

pie  Federal  Government  can  exercise  leadership  in  the  use  of  alternative 
fueled  vehicles.  To  that  end,  each  agency  shall  adopt  aggressive  plans  to 
substantially  exceed  the  altemaUve  fueled  vehicle  purchase  requirements 
established  by  the  Energy  Policy  Act  of  1992. 

Sec.  2.  Alternative  Fueled  Vehicle  Requirements.  The  Federal  Gc 
shall  acquire,  subject  to  the  availability  of  funds  and  considering 
costs,  altemaUve  fueled  vehicles  in  numbers  Uiat  exceed  by  feortfercent 
the  requirements  for  1993  through  1995  set  forth  in  the  Ener!^  Policy 
^^  u°^i3^^^'  ^^®  Federal  fleet  vehicle  acquisition  program  shall  be  sUiictured 
with  the  objectives  of:  (a)  continued  reduction  in  the  incremental  cost  associ- 
ated with  specific  vehicle  and  fuel  combinations;  (b)  long-term  movement 
toward  increasing  availability  of  altemative  fueled  vehicles  produced  as 
standard  manufacturers'  models;  and  (c)  minimizing  life  cycle  costs  in  the 
acquisition  of  altemative  hieled  vehicles.  In  addition,  there  is  established, 
for  a  period  not  to  exceed  1  year,  the  Federal  Fleet  Conversion  Task  Force, 
a  Federal  interagency  implementation  committee  to  be  constituted  by  the 
Secretary  of  Energy,  in  consultation  with  a  Task  Force  Chairman  to  be 
named  by  the  President.  The  Task  Force  will  advise  on  the  implementation 
of  this  Executive  order.  The  Task  Force  will  issue  a  public  report  within 
90  days,  setting  fortii  a  recommended  plan  and  schedule  of  implementation 
and.  no  later  than  1  year  from  the  date  of  this  order,  in  cooperation  with 
the  Secretary  of  Energy,  file  a  report  on  the  status  of  the  conversion  effort. 

Sec.  3.  Alternative  Fueled  Vehicle  AcquisiUon  Assistance.  Within  available 
appropriations,  and  as  required  by  the  Energy  Policy  Act  of  1992,  the  Sec- 
retary of  Energy  shall  provide  assistance  to  other  agencies  that  acquire 
altemative  fueled  vehicles.  This  assistance  includes  payment  of  incremental 
costs  of  alternative  fueled  vehicles,  including  any  incremental  costs  associ- 
ated with  acquisition  and  disposal.  All  vehicles,  whether  conversions  or 
purchases  as  original  equipment  manufacturer  models,  shall  comply  with 
all  applicable  Federal  and  State  emissions  and  safety  standards,  consistent 
with  those  requirements  placed  on  original  equipment  manufacturers,  includ- 
ing years  and  mileage. 
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Sec.  4.  Alternative  Fueled  Vehicle  Purchase  and  Use  Incentives.  The  Adminis- 
trator of  the  General  Services  Administration,  to  the  extent  allowed  by 
law,  may  provide  incentives  to  purchase  alternative  fueled  vehicles,  including 
priority  processing  of  procurement  requests,  and,  with  the  Secretary  of  En- 
ergy, provide  any  other  technical  or  administrative  assistance  aimed  at  accel- 
erating the  purchase  and  use  of  Federal  alternative  fueled  vehicles. 

Sec.  5.  Cooperation  with  Industry  and  State  and  Local  Authorities  on  Alter- 
native Fueled  Vehicle  Refueling  Capabilities.  The  Secretary  of  Energy  shall 
coordinate  Federal  planning  and  siting  efforts  with  private  industry  fuel 
suppliers,  and  with  State  and  local  governments,  to  ensure  that  adequate 
private  sector  refueling  capabilities  exist  or  will  exist  wherever  Federal 
fleet  alternative  fueled  vehicles  are  sited.  Each  agency's  fleet  managers  are 
expected  to  work  with  appropriate  organizations  at  their  respective  locations 
on  initiatives  to  promote  alternative  fueled  vehicle  use. 

Sec.  6.  Reporting.  The  head  of  each  agency  shall  report  annually  to  the 
Secretary  of  Energy  on  actions  and  progress  under  this  order,  consistent 
with  guidance  provided  by  the  Secretary.  The  Secretary  shall  prepare  a 
consolidated  annual  report  to  the  President  and  to  the  Congress  on  the 
implementation  of  this  order.  As  part  of  the  report,  the  Secretary  and  the 
Director  of  the  Office  of  Management  and  Budget  shall  complete  a  thorough, 
objective  evaluation  of  alternative  fueled  vehicles.  The  evaluation  shall  con- 
sider operating  and  acquisition  costs,  fuel  economy,  maintenance,  and  other 
factors  as  appropriate. 

Sec.  7.  Definitions.  For  the  purpose  of  this  order,  the  terms  "agency"  and 
"alternative  fueled  vehicle"  have  the  same  meanings  given  such  terms  in 
sections  151  and  301  of  the  Energy  Policy  Act  of  1992,  respectively. 

Sec.  8.  Exceptions.  The  Secretary  of  Defense,  the  Secretary  of  the  Treasury, 
and  the  Attorney  General,  consistent  with  the  national  security  and  protective 
and  law  enforcement  activities  of  their  respective  agencies,  shall  determine 
the  extent  to  which  the  requirements  of  this  order  apply  to  the  national 
security  and  protective  and  law  enforcement  activities  of  their  respective 
agencies. 

Sec.  9.  Judicial  Review.  This  order  is  not  intended  to  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  by  a  non-Federal  party 
against  the  United  States,  its  officers  or  employees,  or  any  other  person. 
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THE  WHITE  HOUSE. 
April  21.  1993. 


Editorial  note:  For  the  President's  remarks  on  Earth  Day,  see  issue  16  of  the  Weekly  Compilation 
of  Presidential  Documents. 
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Executive  Order  12845  of  April  21,  1993 

Requiring  Agencies  To  Purchase  Energy  Efficient  Computer 
Equipment 


WHEREAS,  the  Federal  Government  should  set  an  example  in  the  energy 
efficient  operation  of  its  facilities  and  the  procurement  of  pollution  prevent- 
ing technologies; 

WHEREAS,  the  Federal  Government  should  minimize  its  operating  costs, 
make  better  use  of  taxpayer-provided  dollars,  and  reduce  the  Federal  deficit' 
and 

WHEREAS,  the  Federal  Government  is  the  largest  purchaser  of  computer 
equipment  in  the  world  and  therefore  has  the  capacity  to  greatly  accelerate 
the  movement  toward  energy  efficient  computer  equipment; 

NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President  by  the 
ConstituUon  and  the  laws  of  the  United  States  of  America,  including  section 
381  of  the  Energy  Policy  and  Conservation  Act,  as  amended  (42  U.S.C. 
6361),  section  205  of  the  Federal  Property  and  Administrative  Services  Act, 
as  amended  (40  U.S.C.  486),  section  152  of  the  Energy  Policy  Act  of  1992 
(Public  Law  102-486),  and  section  301  of  title  3,  United  States  Code,  and 
to  ensure  the  energy  efficient  operation  of  the  Federal  Government's  facilities 
and  to  encourage  the  procurement  of  pollution  preventing  technologies  that 
will  save  taxpayer  money,  reduce  the  Federal  deficit,  and  accelerate  the 
movement  to  energy  efficient  designs  in  standard  computer  equipment,  it 
is  hereby  ordered  as  follows: 

Section  1.  Procurement  of  Computer  Equipment  that  Meets  EPA  Energy 
Star  Requirements  for  Energy  Efficiency,  (a)  The  heads  of  Federal  agencies 
shall  ensure  that,  within  180  days  from  the  date  of  this  order,  all  acquisitions 
of  microcomputers,  including  personal  computers,  monitors,  and  printers, 
meet  "EPA  Energy  Star"  requirements  for  energy  efficiency.  The  heads  of 
Federal  agencies  may  grant,  on  a  case-by-case  basis,  exemptions  to  this 
directive  for  acquisitions,  based  upon  the  commercial  availability  of  qualify- 
ing equipment,  significant  cost  differential  of  the  equipment,  the  agency's 
performance  requirements,  and  the  agency's  mission. 

(b)  Within  180  days  from  the  date  of  this  order,  agencies  shall  specify 
that  microcomputers,  including  personal  computers,  monitors,  and  printers, 
acquired  by  the  agency  shall  be  equipped  with  the  energy  efficient  low- 
power  standby  feature  as  defined  by  the  EPA  Energy  Star  computers  program. 
This  feature  shall  be  activated  when  the  equipment  is  shipped  and  shall 
be  capable  of  entering  and  recovering  from  the  low-power  state  unless  the 
equipment  meets  Energy  Star  efficiency  levels  at  all  times.  To  the  extent 
permitted  by  law.  agencies  shall  include  this  specification  in  all  existing 
and  future  contracts,  if  both  the  Government  and  the  contractor  agree,  and 
if  any  additional  costs  would  be  offset  by  the  potential  energy  savings. 

(c)  Agencies  shall  ensure  that  Federal  users  are  made  aware  of  the  signifi- 
cant economic  and  environmental  benefits  of  the  energy  efficient  low-power 
standby  feature  and  its  aggressive  use  by  including  this  information  in 
routine  computer  training  classes. 
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(d)  Each  agency  shall  report  annually  to  the  General  Services  Administra- 
jon  on  acquisitions  exempted  from  the  requirements  of  this  Executive  order, 
and  the  General  Services  Administration  shall  prepare  a  consolidated  annual 
report  for  the  President. 

Sec.  2.  Definition.  For  purposes  of  this  order,  the  term  "agency"  has  the 
same  meaning  given  it  in  section  151  of  the  Energy  Policy  Act  of  1992. 

Sec.  3.  Judicial  Review.  This  order  does  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  a  non-Federal  party  against  the 
United  States,  its  officers  or  employees,  or  any  other  person. 


IXrvU^fUt^A^P^AMid^^ 


THE  WHITE  HOUSE, 
April  21.  1993. 


Editorul  note:  For  the  President's  remarks  on  Earth  Day,  see  issue  16  of  the  Weekly  Compilation 
of  Presidential  Documents. 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 

Th^  GUII»  to  tecoid  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Inderal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kepL 

The  GUQK  is  formatted  and  nundwred  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Conqiiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Reccwds 
Administration. 
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